











































"The law is progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 
already settled.** 

Chief Justice Greene, in I R.l. 356. 
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EXPLANATION 


T he object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefor a complete restatement of the entire 
body of American X.aw. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis is found thereunder in its appropriate place within 
the title (see Abatement and Revival, Section 112). The convenience of 
this method—^an innovation in encyclopedic writing—^must immediately 
commend itself. 


A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 


Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This feature of supplementation which has 
proved so successful in modem digests and statutes conveniently, and with 
certainty, keeps each title constantly to date through current cases and new 
precedents. 


Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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HUSBAND AND WIFE 

This Title includes the marital relation; rights, powers, duties, and liabilities of married persons, as 
between themselves and as to others, incident to the existence of the relation or arising from conveyances 
or agreements in consideration or in consequence of marriage; disabilities and privileges of married wo¬ 
men by reason of their coverture, and protection of their persons and property; and legal proceedii^ 
affecting husbands and wives and their property. 

Matters not In this Title, treated elsewhere In this work, see De8eiiptiTe>'W<n?af Ihdeac 
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§ 539. Right and Capacity to Sue or Be Sued; 

Parties 

The capacity of the matrimonial community, or 
the husband or wife, to engage in litigation is con¬ 
sidered infra § 540. Whether the husband or the 
wife may bring, or be subject to, suit with respect 
to third persons, and whether either is a necessary 
or proper party to an action to which the other is 
a party, is discussed infra §§ 541, 542; and the 
rights of action of either as against the other are 
treated infra § 543. The right of a spouse to in¬ 
tervene in a previously instituted action is con¬ 
sidered infra § 544. 

Actions for the separation of the community 
property are discussed infra § 554, and actions aft¬ 
er the dissolution of the community infra §§ 576, 
583. 

§ 540. -Capacity or Authority to Sue or 

Be Sued 

a. In general 

b. Wife 

c. Husband 

a. In General 

No suit can be brought by or against the community 
as such. 

Whether or not the community is considered as 
a legal entity, discussed supra § 462, no suit can be 


brought by or against it as such.1 

b. Wife 

(1) In general 

(2) Authorization by husband or court 
(1) In General 

While the competency of married women to appear as 
litigants is recognized, a married woman has as a rule 
no capacity to sue or be sued unless her husband is Joined 
as a party, except generally where the action concerns 
her separate property, or is between herself and her hus¬ 
band, or when she is living separate and apart from her 
husband. 

The courts of jurisdictions where the community 
property system prevails recognize the competency 
of married women to appear in the tribunals as liti¬ 
gants,^ although, subject to the exceptions herein¬ 
after considered, and in the absence of or prior to 
a statute changing the rule,* as a general rule a 
married woman has no capacity to sue or to be sued 
alone,^ her husband being required to be joined 
with her.5 However, it has been held that the wife 
may sue alone where the action is between her¬ 
self and her husband,® or w’hen she is living sepa¬ 
rate and apart from the husband,*^ as by reason 
of his desertion of her,® or by written agreement.^ 
It has also been held that the wife may sue alone, at 
least in certain actions, where the husband refus¬ 
es to join or is incapacitated by reason of his own 
wrongdoing to maintain such suit.^® Moreover, in 
the absence of statute affecting the rule, joinder of 


1. La.—^Kelly v. Robartson, 10 La. 
Ann. 303. 

31 C.J. p 146 note 18. 

2. Cal.—^Alderson y. Bell, 9 Cal. 315. 
31 C.J. p 145 note 19. 

3>efe]i8e of liar own and Imsbaad’s 
rlglits 

Under a statute so provldinsr, if a 
husband and wife be sued together 
the wife may defend her own right, 
and if the husband neglect to de¬ 
fend she may defend his right also. 
—Civils V. First Nat. Bank, 241 P. 
1023, 41 Idaho 690—Stowell v. Tuck¬ 
er, 62 P. 1033, 7 Idaho 312. 

8. Xu California 

(1) Under statute providing that a 
married woman may be sued without 
her husband^s being joined as a par¬ 
ty, and may sue without her hus¬ 
band’s being Joined as a party in all 
actions. Including those for Izijury to 
her person, libel, slander, false im¬ 
prisonment, or malicious prosecution, 
or for the recovery of her earnings* 
or concerning her right or claim to 
the homestead property, it has been 
held that a wife can bring an action 
for personal injuries without Joinder 


of her husband.—Wetzstein v. Thom- 
asson, 93 P.2d 1028, 34 Cal.App.2d 554. 

(2) Right of action for personal in¬ 
juries see infra § 541a (2) (b>. 

4 . Tex.—^Taylor v. Hustead & Tuck¬ 
er, Com.App., 257 S.W. 232, revers¬ 
ing, Civ,App., 248 S.W. 766. 

31 C.J. p 145 note 23. 

Pleading capacity to sue alone see in- 
• fra § 649. 

5. Tex.—^Holiday v. Holiday, Civ. 
App., 19 S.W.2d 127. 

31 C.J. p 146 note 24. 

6. Tex.—Gonzales v. Gonzales, 300 S. 
W. 20, 17 Tex. 183. 

81 C.J. p 145 note 26. 

7- Wash.—Schneider v. Blberger, 136 
P. 701, 76 Wash. 604, 6 AL.R. 1066. 
31 CJ. p 146 note 27. 

No news of huabaad for two years 
Where plaintiff made arrangements | 
for funeral and paid for cremation of 
deceased son, she could recover for 
mental suffering occasioned by deten¬ 
tion of body to compel payment of 
another debt without Joining hus¬ 
band, who had been absent more than 
two years without news as to his 
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whereabouts.—Gadbury v. Bleitr, 233 
P. 299, 133 Wash. 134, 44 AL.R. 425. 

8. Cal.—^Duncan v. Duncan, 92 P. 
310, 6 CaLApp. 404. 

31 C.J. p 146 notes 24 [b}, 28. 
Suilloieiioy of absence 

<1) A temporary absence is insuffi¬ 
cient to show desertion or the re¬ 
quired separation within the mean¬ 
ing of some statutes.—Tobin v. Gal¬ 
vin, 49 CaL 34. 

(2) The absence need not necessar¬ 
ily continue for the statutory period 
entitling a wife to sue for divorce. 
—^Humphrey v. Pope, 54 P. 847, 122 
CaL 253. 

9. Cal.—Work v. Campbell, 128 P. 
943, 164 CaL 843. 43 L.R.A.N.S.. 
581. 

110. InJiULotion against comnuinlca- 
I tion with husbaiUl 

A married woman may sue alone 
to enjoin another from associating 
with or communicating with her hus¬ 
band, where the husband refuses to 
join as plaintiff, or in fact is inca¬ 
pacitated by reason of his own 
wrongdoing to maintain suit as plain¬ 
tiff, and fact that wife did not ask 
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the husband is not required where the wife sues 
in a representative capacity only, since in such case 
the wife is not the real plaintiff, 

Actions concerning wife's separate property. It 
has been held, in some jurisdictions under statutes 
so providing, that the wife may sue or be sued alone 
where the action concerns her separate property.^^ 

However, in at least one jurisdiction it has been 
held, under a statute so providing, that suits for 
recovery of any separate property of the wife, or 
injuries thereto, may be brought by the husband ei¬ 


ther alone^3 or jointly with the wife-^^ Under this 
statute the husband is an indispensable party,!^ ex¬ 
cept where there is a showing that he failed or neg¬ 
lected to bring such suit or join therein, in which 
case she can sue alone by authority of the court, 
or, it has been held, where the husband has aban¬ 
doned her,^7 or where her interests are in conflict 
with the husband*s,l® or where she is forced to re¬ 
sort to suit in consequence of his unauthorized act 
with respect to her property,!^ or where he is in- 
sane.20 It has been held to be a sufficient joinder 
of the husband, under this statute, that he is joined 


for dama^res, but only for writ of in¬ 
junction, does not affect her capacity 
to sue alone.-—Smith v. Womack, Tex. 
Civ.App., 271 S.W. 209. 

11. Wife suinff as next friend for 
minor 

Tex.—Safeway Stores of Texas v. 
Rutherford, Civ.App., 101 S.W.2d 
1055, affirmed 111 S.W.2d 688, 130 
Tex. 465. 

12. Ariz.—Oity of Phoenix v. Dickin¬ 
son, 12 P.2d 618, 40 Ariz. 403. 

31 C.J. p 145 note 25. 

In lionislana 

(1) It has been held that, under 
the code, a suit against a married 
woman with respect to her own sep¬ 
arate interest may and must be 
brought against both her and her 
husband.—Dugat v. Markham. 2 La. 
29. 

(2) However, it has also been held 
in Louisiana that a wife cannot main¬ 
tain an action in her own name 
against others than her husband, ex¬ 
cept for the purpose of recovering 
or protecting her paraphernal funds 
or property.—Hart v. Bowen. La., 86 
F. 877, 31 C.C~A- 21, certiorari denied 
18 S.Ct 943, 171 U.S. 688. 

13. Tex.—Wald Transfer & Storage 

Co. V. Giese, Civ^A-Pp., 101 S.W.2d 
608, error dismissed—Colonial 

Building de Loan As8*n v. Meyer, 
CivJLpp., 48 S.W.2d 729. 

31 aj. p 150 note 65. 

Statute giving wife sole control 
over her separate property did not 
repeal statute permitting husband to 
sue alone or Jointly with wife for 
recovery of wife's separate property. 
—Gulf; C. & S. F. Ry. Co. v. Hector, 
Tex.Clv.App., 283 S.W. 562. 

3>iit7 to sue 

Under this statute it is the duty of 
the husband to sue or make claim for 
the wife's interest.—^Federal Under¬ 
writers :pixchange v.'Walker, Tex.Civ. 
App., 134 B.W.2d 388, error dismissed 
by ag^reeipent 

Aadgment fox hnshaadi held proper 
Where, in an ac^on by the husband 
to recover seven hundred dollars paid 
to defaodant for an assigiiznant of a 
lease to idaintifl and his wife,, the pe-r 


tition disclosed that plaintiffs wife 
paid the money for the lease, thus 
recognizing and confirming in her 
as her separate property and estate 
the sum of money sought to be re¬ 
covered, and plaintiff did not sue in 
his own name claiming any interest 
therein adverse to his wife, or in be¬ 
half of the community estate, it was 
not error, in view of this statute to 
direct a verdict for plaintiff husband. 
—^Estes V. Rutledge, Tex.Civ.App., 252 
S.W. 224. 

I4u Tex.—^Federal Underwriters Ex¬ 
change V. Walker, App., 134 S.W.2d 
388. error dismissed by agreement 
—Wald Transfer & Storage Co. v. 
Giese, Civ.App., 101 S.W.2d 608, er¬ 
ror diamissed-^olonial Building & 
Loan Ass'n v. Meyer, Civ.App., 48 S. 
W.2d 729. 

31 C.J. p 151 note 66, 

15. Tex.—Wade v. Wade, 167 S.W.2d 
1008, reversing, Clv.App., 160 S.W. 

‘ 2d 127—Crenshaw v. Newell, Civ. 
App., 147 S,W.2d 523, error refusbd 
—Savage Oil Co. v. Johnson, Civ. 
App., 141 S,W.2d 994, error dis¬ 
missed, Judgment correct—^Erels v. 
Kreis, Civ.App., 57 S.W.2d 1107, er¬ 
ror dismissed—^Hardmg v. Conway, 
Civ.App., 269 S,W. 1116—Harding v. 
Turner, Civ,App., 267 S.W. 314. 

Sait tnstita.tcd before marriage 
When a feme sole institutes a suit 
and subsequently marries before the 
case is tried, the suit will not abat5 
under statute, but husband is a **nec- 
essary party plaintiff,” in absence of 
allegations and proof that husband 
declined to Join wife in the action.— 
Woodmen of World Life Ins. Soc. v. 
Smauley, Tex,Clv.App., 153 S.W.2d 
608. 

le. Tex.—Wade v. Wade, 167 S.W.2d 
1008, reversing Happ v. Happ, Civ. 
App., 160 S,W.2d 127—Lang v. T Ta r- 
wood, Clv,App., 145 S.W.2d 946— 
Davis V. Roach, Clv.App., 138 S.W. 
2d 268, error dismissed. Judgment 
correct—^Federal Underwriters Ex¬ 
change V. Walker, Civ.App., 184 S. 
W.2d 888„ errojr dismissed by agree¬ 
ment—Harding v. Conway; Civ. 
App., 269 S.W. 1116—Harding v. 
Turner^ Civ«4pp., 267 aw. 314. 


Proceedings to obtain authorization 
of court see infra subdivision b (2) 
of this section. 

‘ Snsband cannot be compelled to 
bring a suit or to Join wife in suit 
concerning wife's separate property, 
and where court Intimated that wife's 
suit would be dismissed unless hus¬ 
band Joined her as a plaintiff and 
husband still neglected to do so, wife 
was entitled to assert her right ind^ 
pendently of her husband.—Crenshaw 
V. Newell, Tex.Civ.App., 147 S.W.2d 
523, error reftised. 

Necessity of refusal; reasons there¬ 
for 

Refusal of the husband to bring 
suit or Join is not necessary, it be¬ 
ing sufficient that he failed or neg¬ 
lected to do so, since court cannot 
read into statutory provision a condi¬ 
tion not clearly expressed therein; 
moreover, the effect on wife's rights 
is the same irrespective of the rea¬ 
sons for husband's refusal to sue 
alone or Join wife as party in action 
affecting wife's separate property, 
otherwise wife could be deprived of 
her right to recover her property be¬ 
cause of some unwarranted derelic¬ 
tion on husband's part which it was 
the purpose of the statute to pre¬ 
vent—Crenshaw v, Newell, Lupra. 

The absence of hanband’s name as 
a party in the pleadings in salt by 
wife concerning her separate proper¬ 
ty is indication of the fact that hus¬ 
band had failed and neglected to sue 
or Join the wife in her suit—Cren¬ 
shaw V. Newell, supra. 

17. Tex.—^Davis v. Roach, Civ.App., 
138 S.W.2d 268, error dismissed, 
Judgment correct. 

30 aJ. p 981 note 41—31 C.J. p 146 
note 80 [b] (3). 

1& Tex.—Marston v. Ward, 35 Tex. 
797—^McKay v. Treadwell, 8 Tex. 
176. 

31 C.J. p. U6 note 30 [b] (7), <8). 

19- Tex.—O'Brien v. BUlbum, 9 Tex. 
297. 

81 C.J. p. 146 note 30 [bj (6), (6>. 

20. Tex.—Davis v. Roach, Civ,App., 
138 S.W.2d 268, error dismissed^ 
Judgment cprrect 
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as a plaintiff pro forma, since he will be bound by 
any judgment in the proceeding.^! 

Where a woman marries pending a suit instituted 
by or against her, it is necessary and proper that 
her husband be made a party .22 He may be made a 
party even after the trial has commenced and it 
is not necessary in such case to have the supple¬ 
mental petition, asking to have the husband made 
a party, served with citation and the cause contin- 
ued.24 

(2) Authorization by Husband or Court 

In some Jurisdictions a married woman ordinarily 
cannot sue or be sued alone without the authorization 
or consent of her husband. 

In some jurisdictions it has been held that ordi¬ 
narily a married woman cannot sue or be sued 
alone without the authorization or consent of her 
husband.26 However, this rule does not preclude 
her from instituting a suit against him where she 
has a legal or equitable cause of suit.2« In such 
case she may bring suit without his consent, as it 
is not to be presumed that he would consent to the 
institution of a suit against himself.^^ 

Under a statute providing that suits for the re¬ 


covery of any separate property of the wife, or for 
injuries thereto, may be brought by the husband 
alone, or jointly with the wife, except that where 
he fails to bring such suit she may sue alone with 
the authority of the court, it is not necessary for 
the wife to institute a separate proceeding for the 
purpose of obtaining the authority of the court to 
bring suit alone; permission to sue is a matter of 
right when the facts justify it and may be granted 
as well during the progress of, as before the com¬ 
mencement of, the action.28 

In Louisiana, Under a statute so providing, mar¬ 
ried women have the capacity to institute or defend 
suits, or otherwise appear in judicial proceedings, 
and to stand in judgment, without the authority of 
their husbands or the judge.^® 

Prior to such statute, ordinarily the wife could 
not sue or be sued without the authorization or 
consent of the husband,®® or, in case the husband 
refused, or was absent, or was under interdiction, 
the authorization of the court.®! The requirement 
of authorization extended to an appeal by the wife 
from a judgment against her,®® and applied to suits 
by the wife against third persons with relation ei- 


21 . Tex.—Wade v. Wade, 167 S.W.2d 
1008, reversing Happ v. Happ, Civ. 
App., 160 S.W.2d 127. 

Contra Texas Bldg. & Mortg. Co. 
V. Rosenbaum, Civ.App., 159 S.W,2d 
554, affirmed Rosenbaum v. Texas 
Bldg. & Mortg. Co., 167 S.W.2d 606, 
140 Tex. 326—Cruse v. Archer, Civ. 
App., 153 S.W.2d 679. 

XTeoesslty to ^spose of husband in 
Judgment 

Without reversing the lower court’s 
Judgment on that ground, it was held 
that it was not sufficient to merely 
make the husband a party plaintiff 
pro forma and not dispose of him in 
the Judgment—^Woodmen of World 
Life Ins. Soc. v. Smauley, 163 S.W. 
2d 608. 

22. Tex.—St Louis Southwestern R. 
Co. V. Wright 76 S.W. 566, 33 Tex. 
Civ.App. 80. 

31 C.J. p 146 note 8L 

23. La.—Plynn V. Plyiin, 21 La.Ann. 
168—Tucker v. Liles, 4 La. 297. 

24. La.—plynn v. Plynn, 21 La.Ann. 
168—Tucker v. Liles, 4 Lia. 297. 

25. N.M.—Chavez v. McKnight 1 N. 
M. 147. 

31 C.J. p 146 note 86 [aj. 

26. N.M.—Chavez v. McKnight su- 
pra. 

Rights of action between spouses see 
Jnffra .9 543. 

27. K.M.—Chavez v. McKnight 8U- 

j*a. ’ ' V 1 ... 


2& Tex.—^Mclntire v. Chappell, 2 
Tex. 378. 

29. La .—Titre v. Fontenot, App., 164 
So. 652. 

“Under act No. 283 of 1928 the wife 
has full power to prosecute any and 
all suits that relate to her rights of 
action.”—^Myers v. Gulf Public Serv¬ 
ice Corporation, 132 So. 416, 419, 16 
La.App. 589. 

“The language of the Act confer¬ 
ring upon married women the right 
to contract and sue is all embracing 
in its purview.”—State ex rel. Ken- 
ningrton v. Red River Parish School 
Board, La.App., 193 So. 226, 229. 

Bffeot of statute 

The statute emancipating married 
women had the effect of liberating 
wife from husband’s marital influ¬ 
ence.—Cook V. Crow, La.App., 194 So. 
465. 

Suit in maiden name 

Under the statute discussed in the 
text, and a statute providing that in 
matters involving her separate prop¬ 
erty a married woman can sue as 
though she were a feme sole, a mar¬ 
ried woman could, without authoriza¬ 
tion, bring such an action in her 
maiden name.—^Ducre v. Milner, App., 
146 So. 734, conforming to 144 So. 
610, 175 La. 897, and denying rehear-, 
ing, App., 140 So. 168, annulled 141 
So. 617, rehearing denied 142 So. 618. 

30. La.—^Moussier v. Gustine, 25 La. 
Ann. 36. 

80 C.J. p 947 note 21 Cal—81 C.J. p 
146 note 86. 


Ikaw of domicile as controlling 

(1) If there were no questions of 
community rights or obligations in¬ 
volved, a married woman having the 
right under the law of her domicile 
to sue and be sued without her hus¬ 
band being Joined as a party, her 
status as to suing and being sued ac¬ 
companied her to Louisiana unless 
controlled by rules of public policy. 
—Preret v. Taylor, 44 So. 26, 119 La. 
307, 121 Am.S.R. 622—Williams v. 
Pope Mfg. Co., 27 So. 851, 52 La.Ann. 
1417, 78 Am.S.R. 890, 60 L.R.A. 816. 

(2) And a married woman domi¬ 
ciled with her husband in another 
state where, by law, she could be 
sued alone could likewise be sued 
alone in Louisiana, although com¬ 
munity property was involved.— 
American Brewing Co. v. Schwartz; 

8 LaAu (Orleans) 812. 

Second marziage pending snit 
Where a married woman who had 
been authorized to defend a suit by 
her first husband married a second 
time while the suit was pending, it 
was not necessary that the authoriza¬ 
tion of her second husband should be 
obtained.—Pavaron v. Ridean, 14 La. 
Ann. 805. 

3L La.—CJartwright v. Puissigur, 51 
So. 692, 126 La. 700. 

31 ax p 146 note 87. 

32. La.—^McKinney’s Succession, 5 
Xja.Ann. 748. 

31 C.X p 146 note 38—80 aX p 947 
note 21 [al <6). 
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ther to the dotal or paraphernal property of the 
wife.33 However, under statute to that effect, the 
wife did not require the husband's authorization to 
recover damages for personal injuries.^^ 

Lack of authorization vitiated the proceedings,^® 
and, when coupled w’ith failure to cite the husband 
to appear, rendered void a judgment recovered 
against the The proper course was to dis¬ 

miss the suit where it appeared that the wife was 
not authorized to sue and that the husband had not 
appeared or been cited to appear where the 

omission was not objected to in the lower court, 
the reviewing courts in some instances reversed the 
judgment and remanded the cause to enable the 
parties to remove the disability of the wife.^* Aft¬ 
er being duly authorized the wife could take such 
steps as were necessary to secure her rights but 
where she had no right of action, as discussed in¬ 
fra § 541, she could not sue even with the authori¬ 
zation of the husband or the court.**® 

Under the former rule suit could be brought by 
the wife against the husband on authorization of 
the court,*^ and generally such authorization was 
necessary to enable her to sue.^^ However, the 
requirement was intended for the protection of the 
husband against unadvised and vexatious family 
suits,and lack of compliance therewith could be 
waived by him,*^ as by accepting service and mak¬ 
ing no objection,^® Lack of compliance did not af¬ 
ford him ground for annulling the proceedings and 
final judgment by which the court sanctioned the 
suit and approved of the proceedings as necessary 


to protect the rights of the wife.*® On the other 
hand, the husband's suit against the wife raised the 
implication that he had authorized her to be sued.**^ 

Requirements as to the manner of establishing 
the authorization of the husband had to be complied 
with.*® However, where the husband appeared 
jointly in a suit by or against the wife, his au¬ 
thorization would be implied;*® and it was also 
held that the husband's authorization would be im¬ 
plied where both were sued and she appeared 
alone.®® Where the wife had been authorized by 
the husband or the court to execute a mortgage, no 
further authorization was needed to empower her 
to resist executory process for foreclosure of the 
mortgage.®^ It was suflScient if plaintiffs authori¬ 
zation by her husband was produced at any time 
before the trial on the merits.®® 

c. Husband 

The husband has the right to appear In court as 
plaintiff or defendant to assist his wife; but he cannot, 
without her authorization, assume the management of 
the case or bind her by his acts therein. 

The husband has the right to appear in court 
as plaintiff or defendant to assist his wife;®® and 
the insolvency of the husband, who has made a 
surrender of his property, does not affect this 
right.®* 

Authority to hind wife. Although in some juris¬ 
dictions the husband is properly made a party de¬ 
fendant with the wife in a suit relative to her own 
separate interest, and is bound to authorize and as¬ 
sist her, see supra subdivision b of this section, he 
cannot, without her authorization, assume the sole 


33. U.S.—^Pleitas v. Richardson, La., 
IS S.CL 496, 147 U.S. 65<), 37 L.Ed. 
276. 

31 C.J. p 147 note 63. 

34. La.—Shield v. F. Johnson & Son 
Co.. 61 So. 787, 132 La. 773. 47 L, 
RA.,N.S., 1080. 

Wife's ris:ht of action for personal 
Injuries see infra § 541 a (2) (a). 

35. La—Mclnnis v. Win^rate. 70 So. 
610, 138 La 682. 

31 C.J. p 146 note 39—30 C.J. p 947 
note 21 [a] (17), (18), (20). 

33. La—Uirmeyer v. O’Hem, 3 So. 

182, 39 LaAnn. 961. 

31 C.J. p 146 note 40. 

37. La—^Lacour v. Delamarre, 2 La 
Ann. 140. 

Answer not zegnired 

An exception that a wife was not 
authorized by her husband to sue 
was properly disposed of by relisvinsr 
defendant of the necessity of answer¬ 
ing until the authorization was ob¬ 
tained.—^Lonirino v. Webb Press Co., 
60 So. 707, 182 La 25. 

An appeal taken by the wife with¬ 


out authorization would be dismissed. 
—^In re Stokes, 22 LaAnn. 204—31 
C.J. p 146 note 42. 

38. La—Wmn v. Strickland, 84 So. 
515, 147 La 115. 

81 C.J. p 146 note 44—30 C.J. p 947 
note 21 [a] (16). 

39. La—^Michel v. Wiel, 25 LaAnn. 
208. 

31 C.J. p 146 note 48. 

^ La—^Munch v. Central Laundry 
C!o., 2 LaApp. 123. 

31 C.J. p 146 note 61. 

41. U.S.—^Fleitas v. Richardson, La, 
18 S.Ct 495, 147 U.S. 660, 37 L.Bd. 
276. 

42. La—^Idoore' v. Moore, 18 LaAnn. 
613—^Heyob v. Her Husband, 18 La 
Ann. 41. 

43. U.S.—^Fleitas y. Richardson, La, 
13 S.Ct. 496, 147 U.S. 660, 37 L.Ed. 
276 . 

La—^Le Blanc v. Dubroca 6 LaAjm. 
360. 

44. U.S.—^Fleitas v. Richardson, La, 
13 S.Ct. 495, 147 U.S. 650, 87 L.Bd. 
276. 


45. U.S.—^Fleltas v. Richardson, su¬ 
pra 

La.—Spivey v. Wilson, 31 LaAnn. 
653. 

46. La—Le Blanc v. Dubroca, 6 La 
Ann. 860. 

47. La—Alexander v. Alexander, 12 
LiaAna 588. 

46. La—Sanders v. Schillingr, 49 So. 
689, 123 La 1009. 

30 C.J. p 947 note 21 [a] (7), (8). 

49. La—^Lehman v. Broussard, 12 
So. 604, 45 La.Ann, 346. 

31 C.J. p 147 note 76—80 C.J, p 947 
note 21 [a] (9), (10), (11). 

50. La—^Zuberbler v. Prudhomme, 34 
LaAnn. 1048. 

81 C.J. p 147 note 77. 

61. La—^Dobard v. Thibault, 34 La 
Ann. 1193—Stewart v. Boyle, 23 La 
Ann. 83. 

52. La.—Cartwright v. Puissigur, 61 
So. 692, 125 La 700. 

81 O.J. p 147 note 70. 

53. La—^Twichel v. Andry, 6 Rob. 
407. 

64, La—^Twlchel v. Andry, supra 
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and exclusive management of the defense and bind 
the wife by his answer.^s Where, in an action af¬ 
fecting community property or to recover for a 
community debt, the petition makes both husband 
and wife parties defendant, but the wife is not a 
necessary party and has not been cited, the husband 
has a right to answer for her,56 but not to appear 
for her so as to confer on the court jurisdiction 
to render a personal judgment against her.57 

§ 541. -Right to Sue 

a. Actions concerning community prop¬ 

erty 

b. Actions concerning separate property 

c. Actions concerning both community 

and separate property 

a. Actions Concerning Gommmiity Property 

(1) General rules and exceptions there¬ 

to 

(2) Particular actions 


§ 541 

(1) General Rules and Exceptions Thereto 

(a) General rules 

(b) Exceptions 

(a) General Rules 

In general all actions affecting the community may 
and must be brought by the husband, and may not be 
brought by the wife alone. Authorities differ as to 
whether the wife may properly be made a party plaintiff 
and the effect thereof. 

Subject to the exceptions considered in the fol¬ 
lowing subdivision of this section, it is a general 
rule that all actions affecting the community, such 
as actions to recover community property or to en¬ 
force rights belonging to the community, may and 
must be brought by the husband and the wife 
is not a necessary party plaintiff in an action by 
the husband respecting community property.5» 
Such an action cannot be brought by the wife 
alone,®® the husband,^ according to the decisions on 
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55. La.—^Dugat v. Markham, 2 La. i 
29. 

56. Tex.—Chandler v. Young, Civ. 
App., 216 S.W. 484. 

Wife as necessary party see infra 
§ 642. 

57. Tex.—Chandler v. Young, supra. 

58. Cal.—Sanderson v. Niemann, 110 
P.2d 1025, 17 CaL2d 663, prior opin¬ 
ion, App., 100 P.2d 608—Sbarbaro 
V. Rosa, 120 P.2d 161, 48 Cal.App. 
2d 684—Johnson v. National Sure¬ 
ty Co., 6 P.2d 39, 118 Cal.App. 227. 

La.—Succession of Howell, 148 So. 48, 
177 La. 276—Mitchell v. Dixie Ice 
Co.. 102 So. 497, 157 La. 383—Hand 
V. Coker, App., 11 So.2d 272—^Ander¬ 
son V. Edmondson, App., 8 So.2d 131 
—^Alsaya v. Johnson, App., 6 So.2d 
765—Cutrer v. Spring, App., 4 So. 
2d 106—Riche v. Ascension Parish 
School Board, Aiip., 200 So. 681— 
Smith V. Brock. App., 200 So. 342 
—Butler V. Mississippi Foundation 
Co., App., 176 So. 887—Grantham 
V. Smith, 132 So. 805, 18 La.App. 
619, rehearing denied 134 So. 263, 
reversed on other grounds Lorance 
V. Smith, 138 So. 871, 178 La. 883, 
which reversed Grantham v. Smith, 
132 So. 810, 18 I^App. 519—Piche- 
■ loup V. Gibbons, 120 So. 604, 9 La. 
App. 380—Sissung v. North River 
Ins. Co. of N. Y.. 6 La.App. 123— 
Munch V. Central Laundry Co., 2 
La. App. 128. 

Tex.—Gist V. Tsesmelis, Civ.App., 168 
S.W.2d 277, error refused—Savage 
Oil Co. V. Johnson, Civ.App., 141 
S.W.2d 994, error dismissed, Judg¬ 
ment correct—^Pottorfl! v, J. D, 
Adams Co., Civ.App., 70 S.W.2d 745, 
error refused—^Alston v, Greene, 
Civ.App., 43 S.W.2d 478. 

81 C.J. p 148 note 87. 


Coxpiis Jhxls cited to show rule in 
community property states.—Joyner 
V. McMurphy, 163 So. 633, 634, 26 
AlaA.pp. 549. 

Mental oapadty of husband 
Husband, when present and not 
suffering under any incapacity of 
mind, is only person who can sue 
to recover community ajsset.—^Bre¬ 
land V. Great States Ins. Co., La.App., 
150 So. 313. 

Bight to recover premixuns on life 
insurance policies, which were paid 
out of community funds, vested in 
the husband.—National Life & Acci¬ 
dent Ins. Co. V. Casas, Tex.Civ.App., 
36 S.W.2d 828. 

Action on Insurance 3^1ioy 
Where evidence showed that insur¬ 
ance policy was asset of community, 
dismissal of husband from suit wasj 
error, even though policy was is¬ 
sued in name of wife.—^Breland v. 
Great States Ins. Co., La.App., 160 
So. 313. 

Action to establish trust in which 
husband and wife are beneficiaries is 
one affecting community property.— 
Smurda v. Superior Court of State 
of California, in and for Los Angeles 
County, CalA.pp., 266 P. 848. 
Telegraph company’s breach of con¬ 
tract 

The husband may sue for damages 
sustained by the wife resulting from 
a telegraph company’s breach of con¬ 
tract by delay in delivering a tele¬ 
gram to her.—Western Union Tele¬ 
graph Co. V. Gilliland, 180 S.W. 212, 
61 Tex.Civ.App. 186, error refused— 
Western Tel. Co. v! Bell, 107 S.W. 670, 
48 Tex.Civ.App. 369. 

59. CaL—Stemes v. Sutter Butte Ca¬ 
nal Co., 278 P. 921, 99 CaLApp. 466. 
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Tex.—Southern Ice & Utilities Co. v. 
Richardson, 95 S.W.2d 956, 128 Tex. 
82, reversing, Civ.App., 60 S.W.2d 
308—Texas Bldg. & Mortg. Co. v. 
Rosenbaum, Civ.App., 159 S.W.2d 
654, affirmed Rosenbaum v. Texas 
Bldg. & Mortg. Co., 167 S.W.2d 506, 

. 140 Tex. 325—^Benson v. Blocker. 

Civ.App., 108 S.W.2a 937. 

31 C.J. p 148 note 89. 

Action to recover usury paaalty 
Tex.—^Alston v. Greene, CivA.pp„ 43 
S,W.2d 478. 

60- La.—^Mitchell v. Dixie Ice Co., 
102 So. 497, 167 La. 383—Charlton 
V. Bailey, App., 12 So.2d 646—An¬ 
derson V. Edmondson, App., g So. 2d 
131—^Alsaya v. Johnson, App., 6 So. 
2d 755—Coker v. Harper, 8 La.App. 
402. 

Ter.—^Lucas v. Dallas County, Civ. 
App., 138 S.W.2d 179—Urban v. 
Field, Civ.App., 137 S.W.2d 137— 
Crowder v. Crowder, Civ.App., Ill 
S.W.2d 1161, error dismissed—Bet¬ 
tis V. Bettis, Civ.App., 83 S.W.2d 
1076. 

31 C.J. p 148 note 88—30 C-J. p 967 
note 72. 

Husband may not delegate right 
to bring action involving or relating 
to community property.—Smith v. 
Brock, La.App., 200 So. 342. 

Suit for spedfio performance 
Wife could not sue vendor for spe¬ 
cific performance of contract to sell 
property which was to be paid for 
with community funda—^Hellberg v. 
Hyland. 122 So. 593, 168 La. 493. 
Action on iaisnraace policy 
If recovery on insurance contract 
depends on any community right in 
property and policy, husband is prop¬ 
er party to stand in Judgment, not 
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the subject, being: a necessary party.®^ 

Basis of rule. The right of the husband to sue 
alone to recover community property is based on, 
and is incidental to, his status as head and master 
of the community®^ and his right to manage and 
control the community property.®^ He sues alone 
because the right of action is in him and not be¬ 
cause of any legal disability or incapacity of the 
wife.®^ 

Wife as proper party. In some jurisdictions it 
is held that the wife is not a proper party plaintiff 


in an action by the husband involving community 
property,®® but that joinder of the wife is not re¬ 
versible error,®® and that if no plea of misjoinder 
is interposed the wife remains a party plaintiff.®^ 
It has also been held that the joinder is not ground 
for dismissing the entire case, but only for dismiss¬ 
ing the wife as a party plaintiff.®® However, it is 
held in other jurisdictions that it is permissible and 
not improper for the husband to join his wife with 
him,®® and that the adding of the wife’s name may 
be regarded as mere surplusage*^® or as not preju- 


wife.—^Robinson v. Phoenix Assnr. 
Co., LiSlApp., 150 So. 317. 

Suit to recovor deposit 
Where, at time husband and wife 
were living together and community 
had not been dissolved, husband com¬ 
menced negotiations with real estate 
agent leading up to signed agreement 
between wife and real estate agent’s 
principal for purchase by wife of 
business of a rooming house and cer¬ 
tain furniture and fixtures, and hus¬ 
band’s personal funds were used In 
making a deposit in connection with 
the purchase, the wife could not 
maintain a suit to recover the depos¬ 
it, since a ‘^community asset” was In¬ 
volved.—^Hand V. Coker, La-App., 11 
So.2d 272. 

A suit fox cancellation of a note 
which constitutes a community obli¬ 
gation may not be brought by the 
wife alone.—^Rosenbaum v. Texas 
Bldg. & Mortg. Co., 167 S.W.2d 506, 
140 Tex. 325, affirming Texas Bldg. & 
Mortg. Co. V. Rosenbaum, Civ.App., 
159 S.W.2d 554. 

dl. Tex.—Savage Oil Co. v. Johnson, 
Civ.App., 141 S.W.2d 994, error 
dismissed, judgment correct—^Blder 
V. Hudspeth County Conservation 
and Reclamation Dist. No. 1, Civ. 
App., 64 S.W.2d 981, error refused. 
Oonimimity property held not In¬ 
volved 

A mandamus proceeding by an ele¬ 
mentary teacher to compel county 
scl^l superintendent to approve 
teacher’s contract with common 
school district was a suit to enforce 
a right provided by statute and was 
not a “suit for the recovery of com¬ 
munity property^ to which teacher’s 
husband was an “essential party”.— 
Beevy v. Carlile, 139 S.W.2d 779, 135 
Tex. 132, reversing Carlile v. Peevy, 
Civ.App.» 138 S.W.2d 233. 

Profits and Interest of separate prop, 
er^ 

(1) As in other suits involving 
community assets, a suit to recover 
rents and revenues from .wife’s sep¬ 
arate property must be br<;Mjight by 
the husband, or the hi^ba!^ must 
Join his wife In her suit therefor, 
except where the statute authorizes 
wife bring a suit ^one.—Chandler 


V. Alamo Mfg. Co., Tex.Civ.App., 140 
S.W.2d 918. 

(2) To recover interest accruing 
during coverture on notes which con¬ 
stituted wife’s separate property, 
husband was a “necessary party” to 
action.—Cruse v. Archer, Tex.Civ. 
App., 153 S.W.2d 679. 

Question whether property separate 
or community 

In the absence of the husband from 
a suit by the wife to enjoin the fore¬ 
closure of a mortgage given for the 
husband’s debt, no inquiry can be 
made as to whether the property 
mortgaged belonged to the commu¬ 
nity rather than to the wife’s sepa¬ 
rate estata—^Byerley v. Walker, 42 
So. 931, 118 La. 265. 

62. Aria—City of Phoenix v. Dickin¬ 
son, 12 P.2d 618, 619, 40 Ariz. 408. 
citing Corpua jruzls. 

La.—Succession of Howell, 148 So. 
48, 177 L€l 276—Charlton v. Bai¬ 
ley, App., 12 So.2d 646—^Hand v. 
Coker, App., 11 So.2d 272—Anderson 
v. Edmondson, App., 8 So.2d 131— 
Riche V. Ascension Parish School 
Board, App., 200 So. 681—Smith v. 
Brock, App., 200 So. 342—^Butler 
V. Mississippi Foundation Co., App., 
175 So. 887. 

31 C.J. p 148 note 98. 

63. Cal.—Sanderson v. Niemann, 110 
P.2d 1025, 17 CaL2d 563, prior opin¬ 
ion, App., 10 P.2d 508—Johnson v. 
National Surety Co., 6 P.2d 39. 118 
CaLApp. 227. 

31 C,J. p 148 note 99. 

" Wuiagemeut aud ooutroP embrao- 
es the right and duty to represent 
the community In its litigation.”— 
Levy v. Ealabich, 295 P. 296, 298, 85 
N.M. 282. 

64. Cal.—^Paganini v. Polostrini, 146 
P. 1046, 26 Cal.App. 342. 

Tex.—^Davis v. Davis, Civ.App., 186 S. 
'W. 775. 

81 C.J. p 148 note 1. 

65. Cal.—Stemes v. Sutter Butte 
Canal Co., 278 P. 921, 99 CaLApp. 
465. 

Tex.—Southern Ice & Utilities Co. v. 
..Richardson, 96 S.W.2d 966, 128 Tex. 
^2, reversing, Civ,App., 60 S.W.2d 
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308—Gist V. Tsesmelis, Civ.App., 
153 S.W.2d 277, error refused. 

31 C.J. p 148 note 90. 

Contracts signed by both spouses 
However, it has been held that a 
wife is a proper party to an action 
arising out of or concerning a con¬ 
tract executed by both the husband 
and the wife, as where action is 
brought to declare usurious notes ex¬ 
ecuted, together with a trust deed, by 
both the husband and the wife.— 
Stokes V. Temple Trust Co., Tex.Civ. 
App., 59 S.W.2d 849, followed in 69 
S.W.2d 860. 

Manner of raising objection 

(1) It has been held that the join¬ 
der of the 'wife’s name in such ac¬ 
tions is ground for demurrer.—^Bar¬ 
rett V. Tewksbury, 18 CaL 834—31 
C.X p 148 note 91. 

(2) But it has also been held that 
the misjoinder can be objected to 
by special exception, and not by gen¬ 
eral demurrer.—Texas & P. R. Co. v. 
Pollard, 2 Tex.A.Civ.Cas. § 481. 

31 C.J. p 148 note 93. 

66i Tex.—^Hackworth v. English, 58 
Tex. 488. 

Beason for rule 

“A judgment in favor of a husband 
and wife does not ordinarily operate 
to the prejudice of the defendant 
against whom it is rendered. Such a 
Judgment is as complete a baz 
against any claim which n\ight sub¬ 
sequently be set up by the husband 
or wife as would be a judgment ren¬ 
dered in a cause in which the hus¬ 
band was sole plaintiff.”—San An¬ 
tonio St. R. Co. V. Helm, 64 Tex. 147, 
149—^Beverly v. Siegel, Tex.Clv.App., 
61 S.W.2d 743, 746—Dallas Ry. & 
Terminal Co. v. Davis, Tex.Civ.App., 
26 S,W.2d 340, 343. 

67. Tex.—Dixie Motor Coach Corpo¬ 
ration v. Watson, Civ.App., 138 S. 
W.2d 314. 

68. Tex.—Gentry v. McCarty, Civ. 
App., 141 S.W. 152. 

31 C.J. p 148 note 97. 

69. Ariz.-MJarver v. Thoman, 136 P. 
724, 15 Ariz. 38. 

70. La.—^Browh v. Penn, McG. 265. 
Nev.— Malm strom v. People’s Drain 
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dicial.7i It has also been held that, where the hus¬ 
band joins in the wife’s action, the objection that 
the claim is one belonging to the community can¬ 
not be raised by defendant, since any judgment ren¬ 
dered will be binding on the husband and res judi¬ 
cata as to him.72 

Pro forma joinder. Where the husband is re¬ 
quired to be joined in an action by the wife for 
community assets, he must be joined as a real party 
and not merely pro forma.^® 

Death of spouse pendente lite. A suit by a hus¬ 
band and wife, any recovery in which will belong 
to the community estate, may be prosecuted to 
judgment by the husband in his own name after 
his wife’s death,without making her children par¬ 
ties to the action.'^s Qn the death of the husband 
pending an action by him to recover damages which 
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would be community property, his widow and chil¬ 
dren are properly made plaintiffs.^® 

(b) Exceptions 

The wife without Joinder of the husband, may bring 
an action relating to community property where such 
right Is expressly given by statute, where she has been 
abandoned by the husband, and in other special circum¬ 
stances. 

The rule that actions relating to conununity prop¬ 
erty must be brought by the husband, and may not 
be brought by the wife, is subject to exception 
where the right to bring such an action is express¬ 
ly given to the wife by statuteJ^ 

Apart from statute it has been held that in excep¬ 
tional cases a wife may sue to recover conununity 
property.*^® Thus the wife may sue to recover the 
community property where she has been abandoned 
by her husband,^® where the husband has been 
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Ditch Co„ 107 P. 98, 32 Nev. 246, 
on rehearing 143 P. 238, 37 Nev. 469. 

71. Arlz.—Garver v. Thoman, 136 P. 
724, 15 Arlz. 88. 

72. L»a.—Sarrett v. Globe Indemnity 
Co., 123 So. 191, 11 Lia.App. 190— 
Williams y. Perloll, 1 Ija.App. 255. 

73. Te3L—Cruse v. Archer, Civ.App., 
163 S.W.2d 679—Gist v. Tsesmelis, 
Civ.App., HIS S.W.2d 277, error re¬ 
fused—^l^odes V. Taliaferro, Civ. 
App., 119 S.W.2d 703—Hill v. Kel¬ 
sey, Civ.App., 89 S.W.2d 1017— 
Elder V. Hudspeth County Conser¬ 
vation and Peclamation Dist No. 1, 
Civ.App., 64 S.W.2d 981, error re¬ 
fused—^Yellow Cab & Baggage Co. 
V. Smith, Civ.App., 30 S.W.2d 697, 

* error dismissed. 

ILeasoiL for rule 

*Tn such case he is merely a nom¬ 
inal, and not a real, party, to be di¬ 
rectly or personally bound by the 
judgment."—^Urban v. Field, Tex.Civ. 
App., 137 S.W.2d 137, 139. 

BnsbaiLd held real party 
Where, in pleadings appearing in 
transcript, the names of both married 
woman and her husband appeared 
as plaintiffs, and the term “pro for¬ 
ma" was not used, the husband was 
a “real party” for all purposes nec¬ 
essary for recovery in behalf of his 
wife, as against contention that hus¬ 
band was only a “party pro forma”. 
—Thurmond v. Davis, Tex.Clv.App., 
138 S.W.2d 181, error dismissed. Judg¬ 
ment correct. 

TntezventioiL by husband 

A wife could not maintain action 
against county for recovery of com¬ 
munity property for which damages 
had' been awarded husband in con¬ 
demnation proceeding, notwithstand¬ 
ing husband Intervened as party 
plaintiff and filed pleading, where 
pleading showed that husbsmd did 
not Intend to become 'an* acftive Utb- 


gant representing and suing for ben¬ 
efit of community estate, but merely 
entered the suit pro forma for pur¬ 
pose of technically clothing wife with 
authority to maintain action in her 
own right.—Lucas v. Dallas County, 
Tex.Civ.App., 188 S.W.2d 179. 

74. Tex.—Gulf, W. T. & P. R. Co. 
V. Goldman, 29 S.W. 1062, 87 Tex. 
667. 

Institution of suits after dissolution 
of community by death see infra § 
676. 

75- Tex.—Gulf, W. T. & P. R. Co. v. 
Goldman, supra. 

7«i Tex.—^Paulkenbury v. Wells, 68 
S.W. 827, 28 Tex,Civ.App. 621. 

77. Cal.—Sanderson v. Niemann, 110 
P.2d 1025, 17 Cal.2d 568, prior opin¬ 
ion, App., 100 P.2d 508. 

Meet of statute 

' CaLCode Civ.Proc. § 370, which pro¬ 
vides that a married woman “may 
sue without her husband being joined 
as a party in all actions. Including 
those for injury to her person, libel, 
slander, false imprisonment, or mali¬ 
cious prosecution, or for the recovery 
of her earnings, or concerning her 
right or claim to the homestead prop¬ 
erty,” has been held not to divest the 
husband of the right generally to 
bring actions relating to community 
property, and to vest that right m 
the wife,—Sanderson v. Niemann, su¬ 
pra. 

73* Tex.—Savage Oil Co. v. Johnson, 
Civ.App., 141 S.W.2d 994, error dis¬ 
missed, judgment correct, 

79. Tex.—^Urban v. Field, Civ.App., 
137 S.W.2d 137—^Texas Cities Gas 
Co. V. Martinez, Clv.App,, 82 S.W. 
2d 1040. 

31 C.J. p 149 note 9. 

Effect of abandonment on husband’s 
control of community see supra § 
606. 


Beasoa for rule 

“This rule is based on the theory 
that a husband cannot by his refusal 
or neglect to sue deprive his wife of 
the benefits of property in which 
she has an equal interest with him.” 
—^Taylor v. Catalon, Civ.App., 165 S. 
W.2d 965, 966. reversed on other 
grounds 166 S.W.2d 102, 140 Tex. 38. 
Prior order based on abandonment 

If there was no change in relation¬ 
ship between husband and wife from 
time of execution by wife of lease of 
property which was her separate 
property at time of her marriage, un¬ 
der order of district court authorizing 
wife, as a married woman, to execute 
the lease on ground that she had been 
abandoned by her husband, and if 
wife had a right to execute Ihe lease, 
she had a right to institute and pros¬ 
ecute suit to recover on a note for de¬ 
linquent rents even though such rents 
were community property.—Savage 
Oil Co. V. Johnson, Tex.Civ.App., 141 
S.W.2d 994, error dismissed, judgment 
correct. 

Suit to negate dond on title 

Deserted wife had right to protect 
community property and to file suit 
to negate cloud oast on community 
title by claims of husbs£nd*s father. 
—^Turman v. Turman, Tex.Civ.App., 
62 S.W.2d 616. 

Separata maintenance; husband miss¬ 
ing 

A wife granted separate mainte¬ 
nance could not maintain an action 
to quiet title to the community prop¬ 
erty sold to defendant by husband’s 
paramour without authority from the 
husband, her interest therein being 
inchoate until a dissolution of the 
community; and her remedy, if her 
husband is missing from ^e state 
and cannot be found, is, under stat¬ 
ute to that effect, to apply for the 
appointment of herself or another as 
trustee to maintain the action.— 
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imprisoned and such imprisonment amounts to an 
abandonment, where, for reasons of public policy, 
he could not maintain the action, or where their 
interests are antagonistic.^® It is not essential to 
the right of an abandoned wife to sue alone that 
the husband shall have expressly refused to bring 
the suit or that she be in actual want.^i The wife’s 
right to sue alone will not arise where she aban¬ 
dons the husband or forces him to leave.^^ 

It has been held that the refusal of the husband 
to become a party to an ordinary suit to recover 
community property does not give the wife the 
power to sue alone, -when they are living together, 
and he is exercising rightful control over the com¬ 
mon estate,although it has been held, in a case 
in which the husband and wife had separated, that 
on his refusal to bring suit the wife can sue alone.^^ 

Where the husband disposes of community prop¬ 
erty in violation of statutes requiring the wife’s 
written consent, as discussed supra §§ 531-534, the 
wife is entitled to sue alone and in her own name 
to recover the property or the value thereof for the 
community.®^ 

Other exceptions to the rule are considered, in 
connection with the particular action involved, in¬ 
fra subdivision a (2) of this section. 


(2) Particular Actions 

(a) Actions for personal injuries to wife 

(b) Other actions 

(a) Actions for Personal Injuries to Wife 

Whether the wife may, without Joinder of the hus¬ 
band, bring an action for damages for personal injuries 
suffered by her depends on the rule In the particular ju¬ 
risdiction. However, It Is generally held that the hus¬ 
band, and not the wife, may maintain an action for dam¬ 
ages for Injury or loss other than her pain and suf¬ 
fering. 

In jurisdictions in which damages for personal 
injuries to the wife are regarded as community 
property, as discussed supra § 473, they are, except 
as hereinafter appears, properly sued for by the 
husband alone;®® and the wife is not a necessary 
party.®^ However, in at least one jurisdiction it 
has been held that both husband and wife are nec¬ 
essary "parties to an action for personal injuries to 
the wife,®® but that the wife may institute such 
action and prosecute it to final judgment unless 
an objection is made on the ground of the defect 
in parties.®® 

While there is some authority to the contrary,®® 
it has even been held that she is not a proper 
party,®^ although if joined and no plea of misjoin¬ 
der is interposed she will remain as a party plain- 


Chance v. Kobsted. 226 P. 632, 66 
CaLApp. 434. 

80l -Tex.—^Texas Cities Ga^ Co. v. 
Martinez, Civ.App., 82 S.W.2d 1040. 

81. Tex,—^Davis v. Davis, CivA.pp., 
186 S.W. 776. 

88. Tex.—Texas Cities Gas Co. v. 
Martinez, Civ.App., 82 S,W.2d 1040. 

88. Tex.—^Ezell v. Dodson, 60 Tex. 
331. 

However, it has been said that a 
wife may not sue in her own name to 
recover community assets without 
Joinder by her husband unless she al¬ 
leges affirmatively that she has been 
abandoned by him, or that he refused 
to join in the suit—Urban v. Field, 
Tex.Civ.App., 137 S.W.2d 137. 

84. Beason for rule 
*'The husband cannot by his neglect 
or refusal to sue deprive the wife 
of the benefits of property in which 
she has an equal interest with the 
husband. When he abandons his du¬ 
ties as a husband, he loses his ex¬ 
clusive right to sue for and control 
community property which the wife 
needs for her support.**—^Lamar ic 
Smith V. Stroud, Tex.CivALpp., 5 Sw 
W.2d 884, 829, error dismissed. 

85w Cat—^Matthews v. Hamburger, 
97 P.2d 485, 86 Cal.App.2d 182--Gal- 
lagher v. GcUlagher, 276 P. 634, 98 
CaLApp. 180. 


sa U.S.—Porto Kico Ry., Light & 
Power Co. v, Cognet Puerto Rico, 
3 F.2d 21, certiorari denied 45 S. 
Ct 611, 268 U. S. 691, 69 L.Bd. 1159. 

Ariz.—City of Phcenlx v. Dickinson, 
12 P.2d 618, 619, 40 Ariz. 403, cit¬ 
ing Coxpnji Jtizls. 

Tex.—Southern Ice & Utilities Co. v. 
Richardson, 95 S.W.2d 956, 128 Tex. 
82, reversing, Civ.App.. 60 S.W.2d 
308—^Roberts v. Magnolia Petro¬ 
leum Co., Civ.App., 142 S.W.2d 316, 
error refused 143 S.W.2d 79, 135 
Tex 289—^Houston Gas & Fuel Co. 
V. Spradlin, CivApp., 55 S.W.2d 
1086—Lone Star Gas Co. v. Haire, 
Clv.App., 41 S.W.2d 424—^Jessen v. 
Scott, Civ.App., 14 S.W.2d 290. 

31 C.J. p 149 note 19. 

87. Tex.—Southern Ice & Utilities 
Co. v, Richardson, 95 S.W.2d 956, 
128 Tex 82, reversing, Clv.App., 60 
S.W.2d 308—Sanders v. Lowrlmore, 
Civ.App., 73 S.W.2d 148, reversed on 
other grounds Lowrlmore v. San¬ 
ders, 103 S.W.2d 739. 129 Tex. 663, 
affirmed on rehearing 106 S.W’.2d 
266, 129 Tex 668—Dallas Ry. & 
Terminal Co. v. Sutherland, Civ. 
App., 27 S.W.2d 830, error dis¬ 
missed. 

31 O.J'. p 149 note 21—SO C.J. p 962 
note 33 [bj. 

8a Idaho.—Muir v. City of Pocatel¬ 
lo, 212 P. 845, 86 Idaho 532, criticiz¬ 
ing Labonte v. Davidson, 175 P. 
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688, 31 Idaho 644—^Lindsay v. Ore¬ 
gon Short Line R. Co.. 90 P. 984, 
13 Idaho 477, 12 L.R.A..N.S., 184— 
Giffen v. Lewiston, 55 P. 545, 6 
Idaho 231. 

88. Idaho.—^Mulr v. City of Pocatel¬ 
lo, 212 P. 345, 36 Idaho 632. 

90. Wash.—^Masmard v. Jefferson 
County. 103 P. 418, 54 Wash. 861 
—Hawkins v. Front St. Cable R. 
Co.. 28 P. 1021, 3 Wash. 692, 28 
Am.S.R. 72, 16 L.R.A. 808. 
tmder statute providing that all 

persons having an interest in the sub¬ 
ject of the action and in obtaining 
the relief demanded may be Joined 
as plaintiffs except when otherwise 
provided wife is proper party,—^Porto 
Rico Ry., Light & Power Co. v. Cog- 
net, Puerto Rico, 8 F.2d 21, certiorari 
denied 45 S.Ct. 611, 268 U.S. 691, 69 
L.Fd. 1169. 

91. Tex—Southern Ice & Utilities 
Co. V. Richardson, 95 S.W.2d 956, 
128 Tex 82, reversing, Civ.App., 60 
S.W.2d 808—Sanders v. Lownmore, 
Civ.App., 78 S.W.2d 148, reversed 
on other groimds Lowrlmore v. San¬ 
ders, 103 S.W.2d 739, 129 Tex 663, 
affirmed on rehearing 106 S.W.2d 
266, 129 Tex 663—Dallas Ry. & 
Terminal Co. v. Sutherland, Civ. 
App., 27 S,W.2d 880, error dis¬ 
missed. 

31 aj. p 149 note 22. 
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and the joinder of the wife has been held 
not to be ground for reversal, since defendant is 
not injured thereby, although it has been held to 
be the better practice to sustain exceptions to the 
joinder of the wife as party plaintiff.®^ 

The wife ordinarily cannot sue alone,^^ the hus¬ 
band being a necessary party,®® even though he re¬ 
fuses to institute the action.®^ However, it has 
been held that the wife may bring such an action 
alone where she has been permanently abandoned 
by her husband,®® or where the right of action is 
governed by the law of another jurisdiction which 
allows her so to sue.®® It has also been held 


that a wife living separate and apart from her 
husband may maintain such action alone, either un¬ 
der statute to that effect^ or because in such cir¬ 
cumstances the damages are regarded as the sep¬ 
arate property of the wife.2 

Actions for personal injuries suffered by the 
husband are considered infra subdivision a (2) (b) 
of this section. 

Joinder of husband pro forma. In jurisdictions 
in which the action should be brought by the hus¬ 
band, an action by the wife, in which the husband 
is joined pro forma, cannot be maintained,® at 


92. Tex.—^Dixie Motor Coach Corpo¬ 
ration V. Watson. Civ.App., 138 S.W. 
2d 314. 

93. Tex.—Sanders v. Lowrimore, Civ. 
App.. 73 S.W.2d 148. reversed on 
other grounds Lowrimore v. San¬ 
ders, 103 S.W.2d 739. 129 Tex. 563, 
affirmed on rehearing 106 S.W.2d 
266, 129 Tex. 663—Reilly v. Buster, 
Civ.App., 52 S.W.2d 621, reversed 
on other grounds 82 S.W.2d 931, 125 
Tex. 323—^Beverly v. Siegel. Civ. 
App., 61 S.W.2d 743—Dallas Ry, & 
Terminal Co. v. Davis, Civ.App., 26 
S.W.2d 340. 

94b Tex.—Southland Creyhound 
Lines v. Frausto, Civ.App., 69 S.W. 
2d 497, error dismissed. 

95. Tex.—Western Union Telegraph 
Co. V. Owings. Civ.App., 38 S.W.2d 
831. 

30 C.J. p 962 note 33 [c] (1)—81 aj. 

p 149 note 24. 

Invalid Texas statute 

(1) It was held, under a Texas 
statute, subsequently held unconsti¬ 
tutional, declaring that all property 
received as compensation for person¬ 
al injuries sustained by the wife 
should be her separate property, etc., 
that a married woman might, for in¬ 
juries sustained in Texas, maintain a 
separate action, for the recovery 
could not be treated as community 
property for which the husband alone 
could sue.—Texarkana & Ft. Smith 
Ry. Co. V. Adcock, 231 S.W. 866, 149 
Ark. 110. 

(2) Such statute as unconstitution¬ 
al see supra § 473. 

93. Ariz.—^Fox Tucson Theatres Cor¬ 
poration V. Lindsay, 56 P.2d 183, 47 
Ariz. 388—^Pickwick Stages Corpo¬ 
ration V. Hare. 295 P. 1109, 37 Ariz. 
670. 

Tex.—^Dixle Motor Coach Corporation 
V. Watson, Civ.App., 138 S.W.2d 
814. 

Wash.--Clark v. Beggs, 244 P. 121, 
138 Wash. 62—Schneider v. Biber- 
ger. 136 P. 701, 76 Wash. 504, 6 A.L. 
R. 1056. 

KuslMad at time of aooldaiit 
Where a .married woman was di¬ 


vorced after suffering personal in¬ 
juries in an accident, and subsequent¬ 
ly remarried, person who was plain¬ 
tiff's husband at time of accident was 
necessary party plaintiff, in suit by 
wife for damages.—^Northern Texas 
Traction Co. v. Hill, Tex.Civ.App., 297 
S.W. 778. 

97. Wash.—^Hynes v. Coleman Dock 
Co., 185 P. 617, 108 wash. 642. 

31 C.J. p 149 note 25. 

However, it has been said that, if 
a husband refuses to bring an action 
for damages occasioned by personal 
injuries sustained by the wife, the 
wife may, under proper pleadings, 
bring the action.—Dixie Motor Coach 
Corporation v. Watson, Tex.Civ.App., 
138 S.W.2d 314. 

98b Tex.—^Lincoln v. Stone. Civ.App., 
42 S.W.2d 128, reversed on other 
grounds, Com.App., 69 S.W.2d 100 
—^E1 Paso Electric Co. v. De Garcia, 
Civ.App.. 10 S.W.2d 426. 

31 C.J. p 149 note 26. 

Jlivoroe; sights not adjndloatod 
Where it appeared that wife was 
permanently separated from husband 
at time her cause of action for per¬ 
sonal injuries accrued, that she had 
requested husband to join her in the 
action, but he had refused to do so, 
that she was divorced from him pri¬ 
or to trial of the case and that his 
whereabouts had been unknown to 
her since that time, wife was author¬ 
ized to bring personal Injury action 
without joinder of husband and to 
prosecute it to final judgment, not¬ 
withstanding there was no showing 
that’property rights of wife and her 
former husband were adjudicated in 
their divorce suit, or that his interest 
in recovery in present action was 
assigned to wife.—^Taylor v. Catalon, 
Civ.App., 165 S.W.2d 965, reversed on 
other grounds 166 S.W.2d 102, 140 
Tex. 38. 

aasbaad sad wife separated 

Where married woman was sepa¬ 
rated from husband and supporting 
herself, and it appears that he would 
not have brought the suit, she could 
sue alone for injuries sustained from 
collision between ambulance and bus 
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in which she was riding.—Lamar & 
Smith V. Stroud, TexCiv.App., 5 S. 
W.2d 824, error dismissed. 

Dlsappeazaace of hosbaad for four¬ 
teen months was held to warrant 
suit by wife alone even though jury 
found that husband had not aban¬ 
doned her.—Webster v. Isbell, Tex. 
Civ.App., 71 S.W.2d 342, reversed on 
other grounds 100 S.W.2d 350, 128 
Tex. 626. 

Husband in opposition to wife 
Where the husband had abandoned 
the wife, refused to join the suit 
against his paramour for personal in¬ 
juries suffered by wife, and was in 
open and adverse opposition to her 
in the suit, the wife could sue alone. 
—^Evans v. Ball, Tex.^Civ.App., 6 S.W. 
2d 180, error dismissed. 

99. On failure to allege ox prove 
I the law of the jurisdiction in which 
the accident occurred as to whether 
such cause of action would be the 
separate property of the wife, the law 
of the forum would govern.—Roberts 
V. Magnolia Petroleum Co., 143 S.W.2d 
79, 135 Tex. 289, refusing error, Civ. 
App., 142 S.W.2d 316. 

1. Wash.—Wiard v. Market Operat¬ 
ing Corporation, 34 P.2d 875, 178 
Wash. 265—Schneider v. Biberger, 
136 P. 701, 76 Wash. 504, 6 A.L.R. 
1056. 

Si Ariz.—City of Phoenix v. Dickin¬ 
son, 12 P.2d 618, 40 Ariz. 403. 
Wife’s claim for damages for person¬ 
al Injuries as her separate property 
where living separate and apart 
from husband see supra $ 473. 
■wra-ViTtg husband party 

Where the wife may sue alone un¬ 
der the text rul^ the husband can¬ 
not be made a party without his con¬ 
sent.—City of Phoenix v. Dickson, su¬ 
pra. 

8. Tex.—^Roberts v. Magnolia'Petro¬ 
leum Co., Civ.App., 142 S.W.2d 815, 
error refused 143 S.W.2d 79, 185 
Tex. 289—Dixie Motor Coach Cor¬ 
poration V. Watson, Civ.App., 138 
S.W.2d 814—^Rankin v. Kerrvllle 
Bus Co., Civ^kpp., 115 S.W.2d 99V, 
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least where she does not allege that the husband 
refused to become a real party plaintiff.^ Such de¬ 
fect may be objected to in the appropriate man¬ 
ner and such a petition would be subject to gen¬ 
eral demurrer.® 

Dafnages as wife^s property. In jurisdictions in 
which damages for personal injuries to the wife 
are regarded as belonging to her, see supra § 473, 
and particularly where the statute expressly pro¬ 
vides that such damages shall be recoverable by her 
alone,the wife,® and not the husband,® is entitled 
to bring suit therefor, although the joinder of the 
husband has been held not improper where de¬ 
fendant is not injured thereby.^® Where the wife 
couples with her right of action for personal in¬ 
juries a right of action which should be brought by 
her husband, she will be nonsuited as to the latter 
right of action.ii 


Statute authorizing suit hy wife. Even where 
damages recovered for personal injuries to the wife 
are regarded as belonging to the community, a mar¬ 
ried woman may, under a statute so providing, 
bring an action for such damages in her own name 
and without joining her husband,at least where 
she does not seek to recover damages other than 
for her pain and suffering and, while the hus¬ 
band may properly be joined as a party plaintiff, 
as the money recovered is community property and 
he has an interest in the subject of the action, 
the wife is a necessary party plaintiff.^® 

Damages for injury or loss other than wife^s 
pain and suffering. In a jurisdiction in which the 
husband may maintain an action for damages for 
personal injuries to the wife, he may recover dam¬ 
ages for injury or loss other than her pain and 
suffering.!'^ Even in jurisdictions in which the 


error dismissed—Lone Star Gas Co. 
V. Halre, Civ.App., 41 S,W.2d 424. 
€k>iirt slionld refuse to proceed to 
judgrment in action by wife, merely 
joining husband pro forma, for in¬ 
juries to her, on learning of hus¬ 
band's omission as real party.—^Hous¬ 
ton Gas & Fuel Co. v. Spradlin, Tex. 
Clv.App.. 55 S.W.2d 1086. 

4. Tex.—^Roberts v. Magnolia Petro¬ 
leum Co., Clv.App., 142 S.W.2d 316, 
error refused, 143 S.W.2d 79, 135 
Tex. 289. 

6, SCaamer of objecting 

Absence of husband as real party 
plaintiff in action for Injuries to wife, 
merely joining him pro forma, may 
be raised by general demurrer, mo¬ 
tion for new trial, or suggestion of 
fundamental error on appeal, as well 
as by plea in abatement or special 
exception.—^Houston Gas db Fuel Co. 
V. Spradlin, Tex.Civ.App., 55 S.W.2d 
1086. 

e. Tex.—^Dixle Motor Coach Corpo¬ 
ration v. Watson, Civ.App., 138 S.W. 
2d 314. 

7. La.—^Mitchell v. Dixie Ice Co., 102 
So. 497, 167 La. 383—Tuck v. Com¬ 
mercial Standard Ins. Co. of Dallas, 
Tex, App., 164 So. 472—Ducharme 
V. Smith, 119 So. 268, 9 La.App. 264 
—Timberlake v. Cassidy, 1 LaA.pp. 
630. 

31 C.J. p 150 note 28. 

Sabstaatlve and remedial xlglit 
The statute providing that damages 
resulting from personal injuries to 
the wife shall be the wife's separate 
property recoverable by herself alone 
gDants to paarried '^^men both a sub¬ 
stantive ajid remeidlal right to sue for 
^nd recover dwag^-r-Matuey v. 
Blue lUbbon, La., ,So.2d 253,-af- 
Ann^ App^, 12 3o.^d 249. 

Bxior th statitito 

(1) lit SdouSUslana, prior to the stat¬ 


ute making damages for personal in¬ 
juries suffered by the wife her sep¬ 
arate property recoverable by her, an 
action therefor was required to be 
brought by the husband in his own 
name.—^Harkness v. Louisiana & N. 
W. R. Co., 34 So. 791, 110 La. 822— 
31 C.J. p 150 note 28 Ca] (2). 

(2) However, where the wife was 
domiciled in another state in which 
she was entitled to bring such action 
alone, she would be permitted to do 
so.—^Williams v. Pope Mfg. Co., 27 So. 
861, 52 La.Ann. 1417, 78 Am.S.R. 390, 
50 L.R.A. 816. 

8. Nev.—Fredrickson & Watson 

Const. Co. V. Boyd, 102 P.2d 627, 60 
Nev, 117. 

Actions for separate property gen¬ 
erally see infra § 641 b. 

9. La.—^Stevens v. Ulinols Cent. R. 
Co., 6 La.App. 165. 

Nev.—^Fredrickson & Watson Const. 
Co. V. Boyd, 102 P.2d 627, 60 Nev. 
117. 

10. La.—^Timberlake v, Cassidy, 1 
Leu App. 630. 

Judgment sought for wife only 
La.—Timberlake v. Cassidy, supra. 

Where both spouses were injured 
in the same accident it is within the 
discretion of the court to allow them 
to Join as plaintiffs.—^Peninger v. Cox, 
125 So. 754, 12 La.App. 209. 

IL Possessory action 
A wife cannot engraft on ’ to her 
possessory action, which should have 
been brought hy husband, for resto¬ 
ration to possession of land belong¬ 
ing to community, a claim for sepa¬ 
rate damage recoverable by her 
alone, on account of mental anguish, 
suffering, and humiliation caused by 
defendant’s violent and unlawful 
acts, in taking possession of land and 
teamng down and removing house 
thereon, spi Ahat^nonsait must be en-{ 


tered on such claim.—Cutrer v. 
Spring, La.App., 4 So.2d 106. 

12. Cal.—Sanderson v. Niemann, 110 
P.2d 1026, 17 Cal.2d 663, prior opin¬ 
ion, App., 100 P.2d 60S—Wetzstein 
V. Thomasson, 93 P.2d 1028, 34 Cal. 
App. 2d 664—Cavagnaro v. Delmas, 
84 P.2d 274, 29 Cal.App.2d 362— 
Frost V. Mlghetto, 71 P.2d 932, 22 
Cal.App.2d 612—3®3t parte Strand, 11 
P.2d 89, 123 Cal.App. 170—Johnson 
V. Hendrick, 187 P, 782, 45 Cal.App. 
217. 

Prior to such statute It was the 
rule in California that such action 
was required to be brought by the 
husband and wife Jointly.—Johnson 
V. Hendrick, 187 P. 782, 46 Cal.App. 
317. 

31 C.J. p 149 note 20, p 160 note 28 
[a]—30 C.J. p 962 note 33 [aj (1). 

13. Cal.—^Martin v. Costa, 35 P.2d 
362, 140 Cal.App. 494. 

1^ Cal.—Sanderson v. Niemann, 110 
P.2d 1026, 17 Cal.2d 563, prior opin¬ 
ion, App., 100 P.2d 608—Wetzstein 
V. Thomasson. 93 P.2d 1028, 34 Cal. 
App. 2d 654—Johnson v. Hendrick, 
187 P. 782, 45 CaLApp, 817. 

l&i Cal.—Johnson v. Hendrick, 187 
P. 782. 45 CaLApp. 817. 

16. Cal.—Sanderson v. Niemann, 110 
P.2d 1026, 17 Cal.2d 563, prior opin¬ 
ion, App., 100 P.2d 508—Wetzstein 
V. Thomasson, 98 P,2d 1028, 34 Cal. 
App.2d 564—Redwing v. Moncravie, 
21 P.2d 986, 131 CaLApp. 669. 

17. Hon of earnings and servioes 
A husband may recover for Im¬ 
pairment oif wife's capacity to labor 
and earh money, and for impairmexit 
6f h4r cai>adity' to perform her do¬ 
mestic duties.-^Martin v. Weaver, 
TexCiv.App.. 161 S.W.2d 812. 
Damages s'ecaverable .for peitsonal ipt* 

r Juries sea supiu i 473. ,i r : 
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wife has the right of action for personal injuries, 
the husband, and not the wife, has the right to 
maintain an action for such consequential damag¬ 
es,^* such as damages for loss of services,or loss 
of earnings,20 or medical expenses and the right 
of the husband to recover such damages is separate 
and distinct from the wife’s right to recover dam¬ 
ages for the injuries suffered by her,22 although 
damages with respect to both rights may be recov¬ 
ered in one action.23 However, the husband’s right 
of action is limited to such consequential damag- 
es.24 In at least one jurisdiction the husband and 
wife are both necessary parties in an action for 
damages for impairment of the wife’s earning ca- 

pacity.25 


What law governs, WTiether a married woman 
may sue alone for damages for personal injuries 
has been held to depend on the law of the jurisdic¬ 
tion in which the injuries were suffered.23 

Death of husband pendente life. The cause of 
action has been held not to cease on the death of 
the husband pending an action by him,27 but to 
survive to the wife who may be substituted as plain- 
tiff.28 

(b) Other Actions 

The question of who may or must bring suit has been 
adjudicated with respect to particular actions, inciuding 
actions concerning real property, actions for death or 
Injury to a minor child, for the wife's earnings, for 


18. Cal.—Sanderson v. Niemann, 110 
P.2d 1025, 17 Cal.2d 663, prior opin¬ 
ion. App., 100 P.2d 508—Garrison 
V. Williams, 17 P.2d 1072, 128 Cal. 
App. 598. 

Contra Purcell v. Goldberg, 93 P.2d 
578, 34 Cal.App.2d 344. 

Damages as suffered by husband 
“That a husband has a right of ac¬ 
tion which he is entitled to pursue 
in his own name for damages to him¬ 
self by reason of his wife's injuries, 
such as medical and other expenses 
Incurred by reason of such injuries, is 
so well settled that the proposition 
requires no citation of authority."— 
Walling V. Kimball, 110 P,2d 58, 62, 17 
Cal.2d 364, prior opinion, App., 103 P. 
2d 984. 

“There is nothing In the language 
of . . . [the statute providing that 
the wife could sue alone in all ac¬ 
tions, including, among others, ac¬ 
tions for injury to her person] which 
would imply that in enacting the pro¬ 
visions of that section the Legisla¬ 
ture intended to divest the husband 
of the primary right (which thereto¬ 
fore had been recognized as existing 
in the husband) to bring an action 
for the recovery of damages due to 
financial loss which had resulted to 
the community through the wrongful 
act of another,—and, in lieu thereof, 
to vest that right in the wife, merely 
because the damages thus sought to 
be recovered may have been sustained 
as a result of injuries which were 
personal to the wife.*'—Sanderson v. 
Niemann, 110 P.2d 1025, 1028, 17 Gal. 
2d 563, prior opinion, App., 100 P.2d 
508. 

19. Nev.—Frederickson & Watsqn 
Const. Co. V. Boyd, 102 P.ild 627, 
60 Nev. 117. 

90. La.—Simon v, Harrison, App., 
200 So. 476, followed in 200 So. 481. 

81. Cal.—Sanderson v. Nieinann, 110 
P.2d 1025, lTCdl.2d 683, prior opin¬ 
ion,/- App'., 10(K F.2d 508—Walling 
v. Kimball, 110 P.2d 68, 17 CaLid 
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364, prior opinion, App., 108 P.2d 
984. 

La.—Shield v. P. Johnson & Son Co., 
61 So. 787, 132 La. 773, 47 L.R.A., 
N.S., 1080—Oliphant v. Town of 
Lake Providence, App., 193 So. 516, 
conforming to answers to certified 
questions 192 So. 95, 193 La. 675— 
Banove v. Mahoney, App., 176 So. 
404—Guernsey v. Toye Bros. Yellow 
Cab Co., App., 172 So. 459—Tuck v. 
Commercial Standard Ins. Co. of 
Balias. Tex., App., 164 So. 472— 
Chutz V. Bergeron, App., 147 So. 112 
—^Labat v. Gaerthner Realty Co., 
App., 146 So. 69—Mutti v. McCall, 
130 So. 229, 14 LaJlpp. 504—Mutti 
V. McCall. 130 So. 233. 14 LsuApp. 
511—Picheloup v. Gibbons, 120 So. 
504, 9 La.App. 380—^Poncet v. 

South New Orleans Light & Trac- 
.tion Co., 7 La.App. 18. 

Nev.—^Fredrickson & Watson Const. 
Co. V. Boyd, 102 P.2d 627, 60 Nev. 
117. 

Proof properly excluded 

In married woman’s action for per¬ 
sonal injuries, sustaining objections 
to proof of damages on account of 
medical expenses was proper, since 
such items were due the community 
and could not be recovered by mar¬ 
ried woman.—^Lanza v. Be Ridder 
Coca Cola Bottling Co., La.App., 3 
So.2d 217. 

22. L€u—^W eigand v. General Out¬ 
door Advertising Co., 134 So. 770, 
16 LaApp. 658. 

Wife’s Joinder in hnsbiuid’s action 
in small claims court for damages to 
community owned automobile and 
consequential damages from financial 
loss to community as result of wife's 
injuries did not preclude wife, on 
ground that there had been a "split¬ 
ting of causes of action," from main¬ 
taining separate action for injuries. 
—Sanderson v. Niemann, 110 P.2d 
1025, 17 <3aL2d 568, prior opinion. 
App.. leo P.2d 508. 

23. CaL-^Meek v. Pacific Electric R. 
Ca, 164 P. 1117. 176 CaL 58. 

30 C.J. p 962 note 20. 
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24. Claim held dependent on contract 
Where wife was injured, husband 

could not recover damages because 
injuries prevented wife’s appearing 
as actress in husband’s future motion 
picture productions where he had no 
contract with wife.—Redwing v. Mon- 
cravie, 21 P.2d 986, 131 CaLApp. 669. 

25. Idaho.—Giflen v. Lewiston, 55 P- 
545. 6 Idaho 231. 

23, Texas woman Injured In Dbonisi. 
ana 

Since the statute giving a married 
woman right to claim damages for 
her personal injuries as her separate 
property and in her own name grants 
both a substantive and remedial right 
to recover damages, it does not apply 
exclusively to women domicil^ in 
Louisiana; and a married wonoan. 
domiciled in Texas, who was injured 
in automobile accident in Louisiana, 
could maintain an action in damages 
in Louisiana, notwithstanding in Tex¬ 
as her right of action was community 
property and recoverable only by her 
husband.—Matney v. Blue Ribbon, 12 
So.2d 258, 202 La. 505, affirming, App., 
12 So.2d 249. 

97. Tex.—^Fordyce v. Dixon, 8 S-W. 
604, 70 Tex. 694. 

Suits instituted after death of spouse 
see infra $ 576. 

SulMrtitutioiL of legal repxesaatsttve 
While proceeds of action for inju¬ 
ries to wife are community property 
and husband is necessary plaintiff, he 
merely represents community and has 
no personal cause of action, so that 
his death does not abate cause of 
action and court may permit substi¬ 
tution of wife as administratrix of 
his estate as plaintiff.—Fox Tucson 
Theatres Corporation v. Lindsay, 66* 
P.2d 183, 47 Ariz. 388. 

28. Tex.—St. Louis Southwestern R. 
Co. V. Carwile, 67 S.W. 160, 28 Tex;. 
Civ.App. 208. 

31 C.J. p 150 note 34.. 
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maliefous prosecution or false Imprisonment of the wife, 
and for Injury to wife's character or reputation. 

Concerning real property. In accordance with 
the rules governing rights of action concerning 
community property generally, considered supra 
subdivision a (1) of this section, in general, the 
right to maintain an action with reference to the 
real property belonging to the community is in the 
husband and the wife may not maintain such 
action,3<^ and is not a necessary party thereto.^^ 
However, in at least one jurisdiction, actions affect¬ 
ing community real property must be brought by 
the husband and wife jointly.^2 has been held 

that a statute providing that tenants in common may 
sue jointly to enforce their rights applies to a hus¬ 
band and wife holding lands in common.^^ 

In an action by the wife to set aside a deed of 
community property g^iven by the husband on the 
ground that the consideration therefor was lacking 
or inadequate, the husband is a necessary party.^"* 

For death of, or injury to, minor child. Dam¬ 
ages for injury to, or the death of, a minor child 
being community property, as shown supra § 473, 
the wdfe may not sue therefor without joining the 
husband.^® It has been held that the wife may be 
joined as a party plaintiff in an action by the hus¬ 
band, even in a jurisdiction where it is a general 
rule that the wife is not a proper party in an action 
by the husband to recover community property.®® 

It has been held that consequential damages, as 
for loss of services of the minor child or medical 
expenses, constitute community property for which 
the husband must bring suit;®7 and a pro forma 

29. lia.—Cutrer v. Spring:, App., 4 So. 1 

2d 106. 

Salts to enjoin foreolosnre of mort¬ 
gage and vendor’s lien on property 
and to set aside deeds conveying 
property are properly brought by the 
husband.—Vanzant v. Morgan, La. 

App., 181 So. 060. followed in 181 So. 

666 and Vanzant v. Bvans, 181 So. 

666 . 

30. La.—Cutrer v. Spring, App., 4 

So.2d 106. 

Zt is donhtfol whether wife oaa 
sue alone to quiet title to community 
real estate as against the lien of an 
attaehment. in the absence of allega¬ 
tions of fraud or collusion on the 
part of the husband.—^Holt v. Bmpey, 

178 P. 703. 32 Idaho 106. 

81. Suit to rescind and cancel deed 

Where, since it was not shown that 
land conveyed by husband and ivife 
was the separate property of either, it 
was presumed that It was their com¬ 
munity property, a joinder of wife 
was unnecessary in husband’s suit to 
rescind and cancel deed of epnvey- 


joinder of the husband in an action by the wife 
has been held insufficient to satisfy the require¬ 
ment.®® 

For deceit practiced on wife. Notwithstanding 
the general rule that the husband may sue alone to 
recover community property, considered supra sub¬ 
division a (1) of this section, it has been held in 
at least one jurisdiction that both the husband and 
the wife are necessary parties plaintiff in an action 
to recover damages for deceit practiced on the 
wife.®® 

For earnings of wife. In accordance with the 
general rules as to rights of action for community 
property generally, considered supra subdivision a 
(1) of this section, where the wife’s earnings are 
regarded as community property, considered supra § 
475, the husband,and not the wife,^i can main¬ 
tain an action therefor, although it has been held in 
at least one jurisdiction that the wife may join 
with the husband in such action.'*® 

For injury to wife*s character or reputation. In 
accordance with the rules governing right? of ac¬ 
tion for community property generally, considered 
supra subdivision a (1) of this section, the wife 
cannot sue alone for damages for injuries to her 
character or reputation, whether individual or com¬ 
mercial,^® unless the case is within an exception 
to the rule.'*^ 

For loss of consortium. It has been held that a 
right of action for loss of consortium is a property 
right belonging to the individual spouse, regardless 
of the cause of the loss of consortium or whether 
the damages would become community property, 

39. Cal.—Work v. Campbell. 128 P. 

943. 164 Cal. 343. 43 L.R.A.,N.S.. 681. 
4a wife oontractijig as luuibaiLd’s 
agent 

W here wife made contract as hus¬ 
band’s agent to perform services, and 
thereafter performed the services, the 
husband could recover therefor.—^Bai¬ 
ley Bros. V. Lochman. Tex.Clv.App., 
241 S.W. 626. 

41. La.—Vercher v. Roy, 131 So. 658, 
171 La. 624—Riche v. Ascension 
Parish School Board, App.. 200 So. 
681—Jones v. Vernon Parish School 
Board, App., 161 So. 367, reversed 
on other grounds 166 So. 310, 184 
La. 1. 

42. Arlz.—Garver v. Thoman, 136 P. 
724, 16 Arlz. 88. 

43. La.—^Ford v. Brooks, 36 La.Ann. 
167. 

44. AbatLdonmeiLt 
The wife may sue alone where she 

has been abandoned by the husband. 
—^Davls V. Davis, Teac.Clv.App.,. 186 
S.W. 776, 


ance.—^Benson v. Blocker, Teac.Civ. 
App., 108 S.W.2d 937. 

38, Wash.—^Parke v. Seattle, 36 P. 

694, 8 Wash. 78. 

31 C.J. p 149 note 12. 

38. Cal.—Wagoner v. Silva, 73 P. 
433, 139 Cal. 569. 

34' Wife’s and hosbaad’s rights oon^ 
neoted 

The interest and rights of wife over 
community property are so connected 
with those of the husband as to make 
him a necessary party.—Vanasek v. 
Pokonney, 288 P. 798, 73 Cal.App. 
312. 

35. Teac.—Hillsboro Cotton MUls v. 
King, 112 S.W. 182, 61 Teac.Civ.App. 
581. 

36. Cal.—^Keena v. United R. Cos., 
207 P. 35, 57 CaI.App. 124. 

37. Teac.—^Yellow Cab & Baggage Co. 

v. Smith, Civ.App., 80 S.W.2d 697, 
error dismissed. ^ 

sa Teac.—TeUow Cab & Baggage Co. 
V. Smith, supra. 

18 
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that, therefore, the wife alone can bring such an 
action, and that the husband is neither a necessary 
nor a proper party thereto.'*^ 

For malicious prosecution or false imprisonment 
of wife, A married woman cannot sue alone for 
damages for malicious arrest or prosecution,un¬ 
less the case falls within an exception to the rule.^^ 
In California, prior to a statute providing that a 
married woman may sue for false imprisonment or 
malicious prosecution without her husband being 
joined as a party, it was held that he was both a 
necessary and proper party to the action,that, 
while the wife was generally held not to be a prop¬ 
er party to an action for community property, as 
considered supra subdivision a (1) of this section, 
actions for the false imprisonment of the wife were 
an exception to the rule,^^ and that on the death 
of the husband pendente lite, his legal representa¬ 
tive could be substituted for him*5<^ 

For personal injuries to husband. The husband 
may sue for damages for personal injuries suffered 
by him without joining the wife as party plaintiff 
and it has been held that the wife is not a proper 
party plaintiff.®^ However, under a statute pro¬ 
viding that a husband and wife may join in all 
cases arising from injuries to the person or charac¬ 
ter of either or both of them, the wife may prop¬ 
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erly be joined as coplaintiff in an action by the hus¬ 
band for injuries sustained by him.^3 

On note executed or indorsed to wife. It has 
been held that a wife to whom a note and mort¬ 
gage were given personally, in her name, has a 
right to maintain an action thereon in her own name 
even if it is community property.^* However, it 
has also been held that where a note executed or 
indorsed to the wife is community property, the 
husband is a necessary and proper party,^® and the 
wife is not a proper party plaintiff in an action by 
the husband thereon.®® Where the latter rule pre¬ 
vails, the husband is not required first to litigate 
the question of community or separate ownership 
with the wife before suing to enforce a note and 
mortgage made payable to her; and if the mortga¬ 
gor is in doubt as to whom he should pay the mon¬ 
ey, he may require the wife to interplead.®'^ 

b. Actions Concerning Separate Property 

In general, a married woman having capacity to sue 
alone with respect to her separate property may main¬ 
tain actions involving her separate property; and a hus¬ 
band may sue alone with respect to his separate prop¬ 
erty. 

A wife possessing capacity to sue alone with re¬ 
spect to her separate property, as considered supra 
§ 540 b, may maintain actions involving her sepa¬ 
rate property,®® and may sue in ejectment®® or tres- 


45. Sale of llanos to drnakard niu- 
baiUL 

Wife alone was entitled to bring 
an action for loss of consortium as 
result of defendants* selling intoxi¬ 
cating liquor to husband with full 
knowledge that husband was an hab¬ 
itual drunkard.—^Pratt v. Daly, 104 F. 
2d 147, 65 Ariz. 635, 130 A.L.R. 341. 

46. U.S. —^Meyerson v. Alter, C.G.Iia., 
11 F. 688, 4 Woods 126. 

La.—^Barton v. Kavanaugh, 12 La. 
Ann. 332. 

47. Abandomnent 

Where the wife has been aban¬ 
doned, the court may permit her to 
maintain a suit alone for malicious 
prosecution and false imprisonment. 
—Lindsay v. Woods, Te3LCiv.App., 27 
S.W.2d 263. 

48. Cal.—Qomez v. Scanlan, 84 P. 60, 
2 Oal.App. 579. 

49. Cal.—Gomez v. Scanlan. 102 P. 
12, 166 Cal. 628—Gomez v. Scanlan, 
84 P. 60, 2 CaXApp. 679. 

50. Cal.—Gomez v. Scanlan, 102 P. 
12, 166 Cal. 628. 

31 C.J. p 160 note 89. 

61. Cal.—^Prost v. Mlghetto, 71 P.2d 
932, 22 Cal.App.2d 612—^Bx parte 
Strand,. 11 P.2d 89, 128 Cal.App, 
170, 


Tex.—Jessen v. Scott, Civ.App., 14 
S.W.2d 290. 

52. Leu—^Lindsay v. Oregon Short 
Line R. Co., 90 P. 984, 13 Idaho 477. 
12 L.R.A,N.S., 184. 

53. Wash.—Apker v. Hoquiam, 99 P. 
746, 61 Wash. 567. 

54. Wash,—^Kance v. Woods, 140 P. 
323, 79 Wash. 188. 

Assignee of notes payable to wife 
by wife without husband's consent 
had right to sue thereon.—^HeUe v. 
Giesea, 268 P. 407, 84 CalApp. 480. 

55. Idaho.—Swager v. Peterson, 291 
P. 1049, 49 Idaho 786. 

66. Cal.—Caputo v. Fusco, 201 P. 
604, 64 Cal.App. 191. 

57. Cal.—^Brenneke v. Smallman, 83 
P. 302, 2 CalApp. 806. 

5a La.—^Fussell v. Burris Bros., 126 
So. 637, 12 La.App. 516. 

30 C.J. p 957 note 72. 

Attack on mortgage on property 
A married woman has the right to 
attack a mortgage executed by her 
on her separate property to secure 
her husband's* debts.—Cook v. Crow, 
LeuApp., 194 So. 456. 

Conversion 

Ariz.—^McFadden v. Miller, 42 P.2d 
1101, 46 Ariz. 324. 
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Funds in hands of attorney 
Married woman could recover from 
attorney balance of funds delivered 
to attorney remaining after settle¬ 
ment, where funds were not com¬ 
munity funds and husband had been 
made party defendant.—Smith v. 
Fisher, La.App., 160 So. 66. 

Action for insurance policy benefits 
Accident and health policy issued 
to wife gave wife, suing alone, right 
of action for benefits, since such ben¬ 
efits were her separate and parapher¬ 
nal property and not property of com¬ 
munity requiring suit by husband.— 
Bain V. Life & Casualty Ina Co. of 
Tennessee, 176 So. 129, 188 La. 290. 
Action for rents 

Where the husband, acting as the 
wife's agent, leased her property to 
another, and the lessee had knowledge 
of the facts, she had a right of ac¬ 
tion on the lease for rents.—^Paul v. 
Amoult, 114 So. 706, 164 La. 811, 
reversing 7 LaA.pp. 194. 

EnforoemeoLt of sale contract 
Married woman, not engaged in 
real estate business, was entitled to 
maintain suit for amount due her 
under contract for sale of her sepa¬ 
rate paraphernal property.—^Byrd v. 
Babin, 169 So. 718, 181 La. 466. 

59. Cal.—Yon Glahn v. Brennan, 22 
P. 596. 81 Cal. 261. 
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pass,®® or to recover money loaned from her sepa¬ 
rate estate,or to recover the value of her servic¬ 
es where the husband had agreed that her earnings 
shall be her separate property.®^ While ordinarily 
the husband cannot maintain an action involving 
the wife’s separate property,®® and is not a neces¬ 
sary party in such action by the wife,®^ joinder of 
the husband in the wife’s action has been held to 
be permissible.®® 

Under a statute providing that husbands shall 
have under their control the personal and posses¬ 
sory actions to which the wife is entitled, and may^ 
proceed judicially in their own name in whatever 
relates to the dotal property which their wives have 
brought to them, but that actions relating to the 
ownership of the dotal or paraphernal property, or 
of some real right belonging to her, must be 
brought by the wife, it has been held that a hus¬ 
band may maintain an action in his own name with 
respect to the wife’s personal and possessory ac¬ 
tions;®® and when the paraphernal property of the 
wife is administered by the husband, suits in respect 
to it, but not involving its ownership, may and 
should be brought in his name,®*^ However, it 
has also been held that the wife has the right to 
sue alone to enforce a personal right,®® that she 
may sue alone for damages for interference with 
her possession and use of property, even though 
such property be community property,®® and that 
she has a right of action against a third person for 
interference with her right to use peaceably the 
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property on which she Slid ii€f imshsttid properly 
reside.*^® 

The effect of a statute authorizing the husband 
to sue to recover the wife’s separate property is 
treated supra § 540 b, in connection with the dis¬ 
cussion of the wife’s capacity to maintain such 
suit. 

Concerning separate property of husband. Un¬ 
der statute to that effect a husband may maintain 
an action concerning his separate property without 
joining his wife.^^ The wife cannot sue a third 
person to recover the separate property of the hus- 
band.^^ 

c. Actions Oonceming Both Oommunity and 
Separate Property 

Both husband and wife may Join In a suit for property 
partly community and partly the wife’s separate property. 
Where causes of action Involving separate and community 
property are joined, It Is not Improper to make the hus¬ 
band a party. 

Husband and wife are entitled to recover in the 
same suit for the loss of personal property, part 
of which is community property and part the sep¬ 
arate property of the wife.*^® In jurisdictions where 
the wife is authorized to sue alone with respect to 
her separate property, as considered supra § 540 b, 
where several causes of action, some relating to 
community property and others to the wife’s sepa¬ 
rate property, are joined in one action it is not im¬ 
proper to make the husband a party plaintiff.*^4 


60. Idaho.—^Boggs V. Seawell, 205 F, 
262, 35 Idaho 132. 

61. Philippine.—^Hernandez v. An¬ 
tonio, 16 Philippine 507. 

Wash.—Sherlock v. Denny, 68 P. 452, 
28 Wash. 170. 

63. CaL—Wren v. Wrexi, 34 P. 775, 
100 Cal. 216^ 38 Ain.S.R. 287—Sbar- 
baro V. Bosa, 120 P.2d 161, 48 CaL 
App.2d 584. 

63. SJectment 

Ordinarily the husband cannot 
maintain ejectment to recover his 
wife’s separate property.—Swain v. 
Duane, 48 Cal. 358. 

64b Ariz.—^MePadden v. Hiller, 42 P, 
2d 1101, 45 Ariz. 324. 

Idaho.—^MeShane v. Qulllln, 277 P. 
554, 47 Idaho 542. 

Iia.—^Pitre v. Fontenot, App., 154 So. 
658. 

property asidgiiied to wife 
A husband was not a necessary parn 
ty to the wife’s action on defendant's 
written acknowledgment of indebted¬ 
ness to the husband, assigned by the 
husband to the w^fe.-7liew Choy v. 
Jim Sing, 216 P. 888,‘ 125 Wash. 6^1. 


66. Idaho.—^MeShane v. Quillin, su¬ 
pra. 

81 C.J. p 146 note 26 [b]—30 C-J. P 
957 note 74 [a]. 

66. La.—Cutrer v. Spring, App., 4 
So.2d 106. 

SI C.J. p 151 note 68. 

67. La.—^Lewis v. Colorado South¬ 
ern, N. O, & P. R. Co., 47 So. 906, 
122 La. 672. 

31 C.J. p 151 note 67. 

66. Bolt to establish status as 
teacher 

A school teacher who was a mar¬ 
ried woman could maintain action to 
compel school board to recognize her 
in her status as a probationary 
tealcher under the teacher tenure law 
and to deal with her on that basis 
where teacher did not seek recovery 
of salary earned, as against conten¬ 
tion that action should have been 
brought by teacher’s husband.—State 
ex reL Kennington v. Red River 
Parish School Board, La.App., 198 
So. 225. 

69. Title to, property immaterial 
Since th<e' action is based on' a 
wrongful Interference with the'use 

20 


of the property and not on title 
thereto, It is immaterial that the 
wife did not have title, and defend¬ 
ant is estopped to assert that fact— 
Rogers v. Burglass, La.App., 171 So. 
106. 

7a La.—Vogt V. Jannarelll, App., 
198 So. 421, transferred, see 196 
So. 346, 195 La. 277. 

71. Besdssioii 

Under statute providing that every 
married person may acquire, hold, 
enjoy, and dispose of property and 
sue and be sued as if unmarried, a 
complaint, in an action for rescis¬ 
sion of a sale of land, alleging that 
plaintiff is married, but pleading as 
a conclusion of law that he owned 
the land in his own right, is not 
subject to demurrer because his wife 
was not made a party.—Stevens v. 
Sweitzer, 201 P. 764, 117 Wash. 420. 

72. Tex,—^Holloway v. Shuttles, Cl 
S.W. 298, 21 Tex.Civ.App. 188. 

81 O.J. p 150 note 68. 

73b Tex.7T-Zieger v. Woodson, Civ, 
App., ^02 168. 

74L Idahc&'^MoShaiae* V. QuUUn, 277 
P. 554, 47 Idaho 542. 
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§ 542. -Liability to Suit 

a. Necessary parties 

b. Proper parties 

a. Necessary Parties 

In general, an action to recover on a community Ila- 
t)illty is properly brought against the husband alone, 
and the wife Is not a necessary party. She may be a 
necessary party in actions to enforce a Joint liability, or 
her individual liability, or concerning her separate estate. 

An action to recover a community debt is proper¬ 
ly brought against the husband alone,75 and the 
wife is generally not a necessary party,76 even 
though she has been abandoned by the husband.77 
The husband is a necessary party to an action 
against the community,76 since he is the head and 
master of the conimunity,79 and has the right to 
manage and control community property ;50 and 
such an action may not be brought against the wife 


alone.*^ 

In some jurisdictions the wife is not a necessary 
party to an action against the husband affecting 
community real property,*^ such as an action to 
try title to,55 affect an interest in,5^ or foreclose a 
mortgage or other lien on,55 community real prop¬ 
erty; but in at least one jurisdiction actions seek¬ 
ing to charge community real property must be 
brought against both husband and wife,5® and both 
are necessary parties to an action to foreclose a 
mortgage,57 assessment lien,55 or any lien on the 
community real property which by statute must be 
brought against the owners of the property.55 

Under a statute providing that family expenses 
are chargeable against the property of both the 
husband and wife, or either of them, and that they 
may be sued jointly or separately, the wife alone 
may be sued for such expenses.50 


75. La.—Smithson v. Jones, 130 So. 
$28. 14 La.App. 700—U. S. Fidelity 
& Guaranty Co. v. Moore. 119 So. 
886, 9 La.App. 429. 

Tex.—Alston v. Greene. Clv.App.. 43 
S.W.2d 478. 

31 C.J. p 152 note 9. 

Oarnishment for husband’s debts of 
community property standing In 
wife's name see Garnishment § 79. 
Wife as party defendant in suit af¬ 
fecting homestead see Homesteads 
SS 117. 151, 231. 

Husband is deemed sole owner of 

<!ommunlty property for purposes of 
•defending action Involving it.—Jones 
V. Edwards, 245 P. 292, 49 Nev. 299. 
Va Ariz.—Bristol v. Moser, 99 P.3d 
706, 55 Arlz. 185—First Nat Bank 

V. Reeves, 234 P. 556, 27 Ariz. 508. 
La.—Mathews v. D’Asaro, 126 So. 

246, 14 La.App. 328. 

Tex.—Starr v. Schoellkopf fio., 113 S. 

W. 2d 1227, 131 Tex. 263, affirming 
Schoellkopf Co. v. Starr, Civ.App., 
88 S.W.2d 564—Chumchal v. Moore, 
Clv.App., 43 S.W.2d 956, error dis¬ 
missed. 

Heason for mle 

“As to her community interest, the 
wife is in privity with her husband, 
who, in actions involving the prop¬ 
erty, fully represents both their in¬ 
terests.”—Secondo v. Superior Court 
In and for Monterey County, 286 P. 
1089, 1090, 105 Cal.App. 179. 

Suit on note for oommnnlty debt | 

(1) The wife is not a necessary 
party to a suit on a note given for 
a. community debt.—Chandler v. 
Young, Tex.Clv.App., 216 S.W. 484. 

(2) The court was not reaulred, by 
a statute providing that, when a 
complete determination of the con¬ 
troversy cannot be had without the 
presence of other parties, the court 
must order them to be Inrought in, 
to maiie the wife a party to an ac¬ 


tion against the husband on a note, 
where board hill due her, which was 
community property, had been ap¬ 
plied as payment thereon.—Jones v. 
Edwards, 245 P. 292, 49 Nev. 299. 

77. Tex .—Hall v. Aloco Oil Co., Civ. 
App., 164 S.W.2d 861. 

78; Idaho.—^Flrst Nat Bank v. Sam¬ 
uels, 27 P.2d 959, 53 Idaho 780. 
La.—Smith v. Brock, App., 200 So. 
842. 

Torfc liability 

(1) In tort action against spouses 
as marital community, liability, If 
any, would be community obligation; 
therefore, husband was necessary 
party defendant—^Dolan v. Bald¬ 
ridge, 4 P.2d 871, 166 Wash. 69. 

(2) Husband must be made de¬ 
fendant in action involving commu¬ 
nity liability from harboring vicious 
dog, since liability of husband and 
wife is a community one.—^Reneau 
V. Brown, 158 So. 406, 9 La.App. 375. 
Sait for caaoellatioiL of deed 

A husband, as head and master of 
spouses’ community of aoQuets and 
gains, was “necessary party” to suit 
for cancellation of recorded notarial 
deed, conveying realty to wife alone 
without declaring that it was to be 
her separate property, on ground 
that it was simulated conveyance 
without consideration.—^Anderson v. 
Edmondson, La.App., 8 So. 2d 131. 

78- La.—^Anderson v. Edmondson, 
supra—Smith v. Brock, App., 200 
So. 342. 

80; N.M.—^Levy v. Kalablch, 295 P. 
296, 35 N.M. 283. 

81. La.—^Anderson v. Edmondson, 
App., 8 So.2d 131. 

Bnsband may not ddegate right 
to defend actions Involving oj relat¬ 
ing to community property.—Smith 
V. Brock, Iia.App., 200 So, 342. 
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82. Tex.—^Lewright v. Reese, Civ. 
App., 223 S.W. 270. 

Heformatioa of deed 

Grantor's wife was held not indis¬ 
pensable party to suit for reforma¬ 
tion of deed where it did not appear 
that she had any separate estate in 
the land, and, even it she did, it 
wcAld be unaffected by the judg¬ 
ment.—Henenberg v. Winn, TexCiv. 
App., I S.W.2d 432, error refused. 

83. Tex—Willard v. PhUlips, App., 
43 S.W.2d 170. 

31 aj. p 163 note 12. 

8d. Tex—Cooley v. Miller, Civ.App., 
228 S.W. 1085. 

85. N.M.—Levy v. Kalablch, 295 P. 
296, 35 N.M. 282. 

Tex—Curtis v. Speck, Civ.App., 130 
S.W.2d 348, error refused—Willard 
V. Phillips, Civ. App., 43 S.W.2d 
170—Wroten v. Davis, Clv-App., 
26IVS.W. 331. 

31 C.J. p 152 note 14. 

86. Wash.—^Douthitt v. MacCulsky, 
40 P. 186, 11 Wash- 601. 

31 C.J. p 153 note 15. 

Husband and wife as necessary pax- 
ties to foreclosure of mechanic's 
lien on community property see the 
C.J.S. title Mechanic's Liens § 284, 
also 40 C.J. p 898 notes 94—97. 

87. Wash.—^Dane v. Daniel, 63 P. 
268, 23 Wash. 379. distinguishing 
Brsrant v- Stetson & Post Mill Co., 
43 P. 931, 13 Wash. 692, Curry v. 
Catlin, 87 P. 678, 39 P. 101, 9 Wash. 
495 and Calhoun v. Leary, 32 P. 
1070, 6 Wash. 17. 

sa Wash.—^McNair v. Ingehrigtsen, 
78 P. 789, 36 Wash. 186—^Seattle v. 
Baxter, 55 P. 330, 30 Wash. 714. 

88. Wash.—^French v. Taylor, 104 P. 
125, 54 Wash. 634. 

98. Wash.—Russell v. Qraumann, 83 
P. 998, 40 Wash. 667, 5 AnmCks 
830. 
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Joint liability. Where the spouses are jointly li¬ 
able, the action should be against both,®^ How¬ 
ever, a wife is not a necessary party to an action on 
a contract executed by herself and husband, where 
it does not appear that it was made for the benefit 
of, or that the money to be furnished thereunder 
was, her separate property nor is a wife, who, 
with her husband, w’as named as a grantor or gran¬ 
tee of property in a conveyance or contract, a nec¬ 
essary party in an action based on the transac¬ 
tion.® ^ Moreover, where, although husband and 
wife are jointly liable, the husband is also severally 
liable, suit may be maintained against him alone.®^ 

Wife^s individual liability; separate estate. The 
wife is a necessary party defendant in an action on 
a contract binding her separate property,®5 or 
where the action concerns property in which she 
claims the entire legal interest;®® but, while under 
or without reference to statute expressly so provid¬ 
ing husband and wife must be sued jointly for all 
expenses incurred by her for the benefit of her sep¬ 
arate property,®^ it has been held that notwith¬ 
standing the statute the wife is not a necessary or 


proper party defendant when there is no prayer to 
subject her separate property to the payment of 
the debt.®® Moreover, it has been held that a wife 
could be sued without joinder of her husband 
where the action related to her separate property 
in which the husband had no interest,®® or was 
based on an individual obligation of the wife and 
for which she and her separate property alone are 
liable and where he is joined, he is a nominal 
defendant without liability to pay any judgment 
rendered.® However, in an action against the wife 
to recover an antenuptial debt, the husband must 
be joined.® 

It has been held, under or without reference to 
a statute so providing, that the husband must be 
joined in suits for separate debts and demands 
against the wife;^ but, the failure to join the hus¬ 
band does not render the suit void, but merely ren¬ 
ders the judgment voidable.® However, the stat¬ 
ute does not contemplate the joinder of the hus¬ 
band when he is incapacitated, by insanity or oth¬ 
erwise, to defend the suit in behalf of the wife.® 

For wife^s torts. In a jurisdiction where the 


91. CaL—Silva v. Holland, 16 P. 385, 
74 CaL 630. 

92. Tex.—Burke v. Purifoy, 60 S.W. 
1080. 21 Tex.Civ.App. 202. 

AetloA on notes 

Wife was held not necessary party 
to suit on vendor’s lien notes exe¬ 
cuted by her and her husband, where 
it did not appear that debt, for which 
notes were given, was for neces¬ 
saries, or that it was connected with 
her separate estate, and no issue of 
homestead was in case, the presump¬ 
tion being that the lien note repre¬ 
sented simply a community debt.— 
Ruby V. Davis, Tex.Clv.App., 277 S. 
W. 430. I 

93^ Iia.—^Mathews v. D’Asaro, 126 
So. 246. 14 La.App. 328. 

Prior to statute alfeoting wife’s Iil- 
texest 

Where grantor acquired title to 
land before effective date of statute 
providing that the husband and wife 
have present, existing and equal in¬ 
terests in community property, gran¬ 
tor’s wife was not a “necessary par¬ 
ty defendant” in remote grantee’s 
suit agamst grantor to quiet title to 
land, notwithstanding that wife was 
named as a grantor in deed to gran¬ 
tee’s predecessor.—Spanfelner v. 
Meyer, 124 P.2d 862, 61 Cal.App.2d 
>890. 

94. Tex.—^Payne v. Bentley, 21 Tex. 
462. 

95. Tex.—^BCilbum T. Walker, 11 
Tex. 329. 

Porsolosurs of wife’s equity of re. 
desuptloa 

Wife, from whose separate estate 


part of consideration for land deeded 
to her husband was paid, was not 
necessary party defendant in suit on 
vendor’s lien notes assumed by him, 
in order effectually to foreclose lien, 
but should have been made a defend¬ 
ant to foreclose her equity of re¬ 
demption or adjudicate any of her 
rights.—Phillips v. Wilson, Tex.Civ. 
App., 280 S.W. 228. 

9a Cal.—De Uprey v. De Uprey, 27 
CaL 329, 87 Am.D. 81, 

97. Tex,—^Booth v. Cotton, 13 Tex. 
369—Lemons v. Biddy, Civ,App., 
149 S.W. 1065. 

9a Tex.—Oolonna v. Hruger, Civ. 
App., 246 S.W. 707. 

99. Tor failure to deliver title 
In purchaser’s action for double 
amount deposited under land con¬ 
tract because of vendor’s failure to 
deliver merchantable title, vendor’s 
husband was not “necessary party,’* 
notwithstanding purchaser’s allega¬ 
tion that title examiners demanded | 
that any possible Interest of husband 
be divested, where husband in fact 
had no Interest in property.—^Rich¬ 
ardson V. Charles Klrsch & Co., App., 
189 So. 146, transferred, see 187 So. 
1, 191 La. 991, transferred, see, App., 
179 So. 631, and rehearing denied 
189 So. 621. 

1. Promissory note 
Aris.—^Richards v. Wamekros, 131 P. 
164, 14 Ariz. 488. 

a Ariz.—Richards v. Wamekros, 
supra. 
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a Cal.—^Keller v. Hicks, 22 Cal. 467, 
83 Am.D. 78. 

Tex,—^Nash v. George, 6 Tex. 234. 

4. Tex.—Twin City Lumber & Shin¬ 
gle Co. V. Williams, Civ.App., 110 
S.W.2d 696—^Brecheen v. State, Civ. 
App., 89 S.W.2d 269—Lopez v. Mex- 
ico-Texas Petroline & Asphalt Co., 
Civ.App., 281 S.W. 326—^Miller v. 
Skanes, Civ.App., 263 S.W. 314. 

Fartitlou suit 

Tex.—Parker v. Scobee, Civ.App., 86 
S.W.2d 303. 

30 O.J. p 984 note 80. 

Ifsgligsut perfonuaiios of contract 
The husband must be joined in ac¬ 
tion agrainst a married woman for 
negligent .performance of her con¬ 
tract with the tenant of her separate 
property for repairs thereof, where¬ 
by the tenant’s goods were injured.— 
Whitney Hardware Co. v. McMahan, 
Civ.App., 231 S.W. 1117, certified 
questions answered 231 S.W. 694, 111 
Tex. 242. 

5. Merely matter of procedure 

“The wife’s legal capacity to be 
sued is the same whether her hus¬ 
band be joined in the suit or not. 
So, too, is her liability on the claim 
asserted against her. The statutory 
requirement that her husband be 
joined with her in the suit goes 
merely to the matter of procedure 
for the establishment and enforce¬ 
ment of her liability.”—City of Dal¬ 
las V. Morris, 36 S.W.2d 702, 703, 120 
Tex. 181. 

a Tex.—Lee v. Hall Music Co,, 35 
S.W.2d 685, 119 Tex. 647, revers¬ 
ing, Civ.App., 1 S.W.3d 983. 
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husband is responsible for the wife^s torts, as con¬ 
sidered supra §§ 523, 528, he is a necessary party 
in a tort action against her and his liability may 
even be enforced by suit against him without join¬ 
der of the wife.® 

b. Proper Parties 

The wife Is generally held not a proper party In a 
suit concerning the property or liability of the community; 
but she Is a proper party where the property involved Is 
or is claimed to be her separate property, or where she 
and her husband are jointly liable. 

It is generally held that the wife is not a proper 
party defendant in suits affecting community prop¬ 
erty® or relating to rights and liabilities growing 
out of dealings in connection therewith and, 
more specifically, it is held that a suit to recover 
a community debt must be brought against the hus¬ 
band alone, the wife not being a proper party.^i 
However, in at least one jurisdiction it has been 
held that the wife is a proper party defendant 
where it is sought to enforce a liability of,^® or 
to recover judgment against,^® the community. Un¬ 
der the latter rule, plaintiff may make the wife a 
party defendant for the purpose of having a ju¬ 
dicial and conclusive determination that the debt or 
obligation sued on is a community obligation 
and she may be made a party defendant in a suit on 
a note executed by the husband alone,for the 
purpose of having it determined whether the judg¬ 
ment recovered can be executed as one for a com- 
mimity debt.^® 

Even where the wife is not a proper party to an 


action concerning the community, she has been held 
to be a proper party where it is claimed that her 
separate property is involved,17 or where it is al¬ 
leged in the alternative that the property involved 
is either the wife*s paraphernal property or belongs 
to the community;!® and she has also been held to 
be a proper party in an action concerning property 
held by her in trust for the community,!® 

/oint liability. Where both the husband and wife 
entered into the agreement on which the suit is 
based the wife is a proper party.^® Thus the wife 
may be jointly sued with the husband on a note 
executed by them jointly®! for the benefit of her 
separate property;®® and in a suit to foreclose a 
mortgage on community property executed jointly 
by husband and wife, the wife is a proper party 
defendant.®® However, the wife is not a proper 
party in an action for breach of a contract relat¬ 
ing to the community property, where she executed 
such contract as the agent of the husband.®^ 

§ 543. -Rights of Action between Spouses 

a. Wife’s rights of action 

b. Husband’s rights of action 

a. Wife’s Bights of Action 

Except where, by statute, the wife is limited to speci¬ 
fied causes against her husband, she may bring various 
actions against him for the protection or recovery of 
her separate property; but she may not sue him for torts 
or for breach of the marital contract. 

A wife possessing capacity or authority to sue or 
to be sued alone where the action is between her- 


7. Cal.—^Horsburgli v. Murasky, 147 
P. 147, 169 CaL 600. 

Action for slander 
Tex.—McQueen v. Fulsrham, S? Tex. 
463. 

8. Tex.—Campbell v. Johnson, Civ. 
App., 284 S,W. 261, affirmed. Com. 
App., 290 S.W. 626. 

9. Nev.—^Laws v. Poss, 194 P. 46'5, 
44 Nev. 406. 

10. Cal.—Robinson v. Godfrey, 248 
P. 268, 78 Cal.App. 284. 

Tex.—Kelly v. Roselle, Civ.App., 294 
S.W. 699. 

31 C.J. p 152 note 1. 

Ill Tex.—Walllngr v. Hannl^, 11 S. 

W. 647, 73 Tex. 680. 

31 C.J. p 152 note 2. 

However, in suit on a purchase 
note and to foreclose vendor's lien, 
purchaser's wife was held a proper 
party; hence plea of misjoinder was 
properly overruled.—Chumchal v. 
Moore, Tex.Civ.App., 43 S.W.2d 966, 
error dismissed. 

18. U.S.—^National Surety Co. v. 
Blumauer, Wash., 247 T*. 937, 160 
C.<XA. 137. 


Wash.—Gelssler v. Geissler, 164 P. 
746, 96 Wash, 160, remittitur mod¬ 
ified on other srrounds 166 P. 1119, 
96 Wash. 150. 

13. Wash.—^Hendrickson v. Smith, 
189 P. 560, 111 Wash. 82. 

Xdabillty for tort of husband 
Community being- liable for tort of 
husband in fraudiUently securing 
money^ for corporation in which he 
was interested, it was error to dis¬ 
miss wife as party defendant in suit 
to recover money.—^Blouen v. Quim- 
pere Canning Co., 247 P. 940, 139 
Wash. 436. 

14. Wash.—^Allen v. Chambers, 61 P. 
478, 18 Wash. 341—^McDonough v. 
Craig, 38 P. 1034, 10 Wash. 239, 
overruling Commercial Bank v. 
Scott, 33 P. 329, 6 Wash. 499, dis¬ 
senting opinion 84 P. 434, 6 Wash. 
499. 

IB. Wash.—Clark v. Bltinge, 69 P. 
736, 29 Wash. 215. 

Contra Commercial Bank v. Scott, 
83 P. 829, 6 Wash. 499, dissenting 
opinion *34 P. 484, 6 Wash. 499. 

161 Wash.—Clark v. Bltlnge, 69 P. 
736, 29 Wash. 215. 
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17. Tex.—Moore v. Pollett, Civ.App., 
11 S.W.2d 662, error dismissed. 

31 C.J. p 162 note 3. 

18. For injuries inflicted by dog 
Husband and wife were held prop¬ 
erly joined as defendants in action 
for injuries inflicted by dog, where 
petition alleged in alternative that 
dog was wife’s paraphernal property 
OP belonged to community.—Wells v. 
Davidson, La.App., 149 So. 246. 

19. Aotlou for breach of contract to 
sell 

Wife holding community property 
in trust was held proper party to 
suit, aided by attachment, for breach 
of husband's contract to sell land.— 
Spencer v. Davis, Tex.Civ.App., 298 
S.W. 448. 

20. Ariz.—Reid v. Topper, 239 P. 
397, 32 Ariz. 381. 

21. Tex.—^Linn v. Willis, 1 Tex.Un- 
rep.Cas. 158. 

82. Tex.—Smotridge v. Lovell, 36 
Tex. 58. 

23. Cal—Anthony v. Nye, 30 Cal 
401. 

2A Cal—La Rosa v. Glaze, 68 P.2d 
1181, 18 CalApp.2d 354. 
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self and her husband, as considered supra § 540 b, 
may enforce against the husband such legal or eq¬ 
uitable causes of action as she may have.^® Ex¬ 
cept where the wife is limited by statute to the 
causes specified therein, as appears below, she may 
sue her husband when it is necessary for the pro¬ 
tection of her property rights,26 as to recover pos¬ 
session of her separate property,^^ or to quiet ti¬ 
tle thereto,26 or to protect it against waste or dam¬ 
age threatened by the wrongful acts or declared 
intention of the husband.2S Also she may sue the 
husband for a conversion of money belonging to 
her separate estate but she may not sue him 
for a conversion of community money by expend¬ 
ing it for his own use,6i nor for an accounting as 
to community property.22 The wife may sue the 
husband for a debt owing by him and constituting 
her separate property,23 and in such an action she 
may pursue such remedial rights,^^ and only such,25 
as belong to other creditors. A married woman as 
lawful guardian of an infant may maintain an ac¬ 
tion against her husband in her fiduciary capacity 
for money loaned him and belonging to the ward’s 
estate.26 Where the separate properties -of hus¬ 
band and wife have been mingled together and 
managed tmder an arrangement which, if not tech¬ 


nically, is essentially a partnership, she cannot sue 
him in an action at law for money had and receiv- 
ed.27 

Breach of marital contract; torts. In the ab¬ 
sence of a suit or prayer for divorce, the wife has 
no cause of action against the husband for viola¬ 
tions of his marital obligations, such as cruel treat¬ 
ment or failure to provide support ;22 and a tort 
inflicted by the husband on the wife gives her no 
right of action against him.22 

Husband as proper party defendant. In an ac¬ 
tion by a deserted wife against her husband’s fa¬ 
ther to negate a cloud on the title of the community 
property, the husband, who was claimed to be a 
partner with his father in the property, was prop¬ 
erly joined as defendant in his capacity as suck 
partner.^® 

Statute permitting action for specified ca/uses. In 
a jurisdiction having a statute to that effect, the 
wife cannot maintain an action against her husband 
during their marriage except for the causes and 
under the conditions specified in the statute.^^ Un¬ 
der the statute the wife may sue her husband to- 
regain the administration of her paraphernal prop¬ 
erty intrusted to the husband,^2 2 x 16 , for restitution 


N.M.—C2havez v. McKnig-ht, 1 N. 
M. 147. 

31 C.J. p 151 note 74. 

26. Tez.—Gonzales v. Gonzales, 300 
S.W. 20, 117 Tex. 183—^Vercelli v. 
Provenzano, f^iv.App., '2Z S.W.2d 
316. 

Action lor judicial separation of 
property see infra S 554. 

27. Cal.—McDuir v. McDuff, 187 P. 
37, 45 OaLApp. 63. 

Appointmant of zeoeiTsr pending 

snolt suit is within the power of the 
court—Shaw v. Shaw, 111 S.W. 223, 
50 Tez.Clv.App. 363. 

2 a Tez.—^Borton v. Borton, Civ. 

App.. 190 S.W. 192. 

Bepayment of mortgage amount as 
eonditioai 

Wife owning property could have 
title Quieted as against husband 
without repaying amount of mort¬ 
gages which husband voluntarily 
satisfied.—Tllden v. Tllden, 254 P. 
310, 81 CahApp. 535. 

29 !. Tex.—^Borton v. Borton, Civ. 

App., 190 S.W. 192. 

3a Tez.—Helntz v. Heintt 120 S. 

W. 941, 56 Tez.Civ.App. 403. 

31. Tex.—^Irwin v, Irwin, Civ. App., 
110 S.W. 1011. 

However, it has been held that 
when a husband is proved untrue tq 
the trust confided to him' by the laws 
of the state in the management of 
the commmilty propetiy, and Is 
lessly defrauding his lawful ^ife of 


her means of support and lavishing 
her property on the companion of his 
lust, the outraged wife should have 
the courts thrown open for her pro¬ 
tection; and where defendant hus¬ 
band without just cause abandoned 
plaintiff wife and infant child, taking 
with him not only the money belong¬ 
ing to the community estate, but 
property belonging to the wife, suit 
was authorized not only for separate 
property, but for interest in commu¬ 
nity estate.—Coss v. Ooss, Tex.Civ. 
App., 207 S.W, 127. 

32. Wash.—^Daniel v. Daniel, 181 P. 

215, 106 Waah. 659. 

Accounting after dissolution of com¬ 
munity see infra § 684. ^ 

33i Cal.—Wilson v, Wilson, ’36 Cal. 

447, 95 Am.D. 194. 

Tex.—^Holland v. Riggs, 116 S.W. 167, 
€3 Tez.Civ.App. 367. 

Aotion. to recover loaiL 
In view of statutes providing that 
a married woman may sue and be 
sued as If unmarried, that, if either 
husband or wife obtains possession 
of property belonging to the other, 
the owner may maintain action 
therefor, and that where, in manage¬ 
ment and control of community 
property, a husband borrows money 
from Jhls wife belonging to her sep¬ 
arate estate, he and the community 
are Uabde thenefor, where a husband 
borrows money from separate funds 
oW the wife, el^er fbr his own bene^ 
fit or for the ben^^-of the commuhi- 

24 ^ 


ty, she may maintain an action, 
against him to recover the amount 
loaned.—IMattlnson v. Mattinson, 222; 
P. 620, 128 Wash. 328. 

34. Tex.—^Ryan v. Ryan, 61 Tex. 
473. 

35. Tex.—^Holloway v. Shuttles, 61 
S.W. 293, 21 Tex.Civ.App. 188. 

36. Tex.—Wright v. Wright, Civ. 
App., 16-5 S.W. 1015. 

37. XJ.S.—^Valensin v. YaJensin, C.C.. 
CaX, 28 P. 699. 

3a Tex.—Oonzales v. Gonzales, 800* 
S.W. 20, 117 Tex. 183—Gowln v. 
Gowln, Com.App., 292 S.W. 211, 
affirming, Civ.App., 264 S.W. 629. 

39. Tex.—^Nickerson v. Nickerson, 65 
Tex. 281—Go win v. Gowin, Com. 
App., 292 S.W. 211, affirming. Civ. 
App., 264 S.W. 529. 

After amuOmeiLt 

Wife, whose husband had obtained 
an annulment of their marriage, 
could not recover for a tort allegedly 
committed against her by her hus¬ 
band during the existence of the 
marriage.—^Lunt v. Lunt, Tex.Clv. 
App., 121 S.W.2d 445, error dis¬ 
missed. 

4a Tex.—^Turman v. Turman, Civ. 

App., 62 S.W.2d 615. 

41. La.—Ylguerie v. Vi^erie, 63 
So. 89, 138 La. 406—^Palmer v. Ed¬ 
wards, App., 156 So. 781, denying 
rehearing 155 Spi 483.. 

4flL La.-—Carter t. Third • X>ist. 
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of her paraphernal property.^3 A wife cannot sue 
her husband for damages growing out of a tort/^ 
or to recover a debt;^5 nor can she bring an ac¬ 
tions against the husband for an accounting of the 
community property.^® The rights of action grant¬ 
ed by the statute are independent of the wife’s 
right to sue for separation of property where her 
separate estate is endangered by her husband’s mis¬ 
management or his financial difficulties and such 
actions may be maintained without seeking dissolu¬ 
tion of the community or separation of property.^® 

It has been held that where the husband by im¬ 
proper proceedings seeks to oust his wife from 
possession of property, she may institute proceed¬ 
ings to enforce her right to be maintained in pos¬ 
session until proper proceedings are brought.49 

b. Husband’s Eights of Action 

A husband may sue his wife for the protection of 
hla property rights and to recover property for the com¬ 
munity, although In at least one Jurisdiction it has been 
field that he cannot sue her except for causes authorized 
by law. 


A husband may sue his wife when it is neces¬ 
sary for the protection of his property rights.®® 
Thus, he may maintain a suit against his wife to 
establish or settle his property rights.®^ A husband 
can also sue his wife to recover money paid to her 
pursuant to a void contract.®^ Since the husband 
has the right to the control and disposition of com¬ 
munity property, as considered supra § 506, and the 
rents and profits of community property belong to 
the community, as considered supra § 478, where 
the wife has collected rents or profits from com¬ 
munity property the husband may maintain an ac¬ 
tion agamst her for money had and received.®® 

The husband cannot sue his wife except for caus¬ 
es authorized by law,®^ as long as the community 
remains undissolved, the husband has no right to 
sue his wife on a claim that is based only on his 
interest in the matrimonial community,®® except in 
a suit which seeks or which may accomplish a dis¬ 
solution of the community;®® and it is immaterial 
whether he asserts the claim by a direct action or 
by way of a reconventional demand in a suit 


Homestead Asa'n, 197 So. 230, 19S 
La. 555. 

l^WLCtiOXL 

A married woman, to resume pos¬ 
session of paraphernal property and 
to acquire and protect such posses¬ 
sion, may, if necessary, bring suit 
against her husband, independently 
of any suit for separation of prop¬ 
erty, or from bed and board, or for 
divorce, and may invoke the writ of 
Injunction against her husband the 
same as against any other litigant— 
Wilkinson v. Wilkinson, 84 So. 794, 
147 La. 315. 

43. La.—Carter v. Third Dlst 

Homestead Ass*n, 197 So. 230, 195 
La. 635, overruling Viguerie v. 
Viguerie, 68 So. 89, 133 La. 406. 

•31 C.J. p 161 note 86. 

7ort aotion aoonUng before marzlage 
Personal injury suit instituted by 
guest against automobile host could 
not be maintained after host’s mar¬ 
riage of guest, even if claim became 
paraphernal property thereby, since 
Code allowed suit against husband 
only for restitution of wife^s para¬ 
phernal property and husband, if 
wife recovered, could not be said to 
have received anything to restora— 
Palmer v. Edwards, LeuApp., 156 So. 
781, denying rehearing 155 So. 483. 
44 La.—^Harvey v. New Amsterdam 
Casualty Co., App., 6 So.2d 774. 
Statute malriBg dauages separate 
property 

Provision of Code relative to com¬ 
munity property that damages re-> 
suiting from personal injuries to 
wife shall remeOn her separate prop¬ 
erty were intended to glye w^e riidit 


to claim recovery alone for damages 
as against third parties, but not as 
against husband.—^Palmer v. Ed¬ 
wards. La.App., 156 So. 781, denying 
rehearing 155 So. 483. 

45. La.—Stams v. Starns, 146 So. 

165, 176 La. 610. 

31 C.J. p 151 note 84. 

However, it hae been held that the 
use of the paraphernal funds of the 
wife by the husband for the benefit 
of the community creates a debt on 
his part, which she may sue him for 
at any time without asking for a dis¬ 
solution of the community.—Jenkins 
V. Maier, 42 So. 722, 118 La. 130. 

46L La.—^Falconer v. Falconer, 120 
So. 19, 167 La. 595. 

‘ Profits of separate property admin¬ 
istered by husband 
Where a statute provides that 
where the paraphernal property of 
the wife is administered by the hus¬ 
band, or by him and the wife indif¬ 
ferently, the fruits and profits be¬ 
long to the community, the wife 
could have no personal action 
against husband for accounting of 
revenues of her separate property 
while under husband’s administra¬ 
tion.—^Falconer v. Falconer, supra. 
47- lia.—Carter v. Third Eist. 
Homestead A^is’n, 197 So. '230, 195 
La. 565. 

48; La.—Carter v. Third Dist. 
Homestead Ass'n, 197 So. 230, 195 
La. 556. 

48. Husband bringing possessory 
aotion 

Where wife has been for more 
than a year in actual possession of 

25 


property claimed to be community, 
but which the husband claims as his 
separate property, she is entitled to 
be maintained in her possession as 
against writ of possession which is 
not the proper proceeding, husband’s 
remedy being to bring a petitory ao¬ 
tion.—Baptiste V. Southall, 100 So. 
674, 1'56 La. 442. 

5a Tex.—GU>nzales v. Gon 2 sales, 300 
S.W. 20. 117 Tex. 183—Vercelli v. 
Provenzano. CivA.pp., 28 S.W.2d 
316. 

51. Tex.—Helly v. Gross, ClvA.pp., 

4 S.W.2d 296, error refused. 

81 C.J. p 161 note 89. 

SSL Ckmtxaot for nursing services 
A contract whereby the husband 
would pay the wife for nursing serv¬ 
ices rendered to him is void as 
against public policy, and without 
consideration, since she was bound to 
render such services as Incidental 
to her marital status, and the bus- 
band can recover money paid to the 
wife imder such contract.—^Brooks v. 
Brooks, 119 P.2d 970, 48 CaLApp.2d 
847. 

53; CaL—Salveter v. Salveter, 26 P. 
2d 886, 135 Cal.App. 238. 

54 La.—^Harvey v. Ihigler, 168 So. 
81, 184 La. 858. 

55. La.—Carter v. Third Dish 

Homestead Ass*n, 197 So. 280, 195 
La. 555—^Falconer v. Falconer, 120 
So. 19. 167 La. 695—Smith v. Red¬ 
dick, 8 So. 539, 42 LaJ^n. 1055. 

54 La.—Carter v. Third Dist 

Homestead Ass’n, 197 So. 230, 196 
La. 655. 
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brought by the wife for the restitution of her sep¬ 
arate property.57 However, it has been intimated 
that even though the community has not been dis¬ 
solved, the husband may maintain a suit against 
the wife where the denial of the right to sue would 
result in a miscarriage of justice.^S Thus, it has 
been held that the husband can maintain such suit 
against the wife where he and his wife had sepa¬ 
rated and she had entered into a bigamous marriage 
with another and it has also been held that the 
husband may sue his wife as executrix for a debt 
due him by the testator.®® 

Torts, A tort inflicted by the wife on the hus¬ 
band gives him no right of action against her.®i 

§ 544. -Intervention 

The wife may Intervene In an action affecting her 
separate property; but she may not, except In special 
circumstances, Intervene In an action concerning com¬ 
munity property. 

The right of a married woman to become by in¬ 
tervention a party to a suit affecting her separate 
property has been recognized.®^ However, while 
it has been held that a wife may intervene in a 
suit against her husband involving community prop¬ 
erty if no exception is urged against her plea,®® the 
wife should not be allowed to intervene in an action 
by the husband respecting community property, un¬ 
less there are circumstances which authorize her 
to control the community property, such as an aban¬ 
donment of her by him in such manner as to de¬ 
volve on her the necessity of taking charge of the 


property, or unless part of the property involved is 
her separate property.®^ It has been held that in 
an action against the husband, the wife may inter¬ 
vene for the purpose of having it adjudged, in case 
judgment is rendered against defendant, that the 
debt is not a community debt, and that it shall not 
be satisfied out of the community property.®® 

§ 545. Limitation of Actions 

Actions relating to community property must be 
I brought within the time prescribed by statutes speclficai- 
iy applicable to auch actions. 

Actions relating to community property must be 
brought within the time prescribed by statutes 
which are specifically applicable to such actions.®® 
Under a statute requiring that actions to avoid in¬ 
struments conveying community property be 
brought within a prescribed time after their filing 
for record, such filing is essential to the running 
of the statute.®^ A statute limiting the time within 
which the husband may commence an action to show 
the community character of property previously 
conveyed by the wife is intended solely for the pro¬ 
tection of innocent purchasers for value, and is 
applicable only to an action against such a purchas¬ 
er.®® The statute does not apply to a case where a 
married woman has simply purported to mortgage 
property as security for a debt, the word ''con¬ 
veyed” being used in the statute in its ordinary 
sense of a transfer of title.®® 

A statute extending the limitation of a husband’s 
right to recover community property previously 


57. Plea for abeyanoe pendiiLff di¬ 
vorce BOtt 

In wife's action for restitution of 
her paraphernal property consisting 
of building and loan association's 
stock, which was brought after any 
interest of husband in the stock was 
foreclosed because of his failure to 
assert right within time authorized 
by statute, husband's plea, that suit 
should be held in abeyance pending 
determination of Issues in husband’s 
pending divorce suit wherein hus¬ 
band was urging that the stock was 
community property and wherein 
husband had obtained injunction 
temporarily restraining wife from 
disposing of community property, 
was properly overruled.—Carter v. 
Third Dist. Homestead Ass'n, supra. 
55. lA.—^Blramer v. Freeman, 8 So. 

8d 609, 198 La. 244. 

65. Suit to xaoovev jewelzy and cash 

A suit by husband against wife to 
recover jewelry aitd cash alleged to 
have been wrongfully taken from 
husband was not subject to excep¬ 
tion on ground thaf, suit between 
spouses during existent of marriage 
was contrary to public policy, where 


spouses were separated, and wife en¬ 
tered into bigamous marriage with 
I another.—^Kramer v. Freeman, 3 So. 
2d 609, 198 La. 244. 

55* La.—^Alexander v. Alexander, 12 
La.Ann, 588. 

61. Battery 

CaL—^Peters v. Peters, 103 P. 219, 
156 Cal. 82, 23 L.R.A,N.S., 699. 
G2. Tex.—Michael v. Babe, Civ.App., 
109 S.W. 939. 

31 C.J. p 152 note 33. 

63. Tex.—^Mlms v. Hunken, Civ. 
App., 262 S.W. 980, error dis¬ 
missed, National Compress Co. v. 
Hamlin, 269 B.'W. 1024, 114 Tex. 
375. 

64. Tex.—Michael v. Babe, Civ.App., 
109 S.W. 939. 

81 O.J. p 168 note 37, p 162 note 38. 

€6. Wash.—Gund v. Parke, 46 P. 
408, 16 Wash. 893. 

06. La.—Carter v. Third Dist. 

Homestead Ass'n, 197 So. 230, 196 
La. 555. 

Aotions barred 

(1) Under a statute authorizing a 
husbaaid to assert a community in¬ 

26 


terest in property held by his wife, 
provided the action should be com¬ 
menced within a specified time aft¬ 
er the effective date of such statute, 
an action brought after such speci¬ 
fied time is barred.—Carter v. Third 
Dist. Homestead Ass'n, supra. 

(2) Under a statute requiring that 
actions to avoid instruments affect¬ 
ing community property be brought, 
within a specified time after the fil¬ 
ing of such instrument for record or 
the effective date of the statute, an 
action brought after such time is 
barred.—Spreng v. Spreng, 6 P.2d 
104, 119 OaLApp. 1'66. 

67. Cal.—WaJdeck v. Hedden, 265 P. 

340, 89 CaLApp. 485. 

BUiag of oomplalnt aad Us pezu 
deals in an action for the specific per¬ 
formance of a husband's contract to 
convey community property does not 
operate as a substitute for filing, so 
as to start the statute running.— 
Waldeck v. Hedden, supra. 

68. Cal.—Wells V. Allen, 177 P. 180, 

38 Oal.App. 586. 

69. CaL—^Booker v. Castillo, 98 P. 

1067, 154 QbX 672. 
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conveyed by the wife does not apply to causes of 
action already barred.*^® Limitations and laches 
applicable to actions brought by, or against, a hus¬ 
band or wife generally are considered supra § 420, 
and the application of general statutes of limita¬ 
tions to actions in which a husband and wife, or ei¬ 
ther of them, is a party is considered in the CJ.S. 
title Limitations of Actions §§ 13, 222-234, 318, 331, 
also 31 CJ. p 153 note 40; 37 CJ. p 1010 note 44- 
p 1018 note 28, p 1133 note 83-p 1134 note 7, p 
1162 note 38-p 1163 note 49. 

§ 546. Defenses, Set-Ofifs, and Cross Actions 

a. By husband or wife 

b. Against husband or wife 

a. By Husbaad or Wife 

Any matter operating to defeat the cause of action 
alleged may be set up In defense by a husband or wife 
In an action relating to their community property. 

In an action against husband or wife, relating to 
their community property, any matter operating to 
defeat the cause of action alleged may be set up 
in defense.*^! Under a statute requiring that ac¬ 
tions to avoid instruments conveying community 
property be brought within a specified time after 
the filing of the particular instrument for record, 
the wife as defendant in an action to enforce her 
husband’s contract to convey their community prop¬ 
erty is not precluded from asserting that she did 
not join in such contract which was never filed for 
record.*^^ Moreover, in the absence of a showing 

7a Cal.—^Peiser v. Griffin, 57 P. 690, 

125 CaX 9. 

31 C.J. p 153 note 45 [a]. 

71- Wash.—^Haddad v. Chapin, 279 
P. 683, 153 Wash. 163. 

31 C.J. p 153 note 47. 

Action, for cost of goods purchased 
as community 

Under a statute making the ex¬ 
penses of the family chargeable on 
the property of hoth husband emd 
wife, or either of them, in an action 
to recover for the cost of goods pur¬ 
chased hy a husband and wife as a 
community, the spouse sued may set 
up any defense he or she may have, 
including the statute of limitations. 

—^Haddad v. Chapin, supra. 

SUigeuce reanlred of wife 
A wife is held to the same dili¬ 
gence, in asserting her defenses, as 
any other litigant—Smith v. Pe- 
gram, Tex.Clv.App., 80 S.W.2d 354, 
error refused. j 

Disclaimer hy hugbaad 
Where community property Is in¬ 
volved, husband’s disclaimer does not 
preclude wife from defending her 
rights thereto.—Aker v. Aker, 20 P. 


that plaintiff has been prejudiced or misled to his 
injury by her conduct, she is not, under such stat¬ 
ute, precluded on any theory of estoppel from as¬ 
serting such defense.^3 ju action on a note rep¬ 
resenting a debt chargeable against the community, 
it is no defense or bar to a judgment that the com¬ 
munity property has been exhausted or appropriat- 
ed.'^^ Also, in an action which seeks to subject 
community property to the payment of a note made 
by the husband, the husband’s abandonment of his 
wife and his taking away of more than half of the 
community property do not afford a basis for a 
cross action by the wife, praying for a judgment 
investing the title to the remainder in her.*^® Un¬ 
der some circumstances, a defense that the note or 
contract sued on is merely one of accommodation 
or suretyship is not available to the wife,^® espe¬ 
cially where it is inconsistent with another defense 
asserted, or affirmative relief asked, by her.'^^ 

The wife has sufficient interest in community 
property standing in her name to warrant her in¬ 
terposing matters of defense in an action brought 
to require her to convey legal title in such property 
to plaintiff claiming to be the equitable owner there- 
of.78 

h. Against Husband or Wife 

Any defense good against the husband In an action 
Involving the community Is good against the wife. 

The husband being the head and master of the 
community, as considered supra § 506, any defense 
good against him in an action involving the com- 

of answer In such action relates back 
to the time of the filing of such ac¬ 
tion.—Waldeck V. Hedden, supra. 

73. CaL—Waldeck v. Hedden, supra, 
ineldiiig possessioiL 

Where it appears that the wife 
affirmatively disapproved of the con¬ 
tract in question, the mere fact that 
she yields possession of the premises 
with her husband does not consti¬ 
tute an estoppel under the text rule 
where she gains no advantage ana 
causes no injury by moving out.— 
WaJtdeck v. Hedden, supra. 

74. Tex.—^Brown v. Adams, Civ. 
App., *55 S.W. 761. 

75. Tex.—Teague v. lilndsey, 71 S. 
W. 673, 31 Tex.ClvApp. 161. 

7a La.—^Lafayette Bank v. Bruff, 
33 La.Ann. 624. 

Wash.—Shuey v. Holmes, 60 P. 402, 
22 Wash. 193. 

'81 C.J. p 153 note 49. 

77. La.—^Bienvenu v. Prieur, 28 La. 
Ann. 758. 

7a Cal—Nolan v. Hyatt, 124 P. 439, 
163 Cal 1. 


2d 796, 52 Idaho 713, appeal dis¬ 
missed and certiorari denied *54 S.Ct. 
80, 290 U.S. 587, 78 L.Bd. 618. 

Xndividnal status 

Under statute empowering married 
women to bind themselves, a wife, as 
defendant, may appear in her indiv¬ 
idual status to establish the fact of 
her marriage and to protect her 
rights.—Wilier & Kem v. Webb, 4 
La App. 469. 

WaMng defense of coverture 

The statutory right of a wife to 
interpose her defense of coverture 
cannot be waived by her mere de¬ 
fault—^Taylor v. Hustead & Tucker, 
Tex.Com.App., 257 S.W, 232, revers¬ 
ing, Clv.App., 243 S.W. 766. 

Wife’s laok of anthozity 
The fact that defendant husband’s 
wife signing agreement sued on was 
not authorized to bind defendant is 
a valid defensa—^Rogers v. Councill, 
Tex.ClvApp., 266 -S.W. 207. 

79L Cal—Waldeck v. Hedden, 265 P. 

240, 89 CalApp. 485. 
ablation hack of defense 
The wife’s defense pleaded by way 

27 
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niunity would likewise be a bar to the wifeJ^ 
Matters constituting an estoppel may be interposed 
as a defense against a husband and wife suing in 
equity to protect their community property.*® The 
fact that the right of action sued on belongs to the 
community is a good defense where the suit is 
brought by the wife alone,but not where the hus¬ 
band joins with her** or authorizes her to bring the 
suit;** nor is such defense available to one who 
is estopped to assert that the property in question 
is of a community character.*^ Defenses based on 
dealings with one spouse may not be available 
against the other in an action involving the sepa¬ 
rate property of such other spouse.** Negligence, 
if any, of the husband not constituting the proxi¬ 
mate cause of injuries to the wife is not available 
as a defense in an action brought to recover for 
such injuries.** 

The act of the husband in drinking intoxicating 
liquor is not contributory negligence imputable to 
the wife in her action seeking to recover damages 
for selling him such liquor with knowledge that he 
is an habitual drunkard*^ Imputed negligence of 
spouse where right to recover is community prop¬ 
erty see the C.J.S. title Negligence § 159 also 31 
C.J. p 153 notes 62, 63; 45 C.J. p 1022 note 54. 

Qaims connected with the same subject matter 


may be offset in a suit by the husband and wife 
respecting community property,** as well as in a 
suit by the wife concerning her separate proper¬ 
ty;** but claims against the husband cannot be off¬ 
set in a suit by the wife respecting her separate 
property.*® 

§ 547. Jurisdiction and Venue 

Jurisdiction of actions against a husband and wife 
as a marital community must be acquired In the manner 
provided by law. 

Jurisdiction of actions against a husband and 
wife as a marital community must be acquired in 
the manner provided by law.*i The court which 
first acquires jurisdiction of a suit brought by a 
wife may exercise it to dispose of the whole sub¬ 
ject matter of the litigation, 2 ind is not divested of 
such jurisdiction by the filing of a suit involving the 
same parties and issues in another court.** 

The venue of actions relating to community prop¬ 
erty under general rules of venue, is considered in 
the C.J.S» title Venue §§ 1-219, also 31 C.J. p 154 
notes 64, 65, 

§ 548. Process 

In some Jurisdictions process must be served on the 
wife personally; service on the husband is Insufficient, 


79. La.—Sandifer v. Sandlfer's 

Heirs, App., 195 So. 118. 
aOb Wash.—^Van Geest v. Stocks, 88 
P.2d 406, 198 Wash. 218. 

Property sohjeot to Judirnieat lien 
Where husband and wife seek aid 
of equity court to enjoin sale of 
community property pursuant to exe¬ 
cution issued on a Judgment against 
husband for debt incurred by him 
before marriage, the defense that 
husband and wife were estopped to 
contend that property was not sub¬ 
ject to lien of Judgment may in a 
proper case be interposed,—Van 
Geest V. Stocks, supra. 

81. Idaho.—^Holton v. Sand Point 
Lumber Co., 64 P. 889, 7 Idaho 578. 
88. La.—^Hvans v. De L'Isle, 24 La. 
Ann. 248. 

83;. La.—^Mangrum t. Norsworthy, 
. 26 lja.An]3. 640. 

8A CaL—tinman v. Schecher, 260 P. 

BOSi 86 OaULpp. 198. 

Sstoppel by lease proviston 
I>efendant in action hy wife for 
forfeiture of lease could not claim 
premises to be cozpmunity property, 
where lease provided that the hus¬ 
band signed merely, as husband of 
plaintiff lessor.—Inman v. Schecher, 
supra. y y 

85. Conumuiity ohazacter of re^ 
*The lessee of property, leased by 
the husband as agent for the wife 


for her benefit, when sued by her for 
rent, may not assert that such rent 
belongs to the community.—^Paul v. 
Amoult, 114 So. 706, 164 La. 841, re¬ 
versing 7 La.App. 194. 

Payment to hasbaaid 
Prior to statute divesting husband 
of the control and management of 
his wife's separate estate, payment 
to the husband was held to he a good 
defense to an action hy the wife on 
a claim belonging to her separate es¬ 
tate—Kays v. Phelan, 19 CaL 128. 
Payment to wife 

Payment to the wife is not a good 
defense to an action by the husband 
on a note not alleged to be the wife's 
separate property.—^Pelch v. Beau¬ 
dry, 40 CaL 489. 

8& Nev.—^Kevada Transfer & Ware¬ 
house Co. V, Peterson, 99 P.2d 638, 
60 Nev. 87. 

I Xaviting wife to come on defendant’s 
premises 

Where negligence, if any, of i, hus¬ 
band in invitinir his wife to come on 
defendant's premises was not a prox¬ 
imate cause of the wife's injuries' 

I sustained while the wife was on the^ 
premises as an invitee, such negli-' 
gence Is not available as a defense, 
in' etn action brought by the husband' 
and wife to recover damages for 
such injuries.—Nevada Transfer A 
WssehchiSe’Co. v. Peterson, supra, 

28 - 


07. Aria—^Pratt v. I>aly, 104 P.2d 
147, 55 Arlz. 635, 180 A.L.R. 841. 
Beason for rule stated in the text 
is that the purchaser in such case 
has so far lost control of volition 
that his act of consumption is 
merged with the act of the vendor in 
selling the liquor and therefore con¬ 
tributory negligence could not exist 
—^Pratt V. Daly, supra. 

sa CaL—Stemes v. Sutter Butte 
Canal Co., 278 P. 921, 99 Cal.App. 
465. 

Costs of oonstmotloii and rights of 
way 

In a suit for damages by reason of 
the construction of certain canals 
across plaintiffs' community proper¬ 
ty, defendant canal company has 
been held entitled to offset amount 
husband agreed to pay toward cost 
of construction and rights of way 
against damages recovered.—Stemes 
V. Sutter Butte Canal Co., supra. 

89. Tex.—^Lowery v. McCrary 
Transfer A Storage Co., Clv.App.,. 

' 218 S.W. 736. 

•81 C.J. p 153 note 58. 

'90t, Oal.—Dickinson v. Owen, 11 CaL 
« 71. 

Tex.—Carr y. Tucker, 42 Tex. 880. 
9L, Wash.-.—I>olan v. Baldridge, 4 P^ 
. 2d 871, (165 Wash. 69. 

98. Tex.—Cooper v; United Produc¬ 
ers Cc3,'Ciy,App.,-96'.SiW.2d 211 . 
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and, whe-e both spouses are necessary parties both must, 
usually, be served. In other Jurisdictions, service on the 
husband may be good against the wife, and where both 
spouses are codefendants service on either is good as to 
both. 

In some jurisdictions it is held that, where a mar¬ 
ried woman is a defendant, process or citation must 
be served on her personally,^* that service on her 
husband is insufficient and that, where in the par¬ 
ticular case both the spouses are necessary parties 
defendant, as considered supra § 540, both must be 
served with process.*® Where, however, under the 
statutes and holdings of the courts of the state, a 
foreclosure of a certificate of delinquency for taxes 
may be prosecuted against either the actual owners 
of the property or the person whose name appears 
on the assessment roll as owner, as considered in 
the C.J.S. title Taxation § 778, also 61 C.J. p 1154 
note 68 [d], in order to show the invalidity of a 
foreclosure for taxes due on community property, 
want of service not only on the owners of the prop¬ 
erty but also on the person in whose name the prop¬ 
erty is assessed on the assessment rolls of the coun¬ 
ty must appear.*® 

In other jurisdictions service of citation on the 
husband is good service on the wife when not sep¬ 
arated from her husband,*7 provided the husband is 
not an absentee and only temporarily in the state;** 
and when husband and wife are codefendants serv¬ 
ice on either is sufficient for both,** provided the 
citation is addressed to both.^ 

Service may be made on the wife by leaving a 
copy at the domicile of the husband under statutes 
expressly so providing,* as well as under statutes 


providing for service by leaving a copy at her usu¬ 
al place of abode,* her domicile or lawful place of 
abode being deemed to be that of her husband, see 
Domicile §§ 12 d (1), 16 b. On the other hand, 
substituted service attempted to be made on the 
husband by leaving process at a place other than 
his usual place of abode as prescribed by statute 
is insufficient.^ 

§ 549. Pleading 

a. Bill, petition, or complaint 

b. Plea or answer; cross complaint 

c. Reply 

d. Demurrer or exception 

e. Amendments 

f. Issues, proof, and variance 

a. Bill, Petition, or Complaint 

(1) In actions by husband or wife or 

both 

(2) In actions against husband or wife 

or both 

(3) In actions between spouses 

(1) In Actions by Husband or Wife or Both 

General rules apply to the bill, petition, or complaint 
in actions by a husband or wife or both. 

In actions by a husband or wife, or both of 
them, involvii^ community property or the sepa¬ 
rate property of the wife in community property 
states, the bill, petition, or complaint must state 
facts sufficient to constitute a cause of action,® in¬ 
cluding, ordinarily, facts from which the nature of 
such property can be ascertained,* and must show 


93. Tex—Shelby v, Perrin, IS Tex 
515 . 

Fnblioatioii designating manried wo¬ 
man by maiden name 
Tex.—Freeman v. Hawkins, 14 S.W. 

864, 77 Tex 498, 19 Am.S.R. 769. 
31 C.J. p 154 note 68 [a]. 

Tex—Shelby v. Perrin, 18 Tex 
615. 

96. Wash.—^Dolan v. Baldridge, 4 P. 

2d 871, 165 Wash. 69. 

31 C.J. p 154 note 71. 

96. Wash.—^French v. Taylor, 104 P. 
125, 54 Wash. 624. 

97. La.—Jordan v. Anderson, 29 La. 
Ann. 749. 

31 C.J. p 154 note 74. 

98. La.—Crow v. Manning, 14 So. 
122, 45 La.Ann. 1221. 

99. La.-^-Galnes v. Morris, 8 Rob. 4. 

1. La.y-Marrionneaiix v. Downs, 19 
La.Ahn. 208. 

31 C.J. p 154 note 77. 

2. I^a.—^Holbrook v. Bronsqn, ,25 Xa. 

Ann. f 1. ’. 1 

81 aj. p 154 note 78. 


Wife not residing in husband’s dom¬ 
icile 

In suit against husband and wife 
on note and mortgage executed Joint¬ 
ly, for which wife was not liable im- 
der statute, service of demand for 
payment under executory process by 
mortgagee, as required by statute, 
made on wife alone who was living 
apart from husband and not residing 
in his domicile, is insufficient.—Ring 
V. Schllkofisky, 104 So. 115, 158 La. 
861. 

3. U.S,—Johnson v. Richmond 

Beach Impr. COw, C.C.Wash., 68 P. 
493. 

4. Wash.—^Dolan v. Baldridge, 4 P. 
2d 871, 163 Wash. 69. 

6. Ariz.—^Pratt v. Daly, 104 P.2d 
147,, 56 Axis. 535, 130 A.L.R. 341. 
Cal.—Caputo v. Fusco, 201 P. 604, 54 
Cal.App. 191. ! 

81 CJ. p 134 note 83. 

PUading helA suffioUnt 
Wash.—Smyser v. Smyser, 136 P.2a 
435. 


Prayer for oomxnimlty claim 
Where the husband is joined in a 
suit by the wife for personal inju¬ 
ries sustained by her, in order to re¬ 
cover on a community claim it is es¬ 
sential that he pray fOr the same.— 
Thibodeaux v. Star Checker Cab Ob., 
l^App., 143 So. lOL 

a CaL—Caputo v. Fusco„ 301 P. 604, 
54 CaLApp. 191. 

Wash.—Seaton v. Smith, 58 P.2d 830, 
186 Wash. 447. 

2Hi>te of recording oonmumlty prop¬ 
erty agreement 

Where it clearly appeared from the 
complaint that spouses had entered 
into and recorded commimity prop¬ 
erty agreement and that property 
levied on to satisfy subsequent sep¬ 
arate judgment against husband was 
community property, failure to al¬ 
lege date of recording of community 
property agreement was not fatal to 
complaint seeking injunctive relief. 
—Smyser v. Smyser, Wash., 136 P. 
2d 455. 


29 . 
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a right of action in plaintiff J However, a bill, pe¬ 
tition, or complaint by husband and wife alleging 
that the property sued for belongs to them as own¬ 
ers has been held not subject to demurrer on the 
ground of the nature of the ownership alleged,^ 
or on the ground that it is immaterial whether the 
property is community or separate property.® 

So, where suit is brought by the husband, his 
pleading must show a right of action in him.^® In 
a jurisdiction where the husband has statutory au¬ 
thority to sue respecting the wife*s separate prop¬ 
erty, as considered supra § 540, his pleading, in an 
action by him, should allege the character and ca¬ 
pacity in which he sues.^^ Where he sues with re¬ 
spect to the wife’s separate property, he should al¬ 
lege marriage at the time the suit is brought^^ and 
ownership of the property by the wife.^® Also, in 


a suit by him respecting community property, he 
must allege the community nature of such property 
resulting from marriage.!^ However, under stat¬ 
ute where the community nature of the property 
in question and the relation of plaintiff husband as 
head and master of the community appears else¬ 
where in the petition it is not rendered defective 
for nonjoinder of his co-owner by an allegation 
that plaintiff is part owner of such property^^ al¬ 
legations as to the community character of the 
property being regarded as controlling.^® 

In an action by a married woman, her pleading 
should state facts sufficient to constitute a cause of 
action,^"^ including facts showing the nature of the 
property involved in the action.^® Her pleading 
should show her right and capacity or authority to 
sue;^® and imder a statute authorizing a wife to 


community and seipaxata 
property 

In an action brought by a husband 
and wife, in a Jurisdiction permitting 
a husband to sue alone or jointly 
with his wife to recover her separate 
property. It Is better pleading to al¬ 
lege what part of the property 
sought to be recovered is community 
and what part her separate property. 
—Crosby County Cattle Co. v. Com, 
TexCiv.App.. 25 S.W.2d 283. affirmed 
Com V. Crosby County Cattle Co., 
ComuApp., 25 S-W.2d 290, rehearing 
denied 29 S.W.2d 999. 

3^*8 of consortiLam 

Under the view that the right of 
action for loss of consortium Is a 
property right belonging to the in¬ 
dividual spouse, whether any dam¬ 
ages recovered become community 
property is immaterial and need not 
be shown in the complaint.—Pratt v. 
Ualy, 104 P.2d 147, 65 Ariz. 535, 130 
A.L..II. 841. 

Pleading held enfflolent 
Where spouses alleged,. In com¬ 
plaint, the execution and recording 
of community property agreement on 
a specified date, and that the prop¬ 
erty levied on to satisfy a judgment 
of a later ppeclfied date against hus¬ 
band separately was community 
property, the complaint sufficiently 
showed community character of such 
property.—Smyser v. Smyser, Wash., 
135 P.2d 455. 

7. Aria.—Pratt v. Daly, 104 P.2d 147, 
55 Aria. 535, 130 A.D.R. 341. 

Cal.—^Redwing v. Moncravie, 21 P.2d 
986, 131 CaLApp. 569. 

S. Puerto Rico.—^De Bolivar v. Porto 
Rico R., Light & Power Co., 6 
Puerto Rico F^d. 163. 

3. Puerto Rico.—^De Bolivar v. Por¬ 
to Rico R., Light & Power Oo., su¬ 
pra. 

30. CaL—^Redwing v, Moncravie, 21 
P.2d m, 131 CalApp. 669. 


Personal injuries of wife 
Allegation that husband suffered 
damages in a specified sum because 
of personal injuries to wife was held 
immaterial in cause in which hus¬ 
band was sole plaintiff.—^Redwing v. 
Moncravie. supra. 

IL Tex.—^Houston v.- Bchrimpf, 31 
Tex. 668. 

12. Tex.—San Antonio & A. P. R. 
Co. v. Corley, Clv.App., 26 S.W. 
90S. 

13. Tex.—Galveston, H. & S. A. R. 
Co. V. -Stockton, 38 S.W. 647, 15 
Tex,Civ.App. 145. 

14. Cal,—Caputo v. Fusco, 201 P. 
604, 54 CalA.pp. 191. 

Allegations held suffiolent 
CaL—Caputo v. Fusco, supra, 

31 C.J. p 166 note* 93 [a]. 

16. La.—Scardino v. Maggio, 131 So. 
217, 15 LaApp. 444. 

16L La—Scardino r. Maggio, supra 

17. Wash.—Seaton v. Smith, 58 P.2d 

830, 186 Wash. 447. 

18. Wash.—Seaton v. Smith, snpra 
Pleading h^d snfiloient 

In Wife's action to auiet title to 
realty as against judgment against 
husband and marital community, a 
complaint which discloses that title 
as to some of such property was tak¬ 
en in the wife's name after abandon¬ 
ment of a divorce action, the prop¬ 
erty being presumptively community 
m its nature, was held sufficient to 
state cause of action.—Seaton v. 
Smith, supra. 

19. Tex.—Western Union Telegraph 
Co. V. Owings, Oiv.App., 38 S.W.2d 

831. 

31 C.J. p 154 note 83. 

Authorisation 

La.—Gray v. Clayton, 4 La.A.Or- 
leans, 119. 

31 C.J. p 154 note 83 [b], 

30 


Xn actions conoemlng oommtmlty 
property 

Tex.—Western Union Telegraph Co. 

V. Owings, Civ.App., 38 S.W.2d 831. 
31 C.J. p 154 note 83 [d]. 

xn actions eoxLceming separate prop¬ 
erty 

Idaho.—Sfdisbury y. Spottord, 126 P. 

400, 22 Idaho 393. 

81 C.J. p 154 note 83 [c]. 

Suit involving rights in property not 
preoluded 

A rule to the effect that a married 
woman cannot prosecute a suit for 
the recovery of either her sepaarate 
or community property without 
proper allegations showing her right 
to sue does not operate to preclude 
her from maintaining' a suit involv¬ 
ing her rights in property under any 
conditions.—^Koenig v. Marti, Tex. 
Civ.App., 103 S.W.2d 1023, error dis¬ 
missed. 

3boss of oonsortlntt 

(1) A complaint allegrlng that 
plaintiff's husband was an habitual 
drunkard, and that defendants, with 
knowledge of such fact, sold him in¬ 
toxicating liquor is sufficient to state 
a cause of action under common law 
for loss of consortium, the right of 
action in such case being in the in¬ 
dividual spouse.—^Pratt v. Daly, 104 
P.2d 147, *55 Ariz. 535, 130 A.L.R. 
341. 

(2) However, a complaint in an ac¬ 
tion by a wife to recover for loss ot 
-consortium resulting from defend¬ 
ant's enticing of her husband to play 
poker, thereby depriving her of his 
companionship and money, has been 
'held not to state a cause of action in 
her where she did not allege a direct 
and Intentional invasion of her mari¬ 
tal rights.—^Anderson v. McGill Club, 
266 P. 913, 61 Nev. 16, certiorari de¬ 
nied 49 S.Ot 14, 278 U.S. 657. 73 L, 
Hd. 504. 
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sue alone to recover her property if her husband 
fails to join, she must, when so suing, allege that 
her husband has failed and neglected to prosecute 
the suit or join her in the prosecution thereof ,20 
and must also specifically allege facts which show 
that the property sought to be recovered belongs to 
her.2i But it has been held that the wife’s plead¬ 
ing need not allege her coverture that, where 
the action concerns her separate property, the fail¬ 
ure of the complaint to contain proper allegations 
to that effect is not such a fatal defect as justifies 
the court in holding after judgment that the com¬ 
plaint fails to state a cause of action ;23 and that 
she need not set out the evidence of her owner¬ 
ship, 2 ^ or allege that defendant had notice of the 
agreement between husband and wife whereby the 
property become her separate property.26 Where 


the property, to which the action relates has been 
acquired by the wife prior to her marriage, her pe¬ 
tition need not allege that such property belongs to 
her alone or negative the community character of 
such property.23 

(2) In Actions against Husband or Wife or 
Both 

General rules apply to plaintiffs pleading In actions 
against a husband or wife or both. 

In actions against a husband or wife or both, 
plaintiffs initial pleading must state facts sufficient 
to constitute a cause of action.27 So, in an action 
against a married woman, either alone, or jointly 
with her husband, the bill, petition, or complaint 
should set forth the facts necessary to show her 
I liability.23 Where she is sued alone, there must 


GO. Tex.—^Mitchell v. Wright, 4 Tex. 
283—Texas Bldg. & Mortg. Co. v. 
Rosenbaam, Civ.App., 159 S.W.2d 
554, affirmed Rosenbaum v. Texas 
Bldg. & Mortg. Co.. 167 S.W.2d 
606, 140 Tex. 325—Cruse v. Archer, 
Civ.App., 163 S.W.2d 679—Rhodes 
V. Taliaferro, Clv.App., 119 S.W.2d 
703—Neely v. Neely, Civ.App., 117 
S.W.2d 470, error refused—^Newell 
V. State, Civ.App., 103 S.W.2d 194. 
Bamages for theft of automobile 
fxom parUng lot 

Tex.—Rhodes v. Taliaferro, Civ.App., 
119 S.W.2d 703. 

Fro forma Joinder of husband 
Where it affirmatively appeared 
from petition that plaintiff was a 
married woman and that her hus¬ 
band was only Joined in suit as for*« 
mal party. In the absence of excuse 
being alleged for husband’s failure 
to prosecute the suit or to Join plain¬ 
tiff as actual party plaintiff, such pe¬ 
tition is insufficient under the text 
rule.—Cruse v. Archer, Tex.Clv.App., 
163 S.W.2d 679. 

Married status construed 
Wliere petition alleged that notes 
sued on were payable to order of 
Mrs. R. J. Archer, Inference neces¬ 
sarily arose that plaintiff, the payee, 
had been married at all times after 
execution of notes.—Cruse v. Arch¬ 
er, supra. 

21. Tex.—^Texas Bldg. & Mortg. Co. 
V. Rosenbaum, 159 S.W.2d 564, af-' 
firmed Rosenbaum v. Texas Bldg. 
& Mortg. Co., 167 S.W.2d 606, 149 
Tex. 326—^Rhodes v. Taliaferro, 
Civ.App., 119 S.W.2d 703—Newell 
V. State, Civ.App., 103 S.W.2d 194. 

22 . CaL—Shumway v. Leakey, 8 P. 
12, 67 Cal. 468. 

23. Idaho.—Boggs v. Seawell^ 205 P.. 
262, 35 Idaho 13'2. 

24. Wash.—PreebuTger v. Gaz 2 sam, 
32 P. 732, *6 Wash. 772—^PTeeburger 
V. Caldwell, 32 P. 782, 5 Wash. 769. 


Beraignment of title in their 
pleadings is not required.—Preeburg- 
er V. Caldwell, supra—31 C.J. p 49 
note 2 [a]. 

25. Cal.—Wren v. Wren, 34 P. 775, 
100 CaL 276, 38 Am.S.R. 287. 

26. La.—^Alsaya v. Johnson, App., 
178 So. 518, reinstated 181 So. 204. 

Petition hSld sufficient 
In action on note, petition alleging 
that plaintiff bought note before mar< 
turity and was married woman when 
she filed suit is not insufficient for 
failure to allege that such note be¬ 
longed not to matrimonial communi¬ 
ty but to wife €tlone.—Cabral v. Vic¬ 
tor & Provost, 158 So. 821, 181 La. 
139. 

27. Wash.—De Phillips v. NesUn, 
245 P. 749, 139 Wash. 51. 

31 C.J. p 155 notes 96, 98. 

Pleading held sufficient 
In an action against a husband and 
wife for damages alleged to have re¬ 
sulted from the acts of the husband 
acting for himself and the communi¬ 
ty, the complaint has been held suf¬ 
ficient to state a cause of action 
against the community for slander¬ 
ous charges of theft, assault, and 
malicious prosecution.—Phillips 
V. Neslin, supra. 

28. Idaho.—^Rogers v. National 

Surety Co., 22 P.2d 141, 53 Idaho 
128—^Thomas v. Young, 245 P. 75, 
42 Idaho 240. 

Tex.—Gamel v. City Nat. Bank of 
Colorado, Tex., ConouApp., 258* S.W. 
1043, affirming City Nat. Bank of 
Colorado, Tex., v. Gamel, Civ.App., 
241 S.W. 786—Service Parts Co. v. 
Bizzell, Civ.App., 120 S.W.2d 919— 
Matthies v. Rannais, Civ.App., 91 
S.W.2d 386—Womack v, Pirst Nat. 
Bank, Clv,App., 81 S.W.2d 99— 
Mitchell V. Federal Mortg. Co., 

’ Clv.App., 46 S.W.2d 649—^Anderson 
V. Cox, Civ.App., 46 S.W.2d 339— 
Martin v. Hays, Civ.App., *36 S.W. 

31 


2d 796, error refused—Strickland 

V. Pilgrim, Civ.App., 300 S.W. 215. 
31 C.J. p 155 note 96. 

Besiguatiou as ‘Mrs.” 

Pact that defendant is designated 
“Mrs.” in a petition on a note does 
not disclose that she is a married 
woman.—Whisenant v. Thompson 
Broa Hardware Co., Tex.Civ.App., 
120 S.W.2d 316. 

Separation for many years construed 
as permanent 

A petition praying for personal 
Judgment against wife on note and 
for foreclosure of deed of trust lien 
which affirmatively disclosed that 
wife was married woman at time she 
executed note and deed of’ trust sued 
on and alleged that husband and 
wife had heen separated for many 
years has been held to state a cause 
of action, on construing such allega¬ 
tions as tantamount to an allega¬ 
tion that husband and wife were per¬ 
manently separated.—Service Part* 
Co. V. Bizzell, Tex.CIv.App., 120 S.W. 
2d 919. 

Sxeoutiou of ooutraet 

(1) In a suit against a husband 
and wife to enforce their contract 
to alienate their homestead, the pe¬ 
tition should show that she executed 
the contract in the mode prescribed 
hy statuta—Cross v. Everts, 28 Tex. 
523. 

(2) Mere allegation that contract 
was executed by married woman 
does not import liability on her part 
to personal Judgment thereon.—Gra¬ 
ham v. Carmany, Tex.Civ.App., 2 S* 
W.2d 467. 

ITeoessaxles 

(1) Under a statute restricting the 
contractual power of the wife to* 
“necessaries famished,” a petition in 
an action against a husband and wife 
for alleged necessaries is insufilcient 
83 regards the wife where it is not 
averred that they were actually fur- 
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the case within 
rule that the husband 


In an action against a husband either alone, or 
jointly with his wife, the bill, complaint, or petition 
should state facts showing his liability.so Where 


be affirmative allegations bringing 
an exception to the general 
must be joined.29 

nisTied.—Wadkins v. Dllhnghajn, 

Tex.Civ.App., 59 S.W.2d 1099. 

(2) The fact that the action is 
based on the spouses* promissory 
mote which ordinarily Imports its 
own consideration does not dispense 
with necessity for averring that the 
alleged necessaries were actually 
furnished.—Wadkins v. Dillingham, 
supra. 

(3) Allegations that wife ordered 
groceries, and they were furnished 
to her, have been held sufficient, 
particularly in absence of exception 
directed thereto, to bind her. such 
groceries being necessaries under the 
statute.—Snyder-Bell Grocery Co. v. 
Hamilton, Tex.Civ.App., 276 S.W. 752. 

(4) Under a statute imposing lia¬ 
bility on the wife for necessaries 
furnished to the husband, complaint 
stated no cause of action against 
wife for such necessaries, in the ab¬ 
sence of allegation that husband and 
wife were living together when the 
alleged necessaries were furnished.— 
Smith y. Bentson, 15 P.2d 910, 127 
CaLApp.Supp. 789. 

(5) Petition in action against hus¬ 

band and wife on their Joint note 
has been held sufficient as against 
wife as to debt allegedly incurred 
for reasonably necessary expenses 
for groceries, clothing, and medi¬ 
cines, for wife and children, and for 
furniture, taxes, insurance, and re¬ 
pairs on wife’s property.—Sommer y. 
Kramer, Tex.Cly.App,, 67 S.’W;.2d 

1078. 

Statntoxy liability of sole trader 
Tex.—J. B. Hirshfeld & Co. y. Evans, 

93 S.W.2d 148, 127 Tex. 254, af¬ 
firming, Civ.App., 56 S.W.2d 688, 

31 C.J. p 165 note 96 [b]. 
BeasonableiLess aaid propriety of ex¬ 
penses incurred 

In action against wife on her con¬ 
tract for construction of buildings 
on her separate estate, petition need 
not allege that expenses incurred by 
plaintiff under such contrcict were 
reasonable and proper, a statute re- 
aulring such allegations in actions 
for furnishing necessaries being in¬ 
applicable.—^Levin y. Jeffers, 52 S. 
W.2d 81, 122 Tex. 83, answering cer¬ 
tified Questions, Clv.App., 52 S.W.2d 
79, conformed to 54 S.W.2d 1119. 
Tleadtng snffidsiit 

(1) Oeneraily. 

Tex—Watters v. Panning, Civ.App., 

99 S.W.2d 639, error dismissed. 
Wash.—^Aid V. Bowerman, 232 P. 297, 

182 Wash. 319. 

(2) In action for personal Judg¬ 
ment * against married woman for 
breach of contract, entered into by 
spouses, 16r construction of build¬ 
ings on her separate property.—iLe-> 


vln V. Jeffers, 52 S.W.2d 81, 122 Tex 
83, answering certified questions, 
Civ.App., 52 S.W.2d 79, conformed 
to 54 S.W,2d 1119. 

<3) A complaint against husband 
and wife Jointly to foreclose a chattel 
mortgage and on the note secured 
held to state a cause of action against 
the wifa—Williams v. Borchers, Tex 
Civ.App.. 244 S.W. 1053. 

(4) Complaint alleging wife's prom¬ 
ise to pay for groceries sold her held 
to state cause of action against her 
individually.—^Briggs y. Mason, 266 P. 
368, 44 Idaho 283. 

(5) Complaint, alleging that note 
sued on was made for use and benefit 
of wife, executing it Jointly with hus¬ 
band, held to state cause of action 
against her.—^Plrat Nat. Bank v. Col¬ 
lins, 9 P.2d 802, 51 Idaho 689. 

(6) In suit to charge husband and 
wife in solido for purchases made by 
wife, petition, setting forth all of the 
facta with reference to purchases by 
the wife in her own name, is suffi¬ 
cient notwithstanding an allegation 
that the debt sued for is a community 
obligation.—^D. BL Holmes Co. v. Mor¬ 
ris, 177 So. 417, 188 La. 431, 114 A.L. 
R. 906, modifying D. H. Holmes Co. 
V. Van Hyper, App„ 173 So. 584. 

(7) Broker’s petition against mar¬ 
ried womaji for commission, alleging 
that contract was made for benefit 
of defendant’s separate estate, which 
would have benefited by sale, has been 
held sufficient an against the conten¬ 
tion that the contract was unautho]> 
ized.—Cage v. P. F. Eastbum & Co., 
TexCiv.App., 23 S.W.2d 866, error dis¬ 
missed. 

Pleading held t&suflloient 

(1) Generally,—Witherspoon v. G. 
Heileman Brewing Co., TexCiy.App., 
144 S.W.2d 1017. 

(2) A petition on a note executed 
Jointly by a husband and wife, which 
does not aver that the debt was con¬ 
tracted for the benefit of the wife’s 
separate property or any other fact 
authorizing a personal Judgment 
against her, is insufficient to state 
cause of action against her.—^Fisk v. 
Warren, TexClv.App., 248 S.W. 406 
—^Poe v. Hall, TexCiy.App., 241 S.W-. 
708. 

(3) Allegation that note sued on 
was given for cattle to be placed on 
married woman's farm and kept there 
for her use is insufficient to show 
that transaction was for benefit of 
ber separate estate^ so as to authorize 
Judgment against her.—WllUams v. 
Jameson, TexCivJkpp., 44 S.W.2d 498, 
error, .dismissed Jameson y. Williams, 
Com,App., 67 S.W.2d 228. 

^C4^ In an action against a married 

32 £ 


^ woman on a note or open account, the 
complaint, falling to show that the 
debt was contracted for the use or 
benefit of her separate property, or 
for her own use or benefit, or In ref¬ 
erence to the management, control, or 
business transactions touching such 
property is insufficient.—^Howell v. 
Martin, 211 P. 528. 36 Idaho 468. 

(5) Complaint setting Tip contract 
for commissions for sale of communi¬ 
ty property, signed by husband, has 
been held not to state cause of action 
against wife In absence of allegation 
that she signed the contract or au¬ 
thorized anyone else to sign for her. 
—^Thomas v. Young, 246 P. 76, 42 Ida¬ 
ho 240. 

(6) The petition in suit against 
husband and wife on debt contracted 
during marriage has been held insuffi¬ 
cient for failure to state a cause of 
action against the wife in absence 
of allegation that debt inured to sep¬ 
arate benefit of wife, or that she was 
separate in property from her hus¬ 
band, or engaged In business as a 
public merchant.—^Fairbanks, Morse 
& Co. y. Bordelon, LaApp., 198 So. 
891. 

(7) Complaint alleging exchange of 
wife’s property and that property re¬ 
ceived was taken in her name is in¬ 
sufficient to authorize broker’s re¬ 
covery for services rendered wife’s 
separate estata—Strickland v. Pil- 
grlzn, TexCom.App., 300 S.W. 215. 

(8) Complaint alleging that hus¬ 
band and wife ’^became indebted” to 
plaintiff for dental work done for 
husband is Insufficient as common 
count against wife.—Smith v. Bent- 
son, 15 P.2d 910, 127 Cal.App.Supp. 
789. 

29. Arlz.—^Benson v. Hunter, 202 P. 

238, 23 Ariz. 132. 

30. Tex-^. B. Hirshfeld & Co. v. 

Evans, Civ.App., 56 S.W.2d 688, af¬ 
firmed 98 S.W.2d 148, 127 Tex 254. 

Pleading held sumoieiLt 

(1) In a particular action against 
husband and wife on note given for 
farm and other property, petition has 
been held sufficient to allege that a 
farm and dwelling thereon were nec¬ 
essaries.—Wadkins v. Dillingham, 
TexCiv.App., 59 S.W.2d 1099. 

> <2) In an action against a husband 
and wife to recover damages for 
breach of contract to sell land, peti¬ 
tion alleging that land was communi¬ 
ty property, and that husband had 
right to sell it, but broke contract, 
been held sufficient to state cause 
|Of action.—Spencer v. Davis, TexClv* 
Adp^ 298 S.W. 448. . 

<8) Petition In an action against a 
I husband for services rendered his 
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the husband is sued for g^oods furnished to the 
wife, an allegation that the goods were sold and de¬ 
livered to the husband is held to be necessary.^^ 
Insufficiency of a petition as against the wife may 
not preclude recovery as against the husband sued 
jointly with her where his liability is not dependent 
on the existence of hers.^^ Where the liability of 
the husband for services rendered to his wife aris¬ 
es as a matter of law, the petition in an action 
against the husband to recover for such services 
need not allege that they were rendered on his 
credit.33 Jn case the husband is sued jointly with 
the wife, allegations showing the propriety of join¬ 
ing him as a party defendant should not be stricken 
out.3^ 

Allegations to negative or overcome presump- 
tions. There being a presumption that a business 
conducted by the husband as his ordinary business 
while the marital relation exists is community busi¬ 
ness, as discussed infra § SSI, a person suing hus¬ 
band and wife and seeking judgment against the 
community for a breach of duty in a business con¬ 
ducted by the husband, and therefore claiming un¬ 
der the general rule as to the presumption, need not 
negative the exceptions thereto; the party who 
would dispute the presumption must plead facts 
which would overcome it.35 Qn the other hand, 
under statutes protecting the husband and the com¬ 
munity property from liability for tortious injury 
to property by the wife except in cases where the 
husband would be jointly responsible if the mar¬ 
riage did not exist, in an action or cross action 
against the husband to recover for the tortious act 
of the wife in taking and damaging a third per¬ 
son’s property, facts must be pleaded in order to 


overcome the presumption that the tort was not for 
the benefit of the community; a bare and general 
allegation that the tort was for the benefit of the 
marital community is insufficient; and the owner 
of such property cannot in an action against the 
husband waive the tort and sue on an implied prom¬ 
ise, unless the husband also waives the form of ac- 
tion.s® 

(3) In Actions between Spouses 

Under certain conditions a wife suing her husband 
Is not required to be so specific in her allegations as he 
would be in suing her; general rules govern as to the 
sufficiency of the husband’s complaint or petition In an 
action by the husband against his wife. 

In an action by the wife against the husband to 
recover certain property on the ground that it was 
purchased with funds constituting her separate es¬ 
tate and therefore is her separate property, as dis¬ 
cussed supra § 482, she need not plead the evidence 
of the facts giving rise to her claims. Where the 
husband has the control and management of the 
property, as considered supra § 506, and hence 
where he possesses, and the wife may lack, knowl¬ 
edge of whether the purchase was made with com¬ 
munity or with the separate funds of cither spouse, 
she is not required to be so specific in her alle¬ 
gations as he is when he claims that the property 
was purchased with his separate funds.37 

The complaint in an action by a husband against 
his wife alleging her appropriation and retention 
of the proceeds of community property contrary to 
an agreement between the parties has been held suf¬ 
ficient to state a cause of action, and this notwith¬ 
standing the insufficiency of the complaint to state 
a cause of action for fraud and conspiracy.^s On 


wife by attorneys in a suit to annul 
a divorce obtained by the husband 
has been held sufficient to state a 
cause of action in o^uantum meruit 
under clear and positive allegations 
that plaintiff relied on quantum mer¬ 
uit, notwithstanding the petition also 
alleged a contract with the wife 
where such allegation is merely a 
narrative in part of the steps taken 
in the prosecution of the suit.—^Pur¬ 
ser & Magruder v. Baientolila, 94 So. 
366, 162 La. 716, 26 A.KR. 348. 
Pleading held Inenffioient 

(1) In absence of allegation that 
wife was husband’s employee, serv¬ 
ant, or agent, plaintifTs pleading In 
an action against husband for wife’s 
tortious acts is insufficient.—Globe 
Indemnity Co. v. Quesenberry, 1 La. 
App. 364. 

(2) Judgment creditor’s complaint 
against bankrupt Judgment debtor’s 
husband to Impress lien on communi¬ 
ty property in possession of husband, 

42 0.J.S.-3 


being in nature of a creditor’s bill, 
has been held insufficient for failure 
to state facts showing that Judgment 
creditor had exhausted his legal rem¬ 
edies.—Smedberg v. Bevilockway, 46 
P.2d 820, 7 Cal.App.2d 578. 

(3) A petition failing to show any 
consideration for a husband’s subse- 
! quent promise to pay for goods previ¬ 
ously sold to his wife, and for which 
she was not responsible, is insuffi¬ 
cient—J. B. Hirshfeld & Co. v. Evans, 
Civ.App., 66 S.W.2d 683, affirmed 93 
S.W.2d 148, 127 Tex. 254. 

8 L CaL—Nissen v. Bendixsen, 9 P. 
Ill, 2 CaLUnrep.Cas. 609—Simon v. 
Scott, 53 Cal, 74. 

32. Tex,—Sommer v. Kramer, Civ. 
App., 67 S.W.2d 1078. 

XCnjiband Joint maker and principal 
on note 

Tex.—Sommer v. Kramer, supra. 

33. Tex.—^Robinson v. Port Worth 
Hospitals Holding Corporation, Civ. 

33 


App., 109 S.W.2d 1077, error dis¬ 
missed. 

34. CaL—Swain v. Burnette, 18 P. 
394, 76 Cal. 299. 

35. Wash.—^Hendrickson v. Smith, 
189 P. 650, 111 Wash. 82. 

33. Wcush.—^Killingsworth v. Keen, 
154 P. 1096. 89 Wash. 697. 

Hotor vehicle 

A general allegation that the tor¬ 
tious taking of a motor vehicle by 
the wife and the ensuing injury was 
for the benefit of the marital com¬ 
munity without the pleading of facts 
to overcome the presumption that the 
tort was not for the benefit of the 
community, is insufficient under the 
text rule.—^Killingsworth v. Keen, su¬ 
pra. 

37. Tex—O’Earrell v. (yParrell, 119 
S.W. 899, 56 Tex.Civ.App. 51. 

38. CaL—Luitwieler v. Luitwieler, 
234 P. 329, 71 Cal.App. 50. 



§ 549 


HUSBAND AND WIFE 


42 C.J.S. 


the other hand, the petition of a husband in an ac¬ 
tion against his wife and another to set aside the 
wife’s conveyance of community property, in the 
absence of allegations negativing a purchase in 
good faith, has been held insufficient to state a 
cause of action.39 

b. Plea or Answer; Cross Complaint 

Plea or answer and cross complaint In actions involv¬ 
ing community property or the separate property of the 
wife are governed by general rules. 

In an action against a husband and \viit, where 
matter of defense is disclosed by plaintifFs plead¬ 
ing, it is not necessary to set up such matter in 
the answer.^*^ Defenses, not disclosed by plaintiff’s 
pleading, must be pleaded, however, in order to be 
available.^^ In an action by a wife to set aside a 
conveyance of community property by her hus¬ 
band it is not necessary that an estoppel against 
her be pleaded in express terms, it being sufficient 
that facts constituting such estoppel be alleged.'^^ 
In an action for injury to plaintifFs minor son, 
wherein plaintiff alleged that she was a widow, and 


under the state law she was required to show her 
right to sue without joining her husband, the con¬ 
tention that a plea that she was a married woman 
without right to sue without joining her husband 
attacked her legal capacity to sue, and to be avail¬ 
able should have been sworn to and filed in due or¬ 
der of pleading, cannot be sustained where defend¬ 
ant filed a general denial and alleged that plaintiff 
was a married woman.'*^ A wife who desires af¬ 
firmative relief in an action against her and her 
husband, relating to community property, must as¬ 
sert her claim by appropriate pleading.^^ 

The cross complaint in actions relating to com¬ 
munity property must state facts sufficient to con¬ 
stitute a cause of action.'*® 

c. Reply 

In the absence of new matter set up in the answer no 
reply is required. 

A reply is not necessary where allegations in the 
answer, although affirmative in form, tender no new 
issue and simply relate to a question already at is¬ 
sue by the allegations of the complaint and the de- 


39. La.—^H arvey v. Engler, 168 So. 
81. 184 La. 858. 

40. Tex.—^Poe v. Hall, Clv.App., 241 
S.W. 708. 

Crovextore | 

Where the petition disclosed that 
defendants were sued on notes and 
mortgrasre, as husband and wife, to re¬ 
cover agrainst them on their assump¬ 
tion of the indebtedness, it was not 
necessary for defendants to allege 
coverture.—Poe v. Hall, supra. 

41. Ariz.—^Benson v. Hunter, 202 P. 
238, 28 Ariz. 132. 

Tex.—^Broussard v. Beaumont Rice 
MiUs, CivJlpp., 116 S.'W.2d 1235— 
Guaranty State Bank of New 
Braunfels v. Huehler, Clv.App., 114 
S.W.2d 622, error refused. 

81 C.J. p 156 note 17. 

Oovexture 

(1) The defense of coverture must 
be pleaded to be available. 

Ariz.—^Benson v. Hunter, 202 P. 233, 
23 Ariz 132. 

Cal.—Grove v. Charles W. Barrett 
Co., 261 P. 739, 87 Cal.App. 165. 
Tex.—John P. Grant Lumber Co. v. 
Jones, Civ.App,. 161 S.W.2d 944, 
affirmed 164 S.W.2d 1019, 139 Tex. 
647—^McLoughlin v. Schnitzer, Civ. 
App., 147 S.W.2d 826—Whisenant v. 
Thompson Bros. Hardware Co., Civ. 
App., 120 S.W.2d 316—Gaines v. 
Gaines, CivA.pp., 119 S.W.2d 427— 
Guaranty State Bank of New 
Braunfels v. Huehler, Civ.App., 114 
S.W.2d 622, error refused. 

(2) Under statute the incapacity of 
wives, as necessary parties plain¬ 
tiff to maintain an action without 


joining their husbands, when not ap¬ 
pearing of record, can be taken ad- 
I vantage of only by plea in abatement. 

I—Burge V. Broussard, Tex.Civ.App., 
258 S.W. 602. 

(3) Where the complaint does not 
disclose that defendant is a married 
woman, she may set up that fact in 
her answer in abatement of the ac¬ 
tion.—Benson v. Hunter, 202 P. 233, 
23 Anz. 132. 

(4) According to some authority a 
wife as defendant may at her option 
either plead the defense of coverture 
or waive it by failure to urge it.— 
Gaines v. Gaines, Tex.Civ.App., 119 
S.W.2d 427—Smith v. Pegram, Tex. 
Civ.App., 80 S.W.2d 364, error refused 
—Wood V. Spears, Tex.Civ.App., 62 
S.W.2d 660, error dismissed—Thoma¬ 
son V. Haskell Nat. Bank, Tex.Civ. 
App., 66 S.W,2d 242—Snyder-Bell 
Grocery Co, v. Hamilton, Tex.Civ. 
App., 276 S.W. 762. 

(6) Under this view the defense 
of coverture cannot be raised by a 
defendant wife’s pleading in a cross 
action.—Gaines v. Gaines, supra. 

<6) According to other authority 
the wife’s mere failure to plead cov¬ 
erture does not operate as a waiver 
of that defense.—^Taylor v. Humstead 
& Tucker, Tex.Com.App., 257 S.W. 
282, reversing, Civ.App., 248 S.W. 
766. 

(7) Answer alleging that note sued 
on by married woman belonged to 
community and could be sued for 
only by husband has been held insuffi¬ 
cient—Grants v. Levy, 129 So. 189, 
170 La. 712. 


(8) In suit by wife against defend¬ 
ants, including husband, for recov¬ 
ery of rents and possession of com¬ 
munity property, defendant’s plea in 
abatement, based on the fact that 
plaintiff was a married woman and 
that her husband was not joined as 
plaintiff, was not available where the 
petition alleged that she had request¬ 
ed husband to join with her in suit 
and he had refused to do so.—Bettis 
v. Bettis, Tex.Civ.App., 83 S.W.2d 
1076. 

42. Cal.—^MacICay v. Darusmont, 116 
P.2d 221, 46 Cal.App.2d 21. 

43- Tex.—^Hillsboro Cotton Mills v. 
King, 112 S.W. 132, 61 Tex.Civ.App. 
618. 

44. Tex.—^Lusk v. Parmer, Civ.App., 
87 S.W.2d 790. 

aabubursemeiLt 

In an action by the husband’s cred¬ 
itor to foreclose a judgment lien wife 
desiring to be reimbursed for pay¬ 
ment of part of purchase price of 
community property must present her 
claim by appropriate pleading.—^Lusk 
V. Parmer, supra, 

45. Cal.—^Vanasek v. Pokonney, 238 
P. 798, 73 Cal.App. 312. 

Cross complaint held insnAoleiit 
Where a deed of grant is supported 
by a presumption of consideration, 
under statute, a cross complaint by 
a wife to quiet title to community 
property as against such deed given 
by her husband has been held insuffi¬ 
cient for not alleging want of con¬ 
sideration for the conveyance.—^Vana- 
sek v. Pokonney, supra. 


34 
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nials of the answer.*^® 

d. Demurrer or Exception 

Defects appearing on the face of plaintiffs’ Initial 
pleadings may, under rules of general application, be at¬ 
tacked by demurrer. 

Objections going to the merits or the right of 
action, when the defects appear on the face of 
plaintiffs’ initial pleadings, may, under general rules, 
be interposed by demurrer.47 The petition of a 
wife in her action relating to her separate property 
is not subject to exception of vagueness for failure 
to allege particulars which are in the possession of 
defendants.^^ Notwithstanding better pleading may 
require that plaintiffs’ pleading in an action by a 
husband and wife shall indicate what part of the 
property sought to be recovered is community and 
what part the separate property of the wife, as con¬ 
sidered supra subdivision a of this section, the 
overruling of a so-called special exception, amount¬ 
ing to a general demurrer, to a petition for failure 
so to indicate is not fatal where judgment bars any 
other recovery by plaintiffs or either of them.-*^ 

e. Amendments 

Amendments of the pleading may be permitted In a 
proper case. 

The wife, in a suit by her alone, should be per¬ 


mitted to amend the petition by alleging facts show¬ 
ing her capacity or authority to maintain the suit,5<> 
such amendments being permitted particularly in 
suits brought for the protection and recovery of 
her property.51 Even though the court is of opin¬ 
ion that the capacity of the wife to sue is sufficient¬ 
ly alleged, it may properly order an amendment 
showing that fact beyond question.52 Where the 
fact that defendant is a married woman does not 
appear in the complaint, but is set up in the answer, 
the court should require that plaintiff amend his 
complaint by joining the husband as a defendant 
or that the case be dismissed for a defect of par¬ 
ties defendant. 5 2 

Under the rule that a wife occupies a favored 
position in resisting liability for a debt alleged to 
be that of her husband, she may be permitted to 
file an amended and supplemental answer changing 
the substance of the issue.^^ 

f. Issues, Proof, and Variance 

General rules apply as regards issues, proof, and vari¬ 
ance. 

In an action by or against the husband or wife 
or both, the issues triable and determinable are 
those made by the pleadings.^^ 

Essential allegations put in issue must be proved 


46. Wash.—^Dueber v. Wolfe, 92 P. 
456, 47 Wash. 634. 

31 C.J. p 166 note 19. 

47. Tex.—Western Union Telegraph 
Co. V. Owings, Civ.App., 38 S.W.2cl 
831. 

Pleading held subject to general de- 
murxer 

In an action by a wife to recover 
damages constituting community 
property for negligence in delivery of 
telegram, her petition disclosing on 
its face that plaintiff is married wo¬ 
man but failing to plead facts show¬ 
ing her right to maintain suit alone 
is subject to general demurrer,— 
Western Union Telegraph Co. v. Ow¬ 
ings, supra. 

4 a La.—^Byrd v. Babin, 200 So. 294, 
196 La. 902. 

To recover share of profits 
In wife's suit to recover money 
allegedly due as her share of profits 
under contract for sale of her sepa¬ 
rate property to defendants, petition 
setting forth nature and amount of 
wife's claim for interest, rents, and 
revenues and period within which 
they were alleged to have been col¬ 
lected has been held not subject to 
such exception under the text rule.— 
Byrd v. Babin, supra. 

49 . Tex.—Crosby County Cattle Co. 
V. Com, Civ.App., 25 S.W.2d 283, 
affir med Com V. Crosby County Cat¬ 


tle Co.. Com.App., 25 S.W.2d 290, 
rehearing denied 29 S.W.2d 999. 

50b Tex.—Mclntire v. Chappell, 2 
Tex. 378—^Koenig v. Marti, Civ. 
App., 103 S.W.2d 1023, error dis¬ 
missed. 

51. Tex.—^Koenig v. Marti, supra. 

52. La.—Gray v. Clayton, 4 LsuApp., 
Orleans, 119. 

53. Ariz.—^Benson v. Hunter, 202 P. 
233, 23 Ariz. 132. 

54. La.—^Knobloch v. Posey, 52 So. 
847, 126 La. 610. 

55. Tex.—^Turman v. Turman, Civ. 
App., 62 S.W.2d 616. 

31 C.J. p 156 note 27. 

Authoxlzatlou 

In wife's suit for conversion of 
mortgaged automobile and pledged 
jewelry, answer that husband in 
mortgaging wife's automobile and 
pledging her bracelet acted as wife's 
agent within scope of his agency and 
that wife agreed to sale of such prop¬ 
erty has been held to raise issues 
of express and implied authorization. 
—^McDorman v. Goodell, Tex.Civ.App., 
69 S.W.2d 428. 

Oommniiity character of property 
Community character of attached 
property could not be determined 
when not put in issue.—Myers v. 
Walker, 24 P2d 97, 173 Wash. 692. 

35 


Defensas not available under general 
denial 

Under general denial by husband to 
petition of hospital for recovery of 
services rendered to wife, which al¬ 
leged nothing to infer separation or 
abandonment by wife, special defens¬ 
es that wife deserted husband, or 
that services were rendered solely on 
wife's credit or on credit of wife and 
guaranty of another, were unavaila¬ 
ble,—^Robinson v. Port Worth Hos¬ 
pitals Holding Corporation, Tex.Civ. 
App,, 109 S.W.2d 1077, error dis¬ 
missed. 

Separate property 

(1) Where the rights of third per¬ 
sons are not involved and both hus¬ 
band and wife claim title to land, a 
pleading that certain property is the 
wife's separate estate is sufficient to 
present that issue without an allega¬ 
tion as to how she acquired it.—Rob¬ 
bins V. Robbins, Tex.Civ.App., 125 S. 
W.2d 666. 

(2) Pleading that money was de¬ 
posited in bank with debtor’s consent, 
in name of wife and that it was pro¬ 
ceeds of exempt property has been 
held to raise the issue that deposit 
constituted separate property of wife. 
—Sorenson v. City Nat. Bank, Tex. 
Civ.App., 293 S.W. 638. 

(3) In action against husband and 
wife to foreclose deed of trust se- 
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as laid;^® matters not put in issue by the plead¬ 
ings need not be proved and the proof must cor¬ 
respond with, and be confined to, the issues raised 
by the pleadings.^^ However, where, in an action 
by the wife alone, the court denies a motion to 
make the husband a party plaintiff, defendant need 
not introduce evidence in support of the issue ten¬ 
dered in his answer that the property involved be¬ 
longs to the community.59 
Immaterial variances between the pleading and 
proof will be disregarded.®® 


§ 550. Evidence 

General rules govern questions relating to evidence In 
actions relating to community or separate property. 

General rules of evidence in civil actions, consid¬ 
ered in connection with the rules of substantive law 
governing the rights, interests, and liabilities of 
husband and wife in respect of community and sep¬ 
arate property, discussed supra §§ 462-538, are ap¬ 
plied in determining questions relating to presump¬ 
tions,®^ are applied in determining questions relat- 


curingr husband’s'note, plea that land 
belonged to wife and was not subject 
to husband’s debt was sufficient to 
raise an issue as to wife's ownership 
constituting a basis for introduction 
of deed showing such fact.—First 
Nat. Bank v. Arnold, Civ.App,, 107 S. 
W.2d 737, reversed on other grounds 
128 S.W.2d 1161, 133 Tex. 462. 

Sa. Tex-—^Bates v. Dipple, Civ.App., 

242 S.W. 641. 

31 C.J. p 156 note 28. 

Proof as to particular matters 

<1) Husband, suing for breach of 
contract to give him one half of the 
chickens raised on defendants* chick¬ 
en ranch for services in caring for 
the chickens, could not recover on 
proof of contract made by defendants 
with his wife.—Bates v. Dipple, su¬ 
pra. 

(2) In an action to charge separate 
property of married woman, plaintiif' 
must prove that debt sued on was in¬ 
curred for benefit of her separate es-1 
tate or for her own benefit—Bogers 

V. National Surety Co-, 22 P.2d 141, 
53 Idaho 128—31 C.J. p 156 note 28 
[b]. 

(3) Under a statute authorizing a 
wife to sue alone to recover her prop¬ 
erty if her husband fails to join her, 
she must, when so suing, allege, see 
supra subdivision a of this section, 
and prove that her husband has 
failed and neglected to prosecute the 
suit or join her in the prosecution 
thereof.—^Texas Bldg. & Mortg. Co. v. 
Rosenbaum, Tex.Clv.App.. 159 S.W. 
2d 554, affirmed Hosenblaum v. Texas 
Bldg. & Mortg. Co., Com.App., 167 S. 

W. 2d 506—Neely v. Neely, Tex.Civ. 
App., 117 S.W.2d 470, error refused 
—31 C.J. P 156 note 28 fa]. 

57- Wash.—^Parsons v. Tracy, 220 P. 

813, 127 Wash. 218. 

31 C.J. p 156 note 29. 

Beasona^Ube value of servloes 

In an action by a former husband 
against the executor of his deceased 
wife to recover expenses Incurred in 
her behalf during her last sickness, 
where it is alleged that payment was 
denied on the sole groimd that plain¬ 
tiff was himself liable by virtue of 
the marriage relation, proof of' tiie 
reasonable value of the services for 


which the expenses were incurred is 
not required.—^Parsons v. Tracy, su¬ 
pra. 

58. La.—Wilson & Gandy v. Cum¬ 
mings, App-, 160 So. 436. 

31 C-J. p 156 notes 30, 31. 

Evidence held, inadmissible under 
pleadings 

(1) In action on household mer¬ 
chandise account charged to husband, 
account is not admissible to prove 
wife’s personal obligation, where pe¬ 
tition alleges sale and delivery to 
both spouses, and in the absence of 
any allegation that wife expressly 
agreed to pay account or Intended to 
bind herself personally or her estate. 
—Wilson & Gandy v. Cummings, su¬ 
pra. 

(2) One failing to plead estoppel 
could not insist that evidence showed 
that mdorser of notes was estopped 
to plead coverture.—^B*irst Nat. Bank 
V. Roller, Tex.Com.App., 14 S.W.2d 
834, affirming in part and reversing 
in part, Clv.App., 299 S.W. 917. 

59. Idaho.—Campbell v. Kerns, 90 P. 
108, 13 Idaho 287. 

©a Tex.—Motor Finance Co. v. 

Younger, CivA.pp., 71 S.W.2d 948. 
Payments from oommimity or sepa. 
rate property 

In suit by wife for statutory pen¬ 
alty for collection of usurious inter¬ 
est, allegations of the petition that 
payments were made from wife’s sep¬ 
arate estate and proof showing that 
they were made out of community 
estate have been disregarded as im- 
materieU.—^Motor Finance Co. v. 
Younger, supra. 

81. Advances from oommimity 
Advances made to persons entitled 
to receive money or property out of 
a community are presumed to come 
out of such community.—^Baker v. 
Walker, Tex,Civ,App., 89 S.W.2d 797, 
error dismissed. 

Business oondncted by husband 
The facts that the marital rela¬ 
tion exists and that the business con¬ 
ducted by the husband is his ordinary 
business raises at once the presump¬ 
tion that the business is a communi¬ 
ty business.—^Hendrickson v. Smith, 
189 P. 66.0, 111 Wash. 82—81 C.J. p 
156 note 36 [el. 


[ Consideration for note from husband 

to wife 

Cal.—^Dimond v. Sanderson, 37 P. 189, 

103 Cal. 97. 

81 C.J. p 166 note 36 [c]. 

Contzibnting to community 
Wash.—^Folsom v. Folsom, 179 P. 

847, 106 Wash. 315. 

81 C.J. p 166 note 36 [f}. 

Eisposition of oommnnity personal 
property 

(1) All the presumptions are 
against the wife where she seeks to 
interfere with the husband’s disposi¬ 
tion of community personal property. 
—^Maxston v. Rue, 159 P. Ill, 92 
Wash. 129. 

(2) There is no presumption that 
a person who purchases community 
personal property from the wife ac¬ 
quires good title.—^Marston v. Rue, 
supra. 

(3) Husband, selling community 
property consisting of farm machin¬ 
ery, products, and animals before 
leaving his wife, must be presumed to 
have appropriated proceeds to his 
own use where no part of them is 
shown to have reached her.—^Brand 
V. Brand, Tex.Civ.App., 102 S.W.2d 
310. 

Proceeds of resdty 

Where husband, at time of execut¬ 
ing deed to his real property, agreed 
to pay wife one half of proceeds and 
requested grantee to make wife a 
joint payee of note and a joint mort¬ 
gagee, ^ere was presumption that 
husband Intended to transfer to wife 
one half of proceeds.—Godfrey v. 
Godfrey, 86 P.2d 857, 80 Oal.App.2d 
370. 

Besiaeiioe 

Whers married woman lived in 
a certain state, where the community 
system of property obtained, for 
three years before trial, presumption 
is she lived in such state when she 
visited a certain noncommunity prop¬ 
erty state and executed a note.— 
Bramwell v. Conquest. Tex.Clv.App., 
2 S.W.2d 995. 

TTse of title 

When a transaction Is carried on 
by a marrted woman using title 
"Mrs.” with Initials of her husband, 
It is presumed that she is negotiating 
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ing to burden of proof, ^nd are 

in her own behalf.—^Branch v. Bekins 
Van & Storage Co., 290 P. 146, 106 
Cal.App. 623. 

pacts necessary to impose liability 
Particular facts necessary to bind 
a wife by her contracts under stat¬ 
utes empowering her to enter con¬ 
tracts for certain purposes cannot 
be presumed from the mere fact that 
she did so contract.—^Keith v. Allen, 
Tex.Civ.App., 163 S.W.2d 636—Martin 
V. Hays, Tex.Civ.App., 36 S.W.2d 796, 
error refused. 

Validity of hnsband’s sale, enonm- 
bxance, or lease 

(1) Under statute so providing, 
where the record title to community 
real property is in the husband, his 
sale, lease, or encumbrance of such 
property is, as regards a bona fide 
purchaser, lessee, or encumbrancer, 
presumed to be valid.—Brandt v. 
Brandt, 89 P.2d 171, 32 Cal.App.2d 99 
—^Mark v. Title Guarantee & Trust 
Co., 9 P.2d 839, 122 Cal.App. 301—Rice 
v. McCarthy, 239 P. 66, 73 Cal.App. 
665. 

(2) According to some authority 
this presumption is conclusive.—Rice 

V. McCarthy, supra. 

(3) But according to other author¬ 
ity the presumption is rebuttable.— 
Mark v. Title Guarantee & Trust Co., 
supra. 

62. Tex.—^La Mode Ready to Wear v, 
Wallace, Civ.App., 62 S.W.2d 276. 
Actions on notes ox drafts 
La.—Sizeler v. Pino, 119 So. 904, 10 
La.App. 11. 

Tex.—^Womack v. First Nat Bank, 
Civ.App., 81 S.W.2d 99. 

Wash.—McNamara v. Gerbel, 8 P.2d 
1001, 167 Wash. 66—Gould v. Cul¬ 
ver, 270 P. 93, 148 Wash. 689. 

31 C.J. p 108 note 28 [a], p 166 note 
37 [b]. 

Advances from oonmumity 

One who asserts that advances to 
persons entitled to receive money or 
property out of community estate are 
not derived from such community has 
burden of proving such assertion.— 
Baker v. Walker, Tex.Clv.App., 89 S, 

W. 2d 797, error dismissed. 

Agency 

One who asserts that one spouse 
is acting as an agent for the com¬ 
munity has the burden of proving 
the agency. 

Cal.—Sbarbaro v. Rosa, 120 P.2d 161, 
48 Cal.App.2d 584—^Rosenbloom v. 
Southern Pac. Co., 210 P. 68, 59 
CaLApp. 102. 

Tex.—Rankin v. Keirvllle Bus Co., 
Civ.App., 115 S.W.2d r997, error dis¬ 
missed. 

31 C.J. p 156 note 37 [c]. 

Benefit Inuring to wife 

In Louisiana prior to statutes, Acts 
1916 No. 94, and subsequent statutes 
emancipating married women and 
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applied in deter- | mining question 

dispensing with the necessity for 
husband’s or Judge’s authorization, 
the burden of proof as to whether the 
transaction in question inured to the 
benefit of the wife was determined 
by the existence of such authorization 
vel non.—Chicago Nat. City Bank v. 
Barringer, 78 So. 134, 143 La. 14—31 
C.J. p 104 note €3 £d], p 106 note 5 
[b], p 108 note 28 [a] (2), (3). 
Community nature of debt 

The burden is on persons asserting 
that any debt incurred during cover¬ 
ture IS not a community debt to 
prove their contention.—McFadden v. 
Watson, 74 P.2d 1181, 51 Ariz. 110— 
Cosper V. Valley Bank, 237 P. 175, 
28 Ariz. 373. 

Coercion, fraud, good faith, and the 
like 

(1) Where a property settlement 
between a husband and wife is at¬ 
tacked, the burden is on the person 
who seeks to uphold the settlement 
to show that it was entered into 
without the husband’s coercion, fraud, 
or undue influence, and on full dis¬ 
closure of the facts to the wife. 

Tex.—^Kuehn v. Huehn, Civ.App., 259 

S.W. 290. 

Wash.—^In re Madden’s Estate, 28 P. 

2d 280, 176 Wash. 51. 

(2) When an action by one spouse 
against the other and the communi¬ 
ty in favor of the separate estate of 
one of the spouses would affect the 
rights of third person, the burden 
would be on husband and wife, in 
any subsequent proceeding, when the 
right to bring such action is brought 
into question, to show good faith of 
the transaction.—^Mattinson v. Mat- 
tinson, 222 P. 620, 128 Wash. 328. 
Bissolufciou of marriage relation 

Claimants as heirs of father as 
against grantees of mother convey¬ 
ing community property after her 
abandonment had burden of proving 
dissolution of marriage relation at 
the time of the conveyance.—Carter 
V. Barnes, Tex.Clv.App., 25 S.W.2d 
606, reversing, Clv.App., 16 S.W,2d 
136. 

BstablishixLg eatue of aotloxL 

(1) Plaintiff, having the affirmative 
of the issue, ordinarily has the bur¬ 
den of establishing the facts consti¬ 
tuting his cause of action. 

U.S.—^Anglchiodo v. Cerami, D.C.La., 

35 F.Supp. 369, affirmed, C.C.A., 127 

P.2d 848. 

Tex.—^Bllett v. Mitcham, Civ.App., 146 

S.W.2d 917, error dismissed, judg¬ 
ment correct—^Fairbanks v. Dennett 

Motor Sales Co., Civ.App., 66 S.W. 

2d 474—^Bramwell v. Conquest, Civ. 

App., 2 S.W.2d 996. 

(2) Accordingly, in actions seeking 
to enforce personal liability of a 
wife, plaintiff has the burden of es¬ 
tablishing facts showing such liabil¬ 
ity. 
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IS relating to the admissibili- 

La.—^D. H. Holmes Co. v. Van Ryper, 
App., 173 So. 684, modified on other 
grounds D. H. Holmes Co. v. Mor¬ 
ris, 177 So. 417, 188 La 431, 114 
A.L.R. 906—Fabacher v. Rouprich, 

2 La.App. lOS. 

Tex.—Keith v. Allen, Civ.App, 153 
S.W^.2d 636—Womack v. First Na¬ 
tional Bcuik, Civ.App., 81 S.W.2d 99 
—Martin v. Hays, Civ.App., 36 S.W. 
2d 796, error refused—^Bramwell v. 
Conquest, supra—^Strickland v. Pil¬ 
grim. Civ.App., 300 S.W. 215. 

(3) Likewise, plaintiff seeking to 
enforce the personal liability of the 
husband has the burden of establish¬ 
ing facts indicating his liability. 

La—Sizeler v. Pino, 119 So. 904, 10 

La App. 11. 

Tex.—^La Mode Ready to Wear v. 
Wallace, Civ.App., 52 S.W.2d 276— 
Crosby v. A. Harris & Co., Civ.App., 
234 S.W. 127. 

(4) Party suing married woman for 
materials furnished her for improv¬ 
ing her separate estate does not, how¬ 
ever, have burden of proving that 
such materials were actually used for 
such purpose.—Willson v. Manasco, 
Tex.Civ.App., 63 S.W.2d 910. 

(5) In an action by a husband 
against wife’s transferee for conver¬ 
sion of community property, plaintiff 
had the burden of showing that the 
property was acquired by the joint 
efforts of himself and wife.—Irving 
V. Fort Worth State Bank, Tex. Com. 
App., 256 S.W. 684, reversing Fort 
Worth State Bank v. Irving, Civ.App., 
241 S.W. 277, and motion overruled, 
Com.App., 276 S.W. 899. 

Establishing defenses 

(1) The party pleading defensive 
matter has the burden of establish¬ 
ing it. 

La—Sizeler v. Pino, 119 So. 904, 10 
LaA.pp. 11—Wilier & Kem v. 
Webb, 4 La App. 669. 

Tex.—Irving v. Port Worth State 
Bank, Com.App., 266 S.W. 584, re¬ 
versing Fort Worth State Bank v. 
Irving, Civ.App., 241 S.W. 277, and 
motion overruled, Com.App., 276 S. 
W. 899—Gonzales v. Gonzales, Civ. 
App, 266 S.W. 668, reversed on 
other grounds, Com.App., 273 S.W. 
798. 

Wash.—^McNamara v. Gerbel, 8 P.2d 
1001, 167 Wash. 57—Gould v. Cul¬ 
ver, 270 P. 93, 148 Wash. 689. 

(2) Where defendant, a married 
woman, has executed contract in form 
and covering subject matter permit¬ 
ted by statute empowering married 
women to bind themselves by con¬ 
tract, and when sued thereon assails 
the contract, she carries burden of 
sustaining her contention.—Coco v. 
Bordelon, 96 So. 541, 153 La. 711. 

31 C.J. p 166 note 37 fa], p 157 note 

37 Ce]. 
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ty,63 and the weight and sufficiency®^ of evidence j in controversies involving community or separate 


Zioans 

Tex —^Womack v. First Nat. Bank, 

C1V.APP, SI S.W.2d 99. 

31 C.J. p 106 note 5 [b], p 108 note 28 

[а] (2). (3). 

Sale or difq;»osltioxL of property 
Wash.—^Marston v. Rue, 159 P. Ill, 

92 Wash. 129. 

31 C.J. p 126 notes 20, 27 [a]. 

69. Idaho.—Blaine County Nat. Bank 

y. Timmerman, 245 P. 389, 42 Idaho 

338. 

Bvideace held admissible 

(1) In an action by the assignee 
of the husband against his wife for 
breach of a property settlement con¬ 
tract between them, where the wife 
alleged and proved duress in the pro¬ 
curement of such contract, evidence 
of the Invalidity of the husband's 
claims constituting partial considera¬ 
tion of such contract is admissible, 
as IS evidence that the property con¬ 
stituting the subject matter of the 
suit is her separate property.—^Blaine 
County Nat Bank v. Timmerman, su¬ 
pra. 

(2) Under a feme sole statute, in 
action against husband, since di¬ 
vorced, on note given by wife alone 
for furniture, evidence that wife as 
feme sole was constantly trading in 
furniture has been held admissible.— 
Graves v. Parker, Tex.Civ.App., 22 
S.W.2d 747, error dismissed. 

(3) Evidence of the husband's ac¬ 
tions, inaction, and silence is, under 
certain circumstances, admissible to 
show his assent to wife's commer¬ 
cial contracts and this notwith¬ 
standing statute relating to implied 
consent.—^Philip Werlein, Limited, 
V. Madsen, 120 So. 237, 10 La.App. 
550. 

(4) Ehridence of husband's conduct 
with respect to his wife’s earnings is 
admissible to prove his agreement to 
relinquish to wife right to her earn¬ 
ings during marriage.—Gray v. Per¬ 
ils, 245 P. 221, 76 Cal.App. 511. 

(5) In married woman's action for 
personal injuries, admission of tes¬ 
timony concerning special damages 
was held admissible as against con¬ 
tention that such items represented 
damages to the community which 
could be recovered only in an ac¬ 
tion in which the husband joined.— 
Purcell v. Goldberg, 93 P.2d 678, 84 
Cal.App.2d 344. 

(б) Other matters see 81 C.J. p 167 
note 38 ta]. 

Svidencs held inadxnlssihls 

(1) In absence of provision con¬ 
tained in trust deed or note limiting 
her liability, in deficiency judgment 
action, evidence that mortgagor wife 
signed note and trust deed merely for 
purpose of subjecting her community 
interest, if any, in realty involved 
has been held inadmissible.—-Central 


Bank of Oakland v. Proctor, 64 P.2d 
718, 5 Cal.2d 237. 

I (2) Declarations of husband as to 
ownership of property claimed by his 
wife as her separate property are 
inadmissible against her.—Word v. 
Kennon, Tex.Civ.App., 76 S.W. 365. 

<3) Other matters see 31 C.J. p 157 
note 38 [b]. 

64w Anthoxisatioii of wife to sue or 
be sued 

In Louisiana prior to statute eman¬ 
cipating married women and dispens¬ 
ing with the necessity for husband's 
or judge’s authorization to enable a 
wife to sue or be sued, see supra § 
540, such authorization was required 
to be proved by sufficient evidence. 
—^Hayes v. Dugas, 25 So. 121, 51 La. 
Ann. 447—31 C.J. p 157 notes 41. 46. 
Pxlma fade evidence 

(1) Where signing of promissory 
note by married man is admitted, In¬ 
troduction of note, testimony that It 
is unpaid, and fact that at time of 
execution maker was unmarried, make 
out prima facie case against com¬ 
munity.—Steward v. Bounds, 9 P.2d 
1112, 167 Wash. 554, modified on other 
grounds 15 P.2d 1119, 170 Wash. 698. 

(2) Other evidence held sufficient 
to make prima facie case see 31 C.J. 
p 157 note 39 [b]. 

Degree of proof 

(1) In husband’s action to establish 
title to community property, he is re¬ 
quired to prove his allegations by 
preponderance of the evidence.—^Angi- 
chiodo V. Cerami, D.C.La., 35 P.Supp. 
369, affirmed, CCA., 127 P.2d 848. 

(2) Proof must be clear and con¬ 
vincing that wife intended to become 
personally responsible, in order to 
hold her individually liable for a 
community debt.—^D. H. Holmes Co. 
V. Van Ryper, 173 So. 684, modified on 
other grounds D. H, Holmes Co. v. 
Morris, 177 So. 417, 188 La. 431, 114 
A.L.R. 906—^Alpha v. Aucoin, La.App., 
167 So. 835—Wilson & Gandy v. Cum¬ 
mings, La.App., 160 So. 436. 

(3) So the evidence must be clear 
and convincing to overcome the pre¬ 
sumption that a note signed by the 
husband is a community obligation.— 
Meng V. Security State Bank of 
Woodland, Weish., 133 P.2d 293—^Mor¬ 
rison V. Dungan, 47 P.2d 988, 182 
Wash. 603—^Auemheimer v. Gardner, 
81 P.2d 616, 177 Wash. 168. 

<4) Husband's consenting and ac¬ 
quiescing in wife’s claim to funds 
theretofore brought into the com¬ 
munity and to the use of such funds 
in purchasing real estate by wife 
and taking title in wife's own name 
and limiting use of real estate to 
wife's benefit are very strong and 
convincing circumstances that he, by 
his acts, intended to make a gift to 
his wife of his interest therein.— 

38 


Robbins v. Robbins, Tex.Civ.App., 126 
S.W.2d 666. 

Evidence not inherently improbable 

In action to recover loan, testimony 
of wife that she loaned former hus¬ 
band money, and let him have cus¬ 
tody of writing evidencing loan, and 
that he had refused to return such 
writing to her, is not inherently im¬ 
probable.—Troy V. Troy, 238 P. 143, 
72 Cal.App. 757. 

Satisfactory evidence 

Wash.—Manning v. Poster, 96 P. 233, 

49 Wash. 541, 126 Am.S R. 876. 18 

L.RA.,N.S.. 337, 16 Ann.Cas. 96. 
31 C.J. p 157 note 39 [a]. 

Evidence held snffloient to rebut 
presumption that lease signed by hus¬ 
band constituted charge against com¬ 
munity.—spiles V. Bovee, 12 P.2d 914, 
168 Wash. 538. 

Evidence h^d sufficient to show 

(1) Abandonment of wife by hus¬ 
band.—Spring V. Barr, 120 So. 266, 
9 La.App. 732. 

(2) Act of partition, in which hus¬ 
band joined, properly executed and 
not Induced by fraud.—^Angichiodo v. 
Cerami, D.C.La., 36 F.Supp. 369, af¬ 
firmed. C.aA, 127 P.2d 848. 

(3) Adequate consideration for con¬ 
tract by which husband conveyed to 
wife one half of proceeds of sale of 
his property.—Godfrey v. Godfrey, 86 
P.2d 367, 30 Cal.App.2d 370. 

(4) Amount advanced from com¬ 
munity to compromise claims against 
husband’s aunt, repaid from rents of 
aunt’s lands.—Schoeffner v. Schoeff- 
ner, 111 So. 666, 163 La. 142. 

(5> Defendants, consisting of a 
wife and her mother, conspired to 
take husband’s money and jewelry, 
that they committed theft and rob¬ 
bery at times and place alleged, that 
stolen Jewelry and cash were hus¬ 
band’s separate property, and that 
jewelry was worth value placed on it 
by plaintiff husband.—^Kramer v. 
Freeman, 3 So.2d 609, 198 La. 244. 

(6) Fraud.—^Angichiodo v. Cerami, 
supra. 

(7) Goods sold on wife’s credit 
alone.—Crosby v. A. Harris & Co., 
Tex.Civ.App., 234 S.W. 127. 

(8) Husband’s authorization of 
wife’s purchase of electric piano for 
business operated for benefit of com- 
munlty.—^Philip Werlein, Limited, v. 
Madsen, 120 So. 237, 10 La.App. 560. 

(9) Husband's ratification of act 
of sale by his wife.—^Angichiodo v. 
Cerami, supra. 

(10) Husband was acting for bene¬ 
fit of community when he indorsed 
corporation’s renewal note, creating a 
community liability on such indorse¬ 
ment—I. DuPont De Nemours & 
Co. V. Garrison, 124 P.2d 939, 13 
Wash.2d 170. 
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property. 

§ 551. Trial 

General rules govern with respect to the trial of ac¬ 


tions Involving community property or the separate prop- 
erty of the wife in community property states. 

A wife having capacity to bring suit on a com¬ 
munity claim, as discussed supra §§ 540, 541, has 


(11) Husband was not guilty of 
any such neglect or default m sup¬ 
plying suitable or proper necessaries 
as would render him liable for mer¬ 
chandise furnished his wife.—Crosby 

V. A. Harris & Co„ supra. 

(12) Indebtedness incurred by wife 
was necessary and reasonable.— 
Meredith v. Titche-Goettinger Co., 
Tex.Civ.App., 294 S.W. 988. 

(13) Lessee was put on Inquiry be¬ 
fore paying for lease, so as to be 
charged with notice of all facts which 
inquiry would have disclosed, includ¬ 
ing fact that leased property was 
community property of lessor and 
his deceased wife and that there were 
children of the marriage who had a 
one-half interest in the leased prop¬ 
erty.—^Luckel V. Bamsdall Oil Co.. 
Civ.App., 74 S.W.2d 127, affirmed 
Bamsdall Oil Co. v. Hubbard, 109 S. 

W. 2d 960, 130 Tex. 476. 

(14) Piano was “necessary house¬ 
hold article” as regards liability of 
purchaser's husband.—Oliver H. Ross 
Piano Co. v. Walker, Tex.Civ.App., Ill 
S.W.2d 1165. 

(15) Purchases by defendant’s hus¬ 
band and her overseer were kept se¬ 
cret from her, and plamtllf seller 
knew this, and knew they had no au¬ 
thority,—Greig v. Comeau, 119 So. 
4o9, 9 La.^Lpp. 250. 

(16) Purpose of husband and wife 
in procuring a loan was to use money 
in improving wife's separate estate. 
—^Brown v. Stoker, Tex.Civ.App., 102 
S.W.2d 248, error dismissed. 

(17) Transfer of certain community 
property by husband, not supported by 
any valuable consideration.—Scott v. 
Austin, 207 P. 710, 57 Cal.App, 563. 

(18) Wife, acting in concert with 
her mother, borrowed ring from hus¬ 
band with Intent of converting it to 
use of her mother and herself.—^Kra¬ 
mer V. Freeman, 3 So.2d 609, 198 La. 
244. 

(19) Wife conveyed her Interest in 
certain property.—White v. OrndorlE, 
TexCiv.App., 283 S.W. 903. 

(20) Wife executed and delivered 
valid vendor’s lien to surety on note 
executed by her and husband as se¬ 
curity for repayment of amount paid 
by such surety to release attachment 
lien on the wife's property.—^Rogers 
v. Bryan, Tex.Civ.App., 270 S.W. 1066. 

(21) Wife was not a public mer¬ 
chant or in any business whatever.— 
Fabacher v. Rouprich, 107 So. 295, 160 
La. 438, 

(22) Wife's separation suit was In¬ 
stituted in good faith on part of wife 
and her attorney, so as to entitle 


wife’s attorney to recover from hus¬ 
band for services rendered.—^Wilson v. 
Henderson, La.App., 191 So. 602. 

(23) Other matters see 31 C.J. p 157 
note 39 [e] (5). (6). 

Evidence held sufficient to snstain 
findings 

(1) For plaintiff in action by hus¬ 
band against wife on agreement for 
equal division of proceeds of land 
when sold.—^Luitwieler v. Luitwieler, 
234 P. 329, 71 Cal.App> 50. 

(2) Of husband’s ability to provide 
for wife.—^Davis v. Pyfe, 290 P. 468, 
107 Cal.App. 281. 

(3) That as between a certain hus¬ 
band and wife each agreed to pay 
rent.—Lane v. McAlpine, 2 P.2d 184, 
115 CaLApp. 607. 

(4) That business, in connection 
with which the note was given, was 
conducted on behalf of the com¬ 
munity, so that judgment was prop¬ 
erly rendered against the community 
assets, although only the husband 
signed the note.—^Protzman v. Bill¬ 
ings, 206 P. 848, 120 Wash. 123. 

(5) That certain seized property 
was a community asset and not sub¬ 
ject to seizure under a Judgment 
against wife.—^Fontenot v. Stark, La. 
App., 186 So, 77. 

(6) That defendant and his wife 
were not living together as man and 
wife at time of husband's deed of 
his share of community estate.— 
Brown v. Cordwent, Tex.Civ.App., 270 
S.W. 265. 

(7) That husband acquired certain 
property at close of an escrow, that 
wife executed and delivered to hus¬ 
band quitclaim deed covering the 
property, that husband conveyed 
property to third parties for valua¬ 
ble consideration, that in the mean¬ 
time the property had stood in the 
name of the husband as his separate 
property at all times, and that the 
third parties acquired the property 
without notice of alleged community 
interest of the wife and in reliance 
on her quitclaim deed.—^MacKay v. 
Darusmont, 115 P.2d 221, 46 CaLApp. 
2 d 21, 

(8) That husband did not have ex¬ 
press contract with wife for a speci¬ 
fied sum a year for legal services ren¬ 
dered her.—^Troy v. Troy, 238 P. 148, 
72 CaLApp. 767. 

(9) That husband did not make a 
gift of rentals to his wife, but that, 
if there was such a gift, it was of 
rentals that had accrued after limi¬ 
tation statutes had begun to run 
against claim for rentals.—Chandler 
V. Alamo Mfg, Co., Tex.Clv.App., 140 
1 S.W.2d 918. 


(10) That it was necessary for 
wife’s agent to execute note to make 
authorized improvements —^Richard¬ 
son v. Baskin, TexCiv.App., 44 S.W. 
2d 1067. 

(11) That neither husband nor wife 
understood the force and effect of a 
certain agreement between them — 
Cummins v. Cummins, 46 P.2d 284, 7 
CaLApp.2d 294. 

(12) That note was executed by 
agent of married woman for money to 
make improvements on her separate 
property.—Richardson v. Baskin, Tex. 
Civ.App., 44 S.W.2d 1067. 

(13) That purchasers were put on 
inquiry as to plaintiff's claim to land 
as community property.—^Bowles v. 
Bryan, TexCiv.App., 277 S.W. 760, 

(14) That proceeds of note were 
used for benefit of wife's separate 
property.—^Welsh v. Pottorff, Tex. Civ. 
App., 87 SW.2d 287—^Richardson v. 
Baskin, Tex.Civ.App., 44 S.W.2d 1067. 

(15) That services rendered and 
moneys advanced husband conducting 
business and subsequently opening 
bank account in wife's name consti¬ 
tuted his sole liability.—^Morrice v. 
Pitch, 263 P. 269, 88 CaLApp. 10. 

(16) That spouses at time of trans¬ 
actions out of which debts arose were 
domiciled In Alaska.—^Pirst Nat. Bank 
v. Estus, 52 P.2d 1243, 185 Wash, 174. 

(17) That wife executed deed of 
property to husband, but husband 
failed to perform condition therein 
requiring payment to wife’s father. 
—Tipton V. Tipton, 24 P.2d 525, 138 
Cal.App. 500. 

(18) That wife, in an action on a 
note brought against a husband and 
wife as principals, signed as comak¬ 
er, notwithstanding evidence offered 
by the wife, as permitted by statute, 
tended to show that she was a surety 
merely.—First Nat Bank v. Williams, 
202 P. 164, 54 CaLApp. 637. 

(19) That wife, in an action on a 
note executed by husband and wife 
In consideration of earlier note of 
the husband alone, and In form joint 
and several, did not sign as surety 
only.—^McCarthy v. Madison, 212 P. 7, 
190 Cal. 248. 

(20) That wife, in obtaining a loan, 
had for her purpose the placing of 
improvements on land covered by 
trust deed.—Brown v. Stoker, Tex. 
Civ.App., 102 S.W.2d 248, error dis¬ 
missed. 

(21) That wife's removal from hus¬ 
band prior to purchase of merchan¬ 
dise was due to husband's fault— 
Meredith v. Titche-Goettinger Co., 
Tex.Civ.App., 294 S.W. 988. 
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capacity to discontinue such suit.®5 Where plain¬ 
tiff wife before marriage to defendant instituted 
suit to set aside a conveyance to him, he acquired 
no right by virtue of the marriage to discontinue 


the action thereafter without her consent, or, if she 
was insane, without the consent of those whom the 
court appointed or permitted to conduct the litiga¬ 
tion on her behalf, together with the court’s ap- 


(22) That naming of mother as erty was procured by duress and 
beneficiary constituted a voluntary fraud of her husband.—^Blaine County 
gift without consideration, and that Nat. Bank v. Timmerman, 245 P. 389, 
widow did not consent to gift of wid- 42 Idaho 338. 

gw’s community interest in policy, (3) To establish lien of husband's 
and justified judgment for widow.— Judgment creditor on property which 
Bazzell v. Endriss, 107 P.2d 49, 41 had formerly been separate property 
Cal.App2d 463. of the wife.—Palmer v. Palmer, 121 

(23) With respect to other mat- P.2d 822. 49 Cal.App 2d 331. 

ters see 31 C.J. p 157 note 39 [e] ( 2 )— ( 4 ) other particular matters see 31 

(4). C.J. p 157 note 39 Ce]. 

Svidence held sufacieiit to snsiatn Evldexiee held InetLiaclent to rebut 


Judgment 

(1) Against husband for unpaid 
balance on wife's purchase of piano. 
—^Brook-Mays & Co. v. Biles, 125 So. 
475. 12 LaJ^pp. 178. 

(2) Denying plaintiff credit on in¬ 
debtedness to defendant in amount 
paid for plaintiff's assault on defend¬ 
ants’ testatrix.—^Allen v. Allen, 52 P. 
2d 353, 184 Wash. 627. 

(3) Denying recovery on note ex¬ 
ecuted by wife.—^Eeith v. Allen, Tex. 
Civ.App., 153 S.W.2d 636. 

(4) For broker's commission forj 
procuring purchaser of land as I 
against married women who were 
Joint owners of land.—Carter v. Mills, 
Tex,Civ.App., 9 S.W.2d 470. error dis-; 
missed. 

(5) For defendants, who were the 
former common-law wife of grantor, 
and the grantor's children to whom 
grantor had previously sought to 
transfer title to land in an action by 
another grantee to recover such ti¬ 
tle.—^Nlette V. Stringfellow, LsuApp., 
3 So.2d 911. 

(6) For plaintiffs In action by hus¬ 
band and wife for wife's wages for 
services to corporation managed by 
husband.—White House Dry Goods 
Co. V. Kliban, 23 P.2d 113, 42 Ariz. 
186. 

(7) In favor of plcdntiff for balance 
on note after payment of a certain 
amount thereon.—Sizeler v. Pino, 119 
So. 904, 10 La.Ann. 11. 

(8) Bestoring possession of premis¬ 
es to husband and wife on ground 
that wife did not consent to the lease 
or subsequently ratify it with the 
knowledge that it was for period of 
ten years.—Bowman v. Hardgrove, 93 
P.2d 303, 200 Wash. 78. 

Bvidanae held suffioiasit as regards 
othar xnacfetes 

(1) To support verdict for recovery 
from wife. 

CJal.—^Lindsey v. De Vaux, 123 P.2d 

144, 50 CalApp.2d 445. 

Tex.—Snyder-Bell Grocery Co. v 

Hamilton, C3lv.Aiip., 276 S.W. 752. 

(2) To support wile's defense tha 
contract for disposition of her prop- 


presumptioxL 

(1) That an obligation of the hus¬ 
band IS a community obligation.— 
Lino V. Hole, 291 P. 1079, 169 Wash. 
16. 

(2) That a contract entered into by 
husband for sale of real estate cre¬ 
ates a community obligation.—^Karr 
V. Mahaffay, 264 P. 2. 146 Wash. 569. 

(3) That notes signed by the hus¬ 
band are community obligations.—^E. 
I. DuPont De Nemours & Co. v. Gar¬ 
rison. 124 P.2d 939, 13 Wash.2d 170— 
Morrison v. Dungan, 47 P.2d 988, 182 
Wash. 503—Gould v. Culver, 270 P. 
93, 148 Wash. 689. 

Svidence bMd iasuffioieni to show 

(1) Acts of husband and wife, op¬ 
erating to create a partnership after 
a specified date.—^Thompson-Bltchie 
Grocer Co. v. Graham, 132 So. 394, 16 
La.App. 534. 

(2) Certain money did not enter 
into spouses' community property.— 
Mark v. Title Guarantee & Trust Co., 
9 P.2d 839, 122 Cal.App. 801. 

(3) Contract was made for benefit 
of wife's separate estate.—^Borders v. 
Moran, Tex.Civ.App., 51 S.W.2d 434 
—^Hall V. Hanen, Tex.Civ.App., 268 
S.W. 199. 

(4) Husband authorized wife to sell 
community property.—^First Nat 
Bank v. Coreil, La.App., 145 So. 395. 
amended in other respects 149 So. 
326. 

(6) Husband provided for wife in 
manner consistent with his circum¬ 
stances.— 1j, Feibleman & Co. v. 
p'Bourke, 124 So, 620, 12 La.App. 116. 

(6) Husband's assumption of mort¬ 
gagor wife's ,debt or husband's Inten¬ 
tion to mak^ new agreement or to 
modify the original contract—^Invest¬ 
ors Homestead Ass'n v. Anglada, 192 
So. 69, 193 La. 696. 

(7) Husband's overdrafts were in¬ 
curred for benefit of wife's separate 
property.—^Bank of Coushatta v. 
Coats, 127 So. 587, 170 La. 163. 

(8) Lack of consideration for 
wife's note on which suit is brought 
and that husband gave another note. 
—A. Baldwin d; Co. v, Lelong* l^a. 


App., 160 So. 573, amended in other 
respects 151 So. 132. 

(9) Married woman had parted 
with her property before executing 
contract so as to defeat recovery 
thereon.—^McKenzie v. Burnett, Tex. 
Civ-App.. 74 S.W.2d 143. 

(10) Partnership between husband 
and wife so as to render wife liable 
for services performed by plaintiff.— 
Allec v. Briggs, 265 P. 1024, 90 Cal. 
App. 525. 

(11) Purchasers were not innocent 
purchasers.—^Ellett v. Mitcham, Tex. 
Civ.App., 145 S.W.2d 917, error dis¬ 
missed, Judgment correct. 

(12) Other matters see 31 CJT. p 
157 note 89 [f] (2). 

Bvidenoe held Insnllloleiit to snstain 
findings 

(1) Awarding lien against certain 
property.—^Norris v. Stoneham, Tex. 
Clv.App., 46 S.W.2d 363. 

(2) That broker's services in ex¬ 
changing property acquired by spous¬ 
es during coverture, and held in 
wife's name, benefited wife's separate 
estate.—Strickland v. Pilgrim, Tex. 
Civ.App., 300 S.W. 215. 

(3) That Jewelry was not sold on 
wife's personal credit—Colonna v. 
Kruger, Tex.Clv.App., 246 S.W. 707. 

(4) That husband's signature to 
agreement and deeds was procured by 
fraud, that wife had refused to per¬ 
form agreement, and that considera¬ 
tion for agreement and deeds had 
failed.—Cummins v. Cummins, 46 P. 
2d 284, 7 CJal.App.2d 294. 

Bvldence held insnfiloleiLt to sus¬ 
tain Judgment against community for 
loan to husband, where receipts were 
destroyed pending wife's divorce ac¬ 
tion and notes substituted.—Olson v. 
Canuteson, 251 P. 890, 141 Wash. 603. 
Bvidenoe held InmifiLGient as regards 
other matters 

(1) To authorize recovery.—^Ekker 
V. Ekker, La.App., 169 So. 815. 

C2) To defeat finding of “joint ad¬ 
venture" on part of husband and 
wife.—^Butland, Edwards & Co. v. 
Cooke, 112 P.2d 287, 44 Cal.App.2d 
258. 

(5) In action against marital com¬ 
munity on corporate notes signed by 
husband, to sustain such communi¬ 
ty's burden of proving that notes 
wore not for community’s benefit— 
McNamara v. Gerbel, 8 P.2d 1001, 
167 Wash. 56. 

(4) Other particular matters see 
31 C.J. p 167 note 39 [c] [d] [f]. 

69. ];4a.:^Liayqy .v. ^Toye Bros. Auto 

A Taxicab Co.^ lO's So. 292, 15^ La. 

m 
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prorval.®® Where husband and wife are jointly 
sued, plaintiff cannot dismiss as to the husband not 
served, and take judgment against the wife.®*^ 

Where in an action against a married woman on 
her promissory note there is no proof that the debt 
was incurred for the use and benefit of her sepa¬ 
rate property or for her own use and benefit, so 
as to establish liability under the statute, the court 
may properly grant a nonsuit.®® A nonsuit, rather 
than a final judgment, may be the proper judgment 
to be rendered in a suit brought by a wife to re¬ 
cover her separate property where the effect of 
such final judgment would be an absolute rejection 
of her claim.®® 

Reception of evidence. The parties should be 
allowed full opportunity to introduce all competent 
and relevant evidence bearing on the issues in the 


case.*^® 

Questions of law and fact. In actions tried by 
the court without a jury questions of fact are for 
the court.'^^ Where the trial is before a jury, ques¬ 
tions of fact are to be determined by it,“^2 provid¬ 
ed there is sufficient evidence to require their sub- 
mission.7® Questions of law are for the court.^^ 

Direction of verdict. Where the husband is a 
mere formal party defendant, being required by law 
to be joined in a suit against his wife, and the ev¬ 
idence is insufficient to warrant a verdict against 
her, the verdict is properly directed in his favor. 
Where the burden is on plaintiff to show that cer¬ 
tain property is community property and not the 
separate property of defendant wife, the verdict is 
properly directed for her where there is no evi¬ 
dence that the property is not her separate proper- 


60. Te3C.—^Holland v. Bigsrs, 116 S. 
W. 167, 53 Tex.Civ.App. 867. 

67. Tex.—^Parker v. Hobgood, 16 
Tex. 249. 

68. Idaho.—^McFarland v. Johnson, 
127 P. 911, 22 Idaho 694. 

69. La.—Brown v. Willowbrook 
Brick 8c Tile Co., 104 So. 712, 158 
La. 777. 

76L Wash,—Steward v. Bounds, 9 P. 
2d 1112, 167 Wash. 554, modified on 
other grounds 15 P.2d 1119, 170 
Wash. 698. 

Xnterest of wives 
Where defendajit wives pleaded 
and offered to prove that renewal 
note in suit was given by their hus¬ 
bands for a former note signed by 
them for money advanced for benefit 
of estate In which wives had no in¬ 
terest, it was improper to exclude 
such proof.—Steward v. Bounds, su¬ 
pra. 

71- Tex.—^Levy v. Rosenthal, Civ. 

App., 288 S.W. 846. 

PartioTilar auestioiLB held to be fox 
court 

(1) Whether corporate stock 
standing in name of wife is com¬ 
munity property.—McAlvay v. Con¬ 
sumers’ Salt Co., 297 P. 135, 112 Cal. 
App. 383. 

(2) Whether evidence is sufilcient 
to overcome presumption in favor of 
community property.—-In re Treiut’s 
Estate, 80 P.2d 147, 26 Cal.App.2d 
717. 

(3) Whether land paid for with 
community funds and conveyed to 
wife became her separate property 
is a Question of fact within the text 
—^Levy v. Rosenthal, Tex.Civ.App., 
288 S.W. 845. 

(4) Whether presumption that 
wife takes interest as tenant in com¬ 
mon In property acquired by husbaiid 
and wife is controverted.—Stephen¬ 


son V. Brand, 10 P.2d 476, 112 Cal. 
App. 543. 

72- Tex.—Lasater v. Jamison, Civ. 

App., 203 S.W. 1151—Pox V. Brady, 

20 S.W. 1024, 1 Tex.Civ.App. 590. 
Wash.—^Brookman v. State Ins. Co., 

51 P. 395, 18 Wash. 808. 

Farticiilax questions held for jury 

(1) Agency of husband for wife.— 
Pols V. Langford, Tex.Cxv.App., 75 
S.W.2d 971, error refused—Gohlman, 
Lester & Co. v. Whittle, Civ.App., 264 
S.W. 595, reversed on other grounds 
273 S.W. 808, 114 Tex. 648. 

(2) Contributory negligence.—^Hay- I 
ward V. Downer, 224 P. 265, 65 CaL 
App. 450. 

(3) Effect of testimony explaining, 
modifying, or contradicting prior tes¬ 
timony that husband purchased lots 
with funds earned before marriage. 
—City of Ennis v. Telfair, Tex.Civ. 
App., 22 SW.2d 827. 

<4) Whether defendant husband is 
estopped from presenting a certain 
defense—^Trammell v. Nelman-Mar- 
cus Co., Tex.Civ.App., 179 S.W. 271. 

(5) Whether plaintiff married wo¬ 
man has been abandoned under cii> 
cumstances which entitle her to sue 
alone.—Bennett v. Gillett, Tex.Clv. 
App., 57 S.W. 302. 

(6) Whether there was any con¬ 
sideration for deed of trust by wife 
of her separate property.—Couger v. 
Costello, Tex:.Civ.App„ 10 S.W.2d 746. 

<7) Whether wife bound herself to 
pay for groceries out of her sepa¬ 
rate estate.—Fairbanks v. Ains¬ 
worth, Tex.Civ.App., 57 S.W.3d 198. 

(8) Whether defendant wife 
agreed to account stated between 
husband and a third person.—^Reid v. 
Topper, 259 P. 897^ 32 Ariz. 381. 

(9) Whether property was pur¬ 
chased by defendant’s husband with 
community funds and deed taken in 
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name of plaintiff to defraud defend¬ 
ant—Miller V. Miller, Tex.Civ.App., 
286 S.W. 837. 

(10) Value of wife’s servicea— 
Dallas Ry. & Terminal Co. v. Suther¬ 
land, Tex.Civ.App., 27 S.W.2d 880, er¬ 
ror dismissed—City of Ft Worth v. 
Weisler, Tex.Civ.App., 212 S.W. 280. 

73. Tex.—^Jones v. O. W. Lyman 
Millinery Co., 132 S.W. 864, 63 Tex 
Oiv.App. 197, 

Svldenco held suflicieint to require 
submission of question to jury. 

Tex—Crowder v. Crowder, C!iv.App., 
Ill S.W.2d 1161, error dismissed— 
City of Ennis v. Telfair, Civ.App., 
22 S.W.2d 827. 

Wash.—^Myers v. Walker, 24 P.2d 97, 
173 Wash. 592. 

SvldenoB held Insnfflolent to war¬ 
rant submission of question to Jury. 
—Bundle v. Winters, 298 P. 929, 38 
Arix 239. 

74. Wash.—^Bush & Lane Plano Co. 
Woodard, 175 P. 329, 103 Wash. 

612. 

80 C.J. p 1034 note 19. 

Farticiilar questUms held for oourt 
(11 Whether evidence was suffi¬ 
cient to overthrow statutory pre¬ 
sumption that conveyance vested ti¬ 
tle in wife as her separate proper¬ 
ty.—^Lyon V. Lyon, 233 P. 988, 70 
CaLApp. 607. 

(2) Proportion of profits from use 
of separate property and increased 
values resulting froip spouse’s abil¬ 
ity and aptlvlty.—In re Fellows* Es¬ 
tate, 289 P. 887, 106 Cal.App. 681. 

(3) Whether a husband’s gift of 
community property is reasonable in 
proportion to the whole amount of 
such property.—Nixon v. Brown, 214 
P. 624, 46 Nev. 439. 

(4) Other questions see 80 CJ. p 
1034 note 19 £a]. 

7B. Tex—^Hoffer v. Eastland Nat 
Bank, Civ.App., 169 S.W.2d 275. 
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ty.7® The direction of a verdict in favor of the 
party having* the burden of proof is unwarranted 
where there is any legal or competent evidence 
tending to prove the issues tendered by, or the 
contentions of, the adverse party."* ^ 

Instructions. The instructions should contain an 
accurate statement of the applicable rules of law;^^ 
conform to the issues raised by the pleadings and 
evidence,"*5 and not be misleading or confusing.^® 
A requested instruction which is applicable to the 
evidence, which is substantially correct, and which 
deals with a subject not sufficiently covered by oth¬ 
er instructions, should be given.^! On the other 
hand, failure to give an instruction not requested 
is sometimes held not to be error and the court 
properly refuses to give a requested instruction 
which contains an incorrect statement of law.^^ 
Where the pleadings of both parties treat property 


sued for as community property, it is not error to 
charge that it is community property.^^ In the 
event that the case is submitted on special issues of 
fact, the court need not instruct the jury as to the 
law applicable to separate or community property.85 

Verdict and findings. It is not necessary to em¬ 
ploy the names of parties litigant in a verdict un¬ 
less from the nature of the case a special verdict 
may be required,^® and, unless an intent to dis¬ 
charge one of several defendants is manifest, a 
general verdict for plaintiff may be regarded as a 
finding against all of the record defendants.®^ So, 
where the verdict found for plaintiff against “M. 
B. et ux.,” it was sufficient to sustain a judgment 
against defendant husband and the community of 
the husband and wife.®® 

In an action for personal injuries to the wife, 
in which the husband is joined as party plaintiff, 


76. Tex.—^Pontiac Buggry Co. v. Du¬ 
pree, 66 S.W. 703, 23 Tex.Clv.App. 

298. 

30 C.J. p 1034 note 21 [b] (2). 

77, N.M.—R Rosenwald & Son v. 

Baca, 210 P. 1068, 28 N.M. 276. 

Blrectioxi of verdict held xuLwaxraiLt- 
ed 

(1) In attorneys* action against 
husband and wife to establish plain¬ 
tiffs* claim to interests in wife’s sep¬ 
arate property and defendants’ com¬ 
munity property under wife’s con¬ 
tract to convey such Interests to 
plaintiffs in consideration of serv¬ 
ices rendered In determining and 
procuring wife’s property rights as 
against husband, defendants’ docu¬ 
mentary evidence of allegations of 
plaintiffs’ petitions that wife was 
permanently separated from hus¬ 
band when she employed plaintiffs 
and so represented to them and of 
wife’s divorce petition that she was 
compelled by husband’s cruel treat¬ 
ment to abandon him permanently 
was not so conclusive m plaintiffs’ 
favor on Issue of spouses* permanent 
separation as to warrant instruction 
of verdict for plaintiff.—^Masterson 
V. Bouldin, Tex.Civ.App., 151 S.W.2d 
301, error refused. 

(2) In suit by Judgment creditor of 
husband to set aside deeds from hus¬ 
band to his wife and son, on ground 
that each conveyance was fraudu¬ 
lent, in which wife in a cross action 
to try title claimed title by adverse 
possession under statute of limita¬ 
tions, evidence was held not conclu¬ 
sively to show as a matter of law 
that possession, held by wife, was 
adverse to that of her husband so as 
to warrant direction of verdict in 
her favor.—Texas Life Ins. Co. v. 
Ooldberg, Tex.Civ.App., 165 S.W.2d 
79D. 

<3) In an action to subject the 


separate property of a married wo¬ 
man to community debts, evidence 
as to whether the wife had by her 
conduct and representations made 
her separate property liable for the 
debt being conflicting, the direction 
of a verdict for plamtiff was held 
improper.—R Rosenwald & Son v. 
Baca, 210 P. 1068, 28 N.M. -276. 

TS, Cal.—^Passett v. Nascimlento, 
291 B. -269, 108 Cal.App. 14. 

31 CJ. p 167 note 60. 
mstmetion held proper or not er¬ 
roneous 

Cal.—Passett V. Nascimlento, 291 P. 

269, 108 CaLApp. 14. 

Tex.—Page v. Henderson, 106 S.W. 
2d 673, 129 Tex. 652, reversing 
Henderson v. Page, Civ.App., 78 -S. 
W.2d 293. 

Wash.—^Byrne v. Sanders, 134 P.2d 
941—^Lucci V. Ducci, 99 P.2d 393, 
2 Wash.'2d 624, modifying 91 P.2d 
730, rehearing granted 94 P.2d 479. 
31 C.J. p 158 note 60 [b]. 

Xnstractioa, held improper or errone¬ 
ous 

Tex.—Sabinal Nat. Bank v. Cunning¬ 
ham, Civ.App., 256 S.W. 317. 

T®. Tex,—^Whaley v. Whaley, Civ. 
App„ 287 S.W. 146. 

Instructions held proper or not er¬ 
roneous 

Tex.—^Irving v. Port Worth State 
Bank, Com.App., 256 S.W. 584, re¬ 
versing Port Worth State Bank v. 
Irving, Civ.App., 241 S.W. 277— 
Kuehn v. Kuehn, Clv.App., 259 S. 
W. 290—Guaranty State Bank v. 
Shirey, Civ.App., 258 S.W. 1109. 
W€Lsh.—Lucci V. Luccl, 99 P.2d 393, 
2 Wash.2d 624, modifymg 91 P.2d 
730, rehearing granted 94 P.2d 470. 
Instraction held improper or errone¬ 
ous ^ 

Arls.-—Brandon v. Carr, 237 P, 642, 28 
< Ariz. 454. 
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f Tex.—Irving v. Port Worth State 
I Bank, Com.App., 266 S.W. 584, re¬ 
versing Port Worth State Bank v. 
Irving, Civ.App., 241 S.W. 277— 
Dutton V. Kinsey, Civ.App., 124 S. 
W.2d 446—^Whaley v. Whaley, Civ. 
App., 287 S.W. 145. 

Wash.—^Byrne v. Sanders, 134 P.2d 
941. 

80. Tex.—Irving .v. Port Worth 
State Bank, Com.App., 266 S.W. 
•584, reversing Port Worth State 
Bank v. Irving, Civ.App., 241 S.W. 
277—Nelson v. Prey, App., 16 S.W. 
250. 

Xnstmotion held confusing 
Tex.—Irving v. Port Worth State 
Bank, Com.App., 256 S.W. 684, re¬ 
versing Port Worth State Bank v. 
Irving, Clv.App., 241 S.W. 277. 
Xustmotion held not 
Tex.—Watkins v. Watkins, Civ.App., 
119 S.W. 146. 

81. Tex.—Pox V. Brady, 20 S.W. 
1024, 1 Tex.Civ.App. 590. 

82. Tex.—Schuster v. Bauman Jew¬ 
elry Co., 15 S.W. 259, 70 Tex. 179, 
23 Am.S.R. 327. 

83. Tex.—^Moss v. Ingram, Civ.App., 
224 S.W. 268. 

Instxuotion properly reftised 
Wash.—^Luccl v. Luccl, 99 P.2d 393, 
2 Wash.2d 624, modifying 91 P.2d 
730, rehearing granted 94 P.2d 479. 

84. Tex.—^Bullis v. Presidio Min. 
Co., 12 S.W. 897, 76 Tex. 640. 

86. Tex.—York v. Hilger, Civ.App., 
84 S.W. 1117. 

SB. Wash.—^Hicks v. Baumgartner, 
164 P. 743, 96 Wash. 71. 

817. Wash.—Hicks v. Baumgartner, 
supra. 

8& Wash.-—Hicks v. Baumgartner, 
supra. 



42 C.J.S. 


EJJSBANB AND WIFE 


§ 552 


a verdict in favor of both plaintiffs is proper, 
where the damages are considered community prop¬ 
erty in which the husband has an interest, as dis¬ 
cussed supra § 473. If, in an action by husband and 
wife, the wife was unnecessarily joined, a verdict 
for “plaintiff” is sufficient and, iil an action for 
personal injuries sustained by the wife wherein the 
husband was joined, a verdict stating that the jury 
found for plaintiff, naming the wife, showed that 
they did not consider any damage as to the hus¬ 
band.^ ^ On a trial before the court alone, defend¬ 
ant may tender and request findings covering differ¬ 
ent phases of the case under the evidence.^^ How¬ 
ever, in an action against a husband and wife 
where the answer alleges that they are husband and 
wife, failure of the court to find that the alleged 
husband is actually such is immaterial.^ ^ A spe¬ 
cial finding of a jury is properly to be construed 
with reference to the special interrogatory which it 
answers®^ and with the answers to other interrog¬ 
atories.® ^ In a particular case the language of a 
special finding by a jury was held not to be a find¬ 
ing that a clause in a deed from a husband to his 
wife was inserted by mistake.®® In an action 
against a husband and wife a recital in conclusions 
of fact that certain property involved in the action 
was given to the wife by the husband has been 
held to constitute a finding of fact vesting such 
property in the wife.®^ A finding that certain real 
property was acquired by the husband after the 
granting of an interlocutory decree of divorce and 
during marriage, and was not owned by him before* 
marriage and was not acquired by gift, bequest, 
devise, or descent to him, amounts to a finding that 
such property is community property.®® A finding 
that plaintiff husband is the sole owner of an undi¬ 


vided half interest in certain property and that de¬ 
fendant wife owns an undivided one-half com¬ 
munity interest in the remainder is a sufficient find¬ 
ing as regards ownership.®® A special finding by 
a jury that a wife signed a deed on condition that 
she was to have the value of the land does not 
conflict with a finding that the note therefor was 
not given to her.^ The sufficiency of findings to 
support the judgment is considered infra § 552. 

§ 552. Judgment, Execution, Review, and 

Costs 

a. Judgment; execution and enforcement 

b. Review 

c. Costs 

a. Judgment; Execution and Enforcement 

(1) Judgment 

(2) Execution and enforcement 

(1) Judgment 

(a) In general 

(b) Rendition for or against particular 

parties 

(c) Default or confession 

(d) Construction 

(e) Operation and effect; setting aside 

(f) Liens and priorities 

(a) In General 

The Judgment must be In conformity with, and tus- 
talned by, the pleadings and evidence. 

Judgments in actions involving community prop¬ 
erty or the separate property of the wife, in com¬ 
munity property states, must be in conformity with, 
and sustained by, the pleadings and evidence® as 


89* CaL—^Johnson v. Hendrick, 187 
P. 782, 46 CaXA. 817. 

80. Tex.—Johnson v. Erado, Civ. 

App., 60 S.W. 139. 

30 C.J. p 1037 note 71. 

91 . Tex.—^Hillsboro v. Jackson, 44 
S.W. 1010, 18 Tex.Civ.App. 826. 

92 . Wash.—Sackman v. Thomas, 64 
P. 819, 24 Wash. 660. 

93. Cal.—First Nat Bank v. De 
Moulin, 206 P. 92, 66 CaLApp. 313. j 

9 A Tex.—^Larrabee v. Porter, Civ. 

App., 166 S.W. 396. 

30 C.J. P 1037 note 86. 

95. Tex.—Cushman v. Masterson, 
Civ.App., 64 S.W. 1031. 

•30 C.J. p 1037 note 87. 

9a Tex.—^Markum v. Markum, Civ. 
App., 210 S.W. 835. 

97. Tex.—Collins v. Austin, Civ. 
App., 32 S.W.2d 913, error refused. 


SiaxnoiLds 

Tex.—Collins v. Austin, Civ.App.. 82 
S.W.2d 912, error refused. 

9a Cal.—Hlltbrand v. Hiltbrand, SO 
P.2d 1292, 13 C3aLApp.2d 330. 

99. Cal.—Maskuns v. Maskuns, 268 
P. 1093, 93 CaLApp. 27. 

1. Tex.—^Barhart v. Ajmew, Civ. 
App., 190 aw. 1140. 

2. Tex.— Houston Gas & Fuel Co. v. 
Spradlin, Civ.App., 66 S.W. 2d 1086 
—Beshears v. Talbot, Civ.App., 241 
S.W. 635. 

Judgments hdld to conform or snlft- 
deatly supported 

Tex.—O’Meara v. Williams, Civ.App., 
137 S,W.2d 66, error dismissed, 
judgment correct—Gaines v. j 
Gaines, Civ.App^ 119 S.W.2d 427—‘ 
Rochmill v. Varner, Civ.App., 81 
S.W.2d 1048—Williams v. Borch- 

' era. Civ.App,, 244 S.W. 1063. 
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Wash.—^Aid v. Bo’vrerman, 282 P. 297, 
132 Wash. 319. 

Judgments hOId not to eonform or 
not gnlllciently supported 

Ariz.—^Bristol v. Moser, 99 P.2d 706, 
55 Ariz. 185. 

CaL—Dickey v. Kuhn, 289 P. 242, 106 
Cal.App. 300. 

Tex.—^Matthies v. Rannals, CIv.App., 
91 S.W.2d 380—Wadkins v. Dilling¬ 
ham, Oiv.App., 59 S.W.2d 1099— 
Houston Gas & Fuel Co. v. Sprad¬ 
lin, Qiv.App., 55 S.W.2d 1036—Fair¬ 
banks V. Hayes-Sammons Hard¬ 
ware Co., Civ.App., 55 S.W.2d 591 
—Sneed v. Sneed, Civ.App., 296 S. 
W. 648—Beshears v. Talbot, Civ. 
App., 241 S.W. 635. 

Wash.—Steward v. Bounds, 9 P.2d 
1112, 167 Wash. 654, modified on 
other grounds 15 P.2d 1119, 170 
Wash. 698. 

Default Judgment see Infra subdivi¬ 
sion a (1) (c) of this section. 
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well as the findings.^ Recovery by husband or 
wife, or both, as community or separate property 
is considered supra §§ 472, 473. 

(b) Rendition for or against Particular Par¬ 
ties 

aa. In general 

bb. In actions involving community 
rights or liabilities 

cc. In actions involving separate rights 
or liabilities 

dd. In actions in favor of one spouse, or 
representative thereof, against oth¬ 
er spouse 

aa. In General 

A Judgment cannot be rendered against the com* 
munity unless the husband is a party to the suit; nor 
can a Judgment against a married woman be valid unless 
the liability it Imposes is warranted by the facts ap¬ 
pearing In the record. 

A judgment cannot be rendered against the com- I 
munity unless the husband is a party to the suit.^ 
A judgment against a married woman is not valid 
unless the liability it imposes is warranted by the 
facts appearing in the record.® 

Sufficiency of verdict to sustain- In an action 
against husband 'and wife a verdict against the 
husband, naming him, “et ux.” is sufficient to sus¬ 
tain a judgment against the husband and the com¬ 
munity; the name of the husband, as well as the 
abbreviation, may be rejected as surplusage, and 
it may be presumed that the jury intended to find 
against both record defendants in the absence of an 
apparent intent to discharge one of them.® 


bb. In Actions Involving Community Rights 
or Liabilities 

Whether Judgment may be rendered for or agahrst 
a husband or wife or both in actions involving community 
rights or liabilities depends largely on questions relating 
to parties and whether such Judgment is against the 
wife only or against the community and the individual 
spouse. 

[ Where the action affects community property and 
in the particular jurisdiction must be brought by 
the husband alone, as discussed supra § 541, a judg¬ 
ment in favor of the wife is invalid.^ Where the 
damages for which an action is brought by the hus¬ 
band and wife are such as are recoverable by the 
husband, and no issue touching damages sustained 
by the wife is submitted, a judgment in favor of 
the wife is, likewise, improper.® However, where 
the right to damages for which a joint suit is prop¬ 
erly brought by a husband and wife is community 
property, judgment is properly rendered in favor 
of both,® and this may be so notwithstanding the 
verdict is in form in favor of one only.^® Judg¬ 
ment may, likewise, be rendered in favor of both 
husband and wife as defendants in an action in 
which they present a common defense,and this 
is so, notwithstanding the wife is not a necessary 
party in the action.^® 

In an action against husband and wife involv¬ 
ing community property or to recover on a debt, 
obligation, or liability of the community, judgment 
should not be rendered against the wife,^® nor 
should a judgment be rendered in such a form as 
to render her separate property liable therefor.^^ 
In an action against the wife alone, no judgment 
may be rendered against her interest in community 


а. Wasli.—Seattle Nat, Bank v. Tre- 
fethen. 11 P.2d 344, 168 Wash. 173. 

atUlgmeats sufflo ie ntly supported 
Cal.—MacKay v, Dairusmont. 116 P. 
2d 221, 46 Cal.App.2d 21—Cummins 
V. Cummins, 46 P,2d 284, 7 Cal 
App.2d 294. 

Wash.—Seattle Nat. Bank v, Tre- 
fethen, 11 P.2d 244, 168 Wash. 173. 
Jadgmeuts not suAdently supported 
CaL—Vanasek v. Pokouney, 238 P. 
798, 73 CaLApp. 312. 

30 CJ. p 1037 note 89. 

4. Wash.—;Conley v. Greene, 163 P. 
1089, 89 Wash. 39. 

б. XjSl ,—^Rohson v, Shelton, 14 Lia. 
A.nn. 712. 

31 CJ. p 158 note 62. 

6i Washr-Hieks y.‘ Baumgartner, 
164 P. 748, 96 Wash. 71. 

'7. La.—^In re State Realty Co., Ltd., 
6 La.A.Orleans, 198. 

Mrehase la wife’s niuut; joinder 
of hnyhaad , ,, 

Notwlt h a t a n i Mp ^ ^ the , co^;imuAity. 


property Involved in the suit has 
been purchased in the wife's name 
and the husband Joined in the suit 
to aid and authorize her, a Judgment 
for the wife alone is invalid.—^Mitch¬ 
ell V, Dixie Ice Co., 102 So. 497, 157 
La. 383. 

8. Tex.—Travelers Ins. Co. v. Key, 
Civ.App., 146 S.W.2d 813. 

9. U.S.—Porto Rico Ry.. Light & 
Power Co. v. Cognet, C.C.A.Puerto 
Rico, 8 P,2d ’21, certiorari denied j 
45 S.Ct. 511, 288 y.S. 691, 69 L.Bd.' 
1159. 

CaJ.—Paine v. San Bernardino Valley' 
Tract,^Co., 77 P. 659, 143 Cal 664.1 
30 C.J. p 1040 note 36. j 

PeXTOma Injuries j 

(!) The text rule has been applied 
in an action for personal injuiiea 
sustained by husband and wife in 
same tiunsaction.—Cavagnaro v. 

Delmas, 84 P.2d 274, 29 Cal.App.2d 
352. 

(2) The rule has also been applied 
In an action to recover for personal 

44 


injuries to the wife.—Porto Rico Ry., 
Light & Power Co. v. Cognet, C.C.A, 
Puerto Rico, 3 F.2d 21, certiorari 
denied 46 S.Ct. 611, 268 U.S. 691. 69 
L.Bd. 1159. 

30 C.J, p 1040 note 36—31 C.J. p 158 
note 70. 

la U.S.—Porto Rico Ry., Light & 
Power Co. v. Cognet, supra. 

IL Tex.—General Bonding & Cas¬ 
ualty Ins. Co. V. Hill, Ciy.App., 195 
S.W. 873. 

30 C.J. p 1043 note 68 [aj. 

12% Tex.—General Bonding & Cas¬ 
ualty Ins. Co. V. Hill, supra. 

13. Tex.—Fairbanks v. Hayes-Sam- 
mons Hardware Co., Civ.App., 65 
S.W.2d 691—^Flynt v. City of 
KingsviUe, Civ.App., 60 S.W.2d 414, 
reversed on bther grounds 82 S.W. 
2d 984, 125 Tex. 510. 

3L C.J. p 158 notea 72, 75. 

14i Wash.—McLean v, ■ Burginger, 
171 P. 518, 100 Wash. j570—DavW 
.. V. esarey, 180 P, 1187, 72 Wash. 637. 
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property.15 However, in an action against a hus¬ 
band and wife involving their community property, 
it is held that judgment may be properly rendered 
against the community,and against the husband^^ 
and the wife^® as a member thereof, and a judg¬ 
ment against the husband need not be restricted to 
a separate judgment.i^ Ordinarily, as against the 
wife, the judgment should go no further than to 
establish the community character of the indebted- 
ness.2® Where a loan to the wife is a community 
obligation, as considered supra § 519, and suit to 
recover the money loaned is brought against both 
husband and wife, judgment is properly rendered 
against the wife personally and the community.^i 
Moreover, there exists authority to the effect that 
where a married woman sued jointly with her hus¬ 
band has been duly cited and the matter of her per¬ 
sonal liability directly put in issue, a personal judg¬ 
ment against her by a court having jurisdiction is 
not void.22 

Where the wife has voluntarily pledged or mort¬ 
gaged community property to secure a community 
debt, a judgment may be rendered against her fore¬ 
closing her right, title, or interest in the property 
so pledged or mortgaged.23 

Where, pending a suit by the husband to recov¬ 
er community property, a decree of divorce is 
granted to the wife, in which the property is award¬ 
ed to her, plaintiff can only recover the costs, and 
the damages for the detention.24 

Under a statute making the share of the wife 
in community property subject to certain charges 
and expenses, a judgment declaring her to be own¬ 
er of certain community property should also be 


made subject to such charges and expenses.^s 

Husband joined pro forma, A judgment cannot 
be rendered in favor of a husband who is joined 
merely pro forma as a party in a suit brought by 
his wife to recover community property,^^ this be¬ 
ing particularly true under allegations of the hus¬ 
band's pleadings that he does not seek or demand 
recovery for himself but joins merely to recover 
for her all of her rights.27 

cc. In Actions Involving Separate Rights or 
Liabilities 

The Judgment which may be rendered for or against 
particular parties in actions involving separate rights or 
liabilities is determined by the parties and pleadings. As 
regards personal judgments against the wife, whether 
her disabilities of coverture are removed and whether 
the indebtedness involved inures to the benefit of her 
separate estate are matters of first Importance. 

A judgment in favor of the wife should be in fa¬ 
vor of the husband also when he is a necessary 
party to the suit.23 A separate judgment in favor 
of husband and wife as their separate interests may 
appear may be proper, notwithstanding they are 
improperly joined as plaintiffs in the action.^® Un¬ 
der a statute making the separate property of the 
wife liable for her debts contracted before mar¬ 
riage, it has been held that a judgment may prop¬ 
erly be rendered against both husband and wife, 
but that the judgment against the husband should 
not be a personal one.®^ In an action based on the 
wife's tort in which the husband has not participat¬ 
ed, a general judgment may be rendered against 
both husband and wife.^^ In an action on a note 
executed by a wife, personal judgment cannot be 
rendered agfainst the husband who is not a party 


15. La.—Anderson y. Edmondson, 
‘App., 8 So.2d 131. 

10. Wash.—^Lucci v. Lucci, 99 P.2d 
393, 2 Wash.2d 624,' modifying 91 
P.2d 730, rehearing granted 94 P. 
2d 479—Reeve v. Arnoldo, 30 P.2d 
943, 176 Wash. 679—Grote-Rankin' 
Co. V. Brownell, 186 P. 146, 76 
Wash. 335. 

17. Wash.—^Lucci v. Lucci, 99 P.2d 
393. 2 Wash.2d 624, modifying* 91 
P.2d 730, rehearing granted 94 P. 
2d 479—^Reeve v. Amoldo, SO P.2d 
943, 176 Wash. 679. 

la Wash.—Reeve v. Amoldo, supra. 
31 C.J. p 158 note 78. 

39. Wash.—Tacoma Ass'u of Credit 
Men V. Lyons, 172 P.-823, 102 Wash. 
213. 

.2a Washu—White v. Ratntf, 112 P. 

502, 61 Wash. 383. 

31 C.J. p 158 note 80. 

aOi. Wa«h.—Fie^dlnff v. Kstter, 149 
P. 967, 89 !»*• 


Xh aetton to gniet title, order re¬ 
quiring mortgage on property to be 
paid out of community property first, 
then out of separate property of wife, 
was proper, since mortgage was 
placed thereon for community pur¬ 
poses, and rights of mortgagee, not a 
party to the suit, were not affected.— 
Zintheo v. B. P, Goodrich Rubber Ca, 
239 P. 391, 136 Wash. 196. ’ 

22. Tex.—Williams v. Borchers, Civ. 
App„ 244 S,W. 1053. 

23. Wash,—^Bird v. Steele, 182 P. 
724, 74 Wash. 68. 

24. Wash,—Carney v. Simpson, 46 P. 
233, 15 Wash. 227. 

25. CaL—Scott V. Austin, 207 P. 710, 
57 Cal.App. 558. 

Admlnistratloii ohaxges ai^ expoEsesj 
debts and family allowances 
Cal,—Scott V. ’Austin, supra. 

26. Tex.—^Lucas v. Pallas County, 
Clv.App., 138 S.W.2d 179. 

217. Tex.—^Lucas v. PallcLs gounty, 
supra. 


J88. Tex.—Taylor v. Pndgen, 3 Tex. 
ACiv.Cas. 5 89. 

Aoddental Omission of xnaxzied wo. 
man’s name 

Tex.—^Miller v. Rogers, 49 Tex 398. 

31 C.J. p 159 note 84 [aj. 

29. La.—Martin v. Derenbedcer, 40 
So. 849, 116 La. 496. 

30 C.J. p 1040 note 39 [a]. 

3a Tex—^Roundtree v. Thomas, 32 
Tex 286—^Nash v. George, -6 Tex 
234. 

Provision for satisfaction out of 
wife's separate property bee infra 
subdivision a (2) of this section. 

3L Cal.—Wood V. Oxford, 52 CaL 
412. 

sa Tex—Scott V. Brazile, Com. 
App., 292 S.W. 185, reversing Brar 
sille V. Scott, Oiv.App., 278 S.W. 
1013. 

30 C.J. p 1045 note 80 fc]. 

Execution against husband's sepa¬ 
rate property see infra subdivision 
a (2) of this sectton. 
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to such note.38 

Where a note sued on is the separate obligation 
of both husband and wife, but is not a community 
obligation, it is proper to render a joint and sev¬ 
eral judgment against the spouses,but not a 
judgment against the community.35 

Where the disabilities of married women have 
been removed by statute, personal judgment may 
be rendered against a married woman to the extent 
that such disabilities have been removed.^® Un¬ 
der statutes enabling a married woman to be sued 
as a feme sole, a personal judgment regularly en¬ 
tered against her is valid.37 A statute authorizing 
entry of judgment against one of several parties 
does not, however, authorize judgment against the 
wife alone where the husband is a necessary party 
in a suit against her.^s A judgment cannot be 
rendered against a wife which would subject her to 
a personal liability greater than that permitted un¬ 
der statutes removing her common-law disabili- 


ties.^® Where the debt sued on is the debt of the 
husband, not inuring to the benefit of the wife or 
her separate estate, a judgment against her,^® ei¬ 
ther personally^! or against her separate property,42 
or in effect against the separate as well as the com¬ 
munity estate of the wife,42 is improper. In one 
state at least, it has been held that no personal 
judgment can be taken against a married woman 
on a note signed by herself and husband,44 unless 
it be shown that such note inures to the benefit of 
her separate estate or on a note executed by her 
husband in the absence of any showing that she 
ever signed or assumed it,*4® and where the wife, 
or the husband, or the husband and wife, have exe¬ 
cuted notes for the purchase price of land, title to 
which is taken in her name, it is proper and neces¬ 
sary to restrict the judgment against her to a fore¬ 
closure of the vendor’s lien on the land.47 One 
selling personal property, not constituting neces¬ 
saries, to a married woman and taking a chattel 
mortgage on such property is not required to pro- 


33: Tex.—Wall v. Irlck, Civ.App., * 
83 aW.2d 394. 

34i Wash.— K&tz v. Judd. 186 P. 

613. 108 Wash. 537. 

35. Wash,—^Katz v. Judd, supra. 

30. Tex.—Samuell v. American 
Mortg. Corporation, CIv.App,, 78 S. 
W.2d 1036, affirmed American 
Mortg. Corporation v. Samuell, 108 
aw.^d 198, ISO Tex. 107—Powell v. 
Rockow, Civ.App., 58 S.W.2d '536, 
reversed on other grounds 92 S.W. 
2d 437, 127 Tex. 209. 

SO C.J. p 1044 note 67 [b]—31 Q.J. p 
159 note 90. 

Benefit Inuzing to wife's separate es¬ 
tate 

Tex.—^Burlington State Bank v. 
Tucker, Civ.App., 76 S.W.2d 811— 
Powell v. Rockow, Civ-App., 58 S. 
W.2d 536, reversed on other 
grounds 92 S.W.2d 487, 127 Tex. 
209—^Brooks v. Zom, Clv.App., 24 
S.W.2d 742, error dismissed. 

30 C.J. p 1044 note 67 tb] (1). 
dtunsj wording 

A personal Judgment against a 
wife is not rendered invalid merely 
because clumsily worded, where the 
Judgment intended to be rendered 
can be ascertained from the whole 
judgment.—^Dutton v. Kinsey, Tex. 
Civ.App.. 124 S.W.2d 446. 

Pleading of coverture . 

(1) The text rule is particularly 
applicable where the married woman 
fails to plead her covertura—Powell 
V. Rockow, Civ.App,, 58 S,W.2d 636, 
reversed on other grounds 92 S.W. 
2d 437, 127 Tex. 209. 

<2) Personal Judgment may not 
be entered against married woman, 
where her coverture is pleaded.— 
Jackson v. American Central Idfe 


Ins. Co., Tex.Civ.App., 77 S.W.2d 
1064, error refused. 

37. Cal.—Kmery v. Kipp, 97 P. 17, 
154 Cal. 83, 129 Am.S.R. 141, 19 
I 4 .R.A..N.S., 983, 16 AnmCas. 792. 
30 C.J. p 1044 note 70 [ej. 

38: Cal.—McDonald v. Porsh, 68 P. 
817. 136 Cal. 301. 

39. Tex.—Service Parts Co. v. Biz- 
zel, Civ.App., 120 S.W.2d 919—Jeff¬ 
erson Standard Life Ina Co. v. 
Lindsey, Civ.App., 94 S.W.2d 549, 
error dismissed—^Mathies v. Ran- 
nals, Civ.App., 91 S.W.2d 380—Eld¬ 
er V. Hudspeth County Conserva¬ 
tion and Reclamation Diet. No. 1, 
Civ.App., 64 S.W.2d 981, error re¬ 
fused—^Borders v. Moran, Civ.App., 
51 S.W.2d 434 —Smith v. Friona 
State Bank, Civ.App., 28 S.W.2d 
199. 

30 CJ, p 1043 note 66 d (2)-(6), p 
1051 note 54 [bl. 

Taxes 

The text rule does not preclude en¬ 
try of a personal Judgment against 
a married woman for delinquent tax¬ 
es assessed against her and her hus¬ 
band.—^Elder v. Hudspeth County 
Conservation and Reclamation Dlst 
No. 1, Tex.Civ.App., 64 S.W.2d 981, 
error refused. 

40: Arlz.—Bristol v. Moser, 99 P.2d 
706; 55 Arlz. 185—First Nat Bank 
V. Reeves, 234 P. 556, 27 Arlz. 508. 
Tex.—^Borders v. Moran, Civ.App., 51 
S.W.2d 484. 

31 C.J. p 159 note 93. 

FleadixLg sad proof 

In the absence of benefit to the 
wife's separate estate appearing in 
the pleading and proof, a Judgment 
against her is improper. 
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Idaho.—^Roberts v. Hudson, 28$ P. 
364, 49 Idaho 132. 

Tex.—^Hart v. Martin, Civ.App., 299 
S.W. 520. 

41- Tex.—Ferguson v. Reed, 45 Tex. 
674—Borders v. Moran, Civ.App., 
51 S.W.2d 434—^Hoffman v. Korp & 
Murray Tool Co., Civ.App., *251 S. 
W. 838. 

Wash.—^Delano v. Tennent, 244 P. 
273, 138 W€ish. 39, 43 A.L.R. 766. 

42. Arlz.—Bristol v. Moser, 99 P.2d 
706, 56 Ariz. 186—First Nat Bank 
V. Reeves, 234 P. 566, 27 Ariz. 608. 
81 C.J. p 159 note 95. 

43- Wash.—Smith v. Fisher, 168 P. 
976, 99 Wash. 102. 104. 

30 C.J. p 1046 note 81. 

44b Tex.—Christian v. Manning, Civ. 
App., 59 S.W.2d 234, modified on 
other grounds Manning v. Chris¬ 
tian, 81 S.W.2d 54, 124 Tex. 617— 
Tygart v. Hulshizer, Civ.App., 234 
S.W. 1116, dismissed for want of 
Jurisdiction—Daggett v. Farmers' 
Nat. Bank, Civ.App., 262 S.W. 344. 

45. Tex.—Callum v. Lowe, Civ.App., 
9 S.W.2d 70. 

48. Tex.—Green v. Duncan, Civ. 
App., 134 ■S.W.2d 744. 

47. Tex.—Service Parts Co. v. Blz- 
zell, Civ.App., 120 S.W.2d 919— 
Matthies v. Rannals, Civ.App., 91 
S.W.2d 380—^Davis v. Cicero-Smith 
Lumber Co., Civ.App., 55 S.W.2d 
130, error dismissed. 

31 C.J. p 159 note 96. 

Improper form of Jiidgment 

Tex.—^Finley v. Wakefield, Civ.App.. 
1B4 S.W. 765. 

30 C.J. p 1042 note 59 Ul. 
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cure a personal judgment against her in order to 
foreclose the lien of such mortgage.*** In fore¬ 
closure of a mechanic’s lien contract executed by 
husband and wife, a personal judgment against her 
is unauthorized.^^ When not warranted by the 
evidence, a judgment operating as a final denial of 
a wife’s right of action in a suit brought to recover 
her separate property is, of course, improper.^o 

Husband joined pro fortna. Under statutes re¬ 
lating to pro forma joinder of the husband in ac¬ 
tions involving separate debts and demands of his 
wife, a personal judgment cannot be rendered 
against a husband who is merely joined pro forma 
with his wife.51 

dd. In Actions in Favor of One Spouse, or 
Representative Thereof, against Other 
Spouse 

A personal or money Judgment may be entered in 
favor of one spouse or the representative thereof against 
the other spouse. 

Where a wife may bring an action against her 
husband, a money judgment in her favor may be 
entered against him.®* A personal judgment 
against a husband may also be entered in favor of 
the wife’s representative.®* At least in one ju¬ 
risdiction, however, it has been held that a simple 
moneyed judgment against a husband in favor of 
his wife caimot stand where the community still ex¬ 


ists.®^ 

(c) Default or Confession 

Judgment by default may be taken against a hus- 
band and wife as well as against the wife alone; she 
may also confess Judgment, and under statute may con¬ 
sent to a Judgment that may be binding on her- 

A judgment by default may be taken against hus¬ 
band and wife,®® and made final on proof of the 
demand,®® in a proper case, that is, where both hus¬ 
band and wife have been cited,®'^ they have failed 
to appear, answer, or defend,®* and have not been 
prevented by fraud or duress from doing so.®* A 
default judgment against a husband and wife, which 
is regular on its face, is not void, notwithstanding 
the pleading fails to state a cause of action under 
a statute binding the wife’s separate estate.®^ A 
default judgment may be entered against a wife 
'where she has been properly cited and fails to ap- 
pear,®i particularly where her coverture has not 
been pleaded,®* although it has been held, under a 
statute requiring that the husband and wife be 
jointly sued on all separate debts and demands 
against the wife, that a judgment by default 
against her in an action based on a contract made 
during coverture without joinder of her husband 
is at least voidable.®* A default judgment cannot 
be taken against a wife who is not actually in de¬ 
fault,®^ and such a judgment must be supported by 
the pleading.®® 


48. Tex.—^Becker v. Goodman-Kantz 
Furniture Go., Civ.App., 13 S.W.2d 
735, error dismissed. 

49. Tex.—Garrett v. Katz, Civ.App., 
23 S.W.2d 436, judgment corrected 
27 S.W.2d 373. 

50. La.—^Brown v, Willowbrook 
Brick & Tile Co., 104 So. 712, 158 
La. 777. 

51. Tex.—^Fairbanks v. Hayes-Sam- 
mons Hardware Co., Civ.App., 55 S. 
W.2d 591—Smith v. Friona State 
Bank, Clv.App., 28 S.W.2d 199— 
Leonard v. Jackson, Civ.App., 19 
S.W.2d 800—^Painter v. Powell, Civ. 
App., 299 S.W. 952. 

Affirmative relief against husband 
Tex.—^Fairbanks v. Hayes-Sammons 
HardwcLre Co., Civ.App., 55 S.W.2d 
691. 

52. Tex.—Kuehn v. Kuehn, Civ.App., 
259 S.W. 290. 

llflGoney Judgment 

Where the court finds it unprac- 
ticable to restore to the wife her in¬ 
terest in community property by a 
judgment for recovery of her inter¬ 
est therein, a money Judgment may 
be properly rendered in her favor 
against her husband, as in a case 
where the community personal prop¬ 
erty has been disposed of by the 


husband who is insolvent.—^Kuehn v. 
Kuehn, supra. 

53. Cal,—^Title Ins. & Trust Co. v. 
Ingersoll, 111 P. 360, 158 Cal. 474. 

30 O.J. p 1040 note 44 Ca]. 

54. La.—Witherell v. Witherell, 
Mann.Unrep.Cas. 172, 

55. Tex.—Gamel v. City Nat. Bank 
of Colorado, Tex., Com.App., 258 
S.W*. 1043, affirming City National 
Bank of Colorado, Tex. v. Gamel, 
Civ.App., 241 S.W. 735—Green v. 
Jackson, Civ.App., 271 S.W. 638. 

31 C.J. p 159 note 98. 

56L La.—Tillet v. Upton, 12 La.Ann. 
146—^Hall V. Carroll, 10 La.Ann. 
412. 

67- La.—^Hall v. Carroll, supra. 

58. La.—^Hall v. Carroll, supra. 

31 C.J. p 169 note 2. 

59. La.—^Aubie v. Gil, 2 La.Ann. 342. 
80. Tex.—Green v. Jackson, Civ. 

App., 271 S.W. 688. 

63.. Tex.—WTilsenant ▼. Thompson 
Bros. Hardware Co., Civ.App., 120 
S.W.2d 816—Guaranty State Bank 
of New Braunfels v. Kuehler, Civ. 
App., 114 •S.W.2d 622, error refused 
—Watters v. Lanning, Civ.App., 99 
S.W.2d 639, error dismissed. 

“Mrs.” “et uac.” 

In action on note where petition 
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designated defendant as “Mrs.” but 
did not allege she was a married wo¬ 
man, judgment by default was prop¬ 
er, where she failed to appear and 
plead coverture by answer after be¬ 
ing duly cited by citation designat¬ 
ing her as “et ux.”—^Whisenant v. 
Thompson Bros. Hardware Co., Tex. 
Civ.App., 120 S.W.2d 316. 

88. Tex.—Gamel v. City Nat. Bank 
of Colorado, Tex, Com.App., 258 
S.W. 1048, affirming City Nat. 
Bank of Colorado, Tex, v. Gamel, 
CivApp., 241 S.W. 735. 

83. Tex—^Taylor v. Hustead & 
Tucker, Com.App., 257 S.W. 232, 
reversing. Civ.App., 243 S.W. 768. 

84. Wash.—Glass v. Buttner, 81 P. 
899, 39 Wash. 296. 

Belief from effects 
A wife against whom Judgment is 
Improperly entered by default is en¬ 
titled to appropriate relief from its 
effects.—Preundt v. Hahn, 68 P. 184, 
28 Wash. 117—30 C.J. p 1039 note 24 
[aj. 

85. Tex—^Perkins v. Compton, Civ. 
App„ 61 S.W.2d 573. 

Judgment supported 
Tex—Whisenant v. Thompson Bros. 
Hardware Co., Civ.App., 120 S.W.2d 
•316. 
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A wafe may, either in person or through an at¬ 
torney,®® confess judgment in reference to her sep¬ 
arate property,®7 but not in reference to a com¬ 
munity debt®® or community property.®® 

Under statutes removing a wife’s disabilities, a 
judgment against her entered by consent may be 
binding on her.*^® A consent judgment against a 
married woman waives all errors in pleadings ex¬ 
cept those going to the jurisdiction of the court.^^ 

(d) Construction 

Judgments in actions Involving community property 
or separate property of a spouse In community property 
states are to have a reasonable Intendment, and In de¬ 
termining their meaning the pleadings may sometimes 
be considered In connection with the language of such 
Judgments. 

The community or separate character of the 
property involved in an action may be determined 
by a judgment which necessarily implies such char¬ 
acter without recitals thereof.^® A judgment 
against husband and wife is in effect a judgment 
against the community composed of the husband 
and wife^® and is not a separate judgment against 
the wife.^^ Also a judgment that plaintiff recover 
a certain sum from the husband and the community 
composed of the husband and wife is a judgment 
against the husband personally and the community, 
and is not a judgment on which the separate prop¬ 
erty of the wife can be held,^® A judgment ren¬ 


dered against the husband for a community debt in 
an action which does not name the wife as a party 
may be regarded as a judgment against the com¬ 
munity,’^® and this is so notwithstanding such judg¬ 
ment appears on its face to be a separate judg- 

ment.'^7 

On the other hand, a judgment which provides 
that it shall be “enforceable out of the separate 
and community property” of the husband, but which 
is not in terms against the community or the wife, 
is not a judgment against the wife or her interest 
in the community property;*^® and a judgment 
against the wife in an action against her alone is 
not a judgment against the community, even though 
the debt on which the judgment was rendered is a 
community debt.*^® 

A judgment pursuant to a complaint in an ac¬ 
tion against a husband and wife is against the wife 
in her individual capacity, where such complaint 
states a cause of action against the wife in such 
capacity only.®® 

(e) Operation and Effect; Setting Aside 

General rules control as to the operation and effect of 
a Judgment In an action against the community or against 
either spouse. 

A judgment regularly entered against a wife by 
a court of competent jurisdiction is generally bind¬ 
ing on her the same as on any other litigant,®^ 


gtidgmest not sapx»orted 
Tex.—Ostrom v. State, Civ.App., 88 S. 
W.2d 1084—^Perkins v, Compton, 
Civ.App., 61 S.W.2d 575—Williams 
T. Jameson, Oiy.App., 44 S.W.2d 
498, error dismissed Jameson v. 
Williams, Com.App., 67 S.W.2d 228 
—Cheshire v. P^mer, ClvA.pp., 44 
S.W.2d 438—Graham v. Carmajiy, 
Civ.App., 2 S,W.2d 467. 

ee. Tex.—Smith v. Pegram, Civ. 
App., 80 S.W.2d 854, error refused. 

€7. La.—Woodward v. Lurty, 11 Lfiu 
Ann. 280—^Dawson v. Babin, 9 La. 
Ann. 357. 

68; La.—Strother v. Hamlet, 28 La. 
Ann. 839. I 

89. Tex.—Cason v. Laney, Civ.App., 
27 S.W. 420. 

3jl C . J . p 1&9 note 6. 

7% WaslL-^James v. City of Seat¬ 
tle, 108 P. 1114, 57 Wash. 318. 

30 CJ. p 1039 note 16 Ib] (2). 
SftatiiioatioiL 

La.—Mullmsr v. Jones, 78 So. 720, 
142 La. 300.. 

80 CLJ. p 1037 note 98 tbj. 

7L Tex.—Smith v. Pegram, Civ. 
App., 80 S.W.2d 36 4i error refused. 

^ 2 . CaL—Nielsen v. Hxnerson, 8 P. 
2d 281, 119 CaLApp. 214, 


XmpUed from pleadings 
Judgment necessarily implies that 
money Involved is separate property, 
where such character is necessarily 
implied from allegations and denials 
of pleading.—^Nielsen v. Emerson, 
supra. 

76. Wash.—Western Hardware & 
Metal Co. v. Nordeen, 188 P, 1,110 
Wash, 150. 

30 C.J. p 1043 note 86 [ej. 

74. Wash.—Western Hardware & 
Metal Co. V. Nordeen, supra. 

30 C.J. p 1043 note 66 [eJ. 

75. Wash.—^Hendrickson v. Smith, 
189 P. 550, 111 Wash. 82. 

76. Wash.—Yakima Trust Co. v. 
Zintheo, 237 P. T29, 136 Wash. 389 
—Woste V, Kugge, 122 P. 988, 88 
Wash. 90. 

pact of coiiisiaxlty ohataoter 
If Judgment is not in fact one 
against community, that fact must 
be proved in appropriate proceed¬ 
ings by one representing community. 
—Yakima Trust Co. v. Zintheo,, 237 
P. 729, 186 Wash. 389—Woste v. 
Rugge, 122 P. 988, 88 Wash. 90. 

77. Wash.—Yakima Trust Co, v. 
Zintheo, ’287 P. 729, 136 Wash. 3^9 
—Woste V. Rugge, 122 P, 988, 68 

[ Wash. 90. 

17a Wash.—Alaska Banking & Safe 


Heposit Co. V. Simmons, 122 P. 319, 
67 Wash. 878. 

79- Wash.—Conley v. Greene, 163 P. 
1089, 89 Wash. 39. 

8Q, Idaho.—^Briggs v. Mason, 258 P. 
388, 44 Idaho 283. 

Assassment **agalii8t oonummitv^ 
property" 

The mere fact that the Judgment 
recites that it is to be assessed 
against "community property"' does 
not alter the text rule.—^Briggs v. 
Mason, supra. 

81. Tex.—Guaranty Btate Bank of 
New Braunfels v. Kuehler, Civ. 
App., 114 S.W.2d 622, error re¬ 
fused—Smith V. Pegram, Civ.App., 
80 S.W.2d 354, error refused— 
Teague v. Burk, Civ.App., 3 S.W. 
2d 461—Williams v, Borchers, Oiv. 
App., 244 S.W. 1063. 

81 C.J. p 146 note 47 [a], 

BiUgeiLt defense 

With regard to the binding effect 
of a Judgment against a married 
woman, she is required to exercise 
the same degree of diligence in de¬ 
fending a suit brought agaanst her 
as any other litigant—^Moon v. Web- 
ei; TesiC^iv.App., 103 S.W.2d 807, er¬ 
ror refused—Smith v. Pegram, Tex. 
Civ.App., 80 B.W.2d 854, error re¬ 
fused. 
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is ordinarily regarded as valid until reversed, 
and may not be subject to a direct^^ or collaterals^ 
attack, particularly after the trial term in which 
the judgment has been rendered.S5 Particular 
judgments against the wife have, however, been 
held to be void or subject to direct attack for de¬ 
fects inhering in such judgments.*® 

Judgment involving community debt or property. 
Where the husband is a necessary party, or is 
joined, in a suit involving community property, the 
judgment, except as otherwise provided by law, 
should dispose of his interests'^ and precludes him 
from maintaining another suit on the same cause 
of action.** A judgment in favor of or against the 
husband in an action involving a debt due the com¬ 
munity may bind the wife regardless of her non¬ 
joinder;** but some courts hold that, where the 
wife was not a party defendant in an action where¬ 
in judgment was rendered against the husband, she 
is entitled to a determination, in an appropriate ac¬ 
tion or proceeding, of the question whether the 
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judgment was based on a community debt or lia¬ 
bility.** 

In actions against the husband affecting com¬ 
munity real property, a judgment against the hus¬ 
band may be binding and conclusive on him,*i the 
wife,** and the community estate,** is not to be im¬ 
peached in any collateral action, and stands as a 
valid adjudication until annulled or reversed in 
some direct proceeding for that purpose.*^ A judg¬ 
ment against the husband personally and against 
the community cannot be vacated on application of 
his wife, whose rights are not affected by such 
judgment.** 

Where both husband and wife are necessary par¬ 
ties in actions affecting community real property, 
a judgment either for or against the husband in an 
action to which the wife is not a party is not nec¬ 
essarily void on collateral attack;*® where the ac¬ 
tion was brought by the husband alone, the judg¬ 
ment is binding on the wife, unless she avoids it 
by showing that it was commenced and prosecuted 


82. Cal.—Gambette v. Brock, 41 CaL 
78. 

Tex.—^Taylor v. Hustead, Clv.App., 
243 S.W. 766. 

31 aj. p 168 note 17. 

83. Tex.—Guaranty State Bank of 
New Braunfels v. Kuehler, Civ. 
App., 114 S.W.2d 622, error re¬ 
fused. 

Zlarrlasre status in Issue 

In an action on a note against hus¬ 
band and wife, the wife’s general de¬ 
nial put her marriage status In is¬ 
sue so as to preclude direct action by 
the wife to vacate Judgment, where 
she failed to raise defense of cover¬ 
ture at trial—Smith v. Pegram, Tex. 
Civ.App., 80 S.W.2d 354, error re¬ 
fused. 

Merely voidable Judgment 
A married woman has been held 
not entitled on a direct proceeding to 
set aside the Judgment on the 
ground that it should have been 
against her as surety rather than as 
Joint maker, where such Judgment; 
was merely voidable.—Guaranty 
State Bank of New Braunfels v- 
Kue^ler, Tex.Civ.App., 114 S.W,2d 
622, error refused. 

84. Cal.—Gambette v. Brock, 41 CaL 
78. 

Tex.—Straus v. Shamblin, Civ.App., 
120 S.W.2d 598, error dismissed— 
Klier v. Richter, Civ.App,, 119 S. 
W.2d 100, error refused—^Rlce v. 
Mercantile Bank & Trust Co. of 
Texas, Civ.App., 86 S.W.2d 64— 
Smith V. Pegram, Civ.App., 80 S. 
W.2d 354, error refused—Williams 
V. Borchers, Civ.App., 244 S.W. 
1053. 

30 C.J. p 1039 note'*24 £d], P .1^4?^ 
note 17—31 C.J. p 159 note 18. 
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Suit for injunction as collateral at¬ 
tack see infra subdivision a (2) of 
this section. 

85. Tex.—Williams v. Borchers, Civ. 

App., 244 S.W. 1053. 

After two terms of court have inter¬ 
vened 

Tex.—Guaranty State Bank of New 
Braunfels v. Kuehler, Civ.App., 114 
S.W.2d 622, error refused. 

Three years aftmr entry of Judgment 
Tex.—Smith .v. Pegram, Civ.App., 80 
S.W.2d 354, error refused. 

88. Idaho.—^Rogers v. National 
Surety Co., 22 P.2d 141, 53 Idaho 
128. 

Tex.—Shaw v. Proctor, Civ,App., 193 
S.W. 1104. 

30 C.J. p 21 note 21, p 1046 note 94 
[c], p 1047 note 97 tg]. 

87. Tex.—Bullock v. Bnglert, Civ. 
App., 125 S.W.2a 363—Dallas Ry. & 
Terminal Co. v. Sutherland, Civ. 
App., *27 S,W,2d 830, error dis¬ 
missed. 

Particular Judgments disposing of 
husband’s interests 

(1) Judgment for wife only in ac¬ 
tion by both* spouses for injuries to 
wife has been held sufficient to dis¬ 
pose of husband’s interest.—^Dallas 
Ry. & Terminal Co. v. Sutherland, 
Tex.Civ.App., 27 S.W.2d 880, error 
dismissed. 

(2) A judgment in favor of a wife 
and her father in suit for balance 
due on purchase price of a refrigera¬ 
tor sold as part of mercantile busi¬ 
ness owned by wife In partnership 
with her father has been held to dis¬ 
perse of the interest of the husband 
who is Joined as a party.—^Bullock 
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V. Englert, Tex.Civ.App., 125 S.W.2d 
863. 

88: Tex.—Bullock v. Bnglert, supra. 

89. Tex.—Jordan v. Moore, 65 Tex. 
363—Jergens v. Schiele, 61 Tex. 
265. 

9<L Wash.—Crowley v. Baumgart¬ 
ner, 194 P 970, 114 Wash. 193. 

31 C.J. p 160 note 22. 

91- Tex.—^Howell v. Pidelity lium- 
ber Co., CoiuApp., 228 S.W. 131. 

9A Tex.—Starr v. Schoellkopf Co., 
113 S.W.2d 1227, 131 Tex 263, af* 
firming Schoellkopf Co. v. Starr, 
Civ.App., 88 S.W.2d 564. 

31 C.J. p 160 note 26. 

Tiaality of Jndgmeict 
Where the wife is merely a nomi¬ 
nal or unnecessary party, the mere 
fact that the Judgment does not dis¬ 
pose of her interests does not pre¬ 
clude its being a final judgment— 
Starr v. Schoellkopf Co., supra. 

93. Tex—^Howell v. Fidelity Dum¬ 
ber Co., Civ.App., 228 S.W- 181. 

Judgment against surviving husband 
Judgment against surviving hus¬ 
band on community debt, begun be¬ 
fore wife’s death, is binding on com¬ 
munity property.—^Brunson v, Don¬ 
ald, TexCiv.App., 3 S.W,2d 596, er¬ 
ror refused. 

94. Tex—^Howell v. Fidelity Dum¬ 
ber Co., Clv.App., 228 S.W. 181. 

95- Wash.—Arnot v. Fischer, 295 P. 
1117, 161 Wash. 67. 

98. U.S.—^Dichty V, Dewis, C.C. 
Wash., 63 F. 535, affirmed 77 F. 
Ill, 28 C.CA. 69. 

31 CiJ. p 160 note 32. 
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without her knowledge or consent.^*^ 

In accordance with rules prohibiting judgment 
to be rendered against the wife’s interest in com¬ 
munity property in an action brought against her 
alone, as noted supra subdivision a (1) (b) bb of 
this section, a judgment of such purport has no ef¬ 
fect in law against the commimity.^s 

Where the wife directly attacks the judgment and 
seeks to have it reopened, she can urge only such 
defenses as existed at the time of the rendition of 
the judgment and not those subsequently accru- 

ing.99 

A determination as to the community character 
of certain property is res judicata where it is fairly 
in issue and both husband and wife are parties.^ 

Judgment affecting separate property. A judg¬ 
ment regularly entered by a court of competent ju¬ 
risdiction in favor of the wife as regards her sep¬ 
arate property is binding on all persons who are 
properly made parties to the action,2 and where 
recitations on the face of such judgment indicate 
that the court rendering it has jurisdiction of the 
parties and the subject matter in litigation, persons 
atUcking such judgment have the burden of plead¬ 
ing and proving that such recitations are not true.3 
Where in an action involving the wife’s separate 
property the husband joined with her in the peti¬ 
tion and made a joint affidavit with her as to the 
truthfulness of all the allegations of the petition, 
any judgment rendered in favor of her has been 
held to be res judicata against him.^ 

The wife is not bound by a judgment affecting 
her separate property and rendered in an action or 
proceeding to which she was not a party,® or in 
an action where there is a failure of proof as re¬ 
gards the wife’s separate liability;® and a wife may 


I be entitled to appropriate relief from the effects of 
a judgment which improperly operates on her sepa¬ 
rate property.*^ It is held that a married woman is 
not estopped by a compromise or confession of 
judgment from showing that it was obtained by 
marital influence and coercion.® On the other 
hand, where a married woman may be sued as a 
feme sole on her contracts relating to her separate 
property, a judgment against her alone will be 
binding.® 

(f) Liens and Priorities 

Questions relating to lien and priority of Judgments 
in actions involving community or separate property are 
controlled, in the absence of specific statutory provision, 
by rules of general application. 

A judgment recovered against a husband is a 
charge on the community property of the husband 
and wife but a judgment against the wife in an 
action against her alone, not being a judgment 
against the community, as considered supra subdi¬ 
vision a (1) (d), does not create any lien on the 
community property, real or personal,regardless 
of whether or not the debt on which the judgment 
was rendered was a community debt .^2 a judg¬ 
ment specifically providing that it is against a hus¬ 
band and wife, naming them, has been held to cre¬ 
ate a lien against the separate real estate of a 
wife.i3 A husband’s lands which have been pur¬ 
chased by another judgment creditor may, in a 
proper case, be made subject to the lien of a mon¬ 
ey judgment against the husband in favor of his 
wife.^^ The court may not, however, be author¬ 
ized to impose an equitable lien on property in or¬ 
der to make it subject to a personal judgment in fa¬ 
vor of a wife against her husband, and this is so 
regardless of whether the property sought to be 
made subject to such lien is the community property 


97. Wash.—^Leggrett V. Ross, 44 P. 
Ill, 14 Wash. 41. 

98. l»a.—Anderson v. Bdmondson, 
App., 8 So.2d 13L 

99- Tex.—HoweU v. Fidelity Lum¬ 
ber Co., Civ.App., 228 S,W. 181. 

1. Cal.—^McClellan v. Lewis, 169 P. 

436, 35 CalApp. 64. 

9b Tex.—Neely v. Neely, Civ.App„ 
117 S.W.2d 470, error refused, 
a. Tex.—Neely v. Neely, supra. 
Burden not sustaiiied 
Tex.—^Neely v. Neely, supra. 

4. La.—Damonte v. Irion, 6 La. A. 
Orleans, 99. 

5. Tex.—-Foster v. Christensen, 
Com.App., 67 S.W.2d 246, reversing^, 
Civ.App., 42 S.W.2d 460. 

31 CJ. p 160 note 85. 

8. Idaho.—^Rosers v. National Sure¬ 
ty Co., 22 P.2d 141, 53 Idaho 128. 


I 7- Wash.—Lino v. Hole, 291 P. 1079, 
169 Wash. 16. 

Settlngr aside Judicial mortgaire 

La—^Reilly v. Rodewald, 22 La. Ann. 
243. 

& La.—^Luckett v. Canadian & 
American Mortgr. & Trust Co., 17 
So. 836, 47 La.Ann. 1259, modifying 
doctrine of Barron v. Sollibellos, 
26 LaAmn. 289. 

9. CaL—Alexander v. Bouton, 55 
CaL 15—^Marlow v. Barlew, 53 Cal. 
456—^Leonard v. Townsend, 26 
•436. 

10, Tex.—Seabrook v. Port Lavaca 
First Nat Bank, Civ.App., 171 S- 
W, 247, 

IL Idaho.—^First Nat Bank v. Sam¬ 
uels, 27 P.2d 969, 6B Idaho 730. 

Wash.—Conley v. Greene, 158 P. 

' 1089, 89 Wash. 39. 
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Service and appearance 
The text rule is particularly ap¬ 
plicable where the husband has not 
been served with process and has not 
appeared in the action.—^First Nat. 
Bank v. Samuels, 27 P.2d 959, 63 
Idaho 780. 

12. Wash.—Conley v. Greene, 163 P. 
1089, 89 Wash. 39. 

13. Wash.—^Bates v. Glaser, 227 P. 
15, 180 Wash. 328. 

14. Tex.—^Kuehn v. Kuehn, Civ.App., 
269 S.W. 290. 

Partioiilar dronnistanceB 
The facts that the husband is In¬ 
solvent that community personal 
property has been disposed of, and 
that it is impracticable to restore to 
plaintiff wife her interest in such 
lands are circumstances which may 
warrant such Uen.—Ruehn v. Ruehn. 
supra. 
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of the parties or the separate property of the hus- 

band.i5 

Under a statute expressly so providing, commu¬ 
nity real property may he subject to the liens of 
judgments recovered for community debts.^® 

An unsecured community creditor is not entitled 
to priority over a creditor of the husband obtain¬ 
ing a prior levy on community personal property.^^ 
A claim of the wife against the husband for rents 
of her separate property collected by him has been 
held not to constitute a charge on community prop¬ 
erty prior to the claim of judgment creditors.^® 
However, it has also been held that the wife’s tacit 
mortgage, existing prior to an execution sale of the 
husband’s property, must be first paid out of the 
proceeds, unless the execution creditor shows that 
there is other property suflicient to satisfy her 
claim.^® Where both community property and the 
separate property of the wife are mortgaged to se¬ 
cure a debt of the husband for which the wife is 
a surety, the wife has an equitable right to have 
the community property first sold to satisfy the in¬ 
debtedness. This equity of the wife is superior to 
the equity of a creditor, who holds a subsequent 
mortgage executed by the husband alone and cov¬ 
ering the same property, to have the interest in the 
wife first sold and the proceeds applied to the pay¬ 
ment of the first mortgage in order that the interest 
of the husband may be subjected to the payment of 
the second mortgage.^® An existing creditor of the 
husband is not deprived of his right to collect the 
debt out of the separate property of the husband by 
an agreement between husband and wife converting 
the property into community property.^i Also the 
rights of existing creditors of the community are 
not defeated by an attempted gift of community 
property from the husband to the wife.^^ Certain¬ 


ly ju^ment creditors of the community are entitled 
to priority over a transfer, direct or indirect, to 
the wife where the title to the property stands of 
record as being in the community at the time the 
property is seized to satisfy their judgments.^S 

(2) Execution and Enforcement 

Whether the judgment may be enforced by execution 
against the separate property of the spouses or whether 
execution Is limited to the community property, where 
not controlled by specific statute, is to be determined by 
the form and subject matter of the judgment. 

Under statute so providing community real prop¬ 
erty is subject to sale on execution issued on judg¬ 
ments recovered for community debts.^^ Under 
statute precluding the wife from conveying her in¬ 
terest in community property to anyone except her 
husband, it has been broadly stated that such in¬ 
terest is not subject to sale under writ of execu- 
tion.2® 

Judgment for or against husband and wife, A 
judgment against both husband and wife may or¬ 
dinarily be enforced by levy of execution on the 
separate property of the wife,^® on the community 
property or the separate property of the wife,^^ or 
on the community property or the separate property 
of either husband or wife.^s However, under a 
statute prohibiting the rendition of a personal judg¬ 
ment against a husband in suits for separate suits 
and demands against his wife, where he is required 
to be joined as a party pro forma merely, his sepa¬ 
rate estate is not subject to execution on a judg¬ 
ment rendered against both husband and wife.^® 
Under statute relieving the separate property of 
the husband from liability for his wife’s tort, in 
which he has not participated, a general judgment 
against the husband and wife should exclude his 
separate property from the effects of such judg¬ 
ment.®® Where the wife has not been served in an 


IS, Tex.—Coleman v. Coleman, Civ. 

App., 20 S.W.2d 818. 

Antomo'blle 

An order purporting: to impose such 
lien on husband’s automobile in an 
action based on his note has been 
held improper.—Coleman v. Coleman, 
supra. 

lOL U.S.—Gibbons v. Goldsmith, 

Wash., 222 F. 826, 188 C.C.A. 252. 

17. Wash.—^Morse v. Bstabrook, 62 
P. 531, 19 Wash. 92, 67 Am.S.R. 723. 

18. Wash.—^Peterson v. Badger State 
Land Co., 160 P. 1187, 86 Wash. 
680. 

19. La.—Willis V. Willis, 7 Rob. 87. 
Ships and vessels^ 

La.—^Loze v. Dimitry, 7 La. 486. 

90. Tex.—H. O. Wooten Groesr Co. 
V. Smith, Civ.App., 161 S.W. 946. 


21. Wash.—Jacobs v. Hoitt, 205 P. 
414, 119 Wash. 288. 

22. Wash.—^Union Savingrs & Trust 
Co. V. Manney, 172 P. 251, 102 
Wash. 274. 

23. La.—Vickers v. Block, 81 La.Ann. 
672. 

24. U.S.—Gibbons v. Goldsmith, 

Wash., 222 F. 826, 138 C.C.A. 252. 

25. CaL—Smedbergr v. Bevilockway, 
46 P.2d 820, 7 CaLApp.2d 578. 

26. Wash.—^Aid V. Bowerman, 282 P. 
800, 132 Wash. 697. 

81 C.J. p 161 note 67. 

Antaauptiai debts 
Under statute making separate 
property of wife liable for antenup¬ 
tial debts, judgment against both 
spouses should provide that satisfac¬ 
tion be made out of the separate 
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property of the wife.—^Roundtree v. 
Thomas, 82 Tex. 286—Nashv. George, 

6 Tex. 284. 

27- Tex.—Crane v. Robert & St. John 
Motor Co., Civ.App., 42 S.W.2d 686. 
80 C.J. p 1045 note 80 [d], p 1054 note 
95 [i]—31 C.J. p 161 note 58. 

28. Tex.—Howard v. North, 5 Tex. 
290, 61 Am.D. 769. 

29. Tex.—Crane v. Robert & St. John 
Motor Co., ClvA.pp., 42 S.W.2d 686. 

30. Tex.—Scott V. Brazile, Com. 
App., 292 S.W. 185, reversing Bra- 
zllle V. Scott, Civ.App., 273 S.W. 
1013. 

Prior to statute the judgment was 
required to provide that the wife’s 
separate estate be first exhausted 
before resort to the husband’s.—Zellff 
|V. Jennings, 61 Tex. 458—30 C.J. p 
11045 note 80. 
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action brought against the husband and wife, it has 
been held that neither her separate property nor 
her interest in community property is subject to 
execution on a judgment against the husband and 
wife.3i Where the husband and wife are joint 
tort-feasors, a joint personal judgment may be ren¬ 
dered against them without any directions as to the 
estate out of which it is to be satisfied.32 

Judgment for or against husband. On judgment 
against the husband for a community debt execu¬ 
tion may issue and be levied on the community 
property.®^ While the terms of a judgment against 
the husband alone may be such that the community 
real property is only prima facie, and not conclu¬ 
sively, subject to execution under it, under the 
view that the entire record may be examined for 
the purpose of ascertaining the scope and effect of 
a judgment as to its community character, commu¬ 
nity real property may be sold on execution issued 
on a judgment against the husband which makes 
no reference to the community character of the 
debt, where, in the pleadings, plaintiff alleged and 
defendant expressly admitted that the indebtedness 
was a community obligation.34 Property is not sub¬ 
ject to sale on execution, however, on a judgment 
against the husband where it was sold and conveyed 
to a purchaser for a valuable consideration, with¬ 
out intent to hinder, delay, or defraud the creditors 
of the husband, before the lien of the judgment at¬ 
tached and execution was levied.35 Husband’s 


lands W’-hich have been purchased by another judg¬ 
ment creditor may, in a proper case, be ordered to 
be sold to satisfy a money judgment against the 
husband in favor of his wife.^^ The wife’s interest 
in land which, although standing in the name of 
the husband, is her separate property is not affected 
by a sale under execution against the husband to 
a purchaser who has notice that the land is her sep¬ 
arate property.37 

Judgment for or against wife or her separate 
property. Under statute requiring joinder of the 
husband in an action by the wife, a judgment in 
favor of the wife alone cannot support a levy of ex¬ 
ecution and this notwithstanding the husband is 
joined in the action.38 Community property cannot 
be taken in execution of a judgment against the 
■wife alone where there is nothing to show that the 
community property is liable for the debt on which 
the judgment is based.®® Failure of the judgment 
against a married woman to award an execution 
against either her common property or separate 
estate as required by statute does not render the 
judgment void.'^o Under statute making the com¬ 
munity property of the husband and wife liable for 
their debts, judgment against the wife may, under 
certain circumstances, be collectable from the com¬ 
munity property to the extent of her interest there- 
in.^1 Execution issued on personal judgment 
against a married woman may be levied on, and 
satisfied out of, her separate property.^® However, 


ai. Wash.—Arnot v. Fischer, 295 P. 
1117, 161 Wash. 67. 

8a. Tex.—Taylor v. Stephens, 42 S. 
W. 1048, 17 Tex.Civ,App. $6. 

33. Tex.—^Homshy v- Hornsby, 93 S. 
, W.2d 379, 127 Tex. 474, reversing, 
Clv.App., 60 S.W.2d 489. 

Wash.—Van Geest v. Stocks, 88 P.2d 
406. 198 Wash. 218—Merritt v. New¬ 
kirk, 2S6 P. 442. 166 Wash. 617. 

31 C.J. p 161 note 60. 

Sffeot of sal* 

(1) A sale under a judgment on a 
note given by a husband for the price 
of land purchased by him passes 
whatever commumty interest the wife 
has in the land.—Culmore v. Medlen- 
ka, Tex.Civ.App., 44 S.W. 676. 

(2) Sale of husband's interest In 
conamumty property, on judgment 
against him alone €tfter wife’s death, 
conveys interest both of husband and 
wife.—^Brunson v, Donald, Tex.Clv. 
App., 8 S.W.2d 696, error refused. 
Standing in. wife’s aaana 

The fact that the comiliiiinlty prop¬ 
erty stands in the wife’s name does 
not alter the text rule.—McAlvay v. 
Consumers’ Salt Co., 297 P, 136, 112 
CaLApp. 383. 


34. Wash.—^Mineah v. Duffy, 175 P. 
170, 103 WaslL 547. 

35. Tex.—^Barr v. Simpson, 117 S.W. 
1041, 64 Tex.Clv.App. 105. 

31 C.J, p 161 note 64. 

38. Tex,—^Kuehn v. Kuehn, Clv.App., 
259 S.W. 290. 

Partioular dxcnnistaiices 
Facts that the husband is Insol¬ 
vent, that community property has 
been disposed of, and that it is im¬ 
practicable to the wife’s- interest In 
such lands may justify such order.— 
Kuehn v. Kuehn, supra. 

37. Tex.—^Raley v. Abright, Civ.App., 
43 S.W. 638. 

38. Tex,—Harding v. Conway, Civ. 
App„ 269 S.W. 1116—Harding v. 
Turner, Civ.App., 267 S.W. 8X4. 

39. Puerto BicOi—Mena v. Mayaguez 

Registrar of Property, 22 Puerto 
Rico 699. ^ 

Tex.—Straus v. Shamblin, Civ.App., 
120 S.W.2d 598, error dismissed. 
Wash.—Jones v. Duke, 276 P. 72, 161 
Wash. 108. ' 

Taanily automobile listed and as¬ 
sessed in wife’s naxhe 

Family automobile, purcbased, op^ 
erated, and mafntedned with coniL- 
munlty funds, is exempt from extieu- 
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tion under separate judgment against 
wife, although listed in license appli¬ 
cation and assessed as hers.—Jones 
V, Duke, supra. 

Idortgaged property aogulred from 
husband’s insolvent estate 
Tex.—Ingram v. Dowling, Clv.App., 
11 S.W.2d 825. 

Kecessaxies 

In the absence of some showing 
that the judgment is for necessaries 
furnished the wife, under statute 
making husband and wife liable for 
them, the rule stated In the text ap¬ 
plies.—Straus V. Shamhlln, Tex.Civ. 
App., 120 S.W.2d 698, error dismissed. 

40. Tex.—^White v. Cowles, Civ.App., 
166 S.W. 982. 

30 C.J. p 1045 note 79 [h]. 

41. Tex.—Cullum V. Lowe, Civ.App., 
9 S.W.24 70. 

After husband’s disohaxi^ in banJc- 
raptcy 

Judgment against wife after hus¬ 
band’s discharge In bankruptcy, 
where both sued on note for her sepa¬ 
rate benedt, is collectable from com¬ 
munity property to extent of wife’s 
Interest.—Cullum vi 'LoVe, supra. 

I i 'Jh.’ » 

48. Tex.—^Teague v. Burk, ClvJLpp., 
3 S.W:2d 46L ^ ’ 

• ' ' • .7- V , • * . 
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execution cannot be levied on the separate property 
of the wife in execution of a judgment in an ac¬ 
tion where she was not joined as a party and no 
judgment was entered against her>3 in some 
states it is held that, although a judgment against 
a married woman, in connection with her separate 
property, should direct execution, first, on the prof¬ 
its, and, if they are not sufficient, then on the cor¬ 
pus of her estate, in the absence of such direction, 
the levy may be made in the same way as in other 
executions.^4 Property purchased in part from a 
trust fund held by a wife is subject to execution 
on a judgment against the wife to recover such 
fund.^® 

Relief against execution. In a proper case an 
injunction may issue to restrain execution of judg¬ 
ments in actions involving community property or 
the separate property of a spouse in community 
property states.^® Accordingly, under a statute re¬ 
quiring joinder of the husband in an action brought 
by the wife, an injunction may issue to restrain 
execution of a judgment rendered in favor of the 
wife alone.'*Injunction may also issue to restrain 
execution of a void judgment against a wife^® and 
to protect her separate property from levy of exe¬ 
cution,^® and her right to the remedy is not lost 
by her conveyance which is in reality a mortgage.®® 
Injunction against execution of judgment will, how¬ 


ever, issue only on pleading and proof showing ap¬ 
plicant to be entitled to the remedy,®^ and, when 
sought on the basis that the property sought to be 
protected is the separate property of the wife, its 
separate character must be established.®^ In con¬ 
sonance with the rule that a judgment rendered by 
a court of competent jurisdiction against a wife 
cannot be collaterally attacked, as considered supra 
subdivision a (1) (e) of this section, injunction 
may not lie to restrain execution against a wife’s 
separate property on a judgment against husband 
and wife on a joint note, on the contention that the 
note was not given for necessaries, or for expens¬ 
es incurred for her separate estate, or for any tort 
committed by her.®® 

Injunctions sought by wife to restrain execution 
of judgment against community property have been 
refused.®* 

b. Review 

The review of actions relating to community property 
Is, in the absence of specific statute, controlled by gen¬ 
eral rules. 

Review of actions relating to community property 
or the separate property of a spouse in community 
property states, except in so far as altered by stat¬ 
ute, is governed by general rules. Accordingly such 
rules govern with respect to decisions reviewable.®® 


BsstriotioxL to property received from 
former luuband 

Under statute relieving earnings of 
the wife from debts of the husband, 
judgment for medical services ren¬ 
dered to wife while she was living 
with prior husband can only be satis¬ 
fied out of such separate property 
of wife as was acquired by her by 
gift from former husband after her 
marriage to him.—Medical Finance 
Ass’n V. Allum, 66 F.2d 761, 22 CaL 
App.2d Supp. 747. 

43. Tex,—^Hardin v. Palm, Civ.App„ 
253 S.W. 948. 

44. * Tex.—^Womack v. Womack, 8 
Tex. 397, 58 Am.D. 119, 

45. Wash.—Hedfield v. Johnson, 291 
P. 1077, 159 Wash. 39. 

46. Suit for livjuiLotloiL as collateral 
attack 

Tex.—Carson v. Taylor, 47 S.W. 396, 
19 Tex.Civ.App. 177. 

30 C.J. p 1049 note 17. 

47. Tex.—^Harding v. Conway, Civ. 
App., 269 S.W. 1116—Harding v. 
Turner, Civ.App., 267 S.W. 314. 

48. Tex.—Lane' v. Moon, 103 S.W. 
211, 46 Tex.Civ.App. 625, 

80 C.J. p 1051 note 54 [b]. 

*49. La.—^Bowman Vw' Kaufman, 30 Ija. 
Ann. 1021—^Atkinson v. Atkinson, 16 
La.Ann. 491. ,, 

Tex.—149 


S.W. 2d 1019—Thompson v. Wilson, 
60 S.W. 354, 24 Tex.Civ.App. 666. 
23 C.J. p 667 notes 99 [a], [b], 1, p 
675 note 24 [b], p 577 note 83 [c]. 
Itemedy available to grantee of wife 
Tex.—^Barr v. Simpson, 117 S.W. 1041, 
54 Tex.Civ,App. 105, error refused. 
23 C.J. p 568 note 6. 

50. Wash.—^Ross V. Howard, 64 P. 
794, 25 Wash. 1. 

51. Tex.—Wyatt v, Hoke, Civ.App., 
149 S.W.2d 1019. 

52. Tex.—^Hardee v. Vincent, 147 S. 
W.2d 1072, 136 Tex. 99, reversing, 
Civ.App.. 127 S.W.2d 833. 

23 C.J. p 578 note 91 fb]. 

Clear and conviiicing proofs 
La,—^Knight v. Itaufman, 29 So. 711, 
106 La, 35. 

Tex.—^Brittain v. O’Banibn, Civ.App., 
56 S.W.2d 249, error dismissed. ' 
Evidence held sufBLoient 
Tex.—Wyatt v. Hoke, Civ.App., 149 
S.W.2d 1019. 

Evidence held insoffident 
Tex.—^Hardee v. Vincent, 147 S.W.2d 
1072, 136 Tex. 99, reversing. Civ. 
App., 127 S.W.2d 333. 

Tracing and identil^Hng separate 
property 

The ^epamte , property must be 
shown to susceptible of beipg 
clearly ^ced and idejntified.—^Brit¬ 


tain V. O'Banlon, TexCiv.App., 66 S. 
W.2d 249, error dismissed. 

53. Tex—Walters v. Cantrell, Civ 
App., 66 S.W. 790. 

54. Wash.—Turner v. Bellingham 
Bay Lumber & Mfg. Co., 37 P. 674, 

9 Wash. 484. 

Evidence held inadmissible 
La,—Theus v. Smith, App., 189 So. 
805. 

Title in name of wife 

Fact that title to the particular 
property is in the name of the wife 
does not furnish sufficient ground for 
issuance of an injunction.—^Theus v. 
Smith, supra. 

Wife not party to suit 

Sale under a judgment foreclosing 
a mechanic's lien against community 
property will not be enjoined on the 
ground that the wife was not a party 
to the suit.—^Turner v. Bellingham 
Bay Lumber & Mfg. Co., 37 P. 674, 

9 Wash. 484. 

65. Wash.—^Nlshimoto v. Vernon, 183 
P. 617, 107 Wash. 665. 

,81 C.J. P 161 notes 74, 75. 

Order striking wife’s answer 
An order striking from the files an 
amended answer of the wife appear¬ 
ing separately for herself and the 
community is not a final order or 
judgment so as to he appealable.— 
Nishimoto v. Vernon, supra. 
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General rules govern with regard to questions re¬ 
lating to right of review.®® 

Where it is necessary to join the husband in the 
original action, as discussed supra §§ 541, 542, he 
must likewise be made a party on appeal;®^ but 
the husband is not an adverse party on whom notice 
of appeal by the wife must be served.®® Where the 
wife properly sues alone and an appeal is taken by 
the adverse party, a citation of appeal addressed,®® 
and an appeal bond executed,®® to her alone are 
sufficient; and where the suit is against both hus¬ 
band and wife she is not a necessary party to his 
appeal.®^ Where a husband is by statute author¬ 
ized to sue alone, for the recovery of the wife’s 
separate property, he may prosecute an appeal 
alone.®2 

Ordinarily objections cannot be raised for the 
first time on appeal but must be first presented in 
the trial court and properly preserved for review.®® 
However, fundamental errors, although not as¬ 
signed, may be considered by the reviewing court.®^ 
Verdicts and findings of fact based on conflicting 
evidence will not be disturbed by the reviewing 
court.®® Harmless error does not constitute ground 
for reversal.®® 

A judgment against a husband and wife will not 


be affirmed as to the husband because he has not 
assigned or specified error, where he has not ap¬ 
pealed from that part of the judgment which af¬ 
fects him individually, but simply joined with his 
wife pro forma in a writ of error.®^ The appel¬ 
late court may, in a proper case, modify or correct 
a judgment which is erroneous.®® 

c. Costs 

The husband or the wife, or both, may under the cir¬ 
cumstances of the particular case be liable for, or en¬ 
titled to recover, costft. 

It has been held that where a married woman is 
enabled by statute to sue or to be sued alone, she 
may be liable to a judgment against her for costs.®® 
It has also been held without reference to any stat¬ 
ute that a married woman may, when imsuccessful 
in a suit, be liable for costs,and both husband 
and wife may be liable for costs in an action in 
which they are unsuccess ful.^^ On the other hand, 
it has been held that the husband alone will be lia¬ 
ble when he is the custodian and manager of her 
estate,*^® and, where judgment for husband and wife 
is reversed, and the cause remanded, with costs to 
appellant, the husband may be adjudged liable for 
costs, although the suit involved the wife’s separate 
estate.*^® 


50. Wash.—^Alaska Banking- & Safe 
Deposit Co. V. Simmons, 122 P. 319, 
67 Wash. 678. 

80 C.J. p 1055 note 14 [a]—31 C.J. 

p 147 note 76 [b], 

Zntexest in subject mattev 
The wife cannot complain on ap¬ 
peal of a judgment which is not 
against her or her interest in the 
community property.—^Alaska Bank¬ 
ing & Safe Deposit Co. y. Simmons, 
supra. 

Froceeding by wife alone 
Where a proceeding by a wife alone 
is authorized by statute and does not 
constitute a suit in which the hus¬ 
band must be joined, she may appeal 
from a decision against her.—^Rain- 
bolt v. Gray, Tex.Civ.App., 280 S.W. 
229—30 C.J. p 1055 note 18. 

Beeiding in another state 
A married wromaii residing in an¬ 
other state may prosecute an appeal 
from a judgment rendered against her 
in the courts of a community prop¬ 
erty state.—Succession of Bailey, 24 
Iia.Ann. 486. 

57. Lia.—^Lawrence v. Burris, 12 La. 
Ann. 848. 

31 CJ. p 161 note 77. 

58. Cal,—^Terry v. San Diego Coun¬ 
ty Super, Ct, 42 P. 464, 110 CaL 
85. 

80 C.J. p 1055 note 13 [c]. 

59. La.—Deblanc v. Levasseur 26 
La.Ann. 541. 


00. La,—Holmes v. Barbin, 18 La. 
Ann. 474. 

61- La,—^Brannin v. Womble, 82 La 
Ann. 805. 

Tex.—Corley v. Benz, Civ.App., 24 S. 
W, 936. 

62. Tex.—<3orley v. Benz, supra. 

63. Cal,—Schwarze v. Mahoney, 83 
P. 908, 97 Cat 181. 

81 C.J. p 61 note 18, p 161 notes 74, 
75, 84, 85. 

64. Tex,—Cleveland v. Alpine Lum¬ 
ber Co., Civ.App., 76 S.W.2d 977. 

Pleading not showing wife’s personal 
liability 

Tex.—Cleveland v. Alpine Lumber Co., 
supra. 

65. Tex.—Batte v. Beck, 8 S.W. 644, 
70 Tex. 764. 

31 C.J. p 162 note 87. 

60. Tex.—^Emerson v. Kneezell, Civ. 
App., 62 S.W. 651. 

SO C.J. p 1042 note 66 [dl-p 1066 note 
82. 

XJhnecessary joinder 
The fact that a wife was unneces¬ 
sarily joined as a party in a suit by 
her husband to recover for her serv¬ 
ices is not reversible error.—Johnson 
V. Erado, Tex.Civ.App., 60 S,W. 139. 

07- Tex.—Wandelohr v. Grayson 
County Nat. Bank, Civ.App., 106 
S.W. 418, affirmed 108 S.W. 1164, 
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102 Tex. 20, modified on other 
grounds 112 S.W. 1046, 102 Tex: 
20 . 

68. Wash.—Grote-Bankln Co. v. 
Brownell, 186 P. 145, 76 Wash. 385. 

SO C.J. p 1042 notes 66 [e], 67 [f]— 
31 C.J. p 162 notes 88-90. 

69. Cal,—Leonard v, Townsend, 26 
Cal. 435. 

7a Tex.—^Bridges v. Continental 
Southland Savings & Loan Ass*n, 
Civ.App„ 86 S.W.2d 669, error re¬ 
fused. 

30 C.J. p 1067 note 49 [bj. 
hCanled woman filing cross action 
Tex.—^Dutton v, Kinsey, Civ.App.. 124 
S.W.2d 446. 

Action against husband and wife 
Where husband and wife are made- 
parties defendant in trespass to try 
title, the Wife, when she has been un¬ 
successful In contesting the suit, may 
be held liable for costs.—^Bridges v. 
Continental Southland Savings & 
Loan Ass'n, Tex.Clv.App., 86 S.W.2d 
659, error refused. 

71. Tex.—^Morton v, Calvin, Civ,App.fc 
164 S.W. 420. 

SO C.J. p 1067 note 50 [c]. 

72. N.M.—^Martinez v. Lucero. 1 N.. 
M. 208. 

73. Tex.—Hamb^ton y. Dignowity,. 
CiVA.pp., 213 fe.W. 367. 
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The wife is entitled to costs where she has ap¬ 
peared independently of her husband in a suit 
against them, and with her own separate funds 
prosecuted an appeal and obtained reversal of a 
judgment against her.74 The wife is properly al¬ 
lowed her costs where plaintiff sought to hold her 
liable personally and not merely as a member of the 


community and she was compelled to appear and 
defend in order to prevent a judgment which would 
bind her separate estate.^® 

Attorneys fees, incurred by wife as defendant, 
not being costs, cannot as such be awarded to 
herJ® 


H. DISSOLUTION OF COMMUNITY 
I IN OENKEtAL 


§ 553. Modes of Dissolution 

The community can be dissolved only In the manner ^ 
prescribed by law, and dissolution cannot ordinarily be 
effected by mutual consent. Under a statute relating to 
absentees, a husband whose wife has become an absentee 
may have an option of continuing or discontinuing the 
community. 

The community can be dissolved only in the man¬ 
ner prescribed by law,'^'^ the usual methods being 
a judicial separation of property, discussed infra § 
554, a divorce, discussed infra § 556, and death, dis¬ 
cussed infra § 555. In some jurisdictions these are 
the only methods by which the community can be 
dissolved.*^® Except where and to the extent that 
an agreement between the spouses dividing the com¬ 
munity property is given effect, as discussed infra 
§ 589, a dissolution cannot be effected by the mu¬ 
tual consent of the parties nor can the commu¬ 
nity be dissolved by any act by either of the par¬ 
ties not specified by law as effecting a dissolution, 
no matter how flagrant or reprehensible such act 
may be.®^ So it is held that the community is not 
dissolved by desertion^i or by the voluntary separa¬ 
tion of the spouses,S2 or by their estrangement 
while living together in the same house with their 
children.^3 Where the statute provides that a vol¬ 
untary separation of property shall be absolutely 
void, such a separation may be vacated or set aside 
at any time,^^ even though it is evidenced by no¬ 


tarial actSS or, as appears infra § 554 g (2), a judg¬ 
ment. The question as to the power of the husband 
and wife to dissolve the community by their volun¬ 
tary acts and agreements must not be confused with 
the question as to their power, considered supra § 
516, to transfer property to each other, and thus to 
effect a transmutation of community into separate 
property.*® , 

Absence. Under a statute relating to absentees, 
it has been held that, where a wife and child have 
been absent and unheard of a sufficient length of 
time to constitute them absentees, the husband has 
the option either of continuing the community with 
the same rights and privileges as though the wife 
were present, including the right to administer the 
community property and to alienate it if he should 
deem it proper, or of dissolving the community and 
having himself placed in provisional possession of 
the wife^s share as presumptive heir of the wife 
and child.**^ 

Removal to another state. A change of residence 
by the husband and wife to another state does not 
destroy the community established by the laws of 
the state of their former residence so as to change 
the character of the interests of the parties in com¬ 
munity property previously acquired.** 

Reestablishment In some jurisdictions a com- 


74. Wash.—^Dart v. McDonald, 196 P. 
253, 114 Wash. 448. 

30 C.J. p 1068 note 62. 

75. Wash.—Williams v. Hitchcock, 
160 P. 1143, 86 Wash. 636. 

30 C.J. p 1067 note 60 [a] (3). 

76. La.—^Delpit v. Toungr, 27 So. 683, 
62 La. Ann. 1071. 

30 C.J. p 1067 note 61. 

77. Tex.—Cervantes v. Cervantes, 
Civ.App., 76 S.W. 790. 

31 C.J. p 162 note 97. 

’78. Philippine.—Gefes v. Salvio, 86 
Philippine 221. 

31 C.J. p 162 note 2. 

79. La.—^Driscoll v. Pierce, 38 So. 

949, 115 La. 166. 

.81 C.J. P 162 note 8. 


Consent to dissolution hy interlocu¬ 
tory decree of divorce see infra § 
656. 

80. Tex.—Cervantes v. Cervantes, 
Clv.App., 76 S.W. 790. 

81. Tex,—^Houth v. Houtib, 67 Tex. 
689. 

31 C.J. p 162 note 6. 

82. Tex.—First NTat. Bank v. Roller, 
Clv.App., 299 S.W. 917, aflhrmed in 
part and reversed on other grrounds 
in part, Com.App., 14 S.W.2d 834— 
Cromer v. Schafer, Civ^App., 260 
S.W, 444. 

31 C.J. p 162 note 7. 

As ground for Judicial separation of 
property see infra § 564 b. 

83. La.—^Brown v. Tauzin, 168 So. 
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502, 185 La. 86, annulling, App., 168' 
So. 764. 

84. La.—^Driscoll v. Pierce, 88 So, 
949, 116 La. 166. 

31 C.J. p 162 note 8. 

85. La.—^Driscoll v. Pierce, supra. 

80. Tex.—Cox V. Miller, 54 Tex. 16. 

Transmutations of character of prop¬ 
erty generally see supra § § 494-600. 

87. La.—^Pedlahore v. Pedlahore, 91 
So. 738, 151 La. 288. 

31 CJ. p 162 note 18. 

Right to partition of community 
property see infra 9 590. 

88. La.—^Packwood’s Succession, 9 

I Rob. 438, 41 Am.D. 841. 
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mtmity which has been dissolved cannot be reestab- 
lished.^^ 

I 554 , -Judicial Separation of Property 

a. In general 

b. Grounds 

c. Right to sue or defend; parties 

d. Procedure 

e. Evidence 

f. Scope of relief 

g. Operation and effect of judgment 

a. In 

In eome Jurisdictions, but not In others, the com- 
rminity may be dissolved by a Judicial decree of separa¬ 
tion of the property without dissolution of the marriage 
relation. 

Under the community property system as orig¬ 
inally developed by the civil law, the community 
might be dissolved by judicial decree of separation 
of property, without dissolution of the marriage re¬ 
lation and this practice has been fully recognized 
and applied in some of the American states which 
adopted the community property systera.^^ This 
proceeding is for the dissolution of the community, 
as distinguished from an action by the wife for the 
resumption of the management of her separate es¬ 
tate after having previously surrendered such man¬ 
agement to her husband.®^ In other jurisdictions, 
a judicial partition of commimity property between 
husband and wife before the marital relation is 
dissolved by death or divorce is not authorized,^^ 
even where the parties are separated,®^ although, 
as appears in Divorce § '294 b, on a proper applica¬ 
tion in an action for divorce the court may grant 
the divorce and divide the community property be¬ 
tween the parties or adjust their rights therein. 


b. G^FOTinds 

A judicial separation of the property may be ob¬ 
tained on the ground that the husband's affairs are so 
disordered as to make It probable that his estate will not 
be able to meet the wife's lawful claims, and on various 
other grounds. 

A separation of property may be had where the 
husband is mismanaging the wife’s separate proper- 
ty,^5 or where his affairs are so disordered as to 
msike it probable that his estate will not be able to 
meet her lawful claims;®® but the right of a wife 
to demand a separation of property is not depend¬ 
ent on the actual possession by her of separate 
property or on the existence of any claim against 
her husband for the reimbursement of parapher¬ 
nal funds,nor is the right to a separation of prop¬ 
erty limited to the causes specifically enumerated 
in the statute granting the right;®® the wife may 
obtain a separation where it is necessary in order 
to preserve for her family the earnings of her in¬ 
dustry or talents.^® A separation will not be al¬ 
lowed because of a failure of one of the spouses to 
contribute anything toward the marital partnership, 
especially where the separation is applied for by 
the husband.^ Under a statute so providing, the 
fact that the parties have permanently separated 
and are no longer living together is a sufficient ba¬ 
sis for an application for a separation of the prop¬ 
erty.® 

c. Right to Sue or Defend; Parties 

The right to maintain a cult for separation of com¬ 
munity property Is given to the wife. Neither the hus¬ 
band nor creditors may sue therefor, although creditors 
may have the right to Intervene. 

The right to maintain the suit is given to the 
wife, by way of an exception to her general inca¬ 
pacity to sue,® and in a collateral action substan¬ 
tially constituting a branch of the separation pro- 


80. La.—^Americaji Holst & Derrick 
Co. V. Frey, 53 So. 486, 127 La. 183. 

90. N.M.—Chavez v, McKnight, 1 N. 
M. 147. 

91. La.—Guss V. Mathews, 155 So. 
765, 179 La. 1033—^Alpha v. Aucoin, 
App., 167 So. 835—Spring v. Barr, 
120 So. 256, 9 La.App. 732. 

N.M.—Poteet v. Poteet, 114 P.2d 91, 
45 N.M. 214. 

31 O.J. p 163 note 26. 

92. La.—^Bams v. Thompson, 1 So. 
913, 39 La^Anij. 377—Joly v. Weber, 
35 La.Ann. 806—-Wolf v. Lowry, 10 
lja.Ann. 272. 

]^£anagement fncl control of wife's 
separate property see supra § 567. 

^ Tex.—^Mahoney v. Snyder, Civ. 
’ 9S 8.w.ia 121 &. 

31 C.J. p 163 note 28. * 


However, in a suit by a wife by 
next friend for divorce and parti¬ 
tion, in which the petition for divorce 
was dismissed lyy reason of the wife's 
insanity, the court, while apparently 
recognizing the wife’s right to par- 
titiozL without dissolution of the mar¬ 
riage In a proper case, dismissed the 
petition for paartltion for failure to 
show sufficient grounds for such re¬ 
lief.—Dillion V. DUIion, Tex.Civ.App,, 
274 S.W. 2X7. 

94b Tex.—Mahoney v. Snyder, Civ. 
App., 93 S.W.2d 1219. 

95. U.S.—Carlte v. Trotot, La., 105 
U.S. 751, 26 L.Ed, 1223; 

31 C.J. p 163 note 32. 

98. U.S.—^Pl^eltas v. Richard8on, La., 
13 S.Ct. 495. 147 U.S. 560, 87 L.EId, 
276. 

31 C.J. p l68 note 33. 
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97- La.—Gastauer v. Qastauer, 58 So. 
1012. 131 La. 1. 

98. La.—Jones v. Jones, 44 So, 429. 
119 La. 677. 

31 C.J. p 168 note 86. 

99. Lfu—Gastauer v. Gastauer, 68 
So. 1012, 181 La. 1. 

31 C.J. p 163 note 37. 

L La;—Hotard .v. botard, 12 Iia, 
Ann. 45. 

81 C.J. p 164 note 41. 

2. N.M.—Poteet v. Poteet. 114 P.2d: 
91. 45 N.M. 214. 

8. U.S,—^Pleitas v. Richardson, La^, 
13 S.Ct; 495, 147 U.S. 560, 37 L.Bd. 
276. 

N.M.—Chavez v. McKnight, 1 N.M. 
147. ^ 

Capacity to sue generally see supra S 
640. 



42 C.J.S. 


EVSBAND AND WIFE 


§ 554 


ceeding she may appear and defend her rights.^ 

Nonresidents, Under a statutory provision to 
such effect, the right to sue for a separation of 
property extends to nonresident married women 
who were married in the state and who return 
thereto with the intention thereafter to reside 
there.5 

Creditors. The creditors of the husband or the 
community cannot demand a separation of property 
between husband and wife,® but their interest in 
the proceeding has been recognized by statutory 
provision for intervention by them.^ 

Husband. Unless the statute so provides,® the 
husband has no right to sue for a separation of 
property,® but an insolvent husband’s assignee is a 
proper party defendant to the wife’s suit for sepa¬ 
ration of property.!® 

d« Piocednxe 

The usual remedy for obtaining a separation of prop¬ 
erty is by an action brought specifically for that purpose, 
although It is sometimes granted in suits seeking ad¬ 
ditional relief. The petition must allege the necessary 
grounds. 

The remedy for a separation of property is usu¬ 
ally an action instituted specifically for that pur¬ 
pose.!! In at least one jurisdiction, in which the 
procedure Js specifically defined by statute, it is held 
that the separation can be granted only as the re¬ 
sult of deliberate judicial action, predicated on 
proper pleadings,!® a hearing of the parties,!® the 
production of legal evidence to prove the facts al¬ 
leged, and due consideration of the evidence sub¬ 
mitted;!^ but it has also been held that the desired 


relief may be had in a suit for divorce a mensa et 
thoro.!® It has also been held that the objection 
that a separation of property was granted on a 
prayer for restoration of paraphernal property is 
not jurisdictional.!® Elsewhere it has been held 
that a separation of property may be had under a 
prayer for general relief in an action by the wife, 
asserting her legal mortgage, to restrain an exe¬ 
cution sale by her husband’s creditors, he being 
made a party to the bill and the allegations of the 
bill being sufficient to authorize such relief.!^ 

Allegations. The petition must allege the grounds 
on which the relief is sought,!® but reasonable in¬ 
tendments will be indulged.!® 

On intervention. The right of third persons to 
intervene, discussed supra subdivision c of this sec¬ 
tion, carries with it the right to such delay in the 
cause as is necessary to give effect to the interven¬ 
tion,®® but the right to such delay may be waived® ^ 
or lost by failure to exercise due diligence.®® 

6. Evidence 

The burden of proof ie on the wife. In the absence 
of a contrary statutory provision, the general rules gov¬ 
erning the competency of husband and wife as witnesses 
are applicable. 

The wife has the burden of proving the grounds 
of relief relied on.®® In the absence of special pro¬ 
vision to the contrary, the competency of the wife 
as a witness is controlled by the general rules,®^ 
and this is also true of the competency of the hus¬ 
band.®® So a statute forbidding the husband or 
^vife to testify either for or against each other has 
been held to exclude the testimony of the wife,®® 
and also that of the husband,®*^ in proceedings for 


4. La.—^Nuss V. Nuss, 86 So. 345, 112 
LSm 265. 

81 C.J. p 164 note 48. 

5. La.—Hyman v. Schlenker, 10 So. 
628, 44 La.Ann. 108. 

31 C.J. p 164 note 41. 

6. La.—Cosgrove v. Creditors, 6 So. 
585, 41 La.Ann. 274. 

7. La.—Smith v. Strickland, 19 La. 
Ann. 118. 

81 C.J. p 164 note 47. 

8. N.M.—Poteet v. Poteet, 114 P.2d| 

91, 45 N.M. 214. | 

9. La.—^Hotard v. Hotard, 12 La.Ann. 
145. 

IQ. La.—Scheen v. ChalCe, 86 La. Ann. 
217. 

11. La.T-Joly V. Weber, 85 La.Ann. 
806. 

13. La.—Jones v. Jones, 44 So. 429, 
119 La. 677. 

“Voluntary dissolution of community 
see supra § 553. 

3.3. Leu—Jones v. Jones, supra— 
^ones V. Morgan, 6 Tia.Ann, 689. 


14. La—Jones v. Jones, 44 So. 429, 
119 La. 677. 

15. La—^Nuss v. Nuss, 86 So. 345, 
112 La 265—Ford v. Kittredge, 26 
LaAnn. 190. 

16. La—Wolf V. Lowry, 10 LaAnn. 
272 . 

17. N.M.—Chavez v. McKnight, 1 N. 
M. 147. 

18. La—Jones v. Jones, 44 So. 429, 
119 La 677—Meyer v. Smith, 24 La 
Ann. 153. 

Allegation, of JuxlsdlotioxLal facts 
Exception to Jurisdiction rations 
personee in suit for annulment of for¬ 
eign divorce Judgment and separation 
of property was properly overruled, 
where petition expressly alleged that 
defendant resided within court's Ju¬ 
risdiction, and wife was entitled to 
hearing on latter phase of suit* even 
though court was without- Jurisdic¬ 
tion to annul Judgment.—^McKisson v. 
McKisson, 154 So. 618, 179 La. 598. 
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19. La—Guss v. Mathews, 155 So. 
765, 179 La 1033. 

31 C.J. p 164 note 61. 

20. La—^Dubroca v. Her Husband, 3 
LaAnn. 331—Ardry v. Ardry, 16 La 
264. 

31 C.J. p 164 note 68. 

21. La.—-Lubroca v. Her Husband, 3 
LaAnn. 331. 

81 C.J. p 164 note 64. 

22. La—Smith v. Strickland. 19 La 
Ann. 118. 

23. La—Jones v. Jones, 44 So. 429, 
119 La 677. 

31 C.J. p 164 note 66. 

24. La—Cooley v. Cooley, 88 La 
Ann. 195. 

25. La—Willis V. Ward, 30 LaAnn, 
1282. 

26. La.—Cooley v. Cooley, 88 LaAnn. 
195. 

81 CJT. p 164 note 69. 

87. La — Willis V. Ward, 80 LaAnn. 
1282. 
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separation of property. The general rules govern¬ 
ing the admissibility of evidence are applicable in 
proceedings for the separation of community prop- 
erty.2* 

f. Scope of Belief 

The relief is not limited to dissolution of the com¬ 
munity, but the rights of the parties may be settled and 
adjusted and provisions made for the enforcement of the 
wife's rights. 

In a suit for separation of property, the commu¬ 
nity may be dissolved,^® or it may be settled and 
the rights of the parties thereto adjudicated,30 per¬ 
sonal judgment may be rendered against the hus¬ 
band for the amount of his liability to the wife,^^ 
her legal mortgage may be enforced,^^ and the 
community property may be partitioned.^^ The re¬ 
lief granted must conform to the pleadings and the 
evidence.3^ Where the rights of the parties are 
not adjudicated by the judgment for separation of 
property, they may be subsequently settled in col¬ 
lateral proceedings founded on such judgment^® 

Incidental relief. As an incident to the wife’s 
suit for separation of property she may obtain an 
injunction restraining the husband from disposing 
of the community property,or an injunction 
against the seizure and sale of the property by the 
husband’s creditors,®^ and, where a judgment in her 
favor has been executed by a transfer of property 
by the husband to her, she may have an injunction 
restraining the sale of such property by her hus¬ 
band’s creditors.®® Also, by interlocutory order or 
decree, the wife may be restored to the management 
of her separate estate, and such relief may be per¬ 
petuated by the final decree, although a separation 
of property is denied.®® 

g. Operatioii and Effect of Judgment 

(1) In general 


(2) Validity and conclusiveness 

(3) Execution or satisfaction 

(4) Publication and record 

(5) Restoration of community 

(1) In General 

A judicial separation of the property dissolves the- 
community completely as of the date of the filing of the 
suit. The Judgment does not conclude the wife’s claim 
to separate ownership of property not mentioned therein. 

By judicial separation of property the community 
is dissolved as completely as by death or divorce, 
and such separation takes effect as of the date of 
the filing of the suit.*^! 

Res judicata. A judgment of separation of prop¬ 
erty does not conclude the wife’s claim to separate 
ownership of property not mentioned therein, espe¬ 
cially as against creditors of the husband or the 
community whose claims were in existence when 
such judgment was rendered but a money judg¬ 
ment precludes a subsequent money claim for an 
additional or greater amount, where such addition¬ 
al claim existed at the time of the judgment,^® es¬ 
pecially where the judgment has been executed by 
the husband.^4 

Mortgages. A legal mortgage in behalf of the 
wife for the restitution or reimbursement of her 
paraphernal property may exist after a judicial sep¬ 
aration of property^® where the statute granting it 
is in unequivocal language and makes no distinc¬ 
tion between cases where there is, and cases where 
there is not, a separation of property;^® but the 
failure of the decree of separation to recognize a 
conventional mortgage to secure the paraphernal 
claims of the wife is persuasive, if not conclusive, 
that none existed.^*^ 

(2) Validity and Conclusiveness 

The judgment is not binding on the husband’s credl- 


28L Cal.—^La Liberty v. La Liberty, 
16 P,2d 681, 127 Cal.App. 669. 
29- U.S.—Fleitas v. Richardson, La.. 
13 S.Ct. 495, 147 U.S. 650, 37 L.E(i. 
276 

31 C.J. p 164 note 71. 

80. N.M.—Chavez v. McKnight, 1 N. 
M. 147. 

31 C.J. p 165 note 72. 

31. La,—Guss V. Mathews, 166 So. 
765, 179 La. 1083. 

31 CJ’. p 166 note 73. 

32. U.S.—^NTalle v. Young, La-, 16 S, 
Ct. 420, 160 U.S. 624, 40 L.E<L 560. 

31 C.J. p 165 note 74. 

33. La.—^Robertson v. Davis, 9 La. 
Ann. 268. 

Lau—Guss v. Mathews, 156 So. 
765, 179 La. 1038. 


35. La.—^N'uss v. Nuss, 36 So. 345, 
112 La. 265. 

86- L€l—^R obertson v. Davis, 9 La. 
Ann. 268—Gil v. Gil, 10 Rob. 28. 

37- La.—Wrlncle v. Wrlncle, 8 
Mart,N.S., 333. 

N.M.—Chavez v. McKnight, 1 N.M. 
147. 

88. La.—^Le Blanc v. Dayries, 24 La. 
Ann. 138. 

Necessity of execution of Judgment 
see infra subdivision g (3) (a) of 
this section. 

39. Lia.—^Robertson v. Davis, 9 La. 
Ann. 268. 

40. La.—^Alpha v/ Aucoln, App., 167 
So. 836—Spring v. Barr, 120 So. 266, 
9 La.App. 732. 

81 C.!*. p 165 note 88. 
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41. La.—Vickers v. Block, 31 La.Ann. 
672—^Alpha V. Aucoln, App., 167 
So. 835. 

42. La.—^Broussard v. Broussard, 1 
Rob. 445. 

43. La,—Stafford v. Stafford, 26 La. 
Ann. 223. 

44. La.—^Judice v. Kerr, 8 La.Ann. 
462. 

31 C.J. p 165 note 89. 

45. La.—^Pascal v. Folse, 20 So. 760, 
48 La.Ann. 1227, overruling Gayle’s 
Succession, 27 La.Ann. 647—Brous¬ 
sard V. Dugas, 5 La.Ann. 586. 

Legal mortgage before dissolution see 
supra § 610. 

46. Lia.—Pascal v. Folse, 20 So. 760, 
48 LeuAnn. 1227. 

47- U.S.-^Nalle v. Young, La., 16 S. 

1 Ct 420, 160'U.S. 624, 40 L.Bd. 660. 
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tors, and they may attack it even collaterally; but sub¬ 
sequent creditors may attack it only on grounds render¬ 
ing It absolutely void. An action to annul the Judgment 
must be seasonably brought and properly pleaded. 

A judgment of separation of property is not bind¬ 
ing on the creditors of the husband.'* ^ They may 
attack the judgment on the ground of fraud.*^ In 
such a case the burden of proof to show the good 
faith^O and legal foundational of the judgment is 
on the wife, and in any case where the wife as¬ 
serts rights as against the husband’s creditors by 
virtue of a judgment of separation in her favor she 
must prove that the judgment was well founded 
both in law and in fact.®^ So where the judgment 
is a mere simulation and amounts merely to a vol¬ 
untary agreement for separation of property, it may 
be set aside at the suit of creditors,^3 the wife be¬ 
ing deemed to be a creditor for the purpose, and 
no prescription runs against a suit for such pur¬ 
pose.®^ Such a judgment may even be collaterally 
attacked by creditors or forced heirs, but not simple 
heirs.5® Moreover, the judgment may be attacked 
collaterally on its merits by creditors®® or forced 
heirs, but not by simple heirs.®^ Where the judg¬ 
ment is void any person interested may attack it ei¬ 
ther directly or collaterally, as where the judg¬ 
ment is based on testimony rendered incompetent 
by prohibitory statute;®® but it cannot be attacked 
collaterally by the husband’s creditors whose claims 
had not arisen when the judgment was rendered®® 
or for nonjurisdictional defects in the pleadings,®® 
Generally subsequent creditors of the husband or 
the community cannot attack the judgment on any 
ground other than such as rendered the judgment 
absolutely void.®i Persons whose rights are in no 
way prejudiced by the judgment cannot ask that it 
be declared null or ineffective.®® 

Partial or total invalidity. Since, as appears su¬ 


pra subdivision b of this section, it is not neces¬ 
sary to a separation of property that the husliand 
should be indebted to the wife or that she should 
have any property to be protected, a judgment of 
separation may be invalid in so far as concerns a 
money recovery against the husband and yet valid 
for the purpose of dissolving the community.®® 
Where the judgment is void both as to the separa¬ 
tion and as to the money demand, the relations of 
the husband and wife are the same as though the 
judgment had not been rendered.®^ 

Limitation of action. Limitations run against an 
action to annul a judgment of separation of prop¬ 
erty on the ground of fraud on the husband’s cred¬ 
itors,®® but a party cannot be precluded from of¬ 
fering evidence to invalidate such a judgment when 
it is set up as a defense against his claim,®® and 
in no case does any limitation run against an at¬ 
tack on the judgment where it is absolutely void.®^ 

Pleading. In order that the creditors of the hus¬ 
band may require the wife, who has obtained a 
judgment of separation of property, to prove her 
claims aliunde, they must put her on guard by 
alleging fraud and collusion.®® 

Admissibility of evidence. Where the judgment 
of separation is attacked by the husband’s credi¬ 
tors, evidence of the husband’s receipt of funds be¬ 
longing to the wife after the marriage is admissible 
to show that the judgment was not rendered on 
the consent or admission of the husband.®® The 
record of the suit for separation is admissible to 
show judgment of separation, but parol evidence on 
which the judgment was rendered is not admissi¬ 
ble to sustain it.*^® The schedule in insolvent pro¬ 
ceedings of the husband is proper evidence to show 
his embarrassed circumstances and the validity of 


48. La.—Jones v. Jones. 44 So. 429. 
119 La. 677. 

49. La.—Carrol v. Cockerham. 38 La. 
Ann. 813. 

31 C.J. p 165 note 95. 

50. La.—^Frledlander v. Brooks. 35 
La.Ann. 741. 

31 C.J. p 165 note 96. 

51. La.—Jones v. Jones, 44 So. 429. 
119 La. 677. 

52. La.—Paul v. Hoss. 28 La.Ann. 
852. 

53. La.—^Driscoll v. Pierce. 38 So. 
949. 115 La. 156. 

31 C.J. p 165 note 99. 

Voluntary dissolution of community 
see supra $ 553. 

54i La.—^Driscoll v. Pierce, supra. 

31 C.J. p 166 note 2. 

55. La.—^Ddjan’s Succession, 4 So. 
89, 40 La.Ann. 437. 


56. La.—^Hanna v. Pritchard. 6 La 
Ann. 730. 

31 C.J. p 166 note 6. 

57. La—^D€Jan’s Succession. 4 So 89. 
40 La.Ann. 437. 

31 C.J. p 166 note 8. 

58. La—'Willis v. Ward, 30 La Ann. 
1282. 

31 C.J. p 166 note 11. 

59. La—^Brown v. Roberson, 8 La 
App. 552. 

31 C.J. p 166 note 12. 

60u La—'Wolf V. Lowry, 10 La Ann. 
272. 

31 C.J. p 166 note 13. 

61. La—Brown v. Roberson, 8 La. 
App. 552. 

31 C.J. p 166 note 14. 

62. La—^Kelley v. Kelley, 3 So.2d 
641, 198 La 338. 
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63. La—^Raiford v. Thom, 15 La 
Ann. 81. 

31 C.J. p 166 note 16. 

Invalidity of money Judgment for 
failure of execution see infra sub¬ 
division s (3) of this section. 

64. La—Jones v. Jones. 44 So. 429. 
119 La 677. 

65. La.—^Darcy v. Labennes, 31 La 
Ann. 404. 

66. La—^Muse v. Yarborough, 11 La 
521. 

67. La—^Hearing's Succession. 28 La 
Ann. 149. 

31 CJ. p 166 note 20. 

68L La^—^Brassac v. Ducros. 4 Rob. 
335. 

69. La—^Raiford v. Thom, 15 La 
Ann. 81. 

TO- La—^Darcy v. Lahennes, 81 La 
Ann. 404. 
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the wife’s judgment against himJ^ 

Relief in action to set aside. In an action by a 
creditor of the husband to set aside, on the ground 
of fraud, a judgment of separation of property, the 
rights of the parties to the present suit may be fi¬ 
nally settled under a prayer for general relief.^^ 
Where the attack is by forced heirs, and the judg¬ 
ment is not a mere simulation, they can be granted 
relief only to the extent necessary for the protec¬ 
tion of their Iegitime.73 

(3) Execution or Satisfaction 

(a) Necessity 

(b) Time and mode 

(c) Evidence 

(d) Raising objection of nonexecution 
(a) Necessity 

In at least one Jurisdiction, a judgment In an action 
for separation of community property must, In order to 
be completely effective, be executed or satisfied, at least 
where there is anything in the judgment susceptible of 
execution. 

In jurisdictions which have followed the civil 
law practice more closely, a judgment of separation 
does not of itself dissolve the community, but, in 
order to have such effect, must, generally, be exe¬ 
cuted or satisfied.7^ From the textual provisions of 
the Louisiana statute it would seem that failure of 
execution or satisfaction of any judgment rendered 
in the proceedings or of any portion thereof would 
nullify the whole judgment and thus perpetuate the 
community notwithstanding the decree of dissolu¬ 
tion, and such seems to be the holding of some, es¬ 
pecially the earlier, cases but such declarations 
cannot be accepted as laying down a rule applicable 
to all cases, and according to the authoritative con¬ 
struction of the statute the necessity of execution 
or satisfaction depends on the nature of the judg- 
ment-*^^ The statute is held to refer only to judg¬ 
ments for the payment of money or transfer of 


property,77 and not to cases where the action is not 
for the recovery of any judgment susceptible of 
execution, but is merely for the purpose of putting 
an end to the community and conserving to the 
wife the benefit of her future earnings or acquisi- 
tions.78 Moreover, the rule as laid down by the 
courts in the construction of this statute is that 
failure of execution or satisfaction of a money 
judgment in favor of the wife invalidates such 
judgment,73 but does not nullify a judgment of sep¬ 
aration of property and dissolution of the communi¬ 
ty, to which she was entitled independently of her 
claim for a money judgment,®® and, similarly, that, 
where execution or satisfaction is essential to the ac¬ 
complishment of the purpose and intent of the judg¬ 
ment, a default in this regard invalidates a judg¬ 
ment for the delivery of property to the wife®^ or 
for a transfer of title to her,®® but that no execu¬ 
tion or formal satisfaction is essential where the 
wife already has title and possession of the property 
in question,®® or where she has the title coupled 
with the right to resume possession and control at 
will,®^ or where the decree merely confirms a title 
in her.®® 

Reasons for nonexecution. It has been held that, 
where an execution will be futile, none needs to be 
issued.®® The husband’s discharge in bankruptcy 
dispenses with further execution of the judg¬ 
ment ;®7 but the fact that property of the husband 
is mortgaged does not prevent the wife from issu¬ 
ing execution and obtaining whatever equity he has 
therein.®® 

Effect of nonexecution on imfe*s rights and 
claims. Failure of execution of a judgment for 
separation of property does not impair the rights 
and claims of the wife, but leaves them the same 
as though no judgment of separation had been ren¬ 
dered.®® She is not precluded from seeking the 
same relief in a subsequent suit.®® The judgment, 


71- Lia.—^McMurphy v. Bell, IS La. 
Ann. 869. 

72. La.—^B ager v. Brown, 14 La.Ann. 
684. 

73. La.—J ones v. Jones, 44 So. 429, 
119 La. 677. 

74. La.—^Larose v. Naquin, 90 So. 
676, 150 La. 358. 

81 C.J. p 166 note 28. 

75- La.—Larose v. Naquin, supra. 

31 C.J. p 167 notes 29, 30. 

76. U.S.—Carite v. Trotot, La., 106 
U.S. 751, 26 L.Ed. 1223. 

77. XJ.S.—Carite v, Trotot, supra. 

31 aJ. p 167 note 33. 

7^ 0.S.—Carifti v. Trotot, supra. 

31 CJ. p 167 note 84. 


79- La.—Chaffe v. Scheen, 34 LcuAnn. 
684. 

31 C.J. p 167 note 35. 

89. La.—Chaife v. Scheen, supra. 

31 C.J. p 167 note 36. 

However, in a case which did not 
decide the point, the supreme court 
of Louisiana indicated its disapproval 
of this view.—^Larose v. Naquin, 90 
So. 676, 150 La. 355. 

81. La.—^Handy v. Sterling, 1 La. 
Ann. 308. 

81 C.J. p 167 note 37. 

82. La.—^Hardie v. Turner, 81 La. 
Ann. 469. 

Joint title in the husband and wife 
requires the decree to be executed 
in order to pass title to her.—Handy 
T. Sterling, 1 Lajinn. 808. 
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23. La.—^Brown v. Smythe, 4 So. 800,. 
40 LcuAnn. 325. 

84. La.—^Brown v. Smirthe, supra— 
Hardie v. Turner, 81 La.Ann. 469. 

85. L€u—^H ardie v. Turner, supra— 
Holmes v. Baxbln, 18 La.A nn. 474.. 

88. La.—^Holmes v. Barbin, supra. 
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87. La.—Ailing v. Eagan, 11 Rob. 
244. 

88. La.—^Lafose "V. Naquin, 90 So- 
676, 150 La. 358. 

89. Leu—^Lehman vi Levy, SO La.Ann- 
746. 

90. La.—Spires v. McKelvy, 23 La. 
Ann. 671—^Dhwson v. His Creditors,. 

I 6 LA.AJU1. 212.*' ' 
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although null because not executed, is evidence of 
the existence of the debt thereby establishd in favor 
of the wife.®^ 

(b) Time and Mode 

The Judgment must be executed within a reasonable 
time. The execution must consist of payment or satisfac¬ 
tion evidenced by an authentic act, or by a bona fide 
and noninterrupted suit for satisfaction. 

In the absence of statutory specification as to the 
time within which the judgment must be executed 
or satisfied, it is held that the requirements regard¬ 
ing execution must be complied with promptly,^^ 
that is, within a reasonable time,^^ and what con¬ 
stitutes promptness or a reasonable time within this 
rule depends on all the facts and circumstances of 
the particular case.®^ 

The judgment of separation must be executed by 
the payment or satisfaction of the rights and claims 
of the wife, evidenced by an authentic act,^® or by 
a bona fide and noninterrupted suit for satisfac¬ 
tion.^® An execution issued and returned nulla 
bona is prima facie sufficient execution, at least for 
the time being,®^ but in order to prevent the judg¬ 
ment from lapsing subsequent executions must be 
issued within a reasonable time.®® 

(c) Evidence 

The burden of proving execution is on the party as¬ 
serting the separation. 

The burden of proof is on the party asserting a 
separation of property to show the execution of 
the judgment of separation.®® This burden is not 
sustained by an interrogatory, confessed by default, 
as to whether defendant, at the time of the making 
of the contract sued on, had obtained a judgment 
against her husband for separation of property, 
there being no reference in the interrogatory to the 


execution of the judgment.^ 

(d) Raising Objection of Nonexecution 

The objection that the Judgment has not been execut¬ 
ed is available primarily to creditors, although it may 
also be available to the wife in some instances. 

The requirement of execution or satisfaction of a 
judgment of separation of property is primarily for 
the benefit of the creditors of the husband or of 
the community.® Certainly the objection of nonex¬ 
ecution or nonsatisfaction is more properly raised 
by third persons than by the wife,® and it has been 
held that a nonexecuted judgment of separation of 
property may be considered, together with other ev¬ 
idence, to show that an obligation separately con¬ 
tracted by the wife after the rendition of such judg¬ 
ment was for her separate benefit.”* Nevertheless 
nonexecution of the judgment renders it invalid 
even as between the parties thereto;® and the de¬ 
fect is available to the wife as against persons seek¬ 
ing to charge her as being Separate in property.® 

Time and mode. Since, as stated supra subdivi¬ 
sion g (3) (a) of this section, a nonexecuted judg¬ 
ment of separation of property is deemed a mere 
nullity, it may be attacked collaterally,^ and no 
limitations run against the attack.® 

(4) Publication and Record 

Noncompliance with a provision for publication of 
the Judgment does not necessarily invalidate It In the 
absence of proof of fraud or injury to third persons re¬ 
sulting therefrom. Recording is not essential to the 
validity of the Judgment. 

It has been held that a judgment of separation of 
property is not necessarily invalidated by noncom¬ 
pliance with a statute requiring such a j'udgment to 
be published but containing no penalty of nullity for 
noncompliance therewith.® Noncompliance may 
constitute ground for annulling the judgment on 


91. La.—^Larose v. Naquin, 90 So. 
676, 150 La. 353. 
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93. La.—^Lewis v. Peterkin, 2 So. 577, 
39 La.Ann. 780. 

31 C.J. p 167 note 44. 

94. La.—^LeBlanc v. Dayries, 24 La. 
Ann. 188. 

31 C.J. p 167 note 45. 

95. La.—^Darcy v. Labennes, 81 La.. 
Ann. 504. 

31 C.J. p 167 note 46. 

99. U.S.—Carite v. Trotot, La., 105 
U.S. 761, 26 L.Ed. 1228. 

81 C.J. p 167 note 47. 


97. La.—^Hanna v. Pritchard, 6 La. 
Ann. 730. 

98. La.—^Darcy y. Labennes, 31 La- 

Ann. 404. ! 

31 C.J. p 167 note 49. 

99. La.—^Longino v. Blackstone, 4 
La.Ann. 513. 

Payment or extinguishment of olaim 
Where a wife obtained a Judgment 
of separation of property, payment or 
extinguishment of the debt was a 
matter of special plea, the burden of 
sustaining which rested on those op¬ 
posing the wife’s claim.—^Larose v. 
Naquin, 90 So. 676, 150 La, 353. 

L La.—^Longino v. Blackstone, 4 La. 
Ann. 513. 

2. U.S.—Carite v. Trotot, La., 105 
U.S. 751» 26 L.l!d. 1223. 

81 C.J. p 168 note 54. 
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8. La.—Campbell v. Roubieu, 18 La. 
Ann. 449. 

4. La.—Campbell v. Roubieu, supra. 

5. La.—^Handy v. Sterling, 1 La.Ann. 
308. 

31 dJ. p 168 note 57. 

As affecting subsequent suit for sep¬ 
aration see supra subdivision g <3) 
<a) of this section. 

9. La.—^Longlno v. Blackstone, 4 La. 
Ann. 513. 

7. Iia.—^Hearing’s Succession, 28 La. 
Ann. 149—James’ Succession, 24 La. 
Ann. 134. 

8. La.—^He 3 nnaji v. Bast FeUciana, 2T 

Tift-ATTn, 193. 

31 O.J. p 168 note 62. 

9. La.—Brown v. Smythe, 4 So, 300,. 
40 La.Ann. 325. 

81 C.J. p 168 note 68. 
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proof of fraud and injury to third persons as a 
consequence of such omission,^® but not in the ab¬ 
sence of such proof and the prima facie pre¬ 
sumption is that the statute was complied with.^^ 
It is not necessary to the validity of the judgment 
that it be recorded,but where the judgment con¬ 
tains a recognition of a mortgage or privilege on 
the husband’s property it must be recorded in or¬ 
der to preserve such mortgage or privilege as 
against third persons.^^ Where the wife purchases 
at a sale on a writ of execution in her favor, she 
must record her deed in order to save her title as 
against the husband’s creditors.^^ 

(5) Restoration of Community 

In the absence of a statutory provision to such effect, 
a community dissolved by Judicial separation of the prop¬ 
erty cannot be reestablished by the acts or agreement of 
the parties. 

Although by the ancient law of France a com¬ 
munity dissolved by separation of property could 
be reestablished by the consent of the parties with¬ 
out notarial or judicial act, and under the Code Na¬ 
poleon such reestablishment could be effected by 
notarial act, the community, in either case, being 
reestablished as of the day of marriage, and mat¬ 
ters being placed in the same condition as though 
lliere had been no separation of property, under a 
statute providing for and controlling judicial sepa¬ 
ration of property and making no provision for 
the reestablishment of the community by the acts 
or agreement of the parties it has been held that the 


community cannot thus be reestablished.^® 

I 555. - Death or Insanity 

The community is dissolved by the death of either 
spouse, but not by insanity. 

The community is dissolved by the death of either 
spouse.^^ It is not dissolved by the insanity of ei¬ 
ther spouse,!® although the powers sometimes giv¬ 
en to the husband where the wife is insane are sub¬ 
stantially the same as those he has where she is 
dead, as, for example, the power of administration 
as survivor, discussed infra § 575. 

I 555. - Divorce, Annulment of Marriage, 

or Decree for Separate Maintenance 

The community is dissolved by a divorce a vinculo or 
a mensa et thoro, but not by a decree for support and 
maintenance. There are conflicting views as to whether 
a reconciliation after a divorce reSstabllshes the eom- 
munity. 

Community of property being a legal incident to 
marriage, in those jurisdictions in which the com¬ 
munity property system prevails a dissolution of 
the commtmity is effected by a divorce,!® either a 
vinculo®® or a mensa et thoro.®! Likewise a com¬ 
munity based on a putative marriage, discussed su¬ 
pra § 468, is dissolved by a judicial dissolution of 
such marriage.®® On the other hand, a decree for 
permanent support and maintenance, but not grant¬ 
ing a divorce, does not affect the relations of the 
parties^ to the community estate.®® Dissolution of 
the community by a divorce is not effected until the 


1.0. La.—Brown v. Roberson, 8 La. 
App. 552. 

81 C.J. p 168 note 69. 

11- Lia.—^Brown v. Roberson, supra. 
18. La.—^Brown v. Smythe, 4 So. 300, 
40 La.Ann. 325. 

31 C.J. p 168 note 70. 

13. La.—^Hardie v. Turner, 31 La. 
Ann. 469—^Brown v, Roberson, 8 La. 
App. 552. 

14. La.—^Hardle v. Turner, 31 La. 
Ann. 469. 

As against purchaser of heir's inter¬ 
est 

Where a wife’s paraphernal claim 
under a judgment of separation of 
property was not recorded, It could 
not affect the right of one who, after 
the husband’s death, purchased the 
interest of one of the children.—^La- 
rose V. Naquin, 90 So. 676, 150 Iia. 
358. 

IB. La.—Scott V. Jackson, 12 La. 
Ann. 640. 

16b La.—^Pord v. Kittredge, 26 La, 
Ann. 190. 

17. Ariz.—^Tway v. Payne, 101 P.2d 
455, 65 Ariz. 348. 


Cal.—Solko V. Jones, 3 P.2d 1028, 117 
Cal App. 372. 

La—^Harris v. First Nat. Bank, 169 
So. 341, 185 La 284—Harman & 
Stringfellow v. Legrande, 91 So. 
726, 151 La 253. 

Wash.—^In re McHugh’s Estate, 4 P. 

2d 834, 165 Wash. 123. 

31 C.J. p 169 note 90. 

1& La—^Bothwlck’s Succession, 28 
So. 458, 52 La Ann. 1868. 

31 C.J. p 163 note 22. 

19. XJ.S.—^Metropolitan Life Ins. Co. 
V. Skov, D.aOr., 51 F.Supp. 470, 
Washington law. 

La .—^Rhodes v. Rhodes, 182 So. 541, 
190 La 370—^Brown v. Tauzin, 168 
So. 502, 186 La 86, annulUng, App., 
163 So. 764—Conrad v. Conrad, 127 
So. 735, 170 La 312. 

Tex.—Kyle v. Kyle, Civ.App., 55 S.W. 
2d 885. 

81 C.J. p 169 note 81. 

Subsequent annulment of divorce 
Divorce obtained through fraud 
and subsequently annulled therefor 
cannot affect wife’s paraphernal 
claims against husband or her in¬ 
terest in community of acquOts and 
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gains.—Spence v. Spence, 110 So. 68, 
162 La 4. 

80. IJ.S.—Garrozi v. Dastas, Puerto 
Rico, 27 S.Ct. 224, 204 U.S. 64, 61 
L.Ed. 369. 

31 C.J. p 169 note 82. 

21. La—^Talbert v. Talbert, 7 So.2d 
173, 199 La 882—^Reichert v. Llov- 
eras, 177 So. 669, 188 La 447— 
White V. White, 95 So. 791, 163 La 
313. 

81 C.J. p 169 note 83. 

An Interlocutory divorce decree In 
California is similar to a Louisiana 
decree of separation from bed and) 
board in the sense that both are in¬ 
tended to allow a period of time for 
a possible reconciliation, but the Lou¬ 
isiana decree dissolves the communi¬ 
ty whereas the California decree does^ 
not have this effect unless the parties* 
so agree.—^Butler v. Bolinger, 133 So. 
778, 16 LaApp. 397. 

22. La—^McCaffrey v. Benson, 8 So. 
393, 40 LaAnn. 10. 

Philippine.—^Lieng v. Quia, 16 Philip¬ 
pine 137. 

23. Cal.—Johnson v. Johnson, 164 P. 
421, 88 Cal.App. 93. 
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judgment therein becomes final,24 although it has 
been held that when the decree becomes effective it 
dates back to the time when the suit was institut- 
ed.25 

Restoration of community. By the ancient law 
of France and under the Code Napoleon a marriage 
dissolved by a decree of divorce a mensa et thoro 
might be reestablished by the reconciliation and 
consent of the parties, and thus the dissolved com¬ 
munity might be restored.^® In this country there 
is some authority for the same view;27 but it has 
also been held that, in the absence of statutory pro¬ 
vision to such effect, the reconciliation of the par¬ 
ties does not reestablish the community.28 

§ 557 . Effect upon Community Relationship 
and Property 

Community of property and the rights and incidents 
thereto cease on dissolution of the community, except 
as its continuance is necessary for purposes of liquidation 
and in certain exceptional cases recognized by the civil 
law. 

Generally speaking, community of property be¬ 
tween husband and wife ceases instantly on the dis¬ 
solution of their quasi partnership, known to the 
law as the “community,”29 whether the dissolution 
is by death,20 divorce,or separation of property 
without divorce,22 and the community estate be¬ 
comes ipso facto in effect two separate estates,23 
and the interest which each spouse possessed there¬ 
in becomes separate property.34 All the rights, 
considered infra §§ 561-569, and incidents25 of an 
existing community relationship thereupon cease. 
However, the community still remains to be liqui¬ 
dated, considered infra §§ 570-583, and by a fiction 
of law it is deemed to continue to exist for this pur¬ 
pose,2® after its dissolution by judgment27 or the 


death of a spouse ;23 and the surviving husband 
may continue to represent the community for the 
purpose of liquidation as to creditors.29 Where 
the community is dissolved by judicial decree, prop¬ 
erty which was community property prior to the 
decree and was not disposed of thereby becomes 
common property in which the husband and wife 
retain all the interest vested in them prior to the 
decree.40 Also in certain exceptional cases recog¬ 
nized by the civil law,4i and likewise recognized to 
a limited extent in this country,42 a continuation of 
the community exists as between the survivor and 
the heirs of the deceased member of a community 
dissolved by death. 

§ 558 . -Devolution of Title or Interests 

a. Time and mode of; nature of title 

acquired 

b. Shares of former spouses and heirs 

c. On death of survivor 

d. What law governs 

a. Time and Mode of; Katore of Title Ac¬ 
quired 

(1) In general 

(2) On dissolution by death 

(1) In General 

On the dissolution of the community, title to the com¬ 
munity property passes Immediately, by operation of law, 
to those on whom It Is cast by law, who hold as tenants 
in common, with no better title than decedent possessed 
and subject to the administration of the community es¬ 
tate and the rights of decedent's creditors. Under a 
statute providing for the dissolution of the community 
'on the Insanity of a spouse, a judicial declaration of in¬ 
sanity Is essential to the passing of title to the com¬ 
munity property. 

On the dissolution of the community, title to the 
community property does not remain in abeyance ;43 


24. La.—^Eiermann v. Modenbach, 5 
So.2d 335, 198 La. 1062. 

25. La-—Talbert v. Talbert, 7 So.2d 

173, 199 La. 882—^Dauterive v. 

Sternfels, 164 So. 349, rehearing 
denied 164 So. 815. 

2a. La.—Crochet v. Dugas, 62 So. 
495, 126 La. 285—^Ford v. Kittredge, 
26 La.Ann. 190. 

27. Tex.—^Aaron v. Aaron, Civ.App., 
173 S.W.2d 310, error refused. 

28. La.—Reichert v. Lloveras, 177 
So. 569, 188 La. 447. 

31 C.J. P 169 note 89- 

29. Wash.—Hill v. Young, 34 P. 144, 
7 Wash.,33. 

81 C.J. p 169 note 93. 

30l Wash.—Crawford v. Morris, 1'58 
P. 957, 92 Wash. 288. 

81 C.J. p 169 note 94. 

8L Wash.—^Barkley y. American 


Savings Bank & Trust Co, 112 P. 
495, 61 Wash. 415. 

31 C.J. p 169 note 95. 

32. La.—^Hefner v. Parker, 17 So. 

207, 47 La.Ann. 656. 

81 C.J. p 169 note 96. 

83. Ariz,—Greer v. Goesling, 97 P. 

'2d 218, 54 Ariz. 488. 

3^ Wash.—Crawford v. Morris, 158 
P. 967, 92 Wash. 288. 

31 C.J. p 169 note 94 [a]. 

35. La.—^Lewis v. Peterkln, 2 So. 

577. 39 La.Ann. 780. 

81 C.J. p 169 note 98. 

36b La.—^Tomme v. Tomme, 139 So. 
901, 174 La. 123—Guillroy v. Lat- 
our, 70 So. 66, 138 La. 142—Suc¬ 
cession of Dumestre. 7 So. 624, 42 
La^Ann. 411. 

Administration of dissolved commu¬ 
nity see infra 9S 570-583. 


37. La.—Tomme v. Tomme, 139 So. 
901, 174 La. 123. 

38. La.—Succession of Dumestre, 7 
So. 624, 42 La.Ann. 411. 

'31 C.J. p 170 note 2. 

39. La.—^Harris v. First Nat Bank, 
169 So. 341. 185 La. 284. 

40. Wash.—Schneider v. Biberger, 
136 P. 701, 76 Wash. 504, 6 A.L.R. 
1056—Ambrose v. Moore, 90 P. 688, 
46 Wash. 463, 11 L.R.A.,N-S., 103. 

41. La.—Gale v. Davis, 4 Mart 645. 
31 O.J. p 170 note 3. 

42i La.—Gale v. Davis, supra. 

31 C.J. p 170 note 4. 

Continuation of community where 
wife is absentee see supra § 553. 

43L Wash.—^Ambrose v. Moore, 9C 
P. *588, 46 Wash. 463» II LuItA., 
N.S., 108. 
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but immediately thereon^^ interests in the commu¬ 
nity property pass, by operation of law, to the per¬ 
sons on whom they are cast by la\v>5 The inter¬ 
est of the parties, however, is residuary;^® and is 
subject to the rights of creditors, considered infra 
§ 568, and to the rights of the wife, or her heirs, 
to renounce the community, considered infra § 560, 
and likewise subject to certain rights pertaining to 
the administration of the community, considered in¬ 
fra §§ 570-583. 

The dissolution of the community does not affect 
the character of the property acquired by the com¬ 
munity or the rights vested before its dissolution^^ 

The heirs of a deceased spouse take title to their 
portion of the community real estate with the same 
rights therein that deceased had prior to his 
death.4® The survivor or heir is entitled to and 
takes only such title as decedent possessed, and sub¬ 
ject to all its infirmities.**® 

Dissolution by decree. Where the community is 
dissolved by judgment, as in the case of divorce, 
the court in its decree may distribute or award the 
community property between the parties, as consid¬ 
ered in Divorce §§ 292, 294 b, in which case it is 
held in some jurisdictions that the decree operates 
of its own force to convey the title, as considered 
in Divorce § 300 b. However, in the absence of a 
decree which awards specific property, or property 
of a specified value, or money in a stated amount, 
the spouses each get their proportionate interest in 
the community property itself, and not a propor¬ 


tionate share of its value.^® Where an absolute di¬ 
vorce is decreed the spouses become tenants in com¬ 
mon of the community property, in the absence of a 
determination of their rights therein by the decree, 
as considered in Divorce § 180 b, or where the de¬ 
cree provides that the property shall be equally di¬ 
vided, as considered in Divorce § 300 b; and in 
such case a partition or division of the property of 
the dissolved community may be effected thereafter 
by judicial proceedings, as considered infra § 590, 
or by, or in accordance with, a subsequent or prior 
agreement of the parties, as considered infra § 589. 

Insanity. A statute providing that the community 
property passes to the survivor where the wife or 
husband becomes insane and that no administration 
of the estate is required is limited to cases where 
the insanity has been judicially declared.®^ 

(2) On Dissolution by Death 

On the dissolution of the community by the death 
of a spouse, title to the community property immediately 
vests in the survivor and heirs of the deceased by opera¬ 
tion of law; they hold as tenants in common, generally 
without any trust relationship between the survivor and 
the heirs, and, subject to all legal and valid claims against 
the property, are ordinarily held to possess an absolute 
title to it. The survivor takes his own share of the 
property In his own right, but those receiving the de¬ 
cedent’s moiety take It by descent. 

On the dissolution of the community by the death 
of one spouse, the title to community property vests 
immediately in the survivor and the heirs of deced¬ 
ent,or in the survivor alone if he or she succeeds 


44. La.—^Tomme v. Tomme, 139 So. 
901, 174 La. 123. 

Tex.—Atkins v. Dodds, Civ.App., 121 
S.W.2d lOlO, error dismissed by 
agreement—^First Nat. Bank v. 
Phillips, CIv.App., 101 S.W.2d 319, 
error dismissed. 

31 C.J. p 170 note 5. 

45w Idaho.—^Ewald v. Hufton, 173 P. 

247. 31 Idaho 373. 

31 C.J. p 170 note 5. 

46. La.—Succession of Bertrand, 49 
So. 524, 123 La. ^84—Kleinpeter v. 
Meinnis Chevrolet, App., 183 So. 
910, 

31 C.jr. p 188 notes 13, 14, 22. 

Iffst halaiLce regnlred 
Former husband does not owe di¬ 
vorced wife anything, unless liQui- 
dation of community shows some net 
amount remaining after disposal of 
proi^erty and payment of debts.— 
Tomme v. Tomme, 139 So. 901, 174 
Da. 123. 

47. CaX—Solko V. tJoaos, 3 P.2d 
1028, 117 CalApp. 372. ' 

Tex.—Greene V. White, 163 S. 
■W.2d 576, 137 136 A,!^ 

R., 626, reversing 'V^htte v. Greene, 
Civ.App.," 129 ^W:2d 801.i 


49 , tJ.S.—La Fon v. Grimes. C.C.A. 

Tex., 86 F.2d 809, 109 A.L.R. 166. 
La.—^liansford v. Everett, 136 So. 

918, 17 La.App. 618. 

31 C.J. p 171 note 19 [cj. 

Decedent’s knowledge binding on 
survivor 

Knowledge of deceased tenant in 
common of outstanding mineral deed 
at time of agreement with cotenant 
for taking conveyance from cotenant 
and releasing latter's indebtedness 
was binding on decedent's widow, 
taking title pursuant to agreement, 
and widow took only such title as 
decedent would have taken.—^La Pon 
V, Grimes, C.C.A.Tex., 86 F.2d 809, 
109 A.L.R. 166. 

BO. La.—Tomme v. Tomme, 139 So. 
901, 174 La. 123—Kleinpeter v. Me¬ 
innis Chevrolet, App., 183 So. 910. 
51. Tex.—Donaldson v, Meyer, Com. 
App., 261 S.W. 369, modifying 
Jones V. Myer, Civ.App., 248 S.W. 
777. 

52r Arlz.—^Roberson v. Teel, 27llf P. 
2, 35 Ari& 166. 

Cal—^In re* Sweitzer's Estate, 11 P. 

2d 338,, 215 Cal. ^89,, , 

La.—Jean^nne v. Jeansonne, 175 So. 
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626, 187 La. 939, modifying, App., 
171 So. 497—Succession of Gibson. 
173 So. 185, 186 La. 723—Succes¬ 
sion of Harper, App., 163 So. 177. 
Tex.—Greene v. White, 153 S.W. 2d 
675, 137 Tex. 361, 136 A.L.R. 626, 
reversing White v. Greene, Civ. 
App., 129 S.W.2d 801—Spencer v. 
Pettit, Com.App., 2 S.W. 2d 422, re¬ 
versing, Civ.App., 268 S.W. 779— 
Atkins V. Dodds, Civ.App., 121 S. 
W.2d 1010, error dismissed by 
agreement. 

Wash.—Ness v. Bender, 138 P.2d 864 
—^France v. Freeze, 102 P.2d 687, 
4 Wash.2d 120—Scott v. Stanley, 
270 P. 110, 149 Wash. 29. 

31 C.J. p 170 note 12. 

Power to dispose of community prop¬ 
erty by will see the C.J,S. title 
Wills § 8$, also $8 O.J. p 501 note 
27—p 502 note 33. 

Share of surviving wife as subject 
to inheritance tax see the C.J.S. ti¬ 
tle Taxation § 1143, also 61 C.J. p 
1651 notes 67—60. ^ 

Seirs’ xlghts not affected by sur¬ 
vivor’s aoldou 

Widow who, subsequent to the 
death of her husband, ratified a con¬ 
tract where|)y coinmunlty property 
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to the entire community property.55 The title is a 
legal title,and gives a present vested interest;®® 
it vests by law,®® and not through a conveyance®^ 
or probate proceedings;®® and on the survivor’s 
death the heirs of the predeceased spouse cannot 
be divested of their title by probate proceedings to 
which they were not parties.®® 

On the dissolution of the community by the death 
of either spouse, the estate terminates;®® and the 
survivor does not hold the property, which was 
formerly community property, as community prop¬ 
erty ; it is succeeded to as his or her property with¬ 
out being characterized as either separate or com¬ 
munity property.®! 

A surviving spouse is the lawful owner of, and 
may negotiate, a time certificate of deposit issued 
in renewal of a deposit of the deceased spouse, one 
half of which deposit belongs to the surviving 
spouse in her own right as survivor in community 
and the other half as usufructuary.®® Stock cer¬ 
tificates issued to husband and wife in joint ten¬ 
ancy, and canceled and reissued to the wife alone, 
became the wife’s separate property on the hus¬ 
band’s death whether or not transfer from joint 


tenancy was effectual.®® 

Proceeds of insurance policy. The proceeds of 
an insurance policy on the life of the husband, 
which was acquired during the existence of the 
marriage and in which the wife is named as bene¬ 
ficiary, on the death of the husband, pass to the 
wife, not as community property, but as part of 
her separate estate.®^ 

Title by purchase or descent. The heirs take by 
descent.®® As a general rule, the surviving spouse 
does not take title to his or her own moiety of the 
community property by inheritance,®® but as own¬ 
er;®"^ and statutes which prescribe the respective 
rights of husband and wife as the survivor of the 
community are not statutes of inheritance or of 
descent and distribution.®® However, the acquisi¬ 
tion by the surviving spouse of the share, or a por¬ 
tion thereof, of the interest of decedent in the com¬ 
munity property, the right to which, as considered 
infra subdivision b (2) (b) of this section, exists 
under certain circumstances, as where there are no 
descendants of the deceased spouse, or there is no 
testamentary disposition made of his or her share, 
is by virtue of the law of descent and distribution.®® 


was purportedly conveyed to the 
husband with reservation of the min¬ 
eral estate, parted with her interest 
in the mineral estate, but such ratifi¬ 
cation could not affect the rights of 
husband’s heirs, which vested on his 
death.—Greene v. White, 163 S.W.2d 
675, 137 TesL 361, 136 A.L.R. 626, re¬ 
versing White V. Greene, Civ.App., 
129 S.W.2d 801. 

Wife’s interest devolves la same 
manner as husband’s 
On the death of the wife intestate, 
her interest in the community prop¬ 
erty passes to her legal heirs in the 
same manner as the husband's inter¬ 
est passes to his legal heirs.—Suc¬ 
cession of Wiener, 14 So.2d 475, 203 
La. 649. 

53. Tex.—^Ross v. Martin, 140 S.W. 
432, 104 Tex. 558, on rehearing 141 
S.W. 518, 104 Tex. 568, and revers¬ 
ing, Civ.App., 128 S.W. 718. 

31 C.J. p 170 note 13. 

Share of survivor see infra subdivi¬ 
sion b (2) (b) of this section. 

64. Tex.—^Pirst Nat Bank of El 
Campo v. Gann, Civ.App., 150 S.W. 
2d 290, error refused—Garcia v. 
Garcia, Civ.App., 4 S.W.2d 267, eiv 
ror dismissed. 

81 C.J. p 171 note 19 [a]. 

Cal.—^In re Sweltzer’s Estate, 11 
P.2d 633, 215 Cal. 489. 

La.—Succession of Harper, App., 163 
So. 177. 

56. Tex.—Garcia v. Garcia, Civ. 
App., 4 S.W.2d 257, error dis¬ 
missed. 

31 C.J. p 170 note 14. 
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57. Idaho.—Ewald v. Hufton, 173 P. 
247, 31 Idaho 373. 

Tex.—Garcia v. Garcia, Civ.App., 4 
S.W.2d 237, error dismissed. 

58. Wash.—^Prance v. Preeze, 102 P. 
2d 687, 4 Wash.2d 120—Scott v. 
Stanley. 270 P. 110, 149 Wash. 29. 

31 C.J. p 171 note 16. 

Necessity of administration gener¬ 
ally see infra S 670. 

59. Wash.—Scott V. Stanley, supra. 

60. N.M.—^In re Chavez’s Estate, 280 
P. '241, 34 N.M. 258, 69 A.L.R. 769. 

61. CaL—^In re Morgan’s Estate, 265 
P. 241, 203 Cal. 569. 

62. La.—Vivian State Bank v. 
Thomason-Lewis Lumber Co., Ill 
So. 51, 162 La. 660. 

63; Cal.—In re Pingland’s Estate, 18 
P.2d 747, 129 Cal.App. 396. 

64. U.S.—^Metropolitan Life Ins. Co. 

v. Skov, D.aOr., 61 P.Supp. 470. | 

65. Ariz.—Greer v. Goesling, 97 P. 
2d 218, 64 Ariz. 488—Wilson v. Sul¬ 
livan, 206 P. 222, 24 Ariz. 124. 

Tex.—^Forrest v. Moreno, Civ.App., 
161 S.W.2d 364, error refused. 

31 C.J. p 171 note 19. 

Shares of heirs see infra subdivision 
b (2) (c) of this section. 

66. Ariz.—Greer v. Goesling, 97 P. 
2d 218, 54 Ariz. 488. 

Idaho.—^Kohny v. Dunbar, 121 P. 644, 
21 Idaho 258, 39 L.R.A.,N.S., 1107, 
Ann.Cas.l913D 492. 

Tex.—Jones v. State, Com.App., 5 8, 
W,2d 973, reversing State v. Jones, 
Civ.App., 290 S.W. 244—Kreis v. 
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Kreis, Civ.App., 36 S.W.2d 821, er¬ 
ror dismissed. 

67. Ariz.—Greer v. Goesling, 97 P. 

2d 218, 54 Ariz. 488. 

Idaho.—^Kohny v. Dunbar, 121 P. 544, 
21 Idaho 258, 39 L.R.A,N.S.. 1107, 
Ann.Cas.l913D 492. 

La.—Schwartzenburg v. Louisiana 
Highway Commission, 168 So. 125, 
184 La. 989—^Pfister v. Casso, 109 
So. 770, 161 La. 940. 

Tex.—Jones v. State, Com.App., 5 S. 
W.2d 973, reversing State v. Jones, 
Civ.App., 290 S.W. 244—^Kreis v. 
Kreis, Civ.App., 36 S.W.2d 821, er¬ 
ror dismissed. 

31 C.J. p 171 note 28 [a]. 

68; N.M.—In re Chavez’s Estate, 280 
P. 241, 34 N.M. 268, 69 A.L.R. 769. 
66. Ariz.—^Blackman v. Blackman, 
43 P.2d 1011, 45 Ariz. 374. 

Cal.—In re Phillips’ Estate, 263 P. 
1017, 203 CaL 106, certiorari denied 
Phillips V. Phillips, 49 KCt 8, 278 
U.S. 599. 73 LEd. 628. 

Idaho.—^Kohny v. Dunbar, 121 P. 544, 
21 Idaho 258, 39 LR.A,N.S., 1107, 
Ann.Cas.l913D 492. 

Not oommo&Jaw survivorship 

The right of survivorship pos¬ 
sessed under statutes giving the sur¬ 
viving spouse all the communitj 
property where there are no descend 
ants of the deceased spouse or testa 
mentary disposition made of his oi 
her share is not the survivorshli 
found under the common law in es 
tates by the entirety or joint tenan 
cy.—^Blackman v. Blackman, 43 P«2< 
1011, 1015, 46 Anz. 874. 
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Under these rules, where the wife is the survivor 
as to interests which are considered to be vested in 
her during the existence of the community, consid¬ 
ered supra § 502, she does not take title to her own 
moiety of the community property by inheritance, 
but directly,in her own right as o\\Tier,'^2 or as 
survivor in community but as to community 
property in which her interest during the existence 
of the community is in the nature of a mere ex¬ 
pectancy, which in some jurisdictions is the nature 
of her interest in community property acquired pri¬ 
or to the enactment of statutes, considered supra § 
502, which changed the rule therein and made her 
interest in community property a vested interest 
rather than a mere expectancy, she takes by inher¬ 
itance,'^^ as an heir of her husband.^5 Also, where 


the husband survives, he does not succeed to com¬ 
munity property in which his wife held only a 
mere expectancy by* descent or succession as the 
heir of his wife;76 instead he holds such property 
as though acquired by himself, and as if his de¬ 
ceased wife had never existed. 

CiuLracter of holdings as between parties entitled; 
tenancy in common. The surviving spouse and the 
heirs or devisees or legatees of the deceased 
spouse, in the absence of administration or guard¬ 
ianship with partition,78 become tenants in common 
of the community property.7® In other words, on 
the death of one spouse the community property de¬ 
volves on his or her heirs and the surviving spouse 
jointly,®® in indivision ;8i that is, each acquires 


TtsmsuAgB of former case criticized 21 Idaho 258, 39 1107, 

“We are of the opinion that our Ann.Cas.l913D 492. 
langruage in the case of La Tourette La.—Succession of Elmer, 181 So. 
V. La Tourette, supra [137 P. 426, 15 477, 189 La. 1016. 

Ariz. 200, AnnCas.l915B 70] where Tex.—^Jones v. State, Com.App., 5 S. 
we stated, in discussing the interest W.2d 973, reversing State v. Jones, 
of the wife in the community prop- CJiv.App., 290 S.W. 244—^Kreis v. 
erty, ** * * she has her share Kreis, Clv.App., 36 S.W.2d 821, er- 
in the property, and in addition, by ror dismissed. 

Tight of survivorship and not as an 31 C.J. p 172 note 32. 
heir, she acquires the share that be- xhe oiUy additional right or inter- 
longed to the husband, • • which a surviving wife acquires 

was not well chosen, for it may per- her one half of the community 


haps convey the idea that the right 
of survivorship referred to therein 
is the same as that which under the 
common law existed in estates by the 
entirety or joint tenancies."—Black¬ 
man V. Blackman, supra. 

TO. U.S.—^De Lappe v. Commission¬ 
er of Internal Revenue, C.C.A.La., 
113 F.2d 48. 

Ariz.—Greer v, Goesllng, 97 P,2d 218, 
54 Ariz. 488. | 

Idaho.—^Kohny v. Dunbar, 121 P. 544, 
21 Idaho 258. 39 L.R.A,N.S., 1107, 
Ann.C!as.l913D 492. 

Tex.—Jones v. State, Com.App., *5 S. I 
W.2d 973, reversing State v. Jones, 
Civ.App., 290 S.W. 244—Forrest v. 
Moreno, Civ.App., 161 S.W.2d 364, 
error refused—Kreis v. EZrels, Civ. 
App., 36 S.W.2d 821, error dis¬ 
missed. 

31 C.J. p 171 note 30. 

However, the court stated in a 
case where the distinction was not in 
issue that one half of the community 
property “descended" to the surviv¬ 
ing wife, but did not discuss the dis¬ 
tinction between descent and surviv¬ 
orship.—Coe V. Sloan, 100 P. 354, 16 
Idaho 49. 

71- Ariz.—^Blackman v. Blackman, 
43 P.2d 1011, 45 Ariz. 374. 

72- U.S.—De Lappe v. Commission¬ 
er of Internal Revenue, C.C.A.La., 
113 F,2d 48. 

Ari 2 L—Greer v. Gkiesling, 97 P.2d 218, 
54 Ariz. 488. 

Idaho.—Kohny v. Dunbar, 121 P. 544, 


property on the death of the husband 
is the right of management, control, 
and disposition.—^Kohny v. Dunbar, 
121 P. 644, 21 Idaho 258, 39 L.R.A., 
N.S., 1107, Ann.Cas.l913D 492. 

73: Ariz.—In re Wilson's Estate, 168 
P, 503, 19 Ariz. 206. 

Idaho.—^Kohny v. Dunbar, 121 P, 544, 
21 Idaho 258, 39 L.R.A.,N.S., 1107, 
Ann.Cas.l913D 492. 

La.—Succession of Watkins, 101 So. 
395, 156 La. 1000. 

Tex.—Greene v. White, 153 S.W.2d 
676, 137 Tex. 361, 136 A.L.R. 626, 
reversing White v. Greene, Civ. 
App, 129 S.W.2d 801—Forrest v. 
Moreno, Civ.App., 161 S.W.2d 364, 
error refused. 

74. Cal.—^Dargie v. Patterson, 169 P. 
860, 176 Cal. 714. 

31 C.J. p 171 note 27. 

75. Cal,—^In re Efitster's Estate, 
App., 140 P.2d 186. 

73. Cal.—^McKay v. Lauriston, 269 
P. 519, 204 CaL 557. 

31 C.J. p 171 note 28. 

77. Cal.—^McKay v. Lauriston, su¬ 
pra. 

31 C.J. p 171 note 28. 

78: Tex.—Spencer v. Pettit, Com. 
App., 2 S.W.2d 422, reversmg. Civ. 
App., 268 S.W. 779—Jackson v. Ca¬ 
to, Civ.App., 156 S.W.2d 302, error 
refused. 

73. Tex.—Spencer v. Pettit, Com. 
App., 2 ■S-.W.2d 422, reversing. Civ. 
^PP.» 268 S.W. 779—Jackson v. Ca.^ 
to. Civ.App., 166 S.W.2d 202, error 
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refused—J. R. Watkins Co. v. 
Dawson, Civ.App., 145 S.W.2d 901 
—^Atkins V. Dodds, Civ.App., 121 
S.W.2d 1010, error dismissed by 
agreement. 

Wash.—^France v. Freeze, 102 P.2d 
687, 4 Wash.2d 120—Scott v. Stan¬ 
ley, 270 P. 110, 149 Wash. 29. 

31 C.J. p 171 note 20. 

Possession by survivor of communi¬ 
ty as adverse to heirs see Ad¬ 
verse Possession § 115 c. 

Of ooxnmnnlty and separate property 
Husband and children become ten¬ 
ants in common of community es¬ 
tate and wife's separate property on 
wife's death.—^Berkley v. Neely, Tex. 
Civ.App., 6 S.W.2d 430. 
Hotwithstandlng homestead interest 
On husband's death, widow and 
children are cotenants as to com¬ 
munity property constituting home¬ 
stead, notwithstanding widow is life 
tenant of whole property.—L. R 
Whitham & Co. v. Donovan, Tex.Civ. 
App., 11 S.W.*2d 197. 
xn absence of repudiation of inter¬ 
ests 

Where the survivor holds the com¬ 
munity estate and does no act in 
repudiation of the interests of the 
heirs of deceased spouse, he or she 
holds as tenant in common.—Wingo 
V. Rudder. 124 S.W. 899, 103 Tex. 150 
—Citizens Sav. Bank & Trust Co. v. 
Spencer, Civ.App., 105 S.W.2d 671, er¬ 
ror dismissed Citizens Sav. Bank & 
Trust Co. of St Johnsbury, Vt v. 
Spencer, 110 S.W.2d 1161, 130 Tex. 
384. 

sa Tex.—Greene v. White, 163 S.W. 
2d 675, 137 Tex. 361, 136 A.L.R. 
626, reversing White v. Greene, 
Civ.App., 129 S.W.2d 801—First 
Nat Bank of El Campo v. Gann, 
Civ.App., 160 S.W.2d 290, error re¬ 
fused—^Pleasant v. Sanders, Civ. 
App.. 46 S.W.2d 1045. 

31 C.J. p 171 note 20 [c]. 

81. La.—Succession of Siverd, 119 
So. 399, 167 La. 383. 

31 C.J. p 171 note 21. 
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an undivided interest in the property, and owns 
his or her proportionate interest in the most remote 
atom of the property.83 The surviving spouse and 
heirs do not own any specific part of the community 
property in severalty until the ^community debts are 
paid and a partition effected.^^ The heirs of the 
deceased spouse, as between themselves, take their 
share of the community property jointly,*® as ten¬ 
ants in common.*® Where a surviving spouse is 
deemed not to take by inheritance, see supra this 
section text and notes 66, 70, he or she and the 
heirs of the deceased spouse are not coheirs.*'^ 

Holding as trustee or in equity. It has been stat¬ 
ed that the survivor is not in any sense a trustee 
holding title for the benefit of the heirs.** On the 
other hand, although there is authority w’hich, in 
holding the survivor and heirs tenants in common 
of the community estate, has stated in effect that 
where the heirs are of age the surviving spouse 
does not sustain the relation of trustee to them for 
the purpose of holding the community property for 
settlement or for any purpose,*® it has also been 
held that a surviving spouse who continues in the 
possession and management of the community es¬ 
tate for a period of years after the decease of the 
other holds the interest of the heirs of the deceased 
spouse in trust for them;®® and also that commu¬ 
nity property standing in the name of the surviving 


spouse at the time of the other’s death is held in 
trust for the benefit of the estate of the deceased 
spouse and his heirs.®i WTiere the nominal title is 
in only one of the spouses, under the rule that the 
legal title to community property is in the spouse 
having the nominal title, with an equitable title in 
the other spouse to his or her interest in the prop¬ 
erty as a member of the community, as considered 
supra § 502, the legal title to community propert}% 
on dissolution of the community by death, vests in 
the spouse having the legal title, w’here he or she 
is the survivor, or in the heirs of the deceased 
spouse, where the deceased spouse had the legal ti¬ 
tle, the heirs or the surviving spouse as the case 
may be, having merely an equitable title.® ^ Where 
a contract to purchase realty is made during the 
marriage and after the death of one of the spouses 
the sale is completed and legal title conveyed to 
the survivor, any title which the heirs of the de¬ 
ceased spouse have in the realty is an equitable ti¬ 
tle.®* 

Absolute or conditional title. It is held that an 
absolute title vests in the survdving spouse®^ and 
the heirs,®® and that the heirs do not take a con¬ 
ditional or contingent title;®® but there is also au¬ 
thority, even in the same jurisdictions, to the effect 
that the title of the surviving spouse is contingent, 
and not absolute, until the community debts are hq- 


82. Oal.—^In re Sweltzer’s Estate, 11 
P.2d 633, 215 Cal. 489. 

Tex.—^Murphey v. Murphey, Civ.App., 
131 S.W.2d 168. 

Wash.--Ness v. Bender, 138 P,2d 864. 

83. La.—Miller v. Blackwell, 77 So. 
'286, 142 La 671. 

31 C.J. p 171 note 22. 

84. La—Berthelot v. Pitch, 12 So. 

625, 45 LaAnn. 389. ' 

N.M.—Crary v. Field, '50 P. 342, 9 N. 
M. 222. 

PartitVDn of community property on 
dissolution of community see infra 
§§ 589-590. 

85. La—Succession of Farrell, 7 So. 
2d 606, 200 La 29. 

80. Tex.—Cook V. Spivey, Civ.App., 
174 S.W.2d 634. 

87. Puerto Rico.—^Morales v. Kiec- 
koefer, 17 Puerto Rico 889. 

88. Idaho.—^Ewald v. Hufton, 173 P. 
247, 31 Idaho 373. 

81 C.J. p 171 note 24. 

89. Tex.—Carl v. Settegrast, Civ. 
App., '211 S.W. 506. 

9a Tex.—^First Nat Bank v. Phil¬ 
lips, Civ.App., 101 S.W.2d 319, er¬ 
ror dismissed—Garcia v. Garcia, 
Civ.App., 4 S.W.2d 257, error dis¬ 
missed. 


After payment of debts 

After the community estate has 
been fully administered and all debts 
paid, the survivor holds the funds 
or community assets in trust for the 
benefit of the true owners thereof.— 
Grebe v. First State Bank of Bishop, 
150 S.W.2d 64, 136 Tex. 226, revers¬ 
ing, Civ.App., 106 S.W.2d 382. 

Not entitled to profit 

The survivor is not entitled to 
profit from dealing with the commu¬ 
nity estate, but the heirs are enti¬ 
tled to all advantages of the increase 
of investment of funds arising from 
the community estate, and in hand¬ 
ling the property and making chang¬ 
es and new investments the relation 
of trust and trustee continues as to 
the heirs' share of the community 
estata—Garcia ^r, Garcia, Tex.Civ. 
App., 4 S,W.2d 257, error dismissed. 
tJxLtll sale by h^rs of their interest 

Mother during widowhood and 
stepfather after marriage to mother 
held interest of children in their fa¬ 
ther’s estate in trust for their bene¬ 
fit, and children were entitled to an 
Interest in all property purchased 
with community funds prior to ad¬ 
mitted sale by them of their intefrest 
in their father’s estate to their 
mother and stepfather, but thereaft¬ 
er their only interest was their ex¬ 
pectancy from their mother’s inter- 
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est in the first and second communi¬ 
ties.—Atkins V. Dodds, Tex.Civ.App., 

121 S.W.2d 1010, error dismissed by 

agreement. 

91. Cal.—Stafford v. Martinoni, 221 
P. 919, 192 Cal. 724. 

98. U.S.—^Phillips V. West 3Produc- 
tion Co., D.C.Tex., 6 F.Supp. 631. 

Tex.—^Love v. R. S. Allday Supply 
Co., Civ.App., 106 SW.2d 830, error 
dismissed—Claybom v. Gambill, 
Civ.App., 87 S.W.2d 608, error re¬ 
fused—Maxfleld V. Pure Oil Co., 
Civ.App., 62 S.W.2d 259, error re¬ 
fused—State V. Jones, Civ.App., 
290 S.W. 244, reversed on other 
grounds Jones v. State, Com.App.* 
6 S.W.2d 973. 

31 C.J. p 171 note 18. 

Rights of purchasers of legal title 
after dissolution see infra § 563. 

93. Tex.—Baker v. Culpepper, Civ. 
App., 56 S.W.2d 231, error refused. 

94. La.—Thompson v. Vance, 34 So. 
112, 110 La. 26. 

31 C.J. p 172 note 35. 

9a Ariz.—^In re Wilson’s Estate, 168 
P. 503, 19 Ariz. 206. 

31 C.J. p 172 note 36. 

96. La.—Bossier v. Herwig, 36 So. 
557, 112 La. 539—Succession of 
BLarper, App., 163 So. 177. 
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uidated and paid.®^ However, regardless of wheth¬ 
er the title is termed conditional or absolute, the 
survivor and the heirs take it cum onere, subject 
to all legal and valid claims against it,^^ such as 
the community debts, considered infra § 566; and 
the title of the heirs is susceptible of divestiture in 
the enforcement of these claims,and is also sub¬ 
ject to such administrative^ and homestead^ rights 
as may be conferred on the survivor by the laws 
of the particular jurisdiction. At any rate, the title 
of the survivor and the heirs is perfect where the 
community debts are paid or barred and other quali¬ 
fications, if any, to their title are removed.^ 

b. Shares of Former Spouses and Heirs 

(1) In general 

(2) On dissolution by death 

(3) Forfeiture of share 

(1) In General 

Generally on the dissolution of the community each 
spouse, or his or her representative, takes a half Interest 
In the community property, although in some circum¬ 
stances, and under some statutes, different proportions 
may be received. 

Generally, the principle underlying the communi¬ 
ty system, that Ae husband and wife shall share 
the benefits of their industry and talents during the 
existence of the community, as considered supra § 
462, is applied on the dissolution of the community, 
so 'that each, or his or her representatives, may 
take one half of the community property, regard¬ 
less of the manner in which the community is dis¬ 
solved.^ However, in some circumstances, and un¬ 
der some statutes, where the community is dissolved 
by death, the survivor takes the whole property, as 
considered infra subdivision b (2) (b) of this sec¬ 
tion; and where the community is dissolved by di¬ 
vorce the court ordinarily may divide the commu¬ 


nity property between the spouses and determine 
what proportion or share, under the facts and cir¬ 
cumstances of the case, each spouse should receive 
therein, as considered in Divorce §§ 292-295; but, 
as considered in Divorce § 180 b, the failure of the 
court to decree as to the division of the property 
will not deprive a spouse of his or her interest in 
the community property. 

(2) On Dissolution by Death 

(a) In general 

(b) Survivor’s share 

(c) Heir’s share 

(d) Allowances to widow and children 
(a) In General 

Except as modified by statute, on the death of a 
spouse, the survivor takes his or her proprietary Interest 
In the community estate and the deceased spouse's pro¬ 
prietary share goes according to his or her testamentary 
disposition or the controlling statutes of descent. A mar- 
riage contract may control the share of the survivor and 
the heirs, but not ordinarily a postnuptial agreement. 
A power of testamentary disposition In a deceased spouse 
may Include a disposition by a life insurance policy. 

The equality of the beneficial interests of the 
spouses in community property, considered supra 
§ 502, is usually preserved on dissolution of the 
community by the death of the husband or the wife, 
the surviving spouse taking one half of the com- 
mimity property, as considered infra subdivision b 
(2) (b) of this section, and the other half passing 
according to the testamentary disposition made by 
the deceased spouse, or, in the absence thereof, to 
the heirs of the deceased spouse according to the 
rules of the governing statute of descent, as con¬ 
sidered infra subdivision b (2) (c) of this section. 
In the absence of statutory provision to the con¬ 
trary, this rule will be followed in jurisdictions 
where the community system prevails.^ The rights 


97. LtSL—^Succession of Bertrand, 49 
So. 524, 123 lA. 784. | 

31 aj. p 172 note 38. 

9a La.—Caillds V. Pruitt, 200 So. 

282, 196 La. 866—Gay v. Hebert, 10 
So. 775, 44 La.Ann. 301. 

99. La.—Childs v. Pruitt, 200 So. 

282, 196 La. 866—Gay v. Hebert, 10 
So. 775, 44 La.Ann. 301. 

1. Tex.—Miller v. Miller, C!lv.App., 
227 S.W. 737. 

31 C.J. p 172 note 40. 

HnsbaiLd’s management 
Wife's rights in community prop¬ 
erty survive in her children on her 
death, subject to husband's manage¬ 
ment and ultimate disposition there¬ 
of.—Coleman v. Coleman, Tex.Clv. 
App., 293 S.W. 696. 

Survivor as community liquidator or 
administrator see infra 574-580. 
a Tex.—Greene v. White, 153 S.W. 


2d 676, 137 Tex. 361, 136 A.L.R. 
626, reversing White v, Greene, 
Clv.App., 129 S.W.2d 801—Murphey 
V. Murphey^ Civ.App., 131 S.W.2d 
158—^Pleasant v. Sanders, Civ.App., 
46 S.W.2d 1046. 

31 C.J. p 172 note 41. 
a La.—Festlvan v. Clement, 66 So. 
304, 135 La. 938. 

Wash.—Thatcher v. Capeca, 184 P. 
923, 76 Wash. 249. 

4. La.—Rawlings v. Stokes, 198 So. 
689, 194 La. 206—^Hamsey v. Beck, 
91 So. 674, 161 La. 190. 

Tex.—Greene v. White, 163 S.W.2d 
675, 137 Tex. 361, 136 A.L.R. 626, 
reversing White v. Greene, Civ. 
App., 1'29 S,W.2d 801—^Forrest v. 
Moreno, Civ.App., 161 S.W.2d 364, 
error refused. 

31 C.J. p 173 note 74. 

Interests of spouses in community 
property see supra 5 ^02. 

68 


Divorce 

Wife was held entitled to one-half 
interest in community property, not¬ 
withstanding husband had obtained 
divorce in another state.—^Voorhies 
V. Voorhies, 166 So. 121, 184 La. 406. 

Xn Cuba on the dissolution of the 
sociedad de gananciales, ordinarily 
by death, the distribution is as fol¬ 
lows: First, the wife gets back her 
dowry and “paraphema"; next the 
debts of the “sociedad" are paid; 
then the husband's contribution, 
"capital"; what remains is the prof¬ 
its, "gananciales," and these are di¬ 
vided equally between the spouses 
after restoring any losses to their 
contributed property.—Sanchez v. 
Bowers, C.O.AN.T., 70 F.2d 716, re¬ 
versing, D.C., 67 F.2d 324. 

& Ariz.—Greer v. Goesling, 97 P.2d 

218, 64 Ariz. 488. 
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of the survivor and the heirs are subject to the ‘ 
rights of community creditors, as considered infra 
§ 566, but the proportional share of each is not af¬ 
fected by the amount of the community debts.® 

Effect of agreement between survivor and heirs. 
The property may be disposed of in conformity with 
an agreement entered into between the survivor and 
the heirs of decedent.^ 

Effect of agreements between spouses. The 
shares to be received by the survivor and the heirs, 
respectively, may be controlled by marriage con¬ 
tract,® but not by a general postnuptial agreement,® 
especially where agreements changing the order of 
descent are forbidden by statute.^® 

Testamentary disposition. The term “testamen¬ 
tary disposition” in a statute declaring half of the 
community property subject to such disposition of 
the deceased spouse is not strictly construed so as 


to include disposition by will only,^^ but includes 
disposition by a life insurance policy effective on 
the death of insured.^® 

(b) Survivor’s Share 

The surviving spouse takes that portion of the com- 
munlty property in which he or she held a proprietary 
or vested Interest, which ordinarily is one half thereof; 
and In some Jurisdictions the survivor’s share is ilmited 
to such portion, but in others, under varying conditions, 
the survivor is entitled to the whole or a fractional part 
of It. In some jurisdictions the survivor is not entitled 
to any portion of the decedent’s separate estate, but In 
others he or she is entitled to a specified part thereof. 

In general under the statutes of the community 
property states the surviving spouse takes that por¬ 
tion of the community property to which he or 
she held a proprietary or vested interest during the 
existence of the community,which ordinarily is 
one half of the community property,and is the 
portion which the surviving spouse took under the 


La.—Succession of Farrell, 7 So.2d 
605, 200 La. 29. 

31 C.J. p 173 note 80. 

6. La.—^Webre v. Lorio, 7 So. 460, 
42 La.Ann. 178. 

7. tJ.S.—Northern Trust Co. of Chi- 
ca.go V. Edenborn, C.C.A.La, 88 F. 
2d 657, certiorari denied 59 S.Ct. 
683, 306 U.S. 643, 83 L.Ed. 1043. 

‘Validity of affreement 

(1) The heirs at law of decedent 
were not entitled to set aside their 
agreement with decedent’s widow set¬ 
tling their rights in decedent’s estate 
on the ground that attorneys present 
at the conference at which the agree¬ 
ment was reached were guilty of un¬ 
ethical practice in not making full 
disclosures, where the conference was 
friendly and it did not appear that 
the heirs at law were deceived by 
the attorneys’ statement that the 
property was community property.— 
Northern Trust Co. of Chicago v. 
Edenborn, supra. 

(2) In determining whether de¬ 
ceased’s heirs were entitled to have 
receipt representing final settlement 
with deceased’s widow of rights in 
deceased’s estate set aside because of 
lesion beyond one fourth, the receipt 
could not be considered without ref¬ 
erence to prior settlement agreement 
entered into in good faith and for 
benefit of all the parties concerned. 
—Mann v. Edenborn, 6 So.2d 667, 199 
La. 678. 

8. La.—^Fabre v. Sparks, 12 Rob. 31. 
31 C.J. p 173 note 87. 

Effect of marriage contract on com¬ 
munity generally see supra S 464. 

9. Tex-—^Proetsel v. Schroeder, 19 S. 
W. 292, 83 Tex. 684. 

Transmutation of character of prop¬ 
erty by agreement of parties see 
supra S 496. 


10. Tex.—Oroesbeck v. Groesbeck, 14 
S.W. 792, 78 Tex. 664. 

31 C.J. p 173 note 89. 

11. U.S.—Shields v. Barton. C.C.A. 
Ill., 60 F.2d 361. 

Power of spouse to dispose of his or 
her interest in community property 
by will see the C.J.S. title Wills 
§ 88, also 68 C.J. p 501 note 27-p 
502 note 38. 

IX U.S.—Shields v. Barton, supra. 
By designating beneficiary 
Phrase “testamentary disposition,” 
in statute declaring half of communi¬ 
ty property subject to deceased 
spouse’s testamentary disposition, 
must be given construction, recogniz¬ 
ing ordinary usual method of dispos¬ 
ing of life insurance by designating 
beneficiary in policy and providing 
for change thereof.—Shields v. Bar¬ 
ton, supra. 

13. CaL—Boyd v. Oser, 146 P.2d 312, 
prior opinion, App., 138 P.2d 828. 

Tex.—Jones v. State, Com.App., 5 
S.W.2d 973, reversing State v. 
Jones, Civ.App., 290 S.W. 244. 

14. U.S.—Northern Trust Co. of Chi¬ 
cago V. Edenborn, C.C.A.La., 98 F. 
2d 667, certiorari denied 59 S.Ct. 
688, 306 U.S. 643, 83 L.Ed. 1043— 
Oliva V. Fernandez, C.C,A.Puerto 
Rico, 68 F.2d 838. 

Ariz.—Greer v. Goesling, 97 P.2d 218, 
54 Ariz. 488—^Pomeroy v. Sam 
Thorpe Mining Co., 296 P. 255, 87 
Ariz. 541. 

La.—Succession of Farrell, 7 So. 2d 
605, 200 La- 29—Kelley v. Kelley, 3 
So.2d 641, 198 La. 338—Succession 
of Elmer, 181 So. 477, 189 La. 1016 
—Jeansonne v. Jeansonne, 175 So. 
626, 187 La. 939, modifying, App., 
171 So. 497—Succession of Jones, 
169 So. 440, 185 La. 377—Succession 
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of Roque, 146 So. 477, 176 La. 711 
—Succession of Siverd, 119 So. 
399, 167 La. 383—^Pfister v. Oasso, 
109 So. 770, 161 La. 940—Succession 
of Watkins, 101 So. 395, 156 La. 
1000—^Beuhler v. Beuhler Realty 
Co., 99 So. 276, 165 La. 319—How¬ 
ard V. Ingle. App., 180 So. 248— 
Succession of Franklin, 127 So. 767, 
13 La.App. 289. 

Puerto Rico.—Lopez v. Sanchez, 18 
Puerto Rico 507. 

Tex—Shell Oil Co. v, Howth, 159 S. 
W.2d 483, 138 Tex 357, modifying 
Shell Petroleum Corporation v. 
Howth, Civ,App., 133 S.W.2d 253— 
Greene v. White, 153 S.W.2d 575, 
137 Tex 861, 136 A.L.R. 626, re¬ 
versing White V. Greene, Civ.App., 
129 S.W.2d 801—Grebe v. First 
State Bank of Bishop, 150 S.W.2d 
64, 136 Tex 226, reversing. Civ. 
App., 106 S.W.2d 382—Jones v. 
State, Com.App., 5 S.W.2d 973, re¬ 
versing State V. Jones, CivJ^pp., 
290 S.W. 244—^Aman v. Cox Civ. 
App., 164 S.W.2d 744—^Forrest v. 
Moreno, Civ.App.. 161 S.W.2d 864. 
error refused—^Kreis v. Kreis, Civ. 
App., 36 S.W.2d 821, error dismissed 
—^Moore v. Wooten, Clv.App., 265 S. 
W. 210, reversed on other grounds, 
ConaApp., 280 S.W. 742, rehearing 
denied 283 S.W. 153. 

31 C.J. p 174 note 92. 

Share of survivor of bigamous mar¬ 
riage see infra subdivision b (3> 
of this section. 

War risk iusuxanoe 
Widow of deceased soldier is enti¬ 
tled to undivided one half of unex¬ 
pended balance of war nsk insurance, 
which on death of beneficiary became 
a part of the community property of 
the deceased soldier and his wife.— 
Succession of Jones, 169 So. 440, 185 
La. 377. 
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rule as developed in France, Spain, and Mexico.^® 
In some jurisdictions the surviving spouse’s share 
is limited to such one-half share where deceased 
made a testamentary or otherwise valid disposition 
of his or her interest in the community property,^® 
or leaves legitimate issue, descendants, or children 
or descendants of children,or descendants.^^ 
However, in some of these jurisdictions the surviv¬ 
ing spouse, under varying conditions, receives more 
than one half of the community property. Under 
some statutes where the deceased leaves no de¬ 
scendants but a father and mother or either, then 
the surviving spouse takes in addition to his one 
half of the community property a one-half inter¬ 
est in the deceased spouse’s share, or three fourths 


of the community property and under other stat¬ 
utes a surviving spouse under var 3 dng conditions 
receives varying portions of the deceased spouse’s 
interest in the community property.^® Also in some 
jurisdictions the entire community property goes 
to the surviving spouse where decedent leaves no 
descendants, legitimate issue, children, or descend¬ 
ants of children,21 or no ascendants or descend¬ 
ants and did not dispose of his or her share of the 
community property by will;22 in other jurisdic¬ 
tions, the survivor takes the whole property, in the 
absence of testamentary disposition by decedent of 
his or her half,22 the survivor, in such jurisdictions, 
taking that portion of the community property in 
which he or she has a vested or proprietary right24 


15. N.M.—Crary v. Field. 50 P. 842, 9 
N.M. 222. 

31 C.J. p 174 note 91. 

18. Cal.—^Boyd v. Oser, 145 P.2d 312, 
prior opinion, App., 138 P.2d 328 
—In re Kelpsch's Estate, 265 P. 214, 
203 Cal. 613. 

31 C.J. p 174 note 1. 

Power of spouse to dispose of com¬ 
munity property by will see the 
C.J.S. title Wills S 88, also 68 C.J. 
p 501 note 27-p 502 note 33. 

17. Tex.—Grebe v. First State Bank 
of Bishop. 150 S.W.2d 64, 136 Tex. 
226. reversing, Civ.App., 106 S.W.2d 
882—^Forrest v. Moreno, Civ.App., 
161 S,W.2d 364, error refused. 

31 C.J. p 174 note 93. 

Child by a former sponse 
Only one-half community property 
will descend to surviving wife if de¬ 
ceased leaves child surviving, even 
though, surviving child be child by a 
former wife.—^Bumpass v. Johnson, 
ComA-pp., 287 S.W. 243, denying re¬ 
hearing 285 S.W. 272, which re¬ 
versed Johnson v. Bumpass, Civ. 
App., 275 S.W. 1108, and rehearing 
denied Bumpass v. Johnson, Com. 
App.. 290 S.W. 739. 
la lA.—Succession of Pavelka, 109 
So. 403, 161 lA. 728. 

Bight of surviving spouse to usnffuct 
in share inherited by children of 
deceased see infra S 562. 

19. La—S uccession of Jones, 169 So. 
440, 186 Ia 377—Succession of Si- 
verd, 119 So. 399, 167 La. 383—^Plcou 
V. Dubois, App., 13 So.2d 643. 

20. Puerto Kico.—^Ldnez v. S&nchez, 
18 Puerto Bico 507. 

21. Tex.—^Ackermann v. Bartholo- 
mae, Civ,App., 144 S.W.2d 689. 

Wash.—^In re Jones* Estate, 118 P.2d 
951, 11 Wash.2d 264. 

31 C.J. p 174 note 94. 

Property to whioh entitled 
A surviving wife is entitled to re¬ 
cover community land conveyed by 
deceased husband to secure debt 
which had been paid.—^Hopper v, Tan- 
cil, Tex.Clv.App., 285 S.W. 900, modl- 


ded on other grounds. Com App., 3 S. 
W.2d 67. 

22. U.S.—^Northern Trust Co. of Chi¬ 
cago V. Edenborn, C.C.A.La., 98 F. 
2d 657, certiorari denied 59 S.Ct. 
583, 306 U.S. 643, 83 L.Ed. 1043. 

La.—Succession of Ferrara, 180 So. 
418, 189 La. 690—Schwartzenburg 
V. Louisiana Highway Commission, 
168 So. 126, 184 La. 989—Pflster v. 
Casso, 109 So. 770, 161 La. 940— 
Succession of Watkins, 101 So. 
395, 156 La. 1000. 

31 C.J. p 174 note 96. 

23. Cal.—^Travelers' Ins Co. of Hart¬ 
ford, Conn., V. Fancher. 26 P.2d 
482, 219 CaL 361—^Trimble v. Trim¬ 
ble, 26 P.2d 477, 219 Cal. 340—In re 
Phillips' Estate, 263 P. 1017, 208 
Cal. 106, certiorari denied Phillips 
V. Phillips, 49 S.Ct. 8, 278 U.S. 699, 
73 L.Bd. 528—^In re Turner's Estate, 
96 P.2d 363. 36 Cai.App.2d 676. 

Idaho.—Shaw v. McDougall, 58 P.2d 
463. 56 Idaho 697. 

31 C.J. p 174 note 96. 

Effect of amendment 

Civil Code § 1401, as amended by 
St.1923 p 29 § 1, changed the rule 
of inheritance by substituting the 
surviving wife for the husband's de¬ 
scendants as successor to his half of 
the community property In case he 
made no disposition thereof up to 
the time of his death.—^Travelers' 
Ins. Co. of Hartford, Conn. v. Fanch¬ 
er. 26 P.2d 482, 219 Cal. 351. 

Pozmer rule 

(1) Prior to their amendment in 
1923. under the statutes in California 
a surviving wife took one half of the 
community property where there 
were descendants.—In re Sweitzer's 
Estate, 11 P.2d 633, 216 CaL 489—In 
re Phillips’ Estate, 263 P. 10X7, 203 
CaL 106, certiorari denied Phillips 
V. PhllUps, 49 S,Ct 8, 278 U.S. 
699, 73 L.Ed. 528—31 C.J. p 174 note 
99. 

(2) Where there were no descend¬ 
ants and no will, a surviving wife 
took her half and the husband's 

70 


descended or was distributed in the 
same manner as his separate prop¬ 
erty.—In re Phillips* Estate, supra—• 
31 C.J. p 176 note 3. 

(3) Where there were no descend¬ 
ants and no will* this gave a surviv¬ 
ing wife more than one half of the 
community property as the statute of 
descents made her an heir of her hus¬ 
band.—^In re Dargie's Estate, 177 P. 
165. 179 Cal. 418. 

31 C.J. p 175 note 4. 

(4) Decisions under repealed stat¬ 
utes of Idaho see 13 C.J. p 174 note 
96 [b]. 

24. CaL—Travelers' Ins. Co. of Hart¬ 
ford, Conn. v. Fancher, 26 P.2d 482, 

219 CaL 851. 

Property survivor entitled to by vir¬ 
tue of proprietary right 

(1) Surviving husband is entitled 
to one half of the community prop¬ 
erty.—^In re Kelpsch's Estate, 265 P. 
214, 203 CaL 613. 

(2) One half of proceeds of policy 
issued on life of deceased spouse who 
died intestate, the premiums for 
which were paid for out of the com¬ 
munity assets, is payable to the sur¬ 
vivor in his or her own right as pro¬ 
prietary owner of a one-half interest 
in the community property.—^Trav¬ 
elers' Ins. Co. of Hartford, Conn. v. 
Fancher. 26 P.2d 482, 219 Cal. 351— 
Mundt V. Connecticut General Life 
Ins. Co., 96 P.2d 966, 35 CaLApp.2d 
416—^Beemer v. Roher, 30 P.2d 647, 
137 Cal.App. 293. 

(3) A surviving wife, who did not 
consent to the naming of another as 
beneficiary, may recover one half of 
the proceeds of an insurance policy 
on the life of the husband, the pre¬ 
miums on which were paid entirely 
from community funds, without re¬ 
gard to the amount or condition of 
the estate remaining in the husband's 
hands at the time of his death, or 
the disproportionate size of the pre¬ 
miums when compared with the face 
of the policy.—^Mundt v. Connecticut 
General Life Ins. Co., supra. 
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and that portion of the decedent’s share undisposed 
of by will or otherwise at the time of decedent’s 
death and in still other jurisdictions the entire 
community property goes to the surviving spouse, 
except that in some cases of abandonment of the 
wife by the husband one half of the community* 
property is subject to her testamentary disposi- 

tion.26 

As a general rule, the husband and the wife are 
on a basis of equality as to the inheritance by ei¬ 
ther of the share of the deceased spouse in the 
community.27 However, where the proprietary or 
vested interests of the husband and wife in the com¬ 
munity property are not the same, as may be the 
case in jurisdictions where part of the community 
property was acquired prior to the time statutes 
whose effect was to change the wife’s interest in 


community property acquired thereafter from a 
mere expectancy to a vested interest were enacted, 
considered supra § 502, the surviving husband takes 
the whole of the community property** in vrhich he 
held a proprietary or vested interest at the time of 
his wife’s death, which will be all of the community 
property acquired prior to the time the aforemen¬ 
tioned statute was enacted and one half of the 
community property acquired thereafter,28 while 
a surviving wife takes only one half of the com¬ 
munity property where the husband had disposed by 
will of that portion of the community property over 
which he had testamentary pow-en^s Also, under 
some statutes, on the death of the wife the entire 
community property belongs to the surviving hus¬ 
band but on the death of the husband one half 
of the community property goes to the surviving 


(4) The widow is entitled to one 
half of the community funds depos¬ 
ited by the deceased husband in a 
savings account pursuant to trust 
agreement naming husband's sister 
as beneficiary of deposits remaining 
on husband's death.—^Bank of Ameri¬ 
ca Nat. Trust & Savings Ass'n v. Ha- 
zelbud. 68 P.2d S85, 21 Cal.App.2d 
109. 

(6) A surviving wife is entitled to 
one half of community assets rep¬ 
resented by husband's deposits in 
Joint tenancy account with brother. 
—Beemer v. Koher, supra. 

25. Cal.—^Travelers' Ins. Co. of Hart¬ 
ford, Conn. V. Fancher, 26 P.2d 482, 

219 Cal. 351. 

Property to which survivor not exu 
titled 

(1) The survivor is not entitled to 
that portion of decedent's share of 
the community property which he 
had disposed of to another by a valid 
gift to take effect on his death.— 
Travelers' Ins. Co. of Hartford, Conn. 
V. Fancher, supra. 

(2) The one-half portion of the pro¬ 
ceeds of an insurance policy on the 
life of a deceased spouse in which de¬ 
cedent had a vested or proprietary 
interest as the owner of a one-half 
interest in the community property 
did not go to the survivor, but mr 
stead to the beneficiary or beneficia¬ 
ries named in the policy.—Travelers' 
Ins. Co. of Hartford, Conn. v. Fan¬ 
cher, supra—^Beemer v. Roher, 30 P. 
2d 547, 137 CaLApp. 293. 

(3) The widow is not entitled to 
one half of community funds depos¬ 
ited by deceased husband in savings 
account pursuant to trust agreement 
naming husband's sister as beneficia¬ 
ry of deposits remaining on husband's 
death, the beneficiary named being 
entitled thereto.—^Bank of America 
Nat. Trust & Savings Ass'n v. Hazel- 
bud, 68 P.2d 385, 21 Cal.App.2d 109. 


(4) The surviving wife is not enti¬ 
tled to that one half of community 
assets represented by the husband's 
deposits in a joint tenancy account 
with the husband's brother which 
constituted his half interest in the 
community estate, the brother being 
entitled thereto.—^Beemer v. Roher, 
supra. 

DictTun in former case haid erroneous 
In a subsequent case the court 
held that it was unable to subscribe 
to the conclusion or to follow the 
dictum in the case of Modem Wood¬ 
men of America v. Gray, 299 P. 754, 
113 CaLApp. 729, to the effect that 
the surviving wife is entitled to all 
the proceeds of a life insurance policy 
issued on the life of the deceased 
husband, which constitute commumty 
property.—^Travelers' Ins. Co. of 

Hartford, Conn. v. Etcher, 26 P.2d 
482, 219 Cal. 351. 

28. Former rule 

Prior to the amendment of Comp. 
L. § 3364 in 1935, which as amended 
provides that on the death of cither 
spouse the entire community proper¬ 
ty, except in certain cases of aban¬ 
donment, belongs to the survivor. a| 
surviving husband took the whole of 
the community property, while a sur¬ 
viving wife took one half of the com¬ 
munity property where there were 
descendants, or where the husband 
had disposed of his share by will, but 
in the absence of such testamentary 
disposition and surviving children 
the surviving wife took the entire 
community property.—^In re Katten- 
hom, 171 P. 164, 41 Nev. 375—31 CJ. 
p 174 notes 98, 99, 1, 2. 

27. Lia.—Succession of Pavelka, 109 
So. 403, 161 La. 728. 

28. CaL—^Reeve v. PhlUipsi, 70 P.2d 
607, 9 Cal.2d 239—^McKay v. Laur- 
iston, 269 P. 519, 204 CaL 557— 
Williamson v. Kinney, 125 P.2d 920, 
52 CaLApp.2d 98. 

51 C.J. p 174 note 98. 
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After-acquired income 
Income acquired subsequent to the 
bme the statutes were enacted which 
changed the wife's interest in com¬ 
munity property acquired thereafter 
from a mere expectancy to a vested 
interest, but which is derived from 
community property acquired prior to 
that time, descends in toto to the 
husband on the death of the wife.— 
Boyd V. Oser, Cal., 145 P.2d 312, 
prior opinion, App., 138 P.2d 328. 

A'ttempted tegtamentaxy disposition 
ineffective 

(1) Wife's attempted testamentary 
disposition of interest in community 
property acquired before statutory 
amendment permitting her to dispose 
of her interest in the community 
property by will did not destroy the 
operation of the original statute re¬ 
lating to disposition of community 
property on death of wife.—In re 
Bruggemeyer's Estate, 2 P.2d 534, 115 
Cal.App. 525. 

(2) Wife's attempt to devise com¬ 
munity property acquired prior to the 
enactment of the statute is ineffec- 
tuaL smce such property belongs to 
the husband without administration. 
—^Boyd v. Oser, supra—^McKay v. 
Lauriston, 269 P. 619, 204 CaL 557. 

29. Cal.—^In re Dargie's Estate, 177 
P. 165. 179 CaL 418. 

31 C.J. p 174 note 1. 

30u U.S.—^Hernandez v. Becker, C.C. 

AN.M., 54 P.2d 642. 

N.M.—In re Haler's Estate, 100 P.2d 
908, 44 N.M. 214—^In re Chavez's 
Estate, 280 P. 241, 34 N.M. 258, 
69 ALuR. 769. 

survivorship essential 
The husband becomes the owner of 
the wife's interest as though there 
had been a joint tenancy only if he 
survives her.—^In re Miller's Estate, 
100 P.2d 908, 44 N.M. 214. 
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wife, and, in the absence of testamentary disposi¬ 
tion of the other half by the husband, one fourth 
goes to the surviving wife and the remainder to his 
children.^l 

Election, In view of the rule that the language 
of a testator, if susceptible of such construction, 
should be held to refer only to his or her own in¬ 
terest in community property, considered in the C. 
J.S. title Wills § 754, also 69 CJ. p 365 note 24-p 
366 note 32, where there is nothing in the will to 
indicate an intention to make a testamentary gift 
to the widow stand in lieu of her community inter¬ 
est, she is not put to an election between her pro¬ 
prietary interest in such property and the provi¬ 
sion made for her by the will, but, as appears in the 
CJ.S. title Wills § 1264, also 69 CJ. p 1102 note 47 
-p 1103 note 53, she takes such testamentary gift 
in addition to the portion she receives in her own 
right as owner. A wife named as a partial bene¬ 
ficiary in an insurance policy on the life of her hus¬ 
band, the proceeds of which are community prop¬ 
erty, who decides to take under the policy thereby 
makes an election and waives her right to revoke 
the husband’s gift to other beneficiaries in excess 
of fifty per cent of the proceeds thereof if 

she elects to stand on her community rights she is 
entitled to fifty per cent of the proceeds of the 
policy in lieu of the portion given her as benefici¬ 
ary and the remaining fifty per cent goes to the 
other beneficiaries, and she is not entitled to the 
portion given her as beneficiary in the policy and 
fifty per cent of the remainder.^^ 

Separate property. In some jurisdictions the sur¬ 
viving spouse has no interest in property which, as 
distinguished from community property, belongs to 


the deceased spouse’s separate estate, where the de¬ 
ceased spouse died leaving neither descendants nor 
surviving parent,*34 but in other jurisdictions the 
survivor is entitled to an interest in the separate 
estate of the deceased spouse,^^ the amount thereof 
being dependent on the particular provisions of the 
applicable statute of descent in the jurisdiction, as 
one half the realty and all the personalty where the 
deceased left no child or children or their de- 
scendants,^® and one third of the personalty and an 
estate for life in one third of the realty where the 
deceased left a child or children or their descend- 
ants.37 In some jurisdictions in which the proceeds 
of an insurance policy in which the wife is named 
as beneficiary pass to her as part of her separate 
estate, see supra subdivision a (2) of this section, 
a wife who has been named beneficiary of an insur¬ 
ance policy on the husband’s life acquired during 
the existence of the marriage cannot be removed 
from that position without her consent.^® 

(c) Heir’s Share 

In general the interest of a deceased spouse In the 
community property, as well as In his or her separate 
property, descends, subject to his or her power to dispose 
of It by will and the right under certain conditions of 
the surviving spouse to all or a portion thereof, to his or 
her heirs, the persons entitled to take as heirs and their 
respective shares being determined according to the pro¬ 
visions of the controlling statutes. Advancements made 
out of community property may be collated as between 
the donee and the heirs, but not as between the heirs 
and the survivor. 

Subject to the power of the deceased spouse to 
dispose of his or her interest in the community 
property by will, considered in the CJ.S. title Wills 
§ 88, also 68 C.J. p SOI note 27-p 502 note 33, the 
heirs of the deceased spouse generally take his or 
her interest in the community property,39 which 


31. XJ.S. —^Hernandez t. Becker, C.Cv 
A.N.M., 64 F.2d 642. 

N.M.—^In re Chavez's Estate, 280 P, 
241, 34 N.M. 268, 69 A.L.R. 769. 

32. CaL—Mazman v. Brown, 55 P.2d 
639, 12 CaLApp.2d 272. 

33. CaL—^MJizman v. Brown, supra. 

34. TJ.S.—Northern Trust Co. of Chi¬ 
cago V. Edenhom, C.C.A.Lia., 98 F. 
2d 667, certiorari denied 59 S.Ct. 
683, 306 U.S. 648, 83 L.Ed. 1043. 

Lia.—^Pfister v. Casso, 109 So. 770, 
161 La. 940. 

33. Tex.—^Ackermann v. Bartholo- 
mae, Oiv.App., 144 S.W.2d 689. 
Wash.—In re Jones* Estate, 118 P.2d 
961, 11 W'a8h.2d 254. 

33. Tex.—^Ackermann v. Bartholo- 
mae, Oiv.App., 144 S.W.2d 689. 
Wash.—^In re Jones* Estate, 118 P.2d 
951. 11 Wa8h.2d 264. 

Burvlvor’s Intaarest In pazttoiilar pxop« 
arty 

Where husband and wife conveyed 


wife's separate property retaining su¬ 
perior legal title and a vendor's lien 
to secure payment of purchase money 
note, one half of that title passed 
to husband and other half to wife's 
heirs on her death, note was per¬ 
sonalty which passed to husband, and 
payment of note by conveyance to 
husband of interest of executor and 
beneflciaries of estate of subsequent 
grantee terminated outstanding supe¬ 
rior legal title, and husband became 
owner of property in fee simple.— 
Ackermann v. Bartholomae, Tex. Civ, 
App.. 144 S.W,2d 589. 

37. Tex.—^Breckenridge v, Coffield, 

Civ.App., 283 S.W. 310. 

Proceeds from 

Surviving husband is not ^titled 
to proceeds of oil and gas in deceased 
wife's land, but only to interest on 
one third of net income from sale 
of such minerals.—Breckenrldge v. 
.Coffi^d, supra. , 


38. U.S.—^Metropolitan Life Ins. Co. 
V. Skov, D.C.Or.. 61 P.Supp. 470, 

39. La.—Succession of Bonnette, 176 
So, 397, 188 La. 297. 

Tex.—Cook V. Spivey, Civ.App., 174 
S.W.2d 684—Williams V. Pure Oil 
Co.. Civ.App.. 49 S.W.2d 846, af¬ 
firmed 78 S.W.2d 929, 124 Tex. 341. 
Separate property of survivor 
Children of the deceased spouse do 
not Inhertt any interest in property 
which was the separate property of 
the surviving spouse and not com¬ 
munity property.—^Lovin v. Wood¬ 
ward, 40 P.ad 102, 46 Ariz. 105, 
Bffeot of ffauduleut release of expect- 
auoy 

(1) Where stepfather and mother 
were joint beneficiaries under Instru¬ 
ment which purported to release in¬ 
terest of children,of mother by first 
marriage in^ tbslr father's estate and 
expectancy in estate of mother, provi¬ 
sion relinquifi^iing expectancy in es- 
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ordinarily is one half of such property.^® Howev¬ 
er, under some statutes, in specified circumstances 
the survivor takes all the community property, as 
considered supra subdivision b (2) (b) of this sec¬ 
tion, in which case, of course, the heirs take noth¬ 
ing in other circumstances the survivor takes 
a specified proportion of the deceased spouse’s in¬ 
terest in the community property, as considered su¬ 
pra subdivision b (2) (b) of this section, in which 
case the heirs take the remaining portion of the de¬ 
ceased spouse’s interest therein ^nd in still oth¬ 
er circumstances the surviving spouse is entitled to 
a usufruct in the heirs* share, as considered infra § 
562, in which case the heirs’ share is subject there- 
to,^3 Where the community is dissolved by the si¬ 
multaneous death of the spouses, the respective 
vested interest of each falls into his or her estate 


and descends accordingly.^^ In such case, if there 
are no lineal descendants of either spouse, the heirs 
in the respective family lines of each spouse inher¬ 
it such spouse’s interest.'*® 

The question as to what persons are entitled to 
take as heirs and their respective shares as be¬ 
tween themselves is determinable by the statutes of 
the particular jurisdiction in force at the time.'*® 
In general the child or children of decedent take as 
heirs,^^ including children of a marriage different 
from that during which the commimity property in¬ 
volved was acquired,^® and the descendants,^® but 
not the spouse,®® of a deceased child. Ordinarily 
children of decedent by different marriages share 
equally in such decedent’s interest in the community 
property of the last marriage;®^ but children of a 
deceased former spouse do not inherit any portion 


tate of mother, if induced by fraud 
as alleged by children, could be an¬ 
nulled by the court without cancella¬ 
tion of the entire Instrument.—^At¬ 
kins V. Dodds. Tex.Civ.App., 121 S. 
W.2d 1010, error dismissed by agrree- 
ment. 

(2) Where stepfather acted as 
mother’s agent in negotiating an in¬ 
strument under which children of 
mother by first marriage relinquished 
interest in father’s estate and expec¬ 
tancy in estate of mother, and moth¬ 
er acquiesced in the relinquishment 
and ratified stepfather’s acts, includ¬ 
ing stepfather’s allegedly fraudulent 
insertion of clause releasing expect¬ 
ancy in estate of mother, mother was 
bound thereby.—^Atkins v. Dodds, su¬ 
pra. 

40. Arlz.—Greer v. Goesling, 97 P.2d 
218, 64 Anz. 488—^Loviu v. Wood¬ 
ward, 40 P.2d 102, 45 Ariz. 105— 
Pomeroy v. Sam Thorpe Mining Co., 
296 P. 266, 37 Ariz. 641—^Pascoe v. 
Faulkner, 249 P. 746, 30 Ariz. 662. 
GLxl.—In re Sweitzer’s Estate, 11 P.2d 
633, 215 Cal. 489. 

La.—Succession of Farrell, 7 So 2d 
605, 200 La. 29—Succession of Bon- 
nette, 176 So. 397, 188 La. 297— 
Jeansonne v. Jeansonne, 176 So. 
626, 187 La. 939, modifying, App.. 
171 So. 497—Succession of Gibson, 
173 So. 185, 186 La. 723—Sample v. 
Whitaker, 135 So. 38, 172 La. 722 
—^Hand v. Harper, 129 So. 664, 
171 La. 47—Succession of Pavelka, 
109 So. 403, 161 La. 728—Victoria 
Lumber Co. v. Dawson, 106 So. 327, 
159 La. 848—Succession of Harper, 
App., 163 So. 177. 

Tex.—Shell Oil Co. v. Howth, 159 S. 
W.2d 483, 138 Tex. 357, modifying 
Shell Petroleum Corporation v. 
Howth, Civ.App., 133 S.W.2d 258— 
Greene v. White, 163 S.W.2d 676, 
187 Tex. 861, 136 A.L.R. 626, re¬ 
versing White V. Greene, Ctv.App., 
129 S.W.2d 801—Grebe v. .First 


State Bank of Bishop, 150 S.W.2d 
64, 136 Tex. 226, reversing. Civ. 
App., 106 S.W.2d 882—^Jones v. 
State, Com.App., 5 S.W.2d 973, re¬ 
versing State V. Jones, Civ.App., 
290 S.W.2d 244—Cook v. Spivey, 
Civ.App., 174 S.W.2d 634—^Aman v. 
Cox, Clv.App., 164 S.W.2d 744— 
Wolf V. Hartmangruber, Civ.App.. 
162 S.W.2d 112—^Forrest v. Moreno, 
Civ.App., 161 S.W.2d 364, error re¬ 
fused—^Hom V. Sankary, Civ.App., 
161 S.W.2d 156—Murphey v. Mur- 
phey, Clv.App., 131 S.W.2d 168— 
Garcia v. Garcia, Civ.App., 4 S.W.2d 
257, error dismissed—Coleman v. 
Coleman, Civ.App., 293 S.W. 695— 
Vaughn v. Vaughn, Civ.App., 287 
S.W. 687—Moore v. Wooten, Civ. 
App., 265 S.W. 210, reversed on 
other grounds, Com.App., 280 S.W. 
742, rehearing denied 283 S.W. 153 
—^Dreyftiss v. Whittle, Civ.App., 
244 S.W. 623—Sweet v. Berry, Civ. 
App., 236 S.W. 531, dismissed for 
want of Jurisdiction. 

Wash.—Ness v. Bender, 138 P.2d 864 
—France v. Freeze, 102 P.2d 687, 
4 Wash. 2d 120—Scott v. Stanley, 
270 P. 110, 149 Wash. 29. 

31 C.J. p 175 note 7. 

41. U.S.—^Northern Trust Co. of Chi¬ 
cago V. Edenbom, C.C.A.La„ 98 F. 
2d 657, certiorari denied 59 S.Ct. 
583, 306 D.S. 643, 83 L.Ed. 1043. 

La.—Succession of Ferrara, 180 So. 
418, 189 La, 590—Pfister v. Casso, 
109 So. 770, 161 La, 940. 

N.M.—Girard v. Girard, 291 P. 287. 
36 N.M. 147. 

42. Leu—Succession of Jones, 169 So. 
440, 185 La, 377. 

43. La,—Succession of Bonnette, 176 
So. 397, 188 La, 297—Succession of 
Gibson, 173 So. 185, 186 La, 723. 

44. N.M.—In re Miner’s Estate, 100 
P.2d 908, 44 N.M. 214. 

45. N.M.—^In re Miller’s Estate, su¬ 
pra. 
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43. La,—Succession of Jones, 169 So. 

440, 185 La. 377. 

31 C.J. p 175 note 10. 

47. Ariz.—Lovin v. Woodward, 40 P. 
2d 102, 45 Ariz. 105—^Pomeroy v. 
Sam Thorpe Mining Co., 296 P. 255, 
37 Anz. 541—^Pascoe v. Faulkner, 
249 P. 745, SO Ariz. 552. 

La.—Succession of Bonnette, 176 So. 
397, 188 La, 297—Succession of Gib¬ 
son, 173 So. 185, 186 La, 723—Hand 

V. Harper, 129 So. 664, 171 La, 47. 
Tex.—^Aman v. Cox, Civ.App., 164 S. 

W. 2d 744—^Wolf V. Hartmangruber, 
Civ.App.. 162 S.W.2d 112—Horn v. 
Sankary, Civ.App,, 161 S.W,2d 156— 
Murphey v. Murphey, CIvAlPP., 131 
S.W.2d 158—^Vaughn v. Vaughn, 
Civ.App., 287 S.W. 687—Sweet v. 
Berry, Civ.App. 236 S.W. 531, dis¬ 
missed for want of Jurisdiction. 

Wash.—^Ness v. Bender, 138 P.2d 864. 

48. CaL—^In re Sweitzer’s Estate, 11 
P.2d 683, 215 CaL 489. 

La.—Succession of Gibson, 173 So. 
185, 186 La, 723—Succession of Pa¬ 
velka, 109 So. 403, 161 La, 728. 

49. Tex—Hindsman v. Willis, Civ. 
App., 125 S,W.2d 1073, error dis¬ 
missed, judgment correct 

50. Tex—Hindsman v. Willis, supra, 
xrot entitled to life estate 

Where daughter died prior to in¬ 
testate mother, daughter’s husband 
was not entitled to life estate in 
share of mother’s community proper¬ 
ty which descended to daughter’s 
children.—Hindsman v. Willis, supra, 
5L La,—Succession of Gibson, 173 
So. 185, 186 La, 723—^Victoria Lum¬ 
ber Co. V. Dawson, 106 So. 327, 159 
La, 848—^Dew v. Hammett 91 So. 
523. 150 La, 1094. 

Portion Inherited 

Where husband, who purchased 
land after marriage to second wife, 
predeceased second wife who be¬ 
queathed all property to seven sur¬ 
viving children of herself and bus- 
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of a deceased subsequent spouse’s interest in the 
community property of the subsequent marriage.52 
Under some statutes it has been held that an ille¬ 
gitimate child cannot inherit the community prop¬ 
erty of a deceased parent to the exclusion of the 
surviving parent;®- and under others that a nat¬ 
ural acknowledged child, who has not been legiti¬ 
mated in the manner prescribed by statute, does not 
inherit community property as the heir of the fa¬ 
ther to the exclusion of ascendants and collateral 
relations.®^ Under some statutes a surviving fa¬ 
ther or mother, or both, as heirs take a share of 
the interest in community property of a deceased 
spouse who left surviving no legitimate descend¬ 
ants.®® 

A statute providing that a sale affecting immova¬ 
ble property does not affect third persons until it 
is recorded does not defeat the right of heirs to 
inherit from their mother her interest in commu¬ 
nity property bought in the name of her husband.®® 

The heirs of the wife do not inherit any interest 
in property which the husband, prior to the death 
of the wife, had transferred to another by a valid 
conveyance.®^ 

Advancements, An advancement may be made 
out of community property, as discussed in De¬ 
scent and Distribution § 96, and operate to reduce 


the amount which the heir would otherwise re¬ 
ceive after the death of decedent.®® Collation may 
be demanded as between the donee and other 
heirs,®® but not as between the heirs and the sur¬ 
vivor®® or administrator.®i Children of the sec¬ 
ond marriage of a deceased wife to whom advances 
were made out of the community estate of the sec¬ 
ond marriage may retain one half of the value 
thereof without accounting to the children of the 
wife by a former marriage.®® Where both spouses 
are dead, persons claiming under the estate of one 
should not be required to account for the full value 
of advancements made to them out of community 
property;®® in such case, as appears in Descent 
and Distribution § 96, collation should be one half 
to one estate and one half to the other. 

Separate property. In general on the death of a 
spouse intestate his or her separate property, as 
distinguished from his or her interest in the com¬ 
munity property, is inherited by his or her heirs.®^ 
Under some statutes a child or children of an in¬ 
testate decedent and their descendants inherit all 
the realty of decedent which belonged to his or her 
separate estate, subject to a life estate in one third 
thereof in the surviving spouse.®® In some juris¬ 
dictions, where a spouse dies intestate and child¬ 
less and leaves as his or her sole heir the surviv¬ 
ing spouse and brothers and sisters, the brothers 


band, each of five children of hus¬ 
band and first wife owned one-twen¬ 
ty-fourth interest In land, whereas 
children of second marriage owned 
equal shares as heirs of father and 
also mother’s one-half interest in 
land.—Cook v. Spivey, Tex.Civ.App,, 
174 S.W.2d 634. 

52. Tex.—Wolf v. Hartmangruber, 

Civ.App.. 162 S.W.2d 112. 

Wash.—Wasmund v. Wasmund, 

166 P. 3. 90 Wash. 274. 

54b La.—Succession of Jones. 169 So. 

440, 185 La. 377. 

55. La.—Succession of Jones, supra. 
Parent’s share 

(1) Sole surviving parent Inherited 
one half of mterest in community 
property of child who died intestate, 
without legitimate descendants, or 
one fourth of the entire community 
property.—Succession of Siverd, 119 
So. 399, 167 La. 383. 

(2) Mother was held entitled to one 
half of son’s interest In community 
of acquets and gains where son left 
surviving his mother, widow, and 
their acknowledged natural child, and 
hence on death of mother, her legiti¬ 
mate children and their ascendants 
Inherited such one-half interest, con¬ 
sisting of one fourth of entire com¬ 


munity.—Succession of Jones, 169 So. 
440, 185 La. 377. 

55. La.—^Long v. Chailan, 176 So. 42, 
187 La. 607. 

57. La.—^Porterfield v. Parker, 180 
So. 498, 189 L€l 720. 

TTnreoorded deed 

Where husband sold community 
realty and deed was not recorded un¬ 
til after wife’s death, wife’s heirs 
were not ’"third persons,” within the 
civil code, providing that unrecorded 
acts conveying immovables are bind¬ 
ing on parties to the acts but not on 
“third persons,” and heirs had no 
interest in the realty.—^Porterfield v. 
Parker, supra. 

58. Tex.—^Baker v. Walker, Civ.App., 
89 S,W.2d 797, error dismissed. 

31 C.J. p 176 note 12. 

Adva n oements by sttxvivor out of eiu 
tire community estate 
Assignees of heirs who executed 
agreement, which was referred to 
in probate proceedings, that advanc¬ 
es made by surviving spouse were ob¬ 
tained from community estate, were 
held chargeable with such advances 
as against contention that deceased 
spouse’s half of community immedi¬ 
ately descended to her heirs and 
could not have been administered by 
surviving spouse.—Baker v. Walker, 
supra. 


59. La.—Succession of Hanna, 62 So. 
669, 126 La. 475. 

Tex,—Wilson v. Helms, 59 Tex. 680. 
68. Tex.—Wilson v. Helms, supra. 

6L La.—Succession of Hanna, 62 
So. 669, 126 La. 476. 

62. Tex.—Atkins v. Dodds, Civ.App., 
121 S.W.2d 1010, error dismissed by 
agreement 

Shares of children of successive mar¬ 
riages in community property see 
Descent and Distribution § 30, 

63. Tex.—Clements v. Maury, 110 S. 
W. 185, 60 Tex.Civ.App. 168. 

64. Tex.—Simonds v. Stanollnd Oil 
& Gas Co., 114 S.W.2d 226, 134 Tex. 
832, reversing, Clv.App., 103 S.W. 
2d 784, and rehearing denied 136 S. 
W.2d 207, 134 Tex. 832. 

imdlvided Interest 
Where husband and wife were both 
named as grantees in deed, each ac¬ 
quired legal title to an undivided one- 
half interest in, the land, so that, 
when wife died Intestate without dis¬ 
posing of her interest, legal title to 
her undivided one-half interest vested 
in her heirs.—Simonds v. Stanollnd 
Oil & Gcls Co., supra. 

65. Tex.—Smith v. Buss. 144 SW.2d 
629, 136 Tex. 666, aflElrming, Civ. 
App., Buss V, Smith, 125 S.W.2d 
712. 
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and sisters inherit only one half of his or her sep¬ 
arate real estate.®® In other jurisdictions where a 
spouse dies leaving neither descendants nor surviv¬ 
ing parent, property which belongs to his or her 
separate estate is inherited by his or her next of 
kin,®*^ or by his or her brothers and sisters and 
their descendants.®® 

(d) Allowances to Widow and Children 

A deceased spouse's interest In the community prop¬ 
erty is subject to the family allowance, which effects a 
reduction In the amount to be distributed but does not 
change the proportionate interests therein of the heirs 
and the surviving spouse. 

The share of the deceased spouse in the com¬ 
munity property is subject to the family allow¬ 
ance made from community property,®® which, as 
appears in Executors and Administrators § 337 a, 
may be set apart from either the separate property 
of decedent or the community property; and where 
such allowance is set apart from the community 
property it operates to reduce the amount of prop¬ 
erty subject to distribution between the survivor 
and the husband’s heirs.^® However, such allow¬ 
ances cannot be made in such a way as to disturb 
the proportion in which the property is required by 
law to be divided.'^i The interest of the heirs of a 
deceased wife in community property cannot be 
made to contribute to allowances made to the wid¬ 
ow and children of the husband’s subsequent mar¬ 
riage. 

(3) Forfeiture of Share 

In general a spouse’s Improper marital conduct will 
not cause a forfeiture of his or her Interest In the com¬ 


munity property on the dissolution of the community. A 
wife who remarries under the belief that her marriage has 
been dissolved is entitled on the death of either husband 
to a survivor’s interest in the community property of that 
marriage, and the putative wife of a bigamous husband, 
as well as the lawful wife, may be entitled to a survivor’s 
share in the community property acquired during the co¬ 
existence of the two marriages. 

Under the Spanish law, the right of the wife 
to a share of the property of the community on its 
dissolution was forfeited when she committed adul¬ 
tery,abandoned the husband without his consent, 
or joined some religious sect and then married or 
committed adultery.Also under the ancient law 
of Spain the wife against whom a judgment of di¬ 
vorce for adultery was decreed forfeited all right 
to her share in the community existing between 
herself and husband. However, this rule was not 
incorporated in the Spanish Civil Code in force in 
Puerto Rico or in the Puerto Rican Civil Code.'^® 
In the United States it is generally held that the 
right of the wife to a share of the community prop¬ 
erty on dissolution of the community is not divest¬ 
ed by her abandonment of the husband,*^® by her 
adultery,77 or by a divorce granted to the husband 
on the ground of desertion by the wife^® or adul¬ 
tery committed by her.7® Certainly a wife is not 
deprived of her right to a share of the community 
property by a divorce granted to her for the hus¬ 
band’s fault;®® nor is the interest of the wife in 
community property ipso facto divested by the fact 
that she goes to a foreign jurisdiction and dissolves 
the marital community by obtaining a divorce, at 
least where the husband recognizes or does not 
contest the validity of the divorce.®^ However, 


66. Wash.—In re Jones' Estate, 118 
P.2d 951, 11 Wash.2d 264. 

67. U.S.—^Northern Trust Co. of Chi¬ 
cago V. Edenbom, C.C.A.Lia., 98 P. 
2d 657, certiorari denied 69 S.Ct. 
583, 306 U.S. 643, 83 L.Ed. 1043. 

La.—^Pfister v. Casso, 109 So. 770, 
161 La. 940. 

68. Tex.—Stewart v. Marshbum, Civ. 
App., 240 S.W. 331, affirmed Marsh- 
bum V. Stewart, 264 S.W. 942, 113 
Tex. 607. 

69. Idaho.—Shaw v. McDougall, 58 
P.2d 463, 56 Idaho 697. 

Tex.—Pace v. Boff, Com.App., 48 S. 
W.2d 956, modifying EofC v. Pace, 
Civ.App., 25 S.W.2d 264. 

Priority of widow's allowance over 
claims of creditors: 

Generally see Executors and Ad¬ 
ministrators § 338. 

Community creditors see infra § 
568 b. 

70. Tex.—^Pace v. BofC, supra. 

31 C.J. p 175 note 20. 

7L Tex.—^Hoffman v. Hoffman, 14 S. 


W. 915, 15 S.W. 471, 79 Tex. 189— 
Redding v. Boyd, 64 Tex. 498. 

72- La.—Succession of Harper, App., 
163 So. 177. 

31 C.J. p 175 note 22. 

Case overruled 

The case of Banna v. Danna, La. 
App., 161 So. 348, to the extent that 
it is inconsistent with the view that 
the statutory claim of a widow of 
a second marriage in necessitous cir¬ 
cumstances cannot be taken from that 
portion of the community property 
of the first marriage which vested 
in the heirs of the first wife immedi¬ 
ately on her death, has been ex¬ 
pressly overruled.—Succession of 
Harper, supra. 

73. NT.M.—^Barnett v. Barnett, 60 P. 
337, 9 N.M. 205. 

81 C.J. p 176 note 24. 

74. N.M.—Beals v. Ares, 185 P. 780, 
25 N.M. 459—Barnett v. Barnett, 60 
R 337, 9 N.M. 205. 

75. U.S.—Garrozi v. Pastas, Puerto 
Rico, 27 act. 224, 204 U.S. 64, 61 
LEd. 369. 


76. Tex.—Hall v. Hall, Civ.App., 241 
S.W. 624. 

Fault of party as circumstance affect¬ 
ing division of property on grant 
of divorce see Divorce § 295. 

Forfeiture of community interest 
generally see supra § 513. 

Renunciation of community as forfei¬ 
ture of share see infra § 560. 

77. N.M.—Beals v. Ares, 186 P. 780, 
25 N.M. 459. 

78. U.S.—Johnson v. Gamer, D.C 
Nev., 233 F. 756. 

Rights in community property not 
disposed of by divorce decree see 
Divorce $ 180 b. 

79. Cal.—^De Godey v. Godey, 39 CaL 
157. 

31 C.J. p 176 note 33. 

86. Tex.—^Moor v. Moor, 255 S.W. 
231, 67 S.W. 992, 24 Tex.Civ.App. 
150. 

8L Idaho.—^Peterson v. Peterson, 207 
P. 426, 35 Idaho 470, overruling Be- 
dal V. Sake, 77 P. 638, 10 Idaho 270, 

I 66 LR.A. 60. 
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there is authority to the effect that a wife who 
abandons her husband and lives in adultery with 
another cannot, on the death of her husband, claim 
an interest in property acquired by the husband 
subsequent to her misconduct on the theory that it 
is community property.82 

Where the husband obtained a void decree of di¬ 
vorce in another jurisdiction, the failure of the wife 
to assert her rights in the estate until the death of 
the husband does not constitute laches barring her 
claim to a share of the property.^2 

A wife who deserts her husband and forms an 
adulterous relationship with another cannot claim 
any interest as the widow of the latter.^^ 

Bigamy. The remarriage of a wife under the 
mistaken belief that her husband had obtained a 
divorce does not work a forfeiture of her interest 
in the community property of the first marriage.®^ 
Also on the death of the second husband, a puta¬ 
tive wife who married in good faith under the mis¬ 
taken belief that her former marriage had been dis¬ 
solved by a valid divorce, is entitled to such rights 
in the community property of the second marriage 
as she would have possessed had the marriage been 
lawful, that is, to one half of the community prop¬ 
erty as owner,®® and to the right to inherit the de¬ 
ceased husband’s half of the community property 
where he died without lawful descendants or as¬ 
cendants.®^ 


- WTiere a man dies leaving surviving him two 
wives, a lawful wife and a putative wife, the law¬ 
ful vrife is entitled as survivor to an interest in 
community property acquired during the existence 
of the lawful marriage, including that acquired dur¬ 
ing the coexistence of the two marriages;®® and 
the putative wife, where she married in good faith, 
is entitled under some statutes to her rights as a 
survivor.®® However, the rules for dividing the 
estate in such case vary in the different jurisdic¬ 
tions. In some jurisdictions the second wife takes 
the entire community property on the death of the 
husband.®® In other jurisdictions where both wives 
survive the husband community property acquired 
during the coexistence of the two marriages, and 
which is therefore community property as to each 
wife, is divided equally between them,®i or, if the 
second wife is dead, between her heirs and the first 
wife;®® and it has been held that where both wives 
survive the next of kin and children of one or both 
marriages, if such there are, are excluded,®® al¬ 
though there is other authority which holds that, 
where there are children of either or both widows, 
the property should be divided into two equal parts, 
one to be distributed according to the laws of in¬ 
heritance among the members of the first family, 
and the other among the members of the second 
family.®^ Under these rules the husband, if he sur¬ 
vives either wife,®® or his heirs, if he dies first,®® 
are excluded from participation in the property. 


9SL AtIz. —Pendleton v. Brown, 221 
P. 213. 25 Anz, 604. 

83. U.S.—^Parker v. Parker, Tex., 222 
P. 186, 137 C.C.A. 626, certiorari de¬ 
nied 36 S.Ct 164. 239 V.&. 643, 60 
L.Ed. 483. 

84. Iia.—^LltLla*8 Succession, 10 So. 
406, 44 Ija.Ann. 61. 

85. Tex.—^Merrell v. Moore, 104 S.W. 
514, 47 Tex.Clv.App. 200. 

88i U.S.—^Lynch, Succession of, v. U. 
S., D.C.La.. 17 P.Supp. 674. 

87. U.S.—^Lynck, Succession of, v. 
U. S., supra. 

88. Tex.—^Routh v. Houth, 57 Tex. 
589. 

89. La.—Bay v. Enox, 113 So. 814, 
164 La. 193. 

31 C.J. p 176 note 40. 

Acquisition of ri^rkts in community 
property by putative wife acting 
in good fkitk generally see supra § 
468 c. 

90. Pkillppine.—-Lleng v. Quia» 16 
Pkilippine 137, 

91. U.S.—^U. S. V. Robinson, C.C.A. 
Ija., 40 P.2d 14, reversing, B.C., 
Robinson v. U. S., 33 P.2d 545. 

La.—^Ray v. Knox, 118 So. 814, 164 
La. 193—Jackson v. Gordon^ App., 


186 So. 399—Succession of Lawson, 
120 So. 538, 10 La.App. 52. 

31 C.J. p 176 note 42. 

WaT.jdsk issuruLoe 

On insured's deatk wklle domiciled 
in Louisiana, leaving both legal and 
putative wife, proceeds of war-risk 
Insurance taken out during existence 
of marriage witk putative wife 
should be divided between the two 
wives equally.—^U. S. v. Robinson, C. 
O.A.La., 40 P.2d 14, reversing, D.C., 
Robinson v. U. S., 33 P.2d 545. 

Under SpasUsk. law 

By the Spanish law, m case of big¬ 
amy the second wife who contracts 
the marriage in good faith shares the 
gains and acquets with the first; she 
Is not in fault, and on account of her 
good faith, although the marriage is 
null, is recognized cls entitled to her 
rights in the community. The first 
wife, because her maxnage has n^ver 
been dissolved. Is also entitled to her 
community rights, cmd the entire es¬ 
tate will be equally divided between 
the legal wife and the putative wife. 
—^Hubbell V. Inkstein, 7 La.Ann. 252 
—Patton V. Philadelphia, 1 LaJUm. 
'98. 

92i La.— sutler v. Grimes, 3 La.A., 
Orleans, 368. 
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93- U.S.—U. S. V. Robinson, C.C.A. 
La., 40 P.2d 14, reversing, D.C., 
Robinson v. U. S., 33 F.2d 546. 

31 C.J. p 20 note 93 [c] <1), (2). 

94. La.—Succession of Lawson, 120 
So. 538, 10 La.App. 52. 

Division, within families 
Where there survived a legal wife 
and legal issue of that wife and a 
putative wife and issue of the puta¬ 
tive wife the net estate was divided 
into two equal parts and each of 
those parts into two equal parts, 
making four equal shares. The legal 
wife was given one of those shares in 
her own right and the legal issue of 
the legal wife another share subject 
to the usufruct in the legal wife; 
the putative wife was given another 
share in her own right and the issue 
of the putative wife the other share 
subject to the usufruct in the puta¬ 
tive wife.—Succession of Lawson, su¬ 
pra. 

95. La.—Ray v. Knox, 113 So. 814, 
164 La. 193—Sittler v. Grimes, 3 
La.App., Orleans, 368. 

98. La.—Waterhouse v. Star Land 
Co., 71 So. 858, 139 La. 17L 
81 O.J. p 176 note 45. 
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The exclusion is sometimes based on the ground 
that the interest of the husband is forfeited by rea¬ 
son of his bad faith, 97 and sometimes on the ground 
that the claim of the wives is in the nature of a 
debt and hence takes preference over rights of in- 
heritance.S^ In still other jurisdictions the proper¬ 
ty acquired prior to the second marriage and that 
acquired thereafter are considered as two distinct 
estates, and the heirs of each marriage are allowed 
to share in the respective estates.^^ Under such 
rule the lawful wife receives a one-half interest 
in the community property acquired during the law¬ 
ful marriage and prior to the putative marriage and 
the heirs of the lawful marriage inherit the other 
half of that community property, and the commu¬ 
nity property acquired during the existence of the 
putative marriage goes one half to the putative 
wife,i one fourth to the lawful wife, and one fourth 
to the heirs of the putative marriage but, where 
there are no heirs, the property acquired during the 
second marriage is divided equally between the two 
wives.^ 

c. On. Death of Survivor 

In general, in the absence of statute expressly chang¬ 
ing the line of Inheritance, the heirs of the survivor, as 
against the heirs of the predeceased spouse, inherit ail 
community or other property owned by the survivor at 
the time of death; but under some statutes the line of 
Inheritance is changed so that where the survivor dies in¬ 
testate and without issue his or her property descends 
to any Issue of the predeceased spouse, and if there is no 
such issue, then to the family line of the spouses ac¬ 
cording to the origin of the property. 

Ordinarily where title to the entire community 
property vests in the surviving spouse, as occurs in 

97. Philippine.—^Llengr v. 

Philippine 137. 

98. La.—^Hubbell v. Inkstein, 7 La. I 
Ann. 252—Patton v. Philadelphia, 1 
La.Ann. 98. 

99. U.S.—Parker v. Parker, Tex., 222 
F. 186, 137 C.C.A. 626, certiorari 
denied 36 S.Ct 164, 239 U.S. 643, 60 
L.Ed. 483. 

31 C.J. p 176 note 49. 

1. U.S.—^Parker v, Parker, supra. 

Tex.—^Morgan v. Morgan, 21 S.W. 

154, 1 Tex.Civ.App. 315. 

8. U.S.—^Parker v. Parker, Tex., 222 
P, 186, 137 C.C.A. 626, certiorari de¬ 
nied 86 S.Ct. 164, 239 U.S. 643, 

60 L.Ed. 483. 

3. Tex.—^Hammond v. Hammond, 108 
S.W. 1024, 49 Tex.Civ.App. 482. 

4. La.—Succession of Tyson, 172 So. 

772, 186 La. 516. 

Tex.—^Ackermann v. Bartholomae, Civ. 

App., 144 S.W.2d 589. 

81 C.X p 172 note 57. 


some jurisdictions under certain conditions, consid¬ 
ered supra subdivision b (2) (b) of this section, the 
title to the property on the death of the survivor 
vests in his or her heirs rather than the heirs of 
the predeceased spouse and ordinarily the rule is 
likewise as to property which was separate prop¬ 
erty of the predeceased spouse, as distinguished 
from community property, and which vested in the 
surviving spouse by inheritance or otherwise.® 
However, under some statutes the origin of the 
property, in specified circumstances, is a control¬ 
ling factor in determining its devolution on the 
death of the survivor.® In general such statutes 
provide that on the death of the survivor, intestate 
and without issue, the property shall go to the fam¬ 
ily or families of the spouse or spouses through 
whose efforts the estate was accumulated.7 If the 
survivor dies intestate leaving issue, such issue 
takes the survivor’s property, regardless of its ori¬ 
gin.® On the other hand, if the survivor dies in¬ 
testate without issue, it is intended that a lineal de¬ 
scendant of the predeceased spouse shall succeed to 
all property of the surviving spouse in which the 
predeceased spouse owned an interestbut if there 
are no lineal descendants of either spouse, the 
property shall then be divided equally between the 
respective families of the two spouses by whose ef¬ 
forts it was accumulated.!® If the property orig¬ 
inally came to the predeceased spouse by other 
means than his efforts during the existence of the 
marriage, as by acquisition before marriage, or by 
gift, devise, or bequest subsequent to the marriage, 
it is intended that such property shall descend, on 
the death of the survivor, entirely to the family of 

I not to the status of the wife when 
she is the survivor so that her remar¬ 
riage does not render the statute in- 
applicabla—^In re McArthur's Estate, 
292 P. 469, 210 CaL 439, 72 A.L.R 
1318. 

7, Cal.—In re Perkins* Estate, 134 P. 

2d 231, 21 Cal.2d 561. 
a Cal.—^In re McArthur's Estate, 292 
P. 469, 210 Cal. 439, 72 A.L.II. 1318. 

9- Cal.—^In re Perkins’ Estate, 134 P. 
2d 231, 21 Cal.2d 661. 

10. Cal.—^In re Perkins* Estate, su¬ 
pra—^In re Taitmeyer's Estate, 
App., 141 P.2d 604. 

Ohjeot of statute 

The apparent object of the statute, 
where both spouses die without lineal 
descendants, is to provide for the in¬ 
heritance of the property equally 
by the respective famihes of the two 
spouses by whose efforts it was ac¬ 
cumulated.—^In re McArthur’s Estate, 
292 P. 469, 210 Cal. 489, 72 A.L.B. 
1318—81 CJ. p 173 note 64 [a]. 


Quia, 16 


Eatural ohlldren 
Where husband left surviving, wife, 
their acknowledged natural child, and 
mother, child of heir of wife was en¬ 
titled to three fourths of community 
of acquets and gains, consisting of 
proceeds of husband’s war risk insur¬ 
ance unexpended on death of beneficia¬ 
ry, since wife was entitled to one half 
of community as wife and one half of 
husband’s share of community as his 
heir.—Succession of Jones, 169 So. 440, 
185 La. 377. 

5. Tex.—Ackermann v. Bartholomae, 
Civ.App., 144 S.W.2d 689. 

6. U.S.—^Harlan v. Sparks, C.C.A.N. 
M.. 126 P.2d 502. 

Cal.—^In re McArthur's Estate, 292 P. 
469, 210 Cal. 489, 72 A.L.R. 1818— 
In re Taitmeyer’s Estate, App., 14L 
P.2d 604. 

N.M.—^In re Towndrow*s Will, 188 P. 

2d 1001, 47 N.M, 178. 

‘*Wldow” oonstmed 
The word ’*widow,” as used in such 
a statute, refers to the person, and 
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the predeceased spouse.^^ Thus, if the survivor 
dies intestate without issue, all of the separate prop¬ 
erty of the predeceased spouse which came to the 
survivor and was a part of his or her estate at the 
time of death goes back and descends to the family 
line of the predeceased spouse,^^ to his or her is¬ 
sue, or designated relatives of collateral consan¬ 
guinity if there are no issue.^^ Property which 
w'as community property of the spouses and forms 
a part of the estate of the sui^’iving spouse at the 
time of his or her death descends in whole or in 
part to designated relatives of the predeceased 
spouse,^® In such case the direct line of succession 
is first preferred.!® If there is issue of the prede¬ 
ceased spouse all of such community property de¬ 
scends to such issue but if there is no issue of 
such predeceased spouse then one half of such com¬ 
munity property descends to designated relatives of 
the predeceased spouse and one half to designated 
relatives or heirs of the survivor.!® 

Where a surviving wife kept together and treat¬ 
ed as one the entire community property, that is, 
both her share which she held in her own right and 
her husband’s share in which she held a life interest 


with the right to use the principal to satisfy her 
needs, the balance of the property left on her death 
goes one half to her heirs or devisees and one half 
to the remaindermen, it being assumed that any 
portion of the property expended came equally from 
both shares.!® 

Ride of succession only. Statutes providing for 
the devolution of the property of the survivor ac¬ 
cording to its origin simply provide a rule of suc¬ 
cession to a certain kind of property when the 
owner thereof dies intestate and without issue 
they do not impose a limitation on the power of the 
surviving spouse to dispose of the property,^! but 
on the contrary fully recognize the right of such 
spouse to dispose of the property either by gift in¬ 
ter vivos^® or, as appears in the C.J.S. title Wills § 
88, also 68 C.J. p 502 notes 32-33, by last will and 
testament. While under such a statute a relative of 
the predeceased spouse must trace relationship to 
such spouse in order to establish his status as heir, 
he takes title directly from decedent®® and as his 
or her heir.®^ However, where the property de¬ 
scends to relatives of both spouses, the interests of 
each class of heirs vests independently of the oth- 


11. CaL—In ra Perkins’ Estate, 134 
P.2(! 231, 21 Cal.2d 561. 

12. Cal—^In re Rattray’s Estate. 91 
P.2d 1042, IS Cal.2d 702—In re Alls- 
houae’s Estate, 91 P.2d 887, 13 Cal. 
2d 691—In re McArthur’s Estate, 
292 P. 469, 210 Cal. 439, 72 A.Ii,R. 
1318. 

13. Cal.—^In re Perkins’ Estate, 134 
P.2d 231, 21 Cal,2d 661—In re Alls- 
house’s Estate, 91 P.2d 887, 13 Cal. 
2d 691—^In re Simonton’s Estate, 
190 P. 442, 183 CaL 53—In re Tait- 
meyer*s Estate, App., 141 P.2d 604. 

14. Cal.—^In re Rattray’s Estate, 91 
P.2d 1042, 13 Cal.2d 702—In re Tait- 
meyer*s Estate, App.. 141 P.2d 604. 

15. U.S.—^Harlan v. Sparks, C.C.A.N. 
M., 125 F.2d 502. 

Cal.—^In re McArthur’s Estate, 292 P. 

469, 210 CaL 439. 72 A.L.R. 1318.; 
N.M.—re Towndrow’s Will, 138 P. 1 
2d 1001, 47 N.M. 173. 

31 C.J. p 173 note 63. 

Descent of property of survlvingr 
spouse acquired by joint industry 
of both spouses durlngr coverture 
where there was no issue see De¬ 
scent and Distribution 5 43 b. 

2^0 pxefexMice between relatives on 
constmotion 

Under statute re^rarding* succession 
to community property where there 
is no issue and regarding succession 
to separate property of a deceased 
spouse leaving no issue, no more so¬ 
licitude should be exercised in pro¬ 
viding that separate property should 
go to the relatives of the predeceased 


spouse than should be exercised In 
providing that relatives of the pre¬ 
deceased spouse should share m the 
community property of the spouses, 
since there is no logical basis for 
such distinction.—^In re Rattray’s Es¬ 
tate, 91 P.2d 1042, 13 CaL2d 702. 

13. CaJ.—^In re Taitmeyer's Estate, 
App., 141 P.2d 504. 

17. Cal.—In re Perkins’ Estate, 134 
P.2d 231, 21 CaL2d 561-In re Mc¬ 
Arthur’s Estate, 292 P. 469, 210 Cal. 
439, 72 A,L,.R 1318—In re Simon¬ 
ton’s Estate, 190 P. 442, 183 CaL 
63. 

N.M.—In re Towndrow's Will, 138 P. 
2d 1001, 47 N.M. 173. 

la U.S.—^Harlan v. Sparks, C.C.A.N. 
M., 125 F.2d 502. 

CaL—In re Slack’s Estate, 91 P.2d 
1052. 13 CaL2d 721—In re Rattray’s 
Estate, 91 P,2d 1042, 13 CaL2d 702— 
In re McArthur’s Elstate, 292 P. 469, 
210 Cal. 439, 72 A.L.R. 1318—In re 
Ross’ Estate, 202 P. 641, 187 Cal. 
454—^In re Taltmeyer’s Estate, App., 
141 P.2d 504. 

N.M.—In re Towndrow’s Will, 138 P. 

2d 1001, 47 N-M. 173. 

Persons other than descendants en¬ 
titled to inherit see Descent and 
Distribution S§ 33-42. 

19. Arlz.—Smith v. Teel, 276 P. S50, 
35 Ariz. 274. 

20. CaL—In re Brady’s Estate, 161 
P. 276. 171 Cal. 1. 

81 C.J. p 173 note 64. 
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Xfot applicable where decedent died 
testate 

Statutes regarding succession to 
community property when there is no 
issue and regarding succession to sep¬ 
arate property of a deceased spouse 
leaving no issue are applicable only 
when acquisition of title to property 
depends on one dying without dispos¬ 
ing of it by will.—In re Taltmeyer’s 
Estate, CaLApp., 141 P.2d 604. 

21. CaL—^In re McArthur’s Estate, 
292 P. 469, 210 Cal. 439, 72 A.L.R. 
1318—In re Taitmeyer’s Estate, 
App., 141 P.2d 604—Wright v. Rohr, 
182 P. 469, 41 CaLApp. 266. 

Conveyance of property or Interest 
therein by surviving spouse gener- 
I ally see infra 9 663. 

22. Cal.—In re McArthur’s Estate, 
292 P. 469, 210 Cal. 439, 72 A.Li.R. 
1318. 

31 C.J. p 173 note 66. 

23. CaL—In re Marshall’s Estate, 184 
P. 43, 42 CaLApp. 683. 

24. CaL—In re Perkins’ Estate, 134 
P.2d 231, 21 Cal.2d 561—In re 
Sweitzer’s Estate, 11 P.2d 633, 215 
Cal. 489. 

N.M.—In re Towndrow’s Will, 138 P. 

2d 1001, 47 N.M. 173. 

31 C.J. p 173 note 70. 

Time when rights vest 
The rights of the heirs do not vest 
until the surviving spouse's death. 
—In re Perkins’ Estate, 134 P.2d 231. 
21 CaL2d 661. 
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er,25 so that the relatives of the predeceased spouse 
are entitled to their prescribed share of the estate, 
irrespective of what particular relatives are entitled 
to the share of decedent’s relatives.26 

Property to which statutes controlling devolution 
of property according to its origin are applicable. 
Such statutes are not limited in scope to community 
property, but extend to all property in which the 
predeceased spouse had some interest.^? They ap¬ 
ply to property which formed a part of the estate 
of the surviving spouse at the time of his or her 
death,28 and which was community property of the 


survivor and the predeceased spouse and belonged 
or went to the survivor by virtue of its community 
character on the death of the predeceased spouse,22 
or came to the survivor, that is, the acquisition hap¬ 
pened or occurred through any channel that had its 
inception and continued protection by operation of 
law,80 by gift, devise, descent, or bequest from the 
predeceased spouse.^i including property which for¬ 
merly constituted a part of the community property 
of the spouses but which the survivor had acquired 
as his or her separate property by inter vivos gift 
from the predeceased spouse.82 They also apply to 


25. Cal.—In re Ross’s Estate, 202 P. 
641, 187 Cal. 464. 

26. Cal.—In re McArthur’s Estate, 
292 P. 469, 210 Cal. 439, 72 A.ri.R. 
1318—^In re Ross’s Estate, 202 P. 
641, 187 Cal. 454. 

TXo relatives to claim share 

Interests of relatives of one spouse 
may vest under statute, regardless of 
whether or not other spouse left any 
relatives to claim share.—In re Mc¬ 
Arthur’s Estate, 292 P. 469. 210 Cal. 
439, 72 AL.R. 1318. 

27. Cal.—^In re Perkins* Estate, 184 
P.2d 231, 21 Cal.2d 561—In re Tait- 
meyer’s Estate, App., 141 P.2d 504. 

Property acq.nlred in foreign JiulBdic- 
tlon 

(1) Statutes regarding succession 
to community property where there 
is no issue, and regarding succession 
to separate property of a deceased 
spouse having no issue, are applicable 
to all properties subject to probate 
proceedings in California, regardless 
of its prior status In a foreign Juris¬ 
diction, and Implicit in that construc¬ 
tion is the reclassification, for the 
purpose of succession only, of prop¬ 
erty acquired in a foreign Jurisdiction 
in accordance with the community 
property law of the state.—^In re Per¬ 
kins* Estate, 134 P.2d 231, 21 Cal.2d 
561. 

(2) Personal property owned hy 
husband in noncommunity property 
state prior to his marriage, or ac¬ 
quired thereafter with assets possess¬ 
ed prior to the marriage or by gift, 
devise, descent, or bequest, was his 
“sole property” under common law 
or “separate property” under com¬ 
munity property laws, within stat¬ 
ute returning ’‘separate property” to 
husband's family on death of wife in¬ 
testate and without Issue.—In re 
Allshouse’s Estate, 91 P.2d 887, 13 
Cal.2d 691. 

(3) Personal property which de¬ 
ceased husband acquired during pe¬ 
riod of marriage and held In sole 
ownership subject to wife’s dower 
right, and which never left noncom¬ 
munity property state where husband 
was domiciled, could not, on death 
of wife intestate and without Issue 


while domiciled in community proper¬ 
ty state, be reclassified either as sep¬ 
arate property of the husband or 
as community property within de¬ 
scent statute returning husband’s 
separate property to his family on 
death of wife intestate and without 
issue.—^In re Allshouse’s Estate, su- 
pra» 

QnallflcatioiL of role for reclasslfioa- 
tiosL overruled 

The rule that the origin of an es¬ 
tate of a surviving spouse domiciled 
in a community property Jurisdiction 
at the time of death may be traced 
into a foreign Jurisdiction, and that 
the classification of property of the 
community property state be applied 
to the property acquired in the for¬ 
eign Jurisdiction, provided the nature 
of the foreign ownership is substan¬ 
tially the same as that which the 
property would have acquired in the 
community property state, which was 
held in the case of In re Allshouse’s 
Estate, 91 P.2d 887, 13 Cal.2d 691, 
has been qualified in a subsequent 
case, in which it wcus held that the 
limitation of such rule to property 
which, in the foreign Jurisdiction, had 
substantially identical incidents to 
classifications of property in a com¬ 
munity property state has no reason¬ 
able foundation and is not consistent 
with the legislative intent—In re 
Perkins' Estate, 134 P.2d 231, 21 Cal. 
2d 561. 

28. Cal.—Wright v, Rohr, 182 P. 469, 
41 Cal.App. 265—^Veirs v. Roberts, 
179 P. 689, 39 CaLApp. 684. 

29. Cal.—In re Rattray’s Estate, 91 
P.2d 1042, 13 Cal.2d 702. 

30. Cal.—^In re Taitmeyer’s Estate, 
App., 141 P.2d 504. 

31- Cal.—^In re Rattray’s Estate, 91 
P.2d 1042, 13 Cal 2d 702. 

31 C.J. p 173 note 63 Ca]. 

Proceeds of insnraiLoe policies 
Proceeds of life policies and pro¬ 
ceeds of group policy, one half of the 
premiums of which were paid by 
insured’s employer, were a “gift” to 
insured's widow within the meaning 
of statutes regarding succession to 
community property where there is 
no issue end regarding succession to 
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separate property of a deceased 
spouse leaving no issue.—^In re Per¬ 
kins* Estate, 134 P.2d 231, 21 Cal.2d 
561. 

Realty devised to wife 

The statute applies to realty which 
was the community property of the 
spouses and in which the entire es¬ 
tate vested In the surviving spouse as 
surviving spouse and sole devisee on 
the death of the other.—^Harlan v. 
Sparks, C.C.A.N.M., 126 F.2d 502. 

32. Cal.—^In re Slack’s Estate, 91 P. 

2d 1062, 13 CaL2d 721—In re Rat¬ 
tray’s Estate. 91 P.2d 1042, 13 CaL 

2d 702. 

Xueffectiva deed 

Where undivided one-half interest 
in realty was conveyed each to hus¬ 
band and wife by deed and husband 
executed absolute conveyance of his 
interest to wife, if deed of gift from 
husband to wife was one of two mu¬ 
tual deeds and therefore ineffective to 
pass title to wife, heirs of husband 
who predeceased wife would still be 
entitled to share equally with the 
heirs of wife, since the half interest 
in the community property which ex¬ 
isted at the time of the death of the 
husband belonged to and went to 
wife by virtue of its community char¬ 
acter on his death, and its distribu¬ 
tion would be controlled by statute.— 
In re Slack’s Estate, 91 P.2d 1052, 13 
CaL2d 721. 

Former case overruled 

The holding in the case of In re 
Miller’s Estate, 71 P.2d 1117, 23 Cal. 
App.2d 16, which was followed in 
Estate of Llssner, 81 P.2d 448, 27 
Cal.App.2d 570, and which held that 
the statute considered in the text does 
not apply to community property of 
spouses which by Inter vivos gift 
has become the separate property of 
the surviving spouse, was specifically 
stated to be m error.—In re Rattray's 
Estate, 91 P.2d 1042. 13 Cal.2d 702. 
Former rule 

(1) Earlier statutes were held not 
to apply to property which had once 
been community property and had 
been given to the survivor for her 
separate property by the predeceased 
spouse in his lifetime.—In re Simon- 
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property purchased with community funds and held 
in joint tenancy by decedent with the previously de¬ 
ceased spouse,and to propert^*^ which vested in 
decedent on the death of the previously deceased 
spouse by right of survivorship in a homestead or 
which was set aside as a probate homestead and 
also to property declared by the spouses in their 
joint and mutual will to be community property.^® 
Such statutes are not limited in their application 
to the identical property which constituted the com¬ 
munity property of the spouses at the time of the 
death of the predeceased spouse.^^ They apply to 
property received by the surviving spouse for the 
community property, the proceeds of such proper¬ 
ty, and to property into or for which it has been 
converted or exchanged by the surviving spouse; 
and to any rents, issues, or profits of the commu¬ 
nity property, or of the property into which it was 
converted, which would have constituted community 
property if the marriage had not been dissolved by 


the death of the predeceased spouse |)ut they do 
not apply to community property which has been so 
mingled by the surviving spouse with his or her 
other property that it cannot be traced to its ori- 
gin,3S or to property which was purchased by the 
surviving spouse, where the funds with which the 
purchase was made are not tracednor do they 
apply to property of the surviving spouse which 
was never community property,including the pro¬ 
ceeds and increase from the community property 
vrhich are due to the personal activity, ability, or 
capacity of the surviving spouse.'^^ Also such stat¬ 
utes do not apply to property received by the sur¬ 
viving spouse as a family allowance,or as ex¬ 
ecutor's or executrix's fees,^^ or property which 
was disposed of by the surviving spouse.^^ 

Tenancy under which property held- On the 
death of both spouses their heirs become tenants 
in common of the community property.^® 


ton’s Estate, 190 P. 442, 183 Cal. 53— 
In re McCauley’s Estate, 71 P. 468, 
138 Cal. 546. 

(2) Literally construed such stat¬ 
utes would have included any proper¬ 
ty which had once been community 
property, even though it was not 
such at the time of the death of the 
predeceased spouse, but they were 
not given such meaning.—^In re Si- 
monton’s Estate, supra—^In re Mc¬ 
Cauley’s Estate, supra. 

(3) They were construed to refer 
only to community property which re¬ 
mained undisposed of by the prede¬ 
ceased spouse at the time of his or 
her death, and which the surviving 
spouse received by will or inheritance 
or retained by virtue of its character 
as community property.—Simonton’s 
Estate, supra—^In re McCauley’s Es¬ 
tate, supra. 

33. Cal.—^In re Taitmeyer’s Estate. 

App., 141 P.2d 504. 

Property statute applicable 

(1) Statute relating to community 
property which was held by dece¬ 
dent In Joint tenancy with the pre¬ 
deceased spouse views the property 
in its original form as community 
property, and ignores the fact that a 
vested one-half interest as separate 
property may have been created by 
the joint tenancy, and conseauently 
refers to the entire interest and mani¬ 
fests an intention that the whole 
should go to the issue of the prede¬ 
ceased spouse.—^In re Taitmeyer’s Es¬ 
tate, Cal.App., 141 P.2d 604. 

(2) Property which came to dece¬ 
dent as a surviving Joint tenant with 
previously deceased spouse, and 
which had been originally acquired 
with community funds, and proceeds 
of predeceased spouse’s life policy 
the premiums of which had been paid i 


[from community funds, went to the 
issue of the predeceased spouse, rath¬ 
er than to decedent’s next of kin.— 
In re Taitmeyer’s Estate, supra. 
Survivor’s heirs not entitled as mat¬ 
ter of law 

Since a predeceased spouse’s Joint 
tenancy Interest in property held by 
the spouses in Joint tenancy does not 
vest In, or descend to, the survivor 
on the death of the cotenant, but the 
survivor of a joint tenancy takes by 
right under the conveyance or Instru¬ 
ment by which the Joint tenancy was 
created, as considered in the C.J.S. 
title Joint Tenancy S 1, also 33 CJ. 
p 904 note 48, such property, on the 
survivor’s death intestate does not, as 
a matter of law, vest in the sur¬ 
vivor’s heirs alone, where the prede¬ 
ceased spouse is survived by issue.— 
In re Taitmeyer’s Estate, supra. 
Pormax role 

Prior to the amendment, St.l939 c 
1066 p. 2992, of the California Pro¬ 
bate Code §9 228, 229, it was held 
that property held in Joint tenancy 
by the spouses during their lifetime, 
which was derived or converted from 
a community ownership, goes abso¬ 
lutely and entirely to the survivor 
as surviving owner, and not as the 
surviving member of the community, 
and on the death of the survivor in¬ 
testate descends In its entirety to the 
heirs of the survivor.—^In re Kessler, 
17 P.2d 117, 217 Cal. 32—In re Mc- 
Coln’s Estate, 60 P.2d 114, 9 Cal.App. 
2d 480. 

34L Cal.—^In re Taitmeyer's Estate, 

App., 141 P.2d 604. 

Former rule 

Prior to the amendment of the con¬ 
trolling statutes, St.l939 c 1065 p 
2992, they were held not to apply 
to property which was impressed 
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with a homestead during the lifetime 
of both spouses and which, on the 
death of one, vested absolutely in the 
other as survivor.—^In re Simonton’s 
Estate. 190 P. 442, 183 Cal. 63. 

35- CaL—^In re Watkins’ Estate, 108 
P.2d 417, 16 Cal.2d 793, rehearing 
denied 109 P.2d 1, 1$ Cal.2d 793. 
33. Cal.—In re Brady's Estate, 161 
P. 276, 171 CaL 1. 

37. Cal.—^In re Brady's Estate, su¬ 
pra. 

31 C.J. p 194 note 24. 

38. CaL—^In re Moore’s Estate, 223 P. 
73, 66 Cal.App. 29. 

39- CaL—^In re Simonton’s Estate, 
190 P. 442, 183 CaL 63. 

40. Cal.—^In re Slack’s Estate, 91 P. 
2d 1052, 13 Cal.2d 721. 

41. Cal.—^In re Brady's Estate, 161 
P. 276, 171 CaL 1. 

42. Cal.—^In re Simonton’s Estate, 
190 P. 442, 183 Cal. 53. 

48. Cal.—^In re Simonton’s Estate^ 
supra. 

44. CaL—Wright v. Bohr, 182 P. 469, 
41 Cal.App. 265. 

45. Tex.—^Myers v. Crenshaw, Civ. 
App., 116 S.W.2d 1125, affirmed 137 
S.W.2d 7, 134 Tex. 600. 

Children of different marriages 
On the death of a husband and wife 
who owned realty as community 
property, the six children of the hus¬ 
band and wife and the son of the 
wife by a prior marriage became ten¬ 
ants In common.—^Myers v. Crenshaw, 
supra. 

Beirs and remaindermen 

On the dLeath of a surviving wife 
who held Iver share of the community 
property in her own right and a life 
estate ,in her ^ deceased husband’s 
1 share, the comnumlty property vested 
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Survivor of bigamous spouse. Where a man dies j 
and leaves surviving him both a lawful and a puta- | 
tive wife, so that, as considered supra subdivision 
b (3) of this section, each wife takes one half of 
the community property acquired during the puta¬ 
tive marriage, on the subsequent death of either 
wife her heirs are entitled to her half of the com¬ 
munity property.^® 

d. What Law Governs 

The law in force at the time of the spouse’a death 
governs the descent of his share of the community prop¬ 
erty, the iex loci rei sitae governing the descent of com¬ 
munity realty and the law of the domicile of the owner 
or intestate that of community personalty. Statutes 
specificaliy governing the descent of community property 
do not apply to separate property. 

The usual rules whereby real property and im¬ 
movables descend according to the lex loci rei sitae, 
and personalty is disposed of and distributed ac¬ 
cording to the law of the domicile of the owner or 
intestate, considered in Descent and Distribution §§ 
4-5, apply to the descent and distribution of com¬ 
munity realty^^ and personalty.^8 Also the gener¬ 
al rule that the statutes in force at the time of a 
person’s death govern the descent and disposition 
of his estate, considered in Descent and Distribu¬ 
tion § 6, is applicable in community property juris¬ 
dictions in determining the title to land after the 
death of the husband and wife.^^ The devolution 
of a deceased spouse’s proprietary interest in com¬ 
munity property is a matter of descent statutes 
prescribing the proportionate interest therein of the 
surviving spouse and the heirs simply announce a 
rule of succession and do not purport to fix or de¬ 
fine the interest of the spouses in the community 
property during the lifetime of the spouses and 
they do not confer such a vested right to the pre¬ 
scribed share as may not be taken away by subse¬ 


quent statutes changing the rule of division,52 even 
as effecting community property acquired prior to 
the statutory change.®® The legislature has the 
power to place the whole of the deceased spouse’s 
proprietary interest in the community estate either 
in the survivor or in the legitimate issue of the de¬ 
ceased spouse.®^ However, statutes changing the 
vested rights of spouses in community property and 
giving the wife increased powers in the disposi¬ 
tion of a portion thereof on her death will not be 
given a retroactive effect so as to affect the rights 
of the husband in property acquired prior to their 
enactment.®® 

Statutes specifically regulating the descent of 
community property do not cover the descent of 
separate property, the latter being governed by the 
statutes regulating the descent and distribution of 
intestates’ estates generally. However, on account 
of the presumption that property acquired during 
coverture is community property, considered supra 
§ 489, the apparent legal title to certain property 
may descend and vest in a surviving wife, although 
the property was in fact the separate property of 
the husband, and the actual legal title descends to 
persons other than the surviving wife under the 
statutes regulating the descent of intestate estates 
generally.®® 

§ 559, -After-Acquired Property 

In general property acquired by either spouse after 
the dissolution of the community Is separate property, 
and not community property, unless acquired with com¬ 
munity assets. The increase and revenues of community 
property pending settlement of a dissolved community . 
ordinarily belong to the community estate, but the in¬ 
crease and fruits of separate property belong to the 
separate estate. An heir's interest in property acquired 
in a surviving spouse’s name Is an equitable interest. 

Property acquired by either^ spouse after disso¬ 
lution of the community is presumptively®^ sepa- 


in her heirs or devisees and the re¬ 
maindermen of the life estate as ten¬ 
ants in common.—^Roberson v. Teel, 
276 P. 2, 36 Anz. 166. 

46. Lia.—^Ray v. Knox, 113 So. 814, 
164 Jjb., 193—Jackson v. Gordon, 
App., 186 So. 399. 

Legitimate issue 

Legitimate son of a lawful wife, 
who subsequent to her marriage with 
decedent and during the continuance 
of the marriage lived with, and bore 
children for, other men, inherited his 
mother’s interest in the community 
property on her death.—^Jackson v. 
(jk>rdon, supra. 

47. La.—Succession of Packwood, 9 
Rob. 438, 41 Am.D. 341. 

31 C.J. p 172 note 46. 

4& Idaho.—Vansickle v. Hazeltine, 
168 P. 326, 29 Idaho 228. 

31 C.J. p 172 note 47. 
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49. U.S,—^Hernandez v. Becker, C.C. 
A.N.M., 54 P.2d 542. 

Cal.—^In re Taitmeyer's Estate, App., 
141 P.2d 604. 

N.M.—Girard v. Girard, 291 P. 287. 

35 N.M. 147. 

31 C.J. p 172 note 49. 

50. U.S.—Warburton v. White, 20 S. 
Ct 404, 176 U.S. 484, 44 L.Ed. 665. 
affirming 62 P. 233, 18 Wash. 611. 

51. Cal.—Trimble v. Trimble, 26 P.2d 
477, 219 Cal. 340. 

56. U.S.—Warburton v. White, 20 S. 
Ct. 404, 176 U.S. 484, 44 L.Ed. 666, 
affirming 52 P. 233, 18 Wash. 511. 
Whether title acquired is by purchase 
or descent see supra subdivision a 
(2) of this section. 

53. Wash.—^Idabie v. Whittaker, 39 
P. 172, 10 Wash. 656. 

31 C.J. p 178 note 83. 
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54. Wash,—Wasmund v. Wasmund, 
166 P. 8. 90 Wash. 274. 

65- Cal.—Reeve v. Phillips, 70 P.2d 
607, 9 Cal.2d 239—^McEay v- Lanrls- 
ton, 269 P. 519, 204 CaL 657. 

56- Tex.—Stewart v. Marshbum,. 
Oiv.App., 240 S.W. 331, affirmed 
Marshbum v. Stewart, 264 S.W. 
942, 118 Tex. 607. 

31 C.J. p 172 notes 60-55. 

Property as community or separate 
see supra §S 469-500. 

57. Tex.—Walker v. Roger, Civ^ 
App., 131 S.W.2d 1074, error dis¬ 
missed, judgment correct—^McKen¬ 
zie V. Grant, Civ.App., 93 S.W.2d 
1160, error dismissed. 

Burden of proof 

The burden of proof to show the 
community interest, and its extent, 
is on those asserting that property is 
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rate property.^S and not community property, 
whether the dissolution is by death,divorce,®^ ju¬ 
dicial separation from bed and board,or sepa¬ 
ration of property without divorce,unless the ac¬ 
quisition is made with community funds or proper¬ 
ty,®^ or unless it was purchased during the mar¬ 
riage, and the title was merely perfected after the 
dissolution.®® The mere fact that purchases made 
by the surviving spouse after the deceased spouse’s 
death partly with community propert>^ were for the 
most part on credit not necessarily establish the 
surviving spouse’s right to a separate interest in the 
property purchased to the extent of the credit ex¬ 
tended him, or disprove the right of the heirs of 
the deceased spouse to an interest therein propor¬ 
tionate to their interest in the community estate;®® 
in such ‘case the property acquired by the surviv¬ 


ing spouse becomes the joint property of himself 
and the heirs of the deceased spouse if he intended 
to make deferred payments thereon out of the com¬ 
mon property of himself and such heirs.®"^ The 
mere fact that property acquired by a former spouse 
after dissolution of the community is physically 
identical with property which formerly belonged to, 
but had been divested out of, the community does 
not impress it with the character of community 
property.®® 

Subject to the right of the survivor, in some 
jurisdictions, to the usufruct of the community 
property, considered infra § 562, the increase and 
revenues of community property accruing pending 
settlement of a dissolved community belong to the 
community estate,®® and a spouse, or his or her 


community property.—McKenzie v. 
Grant, supra. 

58. Tex.—^Walker v. Koger, Civ. 
App., 131 S.W.2d 1074, error dis¬ 
missed, judgment correct—^McDan¬ 
iel V. Lauchner, Civ.App., 206 S.W. 
221 . 

SI C.J. p 176 note 51. 

Fropexty held not separate property 
"Where grantor conveyed realty to 
husband and wife and later with the 
husband's consent and during the 
lifetime of the wife conveyed the 
same property to the holder of a lien 
on the land, the later conveyance 
did not operate to convey title to the 
lienholder and divest the husband 
and wife of their title, so that the 
lienholder's conveyance to the bus- 
band after the death of the wife did 
not vest the husband with the title 
to the realty as his separate proper¬ 
ty.—^Tate V. Tate, Tex.Com.App., 27 
S.W.2d 137, reversing, Clv.App.1929, 
15 S.W.2d 159. 

Evidence held snlKoient 
Evidence that decedent had pur¬ 
chased land after final decree of di¬ 
vorce was entered was sufficient to | 
support finding that land was "sep¬ 
arate property" of decedent—Marvin 
V. Marvin, 116 P.2d 151, 46 CaLApp. 
2d 551. 

59. Cal.—In re Brady's Estate, 151 
P. 275, 171 Cal. 1. 

FMwnption In favor of oonuimnity' 
inapplicable 

There is no presumption that prop¬ 
erty acquired by a spouse subse¬ 
quent to his divorce belonged to the 
community estate of the divorced 
spouses.—^McDaniel v. Iiauchner, 

Tex.Clv.App., 206 S.W. 221. 
ea Tex.—^McKenzie v. Grant, Civ. 
App., 93 S.W.2d 1160, error dis¬ 
missed. 

31 C.J. p 176 note 52. 

61. Tex.—Shaw v. Shaw, Civ.App., 
28 S.'W‘.2d 173, error dismissed. 

31 C.J. p 176 note 53. 


Property not oommnnity property 
<1) Earnings of former husband 
after wife’s remarriage.—Shaw v. 
Shaw, supra. 

(2) Pay which husband would re¬ 

ceive in the future as a member of 
the Fleet Reserve of the United 
States Xavy for future services was 
compensation for demands the gov¬ 
ernment would make upon the hus¬ 
band in the future and was not a 
"pension", and was not subject to 
division, in wife's divorce action, as 
"community property" of the par¬ 
ties.—^French v. French, 112 P.2d 235, 
17 Cal.2d 775, prior opinion, App., 105 
P.2d 165. ! 

(3) Other cases see 31 C.J. p 176 
note 53 [a]. 

68. La.—^Le Besque’s Succession, 68 
So. 966, 137 La. 667. 

63. Ariz.—^Pendleton v. Brown, 221 
P. 218, 25 Arlz. 604. 

31 C.J. p 176 note 55. 

Misconduct of spouse as forfeiting 
interest In community property: 
Generally see supra § 513. 

On dissolution of community see 
supra § 558 b (3). 
xmder agreemcut 

Wife's agreement with husband to 
live separate and apart and to re¬ 
lease husband from obligation to 
support her, in consideration of hus¬ 
band's conveyance of property to 
wife, was held a relinquishment of 
all right which wife might otherwise 
have in property thereafter acquired 
by husband, in view of wife's failure 
to claim interest therein until many 
years after property was acquired 
indicating her belief that under the 
contract she was not entitled to any 
interest therein.—Pendleton v. 
Brown, supra. 

64. Tex.—Garcia v. Garcia, Civ. 
App., 4 S.W.2d 257, error dis¬ 
missed. 

81 C.J. p 177 note 56. 
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Eleotlon of remedies 
Where a surviving husband pur¬ 
chased land with proceeds from sale 
of community property, a daughter 
had the right of election between an 
action against the purchaser for the 
amount of her interest, in which 
event she would have to prove that 
the buyer was not a bona fide pur¬ 
chaser for value, to treat the sale as 
a conversion, and to sue the father 
for the amount of her interest, or to 
pursue the proceeds as long as they 
could be clearly identified, and have 
the property impressed with a trust 
to the extent of her proportionate 
interest —^Hand v. Errington, Tex. 
CJom.App., 242 S.W. 722, affirming, 
Civ.App., '233 S.W, 567, and second 
motion for rehearing overruled. Com. 
App., 248 S.W. 25. 

Evidemoe held inrofflciwit 
Evidence that twenty-three days 
after wife’s death surviving husband • 
acquired land for four hundred and 
twenty-one dollars and fifty cents 
cash is alone insufficient to Justify 
inference that land was community 
property.—^Edwards v. Edwards, Tex. 
Civ.App., 52 S.W.2d 667, error re¬ 
fused. 

65. Tex.—^McKenzie v. Grant, Civ. 
App., 93 S.W.2d 1160, error dis¬ 
missed. 

31 C.J. p 177 note 57. 

Inchoate and incomplete titles gener¬ 
ally see supra S 487. 

ea Tex.—Spencer v. Pettit, Com. 
App., 2 S.W.2d 422, reversing, Civ. 
App., 268 S.W. 779. 

67. Tex.—Spencer v. Pettit, supra. 

ea Cal.—^Farmers' Exch. Nat. Bank 
V. Drew, 192 P. 105, 48 CaLApp. 
442. 

La.—Hutts V. Crowley Bldg. & Loan 
Assoc., 88 So. 417, 146 La. 85. 

69. Cal.—^In re Lewis’ Estate, 24 P. 

I 2d 159, 818 Cal. 526. 
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heirs, is entitled to a moiety thereof.*^® On the oth¬ 
er hand, the increase and fruits of separate prop¬ 
erty accruing after dissolution belong to the sepa¬ 
rate estate,*^^ unless otherwise provided by statute 
Damages accruing after the death of a spouse do 
not fall into the community. 

Any interest of the heirs of a deceased spouse in 
property acquired in the name of the surviving 
spouse after the other^s decease is an equitable in¬ 
terest. 

§ 560. - Renunciation or Acceptance of 

Community 

a. In general 

b. Persons entitled to exercise right or 

to compel exercise of right 

c. Time 

d. Mode 

e. Effect 

a. In General 

In some Jurisdictions on the dissolution of the com¬ 
munity, from whatever cause, the privilege of accepting 
or renouncing the community exists. In others a wife 
free from coverture may waive or abandon her com¬ 
munity interest. 

In some community property jurisdictions a doc¬ 
trine, technically known as renunciation of the com¬ 


munity, obtains, whereby the dissolution of the 
community may be rendered retroactive as of the 
date of the marriage.*^5 it existed under the pro¬ 
visions of the Code Napoleon and the practice 
thereunder,^® and found lodgment in the statutes 
of at least one of the community states of this 
country.The right of renunciation is an inci¬ 
dent of the dissolution, regardless of the mode in 
which the dissolution is effected,^® whether by 
death,*^® by divorce,^® whether a vinculo*^ or a 
mensa et thoro,^^ or by a judicial separation of 
property without divorce.®® 

In Texas a wife can, when free from coverture, 
waive and abandon her community interest.®^ 

b. Persons Ihititled to Exercise Bight or to 
Compel Exercise of Bight 

The wife and her heirs or assigns, but not the hus¬ 
band, may renounce or accept the community. On the 
dissolution of the community and the expiration of the 
time for deliberation the husband may sue to compel the 
wife to elect whether she will accept or renou«)ce the 
community. 

The general election to renounce or accept the 
community is given to the wife®® and her heirs®® 
or assigns,®*^ but not to the husband.®® 

At the expiration of the time which the wife has 
within which to deliberate whether she will accept 


La.—'Succession of Goll, 101 So. 263, 
156 La. 910. 

31 C.J. p 177 note 60. 

Increase and fruits of community 
property generally see supra § 478. 
Interest 

In ascertaining accumulations to 
community funds on deposit at 
wife's death, probate court’s adding 
thereto seven per cent interest an¬ 
nually until husband’s death held not 
error.—^In re Lewis* Estate, 24 P.2d 
159, 218 Cal. 526. 

70. XJ.S.—Johnson v. Gamer, D.C. 
Nev.. 238 F. 766. 

La.—Succession of Goll, 101 So. 263, 
156 La. 910. 

Rents, Issues, and profits as subject 
of accounting see infra § 586. 

71. La.—Succession of Goll, supra. 

31 C.J. p 177 note 62. 

Increase and fruits of separate proXH 
erty generally see supra § 479. 
Increase h^d separate property 

(1) Progeny of animals owned sep¬ 
arately which came into existence 
after the termination of the com¬ 
munity are separate property.—Jor¬ 
dan V. Marcantell, Tex.Civ.App., 147 
S.W. 357—Wolford v. Melton, 68 S. 
W. 643, 26 Tex.Civ.App. 486. 

(2) Other cases see *31 O.J. p 177 
note 62 [a]. 

72. La.—^In re Jones, 6 So. 180, 41 
LfiuAnn. 620. 


73. Tex.—Western Union Tel. Co. v. 
Kelly, Civ.App.. 29 S.W. 408. 

railure to deliver telegram aamoune. 
ing death 

A claim for mental suffering 
caused by failure to deliver a tele¬ 
gram to one spouse announcing the 
death of the other is not community 
property.—^Western Union Tel. Co. v. 
Kelly, supra. 

74. Tex.—^Moore v. Humble Oil & 
Refining Co., Civ.App., 86 'S.W.’2d 
943, error dismissed. 

Property reoonveyed to survivor 
Interest of children in community 
property, in conveyance of which to 
third person they had joined with 
father for consideration of cash and 
purchase-money notes payable to fa¬ 
ther, and which had been conveyed 
back to father alone in consideration 
of cancellation of vendor’s lien notes 
was equitable and not legal.—^Moore 
V. Humble Oil & Refining Co., supra. 

75. La.—^Hefner v. Parker, 17 So. 
207, 47 La.Ann. 656—^Audrich v. 
Lamothe, 12 La.Ann. 76. 

76. La.—^Hefner v. Parker, 17 So. 
207, 47 L.a.Ann. 656. 

31 C.J. p 177 note 65. 

77. La.—^Hefner v, Parker, supra. 

31 C.J. p 177 note 66. 

78. La.—Hefner v. Parker, supra. 


79. La.—^Landreaux v. Louque, 9 So. 
32, 43 La.Ann. 234. 

31 C.J. p 177 note 68. 

80. La.—^Hefner v. Parker, 17 So. 
207, 47 La.Ann. 656. 

31 C.J. p 177 note 69. 

81. La.—^Hefner v. Parker, supra. 

82. La.—^Hefner v. Parker, supra— 
Herman v. Theurer, 11 La.Ann. 70. 

83. La.—Ludeling v. Felton, 29 La. 
Ann. 719. 

31 C.J. p 177 note 72. 

84. U.S.—Commissioner of Internal 
Revenue v. Masterson, C.C.ATex., 
127 F.2d 252, rehearing denied 128 
F.3d 526. 

85. La—Jacob v. Falgoust, 90 So. 
426, 15(X La. 21—Smith v. Reddick, 
8 So. 639, 42 La.Ann. 1055—Ludel¬ 
ing V. Felton, 29 La.Ann. 719. 

31 C.J. p 177 note 73. 

88. La.—^Beal v. Ward, 127 So. 423, 
13 La.App. 191. 

31 C.J. p 177 note 74. 

Hot a reiLunciatiou of a sucoessioiL 
A renunciation of the community 
by the heirs of the wife is not the 
same as the renunciation of a suc¬ 
cession.—Jacob V. Falgoust, 90 So. 
426, 150 La. 21. 

87. La.—J acob v. Falgoust, supra. 

88. La.~33aum’s Succession, 11 Rob. 
814. 

31 C.J. p 177 note 76. 


31 C.J. p 177 note 63. 
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or renounce the community, considered infra sub¬ 
division c of this section, the husband may sue to 
compel the wife to determine whether she accepts 
or renounces it®® 

c. Time 

(1) In general 

(2) On dissolution by judicial decree 

(1) In General 

A wife cannot accept the community until Its dis¬ 
solution. Thereafter she has the time fixed by statute 
to deliberate whether she will accept or renounce* after 
which time she may be compelled by suit to make an 
election. 

The wife cannot finally accept the community un¬ 
til its dissolution.®® Under article 2414 of the Lou¬ 
isiana Civil Code the time allowed for renouncing 
is the same as that allowed a beneficiary heir to 
deliberate whether he will accept or reject the suc¬ 
cession,®^ which is thirty days from the day on 
which the inventory is finished.®® However, the 
right to accept or renounce is not limited to this 
period.®® After its expiration persons interested 
in the estate may compel an election by suit;®^ but 
prior to the expiration of such period she cannot 
be forced to elect whether she will accept or re- 
nounce.®5 A suit brought under the statute to com¬ 
pel an election is a condition precedent to another 
suit to hold individually liable for debts of the com¬ 
munity a widow who has not renounced the com¬ 
munity within the prescribed time.®® 

(2) On Dissolution by Judicial Decree 

Where a rule limiting the time to accept to a specific 


period where the community Is dissolved by Judicial de¬ 
cree has been abrogated, the time for acceptance Is no 
longer limited to such period except where contract rights 
acquired prior to the change In judicial construction of 
the statute and a community dissolved prior to that time 
are Involved. 

In Louisiana, the rule that a wife or former wife 
has only the time within the delays fixed by law, 
that is, thirty days, to accept the community where 
the community has been dissolved by divorce,®*^ 
judgment of separation from bed and board,®® or 
judicial separation of property,®® which the stat¬ 
utes, including article 2420 of the Louisiana Civil 
Code which expressly provided that, ''the wife sep¬ 
arated from bed and board, who has not within the 
delays . . . fixed . . . accepted the commu¬ 
nity, is supposed to have renounced the same,” 
were formerly construed to require, was changed by 
Act No. 4 of 1882, Louisiana General Statutes, An¬ 
notated, 1932, § 2213, which abrogated article 2420 
of the Louisiana Civil Code.^ The change of the 
rule was effected by a reversal of judicial construc¬ 
tion in a case decided March 1, 1926.® Prior to 
that time a number of cases had held that Act No. 
4 of 1882 did not abrogate article 2420 of the Lou¬ 
isiana Civil Code and that the rule limiting the 
time to accept still applied.® As a result of the 
change of the rule cases involving contract rights 
acquired prior to March 1, 1926, and in which the 
dissolution of the commimity occurred prior to that 
date, are decided according to the former construc¬ 
tion of the law under which an acceptance of the 
community could be made only within thirty days 
from the dissolution of the community.^ Where, 
however, the contract rights involved were acquired 


89. La.—^Phillips v. Phillips, 107 So. 
5S4, 160 La, 813—Aclkins v. Cason, 
App., 170 So. 366. 

90l La.—White v. White, 96 So. 791, 
163 La. 318. 

91, La.—Phillips v. Phillips, 107 So 
584, 160 La. 818—Schreiber v. 

Beer’s Widow and Heirs, 91 So. 
149, 150 La. 676—Titche v. Lee, 22 
La. Ann. 436—Armato y. Boss, 
App., 177 So. 491. 

98. La.—Phillips v. Phillips, 107 So. 
584, 160 La. 813—Titche v. Lee, 22 
La.Ann. 486. 

93. La.—Titche v. Lee, supra, 

81 C.J. p 178 note 77. 

XnvesiJfeoxy 

(1> It is not necessary that Inven¬ 
tory should have been taken, if it Is 
not shown that the widow or heirs 
took possession' of the estate, to pre¬ 
serve the right of the widow to re¬ 
nounce the community whenever 
called on to accept or renounce by a 
suit.—Schreiber v. Beer's Widow and 
Heirs, 91 So. 149, 160 La. 676. 

(2) Widow's right to renounce is 


not lost by her failure to cause an 
inventory to he made of the property 
of the community within a certain 
tune after the dissolution of the 
marriage,—Cockbum v. Wilson, 20 
La..Ann. 89. 

(3) It was formerly held that a 
surviving wife could preserve the 
right of renouncing by causing an in¬ 
ventory to be made within the delay, 
and with the forms prescribed by 
law.—^Monget v. Fate, 3 La.Ann. 269. 
94i La.—Phillips v. Phillips, 107 
So. 684, 160 La. 813—Titche v. Lee, 
22 Lia.Ann. 435—^Adkins v. Cason, 
App., 170 So. 366. 

31 C.J. p 178 note 81. 

95. La.—^Phillips V. Phillips, 107 So. 
684, 160 La. 813—^Titche v. Lee, 22 
La.Ann. 435. 

SB. La.—Schreiber v. Beer's Widow 
and Heirs, 91 So. 149, 160 La. 676. 
97- La-—Ouselich v. Cuselich, 106 
So. 20, lo9 L a, 662—"Wand v. Wand* 
99 So. 211, 155 La. 257. 

31 C.J. p 178 notes 83* 84. 

9& La.—^Baptiste v. Southall, 102 

84 - 


So. 420, 157 La. 333—White v. 
White, 96 So. 791. 153 La. 313. 

81 C.J. p 178 note 85. 

99. La—Hefner v. Parker, 17 So. 

207, 47 LaAnn. 656. 

31 C.J. p 178 note 86, 

1, La—Rawlings v. Stokes, 193 So. 
589, 194 La 206—Phillips v. Phil¬ 
lips, 107 So. 684, 160 La 813— 
Baptiste V. Southall, 103 So. 420, 
167 La 833—^Adkins v. Cason, App., 
170 So. 366—^Blunson v. Hnlghton, 
App.. 140 So. 302. 

9. La—^Phillips V. Phillips, 107 So. 
584, 160 La 813. 

3. La—Cuselich v. Cuselich, 106 So. 
20, 159 La 652—-Baptiste v. South- 
all, 102 So- 420, 157 La 838— 
Wemd V. Wand, 99 So. 211, 166 La 
257—White v. White, 95 So. 791, 
152 La 313. 

81 C.J. p 178 note 86 [a]. 

La—Rawlings v. Stokes, 193 So. 
589, 194 La 206—Lyons v. Velth, 
129 So. 628, 170 La 916—Adkins V. 
Cason, Aj>p., 170 So. 366—^Blunson 
V. Knighton* App., 140 So. '802. 
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subsequent to March 1, 1926,5 or where the rights 
involved are between husband and wife, or their 
privies,® regardless of whether the dissolution of 
the community occurred before or after March 1, 
1926, the time within which a wife or former wife 
may accept the community is the same where the 
dissolution resulted from divorce, judgment of sep¬ 
aration from bed and board, or judicial separation 
of property as where it resulted from the death of 
the husband; in other words, in such cases the 
time within which she may accept is not limited to 
the time within the delays fixed by law, that is, thir¬ 
ty days J 

Where a marriage has been dissolved by judicial 
decree and the husband has practiced a fraud 
against his wife affecting her share of the commu¬ 
nity property, the period of time she has within 
which to determine whether to accept or renounce 
the community does not begin to run until the said 
community has been restored in its integrity.® Al¬ 
so, where a judgment of separation from bed and 
board is silent as to the wife’s demand for a par¬ 
tition of the community property, thereby consti¬ 
tuting a rejection of such demand, and she appeals, 
the period of delays for acceptance or renunciation 
does not begin to run until the rendition of final 
judgment on appeal, correcting the error.® 

d. Mode 

(1) In general 

(2) Presumptions 

(1) In General 

Renunciation must be made In the manner prescribed 
by statute, but acceptance may be either express or tacit. 

Aside from acceptance or renunciation by the op¬ 
eration of presumptions, considered infra subdivi¬ 
sion d (2) of this section, a renunciation must be 


made in the manner prescribed by statute.^® An 
acceptance, however, need not be by a notarial 
act;ii it may be either express^® or tacit,i® that 
is, by any acts or conduct indicative of intention to 
accept and sufficient to overcome the presumption 
of renunciation that may have attached in the par¬ 
ticular case.i^ It Jias also been held that a wife 
who obtained a judgment of separation from bed 
and board and in the same suit sued for a partition 
of the property belonging to the community, on ob¬ 
taining judgment, may accept the community by 
proceeding with the execution of the judgment of 
partition.^® 

(2) Presumptions 

Acceptance is presumed of a community dissolved by 
the death of the wife, but dissolution by the death of 
the husband does not raise any presumption. There is no 
presumption that a community dissolved by Judicial de¬ 
cree is renounced unless accepted within a specific time 
after its dissolution, except where the community was 
dissolved prior to the change of judicial construction of 
the statute and contract rights acquired prior thereto 
are involved. The conduct of the wife may raise a con¬ 
clusive presumption of acceptance. 

It is said that, where the community is dissolved 
by the death of the wife, acceptance of the com¬ 
munity is prima facie presumed;^® but, where the 
community is dissolved by the death of the husband, 
although in a number of early cases it was stated 
that in such case the widow is presumed to accept 
unless she renounces,it was subsequently held 
that the failure of the widow to renounce the com¬ 
munity does not raise a presumption of accept- 
ance.i® 

The rule formerly adhered to in Louisiana, that 
the wife, or former wife, who has not accepted the 
community within thirty days after its dissolution 
is conclusively and irrevocably presumed to have 
renounced it where the marital community was dis¬ 
solved by judicial pronouncement or decree,^® as in 


S. La.—Rawlings v. Stokes, 193 So. 
5S9, 194 La. 205. 

a La.—Rawlings v. Stokes, aupra— 
Conrad v. Conrad, 127 So. 735, 170 
La. 312—Phillips v. PhiUips, 107 
So. 584, 150 La. 813—Adkins v. 
Causon, App., 170 So. 366—^Blunson 
V. Knighton, App., 140 So. 302. 

7. La.—Rawlings v. Stokes, 193 So. 
689, 194 La. 206—Conrad v. Conrad, 
127 So. 736, 170 La. 312—Phillips 
v. Phillips, 107 So. 684, 160 La. 813 
—^Adkins V. Cason, App., 170 So. 
366—Blunson v. Knighton, App., 
140 So. 302. 

Power to compel by suit election 
whether ' to accept or renounce 
community see supra subdivision 
c (1) of this section. 

a La.—Cuselich v. OuseUch, 106 So. 
20, 159 La.^ 652. 


a La.—White v. White, 95 So. 791,' 
153 La. 313. 

Decisions reviewable In divorce pro¬ 
ceeding see Divorce 9 187. 

10. La.—Monget v. Pate, 3 LaAnn. 
269—>rackson v. Gordon, App., 156 
So. 399. 

31 C.J. p 178 note 88, 

Court pleadings held insuffioleut 
The filing by putative widow of pe¬ 
tition for opening estate of deceased 
husband did not operate as renuncia¬ 
tion of community where no action 
was taken on petition, and pleading 
was almost immediately abandoned. 
—Jackson v. Gordon, supra. 

11. La—Williamson v. Amilton, IS 
La Ann. 387, 

IS. La—^Ludeling v. Felton, 29 La 
Ann. 719. 

31 C.J. p 178 note 89. 
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13. La—Cestac v, Plorane, 31 La 
Ann. 493—^Ludeling v. Felton, 29 
La Ann. 719—^Williamson v. Ain II- 
ton, 13 LaAnn. 387. 

La—^Martin Davie & Co. v. Car- 
ville, 34 So; 807, 110 La S63. 

31 C.J. p 178 note 90. 

15. La—White y. White, 96 Sa 791, 
163 La 313. 

IB. La—Hefner v. Parker, 17 So. 
207, 47 LaAnn. 666. 

17. La—^Edwards v. Ricks, 30 La 
Ann. 926—Lndeling v. Felton, 29 
LaAnn. 719—Shoddy v. Brashear, 
13 LaAnn. 469—^Audrich v. La- 
niothe, 'IS^'LaAna 76. 

la La—Schreiber v. Beer’s Widow 
and H^rs, 91 So. 149, 150 La. 676. 

31 CJ. p 179 note 92. 

19. La.—Schreiber v. Beer's Widow 
and Heirs, supra 



§ 560 


HUSBAND AND WIFE 


42 C.J.S. 


cases where such dissolution was by divorce,or 
judgment of separation from bed and board,or 
judicial separation of property ,22 which was found¬ 
ed on the provision in article 2420 of the Louisi¬ 
ana Civil Code that “the wife separated from bed 
and board, who has not within the delays above 
fixed [thirty days] . . . accepted the community, 
is supposed to have renounced the same ,”23 was 
held to be still in eflFect in a number of cases de¬ 
cided subsequent to the enactment of Act 1882 No. 
4, Louisiana General Statutes Annotated 1932 § 
2213,24 which provided ‘‘that at the dissolution for 
any cause of the marriage community, it shall be 
lawful for the wife to accept the community of 
acquets and gains under the benefit of inventory, in 
the same manner and with the same benefits and 
advantages as heirs are allowed by existing laws to 
accept a succession under the benefit of inventory,’* 
and which such cases decided did not abrogate arti¬ 
cle 2420.25 However, in a subsequent case decided 
March 1, 1926,2® and in cases decided thereafter, it 
was held that Act 1882 No. 4 abrogated article 
2420 and thereby changed the rule, so that the pre¬ 
sumption as to renunciation where the community 
is dissolved by divorce, judgment of separation 
from bed and board, or judicial separation of prop¬ 
erty is now the same as where the dissolution is 
caused by the death of the husband,27 and, a wife, 
or former wife, is not presumed to have renounced 
the community by her failure formally to accept it 


within thirty days after its dissolution, whether dis¬ 
solved by a decree of separation from bed and 
board, or divorce, or judicial separation of proper¬ 
ty, or death of the husband .28 A wife is not di¬ 
vested of her interest in the community property 
merely because she does not formally accept the 
community within thirty days after its dissolution.29 
Inasmuch, however, as the change in the rule was 
effected by a reversal of the entire jurisprudence 
on the subject, it is not given a retrospective effect 
where to give it such effect would affect contract 
rights.® ® Thus in cases involving contract rights 
acquired prior to March 1, 1926 the rule still is 
that a wife who did not accept the community with¬ 
in thirty days after the dissolution of the commu¬ 
nity by a decree of separation from bed and board, 
or divorce, or judicial separation of property, ob¬ 
tained prior to March 1, 1926, is presumed to have 
renounced it but, regardless of whether the rule 
is thereby given a prospective or retrospective ef¬ 
fect, there is no presumption that a wife who did 
not formally accept the community within thirty 
days from its dissolution has renounced it in cases 
where the question is between husband and wife, 
or their privies,®® or in cases where the contract 
rights involved were acquired subsequent to March 
1, 1926, even though the dissolution of the commu¬ 
nity by divorce occurred prior thereto.®® 

Conduct constituting acceptance. A statutory 
prohibition against renunciation after having taken 


2a IjflL.—Ousehch v. Ouselich, 106 
So. 20, 159 La. 652—Wand v. Wand, 
99 So. 211, 165 La. 257. 

31 C.J. p 179 note 93. 

21. La.—Baptiste v, Southall, 102 
So. 420, 167 1,8. 333—White v. 
White, 95 So. 791, 153 La. 313. 

31 aJ. p 179 note 94. 

22. La.—^Hefner v. Parker, 17 So. 
207, 47 La.Ann. 666. 

31 C.J. p 179 notes 96-97. 

23. La.—Rawlings v. Stokes, 19 E So. 
689, 194 La. '206—Cusellch v. CJu- 
sellch. 106 So. 20, 159 La. 652— 
Baptiste v. Southall, 102 So. 420, 
157 La. 333—Wand v. Wand, 99 So. 
311, 155 La. 257—White v. White, 
95 So, 791, 153 La. SlS—Succession 
of Le Besque, 68 So, 956, 137 Lia. 
567—^Adkins v. Cason, App., 170 So. 
366—^Hefner v. Parker, 17 So. 207, 
47 La.Ann. 666—Weller v. "Van 
Hoven, 7 So. 702, 42 La.Ann. 600— 
Snoddy v. Brashear, 13 La.Ann. 
469—Audrich v. Lamothe, 12 La. 
Ann. 76—^Herman y, Theurer, 11 
La.Ann. 70. 

tenons to ‘whom mle appUoahle 
Nonresident wives,—Wand v. 
Wand, 99 So. 211, 165 La, 267. 

24. La.—Cuselich v. Cuselich, 106 


So. 20, 169 La. 652—^Baptiste v. 
Southall. 102 So. 420, 157 La. 833— 
Wand V, Wand, 99 So. 211, 156 La 
257—White v. White, 95 So. 791, 
153 La 313—Weller v. Van Hoven, 
7 So. 702, 42 LaAnn. 600. 

25. la—Baptiste v. Southall, 102 
So. 420, 157 La 333—Weller v. Van 
Hoven, 7 So. 702, 42 LaAnn. 600. i 

26. La—^Phillips v. Phillips, 107 So. 
684, 160 La 818. 

27. La—Rawlings v. Stokes, 193 So. 
589, 194 La 206—Phillips v. Phil¬ 
lips, 107 So. 584, 160 La 813— 
Adkins v. Cason, App., 170 So, 366. 

Sxpress repeal 

LaCiv.Code art 2420 was expressly 
repealed by Act 1926 No. 49.—Rawl¬ 
ings V. Stokes, 193 So. 589, 194 La 
206. 

23. La—^Rawlings v. Stokes, supra 
—Lyons v. Veith, 129 So. «28, 170 
La 915—Phillips V. Phillips, 107 
So. 684, 160 La 813—Adkins v. Ca¬ 
son, App., 170 So. SBO"—Blunson v. 
Knighton, App., 140 So. 302. 

29. La—^Rawlings v. Stokes, 193 So. 
689, 194 La 206—Phillips v. Phil¬ 
lips, 107 So. 684, 160 La 813— 
Blunson v. Knighton, App., 140 So. 
■302. 


sa La—^Rawlings v. Stokes, 193 So. 
589, 194 La 206—^Lyons v. Veith^ 
129 So. 528, 170 La. 916—Adkins v. 
Cason, App., 170 So. 366—Blunson 
V. Knighton, App., 140 So. 302. 

31. La—^Rawlings v. Stokes, 193 So. 
589, 194 La. 206—Adkins v, Cason,. 
App., 170 So. 366—Blunson v. 
Knighton, App., 140 So. E02. 
Property purchased 
Purchaser of property, before¬ 
change in interpretation of statute^ 
from husband who had acquired It 
during marriage and "whose wife had: 
not accepted community or obtained 
prolongation after divorce, had good 
title.—^Lyons v. Veith, 129 So. 628,. 
170 La 916. 

82. La—^Rawlings v. Stokes, 193 So. 
589, 194 La 206—Phillips v. Phil¬ 
lips, 107 So. 584, 160 La 818—Ad¬ 
kins V. Cason. App., 170 So. 866. 

Heirs of spouses 

Heir of husband could not plead 
against heir of wife that wife had 
not accepted community within thir¬ 
ty days after Judgment of divorce- 
expressly dissolving community.— 
Blunson v, Knighton, LaApp., 140» 
So. 802. 

33. La—^Rawlings v. Stokea 193 S<k. 
589, 194 La 206. 
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an active concern, other than administrative or con¬ 
servatory, in the community affairs raises a con¬ 
clusive presumption of acceptance in a case falling 
within its terms, that is, the acts of the party in 
such a case constitute acceptance,^^ and the same 
is true of a provision that the widow cannot re¬ 
nounce after allowing judgment to pass against her 
as a member of the community,35 or where she has 
concealed or made away with any of the commu¬ 
nity property,the presumption of acceptance in 
the last case being operative even as against a prior 
implied renunciation arising from the fact that the 
dissolution of the community was by separation of 
property.3 Where it is alleged that the succession 
was not opened, it is presumed that an inventory 
was not taken.38 

e. Effect 

(1) Of renunciation 

(2) Of acceptance 

(1) Of Renunciation 

By renunciation the community Is wiped out as of 
the time of Its beginning; thereafter the renunclator 
stands to the community as a third person and loses all 
rights to the community assets, but not to paraphernal 
property. 

Renunciation, as far as concerns the rights and 
liabilities of the person making it, wipes out the 
community as of the date of the marriage, and 
leaves matters the same as though no community 
had ever existed.^^ The renouncing wife stands to 
the community as a third person;^® and all rights 
and liabilities as between the renunciator and all 
other persons stand as though the spouses had en¬ 


tered into and continued throughout their marriage 
without community of property,whether the ques¬ 
tion is one of acquisitions by the husband,^^ or of 
alienations of property, ^3 or of liability to commu¬ 
nity creditors.'*^ By renunciation the wife loses 
her rights to the community assets,^ 5 she may 

retake her paraphernal property and she still 
has her legal mortgage against the community prop¬ 
erty to secure her claim for separate property re¬ 
ceived by the husband.^7 

(2) Of Acceptance 

Unconditional acceptance of the community leaves 
the rights of all parties to be settled according to the 
usual rules applicable on the dissolution and settlement 
of a community. The widow or the heirs may accept the 
community with benefit of inventory, in which case they 
receive any residue left after the obligations against it 
have been satisfied, but do not incur any personal lia¬ 
bility for the community obligations. 

Acceptance of the community after dissolution 
operates merely as a waiver of the right to re¬ 
nounce, and leaves the rights of all parties to be 
adjusted according to the usual rules applicable on 
dissolution and settlement of a community.^8 Un¬ 
der the earlier statutes the wife could not accept 
with benefit of inventory and, where she at¬ 
tempted to do so, the acceptance was regarded as 
absolute and the parties were left in the same re¬ 
lation as though there had been no right of renun¬ 
ciation.®® Under later statutes, however, the wife 
was given the privilege of accepting with benefit 
of inventory®^ on dissolution of the community for 
any cause.®^ Acceptance with benefit of inventory 
is merely an expression of consent to receive the 
residue of the community estate, if there is any 


34. La.—^Armato v. Ross, App„ 177 
So. 491—^Armato v. Ross, App., 170 
So. 400. 

31 C.J. p 179 note 98. 

35. La.—^Edwards r. Ricks, 30 La. 
Ann. 926. 

36. La.—^Armato v. Ross, App., 177 
So. 491. 

31 C.J. p 179 note 1. 

•Conduct keld to constitute accept¬ 
ance 

Widow, who retained possession of 
corpus of deceased husband’s estate, 
paid certain debts and sold property 
of succession, and appropriated pro¬ 
ceeds to her own use, accepted com¬ 
munity, under statute providing that 
widow, who has concealed or made 
away with any effects of partnership 
or community of gains, is declared 
to be a partner in community, not¬ 
withstanding her renunciation.—Ar- 
mato V. Ross, supra. 

37. La.—^Audrich v. Lamothe, 12 La. 
Ann. 76. 

38. La.—Schrelber v. Beer, 91 So. 
149, X50 La. 676. 


39. La.—Smith v. Reddick, 8 So. 639, 
42 La.Ann. 1055. 

31 C.J, p 180 note 4. 

40. La.—Spencer v. Scott, 15 So. 
706, 46 La.Ann. 1209—Brassac v. 
Ducros, 4 Rob. 335. 

4L La.—Snoddy v. Brashear, 13 La. 
Ann. 469. 

31 O.J. p 180 note 5. 

42. La.—Snoddy v. Brashear, supra. 
31 C.J. p 180 note 6. 

43. La.—Brassac v. Ducros, 4 Rob. 
335. 

31 C.J. p 180 note 8. 

44. La.—Smith v. Reddick, 8 So. 
539, 42 La.Ann. 1055. 

31 C.J. p 180 note 9. 

Bight to participate iu proceedings 
for ooUectiou of debt 
Widow, on whom mortgagee served 
notice to pay what appeared to be 
community debt and who alleged 
that she had renounced community, 
was held entitled to contest notice, 
even if husband’s administrator and 
1 not widow was proper person on 
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whom to serve notice, since widow 

had interest in making renunciation 

effective.—Coreil v. Vidrine, La.App., 

171 So. 199. 

45. La.—Smith v. Reddick, 8 So. 539, 
42 La.Ann. 1055. 

48. La.—Smith v. Reddick, supra. 

47. La,—^McDonough v. Tregre, 7 
Mart.,N.S., 68. 

Wife’s legal mortgage generally see 
supra § 510. 

4S. La.—Weil v. Jacobs* Estate, 35 
So. 599, 111 La. 357. 

31 O.J. p 180 note 12. 

49. La.—^Monget v. Pate, 8 LaAnn. 
269 

31 C.J. p 180 note 16. 

50. L«a.—^Monget v. Pate, supra. 

51. La.—^Phillips v. Phillips, 107 So- 
584, 160 La. 813. 

31 C.J. p 180 note 17. 

B2, La.—^Phillips v. Phillips, supra 
—Schrelber v. Beer, 91 So. 149, 150 
La. 676. 
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after the obligations against it have been satis¬ 
fied it relieves the acceptor from liability for 
community debts except to the extent of the com¬ 
munity property received.®* It does not prevent 


the share of the acceptor in the community prop¬ 
erty from vesting in him or her in full ownership.®® 
The heirs of the wife may accept the community 
with benefit of inventory.®® 


2. Rights and Liabilities aiteb Dissolution Geneeally 


§ 561. In General 

Community rights and liabilities, except such as have 
already accrued and such as are incidental to adminis¬ 
tration, and except for the right of usufruct, cease on dis¬ 
solution of the community. 

On dissolution of the community, all the commu¬ 
nity rights and liabilities of the former parties to 
the community cease,®7 except such as have already 
accrued at the time of the dissolution, discussed in¬ 
fra § 566, and such as are incidental to the winding 
up of the community, discussed infra § 575 et seq, 
and usufructuary rights, considered infra § 562 b. 
The powers of the husband as the head and master 
of the community no longer exist;®® and he no 
longer has power to incur community obligations.®® 

§ 562. Possession, Use, Management, and 

Control of Property 

a. In general 

b. Usufruct 

a. In General 

Dissolution of the community terminates the hus¬ 
band's power to manage and control the property, and 
the survivor of the community has ail the rights in the 
use of the property of a tenant in common with the 
heirs. 

The power of the husband to manage and control 
the community property, considered supra § S06, 
terminates on dissolution of the community by di¬ 


vorce.®® On the death of the husband, the wife 
acquires the right of management and control of 
her share of the community property.®^ The sur¬ 
vivor has all the rights, in the matter of use of the 
property, of a tenant in common with the heirs.®^ 
The surviving spouse and the heirs of the deceased 
spouse have the right to assume joint control in the 
use and management of the community property;®® 
but the surviving spouse has no right to use the 
community property to the exclusion of the heirs 
of the deceased spouse,®* except in connection with 
the administration of the dissolved community, dis¬ 
cussed infra § 576, or as a usufructuary, discussed 
infra subdivision b of this section. The heirs of the 
deceased spouse, as cotenants with the survivor, 
may maintain an action for an unlawful appropri¬ 
ation of the premises causing permanent damage 
to their interest in the property.®® 

Where by statute a bank is relieved of liability 
for transferring a bank deposit of a decedent to 
the heirs on order of a court of competent juris¬ 
diction, a bank is not liable to heirs for paying a 
bank deposit to the widow on presentation of a 
court order placing the widow in possession of com¬ 
munity property even though the court order is 
subsequently set aside.®® 

As to separate property owned by the wife dur¬ 
ing the existence of the community and under the 
husband's management, the dissolution of the com- 


53. La.—Phillips v. Phillips. 107 So. 
584. 160 La. 813. 

54u La.—^Phillips V. Phillips, supra 
—Beal V. Ward, 127 So. 423, 13 La. 
App. 191. 

31 O.J. p 180 note 19. 

55. La.—Geddes* Succession, 36 La. 
Ann. 63. 

53. La.—^Landreaux y. Louque, 9 So. 
32. 43 La.Ann. 234—Beal y. Wcurd, 
127 So. 423, IS La.App. 191. 

57. La.—^Dejan’s Succession, 4 So. 
89, 40 La.Ann. 487—Coleman v. 
Coleman, 37 La.Ann. 566. 
Homestead rights, including such 
rights in community property aft¬ 
er death of one spouse, see Home¬ 
steads 239-291, 

68i Ariz.—^La Tourette v. La Tour- 
ette, 137 P. 426, 15 Anz. 200, Ann. 
Oas.l915B 70. 

31 CU. p 180 note 36. 

53. U.S.—Johnson v. Gamer, D.C. 
Nev., 233 F. 756. 


Tex.—Grandjean v. Runke, Civ.App., 
89 S,W 945. 

ea U.S.—^Metropolitan Life Ina Co. 

V. Skov, D.C.Or., 61 F.Supp. 470. 

31 aJ. p 181 note 29. 

61. Ariz,—La Tourette v. La Tour¬ 
ette, 187 P. 426, 15 Ariz. 200, Ann. 
Casl915B 70. 

Idaho.—^Kohny v. Dunbar, 121 P. 644, 
21 Idaho 268, 39 L.RA,]Sr.S., 1107, 
Azin.Cas.l913D 492. 

62. Tex,—Akin v. Jefferson, 66 Tex. 
137. 

Heirs and survivor as tenants in! 

common see supra 9 658. 
PossessioiL with ootenants’ acquies¬ 
cence 

Where possession by testator's 
widow of realty owned by the com¬ 
munity of which testator's interest 
was devised to his children by his 
first and second marriages was at 
least with the acquiescence of the 
other cotenants, possession by the 
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widow was rightful as a cotenant.— 
Wolf V. Hartmangruber, Tex.Civ. 
App., 162 S.W.2d 112. 

63. Tex—American Nat. Bank v. 
Clarksville First Nat Bank, 114 S. 
W. 176, 52 Tex.Clv.App. 619. 

64. Tex—^Akin v. Jefferson, 66 Tex 
137. 

31 C.J. p 181 note 33. 

Sxoept as to homestead property, 
the husband has no right to deny to 
the heirs of his deceased wife pos¬ 
session of their Interest—Whiteman 
v. Burkey, Civ.App., 286 S.W. '860, 
conforming to answer 382 S.W. 788, 
115 Tex 400. 

66- Tex—^Lone Star Gas Co. v. Mey¬ 
er, Civ.App., 296 S.W. 1110. 
Judicial proceedings for recovery of 
interest cUfter dissolution general¬ 
ly see Infra fi 590. 

j 66. La.—Succession of Fachan, 164 
So. 15, 179 La. 333. 
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munity restores her to the management and control 
of such portions of such property as remain in spe¬ 
cie,®^ whether the dissolution results from a separa¬ 
tion of property,divorce,®® or death.^® 

b. Usufruct 

(1) In general 

(2) Duration, waiver, and forfeiture 

(3) Extent of rights and liabilities 

(1) In General 

in some Jurisdictions, where a decedent leaves Issue 
of the marriage without disposing of his share in the 
community property, the survivor holds in usufruct as 
much of the share of deceased as is inherited by the 
issue. 

In Louisiana, since the adoption of statutes cov¬ 
ering the subject, the surviving spouse in certain 
cases holds a usufruct of a certain share in the com¬ 
munity prdperty.'^i Where decedent leaves issue of 
the marriage and has not disposed of his or her 
share in the community property by last will and 
testament, the surviving spouse holds in usufruct 
as much of the share of the deceased spouse as is 
inherited by the issue.^® Formerly the statutes also 
provided that, where decedent left no ascendants 
or descendants and had not disposed of his or her 
share in the community property by last will and 
testament, such share should be held by the sur¬ 
vivor in usufruct;*^® but these statutes have been 
amended so as to provide that the share shall be 
inherited by the survivor in full ownership.74 The 
right is derived solely from statute,^® and, being so 


derived, it can be claimed only in cases designated 
by the statute.^® 

Effect of will. Under the statutory limitation 
that the survivor shall have usufruct only where 
the deceased spouse has not disposed of his or her 
share of the community property by will, any legal 
and effective disposition by will defeats usufruct.^^ 
It has been held that this limitation defeats usu¬ 
fruct where there has been an attempted testa¬ 
mentary disposition of all of the testator’s share of 
the community property, although, by reason of lim¬ 
itations on the power of testamentary disposition, 
the will passes title only to a portion of the testa¬ 
tor’s share.*^® On the other hand, it has been held 
that, where the will purports to dispose of only the 
testator’s disposable portion, the survivor’s usufruct 
in the balance is not defeated.^® Moreover, a tes¬ 
tamentary disposition, in order to defeat usufruct, 
must be adverse to the survivor.®® Usufruct will 
not be defeated by testamentary disposition of prop¬ 
erty not subject to usufruct, or by a testamentary 
disposition which is renounced by the beneficiary ,*®^ 
nor are the rights of usufruct affected by a will 
donating the usufruct of the same property to the 
survivor,®® except as such right may be conditioned 
by the will,®® and the testator may devise or be¬ 
queath the disposable portion of his or her estate to 
the survivor, and confirm in the latter’s favor the 
usufruct either by remaining silent on the subject 
or by expressing his desires in such regard.®^ 

(2) Duration, Waiver, and Forfeiture 

The right of usufruct ordinarily continues until the 


67. U.S.—^Pleitas v, Richardson, La., 
13 S.Ct 495, 147 U.S. 660. 37 L.Ed. 
276. 

La.—^Dairle v. Crow, 16 La.Ann. •697. 
Withdrawal of separate property see 
infra § 590. 

68. U.S.—Pleitas v. Richardson, La., 
13 S.Ct. 495, 147 U.S. 660, 37 L.Bd. 
276. 

•31 C.J. p 181 note 38. 

69. Puerto Rico.—^Frau v. Canals, 4 
Puerto Rico 205. 

70u La.—^Daigle v. Crow, 15 La.Ann. 
697. 

7L La.—Succession of Stallings, 1 
So.2d 690, 197 La. 449—West v. 
Goodwin, 147 So. 20, 176 La. 873, 
followed in 147 So. 21, 176 La. 879. 
31 C.J. p 181 notes 41, 42. 

79. La.—^Kelley v. Kelley, 3 So. 2d 
641, 198 La. 338—Succession of 
Stallings, 1 So.2d 690, 197 La. 449 
—Succession of Bonnette, 176 So. 
397, 188 La. 297--Canal Bank & 
Trust Co. V. Liuzza, 143 So. 2, 175 
La. 63T-Beuhler v. Beuhler Realty 
Co., 99 So. 276, 165 Lia. 819—^Larose 
V. Naquin, 90 So. 676, 160 La. 863t- 


Duhois V. Police Jury of Grant 
Parish, App., 165 So. 468—Succes¬ 
sion of Franklin, 127 So. 767, 13 
La.App. 289. 

31 C.J. p 181 note 43. 

Intestate’s graadohlld, inheriting 
in its own right. Is* not exempt from 
statute making intestate’s surviving 
spouse life usufructuary of share of 
community property inherited by is¬ 
sue.—West V. Goodwin, 147 So. 20, 
176 La. 873, followed in 147 So. 21, 
176 La. 879. 

73. La.—Succession of Stallings, 1 
So.2d 690, 197 La. 449. 

31 C.J. p 181 note 44. 

Child of former mazziage 

The surviving spouse of a second 
marriage is not entitled, however, to 
the usufruct of property inherited by 
a child of the first marriage.—^BAll v. 
Toussaint, 28 So. 304, 62 Lta^Ann. 
1763. 

74. La.—Succession of Stallings, 1 
So.2d 690, 197 La. 449. 

31 C.J. p 181 note 46. 

75. La.—Succession of Stallings, su¬ 
pra. 

31 C.J. p 181 note 46. 


70. Lsu—Succession of Stallings, su¬ 
pra—^Lee’s Succession, 9 La.Ann. 
398. 

77. La.—Schiller’s Succession, 33 
La.Ann. 1. 

31 C.J. p 181 note 48. 

78. La.—Forstall v. Forstall, 28 La. 
Ann. 197. 

31 C.J. p 181 note 49. 

79. La.—Glancey’s Succession, 36 
So. 483, 112 La 430, distinguishing 
Forstall v. Forstall, 28 La.Ann. 
197. 

sa La.—Moore’s Succession, 4 So. 
460, 40 LaAnn. 631, distinguishing 
Forstall v. Forstall, 28 LaAnn. 
197. 

31 CJ. p 182 note 61. 

81. La—Glancey's Succession, 36 
So. 483, 112 La 430. 

82 . La—^Moore’s Succession, 4 So. 
460, 40 LaAnn. 531. 

31 O.J. p 182 note 64. 

83. La—Grayson v. Sanford, 12 La 
Ann. 646. 

84. La—^Moore’s Succession, 4 So. 
460, 40 LaAnn. 631. 

31 CJ. p 182 note 57. 
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survivor’s death or remarriage. The right of usufruct 
may be waived in part or as to the whole of the property. 

The usufruct of the survivor continues until he 
or she dies®^ or, except where the deceased spouse 
left neither ascendants nor descendants,*® remar¬ 
ries;*'^ and it has been held that after the right of 
usufruct comes into existence it cannot be aifected 
except by death or remarriage, or by an enforce¬ 
able contract binding on the usufructuary’.** The 
survivor may waive usufruct, either as to the whole 
property or a portion thereof.** WTiether or not 
the words or acts of the usufructuary show a re¬ 
linquishment of the right depends on the facts in 
the particular case.** The right is not forfeited by 
failure to take inventory,*^ failure to give bond,*2 
administration of the succession of deceased,** fail¬ 
ure to open decedent’s succession,*^ a purchase of 
the interest of certain heirs,** or by alienation of 
the survivor’s share,** or even by attempted aliena¬ 
tion of the property subject to the usufruct;*7 nei¬ 
ther does the usufruct cease on the death of an 
heir.** On the expiration of the usufruct, com¬ 
plete ownership of the deceased spouse’s share of 
the property becomes vested in his or her heirs,** 
and it is the duty of the usufructuary, if alive, to 


restore the property to them.1 

(3) Extent of Rights and Liabilities 

Th® usufructuary Is entitled to possession of the 
property and to full enjoyment thereof, Including Its 
fruits and revenues, and is not liable for Interest or 
natural losses. In the case of things falling within the 
definition of Imperfect usufruct, the usufructuary may 
also sell and dispose of them subject to the obligation to 
account at the expiration of the usufruct. 

On compliance with the statutory conditions,* the 
usufructuary is entitled to the possession of the 
property and to the full enjoyment thereof;* and 
while the share of the deceased spouse may be 
sold, notwithstanding the usufruct of the survivor, 
the property cannot be partitioned by licitation 
during the existence of the usufruct,^ nor can an 
heir engraft an action for partition on a rule by 
the usufructuary against a third person to <^btain 
possession of property.* Usually no liquidation of 
the community is necessary to the exercise of the 
rights of usufruct, where there are no debts charge¬ 
able on the property,* but, where liquidation is nec¬ 
essary on other considerations, the right to take 
possession as usufructuary is subject thereto.^ The 
usufructuary is entitled to the fruits and revenues 


85- U.S.—^Mllbum V. Proctor Trust 
€o,, C.C.A.L.a., 122 P.2d 569. af- 
firminsr, D.C., 32 P.Supp. 635, cer¬ 
tiorari denied 62 S.Ct. 479, 314 U. 
a 698, 86 L.Ed. 559. 

La.—KeUey v. Kelley, 168 So. 769, 
185 La. 185—West v. Goodwin, 147 
So. 20. 176 La. 873, followed in 147 
So. 21, 176 La. 879. 

31 C.J. p 182 note 58. 

86. La.—Succession of Stallings, 1 
So.2d 690, 197 La. 449. 

87. U.S.—Milburn v. Proctor Trust 
Co., D.C.La., 32 'P.Supp. 635, af¬ 
firmed, C.C.A., 122 P.2d 669, cer¬ 
tiorari denied 62 S.Ct 479, 314 U. 
S. 698, 86 L.Ed. 559. 

La.—Kelley v. Kelley, 3 So.2d 641, 
198 La. 338—Succession of Bon- 
nette, 176 So. 397, 188 La. 297— 
Kelley v. Kelley, 168 So. 769, 185 
La. 185—West v. Goodwin, 147 So. 
20, 176 La. 873, followed in 147 So. 
2J, 176 La. 879—Burdin v. Burdin, 
129 So. 651. 171 La. 7—Beuliler v. 
Beuhler Realty Co., 99 So. 276, 155 
Leu 319—Succession of Gilmore, 97 
So. 330, 154 La. 105—^Dubois v. Po¬ 
lice Jury of Grant Parish, App., 
165 So. 468—Succession of Prank- 
lin, 127 So. 767, 13 La.App. 289. 

31 C.J. p 182 note 59. 

Trsofimet establislMd by will 
The usufruct in favor of a surviv¬ 
ing spouse, which ceases when such 
si>ous6 remarries is that established 
by law on so much of the share in 
community property of the deceased 
spouse, who has died intestate, as 
may have been inherited by the Issue 


of the marriage; but the usufruct 
established by the will of deceased 
in such share does not so cease.— 
Succession of Carbajal, 98 So. 666, 
154 La. 1060, 30 A.L.B. 1231—Smith 
V. Nelson, 46 So. 200. 121 La. 170. 
88- La.—West v. Goodwin, 147 So. 

20, 176 La. 873, followed in 147 So. 

21, 176 La. 879. 

89. La.—Berthelot v. Pitch, 10 So. 

867, 44 La.Ann. 503. 

31 C.J. p 182 note 60. 

$0, La.—^Perryman v. Trimble, 179 
^So. 577, 189 Lia. 898, transferred, 
see, App., 170 So. 263. 

8L La.—^Burdin v, Burdin, 129 So. 

651, 171 La, 7. 

31 C.J. p 182 note 63. 

98. La.—Speyrer v. Thanton, 32 La. 
Ann. 1267. 

31 C.J. p 182 note 64. 

98. Ija.—^McGee’s Succession, 61 So. 
394, 132 La. 335. 

94b La.—^Moore v. Moore, 20 Leu Ann. 
159. 

96. La.—^Dlelmann’s Succession, 43 
So. 972, 119 La. 101. 

98, La.—G ryder v. Gryder, 87 La. 
Ann. 638. 

97. Lia..—Gryder v. Gryder, supi^ 

31 C.J. p 182 note 69. 

98. La.—^Reems v. Dielmann, 85 So. 
473, 111 La. 96. 

99. U.S.—^Milbum v. Proctor Trust 
Co., C.C.A.La., 122 P.2d 669, affirm¬ 
ing, D.C., 32 P.Supp. 635, certiorari 
denied 62 S.Ct 479, 814 U.S. 698, 
86 L.Ed. 559. 


La.—Succession of Bonnette, 176 So. 
397, 188 La. 297—Succession of 
Franklin, 127 So. 767, 13 La.App. 
289. 

1. La.—Succession of Franklin, su¬ 
pra. 

2. La.—^Landier’s Succession, 25 So. 
938, 51 La.Ann. 968. 

31 C.J. p 182 note 71. 

Seourlty 

(1) The survivor, as usufructuary 
of the share of the children, must 
give a special mortgage or cause the 
legal mortgage in favor of the minor 
to be inscribed, as required by stat¬ 
ute of natural tutors.—^Landier's 
Succession, 25 So. 938, 51 La.Ann. 
968. 

(2) The surviving spouse is not 
obliged to give bond.—^Taylor v. Tay¬ 
lor, 181 So. 543, 189 La. 1084. 

31 C.J. p 182 note 71 [b]. 

3. La.—Glancey’s Succession, 36 So. 
483, 112 La. 430. 

4- La.—Glancey’s Succession, supra. 
Partition of community property 

generally see infra §§ 589, 590. 

5- La.—^Dielmann’s Succession, 43 
So. 972, 119 La. 101. 

8. La.—^Burton v. Brugier, 80 Xa. 
Ann. 478. 

81 CJ. p 182 note 77. 

7. La.—Romero’s Succession, 8 So. 

632, 42 La.Ann. 894. 

•Survivor's interest in community 
property as subject to community 
1 debts generally see Infra 9 566. 
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of the property,^ including dividends on shares of 
stock,® as well as products of the soil, whether nat¬ 
ural fruits or the result of industrj^^® No liability 
for interest arises from the use of the property by 
the usufructuary,^! nor is the usufructuary liable 
for losses from natural causes.!^ The usufructu¬ 
ary is, however, bound to pay the taxes assessed 
against the property held in usufruct,!® and to pro¬ 
tect the interests of the heirs of the deceased spouse 
in the property,!-^ 

With regard to money, notes, or other things 
which are useless to the usufructuary unless he con¬ 
sumes or expends them or changes their substance, 
and which therefore fall within the definition of 
imperfect or quasi usufruct,!® the usufructuary has 
the ownership thereof!® so that he may consume, 
sell, or dispose of them as he deems proper,!*^ sub¬ 
ject to the obligation to account therefor at the 
expiration of the usufruct.!® With regard to things 
which do not fall within the definition of imperfect 
usufruct, he is entitled only to the fruits thereof; 
he is not the owner!® and has no right of disposi¬ 
tion.®® 

Legal mortgage. In at least one jurisdiction the 


§ 563 

heirs of the deceased spouse have a legal or tacit 
mortgage on the property of the surviving spouse 
as security for their interest in the property of 
which the surviving spouse enjoys the usufruct,®! 
and this mortgage is for the benefit of all the heirs, 
regardless of age.®® The existence of such a mort¬ 
gage on the property of the surviving spouse has 
been held not to conflict with a statutory provision 
excusing a surviving spouse from giving security 
unless decedent's will so directs.®® 

§ 563. Alienation or Encumbrance of Proper¬ 
ty or Interest Therein 

a. Power 

b. Operation and eifect 

a. Power 

After the dissolution of ^he community, the com¬ 
munity property cannot be alienated except in the course 
of administration, although the interest therein of a 
spouse or the heirs of a spouse may be sold or en¬ 
cumbered by those entitled to it. 

After dissolution of the community, the commu¬ 
nity property, as distinguished from the interest or 
title devolved on them by the dissolution, cannot be 
disposed of by either the husband®^ or the wife.®® 


8. La.—^Larose v. Naquin, 90 So. 
676, 150 La. 353. 

31 C.J. p 182 note 79. 

AoooTUitiiLif cannot be demanded by 
the heirs of the deceased wife, hav¬ 
ing only the naked ownership, in the 
absence of proof of the usufructu¬ 
ary’s remarriage.—Beuhler v. Beuh- 
ler Realty Co., 99 So. 276, 155 La. 
319. 

9. La.—Leury v. Mayer, 47 So. 839, 
122 La. 486. 

10. La.—^McGee’s Succession, 61 So. 
394, 132 La. 335. 

31 C.J. p 182 note 81. 

11. La.—^Massey v. Steeg, 13 La. 
Ann. 350. 

12. La.—^Moniotte v. Lieuz, *6 So, 
817, 41 La.Ann. 628. 

31 C.J. p 182 note 83. 

13. La.—McGee's Succession, 61 So. 
394, 132 La. 335—^Babin v. Daspit, 
45 So. 597, 120 La. 765. 

14. La.—^Babin v. Baspit, supra. 

15. La.—^Kelley v. Kelley, 168 So. 
769, 185 La. 18'5—^Mariana v. Eure¬ 
ka Homestead Soc., 158 So. 642, 
181 La. 126—Burdin v. Burdin, 129 
So. 661, 171 La. 7—Vivian State 
Bank v. Thomason-Lewis Lumber 
Co„ 111 So. 51, 162 L£L 660—Mi- 
guez v. Delcambre, 51 So. 108, 125 
La. 176. 

16. La.—^Kelley v. Kelley, 168 So. 
769, 186 La. 186—^Mariana v. Eure¬ 
ka Homestead Soc., 158 So. 642, 181 
La. 125—^Burdin v. Burdin, 129 So. 
651, 171 La. 7—Vivian State Bank 


V. Thomason-Lewis Lumber Co., 
Ill So. 61, 162 La. 660—^Leury v. 
Mayer, 47 So. 839, 122 La. 486. 
Bigrhts of heir’s creditor 
Seizing creditor under attachment 
and garnishment of property in 
hands of garnishee as usufructuary 
gets no greater right to such prop¬ 
erty than Judgment debtor had; 
hence, where the interest which the 
Judgment debtor had in stocks and 
bonds comprising part of community 
property on death of his mother was 
garnished under writ of attachment, 
debtor’s father as garnishee was not 
entitled as the holder of an imper¬ 
fect usufruct on such property to 
have the attachment and garnish¬ 
ment set aside on ground that sale 
of such interest would interfere with 
his rights as usufructuary.—Kelley 
V. Kelley, 168 So. 769, 185 La. 185. 

17. La..—^Kelley v. Kelley, supra— 
Mariana v. Eureka Homestead 
Soc., 168 So. 642, 181 La. 125— 
Burdin v. Burdin, 129 So. 651, 171 
La. 7. 

31 C.J. p 183 note 88. 

Fledge of certificate of deposit be¬ 
longing on its face to the estate of 
the deceased spouse is valid as be¬ 
tween the usufructuary who pledged 
it and the pledgee.—^Vivian State 
Bank v. Thomason-Lewis Lumber 
Co., Ill So. 51, 162 La. 660. 

la La.—Kelley v. Kelley, 168 So. 
769, 186 La. 186—^Mariana v. Eure¬ 
ka Homestead Soc., 158 So. 642, 181 
La. 126—^Burdin v. Burdin, 129 So. 
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651, 171 La, 7—^Vivian State Bank 
V. Thomason-Lewis Lumber Co., 
Ill So. 51, 162 La. 660. 

31 C.J. p 183 note 89. 

19. La.—Leury v. Mayer, 47 So. 839, 
122 La. 486. 

31 C.J. p 183 note 90. 

20. tr.S. —^Milbum v. Proctor Trust 
Co., C.aA.La., 123 p.2d 669, af¬ 
firming, D.C., 32 P.Supp. 635, cer¬ 
tiorari denied 62 S.Ct 479, 314 U.S. 
698, 86 L.Ed. 559. 

La.—^Leury v. Mayer, 47 So. 839, 122 
La. 486. 

2L La.—Canal Bank & Trust Co. v. 

Liuzza, 143 So. 2, 175 Lia. 63. 
Satisfaction as against survivor’s 
creditors 

Surviving widow, who by act of 
partition conveyed to her children 
her own share of the property in sat¬ 
isfaction of unrecorded legal or tacit 
mortgage, committed no fraud on her 
creditors.—Canal Bank & Trust Co. 
v. Liuzza, supra. 

22. La.—Canal Bank & Trust Qo. v. 
Liuzza, supra. 

23: La.—Canal Bank & Trust Co. v. 
Liuzza, supra. 

24. La.—^Bozeman v. Crichton Co.,, 
184 So. 293, 16 La.App. 483. 

31 C.J. p 183 note 94. 

25. Tex.—Summerville v. King, 83 
S.W. 680, 98 Tex. 332. 

31 C.J. p 163 note 95. 
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Thus after a divorce the husband is without right 
to dispose of^® or encumber^'^ the community prop¬ 
erty. 

Except in connection with the administration and 
settlement of the dissolved community, discussed in¬ 
fra § 579, a surviving spouse,whether husband^® 
or wife,30 has no power to alienate the community 
property. Any power which, under the rules stat¬ 
ed supra § 531, the husband may have possessed, as 
of his own right, to dispose of the entire community 
property during the existence of the community 
ceases on the death of the wife;3i and a surviving 
wife cannot dispose of the entire estate in commu¬ 
nity property in order to obtain necessaries for her- 
self32 or her children.33 Also, except in the prop¬ 
er exercise of such powers as he or she may have 
as community liquidator or administrator, discussed 
infra § 579, a surviving spouse is without power to 
mortgage or encumber the community property.34 

An heir may enjoin an unauthorized sale or oth¬ 
er disposition of community property by the sur¬ 


vivor.35 So too a divorced wife may be granted an 
injunction restraining her husband from disposing 
of or encumbering community property before par- 
tition.3® 

Interest of survivor or heirs. The interest in 
community property which devolves on heirs on 
the dissolution of the community by the death of 
a spouse may be alienated by them,*37 but, where 
the heirs have settled with the surviving spouse 
and received sums in satisfaction of their claims, 
they have no interest to transfer.3S Likewise the 
interest of an heir in the community property may 
be the subject matter of a valid mortgage by him, 
in subordination, however, to such claims as may 
have priority.39 The interest of the surviving 
spouse may be alienated by him or her^® without 
the aid of administration,^^ and even before the 
opening of the succession of the deceased spouse,^3 
or before the liquidation of the conjugal partner- 
ship.^3 Also the survivor may mortgage his or 


28L WaslL—Barkley v. American 
Savings Bank & Trust Co., 112 P. 
495, 61 Wash. 415. 

27- U.S.—Johnson v. Gamer, D.C. 
Nev., 233 P. 766. 

28: Tex,—Grebe v. First State Bank 
of Bishop, 150 S.W.2d 64, 136 Tex. 
228, reversing, Clv.App., 106 S.W. 
2d 382. 

31 C.J. p 183 note 99. 

22, La.—^Bozeman v. Crichton Co., 
134 So. 293, 16 La.App. 483. 

Tex.—Grebe v. First State Bank of 
Bishop, 150 ‘S.W.2d 64, 136 Tex. 
226, reversing, Civ.App., 106 S.W. 
2d 882—Spencer v. Pettit, Com. 
App., 2 S.W.2d 422, reversing. Civ. 
App., 268 S.W. 779—White v. Bak¬ 
er, Clv.App., 118 S.W.2d 319. 

31 C.J. p 183 note 1. 

3QL Tex.—Grebe v. First State Bank 
of Bishop, 150 S.W.2d 64, 136 Tex. 
226, reversing, Clv.App., 106 S,W. 
2d 882—^Brown v. Blmendorf, Civ. 
App., 25 S.W. 145, affirmed 26 S.W. 
1043, 87 Tex. 66. 

31. Wash.—HiU v. Young, 34 P. 144, 
7 Wash. 33. 

31 C.J. p 183 note 4. 

32. Tex.—^Booth v. Clark, 78 S.W. 
392, 34 Tex.Civ.App. 815—^Brown v. 
Blmendorf, Civ.App., 25 S.W. 145, 
affirmed 26 S.W. 1043, 87 Tex. 56. 

33. Tex.—Booth v. Clark, 78 S.W. 
392, 34 Tex.Clv,App. 315. 

3A La.—^F irst Nat. Bank of Abbe¬ 
ville V. Broussard, 11 So.2d 602, 
affirming, App., 5 So.2d 189. 

31 C.J. p 183 note 8. 

Seouzlng ex l gt in g obligatioa 
A husband, after death of wife, 
cannot encupaber community proper¬ 
ty and change nature of community 


debt from unsecured obligation to 
debt that is secured by mortgage on 
interest of heirs of wife in communi¬ 
ty property without their consent— 
First Nat Bank of Abbeville v. 
Broussard, App., 6 So.2d 189, af¬ 
firmed, 11 So.2d 602, 202 La. 316. 

35. Tex.—^Moody v. Smoot, 14 S.W. 

285, 78 Tex. 119. 

81 C.J. p 183 note 9. 

Actions by heirs against purchaser 
to recover interest in property see 
infra § 590. 

Injunction against sale by executor 
or administrator see Infra § 588. 
36w Tex.—^Moffltt v. Lloyd, Civ.App., 
98 S.W.2d 860. 

37. l<a.—^Thompson v. Vance, 34 So. 

112, 110 La. 28. 

81 C.J. p 183 note 10. 

Consiaeratioii 

Instrument acknowledging receipt 
of all personal property and estate, 
and releasing decedent’s husband, 
held mere receipt for personal proj)- 
erty and not transfer of interest in 
community realty, in view of fact 
that husband paid nothing in connec¬ 
tion with transaction.—Succession of 
Siverd, 119 So. 399, 167 La. 383. 

Z8k La^—Schultze v. BYost-Johnson 
Lumber Co., 61 So. 404, 132 lia. 
366. 

39. Tex.—^American Nat Bank v. 
Clarksville First Nat Bank, 114 
S.W. 176, 62 Tex,Civ.App. 619. 

40. Ariz.—^Lovin v. Woodward, 40 
P.2d 1Q2. 45 Arlz. 105. 

Tex.—Smith v. Dunnam, Civ.App., 57 
S.W.2d 878, error refused. 

31 C.J. p 184 note 14. 

Sale of paxtionlav property 
Where there was no partition of 
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community estate of husband and 
wife executing a Joint will, at the 
death of husband, surviving testa¬ 
trix, as a tenant *in common with 
her children, had right to sell any 
particular part of entire community 
estate as long as it did not injure 
rights of children.—^Heller v. Heller, 
•269 S.W. 771, 114 Tex. 401. 

Deed to deceased’s heirs 
In suit by wife, to whom husband 
had willed estate both real and per¬ 
sonal, to cancel her deed to all of 
land, executed to children and step¬ 
children in consideration of their 
forbearance to contest will, wife is 
in no better position to recover por¬ 
tion of land that was community 
property than other land; If the con¬ 
sideration was good at all it was 
sufficient to deprive the wife of her 
interest in the community property. 
—^Wells V. Timms, Tex.Civ.App., 2T5 
S.W. 468. 

Donatton. by private act 

WTiere a husband’s will attempted 
to devise community property to 
four sons, and the wife Joined in 
acts of partition by the sons, but re¬ 
ceived nothing in return for her com¬ 
munity interest therein, if her act m 
joining therein was a transfer of her 
interest, it amounted to nothing 
more than a donation, and fis such 
was null and void under Oiv.Code, 
art 1586, because by private, instead 
of notarial act.—Bamsey v. Beck, 
91 So. 674, 161 La. 190. 

41. Ariz.—^Pauley v. Hadlock, 188 
P. 263, 21 Ariz. 340. 

42. La.—Vigo V. MorriU, 2 La.A.Or- 
leans, 75. 

43. Puerto Blco.—Cortes v. Regis- 
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her interest,subject to the claims of community 
creditors,^® but the widow in community cannot, 
while the succession is still under administration 
and before its debts are paid and her residuary in¬ 
terest thus definitely ascertained, execute a valid 
mortgage on her undivided half of any specific 
property.'^® The survivor’s power of disposition is 
limited to his or her interest he or she cannot 
sell or alienate the interest of the heirs,^® save un¬ 
der the conditions prescribed by law,^^ as, where 
the heirs are minors, by qualifying as guardian or 
tutor and making the sale with the advice of a fam¬ 
ily meeting or otherwise in due course.®® Neither 
can he or she mortgage or encumber such inter¬ 
est,®^ unless specially authorized to do so.®^ He or 
she is not qualified, therefore, to vote a tax on it.®3 

Separate property. After dissolution of the com¬ 
munity by separation of property, the wife has pow¬ 
er to dispose of her separate property.®^ The same 
rule applies after dissolution by death.®® A surviv¬ 
ing widow has no power merely by virtue of her 
survivorship to renew a lien on property belonging 
to her deceased husband’s separate estate or to deed 
a major portion thereof in satisfaction of the debt.®® 
Where, after the husband’s death, the wife acquires 
property which does not become part of the commu¬ 
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nity, she may sell such property free of any claim 
or interest therein by the husband’y heirs.®^ 

b. Operation and Effect 

(1) In general 

(2) Purchaser’s notice or lack thereof 
(1) In General 

A grantor's conveyance or encumbrance of his in¬ 
terest In community property on dissolution conveys such 
Interest, but ordinarily cannot affect the Interest of the 
other spouse or his heirs, although an unauthorized dis¬ 
position by the survivor may be ratified by the heirs. 
An unauthorized sale may be annulled, in which case the 
purchaser is entitled to remuneration. 

A conveyance by an heir of his interest in com¬ 
munity property is not void or inoperative to vest 
in the grantee any right or title;®® it vests in the 
grantee such title as the grantor had®® and subject 
to the same qualifications, such as the qualification 
that the title is subject to the administrative right 
of the survivor to control, manage, and dispose of 
the community property as provided by statute,®® 
and to the homestead rights of the survivor.A 
purchaser of the interest of the surviving spouse 
in community property acquires the latter’s inter- 
est,®2 becomes an owner in indivision,®® and a ten¬ 
ant in common®^ with the heirs of the deceased 


trar of Property, 20 Puerto Rico 
131. 

31 C.J. p 184 note 17. 

44. La.—^Newman v. Cooper, 30 So. 
722, 48 La.Ann. 1206. 

31 C.J. p 184 note 18. 

45. La.—Newman v. Cooper, supra. 

31 C.J. p 184 note 19. 

Rights and priorities of creditors 
generally see infra § 568. 

43. La.—Cestac v. Florane, 31 Xa. 
Ann. 493. 

31 C.J. p 184 note 20. 

47. La.—Festivan v. Clement, 66 So. 
304, 136 La. 938—Elmer v. Pres¬ 
cott, 1 La.A.,Orleans, 103. 

48. Ariz.—Lovin v. Woodward, 40 
P.2d 103, 45 Ariz. 106. 

Tex.—Heller v. Heller, 269 S.W, 771, 
114 Tex. 401—^White v. Baker, Civ. 
App., 118 S.W.2d 319. 

31 aJ. p 184 note 22. 

Effect of conveyance on interest of 
heirs see infra subdivision b of| 
this section. 

BatlficatloiL of sale by deceased wife 
A husband could ratify wife’s sale 
of community property with respect 
to his half-interest therein, but he 
had no right to ratify sale after 
wife’s death with respect to half-in¬ 
terest inherited by children from 
wife, and sale of that interest was 
null, as respects rights of children’s 
heirs and of heirs of husband’s chil¬ 
dren by a former marriage.—^Tillery 
V. ESiller, 182 So. 683, 190 La 686. 


49- La—^Ervln v. Shelby's Heirs, 88 
So. 835, 146 La 573. 

Qualification by survivor as commu¬ 
nity administrator or Uduldator 
see infra § 575. 

50. La—^Deshotels v. Lafleur, 64 So. 

905, 134 La 1052. 

31 C.J. p 184 note 24. 

51- Cal.—Johnston v. San Francisco 
Sav. Union, 16 P. 753, 75 Cal. 134, 
7 Am.S.R 129. 

31 C.J. p 184 note 25. 

52. La—Owen v. Hanlon, 67 So. 329, 
136 La 455. 

53. La—^Peck v. Catahoula Parish 
Public Schools, 68 So. 629, 137 La 
334. 

54. La.—^Bienvenu v. Derbes, 2 La. 
Ann. 771. 

31 C.J. p 184 note 28. 

55. Tex.—Walker v. Koger, Civ. 
App., 131 S.W.2d 1074, error dis¬ 
missed, judgment correct. 

Gift 

Where, by terms of joint will and 
covenant executed by husband and 
wife whose entire estate consisted 
of community property, on death of 
husband a life mterest in his one- 
half of community estate was vested 
in his wife and remainder in fee 
vested in his six children, subse- 
QLuent instrument, whereby the wife 
relinquished to the six children share 
and share alike one-half of what she 
then owned, constituted a “i^t" of 

93 


one half of her life estate plus accre¬ 
tions earned and on hand from the 
one-half, under Texas law.—Commis¬ 
sioner of Internal Revenue v. Mas- 
terson, CC.A.Tex., 127 F.2d 252, re¬ 
hearing denied 128 F.2d 526. 

58i Tex.—^Franklin Fire Ins. Co. v. 
Lindley, Civ.App, 128 S.W.2d 869, 
reversed on other grounds Lindley 

V. Franklin Fire Ins. Co., 162 S. 

W. 2d 1109, 137 Tex. 196. 

57. U.S.—Blevins v. Sun Oil Co., C. 
C.A.La., 110 F.2d 566, affirming, D. 
C., Sun Oil Co. V. Blevins, 29 F. 
Supp. 901. 

58L Tex.—Miller v. Miller, Civ.App,, 
227 S.W. 737. 

59. La.—Tillery v. FuUer, 182 So. 
683, 190 La. 586. 

31 C.J. p 184 note 32. 

60. Tex.—^Miller v. Miller, Clv.App., 
227 S.W. 737. 

6L Tex.—Johnson v. Johnson, Civ. 

App., 207 S.W. 202. 
es. La.—Thompson v. Vance, 34 So. 

112, 110 La 26. 

31 C.J. p 184 note 36. 

63- La.—George v. Delaney, 35 So. 

894, 111 La 760. 

31 C.J. P 186 note 37. 

64, Tex.—Woods v. Rolls, Civ.App., 
268 S.W. 988, affirmed Rolls v. 
Woods, Com.App., 291 S.W. 532. 
Wash.—^Duvall v. Healy Lumber Co., 
107 P. 367. 109 P. 806, 57 Wash. 
446. 
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spouse, and may convey the interest acquired by 
hiin.®5 However, the purchaser takes title subject 
to the outstanding debts of the community,®® to the 
right of administration should letters of adminis¬ 
tration be seasonably applied for,®7 and to the stat¬ 
utory power of the court to select and set apart a 
homestead out of the community property where 
one was not selected prior to the death of the de¬ 
ceased spouse.®® Unless procured by fraud prac¬ 
ticed on him or her, in which case it may be an¬ 
nulled and rescinded,®® an attempted transfer by 
the surviving spouse of the entire community prop¬ 
erty operates to pass his or her interest therein,7® 
but only such interest it does not convey or di¬ 
vest the interest of the heirs^® or testamentary ben¬ 
eficiaries'^® of the deceased spouse, unless, as ap¬ 
pears infra subdivision b (2) of this section, their 
title is equitable only and the purchaser is without 
notice thereof, or unless the transfer is made by 
the survivor in due course as community liquidator 
or administrator, as discussed infra § 579. How¬ 


ever, where the surviving husband sells his own in¬ 
terest in the community property and, acting as 
qualified tutor with the advice of a family meeting 
and in due course, sells the interest of the minor 
heir to the same purchaser, and there are no com¬ 
munity debts, the title of the purchaser is valid and 
safe from attack.A divorced husband’s deed of 
the community property to a third person without 
the wife’s consent conveys the husband’s undivided 
half interest, but is voidable as to the wife’s inter- 
est.7® A mortgage of community property by the 
surviving spouse, given otherwise than as commu¬ 
nity administrator, is valid as to his or her inter¬ 
est,^® but it is a nullity in so far as it attempts to 
create a lien on the interest of the heirs,at least 
in the absence of their consent it does not cre¬ 
ate a preference in favor of the mortgagee over 
community creditors,'^® nor, when given to one heir, 
can it operate to give a preference to him over oth¬ 
er heirs.®® 


65. Wash.—^Duvall v. Healy Lumber 
Co., supra. 

66. La.—Moore v. Blount, App., 160 
So. 819. 

Tex.—^McDonald v. Galt, Clv.App., 
173 S.W.2d 962, error refused. 

31 C.J. p 183 note 40. 

Kigrhta and priorities of creditors 
generally see Infra $ 568. 

67. Wash.—Duvall v. Healy Lumber 
Co.. 107 P. 857, 109 P. 305, '57 
Wash. 446. 

68. Ariz.—^Pauley v. Hadlock, 188 P. 
368, 21 Ariz. 340. 

69. La—Sullivan v. Herberger, 1 
La.A,Orleans, 95. 

TO. Idalio.—^Amonson v, Amonson, 87 ! 

P.2d 228. 55 Idaho 42. 

La.—^Hand v. Harper, 129 So, 664, 
171 La. 47—Succession of Prank- 
lin, 127 So. 767, 13 La.App. 289. 
Tex.—McKenzie v. Grant, Civ.App., 
93 S.W.2d 1160, error dismissed. 

31 C.J. p 186 note 44. 

Deed by survivor and second spouse 
Where record title to community 
property of husband and first wife 
was in husband, mineral lease by 
husband and second wife was not ab¬ 
solutely void, but transferred hus¬ 
band’s rights as tenant in common to i 
develop land for oil and gas.—^Woods 
v. Rolls, Tex,Civ.App., 268 S.W. 988, 
affirmed Rolls v. Woods, ConouApp., 
291 S.W. 632. 

Deed by survivor and some of the 
belzs 

Where realty was conveyed to hus¬ 
band and wife, and surviving hus¬ 
band, joined by five of six children 
of the marriage, conveyed the land 
by deed, naming grantors merely as 
individuals, interest of sixth child 
was not conveyed by the deed.—^My¬ 


ers V. Crenshaw, Civ.App., 116 S.W. 
2d 1126. affirmed 137 S.W.2d 7, 134 
Tex. 500. 

7L Idaho.—^Amonson v. Amonson, 
37 P.2d 228, 65 Idaho 42. 

La.—^Hand v. Harper, 129 So. 664, 
171 La, 47. 

Tex.—^McKenzie v. Grant, Civ.App., 
93 S.W.2d 1160, error dismissed. 

31 C.J. p 185 note 45, 

72. La.—Succession of Gibson, 178 
So. 186, 186 La. 723—Hand v. 

Harper, 129 So. 664, 171 La, 47— 
Kinchen v. Redmond, 100 So. 607, 
158 La, 418—^Nielson v. Haas, App., 
192 So, 716—Bozeman v, Crichton 
Co,, 134 So. 293, 16 La,App. 483— 
Succession of Franklin, 127 So. 767, 
13 La,App. 289. 

Tex.—Spencer v. Pettit, Civ.App., 268 
S.W. 779, reversed on other 
I grounds, Com,App., 2 S.W.2d 422. 
31 O.J. p 185 note 46. 

Actions by heirs against grantees 
see infra § 590. 

Assignineut of note 

(1) Where the husband is the sole 
payee of a note given for communi¬ 
ty property conveyed hy the husband 
and wife, an assignment of the note 
by the husband after the wife’s 
death gives the assignee legal title 
thereto with full power to demand 
and receive payment thereof and to 
discharge it, as against the conten¬ 
tion that the interest of the wife’s 
son was such as to require his ac¬ 
quiescence to the discharge of the 
note.—^De Lara v. Furnish, Tex.Civ. 
App., 46 S.W.2d 403, error refused. I 

(2) Agreement by children that! 
notes representing purchase price of 
community property in which they 
had an undivided interest should be 
made payable to their father as hen- 
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I eficiary of interest and principal was 
held to constitute an executed gift 
by children to father of so much of 
their interest as passed In the trans¬ 
action, precluding children from 
claiming interest in property or 
notes.—^Welch v. Brown, Tex.Civ. 
App., 96 S.W.2d 672. 

73, Idaho.—^Amonson v. Amonson, 
87 P.2d 228, 55 Idaho 42. 

74ta La,—Vigo v, Morrill, 2 La,A.,Or¬ 
leans, 75. 

75. Cal.—Rubenstein v. Solk, 43 P. 
2d 324, 5 Cal.App.2d 426. 

76. U.S.—^Milburn v. Proctor Trust 
Co., C.aA.La,, 122 F.2d 569, affirm¬ 
ing, D.C., 32 F.Supp. 636, certio¬ 
rari denied 62 S.Ct 479, 314 U.S. 
698, 86 L.Ed. 559. 

31 C.J. p 185 note 61. 

Mortgage by community administra¬ 
tor see infra § 579. 

77. U.S.——Milbum v. Proctor Trust 
Co., C.C.A,L€l, 122 F.2d 669, af¬ 
firming, D.C., 32 F.Supp. 636, cex^ 
tiorari denied 62 S.Ct. 479, 314 U. 
S. 698, 86 L.Ed. 559. 

La.—Harman & Strlngfellow v. Le- 
grande, 91 So. 726, 161 La, 268. 

31 C.J. p 185 note 62. 

78. La.—^Pirst Nat. Bank of Abbe¬ 
ville V. Broussard, 11 •So.2d 602, 
affirming, App., 6 So.2d 189. 

Tex.—Haralson v. Wheeler, Civ. 
App., 70 S.W.2d 748, reversed on 
other grounds Wheeler v. Haral¬ 
son, 99 S.W.2d 886, 128 Tex. 429. 

79. La,—^Moore v. Blount, App., 160 
So. 319—Durham v. Williams, 32 
La,Ann. 162. 

8a La.—^Dickson v. Dickson, 87 La, 
Ann. 91'6. 
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Where grantor or mortgagor has or acquires \ 
entire interest. Where the surviving spouse sue- I 
ceeds to the entire community property, as where 
the deceased spouse left no children or descend¬ 
ants, discussed supra § 558, a sale^^ or mortgage®^ 
by him or her will be upheld as valid and operative 
to pass or bind the entire property. Until there is 
proof that there are heirs of the deceased spouse 
who are coowners with the surviving spouse, a sale 
by the latter will not be rescinded and declared in¬ 
valid,nor will a mortgage by him or her be 
adjudged to encumber only a one-half interest.^^ 
Where both spouses are dead, and the same persons 
are heirs of both, the terms of a conveyance by them 
may be such as to pass the community property 
rather than the interest of one of the deceased 
spouses.A mortgage of community property by 
the sole heir followed by a conveyance of the prop¬ 
erty by the surviving spouse to the heir operates 
as an encumbrance of all the property, including 
not only the interest of the heir but also that of the 
surviving spouse.®® 

Ratification by, or settlement with, heirs. An un¬ 
authorized disposition by the survivor in commu¬ 
nity may be ratified by the heirs,®*^ and a settle¬ 
ment with the heirs by the survivor, who has con¬ 
veyed the community, inures to the benefit of the 
grantee.®® The heirs cannot complain of the dis¬ 
position where they have received their share of 
the community property,®® or where the full amount 
of their share has been set apart to them from the 
separate property of the survivor.®® The heirs do 
not have the burden of proving that they have not 
received their full share of the community prop¬ 
erty;®^ the fact that they have is a matter of de¬ 
fense to be proved by the purchaser.®® 

Rights of purchaser to annulment and remunera¬ 


tion. Actual disturbance of the purchaser’s posses¬ 
sion is not essential to the right of the purchaser to 
have an annulment of an unauthorized sale of com¬ 
munity property by the survd\or.®® Where the pro¬ 
ceeds of an unauthorized sale by the husband or 
wife after the dissolution of the community are ap¬ 
plied to community debts, the purchaser is entitled 
to a refund or a tender of the purchase price,®^ 
in proportion to plaintiffs interest in the commu¬ 
nity,®® before the sale can be annulled; but the pur¬ 
chaser is not entitled to a remuneration of the pur¬ 
chase price and expenses paid by him where he is 
not a purchaser in good faith,®® or where there was 
other property which should have been first applied 
to the payment of debts before resorting to the 
property sold.®^ 

(2) Purchaser’s Notice or Lack Thereof 
In Jurisdictions in which the legal title to community 
property is deemed to vest in the spouse to whom the 
conveyance runs, a bona flde purchaser from a survivor 
in whom alone the legal title stands, without notice of 
the community character of the property, takes a good 
title as against the heirs of the deceased spouse. 

In jurisdictions in which community property can 
be conveyed only by the joint deed of the husband 
and the wife, discussed supra § 531, the doctrine 
of bona fide purchaser for value without notice is 
not available to a purchaser from the survivor in 
community.®® In other jurisdictions, where the 
doctrine obtains that the legal title to community 
property vests in the spouse to whom the convey¬ 
ance runs, see supra § 502, a bona fide purchaser or 
mortgagee who takes from a surviving spouse in 
whom alone the legal title stands, without notice of 
the community character of the property, takes a 
good title as against the heirs of the deceased 
spouse.®® The same principle applies so as to pro- 
i tect a purchaser of a vendor’s lien note taken by 


81. LiSL—^A ustin v. Mattie, 4 La.A., 
Orleans, 148. 

82. La.—^Billgrery v. Billgery, 34 La. 
Ann. 387. 

SSL Philippine.—^Marlgsa v. Maca- 
buntoc, 17 Philippine 167. 

84. Tex.—^Melton v. Beasley, 121 S. 
W. 674, 56 Tex.Civ.App. 637. 

85. Tex.—Merrill v. Bradley, 119 S. 
W. 297, 102 Tex. 481. 

31 C.J. p 186 note 60. 

88. Tex.—American Nat. Bank v. 
Clarksville First Nat. Bank, 114 S, 
W. 176, 52 Tex,Civ.App, 619. 

87. Tex,—^Barkley v. Stone, Civ. 

App., 196 S.W. 925. 

31 CJ. p 187 note 87. 

Sahseauent promise to pay note 
Voluntary promise of children to 
pay note, made after majority or 
emancipation, was held ratification 


of widow's reissuance during- their 
minority of accommodation note giv¬ 
en hy father, rendering mortgage 
valid against their interest in prop¬ 
erty inherited.—^Buckeye Cotton Oil 
Co. V. Amrhein, 121 So. 602, 168 La. 
139. 

86. Tex.—^Randolph v. Junker, 21 S. 

W. 561, 1 Tex.Civ.App. 517. 

89. Tex.—^Brown v. Blmendorf, Civ. 
App., 25 S.W. 145, affirmed 26 S.W. 
1043, 87 Tex. 56. 

31 C.J. p 187 note 89. 

Conolusivaaess of receipts 
Deceased wife's heirs are bound by 
receipts given husband for their in¬ 
terests in community estate, in ab¬ 
sence of fraud or overreaching.— 
Trammell v. Pryor, 132 So. 369, 171 
La. 824. 

sa Tex.—^Long v. Moore, 48 -S-W. 
43, 19 Tex.Ciy.App. 363. 
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9L Tex—^Magee v. Rice, 37 Tex 
483. 

92. Tex—^Magee v. Rice, supra. 

98. La.—Bennett v. Puller, 29 La. 
Ann. 663, overruling Williams v. 
Fuller, 27 La.Ann. 634. 

94. La.—^Bennett v. Fuller, 29 La. 
Ann. 663. 

31 aj. p 187 note 95. 

96. La.—Calvit v. Mulhollan, 12 
Rob. 266. 

96. La.—Sullivan v. Herberger, 1 
La.A.,Orleans. 95. 

97. La»—Trahan v. Wilson, *58 So. 
178, 130 La. 541. 

98L Wash.—^Mabie v. Whittaker, 39 
P. 172, 10 Wash. 656. 

31 C.J. p 185 note 63. 

99. U.S.—^Turner v. California Co., 
C.C.A.Tex., 54 F.2d 662, Texas law. 

Tex—Ashcroft v. Fleming, Civ.App., 
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the survivor on the sale o£ the property by him or 
her,'^* and a purchaser without notice from a pur¬ 
chaser with notice likewise acquires good title free 
of the claims of the heirs.2 On the other hand, a 
purchaser of community property from the survivor 
in community, with notice of the character of the 
property, acquires no title as against the claims of 
the heirs of the deceased spouse, where the sale or 
conveyance is not made in the course of the liquida¬ 
tion of the community and a mortgage given by 
the survivor is void as to the heirs where the mort¬ 
gagee has notice of the community character of the 
property.'* However, the heirs^ or the grantees of 
their equitable title® have the burden of proving 
that the purchaser or encumbrancer had notice; 
and where the property has been conveyed by the 


purchaser, the heirs have the burden of proving 
that the vendee of the purchaser had notice.*^ 

What constitutes notice is determined by the usu¬ 
al rules.® The purchaser is not chargeable with 
notice of the marriage,® but where he has knowl¬ 
edge that his grantor is a survivor in community, 
he is charged with notice of the existence of heirs, 
although it is held that a person may be a purchas¬ 
er in good faith where, although he has knowledge 
of the marriage and the existence of children, he is 
without knowledge that the property was acquired 
during the marriage, as well as of the law relating 
to the status of the property and its disposition on 
the death of a spouse.^^ Mere knowledge that the 
survivor was formerly married does not put third 
persons on inquiry as to whether the survivor ac- 


168 S.W.2d 304, error granted— 
Gough V. Home Owners* Loan Cor¬ 
poration, Civ.App., 135 S.W.2d 771, 
error dismissed. Judgment correct 
—Bordages v. Stanolind Oil & Gas 
Co, Civ.App., 129 S.W.2d 786, er¬ 
ror dismissed Judgment correct— 
Brown v. Stumpff, Civ.App., 123 S. 
W.2d 806—Love v. R, S. Allday 
^Supply Co., Civ.App., 106 S.W.2d 
830. error dismissed. 

31 C.J. p 185 note 65. 

ooxL8titi].te aa JamooeaLt par- 
chases there must he a purchase 
without notice, actual or construc¬ 
tive, of the outstanding claim urged 
against the thing purchased, and 
there must have been the payment 
of a valuable consideration.**—^Llp- 
sitz V. Rice, Tex.Civ.App., 233 S.W, 
594. 697, 

Pnrohasex’B tniooessoss in. interest 

(1) All parties deriving titles 
through innocent purchaser from 
surviving husband were entitled to 
like protection against minor chil¬ 
dren's claims.—^Herrington v. Ayres, 
Tex.Civ.App., 16 S.W.2d 886. 

(2) Where consideration for deed 
to husband and wife was assumption 
of debt on property by which wife, 
as married woman, was not bound, 
wife, claiming as heir of husband 
who had been bound by considera¬ 
tion for deed, was entitled to assert 
claim as innocent purchaser for val¬ 
ue, by reason of inheritance from 
husband.—^Moore v. Humble Oil & 
Refining Co., Tex,Civ.App., 85 S.W. 
2d 948, error dismissed. 

UlLder fmnaer California statute 
Community property would pre¬ 
sumably vest in husband on wife's 
death under statute which was in 
effect when such property was ac¬ 
quired, notwithstanding amendment 
of such statute prior to wife's death 
which gave wife right to dispose of 
her interest at time of death, and 
hence purchaser from husband's 
executor who had no actual notice 


of resulting trust which had arisen 
in wife's favor took good title.— 
Reeve v. Phillips, 70 P.2d 607, 9 CaL 
2d 239. 

1m Tex.—^Davidson v. Green, 65 S.W. 
1110, 27 Tex.Civ.App. 394. 

2. Tex.—^Duckworth v. Collie, Civ. 
App., 235 S.W. 924—Davis v. Har¬ 
mon, 29 S.W. 492, 9 Tex.Civ.App. 
356. 

XTotice of duress 

Fact that surviving husband con¬ 
veyed community property under du¬ 
ress cannot affect title of subsequent 
grantee without notice,—Clemmons 
V. McDowell, Tex.Com.App., 12 S.W. 
2d 955, affirming, Civ.App., 5 S.W.2d 
224. 

a. TT.S.—Turner v. California Co,, C. 

O.A.Tex„ 54 F,2d 562. 

Tex.—Gough v. Home Owners* Loan 
Corporation, Civ.App., 135 S.W. 3d 
*771, error dismissed. Judgment cor¬ 
rect—White V. Baker, Civ.App., 
118 S.W.2d 319—^Johnson v. Bum- 
pass, Civ.App., 276 S.W. 1108, re¬ 
versed on other grounds, Com.* 
App., Bumpass v. Johnson, 285 S. 
W. 272, rehearing denied 287 S.W. 
243—^Lipsitz V. Rice, Civ.App., 283 
S.W, 694. 

31 C.J. p 186 note 68. 

4, Tex.—^American Freehold Land 
Mortg. Co., Ltd. v. Dulock, Civ. 
App., 67 S.W. 172—^Taylor v. Tay¬ 
lor, Civ.App., 26 S.W. 889. 

5. Tex.—^Marshbum v. Stewart, 254 
S.W. 942, 113 Tex. 607. aflftrmlng 
Stewart v. Marshbum, ^Civ.App.. 
240 S.W. 331 and rehearing. Com. 
App., 256 S.W. 575, set aside on 
other grounds 360 S.W. 666, 113 
Tex. 607—^Brown v. Stumpff, Civ. 
App., 123 S.W.2d 806—Dorsey v. 
Temple, Civ.App., 103 S.W.2d 987, 
error dismissed—Herrington y. 
Ayres, Civ.App., 16 S.W.2d 886. 

31 C.J. p 186 note 70. 

' Tex.^—^Elliott v. Wallace, Com. 
App., 59 S.W.2d 109—Claybom v. 
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aambill, Clr.App.. 87 S.W.2d 608, 
error refused—^Loomis v. Cobb, 
Civ.App., 159 S.W. 305. 

7. Tex.—Duckworth v. Collie, Civ. 
App.. 236 S.W. 924. 

8L Tex.—^Marshbum v. Stewart, 254 
S.W. 942, 113 Tex. 507, affirming 
Stewart v. Marshbum, Civ.App., 
240 S.W. 331, and rehearing. Com. 
App., 256 S.W. 575, set aside on 
other grounds 260 S.W. 665, 113 
Tex 507—Gough v. Home Owners' 
Loan Corporation, Civ.App., 136 S. 
W.2d 771, error dismissed. Judg¬ 
ment correct—Brown v. Stumpff, 
Civ.App., 123 S.W.2d 806. 

31 C.J. p 186 note 73. 

Community survivorship proceed¬ 
ings are not constructive notice to 
purchaser of legal title for value.— 
Baker v, Culpepper, TexCiv.App., 56 
S.W.3d 231, error refused. 

Deed carrying names of children of 
grantor’s deceased wife was held in¬ 
sufficient to constitute notice to 
grantee of equitable interest of gran¬ 
tor's children by reason of owner¬ 
ship of land by grantor and his wife 
as community property.—Clayborn v. 
Gambill, Tex.Civ.App., 87 S.W.2d 508, 
error refused. 

Record In. another county 

Recording of instruments relied on 
as* vesting title in community in 
county other than that in which 
property was situated was held not 
constructive notice of community ti¬ 
tle in county in which land was situ¬ 
ated.—^Huff V. State, TexCiv.App., 93 
S.W.2d 231. 

9. Tex—^Edwards v. Brown, 4 S.W. 
380, 68 Tex 329, rehearing denied 
5 S.W, 87, 68 Tex 329. 

31 C.J. p 186 note 74. 

la Tex—Burleson v. Alvis, 66 S.W. 
235, 28 TexCiv.App. 51. 

11. L€u—T rahan v. Wilson, 58 So. 
178, 130 La. 541. 
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quired the property during the marriage.l^ A per¬ 
son purchasing from heirs is affected with notice 
of the existence and rights of all the heirs.^3 The 
possession of one or more coheirs is constructive 
notice of the equities of all the coheirs.^^ The 
purchaser is charged with notice of everj^thing in 
the chain of title.^® 

Separate or subsequently acquired property. 
Where certain property is in fact the separate prop¬ 
erty of a deceased spouse, but from the records is 
apparently and presumably community property so 
that a one half or the entire interest therein vests 
in the survivor accordingly as deceased did or did 
not leave issue, a bona fide purchaser of the sur¬ 
vivor’s apparent interest without notice of the sep¬ 
arate character of the property will be protected 
against the claims of the heirs of the deceased 
spouse.1® On the other hand, where the survivor 
holds the legal title of deceased’s separate property 
in trust for the latter’s heirs, a purchaser with no¬ 
tice likewise takes title in trust.^^ The heirs have 
the burden of proving notice.^^ The purchaser is 
not chargeable with knowledge of laws peculiar to 
a foreign marital domicile of the parties.^® Where 
title to certain property is acquired in the name of 
the survivor after the dissolution of the community, 
but the property is in fact commtinity property, as 
where it was acquired with community funds, as 
discussed supra § 559, or where it was acquired 
during the existence of the community and title was 
perfected after the dissolution, as discussed supra § 

12. U.S.—Turner v. California Co., 

C.C.A.Tex., 54 F.2d 552. 

Recitals IxL deed that grantor was 
a “Mrs." and that she was the widow 
of her "late” husband were not suf¬ 
ficient to give notice to grantee or to 
those taking under grantee that 
grantor was wife of her deceased 
husband at time she acquired the 
land, or that there was an outstand¬ 
ing equitable community Interest in 
the heirs of the deceased husband, 
and hence the grantee was not pre¬ 
vented from being an "innocent pur¬ 
chaser for value."—^Bordages v. 

Stanolind Oil & Gas Co., Tex.Clv. 

App., 129 S.W.2d 786, error dis¬ 
missed, judgment correct ' 

13; Tex.—^Woodbum v. Texas Town 
Lot & Improvement Co., Civ.App., 

153 S.W. 365. 

14. Tex.—Davidson v. Green, 65 S. 

W. 1110, 27 Tex.ClY.App. 894. 

15. Tex.—Hill v. Moore, 19 S.W. 162, 

85 Tex. 335. 

31 C.J. p 186 note 79. 

13- Tex,—^Mayor v. Breeding, Civ. 

App., 24 S.W.2d 542, error refused 
—Mar^hburn v. Stew;art, 260 S.W. 

565,, 113^ Tex. 507> 8ettin|gr aaide^ 
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487, a person purchasing from the survivor for val¬ 
ue and without notice of facts showing the property 
to be community property obtains a good title ,20 
and the burden of proving notice is on the heirs .21 
Where the surviving spouse purchases property 
with moneys acquired by him on a partial parti¬ 
tion, the title of the person to whom he conveys it 
is good as against the heirs .22 

§ 564. Personal Rights and Opacity; Con¬ 
tracts and Purchases 

After dissolution by divorce the wife may sue in her 
own right; and after a dissolution by judicial separation 
of property without divorce she may acquire property 
in her own name, and may be sued personally. 

After dissolution of the community by a divorce 
or a judicial separation from bed and board, the 
wife or former wife may sue in, and as of, her 
own right.23 After the community has been dis¬ 
solved by a judicial separation of property without 
divorce, the wife may acquire property in her own 
name and for her own separate account,and may 
be sued personally-;25 but the separation of proper¬ 
ty does not destroy the incidents of the marital re¬ 
lation as distinguished from the incidents of the 
commimity relation,26 and hence, although separat¬ 
ed in property, the wife may remain without ca¬ 
pacity to bind herself for ffie husband’s debts,27 
unless such debts were contracted by the husband 
for her separate benefit.^® However, it has been 
held that married woman’s contract as surety for 
her husband’s debt, although not binding during 

error refused—Oaks v. West, Chr. 
App.. 64 S.W. 1033. 

19. Tex.—Mayor v. Breeding, cftv. 
App., 24 S.W.2d 542, error refused. 

20. Tex.—Baker v. Culpepper, Civ. 
App, 56 S.W.2d 231, error refused. 

31 C.J. p 187 note 85. 

21. Tex.—^Baker v. Culpepper, su¬ 
pra. 

22. Wash.—Thatcher v. Capeca, 134 
. P. 923, 75 Wash- 249. 

23. La.—Spring v. Barr,. 120 So. 256, 

9 La.App. 732. 

31 O.J. p 187 note 1. 

24. La.—^Dejan*s Succession, 4 So. 

' 89, 40 La.Ann. 437. 

31 C.J. p 187 note 2, 

25. La.—^Dubose r. Hall, 7 La.AiixL 
568. 

31 C.L P 197 note 3. 

28 . IiSL-^Bowman y. Kaufman, 30 
La,Ann. 1021. 

2f/, Lk.-^Bowman v. Kaufman, su- 
pral 

31 C.J. p 187 note 5. 

2|B; La.—Bowxxian y. Kaufman, su¬ 
pra. 

, 31 C.J..P 187 note 6. 


Com.App,, 256 S.W. 575, and re¬ 
versing 254 S.W. 942, 113 Tex, 507, 
affirming Stewart v. Marshbum, 
Civ.App., 240 S,W. 331. 

31 C.J. p 186 note 80. 

Puroliase of separate property of 
survivor 

Where land was conveyed to a 
married woman and was in fact her 
separate property, the deed vested 
in her the legal title to the proper¬ 
ty, although the apparent title was 
In the community estate, and where 
the purchaser from her devisee as¬ 
certained the true title and paid full 
consideration therefor, his title' was 
superior to that of purchaser of a 
claim un^ler children, inheritors of 
the community estate, as being the 
purchaser of an apparent title with¬ 
out notice.—^Peavy v. Smith, Tex. Civ. 
App., 250 S.W. 197. 

17. Tex.—Oaks v. "W^st, Civ.App., 64, 
. S.W. 1038. 

la Tex.—Marshbum v. Stewart,, 
254 S.W. 942, 556, S.W, 575, 280 S. 
W. 665, 113 Tex. 607, ajSlrmlng,, 
Civ.App., 240 S.W. 331—Mayor v. 
Breedir^g, Clv.App^ 24, SW^^d 642, 
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coverture, maj’ be ratified by her after his death.^^ 
A wife suffering personal injuries through the tort 
of a third person while her husband is alive has 
a cause of action after his death for injuries done 
to her owTi estate but where a cause of action 
for personal injuries to the wife during the exist¬ 
ence of the community is held to be community 
property a divorced wife may not, without joining 
her husband, bring an action for personal injuries 
suffered by her before the divorce decree which 
did not settle the property rights of the spouses.^i 

Liability for debts incurred after the dissolution 
of the community is considered infra § 567. 

§ 565. Debts 

The liability of community property for the debts 
of the community on its dissolution is considered 
generally infra § 566; the extent to which the com¬ 
munity property is liable for the separate debts of 
the decedent, survivor, or heirs is considered infra 
§567. 


Examine Pocket Parts for later cases. 

I 555 . - Community Debts 

a. Property liable 

b. Personal liability 

a. Property Liable 

(1) Community property and interests 

therein 

(2) Separate property 

(1) Community Property and Interests 
Therein 

The community property remains liable for com¬ 
munity debts after dissolution of the community. 

The whole of the community property remains 
liable for community debts after the dissolution of 
the community^^ |)y death^^ or divorce.^^ Where 

the community is dissolved by the death of one 
spouse, the title or interest of the surviving spouse^^ 


as. IjO.—^B rownson v. Weeks, 17 So. 

4S9, 47 LsuAnn. 1042. 

30. Tex.—^Le Sage v. Smith, Civ. 
App., 145 S.W.2d *308, error dis¬ 
missed, judgment correct. 

31- Wash—Clark v. Beggs, 244 P. 
121, 138 Wash. 62. 

Right to sue during existence of 
community see supra S 541. 

32. La.—-First Nat. Bank of Abbe¬ 
ville V. Broussard, 11 So.2d 602, 
202 La^ 315, affirming, App., 5 So. 
2d 189—^Harman & Strmgfellow v. 
Legrande, 91 So. 726, 151 La. 253. 
N.M.—In re Winston’s Will, 59 P.2d 
904, 40 N.M. 348. 

Tex.—Walston v. Gibson, Civ.App., 
141 S.W.2d 997. 

Wash.—^McGregor v. Hollingsworth, 
69 P.2d 813, 190 Wash. ■576. 

31 C.J. p 188 note 7. 

Liabillty of community property fori 
community debts before dissolu¬ 
tion see supra $ 527. 

33; U.S.—Commodores Point Termi¬ 
nal Co. V. Hudnall, D.O.Fla., 283 F. 
150. 

Idaho.—Shaw v. McDougall, 58 P.2d 
463, 56 Idaho 697. 

La.—^Bank of Montgomery v. Cal¬ 
houn, App., 146 So. 51. 

Tex.—Grebe v. First State Bank of 
Bishop, 150 S.W.2d 64, 136 Tex. 
226, reversing, Civ.App., 106 S.W. 
2d 882—Murray v. Powell, Civ. 
App., 153 S.W.2d 347—^Dempsey 
V. Gibson, Civ,App., 106 S.W.2d 
423, error granted—^Welch v. 
Brown, Civ.App., 96 S.W.2d 672. 

31 O.J. p 188 note 8. 

Whole of oommnyilty property 
' Where the surviving husband of 
the marital community had the man¬ 
agement and control of the communi¬ 


ty estate and business during wife’s 
lifetime, the whole of the communi¬ 
ty property was liable for the com¬ 
munity debts.—^Pierson v. Pierson, 
115 P.2d 742, 63 Idaho 1. 

Damages recovered for tort 

(1) Damages recovered for inju¬ 
ries sustained by wife before hus¬ 
band died were applicable to pay¬ 
ment of commumty debts against 
husba.nd’s estate.—Southwestern En¬ 
graving Co. of Dallas v. Hansen, Tex. 
Civ.App, 72 S.W.2d 344. 

(2) Such damages as community 
property generally see supra S 473. 
gorlsdlctioxL of court 

District court had jurisdiction of 
a suit against heirs of a decedent to 
subject land of widow to debt of de¬ 
cedent as community property, where 
it was alleged that parties to suit 
were sole creditors and that adminis¬ 
tration was unnecessary under the 
statutes.—^Daggett v. W. B. Worsh¬ 
am & Co., Tex.Civ.App., 264 S.W. 180. 
Homestead rights in community 
property after death of one spouse 
see Homesteads §§ 339-291. 

34i La.—Tomme v. Tomme, 139 'So. 
901, 174 La. 123. 

Wash.—^McGregor v, Hollingsworth, 
69 P.2d 813, 190 Wash. 676. 

31 CJ. p 188 note 9. 

Property awarded wife 
Property awarded to divorced wife 
as community property was held 
subject, in creditor’s suit, to pay¬ 
ment of final judgment on commu¬ 
nity debt after return of execution 
nulla bona In absence of effective 
legal remedy, notwithstanding col¬ 
lateral for debt had not been ex¬ 
posed to sale, since wife could be 
subrogated; to rfghts of judgment 

9& 


creditor in collateral after satisfy¬ 
ing judgment.—Bank of America 
Nat. Trust & Savings Ass’n v. Mantz, 
49 P.2d 279, 4 Cal.2d 322. 

Bstoppal to deny nature of property 
Divorced wife who procured judg¬ 
ment agrainst former husband adju¬ 
dicating certain property to be com¬ 
munity property was estopped to de¬ 
ny in creditor’s suit to subject such 
property, which had been awarded to 
wife, to payment of judgment on 
community debt that property was 
not community property.—Bank of 
America Nat. Trust & Savings Ass’n 
V. Mantz, supra. 

35- Ariz.—Greer v. Goesling, 97 P.2d 
218, 54 Ariz. 488—Nowland v. Vln- 
yard, 29 P.2d 139, 43 Ariz. 27. 
Idaho.—Shaw v. McDougall, 58 P.2d 
463, 56 Idaho 697. 

Tex,—^Flrst Nat. Bank of El Campo 
V. Gann, Civ.App., 160 S.W.2d 290, 
error refused—Engbrock v. Haidu- 
sek, Civ.App., 96 S.W.2d 520,-error 
refused—Clemmons v. McDowell, 
Civ.App., 5 S.W.2d 224, affirmed, 
Com.App., 12 S.W.2d 955—^Lipsitz 
V. First Nat Bank, Civ.App, ^88 
'S.W. 609, affirmed, Com.App., 293 
S.W. '563, modified on other 
grounds, 296 S.W. 490—^Moore v. 
Wooten, Civ.App., 266 S.W. 210, re¬ 
versed on other grounds, Com.App., 
280 S.W. 742, rehearing denied 283 
S.W. 163. 

Wash.—In re Hart’s Estate, 273 P. 

735, 150 Wash. 482. 

31 C.J. p 188 note 10. 

Proportton, of obligation 

(1) The interest of the surviving 
widow is chargeable with one half 
the community debts.—In re Brown’s 
I Estate, 129 P.2d 713, 64 CaLApp.2d 
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and that of the heirs^® arc burdened with, and sub¬ 
ject to, community debts, as is the portion of the 
community property which passes into the estate of 

decedent.37 

As discussed supra § 558 a, the interests of both 
the survivor and the heirs in the property are re¬ 
siduary, this being so in the sense that they are 
subordinate to community debts and attach only to 
the residue after the payment of such debts.®® 
Thus it is said that it is only the surplus over and 
above the debts which is subject to partition or di¬ 
vision among the survivor and the heirs.®® 

As sometimes stated, the rule is that the surviv¬ 
ing spouse cannot claim his or her share of the con¬ 
jugal property until after the community debts are 
paid,^® for, while the proportionate share of the 
survivor is fixed by law, as discussed supra § 558, 
the amount cannot be determined until after the 
debts are paid likewise the heirs can claim noth¬ 
ing until the debts of the community are paid.^® 

Particular debts and liabilities. Although, ex¬ 
cept for administration expenses discussed infra § 
587, only the community debts are payable out of 
community funds,^® the debts and liabilities which 


may be enforced against the community estate after 
the dissolution of the community embrace all com¬ 
munity debts^^ and liabilities, including claims or 
liens for the unpaid purchase price of community 
property,^® a contract to sell real property of the 
community,^® a judgment against the husband alone 
for a community indebtedness, ^ bond executed by 
the husband as surety ,48 and a debt which was con¬ 
tracted during the existence of the community, al¬ 
though not due and payable until after its dissolu- 
tion.4® 

Extinction of community interest. Where the 
community interest is extinguished by a spouse, it 
is held that the effect on the liability of the prop¬ 
erty in question to the claims of community credi¬ 
tors depends on whether such interest is extin¬ 
guished by the husband or the wife.®® Thus it has 
been held that the liability of the property to com¬ 
munity debts is not affected where charges thereon 
are extinguished by the husband,®^ since, as dis¬ 
cussed infra subdivision b (1) of this section, the 
husband is personally liable for all the community 
debts. However, under the doctrine that the wife 
is not liable for community debts, also discussed in 


375, rehearing: denied' 130 P.2d 188, 
54 •Cal.App.2d 576. 

(2) Under Washington law, only 
by provision of a deceased husband’s 
will may a community debt be 
charged solely against his share of 
the community.—^Lang’s Estate v. 
Commissioner of Internal Revenue, 
C.C.A., 97 P.2d 867. 

(3) Nature of testamentary direc¬ 
tion see the C.J.S, title Wills S 1312, 
also 69 C.J. p 1219 notes 69, 70. 

36. Ariz.—Greer v. Goesllng, 97 P. 
2d 218, 54 Ariz.' 488. 

Lia.—Childs V. Pruitt, 200 So. 282, 
196 La. 866—^MoCoy v. Hunter, 120 
So. 767, 167 La. 1032. 

Tex.—Clemmons v. McDowell, Com. 
App., 12 S.W.2d 955, affirming. Civ. 
App., 5 S.W.2d 224--Pirst Nat. 
Bank of El Campo v. Gann, Civ. 
App., 160 S.W.2d 290, error refused 
—Moore v. Wooten, Civ.App., 266 
S.W. 210, reversed on other 
grounds, Com.App., 280 S.W. 742, 
rehearing denied 283 S.W. 153. 
Wash.—^In re Hart’s Estate, 273 P. 

736, 150 Wash. 482. 

31 C.J. p 188 note 11. 

37. La.—^Blizardi v. Kelly, 39 So. 
851, 115 La. 712, denying certiorari 
2 La.A.,Orleans, 279. 

Tex.—^Dakan v. Dakan, 83 •S.W. 2d 
620, 125 Tex. 305, affirming, Civ. 
App., 62 S.W.2d 1070. 

Devolution of community property 
on death of spouse see supra § 
668 . 

38/ La.—^Harman & Strlngfellow v. 


Legrande, 91 So. 726, 151 La. 253 
—First Nat Bank of Abbeville v. 
Broussard, App., 5 So.2d 189, af¬ 
firmed 11 So 2d 602, 202 La. 315. 
Tex.—Caddell v. Lufkm Land & 
Lumber Co., Com.App., 255 S.W. 
397, affirming. Civ.App., 234 S.W. 
138—Welch V. Brown, Civ.App., 96 
S,W.2d 672. 

31 CJ. p 188 notes 13, 14. 

SeiTB inherit nothing until all the 
debts of the community are paid.— 
Harman & Strlngfellow v. Legrande, 
91 So. 726. 151 Leu 253. 

Where the community is insolvent, 
the heirs have no residuary interest 
whatever.—^Luria v. Cote Blanche 
Co., 38 So. 279, 114 La. 385—Cason’s 
Succ., 32 La.Ann. 790. 

After a divorce, the interest of the 
former wife in the community is re¬ 
siduary, being a share of what re¬ 
mains after the payment of the 
debts of the community.—^Kelly v. 
Kelly, 60 So. 671, 131 La. 1024. 
Noninscription 

Surviving spouse and heirs are bar¬ 
red from taking advantage of defense 
of noninscription of mortgagees and 
notes representing community obliga¬ 
tion.—W. P. Clopton & Co. V, Alfred, 
136 So. 621, 17 La.App. 93. 

Statutory modes of dlschargiug 
debts where property held by usu¬ 
fructuary.—^Long V. Dickerson, 53 So. 
598, 127 La. 341. 

39. Tex.—Jones v. Jones, 16 Tex. 
143. 

31 C.J. p 188 note 16. 
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4ra La.—Tomme v. Tomme, 139 So. 

901, 174 La. 123. 

31 O.J. p 188 note 16. 

41. Philippine.—^Falcon v. Manzano, 
16 Philippine 441. 

42. La.—Pecastaing v. Globe Indem¬ 
nity Co., 145 So. 259, 176 La. 31— 
Tomme v. Tomme, 139 So. 901, 174 
La. 123. 

31 C.J. p 188 note 19. 

43. Ariz.—^Nowland v. Vinyard, 29 P. 
2d 139, 43 Ariz. 27. 

44 . Wash —^Ritzvllle First Nat. Bank 
V. Cunningham, 130 P. 1148, 72 
Wash. 532. 

Heir or survivor as creditor see mfra 
§ 568. 

46 . Tex.—Barber v. Robertson, Civ. 
App., 161 S.W.2d 341—Humble Oil 
& Refining Co. v. Lloyd, Civ.App., 
108 S.W.2d 213, error refused. 

31 C.J. p 188 note 26, 

46. La.—^Provenzano v. Glaesser, 47 
So. 688, 122 La. 378. 

47 . Wash.—Ritzville First Nat. Bank 

V. Cunningham, 130 P. 1148, 72 
Wash. 532. 

31 C.J. p 188 note 27. 

48. Tex.—^Hinzie v,. Robinson, 60 S. 

W. 635, 21 Tex.Civ.App. 9. 

49. Tex.—Jones v. Jones, 16 Tex. 
143. 

5(X Tex.—^Leatherwood v. Arnold, 1 
S.W. 173, 66 Tex. 414. 

51. Te:i.—^Leatherwood v. Arnold, 
supra. 
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such subdivision, where she uses her own credit or 
means in the pa>’Tnent of community debts the com¬ 
munity property will thereby be released, pro tanto, 
from liability for community debts.®^ 

(2) Separate Property 

The separate property of the husband, but not that of 
the -wife, Is liable for community debts on dissolution of 
the community. 

As a general rule, the separate property of the 
husband,but not that of the wife,^ is liable for 
community debts after the dissolution of the com¬ 
munity. Some courts hold that the liability of a 
deceased husband’s separate estate for community 
debts is secondary, so that it can be resorted to 
when, and only when, the community estate proves 
to be insufficientSS On the other hand, other courts 
hold that there is no such relation of principal and 
surety between the community estate and the sepa¬ 
rate estate of the husband that the liability of the 
latter is affected by a loss of remedy against the 


community estate, as by failure to present the claim 
against the community estate within the statutory 
period.5® 

b. Personal Liability 

(1) Of spouse 

(2) Of heirs 

(1) Of Spouse 

As a general rule, on dissolution of the community, 
the husband Is personally liable for Its debts. The wife, 
however, is not so liable except as statute may permit. 

Husband. After dissolution of the community 
the husband usually is personally liable for all the 
community debts,®'^ even though he has qualified as 
administrator of his wife’s estate.®* 

Wife, In some jurisdictions, on acceptance of 
the community under the doctrine of renunciation of 
the community, as discussed supra § 560, the wife 
is personally liable for one half of the community 
debts,®* provided, in the case of a dissolution caused 


52. Tex.—Eex Supply* Co. v. Shep¬ 
herd. Civ.App.. 203 S.W. 342. 

31 G.J. p 189 note 34. 

imsatialLad creditors can reach 
nothing', if debtor's widow received no 
more than amount of equal or su¬ 
perior community debts paid by her, i 
less exemptions and allowances.— 
Rex Supply Co. v. Shepherd, Tex.Civ. 
App.. 293 S,W. 342. 

Property vests unqualilLedly 
On payment of community debts 
by surviving wife the property vests 
in her unqualifiedly.—MdDonnell v. 
Miller, Tex.Civ.App,, 133 S.W.2d 142. 

53. CaL—^In re Haselbud's Estate, 79 
P.2d 443, 26 Cal.App.2d 376. 

La.—^Poindexter v. Louisiana & A. 
Ry. Co.. 128 So. 297, 170 La. 521, 
setting aside 124 So. 535. 14 La.App. 
339—Beal y. Ward, 127 So. 423. 13 
Iia.App. 191. 

Tex.—^Engbrock v. Haidusek. Civ. 

App.. 95 S.W.2d 520. error refused. 
31 C.J. p 189 note 35. 

Attachment 

Rigbt to subject divorced husband's 
automobile to attachment for com¬ 
munity debt could only be asserted in 
suit in which he was 8. party.—Sereno 
V. Triggo, Tex.Com.App., 1 S.W.2d 
sot, affirming Stevens v. Triggo, Civ. 
App., 296 B.W. 979. 

54. Wash.—McLean t. Burglnger, 
171 P. 518, 100 Wash. 670. 

31 C.J. *p^f»9'iTOte 36. 

Proceeds of imkoranoe policy 
A vfidow is not/liable- for payment 
of community debts from the pro¬ 
ceeds an- ipasttranqe,,policy on her 
husband's lif^,^ naminfi^eirias benefi- 
ci^,,such proceeds^ ijejmg wid¬ 
ow's sepamte property.—Jobnapn' y. 
Cole, Tex.Civ.App., 268 S,W. 3^' 


The paraphernal property of the 
surviving widow is not liable for 
the debts of a conjugal partnership 
under the civil law.—^Pulgencio v. 
Gatchalian, 21 Philippine 252. 

After divorce 

Wash.—^McLean v. Burginger, 171 P. 

618, 100 Wash. 670. 

Proof as to character of property 
In action against widow and others, 
as heirs, to subject land to debt of 
decedent, the evidence being insufifl- 
clent to show that land in controver¬ 
sy was community property, court 
erred In refusing to give special in¬ 
struction in favor of widow.—^Dag¬ 
gett V. W. B. Worsham & Co., Tex.Civ. 
App., 264 S,W. 180. 

65. Tex.—Clark v. New Boston First 
Nat. Bank. Com.App., 210 S.W. 677, 
reversing. Civ.App., 172 S.W. 747. 

56. Wash.—Rea v. Eslick, 161 P. 256, 
87 Wash. 125. 

Presentation of claim to administra¬ 
tor of decedent's estate see infra § 
583. 

57. Idaho.—^Pierson v. Pierson. 116 
P.2d 742, 63 Idaho 1. 

La.—^Bank of Montgomery v. Calhoun. 
App., 146 So. 61—Beal v. Ward, 
127 So, 423, 13 LaApp. 191. 

I Tex,—Sargeant v. Sargeant. 15 S.W.2d 
589, 118 Tex* 343. answering certi¬ 
fied questions, Clv.App., 19 S.W.2d 
382—Clemmons v. McDowell, Civ. 
App., 6 S.W.2,d 224, affirmed. Com. 

I App., 12 S.W.2d 955. 

31 C.J. p 189 note 40. ' 

Liability of husband's separate prop¬ 
erty see supra subdivision a (2) pf 
this section. 

AdmlnistiMloiL nmiecassary 
Creditor for medical services ren- 
I dered wife was‘ held not required to 

I'OO 


provoke administration of wife's suc¬ 
cession before making demand on 
husband for payment of community 
obligation.—^Beal v. Ward, 127 So. 423, 
13 La.App. 191. 

Sffeot of exteiudoiL of debt 
Extension of community debt by 
surviving husband effects no change 
in liability for pasnnent of debt, since 
husband is already liable, and effect 
of extension is merely to arrest until 
new date of maturity the running of 
statute of limitation.—Tilley v. Kan- 
gerga, Tex.Civ.App., 83 S.W.2d 787. 
error refused. 

53- Tex.—^Levy v. Moody, Civ.App., 
87 S.W. 205. 

Liability of surviving spouse as ad¬ 
ministrator of community estate 
see infra § 578. 

59. La.—^Bauer v. Albers, 175 So. 

39, 187 La. 496. 

31 C.J. p 189 note 43. 

Express or tacit aooeptanoe 
La.—Bauer v, Albers, 175 So. 39, 
187 La. 496—^Boone v. Boone. 92 So. 
861, 152 La. 208—Schreiber v. 

Beer’s Widow and Heirs, 91 So. 149, 
160 La. 676—Armato v. Ross, App., 
177 So. 491—Jarrell v. Stephens, 
App., 168 So. 738—Alpha v. Aucoin, 
App., 167 So. 836—Beal v. Ward, 127 
So. 423, 13 La.App. 191. 
Presentation' of claim, in succession 
Creditor of deceased, husband was 
held not precluded by presenting 
qlaim in succession proceeding from 
maintaining action on debt against 
widow 'find her second husband who 
had, taken possession of succession 
property without opening succession. 
— ^Armato V. Ross, , Iia^APP-* 170 So. 

4oo: 
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by the husband’s death, there is community property 
in existence at the time of his death but in no 
event can she be held directly liable to community 
creditors for more than one half of the community 
debts,even where she has taken possession of 
more than her share of the community property, 
and her liability is limited to one half the claim of 
each community creditor.®3 

In other jurisdictions the wife is not personally 
liable for community debts after dissolution of the 
community,®^ whether the dissolution was by the 
death of the husband®^ or by divorce,®® unless, in 
some jurisdictions, the debts were for necessaries 
or family expenses,®*^ or unless, in some jurisdic¬ 
tions, the debt is based on a contract into which 

60. Widow is lialile for the 

debts of the community . . . un¬ 

less she has made herself liable by 
some specific acts of hers as defined 
by law."—Cook-Douglas Co. v. Prud- 
homme, 127 So. 104, 106, 13 Lia.App. 

37. 

61. La.—^Davie v. Carvllle, 34 So. 807, 

110 La. 862. 

31 C.J. p 189 note 44. 

Voltmtary assumptioaL of debt 

Since the widow is at liberty to 
pay her husband’s debts or those of 
the community, she has right to 
request another to pay such debt 
and bind herself for repayment.— 

Gaddis Co. v. Litton, 121 So. 334, 10 
La.App. 452. 

Seemity against greater liability 
Where former wife negotiated for¬ 
mer husband’s note given to her as 
security for payment of one half of 
mortgage on her property, which was 1 
formerly community property, former 
husband’s obligation as to mortgage 
was discharged, and former wife be¬ 
came solely obligated for its pay¬ 
ment.—Lemelle v. Allen, La.App., 146 
So. 500. 

62. La.—Davie v. Carville, 34 So. 807, 

110 La. 862. 

31 C.J. p 189 note 45. 

63. La.—Alpha v. Aucoin, App., 167 
So. 835. 

31 C.J. p 189 note 46. 

64. Idaho.—McCarthy v. Paris, 267 
P. 232, 46 Idaho 165. 

Tex.—^McDonnell v. Miller, Civ.App., 

133 S.W.2d 142. 

31 C.J. p 189* note 47. 

65. Tex.—^McDonnell v. Miller, Civ. 

App., 133 S.W.2d 142—Tilley v. 

Kangerga, Civ.App., 83 S.W.2d 787, 
error refused—Security Nat. Bank 
of .Wichita Palls v. Allen, Civ. App., 

261 S.W. 1057. 

31 C.J. p 190 note 48. 

Debt assumed by husband before 
death' 

Tex.—Dempsey v. Gibson, Civ.App., 

105 S.W.2d 423, error granted. 


she is empowered to enter,®® or unless, subsequent 
to the death of the husband, she has converted to 
her own use property of the community estate which 
was subject to the payment of community debts,®’^ 
to the extent of the community property received 
by her."^® 

(2) Of Heirs 

Ordinarily the heirs of a decedent are not personally 
liable for the debts of a dissolved community. Ac- 
ceptance of the property in some Jurisdictions renders an 
heir liable for such debts to a limited extent. 

Ordinarily the heirs are not personally liable for 
community debts.*^^ However, in a few jurisdic¬ 
tions where the doctrine of renunciation or accept¬ 
ance of the community prevails, as discussed supra 

ment of the note, irrespective of 
whether the note was given for a 
community debt or the separate debt 
of the husband.—^Brown v. Brown, 
119 P.2d 938, 68 Ariz. 333. 

Extent of wife’s authority to bind 
herself or her separate estate gen¬ 
erally see supra § 617. 

69. Tex.—^Newton v. Puente, Civ. 
App., 131 S.W. 1161. 

31 C.J. p 190 note 53. 

70. Tex.—American Employers' Ins. 
Co. V. Dallas Joint Stock Land 
Bank, Civ.App., 170 S.W.2d 646, er¬ 
ror refused. 

Choice of remedy 
Even though former wife is liable 
to community creditors for the value 
of all community property partition¬ 
ed to her, community creditor may ei¬ 
ther have specific property subjected 
to debt or hold wife personally liable 
to the extent of Its value but cannot 
recover a personal Judgment in addi¬ 
tion to an equitable lien on partition¬ 
ed property.—^American Employers' 
Ins. Co. V. Dallas Joint Stock Land 
Bank, supra—First Nat. Bank v. 
Hickman, Tex.Clv.App., 89 S.W,2d 838, 
error refused. 

XxLsoIvexLt estate 

Widow receiving from husband’s In¬ 
solvent estate nothing but an automo¬ 
bile mortgaged by him alone is not 
personally liable for the debt se¬ 
cured by the mortgage.—Ingram v. 
Dowling, Tex.Civ.App., 11 S.W.2d 325. 

71. Tex.—^Kidd v. Prince, Clv.App., 
182 S.W. 726. 

31 C.J. p 190 note 54. 

Debt assumed by husband before his 
death 

Tex.—^Dempsey v. Gibson, Civ.App., 
105 S.W.2d 423, error granted. 
Zneolveut estate 

Children, receiving from father’s 
insolvent estate nothing but automo¬ 
bile mortgaged by him alone, are not 
personally liable for secured debt.—^ 
Ingram v. Dowling, Tex.Civ.App., 11 
S.W.2d 326. 


66. Tex.—Security Nat. Bank of 
Wichita Falls v. Allen, Civ.App., 
261 S.W. 1057. 

31 C.J. p 190 note 49. 

67. Tex.—Security Nat. Bank of 
Wichita Palls v. Allen, supra— 
Newton v. Puente, Civ.App., 131 S- 
W. 1161. 

AdmlnistratloxL of deoedent’s sstate 

(1) An action against the surviving 
spouse for family expenses is not 
barred by administration proceedings 
on the estate of the other.—^Haddad v. 
Chapin, 279 P. 583, 158 Wash. 163. 

(2) However, payment of family 
expense from the estate of the de¬ 
ceased spouse operates as a satisfac¬ 
tion of the claim, and partial payment 
as satisfaction pro tanto.—^Haddad v. 
Chapin, supra. 

68. Tex.—Security Nat. Bank of 
Wichita Palls v. Allen, CIv.App., 261 
S.W. 1057. 

Wash.—Bounds v. Galbraith, 200 P. 

1082, 117 Wash. 225. 

Intent to assume debt essential 
Intention on part of surviving wife 
to assume burden resulting from her 
promise to pay community debt must 
be afi^rxnatively shown, since wife 
is not personally liable for payment 
of community debts, ajid new promise 
by her to pay at future date would 
create initial liability, binding her 
personally and enforceable not only 
against commumty property but also 
against her individual estate then 
owned or afterward acquired,—Tilley 
V. Kangerga, TexClv.App., 83 S.W. 
2d 787, error refused. 

Joint and several liability 

(1) A wife, who with her husband 
executed a deed as Joint and several 
obligors, was severally liable, and 
could be sued alone after the hus¬ 
band’s death for breach of covenants. 
—Plainer v. Vincent, 202 P. 665, 187 
CaL 443. 

(2) Wife signing mortgage note 
Jointly with her husband, became 
obligated equally with him for pay- 
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§*. 560, on acceptance of the community the heirs are 
liable for community debts in proportion to their 
shares of the property of the communit}’.'^^ They 
are bound jointly, each for his or her virile share, 
and not in solido,'^^ their joint liability being for 
one half of the community debts.^^ 

§ 567. - Separate Debts 

a. In general 

b. Subsequent debts 

a. In General 

The interest^ of the survivor and of the heirs In the 


42 C.J.S. 

community property generally are not liable for the sep¬ 
arate debts of the decedent. 

After dissolution of the community by death, the 
interests of the survivor*^® and the heirs'^® in the 
community property may be reached by their re¬ 
spective creditors, and the separate property of de- 
cedent,77 as well as his share of the community 
property,is subject to the payment of his sepa¬ 
rate debts. On the other hand, the interest of the 
survivor in the community property is not charge¬ 
able with the separate debts of decedent,nor is 
the interest of decedents heirs liable for such 
debts,S0 except as and to the extent the statutes of 
some jurisdictions otherwise provide. 


72: La,—Gee v. Thompson. 6 So. 648, 
41 La,Ann. 348. 

Adult heirs 

WTiere the surviving widow In com¬ 
munity and usufructuary had accept¬ 
ed the community, the heirs were all 
of age, and the admmistrator had 
been dismissed, a creditor could sue 
the widow and make the heirs parties 
and call upon them to accept or re¬ 
ject the succession, if they had not 
done so.—^Boone v. Boone, 92 So. 861, 
152 La. 208. 

Acceptance or renunciation of succes¬ 
sion as affecting liability of heir 
for debts generally see Descent 
and Distribution § 120. 

Share of heirs see supra § 558. 

73. La-—Harman & Strmgfellow v. 
Legrande, 91 So. 726, 151 La, 253. 

74. La—^Edwards v. Ricks, 30 La, 
Ann. 926. 

Prior discharge of debt 
La.—^Monroe Grocery Co. v. T. L. & 
M. Davis, 116 So. 546, 165 La. 1027. 
Liability of surviving spouse see su¬ 
pra subdivision b (1) of this sec¬ 
tion. 

Plea of general issue 

Where one is sued as an heir of 
a member of the community a plea 
of the general issue admits that ca¬ 
pacity.—^Edwards v. Ricks, 30 La, 
Ann. 926. 

7B. La,—Glddens* Succession, 19 So. 

125, 48 La,Ann. 356. 

31 C.J. p 190 note 62. 

73. La,—Glddens' Succession, supra, 
31 C.J. p 190 note 63. 

77. La,—^Poindexter v. Louisiana & 
A. Ry. Co., 128 So. 297. 170 La, 621, 
setting aside 124 So. 535, 14 La, 
App. 839. 

31 C.J. p 190 note 64. 

78- Ariz.—^Tway v. Payne, 101 P.2d 
455, 55 Ariz. 343—^Jackson v. Griffin, 
4 P.2d 900, 39 Ariz. 183. 

N.M.—In re Winston's Will, 69 P.2d 
904, 40 N.M. 348. 

Wash.—In re McHugh's Estate, 4 P. 

2d 834, 165 Wash. 123. 

31 C-J. p 190 note 66. 


.Effect of prior transfer by decedent 
The separate debts of deceased 
I husband were held not deductible 
from his half of community proper¬ 
ty which he conveyed before death, 
where the conveyance was made sub¬ 
ject to life Interest in the wife, and 
other community property, not con- 
vej'ed by husband, was apparently 
sufficient to pay such debts.—Tnmble 
V. Trimble, 26 P.2d 477, 219 Cal. 340. 
Liability of community property dur¬ 
ing existence of community see 
supra § 627. 

Share going to heirs 
Ariz.—Greer v. Goesling, 97 P.2d 218, 
54 Ariz. 488. 

79. La.—Succession of Farrell, 7 
So.2d 605, 200 La. 29—^Markham v. 
Allen, 22 La.Ann. 513. 

Wash.—McGregor v. Hollingsworth, 
69 P.2d 813, 190 Wash. 576. 
Acceptance of coumnnity 

(1) Acceptance of community by- 
surviving spouse does not bind sur¬ 
vivor personally to pay debts of de¬ 
ceased spouse.—Shields v. Michel, 1 
La.App. 603. 

(2) Personal liability for communi¬ 
ty debts see supra § 566 b (1). 

80. La.—Smith v. Shehee, App., 143 
So. 339, conforming to answers to 
certified questions 143 So. 338, 175 
La. 894, and amended, App., 144 
So. 760. 

8L Cal.—In re Coffee's Estate, 120 
P.2d 661, 19 Cal.2d 248, prior opin¬ 
ion, App., Ill P.2d 663—^In re Ma¬ 
rino's Estate, 102 P.2d 443, 39 Cal. 
App.2d 1. 

31 C.J. p 190 note 67. 

Statute construed 

Cal.—^In re Coffee's Estate, 120 P.2d 
661, 19 Cal.2d 248, prior opinion, 
App., Ill P.2d 663. 

Apportionment 

(1) The portion of community 
property which belongs to surviving 
wife is the one l^lf which remains 
after payment of husband's debts 
and expenses of administration ap¬ 
portioned between community and 
separate property in accordance with 
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value thereof, notwithstanding hus¬ 
band's share of community together 
with his separate property is am¬ 
ple to pay those debts and expenses. 
—^In re Coffee’s Estate, supra. 

(2) Where testator bequeathed en¬ 
tire estate to sister and then married, 
and origin of debts of testator was 
not shown, the separate property of 
the testator could not be exonerated 
from bearing its pro rata share of his 
debts.—^In re Haselbud's Estate, 79 
P.2d 443, 26 Cal.App.2d 375. 

(3) In such a case family allowance 
which was granted to widow after 
testator's decease was not primarily 
chargeable to community property, 
since the right to a family allowance 
is statutory and there is no statute to 
that effect.—^In re Haselbud’s Es¬ 
tate, supra. 

(4) Testator's separate property 
was not required to be resorted to 
first for payment of family allowance, 
but community property was required 
to share pro tanto in the payment. 
——In re Haselbud's Estate, supra. 
Conditions precedent 

(1) Before community property 
may be applied in payment of the 
deceased husband's debts, creditors' 
claims must be filed and allowed as 
claims against the estate.—Lesser 
V. Pomin, 39 P.2d 451, 8 Cal.App.2d 
117. 

(2) Thus, where wife of deceased 
lessee was not a party to lease, dis¬ 
tribution of community property to 
wife did not render her liable for 
rent, where lessor failed to file claim 
against estate.—^Lesser v. Pomin, su¬ 
pra. 

Testamentary provision 

(1) Where, in his will, the husband 
has expressed an Intent that the 
debts, family allowance, and expens¬ 
es of administration shall be charged 
solely on his one half of the com¬ 
munity property which is subject to 
testamentary disposition by him and 
that the other one half shall pass to 
the widow free from any deduction 
for such charges, and his one half is 
amply sufficient to fulfill this pur- 
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Homestead debts of survivor. As against the 
heirs or other creditors of the community, commu¬ 
nity property may not be sold to pay debts for 
which the homestead of the surviving husband is li- 

able.«2 

b. Subsequent Debts 

Debts Incurred after dissolution of the community 
generally are not community debts so as to bind the 
shares of persons In the community property not incurring 
such debts. 

Debts contracted by the surviving spouse after 
the dissolution of the community by death are not 
community debts,^3 and hence are not chargeable 
on the community property®^ or on the community 
interest of the deceased spouse, or, in other words, 
on the interest of the heirs.^s In some jurisdic¬ 
tions, however, the survl/ing wife may by agree¬ 
ment bind herself or her interest in the community 
property,but not that of the heirs.^^ Therein, an 
obligation of the surviving wife, whereby she as¬ 
sumes the debts of the deceased husband, may be 
enforced against her.^s Of course, where the sur¬ 


viving spouse takes the entire community property, 
for a consideration of which see supra § 558, the 
entire property is subject to debts contracted by the 
survivor after the dissolution of the community.®® 

After divorce or separation of property. After 
dissolution of the community by a divorce, the hus¬ 
band cannot create community debts,^® or bind the 
wife,®^ and where the divorce is followed by a de¬ 
cree of partition of community property neither 
party can thereafter create debts which ^vill be a 
charge on the entire property.®^ 

So, after a judicial separation of property, the 
wife,®® but not the husband,®^ is personally liable 
for her individual contracts and obligations; and 
she may be liable for her share of the household 
expenses.®® 

After death of both spouses. Services rendered, 
at the request or with the consent of all persons in¬ 
terested, in winding up the community business aft¬ 
er the death of both spouses are a charge on the 
community estate.®® 


pose, the widow's share is not charge¬ 
able with such charges.—^In re Chau- 
quet, 193 P. 762, 184 Cal. 307. 

(2) However, in the absence of a 
contrary testamentary provision, the 
entire community property, including 
Interest of surviving widow, Is sub¬ 
ject to payment of decedent's debts.— 
In re Marinos’ Estate, 102 P.2d 443, 
39 Cal.App.2d 1. 

<3) Under husband's will providing 
that all debts and funeral charges 
should “he paid out of my estate”, 
the words “my estate” could only re¬ 
fer to that estate or property over 
which husband had the right of tes¬ 
tamentary control, not to wife's share 
of community property, notwithstand¬ 
ing recital that “all my property 
• ♦ • Is my own separate proper¬ 
ty”, and hence wife's share of com¬ 
munity property was property exon¬ 
erated from liability for decedent's 
debts.—^In re Marinos' Estate, supra. 

(4) A devise of “all my real prop¬ 
erty” to testator's wife, following 
cash legacies and bequest of “all the 
rest of my personal property” to sons, 
was not intended as a “residuary 
devise” within meaning of statutes 
making residuary devises primarily 
subject to payment of debts of de¬ 
cedent.—^In re Marinos' Estate, su¬ 
pra. 

SSL Tex.—Whiteman v. Burkey, Civ. 
App., 286 S.W. 360, conforming to 
answer 282 S.W. 788, 116 Tex. 400. 
03 , —Johnson v. San Francisco 

Sav. Union, 16 P. 763, 76 CaL 134, 
7 Am.S.R. 129, 

Tex.—Spencer v. Pettit, Civ.App., 268 
S.W. 779, reversed on other 
grounds, Com.App., 2 S.W.2d 422. 


Funeral expenses of deceased spouse 
see infra § 587. 

Liability for administration expens¬ 
es see infra § 587. 

84. La.—^Dickinson Motors Co. v. 
Sullivan, 6 La.App. 329. 

Tex,—Continental Gin Co, v. Tatum, 
Civ.App., 78 S.W.2d 698—^Brown v. 
Adams, Civ.App., 65 S.W. 761. 

85. La.—^Long v. Chailan, 199 So. 
222, 196 La. 380—Stehr Auto Sheet 
Metal Works v. Pacholik, App., 148 
So. 482. 

Tex.—Continental Gin Co. v. Tatum, 
Civ.App., 78 S.W.2d 698—Oakwood 
State Bank of Oakwood v. Dur¬ 
ham, Civ.App., 21 S.W.2d 686 — 
Greene v. Cass County State Bank, 
Civ.App., 7 S.W.2d 620. 

31 C.J. p 190 note 70. 

Debts of second oonaanTmity 

Creditors of husband's second com¬ 
munity cannot charge first communi¬ 
ty with indebtedness incurred by sec¬ 
ond community, without consent of 
survivor.—McGraw v. Broach, Tex. 
Civ.App., 27 S,W.2d 260. 

Survivor continuing community bust- 
ness 

On the death of the wife, leaving 
children, the husband has no right 
to continue a mercantile business as 
his own, form a partnership with 
another, and transfer the stock to 
the firm, and the children are not 
chargeable with debts thus incurred. 
—Cochran v. Sonnen, Tex.Civ.App., 
26 S.W. 621. 

Taxes owing by usufmctnary 

(1) Under the Louisiana statute, a 
surviving husband who had been in 
possession of land during jiarticu- 
lar ye€ir as usufructuary of half of 
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community property including such 
land, after wife's death, owed taxes 
for such year as his separate debt.— 
Milburn v. Proctor Trust Co., D.C. 
La., 32 F.Supp. 636, affirmed, CC.A, 
122 F.2d 569, certiorari demed 62 S. 
Ct. 479, 314 XJ.S. 698, 86 L.Bd. 659. 

(2) There could be no lien against 
that half of community property be¬ 
longing to wife's heirs for taxes for 
year during which surviving husband 
exercised the usufruct of the proper¬ 
ty, which husband owed as his sepa¬ 
rate debt, and hence payment of such 
taxes by husband's administrator did 
not validate succession sale as re¬ 
spects the interest of wife's heirs.— 
Milbum v. Proctor Trust Co., supra. 

88. La—Jarrell v. Stephens, App., 
168 So. 738. 

87. Minor children 

La.—Jarrell v. Stephens, supra. 

88. La—^Jung v. Spilmann, 10 La. 
App., Orleans, 277. 

89. Cal.—Panaud v. Jones, 1 Cal. 488. 

90. U.S.—Johnson v. Gamer, D.C. 
Nev., 233 F. 756, stating law of 
Nevada. 

91. Tex.—Grandjean v. Runke, Civ. 
App., 39 S.W. 946. 

93. Tex.—^Moor v. Moor, CIv.App,, 63 
S.W. 347. 

93. La.—Cormier v. De Valcourt, 33 
La.Ann. 1168—Lehman v. Barrow, 
23 X^aAnn. 186. 

94. La.—Jones v. Read, 1 La.Ann. 

200 . 

95. La.—^Hardin v. Wolf, 29 La.Ann. 
333. 

96. U.S.—^Enriquez v. Go-Tiongco, 
Philippine, 31 S.Ct. 423, 220 U.S. 
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Renewal or extension of pfior debt. After a di¬ 
vorce, the husband cannot bind the wife by a re¬ 
newal of a note,^^ nor is the wife’s share of the 
community property liable for a new note given by 
the husband after the divorce and surrender to him 
of the original note.^^ 

While a sur\dving wife acting as a tenant in 
common with the heirs may have the right to ex¬ 
tend a community debt, which neither she nor the 
heirs are able to pay on its maturity, in order to 
preserve the community property on which it is an 
implied lien, and for this purpose to give a mort¬ 
gage, she cannot give a mortgage for an amount in 
excess of the debt so as to bind the heirs.^^ 

A new note given by the widow in renewal of 
an old note may be enforced out of the community 
property,^ at least to the extent of her interest 
therein,2 but she cannot by reviving an expired debt 
and mortgage bind minor heirs of decedent and 
their interest in the property.^ 

While a third person paying a debt owing by 
a former community, dissolved by the death of the 
wife, and other persons, may have a claim against 
the estate of the wife or the heirs, his claim is not 
included in or covered by a new debt and mortgage, 
nor are this new debt and mortgage a debt of the 
dissolved community, where the debt, creditors, 
debtors, and securities are different from the old 
debt, and the mortgage does not cover the interest 
of the heirs because the husband was not author¬ 
ized to mortgage their interest.^ 
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I 568. -Rights and Priorities of Creditors 

a. In general 

b. Spouse as creditor 

c. Heirs as creditors 

a. In (General 

On dissolution of the community its creditors have the 
primary right of satisfaction out of the community prop¬ 
erty, such creditors having priority over the separate 
creditors of either spouse and the heirs of a deceased 
spouse. 

On dissolution of the commimity its creditors 
have the primary right of satisfaction out of the 
community property,® Tvhether the dissolution was 
by divorce® or by the death of one of the spouses.^ 

A creditor not possessing a lien or other special 
right is not authorized to appropriate property of 
the estate to the payment of his debt by his own 
act and not through administration or judicial pro¬ 
ceedings.® 

Priorities. As discussed supra § 566, the right of 
community creditors to payment out of community 
property is superior to the rights of the survivor 
and of the heirs.. The rights of such creditors are 
also superior to the rights of the separate creditors 
of either spouse,® whether the claims of such sep¬ 
arate creditors arose prior to the dissolution^® or 
thereafter,and, as discussed supra § 563, to the 
rights of purchasers or mortgagees of the survivor’s 
interest. 

As between community creditors, a judgment 
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307, 55 lj.Ed. 476, applying law of 
Philippine Islands. 

07. Tex.—Grandjean v. Runke, Civ. 
App., 39 S.W. 945. 

98. U.S.—^Johnson v. Garner, D.C. 
Nev., 283 P. 756, applying law of 
Nevada. 

99. Tex.—W, C. Belcher Land Mortg. 
Co. V. Taylor, Civ.App., 173 S.W. 
278. 

1. La.—Rusk V. Warren, 26 La.Ann. 
314. 

31 C J. p 191 note 86. 
power of survivor, as community ad¬ 
ministrator, to renew or extend ob¬ 
ligations see infra § 678. 

8 . La.—Buckeye Cotton Oil Co. v. 
Amrheln. 121 So. 602, 168 La. 139. 

3. Acoommodatioii, note 

Widow's reissuance of accommoda¬ 
tion hote given by stockholder was 
binding on her and her interest in 
community property covered by mort- 
gaige, hut did not bind minor chil¬ 
dren.—^Buckeye Cotton Oil Co. v. 
Amrheln, supra. 

4. La.—Owen v. M. Hanlon’s Sons, 
67 So. 329, 136 La. 455. 

Authority of survivor to alienate or 


mortgage interest of heirs in com¬ 
munity property see supra § 563. 

5. La.—Scovel v. Levy, 43 So. 642, 
118 La. 982. 

31 C.J. p 191 note 93. 

Enforcement and payment of debts 
in administration proceedings: 
Administration of survivor see in¬ 
fra § 678. 

Administration of decedent’s estate 
see infra § 583. 

Right of creditors to; 

Attack judicial separation of prop¬ 
erty see supra § 654. 

Invoke settlement of community 
see infra § 590. 

e. CaJ.—^Bank of Americi Nat, Trust 
& Savings Ass’n v. Manez, 49 P.2d 
279, 4 Cal.2d 322. 

81 C.J. p 191 note 94. 

7- Tex,—First Nat. Bank of El Cam- 
po V. Gann, Civ.App„ 150 S.W.2a 
290, error refused. 

31 C.J. p 191 note 96. 

8 . Tex.—^Pain v. Security State Bank 
& Trust Co., Civ.;App., 226 S.W. 
463. 

9, Lia.—^Mioore v. Blount, App., 160 
So. 319. 
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Tex.—^Lipsitz v. First Nat. Bank, Civ. 
App., 288 S.W. 609, affirmed, Com. 
App., 293 S.W. 563, modified on 
other grounds 296 S.W. 490. 

81 C.J. p 191 note 98. 

Agreement among creditors 

(1) Where a trust agreement, 
whereby all of community property 
was conveyed by the survivor for the 
benefit of the community creditors 
as well as decedent’s individual credi¬ 
tors, w€U3 destroyed as to half of the 
property in a suit by decedent’s chil¬ 
dren, the community creditors could 
rescind their agreement with the oth¬ 
er creditors contained in such trust 
agreement.—-Lipsitz v. First Nat. 
Bank, supra. 

(2) Cancellation of the trust deed 

in the suit by the children was held 
not to cancel it as between the, re¬ 
maining parties.—^Lipsitz v. First 
Nat. Bank, supra. ~ 

Liability of spouse’s share for sepa¬ 
rate debt see'supra § 567 a.' 

10 . Tex.—^fe’aris v. Simpson, 69 S.W. 
1029, '80 'Tex.Ctv.App. 103. ' 

XI. La.—^Moore v, Blount, App., 16i0 
So. 319, 

31 d.J. p 191 note L \ , 
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creditor is entitled to preference over ordinary 
creditors, unless the succession of decedent is in¬ 
solvent and unsettled,and a valid mortgage lien 
is superior to subsequent unsecured debts.i^ 

Priorities as between ordinary creditors and the 
survivor as a creditor are considered infra subdi¬ 
vision b of this section; and priorities as between 
ordinary creditors and the heirs as creditors are 
considered infra subdivision c of this section. 

b. Spouse as Creditor 

While a spouse may also be a creditor of the com¬ 
munity, such a claim is as a general rule subordinate to 
the claims of other creditors. 

Either spouse may be a creditor of the communi¬ 
ty estate,l5 whether by reason of claims arising 
during the existence of the communityi® or after its 
dissolution.!*^ The spouse, in such cases, stands in 
the same relation as any other creditor,!® except, as 
discussed infra this subdivision, that the claim of 
the spouse is subordinate to the claims of other 
creditors, and that, where the funds of the commu¬ 
nity are insufficient to pay the claims of both spous¬ 
es, the charges in favor of the wife must be taken 
out of it before those in favor of the husband can 
be paid.!® Where the wife has obtained a judg¬ 
ment of separation of property, which, however, is 
null because never executed, discussed supra § 554, 
and the community is subsequently dissolved by the 
death of the husband, she is a creditor of his suc¬ 
cession for the amount of the judgment, less what¬ 
ever has been paid thereon; and she is entitled to 
interest from the death of the husband, but not 


from the date of the judgment and during the life¬ 
time of the husband, where she never sought to ex¬ 
ecute the judgment or otherwise sought to assume 
the administration of her separate property.^® 

Priorities generally. As a general lule, a claim 
of the surviving spouse as creditor is inferior to 
the claims of other creditors,^! unless the claim 
arises from payment of other claims against the 
community, in which case the spouse is subrogated 
to the rights of the creditor whose claim is thus dis- 
charged.22 However, where all the debts of the 
community except the one owing the wife have 
been paid, and the community is solvent and there 
is no occasion for further settlement thereof, she 
may have judgment against the heirs for their one 
half of the debt.23 

Widoiifs allowance. While a widow’s allowance 
out of community property takes priority over the 
claims of community creditors,2^ this is true only as 
to an allowance to a widow who is a survivor of 
the community in question the claims of cred¬ 
itors of a community dissolved by the death of the 
wife are superior to an allowance granted to the 
widow of a subsequent marriage.2® 

c. Heirs as Creditors 

The heire of a decedent may also be creditors of the 
community. 

Where the community is dissolved by the death 
of one of the spouses, the heirs of that spouse be¬ 
come the creditors of the community to such extent 
as the community was indebted to their ancestor,27 


12. Lia—^Broussard’s Succession, 76 
So. 253, 142 La. 99. 

13. La.—Petry v. Booth, 10 La.Ann. 
682. 

14 . Tex.—Fernandez v. Holland-Tex- 
as Hypoteek Bank, Clv.App., 221 
S.W. 1004. 

15 . La.—^Fletcher v. Hodgres, 83 So. 
194, 145 La. 927. 

81 C.J. p 191 note 19. 

Credits and debits between communi¬ 
ty and separate estates on account- 
ingr see infra § 587. 

16 . La.—^Fletcher v. Hodges, supra. 
81 C.J. p 191 note 20. 

17 . La.—Prior v. Qlddens, 23 So. 337, 
50 La.iA.nn. 216—Moniotte v. Lieux, 
6 So. 817, 41 La.Ann. 528. 

XB, La.—Gee v. Thompson, 6 So. 548, 
41 LeuAnn. 348—Merrick’s Succes¬ 
sion, 35 La.Ann. 296. 

Claim for support of children 
Divorced wife’s claim against hus¬ 
band for support of children consti¬ 
tuted her only general creditor and 
gave her no lien on husband’s remain¬ 
der estate in community homestead. 
—Commercial Nat. Bank v. ^^osey. 


Tex.Civ.App., 34 S.W.2d 678, reversed 
on other grounds Posey v. Commer¬ 
cial Nat. Bank, Com.App., 55 S.W.2d 
515. 

19. La.—^Bergey v. Labat, 86 So. 829, 
112 La. 992. 

2a La—Larose v. Naquin, 90 So. 
676, 150 La. 353. 

Liability for interest on settlement 
generally see infra § 58$. 

21. La—Merrick’s Succession, 35 La 
Ann. 296. 

31 C.J. p 191 note 7. 

Wife’s statutory preference 

Bights of assignee of chattel mort¬ 
gages on community interest, as¬ 
signed before husband’s death, had 
preference over wife’s statutory pre¬ 
ferred right.—^First Nat, Bank v. Ba¬ 
ker, 262 P. 106, 141 Wash. 672. 

22. La—Prior v. Giddens, 23 So. 
337, 50 LaAnn. 216. 

As against heirs 

Surviving husband, paying commu¬ 
nity debt, could recover half of 
amount from wife’s heirs in whom 
one half of the property vested.— 
Sargeant v. Sargeant, 15 S.W.2d 589. 

105 


118 Tex. 343, answering certified ques¬ 
tions, Civ.App., 19 S.W.2d 382. 
Pasnenent of community claims by 
surviving spouse as liquidator see 
infra § 578. 

Reimbursement of survivor paying 
debt as liquidator see infra § 578. 
Sale of community property to re¬ 
imburse spouse see infra § 579. 

23. La—Fletcher v. Hodges, 83 So. 
194, 145 La 927. 

24. La—^Waddell’s Succession, 10 So, 
808, 44 LaAnn. 361. 

81 C.J. p 191 note-10. 

25. Wash.—In re Cannon, 50 P. 1021, 

I 18 Wash. 101. 

26. Tex.—^Hoffman v. Hoffman, 14 S. 
W. 915, 79 Tex. 189, dissenting 
opinion 16 S.^. 471, 79 Tex. 189. 

Wash.—^In re Cannon, 50 P. 1021, IS 
Wash. 101. 

27. La—Moore v. Blount, App., 160 
So. 319. 

31 C.J. p 192 note 80. 

Hxtinotiou by confusion of interest 
Amount paid for property by hus¬ 
band until date of his marriage.was 
liability of community to husband 
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as where, at the time of the wife^s death, the hus¬ 
band or the community is indebted to the wife on 
account of separate property received and convert¬ 
ed by him.28 

The heirs may be entitled to a lien on community 
property, for an appropriation by the survivor.-^ 
On the death of the survivor, the heirs may be cred¬ 
itors of his or her succession for their interest in 
community property which was consumed by the 

survivor.SO 

Legal mortgage. The wife’s legal mortgage for 
her separate property received by the husband, as 
discussed supra § 510, may be asserted by her 
heirs. 

While, as discussed in Guardian and Ward § 100, 
a minor heir may have a mortgage arising out of 
his tutorship, a minor heir is not necessarily a com¬ 
munity creditor,^^ and, where, by the mere accident 
of the case, he is such, his rights against the com¬ 
munity and those against his tutor are separate and 
distinct and must not be confounded.^^ 

Priorities. The right of heirs to reimbursement 
for community funds expended for improvements 
on separate property, as discussed infra § 588, is 
subordinate to the right to have a vendor’s lien fore¬ 
closed;^^ and a minor heir’s right of mortgage 


growing out of his tutorship, as discussed in Guard¬ 
ian and Ward § 100, is inferior to the rights of 
community creditors.^® 

§ 569. -Judicial or Execution Sale; Title 

of Purchaser 

Community property may be sold under execution or 
other appropriate process to satisfy community debts. 

Community property or interests therein which 
are subject to community debts may be sold there¬ 
for under execution^^ or in foreclosure proceedings, 
if the debt is secured by a valid mortgage.^? 

The purchaser acquires the rights and interests 
of the person whose interests were sold,^^ but no 
greater rights or interests.39 On the other hand, 
a foreclosure of an unauthorized mortgage by the 
survivor may be enjoined by the heirs and an 
illegal execution sale of decedent’s interest in com¬ 
munity property does not divest the title of the 
heirs.^i However, before the heirs can reclaim 
property sold in foreclosure proceedings they must 
refund the amount raised by the mortgage which 
was expended for their benefit.42 

Separate creditors of either spouse cannot, be¬ 
fore final settlement and liquidation of the commu¬ 
nity, proceed, by seizure and sale, against the un¬ 
divided interest of their debtor in any specific prop- 


Individually and was inherited by 
husband's sole heir, but since heir 
owned one half of community proper¬ 
ty, to that extent, debt was extin- 
STUished by confusion, and widow’s 
Interest in community property was 
charged with one half of amount 
only.—Moore v. Blount, supra. 

sa La.—Scovel v. Levy, 30 So. 322, 
lOS La. 118. 

31 O.X p 192 note 3L 

29. Tex.—Tison v. Gass, 102 S.W. 
751, 46 Tex.Civ.App. 163. 

Lien on separate property for the re¬ 
imbursement of community funds 
expended in improving it see infra 
§ 588. 

Subordination to vendor’s lien see su¬ 
pra subdivision a of this section. 

30. La.—Trouilly’s Succession, 26 So. 
851, 52 La.Ann. 276. 

3L La.—Sauton v. Leverich, 23 La. 
Ann. 460. 

31 C.J. p 192 note 36. 

Legal or tacit mortgrage in favor of 
heirs on community property of 
which survivor has usufruct see 
supra S 562. 

32. La.—^Vigo V. Morrill, 2 La.App., 
Orleans, 75. 

33. Xa.—S covel v. Levy, 43 So. 642, 
118 La. 982—Thompson v. Vance, 
34 So. 112, 110 La. 26. 

34. Tex.—^Baxter v. Baxter, Civjii.pp., 
225 S.W. 204. 


36. La.—^Elizardi v. Kelly, 2 La.App., 
Orleans, 279, certiorari denied 89 
So. 851. 115 La. 712. 

36. La.—Beal v. Ward, 127 So. 423, 
13 La.App. 191. 

31 C.J. p 192 note 42. 

Sale in administration proceedings 
see infra §§ 579, 583. 

37. La.—^Dixon v. Federal Land Bank 
of New Orleans, 200 So. 306, 196 
La. 987—Childs v. Pruitt, 200 So. 
282, 196 La. 866. 

Tex,—^Young v. Anderson, Civ.App., 
118 S.W.2d 274—^Wjutz v. Uvalde 
Rock Asphalt Co., Civ.App., 58 S.W. 
2d 884—Austin v. First State Bank 
& Trust Co., Civ.App., 275 S.W. 166. 
31 C.J. p 192 note 43. 

▲dxninistzatiosi uimeoesBaxy 

(1) Where mortgages were authen¬ 
tic and contaaned pact de non alienan- 
do, mortgagee could resort to execu¬ 
tory proceedings against deceased 
mortgagor, surviving spouse, and 
heirs, for sale of property without 
having to await final settlement of 
succession,—^W. F. Clopton & Co. v. 
Alfred, 136 So. 621, 17 La.App. 98. 

(2) Sale of land on foreclosure of 
vendor’s lien was not invalid for fail¬ 
ure to allege that there was no neces¬ 
sity for administration of purchaser’s 
estate, In view of statute vesting ti¬ 
tle to property In his wife as surviv¬ 
or and children as his heirs at law, 
subject to rights of creditors and ad¬ 

106 


ministrator. if one should be appoint¬ 
ed, and fact that mortgagor’s widow 
was sued as survivor, aa well as his 
heirs, and judgment for debt was ren¬ 
dered against widow as survivor.— 
Austin V. First State Bank & Trust 
Co., TexClv.App., 276 S.W. 166. 

33. La.—^Moore v. Blount, App., 160 
So. 319. 

31 C.J. p 192 note 44. 

Widow sued iiidlvidiiaUy 
. Execution sale on judgment against 
surviving wife individually of com¬ 
munity property for community debt 
passes only title of wife in such 
property.—^Millsap v. Peoples, 288 S. 
W. 181, 116 Tex. 180. 

39. La.—Webre v. liorio, 7 So. 460, 
42 LiGMAnn. 178—^Dickson v. Dickson, 
38 La.Ann. 1244. 

Debt due heir 

Purchaser of realty at sale on fore¬ 
closure of mortgage executed by 
widow acquired realty subject to debt 
which was due husband’s heir at law 
as result of dissolved community be¬ 
tween husband and widow.—Moore v. 
Blount, La.App., 160 So. 319. 

40. La.—Cestac v. Florane, 31 Ia. 
Ann. 498. 

41. La.—Graeff v. GraefC, 4 Let.App., 
Orleans, 68. 

42. La.—Chambers v. Wortham, 7 
La.Ann. 113. . 
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erty belonging to the community.^3 Their proper 
remedy is to provoke a final settlement and liquida¬ 
tion and then proceed to subject to the pajTnent of 
cheir claims the interest of the debtor thus ascer¬ 
tained.**^ 

Survivor or heirs as parties. After a divorce, the 
former wife’s interest in the community property 
cannot be divested by any legal proceeding insti¬ 
tuted by a community creditor to which she is not 
a party.‘*5 It has been held, however, that a di¬ 
vorced wife’s interest in the property may be di¬ 
vested, in the case of a mortgage executed by the 
husband and containing a nonalienation clause, by 
a foreclosure proceeding to which the divorced wife 
is not made a party. 

In some jurisdictions after the death of the hus¬ 
band the effect of proceedings to foreclose a mort¬ 
gage on the community property, to which the sur¬ 
viving wife, but not the heirs, is made a party, is to 
pass title of her interest to the purchaser at the 


foreclosure sale and to make such purchaser a ten¬ 
ant in common with the heirs.**^ However, as dis¬ 
cussed infra § 578, in other jurisdictions, where the 
survivor may be sued alone as community admin¬ 
istrator, an execution sale under a judgment against 
the survivor passes the title not only of the sur¬ 
vivor but also of the heirs. 

A tax sale of the property passes a valid title to 
the purchaser and divests the title of the survivor 
and the heirs, except that they have the right to 
redeem the property within the statutory period. 
While, as between the survivor and the heirs, a 
subsequent acquisition by the survivor within the 
statutory period, although in form a purchase rath¬ 
er than a redemption, may be held to be a redemp¬ 
tion and an acquisition for the benefit of the heirs 
as well as of the survivor, yet third persons there¬ 
after acquiring the property on the faith of the 
title as shown by the public records take free from 
the equities existing between the survivor and the 
heirs.^S 


3. Administbation oi* Dissolved CoMMUNirr 


§ 570. In General 

In the absence of circumstances rendering administra¬ 
tion unnecessary, after dissolution the community estate 
remains to be administered or liquidated. 

After dissolution of the community, in the ab¬ 
sence of circumstances rendering administration un¬ 
necessary, it still remains to be administered or liq- 
uidated^^ and it is proper to proceed to administer 
or liquidate it in the mode provided by law,®® In 
a few jurisdictions liquidation is deemed to be ab¬ 


solutely necessary ;51 but in a majority of juris¬ 
dictions the necessity of administration or liquida¬ 
tion depends on the circumstances. Ordinarily ad¬ 
ministration is necessary where the community is 
indebted.52 Conversely no liquidation is necessary 
v^here there are no community debts.^^ As is some¬ 
times expressly provided by statute, where the sur¬ 
vivor takes all of the community property, as con¬ 
sidered supra § 558, no administration is necessa¬ 
ry,at least where the survivor pays all of the 


43. La.—^Pior v. Giddens, 23 So. 337, i 
50 La.Ann. 216. 

31 C.J. p 192 note 49. * 

44. La.—Pior v. Glddens, supra. 

31 C.J. p 192 note 60. 

Right of creditors to compel parti¬ 
tion or final settlement see infra § 
590. 

45. Tex.—^Roemer v. Traylor, 128 S. 
W. 686, 60 Tex.Civ.App. 437, error 
refused. 

3Eazltal partnership 

After the dissolution of a marital 
partnership by divorce of the part¬ 
ners, a judgment against one partner 
alone on a firm debt in a suit in¬ 
stituted after the dissolution would 
bind only the one sued, and could 
be enforced only against his prop¬ 
erty.—^Roemer v. Traylor, supra. 

46. La.—Slayton v. Swor, App., 196 
So. 85. 

47. Wash,—Schlarb v. Castaing, 97 
P. 289, 50 Wash. 831. 

48. La.—Washington v. Filer, 64 So. 
128, 127 La.' 862. 


49. La.—Thompson v. Vance, 34 So. 
112, 110 La. 26—Zeigler v. Credi¬ 
tors, 21 So. 666, 49 La.Ann. 144. 

Vesting of title without administra¬ 
tion see supra § 658. 

Deed firoxu children. 

In proceeding by husband and wife 
on purchase-money note and for fore¬ 
closure of vendor’s lien, introduc¬ 
tion in evidence of a conveyance to 
wife executed by children on the hus¬ 
band’s death subsequent to institu¬ 
tion of proceeding, which recited that 
children were the only children and 
that there was no administration or 
necessity of administration of hus¬ 
band’s estate, w8is sufficient to prove 
that children were only children of 
the parties, so that wife was entitled 
to continue prosecution of the pro¬ 
ceeding.—Tucker v. Coleman, Tex.Civ. 
App., 135 S.W.2d 608, error dismissed, 
judgment correct. 

50. Philippine.—Sison v. Ambalada, 
30 Philippine 118. 

j 5L Puerto Rico,—Acevedo v. Caguas 
1 Registrar of Property, 23 Puerto 
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Rico 267—Cortes v. Registrar of 
Property, 20 Puerto Rico 131—^Mo¬ 
rales V. Kieckoefer, 17 Puerto Rico 
889. 

31 C.J. p 193 note 69. 

52. L€U—^Elmer v. Prescott, 1 La. 
App., Orleans, 103. 

53. La.—Tugwell v. Tugwell, 32 Lia. 
Ann, 848—Succession of Ditch, 
Mann.Unrep.Cas. 312. 

Existence of debts as prerequisite to 
administration as part of decedent's 
estate see Infra $ 581. 

54. Cal.—^In re Sowash’s Estate, 217 
P. 123, 62 CaLApp. 612. 

31 C.J. p 193 note 75. 
xmiike pa rt ners h i p 
Although the death of one of the 
spouses dissolves the marital com¬ 
munity, it does not leave the estate 
in the condition of a partnership 
when one of the partners dies, as 
against contention that on the death 
of the wife the community estate 
must be administered in the same 
manner, as a partnership estate.— 
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community debts or secures payment to the satis¬ 
faction of the creditors.53 Under statutes provid¬ 
ing that no administration shall be necessary where 
there is neither child nor children and no separate 
property,56 administration may be dispensed with 
in cases although the survivor does not take the en¬ 
tire property, as where, although there are no chil¬ 
dren, there are descendants of children,57 and the 
jurisdiction is one in which the sur^dvor takes the 
entire property only in the absence of both chil¬ 
dren and descendants of children, as considered su¬ 
pra § 558. Where the community is admittedly in¬ 
solvent, the heirs have no residuary interest what¬ 
ever therein, as considered supra § 566 and conse¬ 
quently no right to provoke its liquidation.^^ 

§ 571. Community Assets or Property 

Except as to statutory exemptions and allowances» all 
of the property held by the community is subject to ad¬ 
ministration on dissolution. 

With the exception of such property as is set 
aside to the widow and minor children as exempt,®^ 
or as an allowance,®^ the whole of the community 
property at the time of the dissolution of the com¬ 


munity constitutes community assets subject to ad¬ 
ministration.® i Accordingly, on dissolution of the 
community by the death of either of its members, 
the entire community estate, and not merely deced¬ 
ent’s interest therein, is subject to administration,®2 
and it is the proper and better practice to pro¬ 
ceed to such complete administration,®® but a fail¬ 
ure to do so, being merely an irregularity, does not 
deprive the court of jurisdiction over the undivided 
portion on which administration is actually had.®^ 
However, under the statutes of some jurisdictions, 
the surviving spouse may withdraw his or her in¬ 
terest from administration by obtaining partition 
and executing a bond conditioned to pay one half 
of the community debts.®® Such a proceeding does 
not release decedent’s interest from administra¬ 
tion.®® 

The community assets embrace claims and debts 
owing to the community,®'^ including a claim 
against a prior community®® and a debt due from 
the separate estate of decedent to the community,®® 
Commimity assets subject to administration also in¬ 
clude property to which the community held equita¬ 
ble title, notwithstanding that legal title was not 


Pierson v. Pierson, 115 P.2d 742, 63 
Idaho 1, 

death intestate 

Under some statutes if the wife 
dies intestate prior to the death of 
the husband, no administration on 
community property is necessary, 
apart from the filing in the probate 
court of the statutory petition for 
distribution.—Shaw v. McDougall, 58 
P.2d 463, 56 Idaho 637. 

55. Nev.—Wright v. Smith. 7 P. 865. 
19 Nev. 143. 

5& Tex.—McCarthy v. Texas Co., 
CivJ^p., 236 S.W. 676. 

81 C.J. p 193 note 78. 

Age of childxezL 

(1) Where there is a child or chil¬ 
dren of any age survivmg, the hus¬ 
band, or wife, as the case may be, 
may administer the estate.—^Morris v. 
Williams, Tex.Civ.App.. 92 S.W.2d 
541, error refused, disapproving the 
holding that “children” refers only to 
persons under age in McCarthy v. 
Texas Co., Tex.Civ.App., 235 S.W. 
679. 

(2) At least a community admin¬ 

istration by father was not void 
where the application alleged that 
all of the children were of age, but 
the application was not filed until 
more than one year after mother’s 
ddath.—Ball v. Bankers Iiife Co., Tex. 
Civ.App.. 163 S.W.2d nil, error dis¬ 
missed. , 

57. Tex.—Melde v. ^Ide, 132 S.W. 
980., 63 'Tex.Civ.App. 476—Schwar^ 
V, Wes^ ^ Aw. 282, 87 Tex^Ciw 
_App- 186. 


58. La.—Succession of Cason, 32 La. 
Ann. 790. 

59. Tex.—^Leatherwood v. Arnold, 1 
S.W. 173, 66 Tex. 414—Nichols v. 
Oliver, 64 Tex. 647. 

eo. Tex.^—^Leat)ierwood v. Arnold, 1 
S.W. 173, 66 Tex.. 414—Nichols v. 
Oliver, 64 Tex. 647. 

61. La.—Succession of Harrington, 
108 So. 422,. 161 La. 222. 

31 C.J. p 193 note 88. 

What constitutes community proper- 
[ ty generally see supra §§ 469-500. 
Homestead 

Community homestead is communi- j 
ty property and constitutes no parti 
of estate of insane spouse.—Reynolds 
Mortg. Co. V. GambiU, 280 S.W. 531, 
115 Tex. 273, answering certified 
question, Civ.App., 276 S.W. 480. 

Proceeds ef life poBoy were not 
property of Insured’s estate, although 
a divorce decree recited the truth 
of allegations in divorced wife’s com¬ 
plaint which alleged nonexistence of 
community property.—^Jenkins v. Jen¬ 
kins, 297 P. 66, 112 Cal.App. 402. ^ 
Stock of ooxporatioa. is community 
property and subject to administra¬ 
tion.—^Treinies v. Sunshine Mmmg 
Co., C.C.A.Idaho, 99 P.2d 661, affirm¬ 
ing, D.C., Sunshine Mining Co. v. 
Treinies, 19 F.Supp. 687, certiorari 
granted Treinies v. Sunshine Mining 
I Co., 59 S.Ct 489, 306 U*.S. 624, 83 L. 
Bd. 1029, ^offirmed 60 S.Ct 44, 808 U. 
S. 66, 84 Lf.Bd. 85, rehearing denied 
60 S.Ct 464. .309 U.S. 693, 84 L.Bd» 

11034, 


Title by Umitatioxi 
Where a marital community had 
title by limitation to land occupied 
by It the fact that the survivor of 
the community afterward received a 
deed to the same land did not change 
its status as against the heirs of 
the deceased marital partner, who 
held by inheritance the legal title by 
limitation.—Bowles v. Bryan, Tex. 
Com.App., 247 S.W. 276, affirming 
Bryan v. Ross, Civ.App., 214 S.W. 
524. 

62, Idaho.—Swinehart v. Turner, 259 
P. 3, 44 Idaho 461, citing Gorpns 
Juris. 

Wash—Stanton v. Everett Trust 3c 
Savings Bank, 259 P. 10, 145 Wash. 
165. 

31 C.J. p 193 note 63. 

63J Idaho.—Swinehart v. Turner, 269 
P. 3, 44 Idaho 461, citing Corpus Ju¬ 
ris, 

31 C.J. p 193 note 64. 

64t Wash.—Wiley v. Verhaest, 100 P. 
1008, 62 Wash. 476. 

65. Tex.—^Tates v. Tates* 68 S.W. 

708,. 29 Tex.Civ.App. 338. 

Partition of community property gen¬ 
erally see infra 589, 590>. > 

ee. Texl—Bevll v. Moulton, 75 S.W. 
60, 32 Te^Civ.App. 564. 

67. La.—Succession of Ferguson. 84, 
So. 338, 146 La. 1010. 

^ T^ejX.f—I^chmond v. Sims,, ^ Civ, 

, App., 144 S.W. 11,42. 

69. La.-7—Sqcces;9lon ojf .Ferguson, ^4 
So. 838, X46”La. 1010., , . 
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perfected until after the dissolution of the com- 
munity.70 Community assets do not include prop¬ 
erty not belonging to the community,'^! such as 
property which belongs to the separate estate of de- 
cedent'^2 or of the survivor.^s 

Former property. Property which formerly be¬ 
longed to the community, but was transferred to 
a third person during the existence of the com¬ 
munity, does not belong to it on its dissolution,*^^ 
unless, on account of noncompliance with statutory 
conditions, the transfer is voidable as to the wife, 
in which case it may, on her objection, be treated 
as still a part of the community estate, and the 
transfer may be set aside in so far as her interest 
on the death of the husband is affected*^® and jus¬ 
tice to her requires but the surviving wife can¬ 
not have a transfer by the husband set aside on 
the ground that it is fraudulent as to creditors 
and under the statutes of some jurisdictions she 
cannot attack a donation by the husband by suing 
the donee until she first judicially establishes her 
community rights against the heirs of the husband 
and exhausts her remedies against them.^^ The 
surviving wife, cannot follow and recover commu¬ 
nity funds which were lawfully disposed of by the 
husband.^® 

An action to annul a donation made by the hus¬ 
band is personal to the widow and children* to the 


extent of their respective interests in the property 
donated.^i The w-idow in community is a necessary 
party plaintiff in an action to rescind and set aside 
a sale of community property by the husband dur¬ 
ing the marriage.Where the action is brought by 
the heirs, and she is made a party defendant, she 
cannot by her answer inject a new cause of action 
against her codefendants.ss An heir v^rho was the 
purchaser of community property during the exist¬ 
ence of the community and who is made defendant 
in a suit by the widow and the remaining heirs to 
dissolve the sale need not also be made a party 

plaintiff.84 

§ 572. i— Evidence of Character of Prop¬ 
erty 

All property possessed by husband and wife at the 
time of the dissolution of the community is presumed to 
be community property, and the burden of overcoming 
such presumption by satisfactory proof rests on the per¬ 
son seeking to show that such property is the separate 
property of one of the spouses. 

Every inquiry as to what property belongs to the 
estate of a dissolved community, as distinguished 
from separate property, begins with a presumption, 
sometimes expressly declared by statute, that all 
property possessed by the husband and wife at the 
time of the dissolution of the community is commu¬ 
nity property,and the same is true of all property 


70. Cal.—In re Henderson's Estate, 
17 P.2d 786, 128 Cal.App. 897. 

Tex.—Allen v. Beard, Civ.App., 165 
S.W.2d 913. 

71. La.—Succession of Vemeuille, 45 
So. 520, 120 La. 606. 

72. La.—Succession of Harrington, 

' 108 So. 422, 161 La. 222-^efferson 

V. Stringfellow, 86 So. 774, 148 Leu 
223. 

Sliares in bnlldfatg and loan asaocia- 
tion 

Under a statute providing that 
married women may own shares in 
building and loan associations as sep¬ 
arate and paraphernal property, and 
providing that, in the absence of a 
suit filed within ninety days from 
the effective date of the statute, the 
wife's ownership in such shares 
shall be incontestable, in the absence 
of such a suit it must be held that 
such shares belonged to the separate 
and paraphernal estate of the de¬ 
ceased . wife.—^Ferguson v. Hayes' 
Heirs, La., 13 So.2d 223. 

73. Wash.—Sponogle V. Sponogle, 161 
P. 43, 86 Wash. 649. 

74. La.—^Hutts 'v. Crowley Bldg. & 
Loan Assoo., 83 So. 4'17, 146 La. 85. 
conditional t|uiaer of deed by the 

spous'es, or a Conditional' jii^j^ent 
against, th^ein' for a cbnveyajice/ df 
dommilxiits^ IpropCrty does iiot' p^^V^e^t 


one half thereof from descending to 
the heirs on the subsequent death of 
one spouse.—Gkirdon v, Hillman, 186 
P. 661, 109 Wash. 223—31 C.J. p 194 
note 10. 

75. Cal.—^Dargie v. Patterson, 169 P. 
360, 176 Cal. 714. 

73. Cal.—Scott V, Austin, 207 P, 710, 
67 CaLApp. 653. 

31 C.J. p 194 note 99. 

77. U.S.—^EJustis V. Bustis, Ala., 236 
P. 720, 160 C.C.A. 58. 

31 C.J. p 194 note 1. 

78. Wash.—^Daniels v. Spear, 117 P. 
737, 65 Wash. 121. 

79. U.S—Eustis V. Eustis, Ala., 236 
P. 726, 160 C.C.A. 68. 

31 C.J. p 194 note 8. 

80. Tex.—Hewlett v. Mitchell, 114 S. 
W, 845, 62 Tex.Civ.App. 689. 

81. La.—Wisner v. City of New Or¬ 
leans, 126 So. 681, 169 La. 1127. 

82. La.—^Bangston v. Owl Bayou Cy- 

- press Co.. 42 So. 500, 117 1063. 

83. La.—Bankston v. Owl Bayou Cy¬ 
press Co., supra.* * 

84. La.—^Ragsdale ^v. Ragsdale, "^9 

So. 906, 106 La. 406. * ‘ 

85. La.—Smith'-V. Coiikney, loi S<f. 
628, 193 lia. 910—^^ccession of 
lifaxinink:' ^o. 4^6, 150 La. i008 
'—SteVenls V. Colfax Bank & TiKist 

. Co.. iipi>.: i48 So. 466. 

irj , Jf ' f 


Tex.—^Alamo Nat. Co. v. Key, Civ. 
App, 114 S.W.2d 931, error dis¬ 
missed. 

31 C.J. p 47 note 81 ta], p 194 note 
29. 

86. Cal.—In re Duncan's Estate, ik 
P.2d 174, 9 Cal 2d 207. 

La.—Succession of Ipser, 167 So. 880, 
180 La. 656—^Armato v. Ross, App., 
170 So. 400. 

N.M.—In re White's Estate, 78 P.2d 
316, 41- N.M. 631—In re Winston's 
Will, 69 P.2d 904, 40 N.M. 348. 
Tex.—Langehennig v, Hohmann, 163 
S.W.2d 402, 139 Tex. 462, affirming 
Hohmann v. Langehennig, Com. 
App., 153 S.W.2d 1011—Wolf V. 
Hartmangruber, Civ.App., 162 S.W. 
2d 112^Howard v. Howard, Civ. 
App., 48 S.W.2d 489, error refused 
-T-Wagnon v, V^agmon, Civ.App., 16 
S.W.2d ^66, error refused. 

31 C.J. p 48 note 89, p 195 note 30. 
Evidence as to .character of property 
gjeneraJly see supra §6 488-492. 
Bank deposits 

I The purpose of a statute declaring 
that any funds on deposit in any bank 
shall be presumed to be the separate 
property of the person in whose name 
they stand-is for the protection of 
married women and men, in that it 
prevents the honoring of checks on 
the deposits of one spouse by the 
opposite spouse, and is niot Intended 
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possessed at such time by either the husband^^ or 
the wife.SS This presumption obtains regardless of 
whether the dissolution of the community was by 
separation of property without divorce,®^ or by 
divorce,®® or by death.® ^ This presumption is 
fundamental to the community property system, and 
has greater force where the marriage has been a 
long continued relation.®® The presumption, how¬ 
ever, is rebuttable by proof;®® and the burden of 
overcoming it is on the party or parties who seeks 
to show that the property is the separate property 
of one of the spouses.®^ Where the right of a per¬ 
son as heir depends, not merely on the fact of a 
certain relationship, but on the fact of such rela¬ 
tionship plus the fact that the property he claims 
as heir had formerly been either the community 


property of decedent and his or her predeceased 
spouse or else the separate property of the latter, 
the burden of proof of showing such additional fact 
rests on him.®® Also, where title to the property in 
question was acquired by the survivor from a third 
person after the dissolution of the community, the 
property is presumptively his or her separate prop¬ 
erty,®® and the burden of showing the existence 
and extent of a community interest therein rests on 
the heirs.®'^ 

Admissibility. The general rules as to the admis¬ 
sibility of evidence to show the community or sep¬ 
arate character of property, considered supra § 489, 
apply where the question arises after the dissolu¬ 
tion of the community.®® 


to change the general text presump¬ 
tion.—^Winters v. Duncan, Tex. Civ. 
App., 220 S.W. 219—31 C.J. P 48 note 
97 [a]. 

87. Cal.—^Tarien v. Katz, 15 P.24 493, 
216 Cal. 554, 85 A.L.R. 334—In re 
Gartland*s Estate. 299 P. 757, 114 
Cal.App. 269—^In re Caswell’s Es¬ 
tate, 288 P. 102, 105 Cal App. 475. 

31 C.J. P 195 note 31. 

DlspositloB. of oziglnal separate prop¬ 
erty 

In the absence of contrary evi¬ 
dence. it must be assumed that hors¬ 
es, owned by husband when married 
twenty-seven years before his death, 
died, and that tools, implements, etc., 
then owned by him were discarded, in 
determining whether or not his entire 
estate is community property.—In re 
Fellows’ Estate, 289 P. 887, 106 CaL 
App. 681. 

sa La.—^Fortson v. Moseke, 7 La, 
App. 131. 

31 O.J. p 195 note 32. 

Property of household or marital 
character found at end of long mar¬ 
riage m possession of wife, whose 
death followed shortly after death 
of predeceased spouse, is presumably 
community property, in absence of 
rebutting proof.—In re Bryant’s Es¬ 
tate, 43 P.2d 529, 3 Cal.2d 58. 

88 . La.—^De Sentmanat v. Bou]4, 33 
LcuAnn. 609. 

sa Tex.—George v. Reynolds, Civ. 
App., 53 S.W.2d 490, error dis¬ 
missed—^Thomas v. Thomas, Civ. 
App.. 277 S.W. 210—Moor v. Moor, 
255 S.W. 231, 24 Tex.Civ.App. 160. 
31 C.J. p 195 note 34. 

81. Cal.—re Gartland’s Estate, 
299 P. 757. 114 Cal.App. 269. 

31 C.J. p 195 note 35. 

92. Cal,—^In re Duncan’s Estate, 70 
P.2d 174, 8 CaLSd 207. 

98 . Tex.—Wagnon v. Wagnon. Civ. 

App., 16 S.W.2d 366, ^rror irefuaed. 
31 C.J. p 195 note ‘36. 


Presumption of law 
The presumption that property 
possessed when the marriage is dis¬ 
solved is community property is but 
a presumption of law and not of 
fact, and is destroyed by the intro¬ 
duction of rebutting evidence.— 
Janes v. Gulf Production Co., Tex. 
Clv.App., 16 S-W.2d 1102, error re¬ 
fused. 

84b Cal.—^In re Duncan’s Estate, 70 
P.2d 174, 9 Cal.2d 207—In re Gart¬ 
land’s Estate, 299 P. 757, 114 Cal. 
App. 269. 

La—Succession of Ipser, 167 So. 380, 
180 La 656—Succession of Roque, 
146 So, 477, 176 lA. 711—Stevens 
V. Colfax Bank & Trust Co., App., 
148 So. 456. 

N.M.—In re White's Estate, 73 P.2d 
316, 41 N.M. 631. 

Tex.—John Hancock Mut. Life Ins. 
Co. V. Bennett, 128 S.W.2d 791, 
133 Tex. 450, reversing, Civ.App., 
106 S.W.2d 822—Wolf v. Hartman- 
gruber. Civ.App., 162 S.W,2d 112— 
Winters v. Duncan, Clv.App., 220 
S.W. 219. 

Wash.—^In re Gulstine’s Estate, 6 P. 

2d 628, 166 Wash, 335. 

Kushand as life tenaat 
Where the personal property in the 
life tenant’s hands when he married 
his second wife was such as to re¬ 
quire reinvestment from time to 
time, and where he never had per¬ 
sonalty of less value on hand after 
his first wife’s death, and where 
there was other income and proper¬ 
ty sufilclent to supply his second 
wife’s needs, It will be conclusively 
presumed that he preserved the cor¬ 
pus of the personalty for the re¬ 
maindermen.—Wagnon v. Wagnon, 
Tex.Civ.App., 16 S.W.2d 366, error re¬ 
fused. 

Faxaphmnal mortgage 

(1) As against creditors and 
forced heirs of husband, wife or her 
heirs must prove, .otherwise than by 
confession acknowledgment of 
husband, the origin and pasnnent of 
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her paraphernal funds In an action 
for their recovery, and the amount 
of the claim must be established 
with legal precision, and it must be 
proved with certainty that funds 
were received by husband and used 
in his business.—Slack v. Dunn, La. 
App., 0 'So.2d 164. 

(2) Forced heirs were within their 
rights in attacking, as being simu¬ 
lated, the act executed by deceased 
declaring the existence of a para¬ 
phernal mortgage in favor of his 
second wife, and, when children of¬ 
fered evidence in support of their 
allegations that the act was execut¬ 
ed solely for purpose of protecting 
deceased’s property from seizure by 
a creditor. It was incumbent on sec¬ 
ond wife’s children to prove the ver¬ 
ity of their claim to the paraphernal 
mortgage.—Slack v. Dunn, supra. 
Txaolng separate property 
Where the husband mixed his sep¬ 
arate property with the community 
of himself and his second wife, in 
such a manner that it lost its iden¬ 
tity, the burden rests on his heirs by 
his first wife to trace such separate 
property in order to have it set aside 
to them.—Wagmou v. Wagnon, Tex. 
Clv.App., 16 S.W.2d 366, error re¬ 
fused. 

95. Cal.—^In re Rattray’s Estate, 91 
P.2d 1042, 13 Cal.2d 702—In re Si- 
monton, 190 P. 442, 183 Cal. 63. 

90, Tex.—^LeBlanc v. Jackson, 
Com.App., 210 S.W. 687, modify¬ 
ing, Civ.App., 161 S.W. $0. 

97, Tex.—LeBlanc v. Jackson, su¬ 
pra—^Bell V. Wedgeworth, Civ.App., 
73 S.W.2d 920. 

90, Cal.—In re Fellows’ Estate, 289 
P. 887, 106 CaLApp. 681. 

31 C.J. p 195 note 42. 

Collateral heir cannot introduce 
parol evidence to destroy the pre¬ 
sumption of community property, if, 
in order to rebut such presumption, 
it will be necessary that the husband 
should give on accounting of his 



42 C.J.S, 


EVSBAND AND WIFE 


§ 572 


Declarations of community ownership made in 
the will of a deceased spouse are admissible as 
against a claim of separate ownership by the testa¬ 
tor;^® but a testamentary declaration of separate 
ownership in the testator is not competent evidence 
thereof as against the survivor claiming community 
ownership.^ Testamentary disposition of property 
by one spouse is not admissible as against a claim 
of separate ownership by the other spouse;® and 
ineffectual attempts by the husband and wife to pro¬ 
vide for the transfer of all the property reciprocally 
owned by them to the survivor do not indicate that 
any particular parcel of such property belonged to 
the one rather than the other or to the community.^ 


Administrative inventories are evidence of own¬ 
ership as against the parties thereto,^ but not 
against third persons.® 

The allegations of a petition by a surviving 
spouse for a ‘homestead in property, that the prop¬ 
erty is the separate property of the deceased 
spouse® or of the petitioner,^ are admissible as 
against a subsequent claim of community owner¬ 
ship. 

Weight and sufficiency. Substantial proof is nec¬ 
essary to rebut the presumption that all property 
possessed by the husband and wife at the time of 
the dissolution of the community is communit}*^ 
property.® Declarations concerning commimity or 


gestation of the community.—Suc¬ 
cession of Manana, 16S So. 304, 184 
X.a. 1075. 

XxLoome tax retnxns filed by dece¬ 
dent prior to the date of his mar¬ 
riage, and conversations between de¬ 
cedent and his attorney as to his 
property, are inadmissible.—In re 
Allan’s Estate, 82 P.2d 190, 28 Cal. 
App.2d 181. 

Mode of Uving 

Where widow claimed deceased 
husband’s property was community 
property, evidence of family’s mode 
of living, and loans from husband’s 
mother were admissible to show es¬ 
tate was husband’s separate proper¬ 
ty.—In re Tompkins’ Estate, 11 P. 
2d 886, 123 Cal.App. 670. 

Kecltals of deed, in which the hus- 
'band joined in order to authorize the 
wife, purporting to vest the separate 
estate in the wife, are not admissible 
as agamst the husband's forced 
heirs.—Westmore v. Harz, 35 So. 678, 
111 Xia. 805—31 C.J. p 196 note 52. 

Written, r^ease of the claims of 
the wife against the husband is ad¬ 
missible in evidence for the limited 
.and negative purpose of showing 
that there had been negotiations be¬ 
tween husband and wife in respect 
to property rights and that in those 
negotiations there had been no men¬ 
tion of community property.—^In re 
Bollinger, 149 P. 995, 170 CaL 380. 
99. CaL—^Bias v. Reed, 146 P. 616, 

169 Cal. 83. 

31 C.J. p 196 note 43. 

1. Cal.—^Potter v. Smith, 191 P. 

1023, 48 Cal.App. 162. 

Contents of revoked will of dece¬ 
dent wherein the property was de¬ 
scribed by him as his separate prop¬ 
erty is Inadmissible.—^In re Allan's 
.Estate, 82 P.2d 190, 28 Cal.App.3d 
181. 

2. Tex.—^Mitchell v. MitchelL 15 S. 

W. 705, 80 Tex. 101. 

31 C.J. p 195 note 45. 

.3. Cal.—^Bias v. Reed, 146 P. 516, 

169 CaL 33. 


4. CaL—In re Hill, 138 P. 690, 167 
CaL 59. 

La.—Fletcher v. Hodges, 83 So. 194, 
145 La. 927. 

5. Tex.—^Blackwell v. Mayfield, Civ. 
App., 69 S.W. 659. 

31 C.J. p 196 note 49. 

e. CaL—In re Hill, 138 P. 690, 167 
Cal. o9. 

7 . Cal—In re Klumpke, 139 P. 1062, 
167 CaL 415. 

8. CaL—In re Duncan's Estate, 70 
P.2d 174, 9 Cal.2d 207—In re Oart- 
land’s Estate, 299 P. 757, 114 CaL 
App. 269. 

31 C.J. p 196 note 64. 

Admissions 

Property admitted by document as 
movables possessed at time of mar¬ 
riage and at time of death belong 
to separate estate.—Succession of 
Solis, 119 So. 768, 10 La.App. 109. 
Degree of proof 

To dissipate the naked legal pre¬ 
sumption in behalf of community 
right, there need be exhibited only 
such legal evidence as would ordi¬ 
narily produce conviction in an un¬ 
prejudiced mind.—In re Tompkins’ 
Estate, 11 P.2d 886, 123 CaLApp. 670. 
Bvldence held sufficient 

(1) To show or sustain findings] 
that property was community prop¬ 
erty. 

Cal.—In re Watkins’ Estate, 108 P.2d 
417, 16 CaL2d 793, prior opinion, 
App., 104 P.2d 389, and rehearing 
denied 109 P.2d 1, 16 Cal.2d 793— 
In re Rattray’s Estate, 91 P.2d 
1042, 18 CaL 3d 702, prior opinion, 
App., 82 P.2d 625—In re Duncan's 
Estate, 70 P.2d 174, 9 Cal.2d 207— 
In re Bryant’s Estate, 43 P.2d 529, 
3 Cal.2d 68—In re Cronvall’s Es¬ 
tate, 31 P.2d 372, 220 Qal. 603— 
In . re Watts’ Estate, 198 P. 1036, 
186 CaL 102—^Horsmaji v. Maden, 
120 P.2d 92, 48 CaLApp.2d 685— 
In re Sehabiague’s Estate, 119 P.2d 
30, 47 CaLApp.2d 793—In re Gart- 
land’s Estate, 299 P. 767, 114 CaL 
App. 269. 


La.—Succession of Johnson, App., 8 
So.2d 139. 

Xev.—^In re Wilson’s Estate, 53 P.2d 
339, 56 Nev. 353, rehearing denied 
56 P.2d 1207, 56 Nev. 500. 

N.M.—In re White's Estate, 73 P.2d 
316. 41 N.M. 631. 

Tex.—^Webb v. Martin, Civ.App., 39 
S.W.2d 117. 

Wash.—^In re Gulstine’s Estate, 6 
P.2d 628. 166 Wash. 325. 

(2) To show or sustain finding 
that property was separate proper¬ 
ty. 

U.S.—^Milbum V. Proctor Trust Co., 
DC.La., 32 F.Supp. 635, affirmed, 
C.C.A., 122 F.2d 569, certiorari de¬ 
nied 62 S.Ct 479, 314 U.S 698, 86 
L.Ed. 659. 

CaL—In re Allan’s Estate, 82 P.2d 
190, 28 CaLApp.2d 181—In re Tre- 
lut’s Estate, 80 P.2d 147, 26 CaL 
App.2d 717—In re Donohoe’s Es¬ 
tate, 17 P.2d 1010, 128 Cal.App. 644 
—In re Tompkins’ Estate, 11 P.2d 
886, 123 CaLApp. 670. 

La.—Succession of Ipser, 157 So. 380, 
180 La. 656—^Risher v. Risher, 163 
I So. 1, 179 La. 1. 

Tex.—^Buss V. Smith, Civ.App., 125 
S W.2d 712, affirmed Smith v Buss, 
144 S.W.2d 529, 136 Tex. 566. 
Wash.—^In re Dewey’s Estate, 124 P. 
2d 806, 13 Wash.2d 220—In re Mon- 
ighan’s Estate, 88 P.2d 403, 198 
Wash. 253—In re Levy's Estate, 1 
P.2d 906, 164 Wash. 99. 

(3) To support finding that life 
insurance premium payments after 
insured’s remarriage were not made 
from community funds.—Jenkins v. 
Jenkins, 297 P. 66, 112 Cal.App. 402. 

(4) To show other matters. 

CaL—^In re Duncan’s Estate, 70 P.2d 
174, 9 Cal.2d 207—In re Lewis’ Es¬ 
tate, 24 P.2d 159, 218 Cal. 626— 
Pometti V. Laraia, 25 P.2d 857, 134 
CaLApp. 545. 

Wash.—In re Dewey’s Estate, 124 
P.2d 805, 13 Wash.2d 220. 

31 C.J. p 196 note 54 [a]. 

Bvidenoe held insufflcieiit 

<1) To establish liability on para- 
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aeparate ownership, made in the will of a deceased 
spouse, are not conclusive as against persons claim¬ 
ing under decedent.® Also administrative inven¬ 
tories are not conclusive evidence of community or 
separate ownership of the property covered there¬ 
by,^® even as against the parties thereto. However, 
in the absence of fraud or mistake, a settlement of 
the surviving wife’s account, as executrix of her 
husband’s will, is conclusive that property standing 
in her name at the time of her husband’s death, and 
not inventoried or accounted for as a part of his 
estate, was not community propert}’.^^ All other 
things being equal, careful consideration must be 
given to testimony of the surviving spouse.^^ The 
credibility of the witness, how’ever, is subject to 
the test of the general rules of evidence.^® 

§ 573. -Estoppel 

After dissolution, the principles of estoppel may 
operate in behalf of, or against, the community. 


The general rules as to estoppel between the com¬ 
munity and separate estates, concerning ownership 
of property, considered supra § 493, usually apply 
where the question arises after the dissolution of 
the community,!"^ whether the estoppel is invoked 
against the community and thus to cast the prop¬ 
erty to the separate estate of one of the spouses,^® 
or whether it is asserted against the separate estate 
for the purpose of establishing community owner¬ 
ship.^® Accordingly, the widow in community may 
be estopped by her conduct and admissions from 
contesting the title of a person who acquired com¬ 
munity property from the husband during the ex¬ 
istence of the community; and where the widow, 
who is a necessary party plaintiff in an action by 
the heirs to rescind and set aside a sale by the de¬ 
ceased husband, as considered supra § 572, is es¬ 
topped, the whole action falls.^^ However, allega¬ 
tions of the wife in a divorce suit and findings in 
response thereto that there was no community prop- 


phernal mortgage.—Slack v. Dunn, 
Da.App., 5 So.2d 164. 

(2) To overcome presumption. 

U.S.—Grimes v. Grimes, D.C.Nev., 52 

P.2d 171. 

Cal.—Tarien v. Katz, 15 P.2d 493, 
216 OaL 554, 83 A.L.R. 334—In re 
Jolly’s Estate, 238 P. 353, 196 Cal. 
647—^In re Fellows’ Estate, 289 P. 
887, 106 CaLApp. 681—In re Reg- 
nart’s Bscate, 283 P. 860, 102 Cal. 
App. 643. 

Da.—Succession of Manning, 91 So. 
435, 160 L.a. 1008. 

Tez.~^ohn Hancock Mut Dife Ins. 
Co. V. Bennett, 128 S.W.2d 791, 133 
Tex. 450, reversing, Civ.App., 106 
S.W.2d 822. 

31 C.J. p 196 note 54 [b]. 

(3) To show that property was 
separate property. 

Cal.—In re Bryant’s Estate, 43 P.2d 
529, 3 CaL2d 58—In re Stahl’s Es- 
Ute, 129 P.2d 475,. 54 CaLApp.2d 
565—In re Allan’s Estate, 82 P.2d 
190, 28 CaLApp.2d 181. 

Tex.—Wolf V, Hartmangruber, Civ. 
App., 162 S.W.2d 112. 

(4) To support finding that widow 
had no community interest in prop¬ 
erty.—^In re McCarthy’s Estate, 15 
P.2d 223, 127 Cal.App. 80. 

(3) To warrant crediting against 
community property separate mon¬ 
eys of decedent brought from out¬ 
side state and expended in improve¬ 
ment of local property,—^In re Gul- 
stine’s Estate, 6 P.2d 628, 166 Wash. 
325. 

Bz parte orders sending widows 
into possession of community prop¬ 
erty are merely prima facie evidence 
of right of possession as to others 
claiming that property involved was 
not community property.—Succession 
of Fachan, 154 So. 15, 179 La. 333. 


Itemlzatioii 

Trustees asserting property left by 
deceased husband was his separate 
estate, Inherited from parents, need 
not Identify each item as inherited 
property.—^In re Tompkins' Estate, 
11 P.2d 886. 123 Cal.App 670. 

ICaze donht is insufi^cient to over¬ 
come the presumption.—Grimes v. 
Grimes, D.C.Nev., 52 F.2d 171. 

9. Tex.—Clark v. Cattron, 56 S.W. 

99, 23 Tex,Civ.App. 51, error re¬ 
fused. 

31 C.J. p 196 note 55. 
la Tex.—Kirkland v. Oil Inv. Co., 
Civ.App., 41 S.W.2d 125. 

31 C.J. p 196 note 56. 
l>oes not change ownership 

(1) The inventorying of property 
does not change its real nature and 
character.—^Drewett v. Qarnahan, La. 
App., 188 So. 108. 

(2) Likewise, a county court could 
not change the ownership of proper¬ 
ty from separate to community by 
merely approving an inventory and 
appraisement to such effect—Smith 

V. Buss, 144 S.W.2d 529, 136 Tex. 666, 
affirming Buss y. Srnith, Civ.App., 
125 S,W.2d 712. 

(3) Uncertainty regarding source 
of personalty listed in inventory of 
deceased wife’s estate does hot re¬ 
quire such items to be considered 
community property.—^In re Nelson's 
Estate, 286 P. 439, 104 CaLApp. 613. 

11. Cal,—In re Simonton, 190 P. 442, 
183 Cal, 53. 

12. Cal.—Bare v. Parker, 196 P. 280, 
51 Cal App. 106. 

13. Cal.—Bare v. Parker, supra. 

14. CaL—In re Wyss’ Estate, 297 P. 

100, 112 Cal.App. 487. 

Tex.—^John Hancock Mut Life Ins. 
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Co. V. Bennett Civ.App., 106 S.W. 
2d 822, reversed on other grounds 
128 S.W.2d 791, 133 Tex. 450. 

31 C.J. p 196 note 62. 

15. La.—Succession of Henderson, 
197 So. 267, 195 La. 665. 

Tex.—^Myers v, Crenshaw, Civ.App, 
116 S.W.2d 1126, affirmed 137 -S. 

W.2d 7, 134 Tex. oOO—Scovill v. 
Scovill, Civ.App., 11 S.W.2d C58. 

31 C.J. p 196 note 63. 

XgxLozance of facts 

A forced heir was not estopped by 
her receipting for her half Interest 
in the proceeds of such property as 
was Inventoried, where she was not 
ffuniliar with all the facts on which 
the alleged estoppel rested.—^Hough¬ 
ton V. Hall, 148 So. 37, 177 La. 237. 
Ho estoppel 

Where it was alleged that mother 
after husband’s death Judicially con¬ 
fessed m tutorship proceedings that 
property was the separate property 
of husband and that children had in¬ 
herited it in full ownership from 
their father, but it was not shown 
that children were prejudiced or 
damaged by allegations of mother 
in the tutorship proceedings, plea of 
“estoppel” which children sought to 
invoke against mother was properly 
rejected.—Sanderson v. Frost, '3 So. 
2d 626, 198 La, 295. 

le. Tex.—^Bums v. Parker, Civ.App., 
137 S-W. 706. 

Kapse of many years 
Community character of property 
deeded husband and wife could not 
be denied after lapse of twenty years 
and husband’s death.—In re Neisz’s 
Estate, 277 P. 849, 152 Wash. 386. 

17. La.—^Bankston v. Owl Bayou 
Cypress Co., 42 So. 600, 117 La. 
1053. 



42 C.J.S. 


HUSBAND AND WIFE 


§ 574 


erty do not estop her and persons claiming under 
or through her from asserting the contrary in a 
subsequent suit against a third person, as she may 
have in good faith asserted separate ownership of 
the property in question in the divorce proceed- 
ings.^^ The divorced wife is not estopped from as¬ 
serting her interests in the community property of 
herself and her husband as against a subsequent 
creditor of the husband by reason of mere silence 
and delay in asserting her rights after the divorce.^^ 

Administrative inventories declaring the owner¬ 
ship of the property covered thereby create no es¬ 
toppel,20 either against the community^! or the sep¬ 
arate estates,2 2 at least where no one, in reliance 
on the record, has changed his position for the 
worse.25 

Homestead. A petition by a surviving spouse for 
a homestead in property as belonging to his or her 
own separate estate estops the survivor from there¬ 
after asserting in the same proceedings that such 
property belongs to the community,24 and where 
the homestead is sought in property alleged to be¬ 
long to the separate estate of the deceased spouse 
and the homestead is granted, a general estoppel 
arises against a subsequent contention that the 
property belongs to the community.25 

Persons bound by estoppel. An estoppel of a 
spouse to claim community or separate ownership 


of certain property concludes his or her privies,2® 
unless they are exempted therefrom by some posi¬ 
tive rule of law or statute, notable examples of 
classes of persons so exempted being forced heirs27 
and creditors.2S Minor heirs are not bound by the 
admissions of their tutor and administrator of de¬ 
cedent’s estate, as to the ownership of property 
standing in the name of decedent.2S Declarations 
of the husband and wife, whatever force they might 
have in estate proceedings between interested par¬ 
ties to determine the character of the property, do 
not bind the husband’s mortgagee who took without 
notice.20 

§ 574. Administration by Survivor 

Under some statutes, a surviving husband has the 
right to administer community property, and a surviving 
wife has, or does not have, such right; but under other 
statutes, neither a surviving husband nor a surviving wife 
has such right. 

The right and power of a community survivor to 
administer community property are fixed and de¬ 
termined by statute.31 Under some statutes, where 
the community is dissolved by the death of the wife, 
the surviving husband has the right and power to 
administer or liquidate the community property ;22 
and under some statutes, where the community is 
dissolved by the death of the husband, the surviving 
wife has the same power of administration as a 
surviving husband,22 but under other statutes a 


la Wash.—Barkley v. American 
Sav. Bank & Trust Co., 112 P. 495, 
61 Wash. 416. 

la U.S.—Johnson v. Garner, D.C. 

Nev., 233 P. 756. 

31 CJ. p 196 note 69. 

20. La.—Drewett v. Carnahan, App,, 
183 So. 103. 

Tex.—Kirkland v. Oil Inv. Co., Civ. 

App., 41 S.W.2d 125. 

81 C.J. p 196 note 70. 

In. estate of other spouse 
The fact that claimant, as admin¬ 
istratrix of the estate of the wife, 
listed one half of property deeded to 
husband and wife as the separate 
property of the wife does not estop 
her in the administration of the hus¬ 
band’s estate from claiminsr that his 
Interest was community property.— 
In re Regrnart’s Estate, 283 P. 860, 
102 Cal.App. 643. 

2L Cal.—In re Kelpsch’s Estate, 265 
P. 214, 203 Cal. 613—Steere v. Bar- 
net. 202 P. 166, 64 CaLApp. 589. 

31 CJ. p 196 note 71. 

22 . Tex.—Kirkland v. Oil Inv. Co., 
Civ.App., 41 S.W.2d 125. 

31 C.J. p 196 note 72. 

23 , Wash.—^Federal Land Bank of 
Spokane v. Schidleman, 75 P.2d 
1010, 193 Wash. 435. 
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24. Cal.—In re Klumpke. 139 P. 
1062, 167 CaL 415. 

25. CaL—In re Hill, 138 P. 690, 167 
CaL 59. 

26. CaL—^Anderson v. Broadwell, 6 
P.2d 260. 119 CaLApp. 130. 

31 C.J. p 197 note 75. 

27. Li€l—^H oughton v. Hall, 148 So. 
37, 177 La. 237—Heine v. Relne, 
129 So. 364, 170 La. 839.' 

81 C.J, p 197 note 77. 

29, Tex.—Jordan v. Marcantell, Civ. 

App., 147 S.W. 357. 

31 C.J, p 197 note 78. 

29. La.—Succession of Fortin, 10 
La.Ann. 739. 

31 C.J. p 197 note 79. i 

SO. Wash.—Federal Land Bank of 
Spokane v, Schidleman, 75 P.2d 
1010, 198 Wash. 435. 

31. Tex.—Fidelity Union Ins. Co. v. 
Hutchins, 133 S.W.2d 105, 134 Tex. 
268, reversing, Civ.App., Ill S.W. 
2d 292, and rehearing denied 135 
S.W.2d 696, 134 Tex. 268. 

32. La.—^First Nat Bank of Abbe¬ 
ville V. Broussard, 11 ao.^d 602, 
affirming, App., 6 So.2d 189—Kellev 
V. Kelley, 3 So.2d 641, 198 La. 338 
—Tomme v, Tomme, 189 So. 901, 

. 174 La. 123. 


Tex.—^Welch v. Brown, Civ.App., 96 
S.W.2d 672. 

31 C.J. p 197 note 80. 

33. Tex.—Grebe v. First State Bank. 
of Bishop, 150 S.W.2d 64, 136 Tex. 
226, reversing, Civ.App., 106 S.W. 

2d 382—Davis v. Magnolia Petro¬ 
leum Co., Civ.App., 105 S.W.2d 695, 
affirmed 134 S.W.2d 1042. l'S4 Tex. 

201—^Bell V. Pirtle, Civ.App., 69 S. 
W.2d 476. 

31 C.J. p 197 note 81. 

Gus/rffianshlp of minor heirs 

The power of the court and right 
of surviving wife to qualify as com¬ 
munity survivor was not dependent 
on the absence of the pendency of 
guardianship over the estate of mi¬ 
nor heirs of the deceased spouse.— 
Boyd V. Orr, Tex.Civ.App., 170 S.W. 

2d 829. 

Superior to right of guardian 
The statute providing that persons, 
acting as guardians of the estates of 
persons of unsound mind shall turn 
over the estates of their wards, 
where the wards shall be married 
persons, on the qualification of the 
sane spouse, showed the legislative 
intent that right of a survivor in 
community to administer community 
property shall be superior to right * 
of a guardian of an Insane person to 
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surviving wife has no general powers as a liqui¬ 
dator of the community,she being deemed to oc¬ 
cupy the same relation to the community property in 
this connection as an heir;35 and under still other 
statutes the survivor in community, whether hus¬ 
band or wife, has no general power to administer 
or liquidate the community estate.36 
The powers of the survivor in administering the 
community property are deemed to be similar in 
many respects to those possessed by the survivor of 
a commercial partnership.^? They may be exer¬ 
cised without any supervision by the probate 
court.38 

Compensaiio^u Under some statutes, the survivor 
administering a community estate is entitled, on 
partition of the estate, to deduct a reasonable com¬ 
mission for the management thereof.3^ 

I 575 . - Appointment, Rights, and Power 

Generally 

a. In general 

b. Effect and purpose 

c Commencement, suspension, or termi¬ 
nation of administration 


a. In (General 

Some statutes provide for the appointment and quali¬ 
fication of a surviving husband or wife as a community 
administrator. Such an appointment is not subject to 
collateral attack because of mere irregularities in the 
proceedings. 

Some statutes prescribe certain proceedings which 
may be taken by the surviving husband or wife to 
qualify as a community administrator and, to 
be entitled to exercise the broad powers and func¬ 
tions conferred by such statutes on a survivor who 
has qualified, a substantiaH^ compliance with the 
statutory prerequisites is essential.42 The courts 
are liberal in supporting efforts of the community 
survivor to comply with the statute.43 On the oth¬ 
er hand, under such statutes, the acts of the sur¬ 
vivor when properly performed respecting the com¬ 
munity estate are as legal and binding as though 
performed under an appointment of the court.44 

In order for a survivor to qualify as a commu¬ 
nity administrator some statutes require the fil¬ 
ing of a written application stating certain facts,46 
the making and return of an inventory and ap- 
praisement,46 together with a list of the debts ow- 


admlnister.—^De Grummond v. Smith. 
Tex.Civ.App., 168 S.W.Sd 899. 

3A, La.—Cestac v. Plorane, 31 La. 
Ann. 493. 

31 C.J. p 197 note 82. 

35. La—Barber v. Watson, 29 So. 
889, 105 La. 326. 

31 C.J. p 197 note 83. 

36. W€U5h.—^Montreal Bank v. Bu¬ 
chanan, 73 P. 482, 32 Wash. 480. 

37. Tex.—Southern Underwriters 
Lewis, Civ.App., 130 S.W.2d 162. 

31 C.J. p 197 note 85. 

38. Tex.—^Levy v. Moody, Oiv.App., 
87 S.W. 205. 

39. Jury questloii 

What is a reasonable commission 
is ordinarily a Jury question.— 
Strickier v. Kassner, Tex.Civ.App., 64 
S.W.2d 1025. 

4a Tex.—Grebe v. First State Bank 
of Bishop, 150 S.W.2d 64, 136 Tex. 
226, reveramgr, Civ.App., 106 S.W. 
2d 382—Cates v. Clark, 33 S.W.2d 
1065, 119 Tex. 519, denying error, 
Civ.App., 24 S.W.2d 460. 

31 CJ. p 197 note 87. 

On insanity of spouse 

(1) Under some statutes the hus¬ 
band, where the wife becomes in¬ 
sane, can qualify by giving bond as 
survivor.—Pierce v. Gibson, 184 S,W. 
602, 108 Tex. 62, 1 A.L.R. 1675, re¬ 
versing Civ.App,, 146 S.W. 983. 

<2) Control and majmgement of 
community property passes to the 
wife on the husband becoming in¬ 
sane only when she gives the bond 
required by statute.—Howell v. Fi¬ 


delity Lumber Co., Tex.Com.App., 
228 S.W. 181. 

Operation of statutes 
Under the express terms of some 
statutes imposing additional require¬ 
ments, they are prospective in opera¬ 
tion only.—Drought v. Story, Tex. 
Civ.App., 143 S.W. 361. 

imder early statutes all that the 
survivor was required to do in order 
to qualify to administer the commu¬ 
nity estate was to return an inven¬ 
tory to the probate court; neither 
oath, bond, appraisement, application 
to the court, nor order of court, was 
necessary at the inception of the ad¬ 
ministration, although in the event 
of mismanagement the persons enti¬ 
tled to the estate or creditors could 
arrest the administration, unless the 
survivor gave bond.—^Woodley v. 
Adams, 55 Tex. 626—Cordier v. Cage, 
44 Tex 632—Morse v. Nibbs, Tex 
Clv,App., 150 S.W. 766. 

41. Tex—^Busby v. Davis, 67 Tex 
32'3. 

31 C.J. p 198 note 14. 

4a Tex—^Tholl v. Speer, TexCiv. 

App., 230 S.W. 453. 

31 CJ. p 198 note 13. 

43.. Tex—Busby v. Davis, 67 Tex 
323. 

31 C.J. p 199 note 15. 

44. Tex—^Davis v. Magnolia Petro¬ 
leum Co.. Civ.App., 105 S.W.2d 696, 
affirmed 134 S.W.2d 1042, 134 Tex 
201—Clemmons v, McDowell, Civ. 
App., 5 S.W.2d 224, affirmed. Com. 
App., 12 S.W.2d 955. 
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45. Tex—Cates v. Clark, 3'3 S.W. 2d 
1065, 119 Tex. 519, denying error, 
Civ.App., 24 S.W.2d 450. 

31 C.J. p 198 note 88. 

Jtirisaiction 

Where surviving husband's appli¬ 
cation for letters of administration 
affirmatively alleged that wife had 
her domicile and died in county oth¬ 
er than one where application was 
filed, that there were no community 
debts, and that community estate 
was situated in another county, pro¬ 
bate proceedings in county where ap¬ 
plication was filed were void, since 
on affirmative allegations of petition 
it was shown that only the probate 
court of county where wife died had 
jurisdiction to administer her estate. 
—White V. Baker, TexCiv.App., 118 
S.W.2d 319. 

4a Tex.—Cates v. Clark, 33 S.W.2d 
1065, 119 Tex 519, denying error, 
Civ.App., •24 S.W. 2d 460. 

31 O.J. p 198 notes 89, 90. 
Juiisdictloiial 

- (1) The filing of the inventory 
and list of claims required by stat¬ 
ute to be filed is jurisdictional.— 
Thomas v. Hico First Nat. Bank, 127 
S.W. 844, 60 TexQiv.App. 133. 

(2) However, the appointment of 
the surviving wife as community ad¬ 
ministratrix will not be held invalid 
on the ground that the inventory and 
appraisement returned to the court 
did not have attached thereto a list 
of all community debts due the es¬ 
tate where it does not appear from 
the evidence that there were any 
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ing by, or to, the community estate,^the giving of 
a bond^s in a certain amount^^ and properly con- 
ditioned,50 and, on the approval of these proceed¬ 
ings by the judge, the making of an order to this 
effect which shall also authorize the survivor to 
control, manage, and dispose of the community 
property in accordance with the provisions of the 
statutes.^^ Some statutes also contain provisions 
for the making of a new appraisement's and the 
giving of a new bond^S in a proper case. The stat¬ 
utes may also limit the making and granting of 
the application to cases where there is a child or 
children of deceased the existence of commu¬ 
nity debts, while an important consideration in de¬ 
termining whether or not the survivor shall be ap¬ 
pointed community administrator,5 5 is not a requi¬ 
site of the application.^® 


Collateral attack. The court in proceedings for 
the qualification of the community sundvor is a 
court of general jurisdiction, and mere irregulari¬ 
ties in the proceedings are not sufficient to avoid 
their binding and legal effect.®^ Where the ap¬ 
pointment of an administrator is merely voidable, 
the legality of the appointment can be questioned 
only through the court where it was granted, in 
some direct proceeding instituted for that purpose,®® 
and it is not subject to collateral attack.®® On a 
collateral attack all reasonable presumptions will be 
indulged in favor of the validity of the order of 
appointment,®® and it will not be held invalid unless 
lack of jurisdiction affirmatively appears of rec¬ 
ord.®^ Thus, on collateral attack, the order of ap¬ 
pointment will not be declared invalid on account 
of defects or irregularities in the bond;®^ and 


debts owing to the estate at the time 
the widow became community ad¬ 
ministratrix.—Texas Pac. Ooal & Oil 
Co. V. Norton, Tex.Civ.App., 238 S.W. 
.373. 

47- Tex.—^McCarthy v. Texas Co., 
Civ.App., 235 S.W. 679. 

31 C.J. p 198 notes 91, 92. 

48. Tex.—cates v. Clark. 3‘3 S.W.2d 
1065, 119 Tex. 519, denying error, 
Civ.App,, 24 S.W.Sd 450—Coleman 

V. Coleman, Civ.App., 293 S.W. 695. 
31 C.J. p 198 note 93. 

49. Tex.—^McCarthy v. Texas Co., 
Civ.App., 236 S.W. 679—^Morse v. 
Nibbs, Civ.App., 150 S.W. 766. 

50- Tex.—Wilson v. Fields, Civ. 

App., 60 S.W. 1024. 

31 C.J. p 198 note 96. 

61. Tex.—^Williams v. Steele, 108 S. 

W. 165, 101 Tex. 382. 

31 C.J. p 198 notes 96, 97. 

Duty of oonxt 

(1) Where the community surviv¬ 
or has complied with the statute it] 
is the duty of the court to approve 
his application by an order entered 
on the minutes, and in such order 
authorize the survivor to control, 
manage, and dispose of the estate.— 
Cates V. Clark, 33 S.W.2d 1065, 119 
Tex, 619, denying error, Civ.App., 24 
S.W.2d 460. 

(2) No authority is given the 
court to grant or withhold such au¬ 
thority at its discretion.—Cates v. 
Clark, supra. 

Improper form 

Where, in proceedings by a widow 
to qualify as community survivor, 
the court did not attempt to with¬ 
hold from her the power and au¬ 
thority resulting from her compli¬ 
ance with the statutes, but by grant¬ 
ing her letters of administration in¬ 
tended to recognize and confirm her 
authority, the fact that the order 
was in the form of letters of ordi¬ 
nary administration, and did not in 


terms authorize her to manage and 
dispose of the community property, 
was a mere irregularity, and did not 
affect her authority, resulting from 
substantial compliance, to make a 
valid conveyance of land of the com¬ 
munity.—Castleman v. Goodwin, 246 
S.W. 657, 112 Tex. 323. 

52. Tex.—^Pressler v. Wilkie, 19 S. 
W. 436, 84 Tex. ‘344—^Tucker v. Im¬ 
perial Oil & Development Co., Civ. 
App., 233 S.W. 339. 

53. Tex.—^Pressler v. Wilkie, 19 S. 
W. 436, 84 Tex. 344—Tucker v. Im¬ 
perial Oil & Development Co., Civ. 
App., 233 S.W. 339. 

31 C.J. p 198 note 99. 

54. Tex.—^Farrar v. Byars, Civ.App., 
250 S.W. 1048—McCarthy v. Texas 
Co., CivA.pp„ 236 S.W. 679. 

Nonexistence of children as dispens¬ 
ing with necessity of administra¬ 
tion see supra § 570. 

Existence of heirs entitled, under 
the law, to take as such does not de¬ 
prive surviving spouse of right to 
qualify as community survivor.— 
Fidelity Union Ins. Co. v. Hutchins, 
133 S.W.2d 105, 134 Tex. 268, revers¬ 
ing, Civ.App., Ill S.W.2d 292, smd re¬ 
hearing denied 136 S.W.2d 696, 134 
Tex. 268. 

55. Tex.—^McCarthy v. Texas Co., 
Civ.App., 235 S.W, 679. 

58. Tex.—^Fidelity Union Ins. Co, v. 
Hutchins, 133 S.W.2d 105, 134 Tex. 
268, reversing, Civ.App., Ill S.W’. 
2d 292, and rehearing denied 135 
S.W.2d 696, 134 Tex. 268—Farrar v. 
Byars, CivA.pp,, 250 S.W. 1048. 

31 C.J. p 198 note 3. 

57- Tex.—Cates v. Clark, 33 S.W.2d 
1066, 119 Tex. '519, denymg error, 
Civ.App., 24 S.W.2d 450—Castle- 
man V. Goodwin, 246 S.W. 657, 112 
Tex. 323. 

58L Tex.—^Advance-Rumely Thresh¬ 
er Co. V. Blevins, Clv.App., 248 S. 
W. 1086. ' ‘‘ 


59. Tex.—Castleman v. Goodwin, 
246 S.W. 657, 112 Tex. 323. 

Acts of fltnrvivor 

(1) A suit by the heirs to set aside 
an act of the survivor as community 
administrator on the ground that the 
court was without jurisdiction to ap¬ 
point an administrator is a collateral 
attack.—Tholl v. Speer, Tex.Civ.App., 
230 S.W. 453. 

(2) Attack on title to land sold by 
the administrator is a collateral at¬ 
tack.—^Advance-Rumely Thresher Co. 
V. Blevins, Tex.Civ.App, 248 S.W., 
1086. 

Proceeding to revise or set aside 
the order of appointment Is a direct, 
and not a collateral, attack.—^Mc¬ 
Carthy V. Texas Co., Tex.CivA.pp;, 
236 S.W. 679, error granted, 
ea Tex.—^Texas Pac. Coal & Oil Co. 
v. Norton, Civ.App., 238 S.W. 273, 
error, refused. 

31 C.J. p 199 note 16. 

61. Tex.—Tholl v. Speer, Civ.App., 
230 S.W. 463—Alexander v. Bar¬ 
ton, Civ.App., 71 S.W. 71. 

Community debts 
Fven if the existence of communi¬ 
ty debts were jurisdictional, which 
it is not, yet where the nonexistence 
of such debts does not appear on the 
face of the order it is secure as 
against a collateral attack.—Mc¬ 
Carthy V. Texas Co., Tex.Civ.App., 
235 S.W. 679, error granted—31 C.J. 
p 199 note 21. 

62. Tex.—Castleman v. Goodwin, 
246 S.W. 657, 112 Tex. 323. 

31 C.J. p 199 note 18. 

ZasuAclent bond 

That statutory bond given by fa¬ 
ther as community administrator did 
not equal value * of community did 
not affect right to control communi¬ 
ty property as against children.— 
McGraw v. Foxworth-Galbraith 
Lumber Co., Tex.Clv.App., 27 S.W.2d 
554, error dismissed. 
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where the record is silent it will he presumed that 
a bond was given.®3 

b. Effect and Ftirpose 

Qualification of a community survivor makes him 
a statutory trustee with very broad powers of control 
and management over all the community property which 
is not exempt. 

While various expressions have been used to de¬ 
fine the status of a qualified community survivor, 
and he has been referred to as a community ad¬ 
min istrator,®^ strictly speaking^ he is not an admin¬ 
istrator at all, but a statutory trustee of a very 
unique character and of very extraordinary powers 
defined by statute.®® 

The purpose of an administration by the quali¬ 
fied survivor is the same as that of an ordinary ad¬ 
ministration; it is merely a different method pro¬ 
vided by law for pa 3 mient of the community 
debts; at least where the survivor is the husband, 
the statutes providing this special proceeding afford 
him the choice or privilege of availing himself of it 
or of administering regularly on her estate.®^ The 
powers of a qualified survivor are broader than 
those of an ordinary administrator.®® 

It is said that the rights of the heirs in the prop¬ 
erty are the same under either administration. Cer¬ 
tainly, qualification by the survivor does not divest 
Ithe title of the heirs®® or constitute the survivor the 
unqualified owner in his or her own right of all 
the community property.^® As far, however, as 


the control, management, and disposition of the 
community property are concerned, the qualified 
survivor is practically the sole owner, and no one, 
not even the heirs, can control or affect his or her 
acts of ownership over the property.'^^ As the sur¬ 
viving spouse has the power to liquidate or admin¬ 
ister the community property without qualifying 
under the statute, the object of qualification is to 
facilitate the liquidation rather than to confer the 
power to liquidate;*^® it has the effect of enlarg¬ 
ing, rather than restricting or limiting, the pow¬ 
ers of the survivor, so that powers which the wife 
or survivor would not possess if duly qualified cer¬ 
tainly do not belong to her where she has not qual- 
ified.7® 

Freedom from judicial control. After the sur¬ 
vivor has duly qualified under the statute in force 
at the time, he exercises his powers without control, 
supervision, or further action of the court, except 
that after the lapse of a specified time a creditor 
may compel him to file an account in the probate 
court and an heir may compel him to distribute the 
.estate under the supervision of the court. Where 
he is not compelled to enter the court by either of 
these means, he is independent of its orders and 
not subject to its control. There is no express au¬ 
thority for his voluntary return to the court for 
any purpose.*^^ 

Property inchided. While the administration by 
the qualified survivor does not include the separate 
property of deceased,'^® and hence may or may not 


aa Tex.—Texas Pac, Coal & Oil Co. 
V. Norton, Civ.App., 238 S.W, 273. 

8^ Xndspsndcnt sxsonior 
The position and powers of a qual¬ 
ified community survivor have been 
likened to those of an independexit 
e;ciecutor.—Clemmons v. MoDowell, 
Tex.Cly.App., 5 S.W.2d 224, affirmed, 
Com-App., 13 S.W.2d 855—81 C.J. p 
199 note 29. 

66k Tex.—Clark V. New Boston First 
Nat Bank, Com.App, 210 S.W. 677, 
678. reversing Civ.App., 172 S.W. 
747. 

31 aj. p 199 notes 33, 33. 

1 

6i. Tex,—^Fidelity Union Ins. Co. v. 
Hutchins, 133‘ S.W.2d 105, 134 Tex,^ 
268, reversing:, Civ.App., Ill S.W^ 
2d 292 and rehearing: denied 135 
S.W.2d 695, 134 Tex. 268. * 

31 C.J. » 199 note 28. 

Not administrator 
Qualified community survivor is 
not an ‘administrator' and the pro¬ 
ceeding: is hot an administration.— 
Huppman v: Sehibldt,'^5 Tex. 583— 
New Boston First Nat. ^Babk v. Uan- 
lei, ^Tex.Civ.A|flp-.. 172 S.WL 747. * 

eh. Texl-r-WlIUame| y,- St^le,. i98 ,8^ 


92 S.W. 1000, 100 Tex. 92, revers¬ 
ing:, Civ.App., 91 S.W. 1098. 

31 C.J. p 191 notes 34-37. 

' “The predominating: purpose of the 
statute relative to appointment of 
community administrator is to allow 
the surviving: partner of the marital 
union to continue the control, man- 
agrement, ctnd disposition of the com¬ 
munity property, pay the communi¬ 
ty debts, and then disburse the re¬ 
mainder to persons entitled to de¬ 
ceased’s interest; and to prevent ad¬ 
ministration and gruardianshlp over 
the estate,, an^ distribution thereof 
within twelve months after filing: of 
bond,"—^McFarland v. Beaton, Civ. 
Appi, 126 S.W.2d 719, 726, affirmed 
Beaton v. McFarland, 134 S.W.‘2d 
105S, 134 Tex. 653. 
ea Tex.—James v. Tui^er, 14 S.W. 
574, 78 Tex. 241—LeatherWoo'd v. 
Arnold. 1 S.W. 173, 36 Tex. ^14. 

69. Tex.—'Belt v.’ Cetti, 93 S.W. ?.000, 

' 100 Tex. 92, reversing;;, Civ.App., 9i' 
S.W. 1098. - '■ 

•31 c;J. p 199 note’ 39. ' 

7cL Tex.—^Hales v. Peters, Clvjlpp., 

. 162J^W. 38?. 

Use ioT pi4v%1ie> IJITOoses 
After the community estate . has 


been fully administered and all debts 
paid, the survivor is not entitled to 
use the funds for his own private 
purposes, but holds them in trust for 
the benefit of the true owners there¬ 
of.—Grebe v. First State Bank of 
Bishop, 160 S.W.2d 64, 136 Tex. 226, 
reversing:, Civ.App., 106 S.W.2d 382. 
71. Tex.—^Fidelity Union Ins. Co. v. 
Hutchins. 183 S,W.2d 105, 134 Tex. 
268, reversing:, CivA.pp., Ill S.W.2d 
292, and rehearing: denied 135 S. 
W.2d 695, 134 Tex. 268—Hill v, 
McIntyre Drilling: Co., Civ.App., 59 
B.W.2d 193, error refused. 

31 C.J. p 200 notes 43, 44. 

712. Tex.—Carter v. Conner, 60 Tex. 
52. 

73, Tex.—Fain v. Security State 
Bank & Trust Co., Civ.App., 226 S, 
W. 463. 

•31 C.J. p 200 note 47. 

74, Tex.—Huppman v. Schmidt, 65 
Tex. p;83r 

31 p 200 notes 60-54, 

75, ' Tax.—John Hancock M?ut. Life 
ilnsrf iCow V. Bennett, Clv.App., 106 

I S.WiBd T' 822, reversed on other 
gnrouncte ia8iiS.W.2d 791, 188 Tex. 
,450. > ' n. 

31 O.Jv p ,‘200 note* 
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be an administration of all the property of dece¬ 
dent, yet it does include all community property, 
except that portion thereof which may be exempt, 
and hence, where decedent owned no property ex¬ 
cept community property, the administration is of 
the whole estate.*^® The power and authority of 
the qualified survivor are not limited to the property 
mentioned in the inventory and list of claims.^^ 

c. Commencement, Suspension, or Termination 
of Administration 

Application to qualify as a community survivor must 
be timely made. The administration of a husband as 
survivor continues until liquidation and partition, and, 
although the wife’s administration may continue an equal 
time, It will terminate on the grant of administration on 
the husband’s estate or on her remarriage. 

The statutes may prescribe the period of time 
within which application may be made by the sur¬ 
vivor to qualify and be vested with the enlarged 
statutory powers.^* The making of the application 
within the time fixed is deemed to be a condition 
precedent to the exercise of the special privilege 
conferred by the statute; and, where it is not filed 
until after the expiration of the period, proceedings 
thereon are without authority of law and void.*^® 

In accordance with the rules prevailing in the 
great majority of community property jurisdictions, 
that community property is included in the admin¬ 
istration of the estate of a deceased husband, but 
not in that of a deceased wife, as discussed infra §' 
S81, the power of a surviving wife,80 but not' that 
of a surviving husband,to administer the com¬ 
munity property terminates on the grant of admin¬ 
istration on the estate of the deceased spouse. While 
there are general statements and dicta in some cases 


to the effect that, where the survivor has not qual¬ 
ified, the property is open to administration as in 
other cases, and that qualification by the sundvor 
precludes any other administration of the commu¬ 
nity property,S3 the former statement is expressly 
limited by other decisions in the same jurisdictions 
to cases where the wdfe survives,and it is spe¬ 
cifically held that the povrers of a qualified surviv¬ 
ing %vife cease when letters testamentary or of ad¬ 
ministration on the deceased husband^s estate are 
granted.S5 Certainly, a surviving wife cannot be 
appointed community administratrix after the grant 
of letters testamentary or of administration on the 
estate of decedent,^® although she may be so ap¬ 
pointed, after an application for and before the 
granting of permanent letters of administration on 
the estate of decedent, where the estate consists 
wholly of community property,the appointment 
and qualification of the survivor precluding any oth¬ 
er administration where there is no property other 
than community property to administer.^^ 

Where the administration of the community falls 
to the wife as survivor, it is the general policy, 
sometimes recognized by statute,that her powers 
and capacity as community administrator shall cease 
on her remarriage,®® even where she has qualified 
under the statute;®^ but this policy does not ex¬ 
tend to administration by the husband after a sec¬ 
ond marriage.®^ 

The administration of a husband as survivor con¬ 
tinues, in the absence of statute'to the contrary, un¬ 
til liquidation of the community, and final parti¬ 
tion, or until the heirs invoke their statutory right, 
after tlie lapse of a specified time, to demand a par¬ 
tition and distribution of the estate.®® Also, in the 


70. Tex.--Clark v. New Boston Plrst 
Nat. Bank, Com.App., 210 S.W. 677, 
reversing, Civ.App., 172 S.W. 747. 

31 C.J. P 200 notes 56-59. 

77. Tex.—Thomas v. Hico First 
Nat. Bank, 127 AW. 844, 60 Tex. 
Civ.App. 133. 

78, Tex.—^Williams v. Steele, 108 S. 
W. 165, 101 Tex. 882. 

31 C4. P 200 note 61. 

78. Tex.—^Williams v. Steele, supra. 

80. Tex.—Lovejoy v. Cockrell, Com.’ 
App., 63 S.W.2d 1009, affirming 
Cockrell Lovejoy, Clv.App., 44 S.. 
W.2d 1040. 

31 C.J. p 200 note 67,. < 

Law 'floes not ooutemplate two in¬ 
dependent administrationa of com¬ 
munity property at the same. time.— 
Green v. Green, Tex.Civ^App., 244 S. 
W. 589—31 C.j1 p 260 note 64.,, 

81. "Tex—Levy v/jBfloody, civ.App*} 
87 Aw. 'Z05. 

31 C.J. p 200 no^e,, 6 |^, ' , 


88. Tex.—^Brown v. Seaman, 66 Tex. 
628—^Wiseman v. Swain, Civ.App., 
114 S.W. 145. 

83. Tex.—Wiseman v. SWain, supra. 

84. Tex.—^Moody v. Smoot, 14 S.W. 
285, 78 Tex il9. 

85. Tex.—^Moke v. Brackett, 28 Tex. 
443—Tucker v. Brackett, 28 Tex. 
336. 

88. Tex—Green v. Green, Civ.App., 
244 S.W. 589. 

81 C.J. 'p 201 note'73.* ‘ 

87. Tex.—In re Chapman, C]v.App., 
213 S.W.'989. 

88. Tex—Clark v. ‘ Now Boston 
First Nat. Bank, Com.App., 210 
'S.W. 67f,'^reversing Civ.App., 172 S. 
W. 747—^In re Chkpman, Civ.App./ 
213 S.W. *989. 

89. 'Tex—Van N^s v. ,Crow, Cly., 
Apjp.,' 215. S,W. S7?-;-Drough,t, v- 
^toiTT, Civ.^p.y 143 S.W. ,361. , , , 


9a Tex—^Bell v. Pritle, Civ.App., 69 
S.W.2d 476. 

31 C.J. p 291 note 77. 

On dissolution, of subsequent sun* 
xii^e the powers and capacity of the 
surviving wife are restoilBd.—Ejiight 
V. Tannehill Bros., T6x.Clv.App., 140 
S.W.2d 552, error dismissed, Judg¬ 
ment correct—^31 C.J. p 281 note 77 
ic]. 

91. Tex—Summerville v. B!ing, 83 
S.W. 680, 98 Tex ■332. 'on Rehear¬ 
ing 84 S.W. 643, ^8* Tex 832—Da¬ 
vis V. McCartney, 64 Tex. 584— 
Western Union Tel. Co. v. Kerr, 23 
S.W.- 664, 4uTexCiv.App. 280. 

92. Tex—Drought v. Story, Civ. 
App., 14a.S.W. 36L 

9a Texi.—Drought v. Story, supra. 
31 C J. p 201 notes 80-82. 

IfltiBre flliniT of partltiou suit did not 
terminate or suspend the powers of 
; the community survivor.—Cox v. 
Galneq, TexCiv.A,pp., 75 •S.;W.2d 172. 
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absence of remarriage or a grant of administra¬ 
tion on the estate of the husband, the administra¬ 
tive right of the surviving wife, as qualified sur¬ 
vivor, continues until action is taken under the stat¬ 
utes to compel partition and distribution, or until 
her administration is closed in some manner.^^ Ac¬ 
cordingly, the right of a community survuvor to 
act as such without qualification may continue as 
long as there are debts legally chargeable to the 
community estate which were owing at the time the 
spouse died, 9 5 and such a survivor may act for as 
long a time as one who has qualified under the 
statute.^® WTiere the authority of a survivor in 
community is suspended by the happening of some 
event which creates a condition incompatible with 
its free exercise, and the condition is relieved or 
changed in such manner that the incompatability or * 
impediment is removed, powers and authority which 
the survivor possessed prior to the happening of 
the event are restored and he may proceed as 
though the event had not happened.97 
Receiver. On a suflScient showing that the qual¬ 
ified survivor is no longer competent to manage the 
estate and that he is wasting the assets thereof, the 
court may appoint a receiver therefor.®* 

§ 576. -Possession and Management of 

^Property; Enforcement of Commun¬ 
ity Rights 

a. In general 

b. Actions by survivor 


a. In General 

The surviving spouse, as liquidator of the community, 
is entitled to the custody, control, and management of 
the community property. 

Prior to settlement of the community, and in the 
absence of any other and superseding administra¬ 
tion on the community estate, a surviving spouse 
has the right, as liquidator of the community, to the 
custody, control, and management of the commu¬ 
nity property,®® to take all proper measures to pre¬ 
serve the community estate intact,^ and to collect or 
compromise claims or debts owing to the communi¬ 
ty,® without formal qualification as survivor under 
statutes providing for such qualification,® and, a for¬ 
tiori, a qualified survivor is vested with such pow¬ 
ers and capacity.^ It is held that, where the hus¬ 
band survives, he is entitled, for the purpose of liq¬ 
uidating the affairs of the community, to the pos¬ 
session, not only of all the community property, but 
also of the paraphernal property of the wife that 
his rights of possession® and management'^ are su¬ 
perior to, and exclusive of, the rights of the ad¬ 
ministrator of the wife; and that his right to cus¬ 
tody and control of the community property contin¬ 
ues for whatever reasonable time is necessary to 
pay the community debts,® but no longer.® Of 
course, where the right of the surviving wife to 
administer ceases, as on her remarriage, her right 


94 . Tex.—Miller v. Miller, Oiv,App., 
227 S.W, 737. 

Order of court 

Where district court in partition 
suit by dausrhter of deceased father 
asainst her mother as statutory com¬ 
munity survivor of community es¬ 
tate found that estate had been fully 
administered and ordered adminis¬ 
tration closed subject to filing: of re¬ 
ceipt by daughter's guardian to be 
appointed in the future, district 
court's judgment finally closed the 
administration, although there was 
no showing that receipt was filed.— 
Keller v. Downey, Tex.Civ.App., 161 
S.W.2d 803, error granted. 

95b Tex.—Davis v. Magnolia Pe¬ 
troleum Co., Civ.App., 105 S.W.2d 
605, affirmed 134 S.W.2d 1042, 134 
Tex. 201. 

95. Tex.—^Davis v. Magnolia Petro¬ 
leum Co., supra. 

97 . Tex.—Knight v. Tannehill Bros., 
Civ,App., 140 S.W.2d 652, error dis¬ 
missed, judgment correct. 

9a Tex—Ward v. Veale, Civ.App., 
253 S.W. 844. 

9a Tex—First Nat Bank of FI 
Campc V. Gann, '-GiV.App., 150 S. 


W.2d 290, error refused—Dreyfuss 
V. Whittle, Civ.App., 244 S.W. 623. 
31 C.J. p 201 note 88. 

1 . Tex—Wiseman v. Swain, Civ. 

App., 114 S.W. 146. 

31 CJ. p 201 note 89. 

Bight of wife to defend against 
foreclosure of community property 
mortgage passed, on her death, to 
husband, and, on his death, to his 
administratrix—Civlls v. First Nat 
Bank, 241 P. 1023, 41 Idaho 690. 

a La.—^Vinson v. Vives, 24 La,Ann. 
336. 

a Tex—^Wiseman v. Swain, Civ. 

App., 114 S.W. 146. 

31 C.J. p 201 note 92. 

Where haak held notes placed in 
wallet which constituted community 
property, as gratuitous bailee for 
husband, and, on husband's death, 
bank permitted wife and one of chil¬ 
dren to remove certain notes from 
wallet, and thereafter wife died, 
bank was not liable to either estate 
of husband or wife for value of 
notes removed from wallet since 
wife as survivor Iri community wds 
entitled to possession of notes.— 
First Nat Bank of El Campo v. 

118 ' 


Gann, TexCiv.App., 160 S.W.2d 290, 
error refused. 

4 . Tex—^Fidelity Union Ins. Co. v- 
Hutchins, 133 S.W,2d 105, 134 Tex 
268, reversing, Civ.App., Ill S.W. 
2d 292, rehearing denied 135 S.W. 
2 d 695, 134 Tex '268—Lindsey v. 
Hargett Civ.App., 56 S.W.2d 617. 
31 C.J. p 201 note 92. 

Husband’s rights 

Surviving spouse qualifying as 
community administrator acquires 
same right to manage estate as hus¬ 
band exercises duringr marriage.— 
Clemmons v. McDowell, TexCiv* 
App., 5 S.W.2d 224, affirmed. Com. 
App., 12 S.W.2d 955. 

5a Philippine.—'Matter of Amaiicio,i 
13 Philippine 297. 

9. Philippine.—^Matter of AmanciOy 
supra. 

31 C.J. p 201 note 96. 

7. Tex—Stone v. Jackson, 210 S.W* 
953, 109 Tex 385. 

«. Tex—^Miller v. Miller, 78 S.W. 

1085, 34 TexCiv.App. 867. 

9 . Tex—^Flr^t Nat Bank v. Phil¬ 
lips, Clv.App., lOl' S.W.2d 819, er¬ 
ror dismissed. , ^ 

31 C.J. p 201 note 99. 
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to control and management likewise terminates.^® 

1>. Actions by Snrvivor 

The survivor In community may sue In behalf of the 
dissolved community. 

As community administrator or liquidator, the 
survivor in community may sue in behalf of the 
dissolved community,without first qualifying un¬ 
der statutes providing for formal qualification of 
the survivor as community administrator,and, a 
fortiori, the survivor may thus sue after such qual- 
ification.^3 Thus the survivor may sue for the 
possession of the community property,^^ to cancel 
conveyances of community property made prior to 
the dissolution of the community,to recover dam¬ 
ages constituting community property,^® or for a 
receivership of the community property.^7 While 
•such an action may be maintained by the survivor 
alone,and in his own name,^® it is not reversible 
error to join the heirs as plaintiffs,2® and, in a suit 
to cancel deeds and other instruments relating to 
the community estate, it has been held that the heirs 
are not only necessary, but also proper, parties.^! 


§ 577 

The usual rules as to pleading and evidence ap¬ 
ply in actions by the survivor.2 2 Where the surviv¬ 
or sues as liquidator of the community, the burden 
of pleading and proving termination of authority as 
survivor by the appointment of an administrator 
of the decedent’s estate is on defendant; plaintiff 
need not allege that there is no administration on 
the estate of deceased and no necessity of any.^^ 

§ 577. -New Contracts 

The survivor has no power, as liquidator of the com- 
munity, to bind the estate by new contracts unconnected 
with the administration of the community. 

The survivor, as liquidator of a community, has 
no power to make new contracts which are not con¬ 
nected with the administration of the community 
and such contracts or debts are not a lien on the 
community property superior to the rights and title 
of the heirs.25 However, a contract by a qualified 
survivor to pay an attorney a large contingent fee 
for the collection of a doubtful claim has been held 
to be valid and binding on the estate.^® 


la Tex.—^Van Ness v. Crow, Civ. 
App., 215 S.W. 572. 

11. La.—^Folse v. Maryland Casual¬ 
ty Co., App., 193 So. 386. 

Tex.—^Lyford Realty Co. v. Clark, 
Civ.App., 154 S.W.2d 277, error re¬ 
fused—^Boomer v. Massachusetts 
Bonding^ & Insurance Co., Civ.App., 
148 S.W.2d 946, error dismissed— 
Rogers V. Smith, Civ.App., 31 S.W. 
2d 871—^Evans v, Evans, Civ.App., 
249 S.W. 1097. 

31 C.J. p 202 note 4. 

Judgment recovered by community 
survivor construed.—Banister v. 
Eades, Tex.Civ.App., 283 S.W, 351. 

12. Tex.—Southern Underwriters v. 
Lewis, Civ.App., 160 S.W.2d 162— 
Bond V. Dugat, Civ.App., 81 S.W. 
2d 736. 

31 C.J. p 202 note 5. 

13. Tex.—Tucker v. Brackett, 28 
Tex. 336. 

31 C.J. p 202 note 6. 

14. Cal.—Feig v. Bank of Italy Nat 
Trust & Savings Ass’n, 21 P.2d 421, 

■ 218 Cal. 54. 

La.—^Veazy v. Trahan, 26 La.Ann. 
606. 

15. Cal.—Boyd v. Lancaster, 132 P. 
2d 214, 56 Cal.App.2d 103. 

Tex.—Underwood v. Carter, Civ.App., 
61 S.W.2d 1061. 

31 C.J. p 202 note 8. 

16; La.—Schwartzenburg v. Louisi¬ 
ana Highway Commission, 168 So. 
125, 184 La. 989. 

Tex.—^Morris v.-Davis, Civ.App., 292 
S.W. 674. 

31 C.J. p 202' note 9. 


17. Tex.—^Merrell v. Moore, 104 S. | 
W. ‘514, 47 Tex.Civ.App. 200. 

31 C.J. p 202 note 10. 
la Tex—^Missouri, K. & T.* R. Co. 
V. Groseclose, Civ.App., 134 S.W. 
736. 

Heirs not necessary parties 

The heirs are not necessary par¬ 
ties as the surviving wife, as com¬ 
munity administratrix had the right 
to prosecute the suit for the benefit 
of the estate.—^Broussard v. Beau¬ 
mont Rice Mills, TexCiv.App., 115 
S.W.2d 1235—^Bond v. Dugat, Tex 
Civ.App,, 81 S.W,2d 736—Underwood 
v. Carter, TexCiv.App., 51 S.W.2d 
1061. 

19. Tex—^Underwood v. Carter, su¬ 
pra—Morns V. Davis, Civ.App., 292 
S,W. 574. 

Allegation of ownership 
Allegation that plaintiff was sole 
owner of note sued on, which was 
payable to deceased husband, was 
sufficient as against special excep¬ 
tion.—Rogers v. Smith, Tex Civ. App,, 
31 S.W.2d 871. 

20. Tex—Missouri, K, & T. R. Co. 
V. Groseclose, Civ.App., 134 S.W. 
736. 

2L Tex—Colvard v. Goodwin, Civ. 
App., 24 S.W,2d 786, error dis¬ 
missed. 

22. Matters in avoidance of defense 

Plaintiff, without further plead¬ 
ing, may offer evidence in avoidance 
of new matters set up in the answer 
or tending to overcome matters dis¬ 
closed by defendant’s evidenca— 
Peig V. Bank of Italy Nat Trust & 


Savings Ass’n, 21 P.2d 421, 218 Cal. 
64. 

23. Tex—^Rogers v. Smith, Civ.App., 
31 S.W.2d 871—^Evans v. Evans, 
Civ.App., 249 SW. 1097. 

31 C.J. p 202 notes 18, 14. 

24. Tex—Stone v. Ellis, 7 S.W. 349, 
69 Tex 325. 

Indebtedness 

The qualifted survivor’s power to 
manage, control, and dispose of the 
community property necessarily car¬ 
ries with it the power to create such 
indebtedness against it as is inci¬ 
dental to the management control, 
and disposition thereof. A debt, 
however, incurred by a partnership 
formed after the death of the wife, 
of which the survivor is a member, 
the assets of which consist of bor¬ 
rowed money, could not be an in¬ 
debtedness incident to, or in contin¬ 
uation of, the management and con¬ 
trol of the community estate.—^Mc- 
Graw v. Broach, TexCiv.App., 27 S. 
W.2d 250. 

Signing in representative capacity 
The fact that a note describes the 
administratrix as signing in her rep¬ 
resentative capacity does not deter¬ 
mine the question of whether the 
note was executed within the limits 
of her powers.—State Nat Bank of 
Bonham v. Hester, TexCiv.App., 1 S. 
W.2d 916, error dismissed. 

25. Tex—^Paris v. Simpson, 69 S.W. 
1029, 30 TexCiv.App. 103. 

2 a Tex—James v. Turner, 14 S.W. 
674, 78 Tex 241. 
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§578. -Obligations of, and Claims against, 

Community 

a. In general 

b. .A.ctions against the community 

a. In General 

The survivor has the power and duty, as liquidator of 
the community, to settle the obligations of the com¬ 
munity. 

To the survivor, as liquidator of the community, 
falls the capacity and duty of settling the obliga¬ 
tions of the community.27 

Performance of community contracts. As com¬ 
munity administrator or liquidator, the survivor in 
community has the power to perform contracts en¬ 
tered into by the community prior to its dissolu- 
tion,2S A conveyance of community realty may be 
made by the survivor in performance of a contract 
to sell and convey entered into by the community 
prior to its dissolution,^^ even where the vendee has 
defaulted in the pa>Tnent according to the terms of 
the contract, but under such circumstances that a 
court of equity would have been justified in decree¬ 
ing a specific performance but the survivor has 
no power to transfer community property by deed 


for the purpose of carrying out an unenforceable 
contract, and the power of a surviving wife, as 
such, to convey community property in perform¬ 
ance of her deceased husband’s contract ceases 
when she qualifies as administratrix of his estate. 

Alloivance, reneu^alj or payment of claims. In 
the capacity of community administrator or liqui¬ 
dator, the survivor in community has the power to 
recognize, allow, adjust, and settle the claims 
against the community arising prior to its disso¬ 
lution,and to pay them,82 even without qualifi¬ 
cation under statutes providing for formal qualifi¬ 
cation of the survivor as community administra¬ 
tor,23 and, a fortiori, the survivor has such pow¬ 
ers after such qualification,*34 and where the pay¬ 
ment is made f/om the survivor’s separate property 
the survivor may appropriate community property 
by way of reimbursement,35 provided he or she does 
so fairly33 and not to the detriment of the remain¬ 
der of the estate.37 These powers include the pow¬ 
er to make preferences among creditors of the same 
class, and to pay some creditors and leave others to 
their legal remedies.33 The liquidating survivor 
may also enter into obligations in renewal of com¬ 
munity obligations,39 and thus extend the limita¬ 
tions of actions on such claims.*^® 


a?. Tex.—Clemmons v. McDowell, 
Clv.App,, 6 S.W.2d 224, affirmed, 
Com.App., 12 S.W.2d 965. 

SI C.J. p 202 note 21. 

28 . Tex.—Brewer v. Hall, 2'3 Tex. 
5S3, 76 Am.D. 76—^McCombs v. 
Abrams, Civ.App., 28 S.W.2d 584, 
affirmed, Com,App„ 48 S.W,2d 612, 

31 C.S. p 202 note 23. 

29 . Tex.—Schramm v. Hoch, Civ. 
App., 241 S.W. 1087. 

31 C.J. p 202 note 24. 
sa Tex.—^Primm v. Barton, 18 Tex. 
20 $. 

31. La.—First Nat. Bank of Abbe¬ 
ville V. Broussard, 11 So. 2d €02, 
affirming, App., 5 So.2d 189. 

31 CJ. p 202 note 29. 

Fimeial expenses 

Under statute providing that ex¬ 
empted property, other than home¬ 
stead or any allowajice made in lieu 
thereof, shall be liable for payment 
of funeral expenses and expenses of 
last sickness of deceased, when pre¬ 
sented within time prescribed there¬ 
for, survivor In community may 
make painnent of debts for funeral 
expenses and expenses of last sick¬ 
ness out of community property.— 
Pickens v. Pickens, 83 S.W.2d 951, 
125 Tex. 410, setting aside, Civ.App., 
'52 S.W.2d 1087. 

32 . Tex.—^Pickens v. Pickens, supra. 
31 C.J. p 203 note 30. 

Zn own name 

'*As survivor he had competent au¬ 


thority «to discharge the debts of the j 
partnership; and whether the dis¬ 
charge of debts, or any act which he 
might lawfully do as survivor, be 
done in his own name simply, or in 
his name as survivor is immateri¬ 
al. The law, for the preservation of 
rights, would look to the substance 
and not the form.”—Griffin v. Stan- 
olind Oil & Gas Co., 125 S.W.2d 546, 
'548, 138 Tex. 45, affirming, Civ.App., 
102 S.W.2d 2'31—Jones v. Jones, 16 
Tex. 143, 148. 

With separate funds 
Widow had right to pay vendor's 
lien notes a^inst community prop¬ 
erty with her separate funds with¬ 
out being termed an ”intermeddler.” 
—Davis V. Magnolia Petroleum Co., 
Civ.App., 105 S.W.2d 695, affirmed 
134 S,W.2d 1042, 134 Tex. 201. 

33- N.M.—Crary v. Field. 60 P. 342, 
9 N.M. 222. 

31 C.J. p 203 note 31. 

34. Tex.—^Leatherwood v. Arnold, 1 
S.W. 173, 66 Tex. 414. 

31 C.J. p 203 note 32. 

35. Tex.—Williams v. Davis, Civ. 
App., 133 S,W.2d 276—Kerens Nat. 
Bank v. Stockton, Civ.App,, 281 S. 
W. 680, reversed on other grounds 
40 S.W.2d 7, 120 Tex. 646, 77 A. 
L.B. 362. 

31 C.J. p 203 note 33. 

36. Tex.—Williams v. Davis, Civ. 
App., 133 S.W.2d ^ 2715 —Jennings v. 
Borton. 98 SW."*'<45. ,44 *Tex.Civ, 
App. 280. 


37. Tex.—Jennings v. Borton, supra. 

38. Tex.—^Leatherwood v. Arnold, 1 
S.W. 173, 66 Tex. 414. 

81 C.J. p 203 notes 36-38. 

39. La.—^Pirst Nat. Bank of Abbe¬ 
ville V. Broussard, 11 So.2d 602, af¬ 
firming, App., 6 So. 2d 189. 

Tex.—^Walston v. Gibson, Civ.App., 
141 S.W.2d 997, error refused— 
Citizens Sav. Bank & Trust Co. v. 
Spencer, Civ.App., 106 S.W.2d 671, 
error dismissed Citizens Sav. Bank 
& Trust Co. of St. Johnsburg, Vt v. 
Spencer, 110 S.W.2d 1161, 130 Tex. 
384—Bell V. Pirtle, Civ.App., 69 S. 
W.2d 476. 

31 C.J. p 203 note 39. 

Limltatioxui on power 
The surviving husband may, with¬ 
out any administration of any kind, 
renew and extend community debts, 
and even existing liens on community 
property; but these rights and pow¬ 
ers must be exercised within a rea¬ 
sonable time after the death of the 
spouse, and it must be made to ap¬ 
pear that such action is necessary 
for the preservation or protection 
of the community estate—First Nat. 
Bank v. Phillips, Tex.Civ.Appl, 101 
S.W.2d 319, error dismissed. 
TraasactidiLs held not renewals 
Tex.—First Nat. Bank v. Phillips, su¬ 
pra—Tilley v. Kangerga, Civ.App., 
83 S.W.2d 787, ertor refused. 

40. Tex.—Walston v. Gibson, Civ. 
App., 141 S.W.2d 997, error refused 
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b. Actions against the Commnnity 

The community survivor, as liquidator of the com¬ 
munity estate, may be sued on a community obligation. 

General authority to administer or liquidate the 
community includes capacity and liability to be sued 
on community obligations,^! as sole defendant,^2 
without joinder of the decedent’s heirs^^ qj- repre¬ 
sentatives,^^ unless, in the case of heirs, it is 
sought to make them personally liable,^5 or unless 
the action is to divest the community of its title to 


real estate on the ground of nonpayment of the 
purchase price and this is so whether the sur¬ 
vivor is the husband^*^ or the wife,’^^ especially 
where the survivor has qualified as community liq¬ 
uidator under statutory provisions whereby the ca¬ 
pacity and powers of the survivor are enlarged,** 
although such qualification is not necessar}’ to such 
capacity and liability.^® 

Possession of community property is not essential 
to liability to suit where the survivor’s general 


.—^Kauffmann v. Hahn, Civ.App., 59 

S.W.2d 435. 

31 C.J. p 203 note 40. 

Olvlner of note 

■ The husband, survivor in communi¬ 
ty, may acknowledge a community 
debt on open account by giving a 
note, thereby converting it into an 
ordinary money obligation preacripti- 
ble by ten years only.—^Harman & 
Stringfellow v. Legrande, 91 So. 726, 
151 La. 253. 

4L La.—Simpson v. Bulkley, 78 So. 

691, 140 La. 589, L.R.A.1917C 494. 
31 C.J. p 203 note 43. 

Limitations 

After death of husband who re¬ 
newed note, wife’s right to plead lim¬ 
itation against renewal was no bet¬ 
ter than husband’s would have been. 
—T. A. Hill State Bank of Weimar v, 
Schindler, Tex.Civ.App., 33 S.W.2d 
833, error refused. 

42. La.—Childs v. Pruitt, 200 So. 282, 

196 La. 866. 

31 C.J. p 203 note 44. 

Poreclosnre of mortgage 

(1) The holder of a mortgage on 
property belonging to a marital com¬ 
munity may, after the death of the 
mortgagor’s wife, foreclose the mort¬ 
gage by proceeding against the mort¬ 
gagor alone as the head and master 
of the community, without opening 
the succession of the deceased wife 
or making her heirs or legal repre¬ 
sentatives parties.—^Andrews v. Mc¬ 
Creary Lumber Co., 99 So. 579, 155 
La. 780, 33 A.L.R. 608—31 C.J. p 203 
note 44 [c] (2). 

(2) Under notes and mortgages 
representing community obligation, 
executory process could be obtained 
against surviving spouse.—^W. F. 
Clopton & Co. V. Alfred, 135 So. 621, 
17 La.App. 98. 

(3) Where husband and wife exe¬ 

cuted mortgage on community prop¬ 
erty to secure community debt and 
wife died^ husband as survivor and 
representative of ^ community was 
properly impleaded cu^ party' defend¬ 
ant In suit to foreOldse dibrts^ge.— 
Harris v. First Nat. Bank, 169 So. 341, 
185 La. 284. ' ' 

(4) In ' ^ecut^i^y, ^' ^proceeiiings 
against widoV to'foreclose mort¬ 


gage. securing a note representing a 
debt of the community, and which 
imported a confession of judgment on 
community property, widow could le¬ 
gally accept service of petition and 
waive citation, service, and notice 
of seizure, in so far as she was per¬ 
sonally concerned.—Turner v. Glass, 
188 So. 147, 192 La. 478. 

(5) Appearance of deceased mort¬ 
gagor’s widow by rule, in proceedings 
by executory process, to set aside 
mortgagee’s notice to pay what ap¬ 
peared to be community debt, was 
authorized, since purpose of rule was 
merely to set aside service of notice, 
which was only a preliminary step 
before writ of seizure and sale would 
issue and sale of property could be 
effected, and question could be deter¬ 
mined by summary process.—Coreil 
V. Vidrine, La.App., 171 So. 199. 

(6) Purpose of act which author¬ 
izes mortgagee to proceed against ei¬ 
ther surviving spouse In foreclosure 
by executory process, where note rep¬ 
resents community debt, without 
making heirs parties, indicates that, 
where administrator has qualified for 
decesLsed spouse’s estate, he is prop¬ 
er person on whom to serve notice to 
pay, without affecting mortgagee’s 
right to foreclose outside the suc¬ 
cession.—Coreil V. Vidrine, supra. 

(7) Other cases Involving foreclo¬ 
sure of mortgages see 31 C.J. p 208 
note 44 [c]. 

Proceeding in rem 

(1) Proceedings by executory proc¬ 
ess on community debt against com¬ 
munity property is in rem.—McCoy 
V. Hunter, 120 So. 767, 167 La. 1032, 

(2) In a proceeding in rem agaanst 
community property, the survivor 
in community being tte person 
against whom such proceedings may 
be conducted, the appointment of a 
curator ad hoc' to represent such 
spouse, if he or she Is absent. Is au¬ 
thorized.—^Dixon V.- Federal * Land 
Bank, of New Orleans, 200. So. 306, 
196 La. 937. > 

43. La.—^Dlxon v. Federa^ Land Bank^ 

oje New Qrlean^,,f|yipra-^Andrfwa v. 

McCreary Lumber do.,'99 So. 579, 

15^ La. 780, 38 A.L.R, 608. . , 

8l'C.J. I) 204 note 45. 


Zn. exeeatozy proceedings 
La—Turner v. Glass, 188 So. 147, 
192 La. 478—Coreil v. Vidnne, 
App., 171 So. 199. 

Operation, of statute 
A statute authorizing proceedings 
“via executiva” under certain circum¬ 
stances to enforce debts of the com¬ 
munity against a surviving spouse, 
without making the heirs parties, 
being remedial, may be given a re¬ 
troactive effect.—Landry v. Grace, 120 
So. 770, 167 La. 1042—McCoy v. Hunt¬ 
er, 120 So. 767, 167 La. 1032. 

Validity of statute 

Statute authorizing service under 
certain circumstances on surviving 
spouse in community was not uncon¬ 
stitutional as to heirs of deceased 
spouse.—^Landry v. Grace, 120 So. 
770, 167 La, 1042—McCoy v. Hunter. 
120 So. 767, 167 La. 1032. 

44. Tex—Carter v. Conner, 60 Tex. 
52. 

31 C.J. p 204 note 46. 

Joinder is permissihle 

(1) Joinder of administrator is per¬ 
missible.—Jones V. Jones, 15 Tex 143 

(2) It was not improper to pre¬ 
sent a claim to the executor and to 
join the executor as a party defend¬ 
ant in a suit against the surviving 
husband to recover a community ob¬ 
ligation, since any judgment obtained 
is collectable out of the entire com¬ 
munity estate and for that reason 
the estate of the deceased member Is 
interested in defending.—Pierson v. 
Pierson, 115 P.2d 742, 63 Idaho L 

45. La.—^Hart v. Foley, 1 Rob. 378. 
31 C.J. p 204 note 47. 

46. La.—Latour v. Latour, 64 So. 
133, 134 La. 342. 

47. La.—philds v. Pruitt, 200 So. 282, 
196 La. 866. 

31 C.J. p 204 note 49, p 205 note 53. 

48: La.—^Dixon v. Federal Land 
Bank of New Orleans, 200 So. 306. 
196 La. 937. 

31 C.J. p 204 note 50, p 205 note 54. 

46. Tex—Wiseman v. Swam, Civ. 

App., 114 S.W. 145. 

31 C.J. p 204 note 51. 

sa Tex—Woodley v. Adams, 55 Tex 
526. 

31 C.J. p 204 note 52. 
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status as community liquidator is recognized nor 
is the survivor liable to an action on a community 
obligation because he or she is in possession of 
community property.®^ 

Renunciation of the community by the sur^uving 
wfe renders her incapable of representing the com¬ 
munity in actions on community obligations.^^ 
Where, however, the effect of the renunciation is 
merely to exonerate the widow from any personal 
liability for the community debts, a renunciation 
pending executory proceedings does not change her 
status as the surviving spouse of the mortgage debt¬ 
or or alter her character as his legal representative 
with whom a statute authorizes a mortgage creditor 
to prosecute contradictorily an executory proceed¬ 
ing in rem.54 Where the surviving widow in com¬ 
munity and usufructuary has accepted the commu¬ 
nity, the heirs are all of age, and the administra¬ 
tor has been dismissed, a creditor of the commu¬ 
nity has a right of action against the widow in com¬ 
munity for all the indebtedness he claims, and also 
a right to make the heirs of the husband parties to 
the suit and to call on them to accept or reject the 
succession of the husband, if they have not already 
done so.^5 

Termination of liability. Where, as discussed 
supra § 525, the general authority of the survivor 
as community liquidator is terminated by the ap¬ 
pointment of an administrator for the estate of the 
deceased spouse, the survivor, after such an ap¬ 
pointment, is no longer liable to suit on community 
obligations,^^ but, where the survivor’s general au¬ 
thority continues notwithstanding the opening of 
the succession of the deceased spouse, the capacity 


and liability of the survivor to be sued continues in¬ 
dependently of the administration of such succes- 
sion.57 Similarly, where remarriage of the surviv¬ 
ing spouse terminates the capacity and authority 
of such survivor as community administrator, lia¬ 
bility to suit as the representative of the commu¬ 
nity ceases on remarriage,^* the creditors, in such 
case, being thrown on their remedy against the 
administrator of the deceased spouse, or, in de¬ 
fault of administration on his estate, against the 
heirs.5® 

Conditiofis precedent. Where the community 
creditors have the right to proceed directly against 
the survivor, they need not first provoke the liq¬ 
uidation of the community through the medium of 
the succession of the deceased spouse,*® especially 
where such succession does not include community 
property;*^ nor is it necessary to obtain the ap¬ 
proval of their claims by citation from the probate 
court in statutory proceedings for the enforcement 
of liability on the bond of the survivors.*^ 

Pleading, proof, and trial. The survivor should 
be sued as such,** and a properly qualified sur¬ 
vivor may be sued individually on a community 
debt without reference being made in the plead¬ 
ings to his appointment and qualification.*^ 

The usual rules as to the sufficiency of plead¬ 
ings apply.** In an action against a community 
survivor the usual presumptions will be indulged,** 
and the burden is on plaintiff to show that the 
claim sued on is community obligation.**^ The usu¬ 
al rules as to the admissibility of evidence apply.** 
Disputed questions of fact are for the determination 
of the trier of facts,** but where the evidence is 


BI. Tex.—Hartz v. Hausser, Civ. 
App., 90 S.W. 63—Bonnell v. Prince, 
32 S.W. 855, 11 Tex.Civ.App. 399. 

52, Tex.—Vela v. Guerra, 12 S.W. 
1127, 75 Tex. 595—Whitmire v. 
Farmers* Nat Bank, Civ.App., 97 S. 
W. 512. 

53. La.—^Lemann v. Truxillo, 32 Leu 
Ann. 65. 

64 . La.—^Landry v. Grace, 120 So. 
770, 167 La. 1042. 

55. Leu—^Boone v. Boone, 92 So. 861, 
152 La. 208. 

56. Tex.—^Tucker v. Brackett, 28 Tex. 
336. 

31 C.J. p 205 note 63. 

57. Tex.—^Levy v. Moody, Civ.App., 
87 S.W. 205. 

31 C.J. p 205 note 66. 

58. Tex.—W’ingfileld v. Hackney, 68 
S.W. 263, 95 Tex. 490. 

31 C.J. p 205 note 67. 

69. Tex.—^Pucket v, Johnson, 45 Tex. 
560. 


GO. La.—^Landreaux v. Louque, 9 So. 

32, 43 La.Ann. 234. 

31 C.J. p 205 note 70. 

61. La.—^Verrier v. Loris, 19 So. 677, 
48 La.Ann. 717—Cason’s Succession, 
32 LA.Ann. 790. 

62. Tex—Osborne v. Robinson, Civ. 
App., 35 S.W. 327. 

31 C.J. p 205 note 72. 

63- Tex.—Woodley v. Adams, 65 Tex. 
526. 

31 C.J. p 205 note 73. 

64. Tex.—^Lindsey v. Hargett, Civ. 
App., 56 S.W.2d 617. 

65. Allegatdon. in defense held not 
surplusage.—^First Nat Bank v. Phil¬ 
lips, Tex.Civ.App., 101 S.W.2d 319, er¬ 
ror dismissed. 

On demnrzer 

Petition held sufficient as against 
a geneial demurrer.—State Nat. Bank 
lof Bonham v. Hester, 'Ifex.Clv.App.,, 
1 S.W.2d 916, ertor dismissed. 
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66. ZTo children 

In absence of proof, presumption, 
obtains, in suit against widow as sur¬ 
vivor of community estate, on note 
executed for pasnnent of community- 
debts, that there were no children 
interested.—^Kauflmann v. Hahn, Tex. 
Civ.App., 59 S.W.2d 435. 

67. Tex.—^First Nat Bank v. Phil¬ 
lips, Civ.App., 101 S.W.2d 819, error 
dismissed. 

31 C.J. p 205 note 74. 

68. Tex.—^Boyd v. Orr, Civ.App., 17(k 
S.W.2d 829. 

69. Tex.—^First Nat Bank v. Phil¬ 
lips, Civ.App., 101 S.W.2d 319, er¬ 
ror dismissed. 

Appraisal not binding 
' Community survivor's appraisal of 
corporation stock is not binding on 
her, its market cash value when she 
qualified being for Jury.—Rex Sup¬ 
ply Co. V. Shepherd, Tex.Civ.App., 293 
S.W. 342. ‘ 
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not conflicting it is proper to give a peremptory in¬ 
struction."^® 

Jifdgment and execution. The judgment on a 
community obligation, in an action against the sur¬ 
vivor, should be against the survivor as such,'^! but 
it has been held that a judgment against the sur¬ 
vivor individually on a community obligation binds 
the community as effectually as though it had been 
rendered against the survivor as such .’^2 ^iso the 
judgment should provide for its satisfaction out of 

community property.'^s 

Ordinarily a judgment against the survuvor in 
community, on a community obligation, may be 
enforced by execution against community proper¬ 
ty,74 whether or not so directed.75 However, the 
judgment is not enforceable against the separate es¬ 
tate of decedent, even though such estate is also 
liable for the community debt on which the judg¬ 
ment is based.76 Also where, after judgment 
against the survivor, the administration of the sur¬ 
vivor is superseded by administration on decedent’s 
estate, the judgment is enforced by presentation to 
the administrator for approval and allowance,77 
and its direct enforcement by sale of community 
property may be enjoined.^® Likewise where, after 
judgment against the surviving wife, she remar¬ 
ries, thus terminating her administration, an execu¬ 
tion sale under the judgment may be stayed at the 
instance of the wife and heirs.7^ A court of equity 
may impose such conditions on a sale under exe¬ 
cution as may be necessary to prevent the property 


from being sacrificed.^® A judicial sale of commu¬ 
nity property in proceedings against the surviving 
spouse alone passes a valid title to the purchaser^! 
as against the heirs of decedent.^2 Where the en¬ 
tire property is ordered to be sold and is adjudicat¬ 
ed to the purchaser, title to the w^hole passes to 
him notwithstanding a mere formal recital in the 
deed that it is a sale and conveyance of the right, 
title, and interest of the survivor.83 

The survivor and heirs may be estopped by their 
conduct to deny the validity of a sheriff’s sale of 
community property.Even if the judicial pro¬ 
ceedings and sale are void or voidable as to an al¬ 
leged interest of the heirs, they cannot claim the 
property and at the same time repudiate the ob¬ 
ligation of restoring that portion of the purchase 
price which inures to their benefit.^S 

Either the heirs or the survivor may purchase at 
the sale. Where the survivor purchases and also 
retains a surplus arising from the sale, the heirs 
may have a lien or privilege for their share of the 
surplus; but, where they take no steps to assert 
such a Hen while the properly stands, apparently 
unencumbered, in the name of the survivor, a trans¬ 
feree from him acquires the property free of lien.®® 

§ 579. -Disposition and Conveyance of 

Community Property 

a. In general 

b. In settlement of community debts 

c. Operation and effect of conveyances 


TO. Teac.—^McGraw v. Poxworth-Gal- 
bralth Lumber Co., Civ.App., 27 S. 
■W.2d 664, error dismissed. 

Denial of peremptory instroctioii 
held proper.—^Plrst Nat. Bank v. Phil¬ 
lips, Tex.Civ.App., 101 S.W.2d 319, er¬ 
ror dismissed. 

71. Tex.—Woodley v. Adams, 65 Tex. 
626—Breck v. Coffield, 91 S.W. 694, 
42 Tex.Civ.App. 24. 

Wife’s separate estate I 

Where a husband entered into con¬ 
tracts with his sons for the payment 
of monthly sums and the fu'^nishing 
of room and board for services ren¬ 
dered, Judgments rendered in actions 
on Quantum meruit running against 
husband individually and as executor 
of the estate of his deceased wife 
and each of them could not bo col¬ 
lected from the separate escate of 
the deceased wife, since she, was not 
personally liable for the debt in hai* 
lifetime, and there could be no judg¬ 
ment against the estate except in so 
far as the estate profited from the 
community property.—^Pierson v. 

Pierson, 115 P.2d 742, 63 Idaho 1. 

72. Tex.—^Toung v, Anderson, Civ. 


App., 113 S.W.2d 274—Waltz v. 
Uvalde Rock Asphalt Co., Civ.App., 
68 S.W.2d 884. 

31 C.J. p 206 note 76. 

73. Tex.—Tucker v. Brackett, 28 Tex. 
336. 

74. Tex-—Stone v. Jackson, ilO S.W. 
953, 109 Tex, 386, reversing, Civ. | 
App., 165 S.W. 960. 

31 C.J. p 206 note 79. 

75. Tex,—^Hollingsworth v. Davis, 62 
Tex. 438—Carter v. Conner, 60 Tex. 
62. 

j76. Tex.—^New Boston First* Nat. 
Bank v. Daniel, Civ.App., 172 S.W. 
747. 

77. Tex.—^Hollingsworth v. Davis, 62 
Tex. 438—^Tucker v. Brackett, 28 
Tex. 336. 

78. Tex.—^Tucker v. Brackett, supra. 
31 C.J. P 206 note 85. 

79. Tex.—Wingfield v. Hackney, 68 
S.W. 262, 95 Tex. 490. 

80. Tex.—Tucker v. Brackett, 28 Tex. 
336. 


81, Tex.—Waltz v. Uvalde Rock As¬ 
phalt Co., Clv-App. 68 S.W.2d 884. 
31 C.J. p 206 note 90. 

Executory process 
Failure to attach to petition for ex¬ 
ecutory process on community debt 
authentic evidence that debt was 
community debt and land community 
property was insufiScient to justify 
setting aside of sale.—McCoy v. 
Hunter. 120 So. 767, 167 La. 1032. 

88. Tex.—^Toung v. Anderson, Civ. 
App., 113 S.W.2d 274—Henry v. 
Vaughan, 103 S.W. 192, 46 Tex.Clv. 
App, 531, error refused—^White v. 
Waco Bldg. Assoa, Ctv.App., 31 S. 
W. 68. 

83. La.—Lurla v. Cote Blanche Co., 
38 So. 279, 114 La. 385. 

Tex.—Ostrom v. Arbold, 68 S.W- 630, 
24 Tex.Clv.App. 192. 

84. La.—^Harris v. First Nat Bank, 
169 So. 341, 186 La. 284. 

85. La.—^Luria v. Cote Blanche Co., 
38 So. 279, 114 La. 385—Kellogg v. 
Duralde, 26 La.Ann. 234—Coulson 
V. Wells, 21 La.Ann. 388. 

88. La.—Schlieder v. Boulet 50 So. 
617, 124 La. 668. 
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d. Rights arid liabilities of purchasers 

e. Pleading and evidence 

a. In General 

Except as authorized by statute, a community sur¬ 
vivor has no power to dispose of community property. 
A survivor who has duiy qualified under some statutes 
to administer community property has wide power to dis¬ 
pose thereof. 

In the absence of statutory sanction, the survivor 
has no power, even as community liquidator, to con¬ 
vey or otherwise dispose of community property,^^ 
although, under the various community property 
statutes, as discussed infra subdivision b of this 
section, the survivor may have power to dispose of 
community property for the pavTuent of commu¬ 
nity debts, or, as discussed supra § 578 a, in the per¬ 
formance of community contracts entered into prior 
to the dissolution of the community, or in settlement 
of claims to the property by third persons.*® What¬ 
ever right the surviving spouse may have to sell 
community property may be exercised only by him; 
he cannot confer it on his executor.^^ Where the 
administrative powers of a surviving wife are ter¬ 
minated by her remarriage, she cannot thereafter 
make a valid disposition of the community prop- 
erty.30 Likewise, where an administration by the 


surviving wife is terminated by the qualification of 
an independent executor under the deceased hus¬ 
band’s will, a subsequent deed by her passes no 
title to decedent’s interest.^^ 

Qualified survivor. Where the survivor has for¬ 
mally qualified as community administrator, the 
survivor’s power to dispose of community property 
in the course of administration or liquidation of 
the community estate is freed from the trammels 
otherwise thrown around such estates,*2 and the 
survivor may make such disposition of the property 
as seems best for the estate,** whether the property 
is real or personal,*^ and without reference to the 
existence of community debts*^ or the amount 
thereof,** or the solvency of the community es¬ 
tate.**^ The power of disposition conferred by the 
statutes on the qualified survivor extends to the 
entire community property, including decedent’s in¬ 
terest therein,** but does not extend to the sepa¬ 
rate property of the deceased spouse.** The qual¬ 
ified survivor, while not the owner of the commu¬ 
nity property, may nevertheless dispose of it prac¬ 
tically as owner.^ The survivor may sell the com¬ 
munity property,* exchange it for other property,* 
make a coal, oil, or gas lease covering it,^ or mort¬ 
gage it* Likewise, the survivor may mortgage the 


87. Philippine.—Coronel v. Ona, 33 
Philippine 456. 

31 C.J. p 206 note 99. 

88: Tex.—^Allen v. Bright, Civ.App., 
23 S.W. 712. 

89. Tex.—^Tomlinson' v. H. P. 
Drought & Co., Civ.App., 127 S.W. 
262, error denied 128 _S.W. xv. 
9a Tex.—Auerbach v. Wylie, 19 S. 
W. 856, 84 Tex. 615, dissenting opin¬ 
ion 20 S.W. 776, 84 Tex. 616—Davis 
V. McCartney, 64 Tex. 684—^Van 
l^ess V. Crow, Civ.App., 215 S.W. 
572. 

91. Tex.—^Nations v. Neighbors, Civ. 

App., 201 S.W. 691. 
da Tex.—^McFarland v. Beaton, Civ. 
App., 126 S.W.2d 719, affirmed Bea¬ 
ton v; McFarland, 134 S.W.2d 1068, 
134 Tex. 652—Kirkland v. Oil Inv. 
Co., Civ.App., 41 S.W.2d 126. 

31 C.J. p 207 note 11, p 208 note 43. 
Appointment and <iualidcation see 
supra § 576. 

Order of court 

A qualified community survivor 
jrfay dispdse of community property 
without any previous order of the 
prqbate court to that effect—Clem¬ 
mons V. McDowoll, Tex.Clv.App., 6 
S<5\5r.2d Zfk 228, affirmed, ConauApp., 
Xi S.W.24' *65. 

pfiiMipM PiupOM of a. com- 
munity a^inls^tion is to empow- 
^ dispose, 

of the dommunffy pn^erty instead of 
relying upon the ‘eqUi^^le fight to 1 


dispose of 'it as a surviving partner 
I without administration.'*—Clemmons 
V. McDowell, supra. 

93. Tex.—^Walker v. Koger, Civ.App., 
131 S.W.2d 1074, error dismissed. 
Judgment correct—^Maxfleld v. Pure 
Oil Co., Clv.App., 62 S.W.2d 259, er¬ 
ror refused. 

31 C.J. p 207 note 12. 

94. Tex.—G-reen v. Windham, Civ. 
App., 230 S,W. 726. 

95. Tex.—^Fidelity Union Ins. Co. v. 
Hutchins,* 133 S.W.2d 105, 134 Tex. 
268, reversing, Civ.App., Ill S.W. 
2d 29.2, and rehearing denied 135 
S.W.2d 695, 134 Tex. 268—^Brunson 
V. Yount-Lee Oil Co., 56 S.W.2d 
1073, 122 Tex. 237, affirming, Civ.! 
App.1931, 82 S.W.2d 893—^A^vance-| 
Rumely Thresher Co. v. Blevins, 
Civ.App., 248 S.W. 1086. 

31 C.J. p 207 note 14. 

Siisbaiid of insane -wife as quali¬ 
fied administrator of community es¬ 
tate may convey homestead without 
wife's Joining in deed, regardless’of 
whether estate is in debt.—Green v, 
Windham, 278 S.W. 1101, 116 Tex. 162, 
affirming, Civ.App., 230 S.W. 726. 

96- Tex.—Watkins v. Hall, 57 Tex. 1. 

97. Tex.—^Johnson v. Taylor, 43 Tex. 

121 . 

31 C.J. p 207 note 16. 

98, Tex.—Green v. Windham, iciv. 
App., 230 S.W. 726. 

31 C.J. p 207 note 17. 
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[99. Tex.—Clark v. First Nat. Bank. 

Com.App., 210 S.W. 677, reversing, 
' Civ.App., 172 S.W. 747. 

1. Tex.—^Davis v, McCartney, 64 Tex. 
584—Green v. Windham, Civ.App., 
230 S.W. 726—Pate v. State, 113 S. 
W. 757, 64 Tex,Cr. 491. 

Quitclaim deed 

Community administrator may pass 
title of deceased spouse by quitclaim 
deed.—^Maxfleld v. Pure Oil Co., Tex. 
Civ.App., 62 S.W.2d 269, error refused. 

2. Tex.—^McFarland v. Beaton, Civ. 
App., 126 S.W.2d 719, affirmed Bea¬ 
ton V. McFarland, 134 S.W.2d 1068, 
134.-Tex. 662. 

31 C.J. p 207 note 21. 

3. Tex.—^Davls v. McCartney, 64 Tex, 
684. 

4. Tex.—^Morris v. Williams, Civ, 
App., 92 S.W.2d 641, error refused 

31 O.J. p 207 note 23. 

5- Tex.—^Bankers Life Co. v. Ball, 
Civ.App., 129 S.W.2d 806, error dis¬ 
missed—^Ball V. Bankers Life Co., 
Civ.App., 103 S.W.2d 1111, error dis¬ 
missed—Duberry v. Texas Life Ins. 
Co., Civ.App., 275 S,W. 286. 

31 C.J. p ?0'7 note 24. 

*‘The power of general disposition 
over the community, given by statute, 
would Contain the lesser power to in¬ 
cumber' it; and We do not think that 
there was ^ error in So much of 'the 
Judgment below held the deed o^f 
trust valid to rae’ extent to incumber 
the community property as such."— 
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community property even to secure an individual 
debt.® He may even give away the community prop¬ 
erty, provided he has extinguished, or thereafter ex¬ 
tinguishes, the community interest in the property 
given away.*^ The fact that the property is covered 
by a community homestead does not affect the power 
of a qualified survivor to dispose of it.® Where, 
however, the property is subject to a mortgage, the 
survivor, disposing of it, is liable for the mortgage 
debt to the value of the mortgaged property.® 

In order to exercise this enlarged power of dis¬ 
position of community property, the survivor’s 
qualification must be in accordance with the sub¬ 
stantial requirements of the statute,but a sale is 
not rendered void by mere irregularities in the pro¬ 


ceedings to qualify,such as irregularities in the 
inventory and appraisement.12 While a subsequent 
qualification will not validate a prior sale,i® a sale 
or conveyance completed and rendered effective aft¬ 
er qualification is valid, although initiated prior 
thereto.i^ 

b. In Settlement of Gommnnity Debts 

Where the survivor is entitled to administer com¬ 
munity property, he may sell it for the purpose of paying 
community debts. 

Under general authority to administer or liqui¬ 
date the dissolved community, the survivor may sell 
the community property for the purpose of paying 
community debtsi® or of reimbursing himself for 
separate funds applied by him in payment of com- 


Jordan v. Imthurn, 51 Tex. 276, 287— 
Coleman v. Coleman, Tex.Clv.App., 
293 S.W. 695, 699. 

In foreclosnxe suit asrainst snr- 
vivor, who mortgaged community 
property, children need not be made 
parties.—Duberry v. Texas Life Ins. 
Co., Tex.Clv.App., 279 S.W. 285. 

IflUnor children, claiming communi¬ 
ty property under conveyances exe¬ 
cuted by father as community admin¬ 
istrator, took property charged with 
existing liens created by him.—Mc- 
Graw V. Merchants* & Planters* Nat 
Bank, Tex.Civ.App.„ 34 S.W.2d 633, er¬ 
ror refused. 

Bight of occupancy 
After father had qualified as com¬ 
munity administrator and mortgaged 
community homestead, sale thereun¬ 
der could be had, notwithstanding 
consequent divestiture of children's 
right of occupancy.—McGraw v. Pox- 
worth-Galbralth Lumber Co., Tex.Clv. 
App., 27 S.W. 2d 554, error dismissed. 

6. Tex.—^Lindsey v. Hargett, Civ. 
App., 56 S.W.2d 517—McGraw v. 
M#‘rchants* & Planters* Nat Bank, 
Civ.App., 34 S.W.2d 633, error re¬ 
fused. 

31 C.J. p 207 note 25. 

7. Tex.—Fidelity Union Ins. Co, v. 
Hutchins, 133 S.W.2d 105, 184 Tex. i 
268, reversing, Civ.App., Ill S.W. 
2d 292, and rehearing denied 135 S. 
W.2d 695, 184 Tex. 268—Leather- 
wood v. Arnold, 1 S.W. 173, 66 Tex. 
414. 

ZTominal conidderation 
Community administrator was au¬ 
thorized to convey community inter¬ 
est of deceased spouse for nominal 
consideration, where deed reciting 
such consideration was based on con¬ 
sideration of previous deed, and was 
given to cure supposed defect of pre¬ 
vious deed.—Maxfield v. Pure Oil Co., 
Tex.Civ.App., 62 S.W,2d 259, error re¬ 
fused. 

Proof of ipower 

Where dadd bf realty which was 


part of community estate, by widow 
who was statutory community sur¬ 
vivor of community estate of de¬ 
ceased husband, was a deed of gift 
grantee had burden of showing, in 
trespass to try title by deceased's 
daughter, that the widow had the 
power to give the realty to the gran¬ 
tee.—^Keller v. Downey. Tex Civ.App., 
161 S.W.2d 803, error granted. 

8. Tex.—Brunson v. Yount-Lee Oil 
Co.. 56 S.W.2d 1073, 122 Tex. 237, 
affirming, Civ.App., 32 S.W.2d 893— 
Boyd V. Orr, Civ.App., 170 S.W.2d 
829—Maxfield v. Pure Oil Co., Civ. 
App., 62 S.W.2d 259, error refused— 
Advance-Rumely Thresher Co. v. 
Blevins, Civ.App., 248 S.W. 1086. 

31 C.J. p 207 note 26. 

9. Tex.—Hmbree-McLean Carriage 

Co. V. Johnson, Civ.App., 86 S.W. 
1021. 

10. Tex.—Busby v. Davis, 57 Tex. 
323—^Wilson v. Fields, Civ.App., 60 
S.W. 1024. 

11. Tex.—^Withrow v. Adams, 23 S. 
W. 437, 4 Tex.Civ.App. 438. 

31 C.J. p 207 note 29. 

12. Tex,—Texas Pac. Coal & Oil Co. 
V. Norton, Civ.App., 238 S.W. 273. 

31 C.J. p 207 note 80. 

13. Tex.—Griffin v. Ford, 60 Tex. 601. 

14. Tex.—^Ford v. Cowan, 64 Tex. 129 
—Culp V. Jones, Civ.App., 24 S.W. 
1123. 

15. Tex.—Shell Oil Co. v. Howth, 169 
S.W.2d 483, 138 Tex. 367, modifying 
Shell Petroleum Corporation V. 
Howth, CivApp., 138 S.W.2d 253— 
Clemmons v. McDowell, Com.App., 
12 S.W.2d 965, affirming, Civ.App., 
6 S.W.2d 224—^Willacy County Wa¬ 
ter Control & Improvement Dist. 
No. 1 v. Hofer, Civ.App., 149 S;W. 
2d 1114—^Williams v. Davis, Civ. 
App., 133 S.W.2d 276—McDonnell v- 
Miller, 6iv.AppL, 133 S.W.2d 142*—■ 
Davis V. Magnolia Petroleum 'Co.,' 
Civ.App., 106 S.W.2d 695, affirmed 
134 S.W,2d 1042, 184 TeiJ 201--Til- 
ley V. Kangerga, GiivJLpb'.f 66 S.W. 


2d 787, error refused—Kinard v. 
Sims, Civ.App., 63 S.W.2d 803, er¬ 
ror refused—Underwood v. Carter, 
Civ.App., 51 S.W.2d 1061—^McCombs 

V. Abrams, Civ.App., 28 S.W.2d 584, 
affirmed, Com.App., 48 S.W.2d 612— 
Hand v. Bmngton, Civ.App., 233 S. 

W. 567. affirmed, Com.App., 242 S. 
W. 722, motion overruled 248 S.W. 
26. 

81 C.J. p 207 note 84. 

Disclaimer 

Where married purchaser of lano 
under an executory contract of pur¬ 
chase when made a defendant to suit 
in trespass to try title and to remove 
cloud from title disclaimed any in¬ 
terest in land, such disclaimer 
amounted to a ratification of sheriff's 
execution sale of land, after death of 
purchaser's wife, to satisfy communi¬ 
ty debt and was binding on purchas¬ 
er’s children, and also amounted to 
recognition that vendor who was the 
purchaser at execution sale acquired 
whatever equity community estate 
then had in property.—Murray v. 
Powell, Tex.Civ.App.. 153 S.W.2d 347. 
acattexs not defeating right 

(1) The right of the survivor to 
sell community property to pay or 
settle community debts is not aff^ted 
or defeated by the pendency of guard¬ 
ianship proceedings as to the minor 
heirs, or by a conveyance of his or 
her undivided one-half interest to a 
person who does not assume payment 
of the community debts or any part 
thereof.—Morgan v. Lomas, Tex.Civ. 
App., 169 S.W. 869. 

(2) The right te not defeated by a 
conveyance of a life estate from the 
heirs'to the survivor for the purpose 
of enabling her to take possession 
without the aid of a court and to pre¬ 
sent partition during her lifetime.— 
Horan v. (yOonnell, Tex.Civ*App., 144 
W. 1048. 

i (S') Likewise, the right is not de¬ 
feated hy the voluntary separation 
of the spouses and their repudiation 
of their reciprocal obligations prior 
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aiunity debts,or such sumvor may convey or 
transfer community property in payment or settle¬ 
ment of community debts^^ or in discharge of a 
lien on the property conveyed,^® or may mortgage 
such property to secure such debts.^^ Statutory 
provisions for the formal qualification of the sur¬ 
vivor as community administrator do not curtail or 
restrict the survivor’s powers in the premises, or 
take them away unless the survivor complies with 
the statutes.20 The power extends to any commu¬ 
nity property,21 whether personal^^ or real,23 in¬ 
cluding a community homestead^^ and other prop¬ 
erty exempt from liability for community debts.25 
The power to sell community property to pay com¬ 


munity debts does not include the power to give 
community property away;2® nor does it include 
the power to exchange community property, unless 
it should be shown that such exchange was itself 
made to pay community debts.27 

The true purpose for which the sale is made,28 
rather than the declarations of the survivor^® or 
recitals in the conveyance,80 controls. A sale made 
in good faith for the purpose of paying debts is 
valid notwithstanding the proceeds exceed the 
amount of the debts,8i and despite the fact that 
other purposes may have contributed to the sur¬ 
vivor’s decision to sell,82 and although there may 
have been no immediate necessity for the sale.83 


to the dissolution of the community. 
—Dever v. Sel 2 , 87 S.W. 891, 39 Tex, 
Civ.App. 558. 

OH and eras lease 
Husband, as community suivivor, 
was authorized to execute oil and pras 
lease on community estate where 
there was a community debt exisriu?, 
—Griffin V. Stanolind Oil & Gas Co., 
125 S.W.2d 645, 133 Tex. 45, affirming, 
C1V.APP.. 102 S.W.2d 231—Humble Oil 
& Refining Co. v. Dloyd, Tex.CIv.App., 
108 S.W.2d 213, error refused. 

One of objects of law of communi¬ 
ty property is to give survivor full 
authority to manage and dispose of 
community property for paying of 
community debts.—Grebe v. First 
State Bank of Bishop, 150 S.W.2d 64, 
136 Tex. 226, reversing, Clv.App., 106 
S.W.2d 382. 

Under Spanish law the survivor 
possesses such power. 

U.S.—Commodores Point Terminal Co. 

V. Hudnall, D.C,Pla., 283 P. 150. 
Kid.—Crary v. Field, 60 P. 342, 9 K 
M. 222. 

16L Tex.—^Williams v. Davis, Civ. 
App., 133 S.W.2d 276—McDonnell 
V. Miller, Civ.App., 133 S.W,2d 142 
—^Davis V. Magnolia Petroleum Co., 
Civ.App., 106 S.W.2d 696, affirmed 
134 S.W.2d 1042, 134 Tex. 201. 

21 C.J. P 208 note 35. 

17. Tex.—^Kinard v. Sims, Civ.App., 
53 S.W.2d 803, error refused. 

31 C.J. p 208 note 36. 

la Tex—^Magnolia Petroleum Co. v. 

Still, Clv.App„ 163 S.W.2d 268. 

31 C.J. p 208 note 37. 

la Tex—Wiener v. Zweib, 141 S.W. 
771, 105 Tex 262, motion overruled 
147 S.W. 867. 106 Tex 262, affirmed, 
Civ-App., 128 S.W. 699. 

31 CJ. p 208 note 38. 

sa Tex—Grebe v. First State Bank 
of Blshoip, 160 S.W.2d 64, 136 Tex 
226, reversing, Civ.App., 106 S.W. 
2d 382—^Fidelity Union Ins. Co. v. 
Hutchins. 138 S.W.2d 106, 184 Tex 
-268, reversing, CivA.pp., Ill S,W.2d 
292. rehearing denied 135 S.W.2d 


695, 134 Tex 268—Southern Under¬ 
writers V. Dewls. Civ.App., 150 S.W. 
2d 162—^Walston v. Gibson, Civ.App. 
141 S.W.2d 997. error refused— 
Knight V. Tannehill Bros., Civ.App.. 
140 S.W.2d 552, error dismissed, 
Judgment correct—^McFarland v. 
Beaton, Civ.App., 126 S.W.2d 719, af¬ 
firmed Beaton v. McFarland, 134 S. 

W.2d 1058, 134 Tex 652—^Kauffmann 
V. Hahn, Civ.App., 59 S.W.2d 435— 
Kirkland v. Oil Inv. Co., Civ.App., 
41 S.W.2d 126. 

31 C.J. p 208 notes 39-41. 

“The community administration 
laws . . . are cumulative of the 
restricted right, existing independent 
of such statutes, to convey the com¬ 
munity property for the purpose of 
discharging a lien thereon or to pay 
for necessaries.”—Magnolia Petrole¬ 
um Co. V. Still, TexCiv.App., 163 S. 
W.2d 268, 270. 

m. Tex—^Advance-Rumely Thresher 
Co. V. Blevins, Civ.App., 248 S.W. 
1086—Davis v. Carter, 119 S.W. 724, 
55 TexCiv.App. 423. 

22. Tex—^Davls v. Carter, 119 S.W. 
724, 56 TexClv.App. 423. 

31 C.J. p 208 note 45. 

23. Tex—^Alldredge v. Wilson, Civ, 
App., 268 S.W. 1045. 

31 C.J. p 208 note 46. 

BxhauBtiiLg personalty 
The survivor need not exhaust the 
personalty before selling the real es¬ 
tate.—^Kinard v. Sims, TexCiv.App., 
53 S,W.2d 803, error refused—31 C. 
J. p 208 note 46 [aj. 

24. Tex—Magnolia Petroleum ,Co. v. 
Still, Clv-App., 163 S.W.2d 268— 
Alldredge v. Wilson, CivA.pp., 268 
S.W. 1046. 

31 C.J. p 208 note 47. 

Judgment creditors, having no lien 
on the community homestead, do not 
acquire, by reason of administration 
and sale of such homestead by the 
administrator, any right to subject it 
to the satisfaction of their claim.— 
Advance-Rumely Thresher Co. v. 
Blevins, TexCiv.App,, 248 S.W. 1086. 
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25. Tex.—Corzine v. Williams, 22 S. 
W. 399, 85 Tex. 499—Nelms v. Na¬ 
gle. Civ.App., 35 S.W. 60. 

28. Tex.—^Bondages v. Stanolind Oil 
& Gas Co, Civ.App., 129 S.W.2d 786, 
error dismissed, Judgment correct. 

27. Tex—^Bordages v. Stanolind Oil 
& Gas Co., supra. 

28. Tex.—Jones v. Harris, Civ.App., 
139 S.W. 69. 

31 C.J. p 209 note 62. 
latent 

It makes no difference whether the 
surviving widow intended to sell the 
property for the sole purpose of re¬ 
imbursing herself or whether she 
knew she had the power to do so; 
the fact that the power existed and 
she exercised it is sufficient to convey 
the whole community estate in the 
property.—^Davis v. Magnolia Petro¬ 
leum Co., Civ.App., 105 S.W.2d 695, af¬ 
firmed 134 S.W.2d 1042, 134 Tex. 201. 

29. Tex—Cruse v. Barclay, 70 S.W. 
368, 30 TexCiv.App. 211. 

30. Tex—^Rippy v. Harlow, 101 S. 
W. 851, 46 Tex.Civ.App. 62. 

31 C.J. p 209 note 64. 

31. Tex.—Griffin v. Stanolind Oil & 
Gas Co.. 125 S.W.2d 645, 133 Tex. 
45, affirming, Civ.App., 102 S.W.2d 
231—^Kirkland v. Oil Inv. Co., Civ. 
App., 41 S.W.2d 125—Clemmons v. 
McDowell, Civ.App., 6 S.W.2d 224, 
affirmed, Com.App., 12 S.W.2d 956. 

31 C.J. p 209 note 65. 

DlspzoportloiL between the value of 
the property sold and the amount of 
the debt is unimportant in the ab¬ 
sence of ffaud.—Willacy County Wa¬ 
ter Control & Improvement Dist. No. 
1 V. Hofer, TexCtv.App., 149 S.W.2d 
1114—^Klnard v. Sims, Tex.Civ.App., 
53 S,W.2d 803, error refused. 

32. Tex—^EUnard v. Sims, Civ.App., 
53 S.W.2d 803, 805, error refused, 
citing Ckizpus Juvis. 

31 C.J. p 209 note 66. 

33. Tex—Cage v. Tucker, 60 S.W. 
579, 25 TexCiv.App. 48. 
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Where the proceeds of the sale have actually been 
used in paying community debts, it results as a mat¬ 
ter of law that the sale was made for that pur- 
pose.^^ 

The survivor in selling, alienating, or encumber¬ 
ing community property for the payment of com¬ 
munity debts must act in good faith,35 and, in se¬ 
lecting the property to be sold and the debts to be 
paid, he cannot discriminate in his own favor 
against the interest of the heirs.^® The courts, 
however, will not interfere with the survivor’s dis- 
cretion,37 and mere errors of judgment in selling 
such property will not invalidate the sale.^^ 

Existence of debts. Aside from the authority of 
a qualified survivor to dispose of community prop¬ 
erty without regard to the existence or nonexist¬ 
ence of community debts, the existence of valid^® 
community debts is necessary and sufiicient to em¬ 
power him or her to sell, mortgage, or convey com¬ 
munity property for the purpose of paying, satis¬ 
fying, or securing such debts>0 The community 
debts, for the payment of which community prop¬ 
erty may be disposed of by the survivor, include 
debts not due at the time of the sale,^! debts barred 
by the statute of limitations,^^ and debts which 
have been changed in form or as to the payee by 


the survivor.^3 

Sanity of survivor. A transfer of community 
property for the payment of community debts is 
not binding on the heirs where the survivor is in¬ 
sane at the time of making the transfer.^^ 

Termination of poiver. In accordance with the 
general rules as to the termination of the authority 
of a surviving spouse to administer the community 
property, as discussed supra § 575 c, the power if 
a surviving wife, as such, to sell or mortgage com¬ 
munity property for the purpose of paying or se¬ 
curing community debts ceases on her remarriage^^ 
or on the grant of letters testamentary or of ad¬ 
ministration on the estate of her deceased hus¬ 
band,^® even though she herself is appointed and 
qualifies as administratrix of his estate.^^ Also, 
the power of a surviving wife who has qualified as 
community survivor to convey, as such, community 
property terminates on a judicial closing of the 
administration.^® On the closing of the general ad¬ 
ministration on the husbands’ estate, the powers of 
the community survivor are restored.^® 

On the other hand, the authority of a surviving 
husband to dispose of community property for the 
purpose of paying debts does not cease on the 
grant of letters of administration on his deceased 


34. Tex.—Clemmons v, McI>owen, 
Com.App., 12 S.W.2d 955, afflrm- 
Ingr, Civ.App., 5 S.W.2cl 224. 

31 C.J. p 209 note 68. 

35. Tex.—Griffin v. Stanolind Oil & 
Gas Co., 125 S.W.2d 545, 133 Tex. 
45, affirmingr, Civ.App.,, 102 S.W.2d 
231—Lilpsitz V. Bice, Civ.App., 233 
S.W. 694. 

31 C.J. p 209 note 61. 

36. Tex.—•Whiteman v. Burkey, Civ. 
App., 286 S.W. 350, conforming: to 
answer 282 S.W. 788, 115 Tex. 400. 

37. Tex.—^Kinard v. Sims, Civ.App., 
53 S.W.2d 803, error refused. 

38. Tex.—^Kirkland v. Oil Inv. Co., 
Civ.App., 41 S.W.2d 125 

39- Tex.—Johnson v. Harrison, 48 
Tex. 257. 

31 C.J. p 209 note 56. 

40. Tex.—Sheir^bil Co. v. Howth, 159 
S.W.2d 483, 138' Tex. 357, modifying 
Shell Petroleum Corporation v. 
Howth. Civ.App., 133 S.W.2d 253— 
White V. Baker, Civ.App., 118 S.W. 
2d 319—^Haralson v. Wheeler, Civ. 
App., 70 S.W.2d 748, reversed on 
other grounds Wheeler v. Haral¬ 
son, 99 S.W.2d 885, 128 Tex. 429— 
Clemmons v. McDowell, Civ.App., 5 
S.W.2d 224, affirmed, Com.App., 12 
S.W.2d 965—Spencer v. Pettit, Civ. 
App., 268 S.W. 779, reversed on 
other grounds, Com.App., 2 S.W. 
2d 422. 

31 C.J. p 208** note 61, 


Separate debts 

(1) The debts, to pay which the 
property may be sold by the survivor, 
do not Include the survivor’s separate 
debts.—^Eastham v. Sims, 32 S.W. 369, 
11 Tex.Civ.App. 133. 

(2) Where, however, the communi¬ 
ty property is at no time sufficient to 
discharge the community debts, the 
right of the survivor to dispose of 
the property for the payment of such 
debts Is not forfeited by the fact that 
he so mingles the community ac¬ 
counts with his separate accounts as 
to make it impossible to distinguish 
between community and separate in¬ 
debtedness.—^Herrington v. Ayres, 
Tex.Civ.App., 16 S.W.2d 886—Morris 
V. Morris, 105 S.W. 242, 47 Tex.Civ. 
App. 244. 

41. Tex.—^Kinard v. Sims, Civ.App., 
63 S.W.2d 803, error refused. 

31 C.J. p 209 note 62. 

48, Tex.—Stone v. Jackson, 210 S.W. 
963, 109 Tex. 386, reversing. Civ. 
App., 166 S.W. 960—^Walker v. Ko- 
ger, Civ.App., 131 S.W.2d 1074, er¬ 
ror dismissed, judgment correct— 
KaufCmann v. Hahn, Civ.App., 59 
S.W.2d 436—Alldredge v. Wilson, 
Civ.App., 268 S,W. 1046. 

However, it has been held that, 
while the survivor has right to sell 
' the community property for payment 
of community debts, he cannot pay 
’ them, and then, after bis • right to 

127 


reimbursement from deceased’s heirs 
is barred, sell the property and reim¬ 
burse himself therefrom.—Freeman 
V. Pierce, Tex.Civ.App., 250 S.W. 778. 

43. Tex.—Stone v. Light, Civ.App., 
228 S.W. 1108. 

44. Oonfirmanos by court without 
loLOWledge of iiisanity 

A judgment confirming a convey¬ 
ance of community property In os¬ 
tensible payment of community debts 
by the surviving husband, who was 
insane, is not binding on the chil¬ 
dren, where neither the court nor 
their guardian ad litem knew of the 
husband’s insanity.—^Pyle v. Pyle, 
Tex.Clv.App.. 159 S.W. 488. 

45. Tex.—W. C. Belcher Land Mortg. 
Co. v. Taylor, Civ.App., 173 S.W. 
278. 

31 C.J. p 209 note 74. 

46. Tex.—^Lovejoy v. Cockrell, Com. 
App., 63 S,W.2d 1009, affirming 
Cockrell v. Lovejoy, Civ.App., 44 S. 
W.2d 1040—Knight v. Tannehill 
Broa, CivApp., 140 S.W.2d 552, er¬ 
ror dismissed, judgment correct. 

31 C.J. p 209 note 76. 

47. Tex.—Corzine v. Williams, 22 S. 
W. 399, 85 Tex. 499. 

48. Tex—^Keller v. Downey, Civ. 
App., 161 S.W.2d 803, error granted. 

49. Tex—^Knight v. Tannehill Broa, 
Civ.App., 140 S.W.2d 652, error dis¬ 
missed, judgment correct. 
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wife’s estate,even though he himself voluntaril 3 ' 
takes out letters of administration on her estate.5i 

a Operation and Effect of Conveyances 

Particular conveyances by community survivors have 
been held to pass the entire interest in such property. 

Particular conveyances by a survivor authorized 
as such, to sell and convey community property' 
have been construed to pass title to the property' and 
the entire community interest therein, including not 
only the survivor’s interest, but also the interest of 
the heirs,®^ even though in terms the conveyance 
convoy's only the survivor’s right, title, and inter¬ 
est,55 or even though it is not signed by the sur¬ 
vivor in his capacity of community administra- 
tor.54 The conveyance does not pass the interest 
of the heirs in the separate property of decedent,®® 
or, at least, considered by itself, it can pass noth¬ 
ing more than a bare legal title;®® and, of course, 
it does not pass title to any equity of redemption 
where neither the survivor nor the heirs have any 
equity of redemption to sell.®^ Considered by it¬ 


self and apart from the rights of a bona fide pur¬ 
chaser w’ithout notice, an unauthorized sale of com¬ 
munity property by a liquidating survivor passes 
only his or her interest therein.®® 

Survivor’s individuol interest. The purchaser 
may obtain the survivor’s individual interest in the 
property, under a conve 3 ’'ance in an individual, ‘ as 
well as a representative, capacity, even though the 
conveyance made in the representative capacity is 
insufficient.®® 

d. Bights and Ldahilities of Purchasers 

A bona fide purchaser may, under some circum¬ 
stances, obtain more than the survivor has the right to 
convey. The purchaser may be held liable on notes as¬ 
sumed by him. Restoration is a condition precedent to 
rescission. 

A bona fide purchaser without notice may acquire 
more than the survivor has the right to convey, 
whether, at least in some jurisdictions, the defect in 
the survivor’s power lies in the impropriety of the 
sale of community property under the circumstances 
of the case,®® or whether the defect lies in the fact 


50. Tex—^Moody v. Smoot. 14 S.W. 
2 85. 78 Tex. 119—Walker v. How¬ 
ard. 34 Tex. 478. 

51. Tex—^Levy v. Moody, Civ.App., 
87 S.W. 205. 

52. U.S.—Commodores Point Termi¬ 
nal Co. v. Hudnall, D.C.Ma., 3 P.2d 
841. 

Tex.—Smith v. Buss, 144 S,W.2d 629, 
135 Tex. - 566, affirming Buss v. 
Smith, Civ.App., 125 S.W.2d 712— 
Niemann v. Garcia, Civ.App., 144 
S.W.2d 621, error dismissed, judg¬ 
ment correct—Clemmons v. McDow¬ 
ell, Civ.App., 5 S.W.2d 224, affirmed, 
Com.App., 12 S.W,2d 955—^Herring¬ 
ton V. Anres, Civ.App., 16 S.W.2d 
886 

31 C.j. p 210 note 79. 

Xguitahle title 

The deed of the surviving spouse of 
a marital partnership as it continued 
to exist in Florida after its cession 
by Spain, pursuant to sale to pay 
community debts, will be deemed fo 
have conveyed the entire equitable 
title to such real estate.—Commo¬ 
dores Point Terminal Co. v. Hudnall, 
D.C.Fla., 283 F. 160. 

Ovautee’s rdoonveyanee to com¬ 
munity administrator in consideration 
of cash payment, execution of note, 
and assumption of vendor's lien notes 
was a repurchase and not a rescission 
of administrator's former conveyance, 
alleged tp ppijistitute executory con¬ 
tract, and henqe precluded children 
of administrator's deceased wife from 
recovering^ 'v^tCe's interest in prem« 
IseSvJ—Masfleftd V. Pure Oil Co., Tex. 
C 4 y.A 4 >p^, €2 S.i^.2d ^69. error :pefused. 

of some 

of heirs of hus¬ 


band in execution of oil and gas lease 
on community estate of husband and 
first wife did not invalidate convey¬ 
ance by showing that husband did not 
convey as community survivor, where 
lease showed intent to convey entire 
estate, and husband was bound by 
granting clause and general warranty 
clause as if he were sole lessor.— 
Griffin v. Stanolind Oil & Gas Co., 125 
S.W.2d 545, 133 Tex. 45, affirming, 
Clv.App., 102 S,W.2d 231. 

Sffeot of resdssiOB, 

Surviving wife’s conveyance of 
husband's land for purpose of paying 
debts did not divest the children of 
their interest where the conveyance 
was rescinded and the title reinvest¬ 
ed In children in action by the chil¬ 
dren.—Sweet V. Berry, Tex.Civ.App., 
236 S.W. 631, dismissed for want of 
Jurisdiction. 

58. Tex.—Carter v. Conner, 60 Tex. 
62^—Stramler v. Coe, 16 Tex. 211— 
Hams V. Mager, Clv.App., 216 S.W. 
422. 

Where, however, the purchaser did 
not undertake to deal with the hus¬ 
band as the community survivor, but 
insisted on the joinder of the heirs 
as grantors, the circumstances nega¬ 
tive the idea of a sale by the com¬ 
munity survivor. Accordingly, al¬ 
though community debts may exist 
and authorize and support a sale by 
the community survivor, yet, if the 
grantee otherwise contracts, he is 
bound by the contract.—Willacy 
County Water Control & Improve¬ 
ment Dist. No. 1 V. Hofer, Tex.Clv. 
App., 149 S.W.2d 1114. 

54b Tex.—^Davls v, -Magnolia Petrole¬ 
um Co., 134 S.W.2d 1042, 134 Tex. 
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201, affirming, Civ.App., 105 S.W. 
2d 695—Todd v. Shell Petroleum 
Corporation, Civ.App., 85 S.W.2d 
1049, error refused—Maxfleld v. 
Pure Oil Co., Civ.App., 62 S.W.2d 
269, error refused—Lindsey v. Har¬ 
gett, Civ.App., 56 S.W.2d 617. 

31 C.J. p 210 note 81. 

A lease signed by husband individ¬ 
ually and not as community survivor 
was nevertheless valid.—^Humble Oil 
& Refining Co. v. Lloyd, Tex.Civ.App., 
108 S.W.2d 213, error refused. 
Conveyance of entire estate 
It was ndt necessary for the sur¬ 
vivor to refer to his power as com¬ 
munity administrator in order to cre¬ 
ate valid liens on the community 
property, for conveyances without 
reservation of the entire estate in 
lands could have reference to no au¬ 
thority other than that of his power 
as community administrator.—Mc- 
Graw V. Merchants' A Planters' Nat. 
Bank, Tex.Civ.App., 34 S.W.2d 633, er¬ 
ror refused. 

56- Tex—Smith v. Buss, 144 S.W.2d 
529, 135 Tex. 566, affirming Buss v. 
Smith, Civ.App., 125 S.W.2d 712— 
Janes v. Stratton, Civ^App., 203 S. 
W. 386. 

60- Tex.—Oaks v. West, Civ.App„ 64 
S.W. 1033. 

67- Tex.—Slay v. Gose, Civ.App., 233 
S.W. 348. 

58- Tex.—^Eddy v. Bosley, 78 S.W. 
665, 54 TcxCiv.App. 116. 

59- Tex.-^Armaii v. Eighteen Petro¬ 
leum Co., Civ.App., 33 S.W.?d 484. 

00- Tex.—Clemmons v. McDowell, 
Clv.App.,- 6 3*W.2d 224, afi^rm^ 
Com.App., 12 S.W.2d 955. 

I 31 C.J. p 210 not^^ 92* 
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that the property, although apparently belonging to 
the community, in fact belongs to the separate es¬ 
tate of the deceased spouse, and, in such case, a 
bona fide purchaser of the property as belonging to 
the community, without notice of the separate right 
or interest therein, may take whatever title and 
right therein the survivor would have the right to 
convey if the property did in fact belong to the 
community.®! It is essential to the protection of 
the purchaser that the consideration paid be not 
grossly inadequate.®^ Where the purchaser has 
neither knowledge nor notice of any intention on 
the part of the survivor to apply the proceeds of 
the sale to purposes other than the discharge of 
community obligations, he is charged with no re¬ 
sponsibility in such regard.®® On the other hand, 
where he has knowledge or notice of such an in¬ 
tention, he becomes a party to the fraud and the 
sale cannot stand.®^ 


Where the purchaser of community property re¬ 
lies on the survivor’s power as a qualified admin¬ 
istrator of the community under statute, the sale 
must stand or fall accordingly as the survuvor has 
or has not properly qualified under the statute, with¬ 
out reference to the doctrine of bona fide purchaser 
without notice,®® except in so far as the qualifica¬ 
tion proceedings may constitute notice of the rights 
of third persons.®® 

Where the purchaser from the survivor has no¬ 
tice of the equitable rights of the heirs in the prop¬ 
erty, a sale of the property by him to a bona fide 
purchaser will cut olf the equitable rights of the 
heirs.®*^ 

Equities, The purchaser of property from a com¬ 
munity survivor administering the estate is entitled 
to have equitable rights obtained by him protected 


Pnrcliaser held not to occupy the 
position of a bona fide purchaser for 
value without notice.—Citizens Sav. 
Bank & Trust Co. v. Spencer, Civ. 
App., 105 S.W.2d 671, error dismissed 
Citizens Sav. Bank & Trust Co. of 
St. Johnsbury, Vt., v. Spencer, 110 S. 
W.2d 1151, 130 Tex. 384. 

61. Tex.—Alexander v. Barton, Civ. 

App., 71 S.W. 71. 

31 C.J. p 210 note 93. 

Sffeot of recitals 

(1) Purchasers of community prop¬ 
erty from the surviving- spouse have 
the right to accept as true the re¬ 
citals of consideration in the deed 
conveying the property to the com¬ 
munity.—Clemmons v, McDowell, 
Tex.Civ.App., 6 S.W.2d 224, affirmed, 
Com.App., 12 S.W.2d 955. 

(2) In trespass to try title to oil 
and gas leasehold acquired from wid¬ 
ow as community survivor, where 
there was no evidence to rebut pre¬ 
sumption of community property re¬ 
flected by deed conveying the land to 
husband and wife, exclusion of ques¬ 
tion propounded to widow and an¬ 
swer thereto as to how she was 
claiming title to the land, was not 
error since purchaser was not charged 
with duty to Inquire as to how she 
was claiming title.—^Boyd v. Orr, Tex. 
Civ.App.. 170 S.W.2d 829. 

(3) Where deed under which land 
was conveyed to plaintiffs* mother 
during her marriage to plaintiffs' fa¬ 
ther recited that consideration was to 
be paid out of the mother's separate 
property, and such deed was on rec¬ 
ord when plaintiffs' father, after 
mother's death, conveyed land while 
acting as qualified community sur¬ 
vivor of community estate between 
mother and father, the deed gave no¬ 
tice to vendee that land was mother's 
separate property.—Sniith v. Buss, 

42 C. J.S.-0 


144 S.W.2d 629. 135 Tex. 566. affirming 
Buss V. Smith, Civ.App., 125 S.W.2d 
712. 

(4) Recital in trust deed executed 
by husband, that it applied only to 
his interest in property, was but evi¬ 
dentiary fact to be considered by jury 
in determining issue whether mortga^ 
gee had actual notice that property 
was wife's separate property.—Com¬ 
mercial State Bank v. Blackwell, Tex. 
Civ.App., 61 S.W.2d 563. 

Gonstruotiva notlee 
Where a widow as commimity sur¬ 
vivor was in actual and visible pos¬ 
session of land, and apparently held 
perfect title with full authority to 
convey, the fact that minor children 
were living with the widow on the 
land was not the character of pos¬ 
session as would constitute "con¬ 
structive notice" of their equities 
arising from the undisclosed fact that 
their father had paid for a portion of 
the land with his separate funds.— 
Boyd V. Orr, Tex.Civ.App., 170 S.W.2d 
829. 

Proof 

The fact that the husband, after the 
wife's death, took part in having her 
separate property inventoried and ap¬ 
praised as community property in 
community survivorship proceedings 
and that husband purported to convey 
property as community property, did 
not constitute proof that property 
was community property.—Smith v. 
Buss, 144 S.W.2d 529, 135 Tex. 566, 
affirming Buss v. Smith, Clv.App., 125 
S.W.2d 712. 

62. Tex.—Morse v. Nibbs, CivA-pp., 
150 S.W. 766. 

63. Tex.—^r)avls v. Magnolia Petro¬ 
leum Co., Civ.App., 105 S.W.2d 695, 
affirmed 134 S.W‘.2d 1042, 134 Tex. 
201—Kirkland v. Oil Inv. Co., Civ. 
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App., 41 S.W‘.2d 125—Clemmons v. 
McDowell, Civ.App., 5 S.W.2d 224, 
affirmed, Com.App., 12 S.W.2d 955. 
31 C.J. p 210 note 95. 

Children must look to bond given 
by a qualified community survivor, 
and the purchaser is not to be held 
liable for the proper distribution of 
the amount paid for the property.— 
Kirkland v. Oil Inv. Co., Tex.Civ.App., 
41 S.W.2d 126. 

General power 

Power of surviving husband to sell 
community property where communi¬ 
ty debts exist is a "general power,” 
and the purchaser is under no duty 
to inquire as to whether the husband, 
in making the sale, is exercising the 
power for the purpose of paying com¬ 
munity debts, or to see that proceeds 
are applied to their payment.—Griffin 
V. Stanolind Oil & Gas Co., 125 S.W. 
2d 645, 133 Tex 45, affirming. Com. 
App., 102 S.W.2d 231. 

64. Tex.—^Morse v. Nibbs, Clv.App., 
150 S.W. 766. 

31 C.J. p 210 note 96. 

66. Tex—Cordier v. Cage, 44 Tex 
532—Eddy v. Bosley, 78 S.W. 565, 
34 TexCivApp. 116. 

31 aJ. p 210 note 98. 

66. Tex—^Thomas v. BQco First Nat. 
Bank, 127 S.W'. 844, 6Q TexClxApp. 
183. 

31 C.J. p 210 note 99. 

Beoitals In applioation 
Reoital as to deceased spouse's 
heirs in application for appointment 
as community administrator did not 
givS' constructive notice of adverse 
interest of heir.—Clemmons v. Mc¬ 
Dowell,. TexCiv.App., 6 S.W.2d 224, 
affirmed, Com.App., 12 S.'W'.2d 955% 

87. Tex—^Moore v. Humble Oil & 
Refining Co., Civ.App., 86 S.W.2d 
943, error dismissed. 
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and enforced against the heirs.^8 

Liabilities, A purchaser of property from a com¬ 
munity survivor may be held liable on vendor’s lien 
notes assumed by him,®^^ but he cannot be held 
responsible for statements of third persons to the 
sur\’ivor inducing the sale, where he had no notice 
that such statements were made.^® 

Conditions precedent to avoidance of sale. The 
survivor cannot avoid a conveyance of community 
property in settlement of an encumbrance thereon 
without offering to pay the amount justly due there¬ 
on,and likewise heirs will not be granted equita¬ 
ble relief from a sale made to pay a debt charge¬ 
able on the property without being required to pay 
their respective shares of such debt.^^ 

e. Pleading and Evidence 

The usual rules as to the cure of defects in pleadings 
apply. In some jurisdictions it is presumed that the sale 
was lawfully made to pay debts, but in other Jurisdictions 
the purchaser has the burden of proving the existence of 
circumstances authorizing the sale. 

The failure of the purchaser to plead that the 
survivor qualified under the statutes may be cured 
by averments and admissions in the pleadings of 
interveners.^^ 

Where the sale is sought to be sustained on the 
ground that it was made for the purpose of paying 
community debts, two distinct and contrary rules as 
to presumptions and burden of proof have been 
followed in different jurisdictions. On the one 


hand, it is held that, where the survivor is vested 
with a general power to liquidate the community, 
and, in the exercise of such power, is authorized 
to sell community property to pay community debts, 
it will be presumed that the sale was lawfully 
made,thus casting on the party attacking the sale 
the burden of proving the contrary."^5 Qn the oth¬ 
er hand, it is held that the purchaser has the burden 
of proving the existence of the circumstances au¬ 
thorizing the sale,*^® especially where the sale is 
made long after the death of the deceased spouse.'^^ 
An inference, sufficient to meet the burden on the 
purchaser, may be indulged from long lapse of time 
after the sale without attack thereon,especially 
when reinforced by other circumstances.*^® The 
presumption is one of fact and not one of law.®® 
The facts necessary to be shown by the purchaser 
are that there are community debts, that the prop¬ 
erty conveyed is community property, and the sell¬ 
er is the survivor of the community.®^ These are 
all the facts which the purchaser is required to 
prove in order to defend his title.®^ He does not 
have the burden of proving that the debts were suf¬ 
ficient in amount to indicate the necessity for the 
sale.®® A presumption of good faith attends the 
sale®^ and the purchaser may rely thereon, pro¬ 
vided, of course, he has no notice that, or the facts 
surrounding the sale are not sufficient to excite in¬ 
quiry whether, the power to sell is being exercised 
for some ulterior purpose;®® the burden is on the 
party attacking the sale to prove fraud or bad 


CoiLveyattC9 and, isJunctloiL 
Where the survivor properly sells 
community property to pay communi¬ 
ty debts, but the conveyance passes 
only an eauitable title, a court of 
equity in appropriate proceedinirs will 
require the heirs of the predeceased 
spouse to convey the legal title held 
by them to the purchaser or those 
holding under him, and will enjoin 
such heirs from the prosecution of 
ejectment suits pending or threaten¬ 
ed.—Commodores Point Terminal Co. 
V. Hudnall. D.C.Pla.. 283 P. 160. 

69. Tex.—Walston v. Gibson, Civ. 

App., 141 S.W.2d 997, error refused. 
TOi Tex.—^mrkland v. Oil Inv. Co., 
CivJ^pp., 41 S.W.2d 126. 

71. Tex.—^Hames v. Stroud, 112 S.W. 
776, 61 Tex.Civ.App. 662. 

72. Cal.—Johnston v, San Francisco 
SdSir. Union, 16 P. 768, 76 Cal. 134, 7 
Am.S.K. 129. 

73. Tex.—Eddy v. Bosley, 78 S.W. 
666, 34 Tex.Giv.App. 116. 

74. N.M.—Crary v. Field, 61 P. 118, 
10 N.M. 267. 

75. N.M.—Crary v. Field, 50 P. 342, 
9 NJd. 222. 

31 O.J. p 211 note 10. 


Burden of proof as to sales made by i 
survivor holding legal title see su-' 
pra S 563 

76- Tex.—^Davis v. Magnolia Petro¬ 
leum Co., Civ.App., 105 S.W.2d 696, 
affirmed 134 S.W.2d 1042, 134 Tex. 
201—^Einard v. Sims, Civ.App., 63 
S.W.2d 803, error refused. 

31 C.J. p 211 note 11. 

77- Tex.—Corzine v. Williams, 22 S. 
W. 399, 85 Tex. 499—^Johnson v. 
Harrison, 48 Tex. 257—^Taylor v. 
Taylor, Civ.App., 26 S.W. 889. 

78. Tex.—^Bordages v. Stanolind Oil 
& Gas Co., Civ.App., 129 S.W.2d 786, 
error dismissed, judgrment correct— 
Clemmons v. McDowell, Civ.App., 6 
S.W.2d 224, affirmed, Com.App., 12 
S.W.2d 966—Hand v. Brrington, Civ. 
App., 233 S.W. 667, affirmed, Com. 
App., 242 S.W. 722, motion over¬ 
ruled 248 S.W. 25. 

81 C.J. p 211 note 13. 

79- Tex.—^Hand v. Brrington, Civ. 
App., 233 S.W. 667. 

31 C.J. p 211 note 14, 

80- Tex.—^Veramendi v. Hutchins, 56 
Tex. 414. 

81. Tex,—Clemmons v. McDowell, 
Civ.App., 6 S.W.2d 224, 228, quot¬ 
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ing Corpus Juris, and affirmed. 
Com. App., 12 S.W.2d 956—^All- 
dredge V. Wilson, Civ.App., 268 S. 
W. 1045. 

31 C.J. p 211 notes 16-18. 

Bvldenoe held to show existexme of 
community debts.—^Davis v. Magno¬ 
lia Petroleum Co., Civ.App., 106 S.W. 
2d 695, affirmed 134 S.W.2d 1042, 134 
Tex. 201. 

82. Tex.—Clemmons v. McDowell, 
Civ~App., 6 S.W,2d 224, 228, quoting 
Corpus Juris, and affirmed. Com. 
App., 12 S.W.2d 965. 

31 C.J. p 211 note 19. 

83. Tex.—Clemmons v. McDowell, 
suprcL, quoting Corpus Juris. 

31 C.J. p 211 note 20. 

84. Tex.—^Davis v. Magnolia Petro¬ 
leum Co., 134 S.W.2d 1042, 134 Tex. 
201, affirming, Civ.App., 105 S.W.2d 
695—^Kinard v. Sims, Civ.App., 53 S. 
W.2d 803, error refused—Clemmons 

V. McDowell, Civ.App., 5 S.W.2d 
224, 228, quoting Corpus Juris, and 
affirmed, Com.App., 12 S.W.2d 966— 
Crawford v. Gibson, Civ.App., 203 S. 

W. 375. 

85- Tex.—Clemmons v. McDowell, 
Civ.App., 6 S.W.2d 224, 228, quoting 
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If the existence of community debts is 
proved, and it is shown that the surviving spouse 
exchanged community property, it falls within the 
province of the jury, and not of the court, to in¬ 
dulge the presumption that the exchange was made 
to facilitate the payment of community debts.^^ 

The fact that, although community debts exist¬ 
ed, there was no real or immediate necessity for the 
sale may be considered, in connection with other 
circumstances, on the issue of fraud and collusion.^^ 
Also a deficient consideration may negative good 
faith.®® Hence, the consideration paid must be 
sufficient to repel an inference that the sale was not 
fairly made.®® 

Right to sell Where the sale purports to have 
been made as heir or distributee, and not as sur¬ 
vivor, there is no room for any presumption as to 
the right to sell as a liquidating survivor.® ^ 

§ 580. - Liability 0X1 Bond 

The bond given by a qualified community survivor 
takes the place of the property, and the sureties thereon 
may be held liable for a breach of the conditions of the 
bond. 


Under some statutes a survivor in community, on 
qualifying as such, is required to give a bond con¬ 
ditioned for the faithful administration of the com¬ 
munity estate and the payment of one half of the 
surplus thereof, after the payment of community 
debts, to the persons entitled thereto. On the exe¬ 
cution of the bond the sureties become bound for 
the performance of the condition, and they are lia¬ 
ble for a breach thereof,®2 that is, liability depends 
on maladministration®® or a devastavit,®and not 
merely on the existence of a claim against the com¬ 
munity estate not exceeding the amount of the 
bond®® or on the survivor’s possession of commu¬ 
nity property liable for plaintiff’s claim.®® The 
bond does not cover a devastavit committed prior 
to its execution®^ or acts committed after the ter¬ 
mination of the survivor’s administration.®® On the 
other hand, where the survivor is removed, his 
sureties are liable for acts committed prior to the 
removal.®® Also where the survivor dies, a right 
of action on the bond accrues at once for a prior 
devastavit,^ and this right of action is not affected 
by the situation subsequently existing or by the acts 


CorptLS Jnxia, and affirmed. Com. 
App., 12 S.W.2d 966—^Ilams v. Ma- 
ger, Oiv.App., 216 S.W. 422. 

Seoret fraxLdulexLt iAtest 

The purchaser is not bound by a 
secret fraudulent intent of the sur¬ 
vivor.—^Kinard v. Sims, Civ.App., 63 
S.W.2d 803, error refused. 

SB. Tex.—Clemmons v. McDowell, 5 
S.W.2d 224, 228, quoting Corpus JTiu 
xls, and affirmed, Com.App., 12 5. 
W.2d 966. 

31 C.J. p 212 note 26. 

Evidence h^d Inenffideat to show 
fraud.—^Kinard v. Sims, Tex.Civ.App., 
53 S.W.2d 803, error refused—31 C.J. 
p 212 note 25 [b]. 

87- Tex.—^Bordages v. Stanolind Oil 
& Gas Co., Civ.App., 129 S.W.Sd 786, 
error dismissed, judsncnent correct, 
sa Tex.—Cage v. Tucker, 60 S.W. 

679, 26 Tex.Civ.App. 48. 

89. Tex.—Sanger v. Moody, 60 Tex. 

96. 

31 C.J. p 212 note 27. 

9a Tex.—Sanger v. Moody, supra. 

91. Tex.—^Mariposa Land & Cattle 
Co. V. Silliman, 26 S.W. 978, 87 Tex. 
142. 

9a Tex.—^Fidelity TJnion Ins. Co. v. 
Hutchins, Civ.App., Ill S.W.2d 292, 
reversed on other grounds 133 S.W. 
2d 105, 134 Tex. 268, rehearing de¬ 
nied 136 S.W.2d 695, 134 Tex. 268. 
31 C.J. p 212 notes 30, 31. 

To pay debts 

“The disposition of community 
property for purposes of satisfsdng 
community debts, in the absence of 


unfaithful administration in that re¬ 
spect by the survivor, attaches no 
liability whatever to the bond, the 
survivor merely carrying out the 
trust imposed by statute.”—^McFar¬ 
land V. Beaton, Civ.App., 126 S.W.2d 
719, 726, affirmed Beaton v. McFar¬ 
land, 134 S.W.2d 1058, 134 Tex. 662. 

93. Tex.—Houston F. & M. Ins. Co. 
V. Swain, Civ.App., 114 S.W. 149. 

31 C.J. P 212 note 32. 

EaUnxe to protect equities 

The failure of the survivor to pro¬ 
tect the equities of the community 
against sales under liens created by 
the community, in a period of gen¬ 
eral severe financial depression, does 
not constitute such unfaithful ad¬ 
ministration as to render the sure¬ 
ties liable.—^Moreman v. Roberson, 
Tex.Civ.App., 76 S.W.2d 223. 

94 , Tex.—^Bergstroem v. State, 68 
Tex. 92—Hurst v. Crawford, Civ. 
App., 216 S.W. 284. 

Release from t u demu lty lieu 

In so far as community survivor's 
one-half interest in community prop¬ 
erty was concerned, as well as equi¬ 
table right of heirs therein, sureties 
on community survivor's bond had 
light to refuse its release from the 
indemnity lien, and any damage re¬ 
sulting to community survivor or 
community estate on account thereof 
could not render sureties liabla— 
McFarland v. Beaton, Civ.App., 126 
S.W.2d 719, affirmed Beaton v. Mc¬ 
Farland, 134 S.W.2d 1058, 134 Tex. 
652. 


What constitutes 

(1) A community survivor who 
fails to apply the funds of his trust 
estate as the law directs, or who 
wastes such estate, is guilty of a 
devastavit,—Fidelity Union Ins. Co. 

V. Hutchins, 133 S.W.2d 105, 134 Tex. 
268, reversing, Civ.App., Ill S.W.2d 
293, and rehearing denied 135 S.W.2d 
695, 134 Tex 268. 

(2) Where the entire estate has 
been dissipated, the heirs have the 
right to treat the transaction as a 
conversion, and to sue the communi¬ 
ty survivor and the sureties on her 
bond for the value of their property. 
—^McFarland v. Beaton, supra. 

(3) Permitting foreclosure of me¬ 
chanic's lien securing paving assess¬ 
ment on community property would 
not be devastavit, since Improvement 
is presumed to have enhanced value 
of property to extent of lien.—^More- 
man V. Roberson, TexCiv.App., 76 S. 

W. 2d 223. 

95. Tex—^Hurst v. Crawford, Civ. 
App., 216 S.W. 284. 

90, Tex—Bergstroem v. State, 58 
Tex 92. 

97, Tex—^Neaves v. Griffin, Civ. 
App., 80 S.W. 420. 

98, Tex—^Brown v. Seaman, 65 Tex 
638. 

99, Tex—^Brown v. Seaman, supra 

1. Tex—Belt v. CetU, 93 S.W. 1000, 
100 Tex 92, reversing, Civ.App., 91 
S.W. 1098. 
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done by a subsequent administrator.^ The sure¬ 
ties on the original bond are not released from lia¬ 
bility by the fact that an additional bond, not au¬ 
thorized or required by statute, is subsequently giv- 
en.3 Although the name of one surety is forged, 
the remaining sureties are bound.'* 

The obligation of the sureties is to protect the 
funds or property of the estate in favor of the heirs 
and the creditors generally, regardless of who the 
creditors may be, or in what form their claims may 
arise, or when they arise, provided they arise or 
are asserted before the close of administration in 
due course® or before the exhaustion of the com¬ 
munity property in payment of other debts.® The 
liability of the sureties is not dependent on the 
presence or absence of good faith on the part of 
the administrator,*^ but the bond does not cover un¬ 
avoidable losses occurring in spite of careful and 
prudent management of the estate.^ A surety on 
such a bond is not liable for debts incurred by the 
survivor and a second wife for the benefit of the 
second community.® 

Estoppel. Where the survivor has sold or ex¬ 
changed community property, the heirs are not es¬ 


topped to sue on the bond for their share of the 
proceeds by accepting a small portion thereof^® or 
by ratifying and approving the sale.^^ The fact that 
the surviving spouse may be pleased with a judg¬ 
ment agrainst himself and his sureties in favor of 
his children does not defeat a recovery by the mi¬ 
nor heirs who were not in collusion with him .12 

Property covered and extent of liability. The 
bond takes the place of the property^® and covers 
such community property as is in the hands of the 
survivor at the time of the execution of the bond,^^ 
and proceeds thereof subsequently coming into the 
hands of the survivor.^® The heirs have the right 
to stand on the property constituting the community 
estate at the time the survivor qualifies,^® and they 
cannot be compelled to accept property received by 
the survivor in exchange for community proper- 
ty.i7 

The total liability of the sureties cannot exceed 
the amount of the assets,and the liability of the 
sureties as to the heirs cannot exceed one half of 
the value of the community property dissipated by 
the survivor, with legal interest.^® The survivor 
and his sureties, under some statutes, are entitled to 


2 . Tex—Belt v. CettI, 118 S.W. 241, 
53 Tex€iv.App. 102. 

31 C.J. p 212 note 40. 
a Tex—^Richardson v. Overleese, 
44 S,W. 308, 17 TexCixApp. 376. 

4i Tex—^Linskie v. Kerr, Civ.App., 
34 S.W. 763. 

5. Tex—Houston F. & ^ Ins. Co. 

V. Swain, Civ.App., 114 S.W, 149. 
a Tex—Green v. Raymond, S8 Tex 
80, 44 Am.R. 601. 

7. Tex—^McFarland v, Beaton, Civ. 
App., 128 S.W.2d 719, affirmed Bea¬ 
ton V. McFarland, 134 S.'W'.2d 1058, 
134 Tex 652. 

a Tex—Moreman v. Roberson, Civ. 

App., 76 S.W.2d 223. 
fingaffinfiT ^ boBiiLesii 
Losses occurring- from the use of 
the assets of the estate by the sur¬ 
vivor in engaging in business for 
himself, or activities for his own 
use, are not unavoidable.—^Fidelity 
Union Ins. Co. v. Hutchins, 133 S. 
W.2d 105, 134 Tex 268, reversing, 
Civ.App., Ill S.W.2d 292, and re¬ 
hearing denied 135 S.W.2d 695, 134 
Tex 268. 

9. Tex—Moreman v. Roberson, Civ. 
App., 76 S.W.2d 223. 

1<X Tex—^Heaves v. Griffin, Civ. 
App., 80 S.Wr. 420. 

U. Tex—Graham v. Miller, 62 •S.W. 
113, 26 TexCiv.App. 5. 

18. Tex—Fidelity Union Ins. Co. v. 
Hutchins, Civ.App., Ill S.W.2d 292, I 
reversed on other grounds 133 S.W. J 


2d 106, 134 Tex 268, rehearing de¬ 
nied 135 S.W.2d 695, 134 Tex 268. 

13. Tex—^Fidelity Union Ins. Co. v. 
Hutchins. 133 S.W.2d 105, 134 Tex 
268, reversing, Civ.App., Ill S.W. 
2d 292, rehearing denied 135 S.W. 
2d 695, 134 Tex 268—Clemmons v. 
McDowell, Com.App., 12 S.W.2d 
955, affirming. Civ.App., 5 •S.W. 2d 
224—^Bankers Life Co. v. Ball, Civ. 
App., 129 S.W.3d 805, error dis¬ 
missed—^McFarland v. Beaton, Civ. 
App., 126 S.W.2d 719, affirmed Bea¬ 
ton V. McFarland, 134 S.W.2d 1058, 
134 Tex 662—^McGraw v. Mer¬ 
chant’s & Plcmters’ Nat Bank, Civ. 
App.« 34 S.W.2d 633, error refused 
—^McGraw v. Forworth-Gkilbraith 
Lumber Co., Civ.App., 27 S.W.2d 
554, error dismissed. 

31 C.J. p 212 note 53. 

14L Tex—Fidelity Union Ins. Co. v. 
Hutchins, CivA.pp., Ill S.W:2d 292, 
297, quoting Ooxpus Jtuis, and re¬ 
versed on other grounds 133 S.W. 
2d 105, 134 Tex 268, rehearing de¬ 
nied 135 S.W.2d 695, 134 Tex 268. 
31 C.J. p 212 note 54. 

1& Tex—^McFarland v. Beaton, Civ. 
App., 126 S.W.2d 719, affirmed Bea¬ 
ton V. McFarland, 134 S.W.2d 1068, 
134 Tex 652—Fidelity Union Ina 
Co. V. Hutchins, Civ.App., Ill S. 
W.2d 292, *297, quoting Corpus Jtu 
ds, and reversed on other grounds 
133 S.W.2d 105, 134 Tex 268, re¬ 
hearing denied 135 S.W.2d 696, 134 
Tex 268—Houston F. & M. Ins. Co. 

V. Swain, Civ.App., 114 S.W. 149. 
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Tyfn 

The heirs are under no duty to see 
how newly acquired property is man¬ 
aged or what becomes of it.—Fideli¬ 
ty Union Ins. Co. v. Hutchins, 133 S. 

W.2d 105, 109, 134 Tex 268, revers¬ 
ing, Civ.App., Ill S.W.2d 292, and 
rehearing denied 135 S.W. 2d 695, 134 
Tex 268. 

16L To follow proceeds 

'Tt follows that they rest under no 
obligation or duty to follow the pro¬ 
ceeds of such property after it is 
sold, or otherwise disposed of.”— 
Fidelity Union Ins. Co. v. Hutchins, 
supra. 

17. Tex—Graham v. Miller, Civ. 

App., 62 S.W. 113. 

18. dalms prorated 

Where there are two or more 
claims which together exceed the 
amount of the assets subject thereto, 
they must be prorated.—^Houston F. 
& M. Ins. Oo. V. Swain, TexCiv.App., 
114 S.W. 149. 

19. Interest from demand 

In heirs* suit against community 
administrator and sureties on his 
bond for waste of community assets, 
interest on value of heirs’ interest 
in estate after deduction of commu¬ 
nity debts could not be charged prior 
to demand evidenced by filing of suit, 
where no demand was shown prior 
to bringing of suit, and heirs could 
not compel an accounting until one 
year after qualification of survivor. 
—^Fidelity Union Ins. Co. v, Hutch¬ 
ins, 133 S.W.2d 105, 134 Tex 268, re- 
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credit for a reasonable commission for the man¬ 
agement of the estate.20 The sureties are entitled 
to a credit or set-off as against the heirs, for prop¬ 
erty or the proceeds thereof which the latter have 
received but, in order to relieve themselves from 
liability to heirs for property which the latter are 
entitled to receive, they must show that the heirs 
received it .22 Liability on the bond does not ex¬ 
tend to allowances to the widow and children ,22 or 
to funds which the survivor under stress of neces¬ 
sity, and as parent and natural guardian, has ex¬ 
pended for the support and maintenance of minor 
heirs,2^ or to certain property in which the interest 
of the community has been extinguished by the act 
of the survivor in paying community debts, which 
were a charge thereon, out of her own separate 

property .2 5 

Enforcement Liability on the bond of a surviv¬ 
ing spouse, given pursuant to statutory provisions 
for the formal qualification of the survivor as com¬ 
munity administrator, may, of course, be enforced 
in such manner as is provided by the statute, 2 ® as 
by proceedings initiated in the probate court, more 
or less analogous to proceedings for accounting and 
settlement of an ordinary succession.27 Statutes 
prescribing such proceedings are not exclusive of 
the right to sue on the bond in any court of com¬ 


petent jurisdiction,28 and where the survivor is no 
longer administering the estate and is not subject 
to the orders of the probate court, resort may be 
had to such remedies as are provided by general 
law in like cases and to such courts as have power 
to administer them.28 The remarriage of the sur¬ 
vivor pending the proceedings does not prevent a 
determination of the question of liability in the sub¬ 
sequent civil action.2® 

The statute of limitations applies where the sur¬ 
vivor sells the community property, not for the 
purpose of paying debts, and there is no reason 
why he should not pay one half of the proceeds to 
the heirs but the fact that an action by a sub¬ 
sequent administrator is barred does not operate 
to defeat an action by the heirs themselves .22 Suit 
may be brought against a community administrator 
and his sureties for conversion of plaintiffs proper¬ 
ty notwithstanding the administration has not been 

closed.23 

The persons entitled to sue on the bond, in a 
proper case, are the heirs,8^ the creditors,8® and 
a subsequent administrator.®® Where it appears 
from the pleadings that the administrator and the 
estate are wholly insolvent, suit is maintainable 
against the sureties without making the principal 
a party to the suit.® 7 


verainff, Civ.App., Ill S.W.2d 292, 
and rehearinsT denied 135 S.W.2d 695, 
134 Tex. 268. 

Sale price 

Where the survivor sells commu¬ 
nity property and appropriates the 
proceeds to his own use, the liahility 
of the sureties to the heirs is for one 
half of the sale price with interest 
from the date of sale.—^Richardson 
V. Overleese, 44 S.W, 308, 17 Tex. 
Civ.App. 376. 

20. Tex.—Fidelity Union Ina Co. v. 
Hutchins, 133 S.W.2d 105, 134 Tex. 
268, reversingr, Civ.App., Ill S.W. 
2d 292, and rehearing: denied 135 
S.W.2d 695, 134 Tex. 268, 

21. Tex.—^Neaves v. Griflln, Civ. 
App., 80 S.W. 420—Graham v. Mil¬ 
ler, 62 S.W. 113, 26 Tex,Civ.App. 5. 

22. Tex.—Graham v. Miller, supra. 
231 Tex.—Leatherwood v. Arnold, 1 

S.W. 173, 66 Tex. 414—Nichols V, 
Oliver, 64 Tex. 647. 

24. Tex.—Neaves v. Griffin, Civ. 
App., 80 S.W, 420, 

25. Tex.—Leatherwood v. Arnold, 1 
S.W. 173, 66 Tex. 414. 

20, Tex.—^Leatherwood v. Arnold, 
supra—Bergrstroem v. State, 58 
Tex. 92. 

27. Tex.—Wiseman v. Swain, Civ. 

App., 114 S.W. 145. 

31 C.J. p 213 note 67. 


Procedure 

(1) The procedure is primarily 
referable to the provisions of the 
statute.—Huppman v. Schmidt, 65 
Tex, 583—Frank v, De Lopez, 21 S.W. 
279, 2 Tex.Civ.App. 245. 

<2) This includes the time when 
the proceedingrs may be instituted.— 
Nichols V. Oliver, 64 Tex. 647—31 
C.J. p 213 note 69. 

(3) It also includes the citation to 
show cause why the creditor's claim 
should not be allowed.—Nichols v. 
Oliver, supra. 

(4) The probate court takes the 
survivor's account, determines 
whether there has been a devastavit 
or whether the survivor still has 
community property liable to com¬ 
munity debts, and allows or rejects 
the creditor's claim, but cannot ren¬ 
der judgment on the claim. The ul¬ 
timate establishment and enforce¬ 
ment of liahility is by a civil suit in 

I another court—^Nichols v. Oliver, su¬ 
pra—31 O.J. p 213 notes 71—75. 

28. Tex.—Fidelity Union Ins. Co. v. 
Hutchins, 133 S.W.2d 106, 134 Tex. 
268, reversing, Civ.App,, Wl S.W. 
2d 292, and rehearing denied 135 
S.W.2d 695, 134 Tex. 268. 

31 C.J. p 213 note 76. 

29. Tex.—^Brown v. Seaman, 66 Tex. 
628. 

m 


30. Tex—Nichols v. Oliver, 64 Tex 
647. 

31. Tex.—^Wmgo v. Rudder, 124 S. 
W. 899, 103 Tex 160. 

32. Tex—Belt v. Cettl, 93 S.W. 

1000, 100 Tex 92, reversing, Civ. 
App., 91 S.W. 1098. 

33. Tex—Farrar v. Byars, Civ.App., 
250 S.W. 1048. 

34. Tex—Belt v. Qetti, 93 S.W. 

1000, 100 Tex 92, reversing, Civ. 
App.. 91 S.W. 1098. 

Blssipatlon. of estate 
The heirs of the deceased spouse 
have an action on the, bond where 
the community estate, or any part 
thereof, has been dissipated by the 
survivor.—^Fidelity Union Ins. Co. v. 
Hutchins, 133 S.W.2d 165. 134 Tex 
268, reversing, Civ.App., Ill S.W.2d 
292, and rehearing denied 135 S.W.2d 
695, 134 Tex 268. 

35. Tex—Belt v. Cetti, 93 S.W. 
1000, 100 Tex 92, reversing, Ov. 
App., 91 S.W. 1098. 

86L Tex—^Belt v. Cetti, supra— 
Brown V. Seaman, 65 Tex. 628. 

37. Tex—McFarland v. Beaton, Civ. 
App., 126 S.W.2d 719, affirmed Bea¬ 
ton V. McFarland, 134 S.W.2d 1058, 
134 Tex 652. 
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The petition, to be sufficient, must state facts suf¬ 
ficient to show plaintiff’s right to recover.^® A pe¬ 
tition alleging facts showing liability on the bond 
need not allege the class of persons entitled to sue 
to which plaintiff’s claim belongs.^^ 

The action may be tried before a jury,^® and, 
where it is so tried, the instructions to the jury 
must not be misleading.^^ 

§ 581. Adnunistration as Part of Decedent^s 
Succession 

In most community property Jurisdictions an adminis¬ 
tration on the estate of the wife does not include com¬ 
munity property, but an administration on the estate of 
the husband does where there are community debts. 

In a few community property jurisdictions, where 
the community is dissolved by the death of one 
spouse, the administration of the estate of that 
spouse, whether husband or wife, includes the ad¬ 
ministration of community property;^2 and in such 
jurisdictions a community which has not been ad¬ 
ministered at the time of the death of both spous¬ 


es may be administered as a part of the succession 
of the spouse who died first,**^ or by the estate first 
taking possession.'^^ However, in most community 
property jurisdictions, at least in the absence of 
testamentary disposition of the wife’s interest in 
the community property,^® an administration on the 
estate of the wife does not include community prop¬ 
erty,^® but an administration on the estate of the 
husband does,^^ regardless of whether the question 
arises after the death of the husband and while the 
wife survives,^® or whether it arises after the death 
of both spouses, and, in the latter case, regardless 
of whether the wife^® or the husband®® died first. 

The necessity of administering community prop¬ 
erty as a part of the succession of the deceased 
spouse, assuming that it may thus be administered, 
usually depends on the existence of debts charge¬ 
able on such property,® 1 and, where there are no 
such debts, the administration of the estate of the 
deceased spouse does not, generally, include the 
administration of the community, no community ad¬ 
ministration being necessary in such a case,®^ al- 


SSb Tex.—^McFarland v. Beaton, su¬ 
pra. 

39. Tex.—Frank v. De Lopez, 21 S. 
W. 279, 2 Tex.Civ.App. 245. 

40. Tex.—^Nichols v. Oliver, 64 Tex. 
647. 

41. Tex.—Neaves v. Griffin, Civ. 
App., 80 S.W. 420. 

42. U.S.—Commissioner of Internal 
Revenue v. Larson, C,C-A, 131 F.2d 
85—Treinies v. Sunshine Mining 
Co., C.C.A.Idaho, 99 F.2d 651, af¬ 
firming, D.C., Sunshine Mining Co. 
V. Treinies, 19 F.Supp. 587, cer¬ 
tiorari granted Treinies v. Sun¬ 
shine Mining Co., 59 S.Ct. 489, 306 
U.S. 624. 83 L.Ud. 1029, afih-med 
€0 S.Ct. 44, 308 U.S. SO, 84 L.Ed. 
85, rehearing denied 60 S.Ct 464, 
309 U.S. 693, 84 L.Ed. 1034. 

Wash.—^In re Madden's Estate, 28 P. 

2d 280, 176 Wash. 51. 

31 C.J. p 213 .notes 88, 89. 

On appeal from will contest, where 
surviving widow in lower court made 
no claim of right to administer com¬ 
munity property and where there 
was no adjudication as to the char¬ 
acter of the property as community 
or separate, wife could not prevail 
on an assignment of error that she 
was entitled to administer communi¬ 
ty property notwithstanding the 
wilL—^In re Vaughn's Estate, 242 P. 
1094, 137 Wash, 512. 

43. Wash.—In re Hill, 33 P. 585, 6 
Wash. 285. 

44. Wash.—Stanton v. Everett 
Trust & Savings Bank, 259 P. 10, 
145 Wash. 165. 


45. Cal.—^Makeig v. United Security 
Bank & Trust Co., 296 P. 673, 112 
CaLApp. 138. 

46. Cal.—^In re Young, ’55 P. 1011, 
123 Cal. 337. 

31 C.J. p 213 note 91—23 C.J. p 1152 
note 20. 

Xn absence of testamentary dls- 
positioii, personal representative of 
deceased spouse has no right, title, 
or Interest in community property.— 
Fountain v. Maxim, 290 P. '576, 210 
Cal. 48. 

Status of property 

(1) A valid Judgment may be ren¬ 
dered in the wife's administration 
as to the status of property as com¬ 
munity or separate.—^Parsley v. Su¬ 
perior Court in and for Los Angeles 
County, 104 P.2d 1073, 40 Cal.App.2d 
446. 

(2) The prosecution of a civil ac¬ 
tion by the surviving husband to de¬ 
termine his right to possession of any 
or all property of the estate is un¬ 
necessary.—Parsley v. Superior Court 
in and for Los Angeles County, supra. 

(3) Judgment on merits as to gran¬ 
tee’s title can be rendered on rule in 
succession of grantor's wife to show 
cause why one purchasing flx>m gran¬ 
tee should not accept title.—Succes¬ 
sion of Fay, 109 So. 824, 161 La. 1022. 

47. U.S.—Rosenberg v. Commission¬ 
er of Internal Revenue, C.C.A., 115 
F.2d 910. 

La.—Succession of Crouch, 8 La.App. 

86 . 

Tex.—Cain v. Church, Civ.App., 131 
S.W.2d 400—Nesbitt v. First Nat. 
Bank, Clv.App., 108 S.W.2d 318. 

31 C.J. p 213 note 92. 
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For paying debts 

Community property as entirety ist 
generally regarded as belonging to 
husband's estate for purpose of pay¬ 
ing his debts which are chargeable 
to community.—Lovejoy v. Cockrell, 
Tex.Com.App., 63 S.W.2d 1009, affirm¬ 
ing Cockrell v. Lovejoy, Civ.App., 44 
S.W.2d 1040. 

until oommnnlty was llanidated, 

husband's succession was entitled to 
control property in order to liquidate 
it.—^Poindexter v. Louisiana & A. Ry. 
Co., 128 So. 297, 170 La. 521, setting 
aside 124 So. 535, 14 La.App. 339. 

48. Cal.—^In re Burdick's Estate, 44 
P. 734, 112 Cal. 387. 

31 C.J. p 213 note 93. 

49. La.—^Kremer v. Kjremer, 46 So. 
600, 121 La. 484. 

131 aJ. p 214 note 95. 

sa Tex.—Lawson v. Kelley, 17 S.W. 

717, 82 Tex. 457. 

31 C.J. p 214 note 96. 

51. Ariz.—^Nowland v. Vlnyard, 29 
P.2d 139, 43 Ariz. 27—Roberson v. 
Teel. 275 P. 2, 35 Ariz. 166. 

31 C.J. p *214 note 13. 

Two communities 

Where deceased husband had been 
twice married and was head and 
master of two communities, both in¬ 
debted so that an administration of 
both was necessary, it was legal to 
administer both communities in his 
succession.—^Fontenot v. Fontenot, 
102 So. 590, 157 La. 611. 

58b Ariz.—^Roberson v. Teel, 275 P. 

2, 35 Ariz. 166. 

31 C.J. p Z14 note 14. 
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though the court wull take into consideration any 
matters bearing on the question whether the suc¬ 
cession is in such condition that the heirs may be 
put into possession and proceed to a judicial par- 
tition.53 Even where the community may properly 
be administered as a part of the succession of the 
deceased spouse, it has been held that such a course 
is not necessary, unless required by persons inter¬ 
ested in the community estate,^4 and that it will not 
be presumed that the administration on the deceased 
wife’s separate property draws into its custody the 

community property.®® 

Where both spouses are dead, there is no ne¬ 
cessity for two administrations of the same com¬ 
munity property,®® and, for the sake of convenience, 
the community may be administered in a joint ad¬ 
ministration on their successions,®'^ or the grant of 
administration may be upheld at least as to the es¬ 
tate of the husband, and therefore include commu¬ 
nity property.®® Although the two successions are 
administered in one proceeding, they are not one 
and the same succession; after liquidation of the 
community by the saU of the property and payment 
of the costs of liquidation, the residuum belongs 
in equal shares to the two successions.®^ 

Administration of part or all of community prop¬ 
erty, In some jurisdictions community property 
should be administered as a whole®® but in other 

FresnmptioiL u to delits 

Where a wife has been dead for 
many years, leaving an only child 
and a husband surviving, and there 
has been no administration on her 
estate or on the community property, 

It will be presumed, in favor of the 
child, that there are no community 
debts and no necessity for adminis¬ 
tration.—In re Peterson's Estate, 241 
P. 964, 137 Wash. 137—Hili v. Young, 

34 P. 144, 7 Wash, 33. 

Proceeds of life iiisnnuLoe policies 
being exempt from payment of in¬ 
sured’s debts, administrator of in¬ 
sured’s succession should forthwith 
pay insured’s divorced wife half of 
amount collected, less amount of pre¬ 
miums paid by insured after dissolu¬ 
tion of community.—^Berry v. Frank¬ 
lin State Bank & Trust Co., 173 So. 

126, 186 lOL 623. 

53. La.—Succession of Romero, 8 

So. 632, 42 LsuAnn. 894. 

31 CJ-. p 214 note 16. 

54. U.S.—German Savings & Loan 

Soc. V. Cannon, C.C.Wash., 65 F. 

542. 

31 C.J. p 214 note 17 
Bffect on title 

The heirs are not divested of their 
title by probate proceedings on the 
will of one of the spouses where the 
executor makes no attempt to admln- 


jurisdictions only the one-half interest of the de¬ 
ceased husband in the community property is sub¬ 
ject to administration as part of his estate.®^ 
Inclusion of decedents interest in inventory. 
The interest of a deceased husband in community 
property should be included in the inventory of his 
estate.®^ However, statutes requiring one half of 
the community property to be inventoried, account¬ 
ed for, and distributed as a part of the estate of 
the deceased spouse are not construed to require 
one half of the property to be inventoried as the 
exclusive property of the deceased spouse before a 
settlement of the affairs of the community.®® 
Separation of property. Where community prop¬ 
erty is administered as a part of the estate of a 
deceased spouse, it and the separate property of 
decedent should be kept separate; but, where the 
two classes of property are not kept separate but 
are commingled indiscriminately and no objection 
is raised by the creditors or any of the parties in¬ 
terested, the administration is at the most only ir¬ 
regular and not void.®4 Where the tvife’s separate 
property cannot be separated from the community 
property the whole of it should be put in the hands 
of the husband’s administrator for administration.®® 

§ 582. - Persons Entitled to Administer 

The general rules applicable to the right to administer 
decedents' estates apply. 

Probate oonrt 

While administration of the estate 
of the deceased husband is pending 
in the probate court, the entire com¬ 
munity property is subject to the 
jurisdiction of that court.—^Lovejoy 
V. Cockrell, Com.App., 63 S.W.2d 
1009, affirming Cockrell v. Lovejoy, 
Civ.App., 44 S.W.2d 1040. 

Statute respectiiig independent 
executors, for purposes of statute, 
regards community property in case 
there be community debts as belong¬ 
ing entirely to husband’s estate, and 
does not authorize dismemberment of 
estate for administration purposes.— 
Lovejoy v. Cockrell, supra. 

61. Philippine.—Mangsa v., Maci^ 
buntoc, 17 Philippine 107. 

62L La.—Succession of Ferguson, 84 
So. 338, 146 La. 1010. 

63. Philippina—Falcon v. Manzano, 
15 Philippine 441—Alfonso v. Na- 
tlvidad, 6 Philippine 240. 

64. Wash.—In re Hill, 33 P. '585, 6 
Wash. 235. 

65. House and lot 

Where the wife has a separate in¬ 
terest to the extent of the lot, hut 
the house thereon belongs to the 
community, the house and lot should 
be placed in the hands of the admin¬ 
istrator.—^In re Carmack’s Estate, 
233 P. 942, 133 Wash. 374. 


ister community property.—Scott v. 
Stanley, 270 P. 110, 149 Wash. 29. 
55. U.S.—German Savings & Loan 
Soc. V. Cannon, C.C.Wash., 65 F. 
542. 

66. Tex.—Soye v. McCallister, 18 
Tex. 80, 67 Am.D. 689. 

57. Tex.—Stephenson v. Marsalis, 
33 S.W. 383, 11 Tex.Clv.App. 163. 

31 C.J. p 214 note 98. 

’’The two successions were so in¬ 
timately connected with the matri¬ 
monial community as to form to¬ 
gether an entire mass called the es¬ 
tate, which was not only liable for 
the payment of the common debts, 
but also for the distributive inter¬ 
ests of the heirs in the residue, since 
they had not renounced.”—^Kelley v. 
Kelley, <8 So.2d 641, 651, 198 La. 338. 
68. La.—Kelley v. Kelley, supra. 
Tex.—Grande v. Herrera, 15 Tex. 583. 

59. La.—Succession of Evans, 8 La^ 
A.,Orleans, 196. 

60. Wash.—Stanton v. Everett Trust 
& Savings Bank, 259 P. 10, 145 
Wash. 165—^Ryan v, Ferguson, 28 
P. 910, 3 Wash. 356, 

31 C.J. p 214 notes 4, 5. 

All oommuaity property of a de¬ 
cedent is properly a part of his es¬ 
tate for administration.—^Moore v. 
Wooten, Tex.Com.App., 283 S.W. 153, 
denying rehearing 280 S.W. 742. 

13S 



§ 582 


HUSBAND AND WIFE 


42 C.J.S. 


The right of preference in the matter of admin¬ 
istering on a succession of a deceased spouse, which 
carries also the administration of the community, 
is controlled by the general rules applicable to the 
administration of the estates of decedents general- 

ly66 

§ 583. - Status, Powers, and Liability of 

Executor or Administrator 

a. In general 

b. Sales and conversances 

c. Presentation and allowance of, and 

liability for, claims 

d. Actions 

a. In General 

An executor or administrator administering com¬ 
munity property represents the estate and persons in¬ 
terested therein, and he Is entitled to the possession of 
community property. 

Where the executor or administrator of the de¬ 
ceased spouse likewise administers on the commu¬ 
nity estate, he represents both the estate of his de¬ 
cedent and, as far as concerns community inter¬ 
ests, the surviving spouse, or, where both spouses 
are dead, the heirs of the other spouse.®^ For the 
purpose of collecting the commimity assets and ad¬ 
ministering them for the benefit of all persons in¬ 
terested therein, he also represents community cred¬ 
itors.®* 

A personal representative administering commu¬ 
nity property is entitled to the possession thereof,®* 
and he has the right,7® and is charged with the 
duty,to collect and enforce payment of debts 


owing to the community. On the other hand, where 
the administration of decedent’s succession does not 
draw^ to itself the administration of the community, 
ordinarily the executor or administrator has no 
standing to intermeddle with,7* or to exert any pow¬ 
er or control over,73 the community property, or 
to hasten or retard the payment of community 
debts.74 While he may take all necessary and prop¬ 
er steps for the preservation and collection of claims 
against the community in favor of decedent’s sep¬ 
arate estate,75 his duty is to close the succession 
as speedily as possible and turn over the property, 
including the claim of the succession against the 
community, to the heirs.7* However, even in ju¬ 
risdictions where the administration of the wife’s 
estate does not ordinarily include community prop¬ 
erty, where the court properly appoints a tempo¬ 
rary administrator of a deceased wife’s estate un¬ 
der statutes authorizing it to do so where a con¬ 
test relative to the probate of a will or the grant¬ 
ing of letters of administration is pending, it may 
empower the temporary administrator so appointed 
to take possession of and hold the entire community 
property until the contest is terminated and a per¬ 
manent administrator is appointed and qualified, or 
until application is made for a partition.77 
Under statutes permitting a testator to name an 
independent executor with power to administer the 
estate without intervention by the probate court, 
an executor so named and authorized acquires con¬ 
trol of decedent’s interest in community property 
without action by the probate court other than the 
probating of the will;78 and a subsequent action 
by the surviving spouse to establish a community 


ea La.—Succession of Romero, 8 

So. $32, 42 La.Ann. 894. 

Wash.—In re Hill, 33 P. 585, S Wash. 
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31 C.J. p •214 note 19. 

Suhaaid irimiy of fraud 

Where husband falsely swore that 
he had no knowledge of his wife's 
leaving a will, with intent to gain a 
greater share of the estate than the 
will left him, although L.1917 p 654 § 
•49, provides that a surviving spouse 
shall be entitled to administer on 
the community property notwith¬ 
standing any provision of a will to 
the contrary, the appointment of a 
son of the deceased as executor un¬ 
der a will will be upheld, although 
he did not present it for probate 
within forty days as required by 
statute, the dereliction of the hus¬ 
band being greater than that of the 
son and his misconduct depriving 
him of the right to administration.— 
In re Bredl's Estate, 201 P. 29$, 117 
Wash. 372. 

IsmiM 

In proceedings by wife to adminis¬ 


ter the estate of deceased husband by 
reason of decedent's intestacy and 
like proceeding by another claiming 
as his widow, validity of property 
settlement between husband and 
wife was a proper issue since wife 
was entitled to assert all claims and 
defenses pertaining to her property 
rights and decree would be conclu¬ 
sive upon widow when estate was 
distributed.—In re McNutt's Estate, 
98 P.2d 253, 36 Cal.App.2d 542. 

67. Tex.—^Davies v. Thompson, Civ. 
App., 50 S.W. 1062. 

31 C.J. p 215 notes 20-22. 

68. Tex.—Brown v. Seaman, 65 Tex. 
628. 

6a La—Campbell v. Hart, 43 So. 

533, 118 La 871. 

31 C.J. p 215 note 24. 

Ck>uversion 

Being in lawful possession thereof, 
no wrongful conversion of such 
property can be predicated of any 
act which is authorized by the terms 
of his administratorship.—Davies v. 

1B6 


Thompson, Tex.Civ.App., 50 S.W. 
1062. 

70, Tex.—^^tna L. Ins. Co. v. Os¬ 
borne, Civ.App., 224 S.W. 816— 
American Surety Co. v. Norton, 
Civ.App., 230 S.W. 437. 

71. Tex.—^American Surety Co. v. 
Norton, supra 

721 Da—^Miguez v. Delcambre, 51 
So. 108, 125 La 176. 

73. La—^Fernandez's Succession, 23 
So. 467, 60 LaAnn. '564—^Verrier v. 
Lons, 19 So. 677, 48 LaAnn. 717. 

74i La—^Miguez v. Delcambre, 51 
So. 108, 125 La 176. 

76. La—^Fernandez's Succession, 23 
So. 457, 60 LaAnn. 564—Verrier v. 
Loris, 19 So. 677, 48 LaAna 717. 

76. La—^Miguez v. Delcambre, 51 
So. 108, 125 La 176. 

77. Tex.—^Huth v, Huth, Civ.App., 
187 S.W. 523. 

7& Tex.—^Nations v. Neighbors, Civ. 
App., 201 S.W. 69L 



42 C.J.S. 


HUSBAND AND WIFE 


§ 583 


interest in the estate of decedent is within the ju¬ 
risdiction of a court of equity rather than the pro¬ 
bate court,79 

b. Sales and Conveyances 

A personal representative administering community 
property may sell it for the purpose of paying community 
debts. 

As a general rule, in the absence of restrictions 
on the right of alienation,^0 community property 
may be sold by an executor or administrator of a 
succession including community property only for 
the purpose of paying community debts which are 
a charge on the property,^! and on compliance with 
applicable statutory requirements,such as obtain¬ 
ing an order of sale by a court^S having jurisdic¬ 
tion to make it,^^ and confirmation of the sale by 


the court.ss Where the community is not a part 
of the succession of the deceased spouse, the exec¬ 
utor or administrator of the succession cannot sell 
community property,even for the payment of 
community debts.^7 Also, where the validity of 
the grant of administration depends on the exist¬ 
ence of debts, an administrator appointed notwith¬ 
standing the absence of debts has no authority to 
sell,® 8 and an attempted sale by him may be en¬ 
joined®® at the instance of the survivor®^ or the 
heirs.®! Where the power to sell otherwise ex¬ 
ists, it is not affected by the fact that both spouses 
are dead.®^ 

It has been held that property adjudicated to the 
survivor may be sold by the administrator of de¬ 
cedent for the pa)mient of debts only after other 


79. Tex.—Milam v. Hill, 69 S.W. 
447, 29 Tex.Civ.App. 673. 

Wash.—Clark v. Baker, 135 P. 1025, 
76 Wash. 110. 

80. Fact of noiialienatioii 

A sale by the administratrix may 
be enjoined at the suit of a mortg^a- 
gee of the property holding a mort¬ 
gage with a pact of nonalienation.— 
W. P. Clopton & Co. V. Alfred, 136 
So. 621, 17 La.App. 93. 

81. La.—^Poindexter v. Louisiana & 
A, Ry. Co., 128 So. 297, 170 La. 
621, setting aside 124 So. 536, 14 
La.App. 339—^Le Blanc’s Succes¬ 
sion, 76 So. 223, 142 La. 27, L.R.A. 
1917P 1137—Smith v. Shehee, App„ 
143 So. 339, conforming to answers 
143 So. 338, 175 La. 394, and 
amended, App., 144 So. 750. 

Tex.—Moore v. Wooten, Com.App., 
280 S.W. 742, reversing, ClvJlpp., 
265 S.W. 210, rehearing denied 283 
S.W. 163—Caddell v. Lufkin Land 
& Lumber Co., Com.App., 256 S.W. 
397, affirming. Civ.App., 234 S.W. 
138. 

81 C.X p 215 note 42. 

Ant«auptlal debts 

Community property may be sold 
to pay the husband’s antenuptial 
debts.—Lee v. Henderson, 12 S.W. 
981, 75 Tex. 190. 

Bzpensas of admlnlstratloiL 
Land may be sold under order of 
probate court to pay debts or ex¬ 
penses of administration, whether 
chargeable against separate or com¬ 
munity estate.—Moore v. Wooten, 
Tex.Com.App., 280 S.W. 742, revers¬ 
ing, Civ.App., 265 S.W. 210, rehear¬ 
ing denied 283 S.W. 153—31 C.J. p 
215 note 42 [a]. 

Fimexal expenses; taxes 
Funeral expenses of deceased 
spouse, and taxes on the land, are 
not community debts authorizing 
sale of community property.—^Wo¬ 
mack V. McCook Bros. Funeral 
Home, 198 So. 652, 194 La. 296, af¬ 
firming, App., 192 So. 756. 


Independent executor 
Under will appointing independent 
executor, using language similar to 
statute, executor could sell entire 
community interest in land, includ¬ 
ing surviving wife’s interest, to pay 
husband’s debts, notwithstanding 
provisions that testator was only 
disposing of his community interest 
and respecting sale of property be¬ 
longing to his estate.—^Lovejoy v. 
Cockrell, Tex.Com.App., 63 S.W.2d 
1009, affirming Cockrell v. Lovejoy, 
Civ.App., 44 S.W.2d 1040. 

Jjaad acguized under pxesexiptlve 
title vested at completion of pre¬ 
scriptive period, during marriage of 
plaintiffs’ father, and became com¬ 
munity property, and sale thereof in 
husband’s succession for payment of 
his debts was illegal as to a one-half 
interest therein.—Crouch v. Richard¬ 
son, 104 So. 728, 168 La. 822. 
Mortgage 

Independent executrix has been 
held to have power to mortgage com¬ 
munity property for the purpose of 
paying community debts and debts 
against the estate.—Continental 
Assur. Co, V. Gibner, Tex.Civ.App., 
119 S.W.2d 688, error dismissed. 

However, it has been broadly stat¬ 
ed that community property is sub¬ 
ject to sale by the administrator of 
the husband under certain circum¬ 
stances for the purpose of paying 
the separate debts of either the hus¬ 
band or wife.—Waterman Lumber & 
Supply Co, V. Robbins, Tex.Commn. 
App., 206 S.W. 825, modifying Civ. 
App., 159 S.W. 360. 

88. Wash.—Gordon v. Hillman, 186 
P. 661, 109 Wash. 223. 

31 C.J. p 216 note 43. 

83. La.—^Kremer v. Kremer, 46 So. 
600, 121 La. 484. 

Tex.—^Loving v. Clark, Civ.App., 228 
S.W. 590. 

Sale of half interest 
Sale by probate court of one-half 
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Interest of decedent in community 
property is only voidable and not 
subject to collateral attack, and 
passes title to all property so admin¬ 
istered.—^Moore v. Wooten, Tex.Com. 
App., 283 S.W. 163, denying rehear¬ 
ing 280 S.W. 742. 

Order set aside 

Where order authorizing sale of 
decedent’s interest in community 
realty to a creditor to discharge its 
claim was set aside and deed of ad¬ 
ministratrix who was decedent’s wid¬ 
ow was canceled in certiorari pro¬ 
ceedings, decedent’s interest was 
subject to claim of the estate’s cred¬ 
itors and adjudication of title to the 
realty was required to be made in a 
separate suit.—^McDonald v. Galt, 
TexCiv.App., 173 S.W.2d 962, error 
refused. 

8ft. Tex.—^Bankers Life Co. v. Ball, 
Civ.App., 129 S.W.2d 805, error 
granted. 

31 C.J. p 216 note 45. 

85. Tex.—Simmons v. Blanchard, 46 
Tex. 266. 

86L La.—Fernandez’s Succ., 23 So. 
457^ 60 La.Ann. 584—Verrier v. 
Loris, 19 So. 677, 48 La.Ann. 717. 

87. La.—Guillory v. Latour, 70 So. 
66, 138 La. 142. 

31 CJ. p 216 note 49. 

88. La.—^Festlvan v. Clement, 66 So. 
304, 135 La. 938. 

31 C.J. p 216 note 51. 

89. La.—^Festivan y. Clement, supra 
—Broussard v. Ditch, 30 La.Antt. 
1109. 

90. La.—^Broussard v. Ditch, supra. 

91. La.—Festivan v. Clement, 66 So. 
304, 135 La. 938. 

31 C.J. p 216 note 54. 

98. Tex.—^Heard v. Vineyard, 
Commn.App., 212 S.W. 489, affirm- 
mg, Civ.App., 167 S.W. 22. 

31 C.J. p 216 note 60. 
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assets applicable for such purpose have been ex¬ 
hausted, and the portion of the survivor has been 
ascertained by a partition and settlement of the 

community.^ 3 

A purchaser of community property at an ad¬ 
ministrator’s or executor’s sale has the burden of 
proving that the sale was made to pay community 
debts.®^ There is no presumption that the commu¬ 
nity owed debts but an inference or presumption 
of fact, as distinguished from a presumption of 
law,98 that community debts existed may arise from 
proof of other facts and in a collateral proceed¬ 
ing, it will be conclusively presumed that the court 
found the existence of community debts before or¬ 


dering a sale.®® 

Operation and effect, A sale of community prop¬ 
erty for the payment of debts, legally made in the 
course of administration, passes to the purchaser a 
valid title to the whole community interest in the 
property sold.®® Apparently a purchaser from a 
personal representative may obtain good title if he 
purchases in good faith for a valuable consideration 
without notice that it is community property.^ Al¬ 
so a deed of community property made by the sur¬ 
vivor as administrator may be effective to pass the 
survivor’s interest in the property,® and, if suffi¬ 
ciently comprehensive, may pass decedent’s interest 
as well in the property in question.® Likewise, the 


aa. La.—Sanders v. Carson, 2 La. 
Ann. 393. 

24- Tex,—^Lovmsr v. Clark, Clv.App., 
228 S.W. 590. 

31 C.J. p 216 note 55. 
as. La—Festivan v. Clement, 66 So. 
304, 135 La. 938. 

aa Tex.—Roy v. Whitaker, 48 S.W. 
892, 92 Tex. 346, rehearingr denied 
49 S.W. 367, 92 Tex. 346. 

97. Tex.—Moody v. Butler, 63 Tex. 

210 . 

31 0,J. p 216 note 58. 

^apse of time 

The existence of community debts 
■will be presumed in support of the 
■validity of the executor's deed of 
community property, executed pursu¬ 
ant to the express power ^ven by 
the will to sell the property for the 
payment of debts, in an action in¬ 
volving the validity more than thirty 
years after execution thereof.—Cad- 
dell V. Lufkin Land & Lumber Co., 
Tex.ComA.pp., 255 S.W. 397, affirm¬ 
ing, Civ.App., 234 S,W. 138. 

aa Tex.—^Waterman Lumber & 

Supply Co. V. Robbins, Commn. 
App., 206 S.W. 825, modifying Civ. 
App., 159 S.W. 360. 

'31 CJ. p 216 note 59. 

aa. La.—^Kelley v. Kelley, 3 So.2d 
641, 198 La. 338. 

31 Cjr. p 216 note 69. 

Siversloxi of proceeds 

(1) A widow's residuary right to 
half of proceeds of administrator's 
sale of community land after her 
husband's death does not carry with 
it correlative right to attack sale 
simply because her part of such pro¬ 
ceeds was diverted to payment of 
debts not chargeable against it.— 
Womack v. McCook Bros. Funeral 
Home, App., 193 So. 756, affirmed 193 
So. 652, 194 La. 296. 

(2) Where there were community 
debts, order of sale of property of 
husband's succession was sufficient, 
even though only one small debt was 
actually paid, since right to sell at 
time order of sale is granted con¬ 


trols.—^Poindexter v. Louisiana & A, 
Ry. Co, 128 So. 297, 170 La. 521, set¬ 
ting aside 124 So. 535, 14 La.App. 
339. 

Sale as part of sncccssiojL 

The fact that the property was 
sold as though it belonged to the 
husband's succession does not in¬ 
validate the sale.—^Poindexter v. 
Louisiana & A. Ry. Co., 128 So. 297, 
170 La. 521, setting aside 124 So. 535, 
14 La.App. 339. 

L Quitclaim deed 

Where property is ordered to be 
sold by the administrator as an en¬ 
tirety and without mention or recog¬ 
nition of any outstanding interest, 
the fact that the administrator's 
deed is in form a guitclaim deed does 
not prevent the purchaser from as¬ 
serting that he is a bona fide pur¬ 
chaser for value without notice of 
the community character of the 
property.—Nelson v. Bridge, 87 S.W. 
885, 89 Tex.Clv.App. 283. 

Who are bona fide purchasers 

(1) The purchaser cannot be held 
to he a purchaser for value where he 
is a creditor and simply credits the 
amount of his hid on his claims 
against the estate.—^Nelson v. 
Bridge, supra—•31 C.J. p 217 note 78. 

(2) A subseauent purchaser from 
him, however, will he protected 
where he pays value and there is 
nothing In his chain of title or in the 
general situation to put him on in¬ 
quiry.—Nelson v. Bridge, supra. 

(3) A 'Will of decedent is not suffi¬ 
cient to put the purchaser on inquiry 
where it is not a part of his chain of 
title, the sale by the administrator 
h'elng for the purpose of paying 
debts and hence not being an exer¬ 
cise of a power conferred by the 
will.—Nelson v. Bridge, supra. 

2. Ariz.—^Molina v. Ramirez, 138 P. 

17, 16 Anz. 249, 

Tex.—^Masterson y. Stevens, Civ. 

App., 37 S,W. 364. 

Void deoxee for spedfio performaxioe 

A widow, as her husband's admin¬ 
istratrix, having executed a deed in 
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pursuance of a void decree for the 
specific performance of a contract 
made by the husband, the deed can¬ 
not operate as the deed of the sur¬ 
vivor of the community.—^Houston v. 
Killough, 16 S.W. 56, 80 Tex. 296. 
Waiver 

Where administratrix who was de¬ 
cedent's widow conveyed community 
realty to decedent's creditor to dis¬ 
charge its claim and her deed was 
canceled and, when called on to as¬ 
sert her title in action to remove 
cloud of her possible claim to the 
realty, administratrix raised no issue 
that could have secured reinvesting 
of her interest, she “waived" any 
cause of action for reinvesting of her 
interest.—^McDonald v. Galt, Tex.Civ. 
App., 173 S.W.2d 962, error refused. 
Both spouses dead 

(1) Where both spouses are dead, 
a judicial sale of community proper¬ 
ty in the administration of the estate 
of the spouse who died last to pay a 
debt of such spouse vests in the pur¬ 
chaser only the right and interest 
of such spouse, unless he purchases 
in good faith for a valuable consid¬ 
eration without notice that the prop¬ 
erty is community property.—Ross 
V. Martin, 140 S.W. 432, 104 Tex. 568, 
on rehearing 141 S.W. 618, 104 Tex. 
558, reversing, Civ.App., 128 S.W. 
718. 

(2) Where, in such case, the prop¬ 
erty, although community in charac¬ 
ter, stands in the name of the spouse 
who died last, the sale is not an ab¬ 
solute nullity, in the absence of bad 
faith on the part of the purchaser, 
and may furnish ground for an es¬ 
toppel of the heirs where they re¬ 
main silent after having received due 
notice of the proceedings in which 
.the property Is sold.—Sicard v. Gum- 
bel, 36 So. 502, 112 La. 483. 

3. Tex.—^McLiain v. Pate, Civ.App., 

■ 124 S.W. 718. 

31 C.J. p 217 note 81. 

Conveyance of decedent’s xight 

The deed may be effective for this 
purpose, although in tqrmg it pur- 



42 C.J.S- 


ETSBAND AND WIFE 


§ 5S3 


surviving spouse^ or the heirs^ may, by their ac¬ 
quiescence in the sale, be estopped to deny the va¬ 
lidity thereof. Under statutes declaring a sale val¬ 
id from the time of confirmation thereof, a pur¬ 
chaser may acquire an equitable title to the entire 
community property independent of an administra¬ 
tor’s deed purporting to convey all the right, title, 
and interest of decedent.® However, a deed by an* 
executor of the husband, purporting to be made un¬ 
der a power of sale conferred by the will rather 
than under an order of court, and to convey only 
the interest of decedent, will not be held to pass 
the community interest of the wife.^ The action 
of the probate court, in the course of the adminis¬ 
tration of the estate of the deceased spouse, in or¬ 
dering and confirming a sale of certain property on 
the theory that it is community property is not con¬ 
clusive or res judicata against the surviving spouse 
so as to preclude him or her from bringing an in¬ 
dependent action to quiet title on the ground that 
the property is his or her separate property, unless 
he or she became a party to the proceeding, par¬ 
ticipated in the litigation, and allowed the judgment 
to become final.® 

Purchase by interested persons. Community 
property sold tmder the direction of the probate 


court in the course of the administration of the 
succession of the deceased spouse may be pur¬ 
chased by the survivor, even v'here the survivor is 
also the administrator;® and the survivor so pur¬ 
chasing may retain so much of the proceeds of the 
sale as are not needed to pay debts, one half in his 
own right, and the other one half as usufructu- 
ary.i® A forced heir may also purchase the prop¬ 
erty in his own name.^i 

Conflict of Uiu*s. The validity of a conveyance 
of community real propert}" by a surviving spouse 
as executor is governed by the laws of the state 
wherein the property is situated.^^ 

c. Presentation and Allowance of, and Liability 
for, Claims 

A personal representative administering community 
property Is liable to community creditors to the extent 
of community property coming Into his hands. 

Where the succession of the deceased spouse in¬ 
cludes community property, the executor or admin¬ 
istrator is liable to community creditors to the ex¬ 
tent of community property coming into his 
hands,and to separate creditors to the extent of 
property received which is liable for separate 


ports to convey only the right, title, 
and interest of decedent in the prop¬ 
erty.—Corzine v. Williams, 22 S.W. 
$99, 85 Tex. 499. 

4. Aoceptaaoe of pnrohasa money 
A surviving wife by accepting part 

of the purchase money and acquiesc¬ 
ing in the sale may he estopped to 
deny the validity thereof.—Crane v. 
IT. S., 44 Ot.Cl. 824, affirmed Hussey 
V. Same, 32 S.Ct. '38, 222 U.S. 88, 56 
L,.Ed. 106. 

mterventloiL in proceedings I 

The surviving wife, by interven-1 
ing in the succession proceedings and 
claiming the proceeds of the sale as 
the surviving widow in necessitous 
circumstances, is estopped subse¬ 
quently to deny the validity of the 
sale.—Womack v. McCook Bros. Fu¬ 
neral Home, 193 ‘So. 652, 194 Lia. 296, 
affirming, App., 192 So. 7'56. 

5. XTo administrator appointed 
Where no administrator of the es¬ 
tate of the deceased husband is ap¬ 
pointed, but the major heirs ac¬ 
quiesce in the administration of the 
succession by the surviving wife and 
in a Judicial sale at her instance of 
community property to pay a com¬ 
munity debt, a sale as to them 
should be given the effect of a pro¬ 
bate sale conveying a Just title; 
the purchaser is protected by the ac¬ 
quiescence of the heirs, as well as by 
prescription where he has been in 
possession for the statutory period. 
However, minor heirs, bemg incapa¬ 


ble of acquiescence, are not bound by 
the sale, nor does prescription run 
against them until they obtain their 
majority.—^Deshotels v. Xiafleur, 64 
So. 905, 134 La. 1052. 

BeceptionL of benelLt 
Likewise, minor children, by re¬ 
ceiving the benefit of the allowance 
in question, are not estopped to at¬ 
tack a sale of community property 
of the first marriage for the purpose 
of providing an allowance for the 
widow of the second marriage and 
minor children of both marriages.— 
Tiemann v. Robson, 52 Tex. 411. 

«. Wash.—^Ryan v. Fergusson, 28 P. 
910, 3 Wash. 356. 

7. Cal.—In re Wickersham, 73 P. 
641, 139 Cal. 652. 

Tex.—Loving v. Clark, Clv.App., 228 
S.W. 590. 

& Idaho.—Douglas v. Douglas, 125 
P. 796, 22 Idaho 336. 

9. La.—Poster v. Spann, 129 So, 622, 
170 La, 1019. 

31 C.J. p 216 notes 63, 64. 

Two oommnnities 
Under Civ.Code art 1146, prior to 
its amendment by Act 1912 No. 197, 
prohibiting a curator of vacant suc¬ 
cessions firom purchasing property 
Intrusted to his administration, but 
permitting such purchase when cura¬ 
tor, executor, or administrator was 
surviving partner in community of 
deceased, a surviving wife adminis¬ 
tering succession of her deceased 
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husband might individually purchase 
property composing part of such suc¬ 
cession which deceased held in com¬ 
munity with children by prior mar¬ 
riage of which community she was 
not a member.—Fontenot v, Fonte¬ 
not, 102 So. 590, 157 La. 511. 

10, La.—^Landry's Succession, 64 So. 
870, 128 La, 333. 

IL Wife of forced heir 
The charge made by certain chil¬ 
dren of deceased parents that one 
son caused his wife to obtain a sep¬ 
aration of property so that she could 
purchase property of the successions 
from adjudicatee at administrator's 
sale was not sufficient to establish 
bad faith, since son as a forced heir 
of parents could have purchased 
property in his own name.—^Kelley v. 
Kelley, 8 So.2d 641, 198 La. 838. 

12. La.—^Bender v. Bailey, 67 So. 
998, 130 La, 341. 

13. N.M.—Carpenter v. Lindauer, 78 
P. 57, 12 N.M. 388. 

Tex.—^Flannery v. Chidgey, 77 S.W- 
1034, 38 Tex.Oiv.App. 638. 
Xnoomi^leite oontraots 

In the absence of fraud the surviv¬ 
ing wife, as the husband's executrix 
or administratrix, is not liable in 
damages for her refusal to carry out 
his incomplete contracts for the dis¬ 
position of community property.— 
Moss V. Helsley, 60 Tex. 426—dlOJT. 
i p 217 note 96. 
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debts.^^ The presentment and allowance of claims 
ag^ainst the community to the executor or admin¬ 
istrator of the succession of the deceased spouse, 
who is administering the community property as 
well as that of the deceased spouse, are controlled 
by the general rules, governing the enforcement of 
claims against the estate of a decedent in the course 
of administration,!® rather than by the rules for the 
enforcement of claims against a survivor adminis¬ 
tering as such.!® All community debts are prop¬ 
erly filed as claims.!*^ A statute providing that, 
where an action is pending against the intestate at 
the time of his or her death, plaintiff shall present 
his claim to the administrator for allowance or re¬ 
jection and shall not recover in the action unless 
he does so does not apply, on the death of the wife, 
to a pending suit against the husband alone for a 
community indebtedness. In such case plaintiff 
may proceed to judgment and then file the judg¬ 
ment as a claim against the community estate.!® 

d. Addons 

An action may be maintained by or against a personal 
representative administering community property. 

Where the* succession of the deceased spouse in¬ 
cludes community property, the administrator has 


power to maintain possessory or other actions to 
recover community property.!® The contributory 
negligence of the husband is the contributory neg¬ 
ligence of the community so as to defeat a recov¬ 
ery by the administrator of the wife for damages 
resulting from her death.^® Where administration 
on the estate of the deceased spouse does not draw 
to itself the administration of the community, the 
administrator cannot sue to recover the whole com¬ 
munity property,®! or, in any event, more than de¬ 
cedent’s interest therein®® and not even such share 
or interest where the action will interfere with the 
proper administration of the community estate by 
the survivor,®® or where the administrator repre¬ 
sents neither creditors nor heirs,®^ or where the in¬ 
terest of the heirs cannot be protected by the judg¬ 
ment.®® However, an objection to the capacity of 
the administrator to sue comes too late when pre¬ 
sented for the first time on appeal.®® 

Against executor or administrator. Where the 
community is being administered as a part of the 
succession of the deceased spouse, the executor or 
administrator is generally liable to suit as repre¬ 
senting the whole community estate,whether the 
action is on a community debt®® or to recover prop- 


14. Tex.—Flannery v. Chidyey, 77 S. 
W. 10S4, $3 Tex.Civ,App. 638. j 

15w Tex.—^Hollingswortli v. Davis, 
62 Tex. 438—^Moke v. Brackett, 28 
Tex. 443—Tucker v. Brackett, 28 
Tex. 336. 

Attorney’s fees 

<1) Family expenses axe prima fa¬ 
cie presumed to have been paid from 
community funds, as regards amount 
of testator’s estate to percentage of 
which attorney for executrix was en¬ 
titled as fee.—In re Winston's Will, 
59 P.2d 904, 40 N.M. 348. 

(2) Evidence held sufRcient to Jus¬ 
tify district court’s refusal to make 
finding requested by executrix that 
aU of testator’s property except des¬ 
ignated small amount was commu¬ 
nity property so as to reduce value 
of separate estate against which at¬ 
torney was asserting claim for serv¬ 
ices rendered executrix.—^In re Win¬ 
ston’s Will, supra, 

JgeJeotloiL or aUowaaoe 

(1) Executri;ic* notice to claimant, 
and "'order rejecting claims” filed, 
held to show rejection merely as 
community obligation, but allowance 
as separate debt.—In re McHugh’s 
Estate, 4 P.2d 834, 165 Wash, 128. 

<2) It was not necessary, in order 
to obt^n allowance of separate 
claim against deceased husband’s 
separate property, to show that there 
was separate property available for 
payment of claim.—In re McHugh’s 
Estate, supra. 


Timely filing 

Claims which are not timely filed 
should not be allowed, even though 
they represent debts of the commu¬ 
nity.—^Nowland v. Vinyard, 29 P.2d 
139, 43 Ariz, 27. 

10, Tex.—^Hollingsworth v. Davis, 
62 Tex. 438—^Moke v, Brackett, 28 
Tex. 443—Tucker v. Brackett, 28 
Tex. 336. 

17. Wash.—Ritzvilie First Nat 
Bank v. Cunningham, 130 P. 1148, 
72 Wash. 532. 

10. Wash.—Kltzvllle First Nat 
Hank v. Cunningham, 130 P. 1148, 
72 Wash. 532. 

3l C.J. p 218 note 2. 

19. La.—Campbell v. Hart, 43 So. 
533, 118 La. 871. 

31 C.J. p 218 note 6. 
dronity of actios. 

Where deceased husband made 
payments of premiums on a life pol¬ 
icy securing his separate indebted¬ 
ness from community funds, his sU3> 
vlving wife as executrix could not 
recover such premium payments 
from the creditor receiving the pro¬ 
ceeds of the policy, since such recov¬ 
ery would only increase the amount 
which the creditor could recover 
from the husband’s half ,of the com¬ 
munity and would result in mere cir¬ 
cuity of action.—^Jackson y. .Griflln, 
4 P.2d 900, '39 Ariz. 183. 

20. Wash.—Ostheller v. Spokane & 
L B. R. Co., 182 P. 030, 107 Wash. 

, •678. 


21. La.—^Zimmermann v. Langles, SS 
LsuAnn. 65. 

Tex.—^Moody y. •Smoot, 14 S.W. 285. 
78 Tex. 119. 

22. La.—^Landry’s Succession, 54 So. 
870, 128 La. 333. 

Tex.—^Moody y. Smoot, 14 S.W. ‘285, 
78 Tex. 119. 

2a. Tex.—^Moody y, Smoot, 14 S.W, 
286, 78 Tex. 119. 

81 C.J. p 218 note 11. 

! 24. La.—^Landry’s Succession, 54 So. 

870, 128 La. 333. 

I 31 C.J. p 218 note 12. 

25. La.—^Zlmmermann v. Langles, 36 
La.Ann. 65. 

2a La.—^Landry’s Succession, 54 So. 
870, 128 La. 2‘33. 

27. Tex.—^Lawson y. Kelley, 17 S. 
W. 717, 82 Tex. 467. 

31 C.J. p 218 note 16. 

A judgment agadnst him in his rep¬ 
resentative capacity on a debt which 
-is a charge on the community estate 
hinds such estate.—^Ennquez v. Go- 
Tiongco, Philippine, 31 S.Ct 423, 220 
U.S. 307, 65 LBd. 476. 

28. Tex.—^Pucket v. Johnson. 45 
Tex. 650. 

Call in warranty 

Wife who signed notes for rental 
of property occupied by herself and 
her husband as their home was not 
entitled on rendition of Judgment 
against her thereon, to call hus- 
band’'S succession in warranty for 
entry of similar Judgment in her fa- 
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crty.29 The surviving spouse may be joined as a 
party,but need not be where the action is not 
directed against particular property belonging to the 
conjugal partnership 31 Also, the heirs need not be 
joined.32 The heirs o£ the wife are bound by a 
judgment against the administrator of the husband, 
even though they are not parties to the action and 
both spouses are dead, where administration was 
commenced after the death of the husband and be¬ 
fore the death of the wife,33 but not where the 
wife died first and no administration of the commu¬ 
nity property was had until after the death of the 
hiisband.34 In an action by the surviving spouse 
against the administrator to recover certain prop¬ 
erty as his or her separate property, it is error to 
permit mere general or contract creditors to in¬ 
tervene, but under the circumstances the error may 
be not prejudicial.35 In order to be binding on the 
community, the proceedings and judgment may and 
must be against the executor or administrator in 
his or her capacity as such.36 Even though the 
surviving wife is executrix or administratrix, the 
judgment is not binding on her personally, where 


she is not a party in her individual capacity,37 un¬ 
less, in her defense, she has asserted individual 
rights.38 

The usual rules of pleading,39 evidence,^® and 
triaHi apply. 

Between administrators of different estates. In 
an action between the administrators of the estates 
of the husband and wife, involving the question 
whether certain property is community or separate 
property, creditors of one estate are not entitled to 
intervene, unless they show that there is no other 
property of the estate out of which their claims can 
be paid, or that defendant administrator is collud¬ 
ing with plaintiff administrator and failing prop¬ 
erly to defend the suit.^3 Where, in such suit, the 
court finds that the property involved is community 
property, it should not adjudge any part thereof to 
either administrator in his individual capacity.43 
Although an action to quiet title may be a permis¬ 
sible action to determine the status of the property 
of the spouses, it is not a proper action for an ad¬ 
judication of all claims and possible equities exist¬ 
ing between the estates.^^ 


4. Accounting, Settlement, ob Adjustment op Equities 


§ 584. In General 

a. General principles 

b. Accounting by survivor or personal 

representative 

c. In or after divorce, separation, or an¬ 

nulment proceedings 


d. In action for partition 

e. In insolvency proceedings 

f. Limitations, laches, and estoppel 

a. General Principles 

A husband managing the community property must 
keep an account of disbursements therefrom and be able 


vor against the succession, where 
husband was not a party to lease or 
a signatory to the notes.—^Bultman 
V. Wood, Lia.App., 168 So. 384, rehear¬ 
ing refused 169 So. 121. 

Executory process 

Mortgagee's service of notice on 
widow to pay what appeared to be 
community debt was properly set 
aside in proceedings by executory 
process, where administrator of de¬ 
ceased husband’s estate had Quali¬ 
fied, since mortgagee should have 
proceeded contradictorily against ad¬ 
ministrator.—Cor ell V. Vidrine, La. 
App., 171 So. 199. 

29. Tex.—Lawson v. Kelley, 17 S.W. 
717, 82 Tex. 457. 

30. Tex.—Dashiell v. Moody, 97 S. 
W. 843, 44 Tex.Clv.App. 87. 

31. Puerto Rico.—Munoz v. Huma- 
cao Registrar of Property, 26 Puei> 
to Rico 709. 

32. Tex.—^Lawson v. Kelle:^, 17 S.W. 
717, 82 Tex. 457—^Pucket v. John¬ 
son, 45 Tex. 550. 

33.. Tex,—^Lawson v. Kelley, 17 S.W. 
717, 82 Tex. 457. 


34. Tex.—Rudd v. Johnson, 60 Tex. 
91. 

35. Wash.—Churchill v. Stephenson, 
45 P. 28, 14 Wash. 620. 

33, La.—Saulet v. Trepagnier, 2 La. 
Ann. 427. 

Tex.—Hartz v. Hausse, Civ.App., 90 
S.W. 63. 

37. La—Saulet v. Trepagnier, 2 La. 
Ann. 427. 

31 C.J. p 219 note 28. 

38. La—Denegre v. Denegre, 33 La 
Ann. 689. 

31 C.J. p 219 note 29. 

39. Issues 

(1) The issues are those raised by 
the pleadings.—Cockrell v. Lovejoy, 
Tex.Clv.App,, 44 S.W.2d 1040, af¬ 
firmed Lovejoy v. Cockrell, Com.App., 
63 S.W.2d 1009. 

(2) In a suit on a note and chattel 
mortgage against the widow as ad¬ 
ministratrix of her husband's estate, 
she should have intervened in her In¬ 
dividual capacity as surviving wife 
if she desired to claim that her in¬ 
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terest in the community estate was 
not subject to the claim.—Greer v. 
Goesling, 97 P.2d 218, 54 Aria 488. 

(3) Before claiming, as against the 
creditor, that what is on its face a 
community debt is a separate debt 
incurred in fraud of her rights, the 
surviving wife acting as administra¬ 
trix must allege that the creditor 
knew or had reason to know that 
the Indebtedness was not a commu¬ 
nity debt—Greer v. Goesling, supra. 

40. Eindlng held supported 
Aria—Jackson v. GrifELn, 4 P.2d 900, 
39 Aria 183. 

4L QuestLoss of law and fast 

Questions whereon the evidence is 
condieting are questions of fact for 
the determination of the trier of 
facts.—^Marvin v. Marvin, 116 P.2d 
151, 46 Oa.App.2d SSL 

42. Tex.—^Lanza v. Roe, Civ.App., 
151 S.W. 571. 

43. Wash.—Litzell v. Hart. 165 P. 
393, 96 Wash, 471. 

44. Cal.—^Dunn v. Mullan, 296 P. 
604. 211 Cal. 683. 77 A.L.R. 1015. 
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to account for the community and separate funds of the 
parties. An accounting of community property may be 
had on the appiication of one having an interest in the 
dissolved community estate. 

Where the handling of the community funds is 
intrusted by law to the husband, as discussed supra 
§ 506, a certain amount of precaution devolves on 
him to keep an approximately accurate account of 
disbursements and to keep segregated the commu¬ 
nity and the separate funds of the parties, or to 
take the legal consequences of being unable sat¬ 
isfactorily to account therefor.^5 

- An accounting of community property may be 
had by a person having an interest in the dissolved 
community estate,^® such as a spouse^^ or former 
spouse,^® the heirs of a spouse,^® or the adminis¬ 
trator or executor of a deceased spouse’s estate.®® 

An accounting and settlement of community prop¬ 
erty may be had as incidental relief in a proceed¬ 
ing brought to recover an interest in the community 
property.®^ 

Settletneni as release- A husband giving proper¬ 
ty to his former wife, who was willing to receive 
it in full payment and satisfaction of the amount 
due her as the result of the dissolution of their 
community, has been held to have obtained thereby 
a valid release.®^ 


Absence of statutory mode of settlement on 
u*ife's death. Where the statutes of a jurisdiction 
have provided no mode to compel a regular settle¬ 
ment of a community dissolved by the death of the 
wife,®® the method of making the settlement and 
of determining the rights of the parties has proved 
to be an embarrassing question for the courts to 
dispose of.®4 However, such a settlement may be 
had in the wife’s succession, in the absence of ob¬ 
jection by the surviving spouse and the community 
creditors,®® where all the community property has 
been inventoried and sold and its proceeds are the 
subject of distribution,®® and especially where the 
entire effects of the wife’s succession consist of 
community property.®^ 

b. Accountmg by Survivor or Personal Bepre-^ 
sentative 

A qualified surviving spouse, or the executor or ad¬ 
ministrator of a deceased spouse, may be required, under 
applicable statutes, to render an accounting of community 
property. 

Under statutes so providing, a surviving spouse 
who has qualified as such to administer the com¬ 
munity property must keep a fair, full, and correct 
account of all community debts and expenses paid 
by him and of the disposition made of community 
property,®® and on final partition of the community 


4B. CaJ.—White v. White, 79 P.2cl 
759, 26 CaLApp.2d 524. 

48. L»a.—Succession of Johnson, 
App., 8 So.2d 139. 

AllegatloiL and proof of anxvivor’a 
remarriage 

Where the heirs of a deceased 
spouse, **untll it is alleged and prov¬ 
en that the surviving spouse has 
remarried, . . . have no inter¬ 

est in demanding an accounting of 
him/* no proof can be offered of such 
remarriage In the absence of an alle¬ 
gation to that effect—^Beuhler v. 
Beuhler Bealty Ck>., 99 So. 276, 279, 
15o T i.* a > 319. 

47. La.—^Bleinpeter v. Kleinpeter, 
App., 198 So. 418. 

4a Cat—Secondo v. Secondo, 23 P. 
2d 753, 218 Cat 453. 

49. L€u—S uccession of Dutln, 149 

So. 363, 177 La. 675. 

Necessity for afimintstration of par¬ 
ents’ eststes 

Child of parents dying intestate 
may sue for accounting of commu¬ 
nity property converted by other 
heirs, where administration of par¬ 
ents* estates was not necessary; 
lack of necessity for administration 
of parents' estates was held suffi¬ 
ciently alleged by statement that no 
administration had been had thereon. 
—^Leal V. Leal, Tex.Clv.App., 29l S. 
W. 340. 


Investment of interest by parent 

Where father invested children's 
interest in deceased mother's interest 
in community, together with his In¬ 
terest, and borrowed money, In cer¬ 
tain land, children were held entitled 
to share In net proceeds thereof.— 
Pascoe V. Faulkner, 249 P. 745, 30 
Arlz. 552. 

Sa Cal.—Stafford v. Martinoni, 221 

P. 919, 192 Cal. 734. 

Administratrix as claimant 

In proceedings wherein daughter 
included in final account as adminis¬ 
tratrix of her father*s succession 
claim for deceased mother's com¬ 
munity Interest which daughter had 
inherited, parol evidence to show 
that improvements were made dur¬ 
ing existence of community and to 
fix values of drugstore and movables 
owned by community was not inad¬ 
missible as offered to establish a 
claim, but was offered to establish 
the value of property received and 
not accounted for; and, where co¬ 
tutors of minor children of another 
maj^riage opposed claim on ground 
of no cause of action* rejection of 
claim was not warranted, even 
though it could have been more spe¬ 
cific.—Succession of Bonnette, 176 
So. 397, 188 La. 297. 

5L L€u—^K leinpeter v, Kleinpeter, 

App., 198 So. 418. 

Settlement of community estate in 
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proceedings for Judicial separation 
of property see supra § 554. 

58. La.—Succession of Burns, 7 So. 
2d 359, 199 La. 1081. 

SubseanexLt doonment deolarlBg 

balance dne the wife was held unen¬ 
forceable, and the transfer of prop¬ 
erty to her, on theory that a bal¬ 
ance was due her, was without “con¬ 
sideration."—Succession of Burns, 
supra. 

5S. La.—^Zelgler v. Creditors, 21 So. 

666, 49 La.Ann. 144. 

31 C.J. p 219 note 58. 

54. La.—^Zeigler v. Creditors, supra. 

55. La.—^Elizardi v. Kelly, 2 La.A., 
Orleans, 279, certiorari denied 89 
So. 851, 115 La. 712. 

58. La.—Cormier's Succession, 2T 
So. 293, 52 La.Ann. 876. 

57. La.—^Ellzardi v. Kelly, 2 La.A.,. 
Orleans, 279, certiorari denied 89 
So. 851, 115 La. 712. 

58. Tex.—Fidelity Union Ins. Co. v. 
Hutchins, 133 S.W.2d 106, 134 Tex. 
268, reversing, Civ.App., Ill S.W. 
2d 292, and rehearing denied 135 S. 
W.2d 696, 134 Tex 268. 

31 C.J. p^ 219 note 41. 

Administration by survivor general¬ 
ly see supra §S 574-580. 

Credit for debts end expenses paid, 
see infra § 587. 
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estate must account to the estate of deceased, or to 
the legal heirs of deceased for their interest in the 
estate.59 A statute requiring a qualified community 
survivor to account to the heirs for the net com¬ 
munity estate authorizes the heirs, by a proceed¬ 
ing in the probate court, to compel the survivor to 
make a settlement, but does not authorize the sur¬ 
vivor to procure a settlement of his accounts and 
a discharge of his trust by a decree of the probate 
court on his own application for that purpose; his 
remedy is that of an ordinary trustee to resort to 
the equity powers of a court having jurisdiction of 
the amount in controversy.®® 

On account of the broad powers of control, man¬ 
agement, and disposition vested in a survivor who 
has qualified as community administrator under 
statutory provisions, discussed supra §§ S74-579, he 
cannot be required to account in such detail as may 
other trustees but general, indefinite, and incom¬ 
plete statements relative to a few out of many 
items of receipts and disbursements by the commu¬ 
nity administrator do not constitute such an ac¬ 
counting as he is required to keep.®^ 

Where the community administrator fails to keep 
an account and to account to the heirs as required 
by law, he will be liable to them for their interest 
in the estate.®® 

Executor or administrator of deceased spouse. 
Where the community property is being adminis¬ 
tered as a part of the estate of deceased spouse, the 
executor or administrator of such estate may be 


required to account,®^ and a demand for such an 
accounting is within the jurisdiction of the probate 
court.®® While the executor or administrator can 
be required to render only one account,®® yet where 
the account is intended to serve as a basis for a fu¬ 
ture partition between the heirs and the widow in 
community, it should classify the separate and com¬ 
munity properties disposed of by the executor or 
administrator,® 7 the separate and community debts 
paid,®® and the character and extent of the prop¬ 
erty applied to the pajmient of each class of debts ®® 
Where the widow has accepted the community, and 
the account is finally approved contradictorily wuth 
the heirs and the widow, it must ascertain the 
amount to w^hich she is entitled.^® 

Where community property could readily be con¬ 
verted to money, the executor of the deceased 
spouse may be required to account to the surviving 
spouse in cash.7i 

c. In or after Divorce, Separation, or AmiTil- 
ment Proceedings 

An accounting may be required when the community 
Is to be dissolved by divorce, and a spouse may be en¬ 
titled to an accounting after a divorce, separation, or 
annulment. 

A true, open, and fair accounting may be re¬ 
quired when the community is to be dissolved by 
divorce.'^^ If the community is dissolved by di¬ 
vorce, annulment of marriage, or decree of judi¬ 
cial separation, the spouses must account for the 
community property in their respective posses¬ 
sions,*^® a spouse or former spouse being entitled 


59, Tex.—I^delity Union Ins. Co. v. 
Hutchins, 133 S.W.2d 103, 134 Tex. 
268, reversing, Oiv.App., Ill S.W. 
2d 292, and rehearing denied 135 
S.W.2d 695, 134 Tex. 268. 

31 C.J. p 219 note 42. 

Accounting by qualified survivor at 
Instance of creditors as prelimina¬ 
ry to suit on bond see supra $ 680. 
Survivor or his administrator must 
account for community property.— 
Stafford v. Martmoni, 221 P. 919, 192 
Cal. 724. 

60. Tex.—^Pressler v. Wilkie, 19 S.W. 
436, 84 Tex. 344. 

01. Tex.—Fidelity Union Ins. Co. v. 
Hutchins, 133 S.W.2d 105, 134 Tex. 
268, reversing, Civ.App., Ill S.W. 
2d 292, and rehearing denied 135 S. 
W.2d 695, 134 Tex. 268—Leather-' 
wood V. Arnold, 1 S.W. 173, 66 Tex. 
414—Coleman v. Coleman, Civ. 
App., 293 S.W. 696. 

Accounting for property by aggre¬ 
gates rather than items see infra 
§ 585. 

62. Tex.—Fidelity Union Ins. Co. v. 
Hutchins, Civ.App., Ill S.W.2d 292, 
reversed on other grounds 133 S.W. 


2d 105, 134 Tex. 268, rehearing de¬ 
nied 135 S.W.2d 695, 134 Tex 268. 

63i Tex.—^Fidelity Union Ins. Co. v. 
Hutchins, Clv.App., Ill S.W.2d 292, 
reversed on other grounds 133 S.W. 
2d 106, 184 Tex 268, rehearing de¬ 
nied 135 S.W.2d 695, 134 Tex 268— 
Coleman v. Coleman, Civ.App., 293 
S.W. 695. 

64. La.—^Boisse v. Dickson, 31 La. 
Ann. 741. 

AooouxLtlag in, estate proceedings 

Under a statute to such effect, an 
executor or administrator must ac¬ 
count for the whole of decedent’s 
estate, including the community 
property, in the estate proceedings — 
In re Torrey’s Estate, 96 P.2d 990, 
54 Ariz. 369. 

65. La.—Boisse v. Dickson, 31 La. 
Ann. 741, 

ee. La.—^Thomas' Succession, 12 
Rob. 215. 

67. La.—^Bothick’s Succession, 28 
So. 458, 52 La.Ann. 1863. 

68. Tex—^McCarthy v. Texas Co., 
Civ.App., 235 S.W. 679, 

,31 C.J. P 219 note 37. 
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69. La.—Bothick’s Succession, 28 So. 
458, 52 La.Ann. 1863. 

70. La.—^Thomas’ Succession, 12 

Rob. 215. 

71. Ariz.—^In re Torrey’s Bstaie, 95 
P.2d 990, 54 Ariz. 369. 

72. Wash.—^NTormile v. Denison, 186 
P. 805, 109 Wash. 205. 

73. CaL—Secondo v. Secondo, 23 P. 
2d 752, 218 CaL 453. 

La.—McCaffrey v. Benson, 3 So. 393, 
40 La.Ann. 10. 

Disposition of community property 
in divorce or separation proceed¬ 
ings see Divorce § 294. 

Accounting not required 

In proceeding for an accounting 
and settlement between former hus¬ 
band and wife after judgment of 
separation, wife was not required to 
account for sum, part of which was 
expended for attorney’s fees in sep¬ 
aration suit and balance of which 
was claimed as alimony due her un¬ 
der judgment of court—^Kleinpeter 
V. Klelnpeter, La.App., 198 So. 413. 
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to an accounting on such dissolution.*^ 

In an action for a division of the community 
property after divorce, an accounting or a rule for 
the division of the property is necessary for a de¬ 
termination as to the amount which a divorced 
spouse may recover.'^s 

On settlement of the community estate in sepa¬ 
ration proceedings, property belonging to the com¬ 
munity estate may be ordered sold.^® 

d. In Action for Partition 

An accounting, settlement, and adjustment of equities 
may be had in an action for partition. 

Provided the allegations and proof are sufficient 
for this purpose, an accounting,'*^ settlement of ac¬ 
counts,^® adjustment of equities,and reimburse¬ 
ment of a spouse for separate funds expended in 
improving community property,®® may be had in an 
action for partition. While a claim of a second' 
community for reimbursement from the first com¬ 
munity would not he embraced in a suit for a di¬ 
vision or partition of real property only, yet where 
it is a charge on the real property involved, it may 
well be taken into account in adjusting the equities 
between the parties.®^ 

e. In Insolvency Proceedings 

Where the surviving husband goes Into Insolvency, 
the community should be settled in the Insolvency pro¬ 
ceedings, and the community property surrendered as such 
in its entirety. 

Where the surviving husband goes into insolven¬ 
cy, the community should be settled in the insolven¬ 
cy proceedings, the community property being sur¬ 
rendered and returned as such in its entirety, the 


community and separate creditors being classified 
as such, the community property being sold sepa¬ 
rately and distinct from the separate property, and 
the proceeds accounted for according to the rights 
of the parties.®® 

f. Liinitations, Laches, and Estoppel 

Unless sooner discharged by law, a community sur¬ 
vivor’s duty to account continues until barred by limi¬ 
tation; but the right to require an accounting may be lost 
by estoppel or laches. 

A community survivor^s duty to account is a 
continuing duty which continues until barred by 
limitation, unless sooner discharged by compliance 
with the applicable statutes.®® 

Under circumstances creating an estoppel, the 
heirs may not complain of, or assert, the community 
administrator’s failure to account as required by 
statute.®^ A wife’s failure to assert her claim to 
her interest in the community property in a di¬ 
vorce suit and her subsequent laches may estop her 
from claiming an interest therein, and thereby dis¬ 
entitle her to an accounting.®® 

§ 585. Subject Matter; Credits and Debits 

The accounting party must account for all property 
which forms a part of the community on the date of its 
dissolution, and the husband or his personal representa¬ 
tive must account for the separate property or funds of 
the wife received and administered by the husband dur. 
ing the existence of the community or after its dissolu¬ 
tion. A qualified survivor must account to the heirs of 
the deceased spouse for the net community estate. 

All property which forms a part of the commu¬ 
nity must be accounted for after the dissolution of 
the community.®® While, in order to arrive at a 


74. U.S.—Joimson v. Qamer, D.C. 
Nev., 2*3*3 p. 756, statingr l&w of 
Nevada. 

IjS*—T albert v. Talbert, 7 So.2d 173, 
139 La. 882—^McCaffrey v. Benson, 
3 So. 393, 40 Lia.Ann. 10. 

N.Y.—Lemye v. Sirker, 234 N.T.S. 
130, 130 Mlsc. 605, applying law of 
Bel^um. 

Evidence as to divorce and settle, 
anent 

In suit to restrain city’s interfer¬ 
ence with building: construction, evi¬ 
dence showed that divorce had been 
granted, and that deed to lots in 
question from husband to plaintlflC, 
his former wife, was in part settle¬ 
ment of rights in community prop¬ 
erty.—City of University Park v. 
Kahl, Tex.Civ.App., 36 S.W.2d 1076, 
error dismissed. 

Eeqneatration of hooks 
It has been held that a divorced 
spouse has no cause of action to 
sequester hooks of account in which 
he has a mere right as owner in In- 
division, where he does not'^eue/ifor a 


partition or an accounting.—^Laxnothe 
v. Lamothe, Lfa.App., 174 So. 210. 

75. Ariz.—Le Baron v. Le Baron, 
205 P. 910, 28 Arlz. 660. 

7G^ La.—Phillips V. Phillips, 147 So. 
53, 176 La. 983. 

77- La—^Rhodes v. Rhodes, 182 So. 
541, 190 La 370. 

Tex.—^Leath v. Leath, Civ.App., 233 
S.W. ’SSI. 

78. La—^Bayly v. Becnel, 35 LaAnn. 
778. 

79- Tex.—Clift V. Clift, 10 S.W. 338, 
72 Tex. 144, 149. 

31 C.J. p 219 note 51. 

Proper debts chargeable against oom. 
munlty* 

La—Schoeffner v. Schoeffner, 118 So. 
890, 167 La 208. 

8a Tex.—Allen v. Allen, 107 S.W. 
628. 101 Tex. 362, reversing. Civ. 
App., 105 S.W. 53—^Burns v. Park¬ 
er, Civ.App., 137 S.W. 705. 

8L Tex.—^Richmond, v. Sima Civ. 
App., 144 S.W, 1142. 
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88. La.—^Zeigler v. Creditors, 21 So. 
666, 49 La.Ann. 144. 

83. Tex.—^Fidelity Union Ins. Co v. 
Hutchins, 138 S.W.2d 105, 134 Tex. 
268, reversing, Civ.App., Ill S.W.2d 
292, rehearing denied 186 S.W.2d 
695, 134 Tex. 268. 

84. Tex.—^Fidelity Union Ins. Co. v. 
Hutchins. Civ.App., Ill S.W.2d 292, 
reversed on other grounds 138 S.W. 
2d 105, 134 Tex. 268, rehearing de¬ 
nied 136 S.W.2d 696, 184 Tex. 268. 

Evldcnoe held not to show estoppel 
Tex.—^Fidelity Union Ins. Co, v. 
Hutchins. Civ.App., Ill S.W.2d 292, 
reversed on other grounds 133 S. 
W.2d 105, 134 Tex. 268, rehearing 
denied 135 S.W.2d 695, 184 Tex, 
268. 

85. Ariz.—^Pendleton v. Brown, 221 
P. 218, 25 Ariz. 604. 

88. La—^Tate v. Tate, App., 12 So. 
2d 506^^uccession of Johnson, 
App., 8 So.2d 189. 

Accounting by usufructuary for prop- 
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fair settlement of the rights of the parties to the 
community, it is necessary to consider the property 
which the spouses had at the time of their mar¬ 
riage,®*^ and that which they received or acquired 
during the marriage,®® yet, in settling the commu¬ 
nity, the property and effects which they recipro¬ 
cally owned and possessed at its dissolution are to 
be considered,®® and particular reference must be 
had to the condition of its affairs at the time of its 
dissolution;®® the settlement must be predicated on 
the condition existing at the time of dissolution,®^ 
and the community rights of the former wife must 
be determined as of that date.®® 

Where the community is dissolved by a divorce 
or separation decree, both parties must account for 
community funds or property in their respective 
possessions at the time of the decree.®® Where 
the community is dissolved by a judicial separation 


from bed and board, the parties have a right to 
make a settlement on the basis of the assets and 
liabilities of the community as they existed at the 
date of the filing of the suit, rather than as they 
existed at the date of the judgment,®^ regardless 
of whether the basis adopted is right or wrong from 
a legal standpoint;®® but the husband cannot be 
charged with all the assets of the community as of 
the date of filing the suit and be denied credit for 
community debts paid by him after that date and 
before the date of the judgment.®® "NMiere the com¬ 
munity is dissolved by the death of one spouse, the 
survivor or his representative is accountable to the 
estate or heirs of the deceased spouse for so much 
of their share of the community property as comes 
into his or her possession or control after the rights 
of such estate or heirs attach,®^ whether realty®® 
or personalty.®® 


erty consumed, expended, or dis¬ 
posed of by him see supra § 562. 
Fartiotilar matters subject to ae- 
coimt 

(1) Realty or personalty grenerally. 
—Stafford v. Martinoni, 221 P. 919, 
192 Cal. 724. 

(2) Articles acauired with commu¬ 
nity funds.—Succession of Johnson, 
La.App., 8 So.2d 139. 

(3) Real property acquired by a 
widow directly from personalty con¬ 
stituting part of the community es¬ 
tate at her husband's death.—Stafford 
V. Martinoni, supra. 

(4) Principal and interest on loan 
from community property.—Secondo 
V. Secondo, 23 P.2d 762, 218 Cal. 453. 

(5) Products of community farm.— 
Phillips V. Phillips, 147 So. 53, 176 La. 
983. 

(6) Check representing community 
funds.—Kleinpeter v. Kleinpeter, La. 
App., 198 So. 413. 

Property not subject to account 

In proceeding for an accounting 
and settlement between former hus¬ 
band and wife after Judgment of sep¬ 
aration, fund on deposit in bank un¬ 
dergoing liquidation could not be con¬ 
sidered, where there was no evidence 
as to the amount of dividends paid 
on the fund.—^Kleinpeter v. Kleinpe¬ 
ter, supra. 

That some community property is 
commingled with a spouse's separate 
property does not transfer it beyond 
the law's reach.—^Dvorsky v. Balkum, 
5 P.2d 19. 118 Cal.App. 364. 

Husband’s payments during com.. 
munity existence on contract to pur¬ 
chase land thereafter conveyed to him 
cannot be claimed by widow or his 
succession, since “these were com¬ 
munity funds paid on property be¬ 
longing to the community.”—^Kendall 
v. Kendall, 140 So. d, ^8, <174 La. 148. 

42G.J.S.--10 


87. La.—Smith v. Reddick, 8 So. 539, 
42 La. Ann. 1065—Thibodeaux v. 
Thibodeaux, 16 La. 40. 

88. Cal.—Stafford v. Martinoni, 221 
P. 919, 192 CaL 724. 

31 C.J. p 220 note 70. 

88. La,—Smith v. Reddick, 8 So. 539, 
42 La.Ann. 1066—Thibodeaux v. 
Thibodeaux, 16 La. 40. 

Paxm products used by husband 
On settlement of community estate, 
husband was held chargeable for one 
half of products on the community 
farm on hand at the time when the 
wife left the matrimonial domicile 
and which had been used by husband. 
—Phillips V. Phillips, 147 So. 63, 176 
La. 983. 

Xu Philippines, inventory must in¬ 
clude the husband's capital dowry, 
widow's bienes parafamales, and all 
property acquired during the mar¬ 
riage and possessed by the spouses 
at the time of the dissolution.—^De 
la Rama v. De la Rama, 7 Philippine 
746—Parade v. lAgera, 7 Philippine 
395—Alfonso v. Natividad, 6 Philip¬ 
pine 240. 

90. LfiL—Smith V. Reddick, 8 So. 639, 
42 La.Ann. 1055. 

31 C.J. p 220 note 72. 

91. La.—^Barton v. Huguenard, 2 So. 
196, 39 La.Ann. 411, motion over¬ 
ruled 6 So. 30, 39 La.Ann. 411. 

98. La.—^McCaffery v, Benson, 3 So. 

393, 40 La.Ann. 10. 

Bight in property remaining at dis¬ 
solution 

Except where community property 
is fraudulently disposed of by the 
husband, who is head and master of 
the community and administers it 
alone as he pleases, the right of the 
wife is confined to claiming her half 
of the property actually remaining in 
the community at the dissolution 
thereof.^—^Frierson v. Frierson, 114 Sa 
594, 164 La. 687. 
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93. La.—Kelly v. Kelly, 60 So. 671, 
131 La. 1024. 

SnAciency of evidence of possession 
In proceeding for an accounting of 
community property after a Judg¬ 
ment of separation, evidence was not 
sufficient to warrant requiring for¬ 
mer wife to account for sum of mon¬ 
ey given her before separation, where 
evidence was not conclusive that the 
wife had the sum in her possession 
at date of separation.—^EHelnpeter v. 
Kleinpeter, La.App., 198 So. 413. 
Discretion of court 

In final property settlement on 
granting of divorce to wife, court, in 
exercise of discretion, could require 
wife to account for all she had re¬ 
ceived from community.—^Hodges v. 
Hodges, Tex.Civ.App., Ill S.W.2d 779. 

94. La.—^Haddad v. Haddad, 45 So. 
109, 120 La. 218. 

95. La.—^Haddad v. Haddad, supra. 

96w La.—Haddad v. Haddad, supra. 

*97. La.—^Martin Davie & Co., Ltd. v. 

Carville, 34 So. 807, 110 La. 862. 

31 C.J. p 220 note 79. 

Property derived from eonmnmity 
assets 

The administrator of deceased wid¬ 
ow was held to such an accounting 
to her deceased husband's estate as 
to realty held by her at his death, 
other than that conveyed to her dur¬ 
ing his lifetime, and personalty con¬ 
sisting mainly of notes and mort¬ 
gages taken by her for loans made 
after his death, as would disclose 
what portion was derived from the 
community property at the date of 
the husband's death.—Stafford v. 
Martinoni. 221 P. 919, 192 Cal. 724. 

98. Cal.—Stafford v. Martinoni, su¬ 
pra. 

99. CaL—Stafford v. Martinoni, sv- 
pra. 
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After dissolution of the community, the former 
husband or his heirs are not required to account for 
the proceeds of sales of community property made,^ 
or for any act done, or even waste committed,^ pri¬ 
or to the dissolution of the communit 3 % unless it 
was done with the fraudulent intent to injure the 
wife.® However, under some circumstances, the 
surviving husband may be required to account for 
property on hand a short time before the death of 
the wfe, as where, in anticipation of the death of 
the wife and for the purpose of defrauding the 
heirs of their rights, he disposed of the property at 
that time for an inadequate price,^ or where the 
property is shown by his own books of account and 
inventories of stock to have been in his possession 
at that time.5 

The value fixed by appraisers on community prop¬ 
erty has been said to be prima facie the correct 
value,® However, in an accounting for community 
property, the determination of the amount of a 
spouse’s liability is ascertained from the actual val¬ 
ue of the property as of the date of dissolution and 
not the appraised value thereof.*^ 

Property to be accounted for by qualified sur- 
znvor. A survivor who has qualified under statu¬ 
tory provisions to administer the community estate 
must account to the legal heirs of the deceased for 
their interest in such estate and the increase and 
profits therefrom, after deducting all community 
debts, unavoidable losses, necessary and reasonable 


expenses, and a reasonable commission for the 
management of the estate.® Thus, the qualified 
community survivor must account to the heirs for 
the net community estate,® but he is not chargeable 
with community property that never came into his 
possession or control.^® As a general rule, a quali- 
1 fied community survivor does not have to account 
for each item of the community estate,but is re¬ 
sponsible only for results^® and need account only 
for aggregates.^® However, the obligation of a 
qualified survivor to account is not limited to the 
property inventoried; he must account to the heirs 
for their interest in all the community property, 
whether inventoried or not. Likewise, his liability 
to account is not limited to the value of the proper¬ 
ty as fixed by the appraisement; he must account 
for the property at its real, and not necessarily its 
appraised, value.^^ 

Separate property or funds. After the dissolu¬ 
tion of the community, the husband or his executor 
or administrator must account to the wife or her 
heirs for her separate property or funds, whether 
received and administered by the husband during 
the existence of the community^® or after its disso¬ 
lution,^® In accounting for the separate funds of 
his deceased vrife, the surviving husband is not re¬ 
quired to pay to her heirs the amount of her sepa¬ 
rate funds expended by him for the benefit of her 
separate estate,!*^ and the rule, stated infra § 588, 
that, where a spouse claims reimbursement for the 


1. lA. —^McCaffrey v. Benson, 8 So. 
393, 40 La.Ann. 10. 

а. La.—Succession of Boyer, 36 La. 
Ann. 506. 

3. La.—^Frierson v. Frierson, 114 So. 
594, 164 La. 687—Succession of 
Boyer, 36 La.Ann. 506. 

4. Tex.—Leath v. Leath, Civ.App., 
233 S.W, 351. 

5. La.—Hill V. Hill, 39 So. 503, 115 
La. 490. 

31 C.J. p 220 note 86. 

б. Ariz.—^In re Torrey*s Estate, 95 P. 
2d 990, 54 Anz. 369. 

7. La.—^Kleinpeter v. Kleinpeter, 
App., 198 So. 413. 

Tex.—^Huppman v. Schmidt, 65 Tex. 
583. 

8. Tex.—Fidelity tJnion Ins. Co. v. 
Hutchins, 133 S.W.2d 105, 134 Tex 
268, reversingr* Civ.App., Ill S.W. 
2d 292, and rehearing’ denied 135 
S.W.2d 695, 134 Tex. 268. 

9. Tex—Fidelity Union Ins. Co. v. 
Hutchins, supra. 

Bzoess of value of the estate and 
its revenues over disbursements must 
be accounted for by the qualified sur¬ 
vivor.—^Leatherwood v. Arnold, 1 S. 
W. 173, 66 Tex 414. 


19. Tex—^Rex Supply Co. v. Shep¬ 
herd, Civ.App., 293 S.W. 342. 

11. Tex—^Fidelity Union Ins. Co. v. 
Hutchins, 133 S.W.2d 105, 134 Tex. 
268, reversing, Clv.App., Ill S.W.2d 
292, and rehearing denied 135 S.W. 
2d 695, 134 Tex. 268—^Leatherwood 
V. Arnold, 1 S.W. 173, 66 Tex 414. 

12. Tex—^Fidelity Union Ins. Co. v. 
Hutchins, 133 S.W.2d 105, 134 Tex 
268, reversing. Civ,App., Ill S.W. 
2d 292, and rehearing denied 135 
S.W.2d 695, 134 Tex 268. 

18. Tex—^Leatherwood v. Arnold, 1 
S.W. 173, 66 Tex. 414. 

14. Tex.—^Huppman v. Schmidt, 65 
Tex 683. 

16. La.—Jones v. Jones, 58 So. 140, 
130 La. 438. 

31 C.J. p 220 note 92. 

Reimbursement between community 
and separate estates see infra § 
588. 

Aocountiiig beld complete 
In proceedings wherein deceased 
wife’s collateral heirs claimed right 
to accounting for wife’s separate 
property, evidence showed that hus¬ 
band had made complete accounting 
for all paraphernal funds received 
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by community.—Succession of Dutin, 
149 So. 363, 177 La. 676. 

Bffeot of assignmeaLt 

In action for partition and account¬ 
ing, wherein court found that plain¬ 
tiff had paid over to former husband 
a sum of money for investment, and 
that husband had commingled mon¬ 
eys with his funds, finding that plain¬ 
tiff had assigned her interest in such 
property precluded recovery of mon¬ 
ey so turned over.—^Hiltbrand v. Hilt- 
brand, 56 P.2d 1292, 13 Cal.App.2d 
330. 

Bvidenoe of agreemeiLt for control by 
husband 

Evidence in action for accounting 
was held to support conclusion that 
defendant’s wife agreed that he 
should control her separate estate as 
if it had been community property, 
and that each might draw on her 
separate funds.—^Kelsey v. Miller, 263 
P. 213, 203 Cal. 96. 

16. Brroneons adminlatzatlon 
Where wife’s separate property was 

I erroneously administered by admin- 
1 istrator of husband's estate, he must 
account for such funds.—Succession 
of Crouch, 8 La.App. 86. 

17. La.—Murray v. Hawkins, 70 So. 
476, 138 La. 463. 
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contribution of his separate funds to the commu¬ 
nity, he is entitled to credit only to the extent, to 
which the property of the community was thereby 
enhanced in value at the time of its dissolution, is 
not applicable.i^ 

In some circumstances a spouse may not be re¬ 
quired to account for particular items with regard 
to the separate property or fund of the other spouse, 
as where it is impossible to segregate such items.i» 

§ 586- - Rents and Revenues 

Subject to some qualiflcations, as a general rule a 
former husband is accountable for the rents, issues, or 
profits of the community property accruing after, but not 
before, the dissolution of the community. 

Where the community is dissolved by an annul¬ 
ment of the marriage, the former husband is ac¬ 
countable for rents and revenues accruing after, 2 ® 
but not those accruing before,^! the dissolution. It 
is held that on dissolution of the community by di¬ 
vorce, the husband is not liable for rent of the res¬ 
idence or business homestead, but that profits aris¬ 
ing from the renting of other community property 
are gains of the community in his hands for which 
he is responsible, and they should be charged 
against hini .22 A separated wife is entitled to an 
accounting for revenues received by her husband 
from the community property from the date when 
she judicially sought restitution of such revenues 
and where the husband collects the revenues of 
community property pending proceedings for sepa¬ 
ration from bed and board he is accountable thefe- 
for.2^ After the dissolution of the community by 
a separation decree, a wife is not chargeable with 
rental of the common dwelling, where the husband 


§ 586 

consented to the arrangement in lieu of payment of 

alimony. 2 5 

Since a husband is ordinarily not liable to account 
to the community for any use or disposition of com¬ 
munity property in the course of his management 
thereof, as considered supra § 510, after dissolution 
of the community by the death of a spouse, the heirs 
are not entitled to an accounting of the rents, is¬ 
sues, and profits of the property*- prior to the death 
of the spouse, the heirs having no greater right 
than decedent.^® Whether or not the heirs are en¬ 
titled to an accounting of the rents, issues, and prof¬ 
its of the community property subsequent to the 
death of the spouse, where the surviving spouse has 
been in possession and has appropriated such rents, 
issues, and profits, depends on the facts in the par¬ 
ticular case.27 However, the general rule is to al¬ 
low such an accounting,^* and the instances in 
which it is denied represent exceptions to the gen¬ 
eral rule rather than the rule.2* 

Ordinarily the liability of the survivor of a com¬ 
munity to the heirs of the deceased spouse with 
respect to the rents of the community property is 
not that of a trustee, but of a tenant in common, 
and hence he is not liable to the heirs for the use 
and occupation of the property,*® unless there are 
circumstances, such as appropriation of the rents 
or denial of the rights of the heirs, which give rise 
to the liability.*! However, where the survivor is 
a qualified community administrator,** or a natural 
tutor of minor heirs,** he is liable in that capacity 
to account to the heirs for their share of the reve¬ 
nues of the community property. 

A person who has purchased commimity land at 


I 8 L La.—^Murray v. Hawkins, supra. | 
19. U.S.—Grimes v. Grimes, D.C. 
Nev., 62 F.2d 171. 

aOL La.—^McCaffrey v. Benson, 3 So. 

393, 40 La.Ann. 10. 

Blgrhts and liabilities of usufructuary 
after dissolution see supra S 662. 
Reimbursement after dissolution of 
second community see infra S 688. 

21. La.—^McCJafCrey v. Benson, 3 So. 
393, 40 La.Ann. 10. 

22. Tex.—Stone v. Stone, Civ.App., 
40 S.W. 1022. 

23. La.—Adkins v. Cason, App., 170 
So. 366. 

24. Lta.—^Dillon v. Billon, 36 La^Ann. 
92. 

25. La.—Schoeffner v. Schoeflner, 
118 So. 890, 167 La. 208. 

26. Wash.—^Daniel v. Daniel, 181 P. 
216, 106 Wash. 659. 

27. Wash.—^Daniel v. Daniel, supra. 


28. Tex,—^Richmond v. Sims, Civ. j 
App., 144 S.W. 1142. 

31 C.J. p 221 note 6. 

Frooeeds of investments 

The survivor must account for the 
community property and the invest¬ 
ments and proceeds thereof.—Stafford 
V. Martinoni, 221 P. 919, 192 Cal. 724. 
Sents in proportion to ownership by 
•states 

Where property belonged half to a 
husband’s separate estate and half 
to the community, rents collected 
after his death belonged half to com¬ 
munity and half to his separate es¬ 
tate.—Succession of Goll, 101 So. 263, 
156 La. 910. 

29. Wash.—^Daniel v. Daniel, 181 P. 
216, 106 Wash. 669. 

31 C.J. p 221 note 7. 

aa Tex.—^Morris v. Morris, 106 S.W. 

242, 47 Tex.Civ.App. 244. 

81. Wash.—^Daniel v. Daniel, 181 P. 

215, 106 Wash. 659. 

I 81 C.J. p 221 note 6. 
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Xioss of nsnftoot 

(1) Where community bad been 
fully liQuidated and assets divided ex¬ 
cept as to particular real estate, and 
surviving husband had lost usufruct 
by second mamage, daughters who 
were of full age were entitled to re¬ 
ceive their half of the rentals of such 
property.—Succession of Gilmore, 97 
So. 330, 154 La. 106. 

(2) When daughter became eman¬ 
cipated by marriage, she was enti¬ 
tled to accounting from father for 
revenues received after his remar¬ 
riage and for half interest of com¬ 
munity property converted to his own 
use.—Succession of Bonnette, 176 So. 
397, 188 La. 297. 

32. Tex.—^Leatherwood v. Arnold, 1 
S.W. 173, 66 Tex. 414. 

33. La.—^Tr08clair*s Succession, 34 
La.Ann. 326—^Mercler v. Canonge, 
12 Rob. 386. 
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an invalid sale by the surviving spouse, and who 
does not recognize the heirs as cotenants, but claims 
title to, and holds possession of, the entire proper¬ 
ty, is liable to the heirs for the value of the use 
and occupation of their half of the land;^^ but he 
is liable for rents and revenues only from judicial 
demand, and then only for such net fruits and reve¬ 
nues as the property ought to have produced with 
ordinary good management.^^ Likewise, persons 
claiming property under a deceased spouse, and 
holding possession in good faith, have the right to 
gather for their benefit the fruits of the property, 
without being bound to account for them to per¬ 
sons claiming under the other deceased spouse, ex¬ 
cept from the date of judicial demand.^® 

A spouse who assigns to the other spouse his or 
her interest in property held by them jointly cannot 
recover a share of rents and profits collected by the 

other.37 

Interest A former husband may be charged with 
interest in favor of the former wife or her heirs 
on her share of the community property,^^ or on 
the rent thereof,or her separate funds,for the 
period of time he has had the possession and use 
thereof after the dissolution of the community and 
after his right thereto has terrainated.^^ 


AND WIFE 42 C.J.S. 

I 587. -Debts and Expenses Incurred or 

Paid 

a. In general 

b. Costs of administration 

c. Funeral expenses 

d. Support and education of minor chil¬ 

dren 

ar. In General 

A former spouse la entitled to credit for all proper 
disbursements made by him or her after the dissolution 
of the community, as in the preservation of the property. 
Reasonable expenses of divorce or separation proceedings 
are chargeable against the community. 

A former spouse is entitled to credit for all prop¬ 
er disbursements made by him or her after the dis¬ 
solution of the commimity,^^ 3^5 in payment of com¬ 
munity debts,43 taxes,^^ insurance,repairs,^® and 

other reasonable expenses incurred in the preserva¬ 
tion of the property.^7 Where the community is 
dissolved by divorce, the husband is entitled to 
credit for proper pa 3 rments made during the pend¬ 
ency of the suit.**® 

Where the community is dissolved by divorce or 
separation, the reasonable expenses, such as attor¬ 
ney's fees, incurred by the husband in the proceed¬ 
ings, although he was unsuccessful,^® or by the 
wife,5® may be charged against the community. 


3 ^ Tex.—^Eastham v. Sims, $2 S.W. 1 
869, 11 Tex.Civ.App. 138. 

35. Jjbl ,—^Trahan v. Wilson, 58 So, 
178, 130 La. 641. 

36. La.—^Drewett v, Carnahan, App., 
183 So. 103. 

37. Cal.—Hlltbrand v. Hlltbrand. 56 
P.2d 1292, 13 Cal.App.2d 330. 

33. Tex.—Richardson v. Overleese, 
44 S.W. 308, 17 T€X,CivApp 376. 

31 C.J. p 221 note 16. 

39. La.—^Trosclair*s Succession, 84 
La.Ann. 326. 

40. La.—McCloskey*s Succession, 80 
So. 650, 144 La. 438. 

41. La.—^McCloshe 3 r*s Succession, su¬ 
pra. 

31 C.J. p 221 note 19. 

42. Tex.—^Leatherwood v. Arnold, 1 
S.W. 173, 66 Tex. 414. 

43- La.—^Newman v. Cooper, 23 So. 

116, 50 laULnn, 397. 

31 dJ. p 221 note 21. 

Effect of testamentary direction as 
to pa 3 rmj&nt of community debts see 
the aJ.S. titie Wills $ 1812, also 
69 C.J. p 1219 notes 69-70. 

Half credit 

On settlement of •eoFmnmnity estate, 
husband who i)aid commuziity debts 
with community funds was held en¬ 
titled to credit for one half, not full 
amount, so paid.—^Phillips v. Phillips, 
147 So. 68, 176 La. 983. 


Chaxfflxitf commiuiity idiaze 
Where widow advanced funds to 
husband’s estate to pay debts, she 
was properly chargred with one half 
of community debta—In re Brown’s 
Estate, 129 P.2d 713. 64 Cal.App.2d 
575, rehearing denied 130 P.2d 188, 54 
CalJlpp.2d 575. 

44b La—^McCaffrey v. Benson, 8 So. 

393, 40 LaAnn. 10. 

Tex.—^Mattingly v. Kelly, Civ.App., 
124 S.W. 483. 

XnhexltazLoc tax 

U.S.—Oliva V, Fernandez, C.C.A.Puer- 
to Rico, 68 F. 2 d 338. 

Svldence iXLsuffioient to show* payment 
La—^Talbert v. Talbert, 7 So.2d 173, 
199 La 882. 

45. ILia—^McCaffrey v, Benson, 8 So. 
893, 40 La.Ann. 10. 

Bvidenoe insujBIcient to show payment 
La—Talbert v, Talbert, 7 So.2d 173, 
199 La 882. 

46. La—^McCaffrey v. Benson, 3 So. 
893, 40 La Ann. 10. 

47. La—McCaffrey v. Benson, supra 
Tex.—Higgrins v. Hi^grlns, 129 S.W. 

162, 61 Tex.Clv.App. 41. 
Bonoompensable matters 

Cl) The survivor should not, on 
I>artition, be allowed compensation 
for looking: after the community es¬ 
tate after demand by the heirs for 
partition and his refusal to accede to 
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the demand.—Higrgrins v. Higrsins, 129 
S.W. 162, 61 Tex.Civ.App. 41. 

(2) A husband was not entitled to 
compensation out of the estate of his 
deceased wife for irrigating:, culti¬ 
vating, thinning the fruit, spraying, 
preserving, and caring for the or¬ 
chard, on land owned by husband and 
wife as tenants in common, subse¬ 
quent to the wife’s death, in absence 
of a special agreement on part of 
wife to compensate husband therefor, 
since husband in rendering such serv¬ 
ices did not make permanent’ improve¬ 
ments on the land.—Smith v. Saul, 
221 P. 977, 128 Wash. 61. 

48. Tex.—Stone v. Stone, Civ.App., 
40 S.W. 1022, affirmed 43 8.W, 667, 
18 Tex.Civ.App. 80. 

31 O.J. p 222 note 26. 

49. La.—Talbert v. Talbert, 7 So.2d 
173, 199 La. 882—Vicknair v. Terra- 
cina, 122 So. 276, 168 La. 417— 
Bryan v. Stirling, App., 170 So. 600. 

Amount held proper 
Attorney’s fees of two hundred 
fifty dollars ordered to be paid out of 
cash funds of community property 
valued at less than two thousand dol¬ 
lars was held proper.—Bryan’ v. Stir¬ 
ling, La.App., 170 So. 500. 

50. La.—^Talbert v. Talbert, 7 So 2d 
173, 199 La. 882—Vicknair v. Terra- 
oina, 122 So. 276, 168 La. 417. 
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However, attome/s fees incurred after rendition 
of the judgment of divorce or separation may not 
be recovered from the community estate, There 
is authority holding that, on a divorce, the hus¬ 
band is entitled to credit for alimony paid to the 
wife under orders of court under other 

authority it has been held that the wife is entitled 
to recover from the husband, in addition to her 
share of the community property, the amount of 
alimony pendente lite decreed her, and the expens¬ 
es incurred by her in the divorce suit.®^ 

In jurisdictions where a judgment in a suit for 
separation from bed and board retroacts to the date 
of filing of the suit and the community is consid¬ 
ered dissolved from that time, as considered supra 
§ 556, the amount allowed the wife for alimony 
pendente lite and for her medical or personal ex¬ 
penses,®^ the costs of the suit which the husband 
is condemned to pay,®® and a judgment subsequent¬ 
ly rendered against him in another suit,®® being 
debts accruing after the institution of the separa¬ 
tion suit, are not chargeable against the community 
but rather against him as his separate debts. 

Where debts contracted and charges incurred by 
the surviving spouse after the death of the other 
spouse are not liabilities of the community, as con¬ 
sidered supra § 567, they should not be charged 
against decedent’s share of the community proper- 
ty,®7 

Application of payments by administrator to sur¬ 
vivor. Where the succession of the husband is in¬ 


debted to the surviving wife for the restitution of 
her dowry, payments made to her by the adminis¬ 
trator of the husband must be imputed to have been 
made on this debt; they cannot be treated as ad¬ 
vancements to her on account of her community 
rights without her consent or at least without such 
imputation having been expressly made by the ad¬ 
ministrator at the time of payment.®® 

b. Costs of Administration 

Costs of proceedings to settle the community are 
properly taxed against it. Authorities differ as to the 
liability of the community for the cost of administering a 
deceased spouse's estate, or for part of such cost. 

Costs of proceedings to settle the community es¬ 
tate are properly taxed against the community prop¬ 
erty;®® and where community debts make admin¬ 
istration of community property necessary on the 
death of a spouse, the expenses of administering 
the community property should be borne by the 
community estate.®® Where the community is ad¬ 
ministered separately by the survivor who has qual¬ 
ified as such, the costs and necessary expenses of 
administration are properly charged to the commu¬ 
nity property.®^ 

The costs of administration of a deceased spouse*s 
estate have been held chargeable to that estate, the 
community not being liable for any portion there¬ 
of;®® but other authority requires a division of 
such costs between the two estates,®® or holds that, 
in the absence of an expression of a contrary in¬ 
tent, the entire community property, including the 
interest of the widow, is subject to the expenses of 


Bl. U.S.—Garrozi v. Dastas, Puerto 
Rico. 27 S.Ct. 224, 204 U.S. 64, 51 L. 
Ed. 369. 

La.—^Talbert v. Talbert, 7 So.2d 173, 
199 La. 882—^Kleinpeter vr Klein- 
peter, App., 198 So. 413. 

52. Tex.—Stone v. Stone, CIv.App., 
40 S.W. 1022, affirmed 43 S.W. 567, 
18 Tex.Civ.App. 80. 

53. U.S.—Garrozi v. Dastas, Puerto 
Rico, 27 S.Ct. 224, 204 U.S. 64, 61 
LuEd. 369. 

54. La.—^Talbert v. Talbert, 7 So. 2d 
173, 199 La. 882. 

56. La.—Phillips v. Phillips, 147 So.. 
63, 176 La. 983—Gastauer v. Gas- 
tauer, 79 So. 326, 143 La. 749. 

56. La.—Gastauer v. Gastauer, su¬ 
pra. 

57. Tex.—^Mattingly v. Kelly, Civ. 
App., 124 S.W. 483. 

31 C.J. p 222 note 35. 

58. La.—Succession of Coco, 32 La. 
Ann. 325. 

59. La.—Phillips V. Phillips, 147 So. 
63, 176 La. 983—Vicknair v. Terra- 
cina, 122 So. 276, l68 La. 417., 


Suit as not ‘^oncostesfeed partition 
suit” 

A suit for settlement and partition 
of community estate existing between 
spouses until dissolved by wife's se¬ 
curing a separation from bed and 
board, was not a **noncontested parti¬ 
tion suit" within meaning of statute 
authorizing an assessment of attor¬ 
ney's fees as costs In noncontested 
judicial partition.—^Talbert v. Talbert, 
7 So,2d 173* 199 La. 882. 

AsBumptioai of spouse’s obligation; 
opening successions 
Where surviving husband tacitly 
accepted succession of his deceased 
wife, costa of subsequent proceedings 
opening successions of both husband 
and wife and determining issue of 
ownership of property which had 
been the community property of the 
husband and wife were required to 
be borne by husband's succession, 
since husband by tacitly accepting his 
wife's succession assumed her obliga¬ 
tions.—Succession of Ferrara, 180 So. 
418, 189 La 590. 

[ GO. Ariz.—^Nowland v. Vinyard, 29 P. 

1 2d 139, 43 Ariz, 27. 
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61. Tex —^Brown v. Adams, CIvAlPP., 
55 S.W. 761. 

62. La—Succession of Lewis, 189 
So. 118, 192 La. 734. 

Liability of community for separate 
debts of spouse after death see su¬ 
pra § 667. 

63. Cal.—^In re Haselbud's Estate, 
79 P.2d 443, 26 CalJlpp.2d 375. 
Where community is administeared 

as part of sucoesslon of deceased 
spouse, the costs of the administra¬ 
tion of the succession are chargeable 
to the succession and to the com¬ 
munity property In p««>ortion to the 
interest of eacL—In re Brown's Es¬ 
tate. 224 P. 678, 129 Wash. 84—31 C. 
X p 222 note 37. 

''Where the expenses of adznJnis- 
I tratiou axe of a general nature, they 
[should be charged pro rata on the 
I community property and separate es¬ 
tate"; but expenses which attach 
specifically to particular pieces of es¬ 
tate are to he charged against i^uch 
pieces.—^In re Haselbud's Estate, 
P.2d 448, 447, 26 Cal.App.2d 375, quot¬ 
ing Corpus Juris. 
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administration.^^ It has been held that costs of 
administration of a husband’s estate are not deducti¬ 
ble from his half of the community property which 
he conveyed before death, where the conveyance 
was made subject to a life interest in the wife, and 
other community property, not conveyed by the 
husband, was sufficient to pay such expenses.®^ 

Commissions of executors are computed on the 
amount of the whole estate accounted for, includ¬ 
ing testamentary and community property.®® 

c. Funeral Expenses 

The authorities differ as to the estate against which 
the funeral expenses of a deceased spouse may be 
charged; more particularly, whether the community or 
the decedent’s separate estate is to bO charged, or, in the 
case of a deceased wife, the husband’s property. 

A surviving spouse who pays the funeral expens¬ 
es of the deceased spouse has been said to be enti¬ 
tled to credit therefor.®^ Under some authorities, 
such expenses are chargeable not to the communi¬ 
ty,®® but to decedent’s estate,®® or to his or her 
share of the community property.^® Under other 
authorities, the community estate is primarily liable 
for decedent’s funeral expenses but the distinc¬ 
tion has been made that if the funeral expenses of 
a wife are incurred on the sole responsibility or 


credit of the surviving spouse, the community es¬ 
tate is liable without right of contribution from the 
separate estate of decedent, while if the expenses 
are incurred on the credit of her separate estate, 
such estate will be primarily liable therefor.*^® 

In the absence of an express promise by the wife, 
there may be a secondary liability with respect to 
her estate for the payment of her husband’s funer¬ 
al expenses,73 and it is only by express promise 
that she may make her estate primarily liable.74 
It has also been stated that primarily the reasonable 
funeral expenses of a wife are a charge against 
the husband’s property,7® but where the husband 
does not have sufficient income to pay such expens¬ 
es, the estate of the wife may be charged there- 
with.73 

d. Support and Education of Minor Children 

A spouse may be entitled to credit for expenditures 
incurred after the dissolution of the community for the 
support and education of minor children. 

The survivor administering the minor heirs’ share 
of community property as natural tutor may credit 
himself with expenditures incurred after the disso¬ 
lution of the community, for their maintenance and 
education ;77 but the survivor is not entitled to- 
charge the minor heirs for the amount expended 


Mi CaL—re Chanquet’s Estate, 
193 P. 7C2, 184 Cal. 307—In re Ma¬ 
rinos’ Estate, 102 P.2d 443, 39 Cal. 
App.2d 1. 

Absanoa of testamsntaTy dlspositioxL 

“Upon the death of either husband 
or wife without havlnsr made testa¬ 
mentary disposition of his or her half 
of the community property It shall 
go to the survivor, subject to . . . 

charges and expenses of administra¬ 
tion.”—Shaw V. McDougall, 58 P.2d 
463, 464, 56 Idaho 697. 

65. CaL—Trimble v. Trimble, 26 P.2d 
477, 219 Cal. 340. 

66. Ariz.—^Nowland v. Vinyard, 29 P. 
2d 139, 43 Ariz. 27. 

67. La.—^Lacour v. Lacour, 16 La. 
Ann. 103. 

68. La.—Succession of Plzzatl, 75 So. 
498, 141 La. 645—Succession of 
Lewis, App., 12 So.2d 7—Succession 
of Solis, 119 So. 768, 10 La.App. 
109. 

69. Iia.—Succession of Solis, supra. 
Wash.—Butterworth v. Bredemeyer, 

133 P. 1061, 74 Wash. 524. 

Liability of decedent's estate for fu¬ 
neral expenses generally see Shc- 
ecutors and Administrators § 384. 
Liability of separate property for 
debts generally see supra S 528. 
OhazgiJig' testamentary estate; tomb, 
stone 

Funeral expenses, including cost of 
tombstone, should be paid out of tes¬ 


tamentary estate of deceased husbcmd 
and not out of community estate.— 
Nowland v. Vinyard, 29 P.2d 139, 43 
Ariz. 27. 

Proportion as between movables sep¬ 
arately inherited 

Cost of funered is chargeable 
against movables consisting of in¬ 
terest of deceased in community, in¬ 
herited by survivor, and movables 
belonging to separate estate, inherit¬ 
ed by others, in the proportion which 
each fund bears to the total of the 
movables.—Succession of Solis, 119 
So. 768, 10 La.App. 109. 

Ghildren could not recover money 
expended by bank for mother's funer¬ 
al expenses, where expenses exceeded 
mother’s separate property on deposit 
in bank with community property, 
and were less than maximum sum 
allowed therefor by law as charge 
against succession, since money was 
paid for benefit of estate.—Stevens 
V. Colfax Bank & Trust Co., La.App., 
148 So. 456. 

7a La.—Succession of Plzzatl, 76 So. 
498, 141 La. 645—Succession df 
Lewis, App., 12 So.2d 7. 

7L Tex.—^Norwood v. Farmers & 
Merchants Nat. Bank of Abilene, 
Civ.App., 145 S.'W'.2d 1100, error re¬ 
fused. 

31 C.J. p 222 note 4L 
Vault and monument 
In absence of direction in will, ex¬ 
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penses of erection of vault and mon¬ 
ument “are a part of the funeral 
expenses, a community liability, and 
should be paid for out of community 
property.”—^Hocker v. Piper, Tex.Civ. 
App., 2 S.W.2d 997, 1000, error re¬ 
fused. 

72. Tex.—GU>ldberg v. Zellner, Com^ 
App., 236 S.W. 870. 

73. Wash.—^Butterworth v. Brede¬ 
meyer, 183 P. 1061, 74 Wash. 624— 
Butterworth v. Teale, 102 P. 768, 
54 Wash. 154, 18 Ann.Cas. 854. 

74L Wash.—^Butterworth v. Brede¬ 
meyer, 133 P. 1061, 74 Wash. 624 
—^Butterworth v. Bredemeyer, 113 
P. 253, 62 Wash. 134. 

75. Cal.—^Medros v. Kohn, 229 P. 
873, 68 Cal.App. 367. 

31 C.J. p 117 note 86. 

76. Cal.—^In re Mathewson, 184 P.. 
867, 181 Cal. 452. 

Monument 

While a husband’s duty to give his* 
wife decent burial includes the plac¬ 
ing of some mark of identification 
over her burial place, yet if he is 
poor, and she leaves a considerablo* 
estate, the court may allow a reason¬ 
able amount from her estate toward 
a monument—^In re Weringer, 34 P. 
825, 100 CaL 345. 

77. La.—^Mercier v. Canonge, 12 Rob. 
386. 

Claim in favor of community gen¬ 
erally see supra 8 510t 
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for their support and maintenance without account¬ 
ing for the value of their services, if any.*^^ A 
husband voluntarily expending money for the main¬ 
tenance and education of a minor daughter after a 
decree of divorce cannot charge the expenditure on 
the wife’s portion of the community estate.*^® 

§ 588. - Reimbursement between Estates 

a. Community and separate estates 

b. Successive communities 

c. Separate estates 

a. Conunuiiity and Separate Estates 

The community estate Is entitled to credit and reim¬ 
bursement from the separate estate of a spouse for funds 


or property expended for the account or benefit of that 
spouse, or of his or her separate estate; and the con¬ 
verse Is also true. The value of separate property 
brought to the marriage by one spouse cannot be re¬ 
covered on dissolution, except in the case of property of 
the wife which has been so used in the community busi¬ 
ness that it cannot be identified. 

The community estate is entitled to credit and re¬ 
imbursement from the separate estate of one mem¬ 
ber for community funds or property expended for 
the individual account of that member,or for the 
benefit or improvement of the separate estate of 
that member,*! to the extent to which the value of 
the separate property is enhanced thereby** at the 
time of the dissolution of the community,** or of 
the partition of the community estate,*^ or at the 


78. Tex.—^Richardson v, Overleese, 
44 S.W. 308, 17 Tex.Civ.App. 376. 

79- Tex.—^Moor v. Moor, 71 S.W. 794, 
31 Tex.Civ.App. 137. 

80. La.—^Talbert v. Talbert, 7 So.2d 
173, 199 La. 882. 

Tex.—^Baker v. Mow, Civ.App., 34 S. 

W.2d 660, error refused. 

31 C.J. p 222 note 52. 

Mutual claims, credits, and charges 
generally see supra §S 509-511. 
Charges against wife 

(1) In proceeding for an account¬ 
ing and settlement between former 
husband and wife after judgment of 
separation, wife was properly charged 
with the amount of community funds 
expended for the purchase of a burial 
lot for her mother.—^Kleinpeter v. 
Klelnpeter, La.App., 198 So. 413. 

(2) Where husband paid out cer¬ 
tain sum out of community funds for i 
exclusive benefit of decedent’s daugh¬ 
ter at deceased wife’s request, com¬ 
munity having received no benefit, 
husband was entitled to charge such 
amount to paraphernal estate of de¬ 
cedent.—Succession of Putin, 149 So. 
363, 177 La. 675. 

Insurance premiums 

Widow who received one half of in¬ 
sured’s estate as his surviving spouse 
in community, and the remainder as 
his universal legatee, and received 
the full amount of the undiminlshed 
estate, was not entitled to recover 
from named beneficiary one half of 
premiums paid on life policy from 
funds in the community, since if the 
premiums had been paid entirely from 
insured’s funds, the estate inherited 
by widow from him presumably 
would have been proportionately re¬ 
duced, whereas she was paid in full 
without reduction.—^Hogan v. Hall, 
C.C.A.La., 118 F.2d 247. 

81. La.—^Falconer v. Falconer, 120 
So. 19, 167 La. 595—^Peters v. Klein, 
109 So. 349, 161 La. 664. 

Tex.—^Kyle v. Kyle, Civ.App., 55 S.W. 
2d 885—Baker v. Mow, Clv.App-, 34 
S.W.2d 660, error refused—Sanbum 


V. Deal, 22 S.W. 192, 3 Tex.Civ.App. 
385. 

Wash.—Legg v. Legg, 76 P. 130, 34 
Wash. 132. 

31 O.J. p 222 note 53. 

Boctrlue favored 

The Texas courts have been said 
to be liberal in upholding the doctrine 
of reimbursement in the settlement 
of estates.—^Dakan v. Dakan, 83 S.W. 
2d 620, 125 Tex. 305, affirming, Civ. 
App.. 52 S.W.2d 1070. 

Bight based on equitable principles 
Tex.—^Dakan v. Dakan, 83 S.W.2d 620, 
125 Tex. 305, affirming, Civ.App., 
52 S.W.2d 1070—Ogle v. Jones, Civ. 
App., 143 S.W.2d 644, error refused. 
Claim as charge on property 

The “claim [of the other spouse or 
his or her heirs] for such reimburse¬ 
ment IS in the nature of a charge 
upon the property so improved.”— 
Dakan v. Dakan, 83 S.W.2d 620, 627, 
125 Tex. 305, affirming. Civ.App., 52 
S.W.2d 1070. 

Buies governing tenancy in common 
applicable 

Where wife’s separate and com¬ 
munity funds were used by deceased 
husband to improve his separate 
property, an accounting in accordance 
with the rules governing tenants in 
common was necessary, except in re¬ 
spect of homestead rights.—^Dakan v. 
Dakan, supra. 

«The fact that the widow . . . 

was awarded a homestead rlgrht in 
that portion of the land upon which 
the improvements were placed and 
will therefore be entitled to occupy 
the property for the remainder of 
her natural life, if she so elects, in 
nowise alters the case.”—Ogle v. 
Jones, Tex.Civ.App., 143 S.W.2d 644, 
645, error refused. 

Value at dissolution immaterial 

Where community funds are placed 
in improvements on lands belonging 
to one spouse, spouse, on divorce, is 
debtor to community to extent of one 
half community funds expended, re¬ 
gardless of value of property at dis¬ 
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solution.—^Kyle v. Kyle, Tex.Civ,App., 
55 SW.2d 885. 

Bstoppel of heirs by spouse’s ac¬ 
knowledgment 

In proceeding by testator’s forced 
heirs for accounting by community 
between testator and his widow, 
for testator’s separate funds, wherein 
widow filed claim for funds expend¬ 
ed by community for testator’s sepa¬ 
rate estate, heirs were not estopped 
by declarations in will acknowledging 
testator’s Indebtedness to community 
for funds used in improving his sep¬ 
arate property, and indebtedness of 
community to widow, or by inventory 
of testator’s property, made before 
marriage, or by recitals in testator’s 
private books and writings.—Succes¬ 
sion of Provost, 181 So. 802, 190 La. 
30. 

88. La.—Falconer v. Falconer, 120 
So. 19, 167 La. 595—Peters v. Klein, 
109 So. 349, 161 La. 664—Succession 
of Goll, 101 So. 263, 156 La. 910. 
Tex.—^Dakan v. Dakan, 83 S.W.2d 620, 
629, 125 Tex. 305, citing Oozpus Ju- 
xiB| and affirming, Civ.App., 52 S.W. 
2d 1070—Ogle v. Jones, Civ.App., 
143 S.W.2d 644, 645, citing Oozpus 
Juxis. 

31 C.J. p 223 note 54. 

Busbaud’s ownership of past of fee 
Where community funds were used 
in improving homestead property of 
husband, widow’s half interest in the 
funds used constituted a debt against 
his estate, although he owned only 
seven-twelfths of fee of the home¬ 
stead.—^McGanless v. Devenport, Tex. 
Civ.App., 40 S.W.2d 903. 

83. La.—^Falconer v. Falconer, 120 
So. 19, 167 La. 595—^Peters v. Klein, 
109 So. 349, 161 La. 664. 

31 O.J. p 223 note 55. 

84. Tex.—^Dakan v. Dakan. 83 S.W.2d 
620, 125 Tex. 305, affirming. Civ. 
App., 52 S.W.2d 1070—Ogle v. 
Jones, Civ.App., 143 S.W.2d 644, 

I 645, error refused^ citing Ck>zpns 
I Juris. 
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time of the exchange of the property, so improved, 
for other propertybut, according to other au¬ 
thority, reimbursement for expenditures on behalf 
of one member’s separate property does not depend 
on the enhancement of its value.®^ Under some au¬ 
thorities, the other spouse, or his or her heirs, are 
entitled to reimbursement in proportion to his or 
her, or their,®"^ share of the community estate, that 
is, one half; but where the survivor takes the whole 
of the community estate, he or she has been held 
entitled to reimbursement of the whole amount.^^ 
Likewise, the community is liable for the bona 
fide claims that a former spouse has against it,®^ 
and the separate estate of one spouse is entitled to 
credit and reimbursement for separate property or 
funds which were expended for the purchase of 
property which became community property^O or 
for the benefit and improvement of the community 
property.^i The credit or reimbursement should be 
for one half of the amount contributed, the other 
spouse, or his or her heirs, taking the other one 
half as community property;®^ and in the case of 


improvements, the right to reimbursement is meas¬ 
ured by the enhanced value of the community prop¬ 
erty at the time of its dissolution.^^ it is also held 
that a spouse furnishing separate funds for the im¬ 
provement of the separate land of the other spouse 
is entitled to be reimbursed therefor out of the com¬ 
munity estate.^^ 

Separate property brought to marriage. While 
separate property brought by one spouse to the 
marriage and existing in specie at its dissolution 
may be withdrawn, as considered infra § 590, the 
spouse owning it does not have a right to claim in 
its place its original estimated value.®® However, 
where the property was that of the wife, and it 
has been used by the husband in the community bus¬ 
iness so that it no longer exists or cannot be identi¬ 
fied, she may recover the proceeds or value there¬ 
of.®® Where the husband has so mingled his sep¬ 
arate property with the community property that it 
cannot be identified, he cannot, after the dissolution 
of the community, charge its value to the commu¬ 
nity estate and the husband is certainly not en- 


85. Tex.—^Hillen v. Williams, 60 S. 
W. 997, 25 Tex.Civ.App. 268. 

86. Cal.—^In re Turner's Estate, 96 
P.2d 363. 35 Cal.App.2d 576. 

Payment of taxes and assesamemts 
Cal.—^In re Turner's Estate, supra. 

87. La.—^Peters v. Klein, 109 So. 349, 
161 La. 664. 

Tex—^McCanless v. Devenport, Civ. 

App., 40 S.W2d 903. 

81 C.J. p 223 note 56. 
nCoiLey ooutrlTiiited to wife’s separate 
pnrclLase 

On division of marital community, 
husband could recover only one half 
of money he had borrowed and con¬ 
tributed to purchase of wife's sepa¬ 
rate property.—Mackenroth v. Pelke, 
182 So. 366. 171 La. 842. 

88. CaL—^In re Turner's Estate, 96 
P.2d 363, 85 CaLApp.2d 676 

88. Tex—^Barber v. Robertson, dv. 

App., 161 S.W.2d 841. 

31 C.J. p 223 note 67. 

Spouse as creditor of dissolved com¬ 
munity generally see supra § 568. 
Burden of proof as to oommtmity 
benefit 

In proceeding by husband's forced 
heirs for accounting by community 
for husband's separate funds, heirs 
had burden of proving that husband's 
separate funds were actually used 
for benefit of community.—Succession 
of Provost, 181 So. 802, 190 La. 30. 
Product of oommimlty property 
On the question of allowance to the 
husband, on partition between him 
and the children of his deceased wife 
of the community estate, for feed giv¬ 
en by him to the community cattle, 
all feed grown by him on the home- j 


stead should be allowed for as be¬ 
longing to him, but that grown and 
matured on the other community 
property after demand by the chil¬ 
dren for partition should be account¬ 
ed as the Joint property of all.— 
Higgins V. Higgins. 129 S.W. 162, 61 
TexCiv.App. 41. 

80. La.—^Kendall v. Kendall, 140 So. 

6, 174 L€u 148. 

81 C.J. p 223 note 58. 

Fro rata share 

When a husband can show that his 
separate funds were used to malce up 
a part of the purchase price of any 
specific property on hand when the 
marriage was dissolved, and that the 
community furnished the remainder, 
he Is entitled to an interest In such 
property in proportion to the ratio 
his separate fund bears to the entire 
purchase price, although the devotion 
of separate property to the communi¬ 
ty estate will not render him a credi¬ 
tor of the estate.—Moor v. Moor, 256 
S.W. 231, 24 TexCiv.App. 160. 

91. La.—Succession of Klelnert, 51 
So. 584, 125 La. 649. 

81 O.J. p 223 note 59. 

88. La.—^Murray v. Hawkins, 70 So. 
476, 138 La. 463. 

93. La.—^Munchow v. Munchow, 67 
So. 819, 136 La. 758. 

81 C.J. p 223 note 61. 

94i Tex—Schmidt v. Huppmann, 11 
S.W. 176, 78 Tex 112. 
Reimbursement from separate es¬ 
tate see Infra subdivision c of this 
section. 

85. La.—Daigle v. Crow, 16 La.Ann. 
697—^Mercier v. Canonge, 12 Rob. 
885. 


Amoimt realized from sale 
Where property acquired by the 
survivor before marriage was sold 
during the marriage and the proceeds 
invested In other property so that the 
title to the latter property vested in 
the community, he is to be credited 
with the amount realized from the 
sale of the original property rather 
than the price paid for it by him.— 
Succession of McGee, 61 So. 394, 
132 La. 835. 

96, La.—^Fletcher v. Hodges, 83 So. 

194, 145 La. 927. 

31 C.Jr. p 223 note 65. 

87. La.—Succession of Provost, 181 
So. 802, 190 La. 30. 

31 C.J. p 223 note 66. 

Entire property as oonunnnity 
Where cattle owned by a husband 
when married were valued at thirty- 
six thousand dollars, and after three 
years, with the increase, were sold 
for eighty-two thousand dollars, 
which was invested in another herd 
that later sold for thirty-eight thou¬ 
sand dollars, part of which amount 
was Invested in real estate, the deeds 
being taken in the husband's name 
as his separate property, it was held 
that his separate property was so 
commingled with the community 
property when sold as to prevent 
its being identified, and that any pre¬ 
sumption that might arise from the 
statement in the deeds that the real 
estate was his separate property waa 
rebutted, and that the status of the 
whole as community property waa 
established.—^Moor v. Moor, 255 S.W. 
231. 24 TexCiv.App. 160. 
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titled to credit for the value of his separate prop¬ 
erty at the date of the marriage.®^ 

Nature and enforce7nenf of claim. In order that 
the foregoing claims for reimbursement may be 
allowed, there must be appropriate and sufficient 
evidence to establish them.®9 A demand for reim¬ 
bursement for improvements is in the nature of a 
charge^ or equitable lien^ on, or equitable interest 
in,® the property improved. Property which is 
wholly the separate property of one spouse cannot 
be taken or sold to reimburse the community for 
improvements placed thereon with community 
funds,^ at least not until the claim for reimburse¬ 
ment has been liquidated and determined by judg¬ 
ment;® but when improvements are made on lands 
in which the husband and wife each have separate 
interests, the improvements retain their character 
as community property, and in a division the sur¬ 
vivor may be compensated for his or her interest 
in such improvements by setting apart land equal to 
the value of the improvements or less land with the 
improvements, so as to make them equal.® 

Improvements after dissolution. A surviving 
spouse who places improvements on the property 
after the dissolution of the community and at a 
time when he and the heirs are holding the prop¬ 
erty as tenants in common cannot, as a mere ten¬ 
ant in common, recover for tfie improvements;*^ 
but, on a partition, the land should be so divided 
that the portion set aside to him includes the im¬ 
provements made by him,® where this can be done 
without injury to the other tenants in common,® 
and where the property does not admit of partition 
in kind and a sale is necessary to a severance of 
interests, he may have set aside to him from the 
proceeds of sale the amoiuit by which the value of 


the land was enhanced by the improvements.^® 
Where, after divorce, the former husband retained 
control of the community propert}*, expenditures 
made by him in enhancing its value should be al¬ 
lowed in a suit by the former wife to obtain her 
share.ii 

b. Successive Oommunities 

As between two communities, formed by successive 
marriages of a spouse, the later one may be entitled to 
credit and reimbursement from the earlier one for funds 
expended for the latter’s benefit, as by the payment of 
debts, and may be liable to the earlier for property or in¬ 
come belonging to it. 

A community formed by a second or subsequent 
marriage is equitably entitled to credit and reim¬ 
bursement from a community formed by a prior 
marriage for funds of the subsequent community 
employed to discharge purchase money or other 
debts which were a charge on the property of the 
prior community.!® Where the survivor occupied 
the property as a homestead, the second community 
will be denied credit for improvements placed on 
property of the first community,!® or on the sepa¬ 
rate property of the deceased member of that com¬ 
munity.!^ However, in so far as is practical in 
making an equitable division of the property, that 
portion on whidi the improvements were placed 
should be set aside to the children and survivor of 
the second marriage as their portion of the estate.!® 

Where a father of minors, issue of one marriage, 
receives money for their account during a subse¬ 
quent marriage and community and retains it im- 
til his death, it is a debt of the community, and his 
succession is liable for the amount thereof, togeth¬ 
er with interest from the date it was received.!® 
However, the community formed by a man's second 
marriage cannot be held liable for the value of 


aa La.—Faurie v. Faurie, 11 La, 
Ann. 297. 

99. La.—^Vicknair v. Terracina, 122 
So. 276, 168 La. 417. 

31 C.J. P 223 note 70. 

1- Tex.—^Hillen v. Williams, 60 S.W. 
997, 25 Tex.Clv.App. 268—Robinson 
V. Moore, 20 S.W. 994, 1 Tex.Clv. 
App. 93. 

2. Wash.—^Farrow v. Ostrom, 133 P. 

2d 974, 16 Wash.2d 547. 

31 C.J. p 223 note 72. 

Where property was impressed for 
homestead purposes for survlvlnsr 
second wife, court was not justified 
in ImposinfiT lien on interests of de¬ 
ceased husband’s . children by first 
wife in such property, to secure ad¬ 
vancements for improvements made 
from her separate or community 
property by second wife, and in or¬ 
dering that such interests be sold as 


under execution; equities should be 
balanced in adjusting the rights of 
parties.—^Dakan v. Dakan, 83 S.W.2d 
620, 126 Tex. 805, affirming. Civ.App., 
52 S.W.2d 1070. 

3. Tex.—Hillen v. Williams, 60 S.W. 
997, 25 Tex.Civ.App. 268. 

4. Tex.—^Rice v. Rice, 21 Tex. 58— 
Collins V. Bryan, 88 S.W. 432, 40 
Tex.Civ.App. 88. 

5. La.—Succession of Casey, 58 So. 
556. 130 La. 743. 

a Tex.—Summerville v. King, 88 S. 
W. 680, 98 Tex. 332, modified on 
other grounds 84 S.W. 643. 

7. Tex.—^Higgins v. Higgins, 129 S. 

W. 162, 61 Tex.Civ.App. 41. 

31 C.J. p 224 note 78. 
a Tex.—^Higrgins v. Higgins, supra. 
31 C.J. p 224 note 79. 

,9. Tex.—^EUggins v. Higgins, supra. 
>31 C.J. p 224 note 80. 
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la Tex.—Clift V. CUft, 10 S.W. SS8, 
72 Tex. 144—^Bums v. Parker, Civ. 
App., 137 S.W. 705. 

11. U.S.—Johnson v. Gamer, D.C. 
Nev., 233 F. 766. 

12. La.—Succession of Schwenek, 10 
So. 185, 43 XjajmiL 1110. 

31 C.J. p 224 note 84. 

Mutual claims, credits, and charges 
between several communities gen¬ 
erally see supra 9 511. 

13. Tex—^Richmond v. Sims, Civ. 
App., 144 S.W. 1142. 

14e Tex.—Oar v. Davis, Civ.App., 135 
S.W. 710, affirmed 151 S.W. 794, 105 
- Tex. 479. 

16. Tex.—^Richmond v. Sims, Civ. 
App., 144 S.W. 1142. 

13. La.—Succession of Waechter, 59 
1 So. 918, 131 La. 505. 



§ 588 


EVSBAND AND WIFE 


42 C.J.S. 


property belonging to a former community, sold by 
him during his second marriage, unless it is proved 
that the proceeds of such property were expended 
for the benefit of the second community.i^ 

The survivor of a second marriage is responsible 
to the heirs of the first marriage for their share 
of the products of the property of the first commu¬ 
nity sold by him;^* likewise, he is responsible to 
them for their proportion of rents actually re¬ 
ceived by him.i® After the dissolution of the sec¬ 
ond communin', a valid claim cannot be made for 
money expended by the deceased husband in the 
maintenance of his child of a former marriage, in 
the absence of evidence of any intention on the 
part of the husband of making such charge .20 

c. Separate Sstates 

On division of the community, the separate funds of 
one spouse used to protect the other’s separate estate 
may be charged against the latter’s separate estate; 
however, where a spouse’s separate funds were used to 
improve his or her separate estate, the other spouse has 
no claim to the enhanced value of such separate prop, 
erty. 

Where a spouse uses separate funds to improve 
his or her separate property, the other spouse is 
not entitled to one half of the enhanced value of 
such separate property on division of the commu¬ 
nity but where payments for the benefit or pro¬ 
tection of the separate estate of one spouse are 
made from the separate estate of the other spouse, 


the estate for which the pa 3 mient is made may be 
charged there with,and a spouse paying for im¬ 
provements to the other’s estate out of his or her 
separate funds is entitled to receive from the oth¬ 
er’s estate the enhanced value of such estate as of 
the date of the dissolution of the community's or 
of the partition of the community estate.^^ A sur¬ 
viving wife whose separate funds, or whose share 
of community funds, was used in paying for prop¬ 
erty to which the husband took title is, likewise, en¬ 
titled to reimbursement.25 

An equitable charge or lien may be established 
and fixed on the separate property of one spouse 
for the amount of the separate funds of the other 
spouse employed in placing improvements thereon, 
as where the separate funds of the wife were used 
by the husband in improving his separate proper¬ 
ty,^® but not where the husband employed his sep¬ 
arate funds in improving the separate land of the 
wife.^"^ Certainly, where the husband receives the 
enhanced value of the separate property of the 
wife, resulting from the placing of improvements 
thereon by the use of his separate funds, by a 
devise of the property to him in the will of the 
wife, his claim for the enhanced value of the land 
is merged in the acquisition under the will.^S 

A wife who, a^ beneficiarv, receives the amount 
of certain policies of insurance on her husband’s 
life cannot be charged with the amount of the 
premiums paid by him.^® 


S. PaETITION, DlSTEIBimON OB KbCOVEBT OB’ InTBBEST IB Pbopbbtt 


§ 589. By Agreement 

a. Between survivor and heirs, or be¬ 

tween heirs 

b. Between former spouses 


a. Between Survivor and Heirs, or between 
Heirs 

As between themselves, the survivor and the heirs, 
or the heirs, may enter Into a voluntary partition of their 
interests In the community. 


17. I*a.—Succession of Bollinger, 30 
La.Ann. 193. 

la. Tex.—Calhoun v. Stark, 35 S.'W. 
410, 13 Tex.Civ.App. 60. 

19. Tex.—^Richmond v. Sims, Civ. 
App., 144 S.W. 1142. 

31 C.J. p 224 note 93. 

20. La.—Succession of Waechter, 59 
So. 913, 181 La. 505. 

31 C.J. p 224 note 94. 

2L La.—^Mackenroth v. Pelke, 132 
So. 365, 171 La. 342. 

Mutual claims, credits, and charges 
generally see supra §§ 509-511. 

22. Tex.—Lefevre v. Lefevre, Civ. 

App., 205 S.W. 842. 

81 C.J. p 224 note 96. 

HeosssLty d blaim for rspftymeii.t 
Money advanced by decedent’s wid-1 


ow and administratrix, after admin¬ 
istration was instituted, toward run¬ 
ning farm which was part of dece¬ 
dent’s separate estate, must be re¬ 
paid to her without the necessity of 
claim as for money loaned to the 
community as provided by statute.— 
In re Kuhn’s Kstate, 233 P. 293, 132 
Wash. 678, corrected on other grounds 
236 P. 568, 135 Wash. 693. 

Sale of wife’s property under mort- 
gage 

Where husband constructed a home 
on realty belonging to his wife, and 
husband and wife executed a note and 
a mortgage on the realty, and there¬ 
after mortgage was foreclosed, and 
the realty was sold in execution in 
satisfaction of the Judgment, equity 
required that deceased husband’s es¬ 
tate should pay to the wife one half 
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of the Indebtedness.—Brown v. 
Brown, 119 P.2d 938. 58 Ariz. 333. 

23 . La.—^Falconer v. Falconer, 120 
So. 19, 167 La. 595. 

24 . Tex.—Ogle v. Jones, Clv.App., 
148 S.W.2d 644, error refused. 

25 . Tex.--Dakan v. Dakan, 83 S.W. 
2d 620, 126 Tex. 305, affirming. Civ. 
App., 52 S.W.2d 1070. 

26 . Tex.—Tlson v. Gass, 102 S.W. 
751, 46 Tex.Civ.App. 163—^Parrish 
V. Williams, Civ.App., 53 S.W. 79. 

27 . Tex.—Schmidt v. Huppmann, 11 
S.W: 176, 73 Tex. 112. 

28. La.—Succession of Barrow, 43 
So. 667, 118 La. 1031. 

29. La.—Succession of Brownlee, 11 
So. 590, 44 La.Ann. 917. 
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The survivor and the heirs of the deceased 
spouse, may, as between themselves, partition and 
divide the community property and effect a volun¬ 
tary settlement without the aid of judicial proceed- 
ings,3® at least where the heirs are of age and com¬ 
petent to contract,3i the agreement is fairly made,^^ 
the claims of creditors are satisfied,^^ and such, 
statutory requirements, if any, as are applicable, are 

satisfied.34 

The survivor may settle with an heir by convey¬ 
ance to, and acceptance by, the latter of property 
in satisfaction of his community interest,36 at least 
where the conveyance is of community property,^® 
In such case the settlement extinguishes the heir’s 
claim in the remaining property and, where the 
settlement is with all the heirs, all the remaining 
property belongs to the survivor.38 A conveyance 
of separate property by the survivor to an heir, 
however, without any reference to the community 
estate, does not extinguish the heir’s interest in the 
community property.33 

A conveyance of part of the community property 


by the survivor to a third person operates as a par¬ 
tition between the survivor and the heirs, he being 
estopped to assert any title to the part not con¬ 
veyed, provided it does not exceed in value the 
part conveyed by him.^o 

As between heirsj they may enter into a volun¬ 
tary division and partition of their interests in the 
community,^ 1 and the same result may be accom¬ 
plished by a conveyance by the survivor to the 
heirs in severalty and accepted by them.42 

Fraud or inadequate consideration. An agree¬ 
ment of settlement or division between the survivor 
and the heirs may be set aside for fraud ,^3 and, in 
an action to set it aside on this ground, the entire 
transaction with reference to the settlement, in¬ 
cluding the oral agreement leading up to the writ¬ 
ings entered into pursuant thereto, may be shown.^^ 
In determining whether a settlement should be set 
aside because of lesion beyond one fourth, all the 
circumstances surrounding the transaction must be 
taken into consideration.^® However, in order to 
warrant a rescission of the agreement, sufficient 


30. Tex.—Suggs V. Singley, Civ.App., 
167 S.W. 241. 

31 C.J. p 224 note 2. 

Appropriation "by simiving widow 
of all the personal property of the 
community estate did not amount to 
a parol partition by which she elect¬ 
ed to take the personal property as 
her portion, and leave the real prop¬ 
erty as the portion of her daughter, 
where the widow used the money de¬ 
rived from the personal property to 
improve the real estate, which she 
preserved intact until her death.— 
Dreyfuss v. Whittle, Tex.Civ.App., 244 
S.W. 623. 

Interest of third person 

The agreement is not invalid be¬ 
cause a third person having an inter¬ 
est in the property is not a party 
thereto, where, at the time of en¬ 
tering into the agreement, the heirs 
have knowledge of his interest and 
the agreement is carried out with¬ 
out interference by him.—Sackman v. 
Campbell, 46 P. 895, 15 Wash. 67. 
Judicial ratification 

The agreement may be upheld re¬ 
gardless of whether a judicial ratifi¬ 
cation thereof amounts to a peaceful 
suit for partition allowed by law 
or is invalid and without authority 
of law.—Cheek v. Hart, Tex.Civ.App., 
Ill S.W. 776. 

Qualified administrator 

This is true, it has been held, even 
where the survivor has aualified un¬ 
der statute as special community ad¬ 
ministrator, and may be cited to an 
accounting in the probate court— 
Huppemann v. Schmidt, 65 Tex. 583. 

31. Tex.—Stephenson v. Chappell, 33 


S.W. 880, 36 S.W. 482, 12 Tex.Civ. 
App. 296. 

Wash.—^Thatcher v. Capeca, 134 P. 

923, 75 Wash. 249. 

31 C.J. p 224 note 3. 

32 . Tex-—Stephenson v. Chappell, 33 
S.W. 880, 36 S.W. 482, 12 Tex.Civ. 
App. 296. 

33. Wash.—Thatcher v. Capeca, 134 
P. 923, 75 Wash. 249. 

34 . La.—^Ramsey v. Beck, 91 So. 674, 
161 La 190. 

31 C.J. p 225 note 6. 

35. Hlnor heir 

This is true even though the heir is 
a minor at the time, provided he ac¬ 
cepts and ratifies the settlement aft¬ 
er becoming of age.—Word v. Colley, 
Tex.Clv.App., 173 S.W. 629. 

33 . Tex.—McAnulty v. Ellllson, Civ. 
App., 71 S.W. 670. 

37 - Tex.—^Burnham v. Hardy Oil Co., 
Civ.App., 147 S.W. 330. 

38 . Tex.—Stephenson v. Chappell, 33 
S.W. 880, 36 S.W. 482, 12 Tex.Civ. 
App. 296. 

39. Tex,—^Burnham v. Hardy Oil Co., 
CivA.pp., 147 S.W. 330. 

40. Tex.—^Bddy v. Bosley, 78 S.W. 
666, 34 Tex.Civ.App. 116. 

41 . Lia—^Buton v. Brugier, 30 La 
Ann. 478. 

48. Tex.—White v. Simonton, Civ. 
App., 67 S.W. 1078. 

48. Wash.—Daniel v. Daniel, 181 P. 

216, 106 Wash. 659. 

31 C.J. p 225 note 20. 

Bstoppel 

Circumstances held not to create an 
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estoppel against stepchildren seekmg 
to annul as fraudulent their relin¬ 
quishment of interest in the estate. 
—Atkins V. Dodds, Tex.Civ.App., 121 
S.W.2d 1010, error dismissed by 
agreement. 

Bvidexioe 

(1) Evidence held to show fraud.— 
Daniel v. Daniel, 181 P. 215, 106 
Wash. 669. 

(2) Evidence held Insuflacient to 
show fraud. 

U.S.—^Northern Trust Co. of Chicago 
V. Bdenbom, C.C.A.La, 98 P.2d 667, 
certiorari denied 59 S.Ct 683, 306 
U.S. 643, 83 L.Bd. 1043. 

La—Mann v. Bdenbom, 6 So.2d 667, 
199 La. 578. 

(3) Evidence held to show a state¬ 
ment by attorney that there was a 
presumption that all of the property 
was community property rather than 
a statement by him that all of the 
property was community property.— 
Northern Trust Co. of Chicago v. 
Bdenbom, supra 

44. Wash.—Daniel v. Daniel, 181 P- 
215, 106 Wash. 659. 

45. Evldenoe h41d liuiiifilcien.t to 
show that consideration was inade¬ 
quate.—^Mann v. Bdenbom, 6 So.2d 
667, 199 La 578. 

SituatloiL as it existed at time 
agreement was made should be con¬ 
sidered in determining whether ade¬ 
quate consideration was givea— 
Northern Tmst Co. of Chicago v. 
Bdenbom, C.C.A.La, 98 r.2d 657, cer^ 
tiorari denied 59 S.Ct. 583, 306 U.S. 
643, 83 LuBd. 1048. 
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grounds therefor must be pleaded, and plaintiffs 
must have proceeded promptly and diligently to 
enforce their rights after having acquired knowl¬ 
edge of the fraud or coercion alleged.^® A suit 
to annul a relinquishment of interest in the estate 
has been held to fall within the contemplation of 
the statute of limitations so as to render a defense 
of laches unavailing.^ 

Partial settlement or distribution, A payment 
or conveyance by the survivor to an heir is prima 
facie a pro tanto satisfaction of the heir’s commu¬ 
nity interest where the subject matter of the pay¬ 
ment or conveyance is community property,^® but 
not where it is not a part of the community es¬ 
tate.^® Where the surviving husband who is also 
administrator of the deceased wife’s estate turns 
over a sum of money to the heirs at a time when 
the estate is intact, the acceptance of this sum by 
the heirs implies an assent to the taking by him of 
a like sum in his own right.®® 

b. Between Former Spouses 

On permanent separation, a husband and wife can 
partition community property between themselves. 

A husband and wife, on permanent separation, 
can partition community property between them¬ 
selves and a bona fide agreement for the par¬ 
tition or division of community property, entered 


into between them during the existence of the com¬ 
munity, may be given effect after the dissolution* 
of the community by divorce,®^ or, it is held, by 
death,®® although, as discussed supra § 558, where 
there are heirs, their share of the property fixed by 
law cannot be changed by a postnuptial agreement 
of the spouses. Also an extrajudicial partition of 
community property made by the former spouses* 
after a decree of separation from bed and board is 
sometimes upheld.®^ 

In making a voluntary and extrajudicial parti¬ 
tion of community property, the parties have a 
right to adopt such a basis of settlement as they 
choose, and the partition cannot be set aside at the 
instance of the former wife on account of the basis 
adopted where it does not appear that she was prej¬ 
udiced thereby.®® However, the division will be 
closely scrutinized by the courts with the view of 
ascertaining its fairness to the wife,®® and if it is 
unfair to the wife equity may impress a trust in 
her favor on the excess above his proper share in 
the hands of the husband.®*^ Such an agreement 
may be set aside on the ground of the wife’s ig¬ 
norance of the extent and value of the community 
estate,®® but knowledge on her part may not pre¬ 
vent the partition from being so unfair that it 
should not be enforced by a court of equity.®®^ If 


40. Wash.—Sackman v. Campbell, 45 
P. 895, 16 Wash. 67. 

4/7. Tex.—^Atkins v. Dodds, Civ.App., 
121 S.W.Sd 1010, error dismissed by 
agreement. 

48. Tex.—^Lynch v. Lynch, Civ.App., 
180 S.W. 461—Locust v. Handle, 102 
S.W. 946, 46 Tex.Civ,App. 544. 

49. Tex.—^Lynch v. Lynch, Civ.App., 
180 S.W. 461. 

50. Bights of third persons 
Where after a partial division or 

distribution by agreement the surviv¬ 
ing spouse, acting as administrator, 
so manages the balance of the prop¬ 
erty of the estate as to lose a part 
of it, leaving an insufficient amount 
to make good the full proportion of 
the heirs, they cannot call on per¬ 
sons acquiring rights under the ad- 
ministratojr's portion of the original 
partial distribution to make good 
these losses.—^Thatcher v. Oapeca, 184 
P. 928, 75 Wash. 249. 

51- Tex.—Cantrell v. Woods, Civ. 
App., 160 S.W.2d 838—Selby v, 
Selby, Civ.App., 148 S.W.2d 864. 
Wash.—^In re Martin's Elstate, 219 P. 

838, 127 Wash. 44. 

Snbseanent reconoUiation 

(1) Where husband and wife while 
fTeparated entered into a separation 
agreement dividing community prop¬ 
erty and agreement was fully ex-1 


ecuted, subsequent reconciliation and 
resumption of marital relations, with 
an understanding that the prior sep¬ 
aration of property was to stand, 
did not vitiate agreement so as to 
return property to its community 
status,—Speckels v. Kneip, Tex.Civ. 
App., 170 S.W.2d 255. 

(2) A subsequent reconciliation, 
however, usually evidences an inten¬ 
tion to terminate the property settle¬ 
ment.—Hornsby v. Hornsby, 98 S,W. 
2d 379, 127 Tex, 474, reversing. Civ. 
App., 60 S,W,2d 489. 

52. Tex,—Port Worth State Bank v. 
Irving, Clv.App., 241 S.W. 277, re¬ 
versed on other grounds Irving 

V. Port Worth State Bank, Com. 
App., 266 S,W. 584, motion over¬ 
ruled 276 S.W. 899. 

81 C.J. p 225 note 31. 

OoiLstraotiou 

Clause of community property set¬ 
tlement that agreement is made on 
each party's own responsibility, not 
on representation by other, should be 
read and construed in light of all 
attending circumstances.—Grant v. 
Grant, Tex.Civ.App., 286 S.W. 647. 

53. Tex.—^Mother Mary Angela v. 
Battle, C1VA.PP., 198 S.W. 1030— 
Corrigan v. Goss, Civ.App., 160 S. 

W. 662. 

Batlfication and estoppel 
While a private agreement of sep- 
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axation of property between married 
persons is null, it is susceptible of 
ratification, making it binding on rat¬ 
ifying party; and a widow, acquiesc¬ 
ing in sale of property which would 
have been community property except 
for invalid private settlement with 
husband, is estopped to claim it.— 
Maxwell v. Maxwell, 1 La.App. 412. 

54. La.—Haddad v. Haddad, 46 S’Ou 
109, 120 La. 218. 

55. La.—^Haddad v. Haddad, supra. 

81 C.J. p 226 note 86. 

56. Tex.—^Kuehn v. Kuehn, Civ.App.,. 
232 S.W. 918—Moor v. Moor, 67 Si 
W. 992, 24 Tex.Civ.App. 160. 

Becdon 

In order that lesion may, under the 
statutes of some states, invalidate an 
extrajudicial partition of community 
property made after a decree of sep¬ 
aration from bed and board, It must 
be of more than one fourth of the 
value of the property.—^Haddad v. 
Haddad, 46 So. 109, 120 La. 213. 

57. Tex.—^Kuehn v. Kuehn, ClY.App.^ 
232 S.W. 918. 

sa La.—Watkins v. Watkins, 87 Sow 
726, 148 La. 728. 

Tex.—^Moor v. Moor, 265 S.W. 231, 67 
S.W. 992, 24 Tex.CivJiLpp. 160. 

59. Tex.—Cox v. Mallander, Clv.App., 
178 S.W. 1012. 
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the partition was procured by fraud, the entire 
transaction may be canceled.®® A husband cannot 
avoid a property settlement with his wife in the ab¬ 
sence of a showing of fraud or mutual mistake.®^ 

An objection that the petition of the wife does 
not contain an offer by her to return, restore, or 
refund the community property or money received 
by her under the agreement should be raised by spe¬ 
cial exception to the petition, and not by general 
demurrer, or for the first time after judgment.®^ 
An offer by her to account for all the community 
property received by her®® or to have it considered 
by the court in making partition®^ is sufficient. 

In general, when the wife seeks to have the divi¬ 
sion or partition of the community set aside, the 
burden of proof is on her to show injury sufficient 
to warrant relief,®® but the burden rests on defend¬ 
ant husband, or, in case of his death, on his per¬ 
sonal representative, where the agreement was 
made while the parties thereto were living togeth¬ 
er and occupying a confidential relation,®® or where 
the facts are peculiarly within the knowledge of 
the husband,®7 or where he has obtained a decided 
advantage in the transaction.®® 

Application of payments made under void agree¬ 


ment. Payments made by the husband to the wife 
under a void agreement will be credited against 
the wife’s share of the community estate, and not 
against the whole property.®® 

§ 590. By Judicial Proceedings 

a. Right to, and form and jurisdiction 

of, action or proceeding 

b. Time for and conditions precedent 

c. Defenses 

d. Parties 

e. Pleading, evidence, and trial 

f. Judgment, recovery, and relief 

a. Bight to, and Form and Jurisdictiaii of, Ac¬ 
tion or Proceeding 

(1) Partition 

(2) Other actions or proceedings 
(1) Partition 

Subject to statutory variations, a right of partition 
exists in favor of the persons entitled to share In the 
estate of a dissolved community. 

A right to partition of the properry of a com¬ 
munity dissolved by the death of one spouse ex¬ 
ists in favor of the surviving spouse*^® and exists 


60. Tex.—Moor v. Moor, 255 S.W. 
231, 57 S.W. 992, 24 Tex.Civ.App. 
150. 

Wash.—^Normile v. Denison, 186 P. 

305, 109 Wash. 205. 

No presnmptloiL of fraud 
Where the situation of a husband 
at the time of making a partition of 
community property is such owing 
to his knowledge of the property and 
Its value, that he is able to deceive 
the wife as to its amount and value, 
in a suit by the wife to set aside the 
settlement, the husband’s relation to 
her should be considered, in connec¬ 
tion with the circumstances surround¬ 
ing the transaction, in determining its 
character, even though no presump¬ 
tion of fraud arises merely from the 
existence of the relation.—^Moor v. 
Moor, 265 S,W. 231, 67 S.W. 992, 24 
Tex.Civ.App. 160. 

61. Deposit withdrawals 
Husband could not avoid a prop¬ 
erty settlement made with wife on 
the ground of withdrawals previ¬ 
ously made by the wife from the 
mutual bank accounts without the 
husband's knowledge or consent, in 
the absence of a showing that the 
amount so withdrawn was not used 
for community purposes or that the 
withdrawals were not considered by 
the parties in making the settlement. 
—Silva v. Silva, 207 P. 888, 189 Cal. 
237. 

Oreater rsaUsation Idiaa sspeoted 
Where husband, in making property 


settlement with wife, agreed to ac¬ 
cept specified sum in cash, leaving 
the wife what was left, including cer¬ 
tain notes, the mere fact that the 
wife realized on the notes more than 
it was thought that she would rea¬ 
lize at the time the settlement was 
entered into was not ground for set¬ 
ting aside of the agreement in the 
absence of fraud or misrepresenta¬ 
tion.—Silva v- Silva, supra. 

Husband held estopped to repudiate 
settlement of community property 
where husband knew when settlement 
was made that wife had received pay¬ 
ment for fire insurance loss sustained 
by property, as agrainst contention 
that husband had no knowledge of 
such fact but had made settlement 
with understanding that insurance 
inoney should be paid to him.—^Mayer 
V. Hill, La.App., 161 So. 208. 
Conslderatioii 

On issue whether stipulation that 
husband pay wife one hundred dol¬ 
lars per month for life was supported 
by valid consideration, evidence held 
not to show that value of property 
received by wife In settlement of 
community of acguets and gains ex¬ 
ceeded value of property received by 
husband.—Dares v. O'Donnell, Da. 
App., 161 So. 774. 

62. Tex.—Moor v. Moor, 256 S-W. 

281, 67 S.W. 992, 24 Tex.Clv.App. 

150. 

63» Wash.—^Kormlle v. Denison, 186 
I P. 306, 109 Wash. 206. . 
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64. Tex.—^Moor v. Moor, 255 S.W. 
231, 57 S.W. 992, 24 Tex.Civ.App. 
150. 

65. Da.—Haddad v. Haddad, 45 So. 
109, 120 Da. 218. 

66. N.M.—^Beals v. Ares, 185 P. 780, 
25 N.M. 469. 

Wash.—^Normile v. Denison, 186 P. 
305, 109 Wash, 205. 

67. Wash.—^Normile v. Denison, su¬ 
pra. 

6& N.M.—^Beals v. Ayres, 185 P, 780, 
25 N.M. 459. 

69. U.S.—Johnson v. Gamer, D.C. 
Nev., 233 P. 756. 

31 C.J. p 226 note 52. 

70. Da.—Thomas' Succession, 12 
Rob. 215. 

Wash.—^Thatcher v. Capeca, 184 P. 

923, 75 Wash. 249. 

Partition of community property; 

As affected by usufruct see supra. 
9 562. 

In proceedings for judicial sepa¬ 
ration of property see supra 5 
' 564. 

indispensable immlmimt 

"The title of a surviving wife to 
her interest in the community estate 
rests upon a decree of distribution. 
Her right as survivor of the com¬ 
munity is one thing; the decree of 
distribution which determines and 
Identifies the estate which comes to 
her by virtue of her right Is quite 
another, and is indispensable as a 
muniment of her title."—Colden 
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in favor of the heirs,but does not exist in fa¬ 
vor of the administrator of the estate of dece¬ 
dent. ^2 Statutes providing for a partition at the in¬ 
stance of persons entitled to decedent’s share of 
the community estate'^^ inure to the benefit of the 
grantee of the interest of an heir.*^^ After divorce 
either the former husband or wife has the right to 
a partition,provided the divorce is valid.Par¬ 
tition may also lie to enforce a community prop¬ 
erty settlement entered into on the annulment of 
the marriage.^*^ 

Some statutes provide that the probate court in 
which the decedent’s estate is being administered 
shall partition and turn over to the surviving spouse 
one half of the community property, on his or her 
written application for that purpose and on his or 
her giving of a bond, equal to the part of the estate 
allotted to the survivor, conditioned to pay one half 
of the community debts.^s Other statutes provide 
for a partition, at the instance of persons entitled 
to decedent’s share of the community estate, by the 
probate court in which the surviving spouse has 
qualified as such to administer the community es- 
tate.79 Statutes of this nature are construed to fur¬ 
nish a permissive but not an exclusive remedy; they 
do not preclude a person seeking a partition or di¬ 
vision of community property from resorting to a 
court possessing general equity powers,^® and, 
where he does so, the latter court has adequate au¬ 
thority to distribute or divide not only land, but al¬ 
so any property belonging to the community.^! 

A court of one state has no jurisdiction to decree 


the partition of community property situated out¬ 
side the state,^2 unless it is personal property and 
the court has jurisdiction of the person of the par- 
ties.^2 However, an objection that community 
property ordered to be partitioned is not situated 
within the state cannot be raised for the first time 
by objections to the report of the commissioners ap¬ 
pointed to execute the decree of partition; and 
where the location of the property is not determined 
it will be presumed, on confirming the report of 
the commissioners, that the property is situated 
within the state.^^ 

Where wife is absentee. The right of the hus¬ 
band to have the community dissolved, where the 
wife has been absent and unheard of a sufficient 
length of time to constitute her an absentee, as 
considered supra § 553, includes, by necessary im¬ 
plication, the right to have the properry of the com¬ 
munity partitioned.^^ a statute prohibiting the 
alienation of the immovables of the absentee by the 
person in provisional possession does not prevent 
the husband from having the community property 
sold for partition purposes, as the husband is ask¬ 
ing for a sale, not as provisional possessor of the 
absentee’s property, but as a coowner entitled to 
partition, and the property which he asks to have 
sold is not the absentee's property but rather com¬ 
munity property in which she has only an undivided 
interest.^® 

Appointment of receiver. On the showing of a 
necessity therefor, in a suit for partition of com¬ 
munity property the court may appoint a receiver 


Costello, 122 P.2d 959, 963, 50 Cal.App. 
2d 383. 

TL Tex.—^Pressler v. Wilkie, 19 S.W. 

436, 34 Tex. 844. 

81 C.J. p 226 note 55. 

Seirs of second coinmiinity 
Where the deceased was married 
twice, heirs of the second community 
have no right to a partition of the 
first community unless they owned 
an interest in the land.—Aman v. 
Cox, Tex.Civ.App., 164 S.W.2d 744. 
'Bights and restrictions 

Respective heirs of husband and 
wife were entitled to same rights and 
bound by same restrictions as re¬ 
gards community after divorce that 
would have governed husband and 
wife.—^Blunson v. Knighton, Lia.App., 
140 So. 302. 

va. La.—^Blremer v. Kremer, 46 So. 
600, 121 La. 484. 

73. Tex.—^Miller v. Miller, CivJLpp., 
227 S.W. 737. 

31 CJt. p 226 note 67. 

74. Tex.—^Miller v. Miller, supra. 

SI C,J. p 226 note 58. { 


75. Divorced wife 

(1) A divorced wife has a right to 
a partition of community real prop¬ 
erty.—Biggl V. Biggi, 32 P. 803, 98 
Cal. 85, 35 Am.S.R. 141—^31 C.J. p 
226 note 59. 

(2) A wife by accepting community 
at dissolution of marriage with bene¬ 
fit of inventory did not repudiate 
debts, but limited them to her one 
half of community property and did 
not thereby lose right to partition of 
community property by licitatlon.— 
Rhodes v. Rhodes, 182 So. 641, 190 
La. 370. 

(3) Where a former husband re¬ 
mains in possession of the community 
property, the wife or her heirs may 
sue for her share of the property be¬ 
fore the community has been liqui¬ 
dated and without alleging that it is 
Insolvent—In re P. H. Koretke Brass 
& Mfg. Co., 196 So. 917, 196 La. 416— 
Tomme v. Tomme, 139 So. 901, 174 
La. 128. 

76. Tex.—Givens v. Givens, Clv.App., 

195 S.W. 877. 

158 


77. Cal.—Skulich v. Skulich, 3 P.2d 
12, 213 Cal. 653. 

78. Tex.—^Huth v. Huth, Civ.App., 
187 S.W. 623. 

31 C.J. p 226 note 61. 

79. Tex.—^Huppman v. Schmidt, 66 
Tex. 683—^McGillivray v. Eggleston, 
31 S.W. 639, 11 Tex.Civ.App. 36. 

80. Tex.—Cox v. Gaines, Civ.App., 46 
S.W.2d 444, error refused. 

81 C.J. p 226 notes 63, 64. 

8 L Tex.—^Ellis v. Rhone, I 7 Tex. 
131. 

82. Tex.—^Moor v. Moor, 266 S.W. 
231, 57 S.W. 992, 24 Tex.Civ.App. 
150. 

83. Tex.—Moor v. Moor, Civ.App., 63 
S.W. 347. 

84. Tex.—^Moor v. Moor, Civ.App., 68 
S.W. 847. 

86 . La.—^Pedlahore v. Pedlahore, 91 
So. 738. 161 La. 288. 

88 . La.—Pedlahore v. Pedlahore, su¬ 
pra. 
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for the purpose of conserving the property until a 
partition may be accomplished.S7 

(2) Other Actions or Proceedings 
Persons entitled thereto may sue to recover their In¬ 
terest in community property of a dissolved community. 

The heirs of a deceased member of the commu¬ 
nity may sue to recover their interest in community 
property's from the surviving spouse,S9 or his or 
her personal representative,so or a grantee of the 
survivor,SI or a grantee of an execution purchas- 
er.S2 Also the grantee of the interest of an heir 
may bring an action in trespass to try title against 
the surviving wife where she repudiates his title 
and claims and holds adversely thereto.S3 A claim 
against the husband for the conversion of the 
wife’s separate property may be enforced by the 


§ 590 

w’ife’s heirs by action against the husband or his 
succession, or by intervention in proceedings to set¬ 
tle such succession.94 In some jurisdictions the 
statutes are construed to contemplate the ascertain¬ 
ment and enforcement of a surviving wife’s share 
of community property by a decree of distribution 
rendered by the probate court in which the hus¬ 
band’s estate is being administered.^® Where both 
spouses are dead, the heirs may intervene in pro¬ 
bate proceedings on the estate of the spouse who 
died last for the purpose of asserting their rights 
in community property.^® It is held that a creditor 
of either spouse may provoke a final settlement and 
liquidation of the community in order that his debt¬ 
or’s interest in the community may be ascertained 
and thereafter subjected to the creditor’s claim.® 
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87. Evidence warranting appoint¬ 
ment 

In suit by wife's heirs for partition 
of property which had been com¬ 
munity property of husband and wife, 
evidence establishing that executor of 
deceased husband’s estate usurped his 
authority and took complete control 
and exclusive possession of the land, 
including that inherited by the heirs 
from the wife, and without authority 
rented and leased the land, and con¬ 
verted rents and revenues therefrom, 
and failed and refused to render to 
heirs an accounting and refused to 
pay them anything of the rents and 
revenues collected, authorized the 
trial court to appoint receiver.—^Pel- 
iczak V. Kopycinski, Tex.Oiv.App., 153 
S.W.2d 329. 

88. La.—^Brewer v. Hill, 152 So. 75, 

178 La. 533, certiorari denied Hill 

V. Brewer. 64 S.Ct 631, 292 U.S. 

626, 78 L.Ed. 1481. 

31 C.J. p 227 note 77. 

To recover donAtioiL 

(1) An action by the widow In com¬ 
munity to annul a donation made by 
the husband is personal to her to the 
extent of one half of the property do¬ 
nated, and the action of the children I 
to annul the donation is personal to 
them to the extent of the other half. 
—Wisner v. City of New Orleans, 126 
So. 681, 169 La. 1127. 

(2) Where husband and wife deeded 
community property to daughter for 
cash, receipt of which was acknowl¬ 
edged in deed, forced heirs of wife 
were entitled under statute to annul¬ 
ment of deed as to half of property, 
under parol evidence that considera¬ 
tion was not paid; but conveyance 
could not be attacked, as to husband’s 
interest, by his heirs during his life¬ 
time, on ground that consideration 
was not paid.—Jeansonne v. Jeanson- 
ne. 175 So. 626, 187 La. 939, modify¬ 
ing, App., 171 So. 497. 


Trespass to try title 

<1) The eQuitable title of the heirs 
will not support an action of trespass 
to try title in a federal court.—Phil¬ 
lips V. West Production Co., D.C.Tex., 

6 F.Supp. 631. 

(2> However, in Texas the equitable 
title which the heirs of the wife have 
in her community interest in land will 
support an action in trespass to try 
title.—^Fitzgerald v. Turner, 43 Tex- 
79—Arnold V. Hodge. 49 S.W. 714, 
20 Tex.Civ.App. 211. 

89. L€u—B rewer v. Hill, 152 So. 76, 
178 La. 533, certiorari denied Hill 
V. Brewer, 54 S.Ct. 631, 292 U.S. 626, 
78 L.Ed. 1481. 

31 C.J. p 227 note 78. 

Estoppel 

In daughter’s suit, against father 
to recover her share of deceased 
mother’s estate, defendant could not 
dispute correctness of computations 
of inheritance tax years before, to 
which he must have then assented 
and upon which he adjusted settle- 
I ment with his son.—Oliva v. Fernan¬ 
dez, CC.A.Puerto Rico, 68 F.2d 338. 

90. Tex.—Williams v. Emberson, 55 
S.W. 595, 22 Tex.Civ.App. 522. 

31 C.J. p 227 note 79. 

91. Wash.—Mabie v. Whittaker, 39 
P. 172, 10 Wash. 656. 

*31 C.J. p 227 note 80. 

After-acqulrea property 
Where the mother exchanged com¬ 
munity property for other property 
and subsequently deeded such other 
property to a child of a subsequent 
marriage, the children suing to es¬ 
tablish a trust in the property so 
deeded were not bound to resort to a 
recovery of the father’s interest in 
the property exchanged by the moth¬ 
er.—Carter v. Barnes, Tex.Civ.App., 
16 S.W.2d 136, reversed on other 
grounds. Com,App., 25 S.W.2d 606. 

Gifts to heir by survivor, of prop¬ 
erty awarded survivor by a partition 
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Judgment, so as to give the heir 
more than she would have been en¬ 
titled to receive under the laws of 
descent, did not deprive heir of her 
right to sue to recover her interest 
in community property given by the 
survivor to a third person.—Keller 
V. Downey, Tex Civ.App., 161 S.W. 
2d 80*3, error granted. 

92;. La.—Graeflf v. G-raefl^ 4 laAu, 
Orleans, 68. 

31 C.J. p 227 note 81. 

93. Tex.—Miller v. Miller, Civ.App., 
227 S.W. 737. 

94. IChior heir zeaohiiig majority 
On such a claim a minor heir, on 

reaching majority, is not restricted 
to an action for account against his 
tutor.—^Kidd’s Succession, 26 So. 74, 
51 LaAnn. 1167—31 O.J. p 227 note 
86 . 

Equitable proceeding 
The children of husband’s first 
wife did not gain or acquire title to 
land purchased by husband with 
community funds after death of first 
wife, but as result of such conver¬ 
sion and investment children had 
equitable right by proper proceeding 
to have interest in land recognized 
and set apart by decree of district 
[ court—Eegans v. White, TexCiv. 
App., 131 S.W.2d 990, error refused. 

96. Cal.—Cunha v. Hughes, 54 P. 
635, 122 CaJL 111, 68 Am.S.R. 27— 
In re Ricaud, Myr.Prob. p 168. 

Bank deposits 

The right of the surviving wife to- 
recover possession of any portion of 
a bank depofsit made by the husband 
is subject to any written agreements 
which would have governed the hus¬ 
band in withdrawing such deposit— 
Beemer v. Roher, 30 P.2d 647, 137 
CaLApp. 293. 

9a Philippine.—Zaide v, Concepcion, 
32 Philippine 408. 

97. La.—Pior v. Giddens, ^3 So. 337, 
50 La-Ann. 216. 

81 O.J. p 227 note 91. 
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Where the husband, whose wife had a tacit mort¬ 
gage, sold land, and the purchaser recorded his 
deed, proceedings by the wife against the husband 
could not divest title, an h>’pothecary action being 
necessary.®^ 

b. Time for and Conditions Precedent 

(1) Partition 

(2) Actions to recover property or interest 

therein 

(1) Partition 

The time when a partition of community property may 
be demanded and decreed Is primarily a matter of statu¬ 
tory regulation. Ordinarily a partition will not be per¬ 
mitted until there has been provision made for the pay¬ 
ment of community debts. 

Statutes providing for a partition of community 
property between the survivor and decedent’s estate 
by the probate court in which decedent’s estate is 
being administered authorize the partition to be 
made at any time after letters testamentary or of 
administration have been granted, and an inven¬ 
tory, appraisement, and list of claims have been 
filed.^^ Other statutes relating to a partition, at 
the instance of persons entitled to decedent’s share 
of the community estate, by the probate court in 
which the survivor has qualified as such to admin¬ 
ister the commimity estate contemplate that the par¬ 
tition shall not be demanded and decreed until after 
the lapse of a specified period of time from the 
filing of a bond by the survivor.^ Where the sur¬ 
vivor fails to qualify as such under the statutes, 
the heirs may immediately bring suit for partition 
of nonexempt community property,^ and on the 
death of the survivor, the heirs are entitled to have 
their one-half interest partitioned and set apart to 
them.3 

Conditions precedent. An heir who is also the 


fraudulent grantee of part of the community prop¬ 
erty must account for the present value of the en¬ 
tire property deeded to him before he will be al¬ 
lowed to participate in the partition of the remain¬ 
ing community property.'* Until the debts are paid 
or their payment is secured and the rights of credi¬ 
tors safeguarded, an administrator of the husband’s 
succession is not authorized to turn the community 
property over to the heirs for partition, or to con¬ 
sent to a partition by them, or to join them in 
bringing about a partition.® On the other hand, 
after the community debts and expenses of admin¬ 
istration have been paid, the surviving spouse is 
entitled to have his portion segregated from the por¬ 
tion of the heirs and set apart to him;® and, un¬ 
der some circumstances, it is not fundamental er¬ 
ror to award partition while there is outstanding 
and unpaid indebtedness against the community.^ 

(2) Actions to Recover Property or Interest 
Therein 

An action to recover property belonging to a dis¬ 
solved community, or an Interest In the property of a 
dissolved community, must be timely brought. 

The heirs cannot maintain an action to recover 
their interest in community property until the com¬ 
munity has been liquidated,® unless there are no 
community debts and hence no necessity of adminis¬ 
tration.^ However, except in a few jurisdictions,^® 
an heir may maintain an action against a third per¬ 
son, such as a grantee of the survivor, to recover 
an interest in the property without awaiting the 
payment of debts in the regular course of admin- 
istration.ii Also a suit by the heirs on an agree¬ 
ment by a purchaser from the survivor to settle 
with them for their interest in the property may be 
brought without first seeking a partition and distri¬ 
bution of the estate.^® 


as; La.—^Edwards v. Carr, 137 So. 
^87, 19 LauApp. 827, reheard 141 So. 
388, 19 La.App. 827, reversed on 
other grounds 144 So. 995, 175 La. 
847. 

as, Tex.—^Yates v. Tates, 68 S.W. 

708, 29 Tex.CIv.App. 333. 

31 C.J. p 227 note 98. 

1. Tex.—^Miller v. Miller, Civ.App., 
227 S.W. 737. 

31 O.J. p 228 note 95. 

Absolixte light to apply 

(1) Distributee of community es¬ 
tate had absolute right to apply for 
a partition, petition showing issu¬ 
ance of administration and year's 
expiration after filing of bond by 
survivor.—Cox v. (Salnes, TexCiv. 
App., 45 S.W.2d 444, error refused. 

(2) The absolute right granted by 
such statute is merely to apply for 
a partition, and the distributees do 


not have an absolute right to a pa]> 
titlon after twelve months from the 
filing of bond.—Cox v. Gaines, Tex. 
Civ.App., 75 S.’W:2d 172. 

2. Tex.—Akin v. Jefferson, -65 Tex. 
137. 

3. Tex.—^Richmond v. Sims, Civ. 
App., 144 S.W. 1142—Cox'v. Oliver, 
9o S.W. 696, 4'S Tex.Civ.App. 110. 

4i Tex.—^Krenz v. Strohmeir, Civ. 
App., 177 S.W. 178. 

5. lia.—^Kremer v. Kremer, 46 So. 
600, 121 La. 484. 

a Wash.—^Thatcher v. Capeca, 134 
P. 923, 75 Wash. 249—^In re Guye, 
103 P. 25, 64 Wash. ’264, 132 Am.S. 
R. 1111. 

7. Tex.—Leath v. Leath, Civ.App., 
283 S.W. 361. 

31 C.J. p 228 note 6. 
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a. La.—Glasscock v. Clark, 83 La. 
Ann. 584. 

3L C.J. p 228 note 7. 

Whexe heirs are put in possessioxi 
and the succession terminated, an 
heir is entitled to sue to recover her 
share of an indebtedness belonging 
to the community.—^Mahoney v. 
Perkins, 117 So. 810, 166 La. 730. 

9. La.—^Tugwell v. Tugwell, 32 La, 
Ann. 848. 

31 C.J. p 228 note 8. 

Necessity of administration see su¬ 
pra $ 570. 

10. Puerto Rico.—^Morales v. Kiec- 
koefer, 17 Puerto Rico 889. 

31 C.J. p 228 note 9. 

11. La.—^Levy v. Robson, 86 So. 472, 
112 La. 898. 

31 O.J. p '228 note 10. 

12. Tex.—^Hales v. Peters, Clv.App., 
162 S.W. 886< 
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Title cannot be quieted and confirmed, in favor 
of a grantee of the interest of an heir, against the 
survivor as such while his or her administrative 
right as survivor still continues, as the effect of 
such a judgment would be to destroy his or her ad¬ 
ministrative right.13 Where, however, the survivor 
as such is administering the community estate, and 
a reasonable period of time for the paj^ment of com¬ 
munity debts has elapsed, the heirs may bring an 
action against him to recover their interest, and 
limitations then begin to run without the survivor 
having expressly repudiated any claim on the part 
of the heirs.i^ While it is held that, where the 
survivor, up to the time of his death, recognizes 
and does not repudiate the interest of the heirs in 
land purchased by him with community funds or 
property, the statute of limitations does not begin 
to operate until his death and a suit to recover an 
interest in the land brought within a few years 
thereafter is not a stale demand,yet, where the 
survivor recognizes the interest of the heirs in 
land purchased with community funds but subse¬ 
quently pays the heirs a consideration for surren¬ 
dering possession of part of the land, an action 
to recover an interest therein brought a number 
of years thereafter is a stale demand.^® 

In an action by the administrator of the husband 
against the surviving wife to recover property, a 
final adjudication in favor of the surviving wife 
of a certain part of the property as conjugal prop¬ 
erty is at least premature where the conjugal part¬ 
nership has not been liquidated.^^ The surviving 
spouse cannot sue a third person for his or her 
share in the community property unless the estate 
has been administered and debts paid,i* or unless 
the persons interested have agreed among them¬ 
selves to a division and have assumed the obliga¬ 
tion of paying the debts,^^ or unless there are no 
heirs and under the statutes of the jurisdiction the 
survivor is the sole owner of the community prop¬ 


erty, charged with the community debts, and no ad¬ 
ministration is necessary.20 However, a claim for 
separate property of the wife may be asserted by 
her or her heirs without awaiting, and without 
reference to, administration or settlement of the 
community.2i 

Lack of prior knowledge by the survivor of her 
claim in certain community property may prevent 
her claim therefor from being stale ^2 

Heirs may be guilty of laches precluding them 
from asserting an equitable community interest in 
land where, with knowledge of their presumptive 
interest, they have remained silent for a long time 
and have permitted the legal owners to expend 
money on the property necessary to discover and 
develop oil.^^ 

Necessity of reformation. Where land, deeded to 
the wife by an instrument reciting that it was her 
separate estate, was in fact community property, 
the husband could sue for his interest therein with¬ 
out first having the deed set aside or corrected.24 

c. Defenses 

A defense, to be sufficient, must negative or bar the 
causa of action set up in piaintiff's pleadings. A di¬ 
vorce decree, not disposing of community property, does 
not bar a partition thereof in a subsequent action. 

To be sufficient, a defense in an action of this 
character must negative or bar the cause of action 
set up in plaintiffs pleadings.25 In a suit involvii^ 
mainly a settlement of the community the surviv¬ 
ing spouse may set up in defense the nullity of the 
marriage.25 Where, after a divorce, the former 
wife sues the former husband to recover certain 
property as her separate property, any defense 
which tends to defeat or diminish her alleged inter¬ 
est in the property may be pleaded. Hence it is 
proper for defendant to plead that the property in 
question is not the separate property of plaintiff 
but is community property and that plaintiff is im 


13. Tex.—Miller v. MlUer, Civ. 

ApPm 227 S.W. 787. 

14. Tex.—Williford v. Simpson, Civ. 
App., 217 S.W. 191—Miller v. Mil¬ 
ler, 78 S.W. 1086, 34 Tex.Civ.App. 
867. 

15. Tex.—^Thomas v. Wflson, Civ. 
App., 204 S.W. 1010. 

13. Tex.—Clifton V. Armstrongr, Civ. 
App., 64 S.W. 611. 

17. Philippine.—Tabotabo v. Molero, 
22 Philippine 418. 

81 C.J. p Z28 note 20. 

18. Philippine.—Falcon v. Manzano, 
15 Philippine 441. 

Wadsh.—Lawrence v. Bellinsrham Bay 
42 O.J.S.—11 


& B. a R. Co., 80 P. 1099, 4 Wash. 
664. 

31 O.J. p 228 note 21. 

19. Philippine.—^Falcon v. Manzano, 
15 Philippine 441. 

sa Tex.—Graves v. Smith, Civ.App., 
140 S.W, 487. 

81 C.J. p 228 note 23. 

81. La.—^Kidd’s Succession, 26 So. 

74, 51 La,Ann. 1167. 

31 C.J. p 229 note 24. 

83. CaL—Tarlen v. Katz, 15 P.2d 
498, 216 Cal. 554, 85 A.L.R. 384— 
Beemer v. Roher, 80 P.2d '547, 187 
Cal.App. 293. 

Tex.—^Texas Tram & Lumber Co. v. 
Gwin, 67 S.W, 892, 68 S.W. 721. 29 
Tex.Civ.App. 1- 
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SSL Tex.—^Bordayes v. StanoUnd Oil 
& Gas Co.. Civ.App., 129 S-W.Sd 
786. error dismissed jud^ent 
correct. 

34. Tex.—Marhum v. Markum, Civ. 
App., 278 S.W. 296. 

35. Bona tide pnzohaser 
Defendant. In suit to recover com¬ 
munity property, held not to he en¬ 
titled to the defense that he was a 
hona fide purchaser.—Johnson v. 
Bumpass, Tex.Civ.App.. 275 S.W. 
1108, reversed on other grounds 
Bumpass v. Johnson. Com.App., 285 
S.W. 272. rehearing denied 287 S.W. 
243, and denied 290 S.W. 739. 

136. La.—Summerlin v. Livingston. 
I 15 Xia.Ann. 619. 
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debted to the community. 

Judgments or decrees in other actions generally. 
The heirs are not precluded from bringing an ac¬ 
tion to recover their interest in community prop- 
ert>' by a partition of a decedent’s estate which 
did not recognize any community interest therein,-® 
or by a judgment probating a will, 2 ® or by a judg¬ 
ment homologating a final account of executors 
who have not liquidated the community.®® 

Decree of divorce or annulment. As is stated in 
Divorce § 294, the court on pronouncing a decree 
of divorce may divide the community property of 
the parties. The divorce decree finally and irrev¬ 
ocably settles the rights of the parties where the 
pleadings allege, the court finds, and the decree re¬ 
cites that there is no community property.®^ It 
has been held that the community is of necessity 
settled by the divorce decree, with the consequence 
that neither the husband nor the wife can there¬ 
after harass each other concerning property 
rights.®® Generally, however, it is held that, where 
the pleadings in a suit for divorce or annulment of 
marriage raise no issues as to community property, 
the rights of the parties therein are not concluded 
by a decree simply for divorce®® or annulment of 
marriage,®^ or a decree making a disposition of 
property outside the issues tendered by the plead¬ 
ings;®® and that a divorce decree, not disposing of 
community property, does not prevent a division or 
partition thereof in a subsequent action therefor,®® 
or the bringing of an action by the former wife to 
recover®*^ or quiet title to®® one half of the com¬ 
munity property. Likewise, where the divorce de¬ 


cree disposes of only part of the community prop¬ 
erty, either party may enforce his or her rights in 
the remainder by another action.®® 

Where a decree of divorce dividing community 
property is based on the consent or agreement of 
the parties, the former wife may, without seeking 
to have the divorce decree set aside in its entirety, 
and without restoring the property which she has 
already received thereunder,^® bring an action to 
set aside the agreement and that portion of the de¬ 
cree containing it on the ground of fraud^i and 
to be declared the owner of one half of the prop¬ 
erty which the husband fraudulently secreted,^® In 
such an action the former wife can recover only 
the additional amount which she would have re¬ 
ceived if no fraud had been practiced on her, plus 
legal interest for the time it has been withheld from 
her; the court cannot treat the community estate as 
undivided, order an accounting, and give her the 
benefit of earnings subsequent to the entry of the 
decree.^® 

d. Parties 

Persons having an Interest In the community estate 
are proper partlea In an action for partition or the re¬ 
covery of an Interest therein, and persons whose Interests 
will be adversely affected by the relief sought are neces¬ 
sary parties. 

Persons who have no interest in the property in¬ 
volved are neither necessary or proper parties to 
a suit for partition of community property.^^ Per¬ 
sons having an interest in the community estate 
are proper parties in an action for partition or the 
recovery of an interest in community property,^® 


27. I-a.—Kelly y. KeUy, 60 Sa 671, 
1>31 La. 1024. 

22. Tex—Grigsby v. Caruth, 57 Tex 
269—Carufh v. Grigsby, 57 Tex 
259. 

Judicial sale as res judicata see su¬ 
pra S 583. 

22. Tex—Clements v. Maury, 110 S. 

W. 185, 50 TexCiv.App. 158. 

30. La.—^Durham v. Williams, 32 
La.Ann. 968. 

3L CaL—In re Bollinger, 149 P. 995, 
170 CaL 380. 

32. N.M.—^Bsurnett v, Barnett, 50 P. 

837, 9 N.M. 205. 

31 C.J. p 229 note 32. 
aa Cai.—^Deacon v. Deacon, 281 P. 
588, 101 CaLApp. 195, followed in 
283 P. 92, 102 CalApp. 535. 

La.—Conrad v. Conrad, 127 So. 785, 
170 La. 312. 

31 ax p 229 note 83. 

84b Cal.—Coats v. Coats, 118 P. 441, 
160 Cal. 671, 36 LbR.A,N.S., 88. 

35. N.M.—^Beals v. Ares, 185 P. 780, 
25 N.M. 459. 


38. CaL—^Lorraine v. Lorraine, 48 P. 
2d 48, 8 CaLApp.2d 687. 

La.—^Rhodes v. Bliodes, 182 So. 541, 
190 L€l. 370—Conrad v. Conrad, 127 
So, 735, 170 La. 312. 

Tex—^Moor v. Moor, 255 S.W. 231, 24 
TexCiv.App. 160. 

31 C.J. p 229 note 36. 

Manner of management 
Wife, after divorce decree not 
mentioning community, was entitled 
to maintain partition, irrespective of 
manner in wliich community was 
managed by husband under separa¬ 
tion agreement.—^Deacon v. Deacon, 
381 P. 533, 101 Cal.App. 196, followed 
in 283 P. 92, 102 Cal.App. 535. 

37. Tex—Jones v. Frazier, Civ.App., 
201 S.W. 445. 

31 C.J. p 229 note 37. 

33. Idaho.—^Peterson v. Peterson, 
207 P. 425, 35 Idaho 470. 

39. Wash.—^Harvey v. Pocock, 159 
P. 771, 92 Wash. 626. 

4Xk CaL—^Milekovich v. Quinn, 181 
P. 256, 40 Cal.App. t37. 
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4L Tex—Swearingen v. Swearin¬ 
gen, Clv.App., 193 S.W. 442. 

4SL Cal.—Milekovich v.’ Quinn, 181 
P. 256, 40 CaLApp. 537. 

81 C.J. p 229 note 43. 

4^ Wash.—^Howell v. Dunning, 187 
P. 866, 188 P. 80, 109 Wash. 691. 

44b An orphan who had lived with 
the husband and wife but who had 
never been legally adopted was nei¬ 
ther a necessary nor a proper par¬ 
ty.—^Feliczak v. Kopycinskl, TexCiv, 
App., 153 S.W.2d 329. 

45. Partnership assets 

“Where a widow seeks to establish 
her interest in partnership assets as 
community estate, and to charge ex¬ 
penditures therefrom as liens on the 
husband's separate estate, the de¬ 
ceased husband’s executor, who is 
also the surviving partner, and the 
heirs and devisees of decedent’s sep¬ 
arate estate are proper parties.— 
Milam V. Hill, 69 S.W. 447, 29 Tex 
I CivApp. 578, 
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and persons whose interests will be adversely affect¬ 
ed by the relief sought are necessary parties.^® A 
surviving husband, who has parted with his inter¬ 
est in the homestead, is not a proper party to an 
action by cotenants for injury thereto.'*^ Objec¬ 
tions to nonjoinder of parties should be made at 
the proper time.'^S 

Intervention, In an action in trespass to try ti¬ 
tle, defendant’s daughter claiming that the proper¬ 
ty is the community property of her deceased moth¬ 
er and defendant may be allowed to intervene.^^ A 
purchaser pendente lite, although not a necessary 
party to a suit for partition, is a proper party, and 
he may be permitted to intervene where such in¬ 
tervention will not complicate or delay the action.^® 


e. Pleading, Evidence, and Trial 

The usual rules as to pleadings, evidence, and trial 
apply In actions of this character. 

A cause of action must be stated in plaintiff’s 
pleadings in an action for partition,5i or to re¬ 
cover community property's or an interest there- 
in.^S The issues in actions of this character are 
those raised by the pleadings,and affirmative de¬ 
fenses cannot be raised by a general demurrer.®^ 
The pleadings of both plaintiff®® and defendant®*^ 
should be broad enough to cover the evidence 
sought to be introduced thereunder. The cause of 
action pleaded must be proved, but an immaterial 
variance or a failure to prove surplusage contained 
in the pleadings is not fatal.®^ 

The party having the affirmative of a particular 
issue has the burden of proof thereof.®® In an ac- 


46. Attorneys for plaintiff in a par¬ 
tition suit, who have an executory 
contract for a conveyance by her to 
them of a fractional part of her In¬ 
terest in the community estate, are 
not necessary parties.—Moor v. 
Moor, Tex.Civ.App., 63 S.W. 347. 
Divorced husband 

Regardless of whether a cause of 
action for personal injuries to the 
wife during coverture is regarded as 
community or common property, aft¬ 
er a decree of divorce not disposing 
of it the husband must be joined In 
a suit by the wife.—Schneider v. Bi- 
berger, 136 P. 701, 76 Wash. 504, 6 
A.L.R. 1066. 

Heirs 

(1) A suit on an agreement by a 
purchaser from the survivor to set¬ 
tle with the heirs for their Interest 
in the property may be brought by 
part of the heirs; the remaining 
heirs are proper, but not necessary, 
parties, as their interests axe sepa¬ 
rate and not joint.—^Hales v. Peters, 
Tex.Civ.App., 162 S.W. -386. 

(2) Also heirs suing, not for a par¬ 
tition of the community property, 
but only for the recognition of their 
right therein, need not nmke their 
coheirs parties to the suit—Brewer 
V. Hill, 162 So. 75, 178 La. 633, cer¬ 
tiorari dnnied Hill v. Brewer, 64 S. 
Ct 631, 292 U.S. 626, 78 L.Bld. 1481— 
Tugwell V. Tugwell, 32 La.Ann. 848. 

47. Tex.—^Lone Star Gas Co. v. 

Meyer, Olv.App., 296 S.W. 1110. 

4j8. Tex.—^Moor v. Moor, Civ.App., 

68 S.W. 347. 

31 C.J. p 230 note 63. 

49. Tex.—Garcia v. Garcia, Civ.App., 

4 S.W.2d 257, error dismissed. 

50. As matter of law 

In distributee’s suit for partition 
of community property, purchaser 
pendente lite, paying cash consid¬ 
eration which was used by communi¬ 
ty survivor to discharge community 
obligations, was entitled to Intervene 


as matter of law.—Cox v. Gaines, 
Tex.Clv.App., 75 S.W.2d 172. 

51. Tex.—^Leath v. Leath, Civ.App., 
233 S.W. 351, dismissed for want 
of jurisdiction. 

■31 C.J. p 230 note 64. 

Amendments 

Intervener alleging that land in 
controversy was community property 
of deceased mother and defendant 
was properly allowed to amend plead¬ 
ing to show that she had half in¬ 
terest—Garcia v. Garcia, Tex.Civ. 
App., 4 S.W.2d 257, error dismissed. 
Petition held sufficient 
Cal.—^Brown v. Butler, 39 P.2d 244, 
3 Cal.App.2d 11. 

Tex.—Cox V. Gaines, Civ.App., 45 S. 

W.2d 444, error refused. 

31 C.J, p 230 note 64 [a]. 

52. La.—^Kleinpeter v, Mclnnis 

Chevrolet, App., 183 So. 910. 

31 C.J. p 230 note 66. 

Suit for value 

Divorced wife’s petition for half 
of alleged value of community prop¬ 
erty, without allegation that com¬ 
munity was liquidated or demand for 
liquidation was insufflcient—^Tomme 
V. Tomme, 139 So. 901, 174 La. 123— 
Kleinpeter v. Mclnnis Chevrolet La. 
App., 183 So. 910. 

53. CaL—^In re Brown’s Estate, 129 
P.2d 713, 64 Cal.App.2d 676, re¬ 
hearing denied 130 P.2d 188, 54 
Cal.App.2d 675. 

'31 C.J. p 230 note 66. 

Xnjunotive relief 

In suit by divorced wife to enjoin 
divorced husband from attempting to 
deprive her of her share of the com¬ 
munity property, by a fictitious pro¬ 
ceeding to secure the dissolution of 
a business operated by husband un¬ 
der the assumed name of a corpora¬ 
tion, allegation that all the property 
used in the operation of the busi¬ 
ness was acquired during the mar¬ 
riage and subsequent to the expira¬ 
tion of the corporation’-s cliarter es- 
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tablished that the property was 
“community property’* and disclosed 
a cause of action, and allegations 
that divorced husband, and his 
aunts, acting in collusion with him, 
had been appointed liquidators with¬ 
out furnishing bonds, by ex parte or¬ 
ders signed before expiration of ten 
days after entry of orders in the re¬ 
ceivership order book, stated a cause 
of action to have orders vacated.— 
In re F. H. Koretke Brass & Mfg. 
Co., 196 So 917, 195 La. 415. 

Complaint held suffioient to state a 
cause of action under a Belgian an¬ 
tenuptial contract creating a com¬ 
munity of assets.—Lemye y. Sirker, 
224 N.Y.S. 130, 130 Misc. 605. 

54i Bzror In listing 
Alleged widow of decedent should 
be permitted to show error in listing 
own property as belonging to suc¬ 
cession of decedent, where judgment 
placing her in possession of estate 
was annulled by other claimants.— 
Succession of Cusimano, 138 So. 95, 
173 La. 539. 

55. Tex.—Cox v. Gaines, Civ.App., 
45 S.W.2d 444, error refused, 
sa Tex.—San Antonio & A P. R, 
Co. V. Evans, Civ.App., 198 S.W. 
674. 

31 C.J. p 230 note 67. 

Separate property 

In an action of trespass to try ti¬ 
tle it was unnecessary to allege that 
the property was the separate estate 
of the deceased mother and that 
plaintiff could prove such fact.— 
Breckenridge v. Coffield, Tex.Civ. 
App., 283 S.W. 310. 

57. Tex.—Griffin v. McKinney, 62 S. 

W. 78. 26 Tex.Civ.App. 432. 

31 O.J. p 230 note 68. 

sa CaL—^Horsman v. Maden, 120 P. 
2d 92, 48 CaLApp.2d 635—In re 
Wahlefeld’s Estate, 288 P. 870, 105 
OaLApp. 770. 

5a Tex.—Jenkins v. Robinson, Cfiv. 



§ 590 


HUSBAND AND WIFE 


42 C.J.S. 


tion brought by heirs against a third person, the 
heirs have the burden of proving marriage®® and 
the community status of the property,®^ as well as 
the fact that the third person had notice of their 
title, as considered supra § 563, where he is the 
purchaser of the legal title from the survivor and 
their title is equitable. 

Competent, relevant, and material evidence is 
admissible In an action for the recover}" of the 
property of the community alienated by the surviv¬ 
or, the question of the solvency of the community 
cannot be inquired into, nor, it is held, is evidence 
of the application of the proceeds of the sale to de¬ 
fendant to the pajment of community debts admis¬ 
sible.®® However, where the action is against a 
purchaser from a qualified survivor, not to recov¬ 


er the property, but to enforce his agreement to 
settle with the heirs for their interest, he may al¬ 
lege and prove that the community property was 
applied to the payment of community debts and 
expenses of administration.®^ Indeed he must do 
so in order to defeat the action, the same rule be¬ 
ing applicable to him as to the qualified survivor 
when sued by the heirs for their interest in the com¬ 
munity property.®® 

In particular cases the evidence has been held to 
be sufficient®® or insufficient®*^ to show particular 
matters in issue. 

Where the action is tried before a jury, questions 
of fact should be submitted to it®® with proper in¬ 
structions by the court.®® In some jurisdictions the 
court must make a finding or determination as to 


App., 169 S.W'.2d 250—Lane v. Kit- 
trel, Civ.App., 166 S.W.2d 763— 
Myers v. Crenshaw, Civ.App., 116 
S.W.2d 1125, affirmed 137 S.W.2d 7, 
134 Tex. 500—Dakan v. Dakan, 
Civ.App., 52 S.W.2d 1070, affirmed, 
83 S.W.2d 620, 125 Tex. 305. 

Burden of proof as to status of 
property as community or separate 
in administration of dissolved 
community see supra § 572. 

Cash hronglit into oommnnity 
In order for the husband to charge 
community of acquets and gains, dis¬ 
solved by judgment of separation, 
with the amount accumulated by him 
prior to marriage, alleged to have 
been brought into the community in 
cash, he must establish that he 
brought the money into the com¬ 
munity and that it went into the en¬ 
hancement of the community.—^Vlck- 
nair v. Terracina, 122 So. 276, 168 La. 
417. 

Disposition of sepaxate pxopsxty 
Where husband in formal docu¬ 
ment, such as a will duly executed 
before notary, admits having posses¬ 
sion and management of deceased 
wife's separate property, burden of 
explanation as to disposition of sep¬ 
arate property, especially as against 
children, is on husband. According¬ 
ly, the burden was on him to prove 
that he had turned over to daughter, 
on her majority, her share of moth¬ 
er's estate.—Oliva v. Fernandez, C.C. 
A.Puerto Rico, 68 F.2d 338. 

Xntent to defeat interest 
Wife had burden of proving alle¬ 
gation that certain gifts by husband 
were intended to defeat her Interest 
in alleged community property.— 
Shaw V. Shaw, Tex.Civ.App., 28 S.W. 
2d 173, error dismissed. 

eOL La.—^kcConnell v. New Orleans, 
15 La.Ann. 410. 

Tex.—Ruedar v. O'Shea, Civ.App., 127 
S.W. 891. 

61. Tex.—^Ruedar v. O'Shea, supra. | 


62. U.S.—^La Pon v. Grimes. C.C.A. 
Tex., 86 P.2d 809, 109 A.L.R. 156. 

La.—Succession of Bell, 193 So. 645, 
194 La. 274. 

Tex,—Garcia v. Garcia, Civ.App., 4 S. 

W.2d 257, error dismissed. 
Gommiuiity charaoter of obligation 
In an action by a divorced wife to 
obtain a decree adjudging her to be 
the owner of an undisclosed half in¬ 
terest in a judgment entered in favor 
of her former husband and on which 
the husband's judgment creditor had 
levied execution, the judgment cred¬ 
itor may show the community char¬ 
acter of the obligation on which the 
judgment was entered against the 
husband alone. On the other hand, 
the former wife may present evi¬ 
dence to show that such property Is 
not liable to execution on such a 
judgment—^Pltch v. National Bank 
of Commerce of Seattle, '50 P.2d 910, 
184 Wash. 294. 

63. La.—^Bostwlck v. Thomson, 88 
So. T75, 149 La. 152. 

31 C.J. p 230 notes 72, 73. 

64. Tex.—^Hales v. Peters, Civ.App., 
162 S.W. 386. 

6B. Tex.—^Hales v. Peters, supra. 

'31 O.J. p 230 note 76. 

66L La.—^Long v. ChailCLn, 199 So. 
222, 196 La, 380—Succession of 
Bell, 193 So. 645, 194 La. 274— 
Tate V. Tate, App., 12 So.2d 506. 
Tex.—Howard v. Howard, Civ.App., 
48 S.W.2d 489, error refused. 

67. Bvldenoe held InsullloleiKt 

(1) To establish that payments 
after marriage on purchase price of 
realty acquired by husband prior 
thereto were made out of community 
funds.—Jenkins v. Robinson, Tex. 
Civ.App., 169 S.W.2d 250. 

(2) To show execution of deed un¬ 
der duress.—Coleman v. Coleman, 
Tex.Clv,App., 393 S.W, 695. 

(3) To show other matters. 

Cal.—In re Moore's Estate, 223 P. 73, 
65 CaLApp. 29. 
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La.—^Burdin v. Burdin, 129 So. 661, 
171 La. 7—^Relne v. Reine, 129 So. 
864, 170 La. 889. 

Tex.—Hunt v. Bagwell, Civ.App., Ill 
S.W.2d 312, error refused. 

68. Tex.—Gilroy v. Richards, 63 S. 
W. 664, 26 Tex.Civ.App. 356. 
Hvidenoe held to authorize the sub¬ 
mission of particular Issues to the 
jury.—Leal v. Leal, Tex.Com.App., 14 
S.W.2d 797, affirming, Civ.App., 4 S. 
W.2d 985—Commercial State Bank v. 
Blackwell, Tex.Civ.App., '61 S.W. 2d 
563—^McCombs v. Abrams, Tex.Civ. 
App., 28 S.W.2d 584, affirmed, Com. 
App., 48 aw, 2d 613. 

Evidence held insufficient to go to 
jury.—^Finley v. Pafford, Tex.Civ. 
App., 104 S.W.2d 163, error dis¬ 
missed. 

Status of property 

(1) On conflicting evidence the 
question whether property is com¬ 
munity or separate should be sub¬ 
mitted to the jury. 

Cal.—Olson v. Cornwell, 25 P.2d 879, 
134 CaLApp. 419—In re Gartland's 
Estate, 299 P. 757, 114 CaLApp. 
269. 

Ter.—Wideman v. Coleman, Com. 
App., 17 S.W.2d 786, affirming Cole¬ 
man V. Wideman, Civ.App., 8 S.W. 
2d 792—Watley v. Shoults, Civ. 
App., 137 S.W.2d 149—^Lelnneweber 

V. George, Civ.App., 95 S.W.2d 478 
—Commercial State Bank v. Black- 
well, Civ.App., 61 S.W.2d 663— 
George v. Reynolds, Civ.App., 53 S. 

W. 2d 490, error dismissed—^Luna v. 
Johnston, Civ.App., 11 aw.2d 860. 

(2) Evidence of single witness 
that husband said property was pur¬ 
chased with his separate funds held 
insufficient to taJee issue to jury.— 
Seastrunk v. Kidd, Tex.Civ.App., 53 
S.W.2d 678. 

69L La.—MlUer v. Miller, 10'7 So. 
702, 160 La. 986. 

Tex.—Watley v. Shoults, Civ.App., 
137 S.W.2d 149—^Lynoh v. Lynch, 
Civ.App., 136 fi.W. 461. 
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the material issues before it can decree distribu- 
tion.'^*^ The verdict or findings must be supported 
by the evidence adduced at the trial,and the 
findings will be given a reasonable construction.^^ 

f. Judgment, Eecovery, and Relief 

(1) In general 

(2) Partition 

(1) In General 

The relief awarded should be limited to that per* 


mitted by statute, and to that demanded in the pleadings 
and shown to be proper by the evidence. 

The relief granted should be confined to that per¬ 
mitted by the statutes,and to that which is justi¬ 
fied under the allegations and prayers for relief 
contained in the pleadings^* The judgment must 
be supported by the evidence adduced, and by the 
verdict, decision, or findings in the case.*^® Dis¬ 
tribution should be ordered in accordance with the 
various rights of the parties as disclosed during the 
trial.'^’^ Each plaintiff should not be awarded more 


iTotioo 

Where husband holding legal title 
to property constituting community 
property of himself and wife con¬ 
veyed the land subsequent to wife’s 
death, instruction in action to recov¬ 
er interest therein by children 
against grantees’ successors in in¬ 
terest, submitting Issue of whether 
grantee and subsequent purchasers 
under him had ’’notice that the plain¬ 
tiffs herein had or claimed any in¬ 
terest in and to the land in contro¬ 
versy as the heirs of” the wife, cor¬ 
rectly submitted the issue of notice. 
—Duckworth v. Collie, Tex.Civ.App., 
235 S.W. 924. 

70. Cal.—^In re Morgan’s Estate, 263 
P. 241, 20-3 Cal. 569. 

71. SvidexLoa held to support ftading 

(1) That deed to community prop¬ 
erty was procured by fraud and coer¬ 
cion of husband’s creditors.—Lipsitz 
V. Rice, Tex.Civ.App., 233 S.W. 594. 

(2) That transfer was fraudulent¬ 
ly made to deprive abandoned wife 
of her interest in community prop¬ 
erty.—^Moore v. Calif ornia-Westem 
States Life Ins. Co., Tex.Civ.App., 
67 S.W.2d 932, error dismissed. 

(3) As to other matters. 

IT.S.—Oliva V. Fernandez, C.C.APuer- 
to Rico, 68 F.2d 338. 

Cal.—Kopner v. Fread, App., 135 P.2d 
634. 

La.—Jones v. Abercrombie, 151 So. 
641, 178 La. 427. 

72. Status of personalty 

Probate court’s finding that hus¬ 
band was an heir of wife’s estate, 
which Included separately owned 
realty, did not determine that her 
bank account was separate property. 
—In re Coelho’s Estate, 6 P.2d 342, 
119 CaLApp. 312. 

78. Creatiou of lien on the separate 
property of one spouse to secure 
payment of the other spouse’s share 
in the community property is Im¬ 
proper in the absence of a statute so 
permitting.—Secondo v. Secondo, 23 
P.2d 752, 218 Cal. 453. 

74. Tex.—^Wilson v. Wilson, Civ. 
App., 118 S.W.2d 408—O’NeU v. 
O’Neil, Civ.App., 77 S.W.2d 554— 
Webb v. Martin, Clv.App., 39 S. 
W.2d 117. 

31 0^3 p 28(^1 note 3L 


Description of property 
Where a divorced wife who peti¬ 
tions for a partition of community 
property is not sufficiently acquaint¬ 
ed with the property to describe it 
in her petition, and her husband re¬ 
fuses to answer interrogatories pro¬ 
pounded before the trial, seeking to 
obtain a description of the property, 
the court may ascertain its descrip¬ 
tion, and embody it in the decree.— 
Moor V. Moor. 255 S.W. 231, 57 S.W. 
992, 24 Tex.Civ.App. 150. 

75. Cal.—In re Watkins* Estate, 108 
P.2d 417, 16 Cal.2d 793. prior opin¬ 
ion, App., 104 P.2d 389, rehearing 
denied 109 P.2d 1, 16 Cal.2d 793. 
Tex.—Russell v. Russell, Civ.App., 94 
S.W. 2d 243, reversed on other 
grounds 120 S.W.2d 793, 132 Tex. 
73—Webb v. Majrtin, Civ.App., 39 
S.W.2d 117. 

DeUvery ‘‘forthwith” 

Where husband’s deposits in Joint 
tenancy account with brother were 
held to be community assets, order 
directing company holding deposits 
to pay over surviving wife’s portion 
’’forthwith” was error where under 
the husband’s agreement with the 
bank he would not have had such 
right—^Beemer v. Boher, 30 P.2d 547, 
137 Cal.App. 293. 

T'SL Tex.—^Howard v, Howard, Civ. 

App., 48 S.W.2d 489, error refused. 
Findings held to support Judgment 
Cal.—In re Plummer’s Estate, 45 P. 

2d 379, 7 Cal.App.2d 124. 

Tex.—Schlebler v. Keystone Mills 
Co., Civ.App„ 87 S.W.2d 819—Moor 
V. Moor, 255 S.W. 231, 57 S.W. 992, 
24 Tex.Civ.App. 150. 

77. La.—Succession of McMahon, 
145 So. 269, 176 La. 63. 

Tex.—^Dakan v. Dakan, 83 5.W.2d 
620. 125 Tex. 805, affirming, Civ. 
App., 62 S.W.2d 1070, 

Attorney's fees 

(1) In suit by divorced wife for 
division of community property, at¬ 
torney’s fees incurred by wife in pre¬ 
vious suit for divorce could not be 
allowed, since attorneys were stran¬ 
gers to later suit—O’Neil v. O’Neil, 
Tex.Civ.App., 77 S,W.2d 554. 

<2) Attorney’s fees in action for 
accounting and for partition held im¬ 
properly allowed, as isx as account- 
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ing proceedings were concerned.— 
Deacon v. Deacon, 281 P. 533, 101 
CaLApp. 195, followed in 283 P. 92, 
102 CaLApp. 635. 

<3) Fact that community estate 
sought to be partitioned was bank¬ 
rupt to large extent should be con¬ 
sidered in allowing attorney's fees.— 
Deacon v. Deacon, supra. 

Deezee oonsimed 

In suit for partition by divorced 
wife, Judgment reciting findings that 
certain items of personal property 
were separate property of plaintiff, 
but awarding her recovery of only 
two items, to be construed as final, 
must be construed as denying recov¬ 
ery of other items.—O’Neil v. O’Neil, 
Tex.Civ.App., 77 S.W.2d 554. 

Faymsut of mortgrage 

Where husband in separation 
agreement had promised to discharge 
a mortgage on the homestead set 
aside for the wife, it was proper to 
provide in the decree that such mort¬ 
gage should be satisfied out of the 
proceeds of the sale of community 
property.—^Deacon v. Deacon, 281 P. 
533, 101 CaLApp. 195, followed in 
283 P. 92, 102 Cal.App. 535. 

Profits 

(1) In distributing estate, separate 
interest of decedent in ranch should 
be carried over into distribution of 
profits therefrom.—^In re Oulstine’s 
Estate, 6 P.2d 628, 166 Wash. 325. 

(2) Where husband and wife be¬ 
came tenants in common of commu¬ 
nity property after husbcund was 
granted divorce, husband’s posses¬ 
sion of such property without objec¬ 
tion by wife did not preclude wife 
from recovering her share of profits 
from property during period of hus¬ 
band’s possession where husband had 
obtained possession by fraud.—^Loi> 
raine v. Lorraine, 48 P.2d 48, 8 Cal. 
App.2d 687. 

Property lawfoHy disposed of 

The husband’s estate is not 
chargeable with property lawfully 
disposed of by him during his life¬ 
time.—^Dunn V. Vinyard, Tex,Civ. 
App., 234 S.W. 99, modified on other 
grounds, Com.App., 251 S.W. 1043. 
Beimbarsement for advsncemeiLts 

Equitable charges against commu« 
nlty property could be enforced only 
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of the property or damages than his or her propor¬ 
tionate share thereof,*^^ but persons not prejudiced 
thereby cannot complain of the relief granted."^ 
Under some circumstances it is proper to award 
a divorced wife a money judgment for her share 
of the community property.^^ 

(2) Partition 

Nonexempt community property Is subject to par¬ 
tition. In the absence of a different procedure provided 
by statute, the property should be distributed In kind 
where practicable, or, where distribution in kind is im¬ 
practicable, the property may be sold and the net pro¬ 
ceeds divided. 

Nonexempt community property may be parti¬ 
tioned,but not property which is subject to an ex¬ 
emption. Accordingly partition cannot be had of 
community property constituting a homestead as 
long as the survivor lives and chooses to occupy it 
as such, such property must be considered in 
partitioning the community estate.®^ This rule ap¬ 
plies only to the homestead right of the survivor of 


the deceased spouse under whom the adverse par¬ 
ties claim; it does not apply in favor of a survivor 
of a second marriage as against heirs of the first 
marriage.^4 

The separate property of either spouse, brought 
into the marriage or acquired during marriage and 
existing in si)ecie or in kind at the dissolution of 
the community, should not be included in a partition 
of community property,but may and should be 
withdrawn by the spouse or heirs owning it,in 
the condition in which it was at the time of the 
dissolution of the community.s^ 

Community property should be partitioned or dis¬ 
tributed in kind where this mode of division is 
practicable.88 Where the property cannot be divid¬ 
ed into equal shares without impairing its value, it 
may be sold and the net proceeds divided,^^ or it 
may be divided into unequal shares, and the ine¬ 
quality corrected by a lien on the more valuable 
property in favor of the person to whom the less 
valuable property is allotted.^® 


in partition of property held in co¬ 
tenancy, and reimbursement therefor 
was limited to such as were trace¬ 
able into Improvements of specific 
community property, to amount of 
enhancement In value of improved 
property still existing at time of 
partition due to advances.—O'Neil v. 
O'Neil, Tex.Civ.App., 77 S.W.2d 564— 
Bakan v. Dakan, Tex.01v.App., 52 S. 
W.2d 1070. 

78;. Tex.—^Pynes v, Pynes, Clv.App., 
226 S.W. 777. 

31 C.J. p 230 note 83. 

78- Cal.—^In re Brown's Estate, 129 
P.2d 713, 54 CaLApp.2d 575, re¬ 
hearing denied 130 P.2d 188, 54 
Cal.App.2d 575. 

Where defendant Is mere naked 
trespasser, he is not entitled to com¬ 
plain that the entire recovery is in 
favor of one plaintiff.—San Antonio 
& A. P. R. Co. V. Evans, Tex.Civ. 
App., 198 S.W. 674—Williamson v. 
Gore, Tex.Clv.App., 73 S.W. 563. 

80. U.S.—Garrozi v. Bastas, Puerto 
Rico, 27 S.Ct 224, 204 U.S. 64, 51 
XulSd. 369. 

3l C.J. p 230 note 83. 

SOL Tex.—^Whiteman v. Burkey, Civ. 
App., 286 S.W. 350, conforming to 
answer 282 S.W. 788, 115 Tex. 400. 
88; Tex.—Johnson v. Johnson, Civ. 

App., 207 S.W. 202. 

31 C.J. p 231 note 86. 

80. Tex.—Stnckler v. Kassner, Civ. 

App., 64 S.W.2d 1026. 

Setting aside homestead 
On partition of community prop¬ 
erty between a widow and surviving 
children the homestead should be 
set aside to the widow at its full 
fee simple value as a portion of her 


Interest in common property with¬ 
out deducting from such value a sum 
representing the value of her right 
to the use and occupancy of the 
homestead.—^Russell v. Russell, Tex. 
Civ.App., 234 S.W. 936. 

84. Tex.—Clements v. Maury, 110 S. 
W. 185, 60 Tex.Clv.App., 158. 

85. Tex.—Schmidt v. Huppmann, 11 
S.W. 176, 73 Tex. 112. 

80. La.—Kidd’s Succession, 26 So. 

74, 61 La.Ann. 1157. 

31 C.J. p 231 note 89. 

Domestic animals 
A spouse may take from the do¬ 
mestic animals remaining at the dis¬ 
solution of the marriage a number 
of head equal to that brought by him 
or her in marriage.—Talbert v. Tal¬ 
bert, 7 So.2d 173, 199 La. 882—31 C. 
J. p 231 note 89 [aj. 

87. La.—Viaud's Succession, 11 La. 
Ann. 297—^Mercier v. Canonge, 12 
Rob. 385. 

8a La.—^Festlvan v. Clement, 66 So. 

304, 135 La. 938. 

31 C.J. p 231 note 92. 

Construction 

Decree making distribution of 
shares of stock to widow and son 
equally held not to entitle the widow 
to three fourths of the shares.— 
Metzger v. Vestal, 42 P.2d 67, 2 CaL 
2d 517. 

89. La.—^Pestivan v. Clement, 66 So. 
304, 135 La. 938. 

Sushand championing cause of credi¬ 
tors 

Where partition by licitatlon of 
community property of spouses pre¬ 
viously divorced was not opposed by 
any creditor of community or of sep¬ 
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arate spouses, husband could not 
champion cause of creditors to de¬ 
feat wife's demand for partition.— 
Rhodes v. Rhodes, 182 So. 541, 190 
La. 370—Glglio v. Glglio, 105 So. 95, 
159 La. 46. 

Xnsolvency of community 

Where prior divorce Judgment ob¬ 
tained by wife had dissolved commu¬ 
nity of acquets and gains, fact that 
community was insolvent did not re¬ 
quire that debts be liquidated prior 
to partition of community property 
by licitatlon at instance of wife.— 
Rhodes v. Rhodes, 183 So. 541, 190 
La. 370—Glglio v. Glglio, 105 So. 95, 
159 La. 46. 

Fact that there were mortgages 

on community property did not pre¬ 
clude partition of property by licita- 
tion.—Rhodes v. Rhodes, 182 So. 641, 
190 La. 370. 

Order for sale Is Jnstlfled only as 
necessary incident to a full and final 
partition.—^Dakan v. Bakan, 83 S.W. 
2d 620, 125 Tex. >305, affirming. Civ. 
App., 52 S.W.2d 1070, 

Wife as oodwner and purchaser of 
community property partitioned, was 
entitled to receive property unen¬ 
cumbered and free from paving lien. 
—Schoeffner v. Schoeffner, 118 So. 
890, 167 La. 208. 

9a Tex.—^Moor v. Moor, Clv.App., 

63 S.W. 347. 

Nature of lien 

The lien constitutes an encum¬ 
brance In the nature of a vendor's 
lien against the share of greater val¬ 
ue, but it is not considered a person¬ 
al obligation.—^Dailey v. Dailey, Tex. 
Civ.App., 88 S.W.2d 96, error dis¬ 
missed—31 C.J. p 231 note 94 [a]. 
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Adjudication to surviving spouse. Under some 
statutes, where the heirs are minors, the surviving 
spouse can cause the community property to be ad¬ 
judicated to him or her at a price fixed by experts 
appointed by the judge, the property remaining 
mortgaged to secure the payment of the price.^i 
Property subject to adjudication under such stat¬ 
utes does not include property not belonging to the 
community,^ 2 community property owned partly 
by major heirs,or the separate property of de¬ 
cedent, unless such separate property is held in 
common by the survivor and the heirs.®® Howev¬ 
er, a ratification by major heirs is binding on 
them.®® 

The adjudication to the parent must be for the 
whole value of the property without deduction; the 
liquidation of the community should follow and 
be done judicially.®^ The estimation made by the 
appraisers at the taking of the inventory is not 
conclusive of the value of the property inven¬ 
toried.®® 

Although the adjudication is a sale,®® in order to 
divest and transfer the title of the heirs, it is nec¬ 
essary that there be a formal judgment, order, or 
decree of adjudication,^ and tliat it shall be record¬ 
ed in the mortgage books of the parish in which the 
property is situated,® the statutes expressly provid¬ 
ing that it shall have no legal or binding effect 
until recorded,® Certain proceedings to obtain the 
adjudication are prescribed by statute, such as the 

91. La.--Pecastalnfir v. Globe Indem¬ 
nity Co., 145 So. 259, 176 La. 31. 

•31 C.J. p 231 note 5. 

92^ UabUi-ty of parent 
A parent to whom property has 
been adjudicated as the property of 
his minor children, but which in fact 
did not belong to them, is no more 
liable for the price of adjudication 
to him than would any other pur¬ 
chaser be liable for the price of 
somethlngr he had bougrht but had 
not received.—Peeastaing v. Globe 
Indemnity Co., supra 
98. La—^Brewer v. Brewer, 83 So. 

30, 145 La 835. 

94. La—^Bennett v. Bennett, 1‘2 La 
Ann. 263—^Rivas v. Bernard, 13 La 
159. 

96. La—^Harty v. Harty, 8 Mart,N. 

S., 518. 

9a La—^Brewer v. Brewer, 8'8 So. 

30, 145 La 885. 

31 O.J. p 231 note 9. 

97. Vet value 

Official appraisers of minor chil¬ 
dren's share in community proper¬ 
ties, adjudicated to their father aft¬ 
er mother's death, had no right to 
liquidate community eztrajudlcially 
by fixing net value of minors' inter¬ 
est after deducting community debta 


appointment and swearing in by the judge of ex¬ 
perts to appraise the property to be adjudicated^ 
and the recommendation of a family meeting, duly 
assembled, that the adjudication is for the inter¬ 
est of the minor.® It is proper and necessary to 
take these proceedings,® but a substantial compli¬ 
ance with the statutory requirements is sufficient,’^ 
and the proceedings alone, when not followed by 
a formal decree and registration thereof, do not 
constitute an adjudication.® 

Under the express terms of a statute, a special 
mortgage given by the survivor on immovable prop¬ 
erty to secure the rights of the minor heirs has 
the effect of annulling the mortgage arising from 
the adjudication.® Provided it is valid,a special 
mortgage so given cures a failure to record the de¬ 
cree of adjudication,but not a failure to render 
a formal decree of adjudication.^® 

By notary or commissioners. Where a partition 
of community property may be made by a notary 
or other persons commissioned by the court the 
person so commissioned is a ministerial officer of 
the court.^® It is sufficient for the commissioners 
to divide the property in the mode directed by the 
court.i4 They need not give notice to the parties 
of the time and place of their meeting to perform 
their duties, as the parties have their day in court 
when the report of the commissioners comes before 
the court for adoption or rejection.^® If, after par- 
i tition is decreed, any property belonging to the 

6. La.—^Burguieres' Succession, 23 
So. 888, 104 La. 46. 

8. La.—^Burguieres' Succession, su¬ 
pra. 

7. La.—^Krone v. Krone, 70 So. 605, 
138 La. 66$. 

zatarest of motber 
Failure of the Judge to go through 
the form of adjudicating to the 
mother the interest which she al¬ 
ready owned in the community prop¬ 
erty does not invalidate the adjudi¬ 
cation.—^Berry v. Wagner, -Ol So, 837, 
151 La. 456. 

& La.—Burguieres* Succession, 28 
So. 883, 104 La. 46. 

9. La.—^Brewer v. Wright, 58 Sa 
160, 130 La. 491. 

la La.—^Brewer v. Brewer, 88 So. 

>30, 145 La. 835. 

31 C.J. p 232 note 22. 

11. La.—Brewer v. Wright, 58 So. 
160, 130 La. 491. 

12. La.—^Burguieres* Succession, 28 
So. 883, 104 La. 46. 

la La.—Stewart v. Pickard, 1 Rob. 
415. 

la Tex,—^Moor v. Moor, Oiv.App., dl 
aw. *347. 

^ XB. Tex.—Moor v. Moor, supra. 


—^Peeastaing v. Globe Indemnity Co., 
145 So. 259, 176 La. 31. 

98. La.—^Peeastaing v. Globe Indem¬ 
nity Co., supra. 

99. La.—Bedell v. Hayes, 21 La.Ann. 
643—Winchester v. CWn, 1 Rob. 
421. 

"Adjudica-tloa." means asslgimient by 
Judgment 

La.—Krone v. Krone, 70 So. 605, 138 
La. 666—^Burguieres' Succession, 
28 So. 883, 104 La. 4$. 

1» La.—^Burguieres' Succession, 28 
So. 883, 104 La. 46. 

81 C.J. p 231 note IL 

2. La.—Brewer v. Brewer, 83 So. 
30, 145 La. 835—^Burguieres' Suc¬ 
cession, 28 So. 883, 104 La. 46. 

3. La.—^Erone v. Krone, 70 So. 605, 
138 La. 666—^Burguieres* Succes¬ 
sion, 28 So. 883, 104 La. 46. 

A La.—Krone v. Krone, 70 So. 605, 
138 Iia. 666. 

I Sweailng by deputy clerk 

The fact that the appraisers ap-| 
pointed by the Judge were sworn by 
a deputy clerk of the court, instead 
of being sworn by the Judge, does 
not render the adjudication null ab 
initio.—^Berry v. Wagner, 91 So. 837, 
151 La. 456. 
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community estate is unavoidably lost, it should not 
be considered or partitioned by the commissioners,^^ 
but the commission should take into consideration 
all judgments or other lien debts existing against 
the estate.^*^ 

The action of commissioners in partitioning com¬ 
munity property will not be disturbed in the ab¬ 
sence of evidence of partiality or unfaimess.^^ 
The burden of proof is on the party attacking the 
action of the notary or commissioners.^® Where 
the partition is had under the general equity powers 
of the court rather than under statute, the compen¬ 
sation of the commissioners for their services is 
not limited to the fees fixed by statute.®® 

Conclusiveness, A decree for the partition or 
recovery of community property is binding and 
conclusive on the parties thereto®^ as to all matters 
determined thereby,®® but not as to persons not 
parties®® or matters beyond the jurisdiction of the 
court to determine.®^ 

In jurisdictions in which community property is 
subject to distribution by a decree of distribution 
in administration proceedings on the estate of de¬ 


ceased spouse, a decree of distribution, made after 
due notice, is final and conclusive as to the rights 
of the surviving wife,®® the heirs,®® and devisees,®'^ 
at least in the absence of fraud®® and of due dil¬ 
igence in suing to set aside the decree.®® Even if 
a decree of distribution adds nothing to the strength 
of the title of the surviving spouse to one half of 
the property vested in her or him by law,®® it does 
definitely and finally determine the amount or ex¬ 
tent of such interest freed from community obliga¬ 
tions or debts.®! On the other hand, such a decree 
is not conclusive as to property over which the 
court had no jurisdiction as to persons not made 
parties to the proceedings.®® 

A judgment by a court of competent jurisdiction 
adjudicating community property to the surviving 
spouse cannot in the absence of fraud be collater¬ 
ally attacked.®® The nullity of an adjudication as 
to a minor heir cannot be availed of by anyone ex¬ 
cept the minor and persons claiming under himM 
Mere informalities preceding the decree of adjudi¬ 
cation may be availed of on appeal', but do not fur¬ 
nish ground for an action of nullity,®® especially 
where the rights of third persons are affected.®® 


IX. SEPARATION AOBEEMEl^S AND SEPARATE MAINTENANCE 


A. SEPARATION AGREEMENTS 


§ 591. Definitions and Distinctions 

A separation agreement ordinarily provides for a 
separation of husband and wife and for the wife’s sup¬ 
port during the separation, and its provisions are usually 
executory In character. 

Separation as here used is a cessation of cohab¬ 


itation of husband and wife by mutual agreement®'^ 
A separation agreement ordinarily provides for a 
separation and for the wife’s support during the 
separation, and its provisions are usually executory 
in character.®® A separation deed is one by which. 


Iflw Tex.—^Dailey v. Dailey, Civ.App., 
8$ S.W.2d 96, error dismissed. 

17. 8ii1)seq,ii0]]i; debts 
Debts contracted by either of di¬ 
vorced spouses after decree of parti¬ 
tion was entered should not be con¬ 
sidered by commissioners in making: 
new partition, since such debts were 
not charjgres agrainst community es¬ 
tate.—^Dailey v. Dailey, supra, 
la La.—Schoeffner v. Schoelfner, 
118 So. 890, 167 La. 208. 

Tex.—^Moor v. Moor, Civ.App., 68 S. 
W. 847. 

Distribution hSld unequal and tuu 
just 

Tex.—Dailey v. Dailey, CivJlpp., 88 
S.W.2d 96, error dismissed, 
la Iia.—WaUher v. Walther, 71 So. 
844, 189 lA. 188. 

Tex.—^Moor v. Moor, Civ.App., 63 S. 
W. «47. 

oa Tex.—^Moor v. Moor, supra 
ax. "Tex.—^Moor v. Moor. Cly.App., 68 
S.W. 347—^Halbert v. De Bod^ 40 
S.W. 1011, Te;c.Clv.App. HS. 


aa. Tex.—^Moor v. Moor, Clv.App., 63 
S.W. 347. 

81 C.J. p 232. note 26. 

aa Tex.—^Bally v. Trammell, *27 
Tex. 817. 

aa Tex,—Clemons v. Clemons, Civ. 
App., 45 S.W. 199. 

as. CaJL—Cunha v. Hughes, 64 P. 
535, 122 Cal. Ill, 68 Ain.S.It 27. 

aa Wash.—^Krohn v. Hlrsch, 142 P. 
647, 81 Wash. 2S2, 

27. Wash.—-Kline v. Calland, 102 P, 
440, 53 Wash. 604. 

as. Wash.—Krohn v. Hirsch, 142 P. 
647, 81 Wash. 222—^Doyle v. Lang- 
don, 141 P. 352, 80 Wasli. 175, 

29. Wash.—^Kllne v. Galland, b02 Pi 
440, 53 Wash. 504. 

30. Ariz.—^La Tourette v. La Tour- 
ette, 187 P. 436, 15 Arlz. 200, Ann. 
Cas.l915B 70. 

3^ Arlz.—^La Tourette v. La Tour¬ 
ette, supra. 
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82, Wash.—^France v. Freeze, 102 P. 
2d, 687, 4 Wash.2d 120. 

3a La—^Robinson’s Succession, 28 
La Ann. 17—Sanders v. Carson, 2 
LaAnn. 89*3. 

34. La—^Winchester v. Cain, 1 Rob. 
421. 

35. Lia—Ferrier v. Ferrier, 9 La 
Ann. 428. 

sa La—^Krone v. Krone, 70 So. 605, 
138 La 666. 

37. Black L.D. 

30 C,J. p 1058 note 76. 

Pzivata agreement of separation 
N.Y.—Weimar v. Weimar, 25 N.T.S. 
2d 343. 

3a Pa—^In re Ray’s Estate, 156 A. 
64, 894 Pa ,421, 79 A.L.R. 772. 
Oompromife' agseesnent, whereby 
an Indebtedness to the wife and her 
relatives is paid, Is not a property 
settlement between spouses.—Speers 
V. Speers, 287 P. ;138, 105 Cal.App. 
■264. . ' 
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through the medium of some third person, acting 
as a trustee, provision is made by a husband for 
the support of his wife, where she is living sepa¬ 
rate and apart from him.^^ It is distinguishable 
from a jointure in that the latter is not made in 
view of a separation of the husband and wife, nor 
for the purpose of providing for the wife during 
the existence of the marital relation, but rather as 
a substitute for the wife’s right of dower in the 
husband’s estate.^® A distinction is drawn between 
a contract of separation and an ordinary business 
contract between parties competent to contract.^^ 
Also, a distinction exists between a simple separa¬ 
tion agreement containing executory promises only 
and a separation settlement making a division and 
allotment of property and property interests be¬ 
tween the parties. The question whether a deed is 
a separation deed or a postnuptial settlement de¬ 
pends on the intention of the parties to be gathered 
from the terms of the deed.^2 

Contracts between husband and wife generally 
are considered supra §§ 119-130. The effect of a 
separation agreement on alimony is considered in 
Divorce §§ 209 b, 234; on curtesy, in Curtesy § 
12 c; on divorce, in Divorce § 57; on dower, in 
Dower § 56; on right to inherit, in Descent and 
Distribution § 58 b; and on widow’s allowance, in 
Executors and Administrators § 341. 

39. N.T.—^Whitney v. Whitney, ’36 
N.Y.S. 891, 15 msc. 72, affirmed 39 
N.Y.S. 1136, 4 App.Div. 597. 

40. Mo.—Roberts v. Hardy, 89 Mo. 

App. 86. 

Jointures generally see Dower S 54. 

41. N.Y.—^Benesch v. Benesch, 173 
K.Y.S. 629, 106 Mlsc. 395. 

42 . Pa.—In re Ray's Estate, 156 A, 

64, 66, 304 Pa. 421, 79 A.D.R. 772, 

Quoting Cozpns Juris, 

30 C.J. p 1058 notes 81-83. 

43. Cal.—Rogers v. Rogers, 121 P.2d 
819, 19 <3aLApp.2d 366. 

Mass.—Richards v. Richards, 169 N. 

E. 891, 270 Mass. 113. 

N.J.--Meyer v. Meyer, 1 A.2d 4, 124 
N.J.Eq. 198. 

30 C.J. p 1059 note 86. 

ZiLteot 

Where husband and wife, domji- 
ciled in New Yprlc without expecta¬ 
tion that wife would change domi¬ 
cile, executed separation agreement 
to be performed in New York,, intent 
that New York law govehied' was 
shown.—Chase Nat. i^nk of C.lty of 
New York v.. Central Hanover Bank 
4b Trust Co., 39 N.Y.S.M 541, 265 
App.Div. 434. 
iPlace of making 

Where i hef)[>ch:ation agreement was 
first signed and acknowledged by 
wife in Nevad^^ then forwarded to 


§ 592. What Law Governs 

The law of the place where a separation agreement 
was made ordinarily governs as to Its validity and in¬ 
terpretation. 

As a general rule, the validity^® interpreta¬ 
tion^^ of a separation agreement are governed by 
the laws of the state where it was made, particu¬ 
larly when that is the place where the parties also 
reside.'*® On the other hand, it has been held that 
a deed of separation between husband and wife 
must be construed and its legal effect ascertained by 
the law of the domicile of the parties at the time 
when they made the agreement.*^ 

§ 593. VaUdity 

a. In general 

b. Effect of fraud, coercion, or unfair¬ 

ness 

a. In General 

The validity of separation agreements and <^ee- 
ments as to alimony, support, and property rights 
as against a claim that they are illegal as opposed 
to public policy is discussed in Gintracts § 235. The 
effect of partial invalidity of separation agreements 
is considered in Contracts § 289. Separation agree¬ 
ments as circumstances affecting the allowance of 
alimony in divorce actions are discussed in Divorce 


husband in Delaware, who signed' 
and acknowledged contract and sent 
it to his attorneys in Nevada to be 
approved before delivery, husband’s 
assent to contractual obligation was 
not given until his attorneys had 
approved contract and delivered it to 
wife, and contract was therefore en¬ 
tered Into In* Nevada and governed 
by the laws of that state.—Coxe v. 
Coxe, 180 A. 612, 21 DeLCh. 30. 

SevooatloiL 

Validity of agreement for revoca¬ 
tion of marriage settlement contract, 
regulating parties’ property rights 
according to law of province wherein 
they resided, and wife’s renunciation 
of benefits thereunder must be deter¬ 
mined by law of suph province. Ac¬ 
cordingly, the wife’s renunciation of 
benefit^ under marriage settlement 
contract, regulating piurties’ property 
rights according to law of province 
wherein they resided, being unlawful 
under such law, cannot he given ef¬ 
fect by courts of state in which se¬ 
curities! conveyed in trust for wife 
by husband In consideration of such 
renunciation, are located.—Hutchi¬ 
son V. Ross, 187 N.B. 65, 262 N.Y. 
381, 89 A.Li.R. 1007, aifinning Ross V. 
Ross, 253 N.Y.S. 3^,, k33 App-biv. 
626, which reversed 243' N.Y.TSj 418, 
137 Mlsc. 795, affirming Hutchison 
n Ross, 258 N.T.a 389, 233 App,Div. 
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516, and reargument denied 188 N.B. 
102, 262 N.Y. 643, 89 A.L..R. 1023. 
Temporary xesidenoe 

It is held that the contract of sepa¬ 
ration is enforceable In a state in 
which the parties are residing only 
temporarily, where the contract was 
made, delivered, and partly performed 
in that state, where it was the in¬ 
tention of the parties that the con¬ 
tract should be governed by the laws 
of that state, and where the contract 
is not a criminal one under the laws 
of the state wherein the parties per¬ 
manently reside and does not attempt 
to evade the laws of such state.— 
Carey v. Mackey, 20 A. 84, 82 Me. 516, 
17 Am.S.R. 600, 9 L.R.A. 113. 

44. Oal. —^Hutchinson v. Hfitchinson, 
119 P.2d 214, 48 CaLApp.2d 12. 

Conn.-^Weil v. Paulsen, 184 A. 680, 
121 Conn. ,281. 

D.C.—^Hammond V. Hammond, 131 F. 
2d 351, 76 U.S.APP.D.C. 367. 

45. U.S.—^Prothingham v. Anthony, 
C.C.AiMass., 69 F.2d 506, certiorari 
denied 54 S.Ct 865. 292 U.S. 655, 
78 Ii-Bd. 1508. 

CaL—^ECutchinson v. Hutchinson, 119 
P.2d 214, 48 CaLApp.2d 12. 

45. Mass.—Coe v. Hill, 86 N.E. 949, 
201 Mass. 15. 

80 C.J. p 1058 note 85. 
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§ 234. The disposition of property on divorce in 
accordance with an agreement between the parties 
is discussed in Divorce § 301. The effect of alter¬ 
ation of separation agreement written in duplicate 
is considered in Alteration of Instruments § 42. 
The requisites for a valid separation agreement will 
be discussed infra §§ 594-597. 

b. Effect of Praud, Coercion, or Unfainiess 

In order that a separation agreement may be upheld* 
it must have been entered into freely, fairly, voluntarily, 
and understandingly. An unreasonable and inequitable 
provision for the wife will not be upheld. 

In order that a separation agreement between 
husband and wife may be upheld as valid and en¬ 
forceable, it must have been entered into freely, 
fairly, voluntarily, and understandingly and not as 
the result of fraud, duress, coercion, intimidation, 
imposition, or imdue influence.^In order that the 
agreement may be set aside or rescinded on the 


ground of misrepresentations it must appear that 
such misrepresentations were of existing facts^^ 
and were relied on.^^ Representations which are 
technically false but which are in effect true and 
which result in no damage do not give a right of 
rescission.^® Threats to exercise a legal right are 
not deemed to be duress or coercion invalidating the 
agreement.®^ 

Even though no actual or express fraud or du¬ 
ress is practiced, or even though no direct threats 
or importunities are made, yet the assent of the 
wife may be obtained under such circumstances of 
deception, ill treatment, or lack of freedom of ac¬ 
tion as to require that the contract be set aside.52 

Ordinarily the agreement must be procured with¬ 
out a violation of the general rules which control 
the actions of persons occupying confidential rela¬ 
tions with each other these rules do not ap- 


47. Ala.—Kirkland v. Kirkland, 181 
So. 96, 100, 236 Ala. 120, citing 
Corpus Joxis. 

Ariz.—^Roden v. Roden, 242 P. 337, 
29 Ariz. 398, rehearing denied 243 
P. 413, 29 Ariz. 549. 

Cal.—Sanborn v. Sanborn, 39 P.2d 
830. 3 Cal.App.2d 437—McDaniel v. 
McDaniel. 25 P.2d 843, 134 CaLApp, 
597—Lane v. Lane, 248 P. 686, 78 
Cal.App. 326. 

TTftTi —^Dunsworth v. Duns worth, 81 
P.2d 9, 148 Kan. 347. 

Ky.—^Hayden v. Hayden, 284 S.W. 
1078, 215 Ky. 299, 

Mich.—^Broadwell v. Broadwell, 194 
N.W. 555, 223 Mich. 641. 

H.T.—In re Silver’s Adm’x, 243 N.T. 
S. 141, 144, 137 Misc. 59, citing 
Corpus Jtiris—Stewart v. Stewart, 
223 N.T.S. 603. 130 Misc. 59. 

N.C.—Brown v. Brown, 169 S.EI 818, 
205 N.C. 64—State v. Gtossett, 166 
S.B. 754, 203 N.C. 641—Taylor v. 
Taylor, 148 S.E. 171, 197 N.C. 197. 
Okl.—Campbell v. Campbell, 220 P. 
955, 94 Okl. 109. 

Or.—^Taylor v. Taylor, 60 P.2d 942, 
154 Or. 442. 

Pa.—Commonwealth ex reL Mosey v. 
Mosey, 24 A.2d 59, 147 Pa.Super. 466 
—Commonwealth ex rel. McClenen 

V. McClenen, 193 A. 83, 127 Pa-Su¬ 
per. 471. 

Tex.—Joiner v. Joiner, 87 S.W.2d 903, 
reversed on other grounds 112 S. 

W. 2d 1049, 131 Tex. 27. 

30 O.J. p 1059 note 7. 

Gouoealmeat 

(1) Adultery by the wife prior to 
the mali^g of a separation agree¬ 
ment, unknown to, and concealed 
from, the husband, is fraud sufficient 
to warrant the cancellation of the 
agreement. 

NJT.—Sahbarese y. Sabbarese, 146 A. 
692, 104 N.J.Bqi. 600, affirmed 152 
A. 920. 107 N.J.B<1. 184. 


Pa.—Clayden v. Clayden, 9 Pa.Dist. 
& Co. 681. 

(2) Other cases involving conceal¬ 
ment of wife’s adultery see 30 C.J. 
p 1069 note 7 [a] (2)-(6). 

Pzaud« duress, and undue tufluenoe 
held not shown 

Cal.—^Huntsberger v. Huntsberger, 43 
P.2d 268. 2 Cal.2d 655. 

30 C.J. p 1069 note 7 [b]. 

On behalf of hnsband 

(1) The husband’s execution of a 
separate maintenance contract held 
not obtained by fraud or duress, and 
not improvident or unreasonable. 
Minn.—^Vanderburgh v. Vanderburgh, 

188 N.W. 276, 152 Minn. 189. 

N.Y.—^In re Brenner’s Will, 43 N.T. 
S.2d 149, reargument granted and 
modified on other grounds 44 N.Y. 
S,2d 447. 

Tenn.—Klllihrew v. Killibrew, 137 S. 
W.2d 953, 24 Tenn.App. 24. 

(2) Agreement made with woman 
concealing former existing undis¬ 
solved marriage was effected by fraud 
and could be annulled or set aside in 
action by husband.—Collins v. Col- 
Uns, 140 S.B. 501, 165 Ga. 198. 

(3) Husband was bound by separa¬ 
tion agreement sought to be enforced, 
there being no fraud, and his under¬ 
standing of its meaning and the fact 
that he was without benefit of coun¬ 
sel were Immaterial.—^Richards v. 
Richards, 169 N.B. 891, 270 Mass. 113. 

(4) Evidence showing that agree¬ 
ment between husband and wife was 
drawn by competent lawyer, who ex¬ 
plained the nature and legal effect to 
husband, supported finding that hus¬ 
band did not enter into agreement 
under mistaken knowledge of his 
rights and legal effect of agreement 
—KeUy V. Kelly. 18 P.2d 781, 129 Cat 
App. 325. 

(5) Wife making false representa¬ 
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tion to husband respecting property 
must be taken to have intended rep¬ 
resentation should be acted on by 
husband in making property settle¬ 
ment.—Collins V. Collins’ Estate, 162 
A. 361, 104 Vt. 506. 

48, XJ.S.—^Daniels v. Benedict, Colo., 
97 F. 367. 38 C.C.A. 592. 

AgzeemeiLt to do somethiiLg in the 

future is not a misrepresentation of 
an existing fact—Raisner v. Raisner, 
283 P. 704, 155 Wash. 52. 

49. Colo.—^Hughes v. Leonard, 181 
P. 200, 66 Colo. 600, 5 A.L.R. 817. 

30 C.J. p 1060 note 9. 

Bight to rely 

Where separated wife, before prop¬ 
erty settlement falsely represented 
that all property in apartment when 
husband left was still there, husband, 
having no access to apartment until 
wife’s departure, was entitled to re¬ 
ly on wife’s representation.—Collins 
V. Collins’ Estate, 162 A. 361, 104 
Vt 606. 

60. Cat—^Farmers’ Exchu Nat. Bank 
V. Drew, 192 P. 106, 48 Cal.App. 
442. 

51. Cal.—Stevenson v. Stevenson, 97 
P.2d 982, 36 Cal.App.2d 494. 

Pa.—^Brunner v. Brunner. 158 A. 616, 
104 Pa.Super. 539. 

30 C.J. p 1060 note 11. 

62. N.Y,—^Ducas v. Guggenhelmer, 

158 N.T.S. 691. 90 Misc. 191, af¬ 
firmed 167 N.T.S. 801, 178 App.Div. 
884—^Montgomery v. Montgomery, 
170 N.T.S. 867, affirmed 176 N.T.S. 
912, 188 App.Div. 966. . 

63. Cal.—^Norris v. Norris, 128 P.2d 
847, 50 Cal.App.2d 726—McDaniel 
V. McDaniel, 26 P.2d 848. 134 Cal. 
App. 697. 

N.J.—Wolff V. Wolff, 34 A2d 160, 134 
N.J.B<i. 8. 

80 C.J. p 1060 note 18. 
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ply where the confidential relation between hus¬ 
band and wife has been already severed and the 
parties are dealing with each other at arm*s length, 
as through agents or attomeys.54 A separation 
agreement will be closely scrutinized by a court of 
equity,55 without too much regard for rules of 
pleading and procedure,56 it must appear that the 


husband exercised the utmost good faith that 
there was a full disclosure of all material facts, in¬ 
cluding the husband’s circumstances and any oth¬ 
er fact which might affect the terms of the con¬ 
tract;®® and that the provisions made in the agree¬ 
ment for the wife were fair, reasonable, just, eq¬ 
uitable, and adequate,®^ in view of the conditions 


pendinsr dlvoroe action 

The relation of confidence between 
husband and wife and the obligation 
arising therefrom are not destroyed 
by pending action for divorce.—Sim¬ 
mons V. Briggs, 231 P. 604, 69 Cal. 
App. 447. 

BspresentatioiL by oonus^ 

(1) Where a settlement of proper¬ 
ty matters between a husband and 
wife is being negotiated, both par¬ 
ties should at all times be represented 
by counsel.—Swart v. Johnson, 120 
P.2d 699, 48 Cal.App.2d 829. 

(2) A wife, however, was not en¬ 
titled to rescission of property set¬ 
tlement effected before she obtained 
divorce on ground that she did not 
have advice of counsel, where it was 
her fault and not that of her hus¬ 
band that wife was not fully advised 
by her counsel.—Sears v. Schwartz, 
CaLApp.. 142 P.2d 334. 

54. III.—Sibert v. Suhy, 42 N.E.2d 
63$, 315 IlLApp. 147, transferred, 
see Duncan v. Suhy, 37 N.E.2d 826, 
378 Ill. 104. 

Ky.—Alderson v. Alderson, 66 S.W.2d 
634, 247 Ky. 12. 

Mass.—^Altchlson v. Chamberlain, 136 
N.m 818, 243 Mass. 16. 

Mo.—Crenshaw v. Crenshaw, 208 S, 
W. 249, 276 Mo. 471. 

N.T.—^Thompson v. Thompson, 250 
N.T.S. 433, 232 App.Div. 488, re¬ 
versing 235 N.T.S. 617. 134 Mlsc. 
$14, and affirmed 180 N.B. 362, 258 
N.T. 626. 

30 C.J. p 1060 note 16. 

XboompetexLoy and ignorance 
The presence of highly respected 
and able counsel at conference where¬ 
in wife signed and acknowledged & 
separation agreement negatived in¬ 
ference or contention that wife was 
incompetent to understand arrange¬ 
ment and was ignorant of its terms 
and did not know what she was doing, 
so as to authorize invalidation of 
agreement.—^Matthews v. Matthews, 
148 S.W.2d 8, 24 Tenn-App. 580. 

55. CaX—Davis v. Davis. 121 P.2d 
523, 49 Cal.App.2d 239. 

Ky.—sparks v. Sparks, 284 S.W. 1111, 
215 Ky. 608. 

S.C.—^Young v. Hyman Motors. 19 S. 

K.2d 109, 199 S.C. 233. 

30 C.J. p 1060 note 17. 

sa Neb.—Hiett v. Hiett, 108 N.W. 

1061, 74 Neb. 96. 

80 C.J. p 1060 note 18. 

57. —Cessna v. Cessna, 180 P.2d 


560, 563. 155 Kan, 856, quoting Cor- 
piu giiris. 

Tex-—Joiner v. Joiner, Civ.App , 87 
S.W.2d 903, reversed on other 
grounds 112 S.W.2d 1049, 131 Tex. 
27. 

30 C.J. p 1060 note 19. 

5®. Pla.—Weeks v. Weeks, 197 So. 
393, 143 Fla. 686. 

Kan.—Cessna v. Cessna, 130 P.2d 560, 
563, 155 Kan. 856, quoting Corpus 
Jails. 

Pa.—Commonwealth ex rel. Mosey v. 
Mosey, 24 A.2d 69, 147 Pa.Super. 
466—Commonwealth ex ret Mc- 
Clenen v. McClenen, 193 A. 83, 127 
Pa.Super. 471. 

Tex.—^Joiner v. Joiner, Civ.App., 87 
S.W.2d 903, reversed on other 
grounds 112 S.W.2d 1049, 131 Tex. 
27. 

30 C.J. p 1060 note 20. 

BatiiioatioiL 

A wife, who following execution of 
separation agreement entered into a 
supplemental agreement wherein for¬ 
mer agreement was specifically refer¬ 
red to and recited with much detail, 
and who at least at time of filing sup¬ 
plemental agreement knew every fact 
or circumstances pertaining to rela¬ 
tions between herself and her hus¬ 
band, ^*ratlfied” the original agree¬ 
ment and acknowledged her obliga¬ 
tion to observe its terms.—^Matthews 
i V. Matthews, 148 S.W.2d 3, 24 Tenn. 
App. 580. 

59. IT.S.—^Helvering v. Leonard, 60 S. 
Ct 780, 310 U.S. 80, 84 L.BcL 1087, 
reversing, C.C.A., 105 F.2d 900, cer¬ 
tiorari granted 60 S.Ct. 511, 309 U. 
S. 644. 84 L.m 997. 

Ala.—Kirkland v, Kirkland, 181 So, 
96, 100, 236 Ala. 120, citing Corpus 
Juris. 

Qfiu—^Montgomery v. Montgomery, 121 
S.B. 639. 157 Ga. 60. 

Kan.—Cessna v, Cessna, 130 P.2a 560, 
563, 155 Kan. 856, quoting Corpus 
Juris—^Dunsworth v. Dunsworth, 81 
P.2d 9, 148 Kan. 347. 

Mass.—O'Hara v. Donovan, 21 N.E.2d 
984, 303 Mass. 393. 

Mo.—^Hiilenkoetter v. Hillenkoetter, 
App., 249 S.W. 428. 

N.J.—Phillips V. Phillips, 178 A. 266, 
118 N.J.Kq. 189, reversed in part 
on other grounds 183 A. 220, 119 N. 
J.Eq. 462, affirmed in part 183 A. 
222, 119 N.J.Bq. 497. 

N.T.—Heaney v. Hefitney, 7 N,T,S.2d 
817; *255 App.Div. 879, affirmed 20 
N.B.2d 1011, 280 N.T. 638—Hamlin 
V. Hamlin, 230 N.T.S. 51, 224 App. 
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Div. 168. granting leave to appeal 
227 N.T.S. 819, 223 App.Div. 810. 
affirming 221 N.T.S. 249, 129 Misc. 
263—In re Warren, 202 N.TS. 586, 
207 App.Div. 793—^Zysman v. Zys- 
man, 251 N.T.S. 355. 140 Misc. 617— 
Pemn v. Pemn, 250 NT.S 588, 
140 Misc. 406—In re Brenner's Will, 
43 N.T.S,2d 149. reargrument grant¬ 
ed and modified on other grounds 44 
N.T.S.2d 447. 

N.C.—Brown v. Brown, 169 S.B. 818, 
205 N.C. 64—State v. Gossett, 166 
S.B. 764, 203 N.C. 641—Taylor v. 
Taylor. 148 SB. 171, 197 N.C. 197. 
Okl.—Stark v. Stark, 91 P.2d 1064, 185 
Okl. 348—Els wick v. Blswick, 26$ 
P. 121, 130 Okl. 42. 

Or.—Taylor v. Taylor, 60 P.2d 942, 
154 Or. 442—Hill v. Hill, 264 P- 
447. 124 Or. 364. 

Pa.—In re Lineaweaver's Estate, 131 
A. 378, 284 Pa. 384—Miller v. Miller. 
131 A. 236, 284 Pa. 414—Common¬ 
wealth ex rel. McClenen v. McClen¬ 
en, 193 A. 83, 127 PcuSuper. 471. 
S.C.—Boswell V. Boswell, 159 S.B. 652, 
161 S.C. 358. 

Tex.—^Link v. Link, Civ.App., 63 S.W. 
2d 1045. 

80 C.J. p 1060 note 21. 

AgreemeoLts held fair aad reasonable 

Mass.—^.4itchison v, Chamberlain, 136 
N.E 816, 243 Mass. 16. 

N.T.—Leith V. Leith, 206 N.T.S. 687, 
124 Misc. 24. 

30 C.J. p 1060 note 21 [cl. 

Couversely, separation agreements 
will be upheld where the terms are 
fair, reasonable, and equitable. 
Kan.—Petty v. Petty, 76 P.2d 860, 147 
Kan. 342—Shaffer v. Shaffer, 10 P. 
2d 17, 135 Kan. 35—Bond v. Mlkel, 
284 P. 379, 129 Kan. 824. 

Ky.—^Alderson v, Alderson, 56 S.W.2d 
584, 247 Ky. 12—Sparks v. Sparks, 
284 S.W. 1111, 215 Ky. 508. 

N.M.—McDaniel v. McDaniel, 15 P.2d 
229, 36 N.M. 335. 

Obligatiotts imposed 
A separation agreement entered in¬ 
to prior to divorce providing that 
husband should pay to wife, for sup¬ 
port of wife and children, two-thirds 
of his income until wife's remarriage 
or children's graduation from school, 
that wife should receive one third 
of income after children's graduation, 
and containing provisions covering 
remarriage of wife and settlement of 
property rights, was not invalid be¬ 
cause it Imposed obligations on hus¬ 
band which could not have been im- 
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and circumstances of the parties at the time,®^ that 
is, in view of the property of the husband, the 
needs of the wife, and their station in life.®^ 

In some cases the courts, proceeding on the the¬ 
ory that the wife is the best judge of what she 
needs for her support, hold or recognize that, where 
she freely and voluntarily enters into the contract 
with a full knowledge of all material facts, it will 
not be set aside on the sole ground of the inade¬ 
quacy of the provision made for her,®2 or on the 
ground that the provision is less than that to which 
the wife is legally entitled or which she might re¬ 
cover by suit^3 The fact that the wife has knowl¬ 
edge of the character and amount of property par¬ 
titioned by a separation agreement does not pre¬ 
vent the partition being so unfair as to be unen¬ 
forceable by a court of equity. Indeed such knowl¬ 
edge, coupled with the consent of the wife to re¬ 


ceive only a small portion of the property, would 
seem to indicate undue influence on the part of 
the husband.®^ 

Effect of statutes. Under some statutes a hus¬ 
band and wife may agree, in writing, to an imme¬ 
diate separation and may make provision for the 
support of either of them, and of their children 
during such separation.®® Under such statutes in 
such agreements, property rights may be excluded 
entirely, or they may be included in whole or in 
part.®® 

Where the statutes expressly withhold from hus¬ 
band and wife power to contract to relieve the 
husband from his liability to support the wife, a 
separation agreement is void where it does not pro¬ 
vide for the support of the wife,®^ or where it 
does not maike an adequate and suitable allowance 
for her support,®® or where it makes the allowance 


posed in a divorce action.—^Petty v. 
Petty, 76 P.2d 850, 147 Kan. 342. 
ObUgatloa to support 
The spouses cannot by contract ex- 
tingruish the husband's obligration to 
support the wife.—^Wolff v. Wolff, 34 i 
A.2d 150, 134 8. 

mLeanal parts j 

Zt is not requisite to a settlement | 
that each spouse receive the same 
amount.—^Perkins v. Perkins, 114 P. i 
2d 804, 154 ZCan. 73. 

eOk Ala.—^Rash v, Bogart, 146 So. 
814, 226 Ala. 284. 

Kan.—Cessna v. Cessna, 130 P.2d 560, 
563, 155 Kan. 856, quoting Corpus 
Juris. j 

N.J.—Phillips V. Phillips. 178 A. 265, 
118 N.J.Bq. 189, reversed In part| 
on other grounds 183 A. 220, 119 
N.J.Eq. 462, affirmed in part 183' 
A. 222. 118 N.J.Eq. 497, 

Isr.T.— Everitt v. Everitt, 201 N.T.S. 
305. 

Pa.—Commonwealth ex rel. Mosey v. 
Mosey. 28 A.2d 500, 150 Pa.Super. 
416. 

30 C.J. p 1061 note 22. 

Subsequent changes 
The fairness of husband's agree¬ 
ment to pay separate maintenance or 
alimony to wife must be determined 
in light of circumstances existing 
when contract was made, and change 
in husband's circumstances creating 
hardship or inability to perform is 
not. a valid defense to wife's suit for 
instedlxnpvits due under the contract. 
—Stark .V. ^tark, 91 P.2d 1064, 185 
OkL 848. 

SUbsaquant snldda 
Agr^ment of husband and wife, 
made in^ contemplation of separation, 
for divtslek'Of property, whereby she- 
received one third of his total estate, 
was hot invalid as unconscionable or 
inequitable; notwithstanding husband i 


committed suicide within the follow¬ 
ing week, and that as widow she 
would have been entitled to one half 
the estate.—^Kohler v. Kohler, 146 N. 
E. 476, 316 HI. 83. 

61. Kan.—Cessna v. Cessna, 130 P.2d 
560, 563, 155 Kan. 856, quoting Oor- 
pus Juris. 

30 C.J. p 1061 note 23. 

62, Tenn.—^Matthews v. Matthews, 
148 S.W.2d 3, 24 Tenn.App. 580. 

30 O.J. p 1061 note 24. 

Deliberate fraud 

It has also been held that the 
courts will not set aside a contract 
deliberately entered into unless it 
clearly appears that there was such 
overreaching as amounted to a delib¬ 
erate fraud,—^Parsons v. Tracy, 220 
P. 813, 127 Wash, 218. 

63. Ga.—Sumner v. Sumner, 48 S.E. 
727, 121 Ga. 1. 

64, Tex.—Cox V. Mailander, Clv.App., 
178 S.W. 1012. 

66. Cal.—Hill V. Hill, 142 P.2d 417, 
prior opinion, App., 133 P.2d 445— 
Puckett V. Puckett, 136 P.2d 1, prior 
opinion, App., 127 P,2d 64—^Norris 
V. Norris, 123 P.2d 847, 50 Cal.App. 
2d 726—Sonnicksen v. Sonnicksen, 
113 P.2d 495, 45 Cal.App.2d 46—Ex 
parte liazar, 89 P.2d 342, 37 Cal. 
App.2d 327—Sanborn v. Sanborn, 39 
P.2d 830, 3 Cal.App.2d 487. 

After separatiou 

The statutes governing separation 
agreements, although in terms ap-{ 
plicable only to agreements for im¬ 
mediate separation, are equally ap¬ 
plicable to agreements for support 
entered into after separation has tak¬ 
en place.—^Kamper v, Waldon, 112 P. 
2d 1. 17 Cal.2d 718. 

Highly favored 

Separation agreements, made in 
contemplation of divorce, providing 
for division or adjustment of prop¬ 
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erty rights, and not procured through 
fraud, undue influence, or coercion, 
are highly favored in the law.— 
Makzoume v. Makzoume, 123 P.2d 72, 
50 Cal.App.2d 229. 
ludaflnite period 

The rule that a decree containing 
a provision for alimony to a wife at 
certain intervals without fixing a defi¬ 
nite sum ultimately to be paid un¬ 
der the decree is void as to such ali¬ 
mony, is inapplicable to contracts 
entered into between husband and 
wife for payment of alimony at cer¬ 
tain intervals for an indefinite period, 
where such contract stands alone and 
is not merged into a decree or ex¬ 
tinguished by it.—^Murphy v. McEl- 
roy, 82 P.2d 368, 185 Okl. 888. 

66), Cal.—^Fitch v. Tyler, 288 P. 74, 
105 CaLApp. 306. 

67. N.T.—Kyff v. Kyff, 35 N.E.2d 665, 
286 N.T. 71, reversing 23 N.T.S.2d 
146, 260 App.Div. 472—^Dworkin v. 
Dworkln, 286 N.Y.S. 882, 247 App. 
Biv. 213—Stone v. Stone, 18 N.Y.S. 
2d 83, 178 Mlsc. 774—Pignatelli v. 
Pignatelll, 8 N.Y.S.2d 10, 169 Misc, 
534—^Relschfield v. Reischfleld, 166 
N.Y.S. 898, 100 Mlsc. 661—In re 
Brenner's Will, 48 N.Y.S.2d 149, re¬ 
argument granted and modified on 
other grounds 44 N.Y.S.2d 447—Tu- 
gender v. Tugender, 38 N.Y.S.2d 
1008—Golden v. Golden, 17 N.Y.S.2d 
76—Woods V. Bard, 2 N.Y.S.2d 264. 

19 C.J. p 72 note 26. 

release delivered by wife 
to husband at time when separa.tion. 
agreement was made, purporting to 
relieve husband of liability to sup¬ 
port wife, operated as release only 
of claims which originated at or be¬ 
fore date of general release and did 
not apply to claims for support ma¬ 
turing thereafter.—^Dworkln v. Dwor- 
kin, 286 N.T.S. 882, 247 App.Dlv. 213. 

68. N«Y.—TirreU v. Tirrell, 183 N.II 
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dependent on conditions which the wife may not be 
able to comply with, or where it leaves the deter¬ 
mination of compliance with the husband.®^ On 
the other hand, such a statute does not invalidate a 
separation agreement providing for reasonable sup¬ 
port of the wife,"^® and where the parties agree on 
the proper measure of support, the court will not 
interfere therewith, unless the amount agreed on 
is plainly inadequate.^! It has also been held that 
an agreement releasing a husband from his obli¬ 
gation to support the wife is valid in so far as it 
has actually been executed.'^^ 


A statute, declaring that no contract between hus¬ 
band and wife relative to the real estate of either, 
or any interest therein, shall be valid, is applicable 
to separation agreements,but such a statute does 
not invalidate an agreement by a husband to pay 
a certain portion of his income to his wife, not¬ 
withstanding that the husband’s income is derived 
from real estate rentals.*^^ 

Presumptions <uid burden of proof. At least 
where the settlement is apparently unfair,'^^ ^he bur¬ 
den is on the husband to establish that the contract 


669. 232 N.Y. 224. reversing 180 
N.Y.S. 49, 190 App.Dlv. 463, revers¬ 
ing 177 N.Y.S. 367. 107 Misc. 179— 
Boehm v. Boehm. 27 N.Y.S.2d 941, 
262 App.Dlv. 104, reargument denied 
30 N.Y.S.2d 813, 262 App.Dlv. 993 
—Almonte v. Almonte. 19 N.Y.S.2d 
153, 259 App.Dlv. 311—Heaney v. 
Heaney, 7 N.Y.S.2d 817, 266 App. 
Div. 879, affirmed 20 N.E.2d 1011, 
280 N.Y. 638—^Rosenthal v. Rosen¬ 
thal. 245 N.Y.S. 263, 230 App.Dlv. 
483—Harding v. Harding. 197 N.Y. 
S. 78, 203 App.Dlv. 721, affirmed 142 
N.E. 264. 236 N.Y. 614—Krleger v. 
Krleger, 296 N.Y.S. 261, 162 Mlsc. 
930—In re Silver’s Adm’x, 243 N.Y. 
S. 141, 137 Mlsc. 69—Rosenblatt v. 
Rosenblatt 203 N.Y.S. 798, 123 
Mlsc. 100, reversed on other 
grounds 204 N.Y.S. 676, 209 App. 
Dlv. 373—Tugender v. Tugender, 33 
N.Y.S.2d 1003. 

30 C.J. p 1061 note 30. 

Agreements held improvident 
N.Y.—Stewart v. Stewart, 223 N.Y.S. 
60S, 130 Mlsc. 59—^Hamlin v* Ham¬ 
lin, 221 N.Y.S. 249, 129 Misc. 263, 
affirmed 227 N.Y.S. 819, 223 App. 
Dlv. 810, leave to appeal granted 
230 N.Y.S. 51. 224 App.Div. 168. 

Xnmp snm settlements 

(1) Husband’s lump sum payment 
to wife on separation. In lieu of peri¬ 
odic payments for future support, 
could absolve him from liability for 
wife’s claim for future support. If! 
actually made pursuant to wife’s val¬ 
id agreement in absence of fraud 
or IneQultable conduct.—^In re Sitkln’s 
Will. 271 N.Y.S. 688, 151 Misc. 448. 

(2) Lump sum settlements or 
transfers of specific property. In 
fulfillment of husband’s obligation to 
support, must be sufficient to fur¬ 
nish the wife with a measure of sup¬ 
port commensurate with the manner 
In which the parties have hitherto 
lived, and with a consideration of the 
husband’s ability to furnish means 
of support—^Lelth v. Leith, 206 N.Y, 
S. 687, 124 Misc. 24. 

(3) A husband who enters into 
separation agreement with his wife 
providing for payment of lump sum 
settlement ia lieu of future support 


does so at his peril.—^Vaughan v. 
Vaughan. 33 N.Y.S.2d 272. 

(4) An award of additional alimony 
however, is predicated on the needs 
of the wife and the ability of the 
husband to make further contribu¬ 
tions.—^Vaughan v. Vaughan, supra. 

(5) After decree of divorce has 
severed the marital relation, however, 
an agreement relating to a lump-sum 
settlement, which is supported by 
ample consideration, and which was 
not Induced by fraud or duress, will 
not be set aside on grounds of in¬ 
adequacy.—^Heflin V. Hefiin. 30 N.Y. 
S.2d 412, 177 Misc. 290, affirmed 32 
N.Y.S.2d 123, 263 App.Div. 714, ap¬ 
peal denied 32 N.Y.S.2d 1012, 263 App. 
Div. 856. 

69. N.Y.—^Drummond v. Drummond, 
171 N.Y.S, 477. 

70. N.Y.—Oarlock v. Oarlock. 6 N. 
Y.S.2d 619, 265 App.Div. 88, reargru- 
ment denied 7 N.Y.S.2d 232, 255 
App.Div. 762, reversed on other 
grounds 18 N.B.2d 621, 279 N.Y. 
337, 120 A,UR. 1331—Vallee v. Val- 
lee, 277 N.Y.S. 877, 154 Misc. 620, 
affirmed 288 N.Y.S. 756, 247 App. 
Div. 874—In re Tierney’s Estate, 
266 N.Y.S. 51, 148 Misc. 378. 

Abandonment 

In the absence of fraud or uncon¬ 
scionable conduct, such an agreement 
is valid and does not constitute an 
abandonment of wife.—^In re Sachs’ 
Estate, 279 N.Y.S. 404, 166 Misc. 233, 
affirmed 282 N.Y.S. 693, 246 App.Div. 
546. 

Selease of zights 

A separation agreement may by its 
terms release the interest of a wife 
in the property of her husband.—In 
re Hagen’s Will, 198 N.Y.S. 346, 119 
Misc. 770, affirmed In re Schweizer, 
199 N.Y.S. 948, 206 App.Div. 682. 

71. N.Y.—Jackson v. Jackson. 49 N. 
E.2d 988, 290 N.Y. 612, affirming 
88 N.Y.S.2d 357, 265 App.Div. 847, 
leave to appeal granted 39 N.Y.S. 
2d 412. 266 App.Dlv. 922—Gk>ldman 
V. Goldman. 26 N.E.2d 265, 282 
N.Y. 296, affirming 12 N.Y.S.2d 690, 
257 App.Div. 824, appeal denied 13 
N.Y.S.2d 960. 257 App.Div. 961— 
Galusha v. Galusha.. 33 N.E. 1062, 
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138 N.Y. 272—Galusha v. Galusha, 
22 N.E. 1114, 116 N.Y. 635, 15 Am.S. 
R. 453, 6 L.R.A. 487—In re Her¬ 
rick’s Estate, 31 N.Y.S.2d 121, 177 
Misc. 537—In re Halsted’s Estate. 

6 N.Y.S.2d 542. 168 Mlsc. 832, af¬ 
firmed 7 N.Y.S.2d 661, 255 App.Div. 
838, reargument denied 8 N.Y.S.2d 
671, 256 App.Div. 963, affirmed In 
re Halsted’s Will, 21 N.B 2d 199, 
280 N.Y. 691—Hrieger v. Krleger, 
296 N.Y.S. 261, 162 Misc. 930—Val¬ 
lee V. Vallee. 277 N.Y.S. 877, 154 
Mlsc. 620, affirmed 288 N.Y.S. 766, 
247 App.Div. 874—In re Kiltz’s 
Will, 211 N.Y.S. 450, 125 Misc. 475 
—Leith V, Leith, 206 N.Y.S. 687, 
124 Misc. 24—Smith v. Smith, 39 N. 
Y,S.2d 330. 
l^imitation of role 

The rule, however, in so far as it 
obtains or is recognized, is strictly 
limited to cases where all the other 
conditions necessary to sustain the 
agreement are present and the sole 
ground presented for setting aside 
the agreement is Ihe inadequacy of 
the provision for the wife.—^Ducas v. 
Guggenheimer, 153 N.Y.S. 691, 90 
Misc. 191, affirmed 167 N.Y.S. SOI. 173 
App.Div. 884. 

72. N.Y.—In re Chandler’s Will, 26 
N.Y.S.2d 280, 176 Misc. 1029—In re 
Brenner's Will, 44 N.Y.S.2d 447, 
granting reargument and modify¬ 
ing 43 N.Y.S.2d 149. 

73. Joinder in eonveyanoes 
Separation agreement between hus¬ 
band and wife, obligating each to Join 
with the other in execution of future 
conveyances or encumbrances of real¬ 
ty belonging to either, was illegal.— 
Simmer v. Simmer, 261 N.W. 481, 196 
Minn. 1. 

74. Minn.—Vanderburgh v, Vander¬ 
burgh, 188 N.W. 276, 152 Minn. 189. 

75. Minn.—Mann v. Mann, 275 P. 
348, 185 OkL 211. 

Zndef ensibU advantage 
Where one party obtains an inde¬ 
fensible advantage over the other un¬ 
der the terms of the settlement, such 
overreaching may be sufficient to 
raise an inference of undue influence. 
Cal.—Simmons v. Briggs, 231 P. 604, 
69 Cal.App. 447, 
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is entirely fair and equitable"^® and that the wife 
was fully informed as to the effects of the trans- 
action.77 some jurisdictions, where the hus¬ 
band asks the enforcement of the contract, the 
burden is on him to show the fairness of the 
agreement; but, if the husband resists the en¬ 
forcement of the contract, the burden of proving 
the unfairness of the agreement, as a ground for 
its nonenforcement, is on him.^^ Likewise, a hus¬ 
band, suing to set aside a property settlement on 
the ground of fraud, has the burden of establishing 
such grounds by a fair preponderance of the evi- 
dence.79 On the other hand, it has been presumed 
that the wife knew and understood the contents of 
a written separation agreement executed by her.^® 
Where the parties had been married for several 
years before the execution of the agreement, they 
have been presumed to have been dealing honestly 
and fairly with each other, with a full knowledge 
of the resources and needs of each, in fixing the 
amount the wife was to receive for her support.^^ 
Where the parties dealt with each other through 
agents and at arm’s length so that there is no pre¬ 
sumption of a confidential relation, the burden is 


on the wife to establish her claim of fraud,^^ qj. 
that the contract is unfair.S3 While some courts 
regard a contract of separation as prima facie val¬ 
id, or at least do not indulge in any presumption 
against the fairness of the arrangement or the 
good faith of the parties,^® nevertheless they do 
not regard the presumption in its favor as being as 
strong as in the case of a contract between par¬ 
ties other than husband and wife.^® 

§ 594. Requisites 

The usual rules of contracts as to the necessity of 
mutual assent and of certainty In the agreement apply. 

As in the case of other contracts, an offer and 
an acceptance are necessary in order to constitute 
a binding separation agreement.^*^ 

Where the agreement provides that it shall be¬ 
come effective on approval by the court, it does 
not become binding until it has been so approved.*^ 

Certainty, The contract must not be so vague, 
uncertain, and ambiguous as to be incapable of en- 
forcement.^® The law, however, regards that as 


Ky.—Sparks v. Sparks, 284 S.W. 1111, 
216 Ky. 608. 

76. Wash.—In re Madden’s Estate, 
28 P.2d 280, 176 Wash. 51. 

80 C.J. p 1061 note 33. 

77. W.Va.—Cheuvront v. Cheuvront, 
46 S,E. 233, 54 W.Va. 171, 

78. N.J,—^Dennison v. Dennison, 130 
A. 463, 98 N.J.Eq. 230, affirmed 133 
A. 919, 99 N.J.Bq. 883. 

78. Okl.—Gardner v. Gardner, 37 P, 
2d 699, 169 Okl. 469. 

80. N.T.—^Rosenblatt v. Rosenblatt, 
204 N.T.S. 676, 209 App.DlV. 373, 
reversing 203 N.Y.S. 798, 123 Misc. 
100 . 

81. Mass.—Commissioner of Corpo¬ 
rations and Taxation v. Dalton, 23 
K.E2d 147, 304 Mass. 147. 

83 ;. Cal.—Hensley v. Hensley, 183 P. 
445, 179 Cal. 284—Migala v. Dakin, 
277 P. 898, 99 Cal.App. 60. 

83 . Tenn.—^Matthews v. Matthews, 
148 S.W.2d 3, 24 Tenn.App. 580. 

84 . Wyo.—^Rinehart v. Rinehart, 75 
P.2d 390, 62 Wyo. 363. 

30 CJ. p 1061 note 36. 

Acceptanoe 

In determinmg validity of separa¬ 
tion agreement between husband and 
wife, court must indulge presumption 
that wife willingly accepted stipulat¬ 
ed and definitely fixed and amply as¬ 
sured allotments, rather than the 
hazards always attendant on allow¬ 
ances that subsequent events may 
sweep away.—Matthews v. Matthews, 
148 S.W.2d 3, 24 Tenn.App. 580. 


Pindings 

Separation agreements are pre¬ 
sumptively valid; and, where no is¬ 
sue has been presented on the fair¬ 
ness of the agreement, it is unneces¬ 
sary for the court to make a finding 
thereon.—^Morton v. Fuller, 281 P. 
377, 48 Idaho 203. 

Intervention of trostee 

A written separation agreement, 
executed through intervention of a 
trustee after separation of husband 
and wife, not shown to be result of 
fraud or duress, was presumptively 
fair in absence of showing to con¬ 
trary.—Cleary v. Da France, 199 A. 
242, 109 Vt. 422. 

Presumption was in favor of valid¬ 
ity of separation agreement providing 
for wife’s support.—^In re Pierce’s Es¬ 
tate, 187 A. 68, 123 Pa.Super. 171. 

85. Neb.—Hiett v. Hiett, 103 N.W. 

1051, 74 Neb. 96. 

Oollnsion 

A presumption does not exist that 
a contract for settlement of property 
rights, made in contemplation of a 
possible divorce, is necessarily col¬ 
lusive, and hence unenforceable, but 
in each particular case court should 
look to all facts to determine wheth¬ 
er contract has that effect—Giddings 
V. Giddings, 119 P.2d 280, 167 Or. 504, 
adhering to 114 P.2d 1009, 167 Or. 
504. 

Where there was no evidence in 

record in divorce action concerning 
who prepared separation agreement 
entered Into by parties prior to di¬ 
vorce, or concerning circumstances 
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under which it was prepared, it could 
not be held that agreement was not 
freely and intelligently made and en¬ 
tered into by husband.—^Petty v. Pet¬ 
ty, 76 P.2d 860, 147 Kan. 342. 

83. Neb.—^Hiett v. Hiett, 108 N.W. 
1061, 74 Neb. 96. 

87. Ohio.—Schlff V. Schiff, App., 45 
N.B.2d 132, application denied and 
motion overruled 48 N.E.2d 139. 

Separation agreement held accepted 
hy wife 

I Pa.—^In re Lineaweaver's Estate, 131 
I A. 878, 284 Pa. 384. 

Tenn.—Matthews v. Matthews, 148 
S.W.2d 3, 24 Tenn.App. 680. 

8& Tex.—Scannell v. Scannell, Civ^ 
App., 117 S.W.2d 638. 

Death before presentation 
Oral agreement as to contents of 
proposed decree for maintenance was 
not specifically enforceable where, 
prior to presentation of proposed de- 
cree, defendant died.—Braunstein v. 
Guarantee Trust Co., 168 A. 434, 114 
N.J.Bq. 181, affirming 161 A. 473, 106 
N.J.Eq. 541. 

89. Date of termination 

(1) Where the nature of the sepa¬ 
ration agreement is such that it 
must necessarily be limited In its 
duration by the happening of any 
one of several contingencies, it is- 
not unenforceable for failure to fix 
a definite time for Its duration.— 
Ashby V. Gibbon, Tex.Civ.App.. 69 
S.W.2d 446. 

(2) Separation agreement whereun-. 
der husband agreed to make monthly 
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certain which is capable of being ascertained and 
definitely fixed.*® 

§ 595. -Form 

There must be a compliance with statutory require¬ 
ments as to the form of separation agreements. 

There must be a compliance with any statutory 
requirements as to the execution of separation 
agreements.®^ Under some statutes such agree¬ 
ments must be in writing,a requirement which 
has been held to imply that the agreement must not 
only be in writing, but also that the writing must 
be signed by both parties.®® In the absence of such 
a statute, an oral separation agreement may be en¬ 
forced,®^ particularly in equity,® 5 and even though 
an oral agreement is within the statute of frauds, 


a court of equity may enforce it in case of part 
performance.®® It is held thdt a seal is not neces- 
sary.®7 That a separation has already taken place 
need not be stated in the agreement, as the valid¬ 
ity of the agreement depends on the existence of 
the fact of separation and not on a recital there¬ 
of.®® 

§ 596. -Consideration 

A separation agreement, In order that It may be en¬ 
forceable, must be supported by a consideration. Gen¬ 
eral rules apply as to what constitutes a sufficient con¬ 
sideration. 

A separation agreement between husband and 
w'ife must be supported by a consideration in or¬ 
der that it may be enforceable.®® 


payments for support of wife and 
child was not so vague, uncertain, 
and ambiguous as to be incapable of 
enforcement for failure to state in 
terms the date when monthly pay¬ 
ments by husband would terminate, 
where such date could be ascertained 
by reasonable construction.—Craig v. 
Craig, 188 S.EI. 755, 53 Ga.App. 632. 

(3) Written agreement between 
husband and wife fixing amount of 
payments for wife's support on sep¬ 
aration, which did not fix duration 
of agrreement, would be operative un¬ 
til some action was taken by court 
whereby alimony would be provided. 
—^Roberson v, Roberson, 169 So. 292, 
232 Ala. 647. 

Provision for ohilOren 

Settlement held not invalid for 
uncertainty because of failure to 
make provision for the supi>ort of 
children.—Kelly v. Kelly, 18 P.2d 781, 
129 CaLApp. 325. 
dOi. Acceleration danse 

A separation agreement providing 
for the payment of a monthly sum 
during the life of the wife but ter¬ 
minable in the evqnt of her remar¬ 
riage, and providing that in the event 
of the willful and intentional breach 
of any of the conditions by husband, j 
wife might declare the entire amount 
due and payable in accordance with 
the usual and accepted tables of life | 
expectancy was not void for **uncer- 
tainty”, since things which are capa¬ 
ble of being made certain will be 
treated as certain.—Seyler v. Seyler, 
122 P.2d 804, 190 Okl. 253. 

Sattlsment held not invalid on the 
ground of uncertainty as to the time 
of performance and the subject mat¬ 
ter.—Kelly V. Kelly, 18 P.2d 781, 129 
Cal.App. 825. 

91. Cal.—Pitch v. Tyler, 288 P. 74, 

105 CaLApp. 306. 

Where oertlfloate of a specified 
officer that the separation agreement 
is not unreasonable or Injurious to 
the wife is required by statute, it 


must be supplied.—^Archbell v. Arch¬ 
bell. 74 S.E. 327, 158 N.C. 408, Ann. 
Cas.l918D 261. 

92. Cal.—Pitch v. Tyler, 288 P. 74, 
105 Cal.App. 306. 

30 C.J. p 1061 note 41. 

93. better from husband to wife's 
attorney did not constitute valid 
separation agreement, since it was 
not signed by both parties.—^Fitch v. 
Tyler, supra. 

94. Emery v. Neighbor, 7 N.J. 
lAw 142, 11 Am.D. 541. 

Pa.—^Price's Appeal, 2 Mon. 554. 

30 C.J. p 1061 note 39. 

95. Ind.—^Dutton v. Dutton, 30 Ind. 
452. 

96. Ohio.—^Thomas v. Brown, 10 
Ohio SL 247. 

97. Wash.—Worden v. Worden, 166 
P. 601, 96 Wash. 692. 

98. N.T.—McGean v. Parsons, 134 
N.T.S. 649, 160 App.Dlv. 208. 

99. CaL—Queen v. Queen, 112 P.2d 
755, 44 Ccd.App.2d 475—^Morrow v. 
Morrow, 105 P.2d 129, 40 Cal.App. 
2d 474. 

Ga—Hayes v. Hayes, 15 S.K2d 626, 
65 Ga.App. 222, transferred, see 
11 S.E,2d 764, 191 Ga. 237—Wal¬ 
lace V. Wallace, 7 S.E.2d 604, 606, 
61 GcuApp. 789, citing Oorpus Juris. 
La.—Succession of Vidalat, 99 So. 
801, 155 La. 1005. 

Mich.—^Nance v. Gentry, 5 N.W.2d 
689, 303 Mich. 121. 

N.T.—Seelau v. Seelau, 198 N.T.S. 
41. 

30 C.J. p 1061 note 47. 

Agreements hdld supported by con¬ 
siderations 

Cal.—Huntsberger v. Huntsberger, 43 
P.2d 258, 2 CaL2d 655—Sears v. 
Schwartz, App., 142 P.2d, 334— 
Dobbins v, Horsfall, App., 186 P. 
2d 35—^Thompson v. Thompson, 41 
P.2d 382, 4 CaLApp.2d 624—Short 
V. Short, 288 P. 1111, 106 CaLApp. 
210 . 


Ill.—Williams v. Watson. 50 N.R2d 
967, 320 IlLApp. 295. 

Minn.—McCormick v. Hoffert, 248 N. 
W. 392, 186 Minn. 380—Vander¬ 
burgh V. Vanderburgh, 180 N.W. 
999, 148 Minn. 120. 

N.M.—McDaniel v. McDaniel, 16 P.2d 
229, 36 N.M. 335. 

N.T.—Card V. Card. 12 N.T.S.2d 246, 
171 Misc. 217—^Everltt v. Everitt, 
201 N.T.S. 305. 

Ohio.—Tulhs V. Tullis, 34 N.B.2d 212, 
138 Ohio St. 187. 

Pa.—In re Lineaweaver*s Estate, 131 
A. 378, 284 Pa. 884 
Wash.—Granat v. Granat, 65 P.2d 
220, 189 Wash. 308. 

Bifect of seal 

Where separation agreement and 
supplemental separation agreement 
were under seal, consideration was 
imported.—Williams v. Watson, 50 N. 
E.2d 967, 320 IlLApp. 295. 

Failnre of consideration 

(1) If the separation does not oc¬ 
cur and the husband remains with 
the wife and supports her, the sepa- 

I ration agreement becomes invalid be¬ 
cause the consideration to support It 
fails.—Greenwood v. Greenwood, 93 
A. 360, 113 Me. 226. 

(2) If the wife had another hus¬ 
band living at the time of the sepa¬ 
ration agreement, there was a fail¬ 
ure of consideration.—^Abrams v. 
Abrams, 270 N.T.S. 841, ISO Misc. 
660. 

(3) Consideration for a note and 
mortgage, given in anticipation of 
divorce as a property settlement, 
did not fail when no final decree was 
entered in the pending action, where 
a new action for divorce was started 
wherein final decree was entered on 
substantially the same grounds and 
was silent as to property rights.— 
Osmundson v. Hammond, 251 P. 580, 
141 Wash. 281. 

(4) Husband who executed note to 
wife from whom he was obtcdning di¬ 
vorce, in consideration of wife's pro- 
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Duty to support. The duty of the husband to 
support the wife is a sufficient consideration to sus¬ 
tain his promise for such support while living apart 
from her,^ and the release of the husband from all 
other claims for the wife’s support is a sufficient 
consideration for a reasonable provision for the 
wife.2 Where the wife has, by her conduct, for¬ 
feited her right to support from her husband, it 
has been held that the absence of such duty pre¬ 
vents the promise to support her from being sup¬ 
ported by a valuable consideration.® It has been 
held that a promise by the husband to support the 
wife, being a promise to do only what he is re¬ 
quired by law to do, does not constitute a consid¬ 
eration for a promise by the wife, such as a prom¬ 
ise to remain away from the husband and not to 
disturb or molest him.* 

Although there is authority to the contrary,® a 
bond or covenant by a trustee for the wife,® or by 
the wife herself under statutory permission,^ to in¬ 
demnify and protect the husband from his legal lia¬ 


bility for the wife’s support and from debts for 
necessaries incurred by her during the separation, 
or from further claims on her part, constitutes a 
valuable and sufficient consideration from the wife 
for the promises and stipulations of the husband in 
a separation agreement. However, a deed of sep¬ 
aration containing no covenant on the part of the 
trustee to indemnify the husband is not on that 
account void as between the parties,® and there may 
be other consideration for the stipulation of the 
husband.® 

Mutual promises. The mutual promises of hus¬ 
band and wife have been held to constitute a suf¬ 
ficient consideration for a separation agreement,^® 
or a property settlement on separation but im- 
der a statute providing that husband and wife can¬ 
not contract to relieve the husband from his liabil¬ 
ity to support his wife, a mutual covenant to sepa¬ 
rate cannot support any part of the consideration 
for a separation settlement^® 

Where the settlement is made through the inter- 


vidlng for children, was not estopped 
from defending action on note for 
failure of consideration, notwith¬ 
standing husband did not demand 
note back at time he took children 
to raise because of failure of wife 
to provide properly for them.—Olbert 
V. Key, Mo,App., 93 S.W.2d 1048, 

1. Ga,—^Hayes v. Hayes, 15 S.EL2d 
526, 65 Ga.App. 222, transferred, 
see 11 S.R2d 764, 191 Ga. 237— 
Wallace v, Wallace, 7 S.R2d 604, 
606, 61 GaA.pp. 789, citing Gozpna 
Juris—Craig v. Craig, 186 S.E. 755, 
53 Ga.App. 632. 

Ill.—^Henderson v. Henderson, 8 N.R 
2d 545, 290 HLApp. 448. 

Minn.—Vanderburgh v* Vanderburgh, 
188 N.W. 276, 152 Minn. 189. 

Mo.—^Poor V. Poor, App., 167 S.W,2d 
471. 

Tenn.—KiUibrew v. Killlbrew, 137 S. 

W.2d 953, 24 Tenn.App. 24. 

30 C.J. p 1062 note 56. 

2. Minn.—Vanderburgh v. Vander¬ 
burgh, 188 N.W. 276, 152 Minn. 189. 

30 C.J. p 1062 note 67. 

Promise to demand no more 
The husband's duty to support his 
wife and her right to compel him 
to do so In one way or another, cou¬ 
pled with her promise to demand no 
more in the way of support than the 
contract calls for, are sufficient to 
constitute a consideration for his 
promise. 

Del,—Whitten v. Bird, 2 A.2d 83, 23 
Del.Ch. 36—^Peters v. Peters, 169 
A. 298, 20 DeLCh. 28. 

Fla.—Hagen v. Viney, 169 So. 391,124 
Fla. 747. 

Vt—Cleary v. La France, 199 A. 242, 
199 Vt 422. 


Property and aUmony rigrhts 

An act under private signature ex¬ 
ecuted prior to institution of wife's 
suit for separation from bed and 
board and ratified by wife after 
judgment of separation was rendered, 
but before Judgment was signed, 
showing affirmatively that certain 
property was transferred to wife by 
husband in settlement of both .her 
community and alimony rights, was 
supported by a consideration.—Shan¬ 
non V. Shannon, 177 So. 676, 188 La 
588. 

3. Ind.—Scherer v. Scherer, 55 N.E. 
494, 23 lnd.App. 384, 77 Am.S.R. 
437. 

4. Mo.—In re Wood, 232 S.W. 671, 
288 Mo. 588. 

5. Mo.—^In re Wood, supra. 

30 C.J. p 1062 note 69. 

6. N.T.—Galusha v. Galusha 33 N. 
E. 1062, 138 N.Y. 272—Galusha v. 
Galusha, 22 N.B. 1114, 116 N.Y. 635, 
15 Am.S.R. 453, 6 L.B.A. 487. 

30 C.J. p 1062 note 70. 

7. Mass.—Winn v. Sanford, 18 N.B. 
677, 148 Mass. 39, 1 L.R.A. 512. 

N.Y.—Hollhan v. Holihan, 80 N.Y.S. 
44, 79 App.Dlvi 475. 

8. N.Y,—Greenleaf v. Blakeman, 56 
N.Y.S. 76, 25 Misc. 564, modified on 
other grounds 68 N.Y.S. 76, 40 App. 
Div. 371, affirmed 60 N.B. 1111, 166 
N.Y. 627. 

9. N.J.—Aspinwall v. Aspinwall, 24 
A. 926, 49 N.J.Ba. 302. 

80 aj. p 1063 note 73. 

la CaL—^Brown v. Brown, 256 P. 

' 595, 83 Cal.App. 74. 

N.D.—^Fisher v. Fisher, 207 N.W. 434, 
63 N.D. 681. 

30 C.jr. p 1062 notes 55, 66-98, 
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Bad bargain. 

Separation agreement made under 
statute is enforceable despite bad 
bargain .—Viera v. Webb, 245 P. 267, 
76 Mont. 88. 

PamJly settlement, of itself, con¬ 
stitutes ample consideration for hus¬ 
band's promise to make periodic pay¬ 
ments for support of child.—Huffman 
V. Huffman, 166 A. 670, 311 Pa. 123, 
reversing 161 A. 444, 106 Pa.Super. 
241. 

IL Cal.—Chilwell v. Chilwell, 106 P. 

2d 122, 40 Cal.App.2d 550. 

Mo.—North V. North, 100 S.W.2d 682, 
339 Mo. 1226, 109 A.L.R. 1061. 
Tex.—Scott V. Port Worth Nat. Bank, 
Civ.App., 126 S.W.2d 366, 363, error 
dismissed, citing Corpus Juris— 
Ashby V. Gibbon, Civ.App., 69 S.W. 
2d 445, 447, citing Corpus Juris. 

Vt.—Cleary v. La Prance, 199 A. 242, 
109 Vt. 422. 

Notes 

(1) Notes executed in furtherance 
of such an agreement are supported 
by an adequate consideration. 

Ill.—Guerten v. Zachas, 256 Ill.App. 
386. 

Iowa.—Castelline v. Pray, 205 N.W. 
339, 200 Iowa 695. 

(2) Wife's relinquishment of sup¬ 
port from husband and her agree¬ 
ment to support daughter was con¬ 
sideration for note by husband pay¬ 
able to daughter.—Semon v. Ilgen- 
frltz, Mo.App., 26 S.W.2d 836. 

12. N.Y.—^Landes <v. Iiandes; 169 N. 
Y.S. 586, 94 Misc. 486, affirmed 159 
N.Y.S. 280, 172 App,Dlv. 758. 

30 C.J. p 1062 notes 48-64. 
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vention of a trustee, the trustee's contract in be¬ 
half of the wife is sufficient to support the hus¬ 
band’s contract.13 

Relinquishment of rights. A relinquishment by 
the wife of her interest in the husband's property 
is an ample consideration for his covenant to pay 
to her, or to a trustee for her, an agreed sum of 
money for her support,or for a present convey¬ 
ance of property to her,16 especially where the 
amount received by the wife on separation, in con¬ 
sideration of the release by her of all claims on 
her husband’s estate, is probably greater than what 
she would have received by descent.i6 So, also, a 
promise by the wife to relinquish her right, if any, 
to a divorce,!^ or a promise to release a claim for 
alimony,16 is sufficient consideration to support a 
separation agreement. 

Support and education of children. Periodic pay¬ 
ments to the wife are a sufficient consideration for 
her undertaking in an agreement of separation, to 
support, care for, and educate the minor children of 


the marriage.i6 The wfe’s agreement to educate 
and support a minor child of the marriage and to 
keep him in proper surroundings has been held to 
support the husband's agreement to make periodic 
payments to her.^o 

§ 597. — Intervention of Trustee 

Under the Influence of modern statutes removing the 
common.law disabilities of a wife, as a general rule 
the intervention of a trustee is not essential to the valid¬ 
ity of a separation agreement, and, in the absence of such 
a statute it is generally held that such an agreement Is 
enforceable In equity. 

At common-law, the incapacity of the wife to 
make contracts or sue for their enforcement makes 
the intervention of a trustee essential to the valid¬ 
ity of a deed of separation and separate mainte- 
nance.2i A court of equity, however, will sustain 
a reasonable and just contract for separate mainte¬ 
nance without the intervention of a trustee^^ in 
many instances, and, under the influence of modem 
statutes removing the common-law disabilities of 
the wife, a trustee is generally not necessary at 
the present time.^S 


13. Vt.—Cleary v. La France, 199 A. 
242, 109 Vt 422. 

To traiuniilt money 
A promise of the husband to pay a 
monthly sum to a trustee is support¬ 
ed by the trustee's promise to trans¬ 
mit the payments to the wife for the 
support of herself and children.— 
Equitable Trust Co. v. Moseley, 187 
A. 23, 21 Del.Ch. 268. 

14. Ala.—^Kirkland v. Kirkland, 181 
So. 96, 236 Ala. 120. 

Cal.—Gummerson v. Gummerson, 68 
P.2d 394, 14 Cal.App.2d 450—Brown 
V. Brown, 266 P. 696, 88 Cal.App. 
74. 

Ky.—^Williams v. Williams, 8 Bly.Op. 
363. 

30 C.J. p 1062 note 60. 

Belease held consideration 

Postnuptial agreement was held 
not to be based on the consideration 
that it was in lieu of alimony as 
expressed, but on the consideration of 
the wife’s release of her rights in the 
husband's property.—^Eschner v. 
Eschner, 131 S.E. 800, 146 Va. 417. 

15. IJ.S.—^Daniels v. Benedict, Colo., 
97 F. 367, 88 aC.A. 592. 

Mortgage 

Wife's agreement in writing to ex¬ 
ecute releases of dower, when re¬ 
quested, and to vacate premises, was 
lawful consideration for execution of 
mortgage to her.—^Mayhew v. Chap¬ 
man, 174 A. 738, 117 N.J.Bq. 27, af¬ 
firming 173 A. 96, 116 N.J.Eq. 264. 

18. Miss.—Wyatt v. Wyatt, 32 So. 
817, 81 Miss. 219. 

N.Y.—^Kaufman v. Kaufman, 142 N. 
Y.S. 1048. 168 App.Div.. 892. 

420.J,S.—12 


17- Ky.—Hite v. Hite, 124 S.W. 815, 
136 Ky. 629. 

18. S.C.—^Bratton v. Massey, 16 S.C. 
277. 

Compromise of existing suit 
Where a wife. In 1937, sued a hus¬ 
band for alimony, and pending the 
suit they entered into a written 
agreement in compromise and settle¬ 
ment of the wife's asserted claim, in 
which agreement the husband prom¬ 
ised to make certain payments to the 
wife, it was no defense to a suit by 
the wife on the promise to plead 
that such agreement was without 
consideration by reason of a previous 
settlement with the wife which she 
had accepted in full settlement of 
all claims for alimony.—Folds v. 
Folds, 1 S.E.2d 4, 187 Ga. 463. 

19. HI.—Shankland v. Shankland, 
134 N.E. 67, 801 Ill. 524. 

Pa.—Hodenbaugh v. Rodenbaugh, 17 
Pa.Super. 619. 

2(h Ill.—Shankland v. Shankland, 
184 N.E. 67. 301 IlL 624, reversing 
221 I11.APP. 637. 

81. Mass.—Taylor v. Ashe, 187 N.E. 

548, 284 Mass. 182—Oakes v. Oakes, 

I 165 N.E. 17, 266 Mass. 160. 

30 C.J. p 1063 notes 78, 82. 

Necessity of intervention of trustee 
in contracts between husband and 
wife generally see supra § 123. 
Agreement held valid 
A postnuptial agreepaent when the 
husband and wife - are separated, 
when made through a trustee, is 
valid.—Aitchison v. Chamberlain, 136 
N.E. 818, 248 Mass. 16. 

FaUnre of teustee to sign 
Where a husimnd and wife enter 
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into an agreement that assets be 
placed in the hands of a trust com¬ 
pany as trustee, from which it is to 
pay to the wife certain sums in lieu 
of her maintenance, such agreement 
purporting to be triplicate, but ex¬ 
ecuted by only two of the parties, 
and not by the trustee, the contract 
is Incomplete and binds nobody.— 
Hedges v. Hedges, 163 A. 660, 112 
N.J.Bq. 111. 

Zh event of death 
Agreements between a third person 
acting for either a husband or wife 
and the husband or wife, made while 
spouses are living apart, or in con¬ 
templation of a separation, relating 
to payments for supiiort of wife or 
division of property, may properly 
provide for rights to be enjoyed by 
one spouse in estate of other in event 
of death of either.—O'Hara v. Dono¬ 
van, 21 N.E.2d 984, 803 Masa 893. 
Nature of obligation 
Where husband agreed to pay 
through trustee certain sum monthly 
for support of wife, payment for 
wife's support was discharge of an 
obligation which marital relationship 
imposed on him.—Commissioner of 
Corporations and Taxation v. Dalton. 
23 N.E.2d 147, 804 Mass. 147. 

88. Del.—^Peters v. Peters, 169 A. 
298, 20 DeLCh. 28. 

N.J.—^ohen v, Oohen, 188 A. 244, 121 
N.J,Eq. 299—^Hedges v. Hedges, 163 
A. 660, 112 N.J.Eq. Ill—Adams 
V. Adams, 8 A.2d 214, 17 N.J.Misc. 
234. 

Vt.—Cleary v. La France, 199 A. 242, 
109 Vt 422. 

30 ax p 1063 note 79. 

83. N.Y.—^La Montagne y. La Mon- 
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§ 598. Construction 

A separation agreement should be given a reason¬ 
able construction so as to effectuate the intention of the 
parties. 

The rules applicable to the construction of sepa¬ 
ration agreements are no different from those gov¬ 


erning the interpretation of other agreements.24 
Accordingly, a separation agreement should be giv¬ 
en a reasonable construction,25 so as to effectuate 
the intention of the parties,^® and the words em¬ 
ployed in the agreement will be given their ordinary 
meaning,27 unless it appears from the expressed in- 


tasnie, 267 N.T.S. 148, 239 App.Div. 
352, affirmed 191 N.E. 560, 264 N. 
T. 552—Bullock v. Bullock, 234 N. 
T.S. 705, 134 MIsc. 250, affirmed 
236 N.T.S. 760. 227 App.Div. 714. 
Pa.—Miller v. Miller, 131 A. 236, 284 
Pa. 414—Stull V. Stull, 191 A. 187, 
126 Pa.Super. 255. 

Tenn.—^Carroll v. Springer, 14 Tenn. 
App. 195—Russell v. Russell, 3 
Tenn.App. 232. 

Wyo.—^Rinehart v. Rinehart, 75 P-2d 
890, 52 Wyo. 363. 

30 CJ. p 1063 note 81. 

24. Fla.—^Bergman v. Bergman, 199 
So. 920. 145 Fla. 10. 

Ga.—^Brown v. Farkas. 25 S.E.2d 411. 
Tenn.—^Matthews v. Matthews, 148 S, | 
W.2d 3, 24 Tenn.App. 580. 

25, Ind.—^Higgins v. St. Joseph 
Loan & Trust Co. of South Bend, 
11 N.E.2d 79, 105 Ind.App. 170. 
Agraemeat to separate is not an 

agreement that either spouse has 
cause for divorce.—^Newcombe v. 
Newcombe, 168 N.W. 980, 203 Mich. 
163. 

Conoessioa or admission 
The recitations in a marriage set¬ 
tlement, entered into between hus¬ 
band and wife, in contemplation of a 
divorce to be granted to wife, that a 
divorce proceeding was pending on 
ground of husband's habitual drunk¬ 
enness and that husband denied such 
charge, constituted a concession to 
husband and was not an admission 
on part of wife that charge against 
husband was untrue which admis¬ 
sion would make the agreement void 
as “collusive".—^KUUbrew v. Killi- 
brew, 137 S.W.2d 953, 24 TenmApp. 
24. 

Partionlar agreements oonstraad 

(1) Property settlement providing 
for cash payment and “further" for 
monthly iiayments, required month¬ 
ly payments in addition to other pay¬ 
ments.—^Hollman v. Hollman, 264 P. 
289, 88 CaLApp. 748. 

<2) Provision for trust fund was 
held not separable from other provi¬ 
sions.—^Harrison v. Harrison, 153 A 
58, 160 Md. 378. 

(3) Receipt of money under agree¬ 
ment by wife to accept named sum 
on account of temporary alimony 
was not a representation by her that 
suit for permanent alimony would be 
abandoned.—^Heflinger v. Heflinger, 
132 S.E. 85, 161 Ga. 867. 

(4) Recital of satisfactory prop¬ 
erty settlement in contract did not 


constitute agreement that contract 
had been performed.—Young v. 
Thompson, 290 S.W. 83, 220 Mo.App. 
1266. 

(5) Third persons to whom stock 
was delivered as guaranty in accord¬ 
ance with separation agreement were 
held to act merely as pledgees and 
stakeholders.—Baumann v. Stetten, 
178 N.E. 764, 257 NT. 480, modify¬ 
ing 248 NY.S. 953, 232 App.Div. 802, 

I and reargument denied and remitti¬ 
tur amended 180 N.E. 353, 258 N.Y. 
607. 

(6) Time was held not of the es¬ 
sence of contract.—^Walsh v. Walsh, 
108 P.2d 765, 42 Cal.App.2d 287. 

(7) Under provision for termina¬ 
tion of trust, it was held that such 
provision did not aJfect the obliga¬ 
tion of the husband with respect to 
the weekly payments.—Crandell v. 
Crandell, 199 N.Y.S. 289, 206 App. 
Div. 106. 

(8) Where contract providing for 
monthly payments to wife and secur¬ 
ing them by lien on rent from hus¬ 
band’s realty contained no words of 
conveyance or transfer of an interest 
in property, contract was not a 
“mortgage."—Sanborn v. Sanborn, 89 
P.2d 830, 3 Cal.App.2d 437. 

(9) Other agreements. 

Ala.—^Rash v. Bogart, 146 So. 814, 
226 Ala. 284. 

Cal.—Fishhaugh v. Flshbaugh, 101 P. 
2d 1084, 15 CaL2d 446—Plante v. 
Bank> of America Nat Trust & 
Savings Ass’n, 128 P.2d 791, 54 Cal. 
App.2d '326—^Hutchinson v. Hutch¬ 
inson, 119 P.2d 214, 48 Cal.App.2d 
12—Blair v. Blair, 112 P.2d 39, 44 
■Cal.App.2d 140—^Taylor v. Taylor, 
103 P.2d 575, 89 Cal.App.2d 518— 
Paulin V. Paulin, 102 P.2d 809, 39 
Cal.App.2d 180—Thew v. Thew, 96 
P.2d 826, 35 Cal.App.2d 691—Du 
Quesnay v. Henderson, 74 P.2d 294, 
24 CaLApp.2d 11. 

Colo.—^Townsend v. Townsend, 236 P. 
1017, 77 Colo. 322. 

Conn.—^Hooker v. Hooker, 32 A2d 68, 
130 Conn. 41. 

Ill.—Lockett V. Lockett 267 HI.App. 
405. 

Kan.—Wamberg v. Wamberg, 206 P. 
889, 111 Kan. 248. 

Ky.—Belcher v. Belcher, 45 S.W.2d 
841, 242 Ky. 54. , 

Mo.—Dowd V. Dowd, App., 155 S.W.I 
2d 282. 

N.Y.—^Braunstein v. Baunstein, 12 N. 
T.S,2d 491, 257 App.Div. 206— 

Lowenthal v. Lowenthal, 243 N.Y. 
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S. 21, 229 App.Div. 446—Clay burgh 
V. Clayburgh. 218 N.Y.S. 457, 218 
App.Div. 411—Mead v. Mead, 202 
N.Y.S. 366, 122 Misc. 175—MacFad- 
den V. MacFadden, 44 N.T.S.2d 228. 
Pa.—^Van Sciver v. Van Sciver, 12 A 
2d 108, 337 Pa. 390—In re Dick’s 
Estate, 157 A 349, 102 Pa.Super. 
589—^Jackson v. Jackson, 45 
Dauph.Co. 160. 

26. Ga.—^Brown v. Farkas, 26 S.B. 
2d 411. 

Md.—Myers v. Myers, 137 A 501, 163 
Md. 44. 

N.Y.—^Krieger v. Krieger, 296 N.Y.S. 

261, 162 Misc. 930. 

Xnconslstent agreemexits 

(1) Where the terms of a property 
settlement agreement between hus¬ 
band and wife were conflicting, the 
question for determination was, what 
was the paramount purpose or para¬ 
mount provision of the instrument.— 
Moorhead v. Shafer, 90 P.2d 356, 32 
Cal.App.2d 616. 

(2) In case of inconsistent separa¬ 
tion agreements, at least where the 
contracts so provide, the provisions 
of the subsequent agreement will 
prevail.—Du Quesnay v. Henderson, 
74 P.2d 294, 24 Cal.App.2d 11. 

InteiitioxL must be discovered from 
the agreement and from such extrin¬ 
sic circumstances as are properly 
taken into view in such a case.— 
Bankers Trust Co. v. Willis, 288 N. 
T.S. 77*3, 248 App.Div. 753. 

27. Fla.—^Bergman v. Bergman, 199 
So. 920, 145 Fla. 10. 

N.Y.—In re Brown’s Will, 274 N.Y.S. 
924, 153 Misc. 282. 

Or.—^Phy V. Phy, 240 P. 237, 116 Or. 
31. denying rehearing 236 P. 751, 
116 Or. 31. 

Pa.—^Huffman v. Huffman, 166 A 670, 
311 Pa. 123, reversing 161 A 444, 
106 Pa.Super. 241. 

Sale 

Mortgaging of home was not 
“sale” of home within provision of 
property settlement agreement that 
when wife sold home awarded to her 
thereunder she would pay husband 
certain sum out of money received 
from sale.—Cowan v. Security-First 
Nat. Bank of Los Angeles, 51 P.2d 
440, 10 Oal.App.2d 390. 

Word ^^pproaoh," as used In a pro¬ 
vision that the husband shall never 
approach the wife against her will, 
is given its ordinary meetning of 
coming nearer in space.—^Pezzonl v. 
Pezzoni, 175 P. 801, 38 Cal.App. 209. 
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tent of the parties, or from their conduct or the cir¬ 
cumstances, that a special meaning was intended-^S 

It has been held that contracts to settle property 
rights between husband and wife are to be inter¬ 
preted liberally.29 It has also been held, however, 
that a separation agreement must be strictly con¬ 
strued,at least in so far as it may tend to limit 
the rights of the wife.^l Where the terms of the 
agreement are clear and only one reasonable inter¬ 
pretation can be given it, that construction will be 
adopted.32 Although the court will indulge in rea¬ 
sonable implications in order to effectuate the in¬ 
tention of the parties,^^ the court should not go be¬ 
yond the bounds of interpretation and into the 
realm of creation,^^ and, through a process of spec¬ 
ulative reasoning concerning what is called "the 


spirit” of the contract, establish an agreement en¬ 
tirely different from that indicated by the plain 
terms of the contract itself.^s It is to be assumed 
in the construction of a separation agreement that 
it contains all that the parties intended to agree 
to and that their minds met on.36 
In construing separation agreements, the court 
will look to the subject matter,^? the relation of 
the parties and the circumstances surrounding the 
execution of the contract,®^ the object to be accom- 
plished,^^ and, where the parties place a construc¬ 
tion on the contract, the court will follow it,^^ 

A separation agreement should be construed as a 
whole,^^ and where different instruments are exe¬ 
cuted as a part of the same transaction, they should 

be read together.'*^ 


28. Fla.—Bergnnan v. Bergman, 199 1 
So. 920, 145 Fla. 10. 

29. Kan.—^Dunsworth v. Dunsworth, 
81 P.2d 9, 148 Kan. 347. 

Pa.—^Jackson v. Jackson, 45 Dauph. 
C6. 160. 

30. Cal.—In re McNutt's Estate, 98 
P.2d 253, 36 Cal.App.2d 542. 

Depxivatloxi. of property ziglits 
In the construction of contracts, 
where it ie sought to deprive either 
husband or wife of property rights 
growing out of the marital relation, 
courts will go no further than the 
language of the contract extends, 
and will not deprive either spouse 
of such rights unless there is a clear 
and unmistakable intention to barter 
them away.—Girard v. Girard, 221 P. 
801, 29 N.M. 189, <35 A.L..H. 1493. 

31. Mo.—In re Wood, 232 S.W. 671, 
288 Mo. 588. 

N.Y.—In re Brown's Will, 274 N.T.S. 
924, 931, 153 Misc. 282, citing Cor¬ 
pus Jmls. 

32. Mich.—Carpenter v. Carpenter, | 
17 N.W. 598, 154 Mich. 100. 

N.T.—^In re Brown's Will, 274 N.T. 
S. 924, 153 Misc. 282—Rosenbloom 

V. Rudd, 31 N.T.S.2d 821. 

38. Cal.—^Rapp v. Rapp, 24 P.2d 161, 
218 Cal. 505. 

Conn.—^Hooker v. Hooker, 32 A.2d 68, 
130 Conn. 41. 

N.Y.—Clayburgh v. Clayburgh, 218 
N.Y.S. 457, 218 App.Div. 411. 

Pa,.—Schofield v. Schofield, 189 A. 

572, 124 Pa. Super. 469. 

34. N.T.—^In re Tankelowitz* Will, 
294 N.Y.S. 754, 162 Misc. 474—^In 
re Brown’s Will, 274 N.T.S. 924, 
153 Misc. 282. 

Pa.—In re Reed, 9<3 A. 502, 247 Pa. 
441. 

Tenn.—^Matthews v. Matthews, 148 S. 

W. 2d <3, 24 Tenn.App. 580. 

“In construing the contract we 
cannot permit equitable considera¬ 
tions or possible apparent Injustice 
to the defendant widow to cause us 


to write into the agrreement provi¬ 
sions which are not there or to de¬ 
lete any which the parties placed 
there."—Plante v. Bank of America 
Nat Trust & Savings Ass'n, 128 P. 
2d 791, 794, 54 Cal.App.2d 326. 

As written 

Court was bound to consider a 
deed of separation and an instru¬ 
ment purporting to be a deed of 
trust in pursuance thereof as such 
instruments were written.—^Fisher v. 
Fisher, 6 S.R2d 812, 217 N.C. 70. 
Duration 

Where parties entered into an 
agreement before finality of divorce 
decree in wife’s suit, whereby hus¬ 
band was to pay a monthly allow¬ 
ance for Joint support of wife and 
minor daughter, with no limitation 
as to time agreement, although con¬ 
tract by its nature implied a perma¬ 
nent duration and not merely until 
divorce decree became final, it would 
not be further implied that the 
agreement was intended to endure 
for the joint lives of the parties; 
but it would be construed as requir¬ 
ing monthly payments by husband 
during the minority of the daughter, 
as against contention that agreement 
was unenforceable because of its in- 
definiteness.—Miller v. Miller, CC.A. 
Okl., 134 F.2d 583. 

35. Pa.—In re Reed, 93 A, 502, 247 
Pa. 441. 

36. NT.—Clark v. Fosdick, 22 N.B. 
nil, 118 N.T. 7, 16 Am.S.R. 733, 6 
Ij.R.A. 132, affirming 13 Daly 500, 
1 N.Y.St 90—Smno v. Sinno, 21 
NT.S.2d 964, 174 Misc. 869—In re 
Brown's Will, 274 N.Y.S. 924, 153 
Misc. 282. 

Bvidenoo held to show that addi¬ 
tional promises were not given wife. 
—^Matthews v. Matthews, 148 S.W.2d 
3, 24 Tenn.App. 580. 

37. Ala—^Merchants' Nat Bank of 
Mobile V. Hubbard, 125 So. <335, 220 
Ala 372. 


38. Ala—^Merchants' Nat Bank of 
Mobile V. Hubbard, supra 

Cal.—^Huntsberger v. Huntsberger,, 
43 P.2d 258, 2 Cal.2d 655. 

Md.—Myers v. Myers, 137 A. 501, 153 
Md. 44. 

NT.—Clayburgh v. Clayburgh, 21^ 
N.T.S. 457, 218 App.Div. 411. 
Conduct of husband 
No indulgence should ^ granted 
husband wholly at fault with respect 
to his marital obligations, but the 
conduct of the husband is not the 
sole matter to be considered.—^Mat-. 
thews V. Matthews, 14Si ^.W.Jd 3, 24 
TenaApp. 580. 

Secret intention of one of the par¬ 
ties at the time of executing the 
agreement is irrelevant.—Paulin v. 
Paulin, 102 P.2d 809, 39 Cal.App.2d 
ISO. 

39. Ala—^Merchants' Nat. Bank of 
Mobile V. Hubbard, 125 So. 335, 
230 Ala 372. 

4a Ala—^Merchants* Nat Bank of 
Mobile V. Hubbard, supra 
Cal.—^Taylor v. Taylor, 103 P.2d 676, 
39 Cal.App.2d 518. 

HL—WUliams v. Watson, ‘50 N.E2d 
967, -320 IlLApp. 295. 

Bzeess payments 

A husband's payment of sums to 
wife in excess of his obligation, be¬ 
fore or after separatiozi, does not 
constitute a practical construction 
that he recognizes a legal obligation. 
—^MacFadden y. MacFadden, 44 NY. 
S.2d 228. 

41, Cal.—^Hupts^^erger v. Himts- 

berger, 43 P.2d 258, 2 Cal.2d 655— 
Blair v- Blair, 112 P.2d 39, 44 Cat 
App.2d 140—Moorhead v. Shafer, 
90 P.2d 356, 33 Cal.App.2d 615— 
Hollmai^ V. Hollman, 264 P. 289, 88 
CaLApp. 743. 

NY.—Clayburgh y. Clayburgh, 218 
N.Y.S. 457, 218 App.Div. 411. 

43. Cal.:=-=Security-First Nat Bank 
of Lqs Angeles v. Wright, 119 
2d 25^ 41 CatAPP.2A 787, 
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Property covered. The question whether a sepa¬ 
ration agreement covers all the property of the par¬ 
ties, or all rights or claims of each spouse in or 
against the property of the other, or whether cer¬ 
tain property right, or claims remain unaffected by 
the agreement, is to be determined by the terms of 
the agreement and the intention of the parties as 
shown thereby.^3 

Support and maintenance of wife. The intention 
of the parties controls as to the items to be includ¬ 
ed in a settlement of all the wife’s claims, present 
or future, for support and maintenance of herself. 

A provision for maintenance and support has been 
regarded as including expenses for medical serv¬ 
ices,^® but a contract releasing him from all claims 
for her support and maintenance, has been held not 
to relieve him from pa3rment of her burial expens- 
es.48 

Support, maintenance, and education of children. 
Provisions of separation agreements relating to sup¬ 
port, maintenance, and education of children will 


be given a reasonable interpretation, so as to give 
effect to the intention of the parties.^*^ A separa¬ 
tion agreement providing for periodic payments to 
the wife for her support and maintenance has been 
held to include the support of a minor child living 
with her.**® A provision for the support and main¬ 
tenance of the wife and children does not include 
the education of the children.^® 

Temporary or permanent separation. A contract 
of separation should not be construed so as to ef¬ 
fect a permanent separation v/hen a different con¬ 
struction is possible.®® A provision in a separation 
agreement that the husband shall depart for a for¬ 
eign country has been construed to mean that he 
shall go away permanently and not merely tempo¬ 
rarily.®^ 

The only effect of a separation agreement has 
been held to be to modify the parties’ customary 
rights and duties in the manner and extent provid¬ 
ed therein.®^ A separation agreement, imtil re- 


43L S.C.—Coley v. Coley, 77 S.E. 49, 
94 S.C. 383. 

SO C.jr. p 1064 note 98. 

Pftzticiilar settlttmants constmed 

(1) A property settlement agree¬ 
ment, reciting: that husband assigrned 
to wife one-half interest in proper¬ 
ty which husband migrht receive or 
become entitled to by gift, inherit¬ 
ance, bequest, or as beneficiary of 
any trust, constituted contract to 
pay over one-half trust benefits to 
which husband was entitled under 
will when received, notwithstanding 
that words of present assignment 
were used.—^Kelly v. Kelly, 79 P.2d 
1059, 11 Cal.2d 356, 119 A-L-R 71. 

<2) Contract construed as releas¬ 
ing all claims on husband’s proper¬ 
ty, although it was previously occu¬ 
pied as the homestead of the parties. 
—^Dutton V. Dutton, 213 P. 326, 113 
Kan. 146. 

(3) Stock dividends were held not 
"dividends or other income** paya¬ 
ble to owner under separation agree¬ 
ment providing for pledge of stock 
as guaranty of agrreed payments.— 
Baumann v. Stetten, 178 N.E. 764, 
357 N.Y. 480, modifying 248 N.T.S. 
953, 232 App.Div. 802, and reargu¬ 
ment denied and remittitur amended 
180 KK 353, 258 N.T. 607. 

(4) Other agreementa 

Ala.—^Merchants* Nat Bank of Mo¬ 
bile Y. Hubbard, 125 So. 335, 220 
Ala. 372. 

Colo.—^Townsend v. Townsend, 236 P. 
1017, 77 Colo. 322. 

Conn.—^Hooker v. Hooker, 32 A.2d 68, 
130 Conn. 41. 

Ind,—Higgins v. St Joseph Loan & 
Trust Co. of South Bend, ll N.B. 
2d 79, 105 lnd.App. 170. 


N.T.—^In re McCann’s Estate, 281 N. 

T.S. 445, 155 Misa 763. 

Tex.—Weir v. King, Civ.App., 166 S. 
W.2d 187. 

Wash.—^Bullock v. Parsons, 73 P.2d 
354. 192 Wash. 140. 

Property rights 

It is almost a universal rule that 
sei>aration agreements provide not 
only for maintenance, but likewise 
settle and determine the property 
Tights of the parties, both as to the 
present and future.—-Pitch v. Tyler, 
288 P. 74, 105 CaLApp. 306. 

Bights in estate 

Separation agreement was held to 
cover all contingent, inchoate, and 
prospective rights of the wife in the 
husband's estate.—Hash v. Bogart, 
146 So. 814, 226 Ala. 284. 

44. Pa.—^McClenen v. McClenen, *36 
Pa.Dist & Co. 270. 

46. N.Y.—^Krieger v. Krieger, 296 N. 
Y.a 261, 162 Misc. 930. 

40. Ohio.—^Humphrey v. Huff, 20 
Ohio Clr.Ct.,N.S., 178, 35 Ohio Cir. 
Ct 117, 3 Ohio A. 111. 

47 . Particular agreements construed 

(1) Husband held liable for medi¬ 
cal services furnished child.—Craig 
V. Craig, 186 S.E. 755, 53 Oa.App. 
632. 

(2) Contract respecting children’s 
maintenance held not to require wife 
to reimburse husband for amount 
commonwealth recovered for mainte¬ 
nance of feeble-minded son.—^Hlll v. 
Hobb, 168 N.E. 163, 268 Mass. 594. 

(3) Other agreements construed. 
Ga.—^Alford v. Alford, 190 S.E. 402, 

55 Ga.App. 338. 

N.Y.—Cogswell V. Cogswell, 224 N.Y. 
i S. 59, 130 Misc. 541. 
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pa.—^Brunner v. Brunner, 158 A, 615, 
104 Pa.Super. 539. 

30 C.J. p 1064 note 8. 

48. N.Y.—Clayhurgh v. Clayburgh, 
185 N.E. 701, 261 N.Y. 464, affirm¬ 
ing 258 N.Y.S. 1048, 236 App.Div. 
785. 

49. N.Y.—In re Nell’s Estate, 191 N. 
Y.S. 362, 117 Misc. 498. 

30 C.J. p 1064 notes 1, 2. 

SOi Vt.—Cleary v. La France, 199 
A. 242, 109 Vt 422. 

Not to interfere or aanoy 
A provision of the agreement that 
the parties shall not interfere with 
or annoy each other in the future 
will be construed merely as an 
agreement to remain away from 
each other while the agreement re¬ 
mains in force and not as indicating 
an intention that the agreement of 
separation shall be a perpetual one. 
—Carl V. Carl, 166 N.Y.S. 961. 

51- CaL—^Pezzonl v. Pezzoni, 176 P. 

801, 38 Cal.App. 209. 

58L N.Y.—^In re Brown’s Will, 274 N. 

Y.S. 924, 153 Misc. 282. 

Attack on assignment 
Divorced wife, who, prior to di¬ 
vorce, agreed to accept from hus¬ 
band monthly payments as allowanc¬ 
es was held precluded from attack¬ 
ing husband’s deed of assignment 
for benefit of creditors on ground 
that wife had lien for alimony.*— 
De Hart v. De Hart, 180 S.E. 307, 
164 Va. 455. 

Bisposal of property 

Provision of separation agreement 
that either spouse could dispose of 
property In any way deemed fit, gave 
either spouse freedom of action in 
disposing of assets, so that any will 
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pudiated, stands in substitution of the husband’s 
legal duty to support the wife;53 and, at least 
where there has been adequate provision made in 
the separation agreement for her support, she can¬ 
not obtain reimbursement for her expenditures for 
necessaries while the agreement is in full force and 
effect.54 A provision in a separation agreement for 
an annuity to be paid the wife does not constitute 
a lien or charge on the husband’s property until 
reduced to judgment in a proper proceeding.^® 

Trustee. The duties of a trustee in a separation 
agreement depend on the terms of the agreement.®® 
Where it is agreed that the husband is to pay the 
expenses of the trust, the trustee can look to the 
husband alone for reimbursement therefor.®^ 
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§ 599. Performance and Enforcement Gener¬ 
ally 

Separatfon agreements, unless the public interest Is 
involved, will be enforced like other agreements. 

Where no public interest is involved,®® separation 
agreements, lawful when made, will be enforced 
like other agreements, unless impeached or chal¬ 
lenged for some cause recognized by law.®® It is 
not in the power of either party acting alone and 
against the will of the other to destroy or change 
the agreement.®® Accordingly, a valid separation 
agreement stands and is binding on both parties un¬ 
til it is set aside or rescinded,and where one 
party has performed, the other should be required 

to perform.®^ 

A court of equity enforces a separation agree¬ 
ment to the extent that it finds the agreement to 
be equitable and just®® and so far as is necessary 
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thereafter made or any other overt 
act of disposal by either spouse 
would be binding on the other 
spouse.—In re Tankelowitz* Will, 294 
N.T.S. 754, 162 Misc. 474. 

Divorce a vinonlo 
A '^separation agreement** between 
husband and wife does not amount to 
a "divorce a vinculo," and the mar¬ 
riage remains in force, with modifi¬ 
cation as to rights of alimony or 
consortium.—In re Griffith's Will, t 
KT.S.2d 925, 167 Misc. 366. 

Direct on marital relation 

A separation agreement between 
busband and wife has no more effect 
•on the marital relation of the par¬ 
ties than a Judgment of separation 
in an action between them.—^In re 
Griffith's Will, 3 N.T.S.2d 925, 167 
Idisc. 366. 

33. N.J.—Clark v. Clark, 176 A. 81, 
13 N.J.Misc. 49. 

34. N.T.—Ashmead v. Sullivan, 191 
N.Y.S. 205, 198 App.Dlv. 885. 

35. Va,—Eschner v. Bschner, 181 S. 
B. 800, 146 Va. 417. 

38l N.Y.—Brown v. Cleveland Trust 
Co., 196 N.Y.S. 590, 203 App.Div. 
435. 

37. N.Y.—Brown v. Cleveland Trust 
Co., supra. 

38. N.Y.—Schmelzel v. Schmelzel, 38 
N.B.2d 114, 287 N.Y. 21, reversing 
27 N.Y.S.2d 442, 261 App.Div. 994, 
reargument denied 28 N.Y.S.2d 153, 
'262 App.Div. 747, and appeal dis¬ 
missed 39 N.E.2d 269, 287 N.Y. 89, 
reargument denied 40 K.B.2d 38, 
287 N.Y. 752. 

.39. N.Y.—Schmelzel v. Schmelzel, 
supra—Goldman v. Goldman, 26 N. 
E.2a 265, 2«2 N.t, 296, affirming 
X2 J^.Y.SJm 257 AppJDiv. 824, 


appeal denied 13 N.Y.S.2d 960, 257 
App.Div. 961. 

30 C.J. p 1064 note 12. 

Xn actions other than for divorce, 
property settlement contracts be¬ 
tween husband and wife are Judged 
by the same rules as other contracts 
between persons occupying fiduciary 
relations, and, if valid, will be en¬ 
forced.—Sanborn v. Sanborn, 39 P.2d 
830, 3 CaLApp.2d 437. 

SO. N.Y.—Schmelzel v. Schmelzel, 38 
N.E.2d 114, 287 N.Y. 21, reversing 
27 N.Y.S.2d 442, 261 App.Div. 994, 
reargument denied 28 N.Y.S.2d 153, 
262 App.Div. 747, and appeal dis¬ 
missed 89 N.B2d 269, 287 N.Y. 89, 
reargument denied 40 N.E.2d *38, 
287 N.Y. 752—Goldman v. Gold¬ 
man, 26 N.B.2d 265, 282 N.Y. 296, 
affirming 12 N.Y.S.2d 690, 257 App. 
Div. 824, appeal denied 18 N.Y.S. 
2d 960, 257 App.Div. 961. 

61. U.S.—Tilles V. Commissioner of 
Internal Revenue, C.C.A., 113 F.2d 
907, 

Ark.—Sherman v. Sherman, 252 S.W- 
27, 159 Ark. 364. 

Ka^n,—^Perkins v. Perkins, 114 P.2d 
804, 154 Kan. 73. 

Mo.—^Young V. Thompson, 290 S.W. 

85, 220 Mo.App. 1266. 

N.J.—Pierson v. Pierson, 181 A. 26, 
119 N.J.Ba. 19—Sobel v. Sobel. 132 
A, 608, 99 N.J.E<1. 376. 

N.Y.—Randall v. Randall, 5 N.Y.S.2d 
886, 254 App.Div. 931—^In re Her¬ 
rick's Estate, SI N.T.S.2d 121, 177 
Misc. 687—Sinno v. Slnno, 21 N.Y. 
S.2d 964, 174 Misc. 869—Stone v. 
Stone, 19 N.Y.S.2d 93, 173 Misc. 
774—Vallee v. Vallee, 275 N.Y.S. 
808, 153 Misc. 641, affirmed 271 N. 
Y.S. 961, 241 App.Div. 861—In re 
Brown's Will, 274 N.Y.S. 924, 153 
Misc. 282—^In re Tierney's Estate, 
266 N.Y.S. 61, 148 Misc. 378-Crow- 
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ell V. Crowell, 238 N.Y.S. 44, 135 
Misc. 630, affirmed 242 N.Y.S. 811, 
229 App.Div. 771—^Murphy v. 
Murphy, 236 N.Y.S. 182. 134 Misc. 
590—Blueglass v. Blueglass, 215 
N.Y.S. 326, 127 Misc. 157—Cohn v. 
Cohn. 200 N.Y.S. 431, 120 Misc. 731. 
Ohio.—Tunis V. Tunis, 34 N.E.2d 212, 
138 Ohio St 187—Bonadio v. Bon- 
adio, SO Ohio N.P.,N.S., 470. 

80 C.J. p 1064 notes 18, 19. 

Bailnaent 

Where the wife by separation 
agreement accepted certain real es¬ 
tate and surrendered any claim to 
the other property of the husband, 
her continued possession of the hus¬ 
band's furniture constituted a bail¬ 
ment for an Indefinite time, and the 
husband was entitled to recover it 
Mont—Viers v. Webb, 245 P. 257, 76 
Mont. 88. 

N.Y.—In re Warren, 202 N.Y.S. 586, 
207 App.Div. 793. 

Pinaacial reverses 
Husband wae not relieved from 
making payments provided for in 
separation agreement because of 
financial reverses.—^Lehmann v. Leh¬ 
mann, 244 N.Y.S. 265, 137 Mieci 8. 

62. Ky.*—Edleson v. Edleson, 200 S. 
W. 625, 179 Ky. 300. 

63 . N.J.—Phillips v. Phillips. 178 A 
265, 118 N.J.Ea. 189, reversed m 
part on other ground 188 A 220, 
119 N.JJB3<i. 462, affirmed in part 
188 A 222, 119 N.J.Eq. 497—Hal¬ 
stead V. Halstead. 70 A 928, 74 N. 
LEq. 696. 

Or.—Hill V. Hill, 264 P. 447, 124 Or. 
864. 

SnitafMlity 

Enforcement of contract for wife's 
support on divorce depends on suita¬ 
bility of contract for wife under 
circumstances.—Sobel v. Sobel, 182 
A 603, 99 N.J.Ea. 876. 
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to preserve the substantial rights of the parties.®^ 
A court of law will enforce the contract as written, 
and, if the contract as wTitten is incomplete, it can 
be cured only by an appropriate action in equity for 
reformation or some other suitable proceeding,®^ 

A person who receives property under a separa¬ 
tion agreement in trust for the wife may be re¬ 
quired by the wife to account therefor.®® 

Adultery, The authorities generally agree that 
the adultery of the wife subsequent to the making 
of a separation agreement does not, in the absence 
of a stipulation to the contrary,* furnish ground for 
the setting aside of the agreement or the release 
of the husband from his obligation thereunder,®^ 
even though such adultery is followed by the birth 
of a spurious child.®® 


Effect of breach. Although both parties to a sep¬ 
aration agreement are required to attempt to carry 
it out in good faith,®® it is not every violation of 
the terms of a separation agreement by one spouse 
that will exonerate the other spouse from perform¬ 
ance and the same strict principles that are ap¬ 
plied to or govern the duties of parties to business 
contracts cannot always govern or be applied to 
the enforcement of every provision of a separation 
agreement.*^^ In order that a breach by one spouse 
of his or her covenants may relieve the other spouse 
from liability under the latter’s covenants, the re¬ 
spective covenants must be interdependent, rather 
than independent ^nd the breach must be of a 
substantial nature,*^® must not have been caused by 
the fault of the complaining spouse,"^* and must 
have been committed in bad faith.*^® 


64. N.T.—Carl v. Carl, 166 N.Y.S. 
961. 

65. Mont—State ex rel. Towne v. 
Second Judicial Dist Court, 132 P. 
2 d 161. 

66 . Vt—Smith V. -W-oods, Vt 486. 
1 C.J. p 606 note 50. 

67. D.C.—Wilson v. Atwood, 69 P.2d 
398. 399, 63 App.D C. 80, duotins: 
Ooxpiu Juris. 

^J.—Cohen v. Cohen, 188 A. 244, 121 
N.J.Ea. 299—Sabbareae y. Sabba- 
rese, 146 A. 592, 104 N.J.Ea. 600, 
affirmed 152 A, 920, 107 N.J.Eq. 184 
—^Thomas y. Thomas, 146 A. 431, 
104 N.J.Bq. 607. 

N.T,—Mohrmann v. Kob, 35 N.T.S.2d 
1, 264 App.Diy. 209, appeal grant¬ 
ed 85 N.T.S,2d 734, 264 App.Diy. 
873, appeal granted 37 N.Y.S.2d 
440, 264 App.Diy. 957. Affirmed 51 
N.BiM 921, 291 N.Y. 181. 
Va.~Gloth y. Gioth. 163 S.E. 879, 164 
Va. 611, 71 A.L.R. 700. 

30 C.J. p 1065 note 41. 

68 . D.C.—Wilson y. Atwood, 69 P. 
2d 398, 399, 63 App.D.C, 80, quoUng 
Corpus Juris. 

66 . N.Y.—^Duryea v. Bliyen, 25 N.E. 
908, 123 N.Y. 667. 

7a N.Y.—^Benesch y. Benesch, 173 
N.Y.S. 629, 106 Misc. 395. 
Conversion. 

Where husband relied on breach 
of condition of agreement in selling 
his pamtings without his consent, 
fact that such act constituted con¬ 
version would not justify finding 
that wife denied husband opportuni¬ 
ty to remove paintings.—^Wexl y. 
Poulsen, 184 A. 580, 121 Conn 281. 
71. Ind.—McHie v. McHie, 16 N.E.2d 
987, 998, 106 Ind.App. 152, quoting 
Corpus Juris. 

30 C.J. p 1064 notes 10, 11. 

78. Del.—Heinsohn v. Chandler, 2 A. 

2d 120, 23 DeLCh. 114. 

D.C.—Stuart v. Stuart, 133 P.2d 411, 
77 U.S.APP.D.C. 200. 


N.J.—Moller v. Holler, 188 A. 605, 
121 N.J.Eq. 175—^Stern v. Stern, 
163 A. 149, 112 N.J.Eq. 8 , affirmed 

166 A. 89, 113 KJ.Eq. 185. 

N.Y.—Haskell v. Haskell, 202 N.Y. 

S. 881, 207 App.Div. 723, motion de¬ 
nied 173 N.E. 841, 254 N.Y. 606, 
and affirmed 178 N.E. 870, 254 N. 
Y. 569. 

Pa.—Schofield v. Schofield, 189 A. 

672, 124 Pa.Super. 469. 

30 CJ. p 1066 note 32. 

Bilateral contract 
Unless performance was prevent¬ 
ed by the husband, if the wife fails 
to perform conditions required of her 
under a bilateral contract providing 
for her support, she cannot recover 
under it.—^Dadlo y. Dadio, 192 A. 557, 
123 Conn. 88 . 

Oovenant not to annoy or molest 
Is Independent and not the essence 
of the contract, and a breach of such 
a covenant does not constitute such 
failure of consideration as to entitle 
the other spouse to treat the con¬ 
tract as ended. 

U.S.—^Pifth Avenue Bank of New 
York v, Hammond Realty Co., C.C. 
A.Ind., 130 P.2d 993. 

Hd.—Hughes v. Burke, 176 A, 335, 

167 Md. 472. 

N.J.—Stem V. Stern, 163 A. 149, 112 
N.J.Eq. 8 , affirmed 166 A. 89, 113 
N.J.Bq. 185—Sabbarese v. Sabba- 
rese, 146 A, 592, 104 N.J.Bq. 600, 
affirmed 162 A. 920, 107 N.J.Bq. 
184. 

Jurisdiction 

Trial court was held to have Ju¬ 
risdiction to enter an order In an in¬ 
dependent action authorizing the 
withholding of payments to the di¬ 
vorced wife because of her breach 
of the contract.—McDonald v. Mc¬ 
Donald, 39 P.2d 293, 55 Idaho 102 . 

73p N.Y.—^Landes v. Landes, 169 N. 
Y.S. ' 686 , 94 Misc. 486, affirmed 169 
N.Y.S. 230, 172 App.Div. 758. 

30 C.J. p 1066 note 34. 
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“Both parties to such an agree¬ 
ment are required to carry it out in 
good faith, but every violation of its 
terms by the wife does not exoner¬ 
ate the husband from his obligation 
to pay the amount agreed to be jjaifi 
by him for her support. In my opin¬ 
ion, the violation must be in bad 
faith to be determined as a question 
of fact, involving the consideration 
of whether, under all the circum¬ 
stances disclosed, the act complained 
of was committed without justifica¬ 
tion or maliciously, or has been re¬ 
peated so as to indicate intentional 
annoyance to the husband, or wheth¬ 
er there has been a breach of a sub¬ 
stantial or material part of the 
agreement, so that the rights of the 
husband under the agreement have 
been materially affected, and, if 
found not to be of that character, 
the provision for support should be 
upheld and the wife permitted t<v 
maintain an action under it.”— 
Benesch v. Benesch, 17*3 N.Y.S. 629,. 
634, 106 Misc. 395. 

To make will 

That divorced wife had failed te 
make will providing that moneys to 
he paid to her by former husband: 
should go to charity if she died be¬ 
fore specified date was no defense to 
her action for moneys due under the 
contract, where action was not filed 
until after such specified date.— 
Thompson v. Thompson, 41 P. 2 d 382, 
4 Cal.App.2d 624. 

74. Pa.—Schofield v. Schofield, 189* 

A. 672, 124 Pa.Sux>er. 469. 

76. N.Y.—Benesch v. Benesch, 173: 

N.Y.S. 629, 106 Misc. 895. 

Support of ohildreu 

Husband could not defeat claim, 
for amount due under separation 
agreement because of wife’s failure 
to support children, where she was 
willing to support children who were 
with her as rectuired.—Cogswell v.. 
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The wife cannot recover on a separation agree¬ 
ment where she is violating or refusing to perform 
a covenant that she shall permit the husband to 
have access to, or partial custody and control of, 
the children of the parties. Wliere the hus¬ 
band’s right to visit, or to the custody of, the child 
is conditional on his fulfilling his agreement, while 
his breach of the agreement continues, he is in no 
position to demand performance by the wife,*^*^ or 
to justify a refusal to make further payments on 
the wife’s refusal to permit him to visit the child-78 
It is held that a provision in a separation contract 
as to the custody of the children is avoided by the 
husband’s interference with the wife and making 
threats to kill her.78 

Modification, The parties thereto may, by mu¬ 
tual agreement, modify a separation agreement.^® 
Where the separation agreement is a complete con¬ 
veyance vesting property rights in third persons, 
such as the children of the parties, the husband and 
wife cannot subsequently modify the contract so as 
to affect such rights without die consent of such 
third persons.8l In some jurisdictions, where a sep¬ 
aration agreement is under seal, a subsequent con¬ 
tract designed to modify the first one, so far as un¬ 
executed, must itself be under seal .^2 

A subsequent agreement specifically referring to 
a prior agreement and expressly entered into as a 


modification thereof carries over into itself the per¬ 
tinent and material provisions of the prior agree¬ 
ment.*^ 

The payment and acceptance of an amount less 
than that w^hich was agreed on in the contract does 
not, as a matter of law, show a modification of the 
contract,*^ particularly where the contract express¬ 
ly provides for a different method to be followed to 
obtain a modification;*5 and the acceptance, with¬ 
out objection, of less amounts than were provided 
for in the separation agreement does not constitute 
a modification of the agreement as to future pay¬ 
ments.** 

An executed oral agreement will serve as a mod¬ 
ification of a separation agreement without regard 
to the presence or absence of a consideration.*^ 

Payment under a separation agreement is that 
which the parties agree shall be accepted as such.** 
The mere recovery by the wife of a judgment for 
the amount due does not constitute payment, at least 
where the parties do not so intend.** 

Remarriage, The fact that, after a divorce of 
the parties, the husband** or wife*l marries anoth¬ 
er does not, in the absence of a provision to the 
contrary in the contract,** relieve the husband of 
his liability to make payments in accordance with 
a separation agreement. 


Cogswell, 224 N.T.S. 69, 130 MIsc. 
S41. 

'7a D.C.—^Hammond v. Hammond, 
181 F.2d 351, 76 U.S.App.D.C. 357. 
N.Y.—In re NoeVs Estate, 19 N.Y. 

S.2d 370, 173 Misc. 844. 

80 C.J. p 1065 notes 36, *37. 

77. D.C.—^Hammond v. Hammond, 
131 F.2d 851, 76 U.S.App.D,C. 857. 

78. D.C.—Stuart v. Stuart, 133 F.2d 
411. 77 ir.S.App.D.C. 200. 

79. Wash.—Badolato v. Badolato, 
176 P. 24, 104 Wash. 194. 

■aOi N.Y.—Sinno v. Sinno, 21 N.Y.S. 

2d 964, 174 Misc. 869. 

Power of court to modify see infra 
$ 305. 

The statnte authorizing courts to 
•enforce specifically marriage settle¬ 
ment contracts and separate mainte¬ 
nance agrreements does not mean that 
.separate maintenance agreement can¬ 
not be modified, but parties can 
•change it by mutual agreement.— 
Gavette v. Gavette, 88 P.2d 964, 104 
Colo. 71. 

81. Okl.—^Berry v. Cooley, 109 P.2d 
1081, 188 OkL 426. 

JB2. Conn.—Weil v. Poulsen, 184 A. 
580, 121 Conn. 281. 

So far as parties have executed 
;the oral contract, they are bound by 
nuch acts, notwithstanding the fact 


that the oral contract may not be 
enforceable to the extent that it re¬ 
mains executory.—^Leidy v. Procter, 
235 N.Y.S. 101, 226 App.Div. 822— 
Enthoven v. Enthoven, 232 N.Y.S. 
599, 225 App.Div. 309. 

83. N.J.—Walker v. Prudential 
Const, Co., 182 A. 835, 119 N.J.Eq. 
•542. 

84. Ga.—Craig v. Craig, 186 S.B. 
755, 53 Ga.App. 632. 

Pa.—See Robinson v. Robinson, 19 
Lehigh Co,L.J. 26. 

85. Del.—Heinsohn v. Chandler, 2 A. 
2d 120. 23 Del.Ch. 114. 

86. Cal.—Taylor v. Taylor, 103 P.2d 
575, 39 Cal.App.2d 618. 

87. U.S.—Miller v. Miller, CC.A. 
OkL, 184 F.2d 583. 

Cal.—^Price v. Price, 75 P.2d 655, 24 
CalApp.2d 462. 

Pexfornuttoe for twSlve years 

The fhct that husband timely made 
monthly payments to wife for more 
than twelve years constituted such 
execution of modified separation 
agreement as to preclude disturbance 
thereof for want of consideration.— 
Vigelius V. VigeUus, 13 P.2d 425, 169 
Wash. 190. 

8a Cal.—^Hamilton v. Hollman, 282 
P. 977, 102 CaLApp. 166. 
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Sift for benefit of child Is not a 
payment under separation agree¬ 
ment.—^Hammond v. Hammond, 131 
F.2d 361, 76 U.S.App.D.C. 357. 

89. Cal.—Hamilton v. Hollman, 282 
P. 977, 102 Cal.App. 166. 

90. Mo.—Dorsett v. Dorsett, 90 S.W. 
2d 188, 232 Mo.App. 126. 

91. Ga.—^McDowell v. Engel, 120 S. 
B. 674, 31 Ga.App. 428. 

N.Y.—Graham v. Hunter, 42 N.Y.S. 

2d 717, 266 App.Div. 576. 

£iimp sum settlement 
Where husband, pending divorce 
action, agreed to pay a sum repre¬ 
sented by notes secured by deed to 
land, remarriage of wife after di¬ 
vorce, and fact that notes were pay¬ 
able in monthly Installments, consti¬ 
tuted no defense to suit on notes by 
wife's transferee.—^Brown v. Farkas, 
Ga., 25 S.E.2d 411—Brown v. Farkas. 
25 S.E.2d 819, 69 Ga.App. <391. 

92l N.Y.—Stewart v. Stewart, 258 
N.Y.S. 810, 144 Misc. 118, affirmed 
257 N.Y.S. 1029, 236 App.Div. 664, 
motion denied 258 N.Y.S. 1051, 236 
App.Div. 794. 

A judgment of the California su¬ 
perior court annulling a marriage 
contracted in Mexico by a divorced 
womaA with a person other than her 
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Time for performance. Where the husband is to 
make a pajTiient as soon as he can reasonably do 
so, his financial ability is the principal circumstance 
to be considered in determining what is a reason¬ 
able time for performance.^^ 

§ 600. Termination 

The mutual assent of the parties Is necessary to a 
rescission of a valid separation agreement. 

In order that a separation agreement may be re¬ 
scinded or considered as rescinded, the parties must 
assent thereto,®* or there must be a breach of the 
contract,®® or some act of fraud in the making of 
it on which the court would have the right to an¬ 
nul it.®® While a voidable separation contract may 
be terminated by repudiation,®^ a valid and bind¬ 
ing separation agreement cannot be terminated by 
the repudiation of one party alone.®® The hus¬ 
band's default, standing alone, does not relieve him 
of the obligations he assumed under the separation 


agreement,®® and, where he alone violates the terms 
of the separation agreement, the wife may rely on 
the agreement or repudiate it, notwithstanding a 
provision in the contract that any violation of its 
terms by one party should release the other from 
its operation.! The wife, however, cannot accept 
one provision in the agreement and repudiate an¬ 
other.® 

Effect On the termination of a separation 
agreement by breach, repudiation or otherwise, 
there is a revival of the husband’s marital obliga¬ 
tion,® including his duty to support and maintain 
the wife.* The effect of an annulment of a prop¬ 
erty settlement between husband and wife has been 
held to be to return property given to the wife to 
its previous position as the separate property of the 
husband.® A wife, by terminating a separation 
agreement on the husband’s default, has been held 
to forfeit, as of that date, her right to any pay¬ 
ments which might grow due thereafter under the 


divorced husband was not conclusive 
as to divorced husband, and hence, 
regardless of validity of judgment! 
of annulment, divorced husband was 
not obligated to continue pasmientsi 
to divorced woman under reparation I 
agreement after date of divorced wo-1 
man's remarriage in Mexico, where 
separation agreement provided for | 
cessation of payments on her remar- j 
riage.—^Pnfee v. Price, 76 P.2d 665, i 
24 OaXApp.2d 462. | 

9S, CaL—Pishbaugh v. Plshbaugh, 
101 P.2d 1084, 15 CaL2d 445. 

94. Mich.—^Bdwardson v. Bdward-1 
son, 201 N.W. 223, 229 Mich. 66. 
Pa.—Scott V. Scott, 95 Pa.Super. 273. 
30 C.J. p 1064 note 20. 

CoBsldaration 

Where husband and wife mutually 
agreed to cancel separation agree¬ 
ment, relief from duty to perform 
mutual, unexecuted undertakings in 
agreement was sufficient ''considera¬ 
tion" for cancellation thereof.—^In re 
Oheponis’ Estate, 26 A. 2d 779, 148 
Pa.Super. 515. 

Evldeiioe held to show surtiial resois- 
sioiL 

Mass.—^Burdick v. Cassidy, 22 N.E.2d 
24, 303 Mass. 661. 

N.T.—^Boehm v. Boehm, 27 N'.Y.S.2d 
941, 262 App.Div. 104, reargument 
denied 80 N.Y.S.2d 813, 262 App. 
Biv. 993. 

Bzpzssslon of assent 

Where the parties understand that 
the terms of a superseding contract 
are to he reduced to writing signed 
by them befdre It shall supersede the 
existing contract, a binding or com¬ 
pleted superseding contract does not 
arise iintU the writing evidencing 
the terms of their agreement is exe¬ 
cuted by them.—^Mashbir v. Mashbir, 
CaLApp., ft9^P.2d 562, 


Proof 

(1) Abandonment or rescission of 
contract for division of property, in 
contemplation of separation, may be 
shown by parties' acts.—In re 
Means* Estate, Mo. App., 284 S.W. 
186. 

(2) Revocation of separation 
agreement depends on intent appear¬ 
ing from acts of parties and sur¬ 
rounding circumstances.—Ward v. 
Ward, 264 P. 667, 81 Mont. 587. 

Be8titlLtl031. 

Whether husband and wife intend¬ 
ed not only to cancel separation 
agreement when husband returned to 
live with wife but intended also that 
there should be no restitution of 
money paid to wife was a question 
of interpretation for the court, and 
under evidence that neither party 
made any reference to restitution, 
and that husband never demanded it, 
no other conclusion was possible 
than that no restitution was contem¬ 
plated.—^In re Cheponis' Estate, 26 
A.2d T79, 148 Pa,Super. 615. 

TezmiiLatloa at will of husband 
Where parties entered into an 
agreement whereby husband was to 
pay monthly allowance for Joint sup¬ 
port of wife and minor daughter, 
and it appeared that parties intended 
arrangement to have a permanent 
duration, agreement was not tprmiiL- 
ahle at will of husband.—Miller v. 
Miller, C.CJLOkL, 134 r.2d 688. 

96. N.Y,—^Benesch v. Benesch, 173 
N.Y.S. 629, 106 Misc. 396. 

Bight given, by contract 
Where husband failed to comply 
with provisions of separation agree¬ 
ment regarding the support of his 
child and wifb availed herself of the 
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right given her by the agreement 
and by law to terminate the agree¬ 
ment, separation agreement would 
not bar wife's action for separation. 
—^Plgnatelli v. Pignatelli, 8 N.Y.S.2d 
10, 169 Misa 534. 

90. N.Y.—^Benesch v. Benesch, 178 
N.Y.S. 629, 106 Misc. 695. 

97. N.Y.—^Drummond v. Drummond^ 
171 N.Y.S. 477. 

30 €.J. p 1065 note 23. 

98. Iowa.—^Poole v. Poole, 257 N.Wl 
306, 219 Iowa 70. 

N.Y.—O'Brien v. O’Brien, 299 N.Y.S. 
■511, 262 App.Div. 427—Rosenblatt 
V. Rosenblatt, 204 N.Y.S. 676, 209 
App.Div. 373, reversing 203 N.Y.S. 
798, 123 Misc. 100. 

80 C.J. p 1065 note 24. 

Condnot held not to oonstitnte arepn- 
dlatioa 

CaL—Sonnicksen v. Sonnicksen, 113 
P.2d 495, 45 Oal.App.2d 46. 

89. N.Y.—Sockman v. Sockman, 300 
N.Y.S. 187, 262 App.Div. 914— 

O'Brien v. O’Brien, 299 N.Y.S. 511, 
252 App.Div. 427. 

1. N.Y.—Crim v. Cnm, 176 N.Y.S, 

68 . 

8. Mo.—Banner v. Banner, 171 S.W. 

2, 184 Mo.App. 396. 

Mont.—State v. Giroux, 47 P. 798, 
19 Mont 149. 

3: Md.—Barclay v. Barclay, 56 A. 
804, 98 Md 363. 

N.Y.—Schmidt v. Schmidt 132 N.Y, 
S. 424, 74 Misc. 428. 

4^ N.Y.—LIpp V. Lipp, *218 N.Y,S, 
802, 218 App.Dlv. 788—^Drummond 
V. Drummond, 171 N.Y.S. 477. 

6. CaL—Scott V. Remley, 6 P.3d 686, 
119 GaLApp. 384. , 
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agreement;® but she does not forfeit her right to 
recover payments which have fallen due under the 
contract prior to such date.7 

Time of. Where the contract of separation does 
not in specific terms state how long it shall continue 
in force, it will not be given any greater force than 
an ordinary commercial agreement and it may be 
terminated at any time.® 

§ 601 • -Resumption or Offer to Resume 

Marital Relations 

Subsequent cohabitation of the spouses has the effect 


§ 601 

of avoiding a separation agreement if it evidences an in¬ 
tention to renounce the agreement. 

As a general rule a contract of separation is 
deemed to be annulled, avoided, and rescinded, at 
least as to the future or as to executory provisions, 
by a reconciliation and resumption of the marital 
relation.® Strictly speaking, a contract of separa¬ 
tion is annulled and avoided, not solely,^® or neces¬ 
sarily as a matter of law,!^ by a subsequent recon¬ 
ciliation, cohabitation, or resumption of the marital 
relation, but rather by the intentional renunciation 
of the agreement^® which is scmetimes evidenced by 
the reconciliation and resumption of the marital 
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e. N.Y.—O'Brien v. O'Brien, 299 N. 
Y.S. 611, 252 App.Div. 427. 

7. N.Y.—Sockman v. Sockman, 300 
N.y.S. 187, 252 App.Div. 014— 

O’Brien v. O'Brien, 299 N.Y.S. 511, 
252 App.Div. 427—Breiterman v. 
Breiterman, 268 N.Y.S. 628, 239 
App.Div. 709. 

S. N.Y.—Carl v. Carl. 166 N.Y.S. 961. 
AgireaxneiLt lield terminated 

Agrreement of husband to pay cer¬ 
tain sum monthly to wife waar held 
terminated at time husband made 
last payment—Pitch v. Tyler, 288 P. 
74, 105 Cal.App. 306. 

9 . Cal.—Lo Vasco v. I»o Vasco, 115 
P.2d 562, 46 qal.App.2d 242—Mundt 
y. Connecticut General Life Ins. 
Co., 95 P.2d 966, 35 Cal.App.2d 416. 
Pla.—^Weeks v. Weeks, 197 So. 898, 
143 Fla. 686. 

111.—^Henderson v. Henderson, 8 N.B. 

2d 545, 290 IlLApp. 448. 

Ky.—Elliott V. Turner, 64 S.W.2d 
462, 251 Ky. 78—^Ray v. Kay's Bx'x, 
60 S.W.2d 935, 249 Ky. 347—Cole 

V. Waldrop, 265 S.W, 274, 204 Ky. 
703—^Hoskins v. Hoskins, 256 S. 

W. 1, 201 Ky. 208. 

Mont—^Ward v. Ward, 264 P. 667, 81 
Mont 587. 

K.J.—Wolff V. Wolff, -34 A.2d 150, 134 
N.J.Ea. 8. I 

N.Y.—^Zimtbaum v. Zimtbaum, 284 N. 
Y.S. 101, 246 App.Dlv. 778, af¬ 
firmed 3 N.R2d 848, 272 N.Y. 416— 
In re Landon's Estate, 269 N.Y.S. 
275, 149 Misc. 832—Schoonmaker v. 
Orounse, 18 N.Y.S.2d 853, affirmed 
24 N.Y.S.2d 568, 261 App.Div. 77, 
reargrument denied 26 N.Y.S.2d 612, 
261 App.Div. 1018. 

N.C.—^Reynolds v. Reynolds, 187 S.B. 
768, 210 N.C. 654—Moore v. Moore, 
117 S.B. 12, 185 N.C. 332. 

Okl.—Fowler v. Fowler, 248 P. 629, 
119 Okl. 95. 

Tex.—^Hornsby v. Hornsby, 93 S.W. 
2d 379, 127 Tex. 474, reverslngr, Civ. 
App., 60 S.W.2d 489—^Rose Vv ROgr- 
ers. Civ.App., 264 S.W. >94.' 

30 C.J. p 1066 note 44. ' 

Tindingrs held not to appport claigt) 
that parties becamq reconciled, there¬ 


by annulling^ agreement—Crude v. 
Crude, 280 P. 693, 100 CaLApp. 584. 

Note by husband, payable to 
daughter, as part of separation 
agreement, was without legal consid¬ 
eration, where there was reconcilia¬ 
tion.—Semen v. Illgenfritz, 15 S.W. 
2d 912, 915, 223 Mo.App. 546, citing 
Ckixpns Juris. 

Bestoration of coiudderatioii 

(1) It is not essential to the ap¬ 
plication of the rule that the wife 
restore to the husband the money or 
property which she has received un¬ 
der the agrreement 

Cal.—^Mundt v. Connecticut General 

Life Ins. Co., 95 P.2d 966, 35 Cal. 

App.2d 416. 

Mo.—^Harrison v. Harrison, 211 S,W. 

708, 201 Mo.App. 465. 

Ohio.—In re Carnathan's Estate, 27 

Ohio N.P.,N.S., 65. 

(2) Whether executed separation 
agrreement between husband and wife 
is so far avoided by subsequent rec¬ 
onciliation and cohabitation as to re¬ 
quire return of consideration de¬ 
pends on intention of parties.—^Ray 
V, Ray's Ex'x, 60 S.W,2d 985, 249 Ky. 
347. 

Statute 

(1) Under some statutes the sub¬ 

sequent , voluntary cohabitation of 
the husband and wife annuls all pro¬ 
vision made by deed for permanent 
alimony.—Smith v. Smith, 2 S.E.2d 
417, 187 Ga. 743. j 

(2) Under a further provision of 
such statute, however, the rights of 
children under a deed of separation 
are not affected by a subsequent co¬ 
habitation of the parents.—Clary v. 
Thornton, 171 S.B. 704, 177 Qa. 83^ 
Watkins v. Watkins, 13 S.B.2d 100, 
64 GcuApp. 344. 

(3) Remaindermen nanded ki deed 
executed by husband to wife pursu¬ 
ant to separation agreement, who 
were not children of the husband and 
wlfA' were not ^protected against an¬ 
nulment of the deed by subsequent 
VQlqftl#ary. cohaMta-tion of the hus- 
iMLipd apd wifet.—Smith v. Smith, 2 
^.2d 417, 187 Ga. 743. 
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10. U.S.—^Daniels v. Benedict, Colo., 
97 P. 367, 38 C.C.A, 592. 

11. Kan.—^Arthur v. Moorhead, 277 
P. 1015, 128 Kan. 421—Dennis v. 
Perkins, 129 P. 165, 88 K&m. 428, 
43 L.R.A.,N.S.. 1219. 

Va.—^Barnes v. American Fertilizer 
Co., 130 S.B. 902, 144 Va. 693. 

12. CaL—Whitlow V. Durst, App., 
121 P.2d 810, 812, quoting Corpus 
Juris, and affirmed 127 P.2d 530, 20 
Cal.2d 523. 

N.Y.—Dubin v. Dubln. 22 N.Y.S.2d 
246, 174 Misc. 962, affirmed 27 N.Y. 
S.2d 445, 261 App.Div. 945, and 27 
N.Y.S.2d 446, 261 App.Div. 945, ap¬ 
peal denied 27 N.Y.S.2d 1013, 261 
App.Div. 1067. 

<30 CJ. p 1066 note 57. 

By express agrreemeut 

A written agreement between hus¬ 
band and wife, after commencement 
of divorce suit, that they would re¬ 
sume former marital relations and 
that, if either should subsequently 
become dissatisfied, they would make 
proper division of the community 
property, nullified former property 
settlement agreement between par¬ 
ties.—Scannell v. Scannell, Tex.Civ. 
App., 117 S.W.2d 538. 

Xu futnra 

Where husband and wife, while 
living separately, entered into a sep¬ 
aration agreement and thereafter ef¬ 
fected a reconciliation and agreed to 
begin to live together as man and 
wife in near future, but before they 
resumed relations wife died, equity 
was not warranted in decreeing can¬ 
cellation of the contract.—Garrett v. 
Klrtley, 125 347, 97 W.Va. 484, 

40 A.L.R. 1292. 

The oarsl agreement of husband 
and wife, resuming marital relations 
after their reconciliation, to set aside 
and annul written property settle¬ 
ment agreement entered into after 
their separation was an ^‘executed 
oral agrreement" and was a sufficient 
cancellation of settlement agree¬ 
ment.—^Mundt V. Connecticut General 
Life Ins. Co., 95 P.’2d 966, 35 Cal.App. 
2d 416. 



§ 601 


HUSBAND AND WIFE 


42 C.J.S. 


relation.13 Accordingh% subsequent cohabitation 
has the effect of avoiding the contract as far, and 
only as far, as it establishes an intention to re- 
noxince the agreement.^^ Certain provisions of a 
contract of separation, or of instruments executed 
in pursuance thereof, such as provisions for a set¬ 
tlement or fixing the property rights of the parties, 
may expressly or impliedly show the intention of 
the parties that the rights and obligations created 
and fixed thereby shall continue irrespective of a 
reconciliation, and, where such is the case, these 
provisions are not avoided by a subsequent recon- 

ciliation.i5 

In order that a resumption of the marital rela¬ 
tion may be deemed to annul and abrogate the con¬ 
tract, it has been held that there must be a full re¬ 
sumption of such relation,!® or a restoration of the 
former relations of the parties,!^ including the re¬ 
sumption of their household life.!® The mere cir¬ 


cumstance that the parties resume living under the 
same roof in a state of hostility, or that there is a 
reconciliation evidenced by friendly correspondence 
but not accompanied by resumption of cohabitation, 
is not sufficient to put an end to the provisions of 
a contract of separation.!® Although there is au¬ 
thority to the contrary,®® mere casual acts of sexu¬ 
al intercourse are not conclusive evidence that the 
parties have ceased to live separate within the 
meaning of a separation agreement.®! Although 
mere temporary cohabitation has been held to be 
sufficient to avoid a separation agreement,®® it has 
also been held that such cohabitation will not have 
this effect where the parties apparently did not in¬ 
tend to revoke the separation agreement thereby.®® 
Effect of fraud. A reconciliation effected by 
fraud will not annul a separation agreement.®^ 
Offer to resume marital relations. A mere offer 
on the part of one of the separated spouses to re- 


la U.S.—Daniels v. Benedict, Colo., 
97 P. 367, 38 C.C.A. 592. 

Ktee sepamttojL affreemeiLfe 
**The reconciliation of the parties 
and their llvingr togrether as husband 
and wife subsequent to a mere sep¬ 
aration agrreement make the infer¬ 
ence of intention to renounce the 
a^eement of separation inevitable, 
for their action then becomes incon¬ 
sistent with it”—^In re Ray's Estate, 
lo6 A. $4, 66, 304 Pa. 421. 79 A.LuR. 
772. 

Where aaiy other oonolueioa nnrea- 
somirble 

Where the parties to a valid sep¬ 
aration agreement afterward live to¬ 
gether as husband and wife, and 
their conduct toward each other per¬ 
mits no other reasonable conclusion 
than that they have set ebside or 
abrogated it, it will be held to have 
been annulled by them.—Sherman v. 
Sherman, 252 S.W. 27, 159 Ark. 364, 

14. U.S.—^Daniels v. Benedict, Colo., 
97 P. -Se?, 38 CC.A. 592. 

Cal.—^Whitlow v. Durst, App., 121 P. 
2d 810, 812, quoting Corpus Jtuis, 
and affirmed 127 P.2d 530, 20 Cal. 
2d 623. 

Kan.—^Arthur v. Moorhead, 277 P. 

1015, 128 Kan. 421. 

Hich.—^Hagerty v. Union Guardian 
Trust Co., 242 N.W. 211, 268 Mich. 
133, 85 A.L.R. 417—Miller v. Mil¬ 
ler, 199 N.W. 625, 626, 227 Mich. 
684, quoting Corpus Xnxls. 

N.Y.—Dubln v. Dubin, 22 N.T.S.2d 
246, 174 Misc. 952, affirmed 27 N. 
T.S.2d 445, 261 App.Div. 946, and 
27 N.T.S.2d 446, 261 App.Div. 946, 
\ 'appeal denied 27 N.T,S.2d 1013, 
. ^^h6lt'44ippftDiv. 1057—^In re London's 
' ESstiate, K.T.S. 276, 149 Misc. 

rai-i-In re Estate, 166 A. 64, 

304 Pa. 421, 79 A.L.R. 772—Com¬ 


monwealth V. Wike, 47 Dauph.Co. 
283. 

Va.—^Barnes v. American Pertilizer 
Co., 130 S.B. 902, 144 Va. 692. 
Matters considered 

Issue whether postnuptial contract 
was abrogated by reconciliation is 
determined as between husband and 
wife's heirs by considering provi¬ 
sions of contract, conduct of parties, 
and circumstances.—Hewett v. Gott, 
294 P. 897, 132 Kan. 168. 

IS. Pla.—Miller v. West Palm Beach 
AUantlc Nat Bank, 194 So. 230, 
142 Fla. 22. 

Ky.—^Ray v. Ray's Ex'x, 60 S.W.2d 
935, 249 Ky. 347, 

Mich.—^Hagerty v. Union Guardian 
Trust Co., 242 N.W. 211, 258 Mich. 
138. 85 A.L.R. 417. 

Pa.—^In re Ray’s Estate, 156 A. 64, 
304 Pa. 421, 79 A.LuR. 772—In re 
Schielke's Estate, 20 Pa.Di8t & Co. 
453. 

Tex.—Speckels v. Kneip, Civ.App., 
170 S.W.2d 265. 

30 C.Jr. p 1066 note 60. 

Xudependent consideration 
Settlement of property rights in 
separation agreement bsised on inde¬ 
pendent consideration, was not abro¬ 
gated by reconciliation and resump¬ 
tion of marital relations.—^Mach v. 
Baranowskl, 136 Ar, 34, 152 Md. 53. 
Sale of interest 

Where, after the separation agree¬ 
ment was made, the wife sold her 
interest in the property received to a 
third person, the settlement was not 
abrogated by a resumption of the 
marital relations.—^Bengochea v. 
Bengochea, 271 P. 760, 94 Cal.App. 
647, 

SubsequMLt attachment oredltor of 
husband cannot raise question 
whether wife and children forfeited 
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on subsequent reconciliation righte 
to husband's real estate acquired un¬ 
der property settlement agreement— 
Barnes v. American Fertilizer Co., 
130 S.E. 902, 144 Va. 692. 

19. Ill.—Boyd V. Boyd, 188 IlLApp. 
136. 

17. Cat—^In re Martin, 137 P. 2, 166 
Cat 399—^Wells v. Stout, 3 Cat 479. 

13. N.Y.—^Hughes v. Cuming, S5 N. 
Y.S. 256, 86 App.Div. 302. reversed 
on other grounds 68 N.B. 794, 166 
N.Y. 91. 

19. Mich.—Miller v. Miller, 199 N. 
W. 625, 626, 227 Mich. 684, quoting 

Corpus Juris. 

90. N.C.—State v. Gk>ss6tt, 166 S.B. 
764, 203 N.C. 641. 

21. Mich.—^Edwardson v. Edward- 
«on, 201 N.W. 225, 229 Mich. 66. 

'30 C.J. p 1066 note 54. 

22. Okl.—^Ahrens v. Ahrens, 169 P. 
486, 67 OkL 147. 

30 C.J. p 1066 note 45. 

23. Mich.—^Miller v. Miller, 199 N. 
W. 625, '227 Mich. 684. 

Mo.—^Johns V. Johns, 222 S.W. 492, 
204 Mo.App. 412. 

Mont—Ward v. Ward, 264 P. 667, 81 
Mont 587. 

Pa.—Commonwealth v. Wike, 47 
Dauph.Co. 283. 

Staying over night 
Fact that husband on several occa¬ 
sions visited wife in apartment occu¬ 
pied by her and another woman and 
stayed overnight did not show mutu¬ 
al repudiation or abandonment or an¬ 
nulment of separation agreement— 
In re Tierney's Estate, 266 N.Y.S. 51, 
148 Misc. 378. 

24. Mass.—^Beale v. Avery, 178 N.E. 
543, 277 Mass. 332. 
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turn does not put an end to the contract, where the 
separation was intended to be permanent,^6 although 
the rule is otherwise if the agreement of separation 
is but temporary in character and does not contem¬ 
plate a permanent living apart.26 An offer by the 
husband to resume marital relations does not relieve 
him from the obligations assumed by him in a sep¬ 
aration agreement where he retains and does not 
offer to restore the consideration received by him 
under the contract,^^ or where the offer was not 
made in good faith.^S Qearly his offer to resume 
marital relations cannot defeat the right of the wife 
to recover arrears of payments due her under the 
agreement.29 

Subsequent separation or abandonment. After a 
resumption of marital relations the subsequent sep¬ 
aration of the spouses will not revive the separa¬ 
tion agfreement.30 Where a reconciliation is con¬ 
ditional and on nonperformance of the condition 
the parties again separate, they are remitted to the 
original agreement, it being only temporarily sus- 
pended.^l 

§ 602. -Institution of Suits; Subsequent 

Divorce 

In the absence of a provision to the contrary In the 
agreement, or unless the conduct of the husband and 
wife evidences a mutual repudiation of the agreement, 


the Institution of a suit for divorce or separate main¬ 
tenance, or even the securing of a divorce, does not 
annul or avoid a valid separation agreement. 

The fact that the wife institutes a suit for divorce 
does not relieve the husband of his obligations un¬ 
der a property settlement or a separation agree¬ 
ment between them for the maintenance of the 
wife.^^ Also the wife’s rights under a separation 
agreement are not forfeited by her causing criminal 
proceedings to be taken against the husband for de¬ 
sertion and nonsupport at a time when he is in de¬ 
fault under the agreement.®^ Orders erroneously 
granting alimony in divorce and separation suits do 
not operate as a rescission or modification of a con¬ 
tract of separation nor does the acceptance of 
the sums allowed by the orders have this effect 
whether they are smaller^® or greater^® in amount 
than those provided for in the agreement On the 
other hand, the wife’s institution of a suit for sep¬ 
arate maintenance,^^ or her request for suitable 
maintenance in a divorce action,may evidence her 
assent to a mutual repudiation of a separation 
agreement; but the institution of a separate main¬ 
tenance suit,39 an application for counsel fees in a 
divorce action brought against her by the husband,^® 
or a request for temporary alimony in an unsuc¬ 
cessful suit brought by the husband for an annul¬ 
ment of the marriage,does not operate to rescind 


S5. N.J.—^Aiosa v. Aiosa, 178 A. 63, 
64, 118 K.J.Eq. 169, citins CoxpiLS 
Jtixls, and reversed on other 
grounds 183 A. 219, 119 N.J.E(i. 
385. 

Pa.—Scott V. Scott. 95 Pa.Super. 273. 
30 C.J. p 1066 note 61. 

26. N.T.—Carl v. Carl, 166 N.T.S. 
961. 

27- N.J.—^Buttlar v. Buttlar, 42 A. 
755, 57 N.J.Bq. 645, 73 Am.S.R. 
648. 

2& Minn.—Vanderburgh v. Vander¬ 
burgh, 188 N.W. 276, 152 Minn. 189. 

29. N.J.—^Buttlar v. Buttlar, 42 A. 
755, 57 N.J.Eq. 645, 7*3 Am.S.11. 
648. 

30. N.Y.—In re Liandon’s Estate, 569 
N.Y.S. 275, 149 Misc. 832. 

30 C.J. p 1067 note 66. 

31. Pa.—^Alleman v. Alleman, 2 
Dauph.Co. 209. 

39. Cal.—^Roberts v. Roberts, 256 P. 

826, 83 Cal.App. 346. 

N.Y.—^Dimick v. Dimick, 243 N.Y.S. 
414, 230 App.Div. 99—^Hirschthal v. 
Hirschthal, 235 N.Y.S. 451, 134 

Misc. 479. 

30 C.J. p 1067 note 71. 

Bisnilssal by agreement 

The rights of the wife under a sep¬ 
aration agreement are not forfeited 
by the institution by her of a suit 
for separate support where the peti¬ 
tion is dismissed by agreement and 


without any hearing thereon.—^Proc¬ 
tor V. Lombard, 123 N.E. 507, 233 
Mass. 213. 
urnsuooessfiil suit 
Husband’s obligation to pay sup¬ 
port money under separation agree¬ 
ment is not released by wife’s sub¬ 
sequent unsuccessful suit for divorce 
on ground of desertion.—Thomas v. 
Thomas, 146 A. 431, 104 N.J.Eq. 607. 

33. Pa.—A. V. C., 18 PaDist. 88, 

34. N.Y.—Chamberlain v. Cuming, 
76 N.Y.S. 896, 37 Misc. 815. 

30 C.J. p 1067 note 77. 

Void alimony Judgment, obtained 
in another state without personal 
service on husband, is no bar to 
wife’s action on separation agree¬ 
ment—^Walker v. Walker, 187 S.B. 

1164, 53 Ga.App. 769. 

35. N.Y.—Chamberlain v. Cuming, ] 
- 76 N.Y.S, 896, 37 Misc. 815—Cham¬ 
berlain V. Cuming, 8 N.Y.S. 851. 

36. N.Y.—^Benesch v, Benesch, 173 
N.Y.S, 629, 106 Misc. 395. 

37. N.Y.—^Landes v. Landes, 159 N. 
Y.S. 230, 172 App.Div. 758, affirm¬ 
ing 169 N.Y.S. 586, 94 Misc. 486— 
Lawsberg v. Laws berg,* 156 N.Y,S. 
1050, 171 App.Div. 364—Randolph 
v. Field, 150 N.Y.S. 822, 165 App. 
Hv. 278—Newport v. Newport, 228 
N.Y.S. 318, 131 Misc. 851—Mangone 
V, Mangone, 225 N.Y.S^ 55, 130 
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Misc. 712—Bunnell v. Bunnell, 16 
N.Y.S.2d 781. 

Sleotion 

By seeking a judgment of separa¬ 
tion, the wife elects to repudiate a 
void agreement of separation.— 
Leeds v. Leeds, 38 N.Y.S.2d 515, 265 
App.Div. 189. 

38, N.Y.—Rennie v. Rennie, 38 N.E. 
2d 143. 287 N.Y. 86, reversing 26 
N.Y.S.2d 690, 261 App.Div. 587— 
•Sockman y. Sockman, <300 N.Y.S. 
187, 252 App.Div. *914—^Plnkus v. 
Pinkus, 244 N.Y.S. 662, 230 App. 
Div. 791—^Duchlni v. Duchini, 43 N. 
Y.S.2d 652, 179 Misc. 1061, revers¬ 
ing 251 N.Y.S. 461, 140 Misc. 656. 

39. N.J.—Clark v. Clark, 176 A 81, 
13 N.J.Misc. 49. 

IRequest for alimony in a separa¬ 
tion action, on ground that separa¬ 
tion agreement had been abrogated, 
which issue was successfully contro¬ 
verted by the husband, did not pre¬ 
clude the wife from suing on the 
separation agreement.—^Duchini v. 
Duchini, 251 N.Y.S. 461, 140 Misc. 
656. 

'40b N.Y.—Sockman v. Sockman, 300 
N.Y.S. 187, 252 App.Div. 914. 

4L N.Y.—Butler v. Butler, 201 N.Y. 

S. Ill, 206 App.Div. 214. 

Szpress reservation 
Where the alimony was “in lieu of 
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a separation agreement where the circumstances are 
not such as to show a mutual repudiation of the 
agreement, particularly where the court finds that 
plaintiff has mistaken her remedy and dismisses the 
action.'^^ Where the separation agreement contains 
a condition that the wife shall not make any other 
claim against the husband, an application for ali¬ 
mony by the wife in a suit for divorce constitutes 
a breach by her and releases the husband from lia¬ 
bility under the agreement,^^ at least from the time 
when the application is granted and alimony or- 
dered>^ Where the husband repudiated the agree¬ 
ment, he cannot claim that an unsuccessful action 
subsequently brought by wife to annul the agree¬ 
ment precludes her from bringing an action to en¬ 


force it.^5 

In the absence of a provision to the contrary in 
the contract,^® a valid separation agreement where¬ 
by the husband is bound to contribute a named sum 
for the support of his wife,^*^ or a valid property 
settlement between spouses,^^ is not avoided or an¬ 
nulled by a subsequent divorce of the parties, al¬ 
though the rule may be otherwise where the par¬ 
ties consent to modification of the agreement by 
the court’s decree.-^® If, however, a property set¬ 
tlement or provision in a separation agreement for 
the support of the wife becomes merged in a di¬ 
vorce decree, the contract will no longer support an 
independent suit for its enforcement.®® Mere ap¬ 
proval by the court in divorce proceedings of a 


payments under the aforesaid sep¬ 
aration agreement . . . but 

without prejudice to the said separa¬ 
tion agreement,” the acceptance of 
such alimony does not necessarily 
constitute an election to rescind the 
separation agreement.—^Woods v. 
Bard. 32 N.E.2d 772, 2S5 N.Y. 11, re¬ 
versing ‘21 >r.Y.S.2d 205. 259 App.Div. 
1093. 

40. N.Y.—Benesch v. Benesch, 178 
N.Y.S. 629. 106 Misc. 395—Grim v. 
Crim, 176 N.Y.S. 68. 

30 O.J. p 1067 note 76. 

43. N.Y.—Schmidt v. Schmidt, 132 
N.Y.S. 424, 74 Misc. 423. 

44. N.J,—^Halstead v. Halstead, 70 
A. 928, 74 N.J.Eq, 696. 

4& N.Y.—Van Horn v. "Van Horn, 
188 N.Y.S. 98, 196 App.Div. 472, 

46L Del.—^Heinsohn v. Chandler, 2 A. 

2d 120, 23 Del.Ch. 114. 
na.—^Bergman v. Bergman, 199 So. 
920, 145 Yla. 10. 

47. CaL—^Brown v. Brown, 256 P. 

o95, 88 OaLApp. 74. 

Del.—^Heinsohn v. Chandler, 2 A.2d 
120, 123, 23 DelCh. 114, citing Cor¬ 
pus JUxls. 

D.C.—Santmyer v. Santmyer, 48 App. 
D.C 310. 

Md.—Campbell v. Campbell, 198 A. 

414, 174 Md. 229, 116 AL.R. 939. 
Mass.—Schillander v. Schillander, 29 
N.R3d 686, 307 Mass. 96. 

N.J.—^Mayhew v. Chapman, 173 A. 96, 

116 N.J.Eq. 254, affirmed 174 A, 733, 

117 N.J.Bq. 27—ButUar v. Buttlar, 
65 A 486, 71 N.J.Eq. 671. 

NY.—Wimpfheimer v. Wlmpfheim- 
er, 29 NY.S.2d 102, 262 App.Div. 
304—Gray v. Gray, 267 N.Y.S. 95, 
149 Misc. '273—Westover v. West- 
over, 282 NY.S. 184, 133 Misc. 610 
—Taffel V. Tafifel, 43 NY.S.2d 777 
—Dipscomb V. Lipscomb, 40 NY. 
S.2d 720—^Rosenbloom v. Rudd, 31 
N.Y.S.2d 821. 

Ohio.—Mendeleon v. Mendelson, 173 
NB. 615, 128 Ohio St. 11. 

OkL—Elliott V. Dunham, 130 P.3d 
634, 191 OkL 896. 


Pa.—Miller v. Miller, 131 A 236, 238, 
284 Pa. 414, citing Corpus Juris- 
Fidelity & Deposit Co. of Maryland 
V. Weiss, 195 A 764, 129 Pa.Super. 
377— Schofield v. Schofield, 189 A 
572, 124 Pa.Super. 469 —^In re 

Muhr*s Estate, 69 Pa.Super. 393. 
See Commonwealth v. Whichello, 
53 DauphuCo. 178. 

S,C.—Shaw v. Shaw. 116 S.B. 322, 122 
S.C. 386. 

Tenn.—Russell v. Russell, 3 Tenn. 
App. 232. 

19 C.J. p 180 note 42, p 261 note 70. 
Cououxreut remedies 
The remedy afforded for alimony, 
incidental to divorce, and a remedy 
on a separate maintenance agree¬ 
ment, independent of divorce and ali¬ 
mony proceedings, are not inconsist¬ 
ent hut concurrent remedies, and a 
defaulting party may be bound by 
both decree for alimony ajid the 
agreement, but satisfaction of the 
decree should he applied on obliga¬ 
tion under the separation agreement. 
—Miller v. Miller, CC.AOkl., 184 P. 
'2d 683. 

Decree uot purporting to alter 
terms of separation agreement does 
not preclude wife from recovering 
unpaid balance due.—Weil v. Poul- 
sen, 184 A. 680, 121 Conn. 28L 
No provision fox alimony 
Where the parties were subse¬ 
quently divorced and no provision 
was made for alimony, the wife was 
entitled to recover on the contract. 
Ga.—^Hayes v. Hayes, 16 S.E.2d 626, 
66 Ga.App. '222, transferred, see 11 
€.E.2d 764, 191 G€U 237. 

Ill,—^Lyman v. Lyman, 268 IlLApp. 
274. 

Ky.—Witt V. Witt 1-26 S.W.2d 1114, 
277 Ky. 59'2. 

Mo.—^Baer v. Baer, 188 S.W.2d 713, 
23<5 Mo.App. 537. 

Vested xlglits 

Where agreement for settlement of 
alimony was made while parties 
thereto were still husband and wife, 
subsequent entry of a divorce decree 
cannot divest complainant of her 
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vested rights under agreement.— 
Dennison v. Dennison, 130 A 46’3, 98 
N.J.Eq. 230, affirmed 183 A 319, 99* 
N.J.Eq. 883. 

Sowever, it has been held that, on 
entry of a final decree in husband’s 
action fop divorce, h.usband’8 legal 
obligation to support wife came to 
an end, and husband was relieved 
from the pajnnent of any sum there¬ 
after falling due under a preexisting 
separation agreement—Taylor v. 
Taylor, 26 NY.S.2d 711. 

48. Ill.—Seuss V. Schukat, 192 NB. 

668, 358 Ill. '27, 95 AL.R. 1461. 
NY.—Graham v. Hunter, 42 NY.S. 
2d 717, 266 App.Div. 676. 

Approval by divoroe decree Is not 
a prerequisite to the validity of a 
property settlement between spouses 
when it is sued on in an independent 
action to enforce its terms.—San¬ 
born V, Sanborn, 39 P.2d 830, 3 Cal. 
App.2d 437. 

Deed 

Unless made a part of the record 
in divorce proceedings, a deed made 
by a husband to his TT^fe in accord¬ 
ance with a separation agreement 
will not be affected by the decree 
rendered in the divorce suit.—Wil¬ 
liams V. Williams, 3 Ky.Op. 363. 
Where agreement not submitted 
An agreement of separation and 
property settlement Is not extin¬ 
guished by a subsequent decree of di¬ 
vorce where such agreement was not 
submitted to, and considered by, the 
court in the divorce proceeding.— 
Seyler v. Seyler, 122 P.2d 804, 190 
OkL 268. 

49- U.S.—Whitney v. Whitney Ele¬ 
vator & Warehouse Co., N.Y., 183 
P. 678, 106 C.C.A 28, certiorari de¬ 
nied 31 S.Ct 472, 219 U.S. '588, 55 
L.Ed. 348. 

60. U.S.—Miller v. Miller, C.aA 
Okl, 184 F.2d 683. 

Pla.—Solomon v. Gordon, 4 So.2d 710» 
148 Fla 672. 

IlL—See Alke v. Alke, 207 IlLApp. 
496. 
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property settlement or agreement for support of the 
wife does not merge the agreement in the divorce 
decree so as to bar an independent action on the 
agreement.®^ The fact that the court in the divorce 
action ordered the monthly payments provided for 
in the agreement does not depiive the wife of her 
right to enforce compliance with the agreement in 
a separate action,and the fact that the court in 
the divorce action later made an order reducing 
the amount of the payments does not impair the 
wife’s right to insist on compliance with the agree- 
ment.53 The fact that the separation agreement 
was annexed to, and referred to in, a foreign di¬ 
vorce decree does not change the character of the 
agreement from an unsealed, to a sealed, instru¬ 
ment.®^ Likewise, where the contract contains a 
reservation indicating that it should survive the dis¬ 
solution of the marriage, although the contract is 
incorporated in the decree of divorce, the wife may 
still resort to the usual remedies for a breach of the 
contractual obligation.®® 


§ 603. - Death 

The question whether or not the death of one of the 
parties to a separation agreement terminates it depends 
on the intention of the parties as expressed therein. 

The question whether or not a separation agree¬ 
ment is terminated by the death of one of the par¬ 
ties depends primarily on the intention of the par¬ 
ties as expressed in the agreement,®® since an agree¬ 
ment intended for support and maintenance need 
not terminate on the death of one of the parties.®^ 
Where performance is intended to depend on the 
continued existence of the parties, there is an im¬ 
plied condition that the death of one of them dis¬ 
solves the obligation.®® In the absence of a spe¬ 
cific provision stating the term during which pay¬ 
ments for the wife’s support shall continue, it has 
been held that liability therefor terminates on the 
husband’s death during the lifetime of the wife.®® 
On the other hand, a provision in the agreement 
that the husband shall pay an annuity or certain 
sums periodically for the support of the wife dur¬ 
ing her life is operative and enforceable after the 
death of the husband prior to that of the wife®® 


N.J.—Corbin v. Mathews, 19 A. 2d 
632, 129 N.XEki. 649, reversing 11 
A.2d 603, 127 N.J.Eq. 121. 
N.T.—Windle v. Heard, 4 N.Y.S.2d 
977, 254 App.Div. 876—Ross v. 

Ross, 299 N.T.S. 826. 252 App.Div. 
831—Jaeckel v. Jaeckel, 40 N.Y.S. 
2d 491, 179 Mlsc. 994—Johnston v. 
Johnston, 31 N’.Y.S.2d 126, 177 

Misc. 618—Zatz v. Zatz. 17.N.Y.S. 
2d 553, 173 Mlsc. 229—In re Hol¬ 
ler's Estate, 283 N.Y.S. 365, 1'57 
Mlsc. 838. 

Merger of cause of action into Judg¬ 
ment generally see the C.J.S. title 
Judgments § 599, also 34 C.J. p 752 
note 35-p 755 note 57. 

Part of decree by request 
Where the parties request that a 
separation agreement become a part 
of the final divorce decree, such 
agreement ceases to have an inde¬ 
pendent status, and the final decree 
is a bar to an independent suit on 
the agreement—Gavette v. Gavette, 
88 P.2d 964, 104 Colo. 71. 

51. Colo.—^McWilliams v. McWil¬ 
liams, 132 P.2d 966, no Colo. 173 
—^Kastner v. Kastner, 9 P.2d 290, 
90 Colo. 280. 

Mass.—^Welch v. Chapman, 6 N.EL2d 
438, 296 Mass. 487. 

Mo.—Welsh V. Welsh, 93 S.W.2d 264, 
230 Mo.App. 1006. 

Okl.—^Elliott V. Dunham, 130 P.2d 
534, 191 Okl. 895. 

Approval of property settlement on 
divorce so as to make agreement 
enforceable as part of decree see 
Divorce S "SOI. 

Bstoppei 

A foreign divorce decree which ap¬ 
proves the separation agreement and 


Is acted on by the husband estops 
him from attacking the validity of 
the agreement in a subsequent action 
thereon.—Graham v. Hunter, 42 N. 
Y.S.2d 717, 266 App.Div. 576. 
Xncoxporation in Judgment 

Judgment of divorce did not super¬ 
sede contract for support of wife, al¬ 
though incorporated in Judgnnent— 
Evens v. Evens, 226 N.W. 725, 55 S. 
D. 482. 

52. Cal.—Ross V. Ross, 35 P.2d 316, 
1 Cal.2d 868—Gummerson v. Gum- 
merson, 58 P.2d 394, 14 Cal.App.2d 
450. 

N.T.—Bell V. Bell, 13 N.Y.S.2d 500, 
171 Misc. 605, affirmed 14 N.Y.S.2d 
990, 258 App.Div. 712, reargument 
denied 15 N.Y.S.2d 721, 258 App. 
Div. 782. 

53. Cal.—Gummerson v. Gummer¬ 
son, 58 P.2d 394, 14 CaLApp.2d 450. 

Subject to modification 

Where wife complied with separa¬ 
tion agreement wherein she specif¬ 
ically agreed to accept an unchang¬ 
ing amount per month for life in 
Ueu of alimony claims, attome 3 r*s 
fees, and litigation expense if any 
divorce action were instituted, and 
the contract was found fair and rea¬ 
sonable, wife gave up forever right 
to ask for alimony in return for a 
life annuity, and incorporation of 
separation agreement into divorce 
decree did not change agreement into 
decree for alimony payment so as to 
be subject to modification.—Interna¬ 
tional Trust Co. V. Liiebhardt, Colo., 
139 P.2d 264. 

54. Validating unsealed modifloation 

Beference to contract not under 

ISQ 


seal, modifying separation agreement 
between husband and wife entered 
into in New York which was under 
seal, in decree of Danish court grant¬ 
ing parties divorce, did not give va¬ 
lidity to modifying agreement so as 
to estop wife from enforcing origi¬ 
nal agreement where modifying con¬ 
tract did not affect separation agree¬ 
ment because it was not under seal. 
— ^Weil V. Poulsen, 184 A 580, 121 
Conn. 281. 

55- N.Y.—Rosenbloom v. Rudd, 31 
N.Y.S.2d 821. 

D.C.—Shaw V. SeLxman, 46 App. 
D.C. 526. 

57. N.Y.—^lyAndrla v. Hageman, 2 
N.Y.S.2d 832, 253 App.Div. 518, mo¬ 
tion denied 4 N.Y.S.2d 376, 254 
App.Div. 662, affirmed 16 N.R2d 
294, 278 N.Y. 630. 

sa N.J.—^Victory v. Union County 
Trust Co., 1-34 A 883, 4 N.J.Misc. 
908. 

58. N.Y.—^In re Stableford's Estate, 
■20 N.Y.S.2d 615, 174 Misc. 284— 
In re Junge, 212 N.Y.S. 119, 125 
Misc. 707. 

60» U.S.—^Adriance v. Higgins, D.C. 
N.Y., 30 P.Supp. 70, affirmed, CC. 
A, 113 P.2d 1018. 

Colo.—^In re Wise's Estate, 64 P.2d 
594, 99 Colo. 562. 

Mo.—North V. North, 100 S.W.2d 582, 
339 Mo. 1226, 109 AL..R. 1061. 

N.Y.—^In re Herb’s Estate, 296 N.Y. 
S. 491, 163 Misc. 441—In re Pul¬ 
ler's Estate, 271 N.Y.S. 685, 151 
Mlsc. 387, affirmed 271 N.Y.S. 1099, 
242 App.Div. 623—^In re Golding's 
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but ends on the death of the wife.®^ Although pro¬ 
visions relating to the custody and right to visit 
children may indicate that the parties contemplate 
the continued existence of the father,®^ a provision 
that the husband shall make certain payments for 
the support of the wife and child during the child's 
minority indicates that the parties did not intend 
the agreement to abate on the death of the father 
during the child's minority.®^ Where the husband 
agrees to pay a lump sum in installments for the 
support of the wife, and the wife dies before all 
the installments are paid, her executor may recover 
the unpaid installments as they mature.®^ 

A provision in a separation agreement whereby 
one spouse releases curtesy, see Curtesy § 12 c, 
dower, see Dower § 56, or a right of inheritance, 
see Descent and Distribution § 58 b, in the prop¬ 
erty of the other, if valid, is operative and effec¬ 
tive on the death of the other spouse. The liabil¬ 
ity of a decedent's estate for claims arising out of 
the relation of husband and wife is discussed in 
Executors and Administrators § 391. 

Estoppel. Where husband and wife separated 
under a mutual agreement, and continued to live 
separate and apart, in conformity with the terms 


of the agreement, neither one can successfully in¬ 
voke the aid of the court to set it aside after the 
death of the other.®® 

Property settlements. Valid agreements between 
husband and wife as to division of property in lieu 
of all other property rights cannot be set aside on 
the death of either,®® and are binding as to the in¬ 
terest of each,®*^ in the property covered by the 
agreement®® Where, by its terms, a provision of 
the agreement, such as one that one spouse is to 
receive or share in certain property of the other 
on the death of the latter, is to be performable only 
on the death of one party, it will be given effect 
according to its tenor.®® 

§ 604. Waiver and Estoppel 

In a proper case, one of the parties may be estopped 
to enforce or to assert the invalidity of a separation 
agreement. 

Where the facts are such as to render them ap¬ 
plicable, the principles of waiver and estoppel may 
prevent one party to a separation agreement from 
enforcing it against the other party or from hav¬ 
ing it set aside or escaping liability thereunder.*^® 
Estoppel cannot be relied on where it would give 
one of the parties an unjust advantage.'^^ In or- 


Bstate, 216 K.T.S. 593, 127 Mlsc.] 
821. 

30 C.J. p 1068 note 95. 

Validity 

An agreement to pay an annuity 
until the death of the wife Is valid. 
—Brown v. Brown, 256 P. 596, 83 CaL 
App. 74. 

61. CJaL—^Moorhead v. Shafer, 90 P. 
2d 356, *32 CaLApp.2d 615. 

X.Y.—^Magee v. Magee, 67 Barb. 487, 

62. N.JT.—^Victory v. Union County 
Trust Co., 1-34 A. 883, 4 N.J.Miac. 
908. 

63. Cal.—^tn re Oaldweirs Estate, 19 
P.2d 9, 129 Cal.App. 613. 

6&i Ga.—^Brown v. Parkas, 25 S.B.2d 
411—^Melton v. Hubbard 68 S.B. 
1101, 135 Ga. 128. 

65. Kan.—Bradley v. Burges, 198 P. 
967, 109 Kan. 347. 

Pa.—In re Lawton, 109 A. 699, 266 
Pa. 558. 

Tenn.—Carroll v. Springer, 14 Tenu. 
App. 195, 200, Quoting Corpus Jiu 
xis. 

66i, N.T.—^Darling v. Darling, 270 N. 
7.S. 557, 241 App.Div. 57, afiELrmed 
193 N.B. 428, 265 N.T. 660. 

Ta.—^Moore v. Crutchfield, 116 S.B. 

482, 136 Va. 20. 

80 aJ. p 1067 note 87. 

67. S.D.—Aspey v. Barry, 83 N.W. 

91, 13 S.D. 220. 

30 C.J. p 1067 note 88. 
ea Va.—Dooley v. Baynes, 10 S.E. 
974, 86 Va. 644. 

I 


69. N.T,—Melschman v. Furgueson, 
160 N.T.S. 'SS?. 174 App.Div. 310, 
reversed on other grounds 119 N.E. 
400, 223 N.T. 2-35. 

Pa,—^In re Reed, 93 A. 502, 247 Pa. 
44L 

70. N.T.—^Bartholomaus v. Bartholo- 
maus, 20 N.T.S.2d 945, 269 App. 
Div. 1040, reargument denied 22 
N.Y,S.2d 926, 260 App.Div. 807, ap¬ 
peal denied 29 N.B.2d 976, 284 N.T. 
817—^Ascher v. Ascher, 210 N.T.S. 
515, 213 App.Div. 183. 

Pa,—Jackson v. Jackson, 45 Dauph. 
Co. 160. 

Va-—Gloth V. Gloth, 163 S.B. 879, 
164 Va. 511, 71 A.L.R. 700. 

30 C.J. p 1068 note 99. 

Ratification, waiver, and estoppel as 
to Illegal contracts see Contracts 
§§ 279-281. 

Aceeleratloa. olause 
Where property settlement agree¬ 
ment between parties to divorce ac¬ 
tion provided for acceleration of 
monthly payments in case of re¬ 
financing of real property by hus¬ 
band, wife's acceptance of monthly 
payments after refinancing without 
knowledge thereof did not constitute 
ratification of continuance of such 
monthly payments or waiver of ac¬ 
celeration clause.—^Du Quesnay v. 
Henderson, 74 P.2d 294, 24 Cal.App. 
2d 11. 

Acoeptaa.ce of payments 
Where testator, for his own con- 
I venience, had created inter vivos 
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trust to be source of payments un¬ 
der separation agreement, former 
wife, by receiving payments from 
such trust, did not accept provisions 
of trust so as to preclude her from 
seeking reservation of portion of es¬ 
tate to secure payments which could 
not be met from Inter vivos trust— 
In re Reid's Estate, 800 N.T.S. 1088, 
165 Mlsc. 207, affirmed 6 N.T.S.2d 
360, 264 App.Div. 850. 

Dispoedtlon 

Where husband and wife entered 
Into separation agreement providing 
that, on death of one, all of property 
of either would go to survivor, and 
on death of survivor would go to 
their four children, and husband, on 
wife's death, took possession of all 
of property and denied wife’s estate 
any interest therein, husband there¬ 
by became "estopped" from making 
any disposition of property other 
than that contemplated by agree¬ 
ment—Sonnicksen v. Sonnlcksen, 113 
P.2d 495, 45 Cal.App.2d 46. 

Several contract 

Where a contract whereby a hus¬ 
band agrees to pay a sum to the 
wife in installments is severable in 
character, a payment of some of the 
installments does not estop him from 
denying the validity of the contract 
—English V. English, 70 P.2d 625, 9 
Cal.2d 368, 128 A.L.R. 467, supersed¬ 
ing, App., 55 P.2d 235. 

71. N.T.—Randall v. Randall, 279 N. 

T.S. 806, 244 App.Div, 491. 
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der for waiver to defeat the right of a wife to ac¬ 
complish a rescission of a separation agreement 
there must be an intentional relinquishment of a 
known right.'^^ 

Retention of benefits. The acts of a party to a 
separation agreement in accepting and retaining 
benefits thereunder after acquiring knowledge of 
facts constituting a ground for annulling it pre¬ 
cludes him or her from attacking its validity or 
having it set aside or recovering property disposed 
of under it,*^3 being held that the principles of 
both estoppel74 ^nd ratification's are applicable. 
Ordinarily the wife is precluded from having a sep¬ 
aration agreement set aside until she returns,^6 or 
offers to return,the property or money which she 
has received under such agreement, at least in so 
far as she is able to do so but the wife will not 
be required, as a condition of relief, to return what 
she has received under the contract where she is 
unable to do so and where enforcement of the re¬ 
quirement would operate simply as a denial of jus¬ 
tice to her;79 nor will she be required to return 
money or property received by her where it or the 


proceeds thereof have already been expended for 
the support of herself and children, *0 or where it 
is simply the equivalent of the support w’hich the 
husband was legally bound to furnish and from the 
performance of which duty he was absolved during 
the existence of the contract.^l Also, if the hus¬ 
band, by his wrongful conduct, has deprived the 
wife of the power to make restoration, he cannot 
be heard to object that she has not done so.*- The 
wife need not offer to return property received by 
her under the agreement where, independent of 
the agreement, she was entitled to receive it.*3 

A contention in a suit by the wnfe to set aside and 
vacate a voidable separation agreement that she 
has not offered to return to her marital duties and 
therefore should be denied relief is not tenable 
where it appears that she has offered to return all 
that remains of what she received under the agree¬ 
ment, as the offer, together with the position of 
hostility to the agreement assumed by bringing the 
suit to cancel it, indicates her purpose to resume 
marital relations.*^ 

If an accounting is necessary to ascertain the 


TSl N.Y.—^Randall v. Randall, supra. 

73. Kan.—^Bradley v. Burges, 198 P. 
967, 109 Kan. 347. 

30 C.J. p 1070 note 66. 

A btisliaiLd may be precluded from 
having a property settlement set 
aside where he fails to restore that 
which he has received thereunder or 
to show a sufficient excuse therefor. 
Cal.—Clanton v, Clanton, 126 P.2d 
639, 52 Oal.App.2d 650. 

Iowa..—^Poole v. Poole, 257 N.W. 305, 
219 Iowa 70. 

Kan.—^King v. Mollohan, 198 P, 969, 
61 Kan. 683, affirming 60 P. 731, 
61 Kan. 683. 

Okl.—Gardner v. Gardner, 37 P.2d 
599, 169 Okl. 469. 

SullloiexLoy of tender 
Wife, bound to return or tender 
money received under separation 
contract as condition of its rescis¬ 
sion for fraud, made a sufficient ten¬ 
der when she alleged readiness and 
willingness to repay the sum.—Van 
Koten V. Van Koten, 154 N.E. 146, 
323 IlL 323, 50 A.L..B. 347. 

74. Colo.—^Hughes v. Leonard, 181 
P. 200, 66 Colo. 600, 6 A.L.R. 817. 

30 C.J. p 1070 note 66. 

75. Colo.—^Hughes v. Leonard, su¬ 
pra. 

70. Iowa*—^Balrd v. Connell, 96 N.W. 
Se-S. 121 Iowa 278. 

Xn, absence of proof that wife had 
received household goods, she was 
not precluded from rescinding prop¬ 
erty settlement and asking allowance 
from husband^s estate.—In re Means* 
Kstate, Mo.App., 384 S.W. 186. 


77- Mich.—Berner v. Brown, 198 N. 

W. 204, 336 Mich. 444. 

N.Y.—Rosenblatt v. Rosenblatt, 204 
N.Y.S. 676, 209 App.Div. 373, re¬ 
versing, 203 N.Y.S. 798, 123 Misc. 
100 . 

Wash.—^Parsons v. Tracy, 220 P. 813, 
127 Wash. 218. 

30 C.J. p 1070 note 69—-19 C.J. p 251 
note 77. 

7a IlL—Mitchell v. Mitchell, 104 N. 

E. 1037, 263 IlL 165. 

30 C.J. p 1070 note 70, 

Bisk taken by husband 

'^The public policy of this state 
. . . Indicates that where a hus¬ 

band and wife enter into a separa¬ 
tion agreement under which the wife 
accepts a lump sum or a settlement 
in gross for her future support, the 
husband takes the risk that the 
agreement will be set aside in the 
event that the proceeds of the set¬ 
tlement-even through her misman¬ 
agement and extravagance—are ex¬ 
hausted and that his wife is liable 
to become a public charge.”—^De Rob- 
ertis V. De Robertis, 25 N.Y.S.3d 929, 
931, 361 App.Div. 476, appeal denied 
28 N.Y.S.2d 749, 262 App.Div. 805, 
appeal denied 35 N.E.2d 945, 286 N.Y. 
731, 

Xmspent amount 

In setting aside separation agree¬ 
ment, court will compel restitution 
of unspent amount of consideration. 
—Zysman v. Zysmsm, 251 N.Y.S. 355, 
140 Misc. 617. 

79. W.Va—Cheuvront v. Cheuvront, 
46 S.E. 233, 54 W.Va. 171. 

30 C.J, P 1070 note 71. 
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80. CaL—^Hilton v. Hilton, 201 P. 

337, 54 CaLApp 142. 

30 C.J. p 1070 note 73. 

8L CaL—Davis v. Davis. 121 P.3d 
523, 49 CaLApp.2d 239—In re Mc¬ 
Nutt’s Estate, 98 P.2d 253, 36 Cal. 
App.2d 542—In re Barrow’s Es¬ 
tate, so P.2d 1006, 27 CalApp.2d 
402. 

N.Y.—Galusha v. Galusha, 33 NE 
1062, 138 N.Y. 272, affirming 19 N. 
Y.S. 1008—Hamlin v. Hamlin, 221 
N.Y.S. 249, 129 Misc. 263, affirmed 
227 N.Y.S. 819, 223 App.Div. 810, 
leave to appeal granted 230 N.Y.S. 
51, 224 App.Div. 168. 

Aeoeptanoe of beaeflts 
Where it is charged that the agree¬ 
ment makes inadequate provision for 
the wife’s support, she is not barred 
from prosecuting an action to re¬ 
scind by reason of the fact that she 
continues to accept periodic pay¬ 
ments provided therein, where such 
X>ayments are necessary for her sup¬ 
port and where, without them, she 
would be destitute.—Almonte v. Al¬ 
monte, 19 N.Y.S.3d 153. 259 App.Div. 
811. 

82. CaL—Simmons v, Bnggs, 231 P. 
604, 69 CaLApp. 447. 

8A Idaho.—^Blaine County Nat. 
Bank v. Timmerman, 245 P. 389, 42 
Idaho 333. 

84. N.Y.—^Hungerford v. Hunger- 
ford, 44 N.Y.S. 973, 16 App.Div. 
612, affirmed 66 NB. 117, 161 N.Y. 
550. 
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amount, if any, to which the husband is entitled on 
account of payments made by him under the agree¬ 
ment, an offer of restoration is not required.®^ 

§ 605. Actions 

Apart from statute, a court has no power to reform 
or modify a separation agreement. 

Unless the case falls within a statute authorizing 
the court to vary postnuptial settlements, the court 
cannot reform a separation agreement b}^ making a 
new agreement or provision for the parties in place 
of the one which they have adopted, as by increas¬ 
ing or reducing the amount specified in the provi¬ 
sion for support,S® even though the agreement con¬ 
tains a provision for such modification by the 
court.**^ However, the court will give effect to 
a provision in the agreement for a reduction in the 
payments by the husband on the happening of a 
certain contingency where it is satisfied that such 
contingency has occurred.®® 

The power of the court to adopt or reject the 
provisions of agreements between husband and wife 
in fixing alimony is discussed in Divorce § 234. A 
statute authorizing the court to modify an award 
of alimony does not authorize the modification of a 
legal contractual obligation which the husband as¬ 


sumes and agrees to pay his wife.®^ 

Coutisel fees. An action by a wife to set aside 
or modify only those provisions of a separation 
agreement which fix the amount of her maintenance 
is not a matrimonial action or in the nature of a 
matrimonial action so as to permit the allowance of 
counsel fees to plaintiff pendente lite.®®. 

§ 606. --On Agreement 

a. In general 

b. Parties, pleadings, evidence, and trial 

c. Recovery, relief, allowances, and en¬ 

forcement of judgment or decree 

a. In General 

Equity has Jurisdiction of suits to enforce separation 
agreements, and where the wife’s disabilities have been 
removed she may sue at law on the agreement. 

An action to enforce a separation agreement must 
be brought in a court having jurisdiction over such 
actions.®^ Equity will entertain a suit by the 
wife,®® or the husband,®® to enforce rights under 
a separation agreement, and in such a suit equita¬ 
ble defenses may be entertained ;®4 but equity will 
not enforce that part of a separation agreement 
binding spouses to live apart.®® It was formerly 


85. OaL—Simmons v. Briggrs, 231 P. | 
604, 69 OaXApp. 447. j 

80% Mass.—Schlllander v. Schilland- 
er, 29 N.E.2d 686, 307 Mass. 96. 
N.T.—Kiinker v. Kunker, 246 N.T.S. 
118, 230 App.Div. 641—^In re War¬ 
ren, 202 N.T.S. 586, ZO*? App.Div, 
793—Sinno v. Sinno, 21 N.T.S.2d 
964, 174 Misc. 869—Zysman v, Zys- 
man, 251 N.T.S. 365, 140 Mlsc. 617 
—Leith V. Leith, 1206 N.T.S. 687, 
124 Mlsa 24—Mead v. Mead, 202 
N.T.S. '366, 122 Misc, 175—Smith 
V. Smith, 39 N.T.S.2d 330—Miller 
V. Miller, 9 N.T.S.2d 202. 

30 C.X p 1070 note 77, p 1071 note 
80. 

Xh aotloiL at law to enforce con¬ 
tract the court was without Jurisdic¬ 
tion to do more than determine 
whether any liability existed and the 
amount thereof, as against a conten¬ 
tion that the court should have re¬ 
duced the recovery to a reasonable 
sum for husband to pay.—Blair v. 
Blair, 112 P.'2d 39, 44 Cal.App.2d 149. 
MTofliftoatloa, of one pxnvlaloiii 

Court has no equitable power to 
modify one provision of separation 
agreement, leaving remainder unaf¬ 
fected.—CCgswell V. Cogswell, 2S4 N. 
T.S. 69, 130 Mlsc. 541. 

87. N.T.—^Russo V. Russo, 81 N.T.S. 

2d 619, 263 App.Dlv. 841. 

SO C.J. p 1971 note 78. 

8& N.T.—Graver v. Graver, 176 N. 
T.S, 26, 186 App.Div. 847, revers¬ 


ing 172 N.T.S. 461 and appeal dis¬ 
missed 123 N.E. 860, 226 N.T. 631. 
Sxerdse of disoretloa 
Where separation agreement and 
decree entered thereon gave court 
discretion to reduce allowance to 
wife, court’s exercise of discretion, 
when not abused or arbitrary, Is 
binding.—Cobb v. Cobb, 189 S.B. 479. 
211 N.C. 146. 

89. Mo.—North v. North, 100 S.W. 
2d 682, <339 Mo. 1226, 109 A.L.R. 
1061—^Moser v. Moser, 148 S.W. 
2d 71, m Mo.App. 784. 

90. N.T.—^Johnson v. Johnson, 100 
N.E. 408, 206 N.T. '561, AnmCas. 
1914B 407, reversing 126 N.T.S. 
249, 161 App.Div. 645. 

91. Pa.—Commonwealth v. Kumlk- 
er, 96 Pa.Saper. 563. 

Sunogate'li court, under the equity 

powers granted to it by Code Civ. 
Proc. S 2610, has Jurisdiction of ap¬ 
plication of wife for payment to her, 
for her support and maintenance in 
accordance with provision of separa¬ 
tion agreement between her and her 
husband, of half of Income of trust 
directed by a will to be paid to him, 
and the surrogate’s court can, with¬ 
out any prior proceeding In any other 
court, direct such payment—^In re 
Tard’s Estate, 189 N.T.S. 190, 116 
Misc. 19. 

92. DeL—Shaw v. Shaw, Ch., 9 A.2d 
268. 

N.J.—^Robertson v. Robertson, 177 A. 
896, 114 N.JXaw 668—Cohen v. 
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Cohen, 188 A. 244, 121 N.J.Bq. 299 
—Moller V. Holler, 188 A. 505. 121 
N.J.Bq. 175—^Biddle v. Biddle, 146 
A. 639, 104 N.J.Bq. 213—^Dennison 
r. Dennison, 130 A- 463, 98 N.J.Bq. 
230, affirmed 133 A, 919, 99 N.J.Bq. 
883. 

Pa.—^Reiff V. Reiff, 67 Montg.Co. 322. 
Va.—^Buchanan v. Buchanan, 6 S.B. 

•2d 612, 174 Va. 265. 

20'C.J. p 1068 note 2. 

Specific performance of separation 
agreements see the C.J.S. title Spe¬ 
cific Performance § 86, also 58 O. 
J. p 1069 notes 69-61. 

93. N.J.—Moller v. Moller, 188 A. 
•506, 121 N.J.Bq, 176. 

Sait by pezsonji dalming uiLder hus¬ 
band 

Ala.—Collier v. Tatum, 160 So. 620, 
230 Ala. 218. 

94. N.J.—^Buttlar v. Buttlar, 66 A. 
485, 71 N.J.Bq. 671. 

30 C.J. p 1068 note 2. 

Bardship and husband’s inability 
to carry out separate maintenance 
contract because of change in his 
financial circumstances are no de¬ 
fense to wife’s suit for accrued ar¬ 
rearages under contract—^Moller v. 
Moller. 188 A. 606, 121 N.J.Bq. 175. 
Inequitable conduot 
.Wife held not to be barred from 
equitable relief by inequitable con¬ 
duct—Jaeckel V, Jaeckel, 40 N.T.S. 
2d 209. 

95. N.J.—Beck y. Beck, 131 A. 620, 
98 N.J.Bq. 474. 
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the rule in some jurisdictions, and is still the rule 
in others, that, by reason of the incapacity of hus¬ 
band and wife to contract with each other, or the 
incapacity of the wife to sue the husband in an ac¬ 
tion at law, her only remedy on a separation agree¬ 
ment is in equity but she may sue at law on the 
agreement in jurisdictions where her disabilities 
have been so far removed by statute that there is 
no longer any reason why she may not so sue.^*^ In 
such actions the remedies are no other or different 
than the remedies provided by law for the breach of 
any other contract.®* 

Conditions precedent. Where, under the contract, 
there are conditions precedent to the husband’s lia¬ 
bility to the wife for payments for support and 
maintenance, the conditions must be met before the 
wife can recover on the contract.®® A demand is 
not a condition precedent to a suit to recover what 
is due under a separate agreement.^ 

Stay, An action by the wife on a separation 
agreement will not be stayed by reason of another 
action by the husband to obtain a reduction of the 
amount which he has agreed to pay for the sup¬ 


port and maintenance of the wife until he has actu¬ 
ally established a right to relief in his action on a 
trial thereof.® 

Trustees, The husband may in a proper case sue 
the wife and trustee to prevent diversion of a trust 
fund created for the purpose of carrying out the 
agreement.® Where the husband, under the agree¬ 
ment, assumes the relationship of trustee towards 
his wife and children, an action will lie against him, 
or his estate, for unlawful diversion of trust funds.*^ 

b. Parties, Pleadings, Evidence, and Trial 

The usual rules m actions at law or in equity, as the 
case may be, apply as to parties, pleadings, evidence, and 
trial In proceedings to enforce separation agreements. 

WTiere the wife’s disabilities to sue have been 
removed, she may bring an action on a separation 
agreement in her own name.^ Where the agree¬ 
ment of separation was made through the interven¬ 
tion of a trustee, an action thereon may be brought 
properly by the trustee,® without joining the wife,’ 
and should be brought by him or in his name, rather 
than by the wife alone,* unless he refuses to sue,® 
or unless he disputes the right of the wdfe, in which 


96. N.J —Oohon v. Cohen, 188 A. 244, 
121 NJ.Bq. 299—^Adams v. Adams, 

8 A.2d 214, 17 N.J.Mlsc. 234. 

30 C.J. p 1068 note 6. 

97. VSL—Buchanan v. Buchanan, 6 
S.E.2d 612, 174 Va. 255. 

30 C.J. p 1068 note 7. 

96. Conn.—Laaprogato v. Lasproga- 
to, 18 A. 2d 353, 127 Conn, 510, 

Defense of invalidity 

It is not necessary to have a void 
agreement set aside* In a separate 
proceeding, and a defense that the 
contract is void may be set up in] 
an action on the contract.—Golden v. 
Golden. 17 N.Y.S.2d 76, 
meotion of remedies 

(1) Where husband is in default 
on obligation to support wife under 
separation agreement, wife may. In 
some circumstances, be required to 
make an election of remedies, wheth¬ 
er to stand on husband's contract ob¬ 
ligation to support her or on his 
marital obligation to support her in 
the manner defined by law.—Woods 
V. Bard, 32 N.B.2d 772, 286 N.T. 11, 
reversing 21-lSr.Y.S.2d 206, 259 App. 
Dlv. 1093. 

(2) If wife, without fault, was pre¬ 
vented by husband from completing 
bilateral contract settling property 
dispute between them, providing for 
her support and requiring perform¬ 
ance of certain duties by wife, wife 
could treat contract as rescinded and 
recover on quantum meruit for work 
and labor performed under it or she 
could bring her action for damage^ 
against husband for breaking con- 

42 O.J.S.-13 


tract and preventing her performance 
thereof,—Dadio v. Dadio, 192 A. 557. 
123 Conn. 88. 

(3) Other cases see 20 C.X P 14 
note 98 [g]. 

Daches 

(1) Laches was no defense in suit 
by wife against husband for failure 
to make payments for supiiort pro¬ 
vided In separation agreement, since 
laches was not defense in law action. 
—Weil V. Poulsen, 184 A. 580, 121 
I Conn. 281. 

(2) Failure to show damage be¬ 
cause of procrastination in starting 
the action Invalidates a plea of lach¬ 
es.—Jaeckel v. Jaeckel, 40 N.Y,S.2d 
209. 

Xadependettfe action 

(1) The remedy of wife, who had 
been granted divorce, for enforce¬ 
ment of property settlement agree¬ 
ment between husband and wife was 
independent action to recover amount 
allegedly due under agreement.— 
Bishop V. Bishop, Mo.App., 161 S.W, 
2d 553. 

. <2) Agreement held property set¬ 
tlement on which wife could main¬ 
tain an independent action.—^Bishop 
V, Bishop, Mo.App., 162 S.W.2d 332. 

<3),Action for breach of contract 
held sole remedy of plaintiff.—^Ros- 
enbloom v. Rudd, 31. N.Y.S.2d 821, 
Successive aotions 

Successive suits for monthly in¬ 
stallments could be maint^ned by 
wife as installments became due in 
different courts or In different de¬ 
partments of the same court.—State 
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ex rel. Towne v. Second Judicial Dis¬ 
trict Court, Mont, 132 P.2d 161. 

99. N.Y.—^Dowie V. De Winter, 197 
N.Y.S. 54, 203 App.Dlv. 802. 

1. N.Y.—^Trussell v. Trussell, 183 
N.Y.S. 32. 

2. N.Y.—Stoddard v. Stoddard, 175 
N.Y.S. 650, 187 App.Div. 279. 

3. N.Y.—Cranston v. Plumb, 54 Barb. 
59. 

4L N.T.—^Keating v. Hammerstein, 
209 N.Y.S. 789, 125 Misc. 334.' 

5. N.J.—^Mockrldge v. Mockridge, 50 
A. 182, 62 N.J.Bq. 570. 

30 C.J. p 1068 note 11. 

Support and maintenance of children 
Under some statutes which pro¬ 
hibit suits by the wife against the 
husband, except In specified casea 
the wife may not sue the husband 
to enforce his covenant in a separa¬ 
tion agreement to support and main¬ 
tain the children of the marriage, 
where such a suit is not within the 
statutory exceptions.—^Houston v. 
Houston, 4 Pa.Dist 248. 

I a. vt—Cleary v. La France. 199 A. 
242, 109 Vt 422. 

30 CLJ. 1068 note 12. 

7 . —Whittle v. Schlemm, 106 A. 
819; 03 N.J.Law 78. 

8. Mass.—^Proctor v. Lombard, 123 
N.E. 507. 238 Mass. 213. 

N.T.—I^ord V. Lord, 22 N.Y.S. 1004, 
68 Hun 537. 

30 C.J. P 1068 note 14. 

9. N.Y.—^Lord v. Lord, supra, 

30 C.J. P 1068 note 16. 
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case the wife may sue and make him a party de- 
fendant.io Where the wife is insane at the time 
of the commencement of the suit, the action may 
be brought at the instance of her next friend.^^ 
After the death of the wife, her executor may sue^^ 
if the cause of action survives her death, as dis¬ 
cussed supra § 603. Where the wife has assigned 
her cause of action for payments in arrears, the as¬ 
signee may sue without joining the wife as a par- 
ty.13 

Where the agreement makes provision for the 
payment of attorney’s fees directly to the attorney, 
such provision is enforceable by the wife’s attor¬ 
ney in his own right and in a suit brought in his 
name.i^ 

Pleadings, To be sufficient, plaintiffs pleadings 
in an action to enforce a separation contract must 
state facts showing his or her right to the relief 
sought.^® A general averment that the wife has 
performed all the conditions on her part is a suf¬ 
ficient allegation of performance.^® It is not nec¬ 


essary to aver that the agreement was fair and just 
to the wdfe.i'^ 

The usual rules as to the sufficiency of answers 
in actions on contracts generally apply in actions 
of this character,!® and, accordingly, to be suffi¬ 
cient, the answer must deny the material allega¬ 
tions of plaintiffs pleading or set up an affirmative 
defense.!® Xhe answer should plead the ultimate 
facts constituting an affirmative defense, and the 
mere pleading of conclusions is insufficient.20 Mat¬ 
ters pleaded which do not tend to defeat plaintiffs 
right to recover are insufficient as a defense.®! 

Defendant’s plea or answer may aid plaintiffs 
pleadings and supply or cure an omission, defect, 
or infirmity therein.®® 

The issues in a proceeding of this character are 
confined to those raised by the pleadings.®® 

Evidence, Competent, relevant, and material ev¬ 
idence which tends to prove or disprove any ma¬ 
terial issue raised by the pleadings is admissible.®^ 


lOu N.T.—^Barnes v. KlufT, 118 N.Y. 

S. 325. 123 App.Div. 192. 

11. Tex.—Skeen v. Skeen, Civ.App., 
190 S.W. 1118. 

12. Qa.—^Melton v. Hubbard, 68 S.E. 
1101, 135 Oa. 128. 

13. N.T.—Phlnney v. Andrus, 178 N. 

T. S. 760, 108 Misc. 717. 

14. N.T,—Doyle y. Hollister. 89 N. 
T.S.2d 124. 

15. Complaia.t held sufflcient 

N.T.—^Hamburger v. Hamburger, 38 
N.T.S.2d 72. 

Payment seonxed by lien 
In action by former wife to recov¬ 
er past-due monthly installments, se¬ 
cured by lien on rents from former 
husband’s realty, pursuant to con¬ 
tract antedating divorce, where pro¬ 
visions relating to lien were pleaded 
by reference only and did not show 
that instrument on its face consti¬ 
tuted a mortgage, complaint was not 
subject to general demurrer on 
ground that plaintilTs sole remedy 
was a foreclosure proceeding.—San¬ 
born V. Sanborn, 39 P.2d 830, 8 Cal. 
App.2d 437. 

le. N,Y.—Spence v. Woods, 118 N.T. 
S, 807, 134 App.Div. 182. 

17. U.S.—^Daniels v. Benedict. Colo., 
97 P. 867, 38 C.C.A. 592. 

la Ky.—Dodd V. Dodd, 129 S.W.2d 
166, 278 Ky. 662. 

Conaterolalm held innffloleat 
N.Y.—Dubln v, Dubin, 22 N.T.S.2d 
246, 174 Kisc. 952. affirmed 27 N.T. 
S.2d 445, 261 App.Div. 945, and 
27 N.T.S.2d'446, 261 App.Div. 946, 
appeal denied 27 N.T.S.2d 1013, 
261 App.Div. 1067. 


Cross petition 

In action by husband to be declared 
sole owner of land, cross petition 
seeking partition was held to entitle 
defendant to affirmative relief.—Jones 
V. Jones. 30 S.W.2d 49. 325 Mo. 1087. 
Demand 

Where the commencement of the 
action is in itself a sufficient demand 
for performance, an answer denying 
the allegation of demand is a sham 
and raises no triable issue.—^Feinberg 
V. Pelnberg, 41 N.Y.S.2d 869. 

19. N.T.—Hann v. De Freest, 178 
N.T.S. 414. 

30 C.J, p 1069 note 27, 

Affidavit of defense 

(1) A defense set up in an affidavit 
of defense should be pleaded with a 
reasonable degree of particularity. 
—Scott V. Scott, 95 Pa.Super, 273. 

(2) Where the affidavit of defense 
is so evasively stated as to leave it 
doubtful, the doubt must be resolved 
in favor of plaintifC.—O’Malley v. 
O’Malley, 116 A. 600, 272 Pa. 628. 

(3) An affidavit of defense setting 
up that the contract is void is suf¬ 
ficient, notwithstanding that a for¬ 
eign court made the contract a ba¬ 
sis for its decree of alimony.—^Mil¬ 
ler V. Miller, 37 Pa.Dist. & Co. 205, 
2 Monroe L.R. 26. 

(4) Particular affidavits of defense 
held Insufficient.—^HaJl v. Hall, 97 
Pa.Super. 429. 

30 C.J. p 1069 note 27 [a] (1). 

90. N.T.—^Dubin v. Dubln, 22 N.T.S. 
2d 246, 174 Misc. 952, affirmed 27 
N.T.S.2d 446, 261 App.Div. 946, 
and 27 N.T.S.2d 446, 261 App.Div. 
946, appeal denied 27 N.Y.S.2d 1013, 
261 App.Div. 1067. 
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91. N.T.—^Dubin v. Dubin, supra. 
Purchase of note 

Husband purchasing wife’s note is¬ 
sued to third party could not inter¬ 
pose counterclaim for amount of note 
to wife’s action for alimony under 
separation agreement, since the mon¬ 
ey due her is necessary for her prop¬ 
er support and the husband cannot 
give her less.—^Murphy v. Murphy, 
236 N.T.S. 132, 134 Misc. 690. 

22. Consideration 

Where the answer specifically 
pleads that plaintiff ’’promised and 
agreed, as in consideration for the 
payment of the money,” to do certain 
things, the petition was not subject 
to objection that it did not state a 
cause of action because no considera¬ 
tion for the contract was pleaded.— 
McGuire v. Slllerbrock, Ohio App., 47 
N.E.2d 999. 

23. Property rights 

In an action by a divorced wife to 
recover installments due under a 
separation agreement, the court was 
authorized to pass on- property rights 
of parties, where husband asked 
that separation agreements be ad¬ 
judged void and that court adjudge 
to wife her fair part of his estate at 
time of separation.—^Dodd v. Dodd. 
129 S.W.2d 166, 278 Ky. 662. 

24. Cal.—^Mashbir v. Mashbir, 85 P. 

2d 482, 29 Cal.App.2d 733. 

Praud of oestul 

In an action by a trustee under a 
trust agreement under seal to recov¬ 
er money from the husband for the 
benefit of the wife, who was not a 
party to the contract, it was proper 
to refuse an offer of proof that his 
legal rights had been impaired by 
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In particular cases, the evidence has been held suf- 
ficient^S or insufficient^® to show a valid separation 
agreement and other matters.27 

Trial. Questions of law are for the court,and 
disputed questions of fact are for the determina¬ 
tion of the trier of facts,29 which, in jury trials, is 
the jury, 20 and such questions should be submitted 
to the jury under proper instructions from the 
court.2^ The findings of fact must be supported by 

the evidence.22 

c. Becovery, Belief, Allowances, Enforce^ 
mezLt of Judgment or Decree 

The usual rules applicable in civil actions generally 
apply as to the recovery, relief, allowances, and enforce¬ 
ment of the Judgment or decree In actions of this char¬ 
acter. 

The recovery of installments under the contract 


by the wife or her representative from the hus¬ 
band is limited to such as have matured and be¬ 
come payable,22 together with interest thereon,2^ 
at least when there has been no absolute repudia¬ 
tion of the entire agreement by the husband ;25 but 
she may be permitted to recover such, installments 
as were due at the time when an amended complaint 
was filed, and wdll not be restricted to such as w'ere 
due at the commencement of the action,2® and some 
courts allow recovery for amounts to become due in 
the future and postpone execution for each install¬ 
ment until it becomes due.27 

A court of equity in its decree may and should 
adjust the relief in such a w'-ay as to conserve the 
equities and afford protection to the rights of all 
parties,28 but the decree should be based on, and 
conform to, the issues raised by the pleadings.®® 


her with respect to property held 
by her, since such controversy does 
not constitute the defense of ft^ud or 
any equitable defense to the present 
action.—^Allen v. Berry, 142 N.B. 785, 
247 Mass. 540. 

25. Cal.—Philp V. Phllp, 31 P.2d 791. 
220 Cal. 525. 

Ga.—Walker v. Walker, 187 S.EL 164, 
53 Ga.App. 769. 

Mo.—^Bishop V. Bishop, App., 162 S. 
W.2d 332, 

Okl.—Stark v. Stark, 91 P.2d 1064, 
185 Okl. 348. 

Bvidence held tnsuilloieiLt to Justify 
a denial of recovery on srround of In¬ 
validity of the agreement.—^Morris¬ 
sey V. Morrissey, 26 N.E.2d 742, 304 
I11.APP. 593. 

26. Me.—Smith v. Libby, 119 A. 195, 
122 Me. 156. 

N.J.—Corbin v, Mathews, 11 A.2d 
60S, 127 N.J.Eq. 121, reversed on 
other grounds 19 A.2d 633, 129 N. 
J.Eq. 549. 

Wash.—Granat v. Qranat, 65 P.2d 
220, 189 Wash. 308. 

27. Bvidence held snAolaxit 

Cal.—^Dobbins v. Horsfall, App., 136 
P.2d 35. 

TSjdxi .—Conway v. Conway, 298 P. 744, 
133 Kan. 148—Hewett v. Gott, 294 
P. 897, 132 Kan. 168. 

Mo.—Olbert v. Key. App., 93 S.W.2d 
1048. 

Mont.—^Viers v. Webb, 245 P. 267, 76 
Mont. 38. 

Bvidence held InsnjBLoient 

<1) Generally. 

La.—Mills V. Mills, 138 So. 671. 173 
La. 795. 

N.T.—^Dowie V, De Winter, 197 N.T. 
S, 64, 203 APP.D1V. 302. 

<2) To support husband's equitable 
defenses of coercion, collusion, and 
threatened multiplicity of suits.— 
Hixon V. HIxon, 56 P.2d 1149, 158 
Or. 466. 


28. Construction of written agree¬ 
ment is for the court, subject to the 
finding of the jury as to what the 
facts are, if there is a conflict as 
to the facts.—Clayburgh v. Clay- 
burgh, 218 N.T.S. 457, 218 App.Div. 
411. 

29. Ga.—Walker v. Walker, 187 S.B. 
164, 53 Ga.App. 769. 

30. Tex—Wheat v. Wheat, Civ.App., 
289 S.W. 667. 

Separation 

If there is a dispute as to whether 
or not the parties were separated at 
the time the agreement was made, 
with no Intention of resuming the 
marital relation, the issue should be 
determined by the jury on proper re¬ 
quest—Wheat V. Wheat, supra. 

TThdlspated facta need not be sub¬ 
mitted to the jury.—^Bishop v. Bish¬ 
op, Mo.App., 162 S.W.2d 332. 

3L Befnsal of instruction held prop¬ 
er under the evidence.—Olbert v. 
Key, Mo.App., 98 S.W.2d 1048. 

38. Bvidence held to sTurtain find¬ 
ings 

(1) Generally. 

Cal.—^Fishbaugh v. Fishbaugh, 101 P. 
2d 1084, 16 Caa.2d 445—Walsh v. 
Walsh, 108 P,2d 765, 42 Cal.App.2d 
287—^Mashblr v. Mashbir. App., 99 
P.2d 562. 

Ohio.—^McGuire v. Ellerbrock, App., 
47 N.E.2d 999. 

Wash.—-Vigelius v. Vigelius, 13 P.2d 
426, 169 Wash. 190. 

(2) That wife had made no prom¬ 
ise to obtain a divorce as considera¬ 
tion for the contract—Sanborn v. 
Sanborn, 39 P.2d 830, 3 CaLApp.2d 
437. 

Pindings held against evidence 
Ark.—Cowan v. Cowan, 3 S.W.2d 680, 
176 Ark. 1204. 

Cal.—^Fishbaugh v. Ushbaugh, 101 P. 
I 2d 1084, 15 Cal.2d 445. 
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33. N.J—^Adams v. Adams, 8 A.2d 
214, 17 N'.J.Misc. 234. 

30 C.J. p 1069 note 29. 

Payments or credits 

(1) Payments received by wife as 
temporary alimony until divorce ac¬ 
tion was discontinued should be de¬ 
ducted from Installments due on a 
previous separation agreement— 
Crandell v. Crandell, 199 N.T.S. 289, 
206 App.Piv. 105. 

(2) Where a default judgment se¬ 
cured by the wife for unpaid install¬ 
ment has been opened up, the hus¬ 
band is entitled to credit for pay¬ 
ments made under the default judg¬ 
ment.—Jacques v. Jacques, 14 N.Y. 
S.2d 716, 258 App.Div. 766, reargu¬ 
ment denied 17 N.T.S. 2d 861, 268 App. 
Div. 1018, affirmed 26 N.B.2d 825, 
282 N.T. 715. 

(3) In wife’s action for payments 
under agreement for support while 
parties were living apart husband 
was held not to be entitled to allow¬ 
ance for support of child.—Johnson 
V. Johnson, TexCom.App., 14 S.W.2d 
805, reversing, Civ.App., 6 S.W.2d 
176. 

34. N.T.—^Van Horn v. Van Horn, 
188 N.T.S. 98, 196 AppBiV. 472— 
In re Van Zandt’s Estate, 255 N.T. 

S. 359, 143 Misc. 663. 

36. N.T.—^Bauchle v. Bauchle, 173 N. 

T. S. 292, 186 App.Div. 690. 

36; N.Y.—^Thompson v. Thompson, 
173 N.T.S. 561. 

37. Ark.—Shlrey v. HIU, 98 S.W. 731, 
81 Ark. 137. 

30 C.J. p 1069 note 33. 

38. Conn.—Hooker v. Hooker, 32 A. 
2d 68, 130 Conn. 41. 

39. Gcmoellation 

In suit by wife against husband 
on separation agreement which was 
under seal and was not affected by 
modifying agreement not under seal, 
inclusion in Judgment of provision 
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Unless the agreement contains a specific covenant 
by the husband to furnish such security,^® he can¬ 
not be compelled to give security for the payment 
of moneys to become due in the future under a sep¬ 
aration agreement, there being no authority to grant 
such relief.^^ 

Alimony and counsel fees, Alimon}^^^ and such 
attome 3 r*s fees as are allowable in actions for di¬ 
vorce, separation, or alimony,^ ^ cannot be awarded 
plaintiff in a suit to enforce a separation agreement 
Defendant may be allowed as a counterclaim a 
counsel fee erroneously allowed plaintiff in a prior 
separation suit, but not the amounts paid by de¬ 
fendant to his attorney for services and disburse¬ 
ments in that suit.'*^ If the contract provides for 
the allowance of attorne/s fees, such an allowance 
may properly be made only where it was necessary 
to institute the action in order to enforce the ob- 
ligation>5 Where it is proper to allow the wife 
attorney’s fees, the court may determine the value 
thereof from its own experience without proof of 
the value thereof,^® 

Effect, A final judgment in favor of the wife 
for installments due as of a certain date has been 
held to be a conclusive determination that of that 
date the husband was solely in default under the 
contract.^^ 

Enforcement, A contract between spouses for 
the wife’s support cannot be enforced by contempt 
proceedings and, under a statute prohibiting im¬ 
prisonment for a debt arising from contract, a 


court of equity has no power to enforce its decree 
for the payment of money due under a separation 
agreement by the attachment of the person of the 
defaulting husband.^® 

A wife cannot maintain a suit against her hus¬ 
band on a foreign judgment for damages for breach 
of a separation agreement in a jurisdiction where 
the disability of a wife to sue her husband has 
not been removed.^O A staiute extending the pro¬ 
bate court’s equity jurisdiction to the enforcement 
of foreign judgments for support against resident 
husbands is inapplicable to a wife’s suit to set aside 
the husband’s allegedly fraudulent conveyance and 
to reach and apply the property to the satisfaction 
of such a foreign judgment, where the bill alleges 
that the husband is a nonresident.®^ The rights 
given a creditor by the Fraudulent Conveyance Act 
do not extend to a wife suing her husband on a 
foreign judgment for damages for breach of a sep¬ 
aration agreement, since such act was not intended 
to remove the incapacity inherent in the status of a 
wife.®^ 

§ 607. -To Set Aside Agreement 

Subject to some exceptions arising from the relation¬ 
ship of the parties, the rules as to actions to set aside any 
contract apply in actions to set aside a separation 'agree¬ 
ment. 

An action to set aside-the agreement rests on, 
and is governed by, the same general principles as 
a similar action affecting any contract.®^ Accord¬ 
ingly, a court of equity.will set aside a separation 
agreement on proper grounds®^ at the suit of ei- 


oancelin? second airreement was error 
where cancellation had not been re¬ 
quested in complaint.—Weil v, Poul- 
sen, 184 A. 580, 121 Conn. 281. 

40. N.Y.—Greenleaf v. Blakeman, 58 
N.T.S. 76, 40 App.Div. 371, affirmed 
60 N.EL 1111, 166 N.Y. 627. 

41. N.Y.—^Winbum v. Winbum, 192 
N.Y.S 280, 200 App.Div. 26. 

42. N.Y.—Phillips V. Peacock, 117 N. 
Y.S. 625, 63 Misc. 520. 

43. Ky.—Hite v. Hite, 134 S.W. 138, 
142 Ky, 283. 

N.Y.—Phillips V. Peacock. 117 N.Y.S. 
625, 63 Misc. 520. 

44. N.Y.—^Benesch v. Benesch. 173 
N.Y.S. 629, 106 Misc. 395. 

45. Cal.—Walsh v. Walsh, 108 P.2d 
768, 42 Cal.App.2d 293. 

43. Minn.—Vanderburgrh v. Vander¬ 
burgh, 188 N.W. 276, 153 Minn. 189. 
47. D.C.—Stuart v. Stuart, 133 P.2d 
411, 77 U.S.APP.D.C. 200. 

4a N.Y,—Kunker v. Hunker, 246 N. 

Y.S. 118, 230 App.Div. 641. 

4a Not a trustee 

A defaulting husband under a sep¬ 
aration agreement to pay wife money 


is not a trustee within those classes 
of cases excepted from the operation 
of such a statute, so as to afford a 
court of equity the right to order an 
attachment of the husband, and the 
latter’s default under such agreement 
does not, as in the case of a breach 
by a trustee without property, create 
the necessity for the writ, since the 
wife is not without remedy, she hav¬ 
ing the privilege of suing for ali¬ 
mony.—Colburn v. Colburn, 123 A. 
776, 279 Pa.’ 249. 

60. Property firaudulMitly conveyed 
In wife’s suit to set cuside hus¬ 
band’s allegedly fraudulent convey¬ 
ance and to reach ajid apply property 
to satisfaction of New York judg¬ 
ment for damages for breach of sep¬ 
aration agreement^ husband was a 
“necessary party” where bill alleged 
that only husband had any interest in 
property. The wife’s failure to make 
service on her husband in such a 
suit, however, does not remove her 
incapacity to sue him to collect a 
debt.—^Blumenthal v. Blumenthal, 21 
N.R2d 244, 303 Mass. 275. 

51. Mass.—^Blumenthal v. Blumen¬ 
thal, supra. 


52. Mass.—^Blumenthal v. Blumen¬ 
thal, supra. 

53. Ill.—Vock V. Vock, 6 N.E.2d 843, 
844, 365 Ill. 432, 109 A.D.R. 1170, 
citing Corptis Juris. 

30 C.J. p 1069 note 46. 

64. Cal.—McDaniel v. McDaniel, 25 
P.2d 843. 134 CaLApp. 597. 

30 C.J. p 1069 notes 42, 43. 

Mistake of law on the part of the 
husband alone is not ground for set¬ 
ting aside a separation agreement— 
Versyp v. Versyp, Tex.Civ.App., 146 
S.W. ,706. 

Absence of assurance of performance 

That there was no assurance that 
provision of property settlement 
agreement between husband and wife 
for maintenance of children would be 
carried out was not ground for nulli¬ 
fying agreement.—^Kelly v. Kelly, 18 
P.2d 781, 129 CaLApp. 326. 

Pailure to support 
A husband’s failure to support wife 
in accordance with separation agree¬ 
ment can be made by wife a basis 
for rescission.—Woods v. Bard, 32 N. 
B.2d 772, 285 N.Y. 11, reversing 21 
N.Y.S.2d 206, 259 App.Div. 1093. 


196 



42 C.J.S. 


HUSBAND AND WIFE 


§ 607 


ther husband^s or wife.®® Although a separation 
agreement may be set aside at the instance of the 
wife on grounds which would be insufficient in case 
of another contract,®*^ such as the unfairness or in¬ 
adequacy of the provisions for the w’ife, considered 
supra § 593 b, and the fact of the marital relation 
may be influential in proving fraud or duress, nev¬ 
ertheless it alone does not furnish ground for main¬ 
tenance of the action.®® The agreement will not be 
set aside or avoided by reason of matters occurring 
subsequent to its execution and not constituting a 
breach of its provisions or a fulfillment of a con¬ 
dition for its termination,®® such as a change in 
the financial condition of the husband or other 
change in the conditions and circumstances of the 
parties or their children.®® 

If the wife desires to have the agreement set 
aside, she should institute a direct proceeding at¬ 
tacking it. Objections in collateral proceedings are 
ineffective for this purpose.®^ Where the articles 
of separation make an inadequate and unfair provi¬ 
sion for a wife, ignorant of her rights, it may be 
annulled by the court, however, in divorce proceed¬ 
ings on an issue raised in a cross bill of the wife,®® 


although it refuses to grant a divorce.®® 

Ladies. Plaintiff’s right to have a separation 
agreement set aside may be lost by laches where 
there has been a failure to take the proper steps to 
this end after the accrual of the right so to do.®^ 
Plaintiff, however, cannot be charged with laches 
in failing to institute or prosecute the action to set 
aside the agreement before he or she became aware 
of the essential facts which constitute the basis of 
the action.®® Mere lapse of time will not preclude 
the wife from obtaining relief from a separation 
agreement into which she was coerced, where the 
same considerations which moved her to enter into 
it subsequently controlled her actions.®® On the 
other hand, a divorced husband claiming that an 
agreement \rith his former wife was the result of 
duress has been required to proceed promptly to 
repudiate the contract on removal of the duress.®” 
Parties. The trustee of the “wife, if there is one, 
should be made a party to a suit to set aside a sep¬ 
aration agreement.®® In an action by the husband 
against the wife’s trustee to cancel a note and mort- 
gage given as a property settlement, the wife, after 
divorce, had the right to become defendant, in order 


xratUM of prooeedlnsr 
An action to set aside a separation 
agreement is not a matrimonial ac¬ 
tion such as gives the court jurisdic¬ 
tion to grant wife alimony and coun¬ 
sel fee pendente lite.—^De Robertis v. 
De Robertis, 4 N.T,S.2d 766, 254 App. 
Div. 811. 

55. Ga.—^Toung v. Toung, 104 S.B. 
149. 150 Ga. 515. 

56. Mich.—^Broadwell v. Broadwell, 
194 N.W. 555, 223 Mich. 641. 

30 C.J. p 1069 note 45. 

57. N.Y.—Cain v. Cain, 177 N.T.S. 
178, 188 App.Div. 780—^Zysman v. 
Zysman, 251 N.Y.S. 355, 140 Misc. 
617. 

Tex.—^Link v. Link, Civ.App., 68 S. 
W.2d 1045. 

58. N.Y.—Johnson v. Johnson, 100 
N.E:. 408, 206 N.Y. 561, Ann.Cas. 
1914B 407, reversing 136 N.T.S. 
249, 151 App.Div. 545. 

59. Pa.—Commonwealth v. Gegg, 48 
Lanc.Rev. 249. 

SnbBeaaent tort by husband 
against the person of his wife, for 
which no remedy was provided by 
law, cannot impose on the husband 
an obligation of which he was dis¬ 
charged by the separation agreement. 
—^Belcher v. Belcher, 45 S.W.2d 841, 
242 Ky. 54. 

60 . Mich.—^Rossell v. Rossell,' 199 N. 
W. 626, 627, 228 Mich. 10, citing 
Ctorpmi Jiudat 

N.T.--Crow,ell .v. Crowell, 288 N.T.S. 


44. 135 Misc. 530. affirmed 242 N.Y. 
S. 811, 229 App.Div. 771. 

Va.—^Eschner v. Eschner, 131 S.R 
800, 146 Va. 417. 

30 C.J. p 1069 note 51. 

Subsequent divorce 
Where husband agreed to pay 
monthly sum to trustee for wife's 
benefit as long as husband and wife 
should live independent of any de¬ 
cree of alimony awarded in divorce 
suit, and divorce decree did not men¬ 
tion alimony or incorporate agree¬ 
ment, the court could not. In absence 
of statutory authority, grant hus¬ 
band's petition to modify agreement 
and specify a reasonable amount, if 
any, for support of wife and minor 
child because of changed conditions. 
—Schillander v. Schillander, 29 N.B. 
2d 686, 307 Mass. 96. 

61. Cal.—Tomb v. Tomb, 7 P.2d 1104, 
120 CalJLpp. 438. 

N.T.—In re Warren, 202 N.Y.S. 686, 
207 App.Div, 793. 

30 C.J. p 1069 note 53. 

Contract i^esded, defrasively 
When a contract obtained through 
abuse ,of confidential relations is 
pleaded defensively, plaintiff can at¬ 
tack its validity.—Davis v. Davis, 121 
P.2d 523, 49 Oal.App.2d 239. 

Executed agreemratB 

Separation agreement and property 
settlement, if valid and fuUy execut¬ 
ed, cannot be set aside, except in di¬ 
rect action.—Shaffer v. Shaffer, 10 P. 
2d 17, 19, 135 Kan. 35, citing Corpus 
Juris. 


62. Ill.—Bailey v. Bailey. 157 Ill. 
App. 74. 

Mich.—Nichols v. Nichols, 135 N.W. 

328. 169 Mich. 540. 

19 C.J. p 251 note 75. 
ea Mich.—Nichols v. Nichols, 135 N. 
W. 328, 169 Mich. 540. 

64fe, TJ.S.—Cohen v. Randall, C.C.A. 

N.T., 137 P.2d 441. 

N.J.—Mayhew v. Chapman, 173 A 96. 
116 N.J.Eq. 254. affirmed 174 A 
733. 117 N.J.Bq. 27. 

SO C.J. p 1070 note 56. 

Delay held to constitute laches 

(1) Twenty-one months.—^Toomey 
V. Toomey, 89 P.2d 634, 13 Cal.2d 317. 

(2) Twenty-two montha—Clanton 
V. Clanton, 126 P.2d 639, 52 CaI.App. 
2d 550. 

(3) More than two years.—^Kllll- 
brew V. Killibrew, 137 S.W.2d 953, 24 
Tenn.App. 24. 

; (4) Nine years.—Berman v. Thom¬ 

as, 19 P.2d 685, 41 Ariz. 457. 

65. Cab—Hilton v, Hilton, 201 P. 337, 
54 Cal.App. 142. 

N.Y.—Ducas v. Guggenheimer. 153 N. 

I Y.S. 591, 90 Misc. 191, affirmed 157 
i N.T.S. 801, 173 App.Dlv. 884, 

i 66. Mich.—^Broadwell v. Broadwell, 
194 N.W. 556, 228 Mich. 641. 

67. Va.—Gloth V. Gloth, 163 S.E. 879, 
154 Va. 611, 71 A.L.R. 700. 

68. N.Y.—Galusha v. Galusha, 33 N. 
B. 1062, 188 N.Y. 272, affirming 19 
N.T.S. 1008. 

30 C.J. p 1070 note 57. 


197 



§ 607 


EV8BAND AND WIFE 


42 C.J.S. 


to make claim to the note and mortgage adverse 
to the husband.®® 

Pleadings, To be sufficient, plaintiffs pleadings 
in a proceeding to set aside a separation agreement 
must state facts showing a right to the relief re¬ 
quested.'^® An apparent inconsistency between 
counts, in the absence of a special demurrer direct¬ 
ed to that particular point, should not, on a general 
demurrer, be held to defeat plaintiffs cause of ac- 
tion.*^^ In a wife’s action for rescission it has been 
held that the husband should be permitted to serve 
an amended answer asking for cross equitable re¬ 
lief, in the event plaintiff failed to establish her 
case for rescission.'^® The issues, in an action of 
this character, are those presented by the plead¬ 
ings.'*'® 


Trial and evidence. Evidence tending to show 
that a separation agreement does not state the true 
facts must be given by witnesses under oath in 
court and subject to cross-examination, and cannot 
be considered when presented by affidavits.*^^ The 
evidence admitted is properly limited to that which 
is competent, relevant, and material.*^® In particu¬ 
lar cases evidence has been held sufficient**^® or in- 
sufficient'^7 to justify rescission or cancellation, or 
to show other matters.^® Direct evidence of a 
secret intention on the part of the husband not to 
perform his promises in a separation agreement is 
not necessary in an action by the wife to set it 
aside, and an intention not to perform may be in¬ 
ferred from the facts proved.*^® 

Where the evidence is sufficient to raise an issue 


69- Wash.—Osmundson v. Ham¬ 

mond. 251 P. 680, 141 Wash. 281 
TO. N.C.—Cobb V. Cobb, 189 S.E. 

479, 211 N.C. 146. 

Fleadlufirs held 8nlllci6xi.t 
Cal.—^Toomey v. Toomey, 89 P.2d 634, 
13 Cal.2d 317—Simmons v. Briggs, 
231 P. 604, 69 Cal.App. 447. 

Ga.—Philips V. Philips, 162 S.E. 672, 
174 Ga. 413, followed In 162 S.E. 
676, 174 Ga, 420. 

71. Cal.—Toomey v. Toomey, 89 P.2d 
634, 13 Cal. 2d 317. 

T2. N.Y.—Vallee v. Vallee, 276 N.T. 
S. 808, 153 Misc. 641, affirmed 271 
N.T.S. 961, 241 App.Div, 851. 

73. Xden 

Divorced husband, seeking to can¬ 
cel instruments given as property 
settlement, on which the trustee 
claimed a lien for legal services to 
the wife, was unconcerned with lien. 
—Osmundson v. Hammond, 261 P. 
680, 141 Wash. 281. 

Pleadings held to present issue of 
fact as to validity of agreement.— 
De Robertis v. De Robertis, 4 N.T.S. 
2d 766, 254 App.Div. 811. 

74. N.Y.—Davis v. Davis, 186 N.Y. 
S. 805, 195 App.Div. 480. 

Detexminatlon on affidavits 

The validity of a separation agree¬ 
ment cannot be determined on affida¬ 
vits.—^Kramrath v. Kramrath, 247 N. 
T.S. 493, 231 App.Div. 633—Rosen¬ 
blatt V. Rosenblatt, 204 N.Y.S. 676, 
209 App.Div. 373, reversing 203 N.T. 
S. 798, 123 Misc. 100—^Blueglass v. 
Blueglass, 216 N.Y.S. 325, 127 Misc. 
167. 

7S- Mich.—^Berner v. Brown, 198 N. 

W. 204, 226 Mich. 444. 

Income 

It is improper to limit the scope 
of an examination of the husband 
before trial to his income and prop¬ 
erty immediately preceding the date 
of the agreement.—^Harding v. Hard¬ 
ing, 142 N.E. 264, 236 N.Y. 514, af¬ 


firming 197 N.Y.S. 78, 203 App.Div. 
721—^Brown v. Brown. 204 N.Y.S. 896, 
209 App.Div. 836, reversing 203 N. 
T.S. 798, 122 Misc. 714. 

Matters 

In a widow's suit to rescind a sep¬ 
aration agreement allegedly procured 
by fraud of decedent and his attor¬ 
ney, where there was an issue as to 
whether the parties had lived to¬ 
gether as husband and wife after the 
agreement, letters from decedent to 
plaintiff were competent to show 
their relation both before and after 
the agreement and that they lived 
together as husband and wife after 
execution.—Satterthwaite v. Davis, 
120 S.B. 221, 186 N.C. 665. 

76. Ark.—^Blakeley v. Ballard, 65 S. 
W.2d 7, 188 Ark. 76. 

Cal.—English v. English, 70 P.2d 625, 
9 Cal.2d 358, 128 A.L.R. 467, su¬ 
perseding, App., 65 P.2d 235—^Roy 

V. Roy, 86 P.^d 223, 29 Cal.App.2d 
696—^In re Barrow’s Estate, 80 P. 
2d 1006, 27 Cal.App.2d 402. 

Ky.—Turner v. Turner, 262 S.W. 257, 
203 Ky. 327. 

La.—^Berry v. Franklin State Bank & 
Trust Co., 173 So. 126, 186 La. 623. 
N.Y.—^Murthey v. Murthey, 26 N.T. 
S.2d 363, 261 App.Div. 991, affirmed 
39 N.B.2d 941, 287 N.T. 740^Per- 
rin V, Perrin, 260 N.Y.S. 688, 140 
Misc. 406. 

Okl.—Campbell v. Campbell, 220 P. 
965, 94 Okl. 109. 

Wash.—^In re Madden’s Estate, 28 P. 
2d 280, 176 Wash. 61. 

77. Al8L—Kirkland v. Kirkland, 181 
So. 96, 236 Ala. 120. 

Cal.—Stevenson v. Stevenson, 97 P.2d 
982, 36 Cal.App.2d 494. 

Ky.—^Middleton v. Middleton, 269 S. 

W. 662, 207 Ky. 608. 

Mich.—^Union Trust Co. v. Ferry, 209 
N.W. 140, 236 Mich. 330—Rossell v. 
Rossell, 199 N.W. 626, 228 Mich. 
10—MiUer v. Miller, 199 N.W. 626, 
227 Mich. 684. 
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Misa—Warner v. Warner, 167 So. 
615, 176 Miss. 476. 

N.Y.—Vallee v. Vallee, 277 N.Y.S. 877, 
164 Misc. 620, affirmed 288 N.Y.S. 
756, 247 App.Div. 874—Leith v. 
Leith, 206 N.T.S. 687, 124 Misc. 
24—In re Brenner’s Will, 43 N.T. 
S.2d 149, reargument granted and 
modified on other grounds 44 N.Y.S, 
2d 447—Everitt v. Everitt, 201 N.Y. 
S. 306. 

Okl.—Gardner v. Gardner, 37 P.2d 
699, 169 Okl. 469. 

S.C.—Shaw V. Shaw, 115 S.E. 322, 
122 S.C. 386. 

7B, savidenoe held sufficient 

(1) That contract was not procured 
by fraud or duress.—^Renick v. Ren- 
ick, 67 S.W.2d 663, 247 Ky. 628. 

(2) To raise question for jury on 
fairness of agreement—^Link v. Link, 
Tex.Civ.App., 63 S.W.2d 1045. 

(3) To sustain court's findings that 
wife never knowingly consented to 
revoke agreement.—^Hutchison v. 
Ross, 187 N.B. 65, 262 N.Y. 381, 89 
A.L.R. 1007, affirming Ross v. Ross, 
263 N.T.S. 871, 233 App.Div. 626, 
which reversed 243 N.T.S. 418, 137 
Misc. 795, affirming Hutchison v. 
Ross, 263 N.Y.S. 889, 233 App.Div. 
516, and reargument denied 1S8 N. 
E. 102, 262 N.T. 643, 89 A.L.R 1023. 

(4) To show other matters. 

Cal.—Sears v. Schwartz, App., 142 P. 
2d 334. 

S.C.—Shaw V. Shaw, 116 S.E. 322, 122 
S.C. 386. 

Svidence held Insufficient to show 
that husband was Justified in de¬ 
manding separation.—^Turner v- Tur¬ 
ner, 262 S.W. 267, 203 Ky. 327. 
Knowledge of contents 

Testimony of wife that she did not 
know the effect of a separation agree¬ 
ment did not justify a finding that 
she did not know its contents.—^Ever- 
itt V. Everitt, 201 N.T.S. 305. 

; 79. Cal.—In re Barrow’s Estate, 80 
I P.2d 1006, 27 Caa.App.2d 402. 
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of fact, the denial of a nonsuit at the close of all 
the evidence is proper.*® 

The findings must be supported by the evidence.*^ 

Decree and relief granted. The decree entered 
must be supported by the evidence. *2 In an action 
to set aside a separation agreement or conveyances 
executed in pursuance thereto, the court should not 
grant alternative relief prayed for where it is in¬ 
equitable and unjust.** 

Allowances. Some courts hold that, in an ac¬ 
tion to annul articles of separation, the court may 


make an allowance for temporary or permanent 
support*^ and for counsel fees ;** but other courts 
hold that it is error to allow alimony*® or counsel 
fees** in such an action. Where the husband in 
his pleadings offers to the wife such sum as will 
represent that equitable percent of his total estate 
to which the wife, on being divorced from him, may 
be adjudged to be entitled, the method employed to 
arrive at the sum due the wife is that used in ar¬ 
riving at the amount of alimony usually allowed a 
divorced wife.** 


B. ALLOWANCE FOR SEPARATE ilAINTENANCE 


§ 608. In General 

An allowance to a wife living separate and apart from 
her husband without being legally separated or divorced 
generally is designated **separate maintenance" or **8ep- 
arate support and maintenance." 

An allowance to a wife living separate and apart 
from her husband without being legally separated 
or divorced generally is designated '‘separate main¬ 
tenance” or “separate support and maintenance,”** 
and is so referred to in the text and in many of 
the cases cited in the following sections. 

§ 609. Right of Husband 

In the absence of statute, a wife cannot be compelled 
to provide for the husband's separate maintenance. 

Since, as appears supra § 16, there is no com¬ 
mon-law duty of the wife to support the husband, 
she cannot be compelled to provide for his separate 
maintenance,*® unless so provided by statute and 
the case is brought within the terms of the stat- 
ute,*i as by a showing that the husband, by rea- I 


son of infirmity, is unable to support himself.** 
§610. Right of Wife 

To entitle the wife to separate maintenance there 
must be a valid marriage relation between the husband 
and wife, the husband must possess the ability to support 
the wife and have failed or refused to do so, and, accord¬ 
ing to some authorities, they must be living separate and 
apart from each other. 

As appears infra § 614, in the great majority of 
jurisdictions the wife, on a proper showing, may 
obtain an allowance for her separate support and 
maintenance in an independent equitable or statu¬ 
tory action brought for this purpose. The right of 
a wife to separate maintenance is founded on the 
duty of the husband arising out of the marital re¬ 
lation to support the wife.®* To entitle the wife 
to an allowance for separate maintenance, it is es¬ 
sential that the grounds therefor required in eq¬ 
uity or under statute shall exist, as discussed infra 
§ 611, that there shall have been a valid marriage,*^ 


80. N.C.—Satterthwaite v. Davis, 
120 S.E. 221, 186 N.C. 565. 

81. Cal,—Migala v. Dakin, 277 P. 
898, 99 Cal.App. 60. 

Bvidanoa snfflolsat 
CaL—Sears v. Schwartz, App., 142 P. 
2d 394. 

88. Ark.—^Blakeley v. Ballard, 65 S. 
W.2d 7, 188 Ark. 75. 

83 . N.T.—Holihan v. Hollhan, 80 N. 
Y.S. 44, 79 App.Div. 475. 

39 C.J. p 1070 note 60. 

84 . Colo.—^Daniels v. Daniels, 10 P. 
657, 9 Colo. 1S3. 

85. Minn.—Vanderburgh v. Vander- 
burA 188 N.W. 276, 152 Minn. 189. 

80 CLJ. p 1070 note 62. 

88. N.Y.—^Davls v. Davis, 186 N.Y.S. 

805, 195 App.Div. 430. 

87. N-Y.—In re War5^n, 202 N.Y.S. 

586, 207 App.Div. 798. 

30 C.J. p 1070 note 64. 

CombinatioiL of acttons 
A wife, electing to combine in one 
action a cause of action to set aside 


a separation agn:'eement and one for 
separation from husband, may not be 
granted counsel fees.—^Dolan v. Do¬ 
lan, 40 N.Y.S.2d 562. 

88. Ky.—Dodd V. Dodd, 129 S.W.2d 
166, 278 Ky. 662. 

89. Ariz.—Williams v. Williams, 265 
P. 87, 33 Ariz. 367, 61 A.L..R. 1264. 

“Separate xnaintenaaoe” defined 
‘^Separate maintenance" is the al¬ 
lowance granted to a wife for the 
support of herself and children while 
she is living apart from her husband. 
—Cohn V. Cohn, 103 P.2d 866. 367, 4 
Wash.2d 322, 

9a Kan.—Somers v. Somers, 17 P. 
841, 39 Kan. 132. 

91 . Ill.—Smeck v. Smeck, 19 N.E.2d 
411, 298 IlLApp. 625. 

80 C.J. p 1071 note 89. 

92 . Cal.—Livingston v. Los Angeles 
County Super. Ct,, 49 P. 886, 117 
Cal. 633, 38 L.R.A, 175. 

N.D,—^Hagert v. Hagert, 133 N.W. 
1085, 22 N.D. 290, 38 L.R.A,N.S., 
966, Ann.Cas.l914B 925. 
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93. N.Y.—Schik v. Schik, 6 N.Y.S.2d 
949. 

Tenn.—^Roberts v. Roberts, 125 S.W. 

2d 199, 22 Tenn.App. 651. 

Wash.—Cohn v. Cohn, 103 P.2d 366, 

4 Wash.2d 322. 

94 . Ga.—^Barnett v. Barnett. 13 S.B. 
2d 19, 191 Ga. 501—^Poster v. Fos¬ 
ter, 174 S.E. 632, 178 Ga. 791— 
Collins V. Collins, 140 S.E. 501, 16Eu 
Oa. 198. 

Iowa.—^Reppert v. Reppert, 241 N.W. 
487, 214 Iowa 17. 

N.Y.—^Hertzberg v. Hertzberg, 287 N. 
Y.S. 418, 247 App.Div. 361—^Anony¬ 
mous V. Anonjmious, 21 N.Y.S.2d 
71. 174 Misc. 496—^Bracy v. Bracy, 
8 N.Y.S.2d 827. 167 Misc- 253— 
Carbone v. Carbone. 2 N.T.S.2d 
869, 166 Misc. 924—Coakley v. 

Coakley. 293 N.Y.S. 421, 161 Misc. 
867—Schik V. Schik. 6 N.Y.S.2d 
949. 

Or.—^Kiessenbeck v. Eliessenbeck, 26 
P.2d 58. 145 Or. 82. 

30 C.J, p 1071 note 93—19 C.J. p 24 
note 17. 
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and that the relation of husband and wife shall still 
exist, discussed infra § 612 a. According to some 
authorities, it is essential that the wife be living 
separate and apart from the husband, 9 5 although 
other authorities hold that sharing the same shelter 
as the husband does not necessarily deprive the 
wife of the right to an allowance for separate main¬ 
tenance,® ® provided they do not live together as 
husband and wife.®^ It must appear that the hus¬ 
band, possessing the ability to support the wife®® 
or, w’here he is already contributing something to 


his “wife, the ability to contribute more,®® has failed, 
refused, or neglected to perform his duty in this 
respect^ before the beginning of the action.2 By 
support, in this connection, is meant complete sup¬ 
port; if the husband only partially supports the 
wife, he may be ordered in a proper case to support 
her fully.® If the husband offers, and is constantly 
ready, to pay his wife a reasonable allowance, the 
wife is not entitled to sue for separate mainte¬ 
nance;^ but the husband is not relieved from lia¬ 
bility by a proffer of support which is coupled with 


Gommoiulaw marriage 
Where plaintifTs claim of common- 
law marriage was based on cohabita¬ 
tion begun at time when defendant 
was married to another to plaintiff's 
knowledge, in the absence of evidence 
showing assumption of new relation 
after defendant was divorced, grant¬ 
ing plaintiff alimony and attorney's 
fees was error.—Poster v. Foster, 174 
S.E. 532, 178 Ga. 791. 

Voidable marriage 
Where no action had been Insti¬ 
tuted for annulment of the marriage 
of a man only fifteen and one half 
years of age at the time of mamage, 
the marital relationship existed be¬ 
tween the parties to such marriage, 
the marriage being voidable rather 
than void.—Anonymous v. Anony¬ 
mous, 29 N.T.S.2d 331, 178 Misc. 860. 
lUkeliliood of aauLUlnxeiLt 
Where it appeared that husband 
might be entitled to annulment of 
marriage because of wife's incapacity 
due to epilepsy and concealment of 
such fact before marriage and court 
was not convinced husband was 
chargeable with wife's support, court 
adjourned proceedings on wife's ap¬ 
plication for support pending insti¬ 
tution of annulment action in su¬ 
preme court or withdrawal of support 
proceedings.—^Lee v. Lee, 43 N.T.S. 
2d 652. 

95k Ala.—clones v. Jones, 173 So. 49, 
233 Ala. 642. 

Ill,—Cooper V, Cooper, 160 IlLApp. 
449. 

30 C.J. p 1071 note 96. 

96 ;, Mass.—^Bucknam v. Bucknam, 67 
N.E. 343, 178 .Mass. 229, 49 L.R.A 
736. 

Pa.—Commonwealth v. Stimer, 91 Pa. 
Super. 586. 

Living together as condonation see 
infra § 612. 

97. D.C.—Pedersen v. Pedersen, 107 
F.2d 227, 71 App.D.C. 26. 

98. Ala.—rBenton v. Benton, 107 So. 
827, 214 Ala. 321. 

Wash.—McGarry v. McGarry, 44 P. 

2d 816, 181 Wash. 689. 

30 C.J. p 1071 note 97. 

Obligations to Ulegittmate chUdsen 
A. wife was entitled to support 
from her husband, notwithstanding 


her husband had obligated himself 
to children by a meretricious rela¬ 
tionship after separation from wife. 
—Germer v. Germer, 4 N.Y.S.2d 747, 
167 Misc. 882. | 

CoxLtliLgeat liabilities j 

Pact that husband, who was guard¬ 
ian of estate of mmor sons by a pre¬ 
vious marriage, might possibly be 
surcharged on his guardian's report, 
or that surety on his bond as guard¬ 
ian might take over husband's inter¬ 
est under assignments to surety, 
could not affect husband's obligations 
toward his wife and relieve him from 
liability for her support on grround 
that husband was financially unable 
to do so.—Sewell v. Sewell, 17 N.B. 
2d 593, 297 IlLApp. 283. 

Variable ability to support 
In awarding alimony, the chancel¬ 
lor must act in the present with ref¬ 
erence to a variable ability to sup¬ 
port, and alimony may not be allowed 
if husband has neither tangible prop¬ 
erty, income, nor earning capacity, 
but may be allowed if husband 
should later acquire faculties.—Wln- 
kel Y. Wlnkel, 16 A.2d 914, 178 Md. 
489. 

ILack of property 

It is not necessary, as a prerequi¬ 
site to allowing alimony, to find that 
husband has property, either real or 
personal.—^Pellegrino v. Pellegrino, 
Ohio App., 36 N.E.2d 8—^30 C.J. p 1071 
note 97 [a]. 

99. Tenn.—^Roberts v. Roberts, 125 
S.W.2d 199, 22 Tenn.App. 661. 

1. Ala.—^Benton v. Benton, 107 So. 
827, 214 Ala. 321. 

Mo.—^Meredith v. Meredith, App., 161 
S.W.2d 636—Weisheyer v. Weishey- 
er, App., 14 S.W.2d 486—^Elsey v. 
Elsey, App., 297 S.W. 978. 

N.J.—Schubert v. Schubert, 21 A.2d 
794, 130 N.J,Bq. 242—McNeel v. Mc- 
Neel, 8 A.2d 672, 126 N.J.Eq. 256— 
Fallon V. Fallon, 162 A. 40^, 111 
N.J.Bq. 612—^Dinnebeil v. Binnebeil, 
158 A. 475, 109 N.J.Bq. 694—Biddle 
V. Biddle, 146 A. 639, 104 N.J.Eq. 
813—Sechler v. Sechler, 118 A. 629, 
94 N.J.Eq. 47—Greenspan v. Green¬ 
span, 18 A.2d 283, 19 N.XMisc. 153. 
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Wash.—McGarry v. McGarry, 44 P.2d 
816, 181 Wash. 689. 

30 C.J. p 1071 note 99. 

Husband providing to extent of bis 
ability 

Where husband at one time had a 
profitable business but encountered 
financial difficulties, still had capacity 
to earn money in such business If op¬ 
portunity presented Itself, but there 
was no immediate prospect of in¬ 
creasing present meager earnings, 
with which he provided for wife as 
far as possible, wife was not entitled 
to award of separate maintenance, 
notwithstanding her necessities were 
not fully met.—^Roberts v. Roberts, 
126 S.W.2d 199, 22 Tenn. 661. 

Husband’s institution of divoros 
suit in another Jurisdiction is not 
equivalent of neglect or refusal to 
support wife authorizing suit for 
maintenance.—^Marquis v. Marquis, 
189 A. 388, 121 N.J.Eq. 288. 

Wife’s mere apprehension without 
husband's failure to support does not 
give rise to cause of action for main¬ 
tenance.—^Bingham v. Bingham, 29 S. 
W.2d 99, 325 Mo. 696. 

2. Conn.—^Lathrop v. Lathrop, 63 A. 
614, 78 Conn. 650. 

3. Mo.—^Bingham v, Bingham, 29 S. 
W.2d 99. 325 Mo. 696. 

N.J.—Hiers V. Hiers, 29 A,2d 615, 
132 N.J.Eq. 610—Calabrese v. Cala¬ 
brese. 146 A 330, 104 N.J.Bq. 460— 
Greenspan v. Greenspan, 18 A 2d 

283, 19 N.J.Misc. 153—Adams v. 
Adams, 8 A2d 214, 17 N.J.Misc. 

284. 

30 C.J. p 1072 note 2. 

4 . N.J.—^Dudley v. Dudley, 08 A 462, 
86 N.J.Bq. 246. 

Bight to dictate manner of spending 
A husband who has deserted his 
wife and children cannot dictate the 
manner in which the money which he 
contributes to the support of the 
wife and children shall be spent and 
the stores at which the wife is toT 
make purchases by extending credit 
to such stores only, but is required 
to pay the wife in cash the amount 
to be expended for the support of 
herself and thtt' children.—Pattberg 
V. Pattberg, 120 A 790, 94 N.J.Bq. 
716. 
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unreasonable conditions^ or which, if performed, 
may not supply even the physical and material ne¬ 
cessities of the wife.® 

§ 611. -Grounds 

a. In general 

b. Desertion, abandonment, or separation 

c. Cruelty, ill-treatment, or drunkenness 

d. Other grounds 

a. In (General 

The reasons or grounds for granting separate main, 
tenance should be serious. According to some authorities 
the grounds ordinarily must be such as would Justify a 
divorce, but other authorities hold that such grounds are 
not essential. 

The reasons or grounds for granting separate 
maintenance should be grave, serious, weighty, and 
imperative,*^ and such as render the performance of 
marital duties impossible,® especially where there 
are young children for whom a home should be pro¬ 
vided,® In a number of jurisdictions the grounds 


which entitle the wife to seek separate maintenance 
are specified by statute.^® A combination of sever¬ 
al of the grounds considered separately in other sub¬ 
divisions of this section has in a number of cases 
been held sufficient to justify an allowance of sep' 
arate maintenance.^^ 

Grounds for divorce. A wife may obtain an al¬ 
lowance for separate maintenance, without a di¬ 
vorce, "where the facts are such as to justify a di¬ 
vorce.^® Some courts hold that grounds sufficient 
to obtain a divorce ordinarily must appear in order 
to entitle the wife to separate maintenance but 
other courts hold that this is not absolutely essen- 
tiaU^ unless the suit is based on a statutory pro¬ 
vision making a cause for divorce a ground for 
separate maintenance without divorce.^® 

b. Desertion, Abandoxmxent, or Separation 

(1) By husband 

(2) By "wife 

(3) Separation by consent 


6. Conn.—^Belden v. Belden, 74 A. 
896. 82 Conn. 611. 

Mo.—Kindorf v. Klndorf. 161 S.W. 

318, 178 Mo.App. 636. 

0. Conn.—^Bolden v. Belden, 74 A. 
896. 82 Conn. 611. 

7. Ill.—^Bansert v. Bangert. 232 Ill. 
App. 517. 

Md.—Strze£:ow8ki v. Strzegowski, 199 
A. 809, 176 Md. 53—^Ayares v. 
Ayares, 163 A 707. 163 Md. 388. 
SO C.J. p 1072 note 9, 

8. Md.—Strzegowski v. Strzegowski, 
199 A. 809, 175 Md. 53—^Ayares v. 
Ayares, 163 A 707, 163 Md. 888— 
Taylor v. Taylor, 69 A 682, 108 Md. 
129. 

9 . Mich.—Davidson y. Davidson, 10 
N.W. 179, 47 Mich. 151. 

la Cal.—^Tayian v. Tayian, 222 P. 

377, 64 Cal.App. 632. 

30 C.J. p 1072 note 6. 

Statutes conferring right of action 
see infra $ 014. 

An amendment of the statutes so 
as to increase the grounds and en¬ 
large the right of action of the wife 
is to be liberally construed-—^BUner 
V. Hlner, 94 P. 1044, 163 Cal. 264. 
Construction as to procedural mat¬ 
ters see infra $ 613. 

11. Hill.—Hill. 238 IlLApp. 189. 
Kan.—^Rumsey v. Rumsey, 90 P.2d 

1093, 150 Kan. 49. 

12. Ala.—Jones v. Jones, 173 So. 49, 
50, 238 Ala. 642, citing Corpus Jiu 
ris. 

Cal.—Goetting v. Ooetting, 252 P. 
656, 80 Cal.App. 863—Tayian v. 
Ta^an, 222 P. 377, 64 Cal.App. 
632. 

Pla*—^Preston v. Preston, 157 So. 197, 
116 Pla. 246. 


Iowa.—^Davis v. Davis, 229 N.W. 855, 
209 Iowa 1186—Preet v. Holdorf, 
216 N.W. 619, 205 Iowa 1081. 

Kan.—^Perkins v. Perkins, 114 P.2d 
804, 154 Kan. 73. 

Md.—Winkel v. Winkel, 4 A2d 128, 
176 Md. 167—Wald v. Wald, 159 A 
97, 161 Md. 493—Miller v. Miller, 
150 A 451, 169 Md. 204—Wilson v. 
Wilson, 137 A 354, 162 Md. 632 
—Wilcox V. Wilcox, 132 A 585, 150 
Md. 119. 

30 C.J. p 1072 note 12. 

Grounds for divorce as justifying 
living apart see infra subdivision b 
of this section. 

Pailuze to support not required 
Under statute providing for sepa¬ 
rate maintenance where husband 
commits any matrimonial ofCense 
entitling wife to divorce and refuses 
to support wife, only one cause for 
divorce need be shown in order to 
entitle wife to separate maintenance, 
so that a wife who merited a divorce 
was not required also to show that 
husband refused to support her, as 
against contention that use of word 
*'and** in statute required showing 
of failure to support wife as well as 
other ground of dlvorca—^Heckathorn 
v. Heckathom. 280 N.W. 79, 284 Mich. 
677. 

13. Iowa-—Brown v. Brown, 8 N.W. 
2d 414—^Eckles v. Bckles, 4 N.W.2d 
658, 231 Iowa 1302—^Bowen v. Bow¬ 
en, 258 N.W. 882, 219 Iowa 550— 
Bartlett v. Bartlett, 248 N.W. 588, 
214 Iowa 616—Davis v. Davis, 229 
N.W. 855, 209 Iowa 1186—^Krotz v. 
Krotz, 228 N.W. 30, 209 Iowa 433— 
Freet v. Holdorf, 216 N.W. 619, 206 
Iowa 1081—Cruse v. Cruse, 208 N. 
W. 324, 201 Iowa 810. 
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Kan—^Perkins v. Perkins, 114 P.2d 
804, 154 Kan. 73. 

Md.—Renner v. Renner, 12 A.2d 195, 
177 Md. 689, 127 AL.R. 674—Dear- 
holt V. Dearholt, 2 A2d 428, 175 
Md. 694—Strzegowski v. Strzegow¬ 
ski, 199 A 809, 175 Md. 53—Cohen 
V. Cohen, 187 A 104, 170 Md. 630— 
Boeder v. Boeder, 185 A 458, 170 
Md. 679—^Ayares v. Ayares, 163 A 
707, 163 Md. 388—McCIees v. Mc- 
Clees, 158 A 349, 162 Md. 70—Sim- 
mont V. Simmont, 163 A. 665, 160 
Md. 422—Wise v. Wise, 152 A 230, 
159 Md. 696—^Wiegand v. Wiegand, 
142 A 188, 155 Md. 643—Wendel 
V. Wendel, 139 A 673, 164 Md. 11 
—Wilcox V. Wilcox, 132 A 685, 150 
Md. 119—Silverberg v. Silverberg, 
130 A 325, 148 Md. 682—Hoifhines 
y. HofEhmes, 126 A 112, 146 Md. 
350, 38 AL.R. 332. 

Mo.—Meredith v. Meredith, App., 166 
S.W.2d 221—Gllck V. Glick. 41 S.W. 
2d 624, 226 Mo.App. 271. 

N.C.—Pollard v. Pollard, 19 S.IS.2d 
1. 221 N.C. 46. 

SO aJ. p 1072 note 13. 

I4fe. Ala.—^Wohlert v. Wohlert, 114 
So. 906, 217 Aa. 96—Bearden v. 
Bearden, 97 So. 138, 210 Ala. 129. 

CaL—Goetting v. Goetting, 252 P. 
656, 80 CaLApp. 363. 

Ky.—^Pelphrey v. Pelphrey, 21 S.W- 
2d 122, 231 Ky. 80. 

Mass.—^Burke v. Burke, 170 N.H. 384, 
270 Mass. 449. 

Okl.—^Branson v. Branson, 123 P.2d 
643, 190 Okl. 347. 

Tenn.—^Bevil v. Bevil, 8 Tenn.App. 
490. 

30 C.J. p 1072 hote 14. 

15- Pla.—Preston v. Preston, 157 So. 
197, 116 Fla. 246. 
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(1) By Husband 

The desertion or abandonment of the wife by the 
husband without Just cause generally is recognized as a 
ground for an allowance to the wife for separate main* 
tenance, at least where the husband also fails to provide 
for her support. 

The desertion or abandonment of the wife by the 
husband without just cause generally is recognized, 
both in equity and under statutes, as a ground for 
an allowance to the wife for her separate mainte¬ 
nance and support,^® at least where the husband 
also fails to provide for her support.^7 some 
states willful desertion^S or abandonment without 
support!^ is the only statutory ground for separate 
maintenance. 

IVJtat constitutes. To constitute abandonment by 
the husband so as to enable the wife to maintain 
an action against him for separate maintenance 
there must be a cessation of cohabitation^O with 
the intention not to resume it,2i and, it is generally 
held, without the wife’s consent thereto, discussed 


infra subdivision b (3) of this section. Some courts 
hold that abandonment is the act of willfully leav¬ 
ing the wife with intent to cause a palpable sepa¬ 
ration from her, and that it implies an actual deser¬ 
tion of the wife by the husband but, as appears 
infra subdivision b (2) of this section, it is gener¬ 
ally held that there may be a constructive desertion 
or abandonment consisting of conduct of the hus¬ 
band which justifies the wife in leaving him; and 
there may be such a cessation of cohabitation and 
refusal to perform marital duties as to constitute 
an abandonment or separation, even though the 
husband and wife continue to live under the same 
roof.^^ An abandonment by the husband has been 
said to require his separation from his wife with¬ 
out justifiable cause.24 In determining whether or 
not there has been a desertion or abandonment, 
each case must be decided on its own facts.^S 

Period of desertion. In jurisdictions in which the 
grounds must be such as to justify a divorce, as 


la. Ala.—^Waldrop v. Waldrop, 134 
So. 1. 222 Ala. 625. 

Cal.—Bolson v. Bolson, 11 P.2d 23, 
123 CaLApp. 173—Broder v. Broder, 
10 P.2d 182, 122 CaLApp. 296— 
Tayian v. Tayian, 222 P. 377, 64 
CaLApp. 632. 

Ga.—Wood V. Wood, 143 S.R 770, 166 
Ga. 519. 

Idaho.—Pilliner v. PllUner, 133 P.2d 
735. 

Ind.—Clark v. Clark, 172 N.E, 124, 202 
Ind. 104. 

Iowa.—Brown v. Brown, 8 N.W.2d 
414. 

Md.—Strzegowski v. Strzegowski, 199 
A. 809, 175 Md. 53—^Ayares v. 

Ayares, 163 A. 707, 163 Md. 388— 
Simmont v. Slmmont, 153 A. 665, 
160 Md. 422—Wilson v. Wilson, 137 
A. 354, 152 Md. 632. 

Mass.—^Tuttle v. Tuttle, 134 N.B. 231, 
240 Mass. 417. 

Mich.—^Klumpp V. Klumpp, -286 N.W. 
171, 289 Mich. 97—^Heckathom v. 
Heckathom, 280 N.W. 79, 284 Mich. 
677. 

Mo.—^Bingham v. Bingham, ’29 S.W. 
2d 99, 325 Mo. 696—^Perkins v. 
Perkins, 157 S.W.3d 253, 236 Mo. 
App. 616. 

N.T.—^Urdaneta v. Urdaneta, 44 N.T. 
S.2d 142. 

Ohio.—Coleman v. Coleman, 175 N.B. 

■38, -37 Ohio App. 474. 

Pa.—^Del Gastello v. Del Castello, 16 
Pa.Dist & Co. 789. 

Wash.—Sutton v. Sutton, 260 P. 1076, 
145 Wash. 542. 

W.Va.—^Vickers v. Vickers, 109 S.K 
234, 89 W.Va. 236. 

30 C.J. p 1072 note 16. 

17, Ala.—Wohlert v. Wohlert, 114 
So. 906, 217 Ala. 96. 

Ga.—^Forrester v. Forrester, 118 S.B. 
373, 155 Ga. 722, 29 A.L.R. 1363. 


Mo.—^Meredith v. Meredith, App., 151 
S.W.2d 536—Weisheyer v. Weish- 
eyer, App., 14 S.W.2d 486—^Blsey v. 
Blsey, App., 297 S.W. 978. 

N.J.—Wolff V. Wolff, 34 A.2d 150, 134 
N.J.Bq. 8—Schuhert v. Schubert, 
21 A.2d 794, 130 N.J.Bq. 242—Mc- 
Neel V. McNeel. 8 A.2d 572, 126 
N.J.Bq. 255—Fallon v. Fallon, 162 
A. 406, 111 N.J.Bq. 5r2—Dinnebeil 

V. Dinnebeil, 158 A. 475, 109 N.J. 
Eq. 594—Biddle y. Biddle, 145 A. 
6‘39, 104 N.J.Bq. 313—Sechler v. 
Sechler, 118 A. 629, 94 N.J.Bq. 47 
—^Tehsman v. Tehsman, 117 A. 34, 
93 N.J.Eq. 422, affirming 114 A. 320, 
'93 N.J.Eq. 76—Greenspan v. Green¬ 
span, 18 A.2d 283, 19 N.J.Misc. 153. 

Wash.—McGarry v. McGarry, 44 P. 
2d 816, 181 Wash. 689—Motley v. 
Motley, 200 P, 1099, 117 Wash. 234. 

18. Mont.—Decker v. Decker, 185 P. 
168, 56 Mont 338. 

19. N.J.—Biddle v. Biddle, 145 A. 
639, 104 N.J.Eq. 313. 

20. Md.—Simmont y. Simmont 153 
A. 665, 160 Md. 422. 

Mo.—^Reeve y. Reeve, App., 160 S.W. 
2d 804—Carder v. Carder, 60 S.W. 
2d 706, ‘227 Mo.App. 1005. 

30 C.J. p 1073 note 18. 

21. Md.—Simmont v. Simmont, 153 
A. 665, 160 Md. 422. 

Mo,—^Reeve v. Reeve, App., 160 S.W. 
2d 804—Carder v. Carder, 60 S.W. 
3d 706, 227 Mo.App. 1005. 

30 C.J. p 1073 note 19. 

82. Ind.—Stanbrough y. Stanbrough, 
60 Ind. 275. 

23. Mo.—^Bolster v. Bolster, 123 S. 

W. 81, 145 Mo.App. 606. 

30 C.J. p 1073 note 24. 

24. N.J.—Biddle v. Biddle, 145 A. 
639, 104 N.J.Bq. 318. 
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25. Mo.—^Perkins v. Perkins, 157 S. 

W.2d 253, 236 Mo.App. 616. 

Desertion or abandonment shown 

(1) Generally.—Sams v. Sams, 108 
S.K 921, 117 S.C. 312. 

(2) A husband, totally ignoring 
his duty to support his wife and in¬ 
fant child after voluntarily separat¬ 
ing from her until compelled by 
court to contribute to child's sup¬ 
port and not arranging for procure¬ 
ment of new living quarters for him¬ 
self and family, was guilty of aban¬ 
donment and desertion,—Strzegowski 
V. Strzegowski, 199 A, 809. 175 Md. 
5‘3. 

(3> Husband's action in remaining 
away from home except for few 
hours at night, refusing to commu¬ 
nicate with or support wife, and 
barring her entry after return from 
her sister's home, constituted "deser¬ 
tion.”—Wilson V. Wilson, 137 A. 354, 
152 Md. 632. 

Deseztioa or abandonment not 
shown 

(1) Generally. 

Md.—^Dearholt v. Dearholt, 2 A.2d 

428, 175 Md. 694. 

N.T.—Anonsnnous v. Anonymous, 24 

N.T.S.2d 613. 

(2) A husband's removal from 
wife's home after wife had instituted 
separation action was not an aban¬ 
donment.—Kenneson v. Kenneson, 36 
N.T.S.2d 676, 178 Misc. 832. 

(3) Husband's departure from 
home was not desertion, if he offered 
to provide, and share with his fam¬ 
ily, another home, unless change 
would detrimentally affect health or 
comfort of family.—Simmont v. Sim¬ 
mont, 153 A. 665, 160 Md. 422. 
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well as in jurisdictions in which such grounds are 
not required, in order to entitle the wife to an al¬ 
lowance for separate maintenance, she may com¬ 
mence an action for separate maintenance on the 
ground of desertion at any time after the desertion 
occurs,26 even though it has not continued for the 
period of time required by statute in order to con¬ 
stitute a ground for divorce-^*^ Desertion or sep¬ 
aration, although begun before the passage of a 
statute making it a ground for separate support, if 
persisted in thereafter, constitutes a desertion or 
separation after the passage of the statute and is 
within its contemplation.28 

Lack of fust cause. Some courts hold that the 
husband is not justified in abandoning the wife so 
as to escape liability for her separate maintenance, 
unless she has been guilty of some marital offense 
which would entitle him to a divorce but there 
is also authority to the contrary.^® Various par¬ 
ticular matters have been held not to justify the 
husband in abandoning or deserting the wife.^^ A 
separation from the wife during the pendency of a 
suit for divorce instituted by the husband does not 
constitute such a desertion as to subject him to lia¬ 
bility for separate maintenance where the suit is 


prosecuted in good faith,32 and not merely for the 
purpose of avoiding the consequence of an aban¬ 
donment and neglect to provide for the wife.33 
Under the statutes of a few states separate mainte¬ 
nance may be decreed where the husband has sepa¬ 
rated himself from the wife regardless of his rea¬ 
sons and excuses for doing so.34 

Judicial separation. The husband may be guilty 
of abandonment of the wife within the meaning of 
a statute specifying this as a ground for separate 
maintenance, although the wife has recovered a de¬ 
cree of separation and separate maintenance against 
him in another state.35 The failure of the husband 
to perform the marital duties still incumbent on 
him under such a decree constitutes abandonment 
after the date thereof.36 

(2) By Wife 

A wife may be awarded separate maintenance where 
she Is living apart from her husband without fault on 
her part, and also where she has left her husband and Is 
living separate and apart for a cause legally Justifying 
her in doing so. 

The wife may be decreed separate maintenance 
where she is living separate and apart from the 
husband without fault on her part.37 Also she 


20. Cal.—Hardy v. Hardy, SI P, 906, 
97 Cal. rSo. 

Mont—^Decker v. Decker, X85 P. 168, 
66 Mont SS8. 

Necessity of grounds for divorce see 
supra subdivision a of this section. 

27. Iowa.—Brown v. Brown, 8 N.W. 
2d 414. 

Kan.—Wohlfort v. Wohlfort, 2«25 P. 
746, 748, 116 Kan. 164, 40 A.L.R. 
638, quoting Corpus Juris. 

Okl.—Branson v. Branson, 12'3 P.2d 
648, 190 Okt 847. 

30 C.J. p 1073 note 28. 

28. Pa.—^Hunnings v. Hunnings, *21 
Pa.Dist. 826, reversed on other 
grounds 5*5 Pa.Super. 261. 

22. N.J.—^Dwyer v. Dwyer, 31 A. 2d 
812, 138 N.J.Bq. *272—McNeel v. 
McNeel, 8 A2d 57d, 126 N.J.Bq; 
265—^Verro v. Verro, 145 A 73'3, 
104 N.J.Bq. 364. 

Pa.—Commonwealth ex rel. Herman 
V. Herman, Pa.Super. 610. 

30 C.J. p 1073 note 30. 

Statutory gxoxmds 

Court may sanction refusal of nor¬ 
mal conaugal relations by one spouse 
only on statutory grounds.—^Miller v. 
Miller, 150 A 451, 159 Md. 204. 

Where cruelty Is relied on as Jus¬ 
tification for the husband's separa¬ 
tion from his wife, he must show 
facts constituting cruelty such a5s 
would have entitled him to a di¬ 
vorce, and a single act of cruelty 
does not satisfy this requirement.— 
McLean v. McLean, 144 A 538, 104 


N.J.Bq, 208—Cavileer v. Cavileer, 119 
A 101, 94 N.J.Bq. 160. 

Constructive desertion by wife 
Wife's conduct, if amounting to 
constructive desertion of husband, 
must be obstinately continued to be 
available as defense for husband.— 
Biker v. Biker, 158 A 470, 110 N.J. 
Bq. 46. 

sa HI.—^Josephs V. Josephs, 50 N.R 
2d 860, 320 Ill,App. 340. 

31. Cal.—Bennett v. Bennett, 192 P. 

180, 48 CaLApp. 370. 

N.J.—Pfender v. Pfender, 160 A 832 
(two cases), 106 N.J.Bq. 373—Cav- 
ileer v. Cavileer, 119 A 101, 94 N. 
J.Bq. 160. 

S.C.—Thomas v. Thomas, 188 S.B. 

-367, 182 S.C. 16. 

30 C,J. p 1073 note 31. 

Refusal to cohabit 

(1) Fact that husband bad ven¬ 
ereal disease Justified wife's refusal 
to cohabitate with him, warranting 
separate maintenance on his subse¬ 
quent desertion of her,—^Broder v. 
Broder, 10 P.2d 182, 1'22 Cal.App. 296. 

(•2) Wife's refusal to cohabit with 
husband did not Justify husband's 
abandonment of wife, where such re¬ 
fusal had not yet continued for two 
years.—^Pierson v. Pierson, 181 A 25, 
119 N.J.Bq. 19. 
tDlsseiudou 

Husband was unjustified in leav¬ 
ing wife, because of disagreements! 
and dissensions of wife and hus¬ 
band's mother in his home, it being 
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his duty, on learning of these dis¬ 
agreements and dissensions, to make 
arrangements whereby mother would 
no longer remain in the homa— 
Ayares v. Ayares, 163 A 707, 163 Md. 
388. 

Indlffereuoe 

Fact that wife was cold and in¬ 
different did not warrant husband, 
whose marital rights were not de¬ 
nied, in deserting or refusing to sup¬ 
port her.—Wilson v. Wilson, 137 A 
354, 152 Md. 632. 

Institution of separate xnainta. 
nance suit by wife to compel hus¬ 
band to support wife adequately was 
not Justification for husband's aban¬ 
donment of wife.—^Dwyer v. Dwyer, 
31 A2d 812, 133 N.J.Bq. 272. 

32L Mo.—^Doyle v. Doyle, 26 Mo. 545. 
•30 C.J. p 1073 note 32. 

33. Mo.—^Doyle v. Doyle, supra. 

34 . N.C.—Skittletharpe v. Sklttle- 
tharpe, 40 S.B. 851, 130 N.C. 72. 

35. N.J.—^Tehsman v. Tehsman, 117 
A 34. 93 N.J.Eq. 422—Freund v. 
Freund, 63 A 756, 71 N.J.Bq. 524, 
affirmed 73 A 1117. 7-2 N.J.Bq. 943. 

Becognition and enforcement of for¬ 
eign decree of separate mamte- 
nance see infra 5 625. 

3& N.J.—Freund v. Freund, 63 A 
756, 71 N.J.Bq. 524, affirmed 7-3 A 
1117, 72 N.J.Eq. 943. 

37. Fla.—^Thompson v. Thompson, 
98 So. 589, 86 Fla. 515. 

Ga.—Evitt v. Bvltt, 128 S.B. 661, 160 
Ga. 497. 
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may be awarded an allowance for separate mainte¬ 
nance where she has left the husband, and is liv¬ 
ing separate and apart from him, for a cause le¬ 
gally justifying her in doing so,^^ as where the 
husband’s wrongful acts or conduct render living 
with him intolerable and unendurable,39 or where 
she is justified in leaving him by reason of his 
cruelty,^® ill-treatment,^^ threats of bodily harm,^3 
adultery,communication of a venereal disease to 
her,^-* or unjust and untrue accusations of infideli¬ 
ty,^ 3 oj. ^vhere he induces her by fraud and deceit 
to leave him and then refuses to permit her to re¬ 
turn.^® Such acts, words, or conduct on the part 
of the husband as justify the wife in lea\dng him 
and result in her doing so come within statutes au¬ 


thorizing an allowance for separate maintenance 
where the wHife is living separate and apart from 
the husband without her fault and they are also 
deemed to constitute a constructive abandonment or 
desertion by the husband so as to come within the 
rules and statutes making desertion or abandonment 
by the husband a ground for separate mainte¬ 
nance.^ 3 

In order that cruel and vicious conduct on the 
part of the husband may justify the wife in living 
separate and apart from him so as to entitle her to 
separate maintenance it must be such that she can¬ 
not with safety or decency consort with him,^9 or, 
as it has otherwise been stated, such that it endan¬ 
gers her life or health, or incapadtates her to 


Idaho.—Stephens v. Stephens, *24 P. 

2d 52. 53 Idaho 427. 

Ill.~Bush V. Bush, 44 N.EL2d 767. 
316 IlLApp. 295—Garvy v- Garyy, 
33 N.E.2d 882. 310 Ill.App 169— 
Stolhergr v. Stolbergr, 26 N.E.2d 171, 
804 IlLApp. -258—Glennon v. Glen- 
non, 19 N.B.2d 412, 299 Ill.App. 
13. 

Tenn.—^Bevll v. Bevll, 8 Tenn.App. 

490. 493, Quotingr Corpus Jails. 

30 CJ. p 1074 note 39. 

Circiunstances waxtaaithLg separate 

(1) The separate maintenance 
statute should be construed to give 
a wife a right of action against her 
husband whenever she separates 
from him under such circumstances’ 
as would enable a third person to 
maintain an action against him for 
necessaries furnished to her, and the 
wife is not required to prove extreme 
cruelty warranting a divorce in or¬ 
der to Justify award of separate 
maintenance.—Richman v. Richman, 
18 A.2d 403, 129 N.J.Eq. 114. 

(2) Fact that wife remained with 
her mother for medical care and at¬ 
tention after restoration to sanity 
was held not such willful abandon¬ 
ment of husband as defeated recov¬ 
ery of alimony.—Akin v. Akin, 135 
S.E. 402, 163 Ga. 18. 

38. Ala.—Kelley v. Kelley. 14 So.2d 
371—^Waldrop v. Waldrop, 134 So. 
1, 222 AUl 626—Rogers v. Rogers, 
110 So. 140, 215 Ala. 259. 

Fla—^Preston v. Preston, 157 So. 197, 
116 Fla 246. 

Idaho.—Stephens v. Stephens, 24 P. 

2d €2, 53 Idaho 427. 

HI—Hoffman v. Hoffman, 147 N.B. 
110, 316 HL 204—^French v. French, 
134 K.B. 33, 302 IlL 152, reversing 
220 IlLApp. 658—Stolberg v. Stol- 
berg, 26 N.E.2d 171, 304 IlLApp. 
258’-^ewell v. Sewell, 17 N.R2d 
593, 237 ULApp. 283. 

Ky.—Purcell v. Purcell, 247 S.W. 760, 
197 Ky. 327. . 

N.J.—Harlow v. Harlow, 126 A. 470, 


96 N.J.Eq. 714—Rose v. Bose. 159' 
A. 695, 10 N.J.Misc. 390. 

N.C.—^klcManus v. McManus, 133 S.R 
9. 191 N.C. 740. 

S.C.—Sams v. Sams. 108 S.E. 921, 117 
S.C. 312. 

Tenn.—Bevil v. Bevil, 8 Tenn.App. 

490, 493, quoting Corpus Juris. 
Wash.—Manggaard v. Manggaard, 
36 P.2d 811, 179 Wash. 232—Sut¬ 
ton V. Sutton, 260 P. 1076, 146 
Wash. 542. 

30 C.J. p 1074 note 40. 

Leaving husband without just cause 
see Infra § 612 b. 

39- Idaho.—Stephens v. Stephens, 24 
P.2d 52, 53 Idaho 427. 

IlL—Holmstedt v. Holmstedt, 49 N.B. 
2d 35—Sewell v. Sewell, 17 N.B.2d 
593, 297 IlLApp. 283. 

Mo.—Carder v. Carder, $0 S.W.2d 
708, 227 Mo.App. 1005—Brady v. 
Brady, App., 253 S.W. 172. 

S.C.—Cleveland v. Cleveland, 122 S.K 
600, 128 S.a 460. 

30 C,J. p 1074 note 41. 

Husbaad’s purpose immaterial 
Husband need not entertain set¬ 
tled purpose to drive wife from 
home, but he is guilty of abandon¬ 
ment if such was natural conse¬ 
quence of his acts.—Fallon v. Fallon, 
162 A, 406, 111 N.J.Bq. 512. 

40, Ala.—Bailes v. Bailes, 114 So. 
185, 216 Ala, 669—^Rogers v. Rog¬ 
ers, 110 So. 140, 315 Ala. 259. 
Idaho.—Stephens v. Stephens, 24 P. 

2d 52, 53 Idaho 427. 

N.J.—Fallon v. Fallon, 162 A. 406, 111 
N.J.Bq. 612—Carney v. Carney, 178 
A. 210, 13 N.j.Misc. 125, affirmed 
176 A, 165, 117 N.J.Bq. 669. 

30 C.J. p 1074 note 42, 

Cruelty as independent ground for 
separate maintenance see infra 5 
611 c. 

Duration of separation. 

Wife's separation from husband 
for fifteen years because of hus¬ 
band's cruelty, durmg which time 
wife, without husband's aid, support¬ 
ed their two Infant children, did not 
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preclude wife's right to sue for sep¬ 
arate maintenance, especially where 
maintenance allowance was to be 
used for children’s education and to 
pay wife's hospital bill.—^McGarry 
V. McGarry, 44 P.2d 816, 181 Wash. 
689. 

41. IlL—Sewell v. Sewell, 17 N.B.2d 
593, 297 IlLApp. 283. 

80 C.J. p 1074 note 43. 

Ill-treatment as independent ground 
for separate maintenance see infra 
subdivision c of this section. 

4& Mont—Decker v. Decker, 185 P. 
168, 56 Mont 338. 

43. IlL—Cooper v. Cooper, 160 IlL 
App. 449. 

30 C.J. p 1074 note 45. 

44. Ind.—Carr v. Carr, 33 N.B. 805, 
6 Ind.App. 377. 

4^ Ala.—^Rogers v. Rogers, 110 So. 

140, 315 Ala. 259. 

'30 C.J. p 1074 note 47. 

48 . Md.—Taylor v. Taylor, 69 A- 
432, 108 Md. 129. 

47. IlL—^French v. French, 134 N.El 
33, 302 IlL 152—^Harris v. Harris, 
109 IlLApp. 148. 

48. Mo.—Carder y. Carder, 60 S.W. 
2d 706, 227 Mo.App. 1005—Elsey v. 
Blsey, App., 297 S.W. 978. 

N.J.—Fallon y. Fallon, 162 A. 406, 
111 N.J.Bq. 612—Harlow y. Har¬ 
low, 126 A. 470, 96 N.J.Eq. 7X4. 
N.T.—Sternheim v. Sternheim, 20 N. 

T.S.2d 823, 174 Misc. -574. 

N.C.—^McManus y. McManus, 183 S.B. 
9, 191 N.C 740. 

S.C.—State V. Free, 155 S.E. 838, 158 
S.C. 615. 

30 C.J. p 1074 note 50. 

49. lU.—French v. French, 134 N.B. 
33, 302 IlL 152, reversing 220 IlL 

, App,, feSS—Short V. Short, 265 IlL 
App. 133. 

80 CJ., p 1074 note 51. 

, Au isolated disagrreemeut cannot 
constitute a constructive abandon- 
ment^Stemheim v. Sternheim^ 20 N. 
Y.S.2d 823, 174 Mlsc. 574. 
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discharge her duties, or would have done so had 
she not left;50 it is conduct which the law pre¬ 
sumes to be malicious and intended to force a sep- 
aration.51 Physical violence on the part of the 
husband need not be proved, 5^ nor need the con¬ 
duct of the husband consist of acts which are un- 
lawful®^ or which directly endanger the wife’s life, 
person, or health.^^ Whether the husband’s con¬ 
duct constitutes extreme cruelty depends generally 
on the facts of the particular case, and on the sen¬ 
sitivity of the persons involved.^® Some courts 
hold that the wife may be justified in living apart 
from the husband, so as to be entitled to separate 
maintenance, by misconduct or ill treatment on his 
part which would be insufficient to entitle her to 
a divorcebut other courts hold that the grounds 
which will justify her action must be such as would 
entitle her to a divorces'^ or a judicial separation or 
divorce from bed and board.®* 

Refusal to provide proper home. The wife may 
be decreed separate maintenance where the hus¬ 
band refuses to provide a home for her®^ or to re¬ 
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ceive her in his home,®® or where she is justified 
in leaving the home provided by the husband and 
refusing to live therein on account of its being an 
improper, unreasonable, or grossly unfit place in 
which to live,®^ or on account of its being a home 
in which she is subject to abuse, ill treatment, and 
unwarranted interference from the husband’s rela¬ 
tives or other members of the household ;®2 but un¬ 
der a statute allowing separate maintenance only 
where there is abandonment and failure to support 
it has been held that, despite the doctrine of con¬ 
structive abandonment, the fact of failure to sup¬ 
port, while it supplies one of the essential ele¬ 
ments, cannot at the same time supply the other 
element, namely, abandonment.®* 

(3) Separation by Consent 

A separation by mutual consent generally Is held not 
to be a ground for an allowance for separate maintenance, 
but there is also authority to the contrary. 

Although there is authority to the contrary,®^ a 
separation by mutual consent generally is held not 
to be a ground for an allowance for separate main- 


50. N.J.—Fallon v. Fallon, 162 A. 
406, 111 N.J.Bq. 512—McGuinness 
V. McGuinness, 158 A. 503, 107 N. 
JEq. 614—Pfender v. Pfender, 150 
A. S32 (two cases), 106 N.J.Eq. 
373—O’BPlen v. O’Brien, 142 A. 898. 
103 N.J.Eq. 214, affirmed 147 A. 
911, 105 N.J.Eq. 260—Blackwell v. 
Blackwell, 178 A. 279, 13 N.J.Misc. 
341—Carney v. Carney, 178 Al. 210, 
13 N.J.Misc. 125, affirmed 176 A. 
165, 117 N J.Bq. 559—Hose v. Rose, 
159 A. 695, 10 N.J.Misc. 390. 

51. N.J.—Fallon v. Fallon, 162 A. 
406, 111 N.J.Eq. 512—Hoagland v. 
Hoagland, Ch., 114 A. 744. 

52. N.J.—^McGuinness v. McGuin¬ 
ness, 153 A. 503, 107 N.J.Bq. 614— 
Taylor v. Taylor, 70 A. 323, 7*3 N.J. 
Eq. 746—^Hose v. Hose, 159 A. 695, 
10 N.J.Misc. 390. 

63. Ga.—^Parker v. Parker, 67 S.B. 
812. 134 Ga. 816. 

64. Ill.—Sewell v. Sewell, 17 N.E. 
2d 593, 297 IlLApp. 283. 

55- N.J.—Fallon v. Fallon, 162 A. 

406, 111 N.J.Bq. 512. 

Conduct held crnslty 
N.J.—Grobart v. Grobart, 152 A, 858, 
107 N.J.Bq. 446, affirmed 156 A. 
420, 109 N.J.Eq. 129. 

Conduct held not oraelty 
N.J.—Fallon v. Fallon, 162 A. 406, 
111 N.J.Bq. 612. 

S8. Ala.—Murray v, Murray, 189 So. 
877, 238 Ala. 158. 

Fla.—Cobb v. Cobb, 89 So. 869, 82 
Fla. 287. 

Ky.—Purcell v. Purcell, 247 S.W. 760, 
197 Ky. 627. 


Tenn.—Loy v. Loy, 151 S.W.2d 1*78, 
25 Tenn.App. 99. 

30 C.J. p 1074 note 54. 

Necessity of grounds fop divorce 
generally see supra subdivision a 
of this section. 

57. Mo.—^Elsey v. Elsey, App., 297 
S.W. 978. 

N.J.—Fallon v. Fallon, 162 A. 406, 
111 N.J.Eq. 512—Carney v. Carney, 
178 A 210, 13 N.J.M 1 SC. 125, af¬ 
firmed 176 A 165, 117 N.J.Bq. 659. 
30 C,J. p 1074 note 55, 

SBk N.J.—Taylor v. Taylor, 70 A 
823, 73 N.J,Eq. 745. 

30 C.J. p 1074 note 56. 

69. Ala.—^Duggan v. Duggan, 148 So. 
844, 227 Ala. 92, 

N.J.—^Bnslln v. Bnslin, Ch., 37 A 
442. 

Tenn.—^Bevll v. Bevil, 8 TenmApp. 

490, 493, quoting Corpus Juris. 
Squivalent to desertion by husband 
Iowa.—Blew v. Blew, 282 N.W. 861, 
225 Iowa 832. 

60. N.J.—^Enslln v, Enslin, Qh., *37 
A 443. 

Tenn.—^Bevil v, , Bevil, 8 Tenn.App. 
490, 493, quoting Corpus Jtiris. 

61. S.C.~~State Va PVee, 155 S.E. 838, 
158 S.C. 615. 

30 C.J. p 1074 note 69. 

62. Tenn.—Bevil v. Bevil, 8 Tenn. 
App. 490, 493, quoting Corpus Ju¬ 
ris. 

8d C.J. p 1074 note 60. 

Home merely made uncomfortable 
A wife was not entitled to sepa¬ 
rate maintenance on the ground that 
the husband had failed to provide 
for her, where wife lived in hus¬ 
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band’s house and was served her 
meals if she was at home on time 
for them, and wife operated a busi¬ 
ness establishment with funds re¬ 
ceived from husband, notwithstand¬ 
ing husband made things as uncom¬ 
fortable for wife as possible.—Bam¬ 
berg V. Bamberg, 199 A. 54, 123 N.J. 
Bq. 670. 

63. N.J.—Biddle v, Biddle, 145 A 

639, 104 N.J.Bq. 318. 

64. N.J.—Richman v. Richman, 18 

A2d 40'3, 129 N,J.Eq. 114—Segal v. 

Segal, 146 A 189, 104 N.J.Eq. 457. 

30 C.J. p 1074 note 61. 

However, it has been held that, 
since in order to constitute an ab€Ln- 
donment within the meaning of the 
statute there must be a separation 
by the husband from the wife wlth- 
I out Justifiable cause, a separation by 
consent is not an abandonment and 
does not warrant the granting of 
separate maintenance in the absence 
of a repudiation of the agreement by 
the wife, Biddle v. Biddle, 145 A 
639, 104 N.J.Eq. 313, and that a wife 
refusing to make her home with her 
husband and acquiescing in separa¬ 
tion from him is not entitled to 
maintenance on ground of desertion. 
—Werpupp v. Werpupp, 154 A 424,^ 
108 N.J.Bq. 169. 

Subsequent repudiation of i^rxeemeut 
and marriage 

Where husband and wife separate 
by agreement and husband later re¬ 
pudiates agreement and marriage 
and asserts illegality of marriage, 
husband is guilty of abandonment, 
entitling wife to separate mainte¬ 
nance.—^Hefele v. Hefele, 160 A 368, 
110 N.J.Eq. 457. 
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tenance;®^ but the effect of such consent as a bar 
to the wife’s obtaining separate maintenance may be 
terminated at any time by a request by the wife in 
good faith for a resumption of marital relations.®® 

c. Cruelty, Hl-Treatment, or Drunkenness 

Cruelty, Ill-treatment, drunkenness, and other shock¬ 
ing conduct may constitute grounds for allowing the wife 
separate maintenance. 

A wife has been allowed separate maintenance 
on the ground of her husband’s cruelty,®^ ill-treat¬ 
ment,®® acts of personal violence,®® repeated acts 
of, drunkenness,*^® and such offensive conduct or 
practices as would shock a woman’s moral nature,*^^ 
apart from any apparent contention or finding that 
such conduct constituted constructive desertion or 
abandonment of the ^vife by the husband under the 
principles considered supra subdivision b (2) of 
this section. While cruelty which actually endan¬ 
gers the life of the wnfe is sufficient to justify a 
decree of separate maintenance, it need not ex¬ 
tend that far;78 and, although personal violence 
may constitute extreme cruelty,74 there may be 
cruelty sufficient to justify separate maintenance 
even though there are no acts of personal vio- 
Icnce.75 The conduct constituting cruelty sufficient 
to justify separate maintenance has been described 


as conduct which endangers, or which if continued 
would endanger, the wife’s life or health, or inca¬ 
pacitate her to discharge her duties.*^® Whether 
the husband’s conduct amounts to extreme cruelty 
has been held to depend on the facts of the par¬ 
ticular case.77 According to some authorities the 
cruelty must be such as to entitle the wife to a di- 
vorce,7® but other authorities hold otherwise.^® 

d. Other Orounds 

Various grounds other than desertion and cruelty have 
been held sufficient to Justify an allowance for separate 
maintenance. Under an appropriate statute, a wife may 
be granted some support where she is unable to support 
herself and is, or is likely to become, a public charge. 

In addition to the grounds for a decree of sepa¬ 
rate maintenance already mentioned in the forego¬ 
ing subdivisions of this section, the following have 
been recognized in a few jurisdictions The act of 
the husband in fraudulently obtaining a divorce in 
another jurisdiction;®® the act of the husband in 
entering into a bigamous marriage with another 
woman ;®^ sentence of the husband to confinement 
in the penitentiary for a term exceeding one year ;®2 
and renimciation by the husband of the marriage 
covenant and refusal to live with the wife in the 
conjugal relation by reason of joining himself to a 


65l IIL—Vock V. Vock, $ N.R'2d 843, 
365 ni. 432, 109 A.L.R. 1170—Am- 
berson v. Amberson, 181 N.B. 825, 
349 Ill. 249—Bielby v. Blelby, 165 
N’.E. 231, 833 Ill. 478—Barton v. 
Barton, 47 N.E.2d 496, *318 IlLApp. 
68—Bangert v. Bongrert, 232 Ill. 
App. 517. 

Mich.—Flynn v. Flynn, 261 N.W. 329, 
272 Mich. 291. 

Mo.—Reeve v. Reeve, App., 160 S.W. 
2d 804—Carder v. Carder, 60 S,W. 
2d 706, 227 Mo.App. 1005. 

30 •C.J. p 1075 note 62. 

IlL—^Bangrert v. Bangert, 232 Ill, 
App. 617. 

N.T.—Kenneson v. Kenneson, 86 N. 

Y.S.2d 676, 178 Misc. 832. 

67. IlL—^Holmstedt v. Holmstedt, 49 
N.B.2d 25. 

Iowa.—Cruse v. Cruse, 208 N.W. 824, 
•201 Iowa 810. 

Ky ,—Coleman v. Coleman, 262 S.W. 
7, 203 Ky. 245. 

Mich.—^Heckathorn v. Heckathorn, 
280 N.W. 79, 284 Mich. 677. 

N.J.—^Rhodes v. Rhodes, 114 A. 414, 
92 N.J.Bq. 252. 

30 C.J. p 611 note 63. 

08L Ohio.—^Duhme v. Duhme, 8 Ohio 
Bee., Reprint, 95, 3 Wkly.Ii.Gaz. 
186. 

Tenn.—Chapman y. Chapman, 3 
TenmCiv.A, *3. 

69. Ala.—^Puckett v. Puckett, 200 So. 
420.-240 Ala. 607—Wallis v. Wallis, 
199 So. 844, 240 Ala. 439. 


Ky.—Coleman v. Coleman, 262 S.W. 
7, 203 Ky. 245. 

S.O.—Wise V. Wise, 111 S.E. *792, 119 
&C. 10. 

30 C.J. p 1075 note 65. 

710. Ill.—Johnson v. Johnson, 16 N. 

R 891, 125 IlL 210. 

'30 C.J. p 1075 note 66. 

Babitnal dnmkard 

(1) One who frequently and re¬ 
peatedly becomes intoxicated by ex¬ 
cessive indulgence in Intoxicating 
liquor so as to acquire a fixed habit 
and an involuntary tendency to be¬ 
come intoxicated as often as the 
temptation i<s presented is an **habit- 
ual drunkard,” even though he re¬ 
mains sober for days or even weeks 
at a time.—Leonard v. Leonard, 266 
N.W. 537, 221 Iowa 722. 

(2) Fact that husband was in hab¬ 
it of drinking liquor at timesi to ex¬ 
cess was no« sufficient proof to Jus¬ 
tify finding that he was an hablttial 
drunkard, warranting separate main¬ 
tenance.—^Walker v. Walker, 199 N.' 
W. 698, 228 Mich. 166. 

71. S.C.—^Levln v. Levin, 46 S.R 
945, 68 S.C, 132—Wise r. Wise, 88 
S.B. 794, 60 S.a 426. 

72. Iowa.—Cruse v. Cruse, 208 N.W. 
324. 201 Iowa 810. 

73. Ky.—^Thomherry v, Thomberry, 
2 J.J.M:arsh. 822. 

74. Ill.—^Holmstead v. Holms tead, 49 
N.R2d 26. 


75. Iowa.—Cruse v. Cruse, 208 N.W. 
824, 201 Iowa 810. 

76. N.J.—^Blackwell v. Blackwell, 
178 A. 279, 13 N.J.Mlsc. 341. 

77. N.J.—Blackwell v. Blackwell, 
supra. 

Degrree of oonsideratloiL required 

Where wife's physical and mental 
disorder was Intensified, If not pro¬ 
duced by lier husband's conduct, a 
ruling that as she was not normal, 
physically and mentally, he owed her 
a greater degree of consideration 
than if she had been normal, was 
proper.—Cleveland v. Clevelajid, 1'2Z\ 
S.R 500, 128 S.C. 460. 

Acts held to oonstituLte snlBLolent 
oraelty 

Hawaii—^Jones v. Jones, '31 Hawaii- 
25. 

30 aJ. p 1075 note 71 [a]. 

78. Iowa.—^Depping y. Depping, 219 
N.W. 416, *206 Iowa 1203. 

Md.—Cohen v. Cohen, 187 A. 104, 170 
Md. 630. 

79. Mass.—^Murray y. Murray, 160 
N.R 879, 255 Mass. 19. 

80. Neb.—Cochraji v. Cochran, 60 N. 
W. 942, 42 Neb. 612. 

81. Cal.—Garcia y. Garcia, 119 P.2d 
■387, 48 OaLApp.2d 157. 

82. Ky.—Wooldridge y. Lucas, 7 R 
Mon. 49. 
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sect whose doctrine requires a renunciation of the 
marriage covenant. 

Differences of taste,®^ incompatibility of tempera¬ 
ment,^^ and the husband’s financial embarrassment^® 
are insufficient. The adultery of the husband in it¬ 
self has been held not to be a sufficient ground to 
support a decree for separate maintenance.®*^ 

Needs of wife. It has been held that the circum¬ 
stances and needs of the wife, however distressing 
her situation, cannot alone be regarded as requir¬ 
ing an award of separate maintenance.®® However, 
under a statutory provision to such effect, a wife 
has been held entitled to some support on the 
ground that she is unable to support herself and is, 
or is likely to become, a public charge,®® regardless 
of the causes which brought about the separation,®® 
unless the husband is ready to receive her into his 
home or provide a home for her.®^ 

§ 612. -Beir or Termination of Right 

a. Dissolution of marriage relation 

b. Fault or misconduct of wife 

c. Resumption of marital relations or of¬ 

fer ffiereof 

d. Antenuptial contract or separation 

agreement 


§ 61J 

e. Possession of independent means by 

wife 

f. Other matters 

a. Dissolution of Marriage Relation 

The dissolution of the marriage relation, as by the 
death of the husband or by a decree of divorce, terminates 
the wife's right to an award of separate maintenance. 

The dissolution of the marriage relation extin¬ 
guishes the subject matter which forms the basis 
of an action or proceeding for separate mainte¬ 
nance.®® 

Death of husband. The right of the wife to sep¬ 
arate maintenance ceases on the death of the hus¬ 
band.®® Hence a wife’s suit for separate mainte¬ 
nance abates on the death of her husband,®^ and 
she cannot thereafter sue his estate for mainte¬ 
nance.®® However, as appears supra § 603, a hus¬ 
band may, by contract, bind his estate to continue 
the support of the wife after his death. 

Divorce or suit therefor. Since the husband’s 
duty to support the wife arises from the marriage 
relation, as discussed supra § 610, the wife cannot 
maintain an action for separate maintenance after 
a decree of divorce,®® unless the decree is void®^ 
or unless the parties are subsequently remarried to 
each other.®® Moreover, the pendency of a bill for 
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83. Ind.—Carr v. Cajr, 33 N.B. 806, 
d Ind.App. 377. 

84. N.J.—^Attwood V. Attwood, 96 A. 
661, 86 N.J.Bq. 87, 212. 

86. Ill.—^French v. French, 134 N.B. 
*83, 302 Ill. 162, reversing: 220 IlL 
App. 658—Garvy v. Garvy, 282 Ill. 
App. 485—^Bangrert v. Bangert, 232 
IlLApp. 617. 

881 Iowa.—^Depping v. Depping, 219 
N.W. 416, 206 Iowa 1203. 

87. S.C.—Hair v. Hair, 31 aCEq. 
163. 

Adultery as justifying wife's separa¬ 
tion from husband see supra sub¬ 
division b (2) of this section. 

SSL Tenn.—Roberts v. Roberts, 125 
S.W.2d 199, 22 Tenn.App. 661. 

89. N.T.—Urdaneta v. TJrdaneta, 37 
N.Y.S.2d 601. 

90. N.T.—Stemhelm v. Stemhelm, 
20 NT.S.-2d 823, 174 Mlsc. 574— 
Aronowitz v. Aronowitz, 287 N.T. 
S. 130, 159 Misc. 103—^Anonsmious 
V. Anonymous, 19 N.T.S.2d 963. 

Wife not public charge 

(1) Husband wouldl not be ordered 
to contribute weekly payments for 
support of wife and child, where 
wife had been guilty of conduct re¬ 
lieving him of obligation to support 
her, and wife had Income of sixty- 
five dollars a montl^ and hence was 
not likely to become public charge.— 


Lifshitz V. Lifshitz, 292 N.T.S. 717, 
249 App.Div. 869. 

(2) Where husband and wife were 
both living in adultery after separa¬ 
tion, husband would not be obligated 
to support wife if support wife re¬ 
ceived from her parampur was ade¬ 
quate to relieve the community from 
supporting her, but he would be re¬ 
quired to contribute to her support 
if the amount received by wife from 
paramour was inadequate.—Germer 
V. Germer, 4 N.T.S.2d 747, 167 Misc. 
882. 

91. N.T.—^Aronowitz v. Aronowitz, 
287 N.T.S. 130, 169 Misc. 103. 

92. Ala.—^Atkinson v. Atkinson, 170 
So. 198, 333 Ala. 125. 

Cal.—Chirgwin v. Chirgwln, 79 P.'2d 
772, 26 CJal.App.2d 506. 

Idaho.—^Vollmer v. Vollmer, 273 P. 1, 
47 Idaho 135. 

Ill.—^Bushnell v. Cooper, 124 N.B. 

521, 289 IlL *260, 6 A.Li.R. 1'517. 
Iowa.—Freet v. Holdorf, 216 N.W. 

619, 205 Iowa 1081. 

Ky.—^Hughes v. Hughes, 278 S.W. 
121, 211 Ky. 799. 

Mass.—Rosa v. Rosa, 5 N.B.3d 417, 
*296 Mass. 271. 

Nev.—^Herrick v. Herrick, 25 P.*2d 
'378, 380, 55 Nev. 59, citing Corpus 
Juris. 

93. U.S,—^Maruska v. Equitable Life 
I Assur. Soc. of T7. S., D.C.Mmn., 21 
I F.Supp. 841. 


Colo.—Greer v. Greer, 130 P.2d 1050. 
•30 aj. p 1075 note 80. 

94. N.J.—^Braunstein v. Guarantee 
Trust Co., 151 A. 473, 106 N.J.Eq. 
641, affirmed 168 A, 434, 114 N.J. 
Eq. 181. 

Enforcement of decree after hus¬ 
band's death see infra $ 625 f (1). 

95b S.C.—^Anonymous, 2 S.C.Eq. 198. 
30 CJ. p 1076 note 81. 

96. Ala—Atkinson v. Atkinson, 170 
So. 198, 199, -233 Ala 135, citing 
Corpus Juris. 

Iowa—^Reppert v. Reppert, 241 N.W. 
487, 214 Iowa 17. 

Ky.—^Hughes v. Hughes, 378 S,W. 
121, 311 Ky. 799. 

Okl.—Stout V. Stout, 78 P.2d 666, 
182 OkL 490. 

30 C.J. p 1076 note 86. 

97. N.J.—Noel v. Noel, 193 A, 558, 
15 N.J.Misc. 576. 

30 C.J. p 1076 note 88. 

Pendiiig trial of validity or inva¬ 
lidity of foreign divorce obtamed by 
husband, wife is entitled to maintain 
action for separate maintenance and 
child's support.—Davis v. Davis, 8 P. 
2d 286, 165 Wash. 172. 

96. Iowa—^Reppert v. Reppert, 241 
N.W. 487. *214 Iowa 17. 

Ky.—Simmons v. Simmona 238 S.W. 
. 744, 194 Ky. 300. 
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divorce precludes a subsequent bill for separate 
maintenance;®^ but the fact that the wife prev^i' 
ously instituted and dismissed a bill for divorce does 
not necessarily prevent her from maintaining a suit 
for separate maintenance.^ A decree for divorce 
and alimony operates as a dismissal of a pending 
suit for separate maintenance;® and a decree of 
divorce granted in one state during the pendency 
of a suit for separate maintenance in another state 
will, wherever it is recognized as valid, render un¬ 
enforceable a subsequent decree in favor of the 
wife in the maintenance suit® 

b. Fault or Misconduct of Wife 

If the wife materially contributes to the disruption of 


the marital relations she is barred from recovering an al¬ 
lowance for separate maintenance, unless, according to 
some authorities, the husband Is equally or more at fault, 
or unless, under some statutes, the wife is likely to be¬ 
come a public charge. 

To entitle the wife to an allowance for separate 
maintenance, the grounds on which her claim is 
based must exist without her fault.^ The wife will 
be denied a decree of separate maintenance where 
she has left or abandoned her husband without just 
causewhere her conduct is such as to justify the 
husband in leaving her and seeking another abode 
where the cruelty, violence or misconduct complain¬ 
ed of by her was induced by her own provocation 
or where she has been guilty of such conduct as 
would entitle the husband to a divorce,® as where 


99. Ga.—Wallace v. Wallace, 122 S. 

E. 594, 157 Ga. «97. 

Md.—^Duimock v. Dunnock, 13 Md.Ch. 
140. 

Mo.—Weisheyer ▼. Welsheyer, App., 
14 S.W.2d 486, 487, citing Corpiur 
JujAm. 

1. HL—Williams v. Williams, 77 IlL 
App. 229. 

2. Ill.—Harper v. Hooker, 52 IlL 370. 

3;. CaL—Chirgwin v. Chirgwin, 79 P. 
2d 772, 26 Cal.App.2d 506. 

4. Ga—^Pace v. Pace, 115 S.H. 65. 
164 Ga 712. 

HL—Vock V. Vock, 6 N.E.2d 843, 365 
IlL 432, 109 A.L.R. 1170—Bielby v, 
Bielby. 165 N.B 231, 333 HL 478— 
Hoffman v. Hoffman. 147 Kr.E. 110, 
316 HL 204—Stolberg v. Stolberg, 
26 N.E.2d 171. *304 IlLApp, 258. 
’lowa.—^Bemdt v. Bemdt, 197 N.W. 
436, 198 Iowa 110. 

Hev.—^Vickers v. Vickers, 199 P. 76, 
45 Nev. 274, rehearing denied 203 
P. 31, 45 Nev. 274. 

N,J.—Ballon v. FaUon, 162 A. 406, 
111 N.J.Ba. ■6152. 

N.Y.—Hlfshitz V. Lifshitz, 292 N.T. 
S. 717, 249 App.Hiv. 859—Hunter v. 
Hunter, 24 N.Y.S.2d 76. 

Pa—Commonwealth y. Long, 40 
Lack.Jur. 153. 

Wyo.—^Davis v. Davis, 111 P.2d 124, 
127, 56 Wyo. 524, quoting Coipus 
Jnxis. 

30 C.J. p 1076 note 99. 

^^Panlt” defined 

In statute respecting suits for sep¬ 
arate maintenance, word 'ffault" 
means voluntary consenting to sepa¬ 
ration, or failure of duty or miscon¬ 
duct on wife's part materially con¬ 
tributing to disruption of marital 
relation.—^Amberson v. Amberson, 
181 N.E. 825, 349 IlL 249. 

Ijiving apart through wife’s fault, 
but not desertlou 

Wife not without fhult In living 
apart from husband, although with¬ 
out having willfully deserted him, 
is not entitled tP separate malnte-| 
nance decree.—^Hoffman v. Hoffman, I 


161 NE. 723, '330 Ill. 413, reversing 
246 IlLApp. 60. 

5. Ala.—Rogers v. Rogers, 110 So. 
140, 215 Ala. 239. 

Pla.—^Thompson v. Thompson, 98 So. 
589, 86 Fla. 515. 

Ga.—^Brisendine v. Brisendine, 111 S. 
B. '22, 152 Ga. 745. 

HI.—Hoffman v. Hoffman, 147 N.E. 
110, 316 HL 204—Bush v. Bush, 44 
N.E.2d 767, 316 HLApp. 296. 

Md.—^McClees v. McClees, 158 A. 349, 
162 Md. 70. 

Mass.—^Murray v. Murray, 46 N.E.2d 
93'3—^Murray v, Murray, 150 N.E. 
879, 255 Mass. 19. 

N.J.—O'Brien v. O'Brien, 142 A. 898, 
103 N.J.Eq. •214, affirmed 147 A. I 
•911, 105 N.J.Eq. 250—^Hoagland v. 
Hoagland, Ch., 114 A. 744—^Plper v. I 
Piper, 176 A. 345, 1*3 N.J.Misc. 68— I 
Rose V. Rose, 159 A, 695, 10 N.J. 
Misc. 390. 

N.Y.—^Rochester General Hospital v. 
Ingstrum,' 13 N.T.S.2d 792, 171 
Misc. 238, reversing 298 N.Y.S. 603, 
164 Misc. 148. 

N.C.—^Byrum v. Byrum, 178 S.B. 97, 
207 N.C. 655, 

Pa,—Commonwealth v. Bachman, 164 
A. 833, 108 Pa,Super. 422—Com¬ 
monwealth V. Double, *29 DeLCo. 
394. 

30 C.J. p 1076 note 1. 

Refusal to live tu home provided or 
offered 

A wife is not entitled to an allow¬ 
ance for separate maintenance where 
she refuses to live in a home provid¬ 
ed or tendered hy the husband where, 
under the circumstances, the home 
offered or provided is a proper, rea¬ 
sonable, and comfortable one. 

Ga,—^Perkerson v. Perkerson, 122 S. 
E 53, 1*57 Ga, 689—^Pace v. Pace, 
116 S,B. 65, 154 Ga. 713. 

Md.—Simmont v. Simmont, 163 A. 
665, 160 Md. 422. 

Mo.—^Blsey v. Elsey, App., •297 S.W. 
978. 

30 C.J. p 1076 note 1 [c]. 

Breach of promise respecting prop¬ 
erty 

The failure, neglect, or refusal of 
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a husband to comply with promises 
made to his wife, whether made be¬ 
fore or after marriage, with respect 
to property or property rights, al¬ 
though the wife was Induced by such 
promises to marry him, does not Jus¬ 
tify the wife in leaving the hus¬ 
band and if she does leave him be¬ 
cause of such failure, neglect, or re¬ 
fusal, she is not entitled to alimony 
without divorce.—Pollard v. Pollard, 
19 S.B.2d 1, 221 N.C. 46—McManus 
V. McManus, 133 S.E. 9, 191 N.C. 740. 
Builag pendency of divorce proceed¬ 
ing 

Wife, leaving marital abode pend¬ 
ing her divorce suit, did not do so 
at her peril so as to bar action for 
separate maintenance after reversal 
of decree nisi for her.—Gilson v. Gil¬ 
son, 174 A. 686, 116 N.J.Eq. 666. 

6p HI.—Josephs v, Josephs, 60 N.E 
2d 860, 320 IlLApp. 340—Von der 
Brelie v. Von der Brelie, 198 Ill. 
App. 187, error dismissed 114 N.E. 
181, 275 Ill. 484. 

Mo.—Meredith v. Meredith, App., 166 
S.W.2d 221. 

Nev.—^Vickers v. Vickers, 199 P, 76, 
45 Nev. 274, rehearing denied 202 
P. 31, 46 Nev. 274. 

N.J.—^Piper V. Piper, 176 A. 345, IS 
N.J.Misc. 68. 

7- S.C.—^Rhame v. Rhame, 6 S.C.Bq. 

197, 16 Am.D. 697. 

30 C,J, p 1077 note S. 

8. HL—^Megahy v. Megahy, 51 N.E. 
2d 76, 320 IlLApp. 362—Modjeski v. 
Modjeski, 209 IlLApp. 213. 

N.J.—Piper v. Piper, 176 A. 846, 13 N. 
J.Misc, 68. 

OkL^—Stocker v. Stocker, 47 P.2d 107, 
108, 173 OkL 64, citing Corpus Ju¬ 
ris. 

’’Bzfereme cruelty,” Justifying sepa¬ 
ration of husband from wife, is that 
endangerihg life Or health, or in¬ 
capacitating him physically or men¬ 
tally to discharge marital duties.— 
Pfender v. Pfender, 160 A. 832 (two 
cases), 106 N:^.Eq. 373. 
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she had been guilty of adultery,^ unless she was in¬ 
sane at the time,^® or unless the adultery was with 
the collusion or consent of the husband^^ or has 
been condoned.^^ However, it is not necessary that 
the conduct of the wife be absolutely free from 
fault in order that she may obtain separate main- 
tenance.^3 Her conduct must be such as materially 
contributes to the disruption of marital relations, 
and slight misconduct on her part must be disre- 
garded.^5 Some courts hold that the right of the 
wife to separate maintenance will not be denied by 
reason of her misconduct, unless it is sufficiently 
grave to entitle the husband to a divorce.^® Al¬ 
though the fact that the husband is equally at fault 
has been held not to cancel the wife’s fault so as to 
entitle her to separate maintenance,^*^ there is nev¬ 
ertheless authority for the view that the court may 
decree separate maintenance in favor of the wife 
where both parties have been at fault,at least 
where the greater blame rests with the husband^^ 
and the obstacles to reconciliation rest within his 
control,^® or where, both parties being at fault, the 
husband consents to and procures the wife’s de¬ 
parture from his home,^^ or fails to make reason¬ 
able efforts to have her consent to a resumption of 
marital relations.^^ Under some statutes, designed 


to prevent the burden of supporting the wife from 
falling on the community, the wfe’s misconduct or 
fault will not bar her from exacting some support 
from her husband where she is unable to support 
herself and is, or is likely to become, a public 
charge.2^ 

Subsequent misconduct. The conduct of the wife 
in employing a detective to discover the cause of 
her husband’s abandonment of her has been held 
not to defeat her right to support.24 

Cessation of cause. It has been held that when 
the cause for the original abandonment by the hus¬ 
band has ceased, so that his continued abandonment 
is without cause, the wife will be entitled to sup- 
port.25 

c. Eesmuption of Marital Eolations or Offer 
Thereof 

Condonation of the husband’s offense, as by resump¬ 
tion of cohabitation, bars the wife’s right to separate 
maintenance unless the offense is subsequently repeated. 
The husband’s unjustified refusal of the wife’s good-faith 
offer to return to him entitles her to separate main¬ 
tenance; the wife’s refusal of a similar offer by the hus¬ 
band bars her right thereto. 

The right to an allowance for separate mainte¬ 
nance ceases on a resumption of cohabitation^^ or 


9. N.J.—Sabbarese v. Sabbarese, 146 | 

A. 592, 104 600, affirmed! 

162 A. 920, 107 N.XEq. 184—Piper | 
V. Piper, 176 A. 346, 13 N.J.Misc. 
68 . 

30 C.J. p 1077 note 6. 

10. Ala,—^Wray v. Wray, 33 Ala, 187 
—Mims V. Mims, 33 Ala. 98. 

11. N.J.—White V. White, 100 A. 235, 
87 N.J.Eq. 354, L..B.A,1917D 639. 

12. N.J.—Rossi V. Rossi, 128 A. 386, 
97 N.J.Eq. 134. 

Condonation by wife as baningr sepa¬ 
rate maintenance see infra subdi¬ 
vision c of this section. 

13. Ill.—Josephs V. Josephs, 50 N.E. 
2d 860, 320 Ill.App. 340—Bush v. 
Bush, 44 N.E.2d 767, 316 IlLApp. 
295—^McCarthy v. McCarthy, 219 
Ill-App. 369. 

30 C.J. p 1077 note 8. 

14. Ill.—Bush V. Bush, 44 N.B.2d 
767, 816 IlhApp. 296—^Hopper v. 
Hopper. 41 N.B.2d 786, 314*IlLApp. 
672. 

15. Ill.—Ford V. Ford, 189 IlLApp. 
468—Obrock v. Obrock, 82 IlLApp. 
149. 

16. Ill.—Pinch V. Pinch, 160 IlLApp. 
639—Jones v. Jones, 124 IlLApp. 
201 . 

Grounds for divorce as justifsdnsr 
abandonment by husband see supra 
§ 611 b (1). 

17. N.J.—Piper v. Piper, 176 A. 846, 

18 N.J.Mi8C. 68. • 

30 C.J. p 1077 note 11. 


18 . Ky.—^Hayes v. Hayes, 121 S.W. 
2d 698, 275 Ky. 273—^Pelphrey v. 
Pelphrey, 21 S.W.2d 122, 231 Ky. 
80. 

30 C.J. p 1077 note 12. 

Adultery by both 

A husband charged in law with an 
obligation to support his wife can¬ 
not relieve himself of that obligation 
because of her adultery when he is 
living in adultery.—Germer v. Ger- 
mer, 4 N.T.S.2d 747, 167 Misc. 882. 

19 . Iowa.—Smith v. Smith, 161 N.W. 
1085, 172 Iowa 829. 

Ky.—Hodgen v. Hodgen, 169 aW. 713, 
160 Ky. 267. 

2a Ala.—Sellers v. Sellers, 102 So. 
442, 443, 212 Ala. 290, quoting Cor¬ 
pus Jhris. 

Iowa.—Smith v. Smith, 161 N.W. 
1085, 172 Iowa 329. 

21. Ala.—^Rearden v. Rearden, 97 So. 
138, 210 Ala. 129. 

22. N.J.—Segal v. Segal, 146 A. 189, 
104 N.J.Eq. 457. 

Offer to resume marital relations gen¬ 
erally see infra subdivision c of 
this section. 

23. N.T.—Stemheim v. Stemheim, 20 
N.T.S.2d 823, 174 Misc. 674-^Aroilo- 
witz V. Aronowijtay, 287 N.T.S. 130, 
159 Misc. 103—D. E. v. A C-i 36 N. 
Y.S.2d 120—Camhi v. Camhi, 25 N. 
Y.S.2d 659. 


Sactrema mlseonduot 

In a case recognizing the rule stat¬ 
ed in the text it was held that a 
husband would not be required to 
contribute to the support and main¬ 
tenance of a syphilitic wife, who 
served sentence for prostitution and 
contracted bigamous marriage, not¬ 
withstanding public would thereby be 
required to support wife.—^Houg v. 
Houg, 289 N.Y.S. 27, 159 Misc. 894. 

24. Mo.—Shreffler v. Shreffler, App., 
81 S.W2d 277. 

Subsequent misconduct as terminat¬ 
ing rights under decree see infra $ 
626. 

25. Ala.—^Jones v. Jones, 153 So. 203, 
228 Ala. 178. 

26. N.J.—^Rushmore v. Rushmore, 
168 A 614, 114 N.J.Eq. 151—Baum- 
garten v. Baumgarten, 161 A 606, 
107 N.J.Bq. 274. 

N.Y.—^Brown v. Brown, 21 N.Y.S.2d 
325. 

30 C.J. p 1077 note 16. 

Bisuiissal of pendliig suit 
A wife has right to cause dismissal 
of her bill for separate maintenance 
after spouses’ reconciliation, as law 
does not encourage actions tending to 
disrupt marriage status, but does en¬ 
courage parties’ reconciliation, and it 
is duty of counsel for the parties 
likewise to encourage reconciliation. 
Shaffer v. Shaffer, 17 A.2d 780, 129 
N.J.Eq, 42. 
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other condonation of the offense giving rise to the 
allowance,-*^ unless such resumption is under the 
restraint of fear or force of circumstances;-® hut 
the condonation is coiiditional,^^ and a repetition 
of the conduct complained of will revive the con¬ 
doned offense,®® and, on a subsequent separation 
after reconciliation, the wife may institute or pros¬ 
ecute a suit for separate maintenance.®^ 

Offer by Tvife. A wife living apart from her hus¬ 
band generally becomes entided to alimony or sep¬ 
arate maintenance where she offers to return to him 
and he refuses to accept the offer and receive the 


wife,32 unless there are facts®® such as the adultery 
of the wife during the separation,®^ which justify 
the refusal of the husband. It has been held that 
nothing short of a matrimonial offense by the wife 
will bar her right to separate maintenance if the 
husband refuses her offer to resume marital rela- 
tions.®5 The offer must be made in good faith and 
with intent to fulfill the marital obligations,®® and 
must be free from improper qualifications.®7 A 
wife who has left her husband during the pendency 
of her divorce action against him, must, on the en¬ 
try of a decree against her, offer to return to her 
husband in order to put him in fault,®® and where 


27. Ill.—^Deenis v. Deenis, 65 IlL 
167. 

Utah.—Doe v. Doe. 158 P. 781. 48 
Utah 200. 

As regnlxiag’ dismissal of suit 

A wife's cause of action for sepa¬ 
rate maintenance ceased and suit ter¬ 
minated when parties became recon¬ 
ciled. so that dismissal of suit was 
required.—^Morrison v. Morrison, 193 
A. 908, 122 N.J.Ea. 233. 

What constltiites oondonatioai 

(1) ''Condonation Is a state of 
mind to be determined upon all the 
evidence, includingr rational Infer¬ 
ences.”—Hedden v. Hedden, 177 N.E. 
815. 816, 277 Mass. 112. 

(2) Sexual intercourse on sin^rle 
occasion condones matrimonial of¬ 
fense.—^Rushmore v. Rushmore, 168 
A. 614, 114 lSr.J.Eq. 151. 

<3y The fact that the wife lives in 
the same house as the husband does 
not necessarily constitute condona¬ 
tion. 

D.C.—^Pedersen v. Pedersen. 107 P.2d 
227. 71 App.D.C. 26. 

Mass.—Burke v. Burke. 170 N.BL 384, 
270 Mass. 449. 

(4) Other holdings.—^Miles v. Miles, 
101111.APP. 406, 408, appeal dismissed 
66 N.B. 28, 200 Ill- 624—19 C.J. p 
87 note 82 [a]. 

28. IlL—Williams v. Williams, 77 
I11.APP. 229. 

29. Mass.—^Hedden v- Hedden, 177 
N.E. 815, 277 Hass. 112. 

39. IlL—Clancy v. Clancy, 46 N.E. 

2d 143, 317 IlLApp. 379. 

Mass.—^Hedden v. Hedden, 177 N-B. 

815, 277 Mass. 112. 

S.C.—Cleveland v. Cleveland, 122 S.E. 

500, 128 S.C. 460. 

30 C.J. p 1077 note 19. 

31. Mass.—^Hedden v. Hedden, 177 N. 

E. 815, 277 Mass. 112. 

30 C.J. p 1077 note 20. 

82, Ala.—^Duggan v. Duggan, 148 
So. 844, 227 Ala. 92. 

Ill.—^Hoffman v. Hoffman, 147 N.E. 
110, 316 Ill. 204—Garvy v. Garvy, 
83 N.E.2d 882, 310 HLApp. 169. 
Ky.—^Pelphrey v. Pelphrey, 21 S.W.2d 
122, 231 Ey. 80. 


Mass.—Tuttle v. Tuttle, 134 N.E. 231. 
240 Mass. 417. 

Neb.—Sinn v. Sinn. 294 N.W. 881, 138 
Neb 621. 

N.J.—Rich V. Rich, 171 A. 515, 12 N. 
J.Misc. 310. 

Ohio.—Coleman v, Coleman, 175 N.E. 

38, 37 Ohio App. 474. 

30 C.J- p 1077 note 21. 

Equivalent to abandouneiit or deser¬ 
tion. 

The husband's unjustified refusal 
of his wife's good-faith offer to re¬ 
turn to him Is equivalent to deser¬ 
tion or abandonment on his part. 
Md.—Howell V. Howell, 171 A. 869, 
166 Md. 531—Kirkwood v. Kirk¬ 
wood, 170 A. 180, 165 Md. 547— 
McClees v. McGlees, 158 A. 349, 
162 Md. 70. 

N.J.—Wolff V. Wolff, 34 A.2d 150, 134 
N.XEq. 8—Clark v. Clark, 176 A. 81, 
13 N.J.Misc. 49. 

Facts held not to constitute refusal 
of offer 

(1) Generally.—^Kirkwood v. Kirk¬ 
wood, 170 A. 180, 165 Md. 647. 

(2> Husband's statement that, in 
view of wife's refusal of his offer of | 
reconciliation, he never intended to 
live with wife again was not refusal 
of wife's offer to resume cohabitation 
under facts.—Simmont v. Simmont, 
153 A. 665, 160 Md. 422. 

(3) In suit for cdimony, husband's 
statement. In reply to chancellor's 
question, that he would not desire 
to resume cohabitation because of 
lost confidence from repeated aban¬ 
donments, was not refusal to permit 
deserting wife's return.—^Kirkwood 
V. Kirkwood, supra. 

Duty to elect where no offer made 
In suit for alimony, husband could 
not be required to elect between re¬ 
suming or refusing to resume co¬ 
habitation with deserting wife, in ab¬ 
sence of proper offer to return.— 
Kirkwood v. Kirkwood, supra. 

83. N.J.—O'Brien v. O'Brien, 142 A. 
898, 108 N.J.Bq. 214, affirmed 147 
A 911, 105 N.J.Bq. 260. 

Facts held not to Justify r^ection 
Fact that deserting wife has be¬ 

210 


come repugnant to her husband 
would not justify rejection of offer 
to return in good faith and with in¬ 
tention of fulfilling obligations.—^Mc- 
Clees V. McClees, 158 A 349, 162 
Md. 70. 

34. Cal.—^Hardy v. Hardy, 31 P. 906, 
97 Cal. 125. 

35. N.J.—Rushmore v. Rushmore, 
174 A 469. 12 N.J.Misc. 676, af¬ 
firmed 176 A 142, 117 N.J.Eq. 461. 

36. Md.—McClees v. McClees. 158 A 
349, 162 Md. 70. 

Determination of good faith 
In order to determine the bona 
fides of the wife's readiness to re¬ 
sume cohabitation with her husband, 
the court may consider her conduct 
since her abandonment of her hus¬ 
band.—O'Brien v. O'Brien, 142 A 898, 
103 N.J.Eq. 214, affirmed 147 A 911. 
105 N.J.Eq. 260. 

Offer h^d sulILoient 
As respects wife’s right to separate 
maintenance, wife fulfilled her obli¬ 
gation as regards her offer to return 
to her husband whom she had left 
on ground of extreme cruelty, where 
wife wrote to husband twice in con¬ 
ciliatory tone offering to return and 
twice phoned him and wife's attorney 
thrice wrote to husband's counsel in 
effort to bring about reconciliation, 
all of which was without avail.— 
Rushmore v. Rushmore, 174 A 469, 
12 N.J.Mi8C. 675, affirmed 176 A 142, 
117 N.J.Bq. 451. 

37. Md.—^Kirkwood v. Kirkwood, 170 
A 180, 166 Md. 647—McClees v. 
McClees, 158 A 349, 162 Md. 70. 

Apology 

Quarrels between husband and wife 
resulting from presence of wife's rel¬ 
atives in husband's home and fact 
that wife left home after husband 
ordered her to leave it did not relieve 
husband of duty to support wife, in 
view of wife's expressed willingness 
to return If husband so desired and if 
he would apologize for his treatment 
of her.—^Thomas v. Thomas. 188 S.E. 
367, 182 S.C. 16. 

38. N.J.—Gilson V. Gilson, 174 A. 
685, 116 N.J.Eq. 666—O'Brien v. 
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her charges against him in the divorce action were 
outrageous and unjustified her offer must show re¬ 
pentance.^^ 

Offer by husband, A request by the husband to 
the wife to return or an offer by him to receive and 
accept her generally will defeat her right to a sep¬ 
arate allowance,^® provided his offer is made in 
good faith and sincerity^ ^ with reasonable expecta¬ 
tion of performance, jg made in clear and unam¬ 
biguous terms so that the wife understands the na¬ 
ture of the offer,43 is not accompanied by un¬ 
reasonable conditions,44 is made before the hus¬ 
band has deserted the wife for such a period of 
time as to entitle her to a divorce,45 and provided 
he is not guilty of adultery so as to justify her re¬ 
fusal to return to him.45 Even though the hus¬ 
band is only partly responsible for the separation 
of the parties, he must make reasonable efforts to 
secure the wife’s consent to a resumption of marital 
relations,*47 but an offer by the husband is not re¬ 
quired where it is apparent that it would be inef¬ 


fectual.48 

d. Antenuptial Contract or Separation Agree¬ 
ment 

Although a fair and reasonable separation agreement 
providing for the separate maintenance of the wife gen¬ 
erally is held to preclude the wife from suing for separate 
support, it is sometimes held not to constitute a bar to a 
decree for separate maintenance, at least in certain clr> 
cumstances. 

An antenuptial contract containing no provision 
as to separate maintenance is not a bar to a decree 
allowing the wife separate maintenance where she 
is otherwise entitled therto.43 

Separation agreement. Where a separation 
agreement providing for the separate maintenance 
of the wife is fair and reasonable, and free from 
fraud and coercion, the wife generally is deemed to 
be precluded from suing for separate support.5^^ 
However, a separation agreement is sometimes held 
not to be a bar to a decree for separate mainte¬ 
nance,®^ as where its provisions for the wife are 


O'Brien, 142 A. 898. 103 N.J.Bg. 
214, affirmed 147 aL 911, 105 N.J.Ea. 
250. 

39. N.J,—O'Brien v. O'Brien, supra. 
4a Conn.—^De Hosa v. De Bosa, 28 
A.2d 846. 

Ill.—Bielby v. Blelby, 165 N.E. 231, 
333 Ill. 478. 

Md.—Simmont v. Simmont, 158 A. 

665, 160 Md. 422. 

30 C.J. P 1077 note 28. 
trndes poor Act 

Wife suing for separate mainte¬ 
nance could not recover under the 
statute relating to the support of 
relatives on ground that she might 
become a public charge, where she 
had left home without cause and 
husband was ready to receive her 
back.—^Blackwell v. Blackwell, 178 A 
279, IS N.J.Misc. 841—^Rose v. Bose, 
159 A 695. 10 N.J.M1SC. 390. 

41. Conn.—^De Bosa v. De Bosa, 28 
A2d 846. 

N.J.—Carpino v. Carpino, 148 A 616, 
7 N.J.Misc. 1121. 

30 C.J. p 1077 note 24. 

Facts showing had faith 

(1) Where a wife soon after her 
separation from her husband sought 
a reconciliation which the husband 
rejected, and for over ten years they 
had been living apart and had so 
completely ignored each other as to 
be practically dead to each other, 
the inference was warranted that the 
husband's offer made on the hearing 
of a suit for separate maintenance 
to take back the wife and live to¬ 
gether, which if accepted would have 
resulted in & condonation of his de¬ 
sertion of her, wan not made in good 
faith.—Tuttle v. TutUe, 184 N.E. 281, 
240 Mass. 417. 


(2) Where a husband's conduct 
had been consistently calculated to 
keep his wife away from his home, 
he could not escape payment of ali¬ 
mony on the ground he had offered 
to take her back, where the offer 
did not stop at that point, but 
alleged that he had always been will¬ 
ing to allow her to return, thereby in- 
dicatmg that his attitude remained 
unchanged, so that his offer could not 
be deemed bona fide.—Sams v. Sams, 
108 S.B. 921, 117 S.C. 312. 

Failure to promise future kindness 
After a separation of husband and 
wife, the latter is not bound to re¬ 
turn, where, although the husband 
stated that he was willing to have 
her return, he made no promise of fu¬ 
ture kindness or better treatment.— 
McCarthy v, McCarthy, 219 Ill.App. i 
369. 

42. Conn.—^De Rosa v. De Bosa» 28 
A2d 846. 

Md.—Simmont v. Simmont, 163 A 

665, 160 Md. 422. 

N,J.—^Harlow v. Bta,rlow, 126 A 470, 
96 N.J.Bq. 714. 

80 C.J. p 1078 note 26. 

43. Cal.—Grant v. Grant, 228 P. 
412, 68 Cal.App. 23. 

44. S.C.—O'Neal v. O'Neal, 123 S.B. 
206, 128 S.C. 538. 

30 CJ. P 1078 note 26. 

45. Cal.—Grant v. Grant, 228 P. 412, 
68 Cal.App. 23. 

Md.—Simmont v. Simmont, 153 A 

666, 160 Md. 422. 

30 C.J. P 1078 note 27. 

46. N.J.—Fred V. Fred, 68 A 611, 
67 N.J.E<1. 495. 

47. N.J.—Segal v. Segal, 146 A 189, 
104 N,J.B<i. 467. 
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48- N.J.—O'Bnen v. O'Brien, 142 A 
898. 108 NJ'.Ea. 214, affirmed 14T 
A 911, 106 N.J.Bq. 250. 

49. Kan.—Blair v. Blair. 85 P.2d 
1004, 149 Kan. 3. 

Beeiprooal renunciation of rights 
An antenuptial contract by which 
each party renounces all right to 
the property of the other is not a 
bar to a decree for the wife on a 
bill for separate maintenance. 

Ill.—Farrell v. Farrell, 149 Ill.App. 
47. 

Ky.—^Logan v. Logan, 2 B.Mon. 142. 

50. N.T.—^Drane v. Drane, 201 N.T. 
S. 756, 207 App.Div. 217. 

Pa.—Commonwealth v. Pengelly, 6 
PaDist & Co. 359, 17 Berks Co.L.J. 
52, 38 York Leg.Bec. 129. 

30 C.J. p 1078 note 31. 

Agreement with trustee 
Asrreement between husband and 
wife and third party, in effect a trus- 
■ tee, and enforceable by him, settling 
alimony, and providing for monthly 
payments for alimony and support of 
I wife and children, was a bar to wife's 
I suit for separate support—^Holt v. 

I Holt, 163 N.B. 644, 267 Mass. 232. 

51. Md.—Walker v. Walker. 94 A 
346, 125 Md. 649, Ann,Cas.l916B 
934. 

30 C.J. p 1078 note 32. 

As affeotliig power of court 
Husband and wife cannot by con¬ 
tract deprive probate court of Ju¬ 
risdiction, or of power to consider 
their relation in connection with 
their contract- and all other facts 
material to the issues properly be¬ 
fore court in providing for the maia- 
tenance of wife or minor children, al¬ 
though the exercise of its Jurisffic- 
tion may change in some respects 
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unfair and inequitable, or where the husband has 
failed in a substantial degree to perform his part 
of the agreements^ or repudiates the agreement and 
seeks a dissolution of the marriage.®^ A separation 
agreement may be incorporated into a decree for 
separate maintenance entered on consent-SS Un¬ 
der a statute so providing a subsisting separation 
agreement does preclude a wife who is likely to 
become a public charge from appl3dng for an order 
for support,56 but such an order cannot be granted 
unless the wife actually is, or is likely to become, 
a public charge.S'7 

e. Possession of Independent Meaois by Wife 

The wife's possession of independent means is some 
times held to preclude her recovery of separate main* 
tenance, but other authorities have held otherwise. 

Some courts hold that separate maintenance will 
not be granted to the wife, if she has property of 
her own adequate for her maintenance,®^ but in 
other jurisdictions the fact that she has property 
of her own,56 or that she is gainfully employed,®^ 
or that she has parents able and willing to con¬ 
tribute to her support if need be,®^ or that she has 
a daughter legally obligated to support her,®^ or 
that she is able to take care of herself by her 
work®® does not deprive her of her right to such 
relief. The fact that the danger of the wife’s be¬ 
coming a public charge may be sufficient to entitle 
her to separate support, considered § 611, d, supra, 
does not deprive her of the right to separate mainte¬ 
nance on other grounds where there is no such 

danger.66 

f. Other Matters 

In general the equities of a particular case may be 


such as to justify the court, in the exercise of Its discre¬ 
tion, in refusing to allow the wife separate maintenance. 

Apart from the various circumstances which may 
bar or terminate the wife’s right to separate main¬ 
tenance, discussed in this and other subdivisions of 
this section, it has been said generally that the 
equities of a particular case may be such as to jus¬ 
tify the court, in the exercise of its discretion, in 
refusing to allow the wife separate maintenance.®® 
The fact that the husband has made large expendi¬ 
tures for the use of his children cannot be relied 
on in avoidance of his duty to support and main¬ 
tain his wife,®® and the fact that the husband had 
for a long time failed to support the wife, who had 
consequently supported herself and their children, 
does not preclude the wife from obtaining an al¬ 
lowance of support.®^ 

Release or compromise. The wife may compro¬ 
mise, for a reasonable amount, her claim against 
the husband for separate maintenance.®® However, 
the fact that the wife has executed a release is no 
defense where no provision is made for the future 
support of the wife,®® or where the agreement is 
not just and fair,*^® or where the husband has failed 
to fulfill the promise in consideration of which the 
release was executed.^^ 

§ 613. Actions 

Questions arising and decided concerning the pro¬ 
cedure in actions for separate maintenance are con¬ 
sidered in detail infra §§ 614-629. 

Examine Pocket Parts for later cases. 


their situation as contemplated by 
the contract.—^Bradford v. Bradford, 
4 N.E.2d 1005, 296 Mass. 187. 
CoUnsive afirreexiiexi:^ 

A prior collusive agreement be¬ 
tween the husband and wife which 
was illegal as tending to facilitate 
divorce did not constitute a bar to 
the wife's claim for maintenance.— 
Commonwealth v. Glennon, 92 Pa.Su- 
per. 94. 

62. ni.—Hill V. Hni, 190 m.App. 
541. 

53. Mass.—^Bradford v. Bradford, 4 
N.13.2d 1005. 296 Mass. 187. 

K.Y.—Jenkins v. Jenkins, 40 N.Y.S.2d 
178. 

N.C,—^Rector v. Hector, 120 S.B. 195, 
186 K.C. 618. 

C.jr. p 1078 note 35. 

66. , Mass.—Bradford v. Bradford, 4 
NJBL2d 1005, 296 Mass. 187. 

6^ N.J.—Pierson v. Pierson, 189 A. 
391, 15 N.jr.Mlsc. 117. 


66. N.T.—Sinno v. Sinno, 21 N.T.S. 
2d 964, 174 Misc. 869—DoHner v. 
Doliner, 42 N.T.S.2d 861—Jenkins 
V. Jenkins, 40 N.T.S.2d 173—Smith 
V. Smith, 39 N.T.S.2d 330. 

57. N.T.—Sinno v. Sinno, 21 N.T.S. 
2d 964, 174 Misc. 869—Jenkins v. 
Jenkins, 40 N.T.S.2d 173—Smith v. 
Smith, 39 N.T,S.2d 330—Brown v. 
Brown, 34 N.T.S.2d 459. 

63i S.C,—Converse v. Converse, 30 S. 
C.Bq. 535. 

Tex.—Wright v. Wright, 6 Tex. 29. 
69. Pa*—Commonwealth ex rel. v. 
Dougherty, 44 Pa.Dist & Co. 305— 
Commonwealth v. Baxter, 31 Del. 
Co. 336. 

30 C.J. p 1078 note 40. 

60. Pa.—Commonwealth ex rel. v. 
Dougherty, 44 PeuDist. & Co. 305. 

61. Ala.—Waldrop v. Waldrop, 134 
So. 1, 222 Ala. 625. 

62. N.T.—Jenkins v. Jenkins, 40 N. 
T.S.2d 173. 


63. Ala.—Waldrop v. Waldrop, 134 
So. 1, 222 Ala. 625. 

Ohio.—Coleman v. Coleman, 175 N. 
B. 38, 37 Ohio App. 474. 

64. Ala.—Waldrop v. Waldrop, 134 
So. 1, 222 Ala* 626. 

65. Mich.—^Potts v. Potts, 211 N.W. 
74, 237 Mich. 112, 

Circumstances to be considered in de¬ 
termining amount see infra S 624. 

66. Ky.—Potter v. Potter, 61 S.W.2d 
15, 249 Ky. 460. 

67. N.T.—^Anonymous v. Anonymous, 
19 N.T.S.2d 963. 

68. Iowa.—^Tallmon v. Tallmon, 147 
N.W. 746, 166 Iowa 370. 

69. N.J.—Lister v. Lister, 97 A. 
170, 86 N.J.E(i. 80. 

70. . N.J.—^Pried v. Fried, 132 A. 674, 
99 N.J.EIa. 106. 

71- Ga,—Fulenwider v. Fulenwider, 
5 S.B.2d ^0, 188 Ga. 856. 

N.J.—^Fried v. Fried, 182 A. 674, 9D 
N.J.Bq. 106. 
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§ 614. - Right of Action, and Nature and j 

Form of Remedy 

a. In general 

b. In equity generally 

c. Under statute 

a. In General 

In most states a wife may, for the purpose of enforc¬ 
ing specifically the general duty of the husband to sup¬ 
port her, maintain an Independent action for alimony or 
separate maintenance and support; but this remedy ex¬ 
ists only in equity or under statute, and not at common 
law. 

The purpose of a suit for separate maintenance is 
to enforce specifically the general duty of the hus¬ 
band to support the wife by obtaining an order or 
decree directing certain definite pa3nnents to be 
made at regular intervals for this purpose'^2 while 
fhe parties are separated.73 Actions for separate 
maintenance and actions for divorce as distinguish¬ 
ed are considered in Divorce § 1. 

In most states a wife may, without asking for 
a divorce, maintain an independent action for ali¬ 


mony or separate maintenance and support.**^ This 
is true under the statutes of many states, see 
infra subdivision c of this section, and, in a ma¬ 
jority of states, such a suit may be maintained in 
equity independent of statute, as discussed infra 
subdivision b of this section; but such a suit is not 
maintainable in a state wherein there is no statute 
authorizing it and the inherent jurisdiction of a 
court of equity to entertain it is not recognized.'^® 
At common law the wife may enforce the husband’s 
duty to support her,*^® but her remedy consists of 
the pledging of her husband’s credit for necessa¬ 
ries,leaving her right to be wrought out through 
a third person,and she cannot sue her husband 
for separate maintenance^® in a court of law.®® 

The wife must recover on a cause of action sub¬ 
sisting at the time of the suit.®l 

b. In Ranity Generally 

According to the weight of authority, a court of 
equity has inherent Jurisdiction, independent of any action 
for divorce and irrespective of any statute, to entertain 
a suit by a wife for alimony or aeparate maintenance; 


73, Ky .—^Faulkner v. Faulkner, 54 
S.W.2d 905, 246 Ky. 238. 

Mo.—Bingrham v. Bingham, 29 S.W. 

2d 99, 325 Mo. 596. 

Okl.—Branson v. Branson, 123 P.2d 
643, 190 Okl. 347—Williams v. Wil¬ 
liams. 229 P. 797, 103 Okl. 194. 

30 C.J. p 1078 note 41. 

Sole purpose 

(1) On petition by wife for sepa¬ 
rate support, allowance to wife is 
made, in recognition of the legal 
right of the wife to be supported by 
her husband, solely for purpose of 
providing for her support, and not 
for purpose of a division of their 
properties or of the husband's prop¬ 
erty.—Coe v. Coe, Mass., 46 N.E.2d 
1017. 

(2) The purpose of a wife's action 
against her husband for maintenance 
and support is not to ennch wife 
but to provide suitable support and 
maintenance for her, taking into con¬ 
sideration manner in which she was 
accustomed to live with husband 
and husband's ability to provide sup¬ 
port.—Reeve v. Reeve, Mo.App., 160 
S.W.2d 804. 

Basis of right or suit 

(1) Husband's duty to support wife 
is basis of action for separate main¬ 
tenance. 

Cal.—Goetting v. Goetting, 252 P. 656, 
80 Cal.App. 363. 

Ky.—^Pelphrey v. Pelphrey, 21 S.W. 
2d 122, 231 Ky. 80. 

(2) The right to alimony arises 
from marriage relation and is not 
founded on contract, express or im¬ 
plied, but on duty of husband to 


support wife.—Coleman v. Coleman. 
175 N.E. 38. 37 Ohio App. 474. 

73. Ala.—Clisby v. Clisby, 49 So. 
445, 160 Ala. 572, 135 Am.S.R. 110. 

Mont.—^Decker v. Becker, 185 P. 168, 
56 Mont. 338. 

The word '^separate,” used in con¬ 
nection with “maintenance" in de¬ 
scribing the remedy of “separate 
maintenance," indicates that it is 
wife's right to be maintained by her 
husband while living apart from him. 
—Radermacher v, Radermacher, 100 
P.2d 955, 61 Idaho 261. 

74. Ark.—Wagster v. Wagster, 103 
S.W.2d 638, 193 Ark. 902. 

Iowa.—^Davis v. Davis, 229 N.W. 855, 
209 Iowa 1186—^Freet v. Holdorf, 
216 N.W, 619, 205 Iowa 1081. 

Ky.—^Williamson v. Williamson, 209 
S.W. 503, 183 Ky. 435, 3 A.L..R. 799. 
Wash.—State ex .rel. Turner v. Paul, 
46 P.2d 1060, 182 Wash. 261—Sut¬ 
ton V. Sutton, 260 P. 1076, 145 
Wash. 642. 

30 C.J. p 1079 note 47, p 1080 note 
59. 

Xn South Carolina 

(1) Although divorces from the 
bonds of matrimony are not allowed, 
a wife may be granted temporary or 
permanent alimony in a proper case. 
-Johnson v. Johnson, 8 S.E.2d 351, 
194 S.C. 115. 

(2) Such alimony - is allowed on 
let^ separation,—^Bx parte Jeter, 8 
S.B.2d 490, 193 S.C. 278. 

(3) An action for alimony is gen¬ 
erally considered as in personam, 
requiring husband, from his invest¬ 
ments and from his salary or net in¬ 
come, to deal fairly with wife and 
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children.—Matheson v. McCormac, 
195 S.E. 122, 186 S.C. 93. 

76. La.—^MurfC v. McCloskey, 70 Sc 
41, 138 La. 72—Van Horn v. Ai 
antes. 40 So. 592, 116 La. 130. 
la. New York this was the rule a", 
one time and since the passage of 
a statute, considered infra § 615, 
limited to New York City, has been 
held to be the rule in other parts of 
the state.—Johnson v. Johnson, 100 
N.B. 408, 206 N.T. 561. AnmCas. 
1914B 407. reversing 136 N.T.S. 249, 
151 App.Div. 545—^Toung v. Young, 
16 N.Y.S.2d 598, 258 App.Div. 934. 
reargument denied 17 N.Y.S.2d 862. 
258 App.Div. 1034, appeal denied 26 
N.B.2d 838, 283 N.Y. 780—Amsworth 

V. Ainsworth, 267 N.Y.S. 687, 239 App. 
Div. 258—^Zysman v. Zysman, 251 N. 
Y.S. 365, 140 Misc. 617. 

76. Okl.—Branson v. Branson, 128 P. 
2d 643. 190 Okl. 347—Williams v. 
Williams, 229 P. 797. 103 Okl. 194. 

W. Va.—Dailey v. Brennan, 14 S.E.2d 
617, 123 W.Va. 261. 

77- N.J.—George v. George, 23 A2d 
599, 20 N.J.Mi8C. 41. 

80 C.J. p 1079 note 49 {aj. 

Liability of husband for necessaries 
see supra S§ 50<-62. 

78: N.J.—Richman v. Richman, 18 
A2d 403, 129 N.J.Ba. 114. 

79. IlL—Van Dolman v. Van Dol¬ 
man, 37 N.E.2d 850, 378 Ill. 98. 
Mo.—^Behrle v. Behrle, 97 S.W. 1006, 

120 Mo.App. 677. 

do. N.J.—Cohen v. Cohen, 188 A 244, 

121 N.J.Ea. 299. 

8L Md.—^Kirkwood v. Kirkwood, 170 
A 180, 165 Md. 647. 
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but in some states the rule Is otherwise, and it is essen¬ 
tial either that the court have statutory jurisdiction of an 
independent suit for this relief or that the relief be sought 
by means of a divorce or other matrimonial action. 

A wife may, without seeking a divorce, maintain 
a direct action in equity against her husband for 
alimony or separate maintenance and support.®** 
This is so under statutes so providing, as stated in 
subdivision c of this section; and although in a 
number of states it is a rule that a court of equity 
can grant alimony or separate maintenance and 


support only in connection with, and incidental to, 
a matrimonial action,®® such as an action for di¬ 
vorce,®^ separation,®® or nullity,®® or, in an inde¬ 
pendent action, only by virtue of authority and ju¬ 
risdiction conferred by statute,®*^ the weight of mod¬ 
ern authority is to the effect that a court of equity 
has original,®® inherent,®® and general®® jurisdic¬ 
tion to grant this relief, independent of any action 
for divorce®^ and independent of any statutory pro- 
vision.®^ Various grounds or reasons for the ma¬ 


ss. Ala.—Bailes v. Balles, 114 So. 
183. 216 Ala. 569. 

Conn.—Smith v. Smith, 159 A. 489. 
114 Conn. 5T5. 

Miss.—jTohnston v. Johnston, 179 So. 
853. 182 Miss. 1—Crawford v. Craw¬ 
ford. 130 So. 688, 158 Miss. 382— 
Boyett V. Boyett. 119 So. 299, 162 
Miss. 201. 

Neb.—Sinn v. Sinn, 294 N.W. 381, 138 
Neb. 621. 

Pa.—^Wanisko t. Wanisko, 19 Lehigh 
CO.L.J. 176, 10 Som.Leg.J. 258. 
Va,—White v. White, 24 S.E.2d 448, 
181 Va. 162. 

30 CJ. p 1079 note 47, p 1081 notes 
71 - 73—19 C.J. p 24 note 16. 
Action for aUznosy is suit in egnlty 
S.C.—Matheson v. McCormac, 195 S. 
R 122, 186 S.C. 93. 

Aotloa. for support is purely eguL 
tabla in its nature.—Hornsby v. 
Hornsby, 198 S.R 29. 187 S.C. 463. 

83. N.Y.—^Toung v. Young, 16 N.Y. 
S.2d 598, 258 App.Div. 934, reargu¬ 
ment denied 17 N.Y.S.2d 862, 258 
App.Biv. 1034, appeal denied 26 N. 
R2d 838, 283 N.Y. 780—^Zysman v. 
Zysman, 251 N.Y.S. 355, 140 Misc. 
617. 

Court of ohanoexy possesses juris¬ 
diction tu suktrimonUl disputes to 
deal with questions of support and to 
make adjudications incident thereto. 
—^Hagopian v. Hagopian, 20 A.2d 436, 
130 N.J.£q. 38. 

84. Maas.—Weidman v. Weidman, 
174 N.E. 206, 274 Mass. 118, 76 A. 
L.R. 1359. 

K.J.—Cohen v. Cohen, 188 A. 244, 121 
N.J.Eq. 299. 

N.Y.—^Ainsworth v. Ainsworth, 267 
N.Y.S. 687, 239 App.Eiv. 258. 

B.I.—^Brown v. Brown, 138 A. 179, 
48 R.I. 420. 

Tey.—^Martin v. Martin, Com.App., 17 
S.W.2d 789, reversing, Clv.App., 9 
S.W.2d 378. 

30 RJ. p 1078 note 46—^19 C.J. p 246 
note 10. 

85. N.Y,—Ainsworth v. Ainsworth, 
267 N.Y.S. 687, 239 App.Div. 258. 

86. N.J.—Cohen v. Cohen, 188 A. 244, 
121 N.J.Eq. 299. 

87. Ill—^McAdams v. McAdams, 267 
DlApp. 124. 

Mass.—^In re Cameron's Estate, 27 N. 
R2d 696, 306 Mass. 138. 


Mich.—^Binkow v. Binkow, 299 N.W. 

734, 298 Mich. €09. 

N.J.—^Richman v. Richman, 18 A. 2d 
403, 129 N.JEq. 114—Cohen v. 

Cohen, iSg A. 244, 121 N.JEq. 299 
—Baumgarten v. Baumgarten, 151 

A. 606, 107 N.J.Eq. 274—Biddle v. 
Biddle. 146 A- 639. 104 N.J.Eq. 813. 

Ohio.—^Daily v. Daily, 192 N.E. 287, 
48 Ohio App. 83. 

Or.—Noble v. Noble. 103 P.2d 293. 164 
Or. 638. 

30 C.J. p 1078 note 46. 

88. Ala.—Murray v. Murray, 189 So. 
877, 238 Ala. 168—^Jones v. Jones, 
173 So. 49, 233 Ala. 642—Wohlert 
V. Wohlert. 114 So. 906, 217 Ala. 96 
—Ex parte Jackson, 103 So. 558, 
212 Ala. 496—Sellers v. Sellers, 93 
So. $24, 208 Ala. 44. 

Okl.—^Branson v. Branson, 123 P.2d 
643, 647, 190 Okl. 347, quoting Cor¬ 
pus Juris. 

30 CJ. p 1079 note 47. 

89. Ala.—^Kelley v. Kelley, 14 So. 
2d 871. 

Del.—Brown v. Brown, 29 A.2d 149, 
151, citing Corpus Juris. 

Idaho.—Badermacher v. Radermach- 
er, 100 P,2d 955, 61 Idaho 261— 
Stephens v. Stephens, 24 P.2d 62, 
63 Idaho 427—^Vollmer v, Vollmer, 
273 P. 1, 47 Idaho 136. 

Md.—Woodcock v. Woodcock, 179 A. 
826, 169 Md. 40. 

Mont.—State v. District Court of Sec¬ 
ond Judicial Dist. in and for Silver 
Bow County, 220 P. 88, 69 Mont. 29. 
OkL—^Branson v. Branson, 123 P.2d 
643, 647, 190 Okl. 347, quoting Cor¬ 
pus Juris. 

Va.—White v. White, 24 S.E.2d 448, 
181 V€L 162—Heflin v. Heflin, 14 S. 

B, 2d 317, 177 Va. 385, 141 A.L.R. 
391. 

80 C.J. p 1079 noU 47. 

Court has jurisdlctiou under its 
equitable powers to entertain an ac¬ 
tion for separate maintenance. 
Id€iho.—Walker v, Manson, 289 P. 86, 
87, 49 Idaho 468, citing Corpus Ju- 
ris. 

Wash.—Cohn v. Cohn, 103 P.2d 366, 4 
Wa8h.2d 322. 

90. Ala.—Ex parte Allan, 126 So. 
612, 220 Ala, 482—Gabbert v. Gab- 
bert, 117 So. 214, 217 Ala, 699. 

Iowa.—Olds V. Olds, 261 N.W. 488, 
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219 Iowa 1395, supplementing 260 
N.W. 1, 219 Iowa 1396. 

91- Ala—^Murray v. Murray, 189 So. 
877, 238 Ala, 168—^Jones v. Jones, 
173 So. 49, 233 Ala, 642—Whitman 
V. Whitman, 137 So. 666, 223 Ala. 
557—^Wohlert v. Wohlert, 114 So. 
906, 217 Ala. 96—Sellers v. Sellers. 
93 So. 824, 208 Ala, 44. 

Del.—Brown v. Brown, 29 A.2d 149, 
151, citing Corpus Juris. 

Idaho.—^Radermacher v. Radermach- 
er, 100 P.2d 965, 61 Idaho 261—Ste¬ 
phens V. Stephens, 24 P.2d 62, 53 
Idaho 427—Vollmer v. Vollmer, 273 
P. 1, 47 Idaho 136. 

Md.—Wilcox V. Wilcox, 132 A. 686, 
150 Md. 119. 

Minn.—^Waller v. Waller, 200 N.W. 

480, 160 Minn. 431. 

Mont.—State v. District Court of 
Second Judlcial Dist. in and for 
Silver Bow County, 220 P. 88, 69 
Mont. 29. 

Okl.—^Branson v. Branson, 123 P.2d 
643, 647, 190 Okl. 347, quoting Cor¬ 
pus Juris. 

W.Va—^Dailey v. Brennan, 14 S.B.2d 
617, 123 W.Va. 261. 

30 C.J. p 1079 note 47—19 C.J. p 24 
note 16. 

Alimony is not merely an. incident 
of divorce, but It is a substantive 
right which may be decreed to any 
wife under proper state of facts.— 
White V. White, 24 S.B.2d 448, 181 
Va. 162. 

separate ualntenanoe, but not pemuu 
nent alimony 

A court of equity has jurisdiction 
to make an allowance for separate 
maintenance without a divorce, either 
sought or granted, but has no juris¬ 
diction to grant permanent alimony 
without a divorce, since permanent 
alimony is inconsistent with the con¬ 
tinued relation of the marriage stcu- 
tus.—Searcy v. Searcy, 6 So.2d 97, 
242 Ala. 129. 

92. Ala—^Kelley v. Kelley, 14 So. 2d 
371—Bailes v. Bailes, 114 So. 186, 
216 Ala 569. 

Colo.—^Tlnglof V. Askerlund, 39 P- 
2d 1039, 96 Colo. 27. 

Idaho.—^Radermacher v. Radermach- 
er,’ 100 P.2d 965, 61 Idaho 261—Ste¬ 
phens V. Stephens, 24 P.2d 52, 63 
Idaho 427—Vollmer v. Vollmer, 273 
^ P. 1, 47 Idaho 186. 
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jority rule are assigned, such as the unquestioned 
duty of the husband to support the wife,^^ the in¬ 
adequacy of the remedy at law,^^ the lack of ju¬ 
risdiction of a court of law to entertain a suit by 
the wife against the husband,the policy of the 
courts to discourage rather than encourage divorc¬ 
es,®® and the injustice of requiring the wife to seek 
a divorce in order to obtain separate maintenance 
and support as an incident thereto where she does 
not desire,or does not have grounds for,®® a di¬ 
vorce, or where a statutory period must elapse be¬ 
fore she can obtain a divorce and during the inter¬ 
im she is without an adequate remedy®® and the 
husband may fraudulently dispose of his property or 
remove it from the jurisdiction.^ 

Statutes held not to destroy or affect the gener¬ 
al* and inherent power of a court of equity to en¬ 
tertain a suit by a wife for alimony or separate 
maintenance include divorce statutes,® statutes 
abolishing limited divorces,® desertion and nonsup¬ 
port statutes making it a criminal offense for the 
husband to desert or willfully neglect to support his 
wife,^ and, as shown in subdivision c of this sec¬ 


tion, some, but not other, statutes authorizing an 
independent action for separate maintenance. 

Suit by husband. A court of equity has juris¬ 
diction of a suit brought by the husband for sepa¬ 
rate maintenance.® 

c. Under Statute 

Under a statute expressly providing that she may de 
so, a wife may bring an action, suit, or proceeding 
against her husband for separate maintenance. 

In many states, including some in which the 
inherent jurisdiction of a court of equity to enter¬ 
tain such a suit is recognized and nearly all of 
those in which a court of equity is considered not 
to have inherent jurisdiction for this purpose, the 
statutes authorize the courts to grant the wife ali¬ 
mony or an allowance for separate maintenance, in 
an independent suit therefor,® on special grounds, as 
discussed supra § 611. The object of such statutes 
is to enable a wife, living separate and apart from 
her husband without her fault, to sue in equity for 
her support*^ and to grant to her a remedy, coex¬ 
tensive with her right® and the husband’s duty® 


lowfiL—Bartlett v. Bartlett 243 N.W. 
588. 214 Iowa 616. 

Ky.—^London v. London, 277 S.W. 287, 
211 Ky. 271. 

Mont.—State v. District Court of Sec¬ 
ond Judicial Dist. in and for Silver 
Bow County, 220 P. 88, 69 Mont. 
29. 

Okl.—Branson v. Branson, 123 P.2d 
643, 647, 190 Okl. 347, quoting: Ck)r. 
pas Juris. 

Va.—White v. White. 24 S.B.2d 448, 
181 Va. 162—Wilson v, Wilson, 17 
S,B.2d 397, 178 Va. 427. 

Wash.—Cohn v. Cohn, 108 P.2d 366, 
4 Wash.2d 322. 

30 C.J. p 1079 note 47. 

Action for separate maintenance is 
not statutory prooeedingr and is prop¬ 
erly brougrht In equity.—^Eckles v. 
Bckles, 4 N.W.2d 668, 231 Iowa 1302. 
Suit does not rest on divorce statute 
Iowa.—Olds V. Olds, 261 NT.W. 488, 
219 Iowa 1395, supplementing: 260 
N.W. 1, 219 Iowa 1395. 

Bigrht of wife to decree for sepa¬ 
rate maintenance does not rest on 
any statute.—^Kalde v. Kalde, 222 N. 
W. 351, 207 Iowa 121—Davies Dry 
Goods Co. V. Retherford, 191 N.W. 
794, 195 Iowa 635. 

93. Okl.—^Branson v. Branson, 128 
P.2d 648, 647, 190 Okl. 847, quoting 
Corpus Juris. 

30 C.J. p 1079 note 48. 

9A Okl.—^Branson v. Branson, su¬ 
pra. 

Va.—^Heflin v. Heflin, 14 S.B.2d 317, 
177 Va. 886, 141 A.L.R 391. 

W.Va.—^Dailey v. Brennan, 14 S.E.2d 
617, 123 W.ya. 261. 


30 C.J. p 1079 note 49—19 C.J. p 24 
note 16. 

95. Okl.—^Branson v. Branson, 123 P. 
2d 643, 647. 190 Okl. 347. quot¬ 
ing Corpus Juris. 

30 C.J. p 1079 note 50. 

96. Okl.—^Branson v. Branson, su¬ 
pra, quoting Corpus Juris. 

30 C.J. p 1080 note 51. 

97- Okl.—Branson v. Branson, su¬ 
pra, quoting Corpus Juris. 

30 C.J. p 1080 note 52. 

98. Okl.—^Branson v. Branson, su¬ 
pra, quoting Corpus Juris. 

W.Va.—Clifton v. Clifton, 98 S.B. 72, 
83 W.Va. 149. 

99. Colo.—In re Popejoy, 55 P. 1083, 
26 Colo. 32, 77 Am.S.R. 222. 

Okl.—^Branson v. Branson, .123 P.2d 
643, 647, 190 Okl. 347, quoting Cor. 
pus Juris. 

1 . Alaska.—Olsen v. Olsen, 3 Alaska 
616. 

Okl.—Branson v. Branson, 123 P.2d 
643, 647, 190 Okl. 347, quoting Cor¬ 
pus Juris. 

a, Va.—^Heflin v. Heflin, 14 S.B.2d 
317, 177 Va. 385, 141 A.L R. 891. 

3. Minn.—Bliss v. Bliss, 293 N.W. 
94, 208 Minn. 84—^Barich v. Barlch, 
275 N.W. 421, 201 Minn. 34. 

4. Okl.—^Branson v. Branson, 123 P. 
2d 643, 647, 190 Okl. 347, quoting 
Corpus Juris. 

Va.—Heflin v. Hefl^ 14 S.B.2d 817, 
177 V€U 385, 141 'a.UR. 391. 

30 C.J. p 1080 note 67. 

Statute conferring Jurisdiction of 
prosecution on another court 
The statutory Jurisdiction of a 
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prosecution for abandonment con¬ 
ferred on a Juvenile or domestic re¬ 
lations court does not deprive a court 
of equity of its original Jurisdiction 
to render a decree for alimony.—^Ebc 
parte Jackson, 103 So. 558, 212 Ala. 
496. 

6- Iowa—^Eckles v. Eckles, 4 N.W. 
2d 658, 231 Iowa 1302. 

Right of husband to separate main¬ 
tenance see supra § 609. 

6. Ga.—^Wallace v. Wallace, 122 S. 

B. 594, 157 Ga 897. 

Mass.—In re Cameron’s Estate, 27 
N.E.2d 696, 306 Mass. 138. 

N.H.—Baker v. Baker, 9 A.2d 767, 90 
N.H. 307. 

Okl.—Stout V. Stout, 78 P.2d 665, 
182 Okl. 490. 

W.Va—Dailey v. Brennan, 14 S.B.2d 
617, 123 W.Va 261. 

30 C.J. p 1080 note 59. 

Limitation to independent suits 
Statute providing for alimony with¬ 
out divorce applies only to inde¬ 
pendent suits for alimony and not to 
a cross action by the wife for ali¬ 
mony in a suit by the husband for 
divorce.—Silver v. Silver, 16 S.E.2d 
834, 220 N.C. 191. 

7- m.—^Van Dolman v. Van Dolman, 
87 N.B.2d 850, 878 Ill. 98—Bush v. 
Bush, 44 N.E2d 767, 316 Ill.App. 
295—Bchneider v. Schneider, 37 N. 
E.2d 911, 812 I11.APP. 59—^McAdamai 
V. McAdams, 267 IlLApp. 124. 

8, N.J.—George v. George, 23 A.2d 
699, .20 N.J.MisG. 41. 

9 . Ill.—Schneider v. Schneider, 37 
N.E.2d 911, 812 IllApp. 69. 
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in respect of support at common law, which is di¬ 
rect,^® sure and speedy,^^ and is more beneficial 
than,^- and corrects the defects of,^3 the common- 
law remedy of obtaining necessaries on her hus¬ 
band’s credit. In some states, where equity is 
deemed to have original and inherent jurisdiction 
of a suit by the vrife for separate maintenance, 
statutes conferring jurisdiction are deemed to be 
merely declaratory of the preexisting law^^ and not 
to restrict the jurisdiction of a court of equity,^® 
or, when narrower in scope and application than 
former equitable powers, are deemed not to exclude 
equitable jurisdiction in cases not covered by the 
statutes but, in other jurisdictions, vrhere the 
statutes are more inclusive than the equitable rules, 
they are deemed to govern and to be exclusive 
and, in jurisdictions in which a court of equity is 
deemed to be without inherent jurisdiction to de¬ 
cree maintenance, the mode prescribed by statute 
for determining an abandoned wife’s right to main¬ 
tenance excludes the right to resort to any other or 


different method.^* 

A number of statutes confer jurisdiction of a 
proceeding for separate maintenance on a court of 
equity.19 Some of these statutes confer jurisdic¬ 
tion on a court of equity only,while others au¬ 
thorize the w'ife to proceed either at law or in eq- 
uit3’.2i 

Construction of statutes. The statutes relating to 
actions for separate maintenance are remedial in 
character and therefore should be liberally con- 

strued.22 

Nature and scope of statutory suit or proceeding. 
A suit or proceeding by the wife against the hus¬ 
band for support or maintenance, instituted under 
a statute providing therefor, is a statutory,civ- 
il,2^ continuing25 action or proceeding, the scope of 
which does not include the issue of legitimacy of 
petitioner’s children.^® As judged by the averments 
in the petition,^^ it is a proceeding in personam 


Savtnfir commimlty from Imrdeii 
The purpose of statute providing 
that after final adjudication by su¬ 
preme court denying alimony in a 
separation action, if in opinion of 
family court circumstances of parties 
have changed, or if it is shown that 
petitioner is likely to become a public 
charge, the family court may en¬ 
tertain a petition for support, is to 
save community from burden which 
should be carried by one legally 
chargeable therewith, even where ad¬ 
judication has been had by a court 
of competent jurisdiction.—Sinno v. 
Sixmo, 21 N.Y.S.2d 964, 174 Mlsc. 869. 

10. N.J.—^Richman v. Richman, 18 A. 
2d 403, 129 N.J.Ba. 114—George v. 
George, 23 A.2d 599, 20 N.J.Misa 
41. 

11. Nev.—^Hilton v. Washoe Coun¬ 
ty Second Judicial Dist. Ct., 183 
P. 317, 43 Nev. 128. 

80 C.J. p 1080 note 59 [aj (1). 

12 . m,— Bartlow v. BarUow, 114 JIL 
App. 604. 

30 C.J. p 1080 note 59 [a] (2). 

Fuxpose is to make wife’s right 
to support more seoore than it was at 
common law.—^Richman v. Richman, 
18 A.2d 403, 129 N.J.E<x. 114. 

13. ni.— Bush V. Bush. 44 N.B.2d 
767, 816 IlLApp. 295—McAdams v. 
McAdams, 267 ULApp. 124. 

14. D.C.—^Lesh V. Liesh, 21 App.D.C. 
476. 

W.Va—Dailey v. Brennan, 14 S.R2d 
617, 123 W.Va. 261. 

Stages axe legislative zeGOgnltloxL 

(1) Of right to recover alimony in 
a specific and distinct action.—^Lon¬ 
don V. Xiondon, ‘277 S.W. 287, 211 BUy. 
271. 


(2) Of right of the district court 
to grant maintenance without a de¬ 
cree of divorce.—State v. District 
Coui*t of Second Judicial Dist. in and 
for Silver Bow County, 220 P, 88, 69 
Mont 29. 

(3) Of equity Jurisdiction of cir¬ 
cuit court to award wife separate 
maintenance out of estate of hus¬ 
band who abandons wife without her 
fault and leaves her without means 
of her own.—^Meredith v. Meredith, 
Mo.App., 151 S.W.2d 586—Behrle v. 
Behrle, 97 S.W. 1005, 120 Mo.App. 
677. 

15. D.C.—^Lesh v. Liesh, 21 App.D.C. 
475. 

Mont—State v. District Court of Sec¬ 
ond Judicial Dist in and for Sil¬ 
ver Bow county, 220 P. 88, 69 Mont 
29. 

16. Okl.—^Branson v. Branson, 128 P. 
2d 643, 190 Okl. 347. 

17. N.C.—Crews v. Crews, 95 S.E. 
149, 175 N.a 168. 

18. N.J.—Polyckronos v. Polyckro- 
nos, 8 A.2d 265, 17 N.J.Misc. 250. 

18. Ill.—Schneider v. Schneider, 87 
N,B.2d 911, 312 IlLApp. 59. 

30 C.J. p 1081 note 71. 
ao. Ark,—Shirey v. Hill, 98 S.W. 
781, 81 Ark, 137. 

N.J.—Cohen v. Cohen, 188 A. 244, 121 
N.J.BQ. 299. 

ai. Pa.—^Fulford v, Pulford, 19 Pa. 
Dist 821, 38 Pa.Co. 142—Nulton 
V. Nulton, 39 Pa.Co. 346. 

Objaotioxi that there is adequate 
remedy at law is not available in an 
equitable proceeding brought under 
such a statuta—^Kerstetter v. Ker-! 
stetter, 29 Pa.Dlst & Co. 495, 44! 
Dauph.Co. 1. I 


22. Ind.—Clark v. Clark, 172 N.E 
124, 202 Ind. 104. 

30 C.J. p 1081 note 74. 

Xu 

(1) In construing the separate 
maintenance act, the court must have 
regard to the common-law obligration 
of husband to support his wife, 
the remedy afforded by the common 
law, its defects and inadequacies 
and the remedy proposed by the act, 
and it is the duty of the court so to 
construe the act as to suppress the 
mischief and advance the remedy.— 
Ross V. Ross, 69 Ill. 569—Schneider 
V. Schneider, 37 N.B.2d 911, 312 IlL 
App. 59. 

(2) The statute is to be liberally 
construed to advance the remedy.— 
Harding v. Harding, 32 N.E. 207, 144 
Ill. 597, 21 L.R.A. 810. 

(3) In one case, however. It was 
held that the statute is in deroga¬ 
tion of the common law and therefore 
should be strictly construed.—^Raab 
v..Raab, 150 IlLApp. 554. 

23. Or.—Noble v. Noble, 103 P.2d 
293, 164 Or. 538. 

24. N.T.—James v. James, *87 N.T.S. 
2d 89, 178 Misc. 1041. 

Proceeding is not oriminal, 

N.Y.—Greenzang v, Greenzang, 8 N.Y. 
S.2d 257, 169 Misc. 516. 

25. N.Y.—^Loomis v. Loomis, 18 N.Y. 
S.2d 622. 

2& N.Y.—Oastellanl v. Castellani, 28 
N.Y.S.2d 879. 176 Misc. 763, affirm¬ 
ed Capaldo v. Capaldo, 84 N.Y.S.2d 
400, 263 App.Div. 984, appeal denied 
35 N.Y.S.2d 267, 264 App.Div. 755. 
27. Pa.—^Eldredge v. Eldredge, 194 
A. 806, 128 Pa.Super. 284. 
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when it is against the husband as an individual,^^ 
and it is a proceeding in rem,29 or quasi in rem,^® 
when it is against the husband’s property within 
the territorial limits of the court’s jurisdiction. 

Under a statute giving a remedy in equity, a pro¬ 
ceeding for separate maintenance is an action in 
equity.2^ In at least one state a suit or proceeding 
for separate maintenance is sui generis,it being 
a statutory action at law^^ based on equitable prin- 
ciples^^ and governed by equitable procedure.^^ 

Sometimes a statutory proceeding to obtain an al¬ 
lowance for separate maintenance is deemed to be 
a special proceeding,3® at least in most respects,37 
so that other actions or proceedings, not specifically 
provided for in the statute, cannot be engrafted on 
it.3® A statutory proceeding by a wife against her 
husband and his debtors to obtain support for her¬ 
self and her minor children, is, as to the husband’s 
debtors, in the nature of garnishment,®3 

§ 615, -Jurisdiction and Venue 

a. In general 

b. Domicile or residence of parties or 

location of property 

c Appearance by, or service of process 
on, defendant 

d. Seizure of property 


a. In. General 

It Is essential that a court entertaining Jurisdiction 
of a suit for separate maintenance have Jurisdiction of 
the subject matter and the parties. Jurisdiction of the 
subject matter is dependent on the existence of a valid 
marriage relationship between the parties; and the court, 
even though one of limited Jurisdiction, has incidental 
power to determine whether such relation exists. Once 
acquired, Jurlsd'Ction generally continues; but the court 
must keep within the limits of Its Jurisdiction, which 
may be of narrower scope where the suit is a purely 
statutory one, or is brought in a court of limited Jurisdic¬ 
tion, than where it Is instituted in a court possessing In¬ 
herent equitable Jurisdiction to entertain it. 

The inherent jurisdiction of a court of equity to 
entertain a suit for separate maintenance is con¬ 
sidered supra § 614 b, and the legal or equitable na¬ 
ture of a statutory action for such maintenance is 
considered supra § 614 c. Particular courts which, 
under the statutes, may have jurisdiction include 
probate courts,^® juvenile and domestic relations 
courts,or, in certain cities, a municipal court^® 
or the family court division of a domestic relations 
court.^3 Under some statutes a county court is 
not a substitute for a court of common pleas sitting 
in equity in proceedings for maintenance.'*^ 

A husband can be compelled to support his wife 
only in a proceeding in a court having jurisdiction 
thereof but support may be decreed by a court 
which lacks power,*® or jurisdiction in the partic¬ 
ular case,*7 to decree a divorce. It is necessary 
and suflScient, to satisfy jurisdictional 'requirements, 


28. Pa.—^Eldredge v. Eldredge, su¬ 
pra. 

29. U.S.—Boudwin v. Boudwin, D.C. 
Pa., 20 P.Supp. 903, affirmed, C.C.A., 
102 F,2d 611. 

Pa.—^Boudwin v. Boudwin, 182 A. 636, 
320 Pa. 147—^Eldredgre v. Eldredge, 
194 A. 306, 128 Pa.Super. 284. 

30. N.J.—George v. George, 23 A.2d 
599, 20 N.J.M:isc. 41. 

31. Ill.—Schneider v. Schneider, 37 
N.B.2d 911, 312 IlLApp. 59. 

32. Mo,—-Wright v. Wright, 165 S.W. 
2d 870 —^Bingham v. Bingham, 29 
S.W.2d 99, 325 Mo. 596. 

33. Mo.—Wright v. Wright, 165 S.W. 
2d 870—^Bingham v. Bingham, 29 
S.W.2d 99, 326 Mo. 696—Reeve v. 
Reeve, App.; 160 S.W.2d 804—Glick 

V. Glick, 41 S.W.2d 624, 226 Mo. 
App, 271. 

34. Mo.—Wright V. Wright, 166 S.W. 
2d 870. 

35. Mo.—^Bingham v. Bingham, 29 S. 

W. 2d 99, 325 Mo. 596—Reeve v. 
Reeve, App., 160 S.W.2d 804—Glick 
V. Glick, 41 S.W.2d 624, 226 Mo, 
App. 271. 

36. Mo.—Sharpe v. Sharpe, 114 S.W. 
584, 134 Mo.App. 278. 

Or.—Noble v. Noble, 103 P.2d 293, 
164 Or. 638. 


37. N.C.—Crews v. Crews, 96 S.B. 

149, 176 N.C. 168. | 

38. Mo.—Sharpe v. Sharpe, 114 S. 

W. 584, 134 Mo.App. 278. ^ 

39. Ind,—Leib v. Henderson, 126 N. 
E. 856, 78 Ind.App. 181, 

4a Mass.—Schmidt v. Schmidt, 182 
N.E. 374, 280 Mass. 216. 

4X. N.J.—^Hall V. Corio, 4 A.2d 46, 
122 N.J.Law 73, 

Fxlov to statairOxy revision en¬ 
larging Its Jurisdiction, such a court 
could not entertain Jurisdiction on a 
complaint tendered by the wife.— 
Coffey V. Coffey, 14 A.2d 485, 1-25 N.J. 
Law 205. 

42. Pa,—Clark v. Clark, 17 Pa.Dist. 
& Co. 500. 

43. N.T.—Merritt v. Merritt, 19 N. 
T.S.2d 86, 269 App.Div. 242, rear¬ 
gument denied *20 N.Y.S. 402, 259 
App.Div. 876, appeal dismissed 33 
N.B.3d 243, 286 N.T. 561. reargu¬ 
ment denied 34 N.E.2d 903, >285 N. 
T. 743—^Anonymous v. Anonsmious, 
15 N.Y.S.2d 26, 172 Misc. 849— 
Lawrence v. Lawrence, 13 N.Y.S.2d 
889, 171 Mlsc, 1054—D. B. v. A. a, 
86 N.Y.S.2d 120—^Kroner v. Kroner, 
•23 N.Y.S.2d 670—Cosgrove v. Cos¬ 
grove, 23 N.Y.S. 2d 586. 

After jndloial separation, 

The f€unily court has Jurisdiction 
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on petition of wife to compel sup¬ 
port on a proper showing of facts 
within limits of supreme court order 
where a separation has been grant¬ 
ed to wife by the supreme courl— 
In re James, 28 N.Y.S.2d 4*94, 17« 
Misc. 319, appeal dismissed James 
V. Domestic Relations Court of City 
of New York, 38 N.Y.S.<2d 724, 262 
App.Div. 731.- 

^ Pa.—^Kemnitzer v. Kemnltzer, 6 
' A.2d 571, 335 Pa. 105. 

45- N.Y.—In re Hofl^ 297 N.Y.a 39, 
261 App.Div, 862, motion granted 
298 N.Y.S. 1006, App.Dlv. 751, 
affirmed 12 N.B.2d ‘580, 276 N.T. 
569. 

Pa.—^Harrison v. Harrison, 163 A, 62, 
107 Pa.Super. 161. 

Proof xegulred to confer Jnxisdlction 
Wife suing husband for nonsup¬ 
port miist bring proof well within 
statute giving juvenile and domestic 
relations court Jurisdiction of dis¬ 
putes, Where gravamen of complaint 
Is failure to provide support or ade¬ 
quate support.—^Rich V. Rich, 171 A. 
515, 12 N.J.Misc. 310. 

4a Philippine.—Gkiltia v. Rueda, 85 
Philippine 252. 

47, Va.—White v. White, 124 S.B.2d 
448, 181 Va. 162. 
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that the particular court entertaining the suit and 
rendering an order or decree therein have juris¬ 
diction of the subject matter^* and the parties.^^ 
Junsdiction of the subject matter depends on the 
existence of a valid marriage relationship between 
the parties,®® and the existence of such relation¬ 
ship is a jurisdictional prerequisite to the making 
of an order for support^i 

Jurisdiction to grant temporary alimony. The ju¬ 
risdiction of a particular court to grant temporary 
alimony depends on whether or not it has jurisdic¬ 
tion to grant permanent alimony.^^ A judge in 
chambers has jurisdiction to grant a wife a tem¬ 
porary allowance.^® 


Extent of jurisdiction. The authority of the court 
in a statutory action for alimony alone may be 
more limited than in an action for divorce and 
alimony;®^ and where its jurisdiction of the action 
is deemed to be purely statutory it is authorized to 
exercise such power only as the statute expressly 
gives and such as is necessary to make its orders 
and decrees effective.Also where a court, al¬ 
though given such jurisdiction as is necessary to 
enable it to compel the support of a wife by a hus¬ 
band who has abandoned or neglected to support 
her,is a court of limited jurisdiction, such as the 
domestic relations court of New York City, see 
Courts § 279 d, it must keep within the limitations 
of, and restrictions on, its jurisdiction57 and stat¬ 


es. Ga.—^Forrester v. Forrester, 118 
S.E. 373, 155 Ga* 722, ^29 A.L.R. 
1303. 

Idaho.—^Walker v, Manson, 289 P. 86, 
88 , 49 Idaho 468, citmgr Coxpmi Ja¬ 
ns. 

Ind.—Clark v. Clark, 172 N.E. 124, 
202 Ind. 104. 

N.T—Morris v. Morris. 289 N.Y.S. 
636, 160 Misc. 59. 

Pa.—^Harrison v. Harrison, 163 A. 62, 
107 Pa. 161. 

Va.—White v. White, 24 S.B.2d 448, 
181 Va. 162. 

30 C.J. p 1081 note 84. 

Plaadinj and process 

(1) There must he a suit pending 
in court, and it is held that, for this 
purpose, there must be a hill or pe¬ 
tition filed, a prayer for process, and 
either issuance or waiver of process. 
—^Yoemans v. Yoemans, 3 S.B. 354, 77 
Ga 124. 

(2) However, it is also held that 
the filing of a hill for separate main¬ 
tenance gives the court jurisdiction 
of the subject matter.—^Batson v, 
Batson. 262 IlLApp. 452. 

(3) In suit for separate mainte¬ 
nance and for an accounting, com¬ 
plaint alleging that wife had ad¬ 
vanced a sum in excess of eight 
thousand dollars to husband for pur¬ 
pose of enabling him to engage in 
business, that husband agreed to re¬ 
pay wife and informed her that she 
would share in proceeds of the busi¬ 
ness to be engaged in by him, gave 
the superior court jurisdiction of the 
subject matter.—Grossman v. Gross- 
man. 26 N.B.2d 678, 304 IILApp, 507. 

(4) Appearance or service of proc¬ 
ess as essential to jurisdiction to 
render personal decree see infra sub¬ 
division c of this section. 

CaL—Lincoln v. Superior Court 
of Los Angeles County, 1'39 P.2d 
13, prior opinion, App.. 132 P.2d 
262. 

Idaho.—Walker v. Manson, 289 P. 86, 
88 , 49 Idaho 468, citing Corpus Ju¬ 
ris. 


Ind.—Clark v Clark, 172 N.B. 124, 
502 Ind. 104. 

30 C.J. p 1081 note 85. 

Presence of parties before the 
court gives the court jurisdiction 
over them.—Merritt v. Merritt, 19 N. 
Y.S.2d 85, 259 App.Div. 542, reargu¬ 
ment denied 20 N.Y.S.2d 402, 259 
App.Div. 876, appeal dismissed 33 N. 
R2d 243, 285 N.Y. 561, reargument 
denied 34 N.B2d 903, 585 N.Y. 743. 

50. Ga.—Durden v. Durden, 12 S.B. 

5d 305, 191 Ga. 404. 

Marriage with nonresident husband 
Probate court had Jurisdiction over 
relation of wife to status of her mar¬ 
riage with nonresident husband so 
far as necessary to protect her as 
resident—Schmidt v. Schmidt, 182 N. 
B. 374, 580 Mass. 216. 

Right of wife to allowance for sep¬ 
arate maintenance as dependent on 
valid marriage see supra $ 610. 

61. N.Y.—Anonymous v. Anony¬ 
mous, 21 N.Y.S.2d 71, 174 Misc. 
496—Marianacci v. Marianacci, 299 
N.Y.S. 146, 164 Misc. 467. 

Divorce 

Wife’s proceeding for support wiis 
dismissed by the domestic relations 
court where it appeared that final 
decree dissolving marriage had been 
entered by the supreme court, since, 
relationship of husband and wife on 
which an order for support is de¬ 
pendent having been severed, court 
had no jurisdiction to enter an order, 
or jurisdiction to continue an order 
for support—Serrano v. Serrano, 14 
N.Y.S.2d 919. 

Support of ^wife 
Under statute providing for the 
filing of a petition and the making 
and enforcement of an order in the 
family court only for the benefit of 
a child of a marriage relationship 
which was terminated by final de¬ 
cree, domestic relations court had no 
power to make order for support of 
ex-wifa—^Vaughan v. Vaughan, 35 N. 
Y.S.2d 421, 178 Misc. 677. 

Dissolution of marriage relation as 
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terminating right of wife to sep¬ 
arate maintenance see supra § 612. 

52. Ga—Campbell v. Campbell, 67 
Ga 423. 

Time of filing petitloxi 
Where petition for temporary and 
permanent alimony was filed July 
12 , judge issued rule nisi on appli¬ 
cation for temporary alimony, set¬ 
ting hearing for July 17, and clerk 
Issued process, attached to petition 
and dated July 12, reauiring defend¬ 
ant to answer petition on third Mon¬ 
day in July, court had jurisdiction 
to pass on question of temporary ali¬ 
mony, although petition for perma^ 
nent alimony was filed only five days 
before appearance term.—Ozmore v. 
Ozmore, 175 S.B. 789, 179 Ga. '339. 
Power of court to make temporary 
allowance in action for separate 
maintenance see infra § 619. 

53. S.C.—Brunson v. Brunson, 77 S. 
B. 704, 94 S.C. 11—Rembert v. 
Rembert, 65 S.B. 831, 84 S.C. 9. 

54. Ohio.—Coleman v. Coleman, 176 
N.B. 38, 37 Ohio App. 474. 

66 . Ohio.—^Marleau v. Marleau, 116 
N.B. 1009, 96 Ohio St 165. 

63. N.Y.—^Loomis v. Loomis, 42 N.E. 
2 d 496, 288 N.Y. 222, reversing 28 
N.Y.S.2d 809, *262 App.Div. 906. 

67. N.Y.—^Vaughan v. Vaughan, 35 

N.Y.S.2d 4.21, 178 Misc. 677— 

Singer v. Singer, 29 N.Y.S.2d 1007, 
177 Misc. 76—Cosgrove v. Cos¬ 
grove, i23 N.Y.S.2d 586, 

CkinduotixLg proceeding to ascertain 
husband’s whereabouts 
(1) In proceeding on wife’s peti¬ 
tion to compel support from hus¬ 
band, the domestic relations court, 
family court division, was without 
authority to conduct a proceeding 
for the purpose of ascertaining the 
whereabouts of the husband and had 
no power to issue a subpoena to wit¬ 
ness to testify at such hearing, par¬ 
ticularly where the court had ac¬ 
quired no jurisdiction over the hus¬ 
band.—Cheney v. Cheney, 6 N.Y.S.2d 
744, 255 App.Div, 302. 
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utory prerequisites must be found to exist as a mat¬ 
ter of fact.58 However, as incident to its power 
and jurisdiction to make orders for the support 
and maintenance of a wife by her husband, a court 
has power and jurisdiction,59 as well as the duty,®® 
to determine whether a valid marriage relationship 
exists between the parties, even though it is a court 
of limited jurisdiction and is otherwise without ju¬ 
risdiction of the subject matter of marriage®^ and 
is otherwise without authority to annul a mar¬ 
riage® ^ or to declare it valid or invalid.®® 

Continuance of jurisdiction. Jurisdiction is gen¬ 
erally considered to be of a continuing nature.®^ 
Where jurisdiction of the subject matter is con¬ 
sidered to depend on the existence of the marital 
relation at the time of the institution of the ac¬ 
tion,®® and the relation did exist then, the court 
retains jurisdiction notwithstanding the subsequent 
granting of a divorce.®® However, a court of lim¬ 
ited jurisdiction is held to be without power to re¬ 
tain or continue jurisdiction after the granting of 
a divorce in another state,5*^ except where the di¬ 
vorce is invalid for want of jurisdiction.®® 

After a court of equity, possessing inherent ju- 


, % 

risdiction to grant alimony, has once taken juris¬ 
diction, it will proceed to give complete relief®® 
and its jurisdiction will not be ousted because it 
does not have power to do some of the things 
prayed for in the bill.*^® 

Mode of objecting to jurisdiction. The question 
of the jurisdiction of the court may be presented by 
a motion to dismiss the billJ^ 

b. Domicile or Besidence of Parties or Loca¬ 
tion of Property 

(1) In general 

(2) In state 

(3) In county 

(4) In city 

(1) In Greneral 

Where a separate maintenance suit Is against the 
husband’s property, such property must be within the 
Jurisdiction of the court. Where the suit Is in personam, 
it must, according to some authorities, be brought In 
the Jurisdiction wherein the defendant resides, but ac¬ 
cording to other authorities it Is transitory so as to be 
maintainable wherever process can be served personally 
on the defendant. 

Some courts hold that, except as localized by 


(2) It lias neither statutory nor 
Inherent authority to conduct such 
a proceedlngr,—McKenzie v. McKen¬ 
zie, 42 N.Y.S.2d 8'38. 

CUviiiir effect to separatloiL agree- 
ment 

(1) The summary power of the do¬ 
mestic relations court of New York 
Olty does not include the power to 
enforce a separation agrreement as 
such, nor does the existence of such 
an agreement necessarily entitle pe¬ 
titioner to the summary procedure 
and drastic remedies provided by the 
domestic relations court act, but the 
existence of such agrreement is evi¬ 
dential and one of the circumstances 
to be considered.—Jenkins v. Jenk¬ 
ins. 40 N.Y.S.2d 173. 

(2) Actions on separation agrree- 
ments generally see supra § 606. 

J^kelihood of petitioiLer beooiniiig 
public charge 

The restriction against entertain -1 
ing a wife’s petition for support un-j 
less it is shown to the satisfaction 
of the family court division of the 
domestic relations court of New 
York City that petitioner is likely 
to become a public charge, applies 
only where an action for divorce, 
separation, or annulment is pending 
in the supreme court of the state of 
New York or there has been a final 
adjudication by the supreme court 
denying alimony in a separation ac¬ 
tion or there exists a formal agree¬ 
ment to separate.—Kemp v. Kemp, 16 
N.Y.S.2d .26, 172 Mlec. T38. 


Jnxisdictioa of children’s court coxop^ 
pared 

The jurisdiction conferred on fam¬ 
ily court by domestic relations court 
act to order support for wives and 
children under seventeen years of 
age is less circumscribed than the 
analogous Jurisdiction of courts gov¬ 
erned by children’s court act.—^Var¬ 
ney V. Varney, 34 N.Y.S.2d 165, 178 
Misc. 165. 

58; N.Y.—^Beringer v. Beringer, 298 
N.Y.S. 965, 164 Mlsc 413. 

Bzistence of marriage rOlationi^p 
To enable family division of do¬ 
mestic relations court of New York 
City to make an order for support 
of wife, court must find as matter 
of fact and law that marital relation¬ 
ship exists between the parties.— 
Vendetti v. Vendetti, 31 N.Y.S.2d 
487—^Kroner v. Kroner, N.Y.S.2d 
670. 

5% N.J.—Behder v. Behder, 178 A. 

361, 13 N.J.Misc. 310. 

N.Y.—Merritt v. Merritt, 19 N.Y.S. 
2d 86, '259 App.Dlv. 242, reargu¬ 
ment denied 20 N.Y.S. 402, 259 App. 
Div. 876, appeal dismissed 33 N.B. 
2d 243, 285 N.Y. 561, reargument 
denied 34 N.B.2d 902, 285 N.Y. 
743—Coakley v. Coakley, 29*3 N.Y. 
S. 421, 161 Mlsc. 867—^Incuria v. 
Incuria, 280 N.Y.S. 716, 166 Mlsc. 
765—D. B. V. A. C., 36 N.Y.S.2d 120 
—^Kroner v. Kroner, 23 N.Y.S.2d 
670. 

DetermJLnatioiii of validity of for¬ 
eign. divorce decree has been held not 
to be within the jurisdiction of a 
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juvenile and domestic relations 
court—Zito V. Zito, 174 A 421, 12 
N.J.Misc. 712. 

SO. N.Y.—^Vendetti v, Vendetti, 31 

N.Y.S.2d 487. 

61. N.Y.—^Loomis v. Loomis, 42 N. 
B.2d 496, 288 N.Y. 222, reversing 
28 N.Y.S.2d 809, 262 App.Div. 906. 
02. N.Y.—Vendetti v. Vendetti, U 

N.Y.S.2d 487. 

63 . N.Y.—^Langner v. Lsmgner, 39 

N.Y.S 2d 918—Vendetti v. Vendetti, 
31 N.Y.S.2d 487. 

64. N.Y.—^Anonymous v. Anony¬ 

mous, 16 N.Y.S.2d 26, 172 Mlsc. 
349—Smith v. Smith, 39 N.Y.S.2d 
469, affirmed 35 N.Y.S.2d 726, i264 
App.Div. 769. 

Ohio.—^Hller v. Hiler, 14 X)hlo App. 
174. 

Modification or vacation of orders 
see infra §§ 619, 626. 

65. Ga.—^Durden v. Durden, 12 S.E. 
•2d 305, 191 Ga. 404. 

68; Ga.—Boone v. Boone, 15 S.B.2d 
868, 192 Ga. 579. 

67. N.Y.—^Kastner v. Kastner, 7 N. 
Y.S.2d 282, 169 Misc. 259. 

68 . N.Y.—Smith v. Smith, 29 N.Y. 
S.2d 469, affirmed ’36 N.Y.S.2d 726, 
264 App.Div. 769. 

69. Va.—White v. White, 24 S.B. 
2d 448, 181 Va. 162. 

TO. Va.—White v. White, supra. 

71. Pla.—Bursiel v. Bursiel, 168 So. 
3, 124 Fla. 137. 
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statute to subserve the convenience and possibly the 
interest of the wife,^2 a suit for separate mainte¬ 
nance in which a divorce is not asked is transi- 
tory"3 and may be maintained without reference to 
the residence"^^ or domicile'^5 of the parties. In ac¬ 
cordance with this view, the wife may sue wherever 
she can secure service of process personally on her 
husband'^® or wherever she can reach his property 
by due process.'^^ Other courts hold that the rig:ht 
to sue for alimony alone is confined to the juris¬ 
diction in which defendant resides,*^ 8 and that, 
where the suit is brought elsewhere, the objection 
may, under an equity rule, be presented in the an¬ 
swer.*^® 

The domicile of the husband is that of the wife 
for purposes of jurisdiction of the wife’s suit for 
alimony.so 

The test of jurisdiction of a suit for seizure of 
defendant’s property to provide funds for mainte¬ 
nance is the presence of property, belonging to the 
husband, within the jurisdiction of the court.^^ 


(2) In State 

While It Is essential that the defendant or his prop- 
erty be located In the state wherein suit ia brought. 
It is not required that either he or the plaintiff be 
domiciled, or shall have resided for any specified period 
of time, In the state. The authorities differ as to the 
necessity of the residence of one of the parties In the 
state, but they generally agree that residence of one of 
the parties in the state Is sufficient if. In case the plain¬ 
tiff is a resident and the defendant a nonresident, the 
latter is served with process within the state or has 
property there. 

A suit for separate maintenance is maintainable 
in a state wherein both parties reside.S2 According^ 
to some authorities it is not essential that either 
party to a suit for separate maintenance be a resi¬ 
dent of the state wherein the suit is instituted in 
order to confer jurisdiction of the parties and the 
subject matter according to other authori¬ 

ties it is necessary that one of the parties be a 
resident of the state.^^ It is generally deemed suf¬ 
ficient that one of the parties be a bona fide resi¬ 
dent of the state wherein the action was institut¬ 
ed;^® and under this rule suit may be brought by 
a nonresident wife against a resident husband,®® or 


73- Ky.—^Williamson v. Williamson, 
209 S.W. 50’3. 183 Ky. 435, 3 L.R.A. 
799. 

73. Ky.—W^illiamson v. Williamson, 
supra. 

N.J,—George v. George, 23 A.2d 599, 
20 N.J.Misc. 41. 

Va-—White v. White. 24 S,E.2d 448, 
181 Va. 162. 

30 C.J. p 1081 note 91. 

74. Wash.—Kelley v. Bausman, 168 
P. 181, 98 Wash. 686. 

75. N.J.—George v. George, 23 A. 
2d 699, 20 N.J.M1SC. 41. 

76. N.J.—George v, George, eupra. 
77- N.J.—George v, George, supra. 
TSL Md.—Scarborough v. Scarbor¬ 
ough, 183 A. 558, 170 Md. 222— 
Woodcock V. Woodcock, 179 A. 826, 
169 Md. 40. 

79. Md.—Scarborough v. Scarbor¬ 
ough, 183 A. 558, 170 Md. 222. 
sa Ala.—parte Jackson, 103 So. 
558, 212 Ala. 496. 

81. Pa.—^Jones v. Jones, 25 A.2d 327, 
344 Pa. 310. 

sums of interest in trust 
Husband's vested future Interests 
In remainder in trusts had their situs 
in county in which trust companies 
were domiciled and possessed and 
administered the trust assets, in 
which county husband also allegedly 
deserted wife and children, so as to 
give court of common pleas of such 
county jurisdiction over wife's suit 
for maintenance under statute, au¬ 
thorizing such suit and providing for 
seizure of husband's real and per¬ 
sonal property to provide funds nec¬ 
essary for such maintenance, where 


notice of suit was served personally 
on trust companies and service 
thereof was had on husband outside 
the state by permission of court.— 
Jones V. Jones, supra. 

82. N.J.—Noel V. Noel, 193 A. 568, 
13 N.J.M1SC. 576. 

83. Pla.—^Kipllnger v. Kiplinger, 2 
So.2d 870, 147 FTa. 243. 

Contra Bursiel v. Bursiel, 168 So. 
3, 124 Pla. 187—^Hendrie v. Hendrie, 
159 So. 667, 118 Fla. 478—Chaves v. 
Chaves, 84 So. 672, 79 Pla. 602—Si¬ 
mon V. Simon, 75 So. 36, 7*3 Fla. 919 
—^Donnelly v. Donnelly, 22 So. 648, 
89 Pla. 229. 

Question of wlfe^s residence Is im-* 
material in a case where neither par¬ 
ty is a resident of the state and de¬ 
fendant has been served with proc¬ 
ess.—^Valverde v. Valverde, 164 So. 
287, 121 Fla. 676. 

Question of defendant’s hona fide 
residence In' state is hnmatexlal 
where process is served on him in 
the state.—Howell v. Howell, 154 So. 
828, 113 Fla. 129, denying rehearing 
161 So. 379, 113 Pla. 129. 

Property in state 
Right, to require support from hus¬ 
band may be maintained in state 
where neither wife nor husband re¬ 
side, if latter's property is there sub¬ 
jected to jurisdiction.—^Artman v. 
Artman, 149 A. 246, 111 Conn. 124. 
Accepting or dedinlng jurisdiction 
The public policy of the District of 
Columbia does not require its courts 
to take jurisdiction of a matrimonial 
dispute between two persons who are 
neither domiciled in the District nor 
even residents thereof, especially 
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where there is no showing that the 
welfare of children, rights of prop¬ 
erty, or other public Interests in the 
District are affected. Jurisdiction oF 
actions for separate maintenance be¬ 
tween nonresidents domiciled else¬ 
where should not be exercised unless- 
unusual circumstances justify trial 
In the District of Columbia. The 
court properly accepted jurisdiction 
of a wife's action for separate main¬ 
tenance, even though husband and 
wife were nonresidents domiciled 
outside the District of Cplumbia^ 
where husband's work when not 
traveling was in the District and 
husband's domicile was uncertain, 
both parties lived a few miles away,, 
and husband at one time lived in the' 
District—^Melvin v. Melvin, 129 F.2d 
39, 76 U.S.APP.D.C. 66. 

8 A Okl.—^Anderson v. Anderson, 282. 
P. 335, 140 OkL 168, 74 A.L.R. 1231, 
explaining Anderson v, Anderson,. 
267 P. 621, 131 Okh 96. 

30 C.J. p 1081 note 93. 

85. Fla.—Chaves v. Chaves, 84 So« 
672, 79 Fla. 602. 

Okl.—^Anderson v. Anderson, 282 P- 
■885, 140 Okl. 168, 74 A.L.R. 1231.. 
^0 C.J. p 1081 note 93. 

08b Ala.—^Ex parte Allan, 125 So- 
612, 220 Ala. 482. 

Cal.—Wynne v. Wynne, 66 P.2d 487,. 
•20 CaLApp:2d 131, 

Ga.—Hudgins v. Hudgins, 186 S.E:. 
870, 182 Ga. 498. 

N.T.—Weil V. WeU, 26 N.T.Sj2d 467. 
Okl.—^Anderson v. Anderson, 282 Pt 
336, 140 Okh 168, 74 A.L.R. 1231* 

I 80 CJ. p 1091 note 94, 
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by a resident wife against a nonresident husband, 
at least where the husband is served with process 
within the jurisdiction wherein suit is brought, 
or where he has property within the jurisdiction.^^ 
Where the suit is in personam, it must, of necessi¬ 
ty, be brought in the state where defendant is lo- 
cated.90 

Period of residence. The wife need not reside in 
the state any specified period of time in order to 
maintain a suit for separate maintenance stat¬ 
utes requiring the plaintiff in an action for divorce 
to be a resident of the state for a specified period 
of time, discussed in Divorce § 75, are not applica¬ 
ble to suits for separate maintenance.^^ So also the 
residence of defendant in the state for a definite pe¬ 
riod of time is not a prerequisite to the filing and 
maintenance of the suit.^^ 

Domicile. It is not a jurisdictional requirement 
in a separate maintenance action that either or both 
of the parties be domiciled in the state.^^ 

Proceeding in rem. It is proper for a court to 
assume jurisdiction, under a statute,^® or, it is held, 
in equity,^® of a separate maintenance proceeding in 
rem or quasi in rem involving property of the non¬ 
resident husband within the state. In such a suit 
or proceeding, the court may have jurisdiction 
throughout the state.^*^ A decree awarding the 
wife uninterrupted possession of real property in a 
foreign country is not a decree in rem, and it op¬ 
erates in personam only.®^ 


(3) In County 

Statutes designating the county In which to bring 
suit may and should be complied with, but they deal 
with venue rather than Jurisdiction and an objection to 
noncompliance therewith Is waived unless properly pre¬ 
sented. Some statutes impose a mandatory duty on the 
court to allow a change of venue on proper application and 
supporting affidavit. 

A suit for separate maintenance may and should 
be brought, accordingly as the statutes of the par¬ 
ticular state provide, in the county where the hus¬ 
band resides,in such county or in the county in 
which plaintiff resides and defendant may be 
found,1 in the county in which plaintiff resides or 
defendant may be found,^ in the county of which 
plaintiff is an actual resident or where defendant 
resides or may be summoned,^ in the county in 
which the cause of action arose or in which ei¬ 
ther plaintiff or defendant resides,* or in the county 
where the wife usually resides, if she has an actu¬ 
al residence in the state, and, if not, in the county 
of the husband's residence.^ 

Under the statutes of some states, suit may and 
must be brought where the husband has deserted or 
abandoned the wife, either in the cotmty where the 
desertion occurred or in the county where the wife 
is domiciled.® Under the statutes of other states, 
suit may be brought where the husband has aban¬ 
doned the wife and removed to another county in 
the state, either in the county where the parties 
resided at the time of abandonment or in the coun¬ 
ty where the husband resides when the suit is com¬ 
menced,*^ or, if the husband has abandoned the 


87. Okl.—Anderson v. Anderson, 282 
P. S-SS, 140 Okl. 168, 74 A-UR. 1231. 
30 C.J. p 1081 note 95. 

8& Ill.—Pamel v. Pamel, 11 N.B.2d 
34, 292 I11.APP. 328. 

80 C.J. p 1081 note 96. 

89. Mass.—Blackinton v. Blackin- 
ton. 6 N.B. 830, 141 Mass. 482, 55 
Am.R 484. 

90. N.J.—Fried v. Fried, 132 A. 674, 

99 N.J.Bo. 106—Greenspan v. 

Greenspan, 18 A.2d .283, 19 N.J. 
Misc. 133. 

91. Fla—Howell v. Howell, 154 So. 
328, 113 Fla 129, denying rehear¬ 
ing 161 So. 379, 11*3 Fla 129. 

■W.Va—Dailey v. Brennan, 14 S.B.2d 
617, 123 W.Va 261. 

30 C.J. p 1082 note 2. 

92. Ky.—^London y. London, 277 S. 
W. 287, 211 Ky. 271. 

30 C.J. p 1082 note 5. 

93. Fla—Howell v. Howell, H54 S6. 
328, 113 Fla. 129, denying rehear¬ 
ing 151 So. 379, 113 Fla 129. 

Ill.—Pamel y. Pamel, 11 N.B.2d 34, 
292 I11.APP. 328. 

94. N.J.—Pried y. Pri4d, 182 A. 674, 

99 106-^Ge©]^^ y.^ George, 


23 A.2d 699, 20 N.J.Misc. 41—Noel 
V. Noel, 19’3 A. 558, 16 N.J.Misc. 
676. 

N.T.—Urdaneta y. Urdaneta 87 N.T. 
S.2d 601, 179 Misc. 95. 

95. U.S.—Boudwin v. Boudwln, D.C. 
Pa, -20 F.Supp. 903, affirmed, CCS. 
A., 102 P.2d 611. 

Jaxl8diotio]i. is not ousted because 
the wife knows the husband's where¬ 
abouts in smother state or because he 
returns to the state and county after 
the institution of the suit—^Kerstet- 
ter y. Kerstetter, 29 PaDist. & Co. 
495, 44 Dauph.Co. 1. 

96. Qa—^Forrester v. Forrester, 113 

S.E. 37*3, 156 Ga 722, 29 A.L.R. 
1303. 

97. IndL—aark y. Clark, 172 N.E. 
124, 202 Ind. 104. 

98. Ala—^Ex parte Allatn, 125 So. 
612, 220 Ala 482. 

99. Ga—^Hudgins yl Hudgins, 185 S. 
E. 870, 182 Ga 49B. 

Ill.—SmeckF y* Smeck, 19 N.B.2d ‘ 411, 
298 IlLApp. 6*25—^Pamel v. Pamel, 
11 N.B.2d 34^ 292 IlLApp. 328. 

30 O.J. p 1082 note 7. 

1 . Mo.—Silverman v. Silverman, 
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App., 95 S.W.2d 1287—Wyrick v. 
Wyrick, 145 S.W. 144, 162 Mo.App. 
728. 

2. Nev.—^Hilton v. Washoe County 
Second Judicial Dist Ct., 183 P. 
317, 43 Nev. 128. 

Statute relates to venae, and not 
to Jurisdiction, of the parties.—^Hil-^ 
ton v. Washoe County Second Judi¬ 
cial Diet. Ct., supra 

3. Kan.—Blair v. Blair, 86 P.2d 1004, 
149 Kan. >3. 

4. N.C.—Dudley v. Dudley. 14 S.E. 
2d 787, -219 N.a 765—Miller y. Mil¬ 
ler, 172 S.B. 498, 20S N.C 753— 
Rector v. Rector, 120 S.B. 195, 186 
N.C. 618. 

5. Ky.—^Faulkner v. Faulkner, 54 S.. 
W.2d 905, £46 Ky. 238. 

6 . Pa—Eldredge v. Eldredge, 194 A. 
306, 128 PaSuper. 284—Harrison v.. 
Harrison, 163 A. 62, 107 PaSuper. 
161. 

30 C.J. p 1082 note 10 [a] (1). 

7. Ill.—Pamel v. Pamel, 11 N.B.2d: 
34, 29.2 IlLApp. 338. 

30 CJ. p 1082 note 10 fa] (2). 
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wife and removed from the state, suit may be 
brought in any county of the state.^ 

As used in a statute providing for the institution 
of a suit for separate maintenance in the superior 
court of any county that would have jurisdiction of 
a suit for divorce between the parties, the word 
‘•jurisdiction” means “venue.”® Prior to the en¬ 
actment of any statute on the subject, the venue of 
a suit in equity for maintenance was not governed 
by the divorce statutes,^® but by the laws relating 
to the place of suit for the vindication of ordinary 
legal or equitable rights.^l 

Suit to reach real property- Where the object of 
the suit is to reach and appropriate real property of 
the husband for the support of the wife, the suit 
may and must be brought in the county where such 
property is located, ^ven though the wife does not 
reside therein.^® 

Temporary alimony and counsel fees may be 
awarded by a judge sitting in a county other than 
the one in which defendant resides.!^ 

Objections and waiver- Where defendant re¬ 
sides in the state, and process has been served on 
him, he must make objection to venue by plea in 
abatement or abide by the judgment.^® By filing 
an answer admitting that he is a resident of the 
county wherein suit is brought and later entering 
a general appearance, he w-aives any question of 
jurisdiction that might have been raised.^® 

Change of venue. Under a statute which is con- 
stitutionaP^ it is the mandatory duty of the court, 
on the filing of an application and affidavit for a 
change of venue which fully comply with the stat¬ 
ute, to allow a change of venue and cause the case 
to be removed to some other county in the same ju¬ 


dicial district^® 

Dismissal of petition to facilitate filing of new 
one in another county. Where petitioner is still a 
resident of the county, and she has previously in¬ 
voked the intervention of the family court division 
of the domestic relations court of New York City 
in two other counties comprised within the city, 
her application to dismiss her petition to enable her 
to file a new petition in one of such counties will 
be denied.^® 

(4) In City 

The Jurisdiction of the domestic relations court of a 
city depends, under a statute, on the residence or domicile 
of the husband in the city or, in the absence of such 
residence or domicile, on the residence or domicile of the 
wife in the city and the finding of the husband in the city 
or his prior abandonment or failure to support the wife 
while he was residing or domiciled in the city. 

The domestic relations court of the City of New 
York has, under the governing statute, jurisdiction 
of an action for support where both parties are re¬ 
siding^® or domiciled^^ in the city; where the hus¬ 
band is residing or domiciled in the city,®® even 
though the wife resides and is domiciled in another 
state®® and the abandonment or nonsupport oc¬ 
curred outside the city;®^ or where petitioner is 
residing or domiciled in the city and the husband, 
although not residing or domiciled in the city, is 
found therein.®® On the other hand, the court is 
without jurisdiction where, although petitioner re¬ 
sides in the city,®® the husband is not residing or 
domiciled in the city, and is not found therein, and 
it is not shown that previously he abandoned or 
failed to support the wife while he was residing or 
domiciled in the city.®^ The residence and domi¬ 
cile of the petitioner in another state preclude the 
application of provisions of the statute conditioned 


a Ill.—^Pamel v. Pamel, supra. 

30 C.J. p 1082 note 10 [a] (8). 

9. W.Va.—^Dailey v. Brennan, 14 S. 

B.2d 617, 12*3 W.Va. 261. 

10- W.Va.—^Dailey v. Brennan, su¬ 

pra—^Lang V. Lang, 73 S.E. 716, 
70 W.Va. 205, 36 L..R.A,N.S., 960, 
Ann.Cas.l913D 1129. 

11. W.Va.—^Dailey v. Brennan, 14 S. 
B.2d 617, 123 W.Va. -SSl—Lang v. 
Lang, 73 S.B. 716, 70 W.Va. 205, 36 
1^R.A..N.S., 960, Ann.Cas.l913D 

1129. 

18. Neb.—^Rhoades v. Rhoades, 111 

N.W. 122, 78 Neb. 496, 126 Am.S.R. 

Sll. 

la Neb.—^Rhoades v. Rhoades, su¬ 

pra. 

14b Ga.-*-Hughes v. Hughes, 66 S.H!. 
404, 13*3 Ga. 187. 

15. Va.—White v. White, 24 S.m2d 
448, 181 Va. 162. 


18. Ill. —^Augenstein v. Augenstein, 
276 I11.APP. 18. 

17. Ohio.—Paul v. Paul, 29 N.E.2d 
812, 65 Ohio App. 246. 
la Ohio.—^Paul V. Paul, supra. 

19. N.T.—^Anonymous v. Anony¬ 
mous, 16 N.T.S.2d 26, 17’2 Misc. 
349. 

80. N.T.—^Urdaneta v. Urdaneta, 37 
N.T.S.2d 601, 179 Misc. 96—Urdan¬ 
eta V. Urdaneta, 44 N.T.S.2d 142. 
21. N.T.—Smith V. Smith, 29 N.T.G. 
2d 469, affirmed 36 N.T.S.2d 726, 
264 App.Uiv. 769. 

8a N.T.—^Morris v. Morris, 389 N. 
. T.S. 6*36, 160 Misc. 59. 
legislative expression of distiiictioxL 
between residence and domioile 
The words ‘‘residing" or “domi¬ 
ciled" as used in the provision of 
domestic relations court act of -City 
of New Tork providing that a hus¬ 

222 


band may be required to furnishi 
support if he is “residing" or “domi¬ 
ciled” in City are not used synony¬ 
mously, but as mutually exclusive 
and as expressing the well-settled 
distinction between “residence" and 
"domicile.”—^Kemp v. Kemp, 16 N. 
T.S.2d 26, 17.2 Misc. 738. 

83. If.Y.—Kemp v. Kemp, supra. 

84. N.T.—^Kemp v. Kemp, supra, 

86. N.T.—Buoneto v. Buoneto, 16 N. 
B.2d 284, 278 N.T. 284, reversing 
4 N.Y.S.2d 196, 2S4 App.Dlv. 76. 
688 . 

88, N.T.-.—Young v. Young, 377 N.T. 
S. 821, 164 Misc. 713. 

87. N.T.—Condaras v. Condaras, 299 
N.T.S. 968, 262 App.Dlv. 871--Ber- 
inger v. Beringer, 298 N.T.S. 966, 
164 Misc. 413—^Young v. Young, 
377 N.T.S. 821,. 154 Misc. 713. 
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on her residence or domicile in the city, such as the , 
provision dealing with the case where the husband ' 
is not residing or domiciled in the city, but is found 
therein,and the provision relating to the situa¬ 
tion where the husband is not residing or domiciled, 
and is not found, in the city, but previously, while 
residing or domiciled in the city, abandoned or 
failed to support the wife.29 

c. Appearance by, or Service of Process on, De¬ 

fendant 

Jurisdiction to render a decree against the defendant 
personally is acquired by, and only by, personal service 
of process on him or his voluntary appearance; but a suit 
In rem may proceed to decree without personal service 
of process on the defendant. 

A court having jurisdiction of the subject mat¬ 
ter of an action for alimony or separate mainte¬ 
nance acquires jurisdiction of defendant’s person 
by the service of summons on him^® in the coun- 
ty^^ or by his voluntary appearance.^^ Where de¬ 
fendant is a resident of the state, jurisdiction to 
render a personal decree is acquired by personal 
service of process on him.^s a personal decree 
cannot be rendered against defendant in the ab¬ 
sence of personal service of process on, or appear¬ 
ance by, him;3^ but where the object of the suit 
is to compel the support and maintenance of the 
wife by reaching and appropriating, or fixing a lien 
on, property of the husband within the jurisdiction, 
the suit may proceed to decree as an action in rem 
or quasi in rem without personal service of process 
on the husband.^5 Process in separate maintenance 
actions generally is discussed infra § 618. 

d. Seizure of Property 

It is essential to the acquisition of Jurisdiction to 


render a decree in rem or quasi in rem In a separate 
maintenance proceeding that property of the defendant 
be seized and brought within the control of the court by 
injunction, sequestration, or other process. 

In an action for separate maintenance or alimony 
alone, purporting to be in rem, the court is with¬ 
out jurisdiction over, or to render a judgment af¬ 
fecting, defendant’s real property where it has not 
by attachment, injunction, or other process brought 
such property within its control.*® An injunction 
against transfer of the husband’s corporate stock, 
served on the corporations in which the stock is 
held, is a sufficient seizure of the husband’s prop¬ 
erty to give the court jurisdiction to proceed in 
rem.*7 Under some statutes jurisdiction to decree 
separate maintenance in an action quasi in rem rests 
on the seizure of defendant’s property in the state 
under a writ of sequestration.** Process for seizure 
of property generally in separate maintenance ac¬ 
tion is considered infra § 618. 

§ 616. -Time to Sue and Conditions Pre¬ 

cedent 

An action for separate maintenance ia not barred by 
excusable delay In Instituting it; and ordinarily it is not 
within the application of a statute of limitations. The few 
authorities on the question differ as to whether a demand 
for adequate support is a condition precedent. 

In view of the continuing duty of the husband 
to support the wife, discussed supra § IS, the stat¬ 
ute of limitations cannot, as a rule, be pleaded as 
a defense to an action of the wife for separate 
maintenance.** An action for separate maintenance 
based on a cause of action for divorce is not barred 
by limitations unless a divorce on the grounds al¬ 
leged would be barred.**® 

While long delay after the separation in bring- 


28. N.T.—Kemp v. Kemp, 16 N.T.S. 

2d 26. 172 Misc. 788. 

89. N.T.—^Kemp v. Kemp, supra. 

30. Ill.—^Batson v. Batson, 262 Ill. 
App. 452. 

Ky.—Williamson v. Williamson, 209 
S.W. 503, 188 Ky. 436. 3 AL.R. 
799. 

31. Ill.—^Pamel v. Pamel, 11 N.BJ.2d 
34, 292 IlLApp. 328. 

38. Cal.—^Lincoln v. Superior Court 
of Los Angeles County, 139 P.2d 
13, prior opinion, App., 132 P.2d 
262. 

Ky.—Williamson v, Williamson, 209 
S.W. 608, 183 Ky. 436, 3 AL.R. 799. 

33. Ala.—Ex parte Allan, 126 So. 
612, 220 AIcl 482. 

34. D.C.—Bliss T. Bliss, 50 7.2d 
1002, 60 APP.D.C. 287. 

Ill.—Schneider v. Schneider, 87 N.B. 
2d 911, 917, 812 IlLApp. 69, quot¬ 
ing Corpus Juris. 

Mass.—^Mosher. ▼. Mosher, 199 N.E. 


301, 293 Mass. 105—Schmidt v. 

Schmidt, 182 N.B. 874, 280 Mass. 
216. 

Ohio.—Whitaker v. Whitaker, 8 N.B. 

2d 667, 52 Ohio App. 223. 

30 C.J. p 1081 note 88. 

Order directing defendant to ap¬ 
pear and answer is unwarranted 
where he has not been served with¬ 
in the court's Jurisdiction, although 
he has been served in another state. 
—^Boudwin v. Boudwin, 182 A 636, 
320 Pa. 147. 

^took of property subject to seques¬ 
tration 

Bill for separate maintenance will 
not lie where defendant has no 
property subject to sequestration and 
personal service is not obtained on 
him within state.—^Enapp v. Knapp, 
173 A 348, 12 N.J.M1SC. 599. 

35. Ga.—^Forrester v. Forrester, 118 
S.B. 373, 155 Ga. 722, 29 AL.It 
j 1303. 

I IlL—Schneider v. Schneider, 87 N.B. 
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2d 911, 917, 312 IlLApp. 59, quoting 
Corpus Juzis. 

Ind.—Clark v. Clark, 172 N.B. 124, 
202 Ind. 104. 

30 C.J. p 1081 note 89. 

XSsuanoe and return of writ of 
subpoBoia are not necessary to clothe 
the court with Jurisdiction to ren¬ 
der a decree affecting the property 
only of a nonresident husband.— 
George v. George, 23 A2d 599, 20 
N.J.Misc. 41. 

36. Ohio.—Spyglass v. Spyglass, 159 
N.E. 866, 26 Ohio App. 222. 

37. IlL—Schneider v. Schneider, 87 
N.E.2d 9L1, 312 Ill.App. 69. 

38. N.X—George v. George, 23 A2d 
599, 20 N.J.Misc. 41. 

39. Ill.—Gl3mn V. Gl3uin, 139 Ill. 
App. 185. 

Ind.—Carr v. Carr, 33 N.B. 805, 6 
IncUApp. 377. 

40l Cal.—Goetting v. Goetting, 252 
P. 656, 80 CaLApp. 363. 
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ing suit may bar the wife from her action,it may 
be excused by the circumstances of the case and not 
constitute a bar ,‘^2 Whether the lapse of time in 
bringing suit is or is not reasonable is a question 
which the trial court must determine.'^^ 

The time during which a prior suit, in which the 
husband asked for a divorce and the wife asked for 
separate maintenance, was pending is not charge¬ 
able against the w-ife.^^ 

A demand on the husband for adequate support 
before the commencement of the action has been 
held necessary, ^5 but it has also been held that a 
demand for additional support is unnecessary where 
the support furnished is clearly and unjustifiably 
inadequate.^® 

§ 617. -Parties 

The proper and necessary parties In a suit for sep¬ 
arate maintenance are the wife, suing In her own name, 
as the plaintiff, and the husband, and all persons in¬ 
terested In the granting or denying of incidental relief 

prayed for, as the defendants. 

• 

Statutes relating to alimony or separate mainte¬ 
nance contemplate proceedings between living par- 
ties.^*^ 

Ordinarily, and in the absence of special cir¬ 
cumstances, a married woman who is not a minor 
may maintain a suit for alimony or separate main¬ 
tenance in her own name rather than by next 
friend.^® Such action is brought in her name for 
the benefit of herself and her children of whom she 
has custody.^® 

All persons interested in the granting or denying 
of incidental relief prayed for, such as an injunc¬ 
tion or a receivership,®® or the setting aside of a 
fraudulent conveyance,®^ or the setting apart of 


certain property to the wife,®^ may be joined with 
the husband as defendants. Where it is sought to 
reach a debt owing to the husband, the garnishee 
must be made a party.®® 

It has been held that the wife’s mother is not 
a proper party plaintifT®^ and that the husband’s 
mother is not a proper party defendant.®® 

An objection that there is a defect of parties ap¬ 
parent on the face of the bill or complaint may and 
should be taken by demurrer and not by motion to 
dismiss the suit.®® If properly raised, an objection 
that complainant, although entitled to relief, was 
not in a state of mind to consent to institution of 
the proceeding is pertinent.®*^ 

§ 618. -Process 

The process and service thereof In a separate main¬ 
tenance action or proceeding may and should be such 
as, In view of the relief sought and the location or resi¬ 
dence of the defendant, are appropriate and authorized 
by statute. 

Service of process as essential to acquisition of 
jurisdiction is considered supra § 615 c, d. A stat¬ 
ute authorizing substituted service of process does 
not apply in a suit for maintenance which is a pro¬ 
ceeding in personam.®® Where the husband is a 
resident of the state and it is sought to obtain a 
personal decree against him, service of process may 
and should be effected by personal service on him®® 
or by leaving a copy at his place of residence.®® 
Where the husband has permanently left the state, 
the leaving of a copy of process at his former abode 
does not confer jurisdiction of his person.®^ How¬ 
ever, the statutes authorize constructive service by 
publication when the husband is out of the juris¬ 
diction®® and the purpose of the suit is to appropri¬ 
ate or subject his property within the jurisdiction 
to the support and maintenance of the wife.®® Al- 


41. Mich.—^Reed v. Reed, 17 N.W. 

720, 52 Mich. 177, 50 AjuJL 247. 
40. Cal.-*Burrows v. Burrows, 63 
P.2d 1135, 18 Cal.App.2d 276— 

Moffltt V. Moffltt, 18 P.2d 387, 128 
CaLApp. 676. 

30 CJ. P 1082 note 19. 

43. CaL—^Moffltt v. Moffltt, supra. 

44. Ill.—Garvy v. Garvy, 38 N.B3. 
2d 832, 310 IlLApp. 169. 

46. Conn.—^Lathrop v. La^op, 63 
A.'514, 78 Conn. 650. 

43. Mo.—Carder v. Carder, 60 S.W. 

2d 706, 22rMo.App. 1006. 

4 ?. Mass.—^In re Cameron's Bstate, 
27 NJB.2d 696, 30$ Mass.- 138. 
l>6ath of husband as terminating: 
right of wife see supra § 612. 

43. Fla.—Wood V. Wobd, 47 Sot 560, 
56 Fla, 882. 

30 C.J. p 1082 note 20. . 


49. S.C.—^Matheson v. McCormac, 
195 S.m 122, '186 ^.C. 93. 

50. Ga.—Pnce v. Price, 15 S.B. 774. 
90 Ga. 244. 

51. Ala.—^Hinds v. Hinds, 80 Ala. 
225. 

Idaho.—^Trader v. Trader, 285 P. 678, 
48 Idaho 722. ’ 

52. ' Kan .—Wohlfort v. Wohlfort, 
264 P. 334, 128 Kan. 142. 

53. Ga.—Forrester v. Forrester^ 118 
S.E. 373, 165 Ga, 722, 29 A.L.R. 
1303. 

64b Ill.—Bchneeman v. Schneeman, 
46 N.E.2d 1016, 317 Ill.App. 286. 

66. Pa.—^Jones v. Jones, 90 Pittsb. 
Leg.J. 385, affirmed 25 A.2d 327, 
844 Pa, 810. 

53. Fla,—^Wood v. Wood, 47 So. 560, 
56 Fla. 882. 
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67. Ill.—^Bangert v. Bangert, 232 
I11.APP. 617. 

5& D.C.—^Vertner v. Vertner, 70 F. 
2d 783, 63 App.D.C. 179. 

59. Ga,—Stallings v. Stallings, 56 
S.B. 469, 127 Ga, 464, 9 L.R.A.,N. 
S., 693—^Baldwin v, Baldwin, 42 

727, 116 Ga. 471. 

60. Ga,—Tillman v. Peacock, 94 S. 
m 234, 147 Ga, 391. 

90 C.J. p 1082 note 27. 

61. N.J.—^Hervey v. Hervey, 39 A. 
762, 56 N.J.Bq. 424, modifying 38 

. A. 767, 56 N.J.Ea. 166. 

32. Wash.—^Kelley v. Bausxnan, 168 
P 181. 98 Wash. 686. 

30 0.?. p 1082 note 30. 

33p Ga,—^Forrester v. Forrester, 118 
SE. 873, 166 Ga. 722, 29 A.UR. 
1303. 

30 C.J. p 1082 note 31. 
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so, under some statutes, which are constitutional,®^ 
service on the husband outside the state may be 
had where the husband is a nonresident and the 
proceeding is one in rem to subject property with¬ 
in the jurisdiction of the court.®® Furthermore, the 
statutes sometimes authorize in certain cases proc¬ 
ess by arrest,®® or by sequestration,®^ or by attach¬ 
ment®® of property of defendant,®® but a statute au¬ 
thorizing the judge in a divorce case to order an at¬ 
tachment to issue without bond has no application 
to an action for separate maintenance.*^® 

It is proper to refuse to require the wife to elect 
between the original proceeding based on construc¬ 
tive service and that based on personal service sub¬ 
sequently made on the husband before judgmental 

Return day. Although the statute provides for 
proceedings to be held before the judge, yet the 
fact that the summons is made returnable during 
the term instead of during vacation does not affect 
the jurisdiction of defendant's person.*^® The court 
may order the process amended so as to make it re¬ 
turnable at a later date;^® but it is without juris¬ 
diction to make an order or render a decree against 
defendant prior to the return day of the summons.^^ 


Waiver of defects. Defendant waives a defect 
in the order of publication when he voluntarily sub¬ 
mits to a judgment for alimony pendente lite by 
paying the amount thereof in full.*^® 

§ 619. -Temporary Allowance and Coun¬ 

sel Fees 

a. Power and duty to grant 

b. When allowed or denied 

c. Proceedings, hearing, and order 

d. Amount 

€• Modification or termination 

f. Enforcement 

a. Power and Duty to Ghrant 

The court has power, either Inherent or statutory, tn 
an action for separate maintenance to make temporary 
allowances for the wife's support and counsel fees during 
the pendency of the litigation. These allowances are not 
a matter of absolute right on the part of the wife; and 
the court, in the exercise of a sound discretion, may make 
or refuse to make them. 

It is a general rule that in an action for separate 
maintenance the court may make temporary allow¬ 
ances for the support of the wife,^® and for suit 


S4. U.S.—Bond win v. Boudwln, D. 
C.Pa.. 20 F.Supp. 903, affirmed, C. 
C.A.. 102 F.2d 511. 

As affording due process of law see 
Constitutional Law § 619 b. 

65. Pa.—Jones v. Jones, 25 A.2d 
327, 344 Pa. 310. 

Extraterritorial sexvioe on auotlxer 
nonresidexLt defendant is also au¬ 
thorized where he has an interest In 
the property in question or In a 
judgment against it.—Shreve v. 
Shreve, 15S A. 151, 805 Pa. 425. 
Papers to he served 

Pennsylvania statute providing for 
service on nonresidents does not re¬ 
quire that copy of every pleading he 
served on defendant, but intendment 
of the statute is that a nonresident 
be notified of Institution and pend¬ 
ency of proceedings against him as 
the state court may direct, except 
that a copy of the pleading initiating 
the proceeding, together with a copy 
of the order authorizing service 
thereof, must be served on defend¬ 
ant.—^Boudwin V. Boudwln, C.CA»Pa., 
102 F.2d 611, afflnning, D.C., 20 F. 
Supp. 903. 

66. Ky.—^Kobertson v. Kobertson, 39 
S.W. 244, 100 Ky. 696, 19 Ky.L. 29. 

Ee exeat 

<1) A writ of ne exeat, under 
which defendant is arrested or seized 
and incarcerated until he gives a re¬ 
quired bond, is authorized in certain 
cases by the statutes of some juris¬ 
dictions.—Carnes v. Carnes, 74 S.E. 

42 0Jr.S.-15 


78S, 138 Ga. 1—30 C.J. p 1082 note 32 
[a]—45 C.J. p 593 note 54 tb]. 

(2) Where wife was forty-six 
years old, and had two thousand 
three hundred dollars in savings 
bank, but there was no evidence 
that she was strong physically, and 
where husband earned five dollars 
and twenty-five cents per day, owned 
a house and lot worth two thousand 
seven hundred dollars, and an auto¬ 
mobile, and testified that he was 
subject to rheumatism, and was un¬ 
able to work at times, court did not 
abuse discretion in issuing writ of 
ne exeat.—^Preston v. Preston, 127 S. 
R 860, 160 Ga. 200. 

67. N.J.—George v. George, 23 A.2d 
599, 20 ISr.J.Misc. 41. 

68. Mass.—^Maloof v. Abdallali, 105 
KK 438, 218 Mass. 21. 

30 C.J. p 1082 note 33. 

69. Ky.—^Fidelity & Columbia Trust 
Co. V. Thompson, 283 S.W. 397, 214 
Ky. 389. 

30 C.J. P 1082 note 34. 

The puxpose of statute giving 
plaintiff in suit for alimony right to 
an attachment against property of 
defendant was to give plaintiff the 
same remedy given to creditors 
where a debtor has sold or is about 
to sell property for purpose of de- 
I frauding creditors.—^Rumsey v. Rum- 
sey, 90 P.2d 1093, 150 Kan. 49. 

Wife as creditor 

A wife’s Inchoate right to ali¬ 
mony makes her a creditor of her 
husband, whose liability for a rea- 
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sonable subsistence and counsel fees, 
under statute, in case of his aban¬ 
donment of her and their children, 
may be enforced by attachment 
against his land, which puts every 
one on notice of her claim and pri¬ 
ority over other creditors.—Holton 
V. Holton, 119 S.B. 751, 186 N.C. 365. 
Eatnxe of property attachable 

(1) The right of wife in suit for 
alimony to have an attachment 
against husband’s property Is not 
limited to realty, but includes any 
property, real or personal.—Rumsey 
V. Rumsey, 90 P.2d 1093, 150 Kan. 
49. 

(2) Funds in a bank may be at¬ 
tached.—Sheczaitis v. Sheczaitls, 8 
Sch.Reg., Pcu, 258. 

70b Iowa.—Olds V. Olds, 261 N.W 
488, 219 Iowa 1895, supplementing 
260 N.W. 1, 219 Iowa 1395. 

71. Ga.—Cochran v. Cochran, 162 S. 
B. 99, 173 Ga 856. 

72. N.C.—Cram v. Cram, 21 S.B. 
197, 116 N.C. 288. 

73. Gku—Sims v. Sims, 69 S.B. 645, 
135 Ga 439. 

I 74. Mo.—^Newton v. Newton, 32 Mo. 

I App. 162. 

I 75. Ma—Silvey v. SUvey, 180 S.W. 

I 1071, 192 Mo.App. 179. 

I 76. Ala—^Bz parte Jackson, 103 So. 

I 558, 212 Ala 496. 

Misa—Johnston v, Johnston, 179 So. 
8S3, 182 Miss. 1. 

I1T.J.—'’Wilkinson v. Wilkinson, 20 A. 

I 2d 411. 12« N.J.E3<1. 68. 
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money'^'^ or counsel fees,'^^ pending a determination 
of the case on the merits. In a number of juris¬ 
dictions the power to make these allowances is ex¬ 
pressly conferred by statute,and in a few ju¬ 
risdictions it is deemed to be solely statutory;^® 
but in other jurisdictions the power is deemed to 
be inherent in the court irrespective of statute.^i 


However, the allowance of alimony pendente lite is 
merely incidental to the main action for separate 
maintenance;^^ it cannot be made in an independ¬ 
ent suit therefor,S3 or otherwise than in a suit for 
divorce, separate maintenance, or permanent ali¬ 
mony, s 4 

The allowance or refusal of either or both tem- 


S.C,—^Leysath v. Leysath, 126 S.B. 

737. 130 S.C. 511. 

Wash—^Davis v. Davis. 8 P.2d 286, 

165 Wash. 172. 

80 C.J. p 1083 note 40. 

Theory or purpose ot allowaiLoe 

(1) Temporary maintenance and 
attorney’s fees are allowed wife, su- 
ing^ for separate maintenance, on 
same principle as alimony and suit 
money in divorce proceedmgra—Sams 
V. Sams, 106 S.W.2d 524, 232 Mo.App. 
376. 

(2) The purpose of allowances to 
wife for maintenance pendente lite 
is to assure support for wife durmgr 
litigation.—Thomas v. Thomas, 100 
So. 766, 211 Ala. 504—30 C.J. p 1083 
note 40 [a]. 

(3) A further reason, in which 
there is a high public interest, is 
that she may not become a char^re 
on the state, while her rights are 
being adjudicated.—^Holly v. Holly, 
89 So. 132, 81 Fla. 881. 

(4) In at least one state tempo¬ 
rary alimony is awarded to aiford 
wife means of contesting all Issues 
in alimony case.—^La Fitte v. La 
liltte, 155 S.E. 521, 171 Ga. 404— 
Chapman v. Chapman, 133 S.B. 875, 
162 Ga. 358. 

(5) In such state wife is entitled 
to temporary alimony to enable her 
to contest issue as to validity of 
written contract between spouses 
whereby wife agreed to obtain di¬ 
vorce and husband to pay her certain 
sum monthly.—Ozmore v. Ozmore, 
175 S.R 789, 179 Ga. 339. 

AUowance in lien of another allow. 

ance 

Circuit court’s allowance of ali¬ 
mony pendente lite in wife’s suit 
for alimony, etc., after decree award¬ 
ing support money in prosecution of 
husband for abandonment and deser¬ 
tion in court of domestic relations 
is in lieu of temporary allowance by 
probate Judge as ex officio Judge of 
latter court—^E3x parte Jackson. 103 
So. 558. 212 Alsu 496. 

77. S.C.—^Leysath v. Leysath. 125 

S.R 737. 130 S.C. 511. 

Wash.—^Davis v. Davis. 8 P.2d 286, 

165 Wash. 172. 

7S. Ala.—^Ex parte Jackson, 103 So. 

558, 212 Ala. 496. 

Ga.—La Fitte v. La Fitte, 156 SB. 

521, 171 Ga. 404. 

Misa—Johnston v. Johnston, 179 So. 

853, 182 Miss. 1. 


N.J.—Wilkinson v. Wilkinson, 20 A. 

2d 417, 130 N.J.Ea. 65. 

30 C.J. p 1083 note 41. 

Hatnxe and. purpose of allowance 

(1) Counsel fees of complainant’s 
solicitors may be awarded pendente 
lite for purpose of protecting or de¬ 
fending wife's mantal rights.—Shaf¬ 
fer V. Shaffer, 17 A.2d 780, 129 N.J. 
Eq. 42—30 C.J. p 1083 note 40 [a] 
( 1 ). ( 2 ). 

(2) The allowance is necessary 
provision to enable wife to protect 
her mterests properly.—Curtis v. 
Curtis, 159 S.E. 862, 173 Ga. Ill— 
Preston v. Preston, 127 S.B. 860, 160 
Ga. 200. 

(3) The fees are allowable as ex¬ 
penses of litigation, as temporary 
alimony is allowed.—^Durham v. Dur¬ 
ham, 128 S.E. 788, 160 Ga. 686— 
Wise V. Wise, 122 S.E. 210, 167 Ga. 
814. 

(4) The allowance is an incident 
of temporary alimony. 

Ga.—^Bennett v, Bennett, 122 S.B. 

616, 157 Ga. 848. 

N.J.—Shaffer v. Shaffer, 17 A.2d 780, 

129 N.J.Eq. 42. 

(5) The husband is called on to 
provide the wife with counsel to 
prosecute, as well as defend, her 
matrimonial rights, as well after, 
as before, the decree.—^Eitner v. Bit- 
ner, 151 A. 740, 107 N.J.Eq. 88, af¬ 
firmed 160 A. 492, 110 N.J.Eq. 659. 

<6) However, the allowance is 
based on marital rights and is not 
made to pay expense of litigating 
question whether marriage contract 
was made.—Sams v. Sams, 106 S.W. 
2d 524, 232 Mo.App. 376. 

<7) Also the court is without pow¬ 
er m a separate maintenance suit to 
make an award pendente lite for 
solicitor's fees for the preparation 
of complainant’s case in respect to 
property rights, which complainant 
asks the court to settle in the pro¬ 
ceeding.—^McAdams v. McAdams, 267 
I11A.PP. 124. 

(8) In a state where counsel fees 
are awarded to afford the wife the 
means of contesting all issues be¬ 
tween herself and her husband, it is 
error to refuse reasonable temporary 
attorney’s fees to enable the wife 
to contest an issue as to the valid¬ 
ity of the marriage.—Chapman v. 
Chapman, 133 S.E. 875, 162 Ga. 358. 
Allowance of counsel fees: 

During pendency of appeal see in¬ 
fra S 628. 


On final hearing and decree see in¬ 
fra § 629. 

79. Ga.—Pelot V. Pelot, 18 S.E 2d 
548, 193 Ga. 316—Evans v. Evans, 
14 S.E.2d 95, 191 Ga 752. 

Mass.—^Densten v. Densten, 181 N.E. 
714, 280 Mass. 48. 

N.C.—^McFetters v. McPetters, 14 S. 
B.2d 833, 219 N.C. 731—Taylor v. 
Taylor, 148 S.E. 171, 197 N.C. 197— 
Moore v. Moore, 117 S.E. 12, 185 
N.C. 332. 

30 C.J. p 1083 note 43. 

Statute enaoted during pendency of 
action 

Order awarding support money 
and counsel fees In separate main¬ 
tenance action was authorized, where 
entered after statutory amendment 
conferring power on court to make 
such award, although action was 
commenced before amendment.— 
Wood v. Wood, 14 P.2d 684, 126 Cal. 
App. 237. 

80. Or,—^Noble v. Noble, 103 P.2d 
293, 164 Or. 538—Wertz v. Wertz, 
263 P. 911, 125 Or. 63. 

30 C.J. p 1083 note 44. 

It is said, however, that the pow¬ 
er to make allowances of alimony 
pending litigation of action for ali¬ 
mony without divorce is based in 
part at least on duty of husband to 
support wife until she has been 
deflmtely deprived of right to such 
support by her own act or force of 
law.—^Peele v. Peele, 4 S.B.2d 616, 
216 N.C. 298. 

81. D.C.—^Howard v. Howard, 112 F. 
2d 44, 72 App.D.C. 146. 

Miss.—Johnston v. Johnston, 179 
So. 853, 182 Miss. 1. 

Mo.—^Meredith v. Meredith, App., 161 
S.W.2d 536. 

N.J.—Adams v. Adams, 4 A.2d 58, 
126 N.J.Eq. 166—Wilson v. Wilson, 
181 A. 267, 14 N.J.Misc. 33. 

SO C.J. p 1088 note 45. 

82. N.C.—Garris v. Garris, 124 S.B. 
814, 188 N.C. 321. 

30 C.J. p 1084 note 46. 

Dependent or independent features 
of proceeding to obtain temporary 
allowance see Infra subdivision c 
of this section. 

Necessity of Jurisdiction of main 
suit see supra § 615 a. 

83. Ga.—King v. King, 57 S.E. 227, 
128 Ga. 54. 

Ill.—^Bushnell v. Cooper, 124 N.E. 
621, 289 IlL 260, 6 A,L.R. 1617. 

84. Ga.—Pelot v. Pelot, 18 SE.2d 
548, 193 Ga. 316—^Fauver v. Hem- 
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porary alimony and counsel fees rests within the 
sound discretion of the trial court, to be exercised 
in view of the conditions and circumstances of each 
case,and after consideration of the pleadings 
and customary affidavits.87 The allowance is not 
a matter of strict^s or absolute^® right on the part 
of the wife, nor may it be made as a matter of 
course.90 There is, however, some authority for 
the view that the allowance is a matter of right on 
the part of the wife.^l 

b. When Allowed or Denied 

An allowance fop temporary alimony and counsel fees 
in an action for separate maintenance will be made on. 


but not without, a prima facie showing that the wife has 
a good cause of action in the main suit, that she is suing 
in good faith, that there is a necessity for the allow¬ 
ance, and that the husband has sufficient means or earn¬ 
ing capacity to pay it. Denials or affirmative matters 
set up In the answer or cross complaint and which, if 
established on the final hearing, will defeat the piaintifTs 
action or entitle the defendant to relief do not require 
the court to refuse temporary relief. 

It is necessary and sufficient to authorize an al¬ 
lowance for temporary alimony and counsel fees in 
an action of separate maintenance that it appear 
prima facie that the wife has a good cause of ac¬ 
tion in the main suit,^^ that the suit is brought by 
her in good faith,that she is without sufficient 


perly, 173 S.E. 82, 178 Ga. 424. 
Miss.—^Rutland v. Rutland, 7 So.2d 
553, 192 Miss. 613. 

Petitioxus construed 

(1) A wife’s ^’petition for tempo¬ 
rary alimony,” alleging that she was 
without means of support and pray¬ 
ing for general relief and rule to 
show cause why husband should not 
be required to pay reasonable 
amount for petitioner’s support and 
maintenance, was susceptible of con¬ 
struction as bill for separate main¬ 
tenance and hence not demurrable on 
ground that decree for temporary 
alimony cannot be entered unless 
plaintiff seeks divorce or separate 
maintenance.—^Rutland v. Rutland, 
supra. 

(2) Where wife’s petition alleged 
that she was living separate from 
husband who made no contribution 
for her maintenance and support and 
that she brought suit for alimony 
and prayed that she be awarded just 
such a sum as would appear equita¬ 
ble, and prayed process requiring 
husband to appear and show why 
prayer should not be granted and 
why she should not be awarded ali¬ 
mony, petition sufficiently alleged 
suit for permanent alimony, as 
against general demurrer, and court 
could properly allow temporary ali¬ 
mony, notwithstanding neither word 
“temporary” nor ’*permanent” ap¬ 
peared therein.—^Pelot v. Pelot, 18 S. 
m2d 548, 193 Ga. 316. 

Bffect of pending divorce proceedings 
Where claim for temporary ali¬ 
mony is predicated on claim for 
permanent alimony alone, and it ap¬ 
pears that, when suit for alimony 
was instituted, there was a pending 
divorce suit in another county, grant 
of temporary alimony and attorney 
fees for prosecuting the alimony 
suit was erroneous.—Wallace v. 
Wallace, 122 S.E. 594, 157 Ga. 897. 
Alimony pendente lite as Incident of 
suit for divorce see Divorce $ 205. 

86. Ala.— Bjl parte Powell, 116 So. 
300, 217 Ala, 258—parte Dun¬ 
lap, 96 So. 441, 209 Ala. 453. 


D.C.—^Howard v. Howard, 112 F.2d- 
44. 72 AppD.C. 143. 

Fla.—Thompson v. Thompson, 98 
So. 589. 86 Fla. 515 
Ill.—Bush V. Bush. 44 NE.2d 767, 
316 IlLApp. 295. 

Miss.—^Johnston v. Johnston, 179 So. 
853. 182 Miss. 1. 

NJ.—Shaffer v. Shaffer, 17 A2d 780, 
129 NJ.Eq. 42. 

S.C.—^Mungin v. Mungin, 164 S E. 
238, 166 S.C. 43—^Lynch v Lynch, 
136 S.B. 25, 138 S.C. 1—O’Neal v. 
O’Neal. 123 S.E. 206, 128 S.C. 633. 
Wash—State ex rel. Turner v. Paul, 
46 P.2d 1060, 182 Wash. 261. 

30 C.J. p 1084 note 48. 

Abuse of discretion held not appar¬ 
ent 

Fla,—Penney v. Penney, 1 So.2d 883, 
146 Fla. 652. 

Discretion is not arbitrary 
Cal.—^Arnold v. Arnold, 12 P.2d 435, 
215 Cal. 613. 

86. Ill.—^Hardmg v. Harding, 32 N. 
B, 206, 144 Ill. 588, 21 L.R.A. 310. 

Wash,—State ex rel. Turner v. Paul, 
46 P.2d 1060, 182 Wash. 261. 
Discretion held not abused under 
oiroumstances appearing of record 
Fla,—Condon v, Condon, 167 So, 177, 
117 Fla. 98. 

Discretion not disturbed under evi¬ 
dence 

Ga.—Kennedy v, Kennedy, 186 S.E. 
653, 182 Ga. 586. 

87. N.J.—Shaffer v. Shaffer, 17 A. 
2d 780, 129 N.J.Eq. 42. 

Matters considered by court see in¬ 
fra subdivision c of this section. 

88. Fla.—Thompson v. Thompson, 
98 So. 689, 86 Fla. 515. 

89. Ala.—^Bx parte Dunlap, 96 So. 
441, 209 Ala. 453. 

90- N.J.—Shaffer v. Shaffer, 17 A 
2d 780, 129 N.J.Eq. 42—Acheson 
V. Acheson, 199 A 63, 124 N.J.Eq. 
12 . 

Allowance is almost matter of 
oonrsa^ it is said.—Johnston v. John¬ 
ston, 179 So. 853, 182 Miss. 1. 

91. W.Va.—State v. Maxwell, 108 S. 
E. 418, 89 W.Va. 31, 
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92. Ala.—^Ex parte Powell, 115 So. 
300, 217 Ala 258—^Ex parte Dunlap, 
96 So. 441, 209 Ala 453 

Miss—Johnston v. Johnston, 179 So 
853. 182 Miss 1. 

Mo.—Meredith v. Meredith, App ,151 
SW.2d 536—Silverman v. Silver- 
man, App., 95 SW.2d 1237. 

N.J.—Acheson v. Acheson, 199 A 63, 
124 N.JEq. 12. 

N.C—Southard v Southard. 180 SB. 
665. 208 N.C 392—McManus v. Mc¬ 
Manus, 133 SB 9. 191 N.C. 740. 
S.C.—^Hornsby v. Hornsby, 198 SE. 
29. 187 S.C. 463—Leysath v Ley- 
sath, 125 S.E 737. 130 S.C. 511. 

30 C.J. p 1084 note 52. 

Separation without fault of husband 

(1) Wife wrongfully abandoning 
and separating from husband cannot 
be awarded subsistence and counsel 
fees pendente lite.—^Bverly v. Byer- 
ly, 140 S.E 158, 194 N.C. 532. 

(2) A wife quitting the home of 
her husband and living apart from 
him through no fault of his has no 
cause of action for separate main¬ 
tenance and therefore is not entitled 
to an allowance for attorney’s fees. 
—Thompson v. Thompson, 98 So. 589, 
86 Fla. 615. 

(3) In a state, however, where 
separation by mutual consent is a 
ground for permanent alimony, see 
supra § 611, and there is evidence of 
such a separation, the judge may in 
his discretion allow temporary ali¬ 
mony notwithstanding absence of 
showing by wife of cruel treatment 
or other legal ground for divorce, 
or that husband had abandoned or 
driven her from the home or that 
acts of the husband and not of her¬ 
self caused the separation.—^Pulen- 
wider V. Fulenwider, 5 S.E.2d 20, 
188 Ga. 856. 

FaUnre to show any refusal or 
neglect to support on the part of de¬ 
fendant is fatal to the application. 
—^Acheson v. Acheson, 199 A 63, 124 
N.J.Bq. 12. 

93. Ala.—^Ex parte Powell, 115 So. 
800, 217 Ala. 258—^Ex parte Dun¬ 
lap, 96 So. 441, 209 Ala. 453. 

30 C.J. p 1084 note 63. 
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means of her own,®^ and that the husband has suf¬ 
ficient means or earning capacity®® to support the 
wife and pay her counsel fees during the pendency 
of the litigation. On an application for support 
pendente lite and counsel fees in an action for sep¬ 
arate maintenance, the court will not inquire into the 
merits of the controversy®® other than to ascertain 


whether plaintiff has a prima facie cause of action, 
see supra note 92. It will not necessarily refuse 
to grant temporary relief because of matters set up 
in defendant’s answer or cross-complaint and which, 
if proved to be true on the final hearing, will de¬ 
feat plaintiff’s action or entitle him to relief.®^ 
Also ordinarily it will not refuse to grant temporary 


SlalatllTs motive in seeUnsr to 
contiime, rather than end, marital 
relationship by suins for separate 
maintenance, rather than divorce, is 
immaterial.—State ex reL Turner v. 
Paul, 46 P.2d 1060. 182 Wash. 261. 

94. Ala.—^Ex parte Williams, 135 
So. 172, 223 Ala. 221. 

D. C.—Howard v. Howard, 112 P2d 
44, 72 App.D.C. 145. 

Ga.—Cochran v. Cochran, 162 S.E. 
99, 173 Ga. 856. 

HI,—Grossman v. Grossman, 43 N.E. 
2d 216, 315 I11.APP. 345, followed 
in 43 lSr.B.2d 225, 315 Ill.App. 490. 
Kan.—^Perkins v. Perkins, 114 P.2d 
804, 154 Kan. 73. 

Mich.—Prost v. Prost. 172 N.W. 418, 
206 Mich. 313. 

Miss.—Johnston v. Johnston, 179 So. 
853, 182 Miss. 1. 

N.C.—Vincent v. Vincent, 137 S.E. 
426, 193 N.C. 492. 

S.C.—^Armstrong: v. Armstrong*, 194 
S.E. 640, 185 S.C. 518. 

30 C.J. P 1084 note 54. 

Znoome from earnings and separate 
property 

In determining whether wife ap¬ 
plying for temporary alimony has 
sufficient means of her own for her 
reasonable needs, court will consider 
income from wife^s earnings as well 
as income from her separate proper¬ 
ty.—^Armstrong v. Armstrong, 194 S. 

E. 640, 185 S.C. 518. 

Funds supplied by husband 
Counteraffldavits and a verified an¬ 
swer showing payments by the hus¬ 
band for the wife’s support and of 
funds to her attorney may amply 
justify the trial court In denying, 
in the exercise of its discretion, a 
motion for maintenance and support 
pendente lite and for attorney’s fees. 
—^Rutledge v. Hayek, 243 N.W. 885, 
186 Minn. 377. 

Wife living on farm or homestead 

(1) Even though the wife is liv¬ 
ing on the homestead, she may be 
without means with which to prose¬ 
cute the action and support herself 
during Its pendency.—^Hanford v. 
Hanford, 240 N.W. 732, 214 Iowa 839. 

(2) Wife’s right to temporary ali¬ 
mony was not barred because wife 
and minor child were living on farm 
which husband had surrendered to 
adult son to be operated for sup¬ 
port of wife and minor child.—Wil¬ 
liams V. Williams, 182 S.E. 904, 181 
Gsu 498. 

95. lU.—Grossman v. Grossman, 431 


N.E.2d 216. 315 IlLApp. 345. fol¬ 
lowed in 43 N.E 2d 225, 315 Ill. 
App. 490. 

Iowa.—Hanford v. Hanford, 240 N. 

W. 732, 214 Iowa 839. 

Miss.—Johnston v. Johnston, 179 So. 
853, 182 Miss. 1. 

Wash.—State ex rel. Turner v. Paul. 

46 P.2d 1060, 182 Wash. 261. 

30 C.J. p 1084 note 55. 

Finaacial means or ability 

(1) Allowance of temporary ali¬ 
mony is proper where husband is 
in good health with earning capacity. 
—Vincent v. Vincent, 137 S.E. 426, 
193 N.C. 492. 

(2) This is true even though hus¬ 
band, at time of hearing, may have 
no property or emploinnent.—Taylor 
V. Taylor, 5 S.E.2d 374. 189 Ga. 110. 

(3) Temporary allowance may be 
granted where defendant is without 
estate or certain income, but is able, 
by the use of his faculties, to pro¬ 
vide reasonable maintenance for his 
wife.—Messervy v. Messervy, 61 S.E. 
442, 80 S.C. 277. 

(4) That husband had but little 
cash Income did not relieve him 
from his liability to make provi¬ 
sion for wife’s support and mainte¬ 
nance pending her separate mainte¬ 
nance action, if husband otherwise 
had means which might be available 
for such purpose.—^Meredith v. Mere¬ 
dith, Mo.App., 151 S.W.2d 636. 

96. Miss.—Johnston v. Johnston, 
179 So. 853, 182 Miss. 1. 

S.C.—^Hornsby v, Hornsby, 198 S.E. 
29, 187 S,C. 463—^Armstrong v. 

Armstrong, 194 S.E. 640, 185 S.C. 
518. 

30 C.J. p 1084 note 56. 

iBSues 

(1) In suit for alimony without 
divorce, judge may order alimony 
pendente lite, without determining 
issues joined by pleadings.—Vincent 
V. Vincent, 137 S.B. 426, 193 N.C. 
492. 

(2) Where there is an issue of 
fact as to whether there has been 
a prior adjustment and settlement 
of all claims for alimony by the 
conveyance of property by the hus¬ 
band to the wife after a separation. 
It is not error for the trial judge 
to decline to pass on the validity 
and effect of the aJleged contract at 
the hearing of an application for 
temporary alimony, and to award 
alimony and counsel fees ad Interim. 
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'—Preston v. Preston, 127 S.E. 860, 
160 Ga. 200. 

(3) On application, in separate 
maintenance suit, for temporary ali¬ 
mony, solicitor’s fees, and costs, suf¬ 
ficiency of bill of complaint is not 
essentially in issue, since defects 
in. bill may be amendable.—Condon 
V. Condon, 157 So. 177, 117 Fla. 98. 
mtiitiate attitnde or deoisloxi on. 
merits not reflected 
Disposition of preliminary motions 
for temporary alimony, suit money, 
and attorney’s fees does not reflect 
court’s ultimate attitude or decision 
on merits of case, but is merely pro¬ 
visional to its progress and proce¬ 
dure.—State ex rel. Turner v. Paul, 
46 P.2d 1060, 182 Wash. 261. 

Wife’s conduct was not a matter 
for investigation on application for 
alimony pendente lite.—Johnston v. 
Johnston, 179 So. 853, 182 Miss. 1. 

97. CaL—Talbot v. Talbot. 21 P.2d 
110, 218 Cal. 1. 

N.J.—Wiener v. Wiener, 8 A.2d 872, 
126 N.J.Eql. 225. 

N.C.—^Peele v. Peele, 4 S.E.2d 616, 
216 N.C. 298. 

30 C.J. p 1084 note 58. 

Denial 

(1) It is no objection to allowance 
of alimony pending the suit that the 
husband denies the facts alleged by 
the wife.—^Nelson v. Nelson, 219 Ill. 
App. 571. 

(2) Fact that husband denies 
wife’s charges under oath does not 
necessarily warrant refusal of ali¬ 
mony pendente lite.—Clayton v. 
Clayton, 161 A. 691, 111 N.J.Bq. 208. 
Offer to support wife in husband’s 

home 

Fact that husband offered to take 
his wife back into his home and to 
support her in accord with their sta¬ 
tion in life would not preclude an 
award o'f temporary alimony to wife, 
where allegations that husband had 
beaten her and had sexual relations 
with another woman were not de¬ 
nied, since a wife will not be coerced 
into a reconciliation by any threat 
to close the doors of the courts to 
her.—Castleberry v. Castleberry, 178 
So. 87, 285 Ala. 266, 

Deciding motion on basis of answer 
Denial of wife's motion for tem¬ 
porary alimony, suit money, and at¬ 
torney’s fees pending wife’s action 
for separate maintenance, on ground 
that wife had entered into property 
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relief because the evidence is conflicting, it 
may do so,®^ the grant or refusal of temporary 
relief in such case being within its sound discre¬ 
tion.^ It is said that generally relief will not be 
refused because of a doubt as to the ultimate suc¬ 
cess of the wife in the main suit;2 but it is also 
said that, where the proofs before the court make 
the right a doubtful one, the application should be 
denied.^ The husband should not be visited with 
interlocutory orders for allowances where his sworn 
denial is abundantly corroborated and the prelimi¬ 
nary case is with him.^ 

An existing marriage relation between the parties 
being essential to the right of the wife to an allow¬ 
ance for separate maintenance, as discussed supra § 
610, to entitle the wife to temporary alimony and 
counsel fees in an action for separate maintenance 
she must make a prima facie showing of the exist¬ 
ence of such relation.® While proof of the full and 
conclusive character which may be necessary on fi¬ 
nal hearing is not required,® yet temporary relief is 
properly denied where the fact of marriage is in 
doubts On the other hand, where it appears that 
a marriage ceremony has been performed or that 
there is a de facto marriage and only its legality is 
questioned, the court may properly grant a tempo¬ 
rary allowance without passing on the question of 
the validity of the marriage.® 


A reconciliation of the parties and a resumption 
of cohabitation by them during the pending of a 
suit for separate maintenance is held hy some 
courts,® but not by others,^® to divest the court of 
power to award suit money or counsel fees. 

Long delay in bringing her suit may defeat the 
right of the wife to temporary support,or at 
least make it doubtful where she has supported her¬ 
self in the meantime, whether she is entitled to 
maintenance pendente lite.^® In determining wheth¬ 
er the right to alimony pendente lite is barred by a 
statute of limitation, the right is deemed to arise 
or accrue only when the action is commenced, and 
not previously when the separation occurred.^® 

c. Proceedings, Hearing, and Order 

Notice to defendant and a hearing must precede orders 
allowing support and counsel fees pendente llte. The 
court may receive oral testimony, but ordinarily need not 
do so and may base its findings and orders on the plead¬ 
ings and supporting affidavits. While the orders usually 
and properly precede the final decree, they may be made 
at any time during the pendency of the action. 

While an application to obtain an allowance for 
support, counsel fees, or suit money during the 
pendency of an action for separate support and 
maintenance is an adjunct of the main action^^ and 
part of a single proceeding,it possesses some in¬ 
dependent characteristics, such as that it must be 
determined separately^® and be finally and com- 


settlement agreement with husband 
and had accepted benefits of agree¬ 
ment, as alleged in the answer, on 
which issue had not yet been taken, 
was reversible error as the court 
thereby treated the motion as pre¬ 
senting wholly a question of law 
based on established facts, admit¬ 
ting of but one conclusion, rather 
than as calling for the exercise of 
court's discretion, although court 
could properly consider facts with 
reference to the settlement in con¬ 
nection with other facts bearing on 
question on which court was to exer¬ 
cise discretion at preliminary stage 
of proceeding.—State ex rel. Turner 
V. Paul, 46 P.2d 1060, 182 Wash. 261. 

98. Ga.—Coley v. Coley, 58 S.B. 206, 
128 Ga. 654. 

30 C.J. p 1084 note 59. 

99. Ga.—Giradot v. Glradot, 164 S. 
B. 352, 170 Ga. 906. 

1. Ga.—^Pulenwider v. Pulenwlder, 5 

S.E.2d 20, 188 Ga. 866—Mont¬ 

gomery V. Montgomery, 177 S.E. 
337, 180 Ga. 120. 

8. Ga.—Coley v. Coley, 58 S.B. 206, 
128 Ga. 654. 

3. N.J.—^Acheson v. Acheson, 199 A. 
63, 124 N.J.Bq. 12. 

4i N.J.—Clayton v. Clayton, 161 A. 
691, 111 N.J.Eq. 208. 


5. Iowa.—^Hanford v. Hanford, 240 
N.W. 732, 214 Iowa 839. 

30 C.J. p 1084 note 62. 

Prior Tmdlssolved marriage with 
another husband warrants denial of 
temporary alimony. 

Ga.—^Hemphill v. Hemphill, 167 S.B. 
637, 172 Ga. 387. 

Ohio.—^Wolfer v. Wolfer, 19 Ohio 
App. 12. 

6. N.J.—Oram v. Oram, 75 A. 994, 
77 N.J.Bq. 1. 

Proof creating fair presumption 
of marital relation warrants grant¬ 
ing temporary alimony.—^Hanford v. 
Hanford, 240 N.W. 732, 214 Iowa 839. 

7. N.J.—Field V. Field, 142 A. 644, 
103 N.J.Bq. 174—^Profenius v. Pro- 
fenius, 106 A. 144, 90 N.J.Eq. 46. 

8. Ill.—^Nelson v. Nelson, 219 HI. 
App. 571. 

30 C.J. p 1084 note 65. 

Suit or cross petition for annulment 
(1) Wife's application for tempo-i 
rary alimony and attorney's fees; 
was properly granted, notwithstand¬ 
ing pendency of husband's suit to 
annul marriage.—Jones v. Jones, 174 
S.E. 338, 178 Ga. 710. 

<2) Husband’s cross petition for 
marriage annulment authorizes court 
to grant temporary alimony to wife 
suing for separate maintenance.— 
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Hanford v. Hanford, 240 N.W, 732, 
214 Iowa 839. 

9. Ga.—^Keefer v. Keefer, 78 S.E. 
462, 140 Ga. 18, 46 I/.H.A.,N.S., 527. 

111. —^Anderson v. Steger, 60 N.B. 666, 
173 Ill. 112. 

Effect of voluntary cohabitation aft¬ 
er Judgment for temporary ali¬ 
mony and attorney's fees see in¬ 
fra subdivision e of this section, 
la Neb.—Kiddle v. Kiddle, 133 N. 
W. 181, 90 Neb. 248, 36 Ii.R.A.,N.S., 
1001, Ann.Cas.l913A 796. 

N.J.—^Morrison v. Morrison, 193 A. 
908, 122 N.J.Eq. 233, disapproving 
Kuntz V. Kuntz, 83 A. 787, 80 N.J. 
Eq. 429. 

11. N.J.—Oram v. Oram, 75 A. 994, 
77 N.J.Eq. 1. • 

112. Ala.—^Thomas v. Thomas, ^00 
So. 766, 211 Ala. 604. 

13. N.C.—Garris v. Garris, 124 S.B. 
314, 188 N.C. 321. 

14k Mo.—^Meredith v. Meredith, 
App., 151 S.W.2d 536. 

15. Mass.—^Densten v. Bensten, 181 
N.E. 714, 280 Mass. 48. 

le. Mass,—^Densten v. Bensten, su¬ 
pra. 

Xndependent Judgment 

An order to pay temporary ali¬ 
mony and attorney's fees is a Judg- 
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pletely determined on its own merits.^^ Subject 
to pertinent statutor 3 '‘ provisions,^® the practice on 
an application for temporary alimony and counsel 
fees in a suit for separate maintenance follows as 
far as applicable the practice on a similar applica¬ 
tion in a suit for divorce.^® While it is essential 
that notice of the application be given the hus¬ 
band,®® the proceeding, being merely ancillary to 
the main suit, see supra notes 14, 15, does not re¬ 
quire the issuance and service of new process.®^ 
A hearing is necessary ;2® and both the wife®® and 
the husband®^ must be given an opportunity to be 
heard. The pleadings, which should be verified or 


supported by affidavits®® or other proofs,®® will be 
examined by the court for the purpose of determin¬ 
ing whether plaintiff has alleged a cause of action®7 
and is prosecuting the suit in good faith,®® and as, 
in the absence of a contrary showing, there is a 
presumption of good faith.®® the court ordinarily 
will determine the question of plaintiff’s good faith 
on an examination of the pleadings alone,®® but it 
may and sometimes does require a showing of facts 
sufficient to demonstrate plaintiffs apparent good 
faith.®! The court may disregard affidavits®® and 
receive oral testimony®® or written evidence other 
than affidavits.®^ Indeed, in some situations the 


ment independent of the final jud^r- 
ment in the action for separate 
maintenance.—Cohan v. Shibley, Cal 
App., 289 P. 169. 

17. Mo.—Meredith v. Meredith, 

App., 151 S.W.2d 536. 

18. Aheyaaoe of prooeedlng' on fil- 
insT of divorce petition 

The provisions in statute author¬ 
izing an action for permanent ali¬ 
mony, by use of language, “but such 
proceeding shall be in abeyance when 
a petition for divorce shall be filed 
bona fide by either party, and the 
Judge presiding shall have made his 
order on the motion for alimony,” 
does not authorize abeyance of pro¬ 
ceeding for temporary alimony on 
account of filing suit for divorce, 
where Judge has not made his order 
on the motion for alimony.—^Evans 
V. Evans, 14 S.E.2d 95, 191 Ga. 752. 

19. Miss.—Johnston v. Johnston, 
179 So. 853, 854, 182 Miss. 1, quot¬ 
ing Corpus Juris, 

N.D.—Hagert v. Hagert, 133 N.W. 
1035. 22 N.D. 290, 88 LR.A.,N.S., 
966, Ann.Cas.l914B 925. 

2a Cal.—Clopton v. Clop ton, 119 P. 
661. 161 Cal. 481. 

Bequisites and snfiloloiioy of notice 
and service 

(1) The notice must be served on 
defendant himself and not on his 
counsel, and the service must be 
personal and made by the sheriff or 
his deputy. Notice to defendant's 
attorney by mailing him a copy of 
the order of the Judge setting the 
application for temporary alimony, 
it not appearing Judgment was ren¬ 
dered on its call in regular order on 
the docket, but that the case was 
especially assigned, was insufficient 
—Chapman v. Chapman, 121 S.E. 828, 
167 Ga. 330. 

(2) A notice is not fatally defec¬ 
tive for failure to state a definite 
hour for the hearing on the day fixed 
therefor, especially where under the 
rules of the court hearings in ali¬ 
mony cases are set and in order at 
11 A. M.—Chapman v. Chapman, su¬ 
pra. 


Where case had been twice tried, 
and in first case attorney’s fees had 
been allowed, there was no error In 
declining to continue hearing, on ap¬ 
plication for attorney's fees made 
after verdict, but before Judgment 
was entered thereon, on claim that 
defendant was entitled to three days' 
notice. It being defendant’s duty to 
be present until case was finally ter¬ 
minated.—^Durham v. Durham, 128 S. 
E. 788, 160 Ga. 586. 

21. Ga.—^Nipper v. Nipper, 69 S.E. 
226, 129 Ga. 450. 

22. N.C.—Moore v. Moore. 117 S.E. 
12, 185 N.C. 332. 

Searing in vaoaHon is proper 
when authorized by statute.—John¬ 
ston V. Johnston, 179 So. 853, 182 
Miss. 1. 

23. Ala.—Castleberry v. Castleber¬ 
ry, 178 So. 37, 235 Ala. 266. 

24. Cal.—Clopton v. Clopton, 119 P. 
651, 161 Cal. 481. 

25. N.J.—Shaffer v. Shaffer, 17 A. 
2d 780, 129 N.J.Bq. 42. 

30 C.J, p 1086 note 76. 

2a N.J,—Shaffer v. Shaffer, supr£u 
27. Miss.—Johnston v. Johnston, 
179 So. 853, 182 Miss. 1. 

30 C.J. p 1086 note 77. 

Cause of action stated 

Petitions for temporary alimony, 
court costs and attorney's fees and 
additional allowances therefor were 
held to state cause of action as in 
substantial compliance with statute. 
—^Dow V. Dow, 192 So. 323, 140 Fla. 
810. 

2a Ill.—^Kingman v. Kingman, 160 
Ill.App. 466. 

29. Mo.—^Nolker v. Nolker, App., 
226 S.W. 804. 

30. Ill.—^Harding v. Harding, 32 N. 
B. 206, 144 Ill. 588, 21 L.R.A. 310, 
modifying 40 Ill.App. 202—Nelson 
V. Nelson, 219 IlLApp. 671. 

Admission in answer 
Judgment for temporary alimony 
and attorney's fees was not errone¬ 
ous for want of evidence that par¬ 
ties were living in bona fide state of 
separation, where defendant admit- 
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ted separation in answer.—Williams 
V. Williams, 182 S.B. 904, 181 Ga, 
493. 

Husband having failed to plead 
condonation in answer to wife’s ac¬ 
tion for alimony without divorce 
could not rely on such defense in re¬ 
sisting wife’s motion for subsistence 
and counsel fees pendente lite.— 
Phillips V. Phillips, 25 S.B.2d 848, 
223 N.C. 279. 

31. Iowa—Eastman v Eastman, 140 

N.W. 400, 169 Iowa 167. 

32. S.C.—^Norman v. Norman, 77 S. 

B. 865, 94 S.C. 204. 

3a Ga,—Whitfield v. Whitfield, 66 

S.B. 490, 127 Ga, 419. 

Husband’s flnancisa worth is one 
of the facts about which the court 
will inform itself before fixing the 
amount of temporary alimony or¬ 
dered to be paid. Hence, on the 
hearing of the matter, witnesses 
may properly be examined on that 
point.—^Hornsby v. Hornsby, 198 S. 
E. 29, 187 S.C. 463. 

SCatarial evidence 

In action by wife for separate 
maintenance, fact that wife was then 
receiving support from husband, pur¬ 
suant to order of court of another 
state in divorce suit filed therein by 
husband, was material evidence on 
hearing on order to show cause why 
temporary support should not be 
allowed wife.—Lincoln v. Superior 
Court of Los Angeles County, Cal., 
139 P.2d 13, prior opinion, App., 132 
P.2d 262. 

34. Betters 

Intimate and affectionate letters in 
woman's handwriting, found in de¬ 
fendant's pocket several months aft¬ 
er separation, were admissible to 
corroborate plalntilTs contention 
that she separated from defendant 
because of his improper relations 
with other women, over objections 
that no signature appeared, that 
handwriting was not identified, and 
that letters were apparently written 
long after parties had separated.— 
Williams v. Williams, 182 S.B. 904, 
181 Ga, 493. 
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wife, to succeed, must establish a certain fact or 
facts otherwise than by her own ex parte affida¬ 
vits, as where the fact of marriage is denied by 
the husband^S or she has previously accepted a 
lump-sum settlement after inquiry and approval by 
the court.36 Also, where defendant has been di¬ 
rected to show cause why an allowance pendente 
lite should not be granted, it is error to exclude 
evidence showing his inability to pay.37 Even 
though it is not error to fail to do so, it is more 
satisfactory practice for the court or judge to re¬ 
quire the litigants to offer oral testimony or the af¬ 
fidavits of persons other than themselves.38 

A reference to a master to take testimony may 
be made,2® even before defendant has answered or 
demurred to the bill or complaint,as justice de¬ 
mands some degree of expedition in a proceeding of 
this nature but a reference to take testimony 
need not be made,^^ at least where the pleadings 
contain sufficient allegations to justify an allow- 
ance.'^^ 

The burden of showing the necessity of the al¬ 
lowance rests on the wife;^^ but, where the hus¬ 
band sets up adultery by the wife, the burden is 
on him to sustain the charge.^® 

Evidence of value of legal service. In determin¬ 
ing the proper allowance for counsel fees, the court 
may consult its own experience^® and consider its 
own knowledge.^*^ Some courts hold it permissible 
for the trial court to allow counsel fees, even 


though there is no direct evidence before it fixing 
any amount as the value of the service rendered and 
to be rendered by plaintiff’s counsel but other 
courts deem it error to make the allowance with¬ 
out hearing and considering professional opinions 
as to the value of, and customary charge for, the 
service 

Findings, While it is contemplated that findings 
shall be made,®® this requirement is complied with 
by finding, from the pleadings and affidavits, that 
the facts are as alleged by plaintiff,as well as 
by express findings of the husband’s abandonment 
of the wife and willful failure to provide necessary 
subsistence.®^ Indeed, where the complaint alleges 
facts sufficient to entitle plaintiff to support and 
counsel fees pendente lite, it is not error to refuse 
to find the facts on which the order is made,®^ 
it being presumed, in such case, that the court 
found that defendant wrongfully abandoned plain¬ 
tiff, as alleged in the complaint,®^ and that plaintiff 
was not a married woman at the time of her mar¬ 
riage to defendant.®® 

Order or decree. While allowances for support 
or counsel fees pendente lite are usually and prop¬ 
erly made by interlocutory orders in advance of the 
final decree,®® they may be made at any times'^ 
during the pendency of the action.®® The wife 
may be allowed a weekly sum for her maintenance 
from the date of the filing of the bill;®® but where 
the allowance for maintenance pendente lite is made 
in a lump sum in the final decree, and there was 


35. N.J.—^Profenius v. Profenius, 
106 A. 144, 90 N.J.Ba, 45. 

30 C.J. p 1085 note 84. 

Xf any evidence on Issne Is offered, 
it must be heard before maldng an 
order for an allowance, where the 
prima facie showing of marriage is 
contested by plea or answer.— 
parte Powell, 115 So. 800, 217 Ala. 
258. 

36. N.J.—Baumgarten v. Baumgar- 
ten, 151 A. 606, 107 N.J.Eq. 274. 

37. Cal.—^Arnold v. Arnold, 12 P.2d 
435, 215 Cal. 618. 

38. S.C.—Judy v. Judy, 168 S.B. 642, 
160 S.C. 271. 

39. Pleu—Wood v. Wood, 47 So. 560, 

56 Fla. 882. | 

Order of reference is not objec¬ 
tionable as awarding alimony in 
gross because it reserves right to en¬ 
ter order for temporary alimony as 
of date of reference.—Grossman v, 
Grossman, 43 N.SL2d 216, 815 Ill. 
App. 345, followed in 43 N.E.2d 225, 
316 I11.APP. 490. 

40. Fla.—Wood V. Wood, 47 So. 560, 
56 Fla. 882. 

30 C.J. P 1085 note 86. 


41. Fla.—Wood V. Wood, supra. 

42. S.C.—^Norman v. Norman, 77 S. 
B, 866, 94 S.C. 204. 

43. Fla.-—Holly v. Holly, 89 So. 132, 
81 Fla. 881. 

44. Cal.—^Pedreira v. Pedrelra, 164 
P. 80. 32 Cal App. 711. 

45. N.J.—^Perkins v. Perkins, Ch., 42 

A. 336. 

46. Utah.—^Anderson v. Anderson, 
181 P. 168, 54 Utah 309. 

47. in. —Grossman v. Grossman, 43 
N.B.2d 216, 315 Ill.App. 346, fol¬ 
lowed in 43 N.B.2d 225, 315 Ill.App. 
490. 

48. G8u—G ames v, Carnes. 74 S.B. 
785, 188 Ga. 1—^Hughes v. Hughes, 
65 S.E. 404, 133 Qa. 187. 

49. Ill.—Cash V. Cash, 180 Ill.App. 
81. 

50. N.C.^—^MCoore v. Moore, 117 S.B. 
12, 185 N.C. 332. 

51. N.C.—^Moore v. Moore, supra. 

58. N.C.—^Vickers v. Vickers, 124 S. 

B. 737, 188 N.C. 448. 

53. N.C.—Southard v. Southard, 180 
S.E. 666. 208 N.C. 892. 
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Formal findings of fact are not re¬ 
quired to be made unless the charge 

of adultery is made against the wife. 

—Phillips V. Phillips, 25 S.B.2d 848, 

223 N.C. 279. 

54. N.C.—Southard v. Southard, su¬ 
pra. 

55. Cal.—Talbot v. Talbot, 21 P.2d 
110, 218 Cal. 1, 

56. Ala.—^Thomas v. Thomas, 100 
So. 766, 211 Ala. 504. 

57. Ga.—^Bennett v. Bennett, 122 S. 
B. 616, 157 Ga. 848. 

68. N.C.—^McFetters v. McFetters, 
14 S.B.2d 833. 219 N.C. 731. 

80 C.J. p 1083 note 43 {a]. 

Before term at which summons is 
returnable 

Ill.—Batson v. Batson, 262 111.App. 
452. 

After verdict and before decree for 
permanent alimony 

Ga.—^Durham v. Durham, 128 S.B. 
788, 160 Ga. 586, distinguishing 
Wise V. Wise, 122 S.B. 210, 157 
Ga. 814. 

59. N.J.—Clark v. Clark, 176 A. 81, 
13 N.J.Misc. 49. 
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considerable delay in bringing suit and thereafter 
in the service of process, it is inequitable to fix on 
the husband liability for such maintenance except 
for the period between the service of process and 
the final decree;®® and in some states a provision 
in the final decree allowing temporary alimony in 
a lump sum from the date of the filing of the bill 
to the date of the final decree, less all periodical 
pa)niients made by the husband during that period, 
is improper as being in the nature of an allowance 
of alimon}^ in gross.®^ It is impr^^per for the court 
to award solicitor’s fees to a wife in advance of the 
rendition of the services at a specified rate per 
day.®2 A decree allowing such fees should be 
made in favor of the wife and not in favor of her 
solicitor.®® 

It is error to provide in an order for temporary 
alimony that, if pa 3 Tnents are not promptly made, 
the sheriff may remand defendant to jail until he 
pays, without providing for hearing defendant be¬ 
fore adjudging him in contempt and committing him 
to jail.®^ 

A judgment for temporary alimony which shows 
on its face that it is a consent judgment is valid 
and not subject to collateral attack for want of 
consent®® On issuing an order for temporary ali¬ 
mony, the court is not bound by statute or other¬ 
wise to require plaintiff to give a suflScient under¬ 
taking to refund the amounts adjudged to be paid 
in the event that on a final hearing on the merits 
it is found that she was not entitled to the order,®® 
On the other hand, where a decree for alimony 
pendente lite was fraudulently procured, the wife 
is not entitled to alimony thereunder, notwithstand¬ 
ing defendant has not excepted to the decree.®^ 

d. AmoTULt 

The court is vested wfth considerable discretion In 


fixing the amount of an allowance for support or counsel 
fees pendente llte. The needs of the wife and the financial 
ability of the husband are to be considered in determining 
the amount to be allowed for maintenance; and although, 
if the husband is able to pay, the amount allowed for 
attorney’s fees should be sufficient to insure proper repre¬ 
sentation of the wife by a competent attorney the court 
should act cautiously In fixing the amount of such fees, 
as the result of the litigation is withheld from Its con¬ 
sideration. 

The court is clothed with a wide discretion in 
fixing the amount of the allowance for temporary 
support and counsel fees in an action for separate 
maintenance;®® and the exercise of this discretion 
cannot be collaterally drawn into question by a 
stranger to the controversy.®® The amount of an 
allowance for temporary support ordinarily will be 
less than the amount of an allowance for perma¬ 
nent maintenance,'^® but usually it is arrived at in 
the same manner, that is, by considering the joint 
income of the husband and the wife.^i The mat¬ 
ters controlling the amount to be allowed for main¬ 
tenance pendente lite are the present^® needs of the 
wife, as shown by the circumstances,*^® and the 
financial ability of the husband to make the neces¬ 
sary contribution.'^^ While consideration is not lim¬ 
ited to the husband’s income, and may extend to 
the amount of property possessed by him,*^® the 
fact that in future years he will receive large sums 
from his father’s estate does not enter into the 
question.*^® 

In allowing attorne/s fees, the financial condi¬ 
tion of the husband must be given due weight, 
and, except where the husband is unable to pay 
any, or more than a merely nominal, fee,*^® the 
allowance should be sufficient to insure to the wife 
proper representation by a competent attorney.*^® 
However, the court should proceed with caution 
in fixing the amount of attorney’s fees pendente lite, 
as the result of the litigation, which is always an 
important element in the appraisal of attorney’s 


60. Ala.—^Thomas v. Thomas, 100 
So. 766, 211 Ala. 504. 

61. Ill.—Williams v. Williams, 270 
I11.APP. 274. 

62. Ill.—Farrell v. Farrell, 149 HI. 
App. 47. 

63. Ill.—^Anderson v. Steger, 50 N. 
E. 665, 173 Ill. 112. 

30 C.J. p 1085 note 96. 

64. Qa.—^Foster v. Foster, 174 S.E. 
532, 178 Ga. 791. 

Enforcement of order see infra sub¬ 
division f of this section. 

66. Ga.—^Bvans v. Evans, 9 S.E.2d 
99, 62 Ga.App. 618. 

6& S.C.—^Remhert v. Rembert, 65 S, 
E. 831, 84 S.C. 9. 

67. N.J.—WlttUngep v. Wittlinger, 
178 A. 97, 13 N.J.Misc. 849. 


68. lowcL—Hanford v. Hanford, 240 
N.W. 732, 214 Iowa 839. 

W.Va.—Gott V. Goff, 5 S.E.2d 735, 
121 W.Va. 479. 

30 C.J. p 1085 note 99. 

Amoimt Is prixnaxily for detexmina- 
tion of chancellor 

Miss.—^Boyd v. Boyd, 132 So. 752, 159 
Miss. 614. 

69. Ill.—Steele y. Leyhan, 210 HI. 
App, 201. 

TO. Ill.—Harding v. Harding, 32 N. 

E. 206, 144 Ill. 588, 21 L..R.A. 310. 
Amount of allowance for permanent 
maintenance see infra § 624. 

71. Ill.—^Harding r. Harding, 32 N. 
E. 206, 144 Ill. 688, 21 L.R.A 310. 

30 C.J. p 1085 note 3. 

72. W.Va.—Goff V. Goff, 5 S.E.2d 
786, 121 W.Va. 479. 
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73. Ill.—Bush V. Bush, 44 N.B.2d 
767, 316 IlLApp. 296—McAdams v. 
McAdams, 267 Ill.App. 124. 

7A Ill.—^Bush V. Bush, 44 N.E.2d 
767, 316 IlLApp. 295—^McAdams v. 
McAdams, 267 111.App. 124. 

W.Va.—Goff V. Goff. 5 S.B.2d 736, 
121 W.Va. 479. 

76* Ill.—Bush V. Bush, 44 N.E.2d 
767, 316 Ill.App. 295—^McAdams v. 
McAdams, 267 IlLApp. 124. 

76. W.Va.—Goff v. Goff, 5 S.B.2d 
735, 121 W.Va. 479. 

77. G€l—^P reston v. Preston, 127 S. 
E. 860, 160 Ga. 200. 

78. Ga.—Preston v. Preston, supra. 
79- Ga.—^Preston v. Preston, supra. 
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fees, is withheld from the consideration of the lowances pendente lite for support,si suit money,S2 
court.SO counsel fees,S2 or suit money and attorney’s 

In the notes below illustrations are given of al¬ 


so. W.Va.—Goff V. Goff, 5 S B.2d 

735, 121 W.Va. 479. 

81. One linndred and fifty dollars, 
to be made payable, in the discretion 
of the court, in reasonable install¬ 
ments.—Shaw V. Shaw, 2 App.D.C. 
204. 

Seventy-five dollars, where hus¬ 
band had personal property worth 
five hundred dollars and an interest 
in land.—Hancock v. Hancock, 109 
N.W. 1009, 134 Iowa 475. 

Five linndred dollars per month, 
in view of wife’s station In life.— 
Hanford v. Hanford, 240 N.W. 732, 
214 Iowa 839. 

Three hundred fifty dollars per 
month and a monthly rental of sixty 
dollars for support of wife and two 
children.—Goff v. Gofit, 5 S.E.2d 735, 
121 W.Va. 479. 

Three hundred dollars per month 
where defendant for two years prior 
to the suit earned an income from 
his employment in excess of seven 
thousand two hundred dollars per 
year, and was possessed of property 
worth not less than twenty-five 
thousand dollars, from which he de¬ 
rived an annual income of not less 
than one thousand dollars, and 
where he had been payinsr his wife 
three hundred twenty-five dollars per 
month for several years prior to the 
suit.—^McAdams v. McAdams, 267 Ill. 
App. 124. 

Two hundred and fifty dollars per 
month, where husband was a man of 
no small means and the wife was 
without means to sustain herself.— 
Nolker v. Nolker, Mo.App., 226 S.W. 
804. 

Eighty dollars per month, where 
husband earned two hundred fifty 
dollars monthly, and wife had no 
substantial income.— Bx. parte Allan, 
125 So. 612, 220 Ala. 482. 

Seventy.nine dollars and eighteen 
cents per month, one half of hus¬ 
band's salary, for use of wife and 
seven minor children.—Ozmore v. 
Ozmore, 175 S.SI. 789, 179 Ga. 339. 
Fifty dollars per month 
Miss.—Boyd v. Boyd, 132 So. 752, 

159 Miss. 614. 

Forty dollars per month, where 
husband earned from seventy-five 
to eighty dollars per month and 
had property,—^Robertson v. Robert¬ 
son, 164 N.W. 980, 138 Minn. 290. 
Thirty-five dollars per month 
N.C.—Phillips V. Phillips, 25 S.B.2d 

848, 223 N.C. 279—Simmons v. 

Simmons, 135 S.B. 850, 192 N.C. 

825. 

Thirty dollars per month 

(1) Where husband was drawing 


a salary of one thousand eight hun¬ 
dred dollars per year.—Conlin v 
Conhn, 144 N.W. 1005. 163 Iowa 420 

(2) Where husband earned annual¬ 
ly one thousand six hundred seven¬ 
teen dollars and owned land valued 
at five hundred dollars.—^Akin v. 
Akin, 135 S.E. 402, 163 Ga. IS. 

(3) Where husband earned one 
hundred fifteen dollars a month.— 
Montgomery v. Montgomery, 121 S.E. 
639, 157 Ga. 60. 

(4) Where only source of income 
of husband, a young man without 
property, was his manual labor.— 
Mills v. Mills. 105 SB. 357. 150 Ga. 
782. 

30 C.J. p 1085 note 4 [c3. 

Twenty-five dollars per month 
Iowa.—^Harlow v. Harlow, 129 N.W. 

833, 150 Iowa 173. 

SO C.J. p 1085 note 4 [d3. 

Twenty dollars per month 

(1) Where husband's sole source 
of income was a small farm, but I 
the award covered only part of th#^ 
time the suit was pending and 
aggregated less than one hundred 
dollars per annum for the full time. 
—Rogers v. Rogers, 110 So. 140, 215 
Ala. 259. 

(2) Under evidence that husband, 
a negro farmer, had only a half-in¬ 
terest in such profit might be 
made from a cotton crop, from which 
nothing was expected, one hundred 
dollars in bonus bonds, and an au¬ 
tomobile of little value.—^Taylor v. 
Taylor. 5 S.B.2d 374, 189 Ga. 110. 

(3) Where wife, forty-six years 
old, had two thousand three hundred 
dollars in savings bank, and husband 
earned five dollars and twenty-five 
cents per d&y» &nd owned a house 
and lot worth two thousand seven 
hundred dollars and an automobile. 
—^Preston v. Preston, 127 S.B. 860, 
160 Ga. 200. 

(4) Where husband was strong 
and able-bodied young man, able to 
earn fifty-four dollars a month.— 
Smith V. Smith, 115 S,E. 73. 154 Ga. 
702. 

Sevcmteea dollars and fifty cents 
per week for the wife, and twelve 
dollars and fifty cents a week for 
minor child.—^Pulenwider v. Fulen- 
wider, 5 S.R2d 20, 188 Ga. 856. 

Fifteen dollars per week beginning 
with date when wife asked for al¬ 
lowance.—Grossman v. Grossman, 43 
N.B.2d 216, 315 Ill.App. 346, followed 
in 43 N.E.2d 225, 315 Ill.App. 490. 

Six doUars per week, pending full 
investigation of husband's earnings 
which he alleged were twelve dol¬ 
lars per week and which report of 
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his employer showed had been thir¬ 
ty-three dollars for ten days preced¬ 
ing hearing—Kozba v. Kozba, 2S9 
X.T.S. 632, 160 Misc. 56. 

Five dollars per week 
Ga.—Glover v. Glover, 107 S.E. 861, 
151 Ga. 674. 

82. One thousand dollars, m view 
of the prospective trial expenses — 
Hanford v. Hanford, 240 N.W. 732, 
214 Iowa 839. 

Three hundred and fifty dollars 
Mo.—^Nolker v. Nolker, App., 226 S. 
W. 304. 

30 C. J. p 1085 note 4 Ca3. 

One hundred and fifty dollars 
Wash.—^Davis v. Davis, 8 P.2d 286, 
165 Wash. 172. 

Ten dollars 

Minn.—Robertson v. Robertson, 164 
N.W. 980, 138 Minn 290. 

30 C.J. p 1085 note 4 [b]. 

83. One thousand dollars 

Iowa.—^Hanford v. Hanford, 240 N. 

W. 732, 214 Iowa 839. 

Four hundred dollars 
Ill.—Grossman v. Grossman, 4'3 N. 
R2d 216, 315 IlLApp. 345. followed 
in 43 N.B2d 225, 315 IlLApp. 490. 
Three hundred doUars, as trial fee. 
—Cooper V. Cooper, 160 IlLApp. 449. 
Two hundred and fifty dollars 
Ga.—^Fulenwider v. Fulenwider, 5 S. 

R2d 20, 188 Ga. 856. 

One hundred and twenty-five dollars 
Miss.—Boyd v. Boyd, 132 So. 752, 
159 Miss. 614. 

30 C.J. p 1085 note 4 [d]. 

One hundred dollars 
Ga.—^Preston v. Preston, 127 S.R 
860, 160 Ga. 200. 

N.C.—Simmons v. Simmons, 135 S. 

R 350, 192 N.C. 825. 

Seventy-five dollars 
Minn.—^Robertson v. Robertson, 164 
N.W. 980, 138 Minn. 290. 

N.C.—Phillips V. Phillips, 25 S.R2d 
848, 223 N.C. 279. 

SO aJ. p 1085 note 4 Cb]. 

Sixty dollars 

Ga.—Akin v. Akin, i3>5 S.R 402, 163 
Ga. 18. 

Fifty dollars 

Ga.—Smith v. Smith, 115 S.R 73, 154 
Ga. 702. 

Thirty dollars 

Ga.—Glover v. Glover, 107 S.R 861, 
151 Ga. 574. 

Twenty dollars 

Ga.—^Montgomery v. Montgomery, 
121 S.E. 639, 157 Ga. 60. 

Fifteen dollars 

Ga.—^Taylor v. Taylor, 6 S.B.2d 374, 
189 Ga. 110—Ozmore v. Ozmore, 
176 S.R 789, 179 Gku 339. 
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fees,®^ which have been declared to be proper; of 
allowances pendente lite for support,*® suit money,*® 
or counsel fees,*7 which have been held excessive; 
and of allowances for both temporary and perma¬ 
nent solicitor’s fees which have been held inade¬ 
quate.** 

e. Modification or Termination 

An order for temporary alimony or maintenance may 
be modified or annulled by the court which made it, and 
it may be terminated by a dismissal of the suit or nullified 
by subsequent voluntary cohabitation of the parties; but, 
until It is modified or terminated, it is binding and con> 
elusive on the parties. The authorities differ as to wheth¬ 
er the wife has a vested right to Installments accrued 
prior to modification or termination of the order. 

An order allowing temporary alimony and coun¬ 
sel fees is purely interlocutory in character** and, 
until final decree, remains within the complete con¬ 
trol of the court*® which, in its discretion, may an¬ 
nul it,*i or vary, revise, or modify it,** as by in¬ 
creasing or diminishing the amount thereof as cir¬ 
cumstances may render proper and just.** It is 
held error, however, for the court, after denying 
the wife’s petition to increase, and the husband’s 
petition to decrease, the allowance for separate sup¬ 
port, to make an additional allowance for counsel 
fees.*^ 


Ordinarily an order, judgment, or decree for 
temporary alimony or maintenance is binding and 
conclusive on the parties until it is reversed or mod¬ 
ified.*® It is not nullified by the subsequent pend¬ 
ency of a divorce suit*® or even by a decree of di- 
vorce.*7 It terminates, however, on the dismissal 
of the petition for permanent alimony;** it is ren¬ 
dered void by subsequent voluntary cohabitation 
of the spouses;** and the existence of a situation 
not far from complete reconciliation, as where the 
parties frequently visit together and have sexual 
relations, may terminate the suit and render the 
order for temporary maintenance prospectively in¬ 
operative.^ 

Accrued installments. It has been both affirmed^ 
and denied* that the wife has a vested right to 
arrearages of temporary maintenance ordered; and 
accordingly it has been held, on the one hand, that 
her right to an accrued amount is not affected or 
terminated by a modification of the temporary de¬ 
cree^ or a dismissal of the suit for alimony,® and, 
on the other hand, that the court may cancel the 
arrearages and retroactively extinguish the hus¬ 
band’s obligation respecting them.® 

Proceedings to modify or terminate an order 
granting temporary alimony should be taken in the 
suit in which it was granted^ and not by means of 


84. Twelve InuLdred doUavs 

Iowa.—Conlin v, Conlin, 144 N.W. 

1005, 163 Iowa 420. 

30 C.J. p 1086 note 4 [c]. 

85. Tblrtr dollars per montli, re¬ 
duced to ten dollars per uontb. 

Iowa.—Eastman v. Eastman, 140 N.W. 

400, 159 Iowa 167. 

8a One Inmdred dollars, reduced to 
ftftr dollars 

Iowa.—^Eastman v. Eaatman, supra. 
97. Tive thousand dollars, reduced 
to one thousand dollars.—^Acheson v. 
Acheson, 199 A. 6’8, 124 N.J.Eq. 12, 
One thousand and ftve hundrad dol¬ 
lars where seven hundred and fifty 
dollars ample at the time.—GroflC v. 
Goff, 6 S.E. 736, 121 W.Va. 479. 

SevML hundred and fifty dollars, 
where the case appears to be little 
more than a very simple one, and 
three hundred dollars is a reasonable 
amount in such case.—McAdams v. 
McAdams, 267 Ill.App. 124. 

Twenty-five dollars per day for ten 
days to prepare for tnaL—Cooper v. 
Cooper, 160 IlLApp. 449. 

One hundred dollars, reduced to 
fifty dollars.—^Eastman v. Eastman, 
140 N.W. 400, 159 Iowa 167. 

88; One hundred and fifty dollars, in 
view of numerous appearances made 
and defendant's income.—Q-lennon v. 
Glennon, 19 N.E.2d 412, '299 lll.App. 
Ifi. 


Allowance of counsel fees on rendi¬ 
tion of decree for separate main¬ 
tenance see infra § 6*29. 

89. Ala.—Brindley v. Brindley, 275 
So. 751, 121 Ala. 429. 

9a N.J.—Wilson v, Wilson. 181 A. 
257, 14 N.jr.Misc. 33. 

Parties may not change Judgment 
for temporary alimony without inter¬ 
vention of the court, even though it 
is a consent Judgment—^EJvans v. 
Evans, 9 S.E.2d 99, 62 Ga.App. 618. 
91. N.J.—Wilson V. Wilson, 181 A. 

257, 14 N.J.Misc. 33. 

99. Ga.—^Evans v. Evans, 14 S.E.2d 
95, 191 Ga. '762—^Taylor v. Taylor, 
6 S.B.2d *374, 189 Ga. 110. 
N,J.--Wilson V. Wilson, 181 A. 257, 
14 N.J.Misc. 33. 

9a Ga.—Taylor v, Taylor, 5 S.E,2d 
■374, 189 Ga. 110—Morris v. West, 
187 S.B. 861, 18’3 Ga. 214. 

N.C.—^Tledemann v. Tiedemann, 169 
S.E. 423, -204 N.C. 682. 

30 C.J. p 1086 note 7. 

9a Mass.—^Densten v. Densten, 181 
N.B. 714, 280 Mass. 48. 

96. Ga.—^Bvans v. Evans, 14 S.B.2d 
95, 191 Ga. 752. 

Ill.—^Bush V. Bush, 44 N.E.2d 767, 
>316 llLApp. 295. 

Oontinuanoe in full force 
The order requiring husband to 
pay temporary maintenance pendente 
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lite did not expire on expiration of 
time for tsiking testimony under the 
statute, but continued in full force 
until modified by order of court.— 
Giddens v. Giddens, 1 So.2d 163, 146 
Fla. 395. 

9a Mo.—^Nolker v. Nolker, App., 249 
S.W. 426. 

97. Ga.—Evans v. Evans, 14 S-E-Sd 
96, 191 Ga. 752. 

Effect of decree for divorce or di¬ 
vorce and alimony on prilor decree 
for permanent maintenance see su¬ 
pra § 612. 

9a Ga.—Williams v. Williams, '21 
S.E.i2d 2.29, 194 Ga. 832. 

99. Ga.—Williams v. Williams, su¬ 
pra—Thomas v. Smith, 194 S.B, 
502, 185 Ga. 243—Mosely v. Mose- 
ly, 182 S.B. 849, 181 Ga. 643. 

1. N.J.—Wilson V. Wilson, 181 A. 
257, 14 N.J.Misc. 33. 

9. Ill.—Bush V. Bush, 44 N.E.2d 767, 
316 IlLApp. 295. 

a N.J.—Wilson V. Wilson, 181 A. 

■257, 14 N.J.Misc. 8‘3. 

4. Ill.—Bush V. Bush, 44 N.B.2d 767, 
316 IlLApp. 295. 

a Qa.—Williams v. Williams, '21 S. 

E.2d 229, 194 Ga. 332. 
a N.J.—Wilson V. Wilson, 181 A. 

267, 14 N.J.Misc. 33. 

7. Ga.—^Higgs v. Higgs, 85 S.E. 
1041, 144 Ga 20. 
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a new and independent suit.^ Where, after an 
award of temporary alimony, the court desires fur¬ 
ther information on the subject of the husband’s 
financial worth, with a view of either increasing 
or decreasing the amount of alimony awarded, a 
hearing should be had for the purpose and de¬ 
fendant be given an opportunity to examine persons 
called at that time to testily. However, the action 
of the court in obtaining information, as to the 
wages paid defendant, by a subpoena duces tecum to 
his employer, without notice to defendant or his 
attorney, and without affording him opportunity to 
examine the employer furnishing a statement of 
defendant’s earnings, is not reversible error where 
it is not claimed that the statement furnished is in¬ 
correct or that defendant has suffered any harm 
from the method employed to obtain it.^ 

f. Enforcement 

Where an order for temporary alimony has not been 
complied with, It may, if plaintiff is not guilty of laches, 
be enforced In a proper proceeding, such as a contempt 
proceeding. 

An order for temporary alimony in a suit for 
separate maintenance may be enforced by contempt 
proceedings.^® It is essential to the correctness of 
such proceedings that defendant have due and rea¬ 


sonable notice thereof and that the judge determine, 
on a proper showing, whether defendant shall be 
committed to jail for failure to obey the order.^^ 
In a garnishment proceeding to collect money due 
under a judgment for temporary alimony, an 
amendment alleging pajinent of the judgment may 
be allowed to the affidavit of illegality.^2 Recov¬ 
ery of unpaid installments may be precluded by 

laches.^3 

§ 620. --Pleading 

a. Bill, petition, or complaint 

b. Answer, demurrer, or cross complaint, 

and replication 

c. Issues, proof, and variance 
a. Bill, Petition, or Comi^aint 

The bill, petition, or complaint In an action for sep¬ 
arate maintenance must allege the existence of the mar¬ 
riage relation and such other facts as are necessary to 
constitute a cause of action. 

The bill, petition, or complaint in an action for 
separate maintenance must state a cause of action^^ 
by allegations of facts which give defendant due 
notice of what he is called on to defend^5 and 
which constitute a proper basis for the relief 
sought,^® that is, there must be allegations of the 


8. Ga.—^Evans v. Evans, 14 S.E 2d 
95, 191 Ga. 752—-Higgs v. Higgs, 
85 S.E. 1041, 144 Ga. 20. 

9. S.C.—^Hornsby v. Hornsby, 198 S. 
E. 39, 187 S.a 463. 

10b Ga.—^Evans v. Evans, 14 S.B. 

2d 95, 191 Ga. 752. 

S.C.—^Hornsby v. Hornsby, 198 S.E. 

29, 187 S.C. 463. 

30 C.J. p 10,86 note 10. 

BstoppOl to anestioiL order 

Defendant, not appealing from or¬ 
ders denying petition to vacate tem¬ 
porary alimony order, is estopped to 
question such order on appeal from 
order adjudging him guilty of con¬ 
tempt in failmg to pay sum due 
plaintiff.—^Kurz v. Kurz, 24 N.E.2d 
j224, 302 IU.APP. 621. 

11. S.C.—^Hornsby v. Hornsby, 198 
S.E. 29, 187 S.C. 463. 

12. Ga.—^Evans v. Evans, 9 S.E.2d 
99, 62 Ga.App. 618. 

13. N.J.—^Wilson V. Wilson, 181 A. 
267, 14 N.J.Misc. 33. 

14. N.C.—Price v. Price, 125 S.E. 
*264, 188 N.C. 640. 

Flaiuturs pleading held snffloient 

(1) Generally. 

Ala.—Liove v. Love, 194 So. 656, 239 
Ala. 166—^Holland v. Holland, 106 
So. 397, 214 Ala. 66—Bearden v. 
Rearden, 97 So. 138, 210 Ala. 129— 
Sellers v. Sellers, 93 So. 824, 208 
Ala. 44. 

Ga.—Kennedy v. Kennedy, 186 S.E. 


553, 182 Ga. '686—Ozmore v. Oz- 
more, 175 S.E. 789, 179 Ga. 339— 
Ashworth v. Ashworth, 152 S.R 
828, 170 Ga. 329. 

Wash.—Sutton v. Sutton, 260 P. 1076, 
145 Wash. 642. 

30 C.J. p 1086 note 11 [a]. 

(2) Petition is sufficient to utate 
a cause of action for permanent ali¬ 
mony as against general demurrer, 
and to Justify award of temporary 
alimony, although neither the word 
“permanent" nor ^Temporary” was 
employed, the prayer being merely 
for “alimony."—^Pelot v. Pelot, 18 S. 
E.2d 648, 193 Ga. 316. 

(3) Pleading in contested action 
for separate maintenance was suffi¬ 
cient to sustain award without aver¬ 
ment that award was necessary for 
plaintiffs support.—Goetting v. Goet- 
ting, 252 P. 656, 80 Cal.App. 363. 

Allegatioiu of bill seeUng division 
of property do not defeat wife’s right 
to alimony.—^Boyd v. Boyd, 132 So. 
752, 159 Miss. 614. 

Pleading Invalidity of for^gn di¬ 
vorce 

In wife’s suit for maintenance, 
where the facts pleaded showed that 
the divorce decree granted the hus¬ 
band in Mexico was fraudulent and 
void, the complaint was not insuffi¬ 
cient because it did not pray for a 
decree declaring the Mexican decree 
to be void.—^Robins v. Robins, 142 A. 
168, 103 N.J.Bq. 26. 
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Petitloa. for maintenimoe and other 
relief held sufficient 

(1) Petition for alimony, cancella¬ 
tion of alimony contract, for Injunc¬ 
tion restraining husband’s disposi¬ 
tion of his property, and for general 
r'^lief.—Philips v. Philips, 162 S.E. 
672, 174 Ga. 413, followed in 162 S. 
R 676, 174 Ga. 420. 

(2) Petition to cancel, after pub¬ 
lished service, nonresident husband's 
conveyance of property in state and 
for alimony decree against property. 
—Jackson v. Jackson, 137 S.R 827, 
164 Ga. 116. 

(3) Petition for recovery of alimo¬ 
ny, cancellation of conveyance, and 
receivership.—^Wood v. Wood, 143 S. 
R 770, 166 Ga. 519. 

Condonation is an “affirmative de¬ 
fense’’ to be alleged and proved by 
party relying thereon and Is not re¬ 
quired to be negatived by opposing 
pleader.—^Phillips v. Phillips, 25 S. 
R2d 848, 223 N.C. 279. 

1& Ala.—Spafford v. Spafford, 74 
So. 354, 205 Ala. 283, L.R.A.1917D 
773. 

30 C.J. p 1086 note 12. 

la Cal.—Sherman v. Sherman, 190 
P. 464, 47 Cal.App. 208. 

SO C.J. p 1086 note 13. 

Prayer for maintenanca as including 
medical attention 

Support and maintenance asked for 
by wife, in suit for sunport and 
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marriage relation,the existence of grounds which 
entitle the wife to relief in equity or under stat¬ 
utes,the fact that the wife is living separate and 


apart from the husband,the husband’s failure or 
neglect to support the wife,^® and his financial abil¬ 
ity to provide support.^^ However, in view of the 


maintenance, included necessary 
medical attention.—Pledger v. Pledg¬ 
er, 1'35 S.W.2d 851, 199 Ark. 604. 
Prayer for general r^ef as indud- 
ing prayer for divorce 
If wife's prayer for relief specifies 
alimony as object, not mentioning di¬ 
vorce as object, bill is generally ac¬ 
cepted as for alimony only, notwith¬ 
standing request for general relief.—■ 
Wald V. Wald, 159 A. 97. 161 Md. 
493. 

Pleading cause of action for mainte- 
nanoe and custody of child 
Allegations under which wife, liv¬ 
ing apart from husband, seeks cus¬ 
tody of child in husband's care, con¬ 
stitute, under the statutes, a differ¬ 
ent cause of action than the cause 
involved in suit for separate main¬ 
tenance, and should be separately 
pleaded.—Fried v. Pried, 135 A, 674, 
99 N.J.Bq. 106. 

17. Fla.—^Marsicano v. Marslcano, 
84 So. 156, 79 Fla. 278. 

Nev.—^Hilton v. Washoe County Sec¬ 
ond Judicial Dist Ot., 183 P. <317, 
48 Nev. 128. 

Allegation that parties ^ere law. 
folly married” Is to be interpreted as 
meaning that they were married to 
each other.—^Thomas v. Thomas, 100 
So. 766, 211 Ala. 504. 

Allegation of cohahitatloiL 
Cohabitation after marriage, if 
necessary to equity of bill for sep¬ 
arate maintenance, will be presumed 
prima fade from fact of lawful mar¬ 
riage, and is necessarily implied 
from aUegation that respondent, aft¬ 
er about twenty years, voluntarily 
abandoned bed and board of com¬ 
plainant—^Thomas v. Thomas, 100 
So. 766, 211 Ala. 504. 

18; Ind.—Carr v. Carr, 33 N.H. 805, 
6 IncLApp. 377. 

SO CJ. p 1086 note 17. 

Grounds for separate maintenance 
see supra S 611. 

Cmdty or indignities 

ti-j Complaint for separate main¬ 
tenance on grounds of extreme cruel¬ 
ty 18 not insufficient merely because 
it alleges only acts of cruelty com¬ 
mitted subsequent to final separation 
of husband and wife.—Stitt v. Stitt, 
65 P.2d 1297, 8 Cal.2d 4i50. 

<2) Bill alleging husband's failure 
to support wife and his ability to do 
so was sufficient m suit for mainte¬ 
nance, notwithstanding it also con¬ 
tained allegations of cruelty, which 
would have been more suitable to a 
bill for a legal separation than to 
one for maintenance.-—Cissell v. Cis- 
sell, 61 F.2d 679, 61 AppJD.C. 271. 

C8) In wife's action for alimony 
without divorce, complaint should 


set out with particularity the lan- 
gruage and conduct of husband on 
which wife relies as constituting 
such indignities to her person as to 
render her condition intolerable and 
her life burdensome.—^Howell v. 
Howell, 25 S.B.2d 169, 223 N.C. 62. 
Grounds for divorce 

(1) Under Comp St. § 1667 as 

amended, in action for alimony with¬ 
out divorce, plaintiff must charge 
and prove such Injurious conduct of 
defendant as would entitle plaintiff 
to a divorce at least a mensa et 
thoro.—Phillips V. Phillips, 26 S.E.2d 
848, 223 N.C. 279. 

(*2) Only one cause for divorce, ei¬ 
ther a vinculo or a mensa et thoro, 
need he alleged and shown to au¬ 
thorize relief under statute provid¬ 
ing civil action for maintenance and 
sunpoTt—Hagedorn v. Hagedorn, 189 
S.E. 507, 211 N.C. 176. 

(3) A complaint charging aban¬ 
donment, nonsupport, and adultery 
was sufficient to state a cause of ac¬ 
tion for alimony without divorce.— 
Phillips V. Phillips, suprfL 

(4) Other cases see *30 C.J. p 1086 
note 17 [c]. 

18, Ala.—Jones v. Jones, 173 So. 49, 

23'3 AIa 642—Whitman v. Whit¬ 
man, 137 So. 666, 253 Ala. 557. 

20 CJ. p 1086 note 16. 

ShtffioieiLcy of allegations 

(1) Averments in wife's bill for 
separate maintenance, that she and 
husband had not lived together ea 
man and wife since before bill was 
filed, although they lived under same 
roof because wife had no means of 
support and husband refused to con¬ 
tribute to her support unless she 
continued to reside under same roof 
with him, were insufficient to justify 
relief since it did not show abandon¬ 
ment, separation, or failure to sup¬ 
port wife.—Jones v. Jones, 173 So. 
49, >233 Ala. 642. 

(2) Allegation that parties were 
living separate and apart when wife 
filed amended and supplemental com¬ 
plaint for separate maintenance was 
sufficient.—Sutton v. Sutton, 260 P. 
1076, 145 Wash. 642. 

(3) Other cases see *30 O.J. p 1086 
note 17 [a]. 

Gpecifio averxneiLt of abaadoxunoiLt 

In wife’s action for separate main¬ 
tenance and alimony without divorce 
on ground of abandonment, petition 
pleading facts from which abandon¬ 
ment was apparent and necessarily 
inferable with sufficient clarity to 
advise court or counsel of basis of 
complaint was sufficient, although 
not specifically stating that defend- 
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ant abandoned plaintiff.—Branson v, 
Branson, 123 P.2d 643, 190 Okl. 347. 
Separation, in connty 
Bill for support and maintenance 
showing residence in county need not 
allege that separation took place in 
county—Holland v. Holland, 106 So. 
•397, 214 Ala. 65. 

20. Ala—Love v. Love, 194 So. '556, 
239 Ala. 166—^Benton v. Benton, 
107 So. 827, 214 Ala. '351. 

N.J —Marquis v. Marquis, 189 A. 388, 
121 N.J.Eq. 288. 

Or.—^Kiessenbeck v. Klessenbeck, 26 
P.-2d 58, 146 Or. 82. 

80 C.J. p 1086 note 16. 

Alle<rations held sufficient 

(1) Bill alleging that on certain 
date husband deserted wife unjusti¬ 
fiably and had refused to live with 
wife, that prior to specified time hus¬ 
band had failed properly to main¬ 
tain wife OP to make any contribu¬ 
tions for support of wife and depend¬ 
ent children sufficiently showed 
abandonment and refusal or neglect 
to maintain wife and children as re¬ 
quired by statute.—Greenspan v. 
Greenspan, 18 A.2d 283, 19 N.J.Misc. 
153. 

(2) Complaint, in wife's action for 
separate maintenance, sufficiently al¬ 
leged that husband had not offered 
sufficient and adequate support— 
Sutton V. Sutton, 260 P, 1076, 145 
Wash. 542. 

AUegatioxL of abaadoxunent by hus¬ 
band does not import failure to fu]> 
nish support—Benton v. Benton, 107 
So. 827, 214 Ala. 35L 
Bestitation of wife 
Where plaintiff's petition in action 
for separate maintenance clearly 
showed that she was defendant's 
wife, and that defendant owned con¬ 
siderable realty and other property, 
she was not required to go farther 
emd show that she was absolutely 
destitute and in starving circum¬ 
stances.—Sinn V. Sinn, 294 N.W. 381, 
rS8 Neb. 621. 

21. Ala.—^Jones v. Jones, 1153 So. 
203, 228 Ala. 178. 

30 CJ. p 1086 note 16. 

AUegatioxui held sufficlexit 

(1) Wife's bill alleging that hus¬ 
band actually earned one hundred 
and seventy dollars per month was 
not demurrable, although it did not 
aver that husband owned property.— 
Drew V. Drew, 145 So. 495, >226 Ala. 
43. 

(2) Complaint alleging husband's 
father held husband's property for 
husband's benefit and to prevent wife 
and child from obtaining support 
was sufficient to show husband's 
financial ability to pay alimony.— 
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fact that the public in effect occupies the position 
of a third party in suits for separate maintenance, 
mere legal niceties in regard to pleading should not 
interfere with the meritorious consideration of the 
cause.^^ 

Where the action is instituted under a statute, a 
reasonably fair attempt must be made in the bill 
or complaint to bring the case within the statute 
but a bill or complaint for separate maintenance 
which does not follow the strict phraseolog>" of the 
statute is sufficient if its allegations are in sub¬ 
stantial accord with the statutory provisions.24 

Residence and property within jurisdiction. Res¬ 
idence need not be alleged,^5 except where the right 
to alimony or separate maintenance is predicated on 
the existence of a ground for divorce^® or except 
where such allegation is necessary to show juris¬ 
diction.^*^ 

Where the suit for maintenance is brought under 


a statute authorizing seizure of the husband’s prop¬ 
erty to provide funds necessary for the wife’s main¬ 
tenance, and where the husband cannot be served 
personally, as in the case of his nonresidence, it 
is essential that the bill set forth specifically the 
property of the husband which is within the juris- 
tion of the court,and it is insufficient to allege 
merely that he has property in the county.^® 

Lack of fault on pari of wife. Although several 
authorities require that the complaint allege, inter 
alia, that complainant was without fault in sepa¬ 
rating from her husband, other authorities do 
not regard such an allegation as essential.^^ 

Amount sought. In some jurisdictions, plaintiff 
must allege the amount which she seeks to recover 
for her support,^^ and she cannot obtain a greater 
allowance than is prayed for in the complaint.^^ 

Amendments; cure of defects. Defects in the 
petition or complaint are sometimes held to be 


Merritt v. Merritt, 168 S.E. 195, 169 ' 
S.C. ■36. 

(3) Bill which generally alleges 
the husband’s ownership of substan¬ 
tial real and personal property is 
sufficient to require reference as to 
his probable income, the fact that 
the bill contains irrelevant allega¬ 
tions not rendering it demurrabla— 
Rearden v. Rearden, 97 So. 138, 210 
Ala. 129. 

Allegatiomi held iiumillcient 

Bill which failed to allege that 
husband had any property or income, 
but alleged only that he was able to 
work and did work, and that he was 
amply able to support complainant, 
was demurrable for failure to show 
that husband had any incoma— 
Jones V. Jones, 153 So. 203, ^28 Alcu 
178. 

Statement of details respeottng hus¬ 
band’s Income 

(1) Wife’s bill for maintenance 
and support without divorce was not 
required to enter into detail as to the 
husband’s incoma—Love v. Love, 194 
So. 556, 239 Ala. 166. 

<2) A complaint alleging, in a 
wife’s action for separate mainte¬ 
nance, that defendant was working 
as a plumber and asking that plain¬ 
tiff be awarded ”a permanent sup¬ 
port of sufficient amount to support 
herself” and that the community 
property be assigned to the parties 
in such proportion as the court 
found just, was sufficient, although 
the facts known to plaintiff concern¬ 
ing defendant’s income or earning 
capacity and facts showing the ex¬ 
tent of plaintiff’s need of support 
were not stated.—Davis v. Davis, 
224 P. 478, 65 Cal.App. 499. 

22. Ala.—Jones v. Jones, 158 So. 

208, 228 Ala. 178, quoting Corpus 


Juris—Sellers v. Sellers, 102 So. 
442, 212 Ala. 290. 

80 O.J. p 1086 note 18. 

Bill fox maiutenauee as compared 
with bill fox divorce 

(1) A wife’s bill for maintenance 
and support without divorce need 
not be as full or show such fault on 
the part of the husband as would 
support a bill for divorca—^Love v. 
Love, 194 So. 565, 289 Ala. 166. 

(2) Petition for alimony need not 
allege facts authorizing divorce with 
strictness required in libel for di¬ 
vorce,—Webb V. Webb, 140 S.B. 872, 
163 Ga. 303. 

23. Ind.—^Arnold v. Arnold, 39 N.E. 
862, 140 Ind. 199. 

24. Ill,—MacKenzie v. MacKenzic, 
87 N.E. 848, 141 IlLApp. 126, af¬ 
firmed 288 Ill. 616. 

25. Cal.—Mattson v. Mattson, 188 
P. 443, 181 CaX 44. 

2a Fla.—^Marsicano v. Marsicano, 
84 So. 156, 79 Pla. 278. 

27. Ill.—Briney v. Brlney, 22-3 IlL 
App. 119. 

Jurisdiction as affected by residence 
of parties see supra S 615. 
Besidenoe in county 

Allegations in bill for support and 
maintenance as to residence of com¬ 
plainant and respondent were suffi¬ 
cient to show parties to be residents 
of county.—Holland v. Holland, 106 
So. 397, 214 Ala. 65. 

Befect not fatal whexa xesidence 
otherwise sufflciently aj^eaxs 
IlL—Augenstein v. Augenstein, 276 
IlLApp. 18. 

28. Pa—Jones v. Jones, 26 A2d 

327, 344 Pa 310—^Boudwin v. 

Boudwin, 182 A. 636, 320 Pa 147. 

Seizure of husband’s property in 
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suits for maintenance see supra § 
618. 

2S. Pa—^Boudwin v. Boudwin, su¬ 
pra 

30. N.C.—^Howell V. Howell, 25 S.E. 
2d 169, 223 N.a 62. 

30 C.J. p 1086 note 24. 

Allegations held sufficient 
A wife's bill for separate mainte¬ 
nance, charging that the husband 
by his conduct toward complainant 
and with other parties compelled 
her to leave him and made her life 
miserable and unendurable, was suf¬ 
ficient, if proved, to entitle her to 
separate maintenance, as against 
contention that it failed to show 
that the wife was without fault.— 
French v. French, 134 N.E. 38, 302 
IlL 152, reversing 220 IlLApp. 658. 

Failure to allege that husbaad’s 
acts of cruelty and misconduct were 
without adequate provDoation on 
wife’s part rendered complaint de¬ 
murrable for failure to state a cause 
of action.—Howell v. Howell, 85 S, 
E.2d 169, 223 N.C. 63. 

31. Ala»—^Love v. Love, 194 So. 555, 
239 Ala. 166—Jones v. Jones, 163 
So. 203, 228 Ala. 178. 

D.C.—^Brown v. Brown, 128 F.2d 319, 
74 APP.D.C. 309. 

80 C.J. p 1087 note 25. 

Jnstificatioii for separation need, not 
be all^ped 

CaL—Stitt V. Stitt, 65 P.2d 1897, 8 
OaLdd 450. 

32. Ind.—^Arnold v. Arnold, 39 N.E. 
862, 140 Ind. 199. 

30 aJ. p 1087 note 26. 

33. CaL—^Benton v. Benton, 65 P. 

152, 122 Cal, 395—Sherman v. 

Sherman, 190 P. 464, 47 CaLApp. 
208. 
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cured by amendment^^ or verdict but an amend¬ 
ment is properly refused where the effect of its 
allowance would be to render the amended peti¬ 
tion open to attack by general demurrer.36 

b. Answer, Deznurrer, or Gross Complaint, and 
Eeplication 

In actions for separate maintenance the answer must 
set forth sufScient grounds of defense, and under the 
practice In some Jurisdictions the defendant may file a 
cross bill or cross complaint for divorce. 

In some jurisdictions, the husband is not required 
to file an answer in a suit by the wife for separate 
maintenance;^*^ and where the bill of complaint is 

sworn to and alleges that defendant denies the mar¬ 
riage, the question of the denial or admission of 
defendant is raised as effectively as if set up in a 
sworn answer.^s Where an answer is filed as re¬ 


quired, it should set forth sufficient grounds of de¬ 
fense, and the general rules governing answers in 
civil actions ordinarily apply.^^ Allegations in the 
answer of infidelity on the part of the wife which 
are too vague and indefinite to constitute the basis 
of an action for divorce are entitled to no con¬ 
sideration in determining the question of the hus¬ 
band’s liability.-*® 

Objections to the sufiSciency of the complaint 
should be raised by demurrer but, where the 
bill amply alleges facts showing that complainant is 
entitled to the relief prayed for, it is not subject to 
demurrer by reason of facts which should be set 
up by plea or answer .^2 

Amendment It is not an abuse of discretion to 
refuse to allow an amendment of the answer after 
most of the testimony has been taken.^^ 


34. Ga.—Glover v. Glover, 107 S.B. 

8S1, 151 Ga. 574. 

Ill.—^Plotnitsky v. Plotnltsky, 241 

IlLApp. 166. 

Amendment to fthow commonpla^ 
nuunriag'e 

Petition for permanent alimony, 
based on srround tliat parties were 
llvingr In state of separation, may be 
amended by allegringr that marriage 
relation existed at time petition was 
filed, by reason of common-law mar¬ 
riage.—Heflinger V. Heflinger, 132 S. 
EL 8<3, 161 Ga. 867. 

Amandment Btating new cause of 
action 

<1) If wife’s reply seeking a di¬ 
vorce might be considered an 
amendment to her petition seeking 
alimony and custody of minor chil¬ 
dren, then a new cause of action was 
created, requiring the Issuance of a 
summons with a copy of the peti¬ 
tion as amended with service on de¬ 
fendant, and the court over objec¬ 
tion would be without jurisdiction 
to hear the cause until the time pro¬ 
vided by statute had expired.—Gaai- 
or V. Gasior, 35 N.E.2d 1021, 67 Ohio 
App. 84. 

(2) Amendment to petition for al¬ 
imony, alleging that agreement of 
common-law marriage occurred aft¬ 
er husband repudiated former cere¬ 
monial marriage, did not allege a 
different cause of action from origi¬ 
nal petition for alimony.—^Heflinger 
V. Hefllnger, 132 S.E. 85, 161 Ga. 867. 

(3) Amendment to petition, alleg¬ 
ing social and financial standing of 
parties and claim for lump sum ali¬ 
mony, did not allege different cause 
of action.—Heflinger v. Heflinger, 
supra. 

Amaudment praying fox divorce 

The petition, In an action for sep¬ 
arate maintenance, could be amend¬ 
ed so as to ask for an absolute di¬ 
vorce, no new issues being made by 


the amendment, and no other testi¬ 
mony being offered to support the 
amended complaint.—Burke v. 
Burke, 119 N.W. 129, 142 Iowa 206. 
Amandinen.t after dismissal 

After dismissal of wife’s action 
for permanent and temporary alimo¬ 
ny for want of prosecution, case is 
entirely out of court and no further 
relief can be granted therein, so that 
petition supplementary to and ex¬ 
pressly made part of dismissed pe¬ 
tition will not authorize grant of 
permanent or additional temporary 
alimony to wife.—Williams v. Wil¬ 
liams, 21 S.E.2d 229, 194 Geu 332. 

85* Ind.—^Harris v. ECarris, 101 Ind. 
498. 

36. Ga.—^Branch v. Branch, 66 S.B. 
243, 1'33 Ga. 539. 

37- Mass.—^Marshall v. Marshall, 
128 K.B. <27, 236 Mass. 248. 

38, Fla.—Chaves v. -Chaves, 84 So, 
6T2. 79 Fla. 602. 

39. Suflloiency of answer 

<1) Answer in wife’s petition for 
alimony not setting forth recitations 
of pleadings in adjudicated divorce 
action by husband in another state 
was defective.—^Metzger v. Metzger, 
167 N.E, 690, 32 Ohio App. 202. 

(2) That wife made personal ap¬ 
pearance in husband's action for di¬ 
vorce In another state was insuffi- 
I dent as defense in further prosecu- 
j tion of wife’s petition for alimony, 
and demurrer to answer setting up 
such defense was properly sus¬ 
tained.—^Metzger v. Metzger, supra. 

General denial filed in alimony 
case based on the husband’s miscon¬ 
duct raises the issue of misconduct, 
neglect of duty, and extreme cruelty 
between the parties just as if such 
matters had been specifically and 
affirmatively pleaded.—^Picker v. 
Picker, 187 N.E. 749, 46 Ohio App. 
82. 


Construction of answer 
Allegation in answer, in suit for 
separate maintenance, that marriage 
had been dissolved, is to be con¬ 
strued as averment that marriage 
was dissolved by court of competent 
jurisdiction.—Gross v. Gross, 139 So. 
218, 224 Ala. 212. 

Consistency 

In alimony suit, husband’s admis¬ 
sion of wife’s allegation that par¬ 
ties were living in bona fide separa¬ 
tion was not inconsistent with ‘alle¬ 
gation that wife had deserted hus¬ 
band, so as to preclude a verdict in 
favor of husband.—Taylor v. Taylor, 
Ga., 26 S.E.2d 506. 

Agreement of wife to abandon, suit 
for permanent alimony 

Where wife accepted named sum 
in full in settlement of temporary 
alimony, husband was held not to 
have alleged conduct or representa¬ 
tion by her that she would not con¬ 
tinue to sue for permanent alimony. 
—^Heflinger v. Heflinger, 132 S.B. 85, 
161 Ga. 867. 

40. N.C.—Cram v. Cram, 21 S.B. 
197, 116 N.C. 288. 

41- Ind.—^Walter v. Walter, 20 N. 

B. 148, 117 Ind. 247. 

Ruling prior to appearance term 
In suit for permanent and tempo¬ 
rary alimony, judge is without ju¬ 
risdiction, at Interlocutory hearing 
prior to appearance term, to pass on 
demurrer to petition, statute chang¬ 
ing rule as to time when demurrers 
may be determined being inapplica¬ 
ble except in equity cases where ex¬ 
traordinary relief is sought.—Evans 
v. Evans, 180 S.B. 710, 180 Ga. 767— 
Poster V. Foster, 174 S.B. 632, 178 
Ga. 791. 

42. Ala.—^Jones v. Jones, 67 So. 376,. 
174 Ala. 461. 

I '30 C.J. p 1087 note 34. 

43. Fla.—Warren v. Warren, 7B So. 

1 36, 73 Fla. 764, L.r:a.1917B 490. 
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Cross complaint. Except in a few jurisdictions,^^ 
in an action for separate maintenance, defendant 
ordinarily may file a cross bill or cross complaint 
for a divorce from plaintiff, this being deemed 
germane to the subject of the original bill or com¬ 
plaint.^® Likewise, the husband may file a cross 
complaint to have the marriage declared void on 
the ground of his insanity at the time of the cere¬ 
mony.^ 7 

Replication. A special replication which violates 
rules of court may be stricken out on motion.^® 

c. Issues^ Proof, and Variance 

In an action for separate maintenance, the plaintiff is 
required to prove the material allegations of the complaint 
and the proof must conform to the issues made by the 
pleadings. 

The issues in a suit for separate maintenance 
usually are not the same as those in a suit for di¬ 
vorce,^® and under some statutes, the only material 
issues are the existence of the marriage rdation and 
the abandonment of the wife by the husband.®® 
Plaintiff is required to prove the material allega¬ 
tions of her complaint which are put in issue by 


the answer®! but not those which are admitted in 
the answer,®2 or w'hich are mere surplusage and 
not essential to the cause of action.®® 

The evidence received must support the allega¬ 
tions of the pleadings®^ and be confined to such 
as is admissible thereunder.®® An immaterial var¬ 
iance is not fatal.®® 

§ 621. -Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Burden of Proof 

In an action for separate maintenance, the burden Is 
on the wife to prove the facta constituting the cause of 
action, including the failure or neglect of the husband to 
support her, but the burden is on the husband to prove 
the grounds for divorce alleged in his counterclaim. 

In an action for separate maintenance, the wife 
has the burden of proving the material facts which 
constitute her cause of action.®*^ Where the wife 
leaves the husband, this is prima facie an aban¬ 
donment on her part,®® and the burden of proving 


44. Mo.—Sharpe v. Sharpe, 114 S. 
W. 684, 134 Mo.App. 278. 

lla ITortli CaxoUxiA in proceeding 
by wife for alimony without divorce, 
husband cannot file a cross action 
for divorce since wife’s proceeding 
is grounded on existence of the mar¬ 
riage tie and presupposes its con¬ 
tinuance, while cross action for di¬ 
vorce admits existence of marriage 
tie and seeks to dissolve it. and con¬ 
sequently the issues are contradic¬ 
tory and the remedies inconsistent; 
and the statute providing that wife 
may institute proceeding for alimo¬ 
ny without divorce cannot be cir¬ 
cumvented by permitting the hus¬ 
band to file a cross action for di¬ 
vorce.—Shore v. Shore, 18 S.B.2d 
■353, 220 N.C. 802. 

45. Ala.—Gross v. Gross, 139 So. 
218, ;224 Ala. 212. 

30 C.J. p 1087 note 38. 

Cross complaint for separate main¬ 
tenance in suit for divorce see Di¬ 
vorce § 11. 

IgonreBident defendant 
In suit for separate maintenance, 
afldrmative answer by husband, not 
citizen of state, praying for divorce 
on ground of adultery, is authorized 
under statutes.—^Vilas v. Vilas, 138 
.So. 731, 103 Fla. 1124. 

Consistency with case made by an¬ 
swer to bill 

The cross bill must be consistent 
with the case made by the answer 
to the original bill; and where the 
husband denies the marriage in his 
answer, he is not entitled to divorce 
M a cfoss bill alleging abandonment 


by wife,—Gross v. Gross, 139 So. 
■218, 224 Ala. 212. 

40. Ill.—^Buckner v. Buckner, 170 
IlLApp. ‘314. 

47. Ill —-Pyott V. Pyott, 61 N.B. 88, 
90 I11.APP, 210, affirmed 191 IlL 
280. 

30 C.J. p 1087 note 40. 

48L N.J.—^Hollingshead v. Hollings- 
head, 110 A. 19, 91 N.J.Bq. 261. 

49. Ill.—^Pearsons v. Pearsons, 282 
I11.APP. 92. 

50. N.C.—^Hooper v. Hooper, 80 S.E. 
64, 164 N.C. 1—Skittletharpe v. 
Skittletharpe, 40 S.B. 861, 130 N. 
C. 72. 

51. Ill.—French v. French, 124 N.E. 
33, '302 Ill. 162—Short v. Short, 
266 IU.App. 133. 

Residence 

In suit for separate maintenance 
unconnected with causes of divorce, 
residence of defendant within state 
must be proved if complainant rests 
on defendant’s^ residence in state to 
establish court’s jurisdiction.—Bur- 
siel V. Bursiel, 168 So. 3, 124 Fla 
187. 

52. Ill.—^French v. French, 184 N.B. 
33, 302 Ill. 152. 

53. Adultery 

Where adultery is not an essen¬ 
tial element of the cause of action, 
it need not be proved, even though 
it has been pleaded.—^Pearsons v. 
Pearsons, >282 lU^App. 92. 

54. Fla.—Bursiel v. Bursiel, 168 So. 
3, 124 Fla 187. 

20 C.J. p 1087 note 42. 
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Proof snllLciexLt for granting sepa¬ 
rate maintenance, without necessary 
allegations therefor, does not war¬ 
rant relief.—^Benton v. Benton, 107 
So. 827, 214 Ala 321. 

55. Minn.—Brodsky v. Brodsky, 215 
N.W. 181, 172 Minn. 250. 

N.J.—^Fallon v. Phllon, 162 A. 406, 
111 N.JEq. 512. 

20 C.J. p 1087 note 43. 

PaUnre to moxre to make complaint 
more definite 

Where complaint was in general 
terms and defendant made do mo¬ 
tion to make it more definite and 
certain, refusing to exclude evidence 
of his misconduct with another wo¬ 
man introduced into his home by de¬ 
fendant, was not error.—Cleveland 
V. Cleveland, 122 S.E. 500, 128 S.a 
460. 

56. Ala—Sellers v. Sellers, 102 So. 
442, 212rAla 290. 

Conn.—Schaeffer v. Schaeffer, 25 A, 
2d 243, 128 Conn. 628. 

57. Md.—Simmont v. Slnomont, 153 
A. 663, 160 Md. 422. 

Mo.—Perkins v. Perkins, 157 S.W. 
2d 253, 236 Mo.App. 616—Carder 
V. Carder, 60 S.W.2d 706, 227 Mo. 
App. 1003. 

N.J.—^Acheson v. Acheson, 199 A. 
63, 124 N.J.Eq. 12. 

5& N.J.—Starkey v. Starkey, 21 N. 
J.Eq. 135. 

Xt cannot be presumed that sepa. 
ration was without jnstiflcation on 
the part of the aggrieved wife, in 
the absence of allegations and proof. 
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that she left him for justifiable cause,or that he 
consented to the separation,®® rests on the wife. 
If the wife claims that she made a good faith and 
unconditional offer to return to her husband, the 
burden is on her to prove such claim. 

Even in cases where the husband has left his 
wife, the burden rests on her to show that she is liv¬ 
ing separate and apart from him without her 
fault.®^ However, the proof required in such case 
is of a negfative character; the most that she can be 
expected to show in the first instance is that she 
reasonably performed her duty as wife,®® and the 
burden is on the husband to show that he had rea¬ 
sonable ground for leaving her.®^ Where the wife’s 
bill for divorce has been dismissed, and thereafter 
she sues for separate maintenance on the ground 
that she has been deserted by her husband after the 
dismissal of her bill for divorce, the burden rests 
on her to prove the subsequent desertion.®® 

Neglect to support. The burden rests on the 
wife to prove that her husband fails or neglects to 
support her,®® and in so far as her husband’s net 
profits enter into a determination of the amount to 
which the wife may be entitled, the burden rests on 
her to show the amount of such profits.®^ It will 


be presumed, until inability or disability is shown, 
that the husband is or will be able to furnish main¬ 
tenance or to contribute something thereto.®® 
Where the parties have entered into a separation 
agreement under which the husband has agreed to 
pay certain sums to the wife, it has been held that 
the husband has the duty of producing affirmative 
proof showing that the agreement was not unrea¬ 
sonable when made, having regard to his property 
and income at that time.®® 

Counterclaim, Where the husband counterclaims 
for divorce on the ground of adultery, the burden 
of proof is on him to prove the adultery.*^® 

b. Admissibility 

In an action for separate maintenance evidence which 
Is competent and relevant to prove the issues is admis¬ 
sible, but evidence Is inadmissible which Is incompetent, 
Irrelevant, or Immaterial. 

In an action for separate maintenance, evidence 
which is competent and relevant to prove the issues 
in the case is admissible,*^^ such as evidence tending 
to show the inability of the wife to support her¬ 
self,^® evidence of the value of the husband’s prop¬ 
erty,*^® and of his character evidence of the con¬ 
duct of the wife toward the husband,*^® and of the 


—Stitt V. Stitt, ffS P.2d 1‘297, 8 CJaL 
2d 450. 

5S. IlL—^Ewingr v. Ewing, 48 N.E.2d 
774, 319 IlLApp. 256—Stolberg v. 
Stolberg, 26 N.B.2d 171, 304 Ill. 
App. 258. 

Mass.—^Farrell v. Ffeurell, 159 N.E, 
495, 262 Maas. 209. 

N.J.—Gerhold v. Gerhold, 168 A. 4’37, 
109 N.J.Eq. 634—^Adams v. Adams, 
8 A.2d >214, 17 N.J.Misc. 234. 

Pa.—Commonwealth v. Bachman, 
164 A. 8^33, 108 Pa. 422. 

30 CJ. p 1087 note 48. 

Oraelty 

Complainant for maintenance as¬ 
sumed the burden of proving alle¬ 
gations of cruelty justifying separa¬ 
tion from husband.—O'Brien v. 
O'Brien, 142 A. 898, 103 N.J.Eq. 214, 
affirmed 147 A. 911, 105 N.J.Eq. 250 
—^Vishnauskas v. Vishnauskas, 135 
A. 73, 100 N.J.Eq. 68 . 

60l Pa.—Commonwealth v. Bach¬ 
man, 164 A. 833, 108 Pa.Super. 422. 

61. Md.—^McClees v. McClees, 158 
A. 349, 162 Md. 70. 

Wife, seeldng maintenance after 
dismissal of petition for divoroe for 
cruelty, had burden of proving bona 
fide effort for reconciliation, and 
doubt as to effort should be resolved 
against her.—O'Brien v. O'Brien, 142 
A> 898, 103 N.J.Eq. 214, affirmed 147 
A. 911, 105 N.J.EQ. 250. 

62. Ill.—Josephs V- Josephs, 50 N. 
E.2d 860, 320 Ill,App. '340. 

30 CJ. p 1087 note 49. 


63. Ill.—Hunter v. Hunter, 121 Ill. 
App. 380—Bartlow v. Bartlow, 114 
IlLApp. 604. 

64. Md,—Simmont v- Simmont, 15'3 
A. 665, 160 Md. 422. 

N.J.—D1 Brigida v. Di Bngida, 172 
A, 605, 116 N.J.Eq. 208. 

SO C.J. p 1087 note 52. 

65. Md.—McClees v. McClees, 158 
A. 349, 162 Md. 70. 

66 . N.J.—^Adams v. Adams, 6 A.2d 
214, 17 N.J.Misc. 234. 

67. CaL—^Parker v. Parker, 241 P. 
681, 74 OaLApp. 646. 

es. Ala^—^Thomas v. Thomas, 100 
^So. 766, 211 Ala. 604. 

69. Pa.—Commonwealth ex reL Mo¬ 
sey V. Mosey, 28 A.'2d 500, 160 Pa. 
Super. 416. 

7a N.J.—Gilson v. Gilson, 174 A. 

685, 116 N.J.EQ. 556. 

Burden of proving grounds for di¬ 
vorce generally see Divorce 5 123. 

71. Mo,—^Meredith v. Meredith, 
App., 166 S.W.2d 221. 

History of litigation between par¬ 
ties 

In wife's suit for separate mainte¬ 
nance on ground that husband aban¬ 
doned her, history of litigation con¬ 
sisting of wife's unmeritorlous suit 
to impress all of husband’s securi¬ 
ties and bank accounts with a trust, 
and husband's meritorious actions 
against wife to protect his proper¬ 
ty rights, was admissible as a his- 
^ tory of conditions which caused hus¬ 

240 


band to leave wife.—Meredith v. 
Meredith, supra, 

Bvldenoe as to what constitutes rea¬ 
sonable attorney’s fees 
In a wife’s suit against her hus¬ 
band for permanent alimony and for 
attorney's fees, it was not error to 
admit competent evidence as to 
what would be reasonable attorney's 
fees.—Durham v. Durham, 119 S.E. 
702, 156 Ga, 454. 

72. Conn.—Cunningham v. Cunning¬ 
ham, 52 A, 318, 75 Conn. 64. 

73. Conn.—Cunningham v. Cun¬ 
ningham, supra, 

30 C.J. p 1087 note 54. 

74. Ga,—^Montgomery v. Montgom¬ 
ery, 177 S.B. 3'37, 180 Ga, 120. 

In rebuttal of charge of cruelty 

(1) Evidence as to defendant hus¬ 
band's good character is admissible, 
in view of issue as to his alleged 
cruel treatment of wife.—^Mont\,om- 
ery v. Montgomery, supra. 

(2) Husband being sued for ali¬ 
mony without divorce by second 
wife could meet evidence as to cruel 
treatment of deceased first wife ajid 
plaintiff with evidence tending to 
show good character and general 
reputation.—^Albritton v. Albritton, 
185 S.E. 762, 210 N.O. 111. 

75. D.C—Melvin v. Melvin, 129 P. 
2d 39, 76 U.S.APP.D.C. 56. 

Wife’s harshuess as affeotliig 
amount of malntenaiLoe 
Under statute authorizing an 
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husbaod toward the wife,76 prior to separation, and 
of their attitude or conduct toward each other after 
separation ;77 and evidence of the husband’s rela¬ 
tions with other women.7^ Evidence of facts oc¬ 
curring after the institution of the suit is admis¬ 
sible where it bears on the amount required for 
the wife’s support and maintenance.79 Where a 
third person is joined as defendant, evidence of his 
acts and statements which tend to disprove his an¬ 
swer and disprove plaintiffs allegations is compe- 
tent.so 

On the other hand, evidence which is incompe¬ 
tent, irrelevant, or immaterial is inadmissible.^! An 
offer by the husband to resume marital relations is 
properly excluded where it was not made until aft¬ 
er a decree of separation had been entered in an¬ 
other state.^2 Evidence of what occurred on cer¬ 
tain visits of the husband to the wife after she left 
him may be inadmissible on the main issue of sep¬ 


arate maintenance, and yet be admissible on other 
issues.®^ 

c. Weight and Snl&ciency 

In suits for separate maintenance plaintiff must prove 
her case by at least a preponderance of the evidence, and 
when required by statute the testimony of the plaintiff 
must be corroborated. 

The facts entitling the wife to an allowance for 
separate maintenance must be established by a pre¬ 
ponderance of the evidence,although, as consid¬ 
ered infra this subdivision note 15, adultery must 
sometimes be proved beyond a reasonable doubt. 

The rules and statutes relating to the sufficiency 
of the evidence in divorce cases, as discussed in 
Divorce §§ 135-144, have been held inapplicable to 
suits for separate maintenance.^^ Thus in some 
jurisdictions, the rule requiring corroboration in 
divorce suits does not apply to suits for separate 
maintenance,^® although a judgment or decree for 


award of maintenance to a wife in 
such sums as would be allowed as 
permanent alimony In case of di¬ 
vorce, evidence that wife treated 
husband harshly for years before he 
left her was admissible in wife’s 
separate maintenance action as 
bearing on the amount to be award¬ 
ed, and was improperly excluded as 
“res judicata”, even If a Virginia 
decree denying husband a limited 
divorce on ground of cruelty deter¬ 
mined that husband was not entitled 
to a limited divorce under District 
of Columbia law.—Melvin v. Melvin, 
supra. 

76. Ind.—^Walter v. Walter, i20 N.E. 
148, 117 Ind. 247, 

Miscoiidiiot short of cruelty 

Evidence of conduct of husband 
toward wife which, while it did not 
amount to cruel treatment, showed 
that she had not without cause left 
him and determined to live separate¬ 
ly, was not objectionable on ground 
that it was irrelevant and imma¬ 
terial.—Evitt V. Evitt, 128 S.B. 661, 
160 Ga. 497. 

Evidence to corroborate wife’s tes¬ 
timony 

Testimony that witness saw wife 
with black eye and that wife was 
nervous was competent to corrobo¬ 
rate wife’s testimony of husband’s 
ill treatment—Albritton v. Albrit¬ 
ton, 185 S.B. 76-2, 210 N.C. 111. 

77. Ill.—Garvy v. Garvy, *33 N.B. 
2d 882. 310 IlLApp. 169. 

Conduct during suit 

In wife’s proceeding for support 
and maintenance under Divorce Act 
9 26, the court may look at the at¬ 
titude and conduct of the husband 
toward the wife, since the com¬ 
mencement of the suit, for the pur¬ 
pose of giving character to the act 
of the husband in separating him- 

42 C.J.S.-16 


self from his wife.—Cavil eer v. 
Cavlleer, 119 A. 101, 94 N.J.Eq. 160. 

78. Cal.—Sweasey v. Sweasey, 68 P. 
4o6, 126 Cal. l^S. 

Ill.—^Harding v. Harding, 64 N.B. 
587, 180 IlL 481, affirming 79 Ill. 
App. 590. 

78. Conn.—Cunningham v. Cun¬ 

ningham, 52 A. *318, 75 Conn. 64. 

80. Geu—Moss v. Moss, 86 S.E. 548, 
144 Ga. 194. 

81. Gra.—Durham v. Durham, 119 S. 
E. 702, 156 Ga. 454. 

Minn.—Brodsky v. Brodsky, 215 N. 

W. 181, 172 Minn. 250. 

Health of wife 

Excluding evidence that wife su¬ 
ing for support had been recently 
under physician’s care was not er¬ 
ror.—Brodsky v. Brodsky, supra. 
Frevious faUnre to support wife 
Excluding evidence of failure to 
support before the date when al¬ 
leged failure began was not error.— 
Brodsky v. Brodsky, supra. 

Treatment of former wife 
In action by second wife for ali¬ 
mony without divorce, refusal to al¬ 
low testimony that husband’s treat¬ 
ment of deceased first wife was 
good was not error, notwithstanding 
evidence tliat husband had treated 
first wife cruelly.—Albritton v. Al¬ 
britton, 186 S.B. 762, 210 N.C. 111. 

82. N.J.—Tehsman v. Tehsman, 117 
A. 34, 93 N.J.Bq. 42*3, affirming, 
114 A. 330, 93 N.XBq. 76. 

Xietter ttom defendaiLt to comr 
plalnant, after a foreign decree: 
granting complainant a divorce a I 
mensa et thoro, expressing a desire | 
to resume marital relations, was | 
properly excluded, such repentance, 
even if honest, being too late.— 
Tehsman v. Tehsman, supra. 
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83: HL—^Harris V. Harris. 109 Ill. 
App. 148. 

Custody of children 

Ill.—^Harris v. Hams, supra. 

8^ CaL—^Pedreira v. Pedreira, 164 
P. 30, *32 Cal.App. 711. 

Mo.—Glick V. Glick, 41 S.W.3d 624, 
226 Mo.App. 271. 

30 C.J. p 1088 note 63. 

Absence of fault 

It is the duty of a wife suing for 
separate maintenance to prove by a 
preponderance of the evidence that 
the separation was without her 
fault—Wasson v. Wasson, 236 111. 
App. 505. 

Wife’s offer to return 

Wife must show by preponder¬ 
ance of evidence that her offer to re¬ 
turn was made In good faith.—^Hoff¬ 
man V. Hoffman, 147 N.E. 110, ‘SIS 
Ill. 204. 

85. Ill.—See Pratt v. Pratt, 197 Ill. 
App. 530. 

N.J.—Shore v. Shore, 126 A. 320, 96 
N.J.Eq. 661. 

88. Idaho.—Stephens v. Stephens, 
>24 P.2d 52, 53 Idaho 427. 

SO CJ. p 1088 note 67. 

Corroboration in divorce suits see 
Divorce 9 136 c (2). 

In Hew Jersey 

(1) In suit for separate mainte¬ 
nance, corroboration of complain¬ 
ant’s testimony is not necessary.— 
Gerhold v. Gerhold, 158 A. 437, 109 
N.J.Eq. 634—Shore v. Shore, 126 A. 
820, 96 N,J.Eq. 661—Pmkinson v, 
Pinkinson, 11*3 A. 143, 92 N.J.Eq. 
669. 

(2) Decree for maintenance may 
be rendered on wife’s uncorroborat¬ 
ed testimony, although question of 
extreme cruelty is issue In mainte¬ 
nance suit—Zweig V. Zweig, 174 A. 
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separate maintenance cannot be granted on the un¬ 
supported testimony of plaintiff where corrobora¬ 
tion is required by statute.S7 In some jurisdictions, 
where to sustain a complaint for maintenance it is 
necessary to prove a state of facts which constitutes 
a cause for divorce, corroboration of plaintiffs tes¬ 
timony required by statute in divorce suits is also 
necessary in suits for separate maintenance.^® The 
degree of corroboration necessary, when corrobora¬ 


tion is required, depends largely on the facts and 
circumstances of the particular case.®® It need 
not be direct, but may be found in the surrounding 
circumstances.®® In the absence of collusion slight 
corroborating evidence may be sufficient.®^ 

Particular matters. The e\ndence in suits for 
separate maintenance has been held sufficient or in¬ 
sufficient to support a finding, judgment, or decree 
for the husband®® or the wife;®® or has been held 


763, 12 N.J.Misc. 761, aflarmed 174 A. 
485. 116 N.J.Ea. 589. 

(3) WTiere in a bill for separate 
maintenance the wife alleged an 
abandonment by reason of the bus- 
hand's extreme cruelty, evidence of 
the husband’s cruelty was held in¬ 
sufficient to entitle the wife to relief 
where her evidence was not corrobo¬ 
rated.—^Vishnauskas v. Vishnauskas, 
185 A. 73, 100 N.J.Ea. 68. 

87. Ohio.—Lesh v. Leah, 37 N.R2d 

•383. 138 Ohio St. 492. 

88. In ISarylaiid 

(1) In suits for permanent alimo¬ 
ny or separate maintenance, corrobo¬ 
ration of plaintifC’s testimony is 
necessary under Code Pub.Gren.L. 
1924 art 35 § 4, requiring corrobora^ 
tion in divorce suits.—Boeder v. 
Boeder, 186 A. 468, 170 Md. 579— 
Silverberg v. Sllverberg, 130 A. 325, 
148 Md. 682—Heinmuller v. Hein- 
muller, 105 A. 745, 133 Md. 491. 

(2) However, it has been stated 
that the rule is not applicable in 
isuits for separate maintenance.— 
Wiegand v. Wiegand, 142 A, 188, 166 
Md. 643. 

parol or doonmezitary efvidenoe 

Under the statutory provisions 
that a divorce or a judgment for ali¬ 
mony may not be granted on the 
testimony or admissions of a party, 
unsupported by other evidence, the 
other evidence may be either parol 
or documentary, or both.—Lesh v. 
Lesh, 87 N.E.2d 383, 138 Ohio St. 
49<2. 

jOorxohoratloii held 8iiffl.olen.t 

(1) In wife’s action for alimo-ny, 
certified copy of record in husband’s 
divorce proceedings in foreign state, 
supporting in a number of import¬ 
ant particulars wife’s testimony 
that husband intended to perpetrate 
a ftaud on her and foreign court by 
falsely alleging that he did not 
Icnow her address and by falsely as¬ 
serting that he had been a resident 
of the foreign state for more than 
ninety days, was sufficient evidence 
to support wife’s testimony as re¬ 
quired by statute.—^Lesh v. Lesh, 
supra. 

(2) Husband’s admission of hav¬ 
ing obtained a Mexican divorce 
while living in New York, coupled 
with failure to testify, was suffi¬ 
cient corroboration of wife’s testi¬ 


mony concerning abandonment if 
corroboration was required.—Green¬ 
span V. Greenspan, 18 A.2d 283, 19 
N.J.Misc. 153. 

90. N.J.—Grobart v. Grobart, 152 

A. 858, 107 446, affirmed 

166 A. 420, 109 N.J.Bq. 129. 

Svidsucft held snffloient 
In wife’s action for separate 
maintenance, although there was no 
direct corroboration of wife’s testi¬ 
mony as to specific acts of cruelty, 
evidence supported trial court’s find¬ 
ing that such acts were proved.— 
Sewell V. Sewell, 17 N.B.2d 59*3, 297 
I11.APP, 28‘3. 

91. Md.—^Engelberth v. Engelberth, 
150 A. 271. 159 Md. 700—Heinmul¬ 
ler V. Heinmuller, 105 A. 74'5, 133 
Md. 491. 

92. Svidence h^d snffioient 

(1) To sustain judgment, finding, 
or decree in favor of the husband 
and against the wife suing for sep¬ 
arate maintenance. 

Fla.—Chambers v. Chambers, 169 So. 
848, 125 Fla 359. 

Mo.—Glick V. Glick, 41 S.W.’2d 624, 
.226 Mo.App. 271. * 

N.J.—Weigel v. Weigel, 26 A.2d 251, 
132 N.J.Bq, 33—Giglio v. Giglio, 12 
A.2d 878, 127 N.J.Bq. 342. 

30 C.J. p 1088 note 63 [a] (2). 

(2) To sustain decree of divorce 
for the husband on his cross suit. 
N.J.—^Ribuik V, Rihnik, 12 A-^d 839, 

127 N,J,Eq. 276, 

Okl,—Stocker v. Stocker, 47 P.'2d 
107, 173 Okl. 64. 

(3) To sustain verdict for hus¬ 
band as against wife's claim for 
support, but providing for support 
of child by husband.—Snider v. 
Snider, 187 S.E. 861, 18-3 Ga 229. 
Svldeuoe held insnAclent 

(1) To support judgment, finding, 
or decree for husband and against 
wife suing for separate mainte¬ 
nance. 

Ill.—^McCarthy v, McCarthy, 219 Ill. 
App. 363. 

Ky.—Potter v. Potter, 61 S.W.2d 16, 
249 Ky. 450. 

(2) To support decree granting 
separate maintenance to husband.— 
Eckles y. Bckles, 4 N.W.2d 658, 231 
Iowa 1302. 

(3) To support husband’s cross 
suit for divorce. 
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Ill—^Holliday v. Holliday, 13 N.B.2d 
809, •294 IlLApp. 619. 

Mich.—Matheson v. Matheson, 283 
N.W. 580, 280 Mich. 279—Butler 

V. Butler, 266 N.W. 357, 268 Mich. 
387. 

N.J.—Carney v. Carney, 178 A. 210, 

13 N.J.Misc. 126, affirmed 176 A. 
165, 117 N.J.Bq. 659. 

Wash.—Cohn v. Cohn, 10*3 P.2d 866, 

4 Wash.2d 322. 

93. B'vldenoe held sofflolent 

(1) To sustain award of separate 
maintenance to wife. 

Ala.—Puckett v. Puckett, 200 So. 

420, 240 Ala. 607—^Henderson v. 
Henderson, 153 So. 646, 228 Ala. 
4'38. 

Conn.—Smith v. Smith, 169 A. 489, 
114 Conn. 575. 

Ga.—Hilburn v. Hllburn, 135 S.B. 
427, 163 Ga. 23. 

Idaho.—Stephens v. Stephens, 124 P. 

2d 152, 53 Idaho 427. 

Ill.—Josephs V. Josephs, 60 N.B.2d 
860, 320 IlLApp. 340—Hurff v. 

Hurff, 46 N.E.2d 180, 317 Ill.App. 
374—^Winger v. Winger, 19 N.E.2d 
147, 298 III.App. 629—Samuel v. 
Samuel, 3 N.B.2d 138, 286 IlLApp. 
593. 

Iowa.—^Bartlett v. Bartlett, *243 N.W. 
588, 214 Iowa 616. 

Md.—Silverberg v. Silverberg, 1'30 A. 
325, 148 Md. 682. 

Mich.—^Matheson v. Matheson, 283 
N.W. 580, 280 Mich. i279—Butler v. 
Butler, 266 N.W. 367, 268 Mich. 
387. 

Minn.—Barich v. Barich, *276 N.W. 

421, 201 Minn. 34—^Harer v. Harer, 
190 N.W. 343, 163 Minn. 317. 

Mo.—^Reeve v. Reeve, App., 160 S. 

W. 2d 804—Shreffler v. Shreffler, 
App., 31 S.W.2d 277. 

N.J.—^Reevares v. Reevares, 1 A.'2d 
377, 124 N.J.Bq. 236—Carstarphen 
V. Carstarphen, 191 A, 780, 121 N. 
J.Bq. 575. 

N.T.—^Martin v. Martin, 32 N.T.S.2d > 
860. 

Pa.—^Kemnitzer v. Kemnltzer, *6 A.2d 
671, '335 Pa. 106. 

Wash.—Cohn v. Cohn, 103 P.2d 366, 

4 Wash.2d 322. 

30 CJ. p 1088 note 63 [a] (1). 

(2) To sustain award of tempo¬ 
rary alimony for wife.—^Rearden v. 
Bearden, 97 So. 138, 210 Ala. 129. 

<3) To sustain decree conveying 
realty to wife euing for separate 
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sufficient or insufficient to show particular matters 
arising in connection with such a suit,®^ such as 
marriage and cohabitation,95 the fact of an existing 
separation,95 or cause justifying the wife in living 
separate from her husband,9 7 or the husband in 


living separate from his wife;®® or to show the 
fault of the wife in connection with their separa- 
tion,99 or the responsibility of the husband there¬ 
for and the evidence has been held sufficient or 


maintenance, In lieu of uncollectable 
alimony.—Moore v. Moore, 167 N.E. 
■792, 335 Ill. 517. 

Svidence lield insafflcleiit to sup¬ 
port award of separate maintenance 
to wife. 

Conn.—^Boushay v. Boushay, 27 A. 2d 
800, 129 Conn. 347. 

D.C.—Burnap v. Bumap, 33 E.2d '369, 
59 APP.D.C. 73. 

Fla—Godwin v. Godwin, 190 So. 603, 
139 Fla. 309. 

Ill.—Wasson v. Wasson, 236 IlLApp. 
505. 

Iowa.—Hill V. Hill, 208 N.W. 377, 201 
Iowa 864.. 

Md.—^Dearholt v. Dearholt, 2 A.2d 
428, 175 Md. 694—Wendel v. Wen- 
del, 139 A. 573, 154 Md. 11. 

30 C.J. p 1088 note 63 [b] (1). 
Particular amoiuits 

(1) Evidence sustained allowance 
of forty dollars a month with right 
to live in the dwelling house of the 
parties, where wife was directed to 
pay monthly installments of seven¬ 
teen dollars and forty-five cents on 
mortgage on house, the children were 
twelve and nine years of age, and 
husband was able bodied and earned 
twenty dollars a week.—Wright v. 
Wright, 6 S.B.2d 555, 216 N.C. 693. 

(2) One hundred*fifty dollars a 
month for maintenance of wife and 
three children was sustained by the 
evidence.—Wedderbum v. Wedder- 
burn, 295 F. 1014, 54 App.D.C. 193. 

(3) Evidence sustained allowance 
of three hundred fifty dollars per 
month, and recovery from the hus¬ 
band of four thousand two hundred 
dollars expended for wife’s mainte¬ 
nance.—^Edwards v. Edwards, 167 S. 
E. 97, 113 W.Va. 156. 

(4) Evidence that husband re¬ 
ceived from three hundred fifty dol¬ 
lars upward per week in this coun¬ 
try and SIX hundred dollars per week 
in England, in addition to royalties 
for theatrical performances, support¬ 
ed separate maintenance decree pro¬ 
viding that husband pay fifty dollars 
per week to wife until further order 
and allowing wife solicitors’ fees.— 
Smeck v. Smeck, 19 N.E.2d 411, 298 
IlLApp. 625. 

(5) Evidence was held insufficient 
to support an award of twenty dol¬ 
lars a month permanent alimony 
against husband, in view of need for 
further proof as to his income.— 
Hogers v. Rogers, 110 So. 140, 215 
Ala. 259. 

94. Ill.—Glennon v. Glennon, 19 N. 
E.2d 412, 299 IlLApp. 13. 


Authozization of wife to act for her 
husband when employing conn.- 
sel 

Evidence was held insufficient to 
show that a wife was authorized to 
act for her husband when employ mg 
an attorney to prosecute her action 
against the husband for separate 
maintenance.—Sumner v. Mohn, 190 
P. 368, 47 CaLApp. 142. 

95. Fla.—^Marsicano v, Marsicano, 
84 So. 156, 79 Fla. 278. 

Ill.—Pearsons v. Pearsons, 282 Ill. 
App. 92. 

96. Evidence held insufficient to 
show existing separation 

In suit for permanent alimony, 
evidence that during period of sepa¬ 
ration husband drove wife and her 
mother to Atlantic City, that hus¬ 
band gave wife automobile and 
electric refrigerator, that husband 
and wife spent week at Atlantic 
City, rooming together and sleeping 
together, and that husband and wife 
agreed on schedule for alternate use 
of shore bungalow owned by hus¬ 
band, did not show separation to 
have been such a complete interrup¬ 
tion of the married relation as that 
for which law provides its remedies. 
—Dearholt v. Dearholt, 2 A,2d 428, 
175 Md. 694. 

97. Evidence held sufficient 

(1) To show that wife was Justi¬ 
fied in leaving husband or in refus¬ 
ing to return. 

Conn.—^De Rosa v. De Rosa, 28 A.2d 
846. 

N.J.—Gerhold v. Gerhold, 158 A. 437, 
109 N.J.Eq. 634—Segal v. Segal, 
146 A. 189, 104 N.J.Eq. 457. 

60 C,J. p 1088 note 63 [al (7), (8). 

(2) To Justify wife in leaving on 
account of ill treatment by hus¬ 
band’s relatives. 

Ill.—Smith V. Smith, 226 IlLApp. 
157. 

Minn.—^Harer v. Harer, 190 N.W. 343, 
158 Minn. 817. 

Evidence held insuffloient to show 
that wife was Justified in leaving 
husband or in refusing to return. 
Md.—^Kirkwood v. Kirkwood, 170 A. 
180, 165 Md. 547. 

Minn.—Hoffmann v. Hoftznann, 218 
N.W. 659, 174 Minn. 169. 

N.J.—^Fallon v. Fallon, 162 A. 406, 
111 N.J.Eq. 512—^Rose v. Rose, 159 
A. 696, 10 N.XMisc. 390. . 

30 C.J. p 1088 note 68 [bj (6), (8). 
Wife’s fixed detezxnlaation to evade 
marital obligations 
Evidence showed that wife left 
home, not because of alleged cruel 

243 


treatment by husband, but because 
of fixed determination that she 
would no longer discharge her re¬ 
sponsibilities as wife and mother.— 
Blackwell v. Blackwell, 178 A. 279, 
13 NJ.Misc. 341. 

98b Evidence held sufficient 

(1) To show that husband was 
Justified in living apart from wife — 
Farrell v. Farrell, 159 N.E. 495, 262 
Mass. 209—30 C.J. p 1088 note 63 [a] 
( 10 ). 

(2) To sustain finding that defend¬ 
ant unjustifiably refused to live 
with or support his wife.—^Waller v. 
Waller, 200 NW. 480. 160 Minn. 431. 
30 C.J. p 1088 note 63 [a] (5). 
Evidence held insufficient 

(1) To Justify husband’s desertion 
of wife. 

N.J.—McLean v. McLean, 144 A. 583, 
104 N.J.Eq. 208. 

Pa.—Commonwealth ex rel. Herman 
V. Herman. 96 Pa.Super. 610. 

30 CJ. p 10S8 note 63 [bj (4). 

(2) To establish wife’s refusal to 
permit husband’s exercise of marital 
rights.—^Verro v. Verro, 145 A. 733, 
104 N.J.Eq. 864. 

99- m.—Ewing v. Ewing, 48 N.B.2d 
774, 319 IlLApp. 255. 

JPault of wife shown 

Iowa.—^Bemdt v. Berndt, 197 N.W. 

436, 198 Iowa 110. 

30 C.J. p 1088 note 63 [a] (9). 

Fault of wife not shown 
Ill.—Sewell V. Sewell, 17 N.B.2d 693, 
297 Ill.App. 288—^Augenstein v. 
Augenstein, 275 IlLApp. 18. 

Mo.—Reeve v. Reeve, App., 160 S.W. 
2d 804. 

30 C.J. p 1088 note 63 [aj (6). 

1. Evidence h^d sufficient 

(1) To show responsibility of hus¬ 
band for separation. 

Ala.—^Waldrop v. Waldrop, 134 So. 
1, 222 Ala. 625. 

Ill.—^Pearsons v. Pearsons, 282 III. 
App. 92. 

(2) To show that wife was driven 
out of house at point of gun.—^Tay¬ 
lor V. Taylor, 5 S.E.2d 374, 189 Qa. 
110 . 

Evidence held Insufficitfit to show 
responsibility of husband for sepa¬ 
ration.—Dearholt v. Dearholt, 2 A. 2d 
428, 176 Md. 694—30 C.J. p 1088 note 
63 [b] (7). 

Xf husband voluntarily pursues 
persistent course of wrongful oom> 
duct toward his wife, such as to ren¬ 
der her life with him unendurable, 
and thus compels the wife to leave 
him or Justifies her in so doing, the 
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insufficient to sustain charges such as cruelty,^ de- i other misconduct or to show refusal or neglect 
sertion or abandonment,^ habitual drunkenness/ or of the husband to support his wife,® or his ability 


inference may be justly drawn that 
he Intended to produce that result.— 
French v. French, 134 N.E. 33, 302 
111. 152, reversing: 220 lll.App. 658. 

2. Evidenoe held suidcieaLt to idiow 
cruelty of hnshaad 

(1) Generally. 

Idaho.—Stephens v. Stephens, 24 P. 

2d 52. 53 Idaho 427. 

Ill.—Sewell V. Sewell, 17 N.E.2d 593, 
297 IlLApp. 283. 

Iowa.—Crees v. Crees, 255 N.W. 515, 
218 Iowa 338—Bartlett v. Bartlett, 
243 N.W. 588, 214 Iowa 616. 

Md.—^Engelberth v. Engelberth, 150 
A. 271, 159 Md. 700. 

30 C.J. p 1088 note 63 [aj (12). 

(2) Cruelty without physical vio¬ 
lence.—Brookins v. Brookins, 300 N. 
W. 540, 230 Iowa 1272. 

(3) False accusations of unchasti¬ 
ty.—Vail V. Vail, 22 A.2d 413, 130 
N.J.EQ. 401. 

(4) Unprovoked quarrels and as¬ 
saults—^Karl V. Karl, 121 A. 513, 
95 NJJEq. 140. 

(5) Unnatural sexual practices.— 
Grobart v. Grobart. 152 A. 858, 107 
N.J.Eq. 446, affirmed 156 A. 420, 109 
N.J.Eq. 129. 

(6) Use of vile and indecent lan- 
gniage.—Sinn v. Sinn, 294 N.W. 381, 
138 Neb. 621. 

Evidence held insnfflcleiit to show 
cruelty of husband 

(1) Generally. 

Iowa,—^Agmew v. Agnew, 248 N.W. 
241, 216 Iowa 1—^Depping v. Dep- 
ping, 219 N.W. 416, 206 Iowa 1203 
—^Bemdt V. Bemdt, 197 N.W. 436, 
198 Iowa 110. 

Md.—Shpritz v. Shpritz, 200 A. 363, 
174 Md. 695—Wiegand v. Wiegand, 
142 A 188, 155 Md. 643—Wendel v. 
Wendel, 139 A 573, 164 Md. 11. 
Mich.—Potts V. Potts, 211 N.W. 74, 
237 Mich. 112. 

Njr.—Fallon v. Fallon, 162 A 406. 
Ill NJ.Eq. 612—McGulnness v. 
McGuinness, 153 A 503, 107 N.J. 
Eq. 614—Vishnauskas v. Vishnau- 
kas, 135 A. 73, 100 NJ.Eq. 68. 

30 C.J. p 1088 note 63 [b] (9). 

(2) Indignities. 

Mo.—^Brady v. Brady, App., 253 S.W. 
172—Snuffer v. Snuffer, 249 S.W. 
673, 218 Mo.App. 311. 

NC.—Pollard v. Pollard, 19 S.B.2d 
1, 221 N.a 46. 

Evidence held suffident to ehow 
cruelty of wife 

NJ.—Ribnik v. Ribnik, 12 A2d 839, 
127 NJ.Ba. 276. 

Evidence held insuffidest to show 
cruelty of wife 

Cal.—Miller v. Miller, 248 P. 24. 76 
OalApp. 614. 


Or.—^Birkenbeuel v. Birkenbeuel, 94 
P.2d 716, 163 Or. 163. 

30 C.J. p 1088 note 63 [b] (10). 

3. Evidence held sujBlclent 

(1) To show husband’s abandon¬ 
ment or desertion of wife. 

Cal.—Bolson v. Bolson, 11 P.2d 23, 
123 Cal.App. 173. 

Iowa.—Brown v. Brown, 8 NW.2d 
414. 

Md—Boeder v. Roeder, 185 A. 458, 

170 Md. 579—Howell v. Howell, 

171 A 869, 166 Md. 531—Lynch v. 
Lynch, 170 A 764, 166 Md. 300— 
Meginniss v. Meginniss, 124 A 393, 
144 Md. 39. 

Miss—Conn v. Conn, 186 So. 646, 184 
Miss. 863. 

NJ.—^Dwyer v. Dwyer, 31 A2d 812, 
133 NJ.Eq. 272—David v. David, 
162 A 638, 111 NJBq. 493—Green¬ 
span V. Greenspan, 18 A2d 283, 19 
NJ.Mlsc. 163. 

Pa.—^Kemmtzer v. Kemnitzer, 6 A 2d 
671, 335 Pa. 105. 

30 C.J. p 1088 note 63 ta) (3). 

(2) To show husband’s abandon¬ 
ment of wife as against contention 
that separation was by mutual 
agreement.—Hibbard v. Hibbard, 17 
S.W.2d 248, 229 Ky. 851. 

(3) To show husband deserted 
wife with intent to leave her with¬ 
out adequate means of support, war¬ 
ranting an award for separate main¬ 
tenance.—Walker v. Walker, 199 N 
W. 598. 228 Mich. 165. 

(4) To show that wife had aban¬ 
doned or deserted husband.—^Elsey 
V. Blsey, Mo.App., 297 S.W. 978. 
Evidence held insufficient 

(1) To show husband’s abandon¬ 
ment or desertion of wife.—Cohen 
V. Cohen, 187 A 104, 170 Md. 630— 
30 C.J. p 1088 note 63 [b] (3). 

(2) To establish desertion with in¬ 
tent to leave wife without adequate 
support.—^Potts V, Potts, 211 NW. 
74, 237 Mich, 112. 

(3) To show wife’s abandonment 
or desertion of husband. 

Hawaii.—^Bradbury v. Bradbury, 29 
Hawaii 638. 

Md.—Silverberg v. Silverberg, 130 A 
325, 148 Md. 682. 

30 C.J. p 1088 note 63 [b] (6). 

To constitute "abandonment” with¬ 
in statute authorizing wife to main¬ 
tain suit for separate maintenance 
because of husband’s abandonment, 
the evidence must show that the 
husband wrongfully abandoned the 
wife and that the abandonment was 
without the consent of the wife.— 
Perkins v. Perkins, 157 S.W.2d 263, 
236 Mo.App. 616. 

4. Drunkenness of husband 
Evidence including showing that 

husband suffered from an irreslstl- 
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ble habit of getting drunk established 
“habitual drunkenness” as ground 
for wife’s separate maintenance suit. 
—Holmstedt v. Holmstedt, Ill., 49 N 
E.2d 25. 

Drunkenness of wife 
In action by wife for separate 
maintenance on gn:*ound of cruel and 
inhuman treatment and praying cus¬ 
tody of minor children, evidence was 
insufficient to sustain husband’s re¬ 
criminatory charge that wife was 
habitual drunkard and not entitled 
to relief prayed for.—^Leonard v. 
Leonard, 266 NW. 537, 221 Iowa 722. 
Uninterrupted intoxication as essen. 
tlal 

Evidence of Intoxication without 
intermission is not necessary to 
prove "habitual drunkenness” as 
ground for separate maintenance, nor 
does the fact that husband volun¬ 
tarily abstained for short periods 
indicate that he was not guilty of 
habitual drunkenness.—^Holmstedt v. 
Holmstedt, Ill., 49 NB.2d 25. 

Ability to coatiime work 
In determining whether wife was 
entitled to separate maintenance on 
ground of husband’s "habitual 
drunkenness,” habitual drunker n^ss 
may not of itself prevent one rrom 
going to his work in the morning 
where his intoxication occurred at 
night.—Holmstedt v. Holmstedt, su¬ 
pra. 

5. Ill.—^Hopper v. Hopper, 41 NB 2d 
786, 314 IlLApp. 672. 

Abortion 

Evidence failed to establish wife’s 
alleged abortive acts as claimed by 
abandoning husband, who was sued 
for support and maintenance.—Di 
Bnglda V. Di Brigida, 172 A 605, 116 
NJ.Bq. 208. 

6. Evidence held sufficient to sliow 
refusal or neglect to support 

(1) Generally.—^Rlchman v. Rich- 
man, 18 A2d 403, 129 NJ.Eq. 114— 
Hartley v. Hartley, 121 A 138, 94 
NJ.Law 792—Greenspan v. Green¬ 
span, 18 A2d 283, 19 NJ.Mlsc. 153 
—30 C.J, p 108$ note 63 [a] (13). 

I (2) Irregularity, uncertainty, and 
inadequacy of payments shown.— 
Olsen V. Olsen, 24 A2d 217, 131 N 
J.Bq. 224. 

Evidence held Insufficient to shiow 
refusal or neglect to support 
NJ.—^Pierson v. Pierson, 181 A 26, 
119 NJ.Bq. 19—Dinnebeil v. Din- 
nebeil, 158 A 47*, 109 NJ.Eq. 694. 
30 C.J. p 1088 note 63 Ca] (14), [b] 
( 12 ). 

Proper support affirmatively shown 
Evidence showed husband, after 
abandoning wife, substantially and 
sufficiently supported her in her ac¬ 
customed style, precluding action for 
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to provide support;*^ or to show fraud, duress, or 
undue influence in the execution of an agreement 
between the spouses,^ or in the husband’s transfer 
of his property to third personsor to show con¬ 


donation or reconciliation,or bona fide efforts or 
offers on the part of one spouse to effect a recon¬ 
ciliation or to establish the residence of the 
parties.^2 


maintenance, in the absence of de¬ 
mand for larger allowance —Bing¬ 
ham V. Bingham, 29 S.W.2d 99, 325 
Mo. 696. 

Jnstiiication for zionsappoit 

(1) Evidence showed that hus¬ 
band’s refusal to support wife was 
without legal justification.—Segal v. 
Segal, 146 A. 189, 104 N.J.Eq. 457. 

(2) Evidence in wife’s action for 
husband’s abandonment without pro¬ 
vision for her support or mainte¬ 
nance failed to show reason justify¬ 
ing nonsupport of wife.—Potter v. 
Potter, 61 S.W.2d 15. 249 Ky. 450. 

7. Evidence held sufdoie&t 

(1) Evidence that husband had 
received thirteen thousand dollars 
from sale of stock in a dairy, a few 
months before trial of wife’s action 
for separate maintenance that hus¬ 
band owned other property worth at 
least five thousand dollars, and that 
husband, although not being engaged 
in any occupation at time of trial, 
had previously for a number of years 
been employed as manager of a 
dairy, justified finding that husband 
had ability to pay wife sixty dollars 
per month for separate maintenance. 
—^Davis V. Davis, 121 P.2d 623, 49 
CaLApp.2d 239. 

(2) Other cases see Vollmer v, 
Vollmer, 273 P. 1. 47 Idaho 135. 
ftejeotion .for military service as 

showing inability 

The rejection of a man by military 
authorities on the ground that he is 
physically and mentally disqualified 
for military service does not con¬ 
clusively show that he is so inca¬ 
pacitated that he may not earn 
something for the support of his 
wife and infant child, even though 
he may not be able to work regularly 
or to do a full day’s work at any 
one time.—^Arnold v. Arnold, Ga., 24 
S.E.2d 12. 

8. Evidenoe held snSLoient 

(1) In wife's action for seiiarate 
maintenance, evidence that husband, 
who had separated from wife, left 
the state and engaged in conduct 
calculated to deprive wife of all 
means of support before wife ex¬ 
ecuted a property settlement agree¬ 
ment wherein she agreed to waive 
further claims against husband for 
support, sustained finding that 
agreement was executed by wife 
without sufficient consideration, and 
that she was induced to sign agree¬ 
ment by “duress," “undue Influence," 
and “fraud." and that agreement 
was not binding on wife.-^Davis v. 
Davis, 121 P.2d 528, 49 CalJ^p.2d 
282. 


(2) Evidence was sufficient to 
show that wife entered into separa¬ 
tion agreement without fraud be.ncr 
practiced on her, that she knew and 
understood the import of what she 
was signing, and that there was a 
fair disclosure of all the assets of 
the husband and that agreement was 
not unreasonable.—Commonwealth 
ex rel. McClenen v. McClenen, 20D A. 
no, 131 Pa Super. 293. 

Duty of husband to show reason¬ 
ableness of agreement 
In wife’s proceedings for support 
wherein husband relied on agree¬ 
ment by which wife accepted a cash 
payment and certain furniture in 
settlement of her claim to support, 
evidence of wife attacking reason¬ 
ableness of terms of agreement and 
of circumstances indicating fraud 
and coercion in its procurement 
which was not explained required a 
full explanation of the transaction 
by husband and his counsel who as¬ 
sisted in procuring the agreement. 
—Commonwealth ex rel. McClenen 
V. McClenen, 193 A. 83, 127 Pa.Super. 
471. 

Matters considered 
In action for separate mainte¬ 
nance, the trial court could consider 
husband’s conduct in dismissing a 
divorce suit before wife could file 
a cross complaint for support in 
determining whether a subsequent 
property settlement agreement 
wherein wife agreed to waive fur- 
I ther claims against husband for sup¬ 
port was executed by wife under du¬ 
ress, undue influence, and fraud.— 
Davis V. Davis, 121 P.2d 623. 49 Cal. 
App.2d 239. 

9. Evidenoe held Insnffloient 
Findings that conveyances by de-, 

fendant husband to another were 
fiaudulent and void and that rents. | 
incomes, issues, and profits thereof 
should be sequestered for purpose of 
paying alimony and counsel fees 
held not sustained by evidence.— 
Schonfeld v. Engler, 160 So. 879, 119 
Fla. 138. 

10. Evidence held sufficient to show 
condonation 

Md.—Dearholt v. Dearholt, 2 A. 2d 
428, 176 Md. 694. 

Evidenoe held insnfficient to 2how 
reconciliation 

Mich.—^Bllumpp v. Klumpp, 286 N.W. 
171, 289 Mich. 97. 

Repetition of oondnot after oondona- 
tion 

(1) In suit for permanent alimony, 
there was no showing of such repe¬ 
tition of misconduct of husband as 
would support decree because of 
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persistence in it, notwithstanding 
".revious condonation.—Dearholt v. 
Dearholt. 2 A 2d 428, 175 Md. 694. 

(2) Evidence of husband’s actions 
after wife condoned his cruelty held 
insufficient to revive original cause 
for suit for maintenance —Rushmore 
V. Rushmore. 168 A, 614, 114 N.J.Eq. 
151. 

II. Evidence held insufficient to 
show bona fide efforts 

(1) On the part of husband.—Ger- 
hold V. Gerhold, 158 A. 437, 109 X. 
J.Eq. 634—^Verro v. Verro, 145 A. 
733, 104 N.J.Eq 364—Shore v. Shore, 
126 A. 320, 96 N.J.Eq. 661. 

(2) On the part of wife. 

III. —Hoffman v Hoffman. 147 NE. 

110, 316 Ill. 204—Stolberg v. Stol- 

berg, 26 NE.2d 171, 304 Ill.App. 

258. 

Md—Kirkwood v. Kirkwood, 170 A. 

180, 165 Md. 547. 

Evaluation of evidenoe 

(1) In suit for alimony, husband's 
reply to question whether he would 
resume cohabitation with deserting 
wife, who had few minutes before 
stated that she might be willing to 
return, was not entitled to much 
weight, since time for consideration 
was necessary to conclusive reply. 
—^Kirkwood v. Kirkwood, 170 A. 180, 
165 Md. 547. 

(2) In deserting wife’s suit for 
alimony, husband’s rights could not 
be made to depend on his answer to 
what he would do in imaginary cir¬ 
cumstances.—^Kirkwood v. Kirkwood, 
supra. 

Sell serving and ooneiitioned offers 

<1) Wife’s offer to return after 
second proceeding by her for divorce 
held to be self-serving maneuver, 
and without evidential value on 
question whether offer ante litem 
motcun was unconditional.—McClees 
v. McClees. 168 A. 349. 162 Md. 70. 

(2) Evidence held to show that 
deserting wife's offer to return was 
improperly conditioned and for pur¬ 
poses of alimony.—^McClees v. Mc¬ 
Clees, supra. 

(3) Where wife’s leaving was 
wrongful, her exaction of written 
promises as a condition of her re¬ 
turn was of evidential value only 
in showing her condition of mind at 
that time.—^Fallon v. Fallon, 162 A. 
406, 111 N.J.Eq. 612. 

Evidence held sufficient to show 
residence within jurisdiction 

(1) Of husband.—Greenspan v. 
Greenspan. 18 A.2d 283, 19 N.J.Misc. 
163—30 C.J. p 108S note 63 Ca] <15). 
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Proof of adultery. In an action for separate 
maintenance, the charge of adultery may be proved 
by circumstantial as well as direct evidence.^^ Xo 
prove adultery by circumstantial evidence, the op¬ 
portunity to commit the crime and the inclination 
must be established.^^ According to some author¬ 
ities the charge must be established beyond a rea¬ 
sonable doubt, or the evidence should be clear, 
convincing, and inconsistent with any probable in¬ 
ference of innocence.!® Evidence of the husband's 
adultery after separation has no bearing on the 
question of whether or not, at the time of separa¬ 
tion, the wife was without fault.!7 

§ 622. -Trial 

a. In general 

b. Questions of law and fact 

c. Instructions and verdict 

d. Findings by court 

e. Reference 

a. In (General 

In the absence of special statutory provisions, the 
general rules regulating the trial or hearing of causes 
ordinarily apply In actions for separate maintenance. 


General rules relating to the trial of civil actions 
or the hearing of suits in equity ordinarily are ap¬ 
plicable in actions for separate maintenance.!® The 
husband is entitled to a trial on the merits within 
a reasonable time after the granting of temporary 
alimony, but he may not complain of delay in the 
final hearing where he has not complied with the 
court's orders concerning temporary alimony.!® It 
is necessary that testimony be taken showing the 
existence of jurisdiction and grounds for separate 
maintenance.®® 

The rule prevailing in divorce cases, that the 
court is not bound by strict rules of evidence or 
practice, but exercises a broad discretion in the ad¬ 
mission of evidence as well as in other respects, as 
considered in Divorce § 148, applies with respect to 
the admission of evidence in suits for separate 
maintenance.®! The granting or denial of a mo¬ 
tion to reopen the hearing for additional evidence 
is addressed to the sound discretion of the trial 
court.®® 

Dismissal and nonsuit. In an action for sepa¬ 
rate maintenance or alimony, the bill will be dis¬ 
missed where plaintiff fails to prove her case,®® and 


(2) Of wife.—Kiplinger v. KipUn-| 
ger, 2 So.2d 870, 147 Pla. 243. j 
Bvldenee beld tiuBiiffioiexit to Show 
residexLCe wltliim JuxisdiotioiL 

(1) Of husband.—^Bursiel v. Bur- 
siel, 168 So. 3, 124 Fla. 187. 

(2) Of wife.—Bursiel v. Bursiel, 
168 So. 3, 124 Fla. 187—^Hendrie v. 
Hendrie, 159 So. 667, 118 Fla, 478. 

13. Md.—Wendel v. Wendel, 189 A. 
573, 154 Md. 11. 

Proof of adultery in suits for divorce 
see Divorce 9 139. 

Bvldenoe held suflloleiit to show 
husband guilty of adultery. Justify¬ 
ing award of maintenance to wife, 
ni.— Hill V. Hill, 238 IlLApp. 189. 
Md.—Wendel v. Wendel, 139 A. 673, 
154 Md. 11. 

Bvideaioe held luntffioleiit 

(1) To Justify finding of wife’s 
adultery, as charged in husband’s 
counterclaim.—Gilson v. Gilson, 174 
A. 686, 116 N.J.Bq. 556—Schwartz v. 
Schwarts 146 A. 67, 104 N.J.H<i. 420. 

(2) To establish wife’s right to 
separate maintenance on ground of 
adultery.—Agnew v. Agnew, 248 N. 
W. 241, 216 Iowa 1. 

Bizeot testimony by defendant’s 
brother as to having sexual inter¬ 
course with defendant’s wife, denied 
on cross-examination, did not sup¬ 
port defendant’s charge of adultery 
by wife, suing for separate mainte¬ 
nance.—^Zezima v. Zezima, 138 A. 406, 
99 N.XEq. 899. 

Connlvanoe 

In wife’s axition for separate main- i 


tenance in which husband filed de¬ 
fense of adultery, evidence sustained 
finding that whatever wrongs wife 
committed were committed with 
husband’s connivance.—Olds v. Olds, 
260 N.W. 1, 219 Iowa 1896, supple¬ 
mented 261 N.W. 488, 219 Iowa 1895. 

14. Md.—Wendel v. Wendel, 139 A. 
678, 164 Md. 11. 

N.J.—Gilson V. Gilson, 174 A. 685, 
116 N.J.Eq. 666. 

Mere opporttmity of husband to 
commit adultery does not Justify in¬ 
ference of guilt entitling wife to 
separate maintenance.—^Agnew v. 
Agnew, 248 N.W. 241, 216 Iowa 1. 

15. N.J.—Gilson V. Gilson, 174 A. 
685. 116 N.J.Bq. 666. 

Where wife is charged with of¬ 
fense as jQstlflcailon for husband’s 
abandonment and failure to support, 
it must be proved beyond reasona¬ 
ble doubt.—^Zezima v. Zezima, 133 A. 
406, 99 N.J.Bq, 899. 

Where hnsband’s oonntexclalm for 
divorce charges adtatery of wife, it 
must be proved beyond reasonable 
doubt.—Gilson v. Gilson, 174 A. 685, 
116 N.XBq. 656, 

16. Md.—Wendel v. Wendel, 139 A. 
678, 154 Md. 11. 

17. Ill.—Wasson v. Wasson, 236 Ill. 
App. 505. 

18. Mass.—O’Reilly v. O’Reilly, 199 
N.E. 741. 293 Mass. 332. 

Hearing on bill and answer 

<1) Under statutes providing for 
the hearing of chancery causes 
which have been set for hearmg, the 
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trial court may hear a suit for sepa¬ 
rate maintenance on the bill and an¬ 
swer on defendant’s motion, in the 
absence of the exercise of due dili¬ 
gence by plaintiff asserting her 
rights, notwithstanding the section 
of the Code dealing with separate 
maintenance suits is contained in 
the article dealing with divorce.— 
Goff V. Goff, 5 S.E.2d 735, 121 W.Va. 
479. 

(2) Hearing on bill and answer 
generally see Equity § 482. 

19. S.C.—^Hornsby v. Hornsby, 198 
S.B. 29, 187 S.C. 468. 

20. Fla»—Giddens v. Giddens, 1 So. 
2d 163, 146 Pla. 396. 

"Adversary cause” to be submitted 
ou merits 

Whether or not an answer is filed 
to a petition for divorce and ali¬ 
mony or for alimony alone, the cause 
is an "adversary cause’' and must be 
submitted and determined on Its 
merits, and there can be no Judg¬ 
ment by default in such cases.—Ga- 
sior V. Gasior, 35 N.E2d 1021, eT" 
Ohio App. 84. 

21 . N.H.—Pflug V. Pflug, 29 A.2d 
422. 

22 . Mass.—O’Reilly v. O’Reilly, 199 
N.E. 741, 298 Mass. 332. 

Abuse of disoretiou not shown in 
denial of application to reopen for 
further evidence.—Williams v. Wil¬ 
liams, 279 IlLApp. 274. 

23. Failure to prove ground for di¬ 
vorce 

Where plaintiff failed to substan— 
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under rule of court the suit may be dismissed for 
want of prosecution.24 Where, on a trial before, 
or with the assistance of, a jury, the wife introduc¬ 
es evidence tending to support her allegations, the 
court should submit the case to the jury, rather 
than grant a nonsuit.25 

b. Questions of Law and Fact 

Where an action for separate maintenance Is tried 
before a Jury, questions of fact ordinarily are for their 
determination. 

Where an action for separate maintenance is tried 
before a jury, the usual rule obtains that questions 
of fact are for their determination.^® The good 
faith of the husband in making an offer to resume 
marital relations is a question of fact,27 as is the 
question of whether or not husband and wife were 
living apart, although residing in the same house, 
where there may have been no cohabitation.The 


amount of the allow’ance,^® and the mode by which 
it shall be secured,have been held to be ques¬ 
tions of fact to be determined by the trial court. 

c. InstractioiLs and Verdict 

General rules regulating instructions and Jury verdicts 
usually are applicable in actions for separate maintenance. 

In actions for separate maintenance the court, in 
submitting the case to the jury, should give full,^^ 
accurate,*^ ^nd proper®® instructions, and refuse 
to give requested instructions containing erroneous 
statements of law.®^ 

Verdict. General rules governing verdicts of ju¬ 
ries ordinarily apply in actions for separate main¬ 
tenance.®^ In some jurisdictions the verdict of a 
jury in the trial of a suit for separate maintenance 
is regarded as merely advisory and may be disre¬ 
garded by the court.®® 


tiate any cause that existed when 
bill was filed entitling her to divorce, 
court was required to dismiss bill. 
—Kirkwood v. Kirkwood, 170 A. ISO, 
166 Md. 547. 

Reinstatement of cause 

Where wife instituted suit for 
alimony, and husband thereafter 
moved to Alabama and obtained di¬ 
vorce, and first alimony suit was 
dismissed, and wife instituted “re¬ 
newal** suit for alimony, an order, 
to which there was no exception, set¬ 
ting aside dismissal of first alimony 
suit and reinstating first alimony 
suit, was within jurisdiction of trial 
court.—Durden v. Durden, 12 S.R2d 
305, 191 Ga. 404. 

Pla.—^Hancock v. Hancock, 175 
So. 734. 128 Fla. 684. 

25. Ga.—Sikes v. Sikes, 85 S.H. 193, 
14$ Ga. 314. 

26. Ga.—Men v. Mell, 9 S,Bl2d 756, 
190 Ga. 508. 

N.C.—Barber v. Barber, 8 S.B.2d 204, 
217 N^.C. 422—^Masten v. Masten, | 
3 S.E.2d 274, 216 N.C. 24. | 

Abandoxuuent and failiira to sup-j 
port is a question for the Jury to 
determine where allegation is made 
by the wife and denied by the hus¬ 
band.—^Masten v. Masten, supra. 
Wife’s mlsoondiLet 
Ga.—Lange- v. Lange, 127 S.B. 743, 
160 Ga. 231. 

27. Alaska.—Olsen v. Olsen, 8 Alas¬ 
ka 616. 

28. Wash.—Sutton v. Sutton, 260 P. 
1076, 146 Wash. 642. 

29. Wash.—Sutton v. Sutton, supra. 
SO C.J. p 1089 note 71. 

Amount of award see infra S 624. 
aa N.C.—Crews v. Crews. 95 S.E. 
149, 176 N.C. 168. 

31. CaL—^Pedreira v. Pedreira, 164 
P. 30, 32 Cal.App. 711. 


32. Ga—Knox v. Knox, 77 S.R 628, 

139 Ga. 480. 

33. Ga.—Sikes v. Sikes, 86 S.R 193, 

143 Ga. 314. 

Xastructloiis held proper 

(1) Charge that, if the jury do not 
decide to fix alimony, if they do 
award wife alimony, and do not de¬ 
cide to fix it by the month, but in 
one lump sum, then to find for wife 
so many dollars and cents alimony, 
as one lump sum, was neither mis¬ 
leading nor confusing.—Evitt v. Ev- 
itt, 128 S.E. 661, 160 Ga. 497. 

(2) Charge authorizing jury to fix 
alimony payable in money or proper¬ 
ty was not objectionable as limiting 
the finding to a lump sum or prop¬ 
erty to be described by the jury.— 
Legg V. Legg, 140 S.R 868, 165 Ga. 
314. 

(3) Where husband, in wife's ac¬ 
tion for alimony without divorce, 
ajiswered that wife had committed 
adultery since marriage, charge that 
question was whether wife had com¬ 
mitted adultery after marriage and 
that misconduct, if any, prior to 
marriage would be no defense to 
question, was correct statement of 
law applicable to issue.—^Albritton 
V. Albritton, 185 S.B. 762, 210 N.C. 
111 . 

(4) Other cases.—^Hllbum v. Hil- 
bum, 136 SR 427. 163 Ga. 23. 
Znstruotions held erroneous 

(1) An Instruction in wife*s suit 
for alimony, that if the jury found 
for children the jury should fix an 
allowance which would be sufficient 
to provide for their maintenance, 
protection, and education until their 
majority, was erroneous, notwith¬ 
standing statutory provision that 
until majority it is duty of father 
to j?rovide for maintenance, protec¬ 
tion and education of child, since 

247 


such principle should be given to the 
Jury with proper explanation of dis¬ 
cretion vested in the jury.—Mell v. 
Mell. 9 S.R2d 756, 190 Ga. 608. 

(2) In wife's action to recover ali¬ 
mony and to set aside as fraudulent 
husband's deed to sister, instruction 
that transactions between near rel¬ 
atives should be scanned with care 
and that slight evidence of fraud 
may be sufficient to set transaction 
aside was error, in absence of quali¬ 
fication that the rule did not apply 
unless there was proof otherwise 
suggesting fraud.—^McCalhe v. Mc- 
Callle, 16 S.E.2d 562, 192 Ga. 699. 

(3) In wife's action to recover ali¬ 
mony and to set aside as fraudulent 
husband's deed to his sister, an in¬ 
struction alleging that a conveyance 
by a brother to a sister made at a 
time when the husband and wife 
were living in a bona fide state of 
separation, which fact was known to 
the sister, rendered such conveyance 
prima facie void, and that burden 
was on defendant to show the bona 
fides of the transaction, was error.— 
McCallie v. McCallle, supra. 
Bistractlon on qTiestioa. not in issue 

In wife's action for alimony where 
it was undisputed that husband had 
abandoned wife and children and 
had taken up his residence else¬ 
where, there was no error in failing 
to give the jury a definition of cruel 
treatment, since wife was entitled 
to recover alimony, irrespective of 
whether husband had been gniiltv of 
acts of cruelty.—^McCallle v. McCal¬ 
lie, 16 S.R2d 562, 192 Ga. 699. 

34. Ga.—^Parker v. Parker, 67 S.E. 

812, 134 Ga. 316. 

35. Verdict not contrary to law 
Ga.—Hilbum v. Hilbum, 136 S.B. 

427, 163 Ga. 23. 

36. 111.—^Megahy v. Megaliy, 51 N. 
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d. Findings 'by Court 

Under the practice in some Jurisdictions, the court is 
required to make findings of fact in actions for separate 
maintenance. 

Under the practice prevailing* in some jurisdic¬ 
tions, the court in suits for alimony or separate 
maintenance \vithout divorce is not required to make 
findings of fact,37 although it has been stated that 
it is the better practice to find the facts where they 
are in dispute.^® Under the practice in other ju¬ 
risdictions, on a trial before the court alone, it 
should in all cases make findings of fact covering 
the material issues presented by the pleadings,al¬ 
though it need not make findings as to immaterial 
issues.^® The findings should be of ultimate facts 
and not of mere conclusions.^^ 

6. Beference 

In a suit In equity for separate maintenance, an order 
may be made referring the cause to a master to take 
testimony and make his report. 

In a suit in equity for separate maintenance, an 
order referring the cause to a master to take tes¬ 
timony and make his report may be made in con¬ 
formity with the usual practice in chancery cases .^2 


Where the husband has failed to comply with an 
order of the court directing him to pay temporary 
alimony and suit money, the court may, in its dis¬ 
cretion, grant an extension of time for the taking 
of testimony before the master on the issue of per¬ 
manent alimony.'^s In a proper case the court may 
recommit the report to the master.^^ 

§ 623. — Determination, Decree, and En¬ 
forcement Thereof in General 

a. Determination in general 

b. Form and contents of decree 

a. BeterminatioiL in Gleneral 

An order or Judgment for maintenance will be entered 
only on compliance with the requirements of the local 
practice, but any relief authorized by the facts alleged 
and proved or admitted In a contested action may be 
awarded. A large discretion Is lodged in the court. 

An order or judgment for maintenance will be 
entered only on compliance with the requirements 
of the local practice.'*® In a contested action, any 
relief authorized by the facts alleged and proved 
or admitted may be awarded.*® The court may 
take the case under advisement and postpone its de- 


E.2d 75, 320 IllJ^-pp. 362—<!ope v. 
Cope, 207 IlLApp. 617—Kime v. 
Kime, 196 IlLApp. 344. 

Verdict as advisory in suits In equi¬ 
ty see Equity $ 510. 

37. Mo.—Buskie v. Buskie, App., 
203 S.W. 468. 

N.C.—Springer v. Springer, 136 S.E. 
193, 193 N.C. 35. 

Findings of fact by court generally 
see the C.J.S. titie Trial S§ 609- 
657, also 64 C.J. p 1227 note 12 et 
seq. 

Where complaint is sufilcient in. 
its allegatloiis, facts need not be 
found—^Peele v. Peele, 4 S.B.2d 616, 
216 N.C. 298. 

38. N.C.—Price v. Price, 126 S.B. 
264. 188 N.C. 640. 

Snfflclenoy of flndln^r 
In action under Comp.St. $ 1667, 
as amended by Pub.L.1921 c 123, 
and Pub.Ij.l923 c 52, court’s finding 
as to indignities and other miscon¬ 
duct, and plaintiffs lack of separate 
estate or means of subsistence, was 
sufficient to support Judgment for 
alimony without divorce.—^Prlce v. 
Price, supra. 

Wife’s adultery 

Under Comp.St. 9 1667, when put 
In issue, the fact of the wife’s adul¬ 
tery is required to be found against 
her when she would otherwise be 
entitled to the relief sought, and the 
application for alimony is denied on 
this ground.—^Price y. Price, supra. 

39. Cal.—Johnson v. Johnson, 164 
P. 421, 88 CaLApp. 93. 


Findings held suifioient 
CaL—McAuliffe v. McAullffe, 199 P. 

1071, 63 Cal.App. 352. 

Mass.—^Fleming v. Fleming, 199 N.B. 

319, 293 Mass. 147. 

30 C.J. p 1089 note 82 [aj. 

4a Cal.—McAuliffie v. McAuliUe, 
199 P. 1071, 63 Cal.App. 852. 
Conimnnity property where wife not 
entitled to maintenance 
After the court found that plain- 
tiffs allegations as to defendant’s 
cruelty were untrue so that she was 
not entitled to separate support and 
maintenance, the issue as to the 
community property of the parties 
became immaterial, and no finding 
was required thereon.—^McAuliife v. 
McAuliffe, supra. 

41. Ill.—^French v. French, 134 N.E. 
38, 302 Ill. 162. 

43. Fla.—^Hancock v. Hancock, 176 
So. 734, 128 Fla. 684. 

References in suits in equity see 
Equity §§ 518-662. 

Order of reference after abatement 
of aotion 

Where no affirmative action was 
taken in either wife’s suit for sep¬ 
arate maintenance or on husband’s 
answer seeking a divorce a vinculo 
matrimonii for over three years, both 
husband’s and wife’s causes of ac¬ 
tion were abated under statute and 
no action could be taken therein un¬ 
til proper proceedings to revive had 
first been Instituted, and hence ref¬ 
erence to a special master to take 
testimony in absence of any pro¬ 
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ceedings to revive the wife’s cause 
of action was error.—^Hancock v. 
Hancock, supra. 

43. Fla.—Giddens v. Glddens, 1 So. 
2d 163, 146 Fla. 395. 

41. Where master made erro3ieo<as 
findings as to husband’s flnanolal 
resources, which may have been 
overestimated, and it cannot be told 
how far the findings affected the 
amount of the allowance for sepa¬ 
rate maintenance recommended in 
his report, the report should be re¬ 
committed for reconsideration of the 
allowance.—^Pflug v. Pflug, N.H., 29 
A.2d 422. 

45. N.T.—^Anonymous v. Anony¬ 
mous, 24 N.T.S.2d 613. 

4a Cal.—Goettlng v. Goetting, 262 
P. 666, 80 CaLApp. 363. 

Support of wife and child 
Court having Jurisdiction over the 
parties may enter an order for the 
support of the wife and child.— 
Anonymous v. Anonymous. 29 N.T.S. 
2d 331, 176 Mlsc. 850. 

Bffeot of prior payments and deed 
In suits for divorce and separate 
maintenance the court has power, 
in decreeing separate maintenance, 
to require a husband to make month¬ 
ly payments for the support of his 
wife, and to pay the costs and at¬ 
torney’s fees, although up to the 
trial he hfiid turned over to her the 
greater part of his earnings, and 
had given her a quitclaim to the 
small real property owned by him. 
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cision in order to give the parties an opportunity 
to become reconciled and it may properly an¬ 
nounce that its order will be a dismissal of the suit 
if the parties resume living together without con¬ 
dition or qualification.^^ A decree entered by con¬ 
sent is valid^^ and need not be supported by proof.®® 
An agreement for maintenance between husband 
and wife is subject to approval or modification fey 
the court before a decree can be based thereon, 
and an oral agreement as to the contents of a pro¬ 
posed decree cannot ripen into a decree where the 
husband dies prior to presentation of such pro¬ 
posed decree to the court.52 The parties to the ac¬ 
tion cannot bind the court by an agreement as to 
pa>Tnent of accrued alimony.53 Where the husband 
has voluntarily been furnishing substantial support, 
a timely demand by the wife for a larger allowance 
is material in determining the equities of a suit for 
maintenance.®^ Where the husband has no means 
with which to support his wife and is unlikely to 
secure employment in the immediate future, the pro¬ 
ceeding may be reserved generally with leave to the 


wife to renew in the event of a change in the hus¬ 
band's financial condition and a resen'ation for 
further consideration in an otherwise final judg¬ 
ment of separation of the question of allowances for 
the wife’s support and expenses with leave to apply 
for such an award in the future is proper even 
though provisions as to the method of applying for 
such relief are premature.®® An order for the sup¬ 
port of a person on the basis of a void marriage 
is a nullity.®"^ 

Under a statute providing that after final adjudi¬ 
cation by the supreme court denying alimony in a 
separation action, if in the opinion of the family 
court the circumstances of the parties have changed 
or if it is shown to the satisfaction of the latter 
court that the petitioner is likely to become a pub¬ 
lic charge, the family court may entertain a peti¬ 
tion for support, an allowance may be granted by 
the family court only on a showing that the wife 
is about to become a public charge or that there 
has been a substantial change in the circumstances 
between the parties;®® but where it appears that 


—Morden v. Morden, 206 P. 877, 119 
Wash. 176. 

47. Mo.—Creasey v. Creasey, 161 S. 
W. 215, 168 Mo.App. 98. 

48. Mo.—Louis v. Louis, 114 S.W. 
1160, 134 Mo.App. 666. 

49- Ky,—Smith v. Smith, 33 S.W.2d 
661, 236 Ky. 693. 

Snshand’s waivox of defenses 
where separate maintenance decree 
is entered on consent is not objec¬ 
tionable, so long as effect of de¬ 
cree Is confined solely to matter of 
wife’s support, as sole purpose 
thereof is to liquidate into judicial 
order husband’s common-law obliga¬ 
tion to support wife.—^Polyckronos 
V. Polyckronos, 8 A.2d 266, 17 N.J. 
Misc. 260. 

60. Ky.—Smith v. Smith. 88 S.W. 
2d 651, 236 Ky. 693. 

51. N.J.—Braunstein v. Guarantee 
Trust Co., 168 A. 434, 114 N.J.Eq. 
181, affirming 161 A. 473, 106 N.J. 
Bq. 641. 

Power of oonxt to approve 
Where wife sues for alimony, 
court has power to approve agree¬ 
ment by husband and wife adjusting 
alimony.—Sponseller v. Sponseller, 
144 N.B. 48, no Ohio St 395. 

62. N.J.—^Braunstein v. Guarantee 
Trust Co., 168 A. 484, 114 N.J.Eq. 
181, affirming 161 A. 478, 106 N.J. 
Eq. 641. 

53. CaL—IVArcy v. lyArcy, 264 P. 
497, 89 Cal.App. 86. 

64. Mo.—^Bingham v. Bingham, 29 
S.W.2d 99, 326 Mo. 696. 

66. N.T.—Anonymous v. Anony¬ 


mous, 29 N.T.S.2d 331, 176 Misc 
860. 

6S. N.T.—Matthews v. Matthews. 
219 N.T.S. 341, 128 Misc. 426. 

67. N.Y.—^Marianaccl v. Marianacci, 
299 N.Y.S. 146, 164 Misc. 467— 
Kroner v. Kroner, 23 N.Y.S.2d 670. 

5a N.Y.—Costa v. Costa, 286 N.Y. 
S. 686. 247 App.Div. 192—Collins 
V. Collins, 283 N.Y.S. 796. 245 App. 
Div. 612. 

The words adjudication” 

within the statute embrace a case 
where a decree of separation was en¬ 
tered in the husband's favor, either 
on his complaint or counterclaim, 
hut a supreme court Judgment dis¬ 
missing wife’s complaint in action 
for separation, wherein husband in¬ 
terposed no counterclaim or affirma¬ 
tive defense, was not a ‘‘final adjudi¬ 
cation by the Supreme Court denying 
alimony in a separation action” so as 
to preclude wife from seeking family 
court order for support according to 
husband’s means.—^Kenneson v. Ken- 
neson, 36 N.Y.S.2d 676, 178 Misc. 832. 
Bad faith of wife 

After dismissal of wife’s com¬ 
plaint for separation on finding that 
wife had abandoned husband and 
refused to return although request¬ 
ed to do so several times, wife was 
not entitled to new order directing 
husband to make weekly payments 
for her support where wife's offer 
to return which was made after In¬ 
stitution of proceeding for support 
was obviously made in bad faith.— 
Myers v. Myers, 296 N.Y.S. 366, 261 
App.Div. 267. 


Belief from obligation to sopport 
wife 

Under statute, final adjudication 
by supreme court denying alimony 
in seoaratlon action relieves hus¬ 
band forever of duty to support wife 
except on showing of change of cir¬ 
cumstances or that wife is likely to 
become a public charge; but a su¬ 
preme court judgment dismissing 
wife’s complaint in action for sepa¬ 
ration, wherein husband interposed 
no counterclaim or affirmative de¬ 
fense, would not, ipso facto, forever 
relieve husband of obligation of suih 
porting wife according to husband’s 
means and station in life.—^Kenneson 
V. Kenneson, 36 N,Y.S.2d 676, 178 
Misc. 882. 

Supreme court judgment as res jndlpi 
cats 

(1) A supreme court Judgment 
dismissing wife’s complaint in action 
for separation, wherein husband in¬ 
terposed no counterclaim or affirma¬ 
tive defense, would be res judicata 
In wife’s proceeding for support in 
family court as to all issues neces¬ 
sarily determined by judgment, re¬ 
gardless of applicability of statute 
under which judgrment of supreme 
court denying alimony relieves hus¬ 
band of duty to support wife except 
on showing of change of circum¬ 
stances or that wife is likely to be¬ 
come a public charge; and supreme 
court judgment in such case barred 
family court from granting wife 
support according to husband’s 
means, where parties had continued 
living apart and wife adduced nc 
evidence that her continued unwill¬ 
ingness to resume maxital relations 
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the wife is likely to become a public charge the 
husband may be directed to pay into court a sum 
for her support.59 

Discretion of court, A large discretion is lodged 
in the court in separate maintenance cases, and 
it is properly exercised in discouraging rather than 
encouraging the permanency of separation between 
husband and wife.^i The possibility of reuniting 
the parties should be kept in view by the court in 
dealing with the proceeding.®^ 

b. Form and Contents of Decree 

(1) In general 

(2) Periodical pajTnents or gross sum 
(1) In General 

A decree for separate maintenance should conform 
to the requirements of the local practice, and must be cer¬ 
tain and definite in its terms, specifying the amount 
awarded. It may provide for its own termination on the 
happening of certain conditions, and may fix the time 
when payments are to begin. It should protect the rights 
of creditors of the husband. 


A decree for separate maintenance should con¬ 
form to the requirements of the local practice as 
to form and contents.®3 Thus it must conform to 
the pleadings®^ and proof;®® and it is also some¬ 
times necessary, or at least good practice, to incor¬ 
porate in the decree a statement of the findings of 
fact on which it is based.®® It must be certain 
and definite in its terms,®7 and should specify the 
amount awarded.®® It is proper to provide in a 
decree for separate maintenance diat the allowance 
shall continue only until the parties become recon¬ 
ciled,®® or until the husband shall remove the ob¬ 
jectionable conditions from his home and notify 
the wife to that effect,'^® or until the marriage rela¬ 
tion shall cease,7i or until the right to the allow¬ 
ance shall be barred in some legal way.*^® Unless 
authorized by statute,7® a decree granting support 
during the life of the wife^^ or providing for al¬ 
lowance beyond the future termination of the mar¬ 
riage*^® is erroneous; but a decree awarding an al¬ 
lowance “until further orders of the court” is prop¬ 
er notwithstanding the decree called the allowance 


was based on any facts not litigated 
in supreme court.—^Kenneson v. Ken- 
neson, supra. 

(2) Conclusiveness of Judgment In 
separate maintenance proceedings 
generally see infra § 627 b. 

ZTecesslty of vacatloai or modJiloa- 
tlon of decree 

A wife who was awarded no ali¬ 
mony by supreme court in separa¬ 
tion action could not ask family 
court to determine whether she was 
entitled to support by husband ac¬ 
cording to his means, and not mere¬ 
ly on a public charge basis, until 
supreme court decree was set aside 
or modified.—^Anonymous v. Anony¬ 
mous, 20 N.T.S.2d 514. 

Wife held not likely to become pnblio 
charge 

N.T.—Sanders v. Sanders, 86 N.T.S. 

2d 287, 178 Misc. 720. 

Ohaage of olxcTunstanoe not shown 
N.T.—^Kenneson v. Kenneson, 36 N. 
Y.S.2d 676, 178 Misc. 832. 

59. N.T.—Anonymous v. Anony¬ 
mous, 20 N.T.S.2d 614. 

Duty of wife to seek employment 
A wife who was granted support 
order on public charge basis, and 
who, although having substitute 
teacher's license, had no employment 
during summer vacation period, was 
under duty to seek other employ¬ 
ment.—^Kenneson v. Kenneson, 36 N. 
T.S.2d 676. 178 Misc. 832. 

eOk Ala.—^Murray v. Murray, 189 So. 
877, 238 Ala. 158^eller8 v. Sell¬ 
ers, 102 So. 442, 212 Ala. 290. 
Idaho.—Walker v. Manson, 289 P. 
86, 88, 49 Idaho 468, citing Coxpns 
Jnxls. 


HL—Schraeder v. Schraeder, 26 Ill. 
App. 624. 

Md.—^Palrbank v. Fairbank, 181 A. 
233, 169 Md. 212. 

Discretion as to amount of award 
see infra § 624. 

61. Ill.—Schraeder v. Schraeder, 26 
IlLApp. 524. 

62. Ala.—Clisby v. Clisby, 49 So. 
445, 160 Ala. 572, 135 Am.S.K. 110. 

N.H.—^Baker v. Baker, 9 A.2d 767, 
90 N.H. 307, 

63. Mass.—^In re Cameron's Kstate, 
27 N.£I.2d 696, 306 Mass. 138. 

64L Cal.—West v. West 276 P. 100, 
206 Cal. 706. 

Judgment held responsive to prayer 
Cal.—^Horton v. Horton, 116 P.2d 
606, 18 CaL2d 579. 

General prayer 

Alimony may be grranted complain¬ 
ant under general prayer.—Wohlert 
V. Wohlert, 114 So. 906, 217 Ala. 96. 

65. Cal.—West v. West, 276 P. 100, 
206 Cal. 706. 

Proof held to warrant decree 
N.J.—Schubert v. Schubert, 21 A.2d 
794, 130 N.J.Eq. 242. 

PisdingB held to support decree 
Masa—^Bradford v. Bradford, 4 N.E. 

2d 1005, 296 Mass. 187. 

Pindlsg held not to bar recovery 
Mass.—^Fleming v. Fleming, 199 N. 
E. 319, 298 Mass. 147. 

6& Xa XUinois 

(1) Although formerly decree was 
required to contain findings of ulti¬ 
mate facts, under Civ.PractAct S 
64 par (3), Smlth-Hurd StAnnot c. 

I no, $ 188 (3), effective Jan. 1, 1934, 

' special findings of the ultimate facta 
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or a certificate of evidence are not 
necessary to sustain a decree for 
separate maintenance.—^Bick v. Hick, 
277 ni.App. 329. 

(2) Decree held not erroneous.— 
Smeck v. Smeck, 19 N.B.2d 411, 298 
IlhApp. 626. 

(3) Decree or findings held insuffi¬ 
cient under former practice—^French 
V. French, 134 N.E. 33, 302 Ill. 162, 
reversing 220 Ill.App. 668—^Boucek 
V. Boucek, 228 Dl.App. 206—^Augen- 
steln V. Augenstein, 276 Ill.App. 18. 
67. Judgment held not void for 
certalnty where following stipula¬ 
tion of parties.—^D'Arcy v. D'Arcy, 
264 P. 497, 89 Cal.App. 86. 

66. Cal.—^D'Arcy v. D'Arcy, supra. 
69. Okl.—Walker v. Walker, 282 P. 

361, 140 Okl. 1. 

30 C.J. p 1089 note 91. 

Modification or termination of al¬ 
lowance see infra § 626. 

TO. Ky.—^Napier v. Napier, 220 S.W. 
736, 187 Ky. 722. 

71. Iowa.—Goldie v. Goldie, 98 N.W, 
630, 99 N.W. 707, 123 Iowa 176. 

Okl.—Walker v. Walker, 282 P. 361^ 
140 Okl. 1. 

72. W.Va.—Huff V. Huff. 80 S.B. 846,. 
73 W.Va. 330, 61 L.R.A.,N.S., 282. 

Bar or termination of right see su¬ 
pra S 612. 

73. Ga.—Smythe v. Banks, 73 Ga. 
303. 

74. Miss.—^Dewees v. Dewees, 5S 
Miss. 315. 

75. Idaho.—Vollmer v. Vollmer, 278 
P. 1, 47 Idaho 136. 

Allowance as dependent on continu¬ 
ance of marriage see supra S 612. 
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'‘permanent alimony.”76 decree may require 

the husband to pay certain debts contracted by the 
wife and the upkeep and necessary repairs of her 
apartment, and may give her the household goods 
and effects.'^'^ It may, if the issue is raised, prop¬ 
erly bar a claim for dower in lands in another 
state.78 A decree that the wife may live separate 
from her husband, and requiring the latter to con¬ 
tribute to her support, does not violate a statute 
providing that the husband is head of the family 
and may choose any reasonable place or mode of 
living and that the wife must conform theretoJ^ 

A decree reciting that the case has been tried on 
the merits is erroneous in the absence of such a 
trial.S^ 

Beginning of payments. Ordinarily a decree for 
separate maintenance is effective from the time of 
its passage,and operates prospectively,^^ but the 
court may fix the time at which the payments are 
to begin at a date either before,S3 at the same 
time as,S^ or after^S the date of the decree, and 
may provide that the payments shall begin after the 1 
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wife’s compliance with certain requirements of the 
court.®® 

The rights of creditors of the husband should be 
protected in the decree for separate maintenance.®^ 

Surplusage. A decree which conforms in sub¬ 
stance to a statute expressly authorizing the court 
to order periodical payments is not invalidated by 
additional words referring to the payments “as per¬ 
manent alimony,” the additional words may be 
rejected as surperfluous.®® 

(2) Periodical PajTnents or Gross Sum 

The decree ordinarily should provide for payments at 
stated intervals, and a lump sum instead of a periodical 
allowance is not favored, although it may be decreed in 
exceptional cases. 

In most jurisdictions it is proper and necessary 
that the decree provide for payments at stated in¬ 
tervals.®® A lump sum instead of a periodical al¬ 
lowance is not favored®® and should not be award¬ 
ed,®^ at least in the absence of peculiar circum¬ 
stances ;®2 but it may be decreed in exceptional cas- 


76. Ala.—Searcy v. Searcy, 5 So 2d 
97, 242 Ala. 129. 

77. Ill.—Williams v. Williams, 279 
IlLApp. 274. 

78. Kan.—^Fischer v. Xteach, 258 V. 
295, 124 Kan 97, certiorari denied 
Leach v. Fischer, 48 S.Ct. 218, 
276 U.S. 618, 72 L.Bd, 734. 

79. Idaho.—Radermacher v. Rader- 
macher, 100 P.2d 955, 61 Idaho 261. 

80. S.C.—^Hornsby v. Hornsby, 198 
S.B. 29, 187 S.C. 463. 

81. Md.—Winkel v. Winkel, 15 A.2d 
914, 178 Md. 489, 

Pa.—Commonwealth v. Romberger, 
52 Dauph.Co. 400. 

82. Death of ueoessary party 

Statutes relating to alimony and 
support do not justify judgments 
made after death of a necessary par- | 
ty, operating retroactively, and en¬ 
tered in a form of proceeding not 
authorized in the statutes them¬ 
selves.—^In re Cameron's Estate, 27 
N.E.2d 696, 306 Mass. 188. 

83. Md.—Winkel v. Winkel, 16 A.2d 
914, 178 Md. 489. 

Date of appllcatloiL 

In wife’s separate maintenance 
suit, order reserving decision on 
question of alimony pending final 
hearing and providing that alimony, 
if then allowed, should relate back 
to date of complainant’s application 
for alimony pendente lite, establish¬ 
ed right of complainant, if ultimate¬ 
ly successful, to have alimony run 
from such date, so as to require that 
alimony awarded by final decree, en¬ 
tered at direction of court of errors 
and appeals in its opinion reversing 


decree denying separate maintenance 
and nullifying marriage on defend¬ 
ant’s counterclaim, be paid from 
such date.—^Lindquist v. Lindquist, 
22 A.2d 289, 130 N.J.Bq. 611. 

Date of service of process 
Ala.—^Waldrop v. Waldrop, 134 So. 
1, 222 Ala. 625. 

84. Md.—Winkel v. Winkel, 15 A. 
2d 914, 178 Md. 489. 

85. Md.—Winkel v. Winkel, supra. 

86. Conveyance of realty 

Where decree for alimony without 
divorce provided that husband’s pay¬ 
ments should begin after wife’s com¬ 
pliance with requirement that she 
convey certain realty to her hus¬ 
band, alimony did not accrue until 
conveyance of the realty to hus¬ 
band by trustee appointed by the { 
court on wife’s failure to convey.— 
Wmkel V. Winkel, supra. 

87. N.J.—O’Neill v. O’Neill, 11 A.2d 
128, 18 N.J.Misc. 82, affirmed 12 
A.2d 839, 127 N.J.Eq. 278. 

80 C.J. p 1090 note 10. 

88. D.C.—^Rhodes v. Rhodes, 36 App. 
D.C. 261. 

89. Ala.—Gabbert v. Gabbert, 117 
So. 214, 217 Ala. 599. 

IlL—^In re Young’s Estate, 49 N.B. 
2d 742, 319 Ill.App. 527—Hopper v. 
Hopper, 41 N.E.2d 786, 314 HLApp. 
572. 

Ky.—Coleman v. Coleman, 262 S.W. 
7, 203 Ky. 246. 

N.J.—Tehsman v. Tehsman, 117 A. 
34, 93 N.J.Eq. 422, affirming 114 A. 
320, 93 N.J.Bq, 76. 

80 C.J. p 1089 note 97. 
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m Kew Hampshire, while general¬ 
ly the assignment of a portion of a 
husband’s estate to the wife is a 
provision for her support, the stat¬ 
ute providing for wife’s support 
when husband is insane or when 
cause is in existence which is, or if 
continued will be, a cause for di¬ 
vorce in favor of wife, was designed 
only to secure support on the basis 
of needs as they continue to exist 
while the situations the statute pro¬ 
vides for continue to exist, and it 
adopts the concept of a running ac¬ 
count rather than of a comprehen¬ 
sive settlement which is to be left 
in abeyance until the event of a di¬ 
vorce. Hence, in wife’s proceeding 
for support under statute, order for 
payment of husband’s debt to his 
wife and for assignment of part of 
his estate to her was erroneous and 
order for weekly payments being 
interrelated part of the entire de¬ 
cree would also fall.—Baker v. Bak¬ 
er, 9 A2d 767, 90 N.H. -SO?. 

9a S.C.—^Matheson v. McCormac, 
195 S.B. 122, 186 S.C. 93, 

91. Idaho.—Walker v, Manson, 289 
P. 86, 88, 49 Idaho, 468, citing CJor- 
pus jQXls. 

Ill.—In re Young’s Estate, 49 NR 2d 
742. 819 IlLApp. 527. 

Ky.—Coleman v. Coleman, 262 S.W. 

7, 203 Ky. 246. 

30 C.J. p 1089 note 98. 

9a Cal.—^Kusel v. Kusel, 81 P. 295, 
147 Cal. 67. 

Idaho.—Walker v. Manson, 289 P. 86, 
88, 49 Idaho 468, citing Corpus Jtu 
rls. 

•80 aJ. p 1089 note 99. 
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es^3 or when consented to.®^ Thus the wife may 
be given an option of accepting a lump sum on the 
failure or refusal of the husband to obey the or¬ 
der of the court as to periodical payments,^^ and 
the aw'ard of a lump sum has been held proper un¬ 
der a broad general statute authorizing the court to 
grant maintenance for such time as the nature of 
the case and the circumstances of the parties shall 
require.^® So the award of a lump sum is proper 
under a statute authorizing the decree to provide 
for payment “in one sum, or from time to time.’*^'^ 
A few statutes authorizing decrees against the prop¬ 
erty of the husband are deemed to be exclusive and 
to preclude a personal judgment against the hus¬ 
band and, under these statutes and the construc¬ 
tion placed thereon, a personal judgment for pay¬ 
ments periodically or in installments is not author¬ 
ized;®^ but, imder other statutes authorizing a de¬ 
cree out of the estate of the husband and the con¬ 
struction of “estate” as meaning income, a decree 
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ordering periodical payments is held to be correct^ 

§ 624. -Amount of Award 

a. In general 

b. Circumstances considered 
a. In General 

The amount of the award In suits for separate main¬ 
tenance Is determined In the same manner as in divorce 
suits. It rests largely In the sound discretion of the 
court and should be reasonable and just. 

The amount of the award in suits for separate 
maintenance is determined in the same manner as 
in divorce suits but the decree differs from al¬ 
lowance of alimony in a divorce suit in that ordi¬ 
narily it is only temporary relief for the present 
needs of the wife.® The amount to be awarded 
rests largely in the sound discretion of the court.^ 
It should be reasonable and just in view of the cir- 
cumstances.5 It should not be so large as to ren- 
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93. Ga.—^Heflinger v. Heflinger, 132 
S.R 85. 161 Ga. 867. 

Ky.—^Turner v. Turner, 262 S.W, 257, 
209 Ky. 327. 

S.C.—^Matheson v. McCormac. 195 S. 
EL 122, 186 S.C. 93. 

94. S.C.—^Matheson v, McCormac, 
supra. 

95. Iowa—Goldie v. Goldie, 98 N. 
W. 630, 99 N.W. 707, 123 Iowa 175. 

93. Mo.—Wagoner v. Wagoner, 267 
S.W. 654, 806 Mo. 241. 

97. Arlz.—Arendt v. Arendt, 135 P. 
2d fil5. 

9& Ind.--Iiaker v, LaJker, 168 N.R 
492, 90 Ind.App. 169. 

30 C.J. p 1089 note 3. 

Provisions as to, and enforcement 
against, property generally see in¬ 
fra S 625 f <1). 

99. Ind.—Bottorir v. Bottorff, 129 
N*.R 478, 190 Ind. 90—Stanbrough 
V. Stanbrougli, 60 Ind. 275. 

Contra Smith v. Smith, 74 N.R 
lOOS, 35 IndApp. 610. 

1. N.C.—Crews v. Crews, 95 S.R 
149, 175 N.C. 168, overruling Skit- 
tletharpe v. Sklttletharpe, 40 S.E. 
851. 130 N.C. 72. 

a. D.a—Melvin v. Melvin, 129 F.2d 
39, 7$ U.S.APP.D.C. 66. 

Mass.—Coe v. Coe, 46 N.E.2d 1017, 
313 Masa 232. 

N.J.—O’Neill V. O'Neill, 11 A.2d 1'28, 
IS N.J.Misc. 82, affirmed 12 A.*2d 
839, 127 N.jr.E<i. 278. 

OkL—^Branson v. BraJison, 123 P.2d 
643, 190 Okl. 347. 

30 C.J. p 1090 note 18. 

3}ivoroe from bed and board 
In fixing alimony allowance for 
wife not seeking divorce, statute 
providing for alimony on divorce 
from bed and board \should be con¬ 


sidered.—^Kiser v. Riser, 166 S.R 
304, 203 N.C. 428. 

3. Okl.—^Lewis v. Lewis, 135 P. 397, 
89 OkL 407. 

Absolute character of allowance of 
alimony in divorce suit see Di¬ 
vorce S 238. 

4. CaL—^Horton v. Horton, 116 P.2d 
605, 18 Cal.2d 579—^Parker v. Park¬ 
er, 241 P. 581, 74 Cal.App. 646. 

Idaho.—Walker v. Manson, 289 P. 
86, 88, 49 Idaho 468, citing Corpus 

Ill.—^Holmstedt v. Holmstedt, 49 N. 

E.2d 25, 383 Ill. 290. 

Kan.—Rumsey v. Rumsey, 90 P.2d 
1093, 160 Kan. 49. 

Md.—^Roeder v. Roeder, 185 A, 468, 
170 Md. 579—B^irbank v. Pair- 
bank, 181 A, 23*3, 169 Md. 213. 
Mass.—Coe v. Coe, 46 N.E.2d 1017, 
313 Masa 232. 

N.J.—Calabrese v. Calabrese, 146 A. 
330, 104 N.J.Eq. 450—O'Neill v. 
O'Neill, 11 A.2d 128, 18 N.J.Misc. 
82, affirmed 12 A.2d 839, 127 N.J. 
Bq. i278. 

N.C.—Wright v. Wright, 6 S.B.2d 
555, 216 N.C. 693. 

Okl.—^Branson v. Branson, 123 P.2d 
643, 190 OkL 347—Walker v. Walk¬ 
er, 282 P. 381, 140 Okl. 1. 

5. C.—Hornsby v. Hornsby, 198 S.E. 
29, 187 S.C. 463. 

W.Va-—Edwards v. Edwards, 167 S. 

B. 97, 113 W.Va. 156. 

30 C.J. p 1090 note 16. 

5. TT.S.—^Noflslnger v. Noffsinger, 
D.C.D.C., 50 P.Supp. 810. 

Ala-—Waldrop v. Waldrop, 134 So. 

1, 222 Ala. 625. < 

Ark.—Bonner v, Bonner, 166 S.W.2d 
.254, i204 Ark. 1006. 

Ill.—Holmstedt v. Holmstedt, 49 N. 
R2d 25, 383 HI. 290. 
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Iowa.—Cruse v. Cruse, 208 N.W. 324, 
201 Iowa 810. 

Ky.—Smith v. Smith, 76 S.W.2d 361, 
256 Ky. 703—^Pelphrey v. Pelphrey, 
21 S.W.2d 122, ‘231 Ky. 80—Hib¬ 
bard V. Hibbard, 17 S.W.2d 248, 
239 Ky. 351. 

Md.—Roeder v. Roeder, 185 A. 468, 
170 Md. 579—Wendel v. Wendel, 
139 A. 673, 164 Md. 11. 

Mass.—Coe v. Coe, 46 N.E.2d 1017, 
313 Mass. 232. 

Mich.—Stouten v. Stouten, 209 N.W. 
566, 235 Mich. 427—Walker v. 

Walker, 199 N.W. 598, 238 Mich. 
165. 

N.J.—Olsen v. Olsen, 24 A.2d 217, 
131 NJ.Bq. 224—Oliver v. Oliver, 
13 A.2d 310, 127 N.J.Eq. 367— 
Taylor v. Taylor, 141 A. 58*3, 102 
N.J Eq. 337—Habble v. Habble, 132 
A. 113, 99 N.J.Eq. 53, affirmed 183 
A. 919, 99 N.J.Eq. 885—Pattberg 
V. Pattberg, 120 A. 790, 94 N.J.Bq. 
715—O’Neill V. O'Neill, 11 A..2d 
128, 18 N.J.M 1 SC. 82, affirmed 12 
A.2d 839, 137 NJ.Bq. 278—Adams 
V. Adams, 8 A.3d 214, 17 N.J.Misc. 
234—Rich v. Rich, 171 A, 616, 12 
N.J.Misc. 310—^Lowing v. Lowing, 
150 A. 824, 8 N.J.Misc. 488. 

N.T.—Doliner v. Holiner, 42 N.T.S. 
2d 861. 

Or.—Birkenbeuel v. Birkenbeuel, 94 
P.2d 716, 163 Or. 163. 

Pa.—Clark v. Clark, l? Pa.Dlst. & 
Co, 600—Commonwealth v. Schaef¬ 
fer, 32 Berks Co.L.J. 237—Com¬ 
monwealth V. Wakefield, 68 Dauph. 
Co. 185—Commonwealth v. Which- 
ello, 53 Dauph.Co. 178—Common¬ 
wealth V. Romberger, 62 Dauph. 
Co. 400—Tobias v, Tobias, 36 Luz. 
Leg.Reg. 228. 

S.C.—^Boswell V. Boswell, 159 S.R 
662, 161 S.C. 358, 
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der separation attractive to the wife,® nor should 
it be so small as to compel the wife to return to, 
and cohabit with, the husband from sheer necessi- 
tyJ The order for support is not a punishing or¬ 
der,® and liberality by the court has no place in 
it.® 

Particvlar allowances^ Various specific allowanc¬ 
es have, under the circumstances of the particular 
case, been held excessive^® or not excessive.^^ 

b. Circumstances Considered 

The question as to what constitutes a proper and 
reasonable allowance for the wife depends on a variety of 
circumstances which may be grouped generally under the 
heads of the husband’s means, resources, or ability to 
pay, and the needs of the wife as measured by her con¬ 


dition and station in life or that of her husband. One 
third of the husband’s income has been considered a rea¬ 
sonable amount, but there is no fxed rule as to the al¬ 
lowance of any specified proportion of income. 

The determination of what constitutes a proper 
and reasonable allowance for the wife is not a mere 
mathematical calculation,^2 ^nd rests on no fixed 
standard.^® Each case depends on its own partic¬ 
ular facts, since no two cases are exactly alike,^^ 
and there are no precedents that need be followed, 
but only guides that may or may not be followed, 
depending on the facts of the particular case.^® 
The question depends on a variety of circumstanc- 
es,i® which may. be grouped generally under the 
heads of the husband’s means, resources, or ability 
to pay,^*^ and the needs of the wife,^® as measured 


W.Va.—Edwards v. Edwards, 167 S. 

B. 97, 113 W.Va. 156. 

30 C.J. p 1090 note 17. 

61 N.J.—Rhodes v. Rhodes, 114 A. 
414, 92 N.J.Eq. 252—Adams v. 

Adams. 8 A.2d 214, 17 N.J.Misc. 
234—Flavell v. Flavell, 178 A. 69, 
13 N.J.Misc. 435. 

7, N J.—Rhodes v. Rhodes, 114 A. 
414, 92 N.J.Eq. 252. 

8. The expressions ''gtiilty hns- 
1)and” and '^innocent wife” and sim¬ 
ilar expressions, used by courts in 
matrimonial suits, are only descrip¬ 
tive expressions used to designate 
the parties and to show which 
spouse obtained a decree.—O’Neill v. 
O’Neill, 11 A.2d 128, 18 N.J.Misc. 
82, affirmed 12 A.2d 839, 127 N.J.Eq. 
278. 

9- N.J,—O’Neill V. O’Neill, supra. 

10. Ky.—Mottley v. Vittitow, 64 S. 
W.2d 448, 2'51 Ky, 197—Faulkner 

V. Faulkner, 54 S.W.2d 905. 246 
Ky. 238—MacGregor v. MacGreg¬ 
or, 31 S.W.2d 889. 235 Ky. 498, 

Neb.—Sinn v. Sinn, 294 N.W. 381, 
138 Neb. 621. 

N.J.—David V. David, 162 A. 588, 
111 N.J.Eq. 493. 

Okl.—Branson v. Branson, 123 P.2d 
643, 190 Okl. 347. 

Pa.—Commonwealth v. Nugent, 85 
Pa, Super. 147. 

Wash.—^Holland v. Holland, 247 P. 

465, 139 Wash. 424. 

30 C.J. p 1091 note 60. 

11. Ala.—^Windham v. Windham, 
174 So. 600, 234 Ala. 309—Ex parte 
Allan. 125 So. 612, 220 Ala. 482— 
Thomas v. Thomas, 100 So. 766, 
'211 Ala. 604—Rearden v. Rearden, 
97 So. 138, 210 Ala. 129. 

Ariz.—^Arendt v. Arendt, 135 P.2d 
215. 

Ark.—McDougal v. McDougal, 171 S. 

W. 2d 942, 206 Ark. 946. 

Gte.—Lanier v. Lanier, 121 S.B. 885, 
157 Ga. 284—West v. West, 116 S. 
E. 540, 155 Ga. 366. 

Idaho.—Pilliner v. PUliner, 133 P.2d 
736. 


Ill.—Sewell V. Sewell, 17 N.B.2d 593, 
297 Ill.App. 283—^Pearsons v. Pear¬ 
sons. 282 Ill.App. 92—^Williams v. 
Williams. 279 IlLApp. 274. 

Iowa.—Brookins v. Brookins, 300 N. 
W. 540. 230 Iowa 1272—Williams 

V. Williams, 297 N.W. 294, 230 1 
Iowa 244—Olds v. Olds, 260 N.W. 
1, 219 Iowa 1395, supplemented 261 
N.W. 488, 219 Iowa 1895—Bart¬ 
lett V. Bartlett, 243 N.W. 688, 214 
Iowa 616. 

Kan-—Blair v. Blair, 86 P.2d 1004, 
149 Kan. 3. 

Ky.—White v. White, 64 S.W.2d 24, 
245 Ky. 618. 

Md.—^Meginnlss v. Meginniss, 124 A. 
393, 144 Md. 39. 

Mass.—Fitzgerald v. Fitzgerald, 138 
N.E, 234, 244 Mass. 61. 

Minn.—Sybilrud v. Sybilrud, 291 N. 

W. 606, 207 Mmn. 371. 

Mo.—^Wagoner v. Wagoner, 267 S.W. 
654, 306 Mo. 241—Carder v. Card¬ 
er, 60 S.W.2d 706, 227 Mo.App. 
1005, 

N.J.—Wilkinson v. Wilkinson, 25 A. 
2d 891, 131 N.J.BQ. 487—Vail v. 
Vail, 22 A.2d 413, 130 N.J.Eq. 401. 
Okl.—Walker v. Walker, 282 P. 361, 
140 OkL 1. 

Or.—Jackson v. Jackson, 36 P.2d 
178, 148 Or. 807. 

Pa.—^Kemnltzer v. Kemnitzer, 6 A. 
2d 571, 335 Pa. 106—Common¬ 

wealth V, Nolde, 161 A, 450, 105 
Pa. Super. 334—Commonwealth v. 
Schaeffer, 32 Berks Co.L.J. 237. 
S.C.—^Thomas v. Thomas, 188 S.E. 
367, 182 S.C. 16—^Lynch v. Lynch, 
136 S.B. 25, 138 S.C. 1. 

Wash.—Glesin v. Glesin, 226 P. 262, 
130 Wash. 122. 

30 O.J. p 1091 note 61. 

12. N.J.—O’Neill V. O’Neill, 11 A.2d 
128, 18 NJ.Misc. 82, affirmed 12 
A.2d 839, 127 N.J.EQ. 278. 

13. OkL—^Branson v. Branson, 123 
P.2d 645, 190 Okl. 347. 

14. N.J.—Greenspan v. Greenspan, 
18 A.2d 283, 19 N.J.Misc. 153— 
O’Neill V. O’NeUl, 11 A.2d 128, 18 
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N.J.Misc. 82, affirmed 12 A 2d $39, 
127 N.J.EQ. 278. 

S.C.—Hornsby v. Hornsby, 198 S.E 
29, 187 S.C. 463. 

16. N.J.—O’Neill V. O’Neill, 11 Add 
128, 18 NJ.M1SC. 82, affirmed 12 
A2d 839, 127 N.J.Eq. 278. 

IS. Mo.—Youngs v. Youngs, 78 Mo. 
App. 225. 

Pa.—Commonwealth v. Schaeffer, 32 
Berks Co.L.J. 287. 

17. Ark.—^Welbom v. Welbom, 76 
S.W2d 98, 189 Ark. 1063. 

Cal.—Galloway v. Galloway, 2 P.2d 
842, 116 Cal.App. 478. 

Conn.—Smith v. Smith, 159 A 489, 
114 Conn. 575. 

Ky.—^Drolenga v. Drolenga, 156 S.W. 

2d 160, 288 Ky. 396. 

Md.—Miller v. Miller, 150 A 451, 
159 Md. 204. 

Mass.—Coe v. Coe, 46 N.E.2d 1017, 
313 Mass. 232. 

N.J.—Vail V. Vail, 22 A2d 413, 130 
N.J.Eq. 401—Lindquist v. Lind¬ 
quist, 22 A2d 289, 130 N.J.Eq. 611 
—^Flavell V. Flavell, 178 A 69, 13 
N.J.M1SC. 435. 

N.Y.—^Jenkins v. Jenkins, 40 N.Y.S. 
(2d 173, 179 Misc. 905—Denton v. 
Denton, 37 N.T.S.2d 704, 179 Misc. 
681—Urdaneta v. Urdaneta, 37 N. 
Y.S.2d 601, 179 Misc. 95—Szilagyi 
v. Szilagyi, 11 N.y.S.2d 469, 170 
Misc. 1009, affirmed 15 NY.S.2d 
107, 257 App.Dlv. 630—^Andrews v. 
Andrews, 2 K.Y.S.2d 575, 166 Misc. 
385—Tugender v. Tugender, 83 N. 
Y.S.2d 1003. 

Okl.—^Branson v. Branson, 123 P.2d 
643, 190 Okl. 347. 

Pa.—Commonwealth ex rel. v. 

Dougherty, 44 Pa.Dist & Co. 305— 
Commonwealth v. Schaeffer, 32 
Berks Co.L.J. 237—Commonwealth 
V. Phillis, 6 Pay.L.J. 147—Com¬ 
monwealth V. Romberger, 52 

Dauph.Co. 400. 

S.C.—^Matheson v. McCormac, 195 S. 

B. 122, 186 S.a 93. 

30 C.J. p 1090 note 29. 

18. Conn.,—Smith v. Smith, 159 A 
489, 114 Conn. 575. 
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by her condition and station in life^® or that of her 
husband,^® and not merely by what the selectmen 
would provide for a poor person or pauper, 21 or, 
where the husband’s property is not producing in¬ 
come and the allowance will diminish the corpus, 
as measured by the actual wants and necessities of 
the wife.22 

More specifically the matters to be considered in 


determining the amount of the allowance include 
the property,23 income,24 and earning capacity's of 
the husband; the separate property,26 income27 
earning capacity,36 and independent means of sup- 
port29 of the wife; the condition in life,20 the ag¬ 
es,21 health,22 and habits23 of the parties; their 
mode of living ;24 the circumstances leading up to 
and attending the separation,2® including the con- 


Md.—:Miller v. Miller, 150 A. 451. 
159 Md. 204. 

Mass.—Coe v. Coe. 46 N.E.2d 1017, 
313 Mass. 232. 

NTH.—Baker v. Baker, 9 A,2d 767, 
90 H. 307 

N.J.—Flavell v. Flavell, 178 A. 69, 
13 NJMisc. 435. 

X.Y.—Jenkins v Jenkins, 40 N.T.S. 
2d 173, 179 Misc. 905—Szilagyl v. 
Szilagyi, 11 X.Y.S.2d 469, 170 Misc. 
1009, affirmed 15 N.Y.S.2d 107, 257 
App Div. 630. 

Okl.—Branson v Branson, 123 P.2d 
643, 100 Okl. 347. 

Pa.—Commonwealth v. Schaeffer, 32 
Berks C 0 .L.J. 237. 

Puerto Rico.—Palermo v. Vila, 14 
Puerto Rico 269. 

19. Conn.—^Heln v. Hein, 18 A.2d 

374, 127 Conn. 503—Smith v. 

Smith, 159 A. 489, 114 Conn. 575. 

Mass.—Coe v. Coe, 46 N.E.2d 1017. 
313 Mass. 232. 

KJ.—Flavell v. Flavell, 178 A. 69, 13 
N.J.Misc. 435. 

Pa.—Commonwealth v. Schaeffer, 32 
Berks Co.L J. 237—Commonwealth 
V. Romherger, 52 DauphCo. 400. 

30 C.J. p 1090 note 31. 

20. Mass.—Coe v. Coe, 46 N.E.2d 
1017, 313 Mass. 232. 

Pa.—Commonwealth ex rel. Herman 

V. Herman, 95 Pa.Super. 510— 
Commonwealth v. Baxter, 31 Del. 
Co. 336. 

21. Conn.—^Hein v. Hein, 18 A.2d 

374, 127 Conn. 503—Smith v. 

Smith, 159 A 489, 114 Conn. 575. 

22. Ill.—^Harding v. Harding, 54 N. 
H 587, 180 Ill. 481, modifying 79 
IlLApp. 590. 

23. Conn.—Smith v. Smith, 159 A. 
489, 114 Conn. 575. 

Bly.—Buckman v. Buckman, 283 S. 

W. 952, 214 Ky. 633. 

Md.—^Palrbank v. Fairbank, 181 A- 
233, 169 Md. 213. 

Mass.—Coe v. Coe, 46 N.B.2d 1017, 
31-3 Mass. 232. 

N.J.—^Adams v. Adams, 8 A.i2d 214, 
17 N.J.M1SC. 234. 

N.C.—^Wright v. Wright, 6 S.B.2d 
555, 216 N.C. 693. 

Pa.—Commonwealth v. Romherger, 
52 Dauph.Co. 400—Commonwealth 

V. Baxter, 31 DeLCo. 3'36. 

30 aj. p 1090 note 33. 

24. Fla.—^Hutchinson v. Hutchin¬ 
son, 137 So. 5, 102 Fla. 1123. 

Ky ,—^Buckman v. Buckman, 283 S. 

W. 952, 214 Ky. 633. 


N.J.—^Adams v. Adams, 8 A. 2d 214, 
17 N.J.Misc. 234. 

30 C.J. p 1090 note 34. 

OontxihntioiLS, although in the na¬ 
ture of gratuities or loans from 
friends when and as received by a 
husband, constitute income within 
the rule.—Jenkins v. Jenkins, 40 N. 
Y.S.id 17*3, 179 Misc. 905. 

Existing facts 

Where husband was employed by 
family corporation which was a go¬ 
ing concern at time "wife applied for 
support, order for support would be 
based on existing state of facts sub¬ 
ject to modiffcation when and if 
business collapsed.—Anonymous v. 
Anonymous, 22 N.Y.S.2d 432. 

25. Conn.—Smith v. Smith, 159 A. 

489, 114 Conn. 575. 

Fla.—^Hutchinson v. Hutchinson, 137 
So. 5. 102 Fla. 1123. 

Idaho.—Radermacher v. Radermach- 
er, 100 P. 955, 61 Idaho 261. 

Md.—Fairbank v. Fairbank, 181 A. 
233, 169 Md. 212. 

N.J.—^Adams v. Adams, 8 A.2d 214, 
17 N.J.Misc. 234. 

Okl.—^Branson v. Branson, 123 P.2d 
643, 190 Okl. 347. 

30 O.J. p 1090 note 35. 

Potential earning capacity 
N.J.—Walton v. Walton, 42 N.Y.S. 
2d 459, 180 Misc. 746—Jenkins v. 
Jenkins, 40 N.Y.S.2d 173, 179 Misc. 
905—^Anonymous v. Anonymous, 
22 N.Y.S.2d 432. 

20, Ky.—^Buckman v. Buckman, 283 
S.W. 952, 214 Ky. $33. 

Md.—^Fairbank v. Fairbank, 181 A. 
<233, 169 Md. 212. 

N.J.—^Adams v. Adams, 8 A. 2d 214, 

17 N.J.Misc. 234. 

30 CJ. p 1090 note 36. 

Property in another state 
In determining amount payable to 
wife for separate maintenance, real 
estate not within the Jurisdiction of 
the courts of this state, and being 
in wife’s name, can only be consid¬ 
ered in making proper allowance for 
property owned by each party.—Hol¬ 
land V. Holland, <247 P. 455, 189 
Wash. 424. 

27. Ky.—^Buckmfim v. Buckman, 288 
S.W. 952, 214 Ky. 633. 

N.J.—O’Neill V. O’NeiU, 11 A.2d 128, 

18 N.J.Misc. 82, afiELrmed 12 A.>2d 
839, 127 N.J.Eq. 278—Adams v. 
Adams, 8 A,2d 514, 17 N.J.Misc. 
234—^Flavell v. Flavell, 178 A, 69, 
13 N.J.Misc. 435. 
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N.T.—Walton v. Walton, 42 N.Y.S. 
2d 459, 180 Misc. 746—^Denton v. 
Denton, 37 N.Y.S.2d 704, 179 Misc. 
681. 

Ohio.—Coleman v Coleman, 175 N.E. 

38, 37 Ohio App. 474. 

30 C.J. p 1090 note 37. 

Method of computing award when 
both have Incomes is to consider 
what the wife should be allowed 
from the aggregate amount of both 
incomes, subtract her separate in¬ 
come, and award her the balance.— 
Holmstedt v. Holmstedt, 49 NE2d 
26, 383 Ill. 290—^Decker v. Decker, 
279 Ill. 800, 116 N.B. 688—Glennon 
V. Glennon, 19 N.E.2d 412, 299 Ill. 
App. 13. 

28. Idaho.—^Radermacher v. Rader¬ 
macher, 100 P.>2d 955, 61 Idaho 
261. 

N.Y.—Denton v. Denton, 37 N.Y.S.2d 
704, 179 Misc. 681. 

OkL—Branson v. Branson, 123 P.2d 
643, 190 Okl. 347. 

29. Fla.—^Hutchinson v. Hutchin¬ 
son, 137 So. 5, 102 Fla. 1123. 

Md,—Fairbank v. Fairbank, 181 A. 
233, 169 Md. i212. 

30l Mass.—Coe v. Coe, 46 N.E.2d 
1017, 31-3 Mass. 232. 

N.J.—Adams v. Adams, 8 A. 2d 214, 
17 N.J.Misc. 234. 

31. N.Y.—^Jenkins v. Jenkins, 40 N. 
Y.S.2d 173, 179 Misc. 905. 

Okl.—Branson v. Branson, 123 P.2d 
643, 190 Okl. 347. 

30 C.J. p 1090 note 38. 

32. N.Y.—Jenkins v. Jenkins, 40 N. 
Y.S.2d 173, 179 Misc. 905—Clamp- 
bell V. Campbell, 1 N.Y.S.2d 619, 
164 Misc. 647—^Anonymous v. 
Anonymous, i22 N.Y.S.2d 432. 

Okl.—^Branson v. Branson, 123 P.2d 
643, 190 Okl. 347. 

Pa.—Commonwealth v. Nolde, 161 A. 

450, 106 PaSuper. 334. 

Wash.—^Holland v. Holland, 247 P. 

455, 139 Wash. 424. 

30 C.J. p 1090 note 39. 

33. Ill.—^Decker v. Decker, 116 N.E. 
688, 279 Ill. 300—Cooper v. Cooper, 
160 IlLApp. 449. 

34. Mass.—Coe v. Coe, 46 N.E. 2d 
1017, 313 Mass. 2'32. 

35. Ala—^Puckett v. Puckett, 200 
So. 420, 240 Ala 607. 

Ind.—Chapman v. ghapman, 13 Ind. 
396. 
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duct of the wife,^® as well as the misconduct of the 
husband ;37 the obligation of the husband to support 
other members of his family and such other el¬ 
ements as enter into the social status and welfare 
of the parties.^® Furthermore, the interest of the 
state, society, and the community in which the par¬ 
ties live should be considered.^O Alleged liabilities 
for business loans from friends cannot be consid¬ 
ered, however, where it does not clearly appear 
that the husband rather than the family corporation 
which he controlled was the primary debtor^i Con¬ 
sidering all factors bearing on the question, the 
sum is to be fixed at what the wife would have 
the right to expect as support if living with her 
husband,^ 2 the wife being entitled to a sum suffi¬ 
cient to maintain and support her in the same man¬ 
ner which she enjoyed and which apparently satis¬ 
fied her during the years of her married life,^^ but 
not to an allowance of such nature as will enable 
her to obtain luxuries which prior to the separation 
were unthought of,^^ nor will the allowance be so 
great as to enable her to save money therefrom.^® 
The wife is entitled to have no more than proper 
support In determining the amount, where the 
wife was gainfully employed and apparently in good 


health she should be held to a continuance of her 
employment.47 Where the husband is liable only if 
the wife is likely to become a public charge, the 
amount required to be paid by the husband is the 
amount required to prevent her from becoming a 
public charge.48 The award may include a physi¬ 
cian’s bill incurred by the wife,49 and attome/s 
fees in a prior divorce suit by the husband which 
was dismissed®6 or wherein the decree was set 
aside but it may not include the amount due for 
maintenance under a foreign judgment and a 
deduction from the allowance should be made for 
sums which the husband has been compelled to pay 
for purchases made by the wife on the husband’s 
credit after the separation.63 If the husband con¬ 
tinues to provide for his family with the home in 
which they previously lived, he should be given 
credit for the rental value thereof on what he 
would otherwise be required to pay in cash.64 Dis¬ 
sipation by the husband of his holdings pending the 
suit for separate maintenance can afford him no 

protection.® 5 

The proportion of the husband’s income to be 
awarded depends on the facts of the individual 
case.®® One third has been considered a reasonable 


36. Ala.—^Puckett v. Puckett, 200 So. 
420, <240 Ala, 607. 

Mass.—Coe v. Coe, 46 N.EL2d 1017, 
313 Mass. 232. 

•30 C.J. p 1090 note 42. 

37. Mass.—Coe v. Coe, supra. 

S.C.—Lynch v. Lynch, 136 S.B. 26, 
138 S.C. 1. 

•SO C.J. p 1091 note 43, 

38. Ga,—^Hawes v. Hawes, 66 Ga, 
142. 

Pa,—Commonwealth t. Schaeffer, 32 
Berks Co.L.J. 2'37. 

30 C.J. p 1091 note 44. 

39. Fla,—^Hutchinson v. Hutchin¬ 
son, 137 So. 6, 102 Pla, 1123. 

40. N.J.—O'Neill V. O'Neill, 11 A. 2d 

128, 18 N.J.Misc. 82, affirmed 12 A. j 
2d 839, 127 N.J.Bq. 278. i 

41. N.Y.—Anonymous v. Anony¬ 
mous, 22 N.T.S.2d 432. 

42. N.J.—^Adams v. Adams, 8 A.2d 
214, 17 N.J.Misc. 234. 

43. N.J.—^Adams v. Adams, supra— 
Flavell V. Plavell, 178 A. 69, 13 N. 
J.Misc. 435. 

Pa,—Commonwealth ex rel. v. 

Dou^rherty, 44 Pa.Dist. & Co. *305. 
S.C.—^Matheson v. McCormac, 195 S. 
B. 122, 186 S.O. 93. 

44. N.J.—Flavell v. Flavell, 178 A. 
69, 13 N.J.Misc. 4'35. 

46. N.J.—Flavell v. Flavell, supra, 

4a N,J.—O'Neill V. O'Neill, 11 A.2d 
128, 18 N.J.Misc. 82, affirmed 12 A. 
2d 839, 127 N.J.Ea. 278. 


47. N.J.—O'Neill v. O’Neill, supra. 

4a N.T,—^Loomls v. Loomis, 13 N. 

T.S,2d 622. 

ISaaiis of hushand 

Under section of Domestic Rela¬ 
tions Court Act providing that an 
agreement to separate should not 
preclude the filiniT of a petition for 
support of a wife who is likely to 
become a public ehargre, wife cannot 
be heard beyond her needs, and 
whatever means husband may be 
possessed of are no criterion on 
which judgment may be rendered in 
so far as her needs are concerned 
unless his means are not adequate 
to make provision to meet her needs. 
Domestic Relations Court Act, § 137. 
—^Doliner v. Doliner, 42 N.Y.S.2d 861. 

49. Cal—^Murray v, Murray, 47 P. 
37, 116 CaL 266, 66 Ain,S.R. 97, 37 
L.RA. 626. 

50. W-Va,—^Vickers v. Vickers, 109 
S.E. 2'34, 89 W.Va. 236. 

Costs and counsel fees in mainte¬ 
nance suit see infra § 629. 

51. Mo,—^Dorrance v. Dorrance, 165 
S.W. 783, 257 Mo. 317. 

52. N.J.—-Reik v. Reik, 139 A. 385. 

101 N.J.Bq. 523, affirmed 141 A. 
921. 10-3 N.J.Bq. 23—^Freund v. 

Freund, 63 A. 756, 71 N.J.Bq. 624. 
affirmed 72 A, 1117, 72 N.J.Bq. 943. 

53. Ky—Gans v. Cans, 164 S.W. 96, 
157 Ky. 775. 
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64. Idaho.—Radermacher v. Rader- 
macher, 100 P.2d 955, 61 Idaho 261. 
55. Ala,—Waldrop v. Waldrop, 134 
So. 1, 222 Ala. 625. 

Frandnleiit oonveyanoa 
If husband fraudulently conveyed 
property to brother to defeat wife's 
claim for separate maintenance, 
such property and holdings would be 
considered by the court in making 
an allowance; but determination 
that conveyance was fraudulent 
could not rest on mere suspicion, 
presumption, or conjecture, and 
husband's assets and holdings would 
be required to be established by 
competent evidence. Where pending 
wife’s separate maintenance pro^ 
ceedlng husband conveyed to broth¬ 
er for fifty thousand dollars proper¬ 
ty out of which he enjoyed salary of 
fifteen thousand dollars per year and 
a dividend of sixteen thousand dol¬ 
lars, conveyance was an attempt to 
discard burden of supporting wife 
and children In proper and suitable 
manner, and court would consider 
holdings conveyed in fixing wife’s 
allowance, notwithstanding there 
was some evidence that husband 
suffered from a heart ailment which 
was not shown to be of such griev¬ 
ous nature as to endanger his health 
were he to continue his business 
activities as he had done before his 
marital difficulties.—^Adams v. 
Adams. 8 A.2d 214, 17 N.J.Misc. 234. 

58. Ala—^Rogers v. Rogers, 110 So. 
I 140, 215 Ala. 259. 
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amount,57 but there is no fixed or inflexible rule as 
to the allowance of one third^s or of any other 
specified portion^Q of the husband’s net income or 
the joint income of the parties. The wife is not 
absolutely entitled®® or con fined® ^ to one third of 
the husband’s income; the amount allowed may be 
as high as one half of the husband’s income,®- but 
should not generally exceed this,®® although a larg¬ 
er proportion may be awarded where the income of 
the husband is small and there are several chil¬ 
dren.®^ Moreover, under a statute authorizing the 
court to predicate a support order on potential 
earning capacity, it has been held that the court 
may determine that the amount fairly required for 
support exceeds the husband’s salary if the court 
is satisfied that, whether or not fraudulently ar¬ 
ranged, such salary is in fact less than what the 
husband is able to earn.®® 

§ 625. -Enforcement and Incidental Re- 

Kef 

a. In general 

b. Contempt proceedings 


c. Bond or security 

d. Divorce or separation 

e. Provisions as to children 

f. Provisions as to, and enforcement 

against, property 

g. Foreign decree 

a. In (General 

A wife who obtains a Judgment against her husband 
for support and maintenance is entitled to take proper 
measures to enforce it and to secure other Incidental 
relief. 

Although, as respects modification, a judgment 
rendered in a suit for separate maintenance, as 
shown infra §§ 626-627, is not regarded as final, 
yet, with respect to its enforceability for install¬ 
ments actually accrued thereunder, it is deemed to 
be final,®® and, until modified by court action, en¬ 
forceable according to its terms.®7 A judgment may 
be rendered on an allowance for alimony, which is 
a debt.®® So a wife who obtains a judgment for 
support and maintenance against her husband be¬ 
comes a judgment creditor, and is entitled to en¬ 
force her rights as such,®® but a wife who has ob- 


67. Md—Wilson v. Wilson, 1S7 A- 
•354, 152 Md. 632. 

N.J.—McNeel v. McKeel, 8 A.2d 572, 
126 N.J.Eq. 255—Hueber v. Hue- 
ber, 196 A. 721, 123 N.JBq. 154— 
Reik V. Reik, 158 A. 519, 109 N.J. 
Eq, 615, affirmed 163 A. 907, 112 N. 
XBq. 234. 

Pa.—Commonwealth ex rel. Herman 
V. Herman, 95 Pa. Super. 510. 

30 C.J. p 1090 note 21. 

5a KX—O’Neill V. O'Neill, 11 A.2d 
128, 18 N.XMisc. 82, affirmed 12 A. 
2d 839, 127 N.J.Bq. 278—Flavell v. 
Plavell, 178 A. 69, 1-3 N.XMisc. 
485. 

Pa.—Clark v. Clark, 17 Pa.Dist & 
Co. 500—Commonwealth v. Bax¬ 
ter, 31 DeLCo. 336. 

69. Ill.—Cash V. Cash, 180 IlLApp. 
31. 

Puerto Rico.—Palermo v. Vila, 14 
Puerto Rico 269. 

30 C.X p 1090 note 23. 

6 a U.S.—Hogrgr V. Maxwell, D.QN. 

N.X—^avTil^v?* Plavell, 178 A. 69, 
13 N.XMisc. 435. 

el. N.X—^Pattbergr v. Pattberar, 120 
A, 790. 94 N.XBq. 715. 

N.C.—Wriffht v. Wrigrht, 6 S.E.2d 
555, 216 N.C. 693—^Anderson v. An¬ 
derson, 110 S.B. 863, 183 N.C. 189. 

ea 111.—^Decker v. Decker, 116 N.B. 
688 , 279 lU. 300—Cash v. Cash, 180 
IlLApp. 31. 

ea Ala.—Wallis v. WaUis, 199 So. 
844, 240 Ala. 439—Rogers v. Rog¬ 
ers, 110 So. 140, 215 Ala, 259— 


Brady v. Brady, 39 So. 237, 144 
Ala. 414. 

64. Ala—Rogers v. Rogers, 110 So. 
140, 215 Ala. 259. 

65. N.Y.—^Anonymous v. Anony¬ 
mous, -22 N.Y.S.2d 432. 

66)1 Idaho.—Simonton v. Simonton, 
193 P. 386, 38 Idaho 255. 

Iowa.—^Bennett v. Tomlinson, 221 N. 

W. 837, 206 Iowa 1075. 

67. Ala.—^Bx parte Allan, 125 So. 
612, 220 Ala. 482, 

Idaho.—Simonton v. Simonton, 236 
P. 863, 40 Idaho 751, 42 A,L.R. 
1363 

Md.—Winkel v. Wlnkel, 4 A.2d 128, 
176 Md. 167. 

Mont.—^Woehler v. Woehler, 81 P.' 2 d 
344, 107 Mont 69. 

Pa.—Clark v, Clark, 17 Pa.Dist & 
Co. 500. 

Oomstenoexnent of separation ac¬ 
tion does not deprive children's 
court of Jurisdiction to compel hus¬ 
band to comply with previous Judg¬ 
ment for support of wife.—^Magner 
V. Magner, 269 N.Y.S. 919, 144 Misc. I 
740, ajffirmed 267 N.Y.S. 941, 240 App. 
Dlv. 894, two cases, 
nature of proceedings 

(1) As respects enforcement of 
order of magistrate’s court by fam¬ 
ily court a husband’s failure to pro¬ 
vide for dependents is never crim¬ 
inal when caused by inability to hnd 
employment or economic depression, 
and is not always criminal even 
where willful.—^Andrews v. An¬ 
drews, 2 N.Y.S.2d 576, 166 Misc. 386. 

(2) So proceedings in the domes¬ 
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tic relations court of New York City 
on violation of its order for support 
of a wife were not proceedings of a 
criminal nature for the protection of 
New York City against the expense 
of supporting paupers, but were in¬ 
tended as a remedy for the wife.— 
Kemp V. Kemp, 16 N.Y.S.2d 26, 172 
Misc. 738. 

Special appearance to challenge Jn- 
zlsdiotion 

Where wife obtained Judgment 
against husband for subsistence 
without divorce, and husband sub¬ 
sequently became a nonresident of 
the state and obtained divorce in 
another state, husband could not, on 
special appearance, challenge the 
court's Jurisdiction to hear wife's 
petition for Judgment for alimony in 
arrears and declaration that hus¬ 
band's divorce was void.—^Barber v. 
Barber, 4 S.B.2d 447, 216 N.C. .232. 

ea N.C.—Barber v. Barber, 8 S.B. 
.2d 204, 217 N.a 422. 

69. Cal.—San Diego Trust & Sav¬ 
ings Bank v. Heustls, 10 P.2d 158, 
121 CaLApp. 676. 

N.C.—^Barber v. Barber, 8 S.B 2d 204, 
217 N.C. 422—^Hagedom v. Hage- 
dorn, 189 S.B. 507, 211 N.C. 175. 
Pa.—Armstrong v. Connelly, 149 A. 
87, 299 Pa. 51. 

"When a wife, whose husband has 
deserted her and refuses to perform 
the duties of maintenance, has been 
compelled to leave his house and 
commence a proceeding for mainte¬ 
nance, she should be viewed as quas* 
creditor in relation to the alimony 
whic^ the court has awarded to 
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tained orders from two courts requiring the husband 
to contribute stated sums weekly for her support 
cannot enforce both orders.'^® A wife’s residence in 
another state is no bar to her right to apply for 
enforcement of an order compelling her husband 
to support her where her husband’s residence with¬ 
in the state continued the jurisdiction originally ac- 
quired.*^! If defendant is in court only by reason 
of the original service of summons in the suit for 
separate maintenance, he is in court only for such 
orders for the payment of alimony as, on motion, 
are appropriate and customary in the proceeding 
thus instituted but when he is in arrears in pay¬ 
ment the court may, on application of plaintiff, ju¬ 
dicially determine the amount then due and enter 
its decree accordingly,*^ 3 and defendant, being a 
party to the action and having been given due no¬ 
tice of the motion, is bound by such decree, and 
plaintiff is entitled to all the remedies provided 
by law for the enforcement thereol74 A wife’s de¬ 
mand for past-due alimony on account of the sep¬ 
aration is not allowable in her husband’s suit for 
divorce on the ground of seven years’ separation 


On a proceeding to enforce accrued installments the 
court is not bound +o award the full amount, but 
may, and should, consider all equities arising since 
the rendition of the decree, and determine on prin¬ 
ciples of justice and equity what, if anything, the 
husband should be required to pay,''® the burden be¬ 
ing on the husband to show why he should not pay 
according to the terms of the original decree.’'" A 
decree adjudicating that a stated sum was abso¬ 
lutely due at the time of the decree is conclusive 
in subsequent proceedings to enforce the decree as 
to such sum.*^® Notwithstanding it appears in pro¬ 
ceedings to collect accumulated arrearages that the 
wife, because of her lack of need for support, was 
not presently entitled to enforcement of the order 
compelling the husband to support her, the proceed¬ 
ing may be kept open preserving the right of the 
wdfe to renew her application should her circum¬ 
stances show a change.*^® The husband is not re¬ 
leased from liability because he is receiving no 
monetary compensation for w’ork he is performing, 
since he has the duty to seek other work while un¬ 
der the legal obligation to support his wife.*® 


her; and when she Is compelled to 
become a suitor for her rights, her 
relation becomes adverse, that of a 
creditor In fact, and she is not to 
be balked of her dues by his fraud.** 
—Sims V. Sims, 300 P. 692, 160 Okl. 
138, 79 AL..R. 414. 

70. N.Y.—Greenzang v. Greenzang, 
8 NY.S.2d 257, 169 Misc, 516. 

71. N.Y.—Singer v. Singer, 1 N.Y. 
S.2d 582, 163 Misc. 209. 

72. N.C.—Barber v. Barber, 8 S.B. 
2d 204, 217 N.C. 422. 

73. N C.—Barber v. Barber, supra. 
Pa.—Commonwealth v. Noll, 47 

Dauph.Co. 317. 

74. N.C.—Barber v. Barber, 8 S.B.2d 
204, 217 N.C. 422. 

75. La.—North v. North, 113 So. 
852, 164 La. 29-3. 

76. N C.—Barber v. Barber, 8 S,EI. 
2d 204, 217 N.C. 422. 

30 C.J. p 1095 note 72 [b] (2), (3). 
Payment in, weekly instaUmexits 

(1) Husband who admittedly 
failed to pay for support of wife In 
accordance with decree was directed 
tn comply with order and to pay in 
addition five dollars per week on the 
arrears.—Smith v. Smith, 29 N.Y.S. 
2d 469, affirmed 35 N.Y.S.2d 725, 264 
App.Div. 769. 

(2) In determining whether fam¬ 
ily court should allow wife arrears 
which accrued before date of pen¬ 
dente lite alimony order entered in 
supreme court divorce action com¬ 
menced by the wife, the supreme 
court*s allowance, although not res 

42 O.J.S.—17 


judicata, is an appraisal of wife*s 
needs and husband*s financial ability 
during pendency of divorce action; 
and, where order of family court re¬ 
quiring husband to pay seven dollars 
weekly was based on ground that 
wife was in danger of becoming a 
public charge, and husband was in 
arrears one hundred and eighty-five 
dollars when supreme court entered 
pendente lite alimony order requir¬ 
ing husband to pay ten dollars per 
week, and husband’s salary was for¬ 
ty-two dollars and sixty-one cents at 
time of entry of Family Court order 
and seventy dollars per week at time 
of application concerning arrears, 
husband was directed to pay ten 
dollars every month on account of 
the arrears.—^Norton v. Norton, 38 
N.Y.S.2d 194. 

Showing facts terminating wife's 
rights 

In wife’s suit to collect on decree 
for separate maintenance after lapse, 
of many months, during which no 
demands were made under decree 
and husband had procured divorce, 
husband was held entitled to show 
facts terminating wife’s right to 
separate maintenance, notwithstand¬ 
ing failure to bring proceeding to 
vacate decree.—^Atkinson v. Atkin¬ 
son, 170 So. 198, 233 Ala. 126. 

Bight to arrearages held lost by 
waiver or estoppel 
N.X—Duffy V. Duffy, 19 A 2d 236, 19 
N.J.Misc. 332. 

N.Y.—Singer v. Singer, 1 N.Y.S.2d 
582, 16*3 Misc. 209. 

Tested rights in arreass 
The husband’s arr^s .which ac- 
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cnied under order of family court 
at time when order was suspended 
by supreme court pendente lite ali¬ 
mony order in wife’s divorce action 
vested in the wife, and neither the 
commencement of divorce action nor 
wife’s procuring the pendente lite 
alimony order divested her of her 
right to collect such arrears, but 
manner and extent of enforcement 
of such right rested in discretion of 
family court—Norton v. Norton, 38 
N.Y.S.2d 194. 

Time when wife’s right to collect 
arrears may be asserted rests in dis¬ 
cretion of court, to be exercised in 
the light of considerations govern¬ 
ing every application in respect of 
arrears accrued under an order of 
the court—Varney v. Varney, 34 N. 
Y.S.3d 165, 178 Misc. 165—Norton v. 
Norton, 38 N.Y.S 2d 194. 

Fresumption support not needed 
Where a wife, living apart from 
her husband for a long period of 
time and residing in the meantime 
with her parents, does not seek en¬ 
forcement of an order compelling 
husband to support her, there is a 
presumption that she does not need 
support—Singer v. Singer, 1 N.Y.S. 
2d 58>2, 163 Misc. 299. 

77. Ala.—Atkinson v. Atkinson, 170 
So. 198, 233 Ala. 125. 

78. Ala.—^Atkinson v. Atkinson, su¬ 
pra. 

79. N.Y.—Singer v. Singer, 1 N.Y. 
’ S.2d 582, 163 Misc. 209. 

sa Md.—Falrbank v. Falrbank, 181 
A 233, 169 Md. 212. 
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Injunction, The husband may be enjoined from 
molesting the wife,^^ but a court of chancery has 
been held ^v^thout authority to enter an injunction 
restraining a husband who had violated no law 
from sharing occupancy of a place of abode with 
his lawful wife where there was no threat of harm 
to the wife.S 2 

b. Contempt Proceedings 

A decree for separate maintenance may be enforced 
by contempt proceedings and consequent imprisonment 
under the laws and rules of practice and procedure which j 
apply to contempt for violating orders of injunction. I 


A decree for separate maintenance may be en¬ 
forced by contempt proceedings, and consequent im¬ 
prisonment,^^ such punishment being a remedial 
process to secure to the wife the amount awarded 
her.s^ However, the husband is not guilty of con¬ 
tempt and should not be confined in jail if he is 
unable to pay^® and has not voluntarily created the 
disability for the purpose of avoiding payment,86 or 
if the refusal is not contumacious,87 as where the 
husband is willing to turn over all his property to 
be sold for the wife’s benefit.88 While the earning 
capacity of the husband, as shown supra § 624 b, is 


81. Ala.—^Harrison v. Hamson, 20 
Ala. 629. 56 AmD. 227 

Mass.—^Kavanaugh v. Kavanaugh, 14 
NE. 941, 146 Mass. 40 
Injunction against disposition of 
property see infra subdivision f 
(9) of this section. 

82. Fla.—^Hendrie v. Hendrie, 159 
So. 667, 118 Fla. 478. 

83: Ariz.—Selph v. Selph, 231 P. 
921, 27 Anz. 176. 

CaL—Ex parte Lazar, 99 P.2d 342, 
37 Cal.App.2d '327—Ex parte Pllls- 
bury, 232 P. 725. 70 Cal.App 92. 
Ga.—^Bskew v. Eskew, 14 S.E.2d 750, 
192 Ga. 104—Durden v. Durden, 12 
SE.2d 303, 191 Ga. 404—^Huddles¬ 
ton V. Huddleston, 5 S.E.2d 896, 189 
Ga. 228. 

Idaho.—Sauvageau v. Sauvageau, 81 
P.2d 731. 59 Idaho 190. 

Iowa.—^Williams v. Williams, 297 N. 

W. 294, 230 Iowa 244. 

Minn,—Sybilrud v, Sybilrud, 291 N. 

W, 607, 207 Minn. 373. 

N.a—Little V. Little, 166 S.B. 809, 
203 N.C. 694. 

Pa.—Commonwealth v. Wike, 49 
Dauph.Co. 269—Commonwealth v. 
Noll, 47 Dauph.Co. 317. 

RI—^Reynolds v. Reynolds, 166 A. 
686, 53 R.L 326. 

S.C.—^Johnson v. Johnson, 13 S.E,2d 
593, 196 S.C. 474, 134 A.L.R. 318. 
30 C.J. p 1091 note 54. 

ConltiLement of husband to jail for 
several months for failure to pay 
large alimony judgment was held 
not unreasonable as matter of law, 
and refusal to discharge him was 
held not abuse of discretion.—^Hef- 
linger v. Heflinger, 169 S.E. 342, 172 
Ga. 889, 76 A.L.R. 386. 

Sentence of thirty days in JaU im¬ 
posed on husband for failure to’obey 
an order in separate maintenance ac¬ 
tion, requiring him to pay temporary 
alimony, was within court's power 
and was not excessive.—^Dahl v. 
Dahl, 298 N.W. 361, 210 Minn. 361. 
Belief held not warranted under olr- 
omustanoes 

Ill.—Grice v. Grice, 26 N.B.2d 747, 
304 Hl.App. 584. 

Bffect of deoree of modilLoatlon 
Order of chancellor holding in 
abeyance arrearages of alimony as 


of date of decree modifying original] did husband purge himself of any 
award did not preclude wife from fll- contempt of supreme court by filing 
ing petition to have husband cited such bond.—Greenzang v. Green- 
for contempt for failure to pay such zang, 8 N.Y.S.2d 257, 169 Mlsc. 616. 
arrearages.—Fairbank v. Falrbank, ^ Ga.—Heflinger v. Heflinger, 169 
181 A. 233, 169 Md. 212. S.E. 242, 172 Ga. 889, 76 A,L.R. 

Intervening absolute divorce 386. 

(1) A husband is subject to at- Me.—Appeal of Kelley, 1 A.2d 183, 
tachment for contempt for willful 136 Me. 7. 


disobedience of a judgment, there¬ 
tofore entered by consent in wife's 
action for subsistence without di¬ 
vorce, notwithstanding the interven¬ 
ing entry of a judgment of absolute 
divorce in husband’s favor on 
ground of separation for two years. 
—Dyer v. Dyer, 194 S.E. 278, 212 N. 

a 620. 

(2) A wife's failure to apply in 
divorce proceedings for alimony in 
substitution for a support order in 
prior maintenance proceedings was 
a mere procedural defect, and not 
one of substance, as respects hus¬ 
band's liability for contempt by fail¬ 
ing to continue mahing payments 
under order, and, where husband 
continued making payments under 
support order for several years aft¬ 
er granting of divorce, and order 
was never modified by the court, 
husband could not avoid liability for 
contempt, when he discontinued pay¬ 
ments, on ground that maintenance 
proceedings had been discontinued 
and that decree relieved him from 
liability under order.—^Bowers v. 
Bowers, 28 A.2d 615, 132 N.J.Eq, 481. 

Failure to advance to jailor jfiuids 
for maintenance of defendant does 
not render defendant's confinement 
for contempt for failure to comply 
with court's order illegal.—Ex parte 
Pillsbury, 232 P. 725, 70 Cal.App. 92. 

Xienlency in enforcing orders in 
separate maintenance suit did not 
detract from power eventually to 
punish defendant for contempt for 
failure to comply with orders.—^Ex 
parte Pillsbury, supra. 

Filing bond in another court 

A husband who filed bond pursu¬ 
ant to order of domestic relations 
court to secure support of depend¬ 
ents was not discharged trom obli¬ 
gation to comply with order made 
against him in supreme court, nor 
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Batnre of proceedings 

Contempt proceediDgs for defend¬ 
ant's failure to comply with court's 
order in separate maintenance suit 
was not a civil action either at law 
or in equity.—^Ex parte Pillsbury, 
282 P. 725, 70 Cal.App. 92. 

85. Ariz.—Selph v. Selph, 231 P. 
921, 27 Ariz. 176. 

Qa.—Huddleston v. Huddleston, 5 S. 
B.2d 896, 189 Ga. 228—Heflinger 
V. Heflinger, 159 S.E. 242, 172 Ga. 
889, 76 A.L.R. 386—Woodard v. 
Woodard, 158 S.E. 669, 172 Ga. 713. 
Mont—^Woehler v. Woehler, 81 P.2d 
344, 107 Mont 69. 

N.J.—Trautwein v. Trautwein, 18 A. 

2d 265, 129 N.J.Eq, 90. 

N.C.—Smithwick v. Smithwick, 11 S. 

E.2d 465, 218 N.C. 603. 

S.C.—Ex parte Jeter, 8 S.E.2d 490, 
193 S.C. 278. 

30 C.J. p 1093 note 56. 

83. Ariz.—Selph v. Selph, 231 P. 

921, '27 Arin 176. 

30 C.J. p 1092 note 67. 

87. Kan.—^Wohlfort v. Wohlfort, 
226 P. 746, 116 Kan. 154, 40 A.L. 
R. 638. 

Good faith 

Where husband recovered default 
judgment against wife in city court 
for value and hire of an automobile 
after rendition of judgment award¬ 
ing wife temporary alimony but be¬ 
fore judgment awarding permanent 
alimony and husband was enjoined 
from enforcing the judgment for 
value and hire of the automobile, the 
existence of such judgment did not 
furnish ba^is for a claim of good 
faith such as would absolve him as 
a matter of law from charge of con¬ 
tempt for failure to pay alimony.— 
Attaway .v. Attaway, 17 S.E.2d 72, 
193 Ga. 61. 

i 

88. Kan.— W ohlfort v. Wohlfort, 
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an element to be considered in fixing the amount of 
the allowance, the court may be powerless to en¬ 
force a judgment for separate maintenance against 
a husband who is without property or income but 
who is able, by the use of his faculties, to main¬ 
tain the wife,8^ as it cannot compel the husband to 
labor and earn an income,the only enforceable 
duty owed by the husband to the wife being that 
of maintenance,® 1 However, some courts, while 
recognizing their lack of power to compel the hus¬ 
band to labor,®2 nevertheless hold that his ability 
to labor and opportunity to find, and diligence in 
seeking, employment should be considered,®® that 
contempt proceedings lie against a husband w'ho is 
able-bodied®^ and therefore presumptively able to 
contribute something to the support of his wife,®® 
and that he cannot excuse himself by saying that 
he cannot comply with the order except by work¬ 
ing.®® A decree in pursuance of an agreement be¬ 
tween the parties has been held not enforceable by 
attachment for contempt in some states,®^ at least 
where the decree contained no provision authoriz¬ 
ing the court to make further orders or decrees for 


the protection of the parties in its discretion;®® but 
in others, the rule is otherwise ®® Notwithstanding 
defendant was committed for noncompliance with a 
support order, the court may again commit him if, 
after release, he continues to disobey the order.^ 
An order requiring a husband to pay stated sums 
of money for the separate maintenance of his wife 
is, however, a judgment for debt within statutory 
provisions for the discharge from imprisonment un¬ 
der judgments for debt,® and a prisoner who has 
complied with such statutes and has been discharged 
in accordance with the provisions thereof cannot 
thereafter be imprisoned for nonpayment of such 
sums.® A certificate of evidence cannot be with¬ 
held from the husband in an action for separate 
maintenance merely because he is in contempt for 
failing to pay alimony.^ 

The laws and rules of practice and procedure 
which apply to contempt for violating orders of 
injunction also apply to cases of contempt result¬ 
ing from refusal to obey or failure to comply with 
orders made in maintenance proceedings.® In such 
a proceeding the jurisdiction of the trial court to 


225 P. 746, 116 Kan. 154, 40 A.L.. 

R. 538. 

89. S.O.—^Messervy v. Mesaervy, 67 

S. E. 130, 85 S.C. 189, 137 Am.S.R 
873, '30 L.R..4,N.S., 1001. 

sa Ala.—Cllsby v. Clisby, 49 So. 

445, 160 Ala. 672, 135 Am.S.R. 110. 
30 C.J. p 1092 note 61, 

91. Ala.—Clisby v. Clisby, supra. 

30 C.J. p 1089 note 7. 

92. Ga.—Lester v. Lester, 63 Ga. 
356. 

93. Ga.—Arnold v. Arnold, 24 S.E. 
2d 12. 

94k. Ga.—^Arnold v. Arnold, supra— 
Snider v. Snider, 9 SE.2d 654, 190 
Ga. 381—Lester v. Lester, 63 Ga. 
356. 

95. Ga.—^Lester v. Lester, supriu 

96. Ga.—Lester y. Lester, supra. 
Kan.—Wohlfort v. Wohlfort, 225 P. 

746, 116 Kan. 154, 40 A.L.R. 638. 

97. Md.—Bauemscbmidt v. Safe 

Deposit & Trust Co. of Baltimore, 
4 A.2d 712, 176 Md. 351. 

Pa.—^MichaJek v. Mlchalek, '86 Luz. 
Leg.Reg. 346. 

^ —^Lentz v. Lentz, 140 S.E. 

440, 194 N.O. 673. 

99. Xn California failure of husband 
to perform decree of separate main¬ 
tenance in pursuance of agreement 
between husband and wife may be 
punished by contempt—^Bauem- 
schmidt v. Safe Deposit & Trust Co. 
of Baltimore, 4 A.'2d 712, 176 Md. 
351. 


1. Pa.—Commonwealth v. Teter, 33 
Pa.Dist. & Co. 135. 

2. Ky—Napier v. Napier, 248 S.W. 
529, 198 Ky. 233. 

3. Ky.—^Napier v. Napier, supra. 

4. Ill.—People V. Horton, 46 HI. 
App. 434. 

5- Fla.—Miller v. Miller, 107 So. 

261, 91 Fla. 82. 

Juzisdlotion 

In contempt proceeding arising 
out of husband's failure to pay wife 
alimony, where husband’s source of 
income was from the industrial com¬ 
mission of Ohio, trial court had no 
jurisdiction to make an order effec¬ 
tive against the industrial commis¬ 
sion which was not a party to the 
proceeding and could not properly be 
brought in SLS a party defendant.— 
Pellegrino v. Pellegrino, Ohio App., 
36 N.B.2d 3. 

Oonditioiui precedent 
In view of another statute which 
imposes on husband primary duty 
without further order to apply in¬ 
come on pasonents ordered, the stat¬ 
ute providing that, if a husband has 
an income from any source sufficient 
to enable him to pay alimony, and 
he falls and refuses to pay the ali¬ 
mony, a court may order him to pay 
such alimony, and, if he disobeys 
the order, he may be punished as for 
contempt, does not reauire that 
there be a further order that hus¬ 
band should comply with order mak¬ 
ing the award of alimony before he 
can be found guilty of contempt.— 
Dahl V. Dahl, 298 N.W. 361, 210 
Minn. 361. 


Proceeding instituted in name of 

state 

Proceeding to require defendant to 
pay relator as required by separate 
maintenance decree and to punish 
defendant for alleged willful disre¬ 
gard of court's order in not paying, 
being both civil and criminal pro¬ 
ceeding, is properly instituted in 
name of state.—State v. Dailey, 2 
P.2d 79, 164 Wash. 140. 

Issues and proof 

(1) Fact that order committing 
defendant for contempt for failure 
to comply with court's orders in 
separate maintenance suit was made 
when no testimony was Introduced, 
and that defendant was not allowed 
to show inability to comply there¬ 
with, was immaterial, where he 
made no request to be heard and no 
offer to purge himself of contempt, 
and no denial of truth of allegations 
contained in affidavit stating that he 
had violated court's orders. As 
court in maintenance suit would reg¬ 
ularly have made order requiring de¬ 
fendant to make certain payments 
only after receiving evidence, and 
on a hearing in which defendant had 
an opportunity to participate, it 
would be presumed, on application 
for habeas corpus, by defendant im¬ 
prisoned, for failure to make such 
payments, that court found that de¬ 
fendant was able to make payments 
when amounts were fixed by court 
In first instance.—^Ex parte Pills- 
bury, 232 P. 726, 70 Cal.App. 92. 

(2) Where, as reason for failure 
to pay alimony as ordered, husband 
claims that he is unemployed and 
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make the original order may be attacked either di¬ 
rectly or collaterally.^ Notwithstanding a divorce 
has been procured in another state by the husband, 
the wife may maintain contempt proceedings with¬ 
out attacking the divorce decree for fraud until it 
is set up as a defense.'^ The petition,^ findings,^ and 
commitment^® in contempt proceedings must of 
course be sufficient in form and contents; and gen¬ 
eral rules as to evidence prevail.^^ An answering 
affidavit stating inability to pay must be accepted 
as true in the absence of proof to the contrary .12 
A judgment refusing to discharge a husband from 
a contempt judgment is no more conclusive than the 
judgment adjudging him in contempt and is not an 
adjudication that the husband will be perpetually 

imprisoned.i3 

c. Bond or Secnrity 

In some Jurisdictions the court is authorized to re¬ 
quire the husband to give reasonable security for provid¬ 
ing the maintenance ordered; and liability thereunder 
depends on the circumstances of the particular case. 

In some jurisdictions the court is authorized in 


a separate maintenance proceeding to require the 
husband to give reasonable security for providing 
the maintenance or making the payments ordered, 
and, in default of furnishing the bond, to subject 
him to commitment to prison,^® but a bond should 
not be required where it is obvious that it is impos¬ 
sible for defendant to furnish one,^® or where serv¬ 
ice of summons is by publication,^7 and it seems 
that, in the absence of a statute conferring it, the 
court is without power to require the husband to 
execute a bond for payment of the order, judg¬ 
ment, or decree.^® A condition to abide by and 
answer any judgment or decree that may be ren¬ 
dered is sometimes contained in a bond given to 
dissolve of vacate an attachment in the suit^® or 
to procure release from imprisonment under a writ 
of ne exeat^® Liability under such a bond contin¬ 
ues until its condition is performed by satisfaction 
of the decree.2i On the breach of a ne exeat 
bond the court in which the alimony proceedings 
are pending may enforce payment by the surety in 
a summary proceeding, on an order to show cause 


can find no employment, his dili¬ 
gence in seeking employment will 
ordinarily present issue for deter¬ 
mination of trial judge.—^Arnold v. 
Arnold, Ga., 24 S,B.2d 12. 

Appeal 

Judgment that defendant was 
guilty of willful contempt of court 
in failing to comply with separate 
maintenance decree In effect ad¬ 
judged defendant guilty of crime, 
and no bond was necessary on ap- 
peal.—State v. Dailey, 2 P.2d '79, 164 
Wash. 140. 

Defaiidant’s applioatloa. to purge 
himself of contempt for failure to 
comply with court’s orders requir¬ 
ing certain payments in maintenance 
suit was properly dismissed, where 
there was no showing that he could 
have purged himself by making pay¬ 
ment, or that he had any legitimate 
excuse, statute relating to persons 
confined on an execution Issued on a 
Judgment in a civil action being in¬ 
applicable.—^Ex parte Plllsbury, 232 
P. 725, 70 CaLApp. 92. 

A Ohio.—^Pellegrino v. Pellegrino, 

App., 36 NB.2d 3. 

7. N.J.—^Kaufman v. Kaufman, 187 

A. 176, 120 N.J.Eq. 603. 
a. Ill.—People V. Jensen, 204 Ill. 

App. 630. 

30 O.J. p 1002 note 66. 

9. N.C.—Smithwick v. Smithwick, 

11 SJElZd 455, 218 N.C. 503. 
Zlnallty 

- Where defendant was adjudged 
guilty of contempt for failure to 
comply with cpurt’e orders in sep¬ 
arate maintenance suit, and did not 
contend or attempt to say that he 
could have shown, when finally com-' 


mitted, that he had not violated 
them, court’s findings from the evi¬ 
dence before it were final in habeas 
corpus proceed in s-s on such question. 
—Ex parte Pillsbury, 232 P. 725, 70 
Cal.App. 92. 

10. N.J.—Adams v. Adams, 83 A. 
190, 80 N.J.Eq. 175, Ann.Cas.l913E 
1083. 

30 C.J. p 1092 note 67. 

Commitment held not invalid, al¬ 
though not running in name of state. 
—State ex rel. Krueger v. Stone, 188 
So, 575, 137 Fla. 498. 

11. Burden of proof 

Husband, pleading foreign divorce 
judgment as defense in proceeding 
to punish him for contempt in disre¬ 
garding separate maintenance de¬ 
cree, has burden of proving validity 
of foreign judgment—^Lednum v. 
Lednum, 276 P. 674, 85 Colo. *364. 
AdmiSBlhlllty 

In proceeding to punish for con¬ 
tempt in failing to pay as required 
by decree awarding relator separp-te 
maintenance, testimony as to all oc¬ 
currences after entry of decree was 
held competent, under facts.-^tate 
V. Dailey, 2 P.2d 79, 164 Wash. 140. 
Svidance held sufltoieut 

(1) To sustain finding that hus¬ 
band was guilty of contempt—^Dahl 
V. Dahl, 298 N.W. 361, .210 Minn. 
361. 

I (2) To show fraud In procurement 
of divorce by husband in another 
state subsequent to entry of main¬ 
tenance decree.—^Kaufman v. Kauf¬ 
man, 187 A. 176, 120 N.JBq. 603. 
BvldeiLce held iiumAclent 

(1) To show inability to pay sup¬ 
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port money required by decree of 
separate maintenance. 

Ariz.—Selph v. Selph, ‘231 P. 921, 27 
Anz. 176. 

iSr.D.—Ottinger v. Ottlnger, 237 N.W. 
201, 61 N.D. 68. 

(2) To purge husband of contempt 
on ground that the wife cohabited 
with another man.—Eskew v. Eskew, 
14 S.B.2d 750, 192 Ga. 104. 

12, N.J.—^Trautwein v. Trautwein, 
18 A2d 265, 129 N.J.Eq. 90. 

13» Ga.—^Hefllnger v. Heflinger, 159 
S.B. 242, 172 Ga. 889, 76 AL.R. 
386. 

14. Conn,—^Artman v. Artman, 149 
A 246, 111 Conn. 124. 

N.Y.—Smith V. Smith, 29 N.Y.S.2d 
469, affirmed 35 N.Y.S,3d 725, 264 
App.Div. 769—^Anonymous v. An¬ 
onymous, 19 N.Y.S.2d 963. 

30 C.J. p 1092 note 70. 

15. N.Y.—Smith y. Smith, 29 N.Y.S. 
2d 469, affirmed 35 N.Y.S.2d 725, 
264 App.Div. 769. 

la N.Y.—James v. James, 37 N.Y. 
S.2d 89, 178 Misc. 1041. 

17. Cal.—Murray v. Murray, 47 P. 
•37. 116 Cat 266, 66 Am.S.R. 97, !87 
L.R.A 626. 

19 C.J. p 320 note 31 [a]. 

la Ky.—Clubb v, Clubb, 63 S.W. 
587, 23 Ky.D. 650. 

Contra Ray v. Ray, 4 Ky.L. 902. 

19. Conn.—Cunningham v. Cunning¬ 
ham, 44 A 41, 72 Conn. 157. 

2a Ill.—^Zimmer v. Thompson,' 122 
N.B. 47, 2‘86 Ill. 526. 

21. IlL—^Zimmer v. Thompson, su¬ 
pra. 



42 C.J.S. 


nrSBAXD AXD WIFE 


why judgment should not be cntered,^^ and it is 
not a defense to such proceeding that there was no 
service on the suret\’’, or that the surety was de¬ 
prived of a jury trial.^S 

The surety on a bond given in connection with 
an order of support is not released of his liability 
because the court reduces the amount named in the 
original order of support but, where two courts 
with jurisdiction of the person and subject matter 
ordered a husband to pay different amounts for the 
support of his wife, and he was required hy one 
court to post a bond for the payment of the small¬ 
er amount awarded therein, and was cited for con¬ 
tempt of the other court for failure to make the 
larger payments awarded therein, on purging him¬ 
self of the contempt by complying with the order 
of that court, the surety on his bond was entitled to 

be released.26 

In determining the amount for which judgment 
should be rendered and execution issued in an ac¬ 
tion on the bond, the state of affairs at the time of 
the hearing should be considered. The amounts paid 
by the husband on the original judgment should be 
deducted therefrom, but not from the penalty 
of the bond, and the principal and sureties 
should be held liable for die full amount of the 
judgment, less what has been paid thereon, and 
not exceeding the penalty of the bond with inter- 
est.2® 

A husband who has been confined because of his 
inability to post a bond or pay alimony and who has 
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neglected to have the order of arrest vacated or 
the bond reduced until the time to vacate the or¬ 
der or reduce the amount of the bond has expired, 
with the result that he was virtually condemned to 
life imprisonment, is entitled to a discharge by a 
court of equity in its discretion to prevent inhuman 
treatment.^"^ 

d. Divorce or Separation 

Generally the court Is not authorized to enter a decree 
of separation or divorce when It Is not prayed for In the 
pleadings of either party. 

It is held that the court is not authorized to enter 
a decree of separation when it is not prayed for in 
the pleadings of either party.^s Hoivever, some 
statutes authorize the court to decree an absolute 
divorce in a suit for separate maintenance,but. 
w^here the suit is brought under an act to provide 
wives with property and maintenance from their 
husband’s estates in specified cases, and a decree 
of divorce is not desired by the wife, such a decree 
is improper, even though the court deems it for the 
best interests of the parties 

6. Provisions as to Children 

The court may determine the custody of the minor 
children of the marriage and make suitable provision for 
their support, the amount to be allowed resting within 
the sound discretion of the court. 

In addition to an allowance to the wife, the 
court may, in an action for separate maintenance, 
determine the custody of the minor children of the 
marriage,3i make suitable provision for their sup- 


22 . Ga.—^Moore v. Edmondson, 193 
S.E. 780, 184 Ga. 818. 

23. Ga.—Moore v. Edmondson, su¬ 
pra. 

24. Pa.—Commonwealth v. Mendel¬ 
sohn, 83 Pa.Super. 593. 

25. N.T.—Greenzang v. Greenzangr, 
8 N.Y.S.2d 257, 169 Misc, 516. 

26L Mass.—Maloof v. Abdallah, 105 
N.E. 438, 218 Mass. 21. 

27. N.T.—People ex rel. Thomas v. 
Hanley. 290 N.T.S. 532, 160 Misc. 
651. 

23. Ind.—Moore v. Moore, 136 N.E. 
362, SI lnd.App. 169. 

29. Kan.—Allen v. Allen, 168‘P. 675, 
,101 Kan. 622. 

30. Mich.—Stouten v. Stouten, 209 
N.W. 566, 235 Mich. 427—Lacey v. 
Lacey, 165 N.W. 489, 189 Mich. 
271. 

Judicial discretion of court to ffrant 
absolute or limited divorce see Di¬ 
vorce 5 160. 

31. Ala.—^Wohlert v. Wohlert, 114 
So. 906, 217 Ala. 96. 

Ga.—^KnleplEamp v. Richards, 16 Sk 
E.2d 24, 192 Ga. 503. 


Idaho.—Radermacher v. Radermach- 
er, 100 P.2d 955, 61 Idaho 261. 
Mass.—Coughlin v. Coughlin, 46 N. 
E.2d 388, 312 Mass. 452—Schmidt 
V. Schmidt, 182 N.E 374, 280 Mass. 
216. 

N.C.—Byrum v. Byrum, 178 S.E. 97, 
207 N.C. 655. 

Okl.—McAdoo V. McAdoo, 277 P. 943, 
137 Okl. 12. 

S.G.—Ex parte Jeter, 8 S.E2d 490, 
193 S.C, 278. 

30 C.J, p 1092 note 83. 

AppUoabillty of statute 
Statute providing that in cases of 
separation the children shall be 
placed under the care of the party 
who obtains the separation unless 
the judge shall, for the greater ad¬ 
vantage of the children and with the 
advice of the family meeting, order 
some or all to be intrusted to the 
care of the other party, is applicable 
merely when the court is called on 
originally to assign the custody, and 
not when a change in the situation 
compels the taking of new action.— 
Walker v. Myers, 91 So. 427, 150 La. 
986. 


Denial of dlyozoe 

On petition for permanent alimony 
and cross bill asking divorce, al¬ 
though divorce was not granted, 
court has power under statute to 
determine custody of infant children 
of parties.—Simmont v. Simmont, 
153 A. 665, 160 Md. 422. 

Vexnpozary order 

Under statute requiring divorce 
proceeding to be heard at regular 
or special term, but authorizing 
hearing in vacation of petition for 
temporary alimony and temporary 
custody of chil4ren, in suit for sep¬ 
arate maintenance, sollcltar’s fee, 
and custody of children, chancellor 
could hear, in vacation, petition for 
temporary order regarding custody 
of children, and in passing on peti¬ 
tion chancellor was not required to 
investigate merits of original bill.— 

I Johnston v. Johnston, 179 So. 853, 
182 Miss. 1. 

Stotutozy authozity 

In wife's separate maintenance 
suit, court, when authorized by stat¬ 
ute, may grant wife custody of mi¬ 
nor children pendente Ute, but, if 
the statute does not expressly make 
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port,32 and provide for reasonable access to them 
by the parent to whom custody is denied,33 the au¬ 
thority of the court being referable to its general 
equity jurisdiction.34 An order awarding the cus¬ 
tody of the children to the wife may be made, even 
though there is no prayer therefor in her plead¬ 
ings,35 and even though the wife is not entitled to 
relief prayed as to divorce from bed and board.3 3 
It is not necessary that a guardian be appointed.37 
Maintenance of the children may be ordered, al¬ 
though maintenance of the wife is not;38 but it is 
error to grant the wife an allowance for the bene¬ 
fit of the children where she is not awarded their 
custody,33 or where the children are not the prod¬ 
uct of the present marriage, but of a former mar¬ 
riage of the wnfe,^3 or, when that is required by 
statute, if the children were not living with her 
at the time of the commencement of the suit'll An 
allow^ance may be made for the support of a daugh¬ 
ter who is of age but who is dependent on her par¬ 
ents for support.'*^ On the other hand, the hus¬ 
band will not be required to contribute to the sup¬ 
port of a son who is under age but who supports 
himself and also aids in supporting the family.'^3 A 
wife who has obtained orders from two courts re¬ 
quiring the husband to contribute stated sums week¬ 
ly for the support of their children cannot enforce 
both orders.**^ An agreement between the parties 


respecting pa>mients which should be made for the 
support of minor children is void, since the court’s 
authority to make necessary orders for their sup¬ 
port cannot be limited by the parties.*^^ After the 
death of the mother who had custody of the child, 
the father who was in default in payments of ali¬ 
mony had no standing in court to apply for custody 
of such child, and an order restoring custody to him 
may be set aside as improvidently made if the fa¬ 
ther concealed his default from the court.*^® Even 
though the wife disobeys the judgment permitting 
the husband to visit the children, it is improper for 
the court, if she is not shown to be unfit to have 
their custody, to take them away from her and 
place them in an institution.^'^ 

The amount to be allowed for the support of 
children is within the sound discretion of the trial 
judge.^3 xhe duty of the father to contribute to 
the maintenance of his children is not limited to 
his income; he mast support his children reason¬ 
ably according to his means>3 

f. Provisions as to, and Enforcement against, 
Property 

(1) In general 

(2) Declaring lien 

(3) Sale, mortgage, or lease 

(4) Receiver or trustee 


provision for permanent custody of 
the children, the court is powerless 
to «rant it, notwithstanding court is 
governed by equitable principles in 
exercising powers conferred on it hy 
statute in a separate maintenance 
suit.—Noble V. Noble, 103 P.2d 29'3, 
164 Or. 538. 

Moot qnestioii 

Where wife's prayer for separate 
mamtenance had been denied, and 
at time of entry of decree child of 
parties was in custody of wife, ques¬ 
tion of Jurisdiction of equity to de¬ 
cree child’s custody to the husband 
was moot, and court had no 'Juris¬ 
diction to award child to husband.— 
Ewing V. Ewing, 48 N.B.2d 774, 319 
IlLApp. 255. 

▲ward to wife resldiiig outside state 
In wife’s suit for maintencuice, 
award of child to wife residing out¬ 
side state as asrainst resident hus¬ 
band was held not precluded by stat¬ 
utes.—Fried v. Fried, 132 A. 674, 99 
N.J.Bq. 106. 

38. Ala.—-Waldrop v. Waldrop, 134 
So. 1, 222 Ala. 625. 

Ga—Snider v. Snider, 9 S.E.2d 654, 
190 Ga 381—^Pulenwider v. Ful- 
enwider, 5 S.E.2d 20, 188 Ga 856. 
Idaho.—Radermacher v. Radermach- 
er, 87 P.2d 461, 463, 69 Idaho 716, 
citing Corpus Juris. 


Or.—Noble v. Noble. 108 P.2d 293, 
164 Or. 538. 

Pa.—Commonwealth v. Brumm, 63 
Dauph.Co. 34. 

Utah.—Cawley v. Cawley, 202 P. 10, 
69 Utah 80. 

'30 C.J. p 1092 note 84. 

Decree held defective for failure 
to require spouse primarily charge¬ 
able with daughter’s support to pro¬ 
vide for daughter’s maintenance.— 
Simmont v. Slmmont, 153 A. 665, 160 
Md. 422. 

33. Tena—Cureton v. Cureton, 96 
S.W. 608, 117 Tenn. 103. 

30 C,J. p 1092 note 85. 

34. Ala—Gabbert v, Gabbert, 117 
So, 214, 217 Ala 599. 

36. Ga—Mills V. Mills, 105 S.B. 357, 
160 Ga 782. 

Cteueral prayer 

Custody of children may be grant¬ 
ed complainant under general pray¬ 
er.—Wohlert v. Wohlert, 114 So. 906, 
217 Ala 96. 

30L Ala—Wohlert v. Wohlert, su¬ 
pra 

37. Ala—-Waldrop v. Waldrop, 184 
So. 1, 222 Ala 625. 

38. tJ.S.—^Emrich v. McNeil, 126 P. 
2d 841, 75 U.S.App.D.C. 307—How¬ 
ard V. Howard, 112 F.2d 44, 72 
APP.D.C. 145, 

30 C.J. p 1093 note 87. 
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39. Ill.—Harding v, Harding, 32 N. 
B. 206, 144 Ill. 688, 21 L,.R.A 310. 

Mo.—^Hedrick v. Hedrick, 138 S.W. 
678, 157 Mo.App. 633. 

40. Mont.—^Decker v. Decker, 185 P. 
168, 56 Mont. 338. 

41. Or.—Noble v. Noble, 103 P.2d 
293, 164 Or. 538. 

42. Cal.—^Anderson v. Anderson, 66 
P. 630, 67 P. 81, 124 CaL 48, 71 Am. 
S.R. 17. 

43. Ky.—Prichett v. Prlchett, 141 
S.W. 367, 146 Ky. 38. 

44. N.T.—Greenzang v. Greenzang, 
8 N.Y.S.2d 257, 169 Mlsc. 516. 

45. Cal.—D’Arcy v. D’Arcy, 264 P. 
497, 89 Cal.App. 86. 

46L Colo.—Lowe v. Ruh, 10 P.2<1 
329, 90 Colo. 477. 

47. Ill.—Doyle v. Doyle, S3 N.B.2d 
607, 309 Ill-App. 454. 

4& N.C.—Wright V. Wright, 6 S.B. 

2d 556, 216 N.C. 693. 

Pa—Commonwealth v. Drumm, 53 
Dauph.Co. 34. 

Allowance held adequate 
D.C.--Bloedom v. Bloedom, 91 P.2d 
246, 67 App.D.C. 214. 

49. Ala—Waldrop v. Waldrop, 134 
So. 1, £22 Ala 625. 
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(5) Sequestration 

(6) Garnishment or attachment in gen¬ 

eral 

(7) Subjection of trust or other fund 

(8) Subjecting transferred property 

(9) Injunction against disposition 

(10) Execution 

(1) In General 

In the absence of statute, the court In a separate 
maintenance proceeding generaliy Is without power to 
adjudicate the respective property rights of the parties 
or award specific property of the husband to the wife; 
but under some statutes the court may determine the 
status of the property of the parties, make an equitable 
division thereof, op otherwise adjudicate with respect 
to their property. 

In the absence of statutory authority, the court in 
a separate maintenance proceeding generally is 
without power to adjudicate the respective property 
rights of the parties unrelated to the statutory 
object and purpose of the proceedings, the court 
is without powerSi to enforce contracts between the 
parties relative to the disposition between them of 
property or the proceeds thereof to order the 
husband to restore to the wife certain personal 
property belonging to her;53 to divide the property 
of the husband to award the wife one half of 


the community estate to change the course of in¬ 
heritance®® or bar or affect the right of the wife to 
dower,®7 distributive share, or widow’s award;®® 
to provide for the disposition of the future earn¬ 
ings of the parties;®^ to terminate the husband’s 
inchoate interest in the wife’s real estate;®® or to 
award or set aside to the wife specific property of 
the husband or a specific portion of his estate®^ or 
permanently to divest the husband of the use of 
any property.®^ 

Some courts rule that they are authorized to deal 
only with the husband’s income,®® but consider 
’available income from property holdings and earn¬ 
ing capacity, and not merely actual temporary in¬ 
come.®^ It is held, however, that the court may 
settle the equitable rights of the parties in property 
where such equities arise otherwise than from the 
marriage relation, as by reason of their having 
purchased or contributed to the purchase or ac¬ 
cumulation thereof;®® and that, where the hus¬ 
band is a nonresident owning property within the 
jurisdiction of the court, such property,®® or at least 
the income thereof,®*^ may be subjected to the pay¬ 
ment of the wife’s claim for maintenance. 

Under some statutes the court may determine the 
status of the property of the parties,®® make an 


5a Ill.—^Pearsons v. Pearsons, 282 
Ill.App. 92—McAdams v. Mc¬ 

Adams, 267 IlLApp, 124. 

Wash.—Cohn v. Cohn, 103 P.2d 366, 
368, 4 Wash.2d *322, quotlngr C!or- 
ptis Juris. 

30 C.J 4} 1093 note 92. 

51. Ill.—^Pearsons v. Pearsons, 282 
IlLApp. 92. 

52. Wyo.—Brown v. Brown, 146 P. 
231, 23 Wyo. 1. 

63. Idaho.—^Badermacher v. Kader- 
macher, 87 P.2d 461, 463, 69 Idaho 
716, citingr Corpus Juris. 

Md.—Polley v. Polley, 97 A, 526, 128 
Md. 60. 

54. Ala.—Wallis v. Wallis, 199 So. 
S44, 240 Ala. 439. 

Ohio.—Materazzo v. Materazzo, 37 N. 
E2d 967, 139 Ohio St 36—Daily v. 
Daily, 192 N.E. 287, 48 Ohio App. 
83. 

Okl.—^Harden v. Harden, 77 P.2d 721, 
183 Okl. 364. 

Or.—Schoren v. Schoren, 214 P. 885, 
110 Or. 272, reversed on other 
grrounds 222 P. 1096, 110 Or. 272. 

Wash.—Cohn v. Cohn, 10'3 P.2d 366, 
368, 4 Wash.2d 322, quoting Cor¬ 
pus Juris. 

30 C.J. p 1093 note 95. 

55. Cal.—Johnson v. Johnson, 164 
P. 421, 33 Cal.App. 93. 

Wash. — Cohn v. Cohn, 103 P.2d 366, 
368, 4 Wa8h.2d 322, quoting Cor¬ 
pus Juris. 


5G. Mont—Dedcer v. Decker, 185 P. 
168, 56 Mont 338. 

57, Ala.—Wallis v. Wallis, 199 So. 
844, 240 Ala. 439. 

Ill.—Spohr V. Kraus, 197 Ill App. 
848. 

Dower rights h^ improperly pro¬ 
tected 

Ill.—^Pearsons v. Pearsons, 282 Ill. 
App. 92. 

58. Ill.—Spohr V. Kraus, 197 Ill. 
App. 348. 

69. Wash,—Cohn v. Cohn, 103 P.2d 
366, 4 Wash.2d 332. 

60. Minn.—^Hoffmann v. HofCmann, 
218 N.W, 559, 174 Minn. 159. 

61. Ala.—Donaldson v. Donaldson, 
112 So. 836, 216 Ala. 259. 

Idaho.—^Radermacher v. Radermach- 
er, 100 P.2d 955, 61 Idaho '261— 
Radermacher v. Radermacher, 87 
F.2d 461, 463, 59 Idaho 716, citing 
Corpus Juris. 

Wash.—Cohn v. Cohn, 103 P.2d 366, 
368, 4 Wash.2d 322, quoting Cor¬ 
pus Juris. 

30 C.J. p 1093 note 2. 

TTse of home 

Decree in wife's action for main¬ 
tenance giving her and child use of 
home and requiring husband to pay 
taxes, interest notes, and repairs 
was held unauthorized,—Shreffler v. 
Shreffler, Mo.App., 31 S.W.2d 277. 

62. Ala.—^Murray v. Murray, 4 So. 
233, 84 Aleu 363. 

263 


63. Ala.—'Wallis V. Wallis, 199 So. 
844, 240 Ala. 439—^Jones v. Jones, 
153 So. 203, 228 Ala. 178—Wal¬ 
drop V. Waldrop, 134 So. 1, 222 
Ala. 625—Gabbert v. Gabbert 117 
So. 214, 217 Ala. 599—Bailes v. 
Bailes, 114 So. 185, 216 Ala. 569— 
Rearden v. Rearden, 97 So. 138^ 
210 Ala. 129. 

30 C.J. p 1093 note 4. 

64. Ala.—^Waldrop v. Waldrop, 134 
So. 1, 222 Ala. 625. 

66. Ill.—Spalding v. Spalding. 198 
N.E. 136, 631, 361 Ill. 387, 101 A.L. 
R. 442—^Decker v. Decker, 116 N.E. 
688, 279 Ill. 300—Hopper v. Hop¬ 
per, 41 N.E.2d 786, 314 IlLApp. 
572. 

66. Ill.—Cox V. Cox, 192 HLApp. 
286. 

67. Iowa.—Shipley v. Shipley, 175 N. 
W. 51, 187 Iowa 1295. 

Neb.—^Rhoades v. Rhoades, 111 N.W. 

122, 78 Neh. 495. 126 Am.S.R. 611. 
6a 11L—G-rossman v. Grossman, 38 
N.B.2d 778 312 IlLApp. 655—Gross- 
man v. Grossman, 26 N.E 2d 678, 
304 IlLApp. 507—Glennon v. Glen- 
non, 19 N.E.2d 412, 299 IlLApp. 13. 
JCy.—^Buckman v. Buckman, 283 S.W. 
952.* 214 Ky. 633. 

Wash.—^Branscheid v. Branscheid, 
67 P, 812, 27 Wash. 368. 

Nature of proceedis^ 

Determination of ownership of 
land sought to be set apart to wife 
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equitable division thereof,®® make the same dispo¬ 
sition of the community property as on a dissolu¬ 
tion of the marriage'^® unless a third person not a 
party to the action claims an interest therein,bar 
the husband from any interest in the separate prop¬ 
erty of the wife,"® decree support out of the hus¬ 
band’s property or earnings,"® cause the husband to 
secure as much of his estate as is proper for the 
reasonable subsistence of the wife,"-^ and award spe¬ 


cific property of the husband to the wife,'^® in 
which case a writ of possession may be issued when 
necessary in the judgment of the court.In or¬ 
der to authorize a decree out of the estate or prop¬ 
erty of the husband, as provided by statute, it is, of 
course, necessary that he have some property 
and it has been held that a judgment directing that 
each spouse receive half the income of community 
property without ordering a division of the prop- 


suing for alimony was not contest 
of will under which they claimed, 
but was a mere incident of ihe ac¬ 
tion for alimony—^W’ohlfort v. 
Wohlfort, 254 P 334, 123 Kan. 142. 
Beixiai of alimony 

In husband's divorce action where 
wife answered praying denial of 
divorce and allowance of permanent 
Alimony and husband dismissed his 
ipetition, and trial was had on wife's 
answer and cross petition, that court 
found that wife was not entitled to 
alimony as such did not preclude 
the court from considering the prop¬ 
erty settlement which husband and j 
wife^ had entered into, and from set-' 
tllng their property rights.—Perkins | 
V. Perkins, 114 P.2d 804, 154 Kan. 
73. i 

69. Kan —Wohlfort v. Wohlfort, 
254 P. 334, 123 Kan 142. 

Okl.—^ilcAdoo v. McAdoo, 277 P. 943, 
137 Okl. 12. 

7a Cal.—Stitt V. Stitt, 65 P.2d 1297, 
8 Cal. 2d 450—Sherman v. Sherman, 
190 P 464, 47 Cal.App. 208. 

30 C.J p 1093 note 9. 

Award of all comniunity property 
to wife in granting separate mainte¬ 
nance was held authorized. 

Cal.—D'Arcy v, D'Arcy, 264 P. 497, 
89 CaLApp. 86. 

Idaho.—lVa}k<=r v. Manson, 289 P. 86, 
49 Idaho 468. 

XTeoesslty of award 

Award of community property in 
granting separate maintenance can 
be sustained only on theory that it is 
necessary and reasonable for main¬ 
tenance of wife and chlldrenrj but 
the award may be made even though 
there was no allegation of neces¬ 
sity, where case was contested and 
court had jurisdiction—D'Arcy v. 
D'Arcy, 264 P. 497, 89 OabApp. 86. 
*080 to provide protected allowance 
£Jven though statute governing 
community property constitutes the 
husband the agent of partnership 
composed of husband and wife and 
imposes on him the duty and re¬ 
sponsibility of managing and con¬ 
trolling community property, It does 
not place community property be¬ 
yond the reach of a court of equity 
qp thalf it cannof: be used in provid-^ 
Ing wife a protected allowance for 
support of herself and of dependen 
children when husband has so con¬ 


ducted himself as to necessitate de¬ 
cree of separate maintenance and 
support.—Radermacher v. Rader- 
macher. 100 P.2d 955, 61 Idaho 261 

71. Cal.—Moffltt V. Mofifitt, 18 P.2d 

3ST. 128 CabApp 676. 

72. aiinn.—Stephen v. Stephen, 113 

913. 102 Mmn. 301. 

73. Minn.—Dorsey v. Dorsey, 171 N. 

W. 933, 142 Mmn 279. 

Ocotipancy of home place 

(1) Trial court was authorized to 
sequester the home place of the par¬ 
ties and to require application of 
rent and profits therefrom to pro¬ 
curement of a residence for children 
of the parties, as a necessary part 
of the subsistence allowed, and 
hence husband was not prejudiced 
by order granting to wife and chil¬ 
dren the right of occupancy of the 
home place in lieu thereof, since as 
to him, in either event, the result 
would be the same.—^Wright v. 
Wright. 6 SB.2d 556, 216 N.C. 693. 

(2) Even though husband's sepa¬ 
rate property cannot be directly 
awarded to wife by decree for sepa¬ 
rate maintenance, it is not entirely 
beyond the reach of equity court, 
and court may give husband the al¬ 
ternative of permitting wife and 
children to remain m house on home 
place or provide them with suitable 
home elsewhere within reach of 
wife's employment.—^Radermacher v. 
Radermacher, 100 P.2d 955, 61 Idaho 
261. 

£axLd held by entirety 

(1) Possession of a reasonable 
part of land held by entirety may 
be assigned to an abandoned wife 
and the income directed to be paid 
for her subsistence as earnings of 
the husband, notwithstanding claims 
of other creditors, even though the 
land cannot be ordered sold, to satis¬ 
fy her claim, in view of the possibil¬ 
ity of her becoming owner of the 
entire estate' if She survives the 
husband, such allowance not being a 
debt in the ordinary sense, but an 
appropriation under the police power 
to protect.the wife and children from 
indigence and becoming a public 
charge—Holton v. Holton, 119 &.B. 
751, 186 N.C. 355. 

(2) A disposition of possession of 
spouses' home property by provision 
of decree reversing a decree grant- 
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mg wife divorce that spouses had 
equal rights in such property and 
possession thereof, if husband elect¬ 
ed to avail himself of such posses¬ 
sion. and that chancery court would 
maintain case on docket, so that 
husband might protect his right 
to property was equitable, and the 
decree was not erroneous as depriv¬ 
ing husband of his present interest 
in property as tenant by entirety 
with wife, as title thereto was not 
disturbed, but only right to posses¬ 
sion thereof was disposed of by de¬ 
cree—Loy v. lioy, 161 S.W.2d 178, 26 
Tenn.App. 99. 

ProvisioxL for aimnal Bfeatcmieiii 
Provision of decree, granting wife 
separate maintenance, that husband 
should furnish wife with annual 
statement of condition of creamery 
business which he operated with two 
others as partners, was held not ob¬ 
jectionable, since wife still retained 
interest in community property, and 
earnings of husband would be con¬ 
sideration In fixing amount husband 
should pay in future for separate 
maintenance.—Manggaard v. Mang- 
gaard, 36 P.2d 811, 179 Wash. 232. 

74. N.C.—Crews v. Crews, 96 S.E. 

149, 176 NC. 

30 C.J. p 1093 noU '*2. 

76. Kan.—Rumsey v. Rumsey, 90 P. 
2d 1093, 150 Kan. 49—Wohlfort v. 
Wohlfort, 254 P. 334, 123 Kan. 142. 

N.C.—Wright V. Wright, 6 S.E. 2d 
555, 216 N.C. 693. 

Pa.—Michalek v. Michalek, 36 Luz. 

Leg.Reg. 346. 

30 C.J. p 1093 note 13. 

Property outside state 
Where nonresident wife voluntari¬ 
ly appeared in husband's divorce ac¬ 
tion, contested action, and prayed 
for separate maintenance, court had 
jurisdiction to enter decree awarding 
right of possession of property out¬ 
side state to wife, requiring husband 
to pay taxes and assessments, and 
to liquidate mortgage against prop¬ 
erty, since decree did nbt.. operate 
on ‘the property, but on the person 
of the husband. —Stephens v. Ste¬ 
phens, 24 P.2d 62, 53 Idaho 427. 

70. N.C.—Wright V. Wrikht, 6 S.B. 
2d 666- 216 iN.a 693. 

77, R,L—^Battey y, Battey, 1 R.L 

212 . 
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erty or proceeds as required by statute is errone- 
ousJ^ A claim of an injured workman before the 
industrial commission is property within the mean- ! 
ing of a statute permitting an abandoned spouse , 
to obtain control, sell, and encumber the property of j 
the other for the support and maintenance of the ! 
family,*^® but the statute does not warrant the court ; 
in a proceeding thereunder to enter a judgment j 
against a third person for money due to the hus- j 
band, since the proceeding is not for the recovery i 
of a personal judgment,^® although a decree author- ■ 
izing her to prosecute a claim of her husband is j 
proper.s^ I 

No specific decree with reference to the home- | 
stead is necessary where the wife is in possession | 
thereof and entitled to remain there until the hus¬ 
band provides another home for her .*2 Under a 
statute authorizing assignment of a homestead se¬ 
lected from the separate property of either party 
to the innocent party for a limited period, a decree 
awarding possession to the wife without placing 
any limitation as to the length of time of her pos¬ 
session will, in the absence of a clear expression to 
the contrary, be construed to award possession dur¬ 
ing her lifetime only, which is a limited period with¬ 
in the statute; and such an award has been held 
proper under the statute regardless of the grounds 
on which the separate maintenance was decreed.^^ 

A wife’s institution of suit for separate mainte¬ 
nance does not abrogate a separation agreement, 
and the wife must surrender or give credit for 
property she still possesses or over which she has 
dominion under the agreement before she is entitled 
to the benefit of a decree for separate mainte¬ 
nance,^^ and a decree for separate maintenance may | 
be conditioned on such surrender or credit®5 
Where, however, the husband paid the wife a sum 
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of money under an illegal separation agreement, in 
a suit by the wife for separate maintenance and to 
have the agreement set aside the husband is not 
entitled to a conve\ance of property purchased by 
the wife out of the money received under the agree¬ 
ment, the parties being in pan delicto.®® 

All or part of property or use thereof. It is 
held error to award or set aside to the wife all of 
the husband’s property’,or to award her the use 
of four-fifths thereof,®® or the use of certain lands 
of his beyond his life.®® On the other hand, it is 
held that, where the husband is able-bodied and 
capable of earning much more than enough to sup¬ 
port himself, a decree giving the wife the rentals 
from their only property is not unjust.®® 

Optional decree. Rules or statutes which place 
it beyond the power of the court to make or en¬ 
force certain orders affecting the property of the 
parties are not violated by a decree containing mere 
directions and leaving it optional with the husband 
to comply therewith.®! 

Recovery against estate. Where the wife has 
been decreed separate maintenance or alimony pen¬ 
dente lite, she may recover as a debt against his 
estate amounts due under the order or decree at 
the time of the husband’s death®® within the period 
of the statute of limitations.®® 

(2) Declaring Lien 

The court may declare the Judgment a lien on de¬ 
fendant’s separate property, and may provide for the right 
to enforce the lien, but should not tie up all the husband’s 
operations by creating a lien on all his property. 

Both under statute and otherwise, the court may 
and sometimes does declare the judgment a lien on 
defendant’s separate property,®^ particularly on his 
real property,®® and may provide for the right of 


78. Cal.—^Provost v. Provost, 283 P, 
842, 102 CaLApp. 776, followed In 
283 P. 845, 102 Cal.App. 798. 

79. Ill.—Stllo V. Stilo, 270 IlLApp. 
527. 

80. Ill.—Stilo V. Stilo, supra. 

81. Ill.—Stilo V. Stilo, supra. 
Garnishment or attachment see in¬ 
fra subdivision f (6) of this sec¬ 
tion. 

82. Ill.—Bartlow v. Bartlow, 114 Ill. 
App. 604. 

Liien on homestead In separate main¬ 
tenance actions see Homesteads § 
112 . 

83. Cal.—Greenlee v. Greenlee, 61 P. 
2d 1167, 7 Cal,2d 679. 

84. N.J.—Clfiirk v. Clark. 176 A. 81, 
13 N.J.Misc. 49. 

85. N.J.—Clark v. Clark, supra. 


86. Ill.—Vock V. Vock, 6 N.E.2d 848, 
365 Ill. 432, 109 A.L..R. 1170. 

87. Ill.—Neutzel v. Neutzel, 13 Ill. 
App. 542. 

88. Ala.—Sharritt v. Sharritt, 20 So, 
954, 112 Ala. 617. 

30 C.J. p 1093 note 18. 

89. Ark.—^Johnson v. Bates, 101 S. 
W. 412, 82 Ark. 284. 

90. S.D,—Steensland v. Steensland, 
179 N.W. 496, 43 S.D. 416. 

91. Ky,—^Hoffman v. HofCman, 155 
S.W. 1142, 153 Ky. 441, 

Minn.—^Dorsey v, l^orsey, 171 N.W. 

933, 142 Minn. 279. 

30 C.J. p 1093 note 21. 

92. Idaho.—SImonton v. Simonton, 
236 P. 863, 40 Idaho 751, 42 A.L..B. 
1863. 

30 C.J. p 1016 XM3te;S2. 

26S 


93. Idaho.—Simonton v. Simonton, 
supra. 

94. Anz.—Arendt v. Arendt, 136 P. 
2d 216—Schuster v. Schuster. 264 
P. 100, 33 Anz. 279. 

95. Ala.—Wallis v. Wallis, 199 So. 
844, 240 Ala. 439. 

Ariz.—^Arendt v. Arendt, 135 P.2d 
215. 

Conn.—^Artman v. Artman, 149 A. 
246, 111 Conn. 124. 

Ill.—Pearsons v. Pearsons. 282 HI. 
App. 92. 

30 C.J. p 1093 note 22. 

Property of nonresident 
In an action against a nonresi¬ 
dent husband, in which property 
within the jurisdiction has been at¬ 
tached, the court may render Judg¬ 
ment and make it a lien on the prop¬ 
erty so attached, although it is not 
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restrainment and injunction to enforce the lien.^® 
The decree should not, however, tie up all the hus¬ 
band’s operations by creating a lien on all his prop- 
erty.^*^ Thus it is held improper to make the de¬ 
cree a hen on all the husband’s personal proper¬ 
ty;^® but a decree making the allowance a lien on 
the husband’s household furniture has been upheld 
as proper.^® If a lien is granted it should describe 
the property with sufficient particularity.^ Even 
though the husband owns all the stock of a corpora¬ 
tion, the lien should be limited to the corporate 
stock owned by him and should not be extended to 
the assets of the corporation.- Motions to subject 
community property to a lien, although the husband 
be restrained from disposing of or encumbering the 
property pending the hearing, do not ipso facto 
constitute sequestration independent of actual or 
attempted possession.® 

(3) Sale, Mortgage, or Lease 
Under some statutes the court ia empowered to au¬ 
thorize or direct the sale, mortgage, or lease of the hus¬ 
band’s property as far as is necessary to provide for the 
support and maintenance of his wife, but the husband 
rhould be given an opportunity to pay without the sale 
of his property. 

Some statutes empower the court in certain cases 
to authorize or direct the sale, mortgage, or lease 
of the husband’s property so far as is necessary to 
provide for the support and maintenance of the 
wife.^ The power to order a sale in the absence 
of statute has been denied in some cases^ but ex- 

enforceable against the husband per¬ 
sonally.—Pye V, Magnuson, 227 N. 

W. 895, 178 Minn. 631. 

Prloiity 

A Judgment for the wife for a 
monthly allowance for an indefinite 
period is a lien on the real estate 
of the husband for all amounts due 
and to become due under such de¬ 
cree, and will have priority over the 
lien of a Judgment subsequently 
rendered against the husband.— 

Lynch v. Rohan, 219 N.W. 239, 116 
Neb. 820. 

96. Wash.—^Manggaard v. 
gaard, 36 P.2d 811, 179 Wash. 232. 

97. Ala.~Wallis v. Wallis. 199 So. 

844. 240 Ala. 439. 

sa Ill.—^Hunter v. Hunter, 121 Ill. 

App. 380. 

36- Ill.—Cash V. Cash, 201 Hl.App. 

151. 

1. Ala.—Wallis v. Wallis, 199 So. 

844, 240 Ala 439. 

2. Iowa.—^Brookins v. Brookins, 800 
N.W. 540, 230 Iowa 1272. 

3. Cal.—Cohan v. Shibley, App., 289 
P. 169, 

4. Pa.—Del Castello v. Del Castello, 

16 PaDist & Co. 789. 

30 C.J. p 1094 note 26. I 


ercised in others.® Before directing a sale or mort¬ 
gage the court should first determine the amount 
necessary for the maintenance of the wife and 
what property of the husband shall be sold or mort¬ 
gaged for the purpose of providing the mainte- 
nance.7 The husband should be given an oppor¬ 
tunity to pay without the sale of his property,® and 
the proper form of the order of sale is that the 
property be sold on the failure of the husband to 
make payment within a specified time.® A pur¬ 
chaser at the sale acquires title as against a pur¬ 
chaser at an execution sale under a judgment by a 
third person against the husband, where the lien 
of the judgment was not acquired by the filing of a 
transcript until after the court in the maintenance 
proceedings had decreed the sale and appointed a 
commissioner to make it.^® 

(4) Receiver or Trustee 
Generally in a separate maintenance proceeding the 
court may appoint “a receiver or trustee, require the hus- 
band to convey to him, and authorize or direct him to sell 
the property for the purpose of paying the Installments 
under the decree as they become due; and the court may 
also provide for the termination of the receivership. 

Although there is some authority to the con- 
trary,ii as a general rule both under statute and 
otherwise, the court in a separate maintenance pro¬ 
ceeding may appoint a receiver^® or trustee^® of 
the husband’s property; require the husband to con¬ 
vey to the trustee and authorize or direct the 
trustee to sell property for the purpose of paying 

person having interest in property 
in District of Columbia and having 
wife dependent on him for support 
has disappeared or absconded, with¬ 
out making sufficient provision for 
such support, and has been “without 
the District of Columbia continuous¬ 
ly” for two years or longer, such 
wife may file petition for appoint¬ 
ment of receiver for property, quot¬ 
ed words mean uninterruptedly and 
physically beyond the confines of the 
District, and are not synonymous 
with “non-resident,” and the wife is 
not entitled to appointment of re¬ 
ceiver where husband had been with¬ 
in District on various occasions 
within the two-year period.—^Dei 
Ruiz V. De Ruiz, 88 F.2d 762, 66 App, 
D.C. 370. 

Appointment held in excess of Jiu 
risdlotlon where issues had not been 
made up and no hearings thereon 
had been had.—State ex rel. Bonnel 
V. Bridgeman, 117 S.W.2d 404, 232 
Mo. App. 1246. 

13. Mo.—^Pickel v. Pickel, 147 S.W. 
1059, 243 Mo. 641. 

30 C.J. p 1095 note 50. 

14. N.C.—^Anderson v. Anderson, 
no S.B. 863, 188 N.C. 189. 

30 C.J. p 1096 note 61. 


Mang- 


Sale by trustee see infra subdivi¬ 
sion f (4) of this section 

5. Cal.—Kusel v, Kusel, 81 P. 297, 
147 Cal. 62, 

6. Ala,—Sharrit v, Shamt, 20 So. 
964, 112 Ala. 617. 

7. Pa.—Brdner v. Erdner, 83 A 420, 
234 Pa. 500. 

a Conn.—^Artman v. Artman, 149 A 
246, 111 Conn. 124. 

9. Ala.—Sharrit v. Sharrit, 20 So. 
954, 112 Ala. 617. 

Ill.—Cox V. Cox, 192 Ill.App. 286. 

10. Ind.—Comstock v. Brandon, 61 
N.B. 686, 27 Ind.App. 475. 

11. Tex.—Martin v. Martin, Com. 
App,, 17 S.W.2d 789, reversing, 
Civ.App., 9 S.W.2d 378—Flynn v. 
Flynn, Clv.App., 22 S.W.2d 549. 

12. Cal.—^Dixon Lumber Co. v. Pea¬ 
cock, 19 P.2d 233, 217 Cal. 416. 

Ga.—Cochran v. Cochran, 162 S.B. 
99, 173 Ga. 856. 

Okl.—Anderson v. Anderson, 267 P. 
621, 131 Okl. 95. 

Pa.—^Kemnitzer v. Kemnitzer, 6 A2d 
671, 336 Pa. 106. 

30 C.J. p 1095 note 49. 

Statutozy authoxlty 
Under statute providing that. If a 
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the installments under the wife’s decree as they 
become due.^5 The judgment may also provide 
that on the wife’s death or on further order of 
the court the receivership provided therein shall 
cease but the court properly refuses to dis¬ 
charge the receiver where there is manifest dan¬ 
ger of loss or material injury to the wife.i7 Qn 
a proper showing the court has authority to direct 
the receiver to* release certain items of property 
to the husband .18 The court cannot, however, del¬ 
egate to a receiver the power and duty of deciding 
the amount necessary and suitable for the wife and 
of determining what property shall be sold or mort¬ 
gaged for the purpose of paying the amount 19 A 
statute permitting an abandoned wife to obtain con¬ 
trol, sell, and incumber the property of her hus¬ 
band for the support and maintenance of the fam¬ 
ily does not authorize a court in its decree to ap¬ 
point the wife as trustee of her husband’s estate.^® 
An order appointing a receiver of community prop¬ 
erty does not ipso facto constitute sequestration in¬ 
dependent of actual or attempted possession.^! 

(5) Sequestration 

A decree for separate maintenance may sometimes be 
enforced by sequestration of the husband’s property. 

In some cases it is held that the decree for sep¬ 
arate maintenance may be enforced by sequestra¬ 
tion of the husband’s property,22 but the husband 
should be afforded an opportunity of giving rea¬ 
sonable security for the observance of the decree 
before issuing of the process of sequestration.23 

(6) Garnishment or Attachment in General 

While the court cannot, In some Jurisdictions, in a 
summary proceeding determine a third person’s interest 

IB. Mo.—Picket V. Pickel, 147 S.W. 

1059. 243 Mo. 641. 

Sale grenerally see supra subdivision 
f (3) of this section. 

Manner of sale 

Where husband disappeared and 
wife brought suit for support of her¬ 
self and minor children and to have 
receiver appointed to continue hus¬ 
band’s business, and thereafter, at 
the instance of wife and minor chil¬ 
dren. court authorized sale of hus¬ 
band’s business and realty, it was 
not necessary to sell the realty as in 
a judicial sale, statute relating to 
Judicial sales having no application 
to change in investment.—^Matheson 
V. McCormac. 195 S.m 122. 186 S.C. 

93. 

16b Cal.—West V. West, 276 P. 100, 

206 Cal. 706. 

17. Ga.—Cochran v. Cochran, 162 S. 

£2. 99. 173. Ga. 856. 

18. Cal.—^Luckenbach v. Liueken- 


in money in his possession allegedly belonging to the 
husband, under some statutes money or property of the 
husband In possession of another is subject to attach- 
ment. 

In some jurisdictions where a wife suing for 
separate maintenance claims that a third person 
had money belonging to the husband, the court can¬ 
not, in a summaiy^ proceeding, determine such per¬ 
son’s interest in such money and an order direct¬ 
ing him to pay it over to the wife is void as be¬ 
yond the court’s jurisdiction, even though no spe¬ 
cific objection to the jurisdiction was made.24 An 
order requiring the husband’s employer to pay part 
of the husband’s salary to the wife’s attorney is not 
enforceable where the employer was not a party to 
the action.25 Under some statutes, however, the 
property of the husband is liable in attachment ex¬ 
ecution for the payment of a support order and, 
under some statutes, where the nonresident husband 
was served by publication, the court can proceed 
in rem and direct a third party to pay all sums due 
or which might thereafter become due to the hus¬ 
band from such party, for application on the indebt¬ 
edness of the husband to the wife under the sup¬ 
port order,27 and such party, complying with such 
decree, will be fully protected against any possible 
claim of the husband against him.28 

(7) Subjection of Trust or Other Fund 

Trust or other funds may be subjected to the payment 
of the amount allowed for separate maintenance in some 
jurisdictions. 

In some jurisdictions the decree may provide that 
a portion of the income of a trust in favor of the 
husband be used for the payment of the amount al¬ 
lowed for separate maintenance.^® The decree may 

ContliLiilng lieu held unaiitlioxlzed 
Pa—Commonwealth v. Fugina, 88 
Pittsb.L.eg.J. 301. 

Proceedings against estate of hus¬ 
band judicially declared dead he^d 
not to lie under statute.—Seldom- 
ridge v. Seldomridge, 14 Pa.DlsL & 
Co. 122. 

27. 3>ilatorine» of wife held no de- 
fense 

Ill.—Schneider v, Schneider, 37 N.E. 
2d 911, 312 IlLApp. 59. 

28. m.—Schneider v. Schneider, su¬ 
pra. 

29. Pa.—Jones v. Jones. 90 Pittsb. 
Leg.J. 385. affirmed 26 A.2d 327. 
344 Pa. 310. 

Additional remedy on ^eotiou of 
remedies 

<1) Spendthrift trusts are against 
public policy in Pennsylvania where 
the claim of a wife for maintenance 
and support is involved, so that she 
may recover against her husband's 


bach, 84 P.2d 639, 29 Cal.App.2d 
393. 

19. Pa.—^Erdner v. Brdner, 83 A. 
420, 234 Fa. 500. 

20. Ill.—Stilo V. Stilo. 270 Ill.App. 
627. 

21. Cal.—Cohan v. Shibley, App., 
289 P. 169, 

22. N.J.—Wood V. Price, 81 A. 1093, 
79 N.J.Eq. 1, affirmed 81 A. 983, 79 
N.J.Ea. 620, 38 L.RA.,N.S., 772. 
Ann.Cas.l913A 1210—^Wood v. 
Price, 81 A. 664, 79 N.J.Eq. 14. 

23. N.J.—^Adams v. Adams, 4 A.2d 
58. 126 N.J.Eq. 166. 

2A Cal.—California Filter Co. v. 
Superior Court in and for City and 
County of San Francisco, 274 P. 
1012, 97 CaLApp. 99. 

25. S.C.—^Hornsby v. Hornsby, 198 
S.E. 29. 187 S.a 463. 

26. Pa.—Commonwealth ex rel. 
Deutsch V. Deutsch, 81 A.2d 526, 
847 pa. 66. 
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require that a trust fund for the benefit of the hus¬ 
band be held intact as security for the prompt pay¬ 
ment of the amounts decreed, even though a court 
of equity has no power to make a decree for ali¬ 
mony a lien on personal property.^® Although 
funds in the hands of a city police pension fund 
are, as a matter of public policy, not normally sub¬ 
ject to attachment, they are attachable under an or¬ 
der for the support of a recipient’s wife, the ob¬ 
ligation of a husband to support his \^’ife being en¬ 
forceable as a matter of public polic}'.^! 

(S) Subjecting Transferred Property 

A fraudulent conveyance made to defeat the rights of 
the wife may be set aside to the extent that the wife’s 
right of support has been affected by the transfer. 

A fraudulent conveyance made by the husband to 


defeat the rights of the wife may be set aside, 
even though no suit for alimony was pending when 
the conve\*ance was executed.^^ So* if the trans¬ 
feree is a party, a transfer made by the husband, 
fraudulent as to the wife, may be set aside by the 
decree providing for separate maintenance or by a 
further decree to the extent necessary to satisfy 
or secure payment of the separate maintenance de- 
cree.2^ The wife to whom support money is due 
under an order in a suit for maintenance is a cred¬ 
itor entitled to bring a suit to set aside such an 
alleged fraudulent conveyance-^® However, it is 
only to the extent that the wife’s right of support 
has been affected by a transfer of property by the 
husband that she has any legal ground of complaint 
entitling her to avoid the transfer.®® The court 
should not disturb the transfer any further than the 


beneficial Interest in such a trust as 
though no spendthrift clause were 
contained in the will or deed creat¬ 
ing it. The Act of May 10, 1921, 
P.L.. p 434. 48 Pub.St. § 136, permit¬ 
ting a wife to execute on an order 
or judgment for support on fifty per 
cent of her husband’s interest in any 
trust, provided the writ shall remain 
a continuing levy until the judg¬ 
ment has been paid in full and, in 
case the judgment requires the pay¬ 
ment of stated sums at stated in¬ 
tervals, then until the last such pay¬ 
ment has been made, gives an addi¬ 
tional remedy to the wife in that 
her entire claim, whether accrued 
or not, becomes a continuing hen 
against the trust until satisfied, 
which remedy does not conflict with 
the ordinary method of execution 
whereby she may reduce to Judg¬ 
ment accrued payments due her un¬ 
der an order and execute thereon to 
the extent of one hundred per cent 
of her husband’s beneflcial interest 
in the trust. So, where plamtllt, 
having obtained an order against her | 
husband in a California court, brings 
an action in foreign attachment in 
Pennsylvania and obtains a judg¬ 
ment for the unpaid accumulations 
due her against the trustee of a 
spendthrift trust, of which her hus¬ 
band is the beneflciary, and a decree 
is entered limiting execution to one 
half of the income arising from the 
fund In accordance with the provi¬ 
sions of the statute, plaintiff may 
elect to surrender her lien under that 
act so that she may levy an execu¬ 
tion 'in the ordinary manner to at¬ 
tach one hundred per cent of her 
husband’s interest In the trust; how¬ 
ever, since the former decree en¬ 
tered by the court depends for Its 
validity on the act which limits ex¬ 
ecution to fifty per cent, the court 
will dismiss plaintiiTs petition for 
leave to levy against all accumulat¬ 
ed income in the trustee's hands, j 


without prejudice to her right to dis¬ 
continue the present attachment and 
to issue a new one.—^Lippincott v. 
Lilppincott, 42 PaDist. & Co. 561. 

(2) Where foreign attachment pro¬ 
ceedings are instituted by a wife 
against her husband to recover ar¬ 
rearages under a support order and 
the parties agree to the entry of 
judgment against the trustee of a 
spendthrift trust of which the hus¬ 
band is a life beneficiary, as garni¬ 
shee, subjecting to the attachment 
fifty per cent of the income as it ac¬ 
crues, and the court in which judg¬ 
ment Is so entered thereafter rules 
that the judgment constitutes an 
election by the wife to proceed under 
the Act of May 10, 1921, P.L. p 434, 
48 Pub.St. § 186, limiting attach¬ 
ments Issued under it to fifty per 
cent of the income from spendthrift 
trusts, the court’s decision does not 
constitute an election by the wife 
to pursue the remedy griven by the 
act of 1921, rather than the remedy 
under the law relating to attach¬ 
ments In general, with respect to a 
later claim for additional arrearages 
arising out of defaults occurring aft¬ 
er the first suit was brought, and in 
attachment proceedings to recover 
such arrearages she will be entitled 
to a judgment against the garnishee 
for the full amount of her claim, 
with execution to the extent of all 
the income as it accrues and comes 
fnto the hands of the garnishee un¬ 
til the judgment is satisfied.—^Lip- 
pincott V. Iiippincott, 42 Pa.DiBt. & 
Co. 566. 

30- HI.—Williams v. Williams, 279 
HLApp. 274. 

31. Pa.—Commonwealth v. Dough¬ 
erty, 44 Pa.Dlst. & Co. 806. 

32. Ala.—^Hinds v. Hinds, 80 Ala. 
225. 

Cal.—Garcia v. Garcia, 119 P.2d 387, 
48 CalA.pp.2d 167. 
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Idaho.—^Trader v. Trader, 286 P. 678, 
48 Idaho 722. 

Kan.—Rumsey v. Rumsey, 90 P.2d 
1093, 150 Kan. 49. 

N.C.—Hagedorn v. Hagedorn, 189 S. 

E. 507, 211 KT.C. 176. 

Ohio.—Rose v. Rose, 170 N.E. 181, 
34 Ohio App. 89. 

Pa—^Armstrong v. Connelly, 149 A. 

87. 299 Pa. 61. 

30 C.J. p 1094 note 33. 

Setting aside conveyance made for 
purpose of defrauding wife of ali¬ 
mony generally see Divorce § 273. 
Vxaiuifer held void 
Okl.—Sims V. Sims, 300 P. 692, 150 
Okl. 138, 79 A.L.R. 414. 

33. Ga.—Wood y. Wood, 143 S.B. 
770, 166 Ga. 519. 

34. N.J.—Clark v. Clark, 176 A. 81, 
18 N.J.Misc. 49. 

35. N.J.—Baskinger v. Baskinger, 18 
A.2d 846, 129 N.J.Eq. 224. 

When wife not considered creditor 
A wife was not her husband’s 
creditor within Uniform Fraudulent 
Conveyances Act at time of his pur¬ 
chase of annuity contract for alleged 
purpose of defeating any claim to 
separate maintenance under judg¬ 
ment for separate maintenance in 
suit which she contemplated bring¬ 
ing against husband.—^Maruska v. 
Equitable Life Assur. Soc. of U. S., 
D.C.Minn.. 21 P.Supp. 841. 

38. Cal.—Clopton v. Clopton, 121 P. 

' 720, 162 Cal. 27. 

Abaadoxunent of contemplated suit 
Where contemplated suit for sepa¬ 
rate maintenance had been aban¬ 
doned, husband’s deed, executed to 
defeat claim for alimony, cannot be 
canceled in equity, where wife re¬ 
turned to husband’s home and lived 
with him until he died, rendering 
judgfiient for alimony impossible.— 
Sorrells v. Sorrells, 134 S.B. 767, 162 
Qa. 784. , , V 
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exigencies of the decree in favor of the wife re¬ 
quire,all else belonging to the transferee.^^ 
None of the transferred property can properly be 
resorted to for the payment of amounts accruing 
in favor of the wife, as long as the husband has 
property of his own available for that purpose, 
and the wife cannot obtain alimony out of property 
previously conveyed in good faith by the husband.^® 
However, where the grantee has knowledge, at the 
time of the conveyance, of the pendency of the wife’s 
action, he cannot claim to be an innocent purchas¬ 
er.^ ^ A statute relating to divorces and providing 
that after a separation no transfer of the husband’s 
property except in payment of preexisting debts 
shall pass title is inapplicable in a suit for separate 
maintenance only.42 ^ petition to cancel a pur¬ 
ported sale as fraudulent is demurrable for failure 
to assert a claim for alimony, to show that the suit 
was based on an existing judgment for alimony, or 
to show that an independent action for alimony w^as 
pending.'^s a suit to set aside the conveyance, 
general rules as to evidence prevail,^^ and the 
chancellor should merely determine that the con¬ 
veyance was fraudulent and impress a lien on the 
husband’s interest, and leave further proceedings 
to be brought in the maintenance suit.^® A decree 
directing the transferee to pay a stated amount per 
month to maintain the wife has been held proper.^® 

Garnishment and sequestration. While the wife 
has a remedy at law by garnishment proceedings 
against the fraudulent transferee of the husband, 
where this remedy is inadequate by reason of the 
decree in favor of plaintiff being for periodical 
payments rather than for a gross amount, she may 
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bring an action in equity to impound the property 
so transferred, and a decree impounding or seques¬ 
trating all of the husband’s property is not exces¬ 
sive where the conduct of both the husband and 
the transferee establish the fact that, if any of 
the propert}’ of the husband is left in the posses¬ 
sion of either it will, if possible, be placed beyond 
the reach of the wife. Such a suit is not a con¬ 
tinuation of the maintenance proceeding.^*^ 

Lien on property. A wife’s lien arising from a 
judgment for separate maintenance in a case in¬ 
volving fraudulent conveyances of the husband’s 
propert}’’ is superior to the claims of other persons 
acquainted with the facts.^S Where the evidence 
was sufficient to warrant a finding that corporate 
stock assigned by defendant husband to his sis¬ 
ter was made without consideration, and without 
the knowledge of the sister, and for the purpose 
of avoiding the payment of alimony, a judgment 
for separate maintenance in favor of plaintiff, the 
wife, properly imposed a lien on such stock in the 
hands of the sister, made a defendant in the ac¬ 
tion.'^® 

(9) Injunction against Disposition 

The husband and other persons who are coSperatIng 
or conspiring with him may be restrained from alienating 
or disposing of property to defeat the object of the wife’s 
suit for separate maintenance. 

Relief by injunction against the alienation or dis¬ 
position of property to defeat the object of the ac¬ 
tion may be granted against defendant®® and other 
persons who are cooperating or conspiring with 
■ him.®i However, to obtain an injunction against 
the husband’s disposing of his property, it must ap- 


37. Cal.—Clopton v. Clopton, 121 P. 
720, 162 Cal. 27—^Murray v. Mur¬ 
ray, 47 P. 37, 115 Cal. 266, 66 Am. 
S.R. 97, 37 X..R.A. 626. 

38. Cal.—Clopton v. Clopton, 121 P. 
720, 162 Cal. 27. 

39. Cal.—Garrett v. Garrett, 172 P. 
687, 178 Cal. 131—Clopton v. Clop- 

■ ton, 121 P. 720, 162 Cal. 27. 

40. Ky.—McCrocklin v. McCrocklin, 
2 B.T.%on. 370. 

Md.—Dunnock v. Dunnock, 3 Md.Ch. 
140. 

41. Or.—Starr v. Kaiser, 68 P. 521, 
41 Or. 170. 

42. Ga.—Chandler v. Chandler, 130 
S.E. 685, 161 Ga. 350. 

43. Ga.—Boone v. Taylor, 195 S.B. 
761, 185 Ga. 433. 

44. Evidence held snAolent to show 
that' conveyances were consummated 
ip order to prevent the collection by 
wife of support money awardeq in 
suit for xnaintex^ce.-^B%8kingeT v. 


Baskinsrer, 18 A.2d 845, 129 N.J.Eq. 
224. 

45. N.X—Baskingrer v. Baskingrer, 
supra. 

46. Pa—Litch V. Htch, 141 A. 493, 
292 Pa 564. 

47. Mo.—Pickel v. Pickel, 147 S.W. 
1059, 243 Mo. 641. 

48. Cal.—Garcia v. Garcia, 119 P.2d 
387, 48 Cal,App.2d 157. 

49. Wash.—Buttnick v. Buttnlck, 
209 P. 6, 121 Wash. 211. 

60. U.S.—West V. Miller, C.C.A.I11.. 
78 P.2d 479, certiorari denied 66 
S.Ct. 166, 296 U.S. 638, 80 L.Bd. 
460. 

30 C.J. p 1094 note 46. 
in South Carolina 

(1) It has been held error, in an 
I action for alimony, to enjoin hus¬ 
band from disposing of his property. 
—Cleveland v. Cleveland, 122 S.EI. 
500, 128 S.C. 460. 
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(2) However, an injunction was 
granted in an earlier case.—Thoma¬ 
son V. Thomason, 52 S.R 870, 73 S.C. 
129. 

Bond and notice 

Pending action for separate main¬ 
tenance involving property rights, 
court's injunctive power is Invoca- 
ble without wife's giving bond or no¬ 
tice except to show cause.—^Davis v. 
Davis, 8 P.2d 286, 165 Wash. 172. 

Property in foreigrn Jurisdiction. 

In action for separate mainte¬ 
nance, court's equitable powers at¬ 
tach to person of defendant and con¬ 
trol his management of property In 
his possession, even though in for¬ 
eign jurisdiction.—^Davis v. Davist 
supra. 

61. Ga.—Gray v. Gray, 66 Ga. 193. 

Complaint held not to warrant 
granting injunction without notice 
lU.—Grossman v. Grossman, 26 N.E. 
2d 678, 304 DIA.pp. 507. 
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pear that the "vvife has a present and existing claim 
to separate maintenance^^ which is in danger of 
being defeated by a disposition or encumbrance of 
his property by the husband.®^ The giving of trust 
deeds with the transferee's assistance constitutes 
a deliberate violation of an injunction against the 
husband’s encumbering his realty, and such trust 
deeds are void.®^ 

(10) Execution 

A decree for the payment of money rendered In a 
suit for separate maintenance may be enforced by execu¬ 
tion. 

As in the case of other decrees in equity for the 
payment of money, a decree for the payment of 
money rendered in a suit for separate maintenance 
may be enforced by execution.55 It has been held, 
however, that a decree for alimony in installments, 
in a suit for alimony only, is but an allowance and 
not a judgment on which execution may be based, 
although it may be reduced to a decree in gross 
having the force of a judgment on which execution 
may issue, and the jurisdiction of the court enter¬ 
ing the decree may be invoked in that case by mo¬ 
tion or by an independent proceeding in that court 
for that purpose.56 If the husband gives the wife 
a note in satisfaction of installments due and past 
due under a decree for separate maintenance, the 
court should recall execution issued under the de¬ 
cree and release moneys held thereunder.^? Where 
the wife levies on stock claimed by another, claim¬ 
ant is entitled to assert his claim in replevin or 
third party claim, and the court has no legal war¬ 
rant to restrain him from enforcing this legal 
right; and, if the wife purchases the stock on ex¬ 
ecution sale after claimant has been unlawfully re¬ 
strained from asserting his claim, claimant is enti¬ 
tled to redeem it.58 

g. Foreign Decree 

A decree for separate maintenance rendered by a 


court having Jurisdiction will be enforced in another state 
as to installments already due thereunder. 

A decree for separate maintenance rendered by 
a court having jurisdiction will be given full faith 
and credit and enforced in another state,as to 
installments already due and payable thereunder.®^ 
Where a decree in pursuance of an agreement be¬ 
tween the parties is considered a debt of record 
enforceable only by statutory remedies other than 
attachment for contempt, a similar decree brought 
in from another state where it was called alimony 
can be enforced only in accordance with the provi¬ 
sions of the law applicable to local judgments and 
decrees.®^ 

§ 626. - Modification, Vacation, or Ter¬ 

mination 

a. Modification or vacation 

b. Termination 

a» Modification or Vacation 

(1) In general 

(2) Proceedings for modification or va¬ 

cation 

(1) In General 

An allowance for separate maintenance remains sub¬ 
ject to the control of the court and may, In the discretion 
of the court, be vacated or modified as changed condi¬ 
tions or circumstances may require; and, although there 
Is authority to the contrary, the general rule has been 
applied even where the decree for separate maintenance 
was based on agreement of the parties, and with respect 
to arrears of allowances. 

The allowance for separate maintenance, both as 
to its amount and continuance, remains subject to 
the control and future action of the court, and, as 
changed conditions or circumstances may require, 
it may be vacated or modified®^ either by increas- 


52. N.J.—^Anshutz v. Anshutz, 16 N. 
J.Eq. 162. 

80 C.J. p 1004 note 47. 

53. S.C.—Smith v. Smith, 29 S.B. 
227. 61 S.C. 879. 

54. Colo.—Western Slavonic Ass’n 
V. Videtich, 8 P.2d 263, 90 Colo. 
230. 

55. Ala.—Wallis v. Wallis, 199 So. 
844, 240 Ala. 439—^Rogers v. Ro¬ 
gers, 110 So. 140, 215 Ala. 259. 

Ark.—Wagrster v. Wagster, 103 S.W. 

2d 638. 193 Ark. 902. 

HI.—^Pearsons v. Pearsons, 282 IlL 
App. 92. 

N.J.—Cohen v. Cohen, 194 A. 267, 16 
N.J.Misc. 666. 

Psu—Commonwealth ex rel. Deutsch 


V. Deutsch, 81 A.2d 526, 347 Pa. 

66 . 

30 C.J. p 1095 note 56. 

Application of exemption laws in 
proceedinsT for maintenance see 
Exemptions S 83. 

Money decree in equity as enforcea¬ 
ble by execution generally see 
Equity § 617. 

56. Ohio.—Pace v. Pace, 180 N.B. 
81, 41 Ohio App. 130. 

57. Mont.—State ex rel. Brindjone 

V. District Court of Second Judi¬ 
cial Dist. in and for Silver Bow 
County, 17 P.2d 1094, 93 Mont. 188. 

58. Mo.—Wagoner v. Wagoner, 267 
S.W. 654, 306 Mo. 241. 

59. W.Va.—Stewart v. Stewart, 27 

W. Va. 167. 


Effect of foreign decree in subse¬ 
quent action for divorce and ali¬ 
mony see infra § 627. 

Enforcement of foreign decree for 
alimony rendered in divorce suit 
see Divorce § 828. 

80. Mich.—^McCullough v. McCul¬ 
lough, 168 N.W. 929, 203 Mich. 
288. 

Ohio.—^Woodward v. Woodward, 16 
Ohio App. 12. 

61. Md.—Bauemschmidt v. Safe De¬ 
posit & Trust Co. of Baltimore, 4 
A,2d 712, 176 Md. 361. 

68. Ala.—Searcy v. Searcy, 6 So.2d 
97, 242 Ala. 129—^Ex parte Allan, 
125 So. 612, 220 Ala. 482—Bahl- 
man v. Bahlman, 119 So. 210, 211, 
218 Ala. 619, citing Corpus Juris— 
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ing63 or decreasing®^ the amount thereof, without 
any specific provision retaining the cause for such 
-purpose.®® Any modification must be based on facts 
which have arisen since the rendition of the de¬ 
cree, however,®® a substantial change in the condi¬ 


tion and circumstances of either party being re¬ 
quired;®*^ and the motion to modify cannot take 
the place of proceedings in error®® or an appeal.®® 
The alteration of the order rests in the sound dis¬ 
cretion of the court,and each case must be de- 


Rearden v. Rearden, 97 So. 138, 
210 Ala. 129. 

Ark.-—Pledger v. Pledger, 135 S.W.2d 
851, 199 Ark. 604. 

Cal.—O'Toole v. O’Toole, 10 P.2d 461, 
462, 215 Cal. 441, citing Corpus 
Jnris. 

Colo.—Weston v. Weston, 251 P. 534, 
80 Colo. 323. 

D.C.—Merritt v. Merritt, 54 P.2d 719, 
60 App.D.C. 352. 

Ga.—^Williams v. Williams, 21 S.E. 

2d 229, 194 Ga, 332. 

Idaho.—Pilliner v. Pilliner. 133 P. 
2d 735—Vollmer v. Vollmer, 273 P. 

I, 47 Idaho 135—Sauvageau v. 
Sauvageau, 81 P.2d 731, 59 Idaho 
190. 

111.—^Hoover v. Hoover, 30 N.E.2d 940, 
307 IlLApp. 590—Kraus v Kraus. 
22 NE.2d 862, 301 Ill.App. 604— 
Cohen v. Cohen, 9 N.E 2d 595, 291 
IlLApp. 39. 

Ely.—Keach v. Keach, 290 S.W. 708, 
217 Ky. 723. 

Md.—Wlnkel v. Wlnkel, 15 A.2d 914, 
178 Md. 489—Wlnkel v. Wlnkel, 4 

A. 2d 128, 176 Md. 167. 

Mass.—Watts v. Watts, 49 N.E.2d 
609, 314 Mass. 129—Coughlin v, 
Coughlin. 45 N.E.2d 388, 312 Mass 
462—In re Cameron’s Estate, 27 N. 

B. 2d 696, 306 Mass. 138—^Rosa v. 
Rosa. 5 N.E.2d 417, 296 Mass. 271 
—Owen V. Owen, 161 N.E. 873, 264 
Mass. 40—^Burgess v. Burgess, 152 
N.E. 76, 256 Mass. 99—Gifford v. 
G'fford, 138 N.E. 560, 244 Mass. 
302. 

Mont.—^Woehler v. Woehler, 81 P.2d 
344, 107 Mont. 69. 

N.J.—^Lindauist v. Lindquist, 22 A,2d 
289. 130 N.J.Eq. 611—Baumgarten 
V. Baumgarten, 151 A, 606, 107 N. 

J. Eq. 274—Cohen v. Cohen, 194 A. 
267, 16 N.LMisc. 666. 

N.J.—Wagner v. Wagner, 16 N.Y.S. 
2d 446, 172 Mlsc. 390—^Lawrence v. 
Lawrence, 13 N.T.S.2d 889, 171 
Misc. 1064—Szilagyi v. Szilagyl, 11 
N.T.S.2d 469, 170 Misc. 1009, af¬ 
firmed 15 N.Y.S.2d 107, 267 App. 
Div. 630—Camhi v. Camhi, 25 N. 
Y.S.2d 669—^Brewer v. Brewer, 24 
N.Y.S.2d 6, denying application 24 
N.Y.S.2d 6, affirmed 21 N.Y.S.2d 164, 
259 App.Div. 993—^Anonymous v. 
Anonymous, 19 N.T.S.2d 963. 

N.C.—Byers v. Byers, 26 S.B.2d 466, 
223 N.C. 85—Barber v. Barber, 8 
S.B.2d 204, 217 N.C. 422—Wright 
V. Wright. 6 S.B.2d 655, 216 N.C. 
693. 

Ohio.—^Pace v. Pace, 180 N.E 81, 41 
Ohio App. 130. 

Okl.—Clinton v. Clinton, Ifil P.2d 


609. 612, 187 Okl. 144, quoting Cor¬ 
pus Juris. 

Pa.—Commonwealth v. Nolde. 161 A. 
450, 103 Pa Super 334—Common¬ 
wealth V Knobloch, 89 Pa Super. 
216—Commonwealth v. Dougherty, 
44 Pa.Dist & Co. 305—Common¬ 
wealth V. Clarke, 37 Pa.Djst. & 
Co. 303—Commonwealth v. Baxter, 
31 Del Co. 336—Commonwealth v. 
Coleman, 46 DauphCo. 107—Com¬ 
monwealth V. Harrington, 44 
Dauph.Co. 438—Commonwealth v. 
Phillis, 6 Pay.LJ 147. 

S.C—Johnson v. Johnson, 13 SE.2d 
593. 196 SC. 474, 134 A L R. 318— 
Ex parte Jeter, 8 S E.2d 490, 193 
SC. 278. 

Wash.—State v Superior Court in 
and for King County, 219 P. 862, 
127 Wash. 101. 

30 C.J. p 1095 note 63. 

Matters terminating right of wife to 
allowance see supra § 612. 
Provisions in decree for continuance 
or termination see supra § 623 b 
( 1 ). 

Attempted dismissal of action 
Where court had lurisdiction of 
subject matter and parties on date 
when Its original decree was en¬ 
tered awarding maintenance to wife 
and children, wife’s subsequent at¬ 
tempted dismissal in vacation of the 
action was Ineffectual in thereafter 
depriving court of jurisdiction to 
modify decree, since statute provides 
that plaintiff may dismiss any "suit” 
but does not provide for dismissal 
of a judgment or decree m vacation, 
—Shuman v. Irvy, 147 S.W.2d 358, 
201 Ark, 907. 

Belease from lies. 

Plaintiff’s remedy to obtain release 
from hen of Judgment for separate 
maintenance is by motion to modify 
judgment in separate maintenance 
action.—Schuster v. Schuster, 264 P. 
100, 83 Ariz. 279. 

63. Ark,—Pledger v. Pledger, 136 S. 
W.2d 861, 199 Ark. 604. 

Cal.—Parker v. Parker, 241 P. 581, 
74 Cal.App. 646. 

Md.—Winkel v. Winkel, 16 A.2d 914, 
178 Md. 489. 

Pa.—Commonwealth v. DeLucia, 48 
Lanc.Rev. 411. 

30 C.J. p 1095 note 64. 

64. Colo.—^Weston v. Weston, 251 P. 
634, 80 Colo. 323. 

N.J.—Uuarney v. Siegler, 188 A, 741, 
15 N.J.Misa 112, modified on other 
grounds Carney v. Carney, 194 A. 
139, 119 N.J.Law 6, 

30 aJ. P 1096 note 64. 
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Effective date of decrease 
Where original decree for alimony 
without divorce made the av/ard 
“pending further order of the court,” 
court could modify such decree by 
decreasing alimony as of date of 
filing of wife's petition for increase 
m alimony, and not merely as of 
date of the decree of modification; 
and where original decree awarded 
wife twelve dollars a week alimony 
and husband did not pay alimony, 
but wife collected rent from husband 
m excess of rental value of property 
occupied by husband, and, on wife’s 
petition for increase in alimony, evi¬ 
dence indicated that husband’s facul¬ 
ties were insufficient to pay twelve 
dollars a week, wife was entitled 
to alimony at twelve dollars a 
week only from time when wife 
ceased to receive rentals to the time 
of filing the petition for increase 
and thereafter at four dollars per 
week.—Winkel v. Winkel, 15 A.2d 
914, 178 Md. 489. 

66. Ala.—Bahlman v, Bahlman, 119 
So. 210, 218 Ala. 519. 

Beoree held to contain sufficient 
reservation to allow court to modify 
the decree on proper showing of 
changed conditions. 

Md.—Winkel v. Winkel, 16 A.2d 914, 
178 Md. 489. 

S.C.—^Ex parte Jeter, 8 S.R2d 490, 
193 S.C. 278. 

66. Ala—Searcy v. Searcy, 6 So.2d 
97, 242 Ala. 129. 

Ill.—Cohen v. Cohen, 9 N.E 2d 596, 
291 IlLApp. 39. 

Mass.—Coughlin v. Coughlin, 45 N. 
E.2d 388, 312 Mass. 452. 

67. Conn.—^Hein v. Hein, 18 A.2d 
374, 127 Conn. 603. 

Mich.—^Binkow v. Binkow, 299 N.W. 

734, 298 Mich. 609. 

Miss.—Malone v. Malone, 131 So. 870, 
159 Miss. 138. 

N.Y.—Walton v. Walton, 42 N.Y.S.2d 
469, 180 Mlsa 746—McNeill v. Mc¬ 
Neill, 35 N.Y.S.2d 585—Camhi v. 
Camhi, 25 N.T.S.2d 659. 

Ohio.—Pellegrino v. Pellegrino, App, 
36 N.E2d 3. 

Pa.—Commonwealth ex rel. Isaacs v. 
Isaacs, 188 A. 551, 124 Pa.Super. 
450—Commonwealth v. Dougherty, 
44 Pa.Dist & Co. 305. 

68. Ohio.—Pellegrino v. Pellegrino, 
App., 36 N.E 2d 3. 

69. Conn.—^Hein v. Hein, 18 A.2d 
874, 127 Conn. 503. 

70. Cal.—O’Toole v. O’Toole, 10 P. 
2d 461, 215 CaL 441. 
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termined on its own factsJ^ The failure of the 
wife to convey certain property to her husband as 
required by the decree awarding her alimony will 
not disentitle her to a renewal of the decree with 
an increase where the husband obtained the ap¬ 
pointment of a trustee who conveyed the property 
The aim is to do justice bet^veen the parties in 

view of all the conditions.'^S 

Grounds and conditions. Proper grounds for a 
modification of the decree at the instance of the 
husband exist W'here a child, whose support is pro¬ 
vided for in the decree, has attained majority 
where the conditions of the parties have changed,*<5 
as where the allowance is no longer sufficient to 
meet the changed situation and conditions of the 
wife and the husband has the ability to pay the 
increased amount;*^® where the wdfe has been guilty 
of adultery or where she has obtained a di¬ 
vorce. Where the husband has obtained a di¬ 


vorce from the wife, a prior order for the support 
of the wife and minor children may be modified to 
provide for the support only of the children.*^® It 
has been held that the husband can bring to hear¬ 
ing his petition for a modification of the decree 
only on the condition that he pay all installments 
already due and payable under the decree.^^ 

The husband may obtain a vacation or annulment 
of the decree where he has obtained a divorce 
from the wife,8i where the marriage was invalid,^2 
where the wife has been guilty of adultery,83 where 
the parties have become reconciled and resumed co- 
habitation,S4 and generally where he has offered, 
in good faith, to resume the marital relation under 
proper conditions but not where, since the de¬ 
cree, his conduct has given the wife an absolute 
ground for divorce and his offer comes too late, 
as where he has been guilty of adultery or deser¬ 
tion for the statutory period.^® The order may 


HI.—Hoover v. Hoover, 30 N.E.2d 
940, 307 IlLApp. 590. 

N.T.—Wagmer v. Wagner, 13 N.Y.S. 

2d 113, 257 App.Div. 307. 

Pa.—Commonwealth ex rel. Isaacs v. 
Isaacs, ISS A. 551, 124 Pa.Super. 
450. 

Past-due iustallmeuts 
Mont.—Woehler v. Woehler, 81 P.2d 
344, 107 Mont 69. 

71 . Hushaud h^d not entitled to 
modification 

(1) In general. 

Ala,—Bailes v. Bailes, 124 So. 214, 
220 Ala. 177—Bahlman v. Bahl- 
man, 119 So. 210, 218 Ala. 619. 

Ga.—Heflinger v. Heflinger, 132 S.B. 
85, 161 Ga. 867. 

m.—^Hoover v. Hoover, SO N.E.2d 
940, 307 I11.APP. 590, 

Mo.—^Wlttker v. Wittker, App., 68 

5. W.2d 1097. 

N.Y.—Brewer v. Brewer, 24 N.Y S.2d 

6, denying application 24 N.B.2d 
5, affirmed 21 N.Y.S.2d 154, 259 
App.Div. 993—Walton v. Walton, 
42 N.Y.S.2d 459, ISO Misc. 746— 
Urdaneta v. XTrdaneta, 44 N.Y.S. 
2d 142. 

Ohio.—^Pellegrino v. Pellegrino, App., 
36 N.E.2d 3. 

Pa.—Commonwealth v. Pundenburg, 
20 Pa.Dist & Co. 640—Common¬ 
wealth V. Sitler, 49 Dauph.Co. 118 
—Commonwealth v. Countryman, 
30 DeLCo. 453. 

S.D.—Elde v. Bide, 246 N.W. 246, 
61 S.D. 127. 

(2) As to defaults In payments oc¬ 
curring before wife filed petition 
for increase.—^Winkel v. Winkel, 15 
A.2d 914, 178 Md. 489. 

Wife held not entitled to modifica¬ 
tion 

IlL—^Hoover v. Hoover, 30 K.E.2d 
940, 807 IlLApp. 690. 


Iowa.—Mnier v. Miller. 206 N.W. 
262, 200 Iowa 1193. 

Ky.—^Belcher v. Belcher, 269 S.W. 
521, 207 Ky. 445. 

Mass.—Coughlin v. Coughlin, 45 N.B 
2d 388, 312 Mass. 452. 

N.J.—O’Neill V. O’Neill. 12 A.2d 839, 
127 N.J.Eq. 278, affirming 11 A.2d 
128, 18 N.J.Misc. 82. 

72 . Md.—Winkel v. Winkel. 4 A. 2d 
128, 176 Md. 167. 

73- Ala.—Bahlman v. Bahlman, 119 
So. 210, 218 Ala. 619. 

74 . Ill.—^Kraus v. Kraus, 22 N.E.2d 
862, 301 I11.APP. 604. 

N.J.—Flower v. Flower, Ch., 44 A. 
951. 

Wash,—State v. Superior Court in 
and for King County, 219 P. 862, 
127 Wash. 101. 

75. Wash.—State v. Superior Court 
in and for King County, supra. 

76. Ark.—Pledger v. Pledger, 135 
S.W.2d 851, 199 Ark. 604, 

77. Ohio.—Mayer v. Mayer, 5 Ohio 
Dec., Heprint, 444, 5 Am.L.Hec. 674. 

73, Pa.—Commonwealth v. Sener, 26 
Pa.Dist. 790. 

30 C.J. p 1095 note 77. 

79 . Pa,—Commonwealth v. Dwyer, 
10 Pa.Dist. & Co. 373, 42 York Deg. 
Eec, 28, 23 Sch.Deg.Rec. 362. 

80 . N.J.—^Adams v. Adams, 79 A. 
683. 77. N.J.Eq. 123. 

81 . Cal.—Cardinals v. Cardinale, 68 
P.2d 351, 354, 8 Cal.2d 762, citing 
Corpus Juris. 

Mass.—^Rosa v. Rosa, 5 N.B.2d 417, 
296 Mass. 271. 

30 C.J. p 1096 note 78. 

82 . N.Y.—^Marianacci v. Marianacci, 
299 N.Y.S. 146, 164 Misc. 467— 
Kroner v. Kroner, 23 N.Y.S. 2d 670. 
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83. Ala.—^Atkinson v. Atkinson, 170 
So. 198, 233 Ala. 125. 

Sight to have issue determined 
Where wife’s motion that husband 
be adjudged in contempt for failure 
to pay alimony provided in separate 
maintenance decree was denied on 
ground of husband’s financial inca¬ 
pacity, with leave to amend on 
change of financial condition, de¬ 
nial of husband’s motion to vacate 
decree because of wife’s adultery 
on ground that matter had been 
disposed of on wife’s motion and 
that husband’s remedy was by ap¬ 
peal was error, since husband was 
not aggrieved by denial of wife’s 
motion and there was no basis of 
appeal, and the husband was entitled 
to determination of asserted right to 
vacation of decree without awaiting 
renewal of wife’s application and its 
determination.—Gilson v. Gilson, 189 
A. 370, 121 N.J.Eq. 342. 

84. Ga.—^Hamby v. Pye, 24 S.B. 2d 
201—^Weeks v. Weeks, 127 S.E. 772, 

160 Ga. 369. 

N.J.—Baumgarten v. Baumgarten, 

161 A. 606, 107 N.J.Eq. 274. 

80 C.J. p 1096 note 80. 

85. Pa.—Commonwealth v. Vander- 
slice, 18 Dehigh CO.D.J. 354. 

30 C.J. p 1096 note 81. 

Offer held not appropriate and siiu 
-core 

N.J.—Scotland v. Scotland, 124 A. 
608, 96 N.J.Eq. 49. 

Pa.—Commonwealth v. Noll, 94 Pa. 
Super. 386. 

Belated offer by husband of recon¬ 
ciliation could not override a prior 
adjudication that wife was entitled 
to separate maintenance.—^Kemp v. 
Kemp. 16 N.Y,S,2d 26, 172 Misc. 738. 

86. N.J.—Oertel v. Oertel. 112 A. 

, 487, ^2 N.J.Eq. 827v - 
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be vacated on proof that the wife has permanenib’ i 
left the state, but mere temporary absence from, ^ 
or temporary residence outside, the state cannot be j 
the basis of vacating the order for support.^*^ A • 
temporary allowance to permit the wife to rehabili¬ 
tate herself vocationally may be revoked after she 
becomes gainfully emplo^xd and not dependences I 
The decree cannot be revoked for supposed errors j 
due to false testimony or want of proper presenta- > 
tion of the case, and it is not ground for revoca¬ 
tion that the husband had no opportunity to show | 
that the wife was not living apart for justifiable j 
cause, that being the issue before the court when j 
the decree was made.s^ | 

Consent judgment. The fact that a decree for 
separate maintenance was based on agreement of 
the parties does not defeat the jurisdiction of the 
court to make changes or modifications required 
by subsequent changed conditions,but on the 
other hand it has been held that the fact that the 
wife obtained an absolute divorce does not author¬ 
ize the court to reduce a consent judgment.^i 

Accrued alimony. Although the rule has no ap¬ 
plication where a statute provides otherwise,® ^ it 
is held in some jurisdictions that the court has no 
power to modify a decree for accrued alimony,®® 


and hence cannot adjudge that alimony accrued and 
jr.paid be considered as paid in full and accord- 
irigl 3 ’ an order reducing the amount of monthly in¬ 
stallments does not have the eifect of reducing ac¬ 
crued installments.®^ In other jurisdictions, how¬ 
ever, the rule is that the court may, on a proper 
petition, change its former order even as to arrears 
of allowances,®® but, it has been held, not after the 
wife’s death.®" 

Effect of vacation. Vacation of a decree allow¬ 
ing alimony in a separate maintenance suit with¬ 
out ordering the return of paj’ments made thereun¬ 
der does not render it void ab initio, but all rights 
settled thereb}” are valid until proper determination 
that the}' cease.®® 

(2) Proceedings for Modification or Vaca¬ 
tion 

To warrant modification or vacation of a decree for 
separate maintenance there mupt be a proper application, 
due notice, and a hearing to determine whether the al¬ 
lowance shall continue as originally decreed, the burden 
being on the moving party to establish the facts neces¬ 
sary for an increase or decrease in the allowance, and 
general rules of evidence being applicable. 

To warrant modification or vacation of a decree 
for separate maintenance, there must be a proper 
application,®® and there must be, according to the 


87. N.T.—Urdaneta v. Urdaneta, 44 
N.Y.S.2d 142. 

88. Cal.—O’Toole v. O'Toole, 10 P.2d 
461, 215 Cal. 441. 

89. Mass.—Burgess v. Burgess, 152 
N.B. 75, 256 Mass. 99. 

90- Pa.—Commonwealth v. Clarke, 
37 Pa.Dlst. & Co. 303. 

S.C.—Ex parte Jeter, 8 S.E.2d 490, 
193 S.C. 278. 

Approval of settlemeiU 

Court could require husband to 
pay additional support for wife, not¬ 
withstanding court approved lump 
sum settlement agreement made aft¬ 
er separate maintenance decree.— 
Baumgarten v. Baumgarten, 151 A. 
606, 107 N.J.Eq. 274. 

91 . N.C.—^Lentz v. Lentz, 138 S.E. 
12, 193 N.C. 742. 

92 . Mont.—^Woehler v. Woehler, 81' 
P.2d 344, 107 Mont 69. 

93 . Colo.—Greer v. Greer, 130 P.2d 
1050, 110 Colo. 92—^Weston v. Wes¬ 
ton. 251 P. 534, 80 Colo. 323. 

Iowa.—Bennett v. Tomlinson, 221 N. 
W. 837, 206 Iowa 1075. 

94 . Colo.—^Weston v. Weston, 251 
P. 634, SO Colo. 323. 

95 . Colo.—Greer v. Greer, ISO P.2d 
1050, 110 Colo. 92. 

96. Md.—Winkel v. Winkel, 16 A.2d 
914, 178 Md. 489. 

Mass.—^Williamson , v. Williamson, 
14Q N.E. >799, 246 Mass. 270. 

42 C J.S.-18 


N.J.—Duffy V. Duffy. 19 A.2d 236, 
19 N.J.Mlsc. 332. 

N.C.—Barber v. Barber, 8 S.E.2d 204, 
217 N.C. 422. 

Ohio.—Pace v. Pace, 180 N.E. 81. 41 
Ohio App. 130. 

S.C.—Johnson v. Johnson, 13 S.E.2d 
593, 196 S.C. 474, 134 A.L.R. 318— 
Ex parte Jeter, 8 S E 2d 490, 193 
S.C. 278. 

97. Ohio.—Pace v. Pace, 180 N.E 
81. 41 Ohio App. 130. 

98. N.J,—Lane v. Rushmore, 4 A.2d 
65, 125 NJ.Eq. 310, affirming 198 
A. 872, 123 N.J.Eq. 531, certiorari 
denied Rushmore v. Lane, 69 S.Ct. 
1033, 307 U.S. 636, 83 L.Ed. 1518. 

99. Ga.—Fain v. Pain, 143 S.B. 586, | 
166 Ga. 504. 

Mass.—Mcllroy v. Mcllroy, 94 N.E 
696, 208 Mass. 458, Ann.Cas.l912A 
934. 

30 C.J. p 1095 note 72. 

Allowance of motion to amend pe¬ 
tition was within judge's discretion. 
-Gifford V. Gifford, 138 N.E 650. 
244 Mass. 302. 

Application not neoessaxily zeferzed 
to tzlal Jiutioe 

N.T.—MqNeiU v. McNeiXl, 35 N.Y.S. 

• 2d 585, 

B^ef sought 

(1) In a proceeding which aresult- 
ed in granting wife a decree for 
separate maintenance, husbfltnd was 
^titled in subsequent proceeding 
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not only to seek a modification as to 
future payments on account of cer¬ 
tain alleged conditions, but also to 
have wife charged with value of cer¬ 
tain personalty which he claimed 
wife sold since rendition of the de¬ 
cree.—Searcy v. Searcy, 5 So. 2d 97, 
242 Ala. 129. 

(2) An attempt to enforce a cause 
of action in equity for a resulting 
trust has no place in a petition to 
modify a separation decree under 
the statute except as it imports into 
separation proceedings provisions of 
I statute relative to divorces giving 
courts Jurisdiction of all causes cog¬ 
nizable under the general prmciples 
of equity jurisprudence arising be¬ 
tween husband and wife; and where 
wife made no attempt to separate 
her alleged cause of action in regard 
to resulting trust from her endeavor 
to modify original separation decree, 
trial court's dismissal of wife's 
claim of resulting trust was not an 
abuse of discretion.—Coughlin v. 
Coughlin, 45 N.E 2d 388, 312 Maas. 
452. 

xrpEtnze of prooeeding 

Motion by defendant in separate 
maintenance suit filed in such suit 
after final judgment therein to ter¬ 
minate the judgment by reason of a 
subsequent divorce decree was in 
effect an independent proceeding 
based on matters occurring slnr^e tri¬ 
al of maintenance suit to enforce 
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decisions, due notice,^ and a hearing.^ The 
proceeding is properly brought in the court ren¬ 
dering the decree sought to be set aside.^ The onl}’ 
question is the determination of the allowance,^ 
and the court is not required to determine the mer¬ 
its of the original order,^ but may in its discre¬ 
tion allow a full hearing to defendant who was not 
present or represented by counsel at the time of the 
entry of the order although represented by a mem¬ 
ber of his family.® The court may consider an al¬ 
lowance from the government received by the wife 
on account of the husband although not technical¬ 
ly a payment by the husband.*^ On an application 
to discharge the husband from payment of alimony 
under a decree on a representation that the parties 
have amicably settled the matters in difference be¬ 
tween them, provisions for the wife must be passed 
on and found adequate by the court before the set¬ 
tlement 'ivill be allowed and the husband absolved.® 
The burden is on the moving party to establish the 
facts necessary for an increase or decrease in the 
allowance, including the fact that the circumstanc¬ 
es have been altered since the entry of the order,® 
and that the change is not merely temporary.^® 
General rules governing the admissibility!! and 


weight and sufficiency^^ of the evidence ordinarily 
apply. Whether the husband’s offer to provide 
a home for the wife if she would return was made 
in good faith is a question for the court.!® d^_ 
fendant is not entitled to rehearing of his motion 
to vacate the order awarding support in the ab¬ 
sence of any suggestion of newly discovered evi¬ 
dence or change of circumstances warranting mod¬ 
ification or vacation of such order.!^ A decree 
terminating the decree of support may in a proper 
case be modified to include a statement that it was 
without prejudice to the wife’s right to payment of 
arrears of allowances.!® 

b. Termination. 

The order or decree granting an award is held In some 
Jurisdictions to be ipso facto terminated by certain mat¬ 
ters occurring subsequent to its rendition, such as the 
death of either party, reconciliation and resumption of 
cohabitation, or divorce of the parties. 

The order or decree granting an award in a suit 
for separate maintenance ceases on the death of ei¬ 
ther party, at least as to its future operation;!® 
and, in some jurisdictions, on a reconciliation and 
resumption of cohabitation,!*^ but in other juris¬ 
dictions the order is not ipso facto terminated by 


the divorce decree for the purpose 
of terminating: the maintenance 
judgment—^Wright v. Wright 155 S. 
W.2d S70, 350 Mo. 325. 

Belay in seeUiig relief 

(1) Held not to constitute laches. 
—Wlnkel V. Winkel, 4 A.2d 138, 176 
Md. 167. 

<3) Held to har relief where hus¬ 
band was personally served in wife's 
suit for separate maintenance and 
complied with decree for live and 
one half years before bringing bill 
in nature of bill of review.—^Valver- 
de V. Valverde, 164 So, 287, 131 Fla. 
576. 

1- Ill.—^Durbin v. Durbin, 71 Ill. 
App. 51. 

Pa.—Commonwealth ex ret Reyn¬ 
olds v. Reynolds, 94 Pa.Super. 545. 

2. Mass—Mcllroy v. Mcllroy, 94 N. 
H. 696, 208 Mass. 458, Ann.Cas. 
1912A 934. 

Pa.—Commonwealth ex rel. Reyn¬ 
olds v. Reynolds, 94 Pa. Super. 545. 

3. Qa.—^Henderson v. Henderson, 
153 S.B. 182, 170 Ga. 457. 

Besidential jurisdiction h^d oonoed- 
ed 

N.T.—^Urdaneta v. Urdaneta, 44 N.T. 
S.2d 142. 

4. Pa.—Commonwealth v. Knob- 
loch, 89 Pa-Super. 216. 

5. Pa.—Commonwealth ex rel. 
Isaacs V. Isaacs, 188 A. 551^ 124 
Pa.Super. 450—Commonwealth v. 
Knobloch, 89 Pa.Super. 216. 


e. Pa.—Commonwealth v. Dougher¬ 
ty, 44 Pa.Dist & Co. 305. 

7 . Mass.—^Williamson v. William¬ 
son, 140 N.E. 799, 246 Mass. 270. 

8. N J.—^Dreier v. Dreier, 139 A. 
235, 101 N.J.Eq. 342. 

9. Pa.—Commonwealth v. Teter, 33 
PaDlst & Co. 136. 

10. N'.T.—Urdaneta v. Urdaneta, 44 
N,T.S.2d 142. 

Pa.—Commonwealth v. Teter, supra. 

11. Svldenca held admissible to 
show 

(1) Ability, willingness, and offer 
of husband to provide a home for 
the wife, and that he has removed 
the cause of separation; also that 
circumstances are so altered since 
the entry of the decree that he is 
unable to comply therewith.—Giiford 
V. Gifford, 138 N.B. 550, 244 Mass. 
302. 

(2) Acts of husband and intoxi¬ 
cation after decree of separation and 
prior to six months before the hear¬ 
ing. — Coughlin V. Coughlin, 45 N.B 
2d 388, 312 Mass. 452. 

(3) Invalidity of defendant's mar¬ 
riage to petitioner.—Marlanacci v. 1 
Marlanacci, 299 N.Y.S. 146, 164 Misc. 
467. 

(4) That husband's effort to have 
payments reduced sprang from a 
plan to force a divorce on the wife 
rather than from husband's inability 
to continue the payments.—^Hoover 
V Hoover, 30 N.B.2d 940, 807 Ill.App. 
590. 


(5) Why wife was afraid to live 
with husband.—Commonwealth v. 
Noll, 94 Pa.Super. 386. 

12. Evidence held sufficient to es¬ 
tablish that rental paid by husband 
for occupancy of wife's property 
was in excess of rental value and 
that wife waived payment of then 
accrued installments of alimony.— 
Wlnkel V. Wlnkel, 16 A.2d 914, 178 
Md. 489. 

Evidence held insufficient to au¬ 
thorize court to set aside consent 
Judgment as procured by fraud.— 
Smith V. Smith, 33 S.W.2d 661, 236 
Ky. 693. 

13 . Mass.—Gifford v. Gifford, 138 N. 
B. 550, 244 Mass. 302. 

14 . N.Y.—Merritt v. Merritt, 19 N. 
T.S.2d 85, 259 App.Div. 242, rear¬ 
gument denied 20 N.Y.S.2d 402, 269 
App.Div. 876, appeal dismissed 33 
N.B.2d 243, 285 N.Y. 561, reargu¬ 
ment denied 34 N B 3d 903, 285 N. 
Y. 743. 

15. Masa—^Rosa v. Rosa, 5 N.B. 2d 
417, 296 Mass. 271. 

10L Colo.—Greer v. Greer, 130 P.2d 
1060, no Colo. 92. 

Okl.—Clinton v. Clinton, 101 P.2d 
609, 187 Okl. 144. 

■SO C.J. p 1096 note 65. 

Recovery of matured installments 
against deceased husband’s estate 
see supra 5 625 f (1). 

117. Ill.—^Van Dolman v. Van Dol- 
I man, 37 N.B.2d 850, 1378 IIL 98— 


274 



42 C.J.S. 


HUSBAND AND WIFE 


§ 627 


the act of the wife in resuming cohabitation with 
her husband,18 although, as shown in subdivision 
a (1) of this section, this affords ground for new 
action of the court. Cases in which husband and 
wife adjust their differences as to alimony without 
resuming or intending to resume the marital rela¬ 
tion do not come within a statute providing that 
subsequent voluntary cohabitation of the parties 
shall annul all provision made for permanent ali- 
mony.18 The wife may, by subsequent misconduct, 
forfeit her right to an allowance previously de- 
creed.20 A decree for divorce and alimony termi¬ 
nates a prior decree for maintenance,^! at least as 
to future installments thereunder,22 even though 
the two decrees are rendered by courts of differ¬ 
ent states,23 and the same general rule has been 
laid down with respect to a decree for divorce 
alone,24 but there is authority holding that a de¬ 
cree for divorce alone does not merge or vacate 
a prior order or decree for separate maintenance,25 
at least as to amounts due thereunder at the date 
of the rendition of the divorce decree,2® and par¬ 
ticularly where the divorce judgment saved the 
wife’s rights under the judgment granting mainte¬ 


nance ;2 7 and by consenting to an order continu¬ 
ing payments after the divorce, the husband may 
be estopped from asserting that the divorce decree 
bars further payments under the decree for sepa¬ 
rate maintenance.28 Some statutes provide for the 
abeyance and supplanting of a decree for separate 
maintenance, during the pendency of a subsequent 
divorce proceeding, by an order for temporary ali¬ 
mony made in the proceeding.29 An order for the 
support of a wife and minor child comes to an end 
when the child attains majority after the wife has 
obtained an absolute divorce.^® 

§ 627. -Operation and Effect 

a. In general 

b. Conclusiveness 

a. In General 

The final action of the court In a separate main¬ 
tenance proceeding is a Judgment as distinguished from 
an order or ruie, but not a Judgment in the fuli legal 
sense. Its effect Is to be determined by substance, and 
not by Its mere form. It defines the husband’s obligations 
in the support of his wife, but does not affect the marital 
status. If rendered without Jurisdiction, the Judgment is 
a mere nullity and can be collaterally attacked, but not 


Newman v. Newman, 240 Ill.App. 
193. 

Md —McCaddln v. McCaddin, 82 A. 
554, 116 Md. 667. 

N.T.—Brown v. Brown, 21 N.Y.S.2d 
825. 

Okl.—Clinton v. Clinton, 101 P.2d 
609, 612, 187 Okl. 144, quoting: Cor- 
pus Juris. 

FabUo policy dictates that all rea¬ 
sonable inducements to reconcilia¬ 
tion remain after decree for separate 
maintenance, and that no arbitrary 
rules interfere.—Atkinson v. Atkin¬ 
son, 170 So. 198, 238 Ala. 125. 

Bights of sniiLor ohildreo. I 

Where reconciliation remains ef¬ 
fective until death of wife. Judg¬ 
ment is extinguished, and minor 
children have no claim thereunder 
by virtue of provision that payment 
be made to them on death of the 
wife.—Clinton v. Clinton, 101 P.2d 
609, 187 Okl. 144. 

18. Mass.—^Mcllroy v. Mcllroy, 94 
NB 696, 208 Mass. 458, Ann.Cas. 
1912A 984. 

CondltioxLal reconoiliation does not 
abrogate decree.—Williams v. Wil¬ 
liams, 297 N.W. 294, 230 Iowa 244. 

19. Ga.—Hamby v. Pye, 24 S.B.2d 

201 . 

sa Ala.—Atkinson v. Atkinson, 170 
So. 198, 238 Ala. 125. 

Ohio.—^Mayer v. Mayer, 5 Ohio Dec. 

Reprint, 444, 6 Am.L.Rec. 674. 

81. U.S.—Durlacher v. Durlacher, 
D.C.Nev., 36 F.Supp. 1005, 1007, 
citing Ooxpns Juris. 

30 O.J. p 1076 note 98. 


22. Mich.—^IS^IcCullough v. McCul¬ 
lough, 168 N.W. 929, 203 Mich. 288. 

23. Mich.—McCullough v. McCul¬ 
lough, supra. 

Ohio.—-Gilbert v. Gilbert, 94 N.B. 
421, 83 Ohio St 265, 35 L.R.A,N. 
S., 521. 

24. Ala.—^Atkinson v. Atkinson, 170 
So. 198, 199, 233 Ala. 125. citing 
corpus Juris. 

Cal.—Chirgwin v. Chirgwin, 79 P.2d 
772. 26 Cal.App.2d 606. 

Pa.—Commonwealth v. Kinzer, 6 Pa. 
Dist & Co. 523, 39 Lianc.Li.Rev. 
343, 38 York Leg.Rec. 196, 73 

Pittsb.Leg.J. 816. 

25. Idaho.—Simonton v. Simonton, 
236 P. 863, 40 Idaho 751, 42 AL.R. 
1*3 O-S. 

Ky.—Williams v. Williams, 29 S.W. 

132, 96 Ky. 397, 16 Ky.L. 644. 

N.J.—^Bowers v. Bowers, 28 A2d 616, 
132 N.J.Eq. 431—-Schimek v. 
Schimek, 157 A. 649, 109 N.J.Eq. 
395, citing Corpus Juris. 

30 C.J. p 10'76 note 96. 

ZTo Jurisdiotion as to alimony 

Generally, where a divorce is 
granted by a court having Jurisdic¬ 
tion, of both parties and Jurisdiction 
to try question of alimony, decree 
for divorce supersedes action for 
alimony because court grranting di¬ 
vorce has Jurisdiction to try the 
auestion of alimony, but decree for 
alimony rendered in wife’s suit for 
separate maintenance is not super¬ 
seded by subsequent decree In suit 
for divorce brought by wife in an¬ 
other county in which wife was 
granted an absolute divorce, where 
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court in suit in which absolute de¬ 
cree of divorce was granted had no 
personal Jurisdiction of husband, and 
hence had no power to award alimo¬ 
ny.—Wagster v. Wags ter, 103 S.W. 
2d 638, 193 Ark. 902. 

Particular statutes coustmed 

(1) Statute providing for divorce 
on two years’ separation reduced 
from ten to two years the time fixed 
In proviso in the existing statute 
providing that decree of divorce on 
ground of separation for ten years 
should not impair wife’s right to 
receive alimony under Judgment ren¬ 
dered before commencement of di¬ 
vorce proceedings, statutes being in 
pari materia and required to be con¬ 
strued together.—^Dyer v. Dyer, 194 
S.E. 278, 212 N.C. 620—Howell v. 
Howell, 174 S.E. 921, 206 N C. 672. 

(2) “Alimony” as used in such 
statute is construed broadly rather 
than technically so as to include de¬ 
crees for subsistence.—Dyer v. Dyer, 
supra. 

26 . Ala.—^Harrison v. Harrison, 29 
Ala. 629, 66 Am.D. 227. 

27 . N.C.—HoweU v. Howell, 174 S* 
E. 931, 206 N.C. 672. 

28. N.J.—Schimek v. Schimek, 157 
A 649, 109 N.J.Eq. 395. 

29 . Ga.—^Higgs V. Higgs, 85 S.E. 
1041, 144 Ga. 20. 

Statute is not applicable where no 
application for alimony is made in 
the divorce proceeding.—^Higgrs v. 
Higgs, supra. 

30l Pa.—Commonwealth v. Hopp, 80 
I Pa.Dlst. & Co. 648. 



§ 627 


HUSBAND AND WIFE 


42 C.J.S. 


Otherwise; and all presumptions are indulged in favor 
of its validity. 

The final action of the court in a separate main¬ 
tenance proceeding is a judgment, as distinguished 
from an order or rule but it is not a “judgment” 
in the full legal meaning of that term,-- as it does 
not become dormant because of a failure to issue 
execution thereon within the period limited hy stat¬ 
ute,and, as shown supra § 626 a, it is subject to 
being modified or terminated by future action of 
the court. Except in cases where the decree is ip¬ 
so facto terminated by matters occurring subse¬ 
quent to its rendition, as considered supra § 626 b, 
it continues in force until changed by the court.S'^ 

The effect of the decree is to be determined by 
its substance, and not by its mere form.-® While 
a decree merely for separate maintenance limits 
and defines the extent of the husband’s obligations 
in the support and maintenance of the wife,it 
does not affect, alter, or dissolve the marital status 
or relation-'^ or the rights of the wife in the prop¬ 
erty of the husband,and the parties may law¬ 
fully resume the marital relation by mutual con¬ 
sent without first having the decree vacated.®^ The 
decree, although recognizing a separation which 
may continue until there is a change in conditions,^® 
does not create a status,^^ and a court of compe¬ 


tent jurisdiction has power to determine whether 
the situation then existing in fact continues at a 
later date.'^^ 

A judgment rendered without jurisdiction of the 
subject matter is a mere nullity, and may be so 
held in any court, when it becomes material to the 
interests of the parties to consider it.^^ Where the 
judgment or decree is rendered by a court having 
jurisdiction of the subject matter and the parties, 
it cannot be successfully assailed in a collateral pro¬ 
ceeding and unless the decree appears void on 
its face, it cannot be collaterally attacked^® even if 
excessive.^® All presumptions and inferences will 
be indulged in favor of the validity of a decree 
from which no appeal was taken.^7 

b. Conclnsiveness 

While a decree In a suit for separate maintenance is 
not final and conclusive In all respects, it is conclusive as 
to all rights finally adjudicated and will bar another ac¬ 
tion based on the same facts and asking for the same 
relief. It will not, however, bar a subcequent action based 
on rights accruing after the decree, and although not 
ordinarily a bar to a subsequent action for divorce, It is 
conclusive in a subsequent divorce suit as to all matters 
necessarily Involved In the separate maintenance pro¬ 
ceeding. 

It is not contemplated either by statute or other¬ 
wise that the decree in a suit for separate mainte- 


31. ' Ind.—^Leib v. Henderson, 126 N. 
R 856, 73 IndApp. ISl. 

32. Ala,—^Atkinson v. Atkinson, 170 
So. 198, 200, 233 Ala. 125, citing 

Oorpiu gnxls. 

Ohio—Gilbert v. Gilbert, 94 N.E. 
421. 83 Ohio St 265, 35 L..R.A.,N. 
S., 521. 

3a Ohio.—Gilbert v. Gilbert, supra. 
Dormant judgments generally see 
Judgments § 532, also 34 C.J. p 
655 note 58--p 658 note 99. 

34. Ark.—^Pledger v. Pledger, 135 S. 
W.2d 851, 199 Ark. 604. 

Idaho.—Simon ton v. Simon ton, 236 
P. 863, 40 Idaho 761, 42 A.L.R. 
1353. 

Mass.—-Williamson v. Williamson, 
140 N.B. 799, 246 Mass. 270—Gif¬ 
ford V. Gifford, 138 N.E. 550, 244 
Mass. 302—Mcllroy v. Mcllroy, 94 
N.K 696, 208 Mass. 458, Ann.Cas. 
1912A 934. 

N.Y.—^Myers v. Myers, 6 N.T.S.2d 
907, 169 Misc. 32, reversed on oth¬ 
er grounds 8 N.T.S.2d 379, 255 
App.Div. 699, reargument denied 
9 N'.T.S.2d 896, 266 App.Div. 807. 
Deoxae held not modlAed by subse- 
quant agreement of counsel ap¬ 
proved by court suspending matters 
pending wife's appeal from divorce 
decree.—^Litch v. Ditch, 141 A. 493, 
292 Pa. 564. 

35. D.C.—Rhodes v. Rhodes, 36 App. 
D.C. 261. 


30. Ark.—^Pledger v. Pledger, 135 
S,W.2d 851, 199 Ark, 604. 

37. Ariz.—Schuster v. Schuster, 2*3 
P.2d 659, 561, 42 Ariz. 190, quot¬ 
ing Corpus Juris. 

Idaho.—Radermacher v. Radermach- 
er, 100 P.2d 953, 61 Idaho 261. 

OkL—Stout V. Stout 78 P.2d 665, 
182 OkL 490. 

30 C.J, p 1096 note 91. 

33. Ariz.—Schuster v. Schuster, 23 
P.2d 659, 661, 42 Ariz. 190, quoting 
Corpus Juris. 

CaL—Kusel v. Kusel, 81 P. 297, 147 
CaJ. •52, 

38. Idaho.—Radermacher v. Rader¬ 
macher, 100 P.2d 955, 61 Idaho 
261. 

I 

Wyo.—^Malouf v. Malouf, 90 P. 
2d 277, 54 Wyo. 238. 

41. Mass.—Slavinsky v. Slavinsky, 
100 N.B. 826, 287 Mass. 28. 

Does uot establish permanent fu¬ 
ture s^tus 

Wyo.—^Malouf v. Malouf, 90 P.2d 
277, 54 Wyo. 233. 

42. Mass.—Slavinsky v. Slavinsky, 
190 H.B. 826, 287 Mass. 28. 

43. Ga.—^Durden v. Durden, 12 S.E. 
2d 306, 191 Ga. 404. 

44. Ga.—^Durden v. Durden, supra. 

Ind.—^Leib v. Henderson, 126 N.E. 

866, 73 Ind.App. 181. 

Mass.—Slavinsky v. Slavinsky, 190 

276 , 


NB. 826. 287 Mass. 28-—William¬ 
son v. Williamson, 140 N.E. 799, 
246 Mass. 270. 

RTuno pro tunc decree of supreme 
corrt entered on appeal in suit for 
separate maintenance, Vas not sub¬ 
ject to collateral attack in wife's 
suit to set aside conveyance of real¬ 
ty by husband; and where decree 
provided that on death of husband 
wife should be left to her interests 
in his estate according to law, wife 
could not sue for cancellation of 
conveyances by husband before his 
death.—^Wagner v. Wagner, 210 N. 
W. 299, 236 Mich. 84. 

45. Idaho.—Walker v, Idanson, 289 
P. 86, 49 Idaho 468. 

Hold not collateral attack 
Permitting testamentary trustee 
to set off against wife's claim for 
payments from estate of her hus¬ 
band's father overpayments made 
under an honest mistake of fact did 
not constitute a prohibited collateral 
attack on equity decree in wife’s 
maintenance suit. establishing wife's 
right to payments,—^Lanston v. 
American Security & Trust Co., D.C. 
Mun.App., *32 A.2d 482. 

40. Idaho.—Walker v. Hanson, su¬ 
pra. 

Amount of award see supra S 624. 

47. Md.—Winkel Winkel, 4 A.2d 

128, 176 Md.,4.6D 



42 C.J.S. 


HUSBAND AND WIFE 


§ 627 


nance shall be final and conclusive in all respects,*® 
or that the amount thereof shall be absolutely fixed 
and permanent,but, as considered supra § 626 a, 
the allowance may be vacated or modified as chang- . 
ed circumstances may require, and the actions are 
always open for motions to determine the amount 
of arrearages and to obtain statutory remedies for 
enforcement of the order.^o A decree from which 
no appeal was taken is conclusive as to all rights 
finally adjudicated.^i While a judgment sustain¬ 
ing a demurrer to the petition or complaint of the 
wife in a suit for separate maintenance is a bar to 
another action based on the same facts and asking 
for the same relief,and an effective consent judg¬ 
ment fixing a reasonable monthly allowance for the 
wife’s maintenance is a bar to a subsequent action 
by her for similar relief,53 yet, as the obligation of 
the husband to support the wife is, as considered su¬ 
pra § IS, a continuing one, a decree granting an al¬ 
lowance to the wife is not a bar to a subsequent 
action instituted after the allowance has been ex¬ 
hausted and the husband has refused to support the 
wife.54 A decree dismissing a bill, from which 
there was no appeal, is a final determination that 
the complaint has not been substantiated,5® but is 
not res judicata as to a suit based on new rights ac¬ 


cruing after such dismissal.^® Thus a decree dis¬ 
missing a bill based on an allegation of abandon- 
men: is a judicial dctennination that there was 
then no abandonment, but not a determination that 
there could be no abandonment thereafter.® < Dis¬ 
missal of the action on the ground that plaintiff 
failed to establish the alleged marriage relation¬ 
ship is res judicata as to her rights to assert a 
widow’s claims to the estate of the alleged hus¬ 
band on his death.®® A dismissal of plaintiffs pe¬ 
tition because a divorce decree had been entered in 
another state is without preiudice to any remedies 
to which the petitioner might be entitled in the 
courts of that state.59 A finding of the court in 
support proceedings by the wife whose separation 
action is pending in another court that the wife 
was \vithout capacity to enter on a valid ceremonial 
marriage has no binding effect on the court in the 
separation action. 

Subsequent suit for divorce. The decree is not 
a bar to a subsequent action by the wife for divorce 
and permanent alimony,®^ or by the husband for di¬ 
vorce,®^ nor is it conclusive on the court ifi a sub¬ 
sequent suit for divorce and alimony in another 
state.®® The decree is, however, conclusive in a 


4a Idaho—Pilliner v. Pllliner, 123 
P.2d 736—Sauvageau v. Sauva- 
geau, 81 P.2d 731, 69 Idaho 190. 
Mass.—Churchill v. Churchill, 132 N. 

E. 185, 239 Mass. 443. 

N.J.—Baumgarten v. Baumgarten, 
151 A. 606, 107 NJ.Eq. 274. 

N.T.—Szilagyi v. Szllagyl, 11 N.T. 
S.2d 469, 170 Hisc. 1009, affirmed 
15 3SrY.S.2d 107, 257 AppDiv. 630. 
ir.C.—Byers v. Byers, 25 S.E 2d 466, 
223 N.C. 86—Barber v. Barber, 8 
SB 2d 204, 217 N.C. 422—Barber v. 
Barber, 4 S.B.2d 447, 216 N.C. 232. 
Okl.—McMullen v. McMullen, 135 P. 
2d 482—Clinton v. Clinton, 101 P. 
2d 609, 612, 187 Okl. 144, quoting 
Corpus Juris. 

30 C.J. p 1095 note 61. 

With regard to care and custody 
of minor child of parties to separate 
maintenance action, no decree can be 
final.—^Ex parte Jeter, 8 S.R2d 490, 
193 S.C. 278. 

49. Okl.—Clinton v. Clinton, 101 P. 
2d 609, 612, 187 Okl 144, quoUng 
Corpus Juris. 

30 CJ. p 1095 note 62. 

5Cl N.C.—Barber v. Barber, 4 S.E. 2d 
447, 216 N.C. 232. 

Enforcement generally see supra S 
6135. 

SI- Ala.—Searcy v. Searcy, 5 So.2d 
97, 242 Ala. 129. 

Md—WiiAiel V. Winkel, 4 A.2a, 128, 

178 Md. 187. 

K.C.—Ho;m.U v. Howell, 174 S.B. 221f 
206 'N.C. 6?8, 


Pa.—Commonwealth ex rel. Isaacs v, 
Isaacs. 188 A 551, 124 Pa.Super. 
450. 

Cousest decree 

N.C.—Dyer v. Dyer, 194 S.B. 278, 
212 N.C. 620. 

Decree conclusive until modified or 
reversed 

Mass.—Gifford v. Gifford, 138 N.E. 
650, 244 Mass. 302—Churchill v. 
Churchill. 132 N.B. 185, 239 Mass. 
443. 

Marriage relation 

Alimony decree forecloses further 
inquiry as to marriage relation, ex¬ 
cept by bill of review for errors ap¬ 
parent on the face of the record, 
newly discovered evidence, or fraud. 
—Balles V. Bailes, 124 So. 214, 220 
Ala, 177. 

52. Cal.—Hardy v. Hardy, 31 P. 906, 

I 97 CaL 125. j 

53. N.C.—Turner v. Turner, 170 S. 
E. 646, 206 N.C. 198. 

54. Ind.—^Bottorff v. Bottorff, 129 
N.R 478, 190 Ind. 90. 

56. Md.—Wilcox V. Wilcox, 132 A. 
585, 150 Md. 119. 

5a Ill.—Garvy v. Garvy. 33 N.R2d 
882, 310 IlLApp. 168. 

N.J.—Rich V. Rich, 171 A. -515, 12 
N.XMisa 310. 

67. Md.—Wilcox v. Wilcox, 132 A. 
685, 150 Md. 119. 

sa Pla.—^Murphy v. Murphy, 10 So. 
2d 136, 161 Fla. 370.. 


59. NY—Standish v. Standish, 40 
NT.-S2d 538, 179 Mlsc. 564. 

80. N.Y—Vendetti v. Vendettl, 31 
N.T.S2d 487. 

61. Ky.—Shepherd v. Shepherd, 290 
S.W. 702, 217 Ky. 715. 

Okl.—^Willbrook’ v. Worten, 278 P. 

388, 137 Okl. 148. 

30 C.J. p 1096 note 99. 

Former Judgment not supported by 
pleadings 

That court in wife's separate 
maintenance action divided property 
between husband and wife, and pur¬ 
ported to make Judgment final and 
binding as to all future claims of 
wife, would not estop wife from ob¬ 
taining alimony in subsequent di¬ 
vorce action, where judgment In 
separate maintenance action was not 
supported by the pleadings.—Harden 
V. Harden, 77 P.2d 721, 182 OkL 364. 

62. Neb.—Sutherland v. Sutherland, 
272 N.W. 549, 132 Neb. 568—Mann 
V. Mann, 247 N.W. 602. 124 Neb. 
639. 

Nev.—^Pease v. Pease, 217 P. 239, 47 
Nev. 124. 

Okl.—‘McMfillen v. McMullen, 135 P. 
2d 482—Routh v. Routh, 130 P.2d 
,1000, 191 Okl. 419—Stout v. Stout, 
73 P.2d 865, 182 Okl. 490. 

Psu—^D'Alfonso v. D'Alfonso, 10 A 
2d 808, 138 Pa.Super. 378. 

63. Ohio.—Gilbert v. Gilbert, 94 N. 
R,421, 83 Ohio St 265, 35 L.RA., 
N.S., 621. 

30 C.J. p 1096 note 1* 
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subsequent divorce suit in so far as the latter is 
based on matters which were or might have been 
litigated in the separate maintenance proceeding,®^ 
and the effect of a decree for the wife is to estab¬ 
lish her as the innocent party and the husband as 
the wrongdoer as of the date the decree was ren¬ 
dered and to constitute a bar to any later action 
for divorce by the husband predicated on facts in 
existence prior to that date,®® although it does not 
prevent a finding in a later divorce suit that sub¬ 
sequently the wife deserted the husband.®® A de¬ 
cree against the wife in a separate maintenance 
suit is res judicata of her right to alimony pendente 
lite in a subsequent divorce suit brought by her hus¬ 
band, the situation of the parties not having chang¬ 
ed,®7 and a valid, enforceable maintenance decree 
is a bar to an allowance of alimony pendente lite in 
a subsequent suit for divorce,®® but a judgment in 


a suit for separate maintenance which has been 
fully satisfied is no bar to such an allowance.®® 

§ 628. -Appeal and Error 

a. In general 

b. Support and counsel fees pending ap~ 

peal 

a. In General 

(1) Right to review 

(2) Review 

(3) Determination and disposition of 

cause 

(1) Right to Review 

An appeal from a final decree in an action for separate 
maintenance may generally be taken by either party, and 
a like rule applies In some, but not all, Jurisdictions with 


Decree for divorce and alimony as 
terminating decree for mainte¬ 
nance see supra § 626 b. 
Enforcement of foreign decrees see 
supra § 625 g. 

61. U.S.—Harding v. Harding, 25 S. 
Ct 679. 198 U.S. 317. 49 L-Ed. 1066, 
reversing 74 P. 2S4, 140 Cal. 690. 
Cal.—^Helpling v. Helpling, 195 P 
715, 50 Cal.App. 676. 

Ohio.—^BEanover v. Hanover, 171 N. 
EL 350, 34 Ohio App. 483. 

Cruelty 

Decree for wife in suit for sepa¬ 
rate maintenance on ground of 
cruelty was held conclusive evidence 
thereof in divorce suit later brought 
by wife on ground of cruelty.— 
Quagelli v. Quagelli, 277 P. 1089, 99 
Cal.App. 172. I 

3>e8ertlo]i 

A decree of separate maintenance! 
establishes that plaintiff is living 
apart from the other spouse without 
fault and may, if the other spouse 
persists in staying away after the 
decree is entered, establish the com¬ 
mencement of desertion an ground 
for divorce on the losing party. If 
the decree was allowed because the 
husband left the wife, it was not an 
adjudication that desertion as a 
ground for divorce existed at the 
time, since the issue decided in the 
separate maintenance cane was 
whether or not the wife was living 
apart from her husband without 
fault on her part, and that issue 
could be decided for or against ei¬ 
ther party without adjudicating that 
a ground for divorce did or did not 
exist—^Van Dolman v. Van Dolman, 
37 N.B.2d 850, 378 Ill. 98. 
DetexmJiiatloii of matters decided 
(1) Where decree in separate sup¬ 
port proceeding is pleaded as bar to 
a libel for divorce, it is necessary to 


consider what was brought in issue 
between the parties in the separate 
support proceeding, and the Justi¬ 
fiable cause for such proceeding is a 
proper subject for finding of fact— 
Cochrane v. Cochrane, 22 N.B.2d 6, 
303 Mass. 467. 138 A.L.R. ’341--Slav- 
insky v. Slavinsky, 190 N.B. 826, 287 
Mass. 28. 

(2) Where there is nothing to 
show what ground in fact was the 
basis of the decree in a separate 
support proceeding, the decree is not 
conclusive on the parties as to any 
of the grounds in another proceed¬ 
ing for a different cause; and a libel 
for divorce on the ground of li¬ 
belee’s cruel and abusive treatment 
toward libelant was not barred by 
reason of language in the decree in 
a separate support proceeding to the 
effect that libelee was living apart 
for justifiable cause, in the absence 
of evidence that the justifiable cause 
was such as to preclude libelant 
from maintaining his libeL Where 
decree in separate support proceed¬ 
ing did not necessarily involve a 
finding that libelee was not guilty 
of cruel and abusive treatment or 
that that issue was actually tried, 
and there was nothing to show that 
libelant presented defense based on 
alleged conduct of libelee on which 
libelant sought to obtain divorce, 
the decree in a separate support pro¬ 
ceeding was not res judicata in libel 
for divorce on the ground of cruel 
and abusive treatment of libelant by 
libelee. In libel for divorce where¬ 
in libelee pleaded prior decree in 
proceeding for separate support as a 
bar, the trial judge erred in proceed¬ 
ing on the theory that the burden 
was on libelant to show that the 
Question of libelee’s cruel and abu¬ 
sive treatment was not adjudicated 
in the separate support proceeding. 
—Cochrane v. Cochrane, supra. 
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65. Cal.—Cardinals v. Cardinals, 68 
P.2d 851, 8 Cal.2d 762—Helpling 
V. Helpling, 195 P. 716, 50 Cal. 
App. 676. 

Ohio.—^Picker v. Picker, 187 N.B. 

749, 46 Ohio App. 82. 

Prior events not oonstdered 
Where wife was granted decree 
for support, and husband subse¬ 
quently filed petition for divorce, 
testimony relating to events ante¬ 
dating original decree could not be 
considered.—Sutherland v. Suther¬ 
land, 272 N.W. 549, 132 Neb. 568— 
Mann v. Mann, 247 N.W. 602, 124 Neb. 
639. 

Xn Oklahoma under statute provid¬ 
ing for alimony without divorce and 
that either spouse ’’may” make same 
defense to such action as they might 
make to an action for divorce and 
may for sufficient cause obtain di¬ 
vorce from the other in such action, 
judgment for separate maintenance^ 
in favor of wife was not res Judica¬ 
ta in subsequent action for divorce- 
as to grounds for divorce existing 
at time of wife’s action for separate 
maintenance and did not estop hus¬ 
band from asserting such grounds 
in divorce action, in absence of af¬ 
firmative showing on face of record 
that issue was litigated in action for 
separate maintenance, as against 
contention that word “may” in sep¬ 
arate maintenance statute should be* 
construed to read “must.”—Stout v. 
Stout, 78 P.2d 665. 182 Okl. 490. 

66. Mass.—Slavinsky v. Slavinsky, 
190 N.B. 826. 287 Mass. 28. 

67. Bight to alimony pendente lite 
Miss.—^Maxey v. Maxey, 120 So. 179, 

152 Miss. 454. 

63. CaL—Smith v. Smith, 81 P. 411,. 
147 Cal. 143. 

69. CaL—Helpling v. Helpling, 249^ 
P. 1023, 74 CaLApp. 481. 
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respect to appeals from an order granting or refusing 
support or counsel fees pendente lite. 

An appeal from a decree in an action for sepa¬ 
rate maintenance may generally be taken by either 
party in accordance with the local procedure,*^® un¬ 
less the right of appeal has been waived by acts 
inconsistent therewith.^! If an order or decree 
merely adjudges that plaintiff is entitled to alimony 
or separate maintenance, without fixing the amount, 
or without finally directing its payment, it is mere¬ 
ly interlocutory and not appealable.72 So an order 
denying the husband’s motion for reargument is 
not appealable.Although denial of an applica¬ 
tion for issuance of a commission to take deposi¬ 
tions is not such a final order as may be the subject 
of appeal, it will be regarded as a ruling in the 
course of trial and part of the record underlying the 
order from which appeal may be taken by appropri¬ 
ate proceedings.*^^ An order making the wife’s 
mother a party plaintiff, which was preliminary 
to a subsequent order giving her temporary cus¬ 
tody of a child, is appealable along with the sub¬ 
sequent order, even though the cause is still pending 
on its merits.75 

Allowances pendente lite. Although in some ju¬ 
risdictions the rule is otherwise,*^® it is generally 
held that an appeal may be taken from an order 
granting or refusing support or counsel fees pen¬ 
dente lite.'^'^ 

Jurisdictional amount. A judgment or decree 
in a suit for separate maintenance involving the va¬ 
lidity of the marriage is subject to review regard¬ 


less of the amount in controversy where statutes 
limiting the jurisdiction ot the appellate courts to 
cases where the value of the matter in dispute is 
of a certain sum have reference only to such legal 
proceedings as are instituted to recover either chat¬ 
tels or money. 

(2) Review 

General rules have been applied with respect to the 
scope of review, the consideration of errors not properly 
presented, the review of discretionary orders, and the 
effect of harmless or prejudicial error. 

The court will not consider alleged error where 
no objection thereto is contained in the record.*^^ 
Surplusage in the record \vill not be considered by 
the court.^® It has been held that the allowance 
of alimony should be supported by a preservation 
of the evidence, so that it might appear that statu¬ 
tory requirements have been followed.Where 
there is no evidence in the record, the reviewing 
court cannot pass on the reasonableness of the 
amount allowed as temporary alimony. On an 
appeal from an order allowing costs, attorney’s 
fees, and alimony pendente lite, it is not proper for 
the court to prejudge the merits of the case,^^ the 
only matter to be decided being whether the court 
abused its discretion.^^ Failure of the husband to 
comply with an order granting custody of minor 
children to the wife pendente lite is a matter to be 
dealt with in the first instance by the trial court, 
and the appellate court cannot consider a motion 
filed by the wife in the appellate court to require 
the husband to comply with the order.S^ 


TOi Mass.—Coughlin v. Coughlin, 45 
N.£3.2d 388. 312 Mass. 462. 

N.Y.—Anonymous v. Anonymous, 24 
N.Y.S2d 613. 

■50 C.J, p 1097 note 28. 

Sinding force of statutory provision 
The statutory provision that, in 
complaining to upper court of in¬ 
justice done by subordinate court 
In proceeding by wife against hus¬ 
band for support, procedure shall be 
by an appeal is binding on the court 
and the parties alike and cannot be 
dispensed with to meet the circum¬ 
stances of any particular situation. 
—Appeal of Kelley, 1 A.2d 185, 136 
Me. 7. 

Xn Ohio 

(1) An appeal will lie from Judg¬ 
ment or order of court for care, cus¬ 
tody, and maintenance of minor chil¬ 
dren in an action for alimony only. 
—^Arnold v. Arnold, 36 N.E.2d 430, 
67 Ohio App. 282. 

(2) It has been held under statu¬ 
tory provisions that a decree award¬ 
ing alimony is not appealable.—^Mar- 
leau V. Marleau, 115 N.E. 1009, 95 
Ohio St 162. 


(3) The rule was otherwise under 
former statutes.—Taylor v. Taylor, 
25 Ohio St 71. 

71. Mass—^Doole v. Doole, lO N.B. 
811, 144 Mass. 278. 

72. Ill.—Hunter v. Hunter. 100 Ill. 
519—^Knowlton v. Knowlton, 40 
IlLApp. 688. 

8 C.J. p 612 note 2. 

7Z. N.Y.—^Hertzberg v. Hertzberg, 
296 N.Y.S. 169, 261 App.Div. 273, 
modifying 289 N.Y.S. 708, 169 

Misc. 644. 

74- N.Y.—^Denton v. Denton, 87 N. 

T.S.2d 704, 179 Misc. 681. 

75. Ill.—Schneeman v. Schneeman, 
45 N.B.2d 1016, 317 Ill.App. 286. 
7a Ala.—^Brady v. Brady, 39 So. 

237, 144 Ala. 414. 

3 C.J. p 612 note 99. 

77. Colo.—^Bagot v. Bagot 191 P. 
96, 68 Colo. 562. 

3 C.J. p 611 note 98, p 512 note 1— 
30 C.J. p 1098 note 54. 

Jniisdlotlon of particular court 
Under Missouri practice appeal 
may be taken to court of appeals, 
where amount in dispute between 
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husband and wife was not beyond 
limits of appellate Jurisdiction of 
court of appeals.—^Meredith v. Mere¬ 
dith, Mo.App., 151 S.W.2d 536. 

trudertaking on appeal was held to 
stay execution, and was, therefore, 
supported by consideration.—Millar 
V. Millar. 197 P. 811, 51 Cal.App. 718. 

78. Ill.—Reifschneider v. Reif- 
schneider, 89 N.E. 255, 341 Ill. 92. 

79. Ill.—See Hilton v. Hilton, 193 
I11.APP. 28. 

Mich.—O'Connor v. O'Connor, 275 N. 
W. 660. 281 Mich, 640. 

80. Fla.—^Hancock v. Hancock, 175 
So. 734, 128 Fla. 684. 

81. Ill.—Briney v. Briney, 223 IlL 
App. 119. 

88L Ga.—Jones v. Jones, 174 S.E. 
338, 178 Ga 710. 

88. Cal.—^Bancroft v. Bancroft, 50 
P.2d 463, 9 CaLApp 2d 464. 

Wash.—^Davls v. Davis, 8 P.2d 286, 
165 Wash. 172. 

84. Fla.—Condon v. Condon, 157 So. 
177, 117 Fla 93. 

86. Or.—Noble v. Noble, 103 P.2d 
293, 164 Or. 538. 
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The appeal brings before the court questions of 
fact as well as questions of law.^® As a rule, the , 
appellate court w’ill not disturb findings of fact,^"^ 
and, where the questions determined were pureb’ 
matters of fact and the findings were not plainh* 
wrong, the decree will not be disturbed.^^ In some 
jurisdictions the appellate court is not bound by 
findings of fact^s and may disregard them, looking 
alone to the decree and the evidence in the rec¬ 
ord,and passing judgment on the facts.^i Or¬ 
dinarily the decision of the trial court based on 
evidence not reported is conclusive, but, where the 
decision is specifically based on facts found, the 
question is presented whether those facts justify the 
wife in living apart from her husband.^ 2 

The usual presumptions obtaining on appeal will 
be indulged^^ provided there is a proper predicate 
there for.^^ 

Discretionary orders in a suit for separate main¬ 
tenance are reviewable,^*^ and in determining wheth¬ 
er the trial court properly exercised its judicial 
discretion the appellate court should weigh the ev¬ 


idence and evaluate the factors involved.®® In the 
, absence of an apparent abuse of discretion, howev¬ 
er, the appellate court will not disturb matters with¬ 
in the discretion of the lower court,such as or¬ 
ders §p*anting or refusing support or counsel fees 
pendente lite.®® 

Harmless or prejudicial error. The court of re¬ 
view will not disturb a decree unless it is manifest 
that injustice and injury have been done as be¬ 
tween the parties,®® and the decree will not be re¬ 
versed for error which is harmless or not preju- 
dicialA In a jurisdiction where, as considered su¬ 
pra § 622, the verdict of a jury in a suit for sepa¬ 
rate maintenance is regarded as merely advisory, 
alleged errors of law in rulings on evidence and in 
instructions are deemed on appeal to be of less im¬ 
portance than on appeal in an action where a jury 
trial is a matter of right.^ Prejudicial error is 
ground for reversal.® 

(3) Determination and Disposition of Cause 
The appellate court may affirm, reverse, or modify 


86. Maas.—O’Reilly v. O’Reilly, 199 

N.E. 741, 293 Mass. 332. j 

87. Ala.—Sellers v. Sellers, 103 So. 
442, 212 Ala. 290. 

III.—^Amberson v. Amberson, 181 N. 

B. 825, 349 111. 249. 

Mo.—Glick V. Glick. 41 S.W.2d 624, 
*226 Mo.App. 271. 

N.Y.—Merritt v. Merritt. 19 N.T.S. 
2d 85, 259 App.Div. 242, reargru- 
ment denied 20 N.Y.S.2d 402, 259 
App.Div. 876, appeal dismissed 33 
N.E.2d 243, 285 N.Y. 561, reargu- 
ment denied 34 N.E.2d 903, 285 N. 
Y. 743. 

30 C.J. P 1097 note 31. 

88. Mass.—O’Reilly v. O’Reilly, 199 
K.E. 741, '293 Mass. 332. 

89. Mo.—Ghck v. Glick, 41 S.W.2d 
624. 226 MoJ^pp, 271. 

aa Mo.—Buskie v. Buskle, App., 
203 S.W. 468. 

91. Mo.—^Reeve v. Reeve, App., 160 
SW.2d 804^arder v. Carder, 60 
S.W.2d 706, 227 Mo.App. 1005— 
Buskie V. Buskie, App., 203 3.W. 
.468. 

98. Mass.—Murray v. Murray, 150 
N.E. S79, 256 Mass. 19. 

83. CaL—Sherman v. Sherman, 190 
P. 464, 47 Cal.App. 208. 

IlL—See Pord v. Ford, 192 Ill,App. 

12 . 

Md.—Winkel v. Wmkel, 4 A. 2d 128, 
176 Md. 167. 

Mass.—Schmidt v. Schmidt, 182 N.E. 

374, 280 Mass. 216. 

N.J.—^Hall V. Corio, 4 A.2d 46, 122 
N.J.Law 73. 

80 C.J. p 1097 note 38. 

Presumptions on appeal grenerally 


see Appeal and Error S§ 1538- 
1*582. 

Operation of decree in foreign Juris¬ 
diction 

Where the court below had juris¬ 
diction of the person of defendant, 
supreme court may presume that de¬ 
cree awarding wife uninterrupted 
possession of home in Canada will, 
if necessary, be worked out in that 
jurisdiction, directly on defendant’s 
person.—^Bx parte Allan, 125 So. 612, 
220 Ala. 482. 

94 . Ill.—Hilton V. Hilton. 192 Ill. 
App, 28. 

95. Ill.—^Holmstedt y. Holmstedt, 
49 N.E 2d 25. 

Mass.—Coe v. Coe, 46 N.E.2d 1017. 

96 . Okl.—Branson v. Branson, 123 
P.2d 643, 190 Okl. 347. 

97. Cal.—Horton v. Horton, 116 P. 
2d 605, 18 Cal.2d 679—Parker v, 
Parker, 241 P. 681, 74 Cal.App. 646. 

Ga—^Reynolds v. Reynolds, 121 S. 

E. 807, 157 Gsl 480. 

Ill.—^Holmstedt v. Holmstedt, 49 N. 
E.2d 25—^Hoover v. Hoover, 30 N. 
E.'2d 940, 30'7 IlLApp. 690. 

Kan.—Perkins v. Perkins, 114 P.2d 
804, 154 Kan. 73—^Rumsey v. Rum- 
sey, 90 P.2d 1093, 150 Kan. 49. 

MO.—Pairbank v. Fairbank, 181 A- 
■233, 169 Md. 212—Silverberg v. 

Silverberg, 130 A. 825, 148 Md. 
682. 

Mass—Coe v. Coe, 46 N.E 2d 1017. 
N.C.—Barber v. Barber, 8 S.E.2d 204, 
' 217 N.C. 422—Wright v. Wright, 
6 S.B2d 565, 216 N.C. 693. 

Okl.—^Branson v. Branson, 123 P.2d 
643, 190 Okl. 347—Walker v. 

Walker, 282 P. 361, 140 OkL 1. 

30 C.J. p 1097 note 32. 
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98. Gsl —Taylor v. Taylor, 5 S.B.2d 
374, 189 Ga. 110—Curtis v. Curtis, 
169 S.E. 862, 173 Ga. Ill—Preston 

V. Preston, 127 S.B. 860, 160 Ga. 

200 . 

Ill.—Bush V. Bush, 44 N.B.2d 767. 
316 IlLApp. 295. 

Iowa.—^Hanford v. Hanford, 240 N. 

W. 732, 214 Iowa 839. 

Miss.—^Johnston v. Johnston, 179 So. 
853, 182 Miss. 1. 

N.C.—Tiedemann v. Tiedemann, 169 
S.B. 422. 204 N.C. 682. 

S.C.—Mungin v. Mungin, 164 S.E. 
238, 166 S.C. 43—O’Neal v. O’Neal. 
123 S.B. 206, 128 S.C. 533. 

Wash.—State ex reL Turner v. Paul. 

46 P.2d 1060, 182 Wash. 261. 

30 C.J. p 1098 note 65. 

99. Ill.—Bush V. Bush, 44 N.B.'2d 
767, 316 IlLApp. 295—Glennon v. 
Glennon, 19 N.B.2d 412, 299 IlL 
App. l3. 

Minn.—Rhoads v. Rhoads, .292 N.W. 
760, 208 Minn. 61. 

1. IlL—Bush V. Bush, 44 N.E. 2d 
767, 316 IlLApp. 296. 

Mass.—Coughlin v. Coughlin, 46 N. 

E2d 388, 312 Mass. 452. 

S.C.—^Hornsby v. Hornsby, 198 S.E. 
29, 187 S.C. 463—Cleveland v. 

Cleveland, 1*22 S.E. 500, 128 S.C. 
460. 

30 C.J. p 1097 note 40. 

2. IlL—Kime y. Kime, 196 IlLApp. 
344, 

3. Ga.—Hunsicker v. Hunsicker, 162 
S.E. 581, 170 Ga. 294. 

IlL—^Kreda v. Kreda, .255 IlLApp. 
462. 

Mass.—Coughlin v. Coughlin, 45 N. 
E.2d 388, 312 Mass. 452. ^ 
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the order appealed from; and pending the appeal the 
order cannot be enforced or interfered with or changed 
by the trial court. 

The appellate court may afhrm^ or reverse^ in 
whole or in part,® enter such decree as the lower 
court should have entered,** remand the cause with 
directions,® or remand the cause to the lower court 
for further proceedings.® The power of the lower 
court, considered supra § 626, to modify the decree 
as conditions and circumstances may require is 
kept in mind by the appellate court in reviewing 
and disposing of the case,^® it being assumed that 
the trial court will exercise its power on a proper 
application and showing, Under some statutes 
the decree remains in effect, notwithstanding an ap¬ 
peal therefrom, until otherwise ordered b}' a justice I 
of the appellate court and, in a jurisdiction 
where such a statute exists, an appellate court ren¬ 
dering judgment, instead of remanding the cause to 
the lower court for further proceedings, should so 
frame its order, judgment, or decree that it will not 
overlap or conflict with the outstanding decree in 
the lower court.^® ^A/Tiere the appellate court it¬ 
self renders a decree, the power to enforce it is in 
that court rather than in the lower court.^^ The 
appellate court is authorized to sustain the hus¬ 
band's demurrer ore tenus made in that court based 
on the wife's failure to allege and set out specific 
acts of the husband on which she relies with suf¬ 
ficient particularity and on the ground that she does 


not allege circumstances shov.i.ig that the acts com¬ 
plained of were without adequate provocation on 
her part.i® A reversal of an order directing the 
husband to pay to the wife a slated sum weekly re¬ 
lates back to the commencement of the proceedings, 
and the trial court has no power thereafter to make 
any further direction for paj'ment of money based 
on such order, such as an order directing the hus¬ 
band to pay the unpaid balance of the amount due 
under the original order, or an order awarding the 
wife money paid by the husband to the court’s sup¬ 
port bureau before the reversal but not collected by 
her, the husband being entitled to the return of such 
money.^® 

Enforcement or modification of order pending ap¬ 
peal, Pending the appeal, the order appealed from 
cannot be enforced by contempt proceedings,nor 
can it be interfered with or changed by the trial 
court.^® 

b. Support and Counsel Fees pending Appeal 

Money may be decreed to the wife for her support 
and counsel fees pending the appeal. Under some con¬ 
stitutions and statutes such allowances are made by the 
appellate court; but under others, the power to grant 
them Is in the trial court. 

Money may be decreed to the wife for her sup¬ 
port^® and for counsel fees®® during the pendency 
of an appeal; and on motion therefor the court is 
concerned solely with the question of the necessi- 


4. Mass.—Coughlin v. Coughlin, 45 

N.E.2d 388, 312 Mass. 452— 

Churchill v. Churchill, 132 N.E, 
185, 239 Mass. 443. 

N.Y.—Bende v. Bende, 31 N.T.S.2d 
32, 263 App.Div. 739. 

5. Mass.—Churchill v. Churchill, 
132 N.E. 1S5, 239 Mass. 443. 

N.Y.—Hertzberg v. Hertzberg, 296 
N.YS. 169, 251 App.Div. 273, mod¬ 
ifying 289 N.Y.S. 708, 159 Misc. 
644. 

8- Ga.—Jones v. Jones, 174 S.E. 338, 
178 Ga. 710. 

Ill.—Bush V. Bush. 44 N.B.2d 767, 
316 IlLApp. 295. 

Mass.—Coughlin v. Coughlin, 45 N. 
E.2d 388, 312 Mass. 452—Churchill 
V. ChurchiU, 132 N.E. 185, 239 
Mass. 443. 

7 . Mass.—Churchill v. Churchill, 
supra. 

Mich.—^Klumpp v. Klumpp, 286 N.W. 

171, 289 Mich. 97. 

Oorreotion of deorae 
Where decree in separate mainte¬ 
nance suit erroneously ordered pay¬ 
ment of sums including solicitor’s 
fees directly to complainant’s solici¬ 
tor, appellate court had authority 
to correct the decree and order pay¬ 
ment made to complainant.—^Bush 


V. Bush, 44 N.B.2d 767, 816 IlLApp. 
295 

8. Ill.—Hill V. HiU, 238 IlLApp. 189. 

9. Mass.—Coughlin v. Coughlin, 45 

N.E,2d 388, 312 Mass. 452— 

Churchill V. Churchill, 132 N.E. 
185, 239 Mass. 443. 

10. Utah.—Anderson v. Anderson, 
181 P. 168, 54 Utah 309. 

W. Va.—^Vickers v. Vickers, 109 S.B. 
234, 89 W.Va. 236. 

30 C.J. p 1098 note 49. 

11- Utah.—Anderson v. Anderson, 
181 P. 168, 54 Utah 309. 

12. Mass.—Churchill y. Churchill, 
132 N.K 185, 239 Mass. 443—Kerr 
V. Kerr, 128 N.E. 409, 236 Mass. 
853. 

13. Mass —Churchill v. Churchill, 
132 N.E. 185, 239 Mass. 443. 

14. Mass.—Churchill v. Churchill, 
supra. 

16. N.C.—Pollard v. Pollard, 19 S.B. 
2d 1, 221 N.C. 46. 

18. N.Y.—Myers v. Myers, 8 N.Y.S. 
2d 379, 255 App.Div. 699, reversing 
6 N.T.S.2d 907, 169 Misc. '32, and 
reargument denied 9 N.T.S.2d 896, 
266 App.DiV. 807. 

17. Hawaii.—Reynpids , v. ^ Reynolds, 

24 Hawaii 510. , , < 
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S.C.—Brunson v. Brunson, 74 S.E. 
928, 91 S.C. 411. 

18. D.C.—Lasier v. Lasier, 47 App. 
D.C. 80. 

IlL—In re Bell, 310 IlLApp. 350. 

19. D.C.—Brown v. Brown. 121 P.2d 
101, 74 APP.D.C. 160, 136 A.L.R. 
500. 

IlL—Hoffman v. Hofllnan, 147 N.R 
110, 316 Ill. 204. 

Md.—Cohen v. Cohen, 187 A. 104, 
170 Md. 630. 

Miss.—^Hopper v. Hopper, 183 So. 

504, 183 Miss. 621. 

Mo.—Snuffer v. Snuffer, 249 S.W. 

675, 213 Mo.App. 303. 

•30 C.J. p 1098 note 68. 

SO. Fla.—^HoHy v. Holly, 89 So. 132, 
81 Fla. 831.' 

IlL—Hoffman v. Hofftnan, 147 N.E. 
110, 316 IlL 204—SeweU v. Sewell, 
17 N.E.2d 600i 297 IlLApp. 642. 
Miss.—^Hopper t. Hopper, 183 So. 
504, 183 Misa 621. 

W.Va.—Edwards v. Baer, 163 S.B. 

66, 111 W.Va 559. 

SO CJ. p 1098 note 69. 

Costs of appeal 

Mdj—Cohen v. Cohen, 187 A. 104, 
170 Md. 630. 

Counsel fees held excessive 
Cal,—^Bancroft v. Bancroft, 50 P.2d 
465, 9 Cal.App.2d 464. 



§ 629 

tous circumstances of the wife and the obligation 
of the husband to pay.^i Where a proper showing 
therefor is not made, such allowance may be de- 
nied22 or the determination of the right thereto 
postponed until the final disposition of the case.-^ 
Under the constitutional or statutory provision of 
some states, the power to grant these allowances is 
in the lower^^ and not the appellate^S court, but 
in other jurisdictions the power is vested in the ap¬ 
pellate,2® and not in the trial,^"^ court until the 
cause has been remanded to the lower court.^^ De¬ 
fendant’s appeal will be dismissed where by his dis¬ 
obedience to the trial court’s order to pay complain¬ 
ant her solicitor’s fees and the costs of printing her 
brief on appeal he has made it impossible for her 
to present her case on appeal.^^ Where an award 
of temporary maintenance pending appeal was a 
duplication of the permanent awards allowed in the 
judgment which was affirmed on such appeal, all 
sums paid under the temporary award should be 
credited on the allowance under the judgment.^® 
A motion signed by appellant’s attorney for a rule 
to show cause why the husband should not be ad¬ 
judged in contempt for failure to comply with a 
maintenance order issued by the appellate court 


42 C.J.S. 

need not be supported by an affidavit of appellant.®^ 

§ 629. - Cotinsel Fees and Costs 

a. Counsel fees 

b. Costs 

a. Counsel Fees 

In a suit for separate maintenance, allowance of rea¬ 
sonable fees for the wife’s counsel may be assessed 
against the husband, the amount thereof resting largely 
In the discretion of the court. 

While it has been said that, except as to allow¬ 
ance pendente lite, which is considered supra § 
619 a, the chancery court has no general or im¬ 
plied power to grant counsel fees in a wife’s suit 
for separate maintenance,^^ and that statutory pro¬ 
visions are exclusive and are the measure of the 
court’s authority on the subject,^^ as a general rule, 
on a decree for separate maintenance, allowance of 
fees in a reasonable amount for the wife’s counsel 
may be assessed against the husband,^^ or taxed 
against the matrimonial community,^® but may not 
be assessed against alleged fraudulent grantees of 
the husband joined with him as defendants.^® Un¬ 
der some statutes plaintiff may be denied a fee for 
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21. Miss.—^Hopper v. Hopper, 183 
So. 504, 183 Miss. 621. 

22. Fla.—^Hancock v. Hancock, 175 
So. 734, 128 Fla. 684. 

30 C.J. p 1098 note 60. 

23. Wyo.—^Brown v. Brown, 186 P. 
801, 22 Wyo. 92. 

2^ Ill.—^HofCman v. Hoffman, 147 
N.B. 110, 316 Ill. 204—Holliday v. 
Holliday, 13 N.K2d 809, 294 HL 
App. 619. 

30 ax p 1098 note 68. 

25. Ill.—^Holliday v. Holliday, supra 
—^Hunter v. Hunter, 6 IlLApp, 469, 
reversed on other sounds 100 HI. 
519. 

m Ohio, the term '‘appeal,” as 
used in section of general code au- 
thorizini: allowance of alimony and 
support to either party pending ap¬ 
peal to court of appeals, means re¬ 
view on law and fact and meaning 
of that section was not changed by 
section of appellate procedure act 
defining the term, and, where trial 
court, in action by wife for perma¬ 
nent alimony, following separation 
without divorce, had made final dis¬ 
position of cause, refusing perma¬ 
nent alimony, and wife pursued rem¬ 
edy of appeal to court of appeals on 
Questions of law, court of appeals 
had no authority to grant alimony 
pending the appeal.—^Dann v. Bann, 
48 N.B.2d 140, 71 Ohio App. 110, 

26 . B.a —^Brown v. Brown, 121 F.2d 

101. 74 App.D.a 160, 186 A,L.R. 
500. I 


Miss.—^Hopper v. Hopper, 183 So. 

504, 183 Miss. 621. 

30 aJ. p 1098 note 65. 

27- Iowa.—Shors v. Shors, 110 N.W. 
16. 133 Iowa 22. 

28. Iowa.—Smith v. Smith, 154 N. 
W. 499, 

29- Ill.—Laskey v. Laskey, 226 Ill. 
App. 566. 

30. Wash.—^Buttnick v. Buttnlck, 
210 P. 497, 122 Wash. 273. 

3L section hdd sufficient to notify 
husband of charge against him.—^ 
Brown v. Brown, 121 F 2d 101, 74 
APP.D.C. 160, 136 A.L.It 600. 

32. N,J.—Shaffer v. Shaffer, 17 A.2d 
780, 129 N-XEq. 42. 

33. Statutes held not to authorize 
allowance 

The statute requiring complainant, 
dismissing bill in equity, to pay de¬ 
fendant his costs does not authorize 
chancery court to allow solicitors for 
wife, causing dismissal of her bill 
for separate maintenance, their 
counsel fees and disbursements; and, 
where order dismissing bill was 
obtained by defendant’s solicitor and 
-wife’s solicitors filed formal petition 
for stay of dismissal until their fees 
were paid or they had opportunity 
to impose Hen therefor on cause of 
action, allowance of such fees was 
not authorized by statute authoriz¬ 
ing chancellor to make such allow¬ 
ance of counsel fees as seems rea¬ 
sonable and proper to party obtain¬ 
ing order or decree. So, where wife’s 

282 


suit was not tried, but amicably set¬ 
tled, and she caused dismissal of 
bill, chancellor was not authorized 
to allow wife’s solicitors counsel fees 
and disbursements by statute au¬ 
thorizing chancery court, on making 
order or decree, to charge successful 
party with costs, counsel fee, or 
both, as there was no successful 
party.—Shaffer v. Shaffer, supra. 

34. U.S.—^Noffsinger v. Noffsinger, 
B.C., 50 F.Supp. 810. 

D.C.—Melvin v. Melvin, 129 F.2d 39, 
76 U.S.App.D.a 66. 

Ill.—^Holmstedt v. Holmstedt. 49 N. 
E.2d 25. 

Pa,—Commonwealth v. Wisseman, 8 
Pa.Dlst. & Co. 316, 317, 9 Pa.Dist. 
& Co. 301, 302, 3 Som.Leg.X 49, 
17 Bel.Co. 336, 74 Pittsb.Leg.X 883, 
citing Corpus Xurls. 

Contra Commonwealth ex rel. Kra- 
lik V. Kralik, 9 A.2d 921, 137 Pa. 
Super. 565—Commonwealth v. Hunt, 
45 Lajic.L.Rev. 604. 

80 C.X p 1097 note 20. 

Services of attorney in suit for sep¬ 
arate maintenance as necessary or 
family expense see supra S 60. 
Temporary allowance for counsel 
fees: 

Pendente lite generally see supra f 
619. 

Pending appeal see supra $ 628 b. 

36. La.—^Lester v. Lester, 107 So. 
499, 160 La. 708. 

36. Cal.—Johnson v. Johnson, 164 P. 
421, 88 OaLApp. 93. 
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her attorney where she is in fault and has ample 
estate to pay Counsel fees have been allowed 
the wife, even though permanent alimony was de¬ 
nied,^ 8 and have been denied the wife where her 
suit was brought in a county other than that of her 
husband’s residence and was dismissed for want of 
jurisdiction.39 An allowance of counsel fees must 
be made directly to the wife^® and not to her so¬ 
licitor.The allowance is treated as part of a to¬ 
tal sum allowed as alimony, although it is to be paid 
to or for the wife’s attorney,^2 ^nd, in accordance 
with the rule stated supra § 626, voluntary cohabi¬ 
tation of the husband and wife will annul the de¬ 
cree or be ground for its annulment not only as to 
the sum allowed in terms as alimony, but also as to 
the attorney’s fees.^8 Jn absence of statutory 
provision therefor the wife is not entitled to a lien 
on the husband’s separate property for attorney’s 
fees.^^ 

The trial court has a wide discretion in the allow¬ 
ance of attorney’s fees,^^ but the fee must be rea¬ 
sonable when considered in connection with the 
financial resources of the parties,^® but not so large 
as to encourage similar litigation.^'^ The allowance 
should be for but one solicitor, unless there were 
present unusual circumstances which required the 
employment of more in order properly to present 
the wife’s case.^® In making the allowance the 


court should consider the nature of the legal serv¬ 
ices performed and the effort and skill exerted and 
displayed to present the wife’s case expeditiously, 
adequately, and without the introduction of irrele¬ 
vant and immaterial matter,and the inquiry 
should be directed to what is the usual charge-.®® 

Attorney’s fees may be allowed w'here there is a 
prayer in the petition therefor, even though there 
is not a distinct allegation in the petition that plain¬ 
tiff was compelled to employ an attorney.®^ Some 
courts hold that they cannot take judicial notice of 
the extent and value of the services rendered by 
counsel in a suit for separate maintenance,and 
that an allowance as fees for such services is er¬ 
ror in the absence of evidence in the record to sup¬ 
port it.®3 

b. Costs 

The costs of the suit may, depending on the circum¬ 
stances of the case, be awarded against the husband, 
against the wife, or be apportioned between the parties, 
the court having a large discretion In the matter. 

The costs of the suit may be awarded against the 
husband where the wife is successful,®^ or, where 
she is unsuccessful, against the wife,®® or wife and 
next friend,®® at least where she is entitled by stat¬ 
ute to hold, use, and enjoy separate property and 
her own earnings,®7 or where there were no cir¬ 
cumstances tending to justify the suit;®® or each 


37. Ky,—^Belcher v, Belcher, 45 S. 
W.2d 841, 242 Ky. 64. 

38. Ky.—London v. London, 277 S. 
W. 287, 211 Ky. 271. 

Md.—^Dearholt v. Dearholt, 2 A.2d 
428, 175 Md. 694. 

39. Md.—Woodcock v. Woodcock, 
179 A. 826, 169 Md. 40. 

40. Ill.—Sewell v. Sewell, 49 N.B.2d 

806, 319 I11.APP. 640—Bush v. 

Bush, 44 N.B2d 767, 316 Ill.App. 
296—Harris v. Harris, 109 Ill.App. 
148. 

41. IlL—Bush V. Bush, 44 N.B.2d 
767, 316 Ill.App. 295—^Harris v. 
Harris, 109 IlLApp. 148. 

48. Ga.—^Hamby v. Pye, 24 S.B.2d 

201 . 

43. Ga.—^Hamby v. Pye, supra. 

44. Ariz.—^Arendt v. Arendt, 136 P. 
2d 215. 

45. Kan.—Rumsey v. Rumsey, 90 P. 
2d 1093, 150 Kan. 49. 

Md.—Silverbergr v. Silverberg, ISO 

A. 325, 148 Md. 682. 

46. Md.—Silverbergr v. Silverbergr, 
supra. 

Allowaaaoe li41d excessive 

Ill.—Amberson v. Amberson, 181 N. 

B. 825, 349 IlL 249—Williams v. 
Williams, 279 IlLApp. 274. 

Ky.—^MacGregor v. MacGregor, 31 S. 


W,2d 889, 235 Ky. 498—Fidelity & 
Columbia Trust Co. v. Thompson, 
283 S.W 397, 214 Ky. 389. 

Md.—Winkel v. Winkel, 16 A.2d 914, 
178 Md. 489—Silverberg v. Silver- 
berg, 130 A. 326, 148 Md. 682. 

N.J.—David v. David, 162 A. 538, 
111 N.J.Eq. 493. 

30 C.J. p 1097 note 20 [a]. 

Allowance held not excessive 

Ariz.—^Arendt v. Arendt, 135 P.2d 
215. 

IlL—Sewell v. Sewell, 17 N.E.2d 693, 
297 IlLApp. 283. 

Md.—^Wendel v. Wendel, 139 A. 573, 
164 Md. 11. 

N.J.—Weigel v. Weigel, 26 A.2d 251, 
132 N.J,Eq. 33—Walker v. Walker, 
4 A,2d 396, 125 N.J.Eq. 96—Hueber 
V. Hueber, 196 A. 721, 123 N.J.Eq. 
154. 

S.C—Thomas v. Thomas, 188 S.E. 
367, 182 S,C. 16. 

30 C.J. p 1097 note 20 fh]. 

Allowance held adequate 

Ky.—Smith V. Smith, 76 S.W.2d 351, 
256 Ky. 703. 

47. Md.—Silverberg v. Silverberg, 
130 A. 325, 148 Md. 682. 

48. Md.—Silverberg v. Silverberg, 
supra. 

49. Md.—Silverberg v. Silverberg, 
supra. 
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I 50. IlL—^Amberson v. Amberson, 

181 N.E. 825, 349 IlL 249. 

51. Ga.—Gaskin v. Gaskin, 105 S. 
B. 369, 150 Ga. 756. 

52. IlL—Glynn v. Glynn, 139 IU.App. 
185. 

Judicial notice of value of attorney's 
services generally see Evidence $ 
101 . 

53. IlL—Hopper v. Hopper, 41 N.B. 
2d 786, 314 IlLApp. 572. 

30 C.J. P 1097 note 25 

64. Ky.—^Breen v. Breen, 91 S.W. 

261, 28 Ky.L. 1216. 

30 C.J. p 1096 note 5. 

Special allowance to master 
N.J.—Eitner v. Bitner, 151 A 740, 
107 N.JJBjQ. 88, affirmed 160 A. 
492, 110 N.J.Bq. 659. 

55. IlL—^Musgrave v. Musgrave, 54 
IlL 196. 

N.J.—Harris v. Harris, 62 A 703, 70 
N.J.Bq. 686. 

56. Va.—Spencer v. Ford, 1 Rob. 
648, 40 Va. 648. 

67. IlL—^Musgrave v. Musgrave, 54 
IlL 186. 

58. N.J.—Harris v. Harris, 62 A 
703, 70 N.J.Eq. 586. 



§ 629 


HUSBAND AND WIFE 


42 C.J.S. 


party may be required to pay such portion of the 
costs as was taxable to him.^s The award of costs 
in a suit of this nature, however, rests largely in 
the discretion of the court.Thus costs have been 
taxed against the husband, although the wife*s suit 
was unsuccessful,®^ as where it was brought in a 
county other than that of the husband’s residence 
and was dismissed for want of jurisdiction and 
the husband may be required to pay the costs of an 
unsuccessful suit b}" the \\4fe under a statute pro¬ 
viding that he shall pay the costs of each party un¬ 
less it is made to appear that the wife is at fault 
and has ample estate to pay the costs.®® Where a 
decree has been entered in the suit requiring the 
husband to pay all the costs thereof as they shall 
accrue, the court cannot subsequently, after the 
suit has abated by the husband’s death, make a de¬ 
cree requiring the wife to pay one half of the 


costs.®^ 

The costs allowed the wife may include those in¬ 
curred in an ancillary proceeding instituted in a 
bona fide effort to ascertain the value of the hus¬ 
band’s estate, and as a necessary incident of the 
suit for alimony ;®5 but it is not error to refuse to 
allow anything for the services of real estate ex¬ 
perts in examining property which the husband 
owns or in which he has an interest and gathering 
information and data on which to base their opin¬ 
ion as to its value, in the absence of anything in 
the record tending to show the reasonable value of 
such services.®® 

Enforcement. It was within the court’s discre¬ 
tion to withhold from the husband the benefits to 
which he is entitled under a decree for separate 
maintenance until he pays the costs.®^ 


X ABANDOITMENT GENERALLY 


§ 630. Nature and Elements of Offense 

a. At common law 

b. Under statutes 

c. Necessary elements of offense 

a. At Comiaon Law 

At common law nonsupport coupled with abandon¬ 
ment Is not a criminal offense. 

At common law the husband’s neglect to support 
the wife coupled with his abandonment or desertion 
of her is not a criminal offense;®® and likewise, in 
the absence of statute, a wife is not liable to crim¬ 
inal prosecution for her refusal or neglect to pro¬ 
vide for her husband’s support.®® 


b. Under Statutes 

Under many statutes, a husband who abandons his 
wife and leaves her without adequate means of support 
may be prosecuted as for a criminal offense. These stat¬ 
utes have been held constitutional and valid, and being of 
a criminal nature should be strictly construed. 

Under the statutes of many, if not all, of the 
states, a husband may be prosecuted in criminal or 
quasi criminal proceedings for abandoning his wife 
and leaving her without adequate means of sup¬ 
port. The general purpose of such statutes, it has 
been said, is to prevent abandoned and unsupported 
wives from becoming public charges but, on the 
other hand, it has been held that the state is only 
incidentally interested and that the act is primarily 


59. Ky.—Belcher v. Belcher, 45 S. 
W.2d 841, 242 Ky. 64. 

99. Wash.—Loeper v. Loeper, 99 P. 
1029, 51 Wash. 682, modified on 
other grounds 100 P. 1135, 51 
Wash: 682. 

Amonnt expended for investigators 
In separate maintenance suit, re¬ 
fusal to allow plaintiff wife two 
hundred fifty dollars for amount she 
expended for investigators was not 
an abuse of discretion.—Glennon v. 
Glennon, 19 N.E.2d 412, 299 IlLApp. 
13. 

61, Md.—^Dearholt v. Dearholt, 2 A. 
2d 428, 175 Md. 694,. 

63. Md.—Woodcock v. Woodcock, 
* 179 A. 326. 169 Md. 40. 

63. Ky.—Gorbrandt v. Qorbrandt, 
- •"IIS/S-W. 210, 131 Ky. 396—Forstan 

V. Forstan, 6 Ky.Op. 160. 

64. W.Va.—^Russell' v. Carpenter, 23 

SlE.2d 920. . 1 , 


65. Ky.—^Nisbet v. Nisbet, 215 S.W. 
296. 185 Ky. 662. 

Allowance held excessive 
N.J.—Verro v. Verro, 182 A. 866, 119 
N.J.Eflu 374. 

66. Mo.—^Klepper v. Klepper, 202 S. 
W. 593, 199 Mo.App. 294. 

67. Colo.—^Austin v. Austin, 94 P. 
309, 42 Colo. 130. 

68. Fla.—^Brooke v. State, 128 So. 
814, 99. Fla. 1275, 69 A.LuB. 1173. 

N.C.—State v. Manos, 167 S.E3. 493, 
204 N.C. 62. 

30 C.J. p 1098 note 69. 

Abandonment as affecting: 
Disabilities of coverture see su¬ 
pra § 169. 

Dissolution of community see su¬ 
pra § 563. 

Power to convey separate prop¬ 
erty see supra $ 372. 

Separate maintenance see supra $ 
610. 

Abandonment as disorderly conduct 


see Disorderly Conduct § 1 b (8> 
(a). 

Vagrancy by nonsupport see the C. 
J.S. title Vagrancy, § 2, also 66 
C.J. p 402 note 6S-p 4i)3 note 85. 

39. Wash.—Christiansen v. Depart¬ 
ment of Social Security, 131 P.2d 
189, 15 Wash.2d 465. 

70. Ala,—^McCullers v. State, 159 
So. 273, 26 Ala.App. 314. 

Fla.—Brooke v. State, 128 So. 814, 
99 Fla. 1276, 69 A.L.R. 1173. 

N.J.—Coffey v. Coffey, 14 A.2d 485, 
126 N.J.Law 206—^Hiers v. Hiers, 
29 A.2d 616, 132 N.J.Bq. 610. 

N.Y.—Chandler v. Chandler, 272 N. 
Y.S. 306, 241 App.Div. 390—Houg 
V. Houg, 289 N.Y.S. 27. 169 Misc. 
894—^People ex rel. Ford v. Ford, 
207 N.Y.S. 246. 124 Mlsc. 19. 

Okl.—Goodart v. State, 88 P.2d 911, 
66 Okl.Cr. 472. 

Tenn.—Chapmaji v. State, 16 S.W.2d 
744, 159 Tenn. 6—^State v. Latham, 
188 S.W. 634, 136 Tenn. 30. ■ 

30 C.J. p 1099 note 72. 
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to protect the deserted wife, and to assure that she 
be furnished with support."^ It has also been held 
that the purpose is to secure proper support for a 
dependent wife, rather than to punish the husband 
for his dereliction 2 but under some provisions, 
the purpose has been held to be the punishment of 
the husband for his willful abandonment of his 
wife and leaving her without means of support,^2 
a? well as, by fear of punishment, to deter hus¬ 
bands from failing to perform the marital obliga¬ 
tion of support.7-^ Such statutes make unlawful the 
willful abandonment of a wife without providing 
adequate support for her,^^ and are designed to en¬ 


force actual physical support only, and not to set¬ 
tle or in any way interfere with the marital rela¬ 
tions,'^® or to compel the husband to live with the 
wife if he provides her with adequate support."^ 

j 

\ Validity, construction, and effect. Such statutes 
have been held constitutional"® and valid,and are 
not substitutes for,®^^ or In aid of,®i statutes af¬ 
fording civil remedies in like cases; nor are they 
interfered with, or modified by, statutes providing 
only for support orders.®2 The offense and pro¬ 
ceedings therefor, under such statutes, are of a 
criminal or quasi criminal nature,®2 and therefore 


71. Conn.—State v. Pace, 29 A 2c’ 
755, 129 Conn. 570. 

Mass.—Commonwealth v. Whiston, 
27 N.E.2d 703, 306 Mass. 65—Peti¬ 
tion of Kelly, 197 N.B. 861, 292 
Mass. 19S. 

Nev.—Ex parte Brennen, 183 P. 310, 
43 Nev. 165. 

N D —State v. Chaffee, 269 N.IV 
502, 65 N.D. 439. 

5 C.—State V. Bogwell, 118 S.E. 767, 
125 S.C. 401. 

30 C.J. p 1099 note 73. 

72. Tenn.—Smith v. State. 4 S.W.2d 
351, 156 Tenn. 599. 

Xn Pennsylvania 

(1) The purpose of 18 P.S. § 1251, 

authorizing a support order against 
a husband is the protection and 
maintenance of the wife and chil¬ 
dren, and not the punishment of the 
husband for his conduct.—Common¬ 
wealth V. Wldmeyer, 26 A.2d 125, 149 
Pa. Super. 91—Commonwealth v. 
Shanks’. 19 A 2d 493, 144 Pa Super. 
'7G —Commonwealth ex rel. Simmler 
V. Simmler, 4 A.2d 215, 134 Pa.Super. 
339—Commonwealth v. Shots, 198 A. 
472, 130 Pa^Super. 661—Common¬ 

wealth ex rel. Fort v. Port, 188 
A. 416, 124 Pa.Super. 161—Common¬ 
wealth V. Leonard, 93 Pa. Super. 21 
—Commonwealth v. Widmeyer, 31 
Del Co. 213—Commonwealth v. Poiri¬ 
er, 30 Del.Co. 158—Commonwealth v. 
Graver, 17 Lehigh Co.L.J. 276—Com¬ 
monwealth V. Hubler, 4 Sch.Heg. 430 
—Commonwealth v. Bambrick, 4 Sch. 
Reg. 371—Commonwealth v. Phillis, 

6 Pay.L,J. 147. 

(2) The purpose, however, of 18 
P.S, § 1257, making desertion and 
nonsupport a misdemeanor, is the 
punisWent of a deserting husband. 
—Commonwealth v. Widmeyer, 26 A. 
2d 126, 149 Pa.Super. 91—Common¬ 
wealth v. Widmeyer, 31 Del.Co. 213. 

73- Mo.—State v. Earnest, App., 162 
S.W.2d 338—State v. KalUert. 
App.. 260 S.W. 519. 

Okl.—Goodart v. State, 88 P.2d 911, 
65 OkhCr. 472. 

fi.C.-^Std.te v: Nesmith, 194 S.B. 160, 
185 S.C. 341. 


74. Mo.—State v. Earnest, App., 162 
SW.2d 33S. 

R.I,—State V. Downing, 175 A. 248, 
54 R.I. 455. 

75. NC.—Hyder v. Hyder, 1 S.E.2d 
540, 215 X.C. 239. 

Nonsupport as necessarj' element see 
infra § 633. 

76. Ala.—St. John v. State. 113 So 
321, 27 Ala.App. 116. 

N.T.—People v. Pettit. 74 N.T. 320. 
30 C.J. p 1099 note 74. 

Invalidity of marriage as defense 
see infra § 635. 

77. N.C.—Hvder v. Hyder, 1 S.E.2d 
540, 215 N.C. 239. 

78. Ark.—Murphy v. State, 286 S. 
W. 871, 171 Ark. 620, 48 A.L.R. 
1189. 

Mass —Commonwealth v. Pouliot, 
198 NB. 256, 292 Mass. 229. 

Or.—State v. La Pollett, 292 P. 98, 
134 Or. 218, 

Tenn.—State v. Dixon, 196 S.W. 486, 
188 Tenn 195. 

Wis.—Zitlow V. State, 252 N.W. 358, 
213 Wis. 493. 

Statutes held constitutional 

<1) Statute authorizing imprison¬ 
ment for failure to support.—State 

V. Redmond, 148 S.E. 474, 150 S.C. 
452. 

(2) Statute providing for enforce¬ 
ment of duty of husband to sup¬ 
port his destitute wife, pending a 
criminal proceeding for his failure 
to support her.—^Fisher v. Sommer- 
ville, 98 S.E. 67, 83 W.Va. 160. 

(3) Statute providing for trial be¬ 
fore justice of the peace.—^Tomlin¬ 
son V. Cunnmgham, 144 S.B. 570, 106 

W. Va 1. 

Husband nonresideint 

No constitutional rights of hus¬ 
band are affected by interpreting 
nonsupport statute to apply where 
wife is rightful resident in common¬ 
wealth, although he resides else¬ 
where.—Commonwealth v. Booth, 166 
N.E. 29, 266 Mass. 30. 

Statute held unoohstitational 
Tex.—^Ex parte Smythe, 120 S.W. 
200, 66 Tex.Cr. '’376, 133 Am.S.R. 
976, 23 Lr.R.A.,N.S., 854. 
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79- Ark—Murphy v. State. 286 S 
W. 871, 171 Ark. 620, 48 A.L.R. 
1189. 

SO C J. p 1099 note 76. 

Statute held sufficiently definite 
Or.—State v. Bailey, 236 P. 1053. 
115 Or. 42S. 

30 CJ. p 1099 note 76 [a], [b]. 

80- Ala—Crossley v. State, 145 So 
170, 25 Ala App. 284—St. John v. 
State. 113 So. 321, 22 AlaApp. 115. 

Fla—Chavers v. State. 193 So. 537. 
141 Fla. 470—McBrayer v. State, 
*150 So. 736, 112 Fla. 415—Brooke 
V. State, 128 So. 814, 99 Fla 1275, 
69 AL.R 1173—Stedman v. State. 
86 So. 428, 80 Fla 547. 

Nev.—Ex parte Piltzer, 100 P.2d 942, 
60 Nev. 109. 

N.T.—People v. Pettit, 74 N.T. 320. 
Va—Wright v. Wright, 178 S E. 884. 
164 Va 245. 

W.Va—Fisher v. Somerville, 98 S. 
E. 67, 83 W.Va 160. 

Xn Pennsylvania 

(1) The 1867 statute, 18 P.S. § 
1251, authorizing support order 
against husband, is not superseded 
by the 1903 statute. 18 P.S. § 1257, 
making desertion a misdemeanor 
and proceedings under the different 
statutes are not conflicting and may 
run concurrently.—Commonwealth v. 
Widmeyer, 26 A.2d 125, 149 Pa.Super. 
91—Commonwealth v. McClelland, 
167 A. 367, 109 Pa.Super. 211—Com¬ 
monwealth V. McCoy, 81 Pa.Super. 
191—Commonwealth v. Widmeyer, 31 
DeLCo. 213. 

(2) An order made on a hearing on 
a charge of desertion and nonsupport 
under 5 1251, which enables wives 
of deserting husbands to secure sup¬ 
port, is not a conviction of an indict¬ 
able offense which would bar a sub¬ 
sequent prosecution under § 1257.— 
Commonwealth v. Widmeyer, 31 Del- 
Co. 218. 

81. W.Va.—^Fisher v. Sommerviller 
98 S.B. 67. 82 W.Va. 160. 

30 C.J. p 1099 note 78. 

82. N.C.—State v. Falkner, 116 S.B- 
168, 185 N.C. 635. 

83- Del.—Stat3 v. Weldin, 189 A. 
586, 8 W.W.Harr. 168. 
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the statutory provisions must be strictly con¬ 
strued,^^ although there is authority to the contra¬ 
ry on the theory that the statute is remedial in pur¬ 
pose.®® Enactments of this nature have no retro¬ 
active effect,®® and the abandonment, or the failure 
to support, or both, as the case may be, must have 
occurred after the statute took effect.®'^ They are 
subject to the general rules governing repeals.®® 

c. Necessary Elements of Offense 

The necessary elements of the statutory offense are 
generally the abandonment of the wife, in a destitute 
condition, without cause, or the willful neglect or refusal 
to provide for her, or both, with the requisite criminal 
intent. 

The necessary elements of the statutory offense 
of this character are generally an abandonment of 


a wife, in a destitute condition, by her husband 
without cause, or a willful neglect or refusal of the 
husband to maintain or provide for the wife, or 
both, with the requisite criminal intent,®® and gen¬ 
erally to constitute the offense, the elements of de¬ 
sertion or abandonment and of neglect or refusal 
to provide support must combine®® contemporane¬ 
ously.®^ It has been held that a statute, prescrib¬ 
ing such elements, creates two separate and dis¬ 
tinct offenses, the one of abandonment or deser¬ 
tion, and the other of nonsupport,®^ the first where 
the husband abandons his wife and lives elsewhere, 
and the second where the husband continues to live 
in the same domicile but fails to provide for her 
support and maintenance;®® and that the offense 
of desertion may include the offense of nonsupport. 


Mass.—^In re Cameron’s Estate, 27 N. 

E.2d 696, 306 Mass. 138. 

N.C.—State v. Manos, 167 S.E. 493, 
204 N.C. 52. 

Ohio.—^Wintrode v. Connors, 35 N.E. 
2d 1018, 67 Ohio App. 106. 

S. C.—State V. Nesmith. 194 S.E. 160. 
185 S.C. 341. 

30 C.J. p 1099 note 79. 

Where provisions as to oontesnpt 
are incorporated into such criminal 
proceedings, the two proceedings 
constitute one continuous prosecu¬ 
tion.—Petition of Kelley, 197 N.E 
861, 292 Mass. 198. 

Xn Wew York, under Domestic Re¬ 
lations Court Act § 92 subd 14, and 
§ 102, a trial before a Justice of the 
domestic relations court against a 
husband Kin a charge of nonsupport 
partakes of the nature of a "crim¬ 
inal action,'* while a hearing on a 
petition for an order requiring a 
husband to make fair and reasonable 
fprovisions for support of dependent 
spouse or children Is a "civil ac¬ 
tion."—^Kane v. Necci, 198 N.E. 613, 
269 N.Y. 13—James v. James, 37 N. 

T. S.2d 89, 178 Misc. 1041. 

Xn. Pennsylvaiila, a proceeding un¬ 
der Act April 13, 1867, P.L. p 78, as 
amended by Act March 6, 1907, P, 
ti. p 6, charging desertion and neg¬ 
lecting to maintain the wife. Is quasi 
criminal, and also quasi civil, in 
character.—Commonwealth v. Glen- 
non, 92 Pa-Super. 94—^30 C.J. p 1099 
note 79 [c]. 

84 . Ala.—Crossley v. State, 146 So. 

170, '26 Ala.App. 284. 

Dal.—State V. Weldln, 189 A. 586, 8 
W.W.Harr. 158. 

Pla.—^Brooke v. State, 128 So. 814, 
99 Fla. 1275, 69 A.L.R. 1173. 

Miss.—^Moorman v. State, 93 So. 368, 
129 Miss. 864. 

N.T.—People v. Pettit, 74 N.Y. 320 
—^People ex rel. Ford v. Ford, 207 
N.T.S. 245, 124 Misc. 19, 

N.C.—State v. Palkner. 108 S.B. 766, 
182 N.C. 793, 17 A.L.R. 986. 


R.I.—State V. Downing, 175 A. 248, 
54 R.L 455, 

30 G.J. p 1099 note 80. 

85. Kan.—State v. Waller, 136 P. 
215, 90 Kan. 829, 49 L..R.A.,N.S., 
588. 

86. IlL—People V. Glabman, 197 Ill. 
App. 508. 

Mich.—People v. Allbnght, 126 N. 

W. 432, 1^1 Mich. 400. 

N.C.—State v. Deaton, 65 N.C. 496. 

30 C.J. p 1099 note 83. 

87. Neb,—State v. Hoon, 111 N.W. 
462, 78 Neb. 618. 

30 C.J. p 1099 note 83. 

88. Mo.—State v. Bressie, 2-62 S.W. 
1015, 304 Mo. 71, transferred, see 
App., 266 S.W. 766—State v. Clif¬ 
ton, App,, 274 S.W. 89. 

N.J.—State V. Garris, 121 A. 292, 98 
N.J.Law 608. 

30 C.J. p 1099 note 84. 

Statutes haid not repealed 

(1) Statute penalizing a husband 
deserting and willfully refusing or 
neglecting to provide for his wife, 
was not repealed by statute which 
applies to husbands deserting and 
failing to provide fop wives in des¬ 
titute or necessitous circumstances, 
and prescribes a different punish¬ 
ment—State V. Garris, supra. 

(2) Other statutes held not re¬ 
pealed see 30 C.J. p 1099 note 84 [a] 
(1), (2), (4). 

89. Arlz.—Shaw v. State, 229 P.' 

395, 27 Ariz. 9. I 

Fla—^Brooke v. State, 128 So. 814, 
99 Pla. 1275, 69 A.L.R 1173. 

Iowa.—State v. Weymlller, 198 N.W. 

780, 197 Iowa 1273. 

Neb.—Altls V, State, 186 N.W. 624, 
107 Neb. 640. 

Tex.—Bobo V. State, 235 S.W. 878, 
90 Tex.Cr. 397—O’Brien v. State, 
234 S.W. 668, 90 Tex.Cr. 276. 

30 C.J. p 1099 note 86. 

Existenoe of liviag children is not 
an element of the offense of aban¬ 
donment of the wife,—State v. Falk- 
ner, 116 aE. 168, 185 N.C. 635. 
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Abandonment of children as offense 
see the C.J.S. title Parent and 
Child §S 91. 92, also 46 CJ. p 
1347 note 74—p 1354 note 11. 

Intent see infra § 631. 

Nature of abandonment see infra § 
632. 

Nonsupport see infra § 633. 

90. Ala.—Crossley v. State, 145 So. 
170, 26 Ala.App. 284. 

Pla.—^Haag v. State, 149 So. 566, 111 
Fla. 781—^Brooke v. State, 128 So. 
814, 99 Fla. 1275, 69 A.L.R. 1178— 
Welch V. State, 67 So. 224, 69 Pla. 
121 . 

Mo.—State v. Kahlert, App., 260 S. 
W. 519. 

N.C.—State v. Toney, 78 S.E. 166, 
162 N.C. 

'^Desertiou’' 

Mere physical separation of hus¬ 
band from wife without withholding 
means of support may not constitute 
"desertion" within a statute de¬ 
nouncing desertion and nonsupport. 
—^Brooke v. State, 128 So. 814, 99 
Fla. 1276, 69 A.L.R. 1173—30 C.J. p 
1102 note 21 [a]. 

91. Mich.—People v. Steele, 188 N. 
W. 380, 219 Mich. 44—People v. 
Allbright, 126 N.W. 4S2. 161 Mich. 
400. 

sregleot or refusal, some months 
after separation, to provide support 
is not sufficient to constitute the of¬ 
fense.—People V. Steele, 188 N.W. 
380, 219 Mich. 44. 

92. Ariz.—Shaw v. State, 229 P. 895, 
*27 Anz. 9. 

Md.—Wald V. Wald, 169 A. 97, 161 
MdL 493—Pritchett v. State, 117 A. 
763, 140 Md. 310. 

Mo.—State v. Earnest, App., 162 S. 
W.2d 838. 

N.Y.—^People ex rel. Hlgley v. Mills- 
paw, 24 N.B.2d 117, 281 N.Y. 441, 
reversing 12 N.Y.S.2d 435, 267 App. 
Div. 40. 

93. Md.—Wald V. Wald. 169 A. 97, 
161 Md. 49'8. 
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but the offense of nonsupport may exist without de¬ 
sertion.®^ On the other hand, it has been held that 
there is only one offense, the gist of which is the 
failure to support the wife, but that it may be com¬ 
mitted in either of the different ways stated in the 
statute,as by failing or refusing to provide for 
the wife’s maintenance and support, although there 
is no desertion.®® 

§ 631. - Intent 

To constitute the offense of abandonment, a criminal 
intent must be present. 

To constitute the offense of abandonment or will¬ 
ful neglect or refusal to support the wife, or both, 
the act must be done with a criminal intent,®7 and 
in the absence of such intent, the mere abandon¬ 
ment and subsequent refusal to support the wife 
alone are not sufficient to constitute the offense.®® 

Time of forming intent. Under some statutes the 
requisite criminal intent must exist at the time of 
the act of abandonment,®® but under other statutes, 
it has been held that it need not exist at the time 
of the separation, it being sufficient if the deter¬ 
mination is subsequently formed and thereafter per¬ 
sisted in.^ 


§ 632. - Nature of Abandonment 

Abandonment, as an element of the offense, is the 
actual, willful, and voluntary desertion of the wife, with¬ 
out good cause therefor, with the intention that the sep¬ 
aration shall be permanent. 

The abandonment denounced by the statutes 
means an actual,^ willful,® and voluntary^ abandon¬ 
ment or desertion® of a wife by her husband, ^vith 
the intent that the separation shall be permanent.® 
Under some statutes, abandonment must also in¬ 
clude the element of going out of the state.*^ In¬ 
fidelity of the husband,® his removal from home to 
escape the drink habit, with subsequent remittanc¬ 
es,® and his making slighting statements about the 
wife, to the effect that he would not live with her,i® 
have been held not to constitute abandonment. 

Temporary separation. The statutes do not de¬ 
nounce a mere temporary separation or abandon¬ 
ment, if not continued so long as to constitute neg¬ 
lect to provide for the wife,^^ and, under some stat¬ 
utes, it has been held that to subject the husband 
to criminal liability the circumstances must be such 
that, if continued for the requisite period, they 
would warrant a grant of divorce to the wife on 
the ground of desertion but, under other stat¬ 
utes, the crime may be complete on the day of aban- 


94 . Md—^Wald v. Wald, supra— 
PritchAtt V. State, 117 A. 763, 140 
Md 310. 

95. Okl —Goodart v. State, 88 P.2d 
911, 65 Okl.Cr. 472. 

Tex.—Griffith v. State, 148 S.W.2d 
429, 141 Tex Or. 482, rehearing 

overruled 149 S.W.^d 586, 141 Tex. 
482. 

99 . Tex.—Trees v. State, 152 S.W.2d 
361, 142 Tex.Cr. 327—O’Brien v. 
State, 234 S.W. 668, 90 Tex.Cr. 276. 

97. Mo.—State v. Ball, App., 157 S. 
W.2d 262, motion overruled 158 S. 
W.2d 182—State v. Harrison, App., 
107 S.W.2d 935—State v. Kahlert, 
App., 260 S.W. 519. 

N.C.—State v. Palkner, 108 S.B. 756, 
182 N.C. 793, 17 A.L.R. 986. 

30 C.J. p 1100 note 87. 

Intent permanently to desert wife 
see infra § 632. 

98. Mo.—State v. Weise, 136 S.W. 
238, 156 Mo.App. 135. 

Tex.—Bennett v. State, 4 S.W.2d 62, 
109 Tex.Cr. 237. 

99. N.C.—State v. Deaton, 65 N.C. 
496. 

1 . N.J.—State V. Vreeland, 99 A. 57, 
89 N.J.Law 423, affirmed lOl A. 
1055, 90 N J.Law 727. 

■30 C.J..P 1101 note 1. 

8. N.T.—^People v. Cullen, 47 N.Bl 
894, 153 N.T. 629, 44 L.R.A. 420. 

80 C.J. p 1100 note 89. 


Construotlire desertion, or a sepa¬ 
ration with the wife's consent, is 
not sufBclent.—State v. Kahlert, Mo, 
App., 260 S.W. 519. 

3. Mo.—State v. Ball, App., 157 S. 
W. 262, motion overruled 158 S. 
W,2d 182—State v. Kahlert, App., 
260 S.W. 519. 

N.C.—^Hyder v. Hyder, 1 S.B.2d 540, 
215 N.C. 239—Stat?e v. Falkner, 108 
S.B. 756, 182 N.C. 793, 17 A.L..R. 
986. 

Okl,—Goodart v. State, 88 P.2d 911, 
65 Okl.Cr. 472. 

Tenn.—Smith v. State, 4 S.W.2d 351, 
158 Tenn. 599. 

Tex.—Covington v. State, 280 S.W. 
789, 103 Tex.Cr. 221—^Huntley v. 
State, 266 S.W. 505, 98 Tex.Cr. j 
530. 

30 C.J. p 1100 note 90. 

4. Mich.—People v. Stickle, 121 N. 
W. 497, 156 Mich. 557. 

N.Y.—People v. Cullen, 47 N.B. 894, 
IB'S N.T. 629, 44 D.R.A. 420. 

5. Ala.*—Crossley v. State, 145 So. 
170, 25 Ala.App. 284. 

Mo.—State v. Williams, 116 S.W. 

1128, 136 Mo.App. 304. 

30 CJ. p 1100 note 92. 

Bneband’s condnot in oontraotXng 
venereal disease, because of which 
his wife took their children and left 
him, does not constitute desertion 
and abandonment without providing 
proper support for them.—^People v. 
Steele, 188 N.W. 380, 219 Mich. 44. 
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a Ark.—^Dean v. State, 291 S.W. 
808, 173 Ark. 4. 

Mich.—People v. Steele, 138 N.W. 

380, 219 Mich. 44. 

30 C.jr. p 1101 note 93. 

7. Ark.—Dean v. State, 291 S.W. 
808, 173 Ark. 4. 

Where husband and wife voluntary 
Uy separate in another state, and 
the wife returns to the local state, 
and the husband later also returns 
for a temporary purpose, but does 
not resume marital relations, his 
subsequently leaving the local state* 
is not an abandonment and deser¬ 
tion in that state.—^Dean v. State,, 
supra. 

8: Ala.—St. John v. State, 113 So. 

321, 32 Ala.App. 115. 

N.T.—People v. Neyer, 79 N.T.S. 
367. 

9, Tex—Green v. State, 206 S.W. 

93, 84 TexCr. 151. 

30 C.J. p 1101 note 95. 

la N.C.—State v. Toney, 78 S.B. 

156, 162 N.C. 635. 

30 C.J. p 1101 note 96. 

11. Mich.—^People v. Schelske, 153 
N.W. 781, 187 Mich. 497. 

80 CJ. p 1101 note 2. 

12 L m. —^People V. Seed, 202 IlL 
App. 486—Virtue v. People, 122 
IlLApp. 228. 

Desertion as grround for divorce see 
Divorce SS 13-63. 
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donment if the requisite criminal intent exists and 
the wife is left destitute.^3 

Abandonment xvith or Tvithont cause. To consti¬ 
tute the statutory offense, generally the abandon¬ 
ment must be without good cause,or without a 
lawful justification or just cause,to be deter¬ 
mined in each case by the particular facts therein.^® 
A husband is not guilt}’ of the offense, if there is 
a substantial cause resulting from the acts, decla¬ 
rations, and conduct of the wife, which afifords a 
legal justification or excuse for his abandonment^^ 
or failure to provide for her.^s Conduct of the 
wife authorizing the granting of a divorce to the 
husband,such as her adultery prior to the aban¬ 
donment,is good cause for the husband’s aban¬ 
donment, unless he also is guilty of adultery.^i The 
wife’s unchastity prior to marriage resulting in 
pregnancy ,22 or her confession of misconduct be¬ 
fore marriage, casting doubt on the paternity of 
her child,23 have also been held good causes. How¬ 
ever, it has been held that false representations as 
to chastity, inducing the marriage, 2 ^ or even the 


practice of prostitution by the wife prior to the 
marr;age,25 is not a good cause, particularly where 
the husband knew at the time of his marriage of 
his wife’s unchastit 3\26 Misconduct of the wife 
after abandonment,27 or filing of information 
against the husband^s is not good cause. 

§ 633* -Nonsupport 

a. In general 

b. Destitution of wife 

c. Ability of husband 

a. In General 

Nonsupport, as an element of the offense of abandon- 
ment, generally Is the willful failure or refusal of the 
husband to provide the wife with such necessaries as they 
have been accustomed to, notwithstanding she has other 
availabie means of support, provided the husband has the 
ability to provide such support, and, under some statutes, 
provided the wife otherwise wouid be left In destitute 
circumstances. 

Nonsupport, or as otherwise stated withholding 
the means of support, of the wife generally con¬ 
stitutes an element of the offense of abandonment ,22 


Mich.—^People v. Steele, 188 N. 
W. SSO, 219 Mich. 44. 

Mo.—State v. Lyons, App., 207 S.W. 
•264. 

14. Ala,—SL John v. State, 113 So, 
321, 22 Ala.App. 113. 

Iowa.—State v. Anderson, 228 N.W, 
353, 209 Iowa 510, 67 A.L R. r366. 
Mo—State v. Harrison, App., 107 S. 
■VV.2d 935—State v, Kahlert, App., 
260 S.W. S19. 

30 C.J p 1101 note 5, 

“Good cause,” within statute, 
means substantial or legal cause, as 
distinguished from assumed or Im¬ 
aginary pretense.—State v. Ander¬ 
son, 228 N.W. 353, 209 Iowa 510, 67 
A.L.R. 1366. 

Causes hM Insufficient 

(1) Quarrels between husband 
end wife. 

Iowa.—State v. Anderson, supra. 

Va.—Burton v. Commonwealth, 63 
SE. 464, 109 Va. 800. 

(2) Wife's refusal to care for hus¬ 
band’s mother.—State v. Evans, Mo. 
App., S3 S.W.2d 218. 

(3 )^ Wife’s use of snuff.—^Miller v. 
State, 185 S.W. 789, 123 Ark. 480. 

IB. La.—State v. Viering, 174 So. 
641, 187 La. 332. 

Tex.—Watson v. State, 95 S.W.2d 
414, 131 Tex.Cr. 44—^Huntley v. 
State, 266 S.W. 505, 98 Tex.Cr. 630. 
30 CJ. p 1101 notes 7, 8. 

SvU reports 

The fact that husband had heard 
evil reports of wife does not justify 
him in deserting her without inves¬ 
tigation, especially where she is in 
necessitous circumstances.—Watson 


V. State, 95 S.W.2d 414, 131 Tex.Cr. 
44. 

IB. La.—State v. Viering, 174 So. 
641, 187 La. 332. 

17. Iowa.—State v. Weymiller, 198 
N.W. 780, 197 Iowa 1273. 

Pa.—^In re Mandracchia’s Estate, 68 
Montg.Co. 249. 

Tex—Smith v. State, 263 S.W. 913, 
97 Tex.Cr. 565. 

Direct and proximate cause 

If the wife by reason of her con¬ 
duct and treatment of her husband 
causes him to abandon her, and such 
treatment and conduct are the di¬ 
rect and proximate cause of his 
leaving, he is not guilty.—Smith v. 
State, supra. 

la Iowa.—State v. Weymiller, 198 
N.W. 780, 197 Iowa 1273. 

Pa.—Commonwealth ex reL v. Ellis, 
91 Pittsb.Leg.J. 56. 

RI.—State v. Downing, 176 A. 248, 
54 RI. 465. 

30 C.J. p 1101 note 6. 

Abandonment of family home by 
wife is good cause for the husband’s 
failure to support her.—State v. 
Downing, supra. 

Abandonment by wife as affecting 
husband’s duty to support general- 
- ly see supra § 15. 

19. Pa,—Commonwealth v. Hender¬ 
son, 17 A.2d 692^ 143 Pa.Super. 347. 

30 C.J. p 1101 note 9. 

Grounds for divorce see Divorce S§ 
13-58. 

20. Ala.—^MoCullers v. State, 169 So. 
273, 26 Ala.App. 3l4—Crossley v. 
State, 145 So. 170, 25 Ala.App. 284. 
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S.C.—state v. Lancaster, 133 S.E. 824, 
136 S.C. 412. 

30 C.J. p 1101 note 10. 

m Delaware unfaithfulness of the 
wife has been held no excuse for 
nonsupport by the husband, as he 
has his remedy of divorce.—State v. 
Tierney, 39 A. 774, 17 Del. 116. 

21. N.T.—People v. Schrady, 63 N. 
T.S. 964, 24 Misc. 632, 13 N.Y.Cr. 
331, affirmed 68 N.Y.S. 143, 40 App. 
Div. 460, 14 N.Y.Cr. 149. 

22. Ala.—^McKinnon v. State, 76 So. 
477, 16 Ala.App. 193. 

low^a.—State v. Hill, 142 N.W. 231, 
161 Iowa 279. 

23. Mo.—State v. Widner, App., 184 
S.W. 909. 

24. Mass.—Commonwealth v. Sha¬ 
man, 111 N.E. 720, 223 Mass. 62. 

25. Ill.—People V. McDonald, 178 
I11.APP. 169. 

Tenn.—Chapman v. State, 16 S.W.2d 
744, 169 Tenn. 6. 

2B. Mo.—State v. Maher, 77 Mo.App. 
401. 

Tex.—Ward v. State, 125 S.W.2d 290, 
136 Tex.Cr. 369—^Huntley v. State, 
266 S.W. 606, 98 Tex.Cr. 630. 

27. Ala.—Hall v- State, 14 So. 867, 
100 Ala. 86—Gobel v. State, 72 So. 
766, 15 Ala.App. 178, certiorari de¬ 
nied 78 So. 1000, 198 Ala. 690. 

28. Mo.—State v. Fuchs, 17 Mo.App. 
46l 

30 C.J. p 1102 note 16. 

29- Fla.—Brooke v. State, 128 So- 
814, 99 Fla. 1276, 69 A.L.R 1173. 
30 C.J: p 1102 note 21. 

Neglect or refusal to support wife 
as vagrancy see the C.J.S. title 
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§ 633 


and means the refusal or neglect to pro¬ 

vide the wife, at the place where she rightly lives, 
with the necessaries of life, or such as the parties 
have been accustomed to and the husband is able 
to provide,22 and the fact that the husband has oth¬ 
er dependents may reduce the support due from him 
to the wife.^^ 

Other available mea^ts of support Although 
there is some authority to the contrary,34 the gen¬ 
eral rule is that it is immaterial to the husband’s 
liability under the statute that his wife has other 
means of support,35 and is not dependent on him 
for support,36 as where after desertion the wife 
could earn her own living,37 or took serv’ice and 
supported herself,38 or was supported by her par¬ 
ents,38 or by other relatives,^^ friends, or stran¬ 
gers and this is particularly true in case of the 
offense of neglecting or refusing to provide for the 
wife, as a separate offense.42 


b. Destitution of Wife 

Destitution of the wife, as an element of the offenses 
refers to her lack of means to satisfy her physical needs 
and procure other suitable necessaries of life without her 
own efforts or outside help. 

Although it has been held that complete failure 
to provide for the deserted wife is not essential to 
guilt, failure adequately' to provide being suffi¬ 
cient,48 under some statutory provisions, in order 
to constitute the offense, the wife must be left in 
destitute and necessitous circumstances,^^ that is, as 
has been held, in such circumstances that without 
her own efforts or outside help she would lack the 
necessaries of life.45 Where, however, the stat¬ 
ute is regarded as prescribing two offenses, as dis¬ 
cussed supra § 630, the destitute condition of the 
wife has been held not to be an element of the of¬ 
fense of refusing or neglecting to provide the wife 
with necessaries.48 


Vagrancy § 2, also 66 C.J. p 402 
note 68-p 403 note 86. 

Offer to support as defense see Infra 
§ 635. 

30. Ala.—St. John v. State, 113 So. 
321, 22 Ala.App. 116. 

Iowa.—State v. Weymiller, 198 N.W. 

780, 197 Iowa 1273. 

Mo.—State v. Ball, App., 167 S.W.2d 
262, motion overruled 158 S.W.2d 
182. 

Tex.—Bennett v. State, 4 S.’W.2d 62, 

inn Tait nr 9^7 

Wis.—Zitlow'V. State, 252 N.W, 358, 
213 Wls. 493. 

31. Mass.—Commonwealth v. Booth, 
165 N.B. 29, 266 Mass. 80. 

S C.—State V. Stone, 98 S.E. 333, 111 ! 
S.C. 496. 

32. Ala.—St. John v. State, 113 So. 
321, 22 Ala.App. 115. 

Del.—State v. Weldin, 189 A. 586, 8 
W.W.Harr. 158. 

N.Y.—People v. Pettit, 74 N.T, 320. 
Pa.—Commonwealth v. Shankel, 19 A. 
2d 493, 144 Pa.Super. 476—Com¬ 
monwealth ex rel. Simmler v. Sim- 
mler, 4 A.2d 215, 134 Pa.Super. 339 
—Commonwealth ex reL Shots v. 
Shots, 198 A. 472, 130 Pa.Super, 
661—Commonwealth ex rel. Fort 
V. Port, 188 A. 416, 124 Pa.Super. 
161—Commonwealth v. Leonard, 93 
Pa. Super. 21—Commonwealth v. 
Sherritt, 83 Pa.Super. 301—Com¬ 
monwealth V. Poirier, 30 Del.Co. 
163—Commonwealth v. Graver, 17 
Lehigh CO.L.J. 276. 

30 C.J. p 1102 note 22. 

Beasonahly neoessaxy suppoxt 

Statute requires such provision of 
food, shelter, clothing, and medical 
attention as is reasonably necessary 
and sufficient to prevent danger and 
discomfort and maintain health.— 
State V. Chaflee, 259 N.W. 502, 66 N.D. 
439. 


XTnreasonableness as test 

The statute providing for the pun¬ 
ishment of a husband who unreason¬ 
ably neglects to provide for support 
of his wife makes unreasonableness 
the test of criminal responsibility for 
failure to support a wife, which 
necessitates an inquiry into the mat¬ 
rimonial conduct of the wife, the 
comparative means, responsibilities, 
and needs of husband and wife, and 
all circumstances that a fair-minded 
person would consider in apportion¬ 
ing Income of disrupted family.— 
Commonwealth v. Whiston, 27 N.B.2d 
703, 306 Masa 65. 

Time of failure to provido 

Failure to provide for wife, to 
constitute basis for conviction, must 
be a failure occurring before com¬ 
mencement of proceedings in court. 
—Smith V. State, 4 S.W.2d 361, 156 
Tenn. 599. 

What are necessaries generally see 
supra §5 67—62. 

33. Mo.—State v. Maher, 77 Mo.App. 
401. 

34. Mass.—Commonwealth v. Whis¬ 
ton, 27 N.B.2d 703, 306 Mass. 65. 

30 C.J. P 1102 note 24. 

35 . Pa.—Commonwealth v, Blacha, 
49 Dauph.Co. 36. 

Tex.—Williams v. SUte, 232 S.W. 507, 
89 Tex.Cr. 560. 

36. S.C.—State V. English, 86 S.B. 
721, 101 S.C. 304, L.R.A.1916F 977. 

Va,_^Burton v. Commonwealth, 63 S. 

R 464, 109 Va. 800. 

30 C.J. p 1102 note 26. 

37. Mich,—People v. Stickle, 121 N. 
W. 497. 166 Mich. 657. 

Pa.— Commonwealth ex rel. Liuzzi v. 
Liuzzi, 16 A.2d 738, 142 Pa.Super. 
239—Commonwealth ex rel. Shotz 
V. Shotz, 198 A. 472, 130 Pa.Super. 
561. 


38: Kan.—State v. Waller, 136 P. 
215, 90 Kan. 829. 49 L.K.A-.N.S. 
588. 

30 aj. p 1102 note 28. 

3d. Tex.—Wilkerson v. State, 263 S. 
W. 924, 98 Tex.Cr. 118—Williams 

V. State. 232 S.W. 607, 89 Tex.Cr. 
660. 

30 C.J. p 1102 note 29. 

40. Mo.—State v. Earnest, App., 162 
S.W.2d 338. 

Tex.—Williams v. State, 232 S.W. 607, 
89 Tex.Cr. 560. 

30 C.J. p 1102 note 30. 

4L Mo.—State v. Earnest, App., 162 
S.W.2d 338. 

Okl.—Goodart v. State, 88 P.2d 911, 
65 OkLCr. 472. 

30 C.J. p 1102 note 31. 

42. Mo.—State v. Earnest, App., 162 
S.W.2d 338. 

43L Ark.—^Dempsey v. State, 167 S. 

W. 734, 108 Ark. 76. 

44u Ala.—St John v. State, 113 So. 

321, 22 Ala.App. 115. 

Cal.—People v. Martin, 280 P. 151, 
100 Cal.App. 435. 

pla.—^McBrayer v. State 160 So. 736, 
112 Fla. 416—^Brooke v. State, 128 
So. 814. 99 Fla. 1276. 69 A.LR 113. 
Iowa.—State v. Weymiller, 198 N.W. 
780. 197 Iowa 1273 

—^Moorman v. State, 93 So. 368, 
129 Miss. 864. 

Tex.—^Bnder v. State, 3 S.W.2d 98, 
109 Tex.Cr. 81. 

Va._^Painter v. Commonwealth, 124 

S.B. 431, 140 Va. 459. 

SO CJ. P 1102 note 34. 

45. Mo.—State v. Earnest, App., 162 
S.W.2d 338. 

40. Ariz.—Shaw v. State, 229 P. Z$S, 
27 Ariz. 9. 
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§ 633 

The phrase ''in destitute and necessitous circum¬ 
stances” implies inability to satisfy primitive physi¬ 
cal needs, and also lack of the things necessary to 
the particular person left without support,so that 
there is no fixed standard as to what constitutes 
such circumstances,^® A wife left without money 
and property is “destitute” within the statute, even 
though she is not naked, unhoused, or starving, has 
her father’s house to go to, and can earn her own 
living,^® and even though she is afforded shelter 
and food by a child or other relatives, friends, or 
strangers.®® It has been held, however, that a wife 
is not destitute or in necessitous circumstances if 
she has capital or an estate of her own,®^ or where 
the husband maintains the home and is able and 
willing to supply necessities.®^ It has also been held 
that the abandonment must leave the wife a public 
charge, or likely to become one;®® but there is au¬ 
thority to the contrary.®^ 

c. Ability of Husband 

As an element of the offense, the husband must have 


the means op ability to support the wife, op If he is un¬ 
able to support her, his Inability must be willful. 

Although there is authority to the contrary,®5 
the general rule, under statutes of this character, 
is that the husband is subject to prosecution for 
abandonment and nonsupport only where he has the 
means or ability to support the wife®® with such 
support as she may reasonably expect from one of 
his financial situation or earning capacity;®*^ and 
even though the wife’s dissatisfaction with the hus¬ 
band’s provision for support warrants a separation, 
his failure to provide better than he does is not nec¬ 
essarily criminal.®® The sufficiency of the hus¬ 
band’s means or ability to provide for his wife is 
determined by his income, and all the attendant 
circumstances,®® including his earning ability or 
capacity to work.®® The husband is not guilty of 
the offense if he is unable to provide properly for 
her by reason of his lack of means,®^ as by rea¬ 
son of his mental or physical inability to work,®® 
or by reason of his inability by an honest effort to 


47. Ala.—St John v. State, 118 So. 

321, 22 Ala.App. 115. I 

Miss.—^Moorman v. State, 93 So. 368,1 
129 Miss. 864. I 

Okl.—Baggett v. State, 14 P.2d 952, 
54 OkLCr. 92. 

30 C.J. p 1102 note 35. 

STeoessary food, clothlBg, and lodging 
Mo.—State v. Ball, App., 157 S.W.2d 
262, motion overruled 168 S.W.2d 
182—State V. Kahlert App„ 260 S. 
W. 519. 

4a Ala.—St John v. State, 113 So. 

321. 22 Ala.App. 116. 

30 C.J. p 1103 note 36. 

The oxitexion is not dire poverty 
or distressful want, or mere phys¬ 
ical necessity, but social and moral 
propriety with regard to the situa¬ 
tion of the parties and fitness of 
things. 

DeL—State v. V7eldln, 189 A. 586, 
8 W.W.Harr. 168. 

Miss.—^Moorman v. State, 93 So. 868, 
129 Miss. 864. 

49. Iowa.—State v. Anderson, 228 N. 
W. 363, 209 Iowa 610, 67 A,L..R. 
1366—State v. Weyant, 128 N.W. 
839, 149 Iowa 457—State v. Fuller, 
121 N.W. 3, 142 Iowa 698. 

Sa Cal.—^People v. Martin, 280 P. 

151, 100 Cal.App. 436. 

Del.—State v. Weldin, 189 A. 686. 8 
W.W.Harr. 168—State v. Sharp, 
111 A. 909. 

Okl.—Goodart v. State, 88 P.2d 911, 
66 OkLCr. 472. 

Tex.—Huntley v. State. 266 S.W. 505, 
98 Tex.Cr. 680—^Pippins v. State, 
187 S.W. 213, 79 Tex.Cr. 526. 

51. Del.—State v. Weldin, 189 A. 
686, 8 W.W.Harr. 168. 


Iowa.—State v. Wright. 205 N.W. 

326. 200 Iowa 772. 

30 C.J. p 1103 note 36 [f]. 

52i Tex.—^Flowers v. State, 8 S.W. 
2d 1111, 109 Tex.Cr. 241. 

53- N.T.—People v. De Wolf, 118 N. 
Y.S. 75. 133 App.Div. 879—People 

V. Paaschen, 174 N.Y.S. 406, 106 
Misc. 417. 

30 C.J. p 1103 note 40. 

Person as public charge generally 
see the C.J.S. title Paupers § 1, 
also 48 C.J. p 428 note 2~p 431 note 
39. 

54. Ind.—Kistler v. State, 129 N.B. 
625, 190 Ind. 149. 

55. Mich.—People v. Stickle, 121 N. 

W. 497, 156 Mich. 657. 

30 C.J. p 1103 note 42. 

63. Ala.—St John v. State, 113 So. 

321, 22 Ala.App. 115. 

Fla.—^McBrayer v. State, 160 So. 736, 
112 Fla. 415—Brooke v. State, 128 
So. 814, 99 Fla. 1276, 69 A.L.R. 
1173. 

Mo.—State v. Clifton, App., 274 S. 
W. 89—State v. Kahlert, App., 260 
S.W. 619. 

Pa.—Commonwealth v. Leonard, 93 
Pa,Super. 21. 

Tex.—Smith v. State, 263 S.W. 913, 
97 Tex.Cr, 666—Bobo v. State, 235 
S.W, 878, 90 Tex.Cr. 397. 

30 C.J. p 1103 note 44. 

57- Ala.—St John v. State, 113 So. 

.321, 22 AUuApp. 116. 

Pa.—Commonwealth ex rel. Simmler 
V. Simmler, 4 A.2d 216, 134 Pa. 
Super. 339—Commonwealth ex rel. 
Fort V. Fort, 188 A, 416, 124 Pa. 
Super. 161—Commonwealth v. 

► Sherritt 83 Pa.Super. 301. 
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68. Tex.—^Bennett v. State, 4 S.W. 
2d 62, 109 Tex.Cr. 287. 

53. Ala.—St John v. State, 118 So. 
821, 22 Ala.App. 116—Young v. 
State, 100 So. 200, 19 Ala.App. 664. 
Pa.—Commonwealth ex rel. Schoen- 
feldt V. Schoenfeldt, 27 A.2d 472, 
149 Pa.Super. 465—Commonwealth 
V. Henderson, 17 A.2d 692, 143 Pa. 
Super. 347—Commonwealth ex rel. 
Lluzzl V. Iiiuzzi, 15 A2d 738, 142 
Pa.Super. 239—Commonwealth ex 
reL Stout v. Stout 16 A.2d 723, 142 
Pa.Super. 449—Commonwealth v. 
Bhrhart, 179 A, 868, 118 Pa.Super. 
293. 

ea Ala.—^Young v. Slate, 100 So. 

200, 19 Ala.App. 664. 

Cal.—^People v. Martin, 280 P. 161, 
100 CaLApp. 435. 

Pa.—Commonwealth ex reL Simmler 
V. Simmler, 4 A.2d 216, 134 Pa. 
Super. 339-^ommonwealth ex rel. 
Fort V. Fort, 188 A. 416, 124 Pa. 
Super. 161. 

Wis.—Zitlow V. State. 262 N.W. 358, 
213 Wis. 493. 

30 C.J. p 1103 note 44 [b], [cL 
Statutory req,ulreiuent that ahaudoiu 
ing hxubaiLd be alfie-bodled 
Ala.—^McCullers v. State, 169 So. 
273, 26 Ala.App. 314—Grantland v. 
State, 62 So. 470, 8 Ala.App. 319. 

81. Mo.—State v. Florlan, App., 91 
S.W.2d 121. 

Tex.—Bobo v. State, 236 S.W. 878, 90 
Tex.Cr. 397—O'Brien v. State, 234 
S.W. 668, 90 Tex.Cr. 276. 

62. Ala..—^McSpadden v. State, 103 
So. 806, 20 Ala.App. 498. 

Tex.—Smith v. State, 263 S.W. 913, 
97 Tex.Cr. 566—^Bobo v. State, 235 
> S.W. 878, 90 Tex.Cr. 897. 
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obtain work.®3 However, he is guilty if his inabil¬ 
ity is brought about willfully,as where, having 
the capacity to work, he willfully neglects or refus¬ 
es to work,®5 unless such neglect or refusal is based 
on a just cause.®® 

§ 634. - Continuing Offenses 

Abandonment generally is not a continuing offense, 
except in so far as there is a continued failure or refusal 
to support. 

Although the abandonment continues from da 3 ' to 
day as long as it lasts,®the offense, it has been held, 
is not a continuing one, in the sense that it con¬ 
stitutes a new offense each day it continues;®® but 
as the husband’s duty to support is a continuing 
obligation, as considered supra § 15, it has been held 
that, so far at least as the element of nonsupport 
is concerned, the offense is a continuing one so 
long as the abandonment and failure or refusal to 
support continue.®® Accordingly a husband ma 3 r be 
rearrested for a continued failure to support as for 
a new offense, where, after the original offense and 
conviction, he is released from custody pending an 
appeal;*^® and the offense may be repeated in an 
abandonment without cause following a resumption 
of marital relations after a prior conviction,or 
after the husband has returned to his wife and re¬ 


§ 635 

sumed the marital relation,"^® or in a refusal to re¬ 
sume conjugal relations after acquittal.'^® 

§ 635. Defenses 

a. In general 

b. Invalidity of marriage 

c. Separation 

d. Divorce 

e. Offer to provide for wife 

f. Pendency of civil action 

a. In General 

In addition to the absence of an essential element of 
the offense, various other matters have been held to con. 
stitute or not to constitute a defense to a prosecution for 
abandonment. 

The absence of one or more of the essential ele¬ 
ments of the offense, discussed supra §§ 630-634, 
may, of course, be set up by way of defense. It is 
no defense to the husband that the marriage was 
contracted to avoid the penalty for seduction,or 
that he left his wife to give his services to his fa¬ 
ther, hoping thereby to gain an inheritance.*^® Fur¬ 
ther, the premarital unchastity of the wife has been 
held not a defense,*^® and it has been stated broadly 
that the only cause justifying a husband’s refusal 
to support his wife is her conduct which would be 
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Va.—^Painter v. Commonwealth, 124 
S.E. 431, 140 Va. 459. 

€3. Mo.—State v. Ball, App., 157 S. 
W.2d 262, motion overruled 158 
S.W.2d 182. 

Tex—Smith v. State, 263 S.W. 913, 
97 Tex.Cr. 565. 

30 C.J. p 1103 note 45. 

©4. Iowa.—State v. Dvoracek, 118 
N.W. 399, 140 Iowa 266. 

Mo.—State v. Florlan, App., 91 S.W. 
2d 121. 

Pa.—Commonwealth ex rel. Stout v. 
Stout, 16 A.2d 723, 142 Pa.Super. 
449. 

65. Wls.—^Zitlow V. State, 252 N.W. 
368, 213 Wls, 493. 

66. Wls.—^Zitlow V. State, 252 N.W. 
358, 213 Wis. 493. 

Work xuider xOlief statute 

(1) A nonsupport statute cannot be 
made an Instrumentality for enforc¬ 
ing on workingmen intolerable con¬ 
ditions of employment; and a hus¬ 
band's refusal to work for county, 
which deducted part of his wages for 
relief furnished his family, because 
of conclusion arrived at in good 
faith but by erroneous reasoning 
that working conditions were oppres¬ 
sive and intolerable, would not be 
“willful” within the meaning of non¬ 
support statute, even though it re¬ 
sulted in distress and want of fam¬ 
ily.—^Zltlow V, State, supra. 

(2) Statute penalizing failure to 
support wife is not intended to 


abridge rights of citizens to object 
to manner of administering relief.— 
Zitlow V. State, supra. 

Work not subject to Workmen’s 
Compensation Act 
The fact that public relief em¬ 
ployment by means of which hus¬ 
band could provide for support of 
wife and children was not subject 
to Workmen's Compensation Act and 
might not afford right of redress 
against the municipality for inju¬ 
ries received in the course of his la¬ 
bor, would not affect husband's obli¬ 
gation to do all that he reasonably 
could for support of wife and chil¬ 
dren.—Commonwealth v. Pouliot, 198 
N.R 256, 292 Mass. 229. 

67- Ala.—Crossley v. State, 145 So. 
170, 26 Ala.App. 284. 

68- Ala.—Crossley v. State, supra. 
IlL—People V. Helse, 100 N.B. 1000, 

267 Ill. 443—People v. Flury, 173 
I11.APP. 640. 

N.C.—Stete V. Beam, 107 S.B. 429, 
181 N.C. 597. 

P€L—Commonwealth v. Larkin, 32 Pa. 
Co. 27. 

Application of statute of limitations 
see Criminal Law § 227 b. 

69- Nev.—^Bx parte Piltzer, 100 P. 
2d 942, 60 Nev. 109. 

N.C.—State v. Beam, 107 S.B. 429, 
181 N.C. 597. 

Okl.—Goodart v. State, 88 P.2d 911, 
65 OkLCr. 472. 

S.C.—State V. Barton, 22 S.B.2d 685, 
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586, 201 S.C. 225, citing Corpus 
Juris—State v. Nesmith, 194 S.B. 
160, 185 S C. 341. 

7Q. N.Y.—People v. Hodgson, 27 N. 
E. 378, 126 N.Y. 647, affirming 12 
N.Y.S. 699. 

7L Mo.—State v. Vollenweider, 67 
S.W. 942, 94 Mo.App. 168. 

Former Jeopardy as defense see 
Criminal Law § 281. 

72. Ala.—Crossley v. State, 145 So. 
170, 25 Ala.App. 284. 

Offense is committed as often as 
there is overt act of desertion in 
violation of the statute —State v. 
Garris, 121 A. 292, 98 N.J.Law 608. 

73. Pa.—Commonweedth v. Tell, 14 
Pa.Dist 578. 

After dismissal of proceeding 
based on husband's desertion and 
nonsupport, wife may begin entirely 
new proceeding for continued or sub¬ 
sequently occurring desertion and 
nonsupport.—Commonwealth v. Mc¬ 
Clelland. 167 A. 367, 109 Pa.Super. 
211 . 

74. S.C.—State v. English. 85 S.BL 
721, 101 S.C. 304, L.R.A1915F 977. 

Abandonment after fraudulent mar< 
riage to avoid prosecution see in¬ 
fra §§ 653-659. 

76. Mich.—People v. Malsch, 77 N. 
W. 638, 119 Mich. 112, 76 Am.S.R. 
381. 

76. Pa.—Commonwealth v. Brant- 
hoover, 98 Pa-Super. 87. 
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a ground for divorce.'^'^ 

Ignorance of wife's needs. A husband cannot be 
convicted where the wife has means when he leaves 
her, and he does not know of her afterward becom¬ 
ing destitute.^^ A husband cannot be punished for 
neglect to provide for his wife before he knows of 
her return to the state from another state in which 
she has been living.^^ 

b. Invalidity of lilarriage 

The absence of a valid marriage may constitute a 
defense. 

The penal statutes refer to abandonment by a 
husband, presupposing a valid marriage but the 
circumstances may be such as to estop defendant 
to set up that a woman is not his wife.^i Where 
the marriage is not void but merely voidable, as 
where the marriage was contracted by an infant,82 
or under duress,83 the invalidity of the marriage is 
no defense, at least where there has been no effort 
to annul it®^ 

c. Separation 

A Wife's refusal, without Just cause, to five with her 
husband relieves him of criminal liability for her non* 
support, and a separation by mutual consent or under a 


Judicial decree may constitute a defense to a prosecution 
for abandonment or nonsupport. 

A wife’s refusal, without just cause, to live with 
her husband, either through leaving him, refusing 
to follow him, or remaining away from him, re¬ 
lieves him of criminal liability for her nonsup¬ 
port but she may change her mind after leav¬ 
ing, and her offer to return revives his liability to 
support her.88 ^ former abandonment of the hus¬ 
band by the wife, however, is no defense to him 
when prosecuted for failure to maintain her.87 
Nevertheless, if a husband forces his wife to aban¬ 
don him by his improper conduct or cruelty88 or by 
the cruelty of others,or influences her to do so 
by fraud and deceit, and refuses to permit her to 
return, his conduct is legally an abandonment of 
her by him.®® 

The wife’s fear of violence must be reasonable 
and substantial she cannot leave the husband 
and claim justification subjecting him to criminal li¬ 
ability for subsequent failure to support her merely 
on account of dissatisfaction, quarrels, or violence 
of temper and language; rather the situation must 
be such as to render continued cohabitation physi¬ 
cally unsafe.®^ One test, in determining whether 


77- Pa.—Commonwealth v. Slnca- 
vage, 34 A.2d 266, 153 Pa.Super. 
457. 

7a Tex.-—Pnrlow v. State, 182 S. 
W. 308, 78 Tex.Cr. 644. 

Sasband’s ignoraaoe of wife's 
pregnancy is Imnmtenal.—^White v. 
State, 185 N.E. 64. 44 Ohio App. 331. 

79. Cal.—People v. Smith, 161 P, 
753, 31 CaLApp. 736. 

sa N-Y.—^People on Complaint of 
Kay V. Kay, 262 N.Y.S. 518, 141 
Misc. 574. 

Pa.—Commonwealth ex reL Allison 
V. Allison, Super., 30 A 2d 365— 
Commonwealth v. Mullin, 90 
Pittsb.Leg. J. 218. 

*30 C.J. p 1104 note 62. 

Ck>Ua;feeral attack 

Procuring husband's consent to 
marriage by wife’s false representa¬ 
tion she was pregnant would not 
authorize collaterally assailing val¬ 
idity of marriage In abandonment 
prosecution.—State v. GUbson, 161 S. 
B. 708, 202 N.C. 108. 

91- Del.—^tate v. Oaks, 76 A 480, 
24 Del. 676. 

SO C.J. p 1104 note 63. 

82: Wash.—State v. McPherson, 130 
F. 481, 72 Wash. 871. 

83. Ala.—^Bostick v. State, 66 So. 

260, 1 A i lft iiApp. 255. 

OkL—^Dobbins v. State, 208 P. 1066, 
21 OkLCr. 403. 


Dnress held not shown 

Tex.—^Huntley v. State, 266 S.W. 606, 
98 TexCr. 630. 

84. Wash,—State v. McPherson, 130 
P. 481, 72 Wash, 371, 

30 ax p 1104 note 67. 

85, Conn.—State v. Allderlge, 200 A 
341, 124 Conn. 377. 

Mo.—State v. Harrison, App., 107 S. 
W.2d 935, 

N.T.—^People ex rel. Ford v. Ford, 207 
N.Y.S. 245, 124 Misc. 19. 

Pa.—-Commonwealth v. Sincavage, 84 
A2d 266. 163 Pa.Super. 457—Com¬ 
monwealth V. Blacha, 49 Dauph.Co. 
36—Commonwealth v. Chambers, 18 
WashCo. 78. 

S.C.—State V. Lancaster, 133 S.E. 
824, 135 S.C. 412—State v. Bag- 
well, 118 S.H. 767, 126 S.C. 401. 

Tex—Davis v. State, 16 S.W.2d 826, 
112 TexCr. 325—^Blowers v. State, 
3 S.W.2d 1111, 109 TexCr. 241— 
Knight V. State, 242 S.W. 468, 92 
TexCr. 245. 

30 GX p 1104 note 68. 

t Abandonment by husband without 
cause see supra S 632. 

Pa.—Commonwealth v. Hender¬ 
son, 17 A2d 692, 143 Pa.Super. 
847. 

30 C.X p 1104 note 69. 

87. N.Y.—^Bell v. People, 6 Hun 802. 

88, Pa.—-Commonwealth v. Hender¬ 
son, 17 A2d 692, 143 Pa.Super. 347. 

30 C.X p 1106 note 71. 

Adultery of the hiuhand is suffi¬ 
cient Justification for wife to leave 
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common home.—Commonwealth v. 
Binney, 30 Del.Co.Pa., 403. 

89- S.C.—State V. Bagwell, 118 S.B. 
767, 125 S.C. 401. 

Tex—Schneider v. State, 286 S.W. 
323, 106 TexCr. 1—^Baskins v. 

State, 171 S.W. 723, 76 TexCr. 537. 

XhahUity to live with husband’s rela¬ 
tives 

Generally the consequences and 
effects necessary to Justify sepa¬ 
rate support of a wife by her hus¬ 
band because of inability to live with 
husband's relatives must be actual¬ 
ly developed by, and referable to, 
past experience In attempts to dwell 
in the same home with the offending 
relative. A wife is entitled to be 
mistress of her home and, if a de¬ 
pendent relative of the husband so 
interferes with her control and man¬ 
agement as to destroy the harmony 
of the home or by conduct or lan^- 
guage creates conditions actually of¬ 
fensive and distressing, she Is Justi¬ 
fied in leaving and requiring support 
by her husband. The determination 
of the question depends on the cir¬ 
cumstances of each case.—State v. 
Allderlge, 200 A 341, 124 Conn. 377. 
9a Md.—Taylor v. Taylor, 69 A. 

632, 108 Md. 129. 

30 C.X p 1106 note 78. 

91. Del.—State v. Sharp, 111 A 909. 
NY.—People v. Pettit, 74 N.Y. 320, 

reversing 3 Hun 416. 

92. Ala.—^Young v. State, 100 Sp. 
200, 19 Ala.App. 664. 

Del.—State v. Sharp, ill A 909. 
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the wife is justified in leaving, is whether a third 
person would be entitled to recover from the hus¬ 
band for necessaries furnished her;^^ another is 
that of the wife’s right to divorce.^^ A wife is 
entitled to refuse to live with her husband who de¬ 
serted her, secured an invalid divorce, remarried 
and had children, was convicted, and sought to 
avoid a decree for payments on the ground of re¬ 
fusal of the wife to live with him.95 

Separation by mutual consent. A separation by 
mutual consent may constitute a defense to a pros¬ 
ecution for abandonment or nonsupport under the 
statutes,®® but such a separation becomes desertion 
when the wife makes sincere offers to terminate 
it.®7 However, it has been held that the agreement 
does not deprive the court of its statutory jurisdic¬ 
tion over nonsupport proceedings,®® and the volun¬ 
tary character of the separation constitutes no de¬ 
fense to the husband where the wife subsequently 
becomes destitute and he refuses to provide for 
her.®® 

Judicial separation. In a prosecution for aban¬ 
doning a wife without adequate support, it has been 
held a defense to the husband that he is living apart 
from the wife under a judgment of separation from 


bed and board, rendered by a court of competent 
jurisdiction,! although no provision for alimony 
was made therein.^ However, it has also been held 
under some statutes that, while the decree bars a 
prosecution for abandonment of the wife,® it does 
not bar a prosecution for nonsupport.^ 

d. Divorce 

While a decree of divorce may afford immunity from 
prosecution for abandonment or nonsupport, an invalid 
divorce constitutes no bar to conviction. 

While a decree of divorce affords the husband 
immunity from prosecution for abandonment and 
nonsupport,® the fact that the wife was granted a 
divorce after indictment, although before convic¬ 
tion, has been held not to prevent conviction for 
abandonment,® and there is also authority that an 
interlocutory decree is not a defense."^ An invalid 
divorce will, of course, constitute no bar to the 
conviction of the husband.® 

A judgment for alimony is not necessarily a bar 
to prosecution,® and it has been held, sometimes by 
virtue of statutory provisions, that no civil proceed¬ 
ing in any court shall be held to be a bar to pros¬ 
ecution for desertion or nonsupport.!® Also it is 
no defense to the husband that the wife might 


03. Mich.—^People v. Kellogg, 171 
N.W. 410, 205 Mich. 482. 

94. Pa.—Golden v. Golden, 36 Pa- 
Super. 648—Commonwealth v. 
Wylukus, 8 Kulp 137, 

95. Pa.—Commonwealth v, Sperling, 
8 Pa.Co. 491. 

96. N.T.—City of New York v. Kais¬ 
er, 210 N.Y.S. 698. 

Pa.—Commonwealth v. George, 51 
Dauph.Co. 326—^Hoblnson v. Robin¬ 
son, 19 Lehigh Co.L.J. 26. 

SO C.J. p 1106 note 79. 

Snbsegnent reoonoUatlon 
In support proceedings by a wife 
against her husband, where it ap¬ 
peared that they had entered into an 
agreement of separation, but that, 
thereafter, they had lived together 
as man and wife in the same house 
it was held that the agreement was 
not a bar to the prosecution for non¬ 
support.—Commonwealth v. Blacha, 
49 I>auph.Co., Pa., 36. 

Agreements held Insnffiolent 

(1) Informal agreement to pay 
wife weekly sum and permission to 
occupy house was held not agree¬ 
ment of separation which bars sup¬ 
port order.—Commonwealth v. Bur¬ 
ton, 156 A. 543, 162 Pa.Super. 596. 

(2) A contract obligating the hus¬ 
band to pay a monthly sum to his 
wife without any agreement to live 
separate and apart was held not to 
constitute a bar to a prosecution for 
desertion hnd nonsupport—Common¬ 


wealth V. Bowers, 27 Pa-Dist & Co. 
79. 

97. N.J.—State v. Vreeland, 99 A 
67, 89 N.J.Law 423, affirmed 101 A 
1055, 90 N.J.Law 727. 

98. Pa.—Commonwealth v. Rich¬ 
ards, 191 A 634, 126 Pa.Super. 
617. 

A wife’s volnstazy withdrawal 
from her husband without an ade¬ 
quate legal reason defeats her right 
to an order for support, for a will¬ 
ful and malicious desertion will be 
presumed, but if the separation is 
with the husband’s consent, the wife 
is entitled to support until consent 
thereto is withdrawn; and, where 
separation of spouses was with hus¬ 
band's consent, it was husband’s ob¬ 
ligation to make a reasonable effort 
to have wife return to his home in 
good faith, looking toward resump¬ 
tion of the family relation, if he 
would escape liability for her sup¬ 
port.—Commonwealth v. Sincavage, 
34 A.2d 266, 163 Pa.Super. 457. 

99. R.I.—State v. Karagavoorian, 79 
A 1111, 30 R.L 477, Ann.Cas.l912D 
1092. 

30 C.J. p 1105 note 81. 

1. N.Y.—People v. Cullen, 47 N.B. 
894, 163 N.Y. 629, 44 L.R.A 420— 
People V. Meyer, 207 N.Y.S. 741, 
124 Misc. 285. 

a. N.Y.—^People v. Cullen, 47 N.B. 

894, 153 N.Y. 629, 44 L.R.A 420. 

30 C.J. p 1105 note 83. 
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8. Nev.—parte Piltzer, 100 P.2d 
942, 60 Nev. 109, construing Cali¬ 
fornia statute. 

4. AvaUahiUty of contempt proceed** 
ings or civil suit 

A separate mamtenance decree ob¬ 
tained by wife does not bar a prose¬ 
cution for nonsupport because of 
nonpayment of alimony awarded 
wife in such decree, although she 
may bring contempt proceedings or 
civil suit on decree for alimony in 
arrears.—^Bx parte Filtzer, supra. 

6. Mich,—^Lacey v. Lacey, 165 N.W. 
489, 189 Mich. 271. 

30 C.J. p 1105 note 84. 

e. N.C.—State v. Falkner, 116 S.E. 
168, 186 N.C. 635. 

7. N.Y.—^Kingsbury v. Sternberg, 
165 N.Y.S. 493, 178 App.Div. 436. 

8. La.—State v. Bickinson, 185 So. 
20, 191 La. 266. 

Okl.—Price v. State, 287 P. 1064, 46 
OkLCr. 96. 

9. Ga.—King V. State, 77 S.B. 661, 
12 Ga.App. 482. 

AUxnony in foreign divorce 
Prosecution for nc»nsupport of wife 
was held not barred by provision for 
her support of decree in unsuccess¬ 
ful foreign divorce suit.—Common¬ 
wealth V. Booth, 166 N.B. 29, 266 
Mass. 80. 

lOu Mass.—Commonwealth v. Booth, 
supra. 
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have brought suit for divorce and alimony instead 
of instituting prosecution for abandonment and non¬ 
support under the statute.^^ 

e. Offer to Provide for Wife 

The husband’s offer, in good faith, to provide sup¬ 
port for the abandoned wife may constitute a defense to 
a prosecution for nonsupport. 

It is a defense to a prosecution for nonsupport 
if the husband in good faith offers to provide the 
abandoned wife with a home.^^ xhe offer must be 
made before information is filed,^^ or at least be¬ 
fore trial.^^ It has been held that an offer to re¬ 
sume conjugal relations, made only a few days pri¬ 
or to institution of proceedings, or an offer of a 
home made on hearing of the proceeding and in 
circumstances prejudicial to the wife*s interests,^® 
is not sufficient. 

An offer to make the wife a reasonable allow¬ 
ance is a defense,but a mere offer to try to sup¬ 
port the wife does not bar prosecution.^^ When 
actual physical support is tendered by the husband, 
he cannot be held liable, under the statute, although 
he has been guilty of acts entitling the wife to an 
absolute divorce.^® 

f. Pendency of Civil Action 

The pendency of a matrimonial action ordinarily does 
not constitute a bar to a prosecution for abandonment and 
nonsupport. 

Pendency of husband’s action against wife for 


separation does not bar a prosecution for abandon¬ 
ment of the \vife,2® nor does pendency of his suit 
for divorce relieve him of criminal liability for 
abandonment of and failure to support the wife^l 
as long as she is not receiving alimony in the di¬ 
vorce proceeding,22 and even the denial of the 
wife’s motion for temporary alimony, made in the 
husband’s divorce suit, has been held not a de- 
fense.23 Also pendency of a civil suit by the hus- 
ban 3 ’’ to annul his marriage does not stay prosecu- 
tion.24 

In New York, the pendency of an action by the 
wife for separation has been held not to constitute 
a defense to a prosecution because of abandonment 
and failure to support.25 However, orders in mat¬ 
rimonial actions, granting or denying support to the 
wife, have been held binding in proceedings under 
the disorderly person statute,^® although in earlier 
cases it w’-as held that the fact that an order for 
temporary alimony was made in a divorce proceed¬ 
ing,27 or that alimony was denied in a suit by the 
wife for annulment of the marriage,2^ did not con¬ 
stitute a defense. 

§ 636. Jurisdiction and Venue 

The jurisdiction of the courts of prosecutions for 
desertion and nonsupport depends on the statutes of the 
various states. 

Ordinarily the desertion or nonsupport must have 
taken place within the particular state to give its 
courts jurisdiction to try the charge,29 but, under 


11. N.T.—^People v. Romaine, 109 N. 
T.S. 1100, 67 Misc. 571, 22 N.Y.Cr. 
196. 

12: Ala.—St John v. State. 113 So. 

321, 22 Ala.App. 115. 

30 C.J. p 1105 note 38. 

Olfer Is not in sTOod faith when 
made for the purpose of escaping 
liability.—Commonwealth v. Griffis, 
160 A, 160, 104 Pa.Super. 453. 

13. Mo.—State v. Weise, 136 S.W, 
238, 156 Mo.App. 135. 

Pa.—Commonwealth ex rel. Boysen 

V. Boysen, 2 A2d 558, 133 Pa.Super. 
329. 

14. Ill,—^Virtue v. People, 122 HI. 
App. 223. 

15. Tex.—Williams v. State, 232 S. 

W. 607, 89 TexCr. 660. 

la. N.T.—^People v. Paaschen, 174 
N.T.S. 406, 105 Misc. 417. 

Pa.—Commonwealth v. Griffis, 160 A 
160, 104 Pa.Super. 453. 

17. Ala.—St John v. State, 113 So. 

321, 22 Ala.App. 115. 

30 C.J. p 1106 note 93. 

Ckindltioiui isnposed by wife 
Failure of husband to comply with 
conditions Imposed by wife for her 


maintenance does not render hus¬ 
band guilty of willful failure to 
provide.—St John v. State, supra. 

Xnoome and fluanolal ability of hus¬ 
band should he considered in ascer¬ 
taining whether offer is reasonable 
and made in good faith.—St John 
V. State, supra. 

13. N.T.—People v. Du Bois, 26 N.T. 
S. 895. 

13- N.Y.—People t. Pettit, 74 N.T. 
820. 

20. La.—State v. McDermott, 90 So. 
536, 160 La. 126. 

21. Ala.—Jones v. Blue, 105 So. 698, 
21 Ala-App. 48, certiorari denied 
Fx parte Jones, 105 So. 700, 213 Ala. 
549. 

Iowa.—State v. Weymiller, 198 N.W. 

780, 197 Iowa 1273. 

30 C.J. p 1106 note 97. 

22. Pa.—Commonwealth ex rel. Shea¬ 
red V. Sheared, 44 Pa.Dist & Co. 
361. 

Probability that wife might apply 
for alixnosy is immaterial 
Pa.—Commonwealth ex rel. Maroney 
V. Maroney, 184 A. 289, 121 Pa. 
Super. 489. 


23. Mass.—Commonwealth v. Sim¬ 
mons, 43 N.E. 110, 165 Mass. 356. 

30 C.J. p 1106 note 99. 

24. La.—State v. Loyacano, 66 So. 
307, 135 La. 945. 

25. N.T.—^People ex rel. Ford v. 
Ford, 207 N.T.S. 246, 124 Misc. 19. 

28. N.T.—^People v. Aulbach, 6 N. 
T.S.2d 249, 168 Misc. 234. 

A denial of alimony pendente lite 
to wife is binding in proceeding 
against husband under disorderly 
person statute, whether wife or wel¬ 
fare officer makes application, not¬ 
withstanding wife is being support¬ 
ed by a Quasi-publlc organization, 
and that wife later has brought an 
action for divorce and has made no 
application therein for support is 
immaterial.—People v. Aulbach, su¬ 
pra. 

27. N.T.—^People v. Schmtzer, 71 N. 
T.S. 320. 

80 C.J. p 1106 note 98. 

28. N.T.—People v. Heinle, 188 N. 
T.S. 399, 115 Misc. 469. 

29. m.—^People V. Spiegel, 220 Ill. 
App. 129. 

Mass.—Commonwealth v. Booth, 165 
N.E. 29, 266 Mass. 80. 

30 C.J. P 1106 note 9, 
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some statutes, it is sufficient if the husband is re¬ 
siding in the state and neglects without cause to 
support the wife.30 

Proper court. The jurisdiction of particular 
courts of prosecutions for desertion or nonsupport 
depends on the statutes of the various states.^i In 
some states jurisdiction is conferred on county 

courts,32 municipal courts,®^ juvenile courts,34 and 
district courts,35 and the court first obtaining ju¬ 
risdiction retains it to the end.36 

§ 637. Who May Make Complednt 

Who may make the complaint In prosecutions for de¬ 


§ 638 

sertion and nonsupport is dependent on the statutory 
provisions in the different Jurisdictions. 

In accordance with the varying statutory provi¬ 
sions, the complaint may be made by the wife,37 
an overseer or director of the poor, 38 an agent of 
the state humane society,39 or any person.^® 

§ 638. Arrest 

In some Jurisdictions the arrest of the husband Is 
authorized, under specified circumstances, in prosecutions 
for abandonment and nonsupport. 

Under some statutes the arrest of the husband is 
authorized in connection with his prosecution for 
abandonment and nonsiipport,^! but it has been held 
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30. Pa.—Commonwealth ex rel. 

Sanders v. Sanders, 169 A. 470, 111 
Pa» Super. 202—Commonwealth v. 
Brook, 93 Pa.Super. 282—Common¬ 
wealth V. Shetzline, 84 Pa.Super, 
100 . 

Tenn.—Smith v. State, 4 S.W.2d 361, 
156 Tenn. 699. 

30 C.J. p 1106 note 11. 

JorlsdictloiLal zeqniremeiLts in dU 
voroe actions as to citizenship and 
residence have no application in 
prosecutions for nonsunport.—Com¬ 
monwealth ex rel. Sanders v. San¬ 
ders, 169 A. 470, 111 Pa.Super. 202. 

31. Colo.—Smith v. People, 170 P. 
969, 64 Colo. 290. 

30 C.J. p 1106 notes 12, 13. 

Any court 

Purpose of statute conferring Ju¬ 
risdiction on any court in the state 
was to avoid delays in securing sup¬ 
port arising from possibilities of 
protracted litigation over jurisdic¬ 
tional questions not germane to the 
merits of the case.—State v. Pace, 
29 A,2d 765, 129 Conn. 670. 

Effect of denial of marriage 

The Jurisdiction of a police Jus¬ 
tice or magistrate to try the charge 
is not ousted by the husband’s denial 
of the marriage.—People v. Hodgson, 
27 N.B. 378, 126 N.Y. 647, affirming 
12 N.Y.S. 699—City of New York 

V. Landau, 261 N.Y.S. 189, 140 Mlsc. 
589. 

guBtloe of peace 

W. Va.—Tomlinson v. Cunningham, 
144 S.B. 670, 106 W.Va. 1. 

Xmititutlon. of proceeding 

Where procedure relating to deser¬ 
tion and nonsupport of wife and in¬ 
fant child was illegal In. its Incep¬ 
tion because proceeding was begun 
by Issuance and execution of war¬ 
rants of arrest by Justice of the 
peace instead of being instituted by 
wife or child filing verified petition, 
trial in circuit court was illegal and 
its Judgment was void.—^Diggs v. 
Commonwealth, 28 S.B.2d 788, 181 
Va. 49. 

BeinnL of InfoxmatioiL 
Proceedings for desertion and non¬ 


support are not fatally defective be¬ 
cause the alderman failed to return 
with the transcript a copy of the in¬ 
formation on which the warrant was 
issued.—Commonwealth v. Plummer, 
83 Pa.Super. 26. 

32. Pa.—Commonwealth v. Yamevic, 
86 Pittsb.Leg.J. 764. 

33. Ill.—^People V. Peterson, 172 Ill. 
App. 287. 

Ezdnsive Juxisdiotion 

Municipal court of Philadelphia 
has exclusive jurisdiction of a pro¬ 
ceeding to obtain an order for sup¬ 
port.—Commonwealth ex rel. Maroney 
V. Maroney, 184 A. 289, 121 Pa.Super. 
489—Commonwealth ex rel. Sanders 
V. Sanders, 169 A 470, 111 Pa.Super. 
202—Commonwealth v. Shetzline, 84 
Pa-Super. 100—Commonwealth v. j 
May, 77 Pa. Super. 40—^Arthur v. Ar¬ 
thur, 12 Pa.Dist & Co. 678. 

34. Tenn.—State ex rel. Loudy v. 
Sell, 133 S.W.2d 466, 176 Tenn. 
130. 

Effect of failure to plead guilty 
On failure of relator to plead guil¬ 
ty in city Juvenile court to charge of 
nonsupport of wife, further Juris¬ 
diction of proceeding was in the cir¬ 
cuit or criminal court, and city Ju¬ 
venile court should have bound re¬ 
lator over for action of grand Jury, 
and was without Jurisdiction to or¬ 
der imprisonment of relator.—State 
ex rel. Loudy v. Sell, supra. 

Failure to support minor children 
necessary 

The Jurisdiction of a Juvenile court 
has been denied except as to cases 
involving failure to support minor 
children.—^U. S. v. West, 34 App.IX.C. 
12 . 

35. Effect of divorce action 
Divorce action brought by defend¬ 
ant in one county did not deprive 
district court of another county of 
Jurisdiction to prosecute for deser¬ 
tion, facts on which indictment was 
returned arising before divorce ac¬ 
tion commenced.—State v. Weymiller, 
198 N.W. 780, 197 Iowa 1273. 

36. Pa.—Commonwealth v. Brook 
93 Pa.Super. 282—Commonwealth 
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V. Iser, 10 PaDist & Co. 263, 3 
Som.Leg.J. 223. 

30 CJ. p 1106 note 8. 

Effect of removal of parties 

In proceeding for support and 
maintenance, the change of residence 
of husband or wife cannot oust Ju¬ 
risdiction of court once obtained.— 
Commonwealth ex rel. Milne v. Milne, 
26 A.2d 207, 149 Pa.Super. 100— 
Commonwealth v. Widmeyer, 31 Del. 
Co., Pa., 213. 

Vacation of order of court in later 
proceeding in another county was' 
held not a bar to later order in wife’s 
proceeding for support by court of 
original Jurisdiction.—Commonwealth 
V. Brook, 93 Pa Super. 282. 

37. Pa—Commonwealth v. Iser, 10 
Pa.Dist. & Co. 263, 3 Som.Leg.J. 
223. 

30 C.J. p 1107 note 28. 

Bemoval from state by the wife has 
been held immaterial.—Common¬ 
wealth V, Iser, supra. 

38. N.J.—Coffey v. Coffey, 14 A.2d 
485, 125 N.J.Law 206. 

30 C.J. p 1107 note 29. 

Jurisdictional prerequisite 
N.J.—Coffey v. Coffey, supra. 

39. W.Va.—Howell v. Wysor, 82 S. 
B. 603, 74 W.Va. 689, AnnCas. 
1916C 519. 

40. N.Y—People v. Meyer, 33 N.Y.S. 
1123, 12 Misc. 613. 

41. Va.—^Diggs V. Commonwealth, 
23 S.E.2d 788, 18J Va. 49. 

30 C.J. p 1107 note 34. 

Defendant about to leave Juiisdictioai 
Where defendant charged with de¬ 
sertion and nonsupport of wife and 
infant child was not about to leave 
Jurisdiction of court, provision of 
statute authorizing Justice of the 
peace to issue warrant and affidavit 
that husband or father W6i8 about 
*•0 leave Jurisdiction with Intent to 
lesert wife or children was Inappli¬ 
cable.—^Diggs V. Commonwealth, su¬ 
pra. 

Beftisal to dismiss warrant in pro- 
ieeding for desertion and nonsupporU 
of wife and infant child, begun by 
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that he can be arrested onl}' if he lacks sufficient 
property to be seized under the warrant for deser- 

tion.42 

§ 639, Indictment, Information, or Complaint 

a. In general 

b. Particular averments 

a. In General 

General rules governing Indictments, Informations, 
and complaints are applicable in prosecutions for aban¬ 
donment and nonsupport. 

In a prosecution for abandonment and nonsup¬ 
port of a wife, all of the essential elements of the 
offense as prescribed by the statute must be al¬ 
leged but matters which are not essential to the 
offense need not be alleged,although the inclu¬ 
sion of such matters does not necessarily render 
the complaint or information fatally defective.^^ 
Charging the offense in the words of the particular 
statute, or in words of similar import, ordinarily is 
sufficient.^® It has been held that an indictment 
defective in charging the offense under an amended 
statute may be cured by the court’s instructions.^^ 
The information need not refer to the complaint.^^ 
Where under the statutes a wife’s complaint is 
insufficient as a basis for a prosecution for failure 
to support, a presentment or indictment being nec¬ 
essary to give the court jurisdiction to do more 
than enforce her support,defensive pleas to such 
a complaint are premature.^® 

h. Particular Averments 

In a prosecution for abandonment and nonsupport. 


the essential elements of the offense must be sufficiently 
alleged. 

Marriage, It must appear from the allegations 
of the complaint, indictment, or information that 
accused is the husband of the woman whom he is 
charged with having abandoned, or failed to sup¬ 
port, or both, as the case may be.®^ A complaint 
which charges in the language of the statute that 
accused neglected and refused to support his wife 
need not allege that he was married to her and 
an information averring that accused was married 
to “this affiant,” instead of naming the wife who 
has verified the pleading, is not fatally defective.®® 

Abandonment generally. An abandonment, or 
facts clearly showing an abandonment, must be 
charged.®^ The complaint, indictment, or informa¬ 
tion must state facts showing that the abandonment 
was willful®® and without good cause or justifica¬ 
tion;®® but an information averring willful aban¬ 
donment without good cause need not charge in ad¬ 
dition that accused separated from his wife against 
her will,®'^ nor need an information by a wife set¬ 
ting forth that her husband abused her so that she 
was compelled to leave him, and has since failed 
and refused to contribute an 3 rthing to her support, 
allege an actual desertion by the husband.®® 

Failure to provide generally Where nonsupport 
or failure to provide for the wife is an element of 
the offense, as discussed supra § 633, the allegations 
must charge such nonsupport or failure to provide 
as is denounced by the statute;®® and an indictment 
charging abandonment but omitting to charge fail¬ 
ure to support may be fatally defective.®® Under 


issuance and execution of warrant 
of arrest by justice of the peace, was 
error In view of statute requiring 
proceeding to be instituted by wife 
or child filing verified petition.— 
Diggs V. Commonwealth, supra. 

42. Pa.—In re Worrell, 61 Pa. 105. 

43. N.C.—State v. Sneed, 150 S.R 
197, 197 N.a 668. 

Znfoimation. held snffllcient 
OkL—Dobbins v. State, 208 P. 1056, 
21 OkLCr. 403. 

AAdavife held Insufficient 
Affidavit attempting to charge de- 
sertion, without alleging that wife 
'was not guilty of Immoral conduct, 
held bad for failure to state offense. 
—Crumley v. State, 184 N.B. 533, 204 
Ind. 396. 

44. Arlz.—Shaw v. State, 229 P. 396, 
27 Arlz. 9. 

46. Okl.—^Dobbins v. State, 208 P. 

1056, 21 OkLCr. 403. 

<<Wlthout justiiloation’’ 

Complaint and information alleg¬ 
ing husband's desertion and refusal 
to support wife ''without justifica¬ 


tion" held good, although statute 
does not contain quoted words in de¬ 
fining offensa—^Devlney v. State, 283 
S.W. 804, 104 TexCr. 389. 

46» Conn.—State v. Moran, 121 A. 

277, 99 Conn. 115, 86 A.L.R. 862. 
Ind,—Crumley v. State, 184 N.B. 633, 
204 Ind. 396. 

Ky.—^Maynard v. Commonwealth, 276 
S.W. 871, 210 Ky. 862. 

Neb.—Weber v. State, 240 N.W. 429, 
122 Neb. 369—Altls v. State, 186 
N.W. 524, 107 Neb. 640. 

30 C.J, p 1107 note 89—31 CJ, p 714 
note 90 [a]. 

47. Mo.—State v. Clifton, App., 274 
S.W. 89. 

4& Tex—Herrera v. State, 176 aW. 
696, 76 TexCr, 861, 

49. W.Va.—State v. Goudy, 119 S. 
B. 686. 94 W.Va. 642. 

30 C.J. p 1107 note 40. 

50. W.Va.—State v. Harris, 106 S. 
B. 254, 88 W.Va. 97. 

51. Tex—^Irving v. State, 166 S.W. 
1166, 78 TexCr. 615. 

80 C.J. p 1107 note 44. 
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52. Conn.—State v. Schweitzer, 18 
A. 787, 67 Conn. 632, 6 L.R.A. 125. 

Tex—Turner v. State, 209 S.W. 406, 
84 TexCr. 606. 

63. Mo.—State v. Fleming, 90 Mo. 
App. 241. 

54. Neb.—Altis v. State, 186 N.W. 
624, 107 Neb. 640. 

55- N.C.—State v. Sneed, 160 S.B. 
197, 197 N.C. 668. 

Nature of abandonment generally see 
supra § 682. 

63. Tex—Covington v. State, 280 S. 

W. 789, 108 TexCr. 221. 
so C.J. p 1108 note 49. 

57. Mo.—State v. Fleming, 90 Mo. 
App. 241. 

80 aj. p 1108 note 60. 

53, Pa.—Commonwealth v. Dean, 21 
Pa.Super. 641. 

69. Neb.—Altis v. State, 186 N.W. 
624, 107 Neb. 640. 

N.C.—State V. Sneed, 150 S.B. 197, 
197 N.C. 668. 

60, N.C.—State v. Beam, 107 S.B. 

429, 181 N.C. 597. 

80 C.J. p 1108 note 60. 
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statutes so providing, or so construed, with respect 
to the elements of the oifense, the information or 
indictment must allege that the failure to provide 
or support was without good cause^i or was will- j 
ful,®2 that the wife was sick when the husband | 
failed to provide for her,63 or that the wife is, or 
is likely to become, a public charge®^ or is in desti¬ 
tute and necessitous circumstances.^® 

Under a statute denouncing failure to maintain 
“and” provide, a complaint charging failure to 
maintain “or” provide is not fatally defective;®® 
but an indictment charging wife desertion “without 
making provision for her comfortable support” does 
not charge an offense within a statute directed 
against desertion of a wife and leaving her “with¬ 
out provision for comfortable support.”®^ Under 
a statute making it an offense for a husband to neg¬ 
lect to provide for his wife “or” children, he may 
be complained of for neglecting to provide for his 
wife “and” children,®® but the complaint must in¬ 
dicate whether accused is charged with failure to 
maintain his wife or children or both.®® 

Time and place. The date laid in an indictment 
must be one subsequent to the taking effect of the 
statute involved."^® The allegations should show 
the time'll and place*^® of the abandonment. There 
is authority that the desertion must be alleged in 
the county where it occurred, if the prosecution 
does not expect to show continued destitution of 


the wife elsewhere,*^® and also authority that, since 
the wrong is in its nature continuous, as discussed 
supra § 634, the indictment should so charge it,*^^ 
although specification of date is not necessarily fa¬ 
tal.*^® Under other statutory provisions it has been 
held that the breach of duty to support may be stat¬ 
ed as having occurred either at the moment of de¬ 
sertion or at any moment during continuance of the 
willful neglect to provide.*^® An allegation of the 
wife’s destitution at the time of the alleged deser¬ 
tion, rather than at the time of the prosecution, 
has been required.'^'^ 

Residence of accused. An allegation of the town¬ 
ship or city of residence of the accused husband 
may*^® or may not"^® be necessary under the statu¬ 
tory provisions. 

§ 640. Evidence 

a. Presumptions and burden of proof 

b. Admissibility of evidence 

c. Weight and sufficiency of evidence 

a. Presumptions and Burden of Proof 

The burden rests on the prosecution to prove every 
essential element of the offense; the accused has the 
burden of proving affirmative matters of defense. There 
Is a rebuttable presumption that a husband has the 
capacity to contribute to the maintenance of his family. 

The state must prove every element of the of¬ 
fense of abandonment,®® even though it involves 


61. Neb.—Altis v. State, 186 N.W. 
524, 107 Neb, 540, 

In Texas 

(1) ""Since the adoption of the 
1925 Penal Code, the expression 
"without Justification,* which was 
origrinally a part of the statute 
charging this offense, is no longer 
in the written law, and it is not 
necessary now to Insert in the com¬ 
plaint an allegation charging the 
desertion to have been without Jus¬ 
tification.**—Davis V. State, 16 S.W.2d 
826, 827, 112 Tex.Cr. 325, 

(2) Under such statute an infor¬ 
mation alleging refusal to support 
without Justification may neverthe¬ 
less be good.—^Deviney v. State, 283 
S.W. 804, 104 Tex.Cr. 389. 

(3) Under the former statute an 
allegation of failure to support with¬ 
out Justification was required.—Fra¬ 
ser V. State. 263 S.W. 1066, 97 Tex. 
Cr. 660. 

62. Tex.—Covington v. State, 280 S. 
W. 789, 103 Tex.Cr. 221—Fraser 
v. State. 263 S.W. 1066, 97 Tex. 
Cr. 660. 

68. Colo.—Campbell v. People, 94 P. 
266, 42 Colo. 228. 

64. N.J.—Carney v. Carney, 194 A. 


139, 119 N.J.Law 5—Cohen v. Wat- 
son, 68 N.J.Law 499, 33 A. 943. 

Wife as public charge see supra S 
633. 

AUegatioxi. held unneoessary 
Conn.—State v. Moran, 121 A. 277, 
99 Conn. 116, 36 A.L.R. 862. 

30 C.J. p 1108 note 68 [a]. 

65. Ill.—^People v. Glabman, 197 Ill. 
App. 508—^People v. Golden, 167 Ill. 
App. 458. 

Destitution of wife see supra § 633. 
AUegatlon uimeoessary 
Where the destitute condition of 
the wife is not a part of the offense 
with which the husband is charged, 
it need not be alleged.—Shaw v. 
State, 229 P. 895, 27 Ariz. 9. 

66. Mo.—State v. Larger, 45 Mo. 
510. 

67. Ind.—State v. Pice, 6 N.B. 906, 
106 Ind. 139. 

68. Neb.—Goddard v. State, 108 N. 
W. 443, 73 Neb. 739. 

30 C.J. p 1108 note 63. 

68. Pa.—Commonwealth v. Fried- 
lander, 68 Pa.Super. 221. 

80 C.J. p 1108 note 64. 

TOii Tex.—^Fulton v. State, 34 S.W.2d 
281, 116 Tex.Cr. 78. 
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71- Tex—^Hurst v. State, 235 S.W. 
902, 99 TexCr. 446. 

72. Pa.—Commonwealth v. Dudley, 
29 Pa.Dist. 176. 

30 C.J. p 1108 note 68. 

73. Tex—Hood v. State, 220 S.W. 
660, 87 TexCr. 222. 

74. Iowa.—State v. Stout, 117 N.W. 
968, 139 Iowa 657. 

75- Iowa.—State v. Stout, supra. 

76. Va.—^Burton v. Commonwealth, 
63 S.F. 464, 109 Va. 800. 

77. Tex—Kachel v. State, 256 S.W. 
263, 96 TexCr 86. 

78. N.J.—^Decker, v. McLorinan, 42 
N.J.Law 413. 

79- Colo.—Poole V. People, 62 P. 
1026, 24 Colo. 610, 65 Am.S.H. 246. 

8<K Fla.—Brooke v. State, 128 So. 

814, 99 Fla. 1275, 69 A.L.K. 1173. 
Iowa.—State v. Gude, 206 N.W. 684, 
201 Iowa 4. 

Mo.—State v. Toung, App., 273 S.W. 
1106—State V. Kahlert, App., 260 S. 
W. 519. 

Pa.—Commonwealth ex rel. Alliaon 
V. Allison, Super., 30 A.2d 865. 

30 C.J. p 1108 note 74. 

Elements of offense see supra 55 680- 
633. 
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the proof of a negative.*^ It is not incumbent on 
accused to prove anything which is an element of 
the offense®^ nor has he the burden of establish¬ 
ing his innocence,^^ 

The prosecution must prove only such facts as 
are made elements of the offense by the statute as 
construed.84 Thus the burden has variously been 
held to be on the prosecution to prove the existence 
of a valid marriage,the fact of abandonment^® 
or willful abandonment,®'^ neglect or refusal to pro¬ 
vide for the wife,®® lack of good cause for deser¬ 
tion or failure to provide,®^ criminal intent,®® the 
wife’s destitute and necessitous circumstances,®^ 
that she is udthout sufficient means of support, 
that she is, or is likely to become, a burden on the 
public,®® the husband’s ability to support, or pro¬ 


vide for, the wife®^ although on this point there i& 
also contrary authority,®® and that he is an able- 
bodied person.®® 

The burden is on accused to prove any fact re¬ 
lied on by him as a defense,®*^ or facts tending to 
show justification,®® and he has been held to have 
the burden of proving a just cause or excuse for 
failure to support his wife.®® So the burden has 
been held to be on him to prove the invalidity of 
the marriage,^ his inability to support his wife,® 
or his mental or physical disability.® 

Where husband and wife live apart, the burden 
is on the wife, in a proceeding for support, to give 
evidence justifying her in leaving the common 
home.** Under a statute providing for an order 


81- Mo.—state v. Young, App., 273 
S.'W'. llOe—State v. Kahlert, App., 
260 S.W. 619. 

88. Iowa,—State v. Gude, 206 N.W. 
584, 201 Iowa 4. 

Mo.—State v. Kahlert, App., 260 S.W. 
519. 

83. na.—^Brooke v. State, 128 So. 
814, 99 Pla. 1275, 69 A.L.R. 1173. 

84. III.—^People V. Glahman, 197 Ill. 
App. 508. 

30 aj. p 1109 note 85. 

State need not prove de- 

pendencv on husband charged with 
failure to support her and child, 
where words “dependent upon him” 
In statute refer only to minor un¬ 
married children,—State v. Redmond, 
148 S.K. 474, 160 S.C. 452. 

85. Conn—State v. Schweitzer, 18 
A. 787, 67 Conn. 632, 6 L.R.A. 125. 

30 C.J. p 1109 note 82. 

S6. Mo.—State v. Thomas, 240 S.W. 

857, 210 Mo.App. 493. 

N.Y.—^People ex rel. Ford v, Ford, 
207 N.T.S. 245, 124 Misc. 19. 

30 C.J. p 1109 note 76. 

87. N.C.—State v. Sneed, 160 SB. 
197. 197 N.C. 668. 

Tex.—Davis v. State, 16 S.W.2d 826, 
112 Tex.Gr. 325—Gray v. State, 
16 S.W.Bd 641, 112 Tex.Cr. 179. 

88. Mo.—State v. Thomas, 240 S,W. 
857, 210 Mo.App, 493. 

N.G—State v. Sneed, 160 S.B. 197, 
197 N.C. 668. 

30 C.X P 1109 note 77. 

Willfia failnxe 

Mo.—State v. Loving, 168 S.W. 339, 
184 Mo.App. 82. 

Tex.—-Bennett v. State, 4 S.W.2d 62, 
109 TexCr. 237. 

Ooncnrrenne of wiUfal ahaoidoiL- 
uent and failure to support must 
be shown where both elements are 
used conjunctively in the statute.— 
State V. Harrison, Mo.App., 107 S.W. 
2d 985—State v. Kahlert, Mo.App., 
260 S.W, 619. 


Necessaries; actual zieed 
In prosecution under statute deal¬ 
ing with abandonment of wife or 
children, and penalizing failure to 
provide “necessary” food, clothing, 
or lodging, it is not enough to show 
that article is per se classed as I 
necessary, such as food and clothing, 
but it must also be shown to be 
actually needed at the time, a “nec¬ 
essary** article being one which the 
person actually needs —State v. Hig- 
bee, Mo.App., 110 S.W.2d 789. 

89u Ala.—St. John v. State, 113 So. 

321, 22 Ala.App. 116. 

Iowa.—State v. Gude, 206 N.W. 684, 
201 Iowa 4. 

Mo.—State v. Higbee, App., 110 S. 
W.2d 789—State v. Harrisop, App., 
107 S.W.2d 936—State v. Evans, 
App., 83 S.W.2d 218—State v. Bur- 
go Idt, App., 299 S.W. 829—State v. 
Young, App., 273 S.W. 1106—State 
V, Kahlert, App., 260 S.W. 619 
Tex—Gray v. State, 16 S.W.2d 641, 

119 Tot Pr 17ft 

80 C.J. p 1108 note 74 [a], p 1109 
note 76. 

90. Mo.—State v. Higbee, App., 110 
S.W.2d 789—State v. Hamson, 
App., 107 S.W.2d 986—State v. 
Burgoldt, App., 299 S.W. 829— 
State V. Kahlert, App., 260 S.W. 
619—State v. Rutledge, App., 267 
SW. 1068—State v. Frederici, App., 
184 S.W. 170 

91. Mo.—State v. Higbee, App, 110 
S.W.2d 789—State v. Harrison, 
App., 107 S.W.2d 935—State v. 
Kahlert, App., 260 S.W. 619. 

Tex—Turner v. State, 34 S.W.2d 
' 266, 116 TexCr. 78—Patton v. 

State, 280 S.W. 684. 103 TexCr. 
135. 

W.Va.—State v. Constable, 112 S.B. 

410, 90 W.Va 615. 

80 C.J. p 1109 note 78. 

92. Fla—Busch v. State, 120 So. 
762, 97 Fla 332 

Mo.—State V. Higbee, App., 110 S.W. 
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2d 789—State v. Harrison, App., 
107 SW.2d 936—State v. Kahlert, 
App., 260 SW. 619. 

30 C J. p 1109 note 79. 

Independent means 
Prosecution of husband for failure 
to provide for wife must show that 
wife had no independent means.—^Ex 
parte Povlitzki, 261 P. 940, 80 Cal. 
App 410. 

93. N.Y.—People ex rel Ford v. 
Ford, 207 N.Y.S. 246, 124 Misc. 19. 

30 C J. p 1109 note 80. 

Xn Alabama it need not be shown 
that the danger of accused's wife and 
child becoming a burden to the pub¬ 
lic 18 imminent, but only that they 
will probably become such a burden 
within a reasonable time and in the 
ordinary course of events.—Carney v. 
State, 4 So. 286, 84 Ala. 7—McCullers 
V. State, 169 So. 273, 26 Ala.App. 314. 

94. Mo —State v. Harrison, App., 
107 S.W.2d 936—State v. Young, 
App., 273 S.W. 1106—State v. 
Kahlert, App., 260 S.W. 619. 

SO C.J. p 1109 note 81. 

96. Tex—Ward v. State, 125 S.W. 

2d 290, 13G Tex.Cr. 369. 

96. Ala.—Scott V. State, 123 So. 99, 
28 Ala.App. 211. 

97- Va.—^Painter v. Commonwealth, 
124 S.E. 431, 140 Va. 459. 

30 C.J. p 1109 note 86. 

Matters constituting defenses see su¬ 
pra § 635. 

98. Ala.—^McCullers v. State, 169 So. 
278, 26 Ala.App. 314. 

99. S.C.—State v. Goins, 116 S.B. 
232,-122 S.C. 192. 

1- Pa.—Commonwealth v. McKenna, 
17 Pa.Dist. 686. 

2. Iowa.—State v. Hill, 142 N.W. 
231, 161 Iowa 279. 

3- Va.—^Painter v. Commonwealth, 
124 S.E. 431, 140 Va. 469. 

4. Pa.—Commonwealth v. Binney, 
30 DeLCo. 403. 
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for support, the burden of justifying a vacation® 
or reduction® of such order rests on the husband. 

Presumptions. One accused of abandonment or 
nonsupport of his wife enters on the trial with the 
common-law presumption of innocence in his fa¬ 
vor.^ The capacity of a husband to contribute to 
the maintenance of his family is presumed, but the 
presumption may be overcome by proof of impos¬ 
sibility, as where it is shown that he is without es¬ 
tate and so broken in health as to be entirely in¬ 
capacitated and is himself absolutely dependent on 
the charity of others.® 

b. Admissibility of Evidence 

General rules governing the admissibility of evidence 
in criminal cases have been applied in prosecutions for 
abandonment. 

In a prosecution for abandonment, any compe¬ 


tent evidence which is relevant and material to the 
guilt or innocence of accused is admissible;® evi¬ 
dence which is not relevant or material thereto is 
not admissible.^® In such prosecutions, evidence 
of misconduct of the husband has been held inad¬ 
missible,but it may be admissible to prove a mat¬ 
ter in issue, such as the justification of the wife for 
leaving or not living with her husband.^2 Evidence 
of the misconduct of wife has, likewise, been vari¬ 
ously held admissible^® or inadmissible.^^ 

The admissibility of evidence has been adjudi¬ 
cated with respect to proof of the existence of a 
valid marriage,constructive abandonment by the 
husband,^® the destitution or necessitous circum¬ 
stances of the wife,i7 the amount of the husband's 
income or earnings, or his earning capacity,^® just 
cause of his failure to support his wife,^® his in- 


5. Pa.—Commonwealth ex rel. 
Barnes v. Barnes, 30 A.2d 437, 151 
Pa.Super. 202. 

6. Pa.—Commonwealth ex rel. 
Barnes v. Barnes, supra—Common¬ 
wealth V. Gensemer, 185 A. 867, 
122 Pa.Super. 456. 

Modification of order for periodical 
pairments see Infra § 644. 

7. Mo.—State v. Puldner, App., 274 
S.W. 521. 

N.C.—State v. Falkner. 108 S.B. 756, 
182 N.C. 793. 17 A,LuR. 986. 

8. Va.—Painter v. Commonwealth, 

124 S.E. 431, 140 Va. 459. 

9- Kan.—State v. Wohlfort, 254 P. 
317, 123 Kan. 62. 

Mich.—^People v. Beckman, 214 N.W. 

950, 239 Mich. 590. 

30 C.J. p 1109 note 90. 

10. N.C.—State v. Howland, 172 S. 
E. 182, 205 N.C. 544. 

Tex.—Joiner v. State, 68 S.W.2d 219, 

125 Tex.Cr. 289. 

30 C.J. p 1110 note 92. 

Reports of investigators or agents 
of the conrt, made in proceeding for 
a support order, are not admissible 
or usable as evidence, and the inves¬ 
tigators and agents themselves must 
be produced, sworn, and examined, 
and be subject to cross-examination. 
—Commonwealth ex rel. Knode v. 
Knode, 20 A,2d 896, 145 Pa.Super, 1 
—Commonwealth ex reL McClenen v. 
McClenen, 193 A. 83, 127 Pa.Super. 
471. 

11. Ala.—St John v. State, 113 So. 
321, 22 Ala.App. 116—^Dickey v. 
State, 102 So. 239, 20 Ala.App. 367. 

Tex.—Joiner v. State, 68 S.W.2d 219, 

126 Tex.Cr. 289—^Langwell v. State, 
290 S.W. 1099, 106 Tex.Cr. 121. 

30 aJ. P 1110 note 92 [a] (5), (7),^ 
(17). 

X2i Pa.—Commonwealth v. Binney, 
30 Del.Co. 403. 

S.a—State V. Barton, 17 S.E.2d 561, 


198 S.C. 256—State v. Haynes, 177 

S.E. 785. 174 S.C. 460. 

13. Evidence hdld admissible 

(1) Where the defense was that de¬ 
sertion was justified by the wife's 
infidelity and because the child was 
not that of the husband, testimony 
that men were going to his home in 
his absence.—^Brown v. State, 265 
S.W. 438, 95 Tex.Cr. 568. 

(2) Evidence of adultery commit¬ 
ter by wife while husband had been 
supporting her under separation 
agreement—State v. Davis, 185 S.R 
413. 117 W.Va, 284. 

(3) Other evidence.—^Brown v. 
State, supra—30 C.J. p 1109 note 90 
[a] (2), (8). 

14. Bvldenoe held inadmissible 

(1) Husband’s testimony that pri¬ 
or to marriage wife associated with 
and accepted the company of an¬ 
other.—Ward V. State, 125 S.'W.2d 
290, 136 Tex.Cr. 869. 

(2) Other evidence see 30 C.J. p 
1110 note 92 [a] (2), (4). 

15. Evidence held admissible 

(1) Evidence that the wife was in¬ 
competent to marry accused because 
she was already married and that 
the incompetency existed during the 
time the parties lived together as 
husband and wife.—Commonwealth 
ex reL Knode v. Knode, 20 A.2d 896, 
146 Pa.Super, 1. 

(2) Other evidence see 30 C.J. p 
1109 note 90 [b], [cl. 

Bvldenoe held inadmissible 

(1) Evidence of the nullity of the 
marriage contract, unless a final 
judgment of a court of competent 
jurisdiction,—State v. Donzi, 63 So. 
405, 133 La. 925. 

(2) Ev4de]ice that the marriage 
wus procured by fraud and coer¬ 
cion was incompetent and inadmis¬ 
sible, for it tends to prove that such 
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marriage was voidable only.—Tyson 
V. State. 90 So. 622, 83 Fla. 7. 

16. Bvldenoe held admissible 
Testimony showing husband's in¬ 
fidelity was admissible to show that 
wife had not left husband's bed and 
board without just cause, and that 
conduct of husband ■was a circum¬ 
stance to be considered along with 
other conduct on his part to prove 
husband’s constructive “abandon¬ 
ment” of wife.—State v. Barton, 17 
S.B.2d 561, 198 S.C. 256. 

17. Evidence held admissible 
Tex.—Pulton v. State, 34 SW.2d 281. 

116 Tex.Cr. 73—Maierhofer v. 

State, 296 S.W. 640, 107 Tex.Cr. 

233. 

80 C.J. p 1109 note 90 [aJ (17). 

18. Evidence h^d admissible 

(1) Evidence of the amount of the 
husband's income.—State v. Linck. 
68 Mo.App. 161. 

(2) Evidence of husband's earn¬ 
ings between date he was charged 
with abandoning and leaving wife 
destitute and date on which informa¬ 
tion was filed, and of his eamintrs 
after information was filed held ad¬ 
missible as tending to show earning 
capacity.—^People v. Martin, 280 P. 
151, 100 Cal.App. 435. 

(3) On Issue whether alleged with¬ 
holding means of support from fam¬ 
ily was deliberate or was caused by 
husband's lack of earning capacity, 
husband was not limited in testify¬ 
ing concerning his family affairs to 
period of two years immediately 
preceding indictment therefor.—^Mc- 
Brayer v. State, 150 So, 736, 112 
Fla. 416. 

19. Evidence as to accnsed’s "othey 
wife^ was admissible to show wheth¬ 
er he had just cause for failure to 
support his wife and child as claim¬ 
ed.—State v. Nesmith. 194 S.E. 160, 
185 S.a 341. 
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tention or willingness to support his wife,20 a sep¬ 
aration agreement,21 willful desertion,22 and the 
wife’s financial worth.23 

c. Weight and SnfiOiciency of Evidence 

In accordance witft general rules, the state, In a 
prosecution for abandonnnent and nonsupport, must prove 
all the elements of the offense beyond a reasonable doubt. 

Under the general rules governing the weight 
and sufficiency of evidence in criminal prosecutions, 
which apply to prosecutions for abandonment and 
nonsupport,24 all the essential elements of the of¬ 
fense charged must be proved beyond a reasonable 
doubt.25 An affirmative defense, however, may be 
established by a preponderance of the evidence.2® 


A distinction as to the degree of proof has been 
made between prosecutions for nonsupport and ac¬ 
tions brought directly in the name of and for the 
benefit of the wife,27 it being held that the weight 
of evidence necessary to sustain a criminal prose¬ 
cution against a husband for neglect to support his 
wife is greater than in an action brought for her 
benefit.28 The trier of the facts is not bound to 
accept the husband’s statements as true, bnt can 
make his own deduction from the evidence and at¬ 
tending circumstances.22 

The foregoing rules have been applied, in partic¬ 
ular cases, in adjudicating the sufficiency of evi¬ 
dence to sustain a conviction to show the exist- 


20. Svldence lield admissible j 

(1) In prosecution for nonsupport I 
of wife and minor child, evidence 
respecting accused’s “other wife” 
was admissible to show that accused 
had no intention of supporting his 
lawful wife.—State v. Nesmith, 194 
S.R 160, 186 S.C. 341. 

(2) Other evidence.—^Kilpatrick v. 
People. 170 P. 956, 64 Colo. 209. 

21 . Evidence held improperly ez. 
oltided 

Pa.—Commonwealth ex reL Mosey v. 
Mosey, 24 A.2d 59, 147 Pa.Super. 
466. 

22. Evidence held admissible 

(1) Check tending to show hus¬ 
band’s acquisition of wife’s money 
before statute declaring desertion a 
felony became effective.—^Pulton v. 
State, 34 S.W.2d 281, 116 Tex.Cr. 73. 

(2) Wife’s testimony as to child’s 
birth and husband’s nonpayment of 
expenses.—^Maierhofer v. State, 296 S. 
W. 640, 107 Tex.Cr. 233. 

23. Evidence held improperly ex- 
eluded 

In proceeding by wife against hus¬ 
band to obtain support, court im¬ 
properly refused to permit cross- 
examination of wife as to her worth, 
since that was one of circumstances- 
to be considered in fixing amount of 
an order.—Commonwealth ex rel. 
Martocello v. Martocello, 24 A.2d 
712, 148 Pa.Super. 40. 

24. Ala.—John v. State. 113 So. 321, 

22 Ala.App. 116. 

R.I.—State V. Downing, 175 A. 248, 
64 R.L 466. 

25. Ala.—Scott v. State, 123 So. 99. 

23 AlaApp. 211—St John v. State, 
113 So. 321, 22 AlaApp. 116. 

Iowa—State v. Gude, 206 N.W. 684, 
201 Iowa 4. 

Mo.—State v. Higbee, App., 110 S.W. 
2d 789—State v. Harrison, App., 
107 S.W.2d 936—State v. Kahlert 
App., 260 S.W. 619. 

ItL—State V. Downing, 175 A. 248 I 
64 B.L 456. I 

Tex.—^Turner v. State, 34 S.W.2d 266, I 


116 Tex.Cr. 78—Davis v. State, 16 
S.W.2d 826, 112 Tex.Cr. 326—Gray 
V. State, 16 S.W.2d 641. 112 Tex 
Cr. 179. 

30 C.J. p 1110 note 94. 

Marriage provable by a preponder¬ 
ance 

It only devolves on the state to 
prove the marriage by a preponder¬ 
ance of the evidence, in view of stat¬ 
ute creating the offense.—^Linville v. 
State, 196 S.W. 382, 129 Ark. 36. 
Showing of arraignment before in¬ 
dictment 

Under a statute making It an of¬ 
fense for a husband to fail to pro¬ 
vide for his wife and further provid¬ 
ing that the husband must first be 
arraigned before the juvenile court 
before he may be indicted for the 
offense, it is sufficient that the pro¬ 
ceedings in the juvenile court be 
shown in the evidence offered in sup¬ 
port of the subsequent indictment. 
—Smith V. State, 4 5.W.2d 361, 156 
Tenn. 599. 

26. Conn.—State v. Schweitzer, 18 

A 787, 67 Conn. 632, 6 126. 

30 C.J. p 1111 note 7. 

27. Conn,—State v. Newman, 98 A 
346, 91 Conn. 6, 8 AL.R. 103. 

28. Conn,—State v. Allderige, 200 A 
341, 124 Conn. 377. 

29. Pa.—Commonwealth ex rel. 
Schoenfeldt v. Schoenfeldt, 27 A 
2d 472, 149 Pa.Super. 456—Com¬ 
monwealth ex rel. Barnes v. 
Barnes, 14 A2d 164, 140 Pa.Super. 
397—Commonwealth ex rel. Blgart 

V. Blgart, 9 A 2d 2(K2, 137 Pa.Super. 
418. 

30. Evidence held snfllcient to sus¬ 
tain conviction: 

(1) For abandonment or desertion. 
Ark.—Stephens v. State, 288 S.W. 
926, 172 Ark. 398^—^Murphy v. State, 
286 S.W. 871, 171 Ark. 620, 48 A 
D.R. 1189. 

’^n.—State v. Wohlfort, 264 P. 817, 
123 Kan. 62. 

Mo.—State v. Clanton, App., 260 S. 

W. 923. 

Okl.—Goodart v. State, 88 P.2d 911, 


65 Okl.Cr. 472—^Baggett v. State, 
14 P.2d 952, 64 Okl.Cr. 92—George 

V. State, 280 P. 1111, 44 Okl.Cr. 273. 
Tex.—Watson v. State, 95 S.W.2d 

414, 131 TexCr. 44—Boyd v. State. 
92 S.W.2d 1046, ISO TexCr. 131— 
Mayhall v. State, 81 S.W.2d 626, 
128 Tex.Cr, 340—^Deviney v. State, 
283 S.W. 804, 104 TexCr. 389— 
Wilkerson v. State, 263 S.W. 924, 
98 TexCr. 118—Rausch v. State, 
246 S.W. 1037, 93 TexCr. 211— 
Williams v. State, 282 S.W. 607, 
89 TexCr. 660. 

30 C.J. p 1110 note 97 [a]. 

(2) For willful or negligent aban¬ 
donment.—Williams v. State, 71 P. 
2d 496, 62 OkLCr. 298. 

(8) For neglect or failure to sup¬ 
port. 

Mass.—Commonwealth v. Whiston, 
27 N.B2d 703, 306 Mass. 65. 

Mo.—State v. Earnest, App., 162 S. 

W. 2d 338. 

S.C.—State V. Lynch, 184 S.B. 168, 
180 SC. 11—State v. Bagwell, 118 
S.E. 767, 126 S.C. 401. 

30 C.J. p 1110 note 97 [aL 

(4) For willful refusal or neglect 
to support. 

Cal.—^People v. Martin, 280 P. 161, 
100 Cal.App. 435. 

Wis.—Zitlow v. State. 262 N.W. 858, 
213 Wis. 493. 

(5) For abandonment or desertion 
and failure to support. 

Minn.—State v. Ford, 186 N.W. 812, 
161 Minn. 382. 

S.C.—State V. Haynes, 177 S.B. 785, 
174 S.C. 460. 

Tex.—Castellon v. State, 280 S.W. 

679, 103 TexCr. 121. 

30 C.J. p 1110 note 97 [a]. 

(6) For willful desertion, neglect, 
and refusal to provide.—Gilbert v. 
State, 71 S.W.2a 282, 126 TexCr. 296. 

Bvldenoe held InsnELoient to sus¬ 
tain conviction: 

(1) For abandonment or desertion. 
Ark.—^Dean v. State, 291 S.W. 808, 
173 Ark. 4. 

Ky.—^Barnes v. Commonwealth, 171 
S.W.2d 34, 294 Ky. 146. 
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ence of valid marriage,abandonment or deser- r criminal intent,35 the husband’s ability to support 
tion,32 nonsupport,33 good cause or justification,34 | his wife^^ or that he brought about his inability to 


Mo.—State v. Harrison, App, 107 S. 
W.2d 935-—State v Kahlert, App., 
260 S.W. 519. 

Keb.—Weber v. State, 240 X.W. 429, 

122 Neb. 369. 

N.J.—Davenport v. Davison, 126 A. 
656. 

Tex—Jackson v. State, 98 S.W.2d 
193, 131 TexCr. 287—Elmore v. 

State, 73 S.W.2d 107, 126 Tex.Cr. 
619—Thompson v. State, 64 S.'\V.2d 
977, 124 TexCr. 656—Turner v. 

State, 34 S.W.2d 266, 116 Tex.Cr. 
78—Davis v. State, 16 S.W.2d 826, 
112 Tex.Cr. 325—Gray v. State, 15 
S.W.2d 641, 112 Tex.Cr, 179—Ben¬ 
nett V. State, 4 S.W. 2d 62, 109 Tex. 
Cr. 237—Bnder v. State, 3 S.W.2d 
9S, 109 TexCr. 81. 

30 C.J. p 1110 note 97 [b], 

(2) For willtui abandonment or 
desertion.—Flowers v. State, 3 S.W. 
2d 1111, 109 Tex.Cr. 241—Elms v. 
State. 270 S.W. 856, 99 TexCr. 500— 
Parker v. State, 254 S.W. 991, 95 
Tex.Cr. 340. 

(3) For nonsupport. 

Ill.—People V. Spiefirel, 220 UkApp. 
129. 

Mo.—State v. Burgoldt, App., 299 S. 
W. 829—State v. Fuldner, App., 
274 S.W. 521—State v. Toung^, App., 
273 S.W. 1106. 

Pa—Commonwealth ex rel. Kohler v. 

Kohler, 100 Pa.Super. 846. 

S.C.—State V. Collins, 124 S.B. 388, 

123 S.C, 487. 

30 C.J. p 1110 note 97 [bj. 

(4) For willful nonsupport or 
neglect. 

Ala.—SL John v. State, 113 So. 821, j 
22 A1a.App. 115. 

Tex—^Bennett v. State, 4 S.W.2d 62, 
109 TexCr. 237. 

(5) For desertion and failure to 
provide.—Brooke v. State, 128 So. 
814, 99 Fla. 1275, 69 A.L.R. 1178— 
30 C.J, p 1110 note 97 [b]. 

(6) For willful abandonment or 
desertion and failure to provide. 
Mo.—State v. Higbee, App., 1X0 S. 

W.2d 789. 

Tex—Scciocca v. State, 271 S.W. 618, 

99 TexCr. 582. 

Va.—Painter v. Commonwealth, 124 
S.E. 431, 140 Va. 459. 

Prima facie evidence of wUlftlness 
Proof of desertion of wife in des¬ 
titute or necessitous circumstances, 
or neglect or refusal to provide for 
her maintenance and support, con¬ 
stitutes prima facie evidence that 
such desertion, neglect, or refusal 

WP.S ‘nrillfiil 

Cal.—People v. MarUn, 280 P. 161, 

100 CaLApp. 485. 

Iowa.—State v. Anderson, 228 N.W. 
853, 209 Iowa 510, 67 A.L.R. 1366 
—State V. Conway, 166 N.W. 596, 
182 Iowa 1236. 


Tex—Davis v. State, 16 S.W.2d 826, 
112 TexCr. 325—O’Brien v. State, 
234 S.W. 668, 9ft TexCr. 276. 
W.Va.—State v. Constable, 112 SE 
410, 90 W'.Va. 515. 

31. Bvideuce held sufficient to show 

(1) Marriage. 

Pa.—Commonwealth v, Haylow, 17 
Pa.Super. 541. 

RI.—State V. Tillinghast. 66 A, 181, 
25 H.L 391. 

(2) Invalid divorce.—State v, 

Cooke, 148 A. 385, 110 Conn. 348. 

Evidence of cohabitation. Justifies 
finding of an actual marriage.—State 

V. Schweitzer, 18 A. 787, 67 Conn. 
632, 6 L.R.A. 125. 

Evidence held insufficient to show 
foreign marriage invalid.—People v. 
Rosenzweig, 96 N.Y.S. 103, 47 Misc. 
584. 

32. Evidence held sufficient 

Mo.—State v. Tomek, App., 285 S.W. 
547. 

S.C.—State V. Barton, 17 S.B.2d 661, 
198 S.C. 256. 

30 C.J. p 1111 note 98 Ea]. 

Evidence held insufficient 
Ark.—^Dean v. State 291 S.W. 808, 
178 Ark. 4. 

N.Y.—^People ex rel. Ford v. Ford, 
207 N.Y.S. 245, 124 Misa 19. 

30 C.J. p 1111 note 98 £b]. 

dear proof reauired 
I N.Y.—^People ex rel. Ford v. Ford, 

' supra. 

33. Evidence held sufficient 

(1) Generally. 

N.Y.—^People v. Romalne, 109 N.Y.S. 

1100. 57 Misc. 571, 22 N.Y.Cr. 196. 
Tex—Williams v. State, 232 S.W. 
507, 89 TexCr. 560. 

(2) To sustain finding that fail¬ 
ure of defendant to furnish support 
was willfuL—State v. Kusak, 10 N. 

W. 2d 136, 243 Wis. 437. 

Evidence held insufficient 

Ala.—St John v. State, 118 So. 321, 
22 Ala.App. 115. 

Mo.—State v. Frederlci, App., 184 S. 
W. 170. 

34. Evidence held sufficient to show 
lack of good cause or Justification. 
MUnn.—State v. Ford, 186 N.W. 812, 

151 Minn. 882, 

Okk-Williams v. State, 71 P.2d 496, 
62 OkLCr, 298. 

S.C.—State V- Lynch, 184 S.B. 158, 
180 S.C. 11. 

30 C.J. p 1111 note 98 [aj (2), (3), 
Cc]. 

Evidence held Insufficient 

(1) To show good cause or Justi¬ 
fication. 

Ala.—^McCullers v. State, 159 So. 273, 
26 AlaJVpp. 314. 

Tex—^Huntley v. State, 266 S.W. 505, 
98 TexCr. 630. 
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(2) To show lack of good cause or 
justification. 

Mo—State v. Young, App, 273 S'W. 
1106—State v. Kahlert, App.. 260 S. 
W. 519 

Tex—Parker v. State, 254 S.W. 991, 
95 TexCr. 340. 

35. Evidence held sufficient 

Minn—State v. Foid, 1S6 N.W. 812, 
151 Minn 382. 

Evidence held insufficient 
Mo.—State v. Burgoldt, App.. 299 S. 
W. 829—State v, Kahlert. App., 260 
S.W. 619—State v. Rutledge. App., 
267 S.W. 1058. 

30 C.J. p 1111 note 99 [a], [b]. 

36. Evidence held sufficient 

Cal.—^People v. Martin. 280 P. 161, 
100 CalApp. 436. 

Iowa.—State v. Hill, 142 N.W. 231, 
161 Iowa 279. 

Evidence held Insufficient 
Mo.—State v. Burgoldt. App., 299 S. 
W. 829—State v. Young, App.. 273 
S.W. 1106—State v. Rutledge. App., 
257 S.W. 1058. 

N.Y.—^People ex reL Ford v. Ford, 
207 N.Y.S. 245. 124 Misc. 19. 

Tex—Davis v. State, 16 S.W.2d 826, 
112 TexCr. 325. 

Va.—^Painter v. Commonwealth, 124 
S.E. 431, 140 Va. 459. 

Prima fade case is made by proof 
of husband's having good trade and 
health.—State v. Bartley, 96 A 305, 
38 R.I. 414, L.R.A1916D 441. 
Substantial evidence 

Conviction of husband for with¬ 
holding means of support from wife 
held unauthorized, where there was 
no substantial evidence that hus¬ 
band controlled means of support or 
had ability to do so.—^Brooke v. 
State. 128 So. 814, 99 Fla. 1275, 69 A 
D.R. 1178. 

Uttle evidence is required in a 
prosecution for nonsupport of a wife 
and child to sustain a judgment re¬ 
quiring accused to pay five dollars 
per week toward their support— 
State V. State, 146 P. 286, 45 Utah 
381. 

Extent of earning power 

In proceeding to compel husband 
to support wife, evidence warranted 
conclusion that husband’s earning 
power was not limited to fifteen dol¬ 
lars per week.—Commonwealth ex 
rel. Elgart v. Blgart, 9 A2d 202, 137 
Pa.Super. 418. 

Ability of husband after leaving 
Where it is shown that before his 
departure accused had steady em¬ 
ployment at remunerative wages, the 
state is not required to prove that he 
had means or drew a salary after 
his departure.—Havlicek v. State, 165 
N.W. 261, 101 Neb. 782. 
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do so with criminal intent,^ the destitution or ne¬ 
cessitous circumstances of the wife,^® that the wife 
was without means of support^® or that she is, or 
is likely to become, a public charge,^® justification 
of wife in leaving her husband or in declining to 
live with him;^^ to justify an order requiring the 
husband to support his wife;^^ and to establish 
other matters in issue.^® 

§ 641. Trial 

General rules of trials In criminal cases apply in 
prosecutions for abandonment, and In accordance there¬ 
with questions of law are for the court and questions of 
fact are ordinarily for the Jury. The court should give 
full and correct instructions and they should not be mis¬ 
leading. 

While the general rules of trials in criminal cas¬ 


es apply in prosecutions for abandonment,^^ in view 
of the discretion vested in the trial court under 
Some statutes, it has been held that the trial court 
should attempt to compel the husband to support 
his wife and family without trial, or at least with¬ 
out conviction, except in extreme cases.'*^ 

Questions of law and fact. In accordance with 
general rules, questions of law are for the court,^® 
and what will justify a husband in leaving his wife 
is such a question according to some authorities,-47 
and a verdict should be directed for defendant hus¬ 
band if required by the evidence^^ or conceded 
facts.^® Questions of fact, however, where the ev¬ 
idence is conflicting must be submitted to the ju- 
ry.5® among them being the questions whether the 


37. Svide&ce beld Insufficient 

Mo.—State v. Rutledge, App., 257 S. 
W. 1058. 

38. Evidence held sufOLoieni 

Tex.—^Boyd v. State, 93 S.W.2d 1045, 
130 Tex.Cr. 131. 

Wash.—State v. McPherson, 130 P. 
481, 72 Wash. 371, Ann Cas.l9l4D 
687. 

Evidence held insnfficient 
Mo—State v. Harrison, App., 107 S, 
W.2d 935. 

Tex.—Jackson v. State, 98 S.W.2d 
193, 131 Tex.Cr. 287—Turner v. 
State, 34 S.W.2d 266, 116 Tex.Cr. 
78—^Flowers v. State, 3 S.W.2d 
1111, 109 TexCr. 241—^Patton v. 
State, 280 S.W. 684, 103 Tex,Cr. 
135—Prank v. State, 274 S.W. 673, 
101 Tex.Cr. 121. 

30 C-J. p 1111 note 3 [h]. 

Proof of wife’s inahiUty to support 
herself establishes her destitution.— 
State V. Dvoracek, 118 N.W. 399, 140 
Iowa 266. 

39. Svldenoe held insufficient 

Fla.—Busch v. State, 120 So. 762, 97 
Fla. 332. 

Mo.—State v. Frederici, App., 184 S. 
W. 170. 

40. Evidence held Insufficient 
N.Y.—^People ex rel. Ford v. Ford, 

207 N.Y.S. 246, 124 Misc. 19. 

30 C.J. p 1111 note 6 [al. 

Clear proof required 
N.Y.—People ex rel, Ford v. Ford, 
supra. 

41. Evidence held sufficient 

Pa.—Commonwealth v. Smcavage, 34 
A2d 266, 153 Pa.Super. 457—Com¬ 
monwealth V. Henderson, 17 A.2d 
692, 143 Pa.Super. 347—Common¬ 
wealth V. Goldstein, 160 A. 158, 
106 Pa.Super. 194. 

S.C.—State V. Bagwell, 118 S.E. 767, 
125 S.C. 401. 

Svldenoe held insufficient 

Conn.—State v. Allderige, 200 A 341, 
124 Conn. 377. 

N.J.—^Davenport v. Davison, 126 A 
656. 


Tex.—Flowers v. State, 8 S.W.2d 
1111, 109 TexCr. 241. 

42. Evidence held sufficient 

(1) Generally.—Commonwealth v. 
Henderson, 17 A2d 692, 143 Pa.Super. 
347—Commonwealth v. Goldstein, 160 
A. 158, 105 Pa Super. 194. 

(2) To sustain order as to amount. 
—Commonwealth v. Gensemer, 186 
A 867, 122 Pa.Super. 456. 

43. Evidence hM sufficient 

(1) To show place of abandon¬ 
ment—State V. Ford, 186 N.W. 812, 
151 Minn. 382. 

(2) To establish Jurisdiction of 
the offense.—^Biggs v. State, 23 S.W. 
2d 729, 114 TexCr. 484. 

(2) To warrant an order requiring 
accused to furnish his wife with 
support pendente lite.—^People v. An- 
krum, 121 N.B. 579, 286 Ill. 319. 

(4) To show antenuptial agree¬ 
ment that couple were to get mar¬ 
ried but were not to live together 
until husband finished high school. 
—Elmore v. State, 78 S.W.2d 107, 
126 TexCr. 519. 

(5) In prosecution of a husband 
for neglecting to support his wife, 
who refused to live with him while 
his mother remained with him, evi¬ 
dence supported finding that mother 
was financially able to maintain a 
separate home.—State v. Allderige, 
200 A 341, 124 Conn. 877. 

Evidence held ixisuffiolent to estab¬ 
lish that living with husband and 
his mother would have been obnoxi¬ 
ous or have Jeopardized wife's health. 
—State V. Allderige, 200 A 341, 124 
Conn. 377. 

44. Pa.—Commonwealth ex rel. v. 
Karn, 91 Fittsb.Leg.J. 63. 

30 C.J. p 1111 note 9. 

Bight to hearing 

Where a formal complaint was 
made by a wife that the husband 
abandoned aod failed to provide for 
her and their child and that he was 
in arrears under an order previous¬ 
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ly made, no further particulars of 
the previous order being given, and 
no return thereof being made, the 
husband was entitled to a trial, and 
conviction on the order of the magis¬ 
trate, without hearing evidence or 
examining witnesses, deprived him 
of his right to a day in court.—City 
of New York v. Bertschy, 200 N.Y.S. 
316. 

Wide disoretioiL 

Trial court has wide discretion In 
proceedings by a wife to obtain or¬ 
der for support.—Commonwealth ex 
rel. Maroney v. Maroney, 184 A 289, 
121 Pa.Super. 489. 

45. N.D.—State v. Chaffee, 259 N. 
W. 602, 65 N.D. 439. 

46. Pa.—Commonwealth ex rel. 

Mosey v. Mosey, 28 A2d 600, 160 
Pa,Super. 416. 

47. Iowa.—State v. Stout, 117 N.W. 
958, 139 Iowa 657. 

30 C.J. p 1111 note 12. 

48. Del.—State v. Weldin, 189 A 
686, 8 W.W.Harr. 168. 

Mo.—State v. Ball, App., 167 S.W.2d 
262, motion overruled 168 S.W.2d 
182—State v. Harrison, App., 107 
S.W.2d 935. 

S.C.—State V. Tucker, 110 S.H. 398, 
118 S.a 238. 

30 C.J. p 1111 note 13. 

Befusal to direct verdict held proper 
Tex—Allen v. State, 93 S.W.2d 417, 
130 TexCr. 230—^Deviney v. State, 
288 S.W. 804, 104 TexCr. 389. 

49. Mich.—^People v. Kellogg, 171 
N.W. 410, 206 Mich. 482. 

5a S.C.—State v. Nesmith, 194 S.H. 

160, 186 S.C. 341. 

30 C.J. p 1111 note 15. 

Evidence held suffioient to talce case 
to Jury 

Ala.—Gargis v. State. 194 So. 429, 
29 AUuApp. 208. 

Ark.—Stephens v. State, 288 S.W. 
926, 172 Ark. 398—^Dunham v. 

State, 276 S.W. 325, 169 Ark. 257. 
Mich.—^People v. Beckman, 214 N.W. 

I 950, 239 Mich. 590. 
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husband has willfully neglected to provide for the 
wife,51 whether she was left destitute^^ or in ne¬ 
cessitous circumstances,53 whether the husband’s 
support of her was reasonable,54 and whether he 
had good cause for the abandonment.55 

Instructions, General rules as to instructions 
are applicable in prosecutions for this ofifense,55 and 
in accordance therewith the court should submit all 
the issues in the case,57 and give full and correct 
instructions5S which are applicable to the plead¬ 
ings and evidence®^ and are not misleading.®® The 
failure to define such terms as “cohabit,” 51 “with¬ 
out good cause,”52 and “justification,” “destitute,” 
or “necessitous,”63 ordinarily is not error. 


Verdict and findings. In general, the verdict of 
the jury or the finding of the court must be suffi¬ 
cient to sustain conviction.®^ Judgment cannot be 
rendered on a general verdict of guilty, where the 
special finding of the jury is inconsistent \nth the 
general verdict.®® Under some statutes, where the 
overseer of the poor complains that a husband will¬ 
fully refuses or neglects to provide for his family, 
the justice, or the sessions on appeal, must first 
decide, either by his own or their own determina¬ 
tion or by the verdict of a jury when demanded, 
that the husband is guilty of the matters charged 
in the complaint before the justice or the sessions 
can adjudge him a disorderly person or direct him 
to pay money for his family’s support.®® 


N.C.—state v. Rowland. 172 S.E. 1S2, 
205 N.C. 544. 

51. Iowa.—State v. Anderson, 228 N. 
W. 353, 209 Iowa 510, 67 A.Li.R. 
1366—State v. Conway, 166 N.W. 
596, 182 Iowa 1236. 

N.C.—State v. Sneed. 150 S.E. 197, 
197 N.C. 668. 

Tex.—Gilbert v. State, 71 S.W.2d 282, 
126 Tex.Cr. 296. 

Good faitb. 

In prosecution for nonsupport, jury 
cannot substitute their judgment as 
to validity of defendant's reason for 
not working, but may only deter¬ 
mine facts with reference to his good 
faith, and must acquit defendant un¬ 
less good-faith element is absent.— 
Zjtlow V. State, 262 N.W. 368, 213 
Wis. 493. 

52. Ala.—St, John v. State, 113 So. 
321, 22 Ala.App. 115. 

Del.—State v. Weldin, 189 A. 586, 8 
W.W.Harr. 158. 

W.Va.—State v. Constable, 112 S.E. 

410. 90 W.Va. 515. 

30 C.J. p 1111 note 17. 

53. Ala.—Crossley v. State, 145 So. 
170, 26 AlaApp. 284—St John v. 
State, 113 So. 321, 22 Ala.App. 115. 

30 C.J. p 1111 note 18. 
ifflzed questlou of law and fact 
Del.—State v. Weldin, 189 A 586, 8 
W.W.Harr. 168. 

54. Mo,—State v. Frederic!, 192 S. 
W. 464, 269 Mo. 689. 

56. Ala—^McCullers v. State, 159 So. 
273, 26 AlaApp. 314—Crossley v. 
State, 145 So. 170, 25 AlaApp. 284. 

S.C.—State V. Nesmith, 194 S.E. 160, 
186 S.C. 341—State v. Redmond, 
148 S.B. 474, 150 S.a 462. 

30 C.J. p 1111 note 20. 

se. Wis.—Jenness v. State, 79 N.W. 

769, 103 Wis, 653. 

30 C.J. p 1111 note 22. 

57. Ala—St John v. State, 113 So. 
321, 22 AlaApp. 115. 


S.C.—State V. Lancaster, 133 S.E 
824, 135 S.C. 412 

Tex—^Morgan v. State, 300 S.W. 49, 
108 Tex,Cr. 154—Taylor v. State, 
247 S-W. 513, 93 Tex.Cr. 317—O'¬ 
Brien V. State. 234 S.TV. 668, 90 
Tex.Cr. 276. 

30 C.J. p 1112 note 23. 

General terms 

The submission of Issues In gen¬ 
eral terms may be sufficient—^Bas¬ 
kins V. State. 171 S.W. 723. 75 Tex. 
Cr. 637. 

58. Ala—Scott V. State, 123 So. 99, 
23 AlaApp 211. 

Instructions held improper, exroue. 

ons, or properly refused 
Ark.—Stephens v. State, 288 S.W. 
926, 172 Ark. 398. 

Iowa.—State v. Gude, 206 N.W. 584, 
201 Iowa 4—State v. Weynpller, 
198 NW. 780, 197 Iowa 1273. 

Mo.—State v. Clanton, App., 250 S. 
W. 923. 

N.C.—State v. Johnson, 139 S.E. 697, 
194 N.C. 378. 

Tex,—Watson v. State, 95 S.W.2d 
414, 131 Tex.Cr 44—^Ender v. State, 
3 S,W.2d 98, 109 Tex.Cr. 81. 
Instructions held proper or not ex« 
roneous 

Kan,—State v. Wohlfort, 264 P. 317, 
123 Kan. 62. 

Mo.—State v. Evans, App., 83 S.W. 
2d 218—State v. Tomel^ App., 286 
S.W. 647. 

N.J.—State V. Garris, 121 A 292, 98 
N.J.Law 608. 

N.a—Hyder v. Hyder. 1 S.B.2d 640, 
215 N.C. 239, 

1 S.a—State V. Barton, 17 S.E,2d 661, 
198 S.C. 256. 

Tex.—O’Brien v. State, 234 S.W. 668, 
90 Tex.Cr. 276. 

Omission of words 
Instruction to convict defendant if 
he was the husband of prosecutrix 
and if he had abandoned and deserted 
her was held not erroneous, as omit¬ 
ting word “defendant” prior to alle¬ 
gation of abandonment.—State v. 
Tomek, Mo.App., 285 S.W. 547. 
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59. Mo.—State v. Greenup, 30 Mo. 
App. 299. 

30 G.J. p 1112 note 24. 

eo. Ark.—Stephens v. State, 288 S. 

W. 926, 172 Ark. 398. 

Iowa.—State v. Wright, 205 N.W. 

325, 200 Iowa 772 
SO C.J. p 1111 note 22 [eL 
Instruction held not misleading 
Fla—Whitton v. State, 111 So. 514, 
93 Fla. 97. 

61. Mo.—State v. Vollenwelder, 67 
S.W. 942, 94 Mo.App 158. 

62. Neb.—Graham v. State, 184 N. 
W. 249, 90 Neb, 668. 

30 C.J. p 1112 note 27. 

63. Tex.—Turner v. State, 209 S.W. 
406, 84 Tex.Cr. 605, 

64. Ill.—^People V. Herrick, 200 DL 
App. 428. 

! Ccnstructlon of findings 

In wife’s proceedings for support, 
a ruling by trial court that a separa¬ 
tion agreement was entered into in 
good faith without fraud or coercion 
and that court could not find that 
agreement was reasonable could not 
be construed as a finding that agree¬ 
ment was unreasonable.—Common¬ 
wealth ex rel. Mosey v. Mosey, 28 
A2d 600, 150 Pa.Super. 416. 

65b Mich.—^People v. Piper, 16 N.W. 

523, 50 Mich. 390. 

30 C.J. p 1112 note 32. 

Pinding xiot inoonsisteut 
Where a complaint under a statute 
making failure to support wife “or” 
children an offense charges a failure 
to support wife “and” children, a 
verdict of guilty as charged is not 
vitiated by a special finding that 
defendant is not guilty as to the 
wife but is guilty as to the children. 
—State V. Sutcliffe, 25 A 654, 18 R. 
I. 63. 

66b N.J.—^McLorlnan v. Ryno, 10 A 
189, 49 N.J.Law 603—State v. Mc- 
Lorinan, 43 N.J.Law 410. 
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§ 642. Judgment or Order in General 

A Judgment or order fn a criminal proceeding for 
abandonment must comply with the statute under which 
the proceeding Is brought. 

The j'udgment or order entered in a criminal pro¬ 
ceeding for the abandonment of a wife must be 
within the jurisdiction of the court and must com¬ 
ply with the statutory provisions®^ and the general 
requirements of the criminal law.®® An order of 
support is generally held not to be a final order,®® 
since it may be modified or vacated on proper 
cause, as considered infra § 644, and it is presumed 
to be all inclusive for the purpose of paying for 
the wife’s necessaries.^® 


§ 643. Alimony; Periodical Payments 

Under some statutes, the court may, In a prosecution 
for abandonment and nonsupport, suspend sentence and 
order the husband to make certain payments for his wife’s 
support. 

Under some statutes, which have been generally 
held valid,7i after conviction, instead of immedi¬ 
ately sentencing defendant to pay a fine, to be im¬ 
prisoned, or both, as the case may be, the court 
may suspend sentence and permit*^® or order^® de¬ 
fendant to make certain periodical payments for 
the support of the wife. The judgment must be 
definite as to the amount payable^^ and as to the 
time of pa>Tnent.'^® It has been held that the re¬ 
quirement of periodical payments is not, strictly 


67. N.J.—^Hagopian v. Hagopian, 20 
A.2d 436, 130 N.J.Eq. 38—Daven¬ 
port V. Davison, Sup., 126 A. 656. 
Pa.—^Lapollo v. Lapollo, 33 Luz.Leg. 

Reg. 38. 

Order invalid 

Where husband was charged with 
desertion and nonsupport under stat¬ 
ute of 1867, which is a ‘"quasi crim¬ 
inal statute,” and subsequently the 
proceeding was shifted to, and sub¬ 
sequent steps were taken under, 
statute of 1903, making desertion by 
husband a misdemeanor, which is 
""criminal statute,” an order for sup¬ 
port subsequently made under stat¬ 
ute of 1867 and without Jury trial 
was InvaUd.—Commonwealth v. Wid- 
meyer, 26"^A.2d 125, 149 Pa.Super. 91. 
Support pending appeal 

(1) Juvenile court may require 
wife’s temporary support, pending 
appeal in circuit court in prosecu¬ 
tion for wife desertion.—parte 
Blue, 118 So. 147, 218 Ala. 113, grant¬ 
ing certiorari Ex parte Caylor, 118 
So. 145, 22 Ala.App. 592. 

(2) Appellate court cannot assume 
le^slative intent to empower cir¬ 
cuit Judge to require payments to 
wife pending appeal from conviction 
of desertion or nonsupport—^Ex par¬ 
te Caylor, 118 So. 145, 22 AlaApp. 
692, certiorari granted Ex parte Blue, 
118 So. 147, 218 Ala 113. 

8a Pa—City of Philadelphia v. 

Dezsi, 66 Pa Super. 414. 

30 C.J. p 1112 note 36. 

ITotice to defendant 
To authorize the entry of a valid 
Judgment for temporary support in 
a nonsupport proceeding under the 
statute, petition for that purpose 
must be died therein, and notice 
thereof given defendant, a petition 
alone not being sufficient.—State v. 
Goudy, 119 S.B. 686, 94 W.Va 642. 

89. Pa—Commonwealth ex rel. 
Barnes v. Barnes, 30 A.2d 437, 161 
PaSuper. 202—Commonwealth ex 
rel. Binney v. Binney, 22 A.2d 698, 
146 PaSuper. 374—Commonwealth 


ex rel. Camp v. Camp, 21 A.2d 449, 
146 Pa.Super. 24—Commonwealth 
ex rel. Barnes v. Barnes, 14 A.2d 
164, 140 PaSuper. 397—Common¬ 
wealth ex rel. Crabb v. Crabb, 180 
A. 902, 119 Pa.Super. 209—Com¬ 
monwealth V. Fitzpatrick, 31 Del. 
Co. 26. 

70. Pa—Commonwealth v. Surovitz, 
25 A.2d 761, 148 PaSuper. 342. 

71. Ill.—^People V. Helse, 100 IT.E. 
1000, 267 Ill. 443. 

30 C.J. p 1112 note 36. 

Statute held invalid 
Miss.—State v. Jackson, 109 So. 724, 
143 Miss. 746. 

72. Lia—State v. McDermott, 90 So. 
636, 160 La 125. 

30 C.J. p 1112 note 38. 

73. Ala—^Law v. State, 191 So. 803, 
806, 238 Ala 428, citing Corpus 
Juris. 

N.Y.—^James v. James, 37 N.T.S.2d 
89, 178 Misc. 1041. 

N.C.—State v. Vickers, 147 S.B. 673, 
197 N.C. 62—State v. Vickers, 146 
S.E. 175, 196 N.C. 239. 

Pa—Commonwealth ex rel, Milne v. 
Milne, 29 A.2d 228, 150 PaSuper. 
606—Commonwealth v. Lowenstein, 
97 PaSuper. 424—Commonwealth 
V. Widmeyer, 31 Del.Co. 213. 

Tenn,—State v. Dixon, 196 S.W. 486, 
138 Tenn. 196. 

30 C.J. p 1112 note 39. 

Statute sui generis 
The statute relating to prosecu¬ 
tion for nonsupport of wife or desig¬ 
nated relatives is ‘"sui generis.”— 
State V. Pace, 29 A.2d 766, 129 Conn. 
570. 

Time when payments begrin 

(1) Where reviewing court direct¬ 
ed loweb court to require defendant 
to pay reasonable amount for support 
of petitioner, order should date from 
time of entry of decree originally ap¬ 
pealed from, and not from the date 
of the order on appeal.—Common¬ 
wealth ex rel. Herman v. Herman, 97 
Pa.Super. 453. 


(2) Order requiring husband in 
nonsupport case to make payments 
to wife from date testimony was 
completed was held erroneous, since 
order should become effective only 
from its date.—Commonwealth v. 
Ehrhart, 179 A. 868, 118 Pa.Super. 
293—Commonwealth ex rel. Herman 
V. Herman, 97 Pa.Super. 453. 
Execution merely suspended 

Judgment sentencing husband for 
nonsupport and suspending capias 
unless husband failed to pay was 
held not suspended Judgment but 
merely suspended execution.—State 
V. Vickers, 146 S.B. 176, 196 N.C. 239. 
Aggregate payment 
Sentence for nonsupport of wife 
imposing a term on the public works, 
or a fine, and providing for suspen¬ 
sion of execution of sentence on 
payment by accused of a specified 
sum per month for wife’s support, 
and giving of bond conditioned on 
such payment, required the aggre¬ 
gate payment for wife’s support of 
not more than the amount of the 
fine Imposed.—State v. Barton, 22 S. 
E.2d 586, 201 S.C. 225—State v. Groins, 
116 S.B. 232, 122 S.C. 192. 

Temporary support 
Order for temporary support of 
wife pending appeal to court of ap¬ 
peals was held within authority of 
circuit court, in prosecution of hus¬ 
band for desertion and nonsupport.— 
Ex parte Blue, 118 So. 147, 218 Ala. 
113, granting certiorari Ex parte 
Caylor, 118 So. 146, 22 Ala.App. 692. 

Payment to wife in another state 
An order directing payment to a 
wife in another state where she h€Ls 
established residence is valid.—Com¬ 
monwealth V. Hawkins, 80 PaSuper. 
620—Commonwealth v. Hopkins, 68 
PaSuper. 16. 

74. Pa—^Lapollo V. Lapollo, 88 Ltiz. 
Leg.Beg. 38. 

30 C.J. p 1112 note 39 [a]. 

76, N.C.—State v. Vickers, 146 S. 
E. 175, 196 N.a 289. 
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speaking, in the nature of a penalty,"^ but that it 
is merely the enforcement of a legal obligation by 
summary process,and that it cannot be imposed 
as a penalty or punishment,since the purpose of 
the order is to secure a reasonable allowance for 
the wife’s supportJ^ 

§ 644. -Amount 

The amount of the award, wKhIn statutory limita¬ 
tions, Is discretionary with the trial court, but the order 
may be increased, reduced, or vacated If the financial 


conditions of the parties change or where other proper 
reasons exist. 

Amount. The amount of the award to the wife 
is left largely to the discretion of the trial court, 
and it has been held that a husband should not be 
required to pay more than one third of his total 
income where the support of children is not in- 
volved.^^ It has also been held that various at¬ 
tendant circumstances should be considered,^^ such 
as the husband’s income, property, and earning abil- 
ity^ss gifts of money or other valuables regularly 


76. Pa.—Commonwealth ex rel. Ber- 
ardino v. Berardino, 96 Pa.Super 
288. 

30 C.J. p 1113 note 40. 

Corpus Juris has been cited in a 
case wherein defendant was prose¬ 
cuted for failure to support a minor 
child.—Law v. State, 191 So. $03, 806, 
238 Ala. 428. 

77. Ill.—People V. Golden, 167 Ill. 
App. 458. 

78; Pa.—Commonwealth ex rel. 
Milne v. Milne. 29 A.2d 228, 150 
Pa.Super. 606—Commonwealth ex 
rel. Martocello v. Martocello, 24 
A.2d 712, 148 Pa.Super. 40—Com¬ 
monwealth ex rel. Fort v. Port, 188 
A. 416, 124 Pa.Super. 161. 

30 C.J. p 1113 note 42. 

79. Pa.—Commonwealth ex reL 
Barnes v. Barnes, 30 A.2d 487, 151 
Pa.Super. 202—Commonwealth ex 
rel. Milne v. Milne, 29 A.2d 228, 150 
Pa.Super. 606—Commonwealth ex 
rel. Martocello v. Martocello, 24 
A.2d 712, 148 Pa.Super. 40—Com¬ 
monwealth ex rel. Fort v. Port, 188 
A. 416, 124 Pa.Super, 16L 

80. Ill.—See People v. Keyser, 196 
I11.APP. 617. 

Pa.—Commonwealth ex rel, Milne v. 
Milne, 29 A.2d 228, 150 Pa.Super, 
606—Commonwealth v. Surovitz, 
25 A.2d 761, 148 Pa.Super. 342— 
Commonwealth ex rel. Crandall v. 
Crandall. 21 A.2d 236, 146 Pa. 
Super. 359—Commonwealth ex rel. 
Shots V. Shotz, 198 A. 472, 130 Pa. 
Super. 561—Commonwealth ex rel, 
Betz V. Betz, 193 A. 338, 127 Pa. 
Super. 98—Commonwealth v. Mc¬ 
Clelland, 167 A. 367, 109 Pa.Super. 
211—Commonwealth v. Blacha, 49 
Dauph.Co. 36—Commonwealth v. 
Shank, 47 DauphCo. 231—Com¬ 
monwealth V. Poirier, 30 Del.Co. 
163—Commonwealth v. Allison, 68 
Montg.Co. 313. 

30 C.J. p 1113 note 43. 

Award to wife as separate mainte¬ 
nance see supra § 624. 

Awards held proper ox not excessive 

(1) Five hundred dollars a month. 
—Commonwealth v. May, 77 Pa. 
Super. 40. 

(2) One hundred dollars a month. 
—Commonwealth ex rel. Camp v. 
Camp, 21 A.2d 449, 146 Pa.Super. 24. 
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(3) Forty-five dollars a month.— 
Commonwealth v. Sincavagre, 34 A. 
2d 266, 153 Pa.Super. 457. 

(4) Forty dollars a month.—Com¬ 
monwealth V. Henderson, 17 A.2d 692, 
143 Pa.Super. 347—Commonwealth v. 
McClelland. 167 A. 367, 109 Pa.Super. 
211 . 

(5) Forty dollars a week.—Com¬ 
monwealth ex rel. Hirst v. Hirst, 172 
A. 160, 113 Pa.Super. 169. 

(6) Thirty dollars a week.—Com¬ 

monwealth ex reL Duff v. Duff. 97 Pa. 
Super. 576—Commonwealth v. 

Drumm, 47 Dauph.Co., Pa.. 215. 

(7) Twenty-five dollars a week.— 
Commonwealth ex reL Suess v. 
Suess, 100 Pa.Super. 437. 

(8) Ten dollars a week.—Common¬ 

wealth ex rel. Elgart v. Elgrart, 9 A. 
2d 202, 137 Pa.Super. 418—Common¬ 
wealth ex reL Heck v. Heck, 173 A. 
449, 113 Pa.Super. 696—Common¬ 

wealth ex reL Shearod v. Sheared, 44 
Pa.Dlst & Co. 361. 

(9) Five dollars a week.—Common¬ 
wealth ex rel. Boysen v. Boysen, 2 
A.2d 668, 133 Pa.Super. 329. 

(10) Other awards.—Common¬ 
wealth ex rel. Lluzzi v. Liuzzi, 15 
A.2d 788, 142 Pa.Super. 239—Com¬ 
monwealth V. Spadine, 196 A. 898, 
130 Pa.Super. 77—Commonwealth v. 
Burton, 166 A. 543, 102 Pa.Super. 
696—30 aj. p 1113 note 43 [bj. 
Awards held excessive 

(1) One hundred dollars a month. 
—Commonwealth v. Lozier, 96 Pa. 
Super. 138. 

(2) Fifty dollars a week.—Com¬ 
monwealth V. Kramer, 80 Pa.Super. 
210 . 

(3) Thirty-live dollars a week-— 
Commonwealth v. Leonard, 98 Pa. 
Super. 21—Commonwealth v. Slade, 
91 Pa.Super. 633. 

(4) Other awards.—(Commonwealth 
ex rel. Snyderman v. Snyderman, 168 
A. 331, 110 PfiuSuper. 862. 

8L Pa.—Commonwealth ex rel. 
Milne v. MUne, 29 .A ‘'d 228, 150 
Pa.Super. 606—Commonwealth ex 
rel. Jamison v. Jamison, 27 A.2d 
636, 149 Pa.Super. 604—Common¬ 
wealth ex rel. Martocello v. Marto¬ 
cello, 24 A.2d 712. 148 Pa.Super. 
40—Commonwealth ex rel. Shotz v. 
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Shotz, 198 A. 472, 130 Pa.Super. 
561—Commonwealth ex rel Fort 
v. Fort, 188 A. 416, 124 Pa.Super 
151—Commonwealth v. Gensemer, 
185 A. 867, 122 Pa.Super. 456— 
Commonwealth ex rel. Suess v. 
Suess, 100 Pa.Super. 437—Com¬ 
monwealth ex rel. Coats v. Coats, 
97 Pa. Super. 193—(Commonwealth 
V. Gilleland, 93 Pa Super. 307— 
Commonwealth v. Slade, 91 Pa 
Super. 533—Commonwealth v. 
Kramer, 80 Pa.Super. 210. 

82. Mass.—Commonwealth v. Whis- 
ton, 37 H.B.2d 703, 306 Mass. 65. 

Pa.—Commonwealth ex rel Barnes 
V. Barnes. 30 A.2a 437, 151 Pa. 
Super. 202—Commonwealth v. 
Surovitz. 25 A 2d 761, 148 Pa.Super. 
342—Commonwealth ex rel. Bin- 
ney v. Binney, 22 A.2d 598, 146 
Pa.Super. 374—Commonwealth ex 
rel. Crandall v. Crandall, 21 A.2d 
236, 145 Pa.Super. 359—Common¬ 
wealth ex rel. Betz v. Betz, 193 A. 
838, 127 Pa.Super. 98—Common¬ 
wealth ex rel. Wattenscheidt v. 
Wattenscheidt, 175 A. 294, 115 Pa. 
Super. 84. 

83. Pa.—Commonwealth ex rel. 
Binney v. Binney, 22 A.2d 598, 146 
Pa.Super. 374—Commonwealth ex 
rel. Betz v. Betz, 193 A. 338, 127 
Pa. Super. 08—Commonwealth v. 
Drumm, 47 Dauph.Ck>. 215—Com¬ 
monwealth V. Poiner, 30 DeLCo. 153 
—Commonwealth v. Murray, 27 
Del.Co. 614—Commonwealth v. 
Graver, 17 Lehigh CO.L.J. 276— 
Commonwealth v. Hubler, 4 Sch, 
Leg.Hec. 430—Commonwealth v. 
Bambrick, 4 Sch.Leg.Bec. 371. 

XXcome at time of heaxlng 

Order for wife’s support must be 
based on husband’s property, income, 
and earning ability at time of hear¬ 
ing, and not at some previous time. 
—Commonwealth ex rel. Fort v. Port, 
188 A. 416, 124 Pa.Super. 151. 
Seasonal bnsinesB 
Where husband’s business was a 
seasonal one and only testimony of¬ 
fered by husband concerning his in¬ 
come during the year that the pro¬ 
ceeding for support order was 
brought related to earnings for two 
months in which there was a sea¬ 
sonable decrease in business, and 
'there was no full disclosure of in- 
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received by either spouse,regular earnings or 
income of the wife,^® and the conditions under 
which the family lived.^® 

Modification, Since an order entered in a pros¬ 
ecution for abandonment is not a final order, as 
considered supra § 642, modification of an order 
for periodical payments in favor of the wife, either 


by increase, decrease, or total discontinuance, is 
within the discretion of the court,and such order 
will be modified when the financial conditions of 
the parties change or other proper reasons exist.^® 
Good faith in the application, together with a per¬ 
manent change in circumstances, is necessary to 
warrant modification of a support order.89 Al- 


come for those two months, the sup¬ 
port order entered against the hus¬ 
band could properly be based on 
husband’s income for the preceding 
year.—^Commonwealth ex rel. Binney 
V. Binney, 22 A.2d 598, 146 Pa.Super, 
374. 

84. Pa.—Commonw’ealth ex rel. Betz 
V. Betz, 193 A. G38. 127 Pa.Super. 
98. 

85. Pa.—Commonwealth ex rel. 
Schoenfeldt v. Schoenfeldt, 27 A. 
2d 472, 149 Pa.Super. 456—Com¬ 
monwealth ex reL Liuzzi v. Liuzzi, 
15 A.2d 738. 142 Pa Super. 239— 
Commonwealth ex rel. Shotz v. 
Shots, 198 A. 472, 130 Pa.Super. 
561—Commonwealth ex rel. Lee v. 
Lee, 99 Pa.Super. 54—Common¬ 
wealth V. Roepke, 20 Lehigh Co.J-i. 
J. 32. 

88. Pa.—Commonwealth ex rel- Bin¬ 
ney V. Binney, 22 A2d 598, 146 
Pa.Super. 374. 

87. Pa.—Commonwealth ex rel. 
Spieldock Y. Spieldock, 188 A 601, 
124 Pa.Super, 394—Commonwealth 
ex rel. Snyder v. Snyder, 182 A 62, 
120 Pa.Super. 189—Commonwealth 
ex rel. Sentz v. Sentz, 173 A 442, 
114 Pa.Super. 75—Commonwealth 
ex reL Berardino v. Berardino, 99 
Pa.Super. 532—Commonwealth ex 
rel. Shearston v. Shearston, 97 Pa. 
Super. 471—Commonwealth v. Lo- 
wenstein, 97 Pa.Super. 424—Com¬ 
monwealth V. Mitchell, 24 Pa.Dist. 
& Co. 391—Commonwealth v. Kam, 
91 Pittsb.Leg.J. 63. 

30 C.J. p 1113 note 46. 

Vacatlott or termltwfclon 
“To vacate this order would he to 
wipe it out completely, rendering 
the wife liable for the return of the 
payments made to her and should be 
done only where the order was im¬ 
properly entered in the first place. 
That is not the case here. The or¬ 
der was properly entered on the rec¬ 
ord as it stood at the date of its 
entry, nothing else could or should 
have been done, and consequently It 
should not be vacated and annulled 
with the effect above cited. Rather 
it should be terminated at this time. 
It now appearing on the record for 
the first time that the wife is not en¬ 
titled to any support from the de¬ 
fendant.”—Commonwealth v. Towns- 
ley, 30 Pa.Dist & Co. 209. 213. 
I>ebt8 iaOTizred after separatloiL 
In a proceeding agamst a husband 
for support of his wife from whom 


the husband had been separated, 
wherein the husband sought reduc¬ 
tion of an order of support, the hus¬ 
band could not be required to pay in¬ 
debtedness for hospital and physi¬ 
cian incurred by the wife after sepa¬ 
ration —Commonwealth v. Surovitz, 
25 A2d 761. 148 Pa.Super. 342. 

88. Pa.—Commonwealth ex rel. 
Barnes v. Barnes, 30 A2d 437, 151 
Pa.Super. 202—Commonwealth ex 
rel. Milne v. Milne, 26 A2d 207, 149 
Pa Super 100—Commonwealth ex 
rel. Binney v. Binney, 22 A2d 698, 
146 Pa.Super. 374—Commonwealth 
ex rel. Camp v. Camp, 21 A2d 449, 
146 Pa Super. 24—Commonwealth 
ex rel. Crandall v. Crandall, 21 A 
2d 236, 145 PaSuper. 359—Com¬ 
monwealth ex reL Martin v. Mar¬ 
tin, 4 A.2d 217. 134 PaSuper. 345 
—Commonwealth ex rel. Betz v. 
Betz. 193 A 338, 127 PaSuper. 98 
—Commonwealth v, McClelland, 167 
A 367, 109 PaSuper. 211—Com¬ 
monwealth ex rel. Berardino v. 
Berardino, 96 PaSuper, 288—Com¬ 
monwealth V. Fitzpatrick, 31 Del. 
Co. 26—Commonwealth v. Knode, 
90 PittsbLeg.J. 58. 

Tena—Smith v. State, 4 S.W.2d 351, 
156 Tenn, 599. 

Mezlts of original order 
On a petition to modify an order 
of support, the only question before 
the court is the determination of al¬ 
lowance, and the court Is not re¬ 
quired to review the merits of the 
original order.—Commonwealth v. 
Kopf. 48 Lanc-Rev., Pa, 1. 

Ability to pay 

Where husband had been ordered 
to make weekly payments for sup¬ 
port of wife, the fact that husband 
was not financially able to pay ar¬ 
rears was not a good, valid, or legal 
reason for revoking the original or¬ 
der.—Commonwealth ex rel. Howard 
V. Howard, 10 A2d 779, 138 PaSuper. 
505. 

Wife moat be worthy 

(1) Order of support in nonsup¬ 
port proceedings is predicated on the 
fact that the wife is worthy at the 
time of its entry and that she con¬ 
tinue to be worthy during its pen¬ 
dency.—Commonwealth ex rel. Crabb 
V. Crabb, 180 A 902, 119 PaSuper. 
209. 

(2) In a desertion and nonsupport 
proceeding, the court refused prose¬ 
cutrix’s petition to vacate an order 
suspending prior support orders, 
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where the record testimony con¬ 
vinced the court that prosecutrix was 
guilty of such conduct and indiscre¬ 
tions inconsistent and incompatible 
with her status as the wife of de¬ 
fendant, which bar her from any 
further support from her husband. 
—Commonwealth ex rel. v. Ellis, 91 
Pittsb.Leg.J., Pa, 66. 

Adultery of wife 

Where wife, after obtaining sup¬ 
port allowance from husband who 
was living in adultery, herself lived 
in meretricious relations with an¬ 
other, denial of support to wife was 
held proper as within the discretion 
of the trial court—Commonwealth 
ex rel. Crabb v. Crabb, supra—Com¬ 
monwealth V. Townsley. 30 PaDist. 
& Co. 209—Commonwealth v. Moser, 
17 Lehigh Co.L.J. 318. 

Beduction held proper 
Pa—Commonwealth ex rel. Milne v. 
Milne, 29 A2d 228, 150 PaSuper. 
606—Commonwealth ex rel. Bin¬ 
ney V. Binney, 22 A.2d 598, 146 
PaSuper. 374—Commonwealth ex 
rel. Port v. Fort, 188 A. 416, 124 
Pa.Super. 161—Commonwealth v. 
Sherritt 83 PaSuper. 301—Com¬ 
monwealth ex rel. Latta v. Latta 
52 Dauph.Co. 244. 

Ihorease held proper 
Pa.—Commonwealth ex rel. Jamison 
V. Jamison, 27 A2d 635, 149 Pa. 
Super. 604—Commonwealth ex rel. 
Barnes v. Barnes, 14 A2d 164, 140 
PaSuper. 397—Commonwealth ex 
rel. Kralik v. Kralik, 9 A2d 921, 
137 PaSuper. 666—Commonwealth 
ex rel. Simmler v. Simmler, 4 A 2d 
215, 134 PaSuper. 339—Common¬ 
wealth ex rel. Wattenscheidt v. 
Wattenscheidt 176 A 294, 116 Pa 
Super. 84. 

Beduotion held properly refused 
Pa—Commonwealth v. Surovitz, 25 
A2d 761, 148 PaSuper. 342—Com¬ 
monwealth ex rel. Crandall v. 
Crandall, 21 A2d 236, 146 PaSuper. 
359—Commonwealth v. Kopf, 48 
Lanc.L.Rev. 1—Commonwealth v. 
Bechtel, 56 Montg.Co. 71. 

89. Pa — Commonwealth ex ret 
Barnes v. Barnes, 80 A2d 437, 161 
PaSuper. 202—Commonwealth ex 
rel. Crandall v. Crandall, 21 A2d 
236, 146 PaSuper. 359—Common¬ 
wealth ex rel. Berardino r. Berar¬ 
dino, 99 PaSuper. 532. 

Petition 

Proceedings to modify or revoke a 
support order should be by petition 



42 C.J.S. HUSBAND 

though it has been held that the court has no ju¬ 
risdiction to modify such an order unless defend¬ 
ant was served with a copy of the petition for mod¬ 
ification, or otherwise took part in the proceed¬ 
ings,the disposition of a petition for modification 
of such an order does not necessarily require an 
oral hearing or the taking of testimony.®^ 

The burden of proof is on the husband as movant 
to show why an order of support should be modi¬ 
fied or vacated,®^ and such burden is on him in a 
proceeding by the wife for the increase of an or¬ 
der temporarily reduced.^3 Modification of an or¬ 
der cannot be made retroactive and will not affect 
the order prior to the date of the amending or¬ 
der.®^ 

§ 645. - Bond 

a. In general 


AND WIFE § 645 

b. Liability, defenses, and discharge of 

surety 

c. Action on bond 
a. In General 

Under some statutes, the court In prosecutions for 
abandonment and nonsupport may, to enforce an order for 
payments to the wife, require a bond, recognizance, or 
undertaking with sureties. 

Under some statutes a bond, recognizance, or un¬ 
dertaking with sureties may be required to enforce 
an order for the pajnnents to the wife,^^ and such 
provisions have been held penal and to be construed 
strictly,^® although the requirement of bond is not 
equivalent to a fine.®^ The court can fix the penal¬ 
ty of the bond,^8 or may require it to be condi¬ 
tioned for the support of the wife for a specific 
period,®^ and the amount required for such support. 


to modify based on present circum¬ 
stances, and not by petition to have 
the matter considered de novo.— 
Commonwealth v. Fitzpatrick, 31 Del. 
Co., Pa., 26. 

Payment of arrears 

(1) There is no hard and faat rule 
that arrears due under such an or¬ 
der must be paid before the order 
will be reduced or modified, al- 
thougrh, in practice, it is sometimes 
made a prerequisite.—Commonwealth 
ex rel, Martin v. Martin, 4 A,2d 217, 
134 Pa.Super. 346—Commonwealth ex 
rel. Berardino v. Berardmo, 99 Pa, 
Super. 532. 

(2) An application for reduction of 
an order of support must be made 
promptly and is too late when made 
after applicant is in arrears for 
several weeks.—Commonwealth v. 
Murray, 27 Del.Co., Pa, 614. 

90. Pa.—Commonwealth v. Lick- 
stein, 28 PaDist. & Co. 132, 85 
Pittsb.Legr.J. 294. 

Seasonable notice griving an oppor¬ 
tunity to be present and to be heard 
is all that is necessary, notwith¬ 
standing parties were no longer resi¬ 
dents of state.—Commonwealth ex 
rel. Milne v. Milne, 26 A.2d 207, 149 
Pa Super. 100. 

91. Pa—Commonwealth ex rel. 
Berardino v. Berardino, 99 Pa 
Super. 532. 

92. Pa—Commonwealth ex rel. 
Barnes v. Barnes, 30 A.2d 437, 161 
Pa Super. 202—Commonwealth ex 
rel. Crandall v. Crandall, 21 A.2d 
236, 145 PaSuper. 369—Common¬ 
wealth V. Snyder, 187 A. 816, 124 
PaSuper. 36—Commonwealth ex 
rel. Snyder v. Snyder, 182 A 62, 
120 PaSuper. 189—Commonwealth 
V. Murray, 27 Del.Co. 614. 

Bepoxt of court investigator 

Investigator, whose report was rea¬ 
son for reducing amount payable un¬ 


der order of support, must be sworn 
■•nd subjected to cross-examination. 
—Commonwealth v. Ritter, 91 Pa 
Super. 563. 

93. Pa—Commonwealth ex rel. Kra- 
lik V. Kralik, 9 A2d 921, 137 Pa 
Super. 565. 

94. Pa—Commonwealth ex rel. 

Milne v. Milne, 29 A.2d 228, 160 
PaSuper. 606—Commonwealth v. 
Henderson, 17 A2d 692, 143 Pa 
Super. 347—Commonwealth ex reL 
Martin v. Martin, 4 A.2d 217, 134 
PaSuper. 345—Commonwealth v. 
MacMaster, 88 PaSuper. 37. 

Remitting arroarages 

In the absence of statutes so pro-, 
vidingr, it has been held that the | 
court has no power to remit arrear¬ 
ages which accrued under a valid 
order of support.—Commonwealth ex 
rel. Martin v. Martin, 4 A2d 217, 134 
PaSuper. 345. 

95. S.C.—State v. Barton, 22 S.E. 
2d 585, 201 D.C. 226. 

30 C.J, p 1113 note 49. 

XTot a bail bond 

A husband’s bond for performance 
of his agreement to make payments 
to wife for support of their chil¬ 
dren as condition precedent to sus¬ 
pension of his sentence for wife and 
child desertion was not a ^*bail bond'* 
in the sense of an undertaking se¬ 
curing appearance of principal de¬ 
fendant, although instrument was 
taken in legal proceedings as se¬ 
curity for performance of obliga¬ 
tion imposed by a tribunal, within 
statute providing that sureties on in¬ 
demnity contracts taken at such pro¬ 
ceedings are called baiL—^Minnehaha 
County ex rel. Willadsen v. Wlllad- 
sen, S.D., 11 N.'W.2d 55. 

XTo power to suspend ezeoutloiL of 
sentence 

The statutes authorizing release 
of one charged with wife or child de- 
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sertion after his arrest and before 
trial or after conviction and before 
sentence, if he files undertaking to 
support wife or child, and provid¬ 
ing for forfeiture of undertaking and 
resumption of proceedings in case of 
default, give court no power to sus¬ 
pend execution of sentence on plea 
of guilty of such crime if defend¬ 
ant files such undertaking.—Minne¬ 
haha County ex rel. Willadsen v. 
Willadsen, supra. 

Order is. alternative 
Order directing husband to pay 
certain amount monthly for wife’s 
support and to file bond to comply 
therewith, and committing him to 
workhouse unless he files such bond, 
was held not oblectionable because 
not drawn in the alternative.—Com¬ 
monwealth V. McClelland, 167 A 367, 
109 Pa.Super. 211. 

96. N.T.—Goettmg v. Normoyle, 84 
N.B. 287, 191 N.T. 368. pfflrming 103 
N.T.S. 881, 119 App.Div. 143. 

97. N.T.—Goetting v. Normoyle, su¬ 
pra. 

98; Colo.—^Poole v. People, 52 P. 
1025, 24 Colo. 610, 66 Am.S.R. 246. 

99. Colo.—^Poole V. People, supra. 
30 C.J. P 1113 note 53. 

Prior expiration of sentence or dls- 
charge 

A condition, imposed by court in 
grranting order suspending sentence 
on plea of guilty of wife and child 
desertion, that husband agree to pay 
wife a specified sum monthly until 
their surviving child attained age of 
sixteen years and give bond as se¬ 
curity for performance of such ag^e®- 
|ment, was not illegal or unreason¬ 
able, so that undertaking was not 
discharged by expiration of sen¬ 
tence or husband's discharge there¬ 
from.—Minnehaha County ex rel. 
Willadsen v. Willadsen, S.D., 11 N. 
W.2d 65. 
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as previously fixed by the trial court, will generally 
not be disturbed.^ 

Instriimetifs not under, or complying Tvith, stat¬ 
ute, It has been held that a bond for support not 
strictly complying with the statute may be enforce¬ 
able as a voluntary bond,^ but that it is void if it isr 
for more than the sum specified in the order,^ but 
not so if it exceeds the amount prescribed by stat¬ 
ute ^ A mere contract to give money and a se¬ 
cured note for the support of the wife, approved by 
the court, is valid, although not the bond required,^ 
and cannot be modified by a subsequent contract 
which has not been approved;® and a contract be¬ 
tween husband and wife, made pending prosecu¬ 
tion, and providing for payments to the wife, is not 
void, although it stipulates that proceedings shall 
be suspended until default in pa>Tnent.^ 

A bond for this purpose executed to a wife by 
her husband is void under the strict rules of com¬ 
mon law, but such a bond may be binding on the 
surety, provided it is not wholly invalidated by 
fraud, illegality of consideration, conflict with pub¬ 
lic policy, or a vice of like character.® 

Misdescription of the payee officer is not fatal,® 
but a bond given to nonexistent officers is invalid.^® 
By virtue of statute, the strict formality of a seal 
may not be required.^^ 


b. liability, Defenses, and Discharge of Surety 

Liability on a bond given to secure enforcement of an 
order for payments to an abandoned wife may depend on 
vi^hether the bond is considered an absolute obligation or a 
mere Indemnity. General rules ordinarily are applicable 
with respect to defenses available, and the discharge of 
the sureties. 

The liability on the bond may depend on whether 
it is considered a fixed and absolute obligation^® 
or a mere indemnity.^® The mere failure to make 
a periodical payment may constitute a breach of 
the bond,and a surety may become liable as de¬ 
faults occur on each periodical payment ordered.^® 
Ordinarily it is not necessary to show that the wife 
has become a public charge ;i® but in some cases it 
has been held that plaintiff must at least establish 
a case that would entitle a third person to recover 
for necessaries furnished the wife.i^ 

Defenses available between private persons may 
be pleaded in an action on a recognizance in a de¬ 
sertion case,i® full or part payment being a com¬ 
plete or a partial defense.!® Other matters which 
have been held not to be defenses are: Adultery of 
the wife after the husband’s conviction;®® the hus¬ 
band’s personal incapacity and inability to earn 
caused by insanity;®! support to the best of the 
husband’s ability;®® divorce, as to pa 3 rments due up 


N.Y.—Hebbera v. Levin, 129 N. 
Y.S. 1088. 145 App.Div. 416, modi¬ 
fying 123 N.Y.S. 1022, 68 Misc. 
311. 

2 . N.J.—Ditzel v- Block, 75 A. 473, 
79 KXLaw 261, 

Bleotioxi 

A statute providing that defend¬ 
ant may enter into a bond condition¬ 
ed that he will furnish his wife a 
home and necessaries or pay to a 
trustee a stated sum in lieu thereof 
has been held not to contemplate that 
he may be required to do both, or 
that he may be deprived of his right 
to furnish a home and necessaries 
Instead of paying such sum.—State 
ex rel. Poston v. Bell, 143 So. 151, 
106 Fla. 250. 

3. N.Y.—^Kings County v. Hammill, 
33 Hun 348. 

4. Neb.—Weichel v. Weichel, 172 N. 
W. 689, 108 Neb. 542. 

5. Iowa.—French v. French, 167 N. 
W. 137, 177 Iowa 682. 

6. Iowa.—^French v, French, supra. 

7. Neb.—Weichel v. Weichel, 172 N, 
W, 689, 103 Neb. 642. 

8 . W.Va.—Bolyard v. Bolyard, 91 
S.B. 629, 79 W.Va. 554, UR.A.1917D 
440. 

9. N.Y.—Tully V. Lewltz, 98 N.Y.S. 
829, 50 Mlsc 350. 

la N.Y.—^People V. Sagazei, 59 N. 


Y.S. 701, 27 Misc. 727, 14 N.Y.Cr. 
129. 

IL N.T.—Tully V. Lewitz, 98 N.Y.S. 
829, 50 Misc. 350. 

30 C.J. p 1114 note 67. 

Necessity for seal on bonds in gen¬ 
eral see Bonds § 16 b. 

12. PeL.—Commonwealth v. Grady & 
McNally, 95 Pa.Super. 108. 

30 C.J. p 1114 note 68. 

13. N.Y.—Goetting v. Normoyle, 84 
N.B. 287, 191 N.Y. 368, affirming 
103 N.Y.S. 881, 119 App.Div. 143— 
Hebbard v. Lee, 112 N.Y.S. 1059. 

30 C.J. p 1114 note 69. 

14. N.Y.—Severson v. Macomber, 106 
N.B. 72, 212 N.Y. 274, affirming 
138 N.Y.S. 260, 153 App.Div. 482, 
28 N.Y.Cr. 432. 

16w N.Y.—Severson v. Macomber, 
138 N.Y.S. 250, 153 App.Div. 482, 
28 N.Y.Cr, 432, affirmed 106 N.B. 72, 
212 N.Y. 274. 

S.D,—^Minnehaha County ex rel. Wil- 
ladsen v. Willadsen, 11 N.W.2d 56. 

16. Conn.—^Fresenius v. Levy, 108 
A. 540, 94 Conn. 244. 

30 aJ. p 1114 note 72. 

17. N.Y,—People v. Pettit, 74 N.Y. 
320. 

Liability of husband for necessaries 
furnished wife see supra § 60. 

18. Pa.—Commonwealth v. Fields, 
3 Lack.Jur. 111. 
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DSlay la notifying surety no defense 
Pa.—Commonwealth v. Bndler, 19 
Wash.Co., 86. 

Necessity of demand 
In a suit on a recognizance for 
the performance of an order of sup¬ 
port, a denial of demand will not 
avail the defendants, as the institu¬ 
tion of the action constitutes a de¬ 
mand for payment—Commonwealth 
V. Hartel, 28 Del.Co., Pa., 414. 

19. N.Y.—^Hebbard v. Levin, 129 N. 
Y.S. 1088, 145 App.Div. 416, modi¬ 
fying 123 N.Y.S. 1022, 68 Misc. 311. 
Bond dilfexlng from order of court 
No recovery can be had in an ac¬ 
tion against the principal and sure¬ 
ty on a bond where defendant made 
pa3nnents exceeding those specified 
in the bond, notwithstanding the or¬ 
der of the court was for a greater 
sum, the terms of the bond not be¬ 
ing in compliance therewith.—Com¬ 
monwealth V. Spangler, 16 Pa-DlsL 
& Co. 366. 

ao. N.Y.—Keller v. Foleron, 78 N. 
Y.S. 951, 36 Misc. 534. 

21 - N.Y.—Severson v. Macomber, 106 
N.B. 72. 212 N.Y. 274, affirming 
188 N.Y.S- 260, 163 AppJDiv. 482, 
28 N.Y.Cr. 432. 

23, Minn.—Drake v. Drake, 182 N. 
W. 717, 149 Minn, 62. 
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to the date of decree and the husband’s offer, 
subsequent to conviction, to cohabit with and sup¬ 
port the wife.24 The surety cannot question the 
conviction as establishing that the husband was lia¬ 
ble and able to support the wife when the judgment 
was rendered^s or dispute the recitals in, or the 
consideration for, the undertaking ;26 nor can he, 
on certiorari, question the regularity of the judg¬ 
ment of conviction 7 nor can the reasonableness 
of the conditions of support be referred to the de¬ 
cision of the jury.28 Likewise the surety cannot 
deny that complainant was his principal’s wife.^^ 

Discharge of surety. The surety is entitled to 
discharge on payment of the full amount of the 
bond,^® but he is not entitled to discharge without 
payment on the mere arrest of his principal,^! nor 
can a surety be absolved from liability by an offer 
to surrender the body of his principal.32 Howev¬ 
er, the court in its discretion may permit the surety 
to surrender his principal on payment of all ar¬ 
rearages and be discharged from further liability,^3 
but it will not do so in the absence of special cir- 

cumstances.34 

An undertaking is not discharged by the expira¬ 
tion of the principal’s sentence or by his discharge 
therefrom,35 or by the death of the principaL^e Al¬ 
so an order directing that a new bond be filed be¬ 
fore the expiration of the original bond does not 
discharge the surety from liability on the lat¬ 


ter,37 nor is a surety relieved from liability mere¬ 
ly because the court reduces the amount payable.^® 
However, liability of the surety ceases on satisfac¬ 
tion of arrearages accruing before the entry of an 
order changing the amount payable and the method 
of securing payment.33 

c. Action on Bond 

The bond, recognizance, or undertaking given to se¬ 
cure an order requiring payments to support an aban¬ 
doned wife may be enforced in the manner prescribed 
by statute or according to the local practice. 

The bond, undertaking, or recognizance given to 
secure an order requiring payments to support an 
abandoned wife may be enforced in the manner 
prescribed by statute, or according to the local prac¬ 
tice.^® Prior forfeiture of the bond is not a con¬ 
dition precedent to the enforcement of a liability 
thereunder in a court of civil jurisdiction.^^ 

Pleading, It has been held that plaintiff in the 
first instance need not allege and prove the partic¬ 
ular facts which authorized the court or judge to 
act against the husband,^ 3 and that the delivery or 
record of the instrument need not be alleged.^® It 
is necessary only to aver the facts which gave the 
officer jurisdiction, his proceedings thereon, the con¬ 
viction, the bond or recognizance reciting such mat¬ 
ters, with its condition, together with the breach, 
the statutes being referred to by their titles or in 
general terms.^^ An answer or plea which raises 


23. Pa.—Commonwealth v. Foltz, 60 
Pa.Super. 576. 

SO C.J. p 1114 note 80. 

24. N.T.—-Tully v. Stout, 96 N.T.S. 
1080. 

25. N.T.—Severson v, Macomber, 106 
N.E. 72, 212 N.T. 274, affirming 
138 N.T.S. 260, 163 App.Div. 482, 
28 N.T.Cr. 432. 

26. N.T.—Severson v. Macomber, su¬ 
pra. 

27. N.J.—^Eckerson v. Boyle, Sup.» 
68 A. 796. 

28. N.T.—People v. Pettit, 74 N.T. 
320, reversing 8 Hun 416. 

29. N.T.—Kings County v. O'Rourke, 
34 Hun 349. 

30 C.J. p 1114 note 86. 

30. Pa.—Commonwealth v. Schlotz- 
bauer, 22 Pa.Disi. 700. 

Payments prior to ezscntlon 

Payments by the surety prior to 
the issuance of execution have been 
held not applicable to the discharge 
of his liability euB surety,—Common¬ 
wealth v. Grady & McNally, 96 Pa. 
Super. 108—Commonwealth v. Sigel, 
32 Pa.I>ist & Co. 269. 

31. Pa.—Commonwealth v. Duke, 18 
Pa.Dist 446. 

3& Pa.—Commonwealth, to Use of 


Clark, V. Clark, 187 A. 225, 123 
Pa.Super. 402. 

30 C.J. p 1114 note 90. 

33. Pa.—Commonwealth v. Wickert, 
14 Pa.Dist. 674. 

W.Va.—State v. Cox, 167 S.B. 591, 
113 W.Va. 233. 

34. Pa.—Commonwealth v. Keller, 
25 Pa.Dlst. 171. 

35. S.D.—^Minnehaha County ex rel. 
Willadsen v. Willadsen, 11 N.W.2d 
65. 

36. S.D.—^Minnehaha County ex reL 
Willadsen v. Willadsen, supra. 

37. Snidorsement on bond 
Sureties on a bond given on May 

7, 1901, for the term of one year for 
the support of the principal's wife 
and children, are liable on such bond 
for the portion of the year after 
July 1, 1901, although the court in¬ 
dorses on the bond a decree direct¬ 
ing that a new bond be given before 
July 1, 1901, to comply with the 
order of the court which directed 
that payments should be made by 
the husband to his wife '‘until the 
further order of the court."—^Keefer 
V. Keefer, 28 Pa.Super, 266. 

3a Pa.—Commonwealth v. Fawner, 
96 PaSuper. 606—Commonwealth 
V. Mendelsohn, 83 PaSuper. 593— 
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Commonwealth v. Sigel, 32 Pa 
Dist. & Co. 269. 

39. Pa—Commonwealth v. Pawner, 
96 PaSuper. 606. 

40. W.Va—Bolyard v, Bolyard, 91 
S.B. 629. 79 W.Va 554, L.R.A. 
1917D 440. 

Who may sue 

A wife, whose husband executed 
bond for performance of his agree¬ 
ment to pay her monthly sum for 
their children's support as condition 
precedent to suspension of his sen¬ 
tence for wife and child desertion, 
had no right to bring action in 
county's name after husband's death 
for declaratory Judgment determin¬ 
ing liability of surety on bond for 
payments subsequently becoming due 
under agreement.—^Minnehaha Coun¬ 
ty ex reL Willadsen v. Willadsen, S. 
D., 11 N.W.2d 55. 

41. S.D.—^Minnehaha County ex reL 
Willadsen v. Willadsen, supra. 

30 C.J. p 1114 note 95. 

42. NT.—Tully v. Lewitz. 98 N.T.S. 
829, 50 Misc. 360. 

j 43. NT.—People v. Mitchell, 3 NT. 
I Super. 191. 

144. NT.—People v. Mitchell, supra. 
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no issue which requires proof to entitle plaintiff to 

judgment is insufficient.^® ^ <iur€ss through 

arrest in a lawful proceeding is insufficient where it 
does not aver that the proceeding was instituted 
without just cause, or that, if founded on just 
cause, it was prosecuted for improper purposes.**® 

A motion for a judgment on the pleadings and 
record may be granted where the answer or plea 
admits the breach and does not raise an issue which 
requires proof to entitle plaintiff to judgment.**^ 

Evidence, Mere prior conviction for neglect to 
support is not evidence of a subsequent breach of 
condition.*® 

Judgment, Judgment in an action on such a re¬ 
cognizance should be entered for the full amount of 
the penalty, but the sum due at the time of entry 
should be liquidated*® and execution should be is¬ 
sued for that amount only,®® and subsequent de¬ 
faults should be liquidated before issuing a second 
scire facias.®^ A nonsuit is properly entered in an 
action of assumpsit on a bond where a new order 
was made and a new recognizance was given prior 
to default in making pajmients.®® 

I 646. -Commitment as for Contempt 

An order of support in a criminal proceeding may 
sometimes be enforced In a proceeding as for civil con¬ 
tempt. 

Under some statutes the husband is subject to ar¬ 


rest and commitment to jail on his failure to com¬ 
ply with the order for the wife’s support,®® and the 
entry by a defendant of a recognizance with ap¬ 
proved surety does not bar the court from commit¬ 
ting him for contempt,®* the proceeding, it seems, 
being in the nature of a punishment as for a civil 
contempt,®® and not a capias ad satisfaciendum.®® 
While an order for commitment for contempt is 
w-ithin the discretion of the court,®^ it cannot dis¬ 
pose of the petition summarily without a hearing.®® 

Discharge after commitment, A showing of in¬ 
ability to comply with the order may entitle de¬ 
fendant to discharge from imprisonment;®® but it is 
necessary that such inability appear to the satisfac¬ 
tion of the court.®® 

§ 647. -Seizure of Property 

Under some statutes, seizure of the defaulting hus¬ 
band’s property to satisfy the order of support Is au¬ 
thorized. 

Under some statutes seizure of the defaulting 
husband’s property to satisfy the order of support is 
authorized.® 1 It has been held that assumpsit will 
lie against him to recover accrued amounts due.®® 
It has also been held that the husband’s distributive 
interest in estate of another may be reached by the 
wife by bill in equity.®® 

§ 648. - Sentence for Crime 

A sentence of defendant to imprisonment must comply 
with the requirements of the statutes. 


45. Minn.—^Drake v. Drake. 182 N.W. 
717, 149 Minn. 62. 

48. W.Va.—^Bolyard v. Bolyard, 91 
S.B. 529, 79 W.Va. 554, L,R.A. 
1917D 440. 

47. Minn.—^Drake v, Drake, 182 N. 
W. 717, 149 Minn. 62. 

30 C.J. p 1115 note 8. 

48. IST.T.— -People v. Pettit, 74 N.T. 
320. 

SO C.J. p 1115 note 4. 

49- Pa.—Commonwealth v» Selders, 
1 Pa.Dist. 264. 

60. Pa.—Commonwealth v. Seiders, 
supra—CommonwecUth v. De Burt, 
7 Pa-Super. 230. 

51. Pa.—Commonwealth v. Seiders, 
1 Pa.Dist. 264. 

52. Pa.—Commonwealth v. Pawner, 
96 Pa.Super. 606. 

63. DeL—Kozlowskl v. Board of 
Trustees of New Castle County 
Workhouse, 118 A. 596, 2 W.W. 
Harr. 29. 

Pa.—Commonwealth ex reL Liuzzi v. 
Diuzzi, 15 A.2d 738. 142 Pa.Super. 
239—Commonwealth v. Varner, 156 
A. 545. 108 Pa.Super. 149—Common¬ 
wealth V. Karn, 91 Pittsb.Leg.J. 
63. 


Va.—Wright v. Wright, 178 S.B. 884, 
164 Va. 245. 

30 C.J. p 1116 note 11. 

Statute held, valid 

Mass,—^Petition of Kelley, 197 N.E. 
861, 292 Mass. 198. 

Payment to wife of money eoUeot- 
ed fvom surety does not affect pow¬ 
er of court to enforce support or¬ 
der by attachment or otherwise.— 
Commonwealth ex rel. Berardino v. 
Berardino, 99 Pa.Super. 687. 

54, Pa.—Commonwealth ex rel. Ber¬ 
ardino V. Berardino, supra. 

56. Ill.—^People v. Elbert, 122 N.E. 

816, 287 Ill. 468. 

30 C.J. p 1115 note 12. 

58. Pa.—Commonwealth v. Steiger, 
12 Pa.Co. 834. 

67. Pa.—Commonwealth ex rel. Liuz¬ 
zi V. Liuzzi, 15 A 2d 738, 142 Pa. 
Super. 239—Commonwealth ex rel. 
Martin v. Martin, 4 A2d 217, 134 
Pa.Super. 345. 

BB, Pa.—Commonwealth v. Varner, 
156 A. 645, 103 Pa.Super. 149. 
Appointment of desertion probation 
oflioers does not destroy right to 
hearing in proceeding for attachment 
of husband for noncompliance with 
support order.—Commonwealth v. 
Varner, supra. 


59, Pa.—Commonwealth v. Bowman, 
51 Pa.Super. 330. 

69. Pa.—^Appeal of Davis, 90 Pa. 
131. 

30 C.J. p 1115 note 16. 

61. Pa.—Commonwealth ex rel. Mar¬ 
tin V. Martin, 4 A2d 217, 134 Pa- 
Super. 346—Commonwealth v. Pe¬ 
terson, 100 Pa-Super. 600—Lapollo 
V. Lapollo, 33 Luz.Leg.Reg. 88. 

80 C.J. p 1115 note 17. 

Validity of statute 
Statute authorizing execution 
against realty held by entirety to en¬ 
force a support order entered in fa¬ 
vor of wife is not unconstitutional.— 
Commonwealth ex rel. Greenawalt v. 
Greenawalt. 32 A2d 767, 847 Pa. 610. 
Fzospeottva operatlou of statute 
Statute providing for execution 
against property held by entirety to 
aid enforcement of support order in 
favor of wife operates '‘prospective- 
ly” and does not apply to entireties 
in existence at the time of its pas¬ 
sage.—Commonwealth ex rel. Green¬ 
awalt V. Greenawalt, supra. 

82. Pa,—Commonwealth v. Rowe, 23 
Pa.Dist. 496. 

30 C.J. p 1116 note 18. 

63. Pa-—Hanna v. 28 Pa.. 

Diet. 646. * 
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Under some statutes a refusal or failure to pay 
the weekly amount ordered imposes a duty on the 
court to impose a sentence of fine or imprisonment, 
or both but this should not be done until after 
such failure.®^ Pending delay of final sentence aft¬ 
er refusal to obey the order for periodical payments 
to the wife defendant is entitled to be released on 
bail.66 

It has been held that the court is not empowered 
to impose an alternative sentence,®*^ and that it is 
improper to order defendant to make pajnnents or 
to serve a term in jail;®^ and it has also been held 
that a commitment to continue in prison at the dis¬ 
cretion of the court®^ or until a support bond shall 
be given^O is unauthorized. 

§ 649. Operation eUid Effect of Order 

An order of support necessarily establishes that the 
husband was liable and able to support the wife when 
such order was rendered or made. 

The order necessarily establishes that the con¬ 
victed husband was liable and able to support the 
wife when such order was rendered or made,^! 
and is res judicata as to all defenses which might 


have been raised at the time of granting it,^- but 
it is not an adjudication of abandonment after the 
period of the bond for support given under it,''^ 
and does not bar future prosecutions if the offense 
is continued.'^^ 

Effect of divorce, etc. It has been held that a 
divorce, with full settlement, puts an end to all right 
of a wife to support from her former husband,^® 
although an order of support is not affected by pay¬ 
ments of alimony pending divorce.'^® On the other 
hand, it has been held that the order, having been 
entered in a criminal proceeding, is not affected by 
a decree in a subsequent action for divorce settling 
all property rights and providing for support,al¬ 
though there is authority that an action for alimony 
in another court or the vnfe^s return to the husband 
precludes further enforcement of an order for his 
payment to her of a periodical sum."^® It has also 
been held that the order is not affected by pend¬ 
ency of an appeal by the husband in an action for 
separation from bed and board,or by an appeal 
from an order holding a foreign divorce void.®® 

Enforcement, An order for payments in a crim¬ 
inal proceeding is not the equivalent of a personal 


64. Ill.—See People v. Brown. 192 
I11.APP. 483. 

La.—State v. Cappo, 139 So. 634, 173 
La. 1094—State v. Fried, 94 So. 
327, 162 La. 710—State v. Judge 
Section B, Criminal Dist. Ct., 88 
So. 648, 149 La. 47. 

Iffatters considered 
Where parties resumed living to¬ 
gether after alternative order re¬ 
quiring husband to pay support mon¬ 
ey, question of fault for later sepa¬ 
ration is material on charge of vio¬ 
lating order.—State v. Chace, 261 P. 
559, 124 Kan. 529. 

^rtme of sentence 

Defendant convicted of nonsupport 
of wife cannot, after seventeen 
months, be sentenced for neglecting 
to comply with alimony order, the 
term of which was for -one year.— 
State V. Walter, 129 So. 127, 170 La. 
677. 

^6. La.—State v. Sonnier, 83 So. 
677, 146 La. 292. 

66. La.—State v. Judge Section B, 
Criminal Dist. Ct., 88 So. 648, 149 
La. 47. 

67. N.Y.—James v. James, 37 N.Y.S. 
2d 89, 178 Misc. 1041. 

66 La.—State v. Sonnier, 83 So. 577, 
146 La. 292. 

69. N.J.—Scharf v. Reiser, Sup., 91 
A. 642. 

Y6 N.J.—State V. Burrell, 149 A. 

366, 8 N.J.Misc. 215. 

.30 C.J. p 1116 note 27. 


71. N.Y.—Severson v. Macomber, 106 
N.B. 72, 212 N.Y. 274. 

Pa.—Commonwealth ex rel. Crandall 
V. Crandall, 21 A.2d 236, 146 Pa. 
Super. 369—Commonwealth ex rel. 
Howard v. Howard, 10 A.2d 779, 
138 Pa.Super. 605. 

Valid release nxillifles order 
I An order was nullified and wife’s 
petition for further payments was 
dismissed, where she signed a re¬ 
lease acknowledging that she had 
been paid in full, and releasing de¬ 
fendant from all liability, giving no 
explanation therefor and offering no 
evidence that would justify its be¬ 
ing set aside.—Commonwealth v. 
Edmonds, 89 Pittsb.Leg.J., Pa., 640. 
Pailure to enforoe order as ahandon- 
mexLt of claim 

Where defendant, himself, made 
no move to have the order modified, 
vacated, or suspended, he was in no 
position to say that because prose¬ 
cutrix took no action to have the 
court declare him in contempt for 
failure to carry out the order, or to 
take some action to enforce pay¬ 
ment, the court was bound as a mat¬ 
ter of law to say that she had aban¬ 
doned her claim.—Commonwealth v. 
Karn, 91 PittshLeg.J., Pa,, 63. 

72. Pa—Commonwealth ex rel. 
Jamison v. Jamison, 27 A.2d 535, 
149 PaSuper, 604—Commonwealth 
ex rel. Knode v. Knode, 20 A.2d 
896, 145 PaSuper. 1—Common¬ 

wealth ex rel, Martin v. Martin, 4 
A.2d 217, 134 PaSuper. 346—Com- 
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monwealth v. Richards, 191 A. 634, 
126 PaSuper. 517—Commonwealth 
V. May, 77 Pa Super. 40—Common¬ 
wealth V. Fitzpatrick, 31 Del.Co. 
26—Commonwealth v. Knode, 89 
Pittsb.Leg.J. 108, 55 York LegRec. 
62, record remitted Commonwealth 
ex rel. Knode v. Knode, 20 A.2d 
896, 145 PaSuper. 1. 

73. N.Y.—^People v, Duffln, 125 N.Y. 
S. 71, 68 Misc. 290. 

74 Pa—Commonwealth ex rel. 
Kohler v. Kohler, 100 PaSuper. 346 
—Commonwealth v. Carson, 82 Pa 
Super. 291—Commonwealth v. Gar¬ 
diner, 22 PaDist 66. 

S.C.—State V. Barton, 22 S.E.2d 685, 
201 S.C. 226. 

75. Pa—Commonwealth ex rel. Kur- 
niker v. Kumiker, 96 PaSuper. 563 
—Commonwealth v. Allen, 79 Pa 
Super. 40. 

76. Pa—Commonwealth v. MacMas- 
ter, 88 PaSuper. 37. 

77. N.C.—State v. Henderson, 176 S. 
E. 758, 207 N.C. 268. 

Okl.—Miller v. State, 187 P. 1098, 17 
Okl.Cr. 284. 

78. Kan.—State v. Chace, 261 P. 569, 
561, 124 Kan. 529, quoting Corpus 
JUiis. 

79 . La—State v. Baurens, 41 So. 
442, 117 La 136. 

Tex.—^Bx parte Eager, 79 S.W.2d 136, 
138, 128 Tex.Cr. 97, quoting Cor¬ 
pus Jurla 

80. Tex.—^Bx parte Eager, 79 S.W. 
2d 136, 128 Tex.Cr. 97. 
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judgment and cannot be enforced by civil proceed¬ 
ings.^^ 

§ 650. Punishment 

The punishment for abandonment fs that prescribed 
by statute in the particular Jurisdictions. 

The punishment for wife desertion or abandon¬ 
ment is that prescribed by the statute defining the 
offense, or by the general statutes prescribing pun¬ 
ishment for misdemeanors or felonies, as the case 
may be.^^ Under some statutes the court may di¬ 
rect that the fine,^^ or the wages earned by husband 
while at hard labor while confined in prison,*^ shall 
be paid to the wife. 

The punishment of the husband is not affected by 
pendency of his action for a separation.85 

§ 651. Review 

In the absence of special statutory provisions, gen- 
eral rules apply to review of proceedings for abandonment 
and nonsupport. 

Judgments or orders in proceedings against a 
husband for wife abandonment may be reviewed in 
accordance with local law,S6 which, among other 
matters, controls as to the court to which an ap¬ 
peal may be taken,the time for review, ^8 and the 
parties entitled to ask for a review.®® It has been 


held that the giving of a support bond does not 
preclude an appeal on the merits,®® especially where 
such bond does not comply with the statutory re¬ 
quirements,®^ and that the taking of an appeal from 
the decision of a magistrate of the quarter sessions 
is not a waiver of legal errors committed by him 
barring review on certiorari.®® 

Appealable judgments or orders. To be appeal- 
able the judgment or order must be final.®® Where 
no final decree has been entered, the appeal is pre¬ 
mature.®^ 

Matters reviewahle. In general, questions not 
raised on trial by suitable objection or request will 
not be considered on appeal,®® and the presumptions 
favor the court below.®® The findings of the trial 
court on questions of fact will not be reviewed,®*^ 
and, where the appeal operates only as a common- 
law certiorari, nothing more than the jurisdiction 
of the trial court and the regularity of its proceed¬ 
ings can be examined.®® However, under some 
statutes, testimony taken in the trial court will be 
reviewed on appeal as part of the record,®® and 
the duty is on the appellate court to ascertain 
whether there was evidence to sustain the order 
of the court below.^ The admission or rejection 
of evidence will not be held error in the absence of 
a statement of facts.® 


81. Mass.—In re Cameron’s Slstate, 
27 N.E.2d 696. 306 Mass. 138. 

Commitment as for contempt or seiz¬ 
ure of husband’s property see su¬ 
pra §§ 646. 647. 

82. Mich.—^People v. Stickle, 121 N. 
W. 497, 166 Mich. 557. 

30 C.J. p 1116 notes 37, 38. 

83. IlL—People V. Heise, 100 N.E. 
1000. 257 Ill. 44$. 

30 C.J. p 1116 note 40. 

84. Kan.—State v. Glllmore, 129 P. 
1123, 88 Kan. 835, 47 L.R.A.,N’.S., 
217. 

30 O.J. p 1116 note 41. 

85. La.—State v. Baurens. 41 So. 
442. 117 La. 136. 

86 . N.J.—^Hagopian v. Hagopian, 20 
A.2d 436, 130 N.J.Eq. 38. 

30 C.J. p 1116 note 43. 

Statutory change pending appeal 
The circuit court, in which an ap¬ 
peal in a nonsupport proceeding was 
pending when a statute changing the 
procedure substantially became ef¬ 
fective, had Jurisdiction, by virtue of 
a saving clause, to render Judgment 
according to the repealed statute.— 
Carlton v. Herndon, 94 S.B. 131, 81 W. 
Va. 219. 

87. N.Y.—People v. Bennett, 276 N. 
T.S. 132, 243 App.Div. 578. 

SO C.J. P 1116 note 44. 

88; Pa.—Commonwealth v. S timer, 
91 Pa.Super. 586. 


88. N.J.—^Bekerson v. Boyle, Sup., 68 
A. 796. 

30 C.J. p 1116 note 45. 

Wife may appeal in own name 
Wife, aggrieved by order In pro¬ 
ceeding by commonwealth for main¬ 
tenance and support, may appeal in 
own name.—Commonwealth v. Glen- 
non, 92 Pa.Super. 94. 

90. N.T.—People v. Cobucci, 124 N. 
Y.S. 891, 68 Misc. 46. 

91. N.Y,—^People v. Sagazel, 69 N.Y. 
S. 701, 27 Misc. 727, 14 N.Y.Cr. 129. 

92. N.J.—^Bekerson v. Mitchell, 68 A. 
81, 74 N.J,Law 347. 

30 C.J. p 1116 note 48. 

93. Lfiu—State v. Pick, 74 So. 554, 
140 La. 1063. 

30 C.J. p 1116 note 49. 

94. La.—State v. Mioton, 36 So. 314, 
112 La. 180. 

95. Pa,—Commonwealth v. Kenney, 
80 Pa.Super. 418—Commonwealth 
V. Foster, 6 Sch.Keg. 259. 

30 C.J. p 1116 note 62. 

98. Pa.—Commonwealth v. Gensem- 
er, 185 A. 867, 122 Pa.Super. 456— 
Commonwealth v. Hiart, 12 Peu 
Super. 605. 

Wis.—Zitlow V. State, 252 N.W. 358, 
213 Wis. 493. 

97, Pa.—Commonwealth ex reL 

Camp V. Camp, 21 A2d 449, 146 

312 


Pa. Super. 24—Commonwealth v. 
McCoy, 81 Pa.Super. 191. 

30 C.J. p 1116 note 54. 

98. N.J.—Hall V. Corio, 4 A.2d 46, 
122 N.J.Law 73. 

30 C.J. p 1116 note 55. 

99. Pa.—Commonwealth ex rel. 

Knode v. Knode, 20* A.2d 896, 145 
Pa Super. 1—Commonwealth ex rel. 
Boysen v. Boysen, 2 A.2d 558, 133 
Pa.Super. 3,29. 

droTimstaiLoes attending exeontion. of 
separation agreement 
On husband’s appeal from order for 
support of wife in proceedings in 
which husband relied on separation 
agreement as a defense, testimony 
as to circumstances of execution of 
agreement should appear In record 
on appeal—Commonwealth ex rel. 
Mosey v. Mosey, 24 A.2d 69, 147 Pa. 
Super. 466. 

The remarlcs of oonns^l appearing 
in record on appeal by husband from 
support order did not constitute ’’ev¬ 
idence” required to be shown by rec¬ 
ord,—Commonwealth ex rel. Mosey v. 
Mosey, supra. 

1. Pa.—Commonwealth v. Sincavage, 
84 A.2d 266. 168 Pa.Super. 457— 
Commonwealth v. MacMaster, 88 
Pa.Super. 87. 

2. Tex.—Biggs V. State, 28 S.W.2d 
729, 114 Tex.Cr. 484. 
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Disposition of case. After perfection of the ap¬ 
peal, the jurisdiction of the appellate court is lim¬ 
ited to a disposition of the appeal as provided by 
statute.^ The trial court having a wide discretion 
in fixing the award, as considered supra § 644, its 
determination will not be disturbed on appeal in 
the absence of clear abuse of discretion,^ and the 
order will not be disturbed because of a formal pro¬ 
cedural defect.5 However, unless the record is 
sufficient to sustain the order or judgment, it must 
be reversed,® or remitted for a hearing de novo,^ 
and on reversal it is proper to remand the case for 


such procedure on the complaint and warrant with¬ 
in the scope of the statute as may be available to 
complainant.® 

Bail pending appeal. Pending sentence, if it is 
delayed, and an appeal therefrom, if there is one, 
defendant is entitled to be released on bail.® 

§ 652. Costs 

The right to costs in abandonment proceedings is 
governed by statute. 

Like costs in other criminal cases, costs in a pros¬ 
ecution for abandonment are governed by statute.^® 


XI. ABAND0N3\OlNT AFTER MARRIAGE TO AVOID PROSECUTION FOR BASTARDY OR 

SEDUCTION 


§ 653. Nature and Elements of OflFense 

In some states by statute a husband who has married 
his wife to escape prosecution for seduction or bastardy, 
but subsequently abandons her, may be proceeded against 
criminally or by civil action for a penalty. 


Under statutes in some states a husband who has 
married his wife to escape prosecution for seduc¬ 
tion or bastardy, but subsequently abandons her, 
may be proceeded against criminally, or by civil ac¬ 
tion for a penalty.il Such a statute cannot be ap- 


3. W.Va.—Clemens v. Southern, 141 
S B 395, 106 W.Va. 18. 

Bearrest by appellate court invalid 
Appellate court cannot rearrest one 
perfecting: appeal from judgrment, re¬ 
quiring: payments to wife, to require 
him to pay support money pendente 
lite,—Clemens v. Southern, supra. 

4. Pa.—Commonwealth ex rel. 

Barnes v. Barnes, 30 A.2d 437, 151 
Pa.Super. 202—Commonwealth ex 
rel. Schoenfeldt v. Schoenfeldt. 27 
A.2d 472, 149 Pa.Super. 455—Com¬ 
monwealth V. Surovitz, 25 A.2d 761, 
148 Pa.Super. 342—Commonwealth 
ex rel. Camp v. Camp, 21 A.2d 449, 
146 Pa.Super. 24—Commonwealth 
ex rel. Crandall v. Crandall, 21 A. 
2d 236, 145 Pa.Super, 869—Com¬ 
monwealth V. Henderson, 17 A.2d j 
692, 143 Pa.Super. 347—Common¬ 
wealth ex rel. Stout v. Stout, 16 A. 
2d 723, 142 Pa.Super. 449—Com¬ 
monwealth ex rel. Blgart v. Blgart, 
9 A.2d 202, 137 Pa.Super. 418— 
Commonwealth ex rel Shotz v. 
Shots, 198 A. 472, 180 Pa,Super. 
661—Commonwealth v. Gensemer, 
185 A. 867, 122 Pa.Super. 456— 
Commonwealth ex rel. Maroney v. 
Maroney, 184 A. 289, 121 Pa.Super. 
489—Commonwealth v. Bhrhart, 
179 A. 868, 118 Pa.Super. 293—Com¬ 
monwealth ex rel. Heck v. Heck, 
173 A. 449, 113 Pa.Super. 696— 
Commonwealth v. McClelland, 167 
A. 367, 109 Pa.Super. 211—Com¬ 
monwealth V. Burton, 166 A. 643, 
102 Pa.Super. 596—Commonwealth 
ex rel. Suess v. Suess, 100 Pa. 
Super. 437—Commonwealth v. May, 
77 Pa.Super. 40—Commonwealth v. 
Betts, 76 Pa.Super. 96. 

BubIb in record 

Although, reduction or revocation 


of order for support is largely with¬ 
in discretion of court below, it must 
be based on facts appearing in rec¬ 
ord, which show permanent change 
in husband’s circumstances as to re¬ 
quire modification or revocation of 
existing order.—Commonwealth ex 
rel. Snyder v. Snyder, 182 A. 62, 120 
Pa.Super. 189. 

5. Pa.—Commonwealth ex rel. Man- 
zi V. Manzi, 182 A. 795, 120 Pa. 
Super. 360. 

& N.D.-^tate v. Chaffee, 269 N.W. 
502, 65 N.I>. 439. 

Pa.—Commonwealth ex rel. Marto- 
cello V. Martocello, 24 A.2d 712, 
148 Pa.Super. 40—Commonwealth 
ex rel. Wiley v. Wiley, 101 Pa.Su¬ 
per. 330—Cbmmonwealth v. Rit¬ 
ter, 91 Pa.Super. 663—^Hutchins v. 
Hutchins, 34 LiUZ.Leg.Reg. 229— 
Commonwealth v. Mullin, 90 Pittsh. 
Leg.J. 218. 

I 30 C.J. p 1117 note 66. 

I Bffeotive date of order 

The judgment of reviewing court 
reversing judgment of trial court or¬ 
dering husband to pay unreasonable 
or exorbitant amount of support mon¬ 
ey relates back to date of entry of 
order by trial court, and also on re¬ 
versal of action of trial court in en¬ 
tering Inadequate order for support 
or Improperly refusing to make order 
for support, order for fair, adequate 
and reasonable amount for support 
of wife should relate back to date of 
erroneous decree.—Commonwealth ex 
reL Singer v. Singer, 193 A. 320, 128 
Pa.Super. 228. 

7. Pa.—Commonwealth ex rel. Has¬ 
sell V. Hassell* 97 Pa.Super. 112. 

8, Pa.—Commonwealth ex rel. Betz 
V. Betz, 193 A. 388, 12^ Pa.Sup6r. 
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98—Commonwealth ex rel Maro¬ 
ney V. Maroney, 184 A. 289, 121 Pa. 
Super. 489. 

30 C.J. p 1117 note 67. 

Behearing 

After hearing on facts, on re¬ 
mand from appellate court, support 
order will be entered without rehear¬ 
ing where record falls to show 
change of defendant’s financial con¬ 
dition.—Commonwealth ex reL Her¬ 
man V. Herman, 97 Pa.Super. 458. 

9. La.—State v. Judge Section B, 
CHminal List Ct, 88 So. 648. 149 
La. 47. 

! 10- Pa—Commonwealth v. Blanford, 
6 PaCo. 389. 

30 C.J. p 1117 note 60. 

Attorney’s fees 

In desertion and nonsupport pro¬ 
ceedings, it has been held that the 
wife is not entitled to have her hus¬ 
band pay for the services of her at¬ 
torney.—Commonwealth ex reL Kra- 
11k V. Kralik, 9 A2d 921, 137 Pa 
Super. 665—Commonwealth v. Knode, 
90 Pittsb.Leg.J., Pa, 68. 

11- Ind.—Latshaw v. State, 59 
E. 471, 156 Ind. 194. 

30 C.J. p 1117 note 63. 

Statute held not invalid 
Statute prescribing penalty for 
abandonment after seduction and 
marriage held not to violate consti¬ 
tution.—Schneider v. State, 285 S.W. 
323, 105 Tex.Cr. 1. 

Where charge filed 
Statute held designed to punish 
offender marrying party seduced to 
avoid prosecution. Irrespective of 
where charge is filed.—Hammons v. 
State, 287 P. 1076, 47 OkLCr. 297. 
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plied concurrent!}' to the same matter with the gen¬ 
eral statute denouncing wife desertion.^^ 

While a prosecution for seduction or bastardy 
must have been instituted against accused prior to 
the marriage,the filing of a complaint and the 
issuance of a warrant are sufficient to effect a com¬ 
mencement thereof.14 Whether accused was guilty 
of seduction or bastardy is to be determined under 
the rules governing such offenses.^5 If the mar¬ 
riage and abandonment occurred after the act took 
effect, it is immaterial that the seduction was pri¬ 
or thereto.^® Also accused must have known of 
the pendency of the prosecution against him at the 
time of his marriage,and the marriage must have 
taken place to avoid it^s 

Nature of the abandonment, A physical aban¬ 
donment of the wife is essential to constitute the 
offense,^® A separation by agreement is not an 
abandonment.^® 

§ 654. Defenses 

Intercourse of the wife with another after marriage 
is a defense. 

Intercourse of the wife with another after mar¬ 
riage entitling the husband to divorce is a defense, 
but such intercourse before marriage, although aft¬ 
er the seduction, is not,2i nor is divorce obtained 
by the wife after the husband’s desertion.22 

§ 655- Jurisdiction 

The desertion must have taken place within the state 
to give its courts Jurisdiction of a prosecution. 

The desertion must have taken place within the 


state to give its courts jurisdiction of a prosecu¬ 
tion.^^ 

§ 656. Compleiint, Indictment, or Information 

The indictment or complaint in a prosecution for 
abandonment after marriage to avoid prosecution for se¬ 
duction or bastardy must bring the case within the 
statute. 

In general, the indictment or complaint must 
bring the case within the statute,24 but the seduc¬ 
tion statute need not be followed, although seduc¬ 
tion is the prior offense involved.25 The partic¬ 
ular court wherein complaint for the seduction was 
filed should be alleged,26 also the county where the 
abandonment occurred,and its date.22 

§ 657. Evidence 

General rules control with respect to evidence In 
prosecutions for abandonment after marriage to avoid 
prosecution for seduction or bastardy. 

In accordance with general rules, the state must 
prove every essential element of the crime,29 and 
any competent and material evidence is admissible 
in such prosecutions.20 The state may prove that 
prosecutrix gave birth to a child,® ^ that accused 
did not intend to live with his wife longer than the 
period required by the local law,22 that he was un¬ 
der indictment for seduction at the time of his mar¬ 
riage and that the court dismissed the prosecution 
on being informed of the marriage,2® and also the 
identity of the justice who issued warrant for se- 

duction.24 

In order to convict accused, the jury must be 
satisfied of his guilt beyond a reasonable doubt.25 


12 . Tex.—^Moore v. State, 180 S.W. 
1100, 78 Tex.Cr, 270. 

Prosecutions for abandonment gen¬ 
erally see supra §§ 630-652. 

13. Mich.—^People v. Ellis, 169 N. 
W. 930, 204 Mich. 167. 

30 C-J. p 1117 note 66. 

14. Okl.—^Hammons v. State, 287 P. 
1076, 47 Okl.Cr. 297. 

30 C.J. p 1117 note 67. 

15. Tex.—Thacker v. State, 136 S. 
W. 1096, 62 Tex.Cr. 294. 

3^ aj. p 1117 note 68. 

16. Tex.—^Thacker v. State, supra. 

17. Tex.—Purr v. State, Cr., 194 S. 
W. 395—Moore v. State, 180 S.W. 
1100, 78 Tex.Cr. 270. 

18. Tex.—^Moore v. State, supra. 

19. Ind.—^Milboume v. State, 68 N. 
E. 684, 161 Ind. 364. 

aa Tex.—^Moore v. State, 180 S.W. 

1100, 78 Tex.Cr. 270. 

What constitutes abandonment gen¬ 
erally see supra § 632. 

21 . Tex.—James v. State, 167 S.W. 
727, 74 Tex.Cr. 139. 


122. Ind.—State v. Lannoy, 66 N.E. 

1052, 30 Ind.App. 836. 

23. Iowa.—State v. Jinkins, 179 N. 

W. 641, 189 Iowa 1233. 

30 C.J. p 1117 note 79. 

at Ind.—Latshaw v. State, 69 N.B. 

471, 166 Ind. 194. 

30 C.J. p 1118 note 81. 

2t Tex.—^Kirkendall v. State, 180 
S.W. 676, 78 Tex.Cr. 168. 

26. Tex.—Kirkendall v. State, supra. 
30 C.J. p 1118 note 83. 

27. Tex.—Kirkendall v. State, su¬ 
pra. 

28. Tex.—^Kirkendall v. State, su¬ 
pra. 

29. SeduotloxL 

Absence of evidence of seduction 
of prosecutrix was held to require 
reversal of conviction for abandon¬ 
ment after seduction and marriage.— 
Wade v. State, 278 S.W. 845, 102 
Tex.Cr. 673. 

30. Tex.—Schneider v. State, 286 S. 
W. 323, 106 Tex.Cr. 1. 
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Evidence tending to sustain de¬ 
fenses is admissible.—Coleman v. 
State, 179 S.W. 1172, 77 Tex.Cr. 600 
—30 C.J. p 1118 note 96. 

31. Tex.—James v. State, 167 S.W. 
727, 74 Tex.Cr. 139. 

32. Tex.—Qualls v. State, 166 S.W. 
202, 73 Tex.Cr. 212. 

33. Mo.—State v. Jeffries, 92 S.W. 
601, 117 Mo.App. 669. 

34. Tex.—Baskina v. State, 171 S.W. 
723, 76 Tex.Cr. 637. 

35. BvldlMioe held suldcient to sus¬ 
tain conviction 

Okl.—^Hammons v. State, 287 P. 1076, 
47 OkLCr. 297. 

30 C.J. p 1118 note 88. 

Corroboration of prosecutrix 

(1) In Texas it has been held that 
prosecutrix must be corroborated 
both as to the act of intercourse and 
the promise of marriage.—Thacker 
V. State, 136 S.W. 1096, 62 Tex.Cr. 
294. 

(2) However, there is also author- 
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§ 658. Trial and Review 

The course and conduct of the trial are similar to 
the procedure In other criminal cases or in actions for 
penalties. 

In accordance with general rules, questions of 
law are for the court,^6 and questions of fact are 
for the jury.37 Also general rules are applicable 


to instructions in such cases.^8 

§ 659. Sentence and Punishment 
Sentence and punishment in criminal prosecu¬ 
tions generally are discussed in Criminal Law § 
1556 et seq. 

Examine Pocket Parts for later cases. 


Xn. EITPICEMENT AND ALIENATION 


§ 660. Husbgind's Right of Action Generally 

A husband generally has a right of action for dam¬ 
ages for the enticing away or alienation of the affections 
of his wife, except where it has been abolished by statute. 

As a general rule an action for damages lies in 
behalf of a husband against one who has enticed 
away or alienated the affections of the wife.^^ 
This general rule, however, has been qualified to 
the effect that the right of action cannot be based 
on a mere alienation of affections of the wife alone 
without a debauchment or enticing away of the 


wife.*^® 

Effect of statutes, A right of action for aliena¬ 
tion of affections is subject to legislative control, 
and in some states the right has been abolished by 
statutes, which have been upheld.^^ When so abol¬ 
ished, the filing or serving of a pleading or process 
seeking a recovery for alienation of affections is 
unlawful but a provision of the abolishing stat¬ 
ute which prescribes penalties for the filing of such 
pleadings or papers has been held unconstitution¬ 
al.^^ 


ity to the contrary-—James v. State, 
167 S.W. 727, 74 TexCr. 139. 

(3) In another case it was held 
that “even if she had to he corrobo¬ 
rated at all, the evidence grreatly pre¬ 
ponderated against him on this 
point.”—^Furr v. State, Tex,Cr., 194 
S.W. 395, 398. 

(4) And in a late case, in which 
the necessity for corroboration was 
not discussed, it was held that there 
was sufficient corroboration as to 
the promise of marriage—^Allen v. 
State, 93 S.W.2d 417, 130 TexCr. 
230. 

36L Ind.—State v. Klcheson, 76 N. 

B. 846, 36 Ind.App. 373. 

30 C.J. p 1118 note 99. 

37. Ind.—^Latshaw v. State, 69 N.E. 
471, 156 Ind. 194. 

30 C.J. p 1118 note 1. 

38. Tex—Schneider v. State, 286 S. 
W. 323, 105 TexCr. 1. 

30 C.J, p 1118 note 3. 

Sefnsal to charge held, proper 
In prosecution for abandonment 
after seduction and marriage, refus¬ 
al of charge as to peaceable agree¬ 
ment for separation till “mutually 
satisfactory” place could be found to 
live held proper, as testimony showed 
no such agreement.—Schneider v. 
State, supra. 

39. U.S.—-Wilder v. Reno, D.C.Pa, 
39 P.Supp. 404. 

CaL—^Rogers v. Haines, 285 P. 412, 
104 Cal.App. 191. 

Ga.—McMillan v. Smith, 171 S.B. 169, 
170, 47 Oa.App. 646, citing Corpus 
Juris. 

Kan.—^Wingerd v. Poley, 127 P.2d 
524, 155 Kan. 566. 


Md.—Such V. Hulcher, 23 A.2d 829, 
180 Md. 309. 

30 C.J. p 1119 note 6. 

“Entice” and “enticement” defined 
see 30 CJ.S. p 262 note 13-p 263 : 
note 32. 

Criminal conversation see infra § 697 
et seq. 

PruLdaxaental cosnmoxulaw right 
The right of a husband to bring 
an action for alienation of affections 
of his wife in a court of competent 
jurisdiction is a fundamental com¬ 
mon-law right.—Wilder v. Reno, D. 
C.Pa.., 39 F.Supp. 404. 

40. Mass.—^McGrath v. Sullivan, 21 
N.E.2d 633, 303 Mass. 327—Sherry 
V. Moore, 155 N.E. 441, 258 Mass. 
420—^Longe v. Saunders, 140 N.E. 
741, 246 Mass. 169—Gahagan v. 
Church, 132 N.E. 357, 239 Mass. 
558. 

Debauchment as element of right of 
action see infra § 668. 

Physical separation as element of 
right of action see infra § 667. 

41. Ind.—^Pennington v. Stewart, 10 
NE.2d 619, 212 Ind. 563. 

N.J.—^Bunten v. Bunten, 192 A. 727, 
15 N.J.Misc. 632. 

N.T.—■T'^onfgam v. Mark, 8 N.E.2d 47, 
274 N.Y. 22, remittitur amended 10 
N.E.2d 666, 274 N.Y. 670, appeal 
dismissed 58 S.Ct. 57, 302 U.S. 641, 
82 L.Ed. 498, reversing 289 N.Y.S. 
143, 248 App.Div. 325, reargued 292 
N.Y.S. 1012, 249 App.Div. 776, and 
appeal dismissed 5 N.E.2d 386, 272 
N.Y. 671, affirming 286 N.Y.S. 336, 
169 Misc. 122. 

42. U.S.—Wilder v. Reno, D.C.Pa., 
43 P.Supp. 727—Wilder v. Reno, D. 
C.Pa., 39 P.Supp. 404. 
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Ala.—^Young v. Young, 184 So. 187, 
236 Ala. 627. 

Ind.—Pennington v. Stewart, 10 N.E. 

2d 619, 212 Ind. 663. 

N.J—Bunten v Bunten, 192 A. 727, 
15 N.J.Misc. 632. 

Constmctlon. of statute, as abol¬ 
ishing civil, but not criminal, cause 
of action for alienation of affections. 
—^Young V. Young, 184 So. 187, 236 
Ala 627. 

Xn. New* York 

(1) Civil Pract. Act $§ 61-a to 61-i. 
as added by L.1935 c 263, abolish¬ 
ing actions for alienation of affec¬ 
tions has been held constitutional 
since such actions deal with the mar¬ 
riage status and are therefore sub¬ 
ject to state regulation.—^Hanfgam 
V. Mark, 8 N.R2d 47, 274 N.Y. 22. 
remittitur amended 10 N.E.2d 656, 
274 N.Y. 570, appeal dismissed 58 S. 
Ct. 57, 302 U.S. 641, 82 L.Ed. 498, 
reversing 289 N.Y.S. 143, 248 App. 
Div. 326, reargued 292 N.Y.S. 1012, 
249 App.Div. 776, and appeal dis¬ 
missed 5 N.E.2d 386, 272 N.Y. 671, 
affirming 286 N.Y.S. 336, 169 Misc. 
122 . 

(2) Prior to this statute a hus¬ 
band could sue for damages for en¬ 
ticing away his wife or alienating her 
affections.—^Brand v. Butts, 273 N.Y. 
S. 181, 182, 242 App.Div. 149, citing 
•Corpus juris—^Barnes v. Allen, 30 
Barb. 663, reversed on other grounds 
40 N.Y. 390, 1 Abb.Dec. Ill, 1 Keyes 
390. 

43. N.J.—^Bunten v. Bunten, 192 A. 
727, 16 N.J.Misc. 532. 

44. U.S.—Wilder v. Reno, D.C.Pa. 
43 P.Supp. 727. 

Ind.—^Pennington v. Stewart, 10 N.E 
2d 619, 212 Ind. 563. 



§ 660 


HUSBAND AND WIFE 


42 C.J.S. 


In Louisiana there is no right of action for alien¬ 
ation of a ^\^fe’s affections, the holding resting on 
the principle that, as the damages recoverable are 
essentially punitive or exemplarj’’, they cannot, un¬ 
der the laws of the state, be recovered in a civil 

action>5 

§ 661. Wife’s Right of Action Generally 

At common law the authorities are conflicting as to 
a Wife's right of action for the enticement of her hus¬ 
band or the alienation of his affections, but, under the 
married women's enabling acts, generally she is held 
to have such a right. In some states such a right of 
action is abolished by statute. 

At common law, according to some authorities, a 
wife has no right of action for the enticement of 
her husband, or for the alienation of his affec¬ 
tions;^® or at most, if she has such a right of ac¬ 
tion, it exists merely in the abstract and remains 
in abeyance during coverture,^^ being enforceable 
by her, if at all, only after the termination of the 
marriage relation by death or divorce.'*® On the 
other hand, the rule has been stated independently 
of any statute that a married woman has a right 
of action for such a tort enforceable by suit in her 


own name;^® but this rule has been qualified to the 
effect that the action cannot be based on a mere 
alienation of affections alone in the absence of ei¬ 
ther adultery committed with the husband by de¬ 
fendant or a physical separation of the spouses 
caused b)' defendant.®® 

Effect of statutes. In some states where the 
right to damages in such a case is regarded as in¬ 
hering in the wife at common law, it has been de¬ 
cided that she can bring her action under statutes 
enabling her to sue as a feme sole,®^ while in oth¬ 
er states it has been held that, irrespective of any 
substantive right at common law in the premises, 
the wife is authorized to maintain her action under 
modem statutes enabling married women to sue 
generally and securing to them their separate prop¬ 
erty rights,®® although there is authority that stat¬ 
utes giving limited property and contractual rights 
to a wife do not authorize her to maintain such 
an action.®® Under some statutes the wife is ex¬ 
pressly given such a right of action.®^ 

In some states a wife’s right of action for alien¬ 
ation of the husband’s affections has been abolished 
by statute;®® but such a statute is not retrokctive 


45. La.—^Moulin v. Monteleone, 115 
So. 447, 165 La. 169. 

Aocording to natural law and raa- 
ao& and received usages, no action 
lies for alienation of wife's affec¬ 
tions.—Moulin V. Monteleone, supra. 
Statutes not authoziziag ziglLt 

(1) A statute providing that one 
causing damage must repair it.— 
Moulin V. Monteleone, 115 So. 447, 
165 La. 169, overmling Hennessy v. 
Wahlig, 99 So. 405, 155 La. 465. 

(2) A statute providing that one 

causing another to do unlawful act 
is answerable in solido with such 
person, for damage caused, since, as 
the wife is not answerable in dam¬ 
ages for the offense, accused cannot 
be answerable in solido with her.— 
Moulin v. Monteleone, 115 So. 447, 
165 La. 169. I 

4a U.S.—Root V. Root, D.aCal., 31 

F.Supp. 562, 564, citing Coxpiu Ju¬ 
ris. 

Ala.—^Young v. Toung, 184 So, 187, 
236 Ala. 627. 

Me.—^Howard v. Howard, 115 A. 269, 
120 Me. 479. 

30 C.J. p 1119 note 15. 

Wife's right of action for criminal 
conversation see infra § 698. 

47. U.S.—^Root V. Root, D.aCai., 31 
F.Supp. 562, 564, citing Corpus 
Juris. 

30 C.J. p 1120 note 16. 

4fi. U.S.—^Root V. Root, supra, cit¬ 
ing Corpus Juris. 

80 C.J. p 1120 note 17. 

Effect of divorce on right of action 
generally see Infra § 676. 


49. Md.—Miller v. Miller, 169 A 
426, 165 Md. 425. 

S.D.—Holmstrom v. Wall, 268 N.W. 
423, 64 S.D. 467. 

Tex.—^Norris v. Stoneham, Civ.App., 
46 S.W.2d 363, 364, quoting Corpus 
Juris. 

30 C.J. p 1120 note 19, p 1132 note 67. 

50. Mass.—Sherry v. Moore, 156 N. 
E. 441, 258 Mass. 420. 

30 C.J. p 1120 note 26. 

Debauchment as element of right see 
infra § 668. 

Physical separation of the spouses 
as element see infra § 667. 

61. Fla.—^Brandt v. Brandt, 189 So. 
275, 138 Pla. 243—^Hoover v. Hoov¬ 
er, 138 So. 373, 108 Fla. 846. 

Mass.—^Bradstreet v. Wallace, 160 N. 

E. 405, 254 Mass. 509. 

Mo.—^Porter v. Porter, App., 258 S.W. 
76. 

Or.—Bird v. Ellingsworth, 65 P.2d 
674, 156 Or. 103. 

30 C.J. p 1121 note 27. 

Statute held retroactive 
Md.—Wolf V. Frank, 48 A 182, 92 
Md. 138, 62 L.R.A 102. 

Right to sue as a feme sole see su¬ 
pra § 389. 

sa, U.S.—^Root V, Root, D.C.CaL, 31 

F. Supp. 662. 

D.C.—^Fleming v. Fisk, 87 F.2d 747, 
66 App.D,C. 360. 

Oa.—Sessions v. Parker, 162 S.B. 
790, 174 Gcu 296, answer conformed 
to 163 S.B. 297, 45 Ga.App. 101. 
S.D.—^Holmstrom v. Wall, 268 N.W 
423, 64 S.l>. 467. 
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Tex.—^Burnett v. Cobb, Civ.App., 262 

aw. 826. 

Va.“Newsom v. Fleming, 181 S.B. 

393, 165 Va. 89. 

30 C.J. p 1121 note 29. 

53. Wis.—^Lonstorf v. Lonstorf, 95 
N.W. 961, 118 Wis. 159. 

30 C.J. p 1121 note 30. 

54. Me.—^McCollister v. McCollister, 
138 A 472, 126 Me. 318. 

30 C.J. p 1122 note 32. 

55b U.S.—^Root V. Root, D.CCal., 31 
F.Supp. 662. 

Xu Alabama 

(1) Gen.Acts 1936, p 780, 2 Ala. 
Code tit 7 § 115 abolishing all civil 
actions for alienation of affections 
and the like applies to all civil caus¬ 
es of action for alienation of affec¬ 
tions of husband or wife.—Young v. 
Young, 184 So. 187, 236 Ala. 627. 

(2) Previous to this statute a wife 
was entitled to a cause of action for 
alienation of affections notwithstand¬ 
ing a statute conferred such right 
on the husband without mentioning 
the wife.—^Young v. Young, 184 So. 
187, 190, 236 Ala. 627, citing Corpus 
Juris—^Woodson v, Bailey, 98 So. 809, 
210 Ala. 568. 

la New York, prior to L.1986 c 263, 
Clv.Pract.Act §§ 61-a to 61-i, abolish¬ 
ing rights of action for alienation of 
affections, a wife could maintain ac¬ 
tion for alienation of husband's af¬ 
fections.—Swartzlander V. Swairtz- 
lander, 217 N.Y.S. 467, 127 Misc. 801, 
affirmed in part and reversed in part 
221 N.Y.S. 73, 219 App.Div. 682. 
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and does not affect a pending cause of action.®® 

§ 662. Motive and Intent 

An improper motive, maiice, and an Intention on the 
part of defendant to effect an alienation generally are 
essential to his liability, although an actual intent is 
not necessary if defendant's acts are inherently wrong. 

The motive with which defendant acted gener¬ 
ally is a controlling element on the question of his 
liability, in an action for enticement or alienation 
of affections,and it must appear that he acted 
from impioper motives but it has been held that 
one who intentionally persuades another’s wife to 


§ 662 

leave him is liable therefor, without reference to 
his motives.®® Malice also has been held to be es¬ 
sential,®® but as a general rule express malice need 
not be proved,intentional, unjustifiable, and 
wrongful alienation being sufficient from which to 
imply the requisite malice,®2 even in the absence 
of any ill will toward plaintiff.®® Intention and de¬ 
sign on the part of defendant to effect an aliena¬ 
tion are also essential,®^ but an actual intent to 
alienate is not necessary if defendant’s acts are in¬ 
herently wrong and seductive and tend to and do 
have the effect complained of.®® An intent, mal- 


5& U.S.—Root V. Root. D.C.Cal., 31 
F.Supp. 562. 

57. Cal.—^Horowitz v. Sacks, 266 P. 
281, 89 CalApp. 336. 

Minn.—Kleber v. Allin, 190 N.W. 

786. 153 Minn. 433. 

N.T.—Ellsworth v. Shlmer, 128 N. 
Y.S. 883, 71 Misc. 676. 

58. Cal.—Crlpe v. Gripe. 148 P. 520, 
170 Cal. 91—Ford v. Evans, 85 P.2d 
214, 29 Cal.App.2d 623—^Horowitz 

V. Sacks. 265 P. 281. 89 Cal.App. 
336. 

Conn,—Maggay v. Nlkitko, 167 A. 

816, 117 Conn. 206. 

Ga—Martin v. Ball. 119 S.E. 222, 30 
Ga.App. 729, citing Corpus Jtuls. 
Ill.—Murphy v. Wlllumsen, 224 Ill. 
App. 425. 

Tenn.—Darnell v. McNlchols, 122 S. 

W. 2d 808, 22 Tenn.App. 287. 
Xnvltatioii. to attend zellglons servloes 

In the absence of Improper mo¬ 
tives, members of a religious sect 
have a lawful right to Invite a wife 
to attend services, if there is noth¬ 
ing unlawful, improper, or immoral 
in such services, and there is no le¬ 
gal duty on them to cooperate with 
husband to prevent her from attend¬ 
ing and participating in such serv¬ 
ices, If merely because of his whim 
or prejudice he objects to her attend¬ 
ing them.—Hughes v. Holman. 223 P. 
730. 110 Or. 415, 31 A.L.R 1108. 

59. Mo. — Hartpence v. Rogers, 45 
S.W. 650, 143 Mo. 723. 

Or.—Cole v. Johnson. 206 P. 282, 103 
Or, 319. 

30 C.J. p 1122 note 35. 

Acts conmilttea in the guise of 
religions teachings, if done with the 
purpose of alienating a wife's affec¬ 
tions. and which accomplish such 
alienation, render those committing 
such acts liable in damages to the 
Injured spouse.—Hughes v. Holman. 
223 P. 730, 110 Or. 416, 31 A.L..R. 1108. 

60. Ala.—^Woodson v. Bailey, 98 So. 
809, 811, 210 Ala. 668, citing Cor¬ 
pus Juris. 

Me.—Pierson v. Pierson, 178 A. 617, 
133 Me. 367. 

Mass.—Gahagan v. Church, 132 N.B. 
357, 239 Mass. 558—Geromini v. 


Brunelle, 102 N.B. 67, 214 Mass 
492, 46 D.RA..N.S., 466. 

Or.—Bradford v. Bradford, 107 P.2d 
106, 165 Or. 299. 

Tenn.—Darnell v. McNichols, 122 S. 

W.2d 808. 22 Tenn App. 287. 

Tex.—Burnett v. Cobb, Civ.App., 262 
S.W. 826. 

In absence of sednction. or adnl- 
tery malice must be shown.—^Rose v. 
Dean, 135 S.E. 348, 192 N.C. 666. 

In action against parents of alienated 
spouse see infra § 681. 

61. Ala.—Woodson v. Bailey, 98 So. 
809, 210 Ala. 568. 

Ark.—^Alexander v. Johnson, 31 S. 

W.2d 304, 182 Ark. 270. 

Cal.—^Rogers v. Haines, 285 P. 412, 
414, 104 Cal.App. 191, citing Cor¬ 
pus Juris. 

Or.—^Roberts v. Cohen, 206 P, 298, 
104 Or. 177, 

30 C.J. p 1122 note 38. 

62. Ala.—Woodson v. Bailey, 98 So. 
809,. 210 Ala. 568. 

Cal.—^Rogers v. Haines, 286 P, 412, 
414, 104 Cal.App. 191, citing Cor¬ 
pus Juris. 

Iowa.—^Warren v. Graham, 166 N.W. 
323, 174 Iowa 162. 

Mo.—Beckler v. Tates, 89 S.W.2d 660, 
338 Mo. 208. 

Mont.—^Wallace v. Wallace, 279 P. 

374, 86 Mont. 492, 66 A.L.R 687. 
Neb.—^Hope v. Twarlmg, 198 N.W. 
161, 111 Neb. 793. 

N.C.—Rose V. Dean, 135 S.B. 848, 192 
N.C, 566—Cottle v. Johnson, 102 S. 
E. 769, 179 N.C 426. 

Or,—^Bradford v, Bradford, 107 P.2d 
106, 166 Or. 297—^Roberts v. Cohen, 
206 P. 293, 104 Or, 177. 

Tex.—Collier v. Perry, Civ.App., 149 
S.W.2d 292, error dismissed judg¬ 
ment correct—^Norris v. Stoneham, 
Civ.App., 46 S.W.2d 363. 

Wash.—Allard v. La Plain, 266 P. 688, 
147 Wash. 497. 

VVyo.—Worth v. Worth, 68 P.2d 881, 
887, 51 Wyo. 488, citing, Corpus 
Juris. 

30 C.J. p 1122 note 39. 

Ihcautioiui conduct 
Malice may imply conduct from an 
ill-regulated mind not sufficiently 
cautious before it occasions the in- 


lury.—Birchfleld v. Birchfleld, 217 P. 
616, 29 N.M. 19. 

33. Ala.—Woodson v. Bailey, 98 So. 
809, 210 Ala. 568. 

Ark.—^Alexander v. Johnson, 31 S.W. 

2d 304, 182 Ark. 270. 

N.M.—Birchfleld v. Birchfleld, 217 P. 
616, 29 N.M. 19. 

N.C.—Cottle V. Johnson, 102 S E. 769, 
179 N.C. 426. 

Tex.—Noms v. Stoneham, Civ.App., 
46 S.W.2d 363. 

Wash.—^Allard v. La Plain, 266 P. 
688 , 147 Wash. 497. 

64. Ala.—^Woodson v. Bailey, 9$ So. 
809, 210 Ala. 568 

Ark.—^Severs v. Bradstreet, 280 S. 

W. 667. 170 Ark. 660. 

Ga.—Martin v. Ball, 119 S.B. 222, 30 
Ga.App. 729, citing Corpus Juxis. 
HI.—^Murphy v. Willumsen, 224 Ill 
App. 425. 

Kan.—^Powers v. Sumbler, 110 P. 97, 
83 Kan. 1. 

Minn,—Johnson v. Lindquist, 224 N. 

W. 839, 177 Minn. 270. 

Okl.—^Moore v. Grimes, 36 P.2d 944, 
169 Okl. 4. 

Tex.—Collier v. Perry, Civ.App., 149 
S.W.2d 292, error dismissed, judg¬ 
ment correct—Kahn v. Grothaus, 
Civ.App., 104 S.W.2d 932, error dis¬ 
missed. 

30 C.J. p 1122 note 40. 

To give wife cause of faction 
against another woman for alienation 
of husband's affections, such other 
woman's action must be wrongful, 
and to be **wrongful action" It must 
be designed to alienate husband's 
affections.—Collier v. Perry, Tex. 
Civ.App., 149 S.W.2d 292. error dis¬ 
missed, judgment correct. 

Showing of malice said Inteait need 
not be as strong in an action against 
a stranger as in an action against a 
parent.—^Moore v. Grimes, 35 P.2d 
944, 169 OkL 4. 

In action against parent, see infra 
S 68L 

65. Conn.—^Maggay v. Nikitko, 167 
A. 816, 117 Conn. 206. 

Ga.—^Martin v. Ball, 119 S.E. 222, 30 
Ga.App. 729, cltmg Corpus Juris. 
Neb.—^Wendt v. Wendt, 184 N.W. 66, 
106 Neb. 554. 
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ice, or motive not directed J^ainst plaintiff is in¬ 
sufficient.®® 

§ 663. Existence of Marriage Relation 

The existence of a marriage relation is essential to 
recovery, but formal proof of marriage or a ceremonial 
marriajge is not necessary, and even a voidable marriage 
may be sufficient to permit maintenance of the action. 

The right to recover for alienation of affections 
arises from the marital relation,and therefore a 
cause of action for alienating a wife’s affections 
cannot be based on wrongful acts before the mar¬ 
riage,®^ and an affianced husband has no right of 
action for alienation of his fiancee’s affections.®® 
Furthermore a knowledge of the existence of the 
marriage by defendant is essential to his liability.^® 

A common-law marriage is a sufficient basis for 
the action,71 and direct proof of a formal marriage 
is not requisite and even a voidable marriage 
may be sufficient.^® The right of action is unaffect¬ 
ed by absence of physical consummation of a cere¬ 
monial marriage-74 


§ 664. Interference with Marital Relation 

A direct interference with the marital relations be¬ 
tween the spouses is essential. 

It is essential that defendant should directly and 
intentionally interfere with the marital relation be¬ 
tween the spouses,75 to the extent of causing a loss 
of consortium, as discussed infra § 665. It is not 
sufficient merely that one spouse has affection for 
or has become infatuated with defendant,7® or that 
friendly relations exist between the spouse and de¬ 
fendant, although distasteful to the other spouse 
and contrary to the edicts of society.77 

§ 665. Loss of Consortium 

The basis of the right of action by either spouse Is 
the loss of the other's consortium, which includes the 
affection, society, assistance, companionship, and comfort 
of the other. 

The basis or gravamen of the husband’s right of 
action is the loss of his wife’s conjugal society or 
consortium,78 and likewise the wife’s right of action 


Okl.—Moore v. Grimes, 35 P.2d 944, i 
945, 169 Okl. 4, citing Corpus Juris. | 
Wash.—Eklund v. Hackett, 179 P. 
803, 106 Wash. 287. 

66 . Vt.—^Nleberg v. Cohen. 92 A. 
214. 83 Vt 281, L..B.A.1915C 483, 
Ani3tCas.l916C 476. 

30 C.J. p 1122 note 44. 

67. Ala.—^Young v. Young, 184 So. 
187, 236 Ala, 627, 

Del.—^Hollett v. Wilmington Trust 
Co.. 173 A. 763, 6 W.W.Harr. 170. 
Minn.—^Davls v. Condit, 144 N.W. 
1089, 124 Minn, 365, 50 L.R.A.,N.S,, 
142. Ann,Cas.l915B 544. 

Seduction, dlstinguislied 
Where a statute abolishes all civil 
causes of action for alienation of af¬ 
fection, criminal conversation, and 
seduction of any female person of 
the age of twenty-one years or over, 
and all causes of action for breach 
of contract to marry, the phrase “any 
female person of the age of 21 years 
or over’* applies only to seduction 
since the causes of action for alien¬ 
ation of affection or for criminal con¬ 
versation relate only to the relation 
of husband and wife.—Young v. 
Young, 184 So. 187, 236 Ala, 627. 

68 . N.Y.—Lonnborg v. Lipset, 241 
N.Y.S. 691, 137 Mlsc. 292. 

69. Minn.—^Davis v. Condit, 144 N. 
W. 1089, 124 Minn. 366. 50 L..R.A., 
N.S., 142, Ann.Cas.l915B 644. 

N*.!.—Minsky v. Satenstein, 143 A, 
612, 6 N.J.Mlsc. 978. 

N.Y.—^Lonnborg v. Lipset, 241 N.Y.S. 
691, 137 Misc. 292. 

70. CaL—Smith v. Klger, 43 P.2d 
665, 5 CaLApp.2d 608. 

71. Mo.—^Butterfield v. Ennis, 186 
S.W. 1173, 193 Mo.App. 688. 

80 ax p 1122 note 46, 


72. Me.—^Plourd v. Jarvis, 68 A. 
774, 99 Me. 181. 

Mich.—^Perry v. Lovejoy, 14 N.W. 
485, 49 Mich. 529. 

Bvideuca of cohabitation and re¬ 
pute and even of defendant's admis¬ 
sion that plaintiff and his alleged 
alienated wife were married may be 
sufficient—^Perry v. Lovejoy, supra. 

73. N.Y.—Wolf V. Wolf, 181 N.Y.S. 
368, 111 Misc. 391, reversed on 
other grounds 185 N.Y.S. 371, 194 
App.Div. 33. 

Premature remarriage 
The fact that a divorced woman 
was married outside the state before 
the law permitted her remarriage 
does not bar her from bringing a 
suit for alienation of her new hus¬ 
band’s affections.—^Mohn v. Tingley, 
217 P, 733, 191 Cal. 470. 

ITnder age 

The fact that the marriage Is void¬ 
able because the husband was under 
age of consent does not deprive the 
wife of right of action for aliena¬ 
tion of his affections before annul¬ 
ment of the marriage.—^Wolf v. Wolf, 
181 N.Y.S, 368, reversed on other 
grounds 185 N.Y.S. 37, 194 App.Div. 
33. 

74. N.Y.—Cochran v. Cochran, 111 
N.Y.S. 688, 127 App.Div. 319, re¬ 
versed on other grounds 89 N.B. 
470, 196 N.Y. 86, 24 L,R.A.,N.S., 
160, 17 AnnCas. 782. 

75. CaL—^Pord v. Evans, 85 P.2d 
214, 29 CaLApp.2d 623—Steele v. 
Werner, 83 P.2d 56, 28 CaLApp.2d 
654—Berger v. Levy, 43 P.2d 610, 
612, 5 CaLApp.2d 564, citing Cor¬ 
pus Juris. 

Ga.—^Martin v. Ball, 119 S.E. 222, 30 
Ga.App. 729. 

318 


Minn.—Johnson v. Lindquist, 224 N, 
W. 839, 177 Minn. 270. 

Neh.—Baltsly v. Gruenlg, 256 N.W. 4, 
127 Neb. 620. 

N.H.—Caplan v. Caplan, 142 A. 121, 
83 N.H. 318. 

N.Y.—^Deeming v. Leislng, 212 N.Y.S. 

213, 214 App.Div. 398. 

30 C.X p 1123 note 61. 

“If any person intentionally inter¬ 
feres with or disturbs the relation 
between husband and wife, with the 
result that the affections, comfort, 
aid, or society and companionship 
which the husband ought to have for 
and bestow upon his wife are with¬ 
drawn or alienated from her, the 
party so offending is liable to the 
wife in damages.”—^Baltzly v. Gruen- 
ig, 256 N.W. 4, 6. 127 Neb. 520. 

Wife oaainot complain of fathex- 
iaJaw’s unfavorable regard or ani¬ 
mosity, as long as he avoids inter¬ 
fering in her relations with her hus¬ 
band.—Caplan v. Caplan, 142 A. 121, 
83 N.H. 318. 

Attempt to alienate see Infra § 679. 
Intent generally see suipra § 662. 

7a CaL—Berger v. Levy, 43 P.2d 
610, 612, 5 Cal.App.2d 664, citing 
Corpus Juris. 

Ill.—^Murphy v. Willumsen, 224 Ill. 
App. 425. 

30 C.J. p 1123 note 61. 

Voluntary act of alienated spouse 
see infra § 670. 

77. Ga.—Martin v. Ball, 119 S.E. 
222, 30 GaApp. 729. 

7a U.S.—Root V. Root, D.aCaa., !31 
F.Supp. 562. 

Ala—^Young v. Young, 184 So. 187. 
236 Ala 627—Woodson v. Bailey. 
98 So. 809, 810, 210 Ala 568, citmg 

I Coxpiu Juris. 
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for alienation of the affections of her spouse rests 
on the loss of his consortiums^ The loss or im¬ 
pairment of any of the elements involved in the 
term ‘‘consortium” will support an action for alien¬ 
ation of affections,*® and it has been held, with re¬ 
gard to the wife’s right of action, that her right to 
financial support is an element in the loss of con¬ 
sortium but generally a direct pecuniary loss is 


not a necessary element of the right of either spouse 
to recover.*2 

The term ''consortium/^ which is defined at length 
supra § 11, usually includes, when applied to ac¬ 
tions for alienation of affections, the right of either 
spouse to the affection, society, assistance, compan¬ 
ionship, and comfort of the other,*2 and in this 
sense has been said to include the right to the serv- 


Del.—R*Jmsey v. Ramsey, 15$ A. 354, 
4 WW.Harr. 576. 

Ga—^Hosford v. Hosford, 198 S.E. 
289, ‘291, 58 Ga.App 188, citing 
Corpus Juris —^McMillan v. Smith, 
171 SB 169, 47 Ga.App. 646. 

Idaho.—Riggs v. Smith, 11 P.2d 358. 
360, 52 Idaho 43, citing Corpus Ju¬ 
ris. 

Iowa.—McGlothlen v. Mills, 265 N. 
W. 117, 118, 221 Iowa 204, citing 
Corpus Juris. 

Ky—Burke v. Johnson. 118 S.W.2d 
731, 274 Ky. 405. 

Me.—Allen v. Rossi, 146 A 692. 128 
Me. 201. 

Md.—Buch V. Hulcher, 23 A‘2d 829, 
180 Md. 309—Kurdle v. Brookmey- 
er, 191 A. 416. 420, 172 Md. 246, 
citing Corpus Juris. 

Minn —^Kleber v. Allin, 190 N.W. 

786. 153 Minn. 433. 

KY.—Brand v. Butts. 273 N.Y.S. 
181, 182, 242 App.Div. 149, citing 
CorpxLS Juris—^Deming y. Leising, 
212 KY.S. 21*3, 214 App.Div. 398— 
Modica v. I'Tartino. 207 N.Y.S. 479, 
211 App.Div. 516—^Lonnborg v. 
Lipset, 241 N.Y.S. 691, 137 Misc. 
292. 

N.C.—Rose V. Dean, 135 S.E. 348, 1'92 
N.C. 566. 

Okl.—^Red Eagle v. Free, 130 P.2d 
308, 191 Okl. 386. 

S.D.—^Holmstrom v. Wall, 268 N.W. 
423, 64 S.D. 467. 

Tex.—Collier v. Perry, Clv.App,, 149 
SW.2d 292, error dismissed, judg¬ 
ment correct. 

Vt.—Shedrick v. Lathrop, 172 A 630, 
106 Vt. 311. 

Wyo.—^Worth v. Worth, 49 P.2d 649, 
48 Wyo. 441, 103 AL.R. 107. 

30 C.J. p ir2S note 65. 

79- U.S.—Root V. Root, D.C.Cal,, 31 
P.Supp. 562—^Nelson v. Nelson, C. 
CAVt, 296 P. 369. 

Ala,—^Young v. Young, 184 So. 187, 
236 Ala. 627—Woodson v. Bailey, 
98 So. 809, 810, 210 Ala. 568, cit¬ 
ing Corpus Juris. 

CaL—Jefferson v. Kenoss, 101 P.2d 
711, 38 Cal.Ap|p.2d 496. 

Del.—^Ramsey v. Ramsey, 156 A 854, 
4 W.W.Harr. 676. 

Ga.—Sessions v. Parker, 1<62 S.E. 
790, 174 Ga. 296, answer con¬ 

formed to 163 SE. 297, 45 Ga.App. 
101—^Hosford V. Hosford, 198 S.E. 
289, 291, 58 Ga.App. 188, citing 
Corpus Juris. 

Idaho.—Riggs v. Smith, 11 P.2d 868, 
5'2 Idfliho 43, citing Corpus Juris— 


Johnson v. Richards, 294 P. 507, 
512, 30 Idaho 150, citing Corpus 
Juris. 

Iowa.—McGlothlen v. Mills, 265 N. 
W. 117, 118, 221 Iowa 204, citing 
Corpus Juris—^Boom v Boom, 220 
N.W. 17. 206 Iowa 70. 

Ky.—Burke v. Johnson, 118 S.W.2d 
731, 274 Ky. 405. 

Me.—Allen v. Rossi, 146 A 692, 128 
Me. 201. 

Md.—Kurdle v. Brookmeyer, 191 A 
416, 420, 172 Md. 246, citing Cor¬ 
pus Juris. 

Mass.—Bradstreet v. Wallace, 150 N, 
E. 405, 254 Mass. 509. 

Minn —Kleber v Allin, 190 N.W. 786, 
153 Minn. 433. 

N.H.—Lavigne v. Davigne, 119 A 
869, 80 N.H. 559. 

N.Y.—Leonard v. Bulkley, 229 N.Y. 

S. 481. 224 App.Div. 706. 

N.C.—^Hipp V. E. I. Dupont de Ne¬ 
mours & Co., 108 S.E. 318, 322. 182 
N.C. 9, citing Corpus Juris. 

Okl.—Red Eagle v. Free, 130 P.2a 
308, 191 Okl. 385—Fife v. Adair, 
47 P.2d 145, 149, 173 Okl 234, cit¬ 
ing Corpus Juris—Brown v. 
Brown, 230 P. 863, 104 Okl. 206. 
S.D.—Holmstrom v. Wall, 268 N.W. 
423, 64 S.D. 467. 

Tex.-^ollier v. Perry, Civ.Apip., 149 
S,W.2d 292, error dismissed, judg¬ 
ment correct—^Kahn v. Grothaus, 
Civ.App., 104 S.W.2d 932, error dis¬ 
missed—^Norris v. Stoneham, Civ. 
App., 46 S.W.2d 368. 

Vt.—Woodhouse v. Woodhouse, 130 
A 758, 99 Vt. 91. 

Wyo.—^Worth v. Worth, 68 P2d 881, 
61 Wyo. 448—Worth v. Worth, 49 
P.2d 649, 48 Wyo. 441, 103 AL.R. 
107. 

30 C.J. p 1123 note 66. 

80. Tex.—Collier v. Perry, Civ.App., 
149 S.W.2d 292, error dismissed, 
judgment correct. 

81. U.S.—^Nelson v. Nelson, C.C.A 
Vt, 296 F. 369. 

Wyo.—Worth v. Worth, 68 P.2d 881, 
61 Wyo. 488. 

Deprivation of her hnshaad’s sup¬ 
port IS not the gist of the wife's 
right of action, but the loss of his 
consortium.—^Lavigne v. Lavigne, 
119 A 869, 80 N.H. 669. 

82. Ga«—^Hosford v. Hosford, 198 S. 
E. 289, 58 GcuApp. 188. 

Idaho.—^Johnson v. Richards, 294 P. 
607, 60 Idaho 150. 

Iowa.—^McGlothlen v. Mills, 265 N. 

319 


W. 117, IIS, 221 Iowa 204, citing 

Corpus Juris. 

Vt.—Woodhouse v. Woodhouse, 1'30 
A 758, 99 Vt 91. 

30 C.J. p 1123 note 57. 

Damages in general see infra §§ 
692-696. 

83. Ala.—Tl'oodson v. Bailey, 98 So. 
809, 210 Ala 568. 

Ga.—Hosford v. Hosford, 198 S.E. 

289, 58 Ga.App. 188. 

Idaho—Riggs v. Smith, 11 P.2d 358, 
52 Idaho 43. 

Iowa.—McGlothlen v. Mills, 265 N. 

W. 117, 221 Iowa 204. 

Ky.—Burke v. Johnson, 118 S.W.2d 
731, 274 Ky. 405 

Md —^Kurdle v. Brookmeyer, 191 A 
416, 172 Md. 246. 

Mass.—Bradstreet v. Wallace, 150 N. 

E. 405, 254 Mass. 509. 

N.H.—^Lavigne v. Lavigne, 119 A 
869, 80 NH. 569. 

^'•Y.—^Deming v. Leising, 213 N.Y.S. 

213, 214 AppDiv. 398. 

N.C.—Rose V. Dean, 135 S E 348, 192 
N.C. 556. 

Okl.—^Red Eagle v. Free, 130 P.2d 
308, 191 Okl. 885—Brown v. 

Brown, 230 P. 853, 104 OkL 206. 
RI.—Angell v. Reynold**. 58 A 625, 
26 RI. 160, 106 Am.S.R. 707. 

S.D.—^Holmstrom v. Wall, 268 N.W. 
423, 64 S.D. 467. 

Tex.—^Norris v. Stoneham, Clv.App, 
46 S.W.2d 363. 

Vt.—^Woodhouse v. Woodhouse, 130 
I A 758, 99 Vt 91. 

12 C.J. p 532 note 42. 

The gist of an action for aliena¬ 
tion of affections is the enticing or 
taking away of the husband or the 
wife and the alienation of bis or her 
affections,—Humphrey v. Pope, 54 P. 
847, 132 Cal. 253—^Berger v. Levy, 
43 P.2d 610, 5 CaLApp.2d 554. 

At oonuuou law, the husband was 
entitled to whole of wife's marital 
affection, and to whole of such so¬ 
ciety and comfort as her physical 
state and mental attitude rendered 
her capable of affording him.—^Brad- 
street V. Wallace, 160 N.B. 405, 254 
Mass. 509. 

The welfare of the children, if 
any, has been said to give to each 
spouse the right to the affection, 
companionship, and society of the 
other. 

Cal.—^Jefferson v. Kenoss, 101 P.2d 
711, 38 Cal.App. 496. 

Wyo.—Worth v. Worth, 68 P.2d 881, 
61 Wyo. 448. 
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ices of the spouse.®* 

§ 666. Loss of Services 

Loss of the spouse’s services !s not essenttaf to the 
right of action. 

Loss of the spouse’s services generally is not es¬ 
sential to the right of action, except in so far as 
it is an element in the loss of consortium.*^ 

§ 667. Physical Separation Caused by De¬ 
fendant 

An actual physical separation of the spouses In con¬ 
nection with the alienation generally is not essential to 
the right of action. 

As a general rule, an actual physical separation 
of the spouses in connection with the alienation is 
not essential to the right of action,**^ and although 
the spouses continue to occupy the same house a 
cause of action may arise for alienation of affec¬ 
tions through a loss of consortium,** whether the 
action is by the husband*^ or by the wife.®® The 
intentional enticement of one spouse to separate 


from the other spo^'se is in itself a wrongful and 
unlawful act.®^ On the other hand, where it does 
not appear that there was an alienation of affec¬ 
tions, a separation of the spouses is immaterial.^* 

§ 668. Physical Debauchment; Criminal Con¬ 
versation Distinguished 

A physical debauchment of plaintiff’s spouse general, 
ly is not a necessary element of a right of action for 
alienation of affections, and for this reason it Is distin¬ 
guished from an action for criminal conversation. 

As a general rule, a physical debauchment of 
plaintiff’s spouse is not a necessary element of a 
right of action for alienation of affections.** On 
the other hand, where it does not appear that there 
was an alienation of affections, adultery with one 
spouse will not give to the other a right of action 
for enticement or alienation.*^ 

Criminal conversation distinguished. The lack of 
necessity for a physical debauchment distinguishes 
alienation of affections from criminal conversa¬ 
tion.** They are two distinct torts,** and, although 


si. Idaho.— B-lgga v. Smith, 11 P.2d 
358, 52 Idaho 43. 

N.J—Souvay v. Fricke, 169 A. 33, 
35, 11 N.J.Misc. 882, citing Coipns 
Joxls. 

Cossortixim a pxoporty zlght 
growing out of the marriage rela¬ 
tion . . , and Includes the ex¬ 

clusive riglit to the services of the 
spouse (which contemplates not so 
much services or reward earned as 
assistance and helpfulness In the 
relations of conjugal life according 
to their situation).*’—Riggs v. 
Smith, 11 P.2d '358, 360, 52 Idaho 43. 
Loss of services as not essential see 
infra § 666. 

86. Gra. —Hosford v, Hosford, 198 S. 

S. 289, 58 Qa.App. 188. 

Ky.—Burke v. Johnson, 118 S.W.2d 
731. 274 Ky. 406. 

NeJ).—^Hope v. Twarling, 198 N.W. 
161, 11 Neb. 793. 

N.T.—Brand v. Butts, 273 N.T.S. 
181, 182, 242 App.Div. 149, citing 
Corpus Juris. 

VL—IVoodhouse v. Woodhouse, 130 
A. 758, 99 Vt. 91. 

30 C.J. p 1123 note 58. 

86. Idaho.—Riggs v. Smith, 11 P.2d 
358, 52 Idaho 43. 

As element of consortium see supra 
§ 665. 

87. Ala—-Woodson v. Bailey, 98 So. 
809, 812, 210 Ala 568, Quoting Cor. 
pus Juris. 

N.H.—^Lavigne v. Lavlgne, 119 A. 

869, 80 N.H. 559. 

30 O.J. p 1123 note 61. 

Keeping apart or debauching as ele¬ 
ment see supra §§ 660, 661. 
Voluntary separation of the spouses 
see infra i 676. i 


88. Ga—^Hosford v. Hosford, 198 S. 
E. 289. 58 GaApp. 188. 

89. Ga—Hosford v. Hosford, supra 
Ky.—Burke v. Johnson. 118 S.W.2d 

731, 273 Ky. 405. 

Md—Buch v. Hulcher, 23 A.2d 829, 
180 Md. 309. 

Pa.—Spuhler v. Harbster, 9 PaDisL 
& Co. 263, 19 Berks Co.UJ. 245. 

30 aj. p 1124 note 62. 

Qualiflcation of rule in Massachu¬ 
setts see supra § 660. 

Xn Caaiforuia, prior to statute 
abolishing alienation actions, abduc¬ 
tion of wife from husband, and vice 
versa was actionable whether done 
by force or by use of persuasioa— 
Horowitz V. Sacks, 265 P. 281, 89 
CaLApp. 336—30 C.J. p 1124 note 63 
[a], 

90. Ala—Woodson v. Bailey, 98 So. 
809, 210 Ala 568. 

Ga—^Tingle v. Maddox, 198 S.B. 722, 
186 Ga. 757—^Hosford v. Hosford, 
198 as. 289, 58 GaApp. 188. 

N.H.—Lavigne v. Ltavlgne, 119 A. 
869, 80 N.H. 569. 

N.M.—Murray v. Murray, 240 P. 303, 
30 N.M. 567. 

Pa—^Hartswick v. McIntyre, 11 Pa 
Dist & Co. 114. 

30 C.J. p. 1124 note 63. 

91- Mo.—Love V. Love, 73 S.W. 255, 
98 Mo.App. 662. 

Enticement away as element see su¬ 
pra §S 660, 661. 

92L Pa—^Blsenhard v. Schmoyer, 69 
PaSuper. 289. 

30 C.J. p 1124 note 66. 

Alienation not caused by defendant 
see infra §9 669, 676. 

Voluntary act of alienated spouse 
see infra 9 670. 
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93. Mass.—Gahagan v. Church, 132 
N.B. 357, 239 Mass. 658. 

Ohio.—^Baltninas v. Baubles, 154 N. 

E. 747, 23 Ohio Ap.p. 104. 

Tenn.—Stepp v. Black, 14 Tenn.App. 
153. 

30 C.J. p 1124 note 67. 

Debauchment or separation as ele¬ 
ment see supra §9 660, 661. 

94b N.T.—Hodecker v. Strieker, 39 
N.T.S. 515. 

Pa.—Misson v. Grossman, 196 A. 494, 
329 Pa 161. 

30 C.J. p 1124 notes 70, 71. 

95. Mass.—Gahagan v. Church, 132 
N.E. 357, 239 Mass. 558. 

Ohio.—^Baltrunas v. Baubles, 154 N. 

B. 747, 23 Ohio App. 104. 

Tenn.—^Darnell v. McNlchols, 122 S. 

W.2d 808, 22 Tenn.App. 287. 

30 O.J. p 1124 note 68. 

Statement of disttnctlon 

(1) The gravamen of the action 
for criminal conversation is the 
adulterous intercourse, and the 
alienation of affections thereby re¬ 
sulting is merely a matter of aggra¬ 
vation, whereas the gravamen in the 
other case is the alienation of affec¬ 
tions with malice or improper mo- 
tivea—^Darnell v. McNlchols, 122 S. 
W.2d 808, 22 Tenn.App. 287—Stepp 
V. Black, 14 Tenn.App. 15'3. 

(2) Similar statements of distinc¬ 
tion see 30 G.J. p 1124 note^ 68 [a]. 
Criminal conversation in general see 

infra 99 697-706. 

96. U.S.—Root V. Root, D.C.CaL, 31 

F. Supp. 562. 

Mich.—^Bean v. McFarland, 278 N.W. 
332, 280 Mich. 19. 
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both causes of action are founded on injury to the 
right of consortium, one may exist \nthout the oth¬ 
er and a statute giving a spouse a right of ac¬ 
tion for criminal conversation does not take away 
or affect the right of action for enticement or alien- 

ation.®s 

§ 669. Defendant Not Procuring Cause 

The defendant is liable if his wrongful acts were the 
controlling cause of the alienation of affections, although 
there were other contributing causes. 

In order to hold defendant liable, his wrongful 
acts or conduct must have been the procuring or 
controlling cause of the enticement or alienation;^® 
he is not liable if the acts complained of did not 
alienate the affections of plaintiffs spouse or cause 
the separation.! The elements of the cause of ac¬ 
tion are defendant’s wrongful conduct, plaintiffs 
loss of his or her spouse’s affection or consortium, 
and the causal connection between such conduct and 
the loss.® 

Other causes contributing. It is no defense that 


defendant’s conduct was not the sole cause of the 
alienation or separation; it is sufficient if his con¬ 
duct was the controlling cause, although other mat¬ 
ters contributed,® and although the complaining 
spouse has been guilty of misconduct;^ and there 
is authority that one who is either a procuring or 
a contributing cause is liable, whether or not he is 
the sole® or the controlling® cause. 

§ 670. -Voluntary Act of Alienated Spouse 

A defendant to whom a spouse voluntarily gives his 
or her affections is not liable, and ordinarily mere main¬ 
tenance of improper relations with one spouse will not 
give rise to a cause of action in the absence of active 
interference or wrongful conduct, by defendant. 

As a general rule a defendant to whom a spouse 
voluntarily, without wrongful inducement, gives his 
or her affections is not liable and the mere main¬ 
tenance of improper relations with one spouse does 
not give rise to a cause of action in the other un¬ 
less the paramour is also guilty of active interfer¬ 
ence or some wrongful inducement.® However, it 
has been held that defendant may be liable although 


97. Tenn.—Darnell v. McNichols, 
122 S.W.2d 808, 22 Tenn.App. 287— 
Stepp V. Black, 14 Tenn;App. 153. 

98. Ala.—^Parker v. Newman, 75 So. 
479, 200 Ala. 102. 

20 C.J. p 1124 note 69. 

99. Cal.—Ford v. Evans, 86 P.2d 
214, 29 Cal.App.2d 623—^Bei^er v. 
Levy, 43 P.2d 610, 5 Cal.App.2d 
534. 

Kan.—Powers v. Sumbler, 110 P. 97, 
83 Kan. 1. 

Mass.—Labrie v. Midwood, 174 N.EL 
214, 973 Mass. 578. 

Minn.—Johnson v. Lindquist, 224 N. 
W. 839. 177 Minn. 270—Klebe^ v. 
Alim, 190 N.W. 786, Id'S Minn, 439. 
Neb.—Sonneman v. Atkinson, 238 N. 

W. 532, 121 Neb. 752. 

N.J.—Larrabee v. Lynch, 143 A. 742, 
105 N.J.Law 13, citing Cozpiis Ju¬ 
ris. 

Or. — Dlsch V. Closset, 244 P. 71, 73, 
118 Or. Ill, citing Corpus Juris. 
Pa.—Misson v. Grossman, 196 A. I 
494 , 329 Psu 151. 

Tenn.—^Foster v. Copeland, App., 159 
S.W.2d 96. 

Tex.—Rhodes v. Meloy, Civ.App., 289 
S.W. 159, 164, citing Corpus Jnzls. 
Vt—^Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt 91. 

Wls.—Maahs V. Schultz, 242 N.W. 
195, 207 Wis. 624. 

Wyo.—Worth v. Worth, 49 P.2d 649, 
663, 48 Wyo. 441, citing Corpus 
Juris. 

30 C.J. p 1125 note 73. 

1 . Ala.—Woodson v. Bailey, 98 So. 
809, 811,. 210 Ala. 568, citing Cor- 
pus Juris. 

Cal.-rFord )V. Eyaps, 85.P«2d 214,. 29 
Cal.App.2d 623. 

42 0J.S.-21 


Iowa—Boom v. Boom, 220 N.W. 17, 
206 Iowa 70. 

•30 O.J. p 1124 note 72. 

2. Mont.—^Wallace v. Wallace, 279 
P. 374, 85 Mont. 492, 86 A.L.R. 587. 

Tex.—Collier v. Perry, Civ.App., 149 
S.W.2d 292, error dismissed, judg¬ 
ment correct. 

Wls.—Maahs v, Schultz, 242 N.W. 
195, 207 Wls. 624. 

3. Ala—^Woodson v. Bailey, 98 So. 
809, 812, 210 Ala 668, citing Cor¬ 
pus Juris. 

Cal.—^Berger v. Levy, 43 P.2d 610, 5 
Cal.App. 2d 554—^Rogers v. Haines, 
285 P. 412, 414, 104 CaLApp. 191, 
citing Corpus Juria 
Del.—^Ramsey v. Ramsey, 156 A. 354, 
4 W.W.Harr. 576. 

Mass.—Labrie v. Midwood, 174 N.B. 

214, 273 Mass. 578. 

Neb.—^Dunbier v. Mengedoht, 230 N. 
W. 669, 671, 119 Neb. 706, citing 
Corpus Juria 

Or.—Disch V. Closset, 244 P. 71, 73, 
118 Or. Ill, citing Corpus Juria 
Tex,—^Rhodes v. Meloy, Civ.App., 289 
S.W. 169. 

VL—Woodhouse v. Woodhouse, 130 
A. 768, 99 Vt. 9L 

W.Va—Rush V. Buckles, 117 S.B. 
130, 98 W.Va. 493. 

Wyo.—Worth v. Worth, 68 P.2a 881, 
888^ 51 Wyo. 488, citing Corpus Jiu 

30 aJ. p ^125 note 74. 

Partial alienation see infra § 679. 

4. Conn.—^AmelUn v. Leone, 159. A. 

293, 1/14 Cona'478. . , 

Neb.—Dunbier v. Mengedoht, 21M)pN- 
W, .609,,,119 Neb. 706. 

; The ^ hnshsad’s parUoipatio^ 4n. an 
jlUegfii abortion/ perform^ 7 on his 

m 


wife will not prevent a recovery for 
alienation of her affections where 
the illegal act Is not essential to the 
proof of his case.—^Dunbier v. Men¬ 
gedoht, supra 

That husband and wife had served 

jail sentences dops not constitute 
forfeiture by husband of affections 
of wife.-Wood V. Miller, 265 P. 727, 
147 Wash. 261. 

5. Me.—Plourd v. Jarvis, 58 A. 774, 
99 Me. 161. 

0L Colo.—Sullivan v. Valiquette, 
180 P. 91, 66 Colo. 170. 

7. Ala.—Woodson v. Bailey, 98 So. 
809, 811, 210 Ala. 568, quoting 
Corpus Juris. 

CaL—Steele v. Werner, 83 P.2d 66, 
28 Cal.App.2d 554—^Berger v. Levy, 
43 P.2d 610, 5 CaLApp.2d 554. 
Minn.—Kleber v. AlUn, 190 N.W. 786, 
153 Minn. 433. 

Neb.—Sonneman v. Atkinson, 298 N. 

W. 532, 121 Neb. 752. 

Pa.—^Misson v. Grossman, 196 A. 
494, 329 Pa. 151. 

Tenn.—Wilson v. Bryant, 67 S.W.2d 
133, 136, 167 Tenn. 107, ^ting Cor¬ 
pus Juris. 

Tex.—Norris v. Stoneham, Civ.App., 
46 S.W.2d 36?. 

W.Va.—Rush y.. Buckles, 117 S.E. 

180, 93 W.Va. 4'93. 

30 C.J. p 1125 note 78. 

8l CaL-^teele v. Werner, 83 P.2d 
66, 28 CaJLApp.2d 554—^Berger v. 
Levy,„ 43 P.2d 610, 5 Cal.App.2d 
554. 

30 CJT. p 1126 note 79. 

jMandant must be the emtioer, the 
; active or aggressive party, and plain- 
tffjt cannot recover if it appears that 
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he or she was not the original aggressor, that is, 
did not take the initiative in bringing about the sit¬ 
uation which, through his or her wrongful acts, re¬ 
sulted in the alienation.^ Moreover, it is no de¬ 
fense that the spouse willingly eloped with defend¬ 
ant where defendant furnished the means and op¬ 
portunity for the elopement,^® or that the alienat¬ 
ed spouse consented to acts of adultery with her 
paramour after her affections had been alienated 
from her husband.^^ 

§ 671.- Plaintiff's Maltreatment of Spouse 

Defendant generally Is not liable for an alienation of 
affections which results from mistreatment by the com¬ 
plaining spouse, unless such mistreatment is the result 
of defendant’s influence, or unless defendant, despite the 
loss of affections, is the cause of the loss of consortium. 

There can be no recovery for an alienation oc¬ 
casioned or brought about by the mistreatment of 
one spouse by the other,particularly if the en¬ 
tire affection between the spouses has been thus de¬ 
stroyed,^^ unless such mistreatment is the result of 
influence exercised by defendant.^^ Defendant, 
however, will not be exonerated merely because 
he is less blamable than the injured spouse,and 
the mere fact that the complaining spouse, through 
his or her mistreatment of the other spouse, has 
already lost the affections of the latter is no defense 
where the loss of consortium is caused by the will¬ 
ful conduct of defendant,!® as where he prevents 
or interferes with the possibility of a reconciliation 


between the spouses.!^ 

§ 672. Prior Estrangement between Spouses 

Where the defendant’s acts were the controlling cause 
of the alienation, prior estrangements between the spouses 
generally constitute no defense. 

Where defendant's acts were the procuring or 
controlling cause of the alienation or enticement 
complained of, as where defendant has prevented 
or interfered with a reconciliation between the es¬ 
tranged spouses,!® prior lack of affection, estrange¬ 
ments, or quarrels between the spouses, not in them¬ 
selves the controlling or proximate cause of the 
alienation or enticement complained of, constitute 
no defense.!® On the other hand, it has been held 
that the fact there was no love and affection be¬ 
tween the spouses at the time of the acts of alien¬ 
ation complained of constitutes a good defense.^® 

§ 673. Unchastity of Alienated Spouse 

The wife’s previous unchastIty generally Is no defense 
to one charged with alienating her affections. 

A wife's bad reputation for chastity at the time 
of her marriage is no defense to one charged with 
alienation of the affections of her husband where 
it did not to some extent cause the separation.^! 

§ 674. Consent of Plaintiff Spouse 

Consent of the Injured spouse to the act or conduct 
complained of constitutes a good defense. 

The consent or acquiescence of the injured spouse 
to the act or conduct complained of constitutes a 


the spouse was the pursuer rather 
than the pursued. 

Pa.—^Misson v, Grossman, 196 A. 494, 
329 Pa. 151. 

Tenn.—Wilson v. Bryant, 67 S.W.2d 
133, 167 Tenn. 107—^Foster v. Cope¬ 
land, App., 159 S.W.2d 96. 
a. Tex.—^Norris v. Stoneham, Civ. 

App., 46 S.W.2d 363. 

30 C.J. p 1125 note SO. 
la Ind.—^Higham v. Tanosdol, 101 
Ind. 160. 

11. N.C.—Chestnut v. Sutton, 176 S. 
E. 748, 207 N.a 256. 

30 C.J. p 1126 note 62. 

12. Iowa.—Boom v. Boom, 220 N.W. 
17, 206 Iowa 70. 

Ky.—Slayton v. Wilburn, 203 S.W. 

529. 180 Ky. 655. 

30 C.J. p 1126 note 85. 

13. Iowa.—Smith v. Rice, 160 N.W. 
6, 198 Iowa 673. 

30 C.J. p 1126 note 86. 

Right of action for partial aliena¬ 
tion see supra S 679. 

14. Iowa.—^Boom v. Boom, 220 N.W. 
17, 206 Iowa 70. 

15- Conn.—^Amellin v. Leone, 169 A. 
293, 294, 114 Conn. 478, citing Cov^ 

pus 

N.B. — ^Rott V. Goehring, 157 N.W. 


294, 33 N.D. 413, L.RA1916B 1086, 
Ann.Cas.l918A 643. 

Other causes contributing generally 
see supra § 669. 

16- Colo.—Squire v. Hill, 66 P.2d 
822, 100 Colo. 226. 

Conn.—^Amellin v. Leone, 159 A. 298, 
114 Conn. 478. 

N.J.—Bey v. Bey, 110 A, 703, 94 N. 
J.Law 342—Mulock v. Ulizio, 129 
A. 204, 3 N.J.Misc. 681. 

Estrangement generally see infra § 
672, 

17. Colo.—^Bradbury v. Brooks, 257 
P. 869, 82 Colo. 133. 

Conn.—^Amellin v. Leone, 159 A. 293, 
114 Conn. 478. 

Bel.—^Ramsey v. Ramsey, 166 A. 354, 
4 W.W.Harr. 676. 

Minn.—Ruble v. Ruble, 281 N.W. 529, 
630, 203 Minn. 399, citing Corpus 
Jnzis. 

Or.—^Disch v. Closset, 244 P. 71, 73, 
118 Or. Ill, quoting Corpus Juris. 

W.Va.—^Rush V. Buckles, 117 S.E. 
130, 93 W.Va. 498. 

30 C.J. p 1126 note 89, 

Preventing reconciliation where es¬ 
trangement not caused by miscon¬ 
duct of spouse See infra S 672. 

la CaL—Jefferson v. Kenoss, 101 
P.2d 711, 88 CaLApp. 496. 
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Mich.—Scott V. Bontekoe, 233 N.W. 
215, 252 Mich. 185. 

Mo.—^Hollinghausen v. Ade, 233 S.W. 
39, 289 Mo. 362. 

Mont.—Munson v. Solace, 212 P. 1103, 
66 Mont 70. 

Vt—Sargent v. Robertson, 160 A. 

182, 104 Vt 412. 

30 C.J, p 1126 note 92 [a], [f]. 

19. Conn.—^Amellln v. Leone, 159 A. 

293, 114 Conn. 478. 

Del.—Ramsey v. Ramsey, 156 A. 354, 
4 W.W.Harr. 676. 

Mo.—^Reynolds v, Reynolds, App., 143 
S.W.2d 347. 

N.J.—^Halpem v. Mendel, 166 A. 172, 
110 N.J.Law 662. 

30 C-J*.' p 1126 notes 91, 92. 
Estrangement by reason of plaintiff's 
ill-treatment see supra S 671. 

na N.T.—^Madison v. Neuburger, 
224 N.T.S. 461, 180 Misc. 660. 
Tex.—Rhodes v. Meloy, Civ.App., 289 
S.W. 159, 162,- citing Corpus Juris. 
30 C.J. p 1126 note 98. 

2L Blan.—^White v. White, 90 P. 
1087, 76 Kan. 82. 

Tex.—Jackson v. Jackson, Civ.App., 
86 S.W.2d 830. 

Mititgatiou of damages see infra § 
. 694. 
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good defense.22 Such consent, on the part o£ a 
husband, is not established by the fact that he saw 
his wife meet defendant at night, and might have 
prevented the injury, unless he thereby connived at 
it;23 nor is consent established by the fact that 
he leaves opportunities open to his wife to commit 
adultery,24 unless he creates such opportunities or 
invites or connives at the evil-doing,25 but such a 
defense is not available to defendant when the 
alienation is shown to have been effected before the 
adultery.26 Merely because a husband has forgiven 
his erring wife, he cannot be defeated in his recov¬ 
ery for a subsequent enticement by defendant’s 
claim of consent to the wrong.27 

§ 675. Divorce 

A decree of divorce or iieparatlon secured after the 
alienation does not bar either spouse from a recovery 
therefor even under a statute providing for the forfei¬ 
ture by the guilty party of all rights and claims arising 
out of the marriage. 

As Stated in Corpus Juris, which has been cited 
and quoted with approval, either spouse, in a prop¬ 
er case, may recover for alienation of the other’s 
affections, notwithstanding a decree of divorce or 
separation secured by either of them after the alien¬ 
ation,28 and this has been held to be true even 
though a property settlement has been made .22 It 


also has been held to be the rule even under a stat¬ 
ute providing for the forfeiture by the guilty party, 
on divorce, of all rights and claims under and by 
virtue of the marriage,2® but there is authority to 
the contrary, holding that under such a statute a 
spouse divorced for his or her own fault cannot 
maintain an action for the alienation of the other’s 
affections.2i Alimony awarded a wife by a former 
decree of divorce is not a matter of defense in an 
alienation suit by her.2 2 

One who fnarries a divorced woman whom he 
had never met prior to her divorce is not liable in 
an action for alienation of affections, because the 
divorce was subsequently declared invalid.23 

§ 676. Separation Not Caused by Defendant 

The fact that the spouses have separated, either be¬ 
fore or after the alienation, is no defense. 

Where defendant’s acts or conduct is the con¬ 
trolling cause of the alienation of affections, it is 
no defense that the spouses had separated before 
the alienation,84 or that they separated after the 
alienation, whether or not pursuant to formal 
agreement,25 or that they lived together for a short 
time on one occasion after the alienation.2® It is 
no defense to a wife’s right of action which has 
already accrued that she has entered into a contract 


22 . CaL—^Nulsen v. Nulsen, 39 P.2d 
509, 3 Cal.App.2d 407. 

N-.J.—Hemingway v. Ball, 179 A. 374, 

118 N.J.Bq. 378, affirmed 183 A. 172, 

119 N.J.Eq. 471. 

30 C.J. p 1126 note 96. 

Consent to divorce 
A wife who consented to her hus¬ 
band's going to another state with 
another woman so that he might pro¬ 
cure a divorce and marry the other 
woman is not entitled to maintain a 
suit for alienation of the husband's 
affections.—^Nulsen v. Nulsen, 39 P. 
2d 609, 3 Gal.App.2d 407. 

23. U.S.—Woldson v. Liarson, Wash., 
164 P. 648, 90 C.aA. 422. 

24. Iowa.—^Frank v. Berry, 103 N. 
W. 368, 128 Iowa 223. 

Tenn.—Stepp v. Black, 14 Tenn.App. 

163, citing Corpus Juris. 

Consent of alienated spouse to adul¬ 
tery charged as no defense see su¬ 
pra § 670. 

25. Iowa.—^Prank v. Berry, 103 H. 

W. 368, 128 Iowa 223. , 

N.C.—^Barker v. Dowdy, 26 S.R2d 
404, 223 N.C. 161. 

Tenn.—Stepp v. Black, 14 Tenn.App. 

153, citing Corpns Juris. 

JUTordiag' opportunity 
To show a husband’s consent to or 
connivance at his wife's adulterous 
relations and alienation of her af¬ 
fections after their .separation, the 


course previously pursued by him | 
must have shown such indifference 
to, and acquiescence in, her conduct 
and attitude toward her paramour 
as afforded their amour full oppor¬ 
tunity to develop.—^Murrell v. Cul¬ 
ver, 118 A. 803, 141 Md. 349. 

26L Colo.—Supperstein v. Woods, 40 
P.2d 622, 96 Colo. 120. 

27- Mo.—De Ford v. Johnson, 133 
S.W. 393, 162 Mo.App. 209. 

30 C.J. p 1127 note 2. 

28. Ala—^Bailey v. Lett, 131 So. 
891, 892, 222 Ala 214, citing Cor. 
pus Juris. 

Aik.—^McWilliams v. Kinney, 11 S. 

W.2d 1, 178 Ark. 613. 

Colo.—Gvirtz V. Leiser, 68 P.2d 481, 
482, 98 Colo. 554, quoting Corpus 
Juris. 

Kan.—^Lundstrom v. Nelson, 219 P, 
609, 114 Kan. 324. 

Mo.—PoUard v. Ward, 233 S.W. 14, 
289 Mo. 276, 20 AL.R. 936. 

Neb.—^Dunbier v. Mengedoht, 230 N. 
W. 669, 119 Neb. 706—Hope v. 
Twarling, 198 N.W. 161, 111 Neb. 
793. 

30 C.J. p 1127 note 6, 

An interlocutory decree granting 
the wife a divorce for nonsupport 
does not preclude the husband from 
recovering for the alienation of her 
affections.—Gvirtz v. Leiser, 68 P.2d 
' 4S1, $8 Colo. 664. , 
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Divorce decree as not res Judicata in 
subsequent suit for alienation see 
Divorce § 174 d. 

29. Mo.—^Hollinghausen v. Ade, 233 
S.W. 39, 289 Mo. 362. 

30 C.J. p 1127 note 6 [d]. 

30. Colo.—Gvirtz v. Leiser, 68 P.2d 
481, 98 Colo. 654. 

Mo.—^De Pord v. Johnson, 158 S.W. 
29, 261 Mo. 244, 46 L.R.A.N.S.. 
1083, Ann.Cas.l915A 344. 

30 Cjr. p 1127 note 6. 

31. Iowa—^Duff V. Henderson, 183 
N.W. 475, 191 Iowa 819. 

30 aj. p 1127 note 7. 

32. Neb.—^Hope v. Twarling, 198 N. 
W. 161, 111 Neb. 793. 

33. N.T.—Hollister v. Valentine, 76 
N.Y.S. 116, 69 App.Div. 682. 

30 C.J. p 1128 note 8. 

34. Conn.—^Amellin v. Leone, 169 A 
293, 114 Conn. 478. 

Mo.—^Porter v. Porter, App., 268 S. 
W, 76. 

30 C.J. p 1128 note 10. 

Separation caused by defendant see 
supra § 667. 

35. Idaho.—^Johnson v. Richards, 294 
P. 607, 60 Idaho 160. 

30 C.J. p 1128 note IL 
Md.—Annarina v. Boland, 111 A 84, 
136 Md. 366. 

36. U.S.—^Nelson v. Nelson, aCA 
I Vt, 296 P. 369. 
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for separate maintenance,^'^ or executed a deed of 
separation but where by articles of separation 
she releases her husband from all obligations of 
support, it precludes her from recovering damages 
for the loss of her support from one whose conduct 
with the husband had led to the separation.^^ 

§ 677. Abandonment after Alienation 

That the plaintiff wife abandoned her husband after 
the alienation is no defense. 

It is no defense that plaintiff wife abandoned her 
husband after the alienation.^® 

§ 678. Effect of Damages Being Community- 
Property 

The right of action la not affected by the fact that 
the damages recoverable may constitute community 
property. 

The right of action, by either spouse, for aliena¬ 
tion or enticement is not affected by the fact that 
the damages recoverable may constitute community 
property.'*^ 

§ 679. Attempts and Partial Alienation 

An unsuccessful attempt to alienate the affections of 
a spouse will not give rise to a cause of action; but re¬ 
covery may be had for a partial or temporary alienation. 

A mere unsuccessful attempt to alienate the af¬ 


fections of a spouse gives rise to no cause of ac¬ 
tion, ^2 but a recovery may be had for a partial 
alienation of his or her affections.^^ A substantial 
impairment of the consortium is sufficient for a 
cause of action,and it is not necessary that there 
be a loss of all the elements included in consorti- 
um^® or a permanent alienation or loss of all affec¬ 
tion or consortium.^® 

§ 680. Persons Liable 

In the absence of statutory restrictions, an action for 
alienation of affections may be brought against any 
person who may be liable In tort whose wrongful acts 
cause the alienation. If several persons take part in 
the acts of alienation they may be held Jointly or several¬ 
ly liable. 

Although from the nature of things the majority 
of actions for alienation of affections are brought 
against a defendant of the same sex as plaintiff, 
yet inasmuch as the gist of the action is the loss of 
consortium and not the transferring of the affec¬ 
tions to another, as discussed supra § 665, the ac¬ 
tion may be brought against any person who may 
be liable in tort and whose wrongful acts have caus¬ 
ed the alienation,except in so far as the matter of 
who may be liable is controlled by statute.^® The 
husband may sue a woman,and the wife may sue 
a man.®® The husband may sue any person who 
knowingly and intentionally assists his wife in un¬ 
justifiably abandoning him he may sue his wife's 


37. Cal.—^Mohn v. Tingley, 217 P. 
723, 191 CaL 470. 

Contract for separate maintenance 
A contract between a wife, her 
husband, and his debtor, whereby 
the debtor agrees to pay her an In¬ 
debtedness owing to the husband 
consideration for her dismissal of an 
action for separate maintenance, does 
not bar the wife's action for aliena¬ 
tion of her husband's affections.— 
Mohn V. Tingley, supra. 

38; Md.—^Annarina v. Boland, 111 A. 
84, 136 Md. 366. 

38. Mich.—^Metcalf v. Tiffany, 64 N. 
W. 479, 106 Mich. 504. 

40. Wash.—Cramer v. Cramer, 180 
P. 915, 10$ Wash. 681. 

41. Cal—BLuSnphrey ▼. Pope, 54 P. 
847, 122 Cal. 253. 

36 CJr. p 1128 note 15. 

Damages ez delicto as community 
property see supra § 473. 

4A. 774*.—Collier v. Perry, Clv.App., 
149 S.W.2d 292, error dismissed, 

• J|u48^3iieBt correct. 

80 C.J. p 1128 note 18. 

Xf no loss of affeotton or ooiuoxti. 
um xesillts ftom the attempt there is 
jQO cause of action.—ColUer v. Perry, 

lafunctlon to restrain alienation ,bf 
affections see the' OJ.S. title In¬ 


junctions 9 137, also 32 C.J. p 274 
note 3. 

43. Ky.—Burke t. Johnson, 118 S. 
W.2d 731, 734, 274 Ky. 405, citing 
Corpus Juris. 

Yt .—Woodhouse v. Woodhouse, 130 
A, 768, 99 Vt. 91. 

W.Va—^Rush V. Buckles, 117 S.B. 
130, 93 W.Va 493. 

•30 aJ. p 1128 note 19. 

44b Tex.—Collier v. Perry, Civ.App., 
149 S.W,2d 292, error dismissed. 
Judgment correct. 

45- Tex.—Collier v. Perry, supra. 

Loss of consortium generally see su¬ 
pra 3 $65. 

4a Idaho.—Johnson v. Richards, 
294 P. 507, 60 Idaho 160. 

Md.—^Murrell v. Culver, 118 A. 808, 
141 Md. 349. 

Mo.—Nichols V. Nichols, 48 S.W. 947, 
147 Mo. 387. 

OkL—Fife v. Adair, 47 P.2d 146, 173 
OkL 284. 

^7, CaL—^Jefferson v. Eenoss, 101 
P.2d 711, 88 CaLApp.2d 496. 

Md.—^Bank v. Bank, 23 A.2d 700, 180 
Md. 254. 

Vt.—^N-ieberg v, Coh^n, 92 A, 214, 83 
Vt. 281, L.R.A.1915C 483,'Ann,Cas. 
1916C 476. 

.30 Cil'lp^lUO note 28. ' , *' 'i'"! 

'Parties see infra § 685. 
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4a Me.—Howard v. Howard, 116 A. 
259, 120 Me. 479. 

Pa—^Dayton v. Seafern, 26 PaDist 
& Co. 445, 84 Pittsb.Leg.J. 159. 

XTtLder a statute abolishing oauses 
of action for alienation of affections 
of a husband or wife “except in such 
cases where the defendant is a par¬ 
ent, brother or sister or a person 
formerly In loco parentis to ' the 
plaintiff's spouse," only a person 
who fulfills those peculiar require¬ 
ments can he sued.—-Dayton v. Sea- 
fern, supra 

49. Ind.—Jonas v. Hlrshburg, 48 N. 
H 656, IS Ind.App. 581. 

50. Neb.—^Trumbull v. Trumbull, 98 
N.W. 688, 71 Neb. 186, 8 AnaCas. 
812. 

Xu Maine, under Ii.1913 c 33, Rev. 
St.l930 c 66 § 7, a wife may sue an¬ 
other woman, but has no right of 
action against a man for alienation 
of the affections of her husband.— 
Howard v. Howard, 115 A. 259, 120 
Ma 479. 

51. NtV.—^Barnes v. Allen, 30 Barb. 
'663,' reversed on crther grounds 1 
Abb. Dec. Ill,' 1 Keyes 390. 

30 C.J. p 1129 both 87. 
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parents jointly,^2 or her father^S or mother.^^ So 
also the wife may sue her parents-in-law, if they 
have cooperated in the wrongful acts or conduct, 
or she may sue either one of them whose acts have 
caused her husband^s alienation.®® 

Joint and several liability. If the acts causing 
the alienation are the result of a conspiracy or of 
concerted action by several persons, being joint 
tort-feasors, they may be held liable either jointly®^ 
or severally;®® but in order to hold a person as 
such a joint tort-feasor he must have actively par¬ 
ticipated in the acts of alienation,®® and if there 
is no concert of action they cannot be held jointly 
liable.®® 


§ 681. - Persons Advising Spouse in Good 

Faith 

a. Parents 

b. Persons in loco parentis 

c. Strangers 

a. Parents 

Parents are liable for the wrongful alienation of the 
affections of a married child, If the parents* conduct is 
prompted by Improper motives or malice, but not where 
they In good faith advise the child as to domestic af¬ 
fairs. 

A parent is liable for any wrongful alienation 
of the affections of his married child,®^ but only 
when the parent’s conduct is prompted by improper 
motives or malice,®® and with an intention and de- 


52. Md.--Bank v. Bank, ^8 A.2d 700, 
180 Md. 254. 

Vt.—Sarg-ent v. Robertson, 160 A. 

182, 104 Vt 412. 

30 C.J. p 1129 note 31. 

Joinder of parties see infra S ®S5. 

63. N.T.—Brand v. Butts, 273 N.T. 

S. 181, 242 App.Dlv. 149. 

•30 C.J. p 1129 note 32. 

54. Mich.—Zimmerman v. Whlteley, 
95 N.W. 989. 134 Mich. 39. 

N.Y.—Brand v. Butts. 278 N.T.S. 

181, 242 App.Dlv. 149. 

65. Ala.—^Noles v. Noles, 187 So. 19, 
223 Al€L 554. 

Md.—Miller v. Miller, 169 A. 426, 165 
Md. 425. 

30 C.J. p 1129 note 34. 

58. Ala.—^Noles v. Noles, 137 So. 19, 
223 Ala. 554. 

Cal.—Jefferson v. Kenoss, 101 P.2d 
711, 38 Cal.App.2d 496. 

Fla.—Brandt v. Brandt, 189 So. 276, 
138 Fla. 243. 

Or.—Roberts v. Cohen, 206 P. 293, 
104 Or. 177. 

30 C.J. p 1129 note 35. 

In Maine a wife cannot sue her fa- I 
ther-m-law since the statute permits 
her to sue a female defendant only 
for alienation of her husband’s af¬ 
fections.—^Howard v. Howard, 115 A 
239, 120 Me. 479. 

67. DeL—^Ramsey v. Ramsey, 156 A 
354, 4 W.W.Harr. 676. 

Iowa.—Boom v. Boom, 220 N.W. 17, 
206 Iowa 70. 

Minn.—Rockwell v. Rockwell, 231 N. 

W. 718, 181 Minn. 13. 

Neb.—Dunbier v. Mengedoht, 230 N. 
W. 669, 119 Neb. 706. 

The ezistenoe of a conspiracy Is 
Immateria;, if the sum of their acts 
constitutes the wrong. 

"Neb.—Dunbier v. Mengedoht, 230 N. 

W. 669, 119 Neb. 706. 

S.D.—Smith v. Smith, 178 N.W. 848, 
43 S.D. 205. 

Where parents conspire to sepa¬ 
rate theix^ son a,nd his wife, each is 
a party, to a^l apts dope by-the other, 
before, pr after the furtherance of 


the common designs.—^Nelson v. Nel¬ 
son. C.O.AVt. 296 F. 369. 

sa DeL—Ramsey v. Ramsey, 156 A 
364, 4 W.W.Harr. 576. 

69. Mo.—Claxton v. Pool, 197 S.W. 

349, L.R.A1918A 612. 

Tex.—^Burnett v. Cobb, Civ.App., 262 
S.W. 826. 

Aid unwittingly famished does 
not make a person liable as a joint 
tort-feasor for the alienation.—^Bur¬ 
nett V. Cobb, supra. 

Mere aoguiesoenoe as Insnfflcient 
Md.—Miller v. MlUer, 169 A 426, 165 
Md. 425. 

Mo.—Claxton v. Pool, 197 S.W. 349, 
L.RA1918A 512. . 

In the absence of a conspiracy, a 
father is not liable for the conduct 
of his wife in bringing about the 
alienation.—^Pooley v. Dutton, 147 N. 
W. 154, 165 Iowa 746. 

ea Iowa.—^Boom v.’Boom, 220 N.W. 
17, 206 Iowa 70. I 

The acts may not be called 
acts because they occurred at the 
same time or at different times end 
affected the same person, where nei¬ 
ther party h€U3 any design in the 
matter or control or influence over 
the acts of the other.—^Boom. v. 
Boom, supra. 

61. Cal.—Jefferson v. Henoss, 101 P. 

2d 711, 38 Cal.App.2d 496. 

Me,—^Pierson v. Pierson, 178 A 617, 
133 Me. 367. 

Mich.—Oyler v. Fenner, 248 N.W. 
567, 569, 263 Mich. 119, quoting 
Corpus Juxiar 

Mo.—^Porter v. Porter, App., 258 S. 
W. 76. 

Mont.—^Wallace v. Wallace, 279 P. 

374, 85 Mont 492, 66 AL.R. 587. 
N.J.—Minsky v. Satensteln, 143 A 
612, 6 N.J.Misc. 978. 

N.C.—Johnston v. Johnston. 196 S.2L 
807, 213 N.C, 255. 

Wyo.—^Worth v. Worth, 68 P.2d ^81, 
887, 51 Wyo. 488, citing Coxptts 
Juris. 

80 O.J. p ^29 not^ .40. 


62. Ala.—Stephenson v. Stephenson, 
105 So. 867, 213 Ala. 545—Coker v. 
Coker, 96 So. 201, 209 Ala. 295. 

Cal.—Jefferson v. Henoss, 101 P.2d 
711, 38 CaLApp.2d 496—Smith v. 
Higer, 43 P.2d 565, 5 OaLApp.2d 
608. 

Del.—^Ramsey v. Ramsey, 156 A 354, 

4 W.W.Harr. 576. 

Ill—Roe V. Roe, 145 N.E. 804, 315 
IlL 120—^Dunn v. Dunn, 241 HI. 
App. 11. 

Ind.—^Beem v. Beem, 141 N.E. 81. 193 
Ind. 481. 

Iowa.—Boom v. Boom, 220 N.W. 17, 
206 Iowa 70* 

Me.—^Pierson v. Pierson, 178 A 617, 
133 Me. 367—Block v. Block, 168 
A 873, 132 Ma 202—Miller v. Dev¬ 
ine, 154 A 174, 130 Me. 153—Mc- 
Collister V. McCollister, 188 A 472, 
473, 126 Me. 318, citing Corpus Ju- 
rfs— Sham V. Shalit 138 A 70, 71. 
126 Me. 291, citing Corpus Juris. 
Md.—^Kurdle v. Brookmeyer, 191 A 
416, 172 Md. 246. 

Mass.—^Falk v. Falk, 181 N.B. 715, 
279 Mass. 530. 

Mich.—Oyler v. Fenner, 248 N.W. 
567, 569, 263 Mich. 119, quoting 
Corpus Juris. 

Miss.—^McRae v. Robinson, 110 So. 

504, 145 Miss. 191. 

Mo.—^Beckler v. Tates, 89 S.W.2d 
660, 388 Mo. 208—Porter v. Porter, 
App., 268 S.W. 76. 

Mont—Wallace v. Wallace, 279 P. 

374, 85 Mont 492, 66 AL.R. 587. 
N.M.—Birchfleld v. Birchfield, 217 P. 
616, 29 N.M. 19. 

N.C.—Townsend v. Holderby, 149 S. 

B. 855, 197 N.C. 550. 

Or.—^Roberts v. Cohen, 206 P. 293, 
104 Or. 177. 

S.D.—Monen v. Monen, 269 N.W. 85, 
64 S.D. 581, 108 AL.R. 404—Spiry 
V. Spiry, 199 N.W. 778, 47 S.D. 600. 
Tex.—Nicholson v. Nicholson, Civ. 

App., 22 S.W.2d 514. 

Vt—Woodhouse v. Woodhouse, 130 
A 768, 99 Vt 91. 

Wash.—Thomas v. Dang, 288 P. 626, 
185 Wash. 675. 
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sign to effect an alienation.®^ 

On the other hand, as long as the parents are not 
actuated by malice or improper motives, but are 
prompted by a sincere desire to promote the wel¬ 
fare and happiness of their children, they may ad¬ 
vise them as to their domestic affairs, even though 
it results in a separation, without becoming liable 
as for an alienation,®^ as where a parent advises 
a married child in good faith and on reasonable 
grounds as to a separation being necessary for the 


child’s health and happiness.®® This rule is espe¬ 
cially applicable where the alienated spouse is an 
infant,®® or of unsound mind,®*^ and such immunity 
does not depend on a request for advice from the 
child,®® or on the soundness of the parents’ judg¬ 
ment as to the necessities of the case.®® This ad¬ 
visory right of a parent is greater than that of a 
stranger,7® but it is not unlimited.^! Parents are 
not justified in disrupting the marriage of a minor 
child merely because entered into without their con¬ 
sent and against their wishes,*^® but they are not 


Wis.—Kadow v. Kadow, 219 N.W. 
275, 195 Wis. 650. 

Wyo.—Worth v. Worth, 6S P.2d 881, 
51 Wyo. 4S8. 

30 CJ. p 1129 note 41. 

The law regnires of parents only 
that they do not meddle malioionsly 
with the domestic affairs of their 
son and his wife; they may hold 
aloof, decline to recognize son's 
wife, show no Interest in her or her 
child, decline to contribute to the 
support of the son and his family, 
and even disinherit the son for mar¬ 
rying without their approval, as 
long as they do not meddle unjus¬ 
tifiably with domestic felicity and 
affection of son and his wife. 

Vt.—^Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt. 91. 

Wyo.—^Worth v. Worth, 49 P.2d 649, 
48 Wyo. 441, 103 A.L..II. 107. 
‘TSaliee,” in acts of parent causing 
alienation of married child and 
spouse: 

(1) Means the intentional doing 
of a wrongful act without just 
cause or excuse. 

S.D.—Monen v. Monen, 269 N.W. 85, 
64 S.D. 581, 108 A.L,.R. 404. 

Wyo.—Worth v. Worth, 68 P.2d 881, 
51 Wyo. 488. 

(2) May imply conduct Injurious 
to another, although proceeding 
from ill-regulated mind not suffi¬ 
ciently cautious before occasional 
Injury.—^Wallace v. Wallace, 279 P. 
374, 83 Mont 492. 66 A.L,R. 587. 

<3) Means the same as improper 
motives.—Oyler v. Fenner, 248 N.W. 
567, 263 Mich, 119. 

<4) Similar definitions see *30 0.jr. 
p 1129 note 41 [bl. 

The parent need not he moved h3& 
a miaignant and revengeful disposi¬ 
tion, but it is sufficient that he act¬ 
ed from improper motives.—Jeffer¬ 
son V. Kenoss, 101 P.2d 711, 88 Cal. 
Apsp.2d 496. 

3>isiii3iexitanoe or tlureats thereof 
maUotously made 

Mont—Wallace v, Wallace, -279 P. 

•374, 85 Mont 492, 66 A.Lr.R. 587. 
Vt—Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt 91. 

Malice and Improper motives gener¬ 
ally in alienation actions see su¬ 
pra S 662. 


63. Iowa.—Stllwell v. Stilwell, 172 
N.W. 177, 186 Iowa. 177. 

Mont—^Wallace v. Wallace, 279 P. 

374, 85 Mont 492, 66 A.L.R. 587. 

Vt—^Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt 91. 

64b Ala.^—Coker v. Coker, 96 So. 201, 
209 Ala. 295. 

Cal.—Smith v. Kiger, 43 P.2d 565, 
5 CaLApp.2d 608—Rogers v. 
Haines, 286 P. 412, 104 Cal.App. 
191—Horowitz V. Sacks, 265 P. 
281, 283, 89 CaLApp. 836, citing 
Corpus Juris. 

Del.—^Ramsey v. Ramsey, 166 A. 354, 
4 W.W.Harr. 576. 

Ill.—Roe V. Roe, 145 N.E 804, 815 
IlL 120—^Dunn v. Dunn, 241 HL 
App. 11. 

Iowa.—Wallrlch v. Wallrich, 6 N.W. 
2d 107—Boom v. Boom, 220 N.W. 
17, 206 Iowa 70. 

Me.—^Pierson v. Pierson, 178 A. 617, 
133 Me. 387—Miller v. Levine, 164 
A, 174, r30 Me. 153—Shalit v. Sha- 
lit 138 A. 70, 71, 126 Me. 291, cit¬ 
ing Corpus JurlB. 

Md.—Bank v. Bank, 23 A2d 700, 705, 
180 Md. 254, citing Corpus Juris— 
Hurdle v. Brookmeyer, 191 A. 416, 
420, 172 Md. 246, citing Corpus Ju¬ 
ris. 

Mass.—Falk v. Falk, 181 N,B. 716, 
279 Mass. 5S0. 

Mich.—Oyler v. Fenner, 248 N.W. 
567, 569, 263 Mich. 119, quoting 
Corpus Jons. 

Mo.—^Weaver v. Lehman, 107 S.W. 
2d 81, 341 Mo. 378—Beckler v. 
Tates, 89 S.W.2d 650, 338 Mo. 20$ 
—^Porter v. Porter, Apop., 258 S.W. 
76. 

Mont—Wallace v. Wallace, 279 P. 
374, 380, 85 Mont 492, 66 A.L.R. 
587, citing Corpus Juris. 
N.C.—Johnston v, Johnston, 195 S.B. 
807, 21*3 N.C. 266—Townsend v. 
Holderby, 149 S.E. 855, 197 N.C. 
550. 

S.D.—^Monen v. Monen, 269 N.W. 85, 
64 S.D. 581, 108 A.L.R. 404. 

Tex.—^Nicholson v. Nicholson, Civ. 

App., 22 S.W.2d 514. 

Vt—Woodhouse v. Woodhouse, 130 
A. 768, 99 Vt 91. 

Wis.—Kadow v. Kadow, 219 N.W. 
275, 196 Wis. 660. 

Wyo.—^Worth v. Worth, 68 P.2d 881, 

326 


887, 61 Wyo. 488, citing Corpus Jtu 
ris. 

30 C.J. p 1130 note 42. 

Nonfulfillment of parents’ promise 
to provide separate home for son 
and his wife held not cause of sep¬ 
aration few months after marriage. 
—Caplan v. Caplan, 142 A. 121, 83 
N.H. 318. 

65. Ala.—Stephenson v. Stephen¬ 
son, 105 So. 867, 213 Ala. 545. 

Cal.—Jefferson v. Kenoss, 101 P.2d 
711, 38 Cal.App. 496. 

Me.—Block V. Block, 168 A. 873, 132 
Me. 202—Miller v. Levine, 154 A. 
174, 130 Me. 153. 

30 C.J. p 1130 note 42 [d] (1). 

66. Cal.—^Horowitz v. Sacks, 265 P. 
281, 28*3, 89 Cal.App. 336, citing 
Corpus Juris. 

Md.—^Kurdle v. Brookmeyer, 191 A. 
416, 420, 172 Md. 246, citing Cor- 
pus Juris. 

30 C.J. p 1130 note 43. 

67. Cal.—Horowitz v. Sacks, 265 P. 
281, 89 CaLApp. 336. 

ea Mo.—Barton v. Barton, 94 S.W. 
574, 119 Mo.App. 507. 

69. Iowa.—Wallrich v. Wallrich, 6 
N.W.2d 10’7. 

Me.—Block V. Block, 168 A. 873, 132 
Me. 202. 

Md.—^Kurdle v. Brookmeyer, 191 A. 
416, 172 Md. 246. 

Wis.—Kadow V. Kadow, 219 N.W. 
275, 195 Wis. *660—Jones v. Mon- 
sons, 119 N.W. 179, 137 Wis. 478, 
129 Am.S.R. 1082. 

Although his advice and interfer¬ 
ence may have been unfortunate and 
it turns out that he acted on false 
information, still a parent will not 
be liable for alienating the affections 
of his child's spouse if he acted in 
good faith.—^Miller v. Levine, 154 A. 
174, 130 Me. 153. 

TOi^ Mass.—^Multer v. Knibbs, 79 N. 
E. 762, 193 Mass. 556, 9 L.R.A.,N. 
S., *322, 9 Ann.Cas. 958. 

30 C.J. p irSO note 42 [cj. 

71. Iowa.—^Wallrich v. Wallrich, 6 
N.W. 2d 107. 

TflL N.T.—Cochran v. Cochran, 111 
N.Y.S. 688, 127 App.Div, 319, re¬ 
versed on other' grounds 89 N.E. 
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liable where the acts of alienation are such as they 
can do by virtue of their rights under the relation 
of parent and child, which are paramount to the 
rights growing out of the relation of husband and 
wife,'^^ as where they exercise any legal right they 
may have to sue for the annulment of the child’s 
marriage,regardless of their motive in seeking 
the annulment*^® and regardless of the infant’s con¬ 
sent to the annulment proceeding.^® 

b. Persons in Loco Parentis 

The rule permlttino parents to advise their children In 
good faith applies, when special circumstances require 
It, to other near relatives of the plaintiff’s spouse as well 
as to the spouse’s guardian. 

The rule permitting parents to advise their chil¬ 
dren in good faith, discussed supra subdivision a of 
this section, applies, when the special circumstanc¬ 
es require it, in favor of other near relatives of 
plaintiff’s spouse'^'^ and in favor of such spouse’s 
guardian,*^® but a defendant cannot claim any such 
protection where the evidence fails to disclose the 
necessary special circumstances.^^ 

c. Strani^ers 

The privilege accorded parents and those In loco 
parentis of giving advice in good faith usually does not 
extend to strangers, but even these may escape liability 
If their advice was given honestly, without malice. 


The privilege accorded parents, relatives, and 
guardians in their communications and conduct with 
reference to the marital relations of a child, rela¬ 
tive, or ward, stated supra subdivisions a and b 
of this section, usually does not exist in favor of 
strangers;®® but even a stranger whose advice, 
honestly given, without malice, to one spouse leads 
to a separation is not liable to the other spouse.®^ 

§ 682. -Persons Harboring Spouse in 

Good Faith 

a. Parents and persons in loco parentis 

b. Strangers 

a. Parents and Persons in Loco Parentis 

A parent may harbor his married child who comes to 
him to avoid marital difficulties, or, in the case of a 
daughter, even assist her to leave her husband, without 
being liable for the alienation of affections. 

A parent may, without being liable as for aliena¬ 
tion of affections, lawfully receive and harbor his 
married child who comes to him to avoid ill treat¬ 
ment and marital difficulties®^ and voluntarily re¬ 
mains at his house without compulsion, solicitation, 
or language on the father’s part that plaintiff’s con¬ 
duct does not merit,®® and, for the same reason, 
may exclude the child’s spouse from the parent’s 
home,®^ or, in the case of a daughter, even assist 


470, 196 N.Y. 86, 24 L.R.A.,N.S., 
160, 17 Ann,Cas. 782. 

30 C.J. p 1131 note 46. 

Alter marxiaffe becomes irrevocable 
Where the marriage of a woman 
under sixteen without the -consent 
of her father becomes irrevocable by 
cohabitation after that age, if her 
parents subsequently induce her to 
leave her husband solely from mo¬ 
tives of ill will toward him, they are 
liable for the alienation.—^Holtz v. 
Dick, 42 Ohio St 23, 51 Am.R. 791. 

73. N.Y.-—Wolf V. Wolf, 186 N.Y.S, 
37, 194 App.Div. 33, reversing 181 
N.Y.S. 368, 111 Mlsc. 391. 

74. N.Y.—Wolf V. Wolf, supra. 

Pa.—Becker v. Becker, 13 Pa.Dlst 
•349, 29 Pa.Co. 521. 

30 C.J. p 1131 note 47. 

75. N.Y.—Wolf V. Wolf, 185 N.Y.S, 
37, 194 Aipp.Div. 33, reversing 181 
N.Y.S. 368, 111 Mlsc. 391. 

7ft. N.Y.—Wolf V. Wolf, supra. 

30 C.J. p 1131 note 47 [c]. 

77. Cal.—^Horowitz v. Sacks, 265 P. 
281, 283, 89 Oal.App. 336, citing 
Corpus Juris. 

Me.—Block V. Block, 168 A. 873, 132 
Ma 202. 

N.C.—^Townsend v. Holderby, 149 S. 
E. 866, 856, 197 N.C. 660, quoting 
Coxpuu •Juids. 

Or.—Cole V. Johnson, 205 P. 282, 103 
Or. 319. 


S.D.—^Monen v. Monen, 269 N.W. 85, 
64 S.D. 581, 108 A.L.R. 404. 

30 C.J. p 1131 note 60. 

lU a Joint action against a parent 
and other relatives of plaintifC's 
spouse, the existence of a Justifica¬ 
tion for the parent excuses the oth¬ 
ers. 

Cal.—^Horowitz v. Sacks, 265 P. 281, 
89 Cal.App. 336. 

Mo.—^Barton v. Barton, 94 S.W. 674, 
119 Mo.App. 507. 

TSL Neb.—^Trumbull v. Trumbull, 98 
N.W. 683, 71 Neb. 186, 8 Ann.Cas. 
812. 

N.C,—^Townsend v, Holderby, 149 S. 
E. 865, 866, 197 N.C. 560, quoting 
Corpus Juris. 

S.D,—^Monen v. Monen, 269 N.W. 86, 
64 S.D. 581, 108 A.L.R. 404. 

30 C.J. p 1131 note 51 [a]. 

73. Ma—^Block v. Block, 168 A. 873, 
132 Ma 202. 

N.C.—^Townsend v. Holderby, 149 S. 
B. 866, 866, 197 N.C. 650, quoting 
Corpus Juris. 

Or.—Cole V. Johnson, 205 P. 282, 103 
Or. '319. 

sa Cal.—Smith v. Kiger, 43 P.2d 
566, 5 CaLApp.2d 608. 

Del.—^Ramsey v. Ramsey, 156 A. 364, 
4 W.W,H€UT. <678. 

Md.—^Bank v. Bank, 23 A.2d *700, 180 
Md. 254. 


Mont—Wallace v. Wallace, 279 P. 

374, 86 Mont 492, 66 A.L.R. 687. 

30 aj. p 1131 note 54. 

81. Mass.—Palk v. Falk, 181 N.EL 
715, 279 Mass. 530—Garommi v. 
Brunelle, 103 N.E. 67, 214 Mass. 
492, 46 Ii.R.A.,N.S., 465. 

82. Cal.—Smith v. Kiger, 43 P.2d 
565, 5 CaLApp.2d 608. 

30 C.J. p 1131 note 59. 

“Harbor” as a verb generally see 39 
C.J.S. p 775 notes 68-73. 

83. Mich.—^White v. Ross, 10 N.W. 
188, 47 Mich. 172. 

30 C.J. p 1126 note 83. 

84. Del.—^Ramsey v. Ramsey, 156 A. 
364, 4 W.W.Harr. 576. 

Mich.—Smith v. Smith, 159 N.W. 

349, 192 Mich. 566. 

N.H.—Caplan v. Caplan, 142 A. 121, 
83 N.H. 318. 

A mother is under no obligation to 
furnish hoxne for son's wife after 
. separation, as respects mother’s lia¬ 
bility for alienation of affections.— 
Ramsey v. Ramsey, 156 A. 354, 4 W. 
W.Harr., DeL, 676. 

To seek peace and happiness of his 
hOme^ a father may refuse to allow 
the son's wife to remain in his 
h6&e, or to return there, without 
violating any of her rights, and his 
statement that the son, but not the 
latter’s wife, might live in the fa¬ 
ther’s home, was neither wrong, nor 
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b. Strangers 

A stranger acting In good faith may receive the wife 
of another In his home without being liable for the 
alienation of her affections, and may assist her to leave 
her husband when she asks such aid because of her hus> 
band’s IJl treatment. 

A stranger, acting in good faith, and from hu¬ 
manity or hospitality, may receive the wife of an¬ 
other within his house without being guilty of har¬ 
boring or enticing her,^® even though the husband 
has forbidden him thus to receive the wife.®^ 
Moreover, any person, whether or not a relative of 
the wife, if he acts in good faith, is justified in aid¬ 
ing her to leave her husband’s home or in harbor¬ 
ing her, where she asks assistance on the ground of 
ill treatment by the husband,®® and this rule ap¬ 
plies although the assistance is not rendered the 
wife until the day after her request and statement.®® 

§ 683. Actions 

The form of action for alienation of affections Is ex 
delicto. 

Alienation of affections being a wrong to mari¬ 
tal rights, as considered supra § 664, the form of 
action therefor is ex delicto.®® The action is a 
transitory one and governed by the law of the place 
and not of the forum.®^ 

The rights of action generally for alienation of 
affections are considered supra §§ 660, 66L 

§ 684. -Time to Sue and Limitations 

An action for enticement or alienation of affections 
must be brought within the time specified by statutes 
relating thereto. 

The application of general statutes of limitations 
to actions for enticement or alienation of affections 
is considered in the C.J.S. title Limitations of Ac¬ 
tions §§ 74, 176, also 37 C.J. p 776 notes 86, 87, p 
898 notes 65-72. 


Under special statutes of limitations, the period 
of limitations against an action for the enticement 
or alienation of the affections of a spouse runs 
from the date of the loss of consortium,®® which 
may be when plaintiif separated from the alienated 
spouse,®® although it has been held that the time of 
accomplishment of the separation is not of the es¬ 
sence of the wrong.®4 However, a complaint for 
alienating the wife’s affections, stating that four 
years ago defendant began to poison the wife’s 
mind, does not show that the action is barred by 
the two years’ limitation, where it further appears 
that the wife did not leave her husband, and de¬ 
clare she would no longer live with him, until two 
weeks before suit was commenced.®® Under some 
-statutes, the action may be maintained where 
brought within the time specified after discovery 
of the offense.®® 

On abolishment of right of action. A provision 
of a statute, abolishing the right of action for alien¬ 
ation of affections, prescribing a period of time 
within which actions arising before its effective 
date must be commenced operates to preserve the 
right of action for the stated period.®^ Such lim¬ 
itations have been upheld as valid when applied to 
a preexisting cause of action for alienation of af¬ 
fections; so that an action commenced after the 
expiration of the stated period is barred.®® 

§ 685. -Parties 

Either spouse may sue individually for alienation 
of the other’s affections and Joint tort-feasors may be 
sued jointly or severally. 

Where at common law or under statute a wife 
may sue in her own name for torts committed 
against her, as discussed supra § 422, she may sue 
for alienation of her husband’s affections and the 
loss of his society,®® and under some statutes, a 
wife may maintain the action even though she is 
living and cohabiting with her husband without 


acknowled^rnient of wrong, to the 
wife.—Caplan v. Caplan, 142 A. 121, 
S3 N.H. 318. 

Ind.—^Eay v. Parsons, 109 NT.K 
, 202, 183 Ind. 344. 

IT.T.—Smith v. Lyke, 18 Hxin 204. 

30 CJl p 1132 note 60. 

Mbhw oaauot he held liable for 
alienation of daughter’s affections 
from her husband, where daughter, 
^ely , of her own volition, deter- 
' mines to abandon her husband, and 
father merely assists her in carry¬ 
ing out such purpose.—Smith v. Biig- 
kH' 4^ P:2d 666, 5 <3aLApp.2d 60^, 

6ia Ky.—^McGregor v. McGIregor, 
-y.nU' S.W. 802. 

cur. x^.im note 61. 


87. Mass.—^Turner v. Estes, 'S Mass. 
317. 

88. —^Barnes v. Allen, 1 Abb. 
Deo. Ill, 1 Keyes 390. 

80 C.J. p 1132 note 63. 

88. N.Y.—^Barnes v. Allen, suprju 
80. Del—^Hollett v. Wilmington 
Trust Oo,, 172 A. 763, 6 W.W.Harr. 
170. • 

91. U.S.—Wawrzin v. Rosenberg, D. 

C.N.Y., 12 F.Supp. 648. 

9Z. Cal.—^Davis v.*Con€Uit, 61 P.2d 
151, 10 Oal.App.2d 73. / 

Pa.—Wolle V. Luckenhach, 26 Pa. 
Dist 907. 

90. OkL—Overton v. Overton, 246 
P. 1096>. 1097, 121 Okl. I, citing 
OoxpTis Juris. 


Pa— ^Wolle V. liUckenhach, i26 Pa 
Dist. 907. 

94. Mo.—Surbeck v. Surbeck, App., 
208 S.W. 645. 

95. Ind.—^Bookman v. Bitter, 52 N. 
B. 100, 2l Ind.App. 250. 

98. Me.—Pray v. Millett, 118 A. 721, 
122 Ma 40. 

97. U.S.—Root V. Root, D.C.OaL, 31 
F.Supp. 562. 

9K N.Y.—^Vanderbilt v, liegeman, 
284 K.Y.S. 586, ;;.57, Misc. 908. 

99. CaX—Work v: Campbell, 128 P. 

943, 164 Cal. 343, 4«' URJL.K.S., 
581.* ' . ’ . 

30 C.J. p 1132 note 67. o 
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making him a party.^ WTiere a husband is liable 
for the alienation of another’s affections by his 
wife, the suit cannot be prosecuted against him 
alone.2 ^ 

Joint tort-feasors, as, for example, where a hus¬ 
band’s parents by threats and inducements separate 
him from his wife, may be sued together,3 al¬ 
though each does not participate in all the acts of 
the other.^ Since there may be a recovery for par¬ 
tial alienation of affections, as considered supra § 
679, one spouse may separately sue different per¬ 
sons doing acts which alienated the affections of 
the other, where such persons did not act in con- 
cert.5 


§ 686. - Pleading 

a. In general 

b. Issues, proof, and variance 
a. In General 

The rules of pleading in civil actions generally apply 
to actions for enticement or alienation of affections. 

A complaint or declaration for alienation of the 
affections of a spouse must conform to general rules 
of pleading,® and must not be ambiguous.^ It must 
set forth the essential elements of the cause of 
action,® including the fact of marriage,® the req¬ 
uisite intent^® or malice,^! and the loss of consorti- 
um.l 2 A. statement of the ultimate facts of the 


1. Wash.—Stevens v. Depue, 276 P. 
882, 151 Wash. 641. 

2. Tex.—Burnett v. Cobb, Civ.App., 
262 S.W. 826. 

3. Ala.—Coker v. Coker, 96 So. 201, 
209 Ala. 295. 

80 C.J. p 1132 note 69. 

4. S.D.—Smith V. Smith, 173 N.W. 
843, 42 S.D. 205. 

5. Iowa.—Henry v. Henry, 188 N. 
W. 639. 192 Iowa 1346. 

6. Ala.—Coker v. Coker, 96 So. 201, 
209 Ala. 295. 

Ga.—McMillan v. Smith, 171 S.E3. 

169, 47 Ga.App. 646, 

30 C.J. p 1132 note 75. 

Cohabiting' after Icnowledge 
In action for criminal conversa¬ 
tion with plaintilTs wife and aliena¬ 
tion of her affections where com¬ 
plaint alleged that things com¬ 
plained of were carried on over 
plaintiff’s protest and that plaintiff 
had pleaded with wife to give up 
defendant, complaint wan not defec¬ 
tive because it appeared therein that 
plaintiff with knowledge of adulter¬ 
ous relations between defendant and 
plaintifTs wife, continued for some 
months to cohabit with her.—^Bark¬ 
er V. Dowdy, 26 S.E.2d 404, 223 N.C 
161. 

7. Cal.—^Humphrey v. Pope, <14 P. 
847, 122 Cal. 263. 

30 C.J. p 1132 note 76. 

8. Pa.—Spuhler v. Harbster, 9 Pa. 
Dist. & Co. 263, 19 Berks C 0 .L..J. 
245. 

30 C.J. p 1132 note 77. 

Conspiracy 

Gist of action for alienation of 
wife’s affections Is loss of consorti¬ 
um, and conspiracy need not be 
pleaded. 

Mo.—Grubb v. Curry, App., 72 S.W. 
2d 863—Raleigh v. Raleigh, App., 
5 S.W.2d 689. 

N.T.—Modica v. Martino, 207 N.T.S. 

479, 211 App.Div. 516. 

Alienation or eximlnal conversation 
Where > petition alleged that, be¬ 
cause of defendant’s wicked and 


malicious conduct, love and affection 
of plaintiff’s wife was alienated 
from plaintiff and plaintiff was de¬ 
prived of wife’s comfort, fellowship, 
society, and services, and of her aid 
and comfort in domestic affairs, ac¬ 
tion would be treated as for “alien¬ 
ation of affections'* rather than for 
“criminal conversation’’.—Pry v. Le- 
hold, Ohio App., 31 N.E.2d 257. 

Complaints hdld snlfieient 

( 1 ) In general. 

Iowa—^Depping v. Hansmeier, 208 N. 

W. 288, 202 Iowa 314. 

Mont.—Munson v. Solace, 212 P. 

1103, 66 Mont 70. 

N.C.—^Barker v. Dowdy, 25 S.B.2d 

404, 223 N.C. 161. 

Pa—Patschke v, Shellehamer, 18 Pa 

DIst & Co. 271, '35 DauphCo. 366. 
Tenn.—^Darnell v. McNichols, 122 S. 

W.2d 808, 22 Tenn.App. 287. 

( 2 ) Wife’s complaint against hus¬ 
band’s half-sister for damages for 
maliciously enticing husband to 
leave wife and child without sup¬ 
port and for thereafter harboring 
and detaining husband against 
wife’s will, held to state cause of ac¬ 
tion.—^Vanderbilt v. Hegeman, 284 N. 
Y.S. 086 , 157 Misc. 908. 

(3) Petition alleging marriage of 
plaintiff and defendant’s son and al¬ 
leging acts, statements, and threats 
of defendant connected with demand 
that plaintiff let husband alone, and 
that defendant’s acts were malicious 
and caused plaintiff to suffer loss of 
affection, comfort, counsel, and con¬ 
sortium of ' her husband, held, as 
against general demurrer, to state 
cause of action.—^McKee v. McKee, 
43 P.2d 1041, 172 Okl. 35. 

(4) In action for alienation of 
husband’s affections, complaint 
which alleged fact of marriage, 
reQuislte Intent of defendant, and 
that defendant maliciously caused 
plaintiff’s husband to leave plaintiff, 
and therefore deprived her of , his 
comfort, society, and assislahce, 
held sufficient—^Bird' v. Ellings- 
worth, 65 P.2d 474, 166 Or. 1*48. 
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(5) Other complaints see 30 C.J. p 

1132 note 77 [b]. 

9- Cal.—Spilatro v. Ostendorf, 296 
P. 90, 111 CaLApp. 740. 

30 C.J. p 1133 note 78. 

Averments held sufficient 

(1) Where a complaint alleged 
that the acts complained of occurred 
in 1925 and fixed the date of plain¬ 
tiff’s marriage to his wife at Janu¬ 
ary, 1927, but the complaint further 
alleged that the issue of said mar¬ 
riage were three children aged eight 
SIX and five years at the time of the 
commencement of the action in 
March, 1927, and that the acts com- 
1 plained of occurred while plaintiff 
I was living with €md supporting his 
wife and children, it was held that 
the stated date of the marriage was 
a clerical error and that said date 
of marriage must have been and was 
prior to the date of enticement.— 

I Spilatro V. Ostendorf, supra. 

(2> Other averments see 30 CJ. p 

1133 note 78 [a]. 

la N.T.—Lonnborg v. Lilpset, 241 
N.T.S. 891. 137 Misc. 292. 

30 GJ. p 1133 note 79. 

Motive and intent see supra $ 662. 
Znterferenoe before marriage 

Allegations of efforts to destroy 
love of plaintiff's wife for him be¬ 
fore their marriage were held not 
applicable to cause of action for 
alienating wife’s affections as show¬ 
ing wrongrful intent.—^Lonnborg v.' 
Lipset, 241 N.T.S. 691, 13? Misc. 292. 

11 . Ind—Reed v. Reed, 33 N.E. 638, 
6 InAApp. 317, 51 Am.S.R. 310. 

30 OJ. p 1138 note 80. 

Advice given in good faith see supra 
S 681. 

Necessity for malice see supra 9 <663. 
llCaUoa snffloientily charged 
Iowa.—^Depping v. Hansmeier, 208 
N.W. 288, 202 Iowa 314. 

Or.—Roberts v. Cohen, 206 P. 293, 
104 Or. 177. 

30 O.J. p 1133 note 80 [c]. 

la. Or.—^Bird v. Blllngsworth^ 65 P. 
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alienation is sufficient without pleading* the acts 
done or the arts used to accomplish the purpose.^^ 
The complaint need not allege that plaintiff was 
without fault nor need it state that the spouses 
were living peacefully and happily together at the 
time of the alienation.^® However, it has been held 
that a complaint for alienating the affections of a 
wife should negative the possibility that the aliena¬ 
tion may have been justified by alleging a wrongful 
intent or improper relations.^® 

Amendments are allowable in a proper case.^^ 
Motion to make more certain. In a proper case, 
a motion to require a pleading to be made more 
definite and certain will be granted.^^ 

Bill of particulars. Defendant is not entitled to 
a bill of particulars where the complaint alleges 
only a continued depreciation by defendant to the 
husband of plaintiff as a wife,^^ nor is he so entitled 
when plaintiff husband avers wrongs committed on 
a day certain and on divers other days and times 
between that day and commencement of suit.^® 
However, a bill of particulars is properly ordered 
where a husband’s complaint alleges an alienation 
of his wife’s affections by “gifts, presents, promis¬ 
es, threats, and seductive and deceitful arts and 
wiles.”^^ 

Surplusage. An allegation that the husband was 
induced to make a will giving his property to de¬ 
fendant should be stricken out as surplusage.^2 
Plea. The form of action for alienation of af¬ 
fections being ex delicto, as considered supra § 


683, the plea of general issue is "not guilty.’’^^ 

Criminal conversation. While such actions may 
properly be joined, as considered in Actions § 86, 
a cause of action for alienation of affections and 
a cause of action for criminal conversation should 
be pleaded in separate counts.^^ There can be no 
recovery of damages for criminal conversation un¬ 
der a complaint tendering an issue of alienation of 
affections only.^® 

b. Issues, Proof, and Variance 

In an action for alienation of affections, the proof 
must correspond with, and be confined to, the issues 
raised by the pleadings. Generally, defendant may, un- 
der the general issue, show that the alienation was not 
due to any wrongful or intentional act of defendant. 

Every fact necessary to constitute a cause of ac¬ 
tion, if put in issue, must be supported by proof.26 
The fundamental inquiry in such action is with re¬ 
gard to the affection between the alleged alienated 
spouse and her husband and between her and the 
person alleged to have alienated her affections.27 
Under a complaint against two defendants, even 
though it alleges a conspiracy to entice away plain¬ 
tiffs spouse, if the conspiracy is not the gist of 
the wrong, recovery may be had against a single 
defendant, although no conspiracy or cause of ac¬ 
tion is proved against the other.^s 

Conformity of pleadings and proof. In accord¬ 
ance with general rules, the proof must correspond 
with, and be confined to, the issues raised by the 
pleadings.^® Under a petition pleading certain con- 


2d 674, 676, 166 Or, 103, ciUngi 
Gorpns Jozis, | 

30 C.J. p 1133 note 81. 

13. Colo.—Gvirtz v. Leiser, P.2d 
481, 98 Ck>lo. 564. 

Iowa.—^Depplng v. Hansmeier, 208 
N.W. 288, 203 Iowa 314. 

Or.—^Bird v. Ellingsworth, 66 P.2d 
674, 676, 166 Or. 108, quoting Cor- 
png Jnxlg. 

30 O.J, p 1133 note 82. 

14. Ind.—JTonas v. Hirschburg, 48 
3Sr.E. 656, 18 Ind.App. 681. 

1& Ind.—Jonas v. Hirschburg, su¬ 
pra. 

30 C.J. p 11'34 note 84. 

16. N.Y.—^Ellsworth v. Shimer, 128 
N.Y.S. 883, 71 Mlsc. 676. 

17- Ind.—Gregg v. Gregg, 75 N.B. 

674, 37 Ind.App. 210. 

30 C.J. p 1134 note 86. 

18. N.Y.—Simmons v, Simmons, 4 
N.Y.S. 221, 21 Abb.N.Cas. 469. 

30 C.J. p 1134 note 87. 

19u N.Y.—Kirby v. Kirby, 64 N.Y.S. 
1074, 34 App.Dlv. 26. 

SO. DeL—^Bliason v. Draper, 77 A. 
769, 25 DeL 64. 


21. N.Y.—Wood V. Gledhill, 12 N.Y. 
S. 764, 20 N.Y.Civ.Proc. 155. 

22. N.Y.—O’Gorman v. Pfeiffer, 130 
N.Y.S. 77, 145 App.Div. 237. 

23. Del.—^Hollett v. Wilmington 
Trust Co., 172 A. 763, 6 W.W.Harr. 
170. 

24. Tenn.—Darnell v. McNichols, 
122 S.W.2d 808, 22 TenmApp. 287. 

30 C.J. p 1124 note 69 [a]. 

25. Cal.—^Hutchinson v. Taylor, 18 
P.2d 722, 129 Cal.App. 8-69. 

Mich.—Sweikhart v. Hanrahan, 150 
N.W, 833, 184 Mich. 201. 

26. Tex.—Kahn v. Grothaus, Civ. 
App., 104 S.W.2d 932, error dis¬ 
missed. 

All allegatiotts need not be proved 
Plamtlff need not prove more than 
is necessary to a recovery, although 
more is alleged. 

Mass.—Sherry v, Moore, 163 N.B3. 

906, 265 Mass. 189. 

Vt.—Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt 91. 

27. Tex.—^Rhodes v. Meloy, Civ. 
App.. 289 S.W. 169. 

2a Mass.—^Palk v. Palk, 181 N.B. 
715, 279 Mass. 580. 
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Mo.—Beckler v. Tates, 89 S.W.2d 
650, S'38 Mo. 208—Miller v. Busey, 
186 S.W. 983—Raleigh v. Raleigh. 
App., 5 S.W.2d 689. 

80 C.J. p 1134 note 94. 

29. Bnticeinent or indnoeonent 
In husband’s suit for alienation of 
wife’s affections, evidence establish¬ 
ing that wife and defendant spent 
night at hotel together was held to 
support allegation of enticement or 
inducement by defendant—^Alexan¬ 
der V. Johnson, 31 S.W,2d 304, 182 
Ark. 270. 

Proceedings la. dlvoroe aotioa 
Where the complaint in a suit for 
alienation of a wife’s affections al¬ 
leged that defendants were instru¬ 
mental in bringing a divorce and an¬ 
nulment suit against plaintiff, and 
the defense was that the wife was 
virtually compelled to marry plain¬ 
tiff under duress, the pleadings aad 
final decrees In the divorce and aji- 
nulment suits were held competent 
but the findings of fact and conclu¬ 
sions of law were held not compe¬ 
tent.—Cole V. Johnson, 205 P. 282, 
108 Or. 319. 
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duct between certain dates, with other means of 
alienation which plaintiff for want of knowledge 
could not describe particularly, plaintiff was not 
limited in his proof to the conduct and dates spe- i 
cially pleaded.^® If the declaration alleges crim¬ 
inal conduct of defendant and plaintiff’s husband 
between certain dates, evidence of prior facts and 
circumstances of the same nature, connected with, 
and explanatory of, those proved within the period 
alleged, is admissible,^^ particularly of the prior acts 
were within the period of the statute of limita- 
tions.32 However, plaintiff who has complied only 
in part with an order to serve a bill of particulars 
stating the times and places w'hen and where he 
expects to prove acts of sexual intercourse be¬ 
tween defendant and plaintiff’s wife is precluded 
from offering evidence as to times and places oth¬ 
er than those specified in the bilL^^ Proof of de¬ 
fendant’s adultery with plaintiff’s wife is inadmis¬ 
sible where the declaration contains no averment 
of such intercourse,34 but evidence of familiar and 
suspicious conduct between defendant and plaintiffs 
husband has been admitted as tending to show adul¬ 
tery, although adultery was not charged in the dec- 
laration,35 and, where adultery is alleged, whether 
or not it was committed as alleged may be estab- 
lished.3® Proof of plaintiffs mental suffering is 
admissible without any allegation of special dam- 
age.37 

Defendant may prove, under the general issue, 
without special pleading, that the alienation was the 
voluntary act of plaintiffs spouse and was not due 
to any wrongful or intentional act of defendant,33 


as, for example, that the alienation resulted from 
the misconduct of plaintiff,39 although it has also 
been held that defendant, who would justify on the 
ground of plaintiffs mistreatment of the spouse, 
must plead such defense.40 Under the general is¬ 
sue, defendant may also show facts in justification 
of the offending conduct that the offense was 
condonedthat defendant acted in good faith,*43 
and he may show the real attitude of the mind of 
the alienated spouse toward plaintiff as relevant to 
the issue of damages, without setting up special 
matter in the answer to raise such issues.^^ On 
the other hand, sometimes by virtue of statutory 
provisions, matters in mitigation of damages have 
been held inadmissible where they were not set 
forth in the answer.43 

While it has been held that a parent relying 
on the defense of parental advice honestly given 
must plead it,43 there is contrary authority^*^ 
Variance. There is no variance between an al¬ 
legation that plaintiff was compelled to leave her 
husband by reason of his mistreatment and her tes¬ 
timony that she left to be confined, intending to 
return; and, under such a petition, alleging defend¬ 
ants’ acts as the cause of plaintiffs mistreatment 
by her husband, evidence of their treatment of 
plaintiff, and of their efforts to separate her from 
her husband, is admissible.48 

§ 687. -Presumptions and Burden of 

Proof 

a. Presumptions 

b. Burden of proof 


Assault 

Where plaintiff husband admits 
one assault on his wife, but denies 
any other, in the absence of inde¬ 
pendent evidence of another assault, 
his plea of guilty to a charge of as¬ 
sault on his wife of later date is 
properly excluded as possibly relat¬ 
ing to the prior assault—^Harper v. 
Harper, W.Va., 252 P. 39, 164 aC.A. 
159. 

ansband who does not allege dam¬ 
age by deprivation of benefit from 
his wife’s property is not entitled to 
show the amount of money left de¬ 
fendant his mother-in-law, by her 
husband, and that it has never been 
divided between her and her daugh¬ 
ter, his wife.—^Zimmerman v. White- 
ley, 96 N.W. 989. 134 Mich. 39. 

30. Kan.—Warnock v. Moore, 137 P. 
959, 91 Elan. 262. 

81. D.C.—^Dodge v. Rush, 28 App.D. 
C. 149, 8 Ann.Cas. 671. 

32. Ill.—Schiller v. Madden, 190 HL 
Ap(p. '624. 

33. N.Y.—Weston v. Weston, 74 N. 
T.S. *38, 68 App.Div. 483. 


34. Mich,—^Perry v. Lovejoy, 14 N. 
W. 485, 49 Mich. 629. 

Tex.—^Rhodes v. Meloy, Civ.App., 289 
S.W. 169. 

35. Mass.—^Webber v. Benbow, 97 
N.11 768, 211 Mass. 366. 

30 O J. p 1134 note 1. 

30. Conn.—^Valentine v. Poliak, 111 
A, 869. 96 Conn. 556. 

37. Ky.—Klein v. Klein, 101 S.W. 
382, ’Zl Ky.L. 28. 

Vt—^Frederick v. Morse, 92 A, 16, 88 
Vt. 126. 

33. Ky.—^Todd v. Pox, 86 S.W.2d 
683, 260 Ely. 355—Scott v. O’Brien, 
110 S,W. -260, 129 Ky. 1, Z'Z Ky.L. 
450, 130 Am.S.R. 419, 16 L.R.A,N. 
S., 742. 

38. Minn.—Gjesdahl v. Harmon, 221 
N.W. 639, 175 Minn. 414. 

Ohio.—Pry v. Lebold, App., 31 N.H. 
2d 257. 

40. N.C.—^Johnson y. Allen, 6 S.B. 
666, 100 N.C. 131. 

41. Wis.—Baird v. Carle, 147 N.W. 
834, 167 Wi& 566. 
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42. Ala.—^Parker v. Newman, 75 So. 
479, 200 Ala. 103. 

43. N.T.—Strock v. Russell, 132 N. 
Y.S. 968, 148 App.Dlv, 483. 

44. Mass.—Cutter v. Cooper, 125 N. 
E. 634, 234 Mass. 307. 

45. N.Y.—Strock y. Russell, 132 N. 
Y.S. 968, 148 App.Dlv. 483. 

30 CJ. p 1136 note 16. 

Bad character of spouse 
Defendant cannot prove In mitiga¬ 
tion of damages the bad character of* 
plaintiff’s spouse before marriage 
unless such mitigating circumstance 
has been specially pleaded.—-Frank 
V. Berry, 103 N.W. 368, 128 Iowa 223. 

40. Neb.—Ruhs v. Ruhs, 181 N.W. 
647, 106 Neb. 663—Rath v. Rath, 
89 N.W. 612, 2 Neb., Unoff., 000. 

47. Ala.—Stephenson v. Stephenson, 
105 So. 807, 213 Ala. 545. 

Wis.—Baird v. Carle, 147 N.W. 834, 
157 Wis. 565. 

40. Mo.—Surbeck y. Surbeck, App., 
1 208 S.W. 645. 
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a. Presmnptioxis 

In an action for alienation of affections, there Is a 
presumption of affection between husband and wife prior 
to the alienation. Parents’ advice Is presumed to have 
been given in good faith for the best Interests of the 
child. 

In the absence of evidence to the contrary, the 
affection of the alienated spouse for the other pri¬ 
or to the alienation will be presumed.^^ The law 
presumes that there is always a possibility of recon¬ 
ciliation between husband and wife,®® and a con¬ 
tinuance of discord between the spouses will not 
be presumed.®^ 

As alienation of affections involves moral turpi¬ 
tude, no presumption of guilt can be indulged un¬ 
less the facts cannot be ofherwise reconciled.®^ 
Although the law does not presume that, whenever 
there is adultery by a defendant with the spouse of 
another, there is also alienation of the affections of 
that spouse,®® it has also been held that where 
adultery is proved or admitted, loss of consortium is 
conclusively presumed,®^ but where there is neither 


allegation nor proof of illicit relationship, such pre¬ 
sumption does not arise.®® 

Good faith and malice. In the case of a stran¬ 
ger malice may be presumed,®® from proof of an 
intention to alienate,®^ but malice of a parent or 
guardian ordinarily will not be presumed.®® On 
the contrary, in the case of a parent, relative, or 
guardian advice is presumed to have been given in 
good faith for the best interests of the child,®® but, 
where a parent is shown to have acted without 
proper investigation, from recklessness or through 
dishonest motives, an inference of malice may 
arise.®® 

b. Burden of Proof 

Plaintiff has the burden of proving all the essential 
elements of his cause of action, and in actions against 
near relatives, the burden Is heavier than if such rela¬ 
tionship does not exist. 

In an action for enticement or alienation of the 
affections of a spouse, plaintiff has the burden of 
showing all the essential elements of his or her 
cause of action.®^ In general plaintiff has the bur- 


49i DeL—ilainsey r, Ramsey, 166 
A. 354. 4 W.W.Harr. 676. 

OkL—Overton v. Overton, 246 P. 
1095, 121 Okl. 1—^Mussellem T* 
Frenn. 225 P. *370, 101 Okl. 45. 
Tenn.—Foster v. Copeland, App., 159 
S.W.3d 96. 

30 C.J. p 1136 note 34. 

PrecnimptioxL zebiittablo 
In husband’s action for alienation 
of wife’s affection, presumption that 
husband had wife’s affection could 
be overthrown by contrary evidence. 
—Sauire v. Hill, 66 P.2d 822, 100 
Colo. 226. 

50k Conn.—^Amellin v. lieone, 159 A. 
293, 114 Conn. 478. 

Bl* Ala.—^Parker v. Hewman, 76 So. 
479, 200 Ala. 103. 

52. N.T.—^Loper v. Askln, 1<64 N.T. 
S. 1036, 178 App.r)lv. 163. 

53. Conn.—^Valentine v, Poliak, 111 
A. 869. 95 Conn. 556. 

Hot oonoliuively presnnied 
R.X.—^Hargraves v. Ballou, 181 A. 
643, 47 R.I. 186. 

54. Okl—^Alex v. Strickland, 239 P. 
696. Ill Okl. 287. 

Vt.—^hedrick v. Lathrop, 172 A. 680, 
196 VL 311—Woodhouse v. Wood- 
house, 180 A, 768. 99 Vt. 91. 

6& OkL—^Novotny v. Novotny, 4$ 
, .P.8d 76, 173 Okh 477. 

50. Mich.—Bra&bh v. Wolf, -220 N, 
737,^3 Mich. 633. 

Wash.—Allard vj "Lb, Plain, 266 P. 
/638„W W^ish. 497. 

30 O.J. p 1186 note 40. 

MorrButterdeld. v. Hnals, 186 
S.W. 1178, 193 Mo.Apip. 633. 


58k U.S.—^Nelson v. Nelson, C.C.A. 
Vt, 296 F. 369. 

Ala.—Noles v. Noles, 137 So. 19, 22*3 
Ala. 554. 

Me.—Block V. Block, 168 A. 873, 132 
Me. 202—Miller v. Levine, 164 A. 
174, 130 Me. 153. ' 

Vt—Woodhouse v, Woodhouse, 130 
A. 768, 99 Vt 91. 

59. Ala.—Stephenson v« Stephenson, 
105 So. 867, 213 Ala. 545. 

Cal.—Smith v. Ellger, 48 P.2d 665, 

5 Cal.App.2d 608. 

Me.—Miller v. Levine, 154 A. 174, 
130 Me. 153. 

Mich.—Oyler v.- Fenner, 248 N.W. 

567, 263 Mich. 119. 

Mo.—^Beckler v. Yates, 89 S.W.2d 
650, 338 Mo. 208. 

Neb.—Williamson v. Williamson, 231' 
N.W. 606, 120 Neb. 40. 

Or.—Bradford v. Bradford, 107 P.2d 
106, 165 Or. 297. 

^.B.—^Monen v. Monen, 269 N.W. 86, 
.64 S,B. 581, 108 A,L.R. 404. 

WiS.—Kadow V. Kadow, 219 N.W. 
275, 195 Wls. 650—^McLery v. Mc- 
Lery, 202 N.W. 166. 186 Wis. 1ST. 
30 C.J. p 1136 note 38. 

Ho tnlldal presruoptioiL favoring 
brother or sister 

There is no' initial presumption-of 
good faith, as in case of parents, 
where a brother or sister of one of 
the spouses interferes in the marital 
relations.—^Hollinghausen v. Ade, 
233 S.W. 89, 289 Mo. 362. 

Bffeot of denial of aUeged oondnot 
Presumption that parents, in ad¬ 
vising their mairied child as to ^the 
child’s marital relations, acted* in 
good, faith remains, with parents 
with reference to any statementa or 
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acts which jury may believe parents 
made or performed, even though 
parents denied making such state¬ 
ments or doing such acts.—^Monen v. 
Monen, 269 N.W. 85. 64 S.D. 681, 108 
A.L.R. 404—30 0.1. s> 1136 note 38 
Cb]. 

Presumption as evidanoe 
Presumption that parents, charged 
with alienating affections of child, 
were actuated by proper solicitude 
for welfare of child, and not malloe, 
cannot be weighed as evidence in 
favor of parents, function of such 
presumption being locative and not 
probative.—Woodhouse v. Wood- 
house, 130 A. 758, 99 Vt. 91. 
Presumption rebuttable 
Presumption that motives of par¬ 
ents in assisting daughter were good 
was rebuttable, and could be reject¬ 
ed by Jury in husband’s alienation 
of affections action.—Hennell v. 
Rider, 233 N.T,S. 252, 225 App.Div. 
391, affirmed 170 N.B. 169, 252 N.T. 
602. 

Oa Me.—Shalit v. Shalit, 138 A. 70, 
126 Me. 291. 

N.M.—^Murray v. Murray, 240 P. 303, 
30 N.M. 567. 

Tenn.—^Barker ▼. Barker, 8 Tenn. 
App. 536. 

Vt—Woodhouse. v. Woodhouse, 130 
A. 758, 99 Vt 91. 

Wash.—^Williamson v. Williamson, 
48 P.2d 588, 183 Wash. . 71, ad¬ 
hered to 54 P.2a 1215, 185 Wash. 
707. 

30 C.J. p 1136 note 89. 

6L Iowa.—Weyer v. Vollbreoht 224 
N.W. 568, 208 Iowa 914. * 

Ean,—Hirkpatrtck v. Wickwlre, 26 
P.'2d 871,, 188 man. 230, 
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den of proving that the affections of the spouse 
were actually alienated from plaintiff by the wrong¬ 
ful acts or conduct of defendant, and that de¬ 
fendant had knowledge of the marital relation¬ 
ship.®^ Although it has been held that plaintiff has 
the burden of proving malice in an action against 
a stranger who has honestly advised plaintiffs hus¬ 
band to separate from her,®^ since malice is pre¬ 
sumed from the actions of a stranger who is al¬ 
leged to have caused the alienation of affections 
of a spouse, as considered supra subdivision a of 
this section, such stranger has the burden to show 
good cause and good faith.®® 

If defendant, when sued for enticing, harboring, 
and debauching plaintiffs wife, justifies his acts on 


the ground of plaintiffs mistreatment of her, he 
has the burden to prove such defense.®® It has been 
held, nevertheless, in an action for harboring plain¬ 
tiffs wife after notice not to do so, that the bur¬ 
den of showing justification is not on defendant.®*^ 
The burden is also on defendant to prove any facts 
in mitigation of damages.®® 

In actions against the parents or other near rela¬ 
tives of the alienated spouse, the burden of proof 
is heavier where defendant is not a relative.®® The 
burden is on plaintiff to overcome the presumption 
that such parent or relative acted under the influ¬ 
ence of natural affection and for what he believed 
to be the real good of the alienated spouse,"^® and 
usually he must show that the parent or relative act¬ 
ed maliciously,or that there was such aggravated 


Minn.—^Johnson v. Lindquist, 224 N. 
W. 839, 177 Minn. 270—Gjesdahl v. 
Harmon, 221 N.W. 639, 175 Minn. 
414. 

Pa.—^Klngan v. Kingan, 88 Pittsb. 
Leg.J. 604. 

Tenn.—Wilson v. Bryant, 67 S.W.2d 
133, 167 Tenn. 107. 

Adultery 

Where adultery is charged, plain¬ 
tiff has the burden to establish such 
fact.—^Hillers v. Taylor, 69 A. 716, 
108 Md. 148. 

Affection prior to alienation 

(1) It has been held that there is 
no burden on plaintiff to prove tibat 
his spouse had affection for him.^ 
McCoy V. Hill, 246 S.W. 582, 296 Mo. 
135. 

(2) However, it has also 'been held 
that plaintiff must establish the ex¬ 
istence of such love and affection,— 
Birchfleld v. BIrchfleld, 21T P. 616, 
29 N.M. 19. 

62. Ark.—Roach v. Scott, 247 S.W. 

1037, 157 Ark. 152.' 

Cal.—Ford v. Evans, 85 P.2d 214, 29 
Cal.App.2d 623. 

Ind.—Crowell v. Jeffries, 184 N.B. 
908, 79 Xnd.App. 513, rehearing de¬ 
nied 137 N.E. 556, 79 Ind.App. 513'. 
Iowa.—Strader v. Armstrong, 186 N. 

W. 407, 192 Iowa 1368. 

Ky.—Burke v. Johnson, 118 S.W.2d 
731, 274 Ky. 405—Todd v. Pox, 85 
S.W.2d 683, 260 Ky. 355—Jackson 
V. Cook, 300 S.W. 853, 222 Ky. 409. 
Mich.—Oyler v. Fenner, 248 H.W. 

567, 263 Mich. 119. 

Miss.—Stanton v. Coat,- 139 So. 458, 
162 Miss. 438. 

N.G.—Townsend v. Holderby, 149 S. 

B. 855, 197 N.a 560. 

OkL—^Hafer v. Lemon, 79 Pv2d 216, 
182 Okl. 578—Novotny v. Novotny, 
49 P,2d 75, 173 OkL, 477, quoting 
Corpus Jnri^—^Alex Strickland, 

239 P. 598. JU Okl. !lj87—Ward, v. 
■Ward. 336 P. 984. 102 Okl. 24— 
Mussfliem v. Frenn, 326 P. 370, 
101 <?Td, 4fif 


Or.—Bradford v. Bradford, 107 P.2d 
106, 165 Or. 297. 

Pa.—Kingan v. Kingan, 88 Pittsb. 
Leg.J. 604. 

S.D.—^Monen v. Monen, 269 N.W. 86, 
64 S.D. 581, 108 A.IuR. 404. 

W.Va-—Rush v. Buckles, 117 S.B. 
130, 93 W.Va. 493. 

WIs.—^Bladow V. Bladow, 219 N.W. 
275, 196 Wis. 660—McLery v. Mc- 
Lery, 202 N.W. 166, 186 Wis. 137. 
•30 C.J. p 1186 note 23. 
ea N.T.—^Madison v. Neuburger, 
224 N.T.S. 461, 130 Misc. 650. 

64i Mass.—Oeromini v. Brunelle, 
102 N.B. 67, 214 Mass. 492, 46 L. 
RA.,N.S., 465. 

85. Ark.—Alexander v. Johnson, -SI 
S.W.2d 304, 182 Ark. 270. 

Wash.—Allard v. La Plain, 266 P. 

688, 147 Wash. 497. 

30 C.J. p 1136 note 32. 

66. N.C.—Johnson v. Allen, 5 S.B. 
666, 100 N.C. 13L 

Lulck V, Arends, 132 N.W. 853, 
21 N.D. 614. 

67. Wis.—Baird v. Carle, 147 N.W. 
834, 157 Wis. 666. 

•30 C.J. p 1136 note 30. 

68L Conn.—^Amellin v. Leone, 159 A. 

293, 114 Conn. 478. 

69. Ind.T-Crowell v. Jeffries, 134 N. 
B. 908, 79 Ind.App. 518, rehearing 
denied 137 N.B. 556, 79 IndApp. 
5ll 

Me.—^McCollister v. McCollister, 138 
A. 472, 126 Me. 318. 

Mich.—Oyler v. Fenner, 248 N.W. 

567, 263 Mich. 119. 

OkL—Ward v. Ward, 225 P, 964, 102 
Okl. 24. - 

Or.—Roberts v. Cohen, 206 P. 29^3, 
104 Or. 177. 

30 C.J. p 1135 note 25. 

7a Miss.—^McRae v. Robinson, 110 
So. 504, 145 Miss. 19L 
S.B.—^Monen v. Monen, 269 Jf.W. 86, 
64 S.D. 581,‘ 108 A.L.R. 404. ^ 

Wyo.—Worth Va Worth, 49 P.2d 649, 
48'Wyo. 441, 103 A.L.R, 107. 

30 C.J. p 1135 note 26. 


71. Ala.—^Hughes v. Holsclaw, 143 
So. 664, 225 Ala. 374. 

Cal.—Smith v. Kiger, 43 P.2d 565, 

6 Cal.App.2d 608. 

Del.—Ramsey v. Ramsey, 166 A. 354, 

4 W.W.Harr. 676. 

Ind.—Crowell v. Jeffries, 134 N.E. 
908, 79 Ind.App. 613, rehearing de¬ 
nied 137 N.E. 556, 79 Ind.App. 613. 
Iowa.—Strader v. Armstrong, 186 N. 

W. 407, 192 Iowa 1368. 

Me.—Block V. Block, 168 A, 873, 132 
Me. 202—^Miller v. Levine, 154 A. 
174, 130 Me. 153—McColUster v. 
McCollister, 138 A. 472, 126 Me. 
318—Shalit v. Shalit, 138 A. 70, 

I 126 Me. 291. 

Md.—Miller v. Miller, 169 A. 426, 165 
Md. 425. 

Mich.—Oyler v. Fenner, 248 N.W. 

567, 263 Mich. 119. 

Miss.—^McRae v. Robinson, 110 So. 

504, 145 Miss. 191. 

Mo.—^Beckler v. Tates, 89 S.W.2d 
650, 338 Mo. 208—Raleigh v. 
Raleigh, App, 5 S.W.2d 689. 

Mont.—Wallace v. Wallace, 279 P. 

374, 85 Mont 492, 66 A.L.R. 587. 
Neb.—Williamson v. Williamson, 231 
^ N.W. 606, 120 Neb. 40—Sowle v. 

Sowle, 215 N.W. 123, 115 Neb. 796. 
N.M.—Birchfleld v. Birchfleld, 217 P. 
616, 29 N.M. 19. 

N.C.—^Hankins v. Hankins, 162 S.B. 
766, 202 N.C. 868. 

OkL—^Hafer v. Lemon, 79 P.2d 216, 
182 Okl. 678—Ward v. Ward, 225 
•P. 964, 102 OkL 24. 

Or.—^Bradford v. Brahfprd, 107 P. 

2d 106, 165 Or. 297. ‘ 

S.D.—^Monen v. Monen, 269 N.W. 85, 
64 S.D. 581, 108 A.L.R. 404. 

Vt.—Woodhouse V. Woodhouse, 130 
A. 758, 99 Vt 91. 

Wash^AUard v. La Plain, 266 P. 

688, 147 Wash. 497. 

Wis.—KadoW V. Kadow, 219 N.W. 

• 375, 195 Wia 650—McLery v. Mc- 
i’ Lery, 202 N.W. 156, 186 Wis. 137. 

' 30 CJ. p 1135 notes 26, 27. 

Itacpress maUoe not Beoassaxy 
Plaintiff suing paxents-in-law for 
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interference or detention as to imply malice.72 

I 688. -Admissibility of Evidence 

a. In g'eneral 

b. Declarations 

c. Conduct 

d. Letters and diaries 

e. Financial condition 

a. In General 

Ordinarily the rules applicable In civil actions gen¬ 
erally are applied In deternnining the adnnissibiilty of evi¬ 
dence in actions for alienation of affections. 

While it has been said that in cases involving 


alienation of affections, the rules governing the ad¬ 
missibility of evidence are to a certain extent sui 
generis,ordinarily, the rules that apply in civil 
actions generally determine the admissibility of ev¬ 
idence in actions of this character,and these rules 
have been applied to evidence offered to prove or 
to rebut evidence tending to prove material facts 
in issue or facts relevant to such facts in issue,76 
such as the existence of the marriage relation be¬ 
tween the spouses,76 the motive, intent, or malice 
on the part of defendant,77 the mental attitude as 
between defendant and plaintiff78 or as between the 
spouses,79 physical debauchment of the alienated 


alienation of wife's affections had 
burden of showing: “malice,” but not 
express malice.—Sarirent v. Robert¬ 
son, 160 A, 182, 104 Vt. 412. 

72. Me.—Miller v. Levine, 154 A. 
174, 130 Me. 153. 

73. Okl.—Red Eagle v. Free, 130 P. 
2d 308, 191 Okl. 385. 

7^ Ala.—^Noles v. Noles, 137 So. 19, 
223 Ala. 554—Coker v. Coker, 96 
So. 201, 209 Ala. 295. 

Colo.—Biggs V. Biggs, 241 P. 539, 78 
Colo. 310. 

Iowa.—^Paup V. Paup, 223 N.W. 251, 
208 Iowa 215. 

Ky.—^Davis v. Butler, 250 S.W. 126, 
198 Ky. 795. 

Md.—Buch V. Hulcher, 23 A.2d 829, 
180 Md. 309—Murrell v. Culver, 
118 A. 803, 141 Md. 349. 

Mass,—Paik V. Falk, 181 N.B. 715, 
279 Mass. 530—Sherry v. Moore, 
163 N.E. 906, 265 Mass. 189—Sher¬ 
ry V. Moore, 155 N.E. 441, 258 
Mass. 420. 

Mo.—^Hayward v. Ham, App., 59 S. 
W.2d 725—Tucker v. Tucker, 31 S. 
W.2d 238, 224 Mo.Aaip. 669. | 

H.C.—^Bryant v. Carrier, 198 S.B. 
619, 214 N.C. 191—Hankins v. 

Hankins, 162 S.B. 766, 202 N.C 
358. 

Or.—Coates v. Slusher, 222 P. '311, 
109 Or. 612—Noll v. Carlin, 199 P. 
596, 101 Or. 203. 

S.D.—^Lass V. Lass, 217 N.W. 383, 62 
S.D. 302. 

Vt—Shedrick v. Lathrop, 172 A. 630, 
106 Vt 811—Woodhouse v. Wood- 
house, 130 A. 758, 99 Vt 91. 

Wash.—Wendell v. Brown, 253 P. 

452, 142 Wash. 891. 

30 C.J. p 1136 notes 43, 46. 
Competency of spouse In actions for 
alienation of affections see the C 
J.S. title Witnesses § 99, also 70 
C.J. p 160 note 5-p 161 note 20. 
Court should he most oautioiui 
In an action for alienatmg the af¬ 
fections of plaintiff's wife, where 
human sentiment is apt to play a 
leading part, > the trial Judge should 
be most cautious not to admit evi¬ 
dence which xnight t^d to bias the 
jury against either side, unless 
iblearly relevant and competent— 


Murrell v. Culver, 118 A, 803, 141 
Md. 349. 

Courts should exert great care in 
alienation of affections suits to ex¬ 
clude all irrelevant matters that 
might influence the jury in order 
that each such case be decided on 
its particular relevant facts and the 
principles and provisions of law ap¬ 
plicable thereto.—^Mallory v. Edgar, 
175 So. 863, 128 Fla. 812. 

Mortality tables are inadmissible 
Idaho.—Johnson v. Richards, 294 P. 
507, 50 Idaho 150. 

76. Ala-—Nolea v. Noles, 137 So. 19. 
223 Ala. 564—Bailey v. Lett, 131 
So. 891, 222 Ala. 214—Veal v. Conn. 
109 So. 754, 216 Ala. 90. 

Iowa.—Paup V. Paup, 226 N.W. 251, 
208 Iowa 215. 

N.C.—^Hankins v. Hankins, 162 S.E. 
766, 202 N.C. 868. 

Vt—^Woodhouse v. Woodhouse, 180 
A- 758, 99 Vt 91. 

30 C.J. p 1137 note 47. 

Divorce of defendant 
In an action for alienation of 
wife's affections, evidence relating to 
defendant's divorce suit was held in¬ 
admissible.—Coles V. Harsch, 276 P. 
248,, 129 Or. 11. 

Character of defendant 

(1) Where denunciatory language 
is used in the petition, defendant 
should he permitted to introduce 
evidence as to his good character. 
—Steed V. Harris, 183 S.B. 847, 52 
Ga.App. 581. 

(2) In wife's action defendant's 
general reputation for chastity was 
held inadmissible, notwithstanding 
allegation of adultery.—Johnson v. 
Richards, 294 P. 607, 60 Idaho 160. 

(3) Other evidence of character 
see 30 G.J. p 1137 note 47 Ed]. 

76. Mass.—Falk v. Falk, 181 N.B. 
715, 279 Mass. 530. 

30 C.J. p 1137 note 48. 

77. N.H.—^Daniels v. Barker, 200 A. 
410, 89 N.H 416. 

OkL—^Hafer v. Lemon, 79 P,2d 216, 
182 OkL 678. 

Vt.—^Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt. 91. 

30 CJ. p 1187 note 49. 
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Intent to befriend 

It may be shown that in aiding the 
separation defendant acted honest¬ 
ly, Intending to befriend both hus¬ 
band and wife.—Tasker v. Stanley, 26 
N.B. 417, 163 Mass. 148, 10 L.R.A. 
468. 

Bvldeiqiqe inadmissible 
Or.—Schneider v. Tapfer, 180 P. 107, 
92 Or. 520. 

Wyo.—^Worth v. Worth, 49 P.2d 649, 
48 Wyo. 441, 103 A.L.R. 107. 

78. Neb.—^Dunbier v. Mengedoht, 
230 N.W. 669, 119 Neb. 706. 

N.C.—^Hankins v. Hankins, 162 S.B. 
766, 202 N.C. 368. 

Tenn.—Darnell v. McNichols, 122 S. 

W.2d 808, 22 Tenn.App. 287. 

Vt.—Woodhouse v, Woodhouse, 130 
A. 758, 99 Vt 91. 

30 C.J. p 1137 note 50. 

Attempt to reconcile parties held ad¬ 
missible 

Wyo.—^Worth v. Worth, 49 P.2d 649, 
48 Wyo. 441, 103 A.L.R. 107. 

78. Ill.—Fox V. Fuchs, 241 IltApp. 
242. 

Iowa.—Case v. Case, 238 N.W. 86, 212 
Iowa 1213. 

Mo.—^Raleigh v. Raleigh, App., 6 S. 
W.2d 689—Belt v. Belt 288 S.W. 
100, 224 Mo.App. 780. 

N.H.—^Daniels v. Barker, 200 A. 410, 
89 N.H. 416. 

N.C.—Hyatt v. McCoy, 140 S.B. 807, 
194 N.C. 760. 

Or.—^Mumper v. Webster, 3 P.2d 763, 
137 Or. 654, 82 A,L.R. 822. 

Tenn,—^Parnell v. McNichols, 122 S- 
W.2d 808, 22 Tenn.App. 287. 
Wash.—Wendell v. Brown, 253 P. 

452, 142 Wash. 391. 

30 C.J. p 1137 note 61. 

After flling divorce libel 

In husband's action for depriva¬ 
tion of consortium, evidence tending 
to show state of wife's mind after 
her filing of libel for divorce was 
held properly excluded.—Sherry v. 
Moore, 155 N.E. 441, 258 Mass. 420. 
Material only as to damages 

In husband's action for loss of 
wife’s affection, state of wife's mind, 
and ardor of her love, are material 
only as they might affect Question 
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spouse,unchastity of the alienated spouse,®^ con¬ 
sent of plaintiff to the alleged alienation or entice¬ 
ment, divorce of the spouses,^^ or that defendant 
was the procuring cause of the alienation.^^ In 
an action against the alienated wife’s parents, a 
wide discretion is exercised by the courts in admit¬ 
ting evidence to show the relations of the parties 
and the motives actuating the parents.*^ 

b. Declarations 

(1) In general 

(2) Of alienated spouse 

(1) In General 

General rules control as to the admissibility of state- 
mcfnts and declarations of the parties and third persons. 

In accordance with the general rule as to self- 
serving declarations, discussed in Evidence § 216, 
in actions for alienation of affections such state¬ 
ments made by plaintiff in the absence of defend¬ 
ant are ordinarily inadmissible.^® While it has been 
held that complaints by plaintiff as to defendant’s 
conduct with the alienated spouse, made in the ab¬ 
sence of defendant, cannot be shown in evidence, 
statements made by plaintiff to a prosecuting offi¬ 


cer concerning what plaintiff had heard about the 
spouse and defendant were held admissible as tend¬ 
ing to show plaintiffs attitude,^® and plaintiff’s dis¬ 
respectful and derogatory remarks about the spouse 
may be admissible as showing plaintiff s mental at¬ 
titude.®® A wife’s statements accusing other wo¬ 
men of being too familiar with her husband are ad¬ 
missible to show that defendant was not the con¬ 
trolling cause of the alienation.®® It has been held 
that evidence of a conversation between plaintiff 
and the alienated spouse in which the former ex¬ 
pressed affection for the spouse and complained of 
defendant is admissible.®^ Statements of the hus¬ 
band previous to marriage have been held admissi¬ 
ble to show whether or not the husband had fraud¬ 
ulently procured the marriage.®® 

Of defendant Statements of defendant amount¬ 
ing to an admission of responsibility for the acts 
alleged in the petition are admissible,®® as are his 
declarations manifesting a purpose to alienate the 
affections of a spouse or to cause separation.®^ 
Statements made by one defendant in the absence 
of the other have been held inadmissible as against 
the latter,®® although they have been held admissible 


of damagres, and than not because 
acts of defendant are less reprehen¬ 
sible, but because situation of bus- 
hand is such that Injury occasioned 
by defendant’s acts Is less than it 
otherwise mlgrht have been.—Squire 
V. Hill, 66 P.2d 822, lOO Colo. 226. 

SO. Ky.—^Burke v. Johnson, 118 S.W. 

2d 731, 274 Ky, 405. 

30 C.J. p 1138 note 52. 

Agrsrravatlon of damages see Infra 
S 693. 

31- Tex.—^Jackson v. Jackson, Civ. 

App., 36 S.W.2d 830. 

30 C.J. p 1138 note 53. 

32. Iowa.—Childs V. Muckier, 76 N. 
W. 100, 106 Iowa 270. 

30 C.J. p 1138 note 64. 

33. Okl.—^Red Eagle v. Free, 130 P. 
2d 308, 191 Okl. 386. 

30 C.J. p 1138 note 55. 

Hvldenoe admisslbla 

(1) Original notice in divorce ac¬ 
tion.—Case V. Case, 238 N.W. 85, 212 
Iowa 1218. 

(2) Pleadings In divorce action.— 
Hryson v. Baum, Mo., 278 S.W. 412. 

(3) Certified copy of divorce peti¬ 
tion.—^Kirkpatrick v. WIckwire, 25 
P.2d 871, 138 Kan. 230. 

(4) Answer In divorce action.— 
Sherry v. Moore, 163 N.E. 906, 265 
Mass. 189—Sherry v. Moore, 166 N.B. 
441, 258 Mass. 420. 

Evidence inadmissible 

(1) Answers, demurrers, and peti¬ 
tions in divorce proceeding.—^Bailey , 
V. Lett, 131 So, 891, 222 Ala. 214. \ 


(2) Copy of decree dismissing pe¬ 
tition for separate support.—Striek¬ 
er V. Scott, 186 N.B. 46, 288 Mass. 12. 

(3) Judgment for temporary ali¬ 
mony.—Case V. Case, 238 N.W. 85, 
212 Iowa 1213. 

Only decree, and not pleadings, In 
default divorce case was admissible. 
—Disch V. Closset, 244 P. 71, 118 
Or, 111. 

84. Ill.—Fox V. Fuchs, 241 IlLApp. 
242. 

Wyo.—Worth v. Worth, 49 P.2d 649, 

- 48 Wyo. 441, 103 A.L.R. 107. 

30 C.J. p 1138 note 56. 

Knowledge or conneotion 
In action against husband's par¬ 
ents for alienation of affection, al¬ 
though causal connection between de¬ 
fendants’ act and alienation must be 
shown, admissibility of evidence 
tending to show fact of alienation 
and loss of consortium Is not de¬ 
pendent on defendants’ knowledge or 
connection therewith,—^Woodhouse v. 
Woodhouse, 130 A. 768, 99 Vt. 91. 

85. Or.—NToll v. Carlin, 199 P. 696, 
101 Or. 208. 

Wyo.—Worth v. Worth, 49 P.2d 649, 
48 Wyo. 441, 108 A,L.,R. 107. 

88. Iowa.—^Magers v. Magers, 123 H. 

W. 330, 143 Iowa 750. 

30 C.J. p 1138 note 60. 

87. Iowa—Molr v. Moir, 166 N.W. 
221, 181 Iowa 1006. 

N.T.—Boues V. Steffens, 16 N.T.S. 
819. 

88. Tenn.—^Darnell v. McNichols, 122 
S.W.2d 808, 22 Tenn.App. 287. 
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88. Ky.—^Leucht v. Leucht, 112 S.W. 

845, 129 Ky. 700, 130 AmS.R. 486. 
30 C.J. p 1138 note 69. 

Cross petitioiL in divorce actioiL 
Wife’s cross petition In divorce ac¬ 
tion was admissible in subsequent 
action against husband’s parents for 
alienation of affections.—Case v. 
Case, 238 N.W. 85, 212 Iowa 1213. 

9(X Idaho.—^Johnson v. Richards, 
294 P. 507, 50 Idaho 150. 

91. N.H.—Caplan v. Caplan, 142 A. 
121, 83 N.H. 318. 

After suit begun 

Conversation between husband and 
wife, wherein she expressed affec¬ 
tion for him and complained against 
his mother, was held admissible in 
action against latter for alienating 
his affections, although such conver¬ 
sation took place after suit was be¬ 
gun.—Caplan v. Caplan, supra. 

92. Cal.—^Horowitz v. Sacks, 265 P. 
281, 89 CalA.pp. 336. 

93. Kan.—White v. White, 90 P. 
1087, 76 Kan. 82. 

30 C.J. p 1138 note 62. 

9A Ill.—Vallone v. Vallone, 228 Ill. 
App. 543. 

Mo.—^Raleigh v. Raleigh, App., 5 S. 
W.2d 689—Porter v. Porter, 258 S. 
W. 76, 298 Mo. 684. 

Vt—Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt 91. 

30 C.J. P 1138 note 68. 

95b Wyo.—Worth v. Worth, 49 P.2d 
649, 48 Wyo. 441, 103 A.L.R. 107. 
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to show conspiracy.®® Evidence that defendant, 
charged with alienating the affections of plaintiffs 
husband, had said that a child of plaintiffs was il¬ 
legitimate is admissible as tending to show malice.®^ 
Conversations between plaintiff and defendant sub¬ 
sequent to the desertion of plaintiff by his spouse 
have been held not admissible,®® except as admis¬ 
sions, to show that the desertion was caused by 
defendant’s wrongful conduct.®® On defendant’s 
side, the fact that, when she w'as informed of a 
rumor that her house was being watched, she ap¬ 
peared most indignant was not inadmissible as a 
self-serving declaration.^ It has been held that 
conversations between defendant and the spouse of 
plaintiff, which were held shortly after the sepa¬ 
ration in an attempt to effect a reconciliation of the 
spouses, were admissible,^ although made out of the 
presence of plaintiff.® Evidence of conversations 
showing defendant’s efforts to keep husband and 
wife together is admissible as showing defendant’s 
state of mind toward plaintiff.^ Evidence of de¬ 
fendant’s statement to his child that the latter’s 
reasons for leaving his spouse were insufficient was 
held admissible,® as was evidence that defendant ad¬ 
vised his child not to leave the spouse or get a di¬ 


vorce.® 

Of others. Declarations or statements of per¬ 
sons other than defendant or the spouses generally 
are inadmissible as immaterial and irrelevant,*^ and 
often are objectionable as mere hearsay.® How¬ 
ever, plaintiff can testify whether or not he heard 
other persons say they saw his wife with defend¬ 
ant, for the purpose of explaining plaintiff’s con¬ 
duct toward his wife.® Statements made by the 
physician who attended plaintiffs wife should not 
be withdrawn from the jury where they tend to 
show, in connection with other testimony, that her 
mental depression and ill health were the result of 
her husband’s indifference and inattention to her.i® 

(2) Of Alienated Spouse 

Declarations of an alienated spouse, not made In the 
presence of defendant, are generally held admissible to 
show the state of the alienated spouse's mind toward 
plaintiff and defendant. 

While statements or declarations of an alienated 
spouse, not made in the presence of defendant, may 
be inadmissible as hearsay,^! and are quite com¬ 
monly held inadmissible as substantive evidence to 
show defendant’s guilt,^® nevertheless such declara- 


98. Mo.—Belt V. Belt. 288 S.W. 100, 
224 Mo.App. 780. 

97. Vt—Knapp v. Wing, 47 A. 1075, 
72 Vt. 334. 

9a Iowa.—Molr v. Molr, 166 N.W. 

221, 181 Iowa 1005. 

30 C.J. p 1138 note 64. 

99. Misa—^Tucker v. Tucker, 19 So. 
955, 74 Miss. 93, 32 Ii.R.A. 623. 

30 C.J. p 1138 note 64. 

1. N.H.—Hoxle V. Walker, 74 A. 183. 
75 N.H. 308. 

a III. —^Lindenberger v. Klapp, 264 
I11.APP. 192—Fox V. Fuchs, 241 HI. 
App. 242. 

a N.H.—Caplan t. Caplan, 142 A- 
121, 83 N.H. 318. 

In Hlinols 

(1) The rule stated in the text has 
been followed.—^Fox v. Fuchs, 241 Ill. 
App. 242. 

(2) In an earlier case, such con¬ 
versations were held not admissible. 
—^Murphy v, Willumsen, 224 IlLApp. 
425. 

4. N.H.—Caplan v, Caplan, 142 A. 
121, 83 N.H. 818. 

a Ill.—Fox V. Fuchs, 241 IlLApp. 
242. 

a IlL—^Fox V. Fuchs, supra. 

N.H.—Caplan v. Caplan, 142 A. 121, 
83 N.H 318. 

7. Ala.—^Veal v. Conn, 109 So. 764, 
215 Ala. 90. 

30 CJ. p 1141 note 94. 


a Iowa.—^Molr v. Moir, 166 N.W. 

221, 181 Iowa 1005. 

30 C.J. p 1141 note 95. 

9. Mich.—^Hendrickson v. Harry, 164 
N.W. 393, 200 Mich. 41, reheard 
166 N.W. 1023, 200 Mich. 41. 

10. Mass.—Sherry v, Moore, 165 N. 
R 441, 258 Mass. 420. 

Tenn.—Glass v. Bennett, 14 S.W. 
1086, 89 Tenn. 478. 

11. Ky.—Davis v. Butler, 250 S. 
W, 126, 198 Ky. 796. 

Md,—Buch V. Hulcher, 23 A.2d 829, 
180 Md. 369. 

Mo.—^Hayward v. Ham, App., 29 S. 
W.2d 243, quashed State ex reL 
Hayward v. Haid, 51 S.W.2d 79, 330 
Mo. 686. 

Mont—Wallace v- Wallace, 279 P. 

374, 85 Mont 492. 66 A.L.K. 687. 
N.H—^Daniels v. Barker, 200 A. 410, 
89 N.H 416. 

N.J.—Leavitt v. Leavitt 144 A. 186, 
7 N.J.Misc. 124, affirmed 148 A. 
918, 106 N.J.Law 247. 

Or.—^Mumper v. Webster, 3 P.2d 763, 
137 Or. 554, 82 A.L.K. 822. 

Tenn.—Foster v. Copeland, App., 159 
S.W.2d 96. 

Wash.—^Dalton v. Martin, 136 S.R 47, 
102 W.Va. 695. 

Spouse’s repetition of defendant’s 
statement 

Testimony by plaintiff as to al- 
lesred statements made by defend¬ 
ant to plaintiff's spouse and by him 
communicated to plaintiff is inad- 
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znissible as hearsay.—^McGowan v. 
Armour, C.C.A.S.D., 248 F. 676. 
Self-servlag' statement 
Testimony of what the husband 
said as to his object in wrltingr let¬ 
ters to his wife has been held inad¬ 
missible as self-serving’.—^Beach v. 
Brown, 66 P. 46, 20 Wash. 266, 72 
Am.S.H 98, 43 L.HA. 114. 

12. Ala.—^Hughes v. Holsclaw, 143 
So. 564, 225 Ala. 374. 

Conn.—^Kovacs v. Szentes, 33 A.2d 
124, 130 Conn. 229. 

Qa.—^Herrington v. Spell, 173 S.U. 
870, 871, 48 Ga.App. 802, citing 
Cjoxpns Jtuls. 

Idaho.—Johnson v. Richards, 294 P. 
507, 50 Idaho 150. 

IlL—^Lindenberger v. Klapp, 254 IlL 
App. 192—Vallone v. Vallone, 228 
IlLApp. 543. 

Ind,—^Kreager v. Kreager, 136 N.R 
660, 192 Ind. 242. 

Mass.—^Sherry v. Moore, 165 N.R 
441, 258 Mass. 420. 

Miss.—Stanton v. Cox, 139 So. 458, 
462, 162 Miss. 438, citing Coxpits 
Juris* 

N.M.—^Murray v, Murray, 240 P. 303, 
30 N.M. 657. 

OkL—^Moore v. Grimes, 35 P.2d 944, 
945, 169 OkL 4, citing Corpus Juris. 

R. I.—Cabana v. Olivo, 192 A. 802, 
58 HL 252. 

S. D.—Clendennen v. Bainbridge, 187 
N.W. 727, 46 S.D. 410. 

Tenn.—^Foster v. Copeland, App., 
169 S.W.2d 96. 

W.Va.—Dalton' v. Martin, 136 S.R 
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tions or statements may be admissible as competent 
and relevant for some purposes.^3 

State of mind. As tending to explain their rela¬ 
tions and mental attitude and defendant’s motive, 
conversations between the alienated spouse and de¬ 
fendant are admissible for the same purpose 
also declarations made by the alienated spouse im¬ 
mediately before or at the time of leaving plaintiff, 
respecting plaintiff’s mistreatment of such spouse, 
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have been held admissible.^® 

It has very generally been held that statements or 
declarations of an alleged alienated spouse, although 
made out of the presence of defendant, are admis¬ 
sible to show the effect the conduct of defendant 
has had on the affections of the alienated spouse, 
and to show the state of the alienated spouse’s mind 
toward plaintiff and defendant,^® but, it seems, they 
are admissible only for this purpose^^ and not as 


47, 48, 102 W.Va. 696, citing Cox- 
pus Juris. 

30 C.J. p 1139 note 68, p 1140 note 
76. 

13. Or.—Cole v. Johnson, 205 P. 282, 
103 Or. 319. 

“The line of demarcation drawn 
by the authorities between those 
matters to be admitted and those to 
be excluded to show the state of mind 
and the reactions of the alienated 
spouse is left somewhat in a twi¬ 
light zone, dependent upon the cir¬ 
cumstances of each case.**—Wallace 
V. Wallace, 279 P. 374, 381, 86 Mont 
492, 66 A.L.R. 687. 

“It seems difficult, if not impos¬ 
sible, in the light of the numerous 
decisions rendered in this country 
touching this subject, to state any 
general applicable rule, except as 
to a case where a single definite 
expression of loss of affection for 
one spouse is made by the other. 

. . . Each case, other than those 

within the exception, seems to be 
governed by its own particular facts, 
and the court, in deciding whether 
or not, and to what extent, such evi¬ 
dence shall be received, is acting 
within the realm of judicial discre¬ 
tion.**—^Wendell v. Brown, 263 P. 
462, 463, 142 Wash. 391. 

Treatment by spoiise 
In an action for the alienation of 
the affections of plaintlff*s wife, evi¬ 
dence was permissible of a declara¬ 
tion made by the wife Indicating 
to the witness that her affections for 
plaintiff had vanished before she 
knew defendant, but her recital of 
plaintiff’s treatment of her was in¬ 
admissible.—Spangenberg v. Chris¬ 
tian, 186 N.W. 700, 161 Minn. 366. 

14. OkL—^Hafer v. Lemon, 79 P.2d 
216, 182 Okl. 678. 

30 C.J. p 1139 note 70. 

15. Ill.—^Pox V. Fuchs, 241 Ill.App. 
242. 

Tex.—^Rhodes v. Meloy, Civ.App., 289 
S.W. 169. 

30 C.J. p 1139 note 71. 

16. U.S.—^Nelson v. Kelson, C.C.A. 
Vt., 296 P. 369. 

Ala.—Noles v. Noles, 137 So. 19, 20, 
223 Ala. 654, citing Corpus Juris. 
CaL—^Mayer v. Malloy, 268 P. 453, 
92 CaLApp. 464. 

Conn.—^Kovacs v. Szentes, 33 A.2d 
124, 130 Conn. 229. 

42C.J.S.—22 


DC.—Richards v. Dorleberg, 79 F.2d 
413, 417, 65 App.D.C. 67, citing 
Corpus Juris, and certiorari denied 
56 S.Ct. 178, 296 U.S. 642, 80 L. 
Ed. 456—^Trenerry v. Pravel, lO F. 
2d 1011, 56 APP.D.C. 146. 

Fla.—Clark v. Orr. 173 So. 155, 127 
Fla. 411. 

Idaho.—Johnson v. Richards, 294 P. 
507, 60 Idaho 160. 

Ill.—Pox V. Fuchs, 241 Ill.App. 242, 
262, citing Corpus Juris—^Vallone 
V. Vallone. 228 Ill.App. 543. 

Iowa.—Paup V. Paup, 226 N.W. 261, 
208 Iowa 215. 

Ky.—Burke v. Johnson, 118 S.W.2d 
731, 274 Ky. 406. 

Md.—^Buch V. Hulcher, 23 A,2d 829, 
180 Md. 309. 

Mass.—Sherry v. Moore, 165 N.B. 

441, 268 Mass. 420. 

Minn.—Spangenberg v. Christian. 186 
N.W. 700, 161 Minn. 366. 

Mo.—Bryson v. Baum, 278 S.W. 412 
—^Hayward v. Ham, App., 69 S.W. 
2d 725. 

Mont.—^Wallace v. Wallace, 279 P. 

374, 85 Mont 492, 66 A.L.R. 687. 
Neb.—^Hope v. Twarling, 198 N.W. 
161, 111 Neb. 793. 

N.H.—^Daniels v. Barker, 200 A. 410, 
89 N.H. 416. 

N.M.—^Murray v. Murray, 240 P. 303, 
30 N.M. 667. 

N.C.—Hyatt v. McCoy. 140 S.B. 807. 
194 N.C. 760. 

Or.—Mumper v. Webster, 3 P.2d 763, 
137 Or. 654, 82 A.L.R. 822—Disch 
V. Closset, 244 P. 71, 72, 118 Or. 
Ill, citing Corpus Jtiris—Coates 

V. Slusher, 222 P. 311, 109 Or. 612. 

R. I.—Cabana v. Olivo, 192 A. 302, 
58 R.I. 252. 

S. D.—Boyd v. Strickland, 237 N.W. 
729, 58 S.D. 601—Clendennen v. 
Bainbridge, 187 N.W. 727, 45 S.D. 
410. 

Tenn.—Wilson v. Bryant, 67 S.W.2d 
133, 135, 167 Tenn. 107, citing Cor¬ 
pus Juris—Poster v. Copeland, 
App., 159 S.W.2d 96. 

Tex.—Jackson v. Jackson, Civ.App., 
36 S.W.2d 830, error dismissed— 
Rhodes V. Meloy, Civ.App., 289 S. 

W. 159, 162, citing Corpus Juris. 
Va.—^Harlow v. Harlow, 143 S.B. 720, 

152 Va. 910, certiorari denied Har¬ 
low v. Cowles, 49 S.Ct, 488, 279 
U.S. 869, 73 UEd, 1006. , 

Wash.—Wendell y. Brown, 253 P. 

3d7 


452, 453, 142 Wash. 391, citing Cor- 
PTU Juris. 

W.Va.—Dalton v. Martin, 136 S.K 
47, 102 W.Va 595. 

Wyo.—^Worth v. Worth, 4$ P.2d 649, 
669, 48 Wyo. 441, 103 A.LR. 107, 
citing Corpus Juris. 

30 C.J. p 1139 note 72. 

Testimony by defendant or third 
person 

In wife’s action for alienation of 
husband’s affections, husband's 
statements before marriage concern¬ 
ing father’s attitude is admissible, 
when testified to by defendant or 
third person.—^Pox v. Fuchs, 241 Ill. 
App. 242. 

Original evidence 
Declarations of an alienated 
spouse, made before separation, are 
original evidence, and it is not nec¬ 
essary to lay a predicate for im¬ 
peachment in order to introduce 
them.—^Rhodes v. Meloy, Tex.Civ. 
App., 289 S.W. 159. 

Bes gestae 

Such declarations and statements 
are in the nature of res gestae. 
Idaho.—Johnson v. Richards, 294 P. 
607, 50 Idaho 150. 

K.T.—Barnes v. Allen, 1 Abb.Dec. 
Ill, 1 Keyes 390. 

Tex.—Jackson v. Jackson, Civ.App., 
35 S.W.2d 830, error dismissed. 
Szoeption to hearsay rule 
Md.—^Buch V. Hulcher, 23 A.2d 829, 
180 Md. 309. 

Mo.—Bryson v. Baum, 278 S.W. 412 
—^Allen V. Forsythe, 142 S.W. 820, 
160 Mo.App. 262. 

Words or acts of defendant 

It has been held that such state¬ 
ments or declarations are admissi¬ 
ble even though they involve words 
and acts of defendant.—^Pugsley v. 
Smyth, 194 P. 686, 98 Or. 448—30 

C. J. p 1140 note 73. 

17- CaL—^Mayer v. Malloy, 268 P. 

453, 92 CaLApp. 464. 

D. C.—Richards v. Lorleberg, 79 F.2d 
418, 65 App.D.C. 57, certiorari de¬ 
nied 66 S.Ct. 178, 296 U.S. 642, 80 
L.Bd, ^56. 

loWa.—^Paup v. Paup, 225 N.W. 261, 
20-8 Iowa 216. 

K.M.—^Murray v. Murray, 240 P. 308, 
SO N.M. 557. 

Or.—^Disch v. Closset, 244 P. 71, 118 
Or. 111. 
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substantive evidence of defendant’s guilt, as shown 
supra note 19. However, such statements or dec¬ 
larations have been held inadmissible even for this 
purpose when made at such time or under such 
circumstances as to excite suspicion or otherwise 
to render them incompetent or irrelevant.^® Thus, 
while it has been held that the}^ are admissible when 
they were made before the separation,^® or if they 
were made at or about the time of the separation 
and during the period of alienation,®® or if they 
were made before any overt act showing defend¬ 
ant’s influence over the alienated spouse has taken 
I)lace,®i yet they have been held inadmissible if 
they were made after such overt act has occurred,®® 
or if made after the desertion.®® 

Such declarations must not be mere narratives, 
but natural expressions of the emotions, showing 
the spouse’s state of mind ;®^ and they are inadmis¬ 
sible if they do not show affection or want of af¬ 
fection on the part of the alienated spouse for 
plaintiff ;®5 and also if the state of the feelings of 
the alienated spouse plainly appears apart from 
them.®® Ex parte statements of an alienated spouse, 
a? to a purpose contrary to that indicated by his or 
her acts or conduct, have been held to be incompe¬ 
tent.®'^ 

As showing reasons for leaving plaintiff. Al¬ 


though there is contrary authority,®® statements of 
an alienated spouse made in the absence of defend¬ 
ant have been held competent to explain his or 
her reasons for leaving plaintiff.®® ^^^lere the ac¬ 
tion is against a parent of the alienated spouse and 
also against another as joint tort-feasor with the 
parent, declarations of such spouse as to why he 
or she had returned to the parent’s home, made aft¬ 
er the return, are inadmissible.®® 

As showing motive in marrying plaintiff. State¬ 
ments or declarations of the alienated spouse may 
be proved to show that he or she had unworthy mo¬ 
tives in contracting marriage with plaintiff.®^ 

Admissions, Evidence that the husband, when 
plaintiff wife was supposed to be on her deathbed, 
admitted that he had been guilty of misconduct 
with defendant is incompetent.®® A mere admis¬ 
sion by the wife, when caught coming out of de¬ 
fendant’s house, that so long as she was caught she 
might as well own up to it is incompetent,®® as is 
her admission, in the absence of defendant, al¬ 
though made shortly after being found in bed with 
him, that she had had illicit relations with him,®^ 
she not being a party to the suit, and therefore be¬ 
ing unable to make admissions binding on defend¬ 
ant®® In an action against a parent, plaintiff’s 
admissions of arrest and conviction are admissible 


Tenn.—Foster v. Copeland, App., 159 
SW.2d 95. 

30 C J. p 1140 note 74. 

18. Idaho.—Johnson v. Richards, 
294 P. 507, 50 Idaho 150. 

Ind.—^Kreager v. Kreager, 136 N.E. 
660, 192 Ind. 242. 

Vt—Sargent v. Robertson, 160 A. 
182, 104 Vt 412—Rasanen v. Viln- 
amaki, 154 A, 691, 103 Vt '323— 
Button V. Knight A. 499, 95 
Vt 381. 

30 O.J. ip 1140 note 78. 

19. Ky.—^Burke v. Johnson, 118 S. 
W.2d 731, 274 Ky. 405. 

20. Fl€U—Clark v. Orr, 173 So. 165, 
127 Pla. 411. 

Or.—Mumper v. Webster, 3 P.2d 763, 
137 Or. 654, 82 A.L.R. 822. 

21. Idaho.—Johnson v. Richards, 
294 P. 507, 60 Idaho 150. 

Vt—^Rasanen v. Viinamaki, 154 A. 
691, 103 Vt 323—Button v. 

Knight 116 A. 499, 95 Vt 381. 
The overt act Tumally is the sepa¬ 
ration Itself.—Johnson v. Richards, 
294 P. 507, 50 Idaho 150. 

22. Idaho.—Johnson v. Richards, 
supra. 

23. Fla.—Clark v. Orr, 173 So. 155, 
127 Fla. 411. 

Ky.—^Burke v. Johnson, 113 S.W.2d 
731, 274 Ky. 405. 


Wash.—Stanley v, Stanley, 68 P. 187, 
27 Wash. 570. 

XntentioiL to marry another 

Alienation haying been made final 
by divorce, declarations or expres¬ 
sions of intention on the part of the 
alienated spouse to marry another 
are inadmissible as being immateri¬ 
al.—^Harper v. Harper, W.Va., 262 
F. 39, 164 O.C.A, 159—30 C.J. p 1140 
note 89. 

34. U.S.—^McGowan v. Armour, C.C. 
A,S.D., 248 F. 676. 

Fla.—Clark v. Orr, 173 So. 165, 127 
Fla 411. 

Or.—Mumper v. Webster, 3 P.2d 753, 
137 Or, 554, 82 A.L.R. 822—Coles 
V. Harsch, 276 P. 248, 129 Or. 11— 
Coates V. Slusher, 222 P. 311, 109 
Or. 612, 

30 C.J. p 1140 note 81. 

25. U.S.—^McGowan v. Armour, CJ.C. 
A.S.D., 248 F. 676. 

Fla.—Clark v. Orr, 173 So. 155, 127 
Fla. 411. 

Iowa—^Paup V. Paup, 225 N.W. 261, 
208 Iowa 215—^Moir v, Moir, 166 
N.W. 221, 181 Iowa 1006. 

Md.—^Buch V. Hulcher, 23 A.’2d 829, 
180 Md, 309. 

Wash.—^Wendell v. Brown, 253 P. 

452, 142 Wash. 391. 

W.Va—^Dalton v. Martin, 136 S.B. 
47, 102 W.Va 595. 
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Slfect of extravagance of spouse 

Testimony that, from four to six 
months prior to alleged date of 
alienation, husband stated the ex¬ 
travagance of his wife suing for 
alienation of affections had him 
broke was inadmissible.—Johnson v. 
Richards, 294 P. 607, 60 Idaho 160. 
2a Md.—^Hillers v. Taylor, 69 A. 
715, 108 Md, 148. 

27. Ind.—^Kreager v. Kreager, 186 
N.E. 660, 192 Ind. 242. 

30 C.J. p 1140 note 80. 

2a Okl.—^Brison v. McKellop, 138 
P. 154, 41 Okl. 374. 

29. Iowa.—^Miller v. Miller, 134 N. 
W. 1058, 164 Iowa 344. 

Mo.—^Hartpence v. Rogers, 45 B.W. 
650, 143 Mo. 623. 

30. Ark.—Boland v. Stanley, 116 S. 
W. 163, 88 Ark. 662, 129 Am.S.R. 
114. 

GCU Mich.—^Zimmerman v. Whiteley, 
95 N.W. 989, 134 Mich. 39. 

30 C.J. p 1140 note 87. 

3a vt.—Sanders v. Burnham, 100 
A. 906, 91 Vt 480. 

3a Neb.—^Phelps v. Bergers, 139 N. 
W. 632, 92 Neb. 851. 

34. Or.—Coates v. Slusher, 222 P. 
311, 109 Or. 612. 

35. Neb.—^Phelps v. Bergers, 139 N. 
W. 6-32. 92 Neb. 861. 
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on cross-examination as bearing on defendant’s 
good faith. 3 6 

c. Conduct 

Relevant evidence of the conduct of the spouses and 
of the defendant, both before and after the alienation, 
is generally admissible, but evidence of the conduct of 
others is usually Inadmissible. 

Except where otherwise independently objection¬ 
able as immaterial or irrelevant,evidence of the 
conduct of the spouses may be introduced as tend¬ 
ing to establish or disprove the fact of alienated af¬ 
fections, defendant’s procurement of the enticement, 
and other material facts in issue,but where such 
conduct occurs out of the presence of defendant, it 
has been held admissible only to show the state of 
affection, etc., between the spouses.^^ While such 
evidence is generally confined to conduct prior to 
the alleged alienation of affections or separation of 


the spouses as a result thereof,^® conduct of the 
spouses subsequent to the alleged alienation may be 
relevant and material for some purposes,^^ and the 
governing rule, it seems, is that such evidence of 
conduct of the spouses is admissible when it may 
be considered as part of the res gestae,^^ not 
vrhen too remote.'*^ In an action by the husband, 
evidence of his mistreatment of the wife is mate¬ 
rial in defense as tending to show that he himself, 
rather than defendant, was the cause of her leav¬ 
ing his home.^^ 

Of defendant Except where otherwise inad¬ 
missible as immaterial or irrelevant,^® evidence of 
defendant’s acts or conduct, both before and after 
the alienation or separation, or even after suit 
brought, is admissible to prove or disprove his or 
her responsibility therefor.^® While the conduct 
of defendant has been held admissible as tending 


36. Ill.—Dunn v. Dunn, 541 Ill.App. 

11 . 

37- Mich.—^Van Hartesveldt v. Wes- 
trate, 250 N.W. 302. 264 Mich. 638. 
30 O.J. p 1141 note 98. 

38L Ala.—^Bailey v. Lett, 131 So. 
891, 222 Ala. 214. 

Cal—Mohn v. Tlngley, 217 P. 733, 
191 Cal 470. 

Idaho.—Johnson v. Richards, 294 P. 
507. 50 Idaho 150. 

Mass.—Strieker v. Scott, 186 N.E. 45, 
283 Mass. 12. 

N J.—Renner v. Renner, 136 A. 707, 
5 N.J.Misc, 411. 

Or.—Coles v. Harsch. 276 P. 248, 129 
Or. 11—Coates v. Slusher, 222 P. 
311, 109 Or. 612. 

Tex.—Jackson v. Jackson. Civ.App., 
*35 S.'W.2d 830, error dismissed. 
Vt.—^Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt 91. 

Wash.—Regenvetter v. Ball, 229 P. 

321, 131 Wash. 155. 

30 C.J. p 1141 note 1. 

Flirtation 

Evidence of husband’s flirtation 
with another woman was held ad¬ 
missible to show fact of alienation, 
regardless of defendants* connection 
with, or knowledge of, such flirta¬ 
tion.—Woodhouse v. Woodhouse, 130 
A. 768, 99 Vt 91. 

Changing bMisflolaxy In insnranoe 
policy 

Evidence as to change of bene¬ 
ficiaries in husband’s life Insurance 
policy from wife to husband's fam¬ 
ily was held admissible in wife’s ac¬ 
tion against family for alienation of 
husband’s affections.—^Bterlow v. 
Harlow, 143 S.EI, 720, 152 Va. 910, 
certiorari denied Harlow v. Cowles, 

49 S.Ct 483, 279 U.S. 869, 73 L.Ed. 
1006. 

30- Ind.—Clark v. Clark, 118 N.E. 
123, 187 Ind.' 25. 

50 C.J. p 1141 notes 2, 8. 


40. Mich.—^Barnes v. Tibbitts, 129 
N.W. 42. 164 Mich. 217. 

•30 C.J. p 1141 note 4. 

41. Ala.—Bailey v. Lett 131 So. 891, 

222 Ala. 214. 

30 C.J. p 1142 note 8. 

Property settlement 
In a suit by the husband for the 
alienation of the wife’s affections, 
evidence of a property settlement 
between the husband and wife after 
the separation was properly exclud¬ 
ed as not bearing on the fact of 
alienation.—^Harringer v. Keenan, 
201 P. 306, 117 Wash. 311. 

42. Ky.—Scott v. O’Brien, 110 S.W. 
260, 129 Ky. 1, S3 Ky.L. 450, 130 
Am.S.R 419, 16 L.R.A.,N.S., 742. 

43. Pa.—Welker v. Hazen, 93 A- 
173, 247 Pa. 122. 

30 C.J. p 1141 note 6. 

4^ Okl.—^Hafer v. Lemon, 79 P.2d 
216, 219, 182 Okl. 578, quoting €k>r- 
JTLS Jtirls. 

30 C.J. p 1141 note 7. 

45. Ala.—^Noles v. Noles, 137 So. 19, 

223 Al€u 654—Bailey v. Lett, 131 
So. 891, 222 Ala. 214. 

Ark.—^Severs v. Bradstreet, 280 S. 

W. 667, 170 Ark. 660. 

Colo.—Supperstein v. Woods, 40 P.2d 
622, 96 Colo. 120. 

Ind.—Kreager v. Kreager, 135 N.E. 

660, 192 Ind. 242. 

30 CJ. p 1142 note 10. 
mLoonneoted oontroversles 
Litigation by defendant, after the 
alienation, brought against plaintiff 
on a Just claim, is not evidence of 
malice.—Schneider v. Tapfer, 180 P. 
107, 92 Or. 620. 

4B. Ala.—^Noles v. Noles, 137 So. 19, 
223 Ala. 554—Bailey v. Lett, 131 
So. 891, 222 Al€u 214—Stephenson 
V. Stephenson, 105 So. 867, 213 Ala. 
645 . 


Cal.—^Mohn v. Tingley, 217 P. 733, 
191 Cal. 470. 

Colo.—Supperstein v. Woods, 40 P.2d 
622, 96 Colo. 120—Biggs v. Biggs, 
241 P. 639, 78 Colo. 310—McAl¬ 
lister V. McAllister, 209 P. 788, 72 
Colo. 28. 

Idaho.—^Johnson v. Richards, 294 P. 
507, 50 Idaho 150. 

Ill.—Vallone v. Vallone, 228 IlLApp. 
643. 

Ind.—^Kreager v. Eireager, 135 N.E. 
660, 192 Ind. 242. 

Mass.—Sherry v. Moore, 155 N.E. 

441, 258 Masa 420. 

Mo.—McCoy V. Hill, 246 S.W. 582, 
296 Mo. 135—Belt v. Belt, 288 S. 
W. 100, 224 Mo.App. 780. 

Neb.—Baltzly v. Gruenig, '266 N.W. 
4, 127 Neb. 620. 

N.H.—^Daniels v. Barker, 200 A. 410, 
89 N.EC. 416—Caplan v. Caplan, 142 
A. 121, 83 N.H. 318. 

N.Y.—^Elmendorf v. Ross, 222 N.T.S. 

737, 221 App.Div. 376. 

OkL—Crosslands v. Hamilton, 262 P. 
196, 128 OkL 213—Brown v. 

Brown, 230 P. 853, 104 Okl. 306. 
Or.—Coates v. Slusher, 222 P. 311, 
109 Or. 612. 

Pa.—^BCeas v. Fitzpatrick, 177 A. 326, 
117 Pa.Super. 21. 

Tex.—Jackson v. Jackson, Civ.App., 
35 S.W.2d 830, error dismissed. 
Utah.—^Buckley v. Francis, 6 P.2d 
188, 78 Utah 606. 

Vt.—Woodhouse v. Woodhouse, 130 
A. 758, 99 Vt 91. 

Wash.—^Regenvetter v. Ball, 229 P. 

321, 131 Wash. 165. 

Wia—^Helminiak v. Przekurat 198 
N.W. 746, 184 Wis. 417. 

Wyo.—Worth v. Worth, 49 P.2d 649, 
657, 48 Wyo. 441, 103 A-L.R. 107, 
quoting Coxpiu Juris. 

30 C.J. p 1142 note IL 
Sno'wledge of hnsbaad’s iatent 
Where defendants denied any con¬ 
nection with trip by plaintiff’s hus- 
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to show a conspiracy^*^ or malice on the part of 
defendant,it also has been held that defendant’s 
conduct after the alienation, where it is too remote, 
cannot be proved to show malice.^^ Any action of 
defendant after filing of petition against him can 
be considered only as showing the relation of the 
parties prior to such time.^® 

Of others. Evidence of the conduct of third per¬ 
sons other than defendant may be admissible when 
their acts relate to defendant’s,®^ otherwise such 
evidence is inadmissible.®^ 

d. Letters aM Diaries 

Letters between the spouses are ordinarily admis. 
sible in evidence to show conjugal affection or lack of It 
previous to the alienation. Also, letters of defendant 
to the alleged alienated spouse are admissible to show 
the character of the relation between them and to es¬ 
tablish the fact of alienation. 

As in the case of declarations generally, while 
such letters are not competent as substantive evi¬ 


dence of defendant’s guilt,®3 letters passing be¬ 
tween the spouses, or between a spouse and his or 
her parents, prior to accrual of the cause of ac¬ 
tion, are admissible to show conjugal affection or 
lack of it previous to the alienation,®^ whether or 
not they were brought to defendant’s attention ;®5 
but letters written by the alienated spouse to the 
other spouse before their marriage,®® or after the 
commencement of the action for alienation®^ have 
been held inadmissible for this purpose, and to 
guard against possible collusion, it has been held 
the letters must have been written prior to the ex¬ 
istence of any facts calculated to arouse suspicion 
of misconduct of the spouse who wrote them.®® 
Letters of love and affection written by defend¬ 
ant to the alleged alienated spouse are admissible 
to show the character of the relation between them 
and to establish the fact of alienation,®® even 
though such letters were intercepted by plaintiff 
spouse®® and never reached the alienated spouse.®1 


band to another city or any Imowl- 
edge that he intended to make a per¬ 
manent stay there, evidence that 
husband's father had rubber stamp 
made for use in forwarding mall to 
his son in such city was admissible 
as affecting his knowledge of son’s 
Intent.—^Woodhouse v. Woodhousc, 
130 A. 768, 99 VL 91. 

71ain1dff*s knowledge of gifts 

In an alienation suit, it was held 
that, although plaintiff husband 
knew of, and did not object to, de¬ 
fendant's gifts to plaintiff's wife, 
they were properly considered by the 
Jury on the question whether or not 
defendant gave them for ulterior 
and improper motives, hidden from 
a confiding husband.—^Hulock v. 
Ulizlo, 129 A. 204, 3 N.XMisc. 631. 
Withdrawal of bank deposits 

In action for criminal conversa¬ 
tion with, and alienation of affec¬ 
tions of, plaintiff’s wife, evidence that 
defendant drew all the money In 
bank accounts standing In his name 
after action was threatened or 
brought would be competent.—^Liz- 
otte V. Warren, 19 N.S!.2d 60, >802 
Mass. 217—^Labrie v. Mid wood, 174 
N.E. 214, 273 Mass. 578. 

Prior to period of limltatiojiJi 

In an action for alienation of af¬ 
fections, conduct by defendant prior 
to the commencement of the period 
of linritations of such action is ad¬ 
missible to show the subsequent ac¬ 
complishment of the alienation of 
affections wjthiu the period of limi¬ 
tations.—^Davis V. Butler, .250 S.W. 
126, 198 H5r. 795. 

47. Iowa—^Pooley v. Dutton, 147 N. 

W. 154, 166 Iowa 745. 
dronmirtaiLtlal evidence 
In wife's action against husband’s 
parents for alienation of affections. 


circumstantial evidence was compe¬ 
tent to prove a conspiracy between 
the parents to alienate husband’s af¬ 
fections from wife.—Nelson v. Nel¬ 
son, CC.AVt, 296 P. 369. 

4a Cal.—Mohn v. Tingley, 217 P. 
733, 191 CaL 470. 

Mo.—^Hayward v. Ham, App„ 29 S. 
W.2d 243, quashed State ex rel. 
Hayward v. Haid, 51 S.W3d 79, 
•830 Mo. 686—^Haleigh v. Raleigh, 
App., 5 S.W.2d 689. 

VL—^Woodhouse v. Woodhouse, 130 

A, 768, 99 Vt. 91. 

30 C.J. p 1143 note 13. 

49- WisL —Helmlniak v. Przekurat, 
198 N.W. 746, 184 Wls. 417. 

5a Ky.—Slaton v. Milbum, 203 S. 
W, 529, 180 Ky. 666. 

61. Mass.—^Lizotte v, Warren, 19 N. 

B. 2d 60, 302 Mass. 217. 

Minn.—^Rockwell v. Rockwell, 221 N. 

W. 718, 181 Minn. 13. 

Mo.—Raleigh y.‘ Raleigh, App., 5 S. 
W.2d 689. 

Or.—Cole V. Johnson, 206 P. 282, 103 
Or. 319. - . 

VL—Woodhouse V. Woodhouse, 130 
A. 758, 99 VL 91. 

Wash.—Wood v. Miller, 265 P. 727, 
147 Wash. 261. 

30 aj. p 1148 noth 17. 

6a Or.—^Bradford v. Bradford, 107 
P.2d 106, 166 Or. 297—Coles v. 
Harsch, 276 P. 248, 129 Or. 11. 

30 C.J. p 1143 note 18. 

sa Ill.—See McArthur v. Hopson, 
184 BLApp. 487. 

N.C.—Cottle V. Johnson, 102 S.H. 
769, 179 N.C. 428. 

54. Ala.—^Noles V. Noles, 137 So. 19, 
.223 Ala. 554. 

Ky.—Doom V, Vinson, 244 S.W. ^94, 
196 Ky. 449. 
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Mass.—^Lizotte v. Warren, 19 N.B. 
2d 60, 302 Mass. 217—Sherry v. 
Moore, 155 N.B. 441, 258 Mass. 420. 
Minn.—Rockwell v. Rockwell, 231 N. 

W. 718, 181 Minn. 13. 

Miss.—^McRae v. Robinson, 110 So. 

504, 145 Hiss. 191. 

K.J.—^Freund v. Freund, 161 A- 876, 
276, 8 N.J.Misc. 675, citing Corpus 
Juris. 

Or.—Disch v. Closset, 244 P. 71, 72, 
118 Or. Ill, citing Corpus Juris. 
Vt.—Woodhouse v. Woodhouse, 130 
A 758, 99 VL 91. 

Wyo.—Worth v. Worth, 49 P.2d 649, 
659, 48 Wyo. 441, 103 AL..R. 107, 
citing Corpus Juris. 

30 C.J. p 1143 note 22. 

55. Ky.—Willey v. Howell, 169 S.W. 
519, 159 Ky. 805. 

5a Kan.—^Brlckson v. Brickson, 158 
P. 48, 98 Kan. 244. 

57. N.T.—Rubenstein v. Ruben- 
steln, 69 N.Y.S. 1067, 60 App.Div. 
288. 

5a VL—^Hasanen v. Viinamaki, 154 
A 691, 103 VL 828, 

59- N.C.—^Rose T. Dean, 136 S B. 

348, 349, 192 N.C. 556, quoting Cor¬ 
pus Juris. 

30 C.J. p 1142 note 26. 

Dsbauehmeui of plalufeUTs wife is 
provable by admissions In defend¬ 
ant's letters to her.—^Mead v. Ran- 
dall^ -69 K-W. 606, 11 Mich. 268. 

ea Mio.—^Raleigh Raleigh, App., 

6 S.W.i;^ 689. 

N.J.—Mercer v. Parsons,' 112 A 254, 
95 N.JlLaw 224. 

61. N.J.—Mercer ▼. Parsons, supra. 
N.C.—^Rose V. Dean, 135 S.B. *848, 

349, 192 N.C. 556, quoting Corpus 
Jtizis. 
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It is proper to show the feelings of the alienated 
spouse toward defendant during the whole period 
of alienation by means of her correspondence with 
him,®2 but to be admissible the letters must have 
reached defendant.®^ A letter from plaintiffs wife 
to defendant inviting him to call on her is admis¬ 
sible to explain his subsequent visit to her.®^ 

A letter written by defendant, the alienated wife’s 
mother, to plaintiff husband, some months before 
separation, apparently seeking a reconciliation, in 
response to which the husband visited his parents- 
in-law, is not inadmissible as a self-serving decla- 
ration.®5 However, a letter written by plaintiff 
to defendant listing wrongs committed by the lat¬ 
ter is self-serving and inadmissible.®® 

Where there was in evidence a letter alleged to 
have been written by defendant to the alienated 
spouse informing her that he had procured a certain 
post-office box, cautioning her to remember the 
number, and asking her to write, evidence of the 
postmaster that a man of defendant’s name rented 
a box numbered as given in the letter some time 
during the same month was admissible.®^ 

Diaries. In an action against a parent, statements 
made and entered in a diary by the alienated spouse 
shortly before and after the marriage concerning 
defendant’s attitude toward plaintiff have been held 
admissible.®® 

e. Financial Condition 

The financial condition of the parties Is admissible 
for some purposes. 


Although evidence of the financial condition of 
the spouses ordinarily is inadmissible except as it 
may bear on the question of damages, as shown in¬ 
fra §§ 693, 694, such evidence sometimes may be 
relevant and material for other purposes.®® Also, 
evidence of defendant’s financial condition is gen¬ 
erally inadmissible,*^® in the absence of evidence 
tending to show that the wealth of defendant was 
used as an inducement to accomplish the aliena- 
tion.7i It has been held that the jury should con¬ 
sider testimony concerning the wealth of defend¬ 
ant parents only as affecting the mind of the alien¬ 
ated spouse and as tending to influence him,^^ De¬ 
fendant may prove her financial condition to devel¬ 
op the motive of plaintiff’s husband in seeking her 
society.73 

§ 689. -Weight and Sufficiency of Evi¬ 

dence 

a. In actions against strangers 

b. In actions against relatives 

a. In Actions against Strangers 

The rules governing weight and sufficiency of evidence 
In civil actions generally control In actions for alienation 
of affections. 

In actions against persons not relatives of the 
alienated spouse, plaintiff must prove his or her 
case by a preponderance of the evidence,and cir¬ 
cumstantial evidence may be resorted to for this 
purpose.*^® Although it has been held that where 


02. D.C.—Trenerry v. Fravel, 10 F. 

2d 1011, 66 App.D.a 146. 

Fan.—Davidson v. Douglass, 284 P. 
427, 129 Kan. 766. 

Pa.—Payne v. Adams, 9 Pa.Dlst. & 
Co. 397, 15 WestCo. 18. 

30 C.J. p 1143 note 29. 

63. Cal.—Barlow v. Barnes, 155 P. 
457, 172 Cal. 98. 

64. Iowa.—Puth v. Zlmbleman, 68 
N.W. 895, 99 Iowa 641. 

65. Or.—NoU V. Carlin, 199 P. 696, 
101 Or. 203. 

30 C.J. p 1144 note 32. 

60. N.C.—Hankins v. Hankins, 162 
S.E. 766, 202 N.C. 368. 

67. Iowa.—^Frank v. Berry, lO’S N. 
W. 358, 128 Iowa 223. 

68. ’ Ill.—^Fox V. Fuchs, 2il HLApp. 
242. 

69. Iowa.—Frank v. Berry, 103 N. 
W. 358, 128 Iowa 223. 

30 C.J. p 1144 note 86. 

7a Miss.—Stanton v. Cox, 139 So. 

4'68, 162 Miss. 438. 

Neb.—Baltzly v. Gruenig, 256 N.W. 
4, 12*7 Neb., 620. 

Wash.—Cretmen y. Cramer, 180 P. 
'915, 106 Wash. 6^1. 


Admissibility In connection with 
damages see Infra §§ 693-695. 

71. Neb.—Baltzly v. Gruenig, 266 N. 
W. 4, 127 Neb. 520. 

- 72. Iowa.—Flinders v. Bailey, 111 
N.W. 27, 133 Iowa 616. 

Neb.—Baltzly v. Gruenig, 256 N.W. 

4, 127 Neb. 520. 

Threat of dlslalierltaiioe 
Evidence of the wealth of the hus¬ 
band’s father is admissible on the 
question of' alienation, effected in 
part through ffnancial» pressure and 
threat of disinheritance.—Wood- 

house V. Woodhouse, 130 A. 758, 99 
Vt 91. 

73. Ky.—Scott v. O’Brien, 110 S.W. 
260, 129 Ky. 1, 33 Ky.L. 450, 130 
Am.S.R. 419, 16 L.R.A.,N.S., 742. 

74, Ala.—Woodson v. Bailey, 98 So. 
809, 210 Ala. 568. 

Del.—Bamsey v. Ramsey, 168 A. 354, 
4 W.W.Harr, 576. 

Iowa.—^Peak Vv Rhyno, 205 N,W. 616, 
200 Iowa 864. 

Tenn.—^Wilson v. Bryant, 67 S^W,24 
133, 167 Tenn. 107. 

30 ai, p 1144 note 41- ^. 
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l«sss evidence where parent not de¬ 
fendant 

Xiess evidence is necessary to sup¬ 
port judgment for damages for 
alienation of affections of wife by 
stranger than in case of {parent.— 
Rogers v. Haines, 285 P. 412, 104 
Cal.App. 191. 

Adultery 

It has been held that adultexy 
must be established by the same 
weight of evidence that Is required 
in divorce cases.—^BUllers v. Taylor, 
69 A. 715, 108 Md. 148. 

Weight of evidence required to es¬ 
tablish adultery in divorce cases 
see Divorce § 139. 

Substantial evidence; necessary 

(1) In general.—Hughes v. Hol¬ 

man, 228 P. 730, HO Or, 415, 81 A.L. 
R. 1108. . . ^ 

(2) Evidence introduced by plain¬ 
tiff showing that wife, prior to sep¬ 
aration from plaintiff, had developed 
an affection for defendant was not 
”substantive evidence” of defend¬ 
ant’s guilt—Foster v. Copeland, Mo. 
App., 159 AW.2d 96. 

75. Cat—Rogers v. H a i nes, 286 P. 
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criminal conversation is shown there need be no 
other or further proof of alienation of affections,^® 
it is generally held that the mere maintenance of 
improper relations by a husband or wife with an¬ 
other is not of itself sufficient evidence of aliena¬ 
tion.'^'^ Reference is made in the notes to cases in 
which the evidence was held sufficient*^® or insuf- 
ficient^® to support a verdict or finding in favor of 
plaintiff; also to cases as to the sufficiency of evi¬ 
dence to show particular facts,®® such as mar¬ 
riage,®^ adultery®^ or an adulterous disposition and 


opportunity,®® change of affection before separa¬ 
tion,®^ desertion by spouse,®® harboring of spouse 
after notice given not to do so,®® or motive of de¬ 
fendant.®^ 

b. In Actions against Relatives 

In actions for alienation of affections against parents 
or other near relatives of an alienated spouse, a higher 
degree of proof Is required than In actions against 
strangers. 

By reason of the privilege of parents to advise 
their children, discussed supra § 681, and of the 


412, 414, 104 CaLApp. 191, citing i 
Ooxpus Juris. 

Ky.—Burke v. Johnson, 118 S.W.2d 
731, 274 Ky. 405. 

Me.—McGuffle v. Hooper, 119 A. Ill, 
122 Me. 118. 

Mo.—Reynolds v. Reynolds, App., 
143 S.W.2d 347. 

Okl.—Alex V, Strickland, 239 P. 596, 
111 Okl. 267—Mussellem v. Prenn, 
225 P. 370, 101 Okl. 45. 

Tenn.—^Wilson v. Bryant, 67 S.W.2d 
133, 167 Tenn. 107. 

30 C.j p 1144 note 42. 

Beasouahie tendency 
The gist of an action for **aliena- 
tion of affections’* of a husband or 
wife is the loss of society, affection, 
assistance, conjugal fellowship and 
consortium, emd evidence that rea-1 
sonably tends to prove such loss is! 
sufficient to sustain a verdict there¬ 
for—^Red Kagle v. Free, 130 P.2d 308, 
191 OkL 885. 

76. Ala.—^Woodson v. Bailey, 98 So. 
809, 210 Ala. 568. 

Ark.—^Alexander v. Johnson, 31 S. 
W.2d 304, 182 Ark. 270. 

77. Ky.—Burke v. Johnson, 118 S. 
W.2d 731, 274 Ky. 405. 

7& Alienation of husband 

(1) In general. 

Cal.—^Marckwardt v. Hayworth, 16 
P 2d 328, 127 Cal.App. 738. 

Minn.—Kleber v. AlUn, 190 N.W. 786, 
153 Minn. 433. 

OkL—Red Eagle v. Free, 180 P.2d 
308, 191 Okl. 385. 

Tex.—^Norris v. Stoneham, Civ.App., 
46 S.W.2d 363. 

30 C.J. p 1144 note 43 [a]. 

(2) Proof that a husband and wife 
were living happily and that another 
woman designedly came between 
them and caused the husband to 
abandon the wife is evidence that 
she has alienated his affections.— 
Woodson V. Bailey, 98 So. 809, 210 
Ala. 668. 

Alienation of wife 

Ark.—^McWilliams v. Kinney, 11 S. 
W.2d 1, 178 Ark. 513—Rainwater 
V. Emberton, 250 S.W. 866, 168 Ark. 
573—Roach v. Scott, 247 S.W. 1037, 
167 Ark. 162. 


Cal.—Rogers v. Haines, 285 P. 412, 
104 CaLApp. 191. 

lo^a.—Peak v. Rhyno, 206 N.W. 615, 
200 Iowa 864. 

Ky.—^Rouae v. Rouse, 48 S.W.2d 1049, 
243 Ky. 447. 

Minn —Spangenberg v, Christian, 186 
N.W. 700, 153 Minn. 356. 

N.J.—Mulock V. Ulizio, 129 A. 204, 

3 N.J.Misc. 631. 

N.D.—^Edwards v. McKechnie, 243 N. 

W. 923, 62 N.I>. 472. 

Ohio.—^Heitman v. Slee, 182 N.E. 669, 
43 Ohio App. 302. 

S.D.—Boyd V. Strickland, 237 N.W. 
729, 58 S.D. 601. 

Tenn.—^Kinnaird v. Norris, 150 S.W. 

2d 722. 25 Tenn.App. 60. 

Tex.—^Peters v. Pursley, Clv.App., 
278 S.W. 229. 

30 C,J. p 1144 note 43 [b]. 

76. Cal.—Newson v. Hawley, 270 P. 
864, 205 Cal. 188—Steele v. Wer¬ 
ner, 83 P.2d 66. 28 Cal.App.2d 564. 
D.C.—Fleming v. Fisk, 87 F.2d 747, 
66 App.D.C. 350. 

Ga.—Martin v. Ball, 119 S.E. 222, 30 
Ga.App. 729. 

Ill.—Kolb V. Kolb, 6 N.E.2d 99, 287 
IlLApp. 623. 

Minn.—Conrad v. Peloquin, 226 N. 

W. 195, 177 Minn. 577. 

N.J.—^Barlow v. Selfridge, 135 A 63, 

4 N.J.Misc. 961. 

Okl.—^Mussellem v. Frenn, 225 P. 370, 
101 OkL 45. 

Tenn.—^Foster v. Copeland, App., 169 
S.W.2d 96. 

Tex.—Kahn v. Grothaus, Civ.App., 
104 S.W.2d 932, 934, citing Cozpus 
Juris. 

$0 C.J. p 1144 note 44. 

80. Cal.—Newson v. BCawley, 270 P. 
S64, 205 CaL 188. 

Me.—Pray v. Millett, 118 A 721, 122 
Me. 40. 

Alienation of affections 
In action for alienation of affec¬ 
tions, evidence was not sufficient to 
show that husband’s affections were 
ever alienated to the extent of giving 
rise to an action for damages.— 
Steele v. Werner, 83 P.2d 56, 28 Cal. 
App.2d 554. 

Cause of alienation 

(1) Evidence was held sufficient to 
show that the husbemd's own mis¬ 
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conduct caused the cooling of the 
wife’s affections, and it did not show 
any acts by defendants from which 
malice could be implied.—Hughes v. 
Holman, 223 P. 730, 110 Or. 416. 31 
AUR. 1108. 

(2) Evidence held sufficient to 
prove that defendant was a contrib¬ 
uting cause to alienation, estrange¬ 
ment, and destruction of affections 
of a husband for his wife.—Clark v. 
Orr, 173 So. 166, 127 Fla. 411. 

(3) Evidence held to sustain a 
finding that defendant’s conduct was 
the controlling cause of alienation of 
affections of plaintiff’s wife.— 
Schwelner v. Kralovetz, 257 N.W. 
449, 216 Wis. 542. 

(4) Even if a picture of plaintiff’s 
former wife which was allegedly 
found in defendant’s office was evi¬ 
dence of some affection on defend¬ 
ant’s part for wife, it was not evi¬ 
dence that defendant was aggressor 
and guilty of enticing the wife into 
an affair which resulted in the loss 
of her affections for plaintiff.—^Fos¬ 
ter V. Copeland, Tenn.App., 169 S.W. 
2d 96. 

Collusioji 

Wash.—Olson v. Erickson, 278 P. 692, 
152 Wash. 633. 

81. Cal.—^Luckett v. La Tour, 9 P. 

2d 886, 122 CaLApp. 271. 

30 C.J. p 1146 note 61. 

88. R.I.—Hargraves v. Ballou, 131 
■A 643, 47 R.L 186. 

30 C.J. p 1144 note 46. 

83. Or.—Saxton v. Barber, 139 P. 
334, 71 Or. 230. 

30 C.J. p 1144 note 47. 

84. BvldexLoe snAoieut 

R.L—^Rose V. Mitchell, 43 A 67, 21 
R.I. 270. 

BvldMice lusuAdent 
B.C.—Fleming v. Fisk, 87 F.2d 747, 
66 App.D.C. 850. 

85w BvidBBioa Insufficient 
CaL—Codoni v. Donati, 91 P. 428, 
6 CaLApp. 83. 

86. Svldecu^ Insufficient 

N.C.—Powell V. Benthall, 48 S.E. 
598, 136 N.C. 145. 

87. Bvldenoe insufficient 

Ky.—^McGregor v. McGregor, 116 S. 
W. 802. 
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presumption that, in advising and counseling their 
children, they act for the best interest and welfare 
of the children, as considered supra § 687, in an ac¬ 
tion against parents or other near relatives of the 
alienated spouse, a much greater degree of proof, 
particularly of malice and improper motive, is re¬ 
quired than is necessary in an action against a 
stranger.^s It has been held that the evidence not 
only must overcome the presumption^^ but also 


must establish malice,^® which, however, may be 
established by circumstantial evidence.®^ In the 
notes reference is made to cases in which the evi¬ 
dence has been held sufficient^2 insufficient®^ 
to support a verdict or finding in favor of plaintiff; 
also to cases as to the sufficiency of evidence to 
show particular material facts,®^ such as defend¬ 
ant’s notice of marriage,defendant’s malice,®® or 
that defendant parent was a joint tort-feasor in the 


88. Cal.—Jefferson v. Kenoss, 101 
P.2d 711, 38 Cal.App 2d 496—Horo¬ 
witz V. Sacks, 265 P. 281, 89 Cal. 
App. 336. 

Del.—^Ramsey v. Ramsey, 156 A. 

354, 4 W.W.Harr. 576. 

Kan.—^Wohlfort v. Wohlfort, 263 P. 

1062, 125 Kan. 234. 

Me.—Miller v. Levine, 154 A. 174, 
130 Me. 153. 

Mont.—^Wallace v. Wallace, 279 P. 

374, 85 Mont. 492, 66 AL.R. 587. 
N.M.—^Birchdeld v. Birchfield, 217 P. 
616, 29 N.M. 19. 

N.Y.—Russell v. Pace, 271 N.Y.S. 

251, 241 App.Div. 833. 

Okl.—^Hafer v. Lemon, 79 P.2d 216, 
218, 182 Okl. 578. cltinsf Corpus 
Juris. 

30 C.J. p 1145 note 66. 

Proof of opportniiity and aliility 
unduly to influence a spouse is in¬ 
sufficient to support an inference 
that such influence was exerted. 

N.H.—Sedlewicz v. Milaisky, 197 A. 
332, 89 N.H. 269—Caplan v. Caplan, 
142 A. 121, 83 N.H. 318. 

S.D.—Spiry v. Spiry, 199 N.W. 778, 
47 S.D. 600. 

89y Ifld.—^Ray v. Parsons, 109 N.E. 
202, 183 Ind. 344. 

90. U.S.—^Nelson v. Nelson, C.C.A. 
Vt., 296 P. 369. 

Mont.—Wallace v. Wallace, 279 P. 

374, 86 Mont. 492, 66 A.L.R. 687. 
30 C.J. p 1145 note 68. 


spouse.—^Jefferson v. Kenoss, 101 P. 
2d 711, 38 Cal.App.2d 496. 

92. Alienation of Imshand 
Cal.—^Jefferson v. Kenoss, 101 P.2d 
711, 38 CaLApp.2d 496. 

Colo.—Biggs V. Biggs, 241 P. 639, 
78 Colo. 310—McAllister v. Mc¬ 
Allister, 209 P. 788, 72 Colo. 28. 
Me.—Shalit v. Shalit. 138 A. 70, 126 
Me. 291. 

Minn.—Rockwell v. Rockwell, 231 N. 

W. 718, 181 Minn. 13. 

Mo.—^Browning v. Browning, 41 S. 

W.2d 860, 226 Mo.App. 322. 

Neb.—^Kulhanek v. Kulhanek, 278 N. | 
W. 563, 134 Neb. 349—Ebmeier v. 
Ebmeier, 231 N.W. 146, 120 Neb. 
18. 

N.J.—^Renner v. Renner, 136 A. 707, 
5 N.J.Mlsc. 411—Girardin v. Girar- 
din, 126 A. 634, 2 N.J.Misc. 1104. 
S.D.—Spiry v. Spiry, 199 N.W. 778, 
47 S.D. 500. 

Tenn.—Barker v. Barker, 8 Tenn.App. 
536. 

Vt.—Woodhouse v. Woodhouse, ^30 
A. 768, 99 Vt. 91. 

30 C.J. p 1146 note 69 [a]. 
Alienation of wife 
La.—Hennessey v. Wahlig, 99 So. 
405, 155 La. 465. 

Neb.—^Dunbier v. Mengedoht, 230 N. 
W. 669, 119 Neb. 706—Holst v. 
Warner, 216 N.W. 669, 116 Neb. 
208. 

Or.—Cole V. Johnson, 206 P. 282, 103 
Or. 319, 


Wis.—^Kadow v. Kadow, 219 N.W. 
275, 195 Wis. 650—McLery v. Mc- 
Lery, 202 N.W. 156, 186 Wis. 137. 
30 C.J. p 1145 note 60 [a]. 

Alienation of wife not shown 
Cal.—Smith v. Kiger, 43 P.2d 665 
5 Cal.App.2d 608. 

Ind.—Crowell v. Jeffries, 134 N.E 
908, 79 Ind.App. 513, rehearing de¬ 
nied 137 N.E. 566, 79 Ind App 613. 
Me.—Miller v. Levine, 154 A. 174, 
130 Me. 163. 

N.H.—Sedlewicz v. Milaisky, 197 A. 
332, 89 N.H. 269. 

Wash.—Madrid v. Schofield, 245 P. 6, 
138 Wash. 699. 

30 C.J. p 1145 note 60 [b]. 

94. Mont.—Wallace v. Wallace, 279 
P. 374, 85 Mont. 492, 66 A.LR. 687. 

95. Evidence insnfllcient 

N.Y.—Lund v. Spencer, 59 N.Y.S. 752, 
42 App.Div. 543. 

96- Va.—^Harlow v. Harlow, 143 S.E. 
720, 152 Va. 910, certiorari denied 
Harlow v. Cowles, 49 S Ct. 483, 279 
U.S. 869, 73 LEd. 1006. 

30 C.J. p 1145 note 62. 

Suggestion 

Parent's suggestion that marriage 
ought to be annulled or that it would 
be wise for parties to become di¬ 
vorced is not evidence of malice on 
part of parent.—^Pierson v. Pierson, 
178 A. 617, 133 Me. 367. 

Evidence held snfilolent 
Cal.—Jefferson v. Kenoss, 101 P.2d 
711, 38 Cal.App.2d 496. 

Colo.—^Biggs V. Biggs, 241 P. 539, 78 
Colo. 310. 

Minn.—^Ruble v. Ruble, 281 N.W. 529, 
203 Minn. 399. 

Mo.—^Browning v. Browning, 41 S. 

W.2d 860, 226 Mo.App. 322. 

Mont—Wallace v. Wallace, 279 P. 

374, 86 Mont 492, 66 A.L.R. 687. 
Neb.—^Ebmeier v. Ebmeier, 231 N.W. 
146, 120 Neb. 13. 

Vt—Sargent v. Robertson, 160 A. 
182, 104 Vt 412. 

Va.—Harlow v. Harlow, 143 S.E. 720, 
152 Va. 910, certiorari denied Har¬ 
low V. Cowles, 49 S.Ct 483, 279 U. 
S. 869, 73 LEd. 1006. 

Wyo.—^Worth v. Worth, 68 P.2d 881, 
61 Wyo. 488. 

30 C.J. p 1146 note 62 [a3. 

Evidence hdd InsnAciMit 
Cat—Smith v. Kiger, 43 P.2d 566, 
5 CalJ^pp.2d 608. 

Me.—^Pierson v. Pierson, 178 A. 617, 


91. Del.—^Ramsey v. Ramsey, 156 A. 

364, 4 W.W.Harr. 676.' 

Mont—^Wallace v. Wallace, 279 P. 

374, 85 Mont 492. 66 A.L.R. 587. 
Neb.—^Ebmeier v. Ebmeier, 231 N.W. 
146, 120 Neb. 13—^Hope v. Twar- 
ling, 198 N.W. 161, 111 Neb. 793. 
Okl.—^Hafer v. Lemon, 79 P.2d 216, 
182 Okl. 678. 

"V't.—Woodhouse v. Woodhouse, 130 
A. 768, 99 Vt 91. 

Inference 

(1) In suit for alienation of af¬ 
fections by one spouse against par¬ 
ents of the other, malice need only 
be shown to the extent that its 
existence is inferred.—Thomas v. 
Lang, 238 P. 626, 136 Wash. 676. 

(2) If the evidence is sufficient 
to show that the separation was the 
result of the improper interference 
of the parent, either by threats or 
persuasions, such parent has done a 
compensable wrong to the aggrieved 


93. Iowa.—^Holdorf v. Holdorf, 183 
N.W. 396, 191 Iowa 887. ’ 

N.H.—Caplan v. Caplaji, 142 A. 121, 
83 N.H, 318. 

N.C.—^Townsend v. Holderby, 149 S. 

E. 865, 197 N.C. 660. 

Alienation of hneband not shown 
Colo.—^Ludlow V. Ludlow, 67 P,2d 
601, 100 Colo. 320. 

Kan.—Wohlfort v. Wohlfort, 263 P. 
1062, 126 Kan. 234—Ogg v. Ogg, 
260 P. 647, 124 Kan. 448—Meek v. 
Meek, 233 P. 1032, 118 Kan. 106. 
Neb.—^Weber v. Weber, 248 N.W. 
642, 124 Neb. 878—Williamson v, 
Williamson, 231 N.W. 506, 120 Neb. 
40. 

N.H.—Caplan v. Caplan, 142 A. 121, 
83 N.H. 318. 

Or.—^Bradford v. Bradford, 107 P.2d 
106, 165 Or. 297. 

Wash.—^Williamson v. Williamson, 48 
P.2d 588, 183 Wash. 71, adhered 
to 64 P.2d 1216, 186 Wash. 707, 
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commission of the tort.^7 

I 690- -Trial 

a. In general 

b. Questions of law and fact 

c. Instructions 

d. Verdict and findings 

a. In (General 

General rules govern trials In actions for alienation 
of affections. 

The course and conduct of the trial must con¬ 


form to the rules governing trials in civil actions 

generally.® s 

b. Questions of Law and Pact 

In an action for alienation of affections, questions of 
fact are to be determined by the Jury or other trier of 
the facts and questions of law by the court. 

In accordance with the general rule, questions 
of law are to be determined by the court, and ques¬ 
tions of fact by the jury where the trial is to a 
jury.®® Thus, where the evidence is conflicting, it 
is for the jury to determine the cause of the alien- 
ation,i the existence of a conspiracy between de- 


133 Me. 367—^McCollister v. Mc- 
Collister, 138 A. 472, 126 Me. 318. 
Mo.—^Beckler v. Yates, 89 S.W.2d 650, 
338 Mo. 208. 

N.H.—Caplan v. Caplan, 142 A, 121, 
83 N.M. 318. 

N.M.—Birchfield v. Birchfteld, 217 P. 
616, 29 N.M. 19. 

Wls.—Kadow V. Eadow, 219 N.W. 
275, 195 Wis. 650. 

97. Evidence ixurnffidexit 
Cal.—Bourne v. Bourne, 185 P. 489, 
43 CalApp. 516. 

N.H.—Caplan v. Caplan, 142 A. 121, 
83 N.H. 318. 

96. Or.—^Roberts v. Cohen, 206 P. 

293. 104 Or. 177. 

30 C.J. p 1145 note 65. 

99. Cal.—Newson v. Hawley. 270 P. 
364, 205 Cal. 188. 

Wia-^oodrlch v. Lawson, 197 N.W. 

705, 183 Wis. 295. 

30 C.jr. p 1145 note 69. 

Evidence held sufficient to take case 
to Jury 

(1) Generally. 

D.C.—Richards v. Lorlebergr, 79 P. 
2d 41.3, 65 App.D.a 57, certiorari 
denied 66 S.Ct. 178, 296 U.S. 642, 80 
L.BgL 456. 

Iowa.—Weyer v. Vollbrecht, 224 N. 

W. 668, 208 Iowa 914. 

Ky.—Okrent v. Raffa, 266 S.W. 1079, 
206 Ky. 211. 

Md.—^Pranczs v. Outlaw, 96 A. 617, 
127 Md. 315. 

Mass.—^Bradstreet v. Wallace, 150 N. 

E. 405, 254 Mass. 509. 

Mich.—Scott V. Bontekoe, 233 N.W. 

215, 252 Mich. 185. 

Mo.—^Van Hemelen v. Bads, App., 244 
S.W. 942. 

Okl.—Alex V. Strickland, 239 P. 596, 
111 Okl. 267. 

Pa.—^Misson v. Grossman, 196 A. 494, 
829 Pa. 151. 

Vt.—Gaudette v. Taylor, 183 A. 336, 
108 Vt 108. 

W.Va.—^Rush V. Buckles, 117 S.E. 
130, 93 W.Va. 493. 

80 C.J. p 1145 notes 63 [a], 59 [c], 
p 1146 note 76. 

<2) In action against parents or 
near relatives. 

Fla.—^Brandt v. Brandt, 189 So. 275, 
138 Fla. 243. 


Iowa.—^Wallrich v. Wallrich, 6 N.W. 
2d 107. 

Ky,—^Doom v. Vinson, 244 S.W. 894, 
196 Ky. 449. 

Me.—Block V. Block, 168 A. 873, 132 
Me. 202. 

(3) As to alienation of husband. 
Kan.—^Davidson v. Douglass, 284 P. 

427, 127 Kan. 766. 

Mass.—^Bradstreet v. Wallace, 150 N. 

K 405, 254 Mass. 509. 

Mich.—Breach v. Wolf, 220 N.W. 737, 
243 Mich. 638. 

N.J.—Claglia v. Ciaglia, 148 A. 761, 
106 N.J.Law 479. 

Tenn.—Garner v. Hunter, 9 Tenn. 
App. 601. 

Vt—Woodhouse V. Woodhouse, 130 A. 

768, 99 Vt 91. 

30 C.J. p 1146 note 77 [a]. 

(4) As to alienation of wife. 

G€u—^B urkett v. Elrod, 5 S.B.2d 926, 

61 Ga.App. 173. 

Iowa.—^Peak v, Rhyno, 206 N.W. 616, 
200 Iowa 864. 

Ky.—^Rouse v. House, 48 S.W.2d 1049, 
243 Ky. 447. 

Mo.—Grubb v. Curry, App., 72 S,W. 
2d 863—Cooley v. Davis, 286 S.W. 
412, 221 Mo.App. 748. 

Or.—Disch v. Closset 244 P. 71, 118 
Or. 111. 

Pa.—^Haas v. Fitzpatrick, 177 A. 326, 
117 Pa.Super. 21. 

30 C.J. p 1146 note 77 [hj. 

(6) As to participation by partic¬ 
ular defendant—^Nelson v. Nelson, 
Caj^Vt, 296 F. 369. 

(6) As to insanity of defendant 
Tenn.—Sweeney v. Carter, 1'87 S.W. 

2d 892, 24 Tenn.App. 6. 

Vt—Shedrick v. Lathrop, 172 A. 680, 
106 Vt 311. 

Evidence held insufficient to take 
case to Jury 

(1) Generally. 

Ky.—Todd v. Fox, 86 S.W.2d 683, 
260 Ky. 35*0—^Jackson v. Cook, 300 
S.W. 853, 222 Ky. 409. 

N.T.—Hollister v. Valentine, 76 N.Y. 

S, 116, 69 App.Dlv. 582. 

N.C.—^Bose y. Dean, 135 S.E. 848, 
192 N.C. 566. 

30 CJ. p 1146 note 75. 

(2) In action against parents or 
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near relatives.—Oyler v. Fenner, 248 
N.W. 667, 263 Mich. 119. 

(3) As to the legal adoption of 
defendant by plaintiff's husband.— 
Hillers V. Taylor, 69 A. 716, 108 Md. 
148. 

(4) As to the effect of a release 
given the wife by plaintiff husband. 
—Patterson v. Hill, 180 N.W. 352, 
212 Mich. 635. 

L Wash.—Wood v. Miller, 265 P. 

727. 147 Wash. 261. 

Evidence held sufficient to take case 
to jnzy 

(1) On question whether conduct 
of defendant was contributing or 
controlling cause of alienation. 

Colo.—Squire v. Hill, $6 P.2d 822, 

100 Colo. 226. 

Md.—Buch v. Hulcher, 23 A.2d 829, 
180 Md. 809. 

Mass.—Gahagan v. Church, 132 N.E. 

357, 239 Mass. 558. 

Miss.—Stanton v. Cox, 139 So. 458, 
162 Miss. 438. 

Mo.—Reynolds v. Reynolds, App., 
143 S.W.2d 347. 

N.J.—^Renner v. Renner, 136 A. 707, 
5 N.J.Misc. 411. 

Wis.—^Maahs v. Schultz, 242 N.W. 
196. 207 Wls. 624. 

(2) As to whether affections of 
alienated spouse were lost prior to 
alleged acts of defendant. 

Ind.—Beem v. Beem, 141 N.E. 81, 
193 Ind. 481. 

Tenn.—Poster v. Copeland. App., 169 
S.W.2d 96. 

(8) As to whether affections of 
alienated spouse were lost by rea¬ 
son of conduct of plaintiff. 

Minn.—Johnson v. Lindquist, 224 N. 

W. 839, 177 Minn. 270. 

Wash.—Regenvetter v. Ball, 229 P. 
•321. 181 Wash. 155. 

Svideuoe h^d insufficient to take 
case to Jury on question of liability 
of defendant. 

Cal.—Lundy v. Mosley, 50 P.2d 1072, 
9 Cal.App.2d 747. 

Ga.—^Herrington v. Spell, 173 S.K. 

870, 48 Ga.App. 802. 

Kan.—^Roberts v. Dockstader, 61 P. 
2d 1J.4, 144 Kan. 884—^Barry v. 
Oheuvront, 12 P.idl 328, 135 Kan. 

728. 
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fendants,^ the existence of malice or improper mo¬ 
tive,^ or connivance,^ the fact of criminal inter¬ 
course by defendant with the alleged alienated 
spouse,^ and the amount of damages.® However, 
where there is no evidence in support of an essen¬ 
tial element of plaintiff’s case, or the evidence is 
such that only one conclusion can be drawn, the 
court may dispose of the case by dismissal, nonsuit, 
or direction of verdict.*^ 


c. Instructions 

In an action for alienation of affections, the court may 
and should give instructions which are full and correct 
and applicable to the pleadings and evidence and the 
issues presented thereby. 

In accordance with the rules applicable to in¬ 
structions in civil actions generally, in an action for 
alienation of affections, the court may and should 
give instructions \vhich are full and correct,® do 


Md.—Kurdle v. Brookmeyer, 191 A. 
416, 172 Md. 246. 

Tex.—Kahn v. Grothaus, Civ.App, 
104 S.W.2d 932, error dismissed. 

2. Evidence held sufficient to take 
case to Jury 

Mo.—Belt V. Belt, App., 238 S.W. 
100 . 

Evidence held insufficient to take 
case to Jury 

Iowa.—Holdorf v. Holdorf, 183 N.W. 
396, 191 Iowa 887. 

3. Iowa.—Boom v. Boom, 220 N.W. 
17, 206 Iowa 70. 

Evidence held sufficient to take case 
to Jury 

Ind.—Beem v. Beam, 141 N.R 81, 193 
Ind. 481. 

Me.—Block V. Block, 168 A. 873, 132 
Me. 202. 

Md.—Miller v. Miller, 169 A. 426, 165 
Md. 425. 

Mo.—Haleigrh v. Raleigh. App., 5 S.W. 
2d 689—Porter v. Porter, App., 258 
S.W. 76. 

N.C.—Johnston v. Johnston, 19S S.B. 
807, 213 N.C. 255. 

Or.—Roberts v. Cohen, 206 P. 293, 
104 Or. 177. 

Wash.—^Williamson v. Williamson, 
48 P.2d 588, 183 Wash. 71, adhered 
to 54 P.2d 1215, 185 Wash. 707— 
Thomas v. Lang, 238 P. 626, 135 
Wash. 675. 

Evidence held insufficient to take 
ease to jnry 

Kan.—Krenkle v. Selleck, 268 P. 807, 
126 Kan. 531. 

Md.—Miller v. Miller, 169 A. 426, 165 
Md. 425. 

S.D.—^Monen v. Monen, 269 N.W. 85, 
64 S.D. 581, 108 A.L.R 404. 

4. Md.—^Murrell v. Culver, 118 A. 
803, 141 Md. 349. 

5. Vt—Shastany v. Weeks, 84 A.3d 
174. 

Evidence held sufficient to take ease 
to Jnry 

Colo.—Squire v. Hill, 66 P.2d 822, 100 
Colo. 226. 

Tenn.—Sweeney v. Carter, 187 S.W. 
2d 892, 24 TenmApp. 6. 

Evidence held insufficient to take 
ease to Jury 

Iowa.—Belcher v. Ballou, 100 N.W. 
474, 124 Iowa 607. 

3m Me.—^London v. Suiart, 143 A. 
466, 127 Me. 377. 

Miss.—^Bi^ister y. Dunaway, 116 So. 
86, 14d ^ 


Mo.—Belt V. Belt, App., 288 S.W. 
100—Porter v. Porter, App., 25S 
S.W. 76. 

Okl.—Red Eagle v. Free, 130 P.2d 
308, 191 Okl. 283. 

B.I.—^Hargraves v. Ballou, 131 A 
643, 47 RL 186. 

S.D.—Boyd V. Strickland, 237 N.W. 
729. 58 S.D. 501. 

Tenn.—Sweeney v. Carter, 137 S.W. 

2d 892, 24 Tenn.App. 6. 

Wash.—Regenvetter v. Ball, 229 P. 

321, 131 Wash. 155. 

Punitive damages 
Whether circumstances of aggrra- 
vation are such as to entitle wife to 
punitive damages for alienation of 
husband’s aitections is for Jury.— 
Ramsey v. Ramsey, 166 A 354, 4 W. 
W.Harr., Del., 676. 

7. Eismlssal, nonsuit, or directed 
verdict hdld proper 

Cal.—Ford v. Evans, 85 P.2d 214, 29 
Cal.App. 2d 623. 

Ky.—Todd v. Fox, 85 S.W.2d 683, 
260 Ky. 355. 

Mo,—Weaver y. Lehman, 107 S.W.2d 
81, 841 Mo. 378—^Howard v. Boyle, 
73 S.W,2d 228, 335 Mo. 435—Hol- 
linghausen v. Ade, '233 S.W. 39, 
289 Mo. 362. 

N.C.—Taylor v. Taylor, 188 S.B. 95, 
210 N.C. 887. 

Pa.—^Klngan y. Kingan, 88 Pittsb. 
Leg.J. 604. 

30 CJ. p 1145 note 65 [bl (3). 
Dismissal, nonsuit, or directed ver¬ 
dict held improper 
Ill.—Vallone v. Vallone, 228 IlLApp. 
543. 

Ky.—^Burke v. Johnson, 118 S.W.2d 
731, 274 Ky. 405. 

N.J.—^Hunke v, Hunke, 137 A 419, 
103 N.J,Law 645. 

Or,—Coates y. Slusher, 222 P. 311, 
109 Or. 612—^Roberts v. Cohen, 206 
P. 293, 104 Or. 177—Cole v. John¬ 
son, 205 P. 282, 103 Or. 319. 

Vt.—Sargent v. Robertson, 160 A 
182, 104 Vt. 412. 

80 CjI. p 1145 note 65 [a], [b] (1>. 

8. Tenn.—Wilson y. Bryant, 67 S. 
W.2d 133, 167 Tenn. 107. 

Xnstructlons held proper, not ezrone^ 
ous^ or ixBpzopexly 
Ala.—Woodson v. Bailey, 98 So. 809, 
210 Ala. 568. 

Ark.—McWilliams y.,.Kinney, 11 R 
W,2d 1, 178 ArA 613—Hodge v. 
Brooks, 240 S.W. 2, 188^1 Ark. 222, 
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Ind.—Judah v. Goldsmith, 164 NB. 

496, 90 IniLApp. 81. 

Iowa.—Weyer v. Vollbrecht, 224 N. 

W. 568, 208 Iowa 914. 

Mo.—^Hollinghausen v. Ade, 233 S.W. 
39. 289 Mo. 362—Belt v. Belt, App., 
288 S.W. 100. 

N.J.—McIntosh v. Hunt, 143 A 142, 

6 NJ.Misc. 959. 

N.C—Johnston v. Johnston, 195 S.R 
807, 213 N.C. 255. 

Tenn.—Barker v. Barker, 8 Tenn. 
App. 536. 

Wyo.—Worth v. Worth, 49 P.2d 649, 
48 Wyo. 441, 103 AL.R 107. 

30 C.J. p 1148 note 97. 

Xnstractions held improper, errone¬ 
ous, or properly refused 

(1) In general. 

Ala—Veal v. Conn, 109 So. 754, 215 
Ala 90, 

Ark—^McWilliams v. Blinney, 11 S. 

W.2d 1. 178 Ark 513. 

Cal—Smith v. Mitchell, 221 P. 964, 
64 Cal.App. 463. 

m—Murphy y. Willumsen, 224 IlL 
App. 425. 

Ky.—^Davls v. Butler, 250 S.W. 126, 
198 Ky. 795. 

Mich.—Scott V. Bontekoe, 233 N.W. 

315, 253 Mich. 185. 

Misa—^Bnster v, Dunaway, 116 So. 
36, 149 Miss. 5—McRae v. Robin- 
son, 110 So. 504, 145 Miss. 191. 
Mo.—McCoy V. Hill, 246 S.W. 582, 
296 Mo. 135—^Raleigh v. Raleigh, 
App., 5 S.W.2d 689. 

Neb.—Sowle v. Sowle, 315 N.W. 122,. 
115 Neb. 795. 

N.J.—^Larrabee y. Lynch, 143 A 742, 
105 N.J.Law 13. 

Okl.—Mussellem v. Prenn, 225 P. 
370, 101 Okl. 45. 

Wash.—Grilnberger y. Brotherton, 
22 P.2d 983, 173 Wash. 292—Reg¬ 
envetter V. IBall, 229 P. 321. 131 
Wash. 155. 

Wla—Maahs v. Schultk 342 N.W. 

195, 207 Wls. 624. 

30 ax p 1148 nete 96. 

(2) Instructions relating to dam- 
agea 

Cal.—Hutchinson v. Taylor, 18 P.2d 
722, 129 CaLApp. 369. 

Ky.—Jackson v. Qook, 300 S.W. 853, 
222 Ky. 409. 

Miss.—Blister v. Dunaway, 115 So. 
36, 149 Misa 5—^McRae v. Robin¬ 
son, 110 So. 504, 145 Misa 191. 
Nerb.—Larsen y. Larsen, 213 N.W. 
971, 115 Neb. 601—Sohl v. Sohl, 
207 N.W. 669, 114 Neb. 863, 
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not invade the province of the jury,^ are not mis¬ 
leading,and are not inconsistent with, or with¬ 
out basis in, but instead cover and are applicable 
to, the pleadings and evidence and the issues and 
theories presented thereby.It may be proper and 
necessary to define the terms used .^2 

An instruction may be cured or supplemented by 
other instructions,and there is no error in the 
refusal of a requested instruction substantially cov¬ 
ered by a charge given.^^ Unless the court is re¬ 
quired fully to instruct the jury as to the law of 
a case regardless of whether there were any re¬ 
quests made, a proper request is necessary to put 
..he trial court in error for failure to give instruc¬ 
tions.^ 5 A failure to instruct may be rendered 
harmless by the state of the evidence.^® 


d. Verdict and Findings 

The verdict or findings are governed by the rules re¬ 
lating to verdicts or findings in civil actions in general. 

As noted in C.J.S. title Trial §§ 570, 646, also 
64 C.J. p 1186 note 13, p 1273 note 95, a special 
verdict or a finding on an issue must be construed 
as a whole, in the light of its context and the issues 
raised by the pleadings.17 Xo support a judgment 
for plaintiff, it is not necessary that a special ver¬ 
dict should show the nature of the statements made 
by defendant to plaintiffs spouse to alienate his 
or her affections.^® A special verdict finding that 
defendant acted maliciously, and not showing any 
act on plaintiffs part that might have caused his 
wife to leave him, sufficiently finds the existence 
of malice by defendant.^® A special finding will 
control the general verdict where it is absolutely 


W.Va.—^Dalton v, Martin, 136 S.E. 
47, 102 W.Va. 595. 

Damag’es boili for criminal convaraa. 
tioxL and allenatloxi 
In husband’s action for alienation 
of wife’s affections and for crim¬ 
inal conversation, court should by 
instruction warn Jury against giv¬ 
ing damages under both causes of 
action for same loss.—^Maggay v. 
Nlkitko, 167 A. 816, 117 Conn. 206. 

9. Ill.—Sangster v. Hatch, 134 HI. 
App. 340. 

30 C.J. p 1147 note 88. 

lOi Ala.—Noles V, Noles, 18'7 So. 19, 
223 Ala. 554. 

Iowa,—^Boopi V. Boom, 220 N.W. 17, 
206 Iowa 70. 

Miss.—l^TcRae v. Hobinson, 110 So. 

504, 145 Miss. 191. 

Utah.—^Buckley v. JYancis, 6 P.3d 
188, 78 "’tah 606. 

30 C.J p 1147 note 89. 

Unstraotioiui held not xuisleadlxig 
Conn.—Amellin v. Leone, 159 A. 293, 
114 Conn. 478. 

Or.—^Disch v. Closset, 244 P. 71, 118 
Or. 111. 

30 O.J. p 1147 note 89 [a]. 

IL Ala,—Noles v. Noles, 137 So. 19, 
223 Ala, 554. 

Ark.—^Hodge v. Brooks, 240 S.W. 2, 
183 Ark. 222. 

Colo.—Squire v. Hill, 66 P.2d 822, 100 
Colo. 226—^Bradbury v. Brooks, 257 
P. 359, 82 Colo. 133. 

Ind.—Bell v. Bell. 175 N.B. 685, 92 
Ind.Aps>. 390. 

Ky.—^Doom V. Vinson, 244 S.W. 894, 
196 Ky. 449. 

Md.—^Murrell v. Culver, 118 A. 8(>3, 
141 Md. 349. 

Minn.—^Mullen v. Uevenney, 183 N. 

W. 350, 149 Minn. 251. 

Mo.—Raleigh v. Raleigh, App., 5 S. 
W.2d 689. 

Neb.—^Hope v. Twarling, 198 N.W. 
161, 111 Neb. 793. 

OkL—Overton v. Overton, 246 P. 


1095, 121 Okl. 1—Mussellem v. 

Frenn, 225 P. 370. 101 OkL 45. 
VL—Button V. Knight, 115 A. 499, 
95 Vt 881. 

Wyo.—Worth v. Worth, 49 P.2d 649, 

48 Wyo. 441, 103 A,L.R. 107. 

30 C.J. p 1146 notes 82-84, p 1147 
notes 85-87. 

XnstraotloxLS held proper or not er¬ 
roneous 

Ala.—Woodson v. Bailey, 98 So. 809, 
210 Ala, 568. 

Ind,—Judah v. Goldsmith, 164 N.B. 

496, 90 IndLApp. 81. 

Mich.—^Horbal v. Tyter, 267 N.W. 
827, 276 Mich. 243—Bresch v. 

Wolf, 220 N.W. 78-7, 243 Mich. 638. 
Minn.—Spangenberg v. Christian, 
186 N.W, 700, 151 Minn. 356. 
N.D.—Oster v. Oster, 193 N.W, 316. 

49 N.D. 723. 

Ohio.—Oskamp v. Oskamp, 152 N.B 
208, 20 Ohio App. 349. , 

Or.—Coates v. Slusher, 222 P. 311. 
109 Or. 612. 

30 C,J. p 1147 note 87 Ch], 

Xnstmotlone held erroneous or prop¬ 
erly refused 

Idaho.—Johnson v. Richards, 294 P. 
507, 50 Idaho 150. 

Md.—^Murrell v. Culver, 118 A. 803, 
141 Md. 349. 

Miss.—^Brister v. Dunaway, 115 So. 

36, 149 Miss. 5. 

30 C.J. (p 1146 note 80 [aj. 

Evidence erroneously admitted 
Where evidence of defendant’s 
previous good character is errone¬ 
ously admitted, defendant is not en¬ 
titled to a charge giving him the 
benefit thereof.—Knickerbocker v. 
Worthing, 101 N.W. 540, 138 Mich. 
224. 

Xilmiting consideration of oonduot 
In a suit for alienation of affec¬ 
tions, the charge to the Jury held 
definitely to limit the Jury to the 
i consideration of defendant’s con¬ 
duct as shown by the evidence and 
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to state correctly the ultimate facts 
which plaintiff must establish.— 
Mullen V. Devenney, 183 N.W. 350, 
149 Minn. 251. 

12L “Connivance” sulBeiently de¬ 
fined 

U.S.—Woldson V. Liarson, Wash., 164 
P. 548, 90 C.C.A. 422. 

“Enticemmit/’ as used in a statute, 
imports intentionally wrongful con¬ 
duct, so that an instruction which 
includes malice in a definition of the 
term is erroneous.—Smith v. Mitch¬ 
ell, 221 P. 964, 64 Cal.App. 463. 
ICallce 

(1) Instructions as to malice held 
not improper. 

U.S.—^Nelson v. Nelson, O.C.A.Vt, 
296 F. 369. 

Colo.—^McAllister v. McAllister, 209 
P. 788, 72 Colo. 28. 

30 C.J. p 1147 note 90 [b]. 

(2) An instruction defining an act 
of malice as “a wrongful act with¬ 
out a reasonable excuse” was im¬ 
proper for lack of the qualifying 
word “intentionally.”—^McRae v- 
Robinson, 110 So. 504, 145 Miss. 191. 

13. Mich.—^Zimmerman v. Whlteley, 
•95 N.W. 989, 134 Mich. 39. 

14. Mich.—^Ehickerbocker v. Worth¬ 
ing, 101 N.W. 640, 138 Mich. 224. 

15. Ind.—Adams v. Main, 29 N.B. 
792, 3 Ind.App. 232, 50 Am.S.R. 
266. 

30 C.J. p 1146 note 81. 

le. Mo.—Grubb v. Curry, App., 72 
S.W.2d 863. 

N.C.—Cottle V. Johnson, 102 S.B. 769, 
179 N.C. 426. 

17. CaL—^Luckett v. La Tour, 9 P. 
2d 886, 122 Cal.App. 271. 

1& Ind.—^Railsback v. Railsback, 40* 
N.B. 276, 1119, 12 IndApp. 659. 

19. Ind.—^onas v. Hirshburg, 48 N. 
m 656, 18 Ind.App. 581. 
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irreconcilable with the general verdict. 

§ 691. -Judgment; New Trial 

The rules relating to judgments in civil actions gen¬ 
erally govern the Judgments in actions for alienation of 
affections. 

A judgment in an action for alienation of af¬ 
fections is governed by the rules relating to judg¬ 
ments in civil actions in general.^l Judgment in 
favor of a wife is not tainted with collusive fraud 
merely because the husband, after the wife brought 
suit, gave her information of which she availed her- 

self.22 

The judgment for alienating a husband’s affec¬ 
tions will not be opened on an allegation that plain¬ 
tiff wife fraudulently alleged in her statement that 
she was a woman of good fame and credit, where 
such statement was filed a year before trial, 
and defendant, petitioner, has had full opportunity 
to discover the truth nor will a reunion of the 
spouses pending appeal justify a vacation of the 

judgment.24 

The fact that plaintiff husband fails to obtain 
divorce from the wife for adultery with defendant 
does not entitle the latter to a new trial.25 

§ 692. Damages 

The plaintiff is entitled to damages measured by 


the permanent loss of the spouse’s aid, comfort, and 
companionship, and may also recover for the wrong and 
injury done to his or her feelings, character, or reputa¬ 
tion. 

While plaintiff may allege and recover for any¬ 
thing connected with the tort which has occurred 
up to the filing of suit,26 it has been held that plain¬ 
tiff is not limited to a recovery of damages meas¬ 
ured by the loss of consortium down to the date 
of the commencement of the action, but is entitled 
to damages measured by the permanent loss of the 
spouse’s aid, comfort, and companionship.^? How¬ 
ever, such, and only such, compensatory damages 
are recoverable as are the natural, probable con¬ 
sequences of the act complained of, or the direct, 
probable, or proximate consequences of the partic¬ 
ular tort.28 Unless malice is an essential element 
of the tort, as discussed supra §§ 662, 681, malice 
need not be shown to warrant compensatory dam- 
ages.29 

Damages for criminal conversation may not be 
recovered on a declaration tendering an issue of 
alienation of affections only.30 

Injury to feelings, character, or reputation. The 
injured spouse may recover for the wrong and in¬ 
jury done to his or her feelings, character, or 
reputation.^! It has been held that a husband may 


ga Kan. — Ogrgr V. Ogg, 260 P. 647, ; 
124 Kan. 443. 

21 . JtLdfiTmaiLt not void for nnoer- 
tainty 

Judgment for plaintiff was not 
fatally defective because it failed to 
contain words in the body of the 
judgment after the name of plain¬ 
tiff, that plaintiff was a married wo¬ 
man whose husband had deserted 
her for six months, where such feet 
could be ascertained from caption 
of Judgment or pleading, process, 
and proceedings in the action.— 
Brandt v. Brandt, 189 So. 275, 138 
Fla. 243. 

22. Pa.—^azzam v. Reading, 51 A. 
1000, 202 Pa. 231. 

23. Pa.—Oazzam v. Reading, supra. 

24. Ind.—Jonas v. Hlrshburg, 48 N. 
B. 656, 18 lnd.App. 581. 

25. Vt.—^Lewls V. Roby, 65 A. 624, 
79 Vt. 487, 188 Am.S.R. 984. 

2a Conn.—^Maggay v. Nikltko, 167 
A. 818f 117 Conn. 206. 

30 C.J. p 1148 note 11- 

27. Conn,—^Maggay v. Nikitko, su¬ 
pra. 

Idaho.—Riggs v. Smith. 11 P.2d 368, 
360, 52 Idaho 43, citing Oorpiui 
JlL^. 

—^Allen v. Rossi, 146 A. 592, 128 
Me. 201. 

20 C.J. p 1148 note 12* 


The Corpus ynzis statement has 
been cited in a case in connection 
with damages recoverable for crim¬ 
inal conversation, the Jury finding 
that there had been no alienation of 
affections.—^Bryant v. Carrier, 198 S. 
B. 619, 621, 214 N.C 191. 

2a Fla.—Clark v. Orr, 173 So. 155, 
158, 127 Fla 411, quoting Corpus 
Juris. 

Ky.—Okrent v. Rafla, 266 S.W. 1079, 
206 Ky. 211. 

Or.—Coates v. Slusher, 222 P. 311, 
316, 109 Or, 612, citing Corpus 
Juris. 

Tex.—^Nicholson v. Nicholson, Civ. 

App., 22 S.W,2d 514. 

Vt.—Shedrick v. Lathrop, 172 A. 630, 
106 Vt. 311—Woodhouse v. Wood- 
house. 180 A. 768, 99 Vt 91. 

30 C.J, p 1148 note 13. 

bnpossibility of precise measure- 
ment 

While damages for alienation of 
wife's affection are incapable of pre¬ 
cise measurement, alienation, when 
proved. Justifies substantial dam¬ 
ages,—^Amellin v. Leone, 159 A. 293, 

I 114 Conn. 478. 

Bebauohexy of wife 

Bntlcing wife away without de¬ 
bauchery, entitles husband to com¬ 
pensatory damagea—^Hargraves v. 
Ballou, 131 A. 643, 47 R.L 185. 
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Making of wiU 

Plaintiff cannot complain that a 
will was made by the alienated 
spouse in favor of defendant—O'¬ 
Gorman V. Pfeiffer, 130 N.T.S. 77, 145 
App.Div. 237—30 C.J. p 1148 note 15. 
Nominal damages 
Actual damages recoverable for 
alienation of wife's affections by 
adultery were not limited to nomi¬ 
nal sum, where defendant within six 
years before suit was brought lived 
openly with plaintiff's wife in house 
plaintiff helped to build after wife's 
conviction and service of sentence 
for adultery with defendant.—Shed¬ 
rick v. Lathrop, 172 A. 530, 106 Vt 
311. 

29. Mo.—^Towell v. Vaughn, 85 Mo. 
App. 206. 

Vt—Miller V. Pearce, 85 A. 620, 86 
Vt 822, 43 L.R.A.,N.S., 332. 

30i Mich.—Sweikhart v. Hanrahan, 
150 N.W. 833, 184 Mich. 20L 

31. BeL—^Ramsey v. Ramsey, 156 A. 

354, 4 W.W.Iiarr. 576. 

Idaho.—^Riggs v. Smith, 11 P.2d 358, 
360, 52 Idaho 48, citing Corpus 
jurl& 

Ky.—Okrent v. Raffa, 266 S.W. 1079, 
206 Ky. 211. 

Me.—^Block y. Block, 168 A. 878, 132 
Me. 202—^Allen v. Rossi, 146 A. 
692, 128 Me. 201. 

Mo.—HolUnghausen v. Ade, 233 S.W. 



§ 692 


HUSBAND AND WIFE 


42 O^J.S. 


recover damages for the suspicion cast on his off¬ 
spring,^2 but it has also been held that the wife 
cannot recover damages for any injury to the good 
name of her family.23 

The measure of the husband's damages for an 
alienation is the value of the wife’s services and 
the value of the loss of her society, affections, and 
assistance, less the value of the performance of his 
duty to support, clothe, and care for her, when such 
duty has not been performed by him.34 bas been 
said that the value of her services and consortium, 
and not the value of her services merely, is the 
true measure of damages.^® When a husband sues, 
he is properly permitted to testify as to what his 
wife’s services were worth to him in keeping and 
looking after his home.^® 

The measure of the wife^s damages is the money 
value of the support and consortium lost by her 
through defendant’s wrong, 27 without deduction on 
account of her earning power.®* However, it has 
been held, that the extent to which the husband has 
contributed or may, by law, be compelled to con¬ 
tribute to her support and to the support of her 
minor children, should be considered®® Plaintiff 
wife may testify to the cost of living, where the 
condition in life of the husband and of his father’s 
family is shown, and there is some evidence of his * 


ability to support plaintiff.^® 

§ 693. -Aggravation 

Matters which are not the natural and probable con¬ 
sequences of the act of the defendant may not be urged 
In aggravation of damages, nor as a general rule may 
the defendant's wealth and financial circumstances be 
shown in aggravation of compensatory damages. In 
estimating damages the Jury may consider the social 
reiations of the spouses. 

In accordance with general rules, such, and only 
such, matters can be urged in aggravation of dam¬ 
ages as are the natural and probable consequences 
of the act of defendant in enticing the wife away, 
or which are due to defendant’s negligence in such 
connection.^! Criminal conversation with the alien¬ 
ated spouse may be shown in aggravation of an 
alienation of his or her affections.^2 

Financial condition of defendant. On the ques¬ 
tion of compensatory damages the general rule is 
that defendant’s wealth and financial circumstances 
cannot be shown in aggravation of damages,^® al¬ 
though there are cases holding that such evidence 
is admissible,^^ even where there are several de¬ 
fendants,^® but even in these cases it is held that 
evidence of defendant’s financial ability should be 
limited to his or her reputed wealth in the com- 
I munity>® 


39, 289 Ma. 362—Browning v. 

Browning, 41 S.W.2d 860, 867, 226 
Mo.App. 322, quoting Corpus OTuzls. 
Mont.—-Wallace v. Wallace, 279 P, 
374, 86 Mont, 492, 66 A,L.R. 587. 
Neb.—Sowle v. Sowle, 215 N.W. 122, 
115 Neb. 795. 

Or.—Coates v. Slusher, 222 F. 811, 
109 Or. 612. 

Vt—Woodhouse v. Woodhouse. 130 A. 

768, 99 Vt 91. 

30 aj. p 1149 note 25. 

32. N.C.—Powell V. Strickland, 79 S, 
H. 872, 163 N.C. 893, Ann.Cas.l916B 
709. 

33. IlL—Taylor v. Wilcox, 188 TLl 
App. 18. 

34. Me.—Allen v. Boss!, 146 A. 692. 
128 Me. 201. 

30 C.J. p 1149 note 18. 

35^ Or.—Coates v. Slusher, 222 I 
311, 109 Or. 612. 

30 C.J. p 1149 note 19. 

88. Or,—Coates v. Slusher, supra, 
S.D.—Maiden v. Boyd, 155 N.W. 187, 
86 S.D. 451. 

87. Del.—^Ramsey v. Hamsey, 166 A. 

354, 4 W.W.Harr. 676. 

Ma—Block V. Block, 168 A. 873, 132 
Ma 202—Allard v. La Plain, 130 A. 
737, 125 Me. 44. 

Mo.—Hollinghausen v.. Ade, 238 S.W. 

'39; 289 Mo.'862. " 

Mont—-Wallace v. WalMca 279 P. 
874, 85 Mont 492, 68 A.lJEt 687 vT 


Neb.—Sowle v. Sowla 216 N.W. 122, 
115 Neb. 795—larsen v. Larsen, 213 
N.W. 971, 115 Neb. 601. 

N.C.—Johnston v. Johnston, 196 S. 
B, 807, 808, 213 N.C, 265, citing 
Corpus Juris. 

30 C.J. p 1149 note 21. 

Dependent otaildxen 
A wife can recover not only for 
her own support but for that of de¬ 
pendent children as well.—^Taylor v. 
Wilcox, 188 IlLApp. 18. 

Corpus Jojcis lias been cited, in a 
case not involving alienation of af¬ 
fections, as showing that the loss of 
conjugal society is a pecuniary loss, 
recovery therefor being allowed in 
cases for alienation of affections.— 
Cameron v. Union Automobile Ins. 
Co., 246 N.W. 420, 423, 210 WIs. 669. 

3a Mich.—Bowersox v. Bowersoz, 
72 N.W. 986, 116 Mich. 24. 

39. Neb.—Sowle v. Sowle, 216 N. 
W. 122, 115 Neb. 795—I^rsen v. 
Larsen, 213 N.W. 971, 116 Neb. 601 
—Sohl V, Sohl, 207 N.W. 669, 114 
Neb. 363. 

Settlement on divorce 
In wife's action for alienation of 
affections, where wife had obtained 
divorce and husband had settled on 
her T&al property, cash, and yearly 
income, these items should have been 
considered by jury in making an 
award for compensatory damages.— 


Scharwath v. Brooks, 145 A. 727, 7 
N.J.Misc. 897. 

40. Mich.—^Bowersox v. Bowersox, 72 
N.W. 986, 116 Mich. 24. 

41- Ky.—^Burke v. Johnson, 118 S, 
W. 2 d 731, 274 Ky. 406, 

Okl.—Fife V. Adair, 47 P.2d 146, 173 
OkL 234. 

30 C.J. p 1161 note 48. 

42. Idaho.—Johnson v. Bichards, 
294 P. 607, 613, 60 Idaho 160, citing 
Corpus Juris. 

Ky.—Burke v. Johnson, 118 S.W.2d 
731, 274 Ky. 405. 

80 C.J. p 1151 note 61. 

Suspicious drcumstanoes 
Circumstances from which infer¬ 
ence of carnal intercourse could be 
drawn may be considered in aggra¬ 
vation of damages for alienation of 
affections.—Squire v. Hill, 66 P.2d 
822, 100 Colo. 226. 

4a Cal.—^Bourne v. Bourne, 185 P. 

489, 43 CaLApp. 516. 

80 CJ. p 1151 note 53. 

Consideration of financial condition 
in connection with exemplary dam¬ 
ages see Infra S 695. 

44. Mo.—LeaV4ll v. Leavell, 89 S. 
W. 56, 114 Mo.App. 24. 

30 C.J. P 1151 note 54. 

45. Mo.—^Leavell v, Leavell, 89 S. 
W.. 66 » 114 M 0 . 4 .PP, J24. 

4Gl Mo.—^Leavell v. Leavell* supra. 
80 C.J. p 1151 note 66 . 
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Social and financial status of spouses. In esti¬ 
mating damages the jury may consider the social 
relations of the spouses.^^ Plaintiff cannot show 
his or her poverty in aggravation of damages.^^ In 
a wife’s action, evidence of the husband’s earning 
capacity and financial condition has been held ad¬ 
missible as material on the question of damages.'^^ 
Where there was no evidence that the alienated 
wife was contributing from her separate estate 
toward the support of the family or otherwise to 
the relief of the husband’s burden, or that there 
was a reasonable expectation that she would do so, 
the fact that she has property of her own has no 
bearing on the measure of damages.^® 

§ 694. -Mitigation 

Evidence tending to show that the plaintiff has 
suffered less injury than would have been the case In 
other circumstances is admissible in mitigation of dam¬ 
ages. 

Evidence tending to show that plaintiff has in 
fact suffered less injury than would have been the 
case in other circumstances is admissible in miti¬ 
gation of damages,51 and for this purpose the terms 
on which the spouses lived together before the com¬ 
mission of the tort may be shown ;52 and the rule 
is applicable whether the action is by the husband^s 
or by the wife,®^ and for this purpose evidence 
tending to show previous adulterous acts or un¬ 
chaste conduct on the part of plaintiff^S or on the 
part of the alienated spouse^® has been held to be 
admissible. 

It is permissible to give evidence of what the 

47. Iowa.—Bailey v. Bailey, 68 N.W. 

341, 94 Xoiwa 598. 

SO C.J. p 1151 note 58, 

OccnpatloiL and social posltloiL 
Judgment in action for alienation 
of affections, denying damages for 
loss of consortium of husband, who 
was confirmed criminal, confined in 
prison for long term, was warranted. 

—Corbett v. Corbett, 230 N.T.S. 197, 

132 Misc. 250. 

4a. Iowa.—Bailey v. Bailey, $8 N.W. 

341, 94 Iowa 59?. 

49. Neb.—^Harvey v. Harvey, 196 N. 

W. 660, 75 Neb. 557. 

sa Vt.—^Jenness v. Simpson, 78 A. 

886, 84 Vt. 127. 

51. Me.—Allen v. Hossi, 146 A. 692, 

128 Me. 201. 

30 C.J. p 1149 note 29. 

52. Idaho.—Johnson v. Richards, 294 
P. . 597, 511, 50 Idaho 150, citing 
Corpus Joxls. 

Okl.—^Alex V. Strickland, 239 P, 596, 

111 Okl. 267. , . ' ’ 

80 C.J. p 114*9 note 80,' * * ’ 


spouses have said or written to or of each other 
in order to show their mutual temper and conduct, 
and whether they were living together on good or 
bad terms,®^ but proof is necessary that the decla¬ 
rations or letters of the wife purporting to express 
her feelings toward plaintiff husband were made or 
written prior to the existence of any facts calculat¬ 
ed to excite suspicion of misconduct on her part, 
and before the husband had any grounds to suspect 
collusion with defendjgit.®^ Where the husband is 
plaintiff, admissions by him on former trial of the 
case, before amendment of the petition and when 
it charged alienation of the wife’s affections by 
means other than adultery, as to the existence of 
strained relations between himself and his wife be¬ 
fore any interference by defendant, are competent 
on the question of damages.®^ 

In an action by the wife, defendant may show 
that she defrayed part of the family expenses,®^ 
but defendant cannot show the wife’s own earning 
capacity to have such earnings set off against her 
maintenance nor can he put in evidence, as bear¬ 
ing on damages, the husband’s general reputation 
for not paying his debts.®^ Defendant’s straitened 
circumstances cannot be shown in mitigation of 
damages.®® 

Divorce^ annulment, or separation. The fact of 
divorce may be pleaded and considered in mitiga¬ 
tion of damages,®^ and a separation agreement 
whereby either party releases all claims against the 
other including the right to demand any aid or sup¬ 
port, bars recovery for loss of such aid and assist¬ 
ance,®® although not for loss of love and affec- 

56i. Fla.—Clark v. Orr, 173 So. 155, 
127 Fla. 411. 

30 C.J. p 1150 note 34. 

57. VL—Rudd V. Rounds. 25 A. 438, 
64 Vt 432. 

30 aJ.JP 1150 note 35. 

58L Ran.—^Roesner v. Darrab, 70 F. 

597, 65 Ran. 599. 

30 aJ. p 1160 note 36. 

59. Mich.—^Merrill v. Lteisenring, 131 
N.W. 588, 166 Mich. 219. 
ea Pa.—Dunham v. McMichael, 63 
A. 1007, 214 Pa. 485. 

30 C.J. p 1150 note 38. 

61. Mich.—^Bowersoz v. Boweraox, 
72 N.W. 986, 115 Mich, 24. 

62. lowa-'-i-Warren v. Graham, 156 
N^W. 323, 174 Iowa 162. 

80 C.J. p'1160 note 40. 

63L Iowa.—^Bailey v. Bailey, 63 N.W. 
841, 94 Iowa 598. 

04 Mich.—^Mead v. Randall, 69 N.W, 
506, 111 Mich. 268. 

SO CJr. p 1150 note 42. 

65. Idaho.—Johnson v. Richards, 294 
P. 507, 510, 60 Idaho 150, citing 
Corpus Juris. 


53. Conn.—Amellin v. Deone, 159 A, 
293, 114 Conn. 478. 

Me.—^Allen v. Rossi, 146 A. 692, 128 
Me. 201. 

Okl.—Alex V, Strickland, 239 P. 596, 
111 Okl. 267. 

Wash.—Olson v. Brlckson, 278 P. 692, 
162 Wash. 683. 

30 C. J. p 1149 note 81. 

54 DeL—^Ramsey v. Ramsey, 166 A. 

364, 4 W.W.Harr. 576. 

Idaho.—^Johnson v. Richards, 294 P. 
507, 511, 50 Idaho 150, citing Oor- 
pns Juris. 

30 CJ. p 1150 note 82. 

55* Fla.—Clark v. Orr, 178 So. 155, 
• 127 Fla, 411. 

Ill.—^Lindenbeiger v. EJapp, 254 HI. 
App. 192. 

Iowa—^Hardwick v. Hardwick, 106 
N.W. 639, 130 Iowa 230. 

Vt—Shedrick v. Liathrop, 172 A. 630, 
106 Vt 311. • 

Wis.—^Hehniniak v, Prsefcnrat, l98 
N.W. 746, 184 Wia 417. 

30 C.J. p 1150 note 38. 
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tion.6® A wife is limited in her recovery to dam¬ 
ages sustained between the alienation and a fol¬ 
lowing annulment of her marriage,®^ but she can 
recover for loss of consortium and support suffered 
subsequently to a decree of separation granted her 
which she sought only because of inability to find 

her husband.^8 

§ 695. -Exemplary Damages 

Exemplary or punitive damage^ usually may be 
awarded In addition to compensatory damages where the 
alienation of affections was willful, aggravated, malicious, 
or of a wanton character. 

While the right to recover exemplary or punitive 
damages has been denied in the absence of statutory 
authorization,®® ordinarily exemplary or punitive 
damages, based on the willful, aggravated, mali¬ 
cious, or wanton character of the offense, may be 
awarded in addition to compensatory damages,^® 


whether the action is by the husband*^^ or by the 
wife.*^2 To warrant exemplary damages the requi¬ 
site malice or wantonness must be proved,^® and, 
while there must be a recovery also for actual dam¬ 
ages, ^4 it has been held that the recovery of mere¬ 
ly nominal damages is sufficient to sustain an award 
of exemplary damages.*^® 

Financial condition of defendant. In accordance 
with general rules, where defendant’s acts render 
him liable for exemplary damages it is usually prop¬ 
er for the jury to consider defendant’s wealth and 
pecuniary ability, in fixing the amount of exemplary 
damages.7® Where plaintiff sues defendants joint¬ 
ly, it has been held that he or she is not entitled 
to introduce evidence of the financial ability of one 
of the defendants, for the purpose of supporting ex¬ 
emplary damages,^^ but there is authority that evi¬ 
dence of the wealth of one of the defendants is ad- 


Mich.—^Patterson v. Hill, 180 N.W. 
352, 212 Mich. 635. 

08. Idaho.—Johnson v. Richards, 
294 P. 507, 60 Idaho ISO. 

"Mich.—^Patterson v. Hill, 180 N.W. 
352, 212 Mich. 635. 

67. N.Y.—Wolf V. Wolf, 181 N.T.S. 
368, 111 Misc. 391, reversed on 
other grounds 186 N.Y.S. 37, 194 
App.Div. 33. 

^0 C.J. p 1151 note 45. 

08. N.Y.—Wilson v. Coulter, 61 N.Y. 
S. 804, 29 App.Div. 85. 

09. Wash.—^Bssig v. Keating, 291 P. 
323, 158 Wash. 443—Stevens v. 
Depue, 276 P. 882, 151 Wash. 641 
—Phillips V. Thomas, 127 P. 97, 
70 Wash. 633, 42 L.R.A.,N.S., 682, 
Ann.Cas.l914B 800. 

TO. Conn.—^Amellin v. Leone, 159 A. 

293, 114 Conn. 478. 

30 C.J. p 1152 note 66. 

'Exemplary or punitive damages gen¬ 
erally see Damages S§ 117-127. 
Adultery of spouse 
Punitive damages are recoverable 
In most cases for alienation of wife's 
affections by adultery.—Shedrick v. 
Lathrop, 172 A. 630, 106 Vt*. 311. 
Attorney’s fees 

Attorney's fees may be included as 
part of punitive damages to be 
awarded in action for alienation of 
affections.—Oskamp v. Oskamp. 162 
JSr.E. 208, 20 Ohio App. 349. 

TL N.J.—Mulock v. Ulialo, 129 A. 

204, 3 N.J.Misc. 631. 

2T.C.—Chestnut v. Sutton, 176 S.E. 
743, 207 N.C. 256. 

Or.^rCoates v. Slusher, 222 P. 311, 
109 Or. 612. 

Wt—Shedrick v. lathrop, 172 A. 630, 
106 Vt 311—Button v. Knight. 116 
A. 499, 95 Vt 881. 

.30 aj. p 1152 note 67* 


Bvidenoe held sufELoient to war¬ 
rant award of punitive damages.— 
Boyd v. Strickland, 237 N.W. 729, 
58 S.D. 601. 

72. Colo.—^Bradbury v. Brooks, 267 
P. 369, 82 Colo. 133—McAllister v. 
McAllister. 209 P. 788, 72 Colo. 
28. 

I>el.—^Ramsey v. Ramsey, 166 A. 364, 

4 W.W.Harr. 676. 

Me.—Block V. Blocsk, 168 A- 873, 132 
Me. 202. 

N,J.—^Renner v. Renner, 136 A. 707, 

5 N.J.Misc. 411. 

Ohio.—Oskamp v. Oskamp, 162 N.B. 

208, 20 Ohio App. 349. 

Vt—^Woodhouse V. Woodhouse, 130 
A. 768, 99 Vt 91. 

30 C.J. p 1152 note 68. 

73. Minn.—^Kleber v. Allln, 190 N. 
W. 786, 163 Minn. 483. 

30 C.J. p 1152 note 69. 

Malice may he implied 
The malice with which an act 
must have been done to warrant 
awarding of exemplary damages in 
action for alienation of affections 
under a statute may be implied from 
a wrongful act injurious to another, 
done with deliberate intention to do 
a grievous wrong, without legal Jus¬ 
tification or excuse. 

Colo.—^McAllister v. McAllister, 209 
P. 788, 72 Colo. 28. 

Mo.—^Butterfield v. Ennis, 186 S.W, 
1173, 193 Mo.App. 638. 

74. Mont—Gilham v. Devereaux, 214 
P. 606, 67 Mont 76, 38 A.L.R. 381. 

76- N.Y.—Buteau v. Naegeli, 208 N. 
Y.S. 504, 124 Misc. 470, modified on 
other grounds 216 N.Y.S. 823, 216 
App.Div. 888. 

76. Colo.—^Bradbury v. Brooks, 267 
P. 369, 82 Colo. 133—McAllister v. 
McAlUster, 209 P. 78?, 72 Colo. 28. 
Del.—^Ramsey v, Ramsey, 156 A, 854, 
4 W.W.Harr. 676. 
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IlL—Murphy v. Willumsen, 224 111. 
App. 425. 

Me.—^Allard v. La Plain, 130 A. 787, 
125 Me. 44. 

Mont—Wallace v. Wallace, 279 P. 

374, 85 Mont 492, 66 A.L.R. 587. 
Ohio.—Oskamp v. Oskamp, 162 N.E. 

208, 20 Ohio App. 349. 

Okl.—Fife V. Adair, 47 P.2d 146, 
173 Okl. 234. 

Pa.—Saupee v. Brown, 18 Pa.Dist & 
Co. 588. 

Vt—Shedrick v. Lathrop, 172 A. 
630, 106 Vt 311—Woodhouse v. 
Woodhouse, 130 A. 768, 99 Vt 91. 

30 C.J. p 1162 note 71. 

Consideration of financial condition 
generally see Damages § 126 b. 
Beueflolary under will 
In action for alienation of affec¬ 
tions of plaintiff's husband, in which 
plaintiff sought to show defendant's 
financial condition to increase ex¬ 
emplary damages, will of defendant's 
deceased husband showing that de¬ 
fendant was beneficiary was proper¬ 
ly admitted.—Overton v. Overton, 246 
P. 1095, 121 Okl. 1. 

Futtin^T defendant on proof 
Evidence in action for alienation of 
affections and criminal conversation 
held sufficient to put defendant on 
proof of lack of property as affect¬ 
ing award of punitive damages.— 
Hargraves v. Ballou, 131 A. 643, 47 
R.I. 186. 

Ifecessity of proof 
In action for alienation of affec¬ 
tions, absence of evidence of definite 
value of defendant's property held 
not to require award of nominal 
punitive damages only as every de¬ 
fendant will havb prospects, if not 
property.—^Hargraves v. Ballou, su¬ 
pra. 

77- Mo.—^Leavell v. Leavell, 89 S. 
W. 66. 114 Mo.App. 24. 



AND WIFE 


§ 696 


42 C.J.S. HUSBAND 


missible as a basis for recovery of exemplary dam¬ 
ages against that party alone.'^S 

§ 696. -Inadequate and Excessive Dam¬ 

ages 

The proper amount of damages depends on the clr- 
cumstances of the particular case, and lies in the sound 
discretion of the Jury. 

The proper amount of damages depends on the 


circumstances of the particular case,^® and lies in 
the sound discretion of the jury.*® The mere size 
of the verdict alone has been held not to be an in¬ 
dication that it was arrived at as a result of pas¬ 
sion or prejudice,^^ and in actions by the husband 
varying awards have been held inadequate,^2 exces¬ 
sive,or not excessive.^** In actions by the vrife 
varying amounts have been held inadequate,ex¬ 
cessive,or not excessive.^7 


78. Vt.—Woodhouse v. Woodhouse, 
130 A. 758, 99 Vt. 91. 

79. N.J.—Scharwath v. Brooks, 146 
A. 727, 7 N.J.M1SC. 397. 

80. Ind.—^Judah v. Goldsmith, 164 N. 
E. 496, 90 Ind.App. 81. 

Mo.—Lewellen v. BEaynie, 287 S.W, 
634—^Hayward v. Ham, App., 59 S. 
W.2d 725. 

Mont.—^Wallace v. Wallace, 279 P. 

374, 85 Mont 492, 66 AL..R. 687. 
N.J.—Scharwath v. Brooks, 146 A 
727, 7 N.J.Misc. 397—Mulock v. 

Ullzlo, 129 A 204, 3 N.J.Misc. 631. i 
Okl.—Fife V. Adair, 47 P.2d 145, 173 
OkL 234. I 

Tenn.—Stepp v. Block, 14 Tenn.App. 
153. 

Vt.—Shedrick v. Lathrop, 172 A 630, 
106 Vt 311—Woodhouse v. Wood- 
house. 130 A 758, 99 Vt 91. 

30 C.J. p 1152 note 78. 

81. Vt—Woodhouse v. Woodhouse, 
supra. 

CkimpazisoxL vritli. wealth, of poorest 
defendant 

In action for alienation of affec¬ 
tion, fact that exemplary damages 
allowed are in excess of individual 
wealth of least wealthy defendant 
held insufficient alone to show vei> 
diet was result of bias or passion.— 
Woodhouse v. Woodhouse, supr€u 

88. Conn.—Sheffield v. Beckwith, 96 
A 316, 90 Conn. 93. 

30 C.J. p 1158 note 79. 

83. Held excessive 

(1) $45,000.—^Lindenberger v. 
Klapp, 254 Ill-App. 192. 

(2) $36,000.—^Mallory v. Edgar, 
175 So. 863, 128 Fla. 812. 

(3) $20,000.—Wood V. Miller, 265 
P. 727, 147 Wash. 261. 

(4) $16,750.—^Peak v. Rhyno, 205 
N.W. 615, 200 Iowa 864. 

(5) $12,500.—^Essig V. Keating, 291 
P. 323, 158 Wash. 443. 

(6) $8,000.—Stepp V. Black, 14 
Tenn. App. 153. 

(7) $6,600.—Okrent v. Raffa, 266 
S.W. 1079, 206 Ky. 211. 

(8) $6,000.—Slaughter v. Van 
Winkle, 2 P.2d 789, 21-3 Cal. 573— 
30 aj. p 1163 note 80 [c]. 

(9) $5,000.—^Buteau v. Naegeli, 215 
N.Y.S. 823, 216 App.Div. 833, modify¬ 
ing 208 N.T.S. 604, 124 Misc. 470— 
30’C.J. p 1158 note 80 [dL 


(10) $3,500—^Decker v. Fair, 193 
N.W. 288, 222 Mich. 507. 

(11) Other amounts.—^Allen v. 
Rossi, 146 A 692, 128 Me. 201—30 
C.J. p 1153 note 80. 

84. Held not excessive 

(1) $25,000.—Mulock v. Ulizio, 129 
A 204, 3 N.J.Misc. 631. 

(2) $20,000.—^Regenvetter v. Ball, 
229 P. 321, 131 Wash. 155. 

(3) $15,000.—Sonneman v. Atkin¬ 
son, 238 N.W. 632, 121 Neb. 752. 

(4) $12,000—Hyatt v. McCoy, 140 
S.E 807, 194 N.C. 760. 

(5) $10,000.—Coates v. Slusher, 
222 P. 311, 109 Or. 612—30 C.J. p 
1153 note 81 [aJ. 

<6) $9,000.—Boyd v. Strickland, 
237 N.W. 729, 58 S.D. 501. 

(7) $6,000. 

IlL—^Rogers v. Smith, 227 Ill.App. 
70. 

R.I,—^Hargraves v, Ballou, 131 A 
643, 47 R,I. 186. 

(8) $5,000. 

Ala.—Alexander v. Johnson, 31 S.W. 

2d 304, 182 Ark. 270. 

Cal.—^Lomax v. Haglund, 91 P.2d 
210, 33 Cal.App.2d 233. 

Ind.—Judah v. Goldsmith, 164 N.E. 

496, 90 Ind.App. 81. 

Neb.—Holst V. Warner, 216 N.W. 
659, 116 Neb. 208. 

Ohio.—^Heitman v. Slee, 182 N.E. 659, 
43 Ohio App. 302. 

Tenn.—^Howe v. Myers, 3 Tenn.App. 
690. 

Wash.—^Kenworthy v. Richmond, 163 
P. 924, 95 Wash. 407. 

(9) $4,000.—^Johnson v. Lilndauist, 
224 N.W. 839, 177 Minn. 270—30 C.J. 
p 1153 note 81 Ch]. 

(10) $3,500.—Amellin v. Leone, 159 
A 293, 114 Conn. 478. 

(11) $3,000.—Darnell v. McNich- 
ols, 122 S.W.2d 808, 22 Tenn.App. 
387—30 CJT. p 1153 note 81 [ij. 

(12) $2,000.—^Daleiden v. Stevens, 
209 N.W. 94, 235 Mich. 111. 

(13) $1,000.—Kinnaird v. Norris, 
160 S.W.2d 722, 25 Tenn.App. 60. 

(14) Other amounts. 

Me.—^Phillips V. Cummings, 138 A 
867, 126 Me. 603^—^Hurdle v. Lang, 
134 A 193, 126 Me. 618—Went- 
! worth V. (Jerrish, 118 A 416, 121 
I Me. 583. 


Vt.—Shedrick v. Lathrop, 172 A 630,. 

106 Vt. 311. 

30 C.J. p 1153 note 81. 

85. Kan.—Bracken v. Champlin, 220“ 
P. 1027, 114 Kan. 882. 

86b Held excessive 

(1) $160,000.—Overton v. Overton, 
246 P. 1095, 121 Okl. 1. 

(2) $100,000.—Oskamp v. Oskamp,. 
152 N.E. 208, 20 Ohio App. 349. 

(3) $90,000.—Scharwath v. Brooks, 
146 A 727, 7 N.J.Misc. 397. 

(4) $25,000. 

Fla.—Clark v. Orr, 173 So. 155, 127’ 
Fla. 411. 

Wash.—^Phillips v. Thomas, 127 P- 
97, 70 Wash. 533, 42 L.R.A,N.S., 
582, Ann.Cas.l914B 800. 

(5) $9,000.—^Ebmeier v. Ebmeier, 
231 N.W. 145, 120 Neb. 13. 

(6) $7,600.—Thompson v. Thomp¬ 
son, 6 P.2d 617, 166 Wash. 270. 

(7) $3,000.—Kulhanek v. Kulhan- 
ek, 278 N.W. 563, 134 Neb. 849. 

(8) Other amounts.—^Mussellem v. 
Frenn, 225 P. 370, 101 Okl. 45—30 C 
J. p 1153 note 82. 

87b Wyo.—Worth v. Worth, 68 P.2d' 
881, 891, 51 Wyo. 488, citing Cor¬ 
pus Juris. 

Held uot excessive 

(1) $125,000,—Woodhouse v- 

Woodhouse, 180 A 758, 99 Vt. 91. 

(2) $100,000.—Mohn v. Tingley,. 
217 P, 783. 191 Cal. 470. 

(3) $26,000.—^Bradbury v. Brooks, 
257 P. 359, 82 Colo. 133. 

(4) $20,000. 

Mont.—Wallace v. Wallace, 279 PL 
374, 92 Mont 489, 66 AL.R. 587. 
Okl.—Fife V. Adair. 47 P.2d 145, 173 
Okl. 234. 

(5) $18,000.—^Richards v. Ixirle- 
berg, 79 F.2d 413, 65 App.D.O. 57,. 
certiorari denied 56 S.Ct 178, 296 
U.S. 642, 80 LEd. 456. 

(6) $15,000. 

Colo.—McAllister v. McAllister, 209^' 
P, 788, 72 Colo. 28. 

Mio.—^Hol^nghausen v. Ade, 283 S.W. 
39, 289 Mo. 362. 

N.J.—^Renner v. Renner, 136 A 707,. 

5 N.J.Misc. 411. 

80 C.J. p 1153 note 83 £a]. 

(7) $13,500.—^Harlow v. Harlow, 
143 S.E. 720, 162 Va. 910, certlorarS 
denied Harlow v. Cowles, 49 S.Ct^ 
483, 279 n.S. 869, 78 L.Ed. 1006. 
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§ 697. Definition and General Nature 

The term “criminal conversation" is synonymous with 
“adultery." The cause of action Is founded on the viola¬ 
tion of the fundamental right of exclusive sexual inter¬ 
course between spouses and also on the loss of con¬ 
sortium. 

In its general and comprehensive sense, the term 
^^criminal conversation” is synonymous with “adul¬ 
tery ;”88 in its more limited and technical sig¬ 
nification it may be defined as adultery in the as¬ 
pect of a tort.^® The abbreviation “crim. con.” 
means criminal conversation and the courts will 
take judicial notice of its meaning.®® 

General nature of the tort. While the fundamen¬ 
tal right violated by criminal conversation is that 
of exclusive sexual intercourse which the law grants 
as a necessary consequence of the marriage rela¬ 
tion,®^ the law also bases recovery on the loss of 
consortium®^ and other matters.®® The foundation 
of the action is injury to marital rights,*®^ and the 
tort is considered as an invasion of conjugal rights 
rather than of property rights.®^ 


§ 698, Right of Action and Defenses 

a. In general 

b. Elements of cause of action 

c Defenses 

d. Limitations 

a. In (xeneral 

In the absence of statutes abrogating such action, 
a husband or wife ordinarily may sue for criminal con¬ 
versation. 

In the absence of statutes abrogating the action, 
a husband has the right to sue for criminal conver¬ 
sation with his wife,®® and this right of action is 
not affected by the married women’s acts, so call¬ 
ed.®*^ A right of action exists also against one who 
aids and abets in the commission of the wrong.®® 

Wife^s right of action. The common law did 
not recognize the right of the wife to sue for crim¬ 
inal conversation with her husband,®® but under the 
modern doctrine the right of the wife to maintain 
the action is generally recognized,^* except where 


<S) $7,500. 

CaL—Marckwardt v. Hayworth, 16 
P.2d 328, 127 Cal.Ajpp. 738. 

Mo.—^Raleigh v, Raleigh, App,, 6 S. 
W.2d 683. 

N.Y.—Cochran ▼. Cochran, 111 N.T. 
S. 588, 127 App.Div. 319, reversed 
on other grounds 89 N.S. 470, 196 
N.T. 86. 24 LI.R.A..N.S.. 160, 17 
Ann.Cas. 782. 

Wyo.—Worth v. Worth, 68 P.2d 881, 
61 Wyo. 488. 

(9) $7,000—Hayward v. Ham, Mo. 
App., 59 S.W.2d 726. 

(10> $6,500.—^Brandt v. Brandt, 
189 So. 275, 138 Pla. 243—30 CJ. P 
1153 note 83 £d}. 

(11) $6,000.—^Mayer v. Malloy, 568 
P. 453, 92 Cal.App. 464. 

(12) $4,500. 

Me.—Block V. Block, 188 A. 873, 132 
Me. 202. 

R.I.—Tjllinghast v. Sawyer, -68 A. 
478. 

(1'3) $2,500.—Girardln v. Glrardln, 
126 A. 634, 2 KJ.Misa 1104. 

(14) $2,000.—Rockwell v. Rock¬ 
well, 281 N.W. 718, 181 Minn. 13, 

(15) $1,500.—Sweeney, v. Carter, 
137 S.W.2d 893, 24 Tenn.i^pp. 6. 

(16) Other amounts. 
CaL-^Pltzpatrick v. Clark, 80 P.2d 

183, 26 CaLApp.2d 710. 

Mo.—Porter T. Porter, App., 258 S. 
W. 76. 

30 C.J. p 1153 note 88. 

88. Del.—Rash v. Pratt, 111 A. 226, 
1 W.W.Harr. 18. 

80 C.J. p 1163 note .85. 


89. Ky.—^Turner v. Heavrin, 506 S. 
W, 23, 182 Ky. 65. 

Other (lelinitio]i. 

“Criminal conversation" Is the de¬ 
filement of the marriage bed, sexual 
intercourse of an outsider with hus¬ 
band or wife, or a breaking down of 
the covenant of fidelity.—^Toung v. 
Young, 184 So. 187, 236 Ala 627. 

90. U.S.—Gibson V. Cincinnati Bn- 
quirer, CC.Ohio, 10 F.Cas.No.6,392, 
2 Fllpp. 121, 125. 

91. Iowa—Newcomer v. Ament, 242 
N.W. 82, 214 Iowa 307. 

N.C.—^Bryant v. Carrier, 198 S.E. 619, 
214 N.C 191. 

Ohio.—^Baltrunas v. Baubles, I'd 4 N. 

B. 747, 23 Ohio App. 104. 

ILL—^Hargraves v. Ballou, 131 A. 
643, 47 R.L 186. 

Tenn.—^Darnell v. McNlchoIs, 122 8. 
W.2d 808, 22 Tenn.App. 287—Stepp 

V. Black, 14 Tenn.App. 153. 

Wis.—Woodman v. Goodrich, 291 N. 

W. 768, 234 Wls. 665. 

30 C.J. p 1153 note 88. 

Gist of 'wroxig 

In criminal conversation, fact of 
adultery is all important, and ^st of 
wrong to husband is shame and dis¬ 
honor brought on him, and hazard 
of having to maintain spurious is¬ 
sue; to a wife same shame and dis¬ 
honor, and hazard to her right of 
having a clean man and healthy 
children.—^Demlng v, Lelslng, '213 N. 
T-S. 213, 214 App.Div. 398. . 

98. Ala.—Young v. Young, 184 So. 
187, 236 Ala. 627. 

Me.—Allen v. Rossi; 146 A. 682, .^8 
Me. 201. 


Pa.—^Matusak v. Kulczewski, 146 A. 

94, 296 Pa 208, 68 A.L.R. 657. 
Tenn.—^Darnell v. McNIchols, 122 S. 

W.2d 808, 22 Tenn.App. 287. 

30 C.J. p 1153 note 89. 

9^ Pa—^Matusak v. Kulczewski, 
145 A. 94, 295 Pa 208, 68 A.L,.R. 
657. 

Bamily honor, eta 
Recovery for criminal conversa¬ 
tion Is based on loss of consortium 
and services, injury to social posi¬ 
tion, impairment of family honor, 
and mental' suffering.—^Matusak v. 
Kulczewski, supra 

94, Conn.—^Norton r. Warner, 9 
Conn. 172. 

95. Ala—^Long v. Booe, 17 So, 716, 
106 Ala 670. 

30 O.J. p 1153 note 91. 

9B. Ala.—^Young v. Young, 184 So. 
187, 236 Ala 627. 

Mich.—^Bean v. McEarland, 278 N. 

' W. 332, 280 Mich. 19. 

•30 C.J. p 1153 note 93. 

97. N.H.—Cross v. Grant, 62 N.H. 

676, 13 Am.S.B. 607. 

30 CJ. p 1154 note 94. 

99. Mass.—^McGrath v. Sullivan, 21 
K.B.2d 533. 303 Mass. 327. 

99. Ala—Young y. Young, 184 So. 

187‘, 236 Ala 627. 

30 C.J. p 1154 note 96. 

1. Ala-r-Young V. Young, supra 
Ky.—^Roberts v. Roberts, 18 S.W.2d 
981., 230 Ky. 166. 

N.T.—Oppepheim v. Kridel, 140 N.B. 
. 227 , 536, N.Y. 166, modifying 188 
N.Y.S. 1^7/ 204 App.Dlv, 305,.fpd 
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the cause of action has been abolished by statute, as 
shown infra this section. 

Statutory abolition of action. In some jurisdic¬ 
tions the right of action for criminal conversation 
has been abolished by statutes which have been 
construed and held valid.^ 

b. Elements of Cause of Action 

The elements of the cause of action necessary to be 
shown are actual marriage between the spouses and the 
illicit intercourse during the coverture. 

To sustain an action for criminal conversation 
two things must be established: (1) An actual mar¬ 
riage between the spouses.^ (2) Sexual intercourse 
between defendant and the guilty spouse during the 
coverture.^ 

It is not necessary to prove that defendant was 
moved by hatred, revenge, or passion toward the 
husband.5 

Alienation of affections is not a necessary ele¬ 
ment of the tort,® being merely matter in aggrava¬ 
tion of damages, as shown infra § 706. 

Pecuniary damage. It is not necessary to show 


pecuniary damage, the violation of plaintiff’s mari¬ 
tal rights being sufficient to give a cause of ac- 
tion,7 and to justify an allowance of at least nom¬ 
inal damages, as shown infra § 706; and it is un¬ 
necessary to show loss of the wife’s ser\'ices re¬ 
sulting from her debauchment.® 

c. Defenses 

(1) In general 

(2) Condonation 

(3) Connivance or consent 

(4) Divorce or separation 

(1) In General 

Matters not going to the gist of the tort have been 
held not to constitute a defense to an action for criminal 
conversation. 

In an action for criminal conversation, the pre¬ 
vious unchaste character of the guilty spouse,® that 
defendant did not know that plaintiffs wife was a 
married woman,^® or that the wife of plaintiff also 
has a cause of action for the same injuryii is nc 
defense. So too a right of action for criminal con¬ 
versation is not barred because suit is brought by 
collusion between the plaintiff and his wife, the 


reargrument denied 142 N.E. 317, 
236 N.T. 643. 

Va.—^Newsom v. Fleming, 181 S.B. 
393, 165 Va. 89. 

Wis.—Woodman v. Ooodricli, 291 N. 

W. 768, 234 Wls. 5S5. 

30 C.J. p 1154 notes 97, 98. 

2. Ala.—Young v. Young, 184 So. 
187, 236 Ala. 637. 

Mich.—Bean v. McFarland, 273 N. 

W. 332, 280 Mich. 19. 

N.J.—Bunten v. Bunten, 192 A 727, 
15 N.J.Misc. 532. 

N.Y.—^Hanfgam v. Mark, 10 N.R2d 
556, 274 N.Y. 570, amending re¬ 
mittitur 8 N.B.2d 47, 274 N.Y. 22, 
reversing 289 N.Y.S. 143, 248 App. 
Div. 325, affirming 286 N.Y.S. 335, 
159 Misc. 122, affirmed 292 N.Y.S. 
1012, 249 App.Div. 778, appeal dis¬ 
missed 5 N.B.3d 386, 272 N.Y. 671, 
appeal dismissed 58 S.Ct. 57, 302 

U. S. 641, 82 L.Bd. 498—Vanderbilt 

V. Hegeman, 284 N.Y.S. 586, 157 
Misc. 908. 

Statute oonstxned 

In construing a statute abolishing 
all civil actions for alienation of 
affections, criminal conversation, 
and seduction of any female person 
of age of twenty-one years or over, 
and actions for breach of contract 
to marry, no stress should be placed 
on use of the word ''and'* in coupling 
"criminal conversation" with "se¬ 
duction," especially where such 
words were set off by commas in the 
title of the act; and under such a 
statute it was held that the legisla¬ 
ture Intended to wipe out all causes 
of action enumerated, except actions 

42 C.J.S.—23 


for the seduction of a female under 
twenty-one years of age, and it was 
not the intent of legislature to abol¬ 
ish the cause of action by the hus¬ 
band and to leave to the wife a 
cause of action against another wo¬ 
man for such acts, the use of the 
term "female person" being inaptly 
applied to actions for alienation of 
affections or criminal conversation, 
since these relate to husband and 
wife, and there is no cause of action 
for alienation of affections or crim¬ 
inal conversation with a female, as 
such.—^Young v. Young, 184 So. 187, 
236 Ala. 627. 

Cximiaal oauses of actloiL not abol¬ 
ished 

Ala.—^Young v. Young, supra. 
Operation of saving or exemption 
provision 

Saving clause of act abolishing 
common-law actions of alienation of 
affections, criminal conversation, se¬ 
duction, and breach of contract to 
marry, which exempts from provi¬ 
sions of act suits for alienation of 
spouse's affections against parent, 
brother, sister, or person in loco par¬ 
entis of spouse was held not to save 
action for criminal conversation 
even as against spouse's parent.— 
Bean v. McFarland, 273 N.W. 332, 
280 Mich. 19. 

3. Wis.—Woodman v. Goodrich, 291 
N.W. 768, 789, 234 Wis. 566, quot¬ 
ing corpus JurlB. 

30 O.J. p 1154 note 3. 

4. Mo.—McCoy v. Hill, 246 S.W. 
582, 296 Mo. 135. 

Wis.—Woodman v. Goodrich, 291 N. 
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W. 768, 769, 284 Wis. 565, quoting 
Corpus Juris. 

30 CJ. p 1154 note 4. 

5. U.S.—Colwell V. Tinker, 62 N.R 
668 , 169 N.Y. 531, 98 Am.SR. 587, 
58 L.R.A. 765, affirming 72 N.Y.S. 
505, 65 App.Div. 20, affirming 71 
N.Y.S. 953, 35 Misc. 330, and af¬ 
firmed 24 S.Ct 505, 193 U.S. 473, 
48 L.Bd. 754. 

& Ohio.—Baltrunas v. Baubles, 154 
N.R 747, 23 Ohio App. 104. 

Or.—Disch v. Closset, 244 P. 71, 118 
Or. 111. 

R.I.—^Hargraves v. Ballou, 131 A. 
643, 47 RL 186. 

Tenn,—Darnell v. McNlchols, 122 S. 

W.2d 808, 22 Tenn.App. 287. 

30 C.J. p 1154 note 9. 

Alienation of affections generally see 
supra §§ 660-696. 

7. Ohio.—^Baltrunas v. Baubles, 154 
NJE. 747, 23 Ohio App. 104. 

•30 C.J. p 1154 note 11. 

& Ohio.—Baltrunas v. Baubles, su¬ 
pra. 

30 C.J. IP 1155 note 13. 

9i. Mo.—^Lewellen v. Haynie, 287 S. 
W. 634—McCoy v. Hill. 24$ RW. 
582, 296 Mo. 135. 

N.Y.—^Madison v. Neuburger, 224 N. 
Y.S. 461, 464. 130 Misc. 650, citing 
Corpus JnztSr 
•30 C.J. p 1157 note 58. 
lOi N.Y.—^Madison -v. Neuburger, 
supra, citing Corpus Juris. 

30 C.J. p 1167 note 56. 

11 . Mich.—^Johnston v. Disbrow, 10 
N.W. 79, 47 Mich. 69. 

, 30 C.J. p 1167 note 61. 
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offense not being the result of collusion.^^ Also the 
fact that plaintiff had allegedly ceased to have af¬ 
fection for his spouse prior to her illegal relations 
with defendant has been no bar to the action.^^ 

Misconduct of plaintiff. The fact that plaintiff 
was himself or herself of a dissolute character^^ 
or cruel toward the participating spouse^® will not 
bar the action. 

(2) Condonation 

Condonation op cohabitation after knowledge of the 
infidelity Is not a defense. 

Condonation or cohabitation with the guilty 
spouse after knowledge of his or her infidelity is not 
a defense to an action for criminal conversation.^® 

Permitting zvife afterward to live with defendant 
Plaintiffs original cause of action against a se¬ 
ducer is not extinguished by his subsequent agree¬ 
ment with the latter that the wife should remain 
with and keep house for him.i^ 

(3) Connivance or Consent 

The consent of the plaintiff to, or connivance at, the 
illicit relations is a valid defense, but the consent of the 
offending spouse to the illicit intercourse does not defeat 
the action. 

Plaintiffs consent to, or connivance at, the illicit 
relation between defendant and the guilty spouse is 
a valid defense to a subsequent action for crim- 
inal conversation.^® It has been held that conni¬ 
vance may be the passive permitting of the adul¬ 
tery,as well as the active procuring of its com¬ 
mission.®® 

Facts showing consent or connivance. Both 


knowledge of, and acquiescence in, the wrong must 
be shown to establish consent or connivance.®^ A 
husband may properly watch his wife, whom he 
suspects of adultery, that he may obtain proof of 
the fact in order to maintain an action for criminal 
conversation, without being guilty of connivance,®® 
and if he merely knows that the wife is going to 
commit the wrong and permits her to do so this 
does not constitute connivance such as will bar a 
subsequent action for criminal conversation.®® The 
husband cannot be charged with connivance or con¬ 
sent merely because he was negligent with respect 
to his wife’s conduct, and so permitted opportuni¬ 
ties for crime when he had no suspicion of her in¬ 
fidelity;®^ but he is not justified in making oppor¬ 
tunities for her to violate her marriage vows, and 
if he does so this may be considered in awarding 
damages, as shown infra § 706. 

Mere condonation does not show consent or con¬ 
nivance barring the action.®® 

Illicit acts with other persons. The fact that the 
husband consented to his wife’s illicit relations with 
other men is not of itself a bar to an action for 
her criminal conversation with defendant,®® but if 
the husband’s consent amounted to a general license 
to conduct herself improperly with anyone,®*^ as 
where the husband permitted the wife to be a pros¬ 
titute,®® he cannot maintain an action for her crim¬ 
inal conversation with defendant. However, if the 
husband’s consent is otherwise established, it is, of 
course, not essential to show that he went so far as 
to permit his wife to live as a prostitute in order 


la. Ill,—Rea V. TucOcer, 51 Ill. 110, 
99 Am.D. 539. 

Connivance as defense see inf^ sub¬ 
division c (3) of this section. 

13. N.T.—^Ballot v. Weinstein, 584 
N.T.S. 871, 248 App.Div, 831. 

14. Mo.—^Lewellen v. Haynie, 287 S. 
W. 834. 

Pa.—Matusak v. Kulczewski, 145 A. 

94. 295 Pa. 308, 68 AL.R. 557. 

30 C.J. p 1156 note 39. 

15. N.Y.—Cole V. Beyland, 67 N.T. 
S. 1024. 

Vt—Jenness v. Simpson, 78 A. 886, 
84 Vt 127. 

13. Me.—Guilbault v. Marcoux, 116 
A. 468, 121 Me. 568. 

30 aj. p 1155 note 15. 

Condonation as miti^atinir damagres 
see intra S 706. 

17. N.H.—^Brown v. Spaulding, 4 A. 
394, 63 N.H. 622. 

18. Ky.—^Pierce v. Crisp, 86 S.W.3d 
293, 260 Ky. 519. 

Ma—^Nadeau v, Dallalre, 168 A, 778, 
132 Me. 178. 

Md.—^Murrell v. Culver, 118 A, 808, 
141 Md. 349. 


Mo.—^Lewellen v. Hasmie, 287 S.W. 
634. 

N.C.—^Barker v. Dowdy, 25 S.E.2d 
404, 223 N.C. 161. 

Tenn.—Stepp v. Black, 14 Tenn.App. 
153. 

30 CJ, p 1155 note 18. 

19. Ky.—^Pierce v. Crisp, 86 S.W. 2d 
293, 260 Ky. 519. 

Me.—Nadeau y. Dallalre, 168 A. 778, 
132 Me. 178. 

30 C.J. p 1155 note 20. 

2(1 Ky.—^Pierce v. Crisp, 86 S.W. 2d 
298, 260 Ky. 519. 

Ma—^Nadeau v. Dallalre, 168 A, 778, 
182 Me. 178. 

21. Tenn.—Stepp v. Black, 14 Tenn, 
App. 153. 

30 C.J. p 1165 note 27. 

22 . N.J.—Inderlled v. Bullen, 77 A. 
469, 80 N.J.Law 7. 

Tenn.—Stepp v. Black, 14 Tenn.App. 
153. 

28. Mo.—^Lewellen v. Haynie, 25 S. 

W.2d 499, 504, citing Corpus Juris. 
Tenn.—Stepp v. Black, 14 Tenn.App. 
153. 

30 C.J. p 1155 note 29. 
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24. Tenn.—Stepp v. Black, supra. 

30 C.J. p 1156 note 80. 

To sliow a ImsbaaiA’s consent to 
or connivance at his wife’s adulter¬ 
ous relations, the course pursued by 
him much have shown such indiffer¬ 
ence to, and acquiescence in, her con¬ 
duct and attitude toward her para¬ 
mour as afforded their amour full 
opportunity to develop.—^Murrell v. 
Culver, 118 A. 803, 141 Md. 349. 

25. Iowa.—Stumm v. Hummel, 39 
Iowa 478. 

30 C.X p 1156 note 83. 

26h N.H.—Sanborn v. Nellson, 4 N. 
H. 601. 

27. Ky.—Pierce v. Crisp, 86 S.W.2d 
293, 297, 260 Ky. 619, citing Cor¬ 
pus Juris. 

N.T.—Schom v. Berry, 17 N.T.S. 
572, 63 Hun 110. 

28. Ky.—Pierce v. Crisp, 86 S.W. 2d 
298, 297, 260 Ky. 519, citing Cor- 
pna JQilik 

[ 30 OJ. p 1166 note 23. 
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to bar his right of action.29 

Connivance at, or consent to, future misconduct 
is no defense to an action for past criminal con- 
versation.3® 

Consent of participating spouse. The consent of 
the husband^^ or wife^^ intercourse with defend¬ 
ant does not defeat the injured spouse’s right of ac¬ 
tion. Conversely, the fact that the intercourse was 
obtained without the wife’s consent will not bar the 

action.33 

(4) Divorce or Separation 

In the absence of contrary statutes, a divorce spouse 
may bring action for criminal conversation occurring 
prior to the divorce. The mere fact of separation will not 
bar an action for criminai conversation during separa¬ 
tion. 

In the absence of statutory provisions to the con¬ 
trary,a divorced spouse may maintain an action 
for criminal conversation occurring prior to the 
divorce.^® However, if a husband was in posses¬ 
sion of facts which would have been a complete de¬ 
fense to the suit for divorce, and made no defense 
thereto, the decree has been held conclusive against 
their existence, and a subsequent action for the 
criminal conversation grounded on them will be 
barred.3® The bringing of an action for divorce by 
a wife on the ground of adultery does not bar an 
action by the husband for criminal conversation oc¬ 
curring prior to the time of bringing the divorce 
action^? or between the time of bringing the di¬ 
vorce action and the final decree therein.^® 

Before commission of act. A valid divorce will 
probably bar an action for criminal conversation 
occurring after such divorce because marriage is 


an essential element of the cause of action, as 
shown supra subdivision b of this section, but a 
void divorce is no defense to an action for crim¬ 
inal conversation occurring after such divorce.39 

Separation. The mere fact of separation will not 
bar an action for criminal conversation occurring 
during separation.^® While it has been held that 
a separation induced by the fault of plaintiff is no 
defense to the action,^^ it has also been held that 
a separation is a defense to an action for criminal 
conversation unless such separation was induced 
by defendant’s alienation of the plaintiff’s wife.'*^ 
Where the spouses are living apart under articles 
of separation, the consortium being voluntarily re¬ 
linquished, it has been held that the husband has 
no right of action.43 However, the wrongful de¬ 
sertion of a wife by her husband has been held 
not to preclude her from recovering for criminal 
conversation subsequent to such desertion.**^ 

d. Limitatioiis 

The statute of limitations may be pleaded in bar to 
an action for criminal conversation. 

A Statute of limitations expressly relating to ac¬ 
tions for criminal conversation may be set up in 
bar.45 

The application of general statutes of limita¬ 
tions to actions for criminal conversation is con¬ 
sidered in the C.J.S. title Limitations of Actions §§ 
73, 74, also 37 C.J. p 776 notes 84-87. 

§ 699. Form of Action 

The form of the action for criminal conversation is 
ex delicto, and recovery may be had either In trespass 
or In case. 


29. Ill.—^liowe V. Massey, 62 Ill, 47. 

SO. N.H.—Brown v. Spaulding, 4 A. 
394, 63 N.H. 622. 

31. D.C.—^Dodge V. Rush, 28 App. 
D.C. 149, 8 Ann.Cas. 67L 

30 C.J. P 1166 note 35. 

32. Ga.—^Davis v. Cochran, 156 S.E. 
379, 42 Ga.App. 215. 

N.C.—Bryant v. Carrier, 198 S.B. 619, 
214 N.C. 191—Chestnut v. Sutton, 
176 S.B. 743, 207 N.C. 266. 

30 C.J. p 1156 note 36. 

Spouse as seducer 
In husband's action for criminal 
conversation, fact that defendant was 
let into adulterous relation through 
acts and practices of wife instead of 
himself being seducer was immateri¬ 
al.—^Pierce v. Crisp, 86 S.W.2d 293, 
260 Ky. 619. 

33. Mich.—^Bgbert v. Greenwalt, 6 
N.W. 654, 44 Mich. 245, 38 Am.R. 
260. 

30 C.J. p 1156 note 87* 


34b Iowa.—^DufiC v. Henderson, 183 
N.W. 475, 191 Iowa 819. 

30 C.J. p 1167 note 48. 

35. Ky.—^Pierce v. Crisp, 86 S.W.2d 
293, 296, 260 Ky. 519, citing Cor¬ 
pus Juris. 

Or.—Disch v. Closset, 244 P. 71, 118 
Or. 111. 

30 C.J. p 1157 note 49. 

33. Mich.—Gleason v. Knapp, 22 N. 
W. 865, 56 Mich. 291, 56 Am.R. 
388. 

30 C.J. p 1167 note 50. 

37- N.T.—^Purdy v. Robinson, 117 
N.Y.S. 296, 133 App.Div. 166. 

38. N.T.—^Purdy v. Robinson, su- 
pra^Wolf v. Wolf, 181 N.T.S. 368, 
111 Misc. 391, reversed on other 
grounds 185 N.Y.S. 37, 194 App. 
Div. 33. 

39. N.T.—^Bemey v. Adriance, 142 N. 
Y.S. 748, 167 App.Div. 628. 

30 C.J. p 1167 note 64. 

40. Ky.—^Pierce v. Crisp, 86 S.W.2d 

355 


293, 296, 260 Ky. 519, citing Cor¬ 
pus Juris. 

Miss.—^Brister v. Dunaway, 115 So. 
36, 38, 149 Miss. 5, citing Corpus 
Juris. 

N.C.—^Bryant v. Carrier, 198 S.R 
619, 621, 214 N.a 191, quoting 
Corpus Juris. 

30 C.J. p 1156 note 42. 

41. Miss.—Brister v. Dunaway, 115 
So. 36, 38, 149 Miss. 5, citing Cor- 
pus Juris. 

30 C.J. p 1156 note 43. 

42. Pa.—Silvemali v. Westerman, 2 
Kulp 7. 

30 C.J. p 1157 note 46. 

43. Pa.—Pry v. Drestler, 2 Teates 
278. 

30 C.J. p 1156 note 45. 

44. Pa.—^Lear v. Bristow, 9 PaJ)lst 
& Co. 458. 

4& N.T.—Currie v. Gardenier, 69 N. 
Y.S. 245, 69 App.Div. 319. 

30 CJ. p 1157 note 64. 
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The form of the action for criminal conversa¬ 
tion is ex delicto,^® and plaintiff spouse may recover 
either in trespass^*^ or in case.^^ The usual prac¬ 
tice is to bring the action in case, as being more 
in consonance with the consequentiality of the dam¬ 
ages recoverable.^® 

§ 700. Pleading 

a. Declaration or complaint 

b. Plea or answer 

c. Issues, proof, and variance 

a. Declaration or Complaint 

In an action for criminal conversation, the declaration 
or complaint must allege sexual Intercourse betv/een the 
defendant and the participating spouse and a marriage 
existing between such spouse and the plaintiff at the 
time of said sexual intercourse. 

In addition to the necessary requisites of a dec¬ 
laration or complaint generally the allegations must 
show the existence of the essential elements of this 
particular tort^® that is, sexual intercourse between 
defendant and the participating spouse,and a 
marriage existing between such spouse and plain¬ 
tiff at the time of the said sexual intercourse.^^ Jt 
is permissible for plaintiff to allege matter in ag¬ 
gravation of damages.®® 

It is unnecessary to allege that the participating 


spouse was plaintiff’s wife or husband at the time 
the suit was brought;®^ that defendant®® or a co¬ 
defendant®® knew the participating spouse to be the 
spouse of the plaintiff at the time the offense was 
committed; and that plaintiff did not connive at 
the offense®^ or the means by which the seduction 
was accomplished.®® 

Place and time. The place at which the adultery 
occurred need not be set forth®® and the time of 
the alleged wrongful act may be laid with a con- 
tinuando.®® Where the time and place of the of¬ 
fense are not specifically alleged, the court may in 
its discretion order the plaintiff to furnish a bill 
of particulars ;®^ but the order is purely discretion¬ 
ary and refusal to grant it is ordinarily not error,®2 
and a motion for a bill of particulars has been held 
properly refused where the complaint gives one pre¬ 
cise date as the starting point of the investigation 
of adultery followed by the usual allegation of the 
repetition of the offense charged on divers days, 
etc.®® 

Joinder with alienation. While actions for alien¬ 
ation and criminal conversation may properly be 
joined, as shown in Actions §§ 75, 92, such causes 
of action should be stated in separate counts.®^ 
Where they are joined, recovery may be had for 
criminal conversation although there is no proof of 


46. Del.—Hollett v. Wilmington 
Trust Co., 172 A, 763, 6 W.W.Harr. 
170. 

47. U.S.—Tinker v, Colwell, N.T., 
24 act 606, 193 U.a 473, 48 L.Ed. 
764. 

30 C.J. p 1157 note 67. 

48. TJ.S.—^Tinker v. Colwell, supra. 
30 C.J. p 1158 note 68. 

49- m. —^Browning v. Jones, 52 Ill. 
App. 697. 

50. Allegations keld snlftGiexLt 
<1) In general. 

Cal.—^Lomax v. Haglund, 91 P.2d 
210, 33 CaLApp.2d 233. 

Colo.—^Bradbury v. Brooks, 267 P. 
359, 82 Colo. 133. 

N.J.—^Manlove v. Harper, 160 A, 93, 
109 N.J.Law 18. 

N.C.—Chestnut v. Sutton, 176 S.E. 
743, 207 N.C. 266. 

Tenn.—^Darnell v. McNlchols, 122 S. 

W.2d 808. 22 Tenn.App. 287. 

Wis.—^Woodman v. Goodrich, 291 N. 
W. 768, 234 Wis. 565. 

(2) In action for criminal conver¬ 
sation with plaintiffs wife and alien¬ 
ation of her affections where com¬ 
plaint alleged that things complained 
of were carried on over plaintiffs 
protest and that plaintiff had plead¬ 
ed with wife to give up defendant 
complaint was not defective because 
it appeared therein that plaintiff, 
with knowledge of adulterous rela¬ 


tions between defendant and plain¬ 
tiffs wife, continued for some 
months to cohabit with her.—^Barker 
V. Dowdy, 26 S.B.2d 404, 223 N.C. 
151. 

AUegatloiui held insnAeient 
A wife who alleges that defendant 
lives meretriciously with, and as¬ 
sumes the name of, the wife's hus¬ 
band, and that such conduct tends to 
prejudice the wife's standing in the 
community, and charges no libel, 
slander, or alienation of affections, 
and does not allege that the wife 
still lives with her husband, or that 
defendant caused the wife to cease 
living or cohabiting with her hus¬ 
band, fails to state a cause of action. 
—Hodecker v. Strieker, 89 N.T.S. 
516. 

61. Wis,—Woodman v. Goodrich, 291 
N.W. 768, 234 Wxs. 566. 

SO C.J. p 1168 note 75. 

58. Ind.—^Hauck v. Grautham, 22 
Ind. 58. 

Wis.—^Woodman v. Goodrich, 291 N. 
W. 768, 234 Wis. 666. 

58. N.T.—Oppenhelm v, Krldel, 198 
N.T.S. 167, 204 App.Div. 305, modi¬ 
fied on other grounds 140 N.B. 227, 
236 N.T. 166, 28 A.L..R. 320, mo¬ 
tion denied 142 N.B, 261, 236 N.T. 
607, and reargument denied 142 N. 
B. 317, 236 N.T. 643. 

30 C.J. p 1168 note 78. 
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64. Ind.—Wales v. Miner, 89 Ind. 
118. 

56. Ind.—Wales v. Miner, supra. 
Mass.—McGrath v. Sullivan, 21 N.B. 

2 d 533, 303 Mass. 327. 

SG, Mass.—^McGrath v. Sullivan, su¬ 
pra. 

67. Neb.—Smith v. Meyers, 71 N. 

W. 1006, 62 Neb. 70. 

30 C.J. p 1158 note 81. 

58. Ind.—Wales v. Miner, 89 Ind. 
118. 

59. Ala.—Long v. Booe, 17 So, 716, 
106 Ala. 570. 

Neb.—Smith v. Meyers, 71 N.W. 1006, 
62 Neb. 70. 

ea Idaho.—Watkins v. Lord, 171 P. 

1133, 31 Idaho 352. 

30 C.J. p 1158 note 84. 

81. D.C.—^Vansant v. Lindsley, 2 
App.D.C. 421. 

Mich.—Gary v. Baton Circuit Judge, 
92 N.W. 774, 132 Mich. 106. 

30 C.J. p 1158 note 86. 

6 flL Neb.—Smith v. Meyers, 71 N.W. 

1006, 52 Neb. 70, 

80 C.J. p 1168 note 86. 

83- D.C.—^Vansant v. Lindsley, 2 
App.D.C. 421. 

30 C.J. p 1168 note 87. 

84. Tenn,—Darnell v. McNichols, 
122 S.W.2d 808, 22 TenmApP. 287. 
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alienation.^5 

Surplusage. Allegations charging an abduction 
may be treated as surplusage in a proper case.®® 

An awendnient of the complaint may be allowed 
in a proper case.®^ 

b. Plea or Answer 

Where the defendant relies on affirmative defenses, 
they should be specially pleaded. 

As an action for criminal conversation is in form 
ex delicto, as shown supra § 699, the plea of gen¬ 
eral issue is ‘W guilty,”®® but, since it puts in is¬ 
sue only the debauchery, as shoum infra subdivi¬ 
sion c of this section, if defendant intends to rely 
on plaintiff’s consent or connivance such defense 
should be specially pleaded.®® 

Where matter which should be pleaded as a par¬ 
tial defense is erroneously pleaded as a bar to the 
action, such plea is demurrable.'?® 

c. Issues, Proof, and Variance 

In accordance with general rules, the proof In an 
action for criminal conversation must correspond with, 
and be confined to, the Issues raised by the pleadings. 

In accordance with general rules, the proof in 
an action for criminal conversation must corre¬ 
spond with, and be confined to, the issues raised by 
the pleadings.'?^ In view of the nature of the tort, 
where exemplary damages are recoverable, such 
damages are in issue where a cause of action is set 


forth even though no specific demand therefor is 
made in the pleadings,"^ and evidence of plaintiffs 
mental suffering has been held properly admitted 
on the issue of damages, although there was no spe¬ 
cial allegation thereof."® 

Proof of adultery is not confined to the precise 
time*?^ or place"?® alleged in the complaint. Where 
a charge of criminal conversation is alleged by a 
continuando, proof may be given thereunder of the 
wrongful act committed on any date within the time 
stated in the pleading and within the period of the 
statute of limitations."?® 

Neither the general character of plaintiff and 
spouse"?"? nor that of defendant^® or third persons"?® 
is ordinarily in issue in such actions, but specific 
reputation as to the matters in issue is relevant in 
so far as it bears on or affects any of the measures 
of damages.®® 

Under a general denial defendant can prove in 
bar only that he did not debauch the woman alleged 
to be plaintiffs wife.®^ However, in the absence 
of special statutory provisions to the contrary, un¬ 
der the general issue defendant may properly prove 
all matter in mitigation of damages,®^ such as plain¬ 
tiffs cruelty®® or dissolute character.®^ Under stat¬ 
utes providing that evidence of a partial defense 
is inadmissible unless specially pleaded, matter m 
mitigation of damages may not be shown under the 
general issue.®® 


65. Conn.—^Valentine v, Pollalc, 111 
A. 869, 95 Conn. 556. 

30 C.J. p 1159 note 93. 

66 . N.T.—Levy v. Harris, 51 N.T.S. 
963, 29 App.I>iv. 453. 

67. Ga.—^Wilson v. Brock, 68 S.B. 
497, 134 Ga. 782. 

80 C.J. p 1158 note 91. 

68 t Del.—^Hollett v. Wilmington 
Trust Co., 172 A. 763, 6 W.W.Harr. 
170. 

69. Iowa.—^Morning v. Long, 80 N. 
W. 390, 109 Iowa 288. 

70. N.T.—Cole V. Beyland, 67 N.T.S. 
1024. 

30 C.J. p 1159 note 14. 

71. 3Plaoe of marriage 

Bvidence of marriage In one state 
may be admitted under an allegation 
of marriage according to the laws 
of a different state, the variance be¬ 
ing regarded as Immaterial.—^Pretty- 
man V. Willicunson, 39 A. 731, 17 Del. 
224. 

Alienation of affections 

Where there is but one count, and 
that for criminal conversation, an 
attempt or otter to prove a case of 


simple alienation is rightly barred 
without proof of criminal conversa¬ 
tion.—Manlove v. Harper, 160 A. 93, 
109 N.J.Law 18. 

72. Iowa,—Morrow v. Scoville, 221 
N.W. 802, 206 Iowa 1134. 

73. Vt—^Frederick v. Moss, 92 A. 
16, 88 Yt 126. 

74. Pa.—'Mazzarella v. Whelan, 120 
A. 141, 276 Pa, 813. 

30 C.J. p 1169 note 2. 

75. Ala.—Long v. Booe, 17 So. 716, 
106 Ala, 570, 

30 C.J. p 1159 note 3. 

76. Idaho.—Watkins v. Lord, 171 
P. 1133, 31 Idaho 362. 

^Neb.—Smith v. Meyers, 71 N.W. 1006, 
62 Neb. 70. 

77. Pa,—^Matusak v. Kulczewski, 146 
A. 94, 95, 296 Pa, 208, 68 A.L.It. 
557, citing Coxpns Jozls. 

30 C.J. p 1159 note 99. 

78. Ill.—Crbse v. Butledge, 81 IlL 
266. 

79. N.C.—^Bryant v. Carrier, 198 S. 
R 619, 214 N.a 191. 

Pa,—^Matusak v. Kulczewski, 145 A. 
94, 295 Pa. 208, 68 A,L.R. 557. 
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80: Pa,—^Matusak v, Kulczewski, su¬ 
pra. 

Evidence relating to damages see in¬ 
fra § 706. 

81. Ga.—^Davis v. Cochran, 155 SJEl 
379, 380, 42 Ga,App. 215, Quoting 
Corpus Juris. 

30 C.J. p 1169 note 7. 

82. Mass.—Cutter v. Cooper, 125 N. 
E. 634, 234 Mass. 307. 

30 C.J. p 1159 note 9. 

83. Ind.—Coleman v. White, 43 Ind. 
429. 

84- Ind.—Harrison v. Price, 22 Ind. 
165. 

Vt—Shattuck v. Hammond, 46 Vt 
466, 14 Am.R. 631. 

8 ^ Mont—McKim v. Beiseker, 185 
P. 153, 56 Mont 330. 

30 C.J. p 1159 note 13. 

XmpeaohlTig testimony 
Defendant's testimony, on cross- 
examination, as to her knowledge of 
her hushcmd's illicit relations with 
another than plaintiff held admissi¬ 
ble, even though not pleaded in miti¬ 
gation of damages, in view of her 
direct testimony to contrary.—^Mor¬ 
row V, Scoville, 221 N.W. 802, 206 
Iowa 1134. 
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§ 701 

§ 701. Evidence 

a. In general 

b. Marriage 

c. Adultery 

a. In General 
The rules of evidence applicable In civil actions gen¬ 
erally apply In actions for criminal conversation. 

In accordance with general rules, the burden is 
on plaintiff to establish every material allegation 
in his declaration,®® and the burden of proving af¬ 
firmative defenses is on defendant.®*^ General rules 
also control the competency and relevancy of evi¬ 
dence in actions for criminal conversation.®® Dec¬ 
larations made by the wife, after the adultery which 
tend to show the husband's connivance thereat or¬ 
dinarily are not admissible against him in the ab¬ 
sence of a conspiracy between the spouses.®® The 
relation of a husband to his wife after her criminal 
conversation with his knowledge may, if not too re¬ 
mote, be considered as bearing on his connivance;®® 
but the fact that, when plaintiff was informed of 
the improper relation betv-^een his wife and defend¬ 
ant, he made little remark and continued to live 
with her is not evidence that he consented to such 
relation.®^ In the absence of evidence as to collu¬ 
sion prior to the criminal conversation, it is proper 


* to exclude proof of collusion of plaintiff and wife, 
subsequent to criminal conversation, to sue defend¬ 
ant for damages.®^ Evidence of plaintiff’s adul¬ 
tery®® or cruelty to his wife®^ is inadmissible as a 
defense. Statements made by the offending spouse, 
out of the presence of defendant, which merely 
show or tend to show what was the state of mind 
of the offending spouse at the time toward the other 
spouse, or toward defendant, or toward both are 
admissible.®® 

As in other civil actions, plaintiff must establish 
his cause of action by a preponderance of the evi¬ 
dence.®® 

b. Marriage 

The burden Is on the plaintiff to prove the marriage 
by strict proof rather than by evidence of mere co¬ 
habitation and reputation. 

The burden is on plaintiff to prove marriage,®*^ 
and he must do this by strict proof of marriage 
rather than mere evidence of cohabitation and rep¬ 
utation of marriage.®® A justice’s certificate which 
fails to comply with statutory requirements is in¬ 
sufficient.®® Marriage may, however, be proved by 
any direct evidence of an actual marriage,^ such 
as an abstract from the marriage register;® a 
clergyman’s certificate,® which is, however, insuf- 


Sa Tenn.—Stepp v. Black, 14 Tenn, 
App. 158. 

87. Tenn.—Stepp v. Black, supra. 

^ SvidttLce bold admlssi'ble 

(1) In general. 

Mass.—^Liizotte v. Warren, 19 N.E.2d 
60, 302 Mass. 217. 

Mo.—McCoy V. Hill, 246 S.W. 682, 
296 Mo. 135. 

Tenn.—^Darnell v. McNlchols, 122 S. 

W.2d 808, 22 Tenn.App. 287. 

W.Va.—Ohlinger v. Roush, 193 S.B. 
328, 119 W.Va. 272. 

(2) Evidence that defendant, four 
days €ufter service of summons, per¬ 
sonally withdrew all the money in 
three savings accounts in his moth¬ 
er's name and in three accounts in 
his mother's name as trustee for 
him, was admissible, where mother 
was a widow of advanced age and 
In ill health and died three days 
thereafter, and defendant was her 
only heir and her estate had not 
been probated.—^Lizotte v. Warren, 
supra. 

(3) In action for alienation of 
wife's affections and criminal con¬ 
versation, plaintiff's testimony that 
he had heard that there were illicit 
relations between his wife and de¬ 
fendant was competent to explam 
plaintiff’s subsequent conduct in 
watching his wife and defendant.— 
Darnell v. McNlchols, supra. 


Svldeuce held inadmissible 
Ill.—See Schiller v. Madden, 190 Ill. 
App. 624. 

Ky.—Pierce v. Crisp, 86 S.W. 2d 293, 
260 Ky. 619. 

N.C.—^Bryant v. Carrier, 198 S.B. 619, 
214 N.C. 191. 

89. Mich.—Smith v. Hockenberry, 
109 N.W. 23, 146 Mich. 7, 117 Am. 
S.R 615, 10 AnmCas. 60—Smith v. 
Hockenberry, 101 N.W. 207, 138 
Mich. 129. 

90. S.D.—^Roberts v. Jacobs, 166 N. 
W. 689. 37 S.D. 27. 

30 C.J. p 1169 note 20. 

91. Mich.—Smith v. Hockenberry 
101 N.W. 207, 138 Mich. 129. 

Condonation not connivance see su¬ 
pra § 698. 

92. Neb.—^Baker v. Westing, 170 N. 
W. 168, 102 Neb, 840. 

93. HI.—See Schiller v. Madden, 190 
IjlLApp. 624. 

94. Vt.—Jenness v. Simpson, 78 A. 
886 , 84 Vt 127. 

30 C.J. P 1160 note 24. 

95. R.L—Cabana v. Olivo, 192 A. 
302, 58 R.I. 252. 

96L Iowa.—^Peak v. Rhyno, 206 N. 

W. 515, 200 Iowa 864. 

Tenn.—Stepp v. Black, 14 Tenn.App. 
153. 

Syldenoe held sufficient 
(1) To support verdict or judg¬ 
ment for plaintiff. 
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Neb.—Cantin v. Howard, 267 N.W. 
423, 131 Neb. 192. 

R. I.—^Hargraves v. Ballou, 181 A. 
643, 47 R.I. 186. 

(2) To support judgment for de¬ 
fendant 

Me.—Guilbault v. Marcouz, 115 A. 
468, 121 Me. 668. 

S. D.—Hansen v. Muller, 286 N.W. 
880, 66 S.D. 629. 

Bvidenoe held Insnfficient 
Minn.—Conrad v. Peloquin, 226 N.W. 
196, 177 Minn. 677. 

97. Me.—Jowett v. Wallace, 92 A. 
321, 112 Me. 389, Ann.Cas.l917A 
764. 

Tenn.—Stepp v. Black, 14 Tenn.App. 
153. 

9a vt —^Frederick v. Morse, .92 A. 

16, 88 Vt 126. 

30 C.J. p 1160 note 27. 

9a N.T.—^Dann v. Bhngdom, 1 
Thomps. & C. 492. 

30 C.J. p 1160 note 28. 

1. Colo.—Stark v. Johnson, 95 P. 
980, 43 Colo. 248, 127 Am.S.R. 114, 
16 L..R.A.,N.S., 674, 16 Ann.Cas. 868. 

30 C.J. p 1160 note 29. 

2. Iowa.—^Verholf v. Van Houwen- 
lengen, 21 Iowa 429. 

30 C.J. p 1160 note 80. 

3. Mich.—^Hutchins v. Kimmell, SI 
Mich. 126, 18 Am.R. 164. 

30 C.J. p 1160 note 32. 
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ficient if a mere ecclesiastical record as distinguish¬ 
ed from a legal document;^ by the testimony of 
eyewitnesses by the admission of defendantor 
by the testimony of plaintiff and his or her spouse.7 

c. Adultery 

The plaintiff has the burden of proving the adultery 
by a preponderance of the evidence. Circumstantial evi¬ 
dence may be sufficient, but obviously incompetent evi¬ 
dence should be excluded. 

The burden is on plaintiff to prove the adul¬ 
tery,^ and he cannot do this by vague and uncer¬ 
tain testimony,® but must show it by a preponder¬ 
ance of the evidence.^® Adultery may be estab¬ 
lished by circumstantial evidence,but plaintiff 
cannot recover where the evidence is as consistent 
with the innocence of defendant as with his guilt.^^ 
Mere opportunity to commit adultery is not suffi¬ 
cient to establish it, but there must be proof of facts 
and circumstances which would lead a reasonable 
man to believe that adultery had been committed,^® 
or, in other words, what must be shown may be 
briefly summarized as opportunity for the act, and 


an adulterous disposition in the mind of both the 
wife and defendant.^^ 

Evidence of any facts which legally tend to 
prove the illicit relations is proper,^® such as evi¬ 
dence of a divorce secured by plaintiff for adultery 
of his wife and defendant prior to suit for crim¬ 
inal conversation evidence of previous acts and 
declarations tending to show criminal intimacy 
and evidence of intimacy subsequent to separation 
or the bringing of the action.^® Confessions or 
statements of the wife relative to the guilt or in¬ 
nocence of defendant are not admissible either 
against him^® or in his favor and declarations 
of third persons are not as a rule admissible against 
defendant^! Evidence which is obviously incom- 
petent,^^ as, for example, opinion evidence, 2 ® or 
evidence that is immaterial,®^ such as evidence of 
defendant’s general character for chastity,®^ should 
be excluded. 

Letters between defendant and plaintiff’s wife 
tending to show their criminal intimacy are admis¬ 
sible,®® although in such a case the identity of the 
writer®*^ and addressee®® must first be established. 


4. Hawaii.—^Whlttit v. Miles, 1 
Hawaii 139. 

5. Iowa.—^Kllburn v. Mullen, 22 
Iowa 498. 

30 C.J. p 1160 note 34. 

6. Pa.—^Pomey v. Hallacher, 8 Serg. 
& R. 159, 11 Am.D. 690. 

30 O.J. p 1160 note 36. 

7. N.D.—^Vollmer v, Stregge, 147 N. 
W. 797, 27 N.D. 579. 

30 C.J. p 1160 note 37. 

Competency of husband or wife as 
a witness in actions for criminal 
conversation see the C.J.S. title 
Witnesses § 99, also 70 C,J. p 161 
note 21-p 162 note 38. 
.CorroboxatloiL 

Plaintiff's testimony is clearly ad¬ 
missible in corroboration of a duly 
authenticated marriage certificate.— 
Frederick v. Morse, 92 A. 16, 88 Vt. 
126—30 C.J. p 1161 note 40. 

8. Tenn.—Stepp v. Black, 14 Tenn. 
App. 153. 

30 C.J. p 1161 note 41. 

9. Minn.—Conrad v. Peloquin, 226 
N.W. 195, 177 Minn. 677. 

30 CJ. p 1161 note 42. 

la Iowa.—^Peak v. Rhyno, 205 N. 

W. 616, 200 Iowa 864. 

30 C.J. P 1161 note 43. 

'BilLdaiioe held. sulftoleiLt 

N.T.—^Botwlnlck v. Annenberg, 198 H. 

Y.S. 151, 204 App.Div. 436. 

Pa.—^Lear v. Bristow, 9 Pa.Dist. & 
Co. 468, 

30 C.J. p 1161 note 41 [a], 

11. Me.—^Nadeau v. Dallaire, 168 A. 
778, 132 Me. 178. 


Neb.—Cantin v. Howard, 267 N.W. 
423, 131 Neb. 192. 

R.I.—^Hargraves v. Ballou, 131 A. 643, 
47 R.I. 186. 

Vt.—Shastany v. Weeks, 34 A.2d 174. 
30 C.J. p 1161 note 45. 

12. XT.S.—^Ramsay v. Ryerson, C.C. 
N.T., 40 P. 789. 

13. Mo.—^Lewellen v. Haynie, App., 
26 S.W.2d 499. 

30 C.J. p 1161 note 47. 

14. R,L—^Hargraves v. Ballou, 131 

A. 643, 47 RI. 186. 

Vt.—Shastany v. Weeks, 34 A.2d 174. 
30 C.J. p 1161 note 48. 

15. Mass.—^Lizotte v. Warren, 19 N. 
R2d 60. 302 Mass. 217. 

Ohio.—Baltrunas v. Baubles, 154 N. 

B. 747, 23 Ohio App. 104. 

30 C.J. p 1161 note 49. 

DefendaiLfe as father of child 

In criminal conversation case, tes¬ 
timony of persons other than hus¬ 
band and wife was admissible to 
show that defendant was father of 
child conceived at time of alleged 
acts of carnal intercourse between 
defendant and plaintiff's wife, both 
on Question of alleged acts of mter- 
course and of damages.—Ohlinger v. 
Roush, 193 S.E. 328, 119 W.Va. 272. 

10. Wis.—^Lee v. Hammond, 90 N. 

W. 1073, 114 Wis. 660. 

30 C.J. p 1161 note 60. 

Divorce decree not • condnslve 
Pa,—^Ehrhart v. Bear, 61 Pa.Super. 
39. 

30 C.J. p 1161 note 61. 

17. Ky.—^Dorman v. Sebree, 62 S.W. 

809, 21 634. 

30 C.J. p 1161 note 62. 
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Prior to limitations period 
Evidence of criminal intimacy be¬ 
fore the statute of limitations may 
be admitted in corroboration of such 
intimacy after the statutory period. 
—Dodge V. Rush, 28 App.D.C. 149, 

8 Ann.Cas. 671—30 C.J. p 1161 note 
63. 

18. Pa,—^Lear v. Bristow, 9 Pa,Dist 
& Co. 458. 

30 C.J. p 1161 note 64. 

19. R.I.—Cabana v. Olivo, 192 A. 
302, 58 RL 262. 

30 C.J. p 1161 note 65. 

20. Ind.—^Harris v. Rupel, 14 Ind. 
209. 

30 C.J. p 1161 note 66. 

21. Wis.—Smith v. Merrill, 44 N.W. 
769, 76 Wis. 461. 

22. Pa,—^Ehrhart v. Bear, 61 Pa. 
Super. 39. 

30 C.J. p 1162 note 58. 

23. Ala.—Cox v. Whitfield, 18 Ala 
738. 

30 C.J. p 1162 note 59. 

24. Cal.—^Bedan v. Turney, 34 P. 
442, 99 Cal. 649. 

30 C.J. p 1162 note 60. 

25. IlL—Crose v. Rutledge, 81 HL 
266 

30 C.J. p 1162 note 61. 

2& Mich.—^Dalton v. Dregge, 58 N. 

W. 57, 99 Mich. 250. 

30 ax P 1162 note 62. 

27. U.S.—^Ramsay v. Ryerson, CC. 
N.Y., 40 P. 739. 

30 ax p 1162 note 63. 

28. Iowa.—^Dance v. McBride, 43 
Iowa 624. 
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§ 702. Trial 

In accordance with genera! rules, questions of law 
are for the court and questions of fact for the Jury. 
Instructions must be correct and not misleading. 

The rules as to trial in civil actions generally are 
applicable in actions for criminal conversation.^^ 
Questions of law and fact. Although where there 
is no evidence, or the evidence is undisputed, the 
court may direct a verdict,where the evidence is 
conflicting or more than one inference may rea¬ 
sonably be drawn therefrom, questions of fact are 
for the jury.31 Thus, if there is evidence from 
which adultery may reasonably be inferred, the 
question should be submitted to the jur3%32 and 
whether criminal conversation has caused aliena¬ 
tion of affections is a question of fact for the ju- 
rjr 33 Plaintiffs consent or connivance is usually 
a question of fact for the jury,34 where the un¬ 
disputed evidence is such that a rational mind could 
draw only one conclusion therefrom it becomes a 
question of law for the court.^S 
The weight of testimony of the witnesses and 
the inferences to be drawn from the evidence are 


for the jury, 36 and fixing the amount of damages is 
a function of the jury, as shown infra § 706. 

I}isfructions* In accordance with general rules, 
the instructions should correctly set forth the rules 
of law applicable to the issues,37 must not be mis¬ 
leading,3® and should be warranted by the plead¬ 
ings and evidence.33 

§ 703. New Trial 

A new trial may be granted on sufficient grounds. 

While it has been held that excessive damages 
do not require the granting of a new trial,^® a new 
trial will be granted for newly discovered evidence 
that plaintiff lived in open adultery after his wife’s 
elopement and before the trial.^^ 

§ 704. Appeal and Error 

General rules as to review apply In actions for crim¬ 
inal conversation. 

The general rules as to review of civil actions 
are applicable to the review of actions for crim¬ 
inal conversation.^^ 


29. Order of proof 

The admission or exclusion of evi¬ 
dence, based merely on the order of 
proof, is within the discretion of the 
trial court and is not ground for 
complaint in the absence of abuse of 
discretion.—Hutchins v. Kimmell, 31 
Mich. 126, 18 Am.R. 164—30 C.J. p 
1162 note 66. 

Answeiiag’ interrogatories 
No question of venue being in¬ 
volved, the failure of the jury to 
specify the place of adultery in an¬ 
swer to defendant’s interrogatory is 
immaterial.—Lemmon v. Moore, 94 
Ind. 40. 

30. Qa.—^Davis v, Cochran, 165 S.B. 
379, 42 GeuAps). '215. 

Miss.—Brister v. Dunaway, 115 So. 

36, 149 Miss. 6. 

■30 C.J. p 1162 note 72. 

Svldenoe held suiSoient to take case 
to jury 

(1) In generaL 

C4a.—^Burkett v. Elrod, 5 S.E.2d 925, 
61 Ga.App. 173. 

low&—^Peak v. Rhyno, 205 N.W. 616, 
200 Iowa 864. 

Ky ,—^Roberts v. Roberts, 18 S.W.2d 
981, 230 Ky. 165. 

Op. —^Disch v. Closset, 244 P. 71, 118 
Or. 111. 

(2) As to whether defendant, dur^ 
ing period of intimacy with plain¬ 
tiff’s husband, was Insane to a de¬ 
gree which would preclude culpabil¬ 
ity.—Bweeney v. Carter, 137 S.W.2d 
892, *24 Tenn.App. 6. 

31. R.L-^Belisle v. Bosquet, *32 A. 
2d 806. 


32. Mo.—^Lewellen v. Haynie, 28'7 S. 

W. 634, 638, citing Corpus Juris. 
30 C.J. p 1162 note 71. 

Bvidenoe consistent with guilt or In^ 
nocence 

When the testimony as to adultery 
is consistent with either guilt or in¬ 
nocence, it Is for the Jury to decide 
the question of adultery.—^Brunelle 
V. Ruell, 103 N.W. 602, 140 Mich. 265. 
33L R.L—^Hargraves v. Ballou, 131 

A. 643, 47 R.I. 186. 

34. Md.—Murrell v. Culver, 118 A. 
803, 141 Md. 349. 

Mo.—^Lewellen v, Haynie, 287 S.W, 
634. 

30 C.J. p 1162 note 75. 

85. Me.—^Nadeau v. Dallaire, 168 A. 
778, 132 Me. 178. 

Md.—^Murrell v. Culver, 118 A. 808, 
141 Md. 349—^Kohlhoss v. Mobley, 
62 A. 236, 102 Md. 199, 5 AnmOas. 
865. 

38 . Neb.—Cantin v. Howard, 267 N. 
W. 423, 131 Neb. 192—Wheeler v. 
Abbott, 131 N.W. 942, 89 Neb. 466. 
Tenn.—Sweeney v. Carter, 137 S.W. 

2d 892, 24 Tenn.App. 6. 

37, Mo.—^Lewellen v. Haynie, App., 
25 S.W.2d 499. 

80 C.J. p 1162 note 69. 

Xnstruotlons held •xxoneous or prop¬ 
erly refused 

N.T.—^Botwinick ▼. Annenberg, 198 
N.T.S. 151, 204 App.Div. 436. 
Ohio.—^Baltrunas v. Baubles, 164 N. 

B. 747, 23 Ohio App. 104. 
Xustructions h^ld proper, not errone^ 

ous, or Improperly refused 
Colo.—^Bradbury v. Brooks, 267 P. 
259, 82 Colo. 133. 
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Iowa.—^Morrow v. Scoville, 221 N.W. 

802, 206 Iowa 1134. 

Mo.—Lewellen v, Haynie, 287 S.W. 
634. 

Ohio.—^Arnold v. Wylie, 157 N.B. 571, 

25 Ohio App. 10. 

Tenn.—Stepp v. Black, 14 Tenn.App. 
163. 

3 & Mo.—^Lewellen v. Haynie, 287 S. 
W. 634—^Lewellen v. Haynie, App., 

26 S.W.2d 499. 

Or.—^Disch v. Closset, 244 P, 71, 118 
Or. 111. 

38- Ark.—^Rainwater ▼- Emberton, 
250 S.W. 866, 168 Ark. 673. 

Mo.—^Lewellen v. Haynie, '287 S.W. 
634. 

lUstruotlous held not warranted by 
evidence 

Md.—^Murrell v. Culver, 118 A, 803, 
141 Md. 349. 

30 C.J. p 1162 note 69 [b]. 

Tacts essential only to alienation 
Where the action is one for crim¬ 
inal conversation, it is error to sub¬ 
mit to the jury as a ground of re¬ 
covery facts essential only to an ac¬ 
tion for alienation.—^Merritt v. Cra¬ 
vens, 181 S.W. 970, 168 Ky. 156, L..R. 
A.1917P 035. 

40l N.Y.—Smith v. Masten, 16 

Wend. 270. 

S.C.—^Toore v. Summens, 11 S.C.Ii- 
267, 10 Am.D. 697. 

41. N.T.—Smith V, Masten, 15 

Wend. 270. 

49L Mich.—Miller v. Lachinau, 76 

N.W. 284. 117 Mich. 66. 

20 C.J. p 1163 notes 84, 85. 
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§ 705. Costs 

The right to costs and the amount thereof are 
considered generally in the CJ.S. title Costs. 

Examine Pocket Parts for later cases. 

§ 706. Damages 

a. In general 

b. Mitigation 

c. Aggravation 

d. Exemplary damages 

a. In Geners^ 

The damages In actions for criminal conversation are 
Incapable of precise measurement and there Is no fixed 
rule for determining the amount thereof. 

In an action for criminal conversation, plaintiff 
may, in a proper case, recover both actual and 
punitive damages.^3 Proof of criminal conversa¬ 
tion with plaintiffs spouse without plaintiff’s con¬ 
sent necessarily entitles him or her to at least nom¬ 
inal damages,and it has been held that proof of 
defilement of plaintiff’s spouse entitles plaintiff to 
compensatory damages,^® and whether they are sub¬ 
stantial or not is within the discretion of the ju- 
ry.4® The commission of an act of adultery be¬ 
ing considered as an invasion of conjugal rather 
than of property rights, as shown supra § 697, plain¬ 
tiff is entitled to substantial damages, although no 
resulting expense or loss of services is proved.^'^ 

While the damages in actions of this character 
are incapable of precise measurement,^® and there 


is no fixed rule for determining the amount there¬ 
of,in awarding damages the jury may consider, 
among other things discussed more in detail infra 
this section, the actual misconduct of defendant,®^ 
the social relations of the parties,®^ the existence 
of or lack of affection between the spouses,the 
destruction of plaintiff’s home and happinessand 
the pecuniary situation of the parties and it has 
been held that the damages recoverable are fair 
compensation to plaintiff for the wrong so done 
him or her, including such elements as pain, suffer¬ 
ing, injury to health, degradation, and humiliation, 
to which, in a proper case, may be added damages 
as compensation for the loss or impairment of the 
right of consortium resulting from the adultery.®^ 

Loss of affections and society. Plaintiff’s loss of 
the affections, loss of the society or of both, of his 
or her spouse is a proper element of damages,^® 
and it has been held that the value of the consorti¬ 
um ordinarily is to be reckoned on the basis of a 
permanent loss rather than a loss to the date of the 

action.®^ 

Loss of mfe*s services, A proper element of 
damages is the injury sustained by plaintiff by rea¬ 
son of an actual loss of the services of the offend¬ 
ing spouse,^® less, in the case of an offending wife, 
a sum represented by the husband’s obligation to 
feed and clothe the wife.®® 

Mental anguish, humiliation, and injury to health. 
Damages should also include compensation for the 
mental anguish suffered,®® and hence plaintiff may 
show the state of his or her feelings on receiving 


43. N.C.—Chestnut v. Sutton, 176 
S.E. 743, 207 N.C. 256, 

44. Ga.—^Davis v. Cochran, 155 S,E. 
379, 43 Ga.Ad?p. 216. 

Ohio.—Baltrunas v. Baubles, 154 N. 

E. 747. 23 Ohio App. 104. 

^0 CJ. p 1163 note 1. 

45. N.T.—^Botwinick v. Annenbergr, 
198 N.T.S. 151, 204 App.Dlv. 436. 

R.I.—Harsrraves v. Ballou, 131 A. 
643, 47 R.I. 186. 

40W N.T.—^Botwlnlck v. Annenbergr, 
198 N.T.S. 151, 204 App.Dlv. 436. 
ILI.—^Hargrraves v. Ballou, 131 A. 
643, 47 R.L 186. 

Tenn.—Sweeney v. Carter, 137 S.W. 

2d 892, 24 Tenn.App. 6. 

47. Iowa.—^Kinkead v. Kennedy, 1'83 
N.W. 114. 

80 C.J. p 1163 note 99. 

481 Conn.—^Valentine v. Poliak, 111 
A. 869, 95 Conn. 556. 

49 . Pa.—Matheis v. Mazet, 30 A. 
434, 164 Pa. 580. 

60. Pa.—^Matheis v. Mazet, supra. 

61. Pa.—^Matheis v. Mazet, supra. 
62.. Pa.—Matheis v. Mazet, supra. 


53. Conn.—Valentine v. Poliak, 111 
A. 869, 95 Conn. 556. 

54. Pa.—^Matheis v. Mazet, 80 A. 
434, 164 Pa. 580. 

55. Conn.—^Maggray v. Nikitko, 167 
A. 816, 11'7 Conn. 206. 

Ky.—^Roberts v. Roberts, 18 S.W.2d 
981, 230 Ky. 166. 

56. Ga.—^Davis v. Cochran, 155 S.E. 
379, 43 Ga.App. 215. 

Ky.—^Roberts v. Roberts, 18 S.W,2d 
981, 230 Ky. 165. 

Me.—Allen v. Rossi, 146 A. 692, 128 
Me. 201. 

30 C.J. p 1163 note 3. 

Double recovery not pemilssible 
In husband’s action for alienation 
of wife's affections and for crimi¬ 
nal conversation, court should warn 
jury against giving damages under 
both causes of action for same loss 
of consortium.—^Maggay v. Nikitko, 
167 A. 816, 117 Conn. 206. 

57. VL—Jenness v. Simpson, 73 A. 
886, 84 Vt. 137. 

Future injury and loss 
If, in action by husband for alien- 
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ation of wife’s affections and crimi¬ 
nal conversation, it appears that the 
estrangement or its effects will be 
permanent, or will continue for some 
time In future, husband is entitled 
to damages for future injury and 
losa—Bryant v. Carrier, 198 S.E. 
619, 214 N.C. 191. 

SSL Ga.—^Davis v. Cochran, 155 S.R 
379, 42 Ga.App. 215. 

Me.—^Allen v. Rossi, 146 A. 692, 128 
Me. 201. 

Pa.—^Matusak v. Kulczewskl, 145 A. 

94, 295 Pa. 208, 68 AL.R. 557. 

30 C.J. p 1163 note 6. 

69. Me.—Allen v. Rossi, 146 A. 692, 
128 Me. 201. 

30 C.J. p 1163 note 7. 

60. Ga.—^Davls v. Cochran, 153 S.E. 
379, 880, 42 Ga.App. 215, quoting 
Corpus Juris. 

Ky.—^Roberts v. Roberts, 18 S.W.2d 
981, 230 Ky. 165. 

Me.—Allen v. Rossi, 146 A. 692, 128 
Me. 201. 

Pa.—Matusak v. Kulczewskl, 145 A. 

94. 295 Pa. 208, 68 A.L..R. 557. 

30 <XJ. p 1163 note 8. 
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information of the adultery of the guilty spouse. 
Consequent disgrace inflicted on plaintiff in social 
and domestic relations may be considered as an ele¬ 
ment of the damages, but disgrace and unhap¬ 
piness caused the family of plaintiff cannot be con- 
sidered.®3 Injury to plaintiffs health attributable 
to the tortious act of defendant may be consid¬ 
ered.®^ 

Excessive or imdequate damages. Where injury 
has occurred to plaintiff through the loss of consor¬ 
tium, nominal damages are inadequate.®® The dam¬ 
ages awarded, however, cannot exceed the amount 
claimed in the declaration or complaint.®® Whether 
or not the damages awarded are excessive or not 
excessive depends on the facts of each particular 
case, and various awards that have been consid¬ 
ered are collected in the footnote.®^ The courts 
will seldom interfere with the finding of a jury in 
an action for criminal conversation,®® and an ap¬ 
pellate court will set aside a verdict as being ex¬ 
cessive only where passion or prejudice is clearly 
shown.®® 

b. Mitigation 

Various matters may be considered In mitigation of 
damages, such as the character and conduct of plaintiff 
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and the participating spouse, their domestic reiationsi 
etc. 

In accord with the general rule the jury may take 
into consideration various matters in mitigation or 
reduction of the damages,"^® such as the fact that 
defendant did not know the other party to the sex¬ 
ual intercourse was married.Also certain acts 
or misconduct of the parties respectively may under 
some circumstances be shown for this purpose.*^® 

Conduct or character of plaintiff. Defendant 
may show that plaintiff had connived at the inti¬ 
macy and illicit relations of the participating spouse 
with defendant or other persons,^® or had made op¬ 
portunities for the participating spouse to violate 
the marriage vows,^^ or that he was negligent with 
respect to his wife’s conduct.Loss of consorti¬ 
um being an element of damages, it has been held 
that condonation may be considered in mitigation 
of damages'^® but there is also authority to the con- 
trary.*^^ 

Since the specific reputation of the parties relat¬ 
ing to matters in issue, as distinguished from gen¬ 
eral character may be shown as far as it affects 
damages, as stated supra § 700, defendant may in¬ 
troduce evidence of the character or reputation of 
plaintiff in mitigation of damages,*^® and, it has 


«L U.S.—Ash V. Prunier, N.T., 105 
P. 722. 44 CC.A. 676. j 

30 C.J. p 1164 note 9. i 

6Z. Conn.—^Maggay v. Nlkitko, 167 
A, 816, 117 Conn. 206. 

Ga.—^Davis v. Cochran, 156 S.R 379, 
380, 42 Ga.App. 216, quoting Oor- 
pOB Juris. 

Ky.—^Roberts v. Roberts, 18 S.W.2d 
981, 230 Ky. 165. 

Pa.—^Matusak Kulczewskl, 145 A. 

94, 295 Pa. 208, 68 A.L.R. 557. 

30 C.J. p 1164 note 10. 

63. Ind.—Ferguson v. Smethers, 70 
Ind. 519, 36 AhlR. 186. 

•30 C.J. p 1164 note 11. 
e4L Conn.—^Maggay v. Nikitko, 167 
A, 816, 117 Conn. 206—^Valentine 

V. Poliak, 111 A. 869, 95 Conn. 566. 
65. Conn.—Valentine v. Poliak, su¬ 
pra. 

€0, Ky.—^Merritt v. Cravens, 181 S. 

W, 970, 168 Ky. 155, L.R.A.1917P 
935. 

67. Damages hM excessive 

(1) $20,000.—^Doroszka v. Lavine, 
150 A. 692, 111 Conn. 575, 69 A.L 1 .R. 
1279. 

(2) $16,7^60,—Peak v. Rhyno, 206 
N.W. 616, 200 Iowa 864. 

<3) $8,000.—Stepp V. Black, 14 
Tenn.App. 158. 

(4) $3,500.—Zingg v. Mitterer, 204 
N.W, 247, 200 Iowa 403. 

(6) Other amounts.—Allen v. Ros¬ 
si, .146 A. 692, 128 Ma 201—30 C.J. 
p 1166 note 65. 


Damages held not excessive 

(1) $22,542.—Hurdle v. Lang, 134 
A. 193, 126 Me. 518. 

(2) $20,000.—Lomax v. Haglund, 
91 P.2d 210, 33 Cal.App.2d 233. 

(3) $12,000.—Hyatt v. McCoy, 140 
S.R 807, 194 N.C. 760. 

(4) $10,000.—^Roberts v. Roberts, 
18 S.W.2d 981, 230 Ky. 165. 

(5) $6,000. 

N.Y.—Billings v, Albright, 73 N.T.S. 

22, 66 App.Div. 239. 

R.I.—^Hargraves v. Ballou, 131 A. 
643, 47 R.I. 186. 

(6) $3,000.—Darnell v. McNichols, 
122 S.W.3d 808, 22 Tenn.App. 287— 
30 C,J. p 1166 note 66 [h]. 

(7) $1,500. 

lowsL—^Puth V. Zimbleman, 68 N.W. 
895, 99 Iowa 641. 

Tenn.—Sweeney v. Carter, 137 3,W, 
2d 892, 24 Tenn,App. 6. 

(8) Other amounts.—^Phillips v, 
Cummings, 138 A. 867, 126 Me. 608 
—30 C.J. p 1166 note 66. 

€8. Tenn.—Stepp v. Black, 14 Tenn. 
* App. 153. 

69- Wash.—Speck v. Gray, 45 P. 
143, 14 Wash. 589. 

30 C.J. p 1167 note 67. 

70- Pa—^Matusak v. Kulczewski, 
145 A. 94, 295 Pa 208, 68 A.L.R. 
557. 

71. N.T.—^Madison v- Keuburger, 
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224 N.T.S. 461, 464, 130 Mlsc. 650, 
citing Corpus Jnria 
30 C.J. p 1164 note 21. 

72 : Pa—^Matusak v. Kulczewski, 
145 A. 94, 295 Pa 208, 68 A.L.R. 
557. 

30 C.J. p 1164 note 15. 

73- N.H.—Sanborn v. Neilson, 4 N. 
H, 601. 

74. N.J.—Inderlied v. Bullen, 77 A. 

469, 80 N.J.Law 7. 

30 C.J. p 1164 note 19. 

76. Me.—^Allen v. Rossi, 146 A. 692, 
128 Me. 201. 

7a Nev.—^Rehling v. Brainard, 144 
P. 167, 38 Nev. 16, Ann.Cas.l917C 
656. 

30 C.J. p 1164 note 16. 

77. Vt.—^Frederick v. Morse, 92 A. 
16, 88 Vt 126. 

78- Pa—^Matusak v. Kulczewski, 
145 A. 94, 295 Pa 208, 68 A.L.R. 
557. 

Actual or reputed character 
Evidence, in action for criminal 
conversation, attacking character of 
plaintiff and spouse, may be actual 
or reputed character, or both, and 
evidence of particular acts to reduce 
compensation for criminal conversa¬ 
tion does not preclude lessening 
compensation by showing reputation 
of plaintiff.—Matusak v. Kulczewski, 
supra. 

Keeping hawdyhouse 

Offer, in action for criminal con¬ 
versation, to show that plaintiff and 
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been held that evidence may properly be admitted 
to show the husband’s adulterous connections with 
other women.'^^ The good character of plaintiff is 
presumed and evidence need not be offered to show 
it unless attacked,*® but plaintiff may introduce ev¬ 
idence in rebuttal,*1 and slight insinuation is all 
that is necessary to permit plaintiff to show his 
good character.** 

Conduct or character of participating spouse. In 
mitigation of damages, defendant may show the 
fact that the participating spouse willingly consent¬ 
ed to the adultery.** Also prior unchaste conduct 
or reputation for imchastity of participating 
spouse, *4 even before the date of the marriage be¬ 
tween the spouses,** may be shown in mitigation 
of damages; but remote evidence of unchastity will 
be excluded,** unless, perhaps, when it is the only 
evidence available.*^ However, prior unchastity 
caused by defendant cannot be considered in miti¬ 
gation,** and unchastity subsequent to the criminal 
conversation cannot be shown in mitigation.** 
Where evidence of the wife’s previous unchastity 
has been shown by defendant, plaintiff is entitled to 
introduce evidence in rebuttal.*® 

Domestic relations. Since alienation of affec¬ 
tions may be shown in aggravation of damages, de¬ 


fendant may in mitigation give evidence of facts 
tending to show unhappy domestic relations be¬ 
tween plaintiff and the participating spouse prior 
to the adultery,® 1 such as the husband’s cruelty,** 
unless the domestic unhappiness was too remote to 
be material.** Evidence may also be admitted to 
show that there was no affection between the par¬ 
ties*^ but that their marriage was purely one of 
convenience.** 

The fact that the spouses were separated before 
the adultery,** or divorced after it,*7 may be shown 
in mitigation of damages. 

The rank and condition in life of the respective 
parties has been held admissible as bearing on the 
amount of damages recoverable;** but there is al¬ 
so authority that such facts cannot be shown in mit¬ 
igation of damages.** 

c. A.ggravation 

Various matters may be considered in aggravation 
of damages for criminal conversation, as, for example, 
alienation of affections, the relations existing between 
the spouses before the adultery, etc. 

In accord with general rules, various matters may 
be considered in aggravation or enhancement of 
damages,^ as, for example, the alienation of the af¬ 
fections of the offending spouse* and the loss of 


spouse lacked reputation and that 
plaintiff kept bawdyhouse, held com¬ 
petent to lessen recovery for loss of 
wife's companionship and injury to 
social position.—^Matusak v. Kulc- 
zewski, supra. 

Common, dmnkurd 
Evidence is inadmissible to prove 
that plaintiff was a common drunk¬ 
ard.—^Norton v. Warner, 9 Conn. 172. 
79. N.C.—^Bryant v. Carrier, 198 S. 
E. 619, 621, 214 N.C. 191, citinff 
Corpus Juris. 

30 C.J. p 1164 note 23. 
sa Pa,—^Matusak v. Kulczewski, 
145 A. 94, 295 Pa. 208, 68 A.L.R. 
557. 

81. Pa.—^Ehrhart v. Bear, 51 Pa.Su- 
per. 39. 

30 C.J. p 1165 note 24. 

82, Pa.—^Matusak v. Eulczewski, 
145 A. 94, 295 Pa. 208, 68 A.Ii.R. 
557. 

88. Md.—^Murrell v. Culver, 118 A. 

803, 141 Md. 349. 

30 C.J. p 1164 note 20. 

Bole oarefoUy applied 
The rule that, where a husband 
sues for the seduction of his wife, 
the fact that her fall was due to her 
own licentiousness should be consid¬ 
ered in estimatiniT the damasres, 
should be very carefully applied in 
each’case.—^Murrell v. Culver, supra. 
84. Ky.—^Pierce v. Crisp, 86 S.W.2d 
293, 260 Ky. 519. 


N.Y.—^Madison v. Neuburgrer, 224 N. 
Y.S. 461, 464, 130 Misc- 650, citing 
corpus OTuxls. 

Pa.—^Matusak v. Kulczewski, 145 A. 

94, 29-0 Pa. 208, 68 A.L..R. 557. 

'30 C.J. p 1165 note 33. 

85. Ill.—Hardy v. Bach, 173 Ill.App. 
123. 

30 C.J. p 1165 note 34. 

88. R.I,—Vaughn v. Clarkson, 34 A. 

989, 19 R.I. 497. 

30 C.J. p 1165 note 35. 

87. Wis.—Ward v. Thompson, 131 
N.W. 1006, 146 Wis. 376. 

30 C.J. p 1165 note 36. 

88. Ind,—Clouser v. Clapper, 69 
Ind. 548. 

Iowa.—Stumm v. Hummel, 39 Iowa 
478. 

89. Mich.—Smith v. Hockenberry, 
109 N.W. 23, 14^ Mich. 7, 117 Am. 
S,R. 615, 10 Ann.Cas. 60—Smith v. 
Hockenberry, 101 N.W. 207, 138 
Mich, 129. 

90. Pa.—^Matusak v. Kulczewski, 
- 145 A. 94, -295 Pa. 208, 68 A.L.R. 

657. 

30 C.J. p 1165 note 39. 

91. Me.—Allen v. Rossi, 146 A. 692, 
128 Me. 201. 

N.Y.—^Madison v. Neuburger, 224 N. 

Y.S, 461,^ 130 Misc. 650. 

•30 aj. p 1165 note 26. 

92. Ind.—Coleman v. White, 48 Ind. 
429. 

30 C.J. p 1166 note 26k . - r 
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93. Ky.—^Dorman v. Sebree, 52 S.W. 
809, 21 Ky.b. 634. 

30 C.J. p 1165 note 27. 

94. Del.—Rash v. Pratt, 111 A 225, 
1 W.W.Harr. 18. 

Iowa.—^Dance v. McBride, 48 Iowa 
624. 

96. Iowa.—^Dance v. McBride, su¬ 
pra. 

96. Ill.—^Browning v. Jones, 52 IlL 
App. 597. 

30 C.J. p 1165 note 31. 

97. Or.—Disch v. Closset, 244 P. 71. 
118 Or. 111. 

30 C.J. p 1165 note 32. 

Only decree admissible 
In action for criminal conversa¬ 
tion, only decree, and not pleadings, 

in default divorce case held admis¬ 
sible.—^Disch V. Closset, supra, 

98. III.—Rea V. Tucker, 51 III. 110, 
99 AnuB. 539. 

Pa—Matheis v. Mazet, 30 A 434, 164 
Pa. 580. 

99. Iowa—^Ruhy v. Lawson, 166 N* 
W. 481, 182 Iowa 1156. 

30 CJ. p 1165 note 41. 

1. Mo.—^Lewellen v. Haynie, 287 S. 
W. 634;- 

2. N.Y.—Oppenheim v. Kridel, 198 
N.Y.S. 157, 204 App.Div. 306. modi¬ 
fied on other grounds 140 N.E. 227, 
236 N.Y. 156, 23 A.L.R. 320, mo- 

, tion denied 142 N.B. 261, 236 N.Y 
507, and reargument denied 14^ 
N.B. 317, 236 N.Y. 643. . 
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services and companionship.^ Also the fact that 
defendant continued his attentions to the wife after 
she had rejoined her husband may be considered,'* 
and it seems that proof of unchastity after the adul¬ 
tery, on the part of the participating spouse, may 
tend to aggravate the damages.^ Also, where the 
intercourse was forcibly obtained, the husband may 
show the effect of it on the wife’s body and mind.^ 
However, it has been held that the rank and con¬ 
dition in life of plaintiff cannot be shown in ag¬ 
gravation of damages,7 and defendant’s character 
not being in issue, as shown supra § 700, it has 
been held error to permit plaintiff to give general 
evidence of defendant’s reputation for unchastity.^ 
Domestic relations. As bearing on the question 
of damages, evidence of the relations existing be¬ 
tween the spouses before the adultery was com¬ 
mitted and the terms on which they lived is admis¬ 
sible in behalf of the husband;^ and for this pur¬ 
pose letters written by the wife to plaintiff prior to 
the adultery are admissible.^® 

d. Exemplary Damages 

Where exemplary damages are recoverable in tort 
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actions, punitive or exemplary damages may be recovered 
in an action for criminal conversation. 

In jurisdictions in which exemplary damages may 
be recovered in tort actions, owing to the very na¬ 
ture of criminal conversation, punitive or exempla¬ 
ry damages are recoverable,^^ malice being pre- 
sumed.l2 jf the jury find for plaintiff and assess 
punitive damages, they should assess some actual 
damages also.^^ 

Pecuniary circumstances of the respective par¬ 
ties may be shown as bearing on the amount of 
damages.^'* Thus the wealth of defendant may 
properly be considered in awarding punitive dam¬ 
ages,^® on the theory that larger damages are re¬ 
quired to punish the rich man than the poor man 
and for this purpose evidence of his pecuniary con¬ 
dition is admissible.^*^ However, the absence of ev¬ 
idence of definite value of defendant’s property does 
not require that punitive damages be only nom¬ 
inal.^® 

It has also been held proper to admit evidence of 
the pecuniary condition of plaintiff.^® 


HUSBAND LAND. See 41 C.J.S. p 374 note 1 

( 1 ). 

HUSBANDUKE AND PEOPEB MANNER. A 
term meaning according to the course of farm cul¬ 


tivation and management in that part of the coun¬ 
try where the premises are situate.^ 

HUSBANDMAN. A cultivator or tiller of the 
ground; a farmer.2 


Ohio.—^Baltrunas v. Baubles, 154 N., 
B. ‘747, 2S Ohio App. 104. 

R I.—Hargraves v. Ballou, 131 A. 

. 643, 47 R.I, 18S. | 

Tenn.—Darnell v. McNichols, 122 S. 
W.2<i 808, 22 Tenn.App. 287—Stepp 

V. Black, 14 Tenn.App. 153. 

3. Mo.—^Lewellen v. Haynle, 287 S. 

W, 634. 

4 Ala.—Long v, Booe, 17 So. 716, 
106 Ala. 670. 

5. Mich.—Smith v. Hockenberry, 
101 N.W. 207, 138 Mich. 129. 

& Or.—Jacobsen v. Siddal, 7 P. 108, 
12 Or. 280, 53 Ain.R. 360. 

7- Conn.—^Norton v. Warner, 9 
Conn. 172. 

8 . Ill.—Crose V. Rutledge, 81 BL 
266. 

a. Pa.—^Matheis v. Mazet, 30 A. 484, 
164 Pa. 580. 

30 C.J. p 1166 note 47. 

la Ala.—^Long v. Booe, 17 So. 716, 
106, Ala. 570. 

30 C.J. p 1166 note 48. 

11, U.S.—^Walsh V. Segcde, C.CA. 

Vt. 70 P.3d 698. 

fia,—^Davis v. Cochran, 165 S.B. 879, 

. 380t, 43 Ga.App. 215, quoting Oo3% 
pns Juris.'.. 


Iowa.—^Morrow v. Scoville, '221 N.W, i 
802, 206 Iowa 1134. 

Me.—Allen v. Rossi, 146 A. 692, 128 I 
Me. 201. 

Mo.—^Lewellen v. Haynie, 287 S.W. 

634, 649, quoting Corpus Juris. 
N.C.—Chestnut v. Sutton, 176 S.B. 
743, 207 N.C. 266. 

R.I.—^Hargraves v. Ballou, 131 A, 
643, 47 R.I. 186. 

Tenn.—Stepp v. Black, 14 Tenn.App. 
153. 

30 C.J. p 1166 note 64. 

12. Ga,.r— Davis v, Cochran, 155 S.H. 
379, 380, 42 Ga,App. 215, quoting 
Corpus Juris. 

Mo.-^ewellen v. Bte^ynie, 287 S.W. 

634, 648, quoting Corpus Jtuis. 

30 C.J. p 1166 note 65. 

13. Mo.—Mills V. Taylor, 85 Mo. 
App. IIL 

Mont.—Gilham v. Devereaux, 214 P, 
606, 67 Mont. 76, 83 A.L.R. 381. 

14. Tenn.—Stepp v. Black, 14 Tenn. 
App. 153. 

30 C.J. p 1166 note 57. 

Bvidenoa held suffloient'to put de¬ 
fendant On proof of little or no 
means, if such was the fact and he 
feared the award of excessive dam¬ 
ages.—^Hargraves v. Ballou, 131 A. 
643, 47 R.L 186. 
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15. Pa.—^Matheis v. Mazet, 30 A. 
434, 164 Pa. 580. 

30 C.J. p 1166 note 58. 

16. Tenn.—Stepp v. Black, 14 Tenn. 
App. 153. 

30 C.J. p 1166 note 59. 

17. R.I.—^Hargraves v. Ballou, 181 
A. 643, 47 R.L 186. 

30 C.J. p 1166 note 60. 
savideuce tending to >bias Jury 

In action for debauching plaintiff's 
wife, admission of defendant's wife's 
testimony that the mortgage on her 
and her husband's farm had been 
paid by “his and my hardship," that 
she had worked hard on the farm 
while raising her four children, etc., 
and another wit^iess' testimony, cor¬ 
roborating the latter statement, held 
error.—^Murrell v. Culver, 118 A. 803, 
141 Md. 349. 

18. R.L—^Hargraves v. Ballou, 1$1 
A. 643, 47 R.I. 186. 

Bvidenoe htid sullloient to warrant 
award of substantial punitive dam¬ 
ages.—Hargraves ■ V. Ballou, supra. 

19. HI.—Rea V. Tucker, 61 HI. 110, 
99 Am.D. 639. 

30 C.J. p 1166 note 61. 

1. Sask.—Coulter v. McCarter, 12 
West.L.R 720. 

2 , Webster New IntJX ' 
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HUSBAND OF SHIP or SHIP’S HUSBAND. See 
the C.J.S. title Shipping § 17, also 57 C.J. p 1152 
note 90-p 1153 note 99, and 58 C.J. p 72 note 83-p 
76 note 81. 

HUSBANDEIA. In old English law, husbandry.^ 

HUSBANDRY. The business of a farmer, compre¬ 
hending agriculture or tillage of the ground, the 
raising, managing, and fattening of cattle and other 
domestic animals, the management of the dairy and 
whatever the land produces,^ embracing the various 
branches of agriculture,^ such as the business of a 
horticulturist® and that of stock raising.7 The 
term has been held equivalent to, or synonymous 
with, “agriculture” see 3 C.J.S. p 366 note 13 and 
“practical agriculture,” as distinguished from “the¬ 
oretical agriculture,” or the “theory of agricul¬ 
ture,” see Agriculture § 1 notes 16,17. 

HUSBREC. In Saxon law, the crime of house¬ 
breaking or bm^lary.® 

HUSCARLE. In old English law, a house servant 
or domestic; a man of the household; a king’s vas¬ 
sal, thane, or baron; an earl’s man or vassal.® 

HUSFASTNE. He who holds house and land.^® 

HUSG’ABLUM. In old records, house rent; also a 
tax or tribute laid on a house.^^ 

HUSH MONEY. A colloquial expression to desig¬ 
nate a bribe to hinder information, or pay to se¬ 
cure silence; blackmail or a bribe to keep si- 
lenee.i® 


RUSTING'S. Defmed generally as council, court, or 
tribunal also the raised place from which candi¬ 
dates for seats in parliament address the constitu¬ 
ency, on the occasion of their nomination.^5 

HUSTLE, HUSTLED, and HUSTLINU. In the 
language of the underworld, and particularly among 
those connected with the practice of prostitution, it 
has been held that these words clearly relate to il¬ 
licit sexual intercourse and that they have the com¬ 
monly understood meaning of engaging in, or prac¬ 
ticing, prostitution.!® 

HUT. A rude small house, hovel, or cabin a 
slightly or i)oorly built dwelling.!® 

HUTESIUM ET CLAMOR. Hue and cry.!® 

HUTHAN. Taxes.20 

H. V. See Abbreviations 1 C.J.S. p 276 note 5. 

HWATA or HWATUNG. In old English law, au¬ 
gury, devination.®! 

HYBERNAGIUM. In old English law, the season 
for sowing winter grain, between Michaelmas and 
Christmas; also, the grain itself, winter grain or 
winter com, and the land on which such grain was 
sown.®® 

EnrBRID. A mongrel, an animal or plant produced 
by the union of different species, or different gen¬ 
era; also, metaphorically, a human being bom of 
the union of persons of different races.®® 


iTot restricted to one wlio raises 
food 

Eng*.—Inland Revenue Comrs. v. 
Ransom & Son, Ltd., [1918] 2 K 
B. 709, 712. 

3. Black L.D. 

4. Iowa.—Sly cord v. Horn, 162 N. 
W. 249, 252, 179 Iowa 936, 7 Am. 
L.R. 1286. 

31 C.J. p 232 note 7. 

Similar deibiitloiL 
Agriculture, cultivation of the 
soil for food, farming, in the sense 
of operating land to raise provisions. 
—Black L.D. 

Phrases construed 

(1) “Implements of husbandry.”— 
Security-First Nat. Bank of Los An¬ 
geles V. Pierson, 88 P.2d 784, 785, 2 
Oal.2d 63, citing Corpus Oluds. See 
also Exemptions § 46 g. 

(2) “Servant in husbandry^' as 
meaning a person, whether male or 
female, whose chief employment is 
in works of husbandry, that Is, the 
oulture or keeping of the ground, or 
the management or working of hors- 
os or cattle, or the gathering in of 


crops, or any other work strictly 
pertaining to the manual labour re¬ 
quired by farmers.—^Reid v. Barnes, 
25 Ont 233. 226. 

5. Cal.—In re Slade, 55 P. 158, 169, 
122 Cal. 434—^McCue v. Tunstead, 
4 P. 510, 66 Cal. 606. 

S. Cal.—In re Slade, 55 P. 158, 169, 
122 Cal. 434. 

Tenn.—Simons v. Lovell, 7 Heisk. 
510, 516. 

7- Cal.—Security-First Nat Bank 
of Los Angeles v. Pierson, 88 P.2d 
784, 785, 2 CaL2d 63, citing* Cor- 
pus Juris. 

& Black L.D. 

9. Black L.D. 

10. Black L.D. 

11 . Black L.D. 

12. Black L.D. 

13. Eem.—^Hess v. Sparks, 34 P. 979, 
980, 44 Kan. 465, 467, 21 Am.S.R. 
300. 

See generally the C.J.S. titles Bri¬ 
bery and Extortion, 

I 14. Black L.D. 


Origin of name 

Apparently it was so called be¬ 
cause It was held within a building, 
at a time when other courts were 
held in the open air. It was a locetl 
court The county court in the city 
of London bore this name; and 
there were hustings also at York, 
Winchester, Lincoln, and in other 
places similar to the London hust¬ 
ings.—^Black LD. 

“Court of hustings” and “hustings 
court” see Courts 9 11, 21 C.J.S. 
p 26 notes 3, 48. 

15. Black L.D. 

18. Tex.—Stanford v. State, Cr., 167 
S.W.2d 517, 520. 

Wash.—State v. McGlnty, 126 P.2d 
1086, 1087, 1088. 

17. Webster New IntD. 

18. Eng.—^Doe v. Hubbard, 15 Q.R 
227, 244, 69 E.aL. 227, 117 Reprint 
445. 

19. Black LD. 

20. Black LD. 

2 L Black L.D. 

22 . Black LD. 

23. Black LD. 
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STBRID—HTDROGEX DIOXIDE OR HYDROGEN PEROXIDE 


Hybrid class suit. A term sometimes used in clas¬ 
sifying representative or class suits and applied to 
those wherein the character of the right sought to 
be enforced for or against the class is several, and 
the object of the action is the adjudication of claims 
affecting specific property.24 

HTB. In old English law, hide or skin; also a 
measure of land which, according to some authori¬ 
ties, consisted of one hundred acres.25 

HYDEANT, A dischaige pipe from the mains of 
an aqueduct, a pipe or spout at which water may 
be drawn from the mains of an aqueduct a dis- 
chaige pipe connected with a water main, especial¬ 
ly one in a street for use in ease of fire, or for 
watering the streets, etc.; and usually equipped 
with a valve which leaves the pipe empty when not 
in use; hence a water plug, or fire plug.27 

HYDEATB OF ALUMINA. See Alumina 3 C.J.S. 
p 1013 note 49. 

HYBEATION. The chemical reaction which takes 
place between water and some other substance.^^ 

HYDEAULIO. Pertaining to or relating to fluids 
in motionindicating a liquid, an inelastic mate¬ 
rial, contrasted with an elastic material, such as 
air.3t> 

Phrases in which the word occurs are set out in 
the note.3i 


HYDEO. A combining form, commonly used as a 
prefix, meaning, or relating to, water.^^ jt is said 
to be derived from the Greek and to be used also 
colloquially as a contraction for “hydro-airplane” 
and “hydraulic power.”33 

HYDEO-AlEFLANIi. See Aerial Navigation § 2 
note 19. 

HYDEOCEPHALUS EXTEENUS. A progressive 
disease of the brain.34 

HYDEODYT^AMIO FILM LUBEIOATION. One 
of the names given to the simplest form of lubrica¬ 
tion which is almost, if not entirely, mechanical or 
physical rather than chemical, and which is illus¬ 
trated by the ordinary journal and bearing where, 
after the oil is inserted in the first instance, the 
rotation of the journal within the bearing draws the 
film in until there is complete separation of the me¬ 
tallic surfaces by the film of oil. It is also referred 
to as “fluid” or “wedge” lubrication.^s 

HYDEO EXTEACTOE. More commonly called a 
“whixzer,” and defined as a machine used for dry¬ 
ing knit goods, consisting of a perforated metal 
basket attached to a shaft and revolving at a rapid 
rate of speed.^® 

HYDEOGEN DIOXIDE or HYDEOGEN FEEOX- 
IDE. An unstable compound, Eb O 2 , containing rel¬ 
atively twice as much oxygen as does water.^7 fjy- 


24. U.S.—^Farmers Co-op. Oil Co. v, 
Socony-Vacuum Oil Co., C.C.A, 
Iowa, 133 P.2d 101, 105. 

25. Black L..D. 

25. Vt—Welsh v. Rutland, 56 Vt. 
328, 2^3, 48 Am.R. 762. 

27. Ohio.—^Alcom v. Deckehach, 166 
K.E. 597, 598, 31 Ohio App. 143. 
Xnoliidad hy the terms '*plu£r*’ and 

“fireplug** used in an English stat¬ 
ute—^London County v. Bast Lon¬ 
don Waterworks Co., 1900, 1 Q.B. 
330, 337. 

"Plre hydrant^ 

A hydrant set up in a thorough¬ 
fare for use in extinguishing fires, 
and having connections for fire hose. 
—^Alcorn V. Deckebach, 166 N.B. 597, 
598, 31 Ohio App. 142. 

28. U.S.—Durand v. Bethlehem 
Steel Co., C.C.A.DeL, 122 P.2d -321, 
322. 

"Kydxatloa. of ceueiKt’’ 

The chemical reaction between ce¬ 
ment and water.—^Durand v. Bethle¬ 
hem Steel Co., supra. 

28. Century D, 

30, U.S,—Staude v. Bandix Products 
Corporatiorj^ D.C.Ind., 26 P.Bupp. 
901, 903. 


31. Phrases oonstmed 

(1) “Hydraulic cement** or “hy¬ 
draulic cements** see 14 C.J.S. p 61 
note 95 and Pocket Parts. 

(2) “Hydraulic clutch** see 14 C.J. 
S. p 1298 note 1 in Pocket Parts. 

(3) “Hydraulic inch,** referring to 
the size of an aperture through 
which water flows. It is described as 
a circle whose diameter is an inch. 
—Schuylkill Nav. Co, v. Moore, 2 
Whart, Pa., 477, 493. 

(4) “Hydraulic lime,** one of the 
classes of hydraulic cement, is made 
from a limestone containing a small 
proportion of clay (eight to ten per 
cent) by burning at a low tempera¬ 
ture and slaking the burned rock 
and water.—^Trinity Portland Cer 
ment Oo. v. State, TeX.Civ.App., 144 
S.W.2d 329, 332. 

(6) “Hydraulic mining** see the 
C.J.S* title Mines and Minerals 9 3, 
also 31 C.J. ip 233 note 19. 

(6) **Hydraullc or natural-rock ce¬ 
ment** is made from a limestone con¬ 
taining a relatively high proportion 
of clay, by burning at a low heat 
and grinding the product’to powder. 
—Trinity Portland Cement Co. v. 
•State, supra. 


f (7) “Hydraulic works,** the term 
construed as used in the charter of 
a canal company, may include a 
grist mill, oil mill, carding machine, 
and woolen factory run by water 
power furnished by the canal com¬ 
pany.—^Hankins v. Lawrence, 8 
Blackf., Ind., 266, 267. 

32. U.S.—Groheen Corporation v. 

White Co. Qust. & Pat App., 126 P. 
2d 481, 485. 

33. Webster New IntD. 

34. Pa—Bvancik v. Coal Mining Co. 
of Graceton, 27 A.2d 767, 769, 160 
Pa Super. 27. 

35. U.S.—Sea Gull Lubricants, Inc., 
to Use of National Acme Co., v. U. 
S., CtCl., 50 P.Supp. 230, 233. 

38. N.Y.—Thayer v. Utica Knitting 
Co., 75 N.E. 677, 183 N.T. 18. 

37. Webster New IntD., sub verbo 
Hydrogep peroxide. 

QuaUtles 

r^ydrogen peroxide is not claimed 
to be a poison and is shown to have 
no medical effect when ' taken into 
the stomach, but is simply a deter¬ 
gent a cleanser, and as a medicinal 
agent it is dhowh -to be used only 
tA cleanse andi soothe the skin, to 
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42 C. J. S. HYDROGEN DIOXIDE OB HYDROGEN PEROXIDE—HYGEIA 


drogen peroxide is the same drug as hydrogen diox¬ 
ide, recognized hy that name in the United States 

Pharmacopoeia.^ 8 

HYDROLYSIS. A chemical process of decomposi¬ 
tion involving addition of the elements of water.39 

HYDROLYST. A hydrolyzing agent. 

HYDROLYTR. The word suggests that it has 
something to do with some process that may involve 
hydrolysis; and is specifically defined as meaning 
any substance subjected to hydrolysis, or somethii^ 
which has been subjected to a hydrolyst, or a hydro¬ 
lyzing agent; but not a substance that is capable of 
being hydrolyzed, or of being affected by a hydro- 
lyst.^^ The term is sometimes written “hydrolite^^ 
and has reference to the product of hydrolysis rath¬ 
er than to the materials used in the hydrol 3 rtie proc- 

ess.^2 

HYDROLYTIC. Of, pertaining to, or causing, hy¬ 
drolysis.^ 8 

HYDROMETER. An instrument for measuring the 
density of fluids.^^ 

HYDRONEPHROSIS. An accumulation of urine 
which distends the pelvis of the kidney and causes 
an atrophy of the Hdney, the condition being 
caused by some obstruction in the urinal passages.^® 

HYDROPHIL and HYDROPHILIG. Capable of 
taking up water readily.^® 

HYDROPLANE BOAT. A boat which is so con¬ 
structed as to receive support when in motion from 


the dynamic reaction of the water upon surfaces, 
technically referred to as “hydroplanes,*^ the dy¬ 
namic reaction of the water acting upon these sur¬ 
faces to raise the hull partly out of the water, there¬ 
by lessening the submerged area of the hull with 
a consequent reduction of skin resistance, thus caus¬ 
ing the boat more or less to “plane** or travel on 
the surface of the water and thereby permitting a 
relative high speed in proportion to the propulsive 
effort; it has been compared with a “hydroaero¬ 
plane** or “hydroairplane.**47 

HYDROSTATIC. Pertaining to, or in accordance 
with, the principles of the equilibrium of fluids.^^ 

HYDROUS. A scientific term, indicating the pres¬ 
ence of water.^^ 

Compared with “anhydrous** see 3 C.J.S. p 1075 
note 23. 

HYEMS or EIEMS. Latin, in the civil law, win- 

ter.50 

HYOEIA. A Greek word meaning ^fiiealth,** hence 
the name of the mythological goddess Hygeia, the 
daughter of Esculapius, the goddess of health.It 
has been said that the term is not used in the Eng¬ 
lish language as a word of descriptive or qualify¬ 
ing import, but that it is a noun, and not an adjec¬ 
tive but it has also been said that for a long 
period of years the word has been freely used with 
an adjective meaning and that it has become an 
English word used as a substantive to express a 
process or means of preserving health, or, with an 
i adjective sense, to describe an object as resulting 


dissolve and remove impurities from 
wounds and ulcers, or impurities 
from the mouth, teeth and ears.— 
State V. Hanchette, 129 P. 1184, 1185, 
88 Kan. 864. 

38. N.T.—^People v. Straus, 142 N. 
T.S. 326, 827, 81 Misc. 154. 

39. U.S.—Goheen Oorporatlon v. 

White Co., Cust & PatApp., 126 

F.2d 481, 485. j 

40. U.S.—Goheen Corporation v. 

White Co., supra. 

41. U.S.—CJoheen Corporation v. 

White Co., supra. 

48. U.S.—Goheen Cor];>oration v. 

White Co., supra. 

43. U.S.—Goheen Corporation v. 

White Co., supra. 

44. Black L.D. 

ITse desoxihed 

When it is Immersed in fluids, as 
In water, brine, beer, brandy, etc., 
It determines the proportion of their 
density, or their specific grravity, and 
lienee their duality.—^Black KD. 


45. Ariz.—^Bochat v. Prescott Lum¬ 
ber Co., 74 P.2d 575, 576, 51 Ariz. 
97. 

48. Century D. 

“Sydrophyllo colloid” 

An encasing^ or surroundingr sub¬ 
stance which will absorb an extraor¬ 
dinary amount of water.—^Dewey & 
Almy Chemical Co. v. Mimex Co., C. 
C.A.N.T., 124 P.2d 986, 988. 

See also Bentonite 10 C.J.S. p 344 
in Pocket Parts. 

47. U.S.—Fauber v. U. S., CtCL, 87 
F.SuiPP. 415, 417, 441. See also 
Aerial Navigation § 2. 

48. Century B. 

“Hydrostatlo test” 

A test employed to ascertain 
whether a child, alleged to be the 
victim of a homicide, was born 
alive; the lungs of the child are re¬ 
moved from body, and placed in ves¬ 
sel of water, if the baby has 
breathed, and there is air In lungs, 
they will float, and ordinarily It can 
be determined in this way whether 
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the baby breathed or lived after its 
birth.—^Morgan v. State, 256 S.W. 
433, 148 Tenn. 417. 

49. N.T.—Taffe v. Evans. 75 N.T.S. 

257, 259, 70 App.Div. 186. 

50u Black L.D. 

51. U.S.—Hygeia Distilled Water 
Co. V. Consolidated Ice Co., CC. 
Pa., 144 F. 1*39, 141. 

Conn.—Hygeia Distilled Water Co. 
V. Hygeia Ice Co., 45 A 957, 960, 
72 Conn. 646, 49 L.R.A. 147. 
Names of characters in mythology 
or fiction as trade-marks see the 
C.J.S. title Trade-Marks, Trade- 
Names, and Unfair Competition § 
41, also 63 C.J. p 355 notes 54-59. 

58. U.S.—Consolidated Ice Co. v. 
Hygeia Distilled Water Co., Pa., 
151 F. 10,* 11, 80 aC.A 506—Hy¬ 
geia Distilled Water Co. v. Con- 
. solidated Ice Co., CC.Pa., 144 F. 
139, 141. 

Conn.—Hygeia Distilled Water Co. v. 

Hygeia Ice Co., 40 A. 534, 540, 70 
L Conn. 516. 
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from the operation of hygeian inethod.53 
“Hygeia” has been contrasted with “hygi€nic.”54 

HYQEIAIT. Of or pertaining to health or its pres¬ 
ervation; relating to Hygeia, the goddess of 
health.55 

HYGIENE. A nonn derived from the Greek word 
‘'Hygeia;”56 a system of principles or rules design¬ 
ed for the promotion of health.^? 

HYGIENIO. An adjective derived from the Greek 
word ^‘Hygeia and means pertaining to health 
or the science of health.53 

HYOSOIN HYDEOBBOMATE. A chemical salt 
whose use is solely medicinal, and in whose prepa¬ 
ration alcohol is necessarily used.®^> 

HYFEBBOIIC. In its mathematical application, 
of or pertaining to the hyperbola; descriptive of, 
or pertaining to a hyperbolic function; specifically 
of, or pertaining to, two things determined geomet¬ 
rically by a quadratic equation having two real 
roots and, in rhetoric, pertaining to or of the 
nature of hyperbole, hence obviously exaggerating 
or exaggerated hence, when used in describing 
a particular mechanism employed in voltage regula¬ 
tors, wherein the flow of current is controlled by 
variation of the pressure applied by means of a 
triangular toggle joint, it has been said that the 
word obviously means an exaggerated or a propor- 
cionately increased pressure as the sides of the tri¬ 
angle, or the two bars forming them, are brought 


into alignment.33 

HYPEBGLYCEMIA. The presence in the blood of 
a large quantity of sugar a diabetic condition 
which occurs when the sugar content of the blood 
is improperly regulated so that it becomes exces- 
sive.3® 

It is also called "diabetic coma^’ see 26 C.J.S. p 
1299 note 30; and has been contrasted with "hy¬ 
poglycemia” or "insulin shock.”® 3 

HYPERTENSION. The technical name for high 

blood pressure.®^ 

HYPEBTRIC03IS. Excessive growth of hair.®® 

HYPEBTBOPHIO. Of, pertaining to, or affected 
by hypertrophy, which is a condition of abnormal 
overdevelopment, or overgrowth of an organ or 
part.®® 

HYPNOSIS. Hypnotic sleep, a state resembling 
normal sleep, differing in being induced by the sug¬ 
gestion and operations of the hypnotizer, with 
whom the hypnotized subject remains in rapport, 
responsive to his suggestions.*^® 

HYPNOTISM. The study of hypnosis, or the act 
or practice of inducing it;^^ also, loosely, the in¬ 
duced state, hypnosis and in this latter sense 
it is the name applied to a condition, artificially 
produced, in which the person hypnotized, apparent¬ 
ly asleep, acts in obedience to the will of the oper¬ 
ator ;73 a psychic or mental state rendering the pa¬ 


ss; Conn.—^Hygeia Distilled Water 
Co. V. Hygeia Ice Co., 45 A- 967, 
980, 72 Conn. 646, 49 L..ILA. 147. 
54. U.S.—Consolidated Ice Co. v. 
Hygeia Distilled Water Co., Pa., 
151 P. 10. 11, 80 CO.A. 606. 

55- Webster New Int.D. 

56; U.S.—^Hygeia Distilled Water 
Co. V. Consolidated Ice Co., O.C. 
Pa., 144 P. 139, 141. 

57. Me.^Lunn v. Auburn, 85 A. 893, 
894, 110 Me. 241. 

5a U.S.—Hygeia Distilled Water 
Co. y. Consolidated Ice Co., C.C. 
Pa., 144 P. 139, 141. 

**Hygeia** contrasted see ante note 
54. 

sa Me,—Dunn v. Auburn, 85 A. 893, 
894, 110 Me. 241. 

eo. U.S.—Sobering y. U. S., C.C.N. 
T., 119 P. 472. 

61. Webster ,New Int,D. 

6 a Century D. 

sa U.S.—^Pullman, Inc., v. Marshall 
Electric Co., CCXA.IIL, 72 P.2d 474, 
479. 

64. Century D. 


65. Vt.—^Domina v. Pratt, IS A.2d 
198, 202, 111 Vt 166. 
ea vt —^Domina v. Pratt supra. 

€7. Cal.—Aspe y. Plrrelli, 266 P. 

276. 277, 204 Cat 9. 

6 a U.S.—Shaw y. United States 
Fidelity & Guaranty Co., C.C.A.N. 
J., 101 P.2d 92, 96. 

09. Webster New IntD. 

Phrases oonstmed 

(1) “Hypertrophic arthritis” see 
Arthritis 6 C.J.S. p 774 In Pocket 
Parts. 

(2) “Hypertrophic scar,” defined 
as a hard, rigid tumor formed by 
hypertrophy of the tissue of a cica¬ 
trix, and contrasted with “yicious 
scar.”—Schoen v. Wolfson, 268 Ill. 
App. 414, 422. 

70. Webster New IntD. 

71. Webster New IntD. 

7a Webster New IntD. 

7a Ala.’—Liouls V. State, 130 So. 

904, 905, 24 Ala.App. 120. 
Phenomena explained 
Animal magnetism or hypnotism 
U a peculiar physiological condition 
.excited by perverted action of cer-. 
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tain parts of the cerebral nervous 
organs, and it is not caused by 
any occult force emanating from the 
operator. Whilst all the phenomena 
can not be accounted for, owing to 
the impe^ect knowledge we possess 
of the functions of the brain and 
cord, enougrh has been stated to 
show that Just in proportion as our 
knowledge has increased has it been 
possible to give a rational explana¬ 
tion of the phenomena. It is also 
dear that the perverted condition of 
the nervous apparatus in hypnotism 
is of a serious character, and there¬ 
fore that these experiments should 
not be performed by ignorant em¬ 
pirics for the sake of gain, or with 
a view of causing amusement Nerv¬ 
ous persons may be seriously in¬ 
jured by being subjected to such ex¬ 
periments, more especially if they 
undergo them repeatedly; and it 
should be illegal to have public ex¬ 
hibitions of the kind alluded to. 
The medical profession has always 
been rightly jealous of the employ¬ 
ment of hypnotism in the treatment 
of disease, both from fear of the 
effects of such operations on the 
.nervous systems of excitable people. 
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EJPNOTim—EYPOTRECARII GBEDITOEES 


tient susceptible to suggestion at the will of an- 
other.'^^ 

“Hypnosis’^ or ^Tiypnotism” as affecting responsi¬ 
bility for crime see Criminal Law § 72 b, and as 
bearing on the credibility of a witness see the C.J. 
S. title Witnesses § 470, also 70 C.J. p 765 note 11. 

HYPOBOLUM* In the civil law, the name of the 
bequest or legacy given by the husband to his wife, 
at his death, above her dowry.75 | 

HYFOGHONDBIA. See the C.J.S. title Insane 
Persons § 2, also 32 C.J. p 611 notes 90, 91. 

HYPOOYOLOIDAL CURVE. A curve described 
by a point on the circumference of a circle which 
rolls upon the inner side of another circle.^® Com¬ 
pared with "epicycloidal curve” see 30 G.J.S. p 
291 note 33. 

HYPODERMIC. Pertaining or relating to parts un¬ 
der the sldn.^7 a particular context, the term 
relates to injections under the skin.78 

HYPOGLYCEMIA. A diabetic condition which de¬ 
velops from the administration of insulin to such 
an extent that the blood sugar falls below the nor¬ 
mal level; also known as “insulin shoek.”79 The 
proper treatment is the administration of some form 
of carbohydrate to increase the blood sugar oon- 
tent.s® 

It is contrasted with “hyperglycemia” see ante p 
368 note 66, 

HYPOPLASIA. Defective or incomplete forma¬ 
tion; an abnormal or unusual increase in the ele¬ 
ments composing a part, as of the cells of a tissue; 
the abnormal multiplication or increase in number 
of the tissue elements.^i 

HYPOSTASIS. In medical jurisprudence, a con¬ 
gestion or flushing of the blood vessels, as in vari¬ 
cose veins; the morbid deposition of a sediment of 


any kind in the body.82 

HYPOTHEC or HYPOTHEQUE. In French law, 
hypothecation; a mortgage on real property, the 
right vested in a creditor by the assignment to him 
of real estate as security for the payment of his 
debt, whether or not it be accompanied by pos¬ 
session and 'Tiypotheque” may be an assurance 
of a thing to be delivered hereafter a real right 
upon immovables made liable for the fulfillment of 
an obligation, in virtue of which the creditor may 
cause them to be sold in the hands of whomsoever 
they may be and have a preference upon the pro¬ 
ceeds of the sale in order of date as fixed by the 
code, that is to say, in order of registration.*® 

In Scotland, the term is used to signify the land¬ 
lord's right which, independently of any stipulation, 
he has over the crop and stocking of his tenant, 
and is defined as a security given by the tenant to 
his landlord over the crop of each year for the rent 
of that year, and over the cattle and stocking on 
the farm for the current year’s rent.** 

HYPOTHEC A or HIPOTECA. ‘hypothecs” is said 
to be a term of the Roman law denoting a pledge 
or mortgage; and, as distinguished from “|fignus,” 
in the same law, it denotes a mortgage in which the 
subject in pledge remains in the possession of the 
mortgagor or debtor.*^ The Spanish law equivalent 
is “hipoteca” see 40 C.J.S. p 401 note 44. It has 
been said that ^Tiypotecas” on lands in Cuba, de¬ 
scribing them rather freely, are mortgages without 
accompanying bond and without a personal debt ob¬ 
ligation on the part of the mortgagor, classified by 
Cuban law as “immovables” and regarded under 
American law as real estate.** 

HYPOTHEC ARIA ACTIO. Latin, in the civil law, 
the hypothecary action, an action for the enforce¬ 
ment of an hypotheca, or right of mortgage, or to 
obtain the surrender of the thing mortgaged.** 

HYPOTHECARH CREDITORES. Latin^ in the 


and because such practice Is in the 
border land of Quackery and of im¬ 
posture. Still, in the hands of skil¬ 
ful men, there is no reason why the 
proper employment of a method in- 
duencing' the nervous system so 
powerfully as hypnotism should not 
be the means of relieving pain or 
of remedying disease.—^Parks v. 
State, 64 N.R 862, 868, 159 Ind. 211, 
69 L..H.A. 190. 

74. Black L..D. 

Pear is not an element- 
Ala—Louis V. State, 130 So. '90'4, 
905, 24 AlaApp. 120. 

76. Black LJD, 

42 0. J.S.-24 


7a U.S,—Hill V. Hill, CJust A Pat 
App., 54 F.2d 950, 952. 

77. Century D. 

7a tr.S. —Smith V. Dickinson, Oust. 

& PatApp., Ill P.2d 179, 180. 
<<S 7 pode:imiic needle” 

One that penetrates through and 
under the skin.—Smith v. Dickinson, 
supra 

79. VL—^Domlna v. Pratt, 18 A.2d 
198. 202, 111 Vt 166. 

sa vt—^Domina v. Pratt supra 

81. OkL—Champlin Refining Co. v. 
State Industrial Commission, 4 P. 
^d 751, 752, 153 OkL 45. 


83. Black L.D. 

<*FoBt-mortem hypostasis” 

A peculiar lividity of the cadaver. 
—Black L.D. 

83. Black L.D. 

84. Mass.—^Macomber v. Parker, 14 
Pick. 497, .505. 

85. Qua—Jamieson v. Charbonneau, 
17 Que. Super. 514, 516. 

ea, Black L.D. 

87. Black L.D. 

8 a U.S.—^Fair v. Commissioner of 
Internal Revenue, CC.A', 91 F.2d 
218, 219. 

89. Black Ii.D. 
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civil law, hypothecary creditors; those who lent 
money on the security of an hypotheca.^0 

HYPOTHECARY ACTION. See Actions § 1 a 
(13). 

HYPOTHECATE. To pledge a thing without de¬ 
livering possession of it to the pledgee.^^ 

HYPOTHECATION. A term borrowed from the 
civil law, and, in so far as it is naturalized in Eng¬ 
lish and American law, it means a contract of mort¬ 
gage or pledge in which the subject matter is not 
delivered into the possession of the pledgee or 
pawnee or, conversely, a right which a creditor 
has over a thing belonging to another, and which 
consists in a power to cause it to be sold in order to 
be paid as claim out of the proeeeds.^3 

The term has been compared with, or distinguish¬ 
ed from, ‘‘lien” see the C.J.S. title Liens § 1, also 
31 C.J. p 234 note 54 [c] (1), "mortgage” see the 
C.J.S. title Mortgages § 9, also 31 C.J. p 234 note 
^ M (2)> and "pawn” or "pledge” see the C.J.S. 
title Pledges § 3, also 31 CJ. p 234 note 54[c] 
(3). 

HYPOTHEQHE. See Hypothec ante notes 83-85. 

hypothesis. Primarily, an assumption or the¬ 
ory,®^ a supposition;®5 and, more specifically, a 
proposition or principle which is supposed or taken 


for granted in order to draw a conclusion or infer¬ 
ence for proof of the point in question, something 
not proved, but assumed for the purpose of argu¬ 
ment, or to account for a fact or an occurrence;®® 
the preliminary admission of an uncertain premise, 
which states what is held to be a cause in order to 
test it by its consequences.®^ In law the meaning 
of the term does not vary from its usual signifi¬ 
cance,®® although, in a particular connection, the 
term refers to, and has been defined as meaning, 
such reasonable inferences as are usually drawn by 
an ordinarily prudent man in the light of his ex¬ 
perience in everyday life, or in the light of his 
knowledge of human conduct or behavior.®® 

The term has been said to be a definition, or syn¬ 
onym, of "assumption” see 7 C.J.S. p 137 note 10, 
and "supposition.”! 

HYPOTHETICAL. It has been said that the very 
meaning of the word "hypothetical” is that it sup¬ 
poses or assumes something for the time being;2 
and it is specifically defined as meaning assumed 
without proof, for the purpose of reasoning and de¬ 
ducing proof, or of accoimting for some fact; char¬ 
acterized by, or of the nature of, a hypothesis; 
concerned with hypothesis; given to making hy¬ 
potheses; involving a formal hypothesis or condi¬ 
tion.® 

It is one of several words opposed to "actual” see 
1 C.J.S. p 1433 note 51. 


90. Black L.l>. 

91. Black Li.D. 

SpaoUio applioatioiis 

(1) The term has heen held to 
signify that possession is not an in¬ 
cident of the mortgage, and the fact 
of possession is entirely distinct 
from the contract of hypothecation. 
—Spect v. Spect, 26 P. 203, 204, 88 
Cal. 437, 22 Am,S.R. 314, 13 L.R.A. 
137. 

(2) While the term is improperly 
applied in case of a delivery of 
promissory notes as collateral, it 
may be so used if the parties so un¬ 
derstood and desired it.—Tantis v, 
Jones, Tex.Civ.App., 184 S.W. 572, 
673. 

‘‘Vse* transfer, or hypothecate” 

A phrase construed as not author¬ 
izing sale by the pledgee of collat¬ 
eral security, before the maturity of 
the obligation,' and without notice to 
the pledgor.—Ogden v. Liathrop, 31 
N.Y.Super. 643, 651. 

92. Black li.D. 

93. Ohio.—^Dueber Watch Case Mfg. 
Co. V. Daugherty, 57 N.E. 456, 457, 
62 Ohio St. 689. 

31 C.J. p 234 note 54. 

SiTnilaT definition 

''A privilege to take and sell by 


Judicial proceedings in order to sat¬ 
isfy your demand.”—^The Pleroma, 
D.C.Ala., 175 F. 639, 640. 

Bight restricted 

Hypothecation gives only a right 
to be enforced against the subject 
of it through the medium of proc¬ 
ess.—Stainbank v. Shepard, 13 C.B. 
418, 442, 76 E.C.L. 418, 138 Reprint 
1262. 

“Hypothecation bond” see the C.J.S. 
titles Insurance, also 38 C.J. p 
1012 notes 46-52, Insurable inter¬ 
est of lender on; and Shipping §§ 
88-100, also 68 CJ. p 325 note 67- 
p 339 note 88, as bottomry obligra- 
tlon in general. 

94. Black L.D. 

96. Cal.—^People v. Ward, 38 P. 945, 
947, 105 Cal. 335—^People v. Gil¬ 
bert, 60 Cal. 108, 111. 

90. Cal.—People v. Ward, 38 P. 945, 
947, 105 CaL 335—^People v. Gil¬ 
bert, 60 Cal. 108, 111. 

97. U.S.—Mudsill Min. Co. v. Wat- 
rous, Mich., 61 F. 163, 171, 9 C.a 
A. 415. ■ 

98. Cal.—People v. Ward, 38 P. 945, 
947, 105 Cal. 335. 

Xiegal applications 

(1> Comments on the term as used 
in criminal instructions.—Johnson v. 
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state, 16 So. 99, 106, 102 Ala. 1— 
Du Bois V. State, 60 Ala 139, 140. 

(2) A theory set up by the prose¬ 
cution, or the defense, in a criminal 
trial as an explanation of the facts 
in evidence, and a ground for infer¬ 
ring guilt or innocence, as the case 
may be, or as indicating a probable 
or possible motive for the crime.— 
Black Li.D. 

Phrase oonstraed 

“To the exclusion of any other 
reasonable hypothesis,” as a logical 
and legal equivalent to “beyond a 
reasonable doubt” but not so easily 
understood by the lay mind.—^Nor¬ 
man V. State, 74 S.B. 428, 429, 10 Ga. 
App. 802. 

“Beyond a reasonable doubt” defined 
. see 10 C.J.S. p 353 notes 44—46, and 
Pocket Parts. 

99. Ga.—Kalb v. State, 25 S.B.2d .24, 
28, 195 Ga. 644—Wrisper v. State, 
17 S.B.2d 714, 718, 193 Ga. 157- 
White V. State, 89 S.B. 175, 18 Ga. 
App. 214. 

1. Wash.—State v. Harras, 65 P. 
: 774, 775, 25 Wash. 416. 

9. N.T.—Steams v. Field, 90 N.T. 

640, 641—Cowley v. People, 83 N. 
I T. 464, 470, 38 Am.R. 464. 
k Webster New IntD. 
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Phrases employing the word are set out in the j 
note.'* ' 

HYPOTHYROIDISM. A word which denotes the 
underfunctioning of the thyroid gland, which is a 
condition of disease.^ 

HYRNES. In old English law, a parish.® 

HYSTERECTOMY. In surgery, the excision of the 
uterus,7 or removal of the womb.® 

HYSTERIA.. It has been said that "hysteria^^ is 
a disease wherein the patient actually suffers the 
disabilities of paralysis, anesthesia, loss of power, 
or paroxysm which he claims;® and it is defined as 
a neurological condition, mental rather than physi¬ 
cal, brought on by various causes, such as physical 
injury, fright, shock, or worry.i® 

HYSTERICAL. Relating to, resulting from, affect¬ 
ed with, or subject to hysteria.ii 

*^Hysterical paralysis^ A recognized pathologi¬ 
cal condition, known as '^physic-monoplegia,” in 
which the patient suffers from a belief in the dis¬ 
ease rather than from the disease itself, but the 
same effect is produced as that caused by actual 
paralysis of the nerves and muscles.^® 

HYSTBRO-EPILEPSY. See the C.J.S. title In¬ 
sane Persons § 2. 


HYSTEROPOTMOI. Those who, having been 
thought dead, had, after a long absence in foreign 
countries, returned safely home; or those who, hav¬ 
ing been thought dead in battle, had afterwards un¬ 
expectedly escaped from their enemies and returned 
home.l® 

HYSTEROTOMY. In surgery, the operation of 
cutting into the uterus the Caesarean opera- 
tion.i® 

ETYTHE. In English law, a port, wharf, or small 
haven at which merchandise is embarked or land- 
ed.i® 

L The ninth letter of the English alphabet, which, 
in pronunciation, represents various sounds>7 it 
is also the nominative case of the pronoun of the 
first person ;1® and, although singular, it may, in 
a particular context, represent several persons, col¬ 
lectively as well as severally.^® 

As an abbreviation see Abbreviations 1 C.J.S. p 
276 note 5. 

heamsP Certain iron girders used in the con¬ 
struction of buildings, their edges presenting a fiat 
surface, connected at their centers by solid met- 
al,2® their cross section thus forming the letter 

Phrases employing the word are set out in the 
note.®^ 


4. Plirases construed 

(1) “Hypothetical case/' '*hypoth- 
etical opinion/’ and “hypothetical 
question” see Criminal Law H ®®3» 
884, and Evidence S§ 531, 654. See 
also Appeal and Error S 1455 for re¬ 
view of hypothetical questions In 
civil cases. 

(2) “Hypothetical contract” as 
meaning: a contract dependingr on a 
certain event taking* place, the only 
question being, whether or not that 
event has happened, and distin¬ 
guished from a conditional'contract 
—Hibbert v. Plgou, 3 Dougl. 224, 
225, 26 ECL. 158, 99 Reprint 624. 

(3) “Hypothetical yearly tenan¬ 
cy/’ in England, the basis of rating 
lands and hereditaments to the poor- 
rate. and to other rates and taxes 
that are expressed to be leviable or 
assessable in like manner as the 
poor-rate.—Black L.D. 

5. Symptoms and progress of the 
disease desoxlbed 

It is accompanied by a subnormal 
basal metabolio rate and by other 
symptoms, such as dryness of skin, 
scarcity of hair and eyebrows, slug¬ 
gishness of physical and mental re¬ 
actions, decreased appetite, slower 
pulse rate, and characteristic chang¬ 
es in the composition of the blood. 


and in advanced stages of hypothy¬ 
roidism or myxedema, by puffy and 
swollen appearance of the face and 
other parts of the body due to a 
collection of mucoid fluid beneath 
the skin.— XJ. S. v, 62 Packages, More 
or Less, of Marmola Prescription 

Tablets, D.C.Wis., 48 E.Supp. 878, 
885. 

6 . Black L.D. 

7. Century D. 

& Mo.—^Devine v. Kroger Grocery 
& Baking Co., Mo., 162 S.W.2d 
818, 820, 349 Mo. 621. 

9. La.—Woodward v. Longino & 

Collms, App., 155 So. 503, 504. 
lOu La.—^Mitchell v. T. L. James & 
Co., App., 176 So. 245, 249. 
Similarly dellned 

A paroxysmal disease or disorder 
of the nervous system, more com¬ 
mon in females than males, not orig¬ 
inating in any anatomical lesion, due 
to psychic rather than physical 
causes, and attended, in the acute or 
convulsive form, by extraordinary 
manifestations of secondary effects 
of extreme nervousness.—^Black L.D. 

11. Century I>. 

12 . La.—^Woodward v. Longino & 
Collins, App., 156 So. 503, 604. 

13. Black L.D. 
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Jkxaong the Romans, these were 
not permitted to enter their own 
houses by the door but were re¬ 
ceived at a passage opened in the 
roof.—^Black L.D. 

14. Century D. 

15. Black L.D. 
la Black L.D. 

17. Webster New Int.D. 

Same sound as or '*u” sometimes 
The rule of pronunciation regard¬ 
ing one sound of the letter “i” is: 
“stressed ‘i’ before *r,’ final or fol¬ 
lowed by another consonant, as in 
stir, bird, fir, virtue, virgin, irk¬ 
some, etc., is the same soimd as "e* 
in fern, and *u* In urn.”—Webb v. 
Perkins, 290 N.W. 112, 115, 227 Iowa 
1157. 

1 & Webster New Int.D. 

19. Hay Import Joint obligatioiL 
“The language of the note, T 
promise to pay,’ etc., makes the con¬ 
tract of both signers Joint as well as 
several. The pronoun T represents 
the signers collectively as well as 
severally.”—Proctor v. Bauby, 96 A. 
936, 9'36, 90 Conn. 251. 

29. Ky.—^Louisville R. Oo. v. Essel- 
man^ 93 S.W. 50, 51, 29 Ky.L. 833. 
21. Phrases ooustxusA 

(1) “Do as you please with what 
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IB and IBID. See Ibidem postj and Abbreviations 
1 C.J.S. p 276 note 5. 

IBBBNAGIUM. See Hibemagium 39 C.J.S. p 898 
note 89. 

IBIDEM. Literally, ^^in the same place.” Used 
by law writers to signify in the same book, in the 
same division or page of a book, or, sometimes, the 
same snbject.^s 

IBI SEMPER DEBET PIEBI TRIATIO UBI JD- 
BATORES METJOREM POSSUKT EABERE 
N0TITIAM.23 

ICE. As a noim, water frozen or reduced to the 
solid state by cold.24 

As a verb, the word is not technical but is one 
of general use, and has been defined as meaning to 
apply ice, to cover with, enclose or preserve in, ice, 
to freeze or chill with, or as with, ice, to preserve 
in ice, as meat; to refrigeratethe participle 


"icing” may, or may not, include refrigeration, the 
two words not being synonymous.^® 

'^Ice cream” A commercially manufactured com¬ 
modity,27 defined as a frozen food containing cream, 
or butter fat, flavoring, sweetening, and, usually, 
eggs; specifically, such a food made smooth by stir¬ 
ring during freezing.28 While mostly milk or 
cream, it is in fact a manufactured article with oth¬ 
er ingredients such as sugar and flavoring.29 

It has been distinguished from "mousse”20 and 
"parfait.”®! 

OtJier phrases employing the word are set out in 
the note.22 

IGENI. The ancient name for the people of Suf¬ 
folk, Norfolk, Cambridgeshire, and Huntingdon¬ 
shire, in England.22 

lOONA. An image, figure, or representation of a 
thing.®'^ 


I have,” as not Importing* a present 
gift—Peanng v. Jones, 20 N.B. 199, 
200. 149 Mass. 12, 14 Am.S.H. 392. 

(2) "I assign the within.” held ef¬ 
fectual not only to pass the title to 
the paper upon which a deed was 
written, hut also to pass title to the 
land described therein.—^Harlowe v. 
Hudgins, 19 S.W. *364, 365, 84 Tex. 
107, 31 Ain.S.R. 21. 

(3) “I desire,” as equivalent to 
“1 will and direct”—Oyster v. Knull, 
20 A, 624, 625, 187 Pa. 448, 21 Am. 
S.R. 890. 

(4> “I guaranty the within note 
good till paid,” as constituting a 
conditional, rather than an abso¬ 
lute, guaranty.—Cowles v. Peck, 10 
A. 569, 55 Conn. 251, ^ AncLS.H. 14. 

(5> *T order and direct” as not 
only creating an active power and 
trust but as revealing a peremptory 
command.—Cutter v. Burroughs, 61 
A. 767. 769, IQO Me. 379. 

(6) ”1. O, you,” as a valid acknowl¬ 
edgment of indebtedness to a person 
Identified by parol evidence,—Kinney 
v. Flynn, 2 R.L 319, 329. 

(7) *1 promise.”—^Lewenstein v. 
Forman, 111 N.E. 962, 968, 223 Mass. 
325—31 C.J. p 235 note 73 £b]. 

(8) *T think” when used to ex¬ 
press the conclusion of an expert, 
amounts to an assertion of his pro¬ 
fessional opinion, and is equivalent 
to his saying ”I believe.”—^Jones v. 
Philadelphia d; Beading Coal & Iron 
Co., 132 A. 122. 123, 285 Pa. 317. 

22. Abbott L.D. 

Abbreviated to “ibid,,” ”ib.,” and 

”id.,” see Abbreviations 1 C.J.S. p 

276 note 5. 


23. A xnaxlm meaning trial 

should always be had where the ju¬ 
rors can be the best informed.”— 
Bapalje & 

24. Webster New Int.D. 

26. XT.S.—Alton & S. R. B. V. U. S.. 
D.aCal., 49 P.2d 414, 421. 

26. US.—Alton & S. R. R. v. U S., 
supra. 

27. Iowa,—State v. Hutchinson Ice 
Cream Co., 147 N.W. 195, 201, 168 

[ Iowa 1. 

28. Neb.—State r. McCosh, 279 N. 
W. 775, 777, 134 Neb. 780. 

Xa a statute fixing standards. It 
has been defined as the frozen prod¬ 
uct made from pure, wholesome, 
sweet cream, and sugar, with or 
without flavoring, and if desired, the 
addition of not to exceed one per 
cent by weight of a harmless thick¬ 
ener; it must contain not less than 
twelve per cent by weight of milk 
fat, and the acidity shall not exceed 
three-tenths one per cent.—State v. 
Hutchinson Ice Cream Co., 147 N.W. 
195, 197, 168 Iowa 1. 

29. N.T,—Syracuse Ice Cream Co. v. 
Cortland, 138 N.T.S. 338, 389, 153 
App.Div. 456. 

^ Neb.—State v. McCosh, 279 N.W. 
776, 777, 134 Neb. 780. 

31. Neb.—State v. McCosh, supra. 

32 . Phrases oonstrued 

(1) “Cargo of ica”—^Murchie v. 
Cornell, 29 N.B. 207> 156 Mass. 60, 63, 
81 Am.S.R. 526. 14 L..R.A. 492. 

(2) “Ice cream mix”, the common 
trade n€une applied to a mixture of 
milk or cream which has been run 
through an homogenizer, and to 
which has been added sugar, or { 
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some other form of flavoring, and 
which is used in the manufacture of 
ice cream.—^M. H. Renken Dairy Co. 
V. Wlckard, D.C.N.T., 45 F.Supp. 332, 
336. 

(3) “Ice cubes,” a term which has 
taken on a well-defined meaning and 
designates cubes of such size as can 
be contained in an ordinary drink¬ 
ing glass.—^Devito v. Moss, 9 N.Y.S. 
2d 730. 732, 170 Misc. 170. 

(4) “Iceman proprietor,” as used in 
an accident insurance policy to de¬ 
scribe an occupation, see the C.J.S. 
title Insurance $ 760, also 1 C.J. p 
436 note 36 [h] and 31 C.J. p 235 
note 87. 

(5) “Ice pick,” a sharp instrument 
used in breaking up large blocks of 
ice.—Jenkins v. Mina, Casualty & 
Surety Co., L.a.App., 168 So. 217, 218. 

(6) *Tce plants” and “storing ice,” 
in describing a business, the terms 
have been construed to Include or to 
mean every part of manufacture, 
sale, and distribution of ice, includ¬ 
ing delivery to customers.—^Wright 
v, Louisiana Ice & Utilities Co., 129 
So. 436. 439, 14 La.App. 621. 

(7) **Ice when needed.”—^Farns¬ 
worth V. New York Cent & H. R. R. 
Co.. 84 N.Y.S. 668, 660, 88 App.Div. 
320. 

(8) “Icing charges,” construed as 
including the charge for placing the 
ice in the bunkers of the refrigerat¬ 
ing car, but as not including the 
charge for the transportation of the 
ice with the product after the icing 
was completed.—^Alton & S. R. R, v. 
U. S., D.aCaL, 49 F.2d 414, 421. 

33, Black L.D. 

34. Black L.D. 
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ICONOGRAPHY. The art of representation by 
pictures or images.^S 

I-OTUS. See Abbreviations 1 C.J.S. p 276 note 5. 

ICTUS. In old English law, a stroke or blow from 
a club or stone; a bruise, contusion, or swelling 
produced by a blow from a club or stone, as distin- 
^ished from ‘^plaga,” a wound.36 

ID. Latin, “that,” the neuter of “is,” he.^*^ As an 
abbreviation see 1 C.J.S. p 276 note 5. See also 
Ibidem ante note 22 and Idem post note 50. 

Id est. Literally “that is.”38 A phrase in com¬ 
mon use, employed to introduce an explanation of 
a preceding word or clause commonly abbrevi¬ 
ated “i. e.,” see Abbreviations 1 C.J.S. p 276 note 6. 

IDAHO. One of the states of the United States, 
originally part of the Louisiana Purchase, organized 
;as a separate territory under its present name by 
act of March 3, 1863, and admitted as a state July 
3, 1890.40 

ID CERTUM EST QUOD OERTUM REDDI PO- 
TEST.41 


ID CERTUM EST QUOD CERTUM REDDI PO¬ 
TEST, SED ID MAGIS CERTUM EST QUOD 
DE SEMETIPSO EST CERTUM.42 

IDEA. Generally or primarily, a mental image or 
impression, a mental concept ;43 and, more partic¬ 
ularly, a conception of what is desirable or ought to 
be, dijfferent from what has been observed.44 The 
word is sometimes the equivalent of ‘intention.”45 

As used in copyright or patent law see the C.J.S. 
titles Copyright and Literary Property §§ 10 e, 
29, 92; and Patents §§ 18, 24, also 48 C.J. p 28 
notes 37-41, p 35 notes 6-12. 

Phrases employing the word are set out in the 
note.46 

IDEAL. Defined and generally understood as mean¬ 
ing a standard of perfection, beauty, or moral or 
physical excellence.47 

IDEALISM. One’s moral sense, described as a self- 
created standard of conduct or desire, and there¬ 
fore subject to instant change or destruction by its 

creator.4S 

IDEM. A Latin word meaning the same ;49 used by 


36. U.S.—Stokes v. U. S., D.C.N.Y., 
19 F.Supp, 677, 678. 

36. Black Li.D. 

^‘Ictus orbls” 

In medical jurisprudence, a maim, 
a bruise, or swelling; any hurt with¬ 
out cutting: the skin; when the skin 
la cut, the injury is called a "wound.” 
—Black Li.D. 

37. Century D„ sub verbo Id Est. 

38. Black L.D. 

39. Abbott L.D. 

40. Bouvier Li.D. 

41. A maxim meaning: *'That is cer¬ 
tain which can be made certain.”— 
Black L.D. 

Applied or explained in 
U.S.—Charles River Bridge v. War¬ 
ren Bridge, Mass., 11 Pet. 420, 683 
note. 9 L..Ed. 778, 938. 

Ala.—^Tan-Kar Oil Co. v. Danley, 198 
So. 238, 239, 240 Ala. 206. 

31 C.J. p 235 note 89 [a]. 

See also Bills and Notes §§ 97, 105 b, 
certainly as to time of payment 
or amount of commercial paper; 
and Deeds § 30, application of the 
maxim to description of property 
In conveyances. 

42. A maxim meaning "That is cer¬ 
tain which can be made certain, but 
that is more certain which Is cer¬ 
tain of itself.”—^Black L-D. 

Applied in Shrewsbury’s Case, 9 
Coke 46b, 47a, 77 Reprint 798. 

43. Century D. 


44. U.S.—Hamilton Mfg. Co. v. 
Tubbs Mfg. Co., aCMich.. 216 P. 
401, 409. 

45. Substitute for ‘Intention’’ 

"The word idea is frequently used 

as a substitute for the word inten¬ 
tion, and when speaking of the 
avowed purpose or intention of a 
third person, careless talkers fre¬ 
quently employ the phrase his idea.” 
Ala.—^Lewis v. Pauli, 42 Ala. 136, 
144. 

Mo.—Blumer v. Gillespie, 93 S.W.2d 
939, 942, 338 Mo. 1113. 

46. Phrases construed 

(1) "His expressed idea” means 
his expressed intention.—^Blumer v. 
Gillespie, supra 

(2) "Idea of industrial insurance” 
is that extrahazardous industry must 
bear the cost of injury and death of 
workmen.—State ex rel. Crabb v. 
Olinger, 82 P.2d S65, 870, 196 Wash. 
348. 

(3) "My idea and wish” held to 
express one’s intention and will.— 
English V. Ragsdale, 147 S.W.2d 663. 
664, 347 Mo. 431—Blumer v. Gilles¬ 
pie, supra. 

47. Ga.—^Morton v. State, 10 S.E.2d 
836. 842, 190 Ga. 792. 

48. U.S.—^Praina v. U. S., N.T., 266 
P. 28, 36, 166 aC.A, 366. 

49. Mo.—St Louis V- Williams, 139 
S.W. 340, 344, 236 Mo. 603. 

“Xdem per idem” 

The same for the same, an illustra¬ 
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tion of a kind that really adds no 
additional element to the considera¬ 
tion of the question.—^Black L.D. 
“Idem Bonaas” 

(1) Having the same sound. 

Ala.—Clements v. State, 99 So. 832, 

833, 19 AlaA.pp. 640. 

Mo.—Rubin v. Bassakin, App., 130 
S.W.2d 224, 226. 

Okl.—Collingsworth v. Hutchison, 90 
P.2d 416, 417, 185 OkL 101. 

(2) Of the same sound. 

Ga.—Thompson v. State, 199 S,E. 

787, 788, 68 Ga.App. 679. 

Tex.—Chaverea v. State, 160 S.W.2d 
241, 242, 141 Tex.Cr. 692. 

(3) Sounding the same, or sound¬ 
ing the same or alike. 

Ala.—Clements v. State, 99 So. 832, 

833, 19 Ala.App. 640. 

Mo.—^Rubin v. Bassakin, App., 130 
S.W.2d 224, 226. 

N.C.—State v. Utley, 25 S.H.2d 196, 
202, 223 N.C. 39. ' 

Ohio.—^Rauch v. Tmmel, 8 N.E.2d 569, 
671, 66 Ohio App. 71. 

Tex—^Eeese^. State, 151 S.W.2d 828, 

834, 142 TexCr. 264. 

(4) Substantially identical in 
sound.—^Rubin v. Bassakin, supra. 

(6) As affecting materiality of 
variance between pleading and proof 
in indictment or information as to 
names of third persons see the C.J.S. 
title Indictments and Informations 
$ 265, also 31 C.J. p 847 note 4-p 848 
note 6; and as applied to names see 
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law writers for purposes of reference, in the same 
manner as “ibidem,” often abb^e^nated “id.”50 

IDEM AaENS ET PATIENS NON POTEST. 6 I 

IDEM EST FAOEEE, ET NON PEOKCBEEB CUM 
POSSIS; ET QDI NON PEOHIBIT, CUM 
PEOHIBBEE POSSIT, IN CULPA EST (AUT 

JUBET).52 

IDEM EST NIHIL DIOEEE ET INSUFFICIEN- 
TEE DICEEE.S3 

IDEM EST NON ESSE, ET NON APPAEEEE.54 

IDEM EST NON PEOBAEI ET NON ESSE; NON 
DEFIOrr JUS SBD PE0BATI0.55 

IDEM EST SCIEE AUT DEBBEB AUT POTUIS- 
SB.56 
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IDEM SEMPEE ANTEOBDENTI PEOXTMO EEF- 
EETUE.57 

IDENTICAL. Exactly the same;^* the same;®® 
not different or other; often preceded by “self” or 
“very” for emphasis, hence the selfsame, the very 
same.®® The term imports absolute agreement in 
all features;®! but often its meaning is to be deter¬ 
mined by the context and by the apparent purpose 
for which it is used.®2 

^Tdentical” has been held synonymous with 
“equivalent” see 30 C.J.S. p 1132 note 11. It has 
been contrasted or compared with, and distinguish¬ 
ed from, “affiliated” see 2 C.J.S. p 989 note 6, 
“alike” see 3 C.J.S. p 866 note 7, “like,”®® and 
“same.”®4 

IDENTIFIOATION. The proving that a person, 
subject, or article before the court is the very same 
that he or it is alleged, charged, or reputed to be.®® 


the C.J.S. title Names § 14, also 46 
C.J. p 883 note 10-p 390 note 42. 

50. Abbott L..D. 

According' to £ord Coke ** 'idem* has 
two significations, sc., idem eyUaltie 
eeu verbie, (the same in syllabus or 
words.) and idem re et eensu, (the 
same In substance and In sense.)'*— 
Blade KD. 

Compared with *flbldem” 

In a strict use of the two words, 
‘"idem” may well be confined to 
references to the same hook, while 
“ibidem” meaning in the same place, 
may properly refer to the same page 
or section of a hook.—^Abbott LuD, 

Xh. old. practice, said, aforesaid, the 
said or aforesaid; distinguished from 
“praedictus” in old entries, although 
having the same general significa¬ 
tion.—^Black Li.D. 

51. A maxim meaning “The same 
person cannot do and submit (with 
reference to the same matter).”— 
Trayner Leg.Max. 

Similarly xesidered 

“The same person cannot be both 
agent and patient that is. the doer 
and person to whom the thing is 
done.^'—^Black L.D. 
wra.’giTn ftisciuised 

The meanmg of the maxim “Is 
that a man cannot both be agent and 
master, nor doer and recipient, nor 
seller and buyer, at one and the 
same time. This is a derivative of 
the old maxim that a man cannot 
be a judge in his own cause or mat¬ 
ters. And the Christian application 
is that a man cannot serve both God 
and mammon. The law forbids the 
assumption by anyone of a position 
where his Interest and his duty will 
conflict.**—^Ramsey v. Gibson Coun¬ 
ty, 7 T6nn.Clv.App. 53, 65. 


52. A maxim meaning “To commit, 
and not to prohibit when In your 
power, is the same thing; and he 
who does not prohibit when he can 
prohibit, is in fault, or does the 
same as ordering it to be done.”— 
Black Li,T). 

58- A maxim meaning “It is the 
same thing to say nothing and not 
to say enough,”—^Bouvler L.D. 
Similarly rendered 
“It is the same thing to say noth¬ 
ing, and to say a thing insufficient¬ 
ly. To say a thing in an Insufficient 
manner Is the same as not to say it 
at all. Applied to the plea of a 
prisoner/*—^Blaok UD. 

64. A maxim meaning “It is the 
same thing not to be, as not to ap¬ 
pear.**—^Black LuB. 

Applied in: Neslln v. Wells, Utah, 
104 U.S. 428, 439, 26 L.£3d. 802, 807 
—31 C.J. p 286 note 4 [a]. 

Another form of the maxim 
Idem non esse et non apparere—“It 
is the same thing not to exist and 
not to appear.**—^Bouvier L.D. 

55. A maxim meaning ‘What is not 
proved and what does not exist, are 
the same; it is not a defect of the 
law, but of proof.**—^Black Li.I>, 

66. A maxim meaning “To be bound 
to know or to be able to know is the 
same as to know.**—^Black KD. 

57. A maxim meaning “Idem always 
relates to the next antecedent*’— 
Bouvler Li.D. 

Applied in: Stewart v. Stewart, 
7 Johns.Ch., N.Y., 229, 248. 

Similarly rendered. 

“ ‘The same* is always referred to 
Its next antecedent.**—^Black L.D. 

58. Fla.—Cam v. Moore, 76 So. 337, 
340, 74 Fla. 77. 

58. Pa.—^Fidelity Mortg. Guarantee 
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Co. V. Bobb, 160 A. 120, 121, 806: 
Pa. 411. 

Aoonrate use 

“The word ‘identical,* when used 
with any approach to accuracy, has 
this import”—^Empire State Nall Co. 
V. American Solid Leather Button 
Co., C.C.R.I., 71 F. 688, 689. 

60. Webster New IntD. 

61. Pa.—^Fidelity Mortg. Guarantee 
Co. V. Bobb, 160 A. 120, 121, 806 
Pa- 411. 

62. Cat—^Bernard v. Sloan, 84 P. 
232, 236, 2 Cal.App. 787. 

Held not '^dentioal’’ 

Where an association adopted a 
new constitution In a new name, 
elected new officers, changed the 
amount of dues, and transferred the 
assets of the old association to the 
new, the two associations were not 
“identical.**—Konta v. St. Louis 
Stock Exch., 87 S.W. 969, 972, 189 
Mo. 26. 

Phrases oonstmed 

(1) “Identical in kind** as equiva¬ 
lent to “like**.—Commonwealth v. 
Fontaln, 127 Mass. 462, 455. 

(2) “In all respects identical,” as 
meaning “in all respects similar.”— 
Empire State Nail Co. v. American 
Solid Leather Button Co., C.C.R.I., 
71 P. 588, 689. 

esl U.S.—U. S. V. Wallace, CLCL, 
6 S.Ct. 408, 409, 116 U.S. 398, 29 
L.Ed. 675. 

Mass.—Bliss V. BUss, 109 N.E. 148, 
152, 221 Mass. 201, L.R.A.1916A 
889. 

64. Iowa.—Crapo v. Brown, 40 Iowa 
487, 493. 

Pa.—^Fidelity Mortgage Guarantee 
Co. V. Bobb, 160 A. 120, 121, 806 
Pa. 411. 

6B. Ky.—Hall v. Cotton, 180 S.W. 
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IBENTIFCATION—IBIOCRIRA 


Identification is almost always a matter of opinion 
or belief.®® 

The term has been disting^shed from "authenti¬ 
cation” see 7 C.J.S. p 1290 in Pocket Parts, "des¬ 
ignation” see Designation 26 C.J.S. p 1240 in Pock¬ 
et Parts. 

As another name for imputable negligence see the 
C.J.S. title Negligence § 157, also 31 C.J. p 237 
note 16. Identification or distinguishing mflrkg in 
ballots see Elections §§ 183-189. For references to 
some other specific applications or uses of the term 
see 31 C.J. p 237 note 13 and consult the Descrip¬ 
tive-Word Index. 

IDENTIFY. In its intransitive sense, to become 
the same; to coalesce in interest, purpose, use, ef¬ 
fect, etc.;®7 and in its transitive sense to make toi 
be the same,®® to establish the identity of,®® to 
prove the same with something described, claimed, 
or asserted;70 to prove to be absolutely the same;7i 
also to mark or characterize in such a way as to 
show what the thing marked is; to serve as a 
means of identification for.72 

Identified, Established or proved to be identical 
with.7S 

IDENTITAS VERA OOLUaiTTTR EX MULTI- 
TUDINE SIGNORXJM.74 

IDENTITATE NOMINIS. In English law, an an¬ 
cient writ, now obsolete, which lay for one taken 
and arrested in any personal action, and committed 


to prison, by mistake for another man of the same 
name.75 

IDENTITY. A word derived from the Latin word 
"idem,” and defined as the condition of being the 
same with something described or asserted ;76 ab¬ 
solute agreement in all features.77 
It has been compared with, or distinguished from, 
"analogy” see 3 C.J.S. p 1061 note 10, “conformity^’ 
see 15 C.J.S. p 957 note 19, and "relationship.”78 
Phrases employing the word are set out in the 
note.7® 

IDEO. Latin, therefore.®® 

“Idea consideratum est** Latin, literally "There¬ 
fore it is considered.” These were the words used 
at the beginning of the entry of judgment in an 
action when the forms were in Latin; they were 
also used as a name for that portion of the rec- 
ord.®i 

IDEOT. An old form for idiot.®® 

IDES. One of the three divisions of the ancient 
Roman months.®® The other divisions were the Cal¬ 
ends see 12 C.J.S. p 882 note 67, and the Nones 

q. V. 

ID EST. See Id ante p 373 notes 38, 39, and Ab¬ 
breviations 1 C.J.S. p 276 note 5. 

IDIOCHIRA. Gneco-Latin, in the civil law, an in¬ 
strument privately executed, as distinguished from 
such as were executed before a public officer.®^ 


779, 781, 167 Ky. 464, L..R.A.1916C 
1124. 

68. Iowa.—Germinder v. Machinery 
Mut Ins. Assoc., 94 N.W. 1108, 
1109, 120 Iowa 614. 

Ky.—Hall v. Cotton. 180 S.W. 779, 
781, 167 Ky. 464, L..II.A.1916C 1124. 

67. W’ebster New Int.D. 

68. Webster New IntD. 

69. N.Y.—In re Abrams, 15 N,T.S.2d 
903, 904, 172 Misc. 579. 

70. Mo.—St. Louis V. Williams, 139 
S.W. 340, 344, 235 Mo. 503. 

N.T.—In re Abrams, 15 N.T.S.2d 
903ft 904, 172 Misc. 579. 

31 C.J. P 237 note 19. 

71. Kan.—Schallehn v. Hibbard, 68 
P. 61, 63, 64 Kan. 601. 

72. Century D. 

73. N.T.—^In re Abrams, 15 N.T.S. 
2d 903, 904, 172 Misc. 579. 

74. A maxim meaning^ '*True iden¬ 
tity Is collected from a multitude of 

signs.*'—^Black L.D, 

75. Black L.D. 


76. Mo.—St Louis V. Williams. 139 
S.W. 340, 344, 236 Mo. 503. 

Speolflo appUoation 
“The term identity,' when applied 
to associations or organizations 
formed by contracts or agreements 
between individuals, [means] the 
distinctive thing or entity dependent 
upon the relations formed, and 
which has only a legal existence.”— 
Clark V. Brown, Tex.Civ.App., 108 S. 
W. 421, 439. 

77. Pa.—^Fidelity Mortg. Guarantee 
Co. V. Bobb, 160 A. 120, 121, 306 
Pa. 411. 

78. xrot syxLOiLymoiis 

The word “identity** is not synony¬ 
mous with the word “relationship,** 
nor is it commonly so used.—^Bum- 
ham V. Bennison, 253 N.W. 88, 92, 
126 Neb. 312. 

79b Phrases oonstmed 

(1) “Identity of accommodations,** 
as not the same as “equality of ac¬ 
commodations'* see 30 C.J.S. p 293 
note 73 (2). 

(2) “Identity of a corporation** as 
distinct from that of its compon¬ 
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ent stockholders see Corporations §§ 
4, 5. 

(3) “Identity of time,” in executing 
a guaranty construed as meaning 
that the guaranty was written and 
signed at the time of the execution 
and delivery of the note.—Kloster- 
man v. United Electric Light & Pow¬ 
er Co., 60 A. 251, 252, 101 Md. 29. 

80. Black L.D. 

81. Black L.D. 

Applied in Holmes v. Jennison, Vt, 
14 Pet, U.S.. 540, 643, 10 L.Ed. 579, 
618—^Whitaker v. Bramson, CC.N.T., 
29 P.Cas.No.17.626, 2 Fame 209. 

82. Black L.D. 

83. Burrill L.D. 

Tarlahle date 

In March, May. July, and October, 
the Ides were on the 15th of the 
month; in the remaining months on 
the 13th. This method of reckoning 
is still retained in the chancery of 
Rome, and in the calendar of the 
breviary.—^Black L.D. 

84. Black JjJD, 



IDIOCY, IDIOT, IDIOTIC, AND IDI0TI8M—IDLE 
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IDIOCY, IDIOT, IDIOTIC, and IDIOTISld. See 
the C.J.S. title Insane Persons § 2, also 32 C.J. p 
611 note 92-p 612 note 19, and p 623 notes 95-4. 

IDIOPATHIC. Not in consequence of some other 
disease or an injury, not secondary or arising from 
any other disease.s^ 

^'Idiopathic disease/* A morbid state or condition, 
not preceded or occasioned by any other disease;^® 
described as one which develops gradually, or at 
least imperceptibly, and, while it may be attributa¬ 
ble to external conditions, is also dependent in part 
on conditions inherent in the individual.^^ It has 
been said that the term may properly be applied to 
typhoid fever caused by drinking foul or contami¬ 
nated water but that an '^idiopathic disease’’ 
cannot be regarded as an injury by accident and 
hence has been distinguished from “traumatic dis¬ 
ease.”^® 

Other phrases employing the word are set out in 
the note.^l 

IDIOSYHOEASY. Defined generally as a peculi¬ 
arity of mental or physical constitution or tempera¬ 
ment, characteristic susceptibility or antipathy in¬ 
herent in an individual, special mental disposition 
or tendeney.92 In connection with X-ray treat¬ 
ments, the word has been said to mean supersensi¬ 
tiveness of the patient to the X-ray; greater sus¬ 
ceptibility to a bum in a particular patient than 
in some other patient under similar conditions; a 
departure from normal.^^ 

As an indication of insanity see the C.J.S. title 
Insane Persons § 2, also 32 C.J. p 596 note 93-p 


597 note 25. 

IDIOTA. In the civil law, an unlearned, illiter¬ 
ate, or simple person, hence a private individual, a 
man not in office.®^ In the common law, an idiot or 
fool.^5 

IDIOTA INQXJIBENDO, WEPT DB. An old writ 
which directs the sheriff to inquire whether a man 
is an idiot or not.®® 

IDLB. As an adjective, opposed to "busy” see 12 
C.J.S. p 858 note 4, and defined as meaning given 
to rest and ease, or averse to labor and employ¬ 
ment, hence lazy, slothful; not occupied or em¬ 
ployed;® 7 also, when applied to a manufacturing 
plant, shut down, referring to the stopping of the 
machinery and the mechanism in general by which 
the manufacture is effected;®® and when applied to 
a mine where a strike was in progress, "idle” has 
been contrasted with "being worked.”®® 

As a verb, to spend in idleness, to waste; and, 
with away, as, to idle away an hour, to spend or lose 
time in inaction or without employment.^ The 
term has no sinister meaning and implies no wrong¬ 
doing or misconduct;® and may not be applied to 
deserving persons temporarily unemployed.® It has 
been held synonymous with "loaf”^ and "loiter.”^ 

Idling, A term nearly synonymous with "loaf¬ 
ing,”® but it has been held inapplicable to a man 
waiting for work to begin, or going to the places 
where he thought it would begin.^ 

Phrases employing the word axe set out in the 
note.® 


85. Ill,—Christ V. Pacific Mutual 
Life Insurance Co., 231 lll.App. 
439. 449. 

86. Ill.—Christ V. Pacific Mutual 
Life Ins. Co., supra. 

87. Or.—^Banister v. State Industrial 
Accident Commission of Oregon, 
19 P.2d 408. 142 Oi*. 97. 

88. III.—Christ V. Pacific Mutual 
Life Insurance Co., 231 BLApp. 
439, 449. 

89. Or.—^Banister v. State Indus¬ 
trial Accident Commission of Ore¬ 
gon, 19 P.2d 403, 142 Or. 97. 

9a Ga.—Griggs v. Lumbermens Mu¬ 
tual Casualty Co., 6 S.S3.2d 180, 
182, 61 Ga.App. 448. 

On TT l Wwil ster v. State Industrial Ac- 
oideht Commission of Oregon, 19 
P.2d 493, 142 Or. 97. 

91. Mxased constvned 

(1) ^didpatWc aflectlpn.”—Christ 
V. Paciflc Mdiual Life Insurance Co., 
*231 IlLApp. 439, 449. 

(2) 'Idiopathic insanity*' see thej 


[ C.J.S. title Insane Persons S 2, also 

32 C.J. p 600 note 70. 

98. Century D. 

93. Tenn.—^Lewis v. Casenburg, 7 
S.W.2d 808, 809, 157 Tenn. 187. 60 
A.L.H. 254. 

94. Black L.D. 

95. Black L.D. 

9a Black L.D. ' 

97. Webster New Intl>. 

sa Wash.—^Brehm Lumber Co. v. 
Svea Ins. Co., 79 P. 34, 85, 36 Wash. 
620, 68 L.R.A- 109. 

99. Austr.—^Broken Municipal Coun¬ 
cil y. Broken Hill Proprietary Co., 

Ltd., 30 Austr.G.L.R. 400, 416. 

1. U.S.—Territory of Hawaii v. An- 
duha, C.C.A.Hawaii, 48 P.2d 171, 
173. 

8. U.S.—Territory of Hawaii v. An- 
duha, supra. 

3. Kan.—City of Olathe v. Lauck, 
136 P.2d 649, 551, 166 K an . 637. . 
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4. Kan.—City of Olathe v. Laucfc» 
supra. 

B. Kan.—City of Olathe v. Lauck„ 
supra. 

a Or.—Stool V. Southern Paciflc Co., 
172 P. 101. 107, 88 Or. 860. 

7- Or.—Stool V. Southern Pacific 
Co., supra. 

a Phrases construed 

(1) "Idle or inoperative," with 
reference to Industrial establish¬ 
ments and the like, it has been con¬ 
strued as meaning in a state of dis¬ 
use. and as referring to the closing 
down of the entire mill or plant, a 
cessation from the ordinary running 
thereof, and not the usual shutting 
down for the night, or over Sunday, 
or a holiday. 

U.S.—Liverpool & London & Globe 
Insurance Co. V. Tillamook Lum•^ 
bering Co., Or., 178 R 161, 162, 101 
aC.A. 481, 21 Ann.Cas. 844—^Tilla¬ 
mook Lumbering Co. v. Liverpool 
& London & Globe Ins. Co., C.C. 
Or., 176 R 608. 610. 
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IDLENESS—IF 


IDLENESS. The condition of being idle, in any 
sense of that word; inactivity, slothfulness, useless¬ 
ness, unprofitableness, worthlessness.® It has been 
contrasted with “roaming.”^® 

IDLEE. Defined generally as one who idles, one 
who spends his time in inaction, or without occupa¬ 
tion or employment, a lounging or lazy person, a 
sluggardjii and in a particular connection it has 
been held improi)er to classify as “idlers” children 
of tender years who, though they may technically 
be trespassing on the premises of another, have been 
attracted there by some unguarded instrumentality 
which has peculiar appeal to childish nature.^® 

In a mechanical sense, “idler” is a term applied 
to an apparatus, composed of a square frame of tim¬ 
ber, used to take up the slack of the belt operat¬ 
ing machinery and has been distinguished from 
^^contrivance for the purpose of throwing belts on 
and off pulleys” see 18 C.J.S. p 28 note 10. 

IDONEAEE SE. See Idoneus post note 14(2). 

IDONEUS. Latin, in the civil and common law, 
competent, fit or proper, responsible, sufficient, un- 

impeaehable.l4 

XDONIETAS. In old English law, ability or fit¬ 
ness, specifically of* a parson,^® 


ID PEEFECTT7M EST QUOD EX OMNIBUS SUIS 
PAETIBUS CONSTAT.16 

ID POSSTJMUS QUOD DE JUEE POSSUMUS.17 

ID QUOD EST MAOIS EEMOTXJM NON TEAHIT 
AD SE QUOD EST MAMS JUNCTUM, SED 
E GONTEAEIO IN OMNI CASU.is 

ID QUOD NOSTEUM EST, SINE FACTO NOS- 
TEO, AD AHUM TEANSFEEEI NON PO- 
TEST.i® 

ID SOLUM NOSTEUM QUOD DEBITIS DEDUO- 
TIS NOSTEUM EST.20 

ID TANTUM POSSUMUS QUOD DE JUEE POS- 
SUMUS.21 

I. E. See Id ante p 373 notes 38, 39, and Abbrevia¬ 
tions 1 C.J.S. p 276 note 5. 

IF. As a noun, an “if” is a condition, a supposi¬ 
tion, as in the expressions, “There are too many ifs 
in the way,”22 and “to stand upon ifs and eontin- 

gencies.”23 

In its more frequent use as a conjunction intro¬ 
ducing a conditional sentence or clause, 24 it means 
granting, allowing, or supposing that, or on condi¬ 
tion that,25 in case that,26 or in the case of ;27 and 


Minn.—Central Montana Mines Co. v. 
Fireman's Fund Ins. Co., 99 N.W. 
1120, 1122, 100 N.W. 48, 92 Minn. 
223. 

(2) "Idle person” see the C.J.S. 
title Vagrancy § 1, also 66 C.J. p 
399 note l~p 401 note 41. 

(3) "Loiter, loaf, and idle," said 
to be wholly at variance with the 
occasional or even frequent presence 
at public places by deserving per¬ 
sons who may be unemployed for 
the time being. 

Cal.—Phillips V. Municipal Court of 
Los Angeles, 75 F.2d 548, 549, 24 
Cal.App.2d 458. 

Tex.—^Ex parte Strittmatter, 124 S. 
W. 906, 907, 68 Tex.Cr. 166, 137 
Am.S.R. 937, 21 Ann.Cas. 477. 

(4) "The law . . . does not 

require idle acts.”—Moore Grocery 
Co. V. Los Angeles Nut House, 266 P. 
583, 584, 90 Cal.App. 792. 

®. Century I>. 

10. Kot eqnlvaleiLt 

"Roaming is not the equivalent of 
idleness; there is at least something 
more than a shade of meaning dis¬ 
tinguishing the two terms."—Bx 
parte Cutler, 36 P.2d 441, 444, 1 Cal. 
App.2d 278. 

11. Century B. 

12. IlL—City of Pekin v. McMahon, 
39 N.E. 484, 485, 154 HI. 141, 27 
L.R.A. 206, 45 Am.S.B. U4—Gtl- 


lespie V. Sanitary Dist. of Chicago, 
43 N.E.2d 141, 146, 315 IlLApp. 405. 
Attractive nuisance doctrine general¬ 
ly see the C.J.S. title Negligence 
§ 29, also 46 C.J. p 768 note 12- 
p 786 note 36. 

13. Tex.—^Denham v. Trinity County 
Lumber Co., 11 S.W. 151, 73 Tex. 
78, 81. 

31 C.J. p 238 note 37. 

14. Black L.B. 

Requisites 

**He is said in law to. be idoneus 
who has three things, honesty, knowl¬ 
edge, and ability; honesty, to execute 
his office truly without malice, af¬ 
fection, or partiality; knowledge, to 
know what h^ ought duly to do; and 
ability, as well in estate as in body, | 
that he may intend and execute his 
office, when need is diligently; and 
not for impotency or poverty to neg¬ 
lect it."—Griesley^s Case, 8 Coke 38a, 
41b, 77 Reprint 530. 

Phrases oonstmed 

(1) ‘TEdonea cautlo,” sufficient se¬ 
curity.—^Black L.D. 

(2) "Idoneare se” or “idoneum se 
facere,” to purge one's self by oath 
of a crime of which one is accused. 
—Black L.D. 

(3) *Tdoneus homo" see Homo 41 
C.J.S. p 322 note 10(17). 

15. Black L.D. 

. le, A maxim meaning ^'That is per- 
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feet which consists of all its parts." 
—^Black L.D. 

Applied in: Bowman’s Ckise, 9 
Coke 7b, 9b. 77 Reprint 735. 

17. A maxim meaning "We may do 
only that which by law we are al¬ 
lowed to do/’—Black L.B. 

18. A maxim meaning "That which 
is more remote does not draw to it¬ 
self that which is nearer, but the 
contrary in every case."—^Black L.B. 

19. A maxim meaning "That which 
is ours cannot be transferred to an¬ 
other, without our act."—^Black L.B. 
90. A maxim meaning "That only 
is ours which remains to us after 
deduction of debts.”—Black L.D. 

21. A maxim meaning ’We can do 
that only which we can lawfully do." 
—^Trayner Leg.Max. 

22. Webster New IntB. 

23. N.J.—Ben v. (Tombs, 18 N.J.Law 
27, 36. 

24. N.Y.—Hughes v. John Hancock 
Mutual Life Insurance Co., 297 N. 
T.S. 116, 122, 163 Misc. 31. 

31 C.J. P 238 note 51. 

25. Ark.—Cantrell v. State, 174 S.W. 
621, 523, 117 Ark. 233, 

26. Ark.—Cantrell v. State, supra, 
N.T.—Hughes V. John Hanco<^ Mut 

Life Ins. Co., 297 N.Y.S. 116, 122, 
163 Misc. 3L 

27. N.J.—Enz V. Bowau, 131 A. 169, 
161, 98 N.J.Eq. 514. 



IF—IGNORAMUS 
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sometimes it is construed to mean provided, 
though,29 or when.20 The term imports a condi¬ 
tion or contingency;31 it is an expressive word, 
quite commonly used to express a condition's or 
dependence on the happening of some event,33 and 
is said to imply a condition precedent unless it be 
controlled by other words.3i It is frequently em¬ 
ployed where doubt is entertained,3 5 but its use is 
not conclusive of the existence of doubt ;3€ and it 
has been said that its connotation is by no means 
limited to a condition of absolute uneertainty.37 

In particular connections, the term has been held 
an equivalent of “at” see 7 G.J.S. p 153 note 19, 
and “in ease” or “in case of.”2 8 

Por construction of the word in wills see the C.J. 
S. title Wills § 975, also 31 C.J. p 238 note 56 [a]. 

Phrases employing the word are set out in the 
note. 3 9 Other phrases as to which more recent ad¬ 
judications have not been found see 31 C.J. p 238 
note 65-p 239 note 44. 

IFUHTGIA. In old English law, the finest white 
bread, formerly called “cocked bread.”^® 

IGLESIA. Latin, from Greek ^TEcelesia”, in Span¬ 
ish law, church; also the immunity enjoyed by one 
who took refuge in a church analogous to “sanctu¬ 
ary” at common law.^l 

IGLISE. Law French, a church, another form of 

“eglise.”^3 

IGNEUS FUEL. See 37 C.J.S. p 1391 note 74 (6). 


IGEIS. Latin, fire or firelight.43 

“Ignis fatuus/' From “ignis,” fire and “fatuus,” 
foolish, a light that appears, in the night, over 
marshy grounds, supposed to be caused by the com¬ 
bustion of marsh gas, methane, and so called in al¬ 
lusion to its tendency to mislead travelers, hence 
figuratively a misleading influence or thing,44 and 
used in the latter sense it has been applied to the 
right of a state to secede from the Union, being 
characterized as an “ignis fatuus,” a dangerous de¬ 
lusion, a costly experiment or a doctrine that has no 

foundation.45 

IGNITE. To kindle or set on fire.^3 

IGNITEGIUM. In old English law, the curfew, or 
evening bell.47 

IGNITION. The act of igniting, kindling, or set¬ 
ting on fire; means of igniting; the state of being 

ignited; a buming.^3 

Equivalent to “fire” see 36 C.J.S. p 806 note 34. 

IGNOMINIOUS. Marked with ignominy, degrad¬ 
ing, incurring or attended mth disgrace, infamous, 
shameful.49 

Sometimes a synonym of “infamous.^ 

IGNOMINY. Dishonor, infamy, public disgrace, re- 
.proach;5i also shame, or disgrace.®^ 

IGNOEAMUS. Literally '^e are ignorant,” or 
“we ignore it.”53 

As used by a grand jury when a true bill is not 


2& U.S.—Sharp v. Behr, aC.Pa., 
117 F. 864, 869. 

29. Conn.—Slsr&l v. Wise, 158 A. 891, 
894, 114 Conn. 297. 

30. N.J.—Fnz V. Bowan, 131 A. 159, 
161, 98 N.J.Eq. 514. 

Pa.—^Daugrherty v. Daugherty, 91 Pa. 

Super. 53, 56. 

31 C.J. p 238 note 56. 

31. Misa—^Hodge v. Wilson, 20 Miss. 
498, 504. 

N.J.—^Nelson v. Comhs, 18 N.J.Law 
27, 36. 

32. Ind.—^Matlock v. Lock, 73 N.E. 
171, 178, 88 Ind.App. 281. 

31 C.J. p 238 note 62. 

33. N-.T.—People v. Bailey, 171 N. 
Y.S. 394, 897, 103 Mlsc. 366. 

34. N.T.—^Hughes v. John Hancock 
Mutual Life Insurance Co., 297 
N.Y.S. 116, 122, 163 Mlsc. 81. 

35b Ark.—Cantrell v. State, 173 S. 
W. 521, 523, 117 Ark. 238. 

3eL Ark.—Cantrell v. State, supra. 

37. N.J .—lElnz v. Bowan, 131 A. 159, 
161, 98 N.J.Eq. 514. 


38. Md.—Hill V. Hill, 6 Gill & J. 87, 
96. 

Pa.—^Robert’s Appeal, 69 Pa. 70, 72, 
98 Am.D. 312. 

39. Phrases construed 

(1) ‘*If allowed by law,” held to 
mean if not prohibited by law.— 
Heating & Plumbing Finance Corpo¬ 
ration V. 4274 Third Ave. Corpora¬ 
tion, 264 N.Y.S. 506, 506, 147 Misc. 
700. 

(2) ‘Tf any.”—^Union Drain. Dist 
Comrs. V. Volke, 46 N.E. 416, 163 Ill. 
243, 247—81 C.J. p 238 note 70. 

40. Black L.D. 

41. Bscriche Diccionario. 

42}. Black L.D. 

43. Andrews Latin-Bnglish Lex 

Judioinm” 

Literally ^Judgment of fire,” the 
name for the old Judicial trial by 
fire.—Black L.D. 

44. Webster New IntD. 

45. W.Va—^Hood V. Maxwell, 1 W. 
Va. 219, 247. 
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46. Standard D. 

‘^Xgnltlag the heated mixtrcre^’ 

U.S.—Pennsylvania Globe Gaslight 
Co. V. Cleveland Vapor Light Co., 
C.C.!R.f., 140 F. 348, 860. 

47. Black L.D. 

48. Century D. 

“Ignition coil” see Electricity § 1 
b note 25. 

4a. Century D. 

60. Ind.—^Poison v. Poison, 39 N.E. 
498, 499, 140 Ind. 310. 

51. Iowa.—^Mahanke v. Cleland, 41 
N.W. 63, 55, 76 Iowa 401—^Brown 
V. Kingsley, 38 Iowa 220, 221. 

The opposite of ‘^esteem” 

Black L.D. 

'*Pub]lo ignominy*’ 

Public disgrace, or public dishon¬ 
or.—^Brown v. Ellngsley, supra. 

52. Iowa—^Mahanke v. Cleland, 41 
N.W. 63, 56, 76 Iowa 40L 

53. Black L.D. 



42 C. J. S. IGNOBAMVS—IONOBANTIA EZCV8ATJJB, NON JUBI8 8E1> EACH 


fonnd see the C.J.S. title Indictments and Informa¬ 
tions § 61, also 31 C.J. p 239 note 54^ p 621 note 51. 

IG-NOEANGE. Ignorance implies passiveness, in¬ 
dicates that one does not pretend to know, and may 
be the result of laches it is a negative condition 
of the mind;^® and has been defined as the want or 
lack of knowledge.56 

The term has been distinguished from "error” see 
36 C.J.S. p 1137 note 6, "insanity” see the C.J.S. ti¬ 
tle Insane Persons § 2, also 31 C.J. p 240 note 56 

[d], and "mistake.”57 

Por references to particular uses and specific ap¬ 
plications of the word see 31 C.J. p 240 notes 55, 
57 and consult the Descriptive-Word Index. 

Ignorance of fact The want of knowledge of the 
fact in question.58 It is distinguished from "mis¬ 
take of fact.”59 

Ignorance of law. The want of knowledge or ac¬ 
quaintance with the laws of the land in so far as 
they apply to the act, relation, duty, or matter un¬ 
der consideration construed as meaning ignor¬ 
ance of the laws of one’s own country or state, and 


not the laws of foreign countries or states, ignor¬ 
ance of which is regarded as ignorance or mistake 
of fact and distinguished from “mistake of 

law.”® 2 

Other phrases employing the word are set out in 

the note.®3 

IG-NOEAirr. Destitute of knowledge; uninstruet- 
ed or uninformed.®^ The term has reference to an 
ignorance which is real, and not to an ignorance 
which is feigned,®® and, in particular connections, to 
an ignorance which is not willful or such as might 
be removed by mere inquiry or a resort to means of 
information easily accessible;®® also, under the rule 
that the name of a person consists of one given 
name and one surname, it has been held that to be 
ignorant of either is to be ignorant of his name.®"^ 

IG'NOBAKTIA. Latin, ignorance, want of knowl¬ 
edge.®® 

laNOEANTIA EOEXJM QTJJE QTJIS SOIRE TEN- 
ETTJE NON EXOUSAT.®® 

lONOEANTIA EXCUSATUE, NON JURIS SED 

FACTI70 


54. Ga.—Culbreath v, Culbreath, 7 
Ga. 64, 70, 60 Am.D, 876—Ameri¬ 
can Surety Co. of New York v. 
Groover, 14 S.E.2d 149, 162, 64 
Ga.App. 866. 

55. Md.—^McCosker v. Banks, 36 A. 
936, 936, 84 Md. 292. 

56; Md.—^McCosker v. Banks, supra. 
Or.—Scott V. Ford, 78 P. 742, 80 P. 

899, 46 Or. 631. 68 L.R.A. 469. 

57. Ga.—^American Surety Co. of 
New York v. Groover, 14 S.E.2d 

149, 162, 64 Ga.App. 866. 

31 C.J. p 240 note 66 [e]. 

sa Md.—^McCosker v. Banks, 35 A. 

935, 936, 84 Md. 292. 

Or.—Scott V. Ford, 78 P. 742, 80 P. 
899, 46 Or. 631, 68 L..R.A. 469. 

59. CKst Of dlstlnotion. 

“Ignorance of facts and mistake of 
facts are not precisely equlvalAit ex¬ 
pressions. Mistake of facts always 
supposes some error of opinion as 
to the real facts; but ignorance of 
facts may be without any error, but 
result in mere want of knowledge or 
opinion/'—^Langston v. Langston, 93 
S.E. 892, 893, 147 Ga. 318. 
ea Ill.—Kazwell v. Reynolds, 260 
IlLApp. 174, 178. 

61. Ill.—^Marshall v. Coleman, 68 N. 
E. 628, 637, 187 Ill. 656. 

Mass.—^Haven v. Poster, 9 Pick. 112, 

150. 19 Am.D. 363. 

62. Pa.—Commonwealth v. Lancast¬ 
er County Mut. Live Stock and 
Chattel Theft Ins. Co., 6 Pa.Dist 
871, 874. 19 Pa.Co. 878, 378. 


63. Phra,8e8 oonstriLed 

(1) “Essential ignorance” has been 
described as ignorance with relation 
to some essential circumstance so in¬ 
timately connected with the matter 
in question, and which so influences 
the parties, that it induces them to 
act in the business.—Black L.D. 

(2) “Ignorance of a particular 
fact” is want of knowledge of that 
fact, and consists in this, that the 
mind, though sound and capable of 
receiving an impression, has never 
acted upon that subject because that 
subject has never been brought to the 
notice of the perceptive faculties.— 
McCosker v. Banks, 36 A. 986, 936, 
84 Md. 292. 

(3) “Ignorance of title.”—Suther¬ 
land V. Sutherland, 1893, 8 Ch. 169. 

(4) “Involuntary ignorance,” de¬ 
fined as ignorance which does not 
proceed from choice, and which can¬ 
not be overcome by the use of any 
means of knowledge known to a 
person and within his power; as 
the Ignorance of a law which has 
not yet been promulgated.—Black L. 
D. 

<6) “Non-essential or accidental 
ignorance,” defined as ignorance 
which has not of itself any neces>= 
sary connection with the business in 
question, and which is not the true 
consideration for entering ' into the 
contract—Black L.D. 

(6) “Voluntary ignorance,” defined 
as ignorance which exists when a 
party might by taking reasonable 
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pains, have acquired the necessary 
knowledge, as the ignorance of a 
law which has been promulgated.— 
Black L.D. 

(7) “Wilful ignorance,” is said to 
exist, or ignorance is considered wil¬ 
ful, where a person neglects the 
means of information which ordi¬ 
nary prudence would suggest—Thle- 
baud V. Vevay First Nat Bank, 42 
Ind. 213, 222. 

64. Webster New IntD. 

“Be Ignorant or* as distinguished 
from “deny” see 26 C.J.S. p 714 
note 6. 

65b Cal.—^Rosencrantz v. Rogers, 40 
Cat 489, 491. 

66. Cal.—^Rosencrantz v. Rogers, su¬ 
pra. 

67. Neb.—^McNamara v. Gunderson, 
131 N.W. 183, 184, 89 Neb. 112. 

6a Black LD. 

‘‘Xgnorantia fact!”—^Ignorance of 
fact—Scott V. Ford, 78 P. 742, 744, 
80 P. 899, 46 Or. 631, 68 LR.A. 469. 
“Ignorance of fact” defined see ante 
notes 68, 59. 

‘*Igiioraaitia Juris”—^ignorance of 
law.—Black LD, 

“Ignorance of law” defined see ante 
notes 60—62. 

69. A maxim meaning “Ignorance 
of those things which one is bound 
to know excuses not”—^Black LD. 

7a A maxim meaning “Ignorance 
of fact may excuse, [or be excused] 
but not ignorance of law,”—^Bouvier 
LD. 



IGN0RANTlAFACTI,ETC.—IGK0RATI8TEBMim8,ETC. 42 O.J.S. 


ICHrORAHTIA PACTI EXOUSAT.’i 

IGNOEAKTIA PACTI EZOUSAT, IGNOEAHTIA 
JUEIS NON EXOTJSAT.TS 

IGNOEANTIA IDEM EST SCIEE ANT SOIEE 
DEBET AUT POTUISSE.73 

IGNOEANTIA JUDICIS EST CALAMZTAS IN- 
NOOENTISJ4 

IGNOEANTIA JUBIS (or LEGIS) NEMINEM 
EXODSAT.76 

IGNOEANTIA JUEIS NON (or BAUD) EXCU- 
SAT.« 

IGNOEANTIA JUEIS QUOD QUISQUE SCIEE 
TENETUE, NEMINEM EXCUSAT.?? 

IGNOEANTIA JUEIS SUl NON PE.SJUDICAT 
JUEI.78 


IGNOEANTIA LEGIS NEMINEM EXCUSAT. 

See ante note 75. 

IGNOEANTIA LEGUM NEMINEM EXCTJSAT; 
OMNES ENIM PE^SUMXJNTUE EAS NOS-^ 
SE QUIBXTS OMNES OONSENTIANT.7d 

IGNOEANTIA PEJESTJMITTJE OBI SCIENTIA 
NON PEOBATTJE.80 

IGNOEANTLT. In an ignorant manner, without 
knowledge, instruction, or information; 81 it is fre¬ 
quently used in contradistinction to "knowingly.”82. 

IGNOEAEE LEGIS EST LATA OULPAsa 

IGNOEATIO ELENOBX A Latin phrase meaning' 
a mistake of the question.8^ 

IGNOEATIS TEEMENIS IGNOEATXTE ET AES.85 


71, A maxim meaning ‘Ignorance 
of fact excuses or is a ground of re¬ 
lief.”—Black L.D. 

7a. A maxim meaning “Ignorance 
of the fact excuses, ignorance of the 
law excuses not.”—^Black L.I>. 
Applied In Haynes v. State, 105 S. 

W. 251, 118 Tenn. 709, 121 Am.S.11. 
1055, 13 L.R.A,N.S., 559, 12 Ann.Cas. 
470—31 C.J. p 241 note 67 [a], 

73. A maxim meaning “To he able 
to know the law is accounted a 
knowledge of the law; and a plea 
of ignorance of the law avails not” 
—^Morgan Leg-Max. 

74s. A maxim meaning “The Igno¬ 
rance of the judge Is the misfortune 
of the innocent”—Bouvier L-D. 

75. A maxim meaning “Ignorance 
of law excuses no one.”—^Black L.D. 
Applied ox explained in. 

U.S—Central of Georgia R. Co. v. 
Wright, Ga., 28 S.Ct 47, 50, 207 U. 
S. 127, 52 L.Ed. 134, 12 AniuCas. 
463. 

N.J.—State V. Pruser, 21 A.2d 641, 
643, 127 N.J.Law 97. 

X. r.—Daley v. Dennis, 242 N.T.S. 
408, 412, 137 Miac. 1. 

31 C.J. p 241 note 70 [gj. 

SlsciiBsion. of the 

(1) It has been described as “a 

maxim sanctioned by centuries of 
experience”—^Plattsmouth v. 

Murphy, 105 N.W. 293, 295, 74 Neb. 
749. 

(2) The maxim results from the 
extreme difficulty of ascertaining 
what is, bona fide, the interpretation 
of the party; and the extreme dan¬ 
ger of allowing such excuses to be 
set up for illegal acts, to the detri¬ 
ment of the public.—^Barlow v. XJ. S., 
N.T., 7 Pet, U.S., 404, 411, 8 L.Bd. 
•728. 

(3) This maxim Is a rule of ne¬ 


cessity and is limited in its scope 
by the reason of it Such reason is 
that otherwise mere ignorance in 
fact of the law would furnish Im¬ 
munity from punishment for viola¬ 
tion of the criminal code and im¬ 
munity from liability for actual loss 
for violations of personal and prop¬ 
erty rights.—Topolewsky v. Plank- 
ington Packing Co., 126 N.W. 554, 
561, 143 Wls. 52. 

(4) “All the difficulty and confu¬ 
sion, which have grown out of the 
application of the maxim seem to 
have originated from confounding 
the terms ignorance and mistake. 
The former is passive, and does not 
presume to reason; and, unless we 
were permitted to dive into the se¬ 
cret recesses of the heart, its pres¬ 
ence is incapable of proof; but the 
latter presumes to know, when it 
does not, and supplies palpable evi¬ 
dence of Its existence.”—^Lawrence 
V. Beaubien, 18 S.C.lu 62*3, 649, 23 
Ain.D. 155—31 C.J. p 241 note 70 [e]. 

(5) The word “Jus” in this maxim 
is used in the sense of denoting gen¬ 
eral law, the ordinary law of the 
country. But when the word “Jus” 
is used in the sense of denoting a 
private right the maxim has no ap¬ 
plication.—Swedesboro Loan & 
Building Assoc, v. Gans, 55 A. 82, 66 
N.J.E<i. 182, 134. 

(6) Extent, nature, and scope of 
the maxim discussed.—^Hoge v, Hoge, 
1 Watts, Pa., 163, 199, 26 Am.D. 52 
—31 C.J. p 241 note 70 [f], 

76. A maxim meaning “Ignorance 
of the law is no excuse.”—^Bouvier 
L.D. 

Applied or explained in Millett v. 
Princeton, 79 N.E. 909, 910, 167 Ind, 
582, 10 L.R.A.,N.S., 786—31 CJ. p -242 
note 71 [a]. 


of the law, which everyone is bound 
to know, excuses no man.”—Black. 
L.D. 

Applied in Arnold v. U. S., R.I., 9 
Cranch, U.S., 107, llS, 3 L.Ed. 671— 
31 C.J. p 242 note 72 [a]. 

781 A maxim meaning “Ignorance 

of one's right does not prejudice the 
right”—Black L.D. 

79. A maxim meaning “Ignorance 

of the law excuses no one; for all 
are presumed to know those things 
to which all consent”—^Peloubet 
Leg.Max. 

sa A maxim meaning “Ignorance 

Is presumed where knowledge is not 
proved.”—^Bouvier L.D. 

81. Century D. 

82. U.S.—U. S. V. Fifty Waltham 
Watch >’‘ovements, D.C.N.T., 

P. 291, 300—^U. S. V. Claypool, D. 
C.Mo., 14 P. 127, 128. 

Mo.—Cheffer v. Eagle Discount 
Stamp Co., 166 S.W.2d 691, 695, 
348 Mo. 1023. 

8A A maxim meaning “To be Ig¬ 
norant of the law is gross neglect” 
—^Bouvier L.D. 

84i Case upon the Statute for Dis¬ 
tribution, Wythe, V€L, '302, 309. 

St is a ieim of logic, sometimes 
applied to pleadings and to argu¬ 
ments on appeal, which signifies & 
mistake of the question, that is, the 
mistake of one who, failing to dis¬ 
cern the real question which he is 
to meet and answer, addresses his 
allegations or arguments to a col¬ 
lateral matter or something beside 
the point—^Black Li.D. 

85. A maxim meaning “The terms 
being unknown, the art also is un¬ 
known.”—Wharton L.Lex. 

Slightly dliferenl; form of the ***«>-'*- 
im 

“Ignoratis terminis artis, ignora- 


77. A maxim meaning “Ignorance 

380 



42 C.J.S. 
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IGNOEE. To be ignorant of, or unacquainted with; 
to decline to take notice of, disregard willfully, or 
refuse to recognize;^® to pass without notice, to 
leave out of consideration or account to throw 
out or reject as false or ungrounded.^® The word 
is sometimes used in law in the sense of ^^disbe¬ 
lieve.”®® 

IGNOSCITUE El QUI SANGXTINEM SUUM 
QXJALITEE EEDEMPTUM VOLUIT.®® 

lEBAL. In India, acceptance, as of a bond^ or the 
like.®i 

IKENILD STEEET. See Hikenild Street 40 C J.S. 
p 399 note 9. 

lEEAH. In India, compulsion, especially con¬ 
straint exercised by one person over another to do 
an illegal act, or to act contrary to his inclination.®^ 

IKEAE. In India, agreement, assent, or ratifica¬ 
tion.®® 

ILEUS. A morbid condition due to intestinal ob- 
sti-uction, marked by complete constipation, griping 
pains in the abdomen, which is greatly distended 


and in the later stages by vomiting of fecal mat¬ 
ter.®^ 

ILI. A term used in Hawaii to designate a subdi¬ 
vision of land, sometimes with reference to the 
'‘ahupuaa,” defined in 3 C.J.S. p 502 in Pocket 
Parts.®5 

ILIUM. The large bone that forms a support of 
the body;®® the haunch bone, distinct in fetal life, 
but becoming the wide upper portion of the in¬ 
nominate, or hip, bone; the flank.® 

ILL, In its physical sense, diseased, disordered, 
indisposed, sick,®® or unwell,®® 

In a moral sense, characterized by bad intention, 
indicating malice or unfriendliness; contrary to 
good.l 

In old pleading, bad, defective in law, naught, 
null, the opposite of good or valid.® 

The term has been compared with, and distin¬ 
guished from, 'T)ad” see 7 C.J.S. p 1317 note 8. 

Phrases employing the word are set out in the 
note.® 


tur et ars”—“Where the terms of an 
art are unknown, the art itself Is 
unknown also.”—Black L.D. 

86. Black Li.D. 

87. Ga.—Sims v. State, 170 S,B. 58, 
61, 177 Ga. 266. 

'‘Ismored entirely” 

Construed as meaning ordinarily 
that one refuses to take notice of or 
consider.—Cleburne County v. Mor¬ 
ton, 60 S.W. 307, 308, 69 Ark. 48. 

88. Ark.—Cleburne County v. Mor¬ 
ton, supra. 

Similarly expressed 

To reject as groundless, false, or 
unsupported by evidence, as when a 
grand jury ignores a bill of indict¬ 
ment.—Black L.D. 

89. Ga.—Sims v. State, 170 S.B. 58, 
61. 177 Ga. 266. 

90. A maxim meaning “The law 
holds him excused, who chose that 
his blood should be redeemed in any 
way.”—^Peloubet Leg.Max. 

Maxim paraphrased 

“The law holds him excused from 
obligation who chose to redeem his 
blood, or life, upon any terms. 
Whatever a man may do under the 
fear of losing his life or limbs will 
not be held binding upon him in 
law.”—^Black L.D. 

91. Black L.D. 

<Ubal dawa”—confession of Judg¬ 
ment.—Black li.D. 

98. Black LJD. 

93. Black li.D. 


"Zkrar tiama”—a deed of assent 
and acknowledgment.—Black L.D. 

94. U.S.—^Merrill v. Phcenix MuL 
Life Ins. Co. of Hartford, Conn., D. 
C.Mass., 26 P.Supp. 756, 767. 

95. Classlfloatioa and description 
There are two kinds of ills. One 

IS the ill of the ahupuaa, a mere 
subdivision of the ahupuaa for the 
convenience of the chief holding the 
ahupuaa, since the owners, or “kono- 
hlkls” of such ilianas as these 
brought their revenues to the chief 
holding the ahupuaa. The other 
class were the “ill kupono,” some¬ 
times shortened into “ili ku.” 
These were independent of the ahu¬ 
puaa, nor did such an “ili” pay trib¬ 
ute to it In some cases these illain- 
as are very numerous, absorbing the 
larger part of the ahupuaas.—^Terri¬ 
tory, by Bailey, v. Gay, 31 Hawaii 
•376, 380—^Harris v. Carter, 6 Hawaii 
195, 206, 207. 

96. Mo.—State ex rel. Kansas City 
Public Service Co. v. Shain, 165 S. 
W.2d 428, 431. 

97. Minn.—^Brulla v. Cassady, 289 
N.W. 404, 408, 206 Minn. 898. 

9a N.J. —^Pazekas v. Perth Amboy 
Holy Mary Roman Catholic Sick 
Ben. Soa, 181 A. 631, 632, 1-3 3Sr.J. 
Misc. 822. 

N.Y.—^Kelly v. Ancient Order of Hi¬ 
bernians, 9 DaJy 289, 291. 

99. N.J.—^Pazekas v. Perth Amboy 
Holy Ifary Roman Catholic Sick 
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Beneflt Society, 181 A. 631, 632, 18 
N.J.MISC. 822. 

1. Webster New Int.D. 

a Black L.D. 

31 C.J. p 242 note 88. 
a Phrases construed 

(1) “House of ill fame” see Dis¬ 
orderly Houses § 4 f (1). 

(2) “Ill-balanced,” as the equiva¬ 
lent of “unequaL”—Lane v. St Denis 
Catholic Church of Benton, Mo.App, 
274 S.W. 1108, 1106. 

(3) “Ill conduct” as applicable to 
wife's adultery.—^Doe v. Roe, 28 
Hun, N.T., 19, 24. 

(4) “HI fame,” evil repute, notori¬ 
ous bad character, although not nec¬ 
essarily criminal.—^Black L.D., citing 
Boles V. State, 46 Ala. 204, 206. 

(6) “HI feeling” or “ill will” see 
the O.J.S. titles Homicide §§ 226, 
228, 275; and Witnesses 547, 554, 
559, also 70 CJ. p 948 note 30-p 949 
note 3*3, p 955 note 23-p 956 note 26, 
p 962 note 81-p 966 note 15. 

(6) “Ill-governed,” with reference 
to a house, construed as meaning 
not that noises from it are unre¬ 
strained, but that Illegal practices 
therein are permitted, that it is hab¬ 
itually not well-governed, or that 
the law Is habitually not observed. 
Colo.—Walt V. People, 104 P. 89, 91, 

46 Colo. 136. 

Ga.—Martin v. State, 10 S.E.2d 254, 
256, 62 Ga.App. 902. 

(7) “So ill €u» not to be able to 



ILLA--ILLEGAL 
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ILLAb. The feminiiie singular, and also the neu¬ 
ter plural of ^^lle,” that, or those.4 

ILLATA ET INVECTA. Latin, things brought in¬ 
to the house for use by the tenant, and liable to 
the “jus hypothecse” of Roman law, just as they are 
to the landlord’s right of distress at common law.® 

ILLATIVE SENSE. A name given to that faculty 
of the human mind whereby it forms a final judg¬ 
ment on the validity of an inference;® and, more 
specifically, a power of discernment enabling one to 
distinguish the true from the false in cases where 
a plausible argument may be made as well for the 
wrong as for the right.^ 

ILLEGAL. The term, in its common acceptation, 
signifies that which is contrary to the principles of 
law, as distinguished from the rules of procedure;® 


and carries with it the idea that something is not 
only contrary to law, but contains some element of 
moral turpitude;® but does not necessarily imply a 
crime.i® It has been defined as meaning contrary to 
law,not authorized by law, illicit, unlawful ;!2 
that which lacks authority of, or support from, 
law.i® 

The term has been held equivalent to, or synony¬ 
mous with, “unfair”!^ and “unlawful."i® It has 
been compared with, or distinguished from, “ca¬ 
pricious” see 12 C.J.S. p 1137 note 33, “erroneous” 
see 30 C.J.S. p 1136 note 86, “improper,”!® “inval¬ 
id,”17 and “void.”i8 

For references to particular applications or spe¬ 
cific uses of the word see 31 C.J. p 242 notes 90, 
99; and consxdt Descriptive-Word Index. 

Phrases employing the word are set out in the 
note.!® For other phrases as to which more recent 


travel.”— 'Reg, v. Wellingrs, 3 Q.B.D. 
426, 428. 

4. Burrill Li.D. 

MOnmla SUa messnafiTia”—all those 
messuagres.—^Doddington’s Case, 2 
Coke 321), 33a, 76 Reprint 484. 

5. Black LuD. 

6. Century D. 

7. N.T.—In re Wolfe's Estate, 299 
N.T.S. 99, 101, 164 Misc. 604. 

8. Okl.—^Protest of Downing, 23 P.2d 
173, 177, 164 Okl. 181—Bretz v. El 
Reno State Bank, 1*77 P. 362, 363, 
71 OkL 283. 

9. CaL—Chadwick v. Chadwick, 

273 P. 86, 90, 96 Cal.App. 690. 

10. Iowa.—^State v, Blackledge, 243 
KW. 534, 637, 216 Iowa 199. 

11. Okl.—^Protest of Downing, 23 P. 
2d 173, 177, 164 Okl. 181. 

31 C.J. p 242 note 91. 

Slmllaxly expressed 
Something which the law prohib¬ 
its.—^Brown v. Spann, '21 S,C.Ij. 824, 
330. 

12. Black Ii.D. 

13. Ind —Thompson v, Doty, 72 
Ind. 336, 338. 

OkL—Protest of Downing, 23 P.2d 
173, 177, 164 OkL 181. 

Similarly expressed 

(1) Something unlawful, unfit, not 
suited to the character, time, and 
place.—Chadboume v. Newcastle, 48 
N.H. 196, 199. 

(2) Sometimes this term means 
merely that which lacks authority 
of or support from law; but more 
frequently it imports a violation. 
Etymologically, the word seems to 
convey the negative meaning only. 
But In ordinary use it has a severer, 
stronger signification; the idea of 
censure or condemnation for break¬ 


ing law is usually presented.—^Black 
L.D. 

14. Miss.—Eldrldge v. PhUlipson, 
58 Miss. 270, 281. 

15. Ill.—Chicago, Wilmington & 
Vermillion Coal Co. v. People, 114 
IlLApp. 75, 106—O’Donnell v. Peo¬ 
ple, 110 IlLApp. 250, 263. 

Iowa.—State v. Blackledge, 243 N.W. 
634, 687, 216 Iowa 199. 

16. N.H.—Chadboume v. Newcastle, 
43 N.H. 196, 199. 

17. CaL—Chadwick v. Cliadwick, 
273 P. 86, 90, 95 Cal.App. 690. 

1& CaL—Los Angeles v. City Bank, 
34 P. 510, 612, 100 Cal. 18. 

19. Phrases oonstrued 

(1) “Illegal act,” used in the sense 
of a violation of statutory law as 
distinguished from an act of com¬ 
mon-law negligence.—^Fidelity & Cas¬ 
ualty Co. of New York v. Christen¬ 
son, 286 N.W. 618, 620, 183 Minn. 182. 

(2) “Illegal action,” as including 
the action of a commission pursuant 
to its misinterpretation of a statute. 
—^Potts V. Kaplan, 190 N.B. 201, 203, 
264 N.T. 110. 

(3) “Illegal assessment,” distin¬ 
guished from “erroneous assess¬ 
ment” see *30 C.J.S. p 1136 note 89 
(1), and defined as one wherein, in¬ 
dependently of the .exercise of dis¬ 
cretion as to value, there appears 
error in matters of law, in contra¬ 
distinction to “excessive assess¬ 
ment." 

Ark.—Clay County v. Brown Lum¬ 
ber Co., 119 S.W. 251, 252, 90 Ark. 
413. 

Fla.—Jackson County v. Thornton, 
33 So. 291, 292, 44 Fla. 610. 

La.—Flournoy v. First Nat. Bank of 
Shreveport, 3 So.2d '244, 262, 197 
La. 1067. 


N.M.—In re Blatt, 67 P.2d 293, 300, 
41 N.M. 269, 110 A.L.R. 656. 

OkL—^Protest of Downing, 23 P.2d 
173, 177, 164 Okl. 181. 

Validity of tax assessments see the 
C.J.S. title Taxation § 390, in gen¬ 
eral; I 587, as prerequisite for at¬ 
taching of lien; $ 634, with refer¬ 
ence to recovery of taxes paid; 
and S 720 with reference to in¬ 
junctive relief against the enforce¬ 
ment of tax; also 61 C.J. p 619 
note 49-p 620 note 62, p 915 notes 
12-21, p 980 note 71-p 983 note 92 
and p 1075 note 6-p 1082 note 71. 

(4) "Illegal conditions,” generally, 
are all those that are impossible, or 
contrary to law, immoral, or repug¬ 
nant to the nature of the transac¬ 
tion,—^Black Ij.D. 

(6) “Illegal contract” see Con¬ 
tracts § 189 et seq. 

(6) “Illegal exaction.” 

Ark.—Quinn v. Reed, 197 S.W. 15, 
130 Ark. 116. 

Iowa.—Cedar Rapids Hotel Co. v. 
Stlrm, '268 N.W. 562, 566, 222 Iowa 
206. 

(7) “Illegal gaming” see Gaming 
Sid note 54, and § 84. 

(8) “Illegal interest” or “unlawful 
interest” see the C.J.S. title Interest 
§ 1, also '31 C.J. p 242 note 95, and 
66 C.J. p 141 notes 9-12. 

(9) “Illegal purpose rule” applies 
to prevent the recovery of property 
under a resulting trust when prop¬ 
erty is taken in name of another 
for an illegal purpose or for a pur¬ 
pose against public policy and good 
morals.—^Makinen v. George, Wash., 
142 P.2d 910, 917. 

<10) “Illegal separation of jury,” 
—State V. Howland, 138 P.2d 424, 
428, 157 Kan. 11. 

(11) “Illegal trade,” defined as 
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ILLEGAL--ILLICIT 


adjudications have not been found see 31 C.J. p 242 
note 96-p 243 note 13. 

ILLE G-ALITY. That which is contrary to the prin¬ 
ciples of the law as distinguished from mere rules 
of procedure.29 Illegality is properly predicable of 
radical defects only, and denotes a complete defect 
in the proceedings.^! 

The word has been contrasted with "inadequa- 
cy;”22 and ^^invalidity,”23 and distinguished from 

“irregularity.”^ 4 

ILL EG-ALLY. Contrary to law, unlawfully.25 
The term has been held equivalent to, or synony¬ 
mous with, “unfairly”26 and “unlawfully.”27 it has- 

been distinguished from “erroneously” see 30 C.J.S. 
p 1136 note 92, “improperly,”28 “unfaithfully ,^^29 

and “unjustly.”20 

Phrases employing the word are set out in the 
note.2i 

ILLE GITIMACY. The condition before the law, or 
the social status, of a bastard; the state or condi¬ 
tion of one whose parents were not intermarried at 


the time of his birth.22 

ILLE GITIMATE. That which is contrary to law.28 

ILLE HOEOEE DIGNUS EST, QUI SE, SVm 
LBGIBTTS PATEI^ffl, BT NON SINE MAGNO 
LABOBE ET INDUSTRIA, REDDIDIT VER- 
SATXTM.34 

ILLE QTJI TENET IN YILLBNAGIO, FAOIBT 
QUICQXJID El PR-$OEPTXTM PUERIT, NEC 
SCIRE DEBET SERO QUID FACERE DE¬ 
BET IN ORASTINO; ET SEMPER TENEBI- 
TXJR AD INOBRTA.35 

ILLE VIABLE. Not leviable; that cannot or ought 
not to be levied.36 

ILUCENOIATUS. In old English law, unlicensed, 

without license.37 

ILLICIT. A word with a well defined meaning 
forbidden not i)ermitted or allowed, prohibit¬ 
ed ;40 that which is unlawful or forbidden by the 
law;^! unlawful.42 

It is s 3 monymous with “unlawful.”42 


such traffic or commerce as is car- , 
ried on in violation of the municipal 
law, or contrary to the law of na¬ 
tions.—Black L.D. 

2 a OkL—^Protest of Downing, 23 P. 

2d 173, 177, 164 Okl. 181. 

Or.—^Ex parte Davis, 247 P. 809, 811, 
118 Or. 693. 

31 C.J. p 243 notes 16. 16, 

Kelates to gnality 

“The Illegality of the act is deter¬ 
mined in its quality.”—^Bissell v. 
Michigan Southern & Northern In¬ 
diana R. Co., 22 N.Y. 268, 270—Peo¬ 
ple V. Moss, 100 N.Y.S. 427, 432, 50 
Misc. 198. 

21. U.S.—^U. S. V. Richmond, C.C.A. 

Pa., 17 F.2d 28, 22. 

Okl.—^Protest of Downing, 23 P,2d 
173, 177, 164 OkL 181. 

Or.—^Ex parte Davis, 247 P. 809, 811, 
118 Or. 693. 

31 C.J. p ’24-3 notes 17, 18. 

“Affidavit of illegality” see Execu¬ 
tions §§ 147-150. 

29. CaL—Chadwick v. Chadwick, 
273 P. 86, 90, 95 CaLApp. 690. 

23. CaL—Chadwick v. Chadwick, 
273 P. 86, 90, 95 CaLApp. 690. 

24. U.S.—^TT. S. V. Richmond, O.C.A 
Pa., 17 F.2d 28, 32. 

31 C.J. p 243 note 16 [b], [c]. 

25^ Idaho.—State v. American Sure¬ 
ty Co., 146 P. 1097, 1104, 26 Idcu- 
ho 662, Ann.Cas,1916E 209. 

Tenn.—State v. BAynorth, 3 Sneed 
64, 66. 

•31 C.J. p 243 notes 21, 22. 

20L U.S.—^Pleasants v. Meng, Pa., 1 
DalL 380, 383. 1 L..Ed. 185. 


iW- Mo.—^Dameron v. Hamilton, 174 
S.W. 425, 430, 264 Mo. 103. 

Okl.—^Protest of Downing, 23 P 2d 
173, 177, 164 Okl. 181. 

Tenn,—State v. Haynorth, 3 Sneed 
64, 66. 

28L N.Y,—^Matter of Baumgarten, 57 
N.Y.S. 284. -287, 39 App.Div. 174. 

22. Idaho.—State v. American Sure¬ 
ty Co., 146 P. 1097, 1104, 26 Idaho 
632, Ann.Cas.l916E 209. 

30. Tex.—Slay v. Milton, 64 Tex. 
421, 426—^McTeer v. Young, Civ. 
APp., 44 S.W. 194, 196. 

31. Phrases oonstmed 

(1) “Acting illegally.”—^Tiedt v. 
Carstensen, 16 N.W. 214, 61 Iowa 334, 
335. 

(2) “Erroneously or illegally 
ch^ged,” “erroneously or illegally 
exacted or paid,” and “illegally or er¬ 
roneously collected” see 30 O.J.S. p 
1136 note 93 (3), (4), (6). 

(3) “Illegally or fraudulently con¬ 
ducted.”—-Whaley v. Thomason, 93 S. 
W. 212, 214, 41 Tex.Civ.App. 405. 

(4) “Illegally procured,”—U. S. v. 
Khan, D.CPa., 1 F.2d 1006, 1007— 
31 C.J. p 243 note 27. 

(5) “Illegally sued out,” distin¬ 
guished from “unjustly sued out”— 
McKee v. Sims, 45 S.'W. 564, 566, 92 
Tex. 51. 

(6) “Illegally withheld.” 

Gra. —^Ponder v. Walker, 33 S.B. 690, 

I 691, 107 Ga. 753. 

I IlL—Smith V. Logan County, 119 N. 

I E. 932, 936, 284 IlL 163. 
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32. Black L.D. 

33. Black L.D. 

“Illegitimate child” generally see 
Bastards, and for references to 
particular applications of the term 
see 31 C.J. p 243 note 29 and con¬ 
sult the Descriptive-Word Index. 

34. A maxim meaning '*He deserves 
reverence, who with much labor and 
industry has rendered himself con¬ 
versant with the laws of his coun¬ 
try.”—^Tayler L. Gloss. 

35. A maxim meaning “He who 
holds in villenage shall perform 
what he shall be commanded; nor is 
it necessary that he should know in 
the evening what he should perform 
on the morrow; and he shall be al¬ 
ways held to (perform) uncertain 
services.”—^Tayler Lu Gloss. 

3a. Black L.D. 

37. Black L.D. 

3& La—Shreveport v, Maroun, 64 
So. 388, 392, 134 La. 490. 

39. Hawaii.—^Rex v. Kalalloa, 4 Ha¬ 
waii 39, 41. 

4a Black L.D. 

41. Vt—Stote V. Miller, 12 A. 526. 
527, 60 VL 96. 

42. HawaiL—^Rex v. Kakailoa, 4 
Hawaii 39, 41. 

La—Shreveport v. Maroun, 64 So. 
388, 392, 134 La 490. 

43. S.D.—State v. Whealey, 69 N.W. 
211, 212, 5 S.D. 427. 

Tex.—Carter v. State, 234 S.W. 636, 
537, 90 T6X.Cr. 248. 
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Phrases employing tlie "word are set out in the 
note.44 

HiTJOlTE. Latin, unlawfully.^S 

IIiLICITUM OOLLEGrlUM. Latin, an illegal cor¬ 
poration.^® 

IIiIiINOIS. One of the states of the United States, 
being the twenty-eighth admitted to the Union.-^^ 

ILTiTTEBATE. Unacquainted with letters, unlet¬ 
tered, ignorant of letters or books, untaught, un¬ 
learned, uninstrueted in science;^® it does not nec¬ 
essarily imply an inability to sign one’s name.^S 

ILLNESS. In the common acceptation of the word, 
“illness” ordinarily is associated with disease, sick¬ 
ness, and ill health;®® it applies solely to diseased 


conditions of the organs of the human system,and 
may properly include an attack of a less grave and 
serious character than disease.®^ It has been de¬ 
fined generally as meaning an attack of sickness, 
ailment, malady, or disease;®® a disease or ailment 
of such a character as to affect the general sound¬ 
ness and healthfulness of the system seriously, and 
not a mere temporary indisposition, which does not 
tend to undermine or weaken the constitution of a 
person;®4 a disorder of health; sickness.®® In a 
particular connection, however, the word must be 
considered, not in the light of scientific technical 
definitions, but in the light of the person’s under¬ 
standing of the term as employed.®® The follow¬ 
ing notes contain examples of what, under particu¬ 
lar circumstances, the term has been held to in¬ 
clude,®7 and not to include.®® 


44. phrases oonrtroM 

(1> ‘^Illicit cohabitation.** 

Hawaii,—^Rex v. Kalailoa, 4 Hawaii 

89, 41. 

Kan.—State v. Cassida, 72 P. 522, 

523, 67 Kan. 171. 

(2) '‘Illicit connection,'* construed 
as equivalent to sexual intercourse. I 
—State V. King, 70 N.W. 1046, 9 S.D. 
628, 629. 

(3) "Illicit distiUery** see 27 C.J. 
S. p 359 note 1. 

(4) "Illicit Intercourse.**—Hewitt 
V. State, 158 S.W. 1130, 1124, 71 Tex. 
Cr. •243. 

(5) "Illicit relationship,** as mean¬ 
ing unlawful sexual intercourse.— 
State V. Duffy, 525 N.W. 61, 62, 56 
S.D. 110. 

(6) "Illicit trade.”—^Thompson v. 
Mississippi M. & F. Ins. Co., 2 Xa. 
228, 22 Am.D. 129, 134. 

(7) "Open and notorious Illicit co¬ 
habitation” and "open and notorious 
illicit cohabitation of a widow** see 
14 C.J.S. p 1312 notes 58, «9. 

45w Black L.D. 
da. Black L<.D. 

47, Bouvler KD, 

Bistoxioal note 

Civil government was organized 
under the jurisdiction of the United 
States, by the ordinance of the Con¬ 
tinental Congress, in 1787, the pres¬ 
ent state being then a part of the 
Northwest Territory. In 1800 that 
territory was divided, and a terri¬ 
torial government was created in the 
Indiana territory Including the pres¬ 
ent stata In 1809 the territory of 
Illinois was created, and continued 
under the same ordinance and the 
laws of the Indiana territory. In 
1818, Illinois formed a constitution 
and was admitted into the Union. 
A second constitution went into op¬ 
eration April 1, 1848; and a third 
August 8, 1870. In 1913, an amend¬ 


ment provided for woman suffrage. 
—^Bouvier L.D. 

"Illinois currency** see 25 C.J.S. p 
34 note 96. 

4S. La.—Carroll's Succession, 28 
La.Ann. <388, 390. 

49. La.—Carroll's Succession, su¬ 
pra. 

50. U.S.—^Miller v. Maryland Casu¬ 
alty Co., Pa„ 193 F. 343, 349, 11*3 
C.C.A. 267. 

51. N.J.—^Fazekas v. Perth Amboy 
Holy Mary Roman Catholic Sick 
Ben. Soc., 181 A. 631, 632, 13 N.J. 
Mlsc. 822. 

59. U.S.—Connecticut Mut L. Ins. 
Co. V. Union Trust Co., N.Y., 5 S. 
Ct. 119, 124, 112 U.S. 250, 28 L.Ed. 
708—^Pacific Mutual Life Insur¬ 
ance Co. of California v. Cunning¬ 
ham, C.C.A.Pla,, 66 P.2d 909, 910— 
Pacific Mutual Life Insurance Co. 
V. Cunningham, D.C.Fla., 64 P.2d 
927, 931. 

53. Ga—^Rawlins v. State, 52 S.B. 1, 
11, 124 Ga 31. 

54. U.S.—^Zogg V. Bankers* Life Co. 
of Des Momes, Iowa, C.C.A.W.Va., 
62 F.2d 675, 678. 

Cal.—Travelers* Ins. Co. of Hart¬ 
ford, Conn., V. Byers, 11 P.2d 444, 
446, 123 Cal.App. 473. 

Ga—^S outhern Life Insurance Co. of 
Georgia v. White, % S.B.2d 849, 
853, 60 GaApp. 414—^National Life 
& Accident Ins. Co. v. Falks, 195 
S.B. 463, 465, 57 GaApp. 354. 

31 C.J. p 244 note 47. 

ICoze than trivial dlsozdac 

(1) "Illness clearly means some¬ 
thing more than a temporary indis¬ 
position, slight and trivial in its na¬ 
ture, which does not really affect the 
soundness of the system, substan¬ 
tially impair the health, materially 
weaken the vigor of the constitu¬ 
tion, or seriously derange the vital 
functions,** 

Kan.—^Metropolitan L. Ins. Co. v. 
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Brubaker, 96 P. 62, 64, 78 Kan. 146, 
130 Am.S.R. 356, 18 L.R.A.,N.S., 
362, 16 Ann.Oas. 267. 

Tex.—The Homesteaders v. Stapp, 
Civ.App., 205 S.W. 743, 745. 

(2) It refers to substantial or ap¬ 
preciable disorders, not to indisposi¬ 
tions so slight and temporary as to 
be speedily forgottem—^Pacific Mut. 
Life Ins. Co. of Cal. v. Cunningham, 
C.C.A.P1A, 65 P.2d 909, 910—Zogg v. 
Bankers* Life Co. of Des Moines, 
Iowa C.C.A.W.Va, 62 F.2d ‘675, 678 
—^Pacific Mut. Life Ins. Co, v, Cun¬ 
ningham, D.C.F1A, 54 F.2d 927, 981. 

(3) "Illness” does not include 
mere temporary indisposition which, 
though requiring medical attention, 
is remedial.—Commercial Casualty 
Ins. Co. V. Jeffers, 24 S.E.2d 815, 819, 
820, 69 GaApp. 52. 

55- U.S.—Miller v. Maryland Casu¬ 
alty Co., Pa, 193 F. 34*3, -349, 113 
C.C.A. 267. 

Ky.—Supreme Lodge K. of H. v. 
Liapp, 74 S.W. 666, 657, 25 Ky.L. 
74, 

56b U.S.—^Northwestern Mut. Life 
Ins. Co. V. Wiggins, C.C.A.Or., 16 
•F.2d 646, 648. 

Ga.—^Progressive Life Ins. Co. v. 
Gazaway, 20 S.E.2d 189, 192, 67 
GaApp. '339. 

57. Speolfloally held to Inoluds 

(1) Frequent swelling of the ton¬ 
sils.—^Pacific Mutual Life Insurance 
Co. of California v. Cunningham, C. 
aA.FlA, 65 F.2d 909, 910. 

(2) Paralysis.—^Regina v. Cock- 
bum, 7 Cox C.C. 265. 

(3) Pregnancy.—Regina v. Well- 
ings, 3 Q.B.D. 426, 428. 

58; Beld not to Inolude 

(1) Mere nervousness.—^Regina v. 
Farrell, L.R. 2 C.a 116, 118. 

(2) Temporary indisposition a— 
Commercial Casualty Ins. Co. v. Jeff¬ 
ers, 24 S.E.2d 215, 819, 820, $9 Ga 
A pp. 62. 
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‘^Illness” has been held to be substantially syn¬ 
onymous with ^^siekness,”59 but not as broad a term 
as “bad health.”®^ 

For references to particular applications of the 
word see 31 C.J. p 244 note 46 and consult the De¬ 
scriptive-Word Index. 

'^Last illness,^* The sickness which is terminat¬ 
ed by the death of the patient;®^ it may be a pro¬ 
longed illness,but is not necessarily so.®3 

Under particular circumstances the term may be 
synonymous with “in extremis.”®^ 

Expenses of last illness as entitled to priority see 
Executors and Administrators § 461 c (4) (d); 
nuncupative wills made during last illness see the 
C.J.S. title Wills §§ 209-218, also 68 C.J. p 725 
note 73-p 736 note 11; and statements constitut¬ 
ing dying declarations see Abortion § 25 and Homi¬ 
cide § 286 et seq. 

ILLOGABLE. Incapable of being placed out or 

hired.®5 

ILLXn). Latin, the neuter singular of “ille," mean¬ 
ing “that.”«6 

ILLUD, QUOD ALIAS UOITUM NON BST, NE- 
OESSITAS PAOIT MOITUM; ET NECESSI- 
TAS INDUOIT PRIVILEaiUM QUOAD JU- 
EA PEIVATA.67 

ILLUD, QUOD ALTEEI UNITUE, EXTINOUI- 
TX7E, NEQUE AMFLIUS PEE SE VAOAEE 
LIOET.68 

ILLUMINATINO OIL. See the C.J.S. titles Inspec¬ 
tion §§ 4, 6, also 32 C.J. p 932 note 47, p 933 note 

68. U.S.—^Pacific Mutual Life Insur¬ 
ance Co. V. Cunningham, D.C,Fla., 

64 P.2d 927, 931. 

00. Mo.—Chambers v. Metropolitan 
Life Insurance Co., 188 S.W.2d 29, 

38, 235 Mo.App. 884. 

01. Tex.—^McLean v. Breen, Civ. 

App., 183 S.W. 394, 397. 

Siniilarly expressed 
The' 'immediate illness resulting 
in the person's death.—^Black KD. 

62. N.C.—Stagger's Estate, 8 Pa. 

Super. 260, 264, 43 vmy.N.G. 79. 

Pa.—^Wasson's Estate, 8 Pa.Dist. 480, 

481, 22 Pa.Co. Ill, 112, 15 Montg. 

Co. 26. 

63. Pa.—I>uckett's Estate, 1 Kulp. 

227. 

Qae8tlo]i. Qt fact 

No definite length otf'time can be 
defined by the court as beings the 
last Illness , of i a ipersoxik,. but>ithef dui- 
ration mfust' be, ddBtprmJUted. in^aa^ 

42 C. J.S.—26 


60, oils subject to, or within inspection laws; In¬ 
surance, also 26 C.J. p 219 note 62, prohibition, in 
prior insurance policy, against keeping; and IMines 
and Minerals § 2, also 40 C.J. p 738 note 89, petrole¬ 
um as mineral. 

ILLUSION. See the C.J.S. title Insane Persons § 
2, also 32 C.J. p 612 note 20. 

ILLUSIVE. Deceptive, or unreal.®^ As applied to 
legislative classiGcation, the term means that the 
selection is extraneous from the character of the 
legislation,'^^^ and is contrasted with “substaniial.”7i 

ILLUSOEY. Deceiving by false appearances; nom¬ 
inal, as distinguished from substantial.'^^ 

ILLUSTEATION. That which illustrates, specifi¬ 
cally, a comparison or an example intended for ex¬ 
planation or corroboration also a pictorial rep¬ 
resentation placed in a book or other publication to 
elucidate the text.74 

For references to some particular applications of 
the word see 31 C.J. p 244 note 57 and consult the 
Descriptive-Word Index. 

ILLUBTEIOUS. In England, the prefix to the title 
of a prince of the blood.*^® 

IL N’PAS PEElnS DEOOUPEEEE, OU DE NB- 
CK>GI£E AVEO LBS ENEMIS DEL ETAT.76 

XMAGE. Primarily, a figure, statue, or efBgy; 
anything made, framed, figured, or fashioned, 
graved, carved, or painted in imitation, likeness, or 
representation;'^7 hence,, derivatively,, a semblance 
or resemblance, a picture or copy.*^8 

71- N.J.—^Poley v. Hoboken, supra. 

72. Black L.D. 

"Illusory appointment" see the O.J.S. 
title Powers § 45, also 43 C.J. p 
1800 notes 2-8. 

73. Century B. 

‘‘Words of lUustration’’ 

As descriptive of the different kindsr 
of property composing a resMluary 
legacy,' and distinguished from 
"words of limitation.”—Succession of 
Peters. 189 So. 122, 123, 192 La. 744. 
74- TT.S.—^Blelstein v. Donaldson 
Llth. Co.. C.C.Ky.. 38 P. 608. 610. 
75. Black L.D. 

7^ A French law maxim meaning 
"It is not permitted to disclose (se¬ 
crets) or to negotiate with the ene- 
mie/s of the state."—^Tayler L. Glosa 

77- Eng.—^Boyd V. Phillpotts. "L.IL 
4 A. & E. 237, 361. 

78. Eng.—^Boyd v. Phllpotts, supra. 


case by the Jury by the circumstanc¬ 
es and facts in each such case and 
hy a preponderance of the evidence. 
—^McLean v. Breen. Tex.Civ.App., 183 
S.W. 394, 397. 

64. Tex,—^McLean V. Breen, supra. 

65. Black L.D. 

66. Black L.D. 

67. A maxim meaning "That which 

is otherwise not permitted, necessity 
permits; and necessity makes a 

privilege as to private rights.”— 

Black L.D. 

Applied In; Salisbury's 'C^e. 10 

Coke 68b, 61a, 77 Reprint 1013. 

68L A maxim meaning. "ThSrt /^h^beh 
is united to another is ,extlng]^she^., 
nor can it be any more liiae'pendent.^ 
—Black L.d; ' 

69.^ Webster New Int.D. 

70^/ !n.J.— Foley v. HobolEen, 88 A. 

. 833, 834, 61 N.Jr.l4aw 476. 

m 
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niAGINABIA VENDmO NON EST PEBTIO 

AOOBDENTE.79 

niAOINAEY DAMAOES. See Damages § 2 note 
70. 

IMAQ-INE. In an intransitive sense, to suppose, 
fancy, or think; and in a transitive sense, to con¬ 
trive in purpose; to scheme, or devise.^O 
In English law, to imagine the death of the Mng 
is treason, but, in order to complete the crime, this 
act of the mind must be demonstrated by some overt 
act. In this connection the terms "imagining” and 
"compassing” are synonymous.®^ "Imagine” has 
been compared with, and distinguished from, "be¬ 
lieve” see 10 C.J.S. p 239 note 99. 

IMAK,IMAM, or IMAUM. A Mohammedan prince 
having supreme spiritual as well as temporal pow¬ 
er ; also sometimes a regular priest of the mosque.®^ 

DIBAItGO. See 29 C.J.S. p 668 notes 71-75. 

IMBASINQ* OF MONEY. The act of mixing the 
specie with an alloy below the standard of ster¬ 
ling.®® 

IMBEOILE and IMB ECILITY. See the C.J.S. ti¬ 
tle Insane Persons § 2, also 32 C.J. p 612 note 21— 
p 613 note 51. 

IMBED. See 29 C.J.S. p 668 notes 81, 82. 

TMBE7^,E, An occasional or obsolete form of 
"embezzle.”®^ 

IMBLADABE. In old English law, to plant or sow 
grain.®® 

IMBODY. See 29 C.J.S. p 754 notes 4-9. 

7^ A maxim meaninsr 'That is not 
an imasrinarv sale at which the price 
IS paid.”—^Moreran Legr.Max. 

80l Century B. 
ai- Black L.D. 

See also Oompassingr 15 C.J.S. p 649 
note 28. 

82. Black L.D. 

83. Black L.B. 

84L Black L.D. 

Tlmbezzle” defined see 29 CJ.S. p 
670 note 1. 

85b Black L.B. 

86. Black Ii.B. 

87. Webster New Int. B. 

88. Black L.B. 

88. TJ.S.—Baltimore Butterlne Co. v. 

Talmad^e, B.C.Ga., 82 F.2d 904, 909. 

9a Md.—Burton v. Taxicab Co., 143 
A. 799, 800, 166 Md. 183. 

91. N.C.—State v. Harris, 27 N.a 
287, 295. 


IMBBOOnS. A brook, gutter, or water-passage.®® 

IMITATION. That which is made or produced as 
a copy, an artificial likeness, a counterfeit ;®7 also 
the making of one thing in the similitude or likeness 
of another.®® It has been said that the word indi¬ 
cates something intentional rather than incidental, 
and imports more than mere resemblance or simili¬ 
tude;®® but, under particular circumstances, the 
term may connote a resemblance at some points 
only rather than an imitation so close that the two 
articles cannot be distinguished except by an expert, 
or on a critical examination by a person who knows 
the genuine article well;®® and so may mean like¬ 
ness or similarity and not sameness of appearance 
and material.® 1 

It has been distinguished from "translation.”®® 

TMM A TERTAL. Collateral, inconsequential, nones¬ 
sential, or not determinative;®® not decisive, not im¬ 
portant or pertinent, not material, essential, or nec¬ 
essary;®^ of no significance, or of no substantial 
consequence;®® unimportant;®® without weight or 
significance.®! In particular connections, it has been 
said that matter is immaterial where it is not of a 
nature reasonably calculated to produce prejudicial 
effects on rights under consideration;®® also that 
nothing that it is necessary- to know in order to 
reach a just conclusion on a given state of facts is 
immaterial thereto.®® 

"Immaterial” sometimes may be considered syn¬ 
onymous with "technical,” in a particular sense of 
the latter word.^ 

Phrases employing the word are set out in the 
note.® 

97. U.S.—Schenley Bistillers Corpo¬ 
ration V. Renken, B.C.S.C., 34 F. 
Supp. 678, 684. 

Iowa.—State v. Cordaro, 233 N.W. 

51, 53, 211 Iowa 224. 

Mo.—^Faulkner v. Bridget, 86 S.W. 

483, 110 Mo.App. 377. 

9a Tex.—^Williams v. Rodocker, Civ. 
App., 84 S.W.2d 556, 562. 

99. Mo.—^Biener v. St Louis Public 
Service Co., App., 160 S.W.2d 780, 
783. 

1. Vss exemplified 

As used in the caption of a stat¬ 
ute referring to provisions of fire 
insurance policies as "technical and 
immaterial.”—^tna Ins. Co. v. Waco 
Co., TexCiv.App., 189 B.W. 815, 817. 

2, Phrases oonstrued 

(1) "Immaterial allegations” as 
surplusage and necessity of proof 
thereof see the aJ.S. titles Equity § 
440, Indictments and Informations § 
250, also 31 CJ. p 837 note 18-p 838 


Phrases oonstrued 

(1) "Colorable imitation” see the 
C.J.S. title Trade-Marks, Trade- 
Names. and Unfair Competition $67, 
also 68 C.J. p 371 note 19-p 373 note 
35. 

(2> imitation butter” as equiva¬ 
lent to “butterine” see Butter 12 a 
JlSl p 862 note 2. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 31 C.J. p 245 notes 
72-77. 

92. Eng.—Wood v. Chart, L.R. 10 
Eq. 193, 205. 

9a U.S.—Schenley Bistillers Cor¬ 
poration V. Renken, B.CS.C., 84 F. 
Supp. 678, 684. 

86. Black L.B. 

95. Iowa.—State v. Cordaro, 233 N. 

W. 51, 53, 211 Iowa 224. 

9a Iowa.—State v. Cordaro, supra. 
Mo.—^Faulkner v. Bridget, 86 S.W. 
483, 110 Mo.App. 377. 

3€6 
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IMMATURE. Defined generally as meaning not 
complete in growth or development and some¬ 
times used synonymously with ‘‘tender.”^ 

IMMEDIATE. 

In General 

A comprehensive and elastic term, of no very defi¬ 
nite signification, but admitting of many varieties 
of definition, depending on the context, the connec¬ 
tion in which it is used,^ or on the facts of each 
case.® It is the indicium of a time interval as well 
as that of an interval of space is used in ordi¬ 
nary language as a relative and comparative term,® 
of relative signification,® and so it is often not con¬ 
strued in its usual meaning.^® It is not a techni¬ 
cal wordj^i for to give the term its literal signifi¬ 


cation, regardless of the attending situations and 
circumstances, would defeat meritorious claims, in 
many cases, on purely technical grounds;^® and, in 
construing statutory or other provisions, would strip 
them of all practical sense and applicability. 
Generally it may mean close, not separated, with 
respect to place, by anything intervening, hence 
proximate having a close relation having 
nothing intervening, cither as to place, time, or 
action nearest near in kinship not far 
apart or distant, as, hidden in the immediate neigh¬ 
borhood, or living in the immediate vicinity of one 
another.!® 

Relating to Time 

In a strict sense, it has been defined as meaning 
at the present instant instant, without any de¬ 


note 22 and Pleading* §§ 86« 622, also 
49 C.J. p 84 note 25-p 87 note 57, p 
787 note 69-p 788 note 83. 

(2) '^Immaterial cross-examina¬ 
tion** see the C.J.S. title Witnesses 
§ 386, also 70 C.J. p 638 note 40~p 
642 note 53. 

(3) "Immaterial deviation** of serv¬ 
ant in performance of duty may oc¬ 
cur where he combines his own busi¬ 
ness with that of the master or at¬ 
tends to both at substantially the 
same time.—^Loper v. Morrison, Cal. 
App., 184 P.2d 311, 814. 

(4) "Immaterial evidence*’ see 
Criminal Law 9§ 637-640 and Evi¬ 
dence § 159 et se<i. 

(6) "Immaterial finding by Jury" 
or "finding on immaterial facti^ or 
issues** see the C.J.S. title Trial S 
558, also 64 C.J. p 1170 notes 1-7. 

(6) "Immaterial irregularity.**— 
Mclnemey v. Valentine, 48 N.T.S. 
2d 827, 829, 330. 

(7) ‘Immaterial issues’* see the C. 
J.S. title Pleading $ 614, also 49 <X 
J. p 781 note 82-p 782 note 94. 

(8) "Immaterial matters,” as dis¬ 
tinguished from "collateral attendant 
facts” see 14 C.J.S. p 1819 note 90. 

3. Century D. 

Phrases oonstmed 

(1) "Immature infancy,” in law a 
condition of physical and mental in¬ 
ability.—^Mackney v. State, 29 N.Y.S. 
2d 1004, 1007. 

<2) "Immature years,” as not prop¬ 
erly applied to a boy twelve and a 
half years of age who testified In a 
clear and concise manner.—^People v. 
Putnam, CaLApp., 128 P.2d 673, 576, 
reversed on other grounds 129 P.2d 
367, 369, 20 Cal.2d 885. 

4. Tex.—Stephenville, N. & S. T. R. 
Co. V. Voss, Civ.App., 169 S.W- 64, 
65. 

5. Pa.—Susslck V. Grlen Alden Coal 


Co., 165 A. 658, 659, 660. 108 Pa. 
Super. 593. 

31 C.J. p 246 note 84. 

Similarly eiQ;>res8ed 

(1) It Is used with more or less 
latitude by universal consent, ac¬ 
cording to the subject to which it is 
applied.—State ex reL Veeder v. 
State Board of Education, 38 P.2d 
616, 620, 97 Mont 121. 

(2) It naay be properly used in 
many different senses.—People v. 
Lavender. 31 P.2d 489, 441, 187 Cal. 
App. 582. 

(3) The term 'Immediate” is one 
admitting of a wide variety of defi¬ 
nitions.—G-ross Income Tax I>epart- 
ment of Treasury v. Harbison-Walk- 
er Refractories Co., IndA.pp., 48 N. 
E.2d 884, 836. 

fi. Me.—Perkins v. Oxford Paper Co„ 
71 A. 476, 480, 104 Me. 109. 
Always governed by facts and oir- 
oumstanoss 

In historical epochs a recovery Im- 
fnediately following a depression may 
mean something which in another 
situation would be far from immedi¬ 
ate, and an immediate result may 
follow instantaneously in an explo¬ 
sion of dynamite or may follow a 
flood within twenty-four hours at 
the lower end of a stream arising in 
a far off mountain, and hence the 
word must be construed always with 
the particular facts and circumstanc¬ 
es involved in mind.—Continental 
Roll & Steel Foundry Co. v. Depart¬ 
ment of Treasury of Indiana, C.C.A. 
Ind., 117 F.2d 196, 198. 

7. Ind.—Gross Income Tax Depart¬ 
ment of Treasury v. Harbison- 
Walker Refractories Co., App., 48 
N.E.2d 884, 836. 

8. U.S,—Continental Roll & Steel 
Foundry Co. v. Department of 
Treasury of Indiana, C.C.A.Ind., 117 
F.2d 196, 198. 

Sindlaxly expressed 

It is Qualitative, not quantitative; 
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relative, not absolute; and can in¬ 
dicate relativity or contmuity.— 
Gross Income Tax Department of 
Treasury v. Harblson-Walker Re¬ 
fractories Co., Ind.App., 48 Ifl’.B.2d 
834, 836. 

9. Mont.—State ex rel. Veeder v. 
State Board of Education, 83 P.2d 
516. 520, 97 Mont 121. 

—Sussick v. Glen Alden Coal Co., 
165 A. 668, 669, 108 Pa.Super. 593. 

10, N.C.—^Williams v. Southern R 
Co., 71 S.B. 846. 351, 165 N.C. 260. 

IL Pa.—Sussick v. Glen Alden Coal 
Co., 165 A. 658, 659, 108 Pa.Super. 
593. 

Tex.—XJ. S. Fidelity 6b Guaran¬ 
ty Co. V. Pressler. Civ.App., 186 
I S.W. 826, 828. 

13. Ind.—Gross Income Tax Depart¬ 
ment of Treasury v. Harbison- 
Walker Refractories Co., App.. 48 
N.E.2d 884, 836. 

14. HI.—^Danielson v. Wilson, 78 Ill. 
App. 287. 298. 

Ind.—^Ehnployers* Liability Assur. 
Corp. V. Light, Heat & Power Co., 
63 N.E. 54, 56, 28 IndA.pp. 437. 

31 C.J. p 245 note 94. 

15- IlL—^Danielson v. Wilson, 73 HL 
App. 287, 289. 

13. Mont—^State ex rel. Veeder v. 
State Board of Education, 38 P.2d 
518, 520, 97 Mont 121. 

31 C.J. p 245 note 90. 

17- Ill.—^Norwegian Old People’s 
Home Soc. v. Wilson, 52 N.E. 41, 
48, 176 IlL 94. 

18L Ind.—^Employers* Liability As¬ 
sur. Corp V. Light Heat & Pow¬ 
er Co., 63 N.E. 54, 56, 28 Ind.App 
437. 

19- CaL—^People v. Lavender, 31 P. 

2d 489, 441, 137 CalApp. 682. 

SO. Ind.—Gross Income Tax Depart¬ 
ment of Treasury v. Harbison- 
Walker Refractories Co., App., 48 
KE.2d 834, 886—^Employers* Liabil¬ 
ity Assur. Corp. v, lAght, Heat & 
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lay, or without any time intervening ,21 not deferred 
by any lapse of time, present ,22 or presently.23 

It is, however, often used, like similar absolute 
expressions, with less strictness than the literal 
meaning requires ;24 and, so used, it has been said 
that the word does not mean "instant,”25 and is 
never employed to designate, or refer to, an exact 
portion of time;26 but it has been construed to 
mean as soon as reasonably practicable under the 
circumstances, 2 7 near in time,28 within a reasonable 
time,22 having due regard to the nature and circum¬ 


stances of the case,20 without unreasonable and un¬ 
necessary delay,2i or with reasonable diligence .22 

Itelating to Causation 

The word ^^immediate,” as sometimes used, has re¬ 
lation to causation rather than to time.23 In such 
cases, it means acting with nothing interposed or 
between, or without the intervention of another ob¬ 
ject as a cause, means, medium, or condition 
directly connected,25 directly related,26 independent 
of any intermediate agency or action,37 not re¬ 
mote,28 not separated from its object26 or correlate 


Power Co., 63 N.R 54, 65. 28 Ind. 
App. 437. 

21. U.S.—Fidelity & Deposit Co. of 
Maryland v. Courtney, Ky., 22 S. 
Ct 883, 885, 186 U.S. 342, 46 L.Bd. 
1193. 

31 C.J. p 245 notes 95. 1. 2. 
Similarly expressed 

(1) Instantaneous.—^Bailey v. Com¬ 
monwealth, 11 Bush, Ky., 688, 690. 

(2) Instantaneously.—Gross In¬ 
come Tax Department of Treasury 1 
V. Harbison-Walker Refractories Co., 
Ind,App., 48 N.R2d 834. 

(3) Without delay or postpone¬ 
ment.—Sussick V. Glen Alden Coal 
Co., 165 A. 65$, 660, 108 Pa.Super. 
593. 

(4) Without lapse of time or ma¬ 
terial delay. 

Ind.—Gross Income Tax Department 
of Treasury v. Harbison-Walker 
Refractories Co., App., 48 N.E.2d 
834, 836. 

Mo.—^Herwigr v. Business Men’s Acc. 
Assoc, Mo.App., 234 S.W. 853, 854. 
(6) 'Without the intervention of 
time.—Ward v. Maryland Casualty 
Co.. 51 A. 900, 902, 71 NH. 262, 93 
Am.S.R. 514. 

(6) Without the lapse of any ap¬ 
preciable time.—Gross Income Tax 
Department of Treasury v. Harbi¬ 
son-Walker Refractories Co., Ind. 
App., 48 N.E.2d 834, 836—^Employers* 
Liability Assurance Corporation v. 
Light, Bteat & Power Co., 63 N.R 54, 
55, 28 Ind.App. 437. 

22. Cal.—^Peeley v. Boyd, 76 P. 1029, 
1030, 143 Cal. 282, 66 L.R.A. 934. 

Pa.—Sussick v. Glen Alden Coal Co., 
165 A. 658, 660, 108 Pa.Super. 593. 
33t C.J. p 245 note 98. 

Similarly expressed 
Not destroyed by an interval of 
time.—Employers* Liability Assur. 
Corp. V. Light, Heat & Power Co., 63 
N.R 54, 56, 28' Ind.App. 437. 

23. Mo.—^Herwig v. Business Men’s 
Aca Assoc., App.,. 234 S.W. 853, 
854. 

24k Or.—Hoffman v. Employer’s Lia¬ 
bility Assur. Con>oration, P.2d 
557, 5^3, 146 Or. 66. 

81 C.J. p 245 note 4. , 


25. La.—Jones v. Shehee-Pord Wag¬ 
on & Harness Co., 163 So. 129, 131, 
183 La. 293—Bullock v. Fidelity & 
Casualty Co. of New York, App., 
187 So. 93. 98. 

23. Mont.—State ex rel. Veeder v. 
State Board ,of Education, 33 P.2d 
516, 620. 97 Mont 121. 

27. Conn.—^Appeal of Cohen, 166 A. 

747, 750, 117 Conn. 75. 

Pa.—Sussick v. Glen Alden Coal Co., 
165 A 658, 669, 108 Pa.Super. 693. 
W.Va.—^Piedmont Grocery Co. v. 
Hawkins, 104 S.B, 736, 738, 87 W. 
Va. 38. 

Similarly expressed 

(1) In such convenient time as is 
reasonably necessary under the cir¬ 
cumstances.—^Bullock V. Fidelity & 
Casualty Co. of New York, Iia.App., 
187 So. 93, 99. 

(2) Within such convenient time 
as is reasonably requisite.—Gross 
Income Tax.Department of Treasury 
v. Harbison-Walker Refractories Co.. 
Ind.App., 48 N.R2d 834, 836. 

28: Ind.—^Employers’ Liability Ast 
sur., Corp. v. Light Heat & Power 
CO./63 N.R 64. 65, 28 Ind.App. 437. 

29. U.S.—^Fireman’s Fund Indemnity 
Co. V. Kennedy, C.C.AMont, 97 P. 
2d 882, 887. 

HL—Schachner v. Employers’ Liabil- 
- ity Assur. Corporation, 268 Ill. 
App. 503, 608. 

La.—Jones v. Shehee-Pord Wagon & 
Harness Co., 163 So. 128, 131, 183 
L€u 293—»Bullock v. Fidelity & 
Casualty Co.‘ of New York, App., 
187 So. 93, 98. 

Minn.—^Minnesota Electric Distrlbu- 
tmg Co. V. U. S- Fidelity & Guar¬ 
antee Co., 216 N.W. 784, 786. 173 
Minn. 114. 

Pa.—Sussick v. Glen Alden Coal Co., 
165 A 658, 659, 108 Pa.Super. 593. 
Tex.—Commercial Standard Ins. Co. 
V. Harper, 108 S.W.2d 143, 146, 129 
Tex. 249, 110 AL.R. 529. 

Wash.—Foley v. New World Life 
Ins. Co., 63 P.2d ;264, 1266, 186 
Wash. 89, i06 AL.R. 473, 

31 C.J. p 245 note 6. 

ack Ill.—Schachner y. Employers’ 
Liability Assurance Corporatioi^ 
268 ULApp. 503, 508. 
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Minn.—^Minnesota Electric Distribut¬ 
ing Co. V. U. S. Fidelity & Guar¬ 
antee Co., 216 N.W. 784, 786. 173 
Minn. 114. 

Pa.—Sussick V. Glen Alden Coal Co., 
165 A 658, 660, 108 Pa.Super. 593. 

Tex.—Commercial Standard Insur¬ 
ance Co. V. Harper, 103 S.W.2d 143, 
146, 129 Tex. 249, 110 AL.R. 529. 

31 C.J. p 246 note 7. 

31. La.—^Jones v. Shehee-Pord Wag¬ 
on & Harness Co., 163 So. 129, 131, 
183 La. 293—^Konrad v. Union Cas¬ 
ualty & Surety Co. of St- Louis, 21 
So. 721, 722, 49 La.Ann. 636—Bul¬ 
lock V. Fidelity & Casualty Co. of 
New York, App., 187 So. 93, 98. 

Or.—^Hoffman v. Employer’s'Liability 
Assurance Corporation, 29 P.2d 557, 
663, 146 Or. 66. 

W.Va.—^Piedmont Grocery Co. v. 
Hawkins, 104 S.B. 736, 738, 87 W. 
Va. 38. 

32. Or.—^Hoffman‘v. Employer’s Lia¬ 
bility Assurance Corporation, 29 P. 
2d 557, 663, 146 Or. 66. 

Tex.—Commercial Standard Insur¬ 
ance Co. v. Harper, 103 S.W.2d 143, 
146, 129 Tex. 249, 110 AL.R. 529. 

W.Va.—^Piedmont Grocery Co. v. 
Hawkins, 104 S.R 736, 738, 87 W. 
Va. 38. • 

33. Kan.—^Hartford P. Ins. Co. v. 
Nelson, 67 P. 440, 441, 64 Kan. 115. 

81 C.J. p 246 note 10. 

34. HL—^Preferred Masonic Mut. 
Acc. Assoc. V. Jones, 60 ULApp. 
106, 108. 

Pa.—Sussick v. Glen Alden Coal Co., 
165 A 658, 659, 108 Pa.Super. 593. 

3Si Pa.—Sussick v. Glen Alden Coal 
Co., supra. 

36: IlL—Norwegian Old People’s 
Home Soc. v. Wilson, 52 N.R 41, 
43, 176 IlL 94—Danielson v. Wil¬ 
son, 73 ULApp. 287, 298. 

37- UL—^Danielson r. Wilson, supra. 

38L Pa—S ussick v. Glen Alden Coal 
Co., 165 A 658, €59, 108 PASuper. 
593. 

33, IlL—^Norwegian Old People’s 
Home Soc. v. Wilson, 52 N.B. 41, 
48, 176 UL 94—Danielson v. Wil¬ 
son, 78' ULApp. 287, 298. 
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by any third medinin,^^ producing its effect by di¬ 
rect agency and it refers to that which is pro¬ 
duced directly by the act to which it is ascribed, 
without the intervention or agency of any distinct, 
intermediate cause.42 

Compared with Other Terms 
^‘Immediate” has been held equivalent to, or syn¬ 
onymous with, ^‘direct” see 26 C.J.S. p 1317 note 
17, and ‘‘proximate.”^ 3 It has been contrasted with 
^'future’' see 37 C.J.S. p 1418 note 54, and com¬ 


pared with, or distinguished from, ‘‘at once” see 7 
C.J.S. p 160 note 66, “consequential” see 15 C.J.S. 
p 983 note 95, “immediately,”^^ “instantaneous,”^® 

“instantly,”46 “proximate,”47 and “ultimate.”^ S 

In Phrases 

The following notes contain phrases, employing 
the word, which have been construed or defined,^^ 
and references to others which are discussed else- 
where.50 For other phrases as to which more recent 


40. Ill.—^Danielson v. Wilson, supra. 

41. Ill.—^Preferred Masonic Mut. 
Acc. Assoc. V. Jones, 60 Ill.App. 
106, 108. 

42. Kan.—^Hartford P.' Ins. Co. v. 
Nelson, 67 P. 440, 441, 64 Kan. 116. 

N.Y.—Pitch V. Bates. 11 Barb. 471, 
473. 

43. Minn.—Sivertson v. Moorhead, 
136 N.W. 674, 676. 119 Minn. 467. 

31 C.J. p 245 note 94 [a]. 

44.. Mont.—State ex rel. Veeder v. 
State Board of Education, 33 P.2d 
616, 520, 97 Mont 121. 

46. Me.—Perkins v Oxford Paper 
Co.. 71 A. 476, 480, 104 Me. 109— 
Sawyer v. Perry, 33 A. 660, 661, 88 
Me. 42; 

46. Blah.—Erickson v. Order of Unit¬ 
ed Commercial Travelers of Ameri¬ 
ca. 176 P. 989, 990, 103 Kan. 631. 

47. N.Y.—Bird v. St'Paul Fire & 
Marine Ins. Co., 167 N.Y.S. 707, 708, 
180 App.Div. 470. 

48. Zt is the opposite of "tatixuate” 
Ind.—Gross Income Tax Department 

of Treasury v. Harblson-Walker 
Kefractories Co., Abp., 48 N.E.2d 
834, 836. 

49. Phrases oonstraed 

(1) ‘^Immediate amputation,” In 
surgery, an amputation performed a 
few hours after an Injury.—^Employ¬ 
ers' Liability Assur. Corp. v. Light, 
Heat & Power Co.. 63 N.E. 64, 66, 28 
Ind.App. 437. 

(2) "Immediate and direct dam- 
agres” are the ordinary and natural 
results of negligence and such as 
are usual and, therefore, such as 
might have been expected.—Carron 
V. Guido, 83 P.2d 346. 347, 54 Idaho 
494. 

(3) "linmediate consideration”, 
construed as not meaning an Instan¬ 
taneous , final act but rather as im¬ 
plying immediate, that is; prompt, 
attention, reQuirlng some period of 
time for examination, investigation, 
reflection, and conclusion.—^Poley v. 
New World Life Ins. Co.. 62 P.2d 
1264, 1266, 185 Wash. 89, 105 A.L.R. 
473. 

^4) "Immediate jdeacent” a phrase 
with two me^ings, one relating to 
the directness of estate or right 


which descends, the other relating 
to directness or immediateness of 
the pedigree, or relationship between 
the ancestor and the descendant, and 
compared with or distinguished from, 
“mediate descent”—^Levy v. McCar- 
tee, N.Y.. 6 Pet. -(U.S.) 103, 112, 8 L. 
Ed. 334. 

(5) "Immediate injury,” in contra¬ 
distinction to "collateral or conse¬ 
quential injiu*y,” is one wherein the 
act complained of itself, and not 
merely a consequence of that act 
evasions the injury. 

Mo.—Mawson v. Vess Beverage Co., 

App., 173 S.W.2d 606. 613. 

Pa.—Mulchanok v. Whitehall Cement 

Mfg. Co.. 98 A- 564, 253 Pa. 262, 

264, L.R.A.1917A 1915. 

Va.—Jordan v. Wyatt 4 Gratt 161, 

154, 45 Va. 151, 154, 47 Am.D. 720. 

(6) "Immediate”locality” construed 
as indicating smaller area than "gen¬ 
eral vicinity,”—Holly HiU Fruit 
Products V. Addison, C.CA.Pla., 136 
F.2d 323, 325. 

(7) "Immediate notice,” as mean¬ 
ing notice given within a reasonable 
time.—State ex rel. Veeder v: State 
Board of Education, 33 P.2d 516, 520, 
97 Mont 121. See specifically the 
C.J.S. title Insurance §| 986. 1009, 
1053, 1066, 1083, also 1 C.J. p 475 note 
29-p 476 note 40. 26 C.J. p 371 note 
25-p 375 note 60, 31 C.J. p 246 note 
47, S3 C.J. p 11 note 99--p 15 note 
45, 36 C.J, p 1108 note 49-p 1105 
note 78, 37 C.J. p 656 note 7—p 567 
note 17 and 38 C.J. p 1161 notes 80- 
83, as to the requirement for giving 
such notice of loss under various 
kinds of insurance policies. 

(8) "Immediate presence.”—^People 
V. Lavender, 31 P.2d 439. 442, 137 
Cal.App. 582., 

(9) "Immediate proximity,” as 
meaning adjoining or next in place. 
—^Los Angeles Ofty School Dist v. 
Payne, 25 P.2d 985, 987, 219 Cal. 106. 

(10) "Immediate shipment” con¬ 
strued in a purchase contract' as in¬ 
dicating that it is to be performed 
at once.*—Southern Cotton Oil Co. v. 
Adams, 24 S.E.2d 719, 720, 69 Ga.App. 
88 . 

(11) "Immediate .view jand >pres- 

ence” of a court^ of, limi¬ 


tation, excluding the idea of con¬ 
structive presence, and restricted to 
acts committed. In the face of the 
court and not beyond the range of 
vison of the Judge or other officer. 
Mich.—^In re Wood, 45 N.W. 1113, 
1115, 82 Mich. 75. 

N.Y.—^People v. Higgins, 16 N.Y.S. 
2d 302, 305, 173 Misc. 96. 

(12) "Laws necessary for the im¬ 
mediate preservation of the public 
peace, health, or safety,” held to 
mean those laws that should take 
effect in order to conserve this pur¬ 
pose before the time when the peo¬ 
ple would have the opportunity to 
vote on them. 

Ark.—Hanson v. Hodges, 160 S.W. 

392, 396, 109 Ark. 479. 

Mo.—State v. Becker, 233 S.W. 641, 
649, 289 Mo. 660. 

Mont,—State ex rel. Veeder v. State 
Board of Education, 38 P,2d 616, 
621, 97 Mont 121. 

- (18) "Within his immediate knowl¬ 
edge” as synonymous with "in his 
presence. "-^Piedmont Hotel Co. v. 
Henderson, 72 S.R 61, 65, 9 Ga-App. 
672. 

SO. Phrases elsewhere discussed 

(I) "Immediate and proximate 
cause” see 14 C.J.S. p 49 note 65. 

' (2) "Immediate cause” see 14 C. 
J.S. p 43 notes 19-24. 

(3) "Immediate change and de¬ 

livery” see 26 C.J.S. p 698 note 73. 

(4) "Immediate control” and "im¬ 
mediate control and management” 
see 18 C.J.S. p 82 notes 28, 29. 

(5) "Immediate danger” see 25 

C.J.S. p 999 note 60. 

(6) "Immediate death” see 25 C.J. 
S. p 1048 note 13. 

(7) "Immediate delivery** see 26 

C.J.S. p 698 note 61. 

(8) ‘Immediate disability” see 26 
C.J.S. p 1324 note 93, and the C.J.S. 
title Insurance, also 1 C.J. p 468 note 
75-p 469 note 84. 

(9) "Immediate employer” see SO 
C.J.S. p 232 note 42 (11). 

(10) "Immediate family*’ see 35 

Cjr.S. p 743 note 14 (6). 

(II) "Immediate flight” see 36 C. 
J.S. p 1027 note 91. 
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adjudications have not been found see 31 C.J. p 246 
note 20-p 247 note 64 

IMMEDIATELY. 

In General 

The word is an adverb,or the adverbial form, 
of ^‘immediate,” defined above, and, like that word, 
is an elastic and relative term,^^ admitting- of much 
variety of definition and, as indicated in the 
following subdivisions, it may be used with relation 
to cause and effect, place or space, and time.^^ 
Like similar absolute expressions, it is used with 
less strictness than the literal meaning requires,^^ 


and is much subject to its context®® or to its gram¬ 
matical and other connections,®*^ and has been de¬ 
fined generally as having nothing intervening either 
as to place, time, or action.®® 

Eelating to Causation 

The adverb may be used to signify the relation of 
cause and effect or causation,®® and in this sense of 
causation it means directly,®® or proximately,®! as 
opposed to mediately;®^ in an immediate manner;®® 
in a way to concern or affect directly or closely; in 
direct connection or relation; without intermedi¬ 
ary;®'* without the intervention of any other cause 
or event.®® 


(12) “Immediate future" see 37 C. 
J.S. p 1418 note 56 (13). 

(13) “Immediate aift** see 38 C.J. 
S. p 774 note 54 (27). and as dis¬ 
tinguished from “future gift" see 
37 C.J.S. p 1418 note 56 (5). 

(14) “Immediate hazard" see Haz¬ 
ard 39 C.J.S. p 804 in Pocket Parts. 

51. Kan.—^Thomas v Mutual Bene¬ 
fit Health & Accident Association. 
18 P.2d 151. 153. 136 Kan. 802. 

Lia.—State v. Southern Mercantile 
Co., 157 So. 551, 552, 180 La. 753. 
quoting Cozpns Jozis. 

N.D.—^Jacobson v. Mutual Ben. 

Health & Accident Ass'n, 296 N.W. 
545, 552, 70 N.D. 566. 

Tenn.—^Burrell v. Provident Life & 
Accident Ins. Co., 39 S.W.2d 1031, 
1032, 162 Tenn. 672. 

Va.—^Kennard v. Travelers* Protec¬ 
tive Association of America, 160 
S.E. 38, 40, 157 Va. 153. 

31 C.J. p 247 note 70, 

62. La—State v. Southern Mercan¬ 
tile Ck>., 157 So. 551, 552, 180 La 
753, quoting Cozpus Jnzls. 

Mass.—^Dana v. Wlldey Sav. Bank, 
2 N.E.2d 450. 452, 294 Masa 462. 
31 C.J. p 247 notes 67, 68. 

53. Ind.—^Employers’ Liability 

Assur. Corp. v. Light, Heat & 
Power Co., 68 N.E. 64, 55, 28 Ind. 
App. 437. 

La—State v. Southern Mercantile 
Ck>., 157 So. 551, 652, 180 La 763, 
quoting Ciorpus Juxls. 

31 C.S. p 247 note 69. 

54. Ga—^Blackshear v. Liberty Mut 
Ins. Co., 26 S.E.2d 793, 804, 69 Ga. 
App. 790. 

Xto proper slgnifioatioiL is equiva¬ 
lent to "in medias res," as denotmg 
something to be done before the mat¬ 
ters in progress are finished, but by 
usage it is, among us, referred to 
time—^Thompson v. Gibson, 7 M. & 
W. 456, 161 Reprint 846. 

55. Kan.—^Rhodes, v. Mound City 
Gas, Coal, and OU Co., 104 P. 851, 
80 Kan. 762. 

La—State v. Southern Mercantile 


Co.. 157 So. 651, 652, 180 La 753, 
quoting Corpus JtLzis. 

N.H.—Ward v. Maryland Casualty 
Co.. 51 A. 900, 902, 71 N.H 262. 93 
Am.S.R. 514. 

56. Colo.—^Reed v. Massachusetts 
Bonding & Ina Co., 57 P.2d 697, 
698, 98 Colo. 257. 

Kan,—^Thomas v. Mutual Benefit 
Health & Accident Association, 18 
P.2d 151, 153, 136 Kan. 802. 

La—State v. Southern Mercantile 
Co., 167 So. 551, 652, 180 La. 763, 
quoting Cozpns Juris. 

Masa—^Dana v. Wildey Savings 
Bank, 2 N.E.2d 450, 452, 294 Mass. 
462. 

31 CJ. p 247 note 75. 

StuiilaiOy expressed 
The word “immediately** must 
gather its meaning from its appli¬ 
cation. It IS not a word of absolute 
significance. It depends on the cir¬ 
cumstances and events in connection 
witk which it is used.—Hillside 
Land Co. v. North Bergen Tp., 172 
A. 585, 586, 112 N.J.Law 578. 

57. La—State v. Southern Mercan¬ 
tile Co., 157 So. 551, 562, 180 La 
753, quoting Cozpus Juzls. 

31 aj. p 247 notes 76, 77. 

68, La—^Melder v. Great American 
Insurance Co., App., 9 So. 2d 243, 
244. 

59. Colo.—^Reed v. Massachusetts 
Bonding & Ins, Co., 67 P.2d 697, 
698, 98 Colo. 257. 

Kan.—^Thomas v. Mutual Benefit 
Health & Accident Association, 18 
P.2d 151, 153, 136 Kan. 802. 

La—State v. Southern Mercantile 
Co., 167 So. 551, 562, 180 La 763, 
quoting Corpus Juris. 

N.D.—Jacobson v. Mutual Ben. 
Health & Accident Ass’n, 296 N. 
W. 546, 662, 70 N.D. 566. 

Tena—^Burrell v. Provident Life & 
Accident Insurance Co., 39 S.W. 
2d 1031, 1033, 162 Tena 672. 

Va—^Kennard v. Travelers’ Protec¬ 
tive Association of America, 160 
S.E. 38, 40, 157 Va 163. 

31 C.J. p 247 note 7L 
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Similarly expressed 

It indicates the relation of cause 
and effect, as direct and proxlmata 
—Blackshear v. Liberty Mut. Ins. 
Co., 26 S.E.2d 793, 804, 69 GaApp. 
790. 

80. La—^Melder v. Great American 
Ins. Co., App., 9 So.2d 243, 244. 
Mont—State ex rel. Veeder v. State 
Board of Educatioa 33 P.2d 516, 
520, 97 Mont 121. 

N.Y.—Smldt V. McKee, 262 N.T.S. 

734, 737, '237 App.Dlv. 754. 

31 C.J. p 247 note 78. 

601. N.J.—^Borodaeff v. Province 
Line Dairy, 160 A 519, 514, 109 
N.J.Law 25. 

N.Y.—Smidt V. McKee, 262 N.Y.S. 

734, 737, 297 App.Div. 754. 

31 C.J. p 248 note 84. 

68. Ga—Williams v. Preferred 
Mut Acc. Assoc., 17 S.E. 982, 91 
Ga 698, 699. 

Ill.—^Preferred Masonic Mut Aca 
Assoa V. Jones, 60 HLApp. 106, 
108. 

31 C.J. p 248 note 83. 

63. La—^Melder v. Great American 
Insurance Co., App., 9 So. 2d 243, 
244. 

Wla—^Kentzler v. American Mut. 

Acc. Assoc., 60 N.W. 1002, 1004, 

I 88 Wis. 589, 43 Am.S.R. 934. 

'31 O.J. p '248 note 80. 

64. Kan.—Williams v. Ciampbell, 
113 P. 800, 801, 84 Kan. 46. 

N.J.—^Borodaeff v. Province Line 
Dairy, 160 A 613, 614, 109 N.J.Law 
25. 

Ohio.—City of Cleveland v. Public 
Utilities Commission of Ohio, 200 
N.BL 766, 769, 190 Ohio St 603. 

65. Ala—^Bondurant v. Sibley, 29 
Ala 670, 671. 

Ind.—^Ferguson v. State, 49 Ind. 33, 
94. 

31 C.J. p 248 note 89. 

Similarly expressed 

(1) Without the intervention of 
any person or thing.—^Borodaeff v. 
Province Line Dairy, 160 A 513, 514, 
109 N.J.Law 25—31 C.J. p 248 note 
90. 
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IMMEDIATELY 


Eelating to Blace or Space 

When used with reference to place or space, the 
term "immediately,” in its strict sense, implies that 
nothing intervenes;56 it forbids the existence of 
intervening space but it is popularly used with 
less strictness than the literal signification re¬ 
quires and, under varying circumstances, it has 
been defined as meaning directly,®^ in direct con¬ 
nection or relation,'^® next, with no space interven- 
ing,*^! or without intermediary;72 also nearly or 
closely;73 and proximately.74 

Eelating to Time 

-^In QeneraL While it is perhaps most frequent¬ 


ly used with reference to time, it has been said that 
there is no precise definition, so far as time is con¬ 
cerned, of the word "immediately.”75 Depending 
entirely on the circumstances, it has been various¬ 
ly defined,75 being a relative term,77 *whieh may 
have either a strict or an enlarged relative meaning, 
as indicated in the two following subdivisions. 

-Strict Sense. The word "immediately,” in 

strictness, excludes all mesne time, 73 is generally 
used to indicate the absence of time between two 
events,73 and, under particular circumstances, im¬ 
plies prompt, vigorous action without any delay.30 
In its strict sense, it has been defined as meaning 
at once;51 forthwith;32 instantaneously, instan- 
ter,33 or instantly ;34 presently ;35 and it is also 


(2) Without the intervention of 
anything. 

La.—Melder v. Great American In¬ 
surance Co., App., 9 So.2d 243. 244. 
Wis.—^Kentzler v. American Mut. 
Acc. Assoc., 60 N.W. 1002, 1004, 88 
Wis. 589. 43 Am.S.R. 934. 

31 C.J. p 248 note 87. 

(3) Without the intervention of 
anything as a medium.—Woodward 
V. Murphy, Tex.Clv.App., 29 S.W.2d 
828—International & G. K. R. Co. v. 
Ploeger, Tex.Civ.App., 93 S.W. 226, 
229. 

60. Kan.—Wolff Packing Co. v. 
Travelers' Ins. Co., 146 P. 1176, 
1177, 94 Kan. 630. 

67. Kan.—^Rhodes v. Mound City 
Gas, Coal & Oil Co., 104 P. 851, 80 
Kan. 762. 

68. Kan.—^Rhodes v. Mound City 
Gae, Coal & Oil Co., supra. 

69. N.T.—Smidt v. McKee. 262 N.Y. 
S. 734. 737, 237 App.Div. 754. 

7a Ohio.—City of Cleveland v. 
Public Utilities Commission of | 
Ohio, 200 N.B. 765, 769, 130 Ohio 
St. 503. 

71. U.S.—^Long V. London & Lan¬ 
cashire Indemnity Co. of America, 
C.C.A.Ohlo, 119 P.2d 628, 630. 

78. Ohio.—City of Cleveland v. Pub¬ 
lic Utilities Commission of Ohio, 
200 N.E. 765, 769, 130 Ohio St. 503. 

73. Mo.—State ex rel. Snider v. 
Shaln, Mo., 137 S.W.2d 527, 529, 
345 Mo. 950. 

74. N.T.—Smidt v. McKee, 262 N.Y. 
S. 734, 737. 237 App.Div. 754. 

75. Cal.—^Lewis v. Curry, 108 P. 
493, 496, 156 Cal. 93. 

7a No speotflo pexiod indicated 

It may mean a minute, an hour, 
a day, or a week, according to the 
circumstances of the case, or other 
periods of time.—^Pool v. Warren 
County, 51 S.B. 328, 329, 123 Ga. 205, 
206. 

77. Ala.—Edwards v. Ecumest, 39 
So. 729, 730, 206 Ala. 1. 


La.—State v. Southern Mercantile 
Co.. 157 So. 551, 552, 180 La. 753, 
quoting Corpus Jaxis. 

31 C.J. p 247 note 68. 

7a La.—State v. Southern Mercan¬ 
tile Co., supra, quoting Corpus Jti- 
rls. 

Me.—Robblnston v. Lisbon, 40 Me. 
287, 288. 

79. Ga.—^Blackshear v. Liberty Mut. 
Ins. Co., 26 SE.2d 793, 804, 69 Ga. 
App. 790. 

La.—State v. Southern Mercantile 
Co., 157 So. 551, 552, 180 La. 753, 
quoting Corpus Juris. 

N.D.—^Jacobson v. Mutual Benefit 
Health & Accident Association, 
296 N.W. 645, 562, 70 N.D. 666. 

Tenn.—Burrell v. Provident Life & 
Accident Insurance Co., 39 S.W. 2d 
1031, 1033, 162 Tenn. 6*72. 

Va.—^Kennard v. Travelers' Protec¬ 
tive Association of America, 160 
S.B. 38, 40, 157 Va. 153. 

31 C.J. p 247 note 72. 

8a N.Y.—Alsam Holding Co. v. 
Consolidated Taxpayers' Mutual 
Ina Co., 4 N.Y.S.2d 498. 606, 167 
Misc. 732. 

8L Ill.—^Hall V. American Bankers' 
Ina Co., 146 N.B. 137, 139, 315 IR 
232. 

La—^Melder v. Great American In¬ 
surance Co., App., 9 So.2d 248, 244. 

Tex.—Woodward v. Murphy, Civ. 
App., 29 S.W.2d 828. 

31 C.J. p 248 note 94. 

8a Mass.—^Dana v. Wildey Savings 
Bank, 2 N.B.2d 450, 453, 294 Mass. 
462. 

Mont—State ex rel. Veeder v. State 
Board of Education, 33 P.2d 516, 
520, 97 Mont 121. 

N.Y,^—Alsam Holding Co. v. Consoli¬ 
dated Taxpayers' Mut. Ina Co., 4 
N.Y.S.2d 498, 505, 167 Mlsc. 732. 

31 C.J. p 248 note 99. 

8a IlL—Streeter v. Streeter, 43 IlL 
•155, 165—Newkirk v. Gross, 303 
IlLApp. 79, 82. 

Ky.—^Wolflin-Luhring Lumber Co. v. 
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Mosely, 154 RW. 22. 24, 152 Ky. 
701. 

31 C.J. p 248 notes 2, 3. 

84. Ill.—^Hall V. American Bankers* 
Ins. Co., 146 N.E. 137, 139. 316 Ill. 
252. 

La—^Melder v. Great American In¬ 
surance Co., App., 9 So.2d 243, 244. 
Mass.—^Dana v. Wildey Savings 
Bank, 2 N.E.2d 450, 452, 294 Mass. 
462. 

Mont—State ex rel. Veeder v. State 
Board of Education, 33 P.2d 516, 
520, 97 Mont 121. 

N.J.—Borodaeff v. Province Line 
Dairy, 160 A. 613, 514, 109 N.J. 
Law 25. 

Tex.—Woodward v. Murphy, Civ. 

App., 29 S.W.2d 828. 

31 C.J. p 248 note 4. 

Similarly expressed 

(1) In an instant 

Ill—Streeter v. Streeter, 43 Ill. 165, 
165. 

N.Y.—Matter of Hatch. 77 N.Y.S. 
606, 607, 74 App.Div. 248. 

(2) Cito et celeriter.—^Regina v. 
Aston, 14 Jur. 1045, 1046. 

(3) On the moment 

Ind.—^Ferguson v. State, 49 Ind. 85, 
34. 

Kan.—State v. Yarborough, 18 P. 
474, 478, 39 Kan. 58L 

(4) Thereupon.—^Thompson v. Gib¬ 
son, 8 M. & W. 281, 151 Reprint 845. 

sa N.D.—Jacobson v. Mutual Bene¬ 
fit Health & Accident Association, 
296 N.W. 645. 662. 70 N.D. 666. 
Tenn.—^Burrell v. Provident Life & 
Accident Ins. Co.. 39 S.W.2d 1031, 
1033, 162 Tenn. 672. 

Va.—Kennard v. Travelers' Protec¬ 
tive Ass'n of America, 160 S.E. 38, 
40, 157 Va. 153. 

31 C.J. p 248 note 10. 

(1) At the present time. 

In^—Ferguson v. State, 49 Ind. 33, 
34. 

Mass.—Shove v. Dow, 13 Mass. 529, 
533, 



IMMEDIATELY 


42 O.J.S. 


defined as meaning promptly quickly with¬ 
out delay without interval, or intervention, of 
time;®® without lapse of time;®® without any sub¬ 
stantial interval.® 1 

-^Broader Belative Sense. Although, as stated 

in the preeedii^ subdivision, the vrord, in its strict 
sense, excludes all mesne time, when it is applied to 
time, in a less strict sense, it has no very definite 
signification, is rarely employed to designate an ex¬ 
act portion of time,®^ but is given a relative signifi¬ 
cation;®® and a certain latitude is to be given the 
significance of the word.®^ As thus used, it does 


not, in legal contemplation, necessarily exclude all 
mesne time,®^ but, indeed, has often been construed 
to mean as soon as an act can with reasonable dili¬ 
gence be performed.®® In this use, and always hav¬ 
ing regard to the circumstances or the facts of the 
particular case,® 7 ^‘immediately^ has been specifi¬ 
cally defined as meaning as soon as may be, after 
the happening of some event;®® as soon as prac¬ 
ticable under the circumstances;®® in, or within, 
J a reasonable time;i proximately, directly, or close 
to;® with due or reasonable diligence, having re¬ 
gard to the circumstances of the particular casej® 


(2) Just now. 

Mo.—Elliott V. Keith, 32 Mo.App. 
579, 585. 

Mont.—State ex rel. Veeder v. State 
Board of Education, 33 P.2d 516, 
520, 97 Mont. 121. 

801 Mich.—Berkshire Land Oo. v. 
Moran, 177 N.W. 205, 208, 210 
Mich. 77. 

•31 C.J. p 248 note 11. 

SHmllarly expressed 
Promptly and expeditiously.—^Re¬ 
gina V. Aston. 14 Jur. 1045, 1046. 

87- Kan.—State v. Yarborough, 18 
P. 474, 480, 39 Kan. 581. 

31 CJ. p 248 note 13. 

88. IlL—^Hall V. American Bankers' 
Ins. Co., 146 N.R 187, 139, 315 Ill. 
252. 

Kan.—^Kanotex Refining Co. v, Atch¬ 
ison, T. & S. F. Ry. Co., 46 P.2d 16, 
19, 142 Kan. 139. 

Masa—^Dana v. Wildey Savings 
Bank, 2 N.E..2d 450, 452, 294 Mass. 
462. 

Mont—State ex rel. Veeder v. State 
Board of Education, 33 P.3d 516, 
520, 97 Mont. 121. 

31 CJ. p 249 note 19. 

89. Ind.—^Pennsylvania Co. v. State, 
41 N.B. 937, 939, 142 Ind. 428. 

Ky.—Wolflin-Luhring Lumber Co. v. 
Mosely, 154 S.W. 22, 24, 152 Ky. 
701. 

Mass.—^Dana v. Wildey Savings 
Bank, 2 N.E..2d 450, 452, 294 Mass. 
462. 

31 C J. p '249 notes 20<, 21. 

Wmllar deftnltioiLS 

(1) Not separated by an interval 
of tima—Matter of Hatch, 77 N.T.S. 
605, 607, 74 App.piv. 248. 

<2) Without any interval. 

Cal.—^Dean v. Clarke, 199 P. 85*7, 858, 
53 CaLApp. 30. 

m. —^Hall V. American Bankers’ Ins. 
Co., 146 N.B. 1'37, 139, 315 HI. 252. 

(3) Without any Intervening time. 
—^People V. Kingston, OS N.Y.S. 690, 
891, 53 App.Dlv. 58. 

(4) Without any intervention of 
ttma^Streeter v. Streeter, 43 HI. 
155, 165—^Newkirk v. Gross, 203 IlL 
App. 79, 182. 

(6) Without any period of .^ost- |, 


ponement.—Dana v. Wildey Savings 
Bank, 2 N.E.2d 450, 453, 294 Mass. 
462. 

90. La.—^Melder v. Great American 
Insurance Co., App., 9 So.2d 243, 
244. 

Tex.—^Woodward v. Murphy, Civ. 
App., 29 S.W.2d 828—^International 

6 G. N. R. Co. V. Ploeger, Civ.App., 
93 S.W. 226, 229. 

Similarly expressed 
Without the lapse of any apprecia¬ 
ble time.—Wolflin-Luhring Lumber 
Co. V. Mosely, 154 S.W. 22, 24, 152 
Ky. 701. 

' 91- N.D.—Jacobson v. Mutual Ben¬ 
efit Healthi & Accident Association, 
296 N.W. 545, 552, 70 N.D. 566. 
Tenn.—^Burrell v. Provident Life & 
Accident Insurance Co., 39 S.W.2d 
1031, 1033, 162 Tenn. 672. 

Vcu—^Kennard v. Travelers’ Protec¬ 
tive Association of America, 160 S. 
B. 38, 40, 157 Va. 153. 

31 C.J. p 249 note 18. 

92. TT.S.—U. S. V. Bell, D.CCal., 48 
F.Supp. 986, 994. 

La.—State v. Southern. Mercantile 
Co., 157 So. 651, 652, 180 La. 753, 
quoting Corpus 8tixis. 

•31 C.J. p 249 notes 24, 26. ' 

93. Ala.—^McLure v. Colclough, 17 
Ala. 89, 100. 

Miss.—Fairly v. Albritton, 83 So. 

801, 802, 121 Miss. 714. 

84. Wash.—^Foley v. New World 
Life Ins. Co.,. 52 P.2d 1264, 1266. 
95. Del.—^Nelson v. 'Canadian Indus¬ 
trial Alcohol Co., 180 A. 864, 666, 

7 W.W.Harr. 113. 

La.—State v. Southern Mercantile 
Co., 157 So. 651, 562, 180 La, 75'3. 
q.uoting Oo^TLs Jtixis. 

31 C.J. p 249 note 27. 

98. La,*—State v, ‘Southern Mercan¬ 
tile Co:, supra, quoting Corpus Jtu 
rls. 

Neb.—State v. Bonsfteld,^ 319 N.W. 
427, 24 Nebt 517, 619. ' 5' . 

97. U.S.—John B. Stevens & Co." y* 
Frankfort Marine, Accident, & 
Plate Glass • Ins. Co., Wash., 2075 
F. 757. 761, 126 C.C.A. 295, 47 L. 
RJL.N.S., 1214. 

, Mass.—Dana v. Wildey Savings 
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Bank, 2 N.E 2d 450, 452, >294 Mass. 
462. 

Mo.—Coburn v. Metropolitan Life 
Insurance Co., 91 S.W.2d 167, 160, 
‘230 Mo.App. 1140. 

31 C.J. p 249 notes 32, 34, 38, p 250 
notes 41, 42, 46, 47, 55. 

98. R.I.—^Rhode Island Hospital 
Trust Co. V. Harris, 37 A. 701, 702, 
20 R.I. 160. 

99. La.—State v. Southern Mercan¬ 
tile Co., 167 So. 661, 552, 180 La. 
753, quoting Corpus Jtixis. 

31 C.J. p 249 notes 31, 32. 

Similarly expressed 

(1) As soon as the nature or duty 
of the work will permit—^Board of 
Commissioners of Park County v. 
Board of Commissioners of Big 
Horn County, 166 P. •674, *678, 25 
Wyo. 172. 

(2) As soon as the proper legal 
steps can be taken.—Hall v. Ameri¬ 
can Bankers’ Ins. Co., 146 N.E. 1*37, 
139, 315 IlL 252. 

(3) In as reasonably prompt a 
time as the circumstances of a par¬ 
ticular case will admit of. 

La.—State v. Southern Mercantile 
Co., 157 So. 651, 662, 180 La^ 753, 
quoting Corpus Juzis. 

Or.—Carey v. Farmers’ Ins. Co., 40 
P. 91, 92, 27 Or. 146. 

1. U.S.—Straub v. Mutual Life Ins. 
Co. of New York, D.aKy., 50 F. 
Supp. 829, 831. 

Cal,—^People v. Odom, 66 P.2d 206, 
209, 19 Cal.App.2d 641, 

Wash.—Foley v. New World Life 
Ins. Co., 52 P.2d 1264, 1266, 185 
Wash. 89. 

2. Wash.—^Foley v. New World. Life 
Ins. Co., supra. 

8. Mass.—Dana v. Wildey. Savings 
Bank, 2 N.K.2d 460, 452, 294 Mass. 
462. 

81 C.J. p 249 notes 36-^8. 

Similarly expressed 
With due dilig^ncp under the cir¬ 
cumstances of Iptie particular case, 
and wl^out unnecessary or unrea¬ 
sonable delay. 

Colo.—Routt V. Dils, 90 P. 67, 69, 40 
■ Colo. 60. '. 

Wash.—RemlngtOh Y, Maryland FI- 
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IMMEDIATELY 


within a reasonable time, under the circnmstanees, 
or under all the facts and circumstances of the 
case;^ within such convenient time as is reason¬ 
ably requisite, or may be reasonably necessary, un¬ 
der the circumstances, to do the thing required 
without unnecessary, unreasonable, or inexcusable 
delay, under all the circumstances.® 

Other Terms Compared 

In one or another of the senses above indicated, 
and always, of course, depending on the circum¬ 
stances, the word has been held equivalent to, or 


synonymous with, “as soon as practicable” see 6 
C.J.S. p 784 note 53, “at once” see 7 C.J.S. p 160 
note 66, “directly” see 26 CJ.S. p 1320 note 95, 
and “forthwith” see 37 C.J.S. p 131 note 57. It 
has been contrasted or compared with, and also dis¬ 
tinguished from, “at once” see 7 C.J.S, p 160 note 
66 , “forthwith” see 37 CJ.S. p 131 note 59, ^im¬ 
mediate” see ante p 389 note 44, “instantaneous- 
ly,”7 “instantly,”^ “mediately,”^ “practicably, 
“then and there,”^! ‘iipon the instant,”!^ "within a 
reasonable time,”i® “without any interval of 
time,”^^ “without delay” see 26 C.J.S. p 687 note 


delity & Deposit Co., 67 P. 989, 
992, 27 Wash. 429. 

4. U.S.--U. S. V. Bell, D.C.Cal., 48 
P.Supip. 986, 994—John B. Stevens 
& Co. V. Frankfort Marine, Acci¬ 
dent & Plate Glass Ins. Co., Wash., 
207 P. 757. 761, 125 C.C.A. 295, 47 
L.R.A.,N.S., 1214. 

Del —Nelson v. Canadian Industrial 
Alcohol Co., 180 A. 664, 665, 7 W. 
W.Harr. 118. 

Ky.—Metropolitan Life Ins. Co. v. 
Nusz, 87 S.W.2d 607, 608, 261 Ky. 
281—^Woldin-Luhrlng Lumber Co. 
V. Moaely, *154 S.W. 22, 24, 152 Ky. 
701. 

La—State v. Southern Mercantile 
Co., 157 So. 651, 562, 180 La 753, 
Quoting: OozpHLs Jarla 
Mo.—Cobum Metropolitan Life 
Ins. Co., 91 S.W.2d 157, 160, 230 
Mo.App. 1140. 

Va—^International Brotherhood of 
Boilermakers, Iron Shipbuilders, 
Welders and Helpers of America 
V. Wood, 175 S.E. 45, 59, 162 Va 
517. f 

31 C.J. p 249 note 40-p 250 note 42. 
Silaallarly expressed 

(1) Within a reasonable time, or 
as soon thereafter as it could he 
conveniently dona—^Decorah First 
National Bank v. Haugr, 3 N.W. 627, 
629, 52 Iowa 588. 

(2> Within such reasonable time 
as the attending: circumstances may 
reQuira—tinman v; Bamum,- 41 S,E. 
244, 246, 115 Ga 117—31 C.J. p 250 
note 47. 

(3) Within such time as Is reason¬ 
ably sufficient in which to accom¬ 
plish the act to which it is applied. 
—Gates.V. Knosby, 77 N.W. 863, 864, 
107 Iowa 239. 

(4) Having: relation to the course 
of business with which it is used the 
term may be hel^ to mean within a 
reasonable t^xhe in view of the 61r- 
cumstances of the case.—^Board of 
Commissioners of Pa&k County v. 
Board of Cdibmissioners of Big iBtom 
County. 166 P. 674, 678, 26, Wyo. 172,’ 

(5) ^■^en ^t refers ,t;<> , soxnef;hin^ 

to be ^ter ^a prebeding:^^ 

if the .thing: to ^urr, 

ther IhQuiry' or the exercise of 


cretion or of an election, “immedi¬ 
ately** does not mean that the thing* 
must be done instantly or without 
any appreciable lapse of time after 
the preceding event. In such cas¬ 
es it is almost universally construed 
to mean that the succeeding act 
must be done within a reasonable 
time after the preceding event.—^Mc- 
Vitty V. Plentge, 169 P. 666, 667, 34 
Cal.App. 781. 

5. Ky.—Wolflin - Luhring Lumber 
Co. V. Moaely. 154 S.W. 22. 24, 152 
Ky. 701—^Meyers v. Dunn, 104 S.W. 
352, 354, 126 Ky. 548, 31 Ky.L. 926, 
13 L,R.A.,N.S.. 881. 

Neb.—^Woodmen Acc. Assoc, v. Pratt, 
87 N.W. 546, 549, 62 Neb. 673, 89 
Am.S.R. 777. 65 L.R.A. 291. 

31 C.J. p 250 notes 44—46. 

Stmllsrly expressed 

(1) As soon as convenient.—^Arn¬ 
old V. Dimsdale, 2 SI & B. 580„ 596, 
76 ECL. 580, 118 Reprint 885. 

(2) With convenient speed.— 
Thompson v, Gibson, 7 M, & W. 466, 
151 'Reprint 845. 

<8) Within such convenient time 
as is required for doing the thing.— 
Robbinston v. Lisbon, '40 Ma 287, 
288. 

(4) By and by.—^Thompson v. Gib¬ 
son, supra—^Regina v. Aston, 14 Jur. 
1045, 1046. 

e. Iowa.—^Perpetu€a Bldg. & Loan 
Assoc. V. U. S. Fidelity & Guaran¬ 
tee Co., 92 N.W. 686, 688, 118 Iowa 
729—Lyon v. Railway Pass. Assur. 
Co., 48 Iowa 631. 636. 

Mich.—^Berkshire Land Co. v. Moran, 
177. N.W. 206, 208, 210 Mich. 77. 
31 C.J. p 230 notes 52—55. 

SimSlarly expressed 

(1) Without any delay except 
such as would be necessary in the 
usual course of the particular busi¬ 
ness in han^—tinman v. Barnum, 41 
S.B. 244, 246, 115 Ga. 117. 

(2) Without lapse of time or ma¬ 
terial delay.—^Merrill v. Travelers* 
Ina Co., 64 N.W. 1039, 1040, 91 Wis. 
ggg _81 C.J. p 250 note 61. 

Ga.—^Hardware Mut, Casualty 
• Co. * v^ ‘ Sprayb^rry, 25 S.B.2d 74, 
78, 69 GaiApp..l96. 

^3 


N.D.—Jacobson v. Mutual Benefit 
Health & Accident Association, 296 
N.W. 546, 552, 70 N.D. 666. 

Tenn.—^Burrell v. Provident Life & 
Accident Insurance Co., 39 S.W.2d 
1031, 1032, 162 Tenn. 672. 

Va.—Kennard v. Travelers' Protec¬ 
tive Association of America, 160 
S.E. 38, 40, 157 Va. 153. 

31 C.J. p 248 note 2 [a]. 

8. Cal.—^People v. Odom, 66 P.2d 
206, 209. 19 Cal.App.2d 641. 

Kan.—Kanotex Refinmg Co. v. Atch¬ 
ison, T. & S. F. Ry. Co., 46 P.2d 
16, 19, 142 Kan. 139. 

^ot synonymous with ^^instantly” 

Colo.—Reed v. Massachusetts Bond¬ 
ing & Ins. Co., 67 P.2d 697. 698, 
98 Colo. .257. 

EAn.—^Thomas v. Mutual Ben, 
Health & Accident Ass'n, 18 P.3d 
151, 153, 136 Kan. 802. 

31 C.J. p 248 note 4 [a], . 

9. Opposed to "mediately^ 

Neb.—Bancroft Drain. DisL v. Chi¬ 
cago, St P. M. & O. R. Co.. 167 N. 
W. 731, 733, 103 Neb. 466. 

31 C.J. p 248 note 83. 

19. Hi.!—Stfeeter v. Streeter, 43 Ill, 
155; 165. 

N.T.—Walbridge v. Brooklyn Trust 

, Co., 128 N.T.S. 686, 690, 143 APP. 
Div. 602. 

IL La.—State v. Hinton, 22 So. 617, 
618, 49 La.Ann. 1354. 

12. WAsh.—^Foley v. New World 
Life Ins. Co.,. 52 P.2d 1264, 1266, 
185 Wash. 89. 

33. N.Y.—^Alsam Holding Co. v. 
Consolidated Taxpayers* Mutual 
Ins. Co., 4 N.T.S.2d 498, 605, 167 
Misc. 732. 

Tenn.—^Burrell v. Provident Life & 
Accident Insurance Co., ' 39 S.W. 
2d 1031, 1032, 162 Tenn. 672. 

Va.—Kennard v. Travelers* Protec¬ 
tive Association of America, 160 
jS.B. 38, 40,. 157 Va 163. 

31 C.J. p 249 note 40 [a]. 

14. Tenn.—Burrell v. Provident 
Life & Accideint Insurance Co., 39 
S.W.2d 10*31, 1032, 162 Tenn. 672. 

Va—Kennard -v. Travelers' Pr 9 tec- 
tlve .Association of Ameri^a^ 4*®® 
S.E. 38, 40, 157 Va 163. 
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97, and ‘^Trithont intervening* lapse of time.”^^ 

In Phrases 

Phrases in which the word occurs are set out in 
the note.i® For other phrases as to which more 
recent adjudications have not been found see 31 
C.J. p 250 note 58-p 251 note 87. 

IMMEMORIAL. Beyond human memory; time out 
of mind.!"^ 

IMMEUBLES. In French law, the immovables of 
English law, broadly, real property.!^ 

IMMIOEANT, IMMIOBATE, and IMMIOBATION. 

See Aliens §§ 76, 84. 

IMMINEiKT. It has been said that the word is 
from the Latin, with a sense of projecting over,i® 
and signifies, or has been defined as meaning, aj)- 
proaching, hanging over, ready to come, or threat¬ 


ening close rather than touching, mediate rath¬ 
er than immediate; near ai hand;2i also danger¬ 
ous and close at hand, impending, and liable to, or 
threatening to, happen at once, as some calamity ;22 
that which denotes that something is ready to fall 
or happen on the instant.^3 The word "imminent” 
conveys usually some idea of "immediate,” of 
something to happen “upon the instant;” but, con¬ 
ceding this to be so in a general sense, yet it does 
not mean an instant consummation.24 

The term has been compared with, or distin¬ 
guished from, “impending,”25 “reasonably to be aj)- 
prehended” see 6 C.J.S. p 94 note 21, and “threat- 
ening.”2® 

Phrases employing the word are set out in the 

note.27 

IMMINENTLY. In an imminent manner; threat- 
euingly.38 


15. Wash.—Foley v. New World 
Life Ins. Co., 52 P.2d 1264, 1266, 
185 W'aslL 89. 

16L Fbrasas coiurtraed 

(1) ‘'Immediately adjacent" see 1 

C. J.S. p 1468 note 60. 

<2) "Immediately afterwards,” as 
one of the meanlngrs of "then.”— 
Roberts v. Wadley, 118 S.B. 664, 665, 
156 Ga. S5—31 q J. p 250 note 63. 

(3) "Immediately coming into a| 
position of peril,” construed to mean j 
almost, but not Quite, in such a po¬ 
sition.—State ex reL Snider v. Shain, 
137 S,W.2d 527, 529, ’345 Mo. 350. 

(4) "Immediately contiguous” see 
17 O.J.S. p 181 note 42. 

(5) “Immediately due” as synony¬ 
mous with "forthwith” see 37 C.J. 
S. p 131 note 58. 

<6) "Immediately followed” con¬ 
strued as not synonymous* with "in¬ 
stantaneous”.—Blackshear v. Liber¬ 
ty Mut. Ins. Co., 26 S.B.2d 783, 805, 
69 Ga.App. 790. 

(7) "Immediately followed the 
cause.”—^Borodaeff v. Province Line 
Dairy, 160 A 613, 514, 109 N.J.Law 
25—Frank A. McBride Co. v. Kuehn, 
168 A 64, 65, 11 N.J.Mlsc. 764, 

(8) "Immediately in the rear.”— 
Smidt V. McKee, 262 N.Y.S. 734, 737, 
237 App.Div. 764. 

17. Black L.D. 

ThMuiMi construed 

(1) "Immemorial possession,” in 
Louisiana, possession of which no 
man living has seen the beginning, 
and the existence of which he has 
learned from his elders.—^Black L. 

D. 

<2y "Immemorial usage” see Cus¬ 
toms and Usages 6 3 and Easements 
S 6. 


(3) "Immemorial use,” a use time 
out of mind or from a time when the 
memory of man is not to the con¬ 
trary. 

Cal.—Kripp v. Curtiss, 11 P. 879, 
880, 71 CaL 62. 

N.T.—Miller v. Garlock, 8 Barb. 163, 
154. 

31 C.J. p 2ol note 90. 

18. Black li.D. 
dassULoatioii. 

Things are immeuhles from any 
one of three causes: First, from 
their own nature, as, for example, 
lands and houses; (2) from their 
destination, such as animals and in¬ 
struments of agriculture when sup¬ 
plied by the landlord; (3) by the 
object to which they are annexed, 
for instance, easements.—^Black L. 
D. 

19. Mont.—State v. Gateway Mortu¬ 
aries, 287 P. 166. 169, 87 Mont. 225, 
68 AL.R. 1512. 

99. Vt.—^Lapham v. Curtis, 6 Vt 
371, 377, 26 Am.D. 810. 

8 L Fia.—^Linsley v. State, 101 So. 
-273, 276, 88 Fla. 135—Furlow v. 
State, 78 So. 362. 72 Fla. 464. 

22. Mont—State v. Gateway Mortu¬ 
aries, 287 P. 156, 159, 87 Mont 
225, 68 AL.R. 1512. 

23. N.T.—Eckhardt v. Buffalo, 46 
N.Y.S. 204, 211, 19 App.Div. 1. 

24. U.S.—Queen of the Pacific, C.a 
Or., 26 F. 610, 612. 

25. Mont—State v. Gateway Mortu¬ 
aries, 287 P. 166, 159, 87 Mont 225, 
68 AL.R. 1612. 

N.Y.—Eckhardt v. Buffalo, 46 N.Y.S. 
204. 211, 19 App.Div. 1. 
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28. Mont—State v. Gateway Mort¬ 
uaries, 287 P. 166, 169, 87 Mont. 
225, 68 AL.R. 1612. 

N.Y.—Eckhardt v. Buffalo, 46 N.Y.S. 
*204, 211, 19 App.Div. 1. 

27. Phrases construed 

(1) "Imminent danger,” "immin¬ 
ent and absolute danger,” and other 
related phrases see 25 C.J.S. p 998 
note 51. 

(2) "Imminent or Impending death” 
as affecting admissibility of dying 
declaration in prosecution for homi¬ 
cide see Homicide §§ 287-290. 

(3) "Imminent pf|ril,” within the 
humanitarian rule, construed not to 
mean remote, uncertain, contingent, 
or, for the person affected, avoidable 
danger; but to mean certain, imme¬ 
diate, and impending peril. 

Cal.—Wallace v. Speier, App., 140 P. 
2d 900, 903. 

Mo.—Cameron v. Howerton, 174 S. 
W.2d 206, 208—Frailey v. Kum. 161 
S.W.2d 424, 428—^Ridge v. Jones, 
71 S.W.2d 713, 716. 886 Mo. 219— 
Ziegelmeier v. East St. Louis & 
Suburban Ry. Co., 61 S.W.2d 1027, 
1029, 830 Mo. 1018—^Parsons v. 
Himmelsbach, Mo.App., 68 S.W.2d 
841. 846. See also the C.J.S. title 
Negligence 9 136, also 45 C.J. p 
992 notes 23-26. 

23, Century D. 

^'Xnunlncnily dangenons” 

Applied to an article sold, the 
phrase does not imply that it must 
at all times he dangerous, such as 
poisons or explosives known to 
be, but that, if negligently made, it 
is reasonably certain to Imperil life 
or llnoib.—^Employers’ Liability As¬ 
surance Corporation v. Columbus Mc¬ 
Kinnon Chain Co., D.C.N.Y., 13 P.2d 
128. 
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IMMISCEBE—IMMORAL 


IMMI SOERE. Latin, in the civil la^w, to mix or 
mingle with, to join with; also to meddle with.29 

IMMI SG IB I LI TY. The character of being immisci¬ 
ble; incapability of mixing or being mixed.^® The 
doctrine of immiscibility, under which foreigners 
are not admitted into the general body and .mass of 
the society of the nation but continue strangers and 
sojourners, followed in the Orient from the oldest 
times, has been declared to have no place in Amer¬ 
ican jurisprudence.^! 

IMMISCIBLE. An adjective which means not cap¬ 
able of being mixed or mingled.^^ has been used 
with specific reference to the relations in China 
between foreigners and the general body and mass 
of the society of the nation.33 

TMMIT TEBE. Latin, in the civil law, to put or 
let into, as a beam into a wall.34 

In old English law, to put cattle on a common.33 
IMMOBILEA 8ITUM SEQUUNTUB.3S 


IMMOBmS. Latin, immovable.^'^ 

IMMODERATE. Exceeding just, usual, or suitable 
bounds not within reasonable limits.^® 

Phrases employing the word are set out in the 
note.40 

IMMO DEST. Lewd; wanting in the reserve or re¬ 
straint which decorum and decency require.41 

Among its synonyms are “impure,” “obscene,” 
“shameful,” and “unchaste,”42 

IMMORAL. Contrary to conscience or the divine 
law; dishonest;43 contrary to good order or pub¬ 
lic wdfare;44 hostile to the welfare of the general 
public ;45 inconsistent with purity or good morals; 
inconsistent with rectitude, or inimical to the rights 
or common interests of others ;46 morally evil or 
impure; not consistent with, or not conforming to, 
moral law or requirement; not having a moral na¬ 
ture or character; opposed to or violating morali¬ 
ty ;47 hence licentious,43 dissolute, nonmoral or un- 


29u Black Li.D. 

30. Century D. 

31. Boctziae dlsotused 

(1) In American Jurisprudence, at 
least, it should be allowed to slum¬ 
ber with Quaker persecution. Salem 
witchcraft, and other kindred dog¬ 
mas. Since the dictum of immisci¬ 
bility was first declared, the world 
bas experienced a revolution touch¬ 
ing the national, commercial, and 
trade relations between the nations 
of the Bast and those of the West. 
—^Mather v. Cunningham. 74 A. 809, 
815, 105 Me. 826. 29 L..RJL,N.S., 761, 
18 Ann.Cas. 692. 

(2) The doctrine as not entering 
Into the proper conception of domi¬ 
cile see Domicile S 1 note 7. 

32. Webster New Int.D. 

33. Me.—^Mather v. Cunningham, 74 
A. 809, 815, 105 Me. 326. 29 LuR.A.. 
N.S., 761, 18 AnmCas. 692. 

3ft. Black L.D. 

35. Black L.D. 


37. Black L.D. 

Mj^umoblUa” or '^res Imuoliiles”- 
immovable things, such as lands and 
buildings, a civil law term corres¬ 
ponding broadly to- '*real property” 


or “realty” at common law.—^Black I 
L.D. 

38. XT.S.—^U. S. V. Oglesby Grocery 
Co., D.aCa., 264 F. 691, 695. 

39. Mich.—^People v. McMurchy, 228 
N.W. 723, 726, 249 Mich. 147. 

43, Phrases oonstmed 

(1) “Immoderate driving.” the 
term may be considered as equiva¬ 
lent to “negligent driving.”—^Dudley 
V. Bolles, 24 Wend. (N.T.) 465, 466. 

(2) “Immoderate rate of speed,” 
as meaning a rate of speed not with¬ 
in reasotiable limits.—^People v. Mc¬ 
Murchy, 228 N.W. T23, X26, 249 Mich. 
147. 

41. Colo.—^Dekelt v. People, 99 P. 
336, $31, 44 Colo. 526. 

Phrases oonstmed 

(1) “Immodest woman not having 
a proper sense of propriety^* is not 
necessarily unchaate.—Carney v. Mc- 
Gllvray, 119 So. 157, 160, 152 Miss. 
87. 

(2) *TiOOse and immodest woman,” 
as necessarily unchaste.—Carney v. 
McGilvray, supra. 

42. Colo.—^Dekelt v. People, 99 P. 
330, 336, 44 Colo. 525. 

43. Ind.—Slate Bd. of Pharmacy v. 
Haag, 111 N.E. 178, 180, 184 Ind. 
333. 

Similar definittons 

(1) Contrary to conscience or 
moral law.—Schuman v. Pickert, 269 
N.W. 162, 164, 277 Mich. 226. 

(2) Contrary to the moral or di¬ 
vine law.—BCalliwell v. Ontario Dio- 
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eese Synod, Inc., 7 Ont. 67. 84. 

44, Ill.—^People ex rel. First Nat. 
Pictures v. Dever, 242 IlLApp. 1, 
4. 

Mich.—Schuman v. Pickert, 269 N. 

W. 152, 164, 277 Mich. 225. 

46. Okl.—^Warkentin v. Kleinwach- 
ter, 27 P.2d 160, 163, 166 Okl. 218— 
In re Hicks, 20 P.2d 896, 897, 163 
Okl. 29. 

31 C.J. p 251 note 24. 
l^egal and oommerdal appUeatioa 
The word “immoral” in a legal 
and commercial sense, does not 
mean so much that a thing is ethical¬ 
ly wrong as that it Is contrary to 
good order or public welfare, and 
that according to the understand¬ 
ing of reasonable men, It would be 
scandal for the court to treat it as 
lawful or indifferent.—^People ex reL 
First Nat. Pictures v. Dever, 242 IlL 
App. 1, 4. 

46. Mich.—Schuman v. Pickert, 269 
N.W. 152, 164, 277 Mich. 226- 

31 C.J. p 251 notes 26, 27. 

Similarly expressed 
Inconsistent with moral rectltuda 
—^Halliwell V. Ontario Diocese Syn¬ 
od, Inc., 7 Ont. 67, 84. 

47. U.S.—^U. S. V. One Book, Entitled 
“Contraception,” by Marie CL 
Stopes, D.aN.T., 51 F.2d 525, 527 
—^U. S. V. One Obscene Book En¬ 
titled “Married Love.” D.CN.Y., 
48 F.2d 821, 823. 

40. Oolo.—Dekelt v. People, 9f P. 

330, 331. 44 Colo. 525. 

Mich.—Schuman v. Pickert, 269 K, 
W. 152, 164, 277 Mich. 226. 


38. A maxim meaning “Immovables 
follow (the law of) their locality.”— 
Bouvier L.D. 

Similarly rendered 
“Immovable things follow their site 
or position; that is, they are gov¬ 
erned by the law of the place where 
they are fixed.”—^Black L.D. 
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principled,not decent,^0 not moral,unjust,52 
vicious,53 or wicked.®^ ‘‘ImnioraF^ has been held 
equivalent to, or sjTionymous with, '‘corrupt,”55 

^‘depraved,^^56 ‘‘dissolute,”®? “impure,”58 “inde¬ 
cent,”59 “unchaste,”®^ and sometimes “unprofession- 
al.”5i It is the antonym of, or is contradistinguish¬ 
ed from, "decent,”52 “good,”53 “moral,”54 “right,”55 
and "uprighit.”56 

Phrases in which the word occurs are set out in 
the note.57 For other phrases as to which more re¬ 
cent adjudications have not been found see 31 C.J. 
p 251 notes 34-41, 

IMMORALITY, An immoral act or practice ;55 
any act or practice which contravenes the Divine 
commands or the social duties;59 conduct inconsist¬ 


ent with moral rectitude;75 the state-or quality of 
being immoral that which is "contra bonos mo- 
res;”72 hence, specifically, unchastity, vice, or wick- 
edness.'^3 The tenn is not necessarily restricted to 
matters sexual in their nature;74 but may refer to 
any course of conduct which offends the moral sense 
of the eommunity.75 

IMMOVABLB, 

As a noun, one who or that which cannot be mov¬ 
ed In law, the plural, "immovables,” is applied 
to tangible things which cannot be moved, such as 
lands and houses, whatever be the interest or estate 
which a person jias in them; hence, it includes chat¬ 
tels real, that is to say, land, etc., in which a per¬ 
son has less than a freehold interest.T’T' Examples of 


U.S.—-U. S. V. One Book, Entitled 
‘‘Contraception," by Marie C. 
Stopes, D.aN.T., 61 P2d 625, 627 
—S. V. One Obscene Book En¬ 
titled “Mamed Love,” D.C.N.T., 
48 F.2d 821, 823. 

50. Mich.—Scbuman v. Pickert, 269 

N.W. 152, 164. 277 Mich. 225. * 

51. U.S.—^U. S. V. One Book, Entitled 

“Contraception.” by Marie C. 

Stopes, D.C.N.T., 61 F.2d 526. 627 
—^U. S. V. One Obscene Book En¬ 
titled “Married Love.” D.C.N.Y., 48 
F.2d 821. 823. 

Ind,—State Bd, of Pharmacy v. Haaa, 
111 N.B. 178, 180, 184 Ind. 333. 
Mich.—Scbuman v. Pickert, 269 N". 
W. 162, 164, 277 Mich. 225. 

52. Ind.—State Bd. of Pharmacy v. 
Haag, 111 N.B. 178, 180, 184 Ind, 
333. 

63 . U.S.—U. S. V. One Book, EnUUed 
“Contraception,” by Marie C. 
Stopes. D.C.N.T.. 51 F.2d 525. 527 
—^U. S. V, One Obscene Book En¬ 
titled “Married Love,” D.C.N.T.. 48 
F.2d 821, 823. 

Mich.—Scbuman v. Pickert, 269 N.VF. 

162, 164. 277 Mich, 226. 

31 C.J. p 251 note 81. 

64. Mich.—Scbuman v. Pickert, su¬ 
pra. 

31 C.J. p 261 note 32. 

Similarly expressed 
Wicked or unjust In practice.— 
Halliwell V. Ontario Diocese Synod, 
Inc., 7 Ont 67, 84. 

55b Mich.—Scbuman v. Pickert 269 
N.W. 152, 164, 277 Mich. 225. 

56L Colo,—^Dekelt v. People, 99 P. 

380. 331, 44 Colo. 626. 
li^ch.—Scbuman v. Pickert, 269 N. 
W. 162, 164. 277 Mich. 226. 

Mich.—Scbuman v. Pickert su- 
pra. 

58L Colou^Dekelt v. People, 99 P. 
830. 331, 44 Colo. 626. 

•5b. 'Mi<^—Scbuman v. Pickert 269 
N.W. 162,^ 1^4, 2^7 .Mich. '226w . 


ea Colo.—Dekelt v. People, 99 P. 

330, 331, 44 Colo. 526. 

6L Colo.—Hummel v. Board of Chi¬ 
ropractic Examiners of Colorado, 
87 P.2a 248. 249, 103 Colo. 476. 

52. Mich.—Scbuman v. Pickert 269 
N.W. 152, 164, 277 Mich. 225. 

63. Mich.—Scbuman v. Pickert,. su¬ 
pra. 

34. XJ.S.—XJ. S. V. One Book, Bn- 
' titled “Contraception,” by Marie 
C. Stopes. D.aN.T., 61 F.2d 625, 
627— ^U. S. V. One Obscene Book 
Entitled “Married Love”, D.C.N.Y., 
48 F.2d 821, 823. 

Okl.—Warkentin v. Kleinwacbter, 27 
P.2d 160, 163, 166 Okl. 218. 

65. Mich,—Scbuman v. Pickert, 269 
N.W. 152, 154, 277 Mich. 226. 

66 . Mich.—Schuman v. Pickert, su- 
pra. 

67. Phrases cosstraed 

<1) “Immoral conduct” defined and 
its elements discussed. 

Minn.—Paust v. Georgrlan, 179 N.W. 

735, 736, 147 Minn. 149. 

Mo.—^Mulroy v. Supreme Lodge "K. 

H., 28 Mo.App. 463, 473. 

N.Y,—Petition of Haveriy, 42 N.Y.S. 

2d 217, 218, 180 Misc. 16. 

Okl,—Warkentin v. Kleinwachter, 27 
P.2d 160, 163, 166 Okl. 218. 

S.C.—^Deadwyler v. Grand Lodge K. 
P. of North America, South Ameri¬ 
ca, Europe, Asia, Africa and Aus¬ 
tralia, 126 S.E. 437, 438, 131 S.C. 
335, 

(2) “Immoral consideration” cmd 
“immoral contract” see Contracts $ 
265. 

(3) “Immoral, improper, and inde> 
cent liberty with the child”, beces- 
I sarily includes a leWd or ^lascivious 

I act upon the body of the child.— 
People v. Czajkowski. 178 N.B. 817, 
818, 342 III 144. 

(4) “Immoral purpose."-^XJ. S. v. 
Reginelll, C.C.A,N.J., 183 F.2d 695, 
698—31 C.J. p 351 note 41. 

(5) “Importation of alien for pros- 
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titution or other Immoral purpose” 
see Aliens § 113 e. 

(6) Letting, permitting, or suffer¬ 
ing house to be used for immoral 
purposes see Disorderly Houses § 6. 

(7) “Unprofessional, dishonorable 
or immoral conduct.”—Hummel v. 
Board of Chiropractic Examiners of 
Colorado, 87 P.2d 248, -249, 103 Colo. 
476. 

6& Ind.—State Bd, of Pharmacy v. 
Haag, 111 N.B. 178, 180, 184. Ind. 
333. 

Okl.—^Warkentin V. Kleinwachter, 27 
P.2d 160, 163, 166 Okl. 218—In re 
Hicks, 20 P.2d 896, 897, 163 Okl. 
29. 

69i> Ind.—State v. Bd. of Pharmacy 
V. Haag, 111 N.B. 178, 180, 184 
Ind. 333. 

70. Pa.—^Horosko v. School Dist. 
of Mt. Pleasant Tp., Pa., 6 A.2d 
866, 869, 336 Pa. 369. 

“Gross immorality” see Gross 8$ C. 
J.S. p -1081 notes 47-60. 

71. Okl.—Warkentin v. Kleinwacht¬ 
er, 27 P.2d 160, 163, 166 Okl. 218— 
In re Hicks, 20 P.2d 896, 897, 163 
Okl. 2$, 

Similarly e]q;»xessed 
The quality of being Immoral.— 
State Bd. of Pharmacy v. Haag, 111 
N.R 178,- 180, 184 Ind. 333. 

72. Mich;—Scbuman v. Pickert. 269 
N.W. 162, 164, 277 Mich. 225. 

31 C.J. p 252 note 46. 

73. Okl.—Warkentin y. Kleinwach¬ 
ter, 27 P.2d 160, 163, 166 Okl. 218 
-^B re Hicks, 20 P.2d 896, 897, 
163 OkL 29. 

74. MQch.—Schuman v. Pickert, 269 
N.W; 162, 164, 277 Mich. 226. 

Pa,—Hbrosko v. School District of 
Mt Pleasant Township, 6 A.2d 
866, 868» 83'5 Pa. 869. 

75. Pa.—Horosko v. Sphool District 
of Mt Plfae^t Township, .supra. 

78. WebstM* New IntD. 
ll 77. Wash;—In' re ' Barclay's Estate. 
95 P.2d 393; 895, 1 Wa8ii.2d 82. 



42 C.J.S. 


IMMOVABLE--IMPACT 


what the word has been specifically held to include 
are cited in the note.*^^ 

The term is generally equivalent to “interests in 
land’^^s and “real property.”^<^ 

As an adjective, firmly fixed, fast, incapable of 
being moved, or that cannot be moved.^^ 

IMMUNE. An adjective meaning exempt, or free.^^ 
The use of word as a verb, in a particular connec¬ 
tion, has been characterized as ambiguous and in- 
appropriate.^3 

IMMUNITY. Exemption;84 an exemption from 
any charge, duty, office, tax, or imposition free¬ 
dom from duty or penalty,*^ or from what other¬ 
wise would be a duty or burden.87 

The term has been held equivalent to “exemp¬ 
tion” see 35 C.J.S. p 1 note 39, and to be nearly 


synonymous with, o? to have much the same signifi¬ 
cation as, “privilege.”88 it has been compared with, 
and distinguished from, '^rivilege”89 and “right.”80 

For references to some particular applications or 
specific uses of the word see 31 C.J. p 252 note 50 
and consult the Descriptive-Word Index, 

Phrases in which the word occurs are set out in 
the note.91 

IMPACT. The sudden contact of a moving body 
with an obstruction in its line of motion, both bod¬ 
ies being in motion or one in motion and the other 
stationary.82 Technically speaking, the term means 
the striking against each other of two bodies in 
motion, but as used in a particular context it cannot 
be restricted to collision with another moving ob- 
ject.s* 

Impact test. One of the research tests to deter- 


78. Bald to laclnda 

(1) Buildingrs.—Scardino v. Mag- 
gio, 131 So. 217. 219, 15 La.App. 444. 

(2) A growing crop of cotton.— 
Succession of Mlnter v. Union Cen¬ 
tral Life Ins. Co.. 156 So. 167, 169, 
180 La. 38. 

(3) Hypotecas. or mortgages with¬ 
out accompanying bonds or personal 
obligations on the part of the mort¬ 
gagor.—^Fair v. Commissioner of In¬ 
ternal Kevenue, C.C.4., 91 F.2d 218, 
219. 

(4) Leasehold Interests.—In re 
Barclay’s Estate, 95 P.2d 393, 395, 1 
Was h .2di 82. 

79. Wis.—^Buckeye v. Buckeye, 234 

N.W. 342, 848. 203 -Wis. 248. 

80. U.S.—^Falr v. Commissioner of 
Internal Revenue, C.C.A,, 91 F.2d 
218. 219. 

8L Webster New IntD. 

Phrases oonstmed 

\1) “Immovable by destination.”— 
Scovel V. Sbadyslde Co., 69 So. 745, 
747, 137 La. 918, Ann.Cas.l917B 178 
—Scardino v. Maggio, 131 So. 217. 
218, 16 La.App. 444—31 C.J. p 252 
note 48 [a]. See also Fixtures § 1 
note 10. 

12) “Immovable property” general¬ 
ly see the CJ.S. titles Fixtures S 1. 
and Property §S 4, 7, also 60 C.J. p 
744 notes 81, 32, p 746 note 82-p 
759 note 94. 

(3) “Immovable things,” in the 
civil law, such as cannot either move 
themselves or be removed from one 
place to another, and classified into 
those that are immovable by nature, 
by their destination, and by the ob¬ 
ject to which they axe applied.— 
Scardino v. Maggio, supra. 

82. Webster New IntD. 


83. Wis.—State v. Peterson. 139 N. 
W. 512, 514, 152 Wis. 44. 

8d. Del.—Douglass v. Stephens, 1 
Del.Ch. 465, 476. 

85. Minn.—^Dlke v. State, 88 N.W. 

95, 96, 38 Minn. 366. 

With reference to taxes 

(1) “The term ‘immunity' is an apt 
one to describe an exemption from 
taxation.”—Buchanan v. Knoxville & 

O. R Co., Tenn., 71 F. 324, 834, 18 
C.C.A. 122—31 C.J. - p 252 note 61 
Cal. 

(2) The word “Immunity” held to 
express more clearly and definitely 
an intention to Include therein an 
exemption from taxation than either 
of the words “right” and “privilege.” 
—^Phoenix F. & M. Ins. Co. v. State 
of Tennessee, Tenn., 16 S Ct. 471, 472, 
161 U.S. 174, 40 L.Bd. 660. 

88. Ariz.—Leatherwood v. Hill, 89 

P. 621, 623, 10 Ariz. 243. 

Befers to right rather than, act or 
event 

(1) An immunity is a right of ex¬ 
emption only.—^Lonas v. State, 3 
Heisk. (Tenn.) 287, 306. 

(2) Immunity does not mean that 
no acts in fact were done, but that 
there may be no prosecution in re¬ 
spect thereto; immunity does not 
wipe out the history of events.— 
U. S. V. Swift D.C.I1L, 186 F. 1002. 
1017. 

87. Tenn.—^Lonas v. State, 3 Heisk. 
287, 306. 

SB. Ark.—^Bx parte Levy, 43 ,Ark. 

42, 54, 51 Am.R 550. 

CJal.—Van Valkenhurg v. Brown, 43 
Cat .43, 49, 13 Am-R 136. 

31 C.J. P 252 note 56. > , 

89. U.S.—^Phoenix F. & M, Ins. Co. 
V. State of Tennessee, Team, 16 
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S.Ct 471, 472, 161 U.S. 174, 40 L. 
Ed. 660. 

90. U.S.—Phoenix F. & M. Ins. Co. 
V. State of Tennessee, supra. 

91. Phrases eonstmed 

(1) “Exemptions and immunities” 
from taxation see the C.J.S. title 
Taxation § 215 et seq., also 61 C.J. 
p 382 note 88 et seq. 

(2) “(lovemmental immunity” see 
38 C.J.S. p 969 note 82 (16), and the 
C.J.S. title Taxation §§ 206, 214, also 
61 C.J. p 371 note 41-p 381 note 87. 

(3) ‘Tmmunity from prosecution” 
construed as inadequate if it does 
no more than assure witness that 
his testimony will not be read in 
evidence against him on criminal 
prosecution.—People v. Nowacki, 40 
N.Y.B.2d 181, 134, 180 Mlsc, 100. 

(4) “Personal immunity,” describ¬ 
ed as the right to one’s person, the 
light to be let alone, and said by 
Judge Cooley to be a right of com¬ 
plete immunity.—Henry v. Cherry, 
73 A 97, 99. 30 RL 13, 136 Am.S.R 
928, 24 L.RA.N.S., 991, 18 AnmCas. 
1006. See specifically the C.J.S. title 
Right of Privacy § 1, also 64 C.J. p 
816 note 3, p 818 notes 13—21. 

I (5) “Privileges or immunities” and 
grant or denial thereof see Constitu¬ 
tional Law §9 456-488. 

(6) “Rights, privileges, and im¬ 
munities” construed as not having 
the same meaning as “rights and 
privileges.”—Phoenix F. & M. Ins. 
Co. V. Tennessee, Tenn., 16 S.Ct. 471, 
472, 161 U.S. 174, 40 L.Ed. 660. 

98. Ala.—St. Paul Fire & Marine 
Insurance Co. v. American Com¬ 
pounding Co., 100 So. 904, 906, 211 
Ala. 593, 35 AL.R 1018. 

98, La.—Haik v. U. S. Fidelity & 
Guaranty Co., 130 So. 118, 119; 15 
La.App. 97. 



IMPACT—IMPAIR 
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mine the breaking point of metals, which involves 
merely striking a piece of metal with a hammer un¬ 
til the metal breaks and noting the number of blows 
necessary to cause the break.^4 it has been com¬ 
pared with ^‘wedge test.”^^ 

IMP Ant. A familiar word^® which has been vari¬ 
ously defined as meaning to affect injuriously; 97 to 
decrease to deteriorate ;99 to diminish in excel¬ 
lence, strength, or value,^ or in quality^ or quanti¬ 


ty to enfeeble;^ to injureto lessen injurious¬ 
ly;® to lessen in power;7 to lessen, reduce, or di¬ 
minish the quantity or quality;® to make worse;® 
to relax to weaken.^i 

Constitutional guaranties against impairing the 
obligation of contracts see Constitutional Law §§ 
274-413. 

Phrases employing the word are set out in the 

note.12 


94. N.Y.—^Evans v. Lawrence Stem 
& Co., 200 N.E. 777. 270 N.T. 177, 
104 A.L.R. 76L 

95. N.Y.—^Evans v. Lawrence Stem 
& Co., supra. 

96. Ky.—Blair v. Williams, 4 Litt 
64, 69. 

word 'impairing* is a generic 
term including 'destruction.* **—^Hel¬ 
ler V. Grand Trunk R. Co., 25 Ont. 
L. 488, 490, 3 Ont.W.N. 642. 21 Ont. 
W.R. 219, 2 Dom.L.R 114. 

97. Mo.—Tyler v. Wells, 2 Mo.App. 
526, 539. 

98. Mo.—GoOdloe v. Metropolitan St. 
R Co.. 96 S.W. 482, 485, 120 Mo. 
App. 194. 

99* Ky.—Union Gas & OH Co. v. 
Dlles, 264 S.W. 205, 267. 290 Ky. 
188. 

Mo.—^Ex parte Harrison, 110 S.W. 
709, 710, 212 Mo. 88, 126 Am.S.R. 
667, 16 L.R.A.,N.S., 960, 16 Ann. 
Cas. 1. 

Mont.—Mieyr v. Federal Surety Co. 
of Davenport, Iowa, 23 P.2d 959, 
963, 94 Mont 508. 

Ohio.—Buell v. Indian Refining Co., 
23 N.R2d 329, 331, 62 Ohio App. 
108. 

31 C.J. p 252 note 60. 

L Pla.—State ex rel. Sovereign 
Camp, W. O. W. v. Boring, 164 So. 
859, 867, 121 Fla. 781—State ex rel. 
Woman's Benefit Association v. 
Port of Palm Beach District, 164 
So. 851, 866, 121 Flsu 746. 

Ky.—^Union (5as & Oil Co. v. Diles, 
254 S.W. 205. 207, 200 Ky. 188. 

N.D.—State ex reL Cleveringa v. 
Klein, 249 N.W. 118, 122, 63 N.D. 
614, 86 A.L.R. 1523. 

Ohio.—^Buell V. Indian Refining Co., 
23 N.E.2d 329, 331, 62 Ohio App. 
108. 

31 aj. p 252 notes 61, 62, 65, 66. 
With reference to rights 
“Anything which makes the exer-1 
else of a right more expensive or 
less convenient more difficult or 
less effective, impairs that right’*— 
Ex parte Harrison, 110 S.W. 709, 
710, 212 Mo. 88. 126 Am.S.R. 657, 16 
LR.A..N.S.. 960, 15 Ann.Cas. 1. 

2. Ky.—Union Gas & Oil Co. v. 
Diles, 254 S.W. 205, 207, 200 Ky. 
188. 

81 C.J. p 252 note 63. 

3. Fla.—State ex reL Sovereign 


Camp, W. O. W. v. Boring, 164 So. 
869, 867, 121 Fla. 781—State ex 
reL Woman’s Benefit Association 
V. Port of Palm Beach District 
164 So. 851. 856. 121 Pla..746. 
Ohio.—Buell V. Indian Refining Co., 
23 N.E.2d 829, 331, 62 Ohio App. 
108. 

31 a.J. p 252 note 64. 

4. Ky.—^Union Gas & Oil Co. v. 
Diles. 264 S.W. 205. 207, 200 Ky. 
188. 

Mo.—^Ex parte Harrison, 110 S.W. 
709, 710, 212 Mo. 88, 126 Am.S.R. 
567, 16 L.R.A..N.S.. 950. 15 Ann. 
Cas. 1. 

Mont—^Mieyr v. Federal Surety Co. 
of Davenport. Iowa, 23 P.2d 969, 
963, 94 Mont 508. 

Ohio.—^Buell v. Indian Refining Co., 
23 N.E.2d 329, 331, 62 Ohio App. 
108. 

31 C.J. p 252 note 67. 

6. Ky.—Blair v. Williams, 4 Litt 
34, 69. 

6. S.D.—Western Bldg. Co. v. J. 
C, Penney Co.. 246 N.W. 909, 916, 
60 S.D. 630. 

7. Fla.—State ex rel. Sovereign 
Camp, W. O. W., v. Boring, 164 
So. 859, 867, 121 Fla. 781—State 
ex ret Woman's Benefit Associa¬ 
tion V. Port of Palm Beach Dis¬ 
trict 164 So. 861, 866, 121 Fla. 
746. 

Ky,—^Union Gas & Oil Co. v, Diles, 
254 S.W.-2t)5, 207, 200 Ky. 188. 

Mo.—^Ex parte Harrison, 110 S.W. 
709, 710, 212 Mo. 88, 126 Am.S.R. 
557, 16 L.R.A.,K.S., 960, 15 Ann. 
Cas. L 

Mont—^Mieyr v. Federal Surety Co. 
of Davenport Iowa, 23 P.2d 959, 
963, 94 Mont 508. 

Ohio.—^Buefl v.' Indian Refining Co., 
23 N.E.2d 329, 831, 62 Ohio App. 
108. 

31 C.J. p 25^ note 69. 

8. Ohio.—^Buell v. Indian Refining 
Co., supra. 

5. C.—St^.te V. Ct|,rew, 47 S.C.L. 498, 
541, 91 Am.D. 246. 

9- Fla.—State ox rel. Sovereign 
Camp, W. ’O. W., v. Boxing. 164 So. 
869, 867, 121 Fla. 781—State ex reL 
Woman's Ben. Ass'n v. Port of 
Palm Beach Dist, 164 Bo. 851, 856, 
121 Fla. 746. 

Ky.—^Union Gas & Oil Co. v. Dilep, 
264 S,W. 205, 207, 200 Ky..l8.8* 
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Mo.—Ex parte Harrison, 110 S.W. 
709, 710, 212 Mo. 88, 126 Am.S.R. 
557, 16 L.R.A.,N.S., 950, 15 Ann. 
Cas. 1. 

Mont—^Miejrr v. Federal Surety Co. 
of Davenport, Iowa, 23 P.2d 969, 
963, 94 Mont 508. 

31 C.J. p 252 note 71. 

Similarly expressed 
To make or become worse or less. 
—State V. Carew, 47 S.C.L. 498, 641, 
91 Am.D. 246. 

10. Black L.D. 

IL Fla.—State ex reL Sovereign 
Camp, W. O. W., v. Boring, 164 So. 
869, 867, 121 Pla. 781—State ex 
rel. Woman's Benefit Association 
V. Port of Palm Beach District, 
164 So. 851, 856, 121 Fla. 746. 

Ky.—^Unlon Gas & Oil Co. v. Diles, 
264 S.W. 205, 207. 200 Ky. 188. 
Mo.—^Ex parte Harrison, 110 S.W. 
709. 710, 212 Mo. 88, 126 Am.S.R. 
567, 16 L.B.A.,N.S., 960, 15 Ann. 
Cas. 1. 

Mont—^Mieyr v. Federal Surety Co. 
of Davenport, Iowa, 23 P.2d 959, 
963, 94 Mont 508. 

Ohio.—Buell v. Indian Refining Co., 
23 N.E.2d 329, S31, 62 Ohio App. 
108. 

31 C.J. p 253 note 73. 

Similarly expressed 
To make weaker.—^Western Build¬ 
ing Co. V. J. C. Penney Ce., 245 N.W. 
909, 916, 60 S.D. 630. 

12. Phrases censtmed 

(1) “Impaired ability.”—^Dallas 

Cons. Electric St R. Co. v. Ely, Tex. 
CiV.App., 91 S.W. 887, 889. 

(2) “Impaired capacity”.—^Missou¬ 
ri, K. & T. Ry. Co. V. Beasley, 166 
S.W. 183, 187, 106 Tex. 160. 

(3) “Impair his health.” 

U.S.—^Davey v. .^tna L. Ins. Co., C. 

C.N.J., 20 P. 482, 487. 

OkL—Woodmen of the World v. Gil¬ 
liland, 67 P. 485, 489, 490, 11 OkL 
384. 

(4) “Impairing the right to private 
property.*'—Williams v. Wichita 
Fourth Nat Bank, 82 P. 496, 497, 15 
Okl. 477, 2 L.B^A.,N.S.. 884, « Ann. 
Gas. 970. 

(5) “Impair the structural 
strength of the building.**—^Western 
Building Co. V. J. C. Penney Co., 245 
N.W. 909, 9l6, 60 S.D. 680. 

(6) “To 'impair*, the obligation of 
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IMPAIRMENT—IMPARTIALLY 


IMPAIRMENT. Defined generally as an impair- 
ing, deterioration, injury, or the state of being im¬ 
paired and, in a particular connection, as mean¬ 
ing a partial or complete loss of the function of a 
member of the body or of the body as a whole.^^ 

It has been distinguished from ‘^disability” see 
26 C.J.S. p 1323 note 63. 

Phrases employing the word are set out in the 

note.^5 

IMP ALA RE. To impound.^® 

IMPANEL. The word has been said not to have 
a peculiar or technical meaning, but has been defined 
as to enter in or on a panel; to form or enroll, as 
a list of jurors in a court of justice, and in this 
particular connection has been held synonymous 
with “seleet.”i7 

"Empannel” or "impanel” as used in English 
practice see 30 C.J.S. p 221 note 14 

IMPAROARE. In old English law, to impound; 
to shut up, or confine in prison.^^ 

IMPARG'AMEN T UM. The right of impounding 
cattle.i^ 

niPARIi. To have license to settle a litigation 
amicably; also to obtain delay for adjustment.^® 


IMPARLANCE. See the C.J.S. title Pleading § 
115, also 49 C.J. p 207 notes 85-90. See also Abate¬ 
ment and Revival § 196 a and Dower § 94 a notes 
18, 19. 

IMPARSONEE. Law French, in ecclesiastical law, 
one who is inducted into, and placed in possession 
of, a benefiee.21 

IMPARTIAL. Disinterested, fair, indifferent, or 
just; 22 not biased in favor of one party more than 
another, and not disposed to prefer or favor one 
above another ;23 equitable, not favoring one party 
more than another; 24 not subject to bias or infiu- 
ence;25 unbiased, not partial, unprejudiced.26 

The term has been held equivalent to, or sjmony- 
mous with, "fair” see 35 C.J.S. p 483 note 93, "in- 
dependent,”27 and practically synonymous with "rea- 

sonable.”28 

IMPARTIALITY. Freedom from bias, prejudice, 
passion, or interest.22 

Impartiality required of public service corpora¬ 
tions see the C.J.S. title Public Utilities § 27, also 
31 C.J. p 253 note 94 [a]. 

IMP ARTIALLY. Without discrimination.30 A 
word included in the term "faithfully,” and also dis¬ 
tinguished therefrom see 35 C.J.S. p 491 notes 16, 
17. 


a contract” see Constitutional Law S 
353 . 

13. Webster New Int.D. 

14. Ind.—^Pettiford v. United De¬ 
partment Stores, 196 N.B. 342. 344, 
100 Ind.App. 471—^Roush v. W. R. 
Duncan & Son, 188 N.B. 410, 413, 96 
Ind.App. 122. 

15. FliTMes eonjrtraed 

(1) “Impairment of bank’s capi¬ 
tal or capital stock” see Banks and 
Bankinsr § 60. 

(2) “Impairment of capital” see 
12 C.J.S. p 1128 note 4. 

(3) “Impairment of earning capa¬ 
city” as an element, and as a meas¬ 
ure, of damages see Damages S§ 40, 
87. 

(4) “Impairment of health.”— 
Woodmen of The World v. Gilliland, 
(67 P. 485, 489, 11 OkL 384. 

(5) “Impairment of his ability.”— 
Dallas Cons. Blectrlc St. R. Co. v. 
Ely, Tex.Civ.App., 91 S.W. 887, 889. 

(6) “Impairment of the mental 
^faculties.”-—Gagnier v. Fargo, 96 N. 
W. 841, 843, 12 N.D. 219. 

1j 6. Black L.D. 


17. Mo.—State v. Hart, 56 S.W.2d 
592, 594, 331 Mo. 650. 

See specifically the C.J.S. titles 
Grand Juries §§ 16-26 and Juries 
§§ 286-292, also 35 C.J. p 419 note 
52-p 421 note 5. 

18. Black L.D. 

MXnduoti siuit lA oaroerem et inu 

paroati”—they were carried to pris¬ 
on and shut up.—^Blad£ KD. 

19. Black LD. 

20. Black L.D. 

21. Black L.D. 

22. Cal.—^Evans v. Superior Court 

in and for Los Angeles County, 
290 P. 662, 666, 107 CaLApp. 372. 

31 C.J. p 253 notes 87, 89, 90. 

23. Cal.—^Evans v. Superior Court 

in and for Los Angeles County, 
supra. 

24. Conn.—^Thonitpson v. Beacon 
Valley Rubber Co., 16 A. 554, 557, 
56 Conn. 493. 

31 C.J. p 253 notes 88, 91. 

25. Pa.—^Neal v. Black, 35 A. 561, 
566, 177 Pa. 83, 84 L.RJL 707. 

20. Cal.—^Bvans v. Superior Court 
in and for Los Angeles County, 
290 P. 662, 666, 107 CaLApp. 372. 

81 C.J. p 25*8 notes 92, 93. 
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Plmuies ooBstrued 

(1) Impartial Juror see the C.J.S. 
title Juries §§ 226-231, also 35 C.J. 
p 327 note 37-p 334 note 55. . 

(2) “Impartial Jury of the coun¬ 
try” compared with “impartial Jury 
of the neighborhood” see 20 C.J.S. 
p 1300 note 20. 

27. Pa.—Neal v. Black, 35 A. 561, 
566. 177 Pa. 83, 34 L.R.A. 707. 

28L Conn.—^Thompson v. Beacon 
Valley Rubber Co., 16 A. 554, 557, 
56 Conn. 493. 

29. Ala.—^Bales v. State, 63 Ala. 30, 
35. 

Phrase oonstraed 

’With impartiality and good 
faith.”—Gray v. Western Union Tel- 
Co., 13 S.B. 562, 563, 87 Ga. 350, 27 
Am.S.R. 259, 14 L.R.A 95. 

30. Ohio.—State v. Bell TeL Co., 36 
Ohio St 296, 310, 38 Am.R. 583. 

Phrases constraed 

(1) “Faithfully, fairly, and impar¬ 
tially” see 35 CJ.S. p 491 note 18 
C2). 

(2) “Perform the duties of their 
appointment impartially” as not in¬ 
terchangeable with “perform their 
duties with fidelity” see 36 C.J.S. p 

I 739 note 7. 



IMPASSABLE—IMPEDE 


42 C.J.S. 


IMPASSABLE. Not passable; tbat cannot be 
passed, or passed over.^^ 

JMPATBONIZATION. In ecclesiastical law, the 
act of patting one into full possession of a bene- 
fice.32 

IMPEACH. As applied to a person, it means to ac¬ 
cuse, to blame, or to censure him, including the im¬ 
putation of wrongdoing;33 to charge a liability on, 
or to sue; also to dispute, disparage, deny, or con¬ 
tradict, as used in the rule that a jury cannot im¬ 
peach their verdict.^^ The term also means Ho at¬ 
tack,” in a particular use of that word, see 7 C.J.S. 
p 687 note 2. 

It has been distinguished from **contradiet.”25 
As applied to judgments and testimony see the 
C.J.S. titles Judgments § 265, and Witnesses § 474, 
also 31 C.J. p 253 notes 1-3. 

Impeached. The past tense is frequently used as 
sjTionymous in meaning with the words “attempted 
to impeach ;”3 3 and may also be the equivalent of 

“assailed”37 and “attacked.”^® 

Phrases in which the word occurs are set out in 
the note.22 

IMPEAOBMENT. Hindrance, impediment, or ob¬ 
struction; a calUng in question or discrediting as 
to purity of motive, rectitude of conduct, credibili¬ 
ty, etc.; also, accusation, a calling to account for 


some high crime or offense before a competent tri¬ 
bunal, especially of a public officer for misconduct 
while in office.^® The term has been distinguished 
from “contradiction” see 17 C.J.S. p 1314 note 17. 

In England, a prosecution by the house of com¬ 
mons before the house of lords of a commoner for 
treason, or other high crimes and misdemeanors, or 
of a peer for any crime.^^ 

As specifically employed in connection with pub¬ 
lic officers, and witnesses see the C.J.S. titles Of¬ 
ficers § 68, also 31 C.J. p 254 note 9, 46 C.J. p 1001 
note 84^p 1003 note 20; and Witnesses §§ 474- 
489, also 31 C.J. p 254 note 10, and 70 C.J. p 791 
note 8-p 820 note 16. For references to other par¬ 
ticular applications or specific uses of the term see 
31 C.J. p 253 note 7 and consult the Descriptive- 
Word Index. 

ZMPECHIABE. To impeach, to accuse, to prose¬ 
cute for felony or treason.^2 

IMPEDE. To hinder, to obstruct, or to place ob¬ 
structions in the way of.^® 

“Impede” has been held synonymous with “check” 
see Check 14 C.J.S. p 1102 in Pocket Parts, “de- 
lay^^ see 26 C.J.S. p 687 note 9, “hinder” see 40 
C.J.S. p 400 note 31, and “obstruct and “im¬ 
peded” has been held equivalent to ‘blocked” see 11 
C.J.S. p 365 note 1. The word also has been dis¬ 
tinguished from “obstruct.”^® 


31. Century D. 

<^mpa8ssl>la pul>llo liighway" 

The phrase has been characterized 
as a contradiction in terms, for **We 
might as well speak of an uninhabi¬ 
table dwelling house, or an invisible 
illumination."—^Armstrong v. St. 
Louis. « Mo.App. 151, 157. 

32. Black L.D. 

33. Me.—^Bryant v. Glidden, •86 Me. 
36, 47. 

34. Black L.D. 

35. >r.T.—^De Noyelles v. Delaware 
Ins. Co., 138 N.T.S. 855, 868, 78 
Misc. 648. 

3a IlL—Chicago City R. Co. v. Ry¬ 
an, 86 N.B. 116, 117, 225 Ill. 287. 
37. Qa.—^Ector v. State, 48 S.E, 315, 
316, 120 Ga. 543. 

sa Ga.—^Bctor v. State, supra. 

39. Phrases construed 

(1) "Impeached, charged, or In- 
cumbered in title, estate, or other¬ 
wise howsoever. "-Clifford v. Hoare, 
L.R. 9 C.P. 362, 368. 

(2) "Impeached, or’ become void.” 
—Pitt V. Williams, .6 A. & BL 885, 
_f96, 31 B.C.L. 867, 111 Reprint 1402 

Grimston v. Turner, 22 L.T.Rep. 
N.S. 292. 


(3) "Successfully Impeached," 
strictly speaking, said to mean no 
more, than the word ‘‘impeached."— 
Chicago City R. Co. v. Ryan, 80 N. 
B. 116, 117, 225 IlL 287. 

40. Webster New IntD. 

Phrases construed 

(1) "Attack on the credibility of a 
witness by way of irnpeachmeni” 
see 7 C.J.a. p 687 note 4. 

(2) "Impeachment of emnuities," 
described as anything which oper¬ 
ates as a "hindrance, let, impedi¬ 
ment or obstruction" to the making 
of the profits, out of which the an¬ 
nuity is to arisa—^Pitt v, Williams, 
5 A, & B. 886, 896, 31 B.aL. 847, 111 
Reprint 1402. 

(’8) *‘Impea<?hment. ojf waste" and 
"without impeachment for [or. of] 
waste" see the C.J.S. title Waste § 
1, also, 31 C.J. p 254 notes 11-15, 
and 67 C.J. p 611 not^ 17—p 612 note 
25. 

41. Black L.D. 

40. Black L.D. 

43. N.J.—Brie R. Co. v. Public trtll- 
ity Comra, 98 'A. 13, 19, 89 N.'X 
Law 67. 

Paxtionlar applications 
(1) An obstacle, which readers ae- 

4Q0'‘ 


cess to an Inclosure inconvenient, 
impedes the entrance thereto, but 
does not obstruct it, if sufficient 
room be left to pass in and out.— 
Heeler v. Green, 21 N.J.Bq. 27, 30. 

(2) As used in a statute requiring 
railroad crossings to be made so as 
not to impede the passage or trans¬ 
portation of persons or property 
along the highway it means so as 
not to Interfere unnecessarily with 
the highway.—Commonwealth v. 
Erie N. B. R. Co., 27 Pa. 339, 366, 
■67 Am.D. 471—North Manhelm Tp. 
V. Reading & P. R. Co., 14 A. 137, 
146, 10 Pa.Cas. 261. 

(3) Impeding navigation or main¬ 
taining obstructions thereto see the 
aJ.S. title Navigable Waters § 27, 
also 45 C.J. p 460 note 71—p 452 note 
95. 

(4) Impeding or obstructing jus¬ 
tice or the administration thereof 
see the GJ.S. title Obstructing Jus¬ 
tice 5 7, also 46 C.'J.’p'868 note 1, p 
876 note 27-p 877 note 44. 

44,. S.D.—State v. Knudson, 131 N. 

. , W. 400, 461, 27 S.D. 400. 

46- N.J,—^Keeler v. Green, 21 N.J. 

Bq. 27» 30. 



42 C.J.S. 


IMPEDIATU8—IMPERAT0R 


IMPEDIATTJS. Disabled from mischief by escpedi- 

tation.46 

IMPEDIENS. In old practice^ an impedient, that 
is, one who hinders.47 

IlO’EDIMENT. Defined generally as that which 
impedes or hinders progress, hence hindrance, ob¬ 
stacle, or obstruction an obstacle rather than an 
impassable barrier;and, in a particular context, 
has been construed as referring to an obstruction 
of a nontemporary nature, like a fence, bar, or gate 
erected across a public road.50 

The term may be used as almost S3monymous with 
"obstruction,^^ although it is distinguishable there¬ 
from.®^ 

In the plural, disabilities or hindrances to the 
making of contracts, such as coverture, infancy, 
want of reason; and, in the civil law, bars to mar- 

riage.®2 

IMPEPTMENTO. In Spanish law, a prohibition to 
contract marriage, established by law between cer¬ 


tain persons.®^ 

IMPEDIMENTXJM. A hindrance.®^ 

IMPEBITOE. In old English law, a disturber in 
the action of quare impedit.®® 

IMPENDING^. A term which denotes that some¬ 
thing hangs suspended over us, and may so remain 
indefinitely.®® 

It has been compared with, or distinguished from, 
"imminent’’ see ante p 394 note 25, and "threaten- 
ing.”57 

IMPENS.^ In the civil law, expenses; outlays.®® 

IMPERATIVE. Absolute, containing positive com¬ 
mand, or expressing command; also peremptory.®® 

In a particular connection, the term has been said 
to be opposed to "directory” see 26 C.J.S. p 1321 
note 29. 

IMPEBATOB. Emperor; the title of the Roman 
emperors, and also of the Kings of England before 


40. Black KD. 

“Bzpeditatlon” defined see 35 O.J.S. 

p 205 note 69. 

47. Black L.D. 

The defendaiit or deforciant In a 
fine was sometimes so called.—^Black 
L.I>. 

4& Century D. 

49. Pa.—Commonwealth v. Brie & 
N. E. R. Co., 27 Pa. -SSa, 355, 67 
Am.D. 471. 

50. Ala.—Central of Georgia R. Co. 
V. State, 40 So. 991, 992, 145 Ala. 
99. 

Phrases constraed 

G) “Pence, bar, or other Impedi- 
ment.“—Central of Georgia R. Co. 
V. State, supra. 

(2) “Roadbed or any impediment 
consequent upon the condition there- 
ofl“—Gibson v. Georgia Life Insur¬ 
ance Co., 86 S.E. 835, 386, 17 G^App. 
4*3. 

51. Pa.—Commonwealth v. Erie & 
N. E. R. Co., 27 Pa. 839, 865. 67 
Am.D. 471. 

62. Black L.D. 

53. Black ED. 

“Impedimento matrimonial” 

In Spanish canonical law. the le¬ 
gal bar to marriaga—Bscriche Dic- 
clonario. 

“Dapedimento dlrimente” 

An impediment which includes the 
grounds which will prevent a canon¬ 
ical marriage and which have been 
expressed in the following Latin 
stanza: 

“Error, conditio, votun^ cognatlo, 
crimes , , 

42 C. J.S.—26 


Cultus disparltas, vis, ordo, llgramen, 
honestas. 

Si sis afflnis, si forte coire nequibis 
Si parochl et duplicis deslt pr«sentia 
testis, 

Raptave sit mulier, nec parti reddita 
tut«, 

Hec facienda vetant connuhia, facta 
retractant.”—^Escriche Diccionario, 

54 Burrill LD. 

Sistingtiished from ^^patltio” 

“It is an ignorant mistaking of 
any man to take impeachment for 
impedimentum, and not for impe- 
titio; for it is true that Impedimen¬ 
tum doth extend to all hindrances 
or disturbances, or interruptions, as 
well in pais as judicial. But im- 
petitio is merely a judicial claim or 
interruption by suit in law, and up¬ 
on the matter, all one with implacl- 
tatio. Wherein we may first take 
light of the derivation of impetitio, 
which is a compound of the preposi¬ 
tion in, and the verb peto, whereof 
the verb peto itself doth signify a 
demand, but yet properly such a de¬ 
mand as is not extra-judicial; for 
the words petit judicium, petit audl- 
tuin brevis, etc. are words of acts 
judicial. But the preposition in en- 
forceth it more, which signifies 
against;—so it is such a demand 
only where there is a part^ 'raised 
to demand against, that is, an ad¬ 
versary, which must he in a suit at 
law, and'SO it is used in records of 
law.“—^B uxtIU ED., quoting 4 Bacon 
Arg. Case of Imileachment of Waste 
pp 226, 327. 

5&i Black ED. i > 

m- 


64 N.T.—^Ecfchardt v. Buffalo, 46 
N.T.S. 204, 211, 19 App.Div. 1. 

A legal proceeding is said to be 
impending when a recourse to it is 
pressingly necessary in order to as¬ 
certain a right or status.—Grimston 
V. Turner, 22 ET.Rep.N.S. 292. 
Phrases construed 

(1) “Actual Impending peril," dis¬ 
tinguished from “apparent impend¬ 
ing peril"—Carroll v. State, 81 So. 
853, 854, 17 Ala.App. 75. 

(3> “Apparent impending peril” 
see 3 C,J.S. p 1427 note 97. 

(3) “Impending danger" see 25 C 
J.S. p 999 note 61. 

67. Mont—State v. Gateway Mort¬ 
uaries, 287 P. 166, 160, 87 Mont 
1225. 

Isr.T.— 'Bckhardt v. Buffalo, 46 N.T.S 
204, 211, 19 AJPP.D1V. 1. 

sa Black ED. 
dassifioation 

They were divided into “neces- 
sarise,” necessary, “utiles," useful, 
and “voluptuaria,” tasteful or orna¬ 
ment^.—Bl8Lck L.D. 

59. Century D. 

Phrases construed 

(1) “Imperative or mandatory 
statute," as distinguished from “di¬ 
rectory s^tute” see the C.J.S. title 
Statutes §S 374, 380, also 31 C.J. p 
254 note 27 [a] and 69 O.J. p 1072 
note 24-p 1087 note 28. 

(2) “Imperative power*» distin¬ 
guished from “discretionary power" 
^ 27 C.J.S. p 140 note 32. 



IMPEBAT0B--IMPEBI0U8 


42 C.J.S. 


the Norman conquest.®^ 

IMPEBGEPTlBliE. Too minute, fine, gradual, 
subtle, or evanescent to be discerned by the sens¬ 
es sometimes used in the sense of ‘'gradual.”*^ 

As used in defining or describing accretion see the 
C.J.S. titles Navigable Waters §§ 80, 81, also 45 
C.J. p 522 note 85-p 524 note 18; and Waters § 76, 
also 67 C.J. p 825 notes 6-14. 

IMPEEFECT. In its primary sense, wanting in 
completeness; not fully or adequately made; less 
than i>erfect; unfinished, incomplete.®* Specifically 
applied to a written instrument, the term is clearly 
distinguishable from ‘‘unexecuted.”®^ 

Phrases employing the word are set out in the 
note.®® 

IMPEEFEOTION. Blemish, deficiency, fault, or in¬ 
completeness; quality or state of being imperfect; 
want of perfection.®® 

IMPEEIAL. A generic word, adjective in its na¬ 
ture.®^ In its primary signification, it means per¬ 
taining to supreme authority; royal, sovereign, or 
supreme, having in this sense a like meaning with 
the adjectives "kingly,” "princely,” and "royal,” but 


indicating, however, a more exalted authority.®® 

Derivatively, it is also commonly used as signi¬ 
fying imposing size, appearance, or excellence, some¬ 
times as descriptive or indicative of quality; and 
so is defined to mean of supeiior or unusual size or 
excellence.®® 

TMPERTT IOlJESTAS EST TUTEL5I SALUS.70 

IMPEEIO and IMPEBIUM. Literally "Empire, 
power, or sovereignty” in Spanish and Latin respec¬ 
tively.^^ The right to command, which includes the 
right to employ the force of the state to enforce 
the laws, one of the principal attributes of the pow¬ 
er of the executive.72 

In the Eoman law, jurisdiction; the power to 
hear and determine causes and render judgment.7* 

Imperium in imperio. A jurisdiction within a 
jurisdiction; a power within a power; a sovereign¬ 
ty within a sovereignty.*^^ The phrase has been 
used in describing the jurisdiction, or power, of a 
state within the political confederacy of which it is 
a part,7® of a municipal corporation,^® and of a 
governmental department.77 

IMPERIOUS. Compelling; imperative; urgent.7® 


aa Black I 4 B. 
ai. CJentury D. 

$2, Iowa.—^Holmes v. Haines, 1 N. 

W.2d 746, 750, 231 Iowa 634. 

31 C.J. p '254 note 28. 
as. Standard D. 

a4. Eng*.—^Montefiore v. Monteflore, 
2 Add.Eccl. 354, 357, 162 Reprint 
324. 

as. Fbrases oonstmed 

< 1 ) “Imperfect grant” see 38 C.J. 
S. p 1068 note 36 (13). 

(2) “Imperfect obligation,” defined 
as an obligation whicli depends for 
its fulfillment on the will and con¬ 
science of the one on whom it rests. 
—^Franklin Sugar Refining Co. v. 
Martin-Nelly Grocery Co., 119 S.E. 
473, 476. 94 W.Va. 504—31 C.J. p 254 
note 32. 

(3) “Imperfect ownership” see the 
CJ.J.S. title Property § 18, also 31 C. 
J. p 254 notes 33, 34. 

(4) “Imperfect right of self-de¬ 
fense” see Homicide S 120 . 

( 6 ) “Imperfect title” is one which 
reauires a further exercise of grant¬ 
ing power to pass fee in land, which 
does not convey full and absolute 
dominion, not only as against pri¬ 
vate persons, but as against the gov¬ 
ernment, and which may, conse- 
auently, be affirmed or disavowed by 
the political or granting authority.— 
liambert v. Gant, Tex.Clv.App., 290 
S.W. 648, 551—31 C.J. p 254 note 37. 


( 6 ) “Imperfect war” see the C.J. 
S. title War § 1. ^so 31 C.J. p 255 
note 38 [a], and 67 C.J. p 337 note 
20 Cal. 

661 Webster New Int.D. 

Phrase oonstmed 

“Imperfection in the construction 
of said car,” as including a flaw in 
the pump shaft—^Berman v. Lang^ 
ley. 109 A. 393, 394, 119 Me. 124. 

67. U.S.—^Hiram Walker & Sons v. 
Penn-Maryland Corporation, C.C.A. 
N.Y., 79 F.2d 836, 838, quoting Cor¬ 
pus Juris. 

Mich.—^Dayton v. Imperial Sales & 
Parts Co., 161 N.W. 958, 960, 195 
Mich. 397. 

68 i U.S.—Beadleston & Woerz v. 
Cooke Brewing Co., IlL, 74 F. 229, 
232, 20 C.C.A, 406. 
m Bnglaiid 

As applied to the realm and crown 
of England, a term which implies 
that the king is sovereign and inde¬ 
pendent within his dominiona —^1 
Blackstone Comm, p 242. 

66 - U.S.—^EUram Walker & Sons v, 
Penn-Maryland Corporation, C.C. 
A.N.Y., 79 F.2d 836. 838, quoting 
Corpus Juris—Beadleston Sc 
Woerz V. Cooke Brewing Co., Ill., 
74 F. 229. 232, 20 C.C.A. 406. 
Mich.—^Dayton v. Imperial Sales & 
Parts Co., 161 N.W. 958, 960, 195 
Mich. 397. 


XUnstratlve phrases 

(1) “Imperial Champagne,” “Im¬ 
perial Gin,” “Imperial Tea,” “Im¬ 
perial Whiskey,” all indicative of 
quality.—^Hirajtn Walker & Sons v. 
Penn-Maryland Corporation, C.C.A.N. 
Y., 79 F.2d 836, 837—^Beadleston & 
Woerz V. Cooke Brewing Co., IlL, 74 
P. 229, 232, 20 aC.A. 405. 

(2) “Imperial paper** and “imperi¬ 
al quart” as indicative of siza 
U.S.—^Hiram Walker & Sons v. Penn- 

Maryland Corporation, supra. 

Mich.—^Dayton v. Imperial Sales & 
Parts Co., 161 N.W. 968, 960, 195 
Mich. 397. 

TO. A maxim meaning “The majes¬ 
ty of the empire is the safety of its 
protection.**—^Black L.D. 

71. Escriche Dicclonarlo. 

72. Black Ii.D. 

73. Escriche Dicclonario. 

74b Anderson Li.D. 

76. Tex.—^Phillips v. Lyons, 1 Tex. 
392, 395. 

TOL Ky.—Frankfort v. Com., 94 S.W. 
648, 29 Ky.L. 699. 

77. Cal.—Southern Cross Gold Min¬ 
ing Co. V. Sexton, 82 P. 423, 424, 
147 Cal. 768—^Hosmer v. Wallace, 
47 Cal. 461, 472. 

78. Webster New IntB. 

Phrase construed 

“Imperious necessity** for estab¬ 
lishment of a grade crossing as dis- 
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IMPERITIA—1MPIV8 ET, ETC. 


IMPEEITIA. Latin, nnskillfnlness or want of 

skill.79 

IltfPERITIA CULP-aE ANNUMERATUE.80 

IMFEEITIA ISST MAXIMA MECHANICOEUM 
P(ENA.8i 

IMPEEIUM. See Imperio and Imperiuia ante notes 
71-77. 

IMPEESOKAli. Not personal.^^ 

IMPEESONAUTAS. Latin, impersonality; a 
mode of expression where no reference is made to 
any person, as in the expression ‘Sit dieitnr,” as is 

said.*3 

mPEESONALITAS NON OONOLUDIT NEC U- 

OAT.84 

IMPERSONATE. To assume to act in a pretend¬ 
ed character-^® 

IMPERSONATION. See generally Palse Persona¬ 
tion 35 C.J.S. p 628. 

IMPERTINENCE. Irrelevancy; the fault of not 
properly pertaining to the issue or proceeding.86 

IMPERTINENT. Inapplicable; irrelevant; not be¬ 
longing or related; not pertinent.^*^ 

It has been contrasted with "material”88 and “per- 
tinent.’^^^ 


IMPERTINENTE. In Spanish law, the equivalent 
of the Anglo-American terms "irrelevant^* and "im- 
material.”^® 

IMPESCARE. In old records, to impeach or ac- 
cuse.^i 

IMPETITIO. In old English law, an accusation,, 
charge or impeachment; a calling to account or 
holding accountable or liable; a prosecuting for 
some alleged damagealso a corruption;®3 a de- 
mand.®4 Distinguished from "impedimentum” see 
ante p 401 note 54. 

IMPETRA. In Spanish law, license, leave or per¬ 
mission, and the bull in which it is granted.® 5 

IMPETRaARE. In old English practice, to obtain 
by request, as a writ or privilege.® ® 

IMPETRATION. In old En^sh law, the obtain¬ 
ing of anything by petition or entreaty,®"^ and some¬ 
times used in modem practice, as in the expression 
"impetration of the writ.”® 3 

IMPIER. Umpire.® ® 

IMPIERMENT. Impairing or prejudicing.^ 

BfPiaNORATA and IMPiaNORATION. See the 
C.J.S. title Pledges § 1. 

IMPinS ET CRITDEIIS JUDICANDNS EST QUI 
UBERTATI NON FAVET.2 


tlngruished from mere convenience of 
railroad.—Chester Traction Co. v. 
Philadelphia W. & B. R. Co., 41 A. 
449, 451, 188 Pa. 105, 44 L.R.A. 269. 
79h Black KD. 

80. A msLxim meaning “Want of 
skill is considered a fault (that is, 
a ne^ligrence, for which one who pro¬ 
fesses skill is responsible).”—^Bou- 
vier L.D. 

Applied in Elnowlton v. Sanford, 
82 Me. 148, 168, 52 Am.D. 649. 
gjmnarly rendered 

'"Want of skill is reckoned as cul¬ 
pa; that is, as blamable conduct or 
neglect.”—^Black KD. 

81. A maxim meaning “Unskilful¬ 
ness is the greatest fault of mechan¬ 
ics.”—^Wharton KLex. 

Applied in Ipswich Tailors" Case, 
11 Coke 53a, 54a, 77 Reprint 1218. 
EKzloter renditloxi 

“Unskillfulness is the greatest 
punishment of mechanics;'* that is, 
from its effect in.making them lia¬ 
ble to those by whom they are em¬ 
ployed, the word “pcena” in some 
translations being erroneously ren¬ 
dered “fault.”—^Black Li.D, 

88. Webster New Int.D. 


“Impersonal exemptions” see the C. 
J.S. title Taxation $ 215 or 242, 
also 31 C.J. p 255 note 58 [a]. 

83. Black L..D. 

8ft. A maxim meaning “Imperson¬ 
ality neither concludes nor binds.”— 
Black LuD. 

85. U.S,—U. S. V. Lepowitch, Mo., 
68 act. 914, 916, 818 U.S. 702, 8T 
U.Ed. 1091. 

88. Black UD. 

See also the C.J.S. titles Affidavits § 
16 notes 64-58; Equity § 192; and 
Pleading § 34, also 49 C.J. p 83 
notes 96-8. 

87. Webster New InhD. 

In. practice 

The term is applied to evidence 
of facts which do not belong to the 
matter in question.—Cyclopedic Ii.D. 
In pleading see the C.J.S. titles 
Equity 4 192; and Pleading S 34, 
also 31 O.J. p 255 note 65, and 49 
C.J. p 83 notes 96-8. 

88. Eng.—^Bally v. Williams, Mc- 
Clell. Sc Y. 834, 887, 148 Reprint 
441. 

89. Pa.—Gk>odmaii'8 Estate, 88 Pa. 
Dlst 127. 


9fK Escriche Diccionarlo. 

91. Black L.D. 

Zxnpesoatiis impeached.—^Black Lk. 

D. 

98. Burrill L.D. 

**Xmpetltio ▼ssti”—^impeachment o3P 
waste.—^Black L.D. 

“Sine iapetitioiie"—^without any 
manner of demand or impeachment. 
—^Bowles' Case, 11 Coke 79b, 82b, 77 
Reprint 1252, 25 E.R.C. 359. 

93. Eng.—^Ueake v. E3nre, CTO.Jae; 
216, 79 Reprint 188. 

9ft. Eng.—^Bowles' Case, 11 Coke 
79b, 82b, 77 Reprint 1252, 25 B.R.C. 
•359. 

9& Escriche Diccionarlo. 

96L Black LuD. 

97. Black LuD. 

98. Ind.—Charlestown School Tp. v. 
Hay, 74 Ind. 127, 180. 

99. Black UO. 

1 . Black LuD. 

8. A maxim meaning “He Is to be 
judged Impious and cruel who does 
not favor liberty.”—^Black LJD, 
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42 C.J.S. 


IMPLACITABE. Latin, to implead; to sne.^ 

IMPLEAD. To sue or prosecute by due course, or 
in course, of law.^ The term has been distinguish¬ 
ed from “proceeding.”^ 

Impleaded, A term still used in practice, partic¬ 
ularly in the titles of causes where there are several 
defendants; as “A, B., impleaded with C. D.,” and 
defined as meaning sued or prosecuted; 6 sued or 
prosecuted by course of law, or due course of law.7 

The term has been held equivalent to the words 
“levied his certain plaint,but not synonymous 
with the phrase “et al.”® 

IMPLEMENT. The word has a broad and com¬ 
prehensive meaning,10 and has been defined as an 
instrument, tool or utensil used by man to accom¬ 
plish a given work;il a thing necessary to any 
trade, without which the work cannot be perform¬ 
ed; such things as are used or employed for the 
carrying on of a trade that which fulfills or sup¬ 
plies a want or use;!^ whatever may supply wants, 
particularly applied to tools, utensils, vessels, and 


instruments of labor also the furniture of a 
house.15 The term is not confined to such imple¬ 
ments only as are used by the hand of one man.i® 
The word, “implements,” has been compared with, 
or distinguished from, “apparatus” see 3 C.J.S. p 
1426 note 55, and “tools.”! 7 
Phrases employing the word are set out in the 
note.is 

IMPLIGATA. A term used in mercantile law, de¬ 
rived from the Italian, and meaning small adven¬ 
tures, on freight, at so much per cent, which is pay¬ 
able at all events, even if the adventure be lost.!® 

IMPLICATE. To bring into intimate or incrim¬ 
inating connection.^® 

IMPLICATION. A term often used in different 
senses, dependent on the subject matter, in some 
connections being used more flexibly than in oth- 
ers.21 It has been defined as an inference of some¬ 
thing not directly declared, but arising from what is 
admitted or expressed.^^ 


3. Black Ii.D. 

4. III.—^People v. Tierney, 95 N.E. 
447, 448, 250 Ill. 515. 

N.Y.—^People v. Clarke, 9 N.Y. 349, 
388, 369. 

5. N,Y.—^People v. Clarke, supra. 

6b Black UD. 

7. N.Y.—^Turner v. Roby, 3 N.Y. 
193, 195. 

Ift foimal pleadings and In court 

records the wo^d “imrleaded” Is 
properly used, followinsr the name of 
a defendant when there is more than 
one and only one appears, to indicate 
that there are defendants other than 
the defendant who is then present 
in the court; also to designate a 
party impleaded with another, each 
having the rights to Interpose his 
own answer.—People v. Tierney, 95 
N'.B. 447, 448, 250 llL 515. 

Phrase 

**Any one impleaded before the 
Judges,** construed as relating to a 
trial of an issue of fact rather thaii 
to a proceeding by an inquest where 
the sheriff sits as Judge.—Bell v. 
Bell, 9 Watts (Pa.) 47. 

8. N.Y.—Bennett v. Moody, 2 N.Y. 
Super. 471, 474. 

6. IlL—^People v. Tierney, 95 N.E. 
447, 448, 250 Ill. 515. 

10. Miss.—^Mississippi Road Supply 
Co. V. Hester, 188 So. 281, 287, 185 
Miss. 839, 124 AL.R. 574. 

11. Wyo.—^Pellish Broa v. Cooper, 
88 P.2d 60*7, 610, 47, Wyo. 480. 

12. Miss.—^Mississippi Road Supply 

Co, V. Heater, 183 So. 281, 287, 288, 
185 Miss. ’839, 124 'AL.R. 574. • 

31 0.1. ‘p B56 note tT. 


13. Iowa.—^Davis v. Anchor Mut. 

Ins. Co., 64 S.W. 687, 688, 9$ Iowa 
70. 

14s, Miss.—^Mississippi Road Supply 
Co. V. Hester, 188 So. 281, 287, 288, 
185 Misa 839, 124 AKR. 674. 

15. Miss.—^Mississippi Road Supply 
Co. *v. Hester, supra 

31 C.J. p 256 note 79. 

16. Held to tnolude 

(1) Cheese vats, presses, curd 
knives, and the like, used in mak¬ 
ing cheese by hand.—^Mississippi 
Road Supply Co. v. Hester, supra. 

(2) A printing press and printing 
materials.—^Mississippi Road Supply 
Co, V. Hester, supra. 

(8) “Threshing machinea”—^Ad¬ 
vance Rumely^ Thresher Co, v. Evans 
Metcalf Impl. Co., 175 P. 892, 103 
Kan. 532, 533. 

not to Indude 

<1) Anlmala—^Davidson v. Reyn¬ 
olds, 16 U.C.C.P. 140, 142. 

(2) ’Mash for making intoxicating 
liquor.—^People v. Bishop, 225 HI. 
App. 610, 621. 

17. Mlsa—^Mississippi Road Supply 
Co. V. Hester, 188 So. 281. 287, 288, 
185 Mlsa 839, 124 AL.R, 574. 

62 C.J. p 1082 note 85 [b]. 

18. Phrases construed 

(1) **Bqrglarioua implements or 
tools*’ and possession thereof as of¬ 
fense see Burglary { 69. 

(2) “Fishing implement” see Fish 
§ 1 . 

(3) “Implements and machinery,” 
as including shop machinery.—Chi¬ 
cago, M. & St. P. Ry. Co. V. Powell' 
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County, 247 P. 1096, 1097, 76 Mont. 
696. 

(4) “Implements and tools,” held 
to include a logging capstan and ca¬ 
ble and tools used In logging by a 
farmer.—^Mississippi Road Supply 
Co. V. Hester, 188 So. 281, 287, 288, 
185 Miss. 839, 1^4 AL.R. 574. 

(5) “Implements of husbandry,*’ 
construed to mean those things nec¬ 
essary to the carrying on of the 
business of farming, etc., without 
which the work cannot he done.— 
Reaves v. State, 60 S,W.2d 286, 287, 
121 Tex.Cr. 488, citing Corpus JWcls. 
See also Exemptions § 46 g, con¬ 
strued within exemption statutes. 

(6) “Implements of trade or of 
husbandry.**—Mississippi Road Sup¬ 
ply Co. V. Hester, supra. 

(7) “Implements or instruments 
of manual operation.”—^Potter v. At¬ 
lantic Coast Line R. Co., 347 S.E. 
698, 700. 197 N.C. 17. 

(8) “Tools and Implements,** with¬ 
in exemption statutes, see Exemp¬ 
tions § 46. 

16. Black LuD. 

-30. Webster New lnt0. 
'^implicating evidence” 

Can.—^Regina v. Dann, 11 Can.Cr. 
Cas. 244, 251. 

21. Utah.—Floor v. Mitchell, 41 P. 
2d 281, 285, 86 Utah 203—Atlas 
Acceptance Corporation v, Pratt, 

^ ■ 89 P.2d 710, 714,' 85 Utah 352. ' 

22 . N.Y.—In re Buffalo, 68 N.Y. 167, 
173. 

Tenn.—Qeprge Cole Motor Co, v. Mc- 
Canless, 130 S.W.2d 98, 95, 1'74 
Tenn. 625. ' 


p.i 



42 C.J.S, 


IMPLICATION 


^‘Implication” is but another name for “inten- 

tion.”23 

Necessary implication. The term is more restrict¬ 
ed than mere “implication ;”24 it refers to a logical, 
not a physical, necessity,25 and implies that no other 
interpretation is permitted by the words of the in¬ 
strument construed and so has been defined as 
meaning an implication which results from so strong 
a probability of intention that an intention contrary 
to that imputed cannot be supposed;27 that which 
leaves no room to doubt ;28 it is not natural ne¬ 
cessity but so strong a probability of intention that 
an intention contrary to that which is imputed can¬ 


not be supposed.28 

The phrase has been construed as equivalent to, 
or synonymous with, “plain implication ;”20 and 
has been distinguished from “conjecture” see 15 C. 
J.S. p 972 note 25. 

The doctrine of “necessary implication” finds fre¬ 
quent application in the construction of statutes 
and wills, see the C.J.S. titles Statutes § 327, also 
59 C.J. p 972 note 92-p 974 note 3; and Wills §§ 
591, 595, also 69 C.J. p 59 note 45-p 63 note 56, p 
69 note 86-p 70 note 97. 

Other phrases employing the word are set out in 
the note.2i 


Slmilazly expressed. 

(1) “The implication or inference 
which may arise in the construction 
of statutes is of something not ex¬ 
pressly declared, but arises out of 
that which Is directly or expressly 
declared in the statute.”—Conn v. 
Cass County, 61 N.ES. 1062, 1064, 151 
Ind. 517. 

(2) Intendment or inference as 
distinguished from the actual ex¬ 
pression of a thing in words.—Black 

23. U.S.—Rhode Island v. Massa¬ 
chusetts, 12 Pet 637, 723. 

Mont—^Berthelot#» v Lov Oil Co., 28 
P.2d 187, 190, 93 Mont 434. 

31 C J. p 256 note 82 [aL 

24. Utah.—Floor v. Mitchell, 41 P. 
3d 281, 285, 86 Utah 203—Atlas 
Acceptance Corporation v. Pratt, 
39 P.2d 710, 714, 85 Utah 862, 

25. W.Va.,—Griffin v. Fairmont Coal 
Co., 63 S.E. 24, 65, 59 W.Va. 48^, 
2 Ii.R.A-,N.S., 1115. 

Obvious from terms of ixurtrnment 
It has been said that a necessary 
Implication is always quite as ob¬ 
vious from the terms of the contract 
as if the words expressed it in fact 
for, undoubtedly, necessary implica¬ 
tion is as much a part of an instru¬ 
ment as though that which is so 
implied were plainly expressed.— 
Green v. American Cottdn Co., C.C, 
Tenn., 112 F. 743, 744. - 

26. N.T.—In re Flewwellin's Will, 
202 N.Y.S.^ 496, 498, 122 Misc. 266. 

27. Kan.—Jameson v. Best 261 P. 
582, 583, 124 Kan. 633'. 

Md.—^Hewitt V. Shipley. 181 A. 346, 
347, 169 Md.’221. 

W.Va.—Coberly v, Earle, 54 S.B. 
836, 389, 60 W.Va. 295—BarUett 
V. Patton. 10 SiB. 21, 24, 33 W.Vcu 
"71, 5 Ii.R.A. 528—Graham v. Gra¬ 
ham, 23 W.Va. 36, 42, 48 Am.R. 364 
—^Beard v. Beard, 22 W.Va. 130, 
136. 

Slmilafly expraMed 
<1) So strong a possibility of in¬ 
tention that a contrary intention can¬ 
not be supposed.—^Runyon v. Mills, 
108 S.E. 112. H3, 85 iW^Va. 388. 


(2) One that is so strong in its 
probability that the contrary there¬ 
of cannot reasonably be supposed. 
—^First Nat Bank v. De Berriz, 105 
S.E. 900, 901. 87 W.Va. 477. 

28. N.C—Whitfield v. Garriss. 45 S. 

E. 904, 905, 134 N.C. 24. 

Utah.—Floor v. Mitchell. 41 P.2d 
281. 286, 86 Utah 203—Atlas Ac¬ 
ceptance Corporation v. Pratt, 39 P. 
2d 710, 714. 85 Utah 352. 

Similarly expressed 
That only which is so plain that a 
contrary intention cannot be sup¬ 
posed; and it is tantamount to a 
direct expression only because noth¬ 
ing else is Inferable.—Green v. 
American Cotton Co., C.C.Tenn., 112 
, F. 743-, 744, 

28. Ariz.—^Mahoney v, Maricopa 
County. 68 P.2d 694, 700, 49 Ariz. 
479. 

Conn.—^Weed v. Scofield, 49 A. 22, 
25, 73 Conn. 670. 

Kan.—Gilbert v. Craddock,’ 72 P. 869, 
871, 67 Kan. 346. 

Ky.—Trustees Presbyterian Church, 
Somerset, v. Mize, 206 S.W. 674, 
676, 181 Ky. 667. 2 A,L,.R. 1237— 
Calloway v. Calloway, 188 S.W. 4l0, 
412, 171 Ky, 386, L..R.’A.1917A, 1210 
—Galloway v. Durham, 81 S.W. 669, 
660, 118 Ky. 544, 26 Ky.L*. 445, 111 
Am.S,R. 300. 

N,J.—Tuttle V. Woolworth, 77 A. 684, 
686, 74 N.J.Bq. 810. 

N.M.—Girard v. Girard, 221 P. 801, 
808, 29 N.M. 189, 36 A.L.R. 1493. 
N.T.—People v. Draper, 15 N.T. 632, 
558. 

Pa.—Coale v. Smith, 4 Pa. 376, 879. 
R.I.—Bliven v. Borden, 185 A. 239, 
247, 56 R.I, 283. 

Utah.—Floor v. Mitchell, 41 P.2d 
281, 286, 86 Utah 208—Atlas Ac¬ 
ceptance Corporation v. Pratt, 39 
P.2d 710, 714, 86 Utah 352; 
Va.-^Bbisseau v. Aldridges, 5 Leigh, 
32 Va. 222, 233, 27 Am.D. 690. 
W.Va-—Griffin v. Fairmont Coell' Uo.^ 
53 S.B. 24. 65, 59 W.Va. 480, 2^ L. 
R.A.jNr.s., 1115. <1 ' ' •::» 

I Similarly expressed ‘ ‘ ^^ ^ ^ ' 

\ (1) A necessary inag^lileatloii does 


not mean to shut out every other 
possible or imaginary conclusion, 
and from which there is no possible 
escape, but means one leading to 
such a conclusion as, under the cir¬ 
cumstances, a reasonable view Impels 
us to take, the contrary of which 
would be improbable or absurd. 

Kan.—Poster v. Board of Education. 
289,P. 969. 961, 131 Kan. 160—Gil¬ 
bert V. Craddock, 72 P. 869, 871, 
67 Kan. 346. 

'Utah.—^Floor v. Mitchell, 41 P.2d 
281, 285. 86 Utah 203—Atlas Ac¬ 
ceptance Corporation v. Pratt, 39 
P.2d 710, 714. 85 Utah 352. 

(2) “But what is necessary im¬ 
plication? It seems to have been un¬ 
derstood to be an Implication that 
is absolutely necessary and unavoid¬ 
able But we are aware of no ground 
by which a stringent rule of that 
kind can override the fact of legis¬ 
lative intent proved bv competent 
evidence.”—^Attorney General v. 
Sands. 44 A. 83, 85, 68 N.H. 54. 

(3) ' “The term 'necessary implica¬ 
tion’ does not and cannot denote nat¬ 
ural necessity. No implication can 
be naturally necessary, for if it 
were, it would become positively cer¬ 
tain, and cease to be an implication.” 
—^Rathbone v. Dyckman, 3 Paige, N 
T.; 1, 17. 

C4) That Implication or inference 
wliich necessarily results from the 
words of the Instrument not one in¬ 
dicated as desirable merely by Its 
dther characteristics; or such as 
arises on the words, taken in con¬ 
nection with other sources of con¬ 
struction, but not conjecture, sup¬ 
position, or mere reasoning on the 
meaning or intention of the writing. 
—Green v. American Cotton Co., C. 
C.Tenn., 112 P. 748, 744.’ 

W.Va.i-i^rlffln v. Fairmont Coal 
h»Co., 53. B-B. 24. 66, 69 W.Va. 480. 
2 L.ItA+N.S.. 1116. 

> )33l Phrases constmed 

(i) “Amendment by implication” 
see 3 C.J.S. p 1043 notes 43, 44. 

• (2) “Devise or bequest by impU- 
cAtion” sea the C.J.S. title Wills I 



IMPLICIT-DIMPLY 


42 C.J.S. 


IMPLICIT. Tacitly comprised; fairly to be un¬ 
derstood, althougb not esqpressed; implied.32 

IMPLIEDLY. By implication or inference.23 

IMPLY. To involve in substance or essence, or 
by fair inference, or by construction of law, when 
not expressly stated in words or by signs; to sig¬ 
nify or import by fair inference or deduction.*^ 

Implied, The word is used in law where the in¬ 
tention with regard to the subject matter is not 
manifested by expHeit and direct words, but is gath- 
ei*ed by implication or necessary deduction from the 
circumstances or the general language or the con¬ 
duct of the parties and is often employed in dif¬ 
ferent senses depending on the subject matter, 
whether in the construction of statutes, contracts. 


or wills and the like, in some of which the term is 
used more flexibly than in others.36 It has been de¬ 
fined as meaning fairly to be inferred from the 
words used or the acts performed; inferential; in¬ 
volved in substance; tacitly conceded; virtually in¬ 
volved or included.27 

The word has been said to be the correlative of 
"express’’ or "expressed; ”28 an equivalent, or syn¬ 
onym, of "inferred and has been compared 
with, or distinguished from, "actual” see 1 C.J.S. 
p 1433 note 58, and "express” see 35 C.J.S. p 282 
notes 50, 51. 

Por references to particular applications or spe¬ 
cific uses of the word see 31 C.J. p 256 notes 85, 89, 
and consult the Descriptive-Word Index. 

Phrases employing the word are set out in the 
note.^® 


595. also €9 C.J. p 69 note 86~p 
71 note 5. 

(3) ‘"Basements by implication” see 
Easements §§ 30-44. 

(4) “Grants or reservations by im¬ 
plication of law,” construed as those 
which the law implies from the cir¬ 
cumstances, and which are not found 
by construction in the contract.— 
Adams v. Marshall, 138 Mass. 228, 
236, 62 Am.R. 271. 

32. Webster New Int.I>. 

Phrasss oonstimed 

(1) “Implicit notice of fraud or 
illegality,” construed to mean gen¬ 
eral notice of fraud or illegahty ra¬ 
ther than explicit notice thereof.— 
Mach V. Starr, 61 A. 472, 473, 78 
Conn. 184. 

(2) “Implicit powers” as neces¬ 
sarily included In “explicit powers” 
see 36 CJ.S. p 214 note 88. 

33. Standard D. 

Vse of '^pUedly” in Imstraotloii 
criticised 

Where the trial court defined “con¬ 
version” as “any using or dealing 
with the property of another which 
impliedly or by its terms excludes 
the owner^s dominion*” the supreme 
court said: “It would seem that in 
such case the word "impliedly’ opens 
the way for the construction that 
the Jury are required to take as 
true an inference which It ought 
ordinarily be left to them to draw or 
refuse to draw, as they conclude is 
Just.”—State V. Wilcox, Mo., 179 S. 
W. 479, 481. 

34. Mo.—State v. Wilcox, supra. 

35b CaL—^Burford v. Huesby, 96 P.2d 
380, 881, 35 Cal.App.2d 643. 

Neb.—Goldfein v. Continental Ins. 
Co. of aty of New Tork, 249 N.W. 
78, 80, 125 Neb. 112. 

36. Utah.—^Floor v. Mitchell, 41 P. 
2d 281, 285* 86 Utah 203—Atlas 


Acceptance Corporation v. Pratt, 39 
P.2d 710, 714, 86 Utah 362. 

37. Mo.—State v. Wilcox, 179 S. 
W. 479. 481. 

Oxdlnaxily speaking, it may be aaid 
that a fact or thing is implied when 
it arises out of that which is direct¬ 
ly or expressly declared or included 
or embraced therein or is deducible 
therefrom.—^Ploor v. Mitchell, 41 P. 
2d 281, 285, 86 Utah 203—Atlas Ac¬ 
ceptance Corporation v. Pratt, 39 P. 
2d 710, 714, 85 Utah 362. 

33. Mo.—State v. Wilcox, 179 S.W. 
479, 481. 

39. Nov.—State v. Mlllaln, 8 Nov. 
409, 460. 

40. Phrases construed or elsewhere 
dlsotissed 

(1) ""Implied acceptance” see X C. 
J.S. p 411 note 66, also 31 C.J. p 257 
note 96. 

(2) ""Implied actual notice” see the 
C,J.S. title Notice § 8, also 46 C.J. p 
540 note 97 [a]. 

(3) ""Implied admission.”—^Pelkey 
V. Hodgdon, 67 A 218, 219, 102 Me. 
426. 

(4) ""Implied adoption” see 2 C.J.S. 
p 864 note 81. 

(6) ""Implied amendment” or 

""amendment by implication” see 3 
C.J.S. p 1043 notes 43, 44. 

(6) "‘Implied agency” see Agency 
S 23. 

(7) “Implied assumpsit” see As¬ 

sumpsit, Action of § 1 note 1 (3). 

(8) “Implied authority"’ see Agency 
§ 99, also 31 C.J. p 257 note 2. 

(9) “Implied bias” see 14 C.J.S. 

p 355 note 82. 

(10) “Implied condition” see 15 C. 
J.S. p 809 note 66. 

(11) “Implied coercion” see 14 C. 
J.S. p 1307 note 48. 

(12) “Implied confession** see 
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Criminal Law §S 425, 816 a notes 89^ 
96. 

(13) “Implied contract** defined or 
discussed generally see Contracts f 

4, and specifically in particular 
branches of the law see the refer¬ 
ences indicated in 31 O.J. p 266 note 
85 and consult the Descriptive-Word 
Index. 

(14) “Implied corporation,” dis¬ 
tinguished from “express corpora¬ 
tion** see Corporations § 14 note 49. 

(15) “Implied dedication** see Ded¬ 
ication S 15. 

(16) “Implied emancipation’* see 
the C.J.S. titles Infants $ 29, also 
31 C.J. p 1008 note 82-p 1009 note 
8; Parent and Child § 88, also 31 C. 
J. p 257 note 6 [a], and 46 C.J. p 
1343 note 98-p 1344 note 11. 

(17) “Implied invitation** see the 
C.J.S. titles Dedication S 1 note 16* 
and Negligence $9 29, 43, also 45 C. 
J. p 760 note 26-p 761 note 80, p 809 
note 10-p 814 note 61. 

(18) “Implied knowledge’* distin¬ 
guished from “actual knowledge** see 
Actual 1 C.J.S. p 1442 note 39 in 
Pocket Parts. 

(19) “Implied license** see the C.J. 

5. titles Negligence 9 32, also 45 C. 
J. p 790 note 85-p 793 note 31; and 
Trespass 9 49, also 63 C.J. p 965 
note 58-p 966 note 67. 

(20) “Implied malice** defined gen¬ 
erally see Malice 38 C.J. p 851 notes 
6-10; in connection with homicide 
see Homicide 9 16; and for refer¬ 
ences to other specific applications 
see the Descriptive-Word Index. 

(21) “Implied notice** defined and 
distinguished from “constructive no¬ 
tice** see the C.J.S. title Notice § 6* 
also 46 C.J. p 640 notes 9-29. 

(22) ""Implied permission*' con¬ 
strued as consisting in failure to ob¬ 
ject.—^People V, Liquorman, 13 N.T. 
S.2d 410, 412, 171 Misc. 635. 



42 C.J.S. 


IMPONERE—IMPORT 


IMPONEEE. Literally "To lay upon.” A Latin 
word from which is derived the word "impose,”^1 
defined post p 408 notes 62-65. 

IMPOET. 

As a Noun 

A term with a technical meaning in law.42 The 
noun, "import” or "imports,” and its correlative 
^‘export” or "exports,” as technical terms used in 
the tarijff acts, are defined and discussed in Cus¬ 
toms Duties §§ 2-4. "Imports” as subjects of com¬ 
merce within the commerce clause prohibiting the 
taxation thereof by the states see Commerce § 105. 

The noun, "import,” is also used in the sense of 
that which a word, phrase, or document contains as 
its signification or intention and in this sense it 
has been said to be the equivalent of "tenor.”^^ 

As a Verb 

The verb "import,” in its technical sense with ref¬ 


erence to the importation of merchandise from 
abroad under the tariff acts is discussed in Cus¬ 
toms Duties § 4. 

In its primary or general sense, it has been de¬ 
fined as meaning to bear or carry in; to bring in; 
to bring into the state from any place without the 
state 5 to bring into the state from another state 
or foreign country.^ 6 

In the other sense of the word, ‘fimport,” the verb 
means to express or state; to imply; to involve as 
a natural consequence or accessory.^ 7 

Under particular circumstances, it has been held 
synonymous with "bring in” see 11 C.J.S. p 1140 
note 53; and has been held to be the contrary of, 
or distinguished from, "bring into” see 11 C.J.S. p 
1140 note 56, "export” see 35 C.J.S. p 279 note 5, 
and ^^ransport.”48 

Imported. The term is specifically applied to for¬ 
eign merchandise when it comes within a home 
port.49 


<23) “Implied powers” generally 
and compared with express powers, 
see the C.J.S. title Powers § 10, also 
49 C.J. p 1253 note 75-p 1256 note 
S8, and for references to specific ap¬ 
plications see Descriptive-Word In¬ 
dex. 

(24) “Implied promise” distin¬ 
guished from “express promise” see 
36 O.J.S. p 282 note 52. 

(26) “Implied trustee” construed 
as applying to a director and officer 
of a corporation-—^Arrigoni v. Ador¬ 
no, 81 A.2d 32, 28, 129 Conn. 673. 

(26) “Implied trusts” see the C.J.S. 
title Trusts §§ 12, 13, also 66 C.J. p 
221 note 44-p 222 note 67. 

(27) *Tmplied waiver,” discussed 
generally and compared with “ex¬ 
press waiver” see 67 C.J. p 304 note 
70-p 307 note 16, as used in con¬ 
nection with appeals see Appeal and 
Srror $ 673 b, and for references to 
other specific applications consult the 
Descriptive-Word Index. 

(28) “Implied warranties” see the 
CJr.S. tiUe Sales §§ 314-317, also 66 
C.J. p 716 note 99-p 732 note 72; and 
for references to other specific ap¬ 
plications see the Descriptive-Word 
Index, 

41. Mont.—State v. Camp Sing, 44 

P. 616, 620, 18 Mont. 128, 66 Am.S. 

R. 551, 32 L.R.A. 636. 

4S. TJ.S.—^U. S. V. The Forrester, D. 

C.Mich., 26 F.Cas.No.15,132. 

43. Webster New Int.D. 

^‘Natuxal import” 

Applied to words or expressions, 
the phrase denotes the meaning 
which their utterance promptly and 
uniformly suggests to the mind, that 
meaning Which >common use has af¬ 


fixed to them; and so is distin¬ 
guished from “technical import.” 
Colo.—^People v. Hallett, 1 Colo. 362, 
359. 

Mich.—^People v. May, 3 Mich. 698, 
605. 

“Teohslcal import” 

As distinguished from “natural im¬ 
port” defined supra this note, the 
phrase, similarly applied to words 
denotes that meaning which is sug¬ 
gested by their use with reference to 
a science or profession; that mean¬ 
ing which a particular use has af¬ 
fixed to them. 

j Colo.—-People v. Hallett, 1 Colo. 352, 
359. 

Mich.—^People v. May, 3 Mich. 698, 
605. 

44. U.*S.—Wilder v. McCormick, C.C. 
N.Y., 29 P.Cas.No.17,650, 2 Blatchf. 
31. 

45. Wash.—State v. Fidelity & De¬ 
posit Co. of Maryland, 78 P.2d 1090, 
1092, 194 Wash. 691. 

31 C.J. p 267 notes 17, 20. 

Similarly expressad 

(1) To bring in from a foreign 
or external source; to introduce 
from without; especially, to bring 
wares or merchandise into a place 
or country from a foreigm country 
in the transactions of commerca— 
Webster New Int.D. 

(2) To bring or carry into a coun¬ 
try from abroad.—^The Minnie, Toung 
Adm. (N. S.) 66, 68. 

“To ‘import’ liquor into a county” 
see the C.J.S. title Intoxicating 
Liquors § 234, also 81 p 267 
note 20 Ea]. 

48. La.—State ex r^ Porterle v. 
Gulf, MobUe & N. R. (?a, 184 So. 
711, 715, 191 La., 163. 
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47. Webster New IntD. 

“Xmpoxt a oonsideiratioiL” 

The language, within the rule that 
certain written instruments “shall 
Import a consideration,” means, in the 
absence of evidence on the point, 
that it will be presumed that there 
was sufficient consideration, and the 
burden of proving the absence there¬ 
of is on the party denying existence 
of consideration. 

Mo.—Missouri Wesleyan College v. 
Shulte. 142 S.W.2d 644, 647, 346 
Mo. 628—Smith v. Ohio Millers* 
Mut. Fire Ins. Co., 49 S.W.2d 42, 
46, 330 Mo. 236. 

OkL—^McGuffln v. Coyle, 86 P. 964, 
86 P. 962, 964, 16 Okl. 648, 6 L.R. 
A.,N.S., 624. 

Presumption that negotiable instru¬ 
ment imports, or is based on, con¬ 
sideration see Bills and Notes S 
665. 

48. Mont.—State v. Redmond, 237 P. 
486, 483, 73 Mont. 376. 

48. U.S.—^Lawder v. Stone, Md., 23 
S.Ct. 79, 81, 187 U.S. 281, 47 L. 
Bd. 178—^American Sugar Refining 
Co. V. Bidwell, aC.N.Y., 124 F. 677, 
682. 

Phrases construed 

(1) “Cause to be imiiorted.”—Bu- 
denberg v. Roberts, LH. 1 C.P. 575. 

(2) “Imported and brought into 
the United States."—U. S. Graff, 67 
Barb. (N. Y.) 304, 307. 

(8) “Imported article” is an ar¬ 
ticle brought or carried into this 
country from abroad.—^Vanderbilt v. 
The C!onqueror, D.C.N.Y., 49 F. 99, 
102 . 

(4) “Imported into CJanada.”—Can¬ 
ada Sugar Refining Co. v. Regina, 
1898, A.a 735. 
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Importing. According to tlie context, the term 
may mean a bringing in; 50 the bringing o£ merchan¬ 
dise into the state from some point outside the 
state, as opposed to taking out, or exporting, mer¬ 
chandise from the state,5i 

When applied to persons “importing” has been 
said to he equivalent to, or synonymous with “bring¬ 
ing inL”52 

IMPOETANT. Carrying or possessing weight or 
consequence; consequential; indicative of a feel¬ 
ing of importance; of valuable content or bearing; 
significant, weighty^ss 

Contrasted with “casual” see 14 C.J.S. p 28 note 
19. 

IMPOETATION. In its ordinary sense, the bring¬ 
ing of an article in, or into a eountiy^, from the out¬ 
side, regardless of the method or mode of accom¬ 
plishing it; and it is not restricted to an entry 
through a customs house.54 

In particular applications of the word, it has been 
compared with, or distinguished from, “migra- 
tion”55 and “transportation.”®^ 

‘Importation” as used in connection with the 
Tariff Acts see Customs Duties § 4 


niPOETBE. A person engaged in foreign com¬ 
merce;®*^ not a person engaged in interstate traf¬ 
fic, but one who imports wares from abroad through 
a port of entry.®® In a particular connection, the 
importer is the primary consignee to whom the 
goods are sent, and who himself presents the in¬ 
voice, makes the entry, receives the bill of lading, 
and gets the goods, as distinguished from another 
who may be the ultimate consignee.®® 

“Importer” has been distinguished from “job¬ 
ber.”®® 

IMPOBTTTNTTY. Application for a claim or favor 
which is urged with troublesome frequency or per¬ 
tinacity; also pressing solicitation, or urgent re- 
quest.®! 

IMPOSE. The word is derived from the Latin word 
“imponere,” defined ante p 407 note 41; and has 
been defined as meaning to enforce; to infiict; to 
lay as a burden ;®2 to lay as a charge, burden, tax, 
or duty, or as an obligation,, or penalty; to levy;®® 
to lay upon;®^ to levy or exact as by authority.®® 

Imposed, Laid or levied, as distinguished from 
collected or paid.®® 

The term -has been held equivalent to, or inter- 


so. XJ.S.—TJ. S. V. Pagliano, aC.N.T., 
53 F, 1001. 1003. 

51- Or.—Oreg:on Liquor Control 
Commission v. Coe. 99 P.2d 29, 35. 
163 Or. 646. 

Fhnuie oonstrned 

“Importing: for sale.*"—Cooper v. 
Whittingham, 15 Ch.D. BOl, 508. 

62. U.S.—tJ. S. V. Pagliano, C.C.lSr. 
T., 53 P. 1001, 1003. 

53. Webster New IntD. 

Plirases oonjrtnied< 

(1) “Cases settling important prin¬ 
ciples.'"—Tazoo & M. Y. H. Co. v. 
James. 67 So. 484. 108 ld^ss.'^852. 

(2) “Important case.’"-T-Coler v- 
Brooklyn Daily Bagle, 117 N.T.S. 
273, 274. 133 App.Div. 800—81 C.J. 
p 258 note 26 [a}. 

(3) “Important road.*"—^McNab Tp. 
V. Renfrew County, 11 Orit-L. 180. 
187. 6 'OntW.R. 523. 

54. 0.S.—Cunard S. S. Co. v. Mel¬ 
lon, N.Y.. 43 S.Ct 504, 607, 262 XJ. 
S. lOO. 67 L.Bd. 894, *27 A:L.R. 
1306. 

Vhraam doxUrtmad 

" (1) “Impbrtatton^ and ^transporta¬ 
tion 'St tntdxiokikts“! < sse >i€he C.J.S. 
title Intdxlofl^tibg'Liquors 6 234. also 
33 C.J. p 580 note 21-p 584 note 74. 

<2*) ‘Importjitlon* date.^"—Franklin 
Sugar meaning Oo. v, u. S., OCPaA, 
178 P. 743, 747. , 


(3) “Importation of alien** see All¬ 
ens §S 91. 94. 113. 

(4) “Importation of Invention"" as 
not entitling one to a patent thereon 
see the C.J.S. title Patents § 84. also 
48 C.J. p 113 note 27. 

(5) “Importation of slaves'* see the 
C.J.S. title Slaves §§ 2. 6. 9. also 68 
C.J. p 747 notes 17-27, p 766 notes IS¬ 
IS. p 760 notes 98-7. 

65- U.S.—^People of the State of New 
York V. Compagnie Generale Trans- 
atlantlQue, N.Y., 2 S.Ct 87, 89, 107 
U.S. 69. 27 L.Bd. 383. 

53. U.S.—Cunard S. S. Co. v. Mellon. 
N.Y.. 43 S,Ct 504. 507, 262 U.S. 100, 
67 L.Ed. 894, 27 A.L.R. 1806. 

La.—State v. De Bary, 58 So. 892, 
894, 139 La. 1090. 

57. U.S.—^License Cases, Mass., 6 
How. <U. S.> 604. 594, 12 L.Bd- 266. 

68. Pa.—Commonwealth v. H. Ci 
Tombler Grocery Co., 6 Pa.Dlst 8, 

9 , ' _ ; 

Team held not to inolnde 
(1) A person who purchases goods 
from an importer, after they * have 
heen brought within the boundaries 
and Jurisdiction of the United States, 
but before he pays duty on them, or 
they are delivered ’ at" the port of 
entry, and who then transports them 
at his owh expense from the place 
where they Wfere consigned.—^Mobile, 
v. Waring, 41. Ala. 139. 151. ■ 


(2) A mortgagee of the importer 
who takes the imported goods by 
foreclosure and absolute sale.—^King 
V. McBvoy, 4 Allen, Mass., 110, ill, 
59. U,S.—^U. S. V. Mexican Interna¬ 
tional R. Co., Tex., 161 P. 645, 649. 
, 81 C.C.A 61. 

See also Customs Duties § 97. 

30. n.Y.—W asserstrom v. Cohen. 
160 N.Y.A 638, 639, 166 App.Div- 
17L 

«L Black L.D. 

32. U.S.—^National Bank of Com¬ 
merce V. Allen. Mo.. 223 F. 472, 477. 
139 C.dA. 20. 

33- Pa.—^Rlgby v. Great Atlantic & 
Pacific-Tea Co., 25 A.2d 401, 406, 
34,4 Pa. 674, 13 A.2d 89, 92, 139 
Pa.Super. 648. 

Vt —iTown of Rrandon v. Harvey. 

168 A. 708, 710, 1Q5 Yt 436^ 

81 C.J. p 258 notes 38, 40. 

84L Mont—State v. Camp Sing, 44 
516. 520, 18 Mont 128, 66 Am- 
S.R. 557, Z2, L.R.A 635. 

Nebw-r-State v. Nickerson, 161 
N.W. 9Sli, 982, 97 Neb. 837. 

36. Pa.—^Rigby v. Great Atlantic & 
Pacific Tea Co., 26 A.2d 401, 405, 
,344 Pa. 674. 13 A.2d 89. 92, 139 Pa- 
^qper. 54,8. 

Flueasss' ooniitmed 

(l)^t'Xmposed by law**, equivalent 
to “imposed under , a law.^*—U- S. v- 
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changeable with, “assessed” see 6 C J.S. p 1023 note 
67, and “inflicted.”®*^ It has been compared with, 
or distinguished from, “accrued” see 1 C.J.S. p 763 
note 64. 

IMPOSITION. Primarily, act of imposing, act of 
laying on, inflicting, levying, etc.; also that which 
is imposed and, derivatively, an impost, tax, or 
contribution.® 9 

IMPOSSIBILITY. Impracticability; quality of be¬ 
ing imjwssible,^® that which, in the constitution and 
course of nature or the law, no man can do or per- 
form.'^l It is distinguished from “disability” see 26 
C J.S. p 1323 note 64. 


IMPOSSIBHiIUM NULLA OBLIOATIO BST.?^ 

IMPOSSIBLE. Impracticable in the nature of the 
case;7® and, in a particular connection, wholly im¬ 
practicable under circumstances not created by or 
attributable to the party alleging, claiming, or com¬ 
plaining of, impossibility.“^4 word is usually 

to be given a rational, rather than a literal, mean- 
ing.75 

IMPOST. In its broader sense, any tax or tribute 
imposed by authority;'^® a charge for the use of the 
government, not compensation for improvements;77 
it applies as well to a tax on persons as to a tax 
on merchandise,^® but is seldom applied to any but 
the indirect taxes;7® and has by usage acquired a 


Wiggrlesworth, C.C.Mass., 28 F.Cas. 
No.16,690, 2 Story 369. 

(2) ‘'Imposed duties” of a muni¬ 
cipality see the C.J.S. title Municipal 
Corporations $ 748, also 43 CJ. p 
927 note 42 [a]. 

67. Conn.—^Borine v. Lounsbury, 86 
A. 597, 599, 86 Conn. 622. 

86, Webster New Int.D. 

A duty imposed appears to be an 
imposition.—^Brayshaw v. Nmnis, 
1903. 2 Ch. 867, 370. 

66. Black L.B. 

The temn may Incliide, in a par¬ 
ticular connection, every kind of 
enforced contribution to the public 
treasury,—Singer Mfg. Co. v. Heppen- 
heimer, 84 A. 1061, 1063, 58 N.J.Law 
683, 32 L.R.A. 643. 

XUnstratlye phxaaa 

“Taxes, charges, and impositions,” 
as meaning those Im^sed for public 
use.—^Paterson v. Useful Manufac¬ 
turers Soc., 24 N.J.Law 385, 400. 

7a Webster New Int.D. 

71. Black L.D. 

Sssentlal elements dlscnssed 

(1) The impossibility must consist 
fn tiie nature of the thing to be done,' 
and not in the inability of the party 
to do it.—Klauber v. San Diego 
Street Car Co., SO P. 655, 556, 95 
Cal. 353. 

(2) There Is a marked distinction 
between a mere inability of a party 
to perform and the absolute and in¬ 
herent impossibility of performance 
in the true sense.—^Reid v. Alaska 
Packing Co., 73 P. 337, 339, 43 Or. 
429. 

^‘Impossibility of performance” see 
the C.J.S. titles Contracts S§ 461- 
469; Sales § 208, also 55 C.jr. p 
458 note 4S-p 464 note 51; Spe¬ 
cific Performance S 16, also' 58 C. 
J. p 882 note 62-p' 889 note 94, 
and the references) odntained in 
the Pesorlptive-Word Index 
“‘Intervening*' impossibility” distin¬ 
guished Drom “fortuitous event” see 
31 C.J.S. p 473 note 30. 


72. A maxim meaning “There is no 
obligation to do impossible things.” 
—Black Li.D. 

Applied in Day v. Smith, SO P.2d 
786, 789, 46 Wyo. 515, citing Corpus 
Juris— 31 C.J. p 268 note 46 [a]. 

73- Ind.—Clevenger v. Matthews. 
App., 75 N.E. 836, 837, reversed on 
other grounds 76 N.E. 542, 165 Ind. 
689. 

31 C.J. p 258 note 47. 

74. Okl.—^McGuire v. Oklahoma City 
Building & Loan Ass*n, 281 P. 280, 
231. 139 Okl. 105. 

7a U.S.—U. S. V. McGill. c.aA. 
Ark., 56 P2d 522. 524—U. S. v. 
Perry, CCA-Ark,, 56 P.2d 819, 821 
—Nicaloy v. U. S., aaA.Colo., 51 
P.2d 170, 173—Walsh v. U. S., D. 
C.Minu., 24 F.Supp. 877. 879. 
Phrases oonstmed 

(1) “Impossible conditions” gen¬ 
erally see Condition 15 C.J.S. p 809; 
and in a contract see Contracts S 341. 

(2) “Practically impossible” held 
to express only that meaning which 
would be ascribed to the word “im¬ 
possible” standing alone, and does 
it with exactness and aptitude.— 
Clevenger v. Matthews, Ind.App., 76 
N.E. 836, 837; reversed on other 
grounds 76 N.E. 542, 165 Ind. 689. 

7a U.S.—^Passenger Cases, N.Y., 7 
How, 283, 407, 12 L.Bd. 702. 
Cal.—Madera v. Black, 184 P. 397, 
,.400, 181 CaL 306. 

31 C.J. p 258 note 49.' 

As tax 

^’(1) In the absence of statute, a 
“tax” in Its essential characteristic, 
is an “Impost”.—Wl|entz v. Hendrick¬ 
son, 33 A.2d 366, 380, 133 Njr.Eq. 447. 

(2) In general, taxes on decedent's 
realty are “Imposts”.—Stewart's Es¬ 
tate V. Jersey City, 32 A.2d 190, 192, 
21 N.J.M1SC. 149* 

AsLoieotly distiiigiiished from ^cus¬ 
tom’’ 

“Cowell says, it is distinguislied 
from custom, ‘because custom is 
rather the profit which the priaee 
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makes on goods shipped out* ”— 
Pacific Ins. Co. v. Soule. Cal., 7 Wall. 
(U. S.) 433, 446, 19 L.Bd. 96. 

77. U.S.—Ouachita & Mississippi 
River Packet Co. v. Aiken. La., 7 

S. Ct 907, 909. 131 U.S. 444, 8 L.Ed. 
976. 

Ordinary sense 

The idea which the term common¬ 
ly and ordinarily presents to the 
mind is an exaction to fill the public 
coffers, for the payment of the debts, 
and the promotion of the general 
welfare of the country.—Egyptian 
Levee Co. v. Hardin, 27 Mo. 495, 497 
72 AxelD. 276—31 CJ. p 268 note 49 
[a]. 

7a U.S.—Passenger Cases, N.Y., 7 
How. 283, 407, 12 L.Bd. 702. 
CaL—Madera v. Black, 184 P. 397, 
400, 181 Cal. 306. 

79. U.S.—Pollock V. Farmers' L. A 

T. Co., N.Y., 15 S.Ct 912, 915, 158 

U. S. 601, 39 L.Ed. 1108. 

It has been held not to include 

(1) Fees and charges for pilotage. 
—Cooley V. Philadelphia Bd. of War¬ 
dens, Pa., 13 How., U.S., 299, 314, 13 
L.Ed. 996. 

(2) Wharfage fees.—Ouachita A 
Mississippi R. Packet Co. v. Aiken, 
La., 7 S.Ct 907, 909, 121 U.S. 444. 3 
L.Bd. 976. 

XUnstrative phrases 

<1) “Duties and Imposts,” as used 
in the federal ConstitutiDn, probably 
intended to comprehend every spe¬ 
cies of tax or contribution not in¬ 
cluded' under the ordinary term 
“taxes and excisea” 

U. a*—Pacific Ina Co. v. Soule, CaL, 
7 WalL 483, 445, 19 L.Ed. 95. 

N.J?—Haneock v. Singer Mfg. Co., 41 
A. 846, 849, 62 N.J.Law 289, '334, 
852. 

U'jC> 2) “Tax impost, assessment, or 
mimlcipal fine,'* held not to include 
cbhts .against a garnishee.—Weame 

V. Haynes, 18 Nev. 103, 106. 
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more restricted meaning and is now confined in its 
application to taxes or duties imposed by govern¬ 
ment on imports, being often synon3rmous with ‘‘du- 
ty’’ see Customs Duties § 1. 

IMPOSTOE. One who assumes a character for the 
purpose of imposing on or deceiving others.80 
Since the word expresses no thought other than a 
purpose of deception or fraud, it has been held that 
to charge that a demitted Mason “poses as a Ma¬ 
son in good standing,” is not tantamount to calling 
him an “impostor.”^! 

IMPOTENCE or IMPOTENOY. Want of power 
for copulation ;S2 and the absence of complete pow¬ 
er of copulation is an essential element to consti¬ 
tute impotency.22 It may be curable, incurable, ac¬ 
cidental, or temporary.24 Specifically, the irremedi¬ 
able physical incapacity for any reasonable sexual 
connection;25 the state of permanent inability on 
the part of one of the parties to perform the com¬ 
plete act of sexual intereourse.Sfi The term “im- 
potency”, however, may be applied to other than 
sexual powers.27 

The term has been held synonymous with ^inca¬ 
pacity for copulation, or sexual mtercourse.”22 it 
has l^en distinguished from barrenness” see 9 C. 
J.S. p 1549 note 13, “corporal imbecility^^ see 18 C. 
J.S. p 310 note 6, ‘incapacity fox, or lack of power 

of, procreation,”®^ and “sterility.”®® 

Impotence or evidence thereof as affecting capac¬ 
ity for marriage or justifying decree of annulment 
see the C.J.S. title Marriage §§ 13, 50, 58, 59, 61, 


also 38 C.J. p 1288 note 73-p 1289 note 96, p 1355 
note 29 [b] (5), [c] (5), p 1356 note 30-p 1357 note 
42; or as bearing on defendant’s capacity to com¬ 
mit rape see the C.J.S. title Rape §§ 6, 59, 69, also 
52 C.J. p 1009 notes 11, 13, p 1075 notes 75-31, p 
1090 note 56; and as ground for divorce see Di¬ 
vorce §§ 19, 46. 

IMPOTENT. As a noun, one who is feeble, infirm, 
or languishing from disease; also one destitute of 
power of sexual intercourse.®! 

As an adjective, deficient; feeble; weak;®2 and 
more specifically, incapable of copulation, or sexu¬ 
al intercourse.®® 

IMPOTENTIA EXCUSAT LEaEM.®4 

IMPOX7ND. To place in a pound goods or cattle 
distrained or astray;®® also to take into the cus¬ 
tody of the law or of a court, as when a court some¬ 
times impounds a suspicious document produced at 
a trial.®® 

“Impounding’^ distinguished from “distress’^ see 
Distress 27 C.J.S. p 362 in Pocket Parts; and im¬ 
pounding or taking up estrays and animals nmning 
at large or trespassing on lands; and animal pounds, 
pound keepers, and pound breach see Animals §§ 
87-99, 133-137, 190-197, 255-271. 

IMPBAOTICABLE. Impossible of performance; 
not feasible ;®7 impossible or unreasonably difficult 
of performance;®® incapable of being effected from 
lack of adequate means;®® incapable of being per¬ 
formed or accomplished by the means employed or 


80L ni.— Campbell v. Morris, 224 UL 
App. 569, 573. 

81. Ill.—Campbell v. Morris, supra. 
S2, DeL—S. V. S., Super., 29 A.2d 
325, 326, 327. 

N.J.—Heller v. Heller, 174 A. 678, 

575, 116 K.J.Eq. 543, citing Corpus 
JtirLs. 

31 C.J. p 259 note 56. 

83. Mo.-—Smith v. Smith, 229 aW. 
398, 899, 206 Mo.App. 646. 

84. IlL—Loftus V. Illinois Midland 
Coal Co., 181 IlLApp. 197, 202. 

]Sr.J,—Heller v. Heller, 174 A. 5?3, 

576, 116 N.J.Ea. 64*3, citing Cor¬ 
pus Juris. 

85. Del.—S. V. S., Super., '29 A.2d 

325, 326. 

88l Gsu— ^Long V. Long, la S.D.2d 
349, 350, 191 Ga. 606. 

Pa.—Wilson V. Wilson, 191 A. 666, 
>668, 126 Pa.Super. 428. 

87. Pa.—Wilson v. Wilson, supra. 
88L DeL—S. v. S., Super., 28 A.2d 

326, 327. t 

Pa.—Wilson ▼. Wilson, 191 A, '66i6, 

668, 126 Pa.Super. 423. 


89. Del.—S. V. S., Super., 29 A.2d 
325 327. 

Mo.-imith V. Smith, 229 S.W. 398, 
399, 206 Mo.App. 646. 

Pa.—Wilson v. Wilson, 191 A. 666, 
668, 126 Pa.Super. 423. 

80. Mot mere starility 
N.J.—^Turney v. Avery, 113 A, 710, 
92 N.J.Eq. 478—^Kirschbaum v. 
Klrschbaum, 111 A. 697. 699, 92 N. 
J.Ba. 7. 

91. IlL—Loftus V. Illinois Midland 
Coal Co., 181 IlLApp, 197, 202. 

92, Ill.—Loftus V. lUlnois Midland 
Coal Co., supra. 

93. DeL—S. V, S., Super., '29 A-^d 
325, 327. 

94, A maxim meaning “Impossibili¬ 
ty is an excuse In the law.**—^Bou- 
vler L.D., citing Broom Leg.Max. pp 
248, 251. 

More f^realy rendered 

“The impossibility of doing what 
is required by the law excuses from 
the performance.'*—Black L.D. 
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Applied iu 

N.J.—^Bayer v. Hoboken, 40 N.J.Law 
152. 166. 

Pa.—Parker's Estate, 19 Pa.Co. 606, 
•608. 

96. N.Y.—Chenango County Hu¬ 
mane Soc. V. Polmatier, 177 N.Y.S. 
101, 103, 188 App.Div. 419. 

81 C.J. p 259 note 69. 

98. Bla.ck L.D. 

Power to impound exhibits see Crim¬ 
inal Law 9 1037. 

97. Cal.—Security-First Nat. Bank 

V. J. G. Ruddle Properties, App., 
14 P.2d 850. 85*3, citing Corpus Jtu 
rls. 

N.Y.—People v. Poly, 40 N.Y.S. 990, 
992, 17 Mlsc. 162. 

98. Mo.—State ex reL St. Paul & 
Kansas City Short Line R. Co. v. 
Public Service Commission, 98 S. 

W. 2d 699, 703, 339 Mo. 641. 

98. Cal.—Security-First Nat. Bank 
V. J. G. Ruddle Properties, App., 14 
P.2d 850, 858, citing Corpus Juris. 
N.Y.—People v. Poly, 40 N.Y.a 990, 
992, 17 Mlsc. 162. 



42 C.J.S. 


IMPRACTICABLE—IMPRETIABILIS 


at command; not practicable.^ 

It has been compared with, or distingnished from, 
^‘expedient” see 35 C.J.S. p 205 note 65. 

Impracticable or useless relief as ground for re¬ 
fusing to exercise jurisdiction see Equity § 16. 

IMPBEOATION. The act of imprecating or invok¬ 
ing evil; a malediction;2 a curse.3 

IMPBEGNATOB. As applied to the mixture of gas 
and liquid, a device within a tank having a hollow 
interior in communication with the liquid in the 
tank, with means for causing a flow of liquid in the 
tank into the interior of the device and means in 
the interior of the device for mixirtg the liquid and 
gas.^ 

Sometimes a synonym of "atomizer^ see 7 C.J.S. 
p 167 note 30. 

IMPBESCEIFTIBILITY. The state or quality of 
being incapable of prescription; not of such a 
character that a right to it can be gained by pre- 
seription.5 

IMFBESCBIFTIBIiE. Incapable of, or not sub¬ 
ject to, prescription or limitation.® 

IMPBESSAEIO. As used in public land laws, spe- 
ciflcally in former Spanish or Mexican territory, the 
word is used to designate one who contracted directly 


with the government.^ See also Ehnpresarios, the 
more accurate form of the term, 30 C.J.S. p 236 
notes 92, 93. 

IMPBESSIOIT. Primarily, the effect produced by 
impressing; an impress; an indentation, stamp, 
form, or figure, resulting from physical contact;® 
and.so, derivatively, a stamping in upon the mind;® 
an image fixed in the mind, hence belief also an 
indistinct or indefinite notion; a remembrance, be¬ 
lief, or opinion, often one that is vague or indis¬ 
tinct a notion or belief held by the mind with¬ 
out adequate grounds.i2 

Under particular circumstances, the term has been 
held equivalent to “conviction” see 18 C.J.S. p 99 
note 12, and “mistake.”^® It has been distinguish¬ 
ed from “honest beliefand “opinion.”^ 5 

Phrases in which the word occurs are set out in 
the note.i® 

IMPEESSMENT. A taking into the public serv¬ 
ice by compulsion.i'^ In a more limited sense it is 
the power of compelling seafaring men to enter the 
naval service.^® 

IMPREST MOREY. Money paid on enlisting or 
impressing soldiers or sailors.^® 

IMPRETIABILIS. Latin, beyond price.; invalua- 

ble.20 


S.C.—^Des Portes v. Southern H. Oo., , 
69 S.E. 148, 149. 87 S.C. 160. 

I. Cal.—Security-First Nat, Bank v. 
J. G. Ruddle Properties, 23 P.2d, 
1016. 2i8 CaL 4*35. 

a. Century D. 

3. OkL—^Irwin v. Irwin, 37 P. 648, 
550. 2 Okl. 180. 

4. U.S.—Steams-Roger Mfg. Co. v. 
Greenawalt. C.C.A.C 0 I 0 .. 62 F.2d 
1033. 10'39. 

5. Black LbD. 

6b Esciiche Diccionaiio. 
"ZUiprMctiptl'ble lights” 

Such rights as a person may use 
or not. at pleasure, since they can¬ 
not be lost to him by the claims of 
another founded on prescription.— 
Black Li.3>. 

7. Tex.—^Rose v. Governor, ^ Tex. 
496, 503. 

a Webster New IntD. 

9. Cal.—People v. Lew Fook, 75 P. 
188. 141 CaL 548. 

la U.S.—Riggs V. Tayloe, D.C., 22 
U.S. 493, 486, >6 L.Bd. 140. . 

II. Mont—State y. McAllister, *30 P. 
2d 821, 823, 96 Mont 348. 

la. Mont—State v. McAllister, su¬ 
pra. 

13b Tex.—^Metcalfe v. Lowenstein, 


81 S.W. 362, >384, 35 Tex.Clv.App. 

619. 

14. Not equivalent 

Under particular circumstances, 
'^impression** has been said not to be 
equivalent to "honest belief.*’—Cur¬ 
rier V. State, 60 N.R 1023, 1024, 167 
Ind. 114. 

15. Wash.—State v. Royse, 64 P. 

742, 744. 24 Wash. 440. 

31 C.J. p 269 note 77 Ea]. 
la Phrases construed 

<1) "Case of first impression,” de¬ 
fined as one without a precedent; 
one presenting a wholly new state of 
facts; one involving a question nev¬ 
er before determined.—Black L.D. 

(2) "Impression, device, color, or 
thing,** used to describe markings 
on rejected ballots to distinguish 
them from others which were legal. 
—Wyman v. Lemon, 61 CaL 273, 274. 

(3) "Impression of a past fact** 
may mean personal knowledge of the 
fkct as it rests in the memory, al¬ 
though the remembrance is so faint 
that it cannot be characterized as an 
undoubting recollection, and is, 
therefore, spoken of aa an impres¬ 
sion.—Whitman v. Morey, 2 A. 899, 
905, 68 N.H. 448. 

(4) "Impres6ion-recelving band,** 
on a workman’s time recorder, a 
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band moving longitudinally in either 
direction in proximity to the print¬ 
ing wheels, and having a longitudi¬ 
nal row of consecutive numbers 
marked upon it—^Dey Time Register 
Co. V. Syracuse Time Recorder Co., 
C.aN.T., 162 F. 440, 443. 

17. U.S.—Irwin v. U. &, 28 CtCL 
149, 157—^Porter's Case. 10 Op. 
Atty.-Gen. 21. 24. 

Conscription or draft into the armed 
forces see Army and Navy §§ 21 b, 
25-29. 

la Eng.—^Rex v. Tubbs, Cowp. 612, 
517, 98 Reprint 1215—^Ex parte 
Fox, 5 T.R. 276, 277, 101 Reprint 
155. 

XU Bnglaud 

A power possessed by the English 
crown of taking persons or proper¬ 
ty to aid in the defense of the coun¬ 
try, with or without the consent of 
I the persons concerned; it is usually 
j exercised to obtain hands for the 
royal ships in time of war, by tak¬ 
ing seamen engaged in merchant 
vessels; but in former times im¬ 
pressment of merchant ships was 
also practiced.—^Black L.D. 

19. Black L.D. 

aa Black L.D. 
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1MPBIMATT7E. Latin, literally ^TLiet it be print¬ 
ed.’^ A license or allowance, granted by the consti- 
tuted authorities, giving permission to print and 
publish a book. This allowance was formerly nec¬ 
essary in England, before any book could lawfully 
be printed, and in some other countries is still re- 
quired.2i 

IMPB lMTiB rE. Latin, to press upon, to impress or 
press; also to imprint or print .22 

IMPBIMEEY. In some of the ancient English stat¬ 
utes this word is used to signify a prmting-ofS.ce, 
the art of printing, or a print or impression.23 

IMPRIMIS. Latin, literally "In the first place; 
first of all.*’24 The term is sometimes employed to 
indicate the order of provisions made in a particu¬ 
lar instrument and nothing more;25 and when ap¬ 
plied to the enumeration of gifts, as in a will, it 
has been held not to imply the giving of a prefer¬ 
ence to one of the donees over others.26 

IMPRISON. To confine, to incarcerate, to shut up 
or restrain one of his liberty;27 to put in a prison, 
to put in a place of confinement, to confine a per¬ 


son, or restrain his liberty, in any way. 

Imprisoned, Under particular circumstances and 
for some purposes, it has been held that the word 
"imprisoned” may be applied to a person released 
from actual confinement but still held in custody 
within prison limits;^9 but for other purposes it 
has been held that the term is to be construed in a 
restricted, rather than in an enlarged, sense and is 
applicable only to persons in actual confinement in 
jail.30 

IMPRISONMENT. A word with a well settled 
meaning in the law.®^ It is not confined to the act 
of putting a man in prison,^^ and may take place 
without actual application of any physical agencies 
of restraint, such as locks or bars, but by verbal 
compulsion and the display of available force,33 for 
the essential thing is the constraint or restraint, of 
the person.34 The term has been appropriately ap¬ 
plied to, or defined as meaning, any detention of a 
person by another, with force, or against the will of 
the person detained ;35 any, exercise, of force, or ex¬ 
press or implied threat of force, by which in fact 
another is deprived of his liberty, compelled to re¬ 
main where he does not wish to remain, or to go 
where he does not wish to go any restraint of the 


21 . Black L.D. 

Season for tke name 

A license to print a book was so 
termed from the emphatic Latin 
word formerly used to express It.— 
Burrill L.D. 

22. Black L.D. 

23. Black L.D. 

24. Black L.D. 

25. Pa.—^Duncan t. Alt, 8 Penr.* & 
W. 382, 386. 

23. Me.—^Everett v. Carr, 59 Me. 
325, 830. 

N.J.—^Pemne v. Perrlne, 6 N.J^Law 
133, 137, 10 Am.D. 393. 

27. Ind.—State v. Woodward, 28 N. 
B. 968, 869, 123 Ind. 30. 

28. Black L.D. 

99. N.Y.—^People v. Monaco, 106 N. 

Y.S. 401, 402, 54 Misc. 25. 

31 C.J. p 260 note 88 [a]. 

See also Executions § 434. 

sa Mich.—Griffin v. Helme, 54 N. 
W. 178, 94 Mich. 494, 495—Miller 
V. Stabbing:, 52 N.W. 463, 454, 92 
Mioh. 800. 

See also Executions § 442. 

01. 3Bbawail—Oahu Lumber & Build¬ 
ing Co. Ltd. V. Ding Sing, 15 Ha^ 
wall 412, 418. 

02 ;' G^-t-Ga^annalL Guano Oo. v. 
Stubbs, 75 S.E. 438, 414, 138 Ga. 
4Q9. 

33, Ga.—Savannah Guano Co. v. 
Stubbs, supra. ► /' 


04. Conflnement or restraint in any 
wise 

(1) Every confinement of the per¬ 
son is an imprisonment, whether it 
be in a common prison, or in a pri¬ 
vate house, or in the stocky, or even 
by forcibly detaining one in the 
public streets. 

Ark.—Floyd v. State, 12 Ark. 42, 47, 

54 Am.D. 250. 

Hawaii.—Oahu Lumber & Building 

Co., Ltd. V. Ding Sing, 16 Hawaii 

412, 413. 

Iowa,—^Norton v. Mathers, 271 N.W. 

321, 824, 222 Iowa 1170; 

(2) In ordinary practice, words 
are sufficient to constitute an im¬ 
prisonment, if they impose a re¬ 
straint upon the person, and the par¬ 
ty Is accordingly restz^ned, for he 
is not obliged to incur the risk of 
personal violence and insult by re¬ 
sisting until actual violence is used. 
—^Martin v. Honck, '54 S.E. 291, 298, 
141 N.a 817, 7 L.R.A.,N.S., 576. 

(3) The essential thing is the con¬ 
straint of the person. This con¬ 
straint may be caused by threats as 
well as by actual force, and the 
threats may be by conduct or by 
words. If the words or conduct are 
such as to Induce a reasonable ap¬ 
prehension of force and the means 
of coercion are at hand, a person 
may be as effectually restrained and 
deprived of liberty as by prison 
bars.—^Hebrew v. Pulls, 84 A, 121, 
122. 73 N.J.L. 621, 118 Ain.S.R. 716, 
7 L.K.A,N.S., 680. 
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(4) The temi ''usually Imports a 
restraint contrary to the wishes of 
the person" restrained.—^Ex parte 
Davidge, 61 S.U 269, 271, *73 S.C. 16. 
As element of false imprisonment 
see False Imprisonment §§ 9—13. 

35. Ala.—^Hotel TutwUer Operating 
Co. V. Evans, 94 Sa 120, 121, 208 
Ala. 252. 

31 O.J. p 260 note 95. 

An arrest is an imprisonment.— 
Central of Georgia R. Co. v. Carlock, 
72 So. 261, 262. 196 Ala. 669—31 C.J. 
p 260 note 96 [a]. See also Arrest 
§§ 1, 23. 

gimilaTly expressed 

(1) The detention of another 
against his will, depriving him of 
the power of locomotion.—^U. S. v. 
Benner, aC.Pa., 24 F.Cas.No.14,668, 
Baldw. 2'34. 

(2) The detention of a person con¬ 
trary to his will.—^Everett v. Hol¬ 
comb, 58 S.E. *287, 289, 1 GcuApp. 
794, 798. 

33, Cal.—^People v. Agrnow, 107 P.2d 
601, 608, 16 Cal.2d 655. 

Ky.—Great Atlantic & Pacific Tea 
Co. V. Billups. 69 S.W.2d 6. 8, 263 
Ky. 126. 

S.D.—^Burkland v. Bliss, 262 N.W. 25, 
26,’ 62 S.D. 91. 

Wash.—James v. MacDougall & 
Southwick Co., 2*36 P. 812, 818, 134 
Wash. 814. 

«tn flatly' expressed » 

(1) Any prevention of a person's 
movements fipm place to place, or 
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personal liberty of another;S'? restraint a^inst the 
will depriving a person of liberty of action.SS With 
reference to place, it is not necessary that the con¬ 
finement should be in a jail, prison, or other place 
usually appropriated to that purpose but it may 
be in a locality used only for the one specific occa¬ 
sion;^® and, with reference to time, it may refer 
to any period of time, without requiring a full sen¬ 
tence or term.^1 In this sense, however, the term 
may not apply to, or include, the time that a pris¬ 
oner is out on parole.42 

The word has been held synonymous with ^^cus- 
tody” see 25 C.J.S. p 70 note 92. It has been con¬ 
trasted with, or distinguished from "fine” see Fines 
§ 1, "loss of freedom,”^^ and "partial obstruc- 

tion.”44 

As a method of holding an accused, either before 
or after conviction, and as a punishment for crime 
generally see Criminal Law §§ 349-352, 388, 1607- 
1612, 1974 et seq; and in connection with specific 
crimes see the particular criminal titles throughout 
this work. 


Phrases employing the word are set out in the 

note.^5 

IMPEISTI. Adherents; followers; those who side 
with or take the part of another, either in his de¬ 
fense or otherwise.^® 

IMPEOBABLE. Not to be readily believed;^7 xm- 
likely to be true or to occur.^s 

The term has been compared with "evenly bal¬ 
anced” see 31 C.J.S. p 472 note 2. 

IMPEOBATION. In Scotch law, an action brought 
for the purpose of having some instrument declared 
false and The verb "improve” has some¬ 

times been used in the same sense^ see post p 415 
note 80. 

IMPEOBl EUMOEES DISSIPATI SUET EEBEL- 
LIONIS PEODEOMI.S® 

IMFEOPEE. Not fitted to the circumstances 
not suitable; not suited to the character, circum- 


liis free action according to his own 
pleasure and will.—Pine v. Okzew- 
ski, 170 A. 825, 827; 112 N.J.Law 429. 

(2) The deprivation of the liberty 
of another without his consent. 

Ind.—^Bfroymson v. Smith, 63 N.K 

328, 329, 29 Ind.App. 451. 

N.M.—^Klasner V. Klasner, 170 P. 
745, 748, 23 N.M. 627. 

(3) Forcible detention of a man’s 
person or control over his move¬ 
ments —Lawson v. Buzines, -3 Del. 
416, 418. 

37. XJ.S.—^Montgomery Ward & Co. 
V. Medline, C.C.A.N.C., 104 F.2d 
485, 487, citing Coipiu Jrnzl8. 

N.J.—Pine V. Okzewski, 170 A, 825, 
827, 112 N.J.Law 429. 

31 C.J. p 260 note 96. 

SlmUarly expressed 

(1) ’’Imprisonment, in its general 
sense, is the restraint of one’s lib¬ 
erty.”—U. S. V. Mitchell, C.C.Or., 163 
F. 1014, 1016. 

(2) Imprisonment is a total re¬ 
straint of the liberty of the person 
for however short a time.—Regina 
V. McElllgott, 3 Ont 535, 5‘36. 

38. XJ.S.—^Ransom v. Matson Nav. 
Co., D.C.Wash., 1 F.Supp. 244, 247. 

39. Cal.—^People v. Agnew, 107 P.2d 
601, 603, 16 Cal.2d 655. 

Wash.—James v. MacDougall & 
Southwlck Co., 235 P. 812, 818, 
134 Wash. 314. 

31 C.J. p 260' note 1. 

40. Ga.—Savannah Guano Oo. v. 
Stubbs, 75 S.E. 433, 434, 138 Ga. 
409. 


41, Conn.—State v. Mead, 32 A.2d 
273, 276, 130 Conn. 106. 

42. Pa.—Commonwealth ex rel. 

O’Leary v. Ashe, 32 A.2d 36, 37, 
152 Pa.Super. 322. 

43; More than, "loss of freedom’” 
N.Y.—Bird V. Jones, 4 N.T.Leg.Obs. 
168, 159. 

Eng.—Bird v. Jones, 7 Q.B. 742, 744, 
53 E.C.L. 741, 115 Reprint 668. 

44. ' Eng,—Bird v. Jones, supra. 
Ont.—^Reerfna v. McElllgott, 8 Ont. 

635,' 536. 

45. Phrases oonstmed 

(1) “Escape from imprisonment” 
see Escape §§ 1—17. 

(2) “False imprisonment” see 
False Imprisonment § 1. 

<'3) “Imprisonment for debt” see 
Arrest $ 23 et seq;- Constitutional 
Law § 204; and Executions § 407 et 
seq. 

<4) ’’Imprisonment for life” con¬ 
stitutes a definite term fixed hy the 
natural existence of the prisoner, 
and means that he shall be impris¬ 
oned until he dies.—^Welch v. Mc¬ 
Donald, 7 P.2d 292, 293, 36 N.M. 23. 
As affecting right to bail see Bail § 
36 b (7) notes 52, 53. 

(5) “Imprisonment in a peniten¬ 
tiary,” as the equivalent of impris¬ 
onment by separate or solitary con¬ 
finement at labor.—Commonwealth 
ex rel. Oveido v. Baldi, 33 A.2d 12, 
13, 347 Pa. 601—Commonwealth fex 
reL Oveido v. Baldi, 31 A.2d 753, 
754, 152 Pa.Super. 340. 

’ (6> “Imprisonment in the state 
prison” equivalent to “confined in 
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the state prison” see 15 C.J.S. p 824 
note 24. 

(7) “Place of imprisonment” see 
Criminal Law § 2000. 

(8) “Simple imprisonment,” asi. 
meaning confinement in the county 
jail.—Commonwealth v. Francies, 96 
A. ’ 798, 799, 260 Pa. 350. See also* 
Criminal Law § 2000 a note 82, 

(9) “Term of imprisonment” see- 
Criminal Law S§ 1996-1999. 

46. Black L.D. 

47. Colo.—^New Tort L. Ins. Co. v* 
Hoick, 151 P. 916, 923, 59 Colo. 
416. 

Ph3»ses construed 

(1) “Improbable facts,” as requliv 
ing high degree of proof see Evi¬ 
dence S 1018 d. 

(2) “Improbable testimony” is 
such as Imputes conduct inconslst^ 
ent with those principles hy which 
persons, similarly situated, are gov¬ 
erned.—Gilson V. Gilson, 174 A. 685, 
687, 116 N.JEq. 556—Di Brlglda v. 
Di Brigida, 172 A. 505, 609, 116 N.J. 
Eq. 208. 

48. Colo.—New York L. Ins. Co. v^ 
Hoick, 161 P. 916, 923, 59 Colo. 416. 

La^—Johnson v. Tregle, App., 8 So.2d 
755, 758. 

49. Black L.D. 

^ A maxim meaning “Wicked ru¬ 
mors spread abroad are the fore¬ 
runners of xehellion.”—^Peloubet 
Leg.Max. 

51. Ill.—Pennsylvania Co. y. Sloan, 
17 N.E. 37, 41, 126 IlL 72, 8 Am. 
- S.R. 337. 
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stances, place, or time; unfit;52 vrongful.53 
The term has been distinguished from 'illegal” 
see ante p 382 note 16. 

Improper influence/^ That dominion which one 
person acquires over the mind of another, sane 
for general purposes, and of sufficient soundness 
and discretion to regulate his affairs in general, and 
which prevents the exercise of the latter’s discre¬ 
tion and destroys his free will;^^ undue influence 
and, specifically, influence exerted by threats or 
promises.5fi 

Other phrases employing the word are set out in 

the note.57 

IMPEOPEBLY. Used in its broad sense, the term 
implies conduct of which a man of ordinary and 
reasonable care and prudence would not have been 
guilty, under the circumstances;5* and has been de¬ 
fined as inappropriately, unbecomingly, unseemly 
and, in a particular context, it may have the more 
restricted meaning of "illegally.”^® 

It has been held equivalent to ‘‘negligently;”®! 


and distinguished from “illegally” see ante p 383 

note 28, and “unfaithfully.”®^ 

IMPEOPEIATE EECTOE. In ecclesiastical law, a 
lay rector as opposed to a spiritual rector; just as 
impropriate tithes are tithes in the hands of a lay 
owner, as opposed to appropriate tithes, which are 
tithes in the hands of a spiritual owner.®® 

IMPEOPEIATION. In ecclesiastical law, the an¬ 
nexing an ecclesiastical benefice to the use of a lay 
person, whether individual or corporate.®^ 

IMPEOVE. A common word in everyday use, hav¬ 
ing a well understood meaning,®® although it has 
also been said to be a word without fixed meaning 
in law, its significance and application being deter¬ 
mined in each case by the relation of the parties to 
be affected, and the object to be accomplished by the 
statute or contract in which the word is used.®® It 
implies a thing or subject in existence to improve ;®7 
and has been variously defined in its general sense 
as meaning to make better;®® to advance in value, 


52. N.H.—Chadboume v. Newcastle, 
48 N.H. 196, 199. 

Ohio.—Godbey v. Godbey, 44 N.E.2d 
810, 813, 70 Ohio App. 450. 

53. Black L.t). 

54. Tax.—Millican y. MilUoan. 24 
Tex. 426, 446. 

55. Black L-B. 

56. N.J.—Roesel v. State, 41 A. 408, 
412, 62 N.J.L.. 316, 226. 

57. Phrases construed 

(1) “Improper act,” such as will 
stay a limitations statute, must be 
one in the nature of a fraud which 
would prevent the commencement of 
the action.—^Higams v. Heine Boiler 
Co., 41 S.W.2d 565, 673, 328 Mo. 493 
—Davis V. Carp, 167 S.W. 1042, 1046, 
258 Mo. 686—Sonnenfeld v. Kosen- 
thal-Sloan MiUinery Co., 145 S.W. 
480, 432, 241 Mo. 309. 

(2) “Improper conduct" see 16 C. 
J.S. p 815 notes 27, 28. 

<S) “Improper delivery."—^Holli¬ 
day v. St. Paul Mercury Indemnity 
Co., 33 A.2d 449. 450, 153 Pa-Super. 
59. 

(4) “Improper exercise of discre¬ 
tion” held to appear when the rec¬ 
ord, after induliringr all fair intend¬ 
ments In favor of the ruling, dis¬ 
closes that it was unjust and un¬ 
fair.—^Dozier v. Payne, 14 So.2d 376, 
377, 379, 244 Ala. 476. 

(•5) “Improper feuds,” that is, de¬ 
rivative feuds, as, for Instance, 
those that were originally bartered 
and sold to the feudatory for a 
price, or were held on base or less 
honorable services, or on a rent in 
lien of military aervice, or were 
themselves alienable, without mutu¬ 


al license, or descended Indifferent¬ 
ly to males or femalea—^Black L.D. 

(6) “Improper loading,” as Imply¬ 
ing a want of ordinary care and 
skill which a truckman, though act¬ 
ing at the time as a private carrier, 
is supposed to exhibit and possess.— 
Gurfein v. Rickard, 103 A. 1002, 1003, 
92 Conn. 604. 

(7) “Improper motives.”—^Boland 
V. Stanley, 115 S.W. 163, 166, 88 Ark. 
562, 129 A 2 n.S.R. 114. 

(8) “Improper navigation,” de¬ 
fined as meaning, or Including, any 
navigation of a vessel when she is 
not in a fit condition to be navigrated 
with safety to herself or her cargo; 
and distinguished from “fault or er¬ 
ror In navigation.”—The Manitoba, 
D.C.N.Y., 104 P. 145, 155. See also 
the C.J.S* title Shipping { 128, and 
58 C.J. p 896 note 88^ 397 note 97. 

(9) “Improper removal.”—^Foster 
V. Cronkhite, 35 N.T. 139. 146—Mat¬ 
ter of Baumgarten, 57 N.Y.S. 284, 39 
App.Biv. 174, 180. 

(10) ""Taking "improper liber^ 
ties,' ” described as an ambiguous 
phrase which may mean no more 
than the undue familianties which 
in some states of society may be 
considered altogether compatible 
with the strictest virtue.—State v. 
Carr, 15 N.W. 271, 60 Iowa 463, 455. 
56. Idaho.—State v. American Sure¬ 
ty Co., 146 P. 1097, 1104. 26 Idaho 
652, Ann.Cas.l916H 209. 

59- N.T.—^Matter of Baumgarten, 57 
N.T.S. 284, 287, 288, 39 App.Biv. 
174. 

60. N.T.—^Matter of Baumgarten, 
supra. 


Phrases oonatmed 

(1) “Improperly assessed,” as 
meaning ""illegally assessed.”—^Mat¬ 
ter of Baumgarten, supra. 

(2) ""Willful attempt to improper¬ 
ly influence Juror” means effort to 
Influence juror’s verdict or sympathy 
in any form, shape, or manner, oth¬ 
er than that made in open court 
during trial of case by introduction 
of evidence, or by defendant's state¬ 
ment to Jury, or by argument of 
counsel to court and Jury.—^Rich¬ 
ardson V. State, 158 S.IL 369, 370, 43 
Ga.App. 229. 

As constituting contempt see Con¬ 
tempt § 22 b. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 31 C.J. p 261 notes 
24-30. 

61- Ala.—Cairnes v. Hillman Drug 
Co., 108 So. 362, 214 Ala. 545. 

62. Idaho.—State v. American Sure¬ 
ty Co. of New York, 145 P. 1097, 
1104, 26 Idaho 652, Ann.Cas.l9l6E 
209. 

63. Black L.B. 

64. Black Ii.D. 

65. Minn.—State v. Babcock, ’242 N. 
W. 474, 476, 186 Minn. 132. 

66. Ala.—Woods V. Postal Tele- 
graph-Cable Oo., 87 So. 681, 686, 
205 Ala. 236. 

67. Minn.—State v. Babcock, 242 N. 
W. 474, 476, 186 Minn. 132. 

66. Minn.—State v. Babcock, supra. 
N.Y.—^Modern Music Shop, Inc. v. 
Concordia Fire Ins. Oo. of Mil¬ 
waukee, 226 N.Y.S. 630, 638, 131 
Misc. 306. 

31 C.J. p 261 note 43. 
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to augment, to enhance, to increase;69 to amelio¬ 
rate by care or cultivation, to enhance the quality 
or value of some existing thing or subject;*^9 bet¬ 
ter to adapt something to the purpose for -whieh it 
is intended; to change or make betterto culti¬ 
vate to increase the value or good qualities of 
to meliorate or to mend;^^ and, in its enlarged 
sense of use, occupy, and appropriate, 5 it has been 
defined as meaning to employ advantageously, to 
make good use of;76 to occupy, to use;77 and, more 
specifically, to make productive, to turn to profita¬ 
ble account; to use for, or to, advantage; to use 
or employ to good purpose. 78 The word is frequent¬ 
ly used in connection with land as denoting some 
betterment, such as by cultivation, clearing, drain¬ 
age, irrigation, erecting buildings, or otherwise en¬ 
hancing the value or usefulness of the land; but it 
has been said not to include the purchasing of the 
title to the land or the acquiring of an easement or 
other right therein.79 

In Scotch law, to disprove, to invalidate, to im¬ 
peach, to prove false or forged.69 

Depending on the circumstances, 'improve” has 
been held equivalent to, or synonymous with, ^^con¬ 
struct" see 16 C.J.S. p 1509 note 32, ^'cultivate" see 
25 C. J.S. p 24 note 4, and '^maintain.”8i It has been 
compared with, or distinguished from, ^^cultivate” 
see 25 C.J.S. p 24 note 5, ‘lay out,"®^ and “re¬ 
pair ;”69 and “improving,” with reference to paving, 
has been compared with, or distinguished from, 


“macadamizing.”64 

Improving land and the rights and liabilities aris¬ 
ing therefrom see generally the title Improvements 
post; and as an element or indication of posses¬ 
sion which may be adverse see Adverse Possession 
§ 27. 

Improved, In one sense, the word has been con¬ 
strued as meaning held or occupied.65 

In another sense, when used with reference to 
one afflicted with mental or physical disease or sick¬ 
ness, the ordinary meanii^ of the term is that his 
condition has been ameliorated,*6 that he has grown 
better, or that he is making progress toward a re- 
covery.67 

Depending on the sense in which the word is used, 
it has been distinguished from “cultivated” see 25 
C.J.S. p 24 note 9, and from “cured” see 26 C.J.S. p 
30 note 31. 

Improved land. When applied to real estate, “im¬ 
proved” is not a technical word having a precise 
legal meaning.** The term may be employed to des¬ 
ignate land that is occupied, or made better by 
care or cultivation, or which is employed for 
advantage.** It is generally understood to be 
such land as has been reclaimed, is used for the 
purpose of husbandry, and is cultivated as such, 
whether the appropriation is for tillage, meadow, or 
pasture.99 In the following notes examples are cit¬ 
ed of what has been held to be,9i and not to> 


69. Cal.—^Vandall v. South San | 

Francisco Dock Qo., 40 Cal. 83, 90. 

70. Minn.—State v. Babcock, 242 N. 
W. 474. 476, 186 Minn. 132. 

71- Idaho.—^Trask v. Success Min. 
Co., X55 P. >288, 291, 28 Idaho 483. 

72, Minn.—^Boenig: v. Homberg, 24 
Minn. S07, 310. 

73, Ky.—GkKske v. Staehler, 132 S. 
W. 167,. 168, 141 Ky. 66. 

74. Ala.—-Woods v. Postal Tele¬ 
graph-Cable Co., 87 So. 681, 685, 
205 Ala. 236. 

75. Mass.—Greene Foundation v. 
Boston, 12 Cush. 54, 57. 

79, Cal.—^Vandall v. South San 
Francisco Dock Co., 40 CaJL 83, 90. 

77. Minn.—^Boenig v. Homberg, 24 
Minn. 607, 310. 

78. Cal.—Vajidall v. South San 
Francisco Dock Co., 40 Cal. 83, 90. 

Minn.—^Boenig v. Homberg, 24 Minn. 
807, 310. 

79. Minn.—State v. Bahcock, 242 N. 
W. 474, 476, 186 Minn. 132. 

80. Black L.D. 

81. Ill.—^People V. Bnnis, 59 N.jE]. 
286, 237^ 138 lU. 530. 


32, Mass.—^Poster v. Boston Park 
Commissioners, 133 Mass. 321, 332. 
83;. Eng.—^Truscott v. Diamond 
Rock-Boring Co., 51 Li.jr.Ch. 259, 

261. I 

84. CaL—^Hiznmelmann v. Satterlee, 
50 Cal. 68, 70—Beaudry v. Valdez, 
33 CaL 269, 276. 

85. Mass.—^Bond v. Fay, 8 Allen 
212, 215. 

88. Kan.—^Johnson v. Schoch, 118 
P. 696, 697, 85 Kan. 837. 

87. Elan.—Johnson v. Schoch, supra. 
68. Me.—Osborne v. Canadian Pac. 

R. Co., 82 A. 902, 903, 87 Me. 303. 
Mass.—^Bond v. Fay, 8 Allen 212, 
215. 

Tex.—^Mallet Land St Cattle Co. v. 
State, Civ.App., 84 S.W.2d 260, 262, 
quoting Corpus JtuiM, 

89. Me.—Osborne v. Canadian Pac. 
R. Co., 82 A. 902, 903, 87 Me. 303, 
307. 

Tex.—^Mallet Land & Cattle Co. v. 
State, Civ.App., 82 S.W.2d 260, 262, 
quoting Corpus Juris- 
9a N.Y.—Shinnecock Hills, etc.. 
Realty Co. v. Aldrich, 116 N.T.S. 
532, 537, 132 App.Div. 118. 

Tex.—Mallet Land 4b Cattle Co. v- 
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state, Civ.App., 82 S.W.2d 260, 262, 
quoting Corpus Juris. 

31 C.J. p 262 note 66. 

Bnclosure not essential 

**The enclosure of land is an Im¬ 
provement of it, as would also be 
the erection of a house upon it It 
is something done towards its en¬ 
joyment But land may also be im¬ 
proved without being enclosed, a&r 
by ploughing.”—^Illinois Cent R. Co, 
V. Wade, 46 III 115, 116. 

9L Held to be 'improved land’’ 

(1) An entire tract although only 
part thereof is in actual cultivation. 
—Hopkms V. Roach, 56 S.E 803, 304,. 
127 Ga. 153. 

(2) A private lana—Odenwelder v. 
Frankenfleld, 26 A. 97, 158 Pa. 526. 

<3) Land appropriated for a rail* 
road.—^In re Road in Lancaster City,. 
68 Pa. 896, 899. 

<4) Land appurtenant to a dwell¬ 
ing house and barn.—Osborne v. 
Canadian Pac. R. Co., 32 A. 902, 908,. 
87 Me. 303. 

(5) Land inclosed with a substan¬ 
tial wire fence and used for pasture, 
j Ala.—Johnson v. Frederick, 50 So. 
310, 911, 163 Ala. 455. 
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be,32 "improved land.” 

Other phrases employing the word are set out in 
the 'ote.32 Still other phrases as to which more re¬ 
cent adjudications have not been found see 31 C.J. 
p 262 notes 67-79. 

Iha»BOVEMENT. 

-^In Qeneial. The word "improvement” is a rel- 

ative34 and very comprehensive^S term, whose mean¬ 
ing must be ascertained from the context and the 
subject matter of the instrument in which it is 
used.33 The term implies the prior existence of 
something to improve *,37 it may be employed to des- 
^nate any beneficial or valuable change or addi¬ 
tion ;38 and it has been defined generally as a bet¬ 
terment ;39 advance, growth, increase, and prog¬ 
ress;^ that by which the value of anji:hing is in¬ 
creased, its excellence enhanced, or the like,2 deter¬ 
mined by the result accomplished, not the agency 
used or its comparative durability; and more spe¬ 
cifically, as an amelioration in the condition*of real 
or personal property, effected by the expenditure 
of labor or money, for the purpose of rendering it 
useful for other purposes than those for which it 
was originally used, or more useful for the same 

purposes^ 

‘^Improvement” has been held generally inter¬ 


changeable or synonymous with "alteration” see 3 
CJ.S. p 900 note 40, and “betterments” see 10 C.J.S. 
p 349 note 7; and has been compared with, or dis¬ 
tinguished from, "amendment” see 3 C.J.S. p 1042 
note 37, “building^’ see 12 C.J.S. p 382 notes 39, 49, 
“construction” see 16 C.J.S. p 1511 note 98, “ex¬ 
ploitation” see 35 C.J.S. p 215 note 96, “extension” 
see 35 C.J.S. p 290 note 72, and “settlement ;”4 and, 
under particular circumstances distinguished from 
“macadamizing.”® The plural, “improvements,” has 
been compared with “fixtures” see Fixtures § 1 note 
10 . 

As used in patent law see the C.J.S. title Patents 
§ 13, also 48 C.J. p 24 note 90-p 26 note 1, as pat¬ 
entable subject matter, and § 54, also 48 C.J. p 67 
note 43-p 69 note 56, as distinguished from pure 
"invention;” and “improvements” to real property 
and the rights and liabilities arising thereunder are 
discussed in the C.J.S. titles Improvements post; 
and Landlord and Tenant §§ 387-407, also 36 C.J. 
p 172 note l-p 196 note 25; and considered as an 
element or indication of adverse possession in Ad¬ 
verse Possession § 27. 

-^Internal Improvement. A term which has ac¬ 
quired a definite and well recognized meaning in 
some jurisdictions,® sometimes used as synonymous 
with "public improvements,” in other words, im- 


Tex.—^Mallet L>and ft Cattle Co. v. 
State, Civ.App., 84 S.W.2d 260, 262. 
(6) Liand over which a railroad 
has been constructed.—Carlton v. 
Seaboard Air-Line R. Co., 85 S.B. 
863. 866, 143 Ga. 616, Ann.Cas.l917A 
1497. 

<7) Land uninclosed but used as a 
mill srard.—Wilder v. Maine Central 
R. Co., 65 Me. 332, 339, 20 Am.R. 698. 
92, Held not ''improved land*’ 

(1) A lane opened to the public.— 
Rohrer v. Rohrer, 18 Pa. 367, '369. 

<2) A portion of a farm lying- 
within the limits of a highway.— 
People V. O'Brien, 26 N.W. 795, 796, 
60 Mich. 8. 

93b Phrases oonatmed 

<1) “Improve a lease” means to 
grant a lease of unusual duration to 
encourage a tenant, as when the 
aoir is exhausted, etc.—Black L.D. 

(2) “Improved or cultivated land” 
and “Usually cultivated or im¬ 
proved** see 25 C.J.S. p 24 notes 18, 
19. 

<8) “Rnpfoving such- estata”—In 
re Roe, 83 N.B. 1063, 119 N.T. 609, 
^ 3 . - 

94. Pa.—Wolff Chemical Co. v. 
Pkilhdeiphla. 66 A. 344, 347, 217 Pa. 
215. . 

rrex.-i-Glty of Beaumont v. Priddie, 
av.App., 66 S.w:2d 434,* 448. 


9& U.S.—Walker v. Lightfoot, C.C. 
A,Idaho, 124 P.2d 3, 6. 

98. Minn.—State v. Reis, 38 N.W. 
97, 98, 38 Minn. 371. 

Pa.—^Wolff Chemical Co. v. Philadel¬ 
phia, 66 A. '344, 347, 217 Pa. 216. 
Tex.—City of Beaumont v. Priddie. 
Civ.App., 65 S.W.2d 434, 443. 

97. Pa.—^Wolff Chemical Co. v. 
Philadelphia, 66 A. 344, 347, 217 
Pa. 216. 

ITeoessity of something to be im¬ 
proved 

“In order that there might be an 
Improvement there must previously 
have been something to be im¬ 
proved.**—Ames V. Trenton Brewing 
Co., 38 A. 858, 66 N.J.Bq. 309, 317, 

9a U.S.—Walker v. Lightfoot, C.C. 

A.Idaho, 124 P.2d 3, 6. 

Iowa.—Chase v. Sioux City, 63 N.W. 

333, 334, 86 Iowa 603. 

N.J.—Provident Mut. Life Ina Co. 
of Philadelphia v. Doughty, 6 A«2d 
184, 187, 125 442. 

99. lowa.'S—Chase v. Sioux City, 63 
N.W. 333, 334, 36 Iowa 603. 

N.J.—^Provident Mut. Life Ins. Co. 
of Philadelphia v. Doughty, 6 A. 2d 
184, 187, 126 442. 

1, Iowa.—Chase v. Sioux City, 53 
N.W. 333, 3^4, 86 Iowa 60fS. 

a Mich.—^Stevens v. Port Hurom 
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IIS N.W. 291. 297, 149 Mich. 63«, 
12 Ann.Caa 602. 

Minn.—State v, Reis, 38 N.W. 97, 
98, 38 Minn. 371. 

31 C.J. p 262 note 92. 
a Mich.—Jdhes v. Barsha, 196 N.W. 

624, 626, 326 Mich. 416. 

Neb.—Traver v- Merrick County, 15 
N.W. 690, 692, 14 Neb. 327, 45 Am. 
R. 111. 

31 C.J. p 262 note 86. 

4. Gist of distinction 

_ “In our acts of Assembly, and In 
common parlance, there is a differ¬ 
ence between an iroiprovement and a 
settlement. An improvement may be 
made by clearing land, and cultivat¬ 
ing it without residing on it. A set¬ 
tlement requires an actual resi¬ 
dence.**—Bixler V. Baker, 4 Binn. 
(Pa.) 213. 217. 

5. Cal.—^Himmelmann v. Satterlee, 
60 CaL 68, 70—^Beaudry v. Valdez, 
32 CaL 269, 276. 

8. Va—Shenandoah Lime Co. v; 
Governor, 30 S.E. 763, 766, 116 Va 
866, Ann.Cas.l916C 973. 

Xn state constitutions 
. “Nearly all the State Constitu¬ 
tions adopted between 1830 and 1850 
either gave the legislature permis¬ 
sion, or made it mandatory to .'en¬ 
courage'Internal improvements with¬ 
in the Stata* **—Atty.-Ghn. v. Pin- 
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IMPROVEMENT 


provement on which the government, state or fed¬ 
eral, has embarked,*^ as, for instance, broadly, the 
improvement of rivers and harbors,^ or of highways 
and channels of travel and commerce and some¬ 
times it has been sought to distinguish the term 

from “local improvements.”!^ jt has been said that 
the term refers to such public improvements as may 


legitimately be aided by taxation;!! and broadly 
may include any kind of public works, except those 
used by and for the state in the performance of its 
governmental functions.!^ The following notes con¬ 
tain various specific examples of what, broadly 
speaking, and sometimes in a more local sense, ac¬ 
cording to the connection, the term may include,!3 


gree, 79 N.W. S14, 816, 120 Mich. 550, 
46 L..R.A. 407. 

7. Mmn.—Rippe v. Becker, 57 N.W. 
331, 334, 56 Minn. 100, 22 L..R.A. 
857. 

federal or state 

“The phrase ‘internal improve¬ 
ments* has, in our political dialect, a 
variable sisrniftcation, dependent on 
the agency by which the work is 
performed. Internal improvements 
by the Federal government compre¬ 
hend all works of that description 
within the territorial limits of the 
United States. Internal improve¬ 
ments by State authority are, of 
necessity, those improvements which 
are within the boundaries of the 
State.”—^Wetumpka v. Wetumpka 
Wharf Co.. 63 Ala. 611. 629—31 C.J. 
,p 262 note 97 [b]. 

8. Minn.—Rippe v. Becker, 57 N.W. 
331, 334, 56 Minn. 100, 22 L.R.A. 
857. 

nuprovements of this class may la. 
dude 

(1) Deepening and straightening 
a river.—^Anderson v. Hill, 20 N.W. 
549, 556, 54 Mich. 477. 

(2) Dredging sand flats from a 
river.—Ryerson v. Utley, 16 Mich. 
269, 274. 

(3) Improvement of a river gen¬ 
erally.—Sloan V. State, 8 N.W, 393, 
395, 51 Wis. 623. 

(4) Straightening and opening the 
channel of a river.—^Attorney Gen¬ 
eral V. Pingree, 79 N.W. 814, 820, 120 
Mich. 550, 46 L.R.A. 407—Sparrow v. 
State Land Office Com’rs, 23 N.W. 
315, 317, 65 Mich. 567. 

(5) The work of improving the 
water power of a river for the pur¬ 
pose of propelling gristmills.—Blair 
V. Cuming County, Neb., 4 S.Ct. 449, 
452, 111 U.S. 363, 373, 28 L.Bd. 457. 

9. Minn.—Rippe v. Becker, 57 N.W. 
331, 334, 56 Minn. 100, 113, 114, 22 
D.R.A, 857. 

31 C.J. p 263 note 99. 

Scope of term 

<1) So the term may include the 
work of constructing or operating 
railways.—Attorney General v. Pin¬ 
gree, 79 N.W. 814, 817, 120 Mmh. 550, 
46 L.R,A. 407. 

(2) “Internal improvement” does 
not signify the making and repair¬ 
ing of highways by town authori¬ 
ties, or the improvements of streets 
in cities and villages, but the build¬ 
ing ahd carrying on of railroads, 
canals, and the like, forming great 

42 C. J.S.-27 


continuous highways throughout the 
length and breadth of the state, and 
which, uniting with similar works 
in sister or adjoining states, make 
up the grand channels of commerce, 
travel, and intercourse.—Clark v. 
Janesville, 10 Wis. 136, 148. 

10. Attempt not entirely successful 
“This court sought to establish a 
line of demarcation between internal 
improvements and local improve¬ 
ments in Attorney General v. Detroit 
Common Council, 111 N.W. 860, 148 
Mich. 71, but the distinction was not 
made much clearer by judicial ex¬ 
position.**—^Toung V. City of Ann 
Arbor, 255 N.W. 579, 582, 267 Mich. 
241. 

11- U.S.—Guernsey v. Burlington, 
C.C.Kan., 11 P.Cas.No.5,855, 4 Dill. 
372, 374. 

12. Minn.—Rippe v. Becker, 57 N. 
W. 331, 335, 56 Minn. 100, 10‘9, 22 
L.R.A. 857. 

Beauisltes 

“They must be improvements of a 
fixed and permanent nature, as im¬ 
provements of real property; and, 
furthermore, they must be such im¬ 
provements as are designed and in¬ 
tended for the benefit of the public.” 
—In re Internal Improvements, 32 
P. 611, 612, 18 Colo. 317. 
la. Mich.—^Young v. City of Ann 
Arbor, 255 N.W. 579, 582, 267 Mich. 
241, citing Corpus Juris. 

Hold included 

(1) Brldgea 

Elan.—^Leavenworth County v. Mil¬ 
ler, 7 Kan. 479, 49*3, 12 Am.R. 426. 
Minn.—Cooke v. Iverson, 122 N.W. 
251, 253, 108 Minn. 388, 52 L.R.A., 
N.S., 415. 

(2) Canals.—Burlington Tp. t. 
Beasley, Kan., 94 U.S. 310, 313, 24 L. 
Ed. 161—81 C.J. p 263 note 2. 

(3) A county courthouse.—^Bur¬ 
lington Tp. V. Beasley, supra—^Lewis 
v. Sherman County, (5.C.Neb„ 5 F. 
269, 271, 2 McCrary 464. 

(4) County highways.—State v. 
Knapp, 163 P. 181, 183, 99 Kan. 852, 
L.R.A.1917C 1034, 

(5) Drains.—Leavenworth County 
V. Miller, 7 Kan. 479, 493, 12 Am.R. 
425. 

(6) Perries. 

U.S.—^Burlington Tp. v. Beasley, su¬ 
pra. 

Kan.—^Leavenworth County v. Mil¬ 
ler, supra. 

(7) Gas works.—Leavenworth 

County V. Miller, supra. 
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(8) A gristmill run by water. 

U.S.—^Burlington Township v. Beas¬ 
ley, Kan.. 94 U.S. 310, 313, 24 L. 
Ed. 161. 

Neb.—Traver v. Merrick County, 15 
N.W. 690, 693, 14 Neb. 327, 45 Am. 
R. 111. 

(9) A gristmill which is run by 
steam, the court saying: “It would 
require great nicety of reasoning to 
give a definition of the expression 
‘internal improvement,* which should 
include a grist-mill run by water, 
and exclude one operated by steam.’* 
—^Burlington Tp. v. Beasley, supra. 

(10) A gristmill which is subject 
to state regulation.—Traver v, Mer¬ 
rick County, supra—31 C.J. p 263 
note 19. 

(11) Highways and roads. 

Kan.—Leavenworth County v. Mil¬ 
ler, 7 Kan. 479, 493, 12 Am.R. 425. 
Minn.—Cooke v. Iverson, 122 N.W. 
251, 263, 108 Mmn. 388, 52 L.R..A... 
N.S, 415. 

(12) An irrigation canal is a work 
of public character and an internal 
improvement.—^Kearney v. Woodruff, 
Neb., 115 P. 90, 94, 53 aC.A 117. 

(13) An irrigation system of ca¬ 
nals and reservoirs.—^In t** 
Resolution, 21 P. 483, 12 Colo. 285, 
286. 

(14) A jail or a penitentiary.— 
Burlington Tp. v. Beasley, Kan., 94 
U.S. 310, 313, 24 L.Ed. 161. 

(15) Levees.—State v. Froehllch, 
91 N.W. 116, 117, 116 Wis. 32, 95 
Am.S.R. 894, 58 L.R.A. 757—31 C.J. 
p 263 note 13. 

(16) Levees and drains.—State v. 
Hastings, 11 Wis. 448, 453. 

(17) Light plants.—^Yesler v. Seat¬ 
tle, 25 P. 1014, 1015, 1 Wash. 308. 

(18) A mill run by water.—^Bur¬ 
lington Tp. V. Beasley, supra. 

(19) An oil refinery.—State v. 
Kelly, 81 P. 460, 457, 71 KAn. 811, 70 
L.RA. 45, 6 AnmCas. 298. 

(20) Pavements.—^Leavenworth 
County V. Miller, 7 Kan. 479, 493, 12 
Am.R. 425. 

(21) A petroleum pipe line.—West 
Virginia Transp. Co. v. Volcanic Oil 
& Goal Co., 5 W.Va. 383, 388. 

(22) A public bridge.—^U. S. v. 
Dodge County, Neb., 3 S.Ct. 590, 693. 
110 U.S. 156, 28 LBd. 103—31 C.J. p 
268 note 23. 

(23) A railroad.—Burlington Tp. v. 
Beasley, Kan., 94 U.S. 310, 313, 24 L. 
Ed. 161. 
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and others it may not include I 

Phrases, The phrase is sometimes used with oth¬ 
er words to form more specific phrases which have 
received judicial construction, as indicated in the 
note.15 

-^Local Improvement. A term with a well de¬ 
fined meaning, which has been applied to, or de¬ 
scribed as, an improvement made in a particular lo¬ 
cality, by which the real property adjoining or near 
such locality is especially benefited;^® a public im¬ 
provement, which, although it may ineidently ben¬ 
efit the public at large, is primarily for the accom- 


I mo^lation and convenience of the inhabitants of a 
particular locality, conferring a special benefit on 
real property contiguous to the locality of the im¬ 
provement a public improvement which, by rea¬ 
son of its being confined to a locality, enhances the 
value of adjacent property, as distinguished from 
benefits diffused by it through the municipality.18 
Notwithstanding, as above indicated, a local im¬ 
provement is primarily for the accommodation and 
convenience of the inhabitants of a particular lo¬ 
cality, conferring a special benefit on real property 
contiguous to the locality of the improvement, an 
improvement may be local, although it is of some 


(24) A railroad entering a city.— 
Savannah v, Kelly, Ga., 2 S.Ct. 468, 
471, 108 U.S. 184, 27 LEd. 696. 

(25) Sewers.—^Yesler v. Seattle, 25 
P. 1014, 1015, 1 Wash. 308. 

(26) S idewalks.—Leavenworth 
County V. Miller, 7 Kan. 479, 493, 12 
Am.R, 425. 

(27) A state house.—Burlington 
Tp. V. Beasley, supra. 

(28) A street railroad.—See the 
C.J.S. title Street Hallroa^ds S 1, also 
60 CJ. p 160 note 58. 

(29) Streets.—Leavenworth Coun¬ 
ty V. Miller, supra. 

(30) Telephone or telegraph lines. 
—^Northwestern Tel. Bxch. Co. v. 
Chicago M, & St P. R. Co., 79 N.W. 
815, 317, 76 Minn. 334. 

(31) Turnpikes.—^Rippe v. Becker, 
57 N.W. 331, 334, 56 Minn. 100, 22 L. 
R.A, 857. 

(33) Waterworks.—^Tesler v. Seat¬ 
tle, supra—31 C.J. p 263 note 34. 

(33) Wharves.—‘Leavenworth 

County y. Miller, supra. 

14, Mich.— Young v. City of Ann 

Arbor, 255 N.W. 579, 682, 267 Mich. 

241, citing Corpus guris. 
not Included 

(1) An agricultural school, estab¬ 
lished, managed, and supported by 
the state held not an ‘‘internal im¬ 
provement” of the county in which 
it is located, but a state institution. 
—State V. Craighead County, 149 S. 
W. 964, 966, 114 Ark. 278. 

(2) A beet sugar manufactory, 
which does not manufacture sugar 
from beets for toll.—Getchell v. 
Benton, 47 N.W. 468, 470, SO Neb. 
870. 

(3) Construction of a drainage or 
sewerage system.—Welch v. Coglan, 
94 A. 384, 387, 126 Md. 1. 

(4) The current expense of main¬ 
taining state institutions, or carry¬ 
ing on diieir work, is in no sense an 
internal I improvement—^In re Inter¬ 
nal Improvements, 32 P. 611, '612, 18 
Colo. 317. 

(5) S^chkieryvfor .grinding oyster 
shells and limestone.—Shenandoah* 


Lime Co. v. Governor, 80 S.B. 758, 
755, 115 Va. 865, Ann.Cas.l9l5C 973. 

(6) Parka—^Attorney General v. 
Detroit HI N.W. 860, 866, 148 Mich. 
71. 

(7) Public buildings, or institu¬ 
tions, such as asylums, state houses, 
universities, and others of like char¬ 
acter, which are considered state in¬ 
stitutions rather than “internal im¬ 
provements.”—^In re Internal Impr. 
Fund, 48 P. 807, 808, 24 Colo. 247. 

(8) Public highways, under par¬ 
ticular circumstances.—^Bonsai v. 
Tellott 60 A. 693, 697, 100 Md. 481, 
69 L.R.A. 914. 

(9) A public lighting system.—At¬ 
torney General v. Detroit supra, 

(10) A public wharf.—^Nicholls v. 
Charlevoix Clr. Judge, 120 N.W. 343, 
155 Mich. 455. 

(11) Sewers, under special cir¬ 
cumstances.—Attorney (General v. 
Detroit supra. 

(12) A steam gristmill.—Osborne 

V. Adams County, Neb., 1 S.Ct. 168, 
106 U.S. 181, 18*3, 37 L.Bd. 129— 
31 C.J. p 264 note 45. 

(13) Temporary structures for 
housing convicts.—Shenandoah Lime 
Co. V. Governor, 80 S.B. 758, 756, 
115 Va, 866, Ann.Casa916C 978. 

(14) Water works.—^Attorney Gen¬ 
eral V. Detroit HI N.W. 860, 866, 
148 Mich. 71. 

15. Phrases oonstxned 

(1) “Internal Improvement and lo¬ 
cal concern of the respective coun¬ 
ties.”—State y. Oaighead County, 
169 S.W. '964, 966, 114 Ark. 378— 
McGehee v. Mathis, 21 Ark. 40, 54. 

(2) “Other works of internal im¬ 
provement”—Osborne v. Adams 
County, C,C.Neb., 7 P. 441, 446, 3 
McCrary 97. 

(3) “Works of internal Improve¬ 
ment” construed to mean only those 
works within the state in which the 
whole body of the people are sup¬ 
posed to be more or less interested, 
and by which they may be benefited. 
—^Dawson County v. McNkhaar, 4 N. 

W. 991, 993, 10 Neb.- 276, 281—3i C. 
J. p 262 note 97 [c]. 
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18- Mich.—Stevens v. City of Port 
Huron, 113 N.W. 291, 296, 149 
Mich. 536, 12 Ann.Cas. 603. 

Minn.—Rogers v. St Paul, 23 Minn. 
494, 507. 

S.C.—^Ployd V. Parker Water & Sew¬ 
er Sub-District 17 S.B.2d 223, 227, 
203 S.C. 276, quoting CorpTis Jo- 
xis. 

31 C.J. p 264 note 50. 

Similarly expressed 
The term “local improvement 
work” has had a clearly defined and 
well understood meaning.—Jahn 

Contracting Co. v. Seattle, 133 P. 
458, 460, 74 Wash. 298. 

Phrase constmed 

“Local improvements in towns and 
cities,” construed so as to Include, 
or refer to, the whole municipality. 
—Crane v. Siloam Springs, 56 S.W. 
955, 957, -67 Ark. 30. 

17. S C.—^Ployd V. Parker Water & 
Sewer Sub-District 17 S.B.2d 223, 
327, 203 S.C. 276, quoting Corpus 
Juris. 

31 C.J. p 264 note 62. 

Must be public 

Every local improvement must be 
for a public and not a mere private 
purpose, for all local improvements 
are of a public nature like roads, 
bridges, parks, etc.—^Williams v. 
Arkansas County Courthouse Impr. 
Dlst, 240 S.W. 725, 726, 728, l^Z Ark. 
469. 

18. HI.—^Loefller v. Chicago, 92 N.E. 
586, 589, 246 IlL 43. 

31 CJ. p 264 note 53. 

Definition discussed 

(1) This is described as “the gen¬ 
eral definition of ‘local improve¬ 
ments.* “—^Jahn Contracting Co. v. 
Seattle, 133 P. 468, 460, 74 Wash. 
238. 

(2) “This definition, which was In¬ 
tended to be explanatory of a ‘local 
improvement,* has not, perhaps, add¬ 
ed very much to the words them¬ 
selves.” * ' 

Ari 2 !.-^ty of Globe v, Willis, 146 P. 

544, 549,' 16 Ariz. 878. 

IlL—Waukegan v. De Wolf, 101 N. 
EL 532. m,' 258 lU. 374, 45 L.R.A., 
N.Sv, 919; Ann.Ca8.l9l4Bf 638. 
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general benefit to the public,^® provided it also spe¬ 
cially benefits the property assessed,20 particularly 
if the benefit to the public is merely ineidental .21 
It has been said that it is difficult to lay down a 
test for local improvements which may have un¬ 


varying application to any state of facts ;22 but 
the test has been extensively discussed and various¬ 
ly stated .22 The following notes contain examples 
of what the phrase, in accordance with its context, 
has been held to include,24 and not to include.25 


lO. Ark.—^Nakdimen v. Pt. Smith & 
Van Buren Bridge Dist, 172 S.W. 
272, 274, 115 Ark. 194. 

Ill.—Elmhurst v. Rohmeyer, 130 N. 

E. 761, 764, 297 Ill. 4’30. 

31 C.J. p 265 notes 68H, 68^. 

20. Ill.—^Elmhurst v. Rohmeyer, su- 
pr€L. 

31 C.J. p 265 note 68%. 

21. Ark.—Williams v. Arkansas 
County Courthouse Impr. Dist., 
240 S.W. 725, 726, 153 Ark, 469. 

22. Ark.—Bennett v. Johnson, 197 
S.W. 1148, 1150, 130 Ark. 507. 

28. Test varlonsly stated 

(1) The test as to whether such 

an improvement is local is whether 
it specially benefits the property as¬ 
sessed. . . . An improvement 

may be local, though of some gener¬ 
al benefit to the public, when the 
substantial benefits to be derived 
from it are local in their nature and 
the portion of the city where the im¬ 
provement is made will be specially 
and peculiarly benefited in the en¬ 
hancement of the value of the prop¬ 
erty.—^Loefiler v. Chicago, 92 N.B. 
586, 589, 246 Ill. 4*3, 52, 20 AnmCas. 
335—31 C.J. p 264 note 52 [a] (1). 

(2) If the improvement will en¬ 
hance, specially, the property adja¬ 
cent to which it is made, the im¬ 
provement is local within the mean¬ 
ing of the law, and may be paid for 
by special assessment upon the 
property benefited.—^Northwestern 
Univ. V. Wilmette, 82 N.E. 615, 617, 
230 IlL 80. 

(3) “In testing the question 

whether or not a given Improvement 
is local or general, we have never 
been controlled by the fact that the 
authority to make such improvement 
is or is not vested in the county or 
miinicipality, and we have steadily 
adhered to the rule that, even 
though the improvement is general 
in its nature, if adjacent property 
receives special and peculiar bene¬ 
fits therefrom, it may be treated as 
a local improvement to that extent. 
. . . The fact that the improve¬ 

ment is public and open to the use 
of the public does not prevent its be¬ 
ing a local improvement, for all lo¬ 
cal improvements are of a public na,- 
t'ure, like roads, bridges, parks, etc.'* 
—^Williams V. Arkansas County 
Courthouse Impr. Dist., 240 S.W. 
725, 728,r 153 Ark. 469. 

(4) “The local character of the 
improvement depends upon the spe¬ 
cial benefit which will iresult to the 
read prbpeity adjoining or near the 
locality in which the improvement is 


to be made.”—Rogers v. St Paul, 22 
Minn. 494, 507. 

(5) “The only essential elements 
of a local improvement* are those 
which the term itself implies, viz., 
that It shall benefit the property on 
which the cost is assessed in a man¬ 
ner local in its nature, and not en¬ 
joyed by property generally in the 
city. If It does this,—^rendering the 
property more attractive and com¬ 
fortable, and hence more valuable 
for use,—then it is an improve¬ 
ment’*—State V. Reis, 38 N.W. 97, 
98, 38 Minn. 371—31 C.J. p 264 note 
53 Cc]. 

(6) The fact that the public at 
large enjoys the benefit from an 
improvement is no reason why it 
may not constitute a local improve¬ 
ment within the legal meaning of 
that term if the property in the lo¬ 
cality receives peculiar benefits in 
excess of that enjoyed by the pub¬ 
lic. One of the controlling princi¬ 
ples is that in order for the im¬ 
provement to be treated as a local 
one, there must be peculiar benefits 
derived from Its construction in ex¬ 
cess of those enjoyed by the public. 
The magnitude of the project or the 
extensiveness of the area involved 
can have no decisive bearing on the 
question if the included area is to 
derive a special benefit apart from 
that enjoyed by the whole public. 
In other words, the size of the dis¬ 
trict presents only a question of de- 
grree in the enjoyment of the special 
benefits and is not necessarily deci¬ 
sive that the benefit is general in its 
results.—^Bennett v. Johnson, 197 S. 
W. 1148, 1150, 1151, 130 Ark. 507. 

(7) ”That the improvement will 
benefit adjoining property more than 
that at a distance is not conclusive 
as tb the nature of the improvement. 
The primary purpose and effect of a 
local improvement must be to benefit 
the adjoining property, although it 
may incidentally benefit the public.” 
Williams v. Arkansas County Court¬ 
house Impr. Dist, '240 S.W. 726, 726, 
15*3 Ark. 469, 

2ft. S.C—^Ployd V. Parker Water & 

Sewer Sub-District, 17 S.E.2d 223, 

>227, 20*3 S.C. 276, quoting entire 

subdivision of Corpus JTaxls. 
aeld to taoluae 

(1) Acquiring land for a public 
parl^ fitting it for open air recrea¬ 
tion, and adding to its appearance by 
planting trees, shrubbery, and 
ftbweps.—In' re Improvement of Ijake 
of the IsHes Park, 188 N.W. 54, 57. 
15^ Minn. 29. > ' 
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<2) Bridges.—Mullins v. Little 
Rock, 198 S.W. 262, 264, 131 Ark. 59, 
L.R.A.1918B 461. 

(3) Electric light system.— 
Springfield v. Springfield Cons. R. 
Co., 129 N.E. 5S0, 582, 296 Ill. 17— 
Ewart V. Western Springs, 54 N.K , 
478. 479, ISO Ill. 318. 

(4) Grading, curbing, and paving 
streets.—Sperry v. Hygare, 83 N.W. 
177, 178, 80 Minn. *325, 81 Am.S.R. 
261, 49 L.RJL 757—31 C.J. p 264 
note 56. 

(5) The laying of a water main.— 
Vreeland v. Tacoma, H P. 192, 48 
Wash. 625—Smith v. Seattle, 65 P. 
612, 615, •25 Wash. 300. 

(6) Street improvements.—^New 
York L. Ina Co. v. Prest, C.C.M 0 ., 
71 P. 815, 816. 

(7) Street sprinkling.—State v. 
Reis, 38 N.W. 97, 98, 38 Minn. 371. 

(8) Fire protection and garbage 
disposal system. 

S.C.—^Ployd V, Parker Water & Sew¬ 
er Sub-Distnct, 17 S.B.2d 22*3, 227, 
203 S.C 276, citing Corpus Jozis. 

(9) System of sewers.—^North¬ 
western University v. Wilmette, 82 
N.B. 615, 618, 2-30 Ill. 80—31 C.J. p 
264 note 57. 

(10> Widening a street.—Chicago 
V Lord, 116 N.B. 543, 545, 277 JXL 
397. 

25 Keia not to hiolnda 

(1) A cemetery.—^Baylis w. Orr, 
125 N.B. 712, 714, 291 IlL 201. - 

(2) Construction of a street rail¬ 
way system by a city held not “lo¬ 
cal improvement work,” but rather 
a “public utility.”—Jahn Contract¬ 
ing Co. V. City of SeatUe, 133 P. 458, 
460, 74 Wash. 298. 

(3) A county courthouse.—Wil¬ 
liams V. Arkansas County .Court¬ 
house Impr. Dist., 240 S.W. 725, 726, 
153 Ark. 469. 

(4) An electric plant—Grand 
Ridge V. Hayes, 111 N.K 289* 290, 
271 IlL 431. 

(5) Pilling up lota, since it may 
be a nuisance and dangerous to the 
public health-M^harleston v. Wern¬ 
er, 17 S.B. 33, 34, 38 S.C. 488, 37 
Am.S3. 776- 

(6) A' rural highway.—Sperry v. 

N.W. 177, 179. 80 Minn. 
$25, 81 Am.S.R. 261, 4$ L.R.A. 757. 

(7) ’ Street sprinkling. 

HL—Chicago v. Blair, 36 N.B. 829, 
8*31, 149 Ill. 310, 24 L.R.A. 412. 
Mich.—Stevens v. City of Port Hu¬ 
ron, 113 N.W. 291, 296, 149 MLcb, 
536, 12 AnmCas. .603. 
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“Local improvement” has been compared with, 
or distinguished from, “public improvement.”2® 

-^Public Improvement. An improvement upon 

any real property belon^ng to the state or a mu¬ 
nicipal corporation.27 The term has been held to 
include all public works belonging to or prosecuted 
by the state, the county, or the city;28 to be equiv¬ 
alent to, or synonjrmous with “internal improve¬ 
ment” see supra p 417 note 7; and compared with, 
or distinguished from, “local improvement,” see su¬ 
pra note 26. 

It is most frequently applied in connection with 
the work of municipalities, see the C.J.S. title Mu¬ 
nicipal Corporations § 1035 et seq, also 44 C.J. p 
151 note 4 et seq. Construed with reference to me¬ 
chanics’ liens see the C.J.S. titles Mechanics’ liens 
§ 21, also 31 C.J. p 265 note 70 [g], and 40 C.J. p 
67 notes 57, 58. For references to other specific us¬ 
es of the phrase see 31 C.J. p 265 note 68^^ and con¬ 


sult the Descriptive-Word Index sub verbo “Pub¬ 
lic Improvements.” 

-Street Improvements. The term generally re¬ 
fers to betterments of the streets rather than to rou¬ 
tine repairs and usual maintenance work necessary 
to keep the streets reasonably safe for travel *,29 
it implies special benefit to the abutting property;89 
and when it follows a designation of specific im¬ 
provements such as widening, extending, altering, 
repairing, paving, and the like, it has been con¬ 
strued as intending to include only improvements 
incidental to those specified or others ejusdem gen- 
eris.81 

-Other Phrases. The word “improvement” has 

been used in other phrases which have received ju¬ 
dicial interpretation, as indicated in the foot note.82 
Still other phrases as to which more recent adjudi¬ 
cations have not been found see 31 C.J. p 266—304 
notes 72-91. 


(8) A system of electric light 
towers.—-Putnam v. Grand Bapids. 
25 N.W. 330, ■333. 58 Mich. 416. 

(9) A waterworks plant or sys¬ 
tem.—Grand Ridge v. Hayes, 111 N. 
B. 289, 290, 271 Ill. 431—Hewes v. 
Glos, 48 N.E. 922, 170 Ill. 436. 440 
—31 GJ. p 264 note 66. 

(10) Widening a navigable river. 
—Chicago V. Law, 33 N.B. 855, 857, 
144 la 569. 

26. N.Y.—^Kinsella v. City of Au¬ 
burn, 7 N.T.S. 817, 318, 4 Silv.Sup. 
101 . 

27. H-Y.—Gates v. John P. Stevens 
Constr. Co., 115 N.R 22, 23, 320 N. 
Y. 38. 

31 C.J. p 265 note 70. 

2a Ark.--Ward v. Little Rock, 41 
Ark. 526, 48 Am.R. 46. 

N.Y.—Brace v. Gloversville, 56 N.Y. 
S. '331, 39 App.Div. 25, 29, affirmed 
60 N.E. 779, 167 N.Y. 452. 

29. Ala.—^Birmingham v. Starr, 20 
So. 424, 427, 112 Ala. 98. 

a>. Ohio.—Walsh v. Sims, 63 N.B. 
120, 121, 65 Ohio St 211. 

31. Tex.—City of Beaumont v. Pnd- 
die, Civ,App., 65 S.W.2d 434, 443. 
Street railroad not included see the 
GJ.S. title Street Railroads S If 
also 60 C.J. p 160 note 59. 

3a Phrases oonstraed 

(1) **Buildings and Improve¬ 
ments," held to include fixtures con¬ 
sisting of a hay carrier, tracks, cmd 
r(xpes attached to a barn, and a light 
plant attached to a solid cement 
block representing a part of the 
floor of the basement in the dweU- 
ing house.—Kjlocke v. Troske, 222 
N.W. 262, 363, 57 N.B. 404. 

(2) "Corporation for public Im¬ 
provement" or "public improvement 


corporation" see Corporations § 22 c 
note '51. 

(3) "Improvements . . . erec¬ 

ted," Includes construction of a wa¬ 
ter main to a house.—Allen v. Jack- 
son County Savings & Loan Ass'n, 
115 S.W.2d 7, 9. 232 MoA.pp. 1098. 

(4) "Improvements upon land," 
distinct from the title or possession, 
are not an interest in land, but only 
another name for work and labor 
bestowed upon the land.—Jenkins v. 
Brown, 173 S.B. 257, 268, 48 Ga.App. 
480. 

(5) "Incorporation for public im¬ 
provements" see Corporations § 22 
c note 51. 

(6) *New Improvement,” distin¬ 
guished from "repair work.”—^Meyer- 
holz V. Louisa County, 204 N.W. 452, 
455, 200 Iowa 237. 

(7) ‘Termanent improvement" or 
"permanent improvements." 

Ala.—Smith v. Sulzby, 87 So. 823, 
824, 205 Ala. 301. 

Iowa.—^McGuire v. Halloran, 176 N. 

W. 878, 880, 188 Iowa 479, 

Ky.—^Moore's Guardian v. William¬ 
son's Bx'r, 257 S,W. 711, 712, 201 
Ky. 661. 

La.—Gauche Realty Co. v. Janssen, 
104 So. 122, 123, 158 La. 379, 39 
A.L.R. 1042. 

N.Y.—Gates v. John F. Stevens 
Constr. Co., 115 N.B. 22, 24, 220 
N.Y. 38—^Empire City Iron Works 

V. Margolies, 148 N.Y.S. 348, 349, 
85 Misc. 85. 

N.C.—Pritchard v. WUliams, 106 S.B. 
144, 146, 81 N.C. 46—Pritchard v. 
Williams. 101 S.B. 85, 178 N.C. 444. 
Tex.—^Holman v. Broadway Improve¬ 
ment Co., Com.App., 300 S.W. is. 
Wis.—^Tollefson v. Tollefson, 176 N. 

W. 879. 880, 171 Wis. 149. 

31 CJ. p 266-304 note 79. 
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(8) "Permanent and valuable im¬ 
provements."—^Thomas v. Glenn, 160 
P. 887, 889, 51 OkL 755. 

(9) “Permanent improvements of 
real property."—^Wahle-Phlllips Co. 
V. Fitzgerald, 121 N.B. 763, 225 N.Y. 
137. 

(10) “Permanent improvements or 
betterments.”—Carter v. Phillips, 212 
P. 747, 751, 88 Okl. 202. 

(11) "Private improvement," held 
not applicable to "local improve¬ 
ment" simply because its special 
benefits are such as to warrant the 
charging of its whole cost against 
benefited property.—^Pierce County v. 
Thompson, 144 P. 704, 706, 82 Wash. 
440. 

(12) "Road improvement," as in¬ 
cluding vacation of road.—^Board of 
Com'rs of Crawford County v. Gib- 
Bon, 144 N.B. 117, 119, 110 Ohio St. 
290. 

(13) "Single Improvement” 

Ark.—^Brown v. Board of Com’rs of 
Paving Dist No. 3, 266 S.W. ,81. 
82, 165 Ark. 686—Bottrell v. Hol- 
lepeter. 204 S.W. 843, 844. 136 Ark. 
315—Bateman v. Clarendon, Impr. 
Dist No. 1. 143 S.W. 1062, 1063, 
102 Ark. 306. 

Iowa.—^Durst v. City of Des Hoines, 
146 N.W. 628, 531, 164 Iowa 82. 

(14) "Street Improvements at in¬ 
tersections."—Perry v. City of Albia, 
136 N.W. 681, 155 Iowa 550. 

(15) "Valuable and permanent im¬ 
provements."—^Pacquette v. Pickness, 
19 Wis. 219, 224. 

(16) “Works of improvements and 
public works," refers to the con¬ 
struction of public buildings and 
other permanent improvements.— 
Houston V. Glover, 89 S.W. 425, 428, 

I 40 Tex,Oiv.App. 177. 
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§ 1 


IMPROVEMENTS 

This Title includes rights and liabilities arising from the making of improvements on real property 
by others than the owners of the soil. 

Hatters not in this Title* treated elsewhere in this week* see DeseriptiTe>Word Index 

Analysis 

§ 1. Definition, nature and distinctions—p 421 

2. - Statutory provisions—^p 423 

3. Ownership—^p 423 

4. Removal—p 425 

5. Compensation—p 427 

6. -Right to compensation in general—p 428 

7. -Essentials of right—^p 432 

8. - Persons entitled and persons liable—^p 443 

9. -Waiver or loss of right—p 444 

10. - Election after judgment—^p 445 

11. -Measure of compensation in general—p 446 

12. -Owner’s right to set off rents, profits, waste, etc.—^p 449 

13. -Lien—^p 450 

14. - Proceedings to obtain—^p 452 

See also descriptive word index in the back of this Volume 


§ 1. Definition, Nature and Distinctions 

As used in the rules relating to the rights of a person 
In respect of improvements made by him on another’s 
land, the term ^^improvements” means permanent addi¬ 
tions to, or betterments of, real property which are 
more extensive than ordinary repairs and substantially 
enhance the value of the property. 

The term “improvements” is of broad significa¬ 
tion,^ and improvements or, as they are sometimes 


called, betterments, see Betterment 10 C.J.S. p 349, 
may be defined as improvements on realty which 
are more extensive than ordinary repairs, and en¬ 
hance in a substantial degree the value of the prop- 
erty.2 The term “improvement” is sometimes used 
with reference to personal property, see the defini¬ 
tion Improvement ante p 416 notes 94-6; but ordi¬ 
narily it is employed in the plural form,^ and with 


1. Mass.—Peters v. Stone, 79 N.R 
336, 193 Mass. 179. 

31 C.J. p 307 note 1. 

*‘ImprovemeiLt” is oompxelieiudve 
term 

Va.—EfCes v. Bites, 27 S.E.2d 164, 
181 Va. 970. 

2. AIcl—S mith v. Sulzby, 87 So. 
823, 205 Ala. 301. 

31 C.J. p 307 note 3. 

Other definitions 

(1) Valuable additions or better¬ 
ments.—Chase v. Sioux City, 53 N. 
W. 333, 834, 86 Iowa 603, guotlng 
Webster D. 

(2) A valuable addition or better¬ 
ment, as a buildlnsr, clearing, drain, 
fences, etc., on land. 

U.S.—Garland v. Samson, Minn., 237 
F. 31, 36, 160 C.C.A. 233, quoting 
Webster Int D., and oertiorari de¬ 


nied 37 S,Ct 240, 242 U.S. 647, 61 
L..Ed. 544. 

Iowa.—^Northwestern Light & Power 
Co. V. Town of Grundy Center, 261 
N.W. 604, 607, 220 Iowa 108. 

(3) A valuable addition made to 
property, usually real estate, or an 
amelioration in its conditions, 
amounting to more than mere re¬ 
pairs or replacement of waste, cost¬ 
ing labor or capital, and Intended to 
enhance its value and utility, or to 
adapt it for new or further purposes. 
—Chase v. Sioux City, 63 N.W. 333, 
334, 86 Iowa 603, quoting Black L.D. 
—^31 C.J. p 262 note 87. 

(4) Some betterment, such as by 
cultivation, clearing, drainage, irri¬ 
gation, erecting buildings, or other¬ 
wise enhancing the value or xiseful- 
ness of the land.—State v. Babcock, 
242 N.W. 474, 476, 168 Minn. 132. 
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(5) Work done or things built or 
placed upon land, rendering it more 
fit for use, and more capable of pro¬ 
ducing income. 

Iowa.—Chase v. Sioux City, 53 N.W. 
333, 334, 86 Iowa 603, quoting 
Abbott L.D. 

Mo.—^Allen v. Jackson County Sav¬ 
ings & Loan Ass'n, 116 S.W.2d 7, 
9, 232 Mo.App. 1098, Quoting Cor¬ 
pus Juris. 

(6) Any development whereunder 
work is done and money expended 
with reference to future benefit or 
enrichment of the premises.—^Eppes 
V. Eppes, 27 S.E.2d 164, 181 Va. 970. 

<7> Everything that enhances val¬ 
ue of premises permanently for gen¬ 
eral uses.—Lee v. Board of Educa¬ 
tion. 234 IlLApp. 141. 

3;, Iowa.—Chase v. Sioux City, 53 
N.W, 388, 86 Iowa 603. 
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§ 1 


reference to real property only,^ and this is the 
sense in which it is used here in discussing the right 
of an occupant of land who has placed improve¬ 
ments thereon to be compensated therefor. 

Classes, Improvements have been divided into 
three classes: (1) Necessary improvements, or 
those made to prevent the loss or deterioration of 
the property. (2) Beneficial improvements, or those 
that are not designed to preserve the property, yet 
enhance its value or rent. (3) Voluntary improve¬ 
ments, or those which serve merely for ornament.^ 
When the term ‘^improvements” is used, reference 
is generally had to those only which are permanent 
or beneficial.® 

Other terms distinguished. Although improve¬ 
ments include repairs,^ and repairs include improve¬ 
ments,® except improvements of the soil,® neverthe¬ 
less “improvement” and “improvements” are broad¬ 
er and more comprehensive terms than,^® and are 
distinguishable from,ll “repair” and “repairs.” 
Fixtures are distinguished in Fixtures § 1. 

Nature of improvements generally. Aside from 
questions of making the improvements in good faith 
while in possession adversely to the title of the true 


owner, and under color or claim of title, see infra 
§ 7, and viewing the matter solely from the stand¬ 
point of the nature of the improvements, the im¬ 
provements made on another’s land for which the 
person making them may be entitled to compensa¬ 
tion are such only as are permanent^® and enhance 
the value of the land for rental purposes or for the 
other ordinary purposes for which it is used.^® 
The occupant may be entitled to compensation, al¬ 
though the improvements are not adapted to the 
particular use to which the owner asserts he in¬ 
tends to devote the property,^^ and although they 
were not desired by the owner or cannot be profit¬ 
ably used by him in his particular business.^® 

It has been held, on the one hand, that the term 
“improvements” applies only to things which have 
been placed upon the land under such circumstanc¬ 
es as to make them a part of the realty,^® and, on 
the other hand, that it comprehends all additions to 
the freehold, except trade fixtures which can be re¬ 
moved without injury to the building.!*^ 

Particular improvements. Whether a particular 
improvement is one for which the occupant may 
claim compensation depends largely on the circum- 


TJ.S.—^In re Howard Iiaundry CJo., 
N.Y.. 203 F. 446 , 121 C.aA. 565 . j 
31 C.J. p 808 note 0. { 

SlreclTiexLt nsa 

The word “improvement” is fre¬ 
quently used in connection with land. 
—State V. Babcock, 242 N.W. 474, 168 
Minn. 132. 

5. U.S.—Jackson v. Ludeling, 

90 U.S. 518, 25 Ii.Ed. 460. 

31 C.J. p 808 note 7. 

& Cal.—Grom v. Center, 146 P. 186, 
26 CaLApp. 198. 

7. Ala.—Smith v. Sulzby, 87 So. 823, 
205 Ala. 301. 

81 C.J. p 262 note 88, p 308 note 10- 
& U.S.—The Harvard, D.C.N.T.. 270 
F. 668. 

54 C.J. p 896 note 91. 

9. Pa.—Cornell v. Vanartsdalen, 4 
Pa. 364. 

54 CJ. p 397 note 92. 

IOl U.S.—Garland v. Samson, Minn., 
237 F. 81. 150 C.aA. 228, certio¬ 
rari denied 37 S.Ct. 240, 242 U.S. 
647, 61 L.Ed. 544. 

31 C.J. p 262 note 88, p 308 note 10 
—64 C.J. p 396 note 75 ta]. 

11. Ill.—^Lee V. Board of Education, 
234 Ul.App. 141. 

54 C.J. p 395 note 75, p 397 note 94. 

ik U.S.—Baetjer v. Garzot, C.C.A. 
Puerto ‘Rico, 136 F.2d 453—Chris¬ 
tian' V. Walalua Agr. Co., C.C.A. 
Hawaii, 98 F.2d 603, 616, quoting 
Corpus Juris, rehearh^ denied 94 
^ F.2d? 806« certiorari granted 58 S. 
Ct 949. 304 U.S. 558, 82 liJBd. 1623. 


and reversed on other grounds 59 
S.Ct 21. 305 US. 91. 83 UBd. 60, 
rehearing denied 59 S.Ct. 240, 305 
US. 673, 83 UFd. 436. 

Pa.—^Persson v. Brake, 3 Monroe L. 
R. 42. 

Va.—^Roberts Coal Co. v. Corder Coal 
Co., 129 S.BI 341, 143 Va. 183. 

31 C.J. p 308 note IS. 

Permaneut i3iaprOTemea.t or Improva.! 
meats 

(1) A permanent improvement is 
something done to or put upon the 
land which the occupant cannot re¬ 
move or carry away with him, either 
because it has become physically 
impossible to separate it from the 
land, or because in contemplation of 
law It has been annexed to the soil 
and is therefore to be considered a 
part of the freehold.—Stark v. Starr, 
C.aOr.. 22 P.Cas.No.13,307, 1 Sawy. 
15, affirmed 6 WalL 402, 18 L.Bd. 925. 

(2) Permanent improvements to 
land include all improvements of a 
permanent nature which substantial¬ 
ly enhance the value of the property 
and, property being a farm, includes 
putting up dwelling house or tenajut 
houses, bams, and stables and oth¬ 
er outbuildings, and any substantial 
improvements which might be made 
to those buildings, the necessary 
ditching and necessary or proper 
fencing, the digging of a weir or 
planting of orchards and cutting of 
timber in the course of clearing for 
cultivation, the grrubbing of stumps, 
bushes, and reed patches necessary 
to clear and brec^ the land for plant¬ 
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ing and cultivation, provided they 
enhance the value of the property, 
but do not include repairs to build¬ 
ings which should be made by the 
owner in the ordinary use of the 
property.—^Pritchard v. Williams, 106 
S.B. 144, 181 N.C. 46. 

13. Mich.—^Eagle Oil Corporation v. 
Cohassett Oil Corporation, 248 N*. 
W. 840, 843, 263 Mich. 371, citing 
Oorpns Jorls. 

N.C.—^Pritchard v. Williams, 106 S. 

m 144, 181 N.a 46. 

Psu—^Persson v. Brake, 8 Monroe Ii.R, 
42. 

Tex.—City of Victoria v. Victoria 
County, 129 S.W. 593, 103 Tex 477, 
modifying 1^8 S.W. 109, 103 Tex 
477—^Allen V. Draper, Clv.App., 204 
S.W. 792, reversed on other 
grounds, Com.App., 254 S.W. 783, 

' modified on other grounds 256 S. 
W. 265. 

81 C. j. p 808 note 14. 

14. Mich.—^Thomas v. Wagner, 92 *N. 
W. 106, 131 Mich. 601—Petit v. 
Flint & P. M. R Co., 78 N.W. 564,’ 
119 Mich. 492, 75 AulS.R. 417. 

18. N.C.—Pritchard v. Wlllalms, 106 
S.R 144, 181 N.C. 46—Carolina 
.Cent. PL Co. v. McCaskill, 4 S.E. 

, ,468, 98 N.C. 526., 

16. Minn.—Cohen v. Whitcomb, 170 
N.W. 861, 142'Minn. 20. 

31 C.J. p 309 note 16. 

■17. Tex—^Nlne Hundred. Main v, 
'City of Houston, Civ.App., ISO 'S. 
W.2d‘ 468. eirroif dismissed Judg¬ 
ment' eonrecibn 
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stances of the case,^S and is usually a question of 
fact for the jury, as discussed infra § 14. 

Particular improvements for which compensation 
may be claimed include: A sidewalk alongside the 
property which is necessary or ordered by statute 
or ordinance,an apple orchard,the erection of 
a house,21 the erection of newer and better build¬ 
ings in the place of old ones,22 the clearing of 
lands,23 the grading or draining of a right of way,^^ 
and the erection of fences,2^ unless they are erect¬ 
ed for purposes other than that of improvement.^® 
Also a drain27 or private water main^® is an im¬ 
provement. 

On the other hand, compensation, as for improve¬ 
ments, cannot be claimed for ordinary cultivation 
or reduction of the soil by use,29 commercial fer¬ 
tilizers, lime, etc., used on the land,®® ordinary re¬ 
pairs to buildings, fences, etc,®i a church built on 
the land by popular subscription,®® or a jail which 
is comparatively worthless for other purposes.®® 
While fertilization of the land for the purpose 
of raising crops in the ordinary course of tillage 
is not a betterment or improvement, it may be oth¬ 
erwise as to high fertilization, over and above the 
ordinary fertilization for the purpose of growing 
crops, which is of permanent effect and enhances 
the value of the land.®^ 

§ 2. -Statutory Provisions 

In considering and determining the applicability of 
statutes allowing an occupying claimant to recover com¬ 
pensation for improvements made by him, emphasis Is 
placed on the necessity of the Improvements being per¬ 
manent and valuable. 


Statutes relating to compensation for improve¬ 
ments made on another’s land by a bona fide occu¬ 
pant under color of title do not permit a recovery 
except for improvements that are permanent and 
valuable.®® In considering the words “valuable and 
permanent improvements,” as used in the statutes, 
reference must be had to the purposes for which the 
lands are or may be used.®® 

§ 3. Ownership 

a. As between occupant and owner of 
land at time of improvement 
b- As between occupant and grantee, 
purchaser, or third person 

a. As between Occupant and Owner of Land at 
Time of Improvement 

(1) Improvements without owner’s per¬ 

mission 

(2) Improvements with owner’s permis¬ 

sion 

(1) Improvements without Owner’s Permis- 
mission 

Except as provided otherwise by an applicable stat¬ 
ute, a permanent improvement placed on the land of an¬ 
other, by a person having no title or Interest therein, 
without the owner's consent, becomes a part of the realty 
and the property of the owner of the fee. The authorities 
differ on the question of ownership when only part of a 
building is erected on the land of an adjoining owner. 

In the absence of an applicable statute providii^ 
otherwise, any permanent improvement placed on 
the land of another, by one having no interest or ti¬ 
tle therein, without the owner’s consent, prima fa- 


18. Mich.—^Thomas v, Wagner, 92 
N.W. 106, 131 Mich. 601. 

N.C.—^Pritchard v. Williams, 101 S.E. 

86, 178 N.C. 444. 

31 C.J. p 309 note 18. 

Siix3x>iixidixig8 and eoxidltioiia 
Certain acts which amidst certain 
surroundings and conditions might 
enhance the property permanently, 
in other surroundings and condi¬ 
tions would add nothing to its per¬ 
manent value.—Pritchard v. Wil¬ 
liams, 106 S.B. 144, 181 N.C 46—31 
CJ. p 309 note 18 [aj. 

19. Kan.—Hentig v. Redden, 16 P. 
820, 88 Kan. 496. 

81 C.J. p 80^ note 20. 

2a Ala.—^Mink V. Whitfield, 118 So. 
669, 218 Ala. 384—^Donehoo v. John¬ 
son, 21 So. 70, 118 Ala. 126. 

21. Pa.—Schmidt v. Armstrong, 72 
Pa. 366. 

22. ' Conn.—^Beers v. St. John, 16 
Ocxnn. 822. ' 

N.Y,—Stevens v. MCfcher. 46 N.BJ: 


965, 152 N.Y. 661, modifying 30 
N.Y.S. 626, 80 Hun 514. 

23 . Mo.—^Anderson v. Sutton, 264 
S.W. 854, 801 Mo. 60. 

31 C.J. p 309 note 26. 

24. U.S.—^Baetler v. Garzot, C-CA. 
Puerto Rico, 186 P.2d 453. 

25. La.—^Beard v. Morancy, 2 La. 
Ann. 347. 

Mich.—Croskery v. Busch, 74 N.W. 
464, 116 Hich. 288. 

2a Va.—Cullop V. Leonard, 33 S.B. 

611, 97 Va. 256. 

31 C.J, p 809 note 27. 

27 . Mo.—^Allen v. Jackson ' County 
Savings & Loan Ass*n, 116 S.W.2d 
7, 9, 232 Mo.App. 1098. citing Cor¬ 
pus Juris. 

81 C.J. p 307 note 8 M <!,). 

28 . Mo.—^Allen v. Jackson County 
I Savings & XiOan Ass'n, 115 S.W.2d 
I 7, 232 Mo.App, 1098. 

29. N.C.—Pritchard v. Wllliaans, 1# 
S.B. 144, 181 N.C. 46. ' " ' ' 

31 C.J. p 309 note 28 ;’ * ^ 

4^- 


3a Gra.—^Blackshear Mfg. Co. v. 
Carter, 181 S.B. 156, 157, 180 Ga. 
828, quoting Corpus Jmels. 

31 CJ. p 309 note 29. 

3L Minn.—Northern Inv. Co. v. 
Bargquist, 100 N.W. 636, 93 Minn. 
106. 

31 C.J. p 309 note 30. 

32. Ga.—Crummey v. Bentley, 40 
S.E. 766, 114 Ga. 746. 

33 . Tex.—City of Victoria v. Vic¬ 
toria County, 129 S.W. 693, 108 Tex. 
477, rehearing 128 S.W. 109, 103 
Tex. 477. 

34. N.C—Pritchard v. Williams. 106 
S.E. 144v 181 N.C 46. 

35b N.C.—^Pritchard v. Williams. 106 
S.B. 144, 181 N.C. 46. 

General necessity of Improvements 
being permanent and valuable see 
supra 4 1. 

3& Wis.—Pacquette v, Plckness, 19 
Wls. 219. 
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cie^^ becomes a part of the realtj’^S and belongs to 
the owner of the fee,^® although the improvement is 
made with a view of enforcing an adverse right in 
the land.^® In some jurisdictions, however, this rule 
has been changed or modified by statute.'^^ Also, it 
is said that the effect of the statutory provisions, 
which give an occupant with color of title who has 
made improvements in good faith a right to com¬ 
pensation therefor, considered infra § 6, is to make 
such an occupant practically the owner of his im¬ 
provements, even though he is not the owmer of the 
land,and that they apparently establish a policy 
contrary to the doctrine that buildings and improve¬ 
ments erected on real estate become the absolute 
property of the owmer of the real estate.*^® 

On adjoining land. As a general rule where an 
improvement is made in good faith partly on one’s 
own land and partly on the land of an adjoining 
owner, without his consent, the latter does not be¬ 
come the oumer thereof because it is not entirely 
on his soil;^^ but there is authority to the effect 
that the portion of the building erected on the ad¬ 
joining property becomes a part of the soil, ^ 5 ^nd 
tliat each of the adjoining landowners is the owner 
of so much of the building as rests on his land.^® 

Under some statutes, where a survey of land is 
made to locate boundary lines, the owner of a 
building erected near the supposed line does not 
lose his right to such building if the survey places 
it on the land of another; but such a statute deals 
with lines as fixed by the original government sur¬ 
vey and does not apply to lines as fixed on plats and 


maps under the authority of a statute relating to 
towTi surv'eys and plats.The object of such a 
statute is to prevent one who through mistake erects 
a building from losing the materials in the structure, 
and so w'here improvements are made under the 
honest belief that they are not placed on the land 
of another, the person making the improvements 
does not lose the right to the materials thereof;^® 
nor is it incumbent on him to remove the building 
until after the ownership is settled by a survey, al¬ 
though it might have been constructed for many 
years prior to the survey.^® 

(2) Improvements with Owner’s Permission 

Effect will be given to an agreement as to ownership 
of an Improvement on another's land where the improve- 
ment is made under such agreement. Unless a dif¬ 
ferent intention Is Indicated, an agreement that the Im¬ 
provement shall remain the property of the person making 
it will be Implied where the improvement Is made with 
the permission of the landowner. 

The improvements belong to the owner of the 
land when made under an agreement or stipulation 
to this effect^® On the other hand, where an im¬ 
provement, such as a building, is put on the land 
of another, by his permission, under an agreement 
or understanding that it shall belong to the occu¬ 
pant or may be removed at any time, it does not 
become a part of the real estate, but continues to 
be personalty, and the property of the person mak¬ 
ing it^i If the improvement is made by the own¬ 
er’s permission, an agreement that it shall remain 
the property of the person making it is implied, in 
the absence of any other facts or circumstances 


37. IlL—Sohroeder V. Goldsmith,'260 
IlLApp. 318. 

$1 C.J. p 309 note 32. 

38: Cal.~Cannon v. Callnon, 46 P.2d 
988, 7 Cal.App.2d 676. 

Ga.—^Powell v. H^rls, 147 S.B. 189, 
39 Ga-App. 295. 

III.—^Wilson Bros. v. Kahn, 145 N. 
B. 340, 314 Ill. 275--Schlavone v. 
Ashton, 269 IlLApp. 886. 

Tex.—^PoxJ’/orth-Galbraith Lumber 

Co. V. Thorp, Civ.App., 86 S.W.2d 
644. 

31 C,J. p 309 note 32. 

39. U.S.—U. S. V. 53% Acres of Land 
in Borough of Brooklyn, Kings 
County, D.C.N.Y., 47 P.Supp. 887, 
affirmed, C.C.A., 139 P.2d 1007. 

CaL—^Yokohama Specie Bank v. Uno- 
suke Higashi, 133 P.2d 487, 56 Cal. 
App.2d 709. 

Ga.—^Powell V. Harris, 147 S.B. 189, 
39 Ga.App. 295. 

HL—^Nilson Bros. v. Kahn, 145 N. 
B. 340, 314 Ill. 275—Hayes v. Dav¬ 
is, 30 N.EL2d 621, 307 IlLApp. 440. 

Tex—Poxworth-Galbraith Lumber 


Co. V. Thorp, CIr.App., 86 S.W.2d 
644. 

31 C.J. p 309 note 32. 

XmprovemexLt of land passes no 
form of title to it or interest in it, 
and the most the improver can claim 
is compensation.—^In re Binge's Es¬ 
tate, 105 P.2d 689, 5 Wash-ad 446. 
Ownership of fence erected on land 
of another see Fences 9 15 b. 

4a Mass,—Sudbury First Parish v. 

Jones, 8 Cush. 184. 

N.J.—Campbell v. Boddy, 14 A. 279, 
44 N.J.Bq. 244, 6 Am.S.R. 889. 

41. La.—Ouachita Parish School 
Board v. Clark, 1 So.2d 54, 197 La. 
131. 

31 C.J. p 310 note 36. 

42. XJ.S.—Milwaukee & St. P. R. Co. 
V. Kellogg, Iowa, 94 XJ.S. 469, 24 
L.Ed. 256. 

31 C.J. p 310 note 88. 

43. Fla,—^McCreary v. Lake Boule¬ 
vard Sponge Exchange Co., 183 
So. 7, 183 Fla. 740. 

44. Tex—^Long v. Cude, 12 S.W. 827, 
75 Tex 225. 

31 C.J. p 810 note 39. 
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45. Ohio.—Cleveland v. Slade, 4 
Ohio Dec. (Reprint) 194, 1 Clev.L. 
Rep. 106. 

46. N.D.—Stutsman v. State, 276 N. 
W. 387, 67 N.D. 618. 

47. Ala.—^Pirst Ave. Coal & Lumber 
Co. V. McWilson, 62 So. 631, 182 
Ala. 276. 

31 C.J. p 310 note 41 [a]. 

48. Ala.—^Marbury Lumber Co. v. 
Lament, 53 So. 773, 169 Ala. 33— 
Edgar v. State. 47 So. 295, 156 Ala. 
147. 

4a Ala.—^Marbury Lumber Co. v. 

Lament, 63 So. 773, 169 Ala. 33. 
Removal generally see infra 9 4. 

50. Tex—^Lind^ey v. Lewis, 84 S. 
W.2d 994, 125 Tex 630, reversing 
l^ewis V. Lindsley, Civ.App., 68 S. 
W.2d 648—Williamson v. Pye, Civ. 
App., 18 S.W.2d 707, 708, quoting 
Ooxpns Jtueis. 

31 aj. p 310 note 44. 

51. Tex—^Williamson v. Pye^ supra, 
quoting Corpus Juris, 

31 C.J. p 310, note 45. 
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showing a different intention such an impli¬ 

cation will not be drawn when a different intention 
is indicated by an express agreement between the 
parties,53 or by the interest of the party making the 
improvement or his relation to the title to the 
land and it is held in some cases that, regardless 
of whether or not the improvement is made with 
the consent of the landowner,55 only an express 
agreement will take the case out of the rule that 
the improvement belongs to him.56 Permitting im¬ 
provements as creating estoppel to claim title or 
deny title of person making improvements is con¬ 
sidered in Estoppel §§ 94-97. 

b. As between Occupant and Grantee, Pur¬ 
chaser, or Third Person 

Another person, such as a grantee or bona fide pur¬ 
chaser from the owner of the land, may have a title to 
improvements on the land superior to that of the oc¬ 
cupant who made them; but as against a person not 
showing a better title thereto, the occupant who made 
the improvements is entitled to them. 

An actual occupant of land is entitled to the im¬ 
provements he has made thereon, as against any¬ 
one who cannot show a better title,5^ but he is not 
entitled to them as against a grantee53 or bona fide 
purchaser®^ from the owner of the land if he was 
not entitled to them as against the owner; and even 
though an agreement giving him a right to the im¬ 
provements is effective as between him and the own¬ 
er of the soil, it will be ineffective as against a 
subsequent purchaser without notice nor can he 
claim the improvements as against a judgment cred¬ 
itor of the owner, of whose judgment he had no¬ 
tice at the time of making the improvements.®^ A 


84 

wife does not, by expending her individual funds 
ill improving property purchased by her husband 
with embezzled funds, acquire any title as against 
the owmer of the embezzled funds who has the su¬ 
perior equitable title under the doctrine of a con¬ 
structive trust.52 

§ 4. Removal 

a. In general 

b. Time of removal 

c. Improper removal or resistance of re¬ 

moval 

a. In General 

Subject to some Judicial and statutory variation, \t 
is generally considered that a person has a right to re¬ 
move improvements made by him on the land of an¬ 
other when, and only when, he Is the owner of the im¬ 
provements. The right of removal may be given by 
agreement, express or implied, between the landowner 
and the person making the improvement. 

If, in accordance with the rules considered supra 
§ 3, certain improvements made by one person on 
the land of another are regarded as personalty and 
as belonging to the person making them, they may 
be removed by him;®® and his right of removal 
cannot be affected by a recovery of the land by the 
owner or by a grantee or purchaser with notice,®^ 
nor can such removal be enjoined.®® If, on the oth¬ 
er hand, the improvements are made without the 
consent of the landowner or an agreement for their 
removal, so that they become a part of the realty 
and the property of the landowner, as considered 
supra § 3, they may not be removed by the person 
making them.®® This is especially true where it is 


52. Tex.—^Williamson v. Pye, supra, 
quotinsT Corpus giiris. 

31 C.J. p 311 note 46. 

53. Ky.—Montgomery County v. 
Bean. 82 S.W. 240, 26 Ky.L. 568. 

31 CJ. p 811 note 47. 

54. Wash.—^Wallace v. Wallace, 191 
P. 793, 112 Wash. 14. 

31 C.J. p 311 note 48. 

55. N.J.—Flint v. Flint 100 A. 764, 
87 N.J.Bq. 660, affirmed 102 A. 
1058, 88 N.J.Eq. 346. 

56L N.J.—Chard v. Chard, 146 A. 

184, 104 K.J.Bq. 443. 

57. Ill.—^Pearson v. Johnson, 130 
N.B. 742, 297 Ill. 417. 

31 C.J. p 311 note 49. 

B3m Cal.—^Yokohama Specie Bank v. 
Unosuke Higashi, 133 P.2d 487, 56 
Cal.App.2d 709. 

52- Ill.—Dart v. Hercules, 57 HI 
446. 

31 C.J. p 311 note 50. 

€Om N.J.—James Leo Co. v. Jersey 
City Bill Posting Co., 78 A. 1046, 
78 N.J.Law 150^FHnt v. Flint, 100 


A 754, 87 N.J.BQ. 560, affirmed 
102 A 1058. 88 N.J.Eq. 346. 
Character of notice required 

(1) It Is held that a person re¬ 
maining in continuous possession 
after erecting buildings under ar¬ 
rangement with the owner of the 
land was not required to do any¬ 
thing more to Impart notice to third ; 
persons of his claim and equity.— 
Lutton V. Steng, 227 N.W. 4l4. 208 
Iowa 1379. 

(2) By virtue of statute, however, 
an unrecorded claim to buildings 
erected on the land of another, un¬ 
der agreement with the owner, is 
void as against a subsequent pur¬ 
chaser.—^Louisiana Land & Pecan 
Co, V. Gulf Lumber Co., 64 So- 713, 
134 La. 784. 

61- N.C.—^Eaton v. Doubv 128 S.E. 
494, 499, 190 N.C 14, 40 AL.R, 
273, citing Corpus Jusls. 

31 C.J. p 311 note 62. 

62. Tex.—First State Bank of Ellin- 
ger V. Zelesky, Civ.App-, 262 S.W. 
190. 


63. Mo.—^Hollgreve v. Sobolewsky. 
31 S.W.2d 993, 998, 326 Mo. 412, 
citing Corpus Juris. 

81 C.J. p 311 note 66. 

64^ Mo.—^Hollgreve v. Sobolewsky, 
31 S.W.2d 993, 326 Mo. 412. 

31 C.J. p 311 note 56. 

65- La»—^Palfrey v. Martin. 3 La. 
40. 

Mo.—^Hollgreve v. Sobolewsky, 31 S. 

W.2d 993, 326 Mo. 412. 

Injunction against removal or de¬ 
struction of buildings or other 
structures generally see the C.J.S. 
title Injunctions § 68, also 32 O. 
J. p 148 note 2-p 149 note 17. 

66. W.Va.—Jones v. Shufflin, 31 S. 
B. 975, 45 W.Va. 729, 72 Am.SJEl. 
848. 

31 C.J. p 311 note 59. 

Sxoept under extraordinary dr- 
eumstanoes, permanent improvements 
made without the consent of the 
owner of the land may not be re-' 
moved.—^Adkins v. Hackworth, 130 
S.W.2d 774, 279 Ky. 352. 
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either expressly or impliedly agreed that the im¬ 
provement shall belong to the owner of the land 
and where by agreement the improvement is to re¬ 
main on the land and be paid for by the landowner, 
at the expiration of its use, the fact that the land- 
owner fails to pay for it does not justify its re¬ 
moval, unless the agreement so provides.®^ It is 
said, however, that although buildings erected on 
real estate become a part of the realty, it does not 
follow that under certain circumstances and con¬ 
ditions they may not be removed.®® 

According to a test sometimes applied, an im¬ 
provement may be removed, by a person making it 
bona fide under color of title, where it does not en¬ 
hance the value of the land,**® but not where it does 
enhance such value.*^^ 

One who is a mere trespasser may not remove 
improvements made by himself on the land of which 
he is in wrongful possession.^® Under some stat¬ 
utes, however, where improvements were placed on 
another’s land by a possessor in bad faith, the own¬ 
er of the soil may either keep them or require their 
removal or demolition and, subject to this op¬ 
tion,the possessor in bad faith has a right to 
remove the improvements.'^® After the owner of 
the soil on which the improvements were made has 
been divested of his ownership by expropriation 
proceedings, such a statute is no longer applicable 
to him and he can neither keep the improvements 
nor compel their demolition or removal;*^® and 


where the person making the improvements is a 
possessor in good faith, the owner of the soil has 
no right to demand the demolition of the improve- 

ments.77 

Mandatory injunction to compel removal of build¬ 
ings or other structures is considered in the* C.J.S. 
title Injunctions § 67, also 32 C.J. p 146 note 81-p 
148 note 1. 

By agreement. The right of removal may be giv¬ 
en by express agreement between the owner and 
the occupant,^® or by an agreement implied from 
the circumstances,^® as from the owner’s permission 
to make the improvements.®® 

Improvements made pendente life. One whose 
title is declared invalid may be allowed to remove 
improvements made pendente lite.®^ 

Structures on streets. Under a statute which 
gives a city the right to remove obstructions on any 
of its streets, a party who has erected structures 
on a street is entitled, in case of ejectment, to re¬ 
move them therefrom, provided no damage is done 
to the freehold in so doing, since he should be giv¬ 
en the right to do voluntarily what the city would 
have the right to do under the provisions of the 
statute.®® 

Improvements on adjoining land. An occupant 
who by mistake has made improvements partly on 
his own land and partly on adjoining land may®® 


Actual TUKtiw of supozior claim 
Claimant of real estate may not 
remove improvements made with ac¬ 
tual notice of the rightful owner’s 
superior claim.—^Hurley v. Hackney, 
260 S.W. 16, 208 Ky. 452. 

67. C.S.—re Bahl’s Ice Cream & 
Baking Co., D.CPa., 106 F. 086. af¬ 
firmed 203 F. 12. 121 C.C.A. 864. 

31 C.J. p 812 note 61. 

ea, W.Va,—State v. Andrews, 83 S. 

E. 1010. 76 W.Va. 233. 

69. Fla.—^McCreary v. Lake Boule¬ 
vard Sponge Exchange Co., 183 So. 
7, 183 Fla. 740. 

7a Ky.—McMillen v. BaUey. 106 S. 

W.2d 638. 260 Ky. 134. 

31 C.J. p 311 note 66 Ca]. 

71. Ky.-—McMillen v. Bailey, supra. 

72. U.S.—City of Laporte v. North¬ 
ern Trust Co., Ind., 187 F. 20, 103 
C.C.A 74. 

loiwa.—^Fischer v. Johnson. 76 N.W. 
668. 106 Iowa 181. 

TA La.—^Fradella v. Pumilia, 147 So. 
406,. 17,7 L^ 47—Peters v. Craw- 
.APP** So. 433—^Elrod v- 
Bart, App., 146 So. 707. 

7A Law—Venta v. Ferrara, 106 So. 
X 550, .195 La. 334—^Levy v. Clemons, 
App., 3 So4d 440. 


76. La.—^Venta v. Ferrara, 196 So. 
560. 106 La. 334—^Levy v. Clem¬ 
ons, App., 3 So.2d 440—Crowell- 
Spencer Lumber Co. v. Lynch, 2 
La.App. 198. 

7a La.—Ouachita Parish School; 
Board v. Clark, 1 So.2d 54, 197 La. 
131. 

77. La.—^Venta v. Ferrara, 196 So, 
560, 196 La. 334. 

7a Miss.—^Decreli v. McKee, 85 So. 

940, 83 Miss. 423. 

31 CJ. p 312 note 68. 

7a OkL—^Revell’s Estate v. Herron, 
106 P.2d 426, 187 OkL 618, 130 A. 
L.R, 1029, 

aa Me.—Osgood V. Howard. 6 Me. 

*462. 20 Am.I>. 322. 

31 C,J. p 812 note 70. 

Kaok of protest 

Where plaintiffs stood by without 
making any protest while defendants 
erected their garage on land which 
plaintiffs then owned, the title to 
the building did not pass with the 
determination* of the title to the land 
covered thereby, and defendants were 
given six months in which to remove 
the building.-^haney v. Bamford. 
91 Plttsb.Leg.J.. Pa., 108. 


6L Ky.—Upton v. Handley, 123 S. 
W. 1188. 

8a Ark.—^Little Rock v. Jeuryens, 
202 S.W. 46, 183 Ark. 126. 

Sa Mo.—^Matson v. Calhoun, 44 Mo. 
368. 

81 C.J. p 312 note 72. 

Corpus Juris Is oited in connec¬ 
tion with a statement that there were 
w equities between the original owners 
of adjoining lots, that is the one 
who built too generously and the 
other on whose land the house en¬ 
croached.—^Alamance Lumber Co. v. 
Edwards, 7 S.E.2d 497, 499, 217 N.C. 
251. 

PzooeedlngB to obtain Isawo for re¬ 
moval 

One who by mistaJee erects build¬ 
ing wholly or partly on adjoin¬ 
ing land of another, especially where 
both parties have been inlstaken aer 
to boundary lines, may by proceed¬ 
ings have leave to remove the bui^d- 
ing oh payment of any damage ab- 
cruing to the freehold by reason 
of his mistaken aotion.—McCreary v. 
Lake Boulevard 6ponge Exchange 
Co., 188 So. 7. 133 Fla 740. 

31 C.J^ p 811 note 69 Cb]. 
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and must^^ remove the part so made on adjoining 
land; and it has been held that the adjoining land- 
owner cannot keep the improvements extending on 
his land by paying the costs of construction.SS 

Waiver of right. A waiver of the right of re¬ 
moval wall not be presumed from the mere fact that 
the owner of the improvement allows it to remain 
on the land after he has parted with possession,®^ 
especially where the owner of the land makes no 
objection to its remaining there.®*^ 

b. Time of Bemoval 

A right of removaf may and should be exercised at or 
within the time fixed therefor by an unrevoked agreement 
or, if the time Is not so fixed, within a reasonable time. 

If the agreement providing for the removal of 
improvements fixes the time of removal, it must be 
complied with in this respect.®® Where there is no 
agreement®® or no time is fixed,®® or where, al¬ 
though it has been fixed, the owner of the land 
withdraws his consent that the improvements shall 
remain longer,®i they may be removed wdthin a 
reasonable time. If allowed to remain an unrea¬ 
sonable time, or if the occupant’s right to continue 
them is terminated by his own act, he is liable for 
damages done by him to the owner of the land in 
removing them,®® but not for the value of the im¬ 
provements.®® 

Revocation of right to continue improvements. 
If the owner of the land conveys his interest to a 
third person, it operates as a revocation of a license 
to continue the improvements on it; but the o>^- 
er of the improvements will not be affected thereby 
until notice, actual or constructive, is given to 
him;®^ and a license to make an improvement can¬ 
not be revoked so as to make the owmer thereof a 
trespasser for entering and removing the improve¬ 


ment after the license is revoked.®^ 

c. Improper Removal or Resistance of Remov¬ 
al 

An action of trespass or replevin lies against a per. 
son who, without right to do so, removes improvements 
which he has made on another’s land. Where there is a 
right to remove an improvement, and the owner of the 
land resists its removal or otherwise converts it to his 
own use, an action of trover or replevin may be main* 
talned against him. 

If a person making improvements on another’s 
land removes them without right to do so, he is 
guilty of a trespass.®® Also, if, after eviction, the 
former occupant enters and removes permanent im¬ 
provements which he has no right to remove, al¬ 
though made by him, the landowner may maintain 
replevin therefor.®^ Removal at improper time is 
considered supra subdivision b of this section. 

Where the person making an improvement has a 
right to remove it, and the owner of the land re¬ 
sists its removal, or otherwise converts it to his 
own use, he will be liable in trover to the maker 
of the improvement or his assignee,®® or an action 
of replevin will lie for its recovery;®® but a mere 
refusal or neglect on his part to deliver it, or to 
remove it from his premises, on a demand for that 
purpose, will not be evidence of a conversion.^ 

§ 5. Compensation 

The nature of the improvements, made by an oc¬ 
cupying claimant on the land of another person, for 
which he may properly claim compensation is stat¬ 
ed supra § 1; and other matters relating to such 
compensation, the right thereto, and the recovery 
or set-off thereof, are discussed infra §§ 6-14. 

Examine Pocket Parts for later cases. 


84. Lou —^UthoS V. Thompson, 146 
So. 161, 176 La. 599. 

85. La.—Gordon v. FahrenberiT, 26 
Xia.Ann. 366—^Blrod v. Hart, App., 
146 So. 797. 

88. Me.—Bussell v. Blchards, 11 Me. 
871, 26 Am.I>. 582. 

CoxpTLS Jiudji is oited In support of 
a holding: that there was no error in 
a finding: that the rig:ht of removal 
had not 6een forfeited.—City of. Sar¬ 
asota V. Dixon, 1 So.2d 198, 202, 146 
Fla. 869. 

87. Me.—^Russell v. Richards, 11 Me. 
371, 26 Axn.p. 532. ' 

8& Tex.—Williamson y. ■ Pye, Civ. 
App., 18 S.W.2d 707, ^708,' ghoting: 
Corpus Juris;' 

81 C.J. p 312 note 74. - 


89. Tex.—^Williamson v. Pye, supreu j 
quoting Corpus Juris. { 

81 C,J. p 312 note 75. 

9a Mo.—^Holtgreve v. Soholewsky, 
31 S.W. 998, 998, 826 Mo. 412, cit¬ 
ing Corpus Juris. 

Tex—Williamson v. Pye, Civ.App., 
18 S.W.2d 707, 708, quoting Oo^ 
pus Juris. 

31 C.J. p 812 note 76. 

Bemoval must ho within reasonable 
time 

Mich.—^Bzeppa v. Seymour, 203 N.W, 
62, 230 Mich. 439. 

91. Tex—Williamson v. Pye, Civ, 
App., 18 S.W.2d 707, 708, quoting 
Corpus Juris. 

! 31 C.J. p 812 note 76. 
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K.T.—^Miller v. Auburn & S. R. Co., 
6 Hill 61. 


98, IT.H.—^Dame v. Dame, 38 NT.H. 
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94. Mass.—Rising v. Stannard, 17 
Mass. 282. 
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98. W.Va.—State v. .Andrews, 83 S. 
B. 1010, 75 W.Va..233. 
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- -Right to Compensation in General 

a. Apart from statute 

b. Under statute 

c. As affected by time of making im¬ 
provement 

d. As affected by subsequent matters 

a. Apart from Statute 

(1) In general 

(2) Estoppel of owner 

(1) In General 

Independently of statute, an owner of land may be 
required, as a condition of obtaining equitable relief 
against a bona fide occupant of the land, to make com. 
pensation to such occupant for permanent Improvements 
made by him. This equitable rule follows a civU-law rule, 
but not the original rule at common law which recognizes 
no liability of an owner of land to pay for improvements 
made without his knowledge or consent. 

It is said that ordinarily a person is not entitled 
to reimbursement for improvements voluntarily 
made by him on the land of another, in the absence 
of an express contract requiring the landowner to 
pay therefor,2 and that while it is true in some 
cases that he is entitled to compensation for the 
improvements,2 the rule that he is so entitled is 
one of limited application.** More often, however, 
as considered infra in following subdivisions of this 
section, reference is made to express statutory pro¬ 
visions or to specific common law or equitable prin¬ 
ciples in determining whether or not there is a right 
to compensation for improvements. 

At common law. By the original rule of the 


common law, on the principle that a person is un¬ 
der no obligation to pay for unauthorized improve¬ 
ments made on his land, one making such improve¬ 
ments without the owner’s knowledge or consent 
was not entitled to compensation therefor even 
though he acted under a bona fide belief of owner- 
ship.5 As considered infra § 14, this rule has been 
modified in many jurisdictions to the extent of al¬ 
lowing a bona fide occupant to set off the value of 
permanent improvements against a claim for rents 
and profits or damages made by the owner of the 
land in a possessory action. 

Under civil law. Even prior to the modified 
common-law rule,® it was the rule under the civil 
law, on the broad principle of equity, that no one 
ought to enrich himself at the expense of another, 
that, where one made permanent improvements on 
land in his possession under a bona fide belief of 
ownership, he was entitled to full compensation 
therefor, less a fair compensation for rents and 
profits during the period of his occupancy, before 
the owner of the property could recover the same.^ 

In equity. Courts of equity, following the civil- 
law rule,® and applying the principle that he who 
seeks equity must do equity,® hold that where an 
owner of land is required to come into a court of 
equity to seek relief, as for instance, to recover the 
land or to obtain an accounting for rents and prof¬ 
its, he must make compensation to a bona fide occu¬ 
pant for permanent improvements made by such 
occupant, as a condition to his obtaining the re¬ 
lief sought,!® the occupant’s right to compensation 


2 . Gal.—Callnon y. Callnon, 46 P.2d 
988, 7 CaLApp.2d 676. 

Mo.—Jones v. Park, 271 S.W. -370, 
307 Mo. 462. 

Ky.—Key v. Hays, 166 S.W.2d 
850, 292 Ky. 423. 

imjiiBt enzidmieat from Impxovs- 
ments made on faith of iineiu 
fozoeahle contract 
The underlying theory of the un¬ 
just enrichment doctrine Is that, 
where one expends money and la¬ 
bor In the improvement of the prop¬ 
erty of another on the faith of an 
unenforceable contract, he is, on re¬ 
pudiation of the agreement by the 
owner, entitled to be reimbursed for 
improvements enhancing the value 
of the property.—^Hardgrove v. Bow¬ 
man, ll^ P.2d '336, 10 Wash.2d 1*36. 
4. Ky.—^Key v. Hays, 166 S.W.2d 
850, 292 Ky. 423. 

Only under extraordinary cironnu 
stances will compensation be al¬ 
lowed for permanent Improvements 
made without the consent of the 
owner of the land—Adkins v. 
Hackworth, 130 S.W.2d 774, 279 Ky. 
352. 


5. Ark.—^Buswell v. Hadfleld, 149 S. 

W.2d 555, 202 Ark. 200. 

Mich.—Bzeppa v. Seymour, 303 N. 

W. 62, 230 Mich. 439. 

Okl.—Feenberg v. Tulsa Chamber of 
Commerce, 361 P. 950, 128 Okl. 134. 
31 C.J. p 313 note 89—19 C.J. p 1247 
note 34, 

Acting at own peril 
At common law, he who placed im¬ 
provements on land did so at his 
peril, even though he acted in good 
faith.—Kester v. Bostwick, Fla., 16 
So.2d 201. 

Ifo right to conditional verdict 
In an action by an owner to re¬ 
cover possession of property, since 
the occupant could not recover for 
his improvements because his claim 
of title was through a void convey¬ 
ance by a married woman, he was 
not entitled to have a conditional 
verdict rendered to cover the amount 
of his improvements.—^Alexander v. 
Shalala, 77 A. 554, 228 Pa. 297, 139 
Am.S.R. 1004, 31 L..ILA.,N.S., 844, 20 
AnmCas. 1330. 


45, 47, 177 Ga. 316, quoting Corpus 
Juris. 

7. Fla.—Kester v. Bostwick, 16 So. 
2d 201. 

Ga.—^Harper v. Durden, 170 S.E. 46, 
47, 177 Ga. 216, quoting Corpus 
Juris. 

31 C.J. p 314 note 99. 

& Fla.—^Kester v. Bostwick, 15 So. 
2d 201. 

Mich.—^Rzeppa v. Seymour, 303 N. 
W. 62, 230 Mich. 439. 

9. Fla.—^Kester v. Bostwick, 16 So. 
2d 201. 

Tex.-^Mulholland v. Jolly, Civ.App., 
17 S.W.2d 1109, error refused. 
Wyo.—^Brewer v. Folsom Brothers 
Co., 6 P.2d 288, 43 Wyo., 433, re¬ 
hearing denied 7 P.2d 224, 4*3 Wyo. 
i517. 

31 C.J. p 314 note 2. 

la Ark.—^Buswell v. Hadfleld, 149 
S.W.2d 556, 202 Ark. 200—Sharpp 

V. Stodghill, 86 S.W.2d 934, 191 
Ark. 500, dissenting opinion 87 S. 

W. 2d 677, 191 Ark. 600. 

Fla—^Kester v. Bostwick, 16 So.2d 

201 . 


8. Ga.—Harper v. Durden, 170 S.E. 
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being governed by the particular facts of each 
case.^^ This right to compensation exists under the 
principles of equity independently of the statutory 
provisions which expressly grant it in certain ac¬ 
tions or in certain cases.^2 however, of an 

equitable nature only,13 and is enforcible only in a 
court of equity.1^ Hence, it can be invoked against 
a plaintiff only when he seeks to enforce some eq¬ 
uitable right,15 and the title and right to posses¬ 
sion must be determined before equity will allow 
for improvements.15 It has also been held that, if 
no claim is made for rents and profits, no allow¬ 
ance can be made for improvements.i^ The charge 
or equity for improvements is not a right, title, or 
interest in the land,i3 

(2) Estoppel of Owner 

A right to compensation for improvements arises by 
estoppel when, and only when, the conduct of the owner 
of the land in relation to the making of the Improvements 
Is such that it would be a fraud for him to take them 
without paying therefor. 

The right to compensation for improvements may 
arise by estoppel, even though the occupant is one 
not entirely in good faith, where the owner has by 
his conduct encouraged him to make such improve¬ 
ments or has so conducted himself while they were 
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being made as to make it a fraud in him to take 
them without paying therefor ;13 and under such 
circumstances a court of equity may deny him the 
right to recover the land and compel him to sur¬ 
render his title on receiving compensation.^® Thus 
an occupant is entitled to compensation for im¬ 
provements which he makes in good faith on assur¬ 
ances by the holder of an outstanding title that it 
will not be vitalized ;3i or where the owner has 
been guilty of fraud or gross laches in not making 
his title known to the occupant after he has notice 
that the latter is improving the property under a 
claim of title or where he is mduced by the 
owner to settle on and improve the lands.33 On 
the other hand, there is no estoppel in the absence 
of conduct on the part of the owner showing such 
a manifest intent to deceive as to amount to con¬ 
structive fraud.34 Mere silence or acquiescene on 
the part of the owner will not give rise to an es¬ 
toppel if he had no knowledge of the making of 
the improvements at the time they were made,25 or 
if the occupant himself knew at the time of mak¬ 
ing the improvements that the land belonged to an¬ 
other, and that he had no title to it;^® neither is 
the owner estopped by the fact that he acquires 
knowledge of the improvements after they have 


Ill,—Hayes v. Davis. 30 N.B.2d 521, 
307 I11.APP. 440. 

Md.—Harwick v. Harvey, 148 A. 592, 
158 Md. 437, 68 A.I 1 .R. 284. 

Mich.—Acker v. Weadel, 210 N.W. 

212, 236 Mich. 374. 

Ohio.—Ryan v. Cincinnati Model 
Homes Co., 25 Ohio N.P.,N.S., 574. 
Pa.—Persson v. Drake, 3 Monroe Li. 
R. 42. 

Tex.—Mulholland v. Jolly, Civ.App., 
17 S.W.2d 1109, error refused. 

31 C.J. p 314 note 2. 

11. N.Y.—Lyons Nat Bank. v. Shu¬ 
ler, 92 N.E. 800, 199 N.Y. 405. 
BiSTlit denied on facts 

(1) Where plaintiff, without con¬ 
tract with plaintiff’s mother but 
with her oral consent, entered into 
possession of mother's lot and erect¬ 
ed filling station thereon, knowing 
that lot belonged to mother, and 
mother had borrowed money to pay 
part of initial cost of station with¬ 
out making demands on plaintiff, 
and plaintiff made improvements 
and performed labor on lot without 
request by mother and with no ap¬ 
parent expectation of payment from 
her, plaintiff, who was out of pos¬ 
session at time of suit against moth¬ 
er, could not recover value of im¬ 
provements on theory of restitution. 
—Diver v. Diver, 295 N.W. 18, 236 
Wis. 274. 

(2) Lessor was not liable for con¬ 
tractor's improvement of property 
for sublessee, wherO lease required 


improvement of property in addition 
to cash rent, as the lessor received 
nothing but the rent and was not 
enriched by the transaction.—Coen 
& Conway v. Scott County Sav. Bank, 
218 N.W. 325, 206 Iowa 483. 

12. Mich.—Rzeppa v. Seymour, 203 
N.W. 62, 230 Mich. 439. 

Tex.—Mulholland v. Jolly, Civ.App., 
17 S.W.2d 1109, error refused. 

31 C.J, p 314 note 5. - 

13. Mo.—^Lester v. Tyler, 69 S.W.2d 
633. 

31 C.J. p 315 note 6. 

14. Ark.—McDonald v. Rankin, 122 
S.W. 88, 92 Ark. 173. 

Okl.—Reuck v. Green, 202 P. 790, 84 
Okl. 131, 

15. Ark.—Bus well v. Hadfield, 149 
S.W.2d 556, 202 Ark. 200. 

31 C.J. p 315 note 7. 
la N.J.—Foley v. Kirk, 33 N.J.Eq. 
170. 

17. Ark.—^Wallace v. Snow, 124 S. 

W.2d 209, 197 Ark. 632. 

31 C.J. p 315 note 9. 

la Tex.—Aman v. Cox, Civ.App., 
164 S.W.2d 744. 

Lien see infra S 13. 

19. Ill.—Clin V. Reinecke, 168 N.E. 
676, 336 HI. 530, reversing 246 IlL 
App. 184. 

Mich.—Whitehead v. Barker, 284 N. 

W. 629, 288 Mich. 19. 

31 C.J. p '321 note 10, p 333 note 90. 
ga IlL—Olin V. Reinecke, 168 N.E. 
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67S, 33$ lU. 530, reversinsr 346 UI. 
App. 184. 

31 C.J. p 334 note 91. 

21. Mo.—Richmond v. Ashcraft, 117 
S.W. 689, 137 Mo.App. 191. 

22. U.S.—McClaskey v. Barr, C.C. 
Ohio, 62 P. 200. 

31 C.J. p 834 note 93. 

23. N.C.—Gray v. Davis, 113 S.E. 
597, 184 N.C. 95. 

31 C.J. p 334 note 94. 

Where aunt was misled by ezpreS- 
sloxLs of nieoe^ who was to receive 
half of aunt’s estate, into expending 
most of her savings in building a 
home on niece's land, the aunt, al¬ 
though not entitled to specific per¬ 
formance, could recover any in¬ 
crease in value which the expendi¬ 
ture which she made brought to the 
niece’s land.—Chamberlain v. Pres¬ 
ton, 182 A 579, 170 Md. L 

24. Mich.—Whitehead v. Barker, 
284 N.W. 629, 288 Idlch. 19. 

Casa of estoppel held not made 
out . under this rule.—^Pakulski v. 
Ludwicsewski, 289 N.W. 231, 291 
Mich. 502. 

25. W.Va.—Hall v. Hall, 5 SE, 260, 
30 W.Va. 779. 

31 C.J. p '334 note 95. 

26. U.S.—Steel v. St Louis Smelt¬ 
ing & Refining Co., Colo., 1 S.Ct. 
389, 106 U.S. 447, 27 L.Ed. 226. 

31 C.J. p 834 note 96. 
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been completed and fails to notify the occupant of 
his title,27 or by the fact that he omitted to sue for 
the land until the occupant sought to quiet his ti- 
tle,28 or that the occupant offered to convey to him 
if he would pay what the occupant was out.^^ It 
has also been held that, even though he has knowl¬ 
edge that improvements are being made, he is not 
estopped from contesting the occupant’s claim for 
improvements, if, under a mistaken belief as to the 
location of his land, he does not know that they are 
being made on his land.^® Where the owner noti¬ 
fies the occupant of his title, he is not estopped be¬ 
cause he takes no steps to prevent the latter from 
proceeding with his improvements, where the own¬ 
er’s delay in resorting to law to oust the occupant 
is due to certain negotiations between the parties 
in reference to a purchase of the land by the oc- 
cupant®^ So, also, where the owner notifies the 
occupant, he need not investigate further to ascer¬ 
tain the rights of third persons who may be ad¬ 
vancing money for the improvements.^^ 

b. Under Statute 

Statutes expressly granting, In casea within their 
terms, to bona fide occupants a right to compensation for 
Improvements made by them on lands of other persons 
have been enacted in many states; but these statutes 
vary considerably in the different states, and there is 
a divergence of views as to whether or not they are to be 
construed strictly or liberally and as to whether they 
do or do not operate retrospectively. 

The reason and justice of recognizing better¬ 
ment rights,23 as well as the harshness and inequity 
of the common law in many cases,has resulted 
in many, perhaps most, jurisdictions in the enact¬ 


ment of statutes generally known as “betterment 
acts,’' or as “occupying claimant laws,”25 which ex¬ 
pressly grant,26 and in some cases enlarge,27 the 
rights of bona fide occupants in respect of compen¬ 
sation for improvements. The legislation on this 
subject varies considerably in the dilferent juris¬ 
dictions,2 8 and hence the adjudications on the ques¬ 
tion of what circumstances will justify a judgment 
for compensation vary too with the diverse lan¬ 
guage of the statutes and, in some measure, in con¬ 
sequence of judicial disagreements regarding the 
equitable principles applicable to the subject.22 The 
general effect of the statutes, however, is to compel 
the owner of the land to pay to the bona fide oc¬ 
cupant the amount due for improvements over and 
above the value of rents and profits during the pe¬ 
riod of occupancy, as a condition to his recovery 
of, or entry on, the land, whether by ejectment, 
trespass to try title, or other possessory proceed¬ 
ing,^® or as a condition to his recovery in a suit 
against the occupant for removing the improve¬ 
ments.^^ The constitutionality of these statutes 
has generally been upheld.'* 2 
Basis and object of statutes. These statutes are 
generally declaratory of the general maxim that he 
who seeks equity must do equity, ^2 and are based 
on the obvious principle of justice that the owner 
of land has no just claim to anything except the 
land itself and fair compensation for damage and 
loss of rent,-*4 and it is generally their object to 
recognize the existence of the equitable right to 
compensation for improvements and to give a legal 
remedy for its enforcement where none existed 
before.^® 


ar. W.Va.—Hall V. Hall, 5 S.E. 260, 
SO W.Va. 779. 

28. Mo.—Richmond v. Ashcraft, 117 
S.W. 689, 137 Mo.App. 191. 

28. Mo.—^Richmond v, Ashcraft, su¬ 
pra. 

30. Tex.—^Daugherty v. Yates. 35 S. 
W. 937, 13 Tex.Civ.Apa?. 646. 

31 C.J, p '334 note 1. 

31. Mo.—Brown v. Baldwin, 25 S. 
W. 858, 121 Mo. 106. 

3X U.S.—^Armstrong- v. Ashley, D. 
C., 27 S.Ct 270, 204 U.S. 272, 51 
L..Bd. 482. 

33. Ark.—McDonald v. Rankin, 122 
S.W. 88, 92 Ark. in. 

34. Mass.—Sunter v. Sunter, 77 17. 
S3. 497, 190 Mass. 449. 

85. Statutes providing for lien 
<1) Statutes which provide that a 
bona fide occupant making lasting 
improvements in good faith shall 
have a Uen on the estate recovered 
by the true owner to the extent that 
his improvements have increased 
the value of the land are ''better^ 


ment acts** and are also called **oc- 
cupying claimant acts.*’—^Black Li.D. 

(2) It is said t^at they are called 
“betterment** or “occupant** statutes, 
-^ones V. Great Southern Pireproof 
Hotel Co., Ohio, 86 F. 370, 30 

C.C.A. 108, certiorari granted 19 S. 
Ct 885, 173 U.S. 704, reversed on 
other grounds *20 S.Ct 690, 177 U.S. 
449, 44 L.S3d. 842. 

(*3) Lien generally sed infra S 18. 

36. Ark.—Crowell v. Seelbinder, 49 
S.W,2d 389. 185 Ark. 769, 83 A.L.R. 
788. 

La.—^Myers v. Burke, App., 189 So. 
482, 

Mo.—Rains v. Moulder, 90 S.W.2d 
81, 338 Mo. 275. 

Okl.—^Feenberg v. Tulsa Chamber of 
Commerce, 261 P. 950, 128 Okl. 134. 
31 O.J. p 315 note 20. 

37. Ga.—Tennessee, A. & G. Ry. Co. 
V. Zugar, 18 S.B.2d 758, 193 Ga. 
386, reversing Zugar v. Tennessee, 
A & G. R. Co., 16 S.B.2d 149, 65 
Ga.App. 658, vacated 19 S.B.2d 436, 
67 Ga.App, 41. 
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81 C.J. P 315 note 20—1# C.J. p 124T 
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38. Mo.—^Richmond v. Ashcraft, 117 
S.W. 689, 137 Mo.App. 191. 

39. Mo.—^Richmond v. .Ashcraft, su¬ 
pra. 

4a Ga.—Walton v. Sikes, 141 S.E. 

188, 165 Ga. 422. 

31 C.J. p 316 note 26. 

41. Tex.—Long v. Cude, 12 S.W. 
827, 75 Tex. 225. 

42. CS^a.—^Ayer v. Chapman, 95 S.E. 
257, 147 Ga 716. 

19 C.J. p 1248 note 51. 

Due process of law see, Constitution¬ 
al Law S 647 c. 

Impairment of vested rights see 
Constitutional Law S 234. 

43. Mass.—Sunter v. Sunter, 77 N. 
E. 497; 190 Masa 449. 

44. N.a—r^>rltchard v. Williams, 96 
&E. 733, 176 N.C. 108. 

45. N.H.-*Phelan v. Adam, 108 A. 
814, 7.9 N.H. 848., , 

81 CJ. p 317 note 80. 
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Construction, It is held, on the one hand, that 
a statute granting a right to compensation for im¬ 
provements should be strictly construed because it 
is in derogation of the common law,^® and, on the 
other hand, that it should be liberally construed be¬ 
cause it is remedial in character,^ or notwith¬ 
standing the fact that it is in derogation of the 
common law.^s It should not receive a technical 
construction which will interfere with its purpos¬ 
es,^® nor should the equitable right recognized by it 
be defeated by the application of unnecessary tech¬ 
nical rules.50 

Retroactive operation. Although there is author¬ 
ity to the effect that such a statute does not oper¬ 
ate retrospectively,51 and does not affect the rights 
of the parties where the improvements were made 
before it was enacted,®^ it is generally held that an 
occupying claimant or betterment act may operate 
retrospectively as to improvements made before its 
enactment,55 and may affect suits pending at the 
time of its passage.®^ 

Application of statute generally. The existence, 
validity, and extent of the occupant’s claim under 
such a statute must be tested by the statute, viewed 
in the light of the general principles of equity,®® 
and one who claims compensation for improvements 
under a statute must bring himself within its 
terms.®® Such statutes have no application to a judg¬ 
ment creditor seeking to enforce his lien on the land 
on which improvements have been made.®*^ Although 
there is some authority to the contrary,®® the right 
of - the occupying claimant to compensation under 
the statute generally is not limited to the setting off 


§ 6 

of the value of the improvements against rents and 
profits where claimed, and he may avail himself of 
the right where recovery of the land is sought, al¬ 
though rents and profits are not claimed,®® nor is 
it dependent on estoppel of the owner of the fee.®® 
Particular essentials of right to compensation arc 
considered infra § 7. 

c. As Affected by Time of Making Improve¬ 

ment 

Ordinarily, compensation may not be recovered for 
improvements made after the commencement of an action 
by the owner to obtain possession of the land. 

As a general rule the right of defendant in a pos¬ 
sessory action to recover for improvements is limit¬ 
ed to those made prior to the commencement of the 
suit,®i and it has been held that this rule applies, 
although the improvements were made under a con¬ 
tract previously entered into,®® but this has been 
denied,®® and it has also been held that there may 
be recovery for improvements made pendente li- 
te.®4 Time of making improvement as affecting 
particular essentials of right to compensation is 
considered infra § 7. 

d. As Affected by Subsequent Matters 

An occupying claimant’s right to compensation for 
Improvements from the owner of the fee continues after a 
utility company has acquired an easement in the land by 
condemnation proceedings; and it may continue after 
the claimant has contracted to purchase the land, pro¬ 
vided the contract Is to purchase a title encumbered by 
hla claim to compensation and does not contain an ad¬ 
mission of the seller’s ownership during the time the 
claimant occupied and Improved the land. 

The right of an occupying claimant who has 


statute recognizee xlgUt having 
origin in principles of equity.-— 
Maxey v. Patterson, Tex.Civ.App., 82 
S.W.2d 386, error dismissed. 

Statute affords aa eqnltahle right 
Mich.—Taylor v. Hurd, 292 N.W. 862, 
293 Mich. 425. 

48, Ga.—^Tennessee, A. & G. Ry. Co. 

V. Zugar, 18 S.E.2d 738, 193 Ga. 
386, reversing Zugar v. Tennessee, 
A. & G. R. Co., 16 S.E.2d 149, 65 
Ga.App. 638, vacated 19 S.E.2d 436, 
67 Ga.App. 41. 

Contra Walton v. Sikes, 141 S.B. 
188, 165 Ga. 422. 

31 aj. p 317 note 82. 

47- Iowa.—Benton v. Dumbarton 
Realty Co., 143 N.W. 586, 161 Iowa 
600. 

Mo.—Cox V. McDivit, 28 S.W. 697, 
125 Mo. 358. 

48. Wyo.—Walther v. Steward, 88 
P.2d 475, 64 Wyo. 160. 

49- Mich.—^Taylor vi Hurd, d92 N. 

W. 862. 393 toch. 425. ; ' J 

50i Tex.—Maxey, y. jPatte^<?^^Ciy, 


App., 82 S.W.3d 386, error dls-, 
missed. 

51. Ala.—^Boyce v. Holmes, 2 Ala. 
54. 

31 C.J. p 317 note 36. 

52, Me.—^Folsom v. Clark, 72 Ma 
44. 

19 aJ. p 1248 note 63—31 C.J. p 317 
note 36 [a]. 

63. Ga.—MUls v. Geer, 36 S.E. 678, 
111 Ga 276, 52 LuR.A. 934. 

31 C.J, p 317 note 37. 

64, Ky.—^Fowler v. Halbert, 4 Bibb 
152. 

Contra Whitledge v. Wait, Ky.Dec. 
336, 2 Am.D. 721. 

19 C.J. p 1248 note 54—31 C?.J. p 317 
note 38. 

55. Iowa.—Craton ▼. Wright, 16 
l^owa 133. 

sa Ill.—^Maynard v. Stevens, 19'N. 

B.2d 675, 870 Ill. 694. / 

Iowa.—^Bigelow v. Indetnnity Ins. 
Ca . of North America, 221 N.W, 
661, 20^ Iowa 884. 

La* —^Yellow^, Pine Lumber Co. v. 
M^lscalcq,, App,, 9 So.2d 320. 


Mass.—^Anderson v. Connolly, 36 N. 

R2d 404, 810 Mass. 5. 

31 C.J. p 317 note 47. 

67- Va—^Flanary v. Eane, 46 S.R 
312, 681, 102 Va 647. 

58b Tenn.—^Aiken v. Suttle, 4 Lea 
108. 

31 C.J. p 317 note 48. 

89. Tex.—^Dom v. Dunham, 24 Tex. 
366. 

31 C.J. p 317 note 49. 

6a Ohio.—Dakin v. Leckllder, 19 
Ohio Cir.Ct 254. 10 Ohio Cir.Dec. 
308. 

61. Ark.—^McDonald v. Rankin, 122 
S.W. 88. 92 Ark. 173. 

81 C.J. p 817 note 51. 

Pendency of action as affecting good 
faith in making improvements see 
infra 5 7 b (4) <b) cc. 

62. IlL—Haslett v. Crain, 86 HI 
129. 

63. Wis.—^Dorer v. Hood, 88 N.W. 
1099, 113 Wia 607. 

64. Kir.—^Taylor v. Whiting, 9 Dana 

a®9.^ 
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made improvements in good faith to recover com¬ 
pensation therefor from the fee-simple owner of 
the land continues, notwithstanding a utility com¬ 
pany has acquired an easement in the land by con¬ 
demnation proceedings and has deposited in court 
a fund against which both the occupying claimant 
and the owner of the fee may assert their respec¬ 
tive rights.®® An occupant who claims by virtue 
of possession and improvement may contract to 
purchase the title without altering the character of 
his occupancy or his right to compensation for im¬ 
provements, if the terms of the contract show that 
the intention was to purchase and sell a title en- 
cmnbered by such claim;®® but a claim for im¬ 
provements will be considered as abandoned if the 
occupant enters into a contract of purchase with 
the true owner which admits that the latter was the 
owner of the land at the time that the occupant 
was living on it.®^ Waiver or loss of right gener¬ 
ally is considered infra § 9. 

§ 7. -Essentials of Right 

a. In general 

b. Good faith 

c. Possession 

d. Color or claim of title 
a. In Oeneral 

Comprehensively stated, It Is essential to the right of 
an occupant to compensation for improvements made by 
him on the land of another person that the Improvements 
shall have been made In good faith while in adverse 
possession of the land under color or claim of title; that 
they be of a permanent character and enhance the value 
of the land; that they be retained by the owner of the 
land; and that they be wholly on the land of the person 
from whom compensation Is claimed. 

As a general rule in order that one may recover 
compensation for improvements made on another's 


land, even in a court of equity, it is necessary that 
he shall have made such improvements in good 
faith while in bona fide adverse possession of the 
land under color of title.®® There must be three 
concurrent essentials: (1) The occupant must have 
made the improvements in good faith. (2) He 
must have been in possession adversely to the title 
of the true owner. (3) His possession must have 
been held under color or claim of title.®® It has 
also been stated that the three important elements 
underlying the award of compensation for improve¬ 
ments made by an occupant are those of good 
faith, the innocent mistake of the occupant, and 
that the true owner seeks the aid of equity.*^® 

It is necessary that the improvements be perma¬ 
nent and beneficial to the owner of the land, as con¬ 
sidered supra § 1, and that they be retained by 
him.7^ Also, it is necessary that the improvements 
be on the land of the person from whom compen¬ 
sation is claimed and not wholly*^® or partly*^® on 
the land of another person. 

b. Good Faith 

(1) Necessity and effect 

(2) What constitutes generally 

(3) As affected by mistake as to bound¬ 

ary or location 

(4) As affected by ignorance, knowledge, 

or notice of adverse claim or ti¬ 
tle 

(1) Necessity and Effect 

A right to compensation for improvements may exist 
where they were made in good faith but, with some ex¬ 
ceptions, not where they were made in bad faith. 

It is a general rule that an occupant of another's 
land is entitled to compensation for improvements 
made by him on the land when,74 and only 


65. Mo.—^Rains v. Moulder, 00 S.W. 
2d 81, SSS Mo. 275. 

66. Me.—^Kelley v. Kelley, 23 Me. 
192. 

67. N.H.—^Phelan v. Adam, 108 A. 
814, 79 N.H. 348. 

31 C.J. p ‘83'4 note 6. 

ea TJ.S.—Christian v. Waialua Asrr. 
Co., aCAHawaii, 93 F.2d 603, 616, 
Quoting: Oorpns Juris, rehearing: 
denied 94 F.2d 806, certiorari 
grranted 58 S.Ct 949, 304 U.S. 53'3, 

82 LkSd. 1523, and reversed on oth¬ 
er g:rounds 59 S.Ct. 21, 305 U.S. 91, 

83 Li.Bd. ‘60, rehearing: denied 59 
S.Ct, 240, 305 U.S. 673, 83 LEd. 
436. 

Ky.—Kelly v. Kelly, 168 S.W.2d 339, 
341, 293 Ky. 42, Quoting: Oorpns 
Juris. 

N.C.—Baton v. Boub, 123 S.B. 494, 


499, 190 N.C, 14, 40 ALi.R. 273, 
quoting: Corpus Juris. 

■31 C.J. p 319 note 98. 

eo. U.S.—Christian v. Waialua Agr. 
Co., C.C.AHawaii, 93 F.2d 603, 616, 
quoting Corpus Juris, rehearing 
denied 94 F.2d 806, certiorari 
granted 58 S.Ct 949, 304 U.S. 553, 
82 Ij.Ed. 1523, and reversed on 
other grounds 59 S.Ct 21, 305 U. 
S. 91, 83 L.Ed. 60, rehearing de¬ 
nied 59 S.Ct 240, 306 U.S. 673, 83 
L.Ed. 436. 

Ky.—Kelly v. Kelly, 168 S.W.2d 339, 
341, 298 Ky. 42, quoting Corpus 
Juris. 

70. N.T.—^Lyons Nat. Bank v. Shu¬ 
ler, 93 N.B. 800, 199 N.T. 405. 

71. U.S.—Christian v. Waialua Agr. 
Co., C.aA.Hawail, 93 F.2d 603, 616, 
quoting Corpus Juris, rehearing 
denied 94 F.2d 806, certiorari 
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granted 68 S.C!t. 449, '$04 U.S. 553, 
82 L.Ed. 1523, and reversed on oth¬ 
er grounds 59 S.Ct. 21, 805 U.S. 
91, 83 L.Ed. 60, rehearing denied 
59 S.Ct 240, 305 U.S. •67'3, 83 L. 
Ed. 436. 

31 C.J. p 320 note 5. 

Owner’s right of election see infra 

5 10 . 

72- La.—^Uthoir V. Thompson, 146 
So. 161, 176 La. 599, 

Tenn.—Staub v. Sewanee Coal, Coke 
4k Land Co., 205 S.W. 320, 140 
Tenn. 505. 

7a. La.—^Uthoir V. Thompson, 146 
So. 161, 176 La. 599. 

74. Ark.—Riddle v. Williams. 166 S. 

.W.2d 893, 204 Ark. 1047—Wilkins 
V. Maggard, 70 S.W.3d 1003, 190 
Ark. 533. 

Ga.—^Lanier v. Graham, 177 S.B. 574, 
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when, *^5 he has been a bona fide possessor and has 
made the improvements in good faith, believing his 
title to be a legal one, and when the other essen¬ 
tials of the right to compensation exist, as consid¬ 
ered supra § 1 and subdivision a of this section, 
and infra subdivisions c, d of this section. 

Occupant in bad faith. An occupant who holds 
in bad faith is not entitled to any compensation for 
improvements,*^® except to the extent that he is 
given the right thereto by statute,*^*^ or by some act 
of estoppel on the part of the owner of the land, 
as considered supra 6 a (2), and except to the ex¬ 
tent that the improvements were necessary to pro¬ 
tect or preserve the property.*^® Under some stat¬ 
utes which give the owner of the property the right 
of electing to have the improvements removed or 
to keep them, as considered supra § 4 a, on paying 
the improver therefor, a possessor of land in bad 
faith, whether the bad faith is technical or moral, 
is entitled to recover from the owner of the soil 
only for those improvements of which the owner 
may order the removal, but which he elects to re¬ 


tain;"® and he cannot recover for improvements, 
such as ditching, wells, clearing, etc., which are in¬ 
separable from the soil,®® except as to the amount 
expended for the preservation of the property;®^ 
and he has been g^ven an allowance for money ex¬ 
pended for taxes.®2 It has also been held that one 
who has made improvements may set them off 
against the owner’s claim for rents and profits or 
damages to the extent that such rents and profits 
have been increased thereby, even though he has 
not acted in such good faith as to entitle him to any 
further allowance under the statutesand that he 
may offset expenses incurred in useful improve¬ 
ments of whatsoever kind, to the extent that the 
owner is thereby benefited.®^ A possessor in bad 
faith may also be allowed to recover for improve¬ 
ments made under authority of a decree of court.®® 

(2) What Constitutes Generally 

Good faith on the part of an occupant of land claim¬ 
ing compensation for improvements requires his honest 
and reasonable belief in his title and ownership. 

Good faith, within the meaning of the rule giving 


576, 179 Ga. 744, citin^r Corptui Ju- 
zis. 

Ill.—Clark V. Leavitt, 168 N.E. 638, 
335 Ill. 184. 

Ky.—bowe V. Arnett, 45 S.W.2d 12, 
241 Ky. 768—Lewis v. Kash, *38 S. 
W.2d 978, 239 Ky. 117—McCamp- 
bell V. McCampbell, 260 S.W. 122, 
198 Ky. 816. 

La.—Venta v, Ferrara, 196 So. 550, 
195 La, 334—Peters v. Crawford, 
App., 1S5 So. 716. 

N.C.—Rogers v. Timberlake, 26 S.B. 
2d 167, 223 N.C. 69—Metropolitan 
Life Ins. Co. v. Allen, 179 S.E. 15, 
208 N.C. 13. 

Pa.—Persson v. Drake, 3 Monroe L. 
R 42. 

Tenn.—Griffiths v. Ogle, 6 Tenn.App. 
695. 

Tex.—^Williams v. Davis, Clv.App., 
133 S.W.2d 275—Brooks v. Zorn, 
Civ.Apj?., 24 S.W.2d 742, error dis¬ 
missed—West Lumber Co. v. 
Chessher, Civ.App., 146 S.W. 976, 
error refused. 

31 C.J. p 320 note 7. 

Attitude of oonxtB 

(1) The court is liberal in favor 
of innocent purchasers and persons 
holding under a bona fide claim of 
right in allowing compensation for 
enhanced value arising from im¬ 
provements.—Hurley v. Hackney, 
260 S.W. 16, 202 Ky. 452. 

(2^ The courts are emphasizing 
more and more the question of good 
faith on the part of the person im¬ 
proving the property.—Chenoweth v. 
Bullitt, 6 S.W.2d 1061, 224 Ky. 6^8. 

75* U.S.—Bank of California, Na¬ 
tional Ass% CLC.A.OP.;- 132 F.2d 
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769, affirming, D.C., In re Western 
Bond & Mortgage Co., 44 P.Supp. 
*89. 

Ark.—^Ferguson v. Hudson, 220 S.W. 
306, 14*3 Ark. 187. 

Ky.—Kentucky River Coal Corpora¬ 
tion V. Combs, 107 S.W.2d 241, 269 
Ky. 365—Tuck v. Sharer, 28 S.W. 
2d 22, 234 Ky. 296. 

Mich.—Pakulski v. Ludwiczewski, 
289 N.W. 231, 291 Mich. 602. 

Mo.—Gray v. Clement, 246 S.W. 940, 
296 Mo. 497. 

Neb.—Ohme v. Thomas, 279 N.W. 
480, 482, 134 Neh. 727, citing Cor¬ 
pus Juris. 

N.C.—^Harrison v. Darden, 28 S.B. 

2d 860, 223 N.C, 364. 

Va—Truslow v. Ball, 186 S.B. 71, 
166 Va 608—Roberts Coal Co. v. 
Corder Coal Co., 129 S.R 341, 143 
Va 133. 

Wyo.—Casper Nat. Bank v. Swanson, 
281 P. 812, 42 Wyo. 113. 

31 C J. p 320 note 7, p 327 note 74. 
Bight depsudest ou good faith 
I The right of the occupant to com¬ 
pensation does not depend on the in¬ 
trinsic goodness of his title, but on 
the good faith of his possession and 
' claim of title.—Dom v, Dunham, 24 
Tex. 366—Saunders v. Wilson, 19 
Tex. 194. 

Ta Maas.—Macdonald v. Page Co., 
162 N.B. 364, 264 Mass. 199. 

31 C.J. p 321 note 8. 

WUlful ‘trespasser 

U.S.—Superior Oil* Co. v. Harsh, D. 

C.nL, 60 P.Supp. 358. 

Tex,—Taylor v. Higgins Oil & Fuel 
Co., Civ.App., 2 S.W.2d 288, error 
dismissed. 


Beckless trespMser 

There is clearly no reason why a 
reckless trespasser should be per¬ 
mitted to enter on another’s prop¬ 
erty, make improvements, and then 
force owner to pay for them.—Su¬ 
perior Oil Co. V. Harsh, D.CIll., 60 
F.Supp. 358. 

Trespasser without color or claim 
of title see infra subdivision d of 
this section. 

77. La.—Gibson v, Hutchins, 13 La. 
Ann. 545. 68 Am.D. 772. 

31 C.J. p 321 note 9. 

78. La.—Gibson v. Hensley, 8 La. 
App. 409—^De Bellevue v. Couvil- 
lion, 3 La.App. 568. 

31 C.J. p 321 note 11. 

79. La.—Ouachita Parish School 
Board v. Clark. 1 So.2d 64, 197 La 
131—^Hennen v. Hennen, 142 So. 
129, 174 La. 929—Levy v. Cleip- 
ons, App., 3 So.2d 440—^Peters v. 
Crawford, App., 199 So. 433. 

31 C.J. p 321 note 13. 

80. La.—^Hennen v. Hennen, 142 So. 
129, 174 La. 929. 

31 C.J. p 321 note 14. 

81. La.—^Hennen v. Hennen, supra. 
31 C.J. p 321 note 16. 

88. La.—Larido v. Perkins, 61 So. 

728, 132 La. 660. 

31 C.J. p 321 note 16. 

83. Ga.—^Tripp v. Pausett, 21 S.R 
572, 94 Ga. 330. 

31 C.J. p 321 note 17. 

8A La.—Succession of Landry, 54 
So. 870, 128 La. 333. 

31 C.J. p 321 note 18. 

88. Tenn.—Schink v. Haynie, 2 
Tenn.Ch.A. 571. 
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an occupant in good faith a right to compensation 
for his improvements, depends on the circumstanc¬ 
es of the particular case in which it is asserted 
but stated generally it must be an honest belief on 
the part of the occupant that he has secured a good 
title to the property in question and is the rightful 
owner thereof,®^ and that there are no adverse 
claims;^® and for this belief there must be some 
reasonable grounds such as would lead a man of 
ordinary prudence to entertain it.^^ Another gen¬ 
eral statement is that the requisite good faith means 
an honest intention to abstain from taking any un- 
conscientious advantage of another, even through 
the forms and technicalities of law, together with 
an absence of all information or belief of facts 
which would render the transaction unconscien- 
tious.®® It is held that the “good faith” of a pur¬ 
chaser of land, as employed in a statute allowing 
compensation for improvements made by such a 
purchaser, is not used in the technical sense applied 
to conveyances, but means only that the purchase 
money was genuinely paid without any knowledge 
or suspicion of fraud.^i However, it is also held 
that the words “bona fide,” as used in a statute pro¬ 
viding that, in an action for the recovery of land, 
defendant who has bona fide possession of the land 
under adverse claim of title may set off the value of 
“permanent improvements bona fide placed there¬ 
on,” must be taken in their primary technical 


sense.^2 

While, to be a possessor in good faith, a person 
need not hold under a written instrument consti¬ 
tuting a valid title or a valid color of title,^^ 
belief of ov^mership must have an adequate legal 
foundation.^^ He is not a possessor in good faith 
by reason of a verbal promise of a sale of the land 
to him^o or his hope or expectation of obtaining ti¬ 
tle by limitation;^® and obviously it is impossible 
for a person who has obtained a deed by fraud to 
act in good faith in making improvements.®^ 

Negligence does not destroy a right to compen¬ 
sation unless it is so gross as to negative the idea 
of good faith and the bona fides of possession.®® 

(3) As Affected by Mistake as to Boundary 
or Location 

A person may act In good faith In making Improve¬ 
ments on another's land so as to be entitled to compen¬ 
sation for the Improvements where there Is a bona fide 
mistake as to boundary or location, as where the mistake 
Is attributable to the acts or declarations of a surveyor 
or adjoining owner, but not where It is caused by the 
occupant^s own gross negligence or where he knows that 
the boundary or location is wrong or disputed. 

One who makes improvements on another's land 
through a bona fide mistake as to boundary or lo¬ 
cation, after due diligence to ascertain it, aqts in 
good faith and is entitled to compensation for such 
improvements,®® especially where, in the case of a 


ae, Tex.—^Wortham v. Boyd, 1 S.W. 

109, 06 Tex. 401. 

31 C.J. p 321 note 22. 

CkK>d faith hdid IsoWng 
Mich.—Schutz V. Kalamazoo Improve¬ 
ment Co.. 279 N.W. 521, 284 Mich. 
305. 

87. Ky.—Kelly v. Kelly, 168 S.W. 

2d 339, 293 Ky. 42. 

Mich.—^Taylor v. Hurd, 292 N.W. 

862, 293 Mich. 425. 

Mo.-^ray v. Clement, 246 S.W. 940, 
296 jMo. 497. 

NfD.—Bichler v. Temes, 248 N.W. 

185, 68 N.D. 295. 

31 C.J. p 322 note 23. 

sa Tex.—Johnson v. Schumacher, 12 
S.W. 207, 72 Tex. 334—McCown v. 
Terrell, Civ.App., 40 S.W. 54, re¬ 
versed on other srrounds 43 S.W. 
2, . 91 Tex. 231. 

89, Ky.—Kelly v. KeUy, 168 S.W.2d 
339, 293 Ky. 42. 

JLa.—Crowell-Spencer Lumber Co. v. 

Lynch, 2 La.App. 198. 

NT.C.—^Harrison v. >Darden, 26 S.K.2d 
860, 223 N.C. 364—^Rogrers v. Tim- 
berlake, 25 S.E.2d 167, 223 N.C. 
69. , 

31 CJT. p 322 note 25. 

Basts for hsUsf 

A person is a bona fide holder 
entitled to enhancement of value 


by reason of improvements where, 
at the time the improvements were 
made, he believed in good faith that 
he was the owner of the property 
and was not entirely without basis 
for his belief in his ownership.— 
Chenoweth v, Bullitt, 6 S.W.2d 1061, 
224 Ky. 698. 

90i. Mo.—Gray v. Clement, 246 S.W. 
940. 296 Mo. 497. 

91. Miss.—^Brunt v. McLaurin, 172 
So. 309, 178 Miss. 86. 

82. Ga.—Tennessee, A. & G. Ky. Co. 
V, Zugar, 18 S.B.2d 758, 193 Ga. 
386, reversing Zugar v. Tennessee, 
A. & G. K. Co., 16 S.E.2d 149, 65 
Ga.App^ 658, vacated 19 $.E.2d 436, 
67 Ga.App, 4L 

i 93. Tex.—West Lumber Co. v. Ches- 
I sher, Civ.App.. 146 S.W. 976, er¬ 
ror refused. 

I Color of title as separate reauisite 
of right to compensation see infra 
subdivision d of this section. 

94. N.T.—O'Marr v. McLeem, 238 

I T.S. 443, 228 App.Div. 19, revers¬ 
ing 235 N.T.S. 428, 134 Misc. 143. 

95. La.—Crowell-Spencer Lumbe^r 
Co. V. Lynch, 2 LfiuApp. 198. 

98. Tex.—^Federal Land Bank of 
Houston V. King, 122 S.W.2d 1061, 
132 Tex. 481, reversing King v. 
Plainview Nat. Farm Loan Ass'n, 
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Civ.App., 100 S.W.2d 434—Bemrod 
V. Wright, Civ.App., 273 S.W. 938. 
Obtaining gultdalm deed for fif¬ 
teen dollars with evident intention of 
perfecting title by limitation shows 
a lack of good faith in putting im¬ 
provements on land.—Raley v. D. Sul¬ 
livan & Co., Tex,Civ.App., 159 S.W. 
99, reversed on other grounds, Com. 
App., 207 S.W. 906. 

97. Tex.—Garcia v. Zamora, Civ. 
App., 2 SrW.2d 907, reversed on 
other grounds, Com.App., 13 S.W. 
2d 78. 

98. Ga.—Walton v. Sikes, 141 S.B. 
188, 165 Ga. 422. 

Failure to exercise all proper dili¬ 
gence in ascertaining condition of 
title see infra subdivision b (4) of 
this Section. 

Mistake as to boundary or location 
caused by negligence see infra 
subdivision b (3) of this section. 

99. Ga.T-Walton v. Sikes, 141 S.B. 
188, 165 Ga, 422. 

La.—Gregory v. Kedley, App., 185 
,, So. ;L06. , 

ikinn.—Karpik v. Robinson, 2X4 N.W. 

69, 171 Mipu. 318, Quoting Corpus 
^ «nixis. ,, 

'iTenn.—Sequatchie Coal Co. v. Sun¬ 
shine Coal & Coke Co., 166 S,W.2d 
402,^25 T^nnApp. 604, 
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mistake as to the boundary between land which the 
occupant really owns and that of an adjoining own¬ 
er, the mistake is due to the acts or declarations of 
the latter in relation to the position of his line,l or 
where such owner, knowing of the mistake, stands 
by and permits the occupant to improve the land 
without giving him any notice thereof.^ An occu¬ 
pant is entitled to an allowance for improvements, 
made in good faith, where the surveyor of the land 
made a mistake in pointing out the land to him.3 
On the other hand, the occupant is not entitled to 
recover for such improvements where he knows the 
boundary is wrong,^ where there is a dispute as 
to its location,® or where the mistake is caused by 
his own carelessness or negligence.® There may 
be, however, some negligence, on the part of a per¬ 
son in locating a lot purchased by him and making 
an improvement thereon, which, under the facts of 
the case, is not so gross as to negative the bona 
fides of his possession.*^ 

Where plaintiff is not entitled to have the bound¬ 
ary corrected, he is not entitled to recover the value 
of a building on the land in controversy from de¬ 
fendant who purchased the property when the 
building stood thereon and received a deed calling 
for the land with all buildings and improvements 
thereon.® 


§ 7 

(4) As Affected by Ignorance, Knowledge, 
or Notice of Adverse Claim or Title 

(a) In general 

(b) Character of notice 

(a) In General 

Ordinarily, an occupant of land Is deemed to be a 
possessor in bad faith and not entitled to compensation 
for Improvements made by him after he has notice or 
knowledge of defects In his title or of another person’s 
adverse claim or title; but there is a conflict of authority 
as to whether this rule obtains where, notwithstanding 
notice of an adverse claim or title, he believes, on strong 
and reasonable grounds, that his own title is the better 
in point of law and that the adverse claim Is without 
Just or legal foundation. 

As a general rule an occupant of land is not a 
possessor in good faith and hence is not entitled to 
compensation for improvements which he makes 
thereon after he has notice or knowledge that his 
title is defective,® or notice or knowledge of an ad¬ 
verse title or claim to the property in another 
and this rule has been held to apply, although the 
owner knew that the improvements were being 
made and offered no objection.^! Otherwise stated, 
an occupant making improvements must, to be a 
possessor in good faith, be ignorant that his title 
is contested by one having or claiming a better 
right.^® On the other hand, under some statutes, 


Tex.—^Murphy v. Benson, Civ.App., 
246 S.W. 242. 

31 C.J. p 322 note 28. 

1. Minn.—^Karpik v. Robinson, 214 
N.W. 69, 171 Minn. 318, citinsr 
Corpus Juris. 

31 C.J, p 323 note 29. 

а, Tex.—^Thompson v. Comstock, 59 
Tex. 318—Gatlin v, Organ, 67 Tex. 
11 . 

3. Tex.—^Faln v. Nelms, Clv.App., 
156 S.W. 281, error refused—^Fain 
V. Nelms, Civ.App., 113 S.W. 1002. 

4. Ky.—Clay v. Miller, 2 Lltt. 279. 
Ky.—Newell v. Dunnegan, 1 Ky. 

L. 354. 

б. N.J.—Camden, Atlantic & Vent- 
nor Land Co. v. Mason, 108 A. 778, 
91 N.J.Ba. 26.* 

31 C.J. p 323 note 36. 

Applloatlou of general e4nlta1>le rules 
The rules that a mistake, to be 
available in equity, must not have 
arisen from negligence where means 
of knowledge were easily accessible 
and that party complaining of the 
mistake must have exercised at least 
the degree of diligence which may be 
fairly expected from a reasonable 
person, are applicable to an equita¬ 
ble action for recovery of value of 
improvements made by mistake' on 
land of adjoining owner, where^ mis¬ 
take Is not shown to be due to^ mis¬ 
leading acts or decla^tions of ad¬ 


joining owner.—Kentucky Electric 
Power Co. v. Norton Coal Mining Co., 
C.C.A.Ky., 93 F.2d 923. 

Xiaok of unjust enxichmeut of owner 
at expense of oocnpant 
A subsidiary corporation, which 
located an artesian well on property 
of dominant corporation by mistake 
due to the negligence and inexcusable 
carelessness of an officer of the sub¬ 
sidiary corporation, could not recover 
expenditures made in connection with 
well on the ground that dominant 
corporation was unjustly enriched at 
the expense of the subsidiary corpo¬ 
ration, where the latter’s profits from 
sale of water were amply sufficient 
to compensate for expense incurred 
in drilling the well.—Kentucky Elec¬ 
tric Power Co. v. Norton Coal Mining 
Co., supra. 

7. Ga.—Walton v. Sikes, 141 S.B. 
188, 165 Ga. 422. 

& La.—Simmons v. Miller, App., 

- 170 So. 621. 

9. Ark.—Graves v. Bean, 141 S.W. 

2d 50, 200 Ark. 863, 

Ill.—Clark V. Leavitt, 166 N.E. 688, 
335 IlL 184. 

Mo.—^Brandon v. Stone, App., 162 

S.W.2d 83, 86, quoting Corpus JU-'I 

ZlSa 

Tex.—-Hollis v. Smith, 64 Tex. 280. 
Va.^Truslow v. Ball, 186 S.E. 717 
166 Va. 608. 


Knowledge that title subject to trust 
One judicially determined by judg¬ 
ment to have acquired legal title to 
land at foreclosure sale under and 
subject to agreement to bold It in 
trust for, and reconvey It to, pre¬ 
vious owner on payment of specified 
sum, entered into occupancy of land 
with knowledge that his title was 
subject to such trust, and hence could 
not recover value of improvements 
made by him on land before such ad¬ 
judication.—^Rogers v. Tlmberlake, 25 
S.B.2d 167, 223 N.C. 69. 

lO. XJ.S.—^Ferguson v. Marble Sav. 
Bank of Rutland, Vt., C.C.A.Ark., 
106 P.2d 692. 

Conn.—Schleicher v. Schleicher, 182 
A. 162, 120 Conn. 628, 104 A.L.R. 
572. 

Ky.—McCampbell v. McCampbell, 250 
S.W. 122, 198 Ky. 816. 

Mo.—Staub V. Phillips, 271 S.W. 366. 
307 Mo. 57$—^Brandon v. Stone, 
App., 162 S.W.2d 83, 86, quoting 
Corpus Juris. 

Pa.—Cobbett v. Gallagher, 13 A.2d 
493, 389 PaL 23L 
31 C.J. p 323 note 38. 

ilL Mo.—Brandon v. Stone, App., 162 
S.W.2d 83, 86, quoting Corpus Ju¬ 
ris. 

Pa.—Walker v. Quigg, 6 Watts 87, 
31 AtclD. 452. 

la. Tex.—^Taylor v. W. C. Belcher 
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the occupant may recover for improvements which 
he made in good faith prior to notice of the ad¬ 
verse claim or title,as, where he has been a pos¬ 
sessor in good faith, he ceases to be such only from 
the moment when knowledge or notice of the de¬ 
fects in his title is imparted to him;^^ and al¬ 
though ordinarily the recovery is limited to im¬ 
provements made before notice of plaintiff’s supe¬ 
rior adverse claim,where an improvement is sub¬ 
stantially completed at the time of receipt of no¬ 
tice of another’s claim to the land, and completion 
is necessary to preserve the improvement and make 
it useful and valuable, the possessor may complete 
it and set off the value of the completed improve- 
ment.i® 

Coexistence of good faith and notice of adverse 
claim. In some jurisdictions an occupant with no¬ 
tice of an adverse title or claim is not entitled to 
his improvements, although he in good faith be¬ 
lieves his own title to be the better in point of law,^^ 
or believes that he is within his honest rights in 
making improvements.^® In other jurisdictions, 
however, the mere fact of notice of an adverse 
claim does not necessarily negative the fact of good 
faith in making subsequent improvements,^® for 
there may be cases where, although aware of an 
adverse claim, the possessor may have reasonable 
and strong grounds to believe such claim to be des¬ 
titute of any just or legal foundation, and so be a 
possessor in good faith and as such entitled to com¬ 
pensation for improvements,®® provided, of course, 
he has reasonably strong grounds to believe in the 
soundness of his own title.®i Under some statutes 
it is the entry on the possession under color of ti¬ 


tle asserted in good faith which creates the posses¬ 
sion which entitles the possessor to recover for his 
improvements;®® and if he honestly believes that 
he has a good title at the time he enters on the land, 
subsequent notice of an adverse claim does not pre¬ 
vent him from recovering compensation for im¬ 
provements made after receiving such notice.®® 

(b) Character of Notice 
aa. In general 
bb. Notice from records 
cc. Notice from completed or pending 
litigation 

aa. In General 

The notice of an adverse title which will cause an 
occupant to be regarded as an occupant in bad faith and 
not entitled to compensation for his Improvements is 
actual notice or notice of some fact or circumstance that 
would put a person of ordinary prudence to an Inquiry 
leading to actual knowledge. Failure to exercise all 
proper diligence to ascertain the condition of the title 
does not necessarily negative good faith. 

As a general rule an occupant is regarded as an 
occupant in bad faith and not entitled to compensa¬ 
tion for his improvements, where, and only where, 
he either has actual notice of the adverse title,®^ 
or what is equivalent thereto,®® such as where there 
is brought home to him notice of some fact or cir¬ 
cumstance that would put a man of ordinary pru¬ 
dence to such an inquiry as would, if honestly fol¬ 
lowed, lead to a knowledge of the adverse title.®® 
It has also been held that an occupant cannot re¬ 
cover if he had full means of discovering the ex¬ 
istence of such adverse title,®*^ because in order to 


Loan & Mortsasre Co., Civ.App., 
26S S.W. 403. 

31 C.J. p 322 note 26. 

13. Mo.—^Brandon v. Stoner App., 162 
S.W.2d 33, 86, quoting: Coxprui Jn- 
xia. 

31 CJ. P 324 note 48. 

14. La.—^Venta v. Ferrara, 196 So. 
650, 195 La. 334. 

15. Ark.—^Porter v. Doe, 10 Ark. 186. 
Ky.—Scroggrs v. Bodley, 1 AJB[.Marsh. 

605. 

13. Ga.—Walton v. Sikes, 141 S.B. 
188, 165 Ga. 422. 

17- Mo.—^Brandon v. Stone, App., 162 
S.W.2d 88, 86, quoting Ck>xpiui JU- 
xis. 

Pa.—Cobbett v. Gallagher, 13 A.2d 
403, 339 Pa. 231. 

31 O.J. p 325 note 58. 

18p XJ.S.—U. S. V. Midway North¬ 
ern Oil Co., D.C.CaL, 232 P. 619. 

19. Tex.—Sartain v. Hamilton, 12 
Tex. 219, €2 Am.D. 524. 

31 OJr. p 325 note 60, 


2(^ Ark.—McDonald v. Hankin, 122 
S.W. 88, 92 Ark. 173. 

31 C.J. p 326 note 61. 

SCnowledge of uncertain right of re¬ 
demption 

Mere knowledge by the rightful 
possessor and owner of land that it 
is subject to an uncertain right of 
redemption cannot affect his good 
faith in making improvements on the 
land in question.—Baetjer v. Gar- 
zot, C.C.A.Puerto Rico, 124 F.2d 920. 

21. Tex.—^Parrish v. Jackson, 7 S. 
W. 486. 69 Tex. 614. 

31 C.J. p 326 note 62. 

22. S.C.—^Tumbleston v. Bumph, 21 
S.E. 84, 43 S.C. 276. 

Wis.—Barrett v. Stradl, 41 N.W. 439, 
73 Wis. 386, 9 Am.S.R. 795. 

23. Wis.—Dorer v. Hood, 88 N.W. 
1009, 113 Wis. 607. 

31 C.J. p 326 note 64. 

24. Fla.—Johns v. Gillian, 184 So. 
140, 134 Fla. 676. 

Ky.—Combs v. Deaton, 251 S.W. 638, 
19D Ky. 477. 


Miss.—^Brunt v. McLaurin, 172 So. 

809, 178 Miss. 86. 

31 C.J. p 324 note 44. 

Clear and definite notice of an ad¬ 
verse claim nullifies the right of the 
occupant to claim that the improve¬ 
ments were bona fide erected.—Ten¬ 
nessee, A. & G. By. Co. V. Zugar, 
18 S.E.2d 758, 193 Ga. 386, reversing 
Zugar V. Tennessee, A. & G. B. Co., 
16 S.E.2d 149, 65 Ga.App. 668, va¬ 
cated 19 S.E.2d 436, 67 Ga.App. 41. 

25. Mo.—^Richmond v. Ashcraft, 117 
S.W. 689, 137 Mo.App. 19L 
31 C.J. p 324 note 45. 

26k Fla.—Johns v. Gillian, 184 So. 
140, 134 Fla-.676. 

Miss.—^Brunt v. McLawrin, 172 So. 
309, 178 Miss. 86. 

Mo.—Otten v. Otten, 166 S.W.2d 587, 
348 Mo. 674—^Brandon v. Stone, 
App., 162 S.W.2d 83. 

31 C.J. p 324 note 46. 

27. W.Va.—^Dawson v. Grow, 1 S. 

B. 564, 29 W.Va. 333. 

31 C.J. p 824 note 47. 
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be in the position of a holder in good faith he must 
liave used proper care and diligence in ascertain¬ 
ing the condition of the title on which he bases his 
claim,although his good faith is not necessarily 
destroyed by an error of judgment,29 or by his fail¬ 
ure to exercise all proper diligence.^® The occu¬ 
pant is, of course, bound to know of defects which 
are apparent on his own title papers,and is re¬ 
quired to take notice of the recitals in the chain of 
deeds or muniments of title under which he 
claims.22 If he holds under a deed void on its face, 
he cannot be considered a possessor in good faith, 
hut must be held to be put on notice of his want of 
title.23 

An occupant is not entitled to compensation for 
improvements where he makes them after he has 
hecn informed by an attorney that he is not the 
owner of the land,24 or that his deed is invalid.^® 
However, where no claim had in fact been made, 
evidence that the occupant had heard that someone 
else was claiming the property is not sufficient to 
show that the occupant acted in bad faith in plac¬ 
ing improvements on the property.26 The fact that 
a person, who purchased without any notice in fact 
of any defect in his title or of an adverse claim, 
may not be able to set up the plea of bona fide pur¬ 
chaser without notice in bar of a recovery on title, 
because he had knowledge of a will and the law im¬ 
puted to him knowledge of its true construction, 
will not deprive him of any equity he may have for 
an allowance of improvements, especially where re¬ 


lief against him is sought in a court of equity-^*^ 
bb. Notice from Records 

There Is a conflict of authority as to whether a claim 
for improvements is defeated by constructive notice of an 
adverse title arising from the registry of an instrument 
in the public records. 

In some jurisdictions if the occupant holds the 
land in good faith honestly believing that he has a 
perfect title, mere constructive notice of an adverse 
title such as the law will imply from the registry 
of a deed, mortgage, or will in the public records 
is not sufficient to preclude him from being entitled 
to compensation for his improvements,*^ as he is 
not presumed to know of defects that do not appear 
in his own muniments of tide,** or of defects or 
recitals in deeds prior to the deed to his grantor.^o 
In other jurisdictions, however, constructive notice 
of an adverse title which is implied by law from 
the records is sufficient to defeat a claim for im- 
provements.4l 

cc. Notice from Completed or Pending Liti¬ 
gation 

Ordinarily, an occupant is not entitled to compensa¬ 
tion for improvements made during the pendency of an 
action involving his title. After a Judgment respecting or 
affecting the title to the land in question, his acts in 
making improvements are or are not in good faith ac¬ 
cordingly as they are consistent or Inconsistent with the 
Judgment. 

An occupant is not entitled to compensation for 
improvements as made in good faith, where he 
made them after he had been found, in a proper ac- 


28. Tex.—Armstrong: v. Oppenheim- 
er. 19 S.W. 520. 84 Tex. 365. 

31 C.J. p 324 note 48. 

29. Ga.—Norris v. Richardson, 105 
S.E. 493, 151 Ga. 31. 

30. Ky.—Kelly v. Kelly, 168 S.W.2d 
339, 293 Ky. 42. 

Tex,—West Lumber Co. v. Chessher, 
Civ.App., 146 S.W. 976, error re¬ 
fused. 

31 C.J. p 325 note 50. 

31. S.D.—^Wood V. Conrad, 50 N.W. 
95. 2 S.D. 334. 

31 C.J. p 325 note 51. 

JLoreaffd 

A person taking a deed to only six 
acres and a fraction is not a bona 
:hde claimant of a tract containing 
one hundred acres.—^Ferguson v. 
'Hudson, 220 S.W. 306, 143 Ark. 187. 

32. Ohio.—Beardsley v. Chapman, 1 
Ohio St 118. 

Corpus Juris is cited in arriving at 
the conclusion that notice from re¬ 
citals in the chain of deeds or muni¬ 
ments of title is the same as con¬ 
structive notice arising from record 
of a deed, and is proper to be consid¬ 


ered, but Is not conclusive as against 
a claim of bona fides in the making 
of improvements.—^Harper v. Burden, 
170 S.B. 45, 61, 177 Ga. 216. 

33. Tex.—Simpson v. Johnson, Civ. 
App., 44 S.W. 1076, reversed on 
other grounds 46 S.W. 628, 92 Tex. 
159—Bassett v. Sherrod, 35 S.W. 
312, 13 Tex.Civ.App. 327, appeal 
dismissed 36 S.W. 400, 90 Tex. 32. 

Void deed as color of title see infra 
§ subdivision d of this section. 

34. Ark.—White v. Stokes, 63 S.W. 
1060, 67 Ark, 184. 

Mo.—^Brandon v. Stone, App., 162 S, 
W.2d 83, 86, quoting Corpus Juris. 

35. Ky.—^Farley v. Stacey, 197 S.W. 
636, 177 Ky. 109, 1 A.L.R. 118. 

Mo.—^Brandon v. Stone, App., 162 S. 
W.2d 83, 86, quoting Corpus Juris. 

|36L Tenn.—Griffiths v. Ogle, 6 Tenn. 
I App. 695. 

37. Md.—^McLaughlin v. Bamum, 31 
Md. 425. 

38l Ky.—Combs v. Beaton, 251 S. 

W. 638, 199 Ky. 477. 

Md.—Warwick v. Harvey, 148 A. 
592, 158 Md. 467, 68 A.L.R. 284. 
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Tenn.—Sequatchie Coal Co. v. Sun¬ 
shine Coal & Coke Co., 166 S.W.2d 
402, 25 Tenn.App. 604. 

31 C.J. p 325 note 54. 

39. Ohio.—Beardsley v. Chapman, 1 
Ohio St. 118. 

40. U.S.—^Toung v. Commissioners 
of Mahoning County, C.C.Ohio, 63 
F. 895. 

Ohio.—^Beardsley v. Chapman, 1 Ohio 
St 118. 

4L W.Va.—^Kelly v. Bank of Mount 
Hope. 185 S.B. 216, 117 W.Va. 260. 
31 C.J. p 325 note 57. 

Probated will devising resl estate 
is constructive notice with respect to 
land within the county of probate, 
and precludes claim for reimburse¬ 
ment for Improvements.—Clark v. 
Leavitt, 166 N.E. 538. 335 IlL 184. 
Failure to examine records 
Where purchaser relied on state¬ 
ments of vendor, and did not examine 
public records or abstract, he was 
not, as against true owner, a pur¬ 
chaser in good faith, entitled to val¬ 
ue of improvements.—^West v. Peters, 
Tex.Civ.App., 287 S.W. 81. 
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tion, not to be the owner and although, under 
some statutes, the commencement of an action of 
ejectment does not necessarily negative good faith 
in the occupant in thereafter making improvements 
on the land, **3 it is generally held that an occupant 
is not entitled to compensation for improvements 
made on the land after the commencement of an 
action in which his title is disputed,or pending 
administration’ of decedent’s estate, which includes 
the land,^5 unless the improvements were necessary 
to protect the property,or the owner of the land 
had been guilty of laches>^ 

As against the true owner of the land, an occu¬ 
pant may be entitled to compensation for improve¬ 
ments made in reliance on a judgment adjudicat¬ 
ing a showing title in his grantor or lessor^^ or 
pronouncing an adverse title a forgery.^^ 

Pending appeal. An occupant is not entitled to 


improvements placed on the land during the pend¬ 
ency of an appeal by him from an adjudication 
against his title but if one enters on land under 
a judgment and order for a conveyance thereof 
and makes permanent improvements, he is entitled 
to compensation therefor on a reversal of such 
judgment and order.^i 

c. Possession 

To support a claim for compensation for improve¬ 
ments made on land by an occupant thereof, he must 
have had possession adverse to the title, and without the 
permission or consent, of the true owner; and where the 
claim Is made under a statute, the possession must have 
conformed to the requirements of the statute. 

To be entitled as an occupant of land to compen¬ 
sation for improvements made by him thereon, a 
person must have been in possession of the land 
at the time the improvements were made^^ and be 
in possession at the time the claim is made.^^ One 


42. Okl.—First Nat. Bank Bldff. Co. 

V. Riddle, 187 P. 479. 77 OkL 143. 
81 C.J. p 318 note 59. p 32$ note 66. 

Aftsxi foredosiirs sale 

(1) Improvements made subse¬ 
quent to date of sberllTs sale to 
plaintiff under a decree of foreclo¬ 
sure cannot be proved.—Osborn v. 
Storms, 65 Ind. 321. 

<2) Wbere mortgagor made no 
agreement with purchaser at mort¬ 
gage foreclosure sale by which the 
mortgagor was to continue In peace¬ 
able possession of the premises, the 
mort^gor was not entitled to com¬ 
pensation under statutes for any im¬ 
provements made after the mortgage 
foreclosure sala If mortgagor 
thought that foreclosure of mort¬ 
gage was good, he had no reason to 
believe that he still retained title 
to the property, and even if he 
thought that foreclosure was inval¬ 
id, he could not, under statutes re¬ 
lating to allowance to tenant for 
improvements or under statute deal¬ 
ing with effect of possession under 
supposedly good Utle, have any 
claim for Improvements which were 
made after the foreclosure.—^Ander¬ 
son V. Connolly, 36 N.E.2d 404, 810 
bCass. 5. 

Improvesneats made at zlsk of ooom- 
paat 

<1> An occupant of land places im¬ 
provements thereon at his own risk 
after other persons acquired title 
to the land under partition proceed¬ 
ings.—^XiEiidis y. Overton, Mo., 293 
S.W. 871. 

(2) After a judgment creditor has 
dodfceted his judgm^t, grantees in 
prior unrecordedt deeds of the ludg- 
ment idebtor put imsKrovements on 
ths/lands'^ at Ihelr^perik—-FUtnary v. 

am 312.>681,.10£ Va. 547. 

48» Wis.—idori^’'v. Hoo^ 8$'iliVV. 


1009, 113 Wis, 607—^Zweitusch v. 

Watkins. 21 N.W. 821. 61 Wis. 615. 
4d S.C.—^Youmans v. Youmans, 121 

S.E. 674, 128 S.C. 31. 

Tex.—Scott V. Molter, Clv.App., 149 

S.W.2d 642. 

31 C.J. p 826 note 68. 

Suit to enjoin further Ozilling of 
wells 

An oil and gas lessee and assignees 
of his interest In leased property are 
not entitled to reimbursement for 
their expenditures in making im¬ 
provements on property by prior les¬ 
sees, although such subsequent les¬ 
see and assignees honestly believed 
that they owned undivided interests 
in entire lease, where they made ex¬ 
penditures after Institution of suit 
against them by prior lessees to en¬ 
join further drilling of wells on ^ 
premises.^obbett v. Gallagher, 13 
A.2d 403. 339 Pa. 281. 

Purchase during pendency of suit 
against vendor 

Where defendants purchased land 
11s pendens and with actual knowl¬ 
edge of pendency of a suit by plain¬ 
tiff against defendants' vendor con¬ 
cerning title to land, and defendants 
thereafter entered on land and con¬ 
ducted drilling operations thereon, 
and suit resulted in judgment against 
vendor, a finding in plaintiff’s sub¬ 
sequent suit against defendants re¬ 
specting title and right to posses¬ 
sion that defendants were not devel¬ 
opers in good faith prevented defend¬ 
ants from recovering from plaintiff 
for development costs incurred by 
defendants after prior suit i was 
broug]bt, unless such finding was 
without support in evidence.—Eppe- 
nauer v. Ohio Oil Co., CaA.Tex., 128 
F.2d 863. 

45. Tex.—Heath v. Layne, 62 Tex. 

686 . 

31 C.!. p 326 note 69. 


45. Kan.—Holmes v. Holt, 142 P. 
'369, 93 Kan. 7, adhering to opin¬ 
ions 1'36 P. 246, 96 Kan. 774 and 
139 P. 1030, 92 Kan. 264. 

31 C.J. p 326 note 70. 

Relation to rests and profits 

xV possessor in good faith, In case 
of eviction, is entitled to be paid for 
necessary improvements made even 
after judicial demand and judgment 
of eviction, without which the land 
could not have been so cultivated as 
to yield the rents and profits claimed 
by plaintiff.—-Beard v. Morancy, 2 
Iia.Ann. 347. 

47. N.J.—Leeds v. Penrose, 16 A. 
• 261, 44 N.J.Bq. 464, reversed on 
other grounds 19 A. 134, 46 NJ. 
Eq. 294. 

4a Ky.—Rowe v. Amett, 46 S.W. 
2d 12, '2-41 Ky. 768—Pox v. Faulk¬ 
ner, 1 S.W.2d 1079, 222 Ky. 684. 

49. Tex.—Gaither v. Hanrick, 6 S. 

W. 619, 69 Tex. 92. 

■31 C.J. p 326 note 61 [b], 

sa Tex.—Norton v. Davis, 85 S.W. 

181, 13 Tex.Civ.App. 90. 

31 C.J. p '818 note 69 [aj. 

51. Ky.—Kidd v. Roundtree, 148 S. 

W.2d 276, 285 Ky. 442. 

•31 C.J. p 326 note 73. 

Different holding is made where 
the view is taken that the success¬ 
ful party in the lower court is pre¬ 
sumed to know of the errors in the 
record.—Schiavone v. Ashton, 269 
IlLApp. 386. 

5a Kan.—Coonradt v. Myers, 2 P. 

358, 31 Kan. 30. 

31 C.X p 327 note 74., , 

5a lowaL—^Bigelow v. Indemnity 
’ Ins. Co. of North Ambrica^ 32l N. 
W. 661, 206 lon^ 884i‘ 
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who occupies under another v/ho is evicted has no 
claim for improvements against the holder of the 
better title.®^ Bona fide possession is considered 
supra subdivision b (1) of this section. 

Actual possession. Under the statutes it is gen¬ 
erally required that the occupant shall be in actual 
possession of the land;55 but this does not mean 
that he shall be personally in possession, 56 it being 
sufficient that he has possession by a tenant or oth¬ 
er agency.®*^ 

Peaceable possession. Under some statutes it is 
required that the occupant shall have had peaceable 

possession.58 

Adverse possession. It is requisite to the support 
of a claim for compensation for improvements that 
the possession of the occupant shall have been ad¬ 
verse to the title of the true owner but there is 
a wide variation in views as to the meaning and 
extent of this rule, it being said, on the one hand, 
that nothing more is meant thereby than holding 
in ignorance of the interest of the true owner,®® 
and, on the other hand, that the word “occupancy,” 
as used in a pertinent statute, means such an occu¬ 
pancy as under the rules of the common law would 
entitle one to acquire title by adverse possession.®^ 
An occupant is not entitled to compensation for 
improvements if he holds possession by permission 
of the owner whose title he recognizes,®^ as where 
he holds under an executory agreement for the pur¬ 
chase of the land,®® even though the improvements 
were made with an honest expectation that he would 
subsequently acquire title from the owner.®® In 
such a case he must expressly assert an adverse ti¬ 
tle subsequently acquired, in order to be entitled to 


compensation for his improvements.®® Within the 
meaning of the statutes of one state, a person who 
occupies the land of another and makes improve¬ 
ments thereon with the latter*s consent technically 
is not a possessor at all,®® as he does not possess 
as owner®*^ and he recognizes title in another, so 
that his occupancy is such other’s possession.®® 

Where possession is required to be adverse, there 
can be no claim for improvements as against the 
United States,®® since possession cannot be held ad¬ 
versely to the United States, as considered in Ad¬ 
verse Possession § 5 b. 

According to some authorities one who in good 
faith purchases and takes a conveyance in fee from 
one having a life estate only, believing he is obtain¬ 
ing the fee, holds adversely to the remainderman 
within the meaning of the law relating to improve¬ 
ments;*^® but other cases hold to the contrary,?^ 
at least during the life of the life tenant, *^2 or 
where he holds only under a quitclaim deed,^® al¬ 
though on the death of the life tenant the adverse 
possession against him will be presumed to continue 
and then become adverse as to the remainderman.'^^ 

Duration of possession. Under some statutes the 
occupant’s adverse possession must have continued 
for a prescribed period immediately before his evic¬ 
tion by the true owner'^® or before commencement 
of ejectment or other action for such eviction ;7® 
or, if for a less time than that prescribed, his pos¬ 
session must have been under a color or claim of 
title which the occupant had reason to believe 
good.*^^ 

In making up the prescribed period of possession, 
the possession of the occupant may be tacked to the 


54. Ky.—^Parker v. Bullock, 2 Lltt 
196. 

55. Mich.—Whitehead v. Barker, 
284 N.W. '629, 288 Mich. 19.' 

81 C.J. p 327 note 78. 

5a Mich.—Jonea v. Merrill, 71 N. 
W. 838, 113 Mich. 48*3, 67 Ain.S.R. 
475. 

■31 C.J. p 327 note 79. 

57. Iowa.—^Parsons v. Moses, 16 
Iowa 440. 

N.H.—Bellows v. McCartee, 20 NJL 
515. 

55. Ark.—Riddle v. WllUams, 166 S. 

W.2d 893, 204 Ark. 1047. 

Mich.—Whitehead v. Barker, -284 N. 

W. 629, 288 Mich. 19. 

31 C.J. p 327 note 82. 

59. Me.—^Bent v. Weeks, ,46 Me. 524. 
•81 C.J. p •327 note 84. 

50l Md.—^Harwich v. HaH-eJr, 148 Ai 
■592, 158 Md., 457, 68 AL.R, ^84.^ 
51. Mich.—Whiteh^d , v. Barker, 
284 N.W.* 629, 288, Mich.^^ 1;9. ^ , 


62. Ala.—Wisdom v. Reeves, 18 So. Wash.—Skinner v. McCrackan, 159 


IS, 110 Ala. 418. 

31 C.J. p 327 note 85. 

63. Oa.—^Puckett v. Heaton, 111 S. 

E. 402, 153 Ga. 69. 

31 C.J. p 327 note 86. 


P. 977, 93 Wash. 43. 

7a Ark.—Beard v. Dansby, 2 S.W. 

701. 48 Ark. 183. 

31 C.J. p 333 note 72. 

71. Ala.—^Pickett v. Doe, 74 Ala. 


64. Miss.—Thomas v. Thomas, 13 
So. 666, 69 Miss. 564. 

Tex.—^Baker v. Millman, 13 S.W. 618, 
77 Tex. 46. 

65. Mich.—Paid! v. Paldl, 47 N.W. 
510, 84 Mich. 346. 

31 C.J. p 327 note 88. 


122 . 

31 C.J, p 333 note 73. 

72. Wis.—Barrett v. Stradl, 41 N, 
W. 489, 73 Wis. 385, 9 Am.S.R. 
795. 

73. Wis.—Falck v. Marsh, 61 N.W. 
287. 88 Wis. 680. 


6a La.—^Hammonds v. Buzbee, 128 
So. 520, 170 La. '573—^Falgoust v. 
Inness, App., 163 So. 429—^Elrod 
V. Hart, App., 146 So. 797. 

67- La.—Falgoust v. Inness, App., 
163 So. 429. 

6a La.—^Hammonds v. Buzbee,, 128 
So. 520, 170 La. -573—^Blrpd v. 
Hart, App., 146 So. 797. 

69. lile.—tJ. V. BurrUl, 78 A. 568, 

107 Me. 382, A;Qn.Oas.ldl2D 512. 

m 


74. Wis.—Barrett v. Stradl, 41 N.W. 
. 439, 73 Wis. 385, 9 Am.S.R. 796. 

75. Ma—^Page v. flnson, 74 Me. 
512. 

76- Mich.—Whitehead v. Barker, 

284 N.W. 629, 288 Mich. 19. 

■31 C.J. p 338 note 94. 

77- Mich.—Whitehead ‘ v. Barker, 

supra. 

31 CJ. p 328 note 95. 
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possession of the person under whom he claims.^^ 
However, where both parties claim from the same 
grantor, the unsuccessful occupant cannot tack his 
possession to that of the common grantor in order 
to bring himself within the prescribed period 
nor can the estate vested by law in an administra¬ 
tor of an insolvent estate to take the rents and 
profits be added, for this purpose, to the estate of 
his grantee under an invalid conveyance.^^^ Where 
a married woman occupies a piece of land together 
with her husband, her possession after his death is 
not tacked to his but is a single occupancy, and, if 
continued for the prescribed time, entitles her to 
claim the improvements.*^ 

d. Color or Claim of Title 

(1) Necessity 

(2) Requisites and sufficiency 
(1) Necessity 

It Is essentia! that the occupant’s possession of the 
land be under color of title or, in some states, under a 
claim of title. 

It is necessary, in order to entitle him to com¬ 
pensation for his improvements, that the occupant’s 
possession of the land shall be under color of title, 
in himself or in those under whom he claims,*^ or, 
in some jurisdictions, under a claim of title.** Con¬ 
versely, there is a right to compensation where the 
occupant is in possession under color of title*^ and 
the other requisites exist, as considered supra § 1, 
and subdivisions a-c of this section. 

A mere stranger or trespasser without either col¬ 
or or claim of title is not entitled to such compen¬ 


sation,* ^ although his entry on the land without col¬ 
or of title was caused by a mistake of law,** and 
notwithstanding the owner knew of the improve¬ 
ments ;*7 but a court of equity may allow him re¬ 
lief.** 

Time of color of title. Under some statutes the 
occupant must have had color of title at the time 
the improvements were made,** and he has no right 
to compensation for improvements made after he 
parted with title** or before he acquired a colorable 
title.* ^ Under other statutes, however, it is suffi¬ 
cient if there is color of title at the time compensa¬ 
tion is claimed.** 

(2) Requisites and Sufficiency 

(a) In general 

(b) Necessity and sufficiency of writing 

generally 

(c) Bond for title or contract of sale 

(d) Quitclaim deed 

(e) Execution or judicial sale 

(a) In General 

Apart from statutory provisions Indicating Its per¬ 
missible source or foundation, color of title, when con¬ 
sidered in relation to a right to compensation for im¬ 
provements, 1$ any species of title which is apparently 
good in form and, if valid, would be sufficient title. A, 
mere expectancy of title is not sufficient. 

Some special statutes allow compensation for im¬ 
provements where the possession is under color of 
title in fee;** where the color of title is founded 
on descent or a written instrument;*^ where the 
occupant holds under the official deed of any person 
or officer empowered by law, or by any court of 


7& Ala,—Holt V. Adams, 25 So. 716, 

' 121 Ala. 664. 

•31 C.J. p 328 note 26. 

79. Tex.—^Whitaiier v. Allday, 2 S. 
W. 483, 71 Tex. 623. 

8a N.H.—Hemlck v. Butterfield, 31 
N.H. 70, 64 Ain,D. 316. 

81. Mich.—^Boucher v. Trembley, 
103 N.W. 819, 140 Mich. 352. 

8aL U.S.—^Bank of California, Na¬ 
tional Ass’n V. McBride, C.C.A.Or., 
1*32 P.2d 769, affirming, D.C., In re 
Western Bond & Mortgage Co., 44 
P.Supp. 89. 

Aik.—Rodgers v. Ma;ssey, 161 S.W.2d 
378, 204 Ark. 225--Wallace v. 

Snow. 124 S.W.2d 209, 197 Ark, 
622—Sutton V. Lee, 28 S.W.2d 697, 
181 Ark. 914—^Ferguson v. Hudson, 
m S.W. 306, 143 Ark. 187. 

Mich.—^Pakulski v. Ludwiczewski, 
289 N.W. 231, 291 Mich. 502. 

N.C,—^Barrison v. Ba^en, 26 S.B12d 
860, *223 N.C. '364. ' 

31 C,S, p 328 note 2. 

Reasonable grounds for believing tl-' 


tie good see supra subdivision b. 
(2) of this section. 

88. Ga.—Walton v. Sikes, 141 S.B. 
188, 165 Ga. 42(2. 

N.M.—Sandoval v. Perez, 191 P. 467, 
26 N.M. 280. 

31 C.J. p 329 note 3. 

84. Ark,—Riddle v. Williams, 166 S. 
W.2d 893, 204 Ark, 1047—Wilkins 
V. Maggard, 79 S.W.2d 1002, 190 
Ark. 522. 

N.C.—^Rogers V. Timberlake, 25 S.E, 
2d 167, 223 N.C. 59. 

85. Pa.—Titus V. Poland Coal Co., 
119 A. 540, 275 Pa. 431. 

S.C.—Cayce Land Co. v. Gulgnard, 
134 S.B. 1. 135 5.C. 446. 

31 C.J. JD 3(29 note 4, p ’321 note 8 
[b]. 

Right of willful or reckless tres¬ 
passer to compensation see supra 
subdivision b (1) of this section. 
8a W-Va.—^Williamson v. Jones, '27 
S.B. 411, 43 W.Va. 562, 64 Am.S.R. 
891, 38 L.R.A. 694. 

' 31 C.J. p 329 note 5. 
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87. N.T.—^Levinson v. Myers, 166 N. 
T.S. 70S, 100 Misc. 379. 

88. Mich.—Rzeppa v. Seymour, 208 
N.W. 62, 230 Mich. 4'39. 

89. OkL—^Uhl V. Grissom, 72 P. 
372, 12 OkL 322. 

31 CJ. p 329 note 7. 

9a Ark.—Miller v. Moncrief, 37 S. 
W.*2d '697, 183 Ark, 629. 

91. N.D.—^McKenzie v. Gussner, 134 
N.W. 33. '22 N.D. 445, 27 L.R.A..N. 
S. 918. 

31 C.J. p 229 note 8. 

98. Ohio.—^Davis v. Powell, 13 Ohio 
308. 

31 C.J. p 329 note 9. 

93. U.S.—^Young V. Commissioners 
of Mahoning County, C.C.Ohio, 68 
P. 895. 

81 O.J. p 3<30 note 39. 

94. Wis.—^Tellett v. Albregtson, 168 
N.W. 162, 160 Wls. 487. 

21 C.J. p 231 note 43. 
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competent jurisdiction, to sell land;®® where there 
is a belief of ownership by reason of a claim in 
law or equity founded in a public record;®® where 
the occupant has a plain and connected title, in law 
or equity, derived from the records of some pub¬ 
lic office;®7 or where the occupant holds by deed, 
devise, descent, contract, bond or agreement from 
and under a person claiming title from the records 
of some public office,®® or by deed duly authenticat¬ 
ed and recorded.®® Also, under some statutes pos¬ 
session of land in good faith for a certain period 
coupled with payment of the taxes thereon creates 
sufficient color of title to authorize recovery for 
improvements.^ In the absence of statute requir¬ 
ing a particular kind of title, any species of title, 
legal or equitable, which is apparently good in form 
and which is valid would be sufficient to convey ti¬ 
tle to the land in question, ordinarily is sufficient to 
constitute color of title.® Indeed, it is declared that 
'‘‘color of title,” when spoken of as a requisite of 
the right to compensation, means nothing more than 
an apparent right to deal with the property as one’s 
•own.® Within the meaning of a statute, and as dis¬ 
tinguished from color of title, an “adverse claim of 
title” is the entry on, and occupancy of, land by a 
person with intent to hold it as his own against the 
world, irrespective of any color of right or title as 
a foundation for his claim.'* 

An occupant does not hold under sufficient color 
or claim of title where he is merely a tenant at 
will® or for a term of years,® or where he is the 
holder of a merely conditional or determinable es¬ 
tate in the land and a tenant who alleges that he 
made the improvements under a contract of sale to 
him, but fails to establish such contract, is not en¬ 


titled to compensation.® 

Gift. A person in possession under a void or 
voidable gift, believing himself to be the owner, is 
entitled to compensation for improvements placed 
by him on the land in good faith, on its being re¬ 
covered by the donor;® and this rule also applies 
to a purchaser from such a donee.^® 

An expectancy of title to certain property is not 
sufficient color of title to give the occupant there¬ 
under a right to compensation for improvements,^^ 
unless the owner is estopped by reason of his ex¬ 
pressly or impliedly consenting either to the occu¬ 
pancy or to the making of the improvements.^® 

Chain of title. Apart from statute, the occupant 
is not required to show a complete chain of title 
from the sovereignty of the soil, under full and 
complete deeds, to entitle him to compensation for 
improvements made in good faith, for on such a 
showing he would be entitled to a judgment for the 
land itself.i® 

Necessity that title be defective. It is not nec¬ 
essary that the occupant’s title shall be entirely 
void,^* but it is necessary that his title be defective 
or that another have a superior title ;^® and there¬ 
fore he cannot recover for the improvements if he 
was the absolute owner of the property at the time 
they were made.^® 

(b) Necessity and Sufficiency of Writing 
Generally 

A deed or other written Instrumentf which apparent¬ 
ly conveys title to the land In question, but is InefTectual 
to do so for some cause dehors the Instrument and not 
chargeable to the wrong or fraud of the grantee, consti¬ 
tutes sufficient color of title. There Is a conflict of 
authority on the question of whether an instrument void 


95. Minn.—PfefCerle v. Wieland, 56 
N.W. 824, 36 Minn. 202. 

31 C.J. p 331 note 45. 

96. Ely.—Pulliam v. Hobinson, 1 T. 
B.Mon. 228. 

31 C.J. p 3*30 note 40 [a]. 

97. IlL—Montag v, Linn, 27 Ill. •3«28. 
31 C.J. p 331 note 44. 

Cases held not hxonght withbi stat¬ 
ute 

Ill.—Maynard v. Stevens, 19 N.B.2d 
676, 370 IlL 594. 

Ind.—Kline v. Indiana Trust Co., 127 
N.B. 555, 79 Ind.App. 466. 

9a NTeb.—Schimpf v. Rhodewald, 86 
N.W. 908, 62 Neb. 105. 

31 C.J. p 331 note 41. 

9a Kan.—^Krause v. Means, 12 Kan. 
325. 

21 C.J. p 321 note 42. 

1. Iowa.—^Welles v. Newsom, 40 N. 

W. 106, 76 Iowa 81. 

21 C.J. p 331 note 47. 


2. Wyo.—Quackenbush v. City of 
Cheyenne, 70 P.2d 577, 682, 62 
Wyo. 146, quoting Corpus Juris. 

81 C.J. p 229 note 14. 
a Md.—^BEarwick v. Harvey, 148 A. 

592, 158 Md. 457, 68 A.L.R. 284. 
4. Ga.—Walton v. Sikes, 141 S.B. 
188, 165 Ga. 42t2. 

a N.C.—^Pomeroy v. Lambeth, 36 N. 

O. 65, 36 Am.D. 33. 

21 C.J. p 329 note 16. 
a Ind.—^Kline v. Indiana Trust Co., 
137 N.B. 555, 79 Ind.App. 4-66. 

7. N.H.—Walker v. Walker, 5 A. 

460, 64 N.H. 65. 

31 C.J. p 329 note 17. 
a Pa.—^Marshall v. MacGregor, 171 
A. 598, 314 Pa. 454. 

Contract of sale as color of title 
generally see infra subdivision d 
(2) (c) of this section, 
a Ala.^Bvans v. Battle, 19 Ala. 
298, 

31 CJ. p 330 note 19. 
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la Tex.—^Morris v. Wells, 66 S.W. 

248, 27 Tex.Clv.App. 363. 

11. Ky.—Kelly v. Kelly, 168 S.W. 

2d 339, 29*3 Ky. 42. 

Mich.—Whitehead v. Barker, 284 N. 
W. 629, 620, 288 Mich. 19, citing 
Corpus Juris. 

31 CJ. p 330 note 26. 
la Mich.—^Whitehead v. Barker, 
supra, citing Corpus Juris. 

21 CJ. p 330 note 27. 

Bstoppel of owner generally see su¬ 
pra S 6 a (2). 

la Tex.—^Thompson 7. Jones, 14 S. 

W. 222, 77 Tex. 626. 

31 C.J. p 230 note 22. 

14. Ark.—^Fee v. Oowdry, 45 Arit 
410, 55 Am.It. 660. 
la Tex.—Dom v. Dunham, 24 Tex. 
366. 

Vt.—Walker v. Arnold, 44 A. 361, *71 
Vt 262. 

I la Vt—Walker v. Arnold, supra, 
i 31 CJ. p 880 note 30. 
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on its face may constitute color of title, as well as on the 
question of whether a paper title is essential to color 
of title. 

Ordinarily to constitute color of title to land, the 
occupant should have a paper title but this, in 
the absence of a statutory requirement, is not al¬ 
ways necessary, for color of title may be based on 
adverse possession under a bona fide claim of ti¬ 
tle and under the express provisions of some 
statutes a person has color of title who has occu¬ 
pied land for a prescribed number of years,^0 or 
for a less time if he has made improvements with 
the owner’s knowledge and consent.^i Adverse 
claim of title, as distinguished from color of title, 
need not be evidenced by a writing.22 

In the absence of a special statute there is suffi¬ 
cient color of title where the occupant holds un¬ 
der a deed or other written instrument which ap¬ 
parently conveys title to the land in question,^3 but 
which for some reason is not effectual to pass ti¬ 
tle,as where the grantor was under some per¬ 
sonal disability to convey.25 It has been held that 
such an instrument will give color of title, even 
though the grantor had no title to convey,unless 
he had neither possession nor color of title.^*^ 

Void or defective instrument It has been held 
that an occupant has sufficient color of title where 
he holds under a void will,2S or under a deed which 
is void for any cause dehors the instrument and not 
chargeable to the wrong or fraud of the grantee,29 
including a void or voidable patent from the state 
or the United States.20 According to some deci¬ 


sions the deed or other instrument may constitute 
color of title, even though it is void on its face;9i 
but according to other decisions sufficient color of 
title is not shown by possession under such a deed 
or instrument,92 and this has been held to include 
a void tax deed,99 or a void patent.^^ Where the 
deed is void because of a wrong or fraud of the 
grantee, it does not constitute such color of title as 
to entitle him to compensation for his improve- 

ments.95 

Unrecorded deed. In view of a statute requiring 
registration of deeds, a possessor under an unregis¬ 
tered deed does not have color of title as against 
a subsequent grantee who has recorded his deed^® 
or a judgment creditor who has duly recorded his 

judgment.97 

(c) Bond for Title or Contract of Sale 
There Is a conflict of authority as to whether or not 
a bond for title or contract of sale is color of title within 
the meaning of statutes relating to compensation for Im- 
provements. 

It has been held, under some statutes, that pos¬ 
session under a bond for title or written contract of 
sale from one having color of title is sufficient col¬ 
or of title.98 By the weight of authority, however, 
a bond for title is not color of title within the mean¬ 
ing of a statute providing for compensation for im¬ 
provements made by an occupant under color of ti¬ 
tle, of land belonging to another,99 especially where 
the vendor had no color of title,^9 or where the oc¬ 
cupant did not take possession by virtue of the 
bond and make the improvements in reliance there- 


17- Ky.—Kelly v. Kelly, 1-68 S.W.2d 
339, 293 Ky. 42. 

If.M.—^Sandoval v. Perez, 191 P, 467, 
26 N.ld. 280. 

*31 €.J. p '330 note 32. 

1& N.H.—^Wendell v. Moulton, 26 
N.H. 41. 

S.D.—^Pendo v. BeaJcey, 89 N.W. 6S5, 
15 S.D. 344. 

19. S.B.—^Pendo v. Beakey, supra. 

31 aJ. p 330 note 34. 

SO: lowcu—Welles v. Newsom, 40 
N.W. 105. 76 Iowa 81. 

31 0.jr. p 330 note 35 [a]. 

SI. Iowa.—^Benton v. Dumbarton 
Realty Co., 143 N.W. 586, 161 Iowa 
600. 

S9. Oa.—Walton v. Sikes, 141 S.R 
188, 165 Ga. 422. 

S3; Ky.—Kelly v. Kelly, 168 S.W.2d 
'3189, 293 Kiy., 42. 

Tex.—^Mulbolland v. Jolly, Giv.App., 
17 S.W.2d 1109, error refused. 

31 CJ.’p 331 "note 48. 

Si. Ky.—Kelly-y. Kelly, 168 S.W.2d 
339, 293 Ky. 42. 

Tex.—^Mulholland v. Jolly, Civ.App., 
IT S.W.2d 1139^ error'reused. 

81 C.J. p 381 note 48, ' 


25. Ky.—^Hawkins v. Brown, 80 Ky. 
186. 

31 C,J, p 331 note 50. 

SSi Okl.—^Woodruff v. Wallace, 41 
P. 357, 3 Okl. 356. 

31 C.J. p 332 note 51. 

S7. Ga.—Tripp v. Fausett, 21 S.B. 

572, 94 Ga. 330. 

31 C.J. p 332 note 52. 
sa Ark.—Nunn v. Lynch, 115 S.W. 
926, 89 Ark. 41, 16 AnmCas. 85d— 
Bloom y. Strauss, 69 S.W. 548, 70 
Ark. 483, concurrlnsr opinion 72 
S.W, 663, 70 Ark. 483. 

89. Iow€L—Benton v. Dumbarton 
Realty Co., 143 N.W. 586, 161 Iowa 
•600. 

31 C.J. p 832 note 54. 

sa Ky.—^Lewis y. Singleton, 2 A.K. 

Marsh. 214. 

81 C.J. p 332 note 56. 

31. Wis.—Stewart v. Stewart, 68 N. 
W. 886, 90 Wis. 616, 48 Am.S.R. 
949—^Zwietusch V. Watkins, 21 N. 
W. 821, 61 Wis. 616. 

32. U.S.—Deffeback y. Bawke, Dak., 
6 S.Ct. 95, 116 XJ.S. 392, 29 LuBd.' 
423. 

31 C.J. p 33i2 note 58. 

Mi 


33. Mich.—Cook v. Bertram, 49 N. 
W. 42, 86 Mich. 356. 

84u Mich.—Sherman v. A. P. Cook 
Co., 57 N.W. 23, 98 Mich. 61. 

31 C.J. p 332 note 60. 

35. Iowa—Lindt v. Uihleln, 89 N.W. 

214, 116 Iowa 48. 

31 C.J. p 332 note 61. 

33. N.C.—^Baton v. Doub, 128 S.B. 
494, 190 N.C. 14, 40 A.L.R. 278. 

37. N.C.—Baton v. Doub, supra. 

38. N.C.—Gann v. Spencer, 83 S.B. 
620, 167 N.C. 429. 

31 C.J. p 332 note 63. 

39. Ark.—Bums v. WUUams, 288 S. 
W, 726, 147 Ark. 608. 

31 C.J. p '33>2 note 64. 

Vnenforoeable contract 
One taking possession under an 
unenforceable contract to purchase 
was not entitled to compensation 
for a ‘building erected on the land, if 
he failed to remove it on notice.— 
Gray v. Western Townslte Co., 148 
N.W,- 863, 34 S.D. 422i. 

4a Ark.—^Teaver v. 'Akin, 1 S.W. 
772, 47 Ark. 688. 
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on;^^ and this is also true under an agreement to 
exchange.*^^ If a deed is executed in pursuance of 
a contract of purchase, it will relate back to the 
occupation of the purchaser under the contract so 
as to render that occupation under color of title.^^ 

Parol sale. It has been held that one in posses¬ 
sion of land under a parol sale thereof is entitled 
to recover for his improvements but there is au¬ 
thority to the contrary."*® 

(d) Quitclaim Deed 

A quitclaim deed constitutes color of title where It 
Is obtained from a person who has color of title, but not 
otherwise. 

Sufficient color of title may be shown by posses¬ 
sion under a quitclaim deed from one having color 
of title but this rule does not apply as to one 
holding under a quitclaim deed from a mere tres¬ 
passer,or from one who otherwise has no right 
or title to the property conveyed,^® or from one 
who has a life estate only.*® Bad faith in connec¬ 
tion with taking of quitclaim deed is considered 
supra subdivision b (2) of this section. 

(e) Execution or Judicial Sale 

With some exceptions, a purchaser at an execution or 
Judicial sale has sufficient color of title after delivery of 
the deed to him. 

Sufficient color of title is shown by possession 
under an execution sale.®® Also, there is sufficient 
color of title when the occupant holds under a ju¬ 
dicial sale,®^ although the deed made thereunder is 
void;®® but this rule has been held inapplicable 


§ 8 

where the occupant knew that proceedings were 
pending to annul the sale,®® or had notice of de¬ 
fects therein,®* or where the sale was made under 
an invalid decree procured by the occupant him¬ 
self.®® A purchaser at a void partition sale has 
color of title after,®® but not until,®7 the deed is 
delivered to him. 

§ 8. - Persons Entitled and Persons Lia¬ 

ble 

a. Persons entitled 

b. Persons liable 

a. Persons Entilled 

A bona fide occupant Is not entitled to compensation 
for Improvements placed on another’s land unless at the 
time he seeks recovery he Is the owner of such improve¬ 
ments although In the absence of a statute to the con¬ 
trary, he may be entitled to compensation for Improve¬ 
ments placed on the land by persons under whom he 
claims as well as by himself. 

In order that one who has held property which 
turns out to belong to another may be entitled to 
compensation for improvements thereon, he must be 
the owner of such improvements at the time he 
seeks to recover therefor.®® A bona fide occupant 
is entitled to compensation not only for permanent 
improvements made by himself,®® but also for im¬ 
provements which have been placed on the land by 
a person under whom he claims,®® provided the per¬ 
son making such improvements would himself have 
been able to recover for them had he been ousted 
by the true owner.®^ He is not entitled to recover 
for improvements which were not made by himself 


41. Neb.—Carter v. Brown, ®3 N.W. 
580, 85 Neb. 670. 

42. WaslL—Nelson v. Davis, 172 P. 
1178, 102 Wash. «13. 

31 C.J. p aS-S note 67. 

43. Wis.—^Dorer v. Hood, 88 N.W. 
lOOa, IVB Wis. 607. 

44. Ky.—Coffey v. Humble, 169 S. 
W. 654, 164 Ky. 708. 

N.C.—^Luton V. Badham, :37 S.H 143, 
127 N.C. 96, 80 Am.S.11. 783, 68 
L..R.A. 387. 

46. Miss.'—Citizens* Bank v. Costan- 
era, 62 Miss. 826. 

46L Ark.—Holub v. Titus, 180 S.W. 

218, 120 Ark. 620. 

81 C.J. p 833 note 78. 

47. Kan.—^Jay v. Granby Min. Co., 
16 Kan. 171. 

4a Ohio.—^Robinson v. Ward, 1 
Ohio Dec., Reprint, i262, 6 West. 
L.J. 465. 

49. Wis.—Palck v. Marsh, N.W. 

287, 88 Wis. 680. ' 

5a Neb.^Dworak v. JyCqre, .41 N.Wi 
777, 85 Neb. 786. 

51. Miss.—Cole Johnson^. ,58i MispJ 


94, overruling in part Learned v. 
Corley, 48 Miss. 687. 

Ohio.—^Bomberger v. Turner, 13 Ohio 
St. 263, 8'2 Am.D. 438. 
sa Miss.—Hicks v. Blakeman, 21' 
So. 7, 74 Miss. 459, BUggestion of 
error overruled 21 So. 400, 74 

Miss. 459. 

31 C.J. p 333 note 84. 

6a Ark.—Jefferson v. Ddrington, 14 
S.W. 99, 90'3, 58 Ark. 646. 

64. W.Va—Williamson v. Jones, 27 
S.B. 411, 43 W.Va. 662, 64 Am.S.R. 
891, 38 L.R.A. 694. 

56. N.C.—^Finch v. Strickland, 43 S. 
B. 552, 132 N.C 103. 

6a Ark.—Cowling v. Nelson, 88 .S. 
W. 913, 76 Ark. 146. 

57. Ark.—Cowling v. Nelson, supra. 

5a Neb.—^La Bonty v. Lundgren, 79 
N.W. 651. 68 Neb. 648., 

31 C.J. p 318 note 74. 

Essentials of right generally see su¬ 
pra S 7. 

59. Mo.—Gray v. Clement, 246 S.W. 

940, 296 Mo. 497. 

30 C.J. p, 318 rupte 7a 

m 


ea Mo.—Gray v. Clement, 246 S. 

W. 940, 296 Mo. 497. 

31 C.J. p 818 note 77. 

Xa South Carolina 

(1) Under the .A.ct of 1885, if the 
party making the Improvements 
brought a direct action for recovery 
of -compensation therefor, he might 
recover for improvements made ei¬ 
ther by himself or by those under 
whom he claimed, but where he 
sought to recover such compensation 
as a defense in an action for the 
recovery of the land, he could re¬ 
cover only for such improvements 
as were made by himself.—Salinas 
V. Aultman, 22 S.E. 889, 46 S.C 283— 
31 C.J. p 318 note 76 Ea]. 

(2) Under the Act of 1917, amend¬ 
ing t^e Act of 1885, defendant may 
set up in his answer a claim for 
betterments made by those under 
whom he claims.—Howard v. Kirton, 
142 S.E. 39, 144 S.C. 89. 

61. Mina—^McLellau v. Omod% 83 
^ N.W,' 326, 37 Mipn. 157. 
i 31 GLJ. p 319 pote 78. 
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or by one from or through whom his claim of title 
is derived.®2 

Assignee of claim. The right to compensation 
for improvements made by an occupying claimant 
in good faith under color of title may be assigned, 
and the assignee takes all the rights of the assign¬ 
or.®® If, however, the person making the improve¬ 
ments could not recover therefor, neither can one 
who has purchased the improvements from him.®^ 

Survival of right. A person’s statutory right to 
compensation for improvements put on land sur¬ 
vives to his heir or personal representative.®® Pay¬ 
ment therefor may be received by deceased’s admin¬ 
istrator in trust for his creditors and heirs.®® 

b. Persons Liable 

The person directly liable for compensation for Im¬ 
provements on land Is the one who has the right of pos¬ 
session to the land at the time the improvements are 
placed thereon. 

The person directly liable for compensation for 
improvements on land is the one who has the right 
of possession to the land at the time the improve¬ 
ments are placed on it,®^ although he is an infant;®® 
and where a married woman brings a possessory ac¬ 
tion, there is no exception in her favor because of 
her being a married woman in the matter df ad¬ 
justment of betterments and rents.®® Under a stat¬ 
ute which g^ves the occupant a right of action for 
his improvements against one who makes an entry 
onto the land without judgment and withholds the 
possession thereof, an entry by one who has a bond 
from the true owner to convey the land to him, 
without other authority, does not render the owner 
liable for the improvements.^® 


A stranger to the title of land is not liable for 
improvements thereon, and the mere fact that her- 
feels an interest in seeing the property sell well, 
having owned it previously, and makes no objection,, 
although he knows improvements are being placed 
on the property, will not sustain either a personal 
judgment against him or a lien against the property- 
in favor of the improver'll 

§ 9. -Waiver or Loss of Right 

The right to recover compensation for Improvementsr 
may be waived, abandoned, or forfeited by any act on 
the part of the claimant which is inconsistent with such, 
right or shows an Intention not to assert it. 

The right to recover compensation for improve¬ 
ments may be waived, abandoned, or forfeited by 
any act on the part of claimant, which is inconsist¬ 
ent with such right or shows an intention not to 
assert it,*^® as by a failure to comply with the stat¬ 
utory requirements in order to secure an allow¬ 
ance;^® by voluntarily abandoning the improve¬ 
ments;*^^ by electing to remove them;*^® or by a. 
failure to set up his claim at the proper time,*^® 
although as to this rule there is authority to the- 
contrary. 

An occupant waives or forfeits the right to com¬ 
pensation for improvements on land purchased from 
the state by defaulting in payment of the purchase 
money.Under some statutes, if the owner fails 
to pay for the improvements within a given time, 
the occupying claimant may obtain title by paying" 
the unimproved value of the land, and if he fails 
to avail himself of this privilege within the time- 
prescribed, he loses the benefit of his improve¬ 
ments.'^® 


Xmprovameiits 1)7 trespasser 
Ky.—^Lewis v. Kash, 38 S.W.2d 978, 
239 Ky. 117. 

62. Or.—Schetter v. Southern Ore¬ 
gon Co., 24 P. 25. 19 Or. 192. 

31 C.J. p 319 note 79. 

63. Iowa.—^Parsons v. Moses, 16 
Iowa 440. 

30 CJT. p 319 note 85. 

64. Ky.—Curd v. Harman, 5 Litt 
20—^Hart v. Bodley, Hard. 98. 

6SL Okl.—^Hewitt v. Goldsborough, 
119 P. 983, 29 Okl. 667. 

31 aJ. p 319 note 87. 

Devisee 

Where testator expended money 
in erecting improvements on the 
land of another, a devisee of one 
third of his equitable interest to 
whom the land was conveyed and 
who reconveyed subject to the one- 
third interest was entitled to re¬ 
cover one third of the amount in¬ 
vested in improvements on sale of 


property by the executor of the es¬ 
tate of the grantee.—Cunningham v. 
Klnnerk, Mo.App., 1 S.W.2d 241. 

66. Ark.—Surginer v. Paddock, 81 
Ark. 528. 

67. S.C.—^Harman v. Harman, 31 S. 
E. 881, 54 S.C. 100. 

31 C.J. p 319 note 89. 

6S. Ark.—Beard v, Dansty, 2 S.W. 
701, 48 Ark. 183. 

69. N.C.—Whitfield v. Boyd, 74 S.E. 
452, 158 N.C. 451. 

7a Me.—^Briggs v, Fiske, 17 Me. 
420. 

71. Iowa.—^Mahuke v. Marken Acres 
Co., 174 N.W. 669, 187 Iowa 762. 

Lien for Improvements generally see 
infra § 13. 

72. Iowa.—Lindt v. Uihleln, 89 N. 
W. 214, 116 Iowa 48. 

Tex.—^Pirst State Bank of Ellinger 
V. Zelesky, Clv.App., 262 S,W. 190. 
31 C.J. p 318 note 61. 

Loss of lien see infra § 13. 
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Bight held not waived 

Me.—Tilton v. Palmer, 31 Me. 486. 

73. Ala.—^Prichard v. Sweeney, 19» 
So. 730, 109 Ala. 651—Steele v^ 
Hanna, 9 So. 171, 91 Ala. 190. 

74. lsr,H.— Miller v. Tobie, 41 N.H.. 
84. 

75. Neb.—Luse V. Rankin, 78 N.W.. 
258, 57 Neb. 632. 

76. Iowa.—Lindt v. TJihlein, 89 N.. 
W. 214, 116 Iowa 48. 

31 C.J. p 318 note 65. 

77. Ky.—Counts v. Kitchen, 7 S.W. 
538, 87 Ky. 47, 9 Ky.L. 909. 

31 C.J. p 318 note 66. 

78;, Kan.—Newland v. Baker, 2g 
kan. 341. 

79. U.S.—Cox V. Hart, Cal., 12 S.CL 
962, 145 U.S. 376, 86 L.Ed. 741. 
Right of election see infra 5 10. 
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A destruction of the improvements by casualty 
before trial deprives the occupant of his right to 
compensation therefor on the recovery of the land 
by the owner.^® 

§ 10. -Election after Judgment 

a. In general 

b. Effect of election 

c. Effect of failure or refusal to pay 

a. In General 

Where it Is determined that the occupant is entitled 
to compensation for improvements, the owner of the land 
Is sometimes given the right to elect either to keep the 
property with the improvements and pay the occupant 
the enhanced value of the land, or to take the value of 
the land without the improvements and convey the land 
to the occupant. 

After a determination that the occupant is enti¬ 
tled to compensation for his improvements, the own¬ 
er of the land may have the right of electing, un¬ 
der statute in some instances, either to keep the 
property with the improvements and pay to the 
occupant the enhanced value of the land, or to take 
the value of the land in money without improve¬ 
ments and thereupon mak-e a conveyance of the land 
to the occupant.®^ The right of election given by 
statute does not exist in a case which is not with¬ 
in the statute.*^ Where several persons have oc¬ 
cupied and improved different portions of a tract of 
land, the owner may pay off the amount awarded 
as compensation for improvements to some, and as 
to others accept payment of the value of the land 
and relinquish his title.^s 

Time and manner of election. Under some stat¬ 
utes, where the election is made in an action by the 
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occupant for the value of his improvements, it 
must be made by answer and before trial of the 

action.84 

Time of computing value of land. There is au¬ 
thority that, where the owner elects to take the 
value of the land, the amount to be paid by the 
occupant is the value of the land at the time of 
trial, and not at the time of the entry of the occu- 
pant.ss However, under some statutes, the land is 
valued as of the date of the occupant’s entry.^s 

Rights of occupant. The statutes ordinarily do 
not give to the occupying claimant the option of 
keeping the land;^*^ but under some statutes, con¬ 
sidered infra subdivision c of this section, he may 
become entitled thereto on the owner’s refusal or 
neglect to pay for the improvements. Under other 
statutes, if the value of the improvements exceeds 
the value of the land aside from the improvements, 
the court may order the occupant to take the land 
^nd pay the ascertained value thereof.®^ 

b. Effect of Election 

The owner of the land on which Improvements have 
been placed ia bound by his election to take either the 
land or the value thereof without the Improvements. 

After the owner of the land on which improve¬ 
ments have been placed has made his election, he is 
bound thereby and cannot make a second election.®^ 

If the owner elects to take the land and pay for 
the improvements, he cannot compel the occupant 
to take the land with the improvements.®® There 
is authority that, if the owner elects to pay for the 
improvements, he is entitled to the crop growing on 
the premises when possession is taken.®i 


80. Miss.—^Nlzon v. Porter, 38 Miss. 
401. 

81. Ill.—Olln V. Keinecke, 168 N.K 
676, 336 Ill. 530, reversing: 246 111. 
App. 184. 

Md.—^Warwick v. Harvey, 148 A. 

592, 158 Md. 457, 66 A.L.R. 284. 
Mich.—^Hardy v. Burroughs, 232 N. 
W. 200. 251 Mich. 578—Rzeppa v. 
Seymour. 203 N.W. 62, 230 Mich. 
439. 

Neb.—^Troxell v. Stevens, 77 N.W. 
781, 67 Neb. 329, 

31 C.J. p 340 notes 82, 84, p 351 note 
32. 

value of Improvemeutf made by 
owner 

Where the owner elects to talce 
the value of the land, he is entitled 
to the value of Improvements he 
had made.—^Rzeppa v. Seymour, 203 
N.W. 62. 230 Mich. 439. 

Xu louislana' 

(1) Under statute the owner may 
elect either to have improvements 


made by a bad faith possessor re¬ 
moved at such person’s expense, or 
to keep them on paying the value 
of the materials used and the cost 
of workmanship.—Peters v. Craw¬ 
ford, App., 199 So. 433—^Elrod v. 
Hart, App., 146 So. 797—31 C.J. p 340 
note 82 [a]. 

(2) However, where improvements 
are made by a good faith possessor, 
the owner does not have such right 
of election.—^Venta v. Ferrara, 196 
So. 650, 195 La. 834—^Peters v. Craw¬ 
ford, supra. 

88. Conn.—Lewis v. Lewis, 67 A. 

735, 76 Conn. 586. 

Ky.—Clay v. Miller, 2 Litt. 279. 

31 C.J. p 340 note 85. 

83. Tex.—Benson v. Cahill, Civ.App., 
37 S.W. 1088. 

d4. Mo.—Cox V. McDivit, 28 S.W. 

697, 125 Mo. 358. 

31 C.J. p 340 note 90. 
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85^ Me.—Cary v. Whitney, 60 Me* 
322. 

86. U.S.—^Leighton v. Young, Neb., 
62 F. 439, 3 C.C.A. 176, 18 L.R.A. 
266. 

87. Kan.—Stephens v. Ballou, 27 
Kan. 594. 

31 C.J. p 340 note 86. 

8a Mo.—Cox V. McLlvit, 28 S.W* 
697, 126 Mo. 358—Gallenkamp v- 
Westmeyer, 93 S.W. 816, 116 Mo. 
App. 680. 

31 C.J. p 340 note 88. 

89. Mich.—Miller v. Clark, 26 N. 

W. 872, 60 Mich. 162. 

31 C.J. p 340 note 93. 

9a Ky.—Clay v. Miller, 2 Litt 279. 
Mich.—Miller v. Clark, 26 N.W. 872, 
60 Mich. 162. 

Beoovezy of possession of laud by 
owner is an election to take it.— 
Clay V. Miller, 2 Litt. Ky., 279. 

191. Ky.—Strode v. Swim, 1 A.BC. 

[ Marsh. 366. 
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If the owner elects to take the value of the land 
without improvements, he waives all errors occur¬ 
ring prior to such election and he should tender 
a deed \^’ith a covenant of warranty and if there 
are several successful claimants, they should unite 
in the conveyance.^^ 

c. Effect ef Failure or Refusal to Pay 

The eiTect of the failure or refusal of the owner of the 
land to pay for the Improvements placed thereon or the 
failure of the occupant to pay the value of the land Is 
frequently determined by the statutes, although relief in 
•equity may be decreed where the statutes fall to make 
provision. 

Under some statutory provisions, if the owner of 
the land neglects or refuses to pay the appraised 
value of the improvements within a reasonable time 
fixed by statute, or by the court, the occupant may, 
on paying to the owner or into court the appraised 
value of the land without the improvements, be¬ 
come entitled to a decree vesting the title to the 
land in him;95 but under such a statute neither 
the land nor the improvements can be sold to pay 
ior the improvements.^® Under other provisions if 
the owner fails to pay the amount awarded to the 
occupant for his improvements within the time 
fixed, his rights are extinguished and the title be- 
-comes vested in the occupant;®^ or in some juris¬ 
dictions an order may be made to sell the land for 
the payment of the amount allowed.®® 

Where the owner of the land elects to surrender 
the land and take its value, and gives a refunding 
“bond under the occupying claimant act, the occu¬ 
pant must pay for the land and look to the bond 
unless insolvency is alleged.®® If the occupant re¬ 
fuses to accept the deed and pay the value of the 
land within the time fixed, the property may be or¬ 


dered sold and the proceeds applied to the pa 3 nment 
thereof,^ or a writ of possession may issue.® 
There is authority that, where a statute allows 
the owner an election, but makes no provision as to 
what shall be done when he declines to pay the 
appraised value of the improvements, and the oc¬ 
cupant declines to pay the appraised value of the 
land, a court of equity may, on the motion of either 
the owmer or the occupant, decree a sale of the 
property and distribute the proceeds of the sale to 
the parties in proportion to their respective inter¬ 
ests;® but the occupant cannot have the land and 
improvements sold for this purpose, until the owner 
has been given an opportunity, by the court, to make 
an election and he has refused so to doA 
Tenancy in common. There is authority that, 
where the owner declines to pay for the improve¬ 
ments, and the occupant declines to pay the unim¬ 
proved value of the land, the parties should be re¬ 
garded as tenants in common, in proportion to the 
value of their respective interests® with the sole 
right of possession in the occupant as long as such 
tenancy continues.® 

§ 11 , -Measure of Conoipensation in Gen¬ 

eral 

a. In general 

b. Determination of amount; interest 
a. In General 

The amount of compeneatfon, to which a bona fide 
occupant of land Is entitled for Improvements made there¬ 
on, Is generally measured by the enhanced value of the 
land to the owner by reason of such Improvements. 

Except in so far as changed by statute,*^ the gen¬ 
eral rule is that the amount of compensation to 
which a bona fide occupant of land is entitled for 


•92. Kan.—Price v. Allen, 18 P. 609, 
39 Kan. 476. 

•92. Ohio.—TJSTllkins v. Huse, 16 Ohio 
285. 

31 CLT. p 340 note 98. 

94. Ky.—^Moss V. Carrol, 1 A.K. 
Marsh. 381. 

'9S. Ga.—^Acxne Brewing Co. v. Cen¬ 
tral H. & Banking Co., 42 S.E. 8, 
115 Oa. 494. 

31 C.J. p 341 note 1. 

.9a Towa.—^Dungan v. Von Puhl, 8 
Iowa 263. 

Philippine.—Javier v. Javier, 7 Phil¬ 
ippine 261. 

'97. Minn.—Craig v. Dunn, 49 N.W. 

896, 47 Mjinn.^ 59. 

31 CJ. p 341 note 3. 

:9a Neb.—Troxell v, Stdvens, 77 N. 

W. 781, 57 Neb. 329.. 

:31 aj. p 341 note 4. 


99. Ky.—-Webb v. Bowman, 3 J.J. 
Marsn. 70. 

1. Kan.—^Bruner v. Hunt, 81 P. 194, 
71 Kan. 683. 

31 C.J, p 841 note 6. 
a Ind.—Chesround v. Cunningham, 
3 Blackf. 82. 

81 C.J. p 841 note 7. 
a XJ.S,—Leighton v. Young, Neb., 
62 P. 439, 8 C.C.A. 176, 18 LILA. 
266. 

81 C.J. p 841 note 8. 
a Neb.—Troxell v. Stevens, 77 N. 
W. 781, 57 ^eb. 329. 

5. U.S.—^Leighton v. Young, Neb., 
62 P, 489. 8 aCA. 176, 18 LILA. 
266. 

31 C.J. jp 341 note ID. 

Under statute ' ' 

Utah.—^American Mut. Building & 
Loan Co. V. Jones, 117 P.2dr 29®, 
102 UtaJh 818, rehearing denied 183 
P.2d 882, 102 Utah 328L , 
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a U.S.—^Leighton v. Young, Neh., 52 
P. 439, 8 aC.A. 176, 18 LB.A. 266. 

7. Ark.—Worthen v. RatclUCe, 42 
Ark. 880. - 
81 C.J. p 334 note 6. 

Xn Xiouisiana under statute, the 
owner may elect to pay a good faith 
possessor either the value of the 
materials and the price of work¬ 
manship, or the enhanced value of 
the soil.—^Venta v. Perrara, 196 So. 
660, 196 La. 834—.Uthoif v. Thomp¬ 
son, 146 So. 161, 176 La. 699—Pe¬ 
ters V. Crawfords App., 199 So. 433. 

Xn Puerto Sloo, under statute, the 
owner has the option of paying a 
good faith improver either the cost 
of the Improvement or the amount 
by which the improvement has en¬ 
hanced the value oif the property.— 
Baetjer v, Garaot, C.C.Ac, 3.86 P.2d 
468—Baetjer v. Garzot CG.A., 124 
P,2cl 929. 
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his improvements thereon is the amount by which 
the owner of the land is benefited thereby, that is, 
the amount by which they enhance the value of 
the property to the owner,^ or, as has been assert¬ 
ed, in some cases, the amount by which they en¬ 
hance the ‘‘vendible” or “salable” value of the 
land,^ or the difference in the value of the land 
with the improvements and without them.^O is 
not the amount which the improvements have cost 
the occupant,^^ or the amount which "would be nec¬ 
essary to replace them if they were considered as 
removed and not on the land,i2 nor, ordinarily, is 
it the actual value of the improvements them- 
selves,i3 although such value has been declared to 
be the proper measure of compensation,^^ especial¬ 
ly where the case is not witliin the statute concern¬ 
ing occupying claimants.^® 

Where several occupants are entitled to compen¬ 
sation, the sum recovered should be apportioned be¬ 
tween them according to the estimated value of the 
improvements made by each.^® 


§ 11 

Amount in excess of rents and profits. Where 
the occupant is allowed the value of his improve¬ 
ments only by way of setoff against the owner’s 
claim for damages for detention of the lands, as 
considered infra § 14, the amount allowed usually 
cannot exceed the amount of the owner’s damages 
and mesne profits, which accrued during the occu¬ 
pant’s possession.^7 Under this rule, if the value 
of the rents and profits of the premises during the 
period of occupancy equals or exceeds the en¬ 
hanced value caused by the improvements, there can 
be no recovery for such improvements.^® Howev¬ 
er, in an equitable action,!® or in some jurisdic¬ 
tions, under express statutory provision,^® the occu¬ 
pant may be entitled to any excess in his favor. 

Amount in excess of cost of improvements. In 
some jurisdictions the enhanced value of the prop¬ 
erty is the proper measure of compensation, even 
though the amount thereof is greater than the 
amount wrhich the improvements cost the occu¬ 
pant.®! In other jurisdictions, however, the occu- 


a Ark.—Crowell v. Seelbinder, 49 
S.W.2d 389, 185 Ark. 769, 83 A.L..R. 
788. 

IlL—^Hayes v. Davis, 30 N.B.2d 621, 
307 I11.APP. 440. 

Ky.—Combs v. Deaton, 261 S.W. 638, 
199 Ky. 477. 

Mich.—^Pakulski v. Ludwiczewskl. 
289 N.W. 231, 291 Mich. 502— 
Schutz V. Kalamazoo Improvement 
Co., 279 N.W. 621, 284 Mich. 306— 
Basrle Oil Corporation v. Cohassett 
Oil Corporation, 248 N.W. 840, 263 
Mich. 371—^Windiate v. Leland, 226 
N.W. 620, 246 Mich. 669. 

Minn.—^Lepak v. Lepak, 261 N.W. 484, 
196 Minn. 24. j 

Miss.—Pritchett v. Hibbler, 88 So. 
882, 126 Miss. 379. 

Mo.—Rains v. Monlder, 90 S.W.2d 
81, 338 Mo. 276—Staub v. PhUlips, 
271 S.W. 366, 307 Mo. 676. 

Neb.—^Brokaw v. Cottrell, 211 N.W. 
184, 114 Neb. 868—^Dougherty v. 
White, 200 N.W. 884, 112 Neb. 675, 
36 A.L.R. 426.* 

Tenn.—^Mercy v. Miller, 166 S.W.2d 
628, 26 Tenn.App, 621—Wilburn v, 
Kibtrsleyf 3 Tenn.App. 88. 

Tex.—^Bemrod v. Wrigrht, Clv,App., 
273 S.W. 938—Sheffield v. Meyer, 
Civ.App., 229 S.W. 614. 

Va.—^Porter v. Shaffer, 133 S.B. 614, 
147 Va. 921. 

Wash.—^HardfiTTove v. Bowman, 116 
P.2d 336, 10 Wash.2d 136—Gregr- 
opy V. Peabody, 279 P. 102, 163 
Wash. 99. 

W.Va.—^Ravenna Furnace & Heatingr 
Co. V. Cotts, 22 S.B.2d 371. 

31 C.J. P 334 note 7. 

a Ky.—Ohendweth v. Bullitt, 6 S.W. 
2d 1061, 224 Ky. 698—Fox v. Faulk¬ 
ner. 1’ S.W.2d 1079, 222 Ky. 684— 
Leonard v. Williams, 296 S.W. 408, 


220 Ky. 413—Jackson v. Clay- 
pool, 201 S.W. 2, 179 Ky. 662. 

Md.—Warwick v. Harvey, 148 A. 592, 
158 Md. 457, 68 A.L.R. 284. 

31 C.J. p 335 note 8. 

la Ark.—McDonald v. Rankin. 122 
S.W. 88, 92 Ark. 173. 

Kan.—Sarbach v. Newell, 1 P. 30, 30 
Kan. 102. 

Mich.—^Acker v. Weadel, 210 N.W. 
212, 236 Mich. 374. 

Tex.—St, Louis Southwestern Ry. Co. 
of Texas v. Larue, Clv.App., 27 S. 
W.2d 862. 

31 C.J. p 335 note 9. 

11. Ky,—Combs v. Deaton, 261 S. 
W. 638, 199 Ky. 477. 

Mich.—Pakulski v. Ludwlczewskl, 289 
N.W. 231, 291 Mich. 602—Schutz v. 
Kalamazoo Improvement Co., 279 
N.W. 521, 284 Mich. 306—^Acker v. 
Weadel, 210 N.W. 212, 236 Mich. 
374—^Rzeppa v. Seymour, 203 N. 
W. 62, 230 Mich. 439. 

Minn.—^Lepak v. Lepak, 261 N.W. 
484. 195 Minn. 24. 

Miss.—^Pritchett v. Hibbler, 88 So. 
882. 126 Miss. 379. 

Neb.—^Brokaw v. Cottrell, 211 N.W. 
184, 114 Neb. 858. 

Tenn.—Wilburn v. Kingrsley, 3 Tenn. 
App. 88. 

Tex.—^Bemrod v, Wrigrht, Civ.App., 
273 S.W. 938—Sheffield v. Meyer, 
Clv.App., 229 S.W. 614. 

Va.—^Porter v. Shaffer, 133 S.Bl 614, 
147 Va. 921. 

Wash,—Gregrory v. Peabody, 279 P. 
102, 163 Wash. 99. 

W.Va.—Ravenna Furnace & Heatlngr 
Co. V. Cotts, 22 S.B. 371. 

31 C.J. p 336 note ^ ^ 

12. Mlsa—rPzitchettJ v, Hibbler, 88 
So. 882, 126 Miss. 379—Hicks v. 


Blakeman, 21 So. 7. 74 Miss. 469, 
sugrgrestion of error overruled 21 
So. 400. 74 Miss. 459. 

13. Minn.—Lepak v. Lepak, 261 N. 
W. 484, 196 Minn. 24. 

31 C.J. p 335 note 12. 

14. Ala.—Pugrh v. Pugrh, 140 So. 416, 
224 Ala 461. 

31 C.J. p 336 note 13. 

15. Ky.—^Patrick v. Woods, 3 Bibb 
_ 29—^Hart y. Baylor, Hard. 697. 

15. La.—^Lejeune v. Barrow. XI La. 
Ann. 501. 

17. N.Y.—New York, O, & W. Ry. 
Co. V. Livingston, 201 N.Y.S. 629, 
206 App.Div. 589. affirmingr 198 N. 
Y.S. 683, 120 Misc. 146, and modi¬ 
fied on other grrounds 144 N.H. 589, 
238 N.Y. 300. 34 A.L.R. 1078. 

31 C.J. p 886 notes 16, 17. 

Owner's rigrht to set off rents, profits, 
etc. see infra S 12. 

1& Ky.—Siler v. Carpenter, 160 S. 

W, 186. 165 Ky. 640. 

31 C.J. p 336 note 18. 

19. N.Y.—^Higrgrins ▼. ODonnell, 4 
N.Y.S.2d 775, 254 App.Div. 775, 

877—^New York, O. & W. Ry, Co- 

V. Livingrston, 201 N.Y.K 629, 206- 
App.Div. 589, affirming: 198 N.Y.S. 

' 688. 120 MiSc. 146, and modified on 
other grrounds 144 N.SL 689, 238. 
N.Y. 300, 34 A.L.R. 1078. 

90. GrS.—Norris v. Richardson, 106 
S.B. 493, 161 Ga 31. 

81 C.J. p 336 note 20. 

2L Mo.—Sutton V. Anderson, 81 S.. 

W. 2d 1026, 826 Mo. 804—Anderson 

. v. Sutton, 276 S.W. 32, 308 Mo, 406. 
81 C.J. p 836 note 23. . . 
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pant’s recovery in such a case cannot exceed the 
amount which the improvements cost him;22 and 
if the enhanced value is less than the cost, then he 
can recover only such value.^S Where the mate¬ 
rials used in making the improvements were ob¬ 
tained from the land of the owner, it has been 
held that the allowance to the occupant should be 
confined to the value of his labor and the money 
actually spent by him in making the improve- 
ments.2^ 

b. Betexmination of Amoimt; Interest 

Unless otherwise provided by statute, the enhanced 
value of land as a result of improvements is usually deter¬ 
mined by deducting from its present value, with the Im¬ 
provements, its estimated present value without the im¬ 
provements. 

In the absence of a specific regulation otherwise, 
the enhanced value of land resulting from improve¬ 
ments placed thereon is generally determined by 
deducting from the present value of the land, with 
the improvements, its estimated present value with¬ 
out the improvements, including in such deduction 
any increase in value from any other causes than 
such improvements;^® or the enhanced vendible 
value of the land may be determined by taking 
the average of opinions expressed by witnesses on 
the subject.^® However, only such permanent im¬ 
provements as enhance the value of the property 


may be taken into consideration,and the enhanced 
value must be determined only by the ordinary con¬ 
sideration applying to lands similarly situated.^^ 

In making such determination, consideration 
should be given to the condition of the improve¬ 
ments at the time the land was recovered,^ 9 their lo¬ 
cation on the land,3® the reasonable cost of the 
improvements,31 or the reasonable cost of making 
them at the time of the recovery in their then con¬ 
dition,32 and their deterioration, if any,33 except 
such as occurs by providential visitation, after the 
occupant has been ousted.34 However, no value 
that the land might impart to the improvements 
should be considered.35 

Particular amounts allowed for improvements 
have been held proper or reasonable under the cir- 
cumstances.33 

Time of determination. It has been variously 
stated that the enhanced value of the land, or the 
value of the improvements, shall be estimated at the 
time of eviction of the occupant and recovery of 
the land by the owner ;37 at the date of commence¬ 
ment of the action for such recovery ;3 3 at the 
time of trial ;33 or at the time of the audit^o or ap¬ 
praisement ;^i or at the time when the assessment 
is made.^3 There is authority that the value of the 
improvements should be assessed on a basis coex- 


22. Ky.—^Pox V. Faulkner, 1 SW.2d 
1079, 222 Ky. 584—^Leonard v. Wil¬ 
liams. 296 S.W. 408, 220 Ky. 413— 
Combs V. Deaton, 261 S.W. 638, 199 
Ky. 477. 

Mich.—^Rzeppa v. Seymour, 203 N.W. 

62, 280 Mich. 439. 

31 C.J. p 336 note 24. 

Talne of Smproveueiits 

Mich.—Windiate v. Leland, 225 N. 

W. 620, 246 Mich. 669. 

23» Mich.—^Bighmey v. Thayer, 98 
N.W. 784, 136 Mich. 682, 66 L.R.A. 
916. 

24. Md.—^Duckett v, Duckett, 21 A. 
323. 

25* Kan.—Sarbach v. Newell, 1 P, 
30, 30 Kan. 102. 

31 C.J. p 337 note 29, 

2a Md.—^Bamum v. Bamum, 42 
Md. 261. 

31 C.J. p 337 note 80. 

27. W.Va.—Haymond v. Camden, 37 
S.E. 642, 48 W.Va. 468. 

31 C.J. p 337 note 31. 

2a Ark.—Greer v. Vausrhan, 132 S. 
W. 466, 96 Ark. 524—"McDonald v. 
Rankin, 122 S.W. 88, 92 Ark. 173. 

22. Ark.—^McDonald v. Rankin, su¬ 
pra. 

Wyo,—Walther v. Steward, 88 Pj2d 
475, 479, 54 Wyo. 160, guotin^ Cor¬ 
pus JXLdMm 


30. Tenn.—^Fisher v. Edington, 1 S. 
W. 499, 85 Tenn. 23. 

Wyo.—^Walther v. Steward, 88 P.2d 
473, 479, 54 Wyo. 160, quoting Cor¬ 
pus Juris. 

31. Ark.—Crowell v. Seelblnder, 49 
S.W,2d 389, 185 Ark. 769, 83 A.L,. 

R. 788. 

Wyo.—Walther v. Steward, 88 P.2d 
476, 479, 54 Wyo. 160, quoting Cor¬ 
pus Juris. 

31 C.J, p •337 note 35. 

32. Ark.—^McDonald v. Rankin, 122 

S. W. 88, 92 Aik. 173. 

Wyo.—Walther v. Steward, 88 P.2d 
476, 479, 54 Wyo. 160, quoting Cor¬ 
pus Juris. 

3a Wyo.—Walther v. Steward, su¬ 
pra, quoting Corpus Juris. 

31 aj. p 837 note 37. 

3Ai Ky.—Thompson v. Buckner, 40 
S.W. 915, 19 Ky.D. 431. 

Wyo.—Walther v. Steward, 88 P.2d 
476, 479, 54 Wyo. 160, quoting Cor¬ 
pus Juris. 

•31 C.J. p 337 note 38. 

35. Ark.—McDonald v. Rankin, 122 
S.W. 88, 92 Ark. 173. 

3a La.—^Benoit v. Burke, App., 189 
So. 484—^Myers v. Burke, App., 189 
So. 48i2. 

Amount lield unreasonable 
Ky.—Cooper v' Cooper, 82 S.W. 375, 
26 Ky.L. 668. 


37. Ark.—Crowell v. Seelbinder, 49 
S.W.2d 389, 185 Ark. 769, 88 A.L.R. 
788. 

Mich.—Rzeppa v. Seymour, 208 N.W. 

62, 230 Mich. 489. 

■31 C.J. p ZZl note 40. 

On entry of decree 

Neb.—Dougherty v. White, 200 N.W. 

884, 112 Neb. 675, 36 A.L.R. 425. 
At time of final Judgment in eject¬ 
ment 

S.C.—Howard v. Kirton, 142 S.B. 39, 
144 S.C. 89. 

sa Ga—^Hawks v. Smith, 81 S.B. 

200, 141 Ga. .422. 

81 C.J. p 3'87 note 41. 

39. Ala—Pugh v. Pugh, 140 So. 415, 
224 Ala 4*61—Barrett v. Kelly, 30 
So. 824, 131 Ala 378. 

Ill.—^Hayes v. Davis, 30 N.E. 621, 
■307 I11.APP. 440. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Larue, Civ.App., 
27 S.W.2d 862. 

31 C.J. p 337 note 42. 

40. Md.—Jones v. Jones, 4 Gill 87. 
31 CJ. p '337 note 43. 

41. Iowa—^Dungan v. Von Puhl, 8 
Iowa 268. 

40: Kan.—^Hentlg v. Redden, 41 P. 

1064, 1 KaaApp. 163. 

N.C.—Whitfield v. Boyd, 74 S,E. 452 
168 N.C. 451. 
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tensive in time with the estimate of rents and profits 
which they contribute to produce, so as to allow 
the occupant for all his improvements of which 
plaintiff recovers the benefit>3 

Interest. There is authority that in estimating 
the amount to be allowed an occupant of land for 
his improvements, interest thereon should not be 
allowed,^^ except on amounts expended on neces¬ 
sary repairs or improvements.^5 However, there is 
also authority that the occupant is entitled to in¬ 
terest on the enhanced value resulting from his 
improvements from the time the money was ex¬ 
pended for them,46 from the time the owner takes 
possession,47 or from the time the right to com¬ 
pensation has otherwise accrued.48 

Where the improvements were made at the own¬ 
er’s request, interest may be allowed after a tender 
of such improvements.46 

§ 12. - Owner’s Right to Set Off Rents, 

Profits, Waste, Etc. 

a. In general 

b. Period for which rents and profits may 

be claimed 

c. Rent on value of property as improv¬ 

ed 

a. In G-eneral 

As a general rule, the owner of the land Is entitled 
to set off against the occupant’s claim for improvements 
a reasonable claim for rents and profits, and the recovery 
by the occupant is also subject to a deduction for waste 
or deterioration of the property. 

As a general rule the owner of the land is en¬ 
titled to set off against the occupant’s claim for 


improvements a reasonable claim for rents and 
profits accruing on the land,®® and this rule applies 
where defendant in an action for the possession 
of real property, after judgment against him, brings 
a direct action or proceeding to obtain compensa¬ 
tion for his improvements,®! unless the owner’s 
claim has been merged in the previous judgment in 
his favor.®2 However, the owner is not entitled to 
claim rents and profits where he has been guilty 
of some act which estops him from setting up such 
claim ;®3 or where the land has no rental value 
apart from the improvements ;®4 or where the oc¬ 
cupancy is such that the occupant himself is enti¬ 
tled to the rents.®® 

Waste, injury, etc. The recovery for improve¬ 
ments is also subject to a deduction for waste or 
deterioration of the property, if any, that may have 
happened during the occupancy,®® and to a set off 
for the costs in a prior suit in which the owner 
recovered the land,®7 but not for attorney’s fees 
therein.®® 

b. Period for Which Bents and Profits May 
Be Claimed 

Except as otherwise prescribed by statute, rents and 
profits or damages may be generally set off by the owner 
of the land against the claim for improvements for the 
period during which the occupant held adverse possession 
and use of the property. 

Except to the extent that the period for which 
rents and profits may be claimed is prescribed by 
statute,®® rents and profits or damages may, as a 
general rule, be set off against the claim for im¬ 
provements for the period during which the occu¬ 
pant held adverse possession and use of the prop¬ 
erty;®® and this rule applies, although the period 


43. Miss.—Johnson v. Putch, 57 
Miss. 73. 

44. Wa^h.—Gregory v. Peabody, 279 
P. 102, 153 Wash. 99. 

31 CJ. p 337 note 49. 

45. U.S.—Jackson v. Ludellng, La, 
99 U.S. 513, 25 L.Ed. 460. 

31 C.J. p 337 note 50. 

48. N.J.—White v. Smith, 82 A. 560, 
70 N.J.Eq. 418. 

N.C.—Whitfield V. Boyd, 74 S.B. 46'2, 
168 N.C. 451. 

31 C.J. p 337 note 51. 

47. Mich.—Rzeppa v. Seymour, 203 
N.W. 62, 230 Mich. 439. 

48. N.C.—Perry v. Norton, 109 S.B. 
641, 182 N.C. 685. 

31 C.J. p 337 note 52. 

49. Ill.—U. S. Brewing Co. v. Bolese 
& Shepard Co., 205 IlLApp. 478. 

BO. Ala—Pugh V. Pugh, 140 So, 416, 
224 Ala. 461. 

Conn.—Schleicher v. Schleicher, 182 
A. 162, 120 Conn. 528, 104 A.L.B. 
572. 

42 C.J.S.-29 


lU.—Hayes v. Davis, 30 N.H.2d 621, 
307 IlLApp. 440. 

Mich.—Schutz v. Kalamazoo Im¬ 
provement Co,, 279 N.W. 621, 284 
Mich. 306. 

Tenn.—Mercy v. Miller, 166 S.W.2d 
628, 25 Tenn.App. 62L 
31 C.J. p 338 note 56. 

61. Iowa—^Welles v. Newsom, 40 N. 

W. 106, 76 Iowa 81. 

31 C.J. p 338 note 59. 

52. Mo.—^Lee v. Bowman, 55 Mo. 
400. 

53. Ky.—James v. McKinsey, 4 J.J. 
Marsh. 625. 

Tex.—Thouvenin v. Lea, 26 Tex. 61*2. 
31 C.J. p 338 note 61. 

54. Ark.—^Little Kock v. Jeuryens, 
202 S.W. 46, 133 Ark. 126. 

N.a—Gray v. Davis, 113 S.E. 697, 
184 N.C. 95. 

81 C.J. p 338 note 82. 

Rent on value of property as im¬ 
proved see infra subdivision c of 
this section. 


55. N.C,—^Harriett v. Harriett, 106 
S.E. 221, 181 N.C. 75. 

31 C.J. p 338 note 63. 

58. Iowa—^Dungan v. Von Puhl, 8 
Iowa 263. 

Ky.—Smith r. Bell, 25 S.W. 762, 91 
Ky. 655. 

Wash.—^Hardgrove v. Bowman, 116 
P.2d 336, 10 Wash.2d 136. 

31 O.J. p 338 note 64. 

57- Wia—Davis v. Louk, 30 Wis. 
308. 

58. Ky.—Smith v. Bell, 25 S.W. 752, 
91 Ky. 655. 

59. Ala—Cade v. Graffo, 148 So. 
591, 327 Ala 11. 

31 CJ. p 338 note 67. 

60 l Conn.—Schleicher v. Schleicher, 
182 A. 162, 120 Conn. 528, 104 A.L. 
R. 672. 

Ill.—Hayes v. Davis, SO N.E.2d 521, 
307 IlLApp. 440. 

Tex.—Hamer v. Sanford, CivJLpp., 
189 S.W. 343. 

31 C.J. p 338 note 68. 
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for which rents are charged extends beyond the 
time within which the rents could have been recov¬ 
ered in a direct action for that purpose.®^ 

Prior to entry of occupant. Defendant in eject¬ 
ment ordinarily is not liable for mesne profits tak¬ 
en, prior to his own entry, by those under whom 
he claims,®- but if, in accounting for the profits 
chargeable to himself, he claims credit for im¬ 
provements made by his predecessors, he is liable 
for the rents and profits taken by or chargeable 
against them.®® 

c. Bent on Value of Property as Unproved 

As a general rule, in estimating the rents and profits 
which may be set off by the owner of the land against 
the occupant’s claim for improvements, the occupant 
should be required to account only for those rents and 
profits which might properly have been charged had the 
improvements not been made. 

The general rule is that in estimating the rents 
and profits to be charged against the occupant, he 
should be required to account only for those rents 
and profits which might properly have been charged 
had the improvements not been made, and not for 
rents and profits on the land as enhanced in value 
by the improvements placed thereon by him.®^ 

In some jurisdictions, however, this rule is chang¬ 
ed by statute so as to allow rent to be charged on 
the land in its improved condition.®® In other ju¬ 
risdictions, rent is charged on the value of the prop¬ 
erty as improved where the occupant is allowed 


compensation for his improvements;®® but not 
where such compensation is not allowed to him.®*^ 
There is also authority that the occupant may be 
charged rent on the land in its improved condition, 
where the improvements consist in preparing the 
land for the purpose for which it is used;®® where 
the improvements are not made in good faith,®® 
as where they are made after judgment against the 
occupant;"^® where the occupant is allowed to re¬ 
cover for his expenditures in making the improve¬ 
ments;^^ or where the owner is required to pay 
interest on the value of the improvements.'^® 

§ 13. -Lien 

Under some statutes a good faith occupant is entitled 
to a lien on the land for his improvements, and independ. 
entiy of statute equity may decree a lien in a proper 
case. 

In the absence of statute a bona fide occupant 
has no such lien at law as entitles him to be secured 
to the value of his improvements before being com¬ 
pelled to surrender possession of the property to the 
true owner.7® However, under statute in some ju¬ 
risdictions, an occupant in good faith is entitled to 
a lien on the land for the amount due for his im- 
provementsJ^ 

Independently of statute, equity may decree a 
lien or charge on the land for improvements, where 
under the circumstances it is just and equitable 
that such a lien should be given.*^® However, an 
equitable lien is given only under compelling cir- 


61. Kan.—^Barton v. National Land 
Co., 27 Kan, 6S4. 

61 C.J. p 639 note 69. 

62. Va.—^Hollingsworth v. Funk- 
houser, 8 S.K. 592, 85 Ya. 448. 

81 C.J. p 839 note 70. 

63. Ark.—^McDonald v. Rankin, 132 
S.W. 88, 92 Ark. ITS. 

n CJ. p 339 note 71. 

64. Conn.—Schleicher v. Schleicher, 

182 A 182, 120 Conn. 528, 104 A j 
L.R. 572. I 

Ga.—Winn v. Raney. 113 S.B. 8, 166 
Ga. 641. 

Ill.—^Hayes v. Davis, 30 N.B.2d 521, 
607 DLApp. 440. 

N.C.—^Harrison v. Darden, 26 S.B.2d 
860, 226 N.a 364. 

31 C.J. p 389 note 73. 

OBm U.S,—^Hardeman v. Turner, lli3 
F. 41, 50 C.C.A 110, affirming: 58 
S.W. 562, 6 Ind.T. 638 and error 
dismissed 24 S.Ct. 840, 191 U.S, 
562, 48 L.Ed. 308, 

Ark.—^McDonald v. Rankin, 122 S. 
W. 88, 92 Ark. 173. 

31 C.J. p 639 note 76. 

66 . Misa—Pritchett v. Hibbler, 88 
So. 882, 126 Miss. 379—Hicks v. 
B l ake m an, 2% So. 7, 74 Hiss. 459^ 


suggestion of error overruled 21 
So. 400, 74 Miss. 459. 

31 C.J. p 339 note 74. 

67. Misa—^Evans v. Holmes County, 
11 So. 653. 

61 C.J. p 669 note 75. 

68. Mo.—^Anderson v. Sutton, 293 
S.W. 770, 772, 616 Mo. 1058, quot¬ 
ing Ooxpns Jtuis. 

61 C.J. p 639 note 76. 

69. Tex.—GUley v. Williams, av. 
App., 43 S.W. 1094. 

7a Tex.—Norton v. Days, 35 S.W. 
181, 13 Tex.Clv.App, 90. 

7L Ky,—Bell v. Barnet, d J.J. 
Marsh. 516. 

Md.—Jones v. Jones, 4 Gill 87. 

72i Ind.T.—BArdeman v. Turner, 58 
S.W. 562, 6 Ind.T. 338, affirmed 
112 P. 41, 50 C.C.A 110, error dis¬ 
missed 24 S.Ct 840, 191 U.S. 562, 
48 L.Ed, 608. 

Iowa.—Childs v. Shower, 18 Iowa 
261. 

7a Mo.—Montgomery v. Gahagan, 
151 S.W. 463, 248 Mo. 610. 

Pa—^Putnam v. Tyler, 12 A 43. 117 
Pa 570. 

S.C.—Harman v. Harman, 61 S.E. 
881, 54 S.C. 100. 


74, Wis.—Whitcomb v. Provost, 78 
N.W. 432, 103 Wis. 278. 

61 C.J. p 341 note 14. 

Snooessfhl claimant of land is not 
entitled to a lien for improvements. 
—Holloway v. Bank of Atkins, 169 
S.W-2d 868, 205 Ark. 598. 

7B. Fla—La Mar v. Lechllder, 185 
So. 833, 166 Fla TOS-O’ohns v. Gil¬ 
lian, 184 So. 140, 134 Fla 576. 
Ky.—Shepherd v. Halsall, 155 S.W. 
2d 853, 288 Ky. 210—McMillen v. 
Bailey, 106 S,W.'2d 688, Ky. 
194—Fox V. Faulkner, 1 S.W.2d 
1079, 222 Ky. 684—Hurt’s Guard¬ 
ian V. Crawford Coal Corporation, 
1 S.W.2d 955, 622 Ky. 604. 

Mich.—^Acker v. Weadel, 210 N.W. 

212, 266 Mich. 374. 

N.J.—Nixon V. Nixon, 186 A 516, 
100 N.J.Bq. 437. 

Okl.—^Pirst Christian Church of 
Chattanooga v. Union Community 
Church of Chattanooga, 32 P.2d 
297, 168 Okl. 188. 

61 C.J. p 642 note 16. 

“The right to a lien in favor of a 
bona fide purchaser who 'permanent¬ 
ly improves the purchased premises 
in the good faith belief that he is 
the true, owner of the perfect title 
has a fixed place la equity juris- 
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cumstances,'^® in order to avoid the unjust enrich¬ 
ment of the true owner by the person innocently 
making the improvements.'^'^ 

An occupant is not entitled to a lien or an eq¬ 
uitable lien for his improvements where he is an 
occupant in bad faith or where he has been 
guilty of culpable negligence -p or where he is not 
in possession of the land*® or is without color of 
title or where it is not shown that the improve¬ 
ments enhanced the value of the propertyS^ or that 
the improvements exceeded the benefits derived 
from the land;^® or where it is expressly agreed 
as to how and by whom the improvements are to 
be paid for.84 jt h^s also been held that a lien 
cannot exist in favor of the occupant as against a 
third possessor in good faith.^s 

A partner who advances his partner’s propor¬ 


§ 13 

tion toward the erection of certain improvements 
on another’s property cannot claim a privilege on 
such improvements.^® 

An occupant^s lien may he lost by a surrender or 
loss of possession.®*^ 

Enforcement. In the absence of a statutory pro¬ 
vision to that effect, there cannot be a strict fore¬ 
closure of a lien for improvements.®® However, 
under some statutes such a lien may be foreclosed 
like a mortgage,®® such as by equitable proceed¬ 
ings,®® within a prescribed time after the judgment 
awarding the compensation.®^ 

Redemption. There is authority that in the ab¬ 
sence of a statutory provision therefor an owner 
has no right to redeem the land after it has been 
sold to satisfy a lien for improvements.®® 


prudence, and chancery courts have 
longr since recognized and enforced 
it.”—Combs v. Deaton, 551 S.W. 638, 
642, 199 Ky. 477. 

Uen oa indivlded interest of per¬ 
son withont knowledge 

Where plaintiff in reliance on el- 
leged oral agreement to sell lot 
erected a house and other improve¬ 
ments on lot with acquiescence and 
help of persons owning an interest 
in realty of which lot was part, and 
one person who had an Interest in 
realty did not know of the condi¬ 
tions under which plaintiff built the 
house, plaintiff was not entitled to 
lien against such person’s interest 
in realty for value of improvements. 
—Shepherd v. Halsall, 166 S.W.'2d 
853, 288 Ky. 210. 

Person who ftixnlshed material for 
the improvements may by subroga¬ 
tion enforce a lien for the improve¬ 
ments.—^Burks V. Lane Lumber Co., 
89 S.W. 686, 28 Ky.L. 646—31 CJ. P 
319 note 88. 

Sstent of lien. 

(1) Equity may allow a lien to 
the extent that the improvements 
enhance the vendible value of the 
land, not exceeding their cost.— 
Kowe V. Arnett, 45 S.W.5d 12, 241 
Ky. 768—^Pierce v. J. B. Pierce's 
Trustee in Bankruptcy, >38 S.W.2d 
"264, *238 Ky. 496—^Leonard v. Wil¬ 
liams, 295 S.W. 408, 220 Ky. 413— 
Combs V. Deaton, 251 S.W. 638, 199 
Ky. 477. 

<2) Measure of compensation for 
improvements see supra § 11. 

7fti U.S.—^Kentucky Electric Power 

Co. V. Norton Coal Mining Co., C. 

C.A.Ky., 93 P.2d 923. 

Mich.—^Pakulski v. Ludwlczewski, 

289 3Sr.W. 221, 291 Mich. 502. 

N.J.—^Priel v. Turk, 122 A, '610, 95 

N.J.Eq. 428. ' . u . . 


Wis.—^Diver v. Diver, 295 N.W. 18, 
236 Wis. 274. 

77. Mich.—Pakulski v. Ludwiczew- 
ski. 289 N.W. 231, 591 Mich. 602. 

7a Hawaii—^Hookaia v. Kealoha, 
30 Hawaii 446. 

La.—^Reimers v. Hebert, 7 La.App. 
56. 

Mich.—Schutz V. Kalamazoo Im¬ 
provement Co., 279 N.W. ‘521, 284 
Mich. 305. 

N.T.—^In re Site for Public Park, 
Damage Parcel No. 25, in Borough 
of Queens, City of New York, 12 
N.T.S.2d 587, 267 App.Div. 511, af¬ 
firmed In re Public Park Borough 
of Queens, City of New York, -26 
N.B.2d 803, 282 N.Y. 660. 

31 C.J. p 242 note 16. 

PexsoiiB olaiTniTig through bad 

faith occupants are not entitled to 

an equitable lien. 

U.S.—^Armstrong v. Ashley, 57 S.Ct 
270, 204 U.S. 272, 51 L.Bd. 482, af¬ 
firming 32 App.D.C. 368. 

N.Y.—In re Site for Public Park, 
Damage Parcel No. 25, in Borough 
of Queens, City of New York, 13 
N.Y.S.-2d 587, 267 App.Div. 611, af¬ 
firmed In re Public Park Borough 
of Queens, City of New York, 26 
N,B.2d 803, 28*2 N.Y. 660. 

79- N.J.—^Ffiel V. Turk, 123 A. 610, 
95 N.J.Eq. 425. 

sa Tenn.—^Mercy v. Miller, 166 S. 
W.2d 628, 26 TenmApp. 621. 

81, Mich.—^Pakulskf v. Ludwiczew- 
ski, 289 N.W. 221, 291 Mich. 602. 

BxpectaiLoy of title not sulllolent 

Mich.—^Pakulski v. Ludwlczewski, 
supra. 

82: Utah.—^Bacon v. Thornton, 51 P. 
162, 16 Utah 138. 

83. Mich.—Pakulski v. Ludwiczew- 
skl, 289 N.W. 231, 291 Mich. 602. 

81. Iowa.—Smith v. Iowa City Loan 
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& Building Ass’n, 14 N.W. 221, 60 
Iowa 164. 

•31 C.J. p 342 note 18. 

Owner’s agreement to pay for 
provements 

Oral agreement between owner of 
lot and his brother giving brother 
and his family right to live on and 
improve lot, owner ag^reeing to pay 
brother for improvements made if 
he sold property, where there was 
no indication that property was to 
stand as security for obligation to 
make such reimbursement, did not 
create equitable lien on lot or im¬ 
provements in favor of brother.— 
Lindsley v. Lewis, 84 S.W.2d 994, 
125 Tex. 630, reversing Lewis v. 
Lindsley, Civ.App., 68 S.W.*2d 548. 
85, N.C.—Wood V. Tinsley, 51 S.EL 

69, 138 N.C. 507. 

21 C.J. p 342 note 19. 

88, La.—^Pool V. Pontelleu, 26 La. 
Ann. 613. 

87, Iowa.—Lindt v. Uihlein, 89 N. 

W. 214, 116 Iowa 48. 

Ky.—Webb v. Bowman, 2 J.J.Marsh. 

70. 

Waiver or loss oT right to compen¬ 
sation generally see supra § 9. 
sa Kan.—^Park v. Hetherington, 61 
P. 228, 9 Kan.App. 309, reheard 64 
P. 1115, 63 Kan. 868. 

Proceedingrs to obtain compensation 
generally see infra 6 14. 

89. U.S.—^Hardeman v. Turner, 112 
P. 41, 50 C.C.A. 110, affirming 58 
S.W. 562, 2 Ind.T. 2:38, and error 
dismissed i34 S.Ct 840, 191 U.S. 
663, 48 L.Ed. 302. 

9a* U.S.—Hardeman v. Turner, su¬ 
pra. 

Ark.—^Douglass v. Sharp, 44 S.W. 
221, 64 Ark. 645. 

9L Ark.—^Douglass v. Sharp, supra. 
21 C.J. p 342 note 26. 

98. Kan.—^Rogers v. Johnson, 33 P. 
3d 586, 128 Kan. 39. 
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§ 14. -Proceedings to Obtain 

a. Nature and form of remedy 

b. Defenses 

c. Time for institution of proceedings or 

making claim 

d. Notice of application for allowance 

and assessment 

e. Parties 

f. Pleading 

g. Evidence 

h. Trial 

i. Judgment 

j. Review 

k. Costs 

a. Nature and Form of Remedy 

(1) In general 

(2) Direct proceedings 

(3) Defensive proceedings in actions for 

recovery of possession of land or 
of rents and profits 

(1) In General 

Where recovery for improvements is sought by a 
remedy provided by statute, the procedure indicated by 
tne statute must be followed and the claimant must bring 
himself clearly within its provisions. However, the 
existence of a statutory remedy does not In ail cases pre¬ 
clude the exercise of Jurisdiction by equity, and equitable 
principles will be applied whether the action Is In equity 
or is based on a statute. 

The mode in which recovery of compensation for 
improvements, where the right thereto is recognized 
under principles discussed supra § 6, may be had 
is determined largely by the statutory provisions of 
the particular jurisdiction. Proceedings, however. 


fall. general!}" into two classes, a direct proceeding 
either in equity or as authorized by statute, as dis¬ 
cussed infra subdivision a (2) of this section, and 
a defensive proceeding, as discussed infra subdivi¬ 
sion a (3) of this section, wherein the recovery for 
improvements may be had by way of set-off or 
counterclaim to a claim for rents and profits or 
damages in a proceeding for the recovery of pos¬ 
session of the land involved or as a condition to 
an award of the recovery of such possession. In 
some jurisdictions either mode of recovery may be 
resorted to, while in others such an election is not 
permitted. 

An occupant’s right to maintain an action to re¬ 
cover for improvements placed on land, title to 
which has been registered, is treated in the C.J.S. 
title Registration of Land Titles § 23, also 53 C.J. 
p 1127 note 18. 

If the occupant seeks to recover for his improve¬ 
ments by means of a remedy provided by statute he 
must proceed in the mode directed thereby,^^ and 
must comply with all the statutory requirements,^^ 
and bring himself clearly within the provisions of 
the statute.^5 Where, however, the occupant pro¬ 
ceeds in a federal court, his action will not be de¬ 
feated by the fact that it does not strictly conform 
to the state statute,®® 

Equity. Even though the right of an occupant to 
recover for improvements under statutory provi¬ 
sions exists, equity may still exercise jurisdiction 
in a proper case;®7 sometimes on the theory that 
the remedy originated in equity and subsequent leg¬ 
islation establishing the statutory right does not oust 
equity of jurisdiction.®® In a further application 


93. Okl.—^Peenberg v. Tulsa Cham¬ 
ber of Commerce, 261 P, 960, 128 
Okl. 134. 

S.C.—^Howard v. Kirton, 142 S.B. *39, 
144 S.C. 89. 

21 C.J. p 343 note 4'3—19 CJT. p 1248 
note 55. 

94. Okl.—Peenberg v. Tulsa Cham¬ 
ber of Commerce, 261 P. 950, li38 
Okl. 134. 

S.C—Howard v. Kirton, 142 S.E. 39, 
144 S.C. 89. 

'SI C.J. p 343 note 44—19 C.J. p 1248 
note 55. 

99. Okl.—^Feenberg v. Tulsa Cham¬ 
ber of Commerce, 261 P. '950, 128 
OkL 134. 

•81 C.J. p 34*3 note 45—19 C.J. p 1248 
note 65. 

PlaintUTs recovery not authorised 
A statute authorizing defendant 
against whom a Judgment has been 
rendered to recover for improve¬ 
ments does not permit recovery by 
plaintiff in a possessory action for 


Improvements made by himself.— 

Pinch V. Strickland, 48 S.E, 562, 1*32 

N.a 103. 

96, U.S,—^Leighton v. Young, Neb., 
52 p. 429, 8 C.C.A 176, 18 L..R.A 
■266. 

31 C.J. p 343 note 46. 

97. Ark.—Bowers v. Rightsell, 294 
S.W. 21, 178 Ark. 788. 

Mo.—Hannibal & St. J. R. Co. v. 
Shortridge, 86 Mo. 662. 

N.Y.—New York, O. & W. Ry. Co. v. 
Livingston, 201 N.Y.S. 629, 206 
App.Dlv. 589, affirming 198 N.Y.S. 
683, 120 Misc. 146, and modified 
on other grounds 144 N.E. 589, 
288 N.Y. 300, 84 AL.R. 1078— 
O’Marr v. McLean, 226 N.Y.S. 883, 
131 Misc. -207. 

Tex.—Murphy v. Benson, Civ.App., 
246 S.W. 249—Corbett v. Allman, 
Civ.App., 189 S.W. 91, motion de¬ 
nied 242 S.W. 466, 111 Tex. 648. 

19 C.J. p 1248 note 56. 

Origin in equity of right of occupant 
to recover see supra S 6. ] 

452 


statutory right enforceable in equL 
ty 

The statute establishing the right 
of recovery for the value of im¬ 
provements specifically relates to ac¬ 
tions at law, but it creates a right 
enforceable either at law or in equi¬ 
ty.—^Mink V. Whitfield, 118 So. 669, 
818 Ala. 334. 

Right not wholly statutory 
The right to recover the value of 
Improvements in good faith placed 
on the land of another does not arise 
wholly under the statute, but exists 
under principles of equity independ¬ 
ent of the statute.—^Mulholland v. 
Jolly, Tex.Civ.App., 17 S.W.2d 1109, 
error refused. 

9a Tex.—Corbett v. Allman, Civ. 
App., 189 S.W. '91, motion denied 
24.2 S.W. 466, 111 Tex. 643. 
Retention of equitable Jurisdiction 
although legal remedy established 
or enlarged see Equity $ 23. 
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of this theory, it has been held that whether a pro¬ 
ceeding to recover the value of improvements is 
brought pursuant to a statute or under the general 
right in equity, in the enforcement of the right eq¬ 
uitable principles apply.Thus, before an occu¬ 
pant may avail himself of the right he must show 
himself ready and willing to do equity.^ 

In an equitable action the occupant will not nec¬ 
essarily be denied recovery for his improvements 
because he fails to comply with statutory require- 
ments,2 and since the court is not confined to the 
strict rules of the common law,3 the amount of the 
occupant’s recovery may be greater than if the ac¬ 
tion were at law, as considered supra § 11. 

In at least one jurisdiction, under appropriate 
statutory provisions, an occupant’s right to recover 
for improvements may be exercised in an equitable 
proceeding to enjoin the issuance of the writ which 
would enable the owner to secure possession of the 
improved premises;^ elsewhere, in the absence of 
statutory authorization, a judgment for the value 
of improvements cannot be entered and enforced in 
an action to enjoin the enforcement of a judgment 
for plaintiff in a possessory action until compen¬ 
sation is made for the improvements.® 


(2) Direct Proceedings 

While authorities are not in agreement as to whether 
an occupant has the right to recover for Improvements by 
an independent action in equity, in most Jurisdictions 
recovery is permitted in a statutory, direct, affirmative 
proceeding, which is either independent of the main or 
possessory action or an adjunct to It, depending on the 
particular statute. 

Originally, a bona fide occupant could recover for 
improvements in equity only where he was defend¬ 
ant in an action by the owner for possession or oth¬ 
er equitable relief, as discussed supra § 6. In a 
number of jurisdictions this principle has been fol¬ 
lowed, and the fact that equity may require that an 
occupant make compensation for improvements as 
a condition to granting him equitable relief does 
not give an occupant the right to recover the value 
of his improvements by a direct affirmative suit 
against the owner of the property, although he made 
them innocently or through mistake,® unless the 
owner of the land has been guilty of fraud, or of 
acquiescence after knowledge of his legal rights/ 
or unless the parties have agreed on compensation 
for the improvements.® However, according to oth¬ 
er authorities, where an occupant in good faith 
has made improvements and has been evicted by the 
true owner, he may sue in equity for the value of 
his improvements without reference to any fraud 
or other misconduct on the part of the true owner,® 


99. Ky.—Casteel v. Pefunington, 14 
S.W.2d 763, 2.28 Ky. 206. 

Tex.—Iklulholland v. Jolly, Civ.App., 
17 S.W.2d 1109, error refused— 
Corbett v. Allman, Civ.App., 189 
S.W. 91, motion denied 242 S.W. 
456, 111 Tex. 543. 

Sguitalde cognlzaaoe 
The adjustment of the rights of 
occupying claimants is a matter of 
equitable cognizance.—Federal Sav¬ 
ings & Loan Ass'n of Tulsa v. John¬ 
son, 73 P.2d 846, 181 Okl. ‘328—31 
C.J. p 351 note 27. 

Equity guided by statutes 
In an equitable action where re¬ 
covery for Improvements is sought, 
equity will be guided by statutes 
governing the allowance for im¬ 
provements in actions at law.— 
Pritchett V. Hibbler, 88 So. 882, li26 
Miss. 379. 

Sleeping on lights 
The legislature has specifically 
provided that a claim for better¬ 
ments—^which rests purely on equi¬ 
table principles—^may be interposed 
in an action at law to recover the 
land; and if the Roman law is ap¬ 
plied, from which, principles of equi¬ 
ty are derived, it is clear that the 
occupant slept on his rights and is 
not now- in position to recover.— 
Brewer v. Folsom Broa Co., 6 P. 
2d 285, 43 Wyo. 433, rehearing de¬ 
nied 7 P.2d 224, 43 Wyo. 517. 


1. Tex.—^Mulholland v. Jolly, Civ. | 
App., 17 S.W.2d 1109, error re¬ 
fused—Corbett v. Allman, Civ. 
App., 189 S.W. 91, motion denied 
242 S.W. 456, 111 Tex. 548. 

2. Tex.—^Mulholland v. Jolly, Civ. 
App., 17 S.W.2d 1109, error refused. 

Statutory requirement inapplicable 
Where an occupant takes posses¬ 
sion and improves property under 
authority of the owner and without 
claiming adversely to the owner, he 
may assert any equitable rights in 
an action by the owner for posses¬ 
sion, and the equities will be adjust¬ 
ed on his answer without the neces¬ 
sity of waiting until final Judgment 
of dispossession as required in a 
proceeding under the statute.—^Han¬ 
nibal & St J. R. Co. V. Shortridge, 
86 Mo. 662. 

3. N.T.—New York, O. & W. Ry. Co. 
V. Livingston, 201 N.T.S. 629, 206 
App.Dlv. 689, affirming 198 N.T.S. 
683, 120 Misc. 146, and modified 
on other grounds 144 N.R 689, 
238 N.Y. 800, 34 A.L.R. 1078. 

4. U.S.—^Leighton v. Young, Neb., 
62 F. 489, 3 C.C.A. 176, 18 L.R.A. 
266. 

31 C.J. p 843 note 46 [b]. 

5. Mo.—^Russell v. Defrance, 89 Mo. 
506. 

& N.Y.—New York, O. & W. Ry. Co. 
v. Livingston, 201 N.TB. 629, 206 

453 


App.Div. 689, affirming 198 N.T.S. 
683, 120 Misc. 148, and modified 
on other grounds 144 N.B. 689, 238 
3Sr,T. 300, 34 AL.R. 1078. 

31 C.J. p 316 note 11. 

Xn a case citing Corpus Xnxls It 
was held that the rule stated in the 
text is followed by the larger num¬ 
ber of courts.—^Brewer v. Folsom 
Bros. Co., 6 P.2d 283, 284, 43 Wyo. 
433, rehearing denied 7 P.2d 224, 
43 Wyo. 617. 

7. N.Y.—^Higgins v. O'Donnell, 4 N. 
Y.S.2d 776, 254 App.Div. 775, 877. 

81 C.J. p 315 note 12. 

8. N.Y.—Higgins v. O’Donnell, su- ' 
pra. 

31 C.J. p 316 note 13. 

9. Tex—^Mulholland v. Jolly, Civ. 
App., 17 S.W.2d 1109, error refused. 

31 C.J. p 316 note 14. 

Origin of rule 

Originally the rule was that, if 
the owner sought equitable relief, 
betterments could be required to be 
compensated on the ground that he 
who seeks equity must do equity; 
but in 1841 Justice Story in the cele¬ 
brated case of Bright v. Boyd, C.C.Me., 
4 F.Cas.No.1,876, 1 Story 478, 4 F, 
Caa.No.1,876, 2 Story 605, went much 
further and held that where a holder 
in good faith is defeated in a posses¬ 
sory action, he may thereafter bring 
an Independent action In equity and 
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or he may file a cross bill or complaint in the nature 
of a cross bill to enforce his claim when he is sued 
at law for possession.^® Such an equitable action 
may be tried together with a possessory action to 
determine title to the land,ii or it may be tried sep¬ 
arate and independent of the possessory action,^2 
and without waiting until the title to the land has 
been settled.^^ 

Under statutes. Statutes existing in most juris¬ 
dictions permit a bona fide occupant to recover in 
a direct affirmative proceeding for improvements he 
has placed on the land of another,after it is es¬ 
tablished that the true owner and not the occupant 
is entitled to the improved premises, as discussed in¬ 
fra subdivision c (1) of this section; and he may 
recover not only for those made by himself but al¬ 
so for the improvements made by those rmder whom 


he claims.15 jliis right is entirely of statutory 
origin and does not exist independently of the stat¬ 
ute.^® The filing of the occupant’s claim is a mat¬ 
ter of right vrhich cannot be denied by the court 
where the application is properly made.^*^ The re¬ 
lief afforded an occupying claimant partakes of 
the nature of an accounting between the party who 
has the superior title as against the one who has 
possession under color of title,and the occupying 
claimant statutes, while enacted for the benefit of 
the one holding under color of title, are also de¬ 
signed to foreclose the right of all parties to the 
proceeding.!® 

In some states the statutory proceeding to re¬ 
cover for improvements is considered to be an in¬ 
dependent action,®® ancillary to the possessory ac¬ 
tion,®!- although there is authority that it is a part 


recover for Ills betterments to the 
extent that the land is enhanced 
thereby, baslnsr his decision on what 
he conceived to be the principles of 
the dvil law.—Brewer v. Folsom 
Bros. Co.. 5 P.2d 283. 43 Wyo. 433, 
rehearing: denied 7 P.2d 224, 43 Wyo. 
517. 

In a ease gnottn^ Oorpms Jtuis it 
was held that the better reasoning 
is that the occupant may maintain 
such a bill, and the fact that the 
owner needs no relief, and therefore 
seeks none, ought not to bar the 
occupant's right to relief In equity.— 
Hardy v. Burroughs, 232 N.W. 200, 
251 Mich. 673. 

Semedies avaUahle 

As against the contention that a 
claim for Improvements placed on 
the land of another can only be €is- 
serted defensively in cases where 
the owner, as the actor, seeks legal 
redress of some character, it was 
held that relief will be granted in 
equity either in a possessory action, 
or in an Independent action for the 
purpose of determining title, or in 
defense of a suit for removing the 
improvements; and it has been held 
that the value of the improvements 
may be recovered in an independent 
action, although the owner of the 
land may not see fit to proceed as 
actor.—^Murphy v. Benson, Tex.Civ. 
App., 246 S.W. 243. 

la Ark.—^Bowers v. Bightsell, 294 
S.W. 21, 173 Ark. 788. 

Or.—^Hatcher v. Briggs, 6 Or. 31. 
11. Ark.—^Bowers v.' Bightsell, 294 
S.W. 21, 173 Ark. 788. 

Mo.—Hannibal, & St J. B. Co. v. 

Shortrldge, 83 Mo. 1362. 

Tex.—^Mulholland v. Jolly, Civ.App., 
17 S.W.2d 1109, error refused— 
Murphy v. Benson, Civ.App., 246 
S.W. 249. 

Equitable ooimterolalm 
N.C.—^Finch v. Strickland, 43 S.E 
552. 132 H.C. 103. 


12. Ark.—Bowers v. Bightsell, 294 
S.W. 21, 173 Ark. 788. 

N’.Y.—Higgins v. O'Donnell, 4 N.T.S. 
2d 775, 254 App.Div. 776, 877. 

13. Ark.—^Bowers v. Bightsell, 294 
S.W. 21, 173 Ark. 788. 

14. Conn.—Schleicher v. Schleicher, 
182 A 162, 120 Conn. 528, 104 AL. 
B. 572. 

Mo.—Staub V. Phillips, 271 S.W. 366, 
307 Mo. 576—^Anderson v. Sutton, 
254 S.W. 854, 301 Mo. 60. 

Okt—^Feenberg v. Tulsa Chamber of 
Commerce, 261 P. 960, 128 Okl. 134 
—Scott V. Potts. 169 P. 932, 60 
OkL 228. 

S.C.—^Howard v. Kirton, 142 S.B. 39, 
144 S.C. 89. 

Utah.—Sorenson v, Korsgaard, 27 P. 

2d 439, 83 Utah 177. 

31 C.J. p 317 note 41, p 344 note 49. 
Measure of compensation recoverable 
in statutory proceeding see supra 
§ 11 . 

Remedies for occupant of state land 

The law provides two remedies in 
which an occupant of state land, un¬ 
der color of title, in good faith, may 
recover the value of his improve¬ 
ments; one is under the state land 
laws administered by the state board 
of land commissioners, the other 
IS under the Occupying Claimant 
Law.—Van Wagoner v. Whitmore, 
199 P. 670, 58 Utah 418. 

15. Mo.—Gray v. Clement, 246 S. 
W. 940, 296 Mo. 497. 

S.C.—^Howard v. Kirton, 142 S.E. 39, 
144 S.C 89. 

Right to recover generally for im¬ 
provements made by predecessor 
see supra § 8. 

16. Mo.—Stauh V. Phillips, 271 S. 
W. 366, 307 Mo. 676. 

Okl.—^Feenberg v. Tulsa Chamber of 
Commerce, 261 P. 950,, 128 OkL 
134. 

,31 C.J. p 317 note 43. 

454 


17. Okl.—Wolcott V. Smith, 124 P. 

970, 33 Okl. 249. 

31 C.J. p 344 note 55. 

1& Okl.—Feenberg v. Tulsa Cham¬ 
ber of Commerce, 261 P. 960, 128 
OkL 134. 

19. Okl.—^Feenberg v. Tulsa Cham¬ 
ber of Commerce, supra. 

20m Conn.—Schleicher v. Schleicher, 
182 A 162, 120 Conn, 628, 104 A 
L.B. 672. 

Mo.—Staub V. Phillips, 271 S.W. 865, 
307 Mo. 576—Tice v. Fleming, 72 
S.W. 689, 173 Mo. 49—Henderson 
V. Langley, 76 Mo. 226. 

Utah.—Sorenson v. Korsgaard, 27 P. 
2d 439, 83 Utah 177. 

Subsidlaxy aotion 

Mo.—^Anderson v. Sutton, 254 S.W. 
854, 301 Mo. 50. 

ZTew aotlou 

To all intents the proceeding au¬ 
thorized by statute is a new action. 
—Buchanan v. Dorsey, 9 N.W. 546, 
11 Neb. 373. 

Statement h^d to be diota 

(1) "The proceedings to recover 
for improvements were designed 
merely to supplement and continue 
the ejectment suit out of which they 
grew."—Stump v. Homback, 18 S. 
W. 37, 39, 109 Mo. 272. 

(2) In a subsequent decision where 
the Jurisdiction of the court depend¬ 
ed on whether the statutory action 
for improvements was a continua¬ 
tion of the possessory proceedings 
or was an independent action, the 
above quoted statement was held to 
be dicta.—^Bristol v. Thompson,. X02 
S.W. 991, 204 Mo. 366. 

21. Mo.—Staub V. Phillips^ 271 KW. 
366, 307 Mo. 676—Gray v. Clem¬ 
ent, 246 S.W. 940, 296 Mo. 497. 
Utah.—Sprenson v. Korsga^d. 27 
2d 489, 33 Utah 177. 
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of the possessory or main action.^^ 

Most statutes do not permit the direct affirmative 
proceeding to recover for improvements to be tried 
with the possessory action,or with suits wherein 
damages, rents, or profits are sought but in at 
least one jurisdiction the statutory action for im¬ 
provements may be heard together with the main 
or possessory action.25 

In some jurisdictions the direct, affirmative, pro¬ 
ceeding provided by the occupying claimant statutes 
is the only legal remedy available to an occupant to 
enable him to recover for his improvements but 
elsewhere the right given by statute is not exclusive 
but is cumulative to preexisting rights.27 However, 
on the particular facts of a case, the direct, affirm¬ 
ative proceeding may be the exclusive remedy, as 
where the occupant does not claim title from or 
through plaintiff in the possessory action,28 or where 
at the time he acquired the property he believed 
his title good in fee.2S 

If an occupant once is compensated for the im¬ 


§ 14 

provements he has made,3<> or if his claim is com¬ 
pletely adjudicated in an action other than the di¬ 
rect affirmative proceeding provided by statute, 
vrhether he prevails^i or his claim is denied,32 he 
cannot thereafter have his claim adjudicated in the 
statutory proceeding. However, if his claim is not 
completely adjudicated in the possessory action, as 
■where he is limited in that proceeding to setting 
off the value of his permanent improvements against 
the damage the owner has suffered, he may seek 
his further relief in the direct affirmative proceed¬ 
ing provided by statute after the question of title 
has been determined.32 The occupant’s title to the 
improved premises may not be relitigated in the 
statutory action to recover for improvements.34 
Assumpsit Where improvements have been 
made at the instance or request of the owner, a 
recovery of their reasonable value may be had in 
an action of assumpsit.35 However, where a per¬ 
son builds a house on the land of another with his 
permission, the house will be regarded as personal 
property which will not necessarily pass by a con- 


22 . Wyo.—^Brewer v. Folsom Bros. 
Co.. 5 P.2d 283, 43 Wyo. 433. re- 
hearizis denied 7 P.2d 224, 43 Wyo. 
617, 

ContiiLitaaoiL of principal action 
After tlie value of the improve¬ 
ments has heen ascertained, it may 
be allowed defendant as an adjunct 
to, or continuation of, the principal 
action,—^Metier v. Craft, 89 Ill.App. 
193, 

23. Mo.—Staub V. Phillips, 271 S.W. 
366, 307 Mo. 576—State v. Foard. 
157 S.W. 619. 261 Mo. 61. 

OkL—Scott V. Potts, 169 P. 982, 60 
Okl. 228. 

Vt—Ford V. Flint 40 Vt 882. 

'31 aJ. p 344 note 49 [b]. 

Tosstmory action not contested 
Where the possessory action is 
not contested, defendants admitting: 
by thetr pleadingrs that their title 
was Inferior to that of plaintiffs, no 
question <of title was involved and 
the oenrt could properly proceed to 
determine the rigrhts of defendants 
as ^eexcpying: claimants on their 
cross petition to recover the value of 
Improvements.—^Moreland v. Shaffer, 
117 PJ9d 118, 189 Okl. 422. 

2 ^ M'Qu—^Anderson v. Sutton, 276 S. 
W. 32, 308 Mo. 406. 

25. M^.-r-Faison v. Kelly, 62 S.B. 

1<0361, 149 N.C. 282. 

81 C.J. p 843 note 48 [a]. 

Ctontrary mle nnfleff prior statute 
NjC.—W ood V, Tinsley, 61 S.B. 69, 
183 NJC, 507. 

JFozxn of main action 

(1^ The occupant is not restricted 
to recovering: for his improvements 
only where Judgimbnt has been ren¬ 


dered against him in a particular 
form of possessory action.—^Daniel 
V. Dixon, 79 S.E. 426, 163 N.C. 137. 

(2) Under the earlier statute the 
rule was to the contrary.—^Flnch v. 
Strickland, 43 S.E. 552, 132 N.C. 103. 
31 C.J. p 316 note 24 [d]. 
se. Okl.—^Moreland v. Shaffer, 117 P. 
2d 118, 189 Okl. 422—Harper v. 
Stumpff, 203 P. 194, 84 Okl. 187— 
Scott V. Potts, 159 P. 932, 60 Okl. 
228. 

31 C.J. p 344 note 49 [bl. 

Diflloult to harmonize positions | 
**It seems difficult to harmonize the 
position of a defendant in a suit 
where title is involved with that 
of an occupying claimant, unless de¬ 
fendant confesses plaintifTs claim to 
title and then claims to be an occupy¬ 
ing claimant, or denies title and 
pleads his occupying claimant claim 
conditionally upon the result of the 
issue of title.”—Sorenson v. Kors- 
gaard, 27 P.2d 489, 441, 83 Uian 177. 

I 27. Neb.—White v. Whitney, 94 N. 

I W. 1012, 68 Neb. 789. 

I S.C.—Howard v. Kirton, 142 S.B. 39, 
144 S.a 89. 

28L Mo.—Staub v. PhUlips, 271 S. 
W. 365, 307 Mo. 676—Gray v. 

Clement, 246 S.W. 940, 296 Mo. 497 
—^Klsllng V. Yoder, 236 S.W. 860— 
Mann v. Doerr, 121 S.W. 86, 222 
Mo. 1—^Tice V. Fleming, 72 S.W. 
689, 173 Mo. 49—Fairchild v. Cres- 
well, 18 S.W. 1073, 109 Mo. 29— 
McClannahan v. Smith, 76 Mo. 428 
—^Henderson v. Langley, 76 Mo. 
226—^Newkirk v. Newkirk. App., 
'214 S.W. 169. 

31 O.J. p 344 note 49 [a]. 

Recovery In^ possessory action only 
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where occupant claims title from 
or through plaintiff see infra sub¬ 
division a (3) of this section. 

29. S.C.—^Howard v. Kirton, 142 S. 
E. 39. 144 S.C. 89. 

31 C.J. p 343 note 42 [a]. 

Mode of recovery if occupant be¬ 
lieved title to be good In fee when 
improvements made see infra sub¬ 
division a (3) of this section. 

30. Mo,—^Anderson v. Sutton, 276 S. 
W. 32, 308 Mo. 406. 

31. BAn.—^Douglass v. Boyle, 22 P. 
316, 42 Kan. 892. 

xniprovemeiLts considered without 
right 

Although defendant In the pos¬ 
sessory action was not entitled as 
a matter of law to have improve¬ 
ments considered In that action, if 
they were so considered and offset 
against the damages that is the end 
of his claim.—^Mann v. Doerr, 121 S. 
W. 86. 222 Mo. L 

32. N.C.—Casey v. Cooper, 6 S.EI 
668, 99 N.C. 396. 

[33. Ind.—^Wemke v. Hazen, 32 Ind. 
431. 

34; Mo.—^Brown v. Baldwin, 25 S. 

W. 868, 121 Mo. 106. 

Title not in issue 
In cases brought under the statute 
the value of Improvements cannot 
be litigated in the possessory action, 
and, on the other hand, the title 
cannot he litigated in the action for 
improvements.—^Bristol v. Thompson, 
102 S.W. 991, 204 Mo. 366. 

35. Ill.—^U. S. Brewing Co. v. Do- 
lese & Shepaxd Co., 205 IlLApp. 
478, modified on other grounds 118 
N.m 1006, 282 III. 688, 
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veyance of the land to a third person; and if the 
builder is not prevented from occupying the house 
or removing it he cannot maintain assumpsit there¬ 
for against the grantor.36 

Jurisdiction and process. In some jurisdictions 
the statutory action or proceeding to recover for 
improvements must be brought in the same court in 
which the recovery of the land was had,^" but no 
new process is necessary to summons the o\\Tier 
since he is still in court.^s 

Statutes changing prior lazes. Where statutes 
dealing with an occupant’s right to maintain a di- 
icct action for his improvements have changed or 
modified prior legislation, or have been changed or 
supplemented by subsequent legislation, recovery 
may be had in a manner different than that per¬ 
mitted under the earlier laws.^S 

(3) Defensive Proceedings in Actions for 
Recovery of Possession of Land or of 
Rents and Profits 

In a number of Jurisdictions a bona fide occupant 
may recover for the value of his improvements in a 
possessory action brought by the owner of the property, 
and this may be the only remedy available or there may 
be other concurrent remedies. 

In many jurisdictions the early common law, dis¬ 
cussed supra § 6, under which recovery was denied 


for improvements placed on the land of another, 
has been modified to the extent of permitting a 
bona fide occupant to recover for his improvements 
in a possessory action brought by the owner of the 
land.*^® Where the right of recovery in the pos¬ 
sessory action exists, it may be the exclusive rem¬ 
edy available,or it may exist together with the 
right to recover in other proceedings;^^ but the 
existence of other methods of securing compensa¬ 
tion for improvements may exclude the right of 
recovery in the possessor^' action.^^ 

While in some jurisdictions statutes giving an 
occupant the right to recover for his improvements 
in the possessory action permit the right to be ex¬ 
ercised only in particular possessory actions,as 
a general rule the claim may be interposed in any 
possessory action in which rents and profits are 
sought,^® and may not be interposed in an action 
which has not for its object the recovery of pos¬ 
session of the land.^® 

In many states an occupant is permitted to re¬ 
cover in the possessory action for the value of his 
improvements only by setting off his claim against 
a claim by the owner for rents and profits or dam¬ 
ages,the extent of his recovery being considered 
supra § 11. Under this rule if the owner of the 
land on recovering the same makes no claim for 


ae. Me.—Tapley v. Smith, 18 Me. 12. 

37- Okl.—Feenber^ v. Tulsa Cham¬ 
ber of Commerce, 261 P. 950, 128 
Okl. 134. 

31 C.J. p 344 note 56. 

3a S.C.—Godfrey v. Fielding, 21 S. 
C. 313. 

39. S.C.—Howard v. Kirton, 142 S. 
R 39. 144 S.C. 89. 

31 C.J. p 343 note 48 [a], p 316 note 
24 [dj. 

4a Ark.—^Riddle v. Williams, 166 
S.W.2d 893, 204 Ark. 1047. 

Neb.—White v. Whitney, 94 N.W. 
1012, 68 Neb. 739. 

N.T.—Lefflngwell v. Day, 256 N.T.S. 

459, 235 App.Div. 797. 

Wyo.—Brewer v. Folsom Bros. Co., 
5 P.2d 286, 43 Wyo. 433, rehearing 
denied 7 P.2d 224, 43 Wyo. 617. 

31 C.J. p 313 note 90. 

Sg,iiitable defenjsa 
Defendant could properly have set 
up his claim for improvements as 
an equitable defense to the posses¬ 
sory action.—Bowers v. Hightsell, 
294 S.W. 21, 173 Ark. 788. 

41. Mich.—^Lemerand v. Flint & P. 
M. R. Co., 75 N.W. 763, 117 Mich. 
309. 

Philippine.—^Berses v. Villanueva, 25 
Philippine 473. 


42. Mo.—Kisling v. Yoder, 236 S.W. 
860. 

N.C.—Daniel v. Dixon. 79 S.R 426, 
163 N.C. 137—Faison v. Kelly, 62 
S.B. 1086, 149 N.C. 282. 

One supplementazy of othw 
The statute providing for a claim 
for improvements or betterments to 
be filed in the action to recover pos¬ 
session of the property supplement¬ 
ed the statute authorizing such re¬ 
covery by complaint filed after judg¬ 
ment.—^Howard v. Kirton, 142 S.R 
39, 144 S.C. 89. 

43. Okl.—Moreland v. Shaffer, 117 
P.2d 118, 189 Okl. 422—Harper v. 
Stumpff, 203 P. 194, 84 Okl. 187. 

31 C.J. p 344 note 49 [b]. 

AgreemeoLt by parties to have the 
occupant’s right to recover for im¬ 
provements tried in the main action, 
where it had no place, was without 
force and could not prejudice either 
party.—Scott v. Potts, 169 P. 932, 
60 OkL 228. 

44. Mich.—^Lemerand v, Flint & P. 
M. R. Co., 76 N.W. 763, 117 Mich. 
309. 

Mo.—Staub V, Phillips, 271 S.W. 366, 
307 Mo. 676. 

Va.—^Truslow v. Ball, 186 S.B. 71, 
166 Va. 608. 

31 C.J. p 316 notes 24 [c], 25. 
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45. Tex—^Brown v. State, 36 Tex. 
282. 

31 C.J. p 313 note 93. 

4a Minn.—Sanborn v. Mueller, 35 
N.W. 666, 38 Minn. 27. 

31 C.J. p 313 note 97. 

Action to establish escheat 
A claim for Improvements cannot 
be interposed in an action to estab¬ 
lish an escheat.—^Brown v. State, 36 
Tex 282—Ellis v. State, 21 S.W. 66, 
3 TexCiv.App., 170, reheard 24 S.W. 
660,- 3 TexCiv.App. 170. 

Suit to enforce parol contract 
In a suit for construction of a 
will, a claim for improvements could 
not be set up in a cross bill for spe¬ 
cific performance of a parol con¬ 
tract to convey real estate.—Truslow 
V. Ball, 186 S.R 71, 166 Va. 608. 

47- Cal.—Wood v. Henley, 263 P. 

870, 88 CaLApp. 441. 

Mo.—^Dawkins v. Griffin, 94 S.W. 626, 
196 Mo. 430—Tice v. Fleming, 72 
S.W. 689. 173 Mo. 49. 

N.T.—Higgins V. O'Donnell, 4 N.T.S. 
2d 776, 264 App.Div. 776, 877—New 
York, O. & W. Ry. Co. v. Living¬ 
ston, 201 N.T.S. 629, 206 App.Div. 
589, affirming 198 N.T.S. 683, 120 
Misc. 146, and modified on other 
groxmds 144 N.R 589, 238 N.Y. 300, 
34 A.L.R, 1078. 

31 C.J. p 343 note 41, p 316 note 24 
la], p 313 note 90. 
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rents and profits, the occupant, in the absence of 
fraud, is without a remedy to recover compensa¬ 
tion for the improvements made by him.^^ This 
right of set-off is personal to defendant in such 
an action and cannot be exercised by the court un¬ 
less defendant desires it.^® * 

In at least one jurisdiction, in order that an oc¬ 
cupant may recover for his improvements in the 
possessory or main action, he must claim title to 
the improved premises from or through plaintiff.^® 
Elsewhere he may be required to show adverse pos¬ 
session over a specified period,®^ or his right to 
receive compensation may extend only to those im¬ 
provements on the land described in plaintiffs dec¬ 
laration and in the deeds and other instruments 
through which occupant claims,^2 or he may assert 
his claim in the possessory action only if at the 
time he made the improvements he believed his ti¬ 
tle was good in fee,®^ As a general rule, if re¬ 
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covery in the possessory action is permitted, the 
occupant may set up a claim for improvements he 
has made as well as those made by persons through 
whom he claims title to the property.^* 

Where possession not claimed. In some juris¬ 
dictions the occupant is entitled to recover for his 
improvements by setting off their value in an ac¬ 
tion in which the owner claims mesne profits and 
damages but not possession of the nroperty.^5 j^is 
method of recovery was recognized under the com¬ 
mon law,5S and may continue to be available to¬ 
gether with such other remedies as are created by 

statute.®*^ 

b. Defenses 

It has been held that the occupant may recover for 
his Improvements although he has surrendered possession, 
but there Is contrary authority. 

In some cases it has been held unnecessary for 
the occupant to retain possession of the improved 


48. Ark.—Buswell v. Hadfield, 149 
S.W.2d 556. 202 Ark. 200—Wallace 

V. Snow, 124 S.W.2d 209, 197 Ark. 
692. 

31 C.J. p 313 note 91. 

Owner not claiming rents and profits 
In the absence of a claim by the 
true owner for rents and profits, the 
equitable doctrine that the value of 
permanent improvements placed by 
a bona fide possessor would be set 
off against rents and profits had no 
application and the occupant could 
not recover in equity; and since he 
did nor have color of title, he could 
not maintain a claim under the bet¬ 
terment statute.—^Buswell v. Had- 
field. 149 S.W.2d 655, 202 Ark. 200. 

49. Cal.—Carpentier v. Gardiner, 29 
Cal. 160. 

50w Mo.—^Anderson v. Sutton, 276 S. 

W. 82, 308 Mo. 406—Kislmg v. 
Toder, 236 S.W. 860—Bristpl v. 
Thompson, 102 S.W. 991, 204 Mo. 
366—^Tice v. Fleming, 72 S.W. 689, 
178 Mo. 49—McClannahan v. Smith, 
76 Mo. 428. 

Befeadant claiming title through 
plaintiff 

In certain cases, such as where 
defendant in the possessory action 
had purchased the land from plain¬ 
tiff or in administration proceedings 
or in a sale under a mortgrage, en¬ 
tered- Into possession, and made im¬ 
provements in good faith, but failed 
to obtain the legal title intended to 
be sold and could not have specific 
performance, the owner of the legal 
title or his grantee will not be per¬ 
mitted to recover possession with¬ 
out paying for the improvements 
made, and in such cases defendant is 
not compelled to seek recovery for 
his Improvements by an independent 
action under the statute.—‘Mann v. 


Doerr, 121 S.W. 86, 222 Mo. 1—Hen¬ 
derson V. Langley, 76 Mo. 226. 

Ih suit to partition property title 
to which defendant did not claim 
from or through plaintiff, recovery 
was permitted to defendant for his 
improvements, the court recognizing 
the text rule.—Gray v. Clement, 246 
S.W. 940, 296 Mo. 497. 

51. Tex—^Mulholland v. Jolly, Civ. 
App., 17 S.W.2d 1109, error refused. 

In Alabaana 

(1) An occupant in possession of 
property less than the required peri¬ 
od may not recover for his Improve¬ 
ments under a statute which per¬ 
mits the occupant to have judgment 
if the amount allowed for improve¬ 
ments exceeds the amount deter¬ 
mined to be due the owner for use 
and occupation.—Brown v. Shafer, 88 

So. 421, 205 Ala. 421. 

(2) But even though the occupant 
may not recover under statute, as 
where adverse possession for the re¬ 
quired period cannot be shown, re¬ 
covery may still be had under the 
common law, but only to the extent 
of the owner’s claim for use and 
occupancy, and the occupant can¬ 
not have judgment If his claim ex¬ 
ceeds the claim of the owner.—^Ker- 
ret V. Nicholas, 6 So. 698, 88 Ala. 346. 
31 C.J. p 316 note 24 [a]. 

52. Mich.—^King v. Potter, 18 Michr 
184. 

53. S.C.—^Howard v. Klrton, 142 S. 
E. 39, 144 S.C. 89. 

81 C.J. p 343 note 42 [al. 

Mode of recovery if title believed 
good at time of acquisition see su¬ 
pra subdivision a (2) of this sec¬ 
tion. 

54. S.C.—^Howard v. Klrton, supra. 
Right to recover generally for im- 
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provements made by predecessor 
see supra S 8. 

Former rule 

Prior to the amendment of the 
statute an occupant could only set 
up in his answer in the possessory 
action a claim for improvements he 
had made himself; he could not 
claim for those made by persons 
through whom he traced his title — 
Howard v. Klrton, supra—31 C.J. p 
318 note 75. 

55. Mo.—Dawkins v. Griffin, 94 S. 
W. 625, 196 Mo. 430—^Dothage v. 
Stuart, 85 Mo. 251. 

Neb.—White v. Whitney, 94 N.W. 
1012, 68 Neb. 739. 

In New York after plaintiff in the 
possessory action has been adjudi¬ 
cated to be the owner of the Im- 
I proved premises, he may, within a 
specified period after judgment is 
docketed, file a suggestion of a 
claim for mesne profits, whereupon 
the possessory action is, in effect con¬ 
tinued, and on the trial of the claim 
for mesne profits the occupant has 
the right to set off permanent im¬ 
provements to the extent of plain¬ 
tiff’s claim but in an equitable action 
the rule is different—^New York, O. 
& W. Ry. Co. V. Livingston, 201 N. 
Y.S. 629, 206 App.Div. 689, affirming 
198 N.Y.S. 683, 120 Misc. 146, and 
modified on other grounds 144 N.E. 
589, 238 N.Y. 800, 34 A.L.R. 1078. 

66. Mo.—^Dawkins v. Gnffin, 94 S. 
W. 526, 196 Mo. 430—^Dothage v. 
Stuart, 35 Mo. 251. 

tight exists independently of 
statute 

Neb.—^Whlte v. Whitney, 94 N.W. 
1012, 68 Neb. 739. 

67. Neb.—White v. Whitney, supra. 
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premises in order that he be entitled to recover for 
his improvements,58 but there is authority to the 
contrary. 53 

The necessity of a judgment in the main or pos¬ 
sessory action adverse to the occupant before he 
may institute proceedings to recover for his im¬ 
provements is considered infra subdivision c (1) 
of this section. 

It is a good defense to an action for compensa¬ 
tion for improvements that defendant was mere!}' 
the agent of plaintiffs assignor.®® 

c. Time for InstitiitioiL of Proceedings or Mak¬ 
ing Claim 

(1) In general 

(2) Limitations 

(1) In General 

In most states a direct proceeding to recover for im¬ 
provements may be maintained oniy after a Judgment 
for plaintiff in the possessory action and before the oc¬ 
cupant is actually deprived of possession of the property. 

While in at least one jurisdiction an occupant 
who has been dispossessed by an entry without suit 
may bring an action to enforce his claim for im¬ 
provements,®^ under most statutes a proceeding to 


recover for the value of improvements can be insti¬ 
tuted by the occupying claimant only after a final 
judgment is rendered against him in favor of the 
real owner in a possessory action,®2 and before the 
occupant is actually deprived of possession of the 
property by the judgment being carried into the 
execution,®® or before the end of the term in which 
the judgment in ejectment is rendered,®^ although 
if the suit is filed before a writ of restitution is is¬ 
sued, an amendment to the petition made afterward 
will not prevent recovery;®® but under still other 
statutes, the application to have a jury impaneled to 
fix the value of the improvements may be made by 
the occupant at a term subsequent to that in which 
the judgment against him was rendered.®® 

If the judgment in the possessory action is ap¬ 
pealed, the claim for improvements, in some juris¬ 
dictions, should be made only after the judgment 
has been affirmed,®^ but elsewhere the claim must 
be filed within the statutory time after judgment by 
the lower court and not after judgment by the ap¬ 
pellate court.®® 

Under some statutes the occupant's claim for im¬ 
provements may be required to be filed prior to the 
trial of the main or possessory action,®® as where 


58. Tex—^Mulholland v. Jolly, Civ. 
App., 17 S.W.2d 1109, error refused. 

Heguirement of possession at time 
improvements were made see su¬ 
pra S 7. 

Retention of possession after Judg¬ 
ment see infra subdivision 1 (2) of 
this section. 

pending action unaifeeted 
The occupant's surrender of pos¬ 
session of the improved premises to 
the owner would not have affected 
his pending suit to recover the rea¬ 
sonable value of the improvements. 
—Sutton V. Anderson, 31 S.W.2d 1026, 
326 Mo. 304—^Anderson v. Sutton, 293 
S.W. 770, 316 Mo. 1053. 

59. Mich.—^Lemerand v. Flint & P. 
M. R. Co., 76 N.W. 763, 117 Mich. 
309. 

60. Wash.—^Hart Lumber Co. v. 
Rucker, 65 P. 320, 20 Wash. 388. 

61. Me.—^Page v. Finson, 74 Me. 512. 

62. Conn.—Schleicher v. Schleicher, 
182 A. 162, 120 Conn. 528, 104 A. 
L.R. 672. 

Fla.—^Raulerson v. Peeples, 84 So. 
370, 79 Fla. 867. 

Mo.—Anderson v. Sutton, 276 S.W. 
32, 308 Mo. 406—^Anderson v. Sut¬ 
ton, 264 S.W. 854, 301 Mo. 50. 

Okl.—^Feenberg v, Tulsa Chamber of 
Commerce, 261 P. 950, 128 Okl. 134 
—Scott V. Potts, 169 P. 932, 60 
OkL 228—Wolcott v. Smith, 124 P. 
970, 33 OkL 249. 

S.C.—Howard v. Kirton, 142 S.E. 39, 
144 aa 89. 


Utah.—Sorenson v. Korsgaard, 27 P. 

2d 439, 83 Utah 177. 

31 C.J. p 344 note 66. 

Pailnre to plead improvements in 
the possessory action, wherein title 
was determined to be in plaintiff, did 
not estop occupant from asserting 
his claim in the statutory proceed¬ 
ing, since the right to prosecute 
such a proceeding arose only after 
a Judgment of dispossession in the 
possessory action,—Staub v. Phil¬ 
lips, 271 S.W. 365, 307 Mo. 676. 

Title not involved 

If occupant admits by his plead¬ 
ings in the possessory action the su¬ 
periority of plaintiff’s title, no ques¬ 
tion of title is involved and the 
court may proceed to a determina¬ 
tion of the right to recover for im¬ 
provements, although ordinarily the 
Question of occupant’s right to re¬ 
cover for improvements has no place 
in the trial of the possessory action 
hut arises only after a better title 
has been proved and Judgment en¬ 
tered against him in the possessory 
action.—^Moreland v. Shaffer. 117 P. 
2d 118, 189 Okl. 422. 

Improvements set off against mesne 
profits 

Where plaintiff seeks to recover 
mesne profits as damages, he might, 
within a specified time after docket¬ 
ing the Judgment in the possessory 
action, make and file a suggestion 
of such claim, whereupon the pos¬ 
sessory action would, in effect, be 
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continued and defendant would be 
entitled to set off his claim for im¬ 
provements against plaintiff's claim 
for mesne profits.—^New York, O. 

W. Ry. Co. V, Livingston, 201 N.Y. 
S. 629, 206 App.Div. 589, affirming 
198 N.T.S. 683, 120 Misc. 148, and 
modified on other grounds 144 N.B. 
689, 238 N.Y. 800, 34 AL.R. 1078. 

63. Mo.—^Anderson v. Sutton, 81 S. 
W.2d 1026, 326 Mo. 804. 

Okl.—Feenberg v. Tulsa Chamber of 
Commerce, 261 P. 960, 128 Okl. 
134. 

31 C.J. p 344 note 67. 

64. U.S.—^Klever v. Seawall, Ohio, 
65 F. 373, 12 C.C.A 663, reheard 
65 F. 398, 12 C.C.A. 661. 

65. Neb.—Page v. Uavia. 42 N.W. 
876, 26 Neb. 670—Burlington & M. 

R. Co. V. Dobson, 23 N.W. 511, 17 
Neb. 455. 

66. Ky.—Counts v. Kitchen, 7 S.W. 
538, 87 Ky. 47, 9 Ky.L. 909. 

31 C.J. p 345 note 74. 

67. Okl.—^Feenberg v. Tulsa Cham¬ 
ber of Commerce, 261 P. 960, 128 
Okl. 134. 

31 C.J. p 345 note. 71, p '344 note 56 
taj. 

68. S.C.—Garrison v. Dougherty, 18 

S. C. 486. 

' 69. Mich.—Rawson v. Parsons* 6 
Mich. 401. 

81 C.J. p 345 note 72 - [bj. 

Where new trial is granted, the 
claim cannot be filed for the ' first 
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it must be filed within the time permitted for the 
filing of pleadings,*^® or the claim may be required 
to be made after a finding by the court or a verdict 
by the jury in the main or possessory action, but 
before judgment'll 

(2) Limitations 

A claim for improvements is subject to the statute 
of limitations which begins to run when possession of the 
improved property Is awarded to another. 

A claim for improvements is subject to the statute 
of limitations, "^2 which begins to nm when the 
right accrues by reason of the occupant being found 
not to be the rightful owner of the land and its 
recovery being awarded to another.^^ However, 
the right of an occupying claimant to recover the 
value of permanent improvements is not governed 
as to the time of recovery by a limitation on the 
right of the owner of the land to recover for the 
value of rents and profits,*^^ except that while an 
owner’s claim for rents and profits may be barred 
by reason of limitations, in a proper case it may be 
set off against a claim by an occupant for improve¬ 
ments.^® 

Where the right to recover for improvements is 
considered to be of an equitable nature, an occupant 
may, by such conduct as pleading the statute of 
limitations against the true owner, exclude himself 
from the operation of the equitable powers of the 
court.^® 

d. Notice of Applicatioii for Allowaiice and As¬ 
sessment 

Under some statutes a notice of the application for 


allowance for improvements must be filed in the action 
in which the owner Is suing to recover the property or 
must be served on the adverse party; also, under stat¬ 
utes, notice of the time and place of assessment must be 
given. 

Under some statutes a notice of the application 
for an allowance for improvements must be filed in 
the action in which the owner is suing to recover 
the property,'^^ or must be served on the adverse 
party,78 and if he is a nonresident, the notice may 
be given by publication.'^^ Notice is always neces¬ 
sary where the application is made at a term sub¬ 
sequent to that in which the judgment in ejectment 
was rendered and the adverse party not in court.®® 

Record of application. Where the statute re¬ 
quires a journal entry of the application to be made, 
if the record fails to show such entry, the proceed¬ 
ings are without jurisdiction and void, unless a 
waiver of jurisdiction is established.®^ Where 
plaintiff files an application for an assessment of 
the value of the premises without the improvements, 
this also is an essential part of the record.®^ 

Notice of assessment. In some jurisdictions after 
defendant in an action of ejectment has procured 
the drawing of a jury or the appointment of com¬ 
missioners to assess the value of improvements, a 
formal notice of the time and place for making the 
assessment must be given to the adverse party or 
his attorney,®® and it has been held that, where 
notice is not expressly required by statute, it is 
the duty of the court to order that it shall be giv¬ 
en.®^ 

The failure to give such notice is sufficient ground 


time on the second trial.—Correon v. 
Van Den Brooks, 12 N.W, <208, 48 
Mich. 283. 

7a S.C.—^Howard v. Klrton, 142 S. 
R 39, 144 S.C. 89. 

Xn IjTew Sampshlre the statute 
provides that the occupajit may file 
with his plea in the possessory ac¬ 
tion a “brief statement" of his claim 
for improvements, but it is discre¬ 
tionary with the court to permit a 
late fllingr on terms.—Corbett v. Nor- 
cross, >20 N.H. 366. 

71. Wis.—Fowler v. Schafer, 32 N. 
W. 292, 69 Wis. 23. 

81 C.J. p '345 note T3. 

72. IlL—Mettier v. Craft, 89 Ill. 
App. 19*3. 

Xatervener subject to limltatloiLs 
Where the possessory action was 
commenced against a tenant in pos¬ 
session and his landlord Intervened, 
the latter assuined the same position 
with regard to the statute of limi¬ 
tations as if he bad been served 
with process at the commencement 


of the suit.—^Brown v. Shafer, 88 So. 
421, 805 Ala. 421. 

73. Ind.—Fish v. Blasser, 45 N.B. 
68, 146 Ind. 186—Westerfleld v. 
Williams, 69 Ind. 221. 

74. Iowa—^Parsons v. Moses, 16 
Iowa 440. 

In Alabama, defendant in a pos¬ 
sessory action may take advantage 
of either of two statutes, one of 
which permits him to plead adverse 
possession for a specified period and 
thus entitles him to full recovery 
for improvements, and the other of 
which allows him to plead posses¬ 
sion under color of title in good 
faith and thus he is relieved of re¬ 
sponsibility for rents and damages 
which accrued more than one year 
prior to the commencement of the 
suit; but if he takes the benefits 
of one of the statutes, he may not 
also claim the advantages under the 
other.—Southern Cotton Oil Co. v. 
I^enshaw, 7 So. 760, 89 Ala. 44^— 
31 C.^. p 316 note 24. 

75. Mo.—^Anderson v. Sutton, 275 S. 
W. 32, 308 Mo. 406. 
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Bole not applicable 
Mo.—Sutton V. Anderson, 81 S.W.2d 
1026, 826 Mo. 804. 

7a Tex.—Corbett v. Allman, Civ. 
App., 189 S.W. 91, motion denied 
242 S.W. 456, 111 Tex. 543. 

77. Ark.-—Porter v. Doe, 10 Ark. 188. 
81 C.J. p -345 note 79. 

7a Mich.—Correon v. Van Den 
Brooks, 12 N.W. 206, 48 Mich. 283. 

79. Mo.—Koch V. Hawkins, 40 Mo. 
App. 680. 

80. Ky.—Smith v. Homback, 1 Litt 
•272. 

Mo.—^Koch V. Hawkins, 40 Mo.App. 
>680. 

81. Kan.—^Hentig v. Bedden» 16 P. 
820, 38 Kan. 496. 

sa Mich.—^Rawson v. Parsons, 6 
Mich. 40L 

88. Ky.—^Estill v. Willhite. Hard. 
528. 

31 C.J. p 345 note 87. 

84. Ohio.—^Patterson v. Prather, 11 
Ohio 35. 
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for quashing the return of the commissioners, 
or reversing the judgment of the court entered 
thereon,S6 and the fact that the adverse party has 
knowledge of the meeting of the commissioners \nll 
not cure the failure to give a formal notice.S^ it 
has been held that notice to an agent of the adverse 
party is sufficient,^8 provided, at the time of the 
notice, he is a duly authorized agent for the man¬ 
agement of the property.89 If, however, the party 
appears and participates in the proceedings without 
objection, he waives the right to object to want of 
notice or its sufficiency.^® The record should show 
either that the party had notice of the time and 
place of the meeting of the commissioners or that 
he was present.®^ 

e. Partdes 

In some Jurisdictions the statutory proceeding to re¬ 
cover for improvements may be brought only by an un¬ 
successful defendant In the possessory action* and may 
only be maintained against the successful plaintiff in the 
possessory action. 

The statutory proceeding to recover for improve¬ 
ments in some jurisdictions may only be brought 
by defendant who has been defeated in an action 
wherein plaintiff has been determined to be entitled 
to possession of the premises and, under some 
statutes, may only be maintained against the person 
who was plaintiff in the possessory action, and may 
not be maintained against his heirs or purchasers.®^ 

When an action to recover possession of land is 


brought against a person who holds as tenant of 
another, and such other person intervenes, the lat¬ 
ter stands in the same position with regard to the 
statute dealing with permanent improvements as his 
tenant.®^ 

The persons who are entitled to compensation for 
improvements, and who are liable therefor are con¬ 
sidered supra § 8. 

f. Pleading 

(1) In general 

(2) Issues, proof, and variance 
(1) In General 

In order to recover for improvements in a possessory 
action, the claim must be properly pleaded, or, if recovery 
is sought in an independent action, a cause of action must 
be stated, but in either case all the essential facts must 
be alleged. 

If an occupant seeks to recover for his improve¬ 
ments in the possessory action, he must set up his 
claim in his pleadings,and if he seeks recovery 
in a direct affirmative proceeding, he must plead 
a cause of action;®® but in either case he must al¬ 
lege all the facts which arc essential to his right of 
recovery.®^ As a general rule, the required allega¬ 
tions are substantially the same whether recovery 
is sought in a direct affirmative proceeding,®® a pos¬ 
sessory action,®® or other proceedings.^ 

The occupant’s pleading should allege the mak¬ 
ing of the improvements,® the time when made,® 


8& Ky.—Bell V. Barnet, 7 J.J. 
Harsh. S79. 

83. Ky.—^Bodley v. Craig, 1 Bibb 1 
—EstiU V. Willhite, Hard. 628. 

€7. Kan.—^Bander v. Bryan, 20 Kan. 
337. 

88. Ky.—^Fowler v. Halbert, 4 Bibb 
52—Egtlll V. Willhlte, Hard. 628. 

89. Ky.—Bell v. Barnet, 7 J.J. 
Marsh. 379. 

93. Kan.—^North v. Moore, 8 Kan. 
143. 

91- Ky.—Bstill v. Willhite, Hard. 
528. 

92. S.C.—Howard v. Kirton, 142 S. 
R 39, 144 S.C. 89. 

93. S.C.—Godfrey v. Fielding, 21 S. 
C. '313. 

91. Ala.—Brown v. Shafer, 88 So. 
•421, 205 Ala. 421. 

95. Tez.—tinman v. Texas Land & 
Mortgage Co., Civ.App., 78 S.W. 
2d 1032, 1034, citing Coxpns Juris 
—Sarro v. Bell, 126 S.W. 24. 59 
Tex.Civ.App. 162, error refused. 
Witlumt pleadings setting up a 
claim for improvements, or an indi¬ 
cation of a waiver of the absence of 
such pleadings, there can be no re¬ 


covery.—Cox V. Monday, 95 S.W.‘2d 
785, 264 Ky. 805. 

96. Ky.—K^ly v. Kelly, 168 S.W.2d 
339, 293 Ky. 42. 

N.T.—O’Marr v. MOLean, 226 N.T.S. 
3-33, 131 Misc. 207. 

Tex.—^Dutton v. Miller, Civ.App., 11 
S.W.2d 551, 

97. Ga.—Jones v. Federal Land 
Bank of Columbia, '6 S.£!.2d '52, 189 
Ga. 419. 

31 C.J. p 346 note 4. 

Itight of recovery entirely statutory 
Since the occupant’s right to re¬ 
cover for improvements to land of 
the state is entirely statutory, suf¬ 
ficient facts must be pleaded to set 
out a cause of action under the ap¬ 
plicable statutes.—^Van Wagoner v, 
Whitmore, 199 P. 670, 58 Utah 418. 
Pleading Inequitable conduct 
Where the right to recover for im¬ 
provements is considered to be of 
an equitable nature, and it is essen¬ 
tial that an occupant be ready and 
willing to do* equity, if, by his plead¬ 
ings, he shows himself guilty of in¬ 
equitable conduct, as where he repu¬ 
diates a contract or sets up a stat¬ 
ute of limitations against the owner, 
he may exclude himself from the op¬ 
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eration of the equitable powers of 
the court.—Corbett v. Allman, Civ. 
App., 189 S.W. 91, motion denied 242 
S.W. 456, 111 Tex. 64>3. 

Pleadings hdd suffloient 

H.T.—O’Marr v. McLean, 226 N.T.S. 

33'3, 131 Misc. 207. 

Tex.—Dutton v. Miller, Civ.App., 11 
S.W.2d 651. 

AUegatiLous ln8ui&clmi,t to state or 
support cause of action 
Ky.—Kelly v. Kelly, 168 SW.2d 839. 
293 Ky. *43—Ward v. Johnson, 113 

S. W.2d 1132, 272 Ky. 234. 

9^ Utah.—^Van Wagoner v. Whit¬ 
more, 199 P. 670, 58 Utah 418. 

■31 C.J. p '3 45 note 6. 

99- Tex.—Reyes v. Escalera, Civ. 

App., 1-31 S.W. 627. 

31 C.J. p 1346 note 7. 

L N.Y.—O’Marr v. McLean, 226 N. 

T. S. •333, 131 Misc. 207. 

•31 C.J. p 646 note 6. 

8. Tex.—^Frierson v. Modern Mut. 
Health & Accident Co., Civ.App., 
172 S.W.2d *389, error refused— 
Campbell v. McCaleb, Civ.App., 99 
S.W. 129. 

8- Tex,—Crumbley v. Busse, *32 S. 
W. 438, 11 Tex.Clv.App. 819. 
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their permanency,^ that they improve the condi¬ 
tion of the property,5 and that possession of the im¬ 
proved premises was lost because of the superior 
title of the owner.® The value of the improvements 
should be alleged,^ as well as the amount they en¬ 
hanced the value of the land on which they were 
made.® 

The pleading should also allege that the improve¬ 
ments were made by claimant, or those under whom 
he claims, while holding under color of title ad¬ 
versely to the claim of the real owner and in good 
faith,® and it has been held that it should state spe¬ 
cifically the grounds constituting the claim of good 
faith. Where the occupant’s right to maintain 
an affirmative equitable action to recover for his im¬ 
provements is recognized, it is unnecessary to al¬ 
lege fraud or estoppel.^i 

Where the occupant is defendant in an equitable 
action, he may recover for his improvements if his 
pleadings are sufficient to present the issue although 
he does not specifically request judgment,and in 
some cases recovery has been permitted in the ab¬ 
sence of formal pleadings therefor.^® 

Where there are several occupants, each having 
a distinct and separate claim to a portion of the 
land and improvements thereon, each of such occu¬ 
pants in his pleadings must make a distinct claim 
to the land and improvements.^^ 

Objections to a declaration for betterments can¬ 


not be taken in opposition to the filing thereof, but 
must be made in the common course of pleading 
to such declaration.^® 

Admissions, A failure to reply does not admit 
allegations in the occupant's answer that he entered 
under an official deed, had no notice of any defects 
invalidating the deed, and had made improve- 
ments.i® 

Election of defenses. If in an action to recover 
rents and profits, defendant sets up a claim for 
improvements and also a defense inconsistent there¬ 
with, he will be required to elect between the two 
defenses.!*^ 

Withdrawal of claim. Where defendant in an 
action for the recovery of the land sets up his claim 
for improvements, he may, even after the evidence 
in support thereof has been introduced, withdraw 
such claim, and proceed with his other defenses.^® 

Amendments. An amendment not altering the 
nature of the pleading may be allowed in the dis¬ 
cretion of the court.^® Thus, where the answer sets 
up a claim for improvements, it may be amended so 
as to show that at the time of erecting the improve¬ 
ments defendant believed his title to be good in 
fee.20 

(2) Issues, Proof, and Variance 
4n an action to recover for Improvements the Issues 
are those made by the pleadings, and evidence Is admis¬ 
sible only as to matters put In issue by the pleadings. 

prayer see infra subdivision i (1) 
of this section. 

13. La—Packwood v. Richardson, 1 
Mart,N.S., 405. 

Defendant’s pleadinffs eliminated by 
demurrer 

Order sustaining: a demurrer to a 
cross petition, In an action to recov¬ 
er land, for not stating: facts consti¬ 
tuting: a defense will not preclude 
the court, after verdict for plaintiff, 
from treating: the cross petition as 
properly in the case so as to award 
compensation to defendants for im¬ 
provements.—^Preston v. Brown, 35 
Ohio SL 18. 

V. Cahill, Civ. 
App., 37 S.W. 1088. 

16. Vt—^Bing:ham v. Smith, 1 Tyler 
•287. 

10. Mmn—Reed v. Newton, 22 
Minn. 541. 

17. Ala.—^Hairston v. Dobbs, <2 So. 
147, 30 Ala. 589. 

1& Iowa.—^Booth V. Small, i25 Iowa 
177. 

19. Mich.—Baldwin v. Cullen, 16 N. 
W. 191, 51 Mich. 3'3. 

31 C.J. p 347 note 24. 

20. S.C.—^McKnlght v. Cooper, 2 S. 
E. 842, 27 S.C. 92. 


4. Tex.—Frierson v. Modern Mut 
Health & Accident Co., Civ.App., 
172 S.W.2d 389, error refused. 

31 C.J. p 346 note 10. 

5. Cal.—Blank v. Rodgers, 265 P. 
235, 82 CaLApp. 35. 

Tex.—Frierson v. Modern Mut' 
Health & Accident Co., Civ.App.,! 
172 S.W.2d 389, error refused. | 
31 C.J. p 346 note 12. | 

6. Ky.—^Ward v, Jolmson, 113 S,W. 
2d 1132, 272 Ky. 234. 


7. Tex.—^Frierson v. Modem Mut 
Health & Accident Co., Civ.App., 
172 S.W.2d 389, error refused. 

31 C.J. p 346 note 11. 

3. Tex.—Frierson v. Modern Mut 
Health & Accident Co., supra. 
Improvements made pursuaat to 
agrreement 

Where one enters on land under 
an oral agreement subsequently re¬ 
pudiated, and voluntarily makes inx- 
provemeuts which he was under no 
promise to make, he must plead that 
the improvements enhanced the v€d- 
ue of the land to the extent of the 
recovery sought, but where it Is al¬ 
leged that the improvements were 
made pursuant to an oral agreement, 
it is unnecessary to allege the en¬ 
hanced value of the property.— 


Blank v. Rodgers, 255 P. 235, 82 CaL 
App. 35. 

9. Ky.—Kelly v. Kelly, 1*68 S.W.2d 
339, 293 Ky. 42. 

31 C.J. p 346 note 13. 

Defense properly stricken. 

N,T.—Lefflngwell v. Day, -256 N.T.S. 

459, 235 App.Div. 797. 

Facts insufficiently pleaded 
Utah.—^Van Wagoner v. Whitmore, 
199 P. 670, 58 Utah 418. 

10. Tex.—Campbell v. McQaleb, Civ. 
App., 99 SW. 129. 

31 C.J. p 347 note 14, 

Good faith insufficiently alleged 
The allegation In the original pe¬ 
tition leads to the conclusion that 
plaintiff could not have been claim¬ 
ant in good faith, acting under color 
of title, and neither does plaintiff, 
support her claim of right to recov¬ 
er for improvements, as having been I 
made under color of title and in 
good f€ath, by the contradictory alle- I 
gations later made in the amended ' 
petition.—Kelly v. Kelly, 1*68 S.W.2d 
339, 293 Ky. 42. 

IL Mich.—^Hardy v. Burroughs, 232 
N.W. 200, 251 Mich. 578. 

12. Tex.—Dutton v. Miller, Civ. 

App., 11 S.W.2d 55L 
Relief obtainable as dependent on 
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In an action wherein recovery for impr^A^ements 
is sought, the issues are those made by the plead¬ 
ings.-^ Ordinarily such issues are: Did the peti¬ 
tioner or applicant make permanent improvements 
relying on a title believed to be good; did he have 
reasonable grounds so to believe; the value of the 
improvements; and with what sum as rent or prof¬ 
its shall he be charged,^^ However, where an ac¬ 
tion to recover the land is tried solely on the gen¬ 
eral issue, the question of adverse possession with 
valuable improvements is not in issueand where 
defendant in such action pleads a contract by parol 
and plaintiff denies any agreement, the only issues 
are the amount of the purchase money paid by de¬ 
fendant and the value of rents, profits, and better- 
ments.2^ If the issue submitted in substance and 
effect embraces the issue as to how much the value 
of the land has been enhanced by the improvements, 
a refusal to submit the latter inquir3' is not error.^® 
Wliere the only issue in a suit to recover for im¬ 
provements is the value of the improvements made 
by plaintiff in good faith, an instruction submitting 
a question of damages to the jury is erroneous.^® 

Proof. Evidence is admissible only as to matters 
which are put in issue by the pleadings,^7 and, 
therefore, where there is no allegation or claim as 
to the making of improvements,or as to the ques¬ 
tion of good faith,29 evidence as to such matters is 
not admissible. However, when the question of the 
good faith of the occupants in placing improve¬ 
ments on the land is in issue, what the occupants 
were told as to title to the land is admissible.30 Ev¬ 
idence of the value of improvements is admissible 
where defendant sets up as an equitable defense 
that his grantor, plaintiff, and himself all believed 
that the grantor held the legal title in trust for 


plaintiff, that the purchase money was paid to the 
latter, and that defendant entered and made im¬ 
provements with his consent.2i However, evidence 
as to the making of improvements is not admissible 
under a plea of not guilty in an action for mesne 
profits nor can the value of improvements be 
sho\^'n if the claim therefor is not filed as required 
by statute.23 

g. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

An occupying claimant seeking to recover for im- 
provements has the burden of establishing every fact 
essential to the right, including facts necessary to prove 
the amount he claims and his good faith in inaking the 
improvements. 

In accordance with the rules of evidence relative 
to burden of proof and presumptions in civil cases 
generally, the burden of proof is on the occupying 
claimant who seeks to recover compensation for his 
improvements to show every fact essential to the 
right,94 and to bring himself within the terms of 
the statute applicable thereto and this rule ap¬ 
plies to an occupant with regard to improvements 
made by the person through whom he claims.^® 
Thus the burden of proof is on the occupying claim¬ 
ant to show that his possession was adverse, as re¬ 
quired by the statute,that he has made improve¬ 
ments on the lan5,99 the time of making them,99 
that they were permanent,40 and of what they con- 
siste<L4i 

The burden of proof is on the occupant to estab¬ 
lish the amount of his damage,42 as by showing the 


N.C—Pritchard v. Williams, 96 
S.B. 733, 176 N.C. 108. 

Tex.—^Dutton v. Miller, Civ.App., 11 
S.W.2d 651. 

22. N.C.—Pritchard v. Williams, 96 
S.E. 733, 176 N.C. 108. 

23. Ala.—Slngrleton v. Jackson, 59 
So. 45, 177 Ala. 123. 

Tex,—Sarro v. Bell, 126 S.W. 24, 59 
Tex.Civ.App. 162, error refused. 

24. N.C.—Fortesque v. Crawford, 10 
S.E. 910, 105 N.a 29. 

25. N.C.—Carolina Cent R. Co. v. 
McCaskill, 4 S.E. 468, 98 N.C. 526. 

26. Mo.—Marlow v. Liter, 87 Mo. 
App. 584. 

27- Tex.—^Veeder v. Gilmer, 105 S. 

W. 381, 47 Tex.ClvA.pp. 464. 

31 C.J. p 347 note 36. 

2a Tex.—Sarro V. Bell, 126 S.W. 24, 
69 Tex.Civ.App. 152, error refused. 
31 C.J. p 347 note 87. 


29. Tex,—Cnimbley v. Busse, 32 S. 
W. 438, 11 Tex,Civ.App. 319. 

sa Tex.—Massingrill v. Mpody, Civ. 

App., 201 S.W. 265. 

31. N.C.—^Daniel v. Grumpier, 75 N. 
a 184. 

3a Ky.—^Myers v. Sanders, 8 Dana 
65. 

sa Midi.—Newaygo County Mfg. 
Co. V. Echtinaw, 45 N.W. 1010, 81 
Mich. 416. 

34. Mich.—^Pakulski v. Ludwlczew- 
skl, 289 N.W. 231, 291 Mich. 602. 

31 C.J. p 34S note 45. 

35. Minn.—Wheeler v. Merriman, 15 
N.W. 665, 30 Minn, 372. 

38. Ala.—^Pugh V. Pugh, 140 So. 

415, 224 Ala. 461. 

61 C.J. p 348 note 47. 

.37. Ala.—Kerret v. Nicholas, 6 So. 

69S, 8S Ala. 346—Stephens v. 
» Westwood, 25 Ala. 716. 

462 


33. Ala.—^Pugh v. Pugh, 140 So. 415, 
224 Ala. 461. 

Tex.—^Herndon v. Reed, 12 S.W. 666, 
82 Tex. 647—Frierson v. Modern 
Mut. Health & Accident Ins. Co., 
Civ.App., 172 S.W.2d 389, error re¬ 
fused. 

39- Wash.—^Monk v. Duell, 83 P. 
313, 41 Wash. 403. 

40. Tex.—^Frierson v. Modem Mut 
Health & Accident Ina Co., Civ. 
App., 172 S.W.2d 889, error re¬ 
fused. 

41. Mich.—Pakulskl v. Ludwiczew- 
skl. 289 N.W. 231. 291 Mich. 602. 

42. Ala.—Pugh v. Pugh, 140 So. 416, 
224 Ala. 461. 

Mich.-Pakulskl v. Ludwiczewskl, 
289 N.W. '221, -291 Mich. 50.2. 

Burden of proving fact and amount 
of pecuniary damage generally see 
Damages 8 144. 
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value of the improvements,or that the value of 
the land has been enhanced by the improvements,^^ 
and the amount by which the improvements have 
enhanced the value of the land.^5 Thus, the occu¬ 
pant may establish the value of the land with^^ 
and without^*^ the improvements. The occupant 
may be required to show that the value of the im¬ 
provements exceeded the benefits he derived from 
the property.48 The occupant also has the burden 
of establishing the amount of taxes and repairs for 
the payment of which he is entitled to an allow¬ 
ance.^^ 

Where the owner may elect whether to pay for 
improvements to the extent the value of the prop¬ 
erty has been enhanced, or in the amount of the 
cost the improvements, as considered supra § 10, 
the occupant has the burden of establishing the val¬ 
ue of the materials and the cost of the workman¬ 
ship but if the owner elects to keep the improve¬ 
ments and pay the enhanced value of the land, the 
burden of proof is on him to show what this en¬ 
hanced value is.Sl In the absence of proof either 
of the value of the improvements or the enhanced 
value of the land the occupant cannot recover.52 

Good faith. As a general rule the burden, in the 
first instance, is on the occupant to show that the 


improvements were made in good faith under a 
bona fide belief that he had a good title,53 or under 
some mistake concerning his rights,®^ or that he 
was induced to do so through the fraud or decep¬ 
tion of the owner.®® However, where it appears 
that the occupant was in possession under color of 
title when he made the improvements, it will be pre¬ 
sumed, in the absence of evidence to the contrary, 
that he acted in good faith,®® which presumption is 
overcome where it is shown that claimant had 
knowledge of plaintiffs adverse rights.®*^ 

Presumption of continuance of possession. Where 
it appears that an occupant of land has at one time 
held such adverse possession as to entitle him to 
compensation for improvements, it vrill be presum¬ 
ed, in the absence of evidence to the contrary, that 
his possession continued to be adverse down to the 
time the action against him for the recovery of the 
land was commenced.®® 

(2) Admissibility 

The rules governing the admissibility of evidence In 
civil cases generally apply in proceedings to recover for 
Improvements placed on the land of another. 

The general rules governing the admissibility of 
evidence in civil cases apply to a claim for improve¬ 
ments made on another’s lands,®® such as to prove 
or disprove the occupant’s good faith®® or posses- 


43. Ala.—^Pugh v. Pugh, 140 So. 416, 
224 Ala. 461. 

31 C.J. p 348 note 52. 

IiiLprovemesLts made under agrees 
ment 

Where a person enters on land 
and makes improvements he was un¬ 
der no obligation to make, ordinari¬ 
ly he must prove that the improve¬ 
ments enhanced the value of the 
land to the extent of the recovery 
sought, but where he makes the im¬ 
provements pursuant to an oral 
agreement he need only prove their 
reasonable value.—Blank v. Rodgers, 
255 P. 235, 82 CaLApp. 35. 

44. Tex.—^Frierson v. Modem Mut. 
Health & Accident Ins. Co., Civ. 
App., 172 S.W.2d 389, error re¬ 
fused. 

31 C.J. p 348 note 63. 

45. Cal.—^Blank v. Rodgers, 255 P. 
2*35, 82 CaLApp. 36. 

Tex.—Frierson _v. Modern Mut. 
Health & Accident Ins. Co., Civ. 
App., 172 S.W.'2d 389, error re¬ 
fused. 

46. S.C.—^Hajl V. Boatwright 36 S. 
F^ 1001, <58 S.C. 544, 79 Am.S.R. 
864. 

47. S.C.—^Hall V. Boatwright,, supra. 

48. Mich.—^Pakulskl v. Ludwiczew- 
ski, 289 N.W. 2'31, 291 Mich. 502, 

XmprovemeiLfes ijL.exoess of rent , 
Before the occupant, was entitled 


to a decree in her favor, she was 
required to show to the satisfaction 
of the court that the value of the 
improvements exceeded the fair 
rental value of the land.—Pugh v. 
Pugh, 140 So. 415, 224 Ala. 461. 

49. Vt—Atkins v. Atkins, 89 A. 
643, 87 Vt 376. 

50. La—^Venta v. Ferrara, 196 So. 
550, 195 La 334—^Peters v. Craw¬ 
ford, App,, 199 So. 433. 

51. La—^Venta v. Ferrara, 196 So. 
550, 195 La 334—^Rivas v. Hun- 
stock, 2 Rob. 187—^Peters v. Craw¬ 
ford, App., 199 So. 433. 

52. La—Uthoff y. Thompson* 146 
So. 161, 176 La 699. 

53. Tex.—^Frierson v. Modem Mut. 
Health & Accident Ins. Co., Civ. 
App., 172 S,W.2d 289, error re¬ 
fused. 

31 C.J. p 348 note 57. 

54. IlL—Williams v. Vanderbilt, 34 
N.H. 476, 145 111. 238, 36 AnaS.R. 
486, 21 L.R.A. 489. 

55. W.Va—Hall v. Hall, 5 S.B. 260, 
30 W.Va 779. 

31 C.J. p 248 note 59. . 

56. S.D.—^Meadows v. Osterkamp, 
83 N.W. 624, 13 S.D. 571. 

31 C.J. p 348 note 60. 

57* Ind.—Jose v. Hunter, 101 N.B. 
665, reheard 103 N.H. 392, 60 Ind, 
App. 569, rehearing overruled 103 
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K.E. 852, 60 Ind.App. 569, trans¬ 
fer denied 127 N.E. xvlii. 

5a Wia—^Barrett v. Stradl, 41 N. 
W. 439, 73 Wis. 385, 9 Am.S.R. 795. 

59. Ga—^McDowell v. Sutlive, 2 S. 

B. 937, 78 Ga 142. 

21 C.J. p 348 note 64. 

Bvidenoe establishing inoonslstent 
poBitions 

In action to recover the amount 
of the enhanced value of land as re¬ 
sult of labor and improvements by 
plaintiff before lease executed by de¬ 
fendant was declared invalid in a 
prior suit by defendant, trial court 
did not err In refusing to consider 
evidence of defendant concerning 
damages alleged to have been sus¬ 
tained by defendant because of al¬ 
leged breaches of the lease by plain¬ 
tiff, since defendant's position was 
utterly inconsistent with the one 
that he took in the former suit, but 
properly admitted evidence of physi¬ 
cal damage to the land although 
such evidence incidentally tended to 
establish breaches of the lease.— 
Hardgrove v. Bowman, 116 P.2d ‘ 886 , 
10 Wash.2d 136. 

80. Ga.—Jones v. Federal Land 
Bank of Columbia, 6 S.E.'2d 52, 18 9 
Ga. 419—Calhoun v. Thompson, 
165 S.E. 183, 171 Ga. 286. 

31 C.J. p 248 note 66. 



IMPROVEMENTS 


42 C.J.S. 


§ 14 


sion.®^ The occupant himself may testify as to 
his good faith, and for this purpose may testify 
as to his payment of taxes on the property.®^ So, 
also, evidence of a tax sale at which the occupant 
purchased is admissible in support of a claim for 
improvements made in good faith,®^ as is also a 
void tax deed,®5 and evidence that the occupant 
was ignorant of the owner’s existence and of his 
claim to the land,*® An occupant claiming compen¬ 
sation for improvements in good faith may show 
that he acted under the advice of counsel, but evi¬ 
dence that counsel advised him that a suit to quiet 
title was necessary to protect his title is not admis¬ 
sible.*'^ Where an objection to evidence offered to 
show the value of improvements is sustained, on 
the ground that the occupant’s acceptance of a tax 
deed irregularly issued showed bad faith, as a mat¬ 
ter of law, the occupant is not required to offer 
further evidence of good faith in order to entitle 
him to assign error on such ruling,** The extent 
of improvements made by defendant in ejectment 
may be shown by him in rebuttal of plaintifFs ev¬ 
idence on the same subject.** 

Judicial records. The record in a former action 
establishing that the occupant’s title was fraudu¬ 
lent and void is admissible in a subsequent suit for 
improvements, to show that such was the finding of 
the jury; and the occupant, in such a case, is not 
entitled to give in evidence any facts which tend 
to show that such title was not fraudulent, nor to 
show that plaintiff in the original action had no ti¬ 


tle to the premises in question,^* One against 
whom an action for mesne profits is brought and 
judgment obtained on demurrer after a recovery in 
ejectment cannot show in mitigation of damages, 
on plaintiffs executing his writ of inquiry, a sub¬ 
sequent judgment in ejectment in his favor against 
plaintiff, where the record does not show the date 
of the demise or that his title had commenced be¬ 
fore plaintiffs cause of action. 

On the question of value testimony should .be ad¬ 
mitted to show the value of the improvements, the 
value of the land without improvements, its value 
with improvements, and all facts tending to prove 
what its value would have been if the improvements 
had never been made.'^^ However, evidence of the 
value of the improvements irrespective of their ef¬ 
fect on the value of the land is inadmissible,*^* un¬ 
less they were made at the owner’s request.^^ It 
has been held that evidence as to costs of improve¬ 
ments is not admissible, since the question is what 
the improvements are worth but such evidence 
may be admissible as a means of arriving at the 
value of the improvements.*^* 

(3) Weight and Sufficiency 

The general rules governing the weight and suffi¬ 
ciency of evidence In civil cases apply to evidence Intro¬ 
duced in an action to recover for Improvements. 

The general rules governing the weight and suf¬ 
ficiency of evidence in civil cases apply to evidence 
introduced on an occupant’s claim for compensation 
for improvements.'^’^ Where improvements are 


l>ooiuii«n.t, isnmateziai aad iaad- 
missihle In contest as to title to the 
property, may be relevant, material, 
and therefor admissible, on the ques¬ 
tion of the bona tides of defendant 
in making permanent improvements. 
—Harper v. Durden, 170 S,E. 45, 177 
Ga. ^16, 89 A.D.R. 625. 

61. Ga.—Calhoun v. Thompson, 155 
S.E. 183, 171 Ga. 286. 

81 C.J. p '349 note 66. 

02. Minn.—Seigneuret v. Faiey, 6 
N.W. 403, 27 Minn. 60. 

81 C.J. p 349 note 67. 

63. Iowa.—^Benton v. Dumbarton 
Realty Co., 143 N.W. 586, 161 Iowa 
600. 

Tex.—Polk V. Chaison, 10 S.W. 581, 
72 Tex. 500. 

64. Tex,—^Traylor v. Dide, 7 S,W. 
58. 

65. Tex.—Scshleicher v. Gatlin, 20 S. 
W. L20, 86 Tex. 270. 

06 . Tex.—Polk V. Chaison, 10 S.W. 
681, 72 Tex. 500. 

67. Ind.—Jose v, Hx^nter, 101 N.B. 
665, rehieard 108 N.EI *392, 60 Ind. 
App. 569, rehearing overruled 103 


N.E!. 852, 60 Ind.App. 569, trans-* 
fer denied 127 N.R xviiL 

68. S.D.—^Meadows v. Osterkamp, 83 
N.W. 624, 13 S.D. 571. 

69. Pa.—^Morris v. Travis, 7 Serg. & 

R. 2’20. 

TO. Vt.—^Thompson v. Gilman, 17 
Vt. 109. 

71. Ind.—Buntin v. Duchane, 1 
Blackf. 255. 

72. Ga.—Calhoun v. Thompson, 165 

S. B. 183, 171 Ga. 286. 

Wis.—^Pacquette v. Pickness, 19 Wis. 
219. 

78. Neb.—Fletcher v. Brown, 53 N. 

W. 577, *35 Neb. 660. 

Tenn,—Fisher v. Edington, I S.W. 
499, 85 Tenn, 23. 

74. IlL—^U. S. Brewing Co. v. Dolese 
& Shepard Co., 205 Ill.App. 478. 

75. Iowa.—Welles v. Newsom, 40 N. 
W. 105, 76 Iowa 81. 

7^ 'ash.—Gregory v. P^body, 290 

P. 232, 157 Wash. 674. 

•31 C.J. p 349 note 84. 

77. Ind.—^Hochstetler v. A. Allen 
Wilkinson Lumber Co., 24 N.E.2d 
4'32, 107 IndA.pp. 636. ’ 
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Tex.—West v. Peters, Civ.App., 287 
S.W. 81. 

31 C.J. p 349 note 86. 

Bvldenoe held snffloleat 

(1) To show that alleged improve¬ 
ments were a detriment rather than 
a benefit.—^Kushler v. Weber, 171 N. 
W. '365, <205 Mich. 400. 

(2) To show that improvements 
were made in good faith. 

Puerto Rico.—^People v. San Juan; 19 
Puerto Rico 626. 

Tex.—^Maxey v. Patterson, Civ.App., 
82 S.W.2d 386, error dismissed— 
"West Lumber Co. v. Chessher, Civ. 
App., 146 S.W. 976, arror refused. 

(2) To show that improvements 
were not made in good faith. 

Mo.—Smith v. Mount, 129 S.W. 722, 
149 Mo.App. 668. 

Tex.—Carlock v. Willard, Civ.App., 
149 S.W, '363, error refused. 

(4) To sustain finding that im¬ 
provements were only nominal.— 
Daily v, Rudy, 266 S.W. 847, 205 Ky. 
658. 

(6) Generally.—Gregory v. Pea¬ 
body, 270 P. ^825, 149 Wash. 2'27. 
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made by one while in possession under a judgment 
rendered in a former action in ejectment, he is not 
entitled to compensation therefor in the absence of 
evidence showing whether they were made prior 
to or subsequent to the entry of such judgmentJ^ 

h. Trial 

(1) In general 

(2) Questions of law and fact 

(3) Instructions 

(4) Verdict, findings, and commission¬ 

er’s report 

(1) In General 

The statutory proceedings to recover for Improve¬ 
ments may, in general, be tried as are ordinary actions, 
but in sonte Jurisdictions provision Is made for Issues 
being determined by commissioners appointed by the 
court. 

Usually, in the statutory proceeding to deter¬ 
mine an occupying claimant’s right to recover for 
his improvements, issues are tried as in ordinary ac¬ 
tions,*^® and if the issues are found in favor of the 
occupant a special verdict or findings may be re- 
quired.S® 

In a number of states the issues in the proceeding 
to recover for improvements may be determined by 
a jury,*^ but in other jurisdictions provision is 
made for the appointment of commissioners,^2 or 
the issues may be determined by the court without 
a jury.S3 If recovery is sought in equity, the pro¬ 


cedure is the established chancery practice.24 

(2) Questions of Law and Fact 
If an issue In an action for Improvements is supported 
by legally sufficient evidence which is conflicting or sus¬ 
ceptible of more than one conclusion, a question of fact 
is presented for the determination of the Jury, but where 
the evidence is insufficient or will only support one con¬ 
clusion, the question Is for the court and not the Jury. 

In accordance with the rules relating to questions 
of law and fact in civil trials generally, as treated 
in the C.J.S. title Trial § 203 et seq, also 64 C.J. p 
296 note 48 et seq, where the evidence on an issue 
of fact is legally sufficient to be submitted to the 
jury, but it is conflicting, or, if unconflicting, is 
such that different minds might reasonably come to 
different conclusions therefrom, it should be sub¬ 
mitted to the jury;25 but where the evidence is not 
sufficient to be submitted to the jury,®® or is uncon¬ 
tradicted and of such a character that but one con¬ 
clusion can be reasonably drawn therefrom,®^ the 
question is one for the court and should not be 
submitted to the jury. Thus if color of title in the 
claimant is, by statute, made essential to a recovery 
for improvements, the question of the value of the 
improvements should not be submitted to the jury 
in the absence of any showing of color of title.®® 

It is usually a question of fact for the jury, un¬ 
der proper instructions from the court, to determine 
whether or not an occupant has made improvements 
in good faith while in bona fide possession under 
color of title,®® the nature of the improvements, 


Bvldenoe held Insnllleieat 

(1) To show peaceable possession 
for statutory period or possession 
under color of title in good faith.— 
Kushler v. Weber, 171 N.W. 866, 306 
Mich. 400. 

(2) To show that improvements 
were made prior to notice of ad¬ 
verse claim.—Otten v. Otten, 166 S. 
W.2d 587, 348 Mo. 674. 

(3) To establish the value of im¬ 
provements.—St. Louis Southwest¬ 
ern Ry, Co. of Texas v. Larue, Tex. 
Civ.App., 27 S.W.2d 862—Durham v. 
Luce, Tex.Civ.App., 140 S.W. 850. 

(4) Generally. 

Ga.—^Harper v. Durden, 170 S.B. 45, 
177 Ga. 216, 89 A.L.R. 626. 

Iowa.—^Lerdall v. Lerdall, 197 N.W. 
451, rehearing overruled 199 N.W. 
1016. 

N.J.—Hartmaji v. Powell, 59 A. 628, 
68 N.J.Eq. 293, affirmed 64 A. 1134, 
68 N.J.Eq. 800. 

N.C.—Lamm v. Lamm, 173 S.B. 309, 
206 N.C. 905. 

Tex.—Yeager v. Woodson, Civ.App., 
3 S.W.2d 822—Smith v. Patrick, 
Civ.App., 297 S.W. 482, error dis¬ 
missed. 

42 C jr.S.-30 


78i Minn.—Gahre v. Berry, 84 N. 
W. 736, 82 Minn. 200. 

79. Utah.—Sorenson v. Korsgraard, 
27 P.2d 439, 83 Utah 177. 

80. S.C.—^Howard v. Kirton, 142 S. 
B. 89, 144 S.C. 89. 

Utah,—Sorenson v. Korsgaard, 27 P, 
2d 439, 83 Utah 177. 

81. Ky. —Counts v. Kitchen, 7 S.W. 
638, *87 Ky. 47, 9 Ky.L. 909. 

Miss.—Johnson v. Putch, '57 Miss. 7*3. 
N.C.—^Boyer v. Garner, *21 S.B. 180, 
116 N.C. 125—Carolina Cent. R. Co. 
V. McGasklll, 4 S.B. 468. 98 N.C. 
626—Barker v. Owen, 93 N.C. 198. 
S.C.—^Howard v. Kirton, 142 S.B. 39, 
144 S.C. 89, 

Utah.—Sorenson v. Korsgaard, 27 P. 

2d 439, 83 Utah 177. 

Va.—Graeme v. Cullen, S-S Gratt. 

266, 64 Va. 266. 

31 C.J. p 337 note 28 [a]. 

82. IlL—Potts V. Cullum, 68 Ill. 
217—Ross V. Irving, 14 Ill. 171. 

Ohio.—^Hunt V. McMahan, 5 Ohio 132. 
31 C.J. p 336 note 27 [a] 
Conunissioiien appointed by agrees 
ment 

Ky.—Johnson v. Doan, 1 Bibb 116. 

83. W.Va.—Dawson v. Grow, 1 S.B. 
664, -29 W.Va. 33. 
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84, U.S.—^Leighton v. Young, Neb., 
52 P. 439, 2 aC.A. 176, 18 L.RJL 
266. 

Bnle in, equity prior to statute was 
substantially the same as under 
statute.—^Pritchett v. Stevens, 88 So. 
627, 126 Miss. 221. 

85. Ga.—^Burden v. Gates, 3 S.B.2d 
679, 188 Ga, 284—Walton v. Sikes, 
141 S.E. 188, 165 Ga, 422. 

Tex.—^Brooks v. Zorn, Civ.App., <24 
S.W.2d 742, error dismissed—^An- 
tone V. Cowan, Civ.App., *202 S.W. 
814. 

88. U.S.—Western Union Beef Co. v. 
Thurman, Tex., 70 P. 960, 17 C.C. 
A 542. 

31 C.J. p 349 note 90. 

87. Tex,—Bell v. Wright, 60 S.W. 
873, 94 Tex. 407. 

88: Iowa.—^Welles v. Newsom, 40 N. 
W. 106, 76 Iowa 81. 

89. N.Y.—0*Marr v. McLean, 226 N. 
Y.S. 833, 131 Mlsc. 207. 

S.C.— ^Boney v. Cornwell, 109 S.B. 
' 271, 117 S.C. 426. 

Tex.—^Brooks v. Zorn, Civ.App., 24 S. 

W.2d 742, error dismissed. 

31 C.J. p 350 note 93. 
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whether permanent or not,^® and their value.^^ So, 
also, adverse possession, the location of a dividing 
line, estoppel, and other questions are for the ju- 
rj-;92 but what constitutes color of title in a par¬ 
ticular case is a question of law for the court.^^ 
Under a declaration, under some statutes, for bet¬ 
terments, it must be determined, on a trial before a 
jury, whether there can be a recover^’, and the 
question cannot be raised by special pleadings which 
terminate in demurrer.^^ 

Where by statute a permanent improvement is 
considered to be a betterment which will add to the 
intrinsic value of the property at the time it is re¬ 
covered bj^ the owmer, it is not improper for the 
court to enumerate betterments which will consti¬ 
tute improvements, but it is for the jury to deter¬ 
mine whether such improvements enhanced the val¬ 
ue of the land at the time it was recovered by the 

owner.®5 

(3) Instructions 

In an action to recover for Improvements, instruc¬ 
tions are subject to the rules which apply generally in 
civil actions, and must conform to the pleadings and the 
evidence. 

The general rules relating to instructions in civil 
actions apply on the trial of an occupant’s claim 
for improvements.^® Thus, the charge should be 
complete,®*^ and should accurately state the applica¬ 
ble principles of law,®® and should correctly apply 
pertinent statutory provisions,®® and should prop¬ 


erly explain the meaning of legal or technical 
terms.^ The court is not required to give a request¬ 
ed instruction on a proposition which is substan¬ 
tially and correctly covered by other instructions.® 

The instructions must conform to the pleadings 
and the evidence offered in support thereof,® and 
where there is insufficient evidence on an issue 
to warrant such issue being submitted to the jury, 
no instruction on that issue is required.** An in¬ 
struction is erroneous which charges on questions 
as to which no evidence has been offered,® or which 
omits to charge on an important element of the 
case;® but the court may instruct the jury to dis¬ 
regard an issue, where no evidence is offered to 
support it.^ 

In an action wherein recovery for improvements 
is sought, and, by statute, a special verdict is re¬ 
quired, the court should instruct the jury to em¬ 
body in their findings the facts required by the stat¬ 
ute.® 

(4) Verdict, Findings, and Commissioner’s 
Report 

Verdicts and findings in actions wherein recovery for 
Improvements is sought are governed by special statutes 
as well as by the rules relating to verdicts and findings 
generally; and where special verdicts or findings are re¬ 
quired or made, there must be a finding on every essen¬ 
tial fact in issue. 

Except in so far as governed by special statute, 
the verdict and findings on the trial of an occupant’s 


Oood faith ' 

(1) “Ordinarily, where one seeks I 
to recover for the value of Improve¬ 
ments placed by him on the proper¬ 
ty of another on the ground that he 
did so in srood faith, believing that 
the property was his own, the ques¬ 
tion of his good faith is one of fact 
to be determined by the tried Judge | 
or jury.”—^Maxey v. Patterson, Tex. 1 
Civ.App., 82 S.W.2d 386, *387, error' 
dismissed. 

<d) But where the evidence Is al¬ 
most conclusive to the effect that no 
improvements were placed on the 
proi>erty by the occupant prior to 
the time he was informed that his 
title was invalid, the question of 
making of improvements in good 
faith was not for the jury.—Brown 
V. Fisher, Tex.Clv.App., 193 S.W. 367, 
error dismissed. 

sa N.T.—O’Marr v. McLean, 226 N. 

T.S. 333, 181 Misc. 207. 

S.C.—^Boney v. Cornwell, 109 SJBL 
271, 117 S.C. 426. 

31 C.J. p 350 note 94. 

Whether breaJd^ of unimproved 
land is an improvement is a ques¬ 
tion of fket—Brokaw y. Cottrell, 
211 N.W, 184, 114 Neb. 858. 


91. N.T.—O’Marr v. McLean, 226 N. 
TvS, 333, 131 Misc. 207. 

'31 C.J. p 350 note 95. 

Set off proper Jury question 
The court properly submitted to 
the jury the question whether the 
occupant could set off the value of 
improvements he had made.—^Harper 
V. Durden, 170 S.E, 45, 177 Ga. 216, 
89 A.L.R. 623. 

92. S.C.—^Boney v. Cornwell, 109 S. 
B. 271, 117 S.C. 426. 

93. U.S.--WrIght v. Mattison, DL, 
18 How. 50, 15 L.Bd. 280. 

31 C.J. p 3o0 note 96. 

94. VL—Beckley v. Willard, 13 Vt 
533. 

95. N.C.—^Pritchard v. Williams, 106 
S.E. 144, 181 N.C. 46. 

93. Ga.—Walton v. Sikes, 141 S.B. 
188, 165 Ga. 42'2. 

Mo.—Sutton V, Anderson, 81 S.W.2d 
1026, 326 Mo. 304. 

31 C.J. p 350 note 99. 

97. Ga.—Conlff v. Hunnicutt, 122 S. 

B. 694, 157 Ga. 828. 

SB. Ga.—Walton v. Sikes, 141 S.B. 
188, 165 Ga. 422 

N.C.—^Pritchard v. Williams, 106 S. 
B. 144, 181 N.C. 46. 
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93. Ga.—Coniff v. Hunnicutt, 1'22 S. 

B. 694, 157 Ga. 823. 

N.C.—Pritchard v. Williams, 106 S. 

B. 144, 181 N.C. 46. 

Statute of limitations 
Mo.—Anderson v. Sutton, *276 S.W. 
3'2, 308 Mo. 406. 

1. Ga.—^Walton v. Sikes, 141 S.B. 
188, 165 Ga. 422. 

N.C.—Pritchard v. Williams, 106 S. 

B. 144, 181 N.C. 46. 

Z. Mo.—Sutton V. Anderson, 31 S. 
W.2d 1026. 326 Mo. 304. 

3. Mo.—Sutton V. Anderson, supra. 
Tex.—^Kent v. Berryman, 40 S.W. 33, 

15 Tex.Civ.App. 487. 

4. Mich.—^Kushler v. Weber, 171 N. 
W. 365, 205 Mich. 400. 

6. Mo,—Sutton V. Anderson, 31 S. 
W.2d 1026, 326 Mo. 304. 

31 C.J. p 350 note 2. 

6L Ga.—Walton v. Sikes, 141 S.B. 

188, 165 GaL 42f2. 

21 C.J. p 250 note 3. 

7. Ala.—^Kerret v. Nicholas, 6 So. 
698, 88 Ala. 346. 

31 C.J. p 350 note 4. 

8. Ga.—Coniff v. Hunnicutt, 1*22 S. 
B. 894, 157 Ga. 828. 
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claim for improvements is governed by the rules 
relating to verdicts and findings generally.® Thus, 
if an informal verdict responds to all the issues and 
its meaning be clear it will be held good,^® but if 
its construction be doubtful no judgment can be 
rendered on it.^i 

In the absence of a general verdict,or under 
such occupying claimant acts as require special find¬ 
ings of fact or special verdicts,there must be a 
finding by the trier of fact on all of the facts es¬ 
sential to a rendition of final judgment, and with¬ 
out required findings on all the essential facts a 
judgment cannot be entered.i^ Thus, the trier of 
fact may be required to make a special finding as 
to whether the occupant had color of title to, or 
ownership of, the property.15 Under occupying 
claimant acts a special finding may be required as 
to the value of the land without the improve¬ 
ments,^® and the value of the use and occupation 
of the land exclusive of the improvements during 
the time the occupant was in possession, and the 
damage done by the occupant while in possession.^^ 

A verdict which clearly reflects a disregard of 
the evidence and the instructions is impropen^® 
The finding of the jury as to the value of perma¬ 
nent improvements is conclusive on the question as 
to whether the improvements were permanent^® 
Where there is a verdict for plaintiff in a posses¬ 
sory action merely for the land, and there is evi¬ 


dence that the value of the rents and damages is 
the same as the value of the improvements, it will 
be inferred that the jury set off one against the oth- 

er.20 

If the allowance for improvements is manifestly 
too great, the trial court may and should set the 
verdict aside,and the evidence does not show the 
value of improvements to be in excess of the rental 
value, a verdict assessing them in excess thereof 
will be set aside.^® 

Trial without jury. Where in the possessory ac¬ 
tion the trial is without a jury, the decision of the 
judge as to the value of the improvements is in the 
nature of a special verdict which must be filed be¬ 
fore any judgment can be rendered.®® 

Report of commissioners. Where commissioners 
are appointed by the court to estimate the value of 
improvements, their report should contain a sepa¬ 
rate finding as to the value of each species of im¬ 
provement,®^ and explain the principles by which 
they ascertained the amount of improvements 
made;®® and where two occupants join in the claim 
for improvements, it should state the separate value 
of the respective parcels held by each.®® The com¬ 
missioner's report is not conclusive,®^ but it is pri- 
ma facie evidence that the improvements were made 
on the land in controversy.®® Objections to the re¬ 
port will be considered waived where the objecting 
party was present when such report was returned 


9. Ind.—Cain v. Hunt, 41 Ind, 466. 
Tex.—^Van Valkenberg v. Ruby, S S. 

W. 746, 68 Tex. 189. 

10. Tex.—^Van Valkenbers: v. Ruby, 
supra. 

Plndinsr bald suttoie&tly definite 

Where, by statute. In order that 
an occupant be entitled to recover 
for his improvements, he must have 
had adverse possession at least one 
year next before the fllinsr of the 
suit, the finding of the jury need be 
only sufidciently definite to fix the 
time when possession began at some 
date more than a year before the 
suit was filed.—^Faln v. Nelms, Tex. 
Civ.App., 156 S.W. 281, error refused. 

11. Tex.—^Van Valkenberg v. Ruby, 
-8 S.W. 746, 68 Tex. ISS. 

la. Ind.—Cain v. Hunt, 41 Ind. 466. 
Finding of all the facts in special 
verdicts grenerally see the C.J.S. ti¬ 
tle Trial S S61, also 64 C.J. p 1161 
note 11-p 1163 note 48. 

13;. Tex.—^West Lumber Co. v. Ches- 
sher, Civ.App., 146 S.W. 976, error 
refused. 

14. Tex.—Decker v. Rucker, Civ. 
App., 202 S.W. 1001, error dis¬ 
missed—West Lumber Co. v. Ches- 
sher, Civ.App., 146 S.W. 976, error 
refused. 


15. Ind.—Cain v. Hunt, 41 Ind, 466. 

15L Ala.—Coltart v. Moore, 79 Ala. 
361. 

Tex.—^Decker v, Rucker, Civ.App., 
202 S.W. 1001, error dismissed— 
West Lumber Co. v. Chessher, Civ. 
App., 146 S.W. 976, error refused. 
Value of land and ImpxovemMits 
I “If the issues are found in favor 
of the claimant, the value of the 
real estate and the improvements 
must be ascertained.”—Sorenson v. 
Korsgaard, 27 P.2d 4*39, 441, 83 Utah 
177. 

17. Tex.—West Lumber Co. v. Ches¬ 
sher, Civ.App., 146 S.W. 976, error 
refused. 

18. Tex.—Johnson v. Schumacher, 
12 S.W. -207, 72 Tex. 334. 

Disregard of evideaoe and tnatmo- 
tions 

Where the nature of the verdict 
is in itself evidence that the jury 
felt that neither the occupant nor 
the owner should recover from the 
other, but the court instructed that 
the claim of each was to be consid¬ 
ered, it was improper for the jury 
to increase the owner’s claim to an 
amount sufficient to balance the oc¬ 
cupant’s claim, or to increase the 
occupant’s claim so tiiat neither 
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could recover.—^Wilkinson v. Not¬ 
tingham, 157 S.W.2d 201, 203 Ark. 

270. 

19. S.D.—Parker v. Vinson, 77 N.W. 
1023, 11 S.D. 381. 

20. Tex.—O'Mahoney v. Flanagan, 
78 S.W. 245. 34 Tex.Civ.App. 244. 

21. N C.—Carolina Cent. R. Co. v. 
McCaskill, 4 S.E. 468, 98 N.C. 526. 

2a Va.—^Hollingsworth v. Funk- 
houser, 8 S.E. 592, 85 Va. 448. 

23. Mich.—Rawson v. Parsons, 6 
Mich. 401. 

24. Ky.—Bstill v. Wlllhite, Hard. 
528. 

Separate findings in reports general¬ 
ly see the C.J.S. title References 
§ 129, also 53 C.J. p 753 notes 60, 
61. 

25. Ky.—^Bodley v. Craig, 1 Bibb 

1 . 

2a Ky.—^Payne v. Conner, 3 Bibb 
180. 

27. Ill.—Haslett v. Crain, 85 Ill, 
12'9. 

2a Ky.—^Fowler v. Halbert, 4 Bibb 
52. 
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and made no objection thereto at that time;-® and 
if the report made is conformable to the law, it is 
no ground of objection that it varies from the or¬ 
der of court which was erroneous.®® 

Confinnation, amendment, quasJioL The court 
will not refuse to confirm the report of commis¬ 
sioners or referees as to the value of the improve¬ 
ments except on satisfactory evidence that the es¬ 
timate therein is incorrect.®^ A report allowing 
rents for a longer period than is warranted by the 
case may be corrected by the court sis to the excess 
and confirmed as to the balance.®® 

i Judfiment 

(1) In general 

(2) Retention of possession 

(1) In General 

The form, sufficiency, effect, and manner of enforce¬ 
ment of a Judgment as to an occupant’s Improvements 
is to a great extent dependent on statutes which must 
be observed whether the proceeding Is in equity or under 
the statutes, but In a proper case for equitable cognizance 
relief may be granted in addition to that provided by 
statute. 

The form, sufficiency, efiFcct, and manner of en¬ 
forcement of a judgment as to improvements is to 
a great extent dependent on the statutes;®® but oth¬ 


erwise the general rules relating to judgments ap¬ 
ply.®^ The provisions of the occupying claimant’s 
statutes must be observed whether the proceeding in 
which judgment is obtained is in equity or is 
brought under such statutes;®® but applying the 
principle stated supra subdivision a (1) of this sec¬ 
tion, that the adjudication of the rights of an oc¬ 
cupying claimant is a matter of equitable cogni¬ 
zance, in a proper case relief may be granted in 
addition to that provided by statute and supple¬ 
mentary thereto, and the court may make such or¬ 
ders as are equitable and just in matters not spe¬ 
cifically provided by the statute.®® 

In a proceeding in which recovery for improve¬ 
ments is sought, the judgment must conform to, and 
be supported by, the pleadings;®^ and the relief 
which may be obtained depends on the scope of the 
pleadings and the issues made, or which might have 
been made, under them.®® The relief may depend 
on the particular facts and circumstances in the 
case, as where under the circumstances there can 
be no personal decree against the owner, but mere¬ 
ly a decree against the property involved;®® or it 
may depend on statutes, as where no personal money 
judgment may be rendered in favor of an occupant 
making improvements.'*® If defendant sets up his 


29. Ky.—Patrick v. McClure, 1 Bibb 
52. 

an. Ky.—^Fisher v. Cockerill, 5 T.B, 
Mon. 129. 

31- Ky.—^White V. Ogden, 1 A.K, 
Marsh. 42. 

31 C.J. p 351 note *22. 

32. Ky.—Smith V. Nowell, 2 Lltt. 
165. 

33. Tex.—^Van Talkenberg v. Ruby, 
3 S.W. 746. 68 Tex, 139—St. Louis 
Southwestern By. Co. of Texas v. 
Larue, Civ.App,, 27 S.W.2d 862— 
West Lumber Co. v. Chessher, 
Civ.App., 146 S.W. 976, error re¬ 
fused. 

31 C.J. p 351 note 25. 

3A Tex.—^West Lumber Co. v. Ches¬ 
sher, supra. 

35. Tex.—^Van Valkenberg v. Ruby, 
3 S.W. 746, 68 Tex. 139. 

Judgment may be enforced only 
in the manner provided by statute, 
and any attempt to enforce it in a 
different manner is improper.—St. 
Louis Southwestern Ry. Co. of Tex¬ 
as V. Larue, Tex.Civ.App., 27 S.W.2d 
362. 

Jodflrment not according to statute 
Under a statutory provision that, 
in the event that the amount due 
to an occupant for improvements 
shall exceed the amount due for use 
and occupation and damages, no exe¬ 
cution shall issue for one year un¬ 
less the owner first pays the 4unount 
due for improvements, it is improper 


to render Judgment against the own¬ 
er for the amount the improvements 
enhanced the value of the land and 
to award execution for the enforce¬ 
ment of such judgment.—^West Lum¬ 
ber Co. V. Chessher, Tex.Civ,App., 
146 S.W. 976, error refused. 

38. Mich.—^Hardy v. Burroughs, 232 
N.W. -200, 251 Mich. 578. 

Okl.—^United Federal Savings & 
Loan Ass'n of Tulsa v. Johnson, 
7-3 P.‘2d 846, 181 Okl. 328. 

Tenn.—Sequatchie Coal Co. v. Sun¬ 
shine Coal & Coke Co., 166 S.W.‘2d 
402, 25 TenmApp. 604. 

31 C.J. p 351 note 27. 
aanitable z^Uef proper 
Where a railroad company, as 
owner, recovered possession of 
premises and the occupant recovered 
Judgment for improvements, it was 
held that since the statute provided 
that execution on the Judgment for 
Improvements could only issue 
ag^nst the land recovered in the 
possessory action, and since this 
land was used €ls a railroad right of 
way and therefor could not be levied 
on to satisfy the execution, the occu¬ 
pant had a legal right without a 
full, ample, and complete remedy at 
law, and equity would have Juris¬ 
diction to afford relief.—^Rutland R. 
Co. V. Chaffee, 48 A. 700, 72 Vt. 404. 
Equitable relief denied 
Where an owner recovered posses¬ 
sion of improved property and there¬ 
after the occupant secured Judgment 
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for the value of his improvements, 
and, in the enforcement of this Judg¬ 
ment the improved property was 
sold and purchased by the occupant, 
and other property of the owner also 
was sold, and there still remained a 
portion of the Judgment unsatisfied, 
equity would not interfere to require 
that the occupant surrender any part 
of the property he had purchased 
to the owner, and neither would it 
compel the occupant to desist from 
further proceedings to secure com¬ 
plete satisfaction of his Judgment, 
since after he had recovered judg¬ 
ment at law he had a legal right to 
enforce its collection and, unless 
there be abuse of process of the 
court or some unfairness in the con¬ 
duct of the Judgment holder, courts 
of equity have no power to inter¬ 
pose and stop the legal process.— 
Belshe v. Barrett, 5 T.B.Mon.,Ky., 
590. 

37. Tex.—West Lumber Co. v. Ches¬ 
sher, Civ.App., 146 S.W. 976, error 
refused. 

38. N.C.—Alamance Lumber Co. v. 
Edwards, 7 S.B^d 497, 217 N.a 
•251. 

Failure specifically to request com¬ 
pensation or Judgment see supra 
subdivision f (1) of this section. 
39- W.Va—^Ravenna Fumace & 

Heating Co. v. Cotts, '22 S.E.2d 871. 
40. Iowa.—^Detmers v. Russell, *237 
N.W. 494, 212 Iowa 767- 
31 C.J. p 352 note 34. 
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claim for improvements in the possessory action, a 
general judgment for plaintiff necessarily consti¬ 
tutes a denial of defendant’s right to recover.'^i 

Under some statutes a judgment for possession 
and damages in a possessory action is independent 
of a judgment recovered by the occupant under the 
occupying claimant act, and the latter judgment 
does not merge a judgment for damages in the 
principal action, for the amount in each judgment 
is fixed independently of the other>2 in other 
states only one judgment is rendered, awarding pos¬ 
session of the property to plaintiff and determining 
the amount due to the occupant for his improve- 
ments,^3 and where this is the rule judgment for 
the owner in the possessory action should not be 
entered, where an issue has been raised on a claim 
for improvements filed by defendant, until such is¬ 
sue has been tried.'*^ 

In adjusting the rights between an occupying 
claimant and the owner, either under statutory pro¬ 
visions or in the application of equitable principles, 
the court may provide that the owner keep the land 
in its improved condition on payment of the amount 
due for the improvements;^® or it may authorize 
the occupant to take the land on pajrment of its 


ascertained value.^® The owner’s right to elect 
whether to keep the property and pay for the im¬ 
provements or to release the land on receipt of its 
value, and the effect of a failure or refusal to pay 
is considered supra § 10. Whether the owner or 
the occupant will be permitted to keep the prop¬ 
erty may depend on whether the value of the land, 
aside from improvements, exceeds the value of im¬ 
provements.^'^ 

If an occupant’s judgment for improvements is 
not otherwise satisfied, in some instances the land 
may be divided between him and the owner accord¬ 
ing to their respective rights,^^ or they may become 
tenants in common,or the land may be sold and 
the proceeds divided between the occupant and the 
owner.®^^ In some jurisdictions the judgment for 
improvements will be paid first with any remaining 
surplus going to the owner ;®i in others the owner 
is the first to be paid and the remainder, if any, 
goes to the occupant.®^ 

Removal of improvements. In a proper case the 
court may permit or require an occupant to re¬ 
move his improvements from the property where 
they are situated.®^ Removal may be allowed 
where the value of the improvements exceeds the 


41. Ala.—^Headley v. McCJall, 87 So. 
355, 205 Ala. 108. 

42. Ind,—Hollingsworth v. Stumph, 
30 N.E, 525, 131 Ind. 646. 

43. Wis.—Scott V. Reese, 38 Wis. 
636. 

31 C.J. p 351 note 30. 

44. Ark.—Brown v. Norvell, 115 S. 
W. 372. 88 Ark. 590. 

31 C.J. p 351 note 29. 

45. V. Reinecke, 168 N.E. 
676, 836 Ill. 530, reversing 346 Ill. 
App. 184. 

Mich.—^Hardy v. Burroughs, 232 N, 
W. 200, 251 Mich. 578. 

Mo.—Russell V. Defrance, 39 Mo. 506. 
Utah.—American Mut Building & 
Loan Co. v. Jones, 117 P.2d ’293, 
102 Utah 318, rehearmg denied 133 
P.^d 332, 102 Utah 328. 

Judgment against owner must show 
election 

In order to sustain a peremptory | 
Judgment against the owner of the 
land for the value of the improve¬ 
ments, the record must show that he 
elected to pay for the improvements 
and keep the land.—Cole v. Damron, 

7 J.J.Marsh., Ky., 595. 

46^ Ky.—Casteel v. Pennington, 14 
S.W.2d 753. 238 Ky. 206. 

Mo.—Russell V. Defrance, 39 Mo. 
506. 

31 C.J. p 351 nqte 32. 

Conveyance by decree 
Where the owner of Improved 
property is given his choice of keep¬ 
ing the improvements by paying 


their ascertained fair value, or of 
releasing the property to the occu¬ 
pant on his payment of the ascer¬ 
tained fair value of the lot, if the 
owner declines or fails to comply 
with the decree, the court may con- 
vev the property to the occupant bv 
decree.—^Hardy v. Burroughs, 232 N. 
W. -200, 251 Mich. 678. 

47. Mo,—^Russell v. Defrance, 39 
Mo. 506. 

48. Mo,—^Russell v. Defrance, su¬ 
pra. 

49. Utah.—^American Mut. Building 
& Loan Co, v. Jones, 117 P 2d 293, 
102 Utah 318, rehearing denied 133 
P.2d 33'2, 102 Utah 328—Sorenson 
V. Korsgaard, 27 P.-2d 439, 83 Utah 
177. 

5a N.C.—^Farrow v. American 
Eagle Fire Ins. Co., 134 S.E. 427, 
192 N.C. 148. 

S.C.—^Howard v. Kirton, 142 S.B. 39, 
144 S.C. 89. 

BOLuitahle distribution 
IlL—OUn V, Reinecke, 168 N.E. 676, 
336 Ill. 630, reversing 246 IlLApp. 
184. 

Proportionate division 
The money realized from the sale 
of the land should be divided be¬ 
tween the owner and the occupant In 
proportion to the sums due them 
respectively for rent and improve¬ 
ments.—Pritchett v. Hibbler, 88 So. 
882, 126 Miss. 379. 

Necessity of statute 
In a proceeding under an occupy- 
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ing claimant’s statute, there cannot 
be a sale of the property and an 
application of the proceeds to a 
satisfying of the interests of the 
parties in the absence of a provision 
therefor in the statute.—^American 
Mut. Building & Loan Co. v. Jones, 
117 P.2d 293. 102 Utah 318, rehear¬ 
ing denied 133 P.2d 332, 102 Utah 328. 
61- N.C.—^Farrow v. American Eagle 
Fire Ins. Co., 134 S.E. 427, 192 N. 
a 148. 

52. S.C.—Howard v. Kirton, 142 S.E. 
39, 144 S.C. 89. 

53. Tex.—Sutherland v. Kirkland, 
Civ.App., 134 S.W. 851. 

Removal of Improvements generally 
see supra $ 4. 

Bemoval of cue half of house 
The court may require the occu¬ 
pant to remove the one half of a 
house which was built on the land 
of another.—^Utholf v. Thompson, 146 

So. 161, 176 La. 599. 

No allowaaoe for removing 
Where the parties agreed prior to 
judgment that Improvements might 
be removed within a specified time 
after judgment and this fact was re¬ 
cited in the judgment and it was 
ordered that no writ of possession is¬ 
sue until after the time specified for 
the removal of improvements, it 
was proper for the court not to allow 
the occupant the value of a portion 
of a building located on a strip of 
land which was adjudged to belong 
to the owner, and .it was proper not 
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^*alue of the profits found, but not if the profits 
found equal or exceed the present value of the im¬ 
provements. The improvements must be such that 
thej' may be removed without injury to the land, 
and the removal must be made at the occupant’s 
expense, and within such time as the court may 
name.5^ 

Bond in payment for improvements. In at least 
one jurisdiction in a case which comes within the 
provisions of the occupying claimant laws, the occu¬ 
pant may be required by statute to accept bonds 
in payment of the amount recovered.55 

Interest, After the amount of the allowance has 
been settled, a judgment therefor may bear inter¬ 
est.®* 

(2) Retention of Possession 

After it is determined that plaintiff in the possessory 
action Is the owner of the improved premises, and that 
the occupant is entitled to recover for the improvements, 
the occupant, as a general rule, will be permitted to re¬ 
tain possession until payment is made, or for such length 
of time as is provided by statute; and the court may re¬ 
fuse the owner such process as is necessary to obtain pos¬ 
session or may enjoin him from taking possession. 


After a determination that plaintiff in the pos-* 
sessory action is the owner of the improved prem¬ 
ises, and that the occupant is entitled to recover for 
his improvements, and the amount is fixed, as a 
general rule if this amount is not paid, the occupant 
has the right to retain possession of the land;®*^ 
although there is authority to the contrary.®^ If 
the occupant is entitled to retain possession of the 
property, the court may refuse to issue the process 
necessary for the owner to take possession,®^ or 
the owner may be enjoined from obtaining posses¬ 
sion of the land.®® The occupant’s right to retain 
possession of the improved property constitutes a 
defense to a claim for rents and trespass,and it 
may be provided that so long as the right to retain 
possession is lawfully exercised no new action may 
be sustained for the property.®^ In the event that 
the occupant surrenders or loses possession, his 
right of retention ceases to exist. 

The occupant may have the right of retaining 
possession of the property until he receives the 
amount found to be due him for his improve¬ 
ments,®^ or his right to remain in possession may 


to allow the occupant what it would 
coat to remove It.—Sutherland v. 
Kirkland. Tex.Civ.App., 134 S.W. 851. 

54. Mo.—Seibel v. Higham. 115 S. 
W. 987, 216 Mo. 121, 129 Am.S.R. 
S02. 

55. Ky.—Clay v. MiUer, 2 Litt 279. 
81 ex p 345 note 96. 

56. Ky.—^Young v. Pate, 8 XJ.Marsh. 

100 . 

31 C.X p 338 note 55. 

57. Ala.—Cade v. Graffo, 148 So. 
591. 227 Ala. 11. 

Ky.—Rowe v. Arnett, 45 S.W.2d 12, 
241 Ky. 768. 

La.—Gregory v. Kedley, App., 186 So. 
105. 

Mich.—Clark v. Bay Circuit Judge, 
28 N.W. 894, 62 Mich. 365. 

Tex.—West Lumber Co. v. Chessher, 
Civ.App., 146 S.W. 976, error re¬ 
fused. 

81 CJ. p 342 note 27. 

Occupant's right to Hen to secure 
value of improvements see supra 
5 13. 

Bight of rententioiL 
The statute gives what may be 
called a right of retention, which 
played an important part in the 
Roman laF and is not unknown in 
our law, ^ for example, where at¬ 
torneys, agistors, stable keepers, and 
others have such right—Brewer v. 
Folsome Bros. Co., 5 P.2d 283, 43 
Wyo. 483, rehearing denied 7 P.2d 
224, 43 Wyo. 517. 

56, Pa.—^Putnam v. Tyler, 13 A. 

43, 117 Pa. 670.. 

81 aJ. p 342 note 26v 


59. Ala.—Cade v. GralTo, 148 So. 
691, 227 Ala. 11. 

Mich.—Clark v. Bay Circuit Judge, 
28 N.W. 894, 62 Mich. 365. 

Tex—^West Lumber Co. v. Chessher, 
Civ.App., 146 S.W. 976, error re¬ 
fused. 

Wyo.—^Brewer v. Folsome Bros. Co., 
6 P.2d 283, 43 Wyo. 483, rehearing 
denied 7 P.2d 224, 48 Wyo. 617. 

31 C.J. p 342 note 28. 

66. Mo.—Stump V. Homback, 18 S. 

W. 87, 109 Mo. 272. 

31 C.J. p 352 note 46, p 343 note 80. 
Fexpetual liijnnctiox& uiLtil payment 
Since the improved property con¬ 
sisted of a railroad right of way 
and therefor could not be levied on, 
the occupant could not proceed to 
collect his Judgment for improve¬ 
ments in the manner provided by 
statute, and in such a case equity 
would take jurisdiction and perpet¬ 
ually enjoin the owner from taking 
possession until the occupant's Judg¬ 
ment was paid.—^Rutland R. Co. v. 
Chaffee, 48 A. 700, 72 Vt 404. 

Owner will not be enjoined from 
taking possession where the im¬ 
provements were made after the 
commencement of the possessory ac¬ 
tion.—Gaines v. Kennedy, 53 Miss. 
108. 

6L Ky.—^Rowe v. Arnett, 46 S.W.2d 
12, 241 Ky, 768. 

Possession not adverse to owner 
The occupant's possession of the 
land during the period the amount 
for Improvements remained unpaid 
would not be considered adverse to 
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the rights of the owner, and the 
statute of limitations would not com¬ 
mence to run until the sum adjudged 
due to the occupant was paid or dis¬ 
charged m some other way.—^Doug¬ 
lass V. Sharp, 44 S.W. 221, 64 Ark. 
645. 

62. Mich.—Clark v. Bay Circuit 
Judge, 28 N.W. 894, 62 Mich. 365. 

63. Wyo.—^Brewer v. Folsome Bros. 
Co., 6 P.2d 283, 43 Wyo. 433, rehear¬ 
ing denied 7 P.2d 224, 43 Wyo. 517. 

Surrender of possession as bar to 
recovery see supra subdivision b 
of this section. 

04. Ky.—Rowe v. Arnett, 45 S.W.2d 
12, 241 Ky. 768. 

Lx—Gregory v. Kedley, App., 186 So. 
106. 

Vt—^Rutland R. Co. v. Chaffee, 48 A. 
700, 72 Vt 404. 

Wyo.—Brewer v. Folsome Bros. Co.^ 
5 P.2d 288, 48 Wyo. 483, rehearing 
denied 7 P.2d 224, 48 Wyo. 617. 

31 C.J. p 342 note 27. 
conditional possession 
The court may award the owner- 
possession on the condition that he 
pay the amount due for improve¬ 
ments within the statutory time, and 
may bar his right to recover the 
property in case he falls to pay.— 
Scott V. Reese, 38 Wls. 636. 

Bapse of time for enforcing lien 
Under a statute providing that no 
writ for possession of the improved 
premises should issue until pasnnent 
of the amount due for improvements, 
and that such amount should con-- 
stltute a lien on' the premises and 
could be enforced at any time with— 
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be limited to a designated period of time,®5 the 
length of which is generally prescribed by statute,®® 
and usually is the period in which the owner must 
elect whether to keep the property and pay for the 
improvements or transfer it to the occupant on re¬ 
ceipt of its value.®7 The right of the occupant to 
retain possession of the improved property on the 
owner’s election not to keep it or in the event he 
fails or refuses to pay for the improvements is con¬ 
sidered supra § 10. 

The pendency of proceedings on behalf of the 
•occupant to obtain compensation for his improve¬ 
ments may entitle him to retain possession of the 
land until such claim is settled,®® as by the court 
refusing to enter judgment for plaintiff in the pos¬ 
sessory action,®® or, if judgment is entered, the 
writ or execution authorizing plaintiff to take pos¬ 
session may not issue until the question of recov¬ 
ery for improvements has been settled,^® or an in¬ 
junction may be granted to stay the owner from 
taking possession of the land until the value of the 
improvements is ascertained.*^^ 

After the occupying claimant’s rights have been 
determined, the other party may pay the amount 
due him as such occupying claimant and issue a 
writ for possession, and also an execution for the 
collection of his judgment.*^® 

Validity of statutes. Statutes depriving the own¬ 


§ 14 

er of the right to possession of the improved prem¬ 
ises until the amount determined to be due for im¬ 
provements has been paid are valid,7® providing the 
owner ultimately receives the land or the value 

thereof.74 

Use of land by occupant. An occupant remain¬ 
ing in possession until the amount awarded him for 
his improvements has been paid may use the land 
for such purposes as he deems proper,*^® and is en¬ 
titled to the crops which he may raise thereon ;7® 
but he may be restrained from making any further 
improvements on the property while so holding.^*^ 

j. Eeview 

Questions as to review in proceedings wherein 
recovery for improvements is sought are, in the ab¬ 
sence of express statutory provisions, governed by 
principles of general application which are consid¬ 
ered in Appeal and Error. 

Examine Pocket Parts for later cases. 

k. Costs 

In a proceeding to recover for Improvements, general 
rules relating to costs apply except as modified by stat¬ 
ute, and such a proceeding is a “civil action” within the 
terms of a statute providing for the recovery of costs by 
the prevailing party. 

Except in so far as governed by the statute, the 
general rules relating to costs apply.*^® An action 


in a designated period, it was held 
that, since the amount due for im¬ 
provements had not been paid ai- 
thougrh the period in which the lien 
could be enforced had elapsed, the 
•occupant still had the rigrht to hold 
possession of the land.—^Douglass v. 
Sharp, 44 S.W. 221, 64 Ark. 645. 

«6. Ala.—Cade v. Graffo, 148 So. 
591, 227 Ala. 11. 

Idich.—Clark v. Bay Circuit Judge, 
28 N.W. 894, 62 Hich. 356. 

•Tex—West Lumber Co. v. Chessher, 
Civ.App., 146 S.W. 976, error re¬ 
fused. 

^ee. Ala.—Cade v. Gralto, 148 So. 
591, 227 Ala. 11. 

■Tex.—West Lumber Co. v. Chessher, 
Civ.App., 146 S.W. 976, error -re¬ 
fused. 

‘Bemoval to higher court 

Where the proceeding to determine 
the question of recovery of improve¬ 
ments is removed to the appellate 
court, the time during which the 
•occupant may retain possession does 
not begrin to run until the decision 
of the higher court Is rendered.— 
<Clark v. Bay Circuit Judge, 28 N.W. 
J894, 62 Mich. 355; 

67. Mich.—Clark v. Bay Circuit 
Judge, supra. 


Tex.—West Lumber Co. v. Chessher, 
CIv.App„ 146 S.W. 976, error re¬ 
fused. 

68. Ind.—^Hollingsworth v. Stumph, 
30 N.E. 525, 131 Ind. 546. 

31 C.J. p 343 note 32. 

Stay of all proceedingv 
“Upon the filing of a complaint for 
betterments, after a final judgment 
. . the court must stay all 

further proceedings . . . except 

the recovery of lands and tene¬ 
ments.”—Howard v. Kirton, 142 S.B. 
39, -43, 144 S,C. 89. 

69. Ark.—^Brown v. Norvell, 115 S. 
W. 872, 88 Ark. 690. 

70l Utah.—^Fares v. Urban, 151 P. 

57, 46 Utah 609. 

31 C.J. p 344 note 51. 

71. Mo.—State V. Foard, 167 S.W. 
619, 251 Mo. 51—^Mann v. Doerr, 
121 S.W. 86, 222 Mo. 1—Stump v. 
Homback, 18 S.W. 37, 109 Mo. 272. 

72. Ind.—Hollingsworth v. Stumph, 
30 N.B. 526, 131 Ind. 546. 

73. Iowa.—Childs v. Shower, 18 Iowa 
261. 

Ohio.—^McCoy v, Grandy, 3 Ohio St. 
463. < • 

“By these statutes the right of the 
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owner to the possession of his land 
is not denied. It is merely provided 
that, after it is adjudicated that the 
defendant is a possessor in good 
faith, and the excess of the value of 
his improvements over the rents is 
ascertained, the owner's immediate 
right to his writ of possession is 
withheld until he performs the equi¬ 
table obligation of paying for that 
excess. By complying with this rea¬ 
sonable condition, he is not delayed 
in his remedy. If he does not pay, 
he must ultimately have his land, or 
its equivalent in A-alue. It is upon 
these grounds that the constitution¬ 
ality of these statutes has been up¬ 
held.”—^Van Valkenberg v. Ruby, 3 
S.W. 746, 748, 68 Tex 139. 

74. Tex—^Van Valkenberg v. Ruby, 
supra. 

75. Iowa.—Webster City & C. C. R. 
Co. V. Newson, 30 N.W, 738, 70 
Iowa 355. 

76w Iowa.—^Reilly v. Ringland, 39 
Iowa 106. 

31 C.J. p 343 note 34. 

77. Iowa.—Webster City & C. C. R. 
Co. V. Newson, 30 N.W. 788, 70 
Iowa 355. 

78L Ohio.—^Beardsley v. Chapman, 3 
Ohio St. 118. 

31 C.J. p 353 note 6S. 
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§ 14 

to recover for improvements made in good faith is 
a “civil action” within a statute providing that in 
all civil actions the party prevailing shall recover 
costs and where defendant in a possessory ac¬ 
tion loses the land, but recovers for improvements, 
and sales of a portion of the land are made to sat¬ 


isfy a decree therefor, complainant may be properly 
charged with the costs of such sales.^® The party 
to whom costs are awarded is entitled to the costs 
of the commissioners appointed to assess the value 
of improvements.®^ 


improvidence. In general, a lack of business 
capacity, care and foresight, forehandedness, pru¬ 
dence, or thrift;! and, more specifically, a want of 
care and foresight in the management of property.® 
The term refers to habits of mind and conduct 
which become a part of the man and render him 
generally and under all ordinary circumstances unfit 
for the trust or employment in question;® but does 
not necessarily imply a failure to accumulate any 
considerable estate.^ 

Improvidence as ground for disqualification or re¬ 
moval of administrator, executor, guardian, or trus¬ 
tee see the C.J.S. titles Executors and Administra¬ 
tors §§ 28 b, 46 e, 60 c note 63, 90 b note 19; 
Guardian and Ward § 45; Trusts § 232, also 65 C.J. 
p 622 note 5. Improvidence of personal representa¬ 
tive in compromising or releasing claims of estate 
see Executors and Administrators § 181 a (1). 
Trust to protect person against improvidence see 
the C.J.S. titles Trusts §§ 21, 26, 42, also 65 C,J. 
p 230 note 49-p 231 note 55, p 238 note 96-p 240 
note 7, p 265 notes 2-9; Wills § 1007, also 69 C.J. 
p 697 note 3-p 704 note 41. 

IMPROVIDENT. Negligent; not foreseeing or pro¬ 


viding for the future; not provident; thoughtless; 
thriftless; wanting foresight or forethought.® 
Surcharging improvident expenditures against as¬ 
signee for benefit of creditors, executor, adminis¬ 
trator, guardian, or receiver see the C.J.S. titles 
Assignments for Benefit of Creditors § 281; Drunk¬ 
ards § 4 b; Executors and Administrators §§ 220, 
223 a (1), b, 225 a, d, 226 a, b; Guardian and Ward 
§ 160; Receivers § 190, also 53 C.J. p 175 note 33- 
p 176 note 57. 

IMPROVIDENTLY. The adverb of “improvident,”® 
said to mean thoughtlessly, or without due consider- 
ation.7 

IMPRUDENCIA. In Spanish law, imprudence; 
lack of proper care; negligence.® 

IMPRUDENT. A word implying neglect; and 
sometimes used as the equivalent of “negligent;”® 
and the antonym of “prudent.”!® 

IMPRUIARE. In old records, to improve land.!! 

IMPXJBES. Latin, in the civil law, a minor under 
the age of puberty; a male under fourteen years of 
age; a female under twelve.!® 


79- Mo.—^Tice v. Hamilton. 87 S.W. 
497. 188 Mo. 298. 

80. Tenn.—Fisher v. Edington. 1 S. 

W. 499, 85 Tenn. 23. 

81- Ky.—Clay v. Miller. 2 Litt. 279. 
Ohio.—^Martin’s Case. 1 Ohio 156. 

1- Ala.—^Nichols v. Smith, 66 So, 
30. 31. 186 Ala. 587. 

N.T.—^Matter of Ferguson. 84 N.T.S. 

1102. 1104, 41 Misc. 465. 

2. Cal.—^In re Connors, 42 P. 906, 
907, 110 Cal. 408. 

81 C.J. p 363 note 7. 

8. Nev.—In re Taylor’s Estate, 114 
P.2d 1086. 1090. 1091, 61 Nev. 68. 
citing Corpiu Jtuds. 

N.T.—In re Flood’s Will, 140 N.E. 
936,. 987, 286 N.T. 408—In re 

Schwartz’s Estate, 246 N.Y.S. 478. 
480. 138 Misc. 697. 

C.J. p 353 note 8. 

4 - Ala.—^Nichols v. ^rnlth. 65 So. 

30. 81. 186 Ala. 587. 

& Webster New Int.D. 

Phrases comrtmed 
<1) ’’Improvident eacercise of dis¬ 


cretion”, as equivalent In meaning 
to ’’abuse of discretion.” 

U.S.—Quinn v. Grardner, C.C.A.S.D., 
32 F.2d 772, 774. 

Utah.—State v. Draper, 27 P.2d 39, 
60, 83 Utah 116. 

’’Abuse of discretion” defined see 1 
C,J.S. p 402 note 17-p 404 note 61. 
(2) “Improvident sale,” as mean¬ 
ing a sale improvident from the 
standpoint of price.—^Eastman v. U. 
S., D.C.Wash., 31 F.Supp. 764. 761. 
j (3) “Improvident transfer” con¬ 
strued as one where the result there¬ 
of is to leave the donor or grantor 
without adequate means of support 
—^In re Fulper’s Estate, 182 A. 834, 
843, 99 N.J.Eq, 293. 
fti Webster New Int.D. 

7- Ark.—Blackwood v. Eads. 136 S. 

W. 922, 924, 98 Ark. 304. 
MZknprovldexLtly ezerolsed” 

Applied to judicial discretion, the 
phrase has been held to 'mean 
thoughtlessly exercised or exercised 
without due consideration.—Black¬ 
wood v. Eads, supra. 
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8b Escriche Dlccionarlo. 
(qOuprizdeiLola temerazia” 

(1) It means reckless negligence. 
—U. S. V. Aplgo, 25 Philippine 631— 
U. S. V. Barias, 23 Philippine 484— 
U. S. V. Pacheco, 18 Philippine 399. 

(2) It consists of the failure to 
take such precautions or advance 
measures in the performance of an 
act as the most common prudence 
would suggest, whereby an injury is 
caused to persons or to property.— 
U. S. V. Barias. 28 Philippine 434, 
437—U. S, V. Nava, 1 Philippine 680, 
681. 

9 m N.T.—^Dobsenz v. Metropolitan St. 
R. Co., 76 N.T-S. 411, 412. 72 App. 
Uiv, 181, 

10- Mo.—Conroy v. St. Joseph Ry., 
Light, Heat & Power Co., 134 S. 
W.2d 93, 96, 846 Mo. 692. 

11- Black LuD. 

“Impriilamentum"— the improve¬ 

ment so made of itr-Black L.D. 

12. Black L.D.' 
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IMPUE8T0—IMPUTE 


IMPUESTO, In Spanisli law, impost; a tax levied 
or authorized by the sovereign power.^3 

IMPULSE. In its primary, physical sense, act of 
impelling, or driving onward with sudden force; 
impulsion; especially force so communicated as to 
produce motion suddenly or immediately and in 
its derived, mental, or intellectual sense, an incident 
of the mind or spirit, especially, in the form of an 
abrupt and vivid suggestion, prompting some unpre¬ 
meditated action or leading to unforeseen knowledge 
or insight; a spontaneous inclination arising either 
directly from feelings or from some other influ- 
ence.i® 

IMPULSIVE INSANITY. See the C.J.S. titles 
Criminal Law § 62 note 98; and Insane Persons § 
2, also 32 C.J. p 600 note 71. 

IMPUNITAS CONTINUUM AFFECTUM TEIBU- 
IT DELINQUENTI.16 

IMPUNITAS SEMPEE AD DETEEIOEA INVI- 
TAT.n 

IMPUNITY. From the Latin word “impunis,’^ a 
derivative of the word "pcena,^^ with the prefix ‘^in,^^ 
meaning without punishment or penalty; it applies 
to something which may be done without penalty or 
punishment.l^ 

IMPURE. A common word which may be assumed 
to be understood in its common meaning.^9 Prima¬ 
rily it means containing something which is unclean, 
dirty, foul, filthy, unwholesome ;20 and, derivative¬ 


ly, it means lewd; obscene; michaste; unclean 
and in this latter sense it has been held synonymous 
with “immodest” see 42 C.J.S. p 395 note 42, “im¬ 
moral” see Immoral 42 C.J.S. p 396 note 58, and 

“indeeent.”22 

niPURIS MANIBUS NEMO ACCEDAT CURI- 
AM.23 

IMPUTABLE OONTRIBUTOEY NEGLIGENCE, 
and IMPUTED NEGLIGENCE. See the C.J.S. 
titles Master and Servant § 321, also 39 C.J. p 542 
notes 30-32; Negligence §§ 157-168, also 45 C.J. 
p 1019 note 19-p 1036 note 95; and consult the De¬ 
scriptive-Word Index for references to other specific 
uses. 

IMPUTATIO. Latin, in the civil law, legal liabili- 

ty.24 

IMPUTATION. Act of imputing or eharging;25 
a charge.26 

IMPUTE. To ascribe (to one) as author, responsi¬ 
ble or^nator, or possessor; to charge (a fault or 
the like); to credit (a virtue or good) to set 
to the account of.2 8 

Imputed. As used in legal phrases, this word has 
been defined as meaning attributed vicariously; that 
is, an act, fact, or quality is said to be ‘imputed” 
to a person when it is ascribed or charged to him, 
not because he is personally cognizant of it or re¬ 
sponsible for it, but because another person is, over 
whom he has control or for whose acts or knowledge 
he is responsible.29 


la liScriche Diccionarlo. 

14i Mo.—Curry v. Federal Life In¬ 
surance Co., 287 S.W. 1063, 1056, 
221 Mo.App. 626. 

15. Mo.—Curry v. Federal Life Ins. 

Co., supra. 

Phrases oonstmed 

‘Insane impulse,** ‘Insane irresis¬ 
tible impulse,** and “irresistible im¬ 
pulse** see the C.J.S titles Criminal 
Law §§ 61-63; Homicide § 4; and 
Insane Persons § 2, also 32 C.J. p 
614 notes 65, 66, 71, 72. 

la A maxim meaning “Impunity of¬ 
fers a continual bait to a delinquent.*' 
—^Bouvier L.D. 

Applied in: Foxley*s Case, 5 Coke 
109^ 109b. 77 Reprint 324—Vaux's 
Case, 4 Coke 44a, 45a, 76 Reprint 992. 
Otherwise rendered 
“Impunity confirms the disposition 
to commit crime.**—Black L.D. 

17. A maxim meaninsr “Impunity al¬ 
ways invites to greater crimes.**— 
Black L.D. 


Applied in Foxley's Case, 5 Coke 
109a, 77 Reprint 224. 

18. Tex.—^Dillon v. Rogers, 36 Tex. 
152, 153. 

19. Mass.—Commonwealth v. Buck- 
ley, 86 N.m 910, 911, 200 Mass. 346, 
128 Am.S.R. 426, 22 L.B.A.,N.S., 
225. 

SO, Webster New IntB, 

Phrase oonstmed 
“Impure milk.*‘ 

N.J.—State Bd. of Health v. Van- 
druens, 72 A. 125, 77 N.J.Law 443. 
Pa.—Commonwealth v. Hough, 1 Pa. 
List. 51, 63. 

81. Webster New IntD. 

82. Colo,—^Dekelt v. People, 99 P- 
330, 331, 44 Colo. 525. 

23. A maxim meaning **Let no one 
come to court with unclean hands.’*— 
Tayler L. Gloss. 

For the correlative maxim: “He 
who comes into equity must come 
with clean hands** see Equity { 93. 
84. Black L.D. 
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25, Webster New IntD. 

Phrases construed 

(1) “Imputation of payment" as 
the civil law term corresponding to 
“application" or “appropriation" of 
payments, see the C.J.S. title Pay¬ 
ment $ 50, also 48 C.J. p 642 notes 
32-44. 

(2) “Imputation of such negli¬ 
gence.**—^Blake v. Camden Interstate 
R. Co., 60 S.E. 408, 409, 67 W.Va. 300. 

26. W.Va.—Blake v. Camden Inter¬ 
state R Co., supra. 

87. Webster New IntD. 

28, Mo.—^Bebout v. Hum, 164 S.W.2d 
120, 127, 348 Mo. SOL 
89. Black LJD. 
a^hrassB loonstmed 

(1) “Imputed appreciation of risk.” 
—Rase V. Minneapolis, St P. & S. S. 
M. R Co., 120 N.W. 360, 365, 107 
Minn. 260, 21 L.RA.,N.S., 188. 

<2) “Imputed knowledge,** a 
phrase whose common meaning is 
to attribute knowledge to one on ac- 
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It is one of several words opposed to “actual” see 
1 C.J,S. p 1433 note 51. 

IN. 

In English 

-^In General. While “in” has been characterized 

as having well understood meanings,^® it has also 
been said that it is a word of indeterminate mean¬ 
ing and that, unqualified, it is an indefinite prepo¬ 
sition and, in any event, the writing in which 
the term appears must always be considered and 
looked to for the proper determination and ascer¬ 
tainment of the sense in which the word is use<L^2 
When used as a preposition, the word denotes pres¬ 
ence in place, time, or state it expresses the re¬ 
lation of presence, existence, situation, inclusion, ac¬ 
tion, etc., within the limits as of place, time, con¬ 
dition, circumstances, etc.;^^ and refers to or sig¬ 
nifies the quality of being interior;35 not out.36 

In a different sense, “in” is also used as a prefix 
of Latin origin, having a negative or privative force, 
“not, -less, without,”^ 7 as in the word “insane,” com¬ 
posed of two Latin words: “In” (not) and “sanus” 
(sound) ;38 and others such as “inaccessible,” “in¬ 
accurate,” “inadequate” etc., hereinafter defined in 
their proper alphabetical sequence. 

-Place or Situation. The word conveys the idea 


of location in, or attachment to, a place or thing 
and in its most usual significance and popular use, 
with reference to place or situation, “in” generally 
means inclosed or surrounded by limits inside 
of, on the inside of, or surrounded by;^i within 2 
or within the bounds or limits of.^^ Sometimes, as 
when we say that a railroad or a vehicle runs “in” a 
street, the word has been held to mean along, rath¬ 
er than across.44 It is also specifically used as in¬ 
dicating a point or place thought of as spatially 
surrounded or bounded, and in this sense it is used 
by extension before words only indirectly or vague¬ 
ly denoting physical surrounding and it does not 
necessarily imply a wholly or partially inclosed 
plaee.48 

-State or Condition. When used with reference 

to state, condition, circumstance, or manner, it 
means in the condition, state, etc., of.^^ 

-^Time. With reference to time, “in” means a 

course or period of time; a limit of time; a period 
taken as a point; a point of time; at the expira^ 
tion of; during; within the limits or duration of. 

-In Beal Estate Law. In the law of real estate 

this preposition has always been used to denote the 
fact of seizin, title, or possession, and apparently 


count of another or to hold one vi¬ 
cariously responsible for the knowl¬ 
edge of another.—^Turner v. Linton. 
109 S.W.2d 642, 645, 270 Ky. 297— 
Prewitt V. Caudill. 63 S.W.2d 954, 
963, 250 Ky. 698—31 C.J. p 354 note 
25 £b}. See also Agency §§ 262-274; 
Attorney and Client S§ 69, 70; Banks 
and Banking $ 303; Coiporations §§ 
1078-1087; and consult the Descrip¬ 
tive-Word Index for references to 
other specific uses. 

(3) **Imputed negligence*' see the 
cross references under the heading 
Imputable Contributory Negligence 
and Imputed Negligence above. 

(4) **Presuinptlve or imputed no¬ 
tice'* see the C.J.S. title Notice S§ 
8, 10-13, also 46 QJ. p 543 note 9- 
p 552 note 84; and consult the De¬ 
scriptive-Word Index for references 
to specific uses. 

30. La.—^Rester v. Moody & Stew¬ 
art. 134 So. 690. 692, 172 La. 510. 

31. Va.—Chesapeake & O. Hy. Co. 
V. Hewin, 148 S.E. 794, 796, 162 
Va. 649. 

32. Ala.—Home Insurance Co. v. 
Pettit, 143 So. 839, 841, 225 Ala. 
487, Quoting Corpus 3^izls. 

31 C.J. p 354 note 29. 

33. Ala.—Home Insurance Co. v. 
Pettit, supra, quoting Oorpos Jtizls. 

N.T.—^New York v. Second Ave. R. 
Co., 31 Hun 241, 245. 


34. Or.—Hill V. W'ilson, 216 P. 761, 
756, 108 Or. 621. 

35. Iowa.—^Riser v. Federal Life 
Ins. Co., 224 N.W. 67. 68, 207 Iowa 
1101, 63 A.L.R. 292. 

N.H.—Scales v. Masonic Protective 
Association, 48 A 1084, 1085, 70 
N.H 490, 

3& Ala.—^Home Insurance Co. v. 
Pettit, 143 So. 839, 841, 226 Ala. 
487, quoting CTorpus JUxis. 

N.Y.—^New York v. Second Ave. R. 
Co., 31 Hun 241, 246. 

37. Century D. 

3a Ill.—^Nicewander v. Nicewander, 
37 N.E. 698, 700, 151 Ill. 166. 

39. S.D.—^Haas v. Independent 
School Dist. No. 1 of Yankton, 9 
N.W.2d 707, 709. 

40 . li8U—^Rester v. Moody & Stewart, 
134 So. 690, 692, 172 La. 510. 

41 . Ala.—Home Insurance Co. v. 
Pettit 143 So. S39. 841, 225 Ala. 
487, quoting Corpus Juris. 

La.—^Rester v. Moody & Stewart, 134 
So. 690. 692, 172 La. 510. 

31 C.J. p 354 notes 30, 31. 

42 . Ala.—^Home Insurance Co. v. 
Pettit 143 So. 539, 841, 226 Ala. 
487, quoting Corpus Juris. 

Iowa.—Riser v. Federal Life Ins. 
Co., 224 N.W. 67, 68, 207 Iowa 1101, 
68 A.L.R. 292. 
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La.—^Rester v. Moody & Stewart 134 
So. 690, 692, 173 La 510. 

31 C.JT. p 354 note 32. 

43. Ala—^Home Insurance Co. v. 
Pettit 143 So. 839, 841, 225 Ala 
487, quoting Corpus Juris. 

31 C.J. p 354 note 33. 

44. Va—Chesapeake & O. Ry. Co. v. 
Hewin, 148 S.E. 794, 796, 162 Va 
649. 

45. Ind.—^Midwestern Petroleum 
Corporation v. State Board of Tax 
Com'rs, 187 N.E. 882, 889, 206 Ind. 
688 . 

xnolusiveness rather than, neamess 
When used with reference to geo¬ 
graphical locations. **in*' is usually 
employed to designate inclusive 
space, and not mere neamess of lo¬ 
cation.—^Rogers v. 'Galloway Female 
College. 44 S.W. 464, 466, 64 Ark. 
627, 39 L.RA. 636. 

43. Mo.—^Burrus v. Continental Life 
Ins. Co., 40 S.W.2d 493, 495, 225 
Mo.App. 1129. 

47. ejentury D. 

43. N.Y.—Ferree v. Moquin-Offer- 
• man-Hessenbuttel Coal Co., 61 N. 

Y.S. 120, 121, 39 Mlsc. 624. 
Bxpressive of duraiiioiL 
A mortgage payable “In’* one Year 
from date can be paid at any time 
during the year.—^Patterson v. Judge, 
17 Wkly.N.C., Pa., 127, 128. 
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serves as an elliptical expression, for some such 
phrase as ‘‘in possession,” or as an abbreviation for 
“intitled” or “invested with title.”^^ 

■ — Other Terms Compared. In one or another of 
the senses above indicated, but always depending 
on the context or circumstances, or where such con¬ 
struction is not contrary to the context,®^ the term 
may be equivalent to, or synonymous with, “about” 
see About 1 C.J.S. p 344 in Pocket Parts, “at” see 
7 C.J.S. p 153 notes 20, 37, “by” see 12 C.J.S. p 866 
note 83, “concerning” see Concerning 15 C.J.S. p 
799 in Pocket Parts, “during” see 28 C.J.S. p 593 
note 8, “foP^ see 36 C.J.S. p 1133 note 62, “from” 
see 37 C.J.S. p 1383 note 44, “inside,”5i “of,”52 
“on,”53 “through,”54 “throughout,”®5 “to,”56 “np- 
on,”57 and “within.”58 Similarly, it has ^en com¬ 
pared and contrasted with, or distinguished from, 
“across” see Across 1 C.J.S. p 922 in Pocket Parts, 
“at” see 7 C.J.S. p 154 notes 60, 61, “for*^ see 36 


C.J.S. p 1134 note 71, “from” see 37 C.J.S. p 1383 
note 47, “into,”59 “of,”55 “on,”5i “to,”52 and “with- 
in.”52 

-^In Phrases. Numerous phrases in which the 

word occurs are listed in this subdivision. 

“/» accord"* As used in a provision that rates 
of wages be “in accord” with prevailing rates, the 
phrase has been construed as not requiring abso¬ 
lute identity, but merely a just or reasonable cor¬ 
respondence, with such prevailing rates.54 

“/» accordance with** Depending on the con¬ 
text, the phrase may be construed as meaning un¬ 
der; 55 and as excluding the idea of “in excess of.”55 

It has been held equivalent to, or synonymous 
with, “in ‘agreement,^ ‘conformity,' or ‘harmony/” 
see Agreement 3 C.J.S. p 360 note 51, “in proper^ 
tion to;”57 “not in conflict with,” “not inconsistent 
with,” and “not repugnant to.”58 It has been con- 


49. Black I 4 .D. 

50l N.Y.—Van Bokkelen v. Travel¬ 
ers* Ins. Co.. 54 N.T.S. 307, 309. 
34 App.Div. 399. 

51. Mo.—Schmohl v. Travelers* Ins. 

Co.. App., 177 S.W. 1108. 1112. 

S.D.—^Haas v. Independent School 
DIst. No. 1 of Yankton. 9 N.W.2d 
707. 709. 


53. Idaho.—Sant v. Continental Life 
Ins. Co. of St. Louis. Mo.. 291 P. 
1072. 1074. 49 Idaho 691. 

Ky.—^Independence Ins. Co. v. Jef¬ 
fries* Adm*r, 172 S.W.2d 566, 569, 
294 Ky. 680. 

La.—State v. Caldwell, 129 So. 368, 
370. 170 La. 851. 

Mo.—sparks v. Maryland Casualty Co., 
91 S.W.2d 1186, 1196, 230 Mo.App. 
383—‘Burrus v. Continental Life 
Insurance Co.. 40 S.W.2d 493, 495, 
225 Mo. App. 1129—Stewart v. 
North American Acc. Ins. Co., App., 
33 S.W.2d 1005. 1007. 

S.C.—^Reynolds v. Life & Casualty 
Ins. Co. of Tennessee. 164 S.B. 
602, 603. 166 S.C. 214. 

Wash.—Cosgrove v. National Cas¬ 
ualty Co., 31 P.2d 80. 82, 177 Wash. 
211—Guaranty Trust Co. v. Con¬ 
tinental Life Ins. Co., 294 P. 585, 
588. 159 Wash. 683. 

31 aj. p 354 note 49. 

Sometimes eaolvalent to “on” 

“According to Webster ‘in* is some¬ 
times eQuivalent to *on.* He uses 
this illustration: ‘This use of the 
word is frequent in the scriptures, 
as “let fowls multiply in the earth.** 


This use is more frequent in Europe 
than in America. We generally use 
“on*’ in aU similar ceaes, and this 
is most correct***—^Hester v. Moody 
& Stewart, 134 So. 69(V 692. 172 La. 
510. 

“In” distinguished from “on** see 
infra note 61. 

54. Miss.—^Mississippi Cent. R. Co. 
V. Pace, 68 So. 926, 9*27, 109 Miss. 
667. 

6 & Colo.—^Reynolds v. Larkin, 14 P. 

114, 117, 10 Colo. 126. 

BS, Wis.—Delorme v. Perk, 24 Wis. 

- 201, 203. 

“In** distinguished from “to** see in¬ 
fra note 62. 

57. HI.—Chicago & W. I. R. R. Co. 

V. Dunbar, 100 Ill. 110, 137. 

Ky.—^Independence Ins. Co. v. Jeff¬ 
ries’ Adm’r, 172 S.W.2d 566, 569, 
294 Ky. '680. 

Va.—Chesapeake & O, Ry. Co. v. 
Hewin, 148 S.B, 794, 796, 162 Va. 
649. 

31 C.J. p 354 note 53. 

5& La.—Rester v. Moody & Stew¬ 
art, 134 So. 690, 692, 172 La. 510. 
Mo.—^Mackay v. Commonwealth Cas¬ 
ualty Co., 34 S.‘W.2d 664, 666 , 324 
Mo.App. 1100. 

“In” compared with, or distin¬ 
guished from ‘^within’* see infra 
note 63. 

59. N.M.—^Humble Pipe Line Co. v. 
State, 109 P.2d 247, 249. 45 N.M. 
29. 

60. Ariz.—^Blount v. MacDonald, 166 
P. 736, 741, 18 Ariz. 1. 

K.Y.—^Bane v. City of New York, 3 
N.Y.S.2d 16, 18. 167 Misc, 228. 

Tex.—^Bell County v. Hines, Civ. 
App., 219 S.W. 566, 558. 

61. Iowa.—^Riser v. Federal Life 
Ins. Co., 224 N.W. 67, 68 , 69, 207 
Iowa 1101, 63 A.I*B. ,'29'2. 
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La.—^Rester v. Moody & Stewart 164 
So. 690. 692, 172 La. 510. 

Mo.—Turner v. Fidelity & Casualty 
Co. of New York. 202 S.W. 1078, 
1080. 274 Mo. 260. 

N.Y.—People ex ret 475 Fifth Ave^ 
Corporation v. Walsh, 222 N.Y.S. 

667, 668 , 221 App.Div. 100. 

Tenn.—^New Amsterdam Casualty 

Co. V. Rust 48 S.W.2d 70, 71, 164 
Tenn. 22. 

**xn.” narrower ’than “on” 

“The word ‘in,* as used in the con¬ 
tract of insurance, is patently of 
narrower signification than is the 
word ‘on.* For it might well be con¬ 
tended (how correctly we need not 
rule) that a person is *in’ an automo¬ 
bile only when he is within It or 
enclosed by the space devoted to or 
set apart for the use of persons or 
passengers; while it is clear that he 
would he ‘on* such a car If he were 
merely standing upon the running 
board thereof.”—^Turner v. Fidelity 
& Casualty Co. of New York, 202 S. 
W. 1078, 1080, 274 Mo. 260. 

62. N.H.—Scales v. Masonic Pro¬ 
tective Assoc., 48 A 1084, 1085, 70 
N.H. 490. 

63. Not as emphatic as ‘‘wtthibL” 

Que.—Lambe v Donaldson, SS. Line, 

22 Que.Super. 510, 516. 

64. Cal.—City and County of San 
- Francisco v. Boyd, 140 P.2d 666 , 

668 . 

65. IJ.S.—StraUs V. Foxworth, N.M., 
34 S.Ct 42, 44, 231 U.S. 162, 58 L. 
Ed. 163. 

66 . ;Neb.—^Brown Real Estate Co. v. 
Lancaster County, 194 N.W. 897, 
898, 100 Neb. 665. 

67. Neb.—Brown Real Estate Co. v. 
Lancaster County, supra. 

68 . Va.—Norfolk v. Norfolk Land- 


52. Ga.—^Ivey v. State, 37 S.E. 398, 
399, 112 Ga. 176, 178. 

Tex.—^Bell County v, Hines, Civ.App., 
219 S,W. 566, 667, 

31 C.J. p 354 note 48. 

“In** distinguished from “of” see In¬ 
fra note 60. 
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trasted with '^as a substitute for^ and "in place 

of.”69 

"/m aU likelihood^’ and Vn all probability/’ The 
two phrases have been defined in the same terms 
and are said to have practically the same meaning, 
being descriptive of the highest degree of probabil¬ 
ity for, in common acceptation, if one thinks a 
thing in all probability is true, he believes that 
thing to be tmeJ^ 

They mean more than “reasonable probability,”*^2 
and are equivalent to “reasonable eertainty.”^^ 

case*’ or “In case of/’ In the event; or in the 
event of,^^ implying a condition and expressing a 
contingency.'^® 

Depending on the context, the phrases have been 
held equivalent to “at,’’7® “if,” see ante p 378 
note 38, “in the event” or “in the event of,”^'* and 


“upon;”'*^ and have been distinguished from “at”*^®^ 
and “upon.”*® 

“In common.” Held by several for the equal ad¬ 
vantage, use, or enjoyment of all; shared with re¬ 
spect to title, use, or enjoyment, without apportion¬ 
ment or division into individual parts.®^ 

“In conjunction zoith.” Combined with; in asso¬ 
ciation with; united with.®2 

“In connection” or “In connection with.” “In 
connection” is sometimes used in the sense of “con¬ 
nected,”83 and “in connection with” as meaning 
about the same as “in or about.”®^ The phrase is 
used with other words to form more specific phras¬ 
es, as indicated in the note.®® 

“In consequence of.” Standing alone, the ex¬ 
pression generally means because of, or by reason 
of and is given as one of the meanings of “for” 


mark Pub. Co., 28 S.B. 939, 960, 95 
Va. 564. 

«Xit accordance with law** 

Orders and regulations Involving 
an unconstitutional application of a 
statute held not “in accordance with 
law.”—^Lockerty v. Phillips, N.J., 63 
set 1019. 1023, 319 U.S. 182, 87 L». 
Ed. 1339—^U. S. V. Central Packing 
Corporation, D.C.N.Y., 51 F.Supp. 

813, 818. 

ee. Pa.—In re Coane’s Estate, 166 
A. 2, 4, 310 Pa. 138. 

7a Ariz.—Coppinger v. Broderick, 
295 P. 780, 781, 37 Ariz. 473, citing 
Corpus Juris. 

Mich.—^Motts V. Michigan Cab Co., 
264 KW. 855, 857, 274 Mich. 437, 
citing Corpus Juris—^King v. tel¬ 
ler, 199 KT.W. 674, 676, *228 Mich. 

15, citing Corpus Juris. 

Mo.—Ballard v. Kansas City, 86 S. 
W. 479, 480, 110 Mo.App. 891. 

71. Okl.—Webb v. State, 200 P. 719, 
720, 19 OkLOr. 390. 

“To believe In all probability” as 
practically synonymous with **to 
believe” see Believe 10 O.J.S. p >238 
in Pocket Parta 

72. Anz.—Coppinger v. Broderick, 
295 P. 780, 781, 87 Ariz. 473, oiUng 
Corpus Jtirls. 

Mich.—Motts V. Michigan Cab Co., 
264 K.W. 855, 857, 274 Mich. 437, 
citing Corpus Juris—^King v. Nel- 
ler, 199 K.W. 674, 676, *228 Mich. 

16, citing Corpus Juris. 

73. Ariz.—Coppinger v. Broderick, 
295 P. 780, 781, 37 Ariz. 473, citing 
Corpus Juris. 

Mich.—^Motts V. Michigan Cab Co., 
264 K.W. 855, 857, 274 Mich. 437, 
citing corpus Juris—King v. Kel¬ 
ler, 199 K.W. 674, 676, 288 Mich. 
15, citing Corpus Juris. 

Ma—^Ballard v. Kansas City, 86 S,W. 
479, 480, 110 Mo.App. 891. 


74. Tenn.—Tramell v. Tramell, 82 
S.W.2d 1025, 1029, 162 Tenn. 1. 

Tex.—Barmore v. Darragh, Civ.App., 
231 S.W. 472, 479. 

Used with other words to form other 
phrases see 31 CJ. p 364 notes 54— 
56. 

75. Md.—Hill V. Hill, 5 Gill & J. 87, 
96. 

K.J.—Fischer v. Fischer, 71 A. 488, 
489, 75 N.J.Eq. 74. 

Pa.—^Roberts* App, 59 Pa. 70, 72, 98 
Am.D. 812. 

TS. W.Va.—^Bwlng v. Winters, 11 S. 

E. 718, 719, 34 W.Va. 23. 

77. Tenn.—Tramell v. Tramell, 82 
S.W.2d 10’26, 1029, 162 Tenn. 1. 
Tex.—^Barmore v, Darragh, Civ.Apj)., 
231 S.W. 472, 479. 

75. Pa.—^Robert’s Appeal, 59 Pa 70, 
72, 98 Am.D. 312. 

W.Va—^Ewing v. Winters, 11 S.B. 

718, 719, 84 W.Va 23. 

79. Md.—Hill V. Hill, 5 Gill & J. 87, 
96. 

Sa Md.—Hill V. Hill, supra 

81. Black LuD. 

Phrase applied in Chambers v. 
Harrington, Utah, 4 S.Ct 428, 429, 
111 U.S. 350, 28 UEd. 452—31 C.J. 
p 360 note 13. 

See generally the C.J.S. titles Com¬ 
mon Lands; Joint Tenancy, also 
83 C.J. p 901 et seq; and Tenancy 
in Common, also 62 C.J. p 408 et 
seq. 

82. Me.—^Blaisdell v. York, 87 A. 
a-Ol. 370, 110 Me. 500. 

“Conjunction” defined see 15 C.J.S, p 

973 notes 42-44. 

83. K.H.—^Horne v. Hutchins, 61 A. 
651, 654, 71 K.H. 128. 

‘Connected” defined see 16 C.J.S. p 

974 notes 60-62. 

84. Fla—Bay Arnold Lumber 
Corporation of Olustee v. Richard- 
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son, 141 5o. 138, 186, 105 Fla. 204. 
KY—Gurney v. Atlantic & Great 
Western R. Co., 58 N.Y. 358, 371. 
Wyo.—Pmley r. Pew, 205 P. 810, 319, 
28 Wyo. 342. 

85. Phrases oonstmed 

(1) “And in connection with 
same.”—Society of Helpers of Holy 
Souls V. Law, 186 S.W. 718, 725, 267 
Mo. 667. 

(2) “In connection with the com¬ 
pany's railways," construed as not 
restricted to labor performed upon 
the railways proper, but as including 
all services incidentally connected 
with the business affairs of the com¬ 
pany.—Gurney .r. Atlantic & Great 
Western R. Co., 68 K.Y. 358, STL 

(3) “In connection with transpor¬ 
tation,” construed as Including the 
collection of the purchase price of 
articles transported before bill of 
lading passed to purchaser.—Danci- 
ger V. Cooley, Kan., 39 S.Ct. 119, 122, 
248 U.S. 319, 68 L.Bd. 266. 

8a CaL—^In re Spaulding’s Estate, 
268 P. 164, 155, 84 Cal.App. 871. 
'‘Death 'iu oonsequeuoe of such [mil¬ 
itary] servloe’” 

The phrase has been construed as 
meaning death resulting from some 
act connected with the service, 
whether such death occurred dur¬ 
ing the period of actual service or 
afterward; and held not applicable 
to death from influenza where this 
disease was prevalent throughout 
the country ajid was not contracted, 
or in any sense caused, by perform¬ 
ing military service or in conse¬ 
quence of being engaged In such 
service. 

Ark.—Benham v. American Cent- 
Life Ins. Co., 817 S.W. 462, 463, 140 
Ark. 612. 

Keb.—Arendt v. North American 
Life Ins. Co.. 187 K.W. *65, -69, IGT 
Neb. 718. 
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see 36 C.J.S. p 1133 note 48; but in a particular 
context it has been interpreted as equivalent to “in 
the event 

'7» contemplation” The phrase has been held 
equivalent to, or synonymous with, “in expectation,” 
“in prospect,” and “in view.”88 It is used with 
other words, forming phrases which are treated else¬ 
where in this work, as indicated in the note.^^ 

“/» equity” In a court of equity, as distinguish¬ 
ed from a court of law; in the purview, consider¬ 
ation, or contemplation of equity; according to the 
doctrines of equity.^o 

“/n execution and pursuance of” Words used .to 
express the fact that the instrument is intended to 
carry into effect some other instrument, as in case 
of a deed in execution of a power and construed 
as the equivalent of “to effect the object of.”^2 
“Jn fact” Actual, real, as distinguished from im¬ 
plied or inferred; resulting from the acts of par¬ 
ties, instead of from the act or intendment of law.^^ 


The phrase is used in pleading to introduce aa 
amount of fact, indicating that what follows is a 
statement of acts of parties as distinguished from a 
legal conclusion or intendment.®^ 

“In full” Complete; giving all details; relat¬ 
ing to the whole or full amount. Construed in 
their plain and ordinaiy sense, the words may mean 
without diminution,®® negativing the idea of pro 
rata liability or pro rata payment ;®7 although some¬ 
times, as when added to the words of a receipt, it 
has been said that the term is not necessarily con¬ 
clusive on the rights of the parties, but is only pri- 
ma facie evidence of completeness.®® 

“In kind” In the same kind, class, or gem’s;®® 
of the same class, description, or kind of property.^ 

“In lieu” or “In lieu thereof” In place of; in¬ 
stead of; in substitution for.® The term implies 
the existence of something for which a substitution 
is being made,® sometimes importing its extinguish- 


87. Cal.—In re Spaulding's Estate, 
258 P. 164, 153, 84 CaLApp. 371. 

88. Pa.—In re Elliott’s Estate, 173 
A. 880, 882, 113 Pa.Suj)er. 350. 

89. iraed witn oilier words 

(1) “In contemplation of bank¬ 
ruptcy” see Bankruptcy § 223 notes 
49-72, $ 242 f (2) (b) note 30, § 620 
a notes 98, 99; also Contemplation 
16 C.J.S. p 1526 notes 6-8. 

(2) “In contemplation of death” 
see Contemplation 16 C.J.S. p 15’26 
note 9, 31 C.J. 'p '364 note 75; and the 
C.J.S. titles Gifts $S 72, 73, 78; and 
Taxation § 1'147, also 61' aJ. p 1666 
note 25-p 1659 note 61. 

(3) “In contemplation of entering 
new and hazardous business” and 
“In contemplation of future Indebt¬ 
edness” see Fraudulent Conveyances 
S§ 134, 135. 

(4) “In contemplation of insolven¬ 
cy” see the C.J.S. titles Assignments 
for Benefit of Creditors S 24; Bank¬ 
ruptcy § 374 b note 96; Banks and 
Banking $ 744; and Insolvency §§ !« 
11, also 32 C.J. p 809 note 51-p 811 
note 58, p 847 notes 48-52. 

(6) “In contemplation of law,” as 
distinguished from “actual” see 1 
C.J.S. p 1433 note 59. 

‘ (6) “In contemplation of mar¬ 
riage” see Husband and Wife S§ 79- 
88 . 

(7) “In contemplation of suicide” 
see Gifts § 78 notes 77-80. 

90. Black Li.D. 

Vsed with other words 

(1) “At law and in equity” see 7 
C.J.S. p 164 note 23. 

(2) “In equity and good con¬ 
science” see 38 C.JJS, p 937 note 43 
(43). 


(3) “Proceeding at law or in equi¬ 
ty” and “proceeding [or proceed¬ 
ings] in equity” see 30 C.J.S. p. 300 
note 55 (15), (16). 

91. Black L.D. 

99. XJ.S.—U. S. V. Nunnemacher, C. 
C.W1S., 27 P.Cas.No.16,903, 7 Biss. 
129. 

For phrases employing “in execu¬ 
tion” with other words see 33 C.J. 
S. p 121 note 47 (r2)-(14). 

93. Black L.D. 

94. Bouvier Li.D. 

Former usage 

When pleadings were In Latin the 
words “in facto” were used, thus “In 
facto dicit,” he, in fact, says.— 
Bouvier L.D. 

95. Black L.D. 

Ck)U8trued with other words 

(1) “In full settlement”—Bell v. 
Reisman, 25 A.2d 311, 313, 345 Pa. 
274. 

(2) “In full to date.”—Grant 
County Lumber Co. v. Marley, 192 
NB. 110, 111, 100 Ind.App. 42, 

(3) For further phrases formed 
by the addition of other words see 
37 C.J.S. p 1394 note 11 (l)-(3) and 
31 C.J. p 365 notes 17-25. 

96L Conn.—Sherman v. Moore, 93 A. 

241, 242, 89 Conn. 190. 

97, U.S.—Ocean S. S. Co. v. 2E3tna 
Ins. Co., D.C.Ga., 121 F. 882, 886. 
98: Ga.—Watts v. Baker, 3 S.B. 773, 
774, 78 Ga •6'22. 

Mass.—Bard v. Wood, 3 Mete. 74, 75. 
99. Black L.D. 

I. Bouvier L.D. 

A loan Is returned “In kind’’ when 
not the identical article, but one cor¬ 
responding and equivalent to it, is 
griven to the lender.—^Black L.D. 

477 


Applied in 

Ark.—Wilson v. State, 10 S.W. 491, 
492. 51 Ark. 212. 

Ga—Foote v. Kelley, 55 S.E. '1045, 
126 Ga 799. 

SL U.S.—^National Sewing-Mach. Co. 
V. Wilcox & Gibbs Sewing-Mach. 
Co., Pa. 74 F. 567. 660, 20 C.C.A. 
654. 

Ark.—New Amsterdam Casualty Co. 
V. Squires, 70 S.W.2d 847, 848, 189 
Ark. 79. 

CaL—Rutherford v, Oroville-Wyan- 
dotte Irr. Dist, 22 P.2d 505, 508, 
218 Cal. 242. 

Colo.—Lamb v. Milliken, 243 P. 624, 

625, 78 Colo. 564. 

Ind.—^Vancleave v. Wolf, 190 N.E. 

371, 372, 98 Ind.App. 650. 

Kan.—Black v. Barnes, 46 P.2d 625, 

626, 142 Kan. 381. 

Minn.—State v. Minneapolis & St L. 
R. Co., 283 N.W. 244, 246, 204 
Minn. 250. 

Nev.—Segale v. Pagni, 244 P. 1010, 
1011, 49 Nev. 313. 

N.T.—^Willat Film Corporation v. 
Central Union Trust Co. of New 
York, 2*22 N.Y.S. 671, 674, 221 App. 
Dlv. ISO—^Massachusetts Bondmg 
& Insurance Co. v. Rutley Const 
Co., 287 N.Y.S. 662, 666, 159 Misc. 
392, quoting Corpus Jhris. 

Tex.—Milam Bldg. Co. v. Dannelley, 
Civ.App., 57 S.W.2d 345, 347, citing 
Corpus Juris. 

31 C.J. p 361 notes ■2-6-28. 
hCore speoiflcally 

In place of the thing modified by 
the quoted phrase.—^Hendricks Co. v. 
Thomas Pub. Co., N.Y., 342 P. 37, 42, 
154 C.C.A. 629. 

3. Colo.—Lamb v. Milliken, 243 P. 

624, 6*26, 78 Colo. 564. 

Ind.—^Vancleave v. Wolf, 190 N.E. 
371, 372, 98 Ind.App. 660. 
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ment;^ and, according to the eircuinstances» it may 
or may not refer to, or signify, a total substitution.^ 

The phrase has been held synonymous with 
stead of;”® and has been distinguished from ‘‘in de¬ 
fault of .”7 

Used with other words, “in lieu of” forms other 
phrases which have received judicial interpretation 
as indicated in the note.® 

"7n line of duty/^ The phrase is said to be defi¬ 
nite, although comprehensiveto denote or require 
some relation of causation mediate or immediate;^® 
and has been defined as meaning dependent on, or 
otherwise necessarily and essentially connected with, 
duty;i^ in consequence of the ordinary perform¬ 
ance of duty, or in the performance of any special 


act of duty;^^ hence a person is “in line of duty” 
if he is in the active service and submitting to its 
rules and regulations;^® and an injury is sustained, 
or a disease contracted, “in line of duty” if it is 
sustained or contracted by the person as a result of 
his service, or by reason of the fact that he was in 
the service,and unless it is caused by something 
for which he is iresponsible which intervenes be¬ 
tween his service or performance of duty and the in¬ 
jury or disease.^® 

The phrase has been held synonymous with “in 
the discharge of duty^^ see 28 C.J.S. p 598 note 39; 
and is analogous to “in the service of the ship.”i® 

Benefits or pensions for death or disability “in 
line of duty^^ or while performing duty see the C. 


4. Kan.—Black v. Barnes, 46 P.2d 
625, 626, 142 Kan. 381. 

5. Miss.—^Joiner v. Joiner, 78 So. 
369, 371, 117 Misa 507. 

Tex.—^Milam Bids:. Co. v. Dannelley, 
Civ.Aj>p., 57 S.W.2d 345, 347. 

6 L Mo.—Wolfson v. Baltimore Bank 
of Kansas City, App., 157 S.W.2d 
560, 566. 

7. Olst of diStiXLCtlOlL 

“Tn lieu of does not mean the 
aame as 'in default of; the first is 
taken from the French lan^ruase, and 
means *in place of or ‘instead of;* 
while the second is Bn^lish, and as 
used in criminal statutes, is equiva¬ 
lent to saying, in case of failure to 
perform one penalty, another shall 
attach. In the present case or oth¬ 
ers, where the words 'in lieu of are 
used, the discretion is that of the 
court; whereas, in those where *in 
default of appears, the discretion 
is that of the defendant*’—State v. 
Escalada, 31 So. 135, 136, 150 La. 638. 

S. ITsed with other words 

(1) “Cash, or money, in lieu of 
hall** see Bail §§ 10, 11. 

(2) “In lieu of all other compen¬ 
sation.**—Reay v. Elmira Coal Co., 
34 S.W.2d 1015, 1016, Sf25 Mo.App. 
102 . 

(3) “In lieu of all other privilege 
taxes,** construed as meaning; exclu¬ 
sion of imposition of such privilegre 
taxes by counties and cities.—Cam¬ 
den Fire Ina Ass'n v. Hasten, 284 
S.W. 905, 909, 153 Tenn. 675. 

(4) “In lieu of all other taxes.** 

U.S.—State of Tennessee v. Bank of 

Commerce, CC.Tenn., 53 F. 735, 
736. 

3Ciss.—Gulfport Building; & Loan 
Ass’n V. City of Gulfport, 124 So. 
658, 660, 155 Miss. 498. 

Tenn.—Commercial Standard Ins. Co. 

V. Hixson, 13*3 S.W.2d 493, 494, 175 
Tenn. 239—^Ehintev v. Memphis, 26 
S.W. 828, 829, 93 Tenn, 571. 

•Tex.—^Milam Building; Co. v. Dan- 


nelly. Civ.App., 57 S.W.2d 345, 347,' 
citing; Corpus Juris. 

(5) “In lieu of and instead of,** 
construed as meaning; in place of, or 
in substitution for, and implying; the 
existence of something; replaced.— 
Lamb V. Milllken, 243 P. 624, 6'25, 78 
Colo. 564. 

(6) “In lieu of any other liabili¬ 
ty.**—Treat V. Los Angeles Gas & 
Electric Corporation, Cal., 256 P. 447, 
449, 82 CalApp. 610. 

(7) “In lieu of distributive share, 
homestead and exemptions,** words 
which refer to the quantity of prop¬ 
erty but do not change its quality or 
character.—O’Day v. O’Day, 29*2 N.W. 
516, 228 Iowa 650. 

(8) “In lieu of dower,” 

Ark.—Chambless v. Gentry, 11 S.W. 

2d 460, 462, 178 Ark. 558. 

Ga.—Britt v. Rawlings, 18 S.E. 336, 
87 Ga 146, 147. 

KT,—^In re Trevor’s Will, 204 N.T. 
S. 387, 388, *209 App.Div. 1—Nelson 
V. Brown, 30 N.Y.S. 978, 980, 66 
Hun 811. 

See also 6 C.J.S. p 785 note '88, where 
It Is said to be often used Inter¬ 
changeably with “as dower.” 

(9) “In lieu of other compensa¬ 
tion,” construed to mean in lieu of 
other compensation of like nature.— 
Panico V. Sperry Eng;ineerlng Co., 
136 A. 802, 805, 113 Conn. 707. 

(10) “In lieu of paragraphs 10 and 
11,” construed as not necessarily 
eliminating such paragraphs, al¬ 
though constituting an irreconcilable 
conflict with them.—^Milam Building 
Co. V. Dannelley, Tex.Clv.App., 57 S. 

W.2d 345, 347, citing Ocxpns Juris. 

(11) “In lieu of taxes Imposed up¬ 
on the land,*’ in so characterizing a 
tax upon gross product of all mines 
the phrase has been held to indicate 
that tax was to be imposed on prod¬ 
uct instead of land which was to be 
exempted during such time as it was 
being operated for production of 
minerals.—^Board of Com’rs of 
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Sweetwater County, Wyo., v. Bernar- 
din, C.C.A.Wyo., 74 P.2d 809, 813. 

(12) “In lieu of testamentary dis¬ 
position.”—^Kellogg V. Martin, 22 A. 
2d 430, 431, 130 N.J.Bq. 338—Cairns 
V. Martin, 22 A.2d 415, 422, 1'30 N.J. 
Eq. 313. 

(•IS) “In lieu of the internal reve¬ 
nue taxes,” construed as not extend¬ 
ed to mean also “in lieu of customs 
duties.”—Shaw & Co. v. United 
States, 12 Ct Oust App. 88, 90. 

(14) *Tn lieu tax.”—Bekins Van 
Lines v. Johnson, Cal., 121 P.'2d 3, 7. 

(16) Other phrases using “in lieu,” 
but as to which more recent adjudi¬ 
cations have not been found, are set 
out in 31 C.J. p 361 notes 29-42. 

9. Ind.—Hutchens v. Covert, 78 N. 

E. 1061, 1063, 39 Ind.App. 382. 

IQ. U.S.—^Meyer v. Dollar S. S. 
Line, C.C.A.Wash., 49 P.'2d 1002, 
1004—Rhodes v. U. S., Mo., 79 F. 
740, 743, 25 C.GA. 186. 

Ind.—^Hutchens v. Covert, 78 N.B. 

1061, 1063, 39 Ind.App. 382. 

IL U.S.—^Meyer v. Dollar S. S. 
Line, C.C.A.Wash., 49 P.2d 1002, 
1004. 

12 . Ind.—Hutchens v. Covert, 78 N. 
B. 1061, 1063, 39 Ind.App. 382. 

13. U.S.—Meyer v. Dollar S. S. 
Line, C.C.A.Wash., 49 F.2d 1002, 
1004. 

lEoxe speolfioally 

“A soldier is in line of duty until 
separated from the service by death 
or discharge, if during such time 
he is submitting to all of its laws 
and regulations.”—^Moore v. U. S., 48 
CtCL 110, 118. 

14. U.S.—Rhodes v. U. S., Mo., 79 F. 
740, 741, 743. 25 C.C.A. 186. 

Ind,—^Hutchens v. Covert, 78 N.E. 
1061, 1063, 3'9 Ind.App, 382. 

15. >U,S.—Meyer v. Dollar S. S. 
Line, C.C.A.Wash., 49 F.2d 1002, 
1003, 100*4. 

le. U.S.—^Meyer v. Dollar a B. 
Line, supra. 
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J.S. titles Municipal Corporations §§ 588, 614, also 
*13 C.J. p 814 note 2-p 815 note 10, p 816 note 27-p 
817 note 36, p 845 note 60-p 846 note 76; and Pen¬ 
sions § 4, also 48 C.J. p 788 note 50. 

operation/* The phrase is said to have a 
meaning different from “set np.”!*^ 

Where contractual rights are made to depend on 
a condition that a railroad or a plant be, or contin¬ 
ue, “in operation,” the phrase has been construed 
as meaning beneficial operation of the railroad for 
the reasonable accommodation of those entitled un¬ 
der the terms of the eontract,i8 and, used without 
qualifying words, as not necessarily contemplating 
full operation of the plant and an ordinance has 
been said not to be “in operation” when it has been 
declared a nullity by a court of competent juris- 

diction.20 

order/* For the purpose of; as means to; 
usually followed by the infinitive.^! 

The phrase is equivalent to ^^>nth intent.”22 

“/n other words/* A connective phrase which 
does not necessarily imply exact equality. It is 
often used to connect thoughts which are similar, 
but not identical;and, so used, is synonymous 

with “or.”24 

person/* As used in requirements that cer¬ 
tain acts be performed “in person,” the phrase has 


been variously construed. Under some circumstanc¬ 
es, when referring to delivery to, or receipt by, one 
“in person,”25 to the execution or signing of an 
instrument “in person,”2 6 or to the giving of a 
notice “in person,”27 the phrase has been held to 
require that the act be done by the person himself, 
and not by another for him, or that the delivery be 
made, or the notice given, by or to the person him¬ 
self, and not by or to another, or by mail; and a 
party who sues out a writ or other process, or ap¬ 
pears to conduct his case in court himself, instead 
of through a solicitor or counsel, is said to act or 
appear “in person.”28 Under other circumstances, 
however, when referring to the delivery of an in¬ 
strument to one “in person,”23 or to the mating of 
a payment, as of a poll tax, “in person,”3® it has 
been held that the phrase does not strictly require 
the actual placing of the instruments in the per¬ 
son's own hands or the bodily, physical presence of 
the person making the payment; and, when applied 
to a corporation, a statutory requirement that a 
particular transaction shall be performed “in per¬ 
son” is complied with when the corporation acts 
through an officer or employee.31 

“/» pursuance of/* The phrase has been said to 
have a restrictive interpretation, impl 3 ring that what 
is done is in accordance with an instruction or di¬ 
rection ;32 and has been defined as meaning accord¬ 
ing to in accordance with; in prosecution or ful¬ 
fillment of.3^ It has been held equivalent to ^Tjy 


17, U.S.—^TT. S. v. Porty-Slx Bottles 
Alleged Home Brew Beer, D.C.N. 
T., 39 F.2d *240, 241. 
la Mass.—Jepherson v. Hunt, 2 Al¬ 
len 417, 423. 

19. Ky.—^Frankfort Modes Glass 
Works V. Arbogast, 145 S.W. 1122, 
1125, 148 Ky. 4. 

20. Ga.—Allen v. Savannah, 9 Ga. 
.28*6, 294. 

al. Webster New IntD. 

XTsed with other words 

(1) “In order to compel.”—^tate 
V. Waite, 70 K-W. 596, 597, 101 Iowa 
•377. 

(2) “In order to pay any of my 
debts.”—^Martin’s Appeal, 23 A. 1072, 
1073, 148 Pa. 394. 

(3) “In order to produce a merg¬ 
er.”—Clift V. White, 12 N.T. 519, 
526. 

2SL B.C.—Cutler v. Chiffey, 1921, 1 
WesLWkly. 686, 688. 

aa U.S.—U. S. Rubber Co. v. L T. 
S. Rubber <5o., Ohio, 260 F. 947, 
949, 171 C.G.A. S89. 

94. La.—^Peck v. Catahoula Parish 
Public Schools, 68 So. 1129, 631, 137 
La. 634. 


25. Hy.—O’Neal v. Sovereign Wood¬ 
men of the World, ll-S S.W. 52, 64, 
130 Ky. 68. 

2a Mass.—Commonwealth v. Con- 
.nelly, 40 N.E. 862, 163 Mass. 539. 
27. Mo.—National Lumber & Creo- 
soting Co. V. Burrows, App., 284 
S.W. 153, 154. 

2a Black L.D. 

2a Ky.—O’Neal v. Sovereign Wood¬ 
men of the World, 113 S.W. 52, 64, 
1'30 Ky. 68. 

3 ^10.—^National Lumber & Creosoting 
Co. V. Burrows, App., 284 S.W. 163, 
154. 

I 3a N.M.—^Baca v. Village of Belen, 

1 240 P. 803, '809, 30 N.M. 641. 

Tex.—Wallis v. Williams, 110 S.W. 

785, 786, 50 Tex.Civ.App. 623. 

See also Elections § 29 c notes 75, 76. 

31. N.T.—^Bradley v. Certlgue Min¬ 
ing and Dredging Co., 157 N.T.S. 
276, -277, 9*3 Misc. 519. 

32. D.C,—Pabianich v. Hart, Muh. 
App., 31 A.2d 881, 883. 

sa Ga—Schofield v. Little, 58 S.B. 
666 , 2 Ga.App. 286. 

34 . Nev.—State v. Hughes, 102 P. 
662, 563, 31 Nev. 270. ' 
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Oonstmed with other words 

(1) “In pursuance of law.” 

U.S.—^U. S. ex rel. Koehler v. Corsi, 
C.C.A.N.T., 60 F.2d 123. 

Fla.—^W. J. Howey Co. v. Williams, 
195 So. 181, 182, 142 Fla. 415— 
Taylor v. Williams, 196 So. 176, 
178, 142 Fla. 402. 

S.C.—Plckelsimer v. Pratt, 17 S.B.2d‘ 
524, 528, 198 S.C. 225. 

(2) “In pursuance of such agree¬ 
ment and contract,” when services* 
are described as so performed, the 
phrase includes the two ideas that 
such services were called for by 
the contract, and that they were per¬ 
formed in accordance with its terms. 
—Schofield V. Little, 68 S.B. 666, 2* 
GkuApp. 286. 

(3) *Tn pursuance of statute,” con¬ 
strued as Importing full compliance- 
with the statute, or as meaning that 
the provisions thereof have been fol¬ 
lowed or copformed to.—Steam-Boat 
Rock Independent School Dist. v. 
Stone, Iowa, 1 S.Ct. 84, 87, 106 U.S.. 
183, 27 L.Bd. 90—Mutual Life Ins. 
Co. of New York v. Bondurant, C. 
C.A.Ky., 27 F.2d 464, 466—Bates v. 
Independent School Dist, Iowa, 25 F.. 
192, 194. 



IX 


U. d. Ji). 


virtue of” see 12 C.J.S. p S69 note 7o, ‘‘in conform¬ 
ity with,”25 “pursuant to.”26 

'7« specie” Defined generally, as meaning in 
kind; in the same or like form; specific; specifical¬ 
ly; and so, to decree performance specie” is to 
decree specific performance; and a thing is said to 
exist “in specie” when it retains its existence as a 
distinct individual of a particular class.27 

More particularly, in its monetary sense, the 
phrase is descriptive of the kind of dollars, or mon¬ 
ey, in which an obligation is payable and has 
been held to mean in gold or silver, or in gold or 
silver coin,39 and is distinguished from “currency” 
see 25 C.J.S. p 34 note 82. 

Negotiability of a note payable ^fin specie” or its 
equivalent see Bills and Notes § 95 d. 

"/n tJiat case.” The phrase has been said to be 
equivalent to, or synonymous with, “then” when 
that word is not used as an adverb of time^® but as 
a word of reasoning, a particle of inference con¬ 
necting the consequence ^ith the premises,or to 
fix an order of time which is mandatory.42 

“In that event” “In the event” or “In the event 
of” Depending on the circumstances, it has been 


said that the phrases import a contingency,^3 or 
several contingencies where such are provided for 
in the instrument and refer to a future, rather 
than a past, event.-^5 

“In that event” has been held equivalent to, 
or synonymous with “then” when the latter is not 
used as an adverb of time.^® “In the event” has 
been held equivalent to “whenever,”^7 and “in the 
event of” to “in case of” and “in consequence of^ 
see supra notes 77, 87, and to “then.”^^ 

These phrases have been construed with other 
words as indicated in the note.^9 

“In the hands of” The phrase is said to be a 
colloquial and familiar, rather than an accurate, 
one.59 It imports property in possession of some 
person, is not restricted to personalty, but may ap¬ 
ply to both real and personal property and it 
has been defined as meaning merely in the posses¬ 
sion of in actual possession, or in such condition 
that actual possession is legally with the person de¬ 
scribed as holding it;53 although, under some cir¬ 
cumstances, legal possession is not essential, as 
where property is said to be “in the hands” of a 
wrongful holder. 5^ 


35. D.C.—Fabianicn v. Hart, Hun. i 
App., 31 A,2d 881, 883. 

3a D.CJ.—^Fabianich v. Hart, supra. 
37. Black Li.D. 

Similarly expressed 
In the same form.—^Bouvior L.I>. 

38L U.S.—^Trebilcock v. Wilson, 
Iowa, 12 Wall. 687, 695, 20 LuBd. 
460. 

Ala.—Glover v. Bobbins, 49 Ala. 219, 
222, 20 Am.R. 272. 

Ill.—Belford v. Woodward, 41 NT.K 
1097, 1099, 158 III. 122, 29 L.R.A. 
693. 

31 C.J. p 361 note SO. 

39. Ill.—^Belford v. Woodward, su¬ 
pra. 

Ky.—Webb v. Moore, 4 T.B.Hon. 483. 
58 C.J. p 826 note 2. 

40. Ga.—^Roberts v. Wadley, 118 S. 

E. 664. 666. 166 Ga. 35—Harris v. 
Smith, 16 Gsl 545, 557. 

K.T.—Shear v. Healy, 203 N.Y.S. 887, 
388, 208 App.Div. 269. 

Tenn.—^Derryberry v. State Board of 
Election Com*rs, 266 S.W. 102, 105, 
150 Tenn. 525. 

62 CJ. p 896 note 56 [a]-Cc]. 

41. Ga.—^Roberts v. Wadley, 118 S. 
B. 664, 665. 156 Ga. 35. 

^‘Then” used as a word of reasoningr 
see 62 C.J. p 896 note 48. 

42. Tenn.—^Derryberry v. State 

Board of Election Com*rs, 266 S. 
W. 102. 105, 150 Tenn. 625. 

43. Kan.—Woolverton v. Johnson. 77 

F. 559, 561, 69 Kan. 708. 


Tenn.—Tramell v. Tramell. 32 S.W. 

2d 1026, 1029. 162 Tenn. 1. 

Ta.—^Armistead’s Executors v. Hartt, 
33 S.B. 616. 97 Va. 316. 

44. Ky.—CJooksey v. Hill, 60 S.W. 
235, 237, 106 Ky. 297, 20 Ky.L. 1873. 

45. N,T.—Westcott v. Higgrlns. 68 
H.T.S. 938, 989, 42 App.Div. 69. 

43^ Conn.—^First Nat Bank v. Som¬ 
ers, 137 A. 737, 789, 106 Conn. 267. 
Ga.—^Roberts v. Wadley, 118 S.H. 

664, 665, 156 Ga. 35. 

62 C.J. p 897 note 57 [a]-[c]. 

47. Cal.—Morse v. Custis, 101 P.2d 
702, 704, 38 Cal.App.2d 673. 

4a Cal.—Cates v. McNeil, 147 P. 
944, 946. 169 CaL 697. 

49. Phrases oosstmed 

(1) ''Interested in the event” see 
31 C.J.S. p 473 note 32 (6). 

(2) "In the event, however.”— 
Westcott V. Higgins, 68 N.Y.S. 938, 
939, 42 App.Div. 69. 

(8) ''In the event of his death.” 
Ill.—^Millikin Nat Bank of Decatur 
V. Wilson, 174 N.B. 867, 860, 343 
DL 65. 75 A.L.R. 117. 

Miss.—Sima v. Conger, 39 Miss. 231, 
242, 77 AulD. 671. 

(4) ‘Tn the event of the death.”— 
Steinhart v. Wolf, 122 A. 886, 887, 
96 N.J.Ba. 132. 

(6) "In the event of the death of 
either.”—^Poore v. Poore, 11 S.W.2d 
721, 722, 226 Ky. 668. 
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(6) "In the event of the death of 
one or more of my brothers or my 
sister.”—Tipton v. Tipton, Tex.Civ. 
App., 1 S.W.2d 485, 488. 

(7) "In the event of the decease 
of a devisee.”—^Ketchum v. Ketchum, 
91 N.Y.S. 801, 802, 100 App.Div. 423. 

(8) 'Tn the event she should mar¬ 
ry.”—Cooksey V. Hill, 50 S.W. 235, 
237, 106 Ky. 297. 20 Ky.L. 1873. 

(9) 'Tn which event”—Scanlan v. 
Metropolitan Life Ins. Co., C.C.IH., 
93 F.2d 942, 945. 

(10) "Then and In that event,” 
construed as emphasizing contingent 
future event, rather than particular 
time.—Shear v. Healy, 203 N.Y.S. 
387, 389, 208 App.Div. 269—^Westcott 
V. Higgins. 58 N.Y.S. 938, 940, 42 
App.Div. 69. 

50. Mass.—Swan v. Warren, 138 
Mass. 11, 14. 

51. U.S.—^Florida Guaranteed Secur¬ 
ities V. McAllister, D.C.Fla., 47 F. 
2d 762, 764. 

52. U.S.—^Florida Guaranteed Secur¬ 
ities V. McAllister, supra. 

Mass,—Swan v. Warren, 138 Mass. 
11. 14. 

Miss.—Weiss, Dreyfous & Selferth 
V. Natchez Inv. Co., 140 So. 736, 
739, 166 Miss. 253. 

53. Tex.—^Routledge v. Elmendorf, 
116 S.W. 166, 158, 64 Tex.Civ.App. 
174. 

64. Mass.—Swan v, Warren, 128 
Mass. 11, 14. 
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IN 


The phrase has been said to be equivalent to “in 
the care of” see 12 C.J.S. p 1145 note 43. 

''In the meantime!* Construed as meaning the 
period of time intervening between two specified 
events,and as referring not only to a time that 
is to begin, but to a time which is also to end;56 
so that, even where followed by the words, “and 
until the further order of the court,” it has been 
held that the phrase cannot be construed to mean 
a time later than the ending of the period indicat¬ 
ed.®'^ 

"In the peace of the people** or "In the peace of 
the state.** The phrase has been said to mean the 
same as “in the king’s peace,” under the English 
common law; and is used to describe the status of 
the victim of an alleged unlawful and felonious 
killing, as a person entitled to the protection af¬ 
forded by the laws of the king or state for persons 
generally, and to negative the idea that the deceased 
was actually engaged at the monent in waging war 
against the sovereign or the state.®* 

"In the presence of!* In the sight of,®* the words 
being used to describe or state the function of a 


subscribing witness.®* What constitutes “in the 
presence of,” within a requirement that an act be 
performed in the presence of a person, depends on 
the particular facts and circumstances,®! and gen¬ 
erally the phrase implies such proximity that the 
act may properly be said to be done within the hear¬ 
ing, knowledge, or understanding of the person ;®2 
but not necessarily within actual sight or in the 
same room.®* 

Arrest without warrant for crime in presence of 
officer see Arrest § 5 b; and signing or acknowledg¬ 
ing signature of will by testator in presence of wit¬ 
nesses, subscription by witnesses in presence of tes¬ 
tator and in presence of each other see the C.J.S. 
title Wills §§ 188-190, also 68 C.J. p 694 note 24-p 
706 note 77. 

"In transit!* The literal meaning of the phrase 
as used in common speech is in the act or process 
of causing to pass from one place to another ;®4 in 
the course of passing from point to point, and such 
is its common acceptation as distinguished from 
the broader technical definition given to the Latin 
equivalent *fin transitu,”®® although the term with 


SS. Fla.—Ell Witt Cigar & Tobacco l 
Co. y. Somers, 127 So. 338, 334, 99 
Fla. 592. 

Tex.—^Lawler v. Wray, Civ.App., 8 
'S.W.2d 524, 526. 

Sa Eng.—Stevens v. Bethick, 8 
Atk. 39, 43, 26 Heprint 826. 

57. U.S.—In re Irving, D.C.N.T.. 13 
P.Cas.No.7,073, S Ben. 463. 

5& Ill.—People V. Haskins, 169 N. 

B. 18, 21, 337 Ill. 131. 

La—State v. Corneille, 96 So. 813, 
817, 163 La 929. 

N.C,—State v. Dunkley. 25 N.C. 116, 

121 . 

See also Homicide § 13 note 25, S 
145 note 61. 

59. Ky.—^Hughes v. Commonwealth, 
41 S.W. 294, 296, 19 Ky.L. 497. 

Tex.—Brown v. Wallis, Civ.App., 101 

S. W. 1068, 1070. 

presence” nsed with 

other words 

(1) “In his presence,” as a syno¬ 
nym of 'Within his Immediate knowl¬ 
edge,” see ante p 389 note 49 (13); 
and as not necessarily meaning “in 
his sight”—Porter v. State, 62 S.B. 
283, 288, 124 Ga 297, 2 L.R.A.,N.S., 
730. 

(2) “In the presence and by per¬ 
mission of the court”—^Avirett v. 
State, 84 S.W.2d 482, 483, 128 Tex. 
Cr. 647. 

(3) “In the presence of a female.” 
—^McClung v. State, 10 S.B.2d .303, 
62 GaApp. 892—31 C.J. p 362 note 58 
Cal. 

60. N.T.—Matter of Ellery, 123 N. 

T. S. 1016, 1017, 189 App.Div. 244. 

42 C.J.S.-31 


61. Mich.—^In re Cytacki*s Estate, 
292 K.W. 489, 496, 293 Mich. 555. 

Telephone oonversationB 

(1) One who calls a female on the 
telephone and in speaking to her uses 
obscene and vulgar language is guil¬ 
ty of using such language In her 
presence.—^McClung v. State, 10 S.E. 
2d 803, 62 GaApp. 892. 

(2) Statute providing that no per¬ 
son shall be permitted to converse 
with a juror after he has been im¬ 
paneled, except “in the presence and 
by permission of the court," held to 
require both parties to he in the 
actual physical presence of the court, 
and not to have been complied with 
when Juror carried on telephone con¬ 
versations in presence of court.— 
Avlrett V. State, 84 S.W.2d 482, 483, 
128 TeX.Cr. 647. 

Acknowledgment by telephone insuffi¬ 
cient where statute requires that 
It be in the presence of the officer 
see Acknowledgments § 68 note 78. 

62. Ala.—Simmons v. State, 61 So. 
466, 467, 7 AlaApp, 107. 

Mich.—In re Cytackl's Estate, 292 
N.W. 489, 490, 293 Mich. 655. 

Mo.—Ciallaway v. Blankenbaker, 141 
S.W.2d 810, .816, 346 Mo. 383. 

63. Mich.—^In re Cytacki's Estate, 
292 N.W. 489, 490, 29S Mich. 555. 

Mo.—State v. Williams, 183 S.W. 308, 
310. 

64L N.T.—^Underwood v. Globe In¬ 
demnity Co., 216 N.T.S. 109, 112, 
217 App.Div. 63. 

65. Ga.—^Davis v. A. P. Gossett & 
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Sons, 118 S.B. 773, 776, 30 GaApp. 

676. 

Tex.—^Amory Mfg. Co. v. Gulf, C. 

& S. F. R. Co., 37 S.W. 856, 857, 

89 Tex. 419, 69 Am.S.R. 66—Royal 

Ina Co. V. Texas & G. R Co., 115 

S.W. 117, 121, 53 Tex.Ciy.App. 164. 
SpeoUlc applications 

(1) A telegram is "in transit” not 
only while being sent over the wires, 
but while in the hands of the mes¬ 
senger for delivery after it reaches 
the place where the addressee re¬ 
sides.—Brown v. Western Union Tel. 
Co., 67 S.B. 146, 148, 85 S.C. 495, 137 
Ajn.S.R. 914. 

(2) Cattle transported by rail are 
“In transit” until they are unloaded 
from the cars and placed In pena— 
Loesch V. Union Casualty & Surety 
Co. 76 S.W. 621. 625. 176 Mo. 654. 

(8) “Transportation” or “In trans¬ 
it,” as applied to a seller making its 
own deliveries to customers, means 
the movement of the loaded convey¬ 
ance carrying the goods from the 
starting point to the point of desti¬ 
nation.—^Mayfiower Dairy Products 
V. Fidelity-Phenix Fire Ins. Co. of 
New Tork. 9 N.T.S.2d 892, 893, 170 
Misc. 2. 

(4) Where a vessel is engaged In 
actual “carrying commerce” between 
a port of one state and a port of 
another or foreign ports, as to each 
of the ports visited by the vessel, 
she is considered as being “in trans¬ 
it.”—^Bush V. State ex rel. Dade Coun¬ 
ty, 191 So. 516, 623. 140 Fla. 277. 

(5) The lessee of an office on an 
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the broader implication of being in transit until 
goods come into the actual or constructive posses¬ 
sion of the vendee, or someone acting for him, is 
used by the courts in discussing the right of stop¬ 
page in transitu.®® Sometimes the word is biuadly 
construed as meaning at any time after the property 
has been received for transportation and before the 
contract of carriage for the entire transportation is 
completely performed, including a delivery in ac¬ 
cordance with the contract;®" or including what has 
been called the implied continuance of transporta¬ 
tion, that is, the period during which the property 
is temporarily held by the carrier for the conven¬ 
ience of the shipper or of the consignee, pending re- 
shipment, delivery, or public sale;®® also as mean¬ 
ing while going to make a delivery, including the 
period from the time property is taken out for de¬ 
livery and imtil a delivery, in the legal sense of 
that word, has been made;®® but, on the other hand, 
it may sometimes be limited, by the context of the 
instrument in which it appears, so as to refer only 
to the physical transportation of property between 


the receipt thereof by the transporting employee or 
agency and its physical delivery at its destination.^® 
While the phrase may be considered as implying the 
whole journey from the place of origin to the place 
of destination, and as not excluding incidental stops, 
it has been construed not to imply a continuance of 
motion after arrival at its final destination.’^! 

use.'' In employment.^® The following notes 
contain examples of what, under particular circum¬ 
stances, the phrase has been held to include^® and 
not to include 

'"In writing." The phrase, under varying circum¬ 
stances, has been construed to include printing75 
and typewriting;"^® also engraving, lithographing, 
and any other mode of representing words and let¬ 
ters but not to include shorthand notes.78 As 
a statutory requirement, "in writing'^ has also been 
construed as implying that the writing be on paper 
or parchment,79 but not that it be in ink.®® 

The phrase has been construed in connection with 
other words, as indicated in the note.®! 


upper floor of an ofllce building: while 
a passenger in an elevator in the 
building held to be “In transit** to 
demised premises.—Clarke v. Ames, 
165 N.E. 696, 6d7, 267 Mass. 44. 

66 . Ga.—^Davis v. A, P. Gossett & 
Sons. 118 S.E. 773. 776, 30 Ga.App. 
676. 

Nev,—^More v. Lott, 13 Nev. 376, 379. 
“In transitu** deflned see infra notes 
44, 45. 

67- Va.—^Davis v. John L. Roper 
Lumber Co., 122 S.E. 113, 120, 138 
Va. 377. 

€& N.T.—Warehousemen's Ass*n of 
Port of New York v. Cosgrove, 
238 N.T.S, 424, 429, 227 App.Dlv. 
560. 

69. N.T.—^Underwood v. Globe In¬ 
demnity Co., 166 N.R 632, 634, 
245 N.T. 111. 

7a N.T.—^Hanson v. National Sure¬ 
ty Co., 246 N.T.S. 367, 369, 360, 
231 App.Dlv. 65. 

71. N.T.—^Underwood v. Globe In¬ 
demnity Co, 216 N.T.S. 109, 111, 
217 APP.XUV. 63. 

Grain "In transit” 

(1) Grain held for storage in the 
hope of higher prices is no longer 
grain in transit. If the concept of 
transit is to be confined within any 
reasonable limits.—Carey v. New 
York Gent. R. Co., 165 N.E. 805, 807, 
260 N.T.'346. 

<2) In'a statute relating to inspec¬ 
tion of 'grain **iii transit,** the phrase 
has been cdnstrued as referrmg to an 
intrA-sta^ And not an interstate 
transth—Great Northern R. Co. v. 
Walsh, <laT^riIi > -475 >. 406, 408. 

72. U.S.~-Astoir* - Mewlbt, -N.T., 4 


S.Ct. 413, 419, 111 U.S. 202, 28 L. 

Ed. 401. 

Phrase 

“In common use” see 15 C.J.S. p 
594 note 14. 

73. Ineladed 

(1) A crippled freight car on a 
siding to be unloaded where cars 
were being moved back and forth 
daily.—^Lang v. New York Cent, R. 
Co., 172 N.T.S. 196, 200, 104 Misa 
634. 

*(2) Dynamite caps temporarily de¬ 
posited In basement in connection 
with work of excavating and install¬ 
ing sewer.—^Kansas City ex rel. Bar- 
low V. Robinson, 17 S.W.2d 977, 982, 
322 Mo. 1060. 

<8) A vehicle carrying persons up¬ 
on the public streetSr whether used 
for hire or for pleasure, held to be 
“in use** for carrying a load, with¬ 
in license statute or ordinanca— 
Harder v. Chicago, 86 N.E. 265, 266, 
235 Ill. 294. 

7^ Held not ineltiaed 

(1) Automobile standing still on 
highway while deflated tire was be¬ 
ing replaced.—^Leete v. Hays, 233 N. 
W. 481, 484, 211 Iowa 379. 

(2) Automobile temporarily parked 
in street close to curbing.—Griffin v. 
McNeil, 201 N.W. 78, 79, 198 Iowa 
1369. 

(3) Defective railroad car after it 
has reached place of repair.—New 
York, C. & St. L. R. Co. v. Kelly, C. 
aA.Ind., 70 F.2d 648, 550. 

<4) Sidewalk elevator of hotel, idle 
for nearly hour before accident.— 
Curtis V. Keller, 298 P, 196, 198, 136 
Or. 67. 


(6) Threshing machine engine and 
separator hauled out into the coun¬ 
try and left standing near a farm 
house, preparatory to its intended 
use a few days later.—^Minneapolis 
Threshing Mach. Co. v. Fireman*8 
Ins. Co., 68 N.W. 819, 820, 67 Minn. 
36, 47 Am.S.R. 672, 23 L.R.A. 676. ’ 
7S. Pla.—Scarborough v. State, 89 
So. 805, 806, 82 Pla. 304. 

Ohio.—Sears v. Sears, 82 N.E. 1067, 
1069, 77 Ohio St. 104, 17 L.R.A., 
N.S., 863, 11 Ann.Cas. 1008. 

Wis,—Dreutzer v. Smith, 14 N.W. 

466, 466, 56 Wis. 292. 

73. Ala—Stuck V. Howard, 104 So. 

600, 602, 213 Ala. 184. 

77. Wis.—^Dreutzer v. Smith, 14 N.W. 
465, 466, 56 Wis. 292. 

7a Iowa—Richardson v. Fitzgerald, 
109 N.W. 866, 867, 132 Iowa 253. 

79. Ala—Stuck V. Howard, 104 So. 

600, 602, 213 Ala 184. 

Pa—^Myers v. Vanderbelt, 84 Pa 610, 
513, 24 Am.R. 227. 

Wzltiiig oa a slate not buffioient 
Pa—^Reed v. Woodward, 11 Phila 
641, 642, 2 ChestCo. 563. 

BO, WxitiBg in pencil sufficient 
Pa—^Myers v. Vanderbelt, 84 Pa 610, 
613, 24 Am.R. 227. 

OL Oonstznea with other words 

(1) “Acceptance in writing,** as 
not including an indorsement of a 
check merely for the purpose of 
cashing it.—Sawyer v. Somers Lum¬ 
ber Co., 282 P. 862, 864,- 86 Mont 169. 

(2) * ''Admission in writing,** as not 
including a check which contained 
no reference to the debt for which it 
was alleged to have been given in 
payment—>Henneman' v* Taber, 200 
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As a requirement of the statute of frauds see Other phrases. The following notes contain many 
Frauds, Statute of §§ 174-178. other phrases employing the word, some of which 

are here given judicial construction,82 and others 


N.W. 218, 198 Iowa 677. See spe¬ 
cifically the C.J.S. title Limitations 
of Actions §§ 316, 317, and 37 C.J. p 
1121 note 7-p 1129 note 6, acknowl¬ 
edgment, admission or promise in 
writing within statutes of limita¬ 
tions. 

(3) ‘"Charge or instruction in writ¬ 
ing,** as including the taking of such 
charge or instruction by the steno¬ 
graphic reporter acting for both par¬ 
ties and under the direction of the 
court.—Sturgeon v. Tacoma Eastern 
R. Co., 98 P. 87, 61 Wash. 124—Col¬ 
lins V. Huffman, 93 P. 220, 223, 48 
Wash. 184. See generally the C.J.S. 
title Trial §§ 330-388, also 64 C.J. 
p 641 note 10-p 660 note 86, for a 
discussion of written instructions in 
a trial. 

<4) “Claims . . . must be 

made in writing,** requirement held 
satisfied by a telegram, which, in it¬ 
self, or taken with other telegrams, 
contained an adequate statement of 
the claim.—Georgia, Florida, & Ala¬ 
bama Ry. Co. V. Blish Milling Co., 
Ga,, 86 S.Ct 541, 645. 241 U.S. 190, 
60 L.Ed. 948. 

(6) “Deed in writing,** as Imply¬ 
ing both sealing and signing, cmd 
of the same import as “writing ob¬ 
ligatory.**—^Ide V. Passxunpslc & Con¬ 
necticut R. Co., 32 Vt 297, 299. 

(6) ‘Duly authorized in writing,** 
as not shown by an answer admit¬ 
ting the authority, interposed inad¬ 
vertently in some former litigation 
between the same parties.—Salquist 
V. Oregon Fire Relief Association, 
197 P. 312, 818, 100 Or. 416. 

(7) “Notice in writing** see the 
C.J.S. title Notice § 16, also 46 C.J. 
p 654 note 99—p 656 note 28. 

82. Phrases oonstraed 

(1) “And in the body of,*’ as mean¬ 
ing “and in the person of.’*—Ses¬ 
sions V. State, 89 So. 553, 554, 82 Fla, 
248. 

(2) ‘Tn action,** defined as mean¬ 
ing attainable or recoverable by ac¬ 
tion; not in possession, a term ap¬ 
plied to property of which a party 
has not the possession, but only a 
right to recover it by action.—^Black 
L.D. Action generally see Actions S 
1 a. 

(3) “In actual use,*’ as applicable 
to wearing apparel which one keeps 
on hand for his reasonable wants 
even though not actually worn.— 
Astor v. Merritt, N.Y*» 4 S.Ct 413, 
418, 111 U.S. 202, 28 L.Ed. 401. See 
also Customs Duties % 66; Exemp¬ 
tions % 62. 

(4) ‘Tn any action pending.**— 
Swedish-American TeL Co. v.' Fldel- 


ety & Casualty Co. of New York, 70 

N. B. 768, 773, 208 IlL 662, 

(5) “In any matter, action, or pro¬ 
ceeding.”—Carter v. McPherson, 177 
P. 533, 534, 104 Kan. 59. 

(6) “In any street,” as meaning 
“upon any street”—Chesapeake & 

O. Ry. Co. V. Hewin, 148 S.E. 794, 
796. 152 Va. 649. 

(7) “In a passenger car** and “ ‘in* 
a railroad car” construed as analo¬ 
gous to “ "within* a passenger car.” 
—^Mackay v. Commonwealth Casual¬ 
ty Co., 34 S.W.2d 564, 566, 667, 224 
Mo.App. 1100. 

(8) “In a store for trade.” as dis¬ 
tinguished from “in a storehouse for 
storage.**—^New Limerick v. Watson, 
67 A, 79, 81. 98 Me. 379. 

(9) “In cahoots,” a phrase in col¬ 
loquial use which means jointly in¬ 
terested in property, or common par¬ 
ticipants in enterprise.—Clark v. 
State. 122 So. 534, 154 Miss. 457. 

(10) ‘Tn chief,” defined as mean¬ 
ing principal, primary, directly ob¬ 
tained, when applied to the evidence 
obtained from a witness on his ex¬ 
amination in court by the party pro¬ 
ducing him.—^Black L.D. 

(11) ‘Tn conformity with** con¬ 
strued as equivalent to “in pursuance 
of” or “pursuant to,” and Implying 
that what is done is in accordance 
with an instruction or direction.— 
Fabianich v. Hart, D.C.Mun.App., 31 
A.2d 881, 883. 

(12) “In doubt,** the converse of 
the words “reasonable satisfaction.” 
—Carlton v. Stanek, 38 SW.2d 506, 
507, 226 Mo.App. 646. 

(13) “In every tenement house,” as 
meaning “in and about every tene¬ 
ment house.**—Schaefer v. Houck, 171 
N.T.S. 146, 147, 183 App.Div. 283. 

(14) ‘Tn fraud of the internal 
revenue laws,” as meaning in viola¬ 
tion of such laws.—^U. S. v. One Ice 
Box, D.C.I11., 37 F.2d 120, 121—In re 
Quantity of Tobacco, D.C.N.Y., 20 
F.Cas.No.11,500, 5 Ben. 407. 

(15) ‘Tn front of.”—Security & 
Investment Co. of Oregon City v. 
Oregon City, 30 P.2d 467, 471, 161 Or. 
421—31 C.J. p 366 note 16 Ca]. 

(16) “In full life,” defined as 
meaning continuing in both physical 
and civil existence, neither actually 
dead nor civiliter mortuus'.—^Black 
L.D. 

(17) “in his ofllcial capacity.** ' 
U.S.—^Federal Housing Administra¬ 
tion, Region No.' 4, v. Burr, Mfch., 

60 S.CL ;488, 492, 309 U.S. 24$, 84 

L.Bd. 724. , 

CaL—^People v. Hamilton, 32 P. 626, 

628, 3 Cal.Unrep.Cas. S26. 
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Ky.—Hatcher v. Petry, 86 S.W.2d 

1043, 1046, 261 Ky. 52. 

Wis.—^Page v. Milwaukee County, 

283 N.W. 833, 835, 230 Wis. 331. 

(18) “In its entire scope and mean¬ 
ing,** contrasted with “in some par¬ 
ticular or particulars only.**—^Peters 
V. McDonough. 37 S.W.2d 530, 632, 
327 Mo. 487. 

(19) “In its present condition,** 
construed to mean the condition of 
plant at time of the making of the 
lease.—^Rachford v. Stewart Title 
Guaranty Co., Tex.Civ.App., 160 S.W. 
2d 985, 987. 

(20) “In its sole discretion,** as in¬ 
dicating that a decision so reached 
shall be conclusive in the absence of 
bad faith, arbitrary, capricious, or 
fraudulent action.—State v. Superior 
Court for Chelan County, 267 P. 231, 
235. 144 Wash. 124. 

(21) “In its stead,” as equivalent 
to “instead.”—Cruikshank v. Cruik- 
shank, 80 N.T.S. 8. 12, 39 Misc. 401. 

(22) “In judgment,” defined as in 
a court of justice, in a seat of judg¬ 
ment.—^Black L.D. 

(23) “Injuries incurred ‘in and 
about* the construction of the road,” 
as used in a contractor’s bond, held 
restricted to injuries to persons ac¬ 
tually engaged in the work of con¬ 
structing the road, and hence not 
applicable to injuries causing death 
of a motorist who, in using the high¬ 
way during the course of its con¬ 
struction, ran into an improperly 
guarded excavation.—^United States 
Fidelity & Guaranty Co. v. Schwalbe, 
13 S.E.2d 612, 615, 64 GaJ\.pp. 413. 

(24) “In law,” in the intendment, 
contemplation, or inference of the 
law; implied or inferred by law; 
existing in law or by force of law, 
opposed to “in deed.**—^Black L.D. 

(25) “In mercy,** defined as mean¬ 
ing at the discretion of the kin& 
lord, or judge with respect to the 
imposition of a fine or other punish¬ 
ment—^Black L.D. 

(26) ‘Tn my house,” as meaning 
in and about or at the house.—^La- 
fnnz V. Whitney, 186 N.T.S. 411, 414, 
195 App.Div. 131. 

(27) “In navigation."—Carumbo v. 
Cape Cod Steamship Co., C.C.A.Mass., 
123 P.2d 991, ,996—Carvalho v. Fre- 
gata, D.CMasa, 42 F.'Supp. 404, 406. 

C2B) “In need.” 

Cal.—^Los Angeles County v. La 
^ Fuen^e, App., 119 P.2d 773, T73. 
Wash.—Conant v. State, 84 P.2d *378, 

381, 197 Wash. 21. 

(29) “In, on and under the land,” 
words construed to mean more than 
a mere royalty reservation and to 



constitute reservation of title to 
minerals in place.—Smith v. Schlit- 
tler, Tex,Civ.App.. 66 SAV.id 553, 353. 

(30) “In one year*' construed to 
mean within one year or during the 
year. 

X.Y —^Nichols V. Nichols, 86 N.Y.S. 

719, 722, 42 Misc. 381. 

Pa.—^Patterson v. Judge, 17 TVTcly.N. 
C. 127, 128. 

(31) “In, on, or about the premis¬ 
es.” 

Conn.—Downing v. Stamford Com¬ 
munity Chest, 4 A. 2d 329, WS 
Conn. 728—^Vilson v. Largay 
Brewing Co., 3 A.2d 668, 669, 125 
Conn. 109. 

Minn.—^Novack v. Montgomery Ward 
& Co., 198 N.W. 290, 293, 158 Mmn. 
195. 

(32) “In or about the execution of 
the contract.”—Trajip v. Seaboard 
Surety Co., 292 N.Y.S. 260, 262, 161 
Misc. 4'2S. 

(33) “In or for or in connection 
with,” the words were intended to 
mean more than merely “in,** and 
refer to business conducted rather 
than places in which labor is per¬ 
formed.—Gill V. Boston Store of 
Chicago, 168 N.E. 895, 899, *337 IlL 
•70. 

. (34) “In or on any vehicle • . . 

for aerial navigation.**—Murphy v. 
Union Indemnity Co., 134 So. 256, 
257. 172 La. 383. 

(35) “In or under the dwelling 
house,*’ held Inapplicable to a place 
over forty feet distant from the 
house.—^Tate v. State, 164 So. 112, 
113, 26 Ala.App. 542. 

(36) “In paper,** in English prac¬ 
tice, a term used of any record un¬ 
til its final enrollment on parch¬ 
ment; formerly applied to the pro¬ 
ceedings in a cause before the rec¬ 
ord was made up, probably from the 
circumstance of the record being al¬ 
ways on parchment; the opposite of 
“on record.**—^Black DD.—^Bouvier L, 
D. 

(37) “In perpetuity,** In its legal 
signification, with reference to any 
limitation tending to take the sub¬ 
ject of it out of commerce for a 
longer period than permitted by law 
see the C.J.S. title Perpetuities § 1,; 
also 48 C.J. p 933 note 1-p 934 note 
11, and in its generic or broad sense, 
held to mean endless duration.—Cen¬ 
tral R. Co. of New Jersey v. New 
York Telephone Co., 128 A. 160, 161, 
101 N.J.Law 353. 

038) “In possession.’* 

U.S.—Commissioner of Internal Rev¬ 
enue V. Center Inv. Co., CCA., T08 
P.2d 190, 191. 

Coio.—Stewart v. People, *264 P. 720, 
'731, 83 Colo. 289. 

(39) “In possession of au ofllce,” 
held applicable to an apparent de 
jure officer if he is so' sitdB^d as to 
he able to fulfill all of the inihstan-, 
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tial purposes of the office.—^Board of 
Com’rs of Guadalupe County v. 
Anaya, 24'2 P. 335, 337. *31 N.M. 182. 

(40) “In progress,” construed with 
reference to city construction work. 
—In re Blodgett. 91 N.Y. 117, 122— 
In re Weil, 83 N.Y. 543, 549—Boas v. 
New York, *32 N.Y.S. 967. 968, 85 
Hun 311—Smith v. New York, 31 N. 
Y.S. 783, 784, 82 Hun 570, affirmed 41 
N.E. 90. 145 N.Y. 641. 

(41) "In proportion to special ben¬ 
efits.”—Brown Real Estate C!o. v. 
Lancaster County, 194 N.W. 897, 898, 
110 Neb. 665. 

(42) “In regard to.” construed to 
mean concerning, with respect to, 
or about.—^Hart v. Hart, 164 N.W. 
349, 850, 181 Iowa 527. See also *31 
C J. p 366 note 88 [a]-[c], where the 
phrase is used with other words. 

(43) “In respect to the transpor¬ 
tation,'* construed as descriptive of 
concessions or discrimination within 
the provisions of a prohibitory stat¬ 
ute.—^Union Pac. R. Co v. U. S-. 61 
S.Ct 1064. 1072, *313 U.S. 450, 85 U 
B3. 1452—U. S. V. Union Pac. R. Co.. 
DC.MO.. 32 P.Supp. 917. 924. 925, 
92-6. See also Carriers § 351 et sea* 

(44) “In said action,” taken In the 
ordinary sense, held not limited to 
first cause of action stated in a com¬ 
plaint, but to refer to the “right or 
power to enforce an obligation,** nar 
ture of which was stated by com¬ 
plaint comprising all counts or caus¬ 
es of action therein stated.—^Koehler 
V. Serr, 13 P,2d 678, 676, '216 CaL 142, 
89 A.L.R. 262. 

(45) “In said county and state,** 
as referring to the county and state 
previously named in the same in¬ 
strument.—Ex parte Robinson, 150 
S.W.2d 791. 792, 142 Tex.Cr. 61. 

(46) “In school,*’ construed as re¬ 
ferring to the time when the pupils 
are assembled and when the school 
Is in session, rather than to place, 
within a prohibition against the 
teaching of a foreign language in 
grade schoola—^Meyer v. State, 187 
N.W. 100, 103, 107 Neb. 657. 

(47) “In settlement of a debt,” as 
meaning substantially the same 
thing as “for or on account of a 
debt” and “in pa 3 nnent of a debt.”— 
Combination Steel & Iron Co. v. St 
Paul City Ry. Co., 49 N.W. 744, 745, 
47 Minn. 207. 

(48) ‘*In such, case” construed as 
equivalent to “then” when that word 
is used to express contingency rath¬ 
er than time.—^Flrst Nat. Bank v. 
Somers, 137 A, 737, 7*39, 106 Conn. 
267. 

(49) “In such manner,” as not 
synonymous with “in such form.”— 
Northrop v. Curtis, 5 Conn. 246, -253, 

(50) “In the absence of the com¬ 
monwealth attorney,” as describing 
the situation where a commonwealth 
attorney pro tern may be appointed, 
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held to cover the case where the 
regular commonwealth attorney has 
been indicted or grand Jury is actu¬ 
ally investigating charges against 
him.—Northcutt v. Howard, 130 S.W. 
2d 70, 72, -279 Ky. 219. 

(51) “In the alternative” means 
that the things to which it refers are 
to be taken not together but one in 
the place of the other.—^Montgomery 
Ward & Co. v. Duncan, Ark., 61 S.Ct 
189, 194, 311 US. 243, 85 L.Bd. 147. 

(52) “In the article of death,*’ the 
equivalent of the Latin phrase “in 
articulo mortis,” defined infra notes 
88-90, and meaning at the moment 
of death; m the last struggle or 
agony.—Villa’s Succession, 61 So. 
765, 770, 133 La. 714. 

(53) “In the book,” as used in the 
recording acts, a term meaning in 
the records.—^Handley v. Howe, 22 
Me. 560, '563. 

(64) “In the car,” construed as be¬ 
ing equivalent to “on the car.”—An¬ 
drews V. State, 70 S.E. 111, 112, 8 Ga. 
App. 700. 

(65) “In the field,” construed in 
its technical military sense as not 
restricted to the actual field of op¬ 
erations against the enemy; but as 
referring not only to cantonments 
and training camps, but to any 
place, whether on land or water, 
where military operations are being 
conducted.—^Hines v. Mikell, S.C., 259 
P. 28, 170 C.C.A, 28, 34—^Bx parte 
Jochen, D.C.Tex., 257 F. 200, 206— 
31 C.J. p 367 note 41. 

(56) **In the lawful money of the 
United States of America,” as not 
restricted necessarily to currency or 
coin, but CLs referring merely to an 
amount of real money of the United 
States, as distinguished from any 
other kind of money, or the money 
of a foreign country.—State v. Hart, 
196 So. 62, 66, 195 La. 184. 

(67) “In the Matter of,” the com¬ 

mon way of referring to and enti¬ 
tling a certain class of litigation, 
such as proceedings to probate wills, 
settle accounts, condemnation pro¬ 
ceedings, and the like.—^Davis v. 
Seaward, 146 N.Y.S. 981, 985, 85 

Misc. 210. 

(68) “In the perpetration of.” 

Iowa.—State v. Burzette, 222 N.W. 

394, 399, 208 Iowa 818. 

Mo.—State v. Adams, 98 S.W.2d 632, 

637, 8139 Mo. 926, 108 A,L.R. 838— 

State V. Messino, 30 S.W.2d 760, 

769, 326 Mo. 743. 

N.J.—State v. Glmbel. 161 A. 756, 

759, 107 N.J.Law 236. 

See also Homicide § 21. 

C59) “In the premises,** defined as 
meaning with regard to the matter 
or subject before mentioned or in 
question; with relation to a subject 
which has been mentioned, as, he 
had no authority in the premises; 
with reference to something already 
stated, as, 1 shall take the proper 
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vHeh are elsewhere discnssed.^^ For stiU other f phrases as to which more recent adjudications have 


action in the premises.—Snow v. 
Duxstad, 147 P. 174, 183, 23 Wyo. 

e*2. 

(80) “In the service.” 

Tex.—^Southern Underwriters v. Sa- 
manie, 156 S.W.2d S69, 3-63, 137 
Tex. 631. 

Wis.—State v. Public School Teach¬ 
ers* Annuity and Retirement Fund 
Trustees, 201 N.W. 383, 384, 183 
Wis. 653. 

(61) “In the service in the army 
or navy ... in time of war.** 
—Miller v. Illinois Bankers* Life 
Ass*n. 212 S.W. 310, 311, 138 Ark. 
442, 7 A.L.R. 378. 

(62) “In the service of the ship.’* 
—Barlow v. Pan Atlantic S. S. Cor¬ 
poration, C.C.AN.T., 101 P.2d 697, 
699—^Meyer v. Dollar S. S. Line, C. 
C.AWash., 49 F.2d 1002, 1003—Col¬ 
lins V. Dollar S. S, Lines, D.C.N.Y., 
23 F.Supp. 395, 397. 

(63) “In the service to which the 
same are put,** construed with ref¬ 
erence to appliances as meaning the 
service for which the appliance is 
designed, or to which it is put. 

CJal.—Edgington v. Southern Pac. 

Co., 55 P.^d 653. 566, 12 Cal.App.2d 

200 . 

Wyo.—Chicago, B. & Q. R. Co. v. 
Murray, 277 P. 703, 708, 40 Wyo. 
324. 

(64) “In the State” and “In this 
state.” 

U.S.—Rainier Nat. Park Co. v. Mar¬ 
tin, D.C.Wash., 18 F.Supp, 481, 486. 
CaL—Ponsonby v. Sacramento Sub¬ 
urban Fruit Lands Co., 291 P. 167, 
169, 210 CaL 229. 

Nev.—State ex rel. TJ. S. Lines Co. 
V. Second Judicial Dist. Court of 
Nevada, 4*3 P.2d 173, 177, 66 Nev. 
38. 

Tenn.—Boswell v. Powell, 43 S.W.2d 
495, 163 Tenn. 445. 

31 C.J. p 368 note 86. 

(65) *Tn the treasury,** sis applied 
to public funds, held to Include all 
money collected and in hands of any 
lawful custodian for state.—Chero¬ 
kee County V. Odom, Tex.Civ.App., 
2S7 S.W. 1056, 1069. 

(66) “In the vicinity of,” etymol¬ 
ogically and by common understand¬ 
ing, a phrase meaning in the neigh¬ 
borhood.—State V. Meek, 67 P. 76, 
77, 2*6 Wash. 405—31 CJ. p 362 note 
59. 

(67) “In the yard,” as distin¬ 
guished from “near the premises.”— 
Quin V. State, 4 So. 548, 349, 65 Miss. 
479. 

(68) “In touch” means In “close 
relation of mutual confidence, aym- 
pathy, interest, or the like; sym¬ 
pathy; accord or harmony in rela¬ 
tion to common interests,” and hence 
to be “in touch” with the represent¬ 
ative of a prospective purchaser im¬ 


plies more than knowledge of the 
representative and of his identity, 
and more than a general acauaint- 
ance with him.—McKellar v. Ameri¬ 
can Synthetic Dyes, 168 N.T.S. 819, 
821, 181 App.Dlv. 371. 

(69) “In trade.” 

Ill.—Woods v. Dial, 1*2 Ill. 7*2, 78. 
Me.—Gower v. Jonesboro, 21 A 846, 
847, 83 Me. 142. 

See also 12 C.J.S. p 773 note 51, 
where the phrase is said to be 
equivalent to “business.” 

(70) “In trust” or “in trust for.” 
U.S—Rice Oil Co. V. Atlas Assur. 

Co., C.C.AMont., 102 F.2d 661, 573. 
Ill.—Schaack v. Reiter, 23 N.E 2d 
714, 716, 372 Ill. 328, 125 A.L R. 
1482—In re Reiter*s Estate, 18 N. 
E.2d 663. 667, 298 IlLApp. 313. 

Mo.—Grundmann v. Wilde, 141 S.W. 

•2d 778, 780. 346 Mo. 327. 

N. J.—In re Qreenbrook & North 
Caldwell Water Co., 142 A 308, 6 
' N.J.Misc. 585. 

N.T.—^Wexler v. National Ben 
Franklin Ins. Co., 281 N.Y.S. 949, 
952, 156 Misc. 765—Petrossi Bros. 
Contracting Corporation v. Town 
of Greece, 29 N.Y.S.2d 305, 309. 

31 C.J. p 368 note 97. 

(71) “In view of the present emeiv 
gency,*’ construed as meaning noth¬ 
ing more than “because of the lesson 
taught by experience in the present 
emergency,** as used preceding the 
statutory authorization of the emer¬ 
gency board to appropriate moneys 
for any state department as the 
board may deem necessary for wel¬ 
fare of the state, being merely an 
expression in the nature of a pream¬ 
ble to what follows, and not a qual¬ 
ification on the board’s authorlza^ 
tion.—State Highway Board v. 
Gates, 1 A2d 826, 827, 110 Vt. 67. 

(72) “In violation of law,** as in¬ 
cluding the violation of a city or- 
dinanca 

U.S.—United States Fidelity & Guar¬ 
anty Co. V. Guenther, Ohio, 50 S. 
Ct 185, 167, 281 U.S. 34, 74 L.Bd. 
683, 72 AL.R. 1034. 

Tenn.—^Hunter v. Western & South¬ 
ern Indemnity Co., 92 S.W,2d 878, 
879, 19 TenmApp. 689. 

(73) “In vogue,” construed as not 
necessarily referring to or meaning 
a general practice.—Becher-Barrett- 
Lockerby Co. v. Northern Pac. Ry. 
Co., aC.AMlnn., 89 F.’2d 752, 756. 

(74) "In which attachment is” 
held to mean “in which attachment 
proceeding Is instituted,” within 
statute authorizing attachment pro¬ 
ceedings against, nonresidents, rath¬ 
er than “in which the cause of ac¬ 
tion arose” or “in which the writ is 
levied.*’—^Wlnfree v. Mann, 153 S.B. 
837, 840, 154 Va. 683. See also At¬ 
tachment 9 98 b. 
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(75) “In which case,” held to re¬ 
fer to antecedent words.—In re 
Opening of Ballot Box in Third Elec¬ 
tion Dist. of Forty-First Ward, 195 
A 890, 891, 328 Pa 535. 

(76) “In your discretion,” held to 
mean without other control than 
your own judgment.—State v. Gib¬ 
son, 284 N.W. 209, 236, 69 N.D. 70. 

(77) “Misconduct and maladminis¬ 
tration in their offices” as referring 
to conduct while holding office even 
though it occurred during a previous 
term.—Opinion of the Justices, 33 N. 
E2d 275, 279, 308 Mass. 619. 

(78) “Misconduct or malfeasance 
In office,* ” phrase held not to refer 
to acts occurring during term of 
office immediately preceding present 
term, the words, “m office,** being re¬ 
stricted to the current term for 
which officer is elected or appoint¬ 
ed.—State V. Scott, 247 P. 699, 711, 
714, 35 Wyo. 108. See specifically 
the C.J.S. titles Counties S§ 78 a 
108 c; and Officers S§ 60. 133, also 46 

I C.J. p 986 note l-p 988 note 32, p 
1050 notes 13-15. 

(79) “Payable *in money,*** as in¬ 
cluding instruments payable in “cur¬ 
rent funds** or in “currency.** 

Ind.—^Millikan v. Security Trust Co., 

118 NB. 568, 570, 187 Ind. 307. 

Mo— W. J. Howey Co. v. Cole, 269 

S.W. 965, 958, 219 Mo.App. 34. 

(80) ‘‘Tenure in chief or in ca- 
pite,** defined as a holding directly 
of the king or chief lord.*’—^Black L. 
D. sub verbo “In chief.’* 

(81) “Transporting . . . prop¬ 

erty in, into or from this state*’ con¬ 
strued as representing three differ¬ 
ent ideas, “m” referring to the 
transportation of property wholly 
within the state, “into,” to the 
transportation of property from an¬ 
other state to this state and “from** 
referring to property originating in 
this state, the destination of which 
is in another state.—^Humble Pipe 
Line Co. v. State, 109 P.2d 247, 249, 
45 N.M. 29. 

(82) “While in such service,” con¬ 
strued as referring to the perform¬ 
ance of particular duties or in line 
of duty, rather than in the narrower 
sense of as a member of any sys¬ 
tem or organization for the perform¬ 
ance of such duty and hence not 
synonymous with “while a member 
of the fire department.”—State t. 
Kansas City Fireman’s Pension 
Fund. 184 S.W. 929, 931, 932, 192 
Mo.App. 588. 

86L Phrases discussed ^sewhere 

(1) “Acting in good faith,” as 
equivalent to “acting honestly,” 
“acting mnocently,” “acting in the 
absence of all Information or belief 
of facts that would render such ac¬ 
tion unconscientious,” and “acting 
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not been found see 31 C.J. p 362 note 62-p 369 note 
33. 

In rrencb and Latin 

"In” is a preposition in French and Latin mean¬ 
ing "in,” "into,” "on,” and sometimes "against,” 


or "among,” as exemplified by the French and Lat¬ 
in phrases collected in this subdivision, and the legal 
maxims hereinafter set out in their proper alpha¬ 
betical sequence. 

-^French Phrases. The word occurs in various 


without unlawful purpose** see 1 C. 
J.S. p 926 notes 89, 90. 92, p 927 note 
98. 

(2) “Actually engaged in/* used 
with other words see 1 C.J.S. p 1446 
notes 78-86. 

(3) “Arrival In port** or '*l>eing in 
port,** in opposition to *‘at sea** see 
7 C.J.S. p 164 note 36. 

(4) “Defect In form” see 26 C.J.S. 
p 670 note 83, and as distinguished 
from “defect in substance’* see *37 
C.J.S. p 114 notes 53 (4). 

(5) **First in, first out, rule” see 
36 C.J.S. p 823 notes f31-33, and 
cross references there indicated. 

(6) *'First in possession” and 
**first in time, first in right” see 36 
O.J.S. p S23 note 35 (8), (9). 

(7) “In addition to** and other 
similar phrases see 1 CJ.S. p 1454 
notes 64-72, p 1455 notes 84-2. 

(8) **In aid of** and “in aid of any 
individual, association, or corpora¬ 
tion” see 3 CJ.S. p 502 notes 18, 19. 

(9) “In amity** see 3 C.J.S. p 1054 
note 10. 

(10) “In and about** and other 
similar phrases see 1 O.J.S. p 845 
notes 83-90. 

(11) **In and through** and “in and 
upon** as equivalent to, or Inter¬ 
changeable with “across** see 1 C.X 
S. p 922 notes *36, 37. 

(12) **ln any/* used In various 
phrases see 3 C.J.S. p 1*412 notes 77- 
>85, p 1413 note 55, p 1415 notes 1, 8, 
10, 13-25, and p 1418 note 20. 

(13) “In any appreciable degree” 
and “In appreciable quantities” see 
6 C.J.S. p 93 notes 92, 93. 

(14) **In arrear” or “In arrears** 
see 6 C.J.S. p 566 notes 81-93; and 
as substantially synonymous with 
“delinquent” see 28 C.J.S, p 694 note 
80. 

(15) “In attendance upon,” used 
with other words see 7 C.J.S, p 690 
notes 90-9*2. 

(16) “In had faith” see 7 CJ.S. p 
1319 note 78; also p 1317 note 14-p 
1319 note 63 for the general discus¬ 
sion of “bad faith.” 

(17) “In behalf,” phrase defined; 
and construed wiUi other words see 
10 C.J.S. p 236 notes 97-4, 31 C.J, p 
364 note 46» and held equivalent to 
“for” see 36 C,J.S. p 1133 note 63. 

v(18) “In being** and “life or lives 
In beiing” see 10 O.J.S. p 216 notes 
70,‘ fl and the C.J.S. title Perpetui¬ 
ties 2-4, idso 48 C^J. p 936 note 
39-p 942 note 87.‘ 


(19) “In blank/* as applied to in¬ 
dorsement of instruments, see Bills 
and Notes 18, 28 b, 212, 214 c 
(4) notes 58-60, 14 226 b, 308 note 9, 
§§ 460, 537, 597, 661 a, 745 a notes 
35-38. 

(20) *‘In bond” see the C.J.S. titles 
Customs Duties l§ 208, 211, *212; and 
Internal Bevenue, also 33 C.J. p 340 
note 71-p 341 note 2, p *342 notes 23— 
34. 

(21) *1n bulk” defined see 12 C.J.S. 
p 556 note 8, and notes 13-16, where 
the phrase is construed with other 
words. 

(22) “In business,” and other sim¬ 
ilar phrases see 12 O.J.S. p 795 note 
67-p 797 note 18, p 798 notes 63-65, 
7*4-76. 78-80, p 799 notes 81-91. 

(23) “In cash,” and other phrases 
employing these words see Cash 14 
C.J.S. p 18 note 92, p 19 notes 93, 94, 
9, 12-31, 24. 

(24) **In chambers** see 14 C.J.S. p 
351 notes 22, 23; also the C.J.S. ti¬ 
tles Courts $9 167, 234 note 91; and 
Judges 9 48, also 33 (XJ. p 964 note 
64-p 969 note 14. 

(25) “In character of** and “In the 
character or under the name of** see 
14 C.J.'S. p 401 notes 74, 75. 

(26) **In charge” or *‘in charge 
of,** and phrases employing these 
words see 14 C.J.S. p 404 notes 51, 
53, 54, 59. 

(27) **In dose proximity** see 14 
C.J.S. p 1277 note 74, and as eQUiva- 
lent to “at no great distance" see 7 
C.J.S. p 166 note 19. 

(28) “In confinement** see 15 CJ. 
S. p 82*5 note 41. 

(39) “In conflict with,” as distin¬ 
guished from “different from** see 
36 C.J.S. p 1305 note 63. 

(30) **In conformity with,** *‘in 
conformity with the act,” and “in 
conformity with the verdict of the 
jury” see 16 C.J.S. p 957 notes 20-22. 

(SI) “In consideration” or “In con¬ 
sideration of,” and other phrases 
employing these words see 15 C.J.S. 
p 987 notes 84—89. 

032) “In course of business,” con¬ 
strued with other words see 12 C.J.S. 
p 799 notes 83, 84, 90. 

(33) “In course of employment** 
and similar phrases see 31 C.J. p 367 
note 29 and the C.J.S. titles Agency 
§§ 355, 256; Master and Servant § 
570, also 39 C.J. p 1282 notes 5.2-63; 
Workmen’s Compensation Acts 99 
214-218, also 71 C.J. p 658 note 91-p 
669 note 55; and as not synonymous 
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with “during the period covered hy 
his employment” see '28 C.J.S. p 594 
note 32. 

(34) “In custody,” as equivalent 
to “in duress,” *‘in jail,” “on parole,” 
and “on trial” see *25 C.J.S. p 71 note 
25, and construed with other words 
see 25 C.J.S. p 71 notes 24, 26-^5, 40. 

(35) “In deed,” as meaning some¬ 
thing that has been really or ex¬ 
pressly done, and as opposed to “in 
law” see 26 C.J.S. p 165 note 32. 

(36) “In default.” as distinguished 
from “in lieu of” see supra p 478 
note 7; and as construed with other 
words see *26 C.J.S. p 667 notes OI¬ 
OS. 

(37) “In direction of their lines 
continued” see Boundaries 9 4 note 
87. 

(38) “In discretion” or “in the dis¬ 
cretion of,” and other similar phras¬ 
es see 27 CJ.S. p 139 notes 2-6, 10. 

(39) “In disputed cases,” as equiv¬ 
alent to “in doubtful cases” see 27 
CJ.S. p 352 note 34. 

(40) “In due form,** “in due form 
of law,” and **in due manner” see '28 
CJ.S. p 577 notes 48. 49, 53. 

(41) “In due time” see 28 CJ.S. p 
578 note 70, and as equivalent to “as 
soon as practicable” see 6 C.J.SI p 
784 note 54. 

(42) “In equal shares” see the C 
J.S. title Wills § 398, caso 69 C.X p 
279 note 80-p 281 note 46. 

(43) “In excess” used with other 
words see 32 C.J.S. p 1154 note 16 
( 11 ), ( 12 ). 

(44) “In expectation,” as synonym 
mous with “in contemplation” see 
supra p 477 note 88; as distinguished 
from “in possession” see 35 C.J.S. p 
20*4 note 53 (3). 

(45) “In failing circumstances” 
see 14 C.J.S. p 1124 note 99; and as 
applied to the condition of bank see 
Banks and Banking § 156 d notes 71- 
73. 

(46) “In favor of” see *35 CJ.S. p 
756 note 29. 

(47) *‘In fee,” with reference to 
estates of inheritance see generally 
Estates 99 7-11. 

(48) “In force” see 36 CJ.S. p 
1138 note 40-p 1139 note 42, and as 
jused specifically in the ‘Incontesta- 
j bility clause” of life insurance i>olir 
I cies, see the CJ.S. title Insurance, 

I also 37 C.J. p 54*3 notes 83—90. 

I (49) **In furtherance of appeal” 
I see 37 C.J.S.> p 141? note 35 (2). 

I (59) “In furtherance '6f a scheme 
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phrases o£ more or less common use in the law. 

"In lieu” Originally a French phrase, meaning 
“in place or stead,” its recognized Anglicized form 
“in lieu of” is discussed supra p 477 note ^p 478 


note 8, among the English phrases in the preceding 
subdivision. 

"In pais” Literally “In the country.” It is dis¬ 
tinguished from “in court.” Out of court or with- 


to defraud" as used in mail frauds 
statute see the C.J.S. title Post Of¬ 
fice §§ 49-52, also 49 C.J. p 1202 note 
55-p 1221 note 53. 

(51) "In furtherance of business," 
construed with words see 12 C.J.S. p 
798 notes 72, 7i3, p 799 note 85. 

(62) "In good faith" see 33 C.J.S. 
p 490 notes 98-7. 

(53) "In good repair" see 38 C.J. 
S. p 937 note 43 (44). 

(64) "In gross” or “m the gross,” 
see 38 C.J.S. p 1081 notes 28-32. 

(55) "In his character of,” equiva¬ 
lent to "as” see 6 C.J.S. p 780 note 
54. 

(36) "In his charge,” as equivalent 
to "in the care of** see 12 C.J.S. p 
1145 note 43 and 14 CJ.5. p 404 note 
51. 

(67) "In hla hands,’* or "in the 
hands of," as equivalent to "in the 
care of** see 12 C.J.S. p 1145 note 
4‘3; and as denoting in the personal 
possession and ownership of, see 39 
C.J.S. a> 768 notes 21-23. 

(58) "In issue” see the C.J.S. title 
Pleading 3$ 515-519, also 49 C.J. p 
78'2 note 96-p 785 note '51; and "put 
in issue” as equivalent to "called in 
Question” see 12 O.J.S. p 885 note 25. 

<39) '*’In liquidation” see Banks 
and Banking §§ 418-465, 469-486, 
731-780, 873, 886, 898, 9'25, 9'89, 1025- 
1627, 1064-1073; Corporations § 1638 
et seq; and for other specific refer- 
•ennes consult the Descriptive-Word 
Index sub verbo Liquidation. 

<r6) "In office*’ see the C.J.S. title 
Officers §§ 48-63, 60, 78, 135-142, 
Also 46 C.J. p 971 note 91-p 978 note 
%% p 987 note 5—p 988 note 32, p 1010 
notes 35-40, p 1053 note 85-p 1059 
note 62. 

(•61) "In open court” sfee Courts § 
1 note 70. 

(62) "In or about the mine," as 
equivalent to "at the mine” see 7 
CJ.S. p 157 note 50. 

(63) **In or near” as equivalent to 
"at” and to “at or near" see 7 CJ. 
S. p 163 note 31 and p lo-e note 25. 

(64) ‘’In place” see the aJ.<S. title 
Mines and Minerals $ 3, also 131 C.J. 
p 866 note 76 and 40 C.J. p 744 notes 
16-28. 

(65) "In place of,” as one of the 

meanings of "In^ li^u of” fiee supra 
p 477 note 2; as'contjrasted with "in 
accordance with” see supra p 476 
note 69, and with “Iri aid of' see 3 
C.J.S* p 502 not€^ 1§. , ,, , 

(66) “In proportion to,” as synony¬ 


mous with "in accordance with” see 
supra p 475 note 67. 

(67) “In prospect,” as synonymous 
with “in contemplation” see ante p 
477 note 88. 

(68) "In respect of,” as equivalent 
to or synonymous with "for” see 36 
C.J.S. p 1133 note 64. 

(69) "In restraint of trade*’ see 
the G.J.S. titles Contracts §S 238- 
258; Corporations $ 189 c (7); In¬ 
junctions §§ 84, 138-149, also 32 C.J. 
p 155 note 5C-p 186 note 46, p 216 
note 4-p 223 note 33; and Monopolies 
S 15 et seq., also 41 C.J. p 99 note 6 
et seq. 

(70) "In session,” as variously ap¬ 

plied to courts, grand juries and leg¬ 
islative bodies see the C.J.S. titles 
Courts §§ 147 notes 85-90, 161-163; 
Grand Juries S§ 32, 83; States §§ 37, 
38, also 69 C.J. p 90 note 85-p 92 
note 8; and United States § 21, also 
66 C.J. p 1265 notes 47-49; and for 
references to other particular ap¬ 
plications see Descriptive-Word In¬ 
dex sub verbis Session or Sessions, 
and Sessions of Courts* | 

(71) "In sight” see the C.J,S. title 
Mines and Minerals S 3, also 40 C.J. 
p 744 note 29. 

(72) "In the aggregate” see 3 C. 
J.S. p 349 note 21. 

(73) "In the best manner” see 10 
C.J.S. p 347 note 61. 

(74) "In the case of,” as a mean¬ 
ing of "if* see ante p 377 note 27. 

(75) "In the clear” and "Keeping 
himself ’in the clear,*” see 14 CJ.S. 
p 1200 notes 84, 35. 

(76) "In the discharge of duty” as 
synonymous with "in line of duty** 
see 28 C.J.S. p 698 note 39. 

(77) "In the first Instance” see 36 
CJ.S. p 823 note 35 (33). 

(78) "In the house”, as distin¬ 
guished from ‘^t the house*’ see 7 
CJ.S. p 156 note 45. 

(79) "In the Immediate vicinity,” 
as equivalent to "at no great dis¬ 
tance” see 7 C.J.S. p 156 note 19. 

(80) "In their own right,” as syn¬ 
onymous with "per capita** see 12 
C.J.S. p 1121 note 42. 

(81) "In the Bing’s peace** as 
equivalent to "in the peace of the 
people” or "in the peace of the 
state” see supra p 481 note 68, also 
Homicide S 13 note 25. 

(82) "In the office of,” as equiva- 
. lent to "at the office qf' see 7 C J.S. 
p 167, note. 5L 

\ (SS) "In theory,” as distinguished 
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from "actual” see 1 CJ.S. p 1433 note 
60. 

(84) "In the process of becoming,” 
as distinguished from "fixed” see 36 
C.J.S. p 886 note 85. 

(85) "In the manner” and "in the 
same manner as if,” construed as 
equivalent to, or synonymous with, 
“as” and "as if’ see 6 CJ.S. p 780 
note 56, p 781 note 67. 

(86) “In the time of,” as equiva¬ 
lent to "during,” used as connoting 
time only see 28 C.J.S. p 593 note 97. 

(87) "In turn” or "in regular turn” 
see the C.J.S. title Shipping S 209, al¬ 
so 58 C.J. p 586 note 9 [e], p 588 
note 27 [a]. 

(88) "In vacation” see the CJ.S. 
titles Courts SS 147, 167; Judges i 
48. also 33 C.J. p 964 note 64-p 969 
note 14; and Judgments §§ 16, 114, 
164, 166, 207. also 33 CJ. p 1067 note 
88—p 1070 note 95, 34 C.J. p 6S note 
80-p 67 note 93, p 111 notes 93-95, 
p 126 note 74-p 126 note 87, p 183 
note 46-p 184 note 60. 

(89) "In view,” as synonymous 
with "in contemplation’* see supra p 
477 note 88. 

(90) "In voluntary proceedings” 
see Bankruptcy §§ 48-70. 

(91) "In which,” as importing 
something to be done In or within 
a certain time after an event or 
date, and equivalent to "within 
which,” a phrase more often used 
see the CJ.S. title Time S 13. also 62 
C.J. p 990 note 49 [a]. 

(92) "In which a state shall be a 
party” see the C.J.S. title States % 
225, also 59 C.J. p 324 note 12—p 
327 note 68. 

(93) "Payment In due course” see 
Bills and Notes fi 440. 

(94) "Payable in lawful funds of 
the United States” see 37 C.J.S. p 
1405 note 48 (24). 

(95) "Person in disguise” see 27 
C.J.S. p 147 note 70, and distin¬ 
guished from "person in ambush, or 
concealed in the bushes** see 3 C.J.S. 
p 1038 note 99. 

(96) “Possession In fact” as syn¬ 
onymous with, and "possession in 
la^* as distinguished from, "actual 
possession” see 1 C.J.S. p 1436 note 
16, p 1437 i;iQte 21. 

(97) "Probate In common and sol¬ 
emn form’* see the C.J.S. title Wills 
§ 318, also 68 C.J. p 896 note 48-p 
897 note 78. 

(98) "Representative in Congress” 
see the C.J.S. title United States 9 
10, also 65 CJ. p 1259 notes 38, 34. 
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out judicial process; also by deed, or not of rec¬ 
ord. With reference to a legal transaction, the 
phrase primaiily means that it has taken place with¬ 
out legal proceedings. In some cases, however, 
'^matters in pais” are opposed not only to ‘‘matters 
of record,” but also to “matters in writing,” that is, 
deeds, as where estoppel by deed is distinguished 
from estoppel by matter in pais.^S 

"/» ventre sa mcreJ* In his mother^s womb; spo¬ 
ken of an unborn child.^® 

Other French phrases are set out in the note.87 

-^Latin Phrases. A wide variety of Latin phras¬ 
es, of more or less importance in the law, are set 
out, or referred to, in this subdivision. 

articulo mortis/* In the article of death; at 
the point of death and it has been held that 
where the circumstances show that one has hope of 
recovery he is not “in articulo mortis.”^^ 


“In articulo mortis” has been distinguished from 
“in extremis.”®^ 

"/?j bonis/* Among the goods or property, hence 
in actual possession.^^ 

"/n causa/* In a cause, or in the cause, as dis¬ 
tinguished from “in initialibus.”^^ 

“/« cujiis rei testimonium/* Literally “in witness 
or testimony whereof.” The initial words of the 
concluding clause in ancient deeds, constituting one 
of the formal and orderly parts of the instrument.^^ 

“/m dorso/* On the back; hence the English “in¬ 
dorse,” “indorsement,” ete,^^ 

“/n esse/* Actually existing; in being;95 in ac¬ 
tual being.®® 

It is distinguished from, or opposed to, “in pos- 

se.”®7 

“/» extremis/* In one sense, it means in extremi¬ 
ty; in the last extremity; in the last illness.®® 


84u Burrill L.I). 

Applied or construed in Strother v. 
Lucas, Mo.. 12 Pet. (U.S.) 410. 447, 
9 L.Bd. 1137—31 C.J. p 358 note 82. 
85. Black L.D. 

^‘Estoppel in pals'* see Estoppel §§ 1, 
2, 59 et seq. 
a& Black KD. 

AppIM in 

N.D.—Penfleld v. Tower, 46 N.W. 413, 
414. 1 N.D. 216. 

Pa.—^Fulmer's Estate, 2 C.P1. 65, 67. 
See also En ventre sa mere 30 C.J.S. 

p 237 note 7. 

87. Trench phrases 

(1) *Tn autre droit," in another’s 
right; as representing another.— 
Black L.D. 

(2) "In descender," in descent— 
Tayler L, Gloss. 

(3) "In prender,” in taking; a 
term applied to such incorporeal here¬ 
ditaments as a party entitled to 
them was to take for himself; such 
as common.—Black L.P., citing 3 
li'lackstone Comm, p 15. 

(4) "In render,” a thing is said to 
lie in render when it must be ren¬ 
dered or given by the tenant, as 
rent; it is said to lie in prender when 
it consists in the right of the lord 
or other person to take something.— 
Black L.D. 

sa Black L.D. 

81 C.J. p 365 note 66 [q]. 
Admissibility or inadmissibility of 
dying declarations, as made "in ar¬ 
ticulo mortis," see Abortion $ 25, 
Criminal Law § 741, Evidence § 
238, and Homicide 5§ 286-306. 

89. OkL—^Bilton v. Territory, 99 P. 
163, 167, 1 Okl.Cr. 666. 

90. extremis” does not always 
mean "in articulo mortis.”—^In re 


Mallery's Will. 217 N.Y.S. 489. 492. 
127 Misc. 784. 

9L Black L.D. 
treed with other words 

(1) “In bonis defunct!,'* among 
the goods of the deceased.—Black L. 
D. 

(2) "In bonis, in terrls, vel per¬ 

sona" means in person, goods, or 
body.—State ex reL Maori v. City of 
Bremerton, 111 P.2d 612, 619, 8 

Wash.2d 93. 

<3) "In nullius bonis,” among the 
goods or property of no person; be¬ 
longing to no person, as treasure- 
trove and wreck were anciently con¬ 
sidered.—^Black L.D. 

92. Black L.D. 

trsed with other words 

(1) "In causa honesta et neces- 
sana” in a Just and necessary cause. 
—Tayler L. Gloss. 

' (2) "In eadem causa,” in the same 
state or condition.—^Black L.P. 

(3) "In pari causa," in an equal 
cause.—Cyclopedic L.D. 

93. Burrill L.I>. 

See also Deeds § 22 a note 94. 

Applied in Parks v. Hewlett, 9 
Leigh 511, 614, 36 Va 611. 614— 
Cromwell v. Tate's Ex’r, 7 Leigh 301, 
305, 34 Va. 301, 305, 30 AmS>. 506. 

94. Black L.D., citing 2 Blackstone 
Comm, p 468. 

Similarly expressed 
"Indorsement" comes from a Lat¬ 
in compound meaning “on the back.” 
—People V. Prather, 189 P. 664, 666, 
23 Cal.App. 721—^31 C.J. p 886 note 
93. 

TTsed with other words 
“In dorso record!," on the back of 
the record.—Black L.B., citing Bo- 
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hun's Case, 5 Coke 44b, 77 Reprint 

121 . 

96. Black L.D. 

Applied to a corporation 

A corporation which is existing is 
"in esse.”—Gitlitz v. Plankinton 
Bldg. Properties. Inc., 280 N.W. 415. 
419, 228 Wis. 884. 

Applied to Tinbom child 

(1) Generally, subject to the quali¬ 
fication that it must be bom alive, 
a child "en ventre sa mere" is, in 
law, considered "in esse'* from the 
date of its' conception, for all pur¬ 
poses beneficial to it. 

Arlz.—^Valley Nat. Bank v. Hartford 
Accident & Indemnity Co., 113 P.2d 
369. 361, 57 Arlz. 276. 

N.T.—^Hone v. Van Schalck, 3 Barb. 
Ch. 448. 609. 

(2) A child bom within ten months 
after the death of a testator, or 
within ten months after the time 
when devisees must be living to take 
under a will, is in contemplation of 
law, "in esse.”—Scott v. Turner, 102 
So. 467, 468, 137 Miss. 636. 

98. La.—Guidry v. Calre, 160 So. 
€22, 624. 625. 181 La. 895. 

97. La.—Guidry v. Chire, supra. 
N.T.—^Manufacturers Trust Co. v. 

Fitzpatrick, 36 N.Y.S.2d 7. 8. 

98. Black L.D. 

Applied or conztmad lu this sense 

Neb.—Godfrey v. Smith, 103 N.W. 
450, 456, 78 Neb. 756, 10 AnmCas. 
1128. 

N.T.—^Prince v. Hazelton, 20 Johns. 
502, 611. ll Am.D. 807—Gray v. 
Goodrich, 7 Johns. 96, 96. 

Pa.—Strieker v. Groves, 5 Whart. 
386, 397. 

Declarations in extremis as dying 
declarations see Abortion S 25; 
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The phrase has been distinguished from "in ar- 
ticulo mortis^' see supra note 90. 

In another sense, it is used as meaning or refer¬ 
ring to a sudden or imminent danger, peril, or emer¬ 
gency, as when acts or errors in extremis are dis¬ 
cussed in the C.J.S. titles Collision § 155; and Tow¬ 
age § 66, also 63 C.J. p 54 notes 18,19. 

"/n feodo'" and "7n feudis/^ In fee; and in 
fees.9® 

foro/* In a, or the, forum, court, or tribu- 

nal.i 

"In invitum” Against an unwilling party; 
against one not assenting compulsory or compul- 
sorily.3 The term is applied to proceedings against 
an adverse party, to which he does not consent.^ 

"In itinereJ* On the voyage; on the way;5 in 
course of transportation; not delivered to the ven¬ 
dee: in this sense equivalent to "in transitu.”® In 
another sense, in eyre; on a journey or circuit.^ 


"In jure** and "In jus" In law, or in right; ac¬ 
cording to law; also into court.® The first stage 
of an action, under the Roman practice, in contra¬ 
distinction to the second stage, called "In judicio 

"In limine" On or at the threshold; hence at 
the very beginning; preliminarily.^® 

"In loco" In place, or in the place or stead; 
hence in lieu of, instead.li 
"In loco parentis" In the place of a parent; 
instead of a parent; chained factitiously, with a 
parentis rights, duties, and responsibilities and, 
more specifically, the relationship which a person 
assumes toward a child not his own, holding the 
child out to the world as a member of his family 
toward whom he owes the discharge of parental du- 
ties.13 It has been said that the accepted definition 
of a person "in loco parentis” is one who means to 
put himself in the situation of a lawful father to 
the child, with reference to the office and duty of 
making provision for the child one assuming the 


Criminal Law § 741; Evidence § 
238; and Homicide §§ 286-306. 
Necessity that one be “in extremis** 
as affecting: validity of gifts causa 
mortis see Gifts §§ 75, 78; and as 
condition precedent to making a 
nuncupative will see the C.J.S. title 
Wills § 212, also 68 C.J. p 726 note 
93-p 727 note 97. 

99. Black L.D.—Tayler L. Gloss. 
Vsed with other words 

(1) “In feudis antiquls,** in an¬ 
cient fees.—Tayler L. Gloss. 

(2) *Tn feudis novls/* in fees new¬ 
ly acquired.—Tayler L. Gloss. 

(3) “In feudis vere antiquis,** In 
fees truly ancient.—Tayler L. Gloss. 

(4) “SeisituS in feodo,** seized in 
fee—Black L.D. 

1. Black L.D. 

ITsed with other words 

(1) *Tn foro conscientlse,” In the 
tribunal of conscience; conscientious¬ 
ly; considered from a moral, rather 
than a legal, point of view.—^Black L. 
D. 

(2) “In foro contentioso,’* in the 
forum of contention or litigation.— 
Black L.D. 

(3) “In foro ecclesiastico/* in an 
ecclesiastical forum; in the ecclesi¬ 
astical court—Black L.D. 

<4) “In foro seeculari,** in a secu¬ 
lar forum or court—Black KD. 

9. Black L.D. 

3. Alasksu—Schoenwald v. McDon¬ 
ald, 5 Alaska 442, 448. 

XlL—^Burr v. Carbondale, 76 IlL 466, 
464. 

Black L.D. • 

So construed or applied in Alabama 
Great Southern B. Co. v. Thompson, 
Tenn., 26 S.Ct 1L61. 166, 200 U.S. 206, 


50 L.Ed. 441, 4 AnmCas. 1147—31 
C.J. p 357 note 74. 

5. Burrill L.D. 

Applied to a vessel 

The term has been construed as 
meaning away from her home port, 
where the vessel Is enrolled.—The 
Albany, C.C.Minn., 1 F.Cas.No.l31. 4 
Dill. 439, 446. 

Change of domicile as affected by 
death or abandonment of inten¬ 
tion "in itinere** see Domicile § 
13 d. 

6. Black L.D. 

7. Black L.D. 

^^Tustices ^ itinere”^ 

In old English law, the Justices in 
itinere (or in eyre) were those who 
made a circuit through the kingdom 
once in seven years for the purposes 
of trying causes.—Black L.D., cit¬ 
ing 3 Blackstone Comm, p 58. 

8. Black L.D. 

TTsed with other words 

(1) “In sequali [or equal!] Jure,** in 
equal right; on an equality in point 
of right,—Black L.D. 

(2) “In Jure alterius,** in another*s 
right—Black L.D. 

(3) “In Jure proprio,’* in one's own 
right—Black L.D. 

(4) “In Jus vocando,** summoning 

to court—Black L.D. , 

(6) “In Jus vocare,** to call, cite, 
or summon to court—^Black Li.D.. 

(6) “In stricto Jure,'* In strict 
ri^t.—Tayler L. Gloss. 

(7) “In summo Jure,** in the rigor 
of the law,—^Tayler L. Gloss. 

(8) **In utroque Jure,** in both 
laws; that is, in the civil and canon 
law.—^Black L.D. 
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9. Procsdnpre discussed 
In the Roman practice, the proce¬ 
dure in an action was divided into 
two stages. The first was said to be 
"in Jure**; It took place before the 
praetor, and included the formal and 
introductory part and the settlement 
of questions of law. The second 
stage, called “in Judicio,** was com¬ 
mitted to the Judex, and comprised 
the investigation and trial of the 
facts.—Black L.D. 
la Black L.D. 

Judicial prooeedings axe not **ln U. 
mine” 

After answer filed, proof present¬ 
ed. or other steps taken at a hearing. 
TJ.S.—Southern Pac. R. Co. v. U. S., 
Cal., 26 S.Ct. 296, 298, 200 U.S. 
341, 60 L.Ed. 507. 

N.J.—^Breidenbach v. Breldenbach, 21 
A.2d 806, 130 N.J.Eq. 214. 

31 C.J. p 367 note 76. 

IL Black UD. 

TTsed with other words 

(1) “In alio loco,'* in another place. 
—^Black L.D. 

(2) “In loco hfisredis,** in the place 
of the heir.—^Tayler L. Glossw 

(3) “In loco parentis'* see infra 
notes 12-16. 

12 . Black L D. 

13. Mo.—^Dix V. Martin, 167 S.W. 
133, 135. 171 Mo.App. 266. 

See generally the CLJ.S. titles. Guard¬ 
ian and Ward, and Parent and 
Child. 

14. Fa.—^Flinn v. Sonman Shaft 
Coal Co., 33 A.2d 525, 527, 163 Pa 
Super. 76, quoting Corpus Juris— 
Renovich v. Bethlehem Mines Cor¬ 
poration, 200 A. 122, 123, 131 Pa. 
Super. 351, quoting Corpus Joxis. 

31 C.J. p 358 note 77 [a] (1). 
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parental character and discharging parental du- 
ties.15 It has been held that the assumption of the 
relationship is a question of intention, so that a 
stepparent, by reason of such relationship alone, 
does not stand ‘‘in loco parentis” to a stepchild.^® 
"/« mtbibus” Literally '‘In the clouds;” hence, 
in abeyance; in the custody of law, and in case of 
abeyance an inheritance is figuratively said to rest 
“in nubibus,” or “in gremio legis.”!^ 

"/n nullo est erratum” Literally “In nothing is 
there error.” The name of the common plea or 
joinder iu error, denying the existence of error in 
the record or proceedings.^^ It is in the nature of 
a demurrer and puts in issue the validity of the 
judgment in all matters of law.19 

omnibus” In all things; on all points.^® 
“/n pari delicto” Equally culpable or criminal; 
in a case of equal fault or guilt; in equal fault.^i 
When the parties to an action or transaction are 
“in pari delicto,” neither can secure affirmative re¬ 
lief at law or in equity;22 but the parties are not 
“in pari delicto” where one is less blameworthy 


than the otherand this principle has been ap¬ 
plied in numerous cases.24 

The phrase has been distinguished from “in de- 
licto,”2° “in vinculis,”26 and from “particeps crim- 
inis.”27 

"/« pari materia” Upon the same matter or sub¬ 
ject.2 8 The phrase is applied particularly to stat¬ 
utes or general laws, usually enacted at different 
times but with reference to the same subject mat¬ 
ter, that is, statutes which relate to the same per¬ 
son or thing, or to the same class of persons or 
things, and which are not in substance inconsistent 
with each other.29 

Such statutes and their interpretation will be 
more fully discussed in the C.J.S. title Statutes §§ 
366-369, also 59 C.J. p 1042 note 24-p 1068 note 4. 

perpetuam ret memoriam” In perpetual 
memory of a matter, that is, for preserving a rec¬ 
ord of a matter; the phrase is commonly applied 
to depositions taken in order to preserve the testi¬ 
mony of a deponent.?® 


15. Pa.—Plinn v. Sonman Shaft 
Coal Co.. 23 A.2d 626. 627. 163 Pa. 
Super. 76, citing Oorpaa Juiis— 
Penovich v. Bethlehem Mines Cor¬ 
poration. 200 A. 122. 123. 131 Pa. 
Super. 351, ciUng Coipu* ImAm. 

31 CJ. p 368 note 77 [a] (2). 
lai U.S.—Miller v. XT. S., aaA.Ark., 
123 P.2d 715, 717. 

17- Black li.D. 

So applied in Howell v. Ackerman, 
11 S.W. 819, 820, 39 Ky. 22, 11 Ky.L. 
261. 

18. Black L.D. 

See also Appeal and Error $ 1289. 

19. Mass.—^Booth v. Commonwealth, 
7 Mete. 285, 287. 

20. Black Li.D. 

Applied l3L 

Conn.—Mitchell v. Warner, 5 Conn. 
497, 506. 

Mass.—Clark v. Swift, 3 Mete. 890, 
394. 

21. Black Ii.D. 

22. Ohio.—^Pirst Federal Savings & 
Loan Ass*n v. Ansell. 41 H.E.2d 
420, 423, 68 Ohio App. 369. 

See generally Contracts §§ 272, 274. 
Parties li41d ^ pazl deUcto’* 

H.T.—^Furman v. Furman, 34 N.Y.S. 

2d 699, 704, 178 Misc. 582. 

23; Va.—^Waller v. Eanes* Adm'r, 
167 S.E. 721, 724, 166 Va. 389. 

24, Held not pad delloto” 

XI.S_^Roseni)erg v. Hano, C.C.A.Pa., 

121 F.2d 818, 822. 

Ala.—^Van Antwerp v. Van Antwerp, 
6 So.2d 73, 79, 242 Ala. 92. 
OaL^McAlllster v. Drapeau, 92 P. 
2d^911. 916, 14 CaL2d 102, 126 A.L. 

R. 800. 


Fla.—Shaw v. Fletcher, 188 So. 136, 
136, 137 Fla. 619. 

Ind,—^Lane v. Gugsell, App., 47 N. 
R2d 835, 837. 

Ky.—^Hiddleshoro Home Telephone 
Co. V. Louisville & N. R. Co., 284 

S. W. 104, 107, 214 Ky. 822. 

Mass.—^Hollywood Barbecue Co. v. 

Morse, 60 N.E.2d 65, 66, 314 Mass. 
368. 

N.C.—^Pinniz v. Maryland Casualty 
Co., 200 S.B. 874, 880, 214 N.O 760, 
121 A.L.R. 871. 

N.D.—Lyons v. Otter Tail Power Co., 
297 N.W. 691, 693, 70 N.D. 681. 
Ohio.—First Federal Savings & Loan 
Ass'n V. Ansell, 41 N.B.2d 420, 423, 
68 Ohio App. 369. 

Okl.—^Mashunkashey v. Mashunkash- 
ey, 113 P.2d 190, 191, 189 Okl. 60. 
Or.—Oregon & Western Colonization 
Co. V. Johnson, 102 P.2d 928, 936, 
164 Or. 517. 

Tenn.—State ex rel. v. Holston Trust 
Co., 79 S.W.2d 1012, 1017, 168 Tenn. 
646. 

31 C,J. p 358 note 83 

25. Tenn.—State ex rel. v. Holston 
Trust Co., 79 S.W.2d 1012, 1017, 168 
Tenn. 646. 

Wash.—^Rozell v. Vansyckle, 89 P. 
270, 272, 11 Wash. 79. 

26. N.J.—^Ryan v. Motor Credit Co., 
23 A.2d 607, 617, 130 N.J.Bq. 631. 

27. N.T.—^Furman v. Furman, 34 N. 

T. S.2d 699, 704, 178 Mlsc. 582. 

Dlfferenoe stated 

A person who is ‘7n pari delicto" 
with another differs from a "parti¬ 
ceps crlmlnis" in that the former 
term always Includes the latter but 
the latter does not always include 
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the former.—^Ryan v. Motor Credit 
Co., 23 A.2d 607, 619, 130 N.J.Eu. 
531. 

2& - S.C.—State V. Liggett & Myers 
Tobacco Co., 172 S.E. 867, 864, 171 
S.C. 511. 

*‘Pad’ and “slmiTis*^ contrasted 
"The word par [in the term In 
pari materia'] must not be confound¬ 
ed with the term similis. It is used 
in opposition to it, as in the expres¬ 
sion 'magis pares sunt quam stm%les;* 
intimating not likeness merely, but 
identity." 

Conn.—^United Seo. v. Eagle Bank, 7 
Conn. 456, 469. 

N.Y.—^Waterford & Whitehall Turn¬ 
pike V. People, 9 Barb. 161, 169. 

29. CaJ.—Old Homestead Bakery v. 
Marsh, 242 P. 749, 768, 76 CahApp. 
247—^McGrath v. Kaelin, 226 P. 34, 
36, 66 Cal.App. 41. 

Iowa.—^Fitzgerald v. State, 260 N.W. 

681, 683, 220 Iowa 547. 

Ky.—^Dunlap v. Littell, 255 S.W. 280, 
282, 200 Ky. 695. 

Md.—^Applestein v. Osborne, 143 A. 

666, 672, 166 Md. 40. 

Mich.—^Palmer v. State Land Office 
Board. 8 N.W.2d 664, 667, 304 

Mich. 628—^Rathbun v. State, 280 
N.W. 36, 48, 284 Mich. 621. 
Mont.—^In re Clark's Estate, Mont., 
74 P.2d 401, 406, 106 Mont 401, 
114 A4]L.R 496. 

sa Black L.D. 

Applied in Richter v. Jerome, 6 8 
Ct 1162, 416 U.S. 66. 66. 29 L.Bd. 346 
—31 C,J. p 358 note' 86. 

Bills to perpetuate testimony see 
Depositions $$ 23, 24 ' 
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posse/* Capable of being; in germ; said of 
■what may possibly be, as opposed to what is “in 
^sse” or actual being; hence in possibility, not in 
actual existenee.31 

prcBsenti/' At the present time, used in con¬ 
tradistinction or opposition to ^‘in futuro.”^^ 

'Vn re/^ In the aftair, or thing; also in the mat¬ 
ter of.33 

rem** and personam/* Terms used to 
classify actions or proceedings, as discussed gener¬ 
ally see Actions § 52; and for references to par¬ 
ticular actions or proceedings “in rem’^ or “in per¬ 
sonam,” and to “judgments in rem or in personam” 
and to “rights in rem” see 31 C.J. p 358 note 87 
and consult the Descriptive-Word Index. 

“Jn solido** or “/n solidum/* In civil law, as a 
whole; for the whole; an obligation “in solido” is 
one where each of the several obligors is liable for 
the whole, that is, it is joint and several.^^ 

''In solo/* In the soil; in, or on, the ground.35 

"/n siaiu quo/* Defined generally as meaning in 
the condition in which a person or thing was for- 
merly.36 The phrase is of frequent application in 
cases of avoidance, cancellation, or rescission of 
particular contracts and, so used, it has been 
held to mean being placed in the sanobe position in 


which a party was at the time of the inception 
of the contract which is sought to be avoided or 
rescinded,38 and to imply the restoration of the par¬ 
ty injured to a condition as near as possible to that 
which existed prior to the making of the contraet.^3 
The principle is more fully discussed in such C.J.S 
titles as Cancellation of Instruments § 44; Con¬ 
tracts § 439; Corporations § 332 b; Infants § 75, 
also 31 C.J. p 1069 note 48-p 1071 note 74; Sales 
§§ 107, 418, 503, also 55 C.J. p 277 note 77-p 285 
note 2, p 927 note 83-p 928 note 96, p 1090 note 77- 
p 1092 note 10; and Vendor and Pinrchaser §§ 137, 
170, 561, 580, also 66 C.J. p 761 note 68-p 767 note 
46, p 818 note 28-p 824 note 18, p 1510 note 6-p 
1513 note 43, p 1555 note 24-p 1556 note 30. 

"In stirpes/* According to the roots.^® The 
more usual form is “per stirpes,” q. v. It is used 
in the law of descent or succession, as meaning ac¬ 
cording to the root or stocks; by representation; 
as distinguished from succession “in capita” or ‘^er 
capita.”4i 

See specifically the C.J.S. titles Descent and Dis¬ 
tribution § 23, in cases of intestate succession; and 
Wills §§ 707-716, also 69 C.J. p 287 note 30-p 297 
note 96, applied to testamentary distribution. 

"Jn terrorem/* In terror, or warning; by way of 
threat.^2 term is applied to gifts or legacies 


Similar plirasa 

“In perpetuum rei testimonium,” In 
perpetual testimony a matter; for 
the purpose of declaring and set¬ 
tling a thing forever.—^Black LuD., 
citing 1 Blackstone Comm, p 86. 

31. La.—Guidry v. Caire, 160 So. 622, 
624, 625, 181 La. 895. 

32. Black L.D. 

So construed 

(1) With reference to land grants. 

U.S.—Van Wyck v. Blnevals, Neh., 

1 act 336, 337, 106 U.S. 360, 27 L. 
Bid. 201. 

La—Standard Oil Co. of Louisiana v. 
Allison, 200 So. 273, 276, 196 La 
838. 

(2) With reference to grant of pipe 
line right of way.—^Richardson v. 
Midwest Refining Co„ 270 P. 154, 161, 
39 Wyo. 58. 

(3) With reference to a judgment 
sustaining grounds of demurrer to a 
petition, unless amended.—^American 
Oil Co. V. Roper, 14 S.B.2d 145, 148, 
64 GaApp. 743. 

33. Black L.D. 

Phrases using other fonns of ‘^res” 
<1) “In rebus,” in things, in cases, 
or in matters.-^yclopedic L.D. 

(2) “In rei exemplum/' by way of 
exampla—^Tayler Jm Glosa ^ < 

''<3) rerum naciura,” in the na¬ 


ture of things; in the realm of ac- : 
tuallty; in existence.—^Black L.D. 

(4) “A right *in re.* ”—Villanueva 

V. Claustro, 23 Philippine 54, 57. 

34, La—^Rusca & Cunningham v. 
Hammett, App., 195 So. 642, 643— 
George T. Bishop, Inc., v. Jones, 
136 So. 101, 102, 17 LaApp. 410. 

fil 2 ullarly expressed 
U.S.—^Henderson v. Wadsworth, Ky., 
6 S.Ct 40. 44, 115 U.S. 264, *29 L. 
EJd. 377. 

La—^Roppolo V. Pick, App., 4 So.2d 
839, 844. 

•34. C.J. p 359 note 88. 

parte sive in solidum” 

For a part or for the whola— 
Black L.D. 

35. Black L.D. 

Used with other words 

(1) “In alleno solo” or “in solo 
alieno,” in another’s land or ground. 
—^Black L.D. 

(2) “In pacato solo,” in a country 
which, is at peace.—^Black L.D. 

(•3) “In solo proprio,” in ope’s own 
ground.—^Black L.D. 

33. Anderson L.D. 

37. Iowa—^Kunde v. O'Brian, 243 

W. 594, 596, 214 Iowa 921. 

31 C.J.>p.359 note 89. ^ 
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33. N.M.—Gottwald v. Weeks, 63 P. 

2d 637, 538, 41 N.M. 18. 

Okl.—Edwards v. Miller, 228 P. 1105, 
1107, 102 Okl. 189. 

31 C.J. p 359 note 89 [a]. 

39. Iowa—Kunde v. O’Brlan, .243 N. 
W. 594, 59'6, 214 Iowa 921—Rick¬ 
man V. Houck, 184 N.W. 657, 661, 
192 Iowa 340. 

B el a t e s to rights rather then par. 
ties 

The requirement that the parties 
should be placed as nearly as pos¬ 
sible “in statu quo,” means, not that 
they themselves are to be restored 
to the situation existing before they 
entered into the contract, but that 
their rights with respect to the 
property forming the subject-mat¬ 
ter thereof shall be placed in “statu 
quo.”—Carpenter v. Mason, 193 N.W. 
973, 974, 181 Wis. 114. 

4a Ill.—Simpson v. Simpson, 4 N. 
B. 137, 138, 7 N.B. 287, 114 HL 
603. 

41. Black L.D. 

42. Black L.D. 

^Used witii other words 
' terrorem populi,” literally “To 
the terror of the people.” A techni¬ 
cal phrase sometimes necessary In 
indictments for riots.—^Black L.B. 
See the CXJ.S. title Riot S 20, also 
I 54 C.J. p 836 notes 18, 19. 
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given on condition subsequent, because it is said 
that the possibility of losing the gift tends to in¬ 
spire fear or dread.'*^ 

Such conditions ^‘in terrorem” are discussed in 
the CJ.S. title Wills § 992, also 69 C.J. p 672 note 
5-p 673 note 19. 

transitu/* During the transit, or removal 
from one place to another in transit; on the Tray 
or passage; \rhile passing from one person or place 


to another; on the voyage.^5 

It is sometimes equivalent to ^^in itinere” see su¬ 
pra note 6. 

The right of stoppage “in transitu” is discussed 
in the C.J.S. title Sales §§ 403-411, also 66 C.J. p 
907 note 95-p 919 note 43. 

Other Latin phrases employing “in” are listed in 
the note.46 Numerous other Latin phrases, using 


43. N.Y.—In re Andrus* Will, 281 

N.Y.S. 831, 845. 156 Misc 268. 

Va,—Phillips V. Ferguson, 8 S.E 241, 

242, 85 Va. 509, 17 Am.S.R. 78, 1 

Ii.R.A. 837. 

C^Til law deiivation 

The rule “in terrorem** was de¬ 
rived from the civil law and is that 
a condition subsequent which is 
against public policy, public decen¬ 
cy, OP good manners will be treated 
as in terrorem unless there is a spe¬ 
cific devise over. In adopting it, 
the English and American courts 
have stricken out that part relating 
to good manners.—^In re Alexander’s 
Estate, 19 A.2d 374. 375. 341 Pa. 471 j 
—In re Carr’s Estate, '22 A, 18, 138 I 
Pa. 352. 36'5. i 

44:- Bouvier L«.D. 

45. Black L.0. 

The phrase has been applied in 
Passenger Cases, Mass, and N. Y., 7 
How., U.S., 283, 623, 12 L-Ed. 702— 
31 O.J. p 360 note 93. 

45. Phrases coastmed 

(1) “In adversum,” against an ad¬ 
verse, unwilling, or resisting party. 
—Black L.D. 

(2) ’Tn amblguo,” In doubt— 
Black LuD. 

(3) ‘Tn banco,” in banc or bank; 
in the bench, the term being applied 
to proceedings in the court in bank, 
as distinguished from “at nisi 
pnus;” also, in the English court -of 
common bench.—^Black L.D. See 
also Banc, Banco, Bancus, and Bank 
8 C.J.S. p 384 notes 96, 2, 5, 6, p S8o 
notes 29, 34. 

(4) “In camera” see 12 C.J.S. p 
888 note 12. 

(5) “In capita,” to the heads: by 
heads or polls.—^Black L.0. 

(6) “In commendam,” literally “in 
commendation;” the term applied in 
Louisiana to a limited partnership, 
answering to the French “en com¬ 
mandite.”—^Black L.D. Limited 
partnership defined see the C.J.S. ti¬ 
tle Partnership § 1, also 47 C.J. p 
644 notes 27-39. 

<7) “In conventionlbus,” in agree¬ 
ments; or covenants.—Tayler L. 
Gloss. 

(8) “In corpore,” in a material 
thing or object; in body or sub¬ 
stance.—^Black L.D. 


(9) “In custodia legis” see 25 C. 
J.S. p 68 note 54-p 69 note 59. 

(10) “In delicto,” distinguished I 
from “in pari delicto,” see supra p 
490 note 25; and defined as meaning 
in fault.—Black L.D. 

('ll) “In est de Jure,” it is implied 
of right or by law.—Black L D. 

(12) “In extenso,” at full length; 
from beginning to end, leaving out 
nothing; in extension.—Black L.D. 

(13) “In facto,” in deed; in fact; 
as in the expression “In facto dicit,” 
in fact [lie] says.—^Black L.D., cit¬ 
ing Sexton V. Miles, 1 Salk. 22, 91, 
Reprint 21. 

(14) “In favorem vitce,” in favor 
of life.—Black L.D. Applied in 
State V. Grant, 19 S.R2d 538, 648, 
199 S.C. 412. 

(15) “In fieri,” in being made; In 
process of formation or develop¬ 
ment; hence, incomplete or in¬ 
choate.—^Black L.0. Applied in Sul¬ 
livan V. Board of Education of City 
of New York, 34 N.Y,S.2d 900, 901, 
2-64 App.Div. 207. 

(16) “In fine,” at the end; used, 
in references, to indicate that the 
passage cited is at the end of a 
book, chapter, section, etc,—Black L. 
D. 

(17) “In flagrante delicto,” in the 
commission of crime.—^Tayler L. 
Gloss. 

(18) “In forma paupens” see 
Forma 37 0,J.S. p 114 note 58; also 
Appeal and E*ror §§ 521-525 and 
Costs §§ 146-157. 

(19) “In fraudem creditorum,” In 
fraud of creditors; with intent to 
defraud creditors.—Black L.D. 

(20) “In fraudem legis,” in fraud 
of the law; with the intent or view 
of evading the law.—Black L.D., cit¬ 
ing Jackson y. Jackson, 1 Johns., N. 
Y., 424, 432. 

021) “In future,” in future; at a 
future time; the opposite of “in 
prsesenti.”—^Black L.D., citing 2 
Blackstone Comm, pp 166, 175. 

(-22) “In genere,” in kind; in the 
same genus or class; the same in 
quantity and quality, but not indi¬ 
vidually the same. In the Roman 
law, things which might be given or 
restored in genere were distin¬ 
guished from such as should be giv¬ 
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en or restored in specie, that Is, 
identically.—Black L.D. 

(23) “In gremio legis” see Gremi- 
um 38 C.J.S. p 1077 note 70. 

(24) “In haec verba,” In these 
words; in the same words.—^Black 
L.D. 

(25) “In initialibus,” in the pre¬ 
liminaries; it is applied in Scotch 
practice to the preliminary examina¬ 
tion of a witness as to the following 
points; Whether he knows the par¬ 
ties, or bears ill will to either of 
them, or has received any reward or 
promise of reward for what he may 
say, or can lose or gain by the cause, 
or has been told by any person what 
to say. If the witness answers these 
questions satisfactorily, he is then 
examined “in causa,” in the cause.— 
Black L.D. 

(26) “In judicio,” distinguished 
from “m jure” see supra note 9, a. i 
defined in Roman law, as in the 
course of an actual trial; before a 
Judge (Judex), the second stage of 
an action, comprising the investiga¬ 
tion and trial of the facts.—^Black 
L.D. 

(27) “In liberam elemosinam,” in 
free alms; land given for a chari¬ 
table motive was said to be so given. 
—^Black L.D. 

(28) “In medlas res,” Into the 
heart of the subject, without preface 
OP introduction.—Black L.D. 

(29) “In nitiori sensu,” in the 
milder sense: in the less aggrravated 
acceptation; ^as used in actions of 
slander, it was formerly the rule 
that, if the words alleged would ad¬ 
mit of two constructions, they 
should be taken in the less injurious 
and defamatory sense, or in mitiori 
sensu.—^Black L.D. 

(•30) “In mora,” literally, “in de¬ 
lay.” hence, m default; in the civil 
law, a borrower who omits or re¬ 
fuses to return the thing lent at the 
proper time is said to be “in mora;” 
and in Scotch law, a creditor who 
has begun without completing dili¬ 
gence necessary for attaching the 
property of his debtor is said to be 
“In mora.”—Black L.D. 

(31) “In mortua manu,” property 
owned by religious societies was 
said to be held in mortua manu, or 



42 C.J.S. 


IN—INACCESSIBLE 


"in/’ defined by lexicographers, are listed in 31 C. 
J. p 355 note 56. 

INABILITY. Primarily, quality or state of being 
unable the state of being unable, physically, 
mentally, or morally hence incompetency,49 lack 
of ability, want of sufficient power, strength, re¬ 
sources, or capacity,®*^ lack of power, capacity or 
means, want of ability,^! without ability.52 Ina¬ 
bility ordinarily suggests an inherent lack of pow¬ 
er to perform the thing in question.53 Although it 
has been said that the word is not limited to mere 
physical inability, but that it includes any duty of 
paramount importance,®^ so that it may embrace 
disqualification or disability on account of interest 


in the subject matter of the action,®® or may result 
from permanent nonresidence,®® yet it has been 
held that neither mere absence®'^ nor pecuniary em¬ 
barrassment®® will necessarily constitute "inability” 
under particular circumstances. 

The term has been held to be as broad as, or S 3 m- 
onymous with, "incapacity;”®9 and distinguished 
from "lessened capacity.”®® 

Phrases employing the word are set out in the 
note.®i Other phrases as to which more recent 
adjudications have not been found see 31 C.J. p 369 
notes 46-52. 

INACCESSIBLE. Not accessible; not to be reach¬ 
ed, obtained, or approached.®^ 


in mortmain, since religious men 
were civiliter mortul.—Black L.D. 

(32) “In odium spol^atoris,” in ha¬ 
tred of a despoiler, robber, or wrong¬ 
doer.—Black Li.D. Applied in Arthur 
V. The Cassius, C.C.Mass., 1 F.Cas. 
No 564, 2 Story 81, 99. 

(33) “In prffisenti,” at the present 
time, used in contradistinction to “in 
futuro.**—Black Ij.D. 

(34) “In praprla persona,” in one's 
own proper person.—Black L.D. Ap¬ 
plied in Hartke v. Abbott, 6 P.2d 678, 
679, 119 Cal.App. 439. 

(35) “In simili materia,” dealing 
with the same or a kindred subject 
matter.—Black Li.D. 

(36) “In solutum,” as used in the 

civil law, the phrase means in pay¬ 
ment or satisfaction.—^Escriche Dic- 
cionario. I 

(37) “In termlnis terminantibus,” 
in terms of determination; exactly 
in point: in express or determinate 
terms.—Black L.D., citing Metcalfe's 
Case, 11 Coke 3 8a, 40b, 77 Reprint 
1193. 

(3J8) “In totidem verbis,” in, so 
many words.—Tayler L.Gloss. 

(39) “In to to,” in the whole; 
wholly; completely; as the award 
is void “in toto.”—Black L.D. 

(40) “In vadio,” in gage or pledge. 
—Black Li.D. 

(41) “In vinculis,” distinguished 
from “in pari delicto” see supra p 
490 note 26; and defined as meaning 
in chains; in actual custody.—^Black 
LD. 

47. U.S.—Massachusetts Protective 
Ass’n V. Lewis, C.C.A.Pa., 73 F.2d 
952. 958. 

Okl.—Richardson v, Beidleman, 126 
P. 8-16, 818, 33 Okl. 463. 

4a N.T.—People v. Fielding, 55 N. 
T.S 530, 537, 36 APP.Div. 401. 

49. Kan.—^Armstrong v. Union 
School Dist No. 1, 28 Kan. 245, 
249. 

S3. U.S.—Massachusetts Protective 


Ass’n V. Lewis, C.C.A.P€U, 72 F.2d 
952, 956. 

5L N.T.—People v. Fielding, 65 N. 
T.S. 630, 537, *36 App.Div. 401. 

52. Tex.—^Houston & T. C. R. Co. v. 
Mexwell. 128 S.W. 160, 166, 61 Tex. 
Civ.App. 80. 

53. U.S.—Massachusetts Protective 
Ass'n V. Lewis, C C.A.Pa., 72 P.'2d 
952, 956. 

Specific applications 

(1) “Inability” of a person to ob¬ 
tain and hold employment ordinarily 
means that the person referred to 
is unable to perform the usual du¬ 
ties of whatever employment may be 
under consideration, in the manner 
that such duties are customarily 
performed by the average person en¬ 
gaged in such employment—Kinyon 
V. Kinyon, 71 S.W.2d 78, 82, 230 Mo. 
App, 623. 

(2) "Inability” of a ship to exe¬ 
cute or proceed on a service may 
fairly be taken to mean not only 
inability in respect of the tackle and 
hull of the ship, but also for want 
of a sufficient crew to navigate her. 
—Beatson v. Schank, 3 East 233, 
240, 102 Reprint 587. 

54. N.Y.—People v. Schirmer, 8 N. 
T.S. 76, 55 Hun 160, 162. 

55. Tex.—Riggins v. Richards, 77 S. 
W. 946, 948, 97 Tex. 229. 

59. Colo.—Webster v. Kautz, 123 P. 

139, 142, 22 Colo.App. 111. 

67- N.Y.—Matter of Munger, 41 N. 

T.S. 882, 884, 10 App.Div. 347. 

58. Eng.—Reg. v. Owen, 15 Q B. 476, 
485, 69 B.aL. 475, 117 Reprint 639. 

69. N.Y,—^Matter of Munger, 41 N. 

T.S. 882, 884, 10 App.Div. 347^ 
Ohio.—Godbey v. Godbey, 44 N.E.2d 
810, 812, 70 Ohio App. 460. 

ea Tex.—Houston & T. C. R. Oo. v. 
Maxwell, 128 S.W. 160, 166, 61 Tex. 
Civ.App. 80. 

61. Phrases ccnstmed 

(1) “Inability to labor,” as distin¬ 
guished from “diminished capacity 
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to labor” see 26 C.J.S. p 131‘3 note 
19 

(2) “Inability to meet obliga- 
tions.'»—In re Cook, aC.A.111., 104 F. 
2d 981, 984. 

(3) “Inability to pay debts as they 
mature.”—In re Corcoran Irr. Dist., 
DC.Cal., 27 F.Supp. 322, 3*25. 

(4) “Inability to return to any 
employment,” as one of the elements 
of “total disability ”—^Kinyon v. 
Kinyon, 71 S.W.2d 78, 81, 230 Mo. 
App. 623. 

(5) “Inability to work.” 

Conn.—Clini v. New Haven Brewing 
Co., 177 A. 746, 747, 119 Conn. 566. 
Tex.—Houston & T. C. R Co. v. Max¬ 
well, 128 S.W. 160, 165, 166, 61 
Tex.Civ.App. 80. 

(6) “Mere inability,” as distin¬ 
guished from “disability” see 26 C 
J.S. p 1323 note 67. 

(7) “Physical inability” as relat¬ 
ing to Inability to perform labor.— 
Kane v. Chicago, B. & Q R Co, 132 
N.W. 920, 921, 90 Neb. 112, 36 LR. 
A,N.S., 1146, Ann.Cas.l913A 764— 
Keith V. Chicago, B. & Q Ry., 116 
N.W. 957, 959, 8*2 Neb. 12, 23 D.R.A., 
N.S., '352, 130 Am.S.R. 655. 

(8) “Trustee's inability to act,” 
held to include insolvency of trus¬ 
tee.—State ex rel. Banister v. (3ant- 
ley, 62 S.W.2d 397, 399. 330 Mo. 943. 
62. Webster New IntD. 

Phrases construed 

(1) “Inaccessible on account of 
ice.”—Steamship Knutsford, Ltd. v. 
Tillmanns, 1908, A.C. 406, 407. 

(2) “Inaccessible place.”—^Louis¬ 
ville & N. R. Co. V. Vaughn, 166 S.W. 
2d 43, 45, 292 Ky. 120. 

(3) “Inaccessible to process.”— 
Loveman v. McQueen, 82 So. 530, 
534, 203 Ala. 230. 

(4) “Inaccessible witness" or “in¬ 
accessible witnesses.”—Brooks v. 
State, 26 S.E.*2d 549, 552, >69 GaApp. 
697—Brewer v. Commercial Credit 
Co., 17 S.E.2d 243, 244, 66 Ga.App. 
138—^Norris v. State, 198 S.B. 714, 



lyACCVRACY—INADEQUATE 


INACCXJBACY. Want of accuracy; also that 
which is inaccurate, a defect, an error, a fault, a 
inistake.®^ 

The word has been compared with "ambiguity^’ 
see 3 CJ.S. p 1034 note 18; and contrasted with 
^^omission.”®^ 

INAOCUEATE. Inexact; not accurate; hence, in¬ 
correct, erroneous.®5 

IN ACTION. See In ante p 483 note 82 (2). 

INACTION. Forbearance from labor; idleness; 
inertness; lack of action or activity,®® as, for ex¬ 
ample, inaction by congress in a matter relating to 
interstate commerce being equivalent to a declara¬ 
tion that, in that respect, interstate commerce shall 
remain free and irntrammeled.®*^ 

IN AOTIS POBMOIS COLLEOn SITE OOEPO- 
BIS AMCXJJUS COEPOEATI CONSENSUS 
EST VOLUNTAS MULTORUM AD QUOS 
RES PERTINBT SDIUL JUNOTA68 


42 C.J.S. 

INADEQUACY. Quality or state of being inade¬ 
quate ; insufaeiency.6® 

“Inadequacy” has been contrasted with “illegali¬ 
ty” see ante p 383 note 22, and "invalidity.”70 

Phrases in which the word occurs are set out in 
the note.71 

INADEQUATE. Not adequate; insufficient; de¬ 
ficient; 72 disproportionate; lacking in effectiveness 
or in conformity to a prescribed standard or meas- 
ure.72 Used with reference to appliances, it may 
indicate or signify “insufficiency” or “lack” of ap- 
pliances.74 

It is the antonym of “adequate” see 1 C.J.S. p 
1463 note 26. 

*^Inadeqtiate price** The phrase is employed to 
indicate a want of sufficient consideration for a 
thing sold, or such a price as, under ordinary cir¬ 
cumstances, would be insufficient; or, in other 
words, that the amount paid for goods is less than 
they are worth, under ordinary eircumstances.75 It 
means simply an inequality between the value of 
property and the price paid for it.78 


58 Ga.App. «99—J31 C.J. p 869 note 
54. See also Criminal Law §§ 892- 
896; Evidence 5§ 89*1-396, admissi¬ 
bility of former evidence where wit¬ 
ness la inaccessible, 
aa. Century D. 

64. Mass.—^Marshall r. City of 
Oambrid^re, 38 N‘.E.2d 59, 310 Mass. 
822. 

65. Webster New Int.D. 

Phrase ooiurtmed 

‘^Inaccurate description."—Retina 
V. Coward. 16 Q.B, 819. 826, 71 E.a 
I*. 819, 117 Reprint 1096—Rogers v. 
Lewis, 7 CB.N.S. .39, 97 E.C.L.. 29, 
141 Reprint 724. 

68. Webster New IntD. 

67. Md.—^Hart v. State, 60 A, 457, 
460. 100 Md. 595. 

66 . A maxim meaning "In public 
acts of a college or of any Incorpo¬ 
rated body the Joint will of the ma¬ 
jority of those to whom the matter 
belongs is the consent."—^Morgan 
Leg.Max. 

€8. Webster New IntD. 

TO. Cat—Chadwick v. Ohadwlek, 
273 P. 86. 90, 95 Cal.App. 690. 

71. Phrases oonstrosd 

. (1) “Inadeauacy amounting to 
lack of consideration."—Selig v. 
Werring, *253 N.Y.S. 158, 161, 233 
App.Div. 371. 

(2) "Inadeauacy of consideration" 
see the CXJ.S. titles Assignments $ 
70; Bills and Notes S 647 c; Can¬ 
cellation of Instruments $ 23; Com¬ 
promise and Settlement S 37;* Con¬ 


tracts §1 1*27, 128, 154 note 22, §§ 
188, 419, 584 notes 59, 60, and S 605 
note 34; Deeds §§ 20, 54 e, 58 notes 
31, 32, SS 80, 62 a notes 62-64; Fraud¬ 
ulent Conveyances §§ 81 a, 105 b (1), 
128 c, i58; Husband and Wife 9$ 38, 
91, 136; liandlord and Tenant 9 310, 
also 35 C-jr. p 1146 notes 45-47; 
Release 9 37, also 53 C.J. p T223 note 
40-p 1324 note 44; Specific Perform¬ 
ance 99 39, 40, also 58 C.J. p 948 note 
31—p 950 note 60, p 955 note 82; 
Vendor and Purchaser §9 48, 71, T30, 
158, also 66 C.J. p 554 note 76—p 566 
note 82, p 629 note 6, p 747 note 
83-p 749 note 8, p 800 notes 28-31. 

(3) "Inadeauacy of price." 

Iowa*—^Myers v. Fultz, 100 N.W. *351, 
*353, 134 Iowa 437. 

Wyo.—Black v. Beagle, 1*39 P.2d 439, 
443. 

31 C.J. p 869 note 61. 

See also the C.J.S. titles Assign¬ 
ments for Benefit of Creditors 9 
209 note 12; Bills and Notes 9 
327; Husband and Wife § 136; 
Sales 99 19, *289, also 55 C.J. p 72 
notes 84-92, p 612 notes 40-49. 

(4) 'Tnsdequacy of remedy At 
law."—Cruickshank v. Bidwell. 20 S. 

j Ct 280, 288, 176 U.S. 73, 44 LuBd. 377 
—31 C.J. p 369 note 62. See gener¬ 
ally Faulty 9 19 et seq. 

<6) "Inadequacy of remedy by 
damages."—Western Union Tel. Co. 
V. Rogers, 11 A. 13, 16, 42 N.J.Bq. 
'311. See also Bquity § 27. 

(6) "Inadequacy or adequacy of 
remedy," construed or discussed in 
various coimectlons, see the C.J.S. ti- 
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ties Cancellation of Instruments 99 
8-13; Certiorari §§ 13, *87, 39-41; 
Bquity 9 19 et seq; Fraudulent Con¬ 
veyances 99 320, 321, 330, 331; Ha¬ 
beas Corpus §§ 7, 8; Injunctions §§ 
25, -37, 40, 62, 60, 61, i80, 108, also 3*2 
C.J. p 67 note 32-p 67 note 11, p 85 
note 85-p 86 note 93, p 98 note '36-0) 
101 note 60, p 119 note '16-p 120 note 
19, p 132 note 64-p 138 note 94, p 
191 note 98-p 192 note 7, p 246 note 
4-p 246 note 15; Mandamus 99 17- 
29. also 38 C.J. p 568 note 71-p 570 
note 69; Ne Exeat 9 6, also 45 C.J. 
p 694 notes *78-84; Prohibition §9 
16, 16, also 50 C.J. p 681 note 70-p 
692 note 43; Quietingr Title 9 10, also 
5*1 C.J. p 143 note 24—p 147 note*64; 
Quo Warranto 9 15, also *51 C.J. p 
333 note 17-® 824 note *34; Receiv¬ 
ers 99 9, 10, also 58 C.J. p *25 note 
49-p 27 note 75; Reformation of In¬ 
struments 9 16, also 53 CJ. p 922 
note 22-p 923 note iS8; Specific Per¬ 
formance 99 6-8, also 68 C,J. p 862 
note '3-p 855 note 46. 

(7) "Mere inadequacy of price."— 
Odell V. Cox, 90 P. 194, 196, 161 Cal. 
•70. 

72. Webster New IntD. 

73. Black L.D. 

74. U.S.—^Bryson v. Gallo, Ohio, 180 
W, 70, 74, 103 C.C.A. 424. 

76. Mo.—State v. Purcell, *33 S.W. 

13, 14, 131 Mo. 312. 

Se^ also ante note 71 (8). 

73. Tex.—Crow v. Thompson, Civ. 
App., 131 S.W.2d 1064, 1069. 



42 C.J.S. 


INADEQUATE-^INADVERTENCE OB INADVERTENCY 


Other phrases employing the -word are set out in 
the note.'*'? 

INADMISSIBLE. That which, under the estab¬ 
lished rules of law, cannot be admitted or received; 
for example, parol evidence to contradict a writ¬ 
ten contract.’?^ The word is of peculiar applica¬ 
tion in the law of evidence and the principles re¬ 
lating to the admissibility and inadmissibility of 
evidence are treated in Criminal Law § 530 et seq, 
and Evidence § 158 et seq. 

INADVERTENCE or INADVERTENCY. A word 
of broad meaning.'?^ 

As a quality or state, it has been defined as the 
quality of being inadvertent carelessness 
heedlessness;S2 inattention;S3 lack of heedfulness 
or attentivenessneglect;S5 negligence; want of 
care;S3 want of care or eireumspection.S7 

As an act, event, or occurrence, it has been de¬ 
fined as meaning an involuntary accident ;S8 an 
oversight,S3 mistake, or fault from negligence 


the effect of inattention, or a result of careless¬ 
ness and, more specifically, the failure of a per¬ 
son to pay careful and prudent attention to the 
progress of a negotiation, or a proceeding in court, 
by which his rights may be affected, being so used 
chiefly in statutory enumerations of the grounds 
on which a judgment or decree may be vacated or 
set aside,^2 discussed in the C.J.S. title Judg¬ 
ments § 280, also 34 C.J. p 296 note 3-p 318 note 
54, or a new trial granted or refused as discussed 
in the C.J.S. title New Trial §§ 82, 94, 108, also 
46 C.J. p 215 note 87-p 217 note 13, p 232 notes 
51-53, p 258 note 76-p 259 note 84. 

The term is synonymous with ‘^carelessness” see 
Carelessness 12 C.J.S. p 1148 in Pocket Parts, “neg¬ 
ligence” see the C.J.S. title Negligence § 1, also 45 
C.J. p 633 note 60, and “thoughtlessness.”33 It is 
the antithesis of “fraudulent intent” see 37 C.J.S. 
p 837 note 24; and has been contrasted with, or 
distinguished from, “excusable neglect” see 33 C.J. 
S. p 116 note 67, “judicial error,”®* “mistake,”®^ 


77. Phrases oonstxaed 

(1) *'Inadeauate award** see Arbi¬ 
tration and Award 9 90. 

(2) '*lnadeq.iiate bond,** as badge 
of fraud, see Assignments for Bene¬ 
fit of Creditors § 96 note 49. 

<3) '^Inadequate consideration'* see 
the cross references ante note 71 
( 2 ). 

(4) "Inadequate damages'* see the 
C.J.S. titles Damages 9 - note 71, 99 
196-200; and New Trial 9 77, also 
46 C.J. p 207 note 8-p 214 note 72. 

(5) "Inadequate remedy" see the 
cross references ante note 71 (6). 

(6) “Ina4equate service or facili¬ 
ties."—Southern Pac. Co. v. Railroad 
Commn., 119 P. 727, 729, 60 Or. 400. 

78. Black L.D. 

79. U.S.—^American Automotoneer 
Co. V. Porter, Mich., •2«32 P, 456, 
460, 146 C.C.A. 450. 

SO. Ala.—Corona Coal Co. v. Sexton, 
105 So. 716, 717, 21 Ala.App. 51. 

31 C.J. p *370 note 83. 

81. Mont.—State ex rel. Clark v. 
District Court of Second Judicial 
Dist' in and for Silver Bow Coun¬ 
ty, 57 P.2d 809, 812, 102 Mont 227 
—State ex rel. Regis v. District 
Court of Second Judicial Dlst in 
and for Silver Bow County, 55 P. 
2d 1295, 1298, 102 Mont. 74—State 
ex ret Brophy v. District Court of 
Second Judicial Dist in and for 
Silver Bow County, 33 P.2d 266, 
269, 97 Mont 83. 

88. Ind.—Pein v. Miznerr, 84 N.B1. 

981, 983, 170 Ind. 659^ , t 
Tex.—San Antonio Brewing Assoc, v. 
Wolfshohl, Clv.App., 155 S.W. 644^ 
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83. Ala.—Corona Coal Co. v. Sexton, 
106 So. 716, 717, 21 Ala.App. 51. 

Mont—State v. District Court of 
Second Judicial District in and for 
Silver Bow County, 67 P.2d 809, 
812, 102 Mont 227—State ex ret 
Regis V. District Court of Second 
Judicial Dist in and for Silver 
Bow County, 65 P.2d 1295, 1298, 102 
Mont 74—State ex reL Brophy v. 
District Court of Second Judicial 
Dist* in and for Silver Bow County, 
33 P.2d 266, 269, 97* Mont 83. 

Tenn.—Cohen v. Noel, 104 S.‘W.2d 
1001, 1006, 21 Tenn.App. 61. 

Tex—Adamson v. Sethman, Civ.App., 
60 S.W.2d 822—St Paul Fire & 
Marine Ins. Co. v. Earnest, Civ. 
App., 293 S.W. 677, 684. 

31 C.J. p 370 note 79. 

84. Ala.—Corona Coal Co. v. Sexton, 
105 So. 716, 717, 21 Ala.App. 51. 

Tenn.—Cohen v. Noel, 104 S.W.2d 
1001, 1005, 21 Tenn.App. 51. 

31 C.J. p 370 note 80. 

85. Tex—Adamson v. Sethman, Civ. 
App., 60 aw.2d 822—St Paul Fire 
& Marine Ins. Co. v. Earnest Civ. 
App., 293'S.W. 677, 684. 

88. Ala.—Corona Coal Co. v. Sexton, 
105 So. 716, 717, 21 Ala.App. 61. 

Mont—State v. District Court of 
Second Judicial District in and 
for Silver Bow County, 57 P.2d 
809, 812, 102 Mont 227—State ex 
pel. Regis v. District Court of 
Second Judicial Dist in and for 
Silver Bow' County, 65 P,9d 1296, 
1298, .102 Mont 74-*-State ex rek 
Brophy y. District Court of Second 
Judicial Dist in «nd for Silver 
Bow County, 33 P.2d 266, 269, 97 
• Mont 83. 1 


Tenn.—Cohen v. Noel, 104 S.W.2d 
1001, 1006, 21 Tenn.App. 51. 

31 C.J. p 370 note 81. 

87. Ind.—Pein v. Miznerr, 84 N.E. 
981, 983, 170 Ind. 659. 

88 . Cal.—Dodge v. Ridenour, 62 Cal. 
263, 276. 

89. Ala.—Corona Coal Co. v. Sex¬ 
ton, 105 So. 716, 717, 21 Ala.App. 
61. 

CaL—^Dodge v. Ridenour, 62 Cal. 263, 
276. 

Mont—State v. District Court of 
Second Judicial District in and for 
Silver Bow County, 57 P.2d 809, 
812, 102 Mont 227—State ex rel. 
Regis V. District Court of Second 
Judicial Dist in and for Silver 
Bow County, 55 P.2d 1295, 1298, 
102 Mont. 74—State ex rel. Brophy 
V. District Court of Second Judicial 
Dist in and for Silver Bow Coun¬ 
ty, 33 P.2d 266, 269, 97 Mont 83. 

90l Ala.—Corona Coal Co. v. Sexton, 
106 So. 716, 717, 21 Ala.App. 61. 

Mont.—Greene v. Montana Brewing 
Co., 79 P. 693, 694, 32 Mont 102. 

91. Ala.—Corona Coal Co. v. Sex¬ 
ton, 105 So. 716, 717, 21 AlaA.pp. 51. 

81 C.J. p 370 notes 77, 82. 

92. Black L,D. 

93 . Tex—San Antonio Brewing 

Assoc. V. Wolfshohl, Civ.App., 155 
S.W. 644, 646. 

Caa.—Stevens v. Superior Court 
in and for San Joaquin County, 59 
P.2d 988, 990, 7 CaL2d 154. 

95. Eng.—^In re Piers, 1898, 1 Q.B. 
627, 631. 
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INABYERTENCE OR INADVEBTENCY—inalienability 42 C.J.S. 


“willful and “willfulness.”®"^ 

As one of the statutory grounds justifying reissue 
of a patent see the C.J.S. title Patents § 169, also 
48 C.J. p 200 note 60-p 202 note 71; and consult 
the Descriptive-Word Index for reference to other 
specific uses. 

Phrases employing the word are set out in the 
note.®® Other phrases as to which more recent ad¬ 
judications have not been found see 31 C.J. p 370 
notes 87-93. 

UNTADVEBTENT. Heedless; inattentive; negli¬ 
gent; not turning the mind to a matter.®® The 
term is used to express or signify inattention or 
negligence;! and has been specifically applied to 
the act of a patentee who fails to appreciate the 
part which certain elements play in the operation 
and value of the device he is describing.^ 

It has been held synonymous with “careless” see 
Careless 12 C.J.S, p 1147 in Pocket Parts; and has 
been distinguished from “willful”® 

INADVEETEHTLY. An adverb, derived from the 
word “inadvertence” or ‘finadverfcency,” and having 


a well defined and usually understood meaning.^ 
While it means by accident or mistake,® careless¬ 
ly,® heedlessly, in an inadvertent manner, inconsid¬ 
erately,*^ inattentively, negligently, or thoughtless- 
ly,8 yet the use of the word in a pleading has been 
held not to constitute necessarily an admission of 
negligence in the legal sense of that word.® 

The term is synonymous with “carelessly” see 
12 C.J.S. p 1147 note 94, and “negligently.”!® 
Phrases in which the word occurs are set out in 
the note.!! 

INr.ffiDIPIOATIO. Latin, in the civil law, build¬ 
ing on another's land with one’s own materials, or 
on one’s own land with another’s materials.!® 

IN.ffiDinOATUM SOLO OEDIT SOLO.!® 

IN Aa>IFIOnS LAPIS MALO POSITUS NON 
EST EEMOVENDUS.!4 

IN iBQUALI JUEE MELIOE EST CONDITIO 
POSSIDENTIS.!® 

INALIENABILITY. The state or quality of being 
inalienable.!® 


9G. Ind.—^Barr v. Chicasro» St. L. & 1 
P. 3EL Ck).. 87 N.R 814, 815, 10 Ind. | 
App. 438. 

68 ajr. p 278 note 57 [a]. 

97. Ind.—^Barr v. Chicago, St L. & 
P. R Co.. 87 N.ES. 814, 815, 10 Ind. 
App. 483. 

S.C.—Talbert v. Charleston & W. C. 
R, 55 S.B. 188, 139, 75 S.C. 136. 

98. Phrases construed 

(1) **By inadvertence or mistake," 
as distinguished from **willfuL”— 
"Wood V. Weaver, 92 S.B. 1001, 1004. 
121 Va. 250—68 C.J. p 278 note 57. 

(2) ‘Tnadvertence, accident or mis¬ 
take.”—^In re Smyser, Cust & Pat 
App.. 186 P.2d 747, 761—81 CJ. p 370 
note 87. 

<3) "Through inadvertence” dis¬ 
tinguished from "willfully."—Wln- 
dom V. State. 119 S.W, 309, 66 Tex. 
Cr. 198. 

(4) "Through inadvertence or mis¬ 
take” and "through mistake or in¬ 
advertence” both distinguished from 
'Willfully.” 

Iowa.—^B^ller v. Chicago & N. W. R 
Co.. 81 Iowa 187, 204. 

Tex.—Garza v. State, Cr., 47 S.W. 
983. 

99. Webster New IntD. 

Phrase construed 

‘inadvertent omission.”—^Light v. 
Toledo, St U & W. R Co., I>.C.Ohio, 
208 F. 158, 160. 

1. Mo.—^Brown v. Southwestern Bell 
Telephone Co., App., 274 S.W. 876, 
879. 


9. TJ.S.—^American Automotoneer Co. 
V. Porter. Mich., 232 P. 456, 460, 
146 aCA, 450. 

See also the C.XS. title Patents § 
169. and 48 C.J. p 200 note 60-p 
202 note 71. 

3. Ark.—^New Union Coal Co. v. 

Walker, 31 S.W.2d 763, 766, 182 

Ark. 460. 

4. Ind.—^Peln v, Mlznerr, 84 N.B. 

*981, 983, .170 Ind. 659. 

5. Tex:—^Bx parte Copeland, 91 S. 
j W.2d 700, 701, 180 Tex.Cr. 69. 

6. Ind.—^Pein v. Miznerr, 84 N.E. 

I 981, 983, 170 Ind. 659. 

Tenn.—State ex rel. Cupp v. Maples, 
122 S.W.2d 450, 451, 174 Tenn. 27. 

17. Ind.—Pein v. Miznerr, 84 N.B. 

981, 983, 170 Ind. 659. 

& Tenn.—State ex rel. Cupp v. 
Maples, 122 S.W.2d 450, 461, 174 
Tenn. 27, 

9. Iowa.—Cox V. City of Des Moines, 
7 N.W.2d 32, 34. 

10. Cal,—^Meyerstein v. Burke, 222 
P. 810, 811, 193 CaL 106. 

11 . Phrases construed 

(1) "'Deliberately,' 'inadvertently,' 
and hy mistake.'''—^Behr v, Connec¬ 
ticut Mut Lu Ins, Co.. C.C.Tenn., 4 
P. 357, 361, 2 Plipp. 692. 

(2) "Inadvertently drawn.”—^Pish- 
back V. Woodford, 1 J.J.Marsh. (Ky.) 
84, 87, 19 Ain.D. 65. 

[ (3) "Inadvertently omitted,” held 

I to describe a deletion resulting ffom 
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error and negligence.—^Meyerstein v, 
Burke. 222 P. 810, 193 CaL 105. 

19. Black L.D. 

13L A maxim meaning "Anything 
built on the ground belongs to the 
ground.”—^Morgan Leg. Max. 

14. A maxim meaning "A stone bad¬ 
ly placed In buildings is not to be 
removed.”—^Black L.D. 

Applied in Magdalen College Case, 
11 Coke 66b, 69a, 77 Reprint 1236. 

15. A maxim meaning "In a case of 
equal right the condition of the par¬ 
ty in possession is the better.”— 
Black L.D. 

Applied or explained in Krumbhaar 
V. YewdaU, 26 A. 219, 220, 168 Pa. 476 
—31 C.J. p 370 note 9 [a]. 
hSore ftreely reudered 

"Where the right is equal, the 
claim of the party in actual posses¬ 
sion shall prevail.”—^Broom Leg.Max. 

19. Century D. 

Associated with tax ezexnptiou 
In holding that income from in¬ 
alienable Indian lands wcus not sub¬ 
ject to Income taxes, since "inalien¬ 
ability^' means freedom from taxa¬ 
tion or interference in any way by 
the federal government, the court 
said: "In order to make this restric¬ 
tion against alienation properly ef¬ 
fective, it would seem that Inaliena¬ 
bility and nontaxabiUty should go 
hand in hand, at least until Congress 
clearly provides otherwise.—Colonial 
Trust Co. V. Lewellyn, D.C.P€l, 12 
P.2d 481, 484. 
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INALIENABLE. Not subject to alienation.17 A 
familiar term, commonly used with relation to the 
disposition of real estate,^* and construed as refer¬ 
ring to disposition by will as well as by convey¬ 
ance.^^ 

It has been compared with "inherent.”20 

Phrases employing the word are set out in the 
note.2i 

IN ALTA PEODITIONE NX7LLXJS POTEST ES¬ 
SE ACOESSOEIOS SED PEINOIPALIS SOL- 
UMM0D0.22 

IN ALTEENATIVIS ELEOTIO EST DEBITO- 

EIS.23 

IN AMBiaUA VOCE LEOIS EA POTIUS AG- 
CIPIENDA EST SIONIFIOATIO QUiE VITIO 
GAEET, PESSEETIM GXJM ETIAM VOLUN¬ 
TAS LEOIS EX HOG GOLLIOI POSSIT.24 

IN AMBiaUIS OASIBUS SEMPEE PEiESUMI- 
TUE PEO EEGE.25 

IN AMBiaUIS OEATIONIBUS M AXTME SEN- 
TENTIA SPEGTANDA EST EJUS QXH EAS 
PEOTULISSET.26 


IN AMBIGUO SEEMONE NON UTEUMQUE 
DIGIMUS SED ID DUNTAXAT QUOD VOL- 
UMUS.27 

IN ANOLIA NON EST INTEEEEaNUM.28 

INAPPEEGIABLE. Invaluable; not appreciable; 
too snatall to be perceived;22 not to be valued or es¬ 
timated; hence, of no consequence.^® 

INAPPEOPEIATE. Improper; unfit; unsuita- 
ble.2i 

It has been distinguished from ^^unequal.”22 

INAETHTOIAL and INAETIPIOLALLT. "Inarti¬ 
ficial” has been defined as meaning not character¬ 
ized by art or skill; clumsy; inartistic.28 In that 
sense, it has been said that the word "inartificial- 
ly,” as used in the phrase "inartificially drawn,” is 
fully accredited in legal parlance, and that it re¬ 
fers generally to pleadings and law papers not con¬ 
forming to the usual precedents of the profession.24 

IN ATEOGIOEIBUS DELIGTIS PUNITUE AP- 
PEGTUS LICET NON SBQUATUE EPPEG- 
TUS.S5 

INATTENTION, Disregard; failure to pay atten¬ 
tion;®® and it may necessarily mean negligence.®*^ 


17. Black Ii.D. 

Mora speoUleally dMerll)ad 

''The characteristic of those things 
which cannot he bought or sold or 
transferred from one person to an¬ 
other, such as rivers and public 
highways, and certain personal 
rights; for example, liberty.**—^Black 
L..D. 

18. U.S.—^Hayes v. Barringer, Ind. 
T., 168 F. 221, 224, 93 CC.A. 607. 

18. U.S.—Taylor v. Parker, OkL, 36 
S.Ct 22, 23, 236 U.S. 42, 59 L.Bd. 
121—^Hayes v. Barringer, Ind.T., 
168 F. 221, 224, 93"C.C.A. 607. 
aOL Wis.—State v. Phelps. 128 N.W. 
1041, 1045, 144 Wis. 1. 85 L..R.A., 
N.S., 363. 

81. Phrases oonstmed 

(1) **Inalienable right of acquiring, 
possessing and protecting property.** 
—State V. Greer, 102 So. 739, 743, 88 
Fla. 249, 37 A.L..R. 1298. 

(2) *Tnalienable rights,*’ defined as 
enumerated rights that individuals, 
acting in their own behalf, cannot 
disregard or destroy.—^McCullough v. 
Brown, 19 S.EL 458, 468, 41 S.C. 220, 
23 L.R.A. 410. See generally Civil 
Bights §S 1, 2; and Constitutional 
Law §S 199-214. 

(3) “Inherent and inalienable 
rights,’’ as including the right of a 
person to purchase, lease, and culti¬ 
vate lands, and to perform honest 

42 O. J.S.-32 


labor for wages with which to sup¬ 
port himself and family.—^U. S. v. 
Morris, D.C.Ark., 126 F. 322, 326. 

28. A maxim meaning “In high trea¬ 
son no one can be an accessory, but 
only principal.**—^Black L.D. 

23. A maxim meaning *Tn alterna¬ 
tives the debtor has the election.*’— 
Black L.D. 

24. A maxim meaning “In an ambig¬ 
uous expression of law, that signifi¬ 
cation is to be preferred which Is 
consonant with equity, especially 
when the spirit of the law can be col¬ 
lected from that,**—^Black L.D. 

25. A maxim meaning “In doubt¬ 
ful cases the presumption is always 
in favour of the king.”—^Black L.D. 
86L A maxim meaning “In ambigu¬ 
ous expressions the intention of the 
person using them is chlefiy to be 
regarded.”—Black Ii.D. 

27. A maxim meaning **When the 
language we use is ambiguous, we do 
not use it in a double sense, but in 
the sense in which we mean it.”— 
Black L.D. 

Applied in Hart v. Tulk, 2 De G. 
M. & G. 300, 313, 51 Eng.Ch. 300, 42 
Reprint 888. 

28. A maxim meaning “In England 
there is no interregnum.”—^Black L. 
D. 

29. Webster New Int.D. 
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Of recent origin. 

“The word ’inappreciable’ or ‘un- 
appreciable’ is one of a new coinage, 
not to be found in Johnson’s Dic¬ 
tionary or Richardson’s."—^Embrey v. 
Owen, 6 Exch. 363, 367, 155 Reprint 
579, 10 E.R.C. 179. 

80i Century D, 

31. Mo.—^Lane v. St. Denis Catholic 
Church of Benton, App., 274 S.W. 
1103, 1106. 

32. Mo,—^Lane v. St. Denis Catholic 
Church of Benton, supra. 

33. N.J.—^Domino v. Security Build¬ 
ing & Loan Ass’n of New Bruns¬ 
wick, 168 A. 676, 672, 114 N.J.Bq. 
101 . 

34. N.J.—^Domino v. Security Build¬ 
ing & Loan Ass’n of New Bruns¬ 
wick, supra 

35. A maxim meaning “In more 
atrocious crimes the intent is pun¬ 
ished, though an effect does not fol¬ 
low.”—Black L.D. 

38. Webster New IntD. 

37. Ark.—Jones v. Kansas City 
Southern Ry. Co., 145 S.W.2d 969, 
970, 201 Ark. 523. 

Phrase construed 

“Misconduct, negligence or inat¬ 
tention.”—^U. S. V. Warner, C.C.Ohio, 
28 F.Cas.No.16,643, 4 McLean 463. 
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The term is synonymous with "negligence” see 
the C.J.S. title Negligence § 1, also 45 C.J. p 633 
note 59; and has been distinguished from "misman¬ 
agement.”3 8 

Inattention of juror as ground for new trial see 
Criminal Law § 1449 f. 

INATTENTIVE. Not attentive; not fixing the 
mind attentively; heedless; careless; negligent; 
as an inattentive habit.33 ‘'Inattentive” and the 
phrase "inattentive to duty” have been said to be 
synonymous with "reckless” in its broad sense.^® 

INAUGhXJEATION. The act of installing or induct¬ 
ing into office with formal ceremonies, as the cor¬ 
onation of a sovereign, the inauguration of a pres¬ 
ident or governor, or the consecration of a pre- 
late.4i 

Among the Romans, the word was applied to the 
ceremony of dedicating a temple, or raising a man 
to the priesthood, after the augurs had been con- 

sulted.*2 

IN BANCO. See In ante p 492 note 46 (3). 

IN BEING. See 10 CJ.S. p 216 notes 70, 71; and 
the C.J.S. title Perpetuities §§ 2-4^ also 48 C.J. p 
936 note 39-p 942 note 87, 

IN BLANEL. As applied to indorsement of instru¬ 
ment see Bills and Notes §§ 18, 28 b, 212, 226 b, 
460, 537, 597, 661 a, and 745 a notes 35-38.- 

INBLAXJBA, In old records, profit or product of 
the ground.^* 

INBOARD. Inside the line of a vessel’s bulwarks 
or hull, the opposite of "outboard.”^^ A term in 
maritime law, used particularly with reference to 
the stowage of caigo.^5 It does not necessarily 
mean under deck, but may refer to cargo so piled 
or stowed that it does not project over the ‘Aboard,” 
the side or rail.^® 


INBOEE. In Saxon law, a security, pledge, or hy- 
potheca, consisting of the chattels of a person un¬ 
able to obtain a personal "borg” or surety.47 

INBOEOW. A forecourt or gate-house. A cer¬ 
tain barony was iiiborow and outborow between 
England and Seotland.^S 

INBOUND COMMON. An uninclosed common, 

marked out, however, by boundaries.^ 3 

IN BULK. See 12 C.J.S. p 556 notes 8, 13-16. 

INC. An abbreviation for "Incorporated.” See 1 
C.J.S. p 276 note 5. 

IN CAMERA. See 12 C.J.S. p 888 note 12. 

INCANDESCENT. White, glowing, or luminous, 
with intense heat; of or pertaining to light pro¬ 
duced by incandescence.®^ 

INCAPABLE. The word indicates, or refers to, 
personal lack of ability or power or understanding 
tp perform duties or exercise privileges;®! and, as 
ordinarily and usually employed, has been defined 
to mean lacking adequate power; lacking or want¬ 
ing in natural ability, capacity, or qualifications ;®2 
wanting in capacity for the purpose or end in 
view;®3 without general or ordinary ability.®^ 
Specifically used as descriptive of persons under, 
or entitled to, a court’s special protection, the word 
has been said to mean, or to include, any one who, 
although not insane, is, by reasdn of old age, dis¬ 
ease, weakness of the mind, or from any other cause 
or causes, unable properly to take care of himself 
or to manage his property, and by reason thereof 
would be liable to be deceived or imposed on.®® 
Sometimes, however, the meaning of the term is 
not limited in its application to the mere case of 
mental or physical incapability, but may include 
the idea of unfitness and unsuitableness.®® 

Under particular circumstances "incapable” has 
been used interchangeably with, or defined in the 


sa. Ensr.—^Brooks y. Blanshard. 1 
Cromp. & M. 779, 798, 149 Reprint 
613. 

aa. Century D. 

40. Kan.—Stout v. aallemore, 26 P. 
2d 573, 577, 138 Kan. 385, quoting 
Ck>xpns Juris. 

53 C.J. p 549 notes 85, 86. 

41. Black L..D. 

42. Black UD. 

43. Black L.D. 

44. Webster New Int.D. 

45. Black L.D. 

46. N.Y.—^AJlen v. St. Iiouis Ins. Co., 
46 N.Y.Super. 175, 181. 


47. Black L.I). 

48. Black L.B. 

49. Black L.D. 

60. Webster New Int.D. 

^Incandescent lamp” and “incande¬ 
scent system” see Electricity § 1 
notes 60, 61. 

61. Or.—In re Northcutt, 160 P. 801, 
81 Or. 646. 

68. Tex—^Jobnston v. Cole, Civ.App., 
135 S.W.2d 524, 526. 

53. Or.—In re Northcutt, 160 P. 
801, 81 Or. 646. 

54. Tex—Jobnston v. Cole, Civ.App., 
135 S.W.2d 524, 626. 
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66. Neb.—In re Blochowits' Guard¬ 
ianship, 280 N.W. 438, 441, 136 
Neb. 163—^In re Kelser, 204 N.W. 
394, 396, 113 Neb. 645. 

N.D.—^In re Thoreson’s Guardian¬ 
ship, 4 N.W.2d 822, 825, 72 N.D. 101. 

Okl.—^In re Carney's Guardianship, 
237 P. Ill, 112, 110 OkL 165—Pish 
V. Deaver, 176 P. 251, 263, 71 Okl. 
177. 

Or .—In re Watt’s Guardianship, 237 
P. 984, 986, 116 Or. 494. 

31 aj. p 871 note 39 [b]. 

56. N.E.—Drew’s Appeal, 58 N.E 
319, 32A 
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same terms as, “incompetent” or “mentally incompe¬ 
tent. ”5 7 Under other circumstances, it has been 
distinguished from “absent”58 and “incompetent.”^^ 

Phrases employing the word are set out in the 
note.®® Other phrases as to which more recent ad¬ 
judications have not been found see 31 C.J. p 371 
note 42-p 372 note 49. 

INCAPACITATE. In general, to deprive of capac¬ 
ity or natural power; to render or make incapa¬ 
ble to disable; to disqualify; to render incapa¬ 
ble or unfit; and in law, to deprive of legal requi¬ 
sites or qualification; to disqualify; to render le¬ 
gally incapable.®^ 

Incapacitated, The word relates to physical or 
mental disability, or to disability resulting from in¬ 
firmity or disease, which renders one incapable of 
earning his own livelihood,®3 hence a person is not 
“incapacitated” if he is able to support himself by 
his own effort in any branch of physical or mental 
endeavor,®^ or if, despite an injury, he still has the 
capacity and ability to, and does in fact, continue 
to perform his regular work, for which he receives 
his usual pay;®® for specifically, the word has been 
held to mean without capacity to earn,®® the loss of 


earning power in whole or in part being the only 
test.®7 In another particular application, it has 
been construed as meaning the inability, on account 
of intoxication, properly to perform an official act 
when it should be performed.®® 

The term has been held interchangeable or syn¬ 
onymous with “incompetent.”®® 

Phrases employing the word are set out in the 
note.7® 

INCAPACITY. The lack of legal qualification; 
that condition of a person which forbids a given 
act on his part and makes the act legally ineffica¬ 
cious even if he does it;7l lack of ability, capacity, 
or qualification; inability, incapability, or incom- 
peteucy;72 lack of physical or intellectual power, 
or of natural or legal qualification and, more spe¬ 
cifically, a want of a quality legally to do, give, 
transmit, or receive something.74 Used without 
qualifying words, the term denotes inefficiency, in¬ 
competency, lack of adequate powerJ® The word 
is frequently used to refer specifically to mental 
condition, as in the expression “he will fail to grad¬ 
uate by reason of his incapacity,” but it may some¬ 
times be used with reference to physical as well as 


57. Neb.—In re Blochowltz* Gruardi- 
anshlp, 280 N.W. 488, 441, 135 Neb. 
163—In re Keiser, 204 N.W. 894. 
396, 113 Neb. 645. 

N.D.—^In re Thoreson's Guardianship, 
4 N.W.2d 822, 826, 72 N.D. 101. 

Okl.—In re Carney's Gruardlanship, 
237 P. Ill, 112, no Okl, 166—Pish 
V. Beaver, 176 P. 251, 258, 71 OkL 
177, 

Or.—In re Watt’s Guardianship, 237 
P. 984, 986, 115 Or. 494. 

58. rrot expressive of absenoo 
“The term ‘incapable’ ... is 

seldom used in lesrislatlon as inclu¬ 
sive of the idea conveyed by the 
word ‘absent'"—^Matter of Mungrer, 
41 N.Y.S. 882, 884, 10 App.Dlv. 347. 

59. Cal.—In re Blinn, 33 P. 841, 849, 
99 Cal. 216. 

eo. Phrases construed 

(1) “A hand ‘incapable of use,'” 
construed as not tantamount to ac¬ 
tual severance of hand, it being 
enough that the normal use of the 
hand has been taJeen entirely away. 
—^Molnor v. Commercial Casualty 
Ins. Co.. 171.S.E. 894, 896, 114 W.Va. 
402—P 

(2) “Incapable of discharging the 
trust"—^Price's Adm'r v. Price, 163 
S.W.2d 463, 465, 466, 291 Ky. 211. 

(3) “Incapable of producing" stat¬ 
ed amount of oil, when used in oil 
lease, held to refer to natural de¬ 
ficiency in flow . Inherent In wella 


themselves, and not to artificial re¬ 
strictions on production imposed by 
state proration and regulations.— 
Johnston v. Cole, Te3:.Civ.App., 135 
S.W.2d 624, 626. 

(4) “Incapable party.”—^In re Mo- 
se-che-he's Estate, 107 P.2d 999, 1004. 
188 Okl. 228. 

01. Tex.—^Lumbermen's Reciprocal 
Ass'n V, Goody, Civ.App., 278 S.W. 
856, 857. I 

62. Webster New Int.B. 

63. N.J,—^Hudson County Nat Bank 
V. Flora, 168 A. 241, 242, 114 N.J.Bq. 
135. 

64. Mont—Morgan v. Butte Cent 
Min. & Mill. Co., 194 P. 496, 500, 58 
Mont 633. 

65. Tex.—^Lumbermen's Reciprocal 
Ass’n V. Goody, Clv.App., 278 S.W. 
856, 857. 

66. N.M.—Gallienne v. Becker Bros. 

I Shoe Co., 190 A. 274, 279, 88 N.H. 

375. 

67. Me.—Guthrie v. Mowry, 184 A. 
896, 896, 134 Me. 256. 

6a Mo.—State v. White, 163 S.W. 
523, 525, 168 Mo.App. 249. 

69. Cat—O’Brien v. United Bank & 
Trust Co. of California, 279 P. 
1048, 1060, 100 CaLApp. 326. 

7a Phrases ooiistmea 

(1) “Children physically or men¬ 
tally ‘incapacitated,'" held to refer 
to those suffering from some inca¬ 

49? 


pacity other than mere immature 
age.—^Aluminum Co, of America v. 
Fendnall, 265 S.W. 680, 681, 150 
Tenn. 446. 

(2) “Incapacitated by illness,” con¬ 
strued not to include incapacity by 
death.—^Miller v. Heyes, Wash., 136 
P.2d 157, 162. 

(3) “Wholly incapacitated and 
thereby permanently and continuous¬ 
ly prevented from engaging in any 
avocation whatsoever for remunera¬ 
tion or profit,” construed as requir¬ 
ing that disability must be such as 
to prevent one not merely from pur¬ 
suing his usual avocation, but from 
engaging in any avocation for re¬ 
muneration or profit.—Lee v. New 
York Life Ins. Co.. 126 S.R 186, 187, 
188 N.C. 638. 

! 71. Century B. 

72. Tex.—^Lumbermen's Reciprocal 
Ass’n V. Goody, Clv.App., 278 S.W. 
856, 857. 

73. Ohio.—Godbey v, Godbey, 44 N. 
E2d 810, 813. 70 Ohio App. 450. 

74. Ohio.—Godbey v. Godbey, supra. 
Sintilazly expressed 

Want of capacity; want of power 
or ability to take or dispose; want 
of legal ability to act.—^Black L.D. 

75. CaL—^Tn re Sturges' Guardian- 
"ship, 86 P.2d 905, 917, 30 Cal.App. 

2d 477. 

Tex.—^Travelers* Ins. Co. v. Rich¬ 
mond, Com.App., 291 S.W. 1085, 
1087. 
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mental conditionsThere are various kinds and 
degrees of incapacity,for, generally speaking, it 
may arise from physical weakness, lack of mental 
capacity or training, or moral deficiency;"® and so, 
under diverse circumstances, “incapacity” has been 
variously construed as specifically referring, or re¬ 
lating, to censurable incapacity;*^® to the depriva¬ 
tion, or loss, of the power to earn wages, or to 
work;®® to inability or incapacity to do or perform 
substantially all the material acts usually required 
to be performed in a given occupation;®! to physi¬ 
cal or mental disability, or to disability resulting 
from infirmity or disease, which renders a person 
incapable of earning his own livelihood, rather than 
to inability to obtain employment due either to the 
personas own fault, or a general economic depres¬ 
sion;®® and also to the physical condition which 
causes disability, rather than to the impairment of 
earning power;®® although it has also been said 
that incapacity may exist by reason of inability to 
procure employment, as well as incapacity to per¬ 
form the service.®^ 

The term has been held to be as broad as, or 
synonymous with, “disability” see 26 C.J.S. p 1323 
note 59, “disqualification” see Disqualification 27 C. 
J.S. p 352 in Pocket Parts, “inability” see ante p 


493 note 59, and “incapability.”®® It has been dis¬ 
tinguished from “injury.”®® 

Incapacity of particular persons see such C.J.S. 
titles as Aliens §§ 5-32; Bastards §§ 21-31; Con¬ 
victs §§ 3-9; Husband and Wife § 165 et scq; In¬ 
dians §§ 3-8, 20-23, 53-63, also 31 C.J. p 481 note 
27-p 484 note 95, p 492 note 11-p 494 note 59, p 513 
note S2-p 522 note 8; Infants § 19 et seq, also 31 
C.J. p 1001 note 27 et seq; Insane Persons § 98 
et seq, also 32 C.J. p 724 note 86 et seq; Spend¬ 
thrifts §§ 5-8, also 58 C.J. p 1295 note 63-p 1298 
note 44; and Witnesses § 49 et seq, also 70 C.J. 
p 82 note 92 et seq. Incapacity or disability as 
basis for compensation see the C.J.S. title Work¬ 
men's Compensation Acts §§ 289-317, also 71 C.J. 
p 793 note 1-p 850 note 57. Incapacity to contract 
generally see Contracts §§ 27, 132,133; to contract 
marriage see the C.J.S. title Marriage §§ 10-17, 50, 
also 38 C.J. p 1283 note 89-p 1297 note 65, p 1350 
notes 61-69; and to make, or take under, a will 
see the C.J.S. title Wills §§ 3-30, 91-110, also 68 
C.J. p 414 note 63-p 444 note 17, p 503 note 42-p 
564 note 99. 

Phrases in which the word occurs are set out in 
the note.®'^ 


76. Md,—Bllicott v, Blllcott, 45 A. 

183, 187, 90 Md. 321, 48 L.R.A. 58. 
77- La.—Pons v. Pons, 68 So. 201. 
206, 137 La. 25. 

78. Cal.—^In re Sturges* Guardian¬ 
ship, 86 P.2d 905, 917, 30 CaL 
App.2d 477. 

79. N.Y.—Cosgrove v. Carey, 3 N.T. 
S.2d 500, 502. 253 App.Div. 613. 

80. Conn.—^Panico v. Sperry Engi¬ 
neering Co., 156 A. 802, 804, 118 
Conn. 707. 

NT.C.—^Rlce V. Denny Roll & Panel 
Co.. 154 S.B. 69, 71, 199 N.C. 154. 
Okl.—^Blackstock Oil Co. v. Murti- 
shaw. 87 P.2d 308, 310, 184 Okl. 
312—Comhuskers Theatres v. Fos¬ 
ter. 74 P.2d 109, 113, 181 OkL 341— 
American Petroleum Corporation v. 
State Industrial Commission, 300 
P. 761, 762, 160 Okl. 16—Texas Co. 
V. Roberts. 294 P. 180, 181, 146 
Okl. 140. 

Vt—Roller V. Warren, 129 A. 168, 
169, 98 Vt 514. 

81. Pla.—^New England Mut Life 
Ins. Co. V. Huckins. 173 So. 696, 
700, 127 Fla. 540. 

88. N.X—^Hudson County Nat Bank 
V. Flora. 168 A. 241, 242, 114 N.J. 
Eq. 135. 

Vt—^Roller v, Warren, 129 A. 168, 
169, 98 Vt 614. 

88. Neb.—^Ludwickson v. Central 
States Electric Co., 6 N.W.2d 66. 
67, 142 Neb. 308. 


84. Ga.—Lumbermens Mut Casual¬ 
ty Co. V. Cook, 25 S.E.2d 67, 72, 69 
Ga.App. 131. 

85* Ohio.—Godbey v. Godbey, 44 N. 

E.2d 810, 813, 70 Ohio App. 450. 
80* Tex.—^Federal Underwriters Ex¬ 
change V. Simpson, Ciy.App., 137 
S.W.2d 132, 135. 

87. Phrases construed 

(1) ‘Tllness or other incapacity,*' 
held not to include absence while at¬ 
tending to the affairs of a competing 
company.—Fells v. Katz, 175 N.B. 
516, 517, 256 N.T. 67. 

(2) “Incapacity for copulation, or 
sexual intercourse/* construed as 
synonymous with “Impotency" see 
ante p 410 notes 88, 89, and distin¬ 
guished from “incapacity for pro¬ 
creation." 

DeL—S, V. S., DeLSuper., 29 A2d 
325, 327. 

Pa.—Wilson v. Wilson, 191 A. •666, 
668, 126 Pa.Super, 423. 

See also the C.J.S. titles Divorce § 
19; and Marriage §S 13, 50, also 38 
OJ. p 1288 note 73-p 1289 note 96, 
p 1350 notes 61-67. 

(3) “Incapacity for work" or “In¬ 
capacity to work." 

OkL—Comhuskers Theatres v. Fos¬ 
ter, 74 P.2d 109, 113, 181 Okl. 341 
—^American Petroleum Corpora¬ 
tion V. State Industrial Commis¬ 
sion, 1300 P. 761, 762. 150 Okl. 16— 
Van Orman v. Robinson, 300 P. 
412, 415, 150 Okl. 166—Texas Co. 
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V. Roberts, 294 P. 180, 181, 146 Okl. 

140. 

Tex.—^Lumbermen’s Reciprocal Ass’n 

V. Coody, Civ.App., 278 S.W. 856, 

857. 

Vt.—Roller v. Warren, 129 A 168, 

169, 98 Vt. 514. 

(•4) “Incapacity of old age" held 
not an “offense" to be “punished” by 
dismissal from civil employment.— 
Cosgrove v. Carey, 3 N.T.S.2d 500, 
502, *253 App.Div. 613. 

(5) “Incapacity to act”—In re 
Bignold, L.R. 7 Ch. 223, 224. 

(6) “Incapacity to perform his 
duties suitably.”—In re Russell’s 
Guardianship, Cal.App., 127 P.2d 60, 
•65. See also the C.J.S. titles Guard¬ 
ian and Ward § 45 and Insane Per¬ 
sons § 47, also '32 CJ. p '665 notes 
58-66, as ground for removing 
guardian or committee. 

(7) “Incapacity to sue," held to 
exist where there is some legal dis¬ 
ability, such as infancy or lunacy or 
a want of title in the plaintiff to the 
character in which he sues.—^Ward 
V. Petne, 51 N.B. 1002, 1006, T57 N. 
T. 301, 68 Am.S.R. 790—31 C.J. p 
372 note 53 [a]. See also Actions 
S$ *28, d9. 

(8) “Increase or decrease of inca-‘ 
pacity" as ground for modifying 
compensation award see the C.J.S. 
title Workmen’s Compensation Acts 
§ 854, also 71 O..J. p 1441 note 24-p 
1443 note 54. 
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IN CAPITALIBVS, ETC—INCEPTION 


IN OAPITALIBTJS MINOE EST PCENA COGI- 
TATIONIS MANIFESTO QTJAM OONATTJS 
EX ACTTJ DIREOTO, ET MINOR OONATUS 
QUAM PATRATI FACINORIS, UT SIT PGS- 
NITENTLffi LOCUS; SED IN PRODITIONE 
IN TERROREM ALITER STATUTUM EST.88 

IN OAPITALIBUS SUPPICIT GENERALIS MAL- 
ITIA, CUM FACTO PARIS GRADUS.89 

INCARCERATION. Confinement in a jail or pen¬ 
itentiary; imprisonment.90 

IN CASE or IN CASE OF. See In ante p 476 notes 
74-80. 

INCASE, To cover or surround ^ith something 
solid; to inclose; to inclose in a case.91 

INCASTELTiARE. To make a building serve as a 
castlo,93 

IN CASU EXTREMiE NECESSITATIS OMNIA 
SUNT OOMMUNIA.d3 

INCAUSTUM. Ink.»4 

INCAUTAOION. A Spanish word originally used 
legislatively of the expropriation of the property of 
the late king of Spain, without compensation and 
has since been commonly used.96 It means the tak¬ 
ing of possession by a competent tribunal or author¬ 


ity; it is final, has some suggestion of punishment, 
and none of return.®6 It is essentially a confis¬ 
cation and is contrasted with, or distinguished 
from, a temporary taking, called “ocupaci6n.”®8 

INCAUTE FACTUM PRO NON FACTO HABE- 
TUR.®® 

INGENDIARIO. In Spanish law, an incendiary, 
one who maliciously causes a fire.i 

INCENDIARISM. Incendiary action or practice;3 
and it has been said to include any act of incendia¬ 
rism, wherever committed, which directly caused the 
loss or damage sued for.® 

INCENDIARY. As a noun, a house-burner; one 
guilty of arson; one who maliciously and willfully 
sets another person’s building on fire.^ 

INCENDIO. In Spanish law, fire, whether mali¬ 
cious, negligent or accidental. Setting fire to prop¬ 
erty is heavily penalized by the codes of the vari¬ 
ous Spanish law countries.® 

INCENDIUM AIRE AUNENO NON EXUIT DEB- 
ITORUM.8 

INCEPTION. A word meaning initial stage;7 
commencement; opening; initiation;® origin.® Spe¬ 
cifically, in law, the beginning of the operation of 
a contract or will, or of a note, mortgage, lien, etc.; 


(9) “Partial incapacity,” as exist¬ 
ing to the extent that an injury In 
fact destroys or impairs a person’s 
ability to be as efficient or compe¬ 
tent for work after the injury as he 
was before.—Travelers* Ins. Co. v. 
Richmond, Tex.Com.App., 291 S.W. 
10S5. 1087. 

(10) “Physical incapacity.** 

Cal.—Franks v. Franke, 31 P. 671, 
374, 3 Cal.Unrep.Cas. 656, 18 L.H. 
A. 375. 

Mich.—Podkastelnea v. Michigan 
Cent. R. Co., 164 NT.W. 418, 419, 
198 Mich. 321. 

N.T.—Lap ides v. Lapides, 171 N.E. 
911, 913, 254 N.Y. 73. 

(11) “Total incapacity” as mean¬ 
ing, not that one is absolutely un¬ 
able to perform any kind of labor, 
but that he is so injured as to be 
unable to perform the usual tasks of 
an occupation to such an extent that 
he cannot procure and retain em¬ 
ployment.—U. S. Fidelity & Guaran¬ 
ty Co. V. Baker, Tex.Civ.App., 65 S. 
W.2d 344, 345. 

(12) “Total incapacity for work** 
as synonymous with “total disability 
for woilt** see 26 C.jr.S. p 1324 note 

7. 

38. A maxim meaning “In capital 
•cases, generally, the punishment of 


an evident Intention is less than of 
an attempt by a direct act, and the 
punishment of a direct act less than 
of the perpetrated deed, that there 
may be room for repentance; but in 
the case of treason, for the sake of 
example and warning, it is other¬ 
wise.**—Morgan Leg.Max. 

89. A maxim meaning *'In capital 
cases general malice, with the fact 
of an equal degree of guilt, is suffi¬ 
cient*’—Morgan Leg.Max. 

90. Black L D. 

91. Webster New IntD. 

Phrase ooiLstmed 

“Incasing member.”—Jackson 

Fence Co. v. Peerless Wire Fence 
Co., Mich., 228 F. 691, 698, 143 C.C. 
A, 213. 

92. Black L.D. 

93. A maxim meaning **In cases of 
extreme necessity, evei’ything is in 
common.**—Black L.D. 

94. Black L.D. 

See also Encaustum 30 C.J.S. p 239 
note 32. 

95. U.S.—The Navemar, D.O.N.T., 24 
F.Supp. 496, 501. 

98. U.S.—The Navemar, supra. 

97. U.S.—^The Navemar, supra. 

98. U.S.—The Navemar, suprfiu 

501; 


99. A maxim meaning **A thing 
done unwarily or unadvisedly will be 
taken as not done.”—Black LD. 

Applied in Thynne v. Stanhope, 1 
Add.Eccl. 52, 53. 162 Reprint 19. 

1. Escriche Diccionario. 

8. Webster New IntD. 

3. U.S.—^Williamsburgh City F. Ins. 
Co. V. Willard, Cal., 164 F. 404, 
407, 90 C.C.A. 392, 21 L.RA.,N.S., 
103 

See generally the C.J.S. titles Arson 
§§ 1—5; Fires §§ 1~3, 11; and In¬ 
surance, also 26 C.J. p 347 note 
36-p 348 note 49. 

4. Black L.D. 

5. Escriche Diccionario. 

See generally Arson H 1-lS; &nd 
Fires §§ 1-3. 11. 

6. A maxim meanmg **A fire does 
not release a debtor from his debt” 
—Black L.D. 

7. Tex.—Oriental Hotel Co. v. Grif¬ 
fiths, 33 S.W. 632, 6‘62, 88 Tex 574, 
63 Am.S.R. 790, 30 L,R.A 765— 
Gugenheim v. Dallas Plumbing 
Co., Civ.App., 42 S.W.2d *268, 271. 

& Black L.D. 

9. U.S.—Wnghtsman v. Commis¬ 
sioner of Internal Revenue, CC.A. 
Tex., Ill P.2d 227, 228. 



INCEPTION—INCESSANTLY 


42 aj.s. 


the heginning of a cause or suit in conrt.i® [piie 
term does not refer to a state of actual existence, 
but rather to a condition of things or circumstanc¬ 
es from which the thing may develop.^^ 

Phrases employing the word are set out in the 

note.i2 

INOEET^ PERSONS. Uncertain persons, as 
posthumous heirs, a corporation, the poor, a juris¬ 
tic person, or persons who cannot be ascertained un¬ 
til after the execution of a will.i^ 

mCERTA PRO NULUS HABEimJR.i^ 


INOERTA QTJANTITAS ViTIAT ACTXJM.15 

INGERTIDUMBRE. In Spanish law, uncertainty,* 
which may be sufficient to avoid an instrument.^® 

INOERTUM EX INCERTA PEITOENS LEOE 
REPROBATUR.17 

INCESSANTLY. In an incessant manner; with 
constant repetition; tmceasingly.^® 

Compared with “continuously" see 17 C.J.S. p 
286 note 30. 


la Black L.D. 

11. Tex.—Oriental Hotel Co. v. 
Griffiths. 33 S.W. 652, 662, 83 Tex. 
574, 5*3 Am.S.R. 790, 30 L.R.A. 765 
—Gugrenheim v. Dallas Plumbing 
Co., Civ.App., 42 S.W.2d 268, 271. 

12. F&zases construed 

(1) “ ‘Inception* of a case.**—State 
V. Henderson, 36 So. 950. 951, 113 La. 
232. 

(2) “'Inception* of a note,** as re¬ 
ferring to the discounting of it by 
the first taker.—Simpson v. Hefter, 
87 IT.Y.S. *243, 244, 42 Misc. 432— 


Marvin v. M'Cullum, 20 Johns., N. 
T., 288, 289. 

(3) “ 'Inception* of the cause.**— 
State V. Bollero, 36 So. 754, 756, 112 
La. S50. 

(4) “Inception of the lien.**—Sul¬ 
livan V. Texas Briquette & Coal Co., 
63 S.W. 307, 308, 94 Tex. 641—Orien¬ 
tal Hotel Co. V. Griffiths, 33 S.W. 
652, 661, 88 Tex. 674, 53 Ani.S.R. 790, 
30 L.R.A, 765. 

(5) “Inception of the prosecu¬ 
tion.**—State V. Williams, 189 So. 
112, 114, 192 La. 713, 122 A.L.E. 665. 

13. Black L.D. 


14. A maxim meaning “Uncertain 
things are held for nothing.**—^Black 
L.D. 

Similarly rendered 

“Things uncertain are reckoned as 
nothing.’*—Wharton L.Lex. 

15. A maxim meaning “An uncer¬ 
tain quantity vitiates the act.**— 
Black L.D. 

ISi Escriche Diccionario. 

17. A maxim meaning “An uncer¬ 
tainty depending upon an uncertain¬ 
ty is reprobated by law .**—Morgan 
Leg.Max. 

18. Century D. 
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§ 1 


INCEST 

This Title includes sexual intercourse between persons related to each other within such degrees 
that matriage between them is prohibited by law; nature and extent of criminal responsibility there¬ 
for, and grounds of defense; and prosecution and punishment of such acts as public offenses. 

^ Matters not in this Title, treated elsewhere in this work, see Descriptive-Wordi Index 

Analysis 

§ 1. Definition, nature, and distinctions—^p 503 

2. Elements of offense—^p 503 

3. -Relationship and knowledge thereof—^p 505 

4. -Intermarriage—^p 507 

5. - Carnal knowledge—^p 507 

6. -Cohabitation—p 507 

7. -Age—^p 507 

8. -Consent of parties and use of force—^p 507 

9. Attempt to commit offense—^p 508 

10. Defenses —p 508 

11. Persons liable—^p 509 

12. Indictment or information—^p 509 

13. -Issues, proof, and variance—^p 512 

14. Evidence—^p 512 

15. -Admissibility—^p 512 

16. -Weight and sufficiency in general—^p 515 

17. -Corroboration of testimony of female—^p 516 

18. Trial and punishment—^p 518 

See also descriptive word index in the hack of this Volume 


§ 1. Definition, Nature, and Distinctions 

a. Definitions 

b. Origin and nature of offense 

c. Distinctions 

a. Definitions 

Incest may be defined under the various statutes as 
the intermarriage, -or sexual relations without marriage, 
between a man and a woman related to each other In any 
of the degrees of consanguinity or affinity within which 
marriage is prohibited. 

Incest is a statutory crime, the definition of 


1. Cal.—People v. Stratton, 75 P. 
166, 141 Cal. 604. 

Mich.-r-Elx parte Bourne, 2 N.W.2d 
439, 300 Mich. 398. 

Okl.—Signs V. State, 250 P. 938, 940, 
36 OkLCr. 340. 

2. Ala—^Tagert v. State, 39 So. 293, 
143 Ala. 88, I'll Am.S.11. 17. 

21 C.J. p 374 note 2. 

Consanguinity or affinity relating 
to .marriages generally see the C. 
J.S. title Marriage § 16, also 38 C. 
J. p 129*3 note 58 et^aeg. i 


which varies in some details under the different 
statutes.^ Generally speaking it may be defined, 
under the various statutes, as the intermarriage,^ 
or carnal copulation or sexual intercourse, without 
marriage, either habitual or in a single instance, 
between a man and a woman related to each other 
in any of the degrees of consanguinity or affinity 
within which marriage is prohibited by law.^ The 
crime of incest is committed by adultery when the 
accused person is married.^ 

The gravamen of the crime of incest is the un- 

lowa.—State v. Andrews, 149 N.W. 
245, 167 Iowa 273. 

N.C.—Stais vl 4SauIs, 130 S.B. 848, 
190 N.C. 810. 

, <2) Other definitions.—Weiss v. 
Weiss, 8 Pa-Bist. & Co. 634—^Weiss 
V. Weiss, 6 Pa.Bist. & Co. 669—31 
C.J. p 374 note 3 [a]. 

4i Ark.—Gaston v. State, 128 S.W. 

1033, 95 Ark. 223. 

31 C.J. p 375 note 4. 


3. Pla.—^McCaskill v. State, 46 So. 
843, 55 Pla. 117. 

Wash.—State v. Nakashima, 114 P. 
894, 62 Wash. 686, Ann.Cas.l912D 
220 . 

31 O.J. p 374 note 8. 

Similar definitions 

(1) Incest is the crime o? cohabi¬ 
tation or sexual intercourse between 
persons related within the degrees 
wherein marriage is prohibited by 
law. 
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§ 1 

lawful carnal knowledge—and it is unlawful be¬ 
cause of the relationship of the parties—5 without 
regard to the means by which the intercourse is 
accomplished.^ 

Other terms. Various terms in connection with 
incest have been defined,*^ such as ‘‘incestuous co¬ 
habitation” and the like,^ ‘‘incestuous marriage/’® 
“incestuous person.”^® 

b. Origin and Nature of Offense 

In the United States the crime of incest is a statutory 
offense. 

Although incest was not a crime at common 
law,it was punishable as an offense in the ec¬ 
clesiastical courts of England.i® 

In the United States incest is a statutory crime.i® 
The object of the statutes defining and punishing 
the crime is to prohibit sexual intercourse between 
those related within the prescribed degrees,i^ and 
thus to promote domestic peace and social purity.l^ 
Incest is ordinarily made a felonyi® or high mis- 

demeanor.i7 


c. Distinctions 

The crime of Incest Is to be distinguished from other 
offenses, such as lewd and lascivious conduct and rape. 

Although the crime of incest is similar to other 
kindred crimes in w'hich the act of unlawful sexual 
intercourse is an element, the fact that the parties 
to incest must be within a certain degree of rela¬ 
tionship distinguishes it from other crimes,i® such 
as lewd and lascivious conduct.i® 

Distinguished from rape. Rape and incest have 
been recognized as wholly different or independent 
offenses.20 The crime of incest is not a lower de¬ 
gree of the crime of rape, and is not included there- 
in.2i In jurisdictions where the concurring assent 
of both parties is a necessary ingredient of incest, 
as considered infra § 8, the fact that mutual as¬ 
sent is required in incest and not in rape serves to 
distinguish one crime from the other,-22 but in ju¬ 
risdictions where the consent of the female is not 
necessary to the crime of incest, the same act may 
constitute both rape and incest.2® While it has 
been held that the rule that the same act may be 


5. Ark.—Gaston v. State, supra. 
Okl.—Wood V. State, 116 P.2d 734, 
72 OkLCr. 347. 

31 C.J. p 375 note 5. 

& Ark.—Gaston v. State, 128 S.W. 
1033, 35 Ark. 233. 

7. “Incestuous** means guilty of in¬ 
cest—State V. Sauls, 130 S.E. 848, 
849, 190 N.C, 810. 

8. ‘‘XncestTiotis cohabitatioii.” is one 
between persons related within the 
degrees of consanguinity within 
which marriage is prohibited.—Ter¬ 
ritory V. Corbett, *3 Mont 50. 

‘^XncestnoTis coimectLon” is sexual 
intercourse between persons forbid¬ 
den by reason of consanguinity or 
affinity to intermarry.—^Hintz v. 
State, 17 K.W. 639. 58 Wis. 498—31 
C.J. p 374 note 3 [c]. 

cfliioestnoiui ixrteroonxse” is essen¬ 
tially carnal intercourse.—State v. 
Sauls, 130 S.B. 848, 190 N.C. 810. 

9. Marriage between persons within 
prohibited degrees of oonsangnln. 
ity 

Minn.—State v. Herges, '57 N.W. .205, 
55 Minn. 464. 

31 C.J. p 374 note 2 [a], 
la Person gnilty of Incest 
Mont—^Territory v. Corbett, *3 Mont 
50. 

11. N.C.—State V. Sauls, 130 S.B. 
848, 190 N.a 810, 

31 C.J. p 375 note 7. 

12. N.C.—State v. Sauls, supra. 

31 CJ. p 375 note 8. 
aistorloai background of incest 
Iowa.—State v. lamb, 227 N.W. 880, 

209 Iowa 132. 


Masa—Commonwealth v. Ashey, 142 
N.E. 788. 248 Mass. 259. 

31 C.J. p 375 note 8 [a]. 

13. Mich.— "Ex. parte Bourne, 2 N.W, 

439, 300 Mich. 398. 

N.C—State v. Sauls, 130 .S.B. 848, 
190 N.C. 810. 

31 CJ. p 375 note 10. 

Incest by Indians see Indians § 75. 
‘^Ih.oestaotis conduct” as crime con¬ 
demned by statute 
Section of incest statute relating 
to incestuous conduct between par¬ 
ent and child does not denounce 
crime of “incestuous conduct** but 
denounces crime of **incest,** not¬ 
withstanding the section includes 
kindred offenses short of incest— 
State V. Masnik, 12 A.2d 871, 126 N. 
J.Law 84, affirming 8 A.2d 701, 123 
N.J.Law 336. 

Setroaotlve effect of statute 

Statute prohibiting Incest does not 
apply to acta committed before its 
enactment, at which time incest was 
not a crime.—State v. Smith, 85 S.E. 
958, 101 S.C. 298, Ann.Cas.l917C i49 
—31 C.J. p 376 note 12. 

14. Ark.—Gaston v. State. 128 S.W. 
1033, 95 Ark. 283. 

Fla.—^McCasklll v. State, 45 So. 848, 
55 Fla. 117. 

15. Okl.—Signs v. State, 2'50 P. 988, 
35 OkLCr. 340. 

16- Iowa.—State v. Jones, 10 N.W. 
2d 526. 

Miss.—^Newman v. State, 10 So. 680, 
69 Miss. 393. 

N.C—State v. Sauls, 130 S.E. 848, 
190 N.C. 810. 
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17. N.J.—State v. Masnik, 8 A.2d 
701, V2Z N.J.Law 335, affirmed 12 
A.2d 871, 125 N.J.Law 34. 

la Iowa.—State v. Hurd, 70 N.W. 
•613, 101 Iowa 391. 

Adultery distinguished see Adultery 

S 1 a 

Fornication distinguished see Forni¬ 
cation § 1 b. 

Incest as degree of crime of abduc¬ 
tion see Abduction § 1. 

19. Cal.—People v. McAfee, 265 P. 

839, '82 Cal.App. 389. 

Lewdness defined see the C.J.S. title 
Lewdness S 1, also 36 C.J. p 10*35 
notes 2-10. 

Belated but distinct crime 
Lewd and lascivious conduct, al¬ 
though ultimately relating to offense 
of incest, constitutes separate crime^ 
--^People V. McAfee, supra. 

2a Kan.—State v. Learned, 85 P* 
293, 73 Kan. 3*28. 

Ohio.—State v. Labus, 130 N.E. 1*61, 
102 Ohio St 26. 

31 CJ. p 376 note 16. 

Buies and precedents as to raps 
do not apply necessarily to incest— 
State V. Jones, Iowa, 10 N.W.2d 526. 

ta. Ohio.—state v. Labus, 130 N.E. 
161, 10'2 Ohio St 26. 

22. Ga.—Whidby v. State. 49 S.E. 
811, 121 Ga 588. 

52 O.J. p 1008 note 65. 

23. Iowa.—State v. Hurd, 70 N.W. 
•61>3, 101 Iowa 391. 

Okl.—^Wood V. State, 116 P.2d 728, 
72 Okl.Cr. 364. 

52 CJ. p 1008 note 66. 
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■both rape and incest applies where the female is 
under the age of consent,24 it has also been held 
that the crime of rape on a female under the age 
of consent differs from incest in that the age of the 
female is the distinctive ingredient in the former 
crime, while in the latter the distinctive feature is 
the relationship of the parties.^® 

^ 2. Elements of Offense 

The elements of the offense of incest usually are 
enumerated by statute. 

The elements of the crime of incest usually are 
enumerated by the statute defining and punishing 
the offense.2® The particular elements are consid¬ 
ered infra §§ 3-8. 

§3. - Relationship and Knowledge There¬ 

of 

a. Consanguinity 

b. Affinity 

c. Knowledge of relationship 

a. Consangoinity 

Intermarriage or sexual relations between persons 
within the degrees of consanguinity prescribed by statute 
constitutes Incest. 

The prohibition against intermarriage or carnal 
knowledge between persons related by consanguin¬ 
ity, unless expressly extended by statute, applies 
only to those related within the Levitical degrees,2^ 
or if certain relations are specified by the statute, 
only to such relations.28 The question, however, is 
generally regulated by statute, a common provision 
being that in order to constitute the crime the par¬ 
ties must be related to each other in some degree 
within which marriage is prohibited.22 The pro¬ 


hibited degrees, within the statutes, have been held 
to include father and daughter,^® brother and sis- 
ter,2i uncle and niece,22 or aunt and nephe\v.22 
Some statutes have also been held to include first 
cousins but under other statutes the prohibition 
of marriage between first cousins does not make 
their marriage or cohabitation incest.25 

Legitimacy of relationship. The legitimacy of 
the relationship between the parties is not essential 
to the commission of incest; the fact that one of 
the parties to the crime was bom out of wedlock 
is immaterial if such party sustains toward the 
other relationship within some prohibited degree of 
consanguinity,2® and therefore carnal intercourse 
by a father with an illegitimate daughter, for in¬ 
stance, is incest the same as if the daughter had 
been born in lawful wedlock.®*^ 

Relationship by half blood. The prohibition 
against intermarriage or carnal knowledge between 
persons related within the prohibited degrees of 
consanguinity extends to those of the half blood 
as well as to those of the whole blood,^® such as to 
brother and sister of the half blood,2® or to uncles 
and nieces of the half blood 4® 

b. Affinity 

Intermarriage or sexual relations between persons 
related by affinity does not constitute Incest, unless made 
so by statute. 

There is a dear and just moral difference be¬ 
tween the marriage or sexual intercourse of per¬ 
sons related by consanguinity and that of persons 
related only by affinity ;4i and hence a statutory 
prohibition expressly relating to degrees of con¬ 
sanguinity will not by implication extend to de¬ 
grees of affinity,42 and under this rule it is not in- 


24. Cal.—^People v. Kaiser, 51 P. 
702, 119 Cal 436. 

25. Kan.—State v. Learned, 85 P. 
293, 7<3 Kan. 8!28. 

26. Okl—Wood V. State, 116 P.2d 
784, 72 Okl.Cr. 347. 

Tex.—Kincaid v. State, 97 S.W.2d 
175, 131 Tex.Cr. 101. 

27- Ga.—Cook v. State, 11 Ga. 53, 
66 Ain.D. 410. 

Iowa.—State v. Andrews, 149 N.W. 
245, 167 Iowa 273. 

Intermarrlagre of persons related by 
consanguinity see tbe C.J.S. title 
Marriage § 16, also 88 C.J. p 1292 
note 58 et seqi 

26. lowcu—State v. Andrews, supra. 

29. Mass.—Commonwealth v. 

Ashey, 142 N.K. 788, '248 Mass. 259. 

20. Wls.—Hints v. State, 17 N.W. 

639, 58 Wis. 493. 

81 C.J. p S78*note >(7. 


31. Tex.—Jackson v. State, 40 S.W. 
998. 

31 C.J. p 376 note 88. 

32. Ohio.—State v. Brown, 2-3 N.R 
747, 47 Ohio St 102, 21 Am.S.R 
790. 

31 C.J. p 376 note 39. 

33. La.—State v. Guiton, 24 So. 784, 
51 La.Ann. 155. 

N.T.—Incuria v. Incuria, *280 N.Y.S. 
716, 165 Miso. 756. 

34. Ark.—^Nations v. State, 43 S.W. 
396, 64 Ark. 4*67. 

35. ' La.—State v. Couvillion, 42 So. 
431, 117 La. 935. 

36. Wash.—State v. Williams, 31'8 
P. 921, 124 Wash. 160. 

37. Wash.—State v. Williams, su- 
pra. 

31 C.J. p 377 note 44. 

38. Mass.—Commonwealth v. 

Ashey, 142 N.R 788, 248 Mass. '259. 
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Mich.—^People v. Jenness, 5 Mich. 
305. 

39. Ky.—^Burdue v. Commonwealth, 
188 S.W. 596, 144 Ky. 428. 

31 C.J. p 377 note 46. 

40. Iowa.—State v. Lamb, 227 N.W. 
8*30, 209 Iowa 132. 

Mass.—Commonwealth v. Ashey, 142 
NR 788, 248 Mass. 259. 

31 CJ. p 377 note 47. 

41. Ala.—^Henderson v. State, 157 
So. 884, 26 AlaApp. 263, citing 
Corpus Juris. 

Ind.—State v. Tucker, 93 N.E. 3, 174 
Ind. 715, 31 L.R.A.,N.S., 77*2, Ann. 
Cas.l913A 100. 

Intermarriage of persons related by 
affinity see the C.J.S. title Mar¬ 
riage § 16, also 38 C.J. p 1293 note 
81 et seq. 

43. Ky.—^Maxey v. Commonwealth, 
9 S.W.2d 1001, .226 Ky. 663. 
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cest for a man to cohabit or have carnal intercourse 

with his stepdaughter 43 or with his niece.44 

However, the statutes in many jurisdictions ex¬ 
pressly extend to relationships by affinity.45 Un¬ 
der these statutes sexual intercourse between a 
stepfather and his stepdaughter,46 a stepmother and 
stepson,47 or a brother-in-law and sister-in-law,43 
is punishable as incest. Affinity within the mean¬ 
ing of statutes against incest does not arise betw'een 
one of the parties to a marriage and a person re¬ 
lated only by affinity to the other party.49 It has 
been held that, before carnal intercourse between 
the stepfather and a stepdaughter can constitute the 
offense of incest, it must be affirmatively establish¬ 
ed that the stepfather and the mother were legally 
marned,39 and, if he was pre\nously married, that 
his previous marriage had been legally dissolved by 
death or divorce.^i 

Time of relationship. The relationship of affinity 
between the parties must exisi at the time the act of 
intermarrying or sexual intercourse occurs in or¬ 
der to render it incestuous; if the relationship has 
ceased to exist previous to the time when the act 
takes place, then the act of intermarrying or sex¬ 
ual intercourse is not incestuous, however offensive 
it may appear to good morals, or punishable as a 
crime under other criminal statutes.^^ 

As a general rule affinity ceases on the divorce or 
death of the blood relative through whom the rela¬ 
tionship was created,®^ and hence in the absence of 
a statutory prohibition after such divorce or death 


It is not incest for a man to marry or have unlaw¬ 
ful intercourse with his former wife’s daughter34 or 
sister.53 However, it has been held that living is¬ 
sue of the marriage continues the affinity between 
the husband and the blood relation of the wife after 
her death, and that in such a case marriage or sex¬ 
ual intercourse between a stepfather and stepdaugh¬ 
ter after the death of the latter’s mother is in¬ 
cest but w-here no issue results from the mar¬ 
riage, intermarriage of a stepmother and stepson 
after the death of the husband and stepfather is 
not incest because the former relationship by affin¬ 
ity no longer exists.®7 

c. Knowledge of Eelationship 

Under some statutes knowledge of the relationship 
on the part of the accused is an essential element of the 
crime of incest, but under other statutes such knowledge 
is not an element of the offense. 

Under some statutes knowledge of the relation¬ 
ship on the part of accused has been held an es¬ 
sential element of the offense but under other 
statutes such knowledge does not constitute an es¬ 
sential element of the crime.®9 A statute defining 
incest is not invalid because of the omission of the 
word ''knowingly” or any equivalent word or phrase 
making knowledge of the relationship an element of 
the crime.®® 

Knowledge of both parties. Unless there is a 
statutory provision to the contrary,®! the knowledge 
of the relationship on the part of both parties to 
the incestuous act is not essential to a conviction 
of the one who has such knowledge.®^ 


Kich.—^Ex parte Boum^ 2 N.W.2d 
439, 300 Mich. 398. 

•31 CJ. p 377 note 50. 

43. Ky.—^Maxey v, Commonwealtli, 
9 S.W.2d 1001. 225 Ky. 663. 

Mich.—^Ex parte Bourne, 2 N.W.2d 
439, 300 Mich. 398. 

31 C.J. p 377 note 51. 

44. Ind.—State v. Tucker, 93 N,B. 3, 
174 Ind. 715, 31 LuR.A.,N.S., 772, 
Ann.Cas.l913A 100. 

Iowa.—State v. Andrews, 149 N.W. 

246, lOT Iowa 273. 

31 C.J. p *376 note 39 [a]. 

45- Ohio.—Groasenbacher v. State, 
197 N.E. 382, 49 Ohio App. 451. 

46L Ga.—Jenningrs v. State, 79 S.R 
756, 13 Ga.App. 678. 

Iowa.—^Lockerby v. Hollowell, 231 N. 

W. 375, -210 Iowa 633. 

OJbdcx—Grossenbacher v. State, 197 
382, 49, phio App. 451. 

31 CJ. p 377 jnqte 53. 

0 te!pdaiiirh.tex hozn after xnazxiage to 
accused 

Accused having sexual Intercourse 
with his wifeTs daug^hter, 'oonceived 


out of wedlock by one other than ac¬ 
cused, but bom after wife's mar¬ 
riage to accused, was guilty of in¬ 
cest.—Grossenbacher v. State, 197 N. 
E. 382, 49 Ohio App. 461. 

47- Ind.—Baumer v. State, 49 Ind. 
544, 19 Am.R 691. 

4ff. Ohio.—Stewart v. State, 39 
Ohio St 152. 

31 -C.J. p <377 note 55. 

49. Iowa.—State v. Andrews, 149 N. 
W. '24‘5, 167 Iowa 273. 

31 aj. p 377 note 56. 

50. Tex,—Landln v. State, 276 S.W. 
1012, 101 Tex,Cr. 373. 

31 C.J. p 377 note 67. 

51- Tex—Burford v. State, 161 S.W. 

638, 68 Tex,Cr. 296. 

31 C.J. p 377 note 58, 

52. Ala.—Tagert v. -State, 39 So. 
•293, 14'3 Ala. 88, 111 Ain.S.R. 17. 

53. N.C.—State v. Shaw, 25 N.C.* 
532. 

Tex.—Stanford v. State, 60 S.W. 263, 
42 Tex.Cr. 343. 

81 C.J. p 377 note 69. 
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64. Tex.—Landin v. State, 275 S.W. 
1012, 101 Tex.Cr. 373—Stanford v. 
State, 60 S.W. 253, 42 Tex.Cr. 343. 

31 C.J. p 377 note 60. 

65. Tenn.—Wilson v. State, 46 S.W. 
451, 100 Tenn. 696, 66 Am.S.R. 789. 

31 C.J. p 377 note 61. 

sa Ala.—Tagert v. State, 39 So. 393, 
143 Ala. 88, 111 Am.S.R. 17. 

57. Ala.—^Henderson v. State, 167 
So. 884, .26 Ala.App. 263. 

58. Ky.—^Maxey v. Commonwealth, 
9 S.W.2d 1001, 226 Ky. 663. 

31 C.J, p 377 notes 64, 66. 

59. Fla.—^McCaskiU v. State, 45 So. 
843, 55 Fla. 117. 

Iowa.—State v. Judd, 109 N.W. 892, 
182 Iowa 296, 11 Ann.Can. 91. 
ea U.S.—^In re Nelson, D.C.Wash., 
69 m 71.2. 

Wash.—State v. Glindemann, 75 P. 
800, 34 Wash. 221, 101 Am.S.R. 
1001. 

81. Ind.—^Bamher v. State, 49 Ind. 
644, 19 Am.R. 691. 

62. ai«l—^M organ v. State, H Ala, 
289. ^ - 

31 C.J. p 378 note 70. 
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§ 4. -IntenMrriage 

Where under the statutes incest may consist of sexual 
relations between persons within the prohibited degrees, 
the Intermarriage of such persons is not an essential ele¬ 
ment of the offense. 

Under a statute which declares intermarriage 
between persons related within the prohibited de¬ 
grees to be incest, it has been held that the of¬ 
fense becomes complete on the intermarriage, and 
that to sustain a conviction it is not necessary to es¬ 
tablish carnal knowledge.®^ Under a statute defin¬ 
ing incest to be either the intermarrying or carnal 
knowledge of persons within the prohibited degrees, 
incest may be committed either by the intermarriage 
or by the sexual intercourse of persons within the 
prohibited degrees and such a statute does not 
require proof of marriage to sustain a conviction 
where carnal knowledge is shown.®® 

§ 5. - Carnal Knowledge 

Where required by statute, carnal knowledge is a 
necessary element of the crime of Incest. 

Unless, as considered supra § 4, the intermarriage 
of persons within the prohibited degrees is alone 
sufficient under the statute to constitute the crime 
of incest, carnal knowledge is, as a rule, a necessary 
element of the offense;®® and sexual commerce by 
persons within the prohibited degrees is incest, al¬ 
though they have gone through the form of inter¬ 
marriage, as explained infra § 10. Under some 
statutes incest is not a continuous offense; a single 
act of sexual intercourse is sufficient to commit it, 
each act being a separate offense.®'^ 

Sufficiency of act. Except where the offense may 
be committed by marriage without proof of carnal 
knowledge, as considered supra § 4, incest 'will not, 
as a general rule, be committed unless there is an 
actual penetration of the private parts of the fe¬ 


§ 8 

male,®® and, according to some authorities, unless 
there is also an emission,®® although it has been 
held that emission need not be shown.'^® 

§ 6. - Cohabitation 

Cohabitation of persons related within the prohibited 
degrees Is an offense under some statutes. 

Cohabitation of persons related within the for¬ 
bidden degrees is prohibited by the terms of some 
of the statutes.7i The terms "cohabit” or "cohabi¬ 
tation” in this connection have been construed as 
meaning to live together as man and wife,'^^ or to 
mean any sexual intercourse, whether within a 
common dwelling or elsewhere.^® A single act of 
sexual intercourse has been held sufficient to con¬ 
stitute licentious cohabitation.^® 

§ 7. -Age 

In the absence of a statutory requirement, the age 
of the parties is not an element of the crime of Incest. 

Under some statutes in order to warrant a con¬ 
viction for incest the parties to the alleged incestu¬ 
ous act must have arrived at a specified age.'^® In 
the absence of such a statute, age is not an element 
of incest,*^® and the crime may be committed at 
least by the man, without respect to the age of the 
female, and although she has not arrived at the 
age of consent, as explained infra § 8, or at the age 
of puberty.77 

§ 8. - Consentof Parties and Use of Force 

In some Jurisdictions the consent of both parties to the 
illicit act Is an essential element of Incest, but In other 
Jurisdictions mutual consent Is not required and sexual 
intercourse accomplished by the use of force may con- 
stitute Incest, as may sexual Intercourse with one below 
the age of consent. 

In some jurisdictions the concurring assent of 
both parties to the illicit act is necessary in order 


63. Iowa.—state v. Schaunliurst, 34 
Iowa 547. 

Wis.—Hints V. State, 17 N.W. 639, 68 
Wis. 493. 

64. Cal.—^People v. MacDonald, 76 
P.2d 121, 54 Cal.App.'2d 702. 

65. Tex—Simon v. State, '20 S.W. 
399, 716, 31 Tex.Cr. 186, 87 Am.S.R. 
-802. 

Marriagre as defense to prosecution 
for incest see infra § 10. 

68. N.J»—State V. Masnik, i|L2 A.2d 
871, 125 N.JXaw 34, affirming 8 A. 
2d 701, 153 N.J.Daw ^'5, 

31 C.j. p 375 note 17. 

67. IlL—^People v. Arendekrczyk, 15 
^N.3il.2d.2, aer HL 684.v.t. . 

Tex.—^Pridemore v. State, 18-9 IS.W; 


1115, 59 Tex.Cr. 563, 29 L.R.A.,N'. 
S., 858. 

31 C J. p ’376 note 19. 

Single act of sexual intercourse as 
constituting licentious cohabita¬ 
tion see infra § 6. 

68, 'Wash.—State v. Glindeinann, 75 
P. 800, 84 Wash. *221, 101 Am.S.B. 
1001. 

31 CJ. p S7«. note 21. 

89. Ohio.—^Noble v. State, 22 Ohio 
St 641. , 

TO. Ohio.r—Signs v. State, 55Q P. 938, 
940, *35 OkLCr. *340, citing Coxpiui 

'31 ,C.J. p 376 note 25. ' 

71., La.—State Spurllng, 40 ,So. 

167, .116 Las 789. .... 

31 C.J. p 375 note 28. 
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73. Tex.—Simon v. State, 20 S.W. 
399, '81 Tex.Cr. 186, -37 Am.S.R. 
802. 

73. La.—State v. Spurling, 40 So. 
167, 115 La. 789. 

74e Neb.—Matthews v. State, 511 N. 
W. 942, 115 Neb. 168, disapproving 
State V. Lawrence, 57 N-W. 126, 19 
Neb. 307, so. far as inconsistent 

76. Ind-—^Lumpkins v. Justice, 1 
Ind. 657.' 

Iowa.—Ul'S. V. Hller, Morr. 830. 

*31 CLJ. p 376 note 58 [a]. 

76L OaL—^People v. MoColluna, *2 P. 
5d 432, 116 CatApp. 55. 

77. Ala-—^Dixon v. State, 41 So. 734, 
147 Ala. 91, 119 Ain.S.It 57, 10 - 
AnmOas. 957. 
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to constitute the crime of incest,*^ s and, where an 
illicit connection is accomplished by force, accused 
cannot be convicted of incest.^® In other jurisdic¬ 
tions the intercourse and relationship being estab¬ 
lished, it is immaterial as regards accused’s guilt 
whether the act of intercourse was or was not with 
the consent of the other party, usually the female,^® 
and the crime may be committed by the man, al¬ 
though the female is under the age of consent. 

In some jurisdictions there may be a certain force 
or power exerted, resulting from the age, relation¬ 
ship, or circumstances of the parties which over¬ 
comes the objections of the female, without amount¬ 
ing to the violence which would constitute rape;^^ 
but if the sexual intercourse is accomplished with 
such force as to amount to rape, no conviction can 
be had for incest.®^ In other jurisdictions, how¬ 
ever, a person may be convicted of incest, although 
his act also constitutes rape.®^ 

§ 9. Attempt to Commit Offense 

A person may be convicted of an attempt to commit 
incest where he does what he can to commit Incest but 
fails in Its consummation. 

Where a person does what he can to commit in¬ 
cest but fails in its consummation, he may be con¬ 
victed of an attempt to commit the offense,®® To 
constitute an attempt to commit incest, there must 
be an intention to commit the offense and a simul¬ 
taneous resulting act which if fully performed 
would constitute the substantive crime;®® a bare 
solicitation to commit the offense does not consti¬ 
tute an attempt.®^ 

The intent to commit the crime and concurrent 
overt acts in the use of means adapted to the im¬ 
mediate perpetration and consummation thereof are 


sufficient to constitute a criminal attempt to com¬ 
mit the crime of incest and the failure of such 
means to effect the purpose intended will not ex¬ 
culpate one.®® It has been held also that, in order 
to justify a conviction for an attempt, it is not es¬ 
sential that the attempt charged should have failed 
in commission by reason of the intervention of cir¬ 
cumstances independent of the will of accused; and 
that if the elements of an attempt exist, the sub¬ 
sequent voluntary abandonment thereof cannot 
avail accused.®® On the other hand it has been held 
that the attempt to commit an incestuous marriage 
must be manifested by acts which would end in the 
consummation of the particular offense, but for the 
intervention of circumstances independent of the 
will of the party.®® The rule has been laid down 
that, conceding that the consent of both parties is 
necessary to constitute the crime of incest, it does 
not follow that a man may not be guilty of the 
crime of attempting to commit incest without the 
consent of the woman.®! 

§ 10. Defenses 

Various matters have been held not to constitute a 
defense to a prosecution for incest, such as drunkenness, 
the bad reputation of the female, a conspiracy between 
the prosecutrix and third persons, and the intermarriage- 
of the parties. 

The crime of incest cannot be palliated or ex¬ 
cused on the ground of the voluntary drunkenness 
of accused,®® or*, it has been held, on the ground 
that he acted under moral insanity or an uncontrol¬ 
lable impulse.®® 

Bad reputation of female. It is no defense to 
a prosecution of the man that the woman with 
whom the alleged incest was committed bore a bad 
reputation for chastity,or that she was guilty of 


78. Neb.—Yeoman v. State, 31 N.W, 
669. 21 Neb. 171. 

31 C.J. p 378 note 71. 

79. Mo.—State v. Edlngr, <4.2 S.W- 
935, 141 Mo. 281. 

N.T.—^People v. Harriden, 1 Park. 
Cr. 344. 

80- in.—^People v. Arendarczyk, 12 
N.E.2d 2, 337 Ill, 53-4. 

Iowa.—State v. Jones, 10 N.W.2d 
5'26. 

N.J.—State V. Hug-hes, 164 A. 867, 
868, 108 N.J.Law 64, citing Cor« 
pus Jnzis, and reversed on other 
grounds 160 A. 492, 109 N.J.Law 
189. 

Okl.—Signs V. State, 260 P. 938, 940, 
35 OkLCr. 340, citing* Ooxpus JU- 
zls. 

Wash.—State v. Coffey, 112 P.'2d 989, 
8 Wash.2d 504. 

31 C.J. p 378 note 78. 

8!- in*—^People V. Arendarcsyk, 12 
N.B.2d 2. 367 IIL 534, 

31 CJ. p 378 note 74. 


88. Ga.—Raiford v. State, 68 Ga. 
672. 

N.O.—Strider v. Lewey, 97 S.B. 398, 
176 N.C. 448. 

■31 C.J. p 378 note 75. 

Rape and incest distinguished see 
supra § 1 c. 

83. Ga.—Whidby v. State. 49 S.E. 
811, 121 Ga. 688. 

Wis.—Porath v. State, 63 N.W. 1061, 
90 Wis, 627, 48 Am.S.R. 954. 

84. Okl,—Wood V. State, 116 P.2d 
T28, 72 Okl.Cr. 364. 

31 C.J. p 378 note 77. 

85. Utah,—State v. Winslow, 85 P. 
43'3, 30 Utah 403, S Ann.Cas. ‘908. 

31 C.J. p 390 note 83. 

Conviction of attempt under charge 
of incest see Indictments and In¬ 
formations I 285. 

Corpus Juris cited to the effect that 
some states have held that there is 
such an offense as assault with in¬ 
tent to commit inbest.—State v. 
Jones, Iowa* 10 N.W,2d 626, 528. 
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88. Wash.—State v. McGilvery, 55 
P. 115, 20 Wash. 240. 

31 C.J. p 390 note 84. 

87. IIL—Cox V. People, 82 HL 191. 

88. Cal.—^People v. Gleason, 33 P. 
1111, 99 Cal. 359, 87 Am.S.R. 56. 

89. Wash.—State v. McGilvery, 55 
P. 115, 20 Wash. 240. 

9<X CaL—^People v. Murray, 14 CaL. 
160. 

91. Cal.—^People v. Gleason, 33 P. 

1111, 99 Cal. 369, 37 Am.S.R. 56. 
98. Ind.—Colee v. State, 75 Ind. 611. 
9^ Neb.—Schwartz v. State, 91 N. 

W, 190, 66 Neb. 196. 

“Irresistible impulse” and “moral in¬ 
sanity” as defense to charge of 
crime generally see Criminal Law 
§§ 61, 68. 

94. Ind.—Kidwell V. State, 63 Ind, 
884. 

Admissibility of evidence of char¬ 
acter and reputation see infra 5 
15 d. 
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specific acts of unchastity with other men.^5 

Conspir<u:y of third persons, A person who com¬ 
mits incest cannot excuse himself by showing a con¬ 
spiracy on the part of the prosecutrix and third per¬ 
sons to entice him into the incestuous act.®® 

Effect of acquittal, or dismissal as to one party. 
Under a statute making the guilty participation of 
both parties to the act a necessary ingredient of the 
crime, it has been held that, if one is tried and ac¬ 
quitted, the other must be discharged.®^ Under oth¬ 
er statutes, however, the guilt of both parties is 
not necessary to warrant the conviction of one of 
the parties, although the consent of both parties to 
the sexual intercourse is necessary to constitute the 
crime of incest.®® It is not a good plea in bar that 
the action against the particeps criminis has on re¬ 
quest of the attorney been dismissed for the pur¬ 
pose of making her a witness for the state.®® 

Intermarriage. The rule has been laid down 
that sexual commerce between persons related with¬ 
in the prohibited degrees is incest, whether or not 
they have gone through the form of intermarriage.^ 
It is not material, according to some authority, 
that the marriage was celebrated in a country where 
it was valid, for a state is not bound on principles 
of comity to permit persons to violate its criminal 
laws, adopted in the interest of decency and good 
morals, because they have assumed, in another state 
or country where it was lawful, the relation which 
led to the prohibited act.® 

§ 11. Persons Liable 

Relatives of the accused cannot be accersarles to 
the crime of incest where the statute expressly so pro¬ 
vides. 

It has been said that incest is an offense against 


society in which both parties ordinarily engage with 
the same intent and purpose, so that both parties 
are principals and equally guilty.® Under a statute 
providing that relatives within designated degrees 
cannot be accessaries, accused’s grandmother and 
brother-in-law cannot be accessaries to the crime of 
incest committed by him.^ 

§ 12. Indictment or Information 

a. In general 

b. Carnal knowledge; adultery or forni¬ 

cation 

c. Intermarriage 

d. Relationship and knowledge 

&. In (General 

In a prosecution for Incest the Indictment or Informa¬ 
tion is sufficient !f it at least substantially follows the 
language of the statute and clearly states the facts. 

Since the crime of incest is purely statutory, and 
has no existence at common law, as explained su¬ 
pra § 1 b, an indictment or information therefor 
must follow the statute and allege a crime within 
its terms.® Although inartistically drawn,® the in¬ 
dictment or information is sufficient if it at least 
substantially follows the language of the statute, 
and clearly states the facts,and it will not be ren¬ 
dered defective by immaterial variances or omis¬ 
sions.® 

Charging incest as felony. It has been held that, 
incest being a felony, an indictment therefor must 
allege that the criminal act was “feloniously” done;® 
but it has also been held that since incest is a stat¬ 
utory offense, an indictment need not state that the 
offense was feloniously committed in the absence of 
a statutory requirement.^® 


95. Mo.—State v. Winninffham, 27 

S.W. 1107. 124 Mo. 423. 

31 C.J. p 379 note 85. 

96. Iowa.—State v. Rennick, 103 N. 
W. 159. 127 Iowa 294. 

97. Ind.—Baumer v. State, 49 Ind. 
544, 19 Am.R. 691. 

9& Cal.—People v. Patterson, 36 P. 
436. 102 Cal. 239. 

Mo.—State v. Ellis, 74 Mo. 385, 41 
Am.R. 321. 

99. Kan.—State v. Learned, 85 P. 
293, 73 Kan. 328. 

1. Ohio.—State v. Brown, 23 N.B. 
747, 47 Ohio St 102, 21 Am.S.R. 
790. 

31 CJ. p 375 note 18. 

Intermarriage as element of offense 
see supra § 4. 

2. Ohio.—State v. Brown, supra. 

6. Tex.—^Alexander v. State, 72 S.W'. 

2d 1080, 126 Tex.Cr. 625. 


4. Tex—^Adcock v. State, 58 S.W. 
846. 41 TexCr. 288. 

5. N.C.—State v. Sauls, 130 S.B. 848, 
190 N.C. 810. 

31 C.J, p 379 note 96. 

6. Ill.—Bolen v. People, 56 N.E. 408, 
184 Ill. 338. 

7. Iowa.—^Lockerby v. Hollowell, 231 
N.W. 376, 210 Iowa 623. 

Md.—Wentz v. State, 160 A, 278, 169 
Md. 161. 

Neb,—Purvis v. State, 220 N.W 699, 
117 Neh. 377. 

Okl.—Wood V. State, 116 P.2d 734, 
738, 72 OklCr. 347, citing Oozptui 
jraris. 

31 C.J. p 379 note 98, p 717 note 28. 
Xadlctmeuts or iaformatloiLs held 
flcient 

(1) An information which alleged 
that defendant had intercourse with 
the prosecutrix that she was a fe¬ 
male, that she was his daughter, 

509 


and that the act was committed on a 
certain date, was sufficient to (ffiarge 
“incest” within meaning of statute, 
as against a general demurrer.—Wood 
V. State, 116 P.2d 734, 72 OkLCr. 847. 

(2) Other cases see 31 C.J. p $79 
note 98 [a]. 

Xndiotment held Insnffioleiit 
Indictment charging that father 
carnally knew his daughter, under 
the age of sixteen years, stated 
crime of rape and not incest—State 
V. Winfree, 299 P. 1005, 136 Or. 581. 

8. Me.—State v. Carville, 11 A. 601. 
31 C.J. p 380 note 99. 

9. Miss.—^Newman v. State, 10 So. 
580, 69 Miss. 393. 

la IlL—^Bolen v. People, 66 N.B. 
408, 184 Ill. 338. 

Iowa.—State v. Judd, 109 N.W. 892, 
182 Iowa 296, 11 Ann.Cas. 91. 
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Description and date of act It has been held 
that the indictment should contain a particular de¬ 
scription of the specific act relied on as constitut¬ 
ing the crime of incest,although it has also been 
held that this is a matter of evidence, and that an 
allegation of the fact of intercourse is sufficient 
without stating the form and manner in which it 
was committed.^^ 

The indictment is not rendered invalid by rea¬ 
son of its omission to state the date of the commis¬ 
sion of the offense,or by an imperfect statement 
of the date,^^ unless there is a statute of limita¬ 
tions applicable to the prosecution of the offense, 
under which the imperfect statement shows it to be 
barred.^® It has been held that an indictment 
charging the commission of the offense on a day 
certain and on divers other days and times is suffi¬ 
ciently specific as to time and that the continuan- 
do may be rejected as surplusage,^® but it has also 
been held that an indictment which charges the 
criminal act to have been committed continuously 
through a specified period of years is to be regard¬ 
ed as charging several distinct offenses and there¬ 
fore bad for duplicity.^*^ A failure to disclose 
whether the offense was committed before or aft¬ 
er a governing statute was passed is immaterial, 
if the crime was the same under the former law,^® 

Description of female, A failure to state the 
true name of the female in full will not invalidate 
the indictment, if there is no question as to her 
identity,^® or if she is described by the name by 
which she is commonly known.^® The designation 
of the female as a “girl” instead of a “woman,” as 
used in the statute, is not a fatal defect^l 

Charging attempt. An information charging an 
attempt to commit incest need not specifically al¬ 


lege the purpose and intent of the parties to know 
each other carnally if such intent is the necessary 
and irresistible inference to be derived from the 
language employed, nor need it negative the pre¬ 
sumption that the attempt failed of commission 
through the volition of the actors, since the mere 
fact of abandonment would not prevent a convic- 

tion.22 

h. Carnal Knowledge; Adultery or Fornica¬ 
tion 

In a profecutlon for incest it is not necessary that 
carnal knowledge be charged in so many words. 

Carnal knowledge need not be charged in so 
many words in a prosecution for incest,^3 it being 
sufficient to allege that accused did commit forni¬ 
cation with, etc.,or, being a married man, did com¬ 
mit adultery with, etc. or that the related parties 
cohabited as husband and wife, or had incestuous 
intercourse or, in the language of the statute, 
that the intercourse was incestuous and unlawful.^^ 
Where the offense is alleged as against the form 
of the statute, the act of intercourse need not be 
charged as having been unlawful or unlawfully 
done.2® 

In jurisdictions in which the concurring assent 
of both parties is not essential to the crime of in¬ 
cest, it is sufficient for the indictment to allege car¬ 
nal knowledge on the part of accused only, and it 
need not allege that the parties had carnal knowl¬ 
edge of each other.^® An allegation of carnal in¬ 
tercourse between the parties is not tantamount to 
an allegation that such intercourse was with the 
consent of both parties.®® In a jurisdiction in 
which the concurring assent of both parties is re¬ 
quired to constitute incest, the indictment should 
allege the act as the joint act of the parties.®^ 


IL. Ark.—^Martin v. State, 22 S.W. 
840, 58 Ark. 3. 

12. Puerto Rlcob—^People v. Munoz, 
25 Puerto Rico 1S2. 

13. Ohio.—Barnhouse v. State, 81 
Ohio St 39. 

14. S.C.—State V. Reynolds, 26 S.B. 
679, 48 S.C. 384. 

31 C.J. p 3S0 note 15. 

16. W.Va.—State v. Pennington, 23 
S.E. 918, 41 W.Va. 699. 

31 CXJ. p 380 note 16. 

16b Gcl— Cook V. State, 11 Ga. 53, 
56 AhlD. 410. 

17. Ohio.—^Barnhouse v. State, 81 
Ohio St 39. 

31 aJ. p 880 note 18. 

1& Ala.—^Baker v. State, 30 Ala. 
5 621. I , ^ 

19. N.T.—People v. Lake, 17 N.B. 

146. 110 N.T. 61, 6 Am.S,R, 344. 

31 aj. p 381 note 29. 


90. Me.—State v, Peterson, 70 Me. 
216. 

31 aj. p 381 note 30. 

Name »a1>seq,iLently aog,iilzea hy mar. 
ziage 

Indictment for Incest should desig¬ 
nate prosecutrix by the name by 
which she was known at the time of 
the alleged offense, and not by a 
name subsequently acquired by mar- 
rlage.--Garcia v. State, 256 S.W. 697, 
96 Tex.Cr. 170. 

21. Ala.—^Dixon v. State, 41 So. 784, 
147 Ala. 91, 119 Am.S.R. 57, 10 Ann. 
Cas, 957. 

31 C.J. p 381 note 81. 

23. Wash.—State t.’ McGilvery, 55 
P. 116, 20 Wash, 240. 

23^ N.C.—State v. Sauls, 180 S.B. 
848, 190 ISr.C. 810. 

Wis.—Hlntz V, State, 17 N.W. 639, 
58 Wis. 493. 

31 C.J. p 380 note 2. 
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Carnal knowledge as element of 
offense see supra $ 5. 

24. Vt—State v. Dana. 10 A. 727, 
69 Vt. 614. 

26b Ark.—Carmen v. State, 179 S.W. 
183, 120 Ark. 172. 

26. S.D.—State v. Morgan, 176 N.W. 
36, 42 S.D. 517. 

27. Tex.—^Barrett v. State, 115 S.W. 
1187, 55 Tex.Cr. 182. 

28. Fla.—McCaskUl v. State, 45 So. 
843, 66 Fla. 117. 

29. Iowa.—State v. Hurd, 70 N.W. 
613, 101 Iowa 891. 

31 C.JJ p 380 note 9. 

Consent as element of offense see 
supra § 8. 

30. Tex.—^Tate v. State, Cr., 77 S. 
W, 793. 

31. Or.’—State v. Jarvis, 26 P, 802, 
20 Or. 437. 23 Ain.S.R. 141. 



42 C.J.S. 


INCEST 


§ 12 


Charging adultery or fornication. On the prin¬ 
ciple that the gist of the crime of incest is the act 
of sexual intercourse between persons within the 
prohibited degrees of relationship, an indictment 
charging an act of sexual intercourse between per¬ 
sons related within the prohibited degrees is suffi¬ 
cient, although it does not follow the statute by al¬ 
leging that accused committed fornication or adul¬ 
tery,^ ^ or, it has been held, although it alleges the 
commission of fornication instead of adultery by ac¬ 
cused, who was a married man.33 Where the in¬ 
dictment charges accused with incest by adultery, 
there must, it has been held, be an allegation that 
he was at that time a married man,^^ or, if it 
charges him with incest by fornication, that, he was 
unmarried at the time.35 

c. Intermarriage 

In a prosecution for Incest, It Is not necessary either 
to allege or negative the fact that the offense was com¬ 
mitted by the intermarriage of the parties where the 
statute prohibiting the crime applies equally to married 
and unmarried persons or where the fact of marriage Is a 
matter of defense. 

It is not necess^ary either to allege or negative the 
fact that the crime of incest was committed by the 
intermarriage of the parties where the statute pro¬ 
hibiting the offense applies equally to married and 
unmarried persons,^® or where the fact of marriage 
is regarded as a matter of defense.^'^ Where there 
is a possibility that a lawful marriage may have 


been contracted between the parties, as in the case 
of first cousins, who are prohibited from marrying 
in some states but not in others, or where a rela¬ 
tionship not formerly included within the prohibited 
degrees of consanguinity has been added by stat¬ 
ute, an indictment against them should allege that 
they are not lawfully man and wife.-® 

An indictment for incest by intermarriage need 
not affirmatively charge that there was a marriage 
where it alleges that defendant did unlawfully in¬ 
termarry;^® and an indictment that the man did in- 
cestuously intermarry with the woman is sufficient 
to charge her as well as him, without charging the 
converse.^® 

d. Eelationship and Knowledge 

The Indictment or Information In a prosecution for 
incest should allege the relationship existing between 
the parties and that the accused had knowledge of the re¬ 
lationship where such knowledge Is an element of the 
offense. 

The indictment" in a prosecution for incest should 
clearly allege the relationship existing between the 
parties, so that it may appear whether or not they 
are related within the prohibited degrees of consan¬ 
guinity or affinity.'*! Where the relationship is 
definitely alleged, it is unnecessary to allege further 
the conclusion of law that the parties were within 
the prohibited degrees of relationship,^^ qj. ^jj^t the 
relationship was by blood instead of affinity nor, 


38. Fla.—McCaskill v. State, 45 So. i 
843, 56 Fla. 117. 

Okl.—Wood v. State, 116 P.2d 734, 
72 Okl.Cr. 347. 

31 C.J. p 380 note 20. 

33. Mich.—^People v. Cease, 45 N. 
W. 686, 80 Mich. 676—People v. 
Rouse, 2 Mich.N.P. 209. 

34. Ark.—Martin v. State, 22 S.W, 
840, 58 Ark. 3. 

31 C.J. p 380 note 22. 

SnAcient avermeftt of marriage 

(1) An indictment for incest suffi¬ 
ciently charging that defendant was 
a married man and prosecutrix's 
father at the time of the offense was 
sufficient, although it failed to al¬ 
lege his wife's name.—Williams v. 
State, 255 S.W. 814, 160 Ark. 687. 

(2) Allegations that defendant, 
knowing himself to be the father of 
B, and forbidden to marry her, did 
have carnal knowledge of her inces- 
tuously and adulterously, he being a 
married man, are a sufficient charge 
that defendant was a married man 
at the time that the offense was 
committed.—State v. Ratcliffe, 31 S. 
W. 978, 61 Ark. 62. 

Denial of marriage to proseoutriz 
Ap informa,tion, or Indictment for 
incest need not aver that .accused 


was not married to the prosecutrix. 
Ark.—-Williams v. State, 256 S.W. 
314, 160 Ark. 587. 

Cal.—^People v. McCollum, 2 P.2d 
482, 116 Cal.App. 66. 

35. Ark.—State v. Fritts, 2 S.W. 
256, 48 Ark. 66. 

33. Fla.—Brown v. State, 27 So. 
869, 42 Fla. 184. 

Tex—Barrett v. State, 115 S.W. 1187, 
65 TexOr. 182.* 

31 C.J. p 880 note 24. 

Intermarriage as element of offense 
see supra § 4. 

37. Wash.—State v. Nakashima, 114 
P. 894, 62 Wash. 686, Ann-Cas. 
1912D 220. 

31 C.J. p 880 note 25. 

SSL Ark.—State v. Fritts, 2 S.W. 
256, 48 Ark. 66. 

39. Tex—Simon v. State, 20 S.W. 
399, 81 TexCr. 186, 37 Am.S.R. 
802. 

31 C.J. p 381 note 27. 

40. Va.—^Hutchins v. Common¬ 

wealth, 2 Va.Cas. 831, 4 Va. 331. 

41. Mloh.—^Bx parte Bourne, 2 N.W. 

2d 439, 300 Mich. 398. . . 

81 C.J.‘p 381 note 32. 

Relationship between parties as ele¬ 
ment of offense see supra $ 8* 


Allegfatioiiji held snffloient 

(1) Indictment which charged that 
accused unlawfully carnally knew 
woman who was the daughter of the 
sister of accused was sufficiently 
clear averment of accused's incest 
with his niece.—^Kincaid v. State, 97 
S.W.2d 176, 131 TexCr. 101. 

(2) Other cases see 31 CLJ. p 381 
note 32 [al. 

Xndictment oharging Inoest between 
parent and child 

An indictment which charged that 
accused incestuously had carnal 
knowledge of body of daughter 
charged the offense of "incest" un¬ 
der the section of incest statute re¬ 
lating to incestuous conduct between 
parent and child, rather than same 
offense under preceding section cov¬ 
ering incest not involving parent- 
child relationship.—State y. Masnik, 
12 A2d 871, 125 N.J.Law 34, affirm¬ 
ing 8 A.2d 701, 123 N.J.Law 335. 

42. Ohio.—State v. Brown, 23 N.R 
747, 47 Ohio St 102, 21 Am.S.R. 
790. 

31 C.J. p 381 note 33. 

43. Ga.—Cook V. State, 11 Ga. 68, 
66 Am.D. 410. 

Ohio.—State v. Brown, 23 N.R 747, 
47 Ohio St. 102, 21 Am.S.R. 790. 
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if the relationship is alleged and the female is suf¬ 
ficiently identified, is it necessary to state the name 
of the person or persons through whom the rela¬ 
tionship is traced.^4 An indictment for incest with 
one’s stepdaughter sufficiently describes the rela¬ 
tionship of the parties by alleging it to be that of 
stepfather and stepdaughter, without setting forth 
the marriage of accused to the mother or the sub¬ 
sistence of the marriage relation at the time of the 
commission of the crime.^S 

Legitimacy of relations^ An indictment which 
charges that accused committed incest with his 
daughter includes an illegitimate daughter,^® and, 
although the indictment is for incest with a legiti¬ 
mate daughter, the fact of such legitimacy need not 
be alleged.^*^ 

Knowledge of relationship. Where the statute 
makes knowledge of the relationship a part of the 
definition of the offense, as where it uses the word 
■"‘knowingly,” or words of similar meaning in this 
connection, the indictment must allege that accused 
had knowledge of the relationship.^^ Where the 
statute is silent as to knowledge, as where it does 
not use the words “knowingly,” “willfully,” or the 
like in describing the offense, it is not necessary to 
allege that accused knew of the relationship and 
if the indictment alleges that accused knew of the 
relationship, it is not necessary to allege that the 
other party knew of it®® 

§ 13. -Issues, Proof, and Variance 

In a prosecution for incest the material allegations 
of the indictment must be proved and the accused is en¬ 
titled to an acquittal If there is a material variance be¬ 
tween the allegations and the proof. 

In accordance with the general rules, considered 


in the C.J.S. title Indictments and Informations §§ 
244-270, also 31 C.J. p 835 note 53-p 854 note 37, 
the material allegations of an indictment or infor¬ 
mation for incest must be proved as laid,®i but al¬ 
legations which are mere surplusage may be disre- 
garded.®2 If there is a material variance between 
the allegations of the indictment or information and 
the proof, there can be no conviction, and accused 
is entitled to an acquittal.®® It has been held that, 
even if the joint indictment of the man and woman 
for incest is tantamount to alleging her consent, the 
state may on his trial prove that she did not con¬ 
sent.®-* 

§ 14. Evidence 

in a prosecution for Incest the accused Is entitled to 
the usual presumption of innocence, and tl}e burden of 
proving his guilt rests on the state. 

The usual presumption of innocence accorded an 
accused in a criminal prosecution, as discussed in 
Criminal Law § 581, applies in a prosecution for 
incest, and, in addition, there is a natural pre¬ 
sumption that accused could not be guilty of an of¬ 
fense so heinous as incest.®® 

The burden rests on the state to prove the guilt 
of accused,®® which it must, as considered infra § 
16, establish beyond a reasonable doubt 

§15, -Admissibility 

a. In general 

b. Cruel treatment 

c. Physical condition of female, preg¬ 

nancy, and birth of child 

d. Character and reputation 

e. Intermarriage; relationship 


midle aiLd xilec« 

(1) The kinship of the parties suf¬ 
ficiently appears by an averment 
that the sexual act was committed 
by persons who bore the relation of 
uncle and niece to each other; and 
that kinship belngr by law. nearer 
than that between cousins, it is un¬ 
necessary expressly to allegre that it 
is so.—State v. Brown, supra. 

(2) Indictment for incest in -viola¬ 
tion of Rev.Gen.Stl920 § 5414, de- 
scribiniT defendant and the person 
with whom the crime was alleg-ed 
to have been committed as ^‘uncle** 
and ”nl€ce,” was sufficient to indi¬ 
cate relation of consangruinity.— 
Capps V. State, 100 So. 172, 87 Fla. 
388. 

44b W.Va.—State v. PennlniTton, 23 
S.B. 918. 41 W.Va. 699. 

31 C.J. p 381 note 35. 

45. Ohio.—Noble v. State, 22 Ohio 
St. 541. 


4a. Al€L—^Baker v. State, 30 Ala. 
521. 

31 C,J. p 381 note 37. 

47. Ga.—Cook v. State, 11 Ga. 53, 66 
Am.D. 410. 

31 ax p 381 note 38. 

48. Ind.—Williams v. State, 2 Ind. 
439. 

31 C,X p 381 note 39. 

Knowledge of relationship as ele¬ 
ment of offense see supra § 3. 
AUegatioiLs held sufficient 
Indictment charging accused know¬ 
ingly had carnal knowledge of the 
body of his daughter was sufficient 
without alleging that he did act 
knowing she was his daughter.— 
Wentz V. State, 150 A. 278, 169 Md. 
161. 

Allegations held insufficient 
An allegation of ‘‘unlawfully** hav¬ 
ing sexual intercourse is not equiva¬ 
lent to an allegation of knowledge of 


the relationship.—Williams v. State, 
2 Ind. 439. 

48. Fla.—McCasklll v. State, 45 So. 

843, 65 Fia, 117. 

81 ax p 382 note 40. 

50. Ala.—^Morgan v. State, 11 Ala. 
289. 

61. Conn.—State v, Rosewell, 6 
Conn. 446. 

31 ax. p 383 note 61. 

62. Mo.—State v. Brown, 107 S.W. 
1068, 209 Mo. 413. 

53. Tex,—^Blalack v. State, 162 S.W. 
865, 72 Tex.Cr. 375. 

31 ax p 383 note 63. 

54. Tex—Tate v. State, Cr., 77 S.W. 
793. 

66. Ga.—Jennings v. State, 79 S.R 
766, 13 Ga.App. 678. 

58. Cal.—^People v. Casillas, App., 
141 P.2d 768. 
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a. In General 

General rules governing the admissibility of evidence 
in criminal prosecutions ordinarily apply In prosecutions 
for incest. 

The rules governing the admissibility of evidence 
in criminal cases generally, as discussed in Crim¬ 
inal Law §§ 600-661, apply as to evidence in proof 
of the criminal act in prosecutions for incest.®*^ 
The name by which the daughter with whom the 
incest was alleged to have been committed was 
known is immaterial, if her identity is established 
beyond dispute.58 

Resemblance of child, A child which the prose¬ 
cutrix testifies is the issue of the illicit intercourse 
may be exhibited to the jury to corroborate her tes¬ 
timony by means of the resemblancebut it has 
been held that the testimony of a physician who at¬ 
tended the prosecutrix at the birth of her child, and 
saw it several times, that in his opinion it favored 
accused is inadmissible.®® 

Motive for prosecution. Evidence of the motive 
actuating the institution of the prosecution is im¬ 
material and inadmissible.®^ 

b. Orriel Treatment 

In a prosecution for incest, evidence of acts of the ac¬ 
cused tending to prove his cruel treatment of the female 
for the purpose of forcing her to submit to his embraces 
is admissible. 


§ 13 

Evidence of acts of accused tending to prove 
his cruel treatment of the female for the purpose 
of forcing her to submit to his embraces is admis¬ 
sible,®2 for the purpose of determining, inter alia, 
whether the crime committed was rape or incest.®® 
The denial by accused to the prosecutrix, his daugh¬ 
ter, of the privilege of attending church or enter¬ 
tainments, whether regarded as punishment for un¬ 
willingness to yield to his demands or as a method 
of increasing his opportunity^ for satisfying his il¬ 
licit passion, is an act in furtherance of an incestu¬ 
ous purpose and admissible in evidence.®^ Howev¬ 
er, conduct of this character on the part of ac¬ 
cused is inadmissible unless its connection with the 
alleged crime is established.®® 

c. Physical Condition of Female, Pregnancy, 
and Birth of Child 

In prosecutions for incest, medical testimony as to 
the physical condition of the female ordinarily Is admis¬ 
sible and for certain purposes evidence of pregnancy and 
of the birth of a child may be admitted. ' 

In a prosecution for incest, a medical expert may 
testify as to the condition of the sexual organs of 
the female with whom the olfense was alleged to 
have been committed as shown by an examination 
soon after the commission of the offense and as to 
the causes which would produce such a condition;®® 
he may also corroborate the testimony of the pros¬ 
ecutrix as to the frequent acts of intercourse to 


57. Ala.—^Wright v. State, 100 So. 

458, 20 Ala.App. 22. 

Ariz.—Power v. State, 30 P.2d 1059, 
43 Ariz. 329. 

Cal.—^People v. McAfee, 256 P. 839, 
82 CaLApp. 389. 

31 C.J. p 383 note 66. 

Admissibility in incest prosecution 
of evidence as to other acts of 
sexual intercourse or familiarities 
see Criminal Law § 691 u (5). 
Attitude of prosecutrix toward step¬ 
mother iustigatiuar prosecutlou 
Evidence as to the general attitude 
of prosecutrix toward stepmother 
claimed to have instigrated incest 
prosecution was properly excluded— 
People V. McAfee, 256 P. 839, 82 Cal. 
App. 389. 

Bzohange of notes hetweeu prose, 
eutrix and hoys 

Evidence as to an exchange of 
notes between prosecutrix and boys 
to show improper associations was 
inadmissible in absence of showing 
knowledge of contents, the mere fact 
of an exchange of notes between 
school children having no signifi¬ 
cance.—^People 'V. McAfee, supra. 
Complaints of proseoutrix 
As a general rule evidence of the 
complaints of the victim of ineest 
is admissible ozdy as corroborating 
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or sustaining her testimony, and 
when she does not appear as a wit¬ 
ness, even the fact that she made 
a complaint, however soon after the 
offense, is inadmissible, although an 
exception may be made in the case 
of a child too young to testify, in 
which case the fact that she made a 
complaint may be testified to by 
the person to whom it waa made.— 
People V. O’Bryan, 23 P.2d 94, 132 
CaLApp. 496. 

58. Ky.—^Mathis v. Commonwealth, 
13 S.W. 360, 11 Ky.L. 882. 

59- Or,—State v. Russell. 129 P. 
1051, 64 Or. 247. 

60. Tex.-—^Kilpatrick v. State, 44 S. 
W. 830, 39 Tex.Cr. 10. 

61. Mo.—State V. Young, 24 S.W.2d 
1046. 

Satisfaction of grudge 
Evidence that prosecution for in¬ 
cest was instituted by victim’s moth¬ 
er because of defendant’s refusal to 
allow third party to keep whisky at 
her place, not offered to .affect wild¬ 
ness’ credibility hut to ahow 

that she instituted the prosecution 
to satisfy a grudge, ^was Immaterial 
and inadmissihlA-^State • v. Young, 
supra. 
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eA N.C.—State v. Broadway, 72 S. 

B. 987, 157 N.C. 698. 

31 C.J. p 383 note 75. 

63. Mich.—^People v. Burwell, 63 N. 
W. 986, 106 Mich. 27. 

64. Pa.—Commonwealth v. Bell, 31 
A. 123, 166 Pa. 405. 

65. Ga.—^Whidby v. State, 49 S.B. 
811, 121 6a. 588. 

31 C.J. p 383 note 78. 

66. Utah.—State v. Winslow, 85 P. 
433, 30 Utah 403, 8 AnmCas. 908. 

31 C.J. p 385 note 6. 

Bxamlnation five months after of¬ 
fense 

Physician was properly permitted 
to testify In prosecution for incest 
that defendant’s daughters had been 
penetrated, as shown by examination 
about five months after dates charg¬ 
ed.—State V. , Columbus, 154 A. 605. 
9 N.J.Misc., ,512, .roargument denied 
166 A. 11, 9 N.J.M1SC. 668. 
Examination nearly one year after 
oftOnss 

V^liere physician examined prose¬ 
cutrix nearly one year after alleged 
hffex^e, such fact did not render his 
'evidence of result of examination in¬ 
admissible, weight thereof being for 
jury.—State v. Sullivan, 106 So. 631, 
159 La. 589. 
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which she had been subjected.®'^ On the other hand, 
testimony of a physician to the effect that soon 
after the intercourse commenced he had found the 
prosecutrix on examination suffering from some 
irritation of the vagina caused by some recent vio¬ 
lence has been held inadmissible in a prosecution 

for incest.^ 8 

Pregnancy, birth of child, and miscarriage. Ev¬ 
idence of the pregnancy of the woman with whom 
the alleged incest was committed is inadmissible as 
an independent fact,®® but it may be introduced 
to prove the corpus delicti,"® or it may be admitted 
as inseparably connected with other facts, which, 
if true, tend strongly to show the act of intercourse 
in controversy.^! 

Testimony of the prosecutrix as to the birth of 
her child and as to accused's being its father has 
been held to be material and relevant as an incul¬ 
pating circumstance and for the purpose of prov¬ 
ing that sexual intercourse had taken place, evi¬ 
dence is admissible that a child bom after the mar¬ 
riage of the prosecutrix to another was the result 
of incestuous intercourse.^® The fact that the pros¬ 
ecutrix g^ve birth to a child about nine months 
after the alleged offense is admissible to corrobo¬ 
rate her.^^ However, evidence as to sickness and 
suffering in connection with childbirth is inadmis¬ 
sible.^® 

Where the state has not elected or been required 
to elect on which of several acts of intercourse it 
will rely for conviction, it is not error to admit 
evidence of a miscarriage occurring prior to the 
date on which the state subsequently elects to rely.*^® 


d. Character and Eepntation 

In a prosecution for incest, evidence may be intro¬ 
duced to show the good moral character of the accused, 
but evidence as to the character and reputation of the 
prosecutrix ordinarily is inadmissible. 

In accordance with the rules governing the ad¬ 
missibility of character evidence in criminal prose¬ 
cutions generall}’, as considered in Criminal Law §§ 
676-679, in a prosecution for incest evidence is ad¬ 
missible in accused’s favor to show his general rep¬ 
utation for gentlemanly deportment and good mor¬ 
al character,77 and it is erroneous to confine the 
proof to his reputation for virtue and chastity,78 
although there is authority to the effect that the 
inquiry should be confined to the particular attri¬ 
bute of accused involved in the prosecution.7® It 
is incompetent to introduce in evidence the former 
conduct of accused for the purpose of showing his 
bad character.®® 

Of prosecutrix. As a rule, evidence in regard to 
the character or reputation of prosecutrix, in a case 
of incest, is not admissible, for it would make no 
difference what her reputation was if the incestu¬ 
ous intercourse occurred.®! Where the relationship 
of accused and prosecutrix is proved and the inter¬ 
course between them is established, proof that she 
had sexual relations with other men is no excuse 
or mitigation of accused's offense, and hence such 
evidence is not admissible in favor of accused;®® 
but where the state introduces evidence of preg¬ 
nancy or of the fact of the birth of the child as 
a circumstance, accused has the right to prove by 
this character of proof that another person may 
have been the father of the child, as a means of 
meeting this phase of the state's case.®® Further, 


67. Iowa.—State v. Pelser, 163 N.W. 
600, 182 Iowa 1. 

31 C.J. p 385 note 7. 

68. Or.—State v. Jarvis, 26 P. 302, 
20 Or. 437, 23 Ani.S.R. 141. 

69. Mo.—State v. Pruett, 46 S.W, 
1114, 144 Mo. 92. 

7a CaL—People v, Stoll, 267 P. 683, 
84 CaLApp. 99. 

71. Mich.—^People v. Stlson, 103 K. 
W. 642, 140 Mich. 216, 112 Am.S.R. 
397, 6 Ann.Cas. 69. 

31 CX P 386 note 11. 

Oorrohoratlii^r proseontxlz’s test!. 

mosy as io act of intereourse 
Pa.—Commonwealth v. Jenkins, 46 
Pa.Dtet & Co. 677. 

72. Ala.—Mitchell v. State, 101 So. 
168, 20 AlaA.pp. 165. 

81 C.J. p 383 note 69. 

73. Neb.—Smothers v. State, 116 N. 
W. 162, 81 Neb. 426. 

74. Tex—Barrett v. State, 116 S.W. 
1187, 66 TexCr. 182. 


75. Tex—^Hasten v. State, 271 S.W. 
920, 100 TexCr. 30. 

Chaxare of disposltioii 
Evidence by prosecutrix’s father 
as to changre in prosecutrix’s disposi¬ 
tion after allegred offense, committed 
by uncle, and as to her sickness at 
childbirth, was inadmissible.—^Masten 
V. State, supra. 

Baldiiess foUowingr childbirth 
Evidence by prosecutrix that her 
hair fell out after childbirth and 
that she was still bald was inadmis¬ 
sible.—^Masten v. State, supra. 

76. Iowa.—State v. Pelser, 168 N.W. 
600, 182 Iowa 1. 

77. Iowa.—State v. Shultz, 168 N.W. 
639, 177 Iowa 321. 

31 C.J. p 386 note 2. 

7a Tex—^Poyner v. State, Cr., 48 
S.W. 616, rehearlngr 47 S.W. 977. 

79. Ky.—Commonwealth v. Stites, 
227 S.W. 674, 190 Ky. 402. 

31 C.J. p 386 note 4. 
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80. Cal.—^People v. Benoit, 31 P. 

1128, 97 Cal. 249. 

31 C.J. p 385 note 5. 

81. Cal.—People v. Stratton, 75 P. 
166, 141 Cal. 604. 

31 C.J. p 384 note 80. 

88. Iowa.—State v. Candler, 217 N. 

W. 233, 204 Iowa 1366. 

Pa.—Commonwealth v. Jenkins, 46 
Pa.Dist & Co. 677. 

31 C.J. p 384 note 81. 

That prosecutrix had contracted 
disease by intercourse with another 
than defendant, would be no defense 
to defendant but, if admissible, would 
only be a circumstance to be con¬ 
sidered on defendant’s plea of inno- 
cenca—^Williams Commonwealth, 

134 S.W.2d 983, 281 Ky. 70. 

83. Pa.—Commonwealth v. Jenkins, 
46 Pa.Dist. & Co. 677. 

Tex—Skidmore v. State, 123 S.W. 

1129, 57 TexCr. .497, 26 L..K.A^N.S., 
466. 

31 C.J. p 884 'note 82^ 
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where the pregnancy of the woman is established, 
it has been held competent for the woman to testi¬ 
fy that she had never had sexual intercourse with 
any man except accused,^^ but it has also been held 
that whether or not she became pregnant by other 
men, and her declarations with relation thereto, 
are immaterial and irrelevant on the trial of ac- 
cused,85 especially where it is not shown that her 
acts with other men occurred at a time when the 
pregnancy could have been caused thereby.^® 

e. Intermarriage; Belationship 

The register of marriages and the marriage license 
and return are admissible to prove the marriage of the 
parties In a prosecution for an incestuous intermarriage. 

In a prosecution for an incestuous intermarriage, 
the register of marriages kept by the officer desig¬ 
nated for that purpose is admissible to prove that 
the marriage took place,®*^ as are also the marriage 
license and return;®® and the identity of the per¬ 
sons accused and of the persons named in the mar¬ 
riage record may be established by admissions, 
identity of names, and by the absence of evidence 
showing that other persons of the same name did 
the acts of which defendants stand charged.®® 

Relationship. In some jurisdictions in prosecu¬ 


tions for incest evidence of general reputation is ad¬ 
missible to prove the relationship and pedigree of 
the parties,®® but in other jurisdictions it is not.®^ 

§ 16. - Weight and Sufficiency in General 

In a prosecution for incest the guilt of the accused 
must be established beyond a reasonable doubt. 

In accordance with the general rule discussed in 
Criminal Law § 910, in a prosecution for incest the 
guilt of accused must be established beyond a rea¬ 
sonable doubt.®2 If the testimony for the state sim¬ 
ply raises a suspicion, and is not corroborated by 
facts that could have been easily obtained, it is not 
sufficient to sustain a conviction.®® However, in¬ 
cest may be proved by circumstantial as well as by 
direct evidence.®^ In a prosecution of a father for 
incest with his daughter, evidence of her mental 
attitude and conduct toward him tending to show a 
motive to falsify goes only to the weight and cred¬ 
ibility of her testimony, but is not sufficient to de¬ 
stroy its probative force.®® 

In various cases the evidence in prosecutions for 
incest has been held sufficient or insufficient to sup¬ 
port a conviction,®® as in the case of persons relat¬ 
ed by consanguinity®^ or in the case of persons re- 


34. Qa.—^Taylor v. State, 35 S.1I 
161. 110 Ga. 159. 

35. Ind.—Kldwell v. State, 63 Ind. 
384. 

36. loweu—State v. Hurd, 70 N.W. 
613, 101 Iowa 891. 

Tex.—Kilpatrick v. State, 44 S.W. 
830, 39 Tex,Cr. 10. 

37- Iowa.—State v. Schaunhurst, 34 
Iowa 547. 

Admissibility of evidence to prove 
marriagre generally see the C.J.S. title 
Marriage § 44, also 38 G.J. p 1830 
note 94-p 1345 note 97. 

38. Tex:—^Baker v. State, 118 S.W. 
542, 56 Tex.Cr. 16. 

81 C.J. p 386 note 25. 

39. Iowa.—State v. Schaunhurst, 84 
Iowa 547. 

sa Mo.—State v. BuUinger, 54 Mo. 
142. 

Tenn.—^Ewell v. State, 6 Terg. 364, 27 
Am.D. 480. 

91. Ala-—^Blder v. State, 26 So. 213, 
123 Ala. 35. 

98. Cal.—People v. Casillas, App., 
141 P.2d 768. 

Ga.—Jennings v. State, 79 S.B. 766, 
13 Ga-App. 678. 

Ky.—^Maxey v. Commonwealth, 9 S. 

W.2d 1001, 226 Ky. 663. 

OkL—Matherly v. State, 71 P.2d 
1094, 62 Okl.Cr. 418. 

93. Tex.—CUde v. State, 97‘S.W. 486, 
60 Tex.Cr. 871. 


94. Iowa.—State v. Judd, 109 N.W. 
892, 132 Iowa 296, 11 Ann.Cas. 91. 
Fenetratioii may be inferred from 
circumstances.—State v. Judd, supra. 

96^ Iowa,—State v. Dunn, 160 N.W. 
302. 

96. Fla.—^Martin v. State, 195 So. 
415, 142 Fla. 608. 

Ga.—Jennings v. State, 79 S.B. 756, 
13 Ga.App. 678. 

31 O.J. p 387 note 35. 

Aooessoxy before fact 
Evidence that defendant knew of 
the relationship of a stepfather and 
stepdaughter and with such knowl¬ 
edge permitted them to occupy a 
room in defendant's house for pur¬ 
poses of sexual intercourse, was suf¬ 
ficient to sustain a conviction of de¬ 
fendant for incest, as an accessory 
before the fact.—Love v. State, 107 
So. 667, 142 Miss. 602. 

97. Brother and sister 

Evidence was held sufficient to 
sustain conviction of brother.—^Pur¬ 
vis V. State, 220 N.W. 599, 117 Neb. 
377. 

Father and daughter 

(1) Evidence was held sufficient 
to support conviction. 

Cal.—^People v. Lee, 180 P.2d 168, 55 
Cal.App.2d 163—^People v. Smlthle, 
126 P.2d 663, 61 Cal.App.2a 693— 
People V., De Coe, 77 P.2d 883, '25 
CaLAPPi2d 622—People v. Hall, 77 
P.2d 244, 25 CaLApp.2d 336—Peo- 
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pie V. Toung, 261 P. 630, 87 Cal 
App. 33. 

Ga.—^Mosley v. State, 16 S.E.2d 604, 
66 Ga.App. 800—^Welch v. State, 198 
S.E 810, 58 Ga.App. 447. 

Iowa.—State v. Cornell, 199 N.W. 248, 
198 Iowa 12, 34 AL.R. 148. 

Ky,—Caudell v. Commonwealth, 151 
S.W.2d 1038, 287 Ky. 145—WilUams 
V. Commonwealth, 134 S.W.2d 983, 
281 Ky. 70—Alley v. Common¬ 
wealth, 21 S.W.2d 476, 231 Ky. 372. 
Neb.—^Matthews v. State, 211 N.W. 
942, 115 Neb. 158. 

N.J.—State V. Masnik, 8 A.2d 701, 123 
N.J.Law 336, affirmed 12 A.2d 871, 
125 N.J.Law 34, 

Okl.—Wood V. State, 116 P.2d 784, 72 
Okl.Cr. 847—Pruett v. State, 260 
P. 1029, 35 Okl.Cr. 369—Dozier v. 
V. State, 229 P. 651, 28 OkLCr. 116. 
Tex.—Smith v. State. 166 S.W.2d 607, 
142 Tex.Cr. 566—^Holladay v. State, 
96 S.W.2d 119, 130 Tex.Cr. 691— 
Holladay v. State, 95 S.W.2d 118, 
130 Tex.Cr.App. 588. 

Wash.—State v. Coffey, 112 P.2d 989, 
8 Wash.2d 504. 

(2) Evidence was held sufficient to 
convict accused of incest with daugh¬ 
ter as against contention that her 
testimony was too incredible for be¬ 
lief.—^People V. Roberts, 31 P.2d 
1047, 138 Cal.App. 168. 

(3) Uncorroborated and contradic¬ 
tory evidence of daughter of thir¬ 
teen was held sufficient to support 
conviction.—^Duncan v. State, 101 So. 
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lated by affinity,98 or to prove or establish the 
corpus delicti,99 or to prove other particular facts,^ 
such as the relationship of the parties,^ or their in- 
termarriage.9 The register of marriages kept by an 
official designated by^ law for that purpose is, in 
the absence of evidence to the contrary', sufficient 
proof of a marriage between the parties;^ and it 
has been held that proof of the performance of the 
marriage ceremony by an officer authorized to per¬ 
form it raises a presumption of its legality.® Un¬ 
der some statutes when incest is charged in an in¬ 
dictment alleging intermarriage, proof of cohabi¬ 
tation is sufficient without proof of marriage but 
it has been held that, where accused is charged with 
having incest with his legitimate daughter, the ac¬ 
tual marriage of the parents must be proved, and 


proof of cohabitation and reputation is not suffi¬ 
cient for this purpose.^ 

§ 17. - Corroboration of Testimony of Fe¬ 

male 

a. Necessity for corroboration 

b. Sufficiency of corroboration 

a. Necessity for Corroboration 

The testimony of the prosecutrix must be corroborat¬ 
ed In a prosecution for incest where corroboration Is re¬ 
quired by statute. 

No uniform rule has been adopted by the various 
jurisdictions as to the necessity of corroboration of 
the testimony of the prosecutrix in prosecutions for 
incest.® In some jurisdictions the rule has been 


472, 20 AlaApp. 209, certiorari de¬ 
nied Ex parte Duncan, 101 So. 475, 
211 Ala. 614. 

(4) In a prosecution for Incest 
committed by a father on his eleven 
year old daughter, evidence by the 
child as to the act of sexual inter¬ 
course supplemented by evidence of 
the wife of accused that she saw 
accused and the daughter under 
highly suggestive.circumstances, to¬ 
gether with medical testimony based 
on a physical examination of the 
child, was sufficient to sustain a con¬ 
viction.—Carr' v. State, 211 P. 423, 
22 Okl.Cr. 371. 

<5) Evidence was held insufficient 
to support conviction. 

Ariz.—^Power v. State, 30 P.2d 1069, 
43 Ariz. 329. 

Cal.—^People v. Casillas, App., 141 P. 
2d 768. 

Ky.—Scalf v. Commonwealth, 243 S. 

W. 1034, 195 Ky. 830. 

Xirst cousdns 

Evidence was held sufficient to 
sustain conviction of incest.—State 
V. Seymour, 57 P.2d 390, 67 Nev. 35. 
TThble and zdeoe 

(1) Evidence was held sufficient to 
sustain conviction.—^People v. Binger, 
124 K.E. 583. 289 IlL 582. 

(2) Evidence was held insufficient 
to sustain con-'iction. 

IMich.—^People v. Eding, 289 N.W, 324, 
292 Mich. 46. 

Tex.—^Masten v. State, 6 S.W.2d 367, 
109 Tex.Cr. 696. 

08; Stepfather and stepdaughter 
<1) Evidence was held sufficient 
to sustain conviction. 

Ala.— Br&wn v. State, 108 So. 625, 
21 Ala. App 371. 

Miss.—Spence v. State, 95 So. 97, 131 
, Miss. 91. 

<2) Evidence was held Insufficient 
to sustain conTiot 49 nu^^nings v. 
State. 79 8,53, 746. 3,8. QMjpp. 678. 

00.' Pregsuttsy at tlxne not dOxTes- 
Iionding to ctfieged incest did'not es¬ 


tablish corpus delicti—People v. 
Stoll, 257 P. 583, 84 Cal.App. 99. 
Birth of child 

In prosecution for incest, evidence 
that defendant's niece had been his 
housekeeper for more than a year, 
and that defendant, prior to date on 
which niece gave birth to a baby, 
had secured services of a doctor to 
care for her vras insufficient to es¬ 
tablish the corpus delicti.—^People v. 
Eding, 289 N.W. 324, 29'2 Mich. 4-6. 

1. Ark.—^Knowles v. State, 168 S. 
W. 148, 113 Ark. 257, Ann.Cas. 
•19160 568. 

■31 O J. p ‘387 note 36, 

2. Cal.—People v. Koller, 76 P. 600, 
142 Cal. 621. 

31 C.J. p 388 note 58. 

Adulssions of accused as to the 
relationship, if believed to be true, 
are sufficient to establish that fact. 
—^Brown v. State, 27 So^ 869, 43 Pla. 
184. 

Blood relationship must be proved 
beyoxUl reasonable doubt to convict 
accused of incest with one claimed 
to be his natural daughter, and the 
presumption of fatherhood arising 
from birth of the child in lawful 
wedlock and recognition of her by 
, the father as his daughter is not 
necessarily conclusive.—^Maxey v. 
Commonwealth, 9 S.W.2d 1001, 225 
Ky. 663. 

, 3. First cousins 

Evidence supported* conviction for 
incest through marrying first cousin. 
—Groff V. State, 266 P. 794, 40 OkL 
Cr. 65. 

4, Iowa.—State v. Schaunhurst, 84 

Iowa 547, j 

5. Wash.—State v. McGilvery, 65 P. 
115, *20 Wash. 240. 

a. Tex.—Simon v. State. 20 S,W. 
399, 716, 31 Tex-Cr. 186, 37 Am.S. 
R. 802. 

7- Conn,—State v. Boswell, 6 Conn. 
446. 
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& M.Y.—^People v. Jones, 32 N.T.S. 

2d 214, 177 Misc. 922. 

Corroboration of testimony of ac¬ 
complices generally see Criminal 

Law §S 809-813. 

m California 

(1) It has been broadly held that 
the uncorroborated testimony of 
prosecutrix may be sufficient to sup¬ 
port a conviction for incest, in a 
case where the victim was “about 
eighteen years of age" and where 
the physical fact of sexual expe¬ 
rience was proved by medical testi¬ 
mony.—People V. Hall, 77 P.2d 244, 
25 Cal.App.2d 336. 

(2) Corroboration of the testimo¬ 

ny of the victim of incest has been 
held unnecessary to sustain a con¬ 
viction where she was below the age 
of consent.—^People v. Lee, ISO P.2d 
•168, 65 Cal.App.'2d I’S'S—People v. 

Hobday, 21 P.2d 1008, 131 CaLApp. 
■626. 

(3) A conviction has been upheld 
on the uncorroborated testimony of a 
prosecutrix, around seventeen years 
of age at the time of trial, who tes¬ 
tified to acts of incest starting when 
she was ten years old, with one act 
specifically alleged to have occurred 
at the age of sixteen years.—^People 
V. Gump, 61 P.2d 970, 17 Cal.App.2d 
• 221 . 

(4) In an earlier case it was stat¬ 
ed that corroboration is essential 
where the victim consents to the in¬ 
cestuous act, although it was actual¬ 
ly held that corroboration was un¬ 
necessary because the evidence 
showed that prosecutrix had not 
consented.—People v. Stratton, 75 P. 
166, 141 Cal. 604, 

(6) In another case the court held 
that, in the case of a woman of ma¬ 
ture years who consented to the sex¬ 
ual intercourse with accused. It was 
essential to conviction that her tes¬ 
timony be corroborated as to all ma¬ 
terial elements o^ the plfense, under 
a statute requirmg corroboration in 
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laid down that apart from statute a conviction may 
be had on the uncorroborated testimony of the pros¬ 
ecutrix, although! she is an accomplice,^ the cir¬ 
cumstances of her being an accomplice affecting, it 
has been held, her credibility only.^® However, her 
testimony must be sufficient to satisfy the jury of 
accused’s guilt beyond a reasonable doubt if it is 
of a contradictory nature, or if when applied to 
the admitted facts in the case it is not convincing ' 
but leaves the mind of the court clouded with 
doubts, she must be corroborated.^^ 

Under the statutes in other jurisdictions, a per¬ 
son indicted for incest cannot be convicted on the 
uncorroborated testimony of the prosecutrix if she 
consented to the incestuous act, since in such case 
she is regarded as an accomplice,13 and this rule 
has been held to apply, although the consent of the 
female may have been reluctantly given.i^ On the 
oiher hand, it is very generally held that, where the 
prosecutrix is not an accomplice, or in other words 
where she is a victim of force, or fraud, or undue 
influence, or is too young to be able to give legal 
assent, so that she does not willfully or willingly 
join in the incestuous act, her testimony alone will^ 
be sufficient to sustain a conviction of incest,i5 un-‘ 


less the jurisdiction is one in which the crime would 
under such circumstances constitute rape and not 
incest.13 

A third person cannot be regarded as an accom¬ 
plice within the rule requiring corroborative evi¬ 
dence, unless he is shown in some way to have aid¬ 
ed, encouraged, or advised the commission of the 

offense.^7 

b. Sufficiency of Corroboration 

In prosecutions for incest, any evidence, other than 
that founded on the statements of the female, which 
legitimately tends to support her testimony as to the ma¬ 
terial facta and circumstances, and to connect the accused 
with the crime. Is sufficient corroboration to sustain a 
conviction. 

In prosecutions for incest the corroborative evi¬ 
dence must come from some source or sources oth¬ 
er than the testimony of the accomplice,^* but sub¬ 
ject to this limitation, any evidence which legiti¬ 
mately tends to support her testimony as to the ma¬ 
terial facts and circumstances, and to connect ac¬ 
cused with the commission of the offense and estab¬ 
lish his guilt, is sufficient corroboration to sustain 
a conviction.^* The testimony of prosecutrix as an 
accomplice may be sufficiently corroborated by the 


criminal prosecutions generally 
without reference specifically to the 
crime of Incest. However, sufficient 
corroboration was shown to sustain 
a conviction.—People v. Adinolfl, 289 
P. 176, 106 CaLApp. 261. 

9. Pla.—^Johnson v. State, 198 So. 

647. 141 Pla. 464. 

Mo.—State v. Ball, 133 S.W.2d 414. 
Wash.—State v. Coffey, 112 P.2d 989, 
8 Wash.2d 504. 

31 C.J. p 887 note 41. 

Female as accomplice to crime of 
incest see Criminal Law § 798 p. 

la La.—State v. Be Hart, 33 So. 
606, 109 La. 670. 

W.Va.—-State v. Rice, 98 S.E. 43'2, 83 
W.Va. 409. 

IL. Fla.—Brown v. State, 27 So. 869, 
42 Fla. 184. 

12. Mo.—State v. Ball, 183 S.W..2d 
414. 

31 C.J. p 387 note 44. 

13. Ala—^Duncan v. State, 101 So. 
472, 473, 20 Ala.App. 209, citing 
Ck>xpii8 Juxis, and certiorari de¬ 
nied Ex parte Duncan, 101 So. 476, 
211 Ala. 614. 

Iowa.—State v. Mentzer, 298 N.W. 
893, 230 Iowa 804. 

Okl.—Matherly v. State, 71 P.2d 
1094, 62 OkLCr. 418. 

Tex.—Trejo y. State, 117 S.W.2d 115, 
136 Tex,Cr. 39—Jones v. State, 263 
S.W. 288, 97 Tex.Cr. 569—Weber v. 
State, 256 S.W. 697, 96 Tex.Cr, 170. 
81 C.J. p 387 npte 46. , 


TTnoorroborated testimony of pros- 
eontzix as to relationship is Insuffi¬ 
cient to sustain conviction of an al¬ 
leged uncle for incest with his al¬ 
leged niece, even though her testi¬ 
mony as to sexual Intercourse was 
corroborated.—^Hutson v. State, 566 
S.W. 414, 98 Tex.Cr. 397. 

Where testimony of proseontrix is 
inherently improbable or almost in¬ 
credible, corroboration is especially 
required,—^Matherly v. State, 71 P. 
2d 1094, 62 Okl.Cr. 418. 

14. Ga.—Tother v. State, 47 S.E. 
555, 120 Ga. 204. 

31 C.J. p 387 note 46. 

15. Ala,—^Brown v. State, 108 So. 
625, 21 Ala.App. 371—^Duncan v. 
State, 101 So. 472, 47)3, 20 Ala.App. 
209, citing Corpus Jtuis. and cer¬ 
tiorari denied Ex parte Duncan, 
101 So, 476, 211 Ala. 614. 

Ark.—Westbrooks v. State, 17 S.W. 

•2d 868, 179 Ark. 714. 

Iowa.—State v. Schwartz, 10 K.W. 
2d 370, 371, citing Corpus ^Turis— 
State V, Mentzer, 298 N.W. 893, 
230 Iowa 804—State v. Terry, •203 
N.W. 232, 199 Iowa 1221. 

N.Y.—^People v. De Angells, 30 N.T. 
S.2d 114, 262 App.Div. 970—^People 
V. Jones, 32 N.Y.S.2d •214, 177 Misc. 
922. 

OkL—^Matherly v. State, 71 P-*2d 

1094, 62 OkLCr, 418—Carr v. State, 
311 P. 423, 22 Okl.Cr. 371. 

31 C.J. p 388 note 47., 

Acts before and after of consent 
Where the state proved acts of in- 
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cest both before and after the age 
of consent, the victim’s testimony 
required corroboration, although If 
the state had confined itself to proof 
of acts before such age no corrob¬ 
oration would have been required-— 
Brown v. State, 108 So. 625, 21 Ala. 
App. 371. 

1«. Or.—State >. Jarvis, 26 P. 30*3, 
20 Or. 437, 23 Am.S.R 141. 
Corroboration of female in prosecu¬ 
tions for rape see the C.J.S. title 
Rape S 78, also 52 C.J. p 1099 note 
77 et seq. 

17. Tex.—^Adcock v. State, 53 S.W. 
845, 41 Tex.Cr. 288. 

lA Tex.—^Jpnes V. State, 263 S.W. 

288, 97 Tex.Cr. 669. 

31 O.J. p 388 note 51. 

Admissibility of corroborative evi¬ 
dence see supra § 15. 

Statements out of court are InsniB^ 
dent 

Tex.—Jones v. State, supra. 

31 C.J. p 388 note 61 [aj. 

19. Cal.—People v. Adlnolfl, 289 P. 

176, 106 Cal.App. 261. 

Neb.—Toth v. State, 8 N.W. 2d 899, 
141 Neb. 448. 

31 C.J. p 388 note 52. 

Suffident oorroboratiou shown 
AIL —Brown v. State, 108 So. •625, 21 
Ala.App. 37L 

Cal—^People v. Schafer, 54 P.'2d 733, 
12 Cal.App.2d 5. 

Nev.—State v. Seymour, 57 P.2d 390, 
57 Nev. 3o. 

31 C.J. p 888 note 52 [a]. 
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confession or admission of accused.^O 

The testimony of the prosecutrix need not be cor¬ 
roborated in every detail,^! nor by evidence which 
is conclusive as to ever>" element of the offense;-- 
nor need the corroboration be furnished by direct 
and positive evidence, but circumstances or facts 
proved or admitted, legitimately tending to show the 
existence of material facts, will be sufficient, if they 
satisfy the jury of the truthfulness of the accom¬ 
plice’s story,23 It has been held that the corrobora¬ 
tive evidence is not sufficient if it merely shows the 
commission of the offense or the circumstances of 
its commission,24 or merely casts a grave suspicion 
on accused.25 

§ 18. Trial and Punishment 

General rules governing the trial of criminal prosecu¬ 
tions ordinarily apply in prosecutions for incest. The 
punishment for incest must comply with statutory pro¬ 
visions. 


General rules governing criminal trials and pro¬ 
ceedings preliminary thereto, as discussed in Crim¬ 
inal Law §§ 927-1417, ordinarily apply in prosecu¬ 
tions for incest.26 In accordance with such rules 
it is the province of the jury to determine ques¬ 
tions of fact on which there is sufficient evidence to 
be submitted to the jury,27 such as whether or not 
the prosecutrix was an accomplice,2S or whether or 
not her testimony is sufficiently corroborated,29 al¬ 
though the question whether there was any cor¬ 
roborating testimony is one of law for the court.20 
Where, however, the evidence is legally insufficient 
to be submitted to the jury, the court may dispose 
of the case by directing a verdict,2i but not other- 

wise.22 

The instructions ordinarily are governed by the 
rules relating to instructions in criminal trials in 
general,23 such as the rules relating to the defini¬ 
tion or explanation of terms used in the instruc- 
tions.24 Instructions must not be confusing or 


Suffioieut corroboration not shown 
Tex.—^Masten v. State, Cr., 20 S.W.2d 
780—Maaten v. State. 6 S.W.2d 367, 
109 Tex.Cr. 590—Garcia v. State, 
256 S.W. 597, 96 Tex.Cr. 170. 
Absence of aeonsed from vicinity 
after dUng oomplaiiit against him 
was not sufficient corroboration of 
the prosecutrix—Jones v. State, 263 
S.W, 288, 97 TexCr. 559. 

9a Cal,—^People v. Adlnolfl, 289 P. 

176, 106 CaLApp, 261. 

31 C.J. p 388 note 53. 

91. Iowa.—State v. Kurtz, 165 N.W. 

•355, 183 Iowa 480. 

Mont.—^Territory v. Corbett, 3 Mont 

€ 0 . 

82. CaL—^People v. Adinolfl, 289 P. 
176, 106 CaLApp. 261. 

83. Neb.—Toth v. State, 3 N.W.2d 
899, 141 Neb. 448. 

Nev.—State v. Seymour, 57 P.2d 390, 
391, 57 Nev. 35, citing Corpus Jn- 
ris. 

31 C.J. p 388 note 55. 

2>lreot or circumstantial evidence 
The corroboration of prosecutrix 
in prosecution for incest may be ei¬ 
ther by direct testimony or by cir¬ 
cumstantial evidence.—Toth v. State, 
3 N.W.2d 899, 141 Neb. 448. 
Syewitnees not required 
It is not necessary that the pros¬ 
ecutrix he corroborated by the tes¬ 
timony of an eyewitness to the par¬ 
ticular act if other corroborative 
evidence is available.—^Toth v. State, 
supra. 

8A Or.—State v. Jarvis, 23 P. 251, 
18 Or. 360. 

Tex—^Jordan v. State, 187 S.W. 114, 
62 TexCr. 388. 


25- Ga.—Taylor v. State, -S'S S.B. 

161, 110 Ga. 150. 

31 C.J. p 38*8 note 57. 

86. Appointment of doctor for prs- 
Ilmlnary examination of prose¬ 
cutrix 

In prosecution for rape and incest, 
defendant's motion, made two 
months before the trial date, to ap¬ 
point doctor to examine mental and 
physical condition of prosecutrix 
presented matter which was in dis¬ 
cretion of trial court—^People v. 
Kemp, 34 P.2d 502, 139 Cal.App. 48. 
Offer of proof 

Defendant’s offer of proof of mere 
possibility of illicit relation between 
prosecutrix in incest case and anoth¬ 
er was properly rejected.—^People v. 
WUson, 260 P. 879. 79 Cal.App. 709. 

87. Cal.—^People v. Schafer, 54 P, 
2d 733, 12 Cal.App.dd 5. 

•31 C.J. p 389 note 66. 

Relationship of parties 
Whether complaining witness in 
prosecution for incest was the 
daughter or stepdaughter of defend¬ 
ant was for jury.—^People v. Schaf¬ 
er, supra. 

Weight of evidence for jury 

Cat—^People v. Hobday, 21 P.2d 1008, 
131 CaLApp. 626. 

Neb.—-Purvis v. State, 320 N.W. 599, 
117 Neb. 377. 

sa N.D.—State v. Kellar. 80 N.W, 
476, 8 N.D, 563. 

31 C.J. p 389 note 67. 

29. Okl.—Pruett v. State, 250 P. 
1029, 35 OkLCr. 869. 

31 C.J. p '389 note 68. 

30. Iowa.—State v. Kurtz, 165 N.W. 
355, 188 Iowa 480. 

Okl.—^Pruett v. State, 250 P. 1029, 
35 Okl.Cr. 359. 
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Bvldence held snflloient to regulre 
submission of question of corrobora¬ 
tion to jury.—^Pruett v. State, supra, 

31. N.Y.—People v. Glllet, 2 Bdm. 

SeLCas. 406. 

31 C.J. p 389 note 70. 

38. Iowa,—State v. Candler, 217 N. 

W. 233, 204 Iowa 1355. 

31 C.J. p 389 note 71. 

3a Ala,—^Duncan v. State, 101 So. 
472, 20 Ala,App. 209, certiorari de¬ 
nied Kx pajrte Duncan, 101 So. 475, 
211 Ala, 614. 

Arix—^Power v. State, 30 P.2d 1059, 
43 Arlz. 3'29. 

Tex—Landin v. State, 275 S.W. 1012, 
101 Tex.Cr. 373. 

31 C.J. p 389 note 72. 

Cautionary instruction 
Court may instruct jury that in¬ 
cest charges are easily made and 
difficult to disprove, and that testi¬ 
mony of prosecutrix should be re¬ 
ceived with caution.—^Howell v. 
State, 136 So. 466, 103 Fla, 612, re¬ 
heard 139 So. 187, 102 Fla, 612. 
Xnstruotions held proper 
CaJ.—^People v. Young, 261 P. 630, 
87 Cal.App. 33. 

31 C.J. p 389 note 72 [a]. 
Xnstruotions held erroneons or prop¬ 
erly refused 

CaL—^People v. Ramey, 2*32 P, 724, 
70 Cal.App. 92. 

Neb.—Toth v. State, 3 N.W.2d 899, 
141 Neb. 44*8. 

Okl.—Matherly v. State, 71 P.2d 
1094, 62 Okl.Cr. 418: 

Tex—Channon v. State, 276 S.W. 

1054, 101 TexCr. 875. 

31 C.J. p 389 note 72 [b]. 

34. Tex—Drake v. State, 151 SW. 

315, 68 TexCr. 94. 

31 C.J. p 389 note TA 
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misleading,35 of inconsistent ;36 and should not in¬ 
vade the province of the jury by assuming or stat¬ 
ing facts as a conclusion of law,37 or, it has been 
held, by commenting on the evidence.38 It is not 
error to omit to instruct on a fact or issue which 
is immaterial or which is not supported by the evi¬ 
dence,33 or which is submitted by general instruc¬ 


tions, unless a more specific instruction is request- 

ed.40 

Punishment, The punishment for incest is usu¬ 
ally prescribed by statute.'^i In some jurisdictions 
an excessive sentence may be reduced by the appel¬ 
late court.^3 


INCESTT70SL Latin, those offspring ineestuously 
begotten.! 

INCESTUOSO. In Spanish law, one who has com¬ 
mitted, or who is himself the product of, incest.^ 

INCESTUOUS. See Incest § L 

Phrases employing the word are set out in the 
note.3 

INCH. The American standard of linear meas- 
sure,4 to be defined in the C.J.S. title Weights and 
Measures § 1; see also 31 C.J. p 391 notes 2-5. 

INCHABTABE. To give, or grant, and assure any¬ 
thing by a written instrument.® 


IN OmEP. See In ante p 483 note 82(10), (80). 

mCHMABEE CLAUSE. See the C.J.S. title In¬ 
surance, also 31 C.J. p 391 note 12 and 38 C.J. p 
1100 note 68 [a]. 

INCHOATE. Begun, but not completed; imper¬ 
fect; unfinished;® partial or incomplete ;7 that 
which is not yet completed or finished,® hence, a be¬ 
ginning.® 

The term has been distinguished from ''fixed” see 
36 C.J.S. p 886 note 85. 

Phrases employing the word are set out in the 
note.!® Other phrases as to which more recent ad- 


35. Iowa.—State v. Heft, 1'34 N.W. 

950, 155 Iowa 21. 

«31 C.J. p 889 note 74. 

30. Tex.—Barrett v. State, 115 S.W. 

1187, 65 Tex.Cr. 182. 

31 CJ. p >389 note 76. 

37. Ala.—EUder v. State, >26 So. 213, 
123 Ala. 3'3. 

31 C.J. p 390 note 76. 

38. Tex.—^Harris v. State, 144 S.W. 
232, 64 Tex.Or. 594. 

Utah.—State v. James, 89 P. 460, '32 
Utan 152. 

39. Iowa.—State v. Goodsell, 116 N. 
W. 605, 1»38 Iowa 604. 

■SI C.J. p 390 note 78. 

40. Iowa.—State v. Rennlck, 103 N. 
W. 159, 1'27 Iowa 294, 4 Ann.Oas. 
SOS. 

31 C.J. p 390 note 79. 

41. OkL—Grolf v. State, 266 P. 794, 
40 Okl.Cr. 55. 

*31 C.J. p 390 note 93. 

Description of offense in Judgment 

(1) A judgment of conviction of 
incest, reciting that defendant stood 
committed for not less than one year 
nor more than twenty years, suffi¬ 
ciently showed that conviction was 
under statute penalizing incest with 
daughter, rather than under statute 
penalizing incest with less closely 
related persons, and authorizing sen¬ 
tence of not more than ten years.— 
People V. Arendarczyk, 12 N.B.2d *2, 
367 Ill. 5*34. 

(2) Description of offense in judg¬ 
ment generaUy see Criminal Law 8 
1601. 


42. OkL—Pruett v. State, ‘260 P. 

1029, -35 Okl.Cr. 369. 

Incest with first cousin 
Under a statute imposing 'Impris¬ 
onment in the penitentiary not ex¬ 
ceeding ten years,** nine months pen¬ 
itentiary term for incest through 
marrying first cousin was held ex¬ 
cessive, and was reduced to term of 
sixty days.—Groff v. State, 266 P. 
794, 40 Okl.Cr. 55. 

1. Black L.D. 

See also Bastards § 1 note 10. 

8. Bscriche Diccionajrio. 

3. Phrases construed 

(1) "Incestuous bastards** means 
those produced by the illegal con¬ 
nection of two persons related with¬ 
in the degrees prohibited by law.— 
Black L.D. 

(2) "Incestuous cohabitation,** “in¬ 
cestuous connection,** "Incestuous 
intercourse,** "Incestuous marriage,** 
and "mcestuous person** see Incest S 
1 , 

4. Va.—Spicer v. Hartford Fire Ins. 
Co. of Hartford, Conn., 199 S.E. 
499, 601, 171 Va. 428. 

Phrases construedl 

(1) "Inch of candle,** described as 
a mode of sale at one time in use 
among merchants. According to 
Wharton, a notice is first given upon 
the exchange, or other public place, 
as to the time of sale; the goods to 
be sold are divided into lots, printed 
papers of which, and the conditions 
of sale, are published; and when the 
sale takes place, a small piece of 
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candle about an inch long is kept 
burning, and the last bidder, when 
the candle goes out, is entitled to the 
lot for which he bids.—Black L.D. 

(2) "Inch of water’* and "Miner’s 
inch’* see the C.J.S. title Waters S 
186, also 67 C.J. p 10'29 notes 99-'3, 
and 31 C.J. p 391 notes 7-10. 

6. Black L.D. 

& Black L.D. 

7. Cal.—^Pacific Freight Lines v. 
Pioneer Express Co., 103 P.2d 1056, 
1058, 39 CaJ.App.2d 609. 

8. Ohio.—^Long v. Long, 124 N.B. 

161, 162, 99 Ohio St 330, 5 AL.H. 
1343. 

9. Ohio.—Good v. Crist 1*56 N.B. 

146, 148, 23 Ohio App. 484. 

10. Phrases ooustrued 

(1) "Inchoate dower** or "inchoate 
right of dower** see Dower § 42. 

(2) "Inchoate gift**—^Mahony v. 
Crocker, 136 P.2d 810, 814, 58 CaL 
Ap(p.2d 196. 

(3) "Inchoate instruments** are 
unregistered instruments required 
by law to be registered, and hence 
are good only between the parties 
and their privies and persons having 
notice of them.—Wilkins v. McCor- 
kle, 80 S.W. 834, 837. 112 Tenn. 688. 

(4) "Inchoate interest’* see Deeds 
S 15 a, and consult Pocket Parts; 
also Husband and Wife S 18. 

(5) "Inchoate lien*’ see the C.J.S. 
title Judgments § 466, also 34 C.J. 
p 583 note 62 [a]. 

(6) "Inchoate mechanics* lien** see 
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judications have not been found see 31 C.J. p 391 
notes 15-21. 

INCIDENT. The term is used both substantively 
and adjectively of a thing which either usually or 
naturally and insepambly depends on, appertains 
to, or follows another which is more worthy.^i 
Used substantively, it has been defined as a thing 
necessarily depending upon, appertaining to, or fol¬ 
lowing another that is more worthy or principal 
something necessarily appertaining to or depending 
on another, which is termed the principal and, 
used adjectively, as meaning apt to occur, befall¬ 
ing, liable to happen; hence, naturally happening 
or appertaining dependent on, or appertaining to, 
another thing (the principal); directly and immedi¬ 
ately pertinent to, or involved in, something else, 
although not an essential part of The noun is 
sometimes used interchangeably with ^^circumstanc¬ 


es,and has been distinguished from ‘^accident” 
see 1 C.J.S. p 426 note 33. 

Phrases employing the word are set out in the 
note.i" Other phrases as to which more recent ad¬ 
judications have not been found see 31 C.J. p 392 
notes 25-33. 

XNCIDENTAIi. An adjective^s -vv-hich has reference 
to something which is subordinate to, and depend¬ 
ent on, and follows the existence of another and 
principal thing,implying a real and, it may be, 
even a designed relation, but one which is secondary 
and nonessential, as incidental result or benefit, and 
incidental expenses.20 Ordinarily it means acces- 
soi*y;2i belonging to or pertaining to;22 collater¬ 
al depending on another thing as more worthy 
depending on, or appertaining to, something else as 
primary;25 following;25 incident to the main pur¬ 
pose of the main business;27 occasional; of minor 


the C.J.S. title Mechanics Liens S§ 

1. 119, also 40 O.J. p 159 note 81-p 
160 note 83. 

(7) “Inchoate right of curtesy” 
see Curtesy §§ 1, 2. 

<8) “Inchoate rights” as not con¬ 
stituting vested rights see Constitu* 
tional Law § 215 note 74; and con¬ 
sult Descriptive-Word Index for ref¬ 
erences to other specific applica^ 
tions. 

(9) “Inchoate titles” see the O.J’.S. 
title Public Lands S *299, also 31 C.J. 
p 391 note 21. 

(10) “Inchoate works” see Copy¬ 
right and Literary Property 3 49. 

II- Mont—Moccasin State Bank v. 
Waldron. 264 P. 940, 943. 81 Mont 
579. 

S,C.—Watts V. Ckipeland, 170 S.BL 
780, 783, 170 S.C, 449. 

Va.—Commonwealth y. Wampler, 51 
S.B. 737, 738, 104 Va. 337, 3S9. 113 
Am.S.R. ID'S®, 1 L.R.A.,N.S.. 149, 7 
Ann.C!as. 422. 

Land warrant as not constituting in¬ 
cident to the land see the C.J.S. 
title Public Lands § 2>35, also 81 
C.J. p 391 note 23 [d]. 

Bight to use irrigation ditch as Inci¬ 
dent to land see the C.J.S. title 
Waters 3 352, also 19 OJ. p 886 
note 44 and 31 C.J. p 391 note 23 
to]. 

12. N.T.—^Majestic Tile Co. v. Nich- 
olls, 291 N.Y.S. 651, 556, 161 Misc. 
i2Sl. 

■31 C.J. p’391 note 23. 
fOznilazly expressed 
An incident is that which follows 
the more worthy or principal.—Neal 
V. r East Tennessee College, 6 Yerg., 
Tenn., 190, 206. 

13. Neb.—Pender v. Waller, 398 N. 
W. 349, 361, 1*39 N^. 312. 


N.Y.—Majestic Tile Co. v. Nicholls, 
291 N.Y.S. 551, 656, 161 Misc. 231. 
31 C.J. p 392 note 24. 

Snbjeets must be related 

“An Incident to one subject cannot 
be presumed, by the very name of 
such an incident, to be intended to 
apply to a subject totally different.” 
—^Penhallow v. Doane, N.H., 8 DalL, 
U.S., '54, 107, 1 L.Bd. 507. 

14. Mo.—Wolf V. Mallinckrodt 

Chemical Works, 81 S.W.‘2d 323. 
330, 336 Mo. 746. 

15. Ca.—Acme Freight Lines v. City 
of Vldalia, 18 S.E.3d 540, 541, 193 
Ga. 334. 

Wash.—State v. McCollum, 136 P.2d 
166, 167. 

leL Mont.—State v. Paisley, 93 P. 
566, 571, 36 Mont. 337. 

17. Phrases oonstmed 

(1) “Incidents of sovereignty” see 
the C.J.S. title International Law § 

II, also 81 CJ. p S91 note 28 [b]. 

(2) “Incident to,” in the expres¬ 
sion search “incident to a lawful 
arrest,” held not to mean coinci¬ 
dentally with, or aiding the course 
of, an arrest.—State v. McCollum, 
Wash,, 136 P.'2d 165, 167—State v. 
Thomas, 49 P.2d 38, 30, 183 Wash. 
643. 

(3) “Incident to the employment,” 
referring either to aji ordinary risk 
directly connected with the employ¬ 
ment or to an extraordinary risk 
only indirectly connected therewith; 
and defined as a risk belonging to or 
connected with what a workman has 
to do m the fulfillment of his con¬ 
tract of servica 

III. —^Landon v. Industrial Commis¬ 
sion, 173 N.E, 49. 61, 341 Ill. 51. 

N.J.—Reynolds v. Passaic Valley 
Sewerage Corners, 33 A.2d 595, 697, 
130 N.J.Law 437. 

See generally the C.J.S. title Work¬ 
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men's Compensation Acts § 208 et 
sea, also 71 C.J. p 642 note 19 et 
seq. 

18. U.S.—Dunwoody v. U. S., 22 Ct. 
CL 269, 280. 

19. Cal,—Biggart v. Lewis, 192 P. 
437, 440. 183 CaL 660. 

Similaxly expressed 

(1) Something necessarily pertain¬ 
ing to or depending on another, 
which is termed the principal.—Pull- 
Paid Stock Assoc., 43 PaCo. 693, 695. 

(2) Something subordinate or cas- 
uaL—Cantwell v. Coler, 70 N.Y.S. 
766, 766, 61 App.Blv. 698—31 C.J. p 
392 note 43. 

(3) A thing Is deemed to be inci¬ 
dental or appurtenant to land when 
it IS by right used with the land for 
its benefit, as in the case of a way, 
or watercourse, or of a passage for 
light, air, or heat, from or across the 
land of another.—Smith v. Dennfff, 
60 P. 398, 399, 24 Mont '20. 81 Am.S. 
R. 408—31 C.J. p 392 note 36 [a]. 
90. Va—Ocean Accident & Guaran¬ 
tee Corporation v. Glover, 182 S. 
E. 221, 222, 165 Va 283. 

SL D.C.—Middleton ▼. Parke, 8 
APP.D.C. 149, 130. 

98. Pa—Full-Paid Stock Assoc., 43 
PaCo. 693, 695. 

93. U.S.—^Builders' Club of Chicago 
V. U. S.. CtCL, 58 F.2d 503, 506. 

B.C.—^Middleton v. Parke, 3 App.D.C. 
149, 130. 

“Xu other words, something addi¬ 
tional.”—^Middleton v. Fairke, supra 

94. Pa—Full-Paid Stock Assoc., 43 
PaOo. 698, 695. 

96. U.S.—The Robin Goodfellow, D. 

■awash., 30 F.2d 924, 925. 

28. Pa—^BHill-Paid Stock Assoc., 43 
PaCo. 69'3f 695. 

27. U.S.—q?he-Vobin Goodfellow, D. 
aWash., 20 P.2d 924, 926. 
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importance ;28 subordinate *,29 and, in a slightly dif¬ 
ferent sense, it has been defined as meaning cas¬ 
ual casual or accidental ;2i happening as a 
chance or undesigned feature of something else; 
liable to happen or to follow as a chance feature 

or incident.22 

As a noun, it is often used in the plural to mean 
minor expenses.^S 

“Incidental” has been distinguished from “contin¬ 
gent” see 17 C.J.S. p 183 note 4, and “direct” see 
26 C.J.S. p 1317 note 21. 

References to particular applications of the word 
are set out in the note.^^ 

Incidental power. Accessory or additional pow¬ 
er, one connected with the main subject, and yet 
additional one that is directly and immediately 


appropriate to the execution of the specific power 
granted, and not one that has merely some slight 
or remote relation to it,^® or one that is merely con¬ 
venient or useful.27 

With reference to corporations, “incidental pow¬ 
ers” are sometimes called ^fimplied powers,” the two 
terms being said to mean the same thing see Cor¬ 
porations § 945 note 99; and in discussing the pow¬ 
ers of the federal government analogous terms such 
as “coefficient power” and “necessary and proper^’ 
power have been used see the C.J.S. title United 
States § 6, also 65 C.J. p 1255 notes 69-75. 

References to the discussion of incidental or im¬ 
plied powers of particular entities are set out in 
the note.2* 

Other phrases employing the word are set out in 
the nojbe.®® Still other phrases as to which more 


28. N.T.—Matter of Waldhelmer, 82 
N.T.S. 916, 917, 84 App.Dlv. 366. 

31 C.J. p 392 notes 40, 41. 

28. U.S.—Builders* Club of Chicago 
V. U. S., CtCl., Sa F.2d 503, 505. 
N.J.—Heritier v. Century Indemnity 
Co., 162 A. 573, 674, 109 N.J.Law 
313. 

80. U.S.—Union League Club of 
Chicago V. U; S., CtCl., 4 F.Supp. 
929, 936. 

N.J.—Heritier v. Century Indemnity 
Co.. 162 A. 673, 674, 109 N.J.Law 
(313. 

31 C.J. p 392 note 38. 

81. U.S.—Builders* Club of Chicago 
V. U. S., Ct.Cl., 68 F.2d 60«3. 

82. N.J.—^Heritier v. Century In¬ 
demnity Co., 162 A. 673, 574, 109 
N.J.Law 313. 

Similarly stated 

Entirely of a chance* nature, as 
distinguished from something which 
is reasonably expected.—Bride v. 
Cathedral Art Metal Co., 19 A.2d 
317, 318, 66 R.L SSL 

SSL N.T.—Matter of Waldhelmer, 82 
N.T.S. 916, 917, 84 App.Div. 86d. 

31 C.J. p '392 note 44. 

84. Faxtioiilar applications 

(1) Conclusiveness of judgment as 
to immaterial or incidental matters 
see the C.J.S. title Judgments S 726, 
also 34 CJ. p 928 note 97-p 929 note 
8. 

(2) Incidental Jurisdiction and re¬ 
lief in equity see Equity $9 11, 67, 
75, 599, 607. 

(3) Incidental relief in divorce 
suit see Divorce § 159 notes 12-17. 

(4) Reference of incidental ques¬ 
tions and matters see the C.J.S. titles 
References 25-;^, ^so 63 C.J. p 
692 note 20-p 694 pote 67. 

(6) Submission to arbitration' in 
general terms as including lincidentaL 


matters see Arbitration and Award 
§ 80 b note 20. 

(6) For references to other spe¬ 
cific applications of the word see 31 
C.J. p 392 note 34 and consult the 
Descriptive-Word Index. 

35. D.c:—Middleton v. Parke, 3 
APP.D.C. “149, 160. 

36. Md.—Curtis v. Maryland Bap¬ 
tist Union Ass*n, 6 A.2d 886. 841, 
176 Md. 4'30, 121 A.L,R. 1616. 

31 C.J. p 392 note 47. 

37. Md.—Curtis v. Maryland Bap¬ 
tist Union Ass*n, supra. 

SSL XxLoidental or implied powers of 
particular entities see such C.J.S. ti¬ 
tles as Constitutional Law 9 68; 
Corporations 9§ 944, 946; Counties 9 
49 notes 87-89; Courts § 88; Elec¬ 
tricity § 15 a note 1, b note 22; Gas 
9 12 b <1); Municipal Corporations 
9 117, also 43 C.J p 193 note 63-p 
194 note 79; Railroads 9 16, also 61 
C.J. p 428 note 67-p 429 note 80, p 
430 note 88-p 431 note 18; States 9 
68, also 69 C.J. p 111 notes 69-62; 
Towns 9 84, also 63 C.J. p 117 notes 
39-48; Trusts 9 246, also -65 C.J. p 
•645 notes 52-63; United States 9 
also 65 C.J. p 1265 notes 64-80. 

See also Descriptive-Word Index sub 
verbo ‘‘Implied Powers** for refer¬ 
ences to other specific applies/- 
tions. 

89. Phrases oonstra^d 

(1) “Incidental and necessary to 

first processing.**—^Hendricks v. Di 
Giorgio Fruit Corporation, D.C.CaL, 
49 F.Supp. 573, 576. ‘ 

(2) “Incidental beneficiary** not 
entitled to enforce contract see Con¬ 
tracts 9 619 b (1). 

(3) “Incidental call**’ see-r Bound¬ 
aries 4 59 f (2) (o)., 

‘^Incidental, csLsual, and tem¬ 
porary** see 14 C.J.S. p 29 note 47. 

(5) “Incidental current,**,* in con¬ 


nection with electricity, and some¬ 
times called “slop-over** see Elec¬ 
tricity 9 1 in Pocket Parts. 

(6) “Incidental damages** see 
Damages 9 2 note 72. 

(7) “Incidental or ancillary.**— 
Fontaine's Case, 174 N.B. 268, 274 
Mass. 75. 

(8) “Incidental or auxiliary to its 
main business,** and “incidental to 
its (or the) business** see 12 C.J.’S. 
p 798 notes 66, 67. 

(9) “Incidental to.**—Nicollet Nat 
Bank v. Frisk-Turner Co., 74 N.W. 
160, 162, 71 Minn. 413, 70 Am.S.R. 
•334—31 C.J. p 398 note 57. See also 
3 C.J.S. p 1066 note 42, where the 
phrase is construed as equivalent to 
“ancillary.** 

<10) “Incidental to ordinary farm¬ 
ing operations.**—Florida Industrial 
Commission v. Growers Equipment 
Co., Fla., 12 So.2d 389, 894. 

(11) “Incidental to the business of 
a funeral director,*' as not includ¬ 
ing the business of transportmg 
wedding guests for hire.—^Heritier v. 
Century Indemnity Co., 163 A 673, 
574, 109 N.J.Law 313. 

(12) “Incidental to the employ¬ 
ment" as belonging to, or connected 
with, what a workman has to do in 
the fulfillment of his contract of 
service. 

Ill.—^Antos^lewlcz v. Industrial 

Commission, 47 N.E.2d 74, 76, 382 
IlL 149—P. Gustafson Co. v.. 
Industrial Commission, 180 N.E. 
667, 569, 348 Ill. 11. 

N.J.—^Reynolds v. Passaic Valley- 
Sewerage Com'rs, 38 A2d 696, 697, 
130 N.J.Law 437—Barrese v. 
Standard Silk Dyeing Co., 163 A. 

. 439, 440, 10 N.J.Misc. 1290—Bar-* 
resse v. Standard Silk Dyeing Co., 
161 A -ffSS, 654, lO" N.J.Misc. 892. 
CIS)' “Incidental to the operation 
of the usual business of employer.** 
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recent adjudications have not been found see 31 C. 
J. p 393 notes 48-59. 

morDENTIA NOLXJNT SEPARASL^o 

INOIDENTIA RBI TAOITB SEQUXJNTUR.^! 

INGIDEBE. Latin, in the civil and old English law, 
to come to pass; to fall into; to fall out; to hap¬ 
pen, to fall upon or under; also to become subject 
or liable to.42 

INCILE. Latin, in the civil law, a trench; a place 
sunk by the side of a stream.^^ 

INOINEBATION. Burning to ashes; destruction 
of a substance by fire, as the corpse of a murdered 
I)erson.44 

INGINERATOB. In popular language, a word hav¬ 
ing a clear and distinct meaning; a plant for con¬ 
suming refuse, rubbish, etc.^5 

INGIPIENT. Beginning; entering on existence or 
appearance;'*® beginning to be or show itself; com¬ 
mencing; mitial.*7 

Phrases employing the word are set out in the 


note.*® 

INGrPinm. Latin, literally "it is begun." A term 
applied, in English practice, to an entry made upon 
the roll in an action at law, by giving merely the 
commencement of the pleadings or other proceed¬ 
ings, instead of entering them in full.*® 

INGISED WOTJOT). In medical jurisprudence, a 
cut or incision on a human body; a wound made by 
a cutting instrument, such as a razor.®® 

INGITE. To arouse; to encourage; to goad; to 
provoke;®! to instigate; to set in motion;52 to 
move to action;52 to persuade; to spur on;®* to 
stir up; to urge, or urge on.®® 

The term has been compared with, or distinguish¬ 
ed from, "advocate," see Advocate 2 C.J.S. p 894 in 
Pocket Parts, and "approve" see 6 C.J.S. p 129 note 
13, 

INGIYILE. Latin, irregular, improper, out of the 
due course of law.®® 

INGIVIIiE EST, NISI TOTA LEaE PROSPEGTA, 
UNA AMQUA PARTIGULA EJUS PROPOS- 
ITA, JUDIGARE VEL RESPONDERE.57 


— HcE:ay V. Dellco Meat Products' 
Co., Mo., 174 S.W.2d 149, ISO. 

40!. A maxim meaning ‘‘Incidents 
may not be separated.”—^Morgan Leg. 
Max. 

41, A maxim meaning “The inci¬ 
dents of a thing follow it as mat¬ 
ter of course.”—^Morgan Leg.Max. 

42. Black L.D. 

*^lncider6 in lagem”—^to incur the 
penalty of a law.—^Black L.D. 

^^cideze in ndsexioordiam”—to 
become liable to amercement; to fall 
into mercy.—Cyclopedic L.D. 

42. Black L.D. 

3>ezlvation and scope of the term 

It Is so called because it is cut, 
“incldatur,” Into or through the 
stone or earth; and the term seems 
to have included ditches, “fossse,” 
and wells, “putei.”—Black LuD. 

44. Black L.D. 

45. Sask.—Butler v. Saskatoon, 11 
Sask.L. 1, 6. 

46L Century D. 

47, U.S.—Silica Products Co, v. 
Haydite Co., D.C.I11., 42 P.2d 861, 
865. 

Wash.—State ex rel. Hamilton v. 
Martin, 23 P.2d 1, 3, 173 Wash. 
•249. 

48. PlnnuM oonstrned 

(1) “Incipient dedication,” as far 
as public is concerned, held shown 
by the fUing of a plat with streets 
thereon and tibie selling of land with 
reference ’ thereto.—Marwell Con¬ 


struction Co. V. Mayor and Board of 
Aldermen of City of Providence, 200 
A 976. 979, 61 R.L <314. See also 
Dedication § 23 cl 

(2) “ ‘Incipient founder* of the 
University of Louisville,” held to 
refer to the state which granted the 
university Its charter, as distin- 
gruished from the “perflcient found¬ 
er,” which referred to the city which 
furnished the public foundation in 
order to promote the public interests 
of the city.—Louisville v. Louisville 
Univ., 15 B.Mon,, Ky., 642, 717. 

(3) “Incipient fusion,” as negativ¬ 
ing contention that there is no fu¬ 
sion.—Silica Products Co. v. Hay¬ 
dite Co„ D.C.111., 4*2 P.2d 861, 865. 

(4) “Incipient insurrection.**— 
State ex rel. Hamilton v. Mcutin, 23 
P.2d 1, 3, 173 Wash. 249. 

(3) “Incipient vitrification,’* as 
negativing contention that there Is 
no vitrification.—Silica Products Co. 
V. Haydite Co., supra. 

49. Burrill Iu.D. 
sa Black LuD. 

51. PcL—Commonwealth ▼. Bgan, 
173 A. 764, 766, 113 Pa.Super. 375 
—Commonwealth v. Merrick, 65 
Pa.Super. 482, 489. 

■31 C.J. p 893 note 71. 
fttitillarly expressed 
To arouse to action.—State v. 
Diamond, 202 P. 988, 991, *27 N.M. 
477, 

58. Black L.D. 


53. Ind.—Butash v. State, 9 N.B.2d 
88, 90, 2>12 Ind. 492. 

Wls.—^Krudwig v. Koepke, 277 N.W. 

670, 6?2, 227 Wis. 1. 

31 C.J. p 693 note 75. 

64. Wis.—^Krudwlg V. Koepke, su¬ 
pra. 

'31 C.J. p 693 note 77. 

65. Ind.—Butash v. State, 9 N.E.2d 
88, 90, 212 Ind. 492. 

Pa.—Commonwealth v. Egan, 173 A. 

764, 766, 113 Pa.Super. -375. 

31 C.J. p 393 notes 78-80. 

Beferences to partioiilar appUcatlous 

(1) Inciting or solicitation to 
crime see Criminal Law 9 78, as con¬ 
stituting attempt, and § 93, as mak¬ 
ing one an accessory before the fact 

(2) Inciting terror see the C.J.S. 
titles Affray § 9, as element of af¬ 
fray; and Riot 9 9, also 54 C.J. p 
833 notes 7‘3-77, as element of not 

(3) Inciting to riot see the C.J.S. 
title Riot 99 16, 17, 20, also 64 C.J. 
p 834 note 84-p note 93, p 836 
notes 16, 17. 

(4) “Requested, advised, and incit¬ 
ed” construed in an instruction as 
equivalent to the statutory words 
“aid, abet or procure” see Homicide 
9 854. 

Sa Black Xi.D. 

57. A maxim meaning "It is im¬ 
proper, unress' the^ whole law has 
been examined, to give Judgment or 
advice upon a view of a single 
clause of it”—^Bouvier L.D. 
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nrOIVILE EST, NISI TOTA SENTENTIA IN- 
SPEOTA, DE ALIQUA PASTE JUDIOAEE.58 

IN OIVILIBUS MINISTEBIUM EXCTTSAT, IN 
ORIMINAIiIBUS NON ITEM.59 

IN OIVILIBUS PROXIMA ET DIRECTA PE^- 
STARE QXnS TENETXTR; IN CRIMINALI- 
BUS ETIAM CONSEQUENTIA.60 

IN OIVILIBUS VOLUNTAS PRO PACTO REPU- 
TABITUR.61 

INCIVISM. Unfriendliness to the state or govern¬ 
ment of which one is a citizen. 92 

IN CLARIS NON EST LOCUS CONJEOTURIS.93 

INCIiAUSA. In old records, a home close or inclo- 
sure near the house.®^ 

INCLINATION. Primarily, an inclined surface; a 
slope or declivity, as of land *,9® and derivatively, a 
leaning or tendency of the mind, feelings, preferenc¬ 
es, or wiU; propensity; bent; favor; desire; lik¬ 
ing.®® 

It has been said that mere ^^inclination,is seldom 


the synonym of ^^character” see 14 C.J.S. p 399 note 
42, and it has been distinguished from “effort” see 
28 C,J.S. p 841 note 63. 

INCLOSE or ENCLOSE. 

In General 

A word with several common significations;97 and 
variously defined as meaning to bound, fence, or hem 
in on all sides ;98 to confine on all sides, or to con¬ 
fine within; to part off or shut in by a fence; to set 
off as private property; to put a barrier around; 
to shut in; to shut up or in;99 to surround;70 to 
surround on all sidesalso to encompass;72 to 
contain; to envelop;73 to envelop with surround¬ 
ing material; to include;74 to shut or envelop in 
a receptacle or integument of some sort.75 

Inclosed or Enclosed 

Shut in on all sides.79 As applied to lands, sepa¬ 
rate from common grounds, by a fence,7 7 or, under 
particular circumstances, partly by a fence and, for 
the balance, by raw hedges and small trees.73 In 
a particular connection, the term necessarily implies 
complete and notorious dominion over the land, in¬ 
dicated by either artificial or natural barriers.79 


SlmUaxly rendered 
“It is improper, without looking 
at the whole of a law, to give judg¬ 
ment or advice upon a view of any 
one clause of it“—Bla^ Li.D. 

58. A maxim meaning “It is im¬ 
proper to judge of any part unless 
the whole sentence be examined.^— 
Wharton L.Liex. 

Similarly rendered 

“It is irregular, or legally improp¬ 
er, to pass an opinion upon any part 
of a sentence, without examining 
the whole."—^Black Li.D. 

59. A maxim meaning “In civil 
matters agency (or service) excuses, 
but not so in criminal matters."— 
Black Li.D. 

ea A maxim meaning **In all civil 
cases one is bound to perform the 
nearest and direct things; but in 
criminal ccLses, even consequent 
things."—^Peloubet Leg.Max. 

61. A maxim meaning “In civil cas¬ 
es the will may sometimes be taken 
for the deed.”—Morgan Leg.Max. 

62. Black L.D. 

63. A maxim meaning “In things 
obvious there is no room for conjec¬ 
ture.”—^Black L.D. 

More Aealy rendered 
“Things that are clear (unambig¬ 
uous) do not admit of conjecture or 
construction.”—Trayner Leg.Max. 

6d. Black Li.D. 


66i. Century D. 

“InclinaUon dip” see the C.J.S. title 
Mines and Mining § 3, also 40 C.J. 
p 742 note 73. 

66. Ala.—^Dulaney v. Burns, 119 So. 
21, 24, 218 Ala. 493. 

**lnollTiatlon or effort” 

Denial by a witness that he saw 
any “ ‘inclination or effort' to induce 
. . . [named person] to sign the 

paper” held entirely different from a 
denial by witness that he made any 
“statement” to influence the testator. 
—^Dulaney v. Burns, supra. 

67. Ala.—Campbell v. Gilbert, -57 
Ala 669, 571. 

Idaho.—Goaslind v. City of Pocatel¬ 
lo, 102 P.2d 650, 651, 61 Idaho 4‘36, 
quoting Corptui Juris. 

68. Idaho.—Goaslind v. City of Po¬ 
catello, 10'2 P.2d 650, 661, 61 Idaho 
4)35. 

Mich.—White Chapel Memorial Ass'n 
V. Willson, 244 N.W. 460, 461, -260 
Mich. 238. 

69. Idaho.—Goaslind v. City of Po¬ 
catello, 102 P.2d 650, 651, 61 Idaho 
435, quoting Ciorpus Juris. 

31 C.J. p 393 notes 91, 92, p 694 notes 
96-97. 

‘‘To incloso a jury” 

In Scotch practice, the phrase 
means to shut them up in a room by 
themselves.—^Black Ii.D. 

7a Idaho.—Goaslind v. City of Po¬ 


catello, supra quoting Corpus Jn^ 
rls. 

Mich.—White Chapel Memorial Ass'n 
V. Willson, 244 N.W. 460, 461, 260 
Mich. 238. 

31 C.J. p 394 note 98. 

71. Idaho.—Goaslind v. City of Po¬ 
catello, 102 P.2d 650, 651, 61 Ida¬ 
ho 435. 

72. Idaho.—Goaslind v. City of Po¬ 
catello, supra 

Mich.—White Chapel Memorial Ass'n 
V. Willson, 244 N.W. 460, 461, 260 
Mich. 238. 

73. Idaho.—Goaslind v. City of Po¬ 
catello, 102 P.2d 650, 651, •Ol Idaho 
435. 

74. Idaho.—Goaslind v. City of Po¬ 
catello, 102 P.2d 650, 651, 61 Idaho 
4>35, quoting Corpus Juris. 

31 C.J. p 394 notes 96, 94. 

7B. Idaho.—Gocwlind v. City of Po¬ 
catello, 102 P.2d 650, 651, 61 Idaho 
435. 

76. Pa—^Hall's Appeal, 6 A 783, 
786, 112 Pa 43. 

77. Va—Kimball v. Carter, 27 S.B. 
823, 826, 95 Va 77, 38 L.R.A 570. 

78; Mich.—^White Chapel Memorial 
Ass'n V. Willson, 244 N.W- 460, 
461, 260 Mich. 238. 

79. Ga—Fitzpatrick v. Massee-Pel- 
ton Lumber Co., 6 S.E.2d 9L 95, 
188 Ga 60. 

See also Adverse Possession i 26 b 

( 1 ). 
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Inclosed land. Land effectively surrounded at the 
boundaries by barrier of some sort for restraint and 
protection; land surrounded by a fence.^® In or¬ 
der to constitute inclosed lands it is not necessary 
that such land should be confined within an actual 
and sufficient fence, but if it is in any manner en¬ 
closed, sufficient to protect the land from depreda¬ 
tion, by artificial or natural means, it will be suffi- 
eient.^1 Ordinarily, however, it must be surround¬ 
ed by visible objects, natural or artificial, and an 
imaginary boundary is not enough; it is not suffi¬ 
cient that the locus in quo and an adjoining par¬ 
cel of land, taken tc^ther as one tract, are in- 

closed,82 

Other phrases employing the word are set out 
in the note.^3 gtill other phrases as to which more 
recent adjudications have not been found see 31 
C.J. p 334 notes 12-19. 

INCLOSITBE or ENCLOSTIEE. In general, that 
which encompasses, encloses, or shuts in, as a fence, 
wall, ease or wrapper; also, that which is enclosed, 
or placed within somethingand, specifically ap¬ 
plied to land, a term which signifies land inclosed 
with some visible and tangible obstruction, such as 
a fence, hedge, ditch, or the like;^5 and so a wall, 
hedge, or fence, under circumstanees showing a sub¬ 


stitution of one for the other, has been held suffi¬ 
cient to constitute an enclosure.^® It is a general 
term which may include several specific things, 87 
as indicated in the note.88 

In English law, inclosure is the act of freeing 
land from rights of common, commonable rights, 
and generally all rights which obstruct cultivation 
and the productive employment of labor on the 
soil.^^ 

Under some circumstances, the term has been held 
equivalent to, or interchangeable or synonymous 
with “field” see 36 C.J.S. p 747 note 80, “legal 
fence,’^® and “yard.^^^ Under other circumstanc¬ 
es, it has been distinguished from, or held not equiv¬ 
alent to, “close” see 14 CJf.S. p 1276 note 22, “field” 
see 36 CJ.S. p 747 note 81, and “yaxd.”82 

The necessity of inclosure to acquire prescriptive 
title is discussed in Adverse Possession § 26. For 
references to other specific uses of the term 
see the C.J.S. titles Fences § 1; and Public Lands 
§§ 18, 19, also 50 C.J. p 903 note 66-p 905 note 1. 
See also 31 C.J. p 394 note 20, and consult the De¬ 
scriptive-Word Index sub verbo ^Thiclosure.” 

Phrases employing the word are set out in the 

note.22 


80; WIs.—Miller v. Chicago & N. W. 
EL Co.. UXS N.W. '884, 388, IsH Wis- 
188. 

81 CJ. p 394 note 4. 

81. Tex.—^Haynie v. State, 75 S.W. 

24, 25. 4-5 Tex,Cr. 204. 

VIsihle or invisihle 

"Every man’s land is In the eye of 
the law inclosed and set apart from 
anothex^s either hy visible and ma¬ 
terial fences or hy an ideal, invisi¬ 
ble boundary."—^Wood v, Snider, 79 
N.R 858. 859. 187 N.T. 2B, 12 L.R.A., 
N.S., 812. 

83. Ga.—Daniels v. State. 16 S.E. 
97. 98, 91 Ga. 1. 

VL—Payne v. Gould, 52 A. 421. 74 
Vt •208. 

Uast he ixiolosed on bU sides 

"A field with a fence on three 
sides only could not. In any proper 
sense, be spoken of as inclosed, un¬ 
less the fourth side was bounded by 
some natural object, or occupied by 
some artificial erection, which ren¬ 
dered a fence Impracticable or un¬ 
necessary."—Hall’s Appeal. 3 A. 783, 
• 785. 112 PcL 42. 52. See also Adverse 
.Possession S ^ b (2). 

8^ Phrases ooustraed 

<1> on any inclosed or im- 

pro't^ real esfiste." construed as ap¬ 
plying to real estate which is fenced.^ 
not to a building in the sense of be^ 
ing embraced within its walls.—St 


Louis V. Babcock. 56 SW. 781, 782. 
156 Mo. 154. 

(3) "Herding on inclosed lands of 
another" see Animals 5 208. 

(3) "Inclosed place,” defined as a 
place inclosed on all sides by some 
sort of material. 

Cal.—^Ex parte Wisner, 168 P. 868, 
869, Cal.App. 637. 

Idaho.—Goaslind v. City of Pocatel¬ 
lo, 102 P.2d 650, 651, -61 Idaho 435, 
quoting Corpus Juris. 

(4) "When the building is ‘in¬ 
closed.’ *’ as determining when a sub¬ 
scription is payable see the C.J.S. ti¬ 
tle Subscriptions § 13, also 60 O.J. p 
964 note 65 Ca] (5). 

84. Idaho.—Goaslind v. City of Po¬ 
catello, 102 P.2d 650. 651. 61 Idaho 
435. 

85. Va.—^Kimball v. Carter. '27 S.E. 
823, 826, 95 Va. '77. 38 L.R.A. 670. 

31 C.J. p 394 note 21. 

88. Tex.—Gleckler v. Denton. Civ. 

App., 149 S.W.2d 213. 214. 

87- N.C.—State V- Staton, 86 N.C. 
640. 643. 

88. Said to tnoluae 

(1) A cemetery.—State v.. Staton, 
supra 

(2) A farm.—State v. Staton, su¬ 
pra 

(3) A field.^Southem Kansas R. 
Co. V. Isaacs, 49 S.W. 690, 20 Tex. 
Civ.App. 466, 467. 

524 


(4) A fortification.—State v. Sta¬ 
ton, 66 N.C. 640, 643. 

(6) A grarden.—State v. Staton, 
supra 

(6) A large fenced pasture.— 
Southern Kansas IL Co. v. Isaacs, 
supra 

(7) An orchard.—State v. Staton, 
66 N.C. 640, 843. 

(8) A public squara—State v. 
Staton, supra 

(9) A yard. 

Ala—Wright v. Sample, 60 So. ’268, 
.1-62 Ala 222, 225. 

N.C.—State v. Staton, supra 

88. Black L.D. 

9a vt —^Mooney v. Maynard, 1 Vt 
470, 473, 18 Am.D. 699. 

81. N.C.—State v. Staton, 66 N.C. 
640, 643. 

98. Elan.—State v. Bugg, 7-2 P. 236, 
86 Kan. 668, -670. 

93. FhrasM oonutraed 

(1) "Enclosure or encroachment” 
—^Malvern Hills Conservators v. 
Foley, 4 T.L.It 672, 673. 

(2> "Inclosure acts," English stat¬ 
utes regulating th^ Subject of Inclo¬ 
sure.—^Black L.D. ' 

, (3> "Inclosur^' Commission Act, 
1845,” the statute 8 and 9 Viet c 
118, ' estaoLshlng a board of com¬ 
missioners lor England and Walea 
empowering them, under certain 
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INCLUDE. 

-^In General A word with several common sig¬ 
nifications,®^ whose meaning is governed by the in¬ 
tention as determined from the context.^s It has 
at least two shades of meaning. It may apply 
where that which is affected is the only thing in¬ 
cluded, and it is also used to express the idea that 
the thing in question constitutes a part only of the 
contents of some other thing.®® The term is not 
ordinarily a word of limitation, but rather of en¬ 
largement;®'^ and in a particular context may carry 
with it the implication of something received, ei¬ 
ther actually or theoretically.®® It has been de¬ 
fined or employed as meaning to comprehend; to 
compromise;®® to comprise as a part, or as some¬ 


thing incident or pertinentto confine; to confine 
within, or within something;2 to contain; to hold, 
or to hold as in an inclosure;® to embraceto in¬ 
close, or to inclose within;® to involve; to shut 
up;® to take in, as the greater includes the less, or 
the Roman Empire included many nations;7 to take 
or reckon in.® 

Depending on the circumstances, ^‘include” or 
“includes” has been held equivalent to, or synony¬ 
mous with, “comprehends” see Comprehend 15 C.J. 
S. p 708 in Pocket Parts, “comprise” see 15 C.J.S. 
p 709 note 9 in Pocket Parts, “embraces” see Em¬ 
brace 29 C.J.S. p 708 in Pocket Parts, and “includ¬ 
ing.”® While “includes” may sometimes be taken 
as synonymous with “mean and include,”!® or 


conditions and requirements, to re¬ 
port to parliament as to the expe¬ 
dience of making an Inclosure ap¬ 
plied for.—Black L..D. 

(4) “In the building, or in any 
yard or inclosure connected with the 
building.**—U. S. V. One Graham 
Brothers Truck, D.C.N.T., 39 F.2d 
141. 142, 

(5) “Old inclosures.**—^Hornby v. 
Silvester, 20 Q.B.D. 797, 805. 

(6) **Yard or inclosure.*’—U. S. v. 
One Graham Bros. Truck, supra. 
a4. Ala.—Campbell v. Gilbert, 57 

Ala. 569, 571. 

as. N.Y.—People v. State Tax 
Commn., 182 N.Y.S. 77*2, 774, 200 
App.Div. 287. 

as. Ala.—Achelis v. Musgrrove, 101 
So. 670, 672, 212 Ala. 47. 

31 CJ. p 395 notes 34-3-6.' 

The two meanings discnssed 

(1) The first meaning which ac¬ 
cords with its etymology, from 
“claudere,** to shu^ is “to confine 
within; to shut up; to hold,—as, 
the shell of a nut Includes the ker-- 
nel; a pearl Is included in a shell** 
—Hibberd v. Slack, caCaL, 84 P. 
571, 576, 677. 

(2) So, in this sense, “it may ap¬ 
ply where that which is affected is 
the only thing Included.**—Dumas v. 
Boulln, McG., La., 274, 277. 

(3) The second and derivative 
meaning Is “to comprehend; as, ai 
genus the species, the whole a part.** 

—Hibberd v. Slack, supra. 

(4) This latter Is considered the' 
most usual sense.—^Dumas v. Boulin,' 
supra. 

37. U.S.~American Surety Co. of 
New York v. Marotta, Mass., 53 S. 
Ct. 260, 261, 287 U.S. 61-3. 77 L.Ed. 
466. ^ 

Cal.—Fraser v. Bentel, 119 P. 609,' 
511, 161 OaL 890, Ann;Cas.l913B 
1062. 

Tex.—Peerless Carbon Black Co.' v.; 
Sheppard, Civ.App., 113 S.W.2d 
896, 997. . ! j . i 


So construed in the Bankruptcy Act 
see Bankruptcy | 9 note 66. 

98, U.S.—Lederer v. ,Penn Mutual 
Life Ins. Co., N.Y., •2*58 P. 81, 87. 
169 C.C.A. 167. 

99. D.C.—^U. S. ex rel. Lyons v. 
Hines. 103 F.2d 737. 740, 70 App. 
D.C. 36. 122 A.Li.11. 674. 

IlL—Patteson v. City of Peoria, 47 
N.B.2d 867. 873, 318 IlLApp. 246— 
Bunge V. Kirchholf, 251 Ill.App. 
119, 124. 

N.Y.—People v. Fisher. 261 N.Y.S. 

390, 394, 145 Misc. 406. 

Pa.—Weller v. Grange Mut Casualty 
Ina Co. of Harrisburg, 161 A. 616, 
616, 105 Pa.Super. 547. 

31 C.J, p 895 notes 40, 41. 

1. U.S.—Montello Salt Co. v. Utah, 
31 S.Ct. 706, 708, 221 U.S. 452, 65 
L.Ed, 810, Ann.Cas.l912D 6-3*3. 

D.C.—^U. S. ex rel, Lyons v. Hines, 
103 P.2d 737, 740, 70 App.D.C. 36, 
1*22 A.L.R. 674. 

Ill.—Patteson v. City of Peoria, 47 
N.H,2d 867, 872, 818 Ill.App. 245. 
N.Y.—People v. Fisher, 261 N.Y.S. 
. 390, 394, 145 Misc. 406. 

6kl.—^Maben v. Rosser, 103 P. 674, 
676, 24 Okl. 588. 

Slxnilaily expressed 
To comprise, comprehend, or em¬ 
brace as a component part, item or 
member; as, this volume Includes 
all his works; the bill Includes his 
last purchase.—^U. S. ex rel. Lyons 
V. Hines, 103 F.2d 737, 740, 70 App. 
D.C. 36, 122 A.L.R 674. 

8b D.C.—^U. S. ex rel. Lyons v. 
Hines, supra. 

111'.—^Patteson v. City of Peo^i^^ 47 
N.B.2d 867, 872, 318 IlLApp. 245. 
N.Y.—People v. Fisher, 261 N.Y.S. 

390, 394, 145 Misc. 406. 

S.D.—Neher v. McCook County, 78 N. 

W. 998, 999, 11 S.D. 4*23. 

31 C.J. p 396 notes 44, 45. 

3. U.S.—Montello Salt Qo. v.. Utali, 
31 S.Ct 703, 70:8, 221 U.S. 462, 66 
L.Ed. 810» An^Casbl$12D 633 j 
D.C.—U, S. .ex reJL Lyona v- BQnes, 
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103 P.2a 737. 740, 70 App.D.C. 36, 
122 A.LR. 674. 

111.—^Patteson v. City of Peoria, 47 
N.B2d 867, 872, 318 Ill.App. 245. 
N.Y.—People V. Fisher, 261 N.Y.S. 

390, 394. 145 Misc. 406. 

Pa.—^Weller v. Grange Mutual Cas¬ 
ualty Ina Co. of Harrisburg, 161 
A. 615, 616, 106 PaSuper. 647. 

'31 C.J. p 895 notes 46, 48. 

4b Pa—^Weller v. Grange Mutual 
Casualty Ins. Co. of Harrisburg, 
supra 

31 C.J. p 395 note 47. 

6. D.C.—U. S. ex rel. Lyons v, 
Hines, 103 P2a 737, 740, 70 App. 
D.C. 36, 1212 AL.a 674. 

IlL—Patteson v. City of Peoria 47 
N.BSd 867, 872, 318 IlLApp. 245. 
N.Y.—People v. Fisher, 261 N.Y.S. ' 
890, 394. 145 Misc. 406. 

31 C.J. p 395 note 50. 

a S.D.—^Neher v. McCook County, 
78 N.W. 998, 999, 11 S.D. 422. 

31 CJ. p 395 note 52. 

7. U.S.—Montello Salt Co. v. Utah. 
■31 S-Ct, 706, 708, 221 U.S. 452, 55 

■ L.Ed. 810, Ann.Cas.'1912D 33-3. 

D.C.—U. S. ex rel. Ls^ns v. Hinea 
103 F.2d 737, 740, 70 App.D.C. 36, 
■1'22 AL.R. 674. 

IlL—Patteson v. City of Peoria, 47 
N.B.2d 867, 872, 318 IlLApp. 245. 
N.Y.—People v. Fisher, '261 N.Y.S. 
890, 394, 145 Misc. 406. 

a Pa—Weller v. Grange Mutual 
Casualty Ina Co, of Harrisburg, 
161 A. 616, 616, ,105 PaSuper, 547. 

a Xdentioal or eanivalent 
The words “Include” and “includ¬ 
ing** are “regarded by tlie authori¬ 
ties as being identical or equivalent 
to each other.*’—^Peerless Carbon 
Black *Co. V. Sheppard, Tex.Civ.App., 
113 S.W.2d 996. 997, citing Corpus 
Jasis. 

la Eng.—^DilwoPth v. Stamp 

Comrs., 1899, A.C. 99, 107. 
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“means,it has also been compared with, or dis¬ 
tinguished from, “by which is meant,”12 “mean and 
include,”13 “meaning,”14 *^eans,”l3 and “meant.”!® 

-^Included. Confined; embraced; inclosed ;17 

embraced as a component part.l® 

The term has been held synonymous with “em¬ 
braced” see 29 C.J.S. p 755 note 37. 

-^Including. “Including,” is the participal form 

of the verb “include,”1® and, like that word, is also 
susceptible of different shades of meaning, 20 some¬ 
times being used as a term of restriction and some¬ 
times of enlargement.21 It is in the nature of an 


adjective and is a modifier,2 2 which often governs 
the subject under consideration, and used in the 
same sense as “inclusive of. ”2 3 It is generally em¬ 
ployed as a term of enlargement,24 and not as a 
term of limitation25 or of enumeration;26 and it 
may imply that something else has been given be¬ 
yond the general language which precedes it.27 It 
has been said, however, that its use as a term of 
enlargement is exceptional;28 and under some cir¬ 
cumstances, or in some connections, the term may 
be used as a word of limitation or enumeration,2d 
that is, to the effect that certain specific things 
mentioned comprise all of the class designated by 
some general expression.®® Again, the term is 


II. U.S.—Helveringr v. Morgan’s, 
Inc., 55 set. 60, 61, 292 U.S. 121, 
79 L.Bd. 232. 

IS. Tex.—^Peerless Carbon Black Co. 
V. Sheppard, Civ.App., 113 S.W.2d 
996, 997, citing Coxpiis Jaxis. 

13: Tex.—Peerless Carbon Black Co. 
V. Sheppard, supra, citing Coxpiu 
Juris. 

14. Tex.—^Peerless Carbon Black Co. 

V. Sheppard, supra, citing Corpus 
Juris. 

15. Terms uot neoessarilz sjuouy- 
mous 

U.S.—^Helvering v. Morgan’s, Inc., 55 
S.Ct 60, 61, 299 U.S. 121, 79 L..Bd. 
23'2, 

16. Tex.~Peerless Carbon Black 
Co. v.« Sheppard, Civ.App., 113 S, 

W. 2d 996, 997, citing Corpus Ju- 
. ^ 

17. Fla,—^Boley v. McMillan, 63 So. 
703, 706, 66 Fla. 139. 

18. Idaho.—Reynard v. City of 
Caldwell, 42 P.2d 292, 296, 55 Idaho 
342. 

19. U.S.— Pradne Oil & Gas Co, v, 
Motter, D.C.Kan., 1 F.5upp. 464, 
468. 

III. —Patteson v. City of Peoria, 47 
N.E 2d 867, 972, 318 IlLApp. 245. 

NY.—People v. Fisher, 261 N.Y.S. 

390, 395. 145 Mlsc. 406. 

81 C.J. p 395 note 58. 

20. U.S.—Cannon v. Nicholas, C.CJL 
Colo., '80 F;2d 934, 936. 

Ill.—^Patteson v. City of Peoria, 47 
N.R2d 867, 872, 318 IlLApp. 245. 
N.Y.—In re Krey’s Will, 277 N.Y.S. 

269, 272. 154 Misc. 421. 

Ter.—Peerless Carbon Black Co. v. 
Sheppard, Civ.App., 119 S.W.2d 
996, 997, quoting Corpus Juris. 
Utah.—State v. Montello Salt Co., 
98 P. 949, 551, 94 Utah 458. 
Meaning is somewhat ambiguous 
‘Pa.—^In re McGlathersr’s Estate, 166 
’ . A. 886, 887, 911 Pa. 361. 

21. U.S.—Cannon v. Nicholas, CC 
AColo., 80 F.2d 984, 936. 

Pa.—^In rb McGlather^s Estate, 166 
A. 886, 887, 311 Pa. 951.,. 


More specifically expressed 

(1) It has sometimes been inter¬ 
preted to express the idea that the 
thing included constitutes a part 
only of some other things, and in¬ 
serted “ex majore cautela,” or it 
may be used as a word of enlarge¬ 
ment in the sense of “also.”—^In re 
McGlathery’s Estate, suprcL 

(2) “It may be used in the sense 
to comprise or embrace; or to con¬ 
tain or express the idea that a thing 
in question constitutes a part only 
of the contents of some other thing; 
as a word of enlargement; in other 
words, ’to comprise as a part, or as 
something incident or pertinent’ ”— 
In re Krey’s Will, 277 N.Y.S. 969, 
272, 154 Misc. 421. 

(3) “The question is whether ‘in¬ 
cluding’ la a word of limitation— 
whether it means ‘including only.' 
It is sometimes thus used; it is per¬ 
haps more often used as a word of 
extension or enlargement”—Penn 
Dairies v. Milk Control Commission, 
26 A2d 431, 433, 344 Pa. 635—Penn 
Dairies v. Milk Control Commission 

. of Commonwealth, 24 A2d 717, 719, 

I 148 Pa.Super. 261. 

22 . U.S.—Montello Salt Co. v. Utah, 
91 S.Ct. 706, 708. 221 U.S. 45'2, 55 
L.Ed. 810, Ann.Cas.l912D 693. 

Ill.—^Patteson v. City of Peoria, 47 
N.E.2d 867, 872, 318 IlLApp. 245. 
N.Y.—People v. Fisher, 261 N.Y.S. 
390, 395, 145 Misa 406. 

23. U.S.—Prairie Oil & Gas Co, v. 

Motter, D.C.BAD., 1 F.Supp. 464, 
468. I 

SA, U.S.—Cannon v. Nicholas, C.C. 
A.C 0 I 0 ., 80 F.2d 934, 936--U. S. v. 
National City Bank of New York, 
D.C.N.Y., 21 F.Supp. 791, 796— 
Prairie Oil & Gas Co. v, Motter, 
D.C.Kan., 1 F.Supp. 464, 468. 

Ala.—^Achelis v. Musgrove, 101 So. 

670, 672, 21*2 Ala. 47. 

Idaho.—^Heffner v. Ketchen, 296 P. 
768, 770, 50 Idaho 435, quoting 
Corpus Juris. 

R.I.—Carr v. Railton, 18 A2d 646, 
654, quoting Corpus Juris. 

Tex.—Peerless Carbon Black Co. v. 

526 


Sheppard, Civ.App., 113 S.W.2d 
996, 997 , quoting Corpus Juris. 

31 C.J. p 395 note 60. 

25. U.S.—Cunningham v. Sizer Steel 
Corporation, D.C.N.Y., 1 F.2d 397, 
398—Prairie Oil & Gas Co. v. Mot¬ 
ter. D.C.Kan., 1 F.Supp. 464, 468. 

Ala.—Achelis v. Musgrove, 101 So. 

670, 672, 212 Ala. 47. 

Pa.—In re McGlathery’s Estate, 166 
A. 886, 887, 311 Pa. 861. 

R.I.—Carr v. Railton, 18 A.2d 646, 
654, quoting Corpus Juris. 

Tex.—Peerless Carbon Black Co. v, 
Sheppard, Civ.App., 113 S.W.2d 
996, 997, quoting Corpus JurlSi 
31 C.J. p 395 note 61. 

26. N.Y.—^Matter of Goetz, 75 N.Y, 
S. 760, 761, 71 App.Div. *272. 

R.I.—Carr v. Railton, 18 A.2d 646, 
654, quoting Corpus Juris. 

27. U.S.—Cunningham v. Sizer Steel 
Corporation, D.C.N.Y., 1 F.2d 337, 
338. 

Ala.—^Achelis v. Musgrove, 101 So. 

670, 672, 212 Ala. 47. 

RI.—Carr v. Railton, 18 A.2d 646, 
654, quoting Corpus Juris. 

31 C.J, p 995 note 64. 

Mora speciflosUy 

It may imply that something ta 
Intended to be embraced in the per¬ 
mitted deductions.—Blanck v. Pio¬ 
neer Min. Co., 159 P. 1077, 1079, 93 
Wash. 26. 

2& Ind.—Department of Treasury 
of Indiana v. Muessel, 92 N.E.2d 
596, 598, 218 Ind. 250. 

‘‘Zfc only performs that ofiloe lot 
enlargement] by introducing the 
specific elements constituting the en¬ 
largement”—^Blanck v. Pioneer Min. 
Co., 159 P. 1077, 1079, 63 Wash. *26, 

29.^ Ind.—^Department of Treasury 
of- Indiana v. Muessel, 32 N.E.2d 
696, 698, 218 Ind. 250. 

N.Y.—^Baker v. Schleyer, 253 N.Y.S. 
361, 362, ,233 App.Div. 6*84—Peo¬ 
ple V. Fisher, 261 N.Y.S. 890, 395, 
145 Misc. 406. 

31 C.J. p 996 note 65., 

3(1 Ind.—^Title Guaranty & Surety 
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sometimes used merely to specify particularly that 
which belonged to the genus or to refer only to 
those things which form a part of the principal 
thing mentioned.32 The term may also be used as 
a word of addition,23 in the sense of “and” or “al¬ 
so,”34 or “eomprising,”35 rather than one of spec- 
ification,3B that is, it is sometimes used to add to 
the general class a species which does not natural¬ 
ly belong to it,37 or to indicate something not oth¬ 
erwise included.38 

In some cases, “including’^ has been said to be 
equivalent to, or synonymous with, “also” see 3 C.J. 
S. p 896 note 32 in Pocket Parts, “and” see 3 C J.S. 
p 1067 in Pocket Parts, “and also,”33 “as well as,”^® 
“comprehending,” see 16 C.J.S. p 708 in Po^et 


Parts, “comprising” see 15 C.J.S- p 709 note 18 in 
Pocket Parts, “embracing’^ see 29 CJ.S. p 755 note 
35, and “include” or “includes” see supra note 9. 
In other cases, it has been compared with, or dis¬ 
tinguished from, “as well as,”4i ^‘consisting of” see 
15 CJ.S. p 990 note 60, “moreover,”42 and “name- 
ly.”43 

-^In Phrases. The following notes contain vari¬ 
ous phrases in which the different parts of the verb 
occur, some using “include” or “includes,”^* others 
using “included,”^^ and others using “including.”46 
Other phrases as to which more recent adjudications 
have not been found see 31 C.J. p 396 notes 77-94. 


Co. of Scranton, Pa. v. State, 109 
N.E. 237, 241, 61 Ind.App. 268. 
N.T.—Baker v. Schleyer. 26*3 N.Y.S. 
•3ol, 852, 233 App.Div. 584. 

31. IT.S.—^Decorated Metal Mfg. Co. 
V. U. S., 12 Ct.Cust.App. 140, 145. 

IlL—^Patteson v. City of Peoria, 47 
N.E.2d 867, 869, 872, 873, 318 IlL 
App. 245. 

Ind.—Department of Treasury of In¬ 
diana V. Muessel, 32 N.E.2d 596, 
598, 218 Ind. 250. 

N.T.—People v. Fisher, 261 N.T.S. 

390, 395, 145 Misc. 406. 

31 C.J. p 396 note 67. 

ZUiLstratlve rather than aU-emhrao- 
img 

The term ‘Including” is not pne of 
all-embracing definition, but con¬ 
notes simply an illustrative applica¬ 
tion of the general principle.—Fed¬ 
eral Land Bank of St. Paul v. Bis¬ 
marck Lumber Co., N.D., 62 S.Ct. 1, 
4, 314 U.S. 95, 86 L.Ed. 65. 

32. Cal.—^Fresno Irr. Dist. y. Smith, 
136 P.2d 382, 386, 58 Cal.App.2d 48. 

33. Cal.—People v. Southern Pac. 
Co., 290 P. 25, 30, 209 Cal. 578. 

Idaho.—^Heffner v. Ketchen, 296 P. 
768, 770, 50 Idaho 435, quoting 
(Soxpns Juris. 

IlL—Patteson v. City of Peoria, 47 
N.E.2d 867. 870, 872, 318 IlLApp. 
245. 

N.Y.—People v. Fisher, 261 N.Y.S. 

•390, 394, 145 Misc. 406. 

31 aJ. p 396 note 69. 

34. IlL—^Patteson v. City of Peoria, 
47 N.B.2d *867, '870, 872, «318 IlLApp. 
245. 

Ind.—Department of Treasury of 
Indiana v. Muessel, 3*2 K.E.2d 596, 
598, 218 Ind. 950. 

Pa.—^In re McGlathery’s Estate, 16*6 
A. 886, 887, '311 Pa. 351—Weller v. 
Grange Mutual >Casualty Ins. Co. 
of Harrisburg, 161 a 1 615, 616, 105 
Pa.Super. 547. 

35b Cai.—^People v. Southern Pacific 
Co., 290 P. 25, '30, 209 CaL 678. 
33. U.S.—Sullivan Mach. Co. v. U. 
a., C.C.N.Y., 168 F. 561. 


Idaho.—^Heffner v. Ketchen, 296 P. 
768, 770, 50 Idaho 435, quoting 
Corpus Juris. 

37. U.S.—^Montello Salt Co. v. Utah, 
•31 S.Ct 706, 708, 221 U.S. 452, 55 
L.Bd. 810, Ann.Cas.l912D •6'33. 

31 C.J. p 396 note 68. 

38. CaL—^People v. Southern Pacific 
Co., 290 P. 26, 30, 209 CaL 578. 

Idaho.—^Heffner v. Ketchen, '296 P. 
768, 770, 50 Idaho 435, quoting 
Corpus Juris. 

39. -Cal.—^Miller v. Citizens* Nat. 
Trust & Savings Bank of Los An¬ 
geles, 3*6 P.2d 1088, 1090, 1 CaL 
App.2d 470. 

IlL—^Patteson v. City of Peoria, 47 
N.B^d 867, 870, 872, 318 IlLApp, 
245. 

40. Cal.—^Miller v. Citizens* Nat. 
Trust & Savings Bank of Los An¬ 
geles, 36 P.2d 1088, 1090, 1 CaL 
App.2d 470. 

IlL—Patteson v. City of Peoria, 47 
N.E.2d 867, 870, 872, 318 IlLApp. 
24'5. 

41. Not equivalent to “as weU as” 
Xj.s. —^U. S. V. The Betsey & Char¬ 
lotte, D.C., 4 Cranch 443, 452, 2 L. 
Ed. 673. 

42. U.S.—U. S. V. The Betsey & 
Charlotte, supra. 

43. Compared with “namely” 

Ont.—^Matter v. Duncombe, 3 Ont.L. 
510, 513. 

I 44. Phrases oonstrusd 

! (1) “Certificate shlall *not include 

the name of any organized political 
party.***—^Matter of Carr, 88 N.Y.S. 

I 107, 94 App.Div. 493, 497. 

<2) “Include survey.”—^Yonts v. 
Adams, 216 S.W. 82, 83, 186 Ky. 102. 

(3) “Mean and Include,** as equiva¬ 
lent to, and also distinguished firom, 
“includes** see supra notes 10, 13. 

(4) “Shall include,’* in bankruptcy 
laws, see Bankruptcy § 9. 

(5) “Shall Include the conviction 
of any offense.”—^People v. Fisher, 
261 N.Y.S. 390, 395, 145 Misc. 406. 
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(6) “Shall not include as income 
in any year.”—^Lederer v. Penn Mut. 
L. Ins. Co., N.Y., 258 F. 81, 87. 169 
C.C.A. 167. 

(7) “ ‘Taxable year* includes.'*— 
Helvering v. Morgan’s, Inc., 55 S. 
CL 60. 61. 293 U.S. 121, 79 L.Ed. 232. 

45. Phrases ooustrued 

(1) “Included in,” synonsnnous 
with “contained in” see 16 C.J.S. p 
1524 note 67, and construed as not 
synonymous with “a portion of.”— 
In re Kilborn's Will, 2 N.Y.S.2d 896, 
899. 166 Misc. 627. 

(2) "Property included in the im¬ 
provement district formed.”—^Rey¬ 
nard V. City of Caldwell, 42 P.2d 
292, 296, 55 Idaho 342. 

46. Phrases ooustrued 

(1) “Agricultural pursuits • . . 

including occasional sawmilling.”— 
Weller v. Grange Mutual Casualty 
Ins. Co. of Harrisburg, 161 A 615, 
616, 105 Pa.Super. 647. 

(2) “Goods, chattels, or effects, in¬ 
cluding stocks.”—Cannon v. Nicholas, 
C.C.AC 0 I 0 ., 80 F.2d 934, 935. 

(3) “Including all delinquent tax¬ 
es.”—Heffner v. Ketchen, 296 P. 768, 
770, 50 Idaho 435. 

(4) “Including machinery, fixtures, 
stock and all other personal prop¬ 
erty.**—^In re Krey’s Will, 277 N.Y.S. 
269, 272, 154 Misc. 421. 

(5) “Including repair parts.**— 
Decorated Metal Mfg. Co. v. U. S., 
12 CLCusLApp. 140, 144. 

(6) “Including survey,”' as refer¬ 
ring to lands previously surveyed 
and appropriated.—Scott v. Yard, 18 
A 359, 360, 46 N.J.Eq. 79. 

(7) “Maintenance charges . . . 

including taxes, assessments.”—^Bak¬ 
er V. Schleyer. 253 N.Y.S. 351, 352, 
233 App.Div. 584. 

(8) “Railroad companies, including 
street railways.”—^People v. South¬ 
ern Pacific Co., 290 P. 25, 30, 209 Cal. 
578. 
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mOLUSIO TJNIUS EST EXOLTJSIO ALTEEI- 

US.47 

INCLUSIVE. Compreliending the stated limit of 
extremes; encircling; inclosing;48 comprehended; 
embraced.^® 

It is opposed to "exclusive” see 33 C.J.S. p 112 
note 32. 

Phrases employing the word are set out in the 

note,50 

INCOLA. Latin, in the civil law, an inhabitant; a 
dweller or resident; properly, one who has trans¬ 
ferred his domicile to any country.^i 

INOOLAS DOmcnilUM FAOIT.52 


INCOMBUSTIBLE. Incapable of being burned or 
consumed by fire; not combustible.^^ Depending 
on its application, the term may mean wholly incom- 
bustible,54 or merely fire-resistant.56 

INCOME. 

In Oeneral 

A broad, comprehensive, flexible, inclusive, or 
generic term,^ 6 capable of definition.57 Although 
it has a well defined meaning,58 not only in common 
speech, but also under judicial construction,®^ there 
appears to be some difficulty about its precise and 
scientific definition,®® and its definition may cover a 
variety of particular significations.®! Its specific 
meaning in a particular case is governed by the in¬ 
tent of the parties®^ as deduced from the context,®® 


47. A. nuacim meaninsr "The inclu¬ 
sion of one thingr is the exclusion of 
another.”—^Burgin v. Forbes. 169 S. 
W.2d 321. 325. 293 Ky. 456. quoting 
Corpus Juris. 

Applied in 

Ark.—Shofner v. Jones. 145 S.W.2d 
350. 351. 201 Atk. 540. 

La.—State ex rel. Noe v. Knop. App.. 
190 So. 135. 145. 

Miss.—Whall v. Saenger Theatres 
Corporation. 200 So. 442. 446. 190 
Miss. 391. 

N.Y.—^In re Zalewski’s Estate, 80 N. 

Y.S.2d 668. 663. 177 Misc. 384. 

R.I.—^Belconls v, Brewster, 14 A.2d 
701, 703. 

Vt—In re Post, 17 A2d 826. 327, 
111 Vt 444. 

31 C.J. p 396 note 95 [hi. 

DiscnssioiL of the maxim 

CD ”A well-settled maxim of law, 
particularly applicable 
where an evil existing at common 
law is sought to be removed by stat¬ 
utory enactments.”—^Mingle y. Mur¬ 
ray, 6 Pa.CQ. 81. 82. 

(2) The maxim is "only a rule of 
interpretation and not a constitution¬ 
al command.”—State v. Driscoll, 64 
P.2d 571, 576, 101 Mont 348. 

<3) '"This maxim expresses a rule 
of construction and serves only as 
an aid in discovering legislative 
intent where such Intent is not 
otherwise manifest.”—Garrison v. 
City of Shreveport 154 So. 622, 624, 
179 La. 605. 

49 . N.D.—State v. Liberman, 229 N. 

W. 363. 59 N.D. 262. 

Pa.—^Pepper's Estate, 25 A. 1063, 154 
Pa. 340. 841. 

Tenn.—Covell v. State, 227 S.W. 41, 
143 Tenn. 57L 
Xsaaiag vaxied by oontexfe 
Other language used may Indicate 
that the term is to apply to one of 
the stated limits and not to the 
other.—^Monroe v. Acworth, 41 N.H. 
199. 201. 

40. Black JmJ>. 


50, Phrases oonstraed | 

(1) "Five days inclusive.”—Brook- j 
lyn Trust Co. v. Hebron, 51 Conn. 22, | 
27. 

(2) “Inclusive deed” or “inclusive 
grant” see Deeds § 1 in Pocket Parts. 

<3) “Inclusive of the note.”—^Pep¬ 
per’s Estate, 25 A. 1063, 164 Pa. 340. 

(4) “Inclusive survey” see the C. 
J.S. title Public Lands § 235, also 
31 C.J. p 396 note 4. 

(6) "Since the fifth day of Octo¬ 
ber, up to December 31, inclusive,” 
construed as not including the fifth 
day of October, “Inclusive” apply¬ 
ing to December 31, only.—^Monroe 
V. Acworth, 41 N.H. 199, 20L 

51. Black L.D. 

52L A maxim meaning “Residence 
creates domicil.”—^Black L.D. 

Applied in Arnold v. United Ins. 
Co., 1 Johns.Cas. (N.Y.) 363, 366. 

53, Cr€L—Sylvania v. Hilton, 61 S. 
E. 744, 746, 123 Ga. 754, 107 AhlS. 
R. 162, 2 L.R.A.,N.S., 483. 

Phrases oonstraed 

(1) “Hard and incombustible ma- 
teriala”—^Badley v. Cuckfield Union 
Rural Dist Council, 64 L.J.Q.B. 571. 
578. 

(2) “Incombustible materials.”— 
Sylvania v. Hilton, 61 S.B. 744, 747, 
123 Ga. 764^ 107 Ani.S.R. 162, ^ L.B. 
A.,N.S., 483. 

(3) “Of incon^bustible materials,” 
construed as> referring to houses 
built of brick, stone, iron, or other 
material on t^e outside, so as to 
form barrierS'V tl]^t wfU resist the 
action of ordinary fires.—Chimene V. 
Baker. 75 ^.W. SH 831, 82 Tex.Civ. 
App. 520. 622. 

54. Eng.—Payne v.’Wright, 189-2, 1 
Q.B. 104. 107. 

55, Tex—Chlmlne v. Baker, 76 S.W. 
830, 331, 82 TexCiv.App. 620. 

56. Ala—State v. Flenner, iSl So. 
786, 790, 236 Ala. 228. 

Ky.—^Roberts v. Carrithers, 202 S. 
W. 659, 661, 180 Ky. 316. ' - 
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Mass.—^Trefry v. Putnam, 116 N.E. 
904, 908, 227 Mass. 522. L.R.A. 
1917D 806. 

Miss.—State v. Morgan Gin Co., 189 
So. 817, 818, 186 Miss. 66. citing 
Gozpiui Juris. 

Tenn.—^W. C. Sharp Drug Stores v. 
Hansard. 144 S.W.2d 777, 781, 176 
Tenn. 595, citing Corpus Juris, 
Wls.—State V. Nygaard, 183 N.W. 

884, 886, 174 Wis. 697. 

31 C.J. p 397 note 11. 

57. U.S.—Biwabik Min. Co. v. U. 
S.. Ohio, 242 F. 9, 14, 164 C.C.A. 
601. 

68. U.S.—^Brewster v. Walsh, D.C. 

Conn., 268 F. 207, 215. 

Wis.—^Appeal of Siesel, 259 N.W. 839, 
841. 217 Wis. 661, 99 A.L.R. 463. 
6A U.S.—^Brewster v. Walsh, D.C. 

Conn., 268 F. 207, 215. 
aa U.S.—Doyle v. Mitchell Bros., 
Co., Mich., 38 S.Ct. 467, 469, 247 
U.S. 179, 62 L.Bd. 1064. 

Similarly expressed 

(1) “There is some apparent con¬ 
fusion in the authorities respecting 
the meaning of the word ’income.* **— 
Niland v. Niland, 143 N.W. 170, 171, 
154 Wla 614, Ann.Cas.l916B 1127. 

(2) It may not have exactly the 
same meaning in different instru¬ 
ments.—State V. Nygaard, 183 N.W. 
884, 886, 174 Wis. 697. 

(3) It is an elastic term, not ad« 
mitting of precise definition.—^In re 
Blsner^s Will, 206 N.Y.S. 765, 768, 210 
App.Dtv. '675. 

61. U.S.—^First Trust Co. of St 
Paul V. Commonwealth Co., C.C.A. 
S.D., 98 F.2d 27, 31—Biwabik Min. 
Co. V. U. S.. Ohio. 242 F. 9, 14, 164 
C.C.A. 601. 

N.Y.—Ip VUlard's Will, 264 N.Y.S. 

286, 24%' ;47 Misc. 472. 

68. Misa—State v. Morgan Gin Co., 
<189 So,’ 817, 818, quoting Corpus 
Jtuds .1 

1 31 CyJ..J^ 397 note 24. 

63. U.S.—First Trust Co, of St 
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the subject matter of the instrument, and the char¬ 
acter of the person, or persons, employing HM 
The meaning of the term is not to be found in its 
bare etymological derivation; it is rather to be 
gathered from the implicit assumptions of its use 
in common speech and it must be rationally con¬ 
strued and not stretched to include purely theoret¬ 
ical, as distinguished from practical, conceptions.®® 
Generally or ordinarily the term means all that 
comes in;®7 something coming in, something which 
is paid over and delivered to the recipient, not 
something which a person is saved from the neces¬ 
sity of paying out;®® that which has come in, and 
not that which might have come, but did not;®® 
that which comes in, or is received from any busi¬ 
ness or investment of capital, without reference to 
the outgoing expenditures;7® the interest of money 
or stock in funds, etc.;7i but whether it imports 
gross or net income depends on the context and the 
subject matter,7® so that it has sometimes been de¬ 
fined as meaning what is left after paying the ex¬ 
penses of earning income.^® It is applicable par¬ 


ticularly to individuals.'^^ 

Conveyance or grant of income from realty as 
passing an interest in the property itself see Deeds 
§ 117 b; devise of income from realty and bequest 
of income see the C.J.S. title Wills §§ 767-771, 785, 
889, also 69 C.J. p 384 note 26-p 387 note 70, p 
401 note 94-p 404 note 42, p 537 note 65-p 538 
note 70; duty to account for all receipts or income 
by persons in fiduciary relations see such C.J.S. ti¬ 
tles as Executors and dministrators §§ 833, 850; 
Guardian and Ward §§ 149, 160; and Trusts §§ 
384, 393, also 65 C.J. p 887 note 65-p 890 note 94, p 
907 note 31-p 908 note 47. Income and accumula¬ 
tions of trust estate see the C.J.S. title Trusts §§ 
352-355, also 65 C.J. p 850 note 31-p 860 note 60; 
income as belonging to life tenant see Estates §§ 
41, 135, 136; and income of decedent’s estate as 
belonging to the heirs see Descent and Distribu¬ 
tion § 70, and as constituting personal assets see 
Executors and Administrators § 98. Income tax, 
federal and state, see the C.J.S. titles Internal Rev¬ 
enue, also 33 C.J. p 291 note 94-p 310 note 43; 


Paul V. Commonwealthi Co., C.C.A. 
S.D., 98 P.2d 27. SI. 

Miss.—State v. Morgan Gin Co., 189 
So. 817, 818, Quoting Oorpus Jnzls. 
N.Y.—In re Villard’s Will, 284 N.T.S. 

236. 243, 147 Misc. 472. 

31 C.J. p 397 note 25. 

Partioalar applications 

(1) “Income” In a building society 
rules includes, for Instance, repay¬ 
ments by advanced members, mon¬ 
eys borrowed from outsiders, who are 
commonly called in these societies, 
depositors, and in fact everything 
that comes in.—^In re West Riding 
of Yorkshire Permanent Ben. Bldg. 
Soc., 43 Ch.D. 407, 416. 

(2) Legacy of “Income” see the 

C.J.S. title Wills §§ 1181-1133, also 
31 C.J. p 397 note 25 [b] and 69 C.J, 
p 938 note 7-p 943 note 61. 

64. Miss.—State v. Morgan Gin Co., 
189 So. 817, 818, Quoting Corpna 
Juris. 

Ohio.—^Busbey v. Russell, 18 Ohio 
Clr.Ct 12. 16, 10 Ohio Cir.DecS. 23. 
Similarly expressed 
It depends in part on the legal 
sense in which the term is used.— 
In re Eisner’s Will, 206 N.Y.S. 765. 
768, 210 App.Div. 675. 

65. U.S.—U. S. V. Oregon-Washing- 
ton R. & Nav. Co., N.Y., 251 F. 
211, 212, 163 C.C.A. 367. 

66. Ala.—State v. Flenner, 181 So. 
786. 790. 236 Ala. 228. 

67. Miss.—State v, Morgan Gin Co., 
189 So.' 817, 818, Quoting Oorpus 
Jnzls. 

Tenn.— W. C. Sharp Drug Stores v. 
Bta,i|sard. 144 S.W.2d 777, 781, 146 
Tenn. 595, )Quiotting Oorpus Juris. 
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Similarly expressed 
Income means what comes in.— 
Mutual Benefit L. Ins. Co. v. Herold, 

D.C.N.J., 198 P. 199, 216. 

66. Del.—Wilmington Trust Co. v. 
Blades, 171 A. 767, 769, 20 Del. 
Ch. 98. 

69. Tenn,—W. C. Sharp Drug Stores 
V. Hansard, 144 S.W.2d 777, 781, 
146 Tenn. 595, quoting Corpus j 
juris. 

31 C.J. p 897 note 29. 

Similarly expressed 
(1) “Income” means money com¬ 
ing in from property, and is not 
to he measured by an expert's opin¬ 
ion regarding amount which prop¬ 
erty ought to bring In.—^Jersey City 
V. Meyer, 150 A. 354, 856, 106 H.J. 
Law 391, 

<2) Income means what has come 
in.—^Tooey v. C. L. Percival Co., 182 
N.W. 408, 406, 192 Iowa 267. 

70. U.S.—First Trust Co. of St. 
Paul V. Commonwealth Co., CC.A. 
S.D., 98 P,2d 27, 31. 

KY.—Fairchild v. Gray, 242 N.Y.S. 

192, 196, 136 Misc. 704. 

Tex,—Houston Belt & Terminal Ry. 
Co. V. Clark, Clv.App., 122 S.W.2d 
666, 368. 

31 C.S. p 897 note 31. 
similar^ deflaitioiis 

(1) The amount received inde¬ 
pendent of losses.—^Pursel v. Pursel, 
14 N.J.BQ. 514, 521. 

(2) The gross,amount received by 
a person.—^In re Assessment Act, 9 
B.C. 209, 21L 

(8) That which comes in, not that 
which comes in less an outgoing. 
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Eng.—^Regina v. Southampton, L. R. 
4 HL. 449, 472. 

Can.—^Lawless v. Sullivan, 3 Can.S.C. 
117, 136. 

71. Ga.—Mundy v. Van Hoose, 30 
S.E. 783, 786, 104 Ga. 292. 

72. N.C.—Shepard v. Bryan, 148 S. 

E. 836, 840, 195 N.C. 822. 

73. N.Y.—In re Burton’s Will, 281 
N.Y.S. 679, 582, 156 Misc. 175. 

Vt.—^Poland v. Lamoille Valley R. 

Co., 62 Vt 144, 177. 

Simllaxly expressed in English cases 

(1) The balance of gain over losa 
—^Lawless v. Sullivan, 6 App Cas. 373, 
384—31 C.J. p 397 note 32. 

(2) “Where there is no such bal¬ 
ance of gain there is no income 
which is capable of being assessed. 
The gross returns which an owner 
received from his property do not 
denote his income, which means what 
he has for himself, what he can 
spend after satisfying all lust out¬ 
goings in respect of the property 
which yields the return. It not un- 
freQuently happens that the out¬ 
goings in respect of property exceed 
the returns. It would be absurd to 
say that a man reaped an income 
from such property, when in fact it 
was a subject of loss to him.”—^Re 
Biddle Cope, 5 B.C. 37, 40. 

(3) What a person can add to his 
stoc^ or append.—^Lawless v. Sullivan. 
8 CaBuS.C, 117, 156. 

74b U.S.—^Rensselaer & S. R Co. v. 

Irwin. D.C.N.Y., 289 F. 739. 748. 
Not stzictly appropriate to corpora. 
tLons 

Ont.—^Kingston v. Canada L. Assur. 
Co., 19 Ont 458, 467. 
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Taxation §§ 1089-1110, also 61 C.J. p 1559 note 25 
-p 1590 note 88. For references to other specific 
applications see 31 C J. p 396 note 9 and consult 
the Descriptive-Word Index. 

With Eeference to Its Source 

-^In (leneraL Whatever difficulty there may be 

about a precise and scientific definition of ‘in¬ 
come,it imports something entirely distinct from 
the principal or the source of its derivation,"*® for 
income may be derived from any aource,'^^ and is 


not limited to earnings from economic capital or 
from Trealth industrially employed in permanent 
form,^8 but may be derived from capital invested or 
in use,7® from labor,from the exercise of skill, 
ingenuity, or sound judgment,®^ or from a com¬ 
bination of any or all of these factors.®^ Viewed, 
then, from the source of its derivation, the word 
"income” may be, and has been, defined generally 
as that gain or profit which accrues, is derived, is 
gained, or proceeds from capital, or labor, or from 
both combinedalso that which accrues, is derived, 


75. La.—^French v. Wolf, 180 So. 

396, 397. 181 La. 733. quoting: Cor. 
pus Juris. 

7a US.—Doyle v. Mitchell Bros. 
Co., Mich.. 38 S.Ct. 467, 469. 247 

U. S. 179, 82 L.Ed. 1054. 

Ky.—Fidelity & Columbia Trust Co. 

V. Reeves, 154 S.W.2d 337, 339. 287 
Ky. 522. 

La.—^French v. Wolf, 180 So. 396. 

397, 181 La. 733. quoting: Corpus 
Juris. 

Wis.—^Herzberg v. Wisconsin Tax 
Commission, 215 N.W. 936. 937, 194 
Wis. 126. 

Somstisnes seif-delliiiiigr 
“The word ‘income.* when used in 
respect to principal and income, is 
self-defining. It is that which comes 
in, qr is derived from, the use to 
which the principal is put*’ 

LA.—French V. Wolf. 160 So. 396, 
397, 181 Leu 733, quoting Corpus 
Juris. 

N.J.—Schmidt v. Schmidt, 84 A. 629, 
631, 80 N.J.Bq. 364. 

77. S.C.—Donald v. Metropolitan 
Life Ins. Co., 20 S.R2d 395, 399, 
200 S.C. 7. 

31 C.J. p 399 note 71. 

7a U.S.—U. S. V. Oregon-Washing- 
ton R. & Nav. Co., N.Y,, 251 P. 
211, 212, 163 C.C.A. 367. 

7a Ala.—^Eliasberg Bros. Co. v. 
Grimes. 86 So. 56, 57, 204 Ala. 492. 
Mass.—Trefry v. Putnam, 116 N.R 
904, 907, 227 Mass. 522. 
sa Mass.—^Trefry v. Putnam, 116 
N.R 904, 907, 227 Mass. 522. 

31 C.J. p 399 note 75. 

81. Ala.—State v. Well, 168 So. 679. 
683, 282 Ala. 578. 

Ga.—^Featherstone v. Norman, 153 S. 
R 58, 65, 170 Ga. 370, 70 A.L.R. 
449. 

Idaho.—^Diefendorf v. Gallet, 10 P.2d 
307. 310, 61 Idaho 619. 

Me.—^In re Opinion of the Justices, 
178 A. 621, 624. 133 Me. 525. 

S.C.—^Donald v. Metropolitan Life 
Ins. Co., 20 S.R2d 395, 399. 200 S. 
C. 7. 

31 aJ. p 399 note 76. 

02. US.—Hawke v. Commissioner of 
Internal Revenue, C.C.A., 109 F-2d 
946, 949—^MagTuder v, Segebade, 
C.aAMd., 94 F.2d 177, 178—Wine 


V. Commissioner of Internal Rev¬ 
enue. C.C.A., 87 P.2d 161, 164— 
Pordyce v. Helvering. C.C.A, 78 
P.2d 525, 528—^Buckley v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
66 P.2d 394. 395—Chicago & N. W. 
Ry. Co. V. Commissioner of In¬ 
ternal Revenue. C.C.A.. 66 P.2d 61, 
66—^Wells V. Commissioner of In¬ 
ternal Revenue, C.CA.., 63 P.2d 
425, 430—Coudon v. Tait, D.C.Md., 
56 F.2d 208, 211—^Buck v. McLaugh¬ 
lin. C.C.A.Cal., 48 P.2d 135, 136— 
Bourn v. McLaughlin, D.C.Cal., 19 
F.2d 148, 149—Fifteenth Street 

Inv. Co. V. Nicholas, D.C.C 0 I 0 ., 23 
P.Supp. 863, 864—^Lyeth v. Hoey, 
D.C.N.T., 20 P.Supp. 619, 621. 
Ala.—State v. WeU, 168 So. 679, 683, 
232 Ala. 578. 

Ga.—^Peatherstone v. Norman, 153 
S.R 58, 65, 170 Ga 370, 70 A.L.R. 
449. 

Idaho.—Diefendorf v. Gallet, 10 P.2d 
307, 310, 51 Idaho 619. 

Ky.—^Fidelity & Columbia Trust Co. 
V. Reeves, 154 S.W.2d 337, 839, 
287 Ky. 522. 

Me.—^In re Opinion of the Justices, 
178 A 621, 624, 133 Me. 525. 

S.C.—^Donald v. Metropolitan Life 
Ina Co., 20 S.R2d 395, 399, 200 S. 
C. 7. 

Wis,—Appeal of Siesel, 269 N.W. 
839. 841. 217 Wis. 661, 99 AL.R. 
463. 

31 C,J. p 399 note 77. 

SimUarly expressed 
It is generally regarded as gain 
produced by investment of capital, 
or from labor, skill, and enterprise, 
or from a combination of any or 
all of these elements.—^In re Eisner's 
Will, 206 N.Y.S, 765, 768, 210 App. 
Dlv. 676, 

83. US.—^Keasbey & Mathlson Co. 
V. Rothensis, C.C.APa, 133 P.2d 
894, 897—^McKnight v. Commis¬ 

sioner of Internal Revenue, C.C.A 
Tex., 127 P.2d 572, 573—Hawke v. 
Commissioner of Internal Revenue, 
C.C.A., 109 P.2d 946, 949—Mac- 
Laughlln v. Harr, C.C.APa., 99 P. 
2d 638, 639—^Magruder v. Segebade, 
C.C.AMd., 94 F.2d 177, 178—Helv¬ 
ering V. Claihome-Annapolis Ferry 
Co. of Annapolis, Md., C.C.A, 93 
F.2d 876, 876—^Wine v. Comiuis- 
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I sioner of Internal Revenue, C.C.A, 
87 P.2d 161, 164—Pordyce v. Hel- 
j venng, C.C.A, 78 P.2dl 626, 628— 

I Buckley v. Commissioner of Inter- 
! nal Revenue, C.C.A., 66 P.2d 394, 
895—Chicago & N. W. Ry. Co. v. 
Commissioner of Internal Revenue, 
C.C.A, 66 P.2d 61. 66—Wells v. 
Commissioner of Internal Revenue, 
C.C.A. 63 P.2d 425. 430—Coudon v. 
Tait, D.C.Md., 56 P.2d 208, 211— 
Buck V. McLaughlin, C.C.ACal., 48 
P.2d 136, 136—^Kansas City Struc¬ 
tural Steel Co. V. Commissioner of 
Internal Revenue, C.C.A, 33 P.2d 
53, 56—^Boston & M. R R. v. U S., 
B.C.Mass.. 23 F.2d 343, 345—Bourn 
V. McLaughlin, D.C.Cal., 19 P.2d 
148, 149—^Fifteenth Street Inv. Co. 
V. Nicholas, D.C.C 0 I 0 , 23 P.Supp. 
863, 864—In re Owl Drug Co., D.C, 
Nev., 21 P.Supp. 907, 909—^Lyeth 
V. Hoey, D.C.N.Y., 20 P.Supp. 619, 
621—^HArr v. MacLaughlln, D.C. 
Pa., 20 P.Supp. 27, 29. 

Ala.—State v. Weil, 168 So. 679, 
683, 232 Ala. 578. 

Ga.—^Peatherstone v. Norman, 163 S. 
B. 68, 65, 170 Ga. 370, 70 AL.R. 
449. 

Ky,—^Fidelity & Columbia Trust Co. 
V. Reeves, 164 S.W.2d 387, 339, 287 
Ky. 522. 

La.—^French v. Wolf, 160 So. 396, 
897, 181 La. 733, quoting CkirpTis 
Juris. 

N.Y,—^People ex rel. Lee v. Gilchrist, 
214 N.Y.S. 484, 485, 216 App.Div. 
676—In re Burton’s Will, 281 N. 
T.S. 579, 682, 166 Misc. 175—Whit- 
temore v. Beekman, 2 Dem.Surr. 
276, 280. 

Pa.—^In re Given’s Estate, 186 A 778, 
780, 323 Pa. 466—Nirdlinger’s Es¬ 
tate, 139 A 200, 205, 290 Pa. 457, 
56 AL.B. 1303. 

S.C.—^Donald v. Metropolitan Life 
Insurance Co., 20 S.R2d 896, 898, 
200 S.C. 7. 

Tex—^Houston Belt & Terminal Ry. 
Co. V. Clark, Civ.App., 122 S.W.2d 
356, 858. 

Wis.—^Appeal of Siesel, 269 N.W. 839, 
841, 217 Wis. 661, 99 AL.R. 463— 
Herzberg v. Wisconsin Tax Com¬ 
mission, 216 N.W. 936, 937, 194 
Wis. 126. 

31 C.J. p 898 notes 53-58, 60, p 399 
notes 64, 70 [a] (1), (4). 
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is gained, or proceeds from business or commerce, 
occupations or professions,85 and from lands,86 prop¬ 
erty of any kind,87 or the like.88 In common speech 
“income” generally is understood as gain or prof¬ 
it; 89 a gain, a profit, something of exchangeable 
value, proceeding from the property, severed from 
the capital, hovrever invested or employed, and com¬ 
ing in, being derived, that is, received or drawn, by 
the recipient for his separate use, benefit and dis¬ 
posal; in other words, income derived from proj)- 
erty;90 profits to be earned, the amount of which 
is contingent on the amount of earnings ;9l that 


which comes to a person as payment for labor or 
services rendered in some office, or as gains from 
lands, business, the investment of capital, ete.92 
The ordinary meaning attached to income, when it 
is not derived from personal exertion, is that it is 
something produced by capital without impairing 
that capital, and which leaves the property intact.93 
Other definitions, similar in substance, and differing 
only in the inclusion, or omission, of one or more 
of the elements contained in the foregoing defini¬ 
tions are set out in the note.9^ Income is not a 
gain accruing to capital or a growth in the value of 


“Derived” the key word 

“The Government, although basing 
its argument upon the definition as 
Quoted, placed chief emphasis upon 
the word ‘gain,* which was extended 
to include a variety of meanings; 
while the significance of the next 
three words was either overlooked or 
misconceived. ‘Derive—from—capi¬ 
tal;* ‘the gain—derived—from—capi¬ 
tal,’ etc. Here we have the essential 
matter: not a gain accruing to capi¬ 
tal; not a growth or increment of 
value in the investment; but a gain, 
a profit, something of exchangeable 
value, proceeding from the property, 
severed from the capital, however 
invested or employed, and coming In, 
being ‘derived,* that is, received or 
drawn by the recipient (the taxpay¬ 
er) for his separate use, benefit and 
disposal;—that Is income derived 
from property. Nothing else an¬ 
swers the description.**—^Eisner v. 
Macomber, N.Y., 40 S.Ct. 189, 193, 262 

U. S. 189, 64 L Ed. 621. 

Similar sonroes 

(1) Prom investments, or invest¬ 
ments of capital. 

Ala.—State v. Weil, 168 So. 679, 683, 
232 Ala. 678. 

Ky.—^Roberts v. Carrlthers, 202 S. 

W. 669, 661, 180 Ky. 316. 

La.—^French v. Wolf, 160 So. 396, 
397, 181 La. 733, Quoting Corpus 
JtL^. 

31 C.J. p 398 note 62. 

(2) Prom labor or effort.—Coudon 

V. Tait, D.C.Md., 56 P.2d 208, 211— 
Bourn v. McLaughlin, D.C.C^L, 19 P. 
2d 148, 149. 

84. TJ.S.—Hawke v. Commissioner of 
Internal Revenue, C.C.A., 109 P.2d 
946, 949. 

La.—^French v. Wolf, 160 So. 396, 
397, 181 La. 733, Quoting Corpus 
Juris. 

Pa.—^Nirdlinger*s Estate, 139 A. 200, 
205, 290 Pa. 467, 66 A.L.R. 1303. 
S.C.—^Donald v. Metropolitan Life 
Ins. Co., 20 S.E.2d 395, 399, 200 S. 
C. 7. 

Tex.—^Houston Belt & Terminal Ry. 
Co. V. Clark, Clv.App.. 122 S.W.2d 
366, 368. 

31 C.J. p 398 notes 69, 61, p 399 note 
70 Ca3 (8). 


85. Ky—^Roberts v. C3arrithers, 202 
S.W. 659, 661, 180 Ky. 316. 

La.—^French v. Wolf. 160 So. 396, 
397, 181 La. 733, Quoting Corpus 
juris. 

31 C.J. p 399 note 67. 

La.—^French v. Wolf, supra. 
Quoting Corpus Juris. 

Wls.—State V. Prear, 184 N.W. 673, 
691, 148 Wls. 456, L.R.A.1915B 609, 
569, Ann.Cas.l9l3A 1147. 

87. Ga.—^Peatherstone v. Norman, 
163 S.E. 58. 66, 170 Ga. 370, 70 A. 
L.R. 449. 

Idaho.—^Diefendorf v. Grallet, 10 P.2d 
307, 310, 51 Idaho 619. 

La.—French v. Wolf, 160 So. 396, 
397, 181 La. 733, quoting Corpus 
Juris. 

Pa.—^Nirdlinger’s Estate, 139 A. 200, 
205, 290 Pa. 467, 66 A.L.R. 1303. 

S.C.—^Donald v. Metropolitan Life 
Ins. Co., 20 S.E.2d 395, 398, 200 S. 
C. 7. 

Tex.—^Houston Belt & Terminal Ry. 
Co. V. Clark, Clv.App., 122 S.W.2d 
356, 358. 

31 C.J. p 399 notes 68, 69. 

88. Ind.—State v. McCarty, Wils. 
pp 205, 219. 

La.—French v. Wolf, 160 So. 396, 
397, 181 La. 733, Quoting Corpus 
Juris. 

89. Idaho.—State ex rel. Miller v. 
State Board of Education, 62 P.2d 
141, 143, 66 Idaho 210. 

90. U.S.—^McLiaughlin v. Commis¬ 
sioner of Internal Revenue, C.C.A., 
113 F.2d 611, 613—ChampUn v. 
Commissioner of Internal Revenue, 
C.C.A., 71 F.2d 23, 29—Coudon v. 
Tait, D.C.Md., 66 P.2d 208, 211— 
Bourn v. McLaughlin, D.CCal., 19 
P.2d 148, 150. 

S.C.—^Donald v. Metropolitan Life 
Ins. Co., 20 S.E.2d 396, 399, 200 S. 
C. 7. 

9L Kan.—^In re Ellertson’s Estate, 
142 P.2d 724, 730, 167 Kan. 492. 

93. La.—^French v. Wolf, 180 So. 
396, 397, 181 Lia. 733, quoting Cor¬ 
pus Juris. 


Wls.—State V. Frear, 134 N.W. 673, 
691, 148 Wis. 456, LR.A.1915B 569,. 
606, Ann.Cas.l913A 1147. 

93. U.S.—Sargent Land Co. v. Von 
Baumbach, D.C.Minn., 207 P. 423, 
430. 

La.—^French v. Wolf, 180 So. 396. 
397, 181 La. 733, quoting Corpus 
Juris. 

Similarly expressed 
That which capital earns, remain¬ 
ing itself intact—Southern Pac. Co„ 
V. Lowe, D.C.N.Y.. 238 P. 847—31 
C.J. p 399 note 70 [al (6>. 

94^ WiTwllA.!* 

(1) “Gain which proceeds from la^ 
bor, business, property, or capital, of 
any kind.** 

Ga.—^Mundy v. Van Hoosc, 30 S.E. 

783, 786, 104 Ga. 292. 

Pa.—^In re Nirdlinger’s Estate, 139 
200, 205, 290 Pa. 457. 

31 C.J. p 399 note 70 [al (2>. 

(2) A fleeting or transitory bene-^ 
fit which comes according to present 
efforts or the wisdom or luck of past 
accumulations.—^Reed v. BJornson, 
253 N.W. 102, 106, 191 Minn. 264. 

(3) The profits of labor, commerce, 
or business.—Stanton v. Zercher, 17i 
P. 669, 663, 101 Wash. 383. 

(4) “The profit arising from an in¬ 
vested fund or a business, or pro¬ 
fession, and the like.**—State v. M<x 
Carty, Wils. (Ind.) 205, 219. 

(5) “Income** ordinarily means 
something actually received in the 
way of compensation for work, or- 
the yields of a business, or the re¬ 
turn derived from investments, or 
the products of land.—Wilmington 
Trust Co. V. Blades* 171 A, 767, 769, 
20 DehCh. 98. 

(6) “Income** has been uniformily 
restricted to a gain realized or a 
profit derived from capital labor oi* 
both.—Keasbey & Mattison Co. v, 
Rothensies, ClC.A.Pa.* 133 F.2d 894* 
897. 

(7) The word “income** held used 
In the sense of a recurrent payment 
made to stockholders from earnings 
or surplus.—Cox v. Sellers* Del.* 33 
A.2d 548, 562, 563, 
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an investment, ^>5 and while, under some circumstanc¬ 
es, it has been held that profit or gain through the 
sale or conversion of capital or capital assets is 
income,®6 under other circumstances, it has been 
said that the general rule is that gains resulting 
from the purchase and sale of securities are accre¬ 


tions belonging to the principal, rather than in¬ 
come.®*^ 

It may apply to, or include, commercial revenue 
or receipts of any kind,®® the following notes con¬ 
taining sx>eeific examples of what it has been held 
to include,®® and specific examples of what it has 


35. TJ.S.—Coudon v. Talt, D.CMd., i 
5$ P.2d 208, 211—^Boum v. Me-! 
Laughlin, D.CCal., 10 P.2d 148, 
149. 

9e. TJ.S.—Hawke v. Commissioner of 
Internal Revenue, C.C.A., 109 P.2d 
946, 949—^Magruder v. Segebade, C. 
C.A.Md., 94 P.2d 177, 178—Wells v. 

• Commissioner of Internal Revenue, 
C.C.A., 63 P.2d 425, 430—Coudon v. 
Talt, D.C.Md.. 56 F.2d 208, 211— 
Bourn v. McLaughlin, D.C.Cal., 19 
P.2d 148. 149. 

Ala.—State v. Planner, 181 So. 786, 
790, 236 Ala. 228. 

Mass.—^Dumaine v. Dumaine, Mas&, 
16 N.R2d 625. 627, 301 Mass. 214, 
118 A.L.R. 834. 

97. Mass.—^Dumaine v. Dumaine, su¬ 
pra. 

9a TJ.S.—^Pirst Trust Co. of St- 
Paul V. Commonwealth Co., C.C.A. 
S,D.. 98 P.2d 27. 31. 

Me.—^In re Opinion of the Justices, 
178 A. 621, 624, 133 Me. 525. 

Mass.—^Trefry v. Putnam, 116 N.B. 
904, 908, 227 Mass. 522. 

99. to Inolude 

<1) Bonus paid to lessor of oil 
lands by lessee. 

TJ.S.—^Emerald Oil Co. v. Commission¬ 
er of Internal Revenue, C.C.A, 10, 
72 F.2d 681, 684. 

Okl.—Carroll v. Bowen, 68 P.2d 773, 
776. 180 OkL 215, 

(2) Contributions, although in na¬ 
ture of gratuities or loans from 
friends.—Jenkins v. Jenkins, 40 N. 

T.S.2d 173, 178, 179 Misc. 905. 

(3) Difference between amount em¬ 
ployee paid for stock and its fair 
market value held to constitute ‘'in¬ 
come.'*—Connolly’s Estate v. Com¬ 
missioner of Internal Revenue, C.C. 
A, 135 F.2d 64. 67. 

(4) Distribution of profits among 
stockholders is Income even though 
in the form of stock.—^Vinton’s Ap¬ 
peal, 99 Pa. 434, 442, 44 Am.R. 116. 

(5) Dividends. 

TI.S.—Helvering v. Griffiths, 63 S.CL 
636, 648, 318 U.S. 971, 87 L.Ed. 
843—Commissioner of Internal 

Revenue v. Smith, CC.A, 136 P. 
2d 556, 558—^TJ. S. v. Morris & Es¬ 
sex R. Co., aC.AN.T., 195 F.2d 
711, 712—^Hale v. Anglim, D.C.Cal., 
49 P.Supp. 837, 840. 

Del—Du Pont v. Peyton, 186 A 149, 
154, 15 DeLOh. 256. 

Ky.—Hubley's Guardian Ad Litem v. 
Wolfe, 82 S.W.3d 830, 834, 259 Ky. 
674, 101 ALR. 1969. 


IT.T.—In re Villard's W'ill, 264 N.T. 

S. 236, 243, 147 Misc. 472. 

Ohio.—Lamb v. Lehmann, 143 X.B. 

276, 280, 110 Ohio St. 69, 42 AL. 

R. 497. 

Pa.—In re Opperman’s Estate, 179 A 

729, 732, 319 Pa. 455. 

S.C.—Gable v. South Carolina Tax 

Commission. 1 S.E.2d ‘244, 246, 189 

S. C. 346. 

(6) Earnings from a calling. 

U.S.—U. S. V. Oregon-Washington R. 

& Nav. Co., N.T., 261 P. 211, 213, 

16*3 aC.A 367. 

IT.T.—In re Villard’s Will. 294 N.T. 

S. 286, 243, 147 Misc. 472. 

(7) Pair market value of property 
received in lieu of cash.—Cherokee 
Motor Coach Co. v. Commissioner of 
Internal Revenue, C.O.A, 135 P.2d 
840, 842. 

(8) Fund set up by life insurance 
company and which can be violated 
by company and used for its own 
purposes.—General Life Ins. Co. v. 
Commissioner of Internal Revenue, 
C.C.ATex., 137 P.2d 185, 190. 

(9) Income received during ad¬ 
ministration of trust, held to he “in¬ 
come'* notwithstanding postpone¬ 
ment of beneficiaries* right to re¬ 
ceive income from trust.—Commis¬ 
sioner of Internal Revenue v. Bish¬ 
op Trust Co., C.C.A, 136 F.2d 390, 
'391. 

(10) Interest on condemnation 
award.—Commissioner of Internal 
Revenue v. Barbour, C.C.A, 196 P.2d 
486, 487. 

(11) Interest on refunds of over- 
Iiayments of taxes.—^Nichols v. Com¬ 
missioner of Corporations and Taxa¬ 
tion, 50 N.B.'2d 76, 87, 314 Mass. 28-5. 

(12) “Backbaeks** or payments to 
obtain contract constituted “in¬ 
coma**—Caldwell v. Commissioner of 
Internal Revenue, C.C.ALa., 135 P. 
2d 488, 491. 

(13) Money received for process¬ 
ing tax and not paid to government 
because act was declared unconstitu¬ 
tional held “income.”—Commission¬ 
er of Internal Revenue v. Security 
Flour Mills Co., C.C.A, 135 P.2d 165, 
167. 

(14) Moneys received under Soil 
Conservation and Domestic Allot¬ 
ment Act for improvements.—Babo- 
auivari Cattle Co. v. Commissioner 
of Internal Revenue, C.C.A, 135 P.2d 
114, 115. 

(16) Notes transferred to stock¬ 
holders.—Cherokee Motor ^oach Co. 
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V. Commissioner of Internal Reve¬ 
nue, C.C.A., 195 F.2d 840, 841. 

(16) Pensions.—Passaic Nat. Bank 
& Trust Co. V. Eelman, 133 A 677, 
679, 681, 116 N.XLaw 279—81 C.J. p 
399 note 91. 

(‘17) Proceeds of agricultural 
commerce.—Trefry v. Putnam, 116 
N.B. 904, 903, 227 Mass. 522. 

(18) Proceeds of labor.—Roberts 

V. Carrithers, 202 S.W. 659, 661, 180 
Ky. 315. 

(19) Profits. 

U.S.—Fordyce v. Helvering, C.C.A., 
78 F.2d 6*25. 628—Chicago & N. W. 
Ry. Co. V. Commissioner of Inter¬ 
nal Revenue, C.C.A, 69 F2d 91, 66 
—^Buck V. McLaughlin, CC.A.Cal., 
4*8 F.3d 136, 136—Fifteenth Street 
Inv. Co. V. Nicholas, D.C.C 0 I 0 ., 23 
F.Supp. 863, 964—^Lyetji v. Hoey, 
D.CN.T., 20 F.Supp. 619, 621. 
N.T.—In re Villard's Will, 264 N.T. 

S. 236, 243, 147 Misc. 472. 

But see infra note 42, where It is 
distinguished from “profits.** 

(20) Profit from purchase and sale 
by corporation of its own stock.—U. 
S. V. Stern Bros. & Co., C.C.AM 0 ., 
136 F.2d 488—^Helverlng v. Edison 
Bros. Stores, C.C.A, 189 P.'2d 575, 
579, 580, 581. 

(21) Receipts of ft profession, 
business, or occupation.—Roberts v. 
Carrithers, 202 S.W. 669, 661, 180 Ky. 
315—31 C.J. p 999 note 85. 

(22) Rent in advance.—^Astor 
Holding Co. V. Commissioner of In¬ 
ternal Revenue, C.C.AFla., 195 P.2d 
47, 48, 

(33) Rentals from oil lands.—Car- 
roll V. Bowen, 68 P.2d 773, 776, 180 
Okl. 216. 

(24) Rent of houses, or the return 
on investments.—Trefry v. Putnam, 
116 N.E. 904, 908, 227 Mass. 522. 

(25) Reserved trust income held 
“income” of donor.—Staley v. Com¬ 
missioner of Internal Revenue, C.C. 
AFla., 136 F.2d 968, 369. 

(26) Royalties. 

U.S.—U. S, V. Oregon-Washington 
R. & Nav. Co.. N.T., 251 F. 211, 
213, |63 C.C.A 367. 

OkL—Carroil v. Bowen, 68 P.2d 779, 
776, 130 OkL 215. , 

W. Va.—Koppers Coal Co. v. Alder- 
son, 26 S.E.2d 926, 230. 

(27) Salaries.—Whitman v. Wis¬ 
consin Department of Taxation, 4 
N.W.2d 130, 183, 240 Wis. 664—31 
C.J. p 329 note 88. 

(28) Salary and rent paid by cor- 
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-^As Money. Income in its general sense need 

not necessarily be money; however, it may, or must, 
be money or that which is convertible into mon- 
ey.2 It ordinarily means money, and not the ex¬ 
pectation of receiving or the right to receive money 
at a future time;^ and in this sense the term may 
be defined as the return in money which one re¬ 
ceives from an investment of capital, as distin¬ 
guished from the capital itself that gain or re¬ 
current benefit, usually measured in money, which 
.proceeds from labor, business, or property;5 the 
return in money from one’s business, labor, or cap¬ 
ital invested; gains, profits, or private revenue.® 

-^As Property. Income derived from property 


is also property;7 but although income has been de¬ 
clared to be property within the meaning of consti¬ 
tutional safeguards,® and sometimes for purposes of 
taxation,9 yet, both in common speech and in law, 
it is used in contradistinction to “property,be¬ 
ing commonly thought of not as property but as gain 
derived from property, or some other productive 
source.ii 

The question whether income is to be considered 
property or is to be distinguished therefrom is dis¬ 
cussed in the CJ.S. title Property §§ 1, 2, also 31 
C.J. p 398 note 52, p 400 notes 97-99. 

-^Time as an Element. Income implies accruals 

over a period of time;^2 the word in most, if 
not all, connections involves time as an essential el- 


poration to president constituted 
“income.”—Lelcht v. Commissioner 
of Internal Revenue, C.C.A., 137 P. 
2d 433, 435. 

(29) Scrip.—Andrews v. Commis¬ 
sioner of Internal Revenue, C.C.A.2, 
1'36 F.2d 314, 317. 

(30) Stock received as part of sal¬ 
ary. 

U.S.—Crowell v. Commissioner of 
Internal Revenue, C.C.A., 62 P.2d 
51, 52. 

Wis.—^Whitman v. Wisconsin De¬ 
partment of Taxation, supra. 

(31) Wag-es.—Trefry v. Putnam, 
116 N.£2. 904, 908, 227 Mass. 522. 

1. KSld not to tnclTiae 

(1) In a narrower sense, the term 
may not include alimony paid to a | 
divorced wife under a decree of 
court.—Gould v. Gtould, N.Y., *38 S. 
Ct 53, 245 U.S. 151, 62 L.Bd. 211. 

(2) Adjusted or withheld compen¬ 
sation of disabled war veteran as 
proceeds from his War Risk Insur¬ 
ance policy was not “income” to his 
estate.—In re Snyder’s Estate, 31 A. 
2d 132, 136, 346 Pa. 615. 

(3) Current earnings resulting 
from labor.—Jackson v. Burns, 41 
So. 40, 41, 116 La. 695. 

(4) Deposit with lessor.—^Astor 
Holding Co. v. Commissioner of In¬ 
ternal Revenue, C.C.A.Pla., 135 P.2d 
47, 148. 

‘ (5) Mere advance in value in no 
sense constitutes “Income.”—Gray v. 
Darlington, Pa., 15 Wall., U.S., 63, 
65, 21 L.Bd, 31 C.J. p 40l note 
23 [b]. 

<6) “A mere enhancement of the 
value of property is not Income In 
any sensa”—Security Trust Co. v. 
Rammelsburg, 97 S.EL 122, 125, 82 
W.Va. 701, 707. 

(7) Money or a fund resulting 
from sales of personal property of a 
corporation, indicating a final wind¬ 
ing up of business of the corpo¬ 
ration, can in no sense be called in¬ 


come.—Gehr v. Mont Alto Iron Co„ 
34 A. 638, 639, 174 Pa. 430. 

(8) Pension money In a guardian's 
hands.—^Anderson v. Steddum, Tex. 
Civ.App., 194 S.W. 1133, 1134. 

(9) The prospective and contin¬ 
gent earnings of a professional man 
in the exercise of his personal skill 
and knowledge.—^Holmes v. Mlllage, 
1893, 1 Q.B. 651, 559, 10 E.R.C. 604— 
31 C.J. p 399 note 85 [a]. 

(10) Receipt of installments by 
beneficiary of policy did not consti¬ 
tute “incoma ”—Gardiner v. Rauch, 
43 N.Y.S.2d 547, 648, 180 Misc. 829. 

(11) Reserve sums of nonprofit 
cooperative association did not con- ' 
stitute “income.”—San Joaquin Val¬ 
ley Poultry Producers’ Ass’n v. Com¬ 
missioner of Internal Revenue, CC. 
A., 136 F.2d 382, 384. 

(12) Shares declared as dividends 
in exchange of stock under corpo¬ 
rate recapitalization plan, held not 
income,—^Morainville v. Commission¬ 
er of Internal Revenue, O.C.A., 135 
F.2d 201, 203. 

(13) Stock dividends.—^Helverlng 
V. Griffiths, e-S S.Ct, 636, 648, 318 U. 
S. 371, 87 L.Bd. 843. 

(14) “The surplus of a corporation 
not declared as a dividend cannot 
be treated as income until it is de¬ 
clared as a dividend, for the obvious 
reason that what is surplus one year 
may be swept away by losses the 
next year. It is a fluctuating quan¬ 
tity.”—In re Barron, 155 N.W. 1087, 
1089, 163 Wis. 276, 278. 

(15) Voluntary allowances.—^Bx 

I parte Webber, 18 Q.B.D. 111, 114— 

Bx parte Wicks, 17 Ch.D. 70, 73. 

g, U.S.—^Richardson v. Conway, C. 

C.A.Wis.. 49 F.2d 554, 555, affirm¬ 
ing, IXC.. 42 F.^d 375, 378. ■ 

Wis.—In re Beilin’s Estate, 247 N. 

. W, 331, 332, 210 Wis- 670—State 

V. Frear, 134 N.W. 673, 691, 148 

Wis. 456, L.B.A.1315B 509, 569, 

Ann.Cas.l918A 1U7. 
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XCeUL not limited to cash income 
U.S.—Cherokee Motor Coach Co. v. 
Commissioner of Internal Reve¬ 
nue. C.C.A., 135 F.2d 840, 842. 

3. U.S.—Rensselaer & S. R. Co. v. 
Irwin. N.Y., 249 P. 726, 728, 161 C. 
C.A. 636. 

31 C.J. p 400 note 11. 

4. Ky.—Roberts v. Carrithers, -202 

S.W. 659, 661. 180 Ky. 315. 

5. U.S.—First Trust Co. of St. Paul 
V. Commonwealth Co., C.C.A.S.D., 
98 P.2d 27. 31. 

Me —In re Opinion of the Justices, 
178 A. &21, 624. 133 Me. 525. 

N.C.—Shepard v. Bryan, 143 S,E. SS-S, 
840. 195 N.C. 822. 

S. La.—French v. Wolf, 180 So. 396, 
397, 181 La. 733. 

7- Idaho.—Diefendorf v, Gallet, 10 
P.2d *307, 310, 51 Idaho 619. 

Ill.—^Bachrach v. Nelson, 183 N.B. 

909, 914, 349 Ill. 579. 

31 C.J. p 400 note 97. 

8. Ala.—^Bliasberg Bros. Mercantile 
Co. y. Grimes, 86 So. 56, 62, 204 
Ala. 492. 

Del.—State v. PInder, 108 A. 43, 45, 7 
Boyce 416. 

9. Or.—Redfield y. Fisher, 293 P. 
813, 817, 135 Or. 180. 

10. Ga.—Featherstone v. Norman, 
153 S.R 58, 66. 170 Ga, 370, 70 A. 
L.R. 449. 

Ind.—^Miles v. Department of Treas¬ 
ury, Inc., 199 N.B. 372. 377, 209 
Ind. 172, 101 A.L.R. 1359, 193,N.B. 
855, 859, quoting Corpus Juris. 
La.—^French v. Wolf, 160 So. 396, 
397, 181 Iia. 733, quoting Coxpns 
Juris. 

Me.—In 3^ Opinion of the Justices, 
178 A. 621, 634, 133 Me. 525, quot¬ 
ing ,9^rp^ Juris. 

81 C.J. V' 298 note 62, p 400 note 97 
Ea]. 

IL Ga^TT-Featherstone v. Norman, 
163 S.E. 68, 66, 170 Ga, 870, TO A. 
L.R, 449. 

12, Ind.—^Miles y. Department of 
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ement in its measurement or definition, being thus 
differentiated from capital or investment, -which 
commonly means the amount of wealth which a per¬ 
son has on a fixed date, so that, regarding time as 
an element, "income,” in its ordinary and popular 
meaning, is the amount of actual wealth which 
comes to a person during a given period of time;^^ 
the amount of money coming to a person or corpo¬ 
ration within a specified time whether as payment 
for services, interest, or profit from investment 
receipts or emoluments regularly accruing and, 
more specifically, the annual receipts of a private 
person or a corporation from property, etc.;^^ the 
balance of gain over loss in the fiscal year or other 
period of computation.^^ It has been defined by 
economists as the money value of the net accre¬ 
tion in one’s economic power between two points of 


time;^^ the true increase in amount of wealth which 
comes to a person during a stated period of time.^^ 

Compared with Other Terms 
While generally the word "income” has a differ¬ 
ent signification from "net income,”20 the ordi¬ 
nary, popular, or usual meaning of the word, when 
used alone, may be "net income ;”21 and, in the or¬ 
dinary commercial sense, the term may, especially 
when connected with the word "rent,” mean net or 
clear income .22 

"Income” also may be equivalent to, or synony¬ 
mous -with, "benefit,”23 “dividend” or "dividends, 
issues, and profits” see 27 C.J.S. p 509 note 27, p 
510 note 44, "earnings” see 2S C.J.S. p 612 note 75, 
"emolument,”24 "gain” see 37 C.J.S. p 1421 note 
96, "interest,”25 “proeeeds,”26 “produce,”27 "prof- 


Treasury, 199 X.B. 372, 378, 209 
Ind. 172, 101 A.L.R. 1359. 

13. Ala.—State v Weil, 1-68 So. 679, 
$83, 232 Ala. 578. 

31 C.J. p 400 notes 1-3. 

CHffes of aamnltles 

(1) “There Is no difference in 
principle between the gift of an an¬ 
nuity and the gift of income, with 
respect to the time when each begins 
to accrue.”—In re Stanfield, 31 N.B. 
1013, 1015, 136 N.T. 292. 

(2) “The distinction upon which 
many of the cases have proceeded 
is that between a gift of an annuity 
for life, or a gift of the income of 
certain property for life. . . . 
But it is not easy always . . . 
to determine to which class a par¬ 
ticular grift belongs.”—^Pearson v. 
Chace, 10 R.I. 455, 456. 

(3) “A gift of the income of a 
fund for an unlimited period is a 
gift of the fund Itself.”—^In re En¬ 
gel’s Estate, 36 A. 727, 729, 180 Pa. 
316. 

14. Mass.—^Trefry v. Putnam, 116 
K.E. 904, 908, 227 Mass. 522, L.R. 
A.1917D 806. 

S.O.—^Donald v. Metropolitan Life 
Ins. Co., 20 S.E.2d 395, 398, 200 S. 
a 7. 

Gamilarly expressed 
“Income for any griven period of 
time is the amount of the gain so 
derived during the designated period 
of time.”—^Hattiesburg Grocery Co. 
V. Robertson, 88 So. 4, 5, 126 Miss. 
84. 

15. La.—French v. Wolf, 160 So. 
^896, 397, 181 La. 733. 

16L Ga.—^Mundy v. Van Hoose, 30 
S.E. 783, 786, 104 Ga. 292. 

Similarly expressed 
The annual profits or , gain arising 
to any inhabitant from any trade, 
etc.—Lawless v. Sullivan, 6 App.Caa 
378, 381. 


17. Ont.—Kingston v. Canada L. 
.4asur. Co., 19 Ont 453, 45‘8. 

18. U.S.—Union Trust Co. of Pitts¬ 
burgh V. Commissioner of Internal 
Revenue, C.C.A., 116 P.2d 86, 87. 

19. Mass.—Nichols v. Commissioner 
of Corporations and Taxation, 50 
N.E.2d 76, 87, 314 Mass. 285. 

2a Ohio.—^Bushey v. Russell, 18 
Ohio Clr.Ct 12, 15, 10 Ohio Cir. 
Dec. 28. 

2L Ark.—James v. Echols, 39 S.W. 

2d 290, 291, 183 Ark. 823. 

Wash,—Stanton v. Zercher, 172 P. 

569, 563, 101 Wash. 383. 

31 C.J. p 402 note 41. 
score spedfically discussed 

(1) “There is some apparent con¬ 
fusion In the authorities respecting 
the meaning of the word ’income,' 
hut we think that the word as used 
. . . [here] was intended by the 
legislature to mean net income. 
True, the word ’income’ has been 
construed to mean gross income or 
revenue derived from specific prop¬ 
erty, where from the language of the 
statute or contract, gross income ap¬ 
peared to have been intended. Selig- 
man in his work on Income Tax says 
that ’income’ is to be distinguished 
from mere receipts or gross revenue; 
that It is more than that which sim¬ 
ply comes in from any economic 
activity. He further says; ’By in-| 
come is always meant net income, as 
opposed to gross income. In other 
words, from the receipts in any en¬ 
terprise we must, in the first .plfuse, 
deduct the expenses of the enter¬ 
prise—that is, the outlay incurred in 
securing the gross product’ ”—Ni- 
land V. Niland, 143 N.W. 170, 171, 164 
Wla 514, Ann.Cas.l915B 1127. 

(2) “We are not quite certain that 
we understand precisely what is in¬ 
tended by the ’gross income’ of the 
corporation, and what by the ’net 
Income.’ But we suppose that in 
any mode of estimating the income 

534 


of the corporation, the expenses of 
necessary repairs, and also of main¬ 
taining and employing engines and 
cars, for the carriage of passengers 
and freight, and all other necessary 
and incidental expenses of manage¬ 
ment, must be deducted from the 
actual receipts. Such balance only 
can justly be regarded as the in¬ 
come of the corporation.”—Opinion 
of the Justices, 5 Mete., Mass., 596, 
598. 

22. Pa.—^Thompson’s Appeal, 10 (► 
Pa. 478, 481. 

Xu oonneotioo. witii **re&t8 prof¬ 
its" 

“The rents and profits of an es¬ 
tate, the Income, or net income of 
It, are all equivalent expressions.” 
Cal.—^People v, San Francisco Sav.. 

Union, 13 P. 498, 499, 72 Cal. 199. 
Me.—^Andrews v. Boyd, 6 Me. 199,. 
203. 

23. One of ‘*the vazioiis kinds of in¬ 
come" 

U. S.—Buder v. Franz, C.C.A.M 0 ., 2> 
F.2d 101, 110, citing Oorpns Juris. 

In the plural, “benefits,” construed 
to mean income see 10 <^J.S. p 338 
note 74. 

24. Can.—^Lawless v. Sullivan, 3 
Can.S.C. 117, 141, 146. 

“Emolument” defined see 30 O.J.S. p 
221 notes 9, 10. 

25. Md.—^Ex parte Humblrd, 80 A* 
209, 211, 114 Md. 627. 

31 C.J. p 400 note 16. 
aSora spedfically 

“When applied to a sum of mohey, 
or money in the public debt, It is 
equivalent to ’interest’ ’’—Dulaney 

V. Dulaney, 54 S.E. 40, 41, 106 Va. 
429—81 C.J. p 400 note 16 [a]. 

2 a Idaho.—^Furst & 'Thomas v. El¬ 
liott, 66 P;2d 1064, 1068, 56 Idalio 
491. 

27. Ohio.—^Busbey v. Russell, 18 
Ohio Cir.Ct 12, 10 Ohio Cir.Dec. 
23, 26. 
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its/’28 “receipts,”29 “rents and profits,”20 ‘‘reve- 
nue,”2i and ^‘usufruct.”22 Qn the other hand, it 
has been said that ‘^income” is used in common 
speech and in law23 in contradistinction to “capital” 
or “capital assets” see 12 C.J.S. p 1124 note 98, p 
1130 note 61, and the C.J.S. title Trusts § 355, also 
65 C.J. p 857 note 22-p 860 note 60, “corpus” see 
20 C.J.S. p 235 note 18 in Pocket Parts and the 
C.J.S. titles Corporations § 471, Wills §§ 1030-1039, 
also 69 C.J. p 773 note 19—p 798 note 10, “invested 
capital” see 12 C.J.S. p 1128 note 8, “investment,”24 
and “property” see the C.J.S. title Property §§ 1, 


2, also 31 C.J. p 398 note 52, p 400 note 97 [a]; 
and that it may also be distinguished from “accre¬ 
tion” see 1 C.J.S. p 758 note 13, “accumulated sur¬ 
plus,” “accumulations,” or “accumulation of sur¬ 
plus” see 1 C.J,S. p 766 note 57, p 767 note 86, p 
768 note 97, “annuity” see Annuities § 1 b (1), “div¬ 
idend” see 27 C.J.S. p 509 note 29, “earnings” see 
28 C.J.S. p 612 note 80, “enrichment,”25 “gain,”26 
“gross revenue,”27 “increase,”2 8 “inheritanee,”22 
“mere receipts,”40 “principal,”4i “profits,”42 “re¬ 
served and accumulated earnings” see 1 C.J.S. p 766 
note 66, and “value.”42 


aa U.S.—First Trust Co. of St 
Paul V. Commonwealth Co., C.C.A. 
S.D., 98 F.2d 57. 31. 

Mass.—Lapham v. Tax Com’r., 13*8 
N-.B. 708, 709, 244 Mass. 40. 

Mo.—Selleck v. Hawley, 56 S.W.2d 
387, 394, 331 Mo. 1038, citing Oor- 
pus Jtixis. 

N.Y.—Fairchild v. Gray, 242 N.Y.S. 

192, 196, 136 Misc. 704. 

S.C.—^Donald v. Metropolitan Life 
Ins. Co., 20 S.E.'2d 396, 399, 200 S. 
C. 7. 

31 C.J. p 400 note 18. 

More speolflcally 

(1) The income of an estate means 
nothing more than the profit which 
it will yield, after deducting the 
charges of management—^Barl v. 
Rowe, 35 Me. 414, 420, 58 Am.P. 714 
—^Andrews v. Boyd, 5 Me. 199, 203. 

(2) Profit Is one of “the various 
kinds of income.*’—Buder v. Franz, 
C.C.AMO., 27 F.2d 101, 110, citing 
Ciozpas Xozls. 

(3) As defined hy statute, it 
means the annual profits or gain 
arising to any inhabitant from any 
trade, etc.—Lawless v, Sullivan, 6 
App.Oas. 373, 381. 

(4) “The ultimate profit [of busi¬ 
ness] (if any) represents the year’s 
taxable ‘income.’’’—^Kingston v. Can¬ 
ada L. Assur. Co., 19 Ont 453, 458. 

(5) As used in a statute tbe word 
“income’’ is equivalent to the ex¬ 
pression ‘balance of gains and prof¬ 
its.’’—See Taxation Comrs. v. Antill, 
1902, A.C. <422, 427. 

29. Ga.—Mundy v. Van Hoose, SO 
S.B. 783, 786, 104 Ga. 292. 

Ohio.—^Busbey v. Russell, 18 Ohio 
Cir.Ct. 1*2, 10 Ohio Qir.Dec. 23, 26. 

30. Cal.—^People v. San Francisco 
Sav. Union, 13 P. 498, 499, 72 CaL 
199, 203. 

31 C.J. p 401 note 20. 

''The word *lnoome’ is applioable 
to rents as well as to Interest de¬ 
rived from an investment’’—^Bspen- 
ship’s Estate, 9 Montg.Co., Pa., 49, 
SO. 

81. Mass.—^Trefry v. Putnam, ll-O 
904, 908, 227 Mass. 522, lt.IL 
A.1917D 806. i 


S.C.—^Donald v. Metropolitan Life 
Ins. Co., 20 S.R2d 395, 399, 200 
S.C. 7. 

Of govemmeat or individiials 

(1) The income of the government 
is usually called revenue.—^U. S. v. 
Bromley, N.Y., 12 How., U.S., 88, 97, 
13 L.Ed. 905—^Rensselaer & S. R. Co. 
V. Irwin, D.GN.Y., 239 F. 739, 748. 

(2) The term “income” when ap¬ 
plied to the affairs of individuals ex¬ 
presses the same idea of “revenue” 
as applied to the affairs of the na¬ 
tion.—^First Trust Co. of St Paul v. 
Commonwealth Co., CC.AS.D., 98 F. 
2d 27, 31—31 C.J. p 40i note 21 [b]. 

(3) “The ‘revenue’ or ‘Income* of a 
farm is the sum total which its own¬ 
er receives from it”—^People v. New 
York Cent R. Co., 54 N.Y. 485, 490. 

32. “Uanltuct” is one of “the vari¬ 
ous kinds of income.”—^Buder v. 
Franz, C.aA.Mo., 57 F.2d 101, 110, 
citing Corpus Jtixis. 

33. U.S.—Lynch v. Turrish, Minn., 
236 F. 653, 6^0, 149 C.C.A 649. 

La.—^French v. Wolf, 1*80 So. *396, 
397, 181 La* 733, quoting Corpus 
Juris. 

Me.—In re Opinion of the Justices, 
178 A •621, 624, 133 Me. 525, quot¬ 
ing Corpus Juris. 

34. La*—French v. Wolf, 180 So. 
396, -397, 181 La* 733, quoting Cor¬ 
pus Juris. 

Mass,—Trefry v. Putnam, 116 N.E. 
904, 907, 227 Mass. 622, L.R.A 
1917P 806, 

35. U.S.—Eisner v. Macomber, N. 
Y., 40 S.Ct 189, 196, 552 U.S. 189, 
214, -64 L.Ed. 521—^Brewster v. 
Walsh, D.aConn., 268 F. 207, 215. 

33. U.S.—Southern Pac. Co. v. 
Lowe, D.C.N.Y., 238 F. 847, 860. 

37. Wis.—Niland v. Niland, 143 N. 
W. 170, 171, 164 Wis. •514, Ann.Cas. 
1915B 1127. 

3a Md.—<Smith v. Hooper, 61 A, 844, 
846, 93 Md. 16. 

31 C.J. p 401 note 27. 

More speoifloally 

(1) “IncreSrse in the value of 
property Is in no proper sense in¬ 
come, hut is merely an increase in 
the value of its owner’s capital.”— 
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Femwood Lumber Co. v. Mississippi 
State Tax Commission, 149 So. 727, 
728, 167 Miss. 273. 

(2) “The enhanced value of the 
land or property of a corporation, or 
of the stock of a corporation, which 
slowly accrues through a series of 
years from the natural and gradual 
increase of the value of the timber 
land or other property which the 
corporation holds without trading, is 
more analogous to property, capital, 
or capital assets than to income, 
gains, or profits. It is rather a 
growth, an increase of the property 
or capital assets, than income, gains,, 
or profits produced by the property.” 
—^Lynch v. Turrish, Minn., 236 F. 
653, m, 149 C.C.A 649. 

39. U.S,—Commissioner of Internal 
Revenue v. Dobbins, C.C.A, 75 F. 
2d 984, 985. 

40. Wis—Niland v. Niland, 143 N. 
W. 170, 171, 154 Wis. 514, Ann.Cas. 
1915B 1127. 

41. La.—^French v. Wolf, 160 So. 
'396, 397, 181 La. 733, quoting Cor¬ 
pus Juris. 

Okl.—Carter v. Rector, 210 P. 1035, 
1037, 88 Okl. 12. 

See also supra note 76. 

43. U.S.—First Trust Co. of St. 
Paul V. Commonwealth Co., C.C.A 
S.D., 98 F.2d 27, 31. 

Ga.—Mundy v. Van Hoose, 30 S.E 
783, 786, 104 Ga. 292. 

N.J.—Oram v. Peirce, 67 A 1053, 
1066, 73 N.J.Eq. 391. 

N.Y.—^In re Murphy, 80 N.Y.S. 630, 
538, 80 App.Div. 258—^Fhirchild v. 
Gray, 242 N.Y.S. 193, 196, 186 

Misc. 704—^People v. Supervisors 
of Niagara County, 4 Hill 50, 23. 
Pa.—Nirdlinger’s Estate, 159 A 500, 
205, 290 Pa. 457, 56 AL.R. 1303. 

51 C.J. p 401 note 28. 

Surplus and undivided profits of a 
bank apportionable to the shares of 
stock therein are not “income,” so 
as to go to a widow entitled under 
her husband’s will to the income of 
bank stock.—^Tubb v, Fowler, 99 S. 
W. 988, 990, 118 Tenn. 325. 

43. N.Y.—^Troy Iron & Nail Factory 
V. Coming, 45 Barb. 591, 247. 
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In Phrases 

The word occurs in various phrases which have 
received judicial construction or definition, as re¬ 
ferred to, or indicated in, this subdivision. 

Gross income. The phrase is defined generally in 
38 CJ.S. p 1082 notes 51-63; and is discussed with¬ 
in the purview of federal and state income taz laws 
in the C.J.S. titles Internal Revenue, also 33 C.J. p 
300 note 53-p 301 note 84; and Taxation §§ 1096- 
1099, also 61 C.J. p 1568 note 47-p 1580 note 29. 

Income tax. Defined, or described generally, as 
a tax on a person’s incomes, emoluments, profits, 
etc., or on the excess over a certain amount one 
relating to the product or income from property or 
from business pursuits, or, more specifically, as a 
tax on the yearly profits arising from property, 
professions, trades, or offices;^5 and distinguished 
from other forms of taxation in the respect that 
it is not levied on property, or on the operations of 
trade or business or the subjects employed therein, 
or on the practice of a profession or the pursuit of 
a trade or calling, but on the acquisitions of the 
taxpayer arising from one or more of these sources. 


or all combined, annually or at other stated inter¬ 
vals, and generally, but not necessarily, on only the 
excess of such acquisitions over a certain minimum 
sum.4® It has been held not to be a property 
but rather in the nature of an excise tax,^8 although 
it has also been distinguished therefrom^^ and al¬ 
so from “betterment tax” see 10 C.J.S. p 349 note 
15, and from “franchise tax,” “occupation tax,” 
“poll tax,” and “sales tax.”®® 

For more extensive treatment of the subject of 
income taxes, federal or state, see the C.J.S. titles 
Internal Revenue, also 33 C.J. p 291 note 94-p 310 
note 43; and Taxation §§ 1089-1110, also 61 C.J. 
p 1559 note 25-p 1590 note 88. 

Net income. The phrase imports a “gross in¬ 
come,” and the difference between the two implies, 
the expenditure of income for some purpose;®! and 
may be defined as meaning that sum which remains 
after deducting from the gross income or earnings 
the cost of producing them;®2 that which remains 
of the annual income of property after deducting 
from gross receipts the expenses incurred in pro¬ 
ducing the gross income;®® the products of the busi- 


44. Ga.—^Forrester v. Culpepper, 22 | 
S.R2d 595. 597. 194 Ga. 744—! 
Featherstone v. Norman. 153 RR 
■58, 66, 170 Ga. 370, 70 A.L.R. 449— 
Interstate Bond Co. v. State Reve¬ 
nue Commission of Georgia. 179 
S.R 559. 562, 50 Oa.App. 744. 

31 C.J. p 401 note 33. 

More speoiAcallar 

A direct tax on “income*’ as de¬ 
fined in the revenue acts.—^Keasbey 
& Mattison Co. v. Rothensles. C'C.A. 
Pa., 133 F'.2d 894. 897. 

45. Ga.—Forrester v. Culpepper, 23 
S.R2d 595. 597. 194 Ga. 744—In- 
terstate Bond cii^. v. State Revenue 
Commission of Georgia. 179 S.R 
559. 562. SO Ga.App. 744. 

Applicable to all Income 

(1) The tax is levied with respect 
to income derived from all sourcea 
—^Hunton v. Commonwealth, 188 S. 
R 873, 879, 166 Va. 229. 

(2) A tax on income means a tax 
on all property received as income 
during the tax year. It does not 
mean the property derived from that 
source which is in hand on the date 
as of which the tax must he laid. 
The present tax is upon money in 
bank on the tax day. It is a prop¬ 
erty, not an income tax.—^Loring v. 
Beverly, 116 N.R 974. 976, 222 Mass. 
381. 

46b Mont—Poorman v. State Board 
of Bqualization, • ;45 P.2d 307, 312, 
99 Mont 543. 

47, Ga.—^Forrester' vi Culpepper. 22 
SJBL2d 595. 597, 194 Ga. 744— 
Featherstone v. Norman, 153 S.R 


58. 6*5, 170 Ga. 370. 70 A.L.R. 449 
—Interstate Bond Co. v. State 
Revenue Commission of Georgia. 
179 S.R 559, 662, 50 Ga.App. 744. 
31 C.J. p 402 note 39. 

Similarly expressed 

(1) “Income tax” is not levied on 
property, funds, or profits, but on 
the right of an individual or corpo¬ 
ration to receive income or profits. 
—Paine v. City of Oshkosh, -208 N. 
W. 790, 791, 190 Wls. 69. 

(2) An ’Income tax” is an assess¬ 
ment on the income of the person, 
and not on any particular property 
from which that income Is derived. 
—^Hunton v. Commonwealth, 183 S. 
R 873, 379, 166 Va. 229. 

4a Ala.—^Beeland Wholesale Co. v. 
Kaufman, 174 So. 516. 523. -234 Ala. 
249. 

Ga.—^Forrester v. Culpepper, 32 S.R 
2d 695, 697, 194 Ga. 744—Inter- 
State Bond Co. v. -State Revenue 
Commission of Georgia, 179 S.R 
559. 562, 50 Ga.App. 744. 

Va.—^Hunton v. Common weed th. 1*88 
S.R 878, 879, 16$ Va. 229. 

49b Mass.—^United Shoe Machinery 
Corporation v. Gale Shoe Mfg. Co.. 
49 N.R2d 913, 918, 314 Mass. 142. 
Gist of diStilLOtiOXL ' ' 

(1) “We are concerned wholly 
with an^ excise tax. ^^ether it is a 
scientifically accurate concept it 
or not, the concept of It as a charge 
for the privilege of -Collowing an ocr* 
cupation or tradei, or carrying on a 
business, gives us) a fairly good 
working idea of what It is. It is, in 
consequence, an indirect tax, and has 

5^, 


no reference to earnings or Income, 
except that the sum of such earn¬ 
ings or income may (as anything 
else may) be made the measure of 
the tax. An income tax, on the con*^ 
trary, is a direct tax imposed upon 
the thing called income, and is as di¬ 
rectly imposed as is a tax on land.’^ 
—U. S, V. Philadelphia B. & W. IL 
Co., D.C.Pa., 262 F. 188, 190. 

(2) “The Supreme Court . . . 

has unmistakably determined that 
taxes Imposed on subjects other than 
income, e. g., franchises, privileges, 
etc., are not income taxes, although 
measured on the basis of income.”— 
Keasbey & Mattison Co. v. Rothen-* 
sies, C.C.A.Pa., 1*33 F.2d 894, 897. 
5a 3>lstSxiotiO]i stated 

“It is not, however, an occupation 
or a poll tax. It is not a franchise 
tax nor a sale tax, but the very 
antithesis thereof.”—^Forrester v. 
Culpepper, 22 S.B.2d 596, 597, 194 
Ga. 744—Interstate Bond Co. v. State 
Revenue Commission of Georgia, 179 
S.R 5'59, 662, 50 Ga.App. 744. 

61. XJ.S.—^Lewellsm v, Pittsburgh, 
B. & Lu R R. Co., Pa., 222 P. 177, 
184, 137 C.C,A. 617. ' 

Xn the case of a oovporatioiL 
A corporate purpose is Implied.-^ 
Lewellyn v. Pittsburgh, B. & L. R 
R. Co:. Pa., *222 F. 177. 184, 137 C.C, 
A. 617. 

52, N.T.—New York v. Manhattan 
R. Co., 84 N.R 746, 746, 192 N.T, 

, ?o- . 

CiW^Bates y. Porter, 16 P. 782. 
I 740, 74 Cal. 224. 
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ness, deducting the expenses only.54 In a somewhat 
broader sense “net income” may mean gross in¬ 
come after deducting all outgo necessarily incident 
to the business the income derived from the 
whole property less the necessary expenses incurred 
in its management and disbursements incurred on 
account thereof the profit derived after the ex¬ 
penses of conducting the business are paid;57 what 
is left of gross income after all expenditures on be¬ 
half of upkeep, encumbrances, etc., are deducted.5S 

The “net income” of real estate, has been said to 
refer only to what has actually been received, and 
not that which, although due, has not been receiv¬ 
ed and in a restricted sense has been defined as 
the gross rents of the real estate less only the tax¬ 
es, assessments, and interests but in a more in¬ 


clusive sense as meaning that portion which remains 
after payment of taxes, repairs, and commissions;®^ 
the balance of the rent left after deducting there¬ 
from all necessary expenses of every kind and na¬ 
ture connected with the preservation and manage¬ 
ment of the land.®2 

“Net income” has been said to be equivalent to, 
or synonyomus with, “dividends, rents, and profits” 
see 27 C.J.S. p 510 note 47, and sometimes with 
“income” see supra notes 21, 22. It has been con¬ 
trasted with, or distinguished from, “dividends” see 
27 C.J.S. p 509 note 31, “gross income” and “gross 
profits” see 38 C.J.S. p 1082 notes 62, 76, and “in¬ 
come” used alone see supra note 20. 

Other phrases employing the word are listed in 
the note.®® Still other phrases as to which more 


S4. Pa»—Commonwealth v. Penn ‘ 

Gas Coal Co., 62 Pa. 241, 242. 

C.J. p 402 note 61. 

35. U.S.—Forty-Two Broadway Co. 

V. Anderson, D.C.N.T., 209 P. 991, 

992. 

Of a corporation 

“The net income of a corporation 
Is, of course, the amount of its in¬ 
come after paying its expenses; its 
•overhead, its interest on borrowed 
money, its labor and material costs, 
•etc., and these, in the absence of 
statutory provisions, include moneys' 
actually paid out for taxes. They 
do not, of course. Include credits 
such as those allowed for excess 
profits, subsequently to be paid, nor 
have they anything to do with ex¬ 
emptions.**—People V. Knapp, 175 N. 
T.S. 337, 340, 187 App.Div. 89. 

Of a railroad 

(1) The net Income of a railroad, 
has been said to be the difference 
between the gross receipts and nec¬ 
essary expense under reasonably 
economical and prudent manage¬ 
ment.—State v. Nevada Cent. R. Co., 
SI P. 99, 102, -28 Nev. 186, 207, 113 
Am.S.R. 834. 

<2) Construed as meaning all over 
and above operating expenses.— 
American Loan & Trust Co. v. Bast 
& West R. Co. of Alabama, C.C.Ala., 
46 P. 101, 102. 

(3) “Net income** from passenger 
traffic, held to mean the gross re¬ 
ceipts from the passenger traffic, 
less the general expenses of operat¬ 
ing the road.—New Tork v. Manhat¬ 
tan R. Co.. 84 N.B. 745, 746, 192 N.T. 
^ 0 . 

58. N.Y.—Matter of Young, 44 N.Y. 

a 585, 15 App.Div. 285, 288. 

R.L—Bowen v. Peyton, 14 R.L d67, 

258. 

Wore speciffeally 

In construing a testamentary trust 
the words have been held to mean 
the Income after the paynoaent of 


taxes, commissions, and a reason- ‘ 
able allowance for the disbursement 
of the trustee in the execution of his 
trust.—^New York L. Ins., etc., Co. v. 
Sands, *53 N.Y.S. 320, 822, 24 Mlsc. 
102 . 

57. Okl.--Carter v. Phillips, '212 P. 
747, 760, 88 Okl. 202. 

58. N.J.—Schmidt v. Schmidt, 84 A. 
•629, 631, 80 N.J.Bq. 364. 

59 . U.a—U. S. V. Christine Oil & 
Gas Co., D.C.La., 269 P. 458, 459— 
Mutual Ben. L. Ins. Co. v. Herold, 
D.aN.J., 198 P. 199, 215. 

60. N.T.—Pickett V. Cohu, 1 N.Y.S. 
436, 439, 14 Daly 550. 

61. P€L—^Hemphiirs Estate, •SO A. i 
409, 410, 180 Pa. 95. 

68 . N.Y.—Pickett v. Cohu, 1 N.Y.S. 
436, 439, 14 Daly 550. 

63. Phrases construed 

(1) **Annual income,*' construed as 
the annual receipts from property.— j 
Betts V. Betts, 4 AbhN.Cas., N.Y., 
317, 400, 

(2) “Clear yearly income'* see 14 
C.J.S. p 1200 note 80. 

(S> “Dividends and income" see 27 
C.J.S. p 510 note 45. 

(4) “Enjoyment of income,** as 
equivalent to “realization of income" 
see 30 C.J.S. p 255 note 79 <5). 

(6) “Entire net incoma**—^People 
ex rel Standard Oil Co. of New York 
V. Law, 200 N.Y.S. 72, 76, 205 App. 
Div. '531—^People v. Knapp, 176 N.Y. 
S. 337, 187 App.Div. 89, 93. 

(6) “Gift of the income," as mean¬ 
ing generally a gift of the net Income 
after deducting taxes and other ex¬ 
penses necessary to the preservation 
of the property from which the in¬ 
come is derived.—^James v. Echojs, 
39 S.W.^d 290, 291, 183 Ark. 826. 

(7) “Gross income" see •38 C,J.S. p 
1082 notes 51—6’3. 

(8) “Income accrued.”—^Ja^ckson v. 
Smietanka, aC.A.111,, 27.2 P. 970— 
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Maryland Casualty Co. v. IT. S., 52 
CtCl. 201, 209. 

(9) “Income . . . accumulat¬ 

ed,*’ as contrasted with “income 

. properly paid or credited” 
see 21 C.J.S. p 1048 note 88. 

(10) “Income accumulated for fu¬ 
ture distribution."—Commissioner of 
Internal Revenue v. Clark, C.C.A.. 
1-34 P.3d 159, 161. 

Oil) “Income and profits."—Smith 
V. Hooper, 51 A. 844, 847, 54 A 95, 
95 Md. 16—31 C J. p 400 note 18 [a]. 

(12) “Income and revenues" of a 
railroad company, as necessarily em¬ 
bracing the earnings of its road.— 
Tompkins v. Little Rock & Ft. S. R 
Co., aC.Ark., 15 P. 6, 14. 

(13) “Income arising or accruing." 
—^West End St. Ry. Co. v. Malley, 
Mass., 246 P. 625, -627, 158 C.CLA. 581 
—Maryland Casualty Co. v. U. S., 62 
Ct.CL ■201. 209. 

(14) “Income derived," construed 
as requiring that it must “come in." 
and that it must be separated, or 
taken “from the stream" as the Latin 
origin of the word “derived" implies. 
—Trust Co. of Georgia v. Rose, D.C. 
G&,, 25 P.2d 997, 998. 

(16) “Income derived from capital 
gain" see 12 C.J.S. p 1134 note 82. 

(16) “Income derived from, or at¬ 
tributable to a war contract."— A. R 
Kirschbaum Co. v. U. S., C.O.APa., 
52 P.2d 602, 003. 

(17) “Income derived from per¬ 
sonal earnings" and “income derived 
from personal services’* as substan¬ 
tially equivalent phrases.—State ex 
rel, Lemer v. Wisconsin Tax Com¬ 
mission, 261 N.W. 456, 4'57, 213 Wis. 
•267. 

(18) “Income from annuities” and 
“income of property held in trust" 
distinguished.—Tirrell v. Commis¬ 
sioner of Corporations and Taxation. 
192 N.B. 77, 79, 287 Mass. 464. 

(19) “Income from a ’profession, 
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recent adjudications have not been found see 31 C. 
J, p 402 note 56-p 403 note 23. 

IN OOMMODATO H-ffiO PACTIO, NE DOLUS 
PILESTETUE, EATA NON EST.64 

INCOMMODE. To disturb or molest; to give in¬ 
convenience or trouble to; to put out.®5 

mCOMMODUM NON SOLVIT AEaUMENTUM.66 

IN COMMON. See In ante p 476 note 81. 

INCOMMUNICATION. See Incomunicaeion post p 


541 note 7. 

INCOMMUTABLE. Not capable of being, or not 
entitled to be, commuted.®^ 

INOOMPATEBILIDAD. In Spanish law, incom¬ 
patibility, as that which exists between two offices, 
rendering it unlawful that they should be held si¬ 
multaneously by the some person.®® 

INCOMPATIBILITY. Inconsistency; irreconcila¬ 
bleness; the quality or state of being incompati¬ 
ble;®® incapability of existing or being exercised 
together.7® 


trade or employment* ” held to be the 
net result of many combined Influ¬ 
ences and hence entirely different 
from the capital invested, or the 
**stock in trade** used, in the busi¬ 
ness or trade from which the in¬ 
come is derived.—Wilcox v, Middle¬ 
sex, lOS Mass, 544, 545, 546. 

(20) **Income from sources within 
the United States.**—Helvering* v. 
British-American Tobacco Oo., C.C. 
A., 69 F.'2d 628, 529. 

(21) ‘‘Income from the business 
done by them,** meaning any income 
as distinguished from “net income.** 
—^Houston Belt & Terminal Ry. Co. 
V. Clark, Tex.Civ.App., 122 S.W.2d 
356, 358. 

(22) “Income, Issues and profits," 
as including rents of real estate.— 
liindley's Appeal, 102 Fa. 235, 255. 

(23) “Income of settlor,** con¬ 
strued not to include income from 
securities conveyed under ten-year 
trust requiring use of income for 
charitable and educational purposes 
with no power of revocation.—^Pierce 
v. United States, DC.Mlnn., 51 F. 
Supp. 126, 129. 

(•24) “Income or articles or ob¬ 
jects charged with an internal tajc,*’ 
as including gross receipts of ex¬ 
press companies—^Wells v. Shook, 
C.a]Sr.Y., 29 F.Cas.N‘o.17,406, 8 

Blatchf. 254. 

(25) “Income or increase,*’ as in¬ 
cluding money received under a 
contract, whether called “royalty** or 
“rent**—Raynolds v. Hanna, C.C. 
Ohio, 55 P. 783, 800. 

(26) “Income or other resources 
to provide a reasonable subsistence,’’ 
held to refer to property or capabil¬ 
ities of producing property and not 
to include gifts which may or may 
not be made at some future time.— 
Moore v. State Social Security Oom- 
mission, 122 S.W.2d 891, 394, 233 Mo. 
App* 536. 

(27) “Income received.*’—^Maryland 
Casualty Co. v. U. S., 62 CtCL 201, 
209—^31 C.X p 403 note 94. 

(28) “Income '‘which is to be dis¬ 
tributed currently,”* construed^ as 


referring to income directed by deed 
or will to be currently distributed 
and as presupposing a periodic duty 
on the part of the trustee or execu¬ 
tor.—^Plimpton V. Commissioner of 
Internal Revenue, C.C.A., 135 P.2d 
482, 485—Commissioner of Internal 
Revenue v. Clark, C.C.A., 134 F.2d 
169. 161—Commissioner of Internal 
Revenue v. Stearns, C.C.A., 66 F.2d 
371, 373. 

(29) “Income yield,** construed spe¬ 
cifically as limited to cash dividends 
and as not including distribution in 
the form of shares of stock of an¬ 
other corporation.—Feld v. Miller, 
Ohio App., 42 N.B.2d 552, 553. 

(30) “Net annual income** of cor¬ 
poration stock held to Include all 
dividends and bonuses distributed 
among the stockholders which are 
derived from and represent the sur¬ 
plus earnings of the corporation; 
but not to Include any portion of the 
capital stock of the corporation 
which has been purchased by it on 
credit, and distributed among its 
stockholders.—Gilkey v. Paine, 14 A. 
205, 80 Me. 319. 

(31) ‘‘Net income of an office,** as 
meaning the residue after deducting 
from the gross income the compensa¬ 
tion of the deputies, clerks, or assist¬ 
ants.—^State V. Spencer, 87 So. 634, 
636, 81 Pla. 211. 

(32) “Net income of one-third part 
of his homestead.**—^Andrews v. 
Boyd, 6 Me. 199, 201. 

(33) “Net income received,** as not 
including Income accruing or accrued 
which has not actually come in.— 
Maryland Casualty Co. v. U. S., 62 
CtCL 201, 209. 

(34) “Surplus income,” as involv¬ 
ing the idea of the deduction in the 
first instance of the expenses of the 
business.—^Thom v. De Breteuil, 83 
N.Y.S. 849, 854, 86 App.DIv. 405. 

G4. A mcucim meaning “In the con¬ 
tract of loan, a stipulation not to be 
liable for fraud is not valid.”—^Black 
L..D. 

More freely rextdered 

“If in a contract for a loan there 
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*s inserted a clause that fraud should 
not be accounted of, such clause is 
void.**—Bouvler L.D. 

66. Webster New IntD. 

Bescxlbed as a ‘^Umited word” 

Ont—^Toronto, etc.. Power Co. v. 
North Toronto, 24 Ont.Li. 537, 8 
OnLW.N. 77. 20 OntW.R. 67, 59. 

66. A maxim meaning “An inconven¬ 
ience does not destroy an argument.” 
—Black L.D. 

67. Black L.D. 

68. Escriche Diccionarlo. 

69- Webster New Int.D. 

“The elements and qiiallties which 
may create incompatibility between 
persons elude exact definition, so 
varied are the circumstances and 
so dependent is such a state of feel¬ 
ing upon education, habits of thought 
and peculiarities of character. It 
must be assumed that the parties* 
understood the wide sigmiftcation of 
the word and used it understanding- 
ly. . . . The word is not a word 

of art, or of technical or local mean¬ 
ing, or having two distinct meanings, 
circumstances which have been held 
to Justify parol evidence of the 
meaning of a word used in a writ¬ 
ten contract . . . The largeness 

of the meaning of the term used in 
the contract is no reason for limit¬ 
ing its interpretation, nor does it 
furnish any reason for permitting 
parol evidence in explanation.”—Gray 
V. Shepard, 41 N.B. 600. 147 N.Y, 
177, 180. 

Phxases construed 

(1) “Incompatibility of office,” and 
holding of “incompatible offices” see 
the C.J.S. titles Municipal Corpora¬ 
tions 5 486, also 43 C.J. p 630 note 
47-p 633 note 27; and Officers $ 
23, also 46 C.J. p 941 note 2-p 948 
note 73. 

(2) “Incompatibility of temper,” 
see Uivorce § 25 notes 94, 95, as not 
usually constituting cruelty, and § 
41 notes 37, 38, as not ground for 
divorce unless authorized by statuta 

I 70u Black L.D. 
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INCOMPATIBLE—INCOMPETENCE OB INCOMPETENCY 


INOOMPATIBLE. Not compatible; incapable of 
harmonizing or agreeing; mutually repelling; in¬ 
congruous ;7l legally inconsistent; that cannot be 
legally united in the same personJ2 The term re¬ 
fers to two or more relations, offices, functions, or 
rights which cannot naturally, or may not legally, 
exist in or be exercised by the same person at the 
same time.'^^ 

It has been compared with ^^inconsistent.”74 

INOOMPETENOE or INCOMPETENOY. A rela¬ 
tive term without technical meaning,75 but having a 
common and approved usage.76 The term may in¬ 
clude something more than physical and mental at¬ 
tributes; it may include want of qualification gen¬ 
erally, such as habitual carelessness, in disposition 
and temperament ;77 and may be defined or em¬ 
ployed as meaning disqualification; inability; in¬ 
capacity ;78 general lack of capacity of fitness, or 


lack of the special qualities required for a particu¬ 
lar piirpose; inadequacy; insufficiency; specifical¬ 
ly, want of legal qualifications or fitness;79 lack of 
ability, legal qualification, or fitness to discharge the 
required duty;^® the want of ability or fitness, as 
a matter of fact, as distinguished from eligibility 
or status, as matter of law;®! want of physical, in¬ 
tellectual, or moral ability ;®2 and, more specifically, 
“incompetency” has been defined as the want of 
ability suitable to the task, either as regards natural 
qualities or experience, or deficiency of disposition 
to use one’s abilities and experiences properly, con¬ 
noting the converse of “reliability,”®® as more fully 
discussed in the C.J.S. title Negligence § 1, also 31 
C.J. p 404 notes 39-46, and 46 C.J. p 634 notes 73- 
76. 

The term has been contrasted, or held not syn¬ 
onymous, with, “conduct inconsistent with his posi¬ 
tion,”®^ and “insubordination ;”®5 and it has been 


71- N.M.—state v. Johnson, 21 P. 
2d 813, 818, 37 N.M. 280, 89 A.L..R. 
1368. 

7a. Burrlll L.D. 

73. Black L..D. 

ZUastrative applications 

(1) Inculpatory facts are said to 
he incompatible, or “absolutely In¬ 
compatible** with the innocence of 
the accused when they are incapable 
of explanation upon any other rea¬ 
sonable hypothesis than that of his 
guilt—State V. Rover, 13 Nev. 17, 23. 

(2) Things are incompatible when 
they cannot coexist.—State v. John¬ 
son, 21 P.2d 813, 818, 37 N.M. 280, 
89 A.L.R. 1368. 

74. N.M.—State v. Johnson, supra. 
75- Ind.—^Biggs v. Mount Vemon 

School City, 90 N.B. 106, 106, 45 
Ind.App. 572. 

N.T.—In re Cohn, 78 N.T. 248, 252. 
Pa.—^Appeal of School District of 
City of Bethlehem, 32 A.2d 565, 
567, 347 Pa. 418, quoting Corpus 
3tixls —^Horosko v. School District 
of Mt Pleasant Township, Pa., 
6 A.2d 866, 869, 335 Pa. 369, quot¬ 
ing CoxpnB Juris —^Appeal of School 
District of City of Bethlehem, 30 
A.2d 726, 728, 161 PaSuper. 622, 
quoting Corpus Juris. 

76. Pa—^Appeal of School District 

of City of Bethlehem, 32 A.2d 665, 
667, 347 Pa 418—^Horosko v. School 
District of Mt Pleasant Township, 
Pa, 6 A.2d 866, 869, 336 Pa 869— 
Appeal of School District of City 
of Bethlehem. 80 A.2d 726, 728, 161 
Pa Super. 622. ' 

77. Ala—Spurling v. Pllllngim, 12 
So.2d 740, 742—Crotwell v. Cowan, 
184 So. 196, 199, 236 Ala 678, cit¬ 
ing Corpus Juris. 

78- N.T.—^People v. Troy Bd. of 


Health, 44 N.Y.S. 597, 698, 15 App. 
Div. 272. 

Pa—^Appeal of School District of 
City of Bethlehem, 32 A.2d 665, 
567, 347 Pa 418, quoting Corpus 
Juris—^Horosko v. School Dist of 
Mt Pleasant Tp., Pa., 6 A.2d 866. 
869, 870, 336 Pa 369, quoting Cor- 
pus Juris—Appeal of School Dis¬ 
trict of City of Bethlehem, 30 A.2d 
726, 728, 151 PaSuper. 622, quot¬ 
ing Corpus Juris. 

79. Pa—^Appeal of School District 
of City of Bethlehem, 32 A.2d 665, 
667, 347 Pa 418—^Horosko v. School 
District of Mt Pleasant Township, 
Pa, 6 A.2d 866, 870, 336 Pa 369— 
Appeal of School District of City 
of Bethlehem, 30 A.2d 726, 728, 151 
PaSuper. 522. 

sa Pa—^Appeal of School District 
of City of Bethlehem, 32 A.2d 665, 
667, 347 Pa 418, quoting Corpus 
Juris—^Horosko v. School District 
of Mt Pleasant Township, Pa, 6 
A.2d 866, 869, 335 Pa 369, quoting 
Corpus Juris—Appeal of School 
District of City of Bethlehem, 30 
A.2d 726, 728, 151 PaSuper. 622, 
quoting Corpus juris. 

31 C.J. p 404 note 38. 

Sold to oonstltuta “inoompetenoy” 

(1) Inability to read and write the 
Blnglish language is fairly within the 
meaning of the term **incompetency.** 
—Steinback v. Galveston, Tex.Civ. 
App., 41 S.W. 822, 824. 

(2) A want of the requisite quali¬ 
fications for performing a given act 
or service.—^Blggs v. Mt Vemon 
School, 90 N.E. 106, 106, 45 Ind.App. 
672. 

(3) Incompetency may be on ac¬ 
count of mental incapacity, or bodily 
infirmity, or Ignorance and inexperi¬ 
ence in matters of business, such as 
keeping accounts, deciding upon the 
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justness of claims, and many things 
of the kind.—Stephenson v. Stephen¬ 
son, 49 N.C. 472, 473. 

(4) Incompetency of a sawyeirmay 
arise from mere lack of practice for 
several years as well as from never 
having operated a saw.—Curran v. 
A. H. Strange Co., 74 N.W. 377, 379, 
98 Wis. 698. 

81. N.T.—^People v, Troy Board of 
Health, 47 N.E. 785, 786, 153 N.T. 
613. 

88, Pa.—^Appeal of School District 
of City of Bethlehem, 32 A.2d 666, 
667, 347 Pa. 418—^Horosko v. School 
District of Mt Pleasant Town¬ 
ship, Pa., 6 A.2d 866, 869, 335 Pa. 
369—^Appeal of School District of 
City of Bethlehem, 30 A.2d 726, 
728, 161 Pa.Super. 622. 

Similarly expressed 

(1) “Incompetency** exists not 
alone in physical or mental attrib¬ 
utes, but in the disposition with 
which a person performs his duties. 
Me.—^Robbins v. Lewiston, A. & W. 

St By., 77 A. 537, 639, 107 Me. 42, 
30 L.R.A.,N.S., 109, Ann.Cas.l912C 
92. 

Wis.—^Maitland v. Gilbert Paper Co., 
72 N.W. 1124, 1129, 97 Wis. 476, 
66 Am.S.R. 137. 

(2) It includes a lack of moral, as 
well as intellectual, qualities.—^Nehr- 
ling V. State, 88 N.W. 610, 614, 112 
Wis. 637. 

8& Ala.—Spurling v. Pillingim, Ala., 
12 So.2d 740, 742—Crotwell v. 

Cowan, 184 So. 196, 199, 236 Ala. 
578, quoting Corpus Juris. 

31 C.J. p 404 notes 40, 41. 

84. N.T.—^People v. Wright, 40 N. 
T.S. 285, 291, 7 App.Div, 185. 

85. N.T.—Cafferty v. Southern Tier 
Pub. Co., 173 N.T.S. 774, 776, 186 
App.Div. 136. 



I^XVMPETENCE OR ISCOMPETEXCT-INCOMPETENT 
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compared witli, or distinguished from, ‘‘minority, 
“negligence” see the CJ.S. title Negligence § 1, also 
31 C.J. p 404 note 40 [a], and 45 CJ. p 634 notes 
73-76, and “iinauitablcness.”®^ 

In French law, “incompeteney” is the inability 
or insufficiency of a judge to try a cause brought 
before him, proceeding from lack of jurisdiction. 

Phrases employing the word are set out in the 
note.89 

INOOMPETENCIA. In Spanish law, the lack of 
jurisdiction on the part of a judge or court, and 
which, as in the Anglo-American law, may exist as 
regards either subject matter, when it is vital, or 
as regards the person, when it may be waived.^® 

INCOMPETENT. 

-^As a Noun. One who is not capable or compe¬ 
tent, as one incapable of managing his affairs be¬ 
cause mentally deficient or undeveloped, as children 
and idiots are incompetents in the eyes of the law; 
one incapable of doing what is properly required, as, 


these men are inconipetent.^i 

- As an Adjective. Incapable not adequate, 

capable, fit, sufficient, or suitableunfit want¬ 
ing ability for the purpose;^® and one is incompe¬ 
tent who is wanting in the requisite qualifications* 
for the business intrusted to him.^® When used to 
describe an employee, “incompetent” always re¬ 
fers to the kind of work in which he is engaged.®*^ 

The term has been used interchangeably with, or 
defined in the same terms as, “incapable” see ante 
p 499 note 57; and has been held interchangeable or 
synonymous with “incapacitated” see ante p 499 note 
69, and “incredible.”®® It is the antonym of “ad¬ 
equate” see 1 C.J.S. p 1463 note 26; and has been 
distinguished from “careless” see 12 C.J.S. p 1147 
note 83, “incapable” see ante p 499 note 59, “inex¬ 
perienced,”®® “insubordinate,and “unsatisfaeto- 

ry.”2 

As applied to evidence see Evidence § 2. 

Phrases employing the word are set out in the- 
note.® 


80. **aainoxit 7 is not IscompetaxLcy 
. . . but merely a disability.**— 

Williams v. Hewitt, 181 P. 286, 288. 
74 Okl. 283. 

87. Compered with ‘^imsultAblexiess’’ 
KY.—^Damarell v. Walker. 2 Eedf. 

Surr. 198, 205. 

88. Black L.D. 

89. Phrases constraed 

(1) “Imputation of incompetency*’ 
in particular business, emplosmient, 
occupation. cfiSce, or profession as ac¬ 
tionable see the C.J.S. title Libel and 
Slander S§ 32-48. 51. also 36 C.J. p 
1180 note 2-p 1190 note 83. p 1192 
notes 21. 22. 

(2) “Incompetence of servant or 
employee** see the C.J.S. titles Car¬ 
riers § 688; Master and Servant §S 
311-319, within fellow servant doc¬ 
trine, and % 559, as affecting: liability 
for injury to third persons, also 39 
O.J. p 526 note 30-p 536 note 96. and 
p 1267 note 28-p 1268 note 37; Rail¬ 
roads §S 492. 524, with reference to 
liability for fire dama^re, § 698, as af¬ 
fecting liability for accidents to 
trains, and § 728, competency of flag¬ 
men at crossings, also 51 C.J. p 1156 
notes 4. 5, p 1228 notes 75-78, 52 O. 
X p ISl note 85^p 162 note 92 and p 
206 notes 26-38; and Street HaU- 
roeds 9 ^90, liability of company 
generally, and 9 309, admissibility of 
evidence of. incompetency, also 60 C. 
X p 370 no^ 71-p 371 note 85. and 
p 578 not^i76-8i. 

(3) **Iiicompetency or misconduct** 
—People V. ,Troy Bd. of BEealth, 44 
N.Y.S. 697, 598. 16 App.IHv. 272. 

<4) “Mental ix^mpeten'cy** see the 
C.J.S. title Insane Persons 9 2, also 
31 C.J, p 404 note 37 [h]l 


da Eacrlche Plcclonario. 

91. Neb.—In re Warner’s Hstate. 288 
N.W. 39. 47. 137 Neb. 25. 

Statutory definition 
Any person who, although not in¬ 
sane, is. by reason of old age, dis¬ 
ease, weakness of mind, or from any 
other cause, unable, unassisted, prop¬ 
erly to manage and take care of 
himself or his property, and by rea¬ 
son thereof would be likely to be de¬ 
ceived or imposed upon by artful 
or designing persona 
Cal.—In re Daniels, 73 P. 1063, 1064, 
140 Cal. 335. 

N.D.—^In re Thoreson's Guardianship, 
4 N.W.2d 822, 826. 72 N.D. 101. 

92, Mich.—^In re Leonard, 64 N.W. 
1082, 1083. 95 Mich. 295. 

93. Wis.—^Kliefoth v. Northwestern 
Iron Co., 74 N.W. 366, 367, 98 Wis. 
495. 

94, N.C.—Stephenson v. Stephenson, 
49 N.C. 472, 473. 

96. Wis.—^Kliefoth v. Northwestern 
Iron Co., 74 N.W. 366, 367, 98 Wis. 
495. 

93. HL—^Metropolitan West Side BL 
K. Co.' V. Portln, 67 N.B. 977, 979. 
203 m. 454. 

31 C.J. p 404 note 49. 

Ckivemed by oixciunstaiLoas 
{1> The term “Incompetent” does 
not Include a drunkard generally, 
but the latter will be held Incompe¬ 
tent with reference to a particular 
act only on proof that his under¬ 
standing was clouded, or his reason¬ 
ing dethroned by actual intoxication. 
—Wright V. Fisher, 32 N.W. 606, 610, 
65 Mich. 276, 8 Am.S.R. 886. 

(2) **A negligent person at a posi¬ 
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tion requiring care and caution is* 
incompetent**—^The Elton, D.C.Pa.,. 
131 F. 562. 564. 

97. Wis.—Szellwicki v. Connor Lum¬ 
ber & Land Co., 144 N.W. 255. 256,. 
166 Wis. 286. 

98. Ill.—In re Noble, 22 ni.App. 635,. 
637. 

99. Ind.—Chicago, St L. & P. B. 
Co. V. Champion, 36 N.E. 221, 228, 9 
Ind.App. 610, 53 Am.S.R. 357. 

L Not synonym for ''insubordinate’^ 
N.T.—Cafterty v. Southern Tier Pub. 
Co., 173 N.T.S. 774, 775, 186 App. 
Div. 136. 

2. Not synonymous with "unsatis.- 
factory*' 

N.T.—Cafferty v. Southern Tier Pub. 
Co.,‘supra—Brand v. Godwin* 8 N.. 
T.S. 339, 340, 15 Daly 456. 

3. Phrases construed 

(1) “Incompetent person** general¬ 
ly includes an inexperienced person 
and means incompetent from physical 
or mental ability and impairment 
such as is found in children of ten¬ 
der age and physical weakness; in- 
sane persons, blind or crippled per¬ 
sons. and persons whose mental or 
physical qualities are so impaired 
normally or by alcoholic or other 
intoxicants that they are incapable 
or Incompetent of properly operatlnfir 
a motor vehicle. 

La—Davis v. Shaw, App.* 142: So*. 
301, 306. 

Mo.—^Saunders v. Prue, 161 S;W.2d 
478, 483, 235 Mo.App. 124X 

(2) “Is not incompetent to,** as 
synonymous with “can” see* 12 CXS. 
p 891 note 73. 

(3) ^Mentally incompetent*” see 
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INCOMPLETE—INCONSISTENT 


INCOMPLETE. A word wMch refers to a state or 
condition not yet attained, and means not fully fash¬ 
ioned to meet some design;4 not complete; not 
finished.5 

It is one of the antonyms of "adequate” see 1 C. 
J.S. p 1463 note 26. 

INCOMPLETENESS. The term applies to any¬ 
thing imperfect or defective.® 

INCOMUNICACION. In Spanish law, ^'incommun- 
ieation,” the exclusion of a prisoner from all con¬ 
tact with outsiders. It requires a special Judicial 
order, is of temporary duration, and is a precaution 
taken to prevent the accused from knowing before¬ 
hand the testimony of the witnesses, or from at¬ 
tempting to corrupt them and concert such meas¬ 
ures as will efface ihe traces of his guilt. 

INCONCLUSIVE, That which may be disproved 
or rebutted; hot shutting out further proof or con¬ 
sideration; commonly applied to evidence and pre¬ 
sumptions.® 

INCONPESp. In Spanish law, an accused who 
refuses to admit guilt.^ 

INCONGRXJOUS. Partaking of that absence of 
harmony or suitableness of which “the taste and ex¬ 
perience of men take cognizance.^® 

IN CONJUNCTTVTS OPORTET UTRAMQUE 
PARTEM ESSE YERAM.ii 

INCONSIDERATE. Not considerate; not guided 


by proper considerations; thoughtless; heedless; 
inadvertent.i2 The term is synonymous with "care¬ 
less” see Careless 12 C.J.S. p 1147 in Pocket Parts: 
and the phrase “inconsiderate action” is not to be 
used for “Judicial discretion” see 27 C.J.S. p 136 
note 63. 

IN CONSnniil CASU, CONSIMILE debet es¬ 
se REMEDIUM.13 

INCONSISTENCY. A term which implies antago¬ 
nism; opposition; repugnance.i^ Sometimes the 
word may be used in the sense of “apposed to” or 
“contradictory to.”i5 

It has been distinguished from “validity.”! 6 

“Inconsistency” in acts or conduct as ground of 
estoppel see Estoppel § 108; in findings or verdict 
as ground for new trial see Criminal Law § 1450 
and the C.J.S. title New Trial § 66, also 46 C.J. p 
165 note 11-p 167 note 21; and in pleading see the 
C.J.S. title Pleading § 42, also 49 C.J. p 99 note 
92-p 101 note 5. For references to other specific 
applications consult the Descriptive-Word Index. 

INCONSISTENT. A word of broad signifieation,i7 
implying contradiction, qualities which cannot coex¬ 
ist, not merely a lack of uniformity in details;!® 
and judicially defined as meaning contradictory, in¬ 
harmonious, logically incompatible;!® contrary, the 
one to the other, so that both cannot stand; mu¬ 
tually repugnant or contradictory.^® Things are 
said to be inconsistent when they are contrary the 
one to the other, or, so that one infers the nega¬ 
tion, destruction, or falsity of the other;®! or the 


the C.J.S. title Insane Persons § 2, 
also 31 C.J. p 404 note 66 [a]. 

4. Kan.—Caspar v. Liewln, 109 P. 
667. 669. 82 Kan. 604. 49 Ii.R.A., 

- N.S., 626. 

5. Engr.—^Attorney-General v. Great 
"Western R. Co., 4 Ch.D. 736, 739. 

Phrases coxusitraed 

(1) ''Incomplete contract” see Con¬ 
tracts I 36 c (1). 

(2) "Incomplete shipment”— 

Early-Foster Co.~ v. Gottlieb, Tex.Civ. 
App., 214 S.W. 620, 523. 

(3) "Incomplete title” see the C. 
J.S. title Public Lands S 293, also 
81 C.J. p 405 notes 64, 65. 

B. 'Eng*.—^Attorney-General v* Great 
Western R. Co., 4 Ch.D. 736, 739. 

7. Escriche Dj|cclonario. 

8. Bla<^‘Li.D. «>> 

9. Escriche Bt^ionarlo. 

10 . Mo.—State v. Great Western 
Cottee & Tea Co- 7l S.W. 1011, 
1013, 171 Ho. 634, 94 A 111 .S.R. 802. 

IL A maxima ai^ei^ing. "In conjunc¬ 


tives it is necessary that each part 
be true.”—Black L.D. 

Similarly rendered 

(1) "In things conjunctive each 
part ought to be true.”—^Wharton L. 
Lex. 

(2) In a condition consisting of 
divers parts in the copulative, both 
parts must be performed.—^Black L. 
D. 

12. Century J>. 

13. A maxim meaning "In similar' 
cases Uie remedy should be similar.” 
—Black luD. 

•14. Wyo.—Swan v. TJ. S., 9 P. 931, 
933, 3 Wyo. 161, 

15. Ga.—O’Dell v. State, 47 S.E. 677, 
578, 120 Ga. 152. 

le. Involving different ideas 

"The terms 'inconsistency* and 
'validity* Involve entirely distinct 
ideas. Whether a former law is lir- 
consistent with the 'provisions’ of 
the latter act, is one Question. 
Whether the ‘provisions* of the lat¬ 
ter act are* valid er invalid, is an- 
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Other and different question.”—Mesh- 
meier v. State, 11 Ind. 482, 489. 

17. TJ.S.—Ketchum v, U. S., CCA. 

Ark., 270 P. 416, 418. 

1& Ala.—City of Mobile v. Collins, 
130 So. 369, 371, 24 Ala.App. 41. 

19. N.J.—^Borough of Oakland v. 
Board of Conservation and Devel¬ 
opment, 118 A. 787, 788. 98 N.J. 
Law 99. 

Sa Tex.—^Berry v. City of Port 
Worth, Civ.App.. 110 S-W.2d 95, 
103. 

Dictionary definition 
Not consistent in conception or 
in fact; wanting coherence or agree¬ 
ment.—Century D. 

21. Kap,—^Pinegar v. Webster, 64 P. 
2d 546, 660. 146 Kan. 44, quoting 
Corpus Juris, 

31 C.J. p 406 note 80. 

Phrases construed 

<1) "Inconsistent causes of action’* 
see Actions 6 76 d, also 31 C.J. p 406 
note 82. 

(2) "Inconsistent with,** construed 



INCONSISTENT—INCONTROVERTIBLE 
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acceptance or establishment of the one implies the 
abrogation or abandonment of the other, as in 
speaking of ^‘inconsistent defenses,” or the repeal by 
a statute of “all laws inconsistent herewith.”22 

The term has been compared with “incompatible” 
see ante note 74, and contrasted with “different 
from” see 26 C.J.S. p 1305 note 63. 

IN CONSXTETUDINIBUS NON DIUTTONITAS 
TEMPOEIS SEB SOLIDITAB RATIONIS EST 

CONSIDERANDA.23 

INOONSELTO. Latin, in the civil law, inadvised¬ 
ly or unadvisedly; unintentionally.^^ 

INCONTESTABILITY. The character or quality 
of being incontestable,2 5 as in the phrase “incon¬ 
testability clause” see the C.J.S. title Insurance §§ 
747-752, also 31 C.J. p 967 note 23, 32 C.J. p 1357 
note 64-p 1358 note 70, and 37 C.J. p 539 note 47- 
p 545 note 18. 

INCONTESTABLE. Incontrovertible; indisputa¬ 
ble; not to be disputed; that which cannot be call¬ 
ed in question or controverted;23 not contestable.27 
The term is of great breadth, and has been specifi¬ 
cally construed, with reference to so-called “in¬ 
contestable clauses” as being broad enough to cov¬ 
er all grounds for contest not specially excepted.28 


INOONTINENOE or INCONTINENCY. Actual il¬ 
licit sexual intercourse ;23 illicit intercourse with 
the other sex;30 more particularly, want of re¬ 
straint with regard to sexual indulgence.^! 

INCONTINENT. Not restraining the passions, or 
appetities, particularly the sexual appetite.32 The 
term “incontinent” when generally applied to a fe¬ 
male is understood to mean that she is unchaste.23 

IN CONTRACTIBUS BENIGNA; IN TESTAMEN¬ 
TS, BENIGNIOR; IN RESTITUTIONIB'aS, 
BENIGNISSIMA INTERPRETATIO PACI- 
BNDA EST.34 

IN CONTRACTIBUS, RBI VERITAS POTIUS 
QUAM SCRIPTURA PERSPICI DEBBT.35 

IN CONTRACTIBUS TACITE INSUNT QU.ffi 
SUNT MORIS BT CONSUETUDINIS.36 

IN CONTRAHHTOA VENDITIONE, AMBIGU- 
UM PACTUM CONTRA VENBITOREM IN- 
TERPRETANBUM EST.37 

INCONTROVERTIBLE. A word meaning too 
clear and certain to admit of dispute.33 

''Incontrovertible physical facts'^ rule. The name 
given to the rul§ that a court will not accept as 
true that which is shown to be untrue by incontro¬ 
vertible, known, or undisputed, physical facts.33 


in connection with the words *'con- 
tradictory to** as havingr been used 
In the sense of ‘‘opposed to** or “con¬ 
tradictory to.**—0*Dell V. State, 47 
S.S. 577, 578, 120 Ga. 152. 

Por other phrases, employing the 
word, as to which more recent 
adjudications have not been found, 
see 31 C.J. p 406 notes 81-87. 

22. Tex—Berry v. City of Fort 
Worth, Civ.App., 310 S.W.2d 95, 
103. 

23. A maxim meaning “In customs, 
not length of time, but solidity of 
reason, Is to be considered.'* That is 
to say, “The antiquity of a custom 
is to be less regarded than its rea¬ 
sonableness.**—^Black L»,3>. 

24. Black Li.D. 

25. Century D. 

26. Ky.—-Kansas Mut. Lu Ins. Co. v. 
Whitehead, 93 S.W. 609, 123 Ky. 
21, 13 AnmCas. 301. 

N.C.—Simpson v. Virginia L. Ina 
Co., 20 9.BL 617, 116 N.C. 898. 

27. Ga.—Massachusetts Ben. Life 
Assoc. V. Robinson, 30 S.SL 918, 
926, 104 Ga. 256, 42 L.R.A. 261. 

Ky.—i-Kansas Mut. L, Ins. Co. v. 
Whitehead, 93 S.W. 609, 128 Ky. 21, 
13 Ann.Cas. 301. ^ 

31 C.J. p 405 note 92. 


28. U.S.—^Mutual Reserve Fund Life 
Association v. Austin, Mass., 142 F. 
398, 401, 73 CaA. 498, 6 L.R.A., 
N.S., 1064. 

IlL—Sturmer v. Travelers' Ins. Co., 
279 IlLApp. 607, 611. 

29. N-.C.—State v. HewUn, 37 S.E. 
952, 128 K.C. 671. 

30. N.a—State V. Moody, 4 S.B. 
119, 98 N.C. 671, 672. 

3L N.a— Lucas V. Nichols, 52 N. 
C. 32, 35. 

32. Webster New IntD. 

33. N.C.—State V. Moody, 4 S.B. 
119, 98 N.a 671, 672—Watts v. 
Greenlee, 13 N.C. 115, 119. 

34. A maxim meaning “In contracts 
the Interpretation is to be liberal; 
in wills more liberal; in restitutions,! 
most llberaL*'—^Black L.D. 

35. A maxim meaning “In contracts, 
the truth of the matter ought to be 
regarded rather than the writing.*'— 
Black L.0. 

36.. A maxim meaning “In contracts, 
matters of custom and usage are 
implied.'*—Black L.D. 

Applied in Kilgore v. Bulkley, 14 
Conn. 362, 391. 

Similarly rendersd 
(1) “Those things which are of 
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manner and custom are tanitly im¬ 
ported into contracts.**—Wharton L. 
Lex 

(2) “A contract is understood to 
contain the customary clauses, al¬ 
though they are not expressed.**— 
Black L.B. 

37. A maxim meaning “In negoti¬ 
ating a sale, an ambiguous agreement 
is to be interpreted against the sel¬ 
ler."—^Bouvler L.D. 

Similarly rendered 
*‘In the contract of sale, an am¬ 
biguous agreement is to be inter¬ 
preted against the seller."—^Black L. 
D. 

3a Iowa.—^McCreary v. Skinner, 89 
N.W. 674. 676. 76 Iowa 411. 

Phrase oonstmed 

“Natural and incontrovertible,’* 
when used to describe evidence to 
sustain an Inference of fraud, the 
phrase has been construed as mean¬ 
ing evidence so certain and conclu¬ 
sive that a dispute cannot naturally 
and legitimately arise, and hence 
stronger than “beyond a reasonable 
doubt*' or “by a preponderance of the 
evidence.'*—^McCreary v. Skinner, 39 
N.W. 674, 676, 76 Iowa 41L 
39. Pa.—Snyder v. Penn Liberty Re¬ 
fining Co., 153 A. 649, 802 iPa. 320 
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INCONYENIENCE—INCORPORATE 


INCONVENIENCE. As a noun, disadvantage; 
discomfort; harm; mischief; misfortune; quality 
or state of not being suited or adapted to personal 
needs or comfort; trouble-^® It has been said that 
the term implies what is incidental to physical dis¬ 
comfort, that which naturally results from, or is 
comprehended in, physical pain and mental suffer¬ 
ing and necessarily imports physical handicap, 
or the impairment of physical efficiency.'^^ 

As a verb, to incommode; to put to inconven- 
ience.^2 

The noun has been distinguished from, or held 
not synonymous with, "anguish” see 3 C.J.S. p 1075 
note 15, "annoyance” see 3 C.J.S. p 1371 note 81, 
and "harassment” see 39 C.J.S. p 774 note 45. 

Inconvenience as an element of damage see Dam¬ 
ages § 70 c and Eminent Domain § 163; as giving 
right of action against nuisance see the C.J.S. title 
Nuisances § 18, also 46 C.J. p 676 note 23-p 678 
note 52; and as used in the rule that statutes 
should be construed so as to avoid inconvenience see 
the C.J.S. title Statutes § 326, also 31 C.J. p 406 
note 7, and 59 C.J. p 969 note 76-p 972 note 89. 
For references to other specific applications see 31 
C.J. p 406 note 5, and consult the Descriptive-Word 
Index. 

IN OONVENTIONTBUS OONTRAHENTIXJM VO- 


LTTNTAS POTIUS QUAM VEEBA SPECTA- 
RI PIiACXJIT.44 

INGOPOLITXJS. A proctor or vicar.45 

INGOEPOEAL. In Spanish law, the eqiiivalent of 
ineorporeal.46 

INGOEPOEALIA BELLO NON ADQUIEUN- 
TTJE.47 

INGOEPOEAMUS. Latin, literally, ‘^e incorpo¬ 
rate.” One of the words by which a corporation 
was created in England.48 

INGOEPOEATE. In the sense of to create, con¬ 
stitute, or form into a corporation see Corporations 
§23. 

In another sense, to declare that another docu¬ 
ment shall be taken as part of the document in 
which the declaration is made as much as though 
it were set out at length therein hence to insert 
bodily and it is given as one of the meanings of 
"set out.”®i 

The term has been said to be synonymous with, 
or belonging to the same class of words as “com¬ 
bine” see 15 C.J.S. p 241 note 64. 

Incorporated. United in one body.52 

Phrases employing the word are set out in the 
note.5S Other phrases as to which more recent ad- 


— ^Lessigr V. Reading: Transit & 
Light Co., 118 A. 881, 882, 270 Pa. 
299. 

See generally Evidence S 1042. 

Bnle applied 

(1) Where a man says his auto 
was struck in the back when the 
only Injury thereto is at the side 
near the front wheel.—^Lessig v. 
Reading Transit & Light Co., supra. 

(2) Where there Is a conflict in 
the evidence concerning it, so that 
the position of a moving object that 
causes the injury, as shown by cer¬ 
tain evidence, cannot be called an 
“incontrovertible physical fact” when 
other evidence shows the position of 
the object to be elsewhere at the 
time of the accident.—^Baingensmith 
V. West Penn Rys. Co., 164 A. 811, 
812, 303 Pa. 487—Snyder v. Penn 
Liberty Refining Co., 163 A. 549, 550, 
802 Pa. 820—Schaeffer v. Reading 
Transit Co„ 153 A. 323, 326, 302 Pa. 
220 . 

(3) * Where the alleged “incontro¬ 
vertible physical fact” is only an 
estimate.—^Klingensmlth v. West 
Penn Rys. Co., supra—Schaeffer v. 
Reading Transit Co., supra. 

40, ,Webster New InLD. 

41. Tex.—^Texas Tract Co. v. *Han- 


son, Civ.App., 124 S.W. 494, 496— 
Texas & N. O. R. Co. v. McCraw, 
95 S.W. 82, 86. 43 Tex.Civ.App. 247. 
Phrase conjrtmed 

“Permanently suffer mental an¬ 
guish, inconvenience, and embarrass¬ 
ment”—^Fidelity & Deposit Co. of 
Maryland v. Bardsley, C.C.A.ldaho, 
22 F.2d 603, 605. 

42. U.S.—^Fidelity & Deposit Co. of 
Maryland v. Bardsley, supra. 

43. Webster New IntD. 

44. A maxim meaning “In agree¬ 
ments, the intention of the contract¬ 
ing parties, rather than the words 
used, should be regarded.”—^Black L. 
D. 

Applied in 

La.—^Dumford v. Patterson, 7 Mart 
460, 468, 12 Am.D. 614. 

N.T.—^Butler v. Potter, 17 Johns. 146, 
160. 

more freely rendered 

“In contracts, the intention of the 
contracting parties is to be regarded 
rather than the words in which the 
contract is expressed.”—^Trayner Leg. 
Max. 

45. Black L.D. 

48. Escriche Diccionarlo. 

A maxim meaning “Incorporeal 
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things are not acquired by war.”— 
Black L.D. 

Applied in Wolff v. Oxholm, 6 M. 
& S. 92, 104, 106 Reprint 1177. 

48. Black L.D. 

49. Black L.D. 

60. Ind.—Toledo, St L. & K. C. R. 
Co. V. Cupp, 36 N.E. 703, 8 Ind. 
App. 388. 

61. Or.—^Powder Valley State Bank 
V. Hudelson, 144 P. 494, 497, 74 
Or. 191. 

68. Ind.—Toledo, St L. & K C. E 
Co. V. Cupp, 35 N.E. 703, 8 Ind.App. 
388. 

63. Phrases construed 

(1) “Incorporated bank” and “in¬ 
corporated banking company” see 
Banks and Banking 2, 41-44, 553, 
959. 

(2) “Incorporated church” see the 
C.J.S. title Religious Societies 1. 
4, also 31 C.J. p 407 note 23, and 54 
C.J. p 7 notes 11-22, p 10 note 82- 
p 11 note ‘94. 

(3) ‘Tncorporated cities,” “incor¬ 
porated city,” “Incorporated city or 
town” see the C.J.S. title Municipal 
Corporations § 1, also 81 C.J. p 407 
notes 24-26. 

(4) *Tncorporated company” see 



INCORPORATE-^IXCORRIGIBLE 
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judications have not been found see 31 C.J. p 406 
note 20-p 407 note 33. 

INOOEPOItATlON. The method of making one 
document of any kind become a part of another sep¬ 
arate document by referring to the former in the 
latter, and declaring that the former shall be tak¬ 
en and considered as a part of the latter the same 
as though it were fully set out therein, more fully 
described as “incorporation by referenee.”54 The 
subject is more fully discussed with reference to 
particular instruments or documents in such C.J.S. 
titles as Contracts §§ 298, 209; Deeds §§ 91, 101; 
^ills §§ 623-625, also 69 CJ. p 120 note 69-p 124 
note 13; and for references to other specific ap¬ 
plications see 31 C.J. p 408 note 42. 

'Tncorporation^^ as the act or process of creating 
a corporation see Corporations § 23, and considered 
as a contract see Constitutional Law § 319, and Cor¬ 
porations §§ 43, 71. For references to other specific 
applications see 31 G.J. p 407 note 40 [a], and con¬ 
sult the Descriptive-Word Index sub verbo Incor¬ 
poration and Organization. 

INOOEFOEATOB. See Corporations §§ 35, 36, 
475 a, c. 

INOOBFOEEAL. Without body; not of a material 
naturehaving no physical existence ;56 invisi¬ 
ble not manifest to the senses and conceived 


only by the understanding, such as the rights of the 
inheritance, servitudes, and obligations.^s As ap¬ 
plied to estates in land, the term refers to servi¬ 
tudes, which are charges imposed on the land for 
the utility of other lands or persons, and includes 

usufruets.59 

It is distinguished from “corporeaF' see 20 C.J.S. 
p 235 note 6. 

Phrases employing the word are set out in the 
note.®® 

INCOBEECT. Not correct as to fact; inaccurate; 
erroneous; xmtrue.®! 

As synon 3 mious with “false,’^ when evil intent is 
not involved see 35 C.J.S. p 496 note 16. 

INCOBEKIIBLE. As a noun, one incapable of 
reformation, or who cannot be reformed;®2 one who 
is incorrigible.®® 

As an adjective, in its general use, the term means 
bad beyond correction or reform;®^ incapable of be¬ 
ing corrected, amended, or reformed;®® not cor¬ 
rigible; not reformable;®® and, with respect to 
juvenile offenders, unmanageable by parents or 
guardians.®7 These definitions do not imply a lit¬ 
eral and absolute impossibility of correction or ref¬ 
ormation, but only that one is incapable of being 
corrected or reformed in his present situation and 
under his present control,®® that is, practically un- 


Corporations $ 1 note 1 in Pocket 
Parts. 

(5) "Incorporated law society,** in 
ISngland a society of attorneys and 
solicitors whose function It is to 
carry out the acts of parliament and 
orders of court in reference to ar¬ 
ticled clerks, to keep an alphabetical 
roll of solicitors, to issue certificates 
to persons duly admitted and en¬ 
rolled, and to exercise a general con¬ 
trol over the conduct of solicitors 
in practice, and to bring cases of 
misconduct before the Judges.—Black 
L.D. 

(6) "Incorporated town** see the 
C.0r.S. title Towns § 2, also 63 C.J. 
p 37 note 3-p 100 note 29, 

(7) "Incorporated* vipage** see the 
C.J.S. title Municipal Corporations S 
1, also 31 C.J. p 407 note 31. 

(8> "To Incorporate into,** as the 
equivalent of "to make part of,** and 
as not the equivalent of “approve,** 
^*ratify,*' and "validate.**—Peck v. 
City of ITew Orleans, 5 So.2d 608, 621, 
199 La. 76. See also 6 CXS. p 129 
note 14.' 

54. Slack I«D. 

Isooxporwtloii’’ 

If the one docunTent is copied at 
length in the other, It is called "ac¬ 
tual incorporation/*—^Btack L.D. 


55. Black Ii.D. 

55. Cal.—^Italian! v. Metro-Goldwyn- 
Mayer Corporation, 114 P.2d 370, 
372, 46 Cal.App,2d 464. 

67- Pa.—Black v. Hepbume, 2 
Yeates 331, 389. 

5& La.—State v. Board of Asses¬ 
sors, 36 So. 91, 97, 111 La. 982. 

59. TT.S,—^Union Producing Co. v. 
Parkes, D.G.La., 40 F.Supp. 168, 
167. 

60. Phrases oonstmed 

(1) "Incorporeal chattels** see the 
C,J.S. title Property $ 8, also 11 C.J. 
p 386 note 5. 

(2) "Incorporeal hereditaments" 
see the C.J.S. title Property § 7, also 
60 C.J. p 767 note 62-p 769 note 94. 

(3) "Incorporeal property,** in the 
civil law, that which consists in le¬ 
gal right merely; the same as 
"choses In action" at common law.— 
Black L.D. 

(4) ‘Tncorporeal rights/—In re 
Pier Old No, 49, Bast River, 173 N. 
Y.S. 320, 323, 186 App.Div. 639. 

(6) "Incorporeal things/* in the 
Spanish civil law, are those thipgs 
which can neither be seen, nor 
touched, and of this kind are all 
species of rights which the Spanish 
Jurisprudence taught. 
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Fla.—Sullivan v. Richardson, 14 So. 
692, 709, 33 Fla. 1. 

La.—State v. Board of Assessors, 86 
So. 91, 97, 111 La. 982. 

61. Century J>, 

62. Tex.—Bx parte Roach, 221 S.W. 
976, 976, 87 Tex.Cr. 370. 

63. "Webster New Intl>. 
‘‘Xncorrlglbillty*’ has been distin¬ 
guished from "delinquency** see 26 
C.J.S. p 698 note 64, and has been de¬ 
fined as the quality or state of being 
incorrigrlble: Incapability of correc¬ 
tion or amendment—Century D. 

64. Tex.—Hogue v. State, 220 S.W. 
96, 97. 87 Tex.Cr. 170. 

65. Tex.—Shinn v. Barrow, Civ.App., 
121 S.W.2d 460, 461. 

Vt—In re' Hook, 116 A. 730. 733, 96 
Vt 497, 19 A.L.R. 610. 

Similarly expressed 
Incapable of being corrected, 
amended, or Improved.—^Black L.D. 

66. Tex.—Shinn v. Barrow. Civ.App.. 
121 S.W.2a. 450, 451. 

67. Bla<* L.D. . 

6& Miss.—^Mahaffey v. Mahalfey, l^jj^O 
So. 289, i92, 176 Miss. 733. 

IVt—In re Hook; 116 A. 730, 733. 96> 
I Vt 497, 19 .A-LJa. 610. 
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INCOERIGIBLE—INCREASE 


manageable in his present situation and under his 
present control.®^ 

Phrases employing the word are set out in the 
note.*^® 

INCOBEUPTIBLE. That which cannot be aJBEected 
by immoral or debasing influences, such as bribery 
or the hope of gain or advancement^! 

INGEEASE. 

In General 

A word in common use72 and variously used, and 
therefore of doubtful and equivocal import.'?^ It is 
derived from "cresco,” to grow,74 and implies the 
existence of something made, or to be made, the sub¬ 
ject of the increase.75 

As a Noun 

Accession, addition, development, enlargement, 

extension, growth ;76 increment ;77 that which re¬ 
sults from, or is produced by, increasing that 
which is added to the original stock by augmen¬ 
tation or growth; the amount or number added to 
the original stock, or by which the stock is aug- 
mented.7^ More specifically, increment by genera¬ 
tion multiplication by production of young 
hence issue, offspring, progeny also commercial 


or financial increment hence interest, profit, pro¬ 
duce, or production.S4 

The noun has been held equivalent to, or synony¬ 
mous with, "posterity”S5 and “profits.”^® It has 
been compared with, or distinguished from, ^‘ac¬ 
cretion” see 1 C.J.S. p 758 note 14, “correction” see 
20 C.J.S. p 237 note 46, and “income” see ante p 
535 note 38. 

Increase as community properly see Husband and 
Wife §§ 477-479; increase in decedent^s estate see 
Executors and Administrators § 98, considered as 
an asset, and § 833, as property for which account¬ 
ing is required. Increase of animals see Animals § 
7; of capital stock see Corporations §§ 268-276; 
of costs adjudged by the court see Costs §§ 211, 
212; and of compensation of public officers gener¬ 
ally see the C.J.S. title Officers §§ 94-96, also 46 
C.J. p 1020 note 6-p 1027 note 3, and specifically 
of municipal officers see the C.J.S- title Municipal 
Corporations §§ 537, 586, 612, also 43 C.J. p 699 
note 6-p 701 note 28, p 809 note 89-p 811 note 19, 
p 840 note 67-p 841 note 85. For other references 
to particular titles see 31 C.J- p 408 note 55, and 
consult the Descriptive-Word Index. 

Phrases employing the word are set out in the 
note.^7 Other phrases as to which more recent ad- 


69. Colo.—ICahm v. People, 264 P. 
718, 719, 83 Colo. 300. 

70. Pbxases oonstraed 

(1) “Incorrigible child” or “Incor¬ 
rigible children,” generally see the 
C.qr.S. title Infants § 98, also 81 CJ. 
p 408 note 63 [a], p 1103 note 63; 
and specifically Adoption of Children 

5 46 a, fact that child is “incorrig¬ 
ible” as not constituting “good 
cause” for annulment of adoption. 

(2) “Incorrigible conduct.”—State 
V. Schlatterbeck, 39 Ohio St 268. 270. 

(3) “Incorrigible rogrue,” in Eng¬ 
land a species of offender, or rogue, 
described in 5 Geo. IV c 8$, and 1 

6 2 Viet, c 38.—Black LuB. 

TO. Black li.X>. 

72. U.S.—In re Bagwell, B.C.Mich., 
263 F. 406, 409. 

73. Va.—^Puller v. Puller, 3 Band. 
83, 90, 24 Va. 88, 90. 

74. Cal.—Alferitz v. Borgwardt 58 
P. 460, 461, 126 CaL 201. 

75. N.T.—^People v. Public Serv. 
Commn., 122 N.T.S. 641, 647, 137 
App.Biv. 810. 

76. ni.—Heltzig V. Goetten, 180 N. 
E. 428, 433, 347 Ill. 619. 

Original meaning from its derivallon 
“The word ^increase,* from 'cresco,' 
to grow, originally meant growth. 
It has acquired other meanings by 
use, but some are figurative and 
others, which at first seem not to 

42 C.J.S.—35 


be growth, upon examination will 
be seen to be strictly so. When we 
speak of the ^earth’s increase,’ mean¬ 
ing the annual crops, it is evident 
that the word is used figuratively. 
If we speak of interest on money as 
Increase, we refer to the sum of 
money at interest which is thereby 
increased; this is growth. Similar¬ 
ly, when we refer to rents, profits, 
and other gains as increase, it is the 
fortune of the owner which thereby 
is made to grow. When we speaA 
of the increase of a herd of cattle 
or a flock of sheep, we refer to 
growth of the herd or flock by addi¬ 
tion of new members. The natural 
increase can only mean the addition 
of new members by birth.”—Alferitz 
V. Borgwardt, 68 P. 460, 461, 126 CaL 
201 . 

Similarly expressed 
An addition or increment—^In re 
BagweU, B,C.Mlch., 263 P. 406, 409. 

77. U.S.—Alferitz y. Ingalls, C.C. 
Nev., 88 F. 964, 974. 

lU.—Heltzig V. Goetten, 180 N.E. 
428, 433, 347 111. 619. 

78. U.S.—In re BagwelL B.C.Mich., 
263 F. 406, 409. 

79. U.S.—^Alferitz v. Ingalls, CC. 
Nev., 83 P. 964, 974. 

31 C.J. p 408 note 70. 

80b U.S.—Alferitz v. Ingalls, supra. 
Neb.—^Peterson v. Citizens’ Bank of 
Stuart 220 N.W, 675, 677. 117 Neb. 
327. 


81. Neb.—^Peterson v. Citizens’ Bank 
of Stuart, supra. 

82. U.S.—Stockyards Loan Co. v. 
Nichols, OkL, 243 F. 611. 613, 166 
C.C.A. 209, 1 A.L.B. 647—Alferitz 
V. Ingalls, C.C.Nev., 83 P. 964, 974. 

IlL—Heitzlg V. Goetten, 180 N.E. 428, 
433, 347 Ill. 619. 

Neb.—Peterson v. Citizens’ Bank of 
Stuart, 220 N.W. 676, 677, 117 Neb. 
827. 

With reference to females 

(1) “The ordinary sense of *in- 
crease,’ in respect to a woman, is her 
children, grand-children, etc., issue 
of her body, descendants.”—^Moye v. 
Moye, 68 N.C. 359, 860. 

(2) “Increase” of a female slave 
has no broader meaning than chil¬ 
dren.—Carroll v. Hancock, 48 N.C. 
471, 473. 

83. U.S.—Alferitz v. Ingalls, C.C. 
Nev., 83 F. 964. 974. 

84. U.S.—Stockyards Loan Co. v. 
Nichols. Okl., 243 P. 511, 618, 156 
aCA. 209. 1 A.L.R. 647—Alferitz 
V. Ingalls, C.C.Nev., 83 P. 964, 974. 

Ill.—^Heitzig V. Goetten, 180 N.E. 428, 
488, 347 ni. 619. 

86. N.C.—^Holderby v. Holderby, 57 
N.C. 241, 243. 

8a N.T.—Llnsly v. Bogert, 83 N.T. 
S. 976, 980, 87 Hun 137. 

87. IPhrases construed 

(1) “Affidavit of increase,” the affl- 
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judications have not been found see 31 C.J. p 408 
note 73-p 409 note 88. 

As a Verb 

The term presupposes the existence in some meas¬ 
ure, or to some extent^ of something which may be 
enlargedjSS connotes a change or alteration in the 
original,and has been defined as meaning to ex¬ 
tend or enlarge in size, extent, quantity, number, 
intensity, value, substance, etc.® 3 

It has been held equivalent to, or synonymous 
with, "add to” see 1 C.J.S. p 1453 note 21, "aggra¬ 
vate,” "augment,”31 and "extend” see 35 C.J.S. p 
287 note 33. 

Increased, Amplified, enlarged, expanded, ex¬ 
tended or intensifled.32 

DfOBEDIBLB, Marvelous; too extraordinary and 
improbable to admit of belief; unlikely;33 and 
specifically applied to testimony it means that it is 
so in conflict with the uniform course of nature or 
with fully established physical facts that no rea¬ 
sonably intelligent man could give it credence;34 
and hence synonymous with "incompetent” see ante 
p 540 note 98. 

nrCBEMENT. Defined generally as the act or 


process of increasing, augmenting or growing; an 
increasing; enlargement; growth in bulk, number, 
quantity, value, etc.; that which is gained or add¬ 
ed ;35 increase; that which is added;36 and spe¬ 
cifically it has been said that an enhanced value of 
manufactured goods prior to sale is an increment.3 7 
The term is opposed to "decrement, ”33 and has 
been distinguished from "contributed capital” see 
Capital 12 C.J.S. p 112S in Pocket Parts, and from 
"profits.”33 

DfCEEJOSinrCJM. Latin, increase or improvement, 
opposed to "decrementum,” or abatement.^ 

m CBnimALIBDS non est abgtjmentan- 

DIJM A PABI XJLTBA OASUM A LEOE DEF- 
INITTTM.2 

IN OBlMZNAIiIBirS PBOBATIONES DEBENT 
ESSE LUCE CLABIOBES.3 

IN GBIMINAIilBUS SILENTIUM PBABSENTIS 
OONSENSUM PB.SSUMIT; IN OIVILIBns 
NONNUNQUAM VEL ABSENTIS ET UBI 
EJUS INTEBEST ETIAM IONOBANTIS.4 

IN GBIMINAUBUS SUFFIGIT OENEBALIS 
MAUTIA INTENTIONIS CUM FACTO FA- 
BIS OBADUS.S 


davit of payment of increased costs, 
produced on taxation.—^Black KD. 

(2) “All sums paid out *of my es¬ 
tate or the increase thereof,* ’* as In- 
cludingr the rents, issues, and profits 
of a farm.—^Heitziff v. Goetten, 180 
NM 428. 433, 347 Ill. 619. 

(3) “And their Increase,*' applied 
to cows, held to include calves.— 
Leisy V. Kane, 259 N.W. 5*26, 528, 
128 Neb. 694—^Peterson v. Citizens* 
Bank of Stuart, 220 N.W. 575, 677, 
117 Neb. 327. 

(4) “Costs of Increase,** In Eng¬ 
lish law, the excess of the actual 
amount of the successful party's 
cobts, assessed hy the court, over 
forty shillings, the nominal sum 
awarded by the Jury; the practice 
ha s now wholly ceased.—^Black L.D. 

(S> “Increase In value/' as distin¬ 
guished from “gain*’ see 87 C.J.S. p 
1421 note 98. 

(*6) “Increase of all property," 
speciflcally construed to include 
augmentation in value as well as 
multiplication in kind.—^In re Touhy, 
90 F. 170, 173. 35 Mont 481. 

<7) “Increase of hazard" see the 
C.J.S. title Insurance, also 31 C.J. p 
409 note 78 [a]. 

(8) “Inei^ease' or decrease of in¬ 
capacity** as ground for modifying 
compensation award se^ the OJ'.B. ti¬ 
tle Workmen*s Compei^iatioii Acts $ 


834, also 71 CJ. p 1441 note 24-p 
1443 note 54. 

(9) “Natural Increase/* as applied 
to stock dividends.—Jackson v. Mad¬ 
dox, 70 S.E. 865, 866, 136 Ga. 31, 
Ann.Oas.l9l2B 1216—^Miller v. Guer- 
rard, 67 Ga. 284, 291, 44 Am.R. 720. 

(10) “Their increase,** applied to 
ewes, held to include lambs, hut not 
the wool—^Libert v. Unfried, 91 P. 
776. 778, 47 Wash. 186. 

sa Cal.—Gwynn v, McKinley, 168 
P. 1069, 1063, 30 CaLApp. 381. 

89. Tex.—^McCall v. Lewis, Civ.App., 
263 S.W, 3*26, 330. 

9a Cat—Gwynn v. McKinley, 168 
P. 1069, 1063, 30 Cal.App. 381. 
Phrases eonstmed 

(1) “Increased hazard" see the C. 
J.S. title Insurance, also 26 C.J. p 
221 note 75 [a}. 

(2) “Increased value," construed 
as convertible with “benefits.** 
U.S.—Boylan v, U. S., N.T., 10 Wall. 

68, 62, 19 L.Ed. 869. 

Mo.—Garrett v. St. Louis, 25 Mo, 
505, 611, <69 Am.D. 476. 

(3) Other phrases as to which 
more recent adjudications have not 
been found see 31 C.J. p 409 notes* 
90-96. 

9L Mo.—Mathew v. Wabash R. Co., 
78 aw. 271. 272, 115 Mo.App. 468. 

98. Neb.—^Huir V. Omaha Cold Stor¬ 
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age Co., 287 N.W. 764, 768, 136 
Neb. 907. 

93. Webster New Int.D. 

94. Wla—Salchert v. Remig, 115 N. 
W. 13*2, 134, 135 Wis. 194. 

95. N.Y.—In re Coming's Will, 289 
N.T.S. 1101, 1103, 130 Misc. 434. 

96. N.T.—^In re Coming's Will, su¬ 
pra—In re Walker's Estate, 247 
N.T.S. 534. 636, 139 Mlsc. 879. 

97 . U.S.—Tootal Broadhurst Lee Co. 
V. Internal Revenue Commissioner, 
30 F.2d 239, 240. 

9a N.T.—In re Coming’s Will, 289 
N.T.S. 1101, 1103, 160 Mlsc. 434. 

99. U.S.—^Tootal Broadhurst Lee Co. 
V. Internal Revenue Commissioner, 
30 F.2d 239, 240. 

L Black LB. 

2. A maxim meaning “In criminal- 
matters It IS not allowed, by argu¬ 
ment from analogy, to go beyond the 
case defined (or limited) by law.”— 
Trayner Leg.Max. 

a A maxim meaning “In criminal 
cases, the proofs ought to he clear¬ 
er than light."—Black LD. 

4, A maxim meanmg “In criminal 
cases the silence of a person present 
presumes consent; in civil cases, 
sometimes, that of the person ab¬ 
sent, and even Ignorant" where his 
Interest lies, does the same.“—^Pelou- 
bet Leg.Max. 

5. A maxim meaning “In criminal 
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IN OSmiNALIBUS VOLX7NTAS EEPIJTABITUB 
YBJO FA0T0.6 

INCEIMINATE. To charge with a crime to ex¬ 
pose to an accusation or charge of crime; to involve 
oneself or another in a criminal prosecution or the 
danger thereof, as in the rule that a witness is not 
hound to give testimony which would tend to incrim¬ 
inate him.8 Specifically applied in the C.J.S. titles 
Criminal Law §§ 622, 649-656; and Witnesses §§ 
431-443, 450-457, also 70 C.J. p 719 note 43-p 738 
note 90, p 746 note 17-p 759 note 7. 

INCRIMINATION. Crimination; the act of in¬ 
criminating, or state of being incriminated.^ 

INOBIMINATOEY. Criminatory; of or pertaining 
to crimination; tending to incriminate. 

INCEOAOHMENT. See Encroachment 30 C.J.S. 
p 240 notes 54-^8. 

IN CTJJUS EEI TESTIMONIUM. See In ante p 
488 note 93. 

INCULCATE. To impress by pregnant admoni¬ 


tions; to teach and enforce by frequent admoni¬ 
tions; to U3^e on the mind.il 

INCULPATE. To accuse; to impute blame or guilt; 
to involve in guilt or crime .12 

INCULPATORY. Criminatory; implicating; im¬ 
puting blame;!® going or tending to establish guilt; 
intended to establish guilt; criminative.i^ 

INCUMBENCY. The state or quality of being in¬ 
cumbent; that which is incumbent; the full pos¬ 
session and exercise of any office.i5 The term im¬ 
plies a precedent compliance with statutory require¬ 
ments to file the official oath and bond.i® 

The right of incumbency has been distinguished 
from ‘^term of office.”l7 

INCUMBENT. A person who is in present posses¬ 
sion of an office ;18 one who holds an office or per¬ 
forms official duties;!® one who is legally author¬ 
ized to discharge the duties of an office;®® and, by 
statute, the person whom the canvassers have de¬ 
clared elected.®! Strictly speaking, the term im- 


xnatters or cases, a g^eneral malice of 
intention is sufficient, [if united] 
with an act of eaual or correspond¬ 
ing degree.”—Black L.D. 

Otherwise stated 

(1) ”In criminal matters, a gen¬ 
eral malicious intention, wit^ an act 
of corresponding degree or charac¬ 
ter, is sufficient (to constitute 
crime).”—^Trayner Leg.Mas:. 

(2) Bacon observes, “All crimes 
have their conceiption in a corrupt 
intent, and have their consumma¬ 
tion and issuing in some particular 
fact, which, though it be not the 
fact at the which the intention of 
the malefactor leveled, yet the law 
giveth him no advantage of the er¬ 
ror, if another particular ensue of so 
high a nature.”—^Rapalje & L.L.D. 

6. A maxim meaning “In criminal 
acts, the will will be taken for the 
deed.”—^Black L.D. 

7. Neb.—Davis v. State, 70 N.W. 

984, 992, 51 Neb. 301. 

& Black KD. 

Phrases construed 

(1) “Incriminating admission,” as 
distinguished from a confession, is 
an acknowledgment of facts merely 
tending to establish guilt.—People v. 
Sovetsky, 163 N.B. 616, 616, 323 IlL 
133. See also Criminal Law §§ 730, 
816. 

(•2) “Incriminating circumstance” 
is one which tends to show that a 
crime has been committed, or that 
some particular person committed it. 
—Davis V. State, 70 N.W. 984, 992, 61 
Neb. 301, ■ ' 


9w Webster New Int.D. 

la Webster New IntD. 

Phrases construed 

(1) “Incriminatory admissions,” 
frequently used as synonymous with 
“inculpatory statements,” and de¬ 
scribed as the avowal or acknowl¬ 
edgment of a fact or of circum¬ 
stances from which guilt may be in¬ 
ferred, not amounting to a confes¬ 
sion of guilt, but only tending to 
prove the offense charged.—^Buck- 
hanon v. State, 108 S.E. 209, 310, 161 
Qa, 877—Roberts v. State, 1*57 S.B. 
887, 43 Ga.App. 108. See also Crim¬ 
inal Law S3 730, 816. 

(2) “Incriminatory statement,” 
one which tends to establish the 
guilt of the accused, or one from 
which, with other proved facts, his 
guilt may be inferred, or one which 
tends to disprove some defense set 
up by the accused; it is not a con¬ 
fession.—Shellman v. State, 122 S.B. 
205, 307, 167 Ga. 788—Reed v. State, 
83 S.E. 674, 16 Ga.App. 435. See also 
Criminal Law 3 6! 6. 

IL N.Y.—^People v. New York Prod¬ 
uce Bxch., 29 N.Y.S. 307, 308, 3 

Misc. 662. 

12. Black L.D. 

'^oulpating^ 

In construing an instruction that 
certain facts, if found, would be an 
inculpating circumstance, it was 
said that;, j the use of “inculpating” 
served only tq charficterlze the pur¬ 
pose , for w]^ich . pie testimony was 
admlUed, and did not amount to an 
expression of an opinion as to its 


probative value in determining the 
guilt or innocence of accused.—Shaw 
V. State, 29 S.E. 477, 479, 102 Ga. 660. 
See also Criminal l^w § 1168. 

13- Webster New Int.D. 

14b Black L.D. 

“Inculpatory statements” as synony¬ 
mous with “incriminatory admis¬ 
sions” see ante note 10. 

15. Webster New IntD. 

16. CaL—People v. Taylor, 67 Cal. 
630, 623. 

17. Distinctioxi stated 

- “There is a difference between the 
right of Incumbency and the term 
of office. If one who is in office be¬ 
comes ineligible to hold it longer—as 
that he moves out of the district— 
his term of office does not thereby 
expire, although his right of incum¬ 
bency ceases.”—^Palmer v. Common¬ 
wealth, 92 S.W. 688, 689, 122 Ky. 
•693. 

18. CaL—^People, pn Complaint of 

Chapman v. Rapsey, 107 P.2d 388, 
890, 16 C:aL2d 636—Leymel v. 

Johnson, 288 P. 868, 860, 106 CaL 
App. 694. 

Derivation 

“ ‘Incumbent* cometh from the 
yerbe Incumbo, that is, to be dili¬ 
gently resident.”—Coke Litt. p 119b. 

19. Wash.—State v. Gormley, 102 P. 
435, 4-37, 53 Wash. 643. 

20. Mo.—State v. Blakemore, 15 S. 
W. 960. 961, 104 Mo. 340. 

'Ohio.—State v. McCoUister, 11 Ohio 
46, 50. 

21. N.J.—^Darling v. Murphy, 67 A. 

1 263, 264, 70 N.J.Law 4*35. 
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plies an entry into possession ,22 and the precedent 
compliance -with statutory requirements *,23 but 
sometimes, as, for instance, to meet the ends of 
substantial justice, or to give a reasonable construc¬ 
tion to a statutory provision, it has been said that 
the strict legitimate meaning of the word has been 
strained so as to refer to, or include, an officer 
elect, although it is not shown that he actually en¬ 
tered into possession or complied with all the stat¬ 
utory requirements, as where he died before the 
beginning of his term, or where he failed to file his 
official oath and bond within the prescribed time.-^ 

‘incumbent” has been distinguished from ^‘ap- 
pointee” see 6 C.J.S. p 88 note 52; and is not nec¬ 
essarily the same as ^‘office,^' for there may be an 
office, although there is no incumbent thereof, see 
the C.J.S. title Officers § 1, also 46 C.J. p 921 note 
14. 

Incumbent’s absence, death, disability, or failure 
to act, as creating or not creating a vacancy in the 
office see the C.J.S. title Officers § 50, also 46 C.J. 
p 971 note 3-p 973 note 41. 

In ecclesiastical law, it signifies a clergyman who 


is in possession of a benefice.^^ 

INOIJMBEB or ENOUMBEB. In its general or 
primary sense, to clog, hinder, or impede;2® to im¬ 
pede the motion or action of, as with a burden;27 
to obstruct or weigh down;28 to retard with some¬ 
thing superfluous; also to embarrass;22 to embar¬ 
rass or perplex;20 and, specifically applied to trav¬ 
el, to obstruct or hinder by putting things in the 
way of it.2i 

In its derived technical or legal sense, to mort¬ 
gage or pledge for the payment of money ;22 to 
charge or burden with financial obligations or mort- 
gages;23 to load with debts or other legal claims 
to make subject to a charge, lien, or liability ;25 and 
in this sense the term implies a burden on the title 
or a charge on the property, a claim or lien on an 
estate, which may diminish its value,28 or putting 
in pledge for the payment of money;27 but it is 
not expressive of the act of creating a tenancy for 
years in lands.28 It has been held not to apply to an 
instrument or proceeding which has the effiect of 
conveying the whole estate absolutely, such as the 
filing of a voluntary proceeding in bankruptcy,23 


92, MiniL —State v. Benedict, 15 
Minn. 198. 

Stelet ooBstnictioa 

(1) The term does not apply to a 
person elected who dies before aual- 
itsring and before the commencement 
of the new term,—^Ballantyne v. 
Bower, 99 P. 869, 8?2. 873, 17 Wyo. 
356, 17 Ann.Oas. 82. 

(2) A person appointed by the dis¬ 
trict court to **act as clerk” tem¬ 
porarily until the vacancy is filled 
by the proper board is not an *ln^ 
cumbent” of that county ofilce.— 
State V, Brown, 128 N.W. 779, 781, 
144 Iowa 739. 

(3) ^*The incongruity of declaring 
a person an incumbent who has nev¬ 
er taken possession or entered upon 
the discharge of the duties of an 
office, and who could not be charge¬ 
able with misfeasance or malfeas¬ 
ance, is apparent.”—^People ex reL 
Sweet V. Ward, 40 P. 638, 539, 107 
OaL 236. 

23. Ohio.—State v. McColllster, 11 
Ohio 46, 60. 

24. CaX—^People ex reL Sweet v. 
Ward. 40 P. 638, 639, 107 CaL 236 
—^People V. Taylor, 57 CaL 620, 
622—Benton v. Hunt, 172 P. 177, 
173, SO OalAipp. 40*6—Campbell v. 
Santa Clara County, 93 P. 1061, 
1063, 7 CaLApp. 156. 

» Black 
ZUostrailve phzasa 
“Incumbent or minister.”—Stewart 
V. West Derby Burial Bd., 34 OIlD. 
Q14, 336—Hornsey lrf>cal Bd, v. 

Brewls, 60 L.J.M.C. 48, &2, 


20. Ont.—Regina v. Justin, 24 Ont. 
327, 329. 

27. Iowa.—^Incorporated Town of 
Liamoni v. Smith, 251 N.W. 706, 
708, 217 Iowa 264. 

La.—H. C. Drew Manual Training 
School V. Calcasieu Nat, Bank m 
Lake Charles, 189 So. 137, 140, 192 
La. 790. 

R.L—^Taggart v. Newport St. R. Co.. 
19 A. 326, 327, 16 R.L 668, 7 L.R.A. 
205. 

20. Iowa.—^Incorporated Town of 
Lamoni v. Smith, -251 N.W. 706, 
708, 217 Iowa 264. 

R.I.—Taggart v. Newport St. R. Co., 
19 A. 328, 327, 16 R.I. 668, 7 L.R. 
A. 205. 

29. Iowa.—Incorporated Town of 
Lamoni v. Smith, 261 N.W. 70-6, 
708, 217 Iowa 264. 

30. R.L—^Taggart v. Newport St R. 
Co., 19 A 326, 327, 16 R.I. 668, 7 
L.R.A 205. 

31. R.L—^Taggart v. Newport St R. 
Co., supra. 

32. U.S.—Westerlund v. Black Bear 
Min, Co., Colo., 203 F. 699, 605, 1*31 
C.C.A 627. 

33. Ind.^Letz Mfg. Co. v. Public 
Service Commission of Indiana, 4 
N.B.2d 194, 196, 210 Ind. 467--Un- 
derwood v. Fsdrbanks, Morse 4b 
Co., 185 N.E. 118, 124, 206 Ind. 316 
—Curtis V. North Side Realty Co„ 
39 N.E.2d 489, 491, 111 Ind.App. 81. 

N.C.—Watkins v, Simonds, 164 S.E. 
363, •364, 202 N.C. 746, clUng Cor- 
pus Jcuds, 


34. La.—H. C. Drew Manual Train¬ 
ing School V. Calcasieu Nat Bank 
in Lake Charles, 189 So. 137, 140, 
192 La. 790.' 

20 O.J. p 1250 note 45. 

35. N.C.—Watkins v. Simonds, 164 
S.B. 363, 364, 20'2 N.C. 746, citing 

Coxpns Juris. 

3a OkL—Butterfield v. Butler, 150 
P. 1078, 1079, 60 OkL 381—In re 
Davis, 122 P. 547, 651. -32 Okl. 209. 

37. Ind.—Curtis v. North Side Real¬ 
ty Co., 39 N.B.2d 489, 492, 111 Ind. 
App. 81. 

N.J.—Sullivan v. Barry, 1 A 240, 46 
N.J.Law 1, 5, affirmed 47 N.J.Lavr 
339. 

Broadly Inclusive term 
“The words ‘incumber* and ‘incum¬ 
bering* when used in reference to 
property and its title, ... in¬ 
clude, not only mortgages, deeds of 
trust, and pledges for the payment 
of money, but every right or interest 
in the land which may subsist in 
third persons to the diminution of 
the value of the land or its title, but 
consistent with the passing of the 
fee by the conveyance of the owner.” 
—Westerlund v. Black Bear Min, 
Co., Colo., 203 F. 599, 605. 

3S. Ind.—Curtis v. North Side Real¬ 
ty Co., 39 N.H.2d 489, 492, 111 Ind. 
App. 8L 

39. U.S.—Fitts V. duster Slide Min¬ 
ing 4b Development Co., C.C.A 
Colo., <206 F. 864, 866. 
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or to an agreement to convey.^O 

Its synonyms are "burden,” "check,” "clog,” "em¬ 
barrass,” "hinder,” "load,” "obstruct,” "oppress,” 
"overburden,” "overload,” "perplex,” and "retard.”^! 
The term has been compared with "obstruct.”^^ 

UTOXJMBRANCE or ENCUMBRANCE. 

In G-eneral 

A burden,^® a burdensome and troublesome 
load;44 a clog, a hindrance, an impediment an 
annoyance or trouble an obstruction-,47 any¬ 
thing that impedes motion or action, or renders it 
difficult or laborious and applied to realty, the 
common use of the term by the layman, as distin¬ 
guished from its legal sense, is said to relate to 
something that is a lien on the property which re- 

40 . N.J.—Hollander v* Abrams, 132 
A. *224, 228, 99 IST.J.Bq. 264. 

41. Iowa.—Incorporated Town of 
Lamoni v. Smith, 261 N.W.'706, 

708, 217 Iowa 264. 

42. EnoTunberiiLg ox obstmctiiisr 
sidewallc 

'Tt is true that both encumber and 
obstruct are terms that are general¬ 
ly applied to more permanent acts, 
but the greater op lesser degree of 
permanency, or continuance, or dura¬ 
bility, can maJce no absolute difCer- 
ence . . . that these terms are 

commonly applied to fixed articles; 
they may equally apply to an animal 
or to a person, or to an inanimate 
thing in motion.”—Regina v. Plum¬ 
mer, 30 U.C.Q.B. 41, 42. 

43. N.Y.—^Anonymous, 2 Abb.N.Cas. 

66, 63. 

S.D.—^Willsie V. Rapid Valley Horse- 
Ranch Co., 63 N.W. 546, 648, 7 S.D. 

114. 

44 . Iowa.—Incorporated Town of 
Lamoni v. Smith, 251 N.W. 706, 

708, 217 Iowa 264. 

N.M.—^Alamogordo Improvement Co. 

V. Prendergast, 91 P.2d 428, 433, 

43 N.M. 245, 12-2 A.L.R. 1277. 

20 C.J. p 1250 note 53. 

45. Ill.—Cream City Mirror Plate 
Co. V. Swedish Bldg. & Loan As¬ 
soc., 74 IlLApp. *362, 365. 

Iowa.—Incorporated Town of Lamo¬ 
ni V. Smith, 261 N.W. 706, 708, 217 
Iowa 264. 

20 C.J. p 1250 note 66. 

40 . Iowa.—Incorporated Town of 
Lamoni v. Smith, supra. 

47 . S.D.—Willsie v. Rapid Valley 
Horse-Ranch Co., 63 N.W. 646, 548, 

7 S.D. 114. 

20 C.J. p 1250 note 57. 

48. Ill.—Cream City Mirror Plate 
Co. V. Swedish Bldg. & Loan As¬ 
soc., 74 IlLApp. 362, 366. 

48 . CaL—Jackson v. Snow, '216 P. 

60, 62 , 62 CaLApP. 66. 


quires the pajrment of money to discharge, and that 
it is scarcely, if ever, used with reference to a re¬ 
striction, reservation, right of way, or other ease¬ 
ment.*^® It has been held synonymous with-"ob¬ 
struction,”5® and also has been distinguished there- 

from.5i 

Legal Sense 

While it has been said that the word has no tech¬ 
nical meaning,52 is not one of the terms of the law, 
and no definition of it will be found in the older 
books,53 yet it has also been said that it has now a 
fixed and definite meaningand within the pres¬ 
ent centurySS it has been defined to be every right 
to, or interest in, the land which may subsist in 
third persons, to the diminution of the value of the 
land, but consistent with the passing of the fee by 
the conveyanceanything that impairs the use or 

N.T.—Porster v. Scott. 32 N.E. 976, 
977, 136 N.Y. 677, 18 L R A. '543— 
Kleinberg v. Ratett, 232 N.Y.S. 
478, 483, 225 App.Div. 208. 

N.C.—Tucker v. Almond, 183 S.B. 
407, 409, 209 N.C. 333—-Watkins v. 
Simonds, 164 S.E. 363, 364, 202 N. 
C. 746, citing Corpus Joxls. 

Ohio.—Condorodis v. Klmg, 169 N.B. 

836, 838, 33 Ohio App. 452. 

Or.—Estep V. Bailey, 185 P. 227, 229. 
94 Or. 69. 

Pa.—In re Nimlet's Estate, 149 A. 
658, 661, 299 Pa 359—^In re Pusey's 
Estate. 149 A. 479, 481, 299 Pa. 5'25 
—Ritter V. Hill, 127 A, 455, 456, 
282 Pa. 115. 

Utah.—Boothe v. Wyatt. 183 P. 323, 
324, 54 Utah 550. 

20 C.J. p 1261 note 70. 

Generally accepted definition 
”This definition appears to have 
been extracted from the opinion by 
Parsons, C. J., In Prescott v. True¬ 
man, 4 2fass. 630, 3 Am.Dec. 246, 
and appears to have been since gen¬ 
erally accepted by the courts as a 
correct definition.”—^Jerome Hard¬ 
wood Lumber Co. v. Munsell, 275 S. 
W. 709, 710, 169 Ark. 201. 

Similarly expressed 

(1) Any interest in a third person 
consistent with a title In fee in the 
I grantee, if such outstanding interest 
injuriously affects the value of the 
property.—^Amore v. Falco, 169 A, 
323, 824, 54 R.I. 41. 

(•3) Any right or interest in land 
to the diminution of its value, but 
consistent with the free transfer of 
the fee.—^Hunt v. Bremer, 276 P. 964, 
965, 47 Idaho 490. 

(3) Any right to . . . lands 

which may subsist in third persons 
to the diminution of the vaK:e of 
the estate.—State v. Board of Comers 
of Cascade County, 296 P. 1, 13, 89 
Mont. 37. 

(4) Every right to, or Interest in, 
the land granted, to the dimmution 


50« Minn.—^Fox v. Winona,, 23 Minn. 
10 , 11 . 

61. Iowa.—Incorporated Town of 
Lamoni v. Smith, 251 N.W. 706, 
708, 217 Iowa 264. 

52. Ala.—^Tuskegee Land & Securi¬ 
ty Co. V. Birmmgham Realty Co., 
49 So. 378, 382, 161 Ala. 542, 23 
L.RA.,N.S., 992. 

Ark.—Jerome Hardware Lumber Co. 
V. Munsell, 575 S.W. 709, 710, 169 
Ark, 201. 

53. Al€L—Tuskegee Land & Security 
Co. V. Birmingham Realty Co., 49 
So. 378, ■38'2, 161 Ala. -542, 23 L.R. 
A.,N.S., 992. 

Pa.—Laflerty v. Milligan, 30 A. 1030, 
1031, 166 Pa. 534. 

Tex.—City of Dayton v. Allred, 68 

5. w,2d 172, 178, 128 Tex. -60, quot¬ 
ing Corpus Juris. 

64. Tex,—City of Dayton v. Allred, 
supra, quoting Corpus Juris. 

20 C.J. p 1250 note 69. 

55. Ala.—Tuskegee Land & Security 
Co. V. Birmingham Realty Co., 49 
So, 378, 383, 161 Ala.,.542, 23 L.R. 
A.,N.S., 992. 

Ark.—Jerome Hardwood Lumber Co. 
V. Munsell, 575 S.W. 709, 710, 169 
Ark. 201. 

68 . Ark.—Jerome Hardwood Lum¬ 
ber Co. V. MunselL supra. 

Idaho.—Fargo v. Bennett, 206 P. $92, 
693, 35 Idaho 359. 

Iowa.—^First Unitarian Society of 
Iowa City v. Citizens’ Savings & 
Trust Co., Iowa City, 145 N.W. 87, 
88, 182 Iowa 389. 

Kan.—Shunk v. Fuller, 236 P. 449, 
451, 118 Kan. 682. 

Minn.—State v. Anderson, 199 N.W. 

6, 8, 159 Minn. 245.. 

Neb.—Campagna v. Home Owners' 
Loan Corporation, 3 N.W.2d 750, 
751, 141 Neb. 429. 

N.M.—^Alamogordo Improvement Co. 
V. Prendergast, 91 P.2d 428, 433, 
43 N.M. 246, 152 A.L.R, 1277. 
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42 C.J.S. 


transfer of property or real estate n bnrden on 
lan<J, depreciative of its value, such as a lien, ease¬ 
ment, or servitude, which, although adverse to the 
interest of the landowner, does not conflict with his 
conveyance of the land in fee;5® a burden or charge 
on property an estate, interest, or right in lands, 


diminishing their value to the general owner; a 
paramount right in, or weight on, land which may 
lessen its value;®® a legal claim or lien on an es¬ 
tate, which may diminish its value.®! The defini¬ 
tions, substantially as given above, have received 
judicial approval.®^ 


of the value of the land, hut consist- , 
ent with the passing of the fee of I 
4t by the conveyance. 

D.C.—Miller v. Schwinn, 113 P.2d 
74S, T51, 72 APP.D.C. 282. 

Mass.—Prescott v. Trueman, 4 Mass. 
827, 829, 3 Ain.D. 248. 

<8) That which diminishes the 
value of the land, but is consistent 
with the power to convey the fee.— 
Johnson v. State, 175 N.T.S. 784. 785, 
188 APP.D1V. 33. 

57. Neb.—Campagna v. Home Own¬ 
ers’ Lioan Corporation, 300 N.W. 
894, 896, 140 Xeb. 572, quoting Cor¬ 
pus Juris. 

Ohio.—^Voytecek v. Peoples Savings 
Bank Co., 29 N.R2d 878, 378, 65 
Ohio App. 118, citing Corpus Jozls. 
S.D.—Willsie V. Eaj>id Valley Horse- 
Ranch Co., 83 N.W. 646, 548, 7 S. 
D. 114. 

Ter.—City of Dayton v. Allred, 88 S. 

W. 2d 172. 178, 123 Tex. 80, quoting 
Corpus Juris. 

ShntlSr’rty expressed 

(1) Any right existing in another 
to use the land or whereby the use 
by the owner is restricted 
AUl—^T uskegee Land & Security Co. 

V. Birmingham Realty Co., 49 So. 
378, 383, 161 Ala. 542, 23 L.R.A., 

X. S., 992. 

N.Y.—^Forster v. Scott, 32 N.E. 978, 
977, 138 N.T, 577, 18 L.RA. 543. 

<2) A condition which may work 
a forfeiture of an estate.—Jenks v. 
Ward, 4 Mete., Mass., 404, 413. 

(3) An embarrassment of an es¬ 
tate OP property so that it cannot be 
disposed of without being subject to 
it. 

Ga.—Helly v. Stephens, 39 Ga. 468, 
488. 

Ma—^Xewhall v. Union Mutual Fire 
Ins. Co., 52 Ma 180, 181. 

58. S.C—Morris v. Bain, 180 S.E. 
408, 208, 176 B-C. 310, 100 A.L.R. 
1189. 

Tex.—City of Dayton v. Allred, 68 S. 

W. 2d 172, 178, 123 Tex. 60, quoting 
Corpus Juris. 

39 CJ. p 1351 note 66. 
ghnilsir definltious 

(1) Any adverse right or privilege 
which curtails the full and exclusive 
^oyment of the land.—Friendly v. 
Ruflf, 120 P. 745, 746, 61 Or. 42. 

(2) IBvsry burden on an estate, or 

doud on tli^e title, such as a term for 
y^rs, or by copy of court 

roll.—Seit 2 dnger v. Weaver, l Rawle, 
Pa., 377,, 332. 

^ (3) A to ^ casement of any 


kind.—Mitchell v. Warner, 5 Conn. 
497, 527. 

(4) A weight on the land, which 
must lessen the value of it—Tuske- 
gee Land A Security Co. v. Birming¬ 
ham Realty Co., 49 So. 378, 383, 161 
Ala. 542, 23 L.R..A,X.S., 992—20 C. 
J. p 1252 note SO. 

59. U.S.—In re Big Blue Mining Co., 
D.C.Cal.. 18 FSupp. 50, 52. 

Ariz.—^Hartford Fire Insurance Co. 

V. Jones, '250 P. 248, 251, 31 Ariz. 3. 
Minn.—Carver v. Lane, 190 N.W. 68, 

69. 153 Minn. 203. 

Mont—State v. Board of Com’rs of 
Cascade County, 298 P. 1, 12, 89 
Mont. 37. 

Tex.—City of Dayton v. Allred, 68 S. 

W. 2d 172, 17S, 123 Tex. 60, quoting 
CozpTis Juris. 

Utah.—Minersville Reservoir & Ir¬ 
rigation Go. V. Rocky Ford Irriga¬ 
tion Co., 61 P.2d 605, 611, -00 Utah 
283. 

20 C.J. p 1251 note 84. 

Siinilaxly axpressed 

(1) Anything which constitutes a 
burden on the title. 

Mass,—Clark v. Swift, 3 Mete. 390, 
393. 

Mich.—^Post V. Campau, 3 N.W. 272, 
274, 4*2 Mich. 90. 

(2) Anything which constitutes a 
cloud on the title or burden or 
charge on the real estate itself.— 
Voytecek v. Peoples Savings Bank 
Co., 29 N.H 2d 376, 378, 65 Ohio Ajpp. 
118, citing Corpus Juris. 

(3) A burden or claim upon prop¬ 
erty; a mortgage.—State v. Board of 
Oom’rs of Cascade County, 296 P. I, 
13, 89 Mont. 37. 

(4) A liability resting on an es- 
! tate.—Campbell v. Hamilton Mut 

Ins. Co., 51 Me. 69, 73, 

(5) The word has reference to 
! something that incumbers or bur¬ 
dens a legal title,—^Dyer v. Scott, 149 

I N.H. 148, 147, 253 Mass. 430. 
eo. N.M.—Alamogordo Imp. Co. v. 

I Prendergast, 91 P.2d 428, 433, 43 
j N.M. 245, 122 A.D.R. 1277. 

' Tex.—Gulf Production Co. v. Conti- 
! nental Oil Co., 13*2 S.W.2d 563, .666 
I —City of Dayton v. Allred, 88 S. 

I W.2d 172, 178, 128 Tex. 60, quoting 
I Coipns Juris—Thomson v. Liocke, 
1 S.W. 112, 114, 66 Tex, 883. 
Similarly ezpn«sed 

(1) A right to, or an interest in, 
an estate to the diminution of its 
value; a paramount claim or inter¬ 
est resting as a charge on land.— 
Bier t. Walbaum, 131 A. 888, 889, 
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102 N.JLaw 433—Mines v. Kromo- 
color. Inc., 7 A.2d 404,. 406. 125 N.J. 
Eq. 439—Garber v Stern, 135 A. 550, 
551, 100 N.J.Eq. 470. 

(2) An interest in or right to some 
profit, dominion, or lawful use out 
of or over the land and of necessity 
a burden on the estate granted 
which diminishes the full measure 
of Its enjoyment or renders it less 
useful or less salable.—^Bailey v. 
Levy, 104 So. 415, 416, 213 Ala. 80. 
eL Ariz.—^Hartford Fire Insurance 
Co. V, Jones, 250 P. 24*8, i251, 31 
Ariz. 8. 

Mont.—State v. Board of Com*rs of 
Cascade County, 296 P. 1, 12, 89 
Mont 37. 

Tex.—City of Dayton v. Allred, 68 
S.W.2d 172, 178, 123 Tex. 60, quot¬ 
ing corpus JiLzis. 

20 CJ. p 1251 note 89. 

Similar definitions 

(1) A claim, lien, charge, or lia¬ 
bility attached to and binding real 
property.—^Tucker v. Almond, 188 S. 
B. 407, 409, 209 N.C. 333. 

(2) A claim or lien on property.— 
Fitzgerald v. Atlanta Home Ins. Co., 
70 N.T.S. 652, 556, 61 App.Dlv. 350. 

(3) A legal claim on an estate for 
the discharge of which the estate is 
liable.—^Kelly v. Stephens, 39 Ga. 
466, 468. 

(4) A lien or charge on land which 
binds it for the payment of a debt 
Colo.—Spangler v. Sanborn, 43 P. 

906, 907, 7 Colo.App. 102. 

N.M.—City of Albuquerque v. Middle 
Rio Grande Conservancy Dlst, 116 
P.2d 66, 71. 46 N.M. 313. 

(5) An Incumbrance means the 
putting of property in pledge for the 
payment of money.—Shepherd v. 
Paul A. Hauser, Inc., 32 P.2d 149, 
150, 138 Cal.App. 884. 

(6) Encumbrances on lands are 
liens which, proprio vigore, bind the 
realty; which fasten on and follow 
it into the hands of all purchasers, 
who take it with notice of their ex¬ 
istence; and which may be enforced 
by a sale of the property. They are 
called ‘‘encumbrances’* because they 
rest as a burden on the title until 
they are removed by payment or re¬ 
lease.—Gordon v. McCulloch, 7 A. 
457, 458, 68 Md. 345. 

62. Corpus Juris defluitiou. ap¬ 
proved 

After quoting the entire definition 
of “incumbrance," in the legal sense, 
as given in 20 C.J. p 1250 note 59-p 
1252 note 88, the court added: “'I'he 



42 C.J.S. 


INCVMBRA2JCE OR ENCUMBRANCE 


Encumbrances may be created by contract, or ac¬ 
quired in pursuance of some statute and gener¬ 
ally they are of two kinds; (1) Those which affect 
the title. (2) Those which affect only the physi¬ 
cal condition of the property. A mortgage or oth¬ 
er lien is a fair illustration of the former; a pub¬ 
lic road or a right of way of the latter.®^ As ap¬ 
plied to land or an estate in land, the term implies 
or requires the existence of a legal claim,66 and it 


may fairly include whatever charges, burdens, ob¬ 
structs, or impairs its use, or prevents or impedes 
its transfer,®® regardless of the extent or amount of 
the diminution of value occasioned thereby.®"^ The 
following notes contain some specific examples of 
what the term has been held to include,®® and not 
to include.®® 

Under particular circumstances, "incumbrance^' 
has been held equivalent to, or synonymous with, 


above definitions have received the 
approval of the courts of last resort 
througrhout this country. In support 
of this proposition we refer to the 
numerous annotations contained in 
20 C.J. supra.'*—City of Dayton v. 
Allred, 68 S.W.2d 172, 178, 123 Tex. 
60. 

6S. Tex.—City of Dayton v. Allred, 
•68 S.W.2d 172, 178, 123 Tex. 60, 
quoting CorpTis Juris. 

The lien of aa attachlJig creditor 
is an encumbrance, equally with a 
mortgage.—Spangler v. Sanborn, 43 
P. 905, 907, 7 Colo.App. 102. 

64. Fla.—^Van Ness v. Royal Phos¬ 
phate Co., 53 So. 381, 383, 60 Fla. 
■284, 30 D.R.A.,N.S., 833, Ann.Cas. 
1912C 647. 

Tex.—City of Dayton v. Allred, 68 
S.W.2d 172, 178, 123 Tex. 60, quot¬ 
ing Corpus Juris. 

20 CJ. p 1252 notes 83-85. 

Bffeot 

Where encumbrances of the form¬ 
er class exist, a convenant referred 
to, under all the authorities, is bro¬ 
ken the instant it is made, and It is 
of no importance that the grantee 
had notice of them when he took the 
title. Such encumbrances are usual¬ 
ly of a temporary character and ca¬ 
pable of removal. Where, however, 
there is a servitude imposed on the 
land which is visible to the eye, and 
which affects not the title, but the I 
physical condition of the property, a 
different rule prevails. 

Pa.—^Memmert v. McKeen, 4 A. 542, 
544, 112 Pa. 315. 

Tex.—City of Dayton v. Allred, 68 S. 
W.2d 172, 178, 123 Tex. 60, quoting 
Corpus Juris. • 

See also the C J.S. titles Covenants 
S§ 98—107; Easements §$ 23-'29; 
and Vendor and Purchaser $S 201— 
207, also .66 C.J. p 901 note 25-p 
937 note 9. 

65. N.J.—Steo V. Weigang, Sup., 179 
A. -378, 379, citing Corpus Juris. 

68 . Ala.—^Tuskegee Land & Security 
Co. V. Birmingham Realty Co., 49 
So. 378, 383, 161 Ala. 542, >23 L.R. 
A., N.S., 992. 

Neb.—Campagna v. Home Owners’ 
Loan Corporation, 300 N.W. 894, 
896,'140 Neb. 572, quoting XTOxpiui 
Juris. 


N.T.—^Anonymous, 2 Abb.N.Cas. 56, 
63. 

Similarly expressed. 

(1) Anything that impairs the 
use or transfer of, or burdens the 
title to, such estate held to be an in¬ 
cumbrance.—^Minez v. Kromocolor, 
Inc., 7 A.2d 404, 405, 125 N.J.Eq. 439. 

(2) **The term 'Incumbrances’ in¬ 
cludes mortgages and all liens upon 
an estate which may diminish its 
value.”—Short v. EArnop, 27*5 P. *278, 
280, 84 Mont. 276. 

67- Minn.—^Mackey v. Harmon, 24 
N.W. 702, 704, 34 Minn. 168. 

20 C.J. p 1251 note 66 [a], 

68. field to iuoliide 

(1) Building restrictions. 

N.T.—^Roberts v. Levy, 3 Abb.Pr., 
N.S., 311, 316. 

Pa.—Batley v. Foerderer, 29 A. 868, 
870, 162 Pa. 460. 

■20 O.J. p 1251 note 67 [c]. 

See also the C.J.S. title Vendor and 
Purchaser 4 204, and 66 C.J. p 909 
note 96-p 914 note 59. 

(2) Easement for streets and al¬ 
leys.—Shaw V. Morrison, Tex.Civ. 
App., 14 S.W.'2d 963, 955. 

(3) Easements of various kinds.— 
Huyck V. Andrews, 20 N.B. 581, 113 
N.T. 81, 86, 3 L.R.A, 789, 10 Am. 
S,R. 432—20 C.J. p 1252 note 79 [a]. 

(4) General taxes.—North Spo¬ 
kane Irr. Dist No. 8 v. Spokane 
County, 22 P.2d 990, 173 Wash. 281. 

(5) Ground rents.—^Amd v. Lerch, 
159 A. 587, 589, 1'62 Md. 318. 

(6) Inchoate, or unassigned, dower 
interest.—^Lafferty v. Milligan, 80 A. 
1030, 1031, 166 Pa. 684—20 C.J. p 
1250 note 62 [b]. 

(7) Judgments or judgment aliens. 
—^Tucker v. Almond, 183 S.B. 407, 
409, 209 N.C. 333—20 C.J. p 1260 
note 62 [c]. 

<S) Leases. 

Md.—Arnd v. Lerch, 159 A. 687, 689, 
162 Md. 318. 

Wash.—Central Bldg. Co. v. Key¬ 
stone Shares Corporation, 56 P.2d 
697, 698, 186 Wash. 646. 

20 C.J. p 1251 note 66 [a]. 

(9) Medhanfc'a llen,-^Bfedmbn v, 
Phoenix F. Ins. Co., 8‘N.W: 229, 

51 Wis. 298, 302, 87 AxmR. 830. 

(10 Mortgages.—Clinton v. West- 
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brook, 38 Conn. 9, 14—20 C.J. p 1250 
note 62 [d]. 

(11) A paramount outstanding 
title.—^Morris v. Short Tex.Civ.App., 
161 S.W. 633, 63S. 

(12) Public town way over land 
conveyed.—^Kellogg v. Ingersoll, 2 
Mass. 97, 101. 

(13) Railroad right of way over 
land.—^Farrington v. Tourtelott, C.C. 
Mo.. 39 F. 738, 740. 

(14) Taxes and special assess¬ 
ments.—Gotthelf v. Stranahan, 34 N. 
B. 286, 288, 138 N.T. 345, 20 L.R.A. 
456—20 C.J. p 1261 note 67 [d]. See 
also the C J.S. title Vendor and Pur¬ 
chaser § 290, and 66 C.J. p 1045 note 
16-p 1047 note 45. 

(16) Unpaid taxes.—Cochran v. 
Guild, 106 Mass. 29, 8 Am.R. 296— 
20 C.J. p 1251 note 67 [b]. 

69. Bleld not to inOlude 

(1) An adverse equitable claim to 
land, unknown to the general owner. 
—Marple v. Scott 41 Ill. 60, 60, 61. 

(2) Bond for the conveyance of 
land where the agreed time has ex¬ 
pired.—^Newhall v. Union MuL F. 
Ins. Co., 62 Me. 180, 181. 

(3) A dormant judgment—C9na- 
pagna v. Home Owners’ Loan Ck>rpo- 
ration, 8 N.W.2d 760, 761, 141 Neb. 
429. 

(4) An Instrument or a judicial 
proceeding whose effect Is to convey 
the whole estate absolutely, such as 
the filing of a voluntary proceeding 
in bankruptcy.—^Ktts v. Custer Slide 
Mining & Development Co., C.C.A. 
Colo., 266 F. 864, 866. 

(5) A judgment against an ad¬ 
ministrator.—Tucker v. Almond, 183 
S.E, 407, 409, 209 N.C. 333. 

(6) Party wall contracts or elu»8- 
ments see the C.J.S. title Vendor 
and Purchaser § 206, also 66 C.J. p 
917 note 98-p 918 note 9. 

(7) Siinple contracts of a grantor 
to pay another for professional serv¬ 
ices held not "encumbrances” since 
they neither bind the grrantor’s real¬ 
tor /sior constitute liens which fol¬ 
low the property.—Gordon v. Mc- 
CuUoh, 7 A. 467, 66 Md.. 246. 

(8) Unsecured claims.—^Dlsher v. 
Dlsher, Ohio App., 35 N.E.2d 682,'684.' 
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‘^cloud upon ^‘interest,”'^1 and “lien” see the 

C.J.S. title Liens § 1, also 37 C.J. p 310 note 72. 
It has b3en compared with, or distinguished from, 
“claim to property” see 14 C.J.S. p 1187 note 52, 
and “lien” see the C.J.S. title Liens § 1. 

hlore specific applications or definitions of the 
term, and discussion of the principles governing, or 
applicable to, encumbrances may be found in such 
C.J.S. titles as Attachment §§ 254, 255; Bank¬ 
ruptcy § 311; Chattel Mortgages §§ 1, 82, 142, 143, 
289-310; Contracts § 304 note 43; Covenants §§ 
42-44, 96-107; Dower § 42; Easements § 1; Ex¬ 
ecutions §§ 123-131; Executors and Administrators 
§§ 4, 261-264, 461 d, 548 f, 601 c, 638, 866 notes 
26-32; Exemptions §§ 93-106; Homesteads §§ 107, 
112, 123 et seq; Husband and Wife §§ 19, 34, 196, 
287, 342-360, 533; Insurance, also 26 C.J. p 183 
note 92-p 187 note 71, p 243 note 18-p 247 note 91; 
Judgments § 454 et seq, also 34 C.J. p 567 note 72 
et seq; Liens § 1, also 37 C.J. p 306 notes 5-12, p 
308 notes 36-43, and p 311 notes 86-97; Mechan¬ 
ics^ Liens § 1, also 40 C.J. p 40 note 12-p 41 note 
41; Mortgages §§ 1-8, 208 et seq, also 41 C.J. p 
273 note 1-p 285 note 75, p 501 note 97 et seq; and 
Vendor and Purchaser §§ 201-207, 289, 290, also 
66 C.J. p 901 note 25-p 937 note 9, p 1043 note 99- 
p 1047 note 45. For references to other specific ap¬ 


plications consult the Descriptive-Word Index sub 
verbo “liens and Encumbrances.” 

Phrases employing the word are set out in the 
note.72 

INGX7MBBANCEB or BNCUMBEAHOEE. The 

holder of an encumbrance the holder of a lien 

or charge on land, which binds it fer the payment 
of a debt;74 one who has an encumbrance or legal 
claim on or against an estate;*^® the person who 
has actually a charge on land.*^® The term, howev¬ 
er, may also be employed as referring to the one 
who places a charge on his interest in realty.77 

It has been compared with, or distinguished from, 
“creditor” see 21 C.J.S. p 1052 note 46. 

Phrases employing the word are set out in the 
noteJ^ 

IHCnB. To assume, contract for, or become liable 
or subject to through one^s own action;*^® to be¬ 
come liable for or subject to;^® to bring on; to 
occasion or cause to bring on oneself indirectly 
by some act;®^ to render liable or subject to;88 but 
in a less common use, according to its Latin deriva¬ 
tion, it means to run into; and is sometimes used 
in the sense of meeting with, of being exposed to, 


TO. Tex.—Thomson v. X^ocke, 1 S.W. 
112, 66 Tex. 383. 

71. Tex.—Caddo Holding Corpora¬ 
tion V. Morrow, Civ.App., 41 S.W. 
2d 92, 94. 

72. Phrases constraed 

(1) “Chargre, Incumbrance, or 
lien."—^Ryan v. Domestic Realty Co., 
147 N.T.S. 974, 85 Mlsc. 449. 

(2) "Erection and incumbrances.” 
—Ackerman v. True, 66 N.T.S. 140, 
143, 31 Misc. 597. 

(3) "Incumbrances and obstruc¬ 
tions to be removed by contractor at 
his own expense.”—^Thilemann v. 
New Tork, 81 N.Y.S. 773, 777, 82 App. 
Dlv. 136. 

(4) "Mesne encumbrance or incum¬ 
brance,” an Intermediate charge, bur¬ 
den, or liability; an incumbrance 
which has been created or has at¬ 
tached to property between two giv- 
^eq periods.—^Black LuD. 

73. N.M.—City of Albuquerque v. 
Middle Rio Grande Conservancy 
Dist, 116 F.2d 66, 71, 46 N.M. 313. 

N.C.—^Tucker v. Almond, 183 S.E. 

407, 409, 209 N.C. 333. 

74L Colo.—^Thatcher v. Valentine, 43 
P, 1031* 1034, 22 Colo. 201—Spang¬ 
ler V. Sanbowi. 48 P. 906, 907, 7 
Colo.App. 102. 

75. U.SL—^Ih re Big Blue Mining 
Co., D.C.Cal.. 16 PySupp. 60, 62. 
N.M.—City of Albuquerque v. Middle 


Rio Grande Conservancy Dist, 116 
P,2d 66, 71, 45 N.M. 318. 

Wash.—^North Spokane Irr. Dist. No. 
8 v. Spokane County, 22 P.2d 990, 
173 Wash, 281. 

20 C.J. p 1252 note 90, p. 1253 note 
91. 

73. Eng.—^In re Strafford, 1896, 1 
Ch. 236, 239. 

77. S.D.—Willsle V. Rapid Valley 
Horse-Ranch Co., 63 N.W. 646, 648, 
7 SD. 114. 

78. Phrases constraed 

I (1) "Incumbrancer In good faith.” 

* —Worley v. Metropolitan Motor Car 
Co., 130 P. 107, 109, 72 Wash. 243. 

(2) "Junior encumbrancer.”—^Mc- 
Niece v. Eliason, 27 A. 940, 941, 78 
Md. 168. See also 21 C.J.S. p 1053 
note 66, as not including a general 
creditor. 

(3) "Mortgagee, or other incum¬ 
brancer.”—Stockwell V. Barntim, 94 
P. 400, 401, 7 Cal.App. 413. 

(4) "Purchaser, payee, or incum¬ 
brancer,”—Butcher V. Stead, L. R. 
7 H. L. 839, 846. 

79. N.T.—People v. Lyon, 136 N.T.S. 
634, 687, 77 Mlsc. 377. 

N.D.—^Marks v. City of Mandan, 296 
N.W. 39, 62, 70 N.D. 474. quotmg 
Corpus Juris. 

80. U.S.—Ox Fibre Brush Co. v. 
Blair, C.C.A., 82 F.2d 42, 47. 
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Cal.—Weinberg Co. v. Heller, 239 P 
358, 363, 73 Cal.App. 769. 

Ill.—Hall V. Cook County, 196 N.B. 
54, 369 Ill. 628. 

Mont.—Great Western Oil Co. v. 
Lewistown Oil St Refining Co., 6 P. 
2d 863, 866, 91 Mont 146. 

N.D.—^Marks v. City of Mandan, 296 
N.W. 39, 62, 70 N.D. 474, quoting 
Corpus Juris. 

Or.—^Earle v. Holman, 61 P.2d 1242, 
1252, 164 Or. 678. 

81 C.J, p 410 notes 20, 21. 

Similarly es^ressed 
To become liable to something.— 
Seabright Woven Felt Co. v. Ham, 
D.C.Me., 38 F.2d 114, 116. 

81. N.D.—^Marks v. City of Mandan, 
J196 N.W. 39, 52, 70 N.D. 474, quot¬ 
ing Corpus Juris. 

31*C.J. p 410 notes 22, 23. 

82. TJ.S,—Seabright Woven Felt Co. 
V. Ham, D.C.Me., 38 F.2d 114, 116. 

83. Cal—Weinberg Co., v. Heller, 
239 P. 368, 863, 78 Cal.App. 769. 

N.D.—Marks v. City of Mandan, 296 
N.W. 39. 62, 70 N.D. 474, quoting 
Corpus Juris. 

Okt—^Indian Terr. Bank v. Eckles, 91 
P. 696, 697, 19 OkL 169. 

Or.—^E3arle v. Holman, 61 P.2d 1242, 
1262, 164 Or. 678. 

Similarly expressed 
To render liable to something.— 
Earle v. Holman, 61 P.2d 1242, 1252, 
164 Or. 678. 



42 C.J.S. 


INCUR’-INCURBAMENTUM 


of being liable to.^^ The -word refers to an exist¬ 
ing or present liability, not to a liability due in the 
future ;S5 and to a completed state of things rath¬ 
er than to an inchoate condition.S6 

It has been held equivalent to “create” see 21 C.J. 
S. p 1038 note 32; and has been compared with, or 
distinguished from, “contraet.”^? 

Incurred. It is a word denoting the past tense, 
and defined as meaning became liable for,89 that is, 
became a liabilitybrought on; caused; occa¬ 
sioned brought on himself. ^2 term may be 

I'sed in the sense of “contracted ^^subsequently 
incurred,”24 but in a broader sense it means more 
and embraces a different class of liabilities or ob¬ 
ligations from those contracted.^s 

It has been held equivalent to “expended” see 35 
C.J.S. p 206 note 99; and has been compared with 
“accrued” see 1 C.J.S. p 763 note 65. 


Phrases employing the word are listed in the 
noto.26 Other phrases as to which mere* recent ad¬ 
judications have not been found see 31 C.J. p 410 
notes 30—48. 

INCTJItABIiE. The term may be axiplied to both 
patients and disease; and has been defined gener¬ 
ally as meaning beyond the power of skill or medi¬ 
cine; not curable; not susceptible of cure;^>7 more 
specifically, as meaning permanently and totally dis¬ 
abled, in so far as can be determined by human tes¬ 
timony and human knowledge and it has been 
said that the courts will call that incurable which 
the present stage of knowledge so pronounces.29 

It is not synonymous with “chronic” see 14 C.J.S. 
p 1116 note 12. 

INGUBrBA METQ'TUM. Law Latin, the liability to a 
fine, penalty, or amercement.^ 


84. Ensr.—^Rajsanjl Masludin, L. 
R. 14 Indian App. 89, 100. 

85. Ill.—^Hall V. Cook County, 195 
N.E. 54. 62. 359 HI. 528. 

86. ''IS’aitlier in legral plmusei nor 
common parlance, is the word ^meur’ 
used to sig'nify an inchoate or in¬ 
complete condition. It has reference 
to a state of things already passed 
and fulfilled. To incur a debt, or 
incur a responsibility, or incur loss, 
&c,. is to have become absolutely 
liable in that behalf.'*—The Princess 
of Orange, D.C.N.T., 19 P,Cas.No.ll,- 
481. 

87. Distinction lUnstrated 

(1) “Men 'contract' debts, they 'in¬ 
cur* liabilities. In the one case they 
act affirmatively, in the other the 
liability is incurred or cast upon 
them by act or operation of law.*’— 
Crandall v. Bryan, 5 Abb.Pr, (N. T.) 
162, 169, 15 How.Pr. 48, 55—31 C.J. 
p 410 note 19 [a] (1). 

(2) “Incur’* means something be¬ 
yond contracts, something not em¬ 
braced within the word “debt” 

Cal.—^Weinberg Co. v. Heller, 289 P. 

368, 363, 73 Cal.App. 769. 

N.D.—Marks v. City of Mandan, 296 
N.W. 39, 52, 70 N.D. 474. 

Okl.—^Indian Terr. Bank v. Eckles, 
91 P. 696, 697, 19 Okl. 169. 

88. Ill.—Hall V. Cook County. 196 N. 
E. 54, 62. 359 Ill. 528. . 

N.T.—Matter of McElheny, 86 N.T.S. 
226, 830, 91 App.Div. 131. 

89. Mont—Great Western Oil Co. v. 
Lewiston Oil & Refining Co... 6 P. 
2d 863, 866, 91 Mont 146. 

Xn connection with mediocj expens¬ 
es the term means to become liable I 
for.—^Bartlett v. Vanover, 86 S.W.2d 
1020. 1021, 260 Ky. 839. 
sa U.S.—Beabrlght Woven Felt Co.‘ 
V. Ham, D:O.M'6., 38 P.2d 114,'^16.* 


91. Okl.—Indian Terr. Bank v. 
Eckles, 91 P. 695. 697, 19 Okl. 169. 

Tex.—^Ashe v. Toungst S S.W. 454, 
68 Tex. 123, 126. 

92. N.Y.—^Deyo v. Stewart 4 Den. 
101, 103. 

Okl.—Indian Terr. Bank v. Eckles, 
91 P. 696, 697, 19 Okl. 169. 

93. U.S.—Chase v. Curtis, N.Y., 5 S. 
Ct 654, 559, 113 U.S. 462, 28 L.Bd. 
1038. 

31 C.J. p 410 note 28. 

94. Minn.—^Brown v. Hughes, 94 N. 
W. 438, 439. 89 Minn. 160. 

95. N.D.—Marks v. City of Mandan, 
296 N.W. 39, 62, 70 N.D. 474. 

98. Phrases constmed 

(1) “Debt incurred,** after named 
date held inapplicable to a judgment 
obtained after the date named, on an 
action instituted before that date.— 
Knight V. Whitman, 6 Bush (Ky.) 
51, 53, 99 Am.D. 652. 

(2) “Expenses incurred.**—Great 
Western Oil Co. v. Lewistown Oil & 
Refining Co., 6 P.2d 863, 865, 866, 91 
Miont 146—31 C.J. p 410 note 33. 

(3) “Incur any indebtedness,** as 
synonymous with “create any debt 
or debts** see 21 C.J.S. p 1038 note 40. 

(4) “Incur indebtedness or liabil¬ 
ity,** as distinguished from “bor¬ 
row money** see 11 C.J.S. p 527 note 
47. 

(6) “Incur liability,’* as compared 
with “contract a debt’* see 17 C.J.S. 
p 290 note 11. 

(6) “Incurred obligation,** as syn¬ 
onymous with “contracted debt*' see 
26 C.J.S. p 12 note 54. 

(7) “Incurred risk** defined, and 
distinguished from “contributory 
negligence and “assumed risk" see 
the C.J.S. title Negligence 5 174, al- 
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SO 45 C.J. p 1043 note 63-p 1044 
note 77. 

(8) “Paid or incurred.”—Seabright 
Woven Felt Co. v. Ham, D.C.Me., 38 
R2d 114, 115. 

97. Okl.—^Freeman v. State Bd. of 
Medical Examiners. 154 P. 56, 58. 
64 Okl. 631, L.R.A.1916D 436. 
O&uses and degress of inourabiUty 
/ “An infirmity is incurable either 
by its nature or by the progress it 
has made, or by the ignorance of the 
physician. When an infirmity re¬ 
sults from the injury of one of the 
organs necessary to life, as the 
brain, the heart, or the lungs, it is, 
and always will be, incurable by its 
natura It is also said, though not 
very correctly, to he Incurable by 
its nature, when the healing art has 
no remedy to cure IL . . . When 

an infirmity, curable by its nature, 
has been neglected or ill-treated in 
its beginning. It reaches a stage 
where it ceases to be curable, and is 
said to be incurable by the progress 
it has made. When the infirmity is 
such that the physician called to heal 
it is ignorant of the means of cure, 
it is said to be incurable by the 
ignorance of the physician. Out of 
these three classes of Incurable in¬ 
firmities, the law gives the redhibi¬ 
tory action, in the case of those 
which are Incurable by their nature.” 
—St Romes v. Por4, 10 Mart (La.) 
203, 205. 

98* S.C,—^Austell V. Volunteer State 
Life Ina Co.. 170 S.E. 776, 778, 170 
S.a 439. 

9^ Wash.—State Board of Medical 
Examiners v. Jordan, 158 P. 982, 
'986, 92 Wash. 234. 

X. Black L.D. 
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W OUSTODIA LEGIS. See 25 C.J.S. p 68 note 54 
-p 69 note 69. 

INI). See Abbreviations 1 C.J.S. p 276 note 5. 

INDE. Latin, thence; thenceforth; thereof; there¬ 
upon; for that cause.2 

INDEBIIK). In Spanish lavr, that which is not due, 
or something undue.^ 

INDEBITATTJS. In law Latin "indebted.”^ 

INDEBITATUS ASSUMPSIT. See Assumpsit, Ac¬ 
tion of § 2. 

INDEBin SOLUTIO. Latin, in the civil and 
Scotch law, a payment of what is not due.5 

INDEBITUM. Latin, in the civil law, not due or 
owing; also undue.^ 

INDEBTED. A broad word^ which has not ac¬ 
quired a technical signification.^ The term may be 
applied to a person when he enters into an obli¬ 
gation to pay another;^ and, although it means that 


a complete and absolute liability exists,^® it does 
not necessarily mean that such liability has ma¬ 
tured,but, depending on the circumstances, a debt 
presently payable may be implied,^2 for in constru¬ 
ing the word the whole context must be looked to to 
interpret its meaning.^S As defined generally, it 
may mean beholden being in debt, or having in¬ 
curred a debt;i5 in debt; being under obligation; 
brought into debt; held to payment or requital 
owing the owing of a sum of money on a con¬ 
tract or agreement;IS placed under obligation for 
something received, for which restitution or grati¬ 
tude is due.19 

More specifically, however, according to the com¬ 
mon legal acceptation of the term, it means indebt¬ 
ed according to law, justly indebted, or legally in- 
debted.20 

The term has been held equivalent to, or synony¬ 
mous with, “due” see 28 C.J.S. p 575 note 1, and 
“owing.”^^ It has been compared with, or distin¬ 
guished from, “due” see 28 C.J.S. p 575 note 7. 

“Indebted to/' When followed by the name of the 
person or entity to whom the debt is due, the phrase 
has been construed as embracing all debts.22 


a. Black L.l>. 

3. Bscriche Diccionario. 

4. Black UB. 
agtmqLtaftm iadakitatiui 

Never indebted. The title of the 
plea substituted in England for nil 
debet.—^Black Li.D. 

5. Black IkD. 

Beoovery of Bun paid 

When made through ignorance or 
by mistake, the amount paid might 
be recovered back by an action 
termed **conditlo indebiti.”—^Black L. 
D. 

q. Black LkD. 

7. Pa.—^New York Nat. Bank v. Ro¬ 
chester Tumbler Co.. 33 A. 748. 749. 
172 Pa. 614. 

B. Mont.—^Parbo v. School Dist No. 
1 of Toole County, 28 P.2d 455, 458, 
95 Mont. 531. 

Pa.—Grant v. Mechanics* Bank. 15 
Serg. & R. 140. 142. 

9. Iowa.—^Brown v. Cairns. 77 N.W. 
478, 480, 107 Iowa 727—Scott v. 
Davenport. 34 Iowa 208. 213. 

10. Cal.—^Provident Mut. Building- 
Loan Assoc. V. Davis. 76 P. 1034, 
1035, 143 CaL 253—Union Oil Co. 

,of California v. Basalt Rock Co.. 
^ ,'86 P.2d 139, 141, SO Cal.App.2d 317. 

IL Cal,—Provident Mut Building- 
Loan Assoc. V. Davis. 76 P. 1034, 
1086, 148 Cat 258. 

’19. Wls.—Blutts V. Chafee, 4 N.W. 

763, 764, 48 Wls.'’617. 

91 C.J. p 411 note 8L' ‘ 


Snffioleiitlar eapresses matured debt 

A complaint which avers that the 
defendant is “indebted** to the plain¬ 
tiff is sufficient, as implying a pres¬ 
ent. matured indebtedness: that is. 
one due and unpaid.—^Alburn v. 
Burge. 117 N.B. 257, 186 Ind. 559— 
Jaqua v. Shewalter, 37 N.B. 1072, 10 
Ind.App. 234. 

13. Md.—Wilson v. Wilson, 8 Gill 
192, 194, 50 Am.D. 685. 

W.Va.—^Allison v. Chester, 72 S,B. 
472, 474, 69 W.Va. 633, 37 L.R.A.. 
N.S.. 1042, Ann,Cas.l913B 1174. 
Dependent on context 

(1) “Indebted* is. it is true, a 
word of large import, but may, if 
the subject require it, be properly 
: restricted to a debt actually due; on 
the contrary, if the subject requires 
it, it may include debts contracted, 
but not actually due.*’—Grant v. Me¬ 
chanics’ Bank of Philadelphia, 15 
Serg. & R., Pa., 140, 142. 

(2) It may imply a sum of money 
which one has contracted to pay to 
another, and may be applied to debts 
which are to become due as well as 
to those which are actually due.— 
St. Louis Perpetual Ins. Co. v. Good- 
fellow, 9 Mo. 149, 164—31 C.J. p 411 
note 78. 

14. Neb.—Chicago. St P.. M. & O. B. 
Co. V. Lundstrom, 20 N.W, 198, 199, 
16 Neb. 254, 49 Am.R. 718. 

15. N.M.—Sierra County v. Dona 
Ana County, 21 P. 83, 84, 5 N.M. 
190. 

S.C.—^Miller v. George, 9 S.B. 659, 
, 660, 30 ac. 526. 
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Similarly expressed 

(1) Having contracted or incurred 
a debt—^Merriman v. Swift Tex. 
Clv-App., 204 S.W. 775, 776. 

(2) Placed in debt—Chicago, St 
P., M. & O. R. Co. V. Lundstrom. 20 
N.W. 198, 199, 16 Neb. 264, 49 Am.R. 
718. 

la Ark.—^Walton v. Arkansas Const. 
Commission, 80 S.W.2d 927, 929, 
190 Ark. 775. 

Iowa.—Jewell v. Nuhn, 166 N.W. 174, 
177, 173 Iowa 112, Ann.Cas.l918D 
356. 

Mont—State v. Board of Trustees of 
Missoula County High School, 7 
P.2d 643, 545, 91 Mont 300. 
Nob.—Chicago, St P., M. & O. R. Co. 
V. Lundstrom, 20 N.W. 198, 199, 16 
Neb. 254, 49 Am.R. 718. 

17. La.—^Tulame Impr. Co. v. W. B. 
Green Photo Supply Co., 50 So. 
601, 602, 124 La. 619. 

31 C.J. p 411 note 70. 

13. Mich.—^Roelofson v. Hatch. S 
Mich. 277, 279. 

19- Iowa.—Jewell v. Nuhn, 155 N. 
E. 174. 177, 173 Iowa 112, Ann.Cas. 
19;8D 856. 

2(K Mo.—^Livengood v. Shaw, 10 Mo. 
273, 276. 

Tex.—Kennedy v. Morrison, 31 Tex. 
207, 218. 

21. Wis.—^Trowbridge v. Sickler, 42 
Wis. 417, 420. 

22. Ark.—Jones v. Buzzard, 2 Ark. 
415, 447. 

Pa.—Sewall V, Lancaster Bank, 17 
Serg; & R. 285, 286^Rogers ▼. 
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Other phrases as to which more recent adjudica^ 
tions have not been found are set out in 31 C.J. p 
411 notes 82—88. 

INDEBTEDNESS. 

In General 

Judicial definitions of the term "indebtedness^’ 
are numerous, and they must be read in connection 
with the facts out of which their necessity arises, 
for, although the term has been said to have a fixed 
and well understood meaning, it is a wide term of 
large meaning, 23 and it must be construed in every 
case in accord with its context.24 The term ordi¬ 
narily, or primarily, may be defined as meaning the 
condition of owing money;25 the state of being in¬ 


debted,25 without regard to the ability or inability 
of the debtor to pay the debt;27 the state of being 
by voluntary obligation, express or implied, under 
legal liability to pay in the present or at some fu¬ 
ture time for something already received, or for 
something yet to be furnished or rendered ;23 and 
in this sense implies or requires the existence of an 
actual liability or a legal obligation.23 The term 
also indicates or refers to amount,30 and may then 
be defined as meaning the amount owed;3l a sum 
owed or owing;32 the sum owed, hence debts col¬ 
lectively ;33 whatever one owes;34 and may mean 
or include present, current, future, fixed, or contin¬ 
gent debts.35 

Indebtedness of corporations, counties, municipal 
corporations, and states see the C.J.S. titles Corpo- 


Huntinadon Bank, 12 Sera. & H. 
77, 78. 

23. N.D.—^Marks v. City of Mandan, 
296 N.W'. 39, 52, 70 N.D. 474, quot¬ 
ing Ck>rpTi8 Juris. 

Okl.—City of Perry v. Johnson, 283 
P. 679, 680, 106 Okl. 32, quoting 
CorpTW Juris. 

31 C.J. p 411 notes 90-94. 

Widely variant mefuaings 
**lt has been observed, and aptly, 
that the word 'debt'—and that, of 
course, is appropriate to the words 
‘indebted* and ‘indebtedness’—has no 
fixed legal signification as has the 
word ‘contract* but it Is used in 
different statutes and constitutions 
in senses varying from a very re¬ 
stricted to a very general one.**— 
Farbo v. School Dist No. 1 of Toole 
County, 28 P.2d 466, 458, 95 Mont 
631. 

2i. Mont.—^Parbo v. School Dist No. 
1 of Toole County, 28 P.2d 455, 
458, 96 Mont 531. 

N.D.—^Marks v. City of Mandan, 296 
N.W. 89, 62. 70 N.D. 474. quoting 
Corpus J'urls. 

Okl.—City of Perry v. Johnson, 233 
P. 679, 680, 106 OkL 32, quoting 
Corpus Juris. 

Or.—^Brickson v. Grande Ronde Lum¬ 
ber Co., 92 P.2d 170, 174, 162 Or. 
o56. 

Wis.—Sharpe v. First Nat Bank of 
Antlgo, 264 N.W. 245. 247, 220 
Wis. 606, 

31 O.J. p 411 note 95. 

C^eolflcally ia. statutes 

(1) In statutes it should be liberal¬ 
ly construed in accordance with the 
legislative Intent 

TJ.S.—Hamlen v. Welch, C.C.A.Mass., 
116. ]?*.2d 413. 417. 

Ind.—Hombeck v. State, 71 N.B. 916, 
918, 88 Ind.App. 609. 

(2) ‘,‘lf apytl^ing is well settled it 
Is that the term ‘Indebtedness,* when 
used in a statute, lacks the fix^d 
import of a word of art Its zpeuu** 


ing may be either broad or narrow.*’ 

—Commissioner of Internal Revenue 

V. Tennessee Co., C.C.A., 111 P.2d 

678. 679. 

25. Colo.—Cheyenne County v* Bent 
County, 25 P. 608, 609, 16 Colo. 
320. 

N.D.—^Marks v. City of Mandan, 296 
N.W. 39. 62, 70 N.D. 474, quoting 
Ck>rpua Juris. 

2a. Ark.—Walton v. Arkansas Const 
Conunission, 80 S.W.2d 927, 929, 
190 Ark. 775. 

Conn.—^Lenox Realty Co, v. Hackett. 
187 A, 896, 896, 122 Conn. 148, 107 
A.L.R. 1806. 

m.—^Mauldlng v. Williams, 162 N.B. 
131, 132, 330 IIL 599. 

Minn,—^McCrea v. First Nat Bank, 
203 N.W. 220, 162 Minn. 455. 

Mont—State v. Board of Trustees 
of Missoula County High School, 
7 P.2d 643, 645, 91 Mont 300. 

N.D.—^Marks v. City of Mandan, 296 
N.W. 39, 52. 70 N.D. 474. quoting 
Corpus Juris. 

Okl.—School Dist No. 2, Consolidat¬ 
ed, Pushmataha County v. Gossett 
283 P. 249, 252, 140 Okl 243. 

Wis.—Sharpe v. First Nat Bank, 264 
N.W, 245, 247, 220 Wis. 606. 

31 aJ. p 411 note 99. 

27- Colo,—Cheyenne County v. Bent 
County, 25 P. 608, 609, 16 Colo. 
820. 

N.Y,—Latimer ▼. Veader, 46 N.T.S. 
828, 829, 20 App.Div. 418. 

2a Mont—^Nelson v. Wilson, 264 P. 
679, 682, 81 Mont 660, quoting 
Corpus Juris. 

N.D.—^Marks v. City of Mandan, 296 
N.W. 39, 52. 70 N.D. 474, quoting 
Corpus Juris. 

W. Va.—Allison v. City of Chester, 

72 S.m 472, 473; 69 W.Ya. ,633* 87 
L.R.A..N.S., 1042, Ann.Chs.l913B 

1174—Spilman v. Parkersburg, 14 
S.B. 279, 282, 36 W.Ycu 605. 

BhuUany ei^cnressed 
The voluntary incurring of a le- 
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gal liability to pay.—^East Moline v. 
Pope, 79 N.B. 587, 588, 224 Ill 386. 
29. Debt, liability, or obUgatiou es- 
seutlsl 

(1) An indebtedness necessitates 
the existence of a legal obligation.— 
Commissioner of Internal Revenue v. 
Lafayette Life Ins. Co., aC.A, 67 P. 
2d 209, 213. 

(2) It implies an imconditional ob¬ 
ligation to pay, an actual liability at 
the time, either to pay then, or at 
some future time.—^Allen-Bradiley Co. 
V. Commissioner of Internal Revenue, 
CCA... 112 F.2d 383, 336—Gilman v. 
Commissioner of Internal Revenue^ 
C.C.A., 68 P.2d 47, 60. 

(3) “One cannot . . . have an 

indebtedness unless he owes a debt.” 
—Sharpe v. First Nat. Bank of Anti- 
go. 264 N.W. 246, 247, 220 Wis, 606. 
80. U.S.—Commissioner of Internal 

Revenue v. Sun Pipe Line Co., CL 
aA., 126 F.2d 888, 890. 

31. Colo.—-Cheyenne County v. Bent 
County, 26 P. 508, 609, 15 Colo. 326. 
32- Tex.—^Marble Sav. Bank of Rut¬ 
land, Vt., v. Davis, ClvApp., 69 
S.W.2d 812, 814. 

33. U.S.—Commissioner of Internal 
Revenue v. Park, C.CA., 113 F.2d 
352, 354. 

Ark.—Walton v. Arkansas Const 
Commission, 80 S.W.2d 927, 929, 
190 Ark. 775. 

Conn.—^Lenox Realty Co. v. Ha^eftt 
187 A. 895. 896, 122 Conn. 143. 107 
A.LR. 1306. 

Kyi—Commonwealth v. Morton, 149 
S.W. 685, 686, 145 Ky. 521. 

Minn.—^McCrea v. First Nat Bank, 
208 N.W. 220, 162 Minn. 455. 

OkL—School Dist No. 2, Consolidat¬ 
ed, Pushmataha County v. Gos¬ 
sett 283 P. 249, 252, 140 Okt 243. 
i34. ' Tex]—Merriman v. Swift Cffv. 

App], 204 S.W. 776. 776. 

35. Or.—Erickson v. Grande Ronde 
Lumber Co.* 92 P.2d 170, 174, 162 
Or. 556. 
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rations §§ 1118-1124, Counties §§ 222-228, Mu¬ 
nicipal Corporations §§ 1833-1877, also 44 C.J. p 
1107 note 9S-p 1157 note 67, and States §§ 141-153, 
also 59 C.J. p 213 note 91-p 227 note 8L 

Broad Liberal Sezise 

The term "indebtedness” has at times a signifi¬ 
cation far broader than the law dictionaries assign 
to it, a more general and common meaning, being 
often used in its large and general sense, and not 
in its technical one, not even involving of necessity 
the idea of money obligation.^® It may denote the 
translation of the fixed obligation into terms of 
money or property,^^ and in this more general sense 
it is defined as a liability by one person to pay mon¬ 
ey or other thing of value to another;3* an obliga¬ 
tion to pay or perform and, referring to the 
amount, sum, or thing due, it is defined to be that 
which is due from one person to another; that 


which one person is bound to pay or perform to an- 
other.^^ In this sense it may include all contractu¬ 
al obligations to pay in the future for considera¬ 
tions received in the present;^! every obligation by 
which one person is bound to pay money, goods, or 
services to another;^2 not only every debt vol¬ 

untarily contracted, but every debt of every nature, 
however contracted or arising,^'3 as indicated by the 
examples cited in the note.^^ This broader significa¬ 
tion, however, is subject to the inherent limitation 
that the indebtedness be that only of the person 
from whom the debt is owing, who is under an ob¬ 
ligation to the creditor to pay, and against whom 
the latter has a right to receive and enforce pay- 
ment.'*5 

Strict Legal Sense 

In its strict legal significance, the word "indebt¬ 
edness” applies only to an obligation arising from 
contracts, express or implied,^® and in this sense it 


36. U.S.—Commissioner of Internal 
Revenue v. Tennessee Co., C.C.A., 
111 F.24 678, 680, quoting CovffUB 
JvuAs. 

Ind.—^Jones v. Heinzle. 130 N.B. 816, 
817, 75 Ind.App. 431. 

Neb.—Chicago, St P., M. & O. R. Co. 
V. Liundstrom, 20 N.W. 198, 199, 
16 Neb. 254, 49 Am.R. 718. 

N.Y.—^Matter of Robert, 4 Dem.Sur. 
185, 195. 

Okl.—City of Perry v. Johnson, 288 
P. 679, 680, 106 Okt 32, quoting 
Oozpus Juris. 

87- Mo.—State ex rel, Crutcher v. 
Koein, 61 S.W,2d 750. 764, 755, 
332 Mo. 1229. 

38. Mo.—State ex reL Crutcher v. 
Koein, supra. 

39. U.S.—Commissioner of Internal 
Revenue v. Sun Pipe Line Co., C. 
CA., 126 F.2d 888, 890. 

40. U.S.—Commissioner of Internal 
Revenue v. Tennessee Co., C.C,A.. 
Ill F.2d 678, 680, quoting Corpus 
Juris. 

N T.—^Matter of Rapid Transit 

Comrs., 49 N.T.S. 60, 69, 23 App. 
Div. 472. 

OkL—City of Perry v. Johnson, 233 
P. 679, 680, 106 OkL 32, quoting 
Corpus Juris. 

4L Pa.—^Kelley v. Barle, 190 A. 140, 
146, 325 Pa. 837. 

42, U.&—Commissioner of Internal 
Revenue v. Tennessee Co., C.C.A., 
111 F.2d 678, 680, quoting Corpus 
JUxis^^ ' 

—Ojjjenox Realty Co. v. Hackett 
187 A. 895, 896, 122 Conn. 143, 107 
1306. 

Iowa.—Wyatt V. Town of Manning, 
250 N.W: 141,146, 217 Iowa 929. 
OkL—City of Perry v. Johnson. 233 


P. 679, 680, 106 Okl. 32, quoting' 
Corpus Juris. 

31 C.J. p 412 note 21. p 413 note 22. 
Not xLeoessaxily a fixed sum 
It is not to be construed to mean a 
fixed sum due, but any liability that 
may have been incurred, either by 
contract, express or implied, that 
renders a party a debtor, within the 
meaning of the law.—Mattingly v. 
Wulke. 2 IlLApp. 169, 172—31 C.J. 
p 412 note 21 fa]. 

43. Conn.—^Lenox Realty Co. v. 
Hackett, 187 A. 896, 896, 122 Conn. 
143, 107 A.L.R. 1306. 

N.Y.—Allen v, Clark, 16 N.B. 387, 388, 
108 N.Y. 2697 

Okl.—City of Perry v. Johnson, 233 
P. 679. 680, 106 Okl. 82, quoting 
Corpus Juris. 

44. SEeld included 

<1) As used in a statute provid¬ 
ing that on sale of railroads In cer¬ 
tain cases the purchase shall be sub¬ 
ject to all Indebtedness existing 
against the company, etc., "indebt¬ 
edness** means and embraces all debts 
and demands against the selling 
company on which suit could be 
maintained, either in law or in equi¬ 
ty,—Chicago, St P., M. & O. R. Co. 
V. Lundstrom, 20 N.W. 198, 199, 16 
Neb. 254, 49 Am.R. 718. 

(2) The term may include a bond¬ 
ed debt 

Okl.—City of Perry v. Johnson, 233 
P. 679, 680, 106 Okl. 32, quoting 
Corpus Juris. 

Tenn.—^Tradesman Pub. Co. v. Knox¬ 
ville Car Wheel Co., 32 S.W. 1097, 
1101, 96 Tenn. 684, 49 Am.S.R. 943, 
31 L.R.A. 593. 

(3) The bonds and mortgages of a 
corporation. 

Okl.—City of Perry v. Johnson, su¬ 
pra, quoting Corpus Juris. 
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Pa.—Rothschild v. Rochester & 

Pittsburgh R. R. Co., 1 Pa.Co. 620, 
624. 

(4) County warrants and bonds. 
Colo.—^In re Funding of County In¬ 
debtedness, 24 P. 877, 879, 16 Colo. 
421. 

Okl.—City of Perry v. Johnson, su¬ 
pra, quoting Corpus Juris. 

(5) Indebtedness may Include even 
claims that are barred by the statute 
of limitations and which therefore 
may not he enforced as existing 
claims.—In re Weiss* Estate, 271 N. 
W. 918, 920, 224 Wis. 192. 

(6) In its liberal sense, **indebted- 
ness** may comprehend a contingent 
liability.—Commissioner of Internal 
Revenue v. Tennessee Co., C.C.A., 111 
P.2d 678, 680. 

(7) A statutory penalty n^ay be 
embraced within the term "indebted¬ 
ness.**—^^tna Ins. Co. v. Robertson, 
88 So. 883, 890, 126 Miss. 887. 

45. Conn.—^Lenox Realty Co. v. , 
Hackett, 187 A. 896, 896, 122 Conn. 
143, 107 A,L.R. 1306. 

46. U.S.—Commissioner of Internal 
Revenue v. Tennessee Co., C.C.A., 
111 P.2d 678, 679, quoting Corpus 
Juris. 

Conn.—^Lenox Realty Co. v. Hackett, 
187 A. 896, 896, 122 Conn. 143, 107 
A.L.R. 1806. 

Ind.-^ones v. Heinzle, 180 N.B. 815, 
817, 75 Ind.App. 481. 

Okl.—City of Perry v. Johnson, 233 
P. 679, 680, 106 Okl. 82, quoting 
Corpus Juris. 

Wis.—^In re Weiss* Estate, 271 N.W. 

918, 920, 224 Wia 192. 

81 C.J. p 412 note 8. 

Coutravtmal obligatiou essential 
(1) "An indebtedness can not 
arise unless there Is either a legal, 
equitable or moral obligation to pay 
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has been defined as the owing of a sum of money on 
a contract or agreement, and, in common under¬ 
standing, it is not less an indebtedness because such 
sum is uncertain.47 With particular reference to 
the amount or sum, it is defined to be a sum of mon¬ 
ey due by certain and express agreement; that for 
which an action of debt will lie;^* an obligation or 
debt which is not barred by the statute of limita¬ 
tions and which therefore may be enforced as an 
existing claim.^^ Although an indebtedness may 
exist without present liability to pay, an obliga¬ 


tion which is not yet due and payable has been held 
not to constitute an “indebtedness.’^^o The follow¬ 
ing notes contain illustrative examples of what the 
term, in its strict sense, has been held to denote 
or include,5i and not to include.52 

Other Terms Oompared 

Under particular circumstances and depending, of 
course, on the context, “indebtedness” may be equiv¬ 
alent to, or synonymous with, “debt” or “debts,” see 
26 C.J.S. p 6 note 70, “obligation,”53 and “ow:iig.”54 


a sum of money to another, who 
occupies the relation of creditor, and 
who has a legal or moral right to 
call upon or constrain the debtor to 
pay. . . . It is not always es¬ 

sential, in order to the existence 
of an indebtedness, that there should 
he an absolute legal right to coerce 
payment, as in that sense the State 
could never become indebted. 

It is however, essential to the idea 
of a debt that an obligation should 
have arisen out of a contract, ex¬ 
press or implied, which entitles the 
holder thereof unconditionally to re¬ 
ceive from the promisor a sum of 
money which the latter is under a 
legal or moral duty to pay, without 
regard to any future contingency.”— 
<2uill V. Indianapolis, 23 N.E. 788, 
790, 124 Ind. 292, 299, 7 KRA. 681— 
Wilcoxon V. Bluffton, 64 N.E. 110, 
116, 163 Ind. 267. 

(2) In a constitutional provision 
limiting the amount of indebtedness, 
it has been held that the word refers 
lo an indebtedness created by con¬ 
tract—Fowler v. Oakdale, 166 S.W. 
195, 198, 158 Ky. 603—O'Bryan v. 
Owensboro, 68 S.W. 868, 862, 69 S. 
W. 800, 113 Ky. 680, 24 Ky.L. 469. 
47. U.S.—Commissioner of Internal 
Revenue v. Tennessee Co., C.C.A., 
111 F.2d 678, 679, quoting Corpus 
Jtixis. 

m. —^Phelps V. Columbia Phonograph 
Broadcasting System, 255 IlLApp. 
294, 302. 

Mich.—Roelofson v. Hatch, 3 Mich. 
277, 279. 

Okl.—City of Perry v. Johnson, 233 
P. 679, 680, 106 OkL. 82, quoting 
Corpus Juris. 

48- U.S.—Commissioner of Internal 
Revenue v. Tennessee Co., C.C.A., 
111 F.2d 678, 679. 

Okl.—City of Perry v. Johnson; 233 
P.> 679, 680, 106 Okl. 32, quoting 
Corpus Juris. 

Tex.—^Merriman v. Swift Clv.App., 
204 S.W. 775, 776. 

49. Wls.—In re Weiss* Estate, 271 
N.W. 918, 920, 224 Wis. 192. 

50- Iowa.—Swanson v. Ottumwa, 91 
N.W. 1048, 1062, 118 Iowa 161, 59 
L.R.A. 620. 

Ohio.—Yocum v. Allen, 60 N.B. 909, 
910, 58 Ohio St 280. 


OkL—City of Perry v. Johnson, 233 
P. 679, 680, 106 Okl. 32, quoting 
Corpus Juris. 

31 C.J. p 412 note 14. 

51. Bold to include or denote 

(1) Almost every kind of pecunia¬ 
ry obligation arising on contract 
Minn.—Bell v. Mendenhall, 80 N.W. 

843, 844, 78 Minn. 57. 

R.I.—Merrlman v. Social Mfg. Co., 
12 RL 176, 179. 

(3) All that is due to a man un¬ 
der any form of obligation or prom¬ 
ise.—In re Fay, 27 N.T.S. 910, 911, 
6 Mlsa 46*2. 

(3) "Indebtedness includes as well 
obligations which are yet to become 
due as those which are already ma¬ 
tured. So to allege merely that one 
is ‘indebted* without any statement 
of facts showing a present right to 
enforce payment does not disclose 
any legal liability, because there 
may be an existing indebtedness 
without any liability for present 
payment.” 

Cal.—Provident Mut. Bldg.-Loan As¬ 
soc. V. Davis, 76 P. 1034, 1036, 148 
Cal. 253, 

Tex.—Marble Sav. Bank of Rutland, 
Vt. v. Davis, Civ.App., 69 S.W.2d 
812, 814. 

(4) ‘Tn common and ordinary ap¬ 
prehension, a ‘loan,* no matter when 
or how payable, is understood to be 
an indebtedness.”—Omaha Nat Bank 
V. Mutual Ben. L. Ins. Co., N.J., 84 
F. 122, 12-5, 28 C.C.A. 300. 

(5) Premium loan held to consti¬ 
tute an indebtedness.—^Black v. 
Franklin Life Ins. Co., 67 S.B. 79, 81, 
138 Ga, 869. 

(6) A “temporary loan** held an 
"indebtedness,**—Alexander v. Phila¬ 
delphia, 17 Pa.Dlst. 799. 

(7) The word Indebtedness, as 
used in an attachment statute, it 
has been held, may be applied to an 
action for damages arising upon a 
breach of a written contract.—State 
V. King County Super. Ct, 159 P. 
1193, 1194, 93 Wash, 98. 

(8) Indebtedness has been held to 
include or to mean only direct and 
not contingent liabilities or debts. 
U.S.—Commissioner of Internal Rev- 
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enue v. Tennessee Co., CC.A, 111 
F.2d 678. 680. 

Minn.—McCrea v. First Nat. Bank, 
203 N.W. 220, 162 Minn. 455. 

Tex.—^Republic Ins. Co. v. Highland 
Park Independent School Dist of 
Dallas County, 102 S.W.'2d 184, 191, 
129 Tex. 55. 

Wis.-“Sharpe v. First Nat Bank of 
Antigo, 264 N.W. 245, 247, 220 Wis. 
606. 

52. Bald not to include 

(1) “A bond is not an Indebted¬ 
ness or liability—^it is only the evi¬ 
dence or representative of an. indebt¬ 
edness.** 

Cal.—^Los Angeles v. Teed, 44 P. 580, 
682, 112 Cal. 319, 327. 

Iowa.—Reynolds v. Lyon County, 96 
N.W. 1096, 1098, 121 Iowa 733. 

(2) “A contingent liability to pay 
is not an ‘indebtedness.* '*—Swanson 
V. Ottumwa, 91 N.W. 1048, 105'3, 118 
Iowa 161, 59 L.ItA 620—31 O.J. p 
412 note 9 [a]. 

(3) If used in the strict sense, it 
does not comprehend a contingent 
liability.—Commissioner of Internal 
Revenue v. Tennessee Co., CC.A., 
Ill F.2d 678, 680. 

(4) "Damages arising fl*om a 

breach of contract is not . . . 

an ‘indebtedness * ’*—^Hart-Parr Co. 
V. Pratt, Ill., 272 F. 471, 472. 

(5) Premium notes, in accordance 
with the terms of a particular agree¬ 
ment between the parties may not he 
covered by the term "indebtedness.** 
—^New York L. Ins. Co. v. Van Me¬ 
ter, 121 S.W. 438, 441, 137 Ky. 4, 
136 Am.S.R. 282. 

(6) The rule that “a contract for 
future services, to be paid for as 
rendered, is not an incurring of in¬ 
debtedness, is supported by abund¬ 
ant authority.”—Ludmgton Water- 
Supply Co. V. Ludington, 78 N.W. 
558, 562, 119 Mich. 480—31 C.J. p 
412 note 14 [a]. 

53. N.Y.—Sheehan v. Long Island 
City Treasurer, 33 N.Y.S. 428, 430, 
11 Mlsc. 487. 

Okl.—City of Perry v. Johnson, 233 
P. 679, 680, 108 Okl. 3'2. quoting 
Corpus Juris. 

54. U.S.—Commissioner of internal 
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The term is also distinguishable from '^debt” see 
26 C.J.S. p 7 note 80, ‘'demand” see 26 C.J.S. p 701 
note 26, “due” see 28 C.J.S. p 573 note 69, “inter¬ 
est actually paid upon an indebtedness,”55 «net 
wealth,”® 5 and “obligation.”®? 

Phrases 

In one or another of the senses which have been 
indicated, the word occurs in phrases which have 
received judicial construction, as set out in the 


note.®5 Other phrases as to which more recent ad¬ 
judications have not been found see 31 C.J. p 413 
note 36-p 414 note 80. 

INDECENCY. An act against good behavior and 
a just delicacy;®5 any action or behavior which is 
deemed a violation of modesty or an offense to del¬ 
icacy; that which is unbecoming in language or 
manners.®^^ In the plain, ordinary, and usual sense 
of the term, “indecency” includes certain improprie¬ 
ties of language, as well as wrongful acts.®l 


Hevenue v. Sun Pif>e Line Co., C. 

C.A., 126 P.2d 8SS. S90. 

56. U.S.—Commissioner of Internal 

Hevenue v. Lafayette Life Ins. 

Co., C.C.A.7, 67 P.2d; 209, 213. 

56. Colo.—Cheyenne County v. 

Bent County, 25 P. 60S. 509, 15 

Colo. 320. 

57- U.S.—Giesy v. American Nat 

Bank of Portland, D.C.Or., 31 P. 

Supp. 624, 627, 

58L Phrases ooastmed 

(1) *"A11 indebtedness of every 
name and nature, incurred or aftei> 
wards to be incurred,** as including 
a liability as indorser for others.— 
Commercial Bank of Hochester v. 
Weinberg, 25 N.Y.a 235. 236. 

(2) **All other indebtedness** see 
3 C.J.S. p 382 note 78. 

(3) **Any and all indebtedness,** as 
used In a collateral note construed 
as not including contingent liabili¬ 
ties.—Sharps v. First Nat. Bank of 
AnUgo, 264 N.W. 245, 247, 220 Wis. 
506. 

(4) **Assumption of Indebtedness** 
see Frauds, Statute of S 29. 

(5) ‘'Certificate (or certificates) of 
Indebtedness'* and “Certificate of in¬ 
debtedness or an evidence of debt** 
see 14 C.J.S. pp 112 note 91, 113 note 
92. 

(6) “General indebtedness** see 88 
C.J.S. p 763 note 16 (29). 

(7) “Indebtedness, liability or ob¬ 
ligation,** as not Including penalties 
provided merely as an aid in enforc¬ 
ing the collection of taxes.—State 
ex rel. Crutcher v. Koeln, 61 S.W.2d 
750, 754, 332 Mo. 1229. 

(8) “Indebtedness not subject at 
all times to immediate withdrawal.** 
—^U. S. Guarantee Co. v. Walsh 
Const Co., C.C.A.Iowa, 67 F.'2d 679, 
681. 

(9) “Joint indebtedness mentioned 
herein.**—^Prance v. Prance, 185 P, 
1108, 94 Or. 414. 

(10) “Outstanding open indebted¬ 
ness^** as synonsmaous with “debts 
already incurred*’ see 26 C.J.S. p 13 

5<11> ‘TPeot indebtedness,** as syn¬ 
onymous with “debts already In- 
corred** see 26 C.J.a p 13 note 6. j 


and as referring to all Indebtedness 
existing at the time of the filing of 
the petition for an election as to is¬ 
suance of bonds, irrespective of 
whether such indebtedness was cre¬ 
ated before or after the adoption of 
the amendment authorizing such 
election.—Cllnkscales v. Pant, 107 S. 
E. 515, 516. 116 S.C. 206. 

(12) “Private indebtedness,** an 
indebtedness to a private creditor as 
distinguished from an Indebtedness 
to the United States or to an agency 
or instrumentality of the United 
States.—^Dig. Op. Judge Adv. Gen.. 
1912, p 876. 

(13) “The whole of the indebted¬ 
ness,** as meaning the indebtedness 
collectively “herein provided for** 
and then payable as well as payable 
m the future.—Marble Sav. Bank of 
Rutland, Vt. v. Davis, Tex.Clv.App., 
69 S.W.2d 812. 814. 

(14) “Voluntary indebtedness,*' 
defined a.s one which a county is at 
liberty to evade or postpone until 
means are provided for the payment 
of the expenses incident thereto. 
U.S.—Dexter Horton Trust & Sav¬ 
ings Bank v. Clearwater County, 
D.aidaho, 235 P. 743, 756. 

Or.—^Wingate v. Clatsop County, 142 
P. 661, 562, 71 Or. 94, 

Payment of debts by counties gen¬ 
erally see Counties $ 253. 

59!. U.S.—Timmons v. U. S., Ohio, 
86 P. 204, 205, 30 aC.A. 74. 

31 CJ. p 414 note 82. 

Ozigia 

! “Immediately after the fall of 
Adam, there ^eems to have sprung 
I up In his mind an idea that there 
was such a thing as decency and 
I such a thing as Indecency; that 
I there was a distmetion between 
£hem; and, since that time, the 
ideas of debency and Indecency have 
been instinctive In, and, indeed, 
parts of, humanity.** 

Ga.—Redd v. State. 67 S.EI 709, 711, 
7 Ga.App. 575. 

Ind.—^Ardery v. State. 56 Ind. 328, 
329. 

90. Ind,—^McJunklns v. State, 10 
Ind. 140, 144. 

Publicity sometimes required 
In dlsbusslng the delegation of 
power to a city to suppress “all 


kinds of indecency and other dis¬ 
orderly practices,” the court saidi 
“The indecency here referred to is 
not that which occurs in the privacy 
of a chamber, away from public ob¬ 
servation, but, as indicated by the 
context ‘and other disorderly’ prac¬ 
tices,** it is such Indecency as ap¬ 
pears to the public, and, as such, 
amounts to disorder.—<;ity of 
Shreveport v. Price, 77 So. 883, 386,. 
142 La. 936. 

“Public todeconoy” 

(1) The term “public indecency**' 
has no fixed legal meaning. It is 
vague and indefinite, and cannot it¬ 
self imply a definite offense. 

Ind.—Jennings v. State, 16 Ind. 385,. 
336—MeJunkms v. State, 10 In<L 
140, 144, 145. 

Tex~irven v. State, 136 S.W.2d 608^ 
609, 138 Tex.Or. 368. 

(2) The acts which constitute it 
must vary with the different phases 
of society, depending upon the fasti¬ 
dious, refined, or primitive views of 
the community in which they ars 
committed. Acts which in one place 
might be regarded as amounting to 
public indecency might In another 
be considered harmless, or even, 
proper. 

Ind.—Jennings v. State, supra. 

Tex.—Irven v. State, supra. 

(3) “So far as there is a legal 
meaning attached to the term it is 
different from, and more limited: 
than, the commonly accepted mean¬ 
ing given by Webster to the word 

j indecency." 

Ind—^MeJunkins v. State, supra. 
Tex.—^Irven v. State, supra. 

(4) “Hencej the Courts, by a kind 
of Judicial legislation, in England, 
and the United States, have usually 
limited the operation of the term to* 
public displays of the naked person, 
the publication, sale, ov exhibition of 
obscene books and prints, or the ex¬ 
hibition of a monster—acta which, 
have a direct bearing on public mor¬ 
als, ajid affect the body of society." 
Ind—MeJunkins v. State, supra. 

Tex.— V. State, supra. 

See also the CJ.S. title Obscenity $ 
2, and 46 C.J. p 854 note 11-p 855 
note 32. 

6L Ind—MeJunkins State, 10 

Ind T4a, 145. 
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Imputation of indecency as slander see the C.J.S. 
title Libel and Slander § 73, also 36 C.J. p 1214 note 
16. “Indecency” as ground for exclusion of matter 
from mails see the C.J.S. title Post Office §§ 38, 47, 
also 49 C.J. p 1190 note 7-p 1192 note 32, p 1200 
note 8-p 1201 note 33%. For other references see 
the Descriptive-Word Index. 

INDECENT. A common and general term®2 which 
is said to signify more than indelicate and less than 
immodest,®^ and which has been variously defined 
in general, as meaning gross, immodest, offending 
against modesty or delicacy, or offensive to common 
propriety impureindecorous, unbecoming, un¬ 
fit to be seen or heard, unseemly;®® lewd;®7 not 
decent;®® obscene;®® violating propriety in lan¬ 
guage, behavior, etc., or grossly vulgar.70 

More specifically, as when discussing indecent ac¬ 
tions or indecent acting, the term has been con¬ 


strued to mean that which is unbecoming in lan¬ 
guage, actions, or manners the wanton and un¬ 
necessary expression or exposure, in words or pic¬ 
tures, of that which the common sense of decency 
requires should be kept private or concealed, 
hence to require publicity as one of its essential el¬ 
ements ;73 and to inelude all vituperative, scurri¬ 
lous, insulting, gross, vile, impure, and obscene lan- 
guage.74 In its general meaning, however, it has 
been said not to include the concept of recklessness, 
or even of impropriety, unless the impropriety is 
such as to offend the sentiments of delicacy and 
modesty universally recognized in civilized commu- 
nities.7® 

The term has been held equivalent to, or synony¬ 
mous with, ^^iinmodest” see ante p 395 note 41, 
“immoral” see ante p 396 note 69, “impure” see 
ante p 473 note 22, “obscene,”*^® and “shame- 


IjetexmliLed liy olrotunstanoas 

"However, we should keep in mind 
that the word 'indecency/ as used 
In the statute, has not so broad a 
meaning as it has in popular speech. 
An act may be unconventional, may 
he such as to give offense to the 
finer sensibilities, may relate to acts 
which would bring a blush (real or 
feigned) to the cheeks of the prud¬ 
ish, and yet not be indecent To de¬ 
termine whether an act be indecent 
within the purview of the statute, 
the time, the place, the circum¬ 
stances, and the motives of the act¬ 
ors must be considered. An act may 
be done under some circumstances 
without the imputation of indecency, 
when a similar act done in the pres¬ 
ence of women or children would be 
highly indecent Many useful, im¬ 
portant, and even absolutely neces¬ 
sary acts are to be lawfully accom¬ 
plished only in private. What is de¬ 
cent and what is indecent is largely 
a matter of general public opinion, 
and, hard as it is to define* the words 
“public indecency,’ most of us who 
have ordinary sensibilities know 
what it means. By common consent 
of the people there are certain 
things which all know and under¬ 
stand are not to be done publicly, 
or at least in mixed company. A 
fair test to determine whether an 
act is notoriously indecent within 
the purview of this law is to consid¬ 
er whether the general run of the 
citizenry of the State would readily 
recognize it as such (all the attend¬ 
ant facts and circumstances and the 
motivjBs of the actor being consid¬ 
er),' and also whether it tends to 
debauch the morals. . . . ' The 
times,-^the prevailing state of pub- 
lio morality at the particular period, 
-^more laT'gely than any other one 
thing, determine what the deoencies 


and indecencies of that particular 
day and generation shall be. Many 
things regarded (by law as well as 
by secular opinion) a hundred years 
ago as being indecent are not so re¬ 
garded now; and on the other hand, 
tho present age has developed de¬ 
cencies and Indecencies unknown to 
or unobserved by our forefathers.”— 
Redd v. State, 87 S.E. 709, 711, 7 Ga. 
App. 575. 

62. Conn.—State v. Pape, 9^ A. 31*3, 
314, 90 Conn. 98. 

Mass.—Commonwealth v, Buckley, 
86 N.R 910, 911, 300 Mass. 346, 133 
Am.S.R. 425, 22 L.RA.,N.S., 225. 
Without fixed legal meaning 
"In popular language, however, 
such a word was used or misused 
according to the taste or trainmg or 
point of view of the individual or 
the custom of the community.”—^Rex 
v. McAuliffe, 8 Can.Or.Cas. 21, 23.- 

63. U.S,—U. e. V. Loftls, D.aOr., 
12 P, 871, 672, 8 Sawy. 194. 

I N.Y.—^People 'v. Hastman, 81 N.K 
•459, 462, 188 N.Y. 478, 11, AnmCas. 
302. 

64. Ga—^Parlow v. State, 107 S.B. 
•383, 27 GaApp. ’4‘2—^Hutcheson v. 
State, 39 S.R 715, 24 Gajtpp. 54. 
55—Davis V. State, 81 S.E. 906, 907, 
14 GaApp. 5B9. 

•81 C.J. p 415 note 92. 

Similar definitions 
- (1) Offensive to modesty.—U. S. v. 
Davidson, D.C.N.Y., 244 F. 523, 529. 

(2) Offensive to modesty and del¬ 
icacy.—^Dekelt v. Peo.,, 99 P. *380, 331, 

! 44 Colo. ^52B-r-n C.J. p 416 note 1. 

(3) "Offensive to publl-e propriety, 

offending against deliqacy,^ unfit to 
be se^n, gross or immodest."—^How¬ 
ell V. State, 81 S.E. 247, 14 GaAp^ 
414, 415. ’ 


05. 0.S.—U. S. T. Smith, CCJECy., 11 
P. 863, 665. 

ea Ga—Wood V. State, 165 S.E. 

908, 911, 45 GaApp. 783. 

31 C.J. p 415 notes 4-7. 

Similar definitions 

(1) "Unfit for the eyes or eara” 
U.S.—U. S. V. Loftis, D.aOr., IS P. 

871. 672, 8 Sawy. 194. 

N.Y.—rP^ople v. Eastman, 81 N,B. 
459, 462, 188 N.Y. 478, 11 AnmCas. 
802. 

(2) Unfit to be seen.—^Dekelt v. 
People, 99 P. 830, 331, 44 Colo. 525. 
67. U.S.—U. S. V. Davidson, D.C.N. 

Y., 244 P. 523, 629. 

6 a U.S.—U. S. V. Bebout. D.GOhio, 
28 P. 522, 524. 

Tex.—^Darnell v. State, 161 S.W. 971, 
72 Tex.Cr. 271. 

69. N.Y.—^People v. Eastman, 81 N. 
B. 459. 462, 188 N.Y. 478, 11 Aml 
C as. 302. 

31 C.J. p 415 note 96. 

7a U.S.—U. S. V. Davidson, D.ON. 

Y., 344 P. 628, 629. 

N.Y.—^People v. Eastman, 81 N.B. 
459, 462, 188 N.Y. 478, 11 AniuCas. 
>302. 

.71. N.Y.—^People v. Eastoan, supra 

72. U.S.—U. S. V. Bennett, aC.N. 
Y., 24 ■p.Cas.No.14,571, 16 Blatchf. 
'338. 

Ga—Williams v. City of Valdosta 
171 S.B. 653, 664, 47 GaApp. 810, 
Quotmg corpus Jhxls. 

73 . Ga—Williams v. City of Valdo¬ 
sta supra citing Corpus Juris. 

74. Conn.—State v. Pape, 96 Au 318, 
314, 90 Conn. 98. 

7a Gia—^Davls v. Stata 81 S.E. 906, 
907, 14 GaApp. 569. 

7a Colo.—^Dekelt v. Peopla 99 P. 
380, 331, 44 Colo. 525. ' ' 
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fuL”*7 It has been said that it may sometimes be 
error to construe ‘^indecent” as synonymous with 
‘‘lascivious”*® or 

Phrases employing the word are set out in the 
rote.®® Other phrases as to which more recent ad¬ 
judications have not been found see 31 C.J. p 415 
notes 15-20. 

INDECENTLY. The word is said to have no defi¬ 
nite legal meaning, and its meaning depends on the 
connection in which it is used.®i 

INDECIMABLE. In old English law, that which is 
not titheable, or liable to pay tithe.®- 

INDECOEOTJS. The term is broad enough to cov¬ 
er the slightest departure from the most polished 
politeness to conduct which is vulgar and insulting; 
and has been defined as meaning impolite, or in vi¬ 
olation of good manners or proper breeding.®® It 
does not necessarily, or indeed generally, involve an 
insult,®^ being distinguished from “insulting.”®^ 

INDE DATiE LEGES NE FOETIOR OMNIA 
POSSET.8® 

INDEFEASIBIiE. That which cannot be defeated, 


revoked or made void.®"^ 

INDEPBNSUS. Latin, in old English practice, un¬ 
defended; undenied by pleading; also a defend¬ 
ant who makes no defense or plea.®® 

INDEFINITE. The word is defined generally as 
meaning not defined, not definite, not precise;®® not 
deiinite, determinate or precise; without fized 
boundaries or distinguishing characteristics;®® un¬ 
certain or vague.®! 

More specifically, as when used in employment 
contracts, the word means uncertain as to time, 
but does not mean perpetual;®® and when used in 
technically stating facts it means confused to such 
an extent that it is not apparent what facts are in¬ 
tended to be chained, or on what facts alleged the 
party relies to sustain his action or defense.®® 

It has been held synonymous with “ambiguous” 
see 3 C.J.S. p 1037 note 74, “uncertain,” and 
“vague ;”®^ and has been contrasted with “definite” 
see 26 C.J.S. p 679 note 26. 

Indefinite failure of issue. A failure of issue not 
merely at the death of the party whose issue are 
referred to but at any subsequent period, however 


**i:iia«oeiLt” licld to IsjCIiLde 
Conn.—State y. Pape, 96 A. 313, 314, 
90 Conn. 98. 

77. Colo.—^Dekelt v. People, 99 P. 
330, 331, 44 Colo. 525. 

73. N.Y.—People v. Eastman, 81 N. 
E. 459, 462, 188 N.Y. 478, 11 Ann. 
Cas. 302. 

79. N.T.—^People v. Eastman, supra. 
“Lewd*’ defined see the C.J,S. title 
Lewdness S % also 36 C.J. p 103*5 
notes 11-13. 

sa FhzaBM oonstmefl 

(1) ‘‘Indecent assault" see Assault 
and Battery { 75. 

(2) "Indecedent conduct,” In Its 
general sense, means improper con¬ 
duct, and in determining what con¬ 
duct would be indecent the proprie¬ 
ties of the occasion must always he 
considered.—Folds v. State, '51 S.R 
305, 307, 123 Ga. 167. 

(3) "Indecent exhibition,” defined 
as any exhibition "contra bonos 
mores,” as the taking of a dead body 
for the purpose of dissection or 
public exhibition.—^Black L.D. 

(4) “Indecent exposure” see the C. 

J.S. Wtlas I^ewdneas S 2, also 36 C.J. 
p 1039 notes 70-72; Obscenity § 5, 
also 46 'ClCr.r^'niS note 28—p 856 note 
43. 

i(5) findwnt liberties” see As¬ 
sault and Battw } 62 note 10, §§ 

n -. 

(6) "Indecent pubUcations,” such 


as are offensive to modesty and del¬ 
icacy; obscene; lewd; tending to 
the corruption of morals.—^Black L. 
D. 

(7) "Rude or indecent behavior,” 
at least implies conduct which is 
boisterous, rough or uncivil, or is 
offensive to modesty or delicacy and 
It can not fairly be said that one Is 
guilty of such conduct who merely 
strikes back at another by whom he 
is insulted and assaulted, in the 
presence or within the hearing of 
women, though he could have avoid¬ 
ed a contmuance of the difficulty by 
withdrawing from it without peril 
to himself.—Reeves v. State, 11 So. 
296, 299, 96 Ala. 33, 41. 

81. Eng.—^Resina v. Webb, 2 C & 

K. 933, 938, 61 E.C.L. 933. 

Phxasos constzaod 

(1) "Being Indocently drunk” as 
conveying substantially the same 
impression as "being intoxicated un¬ 
der such circumstances as amount 
to a violation of decency.”—Alexan¬ 
der V. Card, 3 R.I. 145, 146. 

(2) "Indecently acting.”—^Polds v. 
.State, 51 S.E. 305, 306, 123 Ga. 167— 

31 C,J. p 415 note 22 [bL 

82. Black L.D. 

83. Ky.—^Louisville & N. R. Co. v. 

: Ballard, 3 S.W. 530. 631, 85 Ky. 

307, 9 Ky.L. 7, 7 Ain.S.R. 60Q. 

84b Ky.—Louisville & N. R. Co. v. 
Ballard, supra. 
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85. Ky.—^Louisville & N. R Co. v. 
Ballard, supra. 

88. A maxim meaning "The laws 
are made lest the stronger should be 
altogether uncontrolled."—Wharton 

L.Lex. 

Similarly rendered 
"Laws are made to prevent the 
stronger from having the power to 
do everything.”—^Black L.D. 

87. Black L.D. 

Illustrative phrases 

(1) "Indefeasible estate In fee- 
simple.”—^Douglass V. Lewis, N.M., 9 
act. 634, 637, 131 U.S. 75, 88 L.Ed. 
53. See also Estates 6 S b (1) note 
90. 

(2) "Indefeasible title in fee-sim¬ 
ple.”—^Kelly V. Bradford, 3 Bibb, Ky., 
317, 6 Am.D. 6*56. 

88. Black L.D. 

89. Century D. 

90. N.T.—In re Knoll's Estate, 262 
N.Y.S. 619, 631, 146 Misc. 618. - 

91. Ohio.—City of Cincinnati v. 

Schlll. 180 N.B. 545, 547, 1'25 Ohio 
St 67. 

92. S.C.—Cline v. Southern Ry. Co., 
96 S.E. 532, 538, 110 S.C. 534. 

93L TJ.S.—Commander Milling Co. v. 
Westinghouse Electric & Mfg., Co., 
C.C.A.Mlnn., 70 F.2d 469, 473. 

9^ Ohio.—City of Cincinnati v. 

Schill, 180 N.B. 646, 547, 125 Ohio 
St 67. 
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remote;^5 an extinction of issue at any period;^® 
a failure of issue whenever it shall happen, sooner 
or later, without any fixed, certain or definite peri¬ 
od, within which it must happen the period when 
the issue or descendants of the first taker shall be¬ 
come extinct, and when there is no longer any issue 
of the issue of the grantee, without reference to any 
pai-ticular time or any particular event 8 the con¬ 
verse of “definite failure of issue.”®^ See generally 
the C.J.S. titles Estates § 121 b (1) (b); Wills §§ 
724, 852, 864, also 69 C.J. p 306 note 70-p 314 note 
8, p 476 note 92-p 482 note 22, p 496 note 21-p 
500 note 51. 

Other phrases employing the word are set out in 
the note.i Still other phrases as to which more re¬ 
cent adjudications have not been found see 31 C.J. 
p 416 notes 31-36. 

INDEPINITTJM ^QUIPOLLET UNrVEESALL2 

INDEFINITXTM STJPPLET LOOXJM UNIVERSAL- 
IS.3 

INDEMNIDAD. In Spanish law, security, indem¬ 


nification.4 

INDEMNIFICATION. The making good of a loss;^ 
and a statute to save harmless and protect from 
financial loss has been construed as a “statute of in- 
demnification.”® 

INDEMNIFICATX7S. Latin, indemnified.^ 

INDEMNIFY. Like the noun “indemnity’’ defined 
generally post notes 19-29, and more specifically dis¬ 
cussed in the title Indemnity § 1, the verb “indem¬ 
nify” appears to be used in two general senses: 
First, in the sense of giving security. Second, in 
the sense of compensating for actual damage, or 
of relieving a party from liability for accrued dam- 
age.s The sense in which the verb is used in a par¬ 
ticular case is controlled by the context;2 and so 
it has been defined generally as meaning to compen¬ 
sate, or to compensate for loss or injury; make good 
to, or to make up for that which is past; to reim¬ 
burse; to remunerate to make sure, to protect 
from injury, etc.,^1 to save harmless to secure, 
or to secure against damage, injury, loss, or penal- 


95. Black Ii.D. 

Sdi N.J.—Chetwood v. Winston, 40 
N.J.Law 387, 838. 

97. Ark.—^Moody v. Walker, 8 Ark. 
147, 198. 

N.H.—Downing v. Wherrin, 19 N.EL 
9. 84, 49 Am.D. 189—Hall v. Chaf¬ 
fee, 14 N.H. 215, 220. 

98. Ind.—^Huxford v. Milligan, 50 
Ind. 542, 546—Cain v. Robertson, 
61 N.E. 26, 27, 27 Ind.App. 198. 

N.H.—Downing v. Wherrin, 19 N.H. 
9, 84, 49 Am.D. 139—Hall v. Chaf¬ 
fee, 14 N.H. 215, 2-20. 

99. N.H.—Downing v. Wherrin, 19 
N.H. 9, 84, 49 Am.D. l-SS—Hall v. 
Chaffee, 14 N.H. 21'5, 220. 

1. Phrases oonstroed. 

(1) “Indefinite charity" or indef¬ 
initeness of a charity or charitable 
purpose see Charities § 89. 

(2) “Indefinite leave of absence,” 
construed as indicating a right to be 
away from work indefinitely, and, 
therefore, by corollary, a right to 
come back at will.—People v. Lynch, 
149 N.T.S. 895, 897, 164 App.Dlv. 517. 

<3) “Indefinite number,” defined as 
a number which may be increased or 
diminished at pleasure.—^Black L.D. 

(4) “Indefinite payment,” defined 
generally as a payment which a 
debtor, owing several debts to one 
creditor, makes without specifying 
to wliich of the debts he means the 
pasrment to be applied; and in 
Scotch law, payment without specifi¬ 
cation.—Black L.D. 

(5) “Indefinite pleading*’ as not 
42 C.J.S.-36 


applicable to one where the court 
can see the meaning of the different 
allegations, and the cause of action 
or the defense intended to be set 
forth by them.—Commander Milling 
Co. V. Westlnghouse Electric & Mfg. 
Co., C.C.A.Minn., 70 F.2d 469, 473. 
See specifically tiie C.J.S. title Plead¬ 
ing §§ 40, 224, 461, 475, 477, 478, 481, 
also 49 C.J. p 92 note 32-p 97 note 
71, p 374 note 61-p 378 note 79, p 
707 note 16-p 708 note 24, p 7'37 note 
7-p 781 note 40, p 732 note 52—p 735 
note 15, p 737 note 51-p 740 note 76. 

(6) “Indefinite postponement,” in 
parliamentary practice, an 'Indefi¬ 
nite postponement” of the Question 
before a deliberative body means the 
suppression of the question, and is 
equivalent to a negative vote.—Wood 
V. Milton, 84 N.E. 832, 833, 197 Mass. 
581. 

(7) “Indefinite sentence” see Crim¬ 
inal Law § 1581. 

(8) “Indefinite sum,” as affecting 
negotiability of note see Bills and 
Notes § 105 b notes 80—86. 

(9) “Indefinite suspension” of pro¬ 
nouncing or executing sentence see 
Criminal Law §§ 1571, 1672, 1618. 

(10) “Indefinite time,” as meaning 
a time to which an end is not con¬ 
templated.—Wheeler v. Burgess, 93 

S.W.2d 851, 354, 263 Ky. 693. 

2. A maxim meaning “The unde¬ 
fined is equivalent to the whole.”— 
Black L.D. 

Applied or explained in State v. 
Bischoff, 84 So. 41, 50, 146 La. 748. 

3. A maxim meaning “The unde¬ 
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fined or general supplies the place of 
the whole.”—^Black L.D. 

4. Escriche Diccionario. 

6. Cal.—Deseret Water, Oil & Irri¬ 
gation Co. V. State, 138 P. 981, 984, 
167 Cal. 147. 

ft. N.Y.—^Massimilian v. Board of 
Education of School Dist of City 
of Niagara Palls, 26 N.T.S.2d 978 
980, 261 App.Dlv. 428. 

7. Black L.D. 

& Minn.—Weller v. Eames, 15 
Minn. 461, 2 Am.R. 150, 

N.C.—^Town of Lumberton v. Hood, 
167 S.B. 641, 644, *204 N.C. 171, 
citing CkirpuB Jnxis. 

9. S.a—^Peck V. Wakely, 13 S.C.L. 
279, 284. 

1(^ Minn.—Weller v. Eames, 15 
Minn., 461, 2 Am.R. 150. 

N.M—^Hasbrouck v. Carr, 145 P. 133, 
136, 19 N.M. 586. 

31 O.J. p 416 notes 45, 47. 

Similarly expressed 
To reimburse another for some 
loss.—Springfield v. Clement, 225 S. 
W.- 120, 125, 205 Mo.App. 114. 

IL S.C.—^Peck V. Wakely, 13 S.C.L. 
279. 

^2.' N.T.—In re Powers, 257 N.T.S. 

113, 116, 285 App.Dlv. 382. 

31 aj. p 416 note 50. 

Similar deOnltioiLs 

(1) To protect fully and save 
harmless.—^Paulin v. Kaighn, '29 N. 
J.Law 480, 493. 

(2) To save harmless ftom loss 
or damage.—^Diamant v. Chestnut, 
169 N.W. 927, 929. 204 Mich. 237. 
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ty;i8 also, to insure.l^ 

"Indemnify'' has been distinguished from "de¬ 
fend . . . gainst any and all suits" see 26 C.J.S. 
p 672 note 26. 

Phrases employing the word are set out in the 

note.15 

INBBMNIS. Latin, harmless; without hurt, harm, 
or damage.^ ^ 

INDEMNITEE. The person who receives, or is to 
receive, indemnity.^^ 

INDEMNITOB. The person who indemnifies.^* 

INDEMNITY. Generally speaking, "indemnity" 
carries with it two meanings: (1) In the sense of 
giving security, and (2) in the sense of relieving a 
party from liability for damage already accrued 
and, in a broad and general sense, is that which is 
given to a person to prevent his suffering damage.*^ 
The word is to be controlled by the context; and 
when taken in connection with it may mean only a 
personal responsibility, or it may mean more than 


a personal responsibility.^^ It has been defined gen¬ 
erally as meaning compensation, or restitution;22 
compensation for loss, damage or injuries sustained; 
indemnification ;22 reimbursement;^^ and, when 
used to express the measure of recovery in tort for 
personal injury through ordinary negligence, it has 
been said to be a word at least as broad in signifi¬ 
cation as "compensation” or "damages.”** 

TTith a slightly different shade of meaning, it has 
been defined as insurance; security;26 immunity 
from punishment for past offenses ;*7 and protec¬ 
tion or exemption from loss or damage past or to 
come.28 

It has been held equivalent to, or synon 3 Tnous 
with, "compensation” see 15 C.J.S. p 655 note 41, 
has been compared therewith see 15 C.J.S. p 655 
note 50, and distinguished therefrom see Indemnity 
§3. 

Defined specifically with reference to the contract 
of indemnity, see the title Indemnity § 1. 

Phrases in which the term is used adjectively are 
set out in the note.29 


13. Mich.—Diamant v. Chestnut, 
supra. 

Minn.—^Weller v. Elames, IS Minn. 
4S1, 2 AnuR. ISO. 

K.M—^Hasbrouck v, Carr, 145 P. 133, 
135, 19 N.M. 385. 

N.T.—-In re Powers, 25T N.T.S. 113. 

11*5, 235 App.DIv. 382. 

31 C.J. p 415 notes 53-56. 

14L NT.T.—In re Powers, supra. 

15. Phrases construea 

(1) ''Defend and keep harmless 
and indemnify** see 35 CJ.S. p 572 
note 28. 

(2) “Indemnify against liability** 
and “indemnify against loss,** con¬ 
strued and distinguished from each 
other.—^In re National Surety Co., 
■29 N.T.S.2d 1011, 1017. 

16. Black D.D. 

17. N.M.—^Hasbrouck' v. Carr, 145 
P. 133, 19 N.M. 586, 596. 

18. N.M.—^Hasbrouck v. Carr, supra. 
18. Nev.—^Lawson v, Hahfax-Tono- 

pah Min. Co., 135 P. 511, 613, 36 
Nev. 591. 

N.J.—Westville Land Co. v. Handle, 
171 A. 620, 522. 112 N.J.Law 447, 
citing Corpus Juris. 

20k N.C.—^Town of Luniberton rV. 


Hood. 167 S.B. 641, 644, 204 N.C. 
171, citing Corpus Juris. 

31 C.J. p 419 note 7. 

21. S.C.—Peck V. Wakely, 13 S.C.L. 
279, 284. 

22. Ga.—Travelers Ins. Co, v. Geor¬ 
gia Power Co., 181 S.E. 111, 114, 
51 Ga.App. 579. 

23. N.Y,—^Lauer v. Maga, 1 N.T.S.2d 

743, 744. 

24. Ga.—^Travelers Insurance Co. v. 
Georgia Power Co., 181 S.B. 1X1, 
114, 51 Ga,App. 579. 

N.Y.—Lauer v. Maga, 1 N.Y.S.2d 743, 

744. 

Similarly saq;>ressed 
Indemnity signifies reimburse¬ 
ment, making good, and compensa¬ 
tion for loss or Injury.—^Rogers v. 
Shawnee F. Ins. Co., Ill S.W. 592, 
593, 132 MoJkpp, 275. 

25. Mass.—^Proctor v. Dillon, 129 N. 
B 265, 269, 235 Mass. 538. 

28. Neb.—Belk v. Capital Fire In¬ 
surance Co., 169 N.W. 242, 263, 102 
Neb, 702. 

27- Nev.—^Lawson v. Halifax-Tono- 
pah Min. Co., 135 P. 611, 613, 36 
Nev. 591. 


2a Neb.—Belk v. Capital Fire In¬ 
surance Co., 169 N.W. 262, 263, 102 
Neb. 702. 

Nev.—^Lawson v. Bta.lifax-Tonapah 
Min. Co., U5 P. 611, 613, '36 Nev. 
591. 

29. Phrases construed 

(1) “Indemnity belt** is the belt of 
land extending on either side of a 
railroad from which the railroad is 
entitled to make a selection of lands 
in case the land which has been spe¬ 
cifically granted to it has been pre¬ 
viously appropriated by other par¬ 
ties and so lost to the company.—^El- 
ling V. Thexton, 16 P. 981, 933, 7 
Mont. 330. 

(2) “Indemnity bond,** a direct 
undertaking as distinguished from a 
collateral undertaking.—^Kellogg v. 
Bell, '268 N.W. 634, 537, 223 Iowa 
510. 

.(3) “Indemnity contract** see In¬ 
demnity $ 2. 

(4) “Indemnity insurance** see the 
C.J.S. title Insurance § 19, also 31 
C.J. p 473 notes 1-6. 

(5) “Indemnity lands': see the C.J. 
S. title Public Lands $ ,63, ^lao 50 C. 
J. p 967 note 89-p 969 note 32. 
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INDEMNITY 

This Title includes contracts to make good or compensate for loss or damage, sustained or antici¬ 
pated, from acts or omissions of others as well as those of the persons indemnified, or to protect 
against claims of or liabilities to third persons; nature, requisites, validity, incidents, construction, op¬ 
eration, and effect of such contracts in general; bonds and other instruments in writing promising 
such indemnity; and rights, liabilities, and remedies of the parties. 

Matters not in this Title, treated elsewhere in this woiic, see Descriptive-Wexk Index 

Analysis 

1. DEFINITIOirS, NATURE, AND DISTINCTIONS, §§ 1-3 
U. EXPRESS CONTRACTS, §§ 4-19 

m. IMPLIED CONTRACTS, §§ 20-27 
IV. ACTIONS, §§ 28-37 

V. RIOHTS, REMEDIES, AND DISCHARCE OP INDEMNITOR, §§ 38-40 

Sub^Analysis 

I. DEFINITIONS, NATURE, AND DISTINCTIONS—p 664 
§ 1. Definitions—^p S64 

2. Nature of obligation—p 564 

3. Distinctions—^p 566 

n. EXPRESS CONTRACTS—p 667 

§ 4, Requisites and validity—p 567 

5. -Form of language—^p 569 

6. -Consideration—^p 570 

7. -Legality of contract—^p 572 

8. Construction and operation—p 574 

9. -What law governs—^p 576 

10. -Persons for and against whom available—p 576 

11. -Duration of contract—^p 578 

12. -Losses, damages, or liabilities covered—^p 579 

13. -Amount of liability or measure of damages—^p 583 

14. -Accrual of liability—p 588 

15. -Notice to indemnitor—p 592 

16. -Performance of conditions by indemnitee—593 

17. -Performance by indemnitor—^p 593 

18. -Estoppel—^p 593 

19. -Assignability of contract—^p 594 

nL mPTJED CONTRACTS-p 594 

§ 20. In general—^p 594 

21. Indemnity from another's wrong—^p 596 

22. -By municipality—^p 598 

23. Existence of primary liability—p 600 


@ee also descriptive word index in the'back of this Volume 
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INDEMNITY 


UL IMPLIED CONTRACTS—Continued 

§ 24. Scope and extent of liability'—602 

25. Accrual of liabilit}*—p 603 

26. Notice of action—p 604 

27. Joint tortfeasors or parties in pari delicto—p 604 


IV. ACTIONS—p 609 
§ 28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 


Form of remedy—p 609 

Persons entitled to sue, and parties—^p 610 

Conditions precedent—^p 612 

Defenses in general—612 

Conclusiveness and effect of prior adjudication—^p 613 

Time to sue and limitations—^p 620 

Pleading—p 621 

Evidence—p 625 

Trial—p 629 

Judgment and review—^p 631 


V. EIGHTS, REMEDIES, AND DISCHARGE OF INDEMNITOR—p 632 
§ 38. Rights and remedies in general—^p 632 

39. Return of deposits—p 633 

40. Discharge—^p 634 

See also descriptive word index in the back of this Volume 
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I DEFINITIONS, NATURE, AND DISTINCTIONS 


§ 1. Definitions 

As relating to Indemnity contracts, "Indemnity" la 
the obligation resting on one person to make good any loss 
or damage another has incurred or may incur by acting 
at his request or for his benefit. 

As relating to a contract of indemnity the word 
“indemnity" may be defined as the obligation or 
duty resting on one person to make good any loss 
or damage another has incurred or may incur by 
acting at his request or for his benefit^ 

§ 2. Nature of Obligation 

The right to indemnity and the obligation to In. 

1. U.S.—^^tna Casualty & Surety 
Co. V. National Bank of Tacoma^ 

C.C.A.Wash.. 59 F.2d 493, 495. cit¬ 
ing Corpus Jtixis. 

Iowa.—In re Prunty’s Estate, 207 N. 

W. 785, 788, 201 Iowa 670, citing 
Corpus Juris. 

N-J.—Westville Land Co. v. Handle, 

171 A. 620, 622, 112 N.J.Law 447, 

Citing Corpus Juris. 

.31 C.J. p 419 note 8. 

UtTnllaar deflnitions 

U.S.—Crab Orchard Improvement 
Co. V. Chesapeake & O. Ry. Co., C. 

CA.W.Va., 115 F.3d 277, 28*2, af- 
fir min^, D.(l, 33 F.Supp. 680, cer- 
'"tiorari denied 6i S.Ct 807, £l2 U. 

S. 702, 85 L.Ed. ^M^tilcfentral 


demnify generally spring from contract, express or Im¬ 
plied. The promise in an indemnity contract fs an orig¬ 
inal, and not a collateral, undertaking, and the liability 
assumed Is primary, and not secondary. As regards the 
nature of the responsibility assumed, the contract Is 
generally either one against liability or one against loss or 
damage. 

Although the obligation to indemnify may, as 
shown infra § 20, be one imposed by law, the right 
to indemnity and the corresponding obligation to 
indemnify generally spring from contract, express 
or implied,2 which contract determines the extent 
of the right to be indemnified and in the absence 
of an express or implied contract a right to indem- 

Guaranty Co., 217 P. 746, 749, 191 
Cal. 542. 

31 C.J. p 419 note 8 [a]. 

2. Mo.—^Missouri Dlst. Telegraph 
Co. V. Southwestern Bell Tele¬ 
phone Co., 93 S.W.2d 19, 338 Mo. 
692. 

'31 C.J. p 42Q note 28. 

Express contracts generally see in¬ 
fra $$ 4-19. 

Implied' contracts generally see in¬ 
fra SS 20-27. 

3L Ohio.—Cleary v. Fidelity & Cas¬ 
ualty Co. of New York, 163 N.B. 
628, 29 Ohio App. 425. 

31 dj. p 420 bote 39. 


States Grain Co-Operative v. 
Nashville Warehouse & Elevator 
Corporation, C.C.A.Ina., 48 F.2d 
138, 140. 

Conn.—^Fidelity 4k Casualty Ins. Co. 
of New York v. Sears, Roebuck & 
Co., ‘199 A. 93, 94, 124 Conn. 227. 
117 A.L.R 665. 

N.Y.—Colonial Motor Coach Corpo¬ 
ration V, New York Cent; R. Co^ 
228 N.Y.S. 508, 618, 131 Misc. 391. 

Okl.—^Thomas V. Williams, 49 P.2d 
557, 560, 173 OkL 601—Oppenheim 
V. National Surety Co., 231 -P. 1076, 
1077, 105 Okl. 223. 

Statutory deflnltiou quoted 

CaL—Somers v. TJ. S. Fidelity ft 
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§ 2 


nity generally cannot be claimed.^ 

The promise in an indemnity contract is an orig¬ 
inal and not a collateral undertaking,5 and in this 
particular, as shown in Guaranty § 5, a contract of 
indemnity differs from a contract of guaranty. The 
liability assumed in an indemnity contract is not 
secondary, but primary;® there is a direct privity 
between the promisor and the promisee, while there 
is no debt owing by a third person to the promisee, 
and no remedy against a third person.*^ Indemnity 
implies a primary or basic liability in one person, 
although a second is also liable with the first to a 
third; and a discharge of the obligation by the 
second person leaves him with a right to secure 
com-pensation from the one who, as between them¬ 
selves, is primarily liable, the obligation being based 
altogether on the law’s notion of what is fair and 
proper between the parties.® If the contract of in¬ 
demnity refers to, and is founded on, another con¬ 
tract, either existing or anticipated, it covenants 
to protect the promisee from some accrued or an¬ 
ticipated liability arising on such other contract;® 
it is not a contract to answer for the contractual 
debt, default, or miscarriage of another than the 
promisee, but a contract to indemnify the promisee 
from loss owing to his contractual liability.^® The 
contract is given to a person against his sustaining 
loss or damage, and cannot properly be called one 
that insures the thing.^l The agreement presup- 

4. Ala.—Baker v, Cotney, 65 So. 

799, 187 Ala. 137. 

31 C.J. p 420 note 30. 

5. U.S—Howell V. Commissioner of 
Internal Revenue, C.C.A., 69 F.2d 
447, certiorari denied Howell v. 

Helvering, 54 S.Ct 864, 292 U.S. 

654, 78 UEd. 1608. 

Ill.—Lamb v. Fidelity & Deposit Co, 
of Maryland, 267 Ill.App. 262. 

Mich.—Moore v. Capital Nat Bank 
of Lansinff, 264 N.W, 288, 274 
Mich. 56. 

Neb.—First Trust Co. of Lincoln v. 

Airedale Ranch & Cattle Co., 286 
N.W. 766, 768, 773, 136 Neb. 621, 
quotingr Corpus ^Tnxis. 

N.J.—Westville Land Co. v. Handle, 

171 A. 6*20, 522, 112 N.J.Law 447, 
citing Ooipiis Juris. 

Tex.—Olson v. Smith, Civ.App., 72 
S.W.2d 650, 652, error dismissed, 
citing Corpus Juris. 

31 C.J. p 419 note 14. 

6. U.S.—^New York Casualty Co. v. 

Sinclair Refining Co., C.C.A.Okl., 

108 P.2d 65—Howell v. Commis¬ 
sioner of Internal Revenue, C.C.A., 

69 P,2d 447, certiorari denied How¬ 
ell V. Helvering, 54 S.Ct 864, 292 
U.S. 654, 78 L.Ed. 1503. 

Ala.—^egall v. Loeb, 118 So, 633, 218 
Ala. 438. 

NJ*.—^Westville Land Co. v. Handle, 


poses that the party indemnified may be compelled 
to pay damages as a result of some action which 
he is about to take, and it is against such possibil¬ 
ity that the indemnity agreement protects hiin .^2 a 
contract to indemnify another against any damage 
he may suffer by reason of a mortgage on land, and 
vvhich also contains a promise to pay a certain 
sum by a certain date, is not strictly a contract of 
indemnity.^® 

As bond, A written contract of indemnity for a 
certain amount on certain specified conditions has 
the characteristics of a bond,"^^ and in many cases 
such contracts are made in the form of a bond. 

Variety or kinds of contracts. With respect to 
their subject matter indemnity contracts are of 
great variety but as regards the nature of the 
responsibility assumed by the indemnitor a con¬ 
tract of indemnity is generally either one against 
liability or one against mere loss or damage;^® and 
with respect to the accrual of liability thereon, as 
shown infra § 14, the law makes a clear distinc¬ 
tion between these two forms of indemnity con¬ 
tracts. Whether a contract of indemnity is one of 
indemnity against liability or one against mere loss 
or damage depends on the true intent and meaning 
of its covenant if the contract simply indemni¬ 
fies and nothing more, it is against loss or damage 
only,l® but if it binds the indemnitor to do a cer¬ 
tain act or pay sums and the performance of the 

S.D.—^Bckhart v. Hei«r, 37 S.D. 382, 
158 N.W. 403. 

11. Neb.—First Trust Co. of Lin¬ 
coln V. Airedale Ranch & Cattle 
Co., 286 N.W. 766, 136 Neb. 521, 
quoting Corpus Jtuis. 

N.H.—Cummings v. Cheshire Coun¬ 
ty Mut Fire Ins. Co., 55 N.H. 457. 
Contract of indemnity as one of In¬ 
surance generally see infra § 3. 
18. N.T.—^Dolgoff V. Schnitzer, 205 
N.T.S. 11, 209 App.Div. 611. 

la N.C.—Hilliard v. Newberry, 68 

S. B. 1056, 153 N.C. 104. 

14 UL—Globe IndemzL Co. v. Ees- 
ner, 203 ULApp. 405. 

15. Conn.—Wolthausen v. Trlmpert, 
105 A. 687, 93 Conn. 260. 

15. Iowa.—Duke v. Tyler, 280 N.W. 
919, 821, 209 Iowa 1845, citmg Cbr- 
pus Juris. 

N.T.—In re Campbell's Estate, 27 N. 

T. S.2d 831, 176 Misc. 543. 

31 C.J. p 419 note 22. 

17. Iowa.—^Duke v. Tyler, 280 N.W. 
319, 321, 209 Iowa 1345, citing Cor- 
pus Juris. 

31 C.J. p 419 note 24. 

la Iowa.—Duke v. Tyler, supra, 
citing Corpus Juris. 

I 31 C.J. p 419 note 25. • 


171 A 520, 522, 112 N.J.Law 447, 
citing Corpus Jtuis. 

As between, indenajiitor aud wrong¬ 
doer, when loss under contract of 
indemnity is occasioned by wrong of 
third person, wrongdoer is primarily, 
and Indemnitor secondarily, liable to 
owner of property injured.—Globe & 
Rutgers Fire Ins. Co. v. Cleveland, 
34 S.W,2d 1059, 163 Tenn. 83. 

7. N.J.—Westville Land Co, v. Eten- 
dle, 171 A 620, 112 N.J.Law 447. 

a D.O.—George’s Radio v. Capital 
Transit Co., 126 F.2d 219, 76 U.S. 
App.D.C. 187. 

poll reimbursement recoverable 
Mo.—^Missouri Dist Telegraph Co. v. 
Southwestern Bell Telephone Co., 
Mo., 93 S.W.2d 19, 338 Mo. 692. 

a Neb.—First Trust Co. of Lincoln 
V. Airedale Ranch & Cattle Co., 
286 N.W. 766. 768, 136 Neb. 521, 
quoting Corpus Juris. 

S.D.—Eckhart v. Heier, 158 N.W. 
403, 37 SJD. 882. 

10. Neb.—First Trust Co. of Lin¬ 
coln V. Airedale Ranch & Cattle 
Co., 286 N.W. 766, 768, 199 Neb. 
521, quoting Corpus JiuAs. 

N.C.—Midgett v. Nelson, 199 S.E. 
393, 394, 214 N.C. 296, ‘citing Cor¬ 
pus Juris. 
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act or payment of such sums will prevent harm or 
injury to the indemnitee it is a contract of indem¬ 
nity against liability.^® 

Right to indemnifying bond. The right to an 
indemnifying bond depends on the terms of the con¬ 
tract providing therefor and in the absence of 
such a contract a bond cannot be required if 

the indemnitee’s right to demand such a bond is 
fixed absolutely by the contract, he cannot be re¬ 
quired to show that there have been breaches of the 
contract before making such demand,^^ and if a 
bond is given at the time of the contract the in- 
. demnitee can require no other bond, even though 
its amount is insufiicient to protect him against 

loss-23 


§ 3. Distinctions 

Notwithstanding some common elements, indemnity 
is distinguishable from compensation, iosses, contracts 
to pay or perform. Insurance, subrogation, and surety¬ 
ship. 

Indemnity is distinguished from contribution in 
Contribution § 1, and from guaranty in Guaranty 
§5. 

Although compensation in the popular sense may 
be broad enough to include indemnity, still if the 
terms are used by the parties entering into the con¬ 
tract in a special or technical sense they are to be 
so understood.^^ Where an indemnitor gives a 
bond to indemnify against losses, the word “indem¬ 
nity,” as distinguished from the word “losses,” 
means the amount for which the indemnitor may 
be liable under the bond, while the word “losses” 
refers to the loss sustained by the indemnitee.^^ 
Contract to pay or perform. There is a clear 

Keld contnctf of indenmlty against 
loss and not against liability 

N’.T.—National City Bank of New 
York V. Berwin, 270 N.T.S. 678, 240 
App.Dlv. 550—^First Nat. Bank v. 

Bankers* Trust Co., 271 N.T.S. 191, 

151 Misc. 233. 

Pa.—Bean v. Cement Nat Bank of 
Siegfried, 2 A.2d 1003, 134 Pa-Su¬ 
per. 281. 

S.D.—^Moriarty v. Tomlinson, 235 N. 

W. 363, 58 S.D. 431. 

la. W.Va.—Stuart v. Csurter, 90 S. 

B. 637, 79 W.Va. 92, L.ItA.1918D 
1076. 

Held oovtraots of indemnity against 
liabUlty and not against loss 
Ala-—^King v. Capitol Amusement 
Co, 130 So. 799, '222 Ala. 116. 

N.Tj—S chneck y. Lewis, 201 N.T.S. 

'2’82, 121 Misc. 370, affirmed 206 N. 

T.S. 968, 21Q App,Div. 845. 

flD. Iowa.*—Hall v. Stewart, 12 N. 

W. 741, 68 Iowa 631, , 

31 'C.J. p 420^note 31. 


distinction between a bond or contract conditioned 
to pay a certain sum of money or to perform a 
certain act and a bond or contract conditioned to 
indemnify. A cause of action accrues on a bond 
or contract to do a certain act as soon as there is 
a default in performance, whether or not the ob¬ 
ligee or promisee has suffered damage, whereas in 
the case of a bond or contract conditioned to in¬ 
demnify damage must be shown before the party in¬ 
demnified is entitled to recover.^^ Furthermore in 
case of an indemnity, as shown infra § 13, the 
amount of recovery is, as a general rule, only to 
the extent of the injury the obligee has sustained, 
whereas in the case of a contract to pay it is the 
full amount agreed to be paid.^7 

Insurance. While the basic concepts are not 
identical and each has varied legal usages, indem¬ 
nity and insurance have common elements.^® 
Fundamentally each involves contractual security 
against anticipated loss, and in each case there 
must be a risk of loss to which one party may be 
subjected by contingent or future events, and an 
assumption of it by legally binding arrangement by 
another.29 Thus it has been said that a contract of 
indemnity is one of insurance, under which the in¬ 
demnitor undertakes to save the indemnitee against 
loss arising from an unknown or contingent event.^® 
Subrogation. The principle of indemnity is close¬ 
ly interrelated with the principle of subrogation, 
and oftentimes the possessor of the one right is 
also the possessor of the other. Both doctrines are 
based on the principle that a benefit has been con¬ 
ferred on defendant at the expense of plaintiff, but 
the principle of indc-mnity is more limited in appli¬ 
cation than that of subrogation, since not only must 

Bond or agreement beld to hava 
dual cbaracter 

Fla.—Brogan v. Ferguson, 133 So. 
317, 101 Pla. 1311. 

Mo.—^Runnels v. Lasswell, App., 272 
S.W. 1033. 

N.Y.—Albert v. Freedman, 171 N.B. 
760, 263 N.Y. 608, reversing 237 
N.T.S. 718, 227 App.Div. 781. 

37. U.S.—^Wicker v. Hoppock, Ill., g 
Wall. 94, 18 L.Bd. 752—In re H. L. 
Herbert & Co., C.aA.N.T., 2*62 F- 
683. 

28. D.C.—Jordan v. Group Healtbt 
Ass'n, 107 F.2d 239, 71 App.D.CL 
38. 

29. D.C.—Jordan v. Group Healtbt 
Ass*n, supra. 

^ Mich.—^Moore v. Capital Nat 
Bank of Lansmg, 264 N.W. 283,. 
274 Mich. 66. 

Insurance as contract of indemnity’ 
see Insurance 5 1, also '32 CJ. p- 
976 note 6. 


2L La,—Christian ▼. Monette, 12 
La.Ann. 635. 

31 C.J. p 420 note 32. 

22. Iowa.—^Hall v. Stewart, 12 N. 
W. 741, 58 Iowa 681. 

23. La.—Christian v. Monette, 12 
La.Ann. 635. 

2A CaL—^Bayley v. Employers* Lia¬ 
bility Assur. Corp., -58 P. 7, 125 
CaJL 34o. 

25. Masa—^Rlce v. National Credit 
Ins. Co., 41 N.B, 276, 164 Mass. 
285, 

26. U.S.—Central States Grain Co- 
Operative V. Nashville Warehouse 
& Elevator Corporation, C.C.A. 
Ind., 48 F.2d 138. 

Iowa.—State v. Cordaro, 241 N.W. 

448, 214 Iowa 1070. 

W.Va-—Jefferson Cooperage Co. v. 
Getzendanner, 182 .S.B. 90, 91, 116 
W.Va. 489, citing CoKpas Juba 
31 C.J. p 420 note 40. 

Accrual of liability generally see in¬ 
fra 9 14. 
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a benefit be conferred on defendant by a discharge 
of his duty or obligation, but the discharge must 
have occurred under circumstances in which plain¬ 
tiff was, at the same time, discharging a personal 
obligation coextensive with that of defendant.^^ 

Suretyship, Contracts of indemnity are distin¬ 
guished from those of suretyship in that in indemni¬ 
ty contracts the engagement is to make good and 
save another from loss on some obligation which 
he has incurred or is about to incur to a third per¬ 
son, and is not as in suretyship a promise to one 
to whom another is answerable.*^ A surety is di¬ 
rectly and immediately liable for a debt; an indem¬ 


§ 4 

nitor is liable only after unsuccessful efforts by the 
indemnitee to collect from the debtor.** A con* 
tract of surety involves a direct promise to perform 
the obligation of the principal in the event that the 
principal fails to perform as required by his con¬ 
tract ; a contract of indemnity obligates the indem¬ 
nitor to reimburse his indemnitee for loss suffered 
or to save him harmless from liability, but never di¬ 
rectly to perform the obligation indemnified.*^ A 
contract of suretyship requires three parties, the 
principal, the obligor, and the surety, while one 
of indemnity requires two parties, the indemnitor 
and the indemnitee.* ^ 


n. EXPRESS OONTRAOTS 


§ 4. Requisites and Validity 

a. In general 

b. Agreement or mutual assent 
a. In Gleneral 

The rules governing the requisites and validity of 
contracts generally apply as to contracts of Indemnity. 

The rules which govern the requisites and valid¬ 
ity of contracts in general, as discussed in Contracts 
§§ 30-293, apply as to contracts of indemnity.*® 


In accordance with such rules, in order to consti¬ 
tute an express contract of indemnity, it must be 
entered into by two or more parties who are capa¬ 
ble of entering into such a contract,*^ must de¬ 
scribe the contracting parties,*® and must be prop¬ 
erly delivered.** The fact that an indemnity bond 
contains a void power of attorney to confess judg¬ 
ment does not render the instrument totally invalid 
where the objectionable clause may be stricken 
without affecting the remainder of the contract,^® 


81. XJ.S.—Crab Orchard Improve¬ 
ment Co. V. Chesapeake & O. Ry. 
Co., C.C.A.W.Va., 115 F.2d 277, af¬ 
firming’, D.C., "SS F.Supp. 580, cer¬ 
tiorari denied 61 S.Ct. 807, 812 U. 
S. 702, 85 L.Ed. 1135. 

32. CaL—Somers v. U. S. Fidelity & 
Guaranty Co., 217 P. 746, 191 Cal. 
'542. 

Fla.—^Royal Indemnity Co. v. Knott, 
186 So. 474, 101 Fla. 1495. 

Mo.—McManus v. Tralles, App., 253 
S.W. 40^. 

Pa.—^In re Brock, 166 A. T78, 781, 
812 Pa. 7, citing Corpus Jiiris—| 
Wilbur Trust Co. v. Eberts, '27 
NortlLCo. 171, affirmed B. P. Wil¬ 
bur Trust Co., now to Use of Fed¬ 
eral Deposit Ins. Corporation v. 
Eberts, 10 A.2d 397, 837 Peu 161. 

Wash.—^National Bank of Tacoma v. 
.Stna Casualty & Surety Co., 296 
P. 831, 833, 161 Wash. 239, citing 
Corpus Juris. 

31 C.J. p 420 note 39. 

^‘Suretyship*’ defined see the C.J.S. 
title Principal and Surety 5 1, also 
50 C.J. p 12 note 2-p 13 note 9. 

said ludexnrdtj and not suxetyslilp 
ooutxaot 

Kan.—^First Nat. Bank of Scott City 
V. Deng, 87 P.2d 513, 515, 149 Kan. 
454, citing Corpus Juris —Waddle 
V. Bird, 267 P. 974,126 Kan. 255. 

31 CJ. p 420 note «9 fa], 

SsU suretyship and not iudsnmlty 
eoutraot 

N.Y.^Maine liumber Cp* v, Maryland 


Casualty Co., 214 N.T.S. 621, 216 
App.Div. 33, affirmed 155 N.E. 887, 
244 N.T. 537—^Dugand v. Indemni¬ 
ty Ina Co. of North America, 203 
N.T.S. 541, 122 Misc. 639, affirmed 
206 N.T.S. 900, 210 App.Div. 853. 
Pa.—^Hess v. Merlon Title & Trust 
Co., 177 A. 53, 317 Pa. 501. 

S.D.—John Deere Plow Co. of Moline 
V. Tuinstra, 200 N.W. 61, 47 S.D. 
553. 

33. Pa—^In re Gordon, 176 A, 494, 
317 Pa 161—In re Brock, 166 A. 
778, 312 Pa 7. 

34. Cal.—Gill V. Johnson, 69 P.2d 
1016, 21 CaLApp.2d 649—Mahana 
V. Alexander, 363 P. 260, 88 CaL 
App. 111. 

35. Mich.—^Moore v. Capital Nat. 
Bank of Liansing, 264 N.W. 288, 
274 Mich. 56. 

38. IlL—^Whelan v. Massachusetts 
Bonding & Ins. Co., .205 IlL App. 
122 . 

acatters not rendering contract in^ 
valid 

(1) That railway did not give 
written consent to subleasing of 
warehouse erected on railway prop¬ 
erty, as provided in permit for erec¬ 
tion, did not render permit invalid, 
so that railway could ^ recover dam¬ 
ages paid on account of destruction 
by fire of fertilizer stored In ware¬ 
house from contfractor who, ejected 
warehouse j under provision of ^permit 
; by which railway, was released from 


liability for damages caused by fire. 
—^Bangor & A. R Co. v. Hand, 174 
A. 380, 133 Me. 99. 

(2) Provision authorizing compro¬ 
mise by indemnitee did not vitiate 
indemnity contract.'—Carroll v. Na¬ 
tional Surety Co., 24 F.2d 268, 58 
APP.D.C. 3. 

(3) Provision for reimbursement 
of indemnitee for payments made by 
it in good faith under the belief that 
it was liable or that It was neces¬ 
sary or expedient to make such pay¬ 
ments, regardless of whether such 
liability, necessity, or expedience 
actually existed, and providing that 
evidence of such payment shall be 
conclusive of the fact and extent of 
the indemnitor’s liability, is valid.— 
Central Surety & Insurance Corpo¬ 
ration V. Hinton, 130 S.W.2d 235, 283 
Mo. App. 1318. 

37, IlL—Whelan v. Massachusetts 
Bonding & Ins. Co., 205 Ill.App. 
122 . 

31 C.J. p 420 note 46. 

2 

aa. Ill.—Rimkus V. Tananevicz,. 307 
IlLApp.: 96. 

31 CJ. p 420 note 47. 

39. U.S.“Keyes v. Anderson, CCLA. 
Minn.; 262 F. 748. 

8i C.J. p 420 note 48. 

40. Ky.—Farmers* Bank of White 
Plains V. Bass, 292 S.W. 489, 218 
Ky. 813. 
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and the fact that an indemnity bond was not exe¬ 
cuted or ratified by the purported principal does not 
preclude the surety’s liability thereon.^^ An oral 
contract of indemnity is enforceable- 

Signing, The rules laid down in Contracts § 62 
relating to the signing of contracts generally apply 
to a contract of indemnity.'*^ Where a contract of 
indemnity contains a condition making it essential 
to its validity that it be signed by a certain per¬ 
son, it is not binding until it is signed by such per¬ 
son,^4 unless such condition is waived.45 Ordina¬ 
rily it is not necessary for the person indemnified 
to sign the agreement.4S 

Seal, In the absence of a statutory requirement 
a contract of indemnity need not be under seal.47 

Revenue stamps. The failure to put on an in¬ 
demnity bond the stamps required does not unless 
the statute imposing the requirement so provides in¬ 
validate the bond.4* 

b. Agreement or Mutual Assent 

As In the case of other contracts, to constitute a 


binding contract of indemnity there must be mutual as¬ 
sent to the terms of the indemnity, and fraud or mis¬ 
representation, as well as mutual mistake, may vitiate 
the contract. 

As in the case of other contracts, in order to con¬ 
stitute a binding contract of indemnity there must 
be mutual assent to the terms of the indemnity, by 
the making of an offer by one party and by the 
acceptance thereof by the other party.4^ The of¬ 
fer of the indemnity must be accepted by the person 
to whom it is addressed,^® although it is not neces¬ 
sary to sign it in order to accept it and the per¬ 
son making the offer must be notified of such ac¬ 
ceptance,5^ unless it is delivered to such person in 
response to a request or proposition from him.5^ 

A contract to furnish a bond of indemnity will be 
regarded as a contract of indemnity if the bond is 

not furnished.54 

Fraud or misrepresentation. While the indem¬ 
nitee need not make any unrequested disclosure of • 
any fact which would not change or increase the 
risk or obligation the indemnitor has assumed, 


41- IT.J.—Erie R. Co. v. S. J. Groves 
& Sons Co.. 166 A- 20-5. Ill N.J. 
Law 100- 

41^ Tex.—^Barker v. Faggf, Civ.App., 
107 S.W.2a 490. 

Promise to Indemnify as within stat¬ 
ute of frauds see Frauds, Statute 
of 9 26. 

43; IlL—Walker-Bdmund Co, v. 
Bankets Surety Co., 148 llLApp. 
73. 

44, W.Va.—^Elkins v. Elkins Elec¬ 
tric R. Co., 105 S.E. 238, 87 W.Va. 
350. 

SI C.J. p 421 note 61. | 

Bond I 

To be binding on a surety, a bond 
of indemnity purporting to be the 
bond of both principal and surety 
must he signed by the principal, or 
be executed on his behalf by some 
one duly authorized, or the unau¬ 
thorized act be subse<juently ratified, 
or the principal be bound independ¬ 
ently of the bond for breaches there¬ 
of, unless the surety has otherwise 
agreed to be bound thereby, or is es¬ 
topped to deny his liability.—La 
Belle Iron Works v. Quarter Sav. 
Bank, 82 S.B. 614, 74 W.Va. 669— 
•81 C.J. p 421 note 51 [a]. 

Condltloii. that all parses sigiL 
< The rule that failure of one or 
more persons to sign a contract pre¬ 
pared for execution by several does 
not relieve from liability those who 
did sign is Ixikpplicable to a contract 
of indemnity by^ a number of' per¬ 
sons, each for a stipulated propor¬ 
tion, where those who signed agreed 
to W bound, only if all signed.—^In j 
re Bitty's ^Estate, >21 Pa.I)ist & Co. 
685, affirmed 177 A. 812, 317 Pa. 529.1 


4B- N.Y.—General R. Signal Co. v. 
Title Guaranty & Surety Co., 96 
N-B. 734. 2t)3 N.Y. 407. 

4a. Ind.—Gushard v. Moyer, 164 N. 

E. 281, ‘92 Ind.App. 519. 

Pa.—^Berlinger v. Bernstein, ISa A. 

548, 102 Pa.Super. 325. 

Signed acceptance not required see 
infra subdivision b of this sec¬ 
tion. 

47. N.a—Dunlap v. Willett, 69 S.E. 

222, 153 N.a 317. 

81 C-J. p 421 note 63. 

43. S.C.—Wylie v. Commercial & 
Farmers* Bank, 41 S.E. 504, 63 S. 
C. 406. 

49. La.—^McCUntlc-Marshall Co. v. 

O’Leary, '84 So. 503, 147 La. 65. 

•SI CJ, p 421 note 67. 

Agreement or mutual assent gener¬ 
ally see Contracts §S '80-63, 
OpeoULcatioiis not fonniag part of 
cosbraot 

In action based on theory that as 
a result of mason contractor’s fail¬ 
ure to perform contractual duty to 
maintain safeguards around hoist a 
Judgment had been recovered against 
Insured owner which plaintiff insur¬ 
er had i^d, where masonry work 
contract referred to specifications 
sjLd specifications provided t^t dur¬ 
ing progress of work contractor 
must maintain sufficient guards 
around hoist but specifications did 
not form part of contract and work 
was not performed with reference 
thereto, and specifications were nev¬ 
er signed by contractor or delivered 
to it, recovery could not be had since 
there was no basis for liability in 
contract—American Employers* Insv 
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Co. of Boston, Mass., v. Brandt Ma¬ 
sonry Corporation, 13 N.T.S.2d 386.. 
Meetlhg of minds 
Where guarantor refused to sign 
guaranty agreement unless defend¬ 
ant indemnified her against loss^ 
which was done, there was a meet¬ 
ing of minds of parties.—^Abraham- 
son V. Burnett, 290 P. 228, 167 Wash. 
■ 668 . 

Power to demand counter indemnity 

Indemnitor, not theretofore bound 
as such, had power to demand coun¬ 
ter indemnity as condition of execu¬ 
tion of bond required of trust com¬ 
pany by depositor of school funds.— 
National Surety Co. v. Franklin 
Trust Co., 170 A. 683, 313 Pa. 501, 95 
A.L.R. 300. 

5a Pa.—^Emerson v. Graff, 29 Pa. 
•3'58. 

Aooeptaaoe 

Indemnity agreement of stockhold¬ 
ers, guaranteeing bank against loss 
on doubtful assets, was held accept¬ 
ed by bank continuing to operate.— 
In re Prunty’s Estate, 207 N.W. 785^ 
201 Iowa 670. 

51. La—^Bay Shoe Co. v. Nacol, 4 
LaApp. 58. 

Signature of indemnitee to indemni¬ 
ty agreement not ordinarily neces¬ 
sary see supra subdivision a of 
this section. 

59. Pa—^Emerson v. Graff, 29 Pa 
358, 

63. U.S.—IT. 'S. Fidelity & Guaran¬ 
ty Co, V. Riefler, 86 S,Ct 12, 239 
U.S. 17, 60 L.Ed. 121. 

54. Cal.—Showers v. Wadsworth, 22 
P. 663, 81 Cal. 270. 

65. U.S.—‘Hartman Goldsmith & Co. 
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an indemnitor who is induced to enter into the con¬ 
tract of indemnity by fraudulent representation or 
concealment on the part of the indemnitee as to 
some material fact is not bound by the contract.^^ 
An indemnity bond cannot be voided by the per¬ 
son bound, however, because of false representa¬ 
tions of a third person unless the obligee participat¬ 
ed in the fraud or knew of it ;57 and an acceptance 
will be good and the contract binding, even though 
the indemnitee had knowledge of some irregularities 
on the part of the third person against whose acts 
the indemnity was given, where there is no fraud¬ 
ulent concealment of the facts,^ 8 especially where 
the indemnitor had knowledge of the facts.®^ 
Where a person has a right to require either cash 
or securities to be deposited with him as indemnity 
and he voluntarily chooses securities, without de¬ 
ceit or fraud of any kind, he is bound thereby, al¬ 
though the securities prove to be less valuable than 
he expected.®^ 

False representations as to the law will not re¬ 
lieve one who signs an indemnity contract from lia¬ 
bility thereon.®^ 


§ 5 

Mutual mistake will not relieve the obligor from 
liability on an indemnity bond unless the obligee 
is party thereto.®^ 

§ 5. -Form of Language 

The language employed must clearly and definitely 
show an Intention to indemnify against a certain loss or 
liability, but If the intention is reasonably clear the con¬ 
tract need not be drawn in any particular form or be ex¬ 
pressed in technical terms. 

The language employed must clearly and definite¬ 
ly show an intention to indemnify against a certain 
loss or liability;®® otherwise it is not a contract of 
indemnity,®^ as where the terms of the contract 
clearly show, not an intention to indemnify, but a 
direct promise to pay a certain sum of money or 
to perform a certain act.®® If the intention to in¬ 
demnify is reasonably clear, however, it is not nec¬ 
essary that the contract should be drawn in any 
particular form of words or be expressed in tech¬ 
nical terms.®® If the intention to indemnify is 
apparent from the whole instrument, it will be con¬ 
strued as a contract of indemnity, although it is 
called by some other name by the parties,®7 or al- 


T. Fidelity A Deposit Co. of Mary¬ 
land, C.C.A.N.Y., ^3 F.2d 89. 

50. Wis.—Eland State Bank v. 
Massachusetts Bonding & Ins. Co., 
162 N.W. 662, 165 Wis. 493. 
Agreement held not induced hy 
fraud 

Ill.—In re Glauner’s Estate, 7 N.E.2d 
86, 289 IlLApp. 245, reversed on 
other grounds Olsen v. Hartford 
Accident A Indemnity Co., 13 N.E. 
2d 159, 368 Ill. 194. 

57. N.J.—Rose V. Jerome Btaxvey 
Development Co., '166 A. 149, 113 
N.J.B(X. 161. 

58. Pa.—Pardee v, Markle, 5 A, 36i 
111 Pa 548, 56 AimR. 299. 

81 C.J. p 421 note 65. 

59. N.J.—Rowe V. H€mnum, 102 A. 
389, 91 N.J.Law 271. 

K.T.—^Hart v. Messenger, 46 N.T. 
253. . 

31 C.J. p 421 note 66. 

50. N.J.—^Atlantic Trust Co. v. Con¬ 
solidated Electric Storage Co., 23 
A. 934, 49 N.J.Ea. 402. 

•61. Wis.—Bauitable Surety Co. v. 
Hartmann, 187 N.W. 686, 177 Wia 
38. 

62. N.J.—^Rose V. Jerome iHarvey 
Development Co., 166 A. 149, 113 
N.J.Eu. 161. 

63- Ala—(Godwin v. Adler, 124 So. 
108, 2*20 Ala 69. 

Ohio.—Cleary v. Fidelity A Casualty 
Co. of New York, 163 N.E. 628, 29 
Ohio App. 425, 

31 C.J. p 421 note 69. 

Contracts not void for unoertalnty 
Ala—Carr v. Wyley, 23 Ala 821. 


Iowa—^In re Prunty*s Estate, 207 N. 

W. 785, 201 Iowa 670. 

La—^Fidelity A Deposit Co. of Mary¬ 
land V. Mahlen. Ill So. 425, 162 La 
1078. 

64. U.S.—^Hygienic Chemical Co, v. 
Provident Chemical Co., N.Y., 176 
F. 525, 100 C.C.A 121, modifying, 
C.C., 170 F. 6*23. 

31 C.J. p 421 note 70. 

Sold not indemnity contract 

(1) Contract between mortgagee 
and mortgagor's creditor who pur¬ 
chased mortgaged automobile that 
creditor will “defend” mortgagee 
against all suits, etc-^Hall v. Can¬ 
non, 9 P.2d 1067, 90 Colo. 466. 

(2) Contract providing that one 
party should not he responsible for 
any loss or damage to other result¬ 
ing from fire, theft, tornado, or other 
cause or for death or injuries which 
might be sustained by their em¬ 
ployees or customers in operating 
business.—^McCartha v. Colonial Ice 
Co., 17 S.B.2d 479, 220 N.C. 367. 

<3) Payee's agreement, releasing 
accommodation maker, as regards 
comakers.—Anderson v. Wright, 230 
N.Y.5. '617, 132 Misc. 844. 

(4) Where contractor agrreed to 
purchase lumber and material from 
lumber company, if it would assist 
contractor in establishing credit so 
that surety company would Issue 
requisite bond, and surety compcmy 
at time of execution of bond had 
knowledge of agreement.—Ortmeyer 
Lumber Oo. v. Central Surety A Inr 
surance Corporation, 98 P.2d 97, 151 
Kan. 226. 


(5) Other illustrations see 3l C.J. 
p 421 notes 70 [a], 71 [a], [b]. 

65. Mo.—^Delmar Inv. Co. v. Lewis, 
196 S.W. 1137, 271 Mo. 317, an¬ 
swering certified questions 162 S. 
W. 675, 180 Mo.App. 22. 

31 CJ. p 421 note 71. 

66. Ala.—Pyle v. Pints, 110 So. 822, 
824, 215 Ala. 398, citing Corpus 
Juris. 

Tex.—^Parsons v. Parsons, 284 S.W. 
933, 935, citing Corpus Juris, and 
affirming, Civ.App., 276 S.W. 200. 
31 C.J. p 422 note 72. 

Particular transactions held Indenu 
nity contracts 

Kan.—^First Nat. Bank v. Deng, 87 
P.2d 513, 515, 149 Kan. 454, citing 

Corpus Juris. 

Miss.—^Hunter v. Hughes, 100 So. 

371, 376, quoting Corpus Juris. 

Mo.—^Moberly v. Leonard, 99 S.W.2d 
58, 339 Mo. 791. 

N.J.—^Westville Land Co. v. Handle, 
171 A 620, 112 N.J.Law 447— 
Trenton Banking Co. v. Kennedy, 

8 A2d 232, 17 N.J.Misc. 222. 

Pa.—^Bean v. Cement Nat. Bank of 
Siegfried, 3 A2d 1003, 134 Pa.Su- 
per. 281—^In re Peters’ Estate, 16 
Pa.Super. 462. 

Wash.—^Nelson v. City of Seattle, 38 
P.2d 1034, 180 Wash. 1. 

31 C.J. p 422 note 72 [a]. 

67. Iowa.—Jenckes v. Rice, 93 N.W. 
384, 119 Iowa 451. 

Tex.—^Parsons v. Parsons, Com.App., 
384 S.W. 933, 935, citing Corpus 
Juris, and afidrming, Civ.App., 275 
S.W. 200. 

31 C.J. p 422 note 73. 
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though the term “guarantee” is used in the indem¬ 
nity clause.^S 

Contract for attorney's fees. A stipulation in a 
contract to pay attorney’s fees in case of a suit is 
a contract of indemnity.®^ 

§ 6, -Consideration 

a. Necessity 

b. Sufficiency 

a. Ifecessity 

A contract of Indemnity must be based on good and 
sufficient consideration. 

A contract of indemnity, like any other contract, 
must be based on a good and sufficient considera- 
ton ;70 otherwise it is invalid.71 

b. Sufficiency 

(1) In general 

(2) Incurring liability or performing act 

indemnified 

(3) Time of making indemni^ contract 


(1) In General 

Generally whatever would suffice as a consideration 
for any other kind of contract is sufficient on which to 
base a contract of indemnity; hence the consideration 
may consist of a benefit to the indemnitor or a detriment 
to the indemnitee. 

As a general rule, whatever would be sufficient 
as a consideration for any other kind of contract is 
sufficient on which to base a contract of indemni¬ 
ty.The consideration may consist of a benefit 
to the indemnitor,*^® or of some detriment or in¬ 
jury to the indemnitee.74 a promise by the indem¬ 
nitee to forego steps for his own protection or to 
exercise a forbearance which may be of benefit to 
the indemnitor may constitute a sufficient consid¬ 
eration.*^® It is not necessary that the considera¬ 
tion move from the indemnitee to the indemnitor.7® 
The mere performance of an existing legal obliga¬ 
tion is no consideration.^^ There is no considera¬ 
tion for an indemnity bond to secure a new de¬ 
pository bond to be issued where such bond was 
never issued although the indemnitee had previ¬ 
ously signed a depository bond.^® 


68i Ala.—^Pyle v. Pints, 110 So. 822, 
824, 215 Ala. 898, ciUng Ooxpus 
atLElS. 

Md.—^Marchant v. Hughlett, 84 A. 
880, 118 Hd. 229. 

€9. Tex.—^Bybeo v. Bmbree-McLean 
Carriage Co., Civ.App., 135 S.W. 
203. 

81 C.J. p 422 note 78. 

Contract for attorney’s fees as ele¬ 
ment of amount of recovery see In¬ 
fra S 13. 

7^ ni.—^Royal Indemnity Co, v. 
Gray, 7 N.E.2d 358, 289 IlI.App. 
367. 

Neb.—^National Surety Co. v. Larson, 
237 N.W. 302, 121 Neb, 395. 
Wash.—^Thompson v, Moe, 265 P. 
457, 147 Wash. 133, citing Oozpns 
orarls. 

31 C.J. p 422 note 79. 

Necessity for consideration general¬ 
ly see Contracts S§ 71-72. 

Promise to Indemnify as considera¬ 
tion see Contracts § 81. 

71. Neb.—National Surety Co. v. 

Larson, 237 N.W. 302, 121 Neb. 396. 
Wash,—Thompson v. Moe, 265 P. 
457, 147 Wash. 133, citing Corpus 
Juris. 

81 C.J, p 422 note 80. 

Promise by au attorney to Ills oli. 
eat, during the pendency of a suit, 
to indemnify him against the conse¬ 
quences of it was void as being 
without consideration.—^Mitchell v. 
Bell, 1 N.C. 157, 2 Am.D. 627. 

Ttt# Neb.—U. S. Pidellty & Guaranty 
Co. V. Curry, 254 N.W. 436, 432, 
126 Neb. 705, quoting €forpas Juris. 
Tex—Cox V. Shannon, Civ.App., 141 


S.W.2d 412, error dismissed, judg¬ 
ment correct. 

31 C.J. p 422 note 82. 

What constitutes a consideration 
generally see Contracts §§ 74-126. 
Deposits of county funds la de¬ 
pository bank was held sufficient con¬ 
sideration for indemnitors’ indemnity 
bond to obligee becoming surety for 
depository bank.—^U. S. Fidelity & 
Guaranty Co. v. Wofford, 144 So. 560, 
164 Miss. 597. 

Zadorsmr’s agroemeut to coutiiLus 
to indorse renewal notes was valu¬ 
able consideration for coindorsers* 
promise to indemnify him.—Sholk v. 
Gayer, 166 A. 152, 118 N.J,Bq. 170. 

73. Ill.—^In re Glauner’s Estate, 7 N, 
E.2d 86, 289 IlhApp. 245, reversed 
on other grounds Olsen v. Hart¬ 
ford, Accident & Indemnity Co., 13 
N.E.2d 159, 368 IlL 194. 

Iowa.—re Prunty’s Estate, 207 N. 

W. 786, 201 Iowa 670. 

La.—Wyche v. Ohadlck, 187 So. 664, 
18 La.App. 557. 

Neb.—^IT. S. Fidelity & Guaranty Co. 
V, Curry, 254 N.W. 430, 432, 126 
Neb. 705, quoting Corpus Juris. 
N.J.—^Trenton Banking Co. v. Ken¬ 
nedy, 8 A.2d 232, 17 N.J.Misc. 222. 
31 C.J. p 422 note 83. 

Goustructiou of spur track not re¬ 
quired of carrier is ample considera¬ 
tion for contract to hold carrier 
harmless against failure to keep spur 
tracks clear.—John P, Gorman Coal 
Co. V. Louisville & N. R. Co., 281 S 
W. 487, 213 Ky. 651. 

74. Ky.—Bank of Blaine v. Han- 
Shaw, 76 S.W.2d 629, 266 Ky. 826 
Neb.—^U. S. Fidelity & Guaranty Co. 
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V. Curry, 264 N.W. 430. 482. 126 
Neb. 706. quoting Corpus Juris. 

31 C.J. p 422 note 84. 

Surrsnd^ of bond 
The surrender by a surety com¬ 
pany of an indemnity bond executed 
to it by third persons on its becom¬ 
ing surety for a state officer is a 
valid and sufficient consideration for 
a new bond given In its place, al¬ 
though not all the makers were sign¬ 
ers of the one surrendered.—^Title 
Guaranty & Surety Co. v. Hannon, C. 
C.A.Kan., 266 P. 116. 

75. Ga.—^Prince Hall Masonic Bldg. 
Ass’n V. Howard, 136 S.B. 94, 36 
Ga.App. 169. 

Mich.—^Rlkerd v. Addison Fur Cor¬ 
poration, 248 N.W. 862, 263 Mich. 
436. 

Neb.—^TT. S. Fidelity & Guaranty Co. 
V. Curry, 264 N.W. 430, 432, 126 
Neb. 705, quoting Corpus Juris. 
N.J.—Hull V. Haggas, 176 A. 168, 117 
N.J.Eq. 424. 

N.D.—Farmers* Co-op. Elevator Co. 
of Dodge V. Schwelgert-Ewald 
Lumber Co. of Hebron, 233 N.W. 
902, 60 N.D. 236. 

31 C.J. p 422 note 85. 

73. Iowa.—In re Prunty's Estate, 
207 N.W. 785, 291 Iowa 670. 

77. Neb,—^Massachusetts Bonding & 
Ins. Co. V. Master Laboratories, 10 
N.W'.2d 501, 606, quoting Corpus 
Juris. 

Tenn—Hanks v. Barron, 32 S.W. 195, 
95 Tenn. 275. 

Wash.—^Thompson v. Moe, 265 P. 
457, 147 Wash. 133. 

78. Neb.—National Surety Co. v. 
Larson, 237 N.W. 302, 121 Neb. 396. 
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Evidence of consideration. Where the contract 
to indemnify acknowledges that value has been re¬ 
ceived, it is prima facie evidence of a valid and 
sufficient consideration and it has been held that, 
where the indemnity bond is executed in pursu¬ 
ance of statute, the court will not look for a con¬ 
sideration to support it.S® 

Adequacy of consideration. The general rules 
relating to the adequacy of the consideration, as 
discussed in Contracts §§ 127-128, apply to the con¬ 
sideration for a contract of indemnity.^! 

(2) Incurring Liability or Performing Act 
Indemnified 

Assuming or incurring the liability or performing the 
act against which or the consequences of which the in¬ 
demnity is given Is a sufficient consideration to support 
an indemnity contract executed either contemporaneously 
with the principal obligation or in pursuance of a prior 
agreement therefor. 

The mere assuming or incurring of the liability 
or the performing of the act against which or the 
consequences of which the indemnity is given is a 
sufficient consideration to support the contract of 
indemnity,^^ subject to the requirement, discussed 
infra subdivision b (3) of this section, that the in¬ 
demnity contract be executed either contemporane¬ 
ously with the principal obligation or in pursuance 
of a prior agreement therefor. In accordance with 
this rule a contract of indemnity is based on a suffi¬ 
cient consideration, where, in reliance on a prom¬ 
ise of indemnity from the consequences of his acts, 
the indemnitee agrees to incur the costs and ex¬ 


penses of a suit,®3 or grants permission to the in¬ 
demnitor to prosecute or defend the suit in the name 
of the indemnitee,84 or agrees to become bail,®* 
or incurs liability as an indorser,®® or renews a note 
made by himself.®^ Incurring liability as a surety 
is a sufficient consideration for a contract to in¬ 
demnify him from the consequences of such act,®® 
provided the bond of indemnity is executed and de¬ 
livered simultaneously with the surety bond,®® or, 
if afterward, is executed and delivered pursuant to 
an arrangement between the surety and the indem¬ 
nitor made before or at the time of the signing of 
the surety bond.®® Where the indemnified obliga¬ 
tion is invalid, so that no liability is incurred by 
the indemnitee, the bond or contract of indemnity is 
null and void.®i 

(3) Time of Making Indemnity Contract 

A past consideration will not support an Indemnity 
contract, and the incurring of liability or the performance 
of an act ordinarily Is not sufficient consideration for a 
subsequent contract of Indemnity. 

The general rule, stated in Contracts § 116, that 
a past consideration, if it imposed no legal obliga¬ 
tion at the time it was furnished, will support no 
promise whatever, has been held applicable to con¬ 
tracts of indemnity.®^ In accordance with such 
rule the incurring of liability or the performance 
of an act is not valid and sufficient consideration 
for a subsequent contract of indemnity against the 
consequences of such liability or act, and such a 
contract is invalid for want of consideration,®® un¬ 
less it is made in pursuance of an arrangement or 


79. N.H.—Marshall v. Coblelgh, 18 
N.H. 486. 

Vt—^Lapham v. Barrett, 1 Vt. 247. 
80 l Pa.—Sterner v. Palmer, 84 Pa. 
131. 

31 C.J. p 423 note 88. 

81. Tex.—Seligmann v. Sonka, Civ. 
App., 183 S.W. 73. 

31 aj. p 423 note 90. 

82. Idaho.—Caldwell v. McKenna, 33 
P.2d 366, 54 Idaho 552. 

Ky.—^liUton Mining Co. v. Louisville 
& N. R. Co., 123 S.W.2d 1056, 276 
Ky. 821. 

Mass.—^Peloneky v. Wattendorf, 152 
N.B. 837, 255 Mass. 558. 

N.T.—JTones v. Weiler, 82 N.T.S.2d 
249, 263 App.Div. 183. 

Pa.—^Riegel v. Haberstro, 80 A.2d 
645, 151 Pa.Super. 639. 

Tex.—^Borger v. Brand, 118 S.W.2d 
308, 131 Tex. 614, affirming Huey 
V. Brand, Civ.App„ 92 S.W.2d 606. 
Wyo.—^Davison v. Nicholson, 263 P. 

606, 37 Wyo. 412. 

31 C.J. p 423 note 91. 

83. N.Y.—Wells v. Mann, 45 N.T. 

32^7, 6 Am.R. 93, reversing 52 Barb. 
263. . 

31 C.J. p 423 note 98;' ' i \ 


84. Me.—^Inhabitants of Industry v. 

Starks, 65 Me. 167. 

31 C.J. p 423 note 94. 

85b S.D.—Western Surety Co. v. 

Kelley, 131 N.W. 808, 27 S.D. 466. 
31 C.J. p 423 note 95. 

8 & N.J.—Warren v. Abbett, 46 A. 

675, 66 N.J.Law 99. 

31 CJ. p 423 note 96. 

87. Mo.—^Turner v. Crigler, 8 Mo. 16. 

sa Tenn.—Calloway v. O'Neil, 12 S. 

W.2d 364, 158 Tenn. 7. 

31 C.J. p 423 note 98. 

89. Ky.—^Fidelity & Deposit Co. v. 
O'Bryan, 202 S.W. 645, 180 Ky. 277, 
L.B.A.1918B 674. 

N.T.—Hartford Accident & Indemnity 
Co. V. Black, 39 N.T.S.2d 778, 266 
App.Div. 624. 

31 CJ. p 423 note 99. 

90. Ky.—^Fidelity & Deposit Co. v. 
O'Bryan, 202 S.W. 645, 180 Ky. 
277, L.R.A.1918E 574. 

Wash.—^Title Quarajnty & Surety Co. 
V. Packard Co., 134 P. 812, 76 
Wash, 178. 

I 31 C;J- P 428 note 1. 
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90. Iowa.—Gkirman v. Williams, 91 
N.W. 819, 117 Iowa 560. 

N.T.—^Bemard-Beere v. Mayer, 66 N. 
T.S. 495, 32 Misc. 766, affirmed 70 
N.T.S. 204. 85 Misc. 27. 

31 CJ. p 424 note 2. 

92. Cal.—Mulford v. Bstudillo, 17 
Cal. 618. 

Neb.—^Massachusetts Bonding & Ins. 
Co. V. Master Laboratories, 10 N. 
W.2d 501, 506, quoting Coipos 
Jtuis. 

Wash.—^Thompson v. Moe, 265 P. 467, 
147 Wash. 138. 

31 CJ. p 424 note 4. 

9a Neb.—^Massachusetts Bonding & 
Ins. Co. V. Master Laboratories. 10 
N.W.2d 501, 506, quoting Corpus 
Juris; 

N.T.—^Hartford Accident & Indem¬ 
nity Co. V. Black, 39 N.T.S.2d 778, 
266 App.Div. 524—^Pink v. Meyer, 
288 N.T.S, 16. 169 Misc. 642, af¬ 
firmed 288 N.T.S. 19. 248 App.Div. 
666 . 

wash.—Thompson v. Moe, 265 P. 457, 
147 Wash. 133. 

1 81 C.J. p 424 note 6 
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agrefc iient between the indemnitor and indemnitee 
entered into before or at the time such liability was 
incurred or such act was performed,or the con¬ 
sideration is of a continuing nature,^® or the sub¬ 
sequent promise of indemnity is coupled with a 
precedent instance or request,®® or unless a new 
consideration is given for the indemnity.®^ The 
fact that a renewal or extension was granted after 
the execution of an alleged indemnity agreement 
which was not a binding contract is not considera¬ 
tion sufficient to instill life or validity into an inval¬ 
id agreement unless it was the intent of the parties 
to the agreement that such should be the case.®® 
Moral obligation. It has been held that a moral 
obligation founded on previous benefits received by 
the indemnitor at the hands of the indemnitee will 
support a contract of indemnity,®® 

Prior to principal obligation. Where the indem¬ 
nity contract assumes and recognizes the existence 
of the principal obligation which it indemnifies, it 
is not without consideration because of the fact that 


it is made prior to the execution of the principal 
obligation.^ 

§ 7. -Legality of Contract 

A contract of Indemnity against the consequences of 
an act which is not a crime, civil wrong, or contrary to 
statute or public policy Is not Illegal; but a contract or 
bond by which one party undertakes to indemnify the 
other against the consequences of an Illegal act is gen¬ 
erally held illegal and void. 

In accordance with the rules which relate to ille¬ 
gal contracts in general, a contract of indemnity is 
not illegal where it is against the consequences of 
an act which is not a crime at common law, or a 
civil wrong, or is not contrary to a statute or public 
policy.- So an agreement by the master to indem¬ 
nify the servant against liability for his act may 
be valid where the object is apparently in the fur¬ 
therance of justice, and in the exercise of a right,, 
and the means are not in themselves criminal, and 
not known by the servant to be wrongful.® 

Indemnity against consequences 'of illegal act. 


94. Neb.—^Massachusetts Bonding: & 
Ins. Co. V. Master Liaboratories, 10 
N.W.2d 501, 506, Quoting: Oorpns 
Jnzls. 

31 C.J. p 424 note 6. 

95. Cal.—McDonough v. Chu Chew 
Shongf. 68 P.2d 976, 978, 21 Cal. 
App.2d 257, citing: Corpus ^hxis. 

Neb.—^Massachusetts Bonding: & Ins. 
Co. V, Master Laboratories, 10 N, 
W.2d 501, 50$, Quoting Corpus JTa- 
rls—U, S, Fidelity & Guaranty Co. 

V. Curry, 254 N.W, 430, 432. 126 
Neb. 705, citing Corpus Juris. 

Pa.—Carroll v. Nixon, 4 Watts & S. 
517. 

31 C.J. p 424 note 7- 

96. Conn.—Stocking v. Sage, 1 Conn. 
519. 

Neb.—^Massachusetts Bonding & Ins. 
Co. V. Master Ijaboratories, 10 N. 

W. 2d 501, 506, Quoting Corpus Ju- 
zis. 

97. Neb.—^Massachusetts Bonding & 
Ins. Co. V. Master Laboratories, 
supra, quoting Corpus Juris. 

81 C.J. p 424 note 9. 

se. N.T.—Pink v. Meyer, 288 N.T.S. 
16, 159 Mlsc. 542, affirmed 288 N. 

T.S. 19. 248 App.Dlv. 566. 

99. N.T.—^Doty V. Wilson, 14 Johns. 
378. 

31 C.j. p 424 note 10. 

1.^ S.D.—^Western Surety Co. v. Kel¬ 
ley, 131 N.W. 808, 27 S.D. 465. 

tL U.S.—Chase Nat. Bank of City 
of New York v. Citizens Gas Co. 
of Indianapolis, C.C.A.Ind., 113 P. 
2d 217, certiorari granted City of 


Indianapolis v. Chase Nat. Bank of 
City of New York, 61 S.Ct. 78, 311 

U. S. 636. 85 L.Eil 405, 61 S.Ct. 74. 
311 U.S, 636, 85 KEd. 405, Chase 
Nat. Bank of City of New York v. 
Citizens Gas Co. of Indianapolis, 
61 S.Ct. 74, 311 U.S. 636, 85 L.Ed. 
405, and Chase Nat. Bank of City 
of New York v. Indianapolis Gas 
Co., 61 S.Ct. 74. 211 U.S. 637, 85 L. 
Ed. 405 and reversed on other 
grounds City of Indianapolis v. 
Chase Nat. Bank of City of New 
York, 62 S.Ct. 15, 314 U.S. 63, 86 L. 
Ed. 47, rehearing denied 63 S.Ct. 
355, 356, 314 U.S. 714, 86 L,Ed. 569, 
Chase Nat. Bank of City of New 
York V. Indianapolis Gas Co., 62 S. 

• Ct 366, 314 U.S. 714, 86 L.Bd. 669, 
and Chase Nat. Bank of City of 
New York v. Citizens Gas Co. of 
Indianapolis, 62 S.Ct. 856, 814 U.S. 
714, 86 L.E<1 569—Baltimore & O. 
R. Co. V. Youngstown Boiler & 
Tank Co., C.aA.Ohio, 64 F.2d 688 
—^U, S, Fidelity & Guaranty Co. v. 
Centropolis Bank of Kansas City, 
Mo., C.C.A.MO., 17 F.2d 913, 916, 
53 A.L.R. 295, citing Corpiu Juris, 
followed in U. S. Fidelity & Guar¬ 
anty Co. of Centropolis Bank of 
Kansas City. Mo., 17 F.2d 918— 
Tennant v. U. S. Fidelity & Guar¬ 
anty Co., C.C.A.N.J,, 17 F.2d 38— 
Culmer v. Baltimore & O. R. Co., 
D.C,Pa.. 1 P.R.D. 765. 

Ky.—^Luton Mining Co. v. Louisville 
& N. R. Co., 128 S.W.2d 1066, 276 
Ky. 321—John P. Gorman Coal Co. 

V. Louisville & N. R. Co., 281 S.W. 
487, 213 Ky. 551. 

La.—^Monetti v. Standard Oil Co., 
App-, 195 So, 89. 

Minn.—Chicago, R. L & P. Ry, Co. v. 
Theobald Flour Mills Co., 191 N. 
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W. 920, 154 Minn. 463, affirmed 19? 

N. W. 306. 154 Minn. 463. 

Mont.—Union Electric Co. v. Lo'v\elI 
Livestock Co., 20 P.2d 255, 93 Mont. 
677. 

Tex.—Borger v. Brand. 118 S.W.Zd 
303, 131 Tex 614, affirming Huey 
V. Brand, Civ.App., 92 S.W.2d 505. 
31 C.J. p 424 note 14. 

Illegality of contracts generally see 
Contracts §§ 189-293. 

AssigrnaneiLt of mail coutraot 
Regardless of the validity of the 
assignment of a mail carrying con¬ 
tract, the government not objecting, 
assignee could be held liable on his 
bond to assignor to save him harm¬ 
less from effect of breach.—^Franklin 
V. Holliway, Mo.App., 203 S.W. 664— 
31 C.J. p 424 note 14 [ej. 

I]i.ve8toie]i.t in unauthorized Secnrl- 
ties 

Agreement by which guardian 
promised to indemnify Investment 
brokers for any claims arising out of 
brokers* investments of ward's funds 
in securities not authorized by law 
was held not unenforceable since 
investment of ward’s funds in unau¬ 
thorized securities was not prohibit¬ 
ed.—^Delafield v. Barret, 200 N.B. 67, 
270 N.Y. 43. 103 A.L.R. 941, modify¬ 
ing 279 N.T.S. 445, 246 App.Dlv. 33. 
Contract held not unilateral and dls- 
oriininatory 

Ky.—^Luton Mining Co. v. Louisville 
& N. R. Co.. 123 S.W.2d 1065, 275 
Ky. 321. 

3. Miss,—Hewlett v. Cincinnati, N. 

O. & T. R. Co.. 4 So. 647, 66 Miss. 
463. 

|N.C.—^Ives V. Jones, 25 N.C 638, 40 
Am.D. 421. 

I 39 C.J. p 1315 note 98. 
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A contract or bond by which one party undertakes 
to indemnify the other against the consequences of 
an act which is illegal, because of its being contrary 
either to positive law or public policy and which the 
parties either actually or constructively know to be 
so, is illegal and void.* Thus a contract of indem¬ 
nity is illegal and void where it has for its mani¬ 
fest object or tendency the compounding of an in¬ 
dictable offense,5 or the interference with the due 
course of public justice,® or which indemnifies a 
party against a breach of official duty.*^ If, howev¬ 
er, the illegal act is not the consideration for the 
contract, and is entirely disconnected from it, the 
contract is valid, although the occasion for making 
it arose out of the existence of the illegal act.® 

Where the act against the consequences of which 
the indemnity is given, although actually illegal, is 
performed under a claim of right and a bona fide 
belief on the part of the indemnitee that it is a le¬ 
gal act, the indemnity is not illegal and void,® es¬ 
pecially where the contract of indemnity is not 


made until after the act has been performed.^® 
LibeL As a general rule, a contract to indemnify 
against liability for publishing a libel is illegal and 
void,^^ unless the article published is apparently in¬ 
nocent and the indemnitee has no reason to believe 
that it is actually libelous.^® 

Trespass, A contract of indemnity against lia¬ 
bility for committing a willful and malicious tres¬ 
pass is illegal and void;i® but this rule does not 
apply to an apparently legal act which turns out to 
be a trespass and as to which there is no intention 
to commit a trespass.^* It has been held that a 
promise to indemnify against a trespass is valid un¬ 
less the promisor shows that the promisee knew the 
act to be a trespass and illegal.^® 

Negligence. The parties may lawfully bind them¬ 
selves by contract to inde mnify against or relieve 
fromjiability on account of future acts of jiegli- 
gence,^® whether the negligence indemnifi^ against 
be that of the indemnitor or his agents^^ or that 
of the indemnitee or his agents.^® 


4. La.—^Fidelity & Deposit Co. of 
Maryland v. Thieme, App„ 193 So. 
496. 

N.T.—Municipal Metallic Bed Mfg. 
Corporation v. Dobbs. 171 N.B. 76, 
263 N.T. 818, 68 A.L.R. 1876, re¬ 
versing 288 N.T.S. 885, 228 App. 
Div, 669—^Mattera v. Mele, 33 N. 
T.S.2d 645, 263 App.Div. 660. 

81 C.J. p 425 note 26. 

5. Ky.—Owens v. Henderson Brew¬ 
ing Co., 216 S.W. 90, 185 Ky. 477. 

N.C.—Thompson v. Whitman, 49 N.C. 
47. 

e. Ky.—Owens v. Henderson Brew¬ 
ing Co.. 215 S.W. 90, 185 Ky. 477. 
Agreements interfering with course 
of justice generally see Contracts 
§§ 223-232. 

7. Ala.—Collier v. Windham, 27 Ala. 
291, 62 Am.D. 767—^Prewitt v. Gar¬ 
rett, 6 Ala. 128, 41 Am.D. 40. 

8. U.S.—^Armstrong v. Toler, Pa., 11 
Wheat. 258, 6 L.Ed. 468. 

Ky.—Owens v. Henderson Brewing 
Co., 216 S.W. 90, 186 Ky. 477. 

Valid contraots 

(1) Bond to indemnify buyer for 
amount he might have to pay seller's 
creditors was valid although sale was 
fraudulent under Bulk Sales Law, 
since act merely declares bulk sales 
without notice fraudulent in law, 
and void as against creditors.— 
Fowler Bros. & Cox v. Davis, 11 S. 
W.2d 877, 167 Tenn. 662. 

(2) Covenant in lease of premises 
for manufacturing that landlords will 
Indemnify tenant against loss sus¬ 
tained if such manufacturing on 
premises is illegal was held not un¬ 
enforceable as illegal contract, al¬ 
though lease may not be lawfully 


performed, since covenant may be 
enforced without any violation of 
law by the tenant.—^Municipal Metal¬ 
lic Bed Mfg. Corporation v. Dobbs, 
171 N.E. 76, 263 N.Y. 313, 68 A.L.R. 
1376, reversing 288 N.Y.S. 886, 228 
App.Div. 669. 

(3) Cases which hold the sureties 
on the bond of a public officer are not 
entitled to indemnity from their 
principal as being involved in a con¬ 
tract to perform an illegal and crim¬ 
inal act, the law not compelling con¬ 
tribution among wrongdoers, or en¬ 
forcing illegal contracts, have no ap¬ 
plication to an action by an innocent 
plaintiff against a defendant who is 
charged with a illegal act.—Lake 
County V. Westerfield, 196 IlLApp. 
432, affirmed 112 N.E. 308, 273 IIL 
124. 

8. Miss.—Shotwell v, Hamblin, 23 
Miss. 156, 65 Am.D. 83. 

31 C.J. p 426 note 31. 

10. Vt.—^Hall V. Huntoon, 17 Vt 
244. 44 Am.D. 332. 

31 C.J. p 426 note 32. 

11. Ky.—Owens v. Henderson Brew¬ 
ing Co., 215 S.W. 90, 185 Ky. 477. 

31 C.J. p 426 note 33. 

la. Mass.—Jewett Pub. Co. v. But¬ 
ler, 84 N.B. 1087, 169 Mass. 617— 
Smith V. Ashley, 11 Mete. 367, 46 
Am.D. 216. 

13. Mass.—^Avery v. Halsey, 14 Pick. 
174. 

31 C.J. p 426 note 35. 

14. Mont—Weir v. Hum Tong, 46 
P.2d 45, 100 Mont 1. 

31 C.J. p 426 note 86. 

16. N.Y.—Stone v. Hooker, 9 Cow. 
154. 


16. U.S.—Sinclair Refining Co. v. 
Stevens. C.C.A.M 0 ., 123 P.2d 186, 
certiorari denied Stevens v. Sin¬ 
clair Refining Co., 62 S.Ct 632, 
316 U.S. 804, 86 L.Ed. 1203. 

N.Y.—Schwartz v. Merola Bros. 
Const Corporation, 48 N.B.2d 299, 
290 N.T. 145, affirming 34 N.Y.S 2d 
220, 263 App.Div. 631, motion de¬ 
nied 46 NE.2d 367, 289 N.Y. 756. 

31 aj. p 425 notes 17-21. 

Construction and operation of con¬ 
tracts purporting to relieve from 
liability for negligence see infra 
8 12 . 

Contracts indemnifying against neg¬ 
ligence as not contrary to public 
policy see Contracts § 262. 

17. U.S.—Standard Oil Co. (N. J.> 
V. Robbins Dry Dock & Repair Co., 
D.C.N.Y., 25 P.2d 339, affirmed, C- 
C.A., Standard Oil Co. v. Robins 
Dry Dock & Repair Co., 32 F.2(I 
182. 

31 C.J. p 426 note 17. 

18. U.S.—Cacey v. Virginian Ry. Co., 
C.C.A.W.Va, 85 F.2d 976, certiorari 
denied 67 S.Ct 433. 300 U.S. 657, 
81 L.Ed. 866—Buckeye Cotton Oil 
Co. V. Louisville & N. R. Co., C.Ct 
A.Tenn., 24 F.2d 847—Kokusai Kls- 
en Kabushiki Kaisha v. Columbia 
Stevedoring Co., D.C.N.Y., 23 F. 
Supp. 403, affirmed, C.CA., 100 F. 
2d 1016. 

Ga—^Louisville & N. R. Co., v. At- 
laAtlo Co., 19 S.E.2d 364, 66 GaJLpp. 
79L 

Minn.—^Northern Pac. Ry. Co. v* 
Thornton Bros. Co., 288 NW. 226,. 
206 Minn. 193. 

N.Y.—Schwartz v. Merola Bros. 
Const Corporation, 48 N.E.2d 299, 
290 N.Y. 145, affirming 34 N.Y.S.2ai 
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§ 8. Construction and Operation 

a. General rules 

b. Rule of strict construction 

a. General Rules 

General rules api^y in construing a contract of in¬ 
demnity and determining the rights and liabilities of the 
parties thereunder, the primary purpose of such con¬ 
struction being to ascertain and give effect to the inten¬ 
tion of the parties. 

The general rules which govern the construction 
and interpretation of other contracts apply in con¬ 
struing a contract of indemnity and in determining 
the rights and liabilities of the parties thereunder.i^ 
In accordance with such rules the important ques¬ 


tion for determination is the intention of the par¬ 
ties, and the contract should be so construed, if it 
can be done consistently with legal principles, as 
to ascertain and give effect to such intention ;20 
and in making such construction the terms used and 
the language employed in the contract must be giv¬ 
en a fair and reasonable interpretation,the con¬ 
tract must be read in its entirety^^ and effect given 
to each part of the agreement,23 and consideration 
must be given not only to the language of the con¬ 
tract but also to the situation of the parties and 
the circumstances surrounding them at the time the 
contract was made.24 Where the contract is com¬ 
plete on its face and is in plain, simple, and unam- 


220, 263 AppDiv. 631, motion de¬ 
nied 46 N.E.2d 357, 289 N.Y. 756— 
Walters v. Rao Electrical Equip¬ 
ment Co.. 21 N.T.S.2d 403. 174 Mlsc. 
445, reversed on other irrounds 26 i 

N.T.S.2d 490, 261 App.Div. 900. 
modified on other grrounds 43 N.R 
2d 810, 289 KY. 67. 

31 C.J. p 425 notes 19-21. 

19. Ala.—Pyle v. Pints, 110 So. 822. 
824, 216 Ala. 398. citing Corpus 
Juris. 

CaL—^Weaver v. Grunbaum, 87 P.2d 
eOS, 31 Cal.App.2d 42. 

Neb.—First Trust Co. of Lincoln v. 
Airedale Ranch & Cattle Co., 286 
KW. 766, 768, 136 Neb. 521, Quot¬ 
ing Corj^ Juris. 

N.Y.—Dyner v. Collins. 41 N.Y.S.2d 
88 . 

OkL—Lehr v. Melton, 44 P.2d 111, 
112, 172 Okl. 150, Quoting Corpus 
Juris. 

Pa.—First Nat. Bank v. Walker, 137 
A. 257, 259, 289 Pa. 262, quoting 
Corpus Juris. 

S.D.—^MorUirty v. Tomlinson, 235 N. 

W. 363, 58 S.B. 431. 

31 CJ*. p 426 note 39. 

Construction of contracts generally 
see Contracts $$ 294-372. 
Paorticular indemnity provisions 

(1) Held incident of construction 
contract. Intended to afford to own¬ 
er protection against claims for dam¬ 
ages—^Employers’ Liability Assur. 
Corporation, Limited, of London, 
England, v. Post & McCord, 36 N.E. 
2d 136, 286 N.Y. 254, reversing 25 

N. T.S.2d 52, 261 App.Div. 242. 

(2) Held not incorporated in sub¬ 
contract .—BL P. Cummings Const. 
Co. V. Marbleloid Co., C.CJLN.J., 61 
F.2d 906. 

(3> Held part of contract for erec¬ 
tion of standpipe tank.—^Baltimore & 

O. R. Co, V. Youngstown Boiler & 
Tank Co., C.C.A.Ohio, 64 P.2d 638. 
sa U.S.—U. S. Fidelity & Guaran¬ 
ty Co. V. Jones, C.C.A.Tex, 87 F. 
2d 346. 

Ga.—U. S. Fidelity ft Guaranty Co. 
V. Schwalbe, 13 S.E.2d 512; 64 Ga. 
App, 413. , ^ 


Mont.—Union Electric Co. v. Lovell 
Livestock Co.. 20 P.2d 266, 93 

Mont. 677—Cook v. Galen, 272 P. 
250, 83 Mont. 334. 

Neb.—^Pirst Trust Co. of Lincoln v. 
Airedale Ranch ft Cattle Co., 286 
N.W. 766, 768, 136 Neb. 621, quot¬ 
ing Corpus Juris. 

Ohio.—Cleveland Window Glass & 
Door Co. V. National Surety Co., 
161 N.E. 280, 118 Ohio St 414, af¬ 
firming 160 N.E. 720, 27 Ohio App. 
65. 

Okl.—^Luke v. American Surety Co. 
of New York, 114 P.2d 960, 189 
OkL 220—Clifford v. U. S. Fidelity 
ft Guaranty Co., 249 P. 938, 119 
Okl. 133. 

Pa—^Pirst Nat Bank v. Walker, 137 
A. 257, 259, 289 Pa 252, quoting 
Corpus jQxia 

S.D.—^Moriarty v. Tomlinson, 235 N. 
W. 363, 58 S.D. 431. 

Wash.—National Bank of Tacoma v. 
.^tna Casualty ft Surety Co., 296 

P. 831, 161 Wash. 239. 

31 aj. p 426 note 40. 

21. Cal.—Somers v. U, S. Fidelity 
& Guaranty Co., 217 P. 746, 191 
CaL 542. 

Colo.—Gardner Bros, ft Glenn Const 
Co. v. American Surety Co., of New 
York, 37 P.2d 384, 96 Colo. 466. 

Kan.—Waddle v. Bird, 267 P. 974, 
126 Kan. 255. 

La—^Automobile Finance ft Securl-’ 
ties Co. V. Commercial Motor Co., 
6 LaApp. 104. 

Neb.—^Pirst Trust Co. of Lincoln v. 
Airedale Ranch ft Cattle Ck)., 286 
N.W. 766, 768, 136 Neb. 521, quot¬ 
ing Corpus Juris. 

Wash.—^National Bank of Tacoma v. 
MtnB, Casualty & Surety Co., 296 
P. 831, 161 Wash. 239. 

31 C.J. P 427 note 41. 

22L U.S.—Reconstruction Finance 

Corporation v. Teter, C.C.A.ni., 117 
F.2d 716, certiorari denied 62 S. 
Ct 62, 314 U.S. 620, 86 L.Ed. 498— 
U. S. Fidelity & Gueuranty Co. v. 
Jones, C.C.A.Tex., 87 F.2d 346— 
U. S. Fidelity ft Guaranty Co.' v. 
Wilson, C.C.A.Ark., 41 F.2d 319. 
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Neb.—^Plrst Trust Co. of Lincoln v. 
Airedale Ranch & Cattle Co., 286 
N.W. 766, 768. 136 Neb. 621, quot¬ 
ing Corpus Juris. 

N.Y.—^Employers* Liability Assur. 
Corporation. Limited, of London, 
England, v. Post ft McCord, 36 N. 
E.2d 135, 286 N.Y. 254, reversing 
25 N.YS.2d 62. 261 App.Div. 242. 
Okl.—^Luke v. American Surety Co. 
of New York, 114 P.2d 960, 189 
Okl. 220. 

S.D.—Morlarty v. Tomlinson, 285 N. 

W. 363, 68 S.D. 431. 

31 C.J. p 427 note 42. 

23. Cal.—^Weaver v. Grunbaum, 87 
P.2d 406, 31 Cal.App.2d 42. 

Okl.—^Luke v. American Surety Co. 
of New York, 114 P.2d 950, 189 
Okl. 220. 

Wash.—National Bank of Tacoma v. 
^tna Casualty ^ Surety Co., 296 
P. 831, 161 Wash, 239. 

24. U.S.—U. S. Fidelity ft Guaranty 
Co. V. Wilson, C.C.A,Ark., 41 P.2d 
319. 

Cal.—Southern Pac. Co. v. Fellows, 
71 P.2d 75. 22 CalApp,2d 87—Mc¬ 
Donough V. Chu Chew Shong, 68 
P.2d 976, 21 Cal.App.2d 267. 

Fla.—^Brogan v. Ferguson, 133 So. 
317, 101 Fla. 1311. 

Mass,—Bryne v. City of Gloucester, 
8 N.B.2d 170, 297 Mass. 156. 

Pa.—Schroeder v. Gulf Refining Co. 
of Port Arthur, Tex., 160 A. 665, 
300 Pa. 405, 

31 C.J. p 4‘27 note 43. 

Agxoememt read with bond 
Indemnity agreement must be read 
in conjunction with bond which led 
to its execution. 

Colo.—^Fidelity & Deposit Co. of 
Maryland v. Hershey, 25 P.2d 178, 
■ 9? Colo. 216. 

Ga—^U. S. Fidelity ft Guaranty Co. 
T. Schwalbe, 13 S.E.2d 512, 64 Ga. 
App. 413. 

Amount of oontraet with, provision 
for protection of owner against 
workmen’s claim for injuries should 
be considered.—Wallace v. U. S., D. 
CWash., 16 F.2d 309, affirmed, C,C. 
A., U. S. y. Wallace, 18 F.2d 20. 
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biguous language, the rights of the parties are con¬ 
trolled and must be determined by its language.25 
Other general rules of construction which apply 
are: That the contemporaneous understanding and 
the construction which the parties have put on the 
contract, as shown by their correspondence or oth¬ 
erwise, should be considered that the interpre¬ 
tation must be made with reference to the known 
customs of trade, which constitute a part of the 
contract that, wh ere g eneral words are _used 
after^jpec^ c te rms« the general wordsjwill be lim¬ 
ited in their meaning to Aings of like kind and na¬ 
ture as those g)ecified;28 that, where a doubt aris¬ 
es from any ambiguity or obscurity in the language, 
the court will incline against the party whose words 
are the matt^ifio be construed,^^ which is usually 
the indemnitor,^® but may be the indemnitee that 
all fair doubts are to be resolved in favor of the 
indemnitee and that words should not be read 
into the contract for the purpose of defeating the 
indemnity.33 The indemnitor is not bound by an 
understanding between the indemnitee and a third 


person of which he had no notice.^^ Where the 
contract contains both general and specific para¬ 
graphs differently defining the rights of the parties, 
a case within the specific paragraph is controlled 
by it although it is also embraced within the lan¬ 
guage of the general paragraph.^s One who claims 
to be a person for whose benefit an indemnity bond 
is given adopts all provisions applicable to him.®® 
The effect of an indemnity proposal must be deter¬ 
mined by its own terms.® 

Effect of recitals. The extent of the condition of 
an indemnity bond may be restrained by the re¬ 
citals, although the words of the condition import 
a larger liability than the recitals contemplate;®® 
but it has been held that a covenant of indemnity, 
unlike a release, cannot, when it is clear in its 
terms, be restricted by a recital.®® Thus the rule 
has been stated to be that if the recitals are clear, 
and the operative part is Imbiguous, the recitals 
govern the constnictioh, and if the recitairare am¬ 
biguous, and the operative part is clear, th’e~opera- 
tive part must prevail; but if both recitals and op- 


25. Ky.—^Bank of Blaine v. Han- 
shaw, 7‘5 S.W‘.2d 529, 256 Ky. 825. 
La.—^Fidelity & Deposit Co. of Mary¬ 
land V. Thieme, App., 193 So. 496. 
N.Y.—Cohen v. White, « N.T.S.'gd 
298, 254 App.Div. '647, appeal de¬ 
nied 4 N.Y,S.2d 991, 254 App.Div. 
674, motion deni'ed 16 N.D.2d 128, 
278 N.Y. 623, affirmed 20 N.K2d 
556, 280 N.Y. 600. 

Pa.—^Real Dstate-Land Title & Trust 
Co. V. William Cohen Building & 
Loan Ass'n, 197 A 611, 130 Pa. 
Super. 207. 

WxltiiLff snpersedlnff oral contract 

Oral contract by filling station les¬ 
see to indemnify lessor against dam¬ 
ages for her breach of prior lease, 
which was part of consideration for 
leased lot, was held superseded by 
unambiguous written lease subse¬ 
quently made.—Seal Oil Co. v. Rob¬ 
erson, 61 P.2d 801, 175 OkL 140. 
Btatutes held not to enlarge liability 
of indemnitor 

N.D.—-Keller v. City of Fargo, 193 N. 
W. 'SI’S, 49 N.D. 662. 

25. Mass.—^Montgomery Door & 
Sash Co. V. Atlantic i;jumber Co., 
92 N.E. 71, 206 Mass. 144. 

N.Y.—^Anderson v. Wright, 2S0 N.Y. 
S. 617, 1S2 Misc. 844. 

217. Ky.—Robertson v. WUlhelte, 162 
S.W. 568, 167 Ky. 68. 

2& Ohio.—^Dingledy Lumber Co. v. 
Brie R, Co., 131 N.E. 728, 102 Ohio 
St. 236. 

Doctxlim held inapplicable to pro¬ 
vision of indemnity contract in sep¬ 
arate paragraph from general sub¬ 
ject matter preceding it.—Standard 


Accident Ins. Co. v. National Fire i 
Proofing Oo., 176 N.E. 691, 89 Ohio 
App. 1. 

29. IlL—Royal Indemnity Co. v. 
Gray, 7 N.E.‘2d S68, 289 IlLApp. 
367. 

81 C.J. p 427 note 47. 

Rule held inapplicable 

(1) Where bank examiner wrote 
indemnity agreement of cashier to 
retrieve bank's assets,—^Pirst Nat 
Bank v. Walker, 137 A 257, 289 Pa. 
•252. 

(2) Where uncertainty of indem¬ 
nity agreement was eliminated by 
application of statutes providing 
that contracts may be explained by 
circumstances.—Weaver v. Grun- 
baum, '87 P.2d 406, 31 Cal.App.2d 42. 

SOU Ind.—^Evansville Ice & Storage 
Co. V. Fidelity & Casualty Co., Ill 
N.E. 812, 61 Ind.App. 194. 

81 C.J. p 427 note 47. 

3l« Ill.—^Royal Indemnity Co. v. 
Gray, 7 N.E.2d 368, 289 Ill.App. 
867. 

32. Ala—^Louisville & N. R. Co, v. 
Cullman Warehouse, 147 So. 421, 
226 Ala 498—^Eureka Coal Co. v. 
Louisville & N. R. Co., 122 So. 169, 
171, 219 Ala 286, citing Corpus 
Jhris —^Alabeuna Fidelity 6b Cas¬ 
ualty Co. V. Alabama'Penny Sav. 
Bank, 76 So. 103, 198 Ala 837. 
Mont—^Union Electric Co. v. Lovell 
Livekock Co., 20 P.2d 855, 257, 93 
Mont 577, citing Corpus Jtiris. 
Ohio.—Cleveland Window Glass 6b 
Door Co. v. National ’ Surety Co., 
161 N.B. 280, 118 Ohio St 414, af¬ 

575 


firming 160 N.E. 720, 27 Ohio App. 
65. 

laiberally construed In favor of in* 
demnltee 

Mont—Union Electric Co. v. Lovell 
Livestock Co., 54 P.2d 112, 101 
Mont 450. 

Construction permitting recovery 
favored 

Tex.—^Mfiissachusetts Bonding & Ina 
Co. V. Texas Finance Corporation, 
Civ.App., 258 S.W. 250, error dis¬ 
missed. 

38. Ill.—^Murray v. Kaskaskla Live 
Stock Ins. Co.. 204 IllApp. 568. 

Tex.—Stubblefield v. Cooper, 
ClvApp., 87 S.W.2d 818, error dis¬ 
missed. 

35. U.S.—^Deep Vein Coal Co. v. 
Chicago & B. I. Ry. Co., C.C.AInd., 
71 F.2d 963. 

36. Colo.—Hartford Accid'ent & In¬ 
demnity Co. V. Manby, 232 P. 927, 
76 Colo. 464. 

37. Tex.—^American Surety Co* of 
New York v. Whitehead, ClvApp., 
29 S.W.2d *507, affirmed in part and 
reversed in part on other grounds 
American Surety Co, v. White- 
head, Com.App., 45 S.W.3d 958. 

38L N.Y.—^Lissner v. Haynes Auto 
Co., 178 ’N.Y.S. 491, 105 Misc. 369, 
affirmed 176 N.Y.S. 308, 188 App. 
Div. 936. 

31 C-r.,p 427 note 50. 

Effect of recitals generally see Con¬ 
tracts § 314. 

39. Neb.—^Pirst Trust Co. of Lin¬ 
coln V. Airedale Ranch & Cattle 
Co., 286 N.W. 766, 136 Neb. 621. 

i N.H.—Parker v. Read, 9 N.H. 121. 
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erative part are clear, but are inconsistent with each 
other, the operative part is to be preferred.'*® 

b. Sale of Strict Constmctioji 

After the intention of the parties has been determined 
by the ordinary rules of construction, the indemnitor is 
entitled to have his undertaking strictly construed, and 
it cannot be extended by construction or Implication be¬ 
yond the terms of the contract. 

After the intention of the parties or the scope of 
the indemnitor’s undertaking has been determined 
by the ordinary rules of construction, the rule of 
strictissimi juris applies, that is, that the indemni¬ 
tor is entitled to have his undertaking as thus de¬ 
termined strictly construed, and that it cannot be 
extended by construction or implication beyond the 
terms of the contract,^^ especially where the con¬ 
tract was prepared by the indemnitee.^^ Nothing 
can be read into the contract, however, which does 
not actually appear in it or which is not warranted 
by legal interpretation of the language used to ex¬ 
press the intention of the parties the indemni¬ 
tor’s liability should not be cut down by the impli¬ 
cation of conditions not fairly and reasonably in¬ 
volved,nor should he be restricted by a strained 
or technical construction of the language of the 
indemnity contract.^® 

I 9 . -What Law Governs 

The validity, operation, and effect of a contract of 
Indemnity generally are determined by the law of the 
place where the contract is to be performed. 


In accordance with the general rules relating to 
other contracts, the validity, operation, and effect 
of a contract of indemnity are determined by the 
law by which the parties intended or may be pre¬ 
sumed to have intended the contract to be governed, 
and this as a general rule is the law of the place 
where the contract is to be performed, which usu¬ 
ally is the place where the contract was made,^® 
unless it was entered into with the intention that 
it should be performed in another state or country, 
in which case the law of such other state or coun¬ 
try governs.^ 

§ 10. -Persons for and against Whom 

Available 

a. In general 

b. Joint, several, or joint and several 
a. In General 

General rules of construction apply In determining 
the persons who may avail themselves of, or who are 
bound by, a contract of indemnity. Generally the con¬ 
tract Inures to the benefit of the indemnitee alone, or 
some one in his right; and in certain cases the In¬ 
demnitors may be bound In different capacities or liable 
as joint tort-feasors. 

The general rules of construction which apply to 
the parties to other contracts apply in determining, 
as a question of intent, the persons who may avail 
themselves of, or who are bound by, a contract of 
indemnity.*® As a general rule a contract of in- 


40. Neb.—^First Trust Co. of Lin¬ 
coln V. Airedale Ranch & Cattle 
Co., 288 N.W. 766, 136 Neh. '521. 

41. U.S,--Chicagro, R. L & P. Ry. 
Co. V. Maryland Casualty Co., C. 
C.AM0., 7o F.2d 596. 

Ala.—^Birmingham News Co. v. 
Whitley, 130 So. 73, 221 Ala. 550. 

N.J.—Westville Land Co. v. Handle, 
171 A 520, 112 N.J.Law 447— 
Boorstein v. Miller, -3 A2d 87, 124 
N.J.Bq. 5'26. 

N.C.—Chozen Confections v, John¬ 
son, 19 S.B.2d '866, 521 N.C. 224. 

Pa,—Schroeder v. Gulf Refining Co. 
of Port Arthur, Tex., 150 A 665, 
300 Pa. 405. 

Tex.—^Rublee v. Stevenson, Civ.App., 
1*61 S.W‘.2d 628—Kramer v. Lin 2 ^ 
Civ.App., 73 ■S.W.2d 648—^Interna¬ 
tional-Great Northern R. Co. v. 
Lucas, Civ.App., 70 S.W.2d 226, 
229, citing Corpus Juris, and re¬ 
versed on other grounds 99 S-W.Sd 
297, 128 Tex. 480, opinion corrected 
100 S.W.2d 97, 128 Tex. 480—Tex¬ 
as Co. V. Dunlap, Oom.App., 43 S. 
W.2d 92, denying rehearing 41 S. 
W.2d 42, which affirmed, Civ,App., 
21 S.W'.2d 707—Lopp V. Ervin, Civ. 
App., 574 S.W*. 65S-^mIth v. Scott, 
CivApp., 261 S.W. 1089, citing Cor¬ 
pus Juris. 

51 C.J. p 427 note 53. 


IDiaaibiguous coutraot 
Court should not construe unam¬ 
biguous indemnity bond most favor¬ 
ably in favor of indemnitee.—^Bar¬ 
nard V. Megorden, 178 N.B. 868, 94 
Ind.App. 391. 

Xndemnitor not coupensatsd 
Obligations of indemnity assumed 
by individuals without pecuniary 
compensation are not to be extended 
by implication or construction, lia¬ 
bility of such individuals being 
j strictissimi juris.—^Manufacturers & 
Merchants Building & Doan Ass’n v. 
Willey, 183 A 789, -S^l Pa. 340— 
Barratt v. Greenfield, 9 A2d 188, 187 
j Pa.Super. '310. 

I Fartloular contract construed not 
to entitle executors of deceased 
stockholder, on making payment un¬ 
der agreement, immediately to sue 
to recover amount paid.—^In re 
Prunty’s Estate, 207 N.W. 786, 201 
Iowa 670. 

42. Mo.—National Surety Co. v. 
Roth, 232 S.W. 737, 208 Mo.App. 
277. 

43. Ill.—^Lawrence ▼. Wendnagel, 
200 Ill.App. 32. 

44. U.S.—^In re New York, N. H. & 
H. R. Co., D.CConn., 46 F.Supp. 
214, modified on other grounds 
warren v. Palmer, 132 P.2d 666, 
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affirmed Connecticut Railway & 
Lighting Co. v. Palmer, 13'2 F.2d 
670. 

N.T.—^Assets Realization Co. v. Roth, 
123 N.B. 743, 226 N.Y. 870, revers¬ 
ing 16-6 N.Y.S. 388, 179 App.Div. 
224. 

Pa.—First Nat Bank v. Walker, 137 
A 257, 289 Pa. 252. 

4Bm Mo.—^National Surety Co. v. 
Roth, 232 S.W. 737, 298 Mo.App. 
277. 

48. Pa.—In re Black's Estate, 19 A 
•2d 130, 341 Pa. 564. 

•31 C.J. p 428 note 61. 

What law governs: 

Generally see Conflict of Laws 6§ 
1-25. 

Contracts generally see Contracts 
$§ 12 - 21 . 

47. Mass.—^National Surety 'Co. v. 
Nazzaro, 132 NtB. 49, 239 Mass. 
841. 

31 C.J. p 428 note 62. 

48. Iowa.—Iowa Bonding gt ■Casual¬ 
ty Co. V. Wagner Co., 210 N.W. 
776, 203 Iowa 179. 

31 C.J. p 428 note 65. 

Construction of contracts as to par¬ 
ties generally see Contracts S§ 
348—355. 

Parties to action on indemnity see 
Infra 9 59. 
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demnity inures to the benefit of the indemnitee 
alone, or some one in his right and cannot be 
availed of by a third person who has a right of ac¬ 
tion or claim against the indemnitee, so as to en¬ 
title such person to proceed directly against the in- 
demnitor,^® particularly when the liability of the 
indemnitee has not been established,®^ although 
the right of action or claim grows out of the sub¬ 
ject matter of the indemnity, and is such as the 
contract of indemnity covers in favor of the indem- 
nitee.®2 It has been held, however, that the bene¬ 
ficiaries of an indemnity contract may maintain an 
action on the contract although not named therein 
where it appears by express stipulation or by fair 
and reasonable intendment that their rights and in¬ 
terests were in the contemplation of the parties and 


were being provided for at the time of the making 
of the contract.®3 Furthermore, under the doctrine 
of equitable subrogation, a creditor is entitled to 
the benefit of a collateral obligation for the payment 
of the debt received by a person who is liable there¬ 
for, from another who has undertaken to indemnify 
such person against his liability and it has also 
been held that, in the case of a bond of indemnity 
against the encumbrance, a court of equity will take 
jurisdiction of all the parties interested, and will 
make the party immediately liable w’ho is or may be 
ultimately made liable.®® A lessee’s liability for in¬ 
jury as a result of a defect in a sidewalk cannot 
defeat the owner’s liability under an express con¬ 
tract with the city to indemnify it against loss.®® 

In different capacities. The indemnitors may be 


Surety on Ibond 

Where highway contractor, who 
had agreed to safeguard work for 
protection of public, failed to do so 
or to pay traveler injured as result 
thereof, surety on contractor’s bond 
was responsible to traveler who ob¬ 
tained judgment against contractor, 
and arguments ab inconvenienti and 
concerning allocation of penal sum 
are immaterial.—Ulmen v. National 
Surety Co. of New York, D.C.Mont., 
3 F.Supp. ^48. 

Contract not binding on third per¬ 
sons 

Provision of written contract be¬ 
tween oil company and manager that 
manager of filling station should he 
responsible for damages caused by 
employees, although not binding on 
third persons, was binding as be¬ 
tween manager and oil company.— 
Gulf Refining Co. v. Rogers, Tex. 
Com.App., 67 S.W.2d 183, error dis¬ 
missed. 

49l U.S.—Chicago, B, I. & P. Ry. Co. 

V. Maryland Casualty Co., C.C.A. 
Mo., 75 P.2d 696—Twin Falls Ca¬ 
nal Co. V. American Falls Reser¬ 
voir Dist. No. 2, C.C.A.ldaho, 59 
F.2d 19, aflirming, D.C., 49 F.2d 
632 and certiorari denied 53 S.Ct. 
87, 287 U.S. 638, 77 LuBd. 652— 
IT. S. Shipping Board Merchant 
Fleet Corporation v. Dietrich, C.C. 
A.N.T., 27 F.2d 681. 

Ala.—Baker v. Baldwin County 
Bank, 168 So. 141, 232 Ala. 359. 
Qa.—^Perkerson v. Mayor and Coun¬ 
cil of Greenville, 180 S.B. 2*2, 24, 
51 Ga.App. 240, citing Corpus Ju¬ 
ris. 

Minn.—Cruickshank v. Ellis, 226 N. 

W. 192, 178 Minn. 103. 

N.Y.—Employers* Liability Assur. 
Corporation, Limited, of London, 
England, v. Post & McCord, 36 N. 
E.2d 185, 286 N.Y. 254, reversing 
25 N.Y.S.2d 62, 261 App.Div. 24*2. 
Ohio.—Cleveland Window Glass & 
Door Co. V, National Surety Co., 
161 N.B. 280, 118 Ohio St. 414, af- 
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firming 160 N.E. 720, 27 Ohio App. 
65—City of Youngstown v. Pe¬ 
ters, 20 N.E.2d 538, 60 Ohio App. 
247. 

Pa.—Grubnau v. Centennial Nat. 

Bank. 124 A. 142, *279 Pa. 501 
Tex.—Whaley v. Coronal Institute, 
Civ.App., 48 S.W.2d 687, 690, cit¬ 
ing Corpus Juris. 

31 C.J. p 428 note 66. 

Director general of railroads, who 
had been forced, while in control of 
railroad taken over by government 
during war, to pay judgrment for 
damages caused by fire from oil 
leaking from pipe, was entitled to 
sue oil company on indemnity con¬ 
tract with railroad, notwithstanding 
he was not party to contract—^Na¬ 
tional Transit Co. v. Davis, C.C.A. 
Pa., 6 P.2d 729, affirming, D.C., Payne 
V. National Transit Co., 300 F. 411, 
certiorari denied National Transit 
Co. V. Davis, 4.6 S.Ct 104, 269 U.S. 
579, 70 L.Ed. 422. 

Tort-feasor 

In an action by plaintiff against a 
bank to the use of an insurance 
company that had indemnified him 
for the loss sustained by the forgery 
of checks on his deposit in defendant 
bank, the Indemnity did not prevent 
plaintiff from also having recourse 
against the bank for the loss sus¬ 
tained.—Grubnau v. Centennial Nat. 
Bank, 124 A. 142, 279 Pa. 501. 

50. U.S.—^Twm Falls Canal Co. v. 
American Falls Reservoir Dist. No. 
2, aC.A.Idaho, 59 ^*24 19, affirm¬ 
ing, D.C., 49 F.2d 632, and cer¬ 
tiorari denied 63 S.Ct 87, 287 U. 
S. 638, 77 L.Bd. 552. 

Ga.—^Perkerson v. Mayor and Coun¬ 
cil of Greenville, 180 S.E. 22, 24, 
51 Ga.App. 240, citing Corpus Ju¬ 
ris. 

Miss.—Gully v. First Nat. Bank, 184 
So. 615, 183 Miss. 385. 

Tex.—Whaley v. Coronal Institute, 
Civ.App., 48 S.W.2d 687, 690, cit¬ 
ing Corpus Juris. 

31 C.J. p 428 note 67. 
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51. Miss.—Gully v. First Nat. Bank, 
184 So. 615, 183 Miss. 38'5. 

52. Tex.—Whaley v. Coronal Insti¬ 
tute, Civ.App., 48 S.W.2d 687, 690, 
citing Corpus Juris. 

31 C.J. p 428 note 68. 

53. N.C.—^J. S. Schofield's Sons Co. 
V. Bacon, 131 S.E. 659, 191 N.C. 
253—Federal Land Bank of Co¬ 
lumbia V. Atlas Assur. Co., 125 
S.E. 631, 188 N.C. 747. 

54. N.Y.—Wager v. Link, 44 N.K 
1103, 150 N.Y. 549. 

Extent of right 

If plaintiff was entitled to recover 
against sigrners of an indemnity con¬ 
tract on ground that plaintiff's as¬ 
signor was subrogated to rights of 
assignor's debtor against signers of 
contract, plaintiff could have no 
greater rights against signers under 
the contract than assignor's debtor 
had, since ''subrogation" means sub¬ 
stitution, not assignment or trans¬ 
fer. Thus, where defendants agreed 
to Indemnify an investment compa¬ 
ny against loss Incurred in connec¬ 
tion with purchases of securities of 
light and power corporations, and in¬ 
vestment company's right under con¬ 
tract was to sue thereon, on default, 
at any time prior to expiration of 
two years after company’s dissolu¬ 
tion, and investment company, which 
had allegedly become indebted to 
plaintiff's assignor, had been dis¬ 
solved more than two years before 
commencement of action on contract, 
plaintiff could not recover from de¬ 
fendants on theory of subrogation.— 
Reconstruction Finance Corporation 
V. Teter, C.C.A.I1L, 117 F.2d 716, cer¬ 
tiorari denied 62 S.Ct. 62, '314 U.S. 
620, 86 LuEd. 498. 

65. Tenn.—Smith v. Peace, 1 Lea 
586. 

56. N.C.-—Markham v. Duke Land & 
Improvement Co., 158 S.E. 852, 201 
N.C. 117. 
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held bound in different capacities, such as trustees 
of an estate and as individuals, where the contract 
manifests such an intention.^" 

Indemnitor liable as joint tort-feasor. At com¬ 
mon law and under statutes declaratory thereof, an 
indemnitor is liable to a third person as a joint tort¬ 
feasor with the indemnitee, where, by reason of 
legal or other relations, the giving of the indem¬ 
nity bond implies a request or demand from the in¬ 
demnitor to the indemnitee, and a consideration in¬ 
ducing him to do the wrongful act, for the injuri¬ 
ous consequences of which damages are claimed by 
a third person.®® 

b. Joint, Several, or Joint and Several 

Two or more Indemnitors may bind themselves 
severally, or Jointly, or jointly and severally; and an In¬ 
demnity to two or more indemnitees may be several or 
Joint and several. 

Two or more persons may bind themselves as in¬ 
demnitors severally,®^ in which case the obligation 
of each indemnitor is independent of the others, 
and the liability of one is not affected by the fact 
that the agreement may be invalid as to another.®^ 
They may also bind themselves jointly,or jointly 
and severally.®^ A contract of indemnity purport¬ 
ing by its terms to be joint is not rendered several 
by the fact that each of the indemnitors has an¬ 
nexed to his signature a character and figures indi¬ 
cating different sums in dollars and cents,®^ An in¬ 
demnitee owes no duty of active diligence to one of 
several joint indemnitors to protect him from the 
misconduct of the other, and mere inaction, in the 
absence of fraud or concealment, will not bar a 
right of action on the indemnity contract.®® 

Indemnitees. An indemnity to two or more in¬ 
demnitees with regard to the same subject matter 
may, according to the intention of the parties, be 


several.®® Where persons subject to a joint and 
several liabihtj' are indemnified, however, the con¬ 
tract of indemnity wdll, in the absence of contrary 
provision in the contract, be construed to be joint 
and several.®^ An indemnity agreement addressed 
to plaintiff and a third person guaranteeing them 
against loss or liability in connection with their 
signing a certain bond which thereafter plaintiff 
and a fourth person signed does not require both 
plaintiff and the third person to sign the bond to 
render the indemnitor liable to plaintiff on the in¬ 
demnity agreement, it being sufficient that only 
plaintiff signed the bond.®® 

§ 11. - Duration of Contract 

A contract of Indemnity continues In force during 
such time as is provided for in the contract. If no time 
is fixed either party may end the contract; and under 
some circumstances It is ended by death of a party. 

A contract of indemnity continues in force during 
such time, and such time only, as is expressly or im¬ 
pliedly provided for in the contract,®® and if no 
time is fixed for its duration or termination either 
party may end it at his pleasure, if he acts in good 
faithJO Where the contract specifies no time for 
performance, the law implies that it will be per¬ 
formed within a reasonable time.*^^ A contract of 
indemnity between persons engaged in a joint enter¬ 
prise, providing in effect that, if in the exercise of 
his personal judgment the promisee advanced mon¬ 
ey for which he was not bound, the promisor would 
indemnify him, is a personal contract and is termi¬ 
nated by the death of the promisee.^® The death 
of the indemnitor prior to the obligee's assumption 
of an obligation on the faith of an indemnity bond 
revocable by the indemnitors, even though the death 
is without notice to the obligee, terminates the lia¬ 
bility of such indemnitor and his estate on the 
bond.*^® 


57. N.T.—Beekman v. Van Dolsen, 
54 N.T.S. 414, 70 Hun 288. 

58. IJ.S.—^Northam v. Casualty Co. 
of America, C.C.Mont., 177 F. 081. 

31 CJ. p 428 note 72. 

59. Ind.—Spencer v. McLean, 50 N. 
E. 769, 20 Ind.App. 626, 67 Ain.S. 
R. 271. 

31 C.J. p 428 note 73. 
eOm N.T.—^Mlano v. Empire State 
Surety Co., 136 N.Y.S. 920, 76 Mlsc. 
■864, affirmed 138 N.Y.S. 475, 163 
App.Div. 423. 

31 CJ. p 429 note 74. 

6L Md.—Mcurchant v. Hughlett, 84 
A. 380, 118 Md. 229. 

31 CJ, p 429 note 76. 

CaL—^Rogrers v. Kimball, 49 P. 
719, 5 Cal.Unrep.Cas. 726. 

31 CJ. p 429 note 76. 

88. Miss.—U. S. FideUty & Cuaran- 


ty Co, V. Wofford, 144 So. 650, 164 
Miss. 697. 

31 CJ. p 429 note 77. 

6^ Vt.—^McCullls V. Thurston, 87 
Vt 596. 

65. Mass.—Ajnerlcan Surety Co. v* 
Vinton, 112 N.B. 964, 224 Mass. 
387. 

66. Wash.—National Bank of Taco¬ 
ma y. ABTtna Casualty & Surety Co.# 
296 P. 831, 835, 161 Wash. 839, cit* 
Ingr Corpus Jtuis. 

31 CJ. p 429 note 8L 

67. Or.—^Hugrhes v. Oregron R. & 
Nav. Co., 5 P. 206, 11 Or. 437. 

68; Okh—^Drummond v. Skinner, 116 
P.2d 696, 189 Okl. 279. 

69- N.D.—^Thompson v. Murphy, 23T 
N.W. 663, 654, 61 N.I>, 134, cltlngf 
iCotpus Juris. 

81 CJ. p 429 note 83. 
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TO. Idaho.—^American Surety Co. of 
New York v. Blake, 27 P.2d 97'2, 
974, 54 Idaho 1, citing: Corpus Ju¬ 
ris—^American Surety Co. of New 
York V. Blake, 261 P. 239, 241, 45 
Idaho 159, ciUng: Corpus Juris. 

N.T.—Capital City Surety Co. v. Laz¬ 
arus, 826 N.Y.S. 270, 221 App.Div. 
740. 

81 C.J. p 429 note 84. 

Dischargre of Indemnitor see infra S 
40. 

7L Tex.—Kramer v. Linz, Clv.App.„ 
73 S.W.2d 648. 

78. Iowa.—Lane v. Richards, 91 N. 
W. 786, 119 Iowa 24. 

Death of parties as discharging: con¬ 
tracts generally see Contracts S 
465. 

78. Miss.—tX. S. Fidelity & Guaran¬ 
ty Co. V. Wofford, 144 So. ’660, 164 
Miss. 697. 
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Defendant who binds himself to indemnify an¬ 
other who became surety on the note of a third per¬ 
son for money borrowed is obligated from the time 
the loan is madeJ^ 

§ 12. - Losses, Damages, or Liabilities 

Covered 

a. In general 

b. Past or future losses or liabilities 

c. Defects in titles, adverse claims, liens, 

etc. 

d. Liabilities under construction con¬ 

tracts 


a. In General 

Indemnity contracts are construed so as to cover 
such, and only such, losses, damages, or liabilities which 
reasonably appear to have been Intended by the parties 
to be covered. 

A contract of indemnity should be construed so as 
to cover all losses, damages, or liabilities to which 
it reasonably appears to have been the intention of 
the parties that it should apply, but not to extend 
to losses, damages, or liabilitms which are neither 
express^within~its terms nor of such character 
that i t can r easonably be inferred that they were 
intended to be within the contract^® Such con¬ 
tracts are usually^ihtehded* to provide against loss 


74. Iowa.—Kladivo v. Melber^r. 527 
N.W. 833, 210 Iowa 306. 

Accrual of liability see infra § 14. 

75. U.S.—^Niagrara Share Corpora¬ 

tion of Maryland v. Pried, CC.A 
N.T.. 61 P.2d 740—-American 

Bridgre Co. v. Crawford, C.C.AP€u, 
31 P.2d 708, 68 ALi.R. 1246— 

Standard Oil Co., IT.J., v. Bobbins 
Dry Dock & Repair Co., D.C.N.T,, 
25 P.2d 339, affirmed, O.C.A, Stand¬ 
ard Oil Co. V. Robins Dry Dock & 
Repair Co,, 32 P.’2d 182—Rokusai 
Risen Kabushiki Kalsha v. Colum¬ 
bia Stevedoringr Co., D.C.N.Y., 23 
F.Supp. 403, affirmed, C.C.A, 100 
P.2d 1016—Grandy v. Washmgton- 
Virgrinia Ry. Co., C|.C.AVa., *29^ P. 
•696—O’Brien Bros. v. New York 
Cent. R. Co., C.C.AN.Y., 288 P. 
839. 

Ala.—^Eureka Coal Co. v. Louisville 
& N. R. Co., 122 So. 169, SIS Ala. 
286. 

Gku—^Louisville & N. R. Co. v. Atlan¬ 
tic CO., 19 3.B.2d *864, 66 Ga.App. 
791. 

IlL—^U. S. Fidelity & Guaranty Co. 
V. Sabath, 3 N.B.2d 336, 286 IlL 
App. 613—S. Fidelity & Guaran¬ 
ty Co. V. Sabath, 3 N.E.2d 330, 286 
IlLApp. *820. 

Ind.—Gushard v. Moyer, 164 N.H. 
281, 92 Ind.App. 519—Fair Bldgr. 
Co. V. Wineman Realty Co., 156 N. 
E. 433, 87 Ind.App. 5'20. 

Iowa.—^^adivo v. Melberg, 227 N.W. 
833, 210 Iowa 306—Ellis Park 

Stone Co. v. Iowa By. & Light Co., 
217 N.W. 262, 204 Iowa 1325. 

La—^New Orleans Great Northern 
R. Co. V. S. T. Alcus & Co., lO'o 
So. 91, 159 La 36—^Bay Shoe Co. 
V. Nacol, 4 LaApp. 58. 

Minn.—Chicago, R. L & P. Ry. Co. 
V. Theobald Flour MUls Co., 191 
N.W. 920, 154 Minn 463, reargued 
193 N.W. 306, 164 Minn. 463. 

Mo.—^Kansas City ex rel. Barlow v. 
Robinson, 17 S.W.2d 977, 322 Mo. 
1050, dissenting opinion 32 S.W. 
'2d 1076, 322 Mo. 1060—Central 
Surety & Insurance Corporation v. 
Hinton, 130 S.W.2d 235, 233 Mo. 
APP. 1218. 

Mont.—^Union Electric Co. v. Lovell 


Livestock Co., 64 P.2d 112, 101 
Mont 430. 

N.Y.—B. W. Edwards & Son v. City 
of Buffalo, 37 N.Y.S:2d 249, 264 
App.Div. 984. 

Pa—First Nat. Bank v. Walker, 137 
A 257, 269, 289 Pa 25’2, Quoting 
Corpus Juris—^American Surety 
Co. of New York v. McSpadden, 86 
Pa Super. 316. 

Tex.—^Fidelity & Casualty Co. of 
New York v. Harrison, Civ.App., 
274 S.W. 1002. 

Wash.—^Nelson v. City of Seattle, 38 
P.2d 1034. 180 Wash. 1—National 
Bank of Tacoma v. iStna Casualty 
& Surety Co., 296 P. 831, 835, 161 
Wash. 239, citing Corpus Juris. 

81 C.J. p 429 note 87. 

Scope and extent of liability under 
implied contracts see infra S 24. 
Bail bond executed was held with¬ 
in guaranty to secure making of bail 
bond, although title of statute vio¬ 
lated was erroneously stated in 
bond.—^Banks v. Brodofsky, 137 So. 
328, 161 Miss. 466. 

70. U.S.—Sinclair Prairie Oil Co. v. 
Thomley, C.C.AOkl., 127 F.3d 128 
—Chicago, R. I. & P. Ry. Co. v. 
Maryland Casualty Co., CC.AMo., 
76 P.3d 696—Southern Bell Tele¬ 
phone & Telegraph Co. v. Mayor 
and Board of Aldermen of City of 
Meridian, C.C.AMiss., 74 F.2d 983 
—XT. S. Fidelity & Guaranty Co. v. 
Highway Engineering & Construc¬ 
tion Co., aC.AFla., 51 P.2d 894, 
certiorari denied 52 S.Ct 43, 284 

U. S. 669, 76 L.Ed. 666—U. S. Ship¬ 
ping Board Merchant Fleet Corpo¬ 
ration V. Dietrich, C.C.ANY., 27 
F.2d 681—^Lake Drummond Canal 
& Water Co. v. West End. Trust & 
Safe Deposit Co., CC.Pa., 181 F. 
147, reversed on other grrounds 142 
F. 41, 73 C.C.A 227, 

Ala.—Pyle v. Pizitz, 110 So. 822, 8*24, 
215 Ala 398, citing Oozpns JUzls. 
Cal.—Byron Jackson Co. v. Woods, 
107 P.2d 639, 41 CaLAPP.2d 777— 
Green v. Newmark, 28 P.2d 396, 
136 CaLApp. 32. 

DL—^National Mut. Church Ins. Co. 

V. Magill, 29 N.E.2d 306, 306 UL 
App. 634. 


Kan.—Waddle v. Bird, 2-67 P. 974, 
126 Kan. 256. 

La—^Basso v. Export Warrant Co., 
193 So. 654, 194 La 303. 

Mass.—Levin v. Century Indemnity 
Co., 181 NE. 223, 279 Mass. 266— 
Silberstein v. Rosenzweig, 158 N. 
E. 661, 261 Masa 224. 

Mo.—^St. Louis & St. Charles Bridge 
Co. V. Union Electric Light & 
Power Co., 268 S.W. 404, 216 Mo. 
App. 386. 

N.Y.—Nau V. Vulcan Rail & Con¬ 
struction Co., 36 N.E.2d 106, 266 
N.Y. 188, modifying 24 N.Y.S.2d 
989, 260 App.Div. 997, appeal de¬ 
nied 25 N.Y.S.2d 794, 261 App.Div. 
806, and reargrument denied 39 N. 
E2d 267, 287 N.Y. 680—Morris 
Plan Co. of New York v. Globe 
Indemnity Co., 171 N.E. 756, 253 
N.Y. 496, affirming 237 NY.S. 342, 
228 App.Div. 622, and reargument 
denied 178 N.E 801, 254 NY. 649 
—Semanchuck v. Fifth Avenue and 
37th Street Corporation, 86 NY.S. 
2d 305, 264 App.Div. 329, appeal 
granted 37 NY.S.2d 831, 265 App. 
Div. 818, motion denied 44 N.E.2d 
420, 289 NY. 686, and affirmed in 
part and reversed in part on other 
grounds 49 N.B.2d 507, 290 NY. 
412—Dymott v. City of New York, 
29*5 NY.S. 235, 250 App.Div. 867— 
A & D. S. Realty Corporation v. 
Kass, 197 NY.S, 279, 119 Misc. 
735. 

NC.—Chozen Confections v. John¬ 
son, 19 S.E.2d 866, 221 NC 224. 

Ohio.—Standard Accident Ins. Co. v. 
National Fire Proofing Co., 176 N 
E. 591, 39 Ohio App. 1. 

Pa.—^Pennsylvania Turnpike Com¬ 
mission, to Use of Albright, v. U- 
S. Fidelity & Guaranty Co., 23 A 
2d 416, 848 Pa. 543—Schroeder v. 
Gulf Refining Co. of Port Arthur, 
Tex., 160 A 666, 300 Pa. 406—First 
Nat Bank v. Walker, 137 A 257, 
289 IPa. 252—^Real Estate-Land 
Title & Trust Co. v. William Co¬ 
hen Building & Loan Ass’n, 197 A 
611, 180 Pa.Super. 207—^In re Ev¬ 
ans’ Estate, 57 Montg.Co. 204, af¬ 
firmed 21 A2d 715, 842 Pa. 522. 

Tex.—^American Surety Co. of New 
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or liability of one party through the operations of parties to that effect must be made apparent by 
the other, or caused by physical conditions that are clear, precise, and unequivocal language.*® 

under the control of the other, over which the party indemnity against certain specified claims can- 

indemnified has no control and the party indemni- extended to any other claim, although of the 

fying has control.” An indemnity against losses character,*! unless it appears that the indem- 

does not cover losses for which the indemnitee is intended to extend to all claims.** 

not liable to a third person, and which he improp¬ 
erly pays.^^ A bond given pursuant to a statute Negligence, A contract of indemnity which pur- 
will be construed to provide the coverage which ports to relieve the indemi^ee from the results of 

the legislature has required as a condition of the a failure to exercise ordinary care, by himself or 

right or relief which the statute gives."^ A party his employees, should be strictly construed, and 

may contract for indemnity against the results will not be held to provide such indemnification, un- 

flowing from his own acts, but the intent of both less so expressed in clear and unequivocal terms 


York V. Whitehead, Civ.App., 2S 
S.W.2d 507, affirmed in part and 
reversed in part on other grounds 
American Surety Co. v. Wkitehead. 
Gom.App.. 45 S.W.2d 958—^Houston 
Belt & Terminal Ry. Co. v. Davis, 
Civ.App., 273 S.\V. 676. 

Wash.—^Xational Bank of Tacoma v. 
.^tna Casualty & Surety Co., 296 
P. 831, 835, 161 Wash. 239. citing 
Corpus Juris. 

Wis.—Richard Pick & Heller Co. v. 
International Supply Co., 232 N.W. 
531, 202 Wis. 584. 

31 C.J. p 430 note 88. 

Fremln’ms on. hond 
Where bonding company furnished 
bond on dissolution of another bond¬ 
ing company, indemnity bond signed 
by individual defendants, conditioned 
to save the first company harmless 
respecting claims by reason of its 
suretyship, was held not to obligate 
Indemnitors to pay premiums on 
bond.—General Bonding & Casualty 
Ins. Co. V. U. S. Fidelity 4b Guaran¬ 
ty Co., Tex.Clv.App., 268 S.W. 499. 
77- U.S.—Sinclair Prairie Oil Co. v. 
Thomley, aCAOkl, 127 P.2d 128 
—Southern Bell Telephone & Tele¬ 
graph Co. V. Mayor and Board of 
Aldermen of City of Meridian, C.C. 
AMISS., 74 P.2d 983—Standard Oil 
Co. (N. J.) v. Robbins Dry Dock 
& Repair Co^ D.CN.Y., 25 F.2d 
339, affirmed, C.C.A, Standard Oil 
Co. v. Robins Dry Dock & Repair 
Co., 32 F.2d 182—U. S. v. Wallace. 

C. C.AWash„ 18 F.2d 20, affirming, 

D. C., Wallace v. U. S., 16 F.2d 309 
—^North American R. Const. Co. v. 
Cincinnati Traction Co.. Ill., 172 F. 
214, 97 C.aA 32. 

Mass.—Bryne v. City of Gloucester, 
8 N.R2d 170. 297 Mass. 156. 

Or.—Southern Pac. Co. v. Layman, 
145 P.2d 295. 

7B. Ala.—Smith v. McGehee, 14 Ala. 
404. 

Ga.—^U. S. Fidelity & Guaranty Co. v. 
McCurdyi 180 S.B. 902, 51 Ga.App. 
607. 

Mo.—Missouri Pac. R. Co. v. Sonken- 
Galamba Corporation, 274 S.W. 930, 
932, 220 MoApp. 462, quoting Cor. 
pus Juris. 


Wash.—State ex rel. Macri v. City 
of Bremerton, 97 P.2d 1066, 2 

Wash. 2d 243—Oregon-Washington 
R. & Nav. Co. V. Washington Tire 
& Rubber Co., 219 P. 9, 126 Wash. 
565. 

31 C.J. p 430 note 89. 

79. U.S.—U. S. V. Hartford Accident 
& Indemnity Co.. C.C.AConn., 117 
P.2d 503, reversing, D.C., 33 F. 
Supp. 859. 

80. Pa.—Camden Safe Deposit & 
Trust Co. V. Eavenson, 145 A 434, 
295 Pa. 357. 

81. Ala.—Fidelity & Casualty Co. of 
New York v. Rabom, 173 So. 402, 
234 Ala. 31, denying certiorari 173 
So. 399, 27 Ala.App. 367. 

Ky.—^Bridgeford v. Burbank. 3 Ky.L. 

98, 8 Ky.Op. 872. 
ludeumlty to cover claim 

Indemnity to secure making of bail 
bond in sum of one thousand five 
hundred dollars was held not unen¬ 
forceable because bond executed was 
for one thousand dollars.—^Banks v. 
Brodofsky, 137 So. 328, 161 Miss. 
466. 

88. Minn,—Northern Welding Co. v. 
Jordan. 184 N.W. 39, 160 Minn. 
12 . 

31 C.J. p 431 note 92. 

83. TJ.S.—Sinclair Prairie Oil Co. v. 
Thomley, C.C.AOkl., 1 27 F.2d 128 
—Southern Bell Telephone & Tele¬ 
graph Go. V. Mayor and Board of 
Aldermen of City of Meridian, C. 

C.A.Mias., 74 F.2d 983, 985, ciUng 
Corpus Juris —Weldon v. TJ. S., C. 
C.AMass., 66 F.2d 748—Standard 
Oil Co. (N. J.) V. Robbins Dry Dock 
& Repair Co., D.CN.Y., 25 F.2d 
339, affirmed. O.CA., Standard Oil 
Co. V. Robins Dry Dock 4b Repair 
Co., 32 F.2d 182—U. S. v. Wallace, 
C.C.AWash., 18 F.2d 20, 21, cit¬ 
ing Corpus Juris, and affirming, D. 

C. , Wallace v, U. S., C.CA.Wash., 
16 P.2d 309—Shamrock Towing Co. 
V. City of New York, C.C.AN.Y., 16 
P.2d 199—^XJ. S. V. Eta.rtford Acci¬ 
dent 4b Indemnity Co. of Hartford. 

D. C. Conn., 33 F.Supp. 859, re¬ 
versed on other grounds, C.CA, U. 

580 


S. V. Hartford Accident 4b Indem¬ 
nity Co.. 117 F.2d 503. 

Cal.—Brandenburg v. Los Angeles 
County Flood Control Dist., 114 P. 
2d 14, 45 Cal.App.2d 306—Pacific 
Indemnity Co. v. California Elec¬ 
tric Works. 84 P.2d 313, 29 CaL 
App.2d 260, followed in Jacques v. 
Standard Oil Co. of California, 84 
P.2d 322, 29 Cal.App.2d 745. 

Gra. —^Fisk Tire Co. v. Hood Coach 
Lines, 188 S.K 57, 54 Ga.App. 401. 

La.—Buford v. Sewerage and Water 
Board of New Orleans, App., 175 
So. 110—Motor Sales & Service v. 
Grasselli Chemical Co., 131 So. 623, 
15 La.App. 353. 

Mass.—^New York Cent 4b H. R. R, 
Co. V. T. Stuart & Son Co., 157 N, 

E. 540, 260 Mass. 242. 

Mo.—Central Surety 4b Insurance 
Corporation v. Hinton, 130 S.W.2d 
235, 233 Mo.App. 1218. -- 

N.T.—Schwartz v. Merola Bros, 
Const Corporation, 48 N.E.2d 299, 
290 N.Y. 146, affirming 34 N.Y.S.2d 
220, 263 App.Div. 631, motion de¬ 
nied 46 N.E.2d 367, 289 N.Y. 766— 
Walters v. Rao Electrical Equip¬ 
ment Co.. 43 N.B.2d 810, 289 N.Y. 
67, modifying 26 N.Y.S.2d 490, 261 
App.Div. 900, reversing 21 N.Y.S. 
2d 403, 174 Misc. 446—Employers' 
Liability Assur. Corporation, Lim¬ 
ited, of London, England, v. Post 4b 
McCord, 36 N.B.2d 136, 286 N.Y. 
254, reversing 26 N.Y.S.2d 62. 261 
App.Div. 242—^Thompson-Starrett 
Co. V. Otis Elevator Co., 2 N.E.2d 
36, 271 N.Y. 36, reversing 284 N. 
Y.S. 365, 246 App.Div. 585—Seman- 
chuck V. Fifth Avenue and 37th 
Street Corporation, 35 N.Y.S.2d 806, 
264 App.Div. 829, appeal granted 
37 N.T.S.2d 831, 265 App.Div. 813, 
motion denied 44 N.E 2d 420, 289 N. 
Y. 635, and affirmed in paft and 
reversed in part on other grounds 
49 N.B.2d 607, 290 N.Y. 412—Swift 
4b Co. V. James Stewart 4b Co., 25 
N.Y.S.2d 487, 261 App.Div. 930, re- 
argument denied 27 N.Y.S.2d 472, 
261 App.Div. 989. appeal denied, 23 
N.B.2d 700, 235 N.T. 868. 

Ohio.—Standard Accident Ins. Co. v. 
National Fire Proofing Co., 176 N. 

E. 591, 39 Ohio App. 1. 
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and gener al words a lone do not nece ssari ly.import 
an intent to h^d an indemnitor liable for damages 
resulting from tHe negligence of the indemnitee.^^ 
This does not mean, however, that the intention 
must be expressed in terms, but that, if not so ex¬ 
pressed, it must otherwise clearly appear in the lan¬ 
guage usedj^S and in construing such provisions 
the courts take into consideration the harsh results 
which would follow from an interpretation impos¬ 
ing such liability.^ V Where an indemnity is against 
the consequences of the negligence or carelessness 
on the part of the indemnitor, the indemnifee must, 
in order to recover, show that the damage for 
which he seeks to be indemnified was caused by 
some negligent act of the indemnitor for which, as 
between the parties to the indemnity contract, the 
indemnitor is primarily liable,5^ unless there is in 
the contract some provision rendering this unnec¬ 
essary.?® 

Partnership liabilitieSj covered by a contract in¬ 
demnifying a person against the liabilities of a part¬ 
nership, include such liabilities only as are em¬ 


braced in the terms of the contract, as construed by 
the ordinary rules of construction.®® An indemni¬ 
ty against individual liability does not cover a part¬ 
nership indebtedness or liability,®® unless the lan¬ 
guage of the contract is broad enough to cover it®i 

b. Past or Future Losses or Liabilities 

Unless the contract manifests an intention to cover 
past transactions and existing losses or liabilities, it will 
be construed to cover only losses or liabilities incurre(l(| 
after the execution thereof; and if it is of a continuing 
nature, it will extend to a renewal or extension of the 
original obligation. 

Usually a contract of indemnity covers only losses 
or liabilities which are incurred after the execu¬ 
tion of the contract,®® and not a loss or liability 
which had been incurred prior to the execution of 
the contract,®® unless it plainly manifests an in¬ 
tention, not to be limited to future losses or liabili¬ 
ties, but also to cover past transactions and exist¬ 
ing losses or liabilities.®^ Where the contract shows 
such an intention, it may cover only existing liabil¬ 
ities and not future ones.®® 


Or.—Southern Pac. Co. v. Layman, 
145 P.2d 295, 296, citing Corptui 
Jnxls. 

Wis.—rPinkelstein v. Majestic Realty 
Corporation, 224 N.W. 743, 198 Wis. 
527. 

81 C.J. p 431 note 93. 

Legality of contracts indemnifying 
against negligence see supra § 7. 

€k>iLtract coxistrued fairly rather than 

^ arbitrarily or strictly 

Minn.—Northern Pac. Ry. Co. v. 
Thornton Bros. Co., 288 N.W. 226, 
206 Minn. 193. 

Oontraot oonstmed to indenmlfy 
against negligence 
(1) In general. 

XJ.S.—Cacey v. Virginian Ry. Co., C^ 
C.A.W.Va., 85 P.2d 976, certiorari 
denied 67 S.Ct. 433, 300 XJ.S. 657, 
81 L.Bd. 866—City of Cleveland, 
Ohio, V. Baltimore & O. R. Co., 
C.C.A.Ohio, 71 P.2d 89—^Buckeye 
Cotton Oil Co. V. Louisville & N. 
R. Co.. C.aA.Tenn.. 24 F.2d 347— 
National Transit Co. v. Davis, C. 
C.A.Pa., 6 F.2d 729, affirming, D.C., 
Payne v. National Transit Co., 300 
F. 411, certiorari denied National 
Transit Co. v. Davis. 46 S.Ct. 104, 
269 U.S. 679, 70 L.Bd. 422—Wat¬ 
kins V. Baltimore & O. R. Co., D. 
C.Pa., 29 F.Supp. 700. 

Cal.—Southern Pac. Co. v. Fellows, 
71 P.2d 76. 22 Cal.App.2d 87. 

Qa.—^Louisville & N. R. Co. v. At¬ 
lantic Co., 19 S.B.2d 364, 66 Ga.App. 
791. 

Minn.—^Northern Pac. Ry. Co. v. 
Thornton Bros. Co., 288 N.W. 226, 
206 Minn. 193—St. Paul Union De¬ 
pot Co. V. Minneapolis, St. P. & S. 


S. M. Ry. Co.. 226 N.W. 572, 178 
Minn. 219. 

Mont.—^Union Electric Co. v. Lovell 
Livestock Co., 54 P.2d 112, 101 
Mont. 460—^Union Blectric Co. v. 
Lowell Livestock CO., 20 P.2d 265, 
93 Mont 577. 

31 CJ. p 431 note 93 [bj. 

(2) Passive negligence.—Welling- 
ton V. Jones Estate Corporation, 29 
N.Y.S.2d 433. 

84. U.S.—U. S. V. Wallace, C.C.A, 
Wash,, 18 P,2d 20, affirming, D.C., 
Wallace v. U. S., 16 P.2d 309. 

La.—Buford v. Sewerage and Water 
Board of New Orleans, ApD., 176 
So. 110. 

1^.—Missouri Dist Telegraph Co. v. 
iSi^outhwestem Bell Telephone Co.. 
93 S.W.2d 19, 338 Mo. 692. 

85. u'.S.-^uckeye Cotton Oil Co. v. 
Louisville & N. R. Co., C.C.A.Tenn., 
24 P.2d 347. 

86. Or.—Southern Pac. Co. v. Lay¬ 
man, 145 P.2d 296. 

87. Mo.—Central Surety & Insur- 
/ ance Corporation v. Hinton, 130 S. 
^ W.2d 236, 238, 233 Mo.App. 1218, 

citing Ctorpus Jxaeia. 

31 C.J. p 431 note 94. 

Obligation, held not ooaditionjea on 
negligence 

Ky.—John P. Gorman Coal Co. v. 
Louisville & N. R. Co., 281 S.W. 
487, 213 Ky. 651, 

88. N.T.—City of New York v. Bra¬ 
dy, 30 N.Y.S, 1121, 81 Hun 440, 
affirmed 46 N.E. 1122, 161 N.Y. 611 
—City of New York v. Brady, 28 
N.Y.S. 324, 77 Hun 241—City of 
New York v. Brady, 24 N.Y.S. 296, 
70 Hun 260. 


Pa.—^Morton v. Union Tract Co., 20 
Pa.Super. 325. 

89. Ky.—Bridgeford v. Burbank, 3 
Ky.L. 98. 8 Ky.Op. 872. 

Pa.—Lothrop v. Blake, 3 Pa. 483. 

31 C.J. p 431 note 97. 

Indemnity of retiring partner against 
firm debts see the C.J.S. title Part¬ 
nership § 266, also 47 C.J. p 1033 
note 24-p 1034 note 39. 

9<X Ohio.—^Donley v. Liberty Impr. 
Bank, 40 Ohio St 47. 

91. N.C.—Quickel v. Henderson, 69 

’ N.C. 286. 

31 C.J. p 431 note 1. 

92. U.S.—^U. S. V. Continental Cas¬ 
ualty Co., D.CMd., 49 F.Supp. 717. 

Miss.—^Nunnery v. Baker, 195 So. 
314, 316, 188 Miss. 596, citing Cor¬ 
pus Juris. 

31 C.J. p 431 note 2. 

83. U.S.—^U. S. V. Continental Cas¬ 
ualty Co., D.CMd., 49 F.Supp. 717. 

31 C.J. p 431 note 3. 

94- U.S.—U. S. V. Continental Cas¬ 
ualty Co., supra. 

IlL—^Daugherty v. Alliance Casualty 
Co., 271 Ill.App. 71, 80, citing 

Corpus Juris. 

Ind.—Gushard v. Moyer, 164 N.E. 
281, 92 Ind.App. 619. 

Miss.—^Nunnery v. Baker, 196 So. 
314, 316, 188 Miss. 596, citing Cor¬ 
pus Juris. 

31 C.J. p 431 note 4. 

95. Wis.—Case v. Hoffman, 72 N.W. 
390, 100 Wis. 314, vacated 74 

N.W. 220, 100 Wis. 314, reheard 76 
N.W. 945, 100 Wis. 814, 44 L.R.A. 
728. 

31 C.J. p 431 note 6. 3 
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Renewal of obligation. Where the contract of 
indemnity is of a continuing nature, it will extend 
to a renewal or extension of the original obliga¬ 
tion but where the indemnitor expressly un¬ 
dertakes to indemnify an accommodation indorser 
against his liabilit 3 " on certain notes and a single 
renewal thereof, it does not cover a second renew- 
aL97 

c. Defects in Titles, Adverse Claims, Idens, Etc. 

The determination of what defects, claims, or liens 
are covered or not covered by an indemnity contract re¬ 
lating to defects in title, adverse claims, or liens depends 
on the terms of the particular contract. 

Where the indemnity contract relates to defects 
in title, adverse claims, or liens the determination 
of what defects, claims, or liens are covered^® or 
are not covered®^ by the indemnity contract depends 
on the terms of the particular contract. An indem¬ 
nity promise given by a vendor of land against dis¬ 
turbances in possession is not broken by the mere 
existence of an outstanding right, but there must be 
an actual interruption or disturbance in the posses- 
sion.i Where, however, on a sale of land the gran¬ 
tor gives a bond to make the grantee safe and se¬ 
cure not merely in the possession of the land con¬ 
veyed, but in the title, the grantee may maintain an 
action on the bond, on the failure of title, although 
he has not been evicted,^ and although the grantee 
has conveyed a part of the land by deed of general 
warranty, he may still recover on the indemnity 
bond to the full extent to which the title is defec¬ 


tive.3 A contract to indemnify and save harmless 
from all actions to be brought for the recovery of, 
or against, the land has been held to extend to ac¬ 
tions founded on lawful claims only.^ Under a 
bond to protect the lands conveyed from levy and 
sale under a certain judgment, the indemnitor is re- 
quired to defend any suit brought to enforce the 
judgment by a sale of the lands but in order that 
a judgment or an award of arbitrators establishing 
an adverse claim of title may be conclusive against 
the indemnitor, notice of the claim must be given 
to him so that he will have an opportimity to make 
defense.® 

d. Liabilities nnder OonstructioiL Contracts 

As in other cases, the determination of what losses 
or liabilities are covered by a contract Indemnifying 
against injuries growing out of the performance of con¬ 
struction contracts depends on the terms of the par¬ 
ticular contract, and the indemnitor will not be held liable 
where the injury results from the negligence of the In¬ 
demnitee or his agents unless the contract is broad 
enough to cover such injuries. 

A class of indemnity contracts on which damag¬ 
es have been frequently recovered are those con¬ 
taining a covenant to indemnify and save harmless 
from injuries to person or property growing out of 
the performance of contracts for the construction 
of buildings or other improvements and other sim¬ 
ilar contracts, the nature and extent of the injuries 
or losses covered by such contracts depending on 
the terms and conditions of the particular contract.^ 
The damage or injury, however, must be such as 


9& Idaho.—^American Surety Co. of 
New York v. Blake, 261 P. 239, 45 
Idaho 159. 

Minn.—^Kdellty & Casualty Co, v. 
Lawlor, 66 N.W. 143, 64 Minn. 144. 

NJ .—^Trenton Banking: Co. v. Ken¬ 
nedy, 8 A.2d 232, 17 N.J.Misc. 222. 

Okl.—^Luke v. American Surety Co. 
of New York. 114 P.2d 960, 189 
Okl 220. 

97, Pa.—^Moorehead v. Duncan, 82 
Pa. 488. 

Indemnity to accommodation indors¬ 
er generally see Bills and Notes $ 
760. 

96. Ky.—Moss V. Mittel, 45 aW.2d 
821, 242 Ky. 85. 

Mass.—Leshefsky v. American Em¬ 
ployers* Ins. Co., 199 N.E. 395, 293 
Mass. 164, 103 A.L.R. 1388. 

31 C.J. p 432 note 10. 

99. Ala.—Pyle v. Pisitz, 110 So. 822, 
215 Ala. 398. 

31 C.J. p 432 note 11. 

1, Ma^—Gerrish v. Smyth, 10 Al¬ 
len 303—^Boynton v. Dalrsrmple, 16 
Pick. 147. 

a, Pa.—Anderson v. Washabaugh, 43 
Pa. 115. 

31 C.J. p 432 note 18. 


3- Pa.—^Anderson v. Washabaugh, 
supra. 

4. N.H.—-Tuft T. Hayes, 31 N.H. 138. 

N.Y.—^Luddlngton v. Pulver, 6 Wend. 
404. 

31 C.J. p 432 note 15. 

6, N.J.—^Mettlar v. Conover, Ch., 66 
A. 464. 

I 6. Mass.—^Brattle Square Church v. 
Bullard, 2 Mete. 363. 

Conclusiveness of prior adjudication 
generally see infra § 32. 

Notice to indemnitor generally see 
infra % 15. 

7. XJ.S.—U. S. Pidelity & Guaranty 
Co, V. Jones, C.CA..Tex.. 87 F.2d 
346^—^Deep Vein Coal Co. v. Chica¬ 
go & E. I. Ry. Co., aCJLInd., 71 F. 
2d 963. 

Cal.—Southern Pac. Co. v. Fellows, 
71 P.2d 76, 22 Cal.App.2d 87. 

Mass.—Bryne v. City of Gloucester, 
8 N.B.2d 170, 297 Mass. 166—Far¬ 
rell V. Eastern Bridge & Structural 
Co., 197 N.E. 68, 29l Mass. 323. 

N.Y.—Schwartz v. Merola Bros. 
Const. Corporation, 48 N.E.2d 299, 
290 N.Y. 146, affirming 34 N.Y.S. 
2d 220, 263 App.Div. 681, motion 
denied 46 N.E.2d 357, 2S9 N.Y. 766 
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I —^Dudar V. Milef Realty Corpora¬ 
tion, 180 N.E. 102, 258 N.Y. 416, 
modifying 250 N.Y.S. 898, 233 App. 
Div. 816—Evelyn Bldg. Corpora¬ 
tion V. City of New York, 178 N.E. 
771, 267 N.Y. 601, reversing 249 N. 
Y.S. 844, 282 App.Div. 797—Ameri¬ 
can Employers* Ina Co. of Boston 
Mass., V. Brandt Masomr Corpo¬ 
ration, 299 N.Y.S. 984. 262 App. 
Div. 606—^Turner Const Co. v. 
Rockwood Sprinkler Co. of Massa¬ 
chusetts, 293 N.Y.S. 661, 249 App. 
Div. 608, affirmed 11 N.B.2d 798, 
276 N.Y. 635—-First Nat Bank v. 
Bankers* Trust Co., 271 N.Y.S. 191, 
161 Misc. 233—Cavanaugh v. C. P. 
Boland Co., 268 N.Y.S. 390, 149 
Mlsc. 676. 

N.C.—Seaboard Air Line R. Co. v. 
George H. Crafts & Co., 122 S.E. 
292, 187 N.C. 561. 

Utah.—Allen v. J, G. McDonald Choc¬ 
olate Co., 218 P, 971, 61 Utah 273. 
31 C.J. p 482 note 19. 

Sffect of final payiamt to contractor 
"Vghere city paid Judgment against 
it for defects in street city*s final 
payment to street Improvement con¬ 
tractor was held not to bar city's 
claim for damage firom •coatractec'a 
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fairly falls within the terms of the contract; oth¬ 
erwise there can be no recovery therefor by the in¬ 
demnitee from the indemnitor.S So, also, the in¬ 
demnitor cannot be held liable, unless the person to 
be indemnified has become liable;^ nor can he be 
held liable to indemnify for any personal injuries 
resulting from the indemnitee’s negligence or the 
negligence of his employees,or from an increas¬ 
ed hazard caused by the indemnitee in using the 
premises in an unexpected manner,^^ unless the 
contract expressly provides for such negligence,^^ 
or is broad enough to cover injuries caused there- 

by.i3 

At railroad station. Where one doing work about 
station premises agrees to indemnify the owner for 
injuries suffered by persons thereon, the indemni¬ 


§ 13 

tor at common law is liable to a stranger lawfully 
about the premises, for an injury occasioned 
through his negligence, although the owner may al¬ 
so be liable to its invitees, to whom it owes the duty 
of reasonable care. The contract is not one of in¬ 
surance, nor is the indemnitor called on to defend 
suits brought without merit or cause, although 
founded on circumstances in connection with the 
work.^4 

I 13. -Amoimt of Liabflity or Measure of 

Damages 

a. In general 

b. Where amount expressly limited 

c. Interest 

d. Attorney’s fees, costs, and expenses 


negligence under indemnity contract. 
—C. & K. Const. Co. V. City of Bos¬ 
ton. 173 N.B. 617, 273 Mass. 280. 
Possessloii of 'building 
The fact that a building was not 
in the possession of contractors at 
the time of an accident to a person 
due to tripping on a canvas placed 
on the floor of the building by sub¬ 
contractors, but was in possession of 
the owner, will not relieve the con¬ 
tractors from liability under the 
building contract to reimburse the 
owner for a Judgment paid to the in¬ 
jured person if the negligence which 
caused the accident is attributable to 
the contractors.—^Rothschild & Co. 
for Use of Liondon Guarantee & Ac¬ 
cident Co. V. Griffiths. 214 IlLApp. 
29. 

Ooveuaut 'by Injured party not to sue 
The covenant of a person who was 
Injured in a building, due to trip¬ 
ping on a canvas placed on the floor 
by subcontractors, not to prosecute 
the contractors, while binding be¬ 
tween the parties, in no wise affected 
the liability of the contractors, if 
any, to respond in an action over for 
damages suffered by the owner due 
to payment of a Judgment in favor 
■of the Mured person.—^Rothschild & 
Co. for Use of London Guarantee & 
Accident Co. v. Griffiths, supra. 

Sn U.S.—Sinclair Prairie Oil Co. v. 

Thomley, C.C.A.Okl., 127 P.2d 128. 
Mass.—^New York Cent. & B[. R. R. 
Co. V. T. Stuart & Son Co., 157 N.B. 
545, 260 Mass. 242. 

Isr.Y.—-Semanchuck v. Fifth Ava & 
Thirty-Seventh St. Corporation, 43 
IT.B.2d 607, 290 K.Y. 412, affirming 
in part and reversing in part 85 
:N'.T.S.2d 806, 264 App.Div. 329, mo¬ 
tion granted 37 N.Y.S.2d 831, 265 
App.Div. 813, njiotion denied 44 N. 
B.2d 420, 289 N.T. 636—'Walters,v. 
Rao Blectrical BQuipment Co., 43 
N.B.2d 810, 289-N.Y. 57, modifying 
26 K.Y.S.2d 490, 261 App.Div. SOO, 


reversing 21 hr.Y.S.2d 403, 174 Misc. 
445—^Thompson-Starrett Co. v. Ot¬ 
is Blevator Co., 2 N.B.2d 35, 271 N. 
Y. 36, reversing 284 N.Y.S. 366, 246 
App.Div. 586—Di Benedetto v. Al¬ 
bert A. Lutz Co.. 26 N.Y.S.2d 872, 
261 App.Div. 1080. 

Tex.—^Head v. City of Gainesville, 
Civ.App., 264 S.W. 323. 

31 C.J. p 433 note 20. 

Injury to partner 
Member of partnership was not an 
agent or employee of partnership 
holding construction contract with 
railroad within provision saving rail¬ 
road harmless from claims for in¬ 
juries to, or death of, agents or em¬ 
ployees.—^International-Great North¬ 
ern R. Co. V. Lucas, Tex,Civ.App., 123 
S.W.2d 760, error refused, certiorari 
denied 60 S.Ct. 89, 308 U.S. 673, 84 L. 
Ed. 481—International-Great North¬ 
ern R. Co. V. Lucas, Civ.App., 70 S. 
W.2d 226, reversed on other grounds 
99 S,W.2d 297, 128 Tex. 480, opinion 
corrected 100 S.W.2d 97, 128 Tex. 480. 
9- N.Y.—French v. Vix, 37 N.B. 612, 
143 N.Y. 90, affirming 21 N.Y.S. 
1016, 2 Misa 312. 30 Abb.N.Cas. 
168. 

'Voluntary payment 
A contractor’s covenant to indemni¬ 
fy a city and hold it harmless against 
any and all claims for damages aris¬ 
ing from contractor's operations in 
constructing a sewer system had ref¬ 
erence to damages arising from legal 
liability, and. In so far as city acted 
as a mere volunteer in paying land- 
owner who took Judgment by default 
against city fbr damages to his land, 
city could not look to contractor for 
indemnity.—State ex rel. Macrl v. 
City of Bremerton, 97 P.2d 1066, 2 
Wash.2d 243. 

la U.S.—Sinclair Prairie Oil Co. v. 
Thomley. C.C.A.Okl., 127 P.2d 128 
—^U. S. V. Wallace, C.C.A.Wash., 
18 F.2d 20, alSrming, D.C., Wallace 
- V. U- S., 18 P.2d 309, 
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Cal.—^Pacific Indemnity Co. v. Cali¬ 
fornia Electric Works, 84 P.2d 313, 
29 CaLApp.2d 260, followed in 
Jacques v. Standard Oil Co. of 
California, 84 P.2d 322. 29 Cal.App. 
2d 745. 

Mass.—^New York Cent. & H. R. R. 
Co. V. T. Stuart & Son Co., 167 N. 
B. 540, 260 Mass. 242. 

N.Y.—Walters v. Rao Blectrical 
Equipment Co., 43 N.B.2d 810, 289 
N.Y. 67, modifying 26 N.Y.S.2d 490, 
261 App.Div. 900, reversing 21 N. 
Y.S.2d 403, 174 Misc. 445—Thomp- 
son-Starrett Co. v. Otis Blevator 
Co., 2 N.E.2d 36, 271 N.Y. 36, re¬ 
versing 284 N.Y.S. 365, 246 App. 
I>iv. 586—Schwartz v. Merola Bros. 
Const. Corporation, 34 N.Y.S.2d 220, 
263 App.Div. 631, motion denied 46 
N.B.2d 867, 289 N.Y. 756, affirmed 
48 N.B.2d 299, 290 N.Y. 146—Page 
V. Turner Const. Co., 28 N.Y.S.2d 
164, 262 App.Div. 858. 

91 C.J. p 433 note 22. 

IL Pa—^Pennyslvania R. Co. v. 
Roydhouse, 110 A, 277, 267 Pa. 368. 

12. U.S.—^U. S. V. Wallace, CCJL 
Wash., 18 F.2d 20, affirming, D.C., 
Wallace v. U. S., 16 F.2d 309. 

31 C.J. p 433 note 24. 

13. Cal.—Southern Pac. Co. v. Fel¬ 
lows. 71 P.2d 76, 22 CaLApp.2d 87. 

Minn.—^Northern Pac. Ry. Co. v. 
Thornton Bros. Co., 288 N.W.‘ 226, 
2Q6 Minn. 193. 

N.Y.—^Schwartz v. Merola Bros. 
Const. Corporation, 84 N.Y.S.2d 220, 
263 App.Div. 631, motion denied 46 
. N.B.2d 367, 289 N.Y. 756, affirmed 
48 N.B.2d 299. 290 N.Y. 146. 

Ohio.—Standard Accident Ins. Co. v. 
National Fire Proofing Co., 176 N. 
B. 691, 39 Ohio App. 1. 

31 C.J. p 433 note 25. 

14. Pa.—^Pennsylvania R. Co. v. 
Roydheuse, 110 A. 277, 267 Pa. 368. 

31 C.J. p 433 note 26. 



INDEMNITY 


42 C.J.S. 


§ 13 

a. In General 
The amount of the Indemnitor’s liability Is controlled 
by the terms of the contract of indemnity. Generally the 
measure of damages is the loss actually sustained or the 
amount actually paid, not including amounts which the 
indemnitee is not legally bound to pay; but where the 
contract is one to save from a legal liability or claim, the 
legal liability incurred and not the actual damage sus¬ 
tained is the measure of damages. 

The amount of an indemnitor’s liabilit}’ or the 
measure of the damages that may be recovered from 
him by the indemnitee is controlled by the terms of 
the contract of indemnity,^5 and is generally de¬ 
termined by the same rules as apply to other con- 
tracts.i® Where the terms are clear or fully ascer¬ 
tained, the contract will be strictly construed for 
the purpose of confining the amount to the precise 
terras there can be no recovery of any amount 
for losses or damages that do not come within the 
terms of the contractus As a general rule, in suits 
on ordinary contracts of indemnity, the measure of 
damages is the loss actually sustained or the amount 
actually paid,^^ and not the amount of liability in¬ 


curred but this does not include amounts which 
the indemnitee is not legally bound to pay.^^ It 
has been held that the indemnitee can recover only 
to the extent of the injury at the time suit is 
brought ;22 but on the other hand the measure of 
damages has been held to include damages down 
to the time of trial, although accruing after the 
suit was brought.^® An indemnitor who is himself 
cast as defendant in an action against the indemni¬ 
tor and the indemnitee may be liable on the indem¬ 
nity for a greater sum than that recovered against 
him.24 

Exemplary damages are not recoverable unless 
expressly provided for by the contract or by stat- 
ute.25 

Indemnity against liability. Where the contract 
is not a mere contract to indemnify and save harm¬ 
less, but a contract to save from a legal liability or 
claim, the legal liability incurred and not the ac¬ 
tual damage sustained is the measure of damage.26 


15. U.S.--U. S. Fidelity & Guaranty 
Co. V. Highway Engineering & 
Construction Co., C.C.A.Fla., 51 F. 
2d 894. certiorari denied 52 S.Ct. 
43, 284 H.S. 669. 76 L.Ed. 566— 
Skelton v. Federal Surety Co., C. 
aA,Kan., 15 P.2d 756. 

lad.—^MaJkeever v. Barker, 164 N.B. 
692. 85 Ind.App. 418. 

N.J.—^Litt V. International Fidelity 
Ins. Co., 122 A. 736, 99 NJ’.Law 265, 

OkL—Stuart v. McFadden. 43 P.2d 
131, 171 Okl. 401. 

Pa.—Cambria Title, Savings & Trust 
Co. V, Barron, 141 A. 846, 293 Pa. 
116. 

Tex.—Miller v. Bush, Civ.App., 42 S. 
W.2d 156—^Hunt County v. White, 
Civ.App., 285 S.W. 663. 

31 aj. p 434 note 31. 

Scope and extent of liability on im¬ 
plied contracts see infra $24, 

Amon&t deftexmlnable at trial 

TJ.S.—^Luckenback S. S. Co. v. Ruddy 
Fumigant Co., D.C.Wash., 11 F. 
Supp. 390. 

16. Cal.—Weaver v. Grunbaum, 87 
P.2d 406, 31 Cal.App.2d 42. 

17. Or.—Reid v. Stanley, 124 P. 646, 
62 Or. 161. 

31 C.J. p 434 note 32. 

18. Colo.—^Fidelity & Deposit Co. of 
Maryland v. Hershey, 25 P.2d 178, 
93 Colo. 215. 

La.—Globe Indemnity Co. v. Estrade, 
App., 180 So. 189, rehearing refused 
180 So. 838. 

OkL—Lehr v. Melton, 44 P.2d 111, 
172 OkL 160. 

31 CJ*. p 434 note 33. 

16. Ky.—Bank of Blaine v. Han- 
shaw, 76 S.W.2d 529, 255 Ky. 825. 

La.—Wyche v. Chadic^ 137- So. 654, 
18 La.App. 557. 


Mo.—Missouri Dist. Telegraph Co. v. 
Southwestern Bell Telephone Co., 
93 S.W.2d 19. 338 Mo. 692. 

N.X—^Westville Land Co. v. Handle, 
171 A. 520. 112 N.J.Law 447. 

N.C.—^Markham v. Duke Land & Im¬ 
provement Co., 158 S.E. 862, 201 
N.C. 117. 

Tenn.—Crump & Trezevant v. Conti¬ 
nental Casualty Co.. 55 S.W.2d 762, 
165 Tenn. 473. 

Tex.—^Kramer v. Linz, Civ.App., 73 
S.W.2d 648, 660, quoting Corpus 
Juzio. 

3l C.J. p 434 note 34. 

AmouzLt paid ou reasonable oompro- 
mise or settlement 
U.S.—^Kokusai Kisen Kabushiki Kai- 
sha V. Columbia Stevedoring Co., 
D.C.N.T., 28 F.Supp. 403, affirmed, 
C.C.A., 100 F.2d 1016. 

La.—^New Orleans Great Northern 
R. Co. V, S. T. Alcus & Co., 105 So. 
91, 159 La. 36. 

Computation of loss 

(1) Agreement to “sustain one 
from loss” in business means net 
loss after deducting profits from 
losses.—Richards v. F. C. Matthews 
& Co., 239 N.W. “SSI, 256 Mich. 159. 

C2) In suit on contract indemnify¬ 
ing subscriber against loss of 
amount invested in stock, dividends 
received by subscriber must be con¬ 
sidered in determining whether he 
sustained loss, and, if so, amount 
thereol—^Kramer v. Linz, Tex.Civ. 
App., 73 S.W.2d 648. 

(3) Where plaintiff liquidated its 
entire indebtedness to a surety com¬ 
pany, including a sum for which de¬ 
fendants agreed to indemnify plain¬ 
tiff if plaintiff was called on to make 
payment, by payment of a smaller 
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amount, plaintiff could not recover 
full amount named in indemnity 
agreement but would be limited to a 
proportionate amount thereof the 
amount to be computed on ratio ex¬ 
isting between amount actually paid 
to surety company and amount owed. 
—^Maxwell Underwriters v. Zimmer¬ 
man, 3 N.W.2d 852, 301 Mich. 486. 

(4) Damages for breach of cove¬ 
nant to save harmless against forced 
payment of more than assumed in¬ 
debtedness is difference between val¬ 
ue of property sold under foreclo¬ 
sure and assumed indebtedness, plus 
interest, not exceeding penalty.— 
Moss V. Mittel. 46 S.W.2d 821, 242 
Ky. 85. 

20. U.S.—In re Lathrop, Haskins & 
Co., ’216 F. 102, 1'32 C.C.A. 346, ap¬ 
peal dismissed 35 S.Ct. 201, 235 U. 
S. 684, <59 L.Ed. 4'2'8. 

N.T.—Bemmey v. Van de Carr, 163 
N.T.S. 724, 177 App.Dlv. 237. 

31 C.J. p 434 note 35. 

21. N.T.—^Rosco Trading Co., Inc. v. 
W. M, Pringle & Co., Ina, r82 N. 
Y.S. 290, 111 Mlsc. 605. 

31 C.J. p *434 note 36. 

22. U.S.—^Wicker v. Hoppock, Ill., 6 
Wall. 94, 18 L.Bd. 762—In re H. L. 
Herbert & Co., C.CA.N.T., 262 P. 
68 ' 2 . 

23. N.H.—Child v. Eureka Powder 
Works, 44 N.H. 354. 

Vt.—Spear v. Stacy, 26 Vt. 6L 
■SI C.J. p 434 note 38. 

24. La.—Monetti v. Standard Oil 
Oo., App., 195 So. 89. 

25. Iowa.—Constantine v. Rowland, 
124 N.W: 189, 147 Iowa 142. 

26. U.S.—State-Planters* Bank & 
Trust Co. v. First Nat. Bank, C.C. 



42 C.J.S. 


INDEMNITY 


§ 13 


Mitigation of damages. The indemnitee should 
exercise proper care to minimize the amount of his 
damages but whether he should violate other 
contracts in order to do so is to be determined by 
the test as to whether or not a reasonably prudent 
and diligent person would take such a course.^® 

b. Where Amomit Expressly Limited 

The Indemnitee may recover only up to, but not ex¬ 
ceeding, the amount specified in a contract of indemnity 
expressly limiting the amount of the indemnitor’s liabil¬ 
ity, and only to the extent of the loss actually sustained. 

Where the contract of indemnity expressly lim¬ 
its the amount of the indemnitor’s liability, the in¬ 
demnitee may recover only up to, but not exceed¬ 
ing, the amount specified and this rule applies, 
although the contract purports to indemnify the 
promisee against any loss or damage he may sus- 
tain.30 Unless there is something to show that 
the amount named was intended as liquidated dam¬ 
ages, however, it fixes only the maximum amount 
of recovery, and the indemnitee may recover, not 
the full amount specified if the damages are less, 
but only the loss actually sustained and this rule 
applies where the amount of the indemnitor’s ob¬ 
ligation is evidenced by a note for the payment of 
an express amount.^^ 

c. Interest 

The indemnitee is generally entitled to recover In¬ 
terest on the amount which he has been compelled to 
pay. 

As a general rule an indemnitee who has been 


compelled to pay a debt or liability against which 
he is indemnified is entitled to recover interest on 
the amount paid,^^ from the time of payment^^ or, 
as it has been held, from the date of the judgment 
against him,35 from the time the loss was definitely 
settled,35 or from judicial demand.37 This rule has 
been held to apply, although no interest is claimed 
in the declaration on the contract of indemnity, the 
general rule being that, where the law gives inter¬ 
est as a matter of course, a special count for in¬ 
terest is unnecessary.33 Interest may be recovered, 
even though the effect is to increase the amount of 
recovery beyond that mentioned as the penal sum 
or fixed as the limit in the bond or contract of in¬ 
demnity ;39 but it has been held that the indemnitee 
is not entitled to interest accruing on the original 
obligation where the contract of indemnity does 
not include such item;^® and that, where the con¬ 
tract expressly provides for the payment of speci¬ 
fied interest, which has been paid, further interest 
cannot be recovered.^^ 

Interest on advances. Where, under the provi¬ 
sions of the indemnity contract, the indemnitee 
makes advances in reference to the matter indem¬ 
nified, he is entitled to interest on such advances 
from the time they are made,^3 unless the right to 
such interest is waived.^3 

(L Attorney’s Fees, Costs, and Expenses 

Generally the indemnitee Is entitled to recover rea¬ 
sonable attorney’s fees and reasonable and proper legal 
costs and expenses which he is compelled to pay as a 


A.Va., 76 F.2d 527, 632, quoting 
Corpus Juris, and certiorari denied 
65 S.Ct. 323, '295 U.S. 764, 79 L. 
Ed. 1706. 

Mo.—^Moberly v. Leonard, 99 S.W.2d 
6S, 63, 339 Mo. 791, quoting Corpus 
Juris, 

N.J.—Westville Land Co. v. Handle, 
171 A. 520, 112 N.J.Law 447. 

3l C.J, p 43o note 41. 

27 . U.S.—Columbia Casualty Co. v. 
Tibma, C.C.A.Ind., 63 P.2d 638, cer¬ 
tiorari denied 64 S.Ct 51, 290 U.S. 
683, 78 L.Ed. 651. 

Oku—^National Surety Co. v. Runge, 
162 S.E. 867, 44 Ga.App. -697. 

Minn.—^Northern Welding Co. v. Jor¬ 
dan, 184 N.W. 39, 160 Minn. 12. 

28 . Minn.—^N'ortbem Welding Co. v. 
Jordan, 184 N.W. *39, 160 Minn. 12. 

29 . Tex.—^Jackson v. Steffens, Civ. 
App., 82 S.W. 862. 

31 C.J. p 435 note 44. 

8a Iowa.—^Hall v. Stewart 12 N.W. 

741, 58 Iowa 681, 

81 C.J. p 435 note 44. 

Apportionmeiit aauong several in- 
denmitors 

Pa.—^Rodgers v. Tranter, 167 A, 481, 


110 Pa.Super. 84, supplemented 167 ^ 
A. 900, 110 Pa.Super. 84. 

31. Pa.—Johnson v. Coffee, 1 Ashm. 
96. 

Tex.—^Jackson v. Steffens, Clv.App., 
32 S.W. 882. 

32. Cal—Perandez v. Tormey, 53 P. 
119, 121 CaL 616. 

Tex.—^McKinley v. Davidson, Civ. 

App., 146 S.W. 676. 

31 C.J. p 435 note 47. 

33. La.—^Wyche v. Chadick, 137 So. 
564, 18 La.App. 667. 

Wash.—^National Bank of Tacoma v. 
.^tna Casualty & Surety Co., 296 
P. 831, 161 Wash. 239. 

31 C.J. p 435 note 48. 

34. Ind.—^Keesling v. Frazier, 21 N. 
E. 662, 119 Ind. 185. 

31 C.J. p 435 note 49. 

35. Mich.—Owoaso v. Barber As¬ 
phalt Pav. Co., 158 N.W. 230, 192 
Mich. 12'2. 

31 C.J. p 436 note 50. 

3a Pa.—In re Dayton’s Bstatet, 90 
Pa.Super. 463. 

37- La.—^Wyche v. Chadick, 137 So. 
554, 18 La.App. 557. 
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sa S.C.—Sims V. Goudelock, 41 S.C. 
L. 23. 

39. N.Y.—Lyon v. Clark, 8 N.T. 148, 
affirming 1 E.D.Smith 250. 

31 C.J. p 435 note 52. 

4a bkl.—Lehr v. Melton, 44 P.2d 
111, 172 Okl. 160. 

Wash.—Great Northern Ry. Co. v. 
Washington Electric Co., 86 P.2d 
208, 197 Wash. 627. 

31 C.J. p 435 note 53. 

41 . Pa.—^Union Safe Deposit Bank 
V. Nichter, 73 A 658, 224 Pa. 227. 

42. Mich.—Union Trust Co. v. Pres¬ 
ton Nat Bank, 107 N.W. 1109, 144 
Mich. 106. 

Tex.—Parsons v. Parsons, Oom.App., 
284 S.W. 983, 935, citing Corpus 
Juris, and affirming, Civ.App., 275 
S.W. 200. 

31 O.J. p 43*5 note 55. 

4a Mich.—Union Trust Co. v. Pres¬ 
ton Nat Bank, 107 N.W. 1109, 144 
Mich. 106. 

Tex.—^Parsons v. Parsons, Com.App., 
284 S.W. 933, 935, citing Corpud 
Juris, and affirming, Civ.App., 275 
S.W. 200. 

31 C.J. p 436 note 56. 
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result of suits In reference to the matter against which 
he is Indemnified, provided he acts in good faith and 
with due diligence in prosecuting or defending such 
suits. 

As a general rule an indemnitee is entitled to re¬ 
cover, as a part of the damages, reasonable attor¬ 
ney’s fees,44 and reasonable and proper legal costs 
and expenses,^® which he is compelled to pay as a 
result of suits by or against him in reference to the 
matter against which he is indemnified, provided 
that under all the circumstances of the case he acts 


in good faith and with due diligence in prosecuting 
or defending such suits.^® This rule is especially 
applicable where the indemnitor is notified and giv¬ 
en an opportunity to contest the adverse litigation 
but fails or refuses to do so;^^ or where the em¬ 
ployment of counsel is with the knowledge of the 
indemnitor.^ ^ Where the contract of indemnity ex¬ 
pressly includes attorney’s fees and legal costs, in 
the matter indemnified, the extent to which the in¬ 
demnitee is entitled to recover such fees and costs 
depends on the terms of the particular contract 


<44. U.S—Kaercher v. Citizens* Nat. 
Bank of Ortonville, C.C.A.Minn.. 67 
F.2d 58—^Hooker v. New Amster¬ 
dam Casualty Co.. D.C.Ky., 33 F. 
Supp. 672, 675, citingr Corpus Jiu 
ziB. 

Conn.--Calamita v. De Ponte, 187 A. 
123, 132, 122 Conn. 20, citing Cor¬ 
pus Jtiris. 

Ind.—Employers* Liability Assur. 
Corporation v. Citizens’ Nat. Bank 
of Peru, 151 N.B 396, 399, 85 Ind. 
App. 169, quoting Oozpru Juris. 

Ky.—Fidelity & Casualty Co. of New ! 
York V. Mauney, 116 S.W.2d 960. 
273 Ky. 400. 

La.—Fidelity & Casualty Co. of New 
York V. Bisso, 153 So. 19, 179 La. 
•&6 —^New Orleans Great Northern 
B. Co. V. S. T. Alcus & Co., 105 
So. 91, 159 La. 36. 

Mass.—Hartford Accident & Indem¬ 
nity Co. V. Casassa, 16 N.E.3d 860. 
301 Mass. 246. 

N.Y.—^In re Campbell’s Estate, 27 
N.Y.S.2d 881, 176 Misc. 648. 

Pa.—Inland Bonding Co. v. Kauf- 
mann, 27 Pa.Dist. & Co. 67, 16 
Wash-Co. 168. 

S.O—^U. S. Fidelity & Guaranty Co. 
V. Garrett, 152 S.B. 772, 156 S.C. 
132. 

Tenn.—Gibson County Bank v. 

Shatz, 12 Tenn.App. 381. 

Tex.—Southwest Nat. Bank v. Em¬ 
ployers’ Indemnity Corporation, 
CoiruApp., 12 S.W.2d 189, reversing 
Employers’ Indemnity Corporation 
V. Southwest Nat. Bank, Civ.App., 
*299 S.W. 676—Sigmond Rothschild 
Co. V. Moore, Civ.App., 166 S.W.2d 
744, error refused—Girard Fire & 
Marine Ins. Co. v. Koenigsberg, 
Civ.App.. 65 S.W.2d 783—American 
Surety Co. of New York v. Wm. 
Cameron & Co., Civ.App., 35 S. 
*W.2d 217, 220, quoting Corpus Jn- 
Tt» —U. S. Fidelity & Guaranty Co. 

V. Paulk, Clv.App., 16 S.W.3d 100 
—^Eller V. Erwin, Civ.App., 265 S. 

W, 695. 

Wash.—Abrahamson v. Burnett, 290 
P. 228, 230, 167 Wash. 668, citing 

Corpus J^nris. 

Wis.—Fidelity & Casualty Co. of 
New York v. Johnson, 208 N.W. 
791, 190 Wis. 199. 

31 CJ. p 436 note 57. 


Held no waiver of right 
La.—^^tna Casualty & Surety Co. v. 
Palmer, IST So. 545, 18 La.App. 
14‘2. 

45. U.S.—^Kokusai Kisen Kabushiki 
Kaisha v. Columbia Stevedoring 
Co., D.C.N.Y.. 23 P.Supp. 403, af¬ 
firmed. C.C.A.. 100 F.2d 1016— 

Hooker v. New Amsterdam Casual¬ 
ty Co., D.C.Ky., 33 F.Supp. 672, 
675, citing Corpus Juris. 

Ind.—Employers’ Liability Assur. 
Corporation v. Citizens’ Nat. Bank 
of Peru, 151 N.B. 396, 399, 85 Ind. 
App. 169, quoting Corpus Juris. 
Ky.—Fidelity & Casualty Co. of New 
York V. Mauney, 116 S.W.2d 960, 
272 Ky. 400—Weil v. B. B. Buffa- 
loe & Co., 65 S.W.2d 704, 251 Ky. 
673. 

L*a.—^New Orleans Great Northern R. 
Co. V, S. T. Alcus & Co., 105 So. 
91, 159 La. 36. 

Mass.—^Hartford Accident & Indem¬ 
nity Co. V. Casassa, 16 N.E.2d 860, 
301 Mass. 246. 

N.Y.—City of New York, 288 N.Y.S. 

1012, 159 Mlsa 706. 

Pa.—^American Surety Co. of New 
York V. McSpadden, 86 Pa.Super. 
316—Parsons Trading Co, v. Bo¬ 
han, 19 Pa.Dist. & Qo. 256, 47 York 
Leg.Rec. 14'2, eiffirmed 167 A. 310, 
312 Pa. 464. 

Tex.—^Employers’ Indemnity Corpo¬ 
ration V. Southwest Nat Bank, 
Civ.App., 299 S.W. 676, 678, citing 
Corpus JuriSs and reversed on oth¬ 
er grounds Southwest Nat Bank 
V. Employers’ Indemnity Corpora¬ 
tion, Com.App., 12 S.W.2d 189— 
Eller V. Erwin, Civ.App., 265 S.W. 
595. 

Va.—Commonwefdth Public Service 
Corporation v. Town of Bluefleld, 
187 S,E. 531, 167 Va. 82. 

Wis.—Fidelity & Casualty Co. of 
New York v. Johnson, 208 N.W. 
791, 190 Wis. 199. 

31 C.J. p 436 note 58. 

Attempts to avoid or miaimlze Ua- 
biUty 

Plaintiff went ball on M at request 
of defendants. M defaulted and the 
state secured judgment against 
plamtiff as surety on the bail bond, 
who sued defendant on his Indemni¬ 
ty. It was held that plaintiff was 
entitled to recover the sum agreed 
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to be paid the bond as well as rea¬ 
sonable expenses incurred in at¬ 
tempting to avoid or minimize lia¬ 
bility, for example, in contesting lia¬ 
bility or attempting to secure the 
apprehension of M, in so far as he 
acted reasonably prudent—Calamita 
V. Be Ponte, 187 A. 129, 132, 122 
Conn. 20, citing Corpus Juris. 

4& Conn.—Calamita v. Be Ponte, 
supra, citing Corpus Juris. 

Pa.—^Parsons Trading Company v. 
Bohan, 19 PcuBist & Co. '2*56, 47 
York Leg.Rec. 142, affirmed 167 A. 
310, 312 Pa. 464. 

Tex.—^American Surety Co. of New 
York V. Wm. Cameron & Co., Civ. 
App., 35 S.W.2d 217, 220, quoting 
Corpus Juris. 

31 C.J. p 436 note 59. 

47. Ky.—^Fidelity & Casualty Co. of 
New York v. Mauney, 116 S.W.2d 
960, 962, 273 Ky. 400, quoting Cor- 
pus Juris. 

Tex.—^American Surety Co. of New 
York V. Wm. Cameron & Co., Civ. 
App., 35 S.W.2d 217, 220, quoting 
Corpus Juris. 

31 C.J. p 436 note 60. 

4& Ky.—^Fidelity & Casualty Co. of 
New York v. Mauney, 116 S.W.*2d 
960, 962, 372 Ky. 400, quoting Cor¬ 
pus Juris. 

31 aj. p 436 note 61. 

43. Ariz.—J. B. Halstead Lumber 
Co. V. Hartford Accident & Indem¬ 
nity Co., 298 P. 925, 38 Ariz. <228. 
Ind.—Employers’ Liability Assur. 
Corporation v. Citizens’ Nat Bank 
of Peru, 151 N.E. 396, 399, 85 Ind. 
App. 169, quoting Corpus Juris. 
Wash.—^Abrahamson v. Burnett, 290 
P. 228, 157 Wash. 668. 

31 O.J. p 486 note 62. 

Bmployment of counsel by iudeauQi- 
tor 

A surety who has procured indem¬ 
nity against all expenses, including 
costs and counsel fees, by reason of 
his suretyship, may recover from the 
indemnitor counsel fees in defending 
an action on the bond, where he had 
reasonable cause to believe that ex¬ 
penditure was necessary, although 
the principal on the bond had em¬ 
ployed competent coimseL 
Ky.—Fidelity & Casualty Co. of New 
York V. Mauney, 116 B.W,2d 969, 
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and it has been held that, where the contract ex¬ 
pressly indemnifies a person against the costs and 
expenses incident to a certain act or arising from 
a certain claim, it extends to the costs and expens¬ 
es of defending groundless suits.®® 

Fees, costs, cmd expenses not recoverable. An in¬ 
demnitee cannot recover against the indemnitor for 
counsel fees or costs which have been unnecessarily 
and unreasonably incurred and voluntarily paid by 
him,®l such as fees and costs incurred in an improp¬ 
er resistance of a demand to which there is no de¬ 
fense,or in defending a suit for damages caused 
by the indemnitee^s own negligence^S or wrongful 
acts,®^ or in defending a suit occasioned by a liird 
person and not growing out of the matter indem¬ 
nified.®® The indemnitee cannot recover for other 
fees, costs, or expenses which cannot be construed 
to be within the express or implied terms of the 
contract of indemnity,®® such as extraordinary or 
unnecessary charges incurred for the safety of the 
indemnitee,®7 charges for his personal services,®® 
attorney’s fees incurred in suing on the indemnity 
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contract,®® or costs and attorney’s fees incurred 
by the indemnitee in compromising, contrary to his 
agreement with the indemnitor, a suit on the indem¬ 
nity bond which the indemnitor was defending.®® 
Where the indemnitee prevails in the action against 
him on his bond on the ground that he is not liable 
thereon because of a misrepresentation in the con¬ 
tract for which the indemnitee’s bond was given, 
the motive or consideration for furnishing the in-^ 
demnity falls, and with it the contract of indemnity, 
hence attorney’s fees for defending the suit by the 
obligee on the bond are not recoverable,®^ 

On appeal. The costs of an appeal, including at¬ 
torney’s fees are not chargeable to the indemnitor®2 
unless the indemnitor encourages or consents to a 
continuation of the defense by appeal from a judg¬ 
ment against the indemnitee, or on the whole case 
such a course appears palpably to be to his advan¬ 
tage ;®® but it has been held that, if the indemnitee 
acts in good faith in prosecuting the appeal, the in¬ 
demnitor is liable to him for the legal or court costs 
I incurred on the appeal.®^ 


962, '273 Ky. 400, Quotinsr Oozpns 
Jtirltf. 

Neb.—^Banker's Surety Co. v. Cross, 
158 N.W. 467, 100 Neb. 98. 

Tex.—^U. S. B^delity & Guaranty Co. 
V. Paulk, Civ.App., 15 S.W.2d 100— 
Employers’ Indemnity Corporation 
V. Southwest Nat. Bank, Civ.App., 
299 S.W. 676, reversed on other 
irrounds Southwest Nat. Bank v. 
Employers’ Indemnity Corporation, 
Com.App., 12 S.W.2d 189. 
Seasonable amotmt implied 
Where contract Indemnlfyingr 
against attorney’s fees does not ex¬ 
pressly state amount, law raises 
promise to pay reasonable amount, 
and not amount paid attorney.—Gi¬ 
rard Fire & Marine Ins. Co. v. Koe- 
nigsberg, Tex.Civ.App., 65 S.W.2d 
783. 

Fees aotnally paid 

Only way actual payment of at¬ 
torney’s fees by indemnitee can be 
attacked by indemnitors is through 
plea and proof of bad faith in pay¬ 
ment.—J. D. Halstead Lumber Co. v. 
Hartford Accident & Indemnity Co., 
298 P. 925, 38 Ariz. 228. 

5a Ala.—^Kilgore v. Union Indem¬ 
nity Co., 132 So. 901, 902, 222 Ala. 
375, citing Oozpiui Juris. 

Pa.—^American Surety Co. of New 
York v. MeSpadden, 86 Pa.Super. 
316. 

S.C.—^U. S. Fidelity & Guaranty Oo. 
V. Garrett. 162 S.H. 772, 156 S.C 
132. 

Wis.—Fidelity & Casualty Co. of 
New York v. Johnson, 208 N.W. 
791, 190 Wis. 199. 

31 C.J^ p ^37 note 63. 

61. Cal.—^Byron Jackson Co. v. 


Woods, 107 P.2d 639, 41 CaLApp.2d 
777. 

Colo.—^Fidelity & Deposit Co. of 
Maryland v. Hershey, 25 P.2d 178, 
93 Colo. 215. 

31 C.J. p 437 note 64. 

52. N.Y.—Peo. v. Esopus, 74 N.Y. 
310, 7 N.Y.Wky.Dig. 303, affirming 
10 Hun 561, 4 N.Y.Wkly.Dig. 447. 

Va.—Tate v. Tate, 75 Va. 5'22. 

31 C.J. p 437 note 65. 

53. Ky.—King Constr. Co. v. Mary 
Helen Coal Corp., 239 S.W. 799, 194 
Ky. 435. 

31 CJ. p 437 note 66. 

54. Cal.—Byron Jackson Co. v. 

Woods, 107 P.2d 639, 643, 41 Cal, 
Aj;>p.2d 777, citing Corpus Jnads. 

55. Cal.—^Byron Jackson Co. v. 
Woods, supra, citing Corpus JUr 
ris. 

Colo.—^Fidelity & Deposit Co. of 
Maryland v. Hershey, 25 P.2d 178, 
93 Colo. 215. 

N.H.—Richards v. WhitUe, 16 N.H 
259. 

31 C.J, p 437 note 67. 

5 a U.S.—U. S. Fidelity & Guaranty 
Co. V. Highway Engineering & 
Construction Co., C.C.A.Fla, 51 F. 
2 d >894, certiorari denied 52 S.Ct 
43, 284 U.S. 669, 76 L.Bd. 566. 

La—^Minden Presbyterian Church v. 

Lambert, 120 So. 61, 167 La. 712. 
Tex.—Rublee v. Stevenson, Clv.App„ 
161 S.W.2d 5‘28—Miller v. Bush. 
Civ.App., 42' S.W.2d 166—Thomas 
V. Reynolds, Civ:App., 294 S.W. 
268. 

Wis.—^Richard Pick & Heller Co. v. 
International SujJply Co., 232 N.W. 
531, 202 Wis. 584. 

31 C.J. p 487 note 68. 
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57. Ohio.—^Magmider v. McCandlis, 

3 Ohio Dec., Reprint, 269, 5 Wkly. 
L.Gaz. 188. 

5& N.Y.—^Beekman v. Van Dolsen, 
24 N.Y.S. 414, 70 Hun 288. 

59. La—Fidelity & Casualty Co. of 
New York v. Bisso, 153 So. 19, 179 
La 56—Minden Presbyterian 

-Church V. Lambert, 120 So. 61, 167 
La 71*2. 

Tex.—Southwest Nat Bank v. Em¬ 
ployers’ Indemnity Corporation, 
Com.App., 12 S.W.2d 189, reversing 
Employers’ Indemnity Corporation 
y. Southwest Nat Bank, Civ.App., 
299 S.W. 676—^Miller v. Bush, Civ. 
App., 42 S.W.2d 166. 

50. La—Globe Indemnity Co. v. Bs- 
trade, App., 180 So. 189, rehearing 
refused 180 So. 838. 

51. La—^Police Jury of Parish of 
Terrebonne v. U. S. Fidelity & 
Guaranty Co. of Baltimore, Md., 
130 So. 344, 171 La 244. 

09. N.Y.—^Turner Const Co. t. 

Rockwood Sprinkler Co. of Massa¬ 
chusetts, 293 N.Y.S. 551, .249 App. 
Div. 508, affirmed 11 N.E.2d 793, 
276 N.Y. 636. 

81 C.J. p 437 note 71. 

63. La—^Fidelity & Casualty Co. of 
New York v. Bisso, 158 So. 19, 179 
La 56. 

31 C.J. p 437 note 71. 

04. Ky.—^Brandt v. Donnelly, 21 S. 

W. 534, 94 Ky. 129, 14 Ky.L. 819. 
tia—iBtna Casualty & Surety Co. v. 
Palmer, r37 So. 545, 18 LaApp. 
14*2. 

Costs of appeal 

Where building subcontractor 
agreed in subcontract to indemnify 
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§ 14 . -Accrual of Liability 

a. In general 

b. Indemnity against liability 

c. Indemnity against loss or damage 

d. Contract to pay or perform 

a. In General 

An indemnitor's liability accrues when under the 
terms of the contract the covenant of indemnity Is 
broken. 

An indemnitor’s liability to the indemnitee ac¬ 
crues when, under the terms and conditions of the 
particular contract, the covenant of indemnity is 
broken,and it may be stated generally that there 
is a breach of the covenant and the indemnitee’s 
right of recovery accrues as soon as he has suffered 
the loss or damage against which he was to be 
saved harmless, or the liability against which he 
was to be protected has become fixed and abso¬ 
lute,and until such time there can be no recovery 

against the indemnitor.^7 


b. Indemnity against Liability 

(1) In general 

(2) Indemnity against judgment 
(1) In General 

The cause of action on a contract of indemnity 
against liability is complete as soon as the liability of the 
indemnitee has become fixed, as on the recovery of a 
Judgment against him, even though he has sustained no 
actual loss or has not paid the judgment. 

Where the indemnity is against liability, the cause 
of action is complete and the indemnitee may re¬ 
cover on the contract as soon as his liability has be¬ 
come fixed and established, even though he has sus¬ 
tained no actual loss or damage at the time he seeks 
to recover.®* Thus, under such a contract, a cause 
of action accrues to the indemnitee on the recovery 
of a judgment against him, and he may recover 
from the idemnitor without proof of payment of the 
judgment.®® 


owner of premises against damages 
due to subcontractor's operations on 
Job and owner became liable for in¬ 
juries to subcontractor's employee 
because of subcontractor's violation 
of safety order and injured employee 
secured judgment against owner, 
owner's liability insurer after pay¬ 
ing Judgment against owner could 
recover for costs of appeal in em¬ 
ployee’s injury case, where such in¬ 
surer served demand that subcon¬ 
tractor either pay the Judgment or 
prosecute an appeal and subcontrac¬ 
tor declined to do either, and owner's 
interpleading of general contractor 
in the injury case by cross-com¬ 
plaint which was dismissed, the de¬ 
termination being affirmed on appeal, 
was not shown to be result of bad 
faith or bad Judgment on owner’s 
part.—Hartford Accident & Indemni¬ 
ty Co. V. Worden-Alien Co., 297 N.W. 
436, 238 Wia 124. 

65b U.S.—^Le Sueur v. Manufactur¬ 
ers' Finance Co., C.C.A.Tenn., 285 
F. 490, certiorari denied 43 S.Ct 
432, 261 U.S. 631, 67 L.Ed. 831— 
Palumbo v. Union Indemnity Co., 
D.C.Mass., 19 F.Supp. 418. 

Ala.—^King v. Capitol Amusement 
Co., 130 So. 799, 800, 222 Ala. ai'5, 
Ciuoting'Corpus Juris. 

Cal.—^Weaver v. Grunbaum, 87 P.2d 
406, 31 Cal.App.2d 42. 

Mont—Cook V. Galen, 272 P. 250, 
83 Mont 334. 

Pa.—^Flrst Nat Bank v. Walker, 137 
A. 257, 289 Pa. 252—Central Trust 
& Savings Co. v. Henry Elraan 
Furniture Co., 65 Pa. Super. 339. 
Tex.—rArohibald v. Bruck, Civ.App., 
264 S.W. 500. 

Utah.—^Kennedy v. Griffith, 95 P.2d 
753, 98 Utah 183. 

81 O.J. p 438 note 74. 


Accrual of liability on implied con¬ 
tracts see infra § 25. 

Nature of obligation see supra § 2. 

Notice to indemnitor see infra S 15. 

BCaturity of mdemnity note h^d. not 
accelerated 

Pa.—Gin ter v. Bloser, 47 Pa-Dist & 
Co. 660. 

68. Ala.—^iCing v. Capitol Amuse¬ 
ment Co., 130 So. 799, 800, 222 Ala. 
115, quoting Corpus Jtixls. 

Idaho.—Caldwell v, McKenna, 33 P. 
2d 366, 368, 54 Idaho 55'2, quoting 
Cbrpus juris. 

Mo.—^Moberly v. Leonard, 99 S.W.2d 
58, 63, 339 Mo. 791, quoting Corpus 
Juris. 

87- U.S.—Howell v. Commissioner 
of Internal Revenue, C.C.A., 69 F. 
2d 447, certiorari denied Howell v. 
Helvering, 54 S.Ct 864, 293 U.S. 
654, 78 LuEd. 1503. 

Conn.—^McPheters v. Loomis, 7 A. 3d 
437, 125 Conn. 626. 

Idaho.—Caldwell v. McKenna, 33 P. 
2d 366, 368, 64 Idaho '552, quoting 
Corpus Juris. 

Iowa.—^Duke v. Tyler, 230 N.W. 819, 
209 Iowa 1345. 

31 C.J. p 438 note 76. 

€8b U.S.—^Michel v. American Fire 
& Casualty Co., C.C,A.Fla., 83 F. 
^d 583, 586, citing Corpus Juris— 
State-Planters’ Bank & Trust Co. 
V. First Nat Bank, C,C.A.Va., 76 
F.2d 527, 532, quoting Corpus Ju¬ 
ris, and certiorari denied 66 S.Ct 
923, 295 U.S. 764, 79 L.Bd. 1706— 
In re Dailey, D.C.N.J,, 19 P.2d 95— 
Warner v, Kerrville Bus Co., D.C. 
Tex., 2 F.Supp. 279, 280, citing 
Corpus Juris. 

Ala,—^King v. Capitol Amusement 
Co., 130 So. 799, 800, 232 Ala. 115, 
citing Corpus Jturis. 

588 


Cal.—^Easton v. Boston Inv. Co., 196 
P. 796, 51 CaLApp. 246. 

Conn.—Calamlta v. De Ponte. 187 A. 
129, 130, 122 Conn. 20. citing Cor¬ 
pus Juris. 

Del.—Tidewater Coal Exchange v. 
American Surety Co.. 143 A. 34, 4 
W.W.Harr. 41. 

La.—^Abadie v. Gluck’s Restaurant 
Corporation, 121 So. 767, 168 La. 241 
—First Nat Bank v. Hudson Const 
Co., 100 So. 451, 156 La. 352. 

Miss.—Dickson v. U. S. Fidelity & 
Guaranty Co., 117 So. 245, 150 
Miss. 864. 

Mo.—^Moberly v. Leonard, 99 S.W.2d 
58, 63, 339 Mo. 791, quoting Cor¬ 
pus Juris—^Pickering v. Hartsock, 
287 S.W. 819, 822, 221 Mo.App. 868, 
quoting Corpus Juris. 

N.J.—^Litt V. International Fidelity 
Ins. Co., 122 A. 736, 99 N.J.Law 265. 

N.Y.—755 Seventh Ave. Corporation 
V. Carroll, 194 N.R 69. 266 N.T. 
157, reversing 756 Seventh Ave 
Corporation v. Edrington, 271 N. 
T.S. 996, 241 App.Div. 862—In re 
National Surety Co., 29 N.Y.S.2d 
1011, affirmed 26 N.Y.S.2d 509, 261 
App.Div. 811, affirmed 36 N.B.2d 
463, 286 N.Y. 611, certiorari denied 
Stevens v. Sinclair Refining Co., 62 
S.Ct 632, 315 U.S. 804, 86 L.Bd. 
1203. 

N.C.—Boney v. Central Mut Ins. Co. 
of Chicago, 196 S.B. 837, 839, 213 
N.C. 470, citing Corpus Juris. 

N.D.—Jones v. Grady, 266 N.W, 889, 
66 N.D, 479. 

31 C.J. p 438 note 77. 

69- U.S.—Warner v. Kerrville Bus 
Co., D.C.Tex., 2 F.Supp. 279, 280. 
citing Corpus Juris. 

Ala.—^King v. Capitol Amusement 
Co., 130 So. 799, 800, 222 Ala. 116, 
qiting corpus Juris. 
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(2) Indemnity against Judgment 
The indemnitee’s cause of action on a covenant of 
indemnity against the recovery of a Judgment in a par¬ 
ticular matter accrues on the recovery of such a Judg¬ 
ment aJthough it has not been paid; and a Judgment by 
default or by consent may be sufficient to warrant re¬ 
covery. 

A covenant of indemnity against the recovery of 
a judgment in a particular matter is broken by the 
recovery of such a judgment against the indemnitee 
and he thereupon has a right of action against the 
indemnitor.*^® A cause of action for damages on 
such covenant measured by the amount of the judg¬ 
ment is then complete,although the judgment has 
not been paid by the indemnitee.^^ A judgment by 
default against the indemnitee,or a judgment by 
consent,may be sufficient to warrant a recovery 
under the indemnity contract, unless the terms and 
conditions of the contract are such that a breach 
will not occur until there has been a trial on the 
merits. Jt has been held, however, that an indem¬ 
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nitee who has suffered judgment to go against him, 
either through ignorance, carelessness, or design, 
cannot visit the loss on his indemnitor.^® 

c. Indemnity against Loss or Danube 

(1) In general 

(2) Sufficiency of payment by indemni¬ 

tee 

(3) Relief in equity before actual loss 
(1) In General 

An indemnitee cannot recover on a contract of in¬ 
demnity against loss or damage until he has made pay- 
ment or otherwise suffered an actual loss or damage 
against which the covenant runs, mere legal liability to 
pay being insufficient. 

Where the contract is strictly one of indemnity, 
that is, one against loss or damages, the indemnitee 
cannot recover until he has made payment or oth¬ 
erwise suffered an actual loss or damage, against 
which the covenant runs;77 and in some jurisdic- 


Lia.—Abadie v. Gluck’s Restaurant 
Corporation, 121 So. 757, 168 La. 
241. 

Mo.—PickerinsT v. Hartsock, 287 S. 
W. 819, 822, 221 Mo.App. 868, quot¬ 
ing Corpus J'uzls. 

N.H.—Marshall v. Coblelgh, 18 N.H. 
485. 

N.D.—Jones v, Grady, 266 N.W. 889, 
66 N.D. 479. 

31 C.J. p 439 note 78. 

70. Hawaii.—^Kim Poo Kum v. Sugi- 
yama, 33 Hawaii 545. 

La.—^Abadie v. Gluck’s Restaurant 
Corporation, 121 So. 757, 168 La. 
241. 

Mo.—^Pickering v. Hartsock, 287 S.W. 
819, 822. 221 Mo.App. 868, quoting 
•Corpus Juris. 

N.D.—^Farmers' Co-op. Elevator Co. 
of Dodge V. Schweigert-Ewald 
Lumber Co. of Hebron, 233 N.W. 
902, 60 N.D. 236. 

31 C.J. p 439 note 79. 

71. La.—^Abadie v. Gluck’s Restau¬ 
rant Corporation, 121 So. 767, 168 
La. 241. 

Mo—Pickering v. Hartsock, 287 S. 
W. 819, 822, 221 Mo.App. 868, quot¬ 
ing Corpus Juris. 

N.T.—Conner v. Reeves, 9 N.E. 439, 
103 N.T. 627, affirming 36 Hun 607. 

72. La.—^Abadie v. Gluck’s Restau¬ 
rant Corporation, 121 So. 757, 168 
La. 241. 

Mo.—Pickering v. Hartsock, 287 S.W. 
819, 822, 221 Mo.App. 868, quoting 
Corpus Juris. 

N.T.—Conner v. Reeves, 9 N.B, 439, 
108 N.T. 627, affirming 35 Hun 607 
—Sibley v. Starkweather, 6 N.T.S. 
81, 2 Silv.Sup. 472. 

73. Mo.—^Pickering v. Hartsock, 287 
S.W. 819, 822, 221 Mo.App. 868, 
quoting Corpus Juris. 

31 C.J. p 439 note 82. 


74. Mo.—Pickering v. Hartsock, su¬ 
pra, quoting Corpus Juris. 

N.T.—Conner v. Reeves, 9 N.B. 439, 
103 N.T. 627, affirming 35 Hun 507. 
7B. Mo.—^Pickering v. Hartsock, 287 
S.W. 819, 822, 221 Mo.App. 868, 
quoting Corpus Juris. 

N.T.—^New Tork v. Sexton, 89 N.T.S. 
190, 96 App.Div. 184. 

76. Mo.—Pickering v. Hartsock, 287 
S.W. 819, 822, 221 Mo.App. 868, 
quoting Corpus Juris. 

Pa.—Lothrop v. Blake, 3 Pa. 483. 

77. XJ.S,—Burris v. American Chicle 
Co., C.C.A.N.T., 120 F.2d 218, af¬ 
firming, D.C., S3 F.Supp. 104— 
Michel V. American Fire & Casual¬ 
ty Co., CC.A.Pla., 82 F.2d 683, 686, 
citing Corpus Juris—Trainer Co. 

V. .ffitna Casualty & Surety Co., D. 
C.Pla., 49 F.2d 769, affirmed, C.C.A., 
62 F.2d 487, certiorari granted 53 
S.Ct 669, 289 U.S. 718, 77 LEd, 
1070, reversed on other grounds 64 
S.Ct. 1, 290 U.S. 47, 78 L.Ed. 162— 
Southern Surety Co. v. Sheldon, C. 
C.A.Cal, 33 F.2d 289, certiorari de¬ 
nied 60 S.Ct 152, 280 U.S. 607, 74 
L.Ed. 660. 

Ala.—^Klng v. Capitol Amusement Co., 
130 So. 799, 800, 222 Ala. 115, cit¬ 
ing Corpus Juris. 

Cal.—^Weaver v. Grunbaum, 87 P.2d 
406, 31 Cal.App.2d 42—^Ramey v. 
Hopkins, 33 P.2d 443, 138 Cal.App. 
686 . 

Conn.—Calamita v, De Ponte, 187 A. 
129, 130, 122 Conn. 20, citing Cor¬ 
pus Juris. 

Del.—Tidewater Coal Exchange v. 
American Surety Co., 143 A. 34, 4 

W. W.Harr. 41. 

Idaho.—Caldwell v. McKenna, 83 P. 
2d 366, 368, 64 Idaho 652, citing 

Corpus Juris. 

Ill.—^National SlovaJt Soc. of U. S* A., 
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for Use of American Surety Co, of 
New Tork, v. Matlocha, 29 N.E2d 
946, 307 Ill.App. 41—National Mut 
Church Ins. Co. v. Magill, 29 NR 
2d 806, 306 Ill.App. 534—Daugherty 
V. Alliance Casualty Co., 271 IlL 
App. 71, 80, citing Corpus Juris. 

Iowa.—Duke v. Tyler, 230 N.W. 319, 
321, 209 Iowa 1346. citing Corpus 
Juris. 

Lfiu—Tablin v. Gwin, App., 146 So. 
184. 

Mo.—^Moberly v. Leonard, 99 S.W.2d 
58, 339 Mo. 791, quoting Corpus 
Juris. 

N.T.—756 Seventh Ave. Corporation 
V. Carroll. 194 NB. 69, 266 N.T, 
167, reversing 755 Seventh Ave. 
Corporation v. Ednngton, 271 N.T. 
S. 996, 241 App.Div. 862—National 
City Bank of New Tork v. Berwin, 
270 N.T.S. 678. 240 App.Div. 650— 
First Nat. Bank v. Bankers’ Trust 
Co., 271 N.T.S. 191, 161 MIsc. 233— 
Anderson v Wright, 230 N.T.S. 
617, 621, 132 Misc. 844, citings Coru 
pus Juris—In re National Surety 
Co., 29 N.T.S.2d 1011, affirmed 26 
N.T.S.2d 609, 261 App.Div. 811, af¬ 
firmed 36 N.E.2d 463, 286 N.T. 611, 
certiorari denied Stevens v Sin¬ 
clair Refining Co., 62 S.Ct 632, 315 
U.S. 804, 86 L.Bd. 1203—Borek v. 
Bazarewskl, 21 N.T.S.2d 916. 

N.D.—^ones v. Grady, 266 N.W. 889, 
66 N.D. 479. 

Okl.—^Boling V. Ashbridge, 238 P. 421, 
111 Okl. 86. 

Pa.—^Manufacturers & Merchants 
Building & Loan Ass’n v. Willey, 
183 A. 789, 821 Pa. 340—Bean v. 
Cement Nat Bank of Siegfried, 3 
A.2d 1003, 134 Pa.Super. 281—In 
re Evans’ Estate, 57 Montg.Co. 204, 
affirmed 21 A.2d 715, 342 Pa. 522— 
Wilbur Trust Co. v. Eberts, 27 
North.Co. 171, affirmed E. P. Wil- 
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tions this rule is prescribed by statute.*^® Under 
such a contract of indemnity a mere legal liability* 
to pay"^ or the mere fact that judgment has been 
obtained against the indemnitee^® is not sufficient to 
raise a cause of action on the contract, although it 
has been held that a liability to a loss, if attended 
with inconvenience, constitutes a breach of the cov- 
enant.8i Where the loss or damage indemnified in¬ 
volves a payment, it is not sufficient that the indem¬ 
nitee is under a liability to psy, to entitle him to re¬ 
cover, but he must make an actual payment of the 
loss or damage.^2 

(2) Sufficiency of Pa 3 Tnent by Indemnitee 

If the Indemnity is against the payment of money, 
the indemnitee must make actual payment or its legal 
equivalent while under a legal obligation to do so. 

If the indemnity is against the payment of mon¬ 
ey, the indemnitee must in general make actual pay¬ 


ment, or that which the law considers equivalent to 
actual paj^ment.®^ Thus, in order to entitle an in¬ 
demnitee to recover on a contract of indemnity 
against a loss or damage involving payment, it is 
sufficient that he has given his own note in settle¬ 
ment of his liability', where such note is accepted as 
a payment,®'^ although the note so given has not 
yet been paid.^s 

Voluntary payments. Except as the rule may be 
affected by the terms of the instrument itself,^6 a 
bond or contract of indemnity does not protect the 
indemnitee against loss through a payment which 
is entirely voluntary on his part, in the sense that 
there is no legal obligation on him to make it,^^ 
unless such payment is made T\’ith the knowledge 
and approval of the indemniton^s Where, howev¬ 
er, his liability is clear and a defense to the suit 
would be unavailing, the indemnitee may discharge 


bur Trust Co., now to Use of Fed¬ 
eral Deposit Ins. Corporation v. 
Eberts, 10 A.2d S97, 337 Pa. 161. 
Va.—^American Nat. Bank of Ports¬ 
mouth V. Ames. 194 S.E. 734, 169 
Va. 711, certiorari denied 58 S.Ct 
1046, 304 U.S. 677. 32 UEd. 1540. 

31 C.J. p 439 note 86 . 
tnotoxtgag'e 

As respects indemnity contract, 
where bond and mortgage are given 
for same debt, deficiency does not 
arise, unless mortgaged premises do 
not sell for sum sufficient to satisfy 
amount due in foreclosure proceed¬ 
ings.—^Westvllle Land Co. v. Handle, 
171 A. 620. 112 N.J.Law 447. 
XBSolvexLcy 

Bank depositor, who *‘took up and 
caiTied’* note held by bank in return 
for agreement of bank officers guar¬ 
anteeing him against loss thereon, 
was held entitled to recover from 
officers on proof of makers* insolven¬ 
cy.—Olson V. Smith, Tex.Civ.App., 
72 S.W.2d 650, error dismissed, 
Cluurgfkig off 

Bank can recover on items charged 
off, under agreement of stockholders 
guaranteeing bank against loss on 
doubtful assets, such charging show¬ 
ing a loss.—In re Prunty’s Estate, 207 
N.W. 785, 201 Iowa 670. 

78. Cal.—Terry v. Southwestern 
Bldg. Co.. 185 P. 212, 43 Cal.App. 
366. 

31 C.J. p 440 note 87. 

79. N.T.—^Van Schaick v. Burney, 
260 N.T.S. 849, 145 Misc. 887, af¬ 
firmed 260 N.Y.S. 979, 237 App.Div. 
812. 

31 C,J. p 440 note 88 . 

89. U.S.—^Burris v. American Chicle 
Co., C.aA.N.T., 120 F.2d 218, af¬ 
firming, D.C., S3 F.Supp. 104. 

N.J.—^Miller v. Fries^ 49 A. 674, 66 
N.J.Law 377. 


N.T.—-National City Bank of New 
York V. Berwin, 270 N.Y.S. 678, 
240 App.Div. 550. 

81. Me.—Gennings v. Norton, 35 
Me. 308. 

N.H.—Lyman v. Lull, 4 N.H. 495. 

82. N.T.—^Anderson v. Wright, 230 
N.Y.S. 617, 621, 132 Misc. 844, cit¬ 
ing CoxpTLS Juris. 

31 C.J. p 440 note 91. 

83. * U.S.—^Mission Marble Works v. 
Robinson Tile & Marble Co., C.C.A. 
Wash,, 20 P.2d 14. 

N.Y.- -Anderson v. Wright, 230 N.Y.S. 
617, 621, 132 Misc. 844, citing Cor¬ 
pus Jurlf. 

Pa,—^Borowsky v, Margulis, 165 A. 
491, 492, 310 Pa. 420, quoting Cor¬ 
pus Juris. 

31 C.J. p 440 note 92. 

Uquidatioti of larger obligatioii with¬ 
out itemization 

Where plaintiff liquidated its en¬ 
tire indebtedness to a surety com¬ 
pany, including a sum for which 
defendants had agreed to indemnify 
plaintiff if plaintiff was called on to 
make payment, fact that a larger 
obligation was also liquidated by 
plaintiff without each item of the 
total being individually considered 
would not preclude plaintiff from re¬ 
covering on the indemnity agreement. 
—Maxwell Underwriters v. Zimmer¬ 
man, 3 N.W.2d 852, 301 Mich. 486. 

84. Pa.—^Borqwsky 'v. Margulis, 165 

! A. 491, 492, 310 Pa. 420, quoting 
Corpus Juris—^Ellsworth v. Hus¬ 
band. 181 A, 90, 92, 119 Pa.Super. 
245, quoting Corpus Juris. 

31 C.J. p 440 note 93. 

85. Minn.—Bausman v. Credit Guar¬ 
antee Co., 50 N.W. 496, 47 Minn. 
377. 

Pa.— ^Borowaky v. Margulis, 166 A. 
491, 492, 310 Pa. 420, quoting Cor¬ 
pus Juris—^Ellsworth v. Husband, 
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181 A. 90, 92, 119 Fa.Super. 246. 
quoting Corpus Juris. 

88 . Ck>od faith 

Under indemnity bond indemnify¬ 
ing surety for manufacturer using 
denatured alcohol staling that surety 
should be entitled to credit for all 
disbursements made m good faith 
under belief that it was liable there¬ 
for or that it was necessary or ex¬ 
pedient to make such disbursements, 
regardless of whether such liability, 
necessity, or expediency existed, in¬ 
demnitors could not claim an ab¬ 
sence of good faith on part of surety 
in settling government’s claim 
against manufacturer unless fraud on 
part of surety or collusion between It 
and agents of United States was 
shown.—Massachusetts Bonding & 
Insurance Co. v. Gautieri, R.I., 30 A. 
2 d 848. 

87. Wash.—Oregon-Washington B. 
& Nav. Co. V. Washington Tire & 
Rubber Co.. 219 P. 9. 126 Wash. 
565. 

31 C.J 4 p 440 note 95. 

Agrreemant that suit he Oafended 
Where surety and principal agreed 
that obligee’s suit against principal 
should be defended to its conclusion 
by principal and that rights of sure¬ 
ty and surety’s indemnitors should 
remain in abeyance until termination 
of suit, surety could not compromise 
claim, since portion of agreement 
providing that suit should be defend¬ 
ed could not be carried out without 
abrogation of the indemnity agree¬ 
ment in so far as it gave the sure¬ 
ty the right to compromise at will. 
—Globe Indemnity Co. v. Estrade, 
La.App., 180 So. 838, refusing re¬ 
hearing 180 So. 189. 

8 & Mich.—Green v. Brookins, 23 
Mich. 48, 9 Am.H. 74. 
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a claim or demand against him and bring his suit 
for indemnity without waiting for its legality or va¬ 
lidity to be ascertained by legal proceedings,8^ or 
after judgment has been rendered against him, 
without waiting for execution to issue but the 
amount so paid is not conclusive on the indemni¬ 
tor,and the indemnitee takes the risk in an ac¬ 
tion against the indemnitor of establishing the facts 
on which the indemnitor’s liability depends as well 
as the reasonableness of the amount paid.82 The 
indemnitee may also recover for payments which, 
under the terms of the contract, he has a right to 
make to protect his property from encumbrances 
and adverse claims.^ ^ 

Payments at different times. If the indemnity 
is to save harmless from several obligations, such 
as notes, payable at different times, the indemnitee 
may pay each as it falls due, and recover on each 
payment, without prejudicing his rights as to the re¬ 


maining obligations.®^ 

(3) Relief in Equity before Actual Loss 

Although equity generally cannot compel performance 
of a covenant of Indemnity In advance of the time set by 
the contract for performance, an equitable right in the in¬ 
demnitee to be secured against an impending loss has 
been recognized. 

Although a court of equity cannot compel the 
performance of a covenant of indemnity in advance 
of the happening of the event or contingency on 
which by its terms it is to be performed,®^ and may 
not enforce the penalty of an indemnity bond except 
where a matter of equitable cognizance is inter¬ 
jected to which recovery on the bond would be in¬ 
cidental,®® some cases have recognized an equitable, 
as distinguished from a legal, right in an indemni¬ 
tee to be secured against impending or imminent 
loss, although no actual loss has as yet been sus¬ 
tained by him.®*^ 


8 ^ Cal.—^Metropolitan Casualty Ins. 
Co. of New York v. Stone, 12 P. 
2d 665, 66d. 124 GaLApp. 430, cit- 
mg Corpus J'ozis. 

Ind.—^Fidelity & Deposit Co. of Mary¬ 
land V. Sluss. IS N.E.2d 372, 214 
Ind. 268, 117 A.L..R. 576. 

N.T.—Glens Palls Indemnity Co. of 
Glens Palls v. Carobine, 36 N.T.S. 
2d 263—^In re Wacht's Estate, 32 
N,Y.S.2d 871. 

Okl.—^Minton v. American Surety Co. 
of New York, 88 P.2d 883, 184 
Okl. 602—^Anderson v. Heed, 270 
P. 864, 133 Okl. 23—Snyder v. U. 
S. Fidelity & Guaranty Co., 249 
P. 422, 119 Okl. 280. 

Wash.—^Fidelity & Deposit Co. of 
Maryland v. Bassett, 233 P. 325, 
133 Wash. 77. 

31 C.J. p 440 note 97. 

S^MOxiltor held estopped to dexiy 
UahUity 

Ala.—^Eureka Coal Co. v. Louisville 
& N. H. Co., 122 So. 169, 219 Ala. 
286. 

Waiver of Indenmitoz’s right to have 
olalm litigated 

If person signing bond indemnify¬ 
ing signer of fidelity bond for opera¬ 
tor of freight line wished to see 
merits of oleums of shippers for mon¬ 
ey collected by operator, and not ac¬ 
counted for, litigated in suit on fidel¬ 
ity bond, a right which Indemnity 
contract gave him, he was required 
to signify such desire to signer of 
fidelity bond at time it would have 
been effective if he were to put him¬ 
self in a position to controvert his 
own liability on indemnity contract 
after signer of fidelity bond had paid 
shippers* claims; and, if he failed 
to do so, indemnitee was entitled to 
recover on contract of indemnity 
after payment of claims.—^Fidelity & 


Deposit Co. of Maryland v. Thieme, 
La.App., 193 So. 496. 

Compromise ox settlemeoit of claim 

(1) Sums paid in good faith by 
the indemnitee in prudent settle¬ 
ment or compromise of the claim are 
recoverable from the indemnitor. 
XT.S.—Thermopolls Northwest Elec¬ 
tric Co. V. Ireland, C.C.A-Wyo., 119 
F.2d 409—XJ. S. Fidelity & Guar¬ 
anty Co. V. Jones, C.C.A.Tex., 87 
F.2d 346. 

Ky.—^Luton Mining Co. v, Louisville 
& N. R. Co., 123 S.W.2d 1066, 276 
Ky. 321. 

Mo.—Central Surety & Insurance 
Corporation v. Hinton, 130 S.W.2d 
236, 233 Mo.App. 1218. 

Wis.—^U. S. Fidelity & Guaranty Co. 
V. Hooper, 263 N.W. 184. 219 Wis. 
373. 

(2) Where Indemnity contract au¬ 
thorized compromise by indemnitee 
unless Indemnitor at time of notice 
deposited collateral for payment of 
any judgment which might be en¬ 
tered, indemnitor's notice to indem¬ 
nitee of defense did not deprive in¬ 
demnitee of right to compromise, in 
absence of deposit of collateral.— 
Carroll v. National Surety Co., 24 F. 
2d 268, 58 App.D.C. 8. 

(3) Where an Indemnitor denies 
liability, the indemnitee may make a 
settlement of the claim, even though 
the contract of indemnity provides 
that the Indemnitor will pay only in 
the event of a judgment rendered 
against the Indemnitee, and even 
though the contract provides that 
settlement shall not be made by the 
indemnitee without the indemnitor's 
consent.—Luton Mining Co.* v. Louis¬ 
ville & N. R. Co., 128 S.W.2d 1066, 
276 Ky. 821. 

90l Md.—Creamer v. Stephenson, 15 
Md. 211. 
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PL N.Y.—^Lissner v. Haynes Auto 
Co., 173 N.Y.S. 491, 106 Misc. 859, 
affirmed 176 N.Y.S. 908, 188 App. 
Div. 986. 

W.Va—^Walton v. Cherokee Colliery 
Co.. 78 S.E. 63, 70 W.Va. 48. 

31 C.J. p 440 note 99. 

Conclusiveness of prior adjudication 
generally see infra 5 32. 

92. N.Y.—Lissner v. Haynes Auto. 
Co., 178 N.Y.S. 491, 105 Misc. 359, 
affirmed 176 N.T.S. 908, 188 App. 
Div. 935. 

98. Ala.—^Dickson v. Briggs, 12 Ala. 
217. 

N.T.—^Vechte v. Brownell, 8 Paige 

212 . 

31 C.J. p 441 note 2. 

Bedamptioii of property 
Purchaser had right to redeem 
property sold under judgment exe¬ 
cution, where vendor failed to per¬ 
form undertaking to pay judgment or 
save premises and purchaser harm¬ 
less from liability therefor; and, 
where land belonged to judgment 
debtor at time of filing transcript 
of judgment against him, whereupon 
Judgment lien attached, fact that 
land sold under judgment execution 
did not at time of sale belong to 
judgment debtor was immaterial in 
purchaser’s action, against immedi¬ 
ate vendor receiving land from debt¬ 
or, to recover amount necessary to 
redeem land.—Cook v. Galen, 272 P. 
250, 83 Mont 334. 

94. Vt—Hosford v. Foote, 3 Vt 391. 
95- U.S.—Hagerhorst v. Indemnity 
Ins. Co. of North America, D.C. 
Mo., 30 F.Supp. 152. 

81 C.J. p 441 note 4. 

9& Fla.—^Royal Indemnity Co. v. 
Knott, 186 So. 474, 101 Fla, 1496. 

97- CaL—Josephian v. Lion, 227 P. 
204, 66 Cal.App. 660. 
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d. Ccmtract to Pay or P^ona 

Recovery for breach of a contract of Indemnity re¬ 
quiring the indemnitor to perform some particular act or 
pay a certain debt or liability may be had as soon as 
the time for doing such act or making such payment has 
arrivedr even though the indemnitee has not been damni¬ 
fied. 

\\Tiere the indemnitor contracts to perform some 
particular act for the indemnitee’s benefit,or to 
pay a certain debt or liability,^® as well as to save 
him harmless from the consequences of nonper¬ 
formance or nonpa>ment, the contract is broken, 
and a recovery for such breach may be had, as soon 
as the time for doing such act or making such pay¬ 
ment has arrived and the indemnitor has failed to 
perform his obligations, without proof by the in¬ 
demnitee that he has been damnified, unless it is 
manifest from the whole instrument that it was in¬ 
tended for indemnity only, although there is a cov¬ 
enant to pay certain debts.^ 

§ 15. —— Notice to Indemnitor 

While the giving of notice is a proper practice, it la 
not necessary, unless required by the indemnity con¬ 
tract, that the indemnitee notify the indemnitor of an ac¬ 
tion against the indemnitee respecting the liability damni¬ 
fied against, or of payment by, or damage to, the in¬ 
demnitee. 

Unless the contract of indemnity requires that the 
indemnitor shall be notified of any act or default 
affecting his liability,2 it is not necessary, in order 
to maintain an action against the indemnitor, to re¬ 
cover for a liability which is determined in an ac¬ 
tion against the indemnitee, that the indemnitor 
should be notified of the action against the indem¬ 
nitee,^ especially where the indemnitor has knowl¬ 


edge of the action,^ as where he is sued jointly with 
the indemnitee.® A statutory provision that such 
notice may be given does not make it compulsory.^ 
So also, where the indemnitee has paid the liability 
or sustained the damage contemplated by the con¬ 
tract of indemnity, his right of action is complete 
and notice of the third person’s default and of 
such pajmient or damage is not a prerequisite to 
suit against the indemnitor,^ especially where the 
contract expressly waives all notice and other pre¬ 
requisites in order to fix the indemnitor’s liability.® 
The giving of notice of the action against the in¬ 
demnitee and requesting the indemnitor to appear 
and assume the defense, however, is a proper prac¬ 
tice;® and it has been held that it is the indemni¬ 
tee’s duty to give the indemnitor such notice and 
thereby impose on him the duty of defending the 
action.^® Where the indemnitor agrees to share 
equally the loss the indemnitee may incur on an ac¬ 
count against a third person, he is not entitled to 
notice of the third person’s failure to pay the debt, 
such third person’s bankruptcy, where such is the 
case, and the indemnitee’s action against the indem¬ 
nitor being sufficient notice of the failure to pay.^^ 
Where the indemnitor has denied liability after no¬ 
tice of the indemnitee’s possible liability, he is not 
entitled to any further notice.^2 

Notice of principal obligation. An indemnitor 
on a bond to indemnify a surety against loss by 
reason of the principal’s default on the principal 
bond is entitled to notice of the execution of the 
principal bond by the surety; otherwise the surety 
cannot hold the indemnitor liable, as such a contract 
of indemnity is merely executory until the indemni- 


Mo.—Moberly v. Leonard, 99 S.W.2d 
58. 63, 339 Mo. 791, citingT Corpus 
Jxuls. 

N.C.—Ferrer v. Barrett, 57 N.C. 465. 

31 C.J. p 441 note 5—21 C.J. p 133 
note 71 Cc]. 

98: Mo.—^Homan v. Employers Re¬ 
insurance Corporation, 136 S.W.2d 
289. 346 Mo. 650, 127 A.L,.R. 163. 

31 C.J. p 441 note 7. 

99. Okl.—Boling v. Ashbridge, 238 
P. 421, 111 Okl. 66. 

W.Va .—Wise v. Wise, 132 S.B. 369, 
101 W.Va. 186. 

31 C.J. p 441 note 8. 

1. Ill.—Gage V. Lewis, 68 Ill. 604. 

N.Y.—^In re Negus, 7 Wend. 499. 

3. Cal.—Easton v. Boston Inv. Co., 
196 P. 796, 51 CaLApp. 246. 

N.T,—^Burr v. Union Surety & Guar¬ 
anty Co., 95 N.T.S. 114, 107 App. 
Div. 316. 

31 C.J. p 441 note 12. 


Notice: 

As affecting conclusiveness of 
judgment see infra S 32. 

To indemnitor on implied contracts 
see infra 6 26. 

3. D.C.—Carroll v. National Surety 
Co., 24 F,2d 268, 68 App.D.C. 3. 

HawalL—^Kim Poo Kum v. Sugiycma, 
33 Hawaii 645. 

Iowa.—Southern Surety Co. v. Saling¬ 
er. 238 N.W. 715, 717, 213 Iowa 188, 
citing Cozpxis Jtixis. 

N.T.—Whitalcer v. Equitable Laundry 
Mach. Corporation, 227 N.T.S. 233, 
131 MIsc. 606, affirmed 228 N.T.S. 
922, 223 App.Div. 881. 

Okl.—Snyder v. U. S. Fidelity & 
Guaranty Co., 249 P. 422, 119 OkL 
280. 

31 C.J. p 441 note 18, 

4. D.C.—Carroll v. National Surety 
Co., 24 F.2d 268, 68 App.D.C. 3. 

31 C.J. p 442 note 14. 

5. Mich.—^Detroit v. Grant, 98 N. 
W. 406, 135 MiclL 626. 

31 C.J. p 44*2 note 16. 
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& Cal.—^Bva v. Anderson, l'S7 P. 
16, 166 CaL 420. 

7m U.S.—U. S. Fidelity & Guaranty 
Co. V. Jones, C.C.A.Tex., 87 F.2d 
346. 

La.—^B^sk V. Comstock, 2 Rob. 26. 

31 C.J. p 442 note 17. 

8 . Conn.—^^tna Nat Bank v. Hol¬ 
lister, 10 A. 550, 55 Conn. 188. 

9. Iowa.—St Joseph & G. I. R. Co. 
V. Des Moines Union R. Co., 162 N. 

. W. 812, 180 Iowa 1292. 

10. Ill.—^Forster v. Gregory, 107 Ill. 
App. 437—-Hill V. Oswald, 99 Ill. 
App. 120. 

31 C.J. p 442 note 20. 

11 . Conn.—Wolthausen v. Trlmpert 
106 A. 687, 93 Conn. 260. 

12 . U.S.—Thermopolis Northwest 

Electric Co. v. Ireland, C,C.A.Wyo., 
119 F.2d 409. 

S.C,—^tJ. S. Fidelity & Guaranty Co. 
V. Garrett T52 S.B. 772, 1*56 S.C. 
132. 
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tor is notified of the execution of the principal con¬ 
tractus 

Effect of failure to give notice. Where notice 
of the indemnitor’s liability is required, in order 
to estop the indemnitee to proceed against him, on 
account of delay in giving such notice, the indemni¬ 
tor must show that he was prejudiced by such de- 
lay.i^ Where the surety on a bond conditioned to 
indemnify a mortgagee for any deficiency on fore¬ 
closure files an appearance in a foreclosure suit 
requiring notice of all proceedings, it is not liable 
for expenses incurred in a foreclosure sale to a pur¬ 
chaser who is subsequently relieved of his bid with¬ 
out notice to the surety.^® Failure to give notice 
as affecting the conclusiveness of the judgment is 
treated infra § 32. 

§ 16. -Performance of Conditions by In¬ 

demnitee 

T6 recover on the Indemnity contract the indemnitee 
must in good faith fully perform all conditions which 
by the contract are conditions precedent to any liability 
on the part of the indemnitor. 

In order that an indemnitee may be entitled to 
recover on the indemnity contract he must fully 
perform all conditions which by the terms of the 
contract are conditions precedent to any liability 
on the part of the indemnitor,^® but he is not re¬ 
quired to perform an independent covenant which 
cannot be regarded as a condition precedent to the 
indemnitor’s liability,and the question whether 
the covenant is dependent or independent must be 
determined by a consideration of the contract in 
its entirety.^® A payment or performance of an 
act not required by the terms of the contract will 
not justify a recovery.^® 

Good faith. The indemnitee must act in good 
faith and with ordinary care in the performance 


of the conditions,2® and if he acts fraudulently he 
cannot recover.^i 

Necessity for legal proceeding. Where a proceed¬ 
ing to establish the loss of the indemnitee is ren¬ 
dered impossible or impracticable or facts appear 
showing that such proceedings would be futile, and 
the loss can be otherwise established, an action is 
unnecessary to establish the loss unless the parties 
have by precise language stipulated therefor.22 

§ 17. -Performance by Indemnitor 

The undertaking of the Indemnitor Is fulfilled by any 
circumstance which actually saves harmless and protects 
the indemnitee, but a tender to be effectual must be a 
tender of entire relief from liability. 

An indemnitee has no right to insist on being 
saved harmless or protected in any particular man¬ 
ner, and the undertaking of the indemnitor is ful¬ 
filled by any course on his part which actually 
saves harmless and protects the indemnitee and 
it has been held sufficient that the indemnitee is 
saved harmless from loss or damage and protected 
from liability by reason of circumstances not in any 
manner due to the efforts of, or brought about by, 

the indemnitor.24 

Tender by indemnitor, A tender under a contract 
to indemnify the promisee completely to be effectual 
must be a tender of entire relief from liability.^® 

§ 18. -Estoppel 

General rules of estoppel apply as between Indemnitor 
and indemnitee, who cannot deny the facts agreed on or 
assumed as the basis of their negotiation or assert any 
rights contrary to the terms of the contract. 

The general rules of estoppel apply to the oper¬ 
ation and effect of a contract of indemnity as es¬ 
toppel, as between the parties thereto.^® In ac¬ 
cordance with such rules, if the parties in making 
the contract of indemnity agree on or assume the 


13. Pa.—American Surety Co. y. 
Lyons, 29 Pa.Dist 229. 

14. Conn.—^^tna Nat. Bank v. Hol¬ 
lister, 10 A. 550, 55 Conn. 188. 

15. N.Y.—^Himmelman v. Capital 
City Surety Co., 216 N.T.S. 

216 App.Div. 418, motion g^ranted 
Himmelman v. Five Hundred For¬ 
ty West One Hundred Forty-Six 
Street, 155 N.E. 888, 244 N.Y. 540, 
reargument denied 155 N.E. 916, 
244 N.Y. 603. 

13. N.Y.—^William L. Crow Const. 
Co. V. London & Lancashire In¬ 
demnity Co. of America, 187 N.Y. 
S. 493, 196 App.Div. 71. 

Or.—Riggs V. New Jersey Fidelity & 
Plate Glass Co. of Newark, N. 
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270 P. 479, 483, 126 Or. 404, citing 
Corpus Jtuis. 

31 C,J. p 44-3 note 29. 

Conditions precedent to action see 
infra § 30. 

17. N.J.—^Walace v. Leher, 55 A. 

475, 69 N.J.Law 312. 

31 C.J. p 443 note 30. 
la Me.—Conner v. Atwood, 57 Me. 
100 . 

19. Ark.—Tolleson v. Jennings, 29 
S.W. 276, 60 Ark. 190. 

N.Y.—Ba^en v. Roget, 3 Johns.Cas. 
87. 

3a C.J. p 443 note 32. 

20 . Conn.—Wolthausen v. Trlmpert, 
105 A. 687, 93 Conn. 260. 

Pa.—Fisher v. Saylor, 78 Pa. 84. 

21 . Pa-—^Fisher v. Saylor, supra. 

31 C.J. p 443 note 34. 
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22 . N.Y.—Scott V. Conn, T8 N.Y.S. 

274, 76 App.Div. 561. 

31 C.J. p 443 note 3'6. 

2 a N.Y.—^Lewls V. Duane, 36 N.E. 

■322, 141 N.Y. 80'2. 

*31 C.J. p 443 note 37. 

Rights and remedies of indemnitor 
see infra § 38. 

24. Miss.—Bedford v. Blythe, 21 So. 
919, 74 Miss. 720. 

N.H—Tufts V. Hayes, 31 N.H. 138. 
31 C.J. p 443 note 38. 

25* Mass.—^American Surety Co. v. 
Venner, 67 N.E. 331, 183 Mass. 
329. 

2 a U.S.—Gronvold v. Federal Un¬ 
ion Surety Co., N.D., 512 F. 908, 
129 C.C.A. 428. 

■31 C.J. p 446 note 73. 
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existence of particular facts as the basis of their 
negotiations, they are estopped to deny such facts as 
long as the contract exists;-^ and the parties to 
such a contract cannot, as between themselves, as¬ 
sert any rights or claims which are contrary to its 
terms.-S So a third party indemnitor, in an action 
by a surety to recover the amount paid on breach 
of the principal’s contract, is estopped to deny the 
validity of that contract and indemnitors will be 
estopped to deny the efficacy of an agreement in¬ 
demnifying a bank against loss on doubtful assets 
where the bank was permitted to continue in oper- 
ation.30 Where an indemnitor has received the 
benefits for which his promise of indemnity was 
given, he cannot avoid his promise on account of 
fraud in the original transaction.A person not 
a party to a contract of indemnity and wholly unaf¬ 
fected by its stipulations cannot rely on it as giv¬ 


ing rise to an estoppel.®^ 

§ 19. -Assignability of Contract 

A covenant or promise of Indemnity is assignable. 

A covenant or written promise of indemnity is 
generally held to be assignable;®® but the pledgee 
of a contract of indemnity held as collateral se¬ 
curity for a debt cannot, as a general rule, sell 
or assign a greater interest than he possesses there¬ 
in.®^ In the absence of fraud and conspiracy to 
hurt the indemnitor, he is not entitled to inquire on 
what consideration his contract of indemnity has 
been assigned to another.®^ A judgment given to 
secure a person on his indorsement of a note on 
which the indorser never became liable because the 
note was subsequently paid by a third person is not 
assignable to the person paying the note.®® 


m. IMPUED 00NTEACT8 


§ 20. In General 

The obligation to Indemnify may result from Implied 
contract or may be imposed by law. Where one is com* 
peiled to pay what another in Justice ought to pay, the 
former may recover from the latter the sums so paid, as 


where one is compelled to pay for injuries resulting from 
his acts done under the direction of another. 

The obligation to indemnify may grow out of an 
implied contractual relation® ^ or out of a liability 
imposed by law.®® Thus, where one is compelled 


a?. D.C.—CajToll V. National Surety 
Co., *24 F.2d 268. 58 App.D.C. 3. 

31 C.J. p 446 note 74. 
as. Mass.—^Whitaker v. Salisbury, 
15 Pick. 584. 

N.C.—Orion Knitting Mills v. U. S. 
Fidelity & Guaranty Co., 50 S.E. 
804, 137 N.C. 565, 70 L.R.A. Id?, 
2 Ann.Cas. 888. 

31 C.J. p 446 note 75. 

BepudtatioiL of oontxaet 
If defendant agreed to become 
surety for son on future contract to 
be made by son and plaintiff as sure¬ 
ty thereon, or to Indemnify plaintiff, 
and plaintiff became surety and sus¬ 
tained loss thereby, defendant could 
not repudiate contract.—^Kladivo v. 
Melberg, 227 N.W. 833, 210 Iowa 306. 
a9. D.C.—Carroll v. National Sure¬ 
ty Co., 24 F.2d 268, 58 App.D.C. S. 
Wls.—Fidelity & Deposit Co. of 
Maryland v. Madson, 282 N.W. 
525, 20*2 Wis. 271. 

sa Iowa.—In re Prunty's Estate, 
207 N.W. 785, 201 Iowa 570. 

31. Pa.—Thomas v. Brady, 10 Pju 
164. 

22, Mass.—^New Salem v. Eagle 
Mill Co., 138 Mass. 8. 

Ohio.—Hopple V. Hippie, 33 Ohio St 
116. 

31 <XJ. p 446 note 77. 

83; Kao.—Oerman-American State 
Bank v^^BeoTr 206 P. 902, liq. 

198. 

N.C—North Careltna Bank & Trust 


Co. V. Williams, 160 S.E. 484, 201 
N.C. 464. 

Ohio—Clephane v. Progressive Real¬ 
ty & Building Co., 26 Ohio N.P.,N. 
S., 513. 

OkL—Sampson v. Beeler & Bennett, 
229 P. 777, 778, 103 OkL 229, Quot¬ 
ing Corp^ 3tizis. 

Wash.—Island Gun Club v. National 
Surety Co., 17^ P. 209, 101 Wash. 
185. 

31 C.J. p 446 note 79—17 CJ. p 1228 
note 5 [a]. 

Assignability of contracts generally 
see Assignments S5 23—29. 

Right of assignee to sue on contract 
see Infra 9 29. 

Corpus Juris lias been dted for 
general principles respecting assign¬ 
ability of the contract. In a case in 
which the question was not passed 
on, as moot.—Moberly v. Leonard, 99 
S.W.2d 58, 65. 339 Mo. 791. 

34, Iowa.—Jenckes v. Rice, 93 N.W. 
384, 119 Iowa 4*51. 

35, N.H,—Marshall v. Coblelgh, 18 
N.H. 485. 

3a Pa.—Heist v. Tobias, 38 A. 579, 
182 Pa. 442. 

37, Pa.—^Nunamaker v. Finnegan, 
168 A. 482, 110 Pa.Super. 404. 

3a Pa.—Nunamaker v. Finnegan, 
supra. 

31 C.J. p 420 note 27. 

Statutory liability of munloipalitles 
(1) Under statute imposing ulti¬ 
mate liability on a municipality for 
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damages for personal injuries sus¬ 
tained by reason of malpractice of a 
doctor or dentist while rendering 
services gratuitously in a public In¬ 
stitution, where the physician or 
dentist is held liable to the Injured 
person on his common-law liability, 
the physician or dentist has a right 
to insist that in accordance with 
statute he be saved harmless by the 
municipality.—^Derlicka v. Leo, 22 N. 
B.‘2d 367, 281 N.T. 266, reversing 9 
N,T.S.2d 463. 266 App.Dlv. 216, rear- 
gument denied cmd appeal granted 11 
N.T.S.2d 254, 256 App.Dlv. 977. 

<2) Statute making it duty of cer¬ 
tain boards of education to save 
harmless all teachers and members 
of supervisory and administrative 
staff from any claims for accidental 
bodily injuries Is a statute of "in¬ 
demnification.”—^Massimillan v. 

Board of Education of School Dist 
of City of Niagara Falls. 25 N.Y.S, 
2d 978, 261 App.Dlv. 428. 

(3) Statute requiring municipality 
to save harmless policeman or fire¬ 
man for negligence in operation of 
vehicle in discharge of statutory du¬ 
ty, provided he was acting in per¬ 
formance of his duties and within 
scope of his employment, is not re¬ 
troactive.—^Berger v. City of New 
York, 17 N.Y.S.2d 945, 173 Mlsc. 
1070, affirmed 22 N.Y.S.2d 1006, 260 
App.Div. 402, appeal granted 24 N.Y. 
S.2d 1009, 260 App.Div. 1018, affirmed 
34 N.E.2d 894, 286 N.Y. 723. 
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to pay money which in justice another ought to 
pay,*9 or has agreed to pay,^® the former may re¬ 
cover from the latter the sums so paid, unless the 
one making the payment is barred by the wrongful 
nature of his conduct.^^ Similarly, if the party sec¬ 
ondarily liable on an obligation is obliged to pay 
the obligation, he is entitled to full reimbursement 
from the party primarily liable.^^ The right of a 
person paying a debt of another to be subrogated 
to the rights of the creditor against the debtor is 
considered in the CJ.S. title Subrogation, as, for 
example, the right of a party paying a bill or note 


to be subrogated to the rights of the holder or own¬ 
er of the instrument is considered in §§ 22-24 of 
that title, also 60 CJ. p 735 note 58-p 740 note 3. 

Acts done under direction of another. Where a 
person carefully and in good faith does an act which 
is not apparently illegal, at the request or under 
the express directions of another person, and such 
act causes an injury to the rights of third persons,, 
an implied contract arises on the part of the per¬ 
son for whom the act is done, and who is primarily 
liable therefor, to indemnify the person doing the 
act against the natural consequences thereof.^^ In 


39 . Ga—McMillan v. Spencer, 134 
S.B. 921, 162 Ga, 659—J. B. Colt 
Co. V. Pickron, 124 S.B. 550, 32 Ga. 
App. 715. 

Ky.—Denton v. White, 4 S.W.2d 41*2, 
223 Ky. 640. 

La.—^Bradshaw v. Weber, 109 So. 
492, 161 La. 789. 

X.H.—McCullough V. John B. Var- 
ick Co., 10 A.2d 245, 90 N.H. 409. 
IT.Y.—^Broderick v. Alexander, 197 N. 
E. 291, 268 N.Y. 306, 103 A.L.R. 
a079, affirming 278 N.Y.S. 521. 243 
App.Div. 752—^Pennsylvania R. R. 
V. Tozzi, 207 N.Y.S. 16, 17, 1*24 
Misc. 310, quoting Corpus Jnxis. 
Pa.—Pennsylvania Co. for Insuranc¬ 
es on Lives & Granting Annuities 
V. Clark. 18 A.2d 807, 340 Pa. 433. 
Tex.—J. R, Phillips Inv, Co. v. Road 
Dist. No. 18 of Limestone County, 
Civ.App., 172 S.W.2d 707, error re¬ 
fused—Shell Petroleum Corpora¬ 
tion V. Tippett, Civ.App., 103 S.W. 
2 d 448, error refused—City of 
Wellington v. Brooks, Civ. App., 
255 S.W. 1022. 

Wash.—^Associated Indemnity Corpo¬ 
ration V. Del Guzzo, 8l P.2d *516, 
195 Wash. 486. 

31 C.J. p 446 note 84. 

‘*Where payment by one person is 
compelled, which another should 
have made or which redounds solely 
to benefit of another, a contract to 
reimburse or indemnify is Implied 
by law.”—^Brown v. Rosenbaum, 41 
N.B.2d 77, 81, 287 N.Y. SIO, 141 A,L. 

R. 1345, affirming 28 N.Y.S.2d 346, 
*262 App.Div. I'Se, reversing 23 N.Y. 

S. 2d 161, 175 Mlsc. 295, and cer¬ 
tiorari denied Rosenbaum v. Brown, 
62 S.Ct. 1282, 316 U.S. 689, 86 L.Ed. 
1760. 

Wife's right against husband 

Wife, merely husband’s dummy as 
respects realty, is entitled to recov¬ 
er for rei)airs which she was re¬ 
quired to pay.—^Morgan v. Morgan, 
221 N.Y.S. 117, 129 Misc. 212. 
liability under statute 
Under statute requiring the coun¬ 
ty to pay a certain part of the pre¬ 
mium for a bond for the treasurer, 
county treasurer, paying premium of 
bond required before acting as treas¬ 
urer, did not make voluntary pay¬ 


ment preventing recovery from 
county.—Bosshard v. Steele County, 
219 N.W. 96, 174 Minn. 281. 

Stnproper perfozmanoe of oontraet 
(1) Shipbuilding corporation, fail¬ 
ing properly to perform contract to 
repair vessel, was liable to ship¬ 
owner for amount of recovery 
against it for damage to cargo.— 
Bethlehem Shipbuilding Corporation 
V. Joseph Gutradt Co., C.C.A,Cal., 10 
P.2d 769. 

('2) Purchasers of business under 
agreement obligating them to per¬ 
form sellers* unfilled contracts for 
sale of paper was liable to sellers 
for damages resulting from defec¬ 
tive performance subjecting latter to 
liability for breach of warranty.— 
Parsons Trading Co. v. Dohan, 167 
A. 310, 312 Pa. 464. 

Bights of indorsers of check 
Where indorser of check upon 
which the payee’s name had been 
forged was liable to maker of check, 
indorser was entitled to judgment 
against a prior indorser on his war¬ 
ranty of indorsement, and prior In¬ 
dorser was entitled to Judgment 
against a third person who had re¬ 
ceived proceeds of check and on be¬ 
half of which the prior indorser had 
endorsed check after third person 
had cashed it for wrongdoer.—^U. S. 
V. Canal Bank & Trust Co., D.C.La., 
29 F.Supp. 605. 

Fayment of labor said auatexial 

Where contractors were obliged 
under contract to pay labor and ma¬ 
terial claims, law implied request 
and promise to repay owner for such 
claims he was required to pay.— 
Weaver v. Pickett, 255 P. 267, 82 
Cal.App. 116. 

CkAtzaots of Indemnity not implied 
<1) In general. 

Ill—^Lowe V. Condlt, 227 IlLApp. 11. 
La.—Pierce v. Robertson, App., 200 
So. 669. 

N.Y.—Stark v. National City Bank 
of New York, 291 N.Y.S. 884, 161 
Misc. 51, modified on other 
grounds 1 N.Y.S.2d 738, 263 App. 
Div. 801, motion granted 3 N.Y.S. 
2d 398, 254 App.Div. 558, reversed 
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on other grounds 16 NE.^d 376, 
278 N.Y. 388. 123 A.L.R. 99. 

31 C.J. p 446 note 85 [a]. 

(2) Homestead association which 
advanced and paid over all money as 
agreed for construction of apartment 
house in accordance with terms of 
construction contract was held not 
liable over to surety on contractor’s 
bond, where contractor, after he was 
paid in full, left unpaid bills which 
surety was compelled to pay.—^Un¬ 
ion Indemnity Co. v. Reliance Home¬ 
stead Ass’n, 153 So. 679, 179 La. 163. 
Oontraet hSId waived 
IlL—Lowe V. Condlt, 227 IlLApp. 11. 

40. Cionditlonal agreement 

Where the buyer of a business 
agreed to pay its debts out of prof¬ 
its, incorporating it under another 
name, failure to make profits under 
the original name did not release 
him from his agreement so that, 
where the debts were paid by the 
seller, the latter could recover from 
the buyer.—Archibald v. Bruck, Tex. 
Civ.App., 264 S.W. 500. 

41. N.H.—^McCullough v. John B. 
Varick Co., 10 A.2d 245, 90 N.H. 
409. 

Pa.—^Pennsylvania Co. for Insuranc¬ 
es on Lives & Granting Annuities 
V. Clark, 18 A. 807, 340 Pa. 433. 
Indemnity as between joint tort¬ 
feasors or parties in pari delicto 
see infra § 27. 

42. Ohio.—Gholson v. Savin, 31 N* 
E.2d 858, 137 Ohio SL 5-51, 139 A. 
L.R. 75. 

Right of: 

Accommodating party on bill or 
note to indemnity fh)m party 
accommodated see Bills and 
Notes § 750. 

Assignor of contract to recover 
from assignee damages sus¬ 
tained by reason of assignee’s 
failure to comply with contract 
see Assignments S 104. 

43 . Iowa.—^Horrabln v. City of Bes 
Moines, 199 N.W. 988, 198 Iowa 
549, 38 A.L.R. 534. 

N.Y.—Pennsylvania R. R. v. Tozzi, 
207 N.Y.S. 16, 17, 124 Misc. 310, 
quoting Corpus Juris. 

31 C.J. p 446 note 85. 
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accordance with this rule, if a servant is compelled 
to pay damages for injuries to a third person not 
caused by his negligence or willful and wrongful 
act except as directed by his master, he may recov¬ 
er over from his master and an agent ma\" sim¬ 
ilarly recover against his principal, as appears in 
Agency §§ 196-199. 

Liability over of carrier causing loss or injury. 
Where one of a line of connecting carriers is com¬ 
pelled to pay for loss of, or injury to, a shipment, 
occurring on the line of another, the latter is lia¬ 
ble over to it for the amount so paid;^^ and this 
right is frequently recognized under statutes em¬ 
bodying the rule, as appears in Carriers § 446. 
However, if the connecting carriers are agents of 
the initial carrier for transportation, and the goods 
are lost or damaged by one of the connecting car¬ 
riers, the first carrier having been compelled to 


settle the loss, if it sues to recover back must pro¬ 
ceed against the carrier which occasioned the loss.^® 
The same rule has been held to apply to carriers 
in the transportation of p&ssengers on the theory 
that the connecting carrier, through whose negli¬ 
gence and on whose line the injury occurred, "was 
acting as the agent of the initial carrier.^^ 

§ 21. Indemnity from Another's Wrong 

One compelled to pay damages on account of the neg¬ 
ligent or tortious act of another has a right of action 
against the latter for Indemnity. 

It is a well-recognized rule^^ that an implied con¬ 
tract of indemnity arises in favor of a person who 
without any fault on his part is exposed to liabil¬ 
ity and compelled to pay damages on account of the 
negligence or tortious act of another, the former 
having a right of action against the latter for in¬ 
demnity,provided they are not joint tort-feasors 


44. Ind.—^Holbrook v. Nolan, 10 N. 
B.2d 744, 105 Ind App. 73. 

Pa.—Tugboat Indian Co. v. A/S 
Ivarans Rederi, 5 A.2d 153, 334 
PflL 15. 

Wis.—State v. Yellow Baggage & 
Transfer Co., 247 N.W. 310, 211 
Wis. 391. 

31 C.J. p 447 note S6, p 448 note 97. 

46. S.C.—^Berwick v. Northwestern 
R. Co. for South Carolina, 104 S.B. 
545, 115 S.C. 123. 

Tenn.—^Nashville, C. & St L». By, Co, 
V. Union Ry. Co., 8 Tenn.App. 494. 

Tex.—^Texas & P. By. Co. v. An¬ 
drews, Civ.App., 80 S.W, 390—^In¬ 
ternational & G. N. Ry. Co. V. 
Jones, 62 S.W, 1075, 26 Tex,Civ. 
App. 167. 

10 C.J. p 562 note 11. 

Wxongfta delivexy wltliia rule 

U.S.—^Pere Marquette Ry. Co. v. 
Chicago & K I. Ry. Co., Ill., 255 
P. 40, 166 C.C.A. 368. 

4a. IlL—Chicago & N. W. R. Co, v. 
Northern Line Packet Co., 70 IlL 
217. 

10 C.J. p 563 note 12. 

47. IlL—^Purple Swan Safety Coach 
Lines v. Egyptian Transp. Co., 2*56 
IlLApp. 442. 

48. U.S.—Staples v. Central Surety 
& Insurance Corporation, C,C.A. 
OkL. 62 P.^d 650. 

49. U.S.—^Fidelity & Casualty Co. of 
New York v. Federal Express, C, 
CJLOhio, 136 F.2d 35—New Am¬ 
sterdam Casualty Co. v. Boas-Kiel 
Const Co., C.C.A.MO., 115 F.2d 950 
—Bohn V. American Export Lines, 
D.C.N.Y., 42 F.Supp. 228—^Tomko 
V. City Bank Farmers Trust Co., 
D.C.N.Y., 3 F.R.D. 81. 

Ala.—^Eureka Coal Co. v. Louisville 
& N. R. Co.. 123 So. 169, 171, 219 
Ala. 286, citing Corpus Jails. 

Conn.—AppeU v. Schneider & Pom- 


erantz Baking Co., 8 A.2d 529, 126 
Conn. 16. 

Ga.—Georgia Power Co. v. Banning 
Cotton Mills, 157 S.B. 5*25, 42 Ga. 
App. 671. 

Ky.—^Miles v. Southeastern Motor 
Truck Lines, 173 S.W.2d 990, 996, 
295 Ky. 166, quoting Corpus Juris. 
La.—^American Employers* Ins. Co. 
V. Gulf States Utilities Co., App., 
4 Go.2d 628. 

Mo.—^Busch & Latta Paint Co. v. 
Woermann Const Co., 276 S.W. 
614, 619, 310 Mo. 419, citing Corpus 
Jails—Central Surety & Insurance 
Corporation v. Hinton, 130 S.W.2d 
235, 238, 233 Mo.App. 1218, citing 
Corpus Juris. 

N.J.—^Popkin Bros. v. V'olk*s Tire 
Co., 23 A2d 162, *20 N.J.Misc. 1. 
N.Y.—Westchester Lighting Co. v. 
Westchester County Small Estates 
Corporation, 15 N.B.2d 567, 278 N. 
Y. 175, affirming 1 N.B2d 14, 253 
App.Div. 764 and answering certi¬ 
fied question 3 N.Y.S.2d 393, 253 
App.Dlv. 903—Semanchuck v. 
Fifth Avenue and 37th Street Cor¬ 
poration, 35 N.Y.S.2d 305, 264 App. 
Div. 329, appeal granted '37 N.Y.S. 
2d 831, '265 App.Div. 813, appeal de¬ 
nied 44 N.B.2d 420, 289 N.Y. 63'5— 
Schwartz v. Merola Bros. Const. 
Corporation, 34 N.Y.S.2d 220, 263 
App.Dlv. 631, motion denied 46 N. 
E.2d 357, 289 N.Y. 756, affirmed 48 
N.R2d 299, 290 N.Y. 145—Lasher 
V. Montgomery Ward & Co., 8 N.Y. 
S.'2d 32, 253 App.Div. 564—Holland 
V. Presley, 5 N.Y.S.2d 76. 168 Misc. 
447, opinion supplemented on other 
grounds 6 N.Y.S.2d 743, 168 Misa 
942, reversed on other grounds 8 
N.y.S.2d 804, 265 App.Dlv. $67, 256 
App.Div. 940, affirmed 21 N.B.2d 
884, 280 N.Y. 835, reargument de¬ 
nied 22 N.B,2d 181, 281 N.Y. 634— 
Colonial Motor Coach Corporation 
V. New York Cent It Co., '228 N. 
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Y.S. 508, l-Sl Misc. 891—Pennsyl¬ 
vania R. R. V. Tozzi, 207 N.Y.S. 16, 
124 Misc. 310. 

Pa.—Orth V. Consumers' Gas Co., 
124 A. 296, 297, 280 Pa. 118, citing 
Corpus juris—Wise Shoes v. Blatt, 
164 A. 89, *107 Pa.Super. 473. 

31 C.J. p 447 note 88. 

Liability of employer to third person 
paying damages to employee for 
tort of employer as affected by 
Workmen's Compensation Acts see 
the C.J.S. title Workmen's Com¬ 
pensation Acts § 982, also 71 O.J. 
P 1520 note 35. 

Statutory UabUity 

The rule stated in the text Is no 
less the rule where the ongrinal lia¬ 
bility imposed is statutory.—Staples 
V. Central Surety & Insurance Cor¬ 
poration, C C.A.OkL, 62 F 2d 650. 

Salability of maanfacturar to retailer 

(1) Where food product sold for 
consumption without cooking or 
processing was in fact unfit for 
food, retailer, held liable to consum¬ 
ers for damages resulting from con¬ 
sumption of the food product, could 
recover over against manufacturer 
who was primarily liable.—Catalan- 
ello V. Cudahy Packing Co., 34 N.Y 
S.2d 37, 264 App.Div. 723, affirming 
'27 N.Y.S.2d 637, and appeal denied 
35 N.Y.S.2d 726, 264 App.Div. 779. 

(2) A corporation, negligently 
manufacturing loaf of bread con¬ 
taining dead worms, is liable over 
to retailer for negligence on theory 
of tort in amount of retailer's lia¬ 
bility for breach of warranty to con¬ 
sumer made ill by eating bread.— 
Weiner v. Mager & Throne, 3 N.Y.S. 
2d 918, 167 Misc. 338. 

liaudlord’s denial of ownership of 
apartments, in action for death of 
tenant, was held not to affect his 
right to indemnity from company 



42 C.J.S, 


INDEMNITY 


§ 21 


in such sense as to prevent recovery, as discussed 
infra § 27. This right of indemnity is based on 
the principle that every one is responsible for his 
own negligence, and if another person has been 
compelled by the judgment of a court having ju¬ 
risdiction to pay the damages which ought to have 
been paid by the wrongdoer they may be recovered 
■from him.50 exists independently of statute, 
and whether or not contractual relations exist be¬ 
tween the parties,52 and whether or not the negli¬ 
gent person owed the other a special or particular 
legal duty not to be negligent.®^ It has, however, 
been held that where the liability of one without 
fault results from his contractual undertaking and 
the law of a foreign country, and was therefore not 
proximately caused by the negligence of the tort¬ 
feasor, the former could not recover for the ex¬ 
pense remotely occasioned by his negligence.®^ 

Under this rule, where, as a result of another’s 
negligence, a master is compelled to pay for inju¬ 


ries suffered by his employee, he may recover from 
the one whose negligence caused the injury.®® Sim¬ 
ilarly an independent contractor guilty of wrong¬ 
doing is liable, not only to the person injured, but 
to any other person who is legally liable therefor;®® 
and indemnity may be recovered by a contractor 
who, without any fault on his part, is compelled to 
pay for injuries caused by the negligence or wrong¬ 
ful act of a subcontractor.®^ 

The right of a person held liable for a loss or 
injury caused by the fault of another to be subro¬ 
gated to the right of the injured person against the 
wrongdoer is considered in the C.J.S. title Subro¬ 
gation § 16, also 60 C.J. p 728 note lO-p 729 note 
21 . 

As between master and servant or principal and 
agent. An agent or employee is liable to his prin¬ 
cipal or master for damages which the latter was 
compelled to pay to third persons solely because 
of tie negligent or other wrongful act of the agent 


causing death.—Miller v. New York 
OH Co., 243 P. 118, 34 Wyo. 272. 
Covenant to repair 
Covenant in lease reoulring les¬ 
see to repair entitled landlord to in¬ 
demnity fronn tenant after paying 
damages to third person due to fail¬ 
ure to repair, and it is Immaterial 
when defective condition began.— 
Hanley v. Ryan, 87 Pa.Super. 6. 
Payee of check 

A bank which was liable to a cor¬ 
poration for wrongfully charging 
the corporation’s account with 
checks issued by the corporation’s 
treasurer in her own name was en¬ 
titled to indemnity from the payee 
of the check, who was associated 
with the treasurer in the transac¬ 
tion.—Inner Group Financing Cor¬ 
poration V. Halsted Exchange Nat. 
Bank of Chicago, 4 N.E.2d 905, 287 
Ill.App. 352. 

50. N.Y.—Lasher v. Montgomery 
Ward & Co., 3 N.T.S.2d 3-2, 253 
App.Div, 564—Liberty Mut. Ins. 
Co. V. George Colon & Co., 266 N, 
T.S. 628, 235 App.Div. 117, affirmed 
183 N.E. 506, 260 N.Y. 305—Miller 
V. Green, 26 N.Y.S.2d 54, 176 Misc. 
303—^Podbeilak v. Central Packing 
Corporation, 9 N.Y.S 2d 964, 170 
Misc. 88—Pennsylvania R. R. v. 
Toz 2 l, 207 N.Y.S. 16, 124 Misc. 810. 

81 C.J. p 447 note 90. 

51. N.Y.—Creem v. Fidelity & Cas¬ 
ualty Co. of New York, 126 N.Y.S. 
555, 141 App.Div. 493, modified on 
other grounds 100 N.E. 454, 206 
N.Y. 733. 

52. Ga.—Central of Georgia' R. Co. 
V. Macon R & Light Co., 71 S.E. 
1076, 9 Ga.App. 6-38. 

81 C.J. p 447 note 92. 


Qaasi-contraotiial liability 
Privity of contract is not essen¬ 
tial for indemnification, the liability 
being Quasi-contractual.—Schwartz 

V. Merola Bros. Const. Corporation, 
34 N.Y.S.2d 220, 263 App.Div. 631, 
motion denied 46 N.E.2d 357. 289 N. 
Y. 766, and affirmed 48 N.E.2d 299, 
290 N.Y. 145. 

53. N.Y.—Oceanic Steam Nav. Co., 
Ltd. V. Compania Transatlantica 
Espanola, 31 N.E. 987, 134 N.Y. 
461, 30 Am.S.R. 685, 29 Abb.N.Cas. 
238, reversing 11 N.Y S. 728, 68 N. 
Y. Super. 425. 

54. Employer of seaman may not 
recover of one negligently injuring 
seaman for cost of cure Imposed on 
employer by contract and law of flag 
of ship.—^The Federal No. 2, C.C.A. 
N.Y., 21 F.2d 313, affirming, D.C., 14 
F.2d 530. 

56. U.S.—The No. 34, C.C.A.N.Y., 26 
P.2d 602, reversing, DC., Petition 
of L. Boyer’s Sons Co., 23 F.2d 
201, and certiorari denied T. Ho¬ 
gan & Sons V. L. Boyers’ Sons Co., 
49 S.Ct 11, 278 U.S. 606, 73 L.Bd. 
533. 

Ill.—Pennsylvania Co. v. Roberts & 
Schaefer Co., 250 IlLApp. 330. 
Right of employer or insurer liable 
to employee under Workmen’s 
Compensation Act to reimburse¬ 
ment or mdemnlty from person 
causing Injury see the C.J.S. title 
Workmen’s Compensation Acts §§ 
992-1011, also 71 C.J. p 1547 note 
6-p 1573 note 51. 

Collapse of painting scaffold 
Defendants were liable to employ¬ 
er for amount paid to injured em¬ 
ployees on account of collapse of 
scaffold erected to enable employer 
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to complete a painting Job, where 
they were engaged in business of 
erecting scaffolds, had engineers 
skilled in that particular work, and 
knew purpose for which scaffold was 
to be constructed, and undertook to 
construct a scaffold suitable for that 
purpose.—^Busch & Latta Paint Co. 
v.'Woermann Const Co., *276 S.W. 
614, 310 Mo. 419. 

56L U.S.—^Burris v. American Chicle 
Co., CC.AN.Y., 120 F.2d 218, af¬ 
firming, D.C., 33 F.Supp. 104. 

N.Y —^Hailflnger v. Meyer, 212 N.Y.S. 
746, 215 App Div. 36—Leonardi v. 
Bassett 291 N.YS. 947, 161 Misc. 
324—^Hotel Antlers v. Standard 
Oil Co. of New York, 259 N.Y.S. 
351, 144 Misc. 781. 

Constmotion of buildizig contract 
As respects indemnity, whether 
building contract creates agency be¬ 
tween owner and contractor in en¬ 
gaging subcontractors depends on in¬ 
tent of parties as evidenced by en¬ 
tire written instrument; and the 
fact that the building contract pro¬ 
vided for compensation to contractor 
on basis of cost plus fixed fee, or 
that owner reserved right to direct 
what part of work should be sub¬ 
contracted and to reject bids of sub¬ 
contractors was held not to consti¬ 
tute contractor agent of owner in 
engaging subcontractor to construct 
foundation for building. In view of 
provision that subcontractors should 
not have contractual relationship 
with owner.—^E^rst Nat. Bank v. 
Bankers’ Trust Co., 271 N.Y.S. 191, 
151 Misc. 233. 

57. U.S.—Kelley Island Lime & 
Transport Co. v. City of Cleveland, 
D.C.Ohio, 47 F.Supp. 533. 

31 C.J. p 447 note 94. 
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or employee and it is no defense to the servant 
that other persons were also culpable.^s 

Negligence in operation of motor vehicles- The 
operator of an automobile who has paid a judg¬ 
ment for injuries to another may have his action 
for indemnity against the operator of another mo¬ 
tor vehicle whose negligence was the real cause of 
the injury.®^ So also the owner of a motor vehi¬ 
cle who has been subjected to liability to a person 
injured through its operation, under a statute im¬ 
posing such liability by virtue of his ownership, is, 
although the statute does not so provide, entitled to 
be indemnified by the wrongdoer.®^ Such statute, 
however, has been held not to require the owner of 
the car to indemnify the operator for liability re¬ 
sulting from his own negligence.®^ 


§ 22. -By Municipality 

A municipal corporation compeiled to pay a Judgment 
for damages resulting from an obstruction or defect In 
the highway has an action for indemnity against the 
person who negligently or unlawfully created the de¬ 
fect. 

A municipal corporation which has been compelled 
to pay a judgment recovered against it for damages 
sustained by an individual by an obstruction, defect, 
or excavation in the sidewalk, street, or highway 
of such corporation has an action over for indem¬ 
nity against the person who negligently or unlaw- 
fully created the defect that caused the injury,®^ 
as where, without any fault on its part, it is com¬ 
pelled, through its general duty as to the safety of 
its streets, to pay for injuries occasioned by defects 
or obstructions caused by the wrongful or negli¬ 
gent acts of an abutting owner or tenant,®4 or of a. 


S8L U.S.—^Pennsylvania R. Co. v. 
Naam Looze Vennoot Schap, S. S. 
Willem Van Driel, Sr., O.C.A.Md.. 
261 F. 269, certiorari denied Cen¬ 
tral Elevator Co. of Baltimore City 

V. Naam Loose Vennott Schap, S. 
S. Willem Van Driel, Sr.. 40 S.CL 
393, *252 U.S. 584, 64 L.Ed. 728. 

Cal.—Johnston v. City of San Fern¬ 
ando, 95 P.2d 147, 35 Cal.App.2d 
244. 

Conn.—Stnlgrinski v. Clzauskas, 5 A. 

2d 10, 125 Conn. 293. 

Bl.—^Meece v. Holland Furnace Co., 
269 BLApp. 164, 169, citing Corpus 
—^Purple Swan Safety Coach 
Lines v. Egrptlan Transp. Co., 256 
IlLApp. 442. 

Ind.—Holbrook v. Nolan, 10 N.E2d 
744, 105 Ind.App. 76—Employers* 
Liability Assur. Corporation v. 
Citizens* Nat. Bank of Peru, 151 
N.E. 396, 400. 85 IndLApp. 169, cit¬ 
ing Corpus Juris. 

Ky.—^^tna Life Ina Co. v. Roper, 60 

S. W.2d 8. 248 Ky. 811. 

Miss.—Granquist v. Crystal Springs 
Lumber Co., 1 So.2d 216, 218. 190 
Miss. 572, citing Corpus Juris. 
N.H—^Nashua Iron & Steel Co. v. 

Worcester & N. R. Co.. 62 N.H. 169. 
N.T.—^Fedden v. Brooklyn Eastern 
Dist. Terminal. 199 N.T.S. 9, 204 
App.Div. 741—Kinsey v. WUllam 
Spencer & Son Corporation, 300 N. 

T. S. 391, 166 Misc. 143, affirmed 8 
N.Y.S.2d 529, 265 App.Div. 996, 
affirmed 22 N.E3.2d 168, 281 N.T. 
601. 

S.a—Bell V. Clinton Oil Mill, 124 S. 
E. 7. 129 S.a 242. 

Wash.—Gaffner v. Johnson, 81 P. 
869, 39 Wash. 437. 

Wis,--McGonigle v. Gryphan, 229 N. 

W. 81, 201 Wls. 269. 

31 CJ. p 447 note 95. 

Pxiaoipal as surety 

PHnclpal^s liability to third person 
for negllgencd of agent Js of a deriva¬ 
tive or seoondary chaiacter, resting 
solely on the doctriue o^C rdspondeat 


superior, and principal Is, in effect, 
agent*s surety and can recover over 
against him if compelled to pay dam¬ 
ages for his negligence while he was 
acting as agent within the scope of 
his authority.—^Karcher v. Burbank. 
21 N.B.2d 542. 303 Mass. 303, 124 A. 
L.R. 1292. 

Negligence in operation, of motor ve- 
hicl# 

The master who has been held to 
pay damages for an Injury inflicted 
on a third person by the wrong or 
negligence of his servant in the op¬ 
eration of a motor vehicle' has a 
right of action for such damages 
against the servant.—^Huey v. Dykes, 
82 So. 481, 208 Ala. 231. 

B9. La.—^Brannan v. Hoel, 15 La. 
Ann. 308. 

60. N.T.—^Knippenberg v. Lord, 184 
N.T.S. 785, 198 App.DIv. 758. 

61. U.S.—^Kramer v. Morgan, C.C.A. 
N.T., 85 F.2d 96. 

N.T.—Pamess v. Halpem, 16 N.T.S. 
2d 199, 267 App.Div. 678—^Kurzon 
V. Union Ry. Co. of New York 
City, 14 N.T.S.2d 630, 172 Misa 
87—Chemoff v. Wholesome Bakery 
Products, 17 N.T.S.2d 670. 
However, it has been held that 
owner of automobile could not main¬ 
tain cross complaint against driver 
who was gratuitous bailee of the 
automobile, for amount recovered by! 
injured person from owner, since par¬ 
ties to bailment of automobile were I 
presumed to have known that bailor j 
would become liable for negligence 
of bailee resulting in injuries to! 
third persons, and on failure of par¬ 
ties to contract with reference to * 
such liability, bailee did not become 
liable to indemnify bailor for liability 
Imposed on bailor.—Kurzon v. Union 
Ry. Co. of New York City, 21 N.T.S. 
2d 810. 

62. N.T.—^Kennedy v. Travelers* Ins. 
Co., 217 N.T.S. 261, 127 Misc, 665. 
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63. Ind.—City of Gary v. Bontrager* 
Const. Co., App., 47 N.B.2d 182. 

Ky.—^Dangelmeier v. Union Light, 

[ Heat & Power Co., 289 S.W. 878,. 

{ '217 Ky. 186. 

N.T.—Spirgatis v. Gross Morton Cor¬ 
poration, 32 N.Y.S.2d 959, 263 App. 
Div. 962. 

N.D.—^Keller v. U. S. Fidelity & Guar¬ 
anty Co., 209 N.W. 990, 54 N.D. 449 
—Keller v. City of Fargo, 192 N. 
W. 313. 49 N.D. 662. 

31 C.J. p 448 note 99. 

Liability of city or others to per¬ 
sons Injured because of defects or 
obstructions in streets or publio 
ways see the C.J.S. title Municipal 
Corporations §§ 781-872, also 43* 
C.J. p 974 note 41-p 1124 note 60. 
Rule where municipality is primarily- 
liable see Infra S 28. 

fiffeet of release of wrongdoer 

City, paying judgment for pedes- 
trlan*s injury from defect in side¬ 
walk caused by Ailing station, may 
recover against proprietor thereof' 
even though proprietor had been re¬ 
leased by pedestrian.—City of Ft.. 
Scott V. Pen Lubric Oil Co., 262 P.. 
268, 122 Kan. 369. 

64, U.S.—Great Atlantic & Pacific 
Tea Co. V. Boyles. C.C.A.P€l, 102* 
F.2d 343—^Delaware, L. & W. R. 
Co. V. Madden, N.T., 241 F. 808, 164 

C. C.A. 510, affirming, D.C., Mad¬ 
den V. Delaware, L. & W. R. Co., 

D. C., 234 F. 731, certiorari denied. 
37 S.Ct. 746, 244 U.S. 668, 61 UBd. 
1876. 

Ky.—City of Ashland v. Vansant 
Kitchen Lumber Co., 281 S.W. 608,. 
213 Ky. 518. 

N.T.—^Nickelsburg v. City of New 
York, 34 N.Y.S.2d 1, 263 App.Div. 
626—-Gaynor v. Town of Hemp¬ 
stead, 276 N.T.S. 662, 168 Misc. 
321. 

Pa.—Wright V. City of Scranton, 194 
A. 10, 128 Pa.Super. 136—^Baileir 
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railroad company, using the streets or highways.®® 
In some instances the city has such right to indem¬ 
nity under statute or ordinance embodying the 
rule.®® As appears infra § 27 b, in such cases the 
municipality is not to be considered as being in pari 
delicto with the person who caused the defect or ob¬ 
struction within the rule forbidding indemnity be¬ 
tween joint wrongdoers. 

The municipality’s right to indemnity in such 
cases is not affected by the fact that the munici¬ 
pality has given its consent to the operations which 
caused the defects or obstruction;®^ nor does such 
consent make the city a joint tort-feasor, as dis¬ 
cussed infra § 27 b. Moreover the municipality’s 


right to indemnity is not affected by the fact that 
the wrongdoer is a contractor engaged in erecting a 
building for the city on its land,®® or that the city 
has habitually permitted similar defects in the 
street,®® or that it had not repaired the defect at 
the expense of the owner, as required by ordi¬ 
nance.^® 

For breach of contract. A municipality may like¬ 
wise recover of another the damages which it has 
been compelled to pay by his failure to comply with 
a contract with it to keep the highway in repair, 
and may also recover the expense of repairing de¬ 
fects caused by such person.*^® However, a con¬ 
tractor’s agreement to repair the pavement on writ- 


V. City of New Castle. 85 Pittsb. 

Leg.J. 734. 

31 C.J. p 448 note 1. 

Snty to keep hUrliway in repair 

abutting owner is by law 
bound to keep highway in repair, 
municipality, if subjected to action 
by reason of such negligence, has 
recourse over to him.—^Fisher v. City 
of Philadelphia, 170 A. 875, 112 Pa. 
Super. 226. 

As between landlord and tenant 

(1) Where landlord and tenant 
were both guilty of ^'malfeasance" 
in that they obstructed sidewalk 
without any permit, and liability of 
city to one coming in contact with! 
the obstruction was based on its 
failure to inspect, the city could re¬ 
cover over from the landlord and 
tenant.—^Moody v. Green, 38 N.T.S.2d 
398, 265 App.Div. 940. 

(2) Where municipality Issues per¬ 
mit authorizing adjacent owner to 
maintain structures in street, ordi¬ 
narily, apart from statute or ordi¬ 
nance, the occupant or one in con¬ 
trol, and not owner, would be liable 
to indemnify municipality in event 
municipality was called on to respond 
to claims of persons Injured by rea¬ 
son of such structures being per¬ 
mitted to fall into disrepair.—City 
of Boston V. A. W. Perry, Inc., 22 
N.R2d 627, 364 Mass. 18. 

(3) The tenant of abutting prop¬ 
erty is liable over to the city on a 
Judgment recovered against the lat¬ 
ter for personal injuries through a 
defect in the sidewalk caused by the 
active negligence of the tenant in 
maintaining a nuisance for his own 
conveniece.—Spokane v. Crane Co., 
167 P. 63, 98 Wash. 49. 

(4) Where owner was out of pos¬ 
session by reason of a lease of the 
antire property at time of injury to 
stranger using defective sidewalk, 
the mere fact that the owner re¬ 
served a right to enter the premises 
for the purpose of making repairs did 
not fix the liability on the owner so 
as to make him liable over to the 


city where stranger obtained verdict 
against city.—^Knickerbocker v. City 
of Scranton, 26 A.2d 162, 344 Pa. 317. 

(5) Owners of property abutting 
defective sidewalk may be liable to 
city by way of reimbursement if 
sidewalk was defective when lease 
was made or if notice of permanent 
defective condition requiring repair 
was given prior to accident.—^Fisher 
V. City of Philadelphia, 170 A. 876, 
112 Pa.Super. 226. 

(6) Where property is leased to 
more than one tenant, the owner, and 
not a tenant, would be liable to the I 
city for damages the city was com¬ 
pelled to pay because of a sidewalk 
defect.—^Bruder v. City of Philadel¬ 
phia, 153 A. 725, 302 Pa. 378. 

(7) But if landlord, compelled to 
pay for sidewalk accident, has right 
over against tenant because of con¬ 
tract or duty owing by tenant, land¬ 
lord may recoup himself by action 
against tenant—^Bruder v. City of 
Phiaadelphia, supra. 

(8) Other cases see 31 C.J. p 448 
note 1 [bl. 

Liability as between landlord and 
tenant to persons injured on adja¬ 
cent highway because of defects 
therein see the C.J.S. title Land¬ 
lord and Tenant §§ 427-431, 440, al¬ 
so 36 C.J. p 239 note 36-p 244 note 
2, p 248 note 66-'P 249 note 78. 

es, N.C.—^Raleigh v. North Carolina 
R Co., 40 S.B. 2, 129 N.C. 266. 

31 C.J. p 449 note 2. 
qe. N.T.—Willis V. Parker, 121 N. 
B. 810, 226 N.Y. 159, reversing 159 
N.Y.S. 676, 173 App.Dlv. 652. 

31 C.J. p 449 note 4. 

Statute limited to obstacles 
Statute providing that person 
placing any obstacle in any highway 
shall be liable to all damages sus¬ 
tained to the city therefrom does not 
apply to the case of an injury 
through an open sewer box to a side¬ 
walk, such box not being an. ^- 
stacle" within the meaning of, the 
statute.—City of Waterburar v. Clark, 
99 A. 578,. 91 Conn. 254. 


67. N.Y.—^Port Jervis v. Port Jervis 
First Nat. Bank, 96 N.Y, 660, af¬ 
firming 31 Hun 107. 

31 O.J. p 449 note 5. 

NegUgenee as breach of Implied con¬ 
tract 

Where construction of filling sta¬ 
tion, by authorization of city, causes 
defective and dangerous condition of 
street it constitutes a breach of the 
implied contract to exercise cara— 
City of Ft. Scott V. Pen Lubric Oil 
Co., 252 P. 268, 122 Kan. 369. 
Iblability of permittee for work by 
another 

Where bonded plumber was gnranted 
permit to open street to repair leak¬ 
ing service water pipe on condition 
that he would perform work and that 
pavement would be relaid in certain 
manner, and where ordinance pro¬ 
vided that person performing work 
under permit should be liable for 
damages resulting from carelessness, 
city was entitled to indemnity from 
the permittee against liability for 
injuries sustained by third person 
because of negligent performance of 
the work, notwithstanding the per¬ 
mittee took no part in performing 
the work but merely obtained the 
permit for another plumber.—^Doyle 
V. Union Ry. Co. of New York, 12 N. 
B.2d 541, 276 N.Y. 453, reversing 296 
N.Y.S. 877, 251 App.Div. 664. 

66; N.Y.—^Rochester v. Montgomery 
72 N.Y. 65, affirming 9 Hun 394. 

69. Tex.—Corsicana v. Tobin, 67 S. 

W. 319, 23 Tex.avA.pp- 492. 

31 C.J. p 449 note 7. 

TO. Pa.—^Ashley v. Lehigh & 
Wilkes-Barre Coal Co., 81 A. 442, 
232 Pa. 425. 

81 C.J. p 449 note 8. 

71. Va.—Commonwealth Public 
Service Corporation v. Town of 
Bluefield, 187 S.H 521, 167 Va. 82. 

31 CXJ. P 449 note 9. 

72. N.Y.—^Rochester v. Campbell, 25 
N.B. 937, 123 N.Y. 406, 20 Am.S.R. 
760, 10 L.RA. 393, reversing 8 N. 
Y.S. 262, 66 Hun 138. 

31 C.J. p 449 note 10. 
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ten notice at any time during a certain period does 
not comprehend a liability over against him for 
personal injuries occasioned by defective streets 
after completion of his work;^* and it has been 
held that a city cannot recover against a contractor 
where it had accepted his work and had officially 
turned the sidewalk over to public use prior to the 
day of the accident.^^ 

Against county. Since a county, acting within 
its governmental powers, generally cannot be held 
liable for its torts, as considered in Counties §§ 
215-221, a municipality cannot recover from a coun¬ 
ty damages which it was required to pay for inju¬ 
ries to third persons resulting from the county’s 
negligence in repairing streets.*^^ 

For derelictiofi of officers. A city or county 
which is compelled to make good for dereliction of 
an officer may recover over against such officer.^® 


§ 23. Existence of Primary Liability 

To be entitled to recover Indemnity from another 
for damages paid, it is essential that the latter be pri¬ 
marily responsible for the negligence or wrongful act 
which caused the Injury. The rule applies to the right 
of a municipality to indemnity. 

In order that a person who has paid damages 
may be entitled to indemnity from another, it is 
essential that such other should be the one who is 
primarily responsible for the negligence or wrong¬ 
ful act which caused the injury.^? Where such pri¬ 
mary responsibility exists, the one so responsible 
cannot defeat the claim of indemnity by the fact 
that the defect or obstruction was caused by an in¬ 
dependent contractor.'^s Where a person is not 
primarily responsible for the act or wrong which 
causes the injury, there is no liability on his part 
to indemnify the one who has paid the damages 
and a person is not entitled to indemnity for pay- 


73. N.Y.—New York v. Sicilian As¬ 
phalt Pav. Co.. 101 N.B. 696. 208 
N.Y. 45, 46 L..R.A..N.S., 893. 

74. N.Y.—Relyea v. City of New 
York. 291 N.Y.S. 421. 249 App.Div. 
649. 

75. Sefttlement of claim with comtu 
ty’s consent 

The county will not be held liable 
even thousrh It had knowledge of, 
consented to. and acquiesced in, the 
municipality’s settlement of the 
claims.—^Incorporated Town of Nor¬ 
walk V. Warren County, 232 N.W. 
682. 210 Iowa 1262. 

76. N.Y.—^Buckley v. City of New j 
York, 10 N.Y,S.2d 650. 170 Mlsc. 
412, affirmed 34 N.Y.S.2d 577, 264 
App.Div. 116. appeal granted 35 N. 
Y.S.2d 719, 264 App.Div. 767, af¬ 
firmed 46 N.E.2d 352, 289 N.Y. 742. 

77. Ala—^EurelEa Coal Co. v. liouis- 
ville & N. R. Co., 122 So. 169, 171, 
219 Ala 286, citing Corpus cruris. 

Mo.—Busch & Latta Paint Co. v. 
Woermann Const Co., 276 S.W. 614, 
619, 310 Mo. 419, citing Corpus 
J'nria 

N.Y.—Kimball Fruit Co. v. New York 
Cent R. Co.. 254 N.Y.S. 280, 142 
Misa 558. 

31 C.J. p 450 note 12. 

Beoeipt and acceptance of goods 
Where initial carrier of cargo un¬ 
der uniform straight bill of lading 
for transportation in Interstate com¬ 
merce delivered its barge at pier of 
connecting carrier, and shipping 
documents for cargo were delivered 
to connecting carrier’s receiving 
clerk, and connecting carrier took 
possession of barge and discharged 
portion of another cargo on barge, 
there was a “delivery^' by Initial car¬ 
rier emd ’’acceptance’* by connecting 
carrier, and connecting carrier 'was 
liable to initial carrier for amount 
paid by Initial carrier to shipper for, 


subsequent damage to cargo remain¬ 
ing on barge when It became sub¬ 
merged,—Palmer v. Agwilines, Inc., 
D.CN.Y., 42 P.Supp. 239. 

78. U.S.—Robbins v. City of Chica¬ 
go, Ill., 4 WalL 657. 18 L.Bd. 427 
—City of Chicago v. Robbins, Ill., 
2 Black 418, 17 L.Ed. 298. 

31 C.J. p 450 note 13. 

76. Cal.—^Pacific Indemnity Co. v. 
California Ellectric Works, 84 P.2d 
313, 320, 29 Cal.App.2d 260, quot¬ 
ing Corpus JUxis, followed in 
Jcuiques v. Standard Oil Co. of 
California, 84 P.2d 322, 29 CaL 
App.2d 745. 

N.Y.—^Pennsylvania R. R. v. Tozzi, 
207 N.Y.S. 16, 124 Misc. 310. 

Pa—Devlin, to Use of U. S. Fidelity 
& Guaranty Co., v. School Dist. of 
Philadelphia, 10 A.2d 408, 337 Pa 
209—Jennings v. City of Philadel¬ 
phia 178 A. 305, 117 PaSuper. 462. 
Tex,—^Eastern Texas Electric Co. v. 
Rhymes, Clv.App., 1 S.W.2d 688, 
error dismissed. 

Wls.—State V. Yellow Baggage & 
Transfer Co., 247 N.W. 310, 211 
Wis. 391. 

31 C.J. p 460 note 14. 

Agent not primaxUy liable 
Motor carriers were not entitled to 
recoup from motor freight terminal 
operator, acting as their agent in 
handling shipments, amount for 
which they were liable to shippers 
because of destruction bf shipments 
by fire while in terminal, in absence 
of claim that loss was caused by such 
agent’s negligence on evidence that 
his liability to carriers for other 
than negligence was contemplated by 
parties.—Crouse v. Cadwell Trans¬ 
fer & Storage Co. of Mason City, 
Iowa, 286 N.W. 623, 226 Iowa 1088. 
Defective automobile 
Where wife was Injured In auto¬ 
mobile accident occurring while hus¬ 


band was operating automobile in 
which wife was riding, if the hus¬ 
band did not know of defective con¬ 
dition of automobile which was 
known to the owner of the automo¬ 
bile, the husband would not be liable 
over to the owner for any damages 
recovered by the wife in an action 
against the owner based on the de¬ 
fective condition of the automobile. 
—Parness v. Halpem, 15 N.Y.S.2d 
199, 267 App.Div. 678. 

ZUtennedlate contraotor 

Where infant plaintiff while on a 
sidewalk was injured by falling bags 
of pebbles caused by the active negli¬ 
gence of a subcontractor working on 
building being altered, intermediate 
contractor supervising the subcon¬ 
tractor’s work was not the “primary 
wrongdoer,’* and, in the absence of an 
agreement to Indemnify the owner of 
the premises from liability for such 
Injuries, it was not required so to do. 
—Schwartz v. Merola Bros. Const. 
Corporation, 34 N.Y.S.2d 220, 268 App. 
Div. 631, motion denied 46 N.E.2d 
367, 289 N.Y. 766, affirmed 48 N.B.2d 
299, 290 N.Y. 146. 

DiabUity of ‘‘owner of place of em- 
ployment” 

A general contractor employed by 
corporation to erect on corporation’s 
premises factory building did not be¬ 
come “owner” of the “place of em¬ 
ployment” within meaning of safe 
place statute, so as to become liable 
to indemnify corporation against lia¬ 
bility of corporation for Injuries to 
employee of subcontractor, caused by 
corporation’s violation of safe place 
statute by falling to relocate high 
tension wires or have current shut 
off, where corporation continued to 
have actual possession of entire 
premised and general contractor had 
no right to control work done by 
subcontractor or to require relocation 
of wires.—Criswell v. Seaman Body 
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ments made by him on a judgment against him for 
injuries to a third person, where it is apparent that 
the judgment was based on his own negligence or 
wrong or that of his employees.*® 

Application of rule to recovery by municipality. 
In accordance with the rule stated above, a munic¬ 
ipality is not entitled to recover back from a prop¬ 
erty owner what it has paid for damages caused by 
defects in the street, where such owner is under no 
obligation to keep the street in a safe condition, 
and the injury happened through no default of 
his,*^ or where there is no failure of duty on the 
owner’s part, and no negligence can be attributed 
to him, *2 as where he had no actual or construc¬ 
tive notice of the defective condition,** or where 
the city has not notified the owner and ordered or 
directed repairs to be made in accordance with a 
statute or ordinance to that effect,*^ or where the 
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person injured was guilty of contributory negli- 
gence;*5 nor can it recover over for damages 
caused by a defect for which it alone is responsi¬ 
ble,** as where the duty of construction or making 
repairs is on the municipality and the injuries are 
caused by defects which it negligently permits to 
continue.**^ On this principle, it has been held that 
the violation of a city ordinance which requires 
the owner of property fronting on a street to re¬ 
pair the sidewalk and keep it free from snow and 
ice and prescribes a penalty for such violation does 
not impose any duty to the public on such owner 
and therefore does not make him liable to the city 
for damages paid to one who received injuries by 
reason of the property owner’s failure to keep the 
sidewalk repaired or clean.** Moreover, the city 
has no action over against a contractor, where the 
dangerous condition of the street was a necessary 
result of work the city had specifically contracted 


Corporation, 290 N.W. 177. 233 Wis. 
606. 

50 . Cal.—Pacific Indemnity Co. v. 
California Electric Works, 84 P.2d 
313, 320. 29 Cal.App.2d 260, quot¬ 
ing Corpus Juris, followed in 
Jacques v. Standard Oil Co. of 
California, 84 P.2d 322, 29 Cal.App. 
2d 745. 

Pa.—^Nunamaker v. Finnegan, 168 A. 

482, 110 Pa,Super. 404. 

31 C.J. p 450 note 15. 

Antomo'bUe driver, Injuring an¬ 
other by his negligence, was not 
entitled to reimbursement from em¬ 
ployer for judgment against him.— 
Kennedy v. Travelers* Ins. Co., 217 
N.T.S. 261, 127 Mlsc, 665. 

Subsequent negligence of physician 
One whose negligence causes an in¬ 
jury has no cause of action against 
a physician who negligently treats 
the injury thus infiicted, even though 
the damages fiowing from the orig¬ 
inal injury are thereby increased.— 
Best V. Metcalfe, 14 S.E.2d 648, 219 
N.C. 607. 

81. U.S.—Robbins v. City of Chicago. 
HI., 4 Wall. 657. 18 L..Bd. 427—City 
of Chicago V. Robbins, IlL, 2 Black. 
418, 17 L.Bd. 298. 

31 C.J. p 451 note 16. 

Mere failure to repair 
Where the municipality has the 
duty to keep sidewalks in repair, the 
owner of property abutting on a 
public street of a municipality is 
liable over to the municipality for a 
judgment recovered against it and 
paid by it for injuries received by a 
pedestrian because of a defect in the 
sidewalk only where the original 
construction by the owner was faulty 
or created a dangerous condition; 
and the owner is cot liable over to 
the municipality where the injuries 


received by a pedestrian resulted' 
from mere omissions to keep the 
sidewalk in repair after the munici¬ 
pality has accepted the sidewalk.— 
City of Youngstown v. Peters, 20 N. 
E.2d 538, 60 Ohio App. 247. 
lability of lessee of abutting prop, 
erty 

In the absence of a provision in the 
lease imposing a greater liability, a 
lessee’s liability to the city for in¬ 
demnity is no greater than that of 
the owner.—City of Youngstown v 
Peters, supra. 

82. Ind.—^Home Brewing Co. v. In¬ 
dianapolis, 123 N.R 721, 70 Ind. 
App. 674. 

31 C.J. p 461 note 17. 

83. Pa,—City of Bradford v. Barry, 
98 A. 976, 264 Pa. 303—New Castle 
V. Kurtz, 69 A. 989, 210 Pa. 183, 
105 Am.S.R. 798, 69 L.R.A. 488, 1 
Ann.Cas. 943. 

84. Pa.—City of Bradford v, Bcurry, 
98 A. 976, 254 Pa. 303. 

Notice given by tenant 

Under a statute authorizing the 
city to require sidewalks to be 
kept in repair, and providing that 
on owner’s failure to do so, after no¬ 
tice from city, city could do the 
work itself and assess cost thereof 
on owner, an owner who has been 
notified of a defect by his tenant, 
who is required by the lease to make 
all repairs, and who has not been 
notified by the city, is not liable to 
the city for indemnity for damages 
paid to one suffering injuries be¬ 
cause of the defect.—Briggs v. City 
of Philadelphia, 173 A. 316, 316 Pa. 
48, reversing 170 A. 871, 112 Pa. 
Super. 60. 

85. Ind.—Catterlln v. Frankfort, 79 
Ind. 547, 41 Am,R. 627. 

86. N.Y.—Geneva v. Brush Electric 

Ml 


Co., 3 N.Y.S. 695, 60 Hun 681, af¬ 
firmed 29 N.E. 1034, ISO N.Y. 670. 
31 C.J. p 451 note 20. 

Defect caused by widening of high, 
way 

In action against city and light 
company for injuries sustained by 
guest when automobile struck an 
electric light pole which, after the 
widening of paved portion of high¬ 
way, was left almost in center of 
one traffic lane of the highway, the 
trial court properly refused request¬ 
ed instruction that, if jury find any 
verdict against city, they must also 
find a verdict for city and against 
light company, in the same amount, 
where the menace of the pole to 
traffic was the result of the act of 
the city in widening the paved i>or- 
tion of the highway so as to leave 
the pole almost in the center of the 
traffic lane.—^Parrelly v. City of 
Pittsburgh, 17 A.2d 191, 340 Pa. 616. 

87. N.Y.—^Rochester v. Campbell, 26 
N.B. 937, 123 N.Y. 405, 20 Ara.S.R. 
760, 10 L 1 .R.A. 393. 

31 C.J. p 461 note 21. 

88. Wash.—City of Seattle v. Shor- 
rock, 170 P. 690, 100 Wash. 234. 

31 C.J. p 461 note 23, 

"The primary duty to keep the 
highways in repair being upon the 
city and only the secondary duty im¬ 
posed by ordinance being upon the 
abutting property owner, if there 
be a failure on the part of the city 
or property owner to discharge their 
respective duties, under the familiar 
rules of contribution between wrong¬ 
doers, no recovery can be had by the 
city which has failed to perform its 
primary duty from the property own¬ 
er who has failed to perform his sec¬ 
ondary duty."—City of Ashland v. 
Vansant Kitchen Lumber Co., 281 
S.W. 603, 604, 213 Ky. 618. 
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with the contractor to do.^® A municipality, how¬ 
ever, is not precluded from recovering over against 
another because the relation of landlord and ten¬ 
ant might have prevented a recovery against him 
by the injured person.^® 

§ 24. Scope and Extent of Liability 

The amount recoverable as indemnity is limited to 
the amount actually paid. Where the indemnitor has no* 
tice of the suit against the indemnitee, and an oppor. 
tunlty to defend, he will be liable not only for damages 
and interest, but also for costs, expenses, and attorneys* 
fees. 

An implied contract of indemnity in favor of one 
who is legally liable for the negligence of another 
covers loss or damage only, and not mere liability 
and as a general rule the measure of the liability 
over of the person who is primarily liable for the 
loss or injuries is the actual amount the person, 
who is secondarily liable, has been compelled to pay 
as a natural consequence of the former’s negligence 
or other wrong.^2 Thus, if one legally liable for an 
injury effects a settlement by the payment of less 
than what might reasonably be required to compen¬ 
sate for the injury, he can recover from the party 
primarily liable only the amount actually paid.^^ 
So, also, where a person, at the instance and re¬ 
quest of another, commits a trespass on the lands 


of a third person, supposed by him at the time to be 
lawful, the damages which he may recover against 
his principal are those which he is compelled to 
pay.94 

Interest, fees, costs, and expenses. Where a per¬ 
son is obliged to defend against the act of another, 
against whom he has a remedy over, he may, if 
such other has notice of the suit and an opportuni¬ 
ty to defend, hold him liable not only for the amount 
of damages recovered against himself and which he 
is compelled to pay,^^ together with interest there¬ 
on,but also for all reasonable and necessary costs 
and expenses incurred in such defense,®^ including 
attorney’s fees.^^ 

While there is some authority to the contrary,^^ 
it has been held that where it does not appear that 
the indemnitor was notified of the action against the 
indemnitee, and had not participated in such ac¬ 
tion, the measure of the indemnitee’s damage 
against the indemnitor is limited to the amount 
which he has paid on the judgment recovered 
against him, together with interest thereon,^ and 
does not include the costs and expenses of defend¬ 
ing the action nor can such costs and expenses 
be recovered where it does not appear that the 
defense was solely against an act of the indemni¬ 
tor.^ The indemnitee cannot recover over the 


Ind.—City of Gary v. Bontrager 
Const Co., App., 47 N.B.2d 182. 

90^ Mass.—^Holyoke v. Hadley Wa¬ 
ter-Power Co., 54 N.R 889, 174 
Mass. 424i 

91. Ky.—^Miles v. Southeastern Mo¬ 
tor Truck Lines, 173 S.W.2d 990, 
996, 295 Ky. 166, quoting Corpus 
Juis. 

81 aj. p 451 note 27, 

Amount of liability or measure of 
damages where indemnity based 
on express contract see supra 5 13. 

92. Ky.—^Miles v. Southeastern Mo¬ 
tor Truck Lines, supra, quoting 
Corpus guris. 

N.T.—Weiner v. Mager & Throne, 3 
N.Y.S.2d 918, 167 Mlsc. 338. 

31 C.J. p 451 note 28. 

93. XdAbility of servant to master 

Conn.—Smith v. Foran, 48 Conn. 

244, 21 AnGuR. 647. 

91. N.T.—^People v. Esopus, 74 NT.T. 
310, 7 N.T.Wkly.Dig. 808, ajHarm- 
ing 10 Hun 651, 4 N.Y.Wkly.Dlg. 
447. 

96u Minn,—^Hartford Accident & In¬ 
demnity Co. V. Dahl, 278 N.W. 691, 
202 Minn. 410. 

81 CJ. p 461 note 29. 

^ Kan.—^Missouri, El & T. H. Co. 
V. Missouri Pac. R. Co., 176 P. 97, 
103 Elan. L 

81 C.J. p 451 note 3d. 


Xuterest not allowed 
Colo.—Otis Elevator Co. v. Maryland 
Casualty Co., 33 P.2d 974, 95 Colo. 
99. 

97. Minn.—^Hartford Accident & In¬ 
demnity Co. V. Dahl, 278 N.W. 691, 
202 Minn. 410. 

31 C.J. p 452 note 31. 

Befended at request of indemnitor 
The rule stated in the text applies 
especially where the indemnitor re¬ 
quests the indemnitee to defend the 
suit—City of Portland v. Atlantic & 
St L. R. Co., 66 Me. 485. 

Ckinsent of indemnitor 

(1) It has been held that the in¬ 
demnitee can recover the costs and 
expenses of defending the suit even 
though the indemnitor was not re- 
I quested to defend, at least if the 

indemnitee acted with the knowledge 
and consent of the indemnitor.—^Mil¬ 
ler V, New York Oil Co., 243 P. 118, 
84 Wyo. 272. 

(2) *Tf the costs, expenses, and 
counsel fees were reasonable and 
proper, and were incurred with the 
consent of the defendant, the right 
of the plaintiffs to recover such ex¬ 
penditures as part of the natural and 
direct consequence of the defendant's 
wrongful act cannot be doubted." 
N.Y.—John Wanamaker, New York, 

Inc., V. Otis El. Co., 175 N.Y.S. 78, 
82, 186 App.Dlv. 655, reargued 176 
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N.Y.S. 906, 188 App.Div. 978, modi¬ 
fied on other grounds 126 N.B. 718, 
228 N.Y. 192. 

Wyo.—Miller v. New York Oil Co., 
243 P. 118, 122, 34 Wyo. 272. 

98. Kan.—City of Ft. Scott v. Pen 
Lubric Oil Co., 252 P. 268, 122 TT ft n. 
369. 

Minn.—Hartford Accident & Indem¬ 
nity Co. V. Dahl, 278 N.W. 691, 
202 Minn. 410. 

31 C.J. p 462 note 32. 

99. Pa.—Orth V. Consumers' Gas 
Co., 124 A. 296, 280 Pa, 118. 
Without mentiou of need for notlca 

to the indemnitor it has been held 
that the indemnitee can recover rea¬ 
sonable counsel fees incurred in re¬ 
sisting the claim for which Indem¬ 
nity is claimed.—Sigmond Rothschild 
Co. V. Moore, Tex.Clv.App., 166 S.W. 
2d 744, error refused. 

L Md.—^Baltimore & O. R. Co. v. 
Howard County, 77 A. 980, 118 Md. 
404. 

Mass.—^Beacon Motor Car Co. v. 
Shadman, 116 N.B. 669, 226 Mass. 
570. 

8. Mass.—^Lowell v. Boston & L. B. 

Corp., 23 Pick. 24, 34 Am.D. 33. 

31 C.J. p 452 note 36. 

3. Minn.—Fidelity & Casualty Co. 
V. Northwestern Tel. Exch. Co„ 167 
N.W. 800, 140 Minn. 229. 

31 C.J. p 452 note 36. 
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costs of an appeal which is taken by him at his own 
instance.^ 

Several damages. The fact that the indemnitee 
has recovered indemnity from the indemnitor for 
damages caused by the latter’s negligence does not 
preclude him from recovering for further damag¬ 
es sustained by the same negligence, where the dam¬ 
ages are several.^ 

Double damages. It has been held that, al¬ 
though a town is compelled to pay double damages 
for injuries sustained on its highways, it can re¬ 
cover only single damages from the person whose 
negligence in making defects or obstructions was 
the cause of the injuries.® 

§ 25. Accrual of Liability 

The right tc sue for Indemnity accrues when pay¬ 
ment has been legally made by the Indemnitee. While, 
to be entitled to indemnity, an actual legal liability must 
have been sustained, the indemnitee may adjust and pay 
the claim without awaiting the result of suit, provided 
the amount paid is reasonable and just and was paid in 
good faith. 

As a general rule, the right to sue for indemnity 


for damages resulting from the negligence, misfea¬ 
sance, or malfeasance of another accrues only when 
payment has been legally made by the indemnitee.'^ 
However, it has been held that, where plaintiff con¬ 
tracts with defendant to do work for a third per¬ 
son which plaintiff has contracted to do, the liabili¬ 
ty of plaintiff for damages incurred in consequence 
of defendant’s failure to perform his contract in a 
proper manner will give rise to a right of action 
against defendant, although plaintiff has not paid 
the judgment recovered against him.® 

Necessity of compulsory payment. In order that 
one seeking indemnity be entitled to recover, he 
must have sustained an actual legal liability to the 
injured party;® and he cannot recover over an 
amount which has been wrongfully recovered from 
him.^® Thus, while a person who is liable for in¬ 
juries caused by the negligence or wrongful act of 
another may adjust and pay the claim therefor and 
need not wait the result of a suit in order to be en¬ 
titled to indemnity from the wrongdoer,^! the 
amount claimed must be reasonable and just, and 
the payment must have been made in good faith, 


4. Iowa.—Ottumwa v. Parks. 43 

Iowa 119. I 

5. Vt.—^Newbury v. Connecticut & * 
P. R, Co.. 26 Vt 377. 

81 C.J. p 452 note 38. 

a Mass.—^Lowell v. Short, 4 Cush. 
276—^Lowell v, Boston & It. H. 
Corp., 23 Pick. 24, 34 Am.D. 33. 

7. N.T,—^Merlette v. North & East 
River Steamboat Co., 13 Daly 114. 
Tex.—^Latimer v. Texas & N. O. K. 
Co., Civ.App., 56 S.W.2d 933, 936, 
citingr Oorpns jroxls. 

31 C.J. p 462 note 40. 

Corpus Juris cited in support of 
holding that right to sue for indem¬ 
nity accrued when Judgment was 
rendered against the one entitled to 
indemnity.—Prater v. Fidelity Trust 
Co.. 34 S.W.2d 206, 206, 161 Tenn. 
626. 

-Form of payment 

After “under and subject*’ convey¬ 
ance, vendor, who, because of pur¬ 
chaser’s default, was obliged to pay 
encumbrances forming part of pur¬ 
chase price may recover from pur¬ 
chaser on purchaser’s implied cove¬ 
nant of indemnity amount of loss, 
, although payment by vendor was in 
form of new bond and moi*tgage, se¬ 
cured on other property.—Borowsky 
V. Margulis, 166 A. 491, 810 Pa. 420. 
Prior payment as betweMi joiiLt tort¬ 
feasors or Joint debtors 
(1) Prior payment by co-obligor of 
more than his proportionate part of 
common debt is not condltlpn prece¬ 
dent to action for indemnity between 
, active and passive Joint tprt-feasors, 


whether relief is sought in original 
suits between them or by cross-ac¬ 
tions in suits by injured parties.— 
Barton v. Farmers* State Bank, Tex. 
Com.App., 276 S.W. 177, reversing 
Barton v. Farmers* State Bank of 
Bertram, Civ.App., 263 S.W. 1098. 

(2) Prior payment of common debt 
by debtor sued on note signed by him 
only was not condition precedent to 
cross action by him against codebtors 
for indemnity, each debtor as be¬ 
tween themselves being principal 
only to extent of his aliquot part of 
debt and surety for remainder, al¬ 
though jointly and severally bound 
to creditor.—Barton v. Farmers* State 
Bank, supra. 

8. N.J.—^Hoppaugh v. McGrath, 21 
A. 106, 63 N.J.L.aw 81. 

9. U.S.—The Toledo, C.C.A.N.T., 122 
I F.2d 265, affirming, D.C., 80 F. 

! Supp. 93, certiorari denied Isbandt- 
j sen-Moller Co. v. The Toledo, 62 

S.Ct. 302. 314 U.S. 689, 86 L.Ed. 
561. 

31 C.J. p 468 note 46. 

10. U.S.—The Toledo, supra. 

31 C.X p 463 note 46. 

City’s payment under subsegnent or- 
dlnaaoe 

Where city’s expenses for medical 
care for firemen and fire officers who 
were injured at fire on oil company’s 
premises were paid pursuant to an 
ordinance which was not adopted 
until long after the fire, city was not 
entitled to recover from the oil com¬ 
pany for such medical care.—City of 
Youngstown v. Cities Service Oil Co., 
31 N.K2d 876, 66 Ohio App. 97. 
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11. U.S.—Snohomish County v. 

Great Northern Ry. Co., C.CJi. 
Wash., 130 P.2d 996. 

Ala.-~Bureka Coal Co. v. Iiouisville 
& N. R. Co., 122 So. 169, 171, 219 
Ala. 286, citing Ckirpiui Juris. 

Ky.—^Miles v. Southeastern Motor 
Truck Lines, 173 S.W.2d 990. 296 
Ky. 156. 

N-J.—^Popkin Bros. v. Volk’s Tire Co., 
23 A.2d 162, 165, 20 N.J.Misc. 1, 
citing Corpus Juris. 

N.Y.—Colonial Motor Coach Corpora¬ 
tion V. New York Cent. R. Co., 228 
N.Y.S. 508, 131 Misc. 891. 

Pa.—Wise Shoes v. Blatt, 164 A. 89, 
107 Pa.Super. 478. 

31 CX p 458 note 42. 

- Sowevar, it has been held that 
one claiming indemnity is bound to 
prove affirmatively that he had paid 
damages by force of the judgment 
of a competent court—Oceanic 
Steam Nav. Co., Ltd. v. Campania 
Transatlantica Espanola, 39 N.E. 
360, 144 N.Y. 663, affirming 23 N.Y. 
B. 1163, 4 Misa 426. 

Servant held liable to master 
Conn.—Smith v. Foran, 43 Conn. 244, 
21 AmR. 647. 

Qa.—Georgia, S. & F. R. Co. v. Jos- 
sey, 81 S.B. 179, 105 Ga. 271. 

12. Ky.—Miles v. Southeastern Mo¬ 
tor Truck Lines, 173 S.W.2d 990, 
295 Ky. 156. 

31 CJ. p 463 note 43. 

Amount within l^ral liability 
A servant will be liable to his 
master for a voluntary settlement 
of a claim arising from the serv¬ 
ant’s fault, provided such settlement 
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after notice to the indemnitor and a person so 
paying assumes the risk, in an action against the 
wrongdoer for indemnity, of being able to prove the 
actionable facts on which his liability depends as 
well as the reasonableness of the amount which he 
pays.i^ 

§ 26. Notice of Action 

In general the liability of the Indemnitor does not 
depend on his receiving notice of the action against the 
indemnitee, although the giving of such notice is proper. 

Although there is authority to the contrary, 
as a general rule the liability of an indemnitor does 
not depend on the fact of his receiving notice of 
the action in which recovery is had against the in¬ 
demnitee for injuries caused by the indemnitor's 
negligent or wrongful act.^® As considered infra 
§ 32, the omission to give such notice does not go 
to the right of action, but simply changes the bur¬ 
den of proof and imposes on the party against whom 
the judgment was recovered the necessity of again 
litigating and establishing all of the actionable facts. 

The giving of such notice, however, is proper,i7 


and, as considered infra § 32, the indemnitor is con¬ 
cluded by the judgment if he had notice that the 
suit was pending and had an opportunity to defend 
it. 

§ 27. Joint Tortfeasors or Parties in Pari De¬ 
licto 

a. General rule 

b. Exceptions and limitations 

a. General Enle 

As a general rule one compelled to pay damages for 
the negligent or tortious act of another is not entitled to 
indemnity from the latter where both parties are Joint 
tort-feasors or In pari delicto. 

Subject to the many exceptions and limitations,, 
considered infra subdivision b of this section, as a 
general rule, similar to the rule with regard to con¬ 
tribution among joint tort-feasors, see Contribution 
§ 11, the right of a person exposed to liability and 
compelled to pay damages on account of the neg¬ 
ligent or tortious act of another to indemnity from 
the latter, considered supra § 21, does not apply 
where both parties are joint tort-feasors,^^ or are 


Is not in excess of the sum for 
which the master was legally liable. 
—Smith V. Poran, 48 Conn. 244, 21 
Am.B. 647. 

la Mass.—West Boylston v. Ma¬ 
son, 102 Mass. 341—Swansey v. 
Chace, 16 G-ray 303. 

I4i N,J.—^Popkin Bros. v. Volk’s 
Tire Co., 23 A.2d 162, 165, 20 N.J. 
Mlsc. 1, citing OoxptLS Juris. 

N.T.—^Dunn v. Uvalde Asphalt Pav. 
Co., 67 N.E. 439, 176 N.T. 214-- 
Colonial Motor Coach Corporation 
V. New Tork Cent. R. Co., 228 N. 
Y.S. 508, 131 Misc. 891. 

Pa—^Tugboat Indian Co. v. A/S Ivar- 
ans Rederi, 5 A2d 153, 334 Pa. 15. 
Sufficiency of evidence to Justify re¬ 
covery see infra $ 35. 

Seoovery denied 

Where charterer was not liable to 
cargo owners for delay caused by a 
latent defect in ship’s engines not 
discoverable by due diligence but 
nevertheless settled with cargo own¬ 
ers, charterer was a mere “volun¬ 
teer” and as assignee of cargo own¬ 
ers could not recover against the 
ship or owners.—^The Toledo, C.C.A 
N.T., 122 P.^d 255, affirming, D.C., 
30 P.Supp. 93, certiorari denied Is- 
bandtsen-Moller Co. v. The Toledo, 

1 62 S.Ct 302, 314 U.S. 689, 86 Ii.Ed. 

551. 

Am affeotlag d^rree of proof 
The voluntary payment by a pas¬ 
sive wrongdoer for injuries to third 
person does not negative right to 
Indemnity from actual wrongdoer, 
but merely varies degree of proof to 
establish Indemiiitor’s liability. 


N.J.—^Popkln Bros. v. Volk’s Tire 
Co., 23 A2d 162, 20 N.J.Mlsc. 1. 
Pa.— Wise Shoes v. Blatt, 164 A 89, 
107 Pa.Super. 473. 

15- N.C.—Q-regg v. Wilmington, 70 
S,B. 1070, 155 N.C. 18. 

31 CJ. p 433 note 49. 

16. Tex.—^Liatlmer v. Texas & N. O. 
R. Co., C1V.APP., 56 S.W.2d 933, 
936, error refused, citing Corpus 
Juris. 

Wyo.—^Miller v. New Tork Oil Co., 
243 P, 118, 122, 34 Wyo. 27*2, citing 
Corpus Juris. 

'31 C.J. p 453 note 50. 

17. Iowa.—St. Joseph & G. I. R. 
Co. V. Des Moines Union R. Co., 
162 N.W, 813, 180 Iowa 1292. 

31 C.J. p 453 note 52. 

Duty to give notice 
It has been said that a person 
who, at the instance of another, has 
committed a trespass on the lands ! 
of a third person, supposing at the 
time that the act was lawful, is un¬ 
der a duty, before defending an ac¬ 
tion against him for the trespass, 
to give his principal notice In order 
that the latter may elect either to 
conduct the defense or to make vol- 
untaJT satisfaction.—People v. Bsop- 
us, 74 N.T. 310, 7 N.T.Wkly.Dig. 303, 
affirming 10 Hun 651, 4 N.T.Wkly. 
Dig. 447. 

1& U.S.—Snohomish County v. 

Great Northern Ry. Co., C.C.A 
Wash., 130 P.2d 996—Fidelity & 
Casualty Co. of New Tork v. Fed¬ 
eral Express, C.C.AOhio, 99 F.2d 
•681—^Tomko v. City Bank farmers 
Trust Co., D.C.N.T., if P.R.D. 31. 
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[Cal.—^Byron Jackson Co. v. Woods, 
107 P.2d 639, 643, 41 CaLApp.2d 
777, citing Corpus Juris. 

Qa.—^Advanced Refrigeration v. 
United Motors Service, *26 S.E.2d 
789, 69 Ga.App. 783—Georgia Pow¬ 
er Co. V. Banning Cotton Mills^ 
157 S.E. 625, 42 Ga.App. 671. 

Miss.—Granqulst v. Crystal Springs 
Lumber Co., 1 So.2d 216, 190 Miss. 
672. 

N.J.—^Popkln Bros. v. Volk’s Tire 
Co., 23 A2d 162, 20 N.J.Mlsc. 1. 
N.T.—Wineck v. Tanolf, 37 N.T.S.2d 
563, 265 App.Div. 835—^Eifert v. 
U. S. Fidelity & Guaranty Co., 25 
N.T.S.2d 879, SSI App.Div. 1081, 
reargument denied 27 N.T.S.2d 772, 
261 App.Div. 1092, affirming 81 N. 
T.S.2d 148, 77 Misc. 516, and af¬ 
firmed 39 N.B.2d 272, 287 N.T. 689 
—^New Tork & Queens Transit 
Corporation v. Brooklyn Union 
Gas Co., 12 N.T.S.2d 1, S66 App. 
Div. 728, affirmed 28 N.E.2d 664, 
283 N.T. 732—^Kinsey v. William 
Spencer & ^on Corporation, 300 N. 
T.S. 391, 16*5 Misc. 143, affirmed 8 
N.T.S.2d 629, 255 App.Div. 995, af¬ 
firmed 22 N.E.2d 163, '281 N.T. 601. 
N.C.—Taylor v. J. A Jones Const. 
Co., 141 S.B. 492, 195 N.C. *30— 
Bowman v. City of Greensboro, 
130 S.B. '502, 190 N.C. 611. 

OkL—Cain v. Quannah Light & Ice 
Co,, 267 P. 641, 131 OkL 26. 

Tenn.—Humphries v. Manhattan 
Sav. Bank & Trust Co., 122 S.W. 
2d 446, 174 Tenn. 17. 

Tex.—^Tomerlin v. Krause, Civ.Ap!p., 
<278 S.W. 601—Webb'V. Bte.rdy, Civ. 
App., 269 S.W. 243, modified on 



42 C.J.S, 


INDEMNITY 


§ 27 


in pari delicto as where the act of each of the 
parties contributed to cause the injury^^o least, 
where the fault of each is of equal grade and sim¬ 
ilar character,and particularly where the negli¬ 
gent or other wrongful act from which damages re¬ 


sult to a third'person is committed by the parties 
acting in concert, or legally held to have acted in 
concert.22 Indeed, it has been held that, in order to 
constitute two persons joint tort-feasors, so as to 
bar indemnity, there must be a joint participa- 


other grounds Hardy v. Webb, 
Com.App., •282 S.W. 210. 

Vt.—^Atkins v. Johnson, 43 Vt 78, 

5 Am.R. 280. 

81 C.J. p 454 note 63—42 C.J. p 1132 
note 82. 

Carrier held not negligent 
Initial carrier of cargo under 
straight bill of lading for transpor¬ 
tation m interstate commerce which 
had delivered its barge to pier of 
connecting carrier and on being no¬ 
tified of barge’s sinking condition 
did all that could be done to avert 
loss, was not negligent so as to bar 
its recovery from connecting carrier 
for amount paid by initial carrier to 
shipper for damages to cargo by 
submerging while in connecting car¬ 
rier’s possession.—Palmer v. Agwili- 
nes, Inc., aC.A.N.T., 136 F.2d 689, 
affirming, D.C., 42 F.Supp. 239. 

Id. Ky.—Louisville & N. R Co. v. 
Southern Ry. Co., 36 S.W.2d 20, 
237 Ky. 618—Middlesboro Home 
Telephone Co. v. Louisville & N". 
R Co. 284 SW. 104, 214 Ky. 822. 
Mass.—Churchill v. Holt, 131 Mass. 
67, 41 Am.R. 191. 

Mo —Busch & Latta Paint Co. v, 
Woermann Const, Co„ 276 S.W, 
614, 310 Mo. 419—Central Surety 

6 Insurance Corporation v. Hin¬ 
ton, 130 S.W.2d 236, 238, 233 Mo. 
App. 1218, citing Corpus Juris. 

N.T.—Toth v. Kennedy & Smith, 19 
N.Y.S 2d 517, 629 App.Div. 855, af¬ 
firmed 33 N.E.2d 249, *283 N.T, 579. 
81 C.J. p 454 note 63. 

Moral turpitude 

*Tn all cases Involving moral de¬ 
linquency or turpitude all parties 
participating are deemed to be in 
pari delicto.”—^Middlesboro Home 
Telephone Co. v. Louisville & N. R. 
Co., 284 S.W. 104, 106, 214 Ky. 822. 
STegligeuce in oonstmctiou of hulld- 
Ing 

In action for damages resulting 
from injuries sustained by pedestri¬ 
an, who was walking on sidewalk 
and was struck by metal portion of 
fire escape which fell from building 
which was under construction, 
wherein jury found that defendant 
general contractor was negligent in 
failing to provide shed over side¬ 
walk or erect signs warning pedes¬ 
trians of danger, and that defend¬ 
ants who erected fire escapes were 
negligent« in leaving metal leaning 
against wall of building near open 
end of fire escape, defendants were 
In ”pari delicto,” and m absence of 
contract of indemnity general con¬ 
tractor was not entitled to judgment 
over agamst other defendants.— 


Smith V. 167th Street & Walton Ave. 
Corporation, 35 N.T.S.2d 965, 264 

App.Div. 370. 

20. N.H.—Graveline v. D P. Sulli¬ 
van Auto Co., 124 A. 552, 81 N.H. 
279. 

N.T.—Smith v. 167th Street & Wal¬ 
ton Ave. Corporation, 35 N.T.S.2d 
963, '264 AppDiv. 570. 

N.C.—Taylor v. J. A. Jones Const 
Co., 141 S.B. 492, 195 N C 30. 

Tenn.—Cohen v. Noel, 104 S.W.2d 
1001, 21 Tenn.App. 51. 

31 C.J. p 454 note 62. 

Failtire to ezerclsa due care 
A restaurant keeper who failed 
properly to prepare pork tendi^’-’oin 
for human consumption and agamst 
whom verdict was returned in pa¬ 
tron’s action for breach of warranty 
of the fitness of the pork tenderloin 
served as food could not recover as 
against wholesaler and packer of the 
meat, since a party cannot recover 
for a loss that he could have avert¬ 
ed by the exercise of due care.—Ei- 
senbach v. Gimbel Bros, 24 N.B.2d 
131, 281 N.Y. 474, modifying 10 N. 
T.S.2d 236, 266 App.Div. 903. motion 
! denied 21 N.E.2d 199, 280 N.Y. 690. 
Falluxe to inspect 

Failure on the part of a steam¬ 
ship company to inspect a plank ap¬ 
proach to a dolphin to which its ship 
was tied was held an independent 
act of negligence making the compa¬ 
ny a joint tort-feasor with the own¬ 
er of the dock, plank, and dolphin in 
resultant injury to an employee, 
where it knew the approach might 
become unsafe due to the swaying of 
the dolphins caused by the ships’ 
surging, and it could not recover 
over against the owner of the dock. I 
—^Alaska Pacific S. S. Co. v. Sperry 
Flour Co., 211 P. 761, 122 Wash. 642. 
Knowledge of defect 

(1) Warehouse company's use of 
defective elevator doors with the 
knowledge that they would not au¬ 
tomatically close being the proxi¬ 
mate cause of elevator user’s inju¬ 
ries, warehouse company was not 
entitled to recover from manufactur¬ 
er and contractor, on grounds of de¬ 
fective construction and installation 
of doors, the amount of the judg¬ 
ment the elevator user recovered 
against the warehouse company.— 
Morgan Warehouse & Commercial 
Co. V. Gilbert Mfg. Co., Tex.Civ.App., 
60 S.W.2d 1063, error refused. 

(2) With respects to liability ot 
shipbuilder to shipowner for defec¬ 
tively repaired clapper valves, ship¬ 
owner was not required to Inspect 
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all clapper valves, some of which 
were covered with cargo, because of 
constructive notice from finding one 
valve defective.—Bethlehem Ship¬ 
building Corporation v. Joseph Gut- 
radt Co., C.C.A.Cal., 10 P.2d 769. 
Failure to correct obvious danger 
Where steam company so laid its 
main in a street, beneath the city’s 
water main, that at one point the 
top of steam company’s main 
touched the bottom of city’s main, 
but the city did nothing to correct 
an obviously dangerous situation 
and did not call on the steam compa¬ 
ny to correct the situation, there 
could be no recovery over by the 
city on the city’s cross complaints 
against the steam company after 
judgments had been rendered against 
the city for damage to personalty 
stored in nearby building, due to 
break in the city’s main—^Lauer v. 
City of New York, 43 N.YS.2d 251. 
Evictios. from wrong train. 

Where passenger recovered from 
railroad for wrongful eviction, such 
railroad could not recover from the 
railroad misrouting passenger’s tick¬ 
et—^Louisville & N. R. Co. v. South¬ 
ern Ry. Co., 36 S.W.2d 20, 237 Ky. 
618. 

I 21. U.S.—Delano v. Ives, D.C.Pa-, 40 
F.Supp. 672. 

Similar faanra of duty by both 
Where there was no wrong act by 
either party, but similar failure of 
duty by both, no Indemnity is due 
one held separately liable.—Central 
Surety & Insurance Corporation v. 
Mississippi Export R. ’Co., C.C.A. 
Miss., 91 F.2d 125. 

22. IlL—John Griffiths & Son Co. v. 
National Fireproofing Co., 141 N,B. 
739, 810 Ill. 331, 38 A.L.R. 669, af¬ 
firming 229 IlLApp. 587. 

Mass.—^HoHsrwood Barbecue Co. v. 

Morse, 50 N.E.2d 55, 314 Mass. 368. 
Tenn.—Cohen v. Noel, '56 S.W.2d 744, 
163 Tenn. 600. 

31 C.J. p 464 note 68. 

Acceptance of check ou trust ac¬ 
count 

Insurer which became liable to> 
surety of clerk and master of chan¬ 
cery court, because of its acceptance 
for life insurance premium of check 
on “Back Tax” bank account with 
notice that clerk and master had no* 
authority to draw check for his own 
personal obligation, could not recov¬ 
er over from bank being a partici¬ 
pant in the breach of trust.—HCart- 
ford Accident & Indemnity Co. v. 
Farmers Nat. Bank, 149 S.W.2d 478,. 
24 Tenn.App. 699. 
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tion in the tort, and the parties must be guilty in 
equal degree, and that actual knowledge and fail¬ 
ure of duty of one of the parties are not sufficient 
to invoke the rule.^^ Certainly, where there is a 
difference in the degree of culpability the one guilty 
of the major dereliction will not be allowed indem¬ 
nity against the one guilty of the minor derelic- 
tion.25 A city is not entitled to indemnity from 
another where the independent negligence of the 
city and such other person is charged as the proxi¬ 
mate cause of injuries and both are sued in one ac- 
tion-2« 

Basis of rule. The rule is based on the public 
policy that two or more wrongdoers shall be left 
as to each other where their joint offense has 
placed them and that equities springing from a 
wrong will not be recognized.^*^ 

b. Exceptions and Limitations 

The rule that there la no right to indemnity as be¬ 
tween Joint tort-feasors is subject to many exceptions 
or limitations. 


The rule stated supra subdivision a of this sec¬ 
tion that one of several wrong-doers, who was com¬ 
pelled to pay damages for injury resulting to a 
third person from their negligent or wrongful acts, 
is not entitled to indemnity from the others, is sub¬ 
ject to many exceptions or limitations.^S It has 
been variously held that the rule does not apply, and 
that there may be a recovery of indemnity, where 
the person seeking indemnity and the person from 
whom indemnity is sought are not in pari delicto,^ ^ 
as where the party who was compelled to pay dam¬ 
ages was less culpable than the principal wrong¬ 
doer, although both are equally liable to the person 
injured;*® or where he was only technically or 
constructively at fault, as from a failure to perform 
some legal duty, and the negligent or wrongful act 
of the party from whom indemnity is sought was 
the primary or proximate cause of the injury 
or where both parties were at fault, but not in the 
same fault toward the person injured, and the fault 
of the party against whom indemnity is claimed 
was the primary and efficient cause of the injury;** 


23. Md.—^Baltimore & O. R. €o. v.' 
Howard County, 77 A. 930, 113 Md. 
404. 

24L Md.—^Baltimore & O. H. Co. v. 
Howard County, supra. 

C.J. p 453 note 6-6. 

25. XJ.S.—^Delano v. Ives, D.C.Pa., 40 
F.Supp. 673. 

28. Ind.—City of Gary v. Bontrager 
Const. Co., App., 47 X.B.2d 182. 

27. U.S.—Fidelity & Casualty Co. of 
New York v. Federal Express, C. 
C.A.Ohio, 136 P.2d 36. 

Mich.—Hart Tp. v. Noret, 158 N.W. 
17, 191 Mich. 427, L.R.A.1916F 83. 
‘*The rule has its foundation in 
public policy, that no one can allege 
his own turpitude or claim an ad¬ 
vantage for his own wrong. The 
courts in such a case will leave the 
parties in the position in which they 
have placed themselves, and will not 
undertake to adjust equities between 
them nor to inquire into their com¬ 
parative or relative culpability as 
between them.”—^Appalachian Corp. 
V. Brooklyn Cooperage Co., 91 So. 
539, 541, 151 La. 41. 

28. Tenn.—Cohen v. Noel, 56 S.W.2d 

744, 165 Tenn. 600. • 

Hxoeptious or narrow rule 

<1) Authorities are in apparent 
conflict as to whether there are ex¬ 
ceptions to the rule, some courts 
declaring the general rule and rec- 
0 |B:njLzing exceptions, others declaring 
th^t cases ordinarily designated as 
a^ptions are not exceptions but 
sipiply do not fall within the rule.— 
Colorado & & Ry. Co. v. Western 
i;jight & Power Co., 214 P. 30, 73 
107. . 

(2) Thus It has been said that 


“the cases which have permitted re¬ 
covery over have not been excep¬ 
tions to the general rule, but have 
done so because they do not meas¬ 
ure up to the rule which forbids re¬ 
covery over; that is, the parties are 
found not to be in pari delicto.”— 
Middlesboro Home Telephone Co. v. 
Louisville & N. R. Co., 284 S. W. 
104, 106, 214 Ky. 822. 

(3) And it has also been said of 
the rule that “it lias so many ex¬ 
ceptions that it has been said in 
this country that it can hardly with 
propriety be called a general rula”— 
Miller V. New York Oil Co., 243 P. 
118, 34 Wyo. 372. 

29. U.S.—Fidelity & Casualty Co. 
of New York v. Federal Express, 
C.C.A.Ohio, 136 P.2d 35. 

Ky.—^Middlesboro Home Telephone 
Co. V. Louisville & N. R. Co., 284 
S.W. 104, 214 Ky. 822. 

Tenn.—Cohen v. Noel, 66 S.W,2d 744, 
165 Tenn. 600. 

Frlxoaxy and secondary liability 
Under Ohio law, generally, a party 
secondarily liable in tort action is 
entitled to indemnity from one pri¬ 
marily liable although both are de¬ 
nominated joint tort-feasors.—Fidel¬ 
ity & Casualty Co. of New York v. 
Federal Express, C.aA.Ohio, 136 F. 
2d 35. 

Bank accepting executor’s check 
While, where an executor deposit¬ 
ed a check on the estate to his in¬ 
dividual account and then paid an in¬ 
dividual debt to the bank with a 
check on that account, the bank was 
held to have constructive notice and 
was compelled to pay back such 
sum to the estate, the bank was held 
not to be in pari delicto with the 
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executor and could therefore recover 
from him the amount it had been 
compelled to pay to the estate.— 
In re Seaman's Will. 200 N.Y.S. 604, 
205 App.Div. 681. 

30. N.Y.—Schwartz v. Merola Bros. 
Const. Corporation, 48 N.E.2d 299, 
290 N.Y. 145, affirming 34 N.Y.S. 
2d 220, 263 App.Div. 631, motion 
denied 46 N.B.2d '3-57, 289 N.Y. 756. 

N.C.—^Bowman v. City of Greensboro, 
130 S.B. 602, 190 N.C. 611. 

31. U.S.—Snohomish County v. 

Great Northern Ry. Co., C.C.A. 
Wash., 130 P.2d 996—^Burris v. 
American Chicle Co,, C.aA.N.Y., 
120 F.2d 218, affirming, D.C., 33 F. 
Supp. 104—Southwestern Bell Tel¬ 
ephone Co. V. Bast Texas Public 
Service Co., C.C.A.Tex., 48 F.2d 23. 

N.Y.—Commercial Casualty Ins. Co. 
V. Capital City Surety Co., 231 N. 
Y.S. 169, 224 App.Div. 500. 

N.C.—^Bowman v. City of Greens¬ 
boro, 130 S.B. 60*2, 190 N.C. 611. 

31 C.J. p 455 note 71—13 C.J. p 831 
note 33. 

Statutory liability 
The rule is especially applicable 
where the original liability is based 
on a violation of statutory law.— 
Catalanello v. Cudahy Packing Co., 
27 N.T.S.2d 637, affirmed 34 N.Y.S.2d 
37, 264 App.Div. 723, appeal denied 
35 N.Y.S.2d 726, 264 App.Div. 779. 

32. U.S.—General Accident, Fire & 
Life Assur. Corporation v. Good¬ 
year Tire & Rubber Co.* CC.A.N. 
Y., 132 F.2d 122—Fidelity & Cas- 
u€Llty Co. of New York v. Federal 
Express, C.C.AOhio, 99 F.'2d 681— 
Central Surety & Insurance Cor¬ 
poration V. Mississippi Export R. 
Co., O.C.AMiss., 91 F.2d 126— 
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or where, although the relation of the party seeking j that he is liable therefor, he did not join in such 
indemnity to the negligent or wrongful act is such ] act,33 or did not know and was not presumed to 


standard Oil Co. v. Robins Dry 
Dock & Repair Co., C.C.A.N.Y., 32 
F.2d 182, affirming, D.C., Standard 
Oil Co. (New Jersey) v. Robbins 
Dry Dock & Repair Co., 25 F.2d 
339. ‘ 

N.T.—Colonial Motor Coach Corpora^ 
tlon V. New York Cent. R. Co., 228 
N.Y.S. 508, 131 Misc. 891. 

Tenn.—Cohen v. Noel, 56 S.W.2d 744, 
165 Tenn. 600. 

81 C.J. p 455 note 72. 

Subsequent negligence 

Where damage is caused by the 
negligence of one wrongdoer subse¬ 
quent to the merely passive and an¬ 
tecedent negligence of another, and 
the negligence is different in kind, 
the case is an exception or is not 
subject to the general rule prevent¬ 
ing Indemnity between joint wrong¬ 
doers. 

Colo.—Colorado & S. Ry. Co. v. 
Western Light & Power Co., 214 
P. 30, 73 Colo. 107. 

N.H.—^Nashua Iron & Steel Co. v. 
Worcester & N. R. Co.. 62 N.H. 
159. 

seUaace on another 

(1) Where buyer justifiably relies 
on seller’s implied warranty of mer¬ 
chantable quality of dangerously de¬ 
fective article, which causes injuries 
for which buyer is liable to third 
party, doctrine of noncontribution 
among wrongdoers is avoided and in¬ 
demnity may be had by buyer from 
seller.—Manning Mfg. Co. v. Hartol 
Products Corporation of New Eng¬ 
land, C.C.A.Vt, 99 F.^d 813. 

(2) Where plaintiff did not rely 
on its own judgment as to quality 
and fitness of scaffold erected by 
defendant to enable plaintiff to com¬ 
plete a painting job, but relied on 
expert knowledge of defendant to 
furnish a structure suitable for the 
purpose, defendant was primarily 
liable for injuries to plalntilFs em¬ 
ployees caused by defects in the 
scaffold, parties not being placed in 
pari delicto by statute making it a 
misdemeanor to have defective scaf- | 
folds, and it being immaterial that 
plaintiff, so far as its employees 
were concerned, was not justified in 
relying on skill and good faith of 
defendant; and the fact that scaffold 
was erected in accordance with cer¬ 
tain drawings which did not call for 
use of bolts, but did call for nails, 
and defendant, in constructing scaf¬ 
fold, used nails of size specified or 
larger, would not preclude plaintiff 
from a recovery, unless it under¬ 
stood what drawings meant or qual¬ 
ity of thing represented thereby.— 
Busch & Latta Paint Co. v. Woer- 
mann Const. Co., 276 S.W. 614, 810 
Mo. 419. 


Pailnre to discover danger 

One who is liable as a tort-feasor 
because he fails to exercise due dili¬ 
gence to discover a defect or danger 
in machinery, appliances or place 
where injured person is required to 
work may recover over against an¬ 
other whose negligence produced de¬ 
fect.—Advanced Refrigeration v. 
United Motors Service, 26 S.E.2d 789, 
69 Ga.App. 783. 

Pailtire to inspeot 

(1) One held liable for defect in 
appliance because of failure to in¬ 
spect may enforce indemnity against 
another who is under obligation to 
furnish suitable appliances, the 
breach of which obligation caused 
the injury.—^Mallory S. S. Co. v. 
Druhan, 84 So. 874, 17 Ala.App. 365. 

(2) Where plaintiff’s only negli¬ 
gence was failure to inspect electric 
motor after defendant had repaired 
it, and defective repairing was sole 
cause of fire which started in kitch¬ 
en of plaintiff’s customer, mere fact 
that plaintiff removed motor from 
refrigerator in customer’s house and 
after repairs were made reinstalled 
it was not sufficient to prevent plain¬ 
tiff from recovering over against de¬ 
fendant for damages paid to custom¬ 
er.—^Advanced Refrigeration v. Unit¬ 
ed Motors Service, 26 S.E.2d 789, 69 
Ga.App. 783. 

(3) Elevator company employed to 
inspect and repair passenger eleva¬ 
tor impliedly agreed to exercise due 
care, and could not escape liability 
to owner for damages resulting from 
injuries to passengers Injured 
through companjr’s negligence on 
ground that owner was also negli¬ 
gent in failing to inspect elevator, 
since failure to inspect would have 
resulted in no damage, in absence of 
company’s primary negligence.—Otis 
Elevator Oo. v. Maryland Casualty 
Co., 33 P.2d 974, 95 Colo. 99. 

(4) A wholesaler, selling to retail¬ 
er kerosene having flash point at 
lower temperature than .permitted by 
statute, is liable to retailer for 
amount paid by latter in settlement 
of action by one to whom retailer 
sold some of such kerosene for inju¬ 
ries sustained when it exploded, as 
retailer was not in pari delicto with 
wholesaler, although each failed to 
test kerosene.—^Manning Mfg. Oo. v. 
Hartol Products Corporation of New 
England, C.C.A.Vt., 99 F.2d 818. 

31 aJ. p 455 note 75 [a] (2). 

33. Ga.—Georgia Power Co. v. Ban¬ 
ning Cotton Mills, 157 S.E. '525, 42 
Ga.App. 671, 

IlL—John Griffiths & Son Co. v. Na¬ 
tional Fireproofing Co., 141 N.B. 
739, 310 IlL 8'31, 38 A.L.R. 659, 
affirming 229 llLApp. 587. 
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Ky.—^Louisville & N. R. Co. v. South¬ 
ern Ry. Co., 36 S.W.2d 20, 237 Ky. 
618. 

La—^American Employers' Ins. Co. 
V. Gulf States Utilities Co., App., 
4 So.2d 628. 

Mass.—Hollywood Barbecue Co. v. 

Morse, 50 NE.2d 55, 314 Mass. 368. 
Mo.—Busch & Latta Paint Co. v. 
Woermann Const. Co., 276 S.W. 
614, 3*10 Mo. 419. 

N.J.—Popkin Bros. v. Volk’s Tire 
Co., 23 A.2d 162, 164, 20 N.J.Misc. 
1, quoting Coxpas Juris. 

N.Y.—Oceanic Steam Nav. Co. v. 
Compania Transatlantica Espano- 
la, 31 N.E. 987, 134 N.Y. 461, 30 
Ain.S.R 685, reversing 11 N.Y.S. 
728, 68 N.Y.Super. 425—Smith v. 
167th Street & Walton Ave Cor¬ 
poration, 35 N.Y.S.2d 965, 264 App. 
Div. 570—^Birchall v. Clemons 
Realty Co., 271 N.Y.S. 647, 241 
App.Div. 286—^Wade v. Village of 
Livonia 21 N.Y.S.2d 1020 , 174 
Misc. 893. 

Pa—Hanley v. Ryan, 87 PaSuper. 6. 
Wyo.—Miller v. New York Oil Co., 
243 P. 118, 34 Wyo. 272. 

31 C.J. p 455 note 69. 

Telephone ooxnpasiy cutting electric 
wire 

Telephone company cutting or 
changing position of electric com¬ 
pany’s guy wire, without notice, 
thereby causing injury to pedestrian, 
was actual wrongdoer as between 
companies. 

U.S.—Southwestern Bell Telephone 
Co. V. East Texas Public Service 
Co., C.O.A.Tex., 48 F.2d 28—^Derry 
Electric Co. v. New England Tele¬ 
phone & Telegraph Co., C.C.A.N. 
H, 31 P.2d 51. 

Tex.—^Bast Texas Public Service Co. 
V. Johnson, Com.App., 6 S.W.2d 
844, modifying, Clv.App., 300 S.W. 
975, and rehearing denied, Com. 
App., 9 RW.^d xxiiL 

liability of city 

(1) City whose representative ob¬ 

tained permission from transit com¬ 
pany to open subway emegerency ex¬ 
it door on condition that city em¬ 
ployees would guard opening was 
liable, as indemnitor, to transit com¬ 
pany against which judgment was 
recovered for death of pedestrian re¬ 
sulting from negligent failure of 
city employees to gruard sidewalk 
opening.—^Interborough Rapid 

Transit Co. v. City of New York, 262 
N.Y.S. 888, 237 App.Div. 612. afllrmed 
188 N.E. 88, 262 N.Y. 612. 

(2) That city, granting permit for 
construction of sidewalk shed and 
Issuing bulletin providing for struc¬ 
tural strength and lighting, failed to 
include therein all construction de¬ 
tails so as to avoid unreasonable 
, and unnecessary danger was not 
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know that the act was wrongful;*^ or, while there 
is some contrary authority where the negligence is 
concurrent, 35 where the party seeking indemnity 
was guilty of passive negligence as distinguished 
from the other’s active or positive negligence.^® It 
has also been held that where the injury forming 
the basis for the judgment against the joint tort¬ 
feasors results from a violation of a duty which one 
of the tort-feasors owes to the other, the latter, 
if compelled to pay the judgment, is entitled to in¬ 


demnity from the former and that it is only 
where the party who is in fault as to the person 
injured is without fault as to the party whose actual 
negligence caused the injury that recovery over can 
be had.33 

Offenses merely malum prohibitum. It has been 
held that the rule that there will be no indemnity as 
between joint tort-feasors does not apply where the 
offense is merely malum prohibitum.®® 


such contributory negligence as< 
would prevent the city's recovery 
against the contractor for the 
amount which the Injured pedestrian 
recovered from both the city and the 
contractor.—^West v. City of New 
York, 280 N.Y.S. 229, 155 Mlsc. 688. 

(3) City may have submitted rel¬ 
ative liability 8 ls between it and con¬ 
struction company for negligent 
blasting by latter’s independent con¬ 
tractor, under the general principle 
that where one does an act produc¬ 
ing injury and another does not join 
in the act but is thereby exposed to 
liability, the latter may recover 
against the real delinquent.—John¬ 
son V. City of Asheville, 146 S.E. 229, 
196 N.C. 550. 

Iowa.—^Horrabin v. City of Des 
Moines, 199 N.W. 988, 990, 198 
Iowa 549. 38 A.L.R. 554, citing 
Ckixpns d'oxis. 

■Utah,—Culmer v. Wilson, 44 P. 833, 
13 Utah 129, 67 Am.S.R. 713. 

81 C.J. p 455 note 70. 

Birect of knowledge of defect 

Warehouse company, knowing ele¬ 
vator doors were defective, was put 
to election of either making repairs 
and recovering therefor against con¬ 
tractor and manufacturer guarantee¬ 
ing doors against defects, or of us¬ 
ing doors and assuming responsibil¬ 
ity for injuries therefronL—Morgan 
Warehouse & Commercial Co, v. Gil¬ 
bert Mfg. Co., Tex.Civ.App., 60 S. 
W.2d 1063, error refused. 

•85. U.S.—Fidelity & Casualty Co. of 
New York v. Federal Express, C. 
C.A.Ohio. 136 F.2d 36, 42. 

"There can arise no issue of pri¬ 
mary and secondary liability—or 
question of active or passive negli¬ 
gence—^between joint tort-feasors 
where their concurring act of negli¬ 
gence results in injury to a third 
party. There can be no secondary 
liability for negligence where both 
Joint tort-feasors are in pari delicto 
•as between themselves."—^Fidelity & 
Casualty Co, of New York v. Federal 
Express, supra. 

whese activity required 
In action for death of child who 
was struck by automobile after 
alighting ffom <8011001 bus, where bus 
d«iser> stopped bus with all four 
wheels on the pavement fuid dis¬ 


charged child at a dangerous place 
m the highway, the bus driver, own¬ 
er, and surety company were not en¬ 
titled to judgment over against mo¬ 
torist on theory that bus driver was 
only passively negligent, and that 
motorist was actively negligent, 
since to relieve the bus driver on the 
ground of his passivity, when the 
law required activity on his part, 
would place a premium on negli¬ 
gence.—^Krametbauer v. McDonald, 
104 P.2d 900, 44 N.M. 473. 

Z6~ N.Y.—Scott V. Curtis, 88 N.R 
794, 195 N.Y. 424, 133 Am.S.R. 811, 
40 L.R.A.,N.S., 1147. 

Tex.—Magnolia Petroleum Co.' v. 
Long, 86 S.W.2d 450, 126 Tex. 195, 
affirming, Civ.App., 51 S.W.2d 426 
—New Nueces Hotel Co. v. Soren¬ 
son, 76 S.W.2d 488, 124 Tex. 175, 
modifying, Civ.App., 48 S.W.2d 365 
—^Eastern Texas Electric Co. v. 
Joiner, Clv.App., 27 S.W.Sd 917, re¬ 
versed on other grounds Valee v. 
Joiner, Com.App., 44 S.W.2d 983— 
Carson v. Knight, Civ.App., 284 S. 
W, 617, reversed on other grounds, 
Com.App., 294 S.W. 539, rehearing 
denied 29<6 S.W. xxL 
31 C.J. p 4-56 note 77. 

Corpus Jtuls cited as setting forth 
tests to be applied to determine 
whether indemnity can be enforced, 
—^Popkin Bros. v. Volk’s Tire Co., 23 
A,2d 162, 164, 20 N.J.Misc. 1. 
XUrisablishmeut of nature of uegll- 
genoe 

In action by infant Injured while 
on sidewalk by falling bags of peb¬ 
bles caused by alleged negligence of 
a subcontractor working on building 
being altered, where evidence estab¬ 
lished that subcontractor was one 
at least of primary wrongdoers, and 
that owner of building was not 
guilty of anything more than pas¬ 
sive negligence, owner was entitled 
to indemnity against subcontractor; 
but where evidence failed to estab¬ 
lish whether intermediate contractor 
was actively negligent along with 
subcontractor or was merely pas¬ 
sively negligent like owner and gen¬ 
eral contractor, owner could not re¬ 
cover Indemnity from intermediate 
contractor, nor could intermediate 
contractor recover indemnity from 
subcontractor.—Schwartz v. Merola 
Bros. Const Corporation, 48 N.R2d 

608 


299, 290 N.Y. 146, affirming 34 N.Y.S. 
2d ‘220, 263 App.Div. 631, motion de¬ 
nied 46 N.E.2d 357, 289 N.Y. 756. 
Beoovery denied 

(1) If injuries sustained by ga¬ 
rage employee, who fell from ladder 
on which he was standing while 
painting garage when ladder was 
struck by automobile, were caused 
by positively negligent, or reckless 
act of chauffeur, automobile owner 
who paid employee the judgment re¬ 
covered against the automobile 
owner could not recover indemnity 
from the garage owners, notwith¬ 
standing chauffeur was violating no 
ordinance or statute.—Cohen v. Noel, 
104 S.W.2d 1001, 21 TenmApp. 51. 

(2) One creating condition result¬ 
ing in injuries to third party under 
circumstances of active negligence, 
and another owing duty to third par¬ 
ty and employing dangerous instru¬ 
mentality thus created with knowl¬ 
edge of its imperfection, become ac¬ 
tive tort-feasors, and, as between 
themselves, are not entitled to in¬ 
demnity.—^Morgan Warehouse & 
Commercial Co. v. Gilbert Mfg. Co., 
Tex.Civ.App., 60 S.W.2d 1053, error 
refused. 

87. Tex.—Wheeler v. Glaxer, 153 S. 
W.2d 449, 137 Tex. 341, 140 A.L.B. 
1301, reversing Glazer v. Wheeler, 
Civ.App., 130 S.W.2d 

38. N.H.—^Boston & M. R. Co. v. 
Brackett, 53 A. 304, 71 N.H. 494. 

39. U.S.—Washington Gcuslight Co. 
V. District of Columbia, 16 S.CL 
664, 568, 161 U.S. 316, 40 L.Bd. 
712, affirming 20 D.C. 39. 

"Where the offense is merely mal¬ 
um prohibitum, and Is in no respect 
immoral, it is not against the policy 
of the law to inquire into the rela¬ 
tive delinquency of the parties, and 
to administer justice between them, 
although both parties are wrong¬ 
doers." 

U.S.—Washington Gaslight Co. v. 
District of Columbia, supra— 
Snohomish County v. Great North¬ 
ern Ry. Co., C.C.A.Wash., 130 F. 
2d 996, 1000. 

Mass.—Lowell v. Boston & L. B. 

Corp., 23 Pick. 24, 32. 

Wash.—Alaska S. S. Co. v. Pacific 
Coast Gypsum Co., 128 P. 654, 656, 
71 Wash. 359. 
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Unintentional wrong. It has been held that the 
rule that there will be no indemnity as between 
joint tort-feasors is limited to cases of intentional, 
meditated wrong,^® and that indemnity may be al¬ 
lowed between two wrong-doers where they have 
acted bona fide under the supposition of the entire 
innocence and propriety of the act and under cir¬ 
cumstances excluding intentional wrong.**! 

Comparative negligence as not involved. The 
right of indemnification between joint tort-feasors 
presupposes that as to the person injured both have 
been guilty of actionable negligence and de¬ 
fends on the difference of the character of the 
wrongs causing injury, and not on comparative neg¬ 


ligence.^^ 

Recovery over by municipality. Although a mu¬ 
nicipality, through its general duty as to the safety 
of its streets, is constructively at fault in neglect¬ 
ing to repair a defect or remove an obstruction in 
the city streets, and is compelled to pay damages 
to one injured by reason of such defects or obstruc¬ 
tions, it is entitled to be indemnified by the person 
who caused such defect or obstruction and who 
therefore was the efficient cause of the injury;*^ 
and the fact that it consented to the operation which 
caused the defect or obstruction does not make it 
a joint tort-feasor, so as to prevent it from being in¬ 
demnified.'*® 


IV. ACTIONS 


§ 28. Form of Remedy 

An action by the Indemnitee against the indemnitor 
may be on an express or implied contract, or an action 
against the persons claimed to be primarily liable for a 
tort, may be in tort. A recovery over by a cross action 
may be permitted by statute. 

An indemnitee may proceed against his indemni¬ 
tor by an action ex contractu, on the contract or 
bond of indemnity,^® as by an action of assump¬ 
sit;^*^ or, where he seeks to recover for damages 
paid for injuries caused by the negligent or wrong¬ 
ful acts, he may proceed by action ex delicto, 
as by an action on the case,^® and the fact that he 


has brought his action in tort has been held not to 
preclude his recovery because of a breach of war¬ 
ranty.®® It has been held that, where there is an 
express contract of indemnity and by its terms it 
contains nothing more than the law would imply, 
it is optional with plaintiff to declare in general 
indebitatus assumpsit for money paid or on the 
general contract®! Where a note is held as indem¬ 
nity, suit may be brought directly on it without ref¬ 
erence to a special agreement connected with it, 
unless the liability of defendant rests solely on the 
agreement collateral in its terms.®^ Where defend¬ 
ant and a number of other persons agree to hold 


4a Ala.—^Eureka Coal Co. v. Liouis- 
ville AT N. R. Co., 122 So. 169, 219 
Ala. 28*6—^Vandiver & Co. v. Pol¬ 
iak, 19 So. 180, 107 Ala. 547. 

Tenn.—Cohen v. Noel, 56 S.W.2d 744, | 
165 Tenn. 600. | 

41. Ala.—Eureka Coal Co. v. Liouis- 
ville & N. R. Co., 125 So. 169, 219 
Ala. 286—^Vandiver & Co. v. Pol¬ 
iak. 19 So. 180, 107 Ala. 547. 

42. Tex.—Weatherford Water, 

Light & Ice Co. v. Veit, Clv.App., 
196 S.W. 986. 

43. Tex.—Weatherford Water, 

Light & Ice Co. v. Veit, supra. 
“Primary liability and secondary 

liability have no relation whatever 
to degrees of negligence or the doc¬ 
trine of comparative negligence."— 
Fidelity & Casualty Co. of New York 
V. Federal Express, C.C.A.Ohio, 126 
F.2d 35, 40. 

44 N.Y.—Toth V. Kennedy & Smith, 
19 N.T.S.2d 517, 269 App.Div. 855, 
affirmed 83 N.B.2d 249. 286 * N.Y. 
679—^Wade v. Village of Livonia, 
21 N.Y.S.2d 1020, 174 Misc. 898— 
Bonadonna v. City of Buffalo, 281 
N.Y.S. 848, 166 Misc. 225. 

Tex.—^Magnolia Petroleum Co. • v. 

Long, 86 S.W.2d 460.u 126 Tex. 195, 

, affirming, Civ.App.^ 51 &W.^ 

. 42C.J.S.-39 


Wash.—City of Cle Blum v. Yeaman, i 
259 P. 35, 145 Wash. 157. 

31 C.J. p 466 note 73. 

Cil7 not barred department’s neg. 
leot 

Building department not being ad¬ 
ministrative department, city was 
not responsible for department's neg¬ 
lect to require more details regard¬ 
ing construction of sidewalk shed, 
and hence city could recover against 
contractor for amount recovered 
against both city and contractor by 
pedestrian injured by tripping over 
wooden silL—West v. City of New 
York, 280 N.Y.S. 229, 155 Misc. 688. 

45. N.Y.—^New York v. Com, 117 N. 

Y.S. 614, 183 App.Div. 1. 

31 C.J. p 456 note 74. 

48. Ky.—John P. Gorman Coal Co. 
V. Louisville & N, R. Co., 281 S.W. 
487, 213 Ky. 661. 

81 C.J. p 466 note 82. 

Rights and remedies of indemnitor 
see infra S§ 38, 39. 

47. Pa.—^Vinnacombe v. City of 
Philadelphia, 147 A. 826, 297 Pa. 
664—City of Philadelphia v. Read¬ 
ing Co., 145 A. 65, 295 Pa. 183, af¬ 
firming 10 PaJ>lst, j&'3 Co. 296— 


Wise Shoes v. Blatt, 164 A. 89. 107 
Pa.Super. 473. 

31 C.J. p 466 note 83. 

48. La.—Gordon v. Stanley, 32 So. 
531, 108 La. 182. 

49. U.S.—Pennsylvania Steel Co. v. 
Washington & Berkeley Bridge Co., 
D.aW.Va., 194 F. 1011. 

31 C.J. p 467 note 85. 

5a U.S.—Manning Mfg. Co. v. Har- 
tol Products Corporation of’New 
England, C.aA.Vt, 99 P.2d 813. 
Suit by retaHex against wholesaler 
That corporate retailer, settling 
action against it for injuries from 
explosion of kerosene purchased 
from it, brought action for Indem¬ 
nity against wholesaler thereof in 
tort, rather than on contract between 
wholesaler and retailer, did not pre¬ 
clude recovery by latter because of 
wholesaler's breach of implied war¬ 
ranty that kerosene was of standard 
statutory proof.—Manning Mfg. Co. 
V. Hartol Products Corporation of 
New England, supra. 

51. Me.—^Davis v. Smith, 10 JL 65, 
79 Me. 361. 

31 C.J. p 467 note 90. 

53. N.Y.—Wagman v. Hoag, 14 Barb. 
282. 
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plaintiff harmless, and their promise of indemnity 
is several, and not joint, plaintiff may maintain an 
action at law against defendant and is not compelled 
to resort to a bill in equity.^S a servant’s action 
against his employer for indemnity for satisfying 
a judgment against them jointly should be brought 
as an action at law.^^ 

Debt, An action of debt will not lie on a contract 
of indemnity against unliquidated damages.55 

Separate actions and cross actions. Under the 
statutes in some jurisdictions where the parties be¬ 
tween whom the right of indemnity exists are joined 
in the action, the party indemnified may be entitled 
to a judgment over against the indemnitor,and, 
where two wrongdoers are made parties defendant 
and they are not in pari delicto, the one secondarily 
liable may have a judgment over against the other 
without being forced to a separate action,®^ but 
the right to a recovery against the indemnitor by a 
cross petition in the action by the person injured 
against the indemnitee is statutory.^S 

To enforce performance of indemnity, the obli¬ 
gee may sue the obligor in a separate action from 
ffiat prosecuted by the obligee against the maker 
of notes for default in payments guaranteed by the 


obligor’s contract of indemnity.®^ 

§ 29. Persons Entitled to Sue, and Parties 

Ordinarily no one may sue on a contract of Indemnity 
but the indemnitee or someone suing In his right, such 
as his assignee. A third person is usually denied the 
right to sue as beneficiary unless the contract is so drawn 
as to create a direct obligation in his favor or he comes 
within the scope of statutory or equitable principles ex¬ 
tending to third persons the right to sue on contracts of 
indemnity express or Implied. General rules control In 
respect of parties defendant to actions br.ought on In¬ 
demnity contracts. 

The rules governing persons entitled to sue on 
contracts generally, as discussed in Contracts §§ 
518, 519, control, in so far as applicable, in deter¬ 
mining who may or who may not sue on a contract 
of indemnity.®® Ordinarily the only party entitled 
to sue on such a contract is the indemnitee or some 
one in his right,such as his assignee,®^ and one 
not named as indemnitee may not sue on an indem¬ 
nifying instrument containing no promise to him.®® 
A third person, although he may have an interest 
in the subject matter of the indemnity, and a right 
of action against the indemnitee, not being a party 
to the indemnity contract, is not entitled to sue 
thereon in his own name,®^ unless the contract or 
bond is not merely for indemnity but also creates a 
direct obligation in his favor,®® as where the prom- 


63, Mass.—HaU v. Thayer, 12 Mete. Blv. 728, appeal denied 36 N.Y.S.2d, 
130. 726. 264 App,I>iv. 778. 

31 C,J. p 457 note 88. Tex—^International & G. N. R. Co. v. 

Relief in equity before actual loss McAda, Civ.App., 265 S.W. 722. 
see supra S 14. 31 C.J. p 457 note 94. 

54, K.H.—Graveline v. D. F. Sulli- ,58. Tex—^Texas Midland R. Co. v. 
van Auto Co.. 124 A. 652, 81 N.H. Miers, Clv.App„ 37 S.W. 640. 

278. 31 C.J. p 457 notes 92, 93. 

56. K.X—^Flanagan v. Camden. Mut. 58. Ky.—^Bank of Blaine v. Han- 

Ins. Co.. 26 N.J.Law 506. shaw. 75 S.W.2d 629, 265 Ky. 825. 

55. N.T.—^Mohr v. J. C. Penney Co., ea Cal.—^Van Derhoof v. Chambon, 

276 N.T.S. 50. 242 App.Div. 886, 8 P.2d 925, 980, 121 CaLApp. 118, 

affirmed 1 N.£L2d 352, 270 N.T. 606 quoting Ckitpus Juris. 

—Commercial Casualty Ins. Co. v. Tex—^Fidelity & Deposit Co. of 
Capital City Surety Co., 281 N.T.S. Maryland v. Reed, Civ.App., 108 S. 
494, 224 App.Div. 558. W.2d 989, 940, quoting €k>rpus Jo- 

Tex—Sink v. Waco Mut Life & Ac- ris. 
cident Ass'n, Civ.App., 49 S.W.2d 31 C.J. p 457 note 97. 

888, error refused. Persons for and against whom in- 

of indeixuiitor not demnlty contract is available see 

^tory supra 9 10. 

A realty broker who agreed to in- ei. TT.S.—U, S. Fidelity & Guaranty 
demnlfy vendor against loss of Co. v. Vermont Marble Co., C.C.A. 
amount of commission paid broker nt, 16 F.2d 83. 
on detexmination by court that brok- cSal.—Van Derhoof v. Chambon, 8 P. 
er was not entitled thereto, was not 2d 925, 930, 121 CaLApp. 118, quot- 

nepessary party to suit brought by ing Corpus Juris, 

apo^r broker claiming commission Tex—^Fidelity & Deposit Co. of 
on so^, sale, since right of Indemni- Maryland v. Reed, CivJLpp., 150 S. 

tee tio, ii?apjead Indemnitor by cross W.2d 836-^Fidelity & Deposit Co. 

action and pray for^ recovery over in of Maryland v. Reed, Clv.App., 108 

case of adverse iudgment is permis- ’ S.W.2d 939, 940, quoting Oorpxu 
sf^ fiD4' 'iMi^datory.^Barker ‘ Juris. 

T«xCiv.App., 107 S.W.2a ‘490, 131 C.J. p 457 note 98. 

57. N.T,—Cat al a A^ lo * v, ' Cudahy 68. Cal.—^Van Derlatoof v. Chambon, 

.637; ’ 8 P.2d ■925. 930, 121 CaLApp. 118, 

irmed 34 N.T.a2d 87, 264 ^p. quoting Corpus Juris. • 

610- 


Tex—^Fidelity & Deposit Co. of 
Maryland v. Reed, Civ.App., 150 
W.2d 836—^Fidelity & Deposit Co. 
of Maryland v. Reed, Civ.App., 108 
S.W.2d 389, 940, quoting Corpus 
Juris. 

31 C.J. p 457 note 99. 

63; U.S.—Central States Grain Co- 
Operative V. Nashville Warehouse 
& Elevator Corporation, C.C.A.Ind., 
48 F.2d 138. 

64. Cat—^Van Derhoof v. Chambon, 

8 P.2d 925, 930, 121 CalJ^pp. 118, 
quoting Corpus Juris. 

Ind.—^B. I. Dupont De Nemours & 
Co. V. Ferguson, 168 N.E, 488, 86 
Ind.App. 429. 

Minn.—^FJellman v. Weller, 7 N.W.2d 
621, 529, 213 Minn. 457, quoting 
Corpus Juris. 

N.T.—Saucke Bros. Const Co. v. 
Comstock, 247 N.T.S. 668, 139 Misa 

- 106, affirmed 255 N.T.S. 845, 285 
App.Dlv. 650, afflmed 184 N.E. 86, 
260 N.T. 546. 

Tex—Fidelity & Deposit Co. of 
Maryland v. Reed, Civ.App., 108 S. 
W.2d 939, 940-941, quoting Corpus 
^tizis. 

31 a6. p 458 note 1. 

6 B. U*S.—^Pennsylvania Cement' Co. 
V, Bradley Contracting Co., C.OAl. 
N.T., 7 F.2d 822, 

CaL—^Van Derhoof v. Chambon, 8 P. 
2 d 925, 930, 121 CaLApp. 118, quot-' 
■ fng Obrpus Juris. 

Tex—^Fidelity Deposit Co. of 
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ise of indemnity was so made as to be expressly for 
the benefit of the third person in a way entitling 
him to sue thereon,®® for example, where it is con¬ 
ditioned for the benefit of any person “who may be 
injured” etc., in which case a person injured may 
sue on the contract,®*^ or unless he may be permit¬ 
ted to sue because within the contemplation of stat¬ 
utory®® or equitable®® principles which extend to 
third persons the right to sue on contracts of indem¬ 
nity. 

The doctrine discussed in Contracts § 519, under 
which one may sue on a contract made for his bene¬ 
fit, has been held inapplicable to bonds of strict in¬ 
demnity where the indemnity either by express 
terms or reasonable intendment runs solely to the 
obligee,*^® and where the contract is not a benefit 
contract in any sense, a third person may not re¬ 
cover as against the indemnitors,and incidental 
benefit has been held insufficient to enable one to 
sue as a third person beneficiary of an indemnity 
contract.'^^ 

Joint or several. Where two persons are named 


§ 29 

as indemnitee in a bond and only one is damaged, a 
joint action may be brought for the benefit of the 
person damaged.*^® If the contract is several one 
may maintain the action without joining the oth¬ 
ers and where several persons have been com¬ 
pelled to pay damages, they may bring several ac¬ 
tions for reimbursement.'^® If a party sues alone 
on a bond of indemnity made to himself and oth¬ 
ers, he must show that he alone received the injury 
resulting from the breach of the bond.*^® 

Parties defendant. The general rules relating to 
parties defendant, as discussed in the C.J.S. title 
Parties §§ 30-50, also 47 C.J. p 67 note 84-p 93 
note 61, control the matter of proper or necessary 
parties defendant in actions on indemnity con¬ 
tracts,'^'^ and in accordance therewith the principal 
has been held a proper and necessary party to an 
action on an indemnity bond.^® Where the prom¬ 
ise to indemnify is joint, all the promisors may be 
sued.*^® Under some statutes the person injured 
may sue the indemnitee and the indemnitor jointly, 
if he so elects.®® 


Maryland v. Reed, Clv.App., 108 
S.W.2d 939, 941, Quoting Corpus 
Oluis. 

Wyo.—^Kirch v. Nicholson, 297 P. 398, 
42 Wyo. 489. 

31 C.J. p 458 note 2. 
ee. Iowa.—^In re Prunty’s Estate, 207 
K.W. 785, 201 Iowa 670. 

Pa.—See Pusettl v. Collins & Aikman 
Corporation, 36 Liuz.Leg.Reg. 86. 
67. U.S.—^Ulmen v. National Surety 
Co. of New York, D.C.Mont., 3 P. 
Supp. 348. 

CaL—Van Derhoof v, Chamhon, 8 P. 
2d 926, 930, 121 CaLApp. 121, Quot¬ 
ing Corpns Jozls. 

Tex.—^BTldelity & Deposit Co. of 
Maryland v. Reed, Civ.App., 108 S. 
*W.2d 939, 941, quoting Corpus 

juris. 

31 C.J. p 458 note 3. 

Bights of traveler under highway 
houd 

(1) Bond and contract of high¬ 
way contractor who agreed to safe¬ 
guard work to protect public Is for 
benefit of a traveler, who, after judg¬ 
ment against contractor for injuries, 
could sue surety.—^Ulmen v. National 
Surety Co. of New York, D.C.Mont., 
3 P.Supp. 848. 

(2) Where bond engaged that high¬ 
way contractor should comply with 
contract requiring safeguards for 
public benefit, the law implied prom¬ 
ise to pay in case of breach of high¬ 
way contractor’s agreement to safe¬ 
guard the work for tha protection of 
the public.—^Ulmen v. National Surei 
ty Co, of New York,' supra. 

66 , Iowa.—in re 'Prunt 3 ^S l^s^tate; 207 
N.W. 786, l2lDlL^iowa*‘6W. < * ’ 


Neb.—Oss V- Hartford Accident & 
Indemnity Co. of Hartford, Conn., 
264 N.W. 897, 180 Neb. 811. 
Ordinainee penuittiiig suit 
Bond given city conditioned on pay¬ 
ing damages occasioned by use of 
explosives could be made the basis 
of a direct suit against obligor by 
the person Injured, where ordinance 
requiring bond allowed suit thereon 
by the injured person.—^Kansas City 
ex rel. Barlow v. Robinson, 17 S.W.2d 
977, 822 Mo. 1050, dissenting opinion 
8:2 S.W.2d 1075, 322 Mo. 1060. 
Statute held luapplloable under facts 
Ala.—^Baker v. Baldwin County Bank, 
168 So. 141, 232 Ala. 359. 

ea. U.S,—Warren Bros. Co. v. Hibbe, 
D.aOr., 43 F.2d 682. 

Patentee 

Equity court could subrogate pat¬ 
entee to rights of highway contrac¬ 
tors using patented pavement under 
Indemnity agreement of state high¬ 
way commission.—^Warren Bros. Co. 
V. Kibbe, supra. 

Relief in equity before actual loss 
see supra § 14. 

TO. N.C.—^Plrst Carolinas Joint 
Stock Land Bank of • Columbia v. 
Courtway, 157 S.B, 864, 200 N.C. 
622. 

7L N.Y.—National City Bank of 
New York V* Berwin, 270 N.Y.S; 
678, 240 App.Div. 660. ^ 

72. U.S.—^Reconstruction Finance 
Gofporaftoh v. Teter, C.G.A.I11., 117 
F.2<d 716,^ ceHio^rari denied 62 S. 
Ct 62, '314 ms. 620, 86> t..Ed. 498. 


Alleged intention to benefit plaintiiTs 
assignor 

An alleged intention of parties to 
an indenmity contract to benefit 
plaintiiTs assignor did not make as¬ 
signor a “third party beneficiary" of 
contract where benefit was merely 
incidental, so that contract could be 
enforced by plaintiff.—^Reconstruc¬ 
tion Finance Corporation v. Teter, C. 
C.A.I1L, 117 F.2d 716, certiorari de¬ 
nied 62 S.Ct 62, 814 U.S. 620, 86 L. 
Ed. 498. 

73. Mass.—Bird v. Washburn, 10 
Pick. 223. 

Pa.—^Mehaffy v. Lytle, 1 Watts 314. 

74. U.S.—^AStna Casualty & Surety 
Co, V. Adams, CGA-Pa., 84 F.2d 
362. 

Wash.—^National Bank of Tacoma v. 
AStna Casualty & Surety Co., 296 
P. 831. 161 Wash. 239. 

Wis.—^Taylor v. Coon, 48 N.W. 123, 
79 Wis. 76. 

81 C.J. p 468 note 6. 

76. Conn.—^Been v. Botsford, 3 Day 
159. 

7fti U.S.—^Perclval v. McCoy, C.C. 

Iowa, 13 F. 379, 4 McCrary 418. 
77- Cal.—Woods v. Berry, 296 P. 

332, 111 Cal.App. 676. 

31 C.J. p 468 note 10. 

78. ' tJah—^Wdods v. Berry, 296 P. 
882, 111 CaLApp. 675. * 

79- CaL—rRogers v. RlmbalL 49 P. 

719, 6 CaLUnrep.Cas. 725. 

Joint several indemnitors general¬ 
ly see supra i 10. 

80. U.S.—^Moore V. Loa Angeles Iron 
& Steel Co., C.GOaL*.ta9 F. 73. 

1 31 GJ. p 468 note 12. . 
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§ 30. Conditions Precedent 

To recover on a contract of Indemnity, the Indemnitee 
must comply with conditions precedent to accrual of 
liability, but In the absence of contrary provision of con¬ 
tract It is not a condition precedent to suit that the 
indemnitee should first seek reimbursement from a third 
person against whose acts he was Indemnified. Demand 
has been held not a condition precedent to suit, the suit 
itself constituting a sufficient demand. 

In order that the indemnitee may maintain an 
action against the indemnitor, the latter’s liability 
must have accrued, under principles considered su¬ 
pra §§ 14, 25, notice, if required under principles 
set forth supra §§ IS, 26, must have been given, and 
the indemnitee must have performed the conditions 
made prerequisite to liability by the terms of the 
contract, as explained supra § 16. In the absence of 
express agreement it is not a condition precedent to 
recovery on a bond or contract of indemnity that the 
indemnitee should first seek reimbursement for the 
damages sustained from the third person against 
whose acts he was indemnified,*^ although the in¬ 
demnitor might have no remedy over against such 
third person or that he should put such third 
person in default;** or that he should first resort 
to securities taken for his benefit*^ Where a per¬ 
son on selling stock warrants the value of the cor¬ 
poration’s assets, and agrees to indemnify the buy¬ 
er for any loss from overvaluation, and gives his 
note as collateral security, a tender of the stock 
by the buyer to the seller is not a prerequisite to re¬ 


covery on the note, where the stock not only is 
worthless, but the seller has denied absolutely his 
liability.*® A provision in the contract of indemni¬ 
ty making the filing of a verified and itemized state¬ 
ment pj>=na facie evidence of the fact and extent of 
the indemnitor’s liability does not render the filing 
of such statement a condition precedent to bringing 
suit on the contract.** 

Demand. A request or demand of the indemnitor 
to indemnify according to the conditions of the 
contract is not necessary before suit on the con¬ 
tract,*7 and this has been held to be true, although 
the promise is to indemnify ‘^on demand,” the bring¬ 
ing of suit being regarded as a sufficient demand.** 

§ 31. Defenses in General 

Generally speaking matters germane to actions on 
contracts of Indemnity and presenting legal reasons 
against recovery by the Indemnitee constitute valid de¬ 
fenses, as in the case of the indemnitee's failure to 
comply with the conditions of the contract, or fraud In 
connection therewith; but matters not germane to the 
action, such as matters unconnected with the contract of 
Indemnity, the Insolvency of the Indemnitee, or the ex* 
istence of statutes precluding a third person from re¬ 
covery against indemnitor direct, do not afford defenses. 

It may be stated generally that, in order that any 
matter may be set up as a defense to an action on 
a contract of indemnity, it must be germane to the 
cause of action pleaded and present a legal reason 
why the indemnitee should not recover.** It is a 


81. Ky.—Bank of Blaine v. Han- 
shaw, 75 S.W.2d 529, 255 Ky. 825— 
Pope V. Davidson, 5 J.J.Marsh. 400. 
Wash.—^Abrahamson v. Burnett, 290 
P. 228, 230, 167 Wash. 668, citing 
Corpus Juris. 

31 aj. p 459 note 16. 

88. Mass.—Springfield T. Boyle, 42 
N.E. 833, 164 Mass. 591. 

31 C.J. p 469 note 17. 

Zudesiaity contract as distiiict obll- 
gatlou 

Under contract of indemnity where¬ 
by obligor agreed to indemnify trans¬ 
feree of payee of notes for loss sus¬ 
tained through maker's nonpayment 
of installments on first mortgage on 
property on which transferee had 
second mortgage, there was no im¬ 
plied obligation on part of transferee 
that it would, or would not, make any 
effort to recover of maker principal 
of notes before transferee's right of 
action aerrued op contract as against 
obligor, and neither institution of 
action by transferee against maker 
to collect ‘notes nor failure to do so 
affected of auction against 

obligor, whose oMigation was dis¬ 
tinct the^iof maker.—^Bank of 

Blaiue BEanshaw, 75 S.W.2d 629, 

255 Ky. 885. .; i 


83. La.—U. S. Fidelity & Guaranty 
Co. V. Otis. 88 So. 225, 148 La 941. 

31 C.J. p 459 note 18. 

sa Conn.—Calamita v. De Ponte, 187 
A. 129, 122 Conn. 20. 

81 C.J. p 459 note 19. 

85. Md.—Merchant v. Hughlett, 84 
A. 380, 118 Md. 229. 

86 . D.C.—Carroll v. National Sure¬ 
ty Co., 24 F,2d 268, 58 App.D.a 3. 

87. Va—^Lamb v. Harrison, 2 Leigh 
625, 29 Va 625. 

8 a CaL—Hhlleck ▼. Moss, 22 Cal. 
266. 

89. U.S.—^Burris v. American Chicle 
Co., C.C.A.N.T.. 120 P.2d 218. af¬ 
firming, D.C., 82 P.Supp. 104, 

N.T.—^Westchester Lighting Co. v. 
Westchester County Small Estates 
Corporation, 15 N.E.2d 567, 278 N. 
T. 175, affirming 1 N.B.2d 14, 268 
App.Div. 764, and answering cer¬ 
tified Questions 3 N.Y.S.2d 393, 253 
App.Div. 903. 

Or.—^Rlgga V. New Jersey Fidelity 
& Plate Glass Co, of Newark. N. J., 
270 P. 479. 483-484. 126 Or. 404, 
citing Corpus Juxla 

S.C.—^Little V. Robert G. Lassiter & 
Co.. 163 S.B. 128, 156 S.a 286. 

W.Va—^National Surety Co. v. Con¬ 
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ley, 162 S.B. S, 6, 108 W.Va. 689, 
citing Corpus Juris. 

31 C.J. p 459 note 24. 

Bartlonlar matters not oonstltutliig 
defenses 

(1) Failure of bail bond sureties 
to surrender ciccused.—Calamita v. 
De Ponte, 187 A. 129. 122 Conn. 20. 

(2) Transfer of corporate note to 
indemnitee.—^Miller v. Bush, Tex-Clv. 
App., 42 S.W.2d 166. 

(3) Other matters. 

Colo.—^American Surety Co. of New 
York V. Shumaker, 254 P. 999, 81 
Colo. 241. 

Conn.—^Bridgeport L. A. W. Corpora¬ 
tion V. Levy. 147 A. 841, 110 Conn. 
255. 

Ill,—^U. S. Fidelity & Guaranty Co. v. 
Sabath, 8 N.B.2d 330, 286 IlLApp. 
320. 

N.T.2-Giens Falls Indemnity Co. of 
Glens Falls v. Carobine, 86 N.Y.S. 
2d 253. 

Tex.—Olson v. Smith, Clv.App., 72 
S.W.2d 650, error dismissed—^Lati¬ 
mer V. Texas & N. O. R. Co., Civ, 
App., 66 S,W.2d 938, error refused. 
Va.—Commonwealth Public Service 
Corporation v. Town of Bluefield, 
187 S.IL 621. 167 Va. 82. 

31 aJ. p 459 note 24 [b]. 
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good defense that the indemnitee has not complied 
with the essential conditions of the contract,^® as 
more particularly explained supra § 16, and fraud 
may afford a good defense.®^ However, the indem¬ 
nitor cannot set up as a defense any matter that is 
not connected with the contract of indemnity, 
such as that some act, not required by the indem¬ 
nity contract, has not been performed.®^ The fact 
that a statute would preclude a third person from 
recovering directly against an indemnitor does not 
afford a defense to an action by the indemnitee 
against the indemnitor to recover over for damages 
which the indemnitee has paid to such third per¬ 
son.®^ It has been held to be no defense to an ac¬ 
tion by an indemnitee against an indemnitor that an 
execution on which money had been paid by the in¬ 
demnitee was issued in violation of a prior agree¬ 
ment, where the indemnitee was not a party to the 
agreement and did not know of its existence or 
that the indemnitee is insolvent and cannot be dam¬ 
nified through his liability on the obligation indem¬ 
nified or that he has been discharged under the 
insolvent laws, and that his trustee has not given 
security according to law;^7 or that he failed to 
appear and defend a suit, unless such failure was 
the result of negligence^^ or an appearance would 
have availed the indemnitor and this applies to 
a failure to carry the litigation to a court of last 
resort.^ The fact that the loss was covered by in¬ 


§32 

surance affords no defense to the indemnitee’s ac¬ 
tion against the indemnitor.^ 

Set-off, An indemnitor when sued on the con¬ 
tract of indemnity may ordinarily set off any valid 
claim he has against the indemnitee, arising out of 
the indemnity contract^ 

§ 32. Conclusiveness and Effect of Prior Ad¬ 
judication 

a. As against indemnitor 

b. As against indemnitee 

c. As against third persons 

a. As against Indemnitor’" 

(1) When notified of action 

(2) When not notified of action 

(1) When Notified of Action 

(a) In general 

(b) Sufficiency of notice 

(c) Matters concluded 

(a) In General 

Where an indemnitor has notice of a suit against his 
indemnitee and has been afforded an opportunity to ap¬ 
pear and defend, a Judgment therein rendered against 
the indemnitee, if without fraud or collusion, is conclu¬ 
sive against the Indemnitor In respect of all questions 
therein determined and material in a subsequent suit by 
indemnitee against Indemnitor, whether or not the In- 
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Mlsiiomer or nlsdesexiptioiL 

(1) The fact that property owner 
was sued by an injured person as 
W. S. Co., and sued In the name of 
W. S.. Inc., when suln£: the actual 
wrongdoer for indemnity, did not 
prevent recovery.—^Wise Shoes v. 
Blatt 164 A. 89, 107 Pa.Super. 473. 

(2) Misdescription of obligee in 
bond was no defense in surety’s ac¬ 
tion agrainst indemnitors, where bond 
correctly described persons to whom 
money was payable.—Fidelity & De¬ 
posit Co. of Maryland v. Madson, 232 
N.W. 626, 202 Wls. 271. 

90. Or.—Riggs v. New Jersey Fidel¬ 
ity & Plate Glass Co. of Newark, 
N. J., 270 P. 479, 484, 126 Or. 404, 
citing Oorpns Jnxis. 

91. N.J.—Sholk V. Cayer, 166 A. 162, 
113 N.J.Eq. 170. 

N.T.—Stutson v. New Amsterdam 
Casualty Co., 10 N.T.S.2d 749, 170 
Misc. 419. 

Defense of collusion not shown'wu 
der facts 

In action by makers of note to re¬ 
cover amount of judgment obtained 
by payee against makers on the note 
from third persons who agreed to 
pacy note, a finding that makers paid 
judgment with money loaned by 


payee to makers’ son, who gave note 
to payee and gave or loaned the 
money to makers, did not support 
charge of collusion between makers 
and payee, since payee was free to 
prefer the note of makers’ son to 
judgment against makers.—^Kennedy 
V. Griffith, 96 P.2d 752, 98 Wash. 183. 

92. Tex,—Cisco & N. B. Ry. Co. v. 
Texas Pipe Line Co., Civ.App., 240 

S. W. 990. 

31 C.J. p 469 note 26. 

93. Mass.—Springfield v. Boyle, 42 
N.B. 333, 164 Mass. 591. 

81 C.J. p 469 note 27. 

94u U.S.—^Burris v. American Chicle 
Co., C.C.A.N.T., 120 F.2d 218, af¬ 
firming. D.C., 33 F.Supp. 104. 

N.T.—^Westchester Lighting Co. v. 
Westchester County Small Estates 
Corporation, 16 N.B,2d 567, 278 N. 

T. 175, affirming 1 N.B.2d 14, 263 
App.Div. 764 and answering cer¬ 
tified question 3 N.T.S.2d 893, 253 
App.Dlv. 903. 

95. Pa.—^Johnston v. Mann, 9 Peu 
I Super. 251. 

99, N.C.—Quickel v. Henderson, 69 
N.C. 286. 

97. Pa,—^Bauer v. Roth, 4 Rawle 

88 . . 

98. Or.—^Riggs V. New Jersey Fidel¬ 
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ity & Plate Glass Co. of Newark, 
N.J., 270 P. 479, 484, 126 Or. 404, 
citing Corpiu Jozls. 

31 C.J. p 460 note 31. 

99. Iowa.—^Doran v. Davis, 48 Iowa 

86 . 

Or.—^Riggs v. New Jersey Fidelity 
& Plate Glass Co. of Newark, N.J., 
270 P. 479, 484, 126 Or. 404, citing 
Corpus Jluis. 

L N.T.—Grant v. Lawrence, 29 N. 

T.S. 901, 79 Hun 666. 

81 C.J. p 460 note 33. 

2 . Mo.—Busch & Latta Paint Co. 
V. Woermann Const Co., 276 S.W. 
614, 310 Mo. 419. 

Xhsnrer's right of subrogation. 

Suit for indemnity for amount paid 
by plaintiff to injured employees 
when scaffold erected by defendant 
collapsed was properly brought in 
name of plaintiff, although its in¬ 
surer was obliged to pay plaintiff’s 
losses, since Insurer had a right of 
subrogation against any person lia¬ 
ble to plaintiff on account of the 
loss, and whatever plaintiff recovered 
belonged as of right to insurer.— 
Busch & Latta Paint Co. v. Woer¬ 
mann Const Co., supra. 

3. Cat—^Temple St Cable R. Co. v. 
Heilman, 37 P. 630, .103 Qal. 634. 

81 O.J. p 460 note 84. 
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demnftor actually appears and defends In the prior suit, 
and this rule applies Irrespective of any agreennent mak- 
Ing the Judgment conclusive. However, the former judg¬ 
ment is not conclusive on the indemnitor where it is the 
result of fraud or where It was entered by consent or 
settlement in which the indemnitor fails to acquiesce. 

Where the indemnitor is notified of the pendency 
of an action against the indemnitee in reference to 
the subject matter of the indemnity and is given an 
opportunity to defend such action, the judgment in 
such action, if obtained without fraud and collusion, 


is conclusive on the indemnitor as to all questions 
determined therein which are material to a recovery 
against him in an action for indemnity brought by 
the indemnitee and it is not open to collateral at¬ 
tack by the indemnitor,® and the judgment is con¬ 
clusive against the indemnitor whether or not he 
appears and defends.® This rule is in some juris¬ 
dictions embodied in statutory^ provisions,^ and is 
sometimes expressly prescribed by the indemnity 
contract;® but it exists entirely apart from any 


4w U.S.—^Abbott V. ^tna Casualty 
& Surety Co., D.C.Md., 4'2 P.Suj)p. 
793, aihrmed, O.CA., .^tna Casual¬ 
ty & Surety Co. v. Abbott. 130 P. 
2d 40—^New York & Porto Rico S. 
S. Co. of Xew York v. Liee’s Light¬ 
ers, D.C.X.Y.. 48 P.2d 372—.Im¬ 
perial Refining Ca v. Kanotez Re¬ 
fining Co., C.C.A.Kan., 29 P.2d 
193—Standard Oil Co. (X. J.) v. 
Robbins Dry Dock & Repair Co., 
D.C.X.Y., 25 P.2d 339, 440, citing 
Coxpuj Juris, and affirmed, C.C.A., 
Standard Oil Co. v. Robins Dry 
Dock & Repair Co., 32 P.2d 182. 
CaL—^Lamb v. Belt Casualty Co., 40 
P.2d -311, 9 Cal,App.2d >624—Bach¬ 
man V. Independence Indemnity 
' Co., 237 P. 110, 111, 112 CaLApp. 
465, citing Corpus Juris —Santa 
Cruz Portland Cement Co. v. Snow 
Mountain Water & Power Co., 274 
P. 617, 96 CaLApp. 6X5. 

Pla,—Columbia Casualty Co. v. Hare, 
156 Sa 370, 376, 116 Pla. 29, citing 
Corpus Juris. 

Qa—^Acme Past Freight v. Southern 
Ry. Co., 21 S.B.2d 493, 67 GaApp. 
885. 

IlL—Chicago & W. I. R. Co. v. Calu- j 
met & S. C. Ry, Co., 222 IlLApp. 
678. 

Ind.—^Hoosier Casualty Co. v. Miers, 
27 X.B2d 342, 217 Ind. 400. 

Iowa—^Hoskins v. Hotel Randolph 
Co., 211 X.W. 423, 203 Iowa 1162, 
65 A.L.R. 1125, certiorari denied 
Otis Elevator Co. v. Hoskins, 48 
S.Ct 122, 275 U.S. 566, 72 L.B<L 
429. 

Kan.—City of McPherson v. Stucker, 
Stucker & Strachan, 282 P. 703, 
129 Kan. 262. 

Ky .—Middlesboro Home Telephone 
Co. V. Louisville & N. R. Co., 284 

S. W. 104, 214 Ky. 822. 

La—^New Orleans Great Northern 
R. Co. V. S. T. Alcus & Co., 106 
So. 91, 169 La 38—Commercial 
Credit Co. v. Gatlin-McDonald Mo¬ 
tor Co., 7 LiaApp. 249. 

Mass;—^Hbllywood Barbecue Co', v. 
Ho/rse, 50 N.E.2d 55, 314 Mass. 368 
—PIstel V. Car & General Ina Coi^ 

^ poration, 23 N.E2d 895, '304 Masa 
* 45S—Levlntott v. Poorvu, 200 N.E. 
'9/ *293 Masa 338—-Miller v. U. S. 
Fidelity 6b Casualty Co., 197 N.B. 
^75, 2« Masa 445—Bowditch v. S. 

T. 'Slattery ’ Co., 161 N.B. 878, 263 
Masa 496. 


Mmn.—State Bank of Xew Prague v. 
American Surety Co. of New York, 
288 X.W. 7. 206 Minn. 137. 

N’.H.—Strain v. Chandler, 188 A. 461, 
88 N.H. 318. 

N.J.—West Jersey & S. S. R. Co. v. 
Atlantic City Electric Co., 153 A. 
254, 107 N.J.Eq. 457. 

N.Y.—Culver Contracting Corpora¬ 
tion V. Humphrey, 196 N.BL 827, 
268 N.Y. 26, affirming 272 N.Y.S. 
662, 242 App.Dlv. 649, resettled 275 
N.Y.S. 665, 242 App.Div. 837, re¬ 
argument denied 198 N.E. 574, 268 
N.Y. 719—^Municipal Service Real 
Estate Co. v. D. B. & M. Holding 
Corporation, 178 N.B. 745, 267 N.Y. 
4*33, 78 A.L.R. 323, affirming 249 
N.Y.S. 564, 232 App.Div. 183—Kin¬ 
sey V. William Spencer & Son Cor¬ 
poration, 300 N.Y.S. 391, 166 Misa 
143, affirmed 8 N.Y.S.3d 529, 266 
App.Div. 995, affirmed 22 N.EL2d 
168, 281 N.Y. 601—Whitaker v. 
Equitable Laundry Macb. Corpo¬ 
ration, 227 N.Y.S. 233, 131 Mlsa 
505, affirmed 228 N.Y.S. 922, 223 
App.Div. 881—Glens Falls Indem- | 
nity Co. of Glens Falls v, Caro- 
bine, 36 N.Y.S.2d 253. 

N.D.—^Bremen Elevator Co. v. Farm¬ 
ers' & Merchants' Bank of Shey- 
enne, 216 N.W. 203, 56 N.D. 110. 

OkL—^U, S. Fidelity & Guaranty Co. 
V. Dawson Produce Co., 68 P.2d 
105, 107, 180 Okl. 119, quoting Cor¬ 
pus Jui^ 

Or.—Riggs V. New Jersey Fidelity 
& Plate Glass Co. qf Newark, N. 
J., 270 P. 479, 484, 126 Or. 404, cit- 

I ing Corpus Juris. 

Pa.—^Renschler v. Pizano, 198 A. 33, 
329 Pa. 249—City of Philadelphia 
V. Reading Co., 145 A, 66, 295 Ph. 
183, affirming 10 Pa.Dist. & Co. 295 
—^Fisher v. City of Philadelphia, 
170 A. 875, 112 Pa.Super. 226— 
Borough of Ingram v. Hachmeis- 
ter, 94 Pa.Super. 25. 

Tez.—Barker v. Fkgg, Civ.App., 107 
S.W.2d 490—Home Ins, Co. v. Shu- 
gar, Civ.App., 43 S.W.2d 312, error 
refused. 

Wash.—^Abrahamson v. Burnett, 290 
P. 228, 157 Wash. 668. 

Wis.—Hartford Accident & Indem¬ 
nity Co, V. Worden-Alien Co., 297 
N.W. 436, 238 Wis. 124. 

31 C.J. p 466 note 37. 

Conclusiveness of Judgxnent €ls 
against person responsible over 
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generally see the C.J.S. title Judg¬ 
ments §§ 811, 812, also 34 C.J. p 
1031 note 6-p 1034 note 62. 
Conclusiveness of adjudication 
against prmclpal in action against 
surety see the C.J.S. title Principal 
and Surety § 261, also 60 CJ. p 
196 note 4-p 199 note 41. 

ILaw and equity 

Prior judgment against indemnitee 
is conclusive against indemnitor, 
whether suit for indenmity Is 
brought in equity or at law.—West 
Jersey & S. S. R. Co. v. Atlantic 
City Electric Co., 153 A. 254, 107 N. 
J.Bq. 467. 

XUdemuitor not stranger to Judgment 
'When a person is responsible 
over to another on some claim and is 
duly notified of the pendency of an 
action involving such claim, and re¬ 
quested to take upon himself the de¬ 
fense of it, he Is no longer a stran¬ 
ger but Is bound by the Judgment 
because he has had the opportunity 
to appear and defend the action."— 
Genard v. Hosmer, 189 N.E. 46, 49, 
285 Mass. 259, 91 A.L.R. 543. 

5. U.S.—State-Planters* Bank & 

Trust Co. V. First Nat. Bank, C.C, 
A.Va., 76 F.2d 527, certiorari de¬ 
nied 55 S.Ct 928, 295 U.S. 764, 79 
L.Bd, 1706. 

6- U.S.—Royal Ins. Co. v. St. Louls- 
San Francisco Ry. Co., CLaA.OkL, 
291 F. 358. 

Pa.—Orth V. Consumers* Gas Co., 
124 A, 296, 280 Pa. 118—Wright v.' 
City of Scranton, 194 A. Ig, 128 
Pa.Super. 185. 

Where indemnitor does appear 
defend, he is as much concluded by 
the Judgment as Is the indemnitee.— 
Grandy v. Washlngton-Virgmia Ry. 
Co., C.C.A.Va., 298 F. 695. 

Where indemnitor does not defend, 
he is nevertheless concluded by the 
judgment.—Abbott v. ^tna Casualty 
& Surety Co., D.C.Md., 42 F.Supp. 
793, a,ffirmed, C.C.A., JStna Casualty 
& Surety Co. v. Abbott, 180 P.2d 40. 

7. OkL—^U. S. Fidelity. 3s Guaranty 
Co. V. Dawson Produce Co., 68 P.2d 
105. 180 OkL 119. ‘ 

81 C.J. p 461 note 39. 

K U.S.—Abbott V. .^Stna Casualty & 
Surety Co., P.CMd.^. 42 F.Supp. 
793, affirmed) C.C.A.,' <2Etna Casual- 
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g^eement making the judgment Conclusive.^ In i 
ccordance with this rule a judgment recovered 
gainst a municipal corporation, for injuries caused 
y a defect or obstruction in a highway or other 
ublic place, or by other nuisances, is conclusive 
vidence of its necessary facts and conditions, in 

subsequent action by the municipality against a 
‘lird person, who is liable over for such defect 
r nuisance, and who was notified and given 
n opportunity to defend the former action but 
t is necessary to lay a foundation for the action by 
howing such third person to have caused the ob- 
truction or defect.ii 

On the other hand, liability for indemnification 
annot be adjudicated without affording the indem- 
litor an opportunity to defend and to contest every 
lement entering into the cause of action.^^ Where 
he indemnitor offers a good defense to the former 
ction, which the indemnitee does not plead, the 
djudication therein against the indemnitee is not 
linding on the indemnitor,!^ and the indemnitor 
nay always avoid the condusiveness of a judgment 
endered against the indemnitee by showing that it 
vas the result of collusion or fraud.!^ It is op- 
ional with the indemnitor whether or not to de- 
'end the action against the indemnitee, and his fail- 
ire to do so may not be construed as a breach of 
hity where the contract of indemnity fails to pro¬ 
vide that he must defend.!® 

The fact of voluntary payment for injuries to a 
hird person does not negative the right to indemni- 
y,, as considered supra ^ 20, but does vary the de¬ 


gree of proof needed to establish the liability of 
the indemnitor.!® A settlement or consent decree 
is not binding on the indemnitor where he does not 
acquiesce therein,!7 and the judgment in such case 
is merely presumptive instead of conclusive as to 
the issues therein decided, and stands unless con¬ 
tradicted by the indemnitor.!® 

Effect of stipulation as to appearance. Where 
the person notified denies liability, and refuses to 
defend, but his attorney assists in the trial under a 
stipulation that his appearance shall not bind his cli¬ 
ent, the stipulation does not relieve the person noti¬ 
fied from the effect of the notice, but reserves the 
right to defend if the indemnitee should sue him.!® 

Effect of judgment against initial carrier, A 
judgment against the initial carrier has been held 
not conclusive as to the liability of the carrier on 
whose line the loss is alleged to have occurred, al¬ 
though the latter may have been notified of the ac¬ 
tion and requested to defend it It has been said 
that the judgment is evidence to show the fact of 
loss and the value of the goods lost, but that that 
is the extent of its operation.^® 

(b) Sufficiency of Notice 
While the authorities are not In entire accord as to 
the character of notice required, It may be stated gener¬ 
ally that In order for an Indemnitor to be concluded by a 
Judgment rendered against his Indemnitee In a prior suit, 
he must have had sufficient and timely notice thereof 
and been afforded a reasonable opportunity to participate 
In its defense. 

It has been said that the notice of the pending 
suit should be definite, certain, and direct,^! and 


ty & Surety Co. v. Abbott, ISO F. 
2d 40. 

Tex.—^Barker v. Fagff, Olv.App., 107 
S.W.2d 490. 

PVash.—Spokane v. Costello, 74 P. 
58, SS Wash. 98. 

h U.S.—Abbott V. ^tna Casualty & 
Surety Co., D.C.Md., 42 F.Supp. 
793, affirmed, C.C.A., ^tna Casual¬ 
ty & Surety Co. v. Abbott, 130 P.2d 
40. 

LOl Ind.—City of Gary v. Bontrager 
Const Co., App., 47 N.E.2d 182. 

Can.—City of Ft Scott v. Pen Lu- 
brlc Oil Co., 252 P. 268, m Kan. 
■369. 

^q-.D.—Keller v. City of Fargo, 192 
N.W. 313, 49 N.r). 662. 

Pa-—City of Philadelphia v. Reading 
Co., 146 A. 66, 296 Pa. 183, affirm¬ 
ing 10 Pa.Dlst & Co. 296—Bor¬ 
ough of Ingram v. Hachmeister, 
94 Pa.Super. 25. 

Wash.—City of Cle Blum v. Tea^ 
man, 259 P. 35, 145 Wash. 157. 

81 C.J. p 4*61 n^ote 40. 

1 ,1. N,T.—rCohi^es y. Morrison, 22 N. 


B. 1134, 42 Hun 316, affirmed 116 
N.T, 662. 

12 . N.Y.—Liberty Mut Ins. Co. v. 
George Colon & Co., 183 N.B. 506, 
260 N.T. 305, affirming 256 N.T.S. 
628, 235 App.Div. 117. 

13. Wash.—Seattle v. Northern Pac. 
R. Co,, 114 P. 1038, 63 Wash. 129. 

14. Mass.—^Fistel y. Car & General 
Ins. Corporation, 23 N.B.2d 896, 
'304 Mass. 458—Levinton v. Poor- 
vu, 200 N.B. 9, 293 Mass. 338. 

Pa-—^Renschler v. Plzano, 198 A. 33, 
329 Pa. 349. 

15. Mass.—^New York Cent & H. R. 
R. Co. V. T. Stuart & Son Co., 157 
N.E. 540, 260 Mass. 242. 

16L Pa.—Wise Shoes v. Blatt 164 A. 

89, 107 Pa.Super. 473. 

17. Mass.—-New York Cent ^ EL R. 
R. Co. y. T. Stuart & Son Co., 167 
N.E. 540, ,260 Mass. 242. 

Zssaes not In any way datenuin^ on 
ssexits where ease settled 
Consent decree dismissing bill for 
encroachment was not an adjudica¬ 
tion that there was no encroachment 

615 


as regards Indemnitor’s liability to 
railroad for encroachment on land- 
owner’s property, and on the other 
hand, a ruling that proceedings in a 
landowner’s suit for encroachment 
conclusively established encroach¬ 
ment was error, where case was set¬ 
tled—^New York Cent. & H. R R. Co, 
y. T. Stuart A Son Co., supra. 

18. Pa.—Wise Shoes v. Blatt, 164 
A, 89, 107 Pa.Super. 473. 

19. Mich.—City of Lansing v. 
troit, L. A N. R. Co., 89 N.W. 54, 
129 Mich. 403. 

80. Ill.—Chicago A N. W. R Co. y. 
Northern Line Packet Co., 70 Ill. 
217—^Pennsylvania Co. v. Chicago, 
M. A St P. R Co.. 33 N.B. 416, 44 
IlLApp. 132; affirmed 144 Ill. 197. 
Record In former suit as evidence 
IlL—^Purple Swan Lines v. Egyptian. 

TransP. Co., 256 IlLApp. 44'2. 
pliability over under statutes of car¬ 
rier causing loss or injury is dis¬ 
cussed in Carriers S 446. 

91 . Pa.—Orth y. Consumers' Gas 
Co.,.124 A. 296, 280 Pa, 118. - : . 
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seasonably given .22 However, whether the notice 
is reasonable and gives the person sought to be held 
as indemnitor a reasonable opportunity to defend is 
not governed by any fixed or arbitrary rules but de¬ 
pends on the facts and circumstances of the case.^s 
It is not necessary, in order that the judgment there¬ 
in may be binding on the indemnitor, that the notice 
to him should be in writing or that any particular 
form of words should be used in giving notice; it 
is sufficient if he is fully and fairly informed of the 
claim, and that the action is pending, with full op¬ 
portunity to defend or to participate in the de¬ 
fense but it need not, in terms, require the per¬ 
son sought to be bound to come in as a party on the 
record, or offer to surrender to him the sole con¬ 
trol and management of the litigation.-^ The no¬ 
tice may be implied from the indemnitor’s knowl¬ 
edge of the pendency of the suit,26 or from his par¬ 
ticipation in its defense.27 If the indemnitee pre¬ 
vents the indemnitor from interfering in the defense 
of a suit against the indemnitee, he may not there¬ 
after hold the indemnitor responsible for the re¬ 
sults; but if the indemnitor knows of the suit, and 
the indemnitee merely fails to request his indemni¬ 
tor to take over the defense, it will be presumed 
in a tort case that the indemnitee would have ac¬ 


cepted his indemnitor’s tender of an offer to defend 
had one been made, so that the judgment in such 

a case will be conclusive .2 6 

(c) Matters Concluded 

A former Judgment rendered against an indemnitee, 
where conclusive in a subsequent suit by the indemnitee 
against the indemnitor, binds the indemnitor as to the 
liability of the indemnitee to the former plaintiff and 
generally as to matters necessarily litigated and deter¬ 
mined in such former suit; but It is not necessarily con¬ 
clusive of the indemnitor's liability to the indemnitee, 
nor does It conclude other matters not essential to the 
prior adjudication. In the suit by the Indemnitee the 
Indemnitor may set up defenses which he could not have 
interposed in the former suit, but is precluded from set¬ 
ting up defenses which would have been available to him 
in such suit. 

In case of an action against the indemnitee by 
a third person for damages caused by the indemni¬ 
tor’s negligent or wrongful act, the judgment in 
such action, if the indemnitor had notice thereof, 
is conclusive in a subsequent action against him for 
indemnity as to the existence of the defect or other 
negligent or wrongful act which caused the injury, 
the injury to the third person, his freedom from 
contributory negligence, the liability of the indem¬ 
nitee to him, and the amount of the damages ,* 2 ® 


22 . Pa.—Hanley v, Kyon, 87 Pa.Su- 
per. 8. 

WitUa pexiod fixed by Umltaiiims 
The party secondarily liable 
should give notice to the party pri¬ 
marily liable within the period fixed 
by law for the limitation of such ac¬ 
tions.—Hanley v. Ryan, supra. 

Ifotice held timely 

(1) Judgment in suit against sher¬ 
iff for conversion of truck which 
sheriff had attached was conclusive 
against attaching creditor who had 
directed attachment, in subsequent 
action by sheriff for indemnity for 
amount paid on Judgment, notwith¬ 
standing notice of action against 
sheriff was not given attaching cred¬ 
itor before claim had been disal¬ 
lowed by commissioner and aj;>peal 
taken, where notice was given prior 
to trial on appeal, since on appeal 
case was tried de novo.—Strain v. 
Chandler, 188 A, 461, 88 N.H. 31S. 

(2) Notice to property owner to 
defend suit against city, eight 
months in advance of trial and be¬ 
fore statement of claim, was reason¬ 
able.—City of Philadelphia v. Read¬ 
ing Co., 145 A. 66, 295 Pa, 183, af- 
firmmg 10 Pa,I>ist &. Co. 295. 

SSL N.Y.—Oceanic Steam Nav. Co. y. 
Campania Transatlantica Hspano- 
39 N.m 800, 144 N.T. 663, af¬ 
firming 23 N.T.S. 1183, 4 Misc. 
426. ' ^ ^ . 

While aiK&ozittas aara not antlxOly 
la aeoovd relative to' the^son of no¬ 


tice requisite to bind the indemnitor 
and render the Judgment conclusive 
against him, or in their definition 
of the degree of participation to be 
enjoyed by, and offered to, the in¬ 
demnitor in order to make the Judg¬ 
ment binding on him, where the 
evidence shows the indemnitor’s 
knowledge of the pendency of the 
action for a sufficient length of time 
to permit his full participation in 
the defense, and that immediately 
before the trial he was given an op¬ 
portunity to assume complete con¬ 
trol thereof, the requirements are 
satisfied so as to render the Judg¬ 
ment conclusive against the indem¬ 
nitor.—Bremen Elevator Co. v. 
Farmers’ & Merchants’ Bank of 
Sheyenne, '216 N.W. 203, 56 N.D. 110. 

24. N.T.—Culver Contracting Cor¬ 
poration V. Humphrey, 196 N.E. 
627, 268 N.T. 26, affirming 272 N. 
T.S. 662, 242 App.Div. 649, reset¬ 
tled 273 N.T.S. 665, 242 App.Div. 
837, reargument denied 198 N.FL 
674, 268 N.T. 719. 

31 C.J. p 463 note 57. 

ZTotiees held 811111010113 

(1) Notice to purchaser to take 
charge of suit against vendors for 
broker’s commissions was not insuf¬ 
ficient because it did not state pur¬ 
chaser would be held responsible.— 
Bowditch V. B. T. Slattery Co., Ifil 
N.E. 878, *263 Mass. 498. 

(2) Other instances see 31 C.J. p 
458inot6 57 [a]. 
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Vender of defense htfld sulfiolent 

Wash.—^Blum v. Teaman, 2*59 P. '85, 
145 Wash. 167. 

25b Conn.—Waterbury v. Waterbury 
Tract. Co., 50 A. 8, 74 Conn. 152. 

N.T.—Oceanic Steam Nav. Co. v. 
Campania Transatlantica Espano- 
la, 39 Sr.B. 380, 144 N.T. fiOS, af¬ 
firming 28 N.T.S. 1163, 4 Misc. 426. 

26. Wash.—^American Bonding Co. 
V. Doeb, 92 P. 282, 47 Wash. 447, 
rehearing denied 96 P. 692, 50 
Wash. 104, 126 Am.S.R. 89. 

31 C.J. p 464 note 69. 

27. Mo.—Springfield v. Plummer, 89 
Mo.App. 515. 

31 C.J. p 454 note 60. 

28. N.M.—Collier v. Union Indem¬ 
nity Co., 31 P.2d 697, 38 N.M. 271. 

29. U.S.—Standard Oil Co. (New 
Jersey) v. Robbins Dry Dock & 
Repair Co., D.aN.T., 25 P.2d 339, 
340, citing corpus Juris, and af¬ 
firmed, C.C.A., Standard Oil Co. v. 
Robbins Dry Dock & Repair Co., 
132 P.2d 183. 

Ala.—Indemnity Co. of America v. 
Hollas, 135 So. 174, 176, 223 Ala. 
239, citing Corpus Jails. 

Colo.—Otis Elevator Co. v. Mary¬ 
land Casualty Co., 33 P.2d 974, 95 
Colo. 99. 

Ga.—Phelps v. House, 21 S.E.2d 522, 
67 Ga.App. 872. 

Mass.—^Bowditch v. B. T. Slattery 
Co., 161 N.E 878, 268 Mass. 496— 
New Tork Cent. R. Co. ▼. Wm. 
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but the former judgment is not conclusive evidence 
of all matters which are necessary to be proved by 
the indemnitee in his suit against the indemnitor.^O 
The judgment against the indemnitee is conclusive 
in a suit against his indemnitor only as to the facts 
therein established,31 and as to the issues actually 
litigated therein as they may become material in 
the action brought under the indemnity contract.^^ 
It is not conclusive as to facts which were not in 
issue or not determined in the former action,and, 
if the facts through which the indemnitee claims 
indemnity were not litigated or clearly determined, 
they may be litigated in the action against the in¬ 
demnitor through evidence additional to the rec¬ 
ord in the former action.^^ In the suit by indem¬ 


nitee against indemnitor the entire record of the 
former suit against the indemnitee may be exam¬ 
ined to determine the scope of the adjudication.^® 

As to indemnitor^s liability md defenses. The 
former adjudication is not conclusive as to the in¬ 
demnitor’s liability,unless such fact was neces¬ 
sarily involved in the issues and litigated and de¬ 
termined in the former action,®'^ or unless it elects 
to defend on the stipulated condition that on so 
doing it will admit its liability as primary to that 
of the indemnitee and if the liability over is not 
as broad as the original liability the indemnitee, if 
he relies on the adjudication in the former case, 
must show that the very ground of liability against 
the indemnitor was found to exist and was neces- 


Oulkeen & Sons Co., 144 N.E. 

249 Mass. 71. 

Okl.—^U. S. Fidelity & Guaranty Co. 
V. Dawson Produce Co., 68 P.2d 
105, 107, 180 OkL 119, duotingr Cov- 
PUB Jtixiii. 

81 C.J. p 461 note 44. 

30. Mo.—St. Joseph v. Union R. Co., 
22 S.W. 794, 116 Mo. -38 Am. 
S R. 626 

Okl.—U. S. Fidelity & Guaranty Co. 
V. Dawson Produce Co., 68 P.2d 
105, 107, 180 Okl. 119, auotingr 

Gorpiu XaxiM, 

81. Ind.—^Hoosier Casualty Co. v, 
Miers, 27 K.E.2d 342, 217 Ind. 400. 

32. Mass.—^New York Cent, & H. R. 

R. Co. V. T, Stuart & Son Co., 167 
N.E. 540, 260 Mass. 242. 

33. Ga.—Southern Ry. Co. v. Acme 
Fast Freight, 19 S.E.2d <286, 198 
Ga. '598, 140 AuDR. 1118, reversing 
Acme Fast Freight v. Southern 
ft. Co., 16 S.B.2d *62, 65 Ga.App. 
647. 

Ija.~Pa 3 Tie v. Reynolds, 114 So. 153, 
164 La. 546. 

Mont—^American Surety Co. of New 
York V. Butler, 284 P. 1011, 86 
Mont 584. 

Okl.—U. S. Fidelity & Guaranty Co. 
V. Dawson Produce Co., 68 P.2d 
105, 107, 180 OkL 119, quoting Cor¬ 
pus Juris. 

Tenn.—^Yancey v. Utilities Ins. Co., 
137 S.W.2d 318, 322, 23 TenmApp. 
663, citing Corpus Juris. 

31 CJ. p 462 note 46. 

imiess issue was ueoessatily ad¬ 
judicated in the former suit, the rule 
concluding the indemnitor does not 
apply.—Shapiro v. Employers’ Lleu- 
bility Assur. Corporation, 248 N.Y.S. 
687, 139 Misc. 454. 

04. Okl.—U. S. Fidelity & Guaranty 
Co. V. Dawson Produce Co., *68 P. 
2d 105, 107, 180 OkL 119, quoting 
Corpus Juris. 

31 C.j: p 462 note 47. 

8 S. U.S.—New York & Porto Rico 

S. S. Co. of New York v. Lee's 
Lighters, D.C.N.Y., 4-8 P.2d 872. . 


33. U.S.—Central Surety & Insur¬ 
ance Corporation v. Mississippi 
Export R. Co., C.C.A.Mi8S., 91 P.2d 
125—^Hartman Goldsmith & Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.N.Y., 33 F.2d 89. ' 

Colo.—Colorado & S. Ry. Co. v. 
Western Light & Power Co., 214 P. 
30. 73 Colo. 107. 

Ga.—Southern Ry. Co. v. Acme Fast 
Freight, 19 S.E.2d 286, 193 Ga. 598, 
140 A.L.R. 1118, reversing Acme 
Past EYeight v. Southern R. Co., 16 
S.E.2d 62, 65 Ga.App. 647—Phelps 
V. House, <21 S.E.2d 622, 67 Ga. 
App. 872. 

Ky.—Louisville & N. R. Co. v. South¬ 
ern Ry, Co., *36 S.W.2d 20, 237 B:y. 
618. 

Mont.—^American Surety Co. of New 
York V. Butler, 284 P. 1011, ’86 
Mont. 584. 

N.Y.—^Plnk V. Kraus & Silverman, 28 
N.Y.S.2d -340, 262 App.Dlv. 156, af¬ 
firmed 53 N.R2d 366, 291 N.Y. 796 
—^Erle R. Co. v. Buffalo & Lacka¬ 
wanna Traction Co., 221 N.Y.S. 
680, '220 App.Div. 520, affirmed and 
certified questions answered 159 
N.E. 677, 246 N.Y. 625—City of 
Syracuse v. Standard Accident Ins. 
Co. of Detroit, Mich., 20'5 N.Y.S. 
437, 210 App.Div. 165—Colonial 

Motor Coach Corporation v. New 
York Cent R. Co., 228 N.Y.S. 508. 
131 Misc. 891—American Employ¬ 
ers* Ins. Co. of Boston, Mass., v. 
Brandt Masonry Corporation, 13 N. 
Y,S.2d 886. 

Or.—^U. S. Fidelity & Guaranty Co. v. 
Thomllnson-Arkwrlght Co., 141 P, 
2d 817. 

S.C.—Johnson v. Atlantic Coast Line 
R. Co., 140 S.B. 443, 142 S.C. 126. 
Wis.—Schaefer v. City of Fond du 
Lac, 74 N.W. 810, 99 Wis. 883, 41 
L.R.A, 287. 

81 C.J. p 462 note 48. 

37. U.S.—Central Surety & Insur¬ 
ance Corporation v. Mississippi 
Export R. Co., C.C.A.Mlsek, 91 F.2d 
MS. 

N.Y.—Liberty Mut Ins. go. v. 
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George Colon & Co., 183 N.E. 506, 
260 N.Y. 306, affirming 256 N.Y.S. 
628, 235 AppDiv. 117—New York 
St Queens Transit Corporation v. 
Brooklyn Union Gas Co., 12 N.Y. 
S.2d 1, 266 App.Div. 728, affirmed 
28 N.B.2d 964, 283 N.Y. 732—Co¬ 
lonial Motor Coach Corporation v. 
New York Cent R. Co., 288 N.Y. 
S. 508, 131 Misc. 891. 

31 C.J. p 462 note 49. 

Xu abseuce of express agreemeufe 
to iudemuif^, party is bound by ad¬ 
judication in former action, of which 
he had notice and opportunity to de¬ 
fend, only where, because of his 
connection with wrong, his ultimate 
liability over to defendant is con¬ 
ceded, although no contract or priv¬ 
ity exists.—^Pennsylvania R. R. v. 
Tozzi, 207 N.Y.S. 16, 124 Misc. 810. 

33, Iowa.—Hoskins v. Hotel Ran¬ 
dolph Co., 211 N.W. 423, 203 Iowa 
1152, 66 A.L.R. 112-5, certiorari de¬ 
nied Otis Elevator Co. v. Hoskins, 
48 S.Ct 122, 275 U.S. 666, 72 L.Ed. 
4*29. 

Xudesnultor hOld liable 

(1) An indemnitor could not disr 
claim liability after judgment ren¬ 
dered against the indemnitee in a 
suit which the indemnitor elected to 
defend under agreement that if lia¬ 
bility was shown that of the indem¬ 
nitor should be primary.—^Hoskins v. 
Hotel Randolph Co., supra. 

(2) Formal issue between hotel 
company and elevator company, de¬ 
fending suit against formdr for in¬ 
juries to passenger, was not neces¬ 
sarily prerequisite to binding latter 
to indemnify former.—^Hoskins v. 
Hotel Randolph Co., supra. 

(3) Record held to require judg¬ 
ment over against elevator company, 
as primarily liable on verdict 
against hotel company for injuries 
to passenger.—Hoskins v. Hotel 
Randolph Co.) supra. 
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sarily adjudicated in the original suit.^s The per¬ 
son against whom indemnity is sought, notwith¬ 
standing the prior judgment, may show that he 
ivas under no obligation in the premises or that 
it was not through his fault that the injury oc¬ 
curred,^® as that the damage w^as caused by the pri¬ 
mary fault of the indemnitee so as to preclude his 
recovery against the indemnitor,or any defense 
which, from the nature of the action and pleadings, 
he could not have interposed in the first litigation, 
had he been a formal party to it but he is pre¬ 
cluded from making a defense which he could have 
made in the first action.^^ It has been held that a 
judgment against two persons for personal injuries 
which showed a joint liability and was paid by 
them in equal proportions is not sufficient alone to 
authorize a recovery of indemnity by one against 
the other and does not dispense with proof that the 
person against whom indemnity was sought was 
alone guilty of the negligence causing the injuries.^^ 

(2) When Not Notified of Action 

in the absence of contrary agreement, the Indemnitor 
is not bound by a Judgment against his indemnitee where 
he was not notified of the suit and afforded an oppor¬ 
tunity to defend, but in such case the prior Judgment 
fc at most prima facie evidence and omission to give' 


notice throws the burden of proof on the indemnitee 
again to establish ail actionable facts. Under such cir¬ 
cumstances the indemnitor is free to contest the validity 
of the judgment and the liability of the Indemnitee. 

Where the indemnitor is not notified of the ac¬ 
tion against the indemnitee and given an opportuni¬ 
ty to appear and defend, the judgment therein 
against the indemnitee is, as a general rule, not 
conclusive on the indemnitor in a subsequent action 
against him for indemnity,^® as where he has not 
expressly made his liability depend on the event of 
a litigation to which he was not a party or stipulat¬ 
ed to abide the judgment of the suit;^® at most, 
the judgment is only prima facie evidence as to the 
damages or other facts adjudicated.'^'^ The omis¬ 
sion to give notice to the indemnitor, however, does 
not affect the right of action against him, but simply 
changes the burden of proof and imposes on the 
indemnitee the necessity of again litigating and es¬ 
tablishing all of the actionable facts."*® The indem¬ 
nitor may show that the indemnitee had a good de¬ 
fense in the former action which he neglected to 
make,^® or that no liability existed against the in¬ 
demnitee;®® or he may contest the validity of the 
judgment,as by showing that it was obtained by 
fraud or collusion;®^ or he may contest the meas- 


39. TJ.S.—B. Both Tool C5o. v. New 
Amsterdam Casualty Co., Mo., 161 
F. 709. 88 C.C.A. 589. 

31 C.J. p 463 note 50. 

4a VJ8. —H. P. Cumminsrs Cionst. 
Co. V. Marblelold Co., C.C.A.N.X, 51 
F.2d 906. 

N.D.—Keller v. City of Fargo, 192 
N,W. 313. 49 NB. 562. 

31 C.J. p 463 note 51. 

41. U.S.—^H. P. Cummings Const. 
Co. V. Marblelold Co., C.C.A.N.J., 
51 F.2d 906. 

Colo.—Otis Elevator Co. v. Maryland 
Casualty Co., 33 P.2d 974. 95 Colo. 
99, 

42. Mich.—Grant v. Maslen, 115 N, 
W. 472. 151 Mich. 466, 16 L.R.A,, 
N.S., 910. 

<31 O.J. V 463 note 52. 

Defenses generally see supra S 31. 

43. Ga.—Byne v. Amerlcus. 64 S. 
E. 285, 6 Ga.App. 48. 

31 C.J. p 463 note 53. 

44. Tex.—Gulf, C & S. P. K. Co. v. 
Galveston, H, & S. A. R. Co., 18 
S,W. 956, 83 Tex. 609. 

liability tm between contractor and 
snbeontraotor nndetemdned. 

A judgment against highway con- j 
to automobile occupants did not, asr 
Ijactor and subcontractor for inju- 
automobile occupants estab- 
nSKf that both, defendants therein 
to the hijured parties as 
i|c15i^|iiaders, but did not, es be- 
hnd subcontractor, 
determine negligent, 


whether either was entitled to In¬ 
demnity from the other, where com¬ 
plaint raised no issue as to respec¬ 
tive duties of contractor and sub¬ 
contractor and allegations of neg¬ 
ligence were controverted by con¬ 
tractor and subcontractor.—^U. S. 
Fidelity & Guaranty Co. v. Thomlin- 
son-Arkwright Co., Or.*, 141 P,2d 817. 
45w Ala.—King v. Capitol Amuse¬ 
ment Co., 130 So. 799. 22^ Ala. 115. 
Arlz.—Corral v. Ocean Accident & 
Guarantee Corp., 23 P.2d 934, 937, 
42 Ariz. 213, citing Corpus Juris. 
N.T.—Whitaker v. Equitable Laun¬ 
dry Mach. Corporation, 227 N.T.S. 
233, 131 Mlsc. 505. affirmed 228 
N.Y.S. 922, <228 App.Div. 881. 

Pa—^Reuschler v. Pizano, 198 A. 33, 
329 Pa 249—Orth v. Consumers' 
Gas Co., 124 A. 296, 297, 280 Pa 
118, citing Corpus Juris—Fazio v. 
Harleysville Mut. Casualty Co., 35 
Berks Co.L.J. 425. 

Wash.—^Farmers' Warehouse Co. v. 

Fry, 43 P.2d 23. 181 Wash. 365. 

31 C.J. p 463 note 55. 

49. Tex.—^U. S, Fidelity & Guaranty 
Co. V. Paulk, Civ.App., 15 S.W.2d 
100 . 

mdenmity agxeem«a.t oonstmed as 
not binding indemnitor 
Tex.—^U. S. Fidelity & Guaranty Co. 
V. Paulk, supra 

47. Tex.—^Latimer y. Texas & N, O. 
B. Co., Civ.App., 56 S.W.2d 933, 
936, error refused, citing Corpus 
' Juris—S. Fidelity & Guaranty 
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Co. V. Paulk, Civ.App., 16 S.W.'2d 
100, 104, citing iCozpus Juris. 

31 CJ. p 463 note 56. 

4a Ala—King v. Capitol Amuse¬ 
ment Co., 130 Co. 799, 800, 222 Ala 
115, quoting Corpus'Juris. 

Pa—Orth V. Consumers* Gas Co., 
124 A. 296, 280 Pa 118. 

Tex.—^Latimer v. Texas & N. O. R. 
Co.. CIv.App., 56 S.W.2d 933, error 
refused—^U. S. Fidelity & Guaran¬ 
ty Co. V. Paulk, Civ.App., 16 S.W. 
2d 100, 104, citing Corpus Juris. 

31 C.J. p 463 note 58. 

Burden of proof and presumptions 
generally see infra S 35 a 

49. Ala—^King V. Capitol Amuse¬ 
ment Co., 130 So. 799, 800, 222 Ala 
115, citing Corpus Juris. 

31 C.J. p 464 note 59. 

sa Tex.—^U. S. Fidelity & Guaranty 
Co. V. Paulk, Civ.App., 15 S.W.2d 
100, 104, citing Corpus Juris. 

81 C.J. p 464 note 60. 

No fault of indemnitee causing loss 
Indemnitors could show In dis¬ 
charge of liability arising from judg¬ 
ment against indemnitee that loss 
was not occasioned by defaults for 
which indemnitee was liabla—^U. S. 
Fidelity & Guaranty Co. v. Paulk, 
supra > 

61. Iowa—Pfarr v/ Standard Oil 
Co., 146 N.W. 861, 165 Iowa 667, 
L.B.A.1915C 336. 

sa Ala—King T. Capltpl Amuse- 
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ure of damages recovered in the former action, 
or set up any other defenses he may have.^^ 
Where, however, the indemnitor expressly makes 
his liability depend on the event of a litigation to 
which he is not a party, and stipulates to abide the 
result, a judgment against the indemnitee is con¬ 
clusive against the indemnitor, although he was 
not notified of the suit ;56 and where the indemni¬ 
tor, in the action against him, sets up the same de¬ 
fense as was set up by the indemnitee in the for¬ 
mer action, in the absence of any plda of fraud, 
the judgment in that action is conclusive on the in¬ 
demnitor.®® 

h. As Against Indemnitee 

An indemnitee is concluded as to facts established 
against him in the former action; but in so far as ques¬ 
tions arising in his subsequent action for Indemnity are 
not within the scope of the prior adjudication the in¬ 
demnitee is not concluded and may show the liability 
over to him of his indemnitor. 

The indemnitee is concluded as to facts estab¬ 
lished in the former action against him;®*^ and 
hence, if it appears that the judgment in the first 
action was based on a finding of fact fatal to the 
recovery in the second, the action over cannot be 
maintained.®® Moreover, one whose active negli¬ 
gence has been adjudicated cannot in an action over 
invoke the judgment as proof of his liability to the 
tort claimant and at the same time escape its effect 
as a determination of his own primary liability pre¬ 
cluding any recovery over.®® If, however, the 
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judgment in the former suit is not based on facts 
fatal to recovery, and the issue of liability as be¬ 
tween indemnitee and indemnitor has not been ad¬ 
judicated, such judgment does not operate to pre¬ 
clude the indemnitee from establishing that the in¬ 
demnitor is liable over to him.®® Where one is 
employed under a promise of indemnity to do an act 
which turns out to be a trespass on another’s prop¬ 
erty, and employer and employee are sued, a recov¬ 
ery against the employee alone will not preclude 
him in a suit by him on the promise of indemnity 
from showing the facts and the liability of defend¬ 
ant.®^ Where the indemnitor was not. a party to 
the prior action, the judgment therein does not pre¬ 
clude the indemnitee from alleging, in his action 
against the indemnitor, facts other than.those al¬ 
leged in defense in the prior action.®^ Where the 
indemnitor’s liability for the injury is determined 
in his favor in a suit against him by the injured 
party, and such party subsequently sues the indem¬ 
nitee, and the indemnitor notifies him of the judg¬ 
ment in the indemnitor’s favor and requests him to 
plead the judgment and offers evidence to establish 
the plea, but the indemnitee fails to avail himself of 
such offer, and suffers judgment, in a suit by him 
against the indemnitor, the prior judgment in the 
latter’s favor is conclusive against his liability, and 
he is not bound by the judgment against the indem¬ 
nitee.®® 

Joint suit Where the indemnitee and indemnitor 
are jointly sued by an injured party, it has been 


ment Co., 130 So. 799. 800, 222 Ala. 
115, citing: Corptui Jtixls. 

31 C.J. p 464 note 62. 

53. Mass.—^Beacon Motor Oar Co. v. 
Shadman, 116 N.EL 669, 226 Mass. 
670. 

5 ^ Mich.—Grand Rapids Lumber 
Co. V. Blair, 157 N.W. 29, 190 Mich. 
618. 

Mo.—^Missouri List Telegraph Co. 
V. Southwestern Bell Telephone 
Co., 79 S.W.2d 267, 261, 336 Mo. 463, 
citing CorpiLS Jnxis. 

Wash.—Seattle v. Northern Paa R. 

Co., 92 P. 411, 47 Wash. 662. 

55. N.Y.—Bridgeport P. & M. Ins. 
Co. V. Wilson, 34 N.T. 276, revers¬ 
ing 20 N.T.Super. 427. 

55. Neb.—^National Surety Co. v. 
Love, 182 N.W. 496, 106 Neb. 865. 

57. U.S.—Town of Flagstaff v. 
Walsh, C.C.A.Ariz., 9 P.2d 690, cer¬ 
tiorari denied 47 S.Ct 92, 273 U.S. 
-696, 71 L.Ed. 844—^American Sure¬ 
ty Co. of New York v. Singer Sew¬ 
ing Mach. Co., D.C.N.Y., 18 F.Supp. 
760. 

OkL—Buell V. Hall, 37 P.2d 208, 310, 
169 OkL 394, quoting Obrpus gnris. 
31 C.J. p 464 note 67. 


Defendant in negligence case seek¬ 
ing indemnity after Judgment 

(1) A defendant in negligence case 
who pays Judgment and sues a third 
person for indemnity is “estopped”' 
to show that the prior judgment was 
based on on incorrect finding of fact. 
—^Fidelity & Casualty Co. of New 
York V. Federal Bxpress, C.C.A.Ohio, 
136 F.2d 36. 

(2) Where Judgmient debtor pays 
Judgment rendered in negligence ac¬ 
tion and sues another for indemnity, 
the plaintiff can recover only by ac¬ 
cepting facts as found in prior action 
and showing that he is entitled to 
restitution by reason of defendant's 
primary liability.—^Fidelity & Cas¬ 
ualty Co- of New York v. Federal EJk- 
press, supra. 

58. U.S.—^American Surety Co. of 
’New York v. Singer Sewing Mach. 

, Co.. L.CJNT.Y., 18 F.Supp. 760. 

Minn.—^Fidelity & Casualty ,Co. of 
New York v. Minneapolis Brewing 
, Co., 8 N.W.2d 471. 

N.Y.—^Employers* 'Liability Assur. 
Corporation^*, Limltedj of .Londow 
England, >v. Post ^ McCord. 36 N. 
Ek2d 136, 286 N.Y. ,264, reversing 
26 N.Y.$.2d 62, 261 App.Liv. 242. 

61 ^ 


Okl—Buell V. Hall, 37 P.2d 808, «10. 

169 Okl. 394, quoting Coxpiis gozls. 
31 C.J. p 464 note 68. 

58. U.S.—^Lewis V. United Air Lines 
Transport Corporation, D.C.Oonn., 
34 F.Supp. 124. 

60. U.S.—^Fidelity & Casualty Co. of 
New York v. Federal Express, C. 
CjlAOhio, 99 P.2d 681. 

La.—^American Employers* Ins. Co. 
V. Gulf States Utilities Co„ App., 
4 So.2d 628. 

N.Y.—^Employers* Liability Assur. 
Corporation, Limited, of Liondon, 
England, v. Post & McCord, 36 N. 
E.2d 136, 286 N.Y. 254, reversing 
26 N.Y.S.2d 62, 261 App.Dlv. 242. 

BL N.a—^Ives V. Jones, 26 N.C 538. 
40 Am.D. 421. 

62.. La.—^Appalachian Corp. v. Brook¬ 
lyn Cooperage Co., 91 So. 539. 161 
La. 41. ■' 

. 31 aj. p 464 note 70. 

■ 63. Wash.—Seattle v. Northern Pae. 

: R Co., 114 P. 1038, 68 Wash. 129— 
Seattle v. Northern Pac. R. Co., 22 
P. 411, 47 Wash. 662. 
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held that the tvvo defendants are adversary parties, 
and that a judgment in favor of the indemnitor and 
against the indemnitee is res judicata in an action 
by the indemnitee against him, if the petition stated 
a cause of action against the indemnitor;®^ but 
there is authority to the contrary on the ground 
that neither defendant had any control over the con¬ 
duct of the suit by the other, so that it was to all 
intents as though the suits had been independent.®® 
It has also been held that a judgment rendered 
against joint tort-feasors in favor of a third per¬ 
son does not of itself preclude one of the joint tort¬ 
feasors in a suit against the other from showing 
that he was only technically liable and was not pri¬ 
marily responsible for the injury as bet^veen him¬ 
self and the other tort-feasor.®® 

Judgment on cross petition. A judgment for the 
indemnitee against the indemnitor on a cross peti¬ 
tion filed in an action by a third person against 
the indemnitee is conclusive against the indemnitee 
in a subsequent action by him against the indem¬ 
nitor, and precludes him from recovering fees and 
expenses incurred in the prior action for which no 
recovery was sought in such action, since the filing 
of the cross petition is in effect the bringing of an 
independent action on the indemnity contract and 
pchausts the remedy thereon.®^ 

c. As Against Third Persons 

A Judgment rendered against a negligent person for 
loss in an action brought against him by the owner of the 
property damaged is not binding on such negligent per¬ 
son when later sued by the indemnitor to recover the 
amount he has paid to the owner; but a Judgment ren¬ 
dered in favor of an indemnitee in an action brought 


against him by a third person Is conclusive against the 
third person In the latter's subsequent suit against the 
indemnitor based on the alleged liability of the in¬ 
demnitee. 

The adjudication of a negligent person's respon¬ 
sibility for a loss in an action against him by the 
owner of the property injured or destroyed is not 
binding under the doctrine of res judicata on such 
negligent person when sued by the indemnitor to 
recover the amount he has paid to the owner.®® A 
judgment rendered in favor of an indemnitee in an 
action brought against him by a third person con¬ 
stitutes a complete defense to an action thereafter 
brought against the indenmitor by the same plain¬ 
tiff based on the alleged liability of the indemnitee, 
as it destroys the basis of liability asserted against 
the indemnitor.®^ 

§ 33. Time to Sue and Limitatians 

A suit on an express or ImpUetf contract of fncfemrirty 
should be brought In apt time, as after accruaf of the 
right of action and before expiratfoir of applicabie limi- 
tatlons of statute or contract and* prior to barring of the 
action by laches. 

Suit on an express or implied contract of indem¬ 
nity should be brought in apt tirae'^® and is prema¬ 
ture if brought before the right of action has ac- 
cruedJ^ 

Aside from the question of laches, considered 
infra note 76, suit on an indemnity ctHitract, ex¬ 
press or implied, may be brought at any time with¬ 
in the period set by statutes of limitation, which 
generally regulate such matter,^® unless the con¬ 
tract of indemnity expressly fixes a different peri¬ 
od of time within which suit must be brought;*^® 


e4s. Mo.—Kansas City v. Mullins, 
209 S.W. 558, 200 Mo.App. 639— 
Kansas City v. Mitchener, 85 Mo. 
App. 36. 

65. U.S.—^Fidelity & Casualty Co. of 
New York v. Federal Express, C. 
C.A.Ohlo, 99 P.2d 681. 

6 & La.—^American Employers* Ins. 
Co. v. Gulf States UtlliUes Co., 
App., 4 So.2d 628. 

67. Iowa.—^New Ensrland Equitable 
Ins. Co. V. Boldrick. 185 N.W. 468, 
193 Iowa 763. 

6 a Kan.—Fidelity-Phoenix P. Ins. 
Co. y. Treleaven, 196 P. 1085, 108 
Kan. 804. 

69. N.Y.—Daly v. Terpeningr, 26 N. 
Y.S.2cl 160, 261 App.Div. 423, re¬ 
versing 26 N.Y.S.2d 157, appeal 
granted 29 N.Y.S.2d 954, 262 App. 
Div. 962, affirmed 39 N.E.2d 260, 
287 N.T. 611. 

m MO.—Moberly v. Leonard, 99 S. 

W.2<l 58, 339 Mo. 791. 

71. Comi—Calanuta* v. De Ponte, 
187 A. 129, 122 Coda. 20. 


Mo.—Moberly v. L»eonard, 99 S.W.' 
2d 58, 339 Mo. 791. 

Suit immediately on. repndlatloiL as 
not premature 

Where defendants repudiated 
agreement to hold plaintiff harmless 
for money advanced for use of liqui¬ 
dating bank before time for perform¬ 
ance, plaintiff could sue at once, as 
against the contention that his ac¬ 
tion was prematurely brought.— 
Wahl V. Cunningham, 6 S.W.2d 576, 
320 Mo. 57, 67 A.L.R. 489. 

WJien right of action on indemnity 
contract accrues see supra §S 14, 
25. 

72- TJ.S.—Lyons^Magnus, Inc., v. 
Amerlcan-Hawaiiaa S. S. Co., D.C. 
N.Y.,,41 P.Supp. 576. 

Md.—Gillespie v. Creswell, 12 Gill. 
& J. 36. 

31 C.J. p 465 note 76. 

Provlsioii. of sea oarxiage act and of 
bill of lading inapplioabla 
Where claim asserted in respond¬ 
ent’s Impleading petition, in libel 
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action for cargo damages, was by 
way of indemnity, seeking a recovery 
over in event of its unsuccessful de¬ 
fense of libelant’s suit, the one-year 
limitation provided for in the Car¬ 
nage of Goods by Sea Act and by 
terms of local bill of lading issued 
by respondent impleaded covering 
carriage of cargo was Inapplicable, 
and, hence, impleading petition was 
mot barred by limitations, although 
both the libel and impleading peti¬ 
tion were filed more than one year 
after delivery hy respondent Im¬ 
pleaded of cargo claimed to have 
been damaged.—Lyons-Magnus, Inc., 
V. American-Hawaiian S. S. Co., D. 
C.N.T.. 41 F.Supp. 676. 

Limitations affecting contractual ac¬ 
tions generally see the C.J.S. title 
Limitations of Actions S§ 44-61, 
also 87 C.J. p 747 note 81-p 750 
note 42. 

73- W.Va.—^Elkins v. Elkins Elec¬ 
tric R. .Co., 106 S.B. 238, 87 W.Va, 
850. 

31 aJ. p 465 note 77« 
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and where the limitation is fixed by the contract it 
must be a reasonable limitation.'^^ Where a surety 
who has taken a bond of indemnity sues in equity 
on a verbal promise of indemnity, or promise im¬ 
plied by law from his engagements, his demand will 
not be protected against the statute by the collat¬ 
eral bond.*^® 

Laches. Independently of the statute of limita¬ 
tions the indemnitor may defend on the ground of 
laches where the indemnitee, under the circumstanc¬ 
es, has unreasonably delayed in proceeding against 
him.*^® 

Waiver of limitation. A stipulation in the con¬ 
tract of indemnity limiting the time within which 
an action on the contract might be brought may be 
waived.*^^ 

Suit for premium. A reasonable delay after it 
becomes due in suing for the premium on a bond 
of indemnity will not bar the indemnitor from main¬ 
taining the suit7^ 


§ 34. Pleading 

a. Complaint, declaration, or petition 

b. Plea or answer and subsequent plead¬ 

ings 

c. Amendments 

d. Issues, proof, and variance 

a. Complaint, Declaration, or Petition 

In compliance with the generai rules of pleading, 
piaintiff shouid aver ail facts essential to his cause of ac¬ 
tion, such as the existence of the indemnity contract, its 
breach, and resultant loss; but he need not negative 
affirmative defenses of the indemnitor or allege matters 
unnecessary to the statement of his own case. 

Under the rules governing complaints, declara¬ 
tions, and petitions in civil actions generally, as con¬ 
sidered in the CJ.S. title Pleading §§ 63-98, also 
49 C.J. p 128 note 3Q-p 179 note 56, and which ap¬ 
ply to such pleadings in actions by indemnitee 
against indemnitor,*^® the declaration, complaint, or 
petition must allege every material fact which con¬ 
stitutes plaintiffs cause of action,®® including the 


74. Or.—Ausplund v. Aetna Indem¬ 
nity Co.. 81 P. 577, 47 Or. 10. re¬ 
hearing: denied Ausplund v. Hig:- 
gins. 82 P. 12, 47 Or. 10. 

31 C.J. p 465 note 78. 

75- N.Y.—Hoosevelt v. Mark, 6 
Johns.Ch. 266. 

70. Pa.—Pennsylvania P. Co. v. 
Roydhouse, Arey & Co., 28 Pa.Dist. 
739. 

31 C.J. p 465 note 80. 

77. Or,—Ausplund v. .ffltna Indemn. 
Co.. 81 P. 577, 47 Or. 10, rehearing 
denied Ausplund v. Higgins, 82 P. 
12. 47 Or. 10. 

31 C.J. p 465 note 81. 

78. La—Fidelity & Casualty Co, of 
New York v. Bisso, 153 So. 19, 179 
La. 56. 

70. Ala.—Pyle v. Pizitz, 110 So. 822, 
215 Ala 398. 

Mo.—^Wahl V. Cunningham, 6 S.W.2d 
676, 820 Mo. 57, 67 A.L.R. 489. 

31 C.J. p 465 note 84. 

Hehtor’s ownership and lien 

Statement, In complaint against 
vendor undertaking to hold premises 
and plaintiff harmless from liability 
by reason of lien of Judgment, that 
judgment became lien on land then 
owned by debtor, if regarded as al¬ 
legation, sufficiently alleged debtor’s 
ownership and lien.—Cook v. Galen, 
272 P. 250, 83 Mont 384. 

Statement of claim 

(1) All material papers such as 
bond should be attached.—^Indemnity 
Ins. Co. of North America v. Mc- 
Guirk, 13 Pa.Dist & Co. 390. 

(2) In a statement of claim on a 
bond of Indemnity, facts denoting 
reasonable diligence to collect from 
the principal debtor are material to 


the establishment of loss and must 
be alleged.—B. P. Wilbur Trust Co. 
V. Eberts, 27 North.Co., Pa., 307. 

(3) Where statement of claim as 
against indemnity company gives de¬ 
fendant notice of all matters expect¬ 
ed to be proved, It is sufficient in 
form and content and where facts 
are likely to be known by defendant 
or defendant could easily obtain 
them, is sufficient—^Hosey v. Hart¬ 
ford Accident & Indemnity Co., 36 
Luz.Leg.Reg., Pa., 881. 

(4) In action on indemnity agree¬ 
ment, plaintiff was not required to 
aver compliance with provision of 
agreement that before disposing of 
assets of Insolvent title and trust 
company at less than book value or 
face amount, indemnitors and direc¬ 
tors of company would be given op¬ 
portunity to obtain a greater price.— 
Beckman v. Archer, 29 A2d 506, 346 
Pa. 117. 

(5) Other instances see 31 C.J. p 
465 note 84 [a]. 

80. U.S.—U. S. Shipping Board 
Merchant Fleet Corporation v. Die¬ 
trich, C.C.A.N.Y., 27 F.2d 681. 

Ala.—^Louisville & N. H. Co. v. Cull¬ 
man Warehouse, 147 So. 421, 226 
Ala. 493. 

Ky.—Bartley v. Ford's Bx'x, 294 S. 

W. 800, 220 Ky. 71. 

Mass.—^Keljikian v. Star Brewing Co., 
20 N.B.2d 465, 808 Mass. 53. 

Tex.—^Lopp V. Ervin, Civ.App., 274 
S,W. 655. 

31 C.J. p 465 note 85. 
naintilTa Initial pleading held. enilU 
oient 

U.S.—Standard Oil Co, v, Robina Dry 
Dock & Repair Qo., C.C.AN.T., 32 
F.2d 182, affirming, D.C., Standard 
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Oil Co. (New Jersey) v. Robbins 
Dry Dock & Repair Co., 25 P.2d 
339—^Imperial Refining Co. v. Kano- 
tex Refining Co., C.C.AKan., 29 P. 
2d 198—Luckenback S. S. Co. v. 
Ruddy Fumigant Co., D.C.Wash., 
11 FSupp. 390. 

Ala.—Eureka Coal Co, v. Louisville 
& N. R. Co., 122 So. 169, 219 Ala. 
286—^Fidelity & Casualty Co. of 
New York v. Raborn, 173 So. 399, 
27 AJa.App. 367, certiorari demed 
173 So. 402, 234 Ala. SL 
Cal.—^National Automobile Ins. Co. v. 
Winter, 136 P.2d 22, 58 CJal.App.2d 
11 . 

Conn.—C^lamlta v. De Ponte, 187 A 
129, 122 Conn. 20. 

Ga.—^Prudential Finance Co. v. Na¬ 
tional Surety Corporation, 14 S.E. 
2d 728, 192 Ga 140—Advanced 

Refrigeration v. United Motors 
Service. 26 S.E.2d 789, 69 Ga.App. 
783—Louisville & N. R Co. v. At¬ 
lantic Co., 19 S.E.2d 864, 86 Ga 
App. 791—Georgia Power Co. v. 
Banning Cotton Mills, 157 S.E. 525, 
42 GaApp. 671. 

m.—^U. S. Fidelity & Guaranty Co. 
V. Sabath, 8 N.B.2d 217, 290 IlL 
App. 601. 

Ky.—^Luton Mining Co. v. Louisville 
& N. R Co.. 123 S.W.2d 1065, 276 
Ky. 321. 

Mont—Cook V. Ckden, 272 P. 250, 
88 Mont 884—^MutujEd Oil Co. v. 
Hamilton, 238 P. 546, 73 Mont 
386. 

N.J.—^Popkin Bros. v. Volk's Tire Co., 
23.A2d 162, 20 N.J.Misc. 1. 

N.Y.—Whitaker v. Equitable Laun¬ 
dry Mach. Corporation, 227 N.Y.S. 
238, 131 Misc. 505, affirmed 228 N. 
Y.S. 922, 223 AppDiv. 881—City of 
New York v. Dimlck, 20 Abb.N.C!as. 



INDEMNITY 


42 C.J.S. 


§ 34 

contract of indemnity^! plaintiffs compliance there¬ 
with,^2 and breach of the contract by defendant,®^ 
with appropriate allegations as to loss or damage. 
If the indemnitor promises to pay only at the end 
of a specified period after notice of loss, the com¬ 
plaint should allege the lapse of the period.^^ In 
an action on a bond to indemnify against a suit or 
demand the declaration must show either that the 
obligors had notice of the action against the ob¬ 
ligee and an opportunity to defend it or that the 
person bringing the suit had a good cause of action 
on which he recovered or might have recovered 
against the obligee.^® Where one has been com¬ 
pelled to pay damages to a third person by reason 
of an injury caused by the negligence or wrongful 
act of another, in an action for indemnity for such 
damages the pleadings must contain an allegation 
of defendant’s negligence or wrongful act, and his 
responsibility therefor,2 ^ and also an averment of 


plaintiffs liability to- the person injured,^*^ and 
should show such a state of facts as would have 
made defendant liable had the original action been 
brought against him,^* and should also allege that 
the person injured was free from contributory 
negligence. 

Plaintiff need not negative matters of affirmative 
defense^® or plead matters which are immaterial.91 
It is not necessary to set out facts which would 
have been essential only had the action been on the 
matters covered by the contract and, where the 
indemnity is against liability and the liability has 
been incurred, it is not necessary to allege that it 
is due, or unpaid, or what is its face value.92 

Consideration. The consideration for the con¬ 
tract of indemnity should be alleged®^ unless the 
contract is one which, being in writing, or under 
seal, under some statutes, imports a consideration.®^ 


15, affirmed 2 N.Y.S. 46. 49 Hun 
241. 

N.C.—^North Carolina Bank & Trust 
Co. V. Williams,. 160 S.R 484. 201 
. N.C. .464. 

OkL—Sampson v. Beeler & Bennett, 
229 P. 777, 103 Okl. 229. 

S.D.—Sundin v. Jacobson, 220 N.W. 
874. 53 S.D. 417. 

Tex.—^Barker v, Fasrg, Civ.App., 107 
S.W.2d 490. 

Wls.—Starblrd v. Davison, 232 N.W. 
535, 202 Wls. 302—City of Milwau¬ 
kee V. Boyton Cab Co., 229 N.W. 28, 
201 Wls. 581, reheard 231 N.W. 597, 
201 Wls. 581. 

31 C.J. p 465 note 85 [aj. 

PlaiufeUTs initial pleading held iiu 
snflloieiLt 

Ala.—^Louisville & N. R. Co. v. Cull¬ 
man Warehouse, 147 So. 421, 226 
Ala. 498—Anderson v. Foshee, 112 
So. 356, 216 Ala. 78. 

Ohio.—^Newark Shoe Stores Co. v. 
Luthe, 197 N.B. 498, 50 Ohio App. 
86 . 

R.I.—F. W. Woolworth Co, v. Sun¬ 
light Chemical Corporation, 9 A.2d 
8, 63 R.L 384. 

31 C.J. p 465 note 85 [b]. 

81. N.C.—^Bank of Tarboro v. Fidel¬ 
ity & Deposit Co,, 35 S.E. 688, 126 
N.C. 320, 83 Ain.S.R. 682. 

31 C.J. p 466 note 88. 

OxnissioaL ae cured by answer 

A failure to set out the contract 
is cure4 by its being set out ip full 
In the answer.—Bank of Tarboro v. 
Fidelity & Deposit Co., supra. 
Shewing. oipnaotion between indem^ 
nltyj .warehonsegtoan’s bonds 
;]pn & 0 ^n on, bond indemnifying 
plaintiff' as surety on warehouse- 
C 0 P»e 9 tlon between! 

indemnity I 

bond/co^d hY/aotting out 


indemnity bond, or by recitation ofi 
substance or provisions thereof.— 
Fidelity & Casualty Co. of New York 
V. Raborn, 173 So. 402, 234 Ala. 31,! 
denying certiorari 173 So. 399, 27 
Ala.App. 367. 

88. Ga.—Thomoson v. (Earner, 133 
SJ3L 308, 35 Ga.App. 454. 

83. Ala.—Pyle v. Pisitz, 110 Bo. 822, 
215 Ala. 398. 

31 C.J. p 46$ note 2. 

Pallnre to ,state nature of Incnm. 
braaoes cansizig loss 
. Count for breach of mdemnity con¬ 
tract was dedoient in not stating 
substantially nature of encumbrances 
causing loss Indemnified against.— 
Pyle V, Pizitz, supra. 

Snffident allegation, of breach 
Complaint alleging that plaintiff 
became surety for named warehouse¬ 
men operating named warehouse, and 
that defendant breached condition of 
bond to indemnify plaintiff for sums 
paid for liability on warehousemen's 
bond, alleged sufficiently the breach 
of bond sued on.—^Fidelity & Casual¬ 
ty Co. of New York v. Rabom. 173 
So. 402, 234 Ala. 31, denying certio¬ 
rari 173 So. 399, 27 AUuApp. 367. 

84. IT.S.—California Sav. Bank v. 
American Surety Co., C.CLCal., 82 
P. 866. 

SS. HL—Pender v. Stiles, 31 HI, 
460. 

Tex.—^Latimer v. Texas & N. O. R. 
Co., Civ.App., 56 S.W.2d 938. 936, 
quoting Oorpiui yurls. 

81 C.J. p 466 note 83 taj. 

88. Ky.—Cincinnati. N.. O. ,& T. P. 
Ry. Co. V. Louisville & N. R. Co., 
30 S.W. 468, 97 Ky. It's. 17 Ky.L. 
21 . 

31 C.J. p 46$ notfe 94. 

87. Mass.—ReIJiklan v, Stax Brew¬ 


ing Co., 20 N.R2d 465, 303 Mass. 
63. 

31 C.J. p 466 note 95. 

88. ' In<L—Catterlin v. Frankfort, 79 
Ind. 647. 41 Am.R. 627. 

88. Ind.—Catterlin v. Frankfort, su¬ 
pra. 

To the contrary it has been held 
that a shipowner, suing repair com¬ 
pany to recover amount paid member 
of crew for injuries, was not re¬ 
quired to allege and prove freedom 
from contributory negligence.— 
Standard Oil Co. v. Robins Dry Dock 
& Repair Co., C.aA.N.Y., 32 F.2d 182, 
affirming, D.C., Standard Oil Qo. 
(New Jersey) v. Robbins Dry Dock 
& Repair Co., 25 F.2d 339. 

9a CaL—^Eva v. Andersen, 187 P. 
16, 166 Cal. 420. 

Xajuxy to hxdenmitor from renewal of 
note 

Whether indemnitor was Injured 
by renewal of note protected is a 
matter of defense, which need not 
be set out In complaint.—^Watanabe 
V. Ota, 242 P. 879, 137 Wash. 868, 48 
A.L.R. 1365. 

81. Or.—^Manary v. Runyon, 73 P. 

1028, 43 Or. 495. 

31 OJ. p 466 note 87. 

92. Ga.—^Harrison v. Douglas, 85 
S.E. 970, 16 Ga.App. 693. 

83. Cal—^EJva v. Andersen, 137 P. 
16, 166 Cal. 420. 

8t Ill.—^Israel v. Reynolds, 11 IlL 
218. 

Petition h^d sidUcient to aver prims 
ff^oiet consideration 
Ipwa.—Duke v. Tyler, 230 N.W. 319, 
209 loya 1845. 

95..^ Or.—S. Fidelity & Guaranty 
Co. V. Smitt, 18 P.2d 1032, 142 On 
. . 1 . 

31 O.J. p 466 note 99.^ 
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A request or demand to the indemnitor to indem¬ 
nify according to the terms of the contract need not 
be alleged.®® 

Loss or damage. Plaintiffs initial pleading should 
contain appropriate allegations as to loss or dam¬ 
age,®*^ including a legal liability of the indemnitee 
for which the indemnitor is responsible,®® and in an 
action on a general contract of indemnity plaintiff 
must allege that actual damage has been sustained 
and in what manner and to what extent he has been 
damnified;®® a general averment of loss is not suf- 
ficient.1 Where the contract contains a provision 
for indemnity against the incurring of liability to 
pay a debt, there is a breach of the covenant of in¬ 
demnity as soon as liability of the indenmitee aris¬ 
es, and in such a case it is sufficient for the plain¬ 
tiff indemnitee suing the indemnitor to allege that 
the debt is due and unpaid without alleging that he 
has paid the debt and thus been damnified;® but 
where the indemnity is only against loss or damage 


by reason of such liability of the indemnitee to pay 
the debt he must plead that he has paid such debt 
and thus suffered actual loss or dam^e.® 

h. Plea or Answer and Subsequent Pleadings 

(1) In general 

(2) General issues 

(3) Cross demand 

(1) In General 

The general rules control as to the necessity and 
sufficiency of an indemnitor's plea or answer and affidavit 
of defense and as to the replication or reply of the In¬ 
demnitee. A special defense should be specially pleaded. 

The general rules of pleading in civil actions ap¬ 
ply in an action on a contract of indemnity with 
regard to the necessity for, and sufficiency of, the 
plea or answer,^ affidavit of defense,® or replica¬ 
tion or reply.® Thus, where a breach of any of the 
conditions of the bond or contract sued on is re¬ 
lied on by defendant, it must be specifically plead- 


96. Ala.—^Moore v. Appleton, 84 Ala. 
147, 73 Am.D, 448. 

Va.—^Lamb v. Harrison, 2 Leigh 525, 
29 Va. 525. 

97. Ala.—Pyle v. Plzitz, 110 So. 822, 
215 Ala 398. 

Pa—See B. P. Wilbur Trust Co. v. 

Eberts, 27 North.Co. 307. 

SSatter covered by imuraaoe 

Insurance carried by motor coach 
company did not affect its right to 
amend complaint against railroad to 
Include damages so covered.—Colo¬ 
nial Motor Coach Corporation v. New 
York Cent. R. Co., 228 N.T.S. 608, 
131 Misc. 891. 

Bsinote damages 

Counts alleging loss of purchase 
money, profit from resale of oil lease, 
and payments for oil were demur¬ 
rable where they sought remote, 
consequential damages not covered 
by indemnity contract—Pyle v. Piz- 
Itz, 110 So. 822, 215 Ala. 398. 
improper prayur for reUef 

Indemnitees’ inadvertent prayer for 
specific performance, was unimport¬ 
ant, where petition clearly stated 
cause of action for amount of Judg¬ 
ments against petitionera and prayed 
all general and equitable relief.— 
Abadie v. Gluck’s Restaurant Cor¬ 
poration, 121 So. 7.67, 168 La. 241. 
sa Mass.—Keljikian v. Star Brew¬ 
ing Co., 20 N.B.2d 465, 303 Mass. 
53. 

R.L-^F. W. Woolworth Co. v. Sun¬ 
light Chemical Corporation, 9 A 
2d g, 63 B.L 384—McCarthy 
Freight Ss^stem v. Lurapd; 9 A 2d 
3, 68 R.I. 430. 

3P1eadlags held suAoleiLt ^ » 

Mo.—^Busch' 'Latta Patot Co: >. 

> Woermann: Const Co^ 2Jr3 SJig., 
614, 310 Mo. 419. i i 


Pleadings held insnffioient 

RI.—^McCarthy Freight System v. 

Durand, 9 A2d 3, 63 RI. 430. 
Judgment against indenmitee 
Where liability of plaintiffs to 
person injured has not been deter¬ 
mined by judgment binding on de¬ 
fendant, plaintiffs must allege and 
prove that they were legally liable 
to person injured and consequently 
paid under compulsion, it not being 
enough to allege and prove that in¬ 
jured person obtained judgment 
against plaintiffs and in such a case 
the declaration was defective for 
failure to allege that plaintiff noti¬ 
fied defendant indemnitor to under¬ 
take .the defense . of the action 
brought by the third person against 
the Indemnitee.—Keljikian v. Star 
Brewing Co„ 20 N.E.2d 466, 303 Mass. 
53. 

99. Conn.—^E. DeVoe Tompkins, Inc., 
.V. City of Bridgeport, 123 A 135, 
100 Conn. 147. 

Mass.—^Victor v. Levine, 166 N.B. 

765, 267 Mass. 442. 

81 aj. p 467 note 8. 

AUegatlou held suffioieut 
Complaint by purchaser against 
vendor to recover amount necessary 
to redeem property from Judgment 
execution sale ' sufficiently showed 
damages.'—Cook v. Galen, 272 F, 250, 
83 Mont 834. , 

iMOun in reepeot of title 

(1) Petition in action on bond to 
indemnify grantee for defective title 
held not to allege any loss.—Duke‘^. 
Tyier, 230 N.W. 319, 209 loWa f346. 

(2) Petition alleging that jiilag- 
jQ^ent .creditor orally, agreed to i^ 
demnify plaintiff' against loss from 
defect in title, to personal property 

m 


which plaintiff bought at execution 
sale in reliance on such agrreement 
and that title thereafter failed, re-i 
suiting in damages to plaintiff, stat¬ 
ed cause of action against Judgment 
creditor.—^Thomas v. Williams, 49 P. 
2d 567. 173 Okl. 601. 

1. N.Y.—^Packard v. Hill, 7 Cow. 484. 
Pa.—See E. P. Wilbur Trust Co. v. 

Eberts, 27 NorthCo. 285. 

81 C.J. p 467 note 4. 

Flaistiff must give detailed state- 
meut of tuns spent as result of lia¬ 
bility and items of credit allowed in 
making up clainL—Indemnity Ins. 
Co. of North America v. McGulrk, 
13 PaDist. & Co. 390. 

2. Wia—^Taylor v. Coon,. 48 N.W. 
123, 79 Wis. 76. 

31 C.J, p 467 note 6. 

Wla—^Taylor v. Coon, supra. 

4. Tex.—Gipson v. WUIltaiks, Civ. 

APp., 27 S.W. 824. 

31 C.J. p 467 note 6. 

PlM or answer held tiirofllident 
Aa—^Fidelity & Casualty Co. of 
New York v. Rabom, 173 So. 402, 
284 Ala '31, denying certiorari 173 
So. 399, 27 AaApp. 867. 

N.Y.—Westchester Lighting Co. v. 
Westchester County Small Estates 
Corporation, 1 N.Y.S.'2d 14, 253 
App.Dlv. 764, affirmed 16 N.E.2d 
567, 278 N.Y. 176, answering ques¬ 
tion certified 3 N.Y.S.2d 393, 253 
App.rfiv. 903. 

31 C.J. p 467 note 6 [bj. 

Bf Pa—Philadelphia v. Vare, 91 A 
234, 246 Pa 178. 

31 cJj. p 46T note 7. 

6. Ga—Conn v. Jones, 26 S.E. 761, 
99 Ga;. 608. 

31 C.J. p 467 note 8» 
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ed;7 and where notice to defend a suit is necessary 
to mature plaintifFs cause of action against de¬ 
fendant on the latter's bond to indemnify plaintiff 
against all loss by reason of such suit, under prin¬ 
ciples discussed supra § 15, it constitutes an affirma¬ 
tive defense, and as such should be set up in the 
answer.^ A special defense that defendant indem¬ 
nitor was exonerated in the former suit by a third 
person against indemnitee and that the matter is in 
effect res judicata, under principles considered su¬ 
pra § 32, is badly pleaded where there is no alle¬ 
gation that indemnitee and indemnitor were adver¬ 
saries in such former suit or that any issue was lit¬ 
igated between them.® 

(2) General Issues 

Non damnificatu« la the defendant*s proper plea where 
sued on a contract to indemnify and save harmless, but 
not to an action on a bond or contract to perform a cer¬ 
tain act or to pay a certain obligation as well as to save 
harmless, for there the defendant Indemnitor must set 
forth affirmatively the special manner of performance. 
Nil debit has been held a bad plea to an action on an 
Indemnity bond or contract, and a plea of non est factum 
raises no Issue as to damages but merely denies the con¬ 
tract. 

In an action on a contract to indemnify and save 
harmless, the proper plea is non damnificatus,!® 
unless the declaration particularly specifies the 
breaches and, where a bond does not show on its 
face whether it is a penal or an indemnifying bond, 
a plea of non damnificatus is proper in order to per¬ 
mit the introduction of extrinsic evidence to enable 
the court to ascertain the intention of the parties 
but non damnificatus is not a proper plea to an ac¬ 
tion on a bond or contract to perform a certain act 
or pay a certain obligation, as well as to save harm¬ 
less,^® for in such case the defendant indemnitor 


must set forth affirmatively the special manner’ of 
performance.^^ Where, on a bond conditioned 
merely for indemnity, a plea of non damnificatus 
would be proper, a plea of conditions performed 
answers the same purpose.^® 

Nil debit is not a good plea to an action on a 
bond of indemnity.^® In any event such a plea 
does not raise the question’of the validity of the 
bond because of its nonwritten acceptance, as pro¬ 
vided in the bond, where the bond is set up in the 
declaration in hsec verba; such defense must be 
raised by demurrer or a special plea.^^ 

A plea of non est factum raises no issue as to 
the amount of damages, but simply denies that the 
contract sued on is the contract of defendant.^® 

(3) Cross Demand 

In a proper case an Indemnitee may seek relief from 
his Indemnitor by cross action In which he must plead 
all facts essential to recovery without reliance on the 
original complaint to supply deficiencies; but where the 
defendant pleads another's wrong as a defense, but not as 
a basis for recovery over, he will be denied any redovery 
over. The sufficiency of an answer to a cross complaint 
should be tested by the usual rules. 

Where a person, when sued by another for in¬ 
juries caused by the negligence or wrongful act 
of a third person, seeks to recover over against an¬ 
other who has been made a party defendant, un¬ 
der principles discussed supra § 28, he may do so 
by filing a cross claim,l® as under statutes so per¬ 
mitting, and provided his cross action does not de¬ 
lay plaintifFs judgment,®® but he must in his plead¬ 
ing clearly and distinctly allege all the facts which 
are essential to his right to recover over,®^ and 
may not rely on plaintiffs complaint to supply de¬ 
ficiencies in his cross complaint.®® Where defend- 


7. Neb.—Northern Assur. Go. v. 

Borgelt 9$ N.W. 226, 67 Neb. 282. 
N.C.—^Bank of Tarboro v. Fidelity & 
Deposit Co., 85 S.R 588^ 126 N.a 
320, 88 Am.S.R. 682. 

& Mo.—Steckdauh v. Wilhite, App., 
211 S.W. 915. 

9. Conn.—Appell v. Schneider & 
Pomerantz Baking Co., 8 A.2d 529, 
126 Conn. 16. 

xa Vt—^Perry v. Ward, 71 A. 721, 
82 Vt 1. 

31 C.J. p 467 note 13. 

11. N.J,—^Dime Sav, Inst v. Ameri¬ 
can Surety Co., 58 A. 217, 68 N.J. 
Law 440. 

81 C.J, p 467 note 14. 

X3.'’lU.-^Westfan v. Albert 72 N.E. 
4, 212 m. 68, affirming 107 IlLApp. 
511. 

13. Vt—Perry v.* Weurd, 71 A. 721, 
8-2 Vt. L 

81 O.J. p 468 note'16.' ' 


14. Vt—Perry v. Ward, supra. 

15. Va.—^Archer v. Arpher, 8 Gratt 
539, 49 Va. 639. 

W.Va.—Poling v. Maddox, 24 S.B. 
999, 41 W.Va. 779. 

la Pa.—Bauer w Both, 4 Rawle 
83. 

17. lU.—^American Bonding & Trust 
Co. V. New Amsterdam Casualty 
Co., 126 I11.APP. 33. 

18. IlL—^Leman v. U. S. Fidelity & 
Guaranty Co., 137 ZlLApp. 258. 

18. N.Y.—^Lasher v. Montgomery 
Ward & Co.> *3 N.T.S.2d 82, 258 
App.Div. 564. 

20, N.Y.—^Birchall v, Clemons Real¬ 
ty Ca, 271 N.y.S. 647, 241 App. 
Div. 286. 

21. N.Y.—Radisch v. Preston Prop¬ 
erties, 1 N.Y.S.2d 888. 

31 C.J. p 468 note 22. 
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Allesratloiu held snffloiesit 

N.Y.—^Lasher v. Montgomery Ward 
& Co., 3 N.Y.S.2d 82, 263 App.Dlv. 
564—^Podbellafc v. Central Packing 
Corporation, 9 N.Y.S.2d 954, 170 
Misc. 88. 

Tex.—^McCart v. Scruggs, Com.App., 
2»8 S.W.2d 173, reversing Scruggs 
V. McCart Civ. App., 16 £.VV.3d 
973, reheard McCart v. Scruggs, 
Com.App., 28 S.W.2d 537. 

Wls.—^H. Hohensee Const. Co. v. Chi¬ 
cago, M., St P. & P. Ry. Co., 261 
N.W. 242, *218 Wis. 390. 

31 C.J. p 468 note 22 [a]. 

Allegations held Insnfflolent 

N.Y.—Rosenman v, Detz, 20 N.Y.S. 
2d 158, 259 App.Dlv. 911—Carr v. 
City of New York, 300 N.Y.R 68, 
262 App.Dlv. 880, 

Utah.—Greene v. Knox, 263 P. 928, 
71 Utah 217. 

31 C.J. p 468 note 2(2 [h]. 

22. N.Y.—EAdisbh v. Preston Prop¬ 
erties, 1 N.Y.S.2d 888.’ 
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ant pleads another’s negligence or wrong as a de¬ 
fense to his own liability, and not to recover over, 
he is not entitled to a judgment over.^s 

The sufficiency of the answer to such a cross 
complaint will be tested by the usual rules of plead- 
ing.24 

c. Amendments 

The general rules control amendment of the plead¬ 
ings In actions by Indemnitee against indemnitor. 

The general rules relating to amendments of the 
pleadings in civil actions, as stated in the CJ.S. 
title Pleading §§ 275-338, also 49 CJ. p 466 note 
83-p 581 note 90, apply with respect to amendments 
to the declaration or complaint,25 or plea or an¬ 
swer,26 in a suit brought on a contract of indem¬ 
nity. 

d. Issues, Proof, and Variance 

The rules applicable to such matters in civil actions 
generally control as to the Issues, proof, and variance 
in an action by an Indemnitee against an Indemnitor, and 
in accordance therewith neither may rely on a matter 
which he does not properly plead. 

The rules relating to issues, proof, and variance 
in civil actions generally, discussed in the CJ.S. 
title Pleading §§ 512-546, also 49 CJ. p 780 note 
50-p 818 note 81, control in respect of questions re¬ 
lating to the issues,27 proof,22 and variance,29 in 


actions on contracts of indemnity. In accordance 
with such rules plaintiff can rely for recovery only 
on such matters as are put in issue by his plead¬ 
ings ,20 and when the allegations of his petition 
show an action for breach of an express contract 
of indemnity, and the cause is so treated by par¬ 
ties and court, plaintiff may recover, if at all, only 
on contract.2l Defendant can rely only on such 
matters of defense as are properly put in issue by 
his pleadings ,22 and may not rely on lack of con¬ 
sideration where he fails to plead such defense.23 

§ 35. Evidence 

a. Burden of proof and presumptions 

b. Admissibility 

c. Weight and sufficiency 

a. Burden of Proof and Presumptions 

The general rules control as to burden of proof and 
presumptions in actions by indemnitee against indemnitor, 
and In accordance therewith the Indemnitee has the 
burden of proving all elements of his case, including 
breach of the Indemnity contract and the fact and amount 
of his loss, while the burden rests on the Indemnitor to 
prove affirmative defenses. 

The rules of evidence which govern in other ac¬ 
tions on contracts, as discussed in Contracts §§ 926- 
959, and the general rules set forth in Evidence §§ 
103-157, apply in an action on a contract of indem¬ 
nity with regard to the presumptions®^ and burden 


83. Tex.—^Burkett v. Dillon, Civ. 

App., 117 S.W. 917. 

31 C.J. p 468 note 28. 

24. N.T.—Kurxon v. Union Ry. Co. 
of New York City, 21 N.Y.S.2d 310. 

Anawex lield inanffloient 

In automobile occupant’s action 
for injuries sustained in collision be¬ 
tween trolley car and automobile, 
wherein automobile owner filed cross 
complaint against driver of automo¬ 
bile. answer to cross complaint that 
owner was insured, that insurance 
protected owner and any driver of 
automobile with owner’s permission 
from claims of injured persons for 
damages, and that owner did not 
wish to press cross complaint, and 
was not real party in interest there¬ 
to, but that real party in interest 
was insurer which should not be al¬ 
lowed to become a party to the ac¬ 
tion, was Insufficient.—Kurzon v. 
Union Ry. Co. of New York City, 
supra. 

25. Mich.—Cox V. Fidelity & De¬ 
posit Co., 121 N.W. 494, 157 Mich. 
59. 

31 C.J. p 468 note 25. 

26. Mont—^McMillan v. Frank, 76 P. 
68'5, 30 Mont 61. 

3l'C.J. p 468 note 26. 

27. Ill—Sussman v, Massachusetts 

42 C.J.S.-40 


Bonding & Ins. Co., 280 HI App. 
276. 

Iowa.—St. Joseph & G. I. R. Co. v. 
Des Moines Union R. Co., 162 N.W. 
812, 180 Iowa 1292. 

81 C.J. p 468 note 27. 

28: Conn.—Waterbury v. Waterbury 
Tract Co., 50 A. 3, 74 Conn. 152. 

31 C.J. p 468 note 2^10 C.J. p 562 
note 11 [a]. 

BvideiLoe hAd Inadmhislble xuLddx 
pleadings 

U.S.—^Breslin v. National Surety 
Co., 0,C.A,Pa., 114 P.2d 65. 

<3aL—Weaver v. Pickett 255 P. 267, 
82 CaLApp. 116. 

31 C.J. p 468 note 28 Cb]. 

29. U.S.—^Percival v. McCoy, C.C. 

Iowa, 18 P. 379, 4 McCrary 418. 

31 C.J. p 469 note 39. 

Material vaiUaoe not shown 
Cal.—McDonough v. Chu Chew 
Shong, 68 P.2d 976, 21 Cal.App.3d 
257. 

81 C.J. p 469 note 29 [b]. 

sa Ala.—Pyle v. Pizltz, 110 So. 822, 
215 Ala. 398. 

Ky.—Davis v. Kentland Coal 8b Coke 
Co., 67 S.W.2d 542, 247 Ky. 643. 
Mo.-~<}entral Surety & Insurance 
Corporation v, Hinton, 180 S,W.2d' 
235, 288 Mo.App. 1218. 

N.Y.—Consolidated Indemnity & In- 
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surance Co. v. Dein, 253 N.T.S. 
162, 283 App.Div. 330. 

31 C.J. p 469 note 31. 

Estoppel as sufficiently in issue 
U.S.—^U. S. Fidelity & Guaranty Co. 
V. Wilson, C.C.A.Ark., 41 F.2d 319. 

31. Absence of allegations as to 
false representations 

Action would be considered as one 
to recover for breach of express con¬ 
tract by lessee to indemnify lessor 
against damages resulting from her 
breach of prior lease, notwithstand¬ 
ing allegations that lessee represent¬ 
ed that prior lease was not binding 
on lessor and that lessee had option 
for new lease or renewal, in absence 
of allegation that representations 
were false.—Seal Oil Co. v. Rober¬ 
son, 61 P.2d 801, 176 Okl 140. 

32. Tex.—Gipson v. Williams, Civ. 
App.. 27 S.W. 824. 

sa Cal—^McDonough v. Chu Chew 
Shong, 68 P.-2d 976. 21 CaLApp.2d 
257—^Bryan v. Banks, 277 P. 1075, 
98 Cal.App, 748. 

84. IlL—^Pennsylvania Co. v. Rob¬ 
erts & Schaefer Co., 250 IlL App. 
330. 

Neb.—Forbes v. McCoy, 20 N.W. 17, 
15 Neb. 632. 

31 C.J. p 469 note 64. 

Inference as to fraud 
In action on indemnity bond in- 
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of proof.55 Thus the burden of proof is on indem¬ 
nitee to prove clearly all the material elements of 
his cause of action against the indemnitor,includ¬ 
ing, inter alia, breach of the indemnity contract, 
the responsibility over of the indemnitor to him,^^ 
the fact^^ and amount^® of loss sustained, the facts 
on which his legal liability to pay the claim exist¬ 
ed,as well as the reasonableness of the amount 
paid,*2 and where judgment has been rendered 
against the indemnitee in an action of which his 
indemnitor lacked notice, the burden rests on the 
indemnitee when suing the indemnitor again to es¬ 
tablish all of the actionable facts>® The indemni¬ 


tee’s proof of judgment rendered against himself 
in the former action may create a prima facie case 
against indemnitor,^^ casting on indemnitor the bur¬ 
den of showing his defense.^^ In an action by one 
wrongdoer to recover indemnity from another 
wrongdoer the burden of proof is on plaintiff to 
show that the damages in the first recovery were 
not occasioned by his own neglect or fault,^® but 
that they were occasioned by the negligence or de¬ 
fault of defendant47 If the indemnitee relinquish¬ 
es his rights without consent of his indemnitor, the 
burden rests on the indemnitee to show that such 
rights were unsubstantial so that no harm resulted 


demnifyingr surety on bond given to 
United States by manufacturer, fact 
that government delayed over four 
years in making claim against man¬ 
ufacturer. that it took a compara¬ 
tively small sum in full settlement, 
and that no proceedings were ever 
brought against manufacturer did 
not raise any inference of fraud on 
part of surety in settling with gov¬ 
ernment.—^Massachusetts Bonding & 
Insurance Co. v. Gautleri, R.I., 30 A. 
2d 848. 

Bresainptlo& as to braaoh of tndenu 
aity bond 

In a suit on an indemnity bond, in 
which defendants admit the execu¬ 
tion of the bond, but deny a viola¬ 
tion of the conditions, the introduc¬ 
tion of the bond In evidence does 
not. standing alone, create any pre¬ 
sumption that the terms thereof 
have been violated.—^Vaughn v. Ry¬ 
an. 223 F. 344, 97 Okl. 228. 

35. Ill—U. S. Fidelity & Guaranty 
Co. V. Uickason, 116 N.a 173, 277 
Ill. 77, affirming 198 lll.App. 207. 
81 C.J. p 469 note 36. 

36L U.S.—P. Cummings Const. 
Co. V. Marbleloid Co., C.C.A.N.J., 
51 F.2d 906. 

Ala.—^Fidelity & Casualty Co. of 
New York v. Rabom, 173 So. 40*2, 
234 Ala. 31, denying certiorari 173 
So. 399, 27 Ala.App. 367. 

CaL—^Easton v. Boston Inv. Co., 196 
P. 79d. 51 CaLApp, 246. 

Conn.—City of Bridgeport v. U. S, 
Fidelity & Guaranty Co., 134 A. 
252, 105 Conn. 11, 92. 

La.—^Payne v. Reynolds. 114 So. 163, 
’ 164 La. 546. 

Mass.—C. & R. Const Co. v. City of 
Boston. 173 N.E. 517, 273 Mass. 
260L.H111 V. Robb, 168 N.E. 163, 
268 Mass. 594. 

S.C.—^Morrison v. Union Indemnity 
CO., 161 S.B. 418, 163 S.C. 137. 
Hex.—IT. t Fidelity & Guaranty Co. 

V. Paulk, Clv.App., 16 S.W.2d 100. 
3> CvJwp d$9, uot& 36. 

37. OkL—^Mintqx^ v. American Sure¬ 
ty Co. of New P.2d 883, 

184 Okl. 602-^%Wt ifC Ryan, 223 
*P. 844f, 97 f - 


38. Ga.—Bryant v. Guaranty Life 
Ins. Co., 130 S.E. 696, 40 Ga.App. 
573. 

39. Mich.—^Richards v. P. C. Mat¬ 
thews & Co.. 239 N.W. 381, 256 
Mich. 159. 

40. Mich.—Richards v. P, C. Mat¬ 
thews & Co., supra. 

Wash.—State ex reL Macrl v. City 
of Bremerton, 97 P.2d 1066, 2 
WaslL2d 243. 

31 C.J. p 469 note 37. 
details as to apportionable loss 
Under indemnity agreement 
whereby stockholders of tool compa¬ 
ny which sold its business agreed to 
indemnify purchaser against all 
claims which might be made against 
it, purchaser which sought partial 
reimbursement from Indemnitors for 
expenses Incurred in defending suit 
against purchaser and indemnitors 
by retailer against whom judgment 
had been obtained for infringement 
of patent in selling company’s and 
purchaser’s tools, on theory that 
some of tools which were part of 
basis of judgment against retcdler 
had been purchased before execution 
of indemnity agreement, had burden 
to establish what part of tools sold 
by retailer had been purchased be-, 
fore date of agreement and what 
part thereafter.—^Byron Jackson Co. 
v. Woods, 107 P.2d 639, 41 Cal.App. 
2d 777. 

4L N.Y.—White v. Maryland Cas¬ 
ualty Co., 123 N.Y.S. 840, 139 App. 
Div. 179. 

Tex,—^Home Ins. Co. v, Shugar, Civ. 

App., 43 S.W,2d 312, error refused. 
Personal injury creating liability for 
which indemnity sought 
Railroad had burden of proving in¬ 
jury of person whose claim It set¬ 
tled in equitable action to recover 
indemnity against defendant—^Eure¬ 
ka Coal Co. V. Louisville 3b N. R, 
Co., 122 So. 169, 219 Ala. 284. 
PaUdlty of claim 
Where a landowner^s claim for 
damages allegedly caused by con¬ 
tractor’s actions in constructing city 
sewer system was the bemis of city’s 
<daim to Sr ri^dit of set-off agalhst 
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amount owing on contract, city had 
burden of establishing as against 
contractor validity of claim.—State 
ex rel. Maori v. City of Bremerton, 
97 P.2d 1066, 2 Wash.2d 243. 

43. N.Y.—Weeks v. Webb. 125 N.Y. 
S. 283, 140 AppDiv. 450—White v. 
Maryland Casualty Co., 123 N.Y. 
S. 840, 139 App.Dlv. 179. 

Faimess of sattlemeat 
Railroad, in suit on indemnity con¬ 
tract. must show that settlement 
with landowner for encroachment of 
retaining wall was fair and reason¬ 
able.—^New York Cent & H. R. R. 
Co. V. T. Stuart & Son Co., 157 N.B. 
•540. 260 Mass. 242. 

43i Tex.—U. S. Fidelity & Guaran¬ 
ty Co. V. Paulk, Civ.App., 16 S.W. 
2d 100. 

44. Conn.—City of Bridgeport v. U. 
S. Fidelity & Guaranty Co., 184 A. 
352, 105 Conn. 11, 92. 

Okl.—Snyder v. U. S. Fidelity & 
Guaranty Co., 249 P. 422, 119 OkL 
280. 

49. Okl,—Snyder v. U. S. Fidelity & 
Guaremty Co., supra. 

Omission to give notice as changing 
burden of proof see supra S 32 a 
( 2 ), 

48. N.H.—^McCullough V. John B. 
Varick Co., 10 A.2d 245. 90 N.H. 
409. 

31 C.J. p 469 note 41. 

47. Mo.—St Joseph V. Union R. Co., 
22 S.W. 794, 116 Mo. 686, 88 Am. 
S.R. 626. 

N.T.—Scott V. Curtis, 88 N.B. 794, 
195 N.Y. 424, 188 Am-S.B. 811, 40 
■ L.R.A.,N.S., 1147. 

Borden of proving oai^se of action 
'against oodefmidant 
Plaintiff, in order to recover 
against a general employer, whicl\ 
it had vouched into an action against 
plaihtiff by an employee, the amount 
paid plaintiff’s employee for inju¬ 
ries, had the burden of proving the 
employee’s cause of action against 
the generia employer.—^T. Hogan & 
Sons V. Compagnie Generale Tr^s- 
atlantique, 238 N.Y.S. 422, 221 App* 
,Div. 580. ^ ‘ . i .. . 
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to the indemnitor>8 A municipality, by payment to 
a person injured by reason of a defect or obstruc¬ 
tion in a sidewalk or street, becomes practically sub¬ 
rogated to the cause of action against the tort-fea¬ 
sor which the injured party originally had, and 
it can recover against such tort-feasor only by prov¬ 
ing the injury, the negligence of defendant, the 
extent of the damages, and the fact of payment by 
it;^® and where it seeks to recover over from a 
property owner damages for injuries from a de¬ 
fective sidewalk while the property was occupied 
by a tenant, it has the burden of showing the own¬ 
er's actual or constructive notice of the defect.so 

The burden is on defendant to prove his matters 
of afl5rmative defense,®^ 

b. Admissibility 

The general rules governing admissibility of evidence 
control in respect of the admissibility of evidence In ac¬ 
tions by indemnitee against indemnitor, and in accord¬ 
ance therewith the verdict and Judgment in the former 
suit by a third person against Indemnitee may be ad¬ 
missible. 

The general rules which govern the relevancy, 
competency, and materiality of the evidence in ac¬ 
tions on contracts generally, as discussed in Con¬ 
tracts §§ 592-602, and those controlling such mat¬ 


§ 35 

ters in civil actions generally, as discussed in Ev¬ 
idence §§ 158-191, apply in determining whether or 
not particular evidence is admissible on issues aris¬ 
ing in an action on a contract of indemnity.52 If 
the contract is uncertain as to the contingencies on 
which the indemnity is to be paid, parol evidence is 
admissible if such evidence is consistent with the 
terms of the contract.52 However, if a contract of 
indemnity contains no direct undertaking to any 
designated person, an outside party who assumes 
liability, relying on the instrument, cannot show 
by parol that it was to indemnify anyone becom¬ 
ing liable,®^ and the relative rights and liabilities 
of the parties, as well as their intention, must be 
determined from the express terms of the contract 
without resort to parol evidence showing extrinsic 
facts and circumstances.55 It is, however, always 
permissible to show what the parties did under 
their contract, as disclosing their construction of 
its purpose.5® 

Verdict and judgment in former action. In an 
action on a contract of indemnity, express or im¬ 
plied, against the claim of a third person, the rec¬ 
ord of a judgment recovered by such third person 
is admissible,^? as where the evidence is conflicting 


48L U.S.—^^tna Casualty & Surety 
Co. V. Phoenix Nat Bank & Trust 
Co. of Lexington, Ky., 52 S.Ct 329, 
286 U.S. 209, 76 L.Ed. 709, revers¬ 
ing, O.C.A., Phoenix Nat Bank & 
Trust Co. of Lexington v. .ffltna 
Casualty & Surety Co., 44 F.2d 
'511, certiorari granted .^na Cas¬ 
ualty & Surety Co. v, Phoenix Nat 
Bank, 62 S.Ct 41, -284 U.S. *608, 76 
L.Ed. 520. 

49. N.T.—Rochester v. Campbell, 
25 N.B. 937, 123 N.Y. 406, 20 Am. 
S.R. 7:60, 10 L.R.A. '393, reversing 
8 N.T.S. 262, 66 Hun 138. 

50. Pa.—^Bradford v. Barry, 98 A. 
976, 2*54 Pa. 303. 

51. U.S.—^Bankers' Trust Co. v. New 
Amsterdam Casualty Co., C.C.A. 
Ark., 72 F.2d 323—^Hartman Gold¬ 
smith & Co. V. Fidelity & Deposit 
Co. of Maryland, C.CA.N.T., 33 F. 
2d 89. 

Mich.—Grand Rapids Lumber Co. v. 

Blair, 167 N.W. 29, 190 Mich. 518. 
CaaoeUa-tion of bond 
In action on bond of Indemnity, 
defendant had burden of proof on is¬ 
sue of cancellation of bond.—^Mutu¬ 
al Ben. Health & Accident Ass*n v. 
Federal Surety Co., 238 N.W. -622, 
121 Neb. 877. 

Fraud and oonsplxaoy 
Burden of establli?bing the mate¬ 
riality of fket concealed and the de¬ 
fense of conspiracy to defraud surety 
on Indemnity bond on the latter. 


—^Hartman Goldsmith & Co. v. B^del- 
ity & Deposit Co. of Maryland, C.C.A. 
N.Y., 33 F.2d 89. 

52. Ill.—Sussman v. Massachusetts 
Bonding & Ina Co., 230 llLApp. 
276. 

S,C.—^Nock V. Bldelity & Deposit Co., 
178 S.E. 839, 175 S.C. 188, 98 A.L.R. 
767. 

31 C.J. p 469 note 46. 

Bvidence held admissible 
U.S.—^Payne v. National Transit Co., 
D.CPa., 300 F. 411, affirmed Na¬ 
tional Transit Co. v. Davis, C.C. 
A., 16 F.2d 729, certiorari denied 
46 S.Ct 104, 269 U.S. 579, 70 L. 
Ed. 422. 

Ky.—^Miles v. Southeastern Motor 
Truck Lines, 173 S.W.2d 990, 295 
Ky. 156. 

Tex.—^Massachusetts Bonding & In¬ 
surance Co. V. Texas Finance Cor¬ 
poration, Clv.App., 258 S.W. 250, 
error dismissed—^Fidelity & De¬ 
posit Co. V. Bankers' Trust Co., 
Civ.App.i 161 S.W. 45. 

31 p.J. p 469 note 46 CaJ. 

BvldeiLoe* 2ield Inadmissible 
U.S.—U. S. FldeUty & Guaranty Co. 

V. Wilson, C.C-A.Ark., 41 F.2d 319. 
Cal.—Weaver V. Fickett, 265 P. 267, 
82 Caa.App. 116. 

Pa—^Briggs v. City of Philadelphia 
173 X 316, *316 Pa. 48, reversing] 
170 A. 871, 112 PaSuper. 60. 

<31 C.J. p 469 note 46 [b]. 

Koss 

Evidence of value of mortgage se¬ 


curity was inadmissible to establish 
actual loss within agreement to in¬ 
demnify mortgagee against loss 
from landowner's failure to pay stip¬ 
ulated sum at maturity of mortgage, 
which mortgagee did not foreclose.— 
Westville Land Co. v. Handle, 171 
A. 620, 112 NJ.Law 447. 
Beasonableness of Jndgment and set¬ 
tlement in former salts 
In an action by a property owner 
to recover Indemnity from a gas 
company for negligence, resulting in 
suits by third parties against plam- 
tifl, no notice having been given of 
the former suits, an offer to prove 
that the judgment recovered in one 
suit and the amount of a settlement 
in another were reasonable was rele¬ 
vant and material—Orth v. Consum¬ 
ers' Gas Co., 124 A. 296, 280 Pa. 118. 

53. Cal—Prouty v. Adams, 74 P. 
845, 141 Cal 304. 

54. Ky.—^Price v. Rodman, 2 Ky.L. 
21'3. 

55. Mont—^Union - Electric Co. v. 
Lovell Livestock Co., 54 P.^d 112, 
101 Mont 460. 

, 65. Tex.—^Eddleman v. Wofford, Civ. 
App., 217 S.W. 221. 

67,. Iowa.—St Joseph & G. I. R. Co. 

V. Des Moines Union R. Co., 162 N. 
i W. 812, 180 Iowa 1292. 

Mass.—Corcoran v. Meegan, 164 N.E. 

576, 265 Mass. 433. 

Mont—Union Electric Co. v. Lovell 
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as to whether notice was ^ven, the record in the 
former action is admissible on such question.^S 
The record of the judgment in the prior action is 
competent evidence on the issue as to whether the 
payment was made by force of the judgment of a 
competent court, even where no notice of the pend¬ 
ency of the prior action was given to the person 
sought to be charged wdth ultimate liability.59 
However, where the indemnitor was not a party to 
an action in a foreign country against the indemni¬ 
tee, he may insist on strict proof of the judg¬ 
ment,®® and it has been held that the record of the 
former action is inadmissible in evidence in the 


subsequent action except to the extent that it bears 
on the question of the indemnitee’s damages.®^ A 
verdict settled without judgment is also admissible 
to show a recover>\®2 

c. Weight and Sufficiency 

The Indemnitee should prove his case by a preponder¬ 
ance of the evidence in compliance with the generai rules, 
which appiy except as varied by contract provisions. 

The general rules which govern the weight and 
sufficiency of the evidence in actions on contracts 
and in other civil actions, as discussed in Contracts 
§§ 603-609, and Evidence §§ 1016-1050, apply in 
an action on a contract of indemnity.®® In accord- 


Llvestock Co.. 20 P.2d 253. 93 
Mont. 577. 

31 C.J. p 470 note 47. 

ZTotioe to deread 

City’s notice to street improve¬ 
ment contractor to defend action 
against city is admissible to estab¬ 
lish that contractor was bound by 
verdict against city.—C. & R. Const. 
Co. V. City of Boston, 173 N.E. 517, 
273 Mass. 2S0. 

Opinion and intezloeutozy decree 
As regards indemnitors* liability, 
opinion and interlocutory decree in 
landowner’s suit were admissible on 
reasonableness of railroad’s settle¬ 
ment for retaining wall’s encroach¬ 
ment.—^New York Cent. & H. R. R. 
Co. V. T. Stuart & Son Co., 157 N.E. 
540, >260 Mass. 242. 
sa Pa.—^Hollidaysburg v. Snyder, 
101 A. 955, 258 Pa. 20'5. 
sa N.T.—Oceanic Steam Nav. Co. 
V. Campania Transatlantica Espan- 
ola, 39 X.R 380, 144 N.Y. 863, af¬ 
firming 23 N.Y.S. 1183, 4 Misc. 428. 
6a U.S.—^American Surety Co. v, 
Sandberg, D.C.Wash., 225 F. 150, 
affirmed 244 F. 701, 157 CCA. 149. 
61- Iowa.—Sweet v. Atkinson, 182 
N.W. 793, 191 Iowa 645. 

62. N.Y.—Lee v. Clark, 1 Hill 66. 

63- U.S.—^Thermopolls Northwest 
Electric Co. v. Ireland, C.C.A.Wyo., 
119 F.2d 409—^State-Planters’ Bank 
& Trust Co. V. First Nat. Bank, 
CC.A.Va., 76 F.2d 527, certiorari 
denied 66 S.Ct 923. 296 U.S. 764, 
79 LuBd. 1706. 

Kan.—American Indemnity Co. v. 

Peak, 256 P. 976, 123 Kan. 602. 
Mo.—Busch & Latta Paint Co. v. 
Woermann Const. Co., 276 S.W. 
614, 310 Mo. 419. 

Tex.—^Bast Texas Public Service Co. 
V. Johnson, Com.App., 6 S.W.2d 
344, modifying, Civ.App., 300 S.W. 
975—^Massachusetts Bonding & In¬ 
surance Co. V. Texas Finance Cor¬ 
poration, 'Civ.App., 358 S.W. 250, 
error dismissed. ^ 

Wa8h.-^FiBtrmers’ Warehouse Co. v. 
Fry, 43 P.2d 23; 161 ^WaSh. 866— 
S^delity & DeposH Co. of Mary¬ 


land V. Baasett, 233 P. 325, 133 
Wash. 77. 

31 C.J. p 470 note 56. 

Svideaea held snfflcient 

(1) To support verdict or judg¬ 
ment for indemnitee. 

Ga.—^Louisville & N. R. Co. v. At¬ 
lantic Co., 19 S.E1.2d 364, 66 Ga. 
App. 791. 

Mo.—^Massachusetts Bonding & In¬ 
surance Co. V. Buchanan, App., 
142 S.W.2d 1073. 

N.D.—Jones v. Grady, 266 N.W. 889, 
66 N.D. 479. 

Or.—U. S. Fidelity & Guaranty Co. 

V. Smith, 18 P.2d 1032, 142 Or. 1. 
Tex.—Archibald v. Bruck, Civ.App., 
264 S.W. SOO. 

Va.—Commonwealth Public Service 
Corporation v. Town of Bluefield, 
187 S.B. 621, 167 Va. 82. 

31 aj. p 470 note 56 [a] (1). 

(2) To support verdict or judg¬ 
ment for indemnitor. 

Ga.—^National Surety Co. v. Runge, 
162 S.E, 867, 44 Ga.App. 697. 

La.—^Payne v. Resmolds, 114 So. 153, 
164 La. 546. 

Tex.—Gose v. Wichita County, Civ. 

App., 15 S.W.2d 148. 

31 C.J. p 470 note 56 [a] (3). 

(3) To show notice to indemnitor. 
—City of Ft Scott v. Pen Luhric 
Oil Co., 252 P, 268, 122 Kan. 369. 

(4) To show reasonable nature .of 

settlement of former action effected 
by indemnitee when sued by third 
person.—^Thermopolis Northwest 

Electric Co. v. Ireland, C.C.A.Wyo., 
119 F.2d 409. 

(5) To support finding that de¬ 
fendant was not estopped from set¬ 
ting up certain defense.—Green v. 
Newmark, 28 P.2d 395, 136 CaLApp. 
32. 

Bvldenoe held lasnAotont 

(1) To support verdict or judg¬ 
ment for indemnitee. 

U.S.—P. Cummings Const Co. v. 
Marblelold Co., C.C.A.N.J., 6l ’F.2d 
906. 

Conn.—<Jity of Bridgeport v. U. S. 
Fidelity & Guaranty Co., 134 A. 
252, 105 Conn. 11, 92- 
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Mich.—Rikerd v. Addison Fur Cor¬ 
poration, 248 N.W, 862, 263 Mich. 
436. 

Neb.—Oss V. Hartford Accident & 
Indemnity Co. of Hartford, Conn.. 
264 N.W. 897, 130 Neb. 311. 

Pa.—City of Butler v. Western Un¬ 
ion Telegraph Co., 93 Pa. Super. 
'533. 

31 C.J. P 470 note 66 [b] (1). 

(2) To support judgment for in¬ 
demnitor.—^American Indemnity Co. 
V. Peak, 256 P. 975, 123 Kan. 502. 

(3) To show collusion in securing 
judgment against indemnitee for 
purpose of defrauding indemnitor.— 
New Orleans Great Northern R. Co. 
V. S. T. Alcus & Co., 106 So. 91, 169 
La. 36. 

(4) To show negligence of indem¬ 
nitee precluding his recovery against 
indemnitor.—Schwart 2 f v. Merola 
Bros. Const Corporation. 48 N.E. 2d 
299, 290 N.T. 145, affirming 34 N.Y.S. 
2d 220, 263 App.Div. 631, motion de¬ 
nied 4$ N.B.2d 367, 289 N.Y. 756. 

(6) To show waiver of ♦erins of 
indemnity contract requiring deposit 
of collateral as a condition of any 
limitation on surety's power" to com¬ 
promise.—^National Surety Co. v. 
Portnoy, 162 N.E. 363, 266 Mass. 329. 

(6) To show that corporation had 
no property from which creditor 
could have satisfied his claim, so as 
to permit collection from corporate 
officer under indemnity agreement— 
Lott Theatres Corporation v. Wild- 
berg, 8 N.Y.S.2d 201. 

Ptima facia case shown. 

(1) Voucher showing payment to 
state by surety on bond of bank as 
state depository was held to make 
prlma facie case of liability against 
indemnitor.—^American Surety Co. of 
New York v. Blake, 261 P. 239, 46 
Idaho 159. 

(2) Indemnitee having established 
I prima facie right to recover against 
I sureties in indemnification, and no 
I evidence to contrary having been of¬ 
fered, judgment for indemnitee was 

1 proper.—^Latimer v. Texas & N. O. 
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ance with such rules there must be a preponder¬ 
ance of the evidence to establish the facts which 
constitute plaintiffs cause of action,®^ such as the 
fact of the making of the contract of indemnity,^® 
the negligence or other wrong of defendant,®® and 
the fact and extent of the loss or damage.®^ Tes¬ 
timony in a prior action for injuries against plain¬ 
tiff and defendant, which establishes defendant’s li¬ 
ability to plaintiff, is at least prima facie evidence 
against defendant in favor of plaintiff as to de¬ 
fendant’s responsibility for the injuries for which 
the prior suit was brought.®® 

A preponderance of the evidence is necessary 
to establish a subsequent contract changing the ob¬ 
ligation of an indemnity bond.®® 

Provision in contract as to evidence. A provision 


in an indemnity bond that the vouchers and other 
proper evidence showing loss and payment thereof 
by the indemnitor should be conclusive evidence of 
the fact and amount of the indemnitor’s liability, 
provided the payment was made in good faith, is 
valid,and under such a provision the indemnitee 
may recover by showing the loss and the payment, 
by such evidence alone. 

§ 36. Trial 

The rules governing the trial of civil actions gen¬ 
erally control in respect of the trial of actions on con¬ 
tracts of indemnity, as In respect of questions of law and 
fact, Instructions, and the verdict and findings. 

In accordance with the general rules governing 
the trial of civil actions, on conflicting evidence 
questions of fact are for the jury,*^® as where there 


R Co., Tex.Civ.App., 56 S.W.2d 933, 
error refused. 

(3) In motor carrier's action for 
destruction of merchandise in course 
of transportation, for which payment 
had been made by carrier to owners 
of merchandise, evidence that inves¬ 
tigation of owners’ claims extended 
over a period of six months and that 
claims were paid without knowing 
whether carrier would ever be re¬ 
imbursed. made a prima facie case 
of fair settlement of claims.—Miles 
V. Southeastern Motor Truck Lines, 
173 S.W.2d 990. 295 Ky. 156. 

. 64. La,—^Payne v. Reynolds, 114 So. 
153. 164 La. 546. 

31 C.J. p 470 note 57. 

65. Va.—Green's Bx’rs v. Smith, 131 
S.R 846. 146 Va. 442, 44 A.L,R, 
1175, rehearing denied 132 S.B. 839, 
146 Va. 442, 44 A.L.R. 1175. 

31 C.J. p 470 note 58. 

Svidence held sufflcient to show 
making of indemnity agreement. 

Ark.—^Hawkins v. Hawkins, 137 S.W. 

2d 904, 200 Ark. 38. 

La.—^Wyche v. Chadick, 137 So. 554, 
IS La.App. 557. 

Or.—U. S. Fidelity & Guaranty Co. 

V. Smith. 18 P.2d 1032, 142 Or. 1. , 

Wash.—^Washam v. Wood, 31 P.2d 
508, 177 Wash. 183. 

31 C.J. p 470 note 58 [a] (1). 
Bvidence held insufdoiexLt 

(1) To show making of indemnity 
aigreement. 

U.a—U. S. Fidelity & Guaranty Co. 
V. Wilson. aC.A.Ark., 52 P.2d 66— 
U. S. Shipping Board Merchant 
Fleet Corporation v. Dietrich, C.C. 
A.N.Y.. 27 P.2d 681. 

Va.—Green's Ex'rs v. Smith, 131 S. 
E. 846, 146 Va. 442, 44 A.L.R. 1175, 
rehearing denied 132 S.B. 839, 146 
Va. 442, 44 A.L.R. 1175. 

<2) To sustain defense that In¬ 
demnity bond had been placed in 
escrow and never delivered.—^HuU v. 
Haggas, 176 A. 168,, 117 N.J.Eq. 424. 


(3) To show fraud inducing exe¬ 
cution of indemnity agreement 
U.S.—^Hartman Goldsmith & Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.N.Y., S3 P.2d 89. 

Tex—^^tna Ins. Co. v. Malacord & 
Son. Clv.App., 45 S.W.2d 232. 

31 C.J. p 470 note 58 tb]. 
Accommodation character of instnu 
meat 

Where surety paying release of 
garnishment bond was an innocent 
party, evidence sustained finding 
that special indemnity agreement 
was not executed as an accommoda¬ 
tion to surety's agent so as to pre¬ 
clude surety's recovery on the agree¬ 
ment—^Massachusetts Bonding & In¬ 
surance Co. v. Master Laboratories, 
Neb., 10 N,W.2d 501. 

66. N.C.—^Pritchard v. Norfolk 

Southern R. Co., 82 S.B. 875, 166 
N.C. 632. 

31 C.J. p 470 note 59. 

Bvidence h^d suflloient to show 
negligence or other wrong of in¬ 
demnitor. 

XJ.s.—New York & Porto Rico S. S. 
Co. of New York v. Lee's Lighters, 
D,C.N.Y„ 48 P.2d 372. 

Colo.—Colorado & S. Ry. Co. v. West¬ 
ern Light & Power Co., 214 P. 30, 
73 Colo. 107. 

Pa.—Borough of Ingram v. Hach- 
meister, 94 Pa.Super. 25. 

67. Ky.—^Allen v. Shepherd, 173 S. 
W. 135, 162 Ky. 766. 

31 C.J. p 471 note 60. 

Evidence held snllloient to support 
finding, in action for loss sustained 
in sale of stock transferred to plain- 
tifC in settlement for his payment of 
Judgment against defendant that 
stock was worth p«tr value or more 
for two years after transfer, which 
was time within which stock was re¬ 
quired to be sold to make defendant 
liable for deficiency.—Green v. New- 
mark, 28 P.2d 395, 136 CaLApp. 32. 
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Evidence htid insnfflolent to show 
loss or damage.—^Richards v. F. C. 
Matthews & Co., 239 N.W. 381, 256 
Mich. 159. 

Payment of Judgment by indemnitee 

In suit on indemnity bond, obli¬ 
gee's draft given in payment of Judg¬ 
ment in previous suit,, and unobject- 
ed to by obligors, was sufflcient to 
establish payment of Judgment by 
obligee as surety on appeal bond.— 
U. S. Fidelity & Guaranty Co. v. 
Smith, 18 P.2d 1032, 142 Or. 1. 

66. N.Y.—^New York Cent. R. Co. v. 
Barnet, 183 N.Y.S. 95, 192 App. 
Div. 784. 

66. S.C.—^Morrison v. Union Indem¬ 
nity Co., 161 S.B. 418. 163 S.C. 137. 

70. N.Y.—^National Surety Co. v. 
Pulton, 183 N.Y.S. 237, 192 App. 
Div. 645. 

Wis.—Illinois Surety Co. v. Maguire, 
146 N.W. 768, 167 Wis. 49. 

71. WsLsh.—Spokane v. Costello, 74 
P. 68, 33 Wash. 98 

31 C.J. p 471 npte 63. 

72. U.S.—^Manning Mfg. Co. v. Har- 
tol Products Corporation of New 
England, C.C.A.Vt, 99 P.2d 813— 
Columbia Casualty Co. v. Tibma, 
C.C.A.Ind., 63 P.2d 538, certiorari 
denied 54 S.Ct 51, 290 U.S. 638, 
78 L.Ed. 561—Southwestern Bell 
Telephone Co. v. Bast Texas Pub¬ 
lic Service Co., C.C.A.TeX, 48 P. 
2d 23. 

Iowa—^Kladlvo v. Melberg, 227 N.W. 
833, 210 Iowa 306. 

Md.—^Keyser v. Kemper, 146 A. 275, 
167 Md. 437, 65 AJL.R. 641. 

Miss.—City of Jackson v. Richard, 
186 So. 657, 185 Miss. 136. 

N.Y.—-Bto-rtford Accident & Indem¬ 
nity Co. V. Black, 39 N.Y.S.2d 778, 
266 App.Div. 624—Schwartz v. Me- 
rola Bros. Const Corporation, 34 
N.Y.S.2d 220, 263 AppJDiv. 631, mo¬ 
tion denied 46 N.E.2d 357. 239 N. 
Y. 756, afflrmed 48 N.E.2d 299, 290 
N.Y. 145—^T, Hogan & Sons v. 
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is sufficient evidence to be submitted to the jury 
as to the existence or nonexistence of material facts 
in issue,and in such cases it is erroneous for the 
court to fail or refuse to submit the case or issue 
to the jury and alone to decide the question as a 
matter of lavr,"4 as by directing a verdict for plain- 
tiff75 Qj. granting a nonsuits® On the other hand, 
questions of law are for the court,77 such as the 
construction of an indemnity bond or contract ;75 
where the evidence is undisputed and of such a 
character that only one inference can reasonably 
be drawn therefrom, the question of evidence be¬ 
comes one for the determination of the court as a 
matter of law and not one for submission to the 


jury;79 and where there is no conflict in the evi¬ 
dence and the questions involved are purely mat¬ 
ters of law, the court may take the case from the 
jury or otherwise dispose of it on the law and es¬ 
tablished facts, and may direct a verdict or enter 
a dismissal or nonsuit or the like.50 

Instructions. In accordance with the rules ap¬ 
plicable generally to chdl causes, as discussed in 
the CJ.S. title Trial §§ 266-484, also 64 CJ. p 510 
note 3-p 1053 note 51, on the trial of an action on 
an indemnity contract the court should submit to 
the jury all issues, theories, or defenses presented by 
the pleadings and raised by the evidence, and give 
appropriate instructions to the jury thereon,81 and 


Compasrnle Generate Transatlan- 
tlque. 238 N-.Y.S. 422, 227 App.Div. 
580. 

N.C.—North Carolina Bank & Trust 
Co. V, Williams, 180 S.E. 81. 208 
N.a 243—Jennings v. Keel, 146 S. 
E. 716, 196 N.C. 675. 

S.C,—^Price v. Bethea, 166 S.B. 409. 

167 S.C. 376. 

31 C.J. p 471 note 67- 

^W a Wng of isAemiiity eontxaei 
Iowa.—Kladivo v. Melberg, 227 N.W. | 
833. 210 Iowa 306. 

Giving aad xoeeipt of notiLoe 
Whether letter containing notice 
terminating contract of Indemnity 
was written, properly addressed, and 
mailed, and whether addressee re¬ 
ceived. letter, were questions for 
jury.—^American Surety Co. of New 
York V. Blake, 27 P.2d 972, 54 Idaho 
1, 91 A.L.R 153. 

XiOW 

(1) In action to recover one half 
of loss sustained from sale of Judg* 
ment which plaintiff had pledged as 
security for an obligation Incurred 
by plaintiff for benefit of both plain¬ 
tiff and defendant, whether plaintiff 
had sustained any loss from sale of 
the judgment was for the jury.— 
Hawkins v. Hawkins, 137 S.W.2d 904, 
200, Ark. 38. 

(2) Whether indemnitee sustained 

actual loss under second mortgage 
by reason of mortgagor’s failure to 
pay Interest on first mortgage and 
taxes was question of fact for Jury. 
—^Manufacturers & Merchants Build¬ 
ing & Loan Ass'n v. Willey, 183 A. 
789, 321 Pa. 340. - 

Pxoxixnate cause 

In contractor’s suit against muni¬ 
cipality for balance on public im¬ 
provement contract, where defense 
by vWiy df counterclaim was plaln- 
tUfs liability fbr negligence in con- 
nectloia ''With' ^such work, whereby 
ctty .Was ODoopelled to pay judgment 
fibr JiSarles, whether con- 

dilloai& reSiHting In' such injury were 
proxiaMate|7 aaaisbil Ity contractor’s. 


negligence held properly for jury.— 
Keller v. City of Fargo, 200 N.W. 
780, 51 N.D. 673. 

Forgery 

In surety company’s action on In¬ 
demnity agreement purporting to be 
signed by defendant in Pennsylvania, 
whether signing of defendant’s name, 
by person connected with office of 
general agents of surety company, 
was forgery, was question of fact 
for Jury and not question of law for 
court, including the question wheth¬ 
er the signing was done with intent 
to defraud.—Breslin v. National 
Surety Co., aCJLPa., 114 F.2d 65. 

73. HI.—Sussman v. Massachusetts 
Bonding & Ins. Co., 230 HLApp. 
276. 

Mass.—^Levinton v, Poorvu, 200 N. 

R 9, 293 Mass. 338. 

N.Y.—Capital City Surety Co. v, Laza¬ 
rus, 225 N.Y.S. 270, 221 App.Div. 
740. 

N.D.—Federal Surety Co. v. Midwest 
Const Co., 228 N.W. 432, 68 N.D. 1 
937. 

31 C.J. p 471 note 66. 

Bvideuoe held iasuflloleut to carry 
case or Issue to jury. 

(1) Generally.—Bankers’ Trust Co. 
V. New Amsterdam Casualty Ins. Co., 
C.C.AArk., 72 F.2d 823—31 C.J. p 471 
note 66 [bl. 

(2) Gk>od faith of indemnitee’s set¬ 
tlement of claim.—^Massachusetts 
Bonding & Insurance Co. v. Gautierl, 
R.I., 30 A.2d 848. 

74. N.Y.—Elsenberg v. Irving Kemp, 
Inc„ 11 N.Y.S.2d 449, 256 App.IMv. 
698. 

31 C.J. p 472 note 68. 

75. U.S.—^U. S. Fidelity & Guaranty 
Co. V. Wilson, C.C.A.Ark., 41 F.2d 
319. 

Mass.—C. & R. Const Co. v. City of 
Boston, 173 N.m 517, 273 Mass. 280. 
31 C.J. p 472 note 69. 

76. Hawaii.—^Henry Waterhouse 

Trust Co., Ltd. v. Peris, 21 HawaU 
46. 

N.Y^Hart v. Messenger, 46 N.Y. 268. 
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77. Ill.—^American Credit Co. v. New 
Era Chandelier Co., 208 HLApp. 
181. 

78. U.S.—^American Credit Indem¬ 
nity Co. of New York v. Henry A. 
Hitner’s Sons Co., Pa., 228 F. 654, 
143 aC.A. 176. 

IlL—^American Credit & Trust Co. 
V. New Bra Chandelier Co., 208 Ill. 
App. 181. 

Mass.—^Levin v. Century Indemnity 
Co., 181 N.E. 223, 279 Mass. 266. 
N.C.—^Markham v. Duke Land & Im¬ 
provement Co., 158 S.B. 852. 201 
N.C. 117. 

79. Ark.—W. T. Hawleigh Co. v. 
McAteer. 168 S.W.2d 701, 203 Ark. 
776. 

31 C.J. p 472 note 71. 

60. Fla.—^American Dist Electric 
Protective Co. v. Seaboard Air 
Line Ry. Co., 190 So. 820, 139 Fla. 
451. 

N.Y.—Pink v. EZraus & Silverman, 28 
N.Y.S.2d 840, 262 App.Div. 156, af¬ 
firmed 58 N.B.2d 366, 291 N.Y. 786. 
Okl,—Southern Surety Co. v. Hawley, 
228 P. 977, 102 Okl. 211. 

Tenn.—Cohen v. Noel, 104 S.W.2d 
1001, 21 Tenn.App. 61. 

8L Ala.—J. H. Arnold & Co. v. Jor¬ 
dan, 112 So. 806, 216 Ala. 693. 

HL—Pennsylvania Co. v. Roberts & 
Schaefer Co., 260 HLApp. 330. 
Pa.—Shapiro v. City of Philadelphia, 
159 A. 29, 306 Pa. 216. 

31 C.J. p 472 note 73. 

Znstxuctioiui oonstrued as not pre- 
seutliLg last dear ohauoe doctrine 
Instructions to the effect that, if 
the negligence of either defendant 
proximately contributed to the acci¬ 
dent, it was liable to the plaintiff, 
but that, if one defendant was and 
the other defendant was not negli¬ 
gent, judgmeut might go against the 
former and , in favor of the latter, 
were held to fall far ohort of pre¬ 
senting the Issue of last clear chance 
to deterimtae thO liability of defend¬ 
ants as between’ themselrfes.—Colo¬ 
rado & S.’ Ry. Co. V. Western Light 
& Power Co., 214 P. 30, 78 Colo. 107^ 
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in accordance with such general rules, as applied to 
the facts of the case, sundry instructions given or 
requested in the trial of suits involving contracts 
of indemnity have been approved^^ or disapprov- 
ed.^3 It has been held that instructions in an ac¬ 
tion against a city for personal injuries become the 
law of case, and that the parties are bound by them 
in the city’s action against another to recover the 
damages it was compelled to pay by reason of a 
judgment in favor of the injured person.^^ 

Verdict and findings. The rules applicable to 
verdicts and findings in civil actions generally, as 
discussed in the CJ.S. title Trial §§ 485-573, 609- 
657, also 64 CJ. p 1053 note 53-p 1189 note 61, p 
1227 note i2-p 1288 note 82, apply in actions in¬ 
volving contracts of indemnity,85 and in accordance 
therewith the jury should pass on material issues, 
with appropriate findings in respect thereof.®* A 
verdict in an action against joint tort-feasors find¬ 


§ 37 

ing all defendants equally guilty of negligence does 
not eliminate the right of one defendant to indem¬ 
nity as against another defendant where the jury 
were not instructed as to determining issues of cul¬ 
pability as between the difiFerent defendants.®^ 

§ 37. Judgment and Review 

General rules governing Judgments In civil actions 
apply to the form, sufficiency and effect of Judgments in 
suits by an indemnitee against an Indemnitor. 

The general rules relating to judgments in civil 
actions apply in an. action on a contract of indem¬ 
nity as to the form, sufficiency, and effect of the 
judgment,®® and in accordance therewith an indem¬ 
nitee may not enforce collection of his judgment 
over against the indemnitor for the amount of 
plaintiffs judgment against former defendants un¬ 
til he has himself paid the amount of plaintifiF’s 
judgment.®® It has been held that on a bond of 


a2. TJ.S.—^Derry Electric Co. v. New 
England Telephone & Telegraph 
Co., C.C.A.N.H.. 81 F.2d 61. 

Ala.—J. H. Arnold & Co. v. Jordan, 
112 So. 305, 215 Ala. 693. 

Ill.—Sussman v. Massachusetts Bond¬ 
ing & Ins. Co., 230 IlLApp. 276. 
Mo.—^Wahl V. Cunningham, 56 S.W. 

2d 1052, 332 Mo. 21. 

31 C.J. p 472 note 73 [a]. 

83. Ky.—-Moss v. Mittel, 69 S.W.2d 
1046, 253 Ky. 504. 

Okl.—^Vaughn v. Hyan, 228 P. 344, 97 
Okl. 226. 

Va.—Commonwealth Public Service 
Corporation v. Town of Bluefield, 
187 S.E. 621, 167 Va. 82. 

31 C.J. p 472 note 73 [b]. 

84. Wash.—Seattle v. Peterson, 170 
P. 140, 99 Wash. 533. 

8& Mass.—Hollywood Barbecue Co. 

V. Morse, 50 N.E.2d 55, 314 Mass. 
368. 

jpa.—Shapiro v. City of Philaidelphia, 
169 A. 29, 306 Pa. 216. 

Tex.—Miller v. Bush, Civ.App., 42 S. 

W. 2d 166. 

Pinding of legal UabUlly 

In an action by a railroad company 
agr&inst a rubber company on a con¬ 
tract of indemnity to save plaintiff 
harmless from “all liability” grow¬ 
ing out of a side track, a finding 
that the amount paid by plaintiff to 
one of its employees, in settlement 
for injuries received owing to an ob¬ 
struction created by defendant “was 
fair and reasonable and the best 
plaintiff could make under the cir- 
eumstances,” was not a finding of 
<‘legal JiabiUtsr” of plaintiff for' the 
injuries so as to negative a meva 
voluntary settlement.—QregonrWash- 
ington R. & Nay. Ca v* Washington 
Tire* & Rubber Co., 219 P. 9, 126 
Wasb^ 565. ^ 


Verdict for pi w Hjg importixig« 
finding in. support thereof. 

Where charge limited recovery of 
injured steamship passenger, who 
fell to floor when bench in swim¬ 
ming pool dressing room collapsed, 
to faulty construction of bench, ver¬ 
dict for passenger against steamship 
company imported finding of negli¬ 
gent construction of bench and jus¬ 
tified verdict over in favor of steam¬ 
ship company against comiyany con¬ 
structing and installing bench.— 
Kaehler v. North German Lloyd. 46 
N.B.2d 342, 289 N.T. 407, reversing 
34 N.Y.S.2d 626, 264 App.Div. 130. 

86. Cal.—^Broome v. Kem Valley 
Packing Co., 44 P.2d 430, 6 Cal. 
App.2d 256. 

Waiver of right to have issue in* 
eluded 

Where owner of automobile and 
person operating automobile with 
owner's consent were sued jointly 
by person injured through opera¬ 
tor's negligence, owner had right to 
demand that jury be directed to pass 
on Issue of operator's liability in i 
order that owner might have recourse 
against operator's property, or own¬ 
er might proceed under subrogration 
provision; but owner waived right 
against operator under recourse 
clause of statute imposing liability 
Qn owner, by failing to ask that jury 
be directed to also return verdict as 
to operator's liability, and owner 
was limited to right to bring inde¬ 
pendent action against operator un¬ 
der subrogation clause.—^Broome v. 
Kexn' V^ley Packing Co., supra. 

87. N.T.—Schwarts v.. Merola. Brosi 
Const. Corporation, 48 N.E.2d 299, 
290 N.Y. 145, affirming 34 N.Y.S.2d 
220, 263, App.Diy.> 631, motion de- 

, nied 46iN.E.2d 367, 289 N.Y. 766.. 
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8& Mass.—^Valentine v. Wheeler, 116 

Mass. 478. 

SUfiloienoy of findings to support 
judgment 

A finding that owner of grrocery, 
without negligence and relying on 
superior skill and judgment of baker, 
sold bread in which tack had be¬ 
come embedded through baker's neg¬ 
ligence, that such negligence was 
proximate cause of injury to cus¬ 
tomer and of customer's obtaining 
judgment against owner of grocery, 
supported judgment against baker 
for amount of the Judgment paid by 
owner of grocery, on grround of neg¬ 
ligence, irrespective of breach of 
warranty.—^Appell v. Schneider & 
Pomerahtz Baking Co., 8 A.2d 529, 
126 Conn. 16. 

Judgment over 

Undef provisions of the Louisiana 
code of practice it has been held 
that the court, on rendering Judg¬ 
ment against defendant in a work¬ 
man's compensation case, must also 
render judgment for defendant 
against warrantors.—Jones v. Louisi¬ 
ana Oil Refining Corporation, 3 La. 
App. 85. 

Seduction of collateral 
' The court, in granting summary 
judgment on indemnity agreement, 
should deduct amoimt of collateral 
deposited.—Consolidated Indemnity 
& Insurance Co. v. Deln, 253 N.Y.S. 
162, 233 AppJ>lv. 380. 

89* N.Y.—Weiner v. Mager & 

Throne; 3 N.Y.S.2d 918, 167 Misc. 

388. 

' Stay of execution granted as be¬ 
tween twb defendants pending pay¬ 
ment of plaintifTs judgment by in¬ 
demnitee.—Wemer. V. Mager & 
, Thrope, Bupra. . 
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indemnity there can be but one judgment against 
the same party, and that must be for the amount 
of the penalty, with an assessment of damages by 
the jury on the breaches assigned if subse¬ 
quent breaches occur, the remedy is by scire facias 
on that judgment, the assignment of additional 


breaches, and the assessment of damages on them.^i 
In an action to recover the damages which the in¬ 
demnitee has been required to pay for another’s 
negligence, the judgment rendered in the first case 
may be taken as the basis for the judgment in the 
action for indemnity, unless error is shown.®^ 


V. EiaHTS, REMEDIES, AKD DISCHARGE OP INDEMNITOR 


§ 38. Rights and Remedies in General 

An indemnitor notified of suit against the Indemnitee 
and requested to defend has the right to conduct the 
defense. He also has the right to recovery of payments 
made to the indemnitee before loss or the application 
thereof on his behalf, to reimbursement from the prin¬ 
cipal obligor, and to contribution from coindemnitors. 

Where an indemnitor is notified of a suit against 
the indemnitee and requested to defend the action, 
he is entitled at his own expense and charges fully 
to defend such suit, and to conduct in good faith 
the whole litigation from beginning to end,®^ and he 
should be accorded all reasonable opportunity and 
the full right to submit any legitimate defense, to 
controvert by proper pleadings the claim sued on, 
to reserve exception to any allied erroneous rul¬ 
ing of the trial court, and to prosecute an appeal 
from any adverse judgment or decree but he 
cannot have the question of his liability over de¬ 
termined in advance of the original suit, and obtain 
an order relieving him from any obligation to de¬ 
fend, and dismissing him from any participation 
therein,nor can he dictate the defenses to the 
suit without coming into it^^ Where, however, 
there is no liability over, either by express con¬ 
tract or by operation of law, the person notified is 
not required to defend the action.^ ^ 

Defenses available to the indemnitor in an action 
against him by the indemnitee are considered supra 


§31. 

The rights of the indemnitee as to the manner in 
which the indemnity is performed are considered su¬ 
pra § 17. 

Recovery of payments 'tnade before loss. Where 
an indemnitor has been compelled to pay the in¬ 
demnitee before an actual loss has occurred, and a 
judgment is afterward recovered against him for a 
claim covered by the indemnity contract, he may 
call on the indemnitee to satisfy such judgment out 
of the amount that has been paid to him, even 
though the indemnitor has not yet paid the debt 
and even though the indemnitor’s original liability 
was unliquidated, as the effect of the judgment is 
to liquidate the liability.^® 

Reimbursement for loss suffered. Where the in¬ 
demnitor has been compelled to discharge an ob¬ 
ligation it can recover for the loss suffered from 
the principal obligor only,^® except in so far as oth¬ 
er parties have benefited from the transaction, in 
which case it may, under equitable principles, re¬ 
cover from such parties to the extent that they 
have been benefited.^ 

Contribution among indemnitors. Where one of 
several joint indemnitors alone discharges the ob¬ 
ligation he is entitled to contribution from his co¬ 
indemnitors ;2 but where the indemnitors are sev- 


Pa.—Duffy v. Lytle, 5 Watts 
120—^Adams v. Bush, 5 Pittsh.Lesr. 
J.N.S. 93. 

9L Pa.—^Duffy V. Lytle, 5 Watts 
120 . 

92. Lcl—C osta v. Tochim, 28 So. 
992, 104 La. 170. 

9a U.S.—^Robb V. Security Trust 
Co., N.J., 121 P. 460, 67 C.CA. 576, 
reversing, C.C., 116 P. 201. 

Pa.—Stark v. Puller, 42 Pa. 320. 
Notice to indemnitor generally see 
supra SS 15, 26. 

94. XJ.S.—^Robb V. Security Trust 
Co., N.J.. 121 P. 460, 57 C.C.A. ST-S, 
rerver^ng, C.C., 116 F. 20L 
31 C.J. p 472 note 88. 

9& Oeu-T-Charleston 4b W. C. R. Oo. 
V. Union Warehouse & Compress 
.Co., 76 S.F. 360, 139 Ga. 20. 

9a Wash.—Seattle, v, Hegazi, 100 P. 
731, 62 Wash. 262, 182 AisibS.R. 963. | 


97. Wash.—^McBae v. Angels Brew¬ 
ing Ca, 172 P. 263, 101 Wash. 289. 
9a N.J.—^Joseph W. North & Son 
V. North, 114 A. 411, 93 N.J.Bq. 
70, affirmed 116 A. 871, 93 N.J.Eq. 
508. 

31 O.J. p 473 note 89. 

99. U.S.—^Petroleum Royalties Co. 
of Oklahoma y. Hartford Accident 
& Indemnity Co., C.C.A.OkL, 106 
P.2d 440, 124 A.LuR, 1403, modify¬ 
ing, D,C., Hartford Accident & In¬ 
demnity Co. V. Petroleum Royal¬ 
ties Co. of Oklahoma, 24 P.Supp. 
759, certiorari denied Hartford 
Accident & Indemnity Co. v. Petro¬ 
leum Royalties Co., 60 S.Ct 384, 
308 U.S. 626, 84 L.Bd. 522. 

L Raooyexy iiom trust estate 
Where assets of trust estate were 
wrongfully transferred to corpora¬ 
tion, and corporation gave bond to 
indemnify purchaser of oil against 
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failure of corporation's title to some 
of the property transferred, but the 
transfer was held invalid, corpora¬ 
tion’s title was held bad, and indem¬ 
nity company which Issued the bond 
was compelled to reimburse purchas¬ 
er for royalty payments, the trust 
estate benefited only to the extent 
of royalty payments which actually 
came back to the trust estate, and 
Indemnity company could recover 
only that amount from the trust 
estate.—^Petroleum Royalties Co. of 
Oklahoma v. Hartford Accident & 
Indemnity Co., supra. 

9L Delay in bringing suit 

Failure of obligor to sue coindem¬ 
nitors for contribution for four 
Shears after payment does not of It¬ 
self constitute laches.—Souza v. Pei> 
reira, 29 Hawaii 142. 

Contribution among Joint debtors 

generally see Contribution S 9. 
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erally bound, each for a specific sum, those dis¬ 
charging the obligation of all, by paying no more 
than the specific liabilities they undertook, have 
no right to contribution from the others, even 
though the agreement recites that the liability of 
the indemnitors shall be determined ratably.^ 
Where one only of a number of indemnitors has 
demanded and received counterindemnity as a con¬ 
dition of his undertaking the obligation, he may 
be reimbursed therefrom, after he and the others 
have discharged the obligation, without liability to 
contribution to the other indemnitors.^ 

§ 39. Return of Deposits 

Security deposited to indemnify one against loss or 
liability may be held by the indemnitee until It Is ascer¬ 
tained that he will not be subjected to such loss or lia¬ 
bility; but after the Indemnitee Is relieved or discharged 
from liability the Indemnitor is entitled to a return of 
the security. 

Where a deposit of money or valuables is made 
to indemnify the person with whom they are de¬ 
posited against a possible loss or liability, the in¬ 


demnitee is entitled to hold such deposit until it is 
ascertained that he will be subjected to no such 
loss or liability, or until he receives some other 
indemnity,® although he may release such security 
at his pleasure;® but it has been held that the in¬ 
demnitee is not entitled, in the absence of an agree¬ 
ment to that effect, to hold the security throughout 
the period of the statutory limitation.^ However, 
on the fulfillment of the contract whereby the in¬ 
demnitee is relieved or discharged from liability or 
loss, the indemnitor is entitled to a return of any 
money or securities deposited by him as indemnity,® 
at least to the extent that it is not used in discharg¬ 
ing liability or loss under the principal contract.® 
It has also been held that the indemnitee is not 
entitled to hold the deposit after the contract be¬ 
tween the indemnitee and the indemnitor has been 
breached.^® 

Contribution betiveen depositors. Where, for the 
purpose of indemnification, two persons have made 
deposits, and a loss to the indemnitee has been made 
good entirely out of the deposit of one, the latter 
can enforce contribution from the other, the liabil- 


3. Compromise serttlement of liabil¬ 
ity 

Where agreement to indemnify 
bank from loss pledged specific lia¬ 
bility of each signer to the amount 
of the sum set opposite his signa¬ 
ture, and recited that liability of 
signers should be determined rata¬ 
bly, signers who negotiated a com¬ 
promise agreement and satisfied lia¬ 
bility of all signers were not entitled 
to contribution from other signers 
not participating in compromise set¬ 
tlement, since those who brought 
about compromise and paid the sum 
agreed on did no more than meet 
their specific liabilities, and parties 
to indemnity agreement were not 
“cosureties'* but “indemnitors” under 
special and individual obligations.— 
French v. Young, •290 N.W. 881, 292 
Mich. 443. 

4. Pa.—^National Surety Co. v. 
Franklin Trust Co., 170 A. 683, 
313 Pa. 501, 95 A.L.R. 300. 

S- U.S.—^TJ. S. Fidelity & Guaranty 
Co. V. Westrumite Products Co., 
C.C.A.N.Y., 266 F. 318. 

31 C.J. p 445 note 68. 

Sffect of indemnitee’s going into re- 
oelvershlp 

Persons Indemnifying bank liqui¬ 
dating assets of another bank whose 
obligations indemnitee agreed to 
“assume and perform” were held not 
entitled to return of their collater¬ 
als because Indemnitee went into re¬ 
ceivership, under evidence disclosing 
that contract was being substantial¬ 
ly performed; but the indemnitors 
were entitled to preservation of their 
securities in statu quo and to in¬ 


junction restraining their sale until 
determination of liability for loss 
occasioned because of receivership 
of indemnitee.—Moore v. Capital 
Yat. Bank of Lansing, 264 K.W. 288, 
274 Mich. 66. 

3. Va.—Title Guarantee Trust & 
Savings Bank v. Clifton Forge 
Nat Bank, 140 S.B. 272, 149 Va. 
168. 

7. Ill.—Central Mut Ins. Co. of 
Chicago V. St Paul Mercury In¬ 
demnity Co. of St Paul, 9 N.B.2d 
365, 291 IlLApp. 60. 

& Conn.—CJalamita v. De Ponte, 
187 A 129, 122 Conn. 20. 

Ill.—^National Mut. Church Ins. Co. 
V. Magill, 29 N.B.2d 306, 306 Ill. 
App. 534. 

31 C.J. p 445 note 69. 

Surety's obligation to surrender se¬ 
curity deposited by principal see 
the C.J.S. title Principal and Sure¬ 
ty S 821, also 50 C.J. p 2*60 note 
28-p 261 note 49. 

Agreement as to evidence of nonlia¬ 
bility 

An indemnity company, refusing 
to inform insurance company as to 
what evidence would satisfy former 
company of its nonliability as sure¬ 
ty on trucking companies' public lia¬ 
bility bonds, given by it at request 
of insurance company, to whose let¬ 
ter, offering to indemnify indemnity 
company for all loss, and written as¬ 
surance that there were no claims on 
j bonds or possibility thereof, it made 
no reply, waived right under agree- 
! ment with insurance company to re- 
^ quire further evidence of such non¬ 
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liability as condition precedent to 
return of cash deposited with it by 
such company as collateral security. 
—Central Mut Ins. Co. of Chicago 
V. St. Paul Mercury Indemnity Co. 
of St Paul, 9 N.E.2d 365, 291 IlL 
App. 50. 

Proceedings to compel return 

Petition in suit to recover money, 
given as security for defendant's ex¬ 
ecution of bail bond, which he re¬ 
fused to return when his obligation 
on bond was terminated, was held 
not demurrable for failure to state 
execution of bond or in what Juris¬ 
diction or before what court bond 
was executed; nor, where the peti¬ 
tion contained such allegations, was 
it demurrable for failure to allege 
that defendant in bail bond appeared 
before court or that defendant's ob¬ 
ligation on bond was terminated 
without liability.—^Meade v. Brown, 
Mo.App., 282 S.W. 457. 

% Ark,—Sanderson v. Marconi. 23i 

S.W. 5«4, 149 Ark. 97. 
la Contract TiM breached 
An indemnity company, to which 
insurance company paid premium for 
public liability bonds, executed by 
former company as surety for truck¬ 
ing companies, as requested by in¬ 
surance company, at annual rate for 
such bonds, broke contract by termi¬ 
nating bonds before expiration of 
one year and hence was not entitled 
to retain cash, deposited with it by 
Insurance company as collateral se¬ 
curity, after such termination.—Cen¬ 
tral Mut. Ins. Co. of Chicago v. St. 
Paul Mercury Indemnity Co. of St. 
Paul, 9 N.B.2d 355, 291 ULApp. 50. 
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ity of each being in proportion to the relative 
amount deposited by him,ii 

§ 40. Discharge 

There are numerous circumstances under which an 
Indemnitor may be discharged of liability. He may be 
discharged by express agreement to that effectf or by 
conduct of the indemnitee which Increases his risk or 
liability; he is not, however, discharged by conduct of 
the indemnitee which does not materlaily affect his lia¬ 
bility or risk. 

An indemnitor may be released from liability by 
a subsequent agreement to that effect with the in¬ 
demnitee,or by the occurrence of an event which, 
by the terms of the indemnity agreement, is to re¬ 
sult in his release,or by circumstances releasing 
the indemnitee from liability.!^ So also, any act or 
omission on the part of the indemnitee in breach of 
his duty under the contract of indemnity that in¬ 


creases the indemnitor’s risk or liability or other¬ 
wise injures his rights and remedies discharges the 
indemnitor from his liability under the indemnity 
contract,15 at least to the extent of the injury so 
occasioned.!® Thus the indemnitor is discharged 
from liability, at least to the extent that he is in¬ 
jured, where the indemnitee by some act releases 
from responsibility the third person who is ulti¬ 
mately liable and thereby deprives the indemnitor 
of his proper recourse against such person,as, 
it has been held, by compromise and settlement 
with the principal obligor,!® although there is also 
some authority to the contrary,!® or where the in¬ 
demnitee voluntarily diminishes the value of his 
security, since the indemnitor is entitled to the 
benefit of all the securities which the indemnitee 
holds,20 or where, without the indemnitor’s consent, 
the indemnitee makes a material alteration in, or 


11. tr.S. —Springs v. Brown, C.C.S. 
a, 97 P. 405. 

Contribution between indemnitors 
generally see supra 8 38. 

la. Mass.—Tuson v. Crosby, 52 N.R 
744, 172 Mass. 478. 

31 O.J. p 443 note 40. 

Aceaptasice of note oondiilotLed on 
zcAeaso 

Suit by payee on note tendered In 
extinguishment of liability on bond 
was acceptance on condition stipu¬ 
lated, extinguishing liability.—Ward 
V. Fidelity & Deposit Co. of Mary¬ 
land, 154 SJS. 711, 41 Ga.App. 809. 
X«ce damaad for new agreement 
Demand of surety for new agree¬ 
ment did not release indemnitors, in 
absence of new agreement or release 
of surety^s liability.—American 

Surety Co. of New York v, Blake, 261 
P. 339, 45 Idaho 159. 

Acceptance of performance 
The delivery by highway commis¬ 
sioner to contractor and its surety 
of papers, entitled “Acceptance of 
Contract,*' which evidenced commis¬ 
sioner’s satisfaction with work and 
labor performed under highway con¬ 
tract, which authorized release of 
contract bond and referred primari¬ 
ly to security for labor performed 
and materials furnished, did not con¬ 
stitute a “release" of state's claim 
against highway contractor for 
breach of contract to maintain clos¬ 
ing signs on highway which breach 
enabled motorist injured by defec¬ 
tive highway to secure judgment 
against'State in view of provision of 
16se speddoM^on made a part of the 
contract—estate v. Bloomfield Const 
Co., 11 AAd?382. 126 Conn. 349. 

X3. ^ heitf ndi disohaxged 

(1) V^eifei'^deflsniajiiit Indemnitors 
agreed surety 

compfny' it its liability on 

Its bond %s ' oontUldofi' of their re¬ 


lease from liability as indemnitors, 
a letter from them to the surety as 
notice to cancel their responsibility 
in connection with the bond was in¬ 
sufficient to absolve them from lia-- 
blllty already accrued.—^American 
Surety Co. of New York v. Blake, 261 
P. 239, 45 Idaho 159. 

(2) Indemnitors, by ceasing to be 
stockholders in bank, could not be 
relieved of liability, without reliev¬ 
ing surety from its liability on bond 
of bank as state depository, already 
assumed.—^American Surety Co, of 
New York v. Blake, 261 P. 239, 45 
Idaho 159. 

<3) Obligor on bond conditioned 
that he should indemnify plaintiff 
for third person's failure to pay 
loan until Indebtedness was reduced 
to a stated sum was not discharged, 
where foreclosure sale reduced debt 
below such sum, since such reduc¬ 
tion was not the result of payments 
as contemplated hy the contract.—* 
New Amsterdam Building & Loan 
Ass'n V, Moyerman, 95 Pa.Super. 47. 
Duration of contract see supra 8 IL 

14. U.S.—^Angle v. Bankers' Surety 
Co., D.CN.Y., 210 P. 289. 

Tex.—Kelsay Lumber Co. v. Rotsky, 
Civ.App., 178 S.W. 837. 

15. La.—TJ. S, Fidelity & Guaranty 
Co. V. Putfark, 158 So. 9, 10, 180 
L>a. 893, citing Ckixpns dtuds. 

31 CJ. p 443 note 41. . | 

liability to pezfozni agroMiient ' I 
Where one title and trust compa- j 
ny took over another's assets and 
agreed to pay Its liabilities as might 
be “legally required," actual pay¬ 
ment was required and not mere 
liquidating dividends to extent of 
assets available, and where assignee 
was admittedly unable to perform 
its agreement it could not enforce 
agreement indemnifying assignee 
against loss.—^Beckman v. Archer, 
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29 A.2d 606, 346 Pa. 117, affirming 
58 Montg.Co. 296. 

IS. Minn.—^ITnlon Cent. L. Ins. Co. 
V. Prigge, 96 N.W. 917, 90 Minn. 
370. 

31 aJ. p 448 notes 41, 42 [a]. 

17. N.Y,—Jones v. Bacon, 40 N.E3. 
216, 145 N.Y. 446, affirming 25 N. 
Y.S. 212, 72 Hun 606. 

31 C.J. p 443 note 43. 

18. Iowa.—^lowa Bonding & Casual¬ 
ty Co. V. Wagner Co., 210 N.W. 
775, 203 Iowa 179. 

Ohio.—Gholson v. Savin, 31 N.R 2d 
858, 137 Ohio St 561, 139 A.L.R. 
75. 

Ch>od faith of settlement 
Settlement of notes by accepting 
property discharged indebtedness 
and released obligors, indemnifying 
bank making settlement against loss 
if not acting fraudulently; but if 
bank did not receive value of indebt¬ 
edness on notes in accepting prop¬ 
erty therefor directors Indemnifying 
bank against loss, and consenting to 
such settlement, would not be dis¬ 
charged.—Stanton v. Walton County 
Bank, 149 S.R 578, 169 Ga. 40, affirm¬ 
ing Walton County Bank v. Stanton, 
144 S.R 815, 38 Ga.App. 591. 

18i JhdgmMit as affeetliig oompzo- 
mJse 

Indemnitors of indorser of note 
against loss through Indorsement 
are not discharged from liahlUty on 
Indemnity contract by judgment in 
action on note, on its face appearing 
to be a discharge of indorser fronqi 
liability through judicial ascertain¬ 
ment, this being only the carrying 
out o^ a compromise agreement.— 
Eller V. Erwin, Tex.Clv.Ao?p.‘ 266 S. 
W. 695. 

80. N.J.—^Boorstein v. Miller, 8 A.2d 
87, 124 N.J.Bq. 626. 
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departure from, the principal obligation whereby 
the indemnitor’s liability is changed.^! 

However, an act or omission which, although in 
breach of some duty of the indemnitee, is not such 
as to increase the indemnitor’s liabilities, or preju¬ 
dice his rights and remedies, will not discharge 
him;22 nor will the indemnitor be discharged by 
reason of any advantage obtained by his own 
fraud,or by the indemnitee’s taking further or 
additional security.24 The fact that the indemnitee 
has been placed in the hands of a receiver and is 
unable personally to perform its contract will not 
render the indemnity bond invalid where neither 
the principal nor the indemnitor is adversely affect¬ 
ed thereby.^® The indemnitee’s abandonment of se¬ 
curity furnished by the indemnitors has been held 
not to impair his rights under the indemnity con¬ 


tract.2® 

Acts in connection with principal suit The in¬ 
demnitor will be discharged from liability if the 
indemnitee, when sued on the principal obligation, 
fails to set up a defense which would probably 
have been success^,2*^ or if by his action he im¬ 
pairs or interferes with the indemnitor’s rights in 
defense of the suit against the indemnitee^s or his 
right of appeal from a judgment in such suit.^® 
While the indenmitee’s failure to take an appeal 
from the judgment against him in the principal ac¬ 
tion does not discharge the indemnitor,^® the in¬ 
demnitor is discharged where the indemnitee, in 
bad faith, settles the suit to the indemnitor’s prej¬ 
udice, pending an appeal, in which the indemni¬ 
tor has joined,® 1 although it has been held that 
the indemnitee may recover the costs and expenses 


21. Ala.—Birmingham News Co. v. 

Whitley, 130 So. 73, 221 Ala. oSO. 

Tex.— V. S. Fidelity & Guaranty Co. 

V. Paulk, Civ.Ap.p., 15 S.W.2d 100. 
31 C.J. P 444 note 44. 

22. Ala.—Jefferson Lumber Co. v. 

Powers. 134 So. 464, 467, 223 Ala. 

•63, citing Corpus Juris. 

La.—^Basso v. Export Warrant Co., 

193 So. <654, 194 La. 303. 

31 C.J. p 444 note 46. 

Surety oompaay’s glvlxij of new 
rei^efvln bond does not increase lia¬ 
bility under first, since whole 
amount should not then be taken 
from first bond, and therefore in¬ 
demnitor of surety company as to 
first bond is not released thereby.— 
U. S. Fidelity & Guaranty Co. v. Cal¬ 
vin, Mo.App., 7 S.W,2d 732. 

Breach of agreement hM not fatal 

Failure to offer indemnitors oppor¬ 
tunity to obtain greater price for as¬ 
sets of Insolvent title and trust com¬ 
pany before selling them at less than 
book value or face amount would not 
be a fatal breach of agrreement in ab¬ 
sence of proof that indemnitors could 
^ave realized a better price for such 
assets.—^Beckman v. Archer, 29 A.2d 
606, 346 Pa. 117, affirming 68 Montg. 
Co. 296. 

Changes in mining oompansr’s 
switch tracks did not discharge con¬ 
tract whereby company agreed to 
hold railroad harmless from claims 
arising out of maintenance of tracks 
or operation of rolling stock thereon 
and were immaterial as respects com¬ 
pany’s liability to reimburse railroad 
for amount paid in compromising 
claim for death of railroad’s em¬ 
ployee, where company never notified 
railroad that it did not regard change 
€U 3 covered by contract, and parties 
apparently continued 'to operate un¬ 
der contract.—Luton Mining Co. v. 
Louisville'& N. R. Co., 12J S.W.2d 
1055, 276 By. 321. < 


Pailure to present claims 

Secured creditors’ failure to pre¬ 
sent claims to liauldator of insol¬ 
vent bank would not relieve indem¬ 
nitors of creditors from liability, 
since they were required to exhaust 
or surrender collateral before pre¬ 
senting claims, and the indemnitors 
could themselves present claims.— 
Fidelity Nat Bank of Spokane v. 
Fox, 258 P. 335. 144 Wash. 494. 
Failure to file preferred claim 
Estate of president of insolvent 
bank was not entitled to escape lia¬ 
bility on bond executed by president 
of bank to indemnify tax collector 
against loss of state funds illegally 
deposited in bank, on ground, reject¬ 
ed by the court, that tax collector 
had preferred claim against bank by 
subrogation to state’s right of prior¬ 
ity which he failed to flla—^Huey v. 
-Brand, Civ.App., 92 S.W.2d 505, af¬ 
firmed Borgrer v. Brand, 118 S.W.2d 
303, 131 Tex. 614. 

23. Tex.—^Davidson v. McKinley, 
Civ.App., 152 S.W. 1142. 

24. N.T.—First Nat. Bank v. Bank¬ 
ers’ Trust Co., 271 N.Y.S. 191, 151 
Misc. 233. 

31 C.J. p 444 note 48. 

25. U.S.—State-Planters* Bank & 
Trust Co. V. First Nat. Bank, C. 
C.AVa., 76 P.2d 627. certiorari de¬ 
nied 55 S.Ct 923, 295 XT.S. 764, 79 
L.Bd. 1706. 

BiqnidatloiL of baaik 

(1) Bond indemnifying bank liqui¬ 
dating assets of another bank was 
held valid, notwithstanding subse- 
.quent receivership of liquidating 
bank, where liquidation was proceed¬ 
ed with by receiver apd there was 
no allegation of bad r fait^—State- 
Planters’ Bank & Trust ,Co^ v. First 
Nat, Bank, supra—31 C.Ji p 444 note 
46 Eal (2). 

(2) Contract whereby one. title and 
trust company'took over another’s 
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assets and assumed and agreed to 
pay its liabilities as might be le¬ 
gally required and after payment of 
depositors and creditors and reim¬ 
bursement of liquidating company to 
turn over balance to assignor, which 
was then to surrender its charter, 
was not as regrards indemnitor’s lia¬ 
bility a ’’personal service contract” 
for the liquidation of the assets of 
assignor as a going concern.—^Beck¬ 
man V. Archer, 29 A.2d 506, 346 Pa. 
117, affirming 58 Montg.Co. 296. 

2a Wash.—^New Amsterdam Cas¬ 
ualty Co. V. Frazier, 252 P. 703, 
142 Wash 230. 

27. Tex.—^McKinley v. Davidson. 

Civ.App., 146 S.W. 576. 

31 C.J. p 444 note 49. 

29L U.S.—^American Surety Co. v. 
Ballman, Mo., 115 F. 292, 63 C.C. 
A 162, affirming, C.C., 104 F. 634, 
and certiorari denied 23 S.Ct 846, 
187 U.S. 646, 47 L.BcL 347. 

31 C.J. p 444 note 50. 

29. U.S.—^Bankers’ Trust Co. v. New 
Amsterdam Casualty Co., C.CA 
Ark., 72 F.2d 333, 325, citing Cor¬ 
pus Juris. 

31 C.J. p 444 note 61. 

Failure to pay for appeal bond 
Surety, vouching indemnitor to 
defend suit against both' principal 
and surety on bond, is not required 
to enter into contract to indemnify 
or pay premiums to surety on appeal 
bond after judgment for obligee of 
former bond on pein of releasing in¬ 
demnitor, surety’s whole duty to in¬ 
demnitor being to afford latter clear 
field , fpr defense.—^B€uikers’ Trust 
Ca V. ^New Amsterdam Casualty Co., 
C.C.AArk., 72 F.2d 323. 

to. Wyo.*—Miller v. New York Oil 
Co., 243 P. 118, 34 Wyo. 272. 

31. U.S.—American Surety Co. v. 
Ballman, Mo., 115 F. 292, 53 C.C.A 
152, affirming, C.C.J 104 F. 634, and 
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of the appeal, for which the indemnitor is liable un¬ 
der the contract of indemnity .^2 

An indemnitee, however, when sued, need not 
raise every objection suggesting itself in order to 
bind the indemnitor; it is sufficient if he exercises 
good faith and avoids fraud and collusion,^^ and 
if he acts in good faith and with ordinary care he 
is not precluded from recovering by the fact that he 
might have been more successful in avoiding a loss 
if he had pursued another course than that which 
he did pursue.®^ The indemnitor is not discharged 
because of the indemnitee’s failure to interpose a 
purely technical defense,^5 or because of his fail¬ 
ure to bring suit against the principal obligor or a 
third person to protect the indemnitor,^^ or to take 
steps to recover from the principal obligor or a 
third person the fund for which he has become li¬ 
able on his undertaking, since it is the duty of the 
indemnitor to resort, for his own protection, to 
remedies like these if he desires to do so.^^ How¬ 
ever, it has also been held that the indemnitee’s 
lack of diligence in taking steps to establish his 
loss may relieve the indemnitor of liability.^S 

Acts of principal obligor. The contract of in¬ 
demnity having been entered into to secure the in¬ 
demnitee in his transactions with the principal ob¬ 
ligor, the failure of the principal to perform in 


accordance with the terms of the indemnity con¬ 
tract will not release the indemnitor.^^ The indem¬ 
nitor of a surety on a bond given by a contractor is 
not released from liability by the contractor’s use 
of money received for the performance of such con¬ 
tract for other purposes than the payment of ob¬ 
ligations in connection with such contract.^® 

Advances hy indemnitor to principal. The fact 
that the indemnitor advanced money to the princi¬ 
pal obligor will not release him from liability to the 
indemnitee to that extent unless the indemnitee has 
so agreed.^ 1 

Death of one of the indemnitors. The death of 
one of a number of indemnitors, requesting the in¬ 
demnitee to undertake a certain obligation and 
binding themselves jointly and severally to indem¬ 
nify him against loss, does not release the others 
even though the indemnitee has not yet assumed the 

obligation.'*^ 

Extension of time. An extension of time for 
payment or performance of the principal obliga¬ 
tion does not release an indemnitor against loss 
from liability,^® especially where he consents there¬ 
to;^* and this rule has been held to apply even 
though the extension of time is given without the 
indemnitor’s consent.^^ Certainly an extension 
which does not delay performance of the principal 


certiorari denied 23 <S.Ct 846, 187 

U.S. 646. 47 L..Ed. 847. 

31 C.J. p 444 note 52. 

32, Miss.—Fidelity & Deposit Co. v. 
Henry, 69 So. lOl'l, 109 Miss. 808 . 

33. Wash.—Seattle v. Regan, 100 P. 
731, 52 Wash, 262, 132 Am-S.R. 
963. 

34u. Conn.—Wolthausen v. Trimpert, 
105 A. 687, 93 Conn. 260. 

31 CJ. p 444 note 58. 

35. Mass.—Curtis v. Banher, 136 
Mass. 355. 

Vt.—Griswold v. Barker, 57 Vt *5 3. 
30. Conn.—^Wolthausen v. Trlmpert, 
105 A. 687, 93 Conn. 260. 

Ky.—^Fidelity & Deposit Co, of Mary¬ 
land v. O’Bryan, 202 S.W. 64'o, 180 
Ky. 277, L.RA.1918E 574. 

37. Ky.—^Fidelity & Deposit Co. of 
Maryland v. O’Bryan, supra. 

SSL Belay of over live years 
A bank’s lack of diligence in fall¬ 
ing to take steps to establish its 
loss because of discounting note for 
corporate holder, former officer and 
stockholder of which agreed to as¬ 
sume liability for such loss until 
suit on note was begun over live 
years after makers’ default, was a 
proper and legal defense to bank’s 
subsequent action against indemni¬ 
tor for amount of loss,—^Trenton 
Banking Co. v. Kennedy, 8 A.2d 232, 
17 N.J.Misc. 222. 


39. Minn.—Chicago, R. I. & P. Ry. 
Co. V. Theobald Flour Mills Co., 
191 KW. 920, 154 Mmn. 463, af¬ 
firmed 193 N.W. 306, 154 Minn. 4*63. 
4a Beason. for xiUe 

“Contractor having given bond, 
moneys coming to him under con¬ 
tracts were freed from any equity or 
trust in favor of laborers of ma¬ 
terialmen, and he could use money 
as he chose.”—^Dickson v. U. S. Fi¬ 
delity & Guaranty Co., 117 So. 246, 
150 Miss. 864. 

41- U.S.—^Eyre v. Fidelity & Deposit 
Co. of Maryland, C.C.A.Pa., 13 F.2d 
464. 

42. Miss.—U. S. Fidelity & Guaran¬ 
ty Co. V. Wofford, 144 So. 550, 164 
Miss. 597. 

43. U.S.—-U. S. V. Guerber, C.C.N. 
T., 124 P. 823. 

Tex.—Olson v. Smith, Clv.App., 72 
S.W.2d 650 error dismissed. 
Wash,—Watanabe v. Ota, 242 P. 379, 
187 Wash. 368, 43 A.L.R. 1365. 
Beason. for ml# 

The Indemnity contract Is an orig¬ 
inal undertaking on the part of the 
indemnitor to protect the indemni¬ 
tee against loss. The indemnitor’s 
obligation Is found in the contract 
signed by him and not in the princi¬ 
pal obligation. If the maker of the 
principal obligation fails to pay It, it 
becomes the measure of the indem- 
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nltee’s loss and fixes the extent of 
the indemnitor’s liability. The ex¬ 
tension of time for the payment of 
the principal obligation does not 
alter the terms of the indemnity 
contract, and does not change the 
liability of the indemnitor thereun¬ 
der, 

KAn.—German-American State Bank 

V. Bear, 206 P. 902, 111 Kan. 193. 
Tex.—^Eller v. Erwin, Civ.Appi,. •265 

•S.W. 696. 

AssnmptioiL of liability until notes: 
liquidated 

Renewals of notes discounted by 
hank for corporate holder, former 
officer and stockholder of which 
agreed to assume liability for loss 
to bank thereon until notes were 
liquidated, did not discharge such. 
Indemnitor from liability under such 
contract—Trenton Banking Co. v. 
Kennedy, 8 A.2d 282, 17 N.J.Misc:. 
222 . 

44. Tex.—Olson v. Smith, Civ.App.,. 
72 S.W.2d 650, error dismissed. 

31 C.J. p 446 note 62. 

45. KAn.—^Pirst Nat Bank v. Deng,. 
87 P.2d “SIS, 149 Kan. 454. 

Tex.—Olson v. Smith, Civ.App., 72 S. 

W. 2d 650, error dismissed—^EUer 
V. Erwin, Clv.App., 2&5 S.W. 896. 

Wash.—Watanabe v. Ota, •242 P. 379^ 
137 Wash. 868 , 43 A.L.R. 1365. 
W.Va.—Northcott v, Nieman, 185 S* 
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oblig‘d tion beyond the time within which such prin¬ 
cipal obligation is enforceable will not release an 
indemnitor.4® Where the indemnity contract pro¬ 
vides that the indemnitee shall not extend credit 
beyond a certain period, forbearance of suit is not 
an extension of credit unless pursuant to an agree¬ 
ment for some definite time.^7 

Incapacity of principal obligor. The incapacity 
of the principal obligor, relieving him of liability, 
will not relieve the indemnitor.*** 

Indemnitee's release of principal's funds. The 
indemnitee’s release of funds of the principal ob¬ 
ligor which came into its hands,^* or his payment 
to the principal of funds owing to him under the 
principal contract,has been held not to release 
the indemnitor where his liability to indemnify the 
indemnitee has not yet been determined, especially 
where the purpose of the indemnity bond is to re¬ 
lease the funds of the principal in the hands of the 
indemnitee.®^ 

Reconveyance by indemnitee. Where the gran¬ 
tor of property by warranty deed agrees to indem¬ 
nify the grantee against any loss by reason of a de¬ 
fect in title, the grantee, after rec'onveying the 


property to the gfrantor by warranty deed, cannot 
recover on the indemnity contract, since the re¬ 
spective covenants of the grantor and grantee can¬ 
cel each other.®* 

Release of one of several indemnitors. The lia¬ 
bility of one of several creditors as indemnitor on 
his contract of indemnity is not affected by the fact 
that the indemnitee releases other creditors from 
their several contracts of indemnity, because such 
release in no way affects the rights of such indem¬ 
nitor to contribution.®* 

Repudiation of contract. The rules governing 
anticipatory breach of contracts and repudiation be¬ 
fore the time for performance, as considered in 
Contracts § 472, have been applied in determining 
whether there has been such repudiation of an in¬ 
demnity contract as to release the indemnitor.®^ 

Waiver by indemnitor. Where an indemnitor 
waives grounds of discharge of which he could take 
advantage, he continues liable.®® The indemnitors 
may also be precluded from raising grounds of dis¬ 
charge which they specifically agreed in the indem¬ 
nity contract would not release them-®® 


INTDBMNITT LANDS. See the C-J.S. title PubHc 
Lands § 93, also 50 C.J. p 967 note 89-p 969 note 
22 . 

INDBMNIZAOION. In Spanish, Uterally, ‘Tndem- 
nization’^ or “indemnity” and in Spanish law, the 
assessment of damages.^ 

INDEMFNIS. The old form of writing “indem- 


nis;” so, “indempniflcatus” for “indemniflcatus.”^ 

INDENIZATION. The aet of making a denizen, or 
of naturalizing.* 

INDENT. 

As a noun. In England, as used by English lex¬ 
icographers, a term which signifies any contract or 
obligation in writing.^ 


B. 217, 220, 117 W.Va, 318, Quot¬ 
ing: Corpus Juris. 

31 C.J. p 445 note 63. 

40. Idaho.—Caldwell v. McKenna, 
33 P.2d 366, 54 Idaho 552. 

47. Conn.—^Wolthausen v. Trlmpert, 
105 A. 687, 93 Conn. 260. 

4a Ark.—W. T. Kawleigh Co. v. 
McAteer, 158 S.W.2d 701, 203 Ark. 
776. 

49. U.S,—Maryland Casualty Co. v. 
Corn Exchange Nat. Bank & Trust 
Co., C.C.A.Pa., 89 P.2d 781, affirm¬ 
ing, D.C., Com Exchange Nat. 
Bank & Trust Co. v. Maryland 
Casualty Co., 18 F.Supp. 971. 

Ba Conn.—State v. Bloomfield 
Const Co., 11 A.2d 382, 126 Conn. 
849. 

8*1 C.J. p 445 note 65. 

51. U.S.—Com Exchange Nat Bank 
& Trust Co. V. Maryland Casual¬ 
ty Co., D.C.Pa., 18 F.Supp. 971, 


affirmed, C.C.A., Maryland Casual¬ 
ty Co. V. Com Exchange Nat. 
Bank & Trust Co., 89 P.2d 781. 

52. Iowa.—Duke v. Tyler, 230 N.W*. 
319, 209 Iowa 1345. 

53. N.T.—American Surety Co. v. 
Thurber, 28 N.E. 1129, 121 N.T. 
655^ 2 Silv.A. 593, affirming 4 N. 
T.S. 191, 56 N.T.Super. 338. 

54. 3?aots keld not to ooastituto ro- 
pudlatlon 

Derrick company’s letter to steel 
company statingf that, unless It re¬ 
ceived balance of purchase price of 
derrick bought by company erecting 
steel in building for steel company, 
suit would be brought was held not 
repudiation of contract wherein steel 
•company agreed to indemnify der¬ 
rick company for rental of derrick if 
purchase agreement yfere not car¬ 
ried out—^Bronx Derrick & Tool Co. 
V. Porcupine Co., 167 A. 829, 117 
Conn. 314. 


55. Minn.—^Fidelity & Casualty Co. 
of New York v. Lawler, 66 N.W. 
143, 64 Minn. 144. 

N.H.—S^aidding v. Northumberland, 
6 A. 642, 64 N.H. 153. 

se. Xadenmitee’s faUuxe to present 

Agreement of indemnitors of cred¬ 
itors that no action taken by credi¬ 
tors to enforce claims against in¬ 
solvent bank should release them 
precluded assertion of waiver by 
creditors’ failure to present claims 
to liquidator.—^Fidelity Nat Bank of 
Spokane v. Fox, 258 P. 335, 144 
Wash. 494. 

1 . Escriche Diccionario. 

2 . Black L.D. 

3. Black L.D. 

4. U.S.—-U. S. V. Irwin, C.C.Ohlci 
26 F.Cas.No.15.445, 5 McLean 17 ^ 
188. 
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In America, a certificate issued by the govern¬ 
ment, at the close of the Revolutionary TTar, to 
the public creditors.^ 

As a verb. To apprentice; to bind by indentures; 
also to cut in a serrated or waving line.® 

INDENTURE. Defined generally as a deed to which 
two or more persons are parties, and in which they 
enter into reciprocal and corresponding grants or 
obligations toward each other; in contradistinction 
to a ‘‘deed-poll” which properly is one which is 
executed by the grantor only who binds himself by 
it as a deed, although the grantors or grantees there¬ 
in may be several in number.'^ 

For more si)eeific discussion of “indenture” as im¬ 
porting a conveyance see Deeds § 1 a (2). 

The term has been distinguished from “bond” see 
Bonds § 2 in Pocket Parts, and “coupon” see Coupon 
or Coupons 20 C.J.S. p 1303 in Pocket Parts. 

Phrases employing the word are set out in the 
note.® 

INDEPENDENCE. The state or condition of being 
free from dependence, subjection, or control; a 
state of perfect irresponsibility.® 

INDEPENDENT. “Independent” as an adjective 
in ordinary usage is very indefinite.^® It has been 
defined in one sense, as meaning not dependent; 
not subject to control, restriction, modification, or 
limitation from a given outside source separate 
and distinct;^® and, in a somewhat different sense, 

5. U.S,—^U. S. V. Irwin, supra. 

& Black UD. 

''Deed indented'* see Deeds S 1 a (S). 

7. Black L.D. 

& Pbxasas oonstraea 

(1> “Indenture of a fine,’* inden¬ 
tures made and en^rrossed at the 
chiro^prapher's office and delivered to 
the cosnizor and the coimizee, usual¬ 
ly beginning with the words, “Haec 
est finalis concordia," and then re¬ 
citing the whole proceedings at 
length.—Black KD. 

' (2) “Indenture of apprenticeship*’ 
see Apprentices § 9. 

(3) “Indenture of lease** see the 
C.J.S. title Landlord and Tenant S 
also 35 C.r. p 1139 note 99 [a], 
i 14>, “Indenture trustee,** defined by 
statute as “a tinistee under a mort¬ 
gage^ deed of trust, or indenture, 
pursuant to which there are securi¬ 
ties outstanding, other than voting- 
trust certificates, constituting claims 
against a debtor or claims secured 
lar, et lien up^ jany ot Its property.” 

'▼fn re Sponsor jaealty'Co., D.C.N. 

T., 48 F.Supp. 735, 737. 


as meaning not subject to bias or influence;^® with¬ 
out bias or prejudiec.^^ 

It is sometimes synonymous with “impartial” see 
ante p 399 note 27; and sometimes contrasted with, 
or distinguished from, “amendatory^^ see 3 C.J.S. 
p 1041 note 94. 

“Indejiendent” is also used derivatively as a noun, 
in the sense of one who acts with independence; 
one who acts in accordance with his own will, judg¬ 
ment, or conscience.!® Specifically, in business re¬ 
lationships, as applied particularly to the members 
of a fishermen’s union, “independents” are those who 
supply their own boats and gear, being thus distin¬ 
guished from “company fishermen;”!® and in poli¬ 
ties an “independent” is one who acts independ¬ 
ently of any organized party; one who supports or 
opxx>ses measures or men on independent grounds.! ^ 

'"Independent contractor/* Within the popular 
understanding which it imports, the term “independ¬ 
ent contractor” has been said to be wholly descrip¬ 
tive and to serve merely to point out one of a 
class;!® but in the law of negligence, particularly 
with reference to master and servant, the expression 
is used, not merely in a descriptive sense, but as 
well to designate a relationship, in the presence of 
which, when established, the law undertakes to pre¬ 
scribe distinctive rights and liabilities.!® The ques¬ 
tion whether one is an employee or an independent 
contractor has been considered in many cases,2® 
and various tests have been applied in determining 
it,®! although it has been said that it is impossible 

13. Pa.—Neal v. Black, 85 A. 

666 , 177 Pa. 88, 84 L.R.A. 707. 

14. Miss.—^Pittman v, Forbes, 191 
So. 490, 186 Miss. 783, citing Ck>r- 
pus Jtixis. 

15. Century D. 

13. Wash.—^Hegeberg v. New Eng¬ 
land Fish Co., 110 P.^d 182, 183. 
7 Wash.2d 509. 

See also 15 C.J.S. p 648 note 12.1 in 
Pocket Parts. 

17. Century D. 

1 & Iowa.—Overhauser. v. American 
Cereal Co., 106 N.W.' 113, 116, 128 
Iowa 580. 

19. Iowa.—Overhauser v. American 
Cereal Co., supra. 

Neb;—^Rines v. Martel Telephone Co., 
255 N.W. 238, 235, 127 Neb. 898, 
quoting Oozmii Jtixls. 

20 . Mont.—Coombes v. Letcher, 66 
P.2d 769, 772, 104 Mont. 371, fitt¬ 
ing Corpus Jfirls. 

2 L U.S.—Whalen v. Harrison,* D.C. 
HL, 51 F.Supp. 616, 617—^Brown v. 
MinngaS Co., D.C.Minn.,‘51 F.Supp. 
863, 867. 

CaL—Associated Indemnity Corpo- 


9. Black L.D. 

Phrases construed 

(1) “Independence of the judicial 
department,*' construed to mean that 
it may exercise its functions of ex¬ 
pounding and enforcing law, and 
that no part of these functions can 
be exercised either directly or indi¬ 
rectly. by either the legislative or 
the executive; but not that it is so 
far Independent of the other depart¬ 
ments that it can exercise on its own 
account the functions properly be¬ 
longing to them.—White County v. 
Gwin, 36 N.E. 287, 246, 136 Ind. 563, 
22 L.R.A. 402. See generally Con¬ 
stitutional Law 5 108 et seq. 

(2) “Political independence,** the 
attribute of a nation or state which 
is entirely autonomous, and not sub¬ 
ject to the government, control, or 
dictation of any exterior power.— 
Black L.D. 

10 . Pa.-r-Wlnebrenner ^v. Colder, 43 
Pa. 344, 352. 

11. BUick L,D. 

18. Cal.—^People v. Parvia, 14 P. 
783, 785, 2 CaLI7nrep.Ca8. 788. 
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INDEPENDENT 


to lay down a rule by which the status of men work¬ 
ing and contracting together can be clearly defined 
in all eases as employees or independent contrac¬ 
tors, for each case must depend on its own facts, 
and ordinarily no one feature of the relation is de¬ 


terminative, but all must be considered together 
and ordinarily it is said to be a question of faet.^s 
The chief or master test, or the principal consid¬ 
eration in determining the question, is the right 
to control the manner of doing the work,24 so that, 


ration v. Industrial Accident Com¬ 
mission, 133 P.2d 698, 700, 56 Cal. 
App.2d 804, citing Corpus Juris. 
KAn.—Bush v. Wilson & Co., 138 P. 

•2d 457, 461, 157 Kan. 80. 

Mich.—Utley, for Use and Benefit of 
Travelers Ins. Co. v. Taylor & 
Gaskin, 9 N.W.2d 842, 846, 303 
Mich. 561. 

Miss.—Gulf Refining Co. v. Nations, 
145 So. 327, 332, 167 Miss. Sl'5. 
citing Corpus Juris— Kisner v. 
Jackson, 132 So. 90, 91, citing Cor¬ 
pus Juris. 

Ohio.—Gillum v. Industrial Commis¬ 
sion, 48 N.B.2d 234, 237, 238, 141 
Ohio St. 373. 

Tex.—Ochoa v. Winerich Motor 
Sales Co., 94 S.W.2d 416, 419, 127 
Tex 542, citing Corpus Juris. 

W.Va.—Greaser v. Appallne Oil Co., 
156 S.E. 170, 171, 109 W.Va. 396, 
citing Corpus Juris. 

Wis.—^Ryan v, Wisconsin Depart¬ 
ment of Taxation, 8 N.W.2d 393, 
•397, '242 Wis. 491. 

Bight to terminate 
The right of the employer to term¬ 
inate the performance of the work 
by discharging the employee is of 
considerable weight, as tending to 
show that the employee is not an 
independent contractor. 

Ark.—Wright v. McDaniel, 159 S.W. 
2d 737, 740, 203 Ark. 992, quoting 
Corpus Juris. 

Ill.—Bristol & Gale Co. v. Industrial 
Commission, 12^ N.E. 599, 601, 292 
Ill. 16. 

Wash.—^Leech v. Sultan Ry. & Tim¬ 
ber Co., 297 P. 208, 204, 161 Wash, 
426, quoting Corpus Juris. 

22. Ark.—Wright v. McDaniel, 159 
S.W.2d 737, 739, 740, 303 Ark. 992, 
quoting Corpus Juris. 

Ky.—Bowen v. Gradlson Constr. Co., 
32 S.W.2d 1014, 1019, 236 Ky. 270, 
quoting Corpus Juris. 

Mo.—^Manus v. Kansas City Distrib¬ 
uting Corporation, 74 S.W.2d 508; 
510, 228 Mo.App. 905, quoting Cor¬ 
pus Juris. 

Ohio.—Gillum v. Industrial Commis¬ 
sion, 48 N.B3.2d 284, M6, 141 Ohio 
St 873, quoting Corpus Juris. 
Tenn.—^Knight v. Hawkins, App., 
178 S.W.2d 163, 166, quoting Cor¬ 
pus Juris —Copeland v. Cherry, 95 
S.W.2d 1*275, 1278, _ 20 Tenn.App. 
122, quoting Corpus JUrbk 
81 C.J. p 474 notes ^7-SQ. 

«uitlayiy exj^ssed 
Although it idi Apparent that there 
is no absolute x^le for- determining 
whethei* oite is^ an^ ifidepenAefUt con- 
tractbr" or dn employee, andr (that 
each ease must be .determined" on dts 


own facts, nevertheless, there are 
many well-recognized and fairly 
typical indicia of the status of an 
Independent contractor, even though 
the presence of one or more of such 
indicia in a case is not necessarily 
conclusive. 

Cal.—People v. Grier, 128 P.2d 207, 
212, 53 CaLApp.2d 841, citing Cor¬ 
pus Juris. 

N.Y.—Mace v. Morrison & Flem¬ 
ming, 44 NT.S.2d 672, 674, 267 
App.Div. 29, citing Corpus Juris— 
In re Electrolux Corporation, 30 
N.T.S.2d 972, 977, 262 App.Div. 642, 
citing Corpus Juris —Claim of Mil¬ 
ler, 29 N.T.S.2d 16, 17, 262 App. 
Div. 385, citing Corpus Juris. 

Ohio.—Gillum V. Industrial Commis¬ 
sion, 48 N.E.2d 234, 235, 141 Ohio 
St. 373, quoting Corpus Juris. 

23. Ark. —Wright v. McDaniel, 1‘59 
S.W*2d 737, 739, 203 Ark, 992, quot¬ 
ing Corpus Juris. 

Ky.—^Bowen v. Gradlson Constr. Co., 
32 S.W.2d 1014, 1019, 236 Ky. 270, 
quoting Corpus Juris. 

Mo.—^Manus v. Kansas City Distrib¬ 
uting Corporation, 74 S.W.2d 606, 
t510, 228 Mo.App. 906, quoting Cor¬ 
pus Juris. 

Mont.—Coombes v, Letcher, 66 P.2d 
769, 772, 104 Mont 371, citing 

Corpus Juris. 

Ohio.—Gillum v. Industrial Commls- 
. Sion, 48 N.E.2d 234, 235, 141 Ohio 
St 373, quoting Corpus Juris. 
Tenn—Knight v. Hawkins, App., 173 
S.W.2d 168, 167, quoting Corpus 
Juris —Copeland v. Cherry, 95 S. 
W.*2d 1275, 1278, 20 Tenn.App. 122, 
quoting Corpus Juris. 

31 C.J, p 474 note 81. 

24. TJ.S.—^Hearst Publications v. 

National Labor Relations Board, 
aC.A., 136 P.2d 608, 612—Bldge 
Country Club v. U. S., C.C.A.I11., 
136 F.2d 718, 720—Radio City 

Music Hall Corporation v. U. S., 
CC.A.N.Y., 135 F.2d 715, 717— 
American Oil Co. v. Fly, C.C,A. 
Miss., 136 P.2d 491, 493—Whalen 
Y. Harrison, D.C.I11., 51 F.Sup*p. 
516, 617, ‘618—^Brown v. Minngas 
Co., D.aMinn., 61 F.Supp. 363^ 367 
—^Radlo City Music Hall Corpo¬ 
ration Y. United States, D.C.NwY., 
50 F.Supp. *329, 331. 

Al€L—^Daves v. Rain, 178 Sa 69, 62, 
28 Ala.App. 54, citing Corpus Jo- 
xis—Martin y. Republic Steep ^Co., 
146 So. 276, 278^ 2d6<Ala. 209, 'quQ4« 
ing Corpus Jur^ > j 
Ariz.—Southwest Lumber Mills, Ixxc.* 
y. Industrial Commission of Ari¬ 
zona, 134 P,2d 162, .I'^S. 

Arkj—Crossett Lumber Co, v. Me- 
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Cain, 170 S.W.2d 64, 69, 205 Ark. 
631—Rice V. Sheppard, 168 S.W.2d 
198, 199, 200, 205 Ark. 193. 

Cal.—California Employment Com¬ 
mission V. Los Angeles Down 
Town Shopping News Corporation, 
App., 139 P.2d 342, 344—Baugh v. 
Rogers, App., 138 P.2d 757, 759— 
Riskin v. Industrial Accident Com¬ 
mission. App., 135 P.2d 11, 12— 
People V. Grier, 128 P.2d 207, 212, 
53 Cal.App.2d 841, citing Corpus 
Juris. 

Conn.—^Bates v. Connecticut Power 
Co., 33 A.2d 342, 343, 130 Conn. 
256. 

Del.—^Reardon y. Exchange Furni¬ 
ture Store, Sup., 183 A. 380, 832, 
citing Corpus Juris. 

Idaho.—Joslin v. Idaho Times Pub. 
Co., 53 P.2d 323. 328, 56 Idaho 242, 
citing Corpus Juris. 

Ind.—City of Gary v. Bontrager 
Const Co., App., 47 N.E.2d 182, 
185. 

Ky.—^Bowen v. Gradlson Constr. Co., 
32 S.W.2d 1014, 1019, 286 Ky. 270. 
quoting Corpus Juris. 

La.—^Nesmith y. Reich Bros., App., 
14 So.2d 825, 327. 

Mass.—^Bell v. Sawyer, 47 N.E.2d 1, 
2, 313 Mass. 250. 

Mich.—Utley, for Use and Benefit 
of Travelers Ins. Co. v. Taylor & 
Gaskin, 9 N.W.2d 842, 846, 305 
Mich. 561. 

Miss.—Gulf Refining Co. v. Nations, 
145 So. 327. 332, 167 Miss. 315, 
citing Corpus Juris —^Kisner y. 
Jackson, 132 So. 90, 91, citing Cor¬ 
pus Juris. 

Mo.—^McKay v. Dellco Meat Prod¬ 
ucts Co., 174 S.W.2d 149, 166— 
Hartwig-Dlschinger Realty Co. v. 
Unemployment Compensation Com¬ 
mission, 168 S.W.2d 78. 81. 350 Mo. 
690—^Mattan v. Hoover Co., 166 S. 
W.2d 557, 664—Corder v. Morgan 
Roofing Co.. 166 S.W.2d 466, 467, 
350 Mo. 382—Becker v. Donahue, 
App.. 168 S.W.2d 960, 965—Manus 
V. Kansas City Distributing Corpo¬ 
ration, 74 S.W.2d 606, 609, 610, 228 
Mo.App. 905, citing Corpus Juris. 

Mont.—Coombes v. Letcher, 66 P.2d 
769, 772, 104 Mont 371, citing 
Oorpus Juris. 

N.Y.—^Macel v. Morrison & Fleming, 
44 N.Y.S.2a 672, 674, 267 App.Div. 
29, citing Corpus Juris —^In re Elec¬ 
trolux Coi^oration, 30 N.Y.S.2d 
972, 977, 262 App.Div. - 642, citing 
Corpus Juris —Claim of Miller, 29 
N.Y.S.2d 16, 17, 262 App Div. 886, 
citing Corpus Juris —Hogan v. Co¬ 
mae Sales, 281 N.Y.S. 207, 213, 245 
App.Div. 216, quoting Corpus Juris. 



INDEPENDENT 


42 C.J.S. 


generally speaking, it may be stated that if the 
employee is nnder the control of the employer he 
is a servant or employee and not an independent 
contractor, but if, in the performance of the work, 
he is not nnder the control of the employer he is 
an independent contractor; it is not, however, the 
actual exercise of the right by interfering with the 
work but rather the right to control which consti¬ 
tutes the test.25 Numerous definitions of the term 
have been given by the authorities but they are not 
essentially different and it has been defined gen¬ 
erally as meaning a person who contracts with an¬ 
other to do something for him, but who is not 
controlled by the other, or subject to the other^s 


right to control, with respect to his physical con¬ 
duct in the performance of the undertaking;^7 one 
who engages to perform a certain service for an¬ 
other, according to his own manner and method, 
free from control and direction of his employer in 
all matters connected with the performance of the 
service, except as to the result of the work;^^ one 
who, exercising an independent employment, con¬ 
tracts to do a piece of work according to his own 
methods, and without being subject to his employ¬ 
er's control, except as to the result of the work; 
or one who undertakes to produce a given result 
without being in any way controlled as to the meth¬ 
od by which he attains that result.29 


Ohio.—Gillum v. Industrial Commis¬ 
sion. 48 N.E.2d 234, 235. 141 Ohio 
St. 373, citinsr Corpus Jtixis. 
Okl.—Kelly v, Cann, 136 P.2d 896. 
900—Getman-Macl^nnell-Summers 
Dru8r Co. V. Acosta, 19 P.2d 149, 
150, 162 Okl. 77, 

Pa,—Commonwealth v. Continental 
Rubber Works. 32 A.2d 878. 880. 
347 Pa. 514—^Hohman v. Sadsbury 
Tp.. 31 A.2d 711. 714, 347 Pa. 122. 
Tenn.—Knight v. Hawkins, App., 173 
S.W.2d 163, 166, quoting Ck>xpTi8 
—Copeland v. Cherry. 95 S. 
W.2d 1275, 1278. 20 TenmApp. 122, 
citing Corpus Juris. 

Tex.—Ochoa v. Winerich Motor Sales 
Co., 94 S.W.2d 416, 419, 127 Tex. 
542, citing Corpus Juris—^Lloyds 
Guarantee Assur. v, Sheffield, Civ. 
App.. 170 S.W.2d 327, 328—Dennis 
V. Texas Employers* Ins. Ass*n., 
C1V.APP., 116 S.W.2d 492, 494, cit¬ 
ing Corpus Juris—Hoffman ▼. 
Houston Clinic, Civ.App., 41 S.W. 
2d 134, 139, quoting Corpus Juris. 
Wash,—^Mitchell v. Maytag-Paciflc- 
Intermountain Co.. 51 P.2d 393. 
397, 184 Wash. 342, citing Corpus 
Juris—^Leech v. Sultan Ry, & Tim¬ 
ber Co.. 297 P. 203, 204, 161 Wash. 
426. citing Corpus Juris. 

W.Va.—Greaser v. Appallne Oil Co., 
156 S.E. 170, 171. 109 W.Va. 396, 
citing Corpus Jtuis. 

Wis.—Ryan v. Wisconsin Depart¬ 
ment of Taxation, 8 N.W.2d 393. 
397, 242 Wis. 491. 

31 C.J. p 474 note 32. 

aSb Ky.—^Bowen v. Gradison Constr. 
Co., 32 S.W.2d 1014, 1019, 236 Ky. 
270, quoting Corpus Juris. 

Wash.—^Mitchell v. Maytag-Paclfic- 
Intermountain Co., 51 P.2d 393, 397, 
184 Wash. 342, quoting Corpus 
Juris—^Lieech v. Sultan Ry. & Tim¬ 
ber Co., 207 P. 203, 204, 161 Wash. 
426, quoting Corpus Juris. 

21 C.J. P 475 notes 33-86. 

SiTtiflaTly tfEprassed 
TJ.S.—^Whalen v. Harrison, D.C.I1L, 
51 F.Supp. 616. 517. 

Arts.—Southwest LAimber Mills v. 
Industrial C&mmiasfon of Arizoua, 
134 P.2d 162, 166. ^ 


Ark.—Crossett Lumber Co. v. Mc¬ 
Cain. 170 S.W.2d 64. 69. 205 Ark. 
631—Rice v. Sheppard, 168 S.W. 
2d 198, 199, 200, 205 Ark. 193. 

Cal.—California Employment Com¬ 
mission V. Los Angeles Down 
Town Shopping News Corporation, 
App., 139 P.2d 342, 344—Associ¬ 
ated Indemnity Corporation v. In¬ 
dustrial Accident Commission, 133 
P.2d 698, 700, 56 Cal.App.2d 804, 
citing Corpus Juris. 

Mass.—^Bell v. Sawyer, 47 N.B.2d 1, 
2. 313 Mass. 250. 

Pa-—Commonwealth v. Continental 
Rubber Works, 32 A.2d 878, 880, 
347 Pa. 614. 

Tex—^Lloyds Guarantee Assur. v. 
Sheffield. Civ.App.. 170 S.W.2d 327, 
328. 

2S, Ill.—^Franklin Coal & Coke Co. 

V. Industrial Commission, 129 N. 
E. 811, 81$, 296 Ill. 329—Bristol & 
Gale Co. v. Industrial Commission, 
126 N.E. 599, 601, 292 Ill. 16. 

Miss.—^Kisner v, Jackson, 182 So. 90, 
91, citing Corpus Juris. 

Tex—Ochoa v. Winerich Motor Sales 
Co., 94 S.W.2d 416, 419, 127 Tex 
542, citing Corpus Juris. 

27. U.S.—Great American Indemnity 
Co. y. Fleniken, C.CA.La., 134 F. 
2d 208, 212. 

Mo.—^McKay v. Dellco Meat Products 
Co., 174 S.W.2d 149, 156—Hartwig- 
Dischlnger Realty Co. y. XJnem- 
plo 3 nnent Compensation Commis¬ 
sion, 168 S.W.2d 78, 81, 850 Mo. 
690—^Mattan v. Hooyer Co., 166 S. 

W. 2d 667, 564—Corder y. Morgan 
Roofing Co., 166 S.W.2d 466, 457, 
360 Mo. 382—^Becker y. Donahue, 
App., 168 S.W.2d 960, 965. 

Ohio.—Gillum y. Industrial Com¬ 
mission, 48 N.E.2d 234, 237, 141 
Ohio St. 873. 

Wis.—^Ryan v. Wisconsin Depart¬ 
ment of Taxation, 8 N.W.2d 393, 
896, 242 Wis. 491. 

2& Wash.—Mitchell y. Maytag-Pa- 
cific-Intermountain Co., 51 P.2d 
393, 397, 184 Wash. 342, citing 
Corpus Juris —^Leech y. Sultan Ry. 
& Timber Co., 297 P. 203, 204, 161 
Wash. 426, citing Corpus Juris. 

640 


Ala.—Martin y. Republic Steel 
Co., 146 So. 276, 278, 226 Ala. 209, 
quoting Corpus Juris—^Dayes y. 
Rain, 178 So. 59, 62, 28 Ala.App. 
54, quoting Corpus Juris. 

Ark.—^Rice v. Sheppard, 168 S.W.2d 
198, 199, 200, 205 Ark. 193. 

Ind.—City of Gary v. Bontrager 
Const Co., App., 47 N.B.2d 182, 
185. 

Kan.—^Bush y. Wilson & Co., 138 P. 

2d 467, 461, 167 Kan. 80. 

Mich.—^Utley, for Use and Benefit of 
Trayelers Ins. Co. v. Taylor & 
Gaskin, 9 N.W.2d 842, 846, 305 
Mich. 561. 

Neb.—^Rines y. Martel Telephone Co., 
266 N.W. 238. 235, 127 Neb. 398. 
quoting Corpus Juris. 

N.T.—^Hogan v. Comae Sales, 281 N. 
T.S. 207, 213, 246 App.Diy. 216. 
quoting Corpus Juris. 

Ohio.—Gillum y. Industrial Commis¬ 
sion. 48 N.B.2d 234, 235, 141 Ohio 
St 373, citing Corpus Jtuis. 
Okl.—Kelly y. Cann, 136 P.2d 896. 
900—Getman - MacDonnell - Sum¬ 
mers Drug Co. y. Acosta, 19 P.2d 
149, 160, 162 OkL 77. 

Tenn.—Copeland v. Cherry, 95 S.W. 
2d 1275, 1278, 20 Tenn.App. 122, 
citing Corpus Juris. 

Tex—^Hoffman y. Houston Clinic, 
Ciy.App., 41 S.W.2d 184, 139, quot¬ 
ing Corpus Juris. 

31 C.J. p 473 notes 24, 26, 26 [b] (2). 

Bitnilav defluitioiis 
(1) One who has the right to em¬ 
ploy and direct the action of the 
woriemen, independently ' of the em¬ 
ployer and free from any superior 
authority in him to say how the spe¬ 
cific work shall be done or what the 
laborers shall do as It progresses. 
Ala.—^Martin v. Republic Steel Co., 
146 So. 276, 278, 226 Ala. 209, quot¬ 
ing Corpus Juris. 

N.T.—^Hogan v. Comae Sales, 281 N. 
T.S. 207, 218, 245 App.Diy. 216^ 
quoting Corpus Juris. 

Ohio.—Gillum y. Industrial Com¬ 
mission, 48 N.E.2d 234, 235, 141 
Ohio St 378, citing Corpus Juris. 
Tex—^Hoffman v. Houston Clinic, 



42 C.J.S. 


INDEPENDENT—INDETERMINABLE 


The term is more specifically defined and the le¬ 
gal principles are fully discussed in the CJ.S. ti¬ 
tles Master and Servant §§ 580, 681, also 31 C.J. 
p 473 note 24-p 475 note 37 and 39 C.J. p 1315 note 
fi9-p 1323 note 98; and Workmen's Compensation 
Acts §§ 90-106, also 71 C.J. p 446 note 19-p 483 
note 19; and references to other particular appli¬ 
cations or specific uses of the term are set out in 

the note.30 

Other phrases employing the word are set out in 
the note.^1 Still other phrases as to which more 


recent adjudications have not been found see 31 C. 
J. p 475 notes 38-56. 

INDEPBNDENTEB SB HABBT ASSECXJRATIO 
A VIAGdlO NAVIS.32 

INDEPENDENTLY. The adverb of ^‘independ- 

ent.”33 

INDETEBMINABLE. Impossible to be definitely 
known, ascertained, defined, or limited.34 


Civ.App., 41 S.W.2d 184, 189, quot- 
ingr Corpus Juris. 

81 C.J. p 473 note 25, 

(2) One who renders the service 
In the course of an independent em¬ 
ployment, or occupation, and repre¬ 
sents the employer only as to the re¬ 
sults of his work, and not as to the 
means whereby it is, or is to be, 
accomplished. 

Cal.—Burllnsham v. Gray, 137 P.2d 
9, 13. 

Idaho.—Joslin v. Idaho Times Pub. 
Co., 53 P.2d 323, 328, 56 Idaho 242, 
citing* Corpus Juris. 

Ill.—Springer v. Illinois Transit 
Lines, 48 N.S:.2d 206, 210, 318 Ill. 
App. 403. 

Miss.—^Kisner v. Jackson, 132 So. 

90, 91, citing Corpus Juris. 

Mo.—^Manus v. Kansas City Distrib¬ 
uting Corporation, 74 S.W.2d 606, 
509, 228 Mo.App. 905, citing Corims 
Juris. 

31 C.J. p 473 note 26 [b] (4), (8). 

(3) Other similar definitions. 

U.S.—^Radio City Music Hall Corpo¬ 
ration V. U. S., D.C.N.T., 60 P.Supp. 
329, 331. 

Ariz.—Southwest Lumber Mills v. 
Industrial Commission of Arizona, 
134 P.2d 162, 166. 

Cal.—^Hiskin v. Industrial Accident 
Commission, App., 135 P.2d 11, 12. 
La.—^Nesmith v. Heich Bros., App., 
14 So.2d 825, 326. 

81 C.J. p 473 note 26 [b]. 

SO. Other references 

(1) “Agent** and “Independent con¬ 
tractor** distinguished see Agency § 
2 d. 

(2) Employment of independent 
contractor for repairs as affecting 
landlord*s liability for dangerous or 
defective premises see the C.J.S. title 
Landlord and Tenant S 417, also 86 
C.J. p 219 notes 46-52, and $ 423, 
also 36 C.J. p 237 notes 89-94. 

(3) Liability of automobile owner 
for Injuries in operation occasioned 
by act of Independent contractor see 
the C.J.S. title Motor Vehicles 6 
488, also > 42 C.J. p 1114 note 90-p 
1115 note 99. 

(4) Liability of school authorities 
for torts of independent contractor 
see the C,, i^tle ’ Bchools and 
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School Districts § 822, also 56 C.J. 
p 581 notes 25, 26. 

(6) Relation of attorney to client 
as similar to that of independent 
contractor see Attorney and Client 
§ 66 p 850 note 71.1 in Pocket Parts. 

(6) Tug as independent contractor 
with respect to liability for collision 
see Collision § 72. 

(7) For further references con¬ 
sult the Descriptive-Word Index. 

31. Phrases ooustrued 

(1) “Independent adjuster** see the 
C.J.S. title Insurance § 1102. 

(2) ‘‘Independent advice.** 

N.J.—^Post V. Hagan, 65 A. 1026^ 
1027, 71 N.J.Bq. 234, 124 Am.S.R. 
997. 

Pa.—Neal v. Black, 36 A. 561, 666, 
177 Pa. 83, 84 L,R.A. 707. 

See also the C.J.S. titles Contracts 
§ 184 notes 56, 57; Deeds §9 63, 
64; Gifts 99 32, 34, 65 notes 46, 
47; and Wills § 230, also 68 CJ. 
p 763 notes 14, 16; where inde- 
I pendent advice is discussed with 
reference to undue infiuence. 

(3) “Independent calling** see 12 
C.J.S. p 887 note 72. 

(4) “Independent candidate*’ and 
“independent or nonpartisan candi¬ 
date,** as distinguished from “ciui- 
didate of a political party” see 12 
C.J.S. p 1110 notes 17, 22, 23. 

(5) “Independent candidate or 
nominee” see Elections 9 1 J (D note 
56. 

(6) “Independent cause” see Cause 
14 C.J.S. p 61 in Pocket Parts. 

(7) “Independent cause of an in¬ 
jury,” and “independent intervening 
cause** see 14 C.J.S. p 49 notes 66, 67. 

(8) “Independent church” see the 
C.J.S. tiUe Religious Societies 5 2, 
also 54 C.J. p 8 note 24. 

(9) “Independent condition” de¬ 
fined generally see Contracts 9 344. 

(10) “Independent contracts” see 
Contracts 9 71, notes 93, 94, and 9 
298. 

(11) “Independent covenants*’ see 
Covenants 9 25. 

<12) “Independent covenants or 
stipulations*' of contract see Con¬ 
tracts 9 844 a. 

ai 


(13) “Independent executors” see 
Executors and Administrators 9 § 
1056-1062. 

(14) “Independent school district” 
and “municipal independent school 
district” see the C.J.S. title Schools 
and School Districts 99 1, S4, 55, also 
56 C.J. p 170 notes 64-66, p 255 note 
43-p 258 note 8. 

(16) “Without the intervention of 
other Independent cause” see 14 C.J. 
S. page 51 note 25. 

32. A maxim meaning “The voyage 
insured is an independent or distinct 
thing from the voyage of the ship.” 
—Black L.D. 

33. Webster New Int.D. 

Applied to a gift to a married woman 
The word “independently” is not 
an appropriate word to describe the 
duration or unconditional character 
of the estate, but is regarded as nec¬ 
essarily implying an intention to ex¬ 
clude the husband.—^Johnson v. John¬ 
son, 32 Ala. 637, 642. 

Phrases construed 

(1) “Independently adjustable,” in 
connection with drilling machines 
having multiple drills, refers to the 
capacity of adjusting the drill 
spindles in a desired arrangement 
without the aid of an additional per¬ 
forated pattern plate or “iig” to 
gviide them—Oehrmg v. (3ardam, N. 
Y., 202 P. 768, 754, 121 C.C.A, 119. 

(2) ‘‘Independently established 
business.”—^Rahoutis v. Unemploy¬ 
ment Compensation Commission, Or., 
136 P.2d 426, 434. 

(3) “Independently of all other 
causes.” 

Mo.—Campbell v. -ffltna L. Ins. Co., 
222 S.W. 778, 780, 288 Mo, 63. 

Wls.—^French v. Fidelity & CJasualty 
Co.. 115 N.W. 869, 874, 135-Wis. 
259, 17 L.B.A..N.S., lOlL 

34L Webster New Int.D. 

Applied to ladehtediLess 
A mortgage indebtedness Is not 
rendered “indeterminable” merely be¬ 
cause the instrument contains a 
clause including, as an incident, the 
expenses incurred by the mortgagee 
in upholding the lien of the mort- 
gaga—^People v. Grifenbagen, 141 N. 
Y.S. 1044, 1045, 156 App.Div. 864. 
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INDETEBMINATfi. Indefinite; not distinct or 
precise as to limits, character, or meaning; vague.35 

Phrases in which the word occurs are set out in 
the note.36 

INDEX. 

- As a Noun. In general, that which points out; 

that which shows, indicates, or manifests.27 More 
specifically, a table of references pointing out the 
page of a book where a certain article or subject 
may be found also a book containing references, 
alphabetically arranged, to the contents of a series 
or collection of volumes; an addition to a single 
volume or set of volumes containing such referenc¬ 
es to its contents.39 Applied to records, an index 
is merely a ready means of arriving at that which 
one seeks; it is not the real thing sought, nor is it 
the document recorded and an index to statutes 
is said to be merely a table of contents so arranged 
as to facilitate finding the particular statutory mat¬ 
ter sought, but itself constituting no part of the 
statutes.^1 

^^ndex’^ has been distinguished from “digest” see 
26 C.J.S. p 1307 note 98, and “docket” see 27 C.J.S. 
p 1308 note 6L 


For particular applications see the C.J.S. titles 
Appeal and Error § 986 c, and § 1034; Chattel 
Mortgages § 162; Courts § 226 notes 15, 16; Mort¬ 
gages § 268, also 41 C.J. p 568 notes 35-43; Rec¬ 
ords § 16, also 53 C.J. p 613 note 4r-p 615 note 56; 
and Vendor and Purchaser § 344, also 66 C.J. p 
1158 note 99-p 1159 note 13. See also 31 C.J. p 
476 note 66, and consult the Descriptive-Word In¬ 
dex. 

-As a Verb. To be an index of; to indicate; 

to provide with an index; to put into an index; to 
put on the index.^^ 

Indexing. Souietimes the act of indexing has 
been held to be an essential part of the registra¬ 
tion of an instrument.43 “Indexing^' has been dis¬ 
tinguished from “filing'^ see 36 C.J.S. p 757 note 22. 

INDEX ANIMI SERM0.44 

INDIA. A country and peninsula in southern Asia, 
especially that part under British rule or protec¬ 
tion; also the region including Indo-China, or Far¬ 
ther India.45 

India rubber. A generic name for gums having 
the qualities of caoutchouc.46 


35. Webster New Int.I>. 

36. Phrases coastraed 

(1) '*Indeterminate damages'* see 
Dsjnages S 2 p 457 notes 73, 74. 

(2) “Indeterminate obligation,’* de¬ 
fined as one where the obligor binds 
himself to deliver one of a certain 
species, as to deliver a horse, where 
the delivery of any horse will dis¬ 
charge the obligation.—Black L.D., 
sub verbo Obligation. See also “De¬ 
terminate obligation” 2$ CJ.S. p 
1257 note 31. 

(3) “Indeterminate or floating in¬ 
tention” see Domicile § 11 e (8). 

<4) “Indeterminate permit” see 
Franchises § 1 a note 11. 

<6) “Indeterminate pumshment”— 
Harris v. Commonwealth, 174 S.W. 
476, 163 Ky. 781, 789. 

(6) “Indeterminate sentence” see 
Criminal Law § 1993. 

37. U.S.—In re Labb, D.C.N.T., 42 
F.Supp. 542, 544. 

Neb.—^Perkins v. Strong, 36 N.W. 
292, 295, 23 Neb. 725—Metz v. State 
Bank, 7 Neb. 165, 172. 

88. Neb.—^Perkins v. Strong, 36 N. 

W, 292, 295, 22 Neb. 725. 
purpose and scope 

(i) One grea4: object of an index is 
to rendev the contents of a book 
TCSBidiiy accessible.—Metz v. State 
7 Nelx 165, 172. 

(‘2>J *”rhb proper office of the index 
is, what lts‘hamer im^Hs/ to point • 


to the record, but ... it consti¬ 
tutes no part of the record.” 

N.H.—Chase v. Bennett, 58 N.H. 428, 
429. 

Vt.—Curtis V. Lyman, 24 Tt. 338, 342, 
58 Am.D, 174. 

39. Black L.D. 

4a US.—In re Lent, D.CLa., 84 P. 
Supp. 700, 704. 

41. Iowa.—State v. Hill, 158 N.W. 
518, 520. 177 Iowa 270. 

42. Webster New Int.D. 

43. N.C.—Tocci v. Nowfall, 18 S.E. 
2d 225, 229, 220 N.C. 550—Dorman 
V. Goodman, 196 S.11 352, 353, 213 
N.C. 406—S. R. Powle & Son v. 
O’Ham, 96 S.E. €39, 176 N.C. 12— 
Bley V. Norman, 95 S.E. 543, 546, 
175- N.C. 299. 

Pnnction. or purpose 

(1) The function of “indexing” is 
to point out the book and page where 
a record or recorded deed may be 
found.—^Tocci v. Nowfall, 18 S.B.2d 
225, 229, 220 N.C. 550. 

(2) Indexing the records is obvi¬ 
ously a matter of prime importance, 
but it IS not necessary to the valid¬ 
ity of an instrument.—^In re Labb, 
D.C.N.T., 42 F.Supp. 642, 644. 

(3) “The sole object of the In¬ 
dexing . . . CJudgments] is *for 

the purpose of a more convenient 
reference, to facilitate the search, to 
enable parties more readily to find 
that which is contained in the dock¬ 
et’ The index is a guide to the 
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docket; it saves labor and trouble In 
examining the docket but it is not 
the docket itself, nor a part of it.” 
Va.—Old Dominion Granite Co. v. 
Clarke, 28 Gratt 617, 622, 69 Via. 
617, 622. 

W.Va.—Calwell’s Bx’r. v. Prindle’s 
Adm’r., 19 W.Va. 604, 669. 

4A, A maxim meaning “Speech is 
the exposition of the mind.”—Whar¬ 
ton L.Lex. 

Applied in Pulton v. State, 64 So. 
688, 690, 171 Ala. 672—31 C.J. p 476 
note 73 [a]. 

More freely rendered 
‘Xanguage Is the exponent of the 
intention. The language of a stat¬ 
ute or instrument is the best guide 
to the intention,”—Black L.D. 

SpedfioaUy applicable to penal stat¬ 
utes 

“A penal statute, more emphatical¬ 
ly than any other, must be subject 
to the maxim, Index animi sermo 
. . . because of the manifest in¬ 

justice of holding persons criminally 
responsible for the violation of an 
unexpressed legislative intention.”— 
Commonwealth v. Marsh, 14 Pa.Co. 
369. 871. 

45- Webster New IntD. 

31 C,J. p 476 note 74. 

48. XJ.S.—Goodyear v. Mullee. C.C. 
Pa., 10 P.Cas.No.5,579, 3 Flsh.Pat 
Oas. 420. 

"Articles comoposed of India rabbffir" 
Phrase held to refer to articles of 
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INDIAN—INDIANA 


INDIAN. With reference to the American In¬ 
dians found in the United States see Indians § 1, 
and other references set out in the note.^*^ 

With reference to India, as a noun, a member of 
one of the native races of India or of Farther India, 
whether Hindu, Moslem, or animist.^s ^ an ad¬ 
jective, of or pertaining to India or the East Indies; 


designating, or belonging to, the Indians, or their 
language, or civilization.^ ^ 

INDIANA. The name of one of the states of the 
United States, admitted into the Union December 
11, 1816; its first constitution was adopted in 1816 
and superseded by the present constitution adopted 
in 1851.50 


India rubber subjected to treatment 
fitting: them for a particular use but 
not cbansins their essential char¬ 
acter.—Jungre V. Hedden, N.T., 13 S. 
Ct. 88, 89, 146 U.S. 233, 36 L..Bd. 953. 
''India rubber and manufactures 
thereof” within tariff acts see Cus¬ 
toms Duties § 45 g note 6. 


47. Cross references 

(1) "Indian band,” "Indian nation,*' 
and "Indian tribe** see Indians § 9. 

(2) "Indian country^* see Indians 
§§ 67, 68. 

(3) "Indian depredation claims” 
see the C.J.S. title United States § 


151, also 65 C.J. p 1379 note 13-p 
1384 note 50. 

(4) "Indian reservation*' see In¬ 
dians § 29. 

48. Webster New IntD. 

49. Webster New IntD. 

60. Bouvier L.D. 
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INDIANS 

This Title includes persons wholly or partly of Indian blood; their rights and disabilities in general; 
protection and regulation of such persons; and government of the Indian country and of the Indian res¬ 
ervations. 


Matters not In this Title, treated elsewhere In this work, see Descriptive-Work Index 

Analysis 


I. WHO ABE INDIANS, §§ 1-2 
n. FEBSONAL BIGHTS AND DISABILITIES, §§ 3-8 

m. INDIAN NATIONS. TBIBES, BANDS, AND TEIBAL PBOPEBTY GENEBALLT, §§ 3-19 

IV. GUABDIANSHIP, PBOTEOTION, StTPPOBT AND EDUCATION, §§ 20-23 

V. TBEATIES AND AGBEEMENTS WITH INDIANS, §§ 24-27 

VI. PBOPEBTT AND CONVEYANCES, §§ 28-66 

A. Title Ain> Rights in General, §§ 28-41 

B. Property Held by Individual Indians, §§ 42-66 

Vn. CK)VEENMENT OF INDIANS AND INDIAN COUNTBY, §§ 67-89 

A. In General, §§ 67-74 

B. Crimes, §§ 75-84 

C Civil Jurisdiction op Courts, §§ 85-87 
D. Taxation, §§ 88-89 

Vm. UABILITY OF PBOPEBTY OF INDIANS FOB DEBTS AND OBLIGATIONS AND BEMEDIES 
TO ENFOBCE, §§ 90-91 


Sub-Analysis 


L WHO ABE INDIANS—p 647 

§ 1. In general—^p 647 

2. By birth or adoption—647 

n. PEBSONAL BIGHTS AND DISABILITIES—p 648 
§ 3. In general—648 

4. Citizenship—649 

5. Right of suffrage—^p 650 

6. Eligibility as witnesses or jurors, or for other public service—651 

7. Validity of contracts—651 

8. Actions by or against Indians—652 

m. INDIAN NATIONS, TBIBES, BANDS, AND TBIBAL PBOPEBTY GENEBALLY—p 658 

§ 9. Definitions, status, and authority over nations or tribes—p 658 
10. Determination of tribal membership and enrollment—p 661 
11- Powers and liabilities of nations or tribes—^p 665 
12. -Power of tribe to tax or license—p 665 


See also descriptive word index in the back of this Volume 

e^: 



42 C.J.S. INDIANS 

UL nroiAN NATIONS, TEIBBS, BANDS, AND TRIBAL PEOPBETT OBNBEALLY—Contiimed 
§ 13. -Liability for Indian depredations—665 

14. Indian laws and customs—^p 665 

15. -Descent and distribution—^p 666 

16. Tribal courts—^p 667 

17. Actions by or against tribes—^p 667 

18. Contracts—^p 669 

19. Tribal property and rights therein—^p 670 

IV. GUARDIANSHIP, PROTECTION, SUPPORT AND EDUCATION—p 672 
§ 20. Guardianship and protection—^p 672 ^ 

21. - Suits on behalf of Indians—^p 675 

22. Support and supplies—p 679 

23. Education of children—^p 680 

V. TREATIES AND AGREEMENTS WITH INDIANS—p 681 
§ 24. In general—^p 681 

25. Validity, construction, and effect—^p 682 

26. Ratification and time of taking effect—p 686 

27. Claims under treaties and agreements—^p 687 

VI. PROPERTY AND CONVEYANCES—p 688 

A. Title and Rights in General—^ p 688 

§ 28. In general—^p 688 

29. Indian reservations and grants to tribes—p 690 

30. Mines, mining rights, and mining leases—^p 696 

31. Ferry and water rights —p 700 

32. Cutting and sale of timber, hay, or g^ass—^p 702 

33. Right of way over lands—p 704 

34. Sale, lease, or mortgage of tribal lands—p 706 

35. -Judicial sale—^p 708 

36. Trespass and settlement; penalties—p 708 

37. Cession of Indian lands by treaties—^p 710 

38. Improvements—^p 713 

39. Towns and town sites and lots—^p 714 

40. Homesteads—^p 716 

41. Indian scrip—p 717 

B. Pbopbett Hbm) by Individual Indians— p 717 

§ 42. In general—^p 717 

43. Who entitled to allotments—p 720 

44. Title and rights acquired—^p 722 

45. Possession and residence—^p 725 

46. Abandonment or forfeiture—^p 725 

47. Selection, location, certificate, and patent—^p 725 

48. Power of allotting authorities and effect of acts and adjudications—728 

49. Cancellation of allotments and patents—^p 730 

50. Withdrawal of lands from allotment—^p 731 

51. Death of Indian entitled to allotment—^p 731 i - ^ ' ' 

52. Remedy for denial of right to allotment—^p 731 

53. Sales and conveyances —p 732 , 

54. -Restrictions upon ali^ation—^p 733 

^ Se^ 1 ^^ i|l€^]^ptive word index in the back of this Volume 
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VX PEOPISRTY ANB OONYETANCBS—Gontimied 

B. Peopertt Held by Indhtoual Indians—C ontinued 
§ 55. - Sale by government—746 

56. - Sale of land of deceased allottee—747 

57. -Leases—p 747 

58. -Conveyance to charitable institution—^p 753 

59. - Sale or mortage of crops on land—p 753 

60. - Rights of grantee or purchaser—^p 753 

61. -Validity and effect of conveyances—^p 754 

62. -Approval of sales and conveyances—p 757 

63. - Restoring consideration where conveyances avoided—^p 763 

64. Descent, curtesy, and dower—^p 763 

65. - Determination of heirship—^p 770 

66. Power of guardian as to allotted lands—^p 774 

VH OOVEEOTffENT OF INDIANS AND INDIAN COTJNTET—p 774 

A. In General—P 774 

§ 67. WTiat included in Indian country—^p 774 

68. -Indian reservations—^p 775 

69. Authority over, regulation of, and laws governing—^p 775 

70. - Power of, and regulation by, federal government in general—p 775 

71. -Removal of persons or property from Indian country—^p 780 

72. -State and territorial jurisdiction—^p 781 

73. -Laws governing in Indian territory—^p 785 

74. Officers of Indian affairs—p 786 

B. Crimes— p 788 

§ 75. Offenses—^p 788 

76. -Selling or furnishing liquor—^p 791 

77. -Introducing into, having in possession, manufacturing, or selling liquor in 

Indian country—^p 792 

78. Prosecutions—^p 794 

79. -Jurisdiction—^p 794 

80. -Venue—^p 801 

81. -Procedure in general—^p 801 

, 82. -Indictment or information—^p 801 

83. -Evidence—^p 803 

84. -Grade of offenses, punishment, and review—p 804 

C. Crvni Jurisdiction ’OE Courts— ^p 806 

§ 85. In general—^p 806 

86. Of federal courts—p 806 

87. Of state courts—^p 810 

D. Taxation— p 819 

§ 88. Personal property of Indians—^p 819 
89. Property of other persons on reservations—p 820 

Vm. LIABILITY OP PEOPEBTY OF INDIANS POE DEBTS AND OBLIGATIONS AND MTunaTiTE ff 
TO ENPOEOE—p 820 

§ 90. Liability of land—^p 820' 

_ Liability of personal property—p 821 

S(%:^ 4^riptive word index in the hack of this Volume 
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INDIANS 

I. WHO ABE INHIAHS 


§2 


§ 1. In General 

''Indians’’ is the name given to the aboriginal in¬ 
habitants of America. 

"Indians” is the name given by the European dis¬ 
coverers of America to its aboriginal inhabitants.^ 
When used in a statute without any other limita¬ 
tion, the term has been said to include members of 
the aboriginal race, whether now sustaining tribal 
relations or otherwise.^ 

As persons. Although it has been held that gen¬ 
eral acts of congress do not apply to Indians unless 
such an intention is clearly manifested by the lan¬ 
guage used,* and that an Indian is not a "person” 
within the meaning of § 1 of the 14th Amendment 
to the United States Constitution providing that 
all persons bom or naturalized in the United States 
and subject to its jurisdiction are citizens there¬ 
of,^ an Indian has been held to be included in the 
term “person” when used in particular statutes,^ 
whether he is uncivilized, under the charge of an 
Indian agent, in the Indian country, or otherwise.* 

Pueblo Indians. The Pueblo Indians, differing 
from the tribal Indians, have been said to be a 
peaceful, industrious, virtuous, and civilized people, 
dwelling in fixed communities, each having its own 
municipal or local government, following agricul¬ 
tural and pastoral pursuits, although not without 
the art of manufacturing.'^ 

Fish-eating Indians. Tribes of Indians living in 
small villages adjacent to the Pacific coast and the 
lower reaches of the Columbia River in the south¬ 


westerly section of what is now known as the 
State of Washington.* 

Proof of status. The status of an Indian as such 
may be proved by his certificate of birth, his gener¬ 
al reputation, or his residence on a reservation.® 

§ 2. By Birth or Adoption 

a. Adoption 

b. Status of half-breeds generally 

c. Mixed bloods as Indians 

a. Adoption 

The adoption of persons into membership of In¬ 
dian tribes or nations is considered generally infra 
§ 10, and the adoption of children under tribal cus¬ 
toms is considered infra § 14. 

Examine Pocket Parts for later cases. 

b. Status of Half-Breeds Generally 

The status of the offspring of an Indian mother and 
a white father usually has been held to be that of the 
father. 

The status of a half-breed, as, for example, the 
offspring of a white father and an Indian mother, 
usually has been held to be that of the father, 
except that if the mother retains her tribal mem¬ 
bership and the children are bora in the tribal en¬ 
vironment and there reared by her, the father fail¬ 
ing to discharge his duties to them, they take the 
status of the mother.^i According to some author¬ 
ities, however, sometimes by reason of statute, the 


1. Cal.—^People v. Hall, 4 Cal. 399. 

31 C.J. p 480 note 1. 

**The term 'Indians,* as ordinarily 
used when referring to persons in 
the United States, is understood to 
refer to the members of that race of 
men who inhabited North America 
when it was found by Caucasian peo¬ 
ple.”—^Frazee v. Spokane County, 69 
P. 779, 782, 29 Wash. 278. 

2, Wash.—^Prazee v. Spokane Coun¬ 
ty, supra- 

dtlzens 

Within the meaning of the game 
laws, the word "Indian” has been 
held to Include such only as have not 
become citizens.—State v. Lewis, 88 
P. 940, 46 Wash. 476, 122 Am.S.R. 934. 

8. U.S.—Blfe V. Wilkins, Neb., 5 S. 
Ct. 41, 112 U.S. 94, 28 L.Bd. 643— 
McCandless v. U. S. ex rel. Diabo, 
’C.C.A.Pa., 26 F.2d 71, affirming, D. 
C., U. S. ex rel. Diabo v. McCand- 
l*ess, 18 P.2d 282—Lewellyn v. 
Colohial Trust Co., C.aA.Pa., IT P. 
2d 36, affirming and adopting, IXC, 


Colonial Trust Co. v. Lewellyn, 12 
P.2d 481, certiorari granted Heiner 
V. Colonial Trust Co., 47 S.Ct. 660, 
274 U.S. 731, 732, 71 L.Ed. 1327, 
reversed on other grounds 48 S.Ct. 
65, 276 U.S. 232. 72 L.Bd. 266. 

4. U.S.—Blk V. Wilkins, Neb., 5 S. 
Ct. 41, 112 U.S. 94, 28 L.Bd. 643. 

5 . U.S.—U. S. V. Miller, D.C.Nev., 
106 F. 944. 

48 C.J. p 1039 note 76. 

Sabeas Corpus JLot 
An American Indian is "a person” 
within the Habeas Corpus Act, and 
as such entitled to apply for the 
writ—U. S. V. Crook, C.C.Neb., 25 F. 
Cas.No.14,891, 6 Dill. 453. 

6. U.S.—^U. S. V. Shaw-Mux, D.C. 
Or., 27 F-Cas.No,16,268, 2 Sawy* 
364. 

31 C.J. p 480 note 3. 

7. N.M.—Territory v. Delinquent 
Tax List, 76 P. 307, 13 N.M. 139— 
U. S. V. Lucero, .1 N.M. 422. 

61 C.J. p 90 note 66. 

^ 7 , 


Citizenship of Pueblo Indians see in¬ 
fra 5 6. 

8. U.S.—Halbert v. U. S., Wash., 61 
S.Ct 616, 288 U.S. 763, 76 L.Ed. 
1389, reversing, C.C.A., U. S. v. 
Halbert, 38 P.2d 796, U. S. v. Pro- 
voe, 38 F.2d 799, U. S. v. Walkow- 
sky, 38 F.2d 806, U. S. v. Rolf son, 
38 F.2d 806, certiorari granted 
Halbert v. U. S., 61 S.Ct 23, 282 
U.S. 818, 75 L.Bd. 731. 

g. N.Y.—^People ex reL Schuyler v. 
Livingstone, 205 N.T.S. 888, 123 
Misc. 605. 

10. U.S.—Halbert v. U. S., Wash., 
51 S.Ct 616, 283 U.S. 763, 76 L.Ed. 
1389, reversing, C.C.A., U. S. v Hal¬ 
bert 88 F.2d 796, U. S. v. Provoe, 
38 P.2d 799, U. S. v. Walkowsky, 38 
P.2d 805, U. S. V. Rolfson, 38 P.2d 
806, certiorari granted Halbert v. 
U. S., 61 S.Ct 23. 282 U.S. 818, 76 
L.Bd. 731. 

31 C,J. p 480 note 6. 

11. U.S.—Halbert v. U. S., supra. 

31 C.J. p 480 note 7. 
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condition of the mother may determine the status 

of the offspring.i2 

*Wfusiiso.** The term “mustizo” signifies the is¬ 
sue of a negro and an Indian.^3 

c. Idized Bloods as Xndians 

Persons of mixed blood have frequently been held to 
be Indians within the terms of particular statutes or 
treaties. 

The term “mixed bloods/* as used in treaties and 
statutes, has been held to include persons of half, 
or more or less than half, Indian blood, derived ei¬ 
ther from the father or from the mother.^^ Such 
a person frequently has been held to be an Indian 
within the meaning of a particular treaty or stat¬ 


ute,^® as a person of mixed blood who lives with 
the tribe,or who for many years has been en¬ 
rolled as a member of an Indian tribe, and recog¬ 
nized as such by the tribe and by the government.^^ 
In some states, however, persons of more white than 
Indian blood have been held to be whites under the 
laws of such states.^^ 

One whose father is an Indian and whose moth¬ 
er is the offspring of an Indian mother and a white 
father has been held to be an Indian regardless of 
whether such status is governed by that of the fa¬ 
ther or mother,^® as discussed supra subdivision b 
of this section. 

The words "a person of Indian descent’* apply 
to any person of mixed white and Indian blood.20 


IL FBESONAL BiaHTS AND DISABILniES 


the rights, privileges and immunities of white res¬ 
idents and citizens. 

The Indian’s rights as a citizen, acquired by rea¬ 
son of an allotment, are not impaired by the restric¬ 
tion of his power to alienate the land or its pro- 
ceeds.24 

Personal liheriy. An Indian is not, by reason of 
his tribal relations, deprived of personal liberty.25 
He cannot in time of peace be transported from 


§ 3. In General 

Emancipated Indians are entitled to all the rights, 
privileges, and immunities of white persons. 

Whatever rights Indians may be possessed of 
have been said to be regulated by treaty or stat- 
ute.2i 

Emancipated Indians, however ,22 or Indians who 
have been granted citizenship under conditions re¬ 
sulting in dieir emancipation ,22 are entitled to all 


la. U.S.—Vezlna v. U. S.. Minn., 245 
F. 411, 167 C.CJL 573—TJ. S. v. 
Sanders, C.C.Ark., 27 P.Cas.No.l6,- 
220, Hempst 483. 

31 C.J. p 480 note 6. 

TTUder Indiaa IsrW 
Under the law and customs of the 
Sioux and Iroquois Nations the off- 
sprinsT of mixed Indian and white 
marriages ta^e the race and nation¬ 
ality of the mother.—Waldron v. XJ. 
a, C.C.aD.. 143 P. 413—New York 
Indians v. U. S., 40 CtCL 448. 


ly of mixed blood residing on a res¬ 
ervation and claiming to be an In¬ 
dian is an Indian. 

Mont—State v, Phelps, 19 P.2d 819, 
93 Mont 277. 

N'.T.—^People ex rel. Schuyler v. Liv¬ 
ingstone, 205 N.Y.S. 888, 128 Mlsc. 
605. 

la U.S.—First Nat Bank of De¬ 
troit Mich. V. U. S., Minn,, 208 P. 
988, 126 C,C.A. 76, affirmed 34 S. 
Ct 846, 234 U.S. 245, 50 L.Ed. 1298. 
31 C.J. p 481 note 11. 


la S.C.—^Miller v. Dawson, 23 S.C 
L. 174. 

V^rro mother and Indian father 
Following the rule partus sequitur 
ventrem, applicable to the ofiCspring 
of slaves, the illegitimate child of 
a Choctaw Indian by a colored wo¬ 
man who was a slave must be re¬ 
garded as a negro and not an In¬ 
dian.—Alberty V. U. S., Ark., 16 S. 
Ct 864, 162 U.a 499, 40 L.Bd. 106L 
Son of negro father and Indian moth¬ 
er as not an Indian within crimi- 
nad-Btatdte see infra | 75. 
i . 

U. Wia^ipr-T^tate v. NlchoUs. 112 P. 
260; (a 142, Ann.Cas.l912B 

2088. 

31 C.J. p 481 note .t 
P resumptively a iMiMy^S|>p^ent- 


Statos dotennined tsihal law 
Whether a person of mixed blood 
is an Indian within the meaning of 
a treaty with an Indian tribe is to 
be determined by the laws and us¬ 
ages of the triba—^In re Sioux Mixed 
Blood, 20 Op.Atty.-Gen. 711. 

17, U.S,—U. S. v. Gardner, D.C.Wis., 
189 P. 690. 

31 CJ. p 481 note 13. 

18. Ohio.—^Lane v. Baker, 12 Ohio 
237—Jeffries v. Ankeny, 11 Ohio 
S72. 

18* N.Y,—^People ex reL Schuyler v. 
Livingstone, 205 N.Y.S. 888, 123 
Mlsc. 605. 

ao* Mich.—^People v. Gebhard, 116 
N.W. 54, 151 Mich. 192—Oampau v 
DeWitt 9 Mich. S8L 
81 CJ. p 481 note 12, 
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21. N.Y.—^Plummer v. Hubbard, 201 
N.Y.S. 747, 207 App.Div. 29, re- 
versing 190 N.Y.S. 283, 116 Misc. 
633—^Thurston v. Miller, 260 N.Y.S. 
728. 140 Misc. 47L 

22. Mont—State ex ret Williams v. 
Kemp, 78 P.2d 585, 106 Mont 444. 

23. U.S.—In re Heff, Kan., 25 S.Ct 
606, 197 U.S. 488, 49 LBd. 848—^U. 
S. ex reL Marks v. Brooks, D.C. 
Ind., 32 P.Supp. 422. 

Cal.—People v. Pratt 80 P.2d 87, 26 
Cal.App.2d 818. 

D.a—U. S. ex ret Besaw v. Work, 
6 P.2d 694, 65 App.D.C. 391. 

Mont—State v. Big Sheep, 248 P. 
1067, 75 Mont 219, 

Vaot that defendants.in aetion to 
quiet title were Indians did not ren¬ 
der them legally incompetent to take 
care of their affairs.—^Lulgl Marre 
Land & Cattle Co, v. Roses. 84 P.2d 
196, 139 Cal.App. 474. 

24. D.C.—^Hitchcock ▼, U. S., 22 
App.D.C. 276. 

Restrictions on alienation see infra 
S 54. 

26 . U.S.—U. S. V. Crook, C.C,Neb., 
26 P.Caa.No.14.891, 5 Dill. 463. 
Indians as slaves see the C.J.S. title 
Slaves § 3, also 68 C.J. p 747 note 
28 Ed], 
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one section of the country to another or confined 
to a reservation against his will.^® While keeping 
the peace and disobeying no law, he is not subject 
to arrest or imprisonment by anyone except at the 
peril of the offender.27 

Property rights. Indians living on a reservation, 
who go outside to work and earn a living, do not 
thereby lose any of their property or tribal rights.^S 

Among many Indian tribes the husband and wife 
obtained by marriage no rights in the property of 
each other.29 

Tribal property and rights therein are considered 
infra §§ 19, 28^1, while property of individual 
Indians is considered infra §§ 42-65. 

Habeas corpus. An Indian may, in a proper case, 
sue out a writ of habeas corpus in the federal 


courts^® to test a detention under state process.^^ 
Under some state statutes an Indian woman, a 
ward of the United States government, living on an 
Indian reservation, separated from her husband 
without being divorced, may maintain habeas corpus 
to obtain the custody of her minor child.^2 

§ 4. Citizenship 

By statutes Indians born In the United States are 
citizens. 

Indians, although bom in the United States, are 
not citizens thereof, unless naturalized, or made so 
by statute or treaty,^^ nor, in the absence of stat¬ 
ute, are they citizens of the state in which they 
live.3^ Under various federal and state statutes, 
however, citizenship was conferred on Indians gen¬ 
erally or on particular Indians specified therein,^^ 


20. U.S.— XJ. S. V. Crook, supra. 

27. Kan.—^Wiley v. Keokuk, 6 Kan. 
94. 

28. U.S.—U. S. V. Boylan, D.C.N.Y., 
256 F. 468, affirmed, C.C.A., 265 F. 
165. error dismissed 42 S.Ct. 113, 
267 U.S. 614, 66 L.Ed. 397. 

Tribal property and rights therein 
see Infra § 19. 

29. Ala.—^Wall v. Williamson, 8 Ala. 
48. 

SO C.J. p 606 note 40 [c]. 

Indian laws and customs generally 
see infra SS 13, 14. 

80. U.S.—U. S. V. Crook, C.C.Neb., 
25 F.Cas.No.14,891, 6 Dill. 463. 

31 C.J. p 481 note 32. 

81. Dlsoretionazy right 

When an Indian who is a ward of 
the nation is restrained of his lib¬ 
erty by state process, a discretion¬ 
ary right exists in a federal court, 
growing out of such relationship, to 
inquire into the cause of detention, 
and to discharge the Indian if the 
evidence warrants.—U. S. v. Wal- 
dow, D.C.N'.Y., 294 F. Ill, affirmed U. 
S. ex rel. Kennedy v. Tyler, 46 S.Ct. 
1, 269 U.S. 130, 70 L.Ed. 138. 

Bffeot of financial disability 
Inability of Indians, imprisoned 
for contempt in violation of order of 
state court, to bear financial expense 
of proceedings for their protection 
in state court, or to furnish bonds 
required, was held not to affect their 
right to relief in federal court by 
writ of habeas corpus.—U. S. ex reL 
Kennedy v. Tyler, N,Y., 46 S.Ct 1, 
269 U.S. 13, 70 L.Ed. 138, affirming, 
DC., U. S. V. Waldow, 294 F, 111. 

32. N.Y.—People ex rel. La Forte v. 
Rubin, 98 N.Y.S. 787. 

33. N.Y.—^Plummer v. Hubbard, 201 
N.Y.S. 747, 207 App.Div. *29, revers¬ 
ing 190 N.Y.S. 283, 116 Misc. 533— 
Thurston v. Miller, 260 N.Y.S. 728, 
140 Misc. 471. 

81 C.J. p 482 note 8*6. 


Aeason for rtile | 

As a general rule an Indian Is 
not a citizen of the United States by 
birth, because not born “subject to 
the jurisdiction thereof.'*—Elk v. 
Wilkins, Neb., S S.Ct 41, 112 U.S. 
94, 28 L.Ed. 643—31 C.J. p 482 note 
36. 

XttdlaA Is domestlo subject, not a 
citizen.—7 Op.Atty.-Gen. 746. 

Consent and cooperation of goverxu 
ment 

An Indian cannot make himself a 
citizen without the consent and co¬ 
operation of the government.—Elk 
V. Wilkins, Neb., 5 S.Ct. 41, 112 U.S. 
94, 28 L.Bd. 643—81 C.J. p 482 note 
38. 

Effect of citizenship in state 
Members of the Eastern Band of 
Cherokees in North Carolina are not 
citizens of the United States, al¬ 
though they are recognized as citi¬ 
zens of that state.—^U. S. v. Boyd, 
68 F. 577, reversed on other grounds 
83 F. 547, 27 C.C.A. 692, and distin¬ 
guishing Cherokee Indians v. U. S., 
6 S.Ct 718, 117 U.S, *288, 29 L.Ed. 
880. 

Effect of marriage to citizen 
It has been held that an Indian 
woman who marries a citizen of the 
United States, voluntarily takes up 
a residence apart from her tribe, and 
adopts the habits of civilized life, be¬ 
comes a citizen of the United States 
and of the state in whioh she re¬ 
sides.—Hatch V. Ferguson, C.C. 

Wash,, 57 F. 959, affirmed 66 F. 668, 
14 CC.A. 41. 

Citizenship of children of tribal In¬ 
dians see Citizens § 4. 

Right of Indian to naturalization see 
Aliens § 124. 

Status of child of Indian mother and 
citizen father see Citizens 6 8. 

34. N.Y.—^Plummer v. Hubbard, 201 
N.Y.S. 747, 207 App.Div. 29. re¬ 
versing 190 N.Y.S. 283, 116 Misc. 
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633—Thurston v. Miller, 260 N.Y. 
S. 728, 140 Misc. 471. 

31 C.J. .p 482 note 41. 

Xn North Carolina the Cherokee 
Indians were held to be citizens of 
the state and bound by its laws.— 
State V. McAlhaney, 17 S.E.2d 352, 
220 N.C. 387—31 C.J. p 482 note 4*2. 
Indian outside tribe 

Apart from any statute, however, 
it has been held that an Indian born 
in the United States, of a tribe 
which has ceased to maintain its 
tribal Integrity, and who is subject 
to the laws of the state in which he 
lives, is a citizen.—Piper v. Big Pine 
School Dist of Inyo County, 226 P. 
926, 930, 193 Cal. 664, citing Corpus 
Juris—31 C.J, p 482 note 37. 

3S. Cal.—People v. Pratt, 80 P.2d 
87, 26 Cal.App.2d 618. 

D.C—Work V. U. S. ex rel. Gouin, 
18 F.2d 820, 57 App.D.C. 170—U. 
S. ex reL Besaw v. Work, 6 P.3d 
694, 55 APP.D.C. 391. 

31 C.J. p 48'2 note 49. 

Indian obtaining allotment and pat¬ 
ent 

U.S.—^U. S. ex rel. Marks v. Brooks, 
D.C.Ind., 32 F.Supp. 422. 

Or.—Red Hawk v. Joines, 278 P. 672, 
129 Or. 620. 

31 C.J. p 482 note 49 [a]. 

In Oklahoma members of the In¬ 
dian tribes became citizens of the 
United States and of the state on its 
admission as a state. 

U.S.—Fulsom V. Quaker Oil & Gas 
Co., D.aOkl, 28 F.2d 898, affirmed, 
C.C.A, 86 F.2d 84. 

Okl.—Palmer v. Cully. 153 P. T54, 62 
Okl 454, Ann.Cas.l918E '87<6. 

In New Mexico 

(1) The pueblo or village Indians 
of New Mexico were, it has been 
held, citizens of Mexico and became 
citizens of the United States by the 
treaty of Gaudalupe Hidalgo.—^Ter¬ 
ritory v. Delinquent Tax List, 76 P. 
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and under the Citizenship Act of 1924, 8 U.S.C.A. 
§ 3, and the later Nationality Act of 1940, 8 U.S. 
CA. § 601, all Indians born in the United States 
are now considered nationals and citizens of the 
United States.^® An Indian who has become a 
citizen of the United States is also a citizen of the 
state in which he resides.^^ 

Effect of citizenship. Citizenship conferred on 
Indians under statute does not of itself dissolve or 
terminate an existing tribal relation or affiliation, 
nor does it operate to withdraw them from the 
supervision, control, and protection of the govern¬ 
ment as respects both themselves and their proper¬ 
ty,®^ as discussed infra §§ 20, 70, 72. 


In Mexico Indians have been recognized as citi¬ 
zens.^® 

§ 5. Right of Suffrage 

Indians who are citizens of the United States are 
entitled to vote in the state in which they reside If 
otherwise qualified under its laws. 

As Stated in Elections § 18, citizenship is usually, 
although not necessarily, a prerequisite to the right 
to vote. Hence, before citizenship was conferred 
on the Indians, they were generally without the 
right to vote^i except in states conferring such 
right by statute."*® However, an Indian who has be¬ 
come a citizen of the United States becomes a 


307, 12 N.M. 139—U. S. v. L.uccero, 
1 N.M. 422. 

(2) That this is so has been ques¬ 
tioned in a case of the highest au¬ 
thority.—U. S. V. Sandoval, X.M., 34 
S.Ct. 1, 231 U.S. 28, 58 L.Ed. 107, 
reversing, D.C., 198 P. 539. 

(3) In a late case it was held that 
the election given Mexican residents 
of conquered territory to remove 
with their possessions to Mexico or 
remain in New Mexico, either as 
Mexican citizens or to become citi¬ 
zens of United States at proper 
time, did not embrace Indians.—^Ten- 
orio V. Tenorio, 98 P.2d 838. 44 N.M. 

86 . U.S.—^Ex parte Green, C.C.A., 
123 F.3d 862, certiorari denied 
Green v. McLaren, 62 S.Ct. 1035, 
316 U.S. 668, 86 LEd. 1744—Samp¬ 
son V. Brennan, B.C.Wash,, 39 F. 
Supp. 74—Totus V. U. S., D.C 
Wash., 39 P.Supp. 7. 

Mont.—^State ex rel. Williams v. 
Kemp, 78 P.2d 585, 106 Mont. 444 
—State V. Big Sheep, 243 P. 1067. 
75 Mont 219. 

Pnzposa of act 

The congressional purpose of 1940 
statute providing that a person bom 
in the United States to a member of 
an Indian, Eskimo, Aleutian, or oth¬ 
er aboriginal tribe is a national and 
citizen of the United States at birth, 
was to make clear that bom citizens 
of the United States include persons 
horn after passage of statute enact¬ 
ed in 1924 stating that all nonciti¬ 
zen Indians born within the terri¬ 
torial limits of the United States 
are declared to be citizens of the 
United States.—Totus v. U. S., D.C. 
Wash., 39 F.Supp. 7. 

Oonstilationallty of statute 

0.) The Citizenship Act of 1924. 8 
XI.S.C.A, 4 3, and Nationality Act of 
1H0, 8 U.S.C.A. 4 601, conferring cit¬ 
izenship on Indians, are not uncon¬ 
stitutional as to Six Ifations of In¬ 
dians, notwi^standing, relation of 
Bix Nat^oqs, to Uie Umte^ States 
may have h^m that oif 'an independ¬ 


ent nation by virtue of treaties be¬ 
tween the signatories and that such 
acts may have been at variance with 
treaty status of the Six Nations.— 
Ex parte Green, O.C.A., 123 P.2d 862, 
certiorari denied Green v. McLaren, 
62 S.Ct. 1035, 316 U.S. 668, 86 L.Bd. 
1744. 

(2) Validity, construction, and ef¬ 
fect of treaties see infra 4 
ConstznctioiL 

The Citizenship Act of 1924, 8 U. 
S.C.A. S 3, and Nationality Act of 
1940, 8 U.S.C.A. § ‘601, conferring 
citizenship on Indians, should be 
construed most favorably to mem¬ 
ber of Six Nations of Indians, in 
light of history of dealings between 
United States and Six Nations.—^Ex 
parte Green, supra. 

37. U.S.—U. S. V. Hester, C.C.A. 
Okl., 137 P,2d 145—Deere v- State 
of New York, D.aN.Y., 22 F.2d 
851, affirmed, C.C.A., Deere v. St. 
Lawrence Hiver Power Co., 32 F. 
2d 550. 

38. U.S.—Halbert v. U. S., Wash., 
51 S.Ct. 615, 288 U.S. 763, 75 L.Bd. 
1389, reversing, C.C,A., U. S. v. 
Halbert, -88 P.2d 795, U. S. v. Pro- 
voe, 38 P.2d 799, U. S. v. Walkow-1 
sky, 38 F.2d 805, U. S. v. Bolfson, 
88 F.2d 806, certiorari granted 
Halbert v. U. S., 51 S.Ct 23, 282 
U. S. 818, 75 LuEd. 731—U. S. v. I 
Dewey County, S. D., D.C.S.D., 14 
F.2d 784, affirmed, C.C.A., Dewey 
County, S. D. v. U. S., 26 F.2d 434, 
certiorari denied 49 S.Ct 94, 278 
U. S. 649, 73 L.Ed. 561—U. S. v. 
City of Salamanca, D.C.N.Y., 27 F. 
Supp. 541. 

D.C.—Work V. U. S. ex reL Gouln, 18 
F.2d 820, 57 App.D.C. 170. 

31 C.J. p 482 note 49 [a] (3). 

39. U.S.—^Board of Corners of Creek 
County v. Seber, Okl., 63 S.Ct 920, 
318 U.S. 705, 87 L.Bd. 1094, af¬ 
firming, C.C.A., 130 F.2d 663, modi¬ 
fying, D.C., Seber v. Board of 
Com'rs of Creek County, 38 P. 
Supp. 731, certiorari granted 63 S. 
Ct 440, 317 U.S. 622, 87 L.Bd. 604, 
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and rehearing denied 63 S.Ct. 1162, 
319 U.S. 782. 87 L.Ed. 1726—U. S. 
V. Wright. C.CA.N.C.. 53 F.2d 300, 
certiorari denied Wright v. U. S., 
62 S.Ct 812, 285 U.S. 539, 76 L.Ed. 
932—U. S. V. Dewey County, S. 
D., D.C.S.D.. 14 F.2d 784, affirmed, 
C.C.A., Dewey County, S. D. v. U. 
S., 26 F.2d 434, certiorari denied 49 
S.Ct 94, 278 U.S. 649, 73 L.Bd. 661 
—U. S. V. Boylan, C.C.A.N.Y.. 265 
P. 165. affirming, D.C., 266 P. 468, 
and error dismissed 42 S.Ct 113, 
267 U.S. 614, 66 L.EcL 397. 

31 C.J. p 482 note 60, p 493 note 22, 
p 530 note 43. 

Indians as wards see infra § 20. 

40. U.S.—U. S. V. Ritchie, Cal., 17 
How. 525, 15 L.Ed. 236—^Hayt v. 
U. S. 38 CtCl. 466. 

41. U.S.—Elk V. Wilkins, Neb., 5 S. 
Ct 41, 112 U.S. 94, 28 L.Ed. 643. 

31 C.J. p 483 note 53. 

Bight restricted to whites 
An Indian is not entitled to the 
elective franchise, under laws re¬ 
stricting such privilege to white per¬ 
sons.—State V. York Dlst Election 
Managers, 17 S.C.L. 215. 

42. U.S.—U. S. V. Oshorn, D.COr., 
2 F. 58, 6 Sawy. 406. 

'31 C.J. p 483 note 56. 

Persons of Xndlan descent 

(1) Under a constitutional provi¬ 
sion that **every civilized male in- 
habltazit of Indian descent, a native 
of the United States and not a mem¬ 
ber of any tribe shall be an elector 
and entitled to vote,” a person hav¬ 
ing one-eighth Indian blood, one- 
fourth, or three-eighths African, and 
the rest white, is not entitled to 
vote.—Walker v. Brockway, l Mich. 
N.P. 57, 58. 

(•2) In North Dakota and Wiscon¬ 
sin civilized persons of Indian de¬ 
scent, not members of any tribe, are 
entitled to vote if possessed of other 
requisite qualifications. 

N.D.—Swift V. Leach, 178 N.W. 487, 
45 N.D. 487. 

Wis.—Hilgers v. Qulnney, 6 N.W. 17, 
61 Wia 62. 
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voter within the state where he resides, if he is 
otherwise qualified, according to its laws.** 

§ 6. Eligibility as Witnesses or Jurors, or for 
Other Public Service 

In the absence of statutory provision to the contrary! 
an Indian not laboring under generally disqualifying dis¬ 
abilities ordinarily Is competent as a witness. 

In the absence of statutory provision to the con¬ 
trary, Indians not laboring under generally disqual¬ 
ifying disabilities, as discussed in the CJ.S. title 
Witnesses §§ 49-314, also 70 CJ. p 82 note 93-p 
472 note 8, generally are held competent as wit- 
nesses,^^ and the credibility of their testimony is 
to be tested by the same rules as apply to witness¬ 
es of the white race.^^ Under some statutes, how¬ 


ever, they are altogether incompetent,^® or they are 
incompetent in particular cases,^^ as where while 
persons are parties.^® 

Indians belonging to the Five Civilized Tribes, 
not citizens of the United States, were held, when 
otherwise qualified, competent g^rand jurors in the 
federal courts of the Indian Territory.^® 

§ 7. Validity of Contracts 

Contracts of an Indian not prohibited by law and 
conforming to the requirements of any applicable statute 
are valid and enforceable. 

Contracts entered into by Indians which are not 
prohibited by, or in violation of, any statute, are 
valid and enforceable,®® if, it has been said, they 


mdianji livlxLgr under certain, condi¬ 
tions 

Minn.—Opsalil v. Jolinson, 163 N.W. 
988, 138 Minn. 42. 

43. U.S.—Farrell v. U. S., S.D., 110 
F. 942, 49 C.C.A. 183. 

31 C.J. p 483 note 54. 

Indian ‘^nnder gnardianslilp” 

Indians residing on reservatiqn, 
made subject to laws of United 
States and their own customs, and 
exempt from state criminal law, 
have been held ‘‘persons under 
guardianship’* to whom franchise is 
denied by state constitution, even 
though citizenship has been con¬ 
ferred on such Indians.-^Porter v. 
Hall, 271 P. 411, 34 Arlz. 308. 

44. Ariz.—Fernandez v. State, 144 
P. 640, 1-6 Ariz. 269, 

31 C.J. p 483 note 60. 

4 & U.S.—Shelp V, U, S., Alaska, i81 
F. 694, 26 C.O.A. 670. 

46b Ind.—^Harris v. Doe, 4 Blackf. 
•369. 

Indians within statutory designation 
Under some statutes Indians “who 
appear Incapable of receiving just 
impressions of the facts respecting 
which they are examined, or of re¬ 
lating them intelligently and truly” 
are incompetent—^Pumphrey v. 
State, 122 N.W. lO, 20, 84 Neb. 

23 L.R.A-,N.S., 1023, 18 Ann.Cas. 979. 
Japanese not included 
Under a statute providing that all 
persons of sufficient capacity to un¬ 
derstand the obligations of an oath 
are competent witnesses, with the 
exception of Indians and negroes, 
who appear incapable of receiving 
Just Impressions, etc., “Indian** does 
not Include the Japanese.—^Pumph- 
rey v. State, supra. 

47. **Indlan” as inclnding *^ongo- 
lian” 

The term “Indian** in a statute 
making, Indies incompetent to act 
as witnesses ih specified cases, has 
been held to Include a Mongolian or 


a Chinese.—Speer v. See Tup Co., 
1*3 Cal. 73—People v. Hall, 4 Cal. 399. 

48. Ala—Carroll v. Pathkiller, 3 
Port 279. 

31 C.J. p 483 note $3. 

49. Ind.T.—Carter v. U. S., 37 S.W. 
204, 1 Ind.T. 34*2. 

50. U.S.—U. S. V. Jackson, D.C.Cal., 
27 P.2d 751. 

N.T.—^Plummer v. Hubbard, 201 N.T. 
S. 747, 207 App.Dlv. 29, reversing 
190 N.T.S. 283, 116 Misc. 5-33. 

31 CJ. p 483 note 66. 

Public policy as factor 
Under Act Congr. May 27, 1908, 
contract by minor Creek Indian fe¬ 
male allottee, employing attorney to 
appear in probate court to assist 
her and her guardian in sale of al¬ 
lotted estate, unsanctioned and un¬ 
authorized by the probate court, is 
void as against public policy.— 
O’Conner v. Johnson, 229 P. 146, 107 
Okl. 5. 

Oonsidexation 

Promise of Indians to refrain from 
prosecuting protest to department of 
the interior concerning assigrnment 
of mineral lease on allotment owned 
by Indians was sufficient considera¬ 
tion for notes given to Indians.— 
Cole V. Ulrey, 90 P.2d 430, 185 Okl. 
90. 

Defenses 

In actions on notes given in con¬ 
sideration for Indians* forbearance 
to protest to department of the in¬ 
terior the assignment of mining 
lease, makers of notes were in no 
position to contend that original 
lease could not be changed by Indi¬ 
ans either with or without consent 
of secretary of the interior in ab¬ 
sence of consent thereto by original 
lessee, where Indians required as a 
condition precedent that makers ob¬ 
tain absolute and unconditional re¬ 
lease of all claims of original les¬ 
see, since courts will not permit one 
to take advantage of his own wrong, 
•^ole V. Ulrey, supra. 
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AS affected by tribal rSlatioiL 
Where an Indian, who for nine 
years had abandoned his tribe, in¬ 
curred a valid contract liability, he 
could not escape liability thereon by 
returning to the reservation and re¬ 
suming his tribal relationship, un¬ 
der statute making contracts of In¬ 
dians on reservations unenforceable 
against them.—Plummer v. Hubbard, 
201 N.T.S. 747, 207 App.Div. '29, re¬ 
versing 190 N.T.S. 283, 116 Misc. 533. 

Osage Indians 

(1) By Act Congr. Febr. 27, 1925, 
§ 3, 43 U.S.St. at D. p 1011, 25 U.S. 
C.A. § 331 note, congress provided 
that “no contract for debt hereafter 
made with a member of the Osage 
Tribe of Indians not having a certifi¬ 
cate of competency, shall have any 
validity, unless approved by the Sec¬ 
retary of the Interior.** The consti¬ 
tutionality of this statute has been 
upheld, congress having the power 
to prescribe conditions under which 
a member of the Osage Indian Tribe, 
not having a certificate of compe¬ 
tency, may become indebted. 

U.S.—^sage County Motor Co. v. U. 
S., C.C.A.Okl., 3'3 P.2d 21, certiorari 
denied 60 S.Ct 31, 280 U.S. 677, 74 
KEd. 628. 

Okl.—Williams v. Taylor, 121 P.2d 
1004, 190 Okl 183—Grieves v. 

Mickels, 42 P.>2d 526, 171 Okl. 230 
—^Dial V. Kirkpatrick, •SI P.2d. 591, 
168 Okl. 21, 95 AX.R. 126S—Osage 
County Motor Co. v. Pappin, 281 P. 
217, 139 Okl. 23—Pasley v. Union 
Nat. Bank of BartlesvUle, 278 P. 
621. 137 OkL 171. 

(2) “Contract for debt” within 
this statute is contract having for 
its purpose creation of debt, and 
may result in debt itself and also in¬ 
struments evidencing debt ,and se¬ 
curing its enforcement, such as 
notes and mortgages.—Grieves v, 
Mickels, supra 

(3) The statute has been held to 
make no exception so as to exclude 
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§ 7 

conform to the law of the state where made,5i 
Ganversely, contracts entered into by an Indian in 
violation of statute are, as a general rule, invalid 

and unenforceable.^^ 

The contracts of an Indian with respect to prop¬ 
erty not on an Indian reser\"ation are subject to 
the same rules as the contracts of others who are 
not sui juris.^® 

Married woman. Among many Indian tribes no 
contractual disability attadied to the wife by rea¬ 
son of her marriage.5* 

§ 8. Actions by or against Indians 

a. Right of Indian to sue 


b. Right of action against Indians 

c. Proceedings 

a. Eight of Indian to Sue 

Indians generally may sue In the federal and state 
courts on causes of action otherwise within the jurisdic¬ 
tion of the particular court. 

While it has been said that a tribal Indian can¬ 
not maintain an action in the federal courts on the 
ground of diversity of citizenship,55 he has al¬ 
ways been recognized by such courts as a proper 
suitor in cases coming within the federal juris¬ 
diction by reason of the question involved,par¬ 
ticularly when a statute has specifically authorized 
him to sue in such courts.®^ Since Indians bom 


from its operation debts for neces¬ 
sities furnished such Indian.— 
liams V. Taylor, 121 P.2d 1004, 190 
Okl. 183. 

(4) For the same reason the stat¬ 
ute was held not limited to con¬ 
tracts affectinsT property coming to 
such Indians by reason of member¬ 
ship in the tribe.—Osage County Mo¬ 
tor Co. V. Pappin, supra—^Pasley v. 
Union Nat Bank of Bartlesville, su¬ 
pra. 

(5) Thereunder contracts executed 
by an Osage Indian having no cer¬ 
tificate of competency, without ap¬ 
proval of the secretary of the in¬ 
terior are not enforceable and are 
properly canceled. 

U.S.—Osage County Motor Co. v. TT. 

S.. C.C.A.Oki.. 33 P.2d *21, certiorari 

denied 50 S.Ct 31, 280 U.S, 677, 74 

UBd. 628. 

Okl.—Grieves v, Mlckels, -42 P.2d 526, 

171 Okl. 230—Dial v. Kirkpatrick, 

31 P.2d 168 OkL 21, 95 A.XlR. 

1268. 

(6) The invalidity of a note and 
mortgage executed in violation of 
the statute is not affected by the 
fact that the white wife of the In¬ 
dian also signed the note and mort¬ 
gage, where, after the date thereof, 
the member and his wife were di¬ 
vorced, leaving the entire fee-simple 
title in the Indian.—Grieves v. Mick- 
els, supra, 

(7) It has been held that congress 
may revoke certificates of competen¬ 
cy that have been issued.—^Taylor v. 
Tayrien, C.C.A.OkL, 51 F.2d 884, cer¬ 
tiorari denied 52 S.Ct 127, *284 U.S. 
$72, 76 l..Ed. &69. 

^ (8> The legality of transactions of 
an Osage Indian prior to the revoca¬ 
tion of his certificate of competency 
Is a ihatfer fdr judicial determina- 
tfonl— V. Stends, C.C.A.Okl., 94 
lF2d ^ 

(9f> A ^fidueiarr rdlaiion exists be¬ 
tween an Osage Indian' and one a.ct- 
Sng' forr' at ^oonttract in 

eheidchigJaad adJnstiqg-UB aeoouiits, 


f making advances to him, and paying 
I his bills.—^U. S. V. Sands, supra. 

I (10) Such a representative is re- 
: quired to act with the utmost good 
faith, openness, and fairness in sell¬ 
ing land to the Indian and talcing 
notes and a mortgage for part of the 
price, but the transaction is not for¬ 
bidden by law.—U. S. V. Sands, su¬ 
pra. 

(11) Such a transaction is prima 
facie voidable, and the burden is on 
the vendor to show the absence of 
undue influence or fraud.—^U. S. v. 

^ Sands, supra. 

j <12) The statute was held not to 
! prevent payment by one comaker 
I with the other's consent on a note 
I executed prior to the statute from 
tolling the statute of limitations as 
to the other comaker who was an in¬ 
competent Osage allottee, since no 
new debt was created in making 
payment.—Smith v, American Nat. 
Bank of Pawhuska, 72 P.2d 808, 181 
OkL 195. 

Serfetlsmeiit of cause of aotlon by 
restricted Indian may be made, if re¬ 
strictions are properly removed.— 
Amos V. Johnston, 19 P.2d 344, 162 
OkL 115. 

Contracts: 

Of tribes generally see infra S 18. 

With respect to lands see infra § 
*53 et seq. 

Restrictions on alienation of land 

see infra 9 54. 

51. U.S.—U. S. V. Jackson, D.C.CaL, 

27 F.2d 751. 

Fxoof by witnesses 

(1) In Alabama, under Dig. p 268, 
in case of contracts between Indi¬ 
ans, as well as between an Indian 
and a white man, the consideration 
must be proved by two credible wit¬ 
nesses.—Pack V. Pack, 9 Port 297. 

(2) In North Carolina, under Rev. 
Code c 50 § 16, contracts with Cher¬ 
okee Indians, for an amount equal to 
ten dollars or more, including con¬ 
tracts between two Indians, must be 
in writing, with two subscribing wit- 
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I nesses, but the probate for registra¬ 
tion need not be by both.—Colvord 
V. Monroe, 63 N.C. 288—^Lovingood v. 
Smith, 52 N.a 601. 

52. Okl.—^Whitney v. Schwabacher, 
298 P. 879, 148 OkL 303. 

53. Ariz.—Begay v. Sawtelle, 88 P. 
2d 999, 1001, 53 Ariz. 304, citing 
Corpus yorls. 

54. Ala.—Wall V. Williamson, 8 Ala. 
48. 

30 C.J. p 506 note 40 [c]. 

55. Or.—^Red Hawk v- Joines, 278 
P. 572, 129 Or. 620. 

31 G.J. p 483 note 69. 

As. liiifliaa wosoas. who uaxxlss a 
oltizwB. Of a state of the United 
States and who resides apart from 
her tribe becomes a citizen of the 
state where she resides, and may 
maintain an action in the federal 
courts against citizens of other 
states.—^Hatch v. Ferguson, C.C. 
Wash., 57 F. 959, affirmed 63 F. 668, 
14 CGA. 41. 

Right of Indian to remove cause 
against him from state court to 
federal court on ground of diverse 
citizenship see the C.J.S. title Re¬ 
moval of Causes S 115, slso 31 O. 
J. p 483 note 70. 

What constitutes citizenship neces¬ 
sary for Jurisdiction of federal 
courts see Federal Courts S 56. 

66. U.S.—-Elk V. Wilkins, Neb., 6 S. 
Ct 41, 112 U.S. 94. 20 L.Ed. 648. 

31 C.J. p 483 note 71. 

Jurisdiction of federal courts of ac¬ 
tions involving Indians see infra 
5 86 . 

Xotepual affalzu of I n d l i M 

In the absence of congressional 
legislation neither individual Indians 
nor the tribe can come into the fed¬ 
eral courts and litigate their contro¬ 
versies with other Indians with rela¬ 
tion to property rights held by them 
in severalty or ’as tenants In com¬ 
mon. — ^U. S. V. Seneca Nation of New 
York Indians, D.C.N.T., 274 F. 946. 

67. U.S.—Southern Kansas R. Co. v. 
Briscoe, Ark,, 12 S.Ct .5S8, 144 U. ^ 
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in the United States have been made citizens, as 
discussed supra § 4, an Indian may, as may any oth¬ 
er citizen, maintain and prosecute an action in the 
federal courts,®* if the action would otherwise be 
maintainable in such courts.®* 

As a general rule, sometimes by reason of ex¬ 
press statute, an Indian may sue in a state or ter¬ 
ritorial court the same as all other persons, irre¬ 
spective of race or color,®* at least with respect to 
any matter over which congress has not expressly 
retained jurisdiction in the United States,®^ partic¬ 
ularly if the Indian is a citizen.®* If the right of 
an Indian to sue in a state court is conferred by 
statute, an action brought thereunder must satisfy 
its terms and conditions.®* 

Civil jurisdiction of the federal and state courts 
over Indian matters is considered infra §§ 85-87, 
suits on behalf of Indians are considered infra § 


§ 8 

21, and actions by Indian tribes are considered in¬ 
fra § 17. 

Actions maintainable by Indians, Actions which 
have been held maintainable by Indians include such 
actions as ejectment,®^ replevin,®® an action for the 
diversion of water on the public domain,®® an ac¬ 
tion for breach of contract,®"^ an action to redress 
any wrong committed outside the limits of his reser¬ 
vation against his person or property,®* or an ac¬ 
tion to recover an allotment of land unlawfully de¬ 
nied him, as discussed infra § 52. 

He cannot sue to enforce the operation of a trea¬ 
ty,®* or to compel a public representative or agent 
of an Indian nation to pay the debts of his na¬ 
tion,*^* but, as discussed infra § 17, he may sue for 
the recovery of land belonging to the tribe, where 
the chief fails to act. 

An individual Indian having no title or posses- 
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S. 133, 36 L.Ed. 377, affirming, aC., 
40 F. 273. 

31 C.J. p 483 note 72. 

58. ' <*SliLoe tlie enactmoxt of tbe Act 

. . . making citizens of all In¬ 

dians, there would seem to be little 
doubt that an Indian citizen may 
maintain an action in the federal 
courts.**—^Deere v. State of New 
York, D.CN.Y., 22 F.2d 851, 863, af¬ 
firmed, C.C,A„ Deere v. St Lawrence 
River Power Co., 32 F.2d 550. 

Enforcement of rights under Con¬ 
stitution, laws, or treaties of XTnited 
States. 

TJ.S.—McCauley v. Makah Indian 
Tribe, C.C.A.Wash., 128 F.2d 867, 
reversing, D.C., Makah Indian 
Tribe v. McCauley, 39 F.Supp. lo— 
Sampson v. Brennan, D.C.Wash., 
39 F.Supp. 74. 

Bmployment of counsel 
Indian plaintiffs may, as may oth¬ 
er citizens of the United States, em¬ 
ploy counsel of their own choice to 
prosecute actions in their behalf.— 
Sampson v. Brennan, supra. 

59. Reason for mle 

The fact ^that one is an Indian 
does not of itself give him the right 
to sue in the federal courts, an In¬ 
dian having no greater rights to 
bring an action therein than any 
other litigant.—Deere v. St. Law¬ 
rence River Power Co., C,C.A.N.Y., 

32 F.2d 650, affirming, D.C., Deere v. 
State of New York, 22 F.2d 851— 
Snyder v. Fancher, D.C.N.Y., 7 F. 
Supp. 697. 

Right of Indian to sue in behalf of 
his tribe see infra $ 17. 

6 (X U.S.—^Mars v. McDougal, C.C.A. 
Okl., 40 F.'2d 247, certiorari denied 
61 S.Ct 28, 282 U.S. 860, 76 L.Bd. 
763—Fulsom V. Quaker Oil & Gas 
Go., C.C.A.Okl., 35 F.2d 84, affirm¬ 
ing, D.a, 28. F.2d 398. 


N.M.—Trujillo V. Prince, 78 P.2d 145, 
42 N.M. 337. 

N.Y.—Sutton V. Duntley, 199 N.Y.S. 

588, 205 App.Div. 660. 

Or.—Red Hawk v. Joines, 278 P. 672, 
129 Or. 620. 

31 C.J. p 483 note 74. 

Dismissal of action, as res Judicata 
Dismissal of action by an Indian 
pursuant to a valid settlement of 
the cause of action by the parties is 
a dismissal on the merits barring a 
second action by the Indian on the 
same cause.—Amos v. Johnston, 19 
P.2d 344, 162 Okl. 115. 

61. Or.—Red Hawk v. Joines, 278 
P. 672, 129 Or. 620. 

GO. Or.—Red Hawk v. Joines, supra. 
Bights under treaties and acts of 
congress 

An Indian who is a citizen of the 
United States and of the state 
wherein he lives may sue in the 
courts of the state for an adjudica¬ 
tion of his rights under treaties and 
acts of congress relating to his land. 
—Brown v. Anderson, 160 P. 724, 61 
Okl. 136. 

63. **The In dia ns . . . gener¬ 

ally speaking, are possessed of only 
such rights to appear and litigate in 
courts of justice as are conferred 
upon them by statute.**—Terrance v. 
Gray, 151 N.Y.S. 136, 137, 165 App. 
Div. 636. 

Actions not tziabls In Indian conrt 

(1) Under the New York statute 
*‘any demand or right of action, ju¬ 
risdiction of which is not conferred 
upon a peacemakers' court, may be 
prosecuted and enforced in any court 
of the state, the same as if all the 
parties thereto were citizens.*’—^Ter¬ 
rance V. Gray, 151 N.Y.S. 136, 166 
App.Div. 636. 

(2) Thereunder Tuscarora Indians 
may sue in ejectment in state court, 
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notwithstanding tribal council at¬ 
tempted to adjudicate defendant’s 
claim to land, since Tuscaroras have 
no peacemaker's court.—^Mt. Pleas¬ 
ant v. Gansworth. 271 N.Y.S. 78, 160 
Misc. 584, affirmed 273 N.Y.S. 443, 
242 App.Div. 676. 

(8) An Indian bringing an action, 
under this statute, in the supreme 
court must show by affirmative alle¬ 
gations that the peacemakers* court 
has no jurisdiction.—^Mulkins v. 
Snow, 175 N.Y.S. 41, 106 Misc. 656, 
affirmed 178 N.Y.S. 905, 189 App.Div. 
923. 

6 A Mont.—Smith v. Northern Pac. 

R Co., 186 P. 684, 57 Mont 14. 

31 C.J. p 484 note 75. 

65. Or.—Red Hawk v. Joines, 278 P. 
57*2, 129 Or. 620. 

66 . Nev.—Lobdell v. Hall, ’ Nev. 
507. 

67. N.Y.—Sutton v. Duntley, 199 N. 
Y.S. 588, 205 App.Div. 660. 

66 . U.S.—Y-ta-tah-wah v. Rebock, 
Caiowa, 106 F. 267. 

•SI C.J. p 484 note 77, 

Cause of notion as property 

The cause of action which an In¬ 
dian acquires when a tort is com¬ 
mitted against him is property 
which he may acquire, particularly if 
the tort is committed outside of an 
Indian reservation by one of the 
state’s citizens who is not an In¬ 
dian.—Trujillo V. Prince, 78 P.2d 145, 
42 N.M. 337. 

Action for tort resulting in death 
survives.—^Trujillo v. Prince, 78 P. 
2d 145, 42 N.M. 337. 

Right of Indian as personal repre¬ 
sentative to maintain death action 
s4e Death S 68. 

69. N.Y.—Cayuga Indians v. State, 
1 NE3. 770, 99 N.Y. 236. 

70. U.S.—^Parks v. Ross, D.C., 11 
How. 362, 13 L.Bd. 730. 
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sory right to certain property may not maintain an 
action for a trespass thereon^^ 

A citizen of an Indian nation, who has become 
a citizen of the United States, has the right, after 
attaining his majority, to sue in ejectment to re¬ 
cover allotted lands conveyed by him while he was 
a minor, notwithstanding the right of the United 
States to sue to recover lands in cases where the 

Indians are still subject to restrictions.^^ 

Assignment of right of actioyu An Indian may 
assign his right of action to a white manJ^ 

b. Bight of Action against Indians 

In the absence of prohibitory statute Indians may 
be sued in contract and in tort. 

It has been said that a white man cannot sue 
an Indian in the federal courts on the grounds of 
diversity of citizenship.74 However, an Indian 
may be sued in the state courts in any matter over 
which the United States has not expressly re¬ 
tained jurisdiction.^® Where not prohibited by 
statute,Indians may be sued on contracts^^ or in 
tort.78 

It has been said that the courts are open to In¬ 
dian taxpayers to make any defenses which are 
open to other taxpayers similarly situatedJ^ 

c. Proceedings 

(1) Parties and process 


(2) Limitations and laches 

(3) Pleadings, proof, and trial 

(4) Judgment and costs 

(1) Parties and Process 

The rights of persons not made parties to actions by 
or against Indians will not be determined therein. 

In actions by or against Indians the rights of 
persons not made parties to such actions will not 
be determined therein.^® 

Heirs at law of a deceased Indian have been held 
to be proper parties to an action to recover an in¬ 
terest in land attempted to be devised by a void 
will. SI 

In a suit by an Indian to enjoin enforcement of 
regulations of the secretary of the interior by sub¬ 
ordinates as in excess of his power to make such 
regulation, the secretary of the interior is not a 
necessary party.S^ However, the rights of the sec¬ 
retary of the interior to the control and adminis¬ 
tration of trust property of an incompetent Indian 
cannot be challenged in an action to which neither 
the secretary nor the United States is a party.S3 

(2) Limitations and Laches 

Limitations or laches may operate to bar the plalm of 
an Indian, general statutes frequently being applicable 
except where special statutes have been enacted. 

It has been held that a statute of limitations may 
operate as a bar to the claim of an Indian, where 


71- Alaska.—^U. S. v. Lynch, 7 Alas¬ 
ka 568. 

72. U.S.—McDaniel y. Holland, OkL, 
230 P. 945, 145 C,C.A. 139. 

72. Tex.—Missouri Paa R. Co. v. 
Cullers, 17 S.W. 10, 81 Tex. 382, 13 
L.R.A 542. 

74L Or.—^Red Hawk v. Jolnes, 278 
P. 572, 129 Or. 620. 

75w Or.—^Red Hawk v. Jolnes, supra. 
78L N’.Y.—Plummer v. Hubbard, 201 
N.T.S. 747, 207 App.Div. 29, revers¬ 
ing 190 N.T.S. 2S3, 116 Misc. 532. 

31 C.J. p 484 note 93. 

Tndlan living on xeservaUozi 

Indian L § 2, providing that an 
Indian shall be liable on his con¬ 
tract, and may hold and convey real 
property, and, on becoming a free¬ 
holder be subject to taxes but that 
no person shall sue, on contract, any 
Indian, pf the Seneca or other enu¬ 
merated tribes or any of their In¬ 
dian friends residing with them on 
their reservation. In view of Indian 
L. 55 3, 4, 5, and $ 46, as amended 
by 'Ik 1015 c 560, gives an Indian 
bis choice of staying on the reserva¬ 
tion and living ;wJUh his tribe under 
tribal law and b4in£^ exempt from 
suit hhd free ft'om taxation, or of 
separating hbnMf ^ froni his tribe. 


buying lands, and paying tcuces, en¬ 
gaging in business, making con¬ 
tracts, and incurring legal liability 
under them.—^Plummer v. Hubbard, 
201 N.Y.S. 747, 207 App.Div. 29, re¬ 
versing 190 N.Y.S. 283, 116 Misc. 533. 
Actions against tribes see infra § 
17. 

77. Wis.—Stacy v. LaBelle, To N.W. 
60, 99 Wis. 520, 67 Am.S.R: 879, 
41 L.R.A 419. 

31 C.J. p 484 note 94. 

7a N.Y.—Bates v. Printup, 64 N.Y. 
S. 561, 31 Misc. 17. 

79. NT.M.—Trujillo v. Prince, 78 P. 
2d 145, 42 N.M. 337. 

8 (X Sajunction proceedings 
A Chippewa Indian cannot have 
the secretary of the interior re¬ 
strained firom making contracts for 
education of Indians, to be paid for 
from a trust fund derived from the 
sale of Indian lands, a portion of 
which was set aside for education¬ 
al purposes, whei^ the schools with 
which the contracts were made were 
not parties to the suit.—Morrison v. 
Pall, 290 P. 306, 53 App.D.a 331, af¬ 
firmed Morrison v. Works, 45 S.Ct 
149, 266 U.a 481, 69 L.Bd. 394. 

81. OkL—^Lauderdale v. Tookolo, 
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245 P. 587, 114 Okl. 187—Battiest 
V. Wolf. 223 P. 661. 97 OkL 212. 
82. U.S,—^Eastman v, U. a, D.C. 

Wash., 28 P.Supp. 807. 

88 . U.S.—^Hanson v. Hoffman, C.C. 

AOkl., 113 P.2d 780. 
indispensable party 
Where neither United States nor 
secretary of interior was made par¬ 
ty defendant in action by deceased 
Indian's alleged daughter based on 
theory that Indian's will was void, 
there was an absence of an "indis¬ 
pensable party" with respect to re¬ 
lief sought that would affect land 
acquired for Indian with funds re¬ 
ceived from royalties reserved under 
mining leases on his restricted allot¬ 
ments, title to which was conveyed 
to secretary and his successor in 
office in trust for Indian and which 
was so held by secretary at time of 
Indian's death, and also restricted 
allotments and restricted funds de¬ 
rived therefrom both prior to and 
after Indiau's death in hands of sec¬ 
retary.—^Hanson, v. Hoffman, supra. 
Intervention by United States see 
infra i 21. 

8 t U.S.—^ECarJo v. Empire Gas & 
Fuel Co.. aC.A.Okl., 28 P.2d 596. 

31 C.J. p 484 note S6. 
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he is not shown to be uneducated or unfamiliar with lidity to the void deed of an Indian of property 
the laws, or not competent to look after his rights.®^ subject to statutory restrictions.^^ 

Similarly it has be*en held that laches may operate 

as a bar of the claim of an Indian,particularly Statutes applicable. Apart from special statutes 
if the tribal relation of the Indian has been dis- of limitation made particularly applicable to In- 
solved and he has become a citizen of the United dians,^^ general statutes of limitation which other- 
States.**^ On the other hand, it has been held that wise are applicable to the case will govern the time 
neither limitations nor laches can serve to give va- to sue in actions by or against an Indian.^® 


8 & U.S.—^Felix v. Patrick, CC.Neb., 
36 F. 457, affirmed 12 S.Ct 862, 145 
U.S. 317, 36 L..Bd. 719. 

8 Gl U.S.—^Harjo v. Bmpire Gas & 
Fuel CJo., C.C.A.Okl., *28 P.2d 696. 
Tribal India n 

(1) The fact that a party Is a 
tribal Indian does not exempt him 
from the operation of the doctrine 
of lachea—Felix v. Patrick, Neb., 12 
S.Ct. 862, 145 U.S. 317, SS li.Bd. 719, 
affirming:, O.C., 36 F. 467—31 C.J. p 
484 note 88—21 C.J. p 239 note 40 
tb]. 

(2) Such fact, however, waa taken 
into account in determining: the ef¬ 
fect of his inaction.—^Dunbar v. 
Green, 72 P. 243, 66 Ban. 557. 

C3) On the other hand, however, 
it has been said broadly that no 
laches can be Imputed to one under 
disability as a tribal Indian.— 
liaughton v. Nadeau, C.-C.B:an., 75 F. 
789—31 C.J. p 484 note 90. 

87, US.—.Schrlmpscher v. Stockton, 
Kan., 22 S.Ct. 107, 183 U.S. 290. 48 
L.Ed. 203. 

61 C.J. p 484 note 91. 

PaxtlolpatioiL in. payroll fond 
Civilized Indians entitled to par¬ 
ticipate per capita in a certain fund, 
of which they have constructive no¬ 
tice, are bound to ascertain whether 
their names are on the payroll, if 
ample time is g:iven them to do so, 
and when they do nothing: and the 
fund is paid to Indians whose names 
are on the roll, payment a second 
time will not be reauired.—Pam-To- 
Pee V. U. S., 38 Ct.Cl. 427, affirmed 
23 S.Ct. 14'2, 187 U.S. -SIl, 47 L.Bd. 
221 . 

8 a U.S.—^Ewert v. Bluejacket, Okl., 
42 S.Ct 442, 269 U.S. 129, 66 L.Ed. 
858—^Hampton v. Bwert, C.C.A. 
Okl., 22 F.2d 81, certiorari denied 
Bwert V. Hampton, 48 S.Ct 303, 
278 U.S. 628, 72 LuBd. 737. 

Action by restricted Indian 
Five-years statute of limitations 
ag:ainst recovery of lands sold at 
Judicial sale, saving: to minors three 
years after removal of disability, 
does not apply to actions commenced 
by restricted Indians for the recov¬ 
ery of restricted lands.—Lytle v. 
Fulotka, *233 P. 456, 106 OkL 88— 
Patterson v. Carter, 200 P. 86$, 83 
Okl. 70. . 


83. Restricted Indians of live Civ¬ 
ilized Tribes 

(1) The provision of the Act of 

April 12, 1928, § 2, 44 U.S.St at L. p 
240, making: the Oklahoma statutes 
of limitation applicable to actions 
by the restricted Indians of the Five 
Civilized Tribes and their gr&ntees, 
that “no cause of action which here¬ 
tofore shall have accrued . . 

shall be barred prior to the expira¬ 
tion of a period of two years from 
and after the approval of this Act, 
even thoug:h the full statutory peri¬ 
od of limitations shall already have 
run or shall expire during: said two 
years* period, and any such . . 

Indian, may sue upon any such cause 
of action during: such two years* pe¬ 
riod free from any bar of the stat¬ 
ute of limitations,** was held intend¬ 
ed to provide a special two-year lim¬ 
itation period for bringing: suits not 
already barred—^Deere v. Gypsy Oil 
Co., 15 P.2d 1086, 160 Okl. 237. 

(2) The provision was held not in¬ 
tended to revive dead causes of ac¬ 
tion.—Sixkiller v. Weete, 51 P.2d 
807, 175 Okl. 204—^Deere v. Gypsy 
Oil CJo., supra. 

(3) In so far as this provision at¬ 
tempted to free a cause of action 
from the bar of any statute of lim¬ 
itation which had fully run, the act 
was held to be invalid,—Stewart v. 
Keyes, 65 S.Ct. 807, 395 U.S. 403, 79 
L,Ed, 1507, affirming 30 P.2d 875, 
187 Okl. 631, motion denied 55 S.Ct. 

84, rehearing denied 58 S.Ct 81, 296 
U.S. 661, 80 L.Bd. 470. 

(4) The two-year provision relat¬ 
ing to limitations on actions by re¬ 
stricted Indians was held inapplica¬ 
ble to causes of action affecting un¬ 
restricted lands.—Bearhead v. Amer¬ 
ican Inv. Co., 10 P.‘2d 1086, 167 Okl. 
84—Tomlin v. Roberts, 258 P. 1041, 
126 Okl. 165. 

90. Okl.—^Warner v. Williams, 12 P. 

2d 625, 168 Okl, 6*6—^Bearhead v. 

American Inv. Co., 10 P.2d 1086, 

167 Okl. 84—^Tomlin v. Roberts, 

268 P. 1041, 128 OkL 166—Fore¬ 
man V. Marks, 246 P. 441, 117 Okl. 

285—^Foreman v. Marks, 209 P. 

1040, 87 OkL 206. 

Aotiozui relating to sales by gruard- 
iaa 

Limitation governing action to re¬ 
cover minor*s realty sold by guard¬ 
ian held applicable to full-blood In¬ 
dian minor heirs in relation to in¬ 
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herited lands.—Deere v, Gilmore, r3 
P.2d 162, 158 Okl. 217—Washington 
V. Bartlett 13 P.2d 132, 158 Okl. 218 
—Givens v. Jones, 12 P.2d 892, 158 
Okl. 124. 

Sales by minor Xadian 

Where minor Creek freedman over 
eighteen years of age, prior to state¬ 
hood, conveyed unrestricted lands 
located in former Indian Territory, 
action, in effect, to disaffirmed 
should have been brought within 
seven years from time minor became 
of age.—Warner v. Williams, 12 P. 
2d *525, 168 Okl. 66. 

Recovery of patented lands 

(1) Under Act Congr. May 'SI, 
1902, recovery of allotment of de¬ 
ceased full-blood Indian on behalf 
of heirs was held barred by Mans¬ 
field Dig. Ark. § 4471, seven years 
after approval by secretary of in¬ 
terior of deed executed by surviv¬ 
ing husband of deceased allottee, 
where gnrantees and those claiming 
through them had since remained in 
open, notorious, adverse, and peace¬ 
able i>ossession.—Beeman v. Holt, 
236 P. 167, 109 Okl. -SSB—Beaver v. 
Cowan, 230 P. 251, 104 Okl. 63. 

(2) Under Cherokee Allotment 
Agreement approved by Act Congr. 
July 1, 1902, and ratified by the 
Cherokee Nation Aug. 7, 1902, right 
of an allottee of the Cherokee Na¬ 
tion to maintain an action in court 
to eject persons from his allotment 
did not accrue until he had received 
his patent.—^Foreman v. Marks, 209 
P. 1040, 87 Okl. 206. 

Restricted radians of Rive Civilized 
Tribes 

(1) By the Act of April 12, 1936, 9 
2, 40 U.S.St. at L. p 240, congress 
made the Oklahoma statutes of lim¬ 
itation applicable to the restricted 
Indians of the Five Civilized Tribes. 
—^Kanuebbe v. MoCuistion, <33 P.2d 
1088, 168 Okl. 166. 

02) In suit by full-blood Creek 
Indian to recover interest in land in¬ 
herited from his grandmother and 
sold pursuant to court order in 
guardianship ■ proceeding during In¬ 
dian’s incompetency, application of 
state statutes of limitation was held 
not to violate any valid federal stat¬ 
ute or rights of plaintiff.—Stewart 
V. Keyes, 6'5 S.Ct 807, 295 U.S. 403, 
79 L.Ed. 1507, affirming 30 P.2d '87'5, 
167 OkL 631, motion denied 55 S.Ct. 
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(3) Pleadings, Proof, and Trial 

Apart from statutes specialty applicable, general 
rules ordinarily govern the pleading, proof, and trial of 
actions by or against Indians. 


Except as statute may otherwise provide, gener¬ 
al rules govern in actions by and against an Indian 
with respect to such matters as the pleadings,®^ 
and proof,and with respect to such matters as 


84, rehearing denied 56 S.Ct SI, 295 

U. S. 661, 80 LBd. 470. 

(3) The statute has heen held to 
apply only to suits in which the is¬ 
sues involve title to land and not to 
other suits.—U. S. v. Fixico, C.C.A. 
Okl., 115 F.2d 389, followed in U. S. 

V. Brown, 116 P.2d 501, U. S. v. Gip¬ 
son, 116 P.2d 501, and U. S. v. John¬ 
son, 116 P.2d 501—McGugin v. U. S., 
C.C.A.Kan., 109 P.2d 94. 

(4) An action to enjoin Oklahoma 
officers from levying taxes against 
allegedly tax exempt restricted In¬ 
dian lands, for cancellation of un¬ 
paid levies, and for a declaratory 
judgment establishing tax exempt 
character of the lands in futurity 
was not an action coming within the 
purview of the limitations provi¬ 
sions of the statute declaring the 
statutes of limitation of Oklahoma 
applicable to restricted Indians of 
the Five Civilized Tribes and their 
heirs or grantees.—Seber v. Board of 
Com*rs of Creek County, D.COkL, 38 
P.Supp. 731, modified on other 
grounds, C.C.A., Board of Com'rs of 
Creek County, Okl., v. Seber, 130 P. 
2 d 663. 

(5) The Oklahoma statutes of lim¬ 
itations, and the federal statute 
making such statutes applicable as 
against restricted Indians of the 
Five Civilized Tribes or their heirs 
or grantees, are not operative in any 
trial court, state or federal, sitting 
outside the boundaries of Oklahoma. 
—U. S. V. McGugin, B.CJIan., 81 F. 
Supp. 498. 

(•e) Sale of land of deceased allot¬ 
tee of one of Five Civilized Tribes 
by administrator bars action by 
heirs of less than full blood after 
five years from date of recording 
deed in pursuance of such sale, the 
death of the allottee having removed 
aU restrictions on the alienation of 
such lands.—Curry v. Browning, 251 
P. 981, 123 Okl. 106. 

91. Jhrlsdlotioiiai avezmeiLts 

Where complaint on contract be¬ 
tween individuals contained no alle¬ 
gation that diversity of citizenship 
existed or that case arose under Con¬ 
stitution, laws of the United States, 
or treaties, allegation that plaintiff 
was a full-blooded Indian did not 
give district court jurisdiction, since 
' presumption was that he was a citi¬ 
zen.—Snyder v. Fancher, D.C.N.T., 
7 F.Supp^, 597. 

' AHegatOtam snffLoleiit 
' 03d.~Vtoblca v. Mills, ^33 P. 470, 

iggr' <^3, 36-^Adam8 v. Hoskins, 
P.’728» 96 239. 

* Conq^afaiiEtli liSsid hisidBeieat 

V. ‘MCald^ C-CjUtfant, 


10*1 P.2d 650, reversing, B.C., Me¬ 
in tire V. U. S., 22 P.Supp. 316. 
D.C,—^Burgess v. Wilbur, 50 P.2d 
502, 60 AppD.C. 212. 

Allegations held immaterial 
In action to cancel deed by full- 
blood incompetent Indian, validated 
by statute, allegations of incompe¬ 
tency, controverted by answer, were 
held to raise no issue for jury the 
Incompetency of the Indian being 
immaterial.—Coker v. Watson, 252 P. 
8-29, 123 Okl. 199. 

Snsufflolent afilzmatire defenses 
In action for lessee's breach of 
agreement to clear part of land as 
part of consideration of the lease, 
affirmative defenses that plaintiff 
was an Indian and the leased land 
on an Indian reservation were in¬ 
sufficient, under Indian L. §§ 8, 56, 
when not alleging that the lease was 
to enable defendant to settle or re¬ 
side on the reservation, or that the 
land was not wild land allotted to 
plaintiff-—Sutton v. Duntley, 199 N. 
Y.S. '588, 205 App.Div. 660. 

Matters not in issue 
Where there is no allegation or 
suggestion of minority of any of the 
parties, such Question is not In is¬ 
sue and not material to action by 
heirs of deceased Indian, and no ev¬ 
idence relating thereto is necessary. 
—Curry v. Browning, 251 P. 981, 123 
Okl. 106. 

92 . Presumptions 

(1) Indian allottee's possession of 
cattle, seized by his white lessee, 
must be presumed to have been 
rightful as against lessee.—^Red 
Hawk V. Joines, 278 P. 572, 129 Or. 
620. 

(2) Evidence held to rebut pre¬ 
sumption of undue influence arising 
by reason of execution of deed by 
adult full-blood Seminole Indian, on 
day after she reached majority, for 
benefit of her undischarged guardian. 
—Cotcha V. Ferguson, 25 P.2d *767, 
165 Okl. 295. 

Burden of proof 

(1) A licensed trafler on the Osage 
Indian reservation, suing on a note 
given to him by an Indian, to which 
a defense is set up based on the act 
of June 21, 1906, 34 U.S.St. at L. p 
3*25 c 3504, making it unlawful for 
such a trader to give credit to any 
individual Indian to an amount 
greater than seventy-five per cent of 
the next Quarterly annuity to which 
such Indian will be entitled, la 
charged with the burden of proving 
that the note represented lawful 
credits.—^Tinker v. Midland Valley 
Mercantile Co., Okl., 84 S.Ct. 262, 231 
U.S. 681, 58 L.Ed. 434. 
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(2) Burden held on plaintiff claim¬ 
ing land to establish his identity as 
Seminole freedman allottee of oil 
land.—Jackson v. Ja.ckson, C.C.A. 
Okl, 67 F.2d 719. 

(3) In an action to Quiet title, in 
which the defendants claimed that 
the county court’s approval of an In¬ 
dian’s deed to an allotment under 
which plaintiffs claimed had been 
procured by fraud, defendants had 
the burden of proving such fraud. 
—Barnett v. Kunkel, €.CA.Okl., 283 
F. 24, certiorari denied 43 S.Ct. 97, 
260 U.S. 738, 67 L.Ed. 489, and ap¬ 
peal dismissed Barnett v. Kunkel. 44 
S.Ct 254, 264 U.S. 16, 68 L.Ed. 539. 

(4) Party asserting invalidity of 
Indian's deed as made in pursuance 
of contract executed during minori¬ 
ty, has burden of proof.—Adams v. 
Hoskins, 259 P. 136, 126 Okl. 67. 
Admissibility of evidence 

(1) In action to cancel contract 
for sale of timber by Choctaw Indian 
allottee where parties had by valid 
contract fixed term during which 
timber might be removed, exclusion 
of evidence to show that buyers 
could have removed timber within 
a reasonable time after contract had 
been executed was proper.—^Blake v. 
Bumett-Hauert Lumber Co., OkL, 
135 P.2d 3-25. 

(2) In action to recover interest In 
Indian lands, in which defendants 
relied on finding of Dawes Commis¬ 
sion as to death of Indian and that 
lands were selected on behalf of his 
heirs and patent issued to them, ex¬ 
cluding evidence as of date of death 
of allottee was reversible error.— 
Cowe V. White, 251 P. 89, 120 Okl. 
228. 

SufllcieiLcy of eviddAos 

(1) In actions to set aside trans¬ 
fers by Indians. 

U.S.—^American Nat. Bank of Bris¬ 
tow, Okl., V. American Baptist 
Home Mission Soc., C.O.A.N.Y., 106 
P.2d 192—Clark v. Anthls, aC.A. 
Okl., 51 F.2d 42—^Harjo v. Empire 
Gas & Fuel Co., C.C.A.Okl., 28 F.2d 
596—Barnett v. BQultable Trust 
Co. of New York, D.C.N.Y., 21 F.2d 
‘325, appeal dismissed, C.C.A., 
American Baptist Home Mission 
Soc. V. Barnett, 26 F.2d 8*50, cer¬ 
tiorari denied 49 S.Ct. 28, 278 U.S. 
626. 73 L.Ed. 646. 

Idaho.—Oatman v. Hampton, 256 P. 
529, *43 Idaho 675. 

<2> Actions Involving claims to 
Indian property. 

U.S.—Arbor v. Blue, C.C.A.Okl., 45 
F.2d 746—Whiteblrd v. Eagle- 
Picher Land Co., C.C.A.Okl„ 40 F. 
2d 479, affirming, D.C., 28 F.'2d 200, 
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(4) Judgment and Costs 

The findings and Judgment In an action by or against 
an Indian must be reasonably supported by the evidence, 
and will bind the parties to the action. The judgment 
may be collaterally attacked, however, if rendered by a 
court without jurisdiction. 

As in the case of other civil actions, the findings 
and judgment in actions by or against an Indian 
must be reasonably supported by the evidence and 
will not be interfered with on that ground if so 


supported.®* 

Operation and effect of judgment An Indian 
properly instituting the action in a court having 
jurisdiction of the cause and the parties thereto is 
bound by a valid judgment against him the same 
as any other litigant.®® A decree divesting title of 
one claiming through an Indian binds the parties to 
the action and those claiming through them.®® 

The judgment or decree in an action by or against 
an Indian is subject to collateral attack if ren¬ 
dered by a court without jurisdiction.®^ 


and certiorari denied 51 S.Ct. 24, 
282 U.S. 844, 75 L..Ed. 749—Davis 
V. Tolowa Royalties, O.C.A.OkI., 40 
F.2d 264, certiorari denied 61 S.Ct. 
22, 282 U S. 841, 75 *L.Ed. 747. 

Wls.—Lemieux v. Agate Land Co., 
214 N.W. 464, 193 Wis. 462, cer¬ 
tiorari denied 48 S.Ct. 22, 275 U. 
S. 523, 72 L.Ed. 406. 

Enrollment record as evidence of 
membership in tribe and guantum 
of Indian blood see infra § 10. 

93. Qnestloxig of fact 

(1) Under statute permitting re¬ 
stricted allotments of Choctaw In¬ 
dians of full blood to be leased for 
ensuing crop year during existence 
of unexpired valid lease, where a 
new lease is made to begin in the 
future and at the expiration of an 
existing lease, the question whether 
such new lease was made at a time 
reasonably near the termination of 
the existing lease, and when neces¬ 
sary to control the course of culti¬ 
vation for the ensuing year, is a 
question of fact to be determined by 
the court or jury.—Carter v. McCas- 
land, 270 P. 319, 181 Okl. 253, 182 
Okl. 262—Walker v. Holmes, 216 P. 
1065, 91 OkL 64—Carter v, McCas- 
land, 268 P. 706, 81 Okl. 258. 

(2) Whether commission to Five 
Civilized Tribes had under consid¬ 
eration minor child, when judgment 
of enrollment was entered, held 
question of fact.—Yargee v. McMil¬ 
lan, 262 P. 682, 129 Okl. 48. 

<3) Whether sale of allotment of 
citizen of Chickasaw Tribe by guard¬ 
ian was procured by fraud held for 
Jury under the evidence.—Cochran v. 
Davis, 247 P. 65, 118 Okl. 136. 

9d. Cal.—Luigi Marre Land & Cat¬ 
tle Co. v. Roses, 34 P.2d 195, 139 
CaLApp. 474. 

Okl.—Watashe v. Tiger, 211 P. 416, 
88 Okl. 77. 

Sninolenoy of evidence considered 

(1) In action involving claims to 
Indian lands.—jrohnson v. • Richard¬ 
son, 256 P. 926, 126 Okl. 174—John¬ 
son V. Statler, 256 P. 926, 125 OkL 
173—Johnson v. American Trust Co., 
256 P. 925, 126 Okl. 172—Halsell v. 
Beartall, 227 P. 392, 107 Okl. 103, 
certiorari denied Bsai^U y. Halsell, 
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46 S.Ct. 126, 266 U.S. 628, 69 L.Ed. 
476. 

(2) Action to recover possession 
of, and quiet title to, land.—Denney 
V. Akers, 247 P. 34. 117 Okl. 274— 
Jackson v. Coon, 247 P. 27, 118 Okl. 
•221—^Hoodenpyl v. Champion, 226 P. 
160, Id OkL 239. 

(3) Judgment of rescission and 
cancellation of deed.—^Liles v. Big- 
pond, 121 P.2d 596, 190 Okl 112— 
Southern Royalty Trust v. Cavaness, 
87 P.2d 673, 184 Okl 373. 

(4) In ejectment.—Robins v. 
Smith, 264 P. 831. 130 Okl. 66—Hill 
V. Wilson, 260 P. 4, 127 Okl 171. 

(5) As to finding that lease by In¬ 
dian allottee before expiration of ex¬ 
isting lease was necessary to control 
course of cultivation.—Carter v. Mc- 
Casland, 270 P. 319, 131 Okl 253, 132 
Okl 2*62—Carter v. McCasland, ’268 
P. 706, 31 Okl. 263, 

(6) As to claimant's relationship 
to Indian allottee.—^Tittle v. Wade, 
264 P. 200, 129 Okl. 228. 

(7) As to finding that commission 
to Five Civilized Tribes had under 
consideration certain minor child at 
time of enrollment.—^Yargee v. Mc- 
MUlan, 262 P. 682, 129 Okl 48. 

(8) As to finding that plaintiff 
claiming land was not Seminole 
freedman allottee of oil land, but 
imposter.—^Jackson v. Jackson, C.C. 
A.Okl, 67 F.2d 719. 

(9) As to finding that Indian al¬ 
lottee had special property in cattle 
replevied by him.—Red Hawk v. 
Joines, 278 P, 572, 129 Or. 620. 

(10) As to findings that grantor 
W€Ls incompetent and induced by 
fraud and misrepresentations to ex¬ 
ecute deed for grossly inadequate 
consideration.—^Whitchurch v. Craw¬ 
ford, C.C.AOkl, 92 P.2d 249, affirm¬ 
ing, D.C., Whitchurch v. Burge, 17 
F.Supp. 234. 

(11) As to finding that the Indians 
had sufficient mental capacity to 
make donations.—^American Nat 
Bank of Bristow, Okl., v. American 
Baptist Home Mission Soa, C.CA 
N.Y., 106 P.2d 192. 

(12) As to finding negativing du- 
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ress.—Arnold v. Arnold, 13 P.2d 190, 
158 OkL 283. 

96. U.S.—Mars v. McDougal, C.C.A 
Okl., 40 P.2d 247, certiorari denied 
51 set 28, 282 U.S. 850, 75 L.Ed. 
753—Pulsom v. Quaker Oil & Gas 
Co, C.C.AOkl, 35 P.2d 84, affirm*' 
ing, D.C., 28 P.2d 398. 

Beason for mle 

Incompetent Indian can create es¬ 
toppel by his act or omission.—^Vin¬ 
son V. Graham, C.C.AOkL, 44 P.2d 
772, certiorari denied 61 S.Ct 344,. 
283 U.S. 819, 75 L.Bd. 1435. 
Appearance by guardian 
Pull-blood Creek Indians were* 
bound by judgment in state court 
regardless of fact that appearance* 
was by guardian and next friend.— 
Pulsom V. Quaker Oil & Gas Co., C.. 
C.AOkl., 35 P.2d 84, affirming, D.C,^ 
28 P.2d 398. 

96. Minn.—Rice v. Kuckenbecker,. 
212 N.W. 23, 170 Minn. 110. 

97. SuQloisncy of showing 

(1) The failure of the judgment 
roll to disclose the facts which ren*' 
dered the Judgment or decree Invalid 
as Jurisdictlonally defective did not 
prevent a collateral attack thereom 
—Neal V. Travelers Ins. Co., 106 P. 
2d 811, 188 Okl. 131. 

(2) Thus the fact that foreclosure- 
proceedings, void for want of Judi¬ 
cial power of a district court of the* 
state because of mortgage, whlcht 
was on the inherited, allotted, re¬ 
stricted lands of a full-blood citizen* 
of the Choctaw Tribe of Indians, 
was not approved by the county 
court as required by congressional 
act, failed to reflect on the face of 
the judgment roll the quantum of 
Indian blood of the full-blood heir 
and failed to show whether the* 
mortgage was approved as required 
by congressional act, did not make 
the decree therein immune from 
successful collateral attack.—^Neal v. 
Travelers Ins. Co., 106 P.2d 811, 188i 
Okl. 131, 

(3) So a partition decree which 
was void for want of Jurisdiction as 
prohibited alienation of restricted' 
lands of full-blood Creek was not 
immune from collateral attack be¬ 
cause quantum of Indian blood of 
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Costs. An action instituted by an Indian was j that the court could not allow costs against an In- 
dismissed without costs against him on the ground I dian.®^ 

m. INDLO- NATIONS, TEIBBS, BANDS, AND TRIBAL PEOPERTT GENERALLY 


§ 9. Definitions, Status, and Authority over 
Nations or Tribes 

a. Definitions 

b. Status 

c. Authority over nations or tribes 
a. Definitions 

A tribe is a body of Indians of the same or a similar 
race, united under one leadership or government, and 
inhabiting a particular, although sometimes ill-defined, 
territory. A band is an inferior and less permanent or¬ 
ganization than a tribe and need not be composed of 
Indians of the same race or tribe, while a nation of In¬ 
dians Is merely a large tribe or a group of affiliated tribes 
acting for the time being in concert. 

When used in connection with Indians, especial¬ 
ly in their original state, the vrord “nation” indi¬ 
cates little more than a large tribe or a group of 
affiliated tribes possessing a common government, 
language, or racial origin, and acting for the time 
being in concert.^® A tribe is a body of Indians of 


the same or a similar race, united in a community 
under one leadership or government, and inhab¬ 
iting a particular, although sometimes ill defined, 
territory.! A band is a company of Indians not 
necessarily, although often, of the same race or 
tribe, but united under the same leadership in a 
common design.^ 

b. Status 

While the status of the different Indian tribes and 
nations varies somewhat, generally speaking they are 
not states, territories, or foreign nations In the constitu¬ 
tional sense, but are distinct, dependent, and quasi 
sovereignties. By their own action, two or more tribes 
may be consolidated or one tribe may be divided into 
separate bands; but the tribal status continues while 
the organization remains intact and Is recognized by the 
federal government, notwithstanding the emigration of 
a large percentage of the members or changes In their 
habits and customs. 

The Indian nations or tribes are distinct, semi¬ 
independent political communities,^ owing a quali- 


full-blood heir was not reflected on 
judgment roll.—^Naharkey v. Sand 
Springs Home, €9 P.2d 289, 177 Okl, 
371, certiorari denied Sand Springs 
Home V. Naharkey. 57 S.Ct 118, 299 

U. S. 588, 81 usd. 433, 

<4) Likewise a void partition de¬ 
cree which attempted to jiartitlon 
restricted land could be attacked col¬ 
laterally even though the record did 
not disclose tliat the lands were re- 
strlcted.~Lewis v, Gillard, 173 P. 
1136, 70 OkL 231. 

Zlndlnir of fact 

Finding, in action involving valid¬ 
ity of Indian's deed, that Indian was 
of age when esiecutlng deed, could I 
not be collaterally attacked without 
showing fraud or collusion.—Welch 

V. Commercial National Bank of 
Muskogee, 273 P. 220, 134 Okl. 301. 

Praud on court 

Where counsel for Indian minor 
plaintiff m partition action, although 
familiar with government records 
showing that plaintiff was entitled 
to three-eighths interest in .the land, 
and although having no personal 
knowledge of the family relation¬ 
ships affecting such interest, did not 
Introduce such records in evidence 
©r include the information therein 
In statement to the court, and as¬ 
signed judge signed journal entry 
for decree awarding plaintiff only 
one-<^ighth Interest, In reliance on 
coimaers statement alone, without 
hearing witnesses who had been sub¬ 
poenaed or taking other testimony, 
the judgment was invalid as a fraud 


on the court,—^Harjo v. Johnston, 104 
P.2d 985, 187 Okl. 661. 

9a N.Y.—Hill V. Shafty, 201 N.Y.S. 
29, 121 Misc. 273. 

99. U.S.—Montoya v. tJ. S., CtCl., 
21 S.Ct 358, 180 U.S. 261, 46 L.Bd. 
521. 

31 C.J. p 4So note 96. 

Muscogee ITation is one of the 
Five Civilized Tribes of Indians 
settled by the United States govern¬ 
ment in the Indian Territory. It is 
the same as the Creek Nation.— 
Cowell V. State, 16 Tex.App. 67—44 
C.J. p 1498 note 32. 

Phe Cherokee XTatlon has been var. 
iouSly described by the courts as: 

(1) A domestic, dependent nation. 
—Cherokee Nation v. State of Geor¬ 
gia, Ga., 5 Pet., U.S., 1, 12, $ L.Ed. 
25. 

(2) A state. In a certain sense, al- | 
though not a foreign state or a state 
of the Union within the meaning of 
the federal Constitution conferring 
original jurisdiction on the supreme 
court.—Holden v. Joy. Kan., 17 Wall., 
U.S., 211, 214, 21 L.Bd. 623. 

(3) A distinct, independent, politi¬ 
cal community, occupying its own 
territory with boundaries accurately 
described.—Worcester v. State of 
Georgia, Ga., 6 Pet,, U.S., 516, 655, 8 
LEd. 483. 

L U.S.—U. S. V. Candelaria, N.M., 
46 S.Ct. 661. 271 U.S. 432, 70 L.Bd. 
1023—^Montoya v. U. S., CtCL, 21 
S.Ct 358, 180 U.S. 261, 45 L.Ed, 
521. 


U.S.—^Montova v. U. S., CtCL, 21 
S.Ct 368, 180 U.S. 261, 45 L.Ed. 
521. 

6 C.J. p 1176 note 80 [b]. 
Characteristics of tribe TumeceBsary 
To constitute a band, it is not nec¬ 
essary that the Indian composing it 
be a separate political entity, recog¬ 
nized as such, inhabiting a particu¬ 
lar territory, and with whom treaties 
have been, or might have been, made. 
These peculiarities would rather give 
them the character of tribes. The 
word **band” Implies an inferior and 
less permanent organization, though 
it must be of sufficient strength to 
be capable of initiating hostile pro¬ 
ceedings.—Conners v. U. S., CtCl., 21 
S.Ct 362. 180 U.S. 271, 45 L.Ed. 526. 

"Cherokee tribe or any band there¬ 
of,” as used In legislation, has been 
judicially interpreted to mean the 
Cherokee people as a people or any 
band thereof, and not the Cherokee 
Nation as a body politic.—^U. S. v. 
Cherokee Nation, CtCl., 26 S.Ct 688, 
202 U.S. 101, 60 L.Bd. 949. 

8. U.S.—U. S. V. Fomess, D.aN.Y., 
37 F.Supp. 337, reversed on other 
grounds, C.C.A, 125 P.2d 928, cer¬ 
tiorari denied City of Salamanca 
V. U. S,. 62 S.Ct 129. 316 U.S. 694, 
86 L.Ed. 1764. 

31 C.J. p 485 note 99—11 C.J. p 748 
note 39 [a] (3). 

Indian tribes are distinct and sepa¬ 
rate nations 

N.Y.—^Patterson v. Council of Seneca 
Nation, 157 N.B. 734, 246 N.Y. 433, 
reversing In re Patterson, 221 N. 
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fied subjection to the United States.** They may be 
defined as domestic, dependent nations.^ They are 
not foreign nations, or states in the international 
sense,® or states or territories within the meaning 
of the Constitution.^ However, the status of the 


Indian tribes varies somewhat in the different parts 
of the country according to their number, situation, 
and circumstances.® Some,® but not all,^® bands, 
tribes, or nations have a corporate existence. 

Change^ continuance, or discontinuance of status. 


T. S. 874, 219 App.Div. 857, which 
affirmed Patterson v. Council of 
Seneca Nation, 219 N.T.S. 587, 128 
Misc. 392. 

Indian nation is ^niasi sovereignty 

U.S.—U. S. V. TJ. S. Fidelity & Guar¬ 
anty Co., Okl., 60 S.Ct. 653, 309 U. 

S. 506, 84 Li.Ed. 894, reversing, C. 
C.A., 106 F.2d 804, modifying, D.C.. 
24 F.Supp. 961, certiorari granted 
60 S.Ct. 383, 308 TJ.S. 548, 84 L.Ed. 
461. 

4. U.S.—parte Reynolds, C.C. 
Ark., 20 F.Cas.No.11,719, 5 Dill. 
394. 

а. U.S.—Cherokee Nation v. Geor¬ 
gia, Ga., 5 Pet 1, 8 KBd. 25. 

31 C.J, p 485 note 2—11 C.J. p 748 
note 39 [a] (1). 

India n nation is dlependent sover¬ 
eignty 

U.S.—U. S. V. U. S. Fidelity & Guar¬ 
anty Co., Okl., 60 S.Ct 653, 309 

U. S. 606, 84 Li.Bd. 894, reversing, 
C.C.A-, 106 F.2d 804, modifying, D. 
C., 24 F.Supp. 961, certiorari grant¬ 
ed 60 act 383, 808 U.S. 648, 84 
L.Bd. 461. 

б . U.S.—U. a, in Behalf of Tulee v. 
House, C.C.A,Wash., 110 F.2d 797 
—^U. S. V. City of Salamanca, D.C. 
N.Y., 27 F.Supp. 641. 

N.T.—^Public Service Commission v. 
Edwards Motor Transit Co., 39 N. 

T. S.2d 119, 179 Misc. 343. 

31 C.J. p 485 note 3—11 C.J. p 748 
note 39 [a] (2)—33 C.J. p 892 note 
45 [b]. 

7. N.T.—^Public Service Commission 

V. Edwards Motor Transit Co., 39 
N.Y.S.2d 119, 179 Misc. 343. 

31 C.J. p 485 note 4—11 CJ. p 748 
note 39 [a] (2). 

a U.S.—Rice V. Maybee. D.C.N.Y., 2 
F.Supp. 669. 

N.M.—^Terrorio v. Terrorlo, 98 P.2d 
838, 44 N.M. 89. 

N.T.—^Plummer v. Hubbard, 201 N.Y. 
S. 747, 207 App.Div. 21, reversmg 
190 N.Y.a 283, 116 Misc. 633. 

31 CJ. p 485 note 6 [a]-Cll. 
Ghesokees in zrorth Carolina 
The status of the Indians who re¬ 
mained in North Carolina was 
anomalous. Their connection with 
the Cherokee Tribe had been dis¬ 
solved and they became subject to 
the laws of the state. However, 
they continued their tribal life on 
the lands they and their ancestors 
had occupied; gradually they were 
restoired to something approximating 
their former status as an Indian' 
tribe under the protection of the 
United* States; and they were grant¬ 


ed a charter by the state which au¬ 
thorized them to exercise limited 
powers of self-government—^U. S. v. 
Wright, C.C.A.N.C.. 53 P.2d 300, cer¬ 
tiorari denied Wright v. U. S., 62 S. 
Ct 312, 285 U.S. 539, 76 L,.Ed. 932— 
31 C.J. p 485 note 6 [b]. 

Pueblo 

(1) These Indians are a tribe 
within the meaning of legislation.— 

U. S. V. Candelaria, N.M., 46 S.Ct. 
561, 271 U.S. 432, 70 LEd. 1023. 

(2) There is, however, authority 
to the contrary.—U. S. v. Joseph, N. 
M., 94 U.S. 614, 24 L.Ed. 295. 

31 C.J. p 485 note 6 [b] (2)—51 C.J. 

p 90 note 66 [a] (2). 

(3) The history of these Indians 
generally, as well as that of partic¬ 
ular pueblos, has been traced in 
some decisions.—^Territory v. Delin¬ 
quent Tax List, 76 P. 307, 12 N.M. 
139—81 C.J. p 486 note 6 Cfl <1). 

Six Natlous, Inoludixig Seneoa Nation, 
in New York 

(1) The New York Indians, known 
as the Six Nations, sustain a rela¬ 
tion toward the state and its gov¬ 
ernment different from that sus¬ 
tained by other Indian tribes or na¬ 
tions toward other states.—^Plummer 

V. Hubbard, 201 N.Y.S. 747, 207 App. 
Dlv. 21, reversing 190 N.Y.S. 283, 
116 Misc. 533. 

(2) The Seneca Nation of Indians 
was a component part of the Iro¬ 
quois Indian Confederacy, sometimes 
called the Five Nations and later the 
Six Nations. The Six Nations do not 
constitute a ‘Toreign nation'* as that 
term is ordinarily used, but they are 
recognized as separate political com¬ 
munities authorized to administer 
their internal affairs.—^U. S, v. City 
of Salamanca, D.C.N.Y., 27 F.Supp. 
54L 

(3) Seneca Nation of Indians re¬ 
mains a separate nation with broad 
powers of self-government retained 
with the sanction of the state.— 
Patterson v. Council of Seneca Na¬ 
tion, 157 N.B. 734, 245 N.Y. 438, re¬ 
versing In re Patterson, 221 N.Y.S. 
874, 219 AppDiy. 867, which affirmed 
Patterson v. Council of Seneca Na¬ 
tion, 219 N.T.S. 687, 128 Misc, 392— 
Public’ Service Commission v. Ed¬ 
wards Motor Transit Co., 89 N.T.S. 
2d 119, 179 Misc. 343—31 C.J. p 485 
note 6 Cg] (2). 

(4) A rather large measure of 
sovereign power over its own affairs 
has been preserved to the Seneca 
Nation.—^Public Service Commission 
V. Edwards Motor Transit Co., supra. 
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(6) Its legislative power is vested 
in Its council by its constitution.— 

U. S. v. Forness, D.C.N.Y., 37 F Supp. 
337, reversed on other grounds, C.C. 
A., 125 P.2d 928, certiorari denied 
City of Salamanca v. U. S., 62 S.Ct. 
1293, 316 U.S. 694, 86 L.Ed. 1764. 

(6) It occupies the position of a 
quasi-independent nation,—^U. S. v. 
Forness, supra. 

(7) Also, It is a quasi-foreign na¬ 
tion.—Plummer v. Hubbard, 201 N. 
Y.S. 747, 207 App.Div. 29, reversing 
190 N.Y.S. 283, 116 Misc. 633—31 C. 
J. p 485 note 3. 

<8) Under the state statute, an at¬ 
torney is appointed by the state for 
the Seneca Nation.—^Jemmison v. 
Kennedy, 7 N.Y.S. 296, 65 Hun 47, 

4 Silv.Sup. 114—Crouse v. New York, 
P. & O. R. Co., 2 N.Y.S. 453, 49 Hun 
576. 

Yakima Tribe in Washington is 
not an independent nation or a 
sovereign entity of any kind—State 

V. Wallahee, 255 P. 94, 143 Wash. 
117. 

Other particular tribes or Indians re¬ 
siding in particular states or terri¬ 
tories see 31 C.J. p 485 note 6 [a], 
IcMe], Ch]-[n. 

9. Eastern Band of Cherokee In¬ 
dians 

Where Commissioner of Indian Af¬ 
fairs, as trustee, conveyed Indian 
lands bfuik to the '‘Eastern Band of 
Cherokee Indians,” incorporated un¬ 
der that name by the state of South 
Carolina, the government by such act 
recognized the corporate existence of 
the Indians and the validity of the 
act of incorporation, so as to estop 
It after twenty three years to deny 
the corporate existence of the In¬ 
dians.—U. S. V. Rose, D.C.NC., 20 P. 
Supp. 350. 

Znhabltants of Xndian imeblo hav¬ 
ing a grant or concession of lands 
from Spain or Mexico were made a 
body corporate by a territorial stat¬ 
ute,—^Lane v., Santa Rosa, 89 S.Ct. 
186, 249 U.S. 110, 63 L.Bd. 604, re¬ 
versing 46 App.D.C. 711. 

Seneoa Nation in New York Is 
deemed to be organized into a public 
corporation.—Seneca John, 16 N.T.S. 
40. 27 Abb.N.Cas. 253. 

la Nanagansett txlba, now extinct, 
was not a corporation or quasi cor¬ 
poration.—^In re Narragansett Indi¬ 
ans, 40 A. 347, 20 R.L 716. 

The '*01d Settlers,” or Western 
Chezokees, do not have a corporate 
existence.—^U. S. v. “Old Settlers,” 
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It is one of the consequences of the imperfect sov¬ 
ereignty of the Indian nations that they cannot al¬ 
ter or suspend their political relation as wards of 
the United States by removing from its bounda- 
ries.ii 

Two or more tribes may consolidate and become 
merged into one,^^ and their action in so doing 
binds the Indians^^ and the United States govem- 
ment^^ in dealing with lands, property, and trust 
funds belonging to the tribe. A tribe may also be 
divided into separate bands by agreement among 
themselves or by act of the governments^ The 
policy of the government has been to accept such 
subdivisions as were adopted by the Indians,!® and 
when so recognized by the proper executive officers, 
the courts are bound by their action.S7 

A tribe may cease to exist by the complete with¬ 
drawal of its members from tribal relations but 
tribal relations are not terminated by the mere lapse 
of time!® and the allotment of the tribal lands or 


a portion of them in severalty,^0 or by the emigra¬ 
tion of even a majority of the tribe, if the organi¬ 
zation remains intact.21 So long as the tribal or¬ 
ganization is recognized by the national govern¬ 
ment, the fact that the habits and customs of the 
Indians have been changed by intercourse with the 
whites does not authorize the courts to disregard 
the tribal status.22 Recognition by congress of the 
continued existence of a particular tribe may not 
be questioned in a mandamus proceeding against 
the secretary of interior.^® 

c. Authority over Nations or Tribes 

Indian tribes and nations are subject to the plenary 
and paramount authority of the United States. 

Indian nations and tribes are not amenable to 
the laws of the state or territory in which they are 
locatecL^^ They are, however, subject to the plen¬ 
ary,25 paramount,^® and exclusive^^ authority of 
the United States, and this authority may be ex¬ 
ercised by congress.28 Guardianship and protec- 


CLCL. 13 S.Ct. 660, 148 IJ.S. 427, 37 
L.EdL 509. 

Tonawanda UTattos is not an incor¬ 
porated body.—^In re Darch, 266 N.T. 
S. 86. 147 Mlsc. 836—31 CJ. p 485 
note 6 CiJ. 

11. U.S.—New Tork Indians v. U. 
a. 40 CtCL 448—iKiwe v. XT. S., 37 
CtCl. 413. 

18. XJ.S.—^XT. S. V- Blackfeather, Ct. 
Cl., 15 S.Ct 63, 165 U.S. 218, 39 L. 
Ed. 126—Cherokee Nation v. Jour- 
neycake, Ct.Cl.. 15 S.Ct. 55. 155 
U.& 196, 39 L.Ed. 120. affirming 
28 CtCL 281. 

13. U.S.—Delaware Indians v. 
Cherokee Nation, 38 CtCl. 234, af¬ 
firmed 24 S.Ct 342, 198 U.S. 127, 
48 LkEd. 646—Whitmire v. Chero¬ 
kee Nation, 30 CtCl. 138. 

14. U.S.—^Delaware Indians v. Cher¬ 
okee Nation. 24 S.Ct 342, 193 U.S. 
127, 48 IkEd. 646. affirming 38 Ct 
Cl. 234—Jonmeycake v. Cherokee 
Nation, 28 CtCt 281, affirmed 16 
S.Ct 66. 155 U.S. 196. 89 D.E<t 120. 

15b U.S.—^Eastern Band of Cherokee 
Indians v. U. S., CtCL, 6 S.Ct 718. 
117 U.S. 288, 29 Ij.Ed. 880. 

81 aJ. p 486 note 11. 

.CSilppewa Indiaam of Sdimesota 
The fact that the Chippewa Indi¬ 
ans of Minnesota as a tribe were 
divided into bands does not destroy 
the identity of the tribe as such.— 
Chippewa Indians of Minnesota y. U. 
S.. 88 CtCL 1, affirmed 59 S.Ct 687, 
307 UB. t 83. IxEd. 1067. 
lUmUsai Band of Cbaxokees 

<1) "The Cherokee Indians, known 
collectively as the Eastern Band, who 
reznalfi^ east of the Mississippi 
Biver and refused to go with the 
tribe or nation to the westem eoun-, 


try ceased to be a part of the Chero¬ 
kee Nation and do not themselves 
constitute a tribe or nation.—^U. S. 
V. Hose. D.aN.a, 20 P.Supp. 350— 
31 C.J. p 486 note 11 [al. 

(2) However, the Band is a dis¬ 
tinctly Indian community. Congress 
for more than half a century has 
recognized it as such, and has ex¬ 
tended to it the guardianship and 
protection of the government.—^U. S. 
V. Wright, aCJLN.C., 53 P,2d 300, 
certiorari denied Wright v. U. S.. 62 
S.Ct. 312, 285 U.S. 589, 76 D.Bd. 932. 

<8) Also, it is said that the politi¬ 
cal departments of the government 
have recognized the Eastern Band of 
Cherokee Indians as constituting a 
tribe; at least, as that word is used 
in the United States Constitution.— 
U. S. V. Boyd, N.a, 88 P. 547, 27 C. 
OA. 592. 

IS. U.S.—Tully V. U. S., 32 CtCL 1. 
17. U.S.—^Tully V. U. S., supra. 

1 & U.S.—^Eastern Band of Cherokee 
Indians v. U. S., Ct.Cl., 6 S.Ct. 718. 
117 U.S, 288, 29 L.Bd. 880. 

31 C.J. p 486 note 14. 

13^ U.S.—U. S. V. Plournoy Live- 
Stock & Real Estate Co., C.C.Neb., 
71 P. 676. 

QOm U.S.—^U. S. V. City of Salamanca, 
D.C.N.T., 27 P,Supp. 541. 

31 C.J. p 486 note 16. 

21 . U.S.—Wau-pe-man-Qua v. Ald- 
ridh, C.C.Ind.. 28 P. 489. 

Ind.—^Me-shlng-go-me-sia v. State, 86 
Ind. 310. 

22 . U.S.—^The Hansas Indians, Kan., 

5 Wall. 737, 18 L.Bd. 667—U. S, v. 
Holliday. Minn. & Mich.. 3 Wall. 
407, 18 Ii.Bd. 182. 

,23. U.S.—Wilbur V. U. S. ex reL 
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Eadrle, 50 S.Ct S20. 281 tT.S. 206, 
74 L.Ed. 809, reversing U. S. ex 
rel. Kadrie v. West, 80 P.2d 989, 58 
APP.D.C. 365, certiorari granted 
Wilbur V. U. S. ex rel. Eadne, 49 
S.Ct 613, 279 U.S. 833, 73 L.Bd. 982. 

24. U.S.—WInton v, Amos, CtCl., 
41 S.Ct 342, 255 U.S. 373, 65 L.Bd. 
684. 

31 C.J. p 486 note 27. 

25. U.S.—^U. S. V. Choctaw Nation, 
CtCl., 24 S.Ct 411, 193 U.S. 116, 
48 L.Ed. 640. 

31 C.J. p 486 note 28. 

25. U.S.—^U. S. V. Carson, D.C.Okl., 
19 P.Supp. 616, appeal dismissed, 

C. aA., 98 P.2d 1023. 

27. U.S.—^U. S. V. City of Salamanca, 

D. C.N.T., 27 P.Supp. 641. 

Dut^ of govenunent 

(1) The United States government 
has the duty to see that the Iroquois 
Nation of Indians is secure in the 
exercise of Indian rights within re¬ 
serves guaranteed them by treaties 
and statutes.—U. S. v. City of Sala¬ 
manca, supra. 

(2) Duty as guardian see infra § 

20 . 

28i. U.S.—Sisseton and Wahpeton 
Bands of Sioux Indians v. U. S., 48 
S.Ct 636, 277 U.S. 424; 72 UEd. 939, 
affirming 58 CtCL 302—U. S. v. 
Candelaria, N.M., 46 S.Ct 661, 271 
U.S. 432, 70 L.Ed. 1023—Beaver v. 
Short, D.C.Okl., 300 113, affirmed 

Childers v. Beaver, 46 S.Ct. 387, 

270 U.S. 565, 70 L.Ed. 730. 

D.C.—Super v. Work, 3 P.2d 90, 65 
APP.D.C. 149, affirmed 46 S.Ct. 481, 

271 U.S. 643. 70 L.Bd. 1128. 
Bastem. BanA of Cherokee XtidiMf 

(1) There can be no doubt that 
Congress has power to legislate for 
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tion of Indians are considered infra § 20. Author¬ 
ity of congress in respect of government of Indians 
and Indian country is considered infra § 70. 

I 10. Determination of Tribal Membership 
and Enrollment 

a. In general 

b. Rolls and records as evidence 

c. Membership by adoption 

a. In General 

Under some, although not other, statutes providing 
tor a determination of the membership of a particular 
Indian tribe and for the enrollment of the members, a 
determination by a certain officer or commission as to a 
right to be placed on the roll, and the roll Itself, when 
approved by the secretary of the interior, are final and 
conclusive and not subject to attack or correction except 
^or fraud or mistake. 

Effect is accorded acts of congress which, for 
the purpose of ascertaining the persons entitled to 
share in the distribution of Indian funds or to take 


allotments of Indian lands, make provision for de¬ 
termining membership or citizenship in Indian tribes 
and for the enrollment of the members or citizens 
of such tribes and of freedmen having tribal 
rights.^® A determination by a commission, acting 
within its jurisdiction under such a statute, as to 
a right to enrollment, may be final and conclusive®® 
and not subject to attack or impeachment except 
for such fraud or mistake as could be made the 
basis of a successful attack on a judgment,®^ al¬ 
though its findings may not be conclusive as to mat¬ 
ters which came under its consideration only col¬ 
laterally or incidentally.®® So, also, under some 
of the statutes, a roll, when duly approved by the 
secretary of the interior, is final and conclusive®® 
and, like the judgment of a court, is subject to at¬ 
tack only for fraud or such mistake as makes it 
voidable;®^ and, while the secretary of the interior 
may, after giving the interested persons notice and 
an opportunity to be heard,®® correct a roll, pre¬ 
viously approved by him, by striking therefrom 


-the protection, and for the regulation 
•of the aftairs, of the Eastern Band of 
•Cherokee Indians.—U. S. v. Wright. 
C.C.A.N.C., 53 P.2d 300, certiorari de¬ 
nied Wright v. U. S., 52 S.Ct 812, 
285 U.S. 539, 76 KEd. 932. 

(2) However, the members of the 
band having by separation from the 
original tribe become subject to 
state laws, no act of Congress in 
-their behalf which interfered with 
the state’s exercise of police power 
would be valid. 

U.S.—U. S. V. Wright supra. I 

N.C.—State v. McAlhaney, 17 S.B.2d 
352, 220 N.C. 387. 

Political or legislative, rather than 
judicial, question see Constitution¬ 
al Law § 145. 

•29. XJ.S.—U. S. V. La Motte, C.C.A. 
Okl., 67 P.2d 788—Tiger v. Pewell, 
C.C.A.Okl.. 22 F.2d 786, certiorari 
denied 48 S.Ct 322, 276 U.S. 629, 
72 L.Ed. 740—Choctaw Nation v. 
U. S., 81 CtCl. 1, certiorari denied 
56 S.Ct 246, 296 U.S. 644, 80 L.Ed. 
457. 

31 C.J. p 490 note 80. 

Soils of dthsenship, according to 
-the provisions of Act of June 7, 1897, 
30 U.S.St. at L. c 3, mean ’’the last 
authenticated rolls of each tribe 
which have been approved by the 
council of the nations, and the de¬ 
scendants of those appearing on such 
rolls” and certain others specified 
who have been lawfully added to the 
rolls.—U. S. V. Wildcat, Okl., 37 S. 
Ct. 561, 244 U.S, 111, 61 L.Bd. 1024— 
54 C.J. p 1101 note 45. 

Subsequent statutes dealing with 
lights growing out bf enrollment 
Acts of congress, subsequent to 
^ct June 10, 1896, creating com¬ 


mission to Five Civilized Tribes, 
dealing with rights of citizens of 
such tribes growing out of their en¬ 
rollment and allotment of land, must 
be construed in the light of final ad¬ 
judication of enrollment as shown by 
the enrollment records.—Miller v. 
Allen. 229 P. 162. 104 Okl. 39. 
Ckimpllation from records existiiig on 
speclfled date 

Act June 28, 1906, 34 U.S.St at L. 
p 539, known as the Osage Allotment 
Act, and providing for adoption of 
roll of Osage Tribe as it existed on 
Jan. 1, 1906, requires compilation of 
final roll from agency records as 
they existed on date specified, and 
does not confirm as final roll quar¬ 
terly annuity pay roll of tribe for 
December, 1905. 

XJ.S.— Jump V. Bills, D.aOkl., 22 F. 
Supp. 380, afilrmed, C.C.A., 100 F. 
2d 130, certiorari denied 69 S.Ct 
684, 306 U.S. 645, 83 L.Ed. 1044. 
D.C.—Ickes V. Pattison, 80 P.2d 708, 
65 App.D.C. 116, certiorari denied 
U. S. ex rel. Pattison v. qckes, 56 
act 68$, 297 tr.S. 713, 8$ L.Bd. 
999 . 

■nroUment of same member twice 
is unauthorized.—^Kemohah v. Shaf¬ 
fer Oil & Refining Co., D.COkl., 38 F. 
2d 666, affirmed, C.C.A., Tiger v. 
Twin State Oil Co., 48 P.2d 609. 

sa U.S.—Scott V. Beams, C.C.A.OkL, 
122 F,2d 777. 

Okl.—Cotcha V, Ferguson, 26 P.2d 
789, 165 Okl. 152—^Rowe v. Sar- 
tain. 230 P. 919, 107 Okl. 199, er¬ 
ror dismissed 46 S.Ct 106, 269 U. 
S. 687, 70 L.Bd. 400—Miller v. Al¬ 
len, 229 P. 152, 104 Oku 39. 

31 C.J. p 490 note 80 [a], p 511 note 
42. 


31. U.S.—U. S. V. Mid-Continent Pe¬ 
troleum Corporation, C.C.A.OkL, 67 
P.2d 37, certiorari denied Hosey v. 
Mid-Continent Petroleum Corpora¬ 
tion, 64 S.Ct 346, 290 U.S. 702, 78 
L.Ed. 603—^Tiger v. Twin State Oil 
Co., C.C.A.Okl., 48 F.2d 609, affirm¬ 
ing, D.C., Kemohah v. Shaffe* Oil 
& Refining Co., 38 F.2d 665. 

OkU—Cook V. Harjo, 248 P. 661, 118 
Okl. 291—Tom v. Mills, 209 P. 163, 
87 Okl. 164, error dismissed 44 S. 
Ct 179, 263 U.S. 728, 68 L.Ed. 628. 

32. U.S.—^U. S. V. Mid-Continent Pe¬ 
troleum Corporation, C.C.A,OkI., 67 
F.2d 37, certiorari denied Hosey v. 
Mid-Continent Petroleum Corpora¬ 
tion, 54 S.Ct. 346, 290 U.S. 702, 78 
L.Ed. 603. 

33. U.S.-^ump V, Ellis, D.C.OkL, 
22 F.Supp. 380, affirmed, C.CA., 
100 P.2d 130, certiorari denied 59 
S.Ct. 684. 306 U.S. 646, 83 L.Bd. 
1044. 

34. U.S.—U. S. V. Atkins. Okl., 48 S. 
Ct. 78, 260 U.S. 220, 67 L.Bd. 224, 
affirming, O.C.A., 268 F. 923. 

31 C.J. p 490 note 80 Cb]. ' 

Mere mistake of judgment 
Determination could not be ques¬ 
tioned for mere mistake of judgment 
where there was fio charge of fraud 
or capricious conduct—Ickes v. Pat¬ 
tison, 80 F.2d 708, 65 App.D.C. 116, 
certiorari .denied U. S. ex rel. Patti¬ 
son V. Ickes, 66 S.Ct 589, 297 U.S. 
713, 80 L.Ed. 999. 

36. US.—U. S. V. Fisher, App.D.C.. 
32 S.Ct 196, 223 U.S. 95, 56 L.Ed, 
864—Garfield v. U. S., App.D.C.. 29 
S.Ct 62, 211 US. 249, 53 L.Ed. 
168. 
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names placed thereon by fraud, mistake, or inad¬ 
vertence,he may not do so arbitrarily^^ or with¬ 
out giving notice and an opportunity to be heard.^^ 
However, under another statute not containing any 
provision that the enrollment, when approved by the 
secretary of the interior, shall be final, and not 
making any mention of supplemental rolls, a deci¬ 
sion made by the secretary as to the right to share 
in distributions of interest and principal, and for 
this purpose to be placed on supplemental rolls, is 
not a judgment pronounced in a judicial proceeding, 
but rather is a ruling made by an executive officer 
in the exertion of administrative authority,^^ and 
either he or his successor has power to reconsider 
and revoke it.^® 

The due enrollment of a person as a citizen of 
a nation or tribe within the time required by the 
statute providing for allotments of lands to all so 
enrolled determines the right of such citizen to an 
allotment, and the secretary of the interior is with¬ 
out power to deprive him of it by dela 3 dng be¬ 
yond a reasonable time to approve the selection 
made and to issue the proper evidence thereof.^^ 
The enrollment of a remote ancestor will not oper¬ 
ate to preserve the tribal rights of those who have 
separated themselves from the tribe.^^ 

Review or correction by courts^ Who shall be 
enrolled as citizens or members of a nation or tribe 
and permitted to participate in the distribution of 
its property is a matter to be determined by con¬ 
gress, and its determination of sudi matter is not 
subject to review by the courts.^^ A court will de¬ 
cline to alter or reform a roll, approved by the sec¬ 
retary of the interior, after the lapse of many years 
and the vesting of property rights on the strength 


of it;^^ and it is held to be without authority to 
correct, or require the correction of, the roll where 
the alleged mistake therein consists of the omission 
of a name therefrom but it is also held to have 
power to strike a name from the roll where there 
has been an extrinsic mistake in enrolling the same 
person under two different names and thereby mak¬ 
ing two records of one determination.-*^ The sec¬ 
retary of the interior is a necessary party to a suit 
to enlarge a roll so as to include a name omitted 
therefrom.'*'^ 

Where Indian woman marries a white man and 
thereafter remains in the tribal environment, she 
retains membership in the tribe and her children 
take her status if she retains tribal membership and 
the children are bom in the tribal environment and 
are there reared by her.^® Whether or not grand¬ 
children of such a marriage have tribal member¬ 
ship depends on the status of the father or mother, 
as the case may be, and not on that of a grandpar- 
ent.50 

The Seneca Nation has retained for itself the 
power of determining who are members and who 
are entitled to enrollment as such.^i 

b. Bolls and Becords as Evid^ce 

When it is so providecf by an applicable statute In 
force at the time, approved rolls are conclusive evidence 
of the quantity of Indian blood of an enrolled person 
and the enrollment records are conclusive evidence as to 
his age. Other portions of the record, such as those 
stating sex and parentage, which the statutes do not 
make conclusive evidence may, nevertheless, be admis¬ 
sible and prima facie evidence. 

Under acts of congress so providing, certain ap* 
proved rolls are conclusive evidence of the quan~ 


se. D.C—Stookey v. Wilbur, 58 F. 

2d 622, 61 APP.D.C. 117. 

31 C.J. p 490 note 80 [cl (3). 

37. U.S.—Kemohali v. Shaffer Oil 
& Refining: Co., D.CLOkL, 38 F.2d 
665, affirmed, C.C.A., Tiger v. Twin 
State Oil Co.. 48 F.2d 509. 

38. I7.S.—^Remohah v. Shaffer Oil & 
Refining Co., supra. 

31 aj. p 490 note 80 [c] (2). 

38. U.S.—Wilbur v. U. S. ex rel. 
Eadrie, 50 S.Ct 320, 281 U.S. 206, 
74 li.Fd. 809, reversing U. S. ex 
reL Eadrie v. West, 30 F.2d 989, 68 
APP.D.C. 365, certiorari granted 
Wilbur V. U. S. ex rel. Eadrie, 49 
S.Ct 613, 279 U.S. 833, 73 KEd. 
982. 

4a U.S.—Wilbur v. U. S. ex rel. 
Eadrie, supra. 

41. U.^—Henry Gas Co. v. U. S., 
OkL, 191 F. 132, liX C^GA. 612. 

42. U.S.—^Eastern Cherokees v. U. 
S., 45 CtCl. 229. 


43. U.S.—Cherokee Nation v. Hitch¬ 
cock, App.D.a, 28 S.Ct 115, 187 
U.S, 294, 47 L.Bd. 183. 

31 O.J. p 490 note 81. 

44. U.S.--Cully V. Mitchell, UOA. 
OkL, 37 F.2d 493, certiorari denied 
60 S.Ct 347, 281 U.S. 740, 74 L.Bd. 
1154. 

45. U.S.—Jump V, Ellis, D.C.Okl., 
22 F.Supp. 380, affirmed, C-OA., 100 
F.2d 130, certiorari denied 69 S.Ct. 
584, 306 US. 645, 83 luBd. 1044. 

46. U.S.—^Tlger v. Twin State Oil 
Co., aC.A.Okl., 48 P.2d 609, affirm¬ 
ing, D.C., Eemohah v. Shaffer Oil 
& Refining Co., 38 F.2d 665. 

47. US,—Jump V. ’ Ellis, D.C.Okl., 
22 F.Supp, 380, affirmed, C.C.A., 100 
F.2d 130, certiorari denied 69 S.Ct. 
684, 306 U.S. 646, 83 UBd. 1044. 

4a US.—Halbert v. U. S., Wash., 61 
S.Ct 616, 283 US. 763, 76 L.Bd. 
1389, reversing, C.C.A., U. S. v. 
Halbert 38 P.2d 795, U S. v. Pro- 
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voe, 38 F.2d 799, U S. v. Walkow- 
sky, 38 P.2d 806, and U. S. v. Rolf- 
son, 38 F.2d 806, certiorari granted 
Halbert v. U. S., 61 S.Ct 23, 282^ 
US. 818, 76 L.Bd. 731. 

49. US.—Halbert v. U S., supra. 

5a US.—Halbert v, U S., Wash., 61 
S.Ct 616, 283 U.S. 763, 75 L.Ed. 
1389, reversing, C.C.A., U S. v. 
Halbert 38 F.2d 796, U. S. v, Pro- 
voe. 38 F.2d 799, U. S. v. Walkow- 
sky, 38 P.2d 805, and U. S. v. Rolf- 
son, 38 P.2d 806, certiorari granted 
Halbert v. U. S., 61 S.Ct 23, 282' 
US. 818, 76 L,.Bd. 731. 

51. N.T.—^Patterson v. Council of 
Seneca Nation, 167 N.B. 734, 246 
N.T. 433, reversing In re Patter¬ 
son. 221 N.TiS. 874, 219 App.Div. 
867, which affirmed Patterson v. 
Council of Seneca Nation, 219 N.Y. 

S. 687. 128 Misc. 392—Woodm v. 
Seeley, 252 N-T.S. 818, 141 Misc.. 
207, affirmed In re Woodln, 261 N.. 

T. S. 1042, 238 App.Div. 766. 
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turn of Indian blood of an enrolled person, ^nd of 
no other person,in the determination of questions 
arising under such acts;®^ and certain enrollment 
records are conclusive evidence as to the age of an 
enrolled person.55 Prior to such enactment, when 
the validity of a deed was questioned on the ground 
of the minority of the grantor, his age was a ques¬ 


tion of fact to be determined on any competent ev¬ 
idence under general rules,and enrollment rec¬ 
ords were inadmissible,®*^ where there were living 
witnesses in court who testified directly to the age 
of the grantor.®® 

Even portions of enrollment records which do 
not fall within the application of such statutes, such 


'52. U.S.—Cully V. Mitchell, C.C.A. 

Okl., 37 F.2d 493, certiorari denied 
60 S.Ct 347. 281 U.S. 740, 74 LuBd. 
1164—Jack V. Hood, D.C.Okl., 28 P. 
2d 118, affirmed, C.C.A., 39 F.2d 
694. 

Okl.—^Hsmds v. Walker, 299 P. 905, 
149 Okl. 195. 

31 C.J. p 490 note 84. 

Bolls, hut uot a oompilatiou of 
records pertaining’ to the allotment of 
lands, are made conclusive evidence 
as to the quantum of Indian blood.— 
Johnson v. Hickey, 211 P. 1036, 88 
OkL 92. 

Census cards, although part of the 
enrollment records and, as shown 
infra this section, available on the 
question of age, are not a part of 
the approved roll and may not be 
received in evidence to show quan¬ 
tum* of Indian blood; in the statute 
Act of May 27, 1908 § 3. 36 U.S.St at 
Jm p 312, congress clearly differen¬ 
tiates between approved rolls and 
enrollment records.—Cully v, Mit¬ 
chell, C.C.A.Okl., 37 F.2d 493. certio¬ 
rari denied 50 S.Ct. 347, 281 U.S. 740, 
74 L.Bd. 1154. j 

Bolls uot showing quantum of blood 
The rolls are conclusive only of 
that which they show, and, where 
they do not show the quantum of 
Indian blood of a particular person, 
as where he is enrolled as a member 
of a tribe by adoption, and rolls 
show nothing as to what race he be¬ 
longed, parol evidence is admissible 
to show that he was an Indian and 
the quantum of Indian blood he pos¬ 
sessed.—Johnson v. Hickey, 211 P. 
1036, 88 Okl. 92. 

53. Okl.—^Brown v. Bolen, 119 P,2d 
88, 189 Okl. 483. 

54. OkL—^Brown v. Bolen, supra. 
Allotment 

(1) Under Act of May 27, 1908 § 3, 
36 U.S.St at L. p 313, relating to the 
rolls of citizenship of the Five Civi¬ 
lized Tribes, in any matter pertain¬ 
ing to the allotment of an enrolled 
citizen, the rolls of his tribe are 
conclusive evidence of allottee's 
quantum of Indian blood.—^Brown v, 
Bolen, supra. 

(2) Prom the wording of Act of 
March 3, 1921 § 3, 41 U.S.St. at L. p 
1250, 8 U.S.C.A. § 3, pursuant to 
Which the 1921 Osage roll was pre¬ 
pared, and the view taken of similar 
Five Tribes legislation, it is con¬ 


cluded that the 1921 roll is conclu¬ 
sive as to degree of blood only in so 
far as the sale and distribution of 
allotted lands thereunder are con¬ 
cerned.—State ex rel. Mudd v. Osage 
County Court, 34 P.2d 244, 168 OkL 
470. 

65. Okl.—Cotton v. McClendon. 261 

P. 160. 128 Okl. 48—Dawes v. 

Brady, 241 P. 147, 112 OkL 289. 

31 C.J. p 490 note 85. 

Date of taking effect 

Act Congrr. of May 27, 1908 § 3, 
providmg that enrollment records of 
the commissioner to the Five Civil¬ 
ized Tribes shall be conclusive evi¬ 
dence as to the age of enrolled 
citizens or freedmen, became effec¬ 
tive May 27, 1908. the date of its 
passage and approval notwithstand¬ 
ing another section of the statute 
did not go into effect until sixty 
days thereafter—Sharum v. Anthis, 
243 P. 222, 114 Okl. 64. 

Entire record 

(1) The entire enrollment record 
and not any particular part thereof 
is conclusive evidence as to aga— 
Winsor v. Wilkinson, 224 P. 716, 98 
Okl. 183—31 C.J. p 490 note 86 [c] 
( 1 ). 

(2) The enrollment record of the 
commissioner to the Five Civilized 
Tribes, commonly called the Daives 
commission, which the act of con¬ 
gress declares shall be conclusive 
evidence as to the age of any en¬ 
rolled citizen or freedman of such 
tribes, embraces and includes all of 
the testimony and exhibits tending 
to establish age that were in evi¬ 
dence before the commission, and the 
conclusions of the comnussion based 
thereon from the date of the appli¬ 
cation for enrollment of any particu¬ 
lar allottee up to the time of the 
ascertainment by the commission as 
to whether the name of such allottee 
was entitled to be placed on the roll 
of the nation in which he claimed 
citizenship.—^Bdmison v. Crutsinger, 
26 P,2d 1103, 165 Okl. 252—Winsor v. 
Wilkinson, supra—^31 C.J. p 490 note 
85 Cc] (2). 

(3) Where there is conflict in por¬ 
tions of enrollment record as to age 
of citizen, such conflict must be 
reconciled, if possible, from what 
appears on records as whole, and 
that part of record which appears to 
be sustained by record aside f^om 
conflicting portions must prevaiL— 
Bdmison v. Crutsinger, supra. 
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(4) In an action by a full-blooded 
Indian to set aside a deed on the 
ground that at the date of its exe¬ 
cution he was a minor, where the 
only evidence offered on the issue 
was a certified copy of the enroll¬ 
ment record, with no birth affidavits 
attached, and the record in one place 
shows the allottee to be twelve years 
old and in another sixteen years old 
on Sept. 3, 1898, the date of applica¬ 
tion for enrollment, a finding on the 
issue of his minority adversely to 
him will not be disturbed.—^Brown 
V. Miller, 215 P. 748, 89 Okl. 287. 
Census card 

Where It appears that the census 
card constitutes the complete enroll¬ 
ment records, it is admissible as con¬ 
clusive evidence of age, not as a 
“census card,” but as the “enroll¬ 
ment records,” when so certified by 
the proper officer.—^Johnson v. Alex¬ 
ander, 167 P. 989, 66 Okl. 128—31 
C.J. p 490 note 86 [d]. 

Date of birth 

(1) The enrollment record giving 
the age of an enrolled Indian at a 
certain number of years on the date 
of the enrollment is conclusive that 
he had arrived at that age at some 
period of time within the year pre¬ 
ceding that date, and had not 
reached his next birthday, but is 
not conclusive as to the date of his 
birth—Hart v. Roach, 30 P.2d 168, 
167 Okl. 418—^Blair v. Wilkerson, 240 
P. 626, 113 Okl. 193, certiorari denied 
48 S.Ct 33, 276 U.S. 488, 72 L.Ed. 
388—Caton v. Brubaker, 236 P. 420, 
113 OkL 1—Williams v. McCants, 230 
P. 730, 104 OkL 168—McHodge v. 
Tulsa St Ry. Co., 219 P. 666, 96 Okl. 
269—31 aj. p 490 note 85 [e] (1). 

(2) Consequently, parol evidence is 
admissible to show the exact date of 
birth, provided it Is consistent with 
the record and does not show the 
enrolled person to be a year or more 
younger or older than the age stated 
in the record.—^Blalr v, Wilkerson, 
supra—Canard v. Wilson, 222 P. 963, 
97 Okl. 89—^McHodge v. Tulsa St. 
Ry. Co., supra. 

31 C.J. p 490 note 85 Ce3 (2). 

56. OkL—Culver v. Diamond, 167 P. 

‘ 223, 64 Okl. 271. 

57. OkL—^Miller v. Thompson, 163 P. 

528, 65 Okl. 86—Grayson v. Dur¬ 
ant, 144 P. 692, 43 Okl. 799. 

68. Okl.—^Jackson v. Lair, 150 P. 

162, 48 OkL 269—Smith v. Bell, 144 

P. 1058, 44 Okl. 370. 
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as statements and recitals of sex, parentage, and 
like descriptive matters, may, in subsequent litiga¬ 
tion, be admissible in evidence^^ and entitled to ap¬ 
propriate consideration with all other evidence on 
the question to which they relate,®® and, while they 
are not conclusive,®^ they are prima facie evi¬ 
dence®- of great weight®® and are not overcome ex¬ 
cept by clear and convincing proof,®^ the burden of 
introducing which is on the person who asserts the 
incorrectness of the enrollment.®® So, also, where 
a statute making the enrollment records conclusive 
evidence of age is not applicable on account of the 
questions at issue involving unrestricted lands, en¬ 
rollment records are admissible to show age, and, 
although they are not conclusive, they are highly 
persuasive.®® Furthermore, where the question in¬ 
volved is the degree of Indian blood of a person 
who is not enrolled, but whose ancestor is enrolled, 
the rolk are prima facie evidence,®*^ but their incor¬ 
rectness may be shown by clear, cogent, and con¬ 
vincing proof,®® the burden of introducing which is 
on the party asserting such incorrectness.®® 

Number of freedmen. The Qierokee Nation be¬ 
ing directly interested in the enumeration or census 
of the Cherokee freedmen made by the United 
States, and having had an opportunity to take part 
in the investigation, the census roll may be used as 


evidence of the number of the freedmen.^® 
c. Membership by Adoption 

An Indian tribe may admit freedmen, aliens, and 
individual members of another tribe Into its membership. 

A tribe of Indians may admit aliens to member¬ 
ship in the tribe,and a person so adopted acquires 
all the rights and incurs all the obligations of a 
member of the tribe.^® He does not, however, lose 
his status as a citizen of the United States;*^® nor 
does he become an “Indian” within the meaning of 
the statutes.74 A tribe may also admit individual 
members of another tribe into its membership,^®* 
and Indians so admitted are thereafter bound by 
the constitution and laws of their adopted tribe.7® 

Marriage. The ordinary occasion for adoption 
is the marriage of one not an Indian to an Indian 
woman; but such marriage does not of itself make 
one a member of the tribe.'^^ 

Withdrawal of membership. Membership con¬ 
ferred by an Indian tribe on an alien may be after¬ 
ward withdrawn by the tribe, and, on such with¬ 
drawal, the original status of the adopted member 
becomes restored.*^® 

Collective adoption of freedmen. The freedmen 
of the Cherokee Nation*^® and of the Choctaw Na- 


59. U.S.—Scott V. Beams, C.C.A. 
Okl., 122 F.2a 777. 

Okl.—Miller v. McIntosh, 11 P,2d 
923. 157 OkL 213—Kanlmaya v. 
Choctaw Lumber Co., 294 P. 817, 
147 OkL 90. followed in 294 P. 822, 
two cases, 147 Okl. 94—Smith v. 
Lindsey, 216 P. 791, 91 OkL 8. 
Affidavit not IdentiiLed, as part of 
enrollmeot record, and not showingr 
that affiant, now deceased, was in 
any way related to, or a member of 
the family of, the person in question 
is not admissible on an issue of re¬ 
lationship or pedigree.—Prank v. 
Harjo, 286 P. 14, 142 Okl. 157. 

601 . U.S.—Scott V. Beams, C.C.A. 

Okl., 122 P.2d 777. 

61. U.S.—Scott V. Beams, supra. 
Okl.—^Palmer v. Replogle, 4 P.2d 30, 
1'52 Okl. 140—^Plxico v. Chapman, 
284 P. 8, 141 Okl. 86. 

Srror in part of record 
Notwithstanding an error in a no¬ 
tation on a census card, an enroll¬ 
ment record, taken as a whole, was 
not sufficient to establish that a 
named person was the father of an¬ 
other named person.—^Robins v« 

Smith, 264 P. 831, 130 Okl. 56. 

02. U.S,—U. S. V. Mid-Continent 
Petroleum Corpomtion, C.C.A. 
OkV. ®7 P.2d 37, certiorari denied 
Hosey v. Hid-Cbhtinent Petroleum 
Corporation. 54 S.Ct' 346, 290 U.S. 
702, 78 L.Ed. 6081' 


OkL—Taholar v. Autry, 10 P.*2d 676, 
156 OkL 257—Cox v, Colbert, 276 
P. 317, 135 Okl. 218—Mowdy v. 
Leeper, 250 P. 432, 122 Okl. 16. 

63. U.S.—Carter Oil Co. v, Scott, D. 
C.OkL, 12 F.2d 780, reversed on 
other grounds, C.C.A., Knight v. 
Carter Oil Co., 23 F.2d 481. 

64. U.S.—Carter Oil Co. v. Scott, 
supra. 

Okl.—^Taholar v. Autry, 10 P.2d 676, 
156 Okl 267—Cox v. Colbert, 275 
P. 317, 135 Okl. 218—Halsell v. 
Beartail, 227 P. 392, 107 OkL 103, 
certiorari denied Beartail v. Hal¬ 
sell, 45 S CL 126, 266 U.S. 628, 69 
L.Ed. 476, 

Svidenoe held sufficient to over¬ 
come.—Cotcha V. Ferguson, 25 P.2d 
789, 165 Okl. 162. 

Bvidence held insuffloient to re¬ 
but records.—Harjo v. Johnston, 104 
P.2d 985, 187 OkL 56L 

65. OkL—^Taholar’ v. Autry, 10 P.2d 
676, 156 Okl. ’257—Cox v. Colbert, 
275 P. '317, 135 Okl. 21'8—Mowdy 
V. Leeper, 260 P. 432, 122 OkL 16. 

6A Okl.—Warner v. Williams, 12 P. 
2d 525, 158 Okl 66. 

67. OkL—^Brown v. Bolen, 119 P.2d 
88, 189 OkL 483. 

88. Okl,—^Brown v. Bolen, supra. 

69. Okl.—^Brown v. Bolexi, supra. 
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TO. tr.S.—Whitmire v. Cherokee Na¬ 
tion, 30 CtCl. 180. 

71. U.S.—U. S. V. Hitchcock, 27 S. 
Ct 423, 205 U.S. 80, 61 L.Ed. 718, 
affirming 26 App.D.C. 290. 

31 C.J. p 481 note 14. 

72. U.S.—Alberty v. U. S., Ark., 16 
S.CL 864, 162 U.S. 499, 40 L.Bd. 
1051. 

31 C.J. p 481 note 15. 

73; U.S.—Roff V. Burney, Ind.T., 18 
S.CL 60, 168 U.S. 218, 42 L.Ed. 442. 

31 aj. p 481 note 16. 

74. U.S.—Alberty v. U. S., Ark., 16 
S.CL 864, 162 U.S. 499, 40 L. E<L 
1051. 

81 C.J. p 481 note* 17. 

75. U.S.—^Delaware Indians v. Cher¬ 
okee Nation, CtCl., 24 S.Ct. 342, 
193 U.S. 127, 48 L.Ed. 646. 

31 CJ. p 481 note 18. 

70. U.S.—^Delaware Indians v. Cheiv 
okee Nation, supra. 

77. U.S.—Noflre v. U. S., Ark., IT 
S.OL 212. 164 U.S. 657, 41 L.Bd. 
588. 

31 CJ. p 481 note 20. 

73; U.S.—^Roff V. Burney, Ind.T., 18 
S.CL 60, 168 U.S. 218, 43 L.Ed. 442. 

79. U.S.^Alberty v. U. S.. Ark., 16 
S.CL 864, 132 U.S. 499, 40 LuBd. 
1051. 

31 CJ. p 481 note 23. 
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tion®® have become members of the respective 
tribes by adoption; but the Chickasaw freedmen 
have never been adopted by that Nation.Si Col¬ 
ored persons never held as slaves in the Indian 
country have no more rights in the Indian country 
than other citizens of the United States.^2 

§ 11. Powers and Liabilities of Nations or 
Tribes 

Indian tribes or nations have, In respect of their own 
locai affairs, many of the rights, powers, and exemptions 
from liability, of sovereign political entities. 

As far as is essential to constitute them separate 
nations, the rights of sovereignty have been con¬ 
ceded to Indian tribes.*^ They may levy war and 
conclude peace.^^ They have the right to local 
self-government,and they regulate and control 
their own local affairs and rights of persons and 
property, except as otherwise specially provided by 
law.S® In the absence of statute, an Indian nation, 
recognized by the United States as a distinct po¬ 
litical community, is, like other governments, free 
from liability for injury from mob violence or fail¬ 
ure to keep the peace.**^ Also, Indian tribes are not 
liable for interest unless liability is created by stat¬ 
ute or assumed by an authorized contract.^^ 

§ 12. —— Power of Tribe to Tax or License 

An Indian tribe may Impose taxes and require licenses 
within the limits of the territory it occupies. 

A tribe has the ordinary powers of taxation 


§ 14 

over persons and property within its limits.^® It 
may require a license before permitting noncitizens 
to engage in business or in the practice of a pro¬ 
fession within its territorial limits.^® 

§ 13. -Liability for Indian Depredations 

Primary liability for depredations committed by mem¬ 
bers of an Indian tribe rests on the tribe. 

Indian depredations are primarily liabilities of 
the Indian tribe by whose members they were com¬ 
mitted and provision has been made by act of 
congress, Rev.St. § 2156, as to obtaining satisfaction 
therefor from tribes in amity with the United 
States. The liability of an Indian tribe for depre¬ 
dations may arise out of a treaty between the tribe 
and the United States, even though the Indian 
Intercourse Act has been extended by congress 
to the country in which the Indians reside.®^ Else¬ 
where in this work are discussed the liability of 
the United States for claims arising from such 
depredations, see the C.J.S. title United States § 
151, also 65 C.J. p 1379 note 14-p 1384 note 50, and 
jurisdiction of such claims, see Federal Courts § 
335. 

§ 14. Indian Laws and Customs 

To the extent that It U not provided otherwise by an 
applicable statute or treaty, Indian laws and customs are 
controlling In Internal affairs of the tribes. 

When not provided otherwise by statute, the In¬ 
dian laws and customs control in all internal affairs 
of the tribes.^ ^ The breaking off and recasting of 


80. U.S.—Lucas V. XJ. S., Ark., 16 S. 
Ct. 1168, 163 U.S. 612, 48 L.Bd, 
282. 

81. U.S.—Chickasaw Nation v, U, S., 
95 CtCl. 192—U. S. V. Choctaw 
Nation, 38 CtCl. 658, affirmed 24 

S. Ct. 411, 193 U.S. 115, 48 L.Bd, 
640. 

82. U.S.—U. S. V. Payne, D.C.Ark., 
8 F. 883, 2 McCrary 289. 

83. U.S.—^Worcester v. Georgria, Qa-, 
•6 Pet. 615, *8 L.Bd. 483. 

Minn.—^U. S. v. Shanks, 15 Minn. 
•369. 

Higrht to make treaties see infra § 
24. 

34. U.S.—^Montoya v. U. S., CtCl., 
21 act 368, 180 U.S. *261, 45 UBd. 
521. 

31 C.J. p 48-6 note 20. 

£5. N.T,—^Patterson v. Council of 
Seneca Nation, 157 N.B. 734, 246 
N.T. 483, reversing In re Patter¬ 
son, 221 N.T.S. 874, 219 App-Uiv. 
357, which affirmed Patterson^ v. 
Council of Seneca Nation, 219 N. 

T. S. -587, 128,Misc. 392. 

31 C.J, p 486 note 21. 

88. N.T.—W)Ooatn..T. Se^ey, 252 N. 


T. a 818, 141 Misc. *207, affirmed 
In re Woodin, 261 N.T.S. 1042, 238 
App.Biv. 766. 

31 C.J. p 486 note 22. 

Blectlons 

Provisions of Election Law for 
proceedings for examination or pres¬ 
ervation of ballots are inapplicable 
to Indian election held pursuant to 
Indian Law 5 42.—^In re Seneca, 292 
N.T.S. 784, 249 App.Biv. 921. 

87. U.a— Turner v. U, S., 39 aCt 
109, 248 U.a 354, 63 L.Bd. 291, af¬ 
firming 61 CtCt 125. 

Indian depredations see infra § 13. 

88. U.S.—U. a V. U. S. Fidelity & 
Guaranty Co., C.C.A.Okl., 106 F.'2d 
804, modifying, B.C., 24 F.Supp. 
951, certiorari granted 60 S.Ct 383, 
'808 U.S. 548, 84 L.Ed. 461, reversed 
oh other grounds 60 S.Ct 653, 809 

U. a 506, 84 L.Ed. 894. 

89. U.S.—^Morrifl v. Hitchcock, 24 
S.Ct 712, 194 U.S. 384, 48 L.Bd. 
1030, affirming 21 App.B.C. 

Ind.T.—Maxey v. Wright, 54 S.W. 
807, '3 Ind.T. 243. 

State taxation of personal property 
of Indians see infra 5 88. 
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State taxation of Indian lands and 
rights therein see the C.J.S. title 
Taxation § 212, also *61 C.J. p 378 
note 40~p 381 note 72. 

^ U.a— Buster v. Wright, Ind.T.. 
135 F. 947, 68 C.C.A. 506, appeal 
dismissed 27 aCt 777, 203 U.S. 
599, 51 L.Ed. 884. 

Ind.T.—^Zevely v. Weimer, 82 S.W. 
941. 5 Ind,T. 646. 

9L U.S.^hurch v. U. S., 48 CtCL 
262. 

92. U.a— Pino V. U. S., 88 CtCl. 64. 
'81 C.J. p 546 note 5. 

9a U.a-*-U. S. V. Charles, B.C.N. 

T., 23 F.Supp. 346. 

N.T.—^Patterson v. Council of Seneca 
Nation, 167 N.BL 734, 345 N.T. 433, 
reversing In re Patterson, 221 N. 
T.S. 874, 219 App.Biv. 857, which 
affirmed Patterson v. Council of 
Seneca Nation, 219 N.T.S. 587, 128 
Mlsc. 392. 

31 QJ. p 437 note 30. 

Bzbliuloii of oomanoiL law 
The tribal Indians knew nothing 
of the common law of England and 
did not become subject thereto ex¬ 
cept as they cast aside tribal rela^ 
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tribal affiliations between Indians is a matter de¬ 
pendent on the peculiar usages and customs of each 
particular tribe.®^ In determining vt’ho are the com¬ 
munal owners entitled to share in the distribution 
of a fund under a treaty, the court will follow In¬ 
dian laws and customs so far as they do not come 
in conflict with the laws of the United States or the 
purposes of the treaty or natural law and justice.®^ 
However, adoption of children cannot be accom¬ 
plished by following tribal customs.^® Also, the va¬ 
lidity of contracts between citizens of the United 
States, which are binding and valid under the laws 
of the United States, and of the states where made, 
is not affected by the customs or laws of the Indian 
tribes within whose territory the contract is to be 
carried out^"^ 

Treating the Cherokee Nation as a territory in 
some respects, and within the meaning of certain 
statutes, it has been held that its laws and pro¬ 
ceedings are on the same footing as those of other 
territories of the United States.^* 

The United States courts may not, without express 
authority from congress, inquire into the method 
by which the laws of an Indian tribe or nation are 
adopted.^3 United States courts were by act of 
congress prohibited from enforcing, either at law 
or in equity, any laws of the Indian tribes in the 
Indian Tfrritory;^ but, where rights had vested un¬ 
der such laws, these courts were authorized to 
enforce those vested rights,^ 

When not judicially noticed, see Evidence § 24, 
a custom of a particular Indian tribe or nation is 
to be proved like any other fact^ and may be tes¬ 


tified to by a person who, although not a lawyer, is 
acquainted with the customs of the tribe or na¬ 
tion in question.^ Failure to plead an Indian law 
may be cured by the evidence and verdict.® 

§ 15. -Descent and Distribution 

Tribal laws and customs govern the descent and dis¬ 
tribution of the property of an Intestate member of an 
Indian tribe where it is not provided otherwise by an 
applicable federal statute and the tribal organization Is 
still recognized by the government. 

The descent of lands and the distribution of per¬ 
sonal property of an intestate member of an In¬ 
dian tribe are determined in accordance with the 
tribal laws and customs where it is not provided 
otherwise by an applicable federal statute and the 
tribal organization is still recognized by the gov¬ 
ernment.® In the absence of proof that a tribe 
of Indians has laws or customs having the force 
of law, regulating the descent of property, the pre¬ 
sumption arises that the property of a deceased per¬ 
son would belong to the first occupant.^ The ap¬ 
plication of laws of descent other than tribal laws 
or customs is discussed infra § 64. 

Prominent laws and customs of particular tribes 
or nations are those that inheritance is through the 
mother only® or that the mother is of nearer rela¬ 
tion to a child than the father,® and that the ma¬ 
ternal kin are of closer relation than paternal kin 
of the same degree,^® although it has been held that 
the father or his blood kindred inherit in prefer¬ 
ence to more remote kindred of the mother and 
this rule has been followed, on the principle of 
stare decisis, notwithstanding a well supported con- 


tions and became citizens of the 
states and assumed duties and ob¬ 
ligations thereunder.—^Mayse v- 
Newman, 118 P,2d '398, 189 OW, 586. 
Recognition of Indian divorce see 
Divorce § 327 d. 

94. U.S.—Smith V. Bonifer, C.C.Or., 
154 F. 883, affirmed 1S6 F. 846, 92 
C.O.A. 604. 

U.S.—New York Indians v. U. 
S., 40 CtCl. 448. 

99L Or.—Non-she-po v. Wa-win-ta, 
6^ P. 1*5, 37 Or. 213, 82 Am.S.R. 
749. 

97- U.S.—^Anheuser-Bush Brewing: 
Assoc. V. Bond, Ind.T., 66 F. 663, 
13 CO,A. 665. 

Ind-T.—Walker Trading: Co. v. Gra¬ 
dy Trading: Co., 39 aW. 354, 1 
Ind.T. 191. 

98. U.S.—U. a V. Cox, D.C., 18 How. 
100, 15 Li>d. 299. 

91 ai. p 487 note 35. 

99. U.a—^Delawaj^ Indians v.'Cher¬ 
okee NatiOB. CtCL, 24 S.Ct. 342, 
193 U.S. 127, UBd. 946. 


1- Okl,—Finley v. Thompson, 174 P. 

535, 68 Okl. 250. 

■31 C.J. p 487 note 37. 

9. Ind.—Boudinot v, Boudinot, 48 
aw. 1019, 2 Ind.T. 107. 

a Mo.—Wear v. Sanger, 2 S.W. 307, 
91 Mo. 348. 

31 CJ, p 487 note 39 fa], 

4. Mo.—^Wear v. Sanger, supra. 

5- Ind.—James v. Smith, -58 S.W. 
714, 3 Ind.T. 447. 

0. U.S.—^U. S, V, City of Salaman¬ 
ca, D.C.N.Y., 27 F.Supp. 641. 

N.Y.—Woodln v, Seeley, 252 NT.Y.S. 
818, 141 Misc. 207, affirmed In re 
Woodin, 261 N.Y.S. 104*2, 238 App. 
Div. 766. 

OkL—Tiger v. WUdman, 244 P. 24, 
116 Okl. 171, followed In Tiger v. 
Hensley, 244 P. 29, 116 Okl. 176, 
Tiger v. PTailey, 244 P. 29, 116 
Okl. 176. Tiger v. Wilson, 244 P. 
30, ll-e Okl. 177 and Tiger v. Prit¬ 
chett, 244 P. 39, 116 Okl. 177— 
Childers v. Samuels, 232 P. 103, 
107 Okl. 169, error dismissed Sam¬ 
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uels v. Childers, 46 S.Ct. 48<5, 271 
U.S. 644, 70 L.Bd. 1129. 

81 C.J. p 487 note 41, p 5*23 notes 15, 
33. 

7. Ala-—^Brashear v. Williams, 10 
Ala. 630. 

8* N.Y.—Woodln V. Seeley, 262 N.Y. 
a 818, 141 Misc. 207, affirmed In 
re Woodin, 261 N.Y.S. 1042, 238 
App.Div. '766. 

9- Okl.—Reily v. McRay, 260 P. 792, 
120 Okl. 260—Bilby v. Hiarrison, 
227 P. 407, 100 Okl. '67—Haney v. 
Anderson, 178 P. 120, 7'2 Okl. 62— 
Barnett v. Way, 119 P. 418, 29 
Okl. 780—De Graffienreld v. Iowa 
Land & Trust Co., 95 P. 624, 20 
OkL 687. 

la Okl.—Kelly v. McRay, 260' P. 
792, 120 CMtl. 260—Bilby v. Har¬ 
rison, *227 P. 407, 100 Okl. 67^ 
Haney v, Aiiderson, 178 P. 120, 72 
Okl. 62. 

11. Okl.—Scott v. Jacobs, 140 P. 
148, 40 OkL S'22—-Barnett v. Way, 
119 P. 418^ 29 Okl 780. 
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tention that, under the law and custom of the In¬ 
dian nation in question, the father and his blood 
relatives are not, for the purpose of inheritance, 
kin in any degree to the child.^^ A Creek statute 
providing that a person claiming to be the child of 
a deceased male person is not entitled to any share 
in the estate of deceased if it is proved that de¬ 
ceased did not, during his life, recognize claimant as 
his offspring, is a statute of descent and not of 
legitimation.^^ 

§ 16. Tribal Courts 

The Jurisdiction of some, but not other, tribal courts 
has been taken away by statute. 

By act of congress, 33 U.S.St. at L. p 573, all 
jurisdiction was taken from the tribal courts in 
what was then Indian Territory and vested in the 
federal courts of the Territory.!^ Prior to this 
act, the tribal courts had exclusive jurisdiction over 
suits between members of the tribe and over crimes 
committed by Indians against Indians.^® The con¬ 
struction of statutes of the tribe was solely with¬ 
in their jurisdiction,^® and their jurisdiction ex¬ 
tended to members of the tribe by adoption.^^ 
While it did not extend to citizens of the United 
States, such exemption was waived if not specially 
pleaded.^® The judgments of the tribal courts stood 
on the same footing and were entitled to the same 
faith and credit as the judgments of territorial 
courts of the United States,but they could be im- 


§ 17 

peached collaterally on the ground of lack of ju- 
risdiction.20 

In New York both the tribal law^^ and a state 
statute22 purport to confer jurisdiction of certain 
matters concerning Indians who reside upon reser¬ 
vations, and their property, on the peacemakers* 
court, and a surrogate’s court for the Seneca Na¬ 
tion has been created.^® However, the peacemak¬ 
ers* court did not originate with the state, but was 
created by the constitution or charter of the Seneca 
Nation of Indians and was recognized and given 
strength and authority by statute.^^ Its source of 
jurisdiction is not the state statute, but the Indian 
constitution,and the comprehensive jurisdiction 
bestowed by the constitution is not limited by the 
state statute which does not deny such jurisdiction 
and merely fails to use terms apparently bestowing 
it.26 

§ 17. Actions by or against Tribes 

An Indian tribe cannot sue or be sued except In pur¬ 
suance of statutory authority. It may not sue on the 
Individual claim of a member of the tribe, nor may In¬ 
dividuals sue In Its name or on Its behalf except where 
the chief of the tribe fails to act and a member of the 
tribe Is authorized by statute In such case to bring suit. 

It is generally held that an Indian tribe cannot 
sue or be sued in the courts of the United States 
or in a state court^^ except where authority has 
been conferred by statute.^® Immunity from suit 
extends to cross suits and continues even after dis- 
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12. OkL—Bilby v. Harrison, 227 P. 
407, 100 Okl. 67. 

13. Okl.—Green v. Wilson, 240 P. 

1051, 112 Okl. 228—Jameson v. 

Jameson, 288 P. 426, 111 Okl. 82. 

14. Okl.—Colbert v. Pulton, 1'57 P. 
1151, 74 Okl. 293. 

31 C.J. p 487 note 44. 

15. U.S.—^Noflre v. XJ. S., Ark., 17 
set. 21*2, 1-64 TT.S. 657, 41 L,Ed. 
588. 

31 C.J. p 487 note 45. 

10. U.S.—^Talton v. Mayes, Ark., 16 

S.Ct 986, 163 U.S. 376, 41 •L.Ed. 
196. 

17. U.S.—Alberty v. U. S., Ark., 16 

S. Ct 864, 162 U.S. 499, 40 L.Ed. 
1051. 

31 C.J. p 487 note 45 [b], p 488 note 
47. 

la. U.S.—Cemells v. Shannon, Ind. 

T. , 63 P. 305, 11 C.C.A. 465— 
Ezendine v. Pore, Ind.T., 56 P. 
777, 6 C.C.A. 112—Mehlin v. Ice, 
Ind.T., 56 P. 12, 5 C.C.A. 40-3. 

19. U.S.—U. S. V. Coze, D.C., 18 
How. 100, 15 L.Ed. 299—Cornells 
V. Shannon, Ind.T., 63 F. 305, 11 
C.aA. 465—^BJzendine v. Pore, Ind. 
T., 65 P. 77, 6 CC.A, 112. 

81 CJ. p 488. note 49. ’ 


2a Ind,T.—^Raymond v. Raymond, 
37 SW. 202, 1 Ind.T. 334. 

21- U.S.—Rice V. Maybee, U.C.N.T., 

2 P.Supp. 669. 

22. U.S.—^Rice v. Maybee, supra. 

31 C.J. p 488 note 51—48 C.J. p 776 

note 71. 

Bodies held not peacemakers’ courts 

(1) Tuscarora Indians* tribal 
council—^Mt Pleasant v. Gansworth, 
•271 N.r.S. 78, 150 Misc. 584, affirmed 
273 N.Y.S. 443, 242 App.Div. 675. 

(2) Council of chiefs of St Regris 
Indians.—Terrance v. Gray, 151 N. 
T.S. 136, 165 App.Div. 636—In re 
Terrance's Estate, 32 N.T.S.3d 540. 

23. N.T.—Jimeson v. Lehley, 101 N. 
T.S. 216, 51 Misc, 652. 

24. U.S.—^Rice V. Maybee, D.C.N.T., 
2 P.Supp. 669. 

N.Y.—^Patterson v. Council of Seneca 
Nation, 167 N.E. 734, 245 N.Y. 483, 
reversingr In re Patterson, 2*21 N.’ 
T.S. 874, 219 App.Div. '857, which 
affirmed Patterson v. Council of 
Seneca Nation, 219 N.Y.S. 687, 128 
.Misc. 392. 

31 C.J. p 488 note 51 [b]. 

25. N.Y.—^Patterson v. Council of 
B4neca Nation, supra. 

667! 


Charter or oonstitntloii of Seneca 
Indians Is sufficient to support Ju¬ 
risdiction 

U.S.—^Rice V. Maybee, D.C.N.Y., 2 P. 
Supp. 669. 

20L N.Y.—^Patterson v. Council of 
Seneca Nation, 157 N.B. 734, 245 
N.Y. 433, reversing: In re Patter¬ 
son, 221 N.Y.S. 874, 219 App.Div. 
857, which affirmed Patterson v. 
Council of Seneca Nation, 219 N. 
T.S. 587, 128 Misc. 392. 

Blvei^ent view Is that the Juris¬ 
diction of the peacemakers* court is 
wholly statutory, and the court may 
ezercise no Jurisdiction save such 
as IS ezpressly conferred on It by 
statute.—^People v. John, 141 N.Y.S. 
225, 80 Misc. 418. 

37. U.S.—U. S. V. U. S. Fidelity & 
Guaranty Co., Okl., 60 S.Ct 653, 
309 U.S. 606, 84 L.Ed. 894, revers¬ 
ingr, aC.A, 106 P.2d *804, modlfy- 
ingr, D.C,, 24 P.Supp. 961, certiorari 
grranted 60 S.Ct 383, 308 U.S. 548, 
84 Ii.Ed. 461—City of Salamanca 
T. Seneca Nation of Indians, D.C. 
N.T., 47 P.Supp. 939. 

N.Y.—^In re Darch, 265 N.Y.S. 36, 
147 Misc. 836. 

31 O.J. p 488 note 54. 

28. U.S.—U. S. V. U. S. Fidelity & 



INDIANS 


42 C.J.S, 


§ 17 

solution of the tribal government.^® It cannot be 
waived by officials.®® 

A tribe may not maintain suit and recover on a 
claim which is not a tribal claim, but concerns the 
rights of, and obligations to, individual Indians who 
are members of the tribe Likewise a suit can¬ 
not be brought by individuals in the name of the 
tribe®® in the absence of statutory authority,®® or 
by a portion of a tribe which has separated there- 
from.®4 In a suit by an Indian on behalf of him¬ 
self and of others similarly situated, plaintiff is 
not entitled to ask for relief on behalf of a band of 
Indians of which he is not a member and for which 
he has no authority to speak.® 5 Where the pos¬ 
session of Indian lands is held by a noncitizen, 
members of an Indian tribe desirous of taking such 
lands as an allotment cannot maintain an action to 
recover the possession thereof, the right of action 
being only in the sovereign, either the Indian na¬ 
tion or the United States.®® Under statutory au¬ 
thority, however, a tribe may bring suit to recover 
the possession of lands held by one wrongfully 
claiming to be a member of the tribe,®^ and if the 
chief of the tribe fails to act then any member of 
the tribe may bring suit.®® In a suit so brought it 
must appear by the complaint that the chief or gov¬ 
ernor has failed or refused to bring it®® The suit 
is based primarily on the right of the tribe, and it 
may be substituted as plaintiff.^® Actions by or 


against individual Indians generally are discussed 
supra § 8, and suits by the United States on be¬ 
half of Indians are discussed infra § 21. 

In equity. As an Indian nation is exempt, from 
considerations of public policy, from a civil suit to 
compel its performance of a contract or to recover 
damages for its violation,^^ the purpose of such a 
suit cannot be indirectly accomplished by means of 
a suit in equity against the principal chief of the 
nation to compel him in his official capacity to pay 
money of the nation into court to be applied to the 
discharge of a contract made in its behalf.'*® Where 
authority to sue has been conferred, a tribe may 
maintain an injunction to restrain the usurpation 
of official authority;^® and, where an Indian tribe 
seeks relief in equity, its rights, aside from mere 
delay, are measured by legal estoppel, equitable es¬ 
toppel, and the other principles of equity jurispru- 
dnce applicable to individuals.^^ 

In an action brought by an Indian nation to en¬ 
join the secretary of the interior from leasing oil 
lands held for the benefit of the nation, it is not 
necessary to join, as parties defendant, the persons 
or corporations to whom the secretary proposes to 
make the leases;^® but where the action is one by a 
tribe to restrain the secretary of the interior from 
paying gas and oil royalties to a county treasurer, 
the United States, as trustee of the funds in ques- 
1 tion, is an indispensable party.^® The United States 


Guaranty Co., C.C.A.Ofcl., 106 ]B*.2d 
804, modifying, P.C., 24 F.Supp. 
261, certiorari granted 00 S,Ct, 883, 
308 US. 648. 84 UEd. 461, reversed 
on other gprounds 60 S.Ct. *653, 309 
US. 506, 84 UEd. 894-^Puehlo of 
Picuris In State of New Mexico r. 
Abeyta, C.C.A.N.M., 60 F.2d 12. 

3l O.JT. p 4S8 note 66. 

Beoovexy agalaurt Xndiaa nailon on 
pxlttciide of qnaaitiim xnemlt for 
services rendered and expenses in¬ 
curred is authorized by some stat¬ 
utes.—Garland’s Heirs v. Choctaw 
Nation. Ct.CL. 47 S.Ct 276, 2?2 US. 
728, 71 UBd. 494. 

Conditioii attached to pennifsioii 
Where an action of ejectment is 
brought by an Indian tribe under a 
statute authorizing such action .to 
be brought within the same time 
as though brought by citizens of the 
state, the statute of limitations may 
be a bar. as plaintiff cannot Invoke 
the special remedy given by the stat¬ 
ute without being bound by the con¬ 
ditions on which it was given.— 
Seneca Nation v. Christio, 27 N.B. 
27^, 126’N.Y. 122. 

aa.' US^-U & V. U S. Fidelity & 
Quality Co., OkL, 6d S.Ct '663, 
80» US. 696. 8t4'^ L.Bd. 834,^revers- 
ingj CwaA.,s IW F.2<t 894, modify-J 


ing, D.C., 24 F.Supp. 961, certio¬ 
rari granted 60 S.Ct *383, 808 U 

S. 648. 84 UEd. 461. 

sa US.—U, S. V. U S. Fidelity & 
Guaranty Co., supra. 

31. US.—Sioux Tribe of Indians v. 
U S., 89 CtCl. 31. 

32. N.Y.—Johnson v. Liong Island 
R. Co., 56 N.E. 992, 16-2 N.Y. 462. 

31 C.J. p 489 note 60. i 

33^ N.Y.—^Pharaoh v. Benson. 149 
N.Y.S. 438, 164 App.Div. 51, af¬ 
firmed 119 N.B. 1073, 222 N.Y, 665. 
31 C.J. p *489 note 61. 

34L N.Y.—People v. Land Office, 1 
N.B. 764. 99 N.Y. 648—Cayuga In¬ 
dians V. State, 1 N.B. 770, 99 N. 
Y. 236. 

35. D.C.—Morrison v. Fall, 290 F. 
306, 63 App.I>.<l 331, afilrzhed Mor¬ 
rison V. Works, 45 S.Ct 149, 266 
US. 481, 69 L.Ed. 394. 

33. US.—Sanders v. Thornton, Ind. 

T. , 97 F. 868, 38 -aUA. 608. 
ljid.T,—Casteel v, McNeely, 64 S.W. 

694, 4 Ind.T. L 

37. U.S.—Hargrove v. Cherokee Na- 
Uon, 129 P. 186, *63 C.C.A. 276. af¬ 
firming 69 S.W. 823, 4 Ind.T. 129. 
81 aj. p 488 note 66 [a], {b3. 

3a Ind.T.—^Brought v. Cherokee 

Nation, 69 S.W. 937,. 4 Ind.T. 462, 
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reversed on other grounds 1'29 P. 
192, 68 C.CJL. 350. 

39. Ind.—^Daniels v. Miller, 69 S.W. 
935. 4 Ind.T. 426. 

31 C.J. p 489 note 58. 

40. US.—^Brought v. Cherokee Na¬ 
tion, 129 F. 192, 63 C.C.A. 350, re¬ 
versing 69 S.W. 937, 4 Ind.T. 462. 

-31 C.J. p 489 note 59. 

41. US.—^Adams v. Murphy, Ind.T., 
166 F. 304, 91 aC.A. 272—Thebo 
V, Choctaw Tribe, Ind.T., 66 F. 372,. 
IS C.C.A. 519. 

42. US.—Adams v. Murphy, Ind.T.,. 
165 P. *304, 91 C.C.A. 272. 

4a N.Y.—Seneca Nation v. Jimeson,. 
114 N.T.S, 401, 62 Mlso. 91—Seneca 
Nation V. John, 16 N.T.S. 40, *27 
Abb.N.Cas. 253. 

44. US.—Polk V. U S., OkL, 233 F. 
177, 147 C.C.A. 18S. 

Bellaf TuawarzaiLted by pleading* 
should not be granted.—McCauley v. 
Ma k a h Indian Trtbe, C.C.A.Wash.,. 
128 P.2d 867. reversing. Ua, Makah, 
Indian Tribe v. McCauley, 33 F.Supp» 
T5. 

45. US.—Cherokee Nation v. Hitch¬ 
cock, App.D,C., 33 S.Ct 116, 187 
US. 294, 47 UBd. 183. 

4a US.—Osage Tribe of Indians v- 
Ickef^ 133 F.2d 47, 77 US.App.D.. 
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agent for the Indians of the state is a proper, if 
not a necessary, party to proceedings for enforce¬ 
ment of a lien against proceeds of royalties belong¬ 
ing to an Indian nation.^ 7 a decree rendered in 
a suit brought by a pueblo, instead of by the United 
States in behalf of the pueblo, is not binding on the 
United States.^^ 

Action or proceeding against United States, In 
an authorized action by an Indian nation against 
the United States for funds of plaintiff held in 
trust and illegally disbursed by defendant, recov¬ 
ery may be had only for such items as are included 
in the cause of action set up in the petition and are 
supported by the findings of fact.**^ Where certain 
money, although improperly disbursed, was received 
by the Indian nation, it cannot maintain an action 
for payment of the money a second time.^O In a 
proceeding by a pueblo against the United States 
under Pueblo Lands Act § 6, 43 U.S.St. at L. pp 637, 
638, the pueblo, if deeming the award to it by the 
Pueblo Lands Board insufficient, has the burden of 
overcoming the findings of the board by competent 
evidence, and an attack by it on the methods em¬ 
ployed by the board in arriving at its findings is of 
no avail where it does not introduce evidence, in 
opposition to the findings, from which the court can 
make correct findings.®^ 

§ 18. Contracts 

To be valid and binding on an Indian tribe or nation, 
a contract must comply with statutory requirements and 
be entered Into by a body or officer having power to bind 
the tribe or nation. 

Agreements between the United States and .In¬ 
dian nations, tribes, or bands are discussed infra 
§§ 24-27, and contracts of individual Indians are 
discussed supra § 7. Revised St. § 2103, 25 U.S.C. 
A. § 81, providing that contracts with Indian tribes 
as to services relative to their lands or to annuities, 
claims, or demands due such tribes, under laws or 


treaties with the United States, must be in writing, 
executed before a judge of a court of record, and 
approved by the secretary of the interior and the 
commissioner of Indian affairs, or that otherwise 
they will be void, will be accorded effect;^2 but in 
some instances special legislation dealing with par¬ 
ticular claims removes such claims from the oper¬ 
ation of the general statute and precludes the in¬ 
terposition of the defense of noncompliance with 
such statute.53 a further provision, Rev.St. § 
2106, 25 U.S.CA. § 84, that no assignment of such 
a contract, or any part thereof, shall be valid, unless 
the names of the assignees and their residences and 
occupations are entered in writing upon the con¬ 
tract, and the consent of the secretary of the interi¬ 
or and the commissioner of Indian affairs is also 
indorsed thereon, does not apply to an agreement 
by attorneys having a contract for a contingent fee 
to pay other attorneys a part of the fee and creat¬ 
ing an equitable lien therefor on the fee when re- 
ctivtdM 

Construction and operation generally. In a con¬ 
tract executed by a government official on behalf 
of an Indian tribe, as in any other contract, those 
who are parties to and bound by the contract are 
to be ascertained by inspection of the document, and 
its provisions are controlling in the absence of some 
positive rule of law or statutory provision requir¬ 
ing them to be disregarded.^® 

Effect of prior contracts with individual Indians, 
The fact that claimants for compensation for serv¬ 
ices rendered a class of Indians in securing their 
rights as citizens in an Indian nation had contracts 
with individual Indians which were invalid does not 
deprive claimants of their rights to compensation 
from the class for the services rendered; and valid 
contracts with individual members will not defeat 
the right of claimants to recovery from the class 
as a whole, provided they waive their rights to com- 


C. 114, certiorari denied 63 S.Ct 
1158, 319 U.S. 750, 87 L.Bd. 1704— 
Osagre Tribe of Indians v. Ickes, 

D, C.D.C., 45 P.Supp. 179. 

47. N.Y.—In re Darcb, 265 N.T.S. 
r 86, 147 Misc. 836. 

48. U.S.—Pueblo of Picurfs in State 
of New Mexico v. Abeyta, C.C.A. 
N.M., 50 P.2d 12. 

49. U.S.—U, S. V. Seminole Nation, 
57 S.Ct. 283, 299 U.S. 417, 81 L.Bd. 
316, reversing Seminole Nation v. 
U. rS^ 82 CLCl. 185, certiorari 
graatvd U. S. v, Seminole Nation, 
57 S.Ct *23, 299 U.S. 526, 81 L.Bd. 
3§7.- 

BO. U.S.—Seminole Nation v. U. S., 
93 CtCl. 500, certiorari granted 62 


S.Ct 105, 314 U.S. 597, 86 LBd. 
481. 

51- U.S.—Pueblo De San Juan v. U. 
S„ C.O.A.N.M., 47 F.2d 446, cer¬ 
tiorari denied 52 S.Ct. 11, 284 U. 
S. 626, 76 L.Bd. 533. 

58. N.Y.—In re Larch, 265 N.T.S. 

86, 147 Misc. 836. 

31 C.J. p 489 note 71 ta]. 

53. U.S.—^McMurray v. Choctaw Na¬ 
tion of Indians, 62 OtCl. 458, cer¬ 
tiorari denied 48 S.Ct 18, 275 U.S. 
524, 72 L.Bd. 406. 

31 C.J. p 489 note 71 Eal (5). 

54. D.C.—Gordon v. Gwydir, 84 App. 
D.C. 508. 

3;L C.J. p 489 note 72 E5>}* 

^9 


55. U.S.—U. S. V. Algoma Lumber 
Co.. 59 S.Ct 267. 305 U.S. 415, 83 
L.Bd. 368, reversing Algoma Lum¬ 
ber Co. V. U. S., 86 CtCl. *226, 
certiorari granted U. S. v. Algoma 
Lumber Co., 59 S.Ct 88, 305 U.S. 
583, 83 L.Bd. 868—U. S. v. For¬ 
est Lumber Co., 59 S.Ct 267, 305 

U. S. 415, 83 LBd. 368, reversing 
Forest Lumber Co. v. U. S., 86 Ct. 
Cl. 188, certiorari granted U. S. v. 
Forest Lumber Co., 59 S.Ct 88, 
305 U.S. 583, 83 L.Bd. 368—U. S. 

V. Lamm Lumber Co., 69 S.Ct 267, 
305 U.S. 415, 83 LBd. 368, revers¬ 
ing Lamm Lumber Co. v. U. S., 86 
CtCl. 171, certiorari granted U. S. 
V. Lamm Lumber Co., 59 S.Ct 88, 
305 U.S. 583, 83 LBd. 368. 
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pensation under their contracts with the individu- 

als.55 

Estoppel. An Indian tribe may be estopped by 
its contract but it is not estopped to claim that 
the contract is void for want of the approval by 
federal officials required by statute.58 

Presumption of chiefs authority. The power of 
the chief of a tribe to make a contract binding the 
tribe will be presumed where such authority has 
not been questioned and the tribe has accepted the 
benefit of the contract^® 

Employment of attorney. An act of the council 
of an Indian nation, empowering the chief thereof 
to employ an attorney until the dissolution of the 
tribal relations and until a specified date, with pre¬ 
scribed duties, at an annual salary, payable from the 
general funds of the nation does not create an of¬ 
fice and such attorney is merely an employee under 
contract.®® Only the council of a particular Indian 
nation may have authority to employ attorneys for 
the nation ;®i and its action taken at a special meet¬ 
ing of which notice was given only to one half 
or fewer of the members of the cotmcil is void.®^ 

§ 19. Tribal Property and Rights Therein 

The disbursement of Indian tribal funds held in trust 
by the United States for the tribe or members thereof 
must be In accordance with governing treaty and statu, 
tory provisions. At one time Indian lands and funds be* 
longed to the tribe as a community. 

Indian lands and title thereto generally are dis¬ 
cussed infra §§ 28-66. 


Originally Indian lands and funds belonged to the 
tribe as a community,®® and not to the members sev¬ 
erally or as tenants in common.®^ The fee of such 
lands was vested in the community as such,®® with a 
mere right of occupancy in the members of the com¬ 
munity.®® The individual Indian had no title or 
enforceable right to the tribal property,®7 nor did 
he have a vendible interest in any particular tract 
of the tribal lands.®® 

Lands granted to a tribe become the public land 
of the tribe and not the property of its indivftiual 
members,®® and individual members of the tribe can 
acquire no vested interest in any specific tract,^® 
but they may have a right of perpetual occupancy 
in lands improved and occupied by them, under the 
laws of the tribe,and such interest may be trans¬ 
ferred to another member of the tribe. 

Congressional authority generally. Congpress pos¬ 
sesses authority to determine the extent and man¬ 
ner of distribution of tribal property among the 
members of the tribes^^-and to legislate with refer¬ 
ence to tribal property in any manner and to any 
extent it deems proper for the benefit of the tribe. 

Partition of lands. Lands belonging to Indians 
in common, where the tribal org^anization is extinct, 
may be partitioned and sold in accordance with the 
laws of the state where they are situated.*^® 

Disbursement of funds. In the absence of sub¬ 
sequent legislation by congress providing otherwise, 
an Indian tribe is entitled to have'the entire amount 
due it under the terms of a treaty with the govem- 


B9. XJ.S.—Winton v. Amos, CtCL, 41 
S.Ct S42, 255 TJ.S. 378, «5 L.EcL 
$84. 

67. U.S.—Polk V. U. S., OkL, 283 P. 
177, 147 C.CA, 183. 

sa N.T.—In re IDarch, 265 N.T.S. 

85, 147 Misc. 836. 

SO. TJ.S.--Rolllns v. U, S., 23 CtCl. 
106. 

90. Ind.T.—Porter v. Murphy, 104 S. 
W. 668, 7 Ind.T, 395, reversed on 
other irrounds 165 P. 304, 91 C.C. 
A. 272. 

Employment as srenexal eoniisel 

embraces all legal matters in which 
the nation may thereafter he con¬ 
cerned during the period of the em¬ 
ployment—Peel V. Choctaw Nation, 
45. CtCl, 164. 

61. U.S.—^Peel v. Choctaw Nation, 
' supra. 

62p N.T.—In re Darch, 265 N.T.S. 

86. 147 Misc, 836. 

68. I7.S.—Sizemore y. Brady, Okl., 
35 S.Ct 136, 285 U.S. 441, 59 hJBid. 
308. 

31 O.J. p 491 note 91* 


64. U.S.—Gritts v. Fisher, App.D. 
C., 33 act. 580, *224 B.S. 640, 56 L. 
Ed. 928. 

31 C.J. p 491 note 92. 

65. U.S.—Shulthls V. McDougal, 
OkL, 170 F. 529, 96 C.C.A, 615. ap¬ 
peal dismissed 32 S.Ct 704, 225 
U.S. 561, 56 UEd. 1205. 

31 C.J. p 491 note 93. 

68. U.S. —Journeycake y. Cherokee 
Nation, 38 CtCt 281, affirmed 
Cherokee Nation y. Journeycake, 
15 act 56, 165 U.a 196, 39 L..Bd. 
120 . 

31 CJ. p 491 note 94. 

87. U.S.—Choate y. Trapp, OkL, 32 
act 565, 224 U.S. 665, 56 L.Ed. 
941. 

31 C.J. p 491 note 95. 

68. U.S.—Franklin y. Lynch, 34 a 
Ct 505, 233 U.S. 269, 56 L.Ed. 954, 
affirming 130 P. 699, 87 Okl. 50. 

OkL—^Mullen v. Gardner, 156 P. 1160, 
57 OkL 186, affirmed Mullen y. 
Pickens, 40 aCt 81, 260 U.S. 690. 
63 L.Ed. 1158. 

69. U.S.—Fleming y. McCurtain, 

670 


Okl., 30 S.Ct 16, 215 U.S. 66, 64 
L.Ed. 88. 

31 C.J. p 491 note 4. 

Grants to tribes generally see infra 
§ 29. 

7a Ind.T.—^Tuttle y. Moore, 64 S.W. 
585, 3 Ind.T. 712. 

TL Ind.T.~James v. Smith, 58 S-W. 
714, 3 Ind.T. 447. 

31 C.J. p 491 note 6. 

72. Ind.T.—^Hesmolds y. Clowdus, 
76 S.W. 277, 4 Ind.T. 679—Holford 
V. James, 76 S-W. 261, 4 Ind.T. 632. 

73. U.S.—Cherokee Nation y. U. S., 
92 CtCL 263. 

74. U.S.—Cherokee Nation y. U. S., 
suprcL 

Realty or personalty 
Same general principles respecting 

government control of Indian prop¬ 
erty apply to personalty and to 

realty.—In re Penn, D.C.Okl.,' 41 F. 

2d 257. 

Congressional authority over Indian 
country and property generally see 
infra S 70. 

75. Wis.—^Fowler v. Scott, 26 N.W. 
716, 64 Wis. 609. 

31 C.J. p 492 note 9. 
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merit disbursed in the manner and for the purposes 
specified in the treaty.^® However, congress pos¬ 
sesses authority to direct the use of tribal trust 
funds for any purpose it deems to be for the best 
interest of the tribe, even if such use is not in ac¬ 
cordance with the provisions of a prior treaty, 
agreement, or act of congress.'^^ xhe secretary of 
the interior has only such authority over the funds 
of Indian tribes as is confided in him by congress 
and cannot legally disburse such funds other than 
as provided by law.^S Payment to an Indian agent 
is proper under a statute.^® A statute prohibiting 
payment to a tribal government or officer thereof 
for disbursement is applicable only where the pay¬ 
ment is to be distributed among members of the 
tribe, and not where money is earmarked for ed¬ 
ucational or tribal purposes or expenses of the tri¬ 
bal government.^® Indeed, it is not necessary to 
inquire whether pa 3 mient directly to a tribal treas¬ 
urer for educational purposes was authorized where 
he disbursed the money for the maintenance of 
schools and the schools actually received the bene¬ 
fit of the money.®^ On the other hand, payments 
of funds held in trust for individual Indians to the 
tribal treasurer or designated creditors at the re¬ 
quest of the general council of the Indian nation 
does not discharge a treaty obligation where the 
council is defrauding individual members of the 
Indian nation and the federal officers administer¬ 


ing Indian affairs and disbursing Indian moneys 
have actual knowledge of that fact.®2 

Right to share or participate in tribal lands or 
funds. Originally the right of each individual to 
participate in the enjoyment of tribal property de¬ 
pended on tribal membership,*® and when that was 
terminated by death or otherwise the right was at 
an encL®^ It was not alienable or descendible.®^ 
When children were born into the tribe they became 
thereby members and entitled to all the rights in¬ 
cident to that relation.*® However, the rule as to 
the right to participate in the tribal property has 
been so broadened by acts of congress as to place 
individual Indians who have abandoned tribal re¬ 
lations, once existing, and have adopted the cus¬ 
toms, habits, and manners of civilized life, on the 
same footing in respect of this right as though 
they had maintained their tribal relations.**^ Un¬ 
der treaties and statutes the freedmen of certain 
tribes are entitled to participate in the lands and 
funds of the tribe;*® and the enrolled Mississippi 
Choctaws had a right to share in the tribal or com¬ 
munal funds, as well as the lands, of the Choctaw 
Nation.*® 

Under various acts of congress reserving miner¬ 
als to the Osage Tribe, and providing for holding of 
the tribal funds by the United States in trust for 
individual members of the tribe, for a prescribed 


70, U.S.—Seminole Nation v. TJ. S., 
•82 CtCL 136, certiorari granted 
XT. S, V. Seminole Nation, 57 S.Ct. 
23, 299 U.S. 526, 81 L.Ed. 387, re¬ 
versed on other grounds 57 S.Ct. 
288, 299 U.S. 417, 81 L..Ed. 316. 

By reducing rate of interest be¬ 
low that which a treaty provides a 
trust fund shall yield, the govern¬ 
ment receives the use of the fund 
for its own benefit and fails to ful¬ 
fill its obligation under the treaty.— 
Choctaw Nation v. U. S., 91 Ot.Cl. 
020 . 

Bisbursemeut held in accord with 
treaty and statute 
U.S.—Eastern or Emigrant Chero- 
keeb v. U. S., 8*2 Ct.Cl. 180, certio¬ 
rari denied 57 S.Ct. 13, 299 U.S. 
•^51,* 81 KBd. 406. 

77. U.S.—Choctaw Nation v. U. S., 
91 Ct.Cl. 020. 

70. U.S.—Seminole Nation v. U. S., 
82 Ct.Cl. 136, certiorari granted U. 
S. v. Seminole Nation, 57 S.Ct ^3, 
299 U.S. 626, 81 L.Ed. 887, re¬ 
versed on Other grounds 67 S.CL 
283, 299 U.S. 417, 81 L.Bd. 816— 
Creek Nation v. U 78 CtCL 
474. 

Barticular dlsbursenieats ty secre¬ 
tary held authorised 
U.S.—Choctaw Nation v. U. S., 91 Ct 
CL 320. 


79. U.S.—Seminole Nation v. U S., 
62 S.CL 1049, 316 US. 286, 651, 
86 L.Ed. 1480, affirming in part 
and reversing In part 98 Ct.Cl..’500. 

80. US.—Seminole Nation v. U. S., 
supra—Choctaw Nation v. U. S., 
91 CLCL 320. 

81. U.S.—Seminole Nation v. U. S., 
62 S.Ct. 1049, 316 U.S. '286, 661, 
86 L.Ed. 1480, affirming in part 
and reversing In part 93 CtCl. 500. 

82. US.—Seminole Nation v. U. S., 
supra. 

83. US.—Sizemore v. Brady, Okl., 
35 S.C?t 13'5, 235 U.S. 441, 69 L.Ed. 
308. 

31 C.J, p 491 note 97. 

34. US.—Sizemore v. Brady, supra 
—Gritts V. Fisher, App.D.C., 32 S. 
Ct. 680, 224 US. 640, 66 L.Bd. 928. 

85. US.—^Mullen v. Pickens, 40 S. 
Ct. 01, 260 US. 590, 63 L.Bd. 1168, 
affirming Mullen v. Gardner, 166 
P. 1160, 67 Okl. 186. 

31 CJ. p 491 note 99. 

83. US.—Gritts v. Fisher, App.D.C., 
32 S.Ct. 680, 224 US. 640, 56 L.Ed. 
928. 

87. U.S.—Oakes v. U. S., Minn., 172 
F. 306, 97 O.C.A. 189. 
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D.C.—^U. S. ex rel. Besaw v. Work, 
6 P.'2d 694, 66 App.D.C. 391. 

Xdying civilized life with white 
spouse 

Indian woman born member of 
Minnesota Chippewa Indians and liv¬ 
ing civilized life with white husband 
when statute allowing annuities was 
passed, was entitled to annuities.— 
Work V. U S. ex reL Gouin, 18 F.2d 
820, 67 App.D.a 170. 

8a us. —Seminole Nation v. U S., 
90 CtCl. 151, certiorari denied 69 
S.Ct 1086, 310 US. 639, 84 LBd. 
1408—-Whitmire v. Cherokee In¬ 
dians, 00 Ct.CL 180. 

D.C. —^Keetoowah Soa v. Lane, 41 
App.D.a 319. 

Back of adoption 
Freedmen were not entitled to 
share in property of Chickasaw 
Tribe, because they had not duly 
been adopted into that tribe.—^U. S 
V. Choctaw Nation, 24 S.Ct. 411, 193 
US. 115, 48 L.Ed. 640, affirming 38 
CLCL 658. 

I 

8a us.—Choctaw Nation v. U. S.. 
83 CLCL 49-<;hoctaw Nation v. U 
S., 81 CLCL 1, certiorari denied 
66 S.CL 246, 296 U.S. 644, 80 L.Sd. 
. 467. 
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period> and also providing for periodical pa>’ments 
of interest and royalties to individual members, the 
right of an Osage Indian in the funds and min¬ 
erals at the end of the trust period, and during that 
period tg participate in the distributions, is called a 
beadright.®® Although the headright is “property” 
within the comprehensive and unqualified meaning 
of that term,^^ it is not, in so far as funds and min¬ 
erals at the end of the trust period are concerned, 

rsr. GUAIIDIANSHIP, PEOTEOT] 

I 20. Guardianship and Protection 

Indian tribes and their members are wards of the 
federal government and remain so until congress termi¬ 
nates the relationship. Congress is free to exert its 
guardianship In any manner it deems appropriate, pro¬ 
vided it does not violate any fundamental rights. 

Indian tribes are dependents on the government 
of the United States, and their members are wards 
of the government, and as such are entitled to the 


a present property interest,and delivery of a 
check intended as a periodical payment of income 
accruing to the headright does not transfer title to 
any portion of the fund on which it is drawn, but 
instead title remains in the government until the 
check is presented for payment and properly 
cleared.®^ Whether a headright passes to a trus¬ 
tee in bankruptcy is discussed in Bankruptcy § 
172 a. 

N, SEPPOET AOT) EDUCATIOIT 

care and protection due from a guardian to his 
ward.®^ They are generally held to be wards of 
the nation®5 exclusively,®® owing no allegiance to 
the states and receiving no protection from them ;®7 
but it has also been said that they are wards of 
the state as well as of the nation.®® The govern¬ 
ment is under no obligation to continue perpetually 
the relationship of guardian and ward,®® and con- 


SO. XJ.S.—Globe Indemnity Co. v. 
Bruce. C.C.A,OkL. 81 F.2d 143, re- 
versingr, B.C., Bruce v. Globe In¬ 
demnity Co., 9 P.Supp. 761, cer¬ 
tiorari denied 56 S.Ct 691, two 
cases, 297 U.S. 716, 80 L..Bd. 1001— 
In re Irwin, C.C.A.Okl., 60 P.2d 496 
—^Taylor r. Tasnrien, C.C,A.OkL, 51 
J*.2d 884, certiorari denied 52 S.Ct 
127. 284 U.S. 672, 76 L.Ed. 569— 
Quarles v. Dennison, C.O.A.OkL, 45 
F.M 585. 

—^Denoya v, Arrlngrton, 20 P.2d 
563, 163 Okt 44—Cook v. First 
Nat Bank, 291 P. 43, 145 Okl. 5. 

31. tJ.S.—Globe Indemnity Co. v, 
Bruce. C.aA.OkL, 81 F.2d 143, re¬ 
versing:, D.C., Bruce v. Globe In¬ 
demnity Co., 9 P.Supp. 761, certio¬ 
rari denied 56 S-Ct 591, two cases, 
297 U.S. 716, 80 UEd. 1001. 

93. U.S.—^Taylor v. Tayrlen, C,CLA. 
OkL, 51 F.2d 884, certiorari denied 
52 SXiU 127, 284 U.S. 672, 76 L.Ed. 
569. 

93. OkL—McKnigrht v. Panther, 120 
P.2d 973, 190 Okl. 127. 

94. U.S.—U. S. V. Klamath and Mo- 
adoc Tribes, CtCL, 58 S.Ct 799, 
304 U.S. 119, 82 L.Ed. 1219, affirm¬ 
ing Klamath and Moadoc Tribes 
and Yahooskin Band of Snake In¬ 
dians V. U. S., 85 CtCl. 451—Jay¬ 
bird Mining Co. v. Weir, OkL, 46 
S.Ct 692, 271 U.S. -609, 70 L.Bd. 
1112, reversing Weir v. Jaybird 
Mining Co., 232 P. 425, 104 Okl. 
271—^U. S. V. Ramsey, Okl,, 46 S. 
Ct 659. 271 U.S. 467, 70 Lr.Bd. 1039 
—U. S. V. Payne, Wash., 44 S.Ct 
252, 264 U.S. 446, 68 UEd. 782, af¬ 
firming, dCLA."^ 284 F. 827—Cramer 
V. V. S., OU.’, 48 S.Ct 342, 261 
U*S. 219, 2j.SkL 422, reversing, 
C.C.A., 278 F. 78—^Board of Com’rs 
4>t Creek Coaaty, OkL y. Seber, C 


C. A.Okl.. 130 F.2d 668. modifying. 

D. C., Seber v. Board of Com’rs of 
Creek County, Okl., 38 P.Supp. 731, 
certified to attorney general Board 
of Com*rs of Creek County, State 
of Oklahoma v. Seber, 63 S.Ct 437, 
certiorari granted 63 S.Ct 440, 317 

U. S, 622, 87 L.Ed, 604, affirmed 63 
S.Ct 9'20. 318 U.S. 705, 87 L.Ed. 
1094, rehearing denied 63 S.Ct 
1162, 319 U.S. 782. 87 L,.Ed. 1726— 
McCarthy v. Hollis, CC.A,Okl., 120 
F.2d 540—^McCandless v. U. S. ex 
rel. Dlabo, O.C.A.Pa., 25 P.2d 71, 
affirming, D.C., U. S. ex rel. Dlabo 

V. McCandless, 18 F.2d 282—U. S. 

V. National Gypsum Co., D.C.N.Y., 
49 P.Supp. 204—^Ex parte Konaha, 
D,C.Wls., 43 P.Supp. 747—Howell 
V. Porter, D.C.Okl., 39 P.Supp. 935 
—^U. S. V. City of Salamanca, D. 
C,N.Y.. 27 P.Supp. 641—U. S. v. 
Glacier County, D.C.Mont, 17 P. 
Supp. 411, modified on other 
grounds, O.C.A., Glacier County v. 
U. S., 99 P.2d 733—Chickasaw Na¬ 
tion V. U. S., 94 CtCl. 215—Sho¬ 
shone Tribe of Indians of Wind 
River Reservation in Wyoming v. 
U. S., 85 CtCl. 331, certiorari 

granted U, S. v. Sho^one Tribe 
of Indians of Wind River Reserva¬ 
tion in Wyoming, 58 B.Ct 609, 303 
U«S. 629, 82 LuEd. 1090, affirmed 
68 S.Ct 794, 304 U.S. Ill, 82 L.Bd. 
1218. 

Ariz.—Porter v. Hall, 271 P. 411, >34 
Arlz, 308. 

N.C.—State v. McAlhaney, 17 S.E.2d 
352, 220 N.C. 387. 

Okl.—Ex parte Nowahbl, 61 P.2d 
1139, 60 OkLCr. 111. 

31 C.J. p 492 note 11. 

The Fnehlo ladl a a s of New 
co are wards of the government— 
U, S. V. Candelaria. N.M., 46 S.Ct 
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561, *271 U.S. 432, 70 L..Ed. 1023— 
U. S. V. Sandoval, N.M., 34 S.Ct 1, 
231 U.S. 28, 58 L.Bd. 107—U. S. v. 
Board of National Missions of Pres¬ 
byterian Church In U. S. of America, 
C.C.A.N.M., 37 P.2d -272. 

Contra U. S. v. Mares, 88 P, 1128, 14 
N.M. 1. 

95. U.S.—Jaybird Mining Co. v. 

Weir, 46 S.Ct '592, 271 U.S. 609, 70 
IkEd. 1112, reversing Weir v. Jay¬ 
bird Mining Co., 232 P. 425, 104 
Okl. 271—^U, S. V. Ramsey, Okl., 
46 set 559, *271 U.S. 467, 70 L.Ed. 
1039—^Bx parte Konaha, D.C.Wis., 
43 P.Supp. 747—^U. S. v. City of 
Salamanca, D.C.N.T., 27 P.Supp. 

541—U. S. V. Nez Perce County, 
D.C.Idaho, 16 P.Supp. 267, cause 
remanded, C.C.A., 95 P.2d 232, re¬ 
hearing denied 95 P.2d 238—U. S. 
V. Lewis County, D.C.Idaho. 16 P. 
Supp. 267, cause remanded, C.C. 
A., 95 P.2d 236, rehearing denied 
95 P.2d 238. 

Ariz.—Porter v. Hall, 271 P, 411, 34 
Ariz. 308. 

31 C.J. p 492 note 12. 

96. U.S.—^Bx parte Konaha, D.C. 
Wis., 43 P.Supp. 747. 

97. Ariz.—^Porter v. Hall, 271 P. 
411, 34 Ariz. 308. 

81 C.J. p 492 note 13, 

9a N.Y.—^Plummer v. Hubbard, 201 
N.Y.S. 747, 207 App.Div. 29. re¬ 
versing 190 N.Y.S. 283, 116 Misc. 
53’3—Thurston v. MiUer, 250 N.Y. 
S. 728, 140 Miec. 471. 

9a U.S.—Cramer v. U. S., Cal, 43 S. 
Ct 342, 261 U,S. 219, 67 L.Bd. 622, 
reversing, C.C.A., *276 P. 78—^In re 
Hefif, Kan., 2$ S.Ct 506, 197 U.S.- 
488, 49 L.Ed. 848. 

Ariz.—^Porter v. Hfi^ll, 271 P. 411, 
34 Ariz. 808. 
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grass has evinced a purpose gradually to relax its 
supervisory powers over the Indians and to permit 
them to assume their rightful place in the society 
of which they are a part.^ However, it is for con¬ 
gress alone to say when and how such relationship 
shall terminate,2 and until congress does terminate 
or abandon it, the government’s guardianship con¬ 
tinues.^ The Indians themselves cannot suspend 
that relationship without the consent of the gov- 
ernment.4 The relationship, and consequent rights 
and duties, are not affected by the allotment of 


lands to Indians,® or by the fact that they have 
been allowed to take lands in severalty,® or that 
their lands have been freed from restrictions 
against alienationnor does the relationship cease 
merely because the Indians have surrendered their 
tribal lands® or have become subject to state laws^ 
or have become citizens of the United States or the 
state in which they live.^® It has been held, how¬ 
ever, that issuance of a fee-simple patent operates 
by implication to emancipate an Indian from federal 
guardianship and iurisdiction.li When a member 


1. U.S.—Bryan County, Okl., v. U. 
S., C.C.A.Okl. 123 F.2d 782, cer¬ 
tiorari denied Bryan County, State 
of Oklahoma v. U. S., 62 S.Ct. 907, 
315 U.S. 819, 86 L.Ed. 1216—Board 
of Com’rs of Tulsa County v. U. S., 

C. C.A.Okl., 94 F.2d 450. afflrmingr. 

D. C., U. S. V. Board of Com*rs of 
Tulsa County, Okl., 19 F.Supp. 686. 

2. U.S.—Board of Com’rs of Creek 
County V. Seber, Okl., 63 S.Ct. 920, 
318 U.S. 705, 87 L.Bd. 1094, affirm¬ 
ing, C.C.A.. 130 F.2d 663, modify¬ 
ing, D.C., Seber v. Board of Com’rs 
of Creek County, 38 P.Suppl. 731, 
certified to attorney general Board 
of Com’ra of Creek County, State 
of Oklahoma y. Seber, 63 S.Ct 437, 
certiorari granted 63 S.Ct. 440, 317 

U. S. 622, 87 Li.Ed. 504, and rehear¬ 
ing denied 63 S.Ct 116*2, 319 U.S. 
782, 87 L.Ed, 1726—U. S, v. Ram¬ 
sey, Okl., 46 S.Ct 559, 271 U.S. 467, 
70 L.Ed. 1039—Bryan County, Okl., 

V. U. S., C.C.A.Okl., 123 F.2d 782, 
certiorari denied Bryan County, 
State of Oklahoma v. U. S, 62 S. 
Ct 907, 31'5 U.S. 819, 86 L.Ed. 1216 
—Board of Corners of Tulsa Coun¬ 
ty V. U. S., C.C.A,Okl., 94 F.2d 460, 
affirming, D.C., U. S. v. Board of 
Corners of Tulsa County, Okl,, 19 
F.Supp. 635—Whitebird v. Eagle- 
Picher Lead Co., D.C.Okl., 28 P.2d 
200, affirmed, C.C.A., 40 F.2d 479, 
certiorari denied 61 S.Ct *24, 282 
U.S. 844, 75 L.Ed. 749—U. S. v. 
Dewey County, D.C.S.D., 14 F.2d 
784, affirmed, C.C.A,, Dewey Coun¬ 
ty, S. D. V. U. S., 26 F.3d 434, cer¬ 
tiorari denied 49 S.Ct 94, 278 U.S. 
649, 73 L.Ed. 561. 

Ariz.—Porter v. Hall, 271 P. 411, 34 
Ari 2 :. 308. 

31 C.J. p 492 note 13. 

3. U.S.—U. S. V. Ramsey, Okl., 46 
S.Ct 559, 271 U.S. 467, 70 L.Ed. 
1039—Cramer v. U. S., Cal., 43 S. 
Ct 342, 261 U.S. 219, 67 L.Ed. 622, 
reversing, C.C.A., $76 P. 78—Bry¬ 
an County, Okl., v. U. S., C.C.A. 
Okl., 1*23 P.2d 782, certiorari de¬ 
nied Bryan County, State of Ok¬ 
lahoma V. U. a, 62 act 907, 315 
U.S. 819, 86 UBd. 1216—Board of 
Com’rs of Tulsa County v. U. S., 

C. O.A.Okl., 94 F.2d 4-50, affirming, 

D. C., U. S. V. Board of Com’rs of 
Tulsa County, OkL, 19 F.Supp. 636. 

42 C.J.S.-43 


Modification, of relationship 

Act of July 1, 1902 § 26 (b), 32 U. 
S.St at L. p 645, reserves railroad 
land grants from Indian allotments, 
and it was the intention of the act 
to modify the so-called relationship 
of guardian and ward, making allot¬ 
ments in severalty and placing the 
individual Indians on their own re¬ 
sponsibility.—Choctaw & Chickasaw 
Nations v. U. S., 75 Ct.Cl. 494. 

4. U.S.—Lowe V. U. S., 37 Ct.Cl. 413. 
Ariz.—Porter v. Hall, 271 P. 411, 34 

Ariz. 308. 

5. U.S.—^Board of Com’rs of Tulsa 
County V. U. S., C.C.A.Okl., 94 P. 
2d 460, affirming, D.C., U. S. v. 
Board of Com’rs of Tulsa County, 
Okl., 19 F.Supp. 635—U. S. v. 
Wright, C.C.A.N.C., 53 P.2d 300, 
certiorari denied Wright v. U. S., 

52 S,Ct. 312, 28'3 U.S. 539, 7*6 L.Bd. 
932—Shoshone Tribe of Indians of 
Wind River Reservation in Wyo¬ 
ming V. U. S., 86 Ct.Cl. 331, cer¬ 
tiorari granted U. S. v. Shoshone 
Tribe of Indians of Wind River 
Reservation in Wyoming, 68 S.Ct. 
609, 303 U.S. 6*29, 82 L.Ed. 1090, 
affirmed 68 S.Ct. 794, 304 U.S. Ill, 
82 L.Ed. 1213. 

Mont—State v. Phelps, 19 P.2d 319, 
93 Mont 277. 

31 C.J. p 492 note 17. 

6. U.S.—U. S. V. Dewey County, S. 
D., D.C.S.D., 14 F.2d 784, affirmed, 
C.C.A., Dewey County, S. D. v. U. 
S., 26 F.2d 434, certiorari denied 
49 S.Ct 94, 278 U.S. 649, 73 L.Bd. 
661—Shoshone Tribe of Indians of 
Wind River Reservation in Wyo¬ 
ming V. U. S., 85 CtCl. 331, cer¬ 
tiorari granted U. S. v, Shoshone 
Tribe of Indians of Wind River 
Reservation in Wyoming, 68 S.Ct 
609, 303 U.S. 629, 82 L.Ed. 1090, 
affirmed 58 S.Ct 794, 304 U.S. Ill, 
82 L.Bd. 1213. 

g.D.—Minder v. First Nat Bank, 114 
N.W. 1094, *22 S.D. 14. 

7- U.S.—Board of Com’rs of Tulsa 
County V. U.' S., C.C.A.Okl., 94 F. 
2d 450, affirming, D.C., U. S. v. 
Board of Com’rs of Tulsa County, 
Okl., 19 F.Supp. 636. 
a U.S,—U. S. V. Wright C.C.A.N.C., 

53 F.2d 300, certiorari denied 
Wright V. U. S., 52 S.Ct 312, 285 
U.S. 639, 76 L.Ed. 932. 
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N.C.—State v. McAlhaney, 17 S.B.2d 
352, 220 N.C. 387. 

9. U.S.—U. S. V. Wright C.C.A.N. 
C, 53 F.2d 300, certiorari denied 
Wright V. U. S.. 52 S.Ct 312, 285 
U.S. 539, 76 L.Bd. 932. 

N.a—State V. McAlhaney, 17 S.E 2d 
362, 220 N.C. 387. 

la U.S—^Board of Com’rs of Creek 
County V. Seber, Okl., 63 S Ct. 920, 
318 U.S. 706, 87 LEd 1094, affirm¬ 
ing, C.C.A., 130 P2d 663, modify¬ 
ing, D.C., Seber v. Board of Com'rs 
of Creek County, 38 PSuppl. 731, 
certified to attorney general Board 
of Com’rs of Creek County, State 
of Oklahoma v. Sebf^r, 63 S.Ct 437, 
certiorari granted 63 S.Ct 440, 317 
U.S. •622, 87 L.Ed. 504, and rehear¬ 
ing denied 63 S.Ct 1162, 319 U.S. 
782, 87 LEd. 1726—Cramer v. U. 
S., Cal., 43 S Ct 342, 261 U.S. 219, 
67 L.Bd. 622, reversing, C.CA., 
276 P. 78—^Bryan County, Okl. v. 

U. S., C.C.A.Okl., 123 P.2d 782. cer¬ 
tiorari denied Bryan County, State 
of Oklcdioma v. U. S., 62 S.Ct 907, 
•315 U.S. 819, 86 L.Bd. 1218—U. S. 

V. Wright, aC.A.N.C., 53 F.2d 300, 
certiorari denied Wright v. U. S., 
62 set 312, 285 U.S. 639, 76 L. 
Ed. 932—^U. S. V. Dewey County, 
D.C.S.D., 14 F.2d 784, affirmed, C 

C. A., Dewey County, S. D. v. U. S., 
26 F.2d 434, certiorari denied 49 
S.Ct 94, 278 U.S. 649, 73 L.Ed. 661 
—U. S. V. Mullm, D.C.Neb., 71 P. 
682—U. S. V. Nez Perce County, 

D. C.Idaho, 16 F.Supp. 267, cause 
remanded, C.CA., 95 P.2d 232, re¬ 
hearing denied 96 P.2d 238—^U. S. 
V. Lewis County, D.C.Idaho, 16 P. 
Supp. 257, cause remanded, C.CA., 
95 F.2d 236, rehearing denied 96 F. 
2d 238—Shoshone Tribe of Indians 
of Wind River Reservation in Wy¬ 
oming V. U. S., 8*5 CtCL 331, cer¬ 
tiorari granted U. S. v. Shoshone 
Tribe of Indians of Wind River 
Reservation in Wyoming. 58 SCt 
609, 303 U.S. 629, 82 L.Ed. 1090, 
affirmed 58 S.Ct 794, 304 U.S. Ill, 
82 L.Ed. 1213. 

Ariz—Porter v. Hall, 271 P. 411, 34 
Ariz. 308. 

31 C.J. p 492 note 19. 

11. Minn.—^Baker v. McCarthy, 176 
N.W. 643, 146 Minn. 167—Luck 
Iiand Co. v. Dickson, 157 N.W. 655, 
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of a tribe, who has been allotted land on a tribal 
reservation, takes up his residence separate and 
apart from any tribe outside the reservation, where 
he acquires a homestead, and becomes a citizen of 
the state, adopting habits of civilized life, he ceas¬ 
es to be a ward of the government and cannot de¬ 
mand its interposition to protect rights claimed by 
him under a treaty as a tribal Indian.^^ 

Congress is free to exert its guardianship in any 
manner which it deems appropriate, and may adjust 
its action to new or changing conditions, as long as 
no fundamental right is violated.^^ It may exercise 
this power even in derogation of treaty provisions.^^ 
It has full authority to pass such laws and author¬ 
ize such measures as may be necessary to give the 


Indians full protection in their persons and prop¬ 
erty,regardless of where they may be situated 
within the territory of the United States and 
a state cannot interfere with its exercise of such 
authority.^Recognizing the dependent condition 
of the Indians as the wards of the nation, it has 
assumed from the beginning the duty of exercising 
a general supervision over their affairs and of pro¬ 
tecting them not only from the encroachments of 
the whites, but also from the consequences of their 
own ignorance and improvidence.^^ The right of 
guardianship has been held to relate primarily to 
property rights and economic welfare,^^ 

Exercise with respect to land. Congress, as 
guardian for the Indians, has power to legislate in 


132 Minn. 396, affirmed 37 S.Ct 
167, 242 tJ.S. 371. 61 L.Ed. 371. 

12. TJ.S.—^U. S. V. Seufert Bros. Co., 
D.C.Or., 233 F. 679, affirmed 39 S. 
Ct 203, 249 U.S. 194, 63 L.Bd. 555. 

13; TJ.S.—^U. S. V. Klamath and Mo- 
adoo Tribes, 58 S.Ct. 799, 304 U.S. 
119, 82 Ii.Ed. 1219, affirming Klam¬ 
ath and Moadoc Tribes and Ya- 
hooskin Band of Snake Indians v. 
U. S., 85 CtCL 451—U. S. v. Mc- 
Gtowan, Nev., 68 S.Ct 286, 303 U. 
S. 535, 82 Ii.Ed. 410, reversing, OL 
C.A., 89 F.2d 201, affirming, D.C., 
U. S, V. One Chevrolet Sedan, 16 
F.Supp. 463, certiorari granted U. 
a V. McGowan, 58 S.Ct 20, 302 U. 
S. 666, 82 L.Ed. 514—Chippewa In¬ 
dians of Minnesota v. U. S., 57 S. 
Ct 826, 801 U.S. 358, 81 L.Bd. 1156. 
affirming 80 CtCL 410, certiorari 
denied 5d S.Ct 87, 296 U.S. 676, 80 
LkEd. 407, rehearing denied <58 a 
Ct 3. 302 U.S. 772, 82 LEd. 599— 
U. S. T. Creek Nation, 55 S.Ct 681, 
295 U.a 103, 79 LEd. 1331, rehear¬ 
ing denied 55 S.Ct 911, 295 U.S. 
769, 79 L.Ed. 1709—U. S. v. State 
of Minnesota, O.C.A.Minn., 95 F.2d 
468, certiorari granted State of 
Minnesota, by Attorney General v. 
U. a, 59 act 66. 305 U.S. 680, 83 
Li Ed. 365, affibrmed State of Minne¬ 
sota V. U. a. 69 S.Ct 292, 306 U.S. 
382, 83 Li-Bd. 236—U. S. v. Wright 
C.C.AN.a, 53 F.2d 300, certiorari 
denied Wright v. U. S., 52 S.Ct 
•313, 285 U.S. 639, 76 L..Bd. 932— 
Scheer v- Moody, I>.C.Mont, 48 F. 
!2d 327, reversed on other grounds, 
C.C,A, Moody v. Johnston, 66 F.2d 
999, followed In Moody v. Smith, 
66 F.2d 1003, Moody v. Francis, 66 
F.2d 1003, and Moody v. Scheer, 
66 F.2d 1004—Whltebird v. Eagle- 
Picher Lead Co., D.aOkL, 28 F.2d 
200, affirmed, C.C.A, 40 F.2d 479, 
certiorari denied 51 S.Ct 24, 282 
U.a 844, 75 L.Ed. 749. 

D.C.—^Morrison v. Fall, 290 F. 306, 
53 App-D.C. 331, affirmed Morrison 


V. Work, 45 S-Ct 149. 266 U.S. 
•481, 69 L..Ed. 394. 

31 C.J. p 493 note 23. 

14. U.S.—Shoshone Tnbe of Indians 
of Wind River Reservation In Wy¬ 
oming V. U. a, Wyo., 57 S.Ct 244. 
299 U.a 476, 81 L.Bd. 360, revers¬ 
ing 82 CtCl. 23, certiorari granted 
Shoshone Tribe of Indians v. U. 
a. 57 act 45. 299 U.S. 530, 81 L. 
Ed. 390 and U. S. v. Shoshone 
Tnbe of Indians, 57 SCt 46. 299 

U. S. 530, 81 L.Bd. 390—Sunderland 

V. U. a, aCAOkl., 287 F. 468, af¬ 
firmed 45 act 64, 266 U.S. 226, 69 
L.Ed. 269—Shoshone Tribe of In¬ 
dians of Wind River Reservation 
in Wyoming v. U. S., 86 CtCl. 331, 
certiorari granted U. S. v. Sho¬ 
shone Tribe of Indians of Wind 
River Reservation in Wyoming, '58 
act 609, 303 U.S. 629, 82 L.Bd. 
1090, affirmed 68 S.Ct 794, 304 U.S. 
Ill, 82 L.Bd. 1213. 

ISn U.S.—^Board of Comers of Creek 
County, Okl., v. Seber, C.C.AOkl., 
130 F.2d 663, modifying, D.C., So¬ 
ber V. Board of Corners of Creek 
County, OkL, 38 F.Supp. 781, cer¬ 
tified to attorney general Board of 
Com'rs of Creek County, State of 
Oklahoma v. Seber, 63 S.Ct 437, 
certiorari granted 63 aCt 440, 317 
U.S, 622, 87 L.Bd. 604, affirmed 63 
act 920, 318 U.S. 705, 87 L.Ed. 
1094, rehearin|gr denied 63 S.Ct. 
1162, 319 U.S. 782. 87 UBd. 1726— 
Sunderland v, U. S., C.C.AOkl., 
287 F. 468, affirmed 46 S.Ct 64, 266 
U.S. 226, 69 L.Ed. 269. 

31 C J. p 493 note 24. 

CoastmetioiL of sta'tiites 

(1) Generally, statutes passed for 
benefit of dependent Indian tribes 
or communities are liberally con¬ 
strued, doubtful expressions ordi¬ 
narily being resolved in favor of the 
Indians.—^U. S. v. Oregon Short Line 
R. Co., C.C.AIdaho, 118 F.2d 212, 
certiorari denied Oregon Short Line 
R. Co. V. U. S., '61 act 47, 811 U.S. 
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679, 8*5 L.Ed. 437—U. S. v. Gilbert¬ 
son, C.C.AWis., Ill F.2d 978—U. a 
V. Walker River Irr. Dist, C.C.A 
Nev., 104 P.2d 334, reversing, D.C., 11 
F.Supp. 158, dismissing exceptions 
14 F.Supp. 10—U. S. v. Drummond, 
D.C.Okl., 42 F.Supp. 958. 

(2) Where such statutes are being 
construed, the court should keep in 
mind the circumstances In which 
statute was enacted, the power of 
congrress in the premises, the situa¬ 
tion and needs of the Indians, and 
the object to be attained.—^U. S. v. 
Oregon Short Line R Co., C.C.A.Ida- 
ho, 113 F.2d 212, certiorari denied 
Oregon Short Line R. Co. v. U. S., 61 
S.Ct. 47, '311 U.S. 679, 85 LEd. 487. 

la U.S.—^U. S. V. McGowan, Nev., 

58 S.Ct 286, 302 U.S. 535, 82 L.Ed. 
410, reversing, C.C.A, 89 F.2d 201, 
affirming, D.C., U. S. v. One Chev¬ 
rolet Sedan, 16 F.Supp. 453, and 
certiorari granted U. S. v. McGow¬ 
an, 58 act. 20, 302 U.S. 666, 82 L. 
Ed. 014 —U. S. V. State of Minne¬ 
sota, C.C.A.MInn., 95 P.2d 468, cer¬ 
tiorari granted State of Minne¬ 
sota, by Attorney General v. U. S., 

59 act 66, 306 U.S. *580, 83 L.Bd. 
365, affirmed State of Minnesota v. 
U. a, 59 act 292, 306 U.S. 382, 
83 L.Ed. 235. 

I Within state 

Congress Is not without power to 
legislate for the protection of Indi¬ 
ans within a state.—Sunderland v. 
U. a, C.C.AOkl., 287 F. 468, affirmed 
45 S.Ct 64, 266 U.S. 526, 69 L.Bd. 
259. 

17- U.S.—^U. S. V. 4,450.72 Acres of 
Land, Clearwater County, State of 
Minnesota, D.O.Mlnn., 27 F.Supp. 
167, affirmed, C.C.A, State of Min¬ 
nesota V. U. S., r25 F.2d 636. 

la U.S.— u: S. V. City of Salaman¬ 
ca, D.C.N.T., 27 F.Supp. 541. 

31 C.J. p 493 note 25. 

la N.C.—state v. McAlhaney, 17 
aE.2d 362, 220 N.C. 387. 
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respect of lands held by an Indian tribe under the 
ordinary Indian right of possession and occupancy, 
with the fee in the United States.^O It has plen¬ 
ary power over lands allotted to Indians as long as 
the tribal relation exists,until by some act the 
title is vested by purchase in some party other than 
the allottee.22 The government’s superior title to 
Indian tribal lands, discussed infra § 28, and to al¬ 
lotted lands where no patents have been issued, dis¬ 
cussed infra § 44, implies wise management, and 
does not confer the right to despoil a tribe or allot¬ 
tee of accrued rights in the land, but in fact imposes 
on the government the obligation to protect against 
spoliation by others, including fellow tribesmen.23 
As appears infra § 54, it may impose such restric¬ 
tions, as it deems proper, on the alienation of In¬ 
dian lands, and it may remove such restrictions. 


§ 21. - Suits on Behalf of Indians 

The United States, aa guardian of the Indians, has 
the right to Institute actions to preserve and protect 
their interests, and to enforce restrictions on the aliena¬ 
tion of their lands. Rules of procedure governing actions 
by the United States generally apply. 

The United States, as guardian and trustee of 
the Indians, has the right^^ and duty^^ to institute 
actions to preserve and protect their interests. The 
United States, in the execution of the trust under 
which it holds the title to restricted Indian allot¬ 
ments, is not remitted to the ordinary legal reme¬ 
dies of ejectment and wrongful detainer for the 
protection of the possession of its wards,but 
may invoke the equity powers of the court.^'^ The 
United States may maintain a suit in behalf of an 
Indian for property which has been issued to him 
by the government to recover damages for the 


ao, V.S. —Nadeau v. Union Pac. R 
Co.. Kan., 40 S.Ct 670, 253 U.S. 
442. 64 1002. 

31 C.J. p 493 note 27. 

SI. U.S.—In re Jessie's Heirs, D.C 
• OkL, 259 P. 694. 

31 C.J. p 493 note 28. 

22. U.S.—^In re Jessie's Heirs, su¬ 
pra. 

23. U.S.—St Marie v. U. S., D.C. 
Cal., 24 P.Supp. 237, afOrmed. C 
C.A., 108 P.2d 876, certiorari de¬ 
nied 61 S.Ct 35, 311 U.S. •S'SS, 35 
L.Bd. 417. 

24. U.S.—U. S. V. Parton, C.CA.N.C.. 
132 P.2d 886, reversingr, D.C., 46 P. 
Supp. 843—^McCarty v. Hollis, C. 
C.A.OkL, 120 P.2d 340—Montana 
Eastern Limited v. U. S., C.C.A. 
Mont, 96 P.2d 897—U. S. v. Col- 
vard, C.C.A.N.a, 89 P,2d 312— 
Tiger v. Twin State Oil Co., C.C.A. 
Okl., 48 P.2d 509, affirming, D.C., 
Kemohah v. Shaffer Oil & Befin- 
ing Co., 38 P.2d 366—^Mars v. Mc- 
Dougal, C.C.A.OkL, 40 P.2d 247, 
certiorari denied 51 S.Ct *28, 282 
U.S. 860, *75 L.Bd. 763—U. S. v. 
City of Salamanca, D.C.N.T., 27 P. 
Supp. 641—U. S. V. Charles, D.C. 
N.T., 23 P.Supp. 346—U. S. v. Nez 
Perce County, D.C.Idaho, 16 P. 
Supp. 267, cause remanded, C.C. 
A., 915 P.2d '232, rehearing denied 
9’5 P.2d 238—^U. S. v. Lewis Coun¬ 
ty, D.C.Idaho, 16 P.Supp. 267, 
cause remanded, C.C.A., 95 P.2d 
236, rehearing denied 95 P.2d 238— 
U. S. V. Ladley, D.aidaho, 4 P. 
Supp. 580. 

Minn.—^Laveirge v. Davis, 206 N.W. 
939, 166 Minn. 14, certiorari de¬ 
nied 47 S.Ct 107, 273 U.S. 714, Tl 
L.Ed. 854. 

31 C.J. p 493 note 32. 

Actions: 

As to' timber rights see infra 9 
32. 

By and against tribes see supra 9 
17. * - 


By and against individual Indians 
see supra 9 8 . 

Bstoppel 

A statement by the secretary of 
the interior that title ±0 certain 
lands was in defendant did not es¬ 
top the United States from main¬ 
taining a suit to enjoin defendant 
from interfering with the posses¬ 
sion and occupancy of such lands by 
the Indians on the ground that the 
lands in question were Indian lands, 
and that Indian title thereto had not 
been extinguished.^—U. S. v. Santa 
Pe Pac. B. Co., Ariz., 62 S.Ct 348, 
314 U.S. 339, 86 L.Ed. 260, modify¬ 
ing, C.C.A, 114 P.2d 420, certiorari 
granted 61 S.Ct. 738, 312 U.S. 375, «6 
L.Ed. 1116, and rehearing denied 32 
S.Ct 476, 314 U.S. 716, 186 L.Bd. 670. 

Am tM party in Istwrest 

Where the United States as guard¬ 
ian of Indian tribes or individual 
Indians institutes suits or proceed¬ 
ings for enforcement of the rightd 
or the protection of the property of 
its Indian wards, the Umted States 
is a “real party," even though it 
does not have any pecuniary interest 
in the final recovery.—U. S. v. U. S. 
Pidelity & Guaranty Co., CCAOkl., 
106 P.2d 804, modifying, D.C., 24 P. 
Supp. 961, certiorari granted 30 S. 
Ct 383, 308 U.S. 548, 84 L.Ed. 461, 
and reversed on other grounds 30 
S.Ct 663, 309 U.S. 506, 84 L.Bd. 894. 

UabUity for failure to bzing suit 

( 1 ) The provision of the statute 
34 Stat. 137, section 18, which pro¬ 
vides that “the Secretary of the In¬ 
terior is hereby authorized to bring 
suit in the name of the United 
States" for the use of the Five Civ^ 
ilized Tribes, “for the collection of 
any moneys or recovery of any land 
claimed by any of said tribes,” is 
permissive only and creates no lia¬ 
bility on the part of defendant in 
c€Lse the secretary failed to do so.— 
Creek Nation v. U, S., 97 CtCL 691, 
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certiorari granted 63 S.Ct. 71, 317 
U.S. 614, 87 D.Ed. 499 and affirmed 63 
S.Ct 784, 318 U.S. 629, 87 L.Ed. 1046, 
petition denied 33 S.Ct 1154, 319 U. 
S. 780, 87 L.Bd. 1725. 

( 2 ) Bev.St 9 2103, 25 U.SC.A 9 
81, creates no liability on the part 
of the government for failure to 
bring suit, vests no right in any In¬ 
dian tribe, and does not even direct 
the government to Institute suits for 
the recovery of money paid out un¬ 
der a contract entered into in vio¬ 
lation of its provisions, but merely 
permits the use of the name of the 
United States in a suit brought by 
some private party to recover such 
sums.—Creek Nation v. U. S., 93 Ct 
CL 1. 

85. U.S.—^Mashunkashey v. U. S., C. 
CAOkl., 131 P.2d 288, certiorari 
denied 63 S.Ct 665, 318 U.S. 734, 
87 L.Bd. 1136—U. S. v. Colvard, 
aCAN.a, 89 P.2d 312—U. S. v. 
Nez Perce County, D.C.Idaho, 16 
P.Supp. 267, cause remanded, CO. 
A, 95 P.2d 232, rehearing denied 
96 P.2d 238—^U. S. v. Lewis Coun¬ 
ty, D.Cldaho, 13 P.Supp. 267, 
cause remanded, CO.A, 95 P.2d 
236, rehearing denied 95 P.2d 238. 
28. U.S.—Chase v. U. S,, C.CANeb., 
272 P. 684. 

27. U.S.—Mott V. U. S., OkL, 51 S. 
Ct 642, 283 U.S. 747, 75 L.Bd. 1385, 
affirming, C.CA, U. S. v. Mott, 37 
P.2d 860, reversing, D.C, 33 P.2d 
840, certiorari granted Mott v. U. 
S., 60 S.Ct 410, 281 U.S. 714, 74 
L.Ed. 1136—U. S. V. Parton, CC. 
AN.C., 132 P.2d 886 , reversing, D. 
C, 46 P.Supp. 843—^U. S. v. Col¬ 
vard, CCA-N.C, 89 P.2d 312— 
Chase v. U. S., CCA.Neb., 272 P. 
684. 

28. U.S.—McKnight v. U. S., Mont, 
130 P. 669, 36 CCA. 37. 

tmiawful detainer 
The United States may maintain 
an action of unlawful detainer 
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fraudulent taking of personal property of an Indian 
allottee to enforce an allottee’s riparian rights 
to protect and enforce an Indian’s interest in prop¬ 
erty held in trust by the government through its 
officers, as by suing for its recovery where it has 
been wrongfully diverted to prevent the wrong¬ 
ful taxation of allotted lands, or avoid apparent 
liens^S or sales^^ for taxes illegally assessed, or 
recover taxes illegally collected from Indians,35 
even though such taxes w'ere paid w'ithout protest,^® 
particularly where the circumstances are such that 
the failure to protest does not render the pajTnent 
voluntary or to collect an Indian’s mining roy- 
alties^S or prevent him from being despoiled there¬ 


of.29 It has the right and duty to maintain a suit 
for the purpose of preserving intact an Indian 
reservation with the management of internal affairs 
within the hands of the Indians.^® Thus it may sue 
to prevent a state from overriding the tribal cus¬ 
toms and usage respecting descent of realty and 
substituting therefor the state law with respect 
thereto.4^ The United States does not lose the 
right to maintain such actions merely because the 
Indians have become citizens or subject to the law's 
of a state ^2 qj. because the Indian himself could 
bring the action.*** While the United States has no 
ownership in Indian lands in any of the thirteen 
original states, the native Indians who hold and 


against an Indian allottee’s lessee 
who holds over.—Stolz v, U. S, C.C. j 
A.Mont, 99 P.2d 283. | 

EJectmeiLt as affected hy state stat¬ 
ute 

Suit hv the United States on be¬ 
half of the Seneca Nation to enforce 
cancellation of lease for nonpayment 
of rent could not be defeated on the¬ 
ory tha.t it was in effect an action 
of ejectment barred by New York 
statute which provides that, on ten¬ 
der of the arrears of rent before 
Judgment, court shall dismiss com¬ 
plaint, since state law cannot be in¬ 
voked to limit the rights in lands 
granted to Indians.—^U. S. v. For- 
nesa. C.C.A-N.Y., 125 P.2d 928. re¬ 
versing, D.C., 37 P.Supp. 337, cer¬ 
tiorari denied City of Salamanca v. 
U. S., *62 S.Ct 1293, 316 U.S. 694, 86 
L.Ed. 1764, 

29. U.S.—tJ. S. V. Mackey, D.COkl., 
214 P. 137, reversed on other 
grounds •2'16 P. 126, 132 C.C.A. 370, 
and appeal dismissed Gladys Belle 
Oil Co. V. Mackey, 216 F. 129, 132 
C.C.A, 373—^U. S. V. Fitzgerald, 
Utah, 201 P. 295, 119 C.C.A. 533. 

30L U.S.—U. S. V. liadley, 0.C.Idaho, 
4 P.Supp. 580. 

31. U.S.—Mott V. U. S., Okl., 61 S. 
Ct. €42. 283 U.S. 747, 75 L..Bd, 1385, 
affirming, C.C.A.. U. S. v. Mott, 37 
F.2d 860. reversing, D.C., 33 F.2d 
340, certiorari granted Mott v. U. 

5.. 60 S.Ct 410, 281 U.S. 714, 74 
Ij.Bd. 1135—U. S. V. Colvard, C.C. 
A.N.C., 89 P.2d 312—Barnett v. U. 

5., C.C.A.Cal., 82 F.2d 766, certio¬ 
rari denied 67 S.Ct. 9, 299 U.S, 546, 
81 Li.Bd. 402, rehearing denied 57 
S.Ct 113, 299 U.S. 620, 81 L-Ed. 
457 —s. V. McGugln, B.C-Kan., 
31 P.Supp. 498. 

The duty to xecapture trust prop, 
erty of Indian ward improvldently 
delivered by secretary of interior to 
third parties was enjoined on the 
United States immediately after de¬ 
livery of the property, and such ob¬ 
ligation was a continuing one.—^Mc- 
Gugln V. U. S.. C.C.A.Kaii., 109 P.2d 
94. 


BeplevixL 

(1) The United States may main¬ 
tain an action of replevin for per¬ 
sonal property held in trust for In¬ 
dians.—Cochran v, U. S., C.C.A.Okl., 
276 P. 701. 

(2) The United States can replevy 
personal property, bought by the 
superintendent of an Indian agency 
with money held by him in trust for 
an incompetent Indian, where the 
bill of sale recited that the purchase 
money was from the trust fund, that 
it was paid by the superintendent as 
trustee, and that the sale was to him 
as trustee, and the bill of sale was 
promptly recorded.—U. S. v. O’Gor¬ 
man. C.C.A.Neb., 287 P. 135. 

TzespaM 

Fact that title to Indian lands held 
In trust by United States was ac¬ 
quired through grant fxsom North 
Carolina had no bearing on question 
whether United States could main¬ 
tain suit to enjoin trespass on such 
lands.—^U. S. v. Colvard, C.C.A.N.C,, 

! 89 F.2d 312. 

32. N.T.—U. S. V. City of Salaman¬ 
ca, 0.C.N.Y.. 27 F.Supp. 541—U. S. 
V. Nez Perce County, 0.C.Idaho, 16 
F.Supp. 267, cause remanded, C.C. 
A., 95 F.2d 232, rehearing denied 

I 96 F.2d 238—U, S. v. Lewis Coun¬ 
ty, D.C.Idaho, 16 F.Supp. 267, cause 
remanded, CC.A., 96 F.2d 236, re¬ 
hearing denied 95 P.2d 238. 

31 C.J. p 493 note 37. 

33. U.S.—^Mahnomen County v. U. 

S., C.aA.Minn., 131 F.2d 936. 

34. U.S.—^U. S. V. City of Salamanca, 
D.C.N.Y., 27 F.Supp. 641. 

35. U.S.—^Board of Com'rs of Jack- 
son County V. U. S., Kan., 60 S.Ct. 
285, 308 U.S. 343, 84 LuBd. 313, 

j modifying. C.C.A., 100 F.2d 929, 
certiorari granted Board of Com'rs 
of Jackson County in State of Kan¬ 
sas V. U. a, 59 act 787, 306 U.S. 
629, 88 L.Bd. 1032—^Mahnomen 

County V. U. S., C.C.A.Mlnn., 131 
F.2d 936—^Bryan County, Okl., v. U. 

S., C.C.A-Okl., 123 F.2d 782, cer- 
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tlorari denied Bryan County, State 
of Oklahoma v. U. S., 62 S.Ct 907, 
316 U.S. 819, 86 L.Ed. 1216—Board 
of Com’rs of Tulsa County v. U. 
a, C.C.A.Okl., 94 F.2d 450, affirm¬ 
ing, D.C., U. S. V. Board of Com'rs 
of Tulsa County, Okl., 19 P.Supp. 
635—^Dewey County, S. D., v. U. S., 

C. C.A.S.D., 26 P.2d 434, affirming, 

D. C., U. S. V. Dewey County, S. 
D., 14 P.2d 784, certiorari denied 
Dewey County, S. D., v.“ U. S., 49 S. 
Ct 94, 278 U.S. 649, 73 L.Bd. 561— 
U. S. V. Chehalis County, D.C. 
Wash., 217 F. 281. 

Supexintendent of agency 

has no authority to sue county treas¬ 
urer to recover taxes paid by him 
for Indians.—^Wright v. Treasurer of 
Osage County, 247 P. 36, 114 OkL 
291. 

33. U.S.—^U, S. V, Nez Perce County, 
C.C.A.Idaho, 95 F.2d 232, remand¬ 
ing cause, D.C., 16 F.Supp. 267, and 
rehearing denied, C.C.A., 95 F.2d 
238—U. S. V. Dewey County, D. 
C.aD., 14 P.2d 784, affirmed. C.C.A-, 
Dewey County, S. D., v. U. S., 26 P. 
2d 434, certiorari denied 49 S.Ct 
94, 278 U.S. 649, 73 L.Bd. 661. 

37. U.S.—U. S. V. Nez Perce County, 

C. C.A.Idaho, 95 F.2d 282, remand¬ 
ing cause, D.C., 16 P.Supp. 267, and 
rehearing denied, C.C.A-, 96 P.2d 
238. 

38. U.S.—Central Nat Bank of Tul¬ 
sa, Okl., V. U. S., C.C.A.Okl., 283 P. 
368, error dismissed 44 S.Ct 335, 
264 U.S. 600, 68 L.Bd. 869. 

39b U.S.—U. S. V. Moore, C.C.A.Okl.. 
284 P. 86, reversing. D.C., 261 P. 
623—U. S. V. Apple, D.C.Kan., 262 
P. 200. 

4a U.S.—U. S. V. Charles, D.C.N.Y., 
23 P.Supp. 346. 

41. U.S.—U. S. V. Charles, supra. 
Rules governing descent of Indian 

lands see infra § 64. 

42. U.S.—U. S. v. Colvard, aC.A. 
N.C., 89 P.2d 812. 

43. U.S.—^U. S. V. City of Salamanca, 

D. C.N.Y., 27 P.Supp. 641. 
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occupy such lands, whether in common or in sev¬ 
eralty, by agreement between themselves, are its 
wards, and it may maintain suits for the protec¬ 
tion of their property and rights.^^ Where an In¬ 
dian minor, after reaching majority, ratifies a lease 
of his allotment, the government has no right to sue 
to set it aside.^5 

To enforce restrictions on alienation. The Unit¬ 
ed States may maintain a suit to enforce restric¬ 
tions imposed by its laws on the alienation of lands 
by Indian allottees or to set aside conveyances or 
contracts by which such restrictions have been 
transgressed,^® although retaining neither a legal 
nor an equitable estate in the lands after the allot¬ 
ment.^*^ Neither the allottees^® nor their heirs, 
where the allottees are dead,^® are necessary par¬ 
ties to such suits. The fact that such allottees®® 
or restricted patentees®^ may be citizens, or that the 
restrictions have been removed before the com¬ 
mencement of the suit,®2 or that the grantee is not 
presently interfering with the Indian’s possession 


§ 21 

or receipt of benefits,®® is immaterial. Where it is 
sought to set aside a conveyance, the return of the 
consideration to the grantee is not essential.®^ 
Where Indians, who have been given full power of 
control and disposition over certain lands, convey 
them, without violating any restrictions imposed on 
their alienation, the United States cannot sue on 
their behalf to set aside the conveyances on the 
ground of fraud of the grantee or the incapacity of 
the grantor.®® 

Limitations and laches. Actions by the United 
States in behalf of Indians must be brought within 
the time prescribed by statutes expressly made ap¬ 
plicable thereto;®® but the defense of laches based 
on mere lapse of time cannot be raised against a 
suit by the federal government on behalf of In¬ 
dians,®*^ particularly where the Indians were for 
a considerable part of the elapsed period a con¬ 
quered and subject people with no standing to de¬ 
fend their own rights.®® 

Control of litigation. The statutory power of 


44. U.S.—U. S. V. Boylan, D.C.N.T., 
256 F. 468, affirmed, C.C.A., 266 F. 
165, error dismissed 42 S.Ct 113, 
267 U.S. 614, 66 L.Bd. 397. 

45- U.S.—U. S. V. Wright. Okl., 197 
F. 297, 116 C.C.A. 669. 

46. U.S.—U. S. V. Gilbertson, CCJL 
Wis., Ill F.2d 978—U. S. v. Sher¬ 
burne Mercantile Co., C.C.A.Mont.. 
68 F.2d 156—Johnson v. TJ. S., C. 
C.A.Okl., 64 F.2d 674, certiorari de¬ 
nied 54 S.Ct. 68, two cases, 290 U. 
S. 651, 78 Ii.Ed. 666—U. S. v. Mar¬ 
tin, D.C.Okl., 46 F.2d 836—Mars v. 
McDougal, C.C.A.Okl.. 40 F.2d 247, 
certiorari denied 61 S.Ct. 28, 282 U. 
S. 860, 75 L.Bd. 753"—Conner v. 
Cornell, C.C.A.Okl., 32 F.2d 681, 
certiorari denied 50 S.Ct. 84, 280 

U. S. 683, 74 L..Ed, 682—U. S. v. 
Southern Surety Co., D.C.Okl.. 9 
F.2d 664—U. S. v. Smith, C.C.A. 
OkL, 288 F. 356. reversing, D.C, 
279 F. 136. 

31 C.J. p 493 note 41. 

47. U.S.—U. S. V. Allen, Okl., 179 F. 
13, 103 C.C.A. 1, reversing, C.C., 
171 F. 907, and affirmed Heckman 

V. U. S.. 32 S.Ct. 424, 224 U.S. 413. 
66 Li.Ed. 820, modified on other 
grounds Mullen v. U. S., 32 S.Ct. 
494, 224 U.S. 448, 56 L.Ed. 820, 
Goot V. U. S.. 32 S.Ct 644, 224 U. 
S. 468, 56 Li.Ed. 841, and Diming 
Investment Co. v, U. S., 32 S.Ct. 
649, 224 U.S. 471, 66 KEd. 847. 

4a U.S.—Conner v. Cornell, C.C.A. 
Okl., 32 F.2d 581, certiorari denied 
60 S.Ct 34, 280 U.S. 683, 74 L.Ed. 
632. 

31 C.J. p 494 note 43. 

49. U.S.—Conner v. Cornell, supra. 


60. U.S.—^U. S. V. Moore, C.C.A.Okl., 
284 F. 86—Bowling v. U. S., Okl.. 
191 F. 19, 111 C.C.A. 661, affirmed 
34 S.Ct 659, 233 U.S. 628. 68 L..Bd. 
1080. 

51. U.S.—^U. S. V. Sherburne Mer¬ 
cantile Co., C.C.A.Mont., 68 F.2d 
155. 

SCalntenaaLoe of tribal rtiations 
United States suing to enforce re¬ 
striction in patent of lands to In¬ 
dians, who were citizens, was not 
required to show that patentees were 
still maintaining tribal relations.— 

U. S. V. Sherburne Mercantile Co., 
supra. 

52. U.S.—U. S. V. Southern Surety 
Co., D.aOkL, 9 F.2d 664. 

Death of allottee 

(1) After the death of an allottee 
and the removal of restrictions from 
the land, the government may main¬ 
tain an action for the benefit of the 
heirs to enforce rights arising out df 
violations of the restrictions during 
the time they obtained.—^U. S. v. 
Smith, C.C.A.Okl., 288 F. 356, revers¬ 
ing, D.C., 279 F. 186. 

(2) The United States may recover 
damages for the unlawful occupancy 
and use of land of a deceased allot¬ 
tee during the restricted period on 
behalf of the legal heirs.—Bowling 

V. U, S., C.C.A,Okl., 299 F, 438. 

63. U.S.—U. S. V. Martin, D.C.Okl., 
46 F.2d 836. 

54. U.S.—Heckman v. U. S.. Okl., 
32 S.Ct. 424, 224 U.S. 413, 56 L.Ed. 
820. 

31 C.J. p 494 note 45. 

55. U.S.—U. S. V. Getzelman, C.C.A. 
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Okl., 89 F.2d 531, certiorari denied 
58 S.Ct. 27, 302 U.S. 708, 82 L.Ed. 
547. 

31 C.J. p 494 note 46. 

56. Farticnlar statutes 
The statute declaring the statutes 
of limitations of the state of Oklap- 
homa applicable to restricted In¬ 
dians of the Five Civilized Tribes 
and the heirs or grrantees of such In¬ 
dians, in view of its legrislative his¬ 
tory and other sections of the same 
act, applies only to suits Involving 
title to allotted lands, and not to a 
personal action in assumpsit to re¬ 
cover back taxes illegally assessed on 
allotted lands, where such suit does 
not involve the proceeds, issues, 
rents, or profits of allotted lands.— 
Board of Com’rs of Tulsa County v. 
U. S., C.CJtOkl., 94 P.2d 450, affirm¬ 
ing, D.C., U. S. V. Board of Corners 
of Tulsa County, OkL, 19 F.Supp. 636. 

57- U.S.—Board of Com*rs of Jack- 
son County V. U. S., Kan., 60 S.Ct. 
286, 308 U.S. 343, 84 L.Ed. 313, 
modifying, C.C.A., 100 F.2d 929, 
certiorari granted Board of Com’rs 
of Jackson County in State of Kan¬ 
sas V. U. S., 69 S.Ct 787, 306 U.S. 
629, 83 LbEd. 1032—Bryan County, 
OkL, V. U. S., C.aA.OkL, 123 P.2d 
782, certiorari denied Bryan Coun¬ 
ty, State of Oklahoma v. U. S., 62 
S.Ct 907, 316 U.S. 819, 86 L.Ed. 
1216—^U. S. V. Corporation of Presi¬ 
dent of Church of Jesus Christ of 
Latter-Day Saints, C.C.A.Utah, 101 
P.2d 156. 

Contra U. S. v. Rose, D.C.N'.C., 20 
F.Supp. 360. 

sa U.S.—^U. S. V. Brookfield Fish¬ 
eries, D.C.Or., 24 F.Supp. 712. 
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the United States to initiate actions for the benefit 
of Indians necessarily includes the power to con¬ 
trol the prosecution of any litigation so initiated by 
it59 

Other parties. An action may be brought by the 
United States for the protection and enforcement 
of the rights of an Indian ward without joining 
the Indian as a party or alleging that the action is 
brought in his behalf,®® and a suit instituted by the 
United States without joinder of the Indian for 
the recapture of trust property wrongfully diverted 
or improvidently delivered to third parties does not 
abate on the death of the Indian.®^ The fact that 
the United States could maintain such a suit has 
been held to be no bar to the maintenance of a 
suit in behalf of an Indian ward by his next 
friend®* The owners of all the lands within a res¬ 
ervation are necessary parties to a suit by the 
United States to determine the priority of water 
rights therein.®® 


Intervention, The United States may properly 
intervene in actions involving the righfs and in¬ 
terests of Indians.®^ In an action by the United 
States against the surety on a royalty bond for 
royalties due certain Indian nations as lessors, 
wherein the procedure was governed by the Fed¬ 
eral Conformity Act, the state law denying the 
principal in the bond the right to compel its ad¬ 
mission as a party defendant was applicable.®® 
Where a third party is permitted to intervene in 
an action by the United States, he may tender only 
issues growing out of the original transaction on 
which the suit was founded, and may not present 
any new and independent controversy.®® 

Evidence, In a suit by the United States on be¬ 
half of Indians, the government has the burden of 
proving the necessary elements of the cause of ac¬ 
tion.®*^ General rules are applicable in determining 
the admissibility®® and weight and sufficiency®® of 
the evidence. 


69. U.S.—Pueblo of Picurls In State 
of New Mexico v. Abeyta, C.C.A. 
N.M.. 50 F.2d 12. 

BismiJiMl witb prejudice 
The trnited States attorney gen¬ 
eral has the authority to request 
the dismissal with prejudice of such 
an action.—Mars v. McDougal, C.C.A. 
Okl„ 40 F.2d 247, certiorari denied 
SI act. 28, 282 US. 850, 76 L.Bd, 
753—Conner v. Cornell, C.C.A.Okl., 
32 P.2d 581, certiorari denied 50 a 
Ct 34, 280 US. 683, 74 UEd. 632. j 

1 

GO. US.—McGugln v. U S., C.C.A. 
Kan., 109 F.2d 94. 

Cbnsamt by a mentally incompe¬ 
tent, restricted Indian was not re¬ 
quired for either the institution or 
the maintenance of suit hy the Unit¬ 
ed States as his guardian to recover 
money wrongfully withdrawn from 
trust funds credited to such Indian 
with the treasurer of the United 
States.—^U. S. v. McOugln, D.CKan., 
31 F.Supp. 498. 

61. US.—McGugin v. U. S„ C.C.A. 
Kan., 109 P.2d 94—U S. v. Mc- 
Gughi, D.CKan., 31 F.Supp. 498, 
506. 

“In determining the right and duty 
of the United Sta+es in the matter, 
the controlling consideration Is that 
the wrong was committed during the 
period of restriction upon” the In¬ 
dian.—^U. S. V. McGugin, supra. 

62. US.—^Mashunlcashey v. Clinton, 
D.C.04:1., 11 F.Supp. 456, affirmed, 
C.CA,. Williams v. Clinton, 83 P.2d 
143. 

93. US.—U. S. V, Powers, C.C.A. 

HonU 94 F.2d 783, modifying, D. 

' C., 16 F.Supp. 155, certiorari grant¬ 
ed 59 S.Ct 69, 305 US. 581, 83 L. 
EKH 366, and affirmed 59 S.Ct 344, 
805 Ua 527, . 83 L.Kd. 330. 


Owners of unallotted lands were 
“indispensable parties” to suit to de¬ 
termine the priority of rights to wa¬ 
ter on Indian reservation as between 
allotted and unallotted lands.—^U. S. 
V. Alexander, aC.A.Mont.. 131 F.2d 
359. 

64. US.—Anderson v. Peck, B.C. 

Okl., 63 F.2d 257. 

Seoretaxy of interior 
In action by territory of Alaska to 
collect occupation tax from a salmon 
packing company operating on an 
Indian Island reservation under ar¬ 
rangement with the government to 
assist the Indians on the reservation 
to become self-supporting, the de¬ 
fense being that the tax was on a 
government instrumentality, the sec¬ 
retary of Interior had the right to 
intervene in the interest of the In- 
diems.—Territory of Alaska v. An¬ 
nette Island Packing Co„ C.C.A.Alas- 
ka, 289 F. 671, certiorari denied 44 
S.Ct. 36, 263 US. 708, 68 UBd. 617. 
Notice of pendency of aetiou 
'The statute requiring superintend¬ 
ent for Five Civilized Tribes to be 
notified of pendency of action in 
Oklahoma involving restricted In¬ 
dian lands and permitting the gov¬ 
ernment to intervene and have suit 
removed to federal district court and 
to assert government's interest as 
guardian of Indians is a “remedial 
statute” for permanence of titles and 
judgments in all such suits are bind¬ 
ing on all parties; the provision in 
such statute for notice and time of 
its service is not “mandatory” and 
compliance with the requirements as 
to time IS not “jurisdictional,” and, 
if the United States on its own pe¬ 
tition is permitted to intervene, and 
the cause Is removed to the federal 
court, the government is a “party” 
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to suit and may not raise any ques¬ 
tion of irregularity of procedure be¬ 
cause of failure to comply strictly 
with statutory provision regarding 
time of service of notice on govern¬ 
ment as to pendency of suit.—^U. S. 
V. Thompson, C.C.A.Okl., 128 F.2d 
173. 

65. US.—U S. V. U S. Fidelity & 
Guarajaty Co.. Okl., 60 S.Ct. 653, 
309 US. 606, 84 L.Bd. 894, revers¬ 
ing, C.C.A., 106 F.2d 804, modify¬ 
ing, D.C., 24 F.Supp. 961, certio¬ 
rari granted 60 S.Ct. 383. 308 U. 
S. 548, 84 L.Ed. 461. 

68. US.—U S. V. U S. Fidelity & 
Guaranty Co., C.C.A.Okl., 106 F.2d 
804, modifying, D.C., 24 F.Supp. 
961, certiorari granted 60 S.Ct. 
383, 308 US. 548, 84 L.Ed. 461, and 
reversed on other grounds 60 S.Ct. 
653, 309 US. 506, 84 L.Ed. 894. 

67- US.—^U. S, V. Alexander, C.C.A. 

Mont., 131 F.2d 369. 

68. U.S.—^Polley's Lumber Co. v. U. 
S.. C.C.A.Mont, 116 P.2d 761—U. S. 
V. Raiche. D.C.Wis., 31 F.2d 624— 
i U S. V. Ferry County. D.C.Wash., 
39 F.Supp. 1007. 

eSi. Svidence held snflloieiLt 

(1) In general.—^U. S. v. Santa Fe 
Pac. R. Co.. C.C.A.Ariz., 114 F.2d 420, 
certiorari granted 61 S.Ct. 738, 312 
U.S. 675, 85 KEd. 1116, modified on 
other grounds 62 S.Ct. 248, 314 US. 
339, 86 L.Ed. 260, petition denied 62 
S.Ct 476. 814 US. 716, 86 LuBd. 670— 
U. S. v. Boynton, D.C.Wash., 49 F. 
2d 810, reversed on other grounds, C. 
C.A. 53 F.2d 297. 

(2> To sustain findings.—^U. S. v. 
Mid-Continent Petroleum Corpora¬ 
tion, C.C.A.Okl., 67 F.2d 37, certiorari 
denied Hosey v. Mid-Continent Pe¬ 
troleum Corporation, 54 S.Ct. 346, 
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Determination of cause and relief granted. Such 
relief should be granted as is warranted by the 
facts alleged and proved^® Where in an action by 
the United States on behalf of Indians an inter¬ 
vener successfully establishes a counterclaim, in¬ 
terest on the amount found to be due the inter¬ 
vener by the Indians may not be allowed.'^^ 

Effect of decree. A decree rendered in a suit 
brought by the United States in behalf of Pueblo 
Indians involving title to Pueblo land is binding on 

the Pueblo.’^^ 

Appeal. Since, as appears earlier in this sec¬ 
tion, the United States has the power to control 
any litigation instituted by it on behalf of Indians, 
it has the power to decline to appeal from an ad¬ 


verse decision, and its decision to do so precludes 
a separate appeal by the Indian.73 

§ 22. Support and Supplies 

Under various treaties and statutes Indian tribes 
and members thereof may be entitled to support and 
supplies, paid for out of public funds appropriated for the 
purpose or drawn from tribal funds. 

By virtue of express provisions therefor in vari¬ 
ous treaties and acts of congress, qualified In¬ 
dians in certain tribes and nations are entitled to 
specified annuities and supplies for their support.^^ 
Provision may also be made by way of treaties and 
legislation for annuities or annual payments by the 
United States to particular tribes or nations for 
the support of schools, shops, agriculture, or other 
projects promoting civilization and self-support.^^ 


290 U.S. 702, 78 L.Ed. 603—U. S. v. ■ 
Algodones Land Co., C.C.A.N.M., 62 
F.2d 359. 

(3) To justify cancellation of cer¬ 
tificate of competency.—^U. S. v. Ma- 
shunkashey, C.C.A.OkL, 72 F.2d 847, 
rehearing denied 73 F.2d 487, cer¬ 
tiorari denied Mashunkashey v. U. 
S., 56 S.Ct. 661, 294 U.S. 724, 79 L. 
Ed. 266. 

(4) To establish inadequacy of 
price and overreaching of Indian 
grantor.—^Kiker v. U. S., C.C.A.OkL, 
63 P.2d 957. 

(5) To show fraud in obtaining 
judge’s approval of deed.—^Kiker v. 
U. S„ supra. 

Bvldenoe held insufflolent 

(1) To sustain findings—^Miller v. 

U. S., C.aA.Okl., 67 F.2d 987, certio¬ 
rari denied U. S. v. Miller, 53 S.Ct. 
79, three cases. 287 U.S. 626, 77 L..Ed. 
642. 

(2) 'to show particular facts.— 
Miller V. U. S., supra. 

70. AcoonntiiLg 

Where, in the course of a suit by 
the government to oust defendant 
from Indian lands and for an ac¬ 
counting, defendant quitclaimed part 
of the lands to the United States, 
the United States was entitled to an 
accounting as to such lands.—^U. S. 

V. Santa Fe Pac. R. Co., Ariz., 62 
S.Ct. 248, 314 U.S. 339, 86 L.Ed. 260, 
modifying, C.C.A., 114 F.2d 420, cer¬ 
tiorari granted 61 S.Ct. 738, 312 U. 
S. 675, 86 L.Bd. 1116, and petition 
denied 62 S.Ct 476, 314 U.S. 716, 86 
L.Ed. 670. 

Componsation for servloeB 

In a suit by the United States in 
behalf of an Indian, in which his cer¬ 
tificate of competency was canceled 
for fraud, such Indian’s wife was not 
entitled to compensation for serv¬ 
ices in preserving husband’s prop¬ 
erty where wife participated In 
fraudulent scheme to obtain property 
for herself and did not preserve prop¬ 


erty for her husband, either as wife 
or divorcee,—U. S. v. Mashunkashey, 
C.C.A.Okl., 72 P.2d 847, rehearing de¬ 
nied 73 P.2d 487, certiorari denied 
Mashunkashey v. U. S., 65 S.Ct. 661, 
294 U.S. 724, 79 L.Ed. 256. 

71. U.S.—U. S. V. U. S. Fidelity & 

Guaranty Co., C.C.A.Okl., 106 P.2d 
804, modifying, D.C., 24 F.Supp. 
961, certiorari granted 60 S.Ct. 383, 
308 U.S. 648, 84 L.Ed. 461, re¬ 
versed on other grounds 60 S.Ct 
658, 309 U.S. 606, 84 L.Bd. 894. 

72L U.S.—^Pueblo of Picuris in State 
of New Mexico v. Abeyta, C.C.A. 
N.M., 60 F,2d 12. 

73. U.S.—^Pueblo of Picuris in State 
of New Mexico v. Abeyta, CC-A. 
N.M., 60 P.2d 12. 

74. Mont—State v. Phelps, 19 P.2d 
319, 93 Mont 277. 

of mixed blood 

Laws respecting annuities to In¬ 
dians contemplate inclusion of those 
of mixed blood.—State v. Phelps, su¬ 
pra. 

THrt4o.n« engaged In h untin g and farm¬ 
ing 

The provisions of the treaty of 
1868 between the government and the 
Sioux Tribe of Indians for annuities 
of ten dollars each for Indians en¬ 
gaged in roaming and hunting, and 
twenty dollars each for Indians en¬ 
gaged in farming, were construed to 
apply only to those actually en¬ 
gaged in such occupations, and not 
generally to all members of the tribe, 
such as women, children, and others 
not actually so engaged.—^Sloux 
Tribe of Indians v. U. S., 85 Ct.Cl. 
181, certiorari denied 68 S.Ct 37, 302 
U.S. 717, 82 L.Ed. 664. 

Forfeltnze or snspansloiL of aniLiiitieB 
(1) Where, after an outbreak by 
certain Indian tribes, congress de¬ 
clared annuities forfeited and subse¬ 
quently restored the annuities, the 
Indians were entitled to the amount 
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of unpaid annuities after setting off 
all amounts properly chargeable 
against such annuities.—Slsseton and 
Wahpeton Bands of Indians v. U. S., 
42 CtCl. 416, affirmed U. S. v. Sisse- 
ton and Wahpeton Bands of Sioux 
Indians, 28 S.Ct 362, 208 U.S. 661, 62 
L.Bd. 621. 

(2) Where Individual Indians vol¬ 
untarily withdrew from the reserva¬ 
tion which had been provided for 
the tribe, they could not participate 
in an annuity until they returned to 
their reservation.—Sac and Pox In¬ 
dians of Iowa V. Sac and Pox Indians 
of Oklahoma, 46 CtCl. 287, affirmed 
Sac and Fox Indians of Mississippi 
in Iowa v. Sac and Fox Indians of 
Mississippi in Oklahoma, 31 S.Ct. 
473, 220 U.S. 481, 66 L.Bd. 662. 

76to U.S,—Seminole Nation v. U. S., 
CtCl., 62 S.Ct. 1049, 316 U.S. 286, 
661, 86 L.Bd. 1480—^U. S. v. Omaha 
Tribe of Indians, 40 S.Ct 522, 263 
U.S. 276, 64 L.Ed. 901, reversing In 
part and affirming in part Omaha 
Tribe of Indians v. U. S., 53 CtCl. 
649—^Lane v. Morrison, 38 S.Ct. 
262, 246 U.S. 214, 62 L.Bd. 674. 
reversing Morrison v. Lane, 45 
App.P.C. 79. 

Charging expaiditures against tribe 
Expenditures by the government 
for the irrigation of Indian lands are 
not chargeable against the tribe 
where such expenditures have by 
law become a charge against the in¬ 
dividual Indians to whom the lands 
have been allotted in severalty.—Sho¬ 
shone Tribe of Indians of Wind Riv¬ 
er Reservation in Wyoming v. U, S., 
82 CtCl. 23, certiorari granted Sho¬ 
shone Tribe of Indians v. U. S., 67 
S.Ct 45, 299 U.S. 630, 81 L.Bd. 390, 
and U. S. v. Shoshone Tribe of In¬ 
dians. 57 S.Ct 46, 299 U.S. 530, 81 
L.Ed. 390, reversed on other grounds 
Shoshone Tribe of Indians of Wind 
River Reservation in Wyoming v. U. 
S., 57 S.Ct 244, 299 U.S. 476. 81 L.Bd. 
860. 
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Congress may appropriate funds to defray the ex¬ 
penses of supplies furnished to Indians, thereby rec- 
og^nizing the government’s obligation to pay for 
such suppliesJ® A state statute appropriating a 
stated sum for the support of Indians has been held 
to bestow on the state Indian agent or commission¬ 
er considerable latitude in disbursing the sum so 
as to carry out the intention of the statute;*^" but, 
while such agent or commissioner has the right to 
exercise his discretion in the disbursement of the 
funds, the courts have the power to restrain a 
fraudulent or arbitrary exercise of such discre¬ 
tion."^^ Where the sum is appropriated for the 
“support of the Indians,” as distinguished from an 
appropriation “for the Indians,” the agent is not 
required to divide the sum among the Indians per 
capita.^® Under a provision of a state social se¬ 
curity act enacted in order to entitle the state to 
assistance under the Federal Social Security Act, it 
has been held that ward Indians are entitled to all 
the relief provided for by the state statute, that 
such relief must be provided by the state, and that 
the state fund need not be reimbursed by the coun¬ 
ties,®^ but the counties must bear their proportion 
of relief of all kinds for emancipated Indians.®^ 
Indian paupers, Indians residing within the lim¬ 


its of a town and being under the jurisdiction of 
persons appointed by the government have no le¬ 
gal settlement in the town so as to make the town 
chargeable \rith their support in case of pover- 

ty.®2 

§ 23 . Education of Children 

The government In obligating itself to furnish edu- 
cational facilities and instruction tor Indian children does 
not undertake to compel their attendance at school. 
The rights and duties of Indian children with respect 
to education are largely governed by treaty and statu¬ 
tory provisions. 

Although various treaties and acts of congress 
have made provision for the education of the chil¬ 
dren of certain tribes and for their attendance at 
school,®® the government has thereby not under¬ 
taken to compel their attendance regardless of the 
consent and wishts of their parents,®^ and the gov¬ 
ernment’s obligation to furnish facilities and in¬ 
struction, at least under the terms of some treaties, 
has been held to depend on the success of the In¬ 
dians in compelling or inducing the children to at- 
tend.®® Where Indians are citizens of the state, 
a statute compelling, under certain conditions, the 
attendance of their children at the government In- 


716. U.S.—^Fremont v. XT. S., 2 CLCl. 
4«1. 

77. S.C.—Hairia v. Leslie, 12 S.E.2d 
S38. 195 S.C. S26. 

TUs woid ‘Hmpport'' witbln statute 
appropriating a certain sum for sup¬ 
port of Catawba Indians means to 
maintain or aid and assist in mainte¬ 
nance of the Indians by supplyinsr 
them with necessaries of life or fur- 
nishinsr the funds therefor.—^Harris 
V. Leslie, supra. 

Waiver of provlsloiui 
In action by members of tribe for 
construction of statute neither the 
Indians suing: nor the Indian agrent 
or commissioner may waive any of 
provisions of .statute involved, and 
certainly not the Indians suing, 
where return of Indian agent or com¬ 
missioner denied their authority to 
act for the tribe.—^Harris v. Leslie, 
supra. 

78; S.C—^Harris v. Leslie, supra. 
Proper dlsbnrseineuts 
The Indian agent or commissioner 
could set aside out of the appro¬ 
priated sum a special fund for phy¬ 
sicians and medical attention, and a 
fund for old and disabled Indians.— 
Harris v. Leslie, supra. 

Improper disbuseaneiLts 
The premium on bond of Indian 
agent or commissioner, and cost of 
supplies; could not be paid out of the 
**8m>Port” fund, but such items were 
reguired to be borne by the agent out 


of his salary unless there existed 
some other general provision provid¬ 
ing for payment thereof.—^Harris v. 
Leslie, supra. 

79. S,C.—Harris V. Leslie, 12 S.B.2d 
538, 195 S.O. 52$. 

89. Mont.—State ex rel. WilUams v. 

Kemp, 78 P.2d 585, 108 Mont 444. 
What funds available 
The state was authorized to dis¬ 
burse funds for general relief, medi¬ 
cal aid, and hospitalization for needy 
ward Indians from funds appropriat¬ 
ed for general relief and contingen¬ 
cies,—State ex rel. Williams v. Kemp, 
supra. 

ICedioal services and hospitaliza¬ 
tion for ward Indians not adequately 
provided for by the federal govern¬ 
ment must be provided by the state 
without reimbursement by the coun¬ 
ty.—State ex reL Williams v, Kemp, 
supra. 

ApplicatioiuB to county board 
Although the state must provide 
general relief to needy ward Indians 
without contribution from the coun¬ 
ties, in absence of provision for oth¬ 
er machinery, the county board has 
authority to pass on applications sub¬ 
ject to the state's right to review any 
decision of the county board on its 
own motion.—State ex reL Williams 
V. Kemp, supra. 

8L Mont.—State ex rel, Williams v. 
Kemp, supra. 


82; Mass.—^Andover v. Canton, 18 
Masa 547. 

83. U.S.—Sioux Tribe of Indians v. 
U. S., 84 CtCl. 16, certiorari de¬ 
nied 58 S.Ct. 139, 802 U.S. 740, 82 
LuBd. 672. 

Bestrlctions on use of funds 
Under statute appropriating sums, 
appropriations for repairs of, and 
contributions to, Indian schools may 
be expended only for the purposes 
appropriated.—^Harris v. Leslie, 12 S. 
E.2d 538, 195 S.C. 52$. 

Use of tribal funds for nonemroUed 
oblldren 

Under a statute directing the sec¬ 
retary of the interior to operate 
tribal schools and to defray all the 
necessary expenses thereof out of the 
funds of the tribe, it was proper for 
the secretary to maAe expenditures 
for the education of non enrolled 
children of enrolled members of the 
tribe, despite a provision of the 
tribe's treaty with the government 
to the effect that only enrolled mem¬ 
bers of the tribe should participate 
in the distribution of the tribal 
funds.—Chickasaw Nation v. U. S., 
87 CtCL 91. 

84, Mont.—Grant v. Michaels, 28 P. 
2d 266, 94 Mont 452. 

31 C.J. p 494 note 48. 

U.S.—Sioux Tribe of Indians v. 
U. S., 84 CtCl. 1$, certiorari de¬ 
nied 58 S.Ct 139, 302 U.S. 740, 82 
LuKd. 572. 


Aon 
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dian school is constitutional.^5 The fact that an 
Indian girl, a minor, while in attendance at a gov¬ 
ernment school which is outside the reservation of 
the tribe of which she is a member, contracts a 
marriage, in accordance with the custom of her 
tribe, with another member, does not entitle her 
husband to a writ of habeas corpus to remove her 
from the school, nor can she be retained there 
against her own will; but in such case her mar¬ 
riage releases her from parental authority, and she 
has the right to remain or not at her own election. 
As long as she remains unmarried, her attendance 
during her minority is subject entirely to the will of 
her parents, or those who stand to her in the par¬ 
ental relation.S7 ^ statute providing separate 
schools for Indian children is constitutional 


§ 24 

while it has been held that where a special public 
school is provided for Indian children, they have 
no right to attend other public schools in the same 
district,®^ it has also been held that, as between 
a district school and a federal school for Indians, 
a pupil eligible for both may demand a right to at¬ 
tend the district school in preference to the fed¬ 
eral.®® The provisions in acts of congress against 
appropriations for sectarian education have refer¬ 
ence only to gratuitous appropriations of public 
moneys, and not to funds belonging to the Indians 
themselves; and injunction will not lie to prevent 
government officers from expending such funds to 
fulfill contracts, made with sectarian schools on the 
petition of the Indians.®^ 


V. TREATIES AND AGREEMENTS WITH INDIANS 


§ 24. In General 

The United States has power to make treaties with 
Indian tribes. Until the year 1871 the practice of dealing 
with such tribes by entering Into treaties with them ob« 
tained. 

The power of the United States to make treaties 
with Indian tribes is as extensive as is its power 
to make treaties with foreign nations,®® Until the 
year 1871, the United States conceded to the In¬ 
dian tribes the right to treat with the United States 
as nations or states in a limited sense,®® dependent, 
it is true, but still capable of making treaties;®^ 
and numbers of treaties were made in reference to 


lands, supplies, education, intercourse, and other 
matters.®® This method of dealing with Indian 
tribes by treaty, was abrogated, however, by the 
act of March 3, 1871, Rev.St. 2079,25 U.S.C.A. § 71, 
which provided that no Indian nation or tribe with¬ 
in the territory of the United States should be ac¬ 
knowledged or recognized as an independent na¬ 
tion, tribe, or power, with which the United States 
might contract by treaty, and which further provid¬ 
ed that no obligation of any treaty law, fully made 
' and ratified with any such Indian nation or tribe 
prior to the date of the act, should be thereby in¬ 
validated or impaired.®® Since the passage of this 


86. N.C.—State v. Wolf, 69 S.B. 40, 
145 N.a 440, 13 Ann.Cas. 189. 

87- U.S.—^In re Lelah-puc-ka-chee, 
D.aiowa, 98 F. 429. 

88. N.C.—^McMullan v. School Com¬ 
mittee Diet. No. 4. 12 S.E. 330, 107 
N.C. 609, 10 L..R.A. 823. 

31 C.J. p 494 note 55. 

89. R.I.—^Ammons v. Charlestown 
School Dist. No. 5, 7 R.L 596. 

sa Cal.—Piper v. Inyo County Big 
Pine School Dlst, 226 P. 926, 193 
Cal. 664. 

Xn Alaska 

(1) Under a statute so providing 
a child of mixed blood who is lead¬ 
ing a civilized life is entitled to at¬ 
tend a general public school, but a 
child of mixed blood who is not lead¬ 
ing a civilized life may not attend 
such school.—Jones v. Bills, 8 Alaska 
146—Davis v. Sitka School Board, 3 
Alaska 481. 

(2) A child of mixed blood who 
lead a civilized life and resided with¬ 
in the limits of a city could not be 
barred from attending the general 
public school within that city, even 
though there was an Indian school 


in the city that the child could at¬ 
tend; and, where some children had 
to be excluded from the school be¬ 
cause of its overcrowded condition, 
such child's right to attend was su¬ 
perior to the rights of children liv¬ 
ing outside the city limits, whose 
acceptance or exclusion by the school 
was optional.—^Jones v. Ellis, supra. 

91. U.S.—^Reuben Quick Bear v. 
Leupp, App.D.C., 28 S.Ct. 690, 210 
U.S. 50, 52 L.Ed. 954. 

98. U.S.—^U. S. V. Forty-Three Gal¬ 
lons of Whiskey, Minn., 93 U.S. 
188, 23 Ii.Bd. 846—U. S. v. City of 
Salamanca, D.C.N.7., 27 F.Supp. 
541. 

Nature of treaty 

With respect to a treaty between 
the United States and an Indian 
tribe, it has been stated that "a 
treaty, in its legal effect, is an execu¬ 
tory agreement."—Welch v. Trotter, 
63 N.C. 197, 203. 

Application to Indians having treaty 
rights of state regulations of hunt¬ 
ing see Game § 7. 

Fishing rights of Indians under 
treaty see Fish § 18. 
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93. U.S.—U. S. V. Forty-Three Gal- 
Ions of Whiskey, Minn., 93 U.S. 
188, 23 L.Bd. 846—Holden v. Joy, 
Kan., 17 Wall. 211, 21 LBd. 523— 
Worcester v. Georgia, Ga., 6 Pet. 
515, 8 L.Bd. 483. 

Miss.—Min ter v. Shirley 45 Miss. 
376. 

N.T.—Seneca Nation of Indians v. 
Appleby, 112 N.T.S. 177, 127 App. 
Dlv. 770, reversed on other grounds 
89 N.B. 836, 196 N.T. 318. 

31 C.J. p 494 note 61. 

Status of Indian nations or tribes 
generally see supra § 9. 

94. U.S.—^U. S. v. Forty-three Gal¬ 
lons of Whiskey, Minn., 93 U.S. 
188, 23 L..Bd. 846. 

81 C.J. p 494 note 61. 

96. Fartioular treaties 
U.S.—^Lone Wolf v. Hitchcock, App.D. 
C., 23 S.Ct 216, 187 U.S. 653, 47 Lu 
Ed. 299. 

81 C.J. p 494 note 62 [a]. 

96. U.S.—Stephens v. Cherokee Na¬ 
tion, Ind.T., 19 S.Ct. 722, 174 U.S. 
445, 43 Ij.Bd. 1041. 

N.T.—Seneca Nation v. Christie, 27 
N.B. 276, 126 N.T. 122. 

31 aJ. p 495 note 63. 
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act, Indian affairs have been regulated by acts of 
congress and by contracts with the Indian tribes 
similar in nature to treaties.®" 

The United States, as the guardian of the 
Indians, deals with nations, tribes, or bands, and, 
usually at least, has not entered into contracts, com¬ 
pacts, or treaties n-dth individual Indians.®^ In 
the absence of a tribal government, however, it may 
be necessary for officers negotiating an agreement 
as representatives of the United States to deal with 
individual Indians.®® 

The authority of the United States to make trea¬ 
ties does not authorize it, under the guise of a 
treaty with an Indian tribe, to transfer a state’s 
property, and thereby deprive it of those govern¬ 
mental powers which are a part of its inherent 
rights.^ 

Treaties between states and Indians. Formerly 
several of the original states entered into treaties 
with the Indians within their borders,^ these trea¬ 
ties not being considered in violation of the con¬ 
stitutional provisions prohibiting any state from 
entering into any treaty and vesting the treaty mak¬ 
ing power in the president and senate.® 


§ 25. Validity, Construction, and Effect 

a. Validity and effect 

b. Construction 

a. Validity and llffect 

A treaty between the United States and an Indian 
tribe is simfiar in dignity and effect to a treaty with a 
foreign nation, 

A treaty between the United States and an In¬ 
dian tribe is similar in dignity and effect to a 
treaty with a foreign nation.*^ It is a part of the 
law of the land,® binding on the courts® and to be 
enforced by them,7 and in general cannot be dis¬ 
regarded by state legislation,® although the rule is 
otherwise where such legislation is duly authorized 
by act of congress.® 

It has been stated broadly that obligations under 
treaties with Indian tribes or nations can be re¬ 
leased only by concurrence of both parties.^® This 
statement must be considered, however, in connec¬ 
tion with the rule that, subject to qualifications 
hereinafter stated, congress has power to abrogate, 
supersede, or modify a treaty with Indians, or any 
provision of such a treaty,^^ or to suspend the pro- 


07 . U.S.—v, Morrison, 3S S.Ct. 
252. 246 XJ.S. 214, 62 L.Ed. 674. re¬ 
versing 45 App.D.C. 79—Buster v. 
Wright, Ind.T., 135 F. 947, 68 C.C. 
A. 505, appeal dismissed 27 S.Ct. 
777, 203 U.S. 599, 51 L..Ed. 334. 

31 C.J. p 495 note 64. 

06, U.S.—Sac & Fox Indians v. Sac 
& Fox Indians, 31 S.Ot 473. 220 
U.S. 4S1, 55 L.Ed. 552, affirming 

46 Ct.Cl. 287—Seminole Nation v. 
U. S., 93 Ct.CL 500, certiorari 
granted 62 S.Ct 106, 314 U.S. 597, 
86 L.Bd. 481, reversed m part on 
other grounds 62 S.Ct. 1049, 316 
U.S. 286, 86 UEd. 1480—Black- 
feather V. U. S., 37 CLCl. 233, af¬ 
firmed 23 S.Ct 772, 190 U.S. 772. 

47 L.£d. 1099. 

00. U.S.—Iowa Tnbe of Indians v. 

U. S., 68 Ct.Cl. 585. 

1. N.T.—George v. Pierce, 148 N.Y. 

S. 230, 85 Mlsc. 105. 

S. Me.—Stevens v. Thatcher, 39 A. 
282, 91 Me. 70. 

K.T.—People v. Uand Office Commis¬ 
sioners, 100 N.E. 785, 207 N.T. 42— 
Cayuga Indians v. State, 1 N.E. 
770, 99 N.Y. 284. 

$^1 CLJ. p 496 note €8. 
a&tte l B it is dlate renimoiatloiL of oolonl. 
al dspesLdeaee and adoption of 
fadaoeal OoaurtttntioxL 
Altheagh the iiolicy of observing 
treaties secured hy any former or 
future lieglsiature was enjoined by 
OeBst.1776. Declaratjkm of Rights 
9 25, North Carolina had the right 
between renunciation of colonial de¬ 


pendence and adoption of federal 
Constitution, except as affected by 
Articles of Confederation, to con¬ 
clude treaties with Indians living 
within its borders.—Brown v. 
Smathers, 126 S.E. 22, 188 N.C. 166. 
3. N.Y.—Seneca Nation v. Christie, 
27 N.B. 275, 126 N.T. 122. 

4b U.S.—Turner v. American Bap¬ 
tist Missionary Union, C.C.Mich., 
24 P.Cas.No.14.251. 5 McLean 344. 
31 C.J. p 495 note 71. 

5. U.S.—S. V. City of Salamanca, 
D.C.N.Y,, 27 P.Supp. 541—Wichita' 
and Affiliated Bands of Indians in 
Oklahoma v. U, S,. 89 CtCl. 378— 
Osage Tribe of Indians v. U. S., 
66 Ct.CL 64, appeal dismissed and 
certiorari denied Osage Nation of 
Indians v, U. S., 49 S.Ct. 261, 279 
U.S. 811, 73 Ii.Bd. 971. 

31 C.J. p 495 note 72. 

6b U.S.—U. S. V. Charles, D.C.N.T., 
23 F.Supp. 346. 

31 C.J. p 496 note 72. 

7. U.S.—Wichita and Affiliated 
Bands of Indians in Oklahoma v. 

1 U. S.. 89 CLCl. 878—Leighton v. 
U. S., 29 CLCl. 288, affirmed 16 S. 
CL 495, 161 U.S, 291, 40 L.Ed. 703. 
31 C.J. p 495 note 72. 

Frand, duress, or mistake 
No court can declare that a treaty 
with the Indians was obtained by 
fraud, duress, or mistake and treat 
it as inoperative.—Osage Tribe of 
Indians v. U. S., 66 CLCL 64, appeal 
dismissed and certiorari denied ^ 
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[ Osage Nation of Indians v. U. S., 
I 49 S.CL 251, 279 U.S. 811, 73 L.Bd. 
971. 

8. U.S.—^Love V. Pamplin, C.C.Tenn., 
21 p. 755—The New York Indians, 

I 5 Wall. 761, 18 L.Ed. 708, revers¬ 
ing Fellows V. Denniston, 23 N.Y. 
420—Worcester v. Georgia, Ga., 6 
Pet. 616, 8 L.Ed. 483. 

Minn.—^Minneapolis Brewing Co. v. 
Bagley, 170 N.W. 704, 142 Minn. 
16. 

30 C.J. p 495 note 73. 

But it has been stated broadly 
that congress, in making provision 
for Indians, cannot do so at the ex¬ 
pense of the police power of a fu¬ 
ture state.—State v. Alexis, 164 P. 
810, 166 P. 1041, 89 Wash. 492. 

0. U.S.—Ward v. Race Horse. Wyo, 
16 S.CL 1076, 163 U.S. 504, 41 L.Ed. 
244, reversing, C.C., 70 P. 698. 
SO C.J. p 209 note 73 [a]. 

10. U.S.—U. S. V. City of Salamanca, 
D.C.N.Y., 27 P.Supp. 541. 

11. U.S.—Lone Wolf v. Hitchcock, 
23 S.Ct. 216, 187 U.S. 663, 47 L.Ed. 
299, affirming 19 App.D.C. 315— 
Totus V. U. S., D.C.Wash., 89 F. 
Supp. 7—^Kansas or Kaw Tribe of 
Indians v. U. S., 80 CLCL 264, cer¬ 
tiorari denied 56 S.CL 88, 296 U.S 
577. 80 L.Bd. 408. 

30 C.J. p 496 note 76. 

Zn exercise of its power over ZndL 
aas* property by reason of its guard¬ 
ianship, congress may abrogate the 
provisions of an Indian treaty.—Su¬ 
per V. Work, 8 P.2d 90, 56 App.D.a 
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visions of such a treaty during the period of an 

emergency, statutory provision.!® According¬ 
ly, in case of conflict between a treaty and a 
subsequent act of congress such act will control.!^ 
So a treaty between the United States and Indians 
may be abrogated or modified by a subsequent trea¬ 
ty,!® so that a provision of a later treaty modify¬ 
ing a provision of an earlier one will control.!® 
There have been statements to the effect that an 
act of congress may be superseded by a duly exe¬ 
cuted and ratified treaty between Indians and the 
United States.!*^ 

The intention to alter, and pro tanto abrogate, a 
treaty will not lightly be attributed to congress; 
therefore, an act of congress should be harmonized 
with the letter and spirit of a prior treaty, so far 
as that can reasonably be done.!® 

In carrying out its treaty obligations with In¬ 
dian tribes, the federal government is something 
more than a contracting party; it occupies a posi¬ 
tion of trust so that its conduct must be judged by 
the most exacting fiduciary standards.!® The fed¬ 
eral government is the guardian of its solemn agree¬ 
ments with the Indians, over which it has reserved 


supreme power, and it may not repudiate such an 
agreement which is based on what the government 
has recognized as its vested right, protected by the 
Constitution, nor may a state or a political subdi¬ 
vision thereof so do.®® So, when rights have vest¬ 
ed under treaties, congress has no power to impair 
them;®! nor does the executive branch of the gov¬ 
ernment have such power.®® 

Where the right of an Indian tribe to claim cer¬ 
tain benefits under a treaty with the United States 
is contingent on the performance of certain acts by 
the tribe, the right may not successfully be asserted 
in the absence of such performance.®® The char¬ 
acter and disposition of aboriginal Indians is to 
be considered in determining whether the United 
States has complied with provisions of a treaty 
with such Indians.®^ 

Reservation and grants of lands to Indians by 
treaties are discussed infra § 29; and cession of 
Indian lands by treaties, infra § 37. 

b. Oonstruction 

The courts have power to construe treaties and 
agreements with Indians; the rule of liberal construe- 
tion in favor of the Indians obtains, but the courts can- 


149, affirmed 46 S.Ct. 481, 271 U.S. 
643, 70 LiEd. 1128. 

12. U.S.—Totus V. U. S., D.aWash., 
39 F.Supp. 7. 

13. U.S.—Lone Wolf v. Hitchcock, 
23 act 216, 187 U.S. 663, 47 L.Bd. 
299, affirming: 19 App.D.C. 313— 
Totus V. U. S., D.C.Wash., 39 F. 
Supp. 7—^U. S. ex rel. Marks v. 
Brooks, D.C.Ind., 32 F.Supp. 422 
—^Kansas or Kaw Tribe of Indians 
V. U. S., 80 CtCl. 264, certiorari 
denied 56 S.Ct 88, 296 U.S. 677, 80 
L.Bd. 408. 

30 C.J. p 495 note 76. 

Paitloiilar statutes 

(1) A treaty between the United 
States and an Indian nation, where¬ 
by the United States agrreed that the 
members of a tribe would not be 
called on to make war on any other 
tribe except in self-defense, was 
superseded by the Selective Train¬ 
ing and Service Act of 1940, which 
provides that all laws and parts of 
laws in conflict with the provisions 
of the act are suspended to the ex¬ 
tent of such conflict for the period 
in which the act is in force.—Totus 
V. U. S., D.C.Wash., 39 F.Supp. 7. 

(2) The act providing for parti¬ 
tion of lands of an Indian tribe, con¬ 
veyance by patents, and granting of 
citizenship to the members of the 
tribe, who ratified the act by duly 
carrying out its provisions, abrogat¬ 
ed all previous treaties and acts af¬ 
fecting such Indians, including the 
act providing that no obligation of 


any such treaty made before a cer¬ 
tain date should be invalidated or 
impaired thereby.—^U. S. ex rel. 
Marks v. Brooks, D.C.Ind., 32 F. 
Supp. 422. 

14. U.S.—^U. S. V. Payne, Wash., 44 
S.Ct 352, 264 U.S. 446, 68 L.Ed. 
782, affirming, C.C.A., 284 F. 827. 

15. U.S.—^Kansas or Kaw Tribe of 
Indians v. U. S., 80 Ct.Cl. 264, cer¬ 
tiorari denied 56 S.Ct. 88, 296 U.S. 
677, 80 L.Ed. 408. 

31 C.J. p 496 note 71 Cal. 

15. U.S.—Kansas or BZaw Tribe of 
Indians v. U. S., supra. 

!i 7. U.S.—Totud V. U. S., D.aWash., 
39 F.Supp. 7—U. S. ex rel. Marks 
V. Brooks, D.C.Ind., 32 F.Supp. 422 
—^U. S. V. Reese, C.C.Ark., 27 F. 
Cas.No.16,137, 6 Dill. 406. 

18. U.S,—U. S. V. Payne, Wash., 44 
S.Ct, 362, 264 U.S. 446, 68 L.Bd. 

! 782, affirming, C.C.A., 284 F. 827. 

19. U.S,—Seminole Nation v. U. S., 

' 62 S.Ct 1049, 316 U.S. 286, 651, 86 

I L.Ed. 1480, reversing in part 93 
' CtCl. 600, certiorari granted 62 
I S.Ct 105, 314 U.S. 597, 86 L.Ed. 

841. 

20. U.S.—^Bryan County, Okl. v. U. 
S., C.C.A,Okl., 123 F.2d 782, cer- 

, tiorarl denied Bryan County, State 
■ of Oklahoma v. U. S., 62 S.Ct 907, 

• 315 U.S. 819, 86 L.Ed. 1216. 

81. U.S.—Jones v, Meehan, Minn., 20 
, S.Ct 1, 176 U.S. 1, 44 L.Bd. 49, 

* affirming, C.C., 70 F. 463—Wilson 
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V. Wall, 6 Wall, 83. 18 L.Bd. 727, 
reversing 34 Ala. 288—^U. S. v. 
137, 6 Dill. 406—Bryan County. 
Okl. V. U. S., CCA.Okl., 123 F.2d 
782, certiorari denied Bryan Coun¬ 
ty, State of Oklahoma v. U. S., 62 
S.Ct 907, 315 U.S. 819, 86 L.Ed. 
1216, 

30 C.J. p 495 note 76. 

22. U.S.—Jones v. Meehan, Minn., 
20 S.Ct 1, 175 U.S. 1, 44 L.Ed. 49. 
affirming, C.C., 70 F. 453. 

23. U.S.—^New York Indians v. U. 
S., 18 set 531. 170 U.S. 1, 42 L. 
Ed. 927, reversing 30 CtCl. 413. 

FrovlsioiL for trust oontlugent on 
adoption of freedmen 
In purchasing the **Leased Dis¬ 
trict” under the treaty of 1866, the 
government, was concerned with 
providing for the freedmen, persons 
of African descent formerly held in 
slavery by the Choctaws and Chick- 
asaws. The “trust fund” provided 
for in art 3 of such treaty was es¬ 
sentially contingent .on the observ¬ 
ance of the treaty^ provisions for 
adoption of the freedmen within the 
time stipulated; and since said trea¬ 
ty was not complied with either by 
the Indians or the United States, the 
trust provision was ineffective.— 
Choctaw Nation v. U. S., 91 Ct,CL 
320. 

24. U.S.—Sioux Tribe of Indians v. 
U. S., 84 CtCl. 16, certiorari denied 
58 S.Ct. 139, 302 U.S. 749, 82 L. 
Ed. 672. 
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not disregard the obvious and clear meaning of the 
terms used. 

The construction of treaties and agreements with 
Indians belongs to the courts as a matter of law.25 
Courts must accept a treaty as written,26 and they 
cannot alter, amend, or reform it.27 They will pre¬ 
sume that a treaty was made lawfully, ^8 and they 
cannot inquire whether a treaty was properly exe¬ 
cuted,or whether a treaty or agreement was pro¬ 
cured by undue influence,or by fraud, misrepre¬ 


sentation, or sharp practice,nor can they inquire 
into the adequacy of the consideration for the giv¬ 
ing up of rights by the Indians.^^ 

Generally speaking treaties and agreements 
should be construed liberally in favor of the In¬ 
dians,8^ and not according to the technical mean¬ 
ing of their words to learned lawyers, but in the 
sense in which they would naturally be understood 
by the Indians.^^ So, also, it has been stated broad- 


2B. n S.—Jones V. Meehan, Minn., 
20 set. 1. 175 U.S. 1, 44 L.Ed. 49, 
afflrminff, C.C.. 70 F. 453. 

Ind.—^Harris v. Doe, 4 Blackf. 369. 
Miss.—^Wray v. Doe. 18 Miss. 452. 
26. U S.—^Kansas or Kaw Tribe of 
Ind ans v. V, S., 89 Ct.Cl. 264, cer¬ 
tiorari denied 56 S Ct. 88, 296 U.S. 
577, 80 L Ei. 408—Duwamlsh v. 
U. S., 79 Ct.Cl. 520, certiorari de¬ 
nied 55 set 913, 295 U.S. 756. 79 
L..Ed. 1698—Osagre Tribe of In¬ 
dians V. U. S., 66 Ct.Cl. 64, appeal 
d smissed and certiorari denied 
Osagre Nation of Indians v. U. S., 
49 set 251. 279 U.S. 811, 73 D.Ed. 
971. 

27- U.S.—^Kansas or Kaw Tribe of 
Indiana v. U. S., 80 Ct.CL 264, cer¬ 
tiorari denird 56 S.Ct 88, 296 U.S. 
577. 80 LEd. 408—Osage Tribe of 
Indians v. U. S., 66 Ct.Cl. 64, ap¬ 
peal dismissed and certiorari de¬ 
nied Osage Nation of Indians v. 

U. S.. 49 S.Ct 251, 279 U.S. 811, 
73 L.Bd. 971- 

28. U.S.—Duwamlsh v. U. S., 79 Ct. 
Cl. 530, certiorari denied 55 S.Ct 
913, 295 US. 755, 79 D.Ed. 1598— 
Leighton v. U. S„ 29 CtCl. 288, 
affirmed 16 S.Ct 495, 161 U.S. 291, 
40 LBl 703—Wichita and Affiliat¬ 
ed Bands of Indians in Oklahoma 

V. U. S., 89 Ct.CL 378. 

29. U.S—Leighton v. U. S., 29 Ct 
Cl. 288,.affirmed 16 S.Ct 495. 161 
U.S, 291. 40 L.Ed, 703. 

Bepresentation of tzlhe 

The courts cannot go behind a 
treaty, when ratified, to inquire 
whether or not the tribe was prop¬ 
erly represented by its head men.— 
Fellow v. Blacksmith, N.Y., 19 How. 
366, 15 L.Ed. 684. 

30. U.S—Leighton v. U. S., 29 Ct 
CL 288, affirmed 16 S.Ct 495, 161 
U.S. 291, 40 L.Bd. 703. 

31. U.S.—^Lone Wolf v. Hitchcock, 
23 S.Ct 216, 187 U.S. 553, 47 L.Ed. 
299, affirmed 19 App D.C. 315—Du- 
wamish v. U. S,, 79 CtCl. 580, cer¬ 
tiorari denied 55 S.Ct 913, 295 U. 
S. 755, 79 L.Bd. 1698. 

81 C.J. p 495 note 80. 

32. U.S.—^EZansas or Kaw Tribe of 
Indians, 80 CtCL 264, certiorari 
denied 56 S.Ct 88, 296 U.S. 577, 80 
UBd. 408. 

38. U.&—Choctaw Nation of Indians 


V. U. S.. Ct.Cl., 63 S.Ct 672, 318 
U.S. 423, 87 L.Bd. 492—U. S. v. 
Payne. Wash.. 44 S.Ct 352. 264 U 
S. 446, 68 L.Ed. 782, affirming. C. 
CA., 284 P. 827—U. S. v. Walker 
River Irr. Dist, C.C.A.Nev., 104 P. 
2d 334, reversing, D.C., 11 F.Supp 
158. 14 F.Supp. 10—U. S. V. Ne- 
Perce County, C C.A.Idaho. 95 P 
2d 232. remanding cause, D.C., 16 
F.Supp. 267, and rehearing denied. 
CC.A., 95 P2d 238—^Mason v. 
Sams, D.C.Wash., 5 P.2d 255—Me¬ 
nominee Tribe of Indians v. U. S., 
95 Ct.Cl. 232—Blackfeet et al. Na¬ 
tions V. U. S., 81 Ct.Cl. 101. 

Mich.—^People v. Choqa, 233 N.W. 

205, 252 Mich. 154. 

Wash.—State v. Tulee, 109 P.2d 280, 
7 Wash. 2d 124, reversed on other 
grounds Tulee v. State of Wash¬ 
ington, 62 S.Ct 862, 315 U.S. 681, 
86 L.Ed. 1115. 

30 0.x p 495 note 81* 

Otherwise stated 

Treaties and agreements with the 
Indians are construed more liberally 
than private agrreements; they are 
to he construed in a spirit which 
generously recognizes the full obli¬ 
gation of the United States to pro¬ 
tect the interests of a dependent 
people.—Choctaw Nation of Indians 
V. U. S., Ct.Cl., 63 S.Ct. 672, 318 
U.S. 433. 87 L.Ed. 492—Tulee v. 
State of Washington, 62 S.Ct. 882, 
315 U.S. 681, 86 L.Ed. 1116, revers¬ 
ing State V. Tulee, 109 P.2d 280, 7 
Wash.2d 124. 

Doubtful or amblgruous provisious 

(1) Amblgruities will be resolved 
from the standpoint of the Indians. 
—Winters v. U. S., Mont, 28 SCt 
207, 207 U.S. 664, 52 LBd. 340, af¬ 
firming 148 F. 684, 78 C.C.A. 546. 

(2) Doubtful provisions should be 
resolved in favor of the Indians.— 
U. S. V. Nez Perce County, C.C.A. 
Idaho, 95 F.2d 232, remanding cause, 
D.C., 16 F.Supp. 267, and rehearing 
denied, C.C.A.. 95 F.2d 238. 

(3) Doubtful and ambiguous pro¬ 
visions of Indian treaties or con¬ 
tracts are taken most strongly 
against government—^Indians of Ft 
Berthold Indian Reservation v. U. S., 
71 CtCL 308. 

Betentioai of benefits 
Treaty with Indians must be lib¬ 
erally construed to the end that In¬ 
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dians retain benefits conferred by 
treaty at the time of its execution. 
—U. S. V. Stotts, D.aWash.. 49 P. 
2d 619. 

Necessity for express grrant of 
rights 

The rule has been followed that 
rights not expressly granted by Ihe 
Indians in treaties and agreements 
are reserved to them. 

U.S.—Winters v. U. S., Mont, 28 S. 
Ct. 207. 207 U.S. 564. 62 L.Bd. 340, 
affirming 148 F. 684, 78 C.C.A. 546 
—^U. S. V. Cutler, D.C.Idaho, 87 F. 
Supp. 724. 

Wash.—State v. Tulee, 109 P.2d 280, 
7 Wash.2d 124, reversed on other 
grrounds Tulee v. State of Wash¬ 
ington. 62 S.Ct 862, 315 U.S. 681, 
86 L.Ed. 1115. 

34. U.S.—Choctaw Nation of In¬ 
dians V. U. S., CtCl., 63 S.Ct 672, 
318 U.S. 423, 87 L.Ed. 402—Tulee 
V. State of Washington, 62 S.Ct 
862, 316 U.S. 681, 86 L.Ed. 1115, 
reversing State v. Tulee, 109 P.2d 
280, 7 Wash.2d 124—U. S. v. Sho¬ 
shone Tribe of Indians of Wind 
River Reservation In Wyoming, 58 
S.Ct 794, 304 U.S. Ill, 82 L.Ed. 
1213, affirming Shoshone Tribe of 
Indians of Wind River Reserva¬ 
tion in Wyoming v. U. S., 85 CtCl. 
331, certiorari granted U. S. v. Sho¬ 
shone Tribe of Indians of Wind 
River Reservation In Wyoming, 58 
S.Ct 609, 303 U.S. 629, 82 L.Bd. 
1090—Marlin v. Lewallen, 48 S.Ct. 
248, 276 U.S. 58, 72 L.Ed. 467, re¬ 
versing Condren v. Marlin, 241 P. 
826, 113 Okl. 269, certiorari grant¬ 
ed Marlin v. Lewallen, 46 S.Ct 
486, 271 U.S. 654, 70 LEI. 1134, 
mandate conformed to 267 P. 625, 
131 Okl. 32—Seufert Bros. Co. v. 
U. S., Or., 39 S.Ct 203, 249 U.S. 
194, 63 L.Ed. 655, affirming, D.C., 
U. S. V. Seufert, 233 P. 679—Ma¬ 
son V. Sams, D.C.Wash., 5 F.2d 255 
—^Makah Indian Tribe v. McCauly» 
D.C.Wash., 39 F.Supp. 75, reversed 
on other grounds, C.C.A., Mc¬ 
Cauley V. Makah Indian Tribe, 
128 P.2d 867—Totus v. U. S., D.C. 
Wash., 89 F.Supp. 7—^U. S. ex rel. 
Marks v. Brooks, D.C.Ind., 32 F. 
Supp. 422—Chippewa Indians of 
Minnesota v. U. S., 80 Ct.Cl. 410, 
certiorari denied 56 S.Ct 87, 296 U. 
S. 676, 80 luEd. 407, affirmed 67 



42 C.J.S. 


INDIANS 


ly that neither the United States nor the Indians 
are to be held strictly to technical terms used in 
Indian treaties.*® Treaties or agreements cannot, 
however, be rewritten or expanded beyond their 
clear terms,*® and the obvious, palpable meaning of 
their words cannot be disregarded,**^ in order to 
remedy an apparent or claimed injustice or to 
achieve the asserted understanding of the parties ;** 
nor will they be extended unduly to restrict the 
sovereign power of a state in the enactment of 
laws applicable, without discrimination, to all citi¬ 
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zens and aliens.** The terms “half blood” and 
“mixed blood,” when used in a treaty or agreement, 
are to be given their ordinarily understood mean¬ 
ing, and no distinction can be drawn between those 
who derive their Indian blood from the mother and 
those who derive it from the father.^* 

In construing treaties and agreements they may 
be read in the light of the circumstances under 
which they were negotiated^^ and ratified.^* It is 
permissible to consider the purpose in view,4* the 


S.Ct. 826. 301 U.S. 358, 81 L.Ed 
1156, rehearing: denied 58 S.Ct. 3, 
302 US. 772, 82 L Ed. 599. 

Mich.—People v. Chosa. 233 N.W. 

205, 252 Mich. 154. 

Wash—State v. Edwards. 62 P.2d 
1094. 188 Wash. 467. 

31 C J. p 496 note 82. 

Taken in sense understood hy Uliter- 
ate people 

Treaties with Indians are to be 
taken in accord with the common 
understanding, not in their technical 
sense, hut in the sense in wbich an 
illiterate people would understand 
them.—Adams v. 0.«iage Tribe of In¬ 
dians, C.C.AOkl.. 59 P.2d 663. af¬ 
firming. DC.. 50 P.2d 918, and cer¬ 
tiorari denied Adams v. U. S. 53 S 
Ct. 116. 287 U.S. 652, 77 L.Ed. 563 
Adams v. Osage Tribe of Indians, 53 
S.Ct. 116, 287 U.S. 652, 77 LEd 563, 
Mullendore v. Osage Tribe of Indi¬ 
ans, 53 S.Ct. 116, 287 US. 663, 77 L. 
Ed. 564, and Yarbrough v. Osage 
Tribe of Indians. 53 S.Ct. 117, 287 U. 
S. 653, 77 L.Ed. 564. 

35. U.S—Seminole Nation v. U. S., 
78 Ct.Cl. 455. 

It is Intentioii of the parties that 
governs.—Seminole Nation v. U. S„ 
supra. 

36. U.S.—Choctaw Nation of Indi¬ 
ans V. U. S., Ct.Cl.. 63 S.Ct. 672, 318 
U.S. 423, 87 LEd. 492. 

Assnined obligations 
The rule for the construction of 
treaties between Indians and the 
government most favorable to the 
Indians does not extend to the point 
of permitting the court to indulge in 
presumptions and implications of as¬ 
sumed obligations by the govern¬ 
ment where the attendant facts and 
circumstances clearly negative any 
intention on the part of the govern¬ 
ment to assume such obligations.— 
Choctaw Nation v. U. S., 91 Ct.Cl. 
320—Blackfeet et €d. Nations v. U. 
S., 81 Ct.Cl. 101. 

Accoimtiiig on legal tender basis 
Under the terms of its financial 
engagements with the Delaware 
Tribe of Indians, the federal gov¬ 
ernment was accountable only on the 
basis of legal tender. Act of Febru¬ 
ary 25, 1862, and not on a gold or 


silver basis, and an accounting on 
the legal tender basis constituted a 
discharge of the government's lia¬ 
bility. which was contractual only 
except for the trust that the princi¬ 
pal of certain investments should 
remain unimpaired.—Delaware Tribe 
of Indians v. U. S., 74 Ct.Cl. 368. 
Agreement to ereot agency buildings 
The government's agreement in a 
treaty to erect suitable agency build¬ 
ings at a cost not exceeding ten 
thousand dollars, was not an agree¬ 
ment to spend ten thousand dollars 
and was not violated where a suita¬ 
ble building wss erected at slightlv 
lesser cost.—Seminole Nation v. U. 
S.. 62 S.Ct. 1049, 316 U.S. 286, 651. 
88 L.Ed. 1480. reversing In part 9'' 
Ct.Cl. 500. certiorari granted 62 S.Ct. 
105, 314 U.S. 597, 86 L.Ed. 481. 
bCainteuance of huntin'^ ground 
The rights of plaintiff Indi.»>tis in 
the “common hunting ground" ac¬ 
corded bv the treaty of O^'t. 17, 1855 
11 U S St. at L. p 657, with the Unit¬ 
ed States were permiasive rights, 
and created no obligation on the 
nart of the United States to main¬ 
tain the then-existing conditions as 
to game supply or any other obMg»- 
tion than the delimitation of an 
area of land over which such In¬ 
dians might hunt wi+hout interfer¬ 
ence from other tribes.—Blackfeet 
et al. Nations v. U. S., 81 Ct.Cl. 101. 
certiorari granted 65 S.Ct. 920, 295 
U.S. 729. 

37. U.S.—U. S. V. Mine Lac Band 
Chippewa Indians, 33 S Ct. 811, 
229 U.S. 498, 57 L.Ed. 1229, re¬ 
versed on other grrounds 47 CtCl. 
415—U. S. V. Choctaw Nation, Ct. 
Cl., 21 S.Ct 149, 179 U.S. 494, 45 
LEd. 291—U. S. V. Hayes, C.C.A. 
Okl., 20 F.2d 873, certiorari denied 
Hiverslde Oil & Refining Co. v. 
Cimarron River Oil Co., 48 S.Ct 
116, 275 U.S. 552, 72 L.Ed. 421, U. 
S. V. Cimarron River Oil Co., 48 
S.Ct 116, 275 U.S. 555, 72 L Ed. 423, 
and U. S. v. Hayes, 48 S.Ct 116, 
276 U.S. 565, 72 L.Bd. 423. 

38, U.S.—Choctaw Nation of Indi¬ 
ans V. U. S., Ct.Cl., 63 S.Ct 672, 318 
U.S. 423, 87 L.Bd. 492. 

31 C.J. P 496 note 83. 
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Want of finding of contrary inten¬ 
tion 

Where there was no fln<^ing as to 
the ultimate fact whether Chickasaw 
Nation end Choctaw Nation Intended 
to agree on something different from 
that appearing on the fa^e of the 
agreemenr of 1902 between them 
and the United States, in absence of 
such a finding the agreement was 
reauired to be interpreted according 
to it** unambiguous language.—Choc¬ 
taw Nation of Indians v. U. S., su¬ 
pra. 

30. Mich.—People v. Chosa, 233 N. 
W 205, 252 Mich. 164. 

40. US —Sloan v. U. S., C.C.N€b., 
118 F. 283, anneal disml«?sed 24 S. 
Ct. 670, 193 U.S. 614, 48 LEd. 814. 

41. U S.—^U. S. V. Haves, C C A.Okl.. 
20 F2d 873, certiorari denied Riv¬ 
erside Oil & Refining Co. v. Cimar¬ 
ron River Oil Co, 48 S CL 115, 
275 US. 552, 72 LEd. 421, U. S. 
V. Cimarron River Oil Co., 48 S CL 
116, 275 U.S 555, 72 LEd. 423, and 
U. S. V. Haves, 48 SCt. 116, 275 
U.S. 565, 72 L.Ed 423—Seminole 
Nation v. U. S.. 78 CtCl. 456. 

Or—^Byers v. We-Wa-Ne, 169 P. 121, 
86 Or. 617. 

42. US—U. S. ex rel. Williams v. 
Seufert Bros. Co., D C Or., 233 F. 
579, affirmed Seufert Bros. Co. v. 
U. S.. 39 S.Ct. 203, 249 U.S. 194, 
63 LEd. 555—Mille Lac Pand of 
Chlpp«w^s V. U. S., 46 CLCl. 424. 

Or—■Rve^'s v. We-Wa-Ne, 169 P. 121, 
86 Or. 617. 

43. US.—U. S. V. Haves, CCA.Okl.. 
20 F.2d 873, certiorari denied Riv¬ 
erside Oil ^ Refining Co. v. Cimar¬ 
ron River Oil Co. 48 S.CL 115. 275 
U.S. 652, 72 LEd. 421, U. S. v. 
Cimarron River Oil Co., 48 S.Ct. 
116, 275 U.S. 565. 72 LEd. 423, and 
U. S. V. Hayes, 48 S.CL 116, 275 
US. 655. 72 LEd 423. 

31 C.J. p 496 note 87. 
period during which obUgatlou to 
fuTuUih animals for farming 
binding 

(1> The provision of Art 10 of the 
treaty of 1868, between the govern¬ 
ment and the Sioux Tribe of Indians, 
for furnishing by the government 
cows and oxen to families of the 
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situation and relations of the parties,the histor}' 
of the treaty or agreement,the history of the 
Indian tribe which was a party, up to the date of 
execution,46 the negotiations,47 and a practical con¬ 
struction adopted by the parties.46 The view has 
been expressed that inconvenience or loss to the 
state may properly be considered in determining 
from an Indian treaty of doubtful meaning wheth¬ 
er cong^ress intended to bestow rights claimed by 
the Indians 49 In determining who were the bene¬ 
ficiaries within the intent of an Indian treaty, a 
court must resort to the actual communities existing 
at the time of the execution of the treaty, and must 
disregard Indian rules or customs "which will de¬ 
feat the chief purpose of the treaty.^® 

A treaty may and should be construed as a whole 
in order to ascertain its true meaning and intend- 
ment,5^ and a particular provision must be inter¬ 
preted in the light of other provisions relating to 


the same subject.®2 It has been stated broadly that 
each treaty with an Indian tribe and proclamation 
of the president must rest on its own provisions.®^ 

A treaty declaring a general amnesty of all past 
offenses against the United States effects a pardon 
of all offenses against citizens of the United 
States.®4 Where it grants amnesty as to offenses 
committed against an individual or individuals of a 
particular Indian nation, it includes offenses against 
a w’hite man who has been adopted into such na¬ 
tion.®® 

§ 26. Ratification and Time of Taking Effect 

Due ratification, In accordance with the terms of a 
treaty between the United States and Indians, ia neces¬ 
sary to render such treaty effective and binding, but, for 
some purposes, ratification relates back to the date of 
signing. 

With regard to the parties to the treaty, an In¬ 
dian treaty is binding from the date of its signa- 


tribe who removed to the reserve-1 
tion, did not obligrate the grovem- 
ment for an indefinite period, but 
only for a reasonable time. In view 
of the purpose of the provision, 
which was to induce the Indians to 
remove and settle on the reservation 
immediately or within a reasonable 
time.—Sioux Tribe of Indians v. IT. 
S., 86 CtCl. 299. 

(2> A like rule applies to the pro¬ 
vision of Art 8 of such treaty for 
the fumishingr by the government 
of seeds and agricultural imple¬ 
ments to families and individuals 
of the tribe who removed to the res¬ 
ervation, selected tracts of land, and 
commenced farming.—Sioux Tribe of 
Indians v. U. S., 89 CtCl. 31. 

(3) A period of ten years during 
which congress appropriated, and 
the secretary of the interior expend¬ 
ed, amounts for animals under Art 10 
of such treaty has been regarded as 
a reasonable time.—Sioux Tribe of 
Indians v. U. S., 86 CtCl. 299, 

(4) The period of ten years dur¬ 
ing which the secretary of the In¬ 
terior held and expended in part the 
appropriations made by congress for 
purchasing seeds and agricultural 
implements, under Art 8 of such 
treaty, has been regarded as a rea¬ 
sonable time.—Sioux Tribe of Indi¬ 
ans V. IT. S., 89 CtCl. 31. 

Biffltt to regain tribal status 

In the making of the Dancing 
Rabbit Creek Treaty of 1830, the 
Choctaw Indians and the United j 
Elates were in agreement that an op- 
tionitl right (o remain in Mississippi 
should be given to the Indians, with 
a right to those whO' should remain 
to regain* un^er the conditions spec- 
ifiedf their exaet tribal ostatus quo 
that existed on the date the treaty 
w^ concluded, the only property 


loss to he sustained by them to be 
loss of participation In the annuities 
provided for in the treaty.—Choctaw 
Nation V. U. S., 81 CtCl. 1, certiorari 
denied 56 S.Ct 246, 296 U.S. 644, 80 
L.Ed. 457. 

Tribal peace aaid safe passage of 
emigrants 

The purpose of the treaty of Pt. 
Laramie of 1851, between the United 
States and the Sioux and other In¬ 
dian tribes, was to assure tribal 
peace and safety to emigrrants pass¬ 
ing through the Indian country.— 
Indians of Ft Berthold Indian Res¬ 
ervation V. U. S., 71 CtCl. 308. 

44. U.S.—Winters v. U. S., Mont, 
148 P. 684, 78 aC.A. 646, affirmed 
28 S,Ct 207, 207 U.S. 564, 52 L. 
Ed. 340. 

Or.—^Byers v. We-Wa-Ne, 169 P. 121, 
86 Or. 617. 

45. U.S.—Choctaw Nation of Indi¬ 
ans V. U, S., CtCl., 63 S.Ct 672, 318 
U.S. 423, 87 L.Ed. 492. 

46. U.S.—Seminole Nation v. U. S., 
78 CtCl. 455. 

47- U.S.—Choctaw Nation of Indi¬ 
ans V. U. S., CtCl., 63 S.Ct 672, 
318 U.S. 423, 87 L.Bd. 492. 

What was told mdlans when the 
negotiations were in progress may 
be material and controlling.—Chip¬ 
pewa Indians of Minnesota v. U. S., 

80 CtCt 410, certiorari denied 56 S. 
Ct 87, 296 U.S. 576, 80 L.Bd. 407. 
affirmed 67 S.Ct 826, 301 U.S. 358, 

81 L.Ed. 1156, rehearing denied 58 
S.Ct 8. 302 U,S. 772, 82 L.Ed. 699. 

48; U.S.—Choctaw Nation of Indi¬ 
ans V. U. S., CtCl., 63 S.Ct 672, 318 
U.S. 423. 87 L.Ed. 492. 

£(mg stai^ding constmotio]! 

There lb nothing in the doctrine of 
construing ambiguous , language 
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against the party who drafted the 
instrument or In the doctrine of 
construing treaties between the 
United States and Indians favorably 
to the Indians, which'would Justify 
the court in placing a meaning on a 
treaty contrary to that which, for 
some eighty years, the parties to 
the treaty had themselves placed on 
it.—^Tankton Sioux v. U. S., 97 Ct.Cl. 
56. 

Failure to assert claim, 

Consistent failure of Indians to 
assert a claim on repeated occasions 
when such assertion would have 
been the natural action of a claim¬ 
ant may resolve whatever ambiguity 
may have been discerned in the trea¬ 
ty in which the alleged ambiguity is 
contained.—^Yankton Sioux v. U. S., 
supra. 

49. Wash.—State v. Towessnute, 
154 P. 805, 89 Wash. 478. 

50. U.S.—Ayres v. U. S., 44 CtCl. 
48—^New York Indians v. U. S., 40 
CtCl. 448. 

51. U.S.—U. S. ex rel. Williams v. 
Seufert Bros. Co., D.C.Or., 233 P. 
679, affirmed Seufert Bros. Co. v. 
U. S., 39 S.Ct 203, 249 U.S. 194, 
68 L.Ed. 555. 

Mich.—Cooke v. Biddle, 2 Mich. 269. 
Oonstmotion of provision for pay¬ 
ments to, or for benefit of, Individ- 
nals in lien of grants 
Mich.—Cook V. Biddle, 2 Mich. 269. 

52. U.S.—Sioux Tribe of Indians v. 
U. S., 86 CtCl. 299. 

63. U.S.—U. S. V. Stotts, D.aWash., 
49 P.2d 619. 

64. U.S.—Garrison v. U. S., 30 CtCl. 
272. 

1 55. U.S.—^U. S. V. Ragsdale, C.C. 

Ark., 27 P.Cas.No.16,113, HempsL 
1 . 470. 
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ture, and its subsequent ratification relates back to 
that date,but there is authority for the view that 
the rule is otherwise with respect to the effect on 
the rights of individuals not parties to an agree¬ 
ment between the United States and an Indian tribe, 
which was not to become binding until approved 
by the president and congress.®^ 

Due ratification of a treaty between the United 
States and Indians, as contemplated by the treaty, 
is necessary in order to render it effective and 
obligatory.®^ So, a treaty, which by its terms is 
to become obligatory as soon as ratified by the 
president and the senate, imposes no obligation and 
creates no liability until it is so ratified ;®9 and it 
does not take effect until signed by the president, 
although it has been previously ratified by the sen¬ 
ate and accepted by the Indians.®^ 

The proclamation of the president is not, under 
all circumstances, necessary to give effect to an 
Indian treaty which has been signed and ratified 
and acted on by the parties.®^ Such proclamation 
may, however, be expressly made a condition pre- 
cedent.®2 

A provision added to a treaty by the senate is not 
operative as part of the treaty if it was not in¬ 
cluded in the published copy or in the president’s 
proclamation promulgating the treaty, and if there 
is no evidence of the assent of the president and 
the Indians thereto.®® 

The term “Congress,” as used in an act appoint¬ 
ing a commission to negotiate a treaty with In¬ 
dians “subject to the action of the Senate,” and 


9 27 

to select a district or districts of country, “said dis¬ 
trict or districts when so selected and the selection 
approved by Congress” to be and remain a perma¬ 
nent home for the Indians to be located therein, 
means the lawmaking branch of the government, 
and the approval of both houses is necessary to cre¬ 
ate a valid reservation of the district so selected.®^ 

§ 27, Claims imder Treaties and Agreements 

Conflicting claims between different branches or 
groups of an Indian nation, or between different Indian 
nations, with respect to benefits under treaties or agree¬ 
ments with the United States, have been determined in 
the light of the provisions of such treaties or agreements, 
of the status of, and relations between, the contending 
parties, and of pertinent acts of congress. 

Conflicting claims between different branches or 
groups of an Indian nation as to the right to share 
in benefits under treaties or agreements between 
such nation and the United States have been de¬ 
termined in accordance with the provisions of such 
treaties or agreements duly construed and in the 
light of the status of, and relations between, such 
branches or groups and of pertinent acts of con¬ 
gress;®® and a like rule has been applied with re¬ 
spect to conflicting claims of Indian nations as to 
the right to share in benefits under treaties or 
agreements with the United States.®® 

Qaims against United States under treaties or 
agreements with Indians or under statutes for re¬ 
lief of Indians are discussed in the C.J.S. title 
United States § 143, also 31 C.J. p 496 note 5-p 
497 note 16. Jurisdiction of United States court 
of claims of claims growing out of treaties with 
Indians is discussed in Federal Courts § 334. 


56. U.S.—Roy v. U. S., 46 CtCl. 177 
—Beam v. U. S., 48 CtCl. 61. 

57. U.S.—^Beam v. U. S., supra. 

58. U.S.—^Blackfeet Nations v. U. 

S., 81 CtCl. 101. 

Bzpress provision, for ratifioation. 

Where, by the express terms of a 
negotiated treaty, it was to become 
obligatory whenever it was ratified 
as provided in the treaty, such 
treaty waa not binding in the ab¬ 
sence of such ratification, notwith¬ 
standing, after negotiation of the 
treaty, congress, by appropriations 
and the like, dealt with matters cov¬ 
ered by the treaty in a manner simi¬ 
lar to that contemplated by the 
treaty.—^Blackfeet et al. Nations v. 
U. S., supra. 

Bstoppel 

Apart from the consideration that 
an unratified treaty which express¬ 
ly provided that it was to become 
effective only when ratified was not 
binding, the doctrme of estoppel, by 


acceptance of benefits should not bei 
applied to tribal Indians in order to 
treat them as bound by an unrati¬ 
fied treaty, in the absence of posi¬ 
tive proof that the tribe as such 
comprehended its rights and accept¬ 
ed benefits from the government 
with full knowledge of, and in pur¬ 
suance of, rights created by treaty. 
—Blackfeet et al. Nations v. U. S., 
supra. 

Froxtiise never fulfilled. 

In the negotiation of treaties with 
the Indians of California in 1861 and 
1862, which treaties were accepted 
by said Indians but were never rati¬ 
fied by the senate of the United 
States, a promise was made to said 
Indians which was never fulfilled.— 
Indians of California, by Webb v. U. 

S., 98 Ct.01. 683, certiorari denied 
63 S.Ct 1324,'319 U.S. 764, 87 UBd. 
1714. 

59. U.S.—^Blackfeet et al. Nations v. 

U- S., 81 CLCL 101—^Beam v. U. S., 


45 Ct.Cl. 177—Bush v. U. S., 29 Ct 
Cl. 144. 

60. U.S.—Shepard v. Northwestern 
Li. Ins. Co., C.C.Mich., 40 F. 341. 

61. U.S.—Roy V. U. S.. 45 Ct.Cl. 177 
—Moore v. U. S.. 32 CtCL 693. 

62. Okl.—^Baker v. Hammett, 100 P. 
1114, 23 Okl. 480. 

63. U.S.—^New York Indians v. U. 

S., 18 S.Ct. 631, 170 U.S. 1. 42 
Li Ed. 927, reversing 30 Ct.Cl. 413. 

64. U.S.—U. S. V. Crook, D-UNeb., 
179 P. 391. 

65. U.S.—U. S. V. Cherokee Nation, 
26 S.Ct 588, 202 U.S. 101, 50 L.Ed. 
949, affirming 40 Ct.CL 252—^East¬ 
ern Band of the Cherokee Indians 
V. U. S., 6 set 718, 117 U.S. 288, 
29 Li.Ed, 880, affirming 20 CtCl. 
449. 

66i U.S.—Choctaw Nation v. U. S., 
83 CtCL 140, certiorari denied 57 
S.Ct 512, 300 U.S. 668, 81 KEd. 
■876. 


687 



INDIANS 


42 C.J.S. 


§ 28 


YL PEOPBBTT AND CONVBTANOES 


A. TITLE AND EIGHTS IN GENEEAL 


§ 28. In General 

The fee to Indian lands Is In the government, the 
Indians having at most only a right of occupancy based 
on aboriginal possession and occupancy. While the gov¬ 
ernment may extinguish this right of the Indians, it 
should not do so without their consent or without com¬ 
pensating them therefor. 

On the discovery of the American continent, the 
principle was asserted or acknowledged by all Eur¬ 
opean nations that discovery followed by actual pos¬ 
session gave title to the government by whose sub¬ 
jects or by whose authority it was made, not only 
against other European governments, but against 
the natives themselves. While the different nations 
of Europe respected the rights of the natives as oc¬ 
cupants, they all asserted the ultimate dominion 
and title to be in themselves.®^ 

In the United States the rights of the European 


discoverers, having been succeeded to by the states 
or by the general government, the Indian title to 
land is a right of possession and occupancy, the fee 
being in the general government,®^ or in the state 
where the land is situated, if it is one of the thir¬ 
teen original states.®® This aboriginal right of pos¬ 
session and occupancy is to be distinguished from 
the right of possession and occupancy bestowed on 
Indians by the setting apart for them of land grants 
or reservations,'^® considered infra § 29; it is a 
right which exists apart from any treaty, statute, 
or other governmental action,although in numer¬ 
ous instances treaties have been negotiated with 
Indian tribes, recognizing their aboriginal posses¬ 
sion and delimiting their occupancy rights or set¬ 
tling and adjusting their boundaries.*^® The ab¬ 
original right of possession depends on the actual 
occupancy of the lands in question by the tribe or 


67. U.S.—^Buttz V. Northern Pac. B. 
Co., Dak., 7 S.Ct 100, '119 D.S. '55. 
30 L.Ed. 330—^Beecher v. Wether- 
by. Wls.. 95 U.S. 517, 24 D-Ed. 440. 
■31 C.J. p 497 note 18. 

Chartezs to lands granted by Great 
Britain, even if purporting to con¬ 
vey the soil, gave only an exclusive 
right to purchase such lands as the 
natives were willing to sell—^Brown 
V. Smathers, 126 S.K 22, 188 N.C. 
166. 

Spamsh. provinces 

(1) By the laws of Spain the In¬ 
dians had a right of occupancy, but 
they could not part with this right 
except in the mode pointed out by 
Spanish laws. 

U.S.—Chouteau v. Molony, Iowa, 16 
How. 203, 14 L.Ed. 905. 

Fla,—^Apalachicola Land & Develop¬ 
ment Co. v. McRae, 98 So. 505, 86 
Fla. 393. 

(2) While the Plorldas were sub¬ 
ject to the dominion of Spain, the 
Indians could make no grant or ces¬ 
sion of lands In the Floridas, except 
in accordance with the dominant au¬ 
thority of Spain.—^Apalachicola Land 
& Development Co. v. McRae, supra 
—31 C.J. p 497 note 18 [c] (3). 

Deed from Tndlans in 1'664 pur¬ 
porting to grant certain land on 
Long Island in what is now New 
York state had no legal value in and 
of itself as a source of title.—^Peo¬ 
ple V. Foote, 273 N.T.S. 667, 242 App. 
Div. 162, motion denied 5 N.E.2d 362, 
272 N.Y. 622, appeal dismissed 7 N. 
B2d 728, 273 N.T. 629 and 7 N.B.2d 
729, 273 N.Y. 630, certiorari denied 
Foote V. People of State of New 
York. '58 S.Ct 367, 302 U.S. 760, 82 
L.Bd. 588. 


68. U.S.—U. S. V. Santa Fe Pac. R. 
Co.. Ariz., 62 S.Ct. 248, 314 U.S. 
339, '86 L.Ed. 260, modifying, C.C. 
A., 114 F.2d 420, certiorari grant¬ 
ed 61 S.Ct. 738, 312 U.S. 675, 85 
LEd. 1116, and rehearing denied 
62 S.Ct. 476. 314 U.S. 716, 86 L.Ed. 
570—First Nat. Bank v. U. S., C. 

C. A.Neb., 59 F2d 367, affirming, 

D. a, U. S. V. First Nat Bank, 56 
F.2d 634—U. S. v. Moore, Wash., 
161 F. 613, 88 C.C.A. 465—St Marie 
V. U. S., D.C.Cal.. 24 F.Supp. 237, 
affirmed, C.CA., 108 F.2d 876, cer¬ 
tiorari denied 61 S.Ct 35, 311 U.S. 
652, 85 L.Ed. 417—Missouri, K. & 
T. Ry. Co. V. U. S., 47 CtCl. 69, 
affirmed 35 S.Ct 6, 235 U.S. 37, 69 
LEd. 116. 

31 CJ. p 498 note 19. 

SdvereigiL title 

The title of the government to In¬ 
dian lands, which has been designat¬ 
ed as the naked fee, is a sovereign 
title, the government having no land¬ 
lord from whom it holds the fee.— 
Shoshone Tribe of Indians of Wind 
River Reservation in Wyoming v. 
U. S., 85 CtCL 331, certiorari grant¬ 
ed U. S. V. Shoshone Tribe of Indi¬ 
ans of Wind River Reservation In 
Wyoming, 58 S.Ct 609, 303 U.S. 629, 
82 LEd. 1090, affirmed 58 S.Ct 794, 
304 U.S. Ill, 82 LEd. 1213. 

The divlsloiL of » tribe into bands 
does not alter the character of the 
title by which their lands are held. 
—Chippewa Indians of Minnesota v. 
U. S„ 88 CtCl. 1, affirmed 59 S.Ct. 
687, 307 U.S. 1, 33 LEd. 1067. 
Alaska Indians 

By virtue of express statutory 
provision, Indians of aborlgir^ 
tribes in Alaska may not be dis¬ 
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turbed in possession of land held 
since 1884.—U. S. v. Lynch, 7 Alaska 
643—^U. S. V. Lynch. 7 Alaska 568— 
Young V. Juneau, 4 Alaska 372. 

The Pueblo Indians of XTew MeatU 
co have an indefeasible title to their 
lands guaranteed by the treaty of 
Guadalupe Hidalgo, 9 U.S.St at L. p 
922.— V. S. V, Lucero, 1 N.M. 422. 

68. U.S.—^U. S. V. Franklin County, 
D.C.N.T., 60 F.Supp. 162. 

N.Y.—^Town of North Hempstead v. 
Stem, 148 N.Y.S. 840, 86 Mlsc. 520, 
affirmed 154 N.Y.S. 1147, 170 App. 
Div. 920, affirmed 115 N.B. 1052, 
220 N.T. 629. 

N.C.—State v. McAlhaney, I 7 S.B.2d 
362, 220 N.C. 387—Brown v. 

Smathers, 126 S.B. 22, 188 N.C. 
166. 

31 C.J. p 498 note 20. 

70. U.S.—U. S. V. Santa Fe Pac. R. 
Co., Ariz., 62 S.Ct. 248, 314 U.S. 
339, 86 LEd. 260, modifying, C.C. 
A,, 114 P.2d 420, certiorari granted 
61 S.Ct. 738, 312 U.S. 676. 85 LEd. 
1116, and rehearing denied 62 S.Ct. 
476, 314 U.S. 716, 86 LEd. 670—U. 
S, V. Stotts, D.C.Wash., 49 P.'2d 619 
—^U. S. V. Parton, D.C.N.C., 46 
F.Supp. 848, reversed on other 
grounds, C.C,A, 132 F.2d 886. 

71. U.S.—^U. S. V. Santa Fe Pac. R. 
Co., Ariz., 62 S.Ct 248, 314 U.S. 
339, 86 L.Bd. 260, modifying, C.C. 
A-, 114 F.2d 420, certiorari granted 
61 S.Ct. 738, 312 U.S. 676, 86 LEd. 
1116, and rehearing denied 62 S. 
Ct. 476, 814 U.S. 716, 86 L.Ed. 670. 

7a. U.S.—^U. S. V. Santa Fe Pac. R. 
Co., supra—Indians of Ft. Berthold 
Indian Reservation v. U. S., 71 Ct. 
CL 808. 
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nation as their ancestral home, in the sense that 
such lands constitute definable territory occupied 
exclusively by the particular tribe or nation but 
the theoretical right of occupancy cannot be en¬ 
forced by an Indian tribe unless there has first been 
a governmental recognition of its right to a clearly 
defined area of land,^^ such recognition being a po¬ 
litical rather than a judicial question, and one that 
rests entirely in the hands of congress.'^® Whether 
or not there has been such occupancy is a question 
of fact.76 

The possessory right of Indians to their tribal 
lands is regarded as sacred,'^'^ something to be taken 


from the Indians only with their consent,"^^ and on 
such consideration as may be agreed on;^® and 
while, as has been indicated, this right may be ex¬ 
tinguished by the general government or state, in 
which is the fee,®® leaving the fee unencumbered 
to pass to the grantee or patentee of the general 
or state government,®^ only the government holding 
the fee can extinguish or interfere with the right,®2 
and until the right is extinguished by some definite 
action it cannot be questioned®® The right is ex¬ 
tinguished only by plain and unambiguous action.®^ 

Abandonment. The right of occupancy and pos¬ 
session is lost by abandonment,®® and possession. 


73. U.S.—U. S. V. Santa Fe Pac. R. 
Co., Ariz., 62 S.Ct 248, S-li U.S. 
339, 86 L>.Ed. *260, modifying, C.C. 
A., 114 P.2d 420, certiorari granted 
61 S.Ct. 738. 312 U.S. 675. 83 L.Ed. 
1116, and rehearing denied '62 S.Ot. 
476, 314 U.S. 716. 86 L..Ed. 670— 
Duwamish v. U. S., 79 CtCl. 530, 
certiorari denied 55 S.Ct 913. 295 

U. S. 755, 79 L.Ed. 1'698—Indians 
of Ft Berthold Indian Reservation 

V. U. S., 71 CtCl. 308. 

Natnre of exclusive occnpaiLey 

To establish an Indian title by 
aboriginal occupancy there must 
have been, not merely a desultory or 
constructive possession, but an actu¬ 
al use or possession, or some mas¬ 
tery of a tribe over the soil to the 
exclusion of others, or the joint pos¬ 
session of two or more tribes such 
as gave to each something of a fixed 
habitation or use of the land as a 
hunting ground.—Choctaw Nation v. 
U. S., 34 CtCl. 17, reversed on other 
grounds 21 S.Ct 149, 179 U.S. 494, 45 
L.Ed. 291. 

Xmmemozica possession, not shown 
U.S.—Indians of California, by Webb 
V. U. S, 98 CtCl. 583, certiorari de¬ 
nied 63 S.Ct 1324, 319 U.S. 764, 
87 L.Ed. 1714—Northwestern 

Bands of Shoshone Indians v. U. 
S., 95 CtCl. 642—^Joseph’s Band of 
Nez Perce Tribe of Indians v. U. S., 
95 CtCl. 11. 

74. U.S.—Duwamish v. U. S., 79 Ct 
Cl. 530, certiorari denied 56 S.Ct 
913, 295 U.S. 755, 79 L.Ed. 1698. 

Recognition hOld not established 

(1) By an executive order with¬ 
drawing the land from entry and set¬ 
ting it apart as a reservation for the 
''roaming Nez Perce Indians” among 
which plaintiff was only one of many 
bands.—Joseph's Band of Nez Perce 
Tribe of Indians v. U. S., 95 CtCl. 11. 

(2) By treaty of peace and amity. 
—^Northwestern Bands of Shoshone 
Indians v. U. S., 95 CtCl. 642. 

(3) By an unratified treaty.—Coos 
Bay, Lower Umpqua and Siuslaw 
Indian Tribes v. U. S., 87 CtCL 143, 
certiorari denied 59 S.Ct 642, 306 
U.S. 653, 83 L.Ed. 10'5'2. 

42 C.J.S.-44 


(4) By other acts of the govern¬ 
ment.—^Wichita and Affiliated Bands 
of Indians in Oklahoma v. U. S., 89 
CtCl. 378—Coos Bay, Lower Umpqua 
and Siuslaw Indian Tribes v. U. S., 
87 CtCl. 143, certiorari denied 59 
S.Ct 642, 306 U.S. 653, 83 L.Ed. 1052. 

75. U.S.—Duwamish v. U. S., 79 Ct 
Cl. 530, certiorari denied 55 S.Ct 
913, 295 US. 755, 79 L.Ed. 1698. 

7«i U.S.—U. S. V. Santa Fe Pac. R. 
Co., Arlz., 62 S Ct 248, 314 U.S. 
339, 86 L.Ed. 260, modifying, C.C. 
A., 1*14 P2d 420, certiorari granted 
61 S.Ct 738, 312 U.S. 67*5, 85 L.Ed. 
1116, and rehearing denied 62 S.Ct. 
476, 314 U.S. 716, 86 LBd. 570. 

77. U.S.—U. S. V. Santa Fe Pac. R. 
Co., supra—^First Nat Bank v U. 
S., C.C,A.Neb., 59 P.2d 367, affirm¬ 
ing, D.C., U. S. V. First Nat Bank, 
56 F.2d 634. 

31 C.J. p 498 note 23. 

:Lands wlthiiL asezicaiL cession. 

The policy of the United States 
with respect to Indians* aboriginal 
possession of land in territory with¬ 
in the Mexican cession has been the 
same as policy maintained in other 
areas.—U. S. v. Santa Fe Pac. R Co., 
Ariz., 62 S.Ct 248, 314 U.S. 339, 86 
L.Ed. 260, modifying, C.C.A., 114 F. 
2d 420, certiorari granted 61 S.Ct 
738, 312 U.S. 675, 86 LBd. 1116, and 
rehearing denied 62 S.Ct 476, 314 U. 
S. 716, 86 L.Bd. 570. 

TR U.S.—First Nat Bank v. U. S., 

C. C.A.Neb., 59 F.2d 867, affirming, 

D. C., U. S. V. First Nat Bank, 56 
P.2d 634. 

31 C.J. p 498 note 24. 

79. U.S.—^Minnesota y. Hitchcock, 
Minn., 22 S.Ct 650, 185 U.S. 373, 
385, 46 L.Ed, 954—Ex parte Van 
Moore, D.C.S.D., 221 F. 954. 
Bqnltable rights under uuratlfied 
treaty 

Where treaties providing for the 
setting apart of certain lands for 
the use of Indians were not ratified, 
congress could provide for the as¬ 
sertion of claims on behalf of the 
'Indians for lands appropriated and 
taken from them, and for compen¬ 
sation therefor in accordance with 
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the terms of the unratified treaties, 
subject to offsets of amounts ex¬ 
pended by the United States for the 
benefit of the Indians.—Indians of 
California by Webb v. U. S.. 98 Ct 
CL 583, certiorari denied 63 S.Ct 
1324, 319 U.S. 764, 87 L.Bd. 1714. 

SO. U.S.—U. S. V. Santa Fe Pac. R. 
Co., Ariz., 62 S.Ct 248, 314 U.S. 
339, 86 L.Bd. 260, modifying, C. 
C.A, 114 P.2d 420, certiorari 
granted 61 S.Ct 738, 312 U.S. 675, 
85 L.Bd. 1116, and rehearing de¬ 
nied 62 S.Ct 476, 314 U.S. 716, 86 
L.Ed. 570. 

31 C.J. p 498 note 21. 

congress may determine the nghts 
of Indians to the occupancy of lands, 
and if injury occurs the relief must 
be sought from congress, and not 
from the courts.—Super v. Work, 

3 F.2d 90, 55 App.D.C. 149, affirmed 
46 S.Ct 481, 271 U.S. 643, 70 L.Bd. 
1128. 

81. Wash.—^Hough v. Taylor, 188 P. 
4«58, 110 Wash. 361. 

31 C.J. p 498 note 22. 

82. U.S.—U. S. V. Santa Fe Pac. R. 
Co., Ariz., 62 S.Ct '248, 814 U.S. 
339, 86 L.Ed. 260, modifying, C.C. 
A,, 114 F.2d 420, certiorari granted 
61 S.Ct 738, 313 U.S. 675, 85 L.Bd. 
1116, and rehearing denied 82 S. 
Ct 476, 314 U.S. 716, 86 L.Bd. 570. 

83. N.C.—Brown v. Smathers, 126 
S.R 22, 188 N.C. 166. 

84. U.S.—U. S. V. Santa Fe Pac. R. 
Co., Ariz., 62 S.Ct 248, 314 U.S. 
339, 86 L.Bd. 260, modifying, C.a 
A., 114 F.2d 420, certiorari grant¬ 
ed 61 S.Ct 738, 313 U.S. 675, 85 L. 
Bd. 1116, and rehearing denied 62 
S.Ct 476, 314 U.S. 716, 86 LBd. 
570. 

Mere creation of a reservation of¬ 
fered to a tribe as a substitute for 
its tribal lands does not constitute 
an extinguishment of the aboriginal 
right of possession.—U. S. v. Santa 
Fe Pac. R. Co., supra. 

N.Y.—Pharoah v. Benson, 149 
N.Y.S. 438, 164 App.Div. 6-1, af¬ 
firmed 119 NB. 1072, 222 N.Y. 665. 
31 C.J. p 498 note 26. 
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when abandoned by the Indians, attaches itself to 
the fee without further grant.^® G^ngress alone has 
the power to dispose of lands reserv’ed by it for the 
use and occupation oi Indians in Alaska, and all 
abandonments or sales thereof procured from the 
Indians are void.*"^ 

Disclaimer of title by state, A provision in a 
state constitution by which the state forever dis¬ 
claimed all right and title to all lands ovmed or held 
by any Indian or Indian tribes cannot operate in 
any way as a grant or convej^ance of title by the 
state, but its utmost effect is to bar the state and its 
vendees from claiming land owned or held in ex¬ 
clusive possession by Indians or tribes at the date 
of the adoption of the constitution.Such a provi¬ 
sion applies to all lands within the boundaries of 
Indian reservations within the state to which the 
primary right of occupancy of the Indians has not 
been extinguished.89 The state has no title, and 
can convey no right, to any of the land which pri¬ 
or to the admission of the state had been set apart 
by treaty as a reservation for Indians and was then 
actually used and occupied by them, including the 
beach and shore.^^ 


La}td grants conflicting with Indian title. The 
United States, or a state holding the fee, may grant 
the fee of lands to which the Indian title has not 
been extinguished, subject, however, to the Indian 
right of occupancy but such intention is not to 
be presumed; and Indian lands are not affected by 
an act giving the right of preemption®^ or by a 
grant in general terms.®® 

§ 29. Indian Reservations and Grants to 
Tribes 

An Indian reservation is a part of the public domain 
set apart for the use and occupation of a tribe or tribes 
of Indians. Only the United States can deprive the In¬ 
dians of their rights In a reservation, and even the United 
States should not do so without compensating them. 
Under special acts of congress, various Indian tribes 
have been enabled to recover from the United States 
for the wrongful taking of their lands. 

An Indian reservation is a part of the public do¬ 
main set apart by proper authority for the use and 
occupation of a tribe or tribes of Indians.®^ It may 
bet set apart by an act of congress, by treaty, or 
by executive order,®^ but it cannot be established 
by custom or prescription. A particular portion of 


ZerdUe xemoval 

(1) No forfeiture of rights of 
Walapai Tribe of Indians in Arizona 
in their tribal lands could be predi¬ 
cated on Indian Department’s un¬ 
authorized forcible removal of the 
tribe to an Indian reservation which 
had been created for the tribe,—^U. 
5. V, Santa Fe Pac. R. Co., Ariz., 62 
S.Ct 248, 314 U.S. 339, 86 L.Fd. 260, 
modifying, C.C.A., 114 P.2d 420, cer¬ 
tiorari granted '61 S.Ct. 738, 312 U.S, 

675, 85 L.Ed. 1116, and rehearing de¬ 
nied 62 S.Ct 476, 314 U.S. 716, 86 L. 
Ed. 670. 

(2) Forcible ejection by hostile 
tribe Is not of itself to be construed 
as abandonment of lands by Indians. 
—Indians of FL Berthold Indian 
Reservation v. U. S., 71 Ct.CL 308. 
Ace^tanoe of reservatioiL 

The creation of Indian reservation 
at request of Walapai Tribe of In¬ 
dians in Arizona and its acceptance 
by tribe amounted to a relinquish¬ 
ment of any tribal claims to lands 
outside that reservation.—U. S. v. 
Santa Fe Pac. R. Co., Ariz., 62 S.Ot. 
248, 314 U.S. 339, 86 L.Ed. 260, mod¬ 
ifying, C.C.A., 114 P.2d 420, certio¬ 
rari granted *61 S,Ct. 738, 312 U.S. 

676, 85 L.Ed. 1116, and rehearing de¬ 
iced 62 S.Ct 476, 314 U.S. 716, 86 

570. 

aa U.S.—4a. S. v. Cook, Wls., 19 
WaU. 6^1, 22 li-Bd. 210. 

A3as|)^—^U. S, v. Berrigan, 2 
Alaska ^ .overruling Sutter v. 
Heckmaii, 1, Alaska 188. 

88; U.S.—^U. S. V. Ashton, C.C. 


Wash., 170 F. 509, appeal dis¬ 
missed 31 S.Ct. 718, 220 U.S. 604, 
53 UEd. 605. 

89. U.S.—Corrigan v. Brown, C.C. 

Wash.. 169 F. 477. 

9a U.S.—U. S. V. O’Brien, C.a 
Wash., 170 F. 608. 

91. U.S.—Beecher v. ‘Wetherby, 
Wis., 95 U.S. 517, 24 KBd. 440. 

31 C.J. p 499 note 35. 

92. U.S.—Thredgill v. Pintard, Ark., 
12 How. 24, 13 L..Bd. 877. 

Ark.—Games v. Hale, 26 Ark. 168. 

93. U.S.—Atlantic & P. R. Co. v. 
Mingus. N.M., 17 S.Ct. 348, 165 U. 
S. 413, 41 L,Ed. 770. 

31 C.J. p 499 note 37. 

94. U.S.—U. S. V. Parton, D.C.N.C., 
46 F.Supp. 843, reversed on other 
grounds, C.C.A, 132 F.2d 886— 
Fowler v. Bright, D.C.Wash., 4 F. 
Supp. 565—In re Forty-Three Cas¬ 
es of Cognac Brandy' C.C.Minn., 
14 P, 639, 4 McCray 616. 

Cal.—Peters v. Pauma School Dist 
of San Diego County, 267 P. 576, 
577, 91 Cal.App. 793, quoting Cor¬ 
pus JWls. 

31 C.J. p 499 note 40. 

Another deftnitioii 
An Indian reservation may be de¬ 
fined to be a certain limited por¬ 
tion of our national domain, as¬ 
signed by the federal government to 
a tribe or tribes of Indians, or some 
part or parts of the same, to be held 
by them according to the terms of 
the assignment.—U. S. v. Certain 
Property, 25 P. 617, 1 Ariz. 31. 
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95. U.S.—^McFadden v. Mountain 
View Mining & Milling Co., Wash., 
97 P. 670, 38 C.C.A. 364, reversed 
on other grounds 21 S.Ct. 488, 180 
U.S. 533, 45 UEd. 656. 

Cal.—^Peters v. Pauma School Dist. 
of San Diego County, '267 P. S76, 
91 Cal.App. 792. 

31 C.J. p 499 note 41. 

“There are three kinds of 
reservations 1 those which were cre¬ 
ated by treaties previous to 1871; 
those which have been created by 
acts of Congrress since 1871; and 
those made by Executive Orders 
whereby the President has set apart 
public lands for the use of the In¬ 
dians in order to keep them within 
a certain territory.”—Sioux Tribe of 
Indians v. U. S., 94 Ct.CL 130, 170, 
certiorari granted 62 S.Ct 631, 315 
U.S. 790, 86 L.Ed. 1194, affirmed 62 
S.Ct. 1096, 316 U.S. 317, 86 L.Bd. 
1501. 

FrasiAent’s power 

In the absence of congressional 
authorization, the president of the 
United States is without power to 
dispose of the title to public domain, 
although he has been held to have 
the right to withdraw public lands 
from settlement and sale, at least 
as a temporary expedient, due to the 
fact that congress had long ac¬ 
quiesced in such a course of action; 
in 1919, by statute, the president was 
expressly prohibited from issuing 
executive orders creating reserva¬ 
tions out of the public lands.—-Sioux 
Tribe of Indians v. U- S., supra. 
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the public domain upon which an Indian tribe has 
been suffered long to remain, while other portions 
have been opened to settlement, or set apart partic¬ 
ularly for Indian occupation, does not constitute 
such tract an Indian reservation.^® Under treaties 
made with the government or under acts of con¬ 
gress, Indian tribes have at various times secured 
grants or reservations of land;®7 and in many in¬ 
stances, under treaties, acts, or agreements by 
which Indian tribes or nations have ceded or relin¬ 
quished to the United States lands held by them 
either by aboriginal possession or by prior reser¬ 
vation or grant, there has been reserved to the In¬ 


§ 23 

dians a portion of such ceded lands; and where the 
land ceded was part of a reservation the part re¬ 
served is referred to as a diminished reservation.^® 
Where a treaty contains a grant or reservation to 
Indians it operates as a grant in prsesenti, and the 
title vests by operation of the treaty and a clause 
authorizing forfeiture on failure of condition can 
be taken advantage of only by legislative or judi¬ 
cial action.! The nature and extent of the rights 
and title of Indians in a reservation do not depend 
on aboriginal possession, but are measured by the 
terms of the governing act or treaty^ as properly 
construed,® and pertinent legislation enacted sub- 


Time of establishmeiLt 

Where secretary of the interior 
actually approved settinsr aside of 
reservation for Indians* reservation 
must be deemed established not lat¬ 
er than at the time of such approv¬ 
al, even thougrh the president’s form¬ 
al order establishing: it was not pro- 
mulgrated until later.—^Northern Pac. 
By. Co. V. Wismer, Wash., 38 S.Ct. 
240, 246 U.S. 283, 62 L.Ed. 716, af¬ 
firming: 230 P. 691, 144 C.C.A. 645. 

96. U.S.—^In re Forty-Three Cases 

of Cogmao Brandy, C.C.Minn., 14 P. 
539, 4 McCrary 616. ! 

97. U.S.—^U. S. V. Powers, Mont, '69 
S.Ct. 344, 305 U.S. 527, 83 L.Bd. 

330, affirming, C.C.A., 94 P.2d 783, 
modifying, D.C., 1*6 P.Supp. 15?, 
certiorari granted 59 S.Ct. 69, 303 
U.S. 681, 83 L.Ed. '366—^Brewer- 
Blliott Oil & Gas Co. V. U. S., Okl., 
43 S.Ct. 60, 260 U.S. 77, 67 L.Ed, 
140, affirming, C.C.A., 270 P. 100— 
U. S. V. Alexander, C C.A.Mont., 
131 P.2d 369—U. S. V. Stotts, D.C. 
Wash., 49 P.2d 619—Sioux Tribe 
of Indians v. U. S., 97 CtCl. 391— 
Seminole Nation v. U. S., 94 CtCl. 
240, certiorari granted *62 S.Ct, 
639, 316 U.S. 791, 86 L.Bd. 1194, 
reversed on other grounds 62 S.Ct 
1061, 316 U.S. 310, 86 L.Bd. 1497— 
Eastern or Emigrant Cherokeea 
and Western or Old Settler Cher- 
okees v. U. S., 88 CtCl. 452. 

Kan.—^Ephraim v. Garlick, 10 Kan. 
230. 

31 C.J. p 499 note 44. 

9& U.S.—U. S. V. Klamath and Mo- 
adoc Tribes, 68 S.Ct 799, 304 U.S. 
119, 82 L.Ed. 1219, afiSlrming Klam¬ 
ath and Moadoc Tribes and Ta- 
hooskln Band of Snake Indians v. 
U. S., 8-5 CtCl 451—U. .S. v. Sho¬ 
shone Tribe of Indians of Wind 
River Reservation in Wyoming, 68 
SX3t 794, 304 U.S. Ill, 82 L.Ed. 
L213, affirming Shoshone Tribe of 
Indians of Wind River Reserva¬ 
tion in Wyoming v. U. S., 86 CtCl 

331, certiorari granted U. S. v. 
Shoshone Tribe of Indians of Wind 
River Reservation in Wyoming, 58 
S.Ct 609, 303 U.S. 629, 32 L.Bd. 
1090—Shoshone Tribe, of Indians 


of Wind River Reservation in Wy¬ 
oming V. U. S., 57 S.Ct. 244, 299 U. 
S. 476, 81 L.Ed. 360, reversing 82 
CtCl. 23, certiorari granted Sho¬ 
shone Tribe of Indians v. U. S., 
67 S.Ct 45, 299 U.S. 530, 81 L.Ed. 
390 and U. S. v. Shoshone Tribe 
of Indians, 67 S.Ct 46, 299 U.S. 
530, 31 L.Ed. 390—U. S. v. El¬ 
liott. CC.A.Okl., 131 P.2d 720— 
Sioux Tribe of Indians v. U. S., 97 
■Ct.Cl. 391—Creek Nation v. U. S., 
93 CtCl. 561—Crow Nation v. U. 
S., 81 CtCl 238. 

31 C.J. p 506 note 54. 

Cession of lands by Indians see in¬ 
fra § 37. 

Besexvation. for allotment 
Where act committed to judgment 
of commission, created to deal with 
Indians, determination of how much 
land and what would be required for 
allotment and laid on commissioners 
duty of reserving lands accordingly, 
and Instrument of cession declared 
that Red Lake Bands of Chippewas 
ceded all of their reservations not 
included within designated bounda¬ 
ries, and that lands embraced within 
those boundaries had been reserved 
by the commissioners for purpose of 
making allotments, lands which were 
reserved for allotment were not ced¬ 
ed, and hence matter of whether and 
when reserved lajids should be allot¬ 
ted rested with government and 
bands holding title thereto, and was 
not of any concern to other bands of 
Chippewa Indians.—Chippewa Indi¬ 
ans of Minnesota v. U. S., 67 S.Ct. 
826, 301 U.S. '868; 81 L.Bd. 1166, af¬ 
firming >80 CtCl 410, certiorari de¬ 
nied 66 S.Ct 87, 296 U.S. 576, 30 L. 
Ed. 407, and rehearing denied 58 S. 
Ct S, 302 U.S. 772, 82 L.Bd. 699. 

99. U.S.—^Jones v. Meehan, Minn., 
20 act 1, 175 U.S. 1, 44 L.Bd, 
49. , 

81 C.J. p @00 note 46. 

Beoessity of deed 
Where the .Osage Indians pur¬ 
chased . land from the Cherckees, 
pasonent therefor being made out of 
Osage j^unds pursuant to an appror 
priation by .congress, an act granting 
the trspt of land tq .the Osage Indi¬ 


ans vesteS good title in them, even 
without a subsequent deed to the 
United States by the Cherokees.— 
Brewer Elliott Oil & Gas Co. v. U. S., 
Okl., 43 S.Ct 60, 260 U.S. 77, 67 L.Ed. 
140, affirming, C.C.A.. 270 F. 100. 
Necessity of patent 
A treaty whereby the Tribe of 
Seneca Indians ceded their Ohio 
lands to the United States, which 
in consideration thereof ceded to the 
tribe a tract of land extending west- 
wardly from the western boundary 
of the state of Missouri, vested good 
title in the Seneca Tribe to the land 
ceded to it without the issuance of 
patent provided for in the treaty.— 
U. S. V. Elliott, O.C.A.Okl, 131 P.2d 
720. 

L U.S.—New York Indians v. U. S.^ 
CtCl, 18 S.Ct 631, 170 U.S. 1, 42 
L.Ed. 927. 

2, U.S.—U. S. V. Shoshone Tribe of 
Indians of Wind River Reserva¬ 
tion in Wyoming, 58 S.Ct. 794, 304 
U.S. Ill, 82 L.Ed. 1213, affirming 
Shoshone Tribe of Indians of Wind 
River Reservation in Wyoming v. 
U. S., 85 Ct.CL 331, certiorari 
gn^anted U. S. v. Shoshone Tribe 
of Indians of Wind River Reserva¬ 
tion In Wyoming, <68 S.Ct 609, 303 
U.S. 629, 82 L,Bd. 1090—U. S. v* 
Alexander, C.C.A.Mont., 131 P.3d 
359—^Menominee Tribe of Indians 

I V. U. S., 95 CtCl. 232—Crow Na- 
! tion V. n. S., 81 Ota. •238. 

31 C.J. p 500 note 56. 

3. U.S.—^U. S. V. Walker River Im 
Dlst, C.C.A.Nev., 104 P.2d 834, re¬ 
versing, D.C., 11 P.Supp. 158, dis¬ 
missing exceptions 14 P.Supp. 10. 

Construction of treaties and agree¬ 
ments generally see supra § 25. 
Faxtienlaz treaetles or agreements 
(1) Under a treaty setting apart 
a described area for the ’’absolute 
and undisturbed use and occupation** 
of the Shoshone Indians, the phrase 
’’absolute and undisturbed use • and 
occupation** was to be read with oth¬ 
er parts of the document having re¬ 
gard to the purpose of the arrange¬ 
ment made, the relations between 
the parties, and the settled policy of 
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sequent to such act or treaty should, if possible, be 
interpreted in harmony with the plain purposes of 
the grant or reservation.** Both parties to the trea¬ 
ty are bound by its recognition of territorial rights,5 
and by the restrictions imposed by the terms of the 
treaty.® 

Lands set apart as a reservation cease to be pub¬ 


lic lands,^ and until the Indian title is extinguished 
no one but congress can initiate any preferential 
right on, or restrict the nation’s power to dispose 
of, them.® No private rights in the lands of a res¬ 
ervation can be acquired,® nor can the United States 
give away to others lands granted to an Indian 
tribe^® or in any manner appropriate such lands 


tlie United States fairly to deal with 
Indian tribes, and when so read indi¬ 
cates that the purpose of the treaty 
was that the Shoshones should have 
and permanently dwell in the defined 
district of the country to which end 
the United States granted and as¬ 
sured to the tribe peaceable and un¬ 
qualified possession of the land in 
perpetuity.—^U. S. v. Shoshone Tribe 
of Indians of Wind River Reserva¬ 
tion in Wyoming, 38 S.Ct, 794, 304 
U.S. 111. 82 LEd. 1213, affirming 
Shoshone Tribe of Indians of Wind 
River Reservation in Wyoming v. U. 
S., 85 CtCl. 331, certiorari granted 
U. S. V. Shoshone Tribe of Indians 
of Wind River Reservation In Wy¬ 
oming, oS S.Ct. 609, 303 U.S. 629, 82 
L.Ed. 1090. 

(2) The treaty between the Crow 
Indians and the United States creat¬ 
ing the Crow Indian Reservation 
contemplated ultimate settlement by 
individual Indians on designated 
tracts where they could make homes 
with exclusive right of cultivation 
for their support and with expecta¬ 
tion of ultimate complete ownership. 
—U. S. V. Powers, Mont,, 59 S.Ct. 
344, 305 U.S, 627, 83 L.Ed. 330, af¬ 
firming, C,C.A., 94 P.2d 783, modify¬ 
ing, D.C., 16 P.Supp. 155, certiorari 
granted 59 S.Ct 69, 305 U.S, 581, 83 
L.Ed. 366. 

(3) Where a treaty was concluded 
between defendant and the Nez 
Perce Tribe of Indians, by which 
much of the land of the tribe was 
ceded to defendant, the land not 
ceded being expressly set aside as a 
reservation for the said tribe; and 
where said treaty was signed on be¬ 
half of the Indians by Principal 
Chief Lawyer and the chiefs of the 
various bands, including the chief 
of the* plaintiff band, and where the 
land claimed in the instant suit was 
included in the Nez Perce reserva¬ 
tion of said treaty, it was held that 
there was nothing in said treaty 
which either recognized any title in 
plaintiff band to, or gave to that 
band or any other band title to, spe¬ 
cific parts of the land reserved to 
the Nez Perce tribe by said treaty.— 
Joseph’s Band of Nez Perce Tribe of 
Indians v. U, S., 95 CtCl. 11. 
Hheertaliities and amblgiiities 

(1) It has been held by the high¬ 
est authority that uncertainties are 
to be construed favorably to the In¬ 
dians rather than to the government, j 
—CJ. S. V. Shoshone Tribe of Indi¬ 


ans of Wind River Reservation in 
Wyoming, 58 S.Ct 791. 304 U.S. 111. 
82 L.Ed. 1213, affirming Shoshone 
Tribe of Indians of Wind River Res¬ 
ervation in Wyoming v. U. S., 85 Ct. 
Cl. 331, certiorari granted U. S. v. 
Shoshone Tribe of Indians of Wind 
River Reservation in Wyoming, 58 
S.Ct 609, 303 U.S. 629, 82 L.Ed. 1090 
—Taylor v. U. S.. C.C.A.Wash., 44 P. 
2d 531, reversing, D.C., U. S. v. 
Taylor, 33 F.2d 608, and certiorari 
denied 51 S.Ct. 345, 283 U.S. 820, 75 
L.Ed. 1436. 

(2) But it has also been said that 
grants and reservations claimed un¬ 
der treaties with the Indians are to 
be construed strictly against the 
grantee or beneficiary.—Goodfellow 
V. Muckey, C.C.Kan., 10 P.Cas.No.5,- 
537, 1 McCrary 238. 

4. U.S.—U. S. V. Powers, Mont, 59 
S.Ct. 344, 305 U.S. 627, 83 L Ed. 
330, affirming, C.C.A-, 94 P.2d 783, 
modifying, D.C., 16 P.Supp. 155, 
certiorari granted 59 S.Ct. 69, 305 
U.S. 581, 83 L.Bd. 366. 

Statute held not eztingnishme&t of 
Xndiaji title 

The act authorizing secretary of 
interior to accept reconveyances to 
government of certain lands and re¬ 
linquishments of any valid filings 
under homestead laws or valid 
claims within the Walapai Indian 
Reservation was passed so that 
lands retained for Indian purposes 
might be consolidated and held in a 
solid area so far as possible, and did 
not constitute an extinguishment of 
Indian title to any of such lands 
within reservation.—U. S. v. Santa 
Pe Pac. R. Co., Ariz., 62 S.Ct 248, 
314 U.S. 339, 86 UEd. 260, modify¬ 
ing, C.C.A., 114 P.2d 420, certiorari 
granted 61 S.Ct 738, 312 U.S. 675, 85 
L.Ed. 1116, and rehearing denied 62 

5. Ct 476, 314 U.S. 716, 86 L.Bd. 570. 

5* Mich.—Maiden v. IngersoU, <6 
Mich. 373. 

Tribes within xuition 
Where a treaty was executed by 
and between the United States and 
the Crow Nation of Indians by 
which the nation ceded to the United 
States certain of its reservation 
lands, the treaty and cession was 
binding on all the tribes of the na¬ 
tion notwithstanding one of them, 
at the time of the making of the 
treaty and for some time thereafter, 
temporarily occupied territory othe* 
than that of the Crow Reservation. 
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The court is without power to say 
that a treaty made by congress with 
the Crow Nation or Tribe of Indians 
was made with only a part of the 
nation or tribe.—Crow Nation v. U. 
S., 8-1 Ct.Cl. 23S. 

Ghrant of laaid owned by state 
Where title to lands embraced 
within a reservation ceded by the 
United States to an Indian tribe 
was in a state by virtue of a prior 
grant to the state, neither the tribe 
nor the United States could main¬ 
tain a suit against the state for le¬ 
gal title to the land, but this did not 
affect the contractual rights between 
the United States and the tr4ibe un¬ 
der the treaty pursuant to Wxiich the 
reservation was ceded.—Menominee 
Tribe of Indians v. U. S., 93 Ct-OL 
232. 

a. Okl.—^Jordan v. Goldman, 34 P. 
371, 1 0.a. 406. 

7. U.S.—Spalding v. Chandler, 

Mich., 16 act. 360, 160 U.S. 394, 40 
L.Ed. 469—Missouri, K. & T. R. Co. 
V. Roberts, Kan., 14 S.Ct. 496, 162 
U.S. 114, 38 L.Ed. 377—Buttz v. 
Northern Pac. B. Co., Dak., 7 S. 
Ct. 100, 119 U.S. 56, 30 L Ed. 330— 
Beecher v. Wetherby, Wis., 96 U. 
S. 517, 24 LbEd. 440—McPadden v. 
Mountain View Mining & Milling 
Co.. Wash., 97 P. 670, 38 CC-A. 
354, reversed on other grounds 21 
S.Ot 488, 180 U.S. 533, 46 L.Ed. 
65*6. 

31 C.J. p 500 note 49. 

& U.S.—^Klng V. McAndrews, S.D., 
11*1 P. 860, 50 C.C.A. 29, reversing, 
C.C., 104 P. 430. 

9. N.C.—^Brown v. Smathers, 126 S. 

B. 22, 188 N.C. 166. 

Utah.—Sowards v. Meagher, 10 S P. 
1112, 37 Utah 212. 

la U.S.—Chippewa Indians of Min¬ 
nesota V. U. S., 57 S.Ct. 826, 301 
U.S. 858, 81 L.BI. 1166, affirming 
80 CLCL 410, certioraji denied 56 
act 87. 296 U.S. 67*6, 80 L.BJ. 407, 
and rehearing denied 58 S.Ct 3, 
•302 U.S. 772. 82 L.Ed. 599—Sho¬ 
shone Tribe of Indians of Wind 
River Reservation in Wyoming v. 
U. a, -57 S.Ct 244, 299 U.S. 476, 
•81 L.Ed. ’860, reversing 82 CtCl. 
23, certiorari granted Shoshone 
Tribe of Indians v. U. S., 67 S.Ct. 
45, 299 U.S. 530, 81 L Ed. 390 and 
U. S. v. Shoshone Tribe of Indians, 
67 act 46. 299 U.S. 530, 81 LEd. 
390—U. S. V. Creek Nation, CtCl., 
53 act 681, 295 U.S. 103, 79 LJQd. 
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Avithout assuming the obligation to render just com¬ 
pensation therefor.“ti As long as the reservation re¬ 
mains unextinguished, the United States holds the 
land in trust for the Indians^^ rather than for a fu¬ 
ture state within the boundaries of which they may 
happen to be;^^ and the state cannot on its admis¬ 
sion convey title to any part of the lands within 
the reservation.!^ Vested treaty rights of the In¬ 
dians in the land cannot be impaired by congres¬ 
sional legislation or state court decisions.!^ Lands 
reserved for the exclusive use and benefit of Indian 
tribes in a treaty ceding other lands to the United 
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States are held in trust by the government for the 
sole benefit of such Indians, and their right of oc¬ 
cupancy to lands within the legal boundaries of the 
reservation cannot be affected by an incorrect sur¬ 
vey and the patenting to others of the lands there¬ 
by excluded.!® 

Fee and right of occupancy. Except where a spe¬ 
cial treaty or law gives the tribe the fee, the right 
which Indians hold in the lands embraced within 
a reservation is that of occupancy, the fee and the 
right of disposition being in the government,!7 and 
on their abandonment of such occupancy all their 


1331, rehearing denied 55 S.Ct. 911, 
295 U.S. 769, 79 L.Ed. 1709—U. S. 
V. Elliott, C.C.A.Okl., 131 F.2d 720. 

11- U.S.—Chippewa Indians of Min¬ 
nesota V. U. S., 59 S.Ct. 313, 305 

U. S. 479, 83 LEd. 300. affirming 

87 Ct.Cl. 1—U. S. V. Klamath and 
Moadoc Tribes, 68 S.Ct 799, 304 U. 
S. 119, 82 L..Ed. 12*19, affirming 
Klamath and Moadoc Tribes and 
Yahooskin Band of Snake Indians 

V. U. S., 85 Ct.Cl. 451—Creek Na¬ 

tion V. U. S., 58 S.Ct. 384, 302 
U.S. 620, 82 L.Bd. 482, reversing 

84 Ct.Cl. 12, certiorari granted 58 
S.Ct 21, 302 U.S. m, 82 UEd. 

514—Sioux Tribe of Indians v. U. 
S., 94 CtCl. 150, certiorari granted 
62 S.Ct. 631. 315 U.S. 790, 86 L..Bd. 
1194, affirmed 62 S.Ct 1095, 316 U. 
S. 317, 86 LEd. 1501—Indians of 
Ft. Berthold Indian Reservation v. 
U. S., 71 CtCl. 308. 

Pacts constitutiiig appropriation 
01) Allotments of lands of Creek 
Indian Nation to settlers because of 
errors on part of administrative offi¬ 
cers were an “appropriation" by the 
United States which involved an im¬ 
plied undertaking to make just com¬ 
pensation to C 'eek Nation in view of 
confirmation by the United States of 
acts of administrative officers by re¬ 
ceipt of material benefits from such 
acts with full knowledge of all facts. 
—U. S. V. Creek Nation. CLCl., 65 S. 
Ct. 681, 295 US. 103, 79 L.Ed. 1331, 
rehearing denied 55 S.Ct 911, 296 U. 
S. 769, 79 L.Ed. 1709. 

(2) Where by treaty United States 
agreed that territory described in 
treaty would be set apart for abso¬ 
lute and undisturbed use and occu¬ 
pation of Shoshone Indians, division 
of tribe’s right of occupancy with 
strangers was an appropriation of 
land pro tanto in substance, if not 
in form.—Shoshone Tribe of Indians 
of Wind River Reservation in Wy¬ 
oming V. U. S., 67 S.Ct 244, 299 U. 
S. 476, 81 L.Ed. 360, reversing 82 Ct 
Cl. 23, certiorari granted Shoshone 
Tribe of Indians v. U. S., 57 S.Ct 45, 
299 U.S. 530, 81 L.Ed. 390 and U. S. 
V. Shoshone Trib« of Indians, 57 S. 
Ct 46, 299 U.S. 330, 81 L.Ed. 890. 


Pacts not constituting appropriation 

Where congress possessed the au¬ 
thority to take the action of which 
the plaintiff complains in the instant 
case, and where the record shows 
that the action taken was pursuant 
to a policy which the congress 
deemed to be for the interest of the 
Indians and to be just to both par¬ 
ties, it was held that there was no 
misappropriation of the land by the 
government, and the court might not 
go back of the acts carrying out this 
policy and inauire into the motives 
which prompted the enactment of 
this legislation or the wisdom there¬ 
of.—Sioux Tribe of Indians v. U. S., 
97 Ct.Cl. 613, certiorari denied 63 S. 
Ct 992, 318 U.S. 789, 87 L.Bd. 1155. 

Compe]i8at!oa by additional grant 

Deficiency of about ten thousand 
acres in two hundred thousand acre 
tract which was to be ceded to Sem¬ 
inole Indians under treaty could not 
be deemed compensated for by re¬ 
ceipt of additional one hundred and 
seventy five thousand acres sixteen 
years later, before deficiency had 
been suggested, where such addition¬ 
al acquisition was not Intended to 
fulfill the treaty obligation,—Semi¬ 
nole Nation V. U. S., 62 S.Ct 1061, 
316 U.S. 310, 647, 8‘6 UEd. 1497, re¬ 
versing 94 CtCl. 240, certiorari 
granted 62 S.Ct 639, 315 U.S. 791, 86 
LEd. 1194. 

Konoompensable additiou to resexva- 

tiOXL 

Presidential orders withdrawing 
from sale land adjacent to Sioux 
reservation for use by Sioux tribe 
conveyed no compensable Interest to 
tribe, since the president had been 
given no authority by congress to 
convey any such Interest, and no 
payment of compensation to the 
tribe by the United States was re¬ 
quired on restoration of land to 
public domain by the president— 
Sioux Tribe of Indians v. U. S., 62 
S.Ct 1095, 316 U.S. 817, 86 L.Ed. 
1501, affirming 94 CtCl. ISO, certio¬ 
rari granted 62 S.Ct 631, 315 U.S. 
790, 86 L.Ed. 1194. 

Allotment of tribal lands to Oboc- 
taw freedmen in accordance with 

693 


terms of controlling agreement did 
not entitle Chickasaw tribe to com¬ 
pensation to the extent of its one- 
fourth Interest in the common res¬ 
ervation.—Choctaw Nation of Indi¬ 
ans V. U. S., CtCl., 63 S.Ct 672, 318 
U.S. 423, 87 LEd. 492. 

12. U.S.—^Montana Power Co. v. 
Rochester, C.C.A.Mont, 127 F.2d 
189. 

13. U.S.—U. S. V. Stotts. DC Wash., 
49 F.2d 619. 

14. U.S.—U. S. V. Stotts, supra. 

16. U.S.—U. S. V. First Nat. Bank, 
D.C.Neb., 56 F.2d 634, affirmed, C. 

C. A.. First Nat Bank v. U. S. 59 
P.2d 367. 

16. U.S.—Northern Pac. R Co. v. U. 
S., Wash., 191 F. 947, 113 C.C.A. 

359, affirmed 33 S.Ct 368, 227 U.S. 
356, 57 L.Ed. 544—U. S. v. Stotts, 

D. aWash., 49 F.’ld 619. 

17. U.S.—U. S. v. Klamath and Mo¬ 

adoc Tribes, 58 S.Ct 799, 304 U.S. 
119, 82 L.Ed. 1319, affirming Klam¬ 
ath ard Moadoc Tribes and Ya¬ 
hooskin Band of Snake Indians v. 
U. S., 85 CtCl. 451—Shoshone 

Tribe of Indians of Wmd River 
Reservation in Wyoming v. U. S., 
57 S.Ct 244, 299 U.S. 476, 81 LEd. 

360, reversing 82 CtCL 23. certio¬ 
rari granted Shoshone Tr^be of In¬ 
dians V. U. S., 57 S.Ct 45. 299 U. 
S. 530, 81 L.Ed. 390 and U. S. v. 
Shoshone Tribe of Indians, *57 S. 
Ct 46, 299 U.S. 530, 81 L.Ed. 390— 
U. S. V. State of Minnesota, C.C. 
A.Minn., 95 F.2d 468, certiorari 
granted State of Minnesota, by 
Attorney General v. U. S., 59 S.Ct 
66, 305 U.S. 580, 83 LEd. 365, af¬ 
firmed State of Minnesota v. U. S., 
59 S.Ct 292, 305 U.S. 382, 83 LEd. 
235—St Marie v. U. S., D.C.Cal., 
*24 F.Supp. 237, affirmed, C.C.A, 
108 F.2d 876, certiorari denied 61 
S.Ct 35, 311 U.S. 652, 85 L.Ed. 417 
—^Shore v. Shell Petroleum Corpo¬ 
ration, D.C.Kan., 55 F.2d 696, af¬ 
firmed C.C.A., 60 F.2d 1, certio¬ 
rari denied 53 S.Ct 118, 287 U.S. 
656, 77 L.Ed. 566—Crow Nation v. 
U. S.. 81 CtCL 238. 
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legal right or interest comes to an endj^S the lands 
become part of the state in which they are locat¬ 
ed,^® and the title of the Indians becomes merged 
in unrestricted patents to the land issued by the 
United States and such state.^O Indian tribes are 
capable of taking lands as owmers in fee-simple by 
purchase where the United States in form, and for 
a valuable and adequate consideration, so sells such 
lands to them .21 While it has not in general been 


the policy or practice of the United States to con¬ 
vey the absolute title to lands upon which it has 
located Indian tribes to such Indians while they 
sustain their tribal relations, a contrary policy has 
been adopted in several instances .22 

Area and boundaries. The area and boundaries 
of a reservation or grant are fixed by the terms of 
the treaty, act, or executive order setting it apart,23 
and both parties are concluded by the boundaries 


N.C.—Brown v. Smathers, 12'6 S.E. 

22, 188 N.C. 166. 

31 C.J. p 500 note 53. 

Practical ownersUp 1)7 tril>e 

(1) Under the provisions of vari¬ 
ous treaties creatin^r reservauons 
for the benefit of Indian tribes, and 
under established principles appli¬ 
cable to such treaties, it has been 
held that the tribes are the beneficial 
owners of the land, subject to the 
plenary power of control by the 
United States to be exercised for the 
benefit and protection of the Indi¬ 
ans.—U. S. V. Algoma Lumber Co., 
-59 S.Ct. 267, 305 U.S. 415, 83 L.Ed. 
260, reversing: Algoma Lumber Co. v. 
U. S., 86 CtCL 226, certiorari grrant- 
ed U. S. V. Algroma Lumber Co., 59 
S.Ct 88, 305 U.S. 583, 83 L.Ed. 368— 
U. S. V. Forrest Lumber Co., 59 S.CL 
267, 305 U.S. 415, 83 L.Ed. 260—For¬ 
est Lumber Co. v. U. S., 86 CLCl. 
188, certiorari granted U. S. v. For¬ 
est Lumber ^ 0 ., 59 S.Ct 88, 305 U.S. 
583, 83 L.E^ 368—^U. S. v. Lamm 
Lumber Co., 59 S.Ct. 2^7, 305 U.S. 
415, 83 KEd. 260, reversing Lamm 
Lumber Co. v. U. S., 86 CtCL 171, 
certiorari granted U. S. v. Lamm 
Lumber Co.. 59 S.Ct 88, 306 U.S, 
583, 83 L.Ed. 368— Ex. parte Konaha, 
D.CW 1 S., 43 F.Supp. 747. 

(2) Thus, under a treaty setting 
apart a described area for the abso¬ 
lute and undisturbed use and occu¬ 
pation of the Shoshone Indian tribe, 
the tribe owned the land for all prac¬ 
tical purposes and gn^nts of land 
subject to the Indian title by the 
United States which had only the 
naked fee would transfer no bene¬ 
ficial interest, especially in view of 
the provisions in aid of teaching 
children and adult education in 
farming and to secure for the tribe 
medical and mechanical service, and 
other provisions which evidenced a 
purpose on the part of the United 
States to help to create an independ¬ 
ent permanent farming community 
on the reservation which would be 
furthered by ownership of the land 
by the tribe; under such a treaty 
the tribe’s right of occupancy was 
as sacred and as securely safeguard¬ 
ed as in fee-simple absolute title, 
notwithstanding the United States 
retained the feb, ^d ^t the tribe’s 
right of occupanc^ was incapable of 
alienation or of being held otherwise 


than in common.— S. v. Shoshone 
Tnbe of Indians of Wind River Res¬ 
ervation in Wyoming, 58 S.Ct. 794, 
304 U.S. Ill, 82 L.Ed. 1213, affirm¬ 
ing Shoshone Tribe of Indians of 
Wind River Reservation in Wyoming 
V. U S., So Ct.Cl. 331, certiorari 
granted U. S. v. Shoshone Tribe of 
Indians of Wind River Reservation 
in Wyoming, 58 S.Ct. 609, 303 U.S. 
629, 82 L.Ed. 1090. 

Temporary additlOBL to reservation 
Where the president of the United 
States by four executive orders with¬ 
drew from settlement and sale cer¬ 
tain lands adjoining the permanent 
reservation of the Sioux Nation and 
set apart said lands for the use of 
the several tribes of the Sioux In¬ 
dians, the purpose of said executive 
orders being to protect the Indians 
from the traffic in liauor, and where, 
later, the president by executive or¬ 
ders restored to the public domain 
certain of said lands previously so 
withdrawn, it was held that the ad¬ 
dition of said lands by said execu¬ 
tive orders to the Sioux permanent 
reservation did not give to the Sioux 
Nation such title to said additional 
lands as they had to the permanent 
reservation acquired by treaty.— 
Sioux Tribe of Indians v. U. S., 94 
CLCL 150, certiorari granted •62 S. 
Ct -esi, affirmed 62 S.CL 109'5, 318 U. 
S. 317, 86 L.Ed. 1501. 

Sesezvatioiis exohaaiged 
On a reservation granted in ex¬ 
change for a reservation ceded by 
the tribe to the United -States, the 
tribe has only a right of occupancy. 
—Shore v. Shell Petroleum Corpo¬ 
ration, C.C.A.Kan., 60 F.2d 1, affirm¬ 
ing, D.C., 55 F.2d 696, and certiorari 
denied 53 S.Ct. 118, 287 U.S. 666, 77 
LuEd. 566. 

Consent to dispositioiL 
The United States, as original pro¬ 
prietor, has power to dispose of pub¬ 
lic lands even within an Indian reser¬ 
vation without the consent of the 
Indians. 

U.S.—^U. S, V. Alaska Packers' Ass'n, 
Wash., 79 F. 152, appeal dismissed 
19 S.Ct. 881, 43 UEd. 1188. 

Wis.—^Veeder v. Guppy, 3 Wis. 602. 
BiglLts la. common of indlvldTial 

(1) The right of Indians to lands 
of a reservation when created is a 
common right. 


U.S.—U. S. V, Stotts, D.C.Wash., 49 
P.2d 619—^U. S. V. Erie County, D. 
C.N.Y., 31 F.Supp. 57. 

Alaska.—U. S. v. Lynch, 7 Alaska 568. 

(2) The allotment of part of the 
reservation to some of the Indians 
does not destroy the common right to 
enjoyment of the unallotted portion 
for the use to which it was adapted. 
—^U. S. V. Stotts, supra. 

18. U.S.—Williams v. Chicago, Ill., 
37 S.Ct. 142, 242 U.S. 434, 61 L.Ed. 
414—Shore v. Shell Petroleum Cor¬ 
poration, C.C.A.Kan., 60 F.2d 1, af¬ 
firming, D.C., 55 F.2d 696, and cer¬ 
tiorari denied 53 S.Ct. 118, 287 U. 
S. 656, 77 LuEd. 566. 

Forcible removal by a hostile tribe 
does not constitute abandonment.— 
Indians of Ft Berthold Indian Res¬ 
ervation V. U. S., 71 CtCl. 308. 

19. U.S.—Shore v. Shell Petroleum 
Corporation, D.C.3ECan., 55 F.2d 696, 
affirmed, C.C.A., 60 F.2d 1, certio¬ 
rari denied 63 S.Ct. 118, 287 U.S. 
656, 77 L.Ed, 666. 

20. U.S.—Shore v. Shell Petroleum 
Corporation, supra. 

21. U.S.—^Holden v. Joy, Kan., 17 
WalL 211, 21 L.Ed. 523. 

31 C.J. p 600 note 56. 

22. OkL—^Keokuk v. Ulam, 38 P. 
1080, 4 Okl. 5. 

31 C.J. p 600 note 57. 

The Creek tribe had a fee-simple 
title, granted to it under treaties in 
which the United States guaranteed 
the tribe quiet possession.—^U. S. v. 
Creek Nation, CtCL, 65 S.Ct. 681, 
296 U.S. 103, 79 LuEd. 1331, rehearing 
denied 65 S.Ct. 911, 295 U.S. 769, 79 
LuEd. 1709. 

23. U.S.—^Brewer Elliott Oil & Gas 
Co. V. U. S., OkL, 43 S.Ct. 60, 260 
U.S. 77, 67 L.Ed. 140, affirming, C. 
C.A., 270 F. 100—U. S. v. Elliott, 
C.C.A.OkL, 131 P.2d 720—Montana 
Power Co. v. Rochester, C.C.A. 
Mont., 127 F.2d 189. 

OonclTisivMiess 

Presidential executive order defin¬ 
ing limits of Indian reservation held 
conclusive as to boundaries.—^U. S. v. 
Stotts, D.aWash., 49 P.2d 619. 
Promise of outlet west 
Where it is contended that the 
president of the United States, 
through his secretary of war, in 1818 
made a promise to the Cherokee In- 


694 



42 C.J.S 


INDIANS 


§ 29 


described by the terms of a treaty.^^ Where the 
language of the treaty is indefinite and the nat¬ 
ural objects called for uncertain, the boundaries 
may be settled by agreement.25 The area and 
boundaries of a reservation are not affected by a 
statute relating only to other reservations.^® Tide- 
lands are no part of an Indian reservation, unless 
expressly included, where not attached to the up- 
land.27 The government has, however, power to 
include tidelands^S and submerged land^^ in a res¬ 
ervation or grant. For appropriate purposes, the 
United States has the right to grant to private in¬ 


terests title to, or rights in, lands below the high- 
water mark in a river which constitutes the bound¬ 
ary and is part of an Indian reservation.^® 

Protection and enforcement of rights. Where 
land has been set apart and reserved for Indians, 
the duty devolves on the government to see that 
the land is kept for the purposes of such reserva- 
tion.si An Indian tribe or nation whose land has 
been unlawfully appropriated by the United States 
is entitled to a judgment compensating it for the 

land so appropriated.®^ 


dlans of a perpetual outlet west, as 
an inducement to them to move 
from the east to the west of the Mis¬ 
sissippi River, it is held that al- 
thougrh these promises had been held 
out to the Indians by the secretary 
of war, nevertheless congress did 
not grant an outlet in any treaty un¬ 
til 1828 and in this treaty the out¬ 
let is fixed as far as the sovereignty 
of the United States and their right 
of soil extend; and since at that time 
the right of soil and sovereignty of 
the United States did not extend be¬ 
yond the 100th degree of west longi¬ 
tude as fixed in the treaty with Spain 
in 1821, the Cherokees owned no out¬ 
let beyond that boundary.—^Eastern 
or Emigrant Cherokees and Western 
or Old Settler Cherokees v. U, S., 88 
CtCl. 462. 

Boimdazies of partlonlax reservatloxis 
determined 

(1) Reservation of Cherokee Indi¬ 
ans of North Carolina under Act-of 
1783 § 5.—Brown v. Smathers, 126 S, 
B. 22, 188 N.C. 166. 

(2) Quileute Indian reservation.— 
Taylor v. U. S., C.C.A.Wash., 44 P,2d 
531, reversing, P.C., U. S. v. Taylor, 
33 F.2d 608, and certiorari denied 51 
S.Ct. 345, 283 U.S. 820, 75 L.Ed. 1436. 

(3) Lummi Indian reservation,— 
U. S. V. Stotts, D.C.Wash., 49 F.2d 
619. 

(4) Reservation of the Choctaw In¬ 
dians at the time the Chickasaws by 
treaty purchased an Interest there¬ 
in.—Chickasaw Nation v. U. S., 34 Ct. 
Cl. 215. 

<6) Other reservations.—Sioux 

Tribe of Indians v. U. S., 97 Ct.CL 
391 —Warm Springs Tribe of Indi¬ 
ans of Oregon v. U. S., 95 CtCl. 23— 
Creek Nation v. U. S., 93 CLCL 561— 
Klamath and Moadoc Tribes v. U. S., 
86 CtCl. 614—^Delaware Tribe of In¬ 
dians V. U. S., 72 CtCl. 526. 

24. U.S.—Chickasaw Nation v. U. S., 

94 CtCl. 215. 

Mistake in snxvey 

Indians are entitled to compensa¬ 
tion for land excluded from a tract 
ceded to them by a mistake in sur¬ 
veying and fixmg the boundaries.— 


Choctaw Nation v. U. S., CtCL, 7 S. 
Ct 75. 119 U.S. 1. 30 Ii.Bd. 306. 

25. U.S.—Lattimer's Lessee v. Po- 
teet N.C., 14 Pet 4, 10 L.Ed. 328. 

26. U.S.—^Hatten v. Hudspeth, C.C. 
A.Kan., 99 F.2d 501. 

27. U.S.—U. S. V. Snohomish River 
Boom Co.. Wash.. 246 F. 112, 168 
C.C.A. 338, affirming, D.C., 234 F. 
95. 

28. U.S.—^Montana Power Co. v. Ro¬ 
chester, C.C.A.Mont. 127 F.2d 189 
—U. S. v. Stotts, D.aWash.. 49 P. 
2d 619—Taylor v. U. S., C.C.A. 
Wash-, 44 F.2d 631, reversing. D.C., 
U. S. V. Taylor, 33 F.2d 608, and 
certiorari denied 61 S.Ct 346, 283 
U.S. 820, 75 L.Bd. 1436. 

31 C.J. p 500 note 62. 

Buie of oonstmotioii. 

If the instrument creating the res¬ 
ervation does not Indicate whether 
it was intended to include tidelands, 
it will be construed and given effect 
according to the law of the state in 
which the land lies; but if the land 
is not within a state or other local 
Jurisdiction at the time of the cre¬ 
ation of the reservation the instru¬ 
ment will be construed as respects 
tidelands in accordance with the 
principles of the common law and 
the decisions of the Umted States 
supreme court—^U. S. v. Elliott, C. 
C.A,Okl., 131 F.2d 720. 

Allotments of nplaaid did not re¬ 
lease abutting tidelands within In¬ 
dian reservation from reserved rights 
as long as land is used by Indians.— 
U. S. V. Stotts, D.aWash., 49 F.2d 
619. 

29. U.S.—^Montana Power Co. v. Ro¬ 
chester, C,C.A.Mont, 127 P.2d 189 
—Taylor v. U. S., C.C.A,Wash., 44 
P.2d 531, reversing, D.C., U. S. v. 
Taylor, 33 F.2d 608, and certiorari 
denied 51 S.Ct 345, 283 U.S. 820, 
75 L.Ed. 1486. 

30. U.S.—^U. S. V. Big Bend Transit 
Co., D.aWash.. 42 P.Supp. 459. 

Water rights see infra S 31. 

31. U.S.—^Leavenworth, L. & O. R. 
Co. V. U. S., Kan., 92 U.S. 733. 23 
L.Ed. 634, followed in Missouri, K. 
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& T. R. Co. V. U. S., 92 U.S. 760, 
23 L.Ed. 645. 

32. U.S.—Sioux Tribe of Indians v. 
U. S., 94 CtCl. 150, certiorari 
granted 62 S.Ct 631, 315 U.S. 790. 
86 L.Ed. 1194, affirmed 62 S.Ct 
1095. 316 US. 317, 86 L.Bd. 1601. 
Jurisdiction of claims against United 
States growing out of treaties see 
Federal Courts S 334. 

Measnre of compensation 

(1) Just compensation for prop¬ 
erty taken or appropriated is the 
value of the property at the time of 
the taking.—Chippewa Indians of 
Minnesota v. U S., 59 S.Ct. 813, 305 
U.S. 479, 83 L]^ 300, affirming 87 
Ct.Cl. 1—Indians of Ft. Berthold In¬ 
dian Reservation v. U. S., 71 CtCL 
308. 

(2) Thus, in suit by Shoshone 
Tribe of Indians against United 
States for breach of treaty stipula¬ 
tions, whereby tribe was permanent¬ 
ly excluded ffom possession and en¬ 
joyment of undivided half-interest in 
tribal lands, damages were required 
to be measured by court of claims as 
of 1878, on which date the Arapahoe 
Indians made unlawful entry under 
military escort.—Shoshone Tribe of 
Indians of Wind River Reservation 
in Wyoming v. U. S., Wyo., 57 S.Ct. 
244. 299 U.S. 476, 81 L.Ed. 860, re¬ 
versing 82 Ct.CL 23, certiorari grant¬ 
ed Shoshone Tribe of Indians v. U 
S., 57 S.Ct. 45, 299 U.S. 530. 81 L.Ed. 
390 and U. S. v. Shoshone Tribe of 
Indians, 57 S.Ct 46, 299 US. 530. 81 
L.Ed. 390. 

(8) The erroneous application of 
an act of 1891 opening to settlement 
certain lands ceded to the United 
States by Indian tribes other than 
the Creek Nation, some of whose 
lands were included therein due to an 
erroneous survey, and the consequent 
disposals of such lands to adverse 
holders constituted a ‘^taking*’ by the 
United States, entitling the Creek 
Nation to the present full equivalent 
of the value of the lands, without 
improvements, as of the date of the 
patents, if issued promptly after the 
delivery of the final certificates; but 
if a substantial interval elapsed be¬ 
tween the date of certificate and of 
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§ 30. Mines, Mining Sights, and Mining 
Leases 

a. In general 

b. Leases 

&. In Geaend 

Ordinarily, a grant of land to an Indian tribe or na¬ 
tion for its absolute and undisturbed use and occupation 
carries with it the beneficial ownership of the minerals 
therein. Mining claims cannot be located on such land 
unless the Indian title is extinguished. 

Where land is set apart for the absolute and un¬ 
disturbed use and occupation of Indians and there 
is nothing in the language of the treaty or act to 
warrant a contrary construction, the grant will be 
held to give the Indians the beneficial ownership 
not only of the land but of the minerals therein as 
welL*^ Hence, if the United States wrongfully 
takes or appropriates any part of the land, the tribe 
is entitled to have included in its compensation for 
such taking the value of the minerals therein.34 

Location of claims, A mining claim cannot be 


located on land set apart for the absolute and un¬ 
disturbed use and occupation of Indians,^^ ^nd one 
who intrudes on such land and locates a mining" 
claim thereon acquires no rights thereby.^® Lo¬ 
cation on the same premises by another, after the 
extinguishment of the Indian title, prior to the re¬ 
location of the former prohibited claim, gives him 
the right of possession.S'^ Where, however, one is 
in possession of a mining claim within an Indian 
reservation, having taken steps to locate it, on the 
withdrawal of the reservation, he may, by adopt¬ 
ing what has been done and performing the acts 
necessary to hold the claim, date his right from that 
date.2S WTiere the entry of mining claims is au¬ 
thorized as to a particular reservation by act of con¬ 
gress, such claims as may be entered are thereby 
segregated from the reservation, and the Indian 
title is extinguished.^® Where mineral claims in 
litigation are located on lands recently a part of 
an Indian reservation, and which have not been 
opened to occupation by white people except for 
mining purposes, the actual mineral character of 


patent, then as of the date of the 
certificate, and to avoid burdensome 
detailed computation of value as of 
the date of disposal of each separate 
tract, a fair approximation or aver¬ 
age of values could be adopted.— 
Creek Nation v. U. S.. 58 S.Ct. 384. 
502 tJ.S. 620. 82 lj.Ed. 482, reversing 
84 CtCl. 12, certiorari granted 58 
S.Ct 21. 802 U.S. 666, 82 L.Ed. 514, 
and explaining XJ. S. v. Creek Nation, 
CtCL, 55 S.Ct. 681, 295 U.S. 103, 79 
Ii.Ed. 1331, rehearing denied 55 S.Ct. 
911, 295 U.S. 769, 79 KEd. 1709. 

(4) Other holdings as to measure 
or amount of compensation.—Chick¬ 
asaw Nation v. U. S., 94 CtCl. 215. 

Set-off 

(1) Where the jurisdictional act 
so provided, the United States could 
set off against the claim of the In¬ 
dian tribe all sums expended by it 
gratuitously for the benefit of the 
tribe.—^Indians of Pt. Berthold In¬ 
dian Reservation v. U. S., 71 Ct.CL 
808. 

(2) Thus, where the claim was for 
the deficiency between the amount of 
land actually given to the tribe and 
the amount it was entitled to receive 
under the terms of the treaty, the 
United States could set off the value 
of land it subsequently granted to 
the tribe gratuitously, provided the 
value of the deficiency was first de¬ 
termined.—Seminole Nation v. U. S., 

2 S.Ct 1061, 316 U.S. 310, 86 L.Ed. 

497, reversing 94 CtCl. 240, certio¬ 
rari granted 62 S.Ct 639, 815 U.S. 
791, 86 LuEd. 1194. 

(8) Under such a provision the 
government could not set off sums 
X>aid by it for the education of in-. 


dividual Indians or their children.— 
Indians of Ft Berthold Indian Reser¬ 
vation V. U. S.. 71 CtCl. 308. 

J&and bought from other nation 
An Indian nation purchasing an 
interest in another nation's grant is 
entitled to compensation for an un¬ 
lawful appropriation of a part there¬ 
of by the United States as a result 
of an erroneous survey.—Chickasaw 
Nation V. U. S., 94 CtCl. 215. 
TThexecuted agreement for payment 
Where two Indian nations occupied 
a reservation in common, and the 
United States, having taken part of 
the land reserved, paid a sum to one 
of the nations as compensation for 
the taking, it being agreed that one 
fourth of such sum should be paid 
over to the other nation, such agrree- 
ment could not bind the second na¬ 
tion where the one fourth was never 
actually paid to it; and the United 
States, being required to compensate 
the second nation for the taking of 
its interest in the land, could recover 
of the first nation the amount which 
it should have paid over to the sec¬ 
ond nation,—Chickasaw Nation v. 
U. S., supra. 

33. U.S.—^U. S. V. Shoshone Tribe of 
Indians of Wind River Reserva¬ 
tion in Wyoming, 58 S.Ct. 794, 304 
U.S. Ill, 82 L.Bd. 1218, affirming 
Shoshone Tribe of Indians of Wind 
River Reservation in Wyoming v. 
U. S., 85 Ct.CL 831, certiorari 

granted U. S. v. Shoshone Tribe 
of Indians of Wind River Reserva¬ 
tion in Wyoming, 58 S.Ct 609, 803 
U.S. 629, 82 L.Bd. 1090—Klamath 
& Moadoc Tribes and Yahooskin 
Band of Snake Indians v. U. S., 85 
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CtCL 461, affirmed TJ. S. v. Kla- 
math & Moadoc Tribes, 58 S.Ct. 
799, 304 U.S. 119, 82 L.Ed. 1219. 

34. U.S.—^Shoshone Tribe of Indians 
of Wind River Reservation in Wy¬ 
oming V. U. S., 85 CtCL 331, cer¬ 
tiorari granted U. S. v. Shoshone 
Tribe of Indians of Wind River 
Reservation in Wyoming, 58 S.Ct 
609, 303 U.S. 629, 82 L.Ed. 1090, 
affirmed 58 S.Ct 794, 304 U.S. Ill, 
82 L.Ed. 1213. 

Net value 

U.S.—Shoshone Tribe of Indians of 
Wind River Reservation in Wyom¬ 
ing V, U. S., supra. 

35. Okl.—^Bay v. Oklahoma South¬ 
ern Gas, Oil & Mining Co., 73 P* 
936, 13 Okl. 425. 

31 C.J. p 500 note 64. 

Provision for location 
Even if it is provided in the cre¬ 
ation of an Indian reservation that 
the lands included should be open to 
location, the actual mineral character 
of the land must be clearly shown.— 
Durant v. Corbin, C.C.Wash., 94 P. 
382. 

36^ U.S.—Kendall v. San Juan Sil¬ 
ver Min. Co., Colo., 12 S.Ct. 779, 144 
U.S. 658, 36 L.Ed. 583. 

37- U.S.—Kendall v. San Juan Sil¬ 
ver Min. Co., supra. 

38. U.S.—^Noonan v. Caledonia Gold 
Min. Co., 7 S.Ct 911. 121 U.S. 893, 
80 L.Bd. 1061, affirming 14 N.W. 
426, 8 Dak. 189. 

39. U.S.—^U. S. V. Four Bottles Sour- 
Mash Whisky, D.C.Wash., 90 P. 
720. 
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the land involved must be shown; otherwise the 
court will not adjudicate rights therein in favor of 
either party>® 

Sale of deposits. Under appropriate legislation 
coal deposits on certain Indian lands may be sold 
in the manner prescribed by statute,and the 
rights and liabilities arising from such a sale de¬ 
pend on the terms of the statute and the applicable 
regulations of the secretary of the interior^^ 

b. Leases 

Mining ieases on Indian tribal lands are invalid un¬ 
less sanctioned by statute. Under various statutes such 
leases are permitted, but they are generally subject to the 
approval of the secretary of the interior and to rules and 
regulations promulgated by him. On some reservations 
mining rights are reserved to the tribe even after al¬ 
lotment, and the proceeds of leases are distributed equal¬ 
ly among the individual members. 

Various statutes have been enacted by congress 
as to mines and mineral rights in Indian lands, mak¬ 


ing provision as to their ownership, leases thereof, 
and the disposition of royalties therefrom and 
mining leases purporting to be authorized by con¬ 
gressional action must come within the terms of the 
applicable statute.^^ Coal, gas, oil, and other min¬ 
eral leases and assignments thereof must, under 
certain statutory provisions, be approved by the 
secretary of the interior or some other designated 
official.'*® Under a number of such statutes the 
secretary of the interior has discretionary power 
to make regulations concerning oil and gas leases of 
Indian lands,and the grant of such power im¬ 
plies the power and discretion on his part to 
change or wholly abrogate such regulations.*^ The 
secretary cannot, however, in the guise of exer¬ 
cising his supervisory and regulatory powers, add 
such specific requirements to the burden of the les¬ 
see as to constitute an imposition of royalties not 
provided for in the act authorizing and controlling 
the lease.*® On a number of reservations mining 


40. U.S.—^Durant v. Corbin, C.C. 
Wash., 94 F. 882. 

41. U.S.—Lowden v. U. S., 93 Ct.Cl. 
584. certiorari denied 62 S.Ct. 98, 
314 U.S. 651, 86 L.Ed. 522. 

42. U.S.—^Lowden v. U. S., supra. 

43. U.S.—^Utilities Production Cor¬ 
poration V. Carter Oil Co., C.C.A. 
Okl., 72 F.2d 655, affirming, D.C., 
2 F.Supp. 81. 

31 C.J. p 501 note 73. 

Leases of tribal lands generally see 
infra § 34 b. 

Mining leases on land held by in¬ 
dividual Indians see infra § 57. 
The ZTew York statiite authorizing 
leases for mining of gypsum on 
Tonawanda Reservation of Indians 
in New York state of lands which 
had been conveyed by the secretary 
of the interior to the comptroller of 
the state in trust for the Indians is 
not void as violating the federal stat¬ 
ute prohibiting conveyances of In¬ 
dian lands unless made by treaty or 
convention pursuant to the constitu¬ 
tion, in view of the peculiar rela¬ 
tions of the Tonawanda Indians with 
the federal and state governments. 
—U. S. V. National Gypsum Co., C. 

C. A.N.Y., 141 F.2d 859, reversing, 

D. C., 49 F.Supp. 206. 

Cteneral and special statutes 

Special provisions relating to leas¬ 
ing of lands of Blackfeet Tribe for 
mining purposes are to be read in 
light of general provisions dealing 
with leasing of Indian lands general¬ 
ly for mining purposes, and the spe¬ 
cial and general provisions should be 
treated as one law so far as reason¬ 
ably possible.—^British-American Oil 
Producing Co. v. Board of Equaliza¬ 
tion of State of Montana, 57 S.Ct. 
132, 299 U.S. 159, 81 L.Bd. 95, affirm¬ 
ing 54 P.2d 129, 101 Mont 298, cer¬ 


tiorari granted British-American Oil 
Producing Co. v. Board of Equaliza¬ 
tion of State of Montana. 56 SCt. 
952. 298 U.S. 652. 80 L.Ed. 1380 and 
rehearing denied 57 S.Ct 314, 299 U. 
S. 624, 81 L.Ed. 459. 

Applicability to ezeontlve oxdev res- 
ertratioii 

‘^Executive order Indian reserva¬ 
tion” within statutes providing meth¬ 
od for leasing of lands within such 
reservations for oil and gas mining 
purposes is reservation created by 
order of chief executive withdrawing 
land within its boundaries from 
settlement or making other disposi¬ 
tion of it under public land laws of 
United States without any specific 
or general law enacted by congress 
authorizing such withdrawal.—Santa 
Rita Oil & Gas Co. v. Board of 
Bnuallzation, 54 P.2d 117, 101 Mont. 
268, vacated in part Santa Rita Oil 
Co. V. State Board of Equalization, 
116 P.2d 1012, 112 Mont 359, 13$ A. 
L.R. 767. 

44. U.S.—^U, S. v. National Gypsum 
Co„ D.C,N.Y., 49 F.Supp. 206, re¬ 
versed on other grounds, C.C.A., 
141 F.2d 869. 

45. U.S—^U. S. V. Barnsdall Oil Co., 
C.C.A,Okl., 127 F.2d 1019, followed 
in U. S. V. Gypsy Oil Co., 127 F. 
2d 1022—^Utilities Production Cor¬ 
poration V. Carter Oil Co., C.CA^ 
Okl., 72 P.2d 666, affirming, D.C., 2 
F.Supp. 81. 

31 C.J. P 502 note 86. 

46. U.S.—U. S. V. Barnsdall Oil Co., 
C.C.A.Okl., 127 F.2d 1019, followed 
in U. S. V. Gypsy Oil Co., 127 F.2d 
1022. 

Begnlstions held valid 

(1) Regulation which required oil 
lessee on Osage Nation lands to de¬ 
liver residue gas, not used for op¬ 


erating or developing lease from 
which casing-head gas was obtained 
or adjoining leases, to gas lessee but 
gave gas lessee option to decline to 
take residue gas with accompanying 
obligation of royalty to tribe and 
service charge to oil lessee.—^Utili¬ 
ties Production Corporation v. Cai^ 
ter Oil Co., C.C.A.Okl., 72 P.2d 655, 
affirming, D.C., 2 F.Supp. 81. 

(2) Regulation providing for exe¬ 
cution of division orders approved 
by superintendent of Osage Indian 
Agency before delivering oil to pur¬ 
chaser—U. S. V. Stanolind Crude 
Oil Purchasing Co.. C.C.A.Okl., 113 F. 
2d 194—Utilities Production Corpora¬ 
tion V. Carter Oil Co., D.C.Okl., 2 F. 
Supp. 81, affirmed, C.C.A., 72 F.2d 
655. 

47. D.C.—^U. S. V. Lane, 46 App.D.C. 
50. 

Subsequest legnlatloiu held valid 

Requirement of regulation that oil 
lessee deliver ^residue gas” to gas 
lessee on lands in Osage Nation was 
held not invalid as changing royalty 
rate or imposing charge in nature of 
royalty.—^Utilities Production Cor¬ 
poration V. Carter Oil Co., D.aOkL, 

2 F.Supp. 81, affirmed. aC.A., 72 F,2d 
655. 

48. U.S.—^U. S. V. Barnsdall Oil Co., 
C.C.A.Okl., 127 F.2d 1019, followed 
in U. S. V. Gypsy Oil Co., 127 P.2d 
1022—U. S. V. McMurray, C.C.Okl., 
181 F. 728. 

Begulatloxi requixIiLg pxoductloA 
(1) Regulations of secretary of in¬ 
terior, requiring production of speci¬ 
fied minimum coal tonnages annually 
from leased Indian lands, were un¬ 
authorized as enlarging lessee's stat¬ 
utory obligation to make stated ad¬ 
vance payments.—S. v. Missouri- 
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rights are by force of statute reserved for a stated 
period as the common property of the tribe, even 
though the land has been allotted, and mineral leas¬ 
es may be made by the tribal representatives with 
the approval of the secretary of the interior and 
subject to the rules and regulations promulgated by 
him.*® 

The rights and liabilities under a mining lease 
are to be determined and measured by the terms of 
the lease.50 In construing Indian mining leases 
general rules of construction are applicable.51 The 
rule that, without a special provision in the lease 
or by statute, rent cannot be apportioned with re¬ 
spect to time is applicable to royalties due under 


an Indian mining lease.^® "WTiere an oil and gas 
lease of Indian lands required the lessee to pay a 
stated sum per acre each year as advance royalty 
to an Indian agent for the lessor, and was secured 
by a bond running to the United States, a failure to 
pay such royalty is a breach of the contract for 
which the United States may maintain an action on 
the bond.^® 

Cancellation and termination. Under a lease pro¬ 
viding that it shall continue for a stated period and 
thereafter as long as the mine is producing, it has 
been held that a finding by the secretary of the in¬ 
terior that the lease had terminated at the end of 
the fixed period because of the lessee’s failure to 


Kansas-Texas R. Co., C.C.A.Okl., 66 
F.2d S19. 

(2) Hence, the lessee is not hound 
to comply with regulations of secre¬ 
tary of the interior as to minimum 
annual tonnages, but is liable for 
amount payable under statute during 
year in which it produced no coal.— 

U. S. V. Eastern Coal & Mining Co., 
C.C.A.Okl.. 66 P.2d 923. 

49, Osage lands 

fl) Congress has pro\’ided that 
mineral rights in Osage lands, even 
after allotment, are reserved to the 
tribe, and the tribe may make oil and 
gas leases through its tribal coun¬ 
cil and with the approval of the sec¬ 
retary of the interior and under such 
rules and regulations as the secretary 
may subscribe.—^Utilities Production 
Corporation v. Carter Oil Co., C.C.A. 
Okl., 72 P.2d 665, affirming, B.C, 2 
P.Supp. 81. 

(2) The supervisory powers thus 
given the secretary make him the 
final arbiter of terms and provisions 
of a mineral lease, subject only to 
the president's power to determine 
and fix amount of royalty payment. 
—XT. S. V. Barnsdall Oil Co., C.C.A. 
OkL, 127 P.2d 1019, followed In U. S. 

V. Gypsy Oil C6., 127 P.2d 1022. 

Choctaw and Ctdokasaw lan d s 

(1) Pursuant to the Atoka agree¬ 
ment, certain mineral rights in the 
lands of the Choctaws and Chick- 
asaws remain the common property 
of the members of the tribes. 

XJ.S.—^American Surety Co. of New 
York V, U. S., C.C.A.Okl., 112 P.2d 
903. 

Ind.—^Ansley v. Ainsworth, 69 S.W. 
884, 4 Ind.T. 808. 

<2) Prior thereto, under the Choc¬ 
taw dcRSEPtltation, any citizen of that 
nation who discovered a mine ac¬ 
quired an exclusive right to work 
the same within a radius of one mile. 
-^cCaitaia'V. Orady, 88 S.W. 66, 1 
Ind.T. 107. 

(8) The laws the Chickasaw 
Nation prior to the Atote agreement 


provided for the formation of corpo¬ 
rations to develop coal and other 
mines, with authority to contract 
with capitalists to develop and work 
the mines.—McBride v. Farrington, 
CC.N.Y., 131 F. 797, affirmed 149 F. 
114, 79 C.C.A. 56. 

50. tJ.S.—Lee v. U. S., C.C.A.Mont.. 
136 F.2d 56—Utilities Production 
Corporation v. Carter Oil Co., C.C. 
A.Okl., 72 P.2d 655, affirming, D.C, 
2 F.Supp. 81—McMurray v. Choc¬ 
taw Nation of Indians, 62 Ct-Cl. 
458, certiorari denied 48 S.Ct. 18, 
275 U.S. 624, 72 L.Bd. 406. 

31 C.J. p 501 note 77. 

Sights as between oil lessee and gas 
lessee 

U.S.—Utilities Production Corpora¬ 
tion V. Carter Oil Co., C.C.A.Okl., 
72 P.2d 655, affirming, U.C., 2 F. 
Supp. 81. 

IdablUty of porohaser from lessee 
Where oil and gas leases executed 
by Osage Indian Tribe, under statute 
authorizing tribe to execute leases 
under regulations prescribed by sec¬ 
retary of interior, provided for pay¬ 
ment as royalty of stipulated per¬ 
centage of gross proceeds derived 
from sale of oil, purchasers carry¬ 
ing out terms of division orders ex¬ 
ecuted pursuant to regulation of sec¬ 
retary prohibiting delivery of oil 
without division order were not lia¬ 
ble to United States for value of 
three per cent of oil deducted pur¬ 
suant to division orders on accoimt 
of dirt and sediment, since oil pro¬ 
duced under leases was oil of les¬ 
sees.—^U. S. v. Stanollnd Crude Oil 
Purchasing Co., C.C.A.Okl., 113 F.2d 
194. 

OvexprodnotiLon, oil one lease credited 
to another 

I United States was not entitled to 
accounting and enforcement of lien 
for royalties under coal mining lease 
of Indian land, from which no coal 
was produced, where lessee produced 
under other such leases more 
total minimum tonnages required un¬ 
der each lease.—U. S. v. Missouri- 
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Kansas-Texas R. Co., C-C.A.OkL, 66 
P.2d 919. 

Purchase of land by lessee 
WTiere a railroad was the lessee of 
several developed and undeveloped 
tracts of coal deposits in the segre¬ 
gated mineral area of the Choctaw 
and Chickasaw Nations, and at the 
public sale of such tracts was the 
successful bidder, but was not en¬ 
titled to possession until his bid had 
been approved by the secretary of 
the interior, the continued possession 
of such tracts by the railroad until 
approval of such bids was as lessee, 
under the terms of the lease and 
subject to the burdens of the lease, 
one of which was the payment of 
royalty.—Lowden v. U. S., 93 Ct.CL 
584, certiorari denied 62 S.Ct. 98, 314 
U.S. 651, 86 L.Ed. 622. 

Effect as to purohajier of surface 
rights 

Purchaser of surface rights to 
Osage Indian lands was bound by 
terms of gas mining lease, in view 
of provision of lease that lease 
should extend to heirs, executors, ad¬ 
ministrators, successors, and lawful 
assigns of the parties thereto.—^Mit¬ 
chell V. Indian Territory Illuminating 
Oil Co., 62 P.2d 653, 178 Okl. 283. 
BL U.S.—^Utilities Production Cor¬ 
poration V. Carter Oil Co., C.C.A. 
Okl., 72 F.2d 655, affirmmg, D.C., 
2 F.Supp. 81. 

Construction by parties 
Mont.—Brltish-Amerlcan Oil Produc¬ 
ing Co. V. Board of Equalization, 
54 P.2d 129, 101 Mont 298. certio¬ 
rari granted British-American Oil 
Producing Co. v. Board of Equal¬ 
ization of State of Montana, 56 S. 
Ct 962, 298 U.S. 662, 80 UBd. 1880. 
affirmed 67 S.Ct 132, 299 U.S. 169, 
81 LuEd. 95, rehearing denied 57 
S.Ct 314, 299 U.S. 624, 81 L.Ed. 469. 

52. U.S.—^U. S. V. Comet Oil & Gas 
Co., Okl., 202 F. 849, 121 C.C.A. 
157. 

31 C.J. p 502 note 81. 

53. U.S.—^U. S. V. Comet Oil & Gas 
Co., supra. 
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produce is binding on the courts in the absence of 
a showing that the finding is arbitrary or fraudu- 
lent.5^ A tribe may waive such right as it has to 
terminate or cancel an oil lease on the failure of 
a producing well,55 as by permitting the lessee to 
expend money in further developments.®5 So, too, 
where a lease provides that it shall be null and void 
on the failure or refusal of the lessee to pay the 
annual advance royalty for a stated period, the 
lease is not automatically terminated by such fail¬ 
ure to pay, but the tribal representatives may treat 
the lease as void or not, at their election.®^ Under 
a cancellation provision of an oil lease, payment 
of the cancellation fee and expression of intention 
to cancel does not constitute a cancellation, unless 
within the period of cancellation the provisions, re¬ 
lating to the delivery of recorded releases and to 
the surrender of parts of leases, are complied 
with.58 If a mining lease is invalid as violating a 
federal statute, it may be canceled in a suit brought 
by the United States for that purpose.®® 

Assignment, A lessee of a restricted department¬ 
al oil and gas mining lease may contract for the 
sale and disposal of an interest therein under such 
terms and conditions as he might contract in rela¬ 
tion to a commercial oil and gas mining lease;®® 
and, where the consideration therefor has been 


paid in whole or in part, the lessee will not be per¬ 
mitted to assert that his contract was void for want 
of approval by the secretary of the interior, and 
thereby defeat a claim for the consideration paid 
to him or for his use and benefit.®^ Where an as¬ 
signment of a mineral lease is subject to the ap¬ 
proval of the secretary of the interior, it is void 
and ineffectual in the absence of such approval, 
and payment of the consideration for the assign¬ 
ment cannot be enforced.®® However, if the as¬ 
signee, in order to relieve himself of the obliga¬ 
tion, induces the secretary to hold that the lease 
had expired, he is estopped to set up such order 
of the secretary as a defense to an application re¬ 
quiring him to pay the agreed price.®^ Where a 
void and ineffectual assignmSit has been made, the"' 
defenses of estoppel, ratification, and laches cannot 
be urged in a suit by the United States to recover 
from the assignor the royalties due under the 
lease.®® 

Disposition of rents and royalties. Where min¬ 
eral rights are reserved to the tribe, the income 
or royalties from mineral leases are required to be 
paid into the treasury of the United States to the 
credit of the members of the tribe and to be dis¬ 
tributed among them quarterly.®® Before distribu¬ 
tion the money is held in trust; and such trust is 


54. U.S.—Continental Oil Co. v. 
Osagre Oil Sc ReflniniT Co., C.C.A. 
Okl., 69 F.2d 19. 

55. U.S.—Continental Oil Co. v. 
Osage Oil & Refining Co., C.C.A. 
Okl., 57 F.2d 527, certiorari denied 
53 S.Ct. 17, 287 U.S. 616, 77 L.Bd. 
535. 

50. U.S.—Continental Oil & Refining 
Co., C.C.A.Okl., 67 F.2d 527, certio¬ 
rari denied 63 S.Ct, 17, 287 U.S. 
616, 77 L.Ed. 636. 

57. U.S.—^American Surety Co. of 
New York v. U. S., C.C.A.OkL, 112 
F.2d 903. 

58. OkL—^Massachusetts Bonding & 
Ins. Co. v. Lewis, 196 P. 494, 80 
Okl. 187. 

59. U.S.—^U. S. V. National Gypsum 
Co., D.C.N.T., 49 F.Supp. 206, re¬ 
versed on other grounds, C.C.A., 141 
F.2d 869. 

00. Okl.—Ganas v. Tselos, 11 P.2d 
761, 157 Okl. 107. 

Scrutiny hy court 

An agreement between a mining 
lessee and his sublessee, in which 
the lessee undertook to obtain fur¬ 
ther leases from the Indians and re¬ 
newals and extensions of existing 
leases, should be carefully scrutin¬ 
ized by courts of equity.—^Bagle- 
Plcher Lead Co. v. Fullerton, C.C.A. 
Okl., 28 F.2d 472, certiorari denied 
Fullerton v. Eagle Pichard Lead Co., 


49 S.Ct 253, 279 U.S. 839, 73 L.Ed. 
986. 

01. Okl.—Ganas v. Tselos, 11 P.2d 
761, 167 Okl. 107. 

62. U.S.—^American Surety Co. of 
New York v. U. S., C.C.A.Okl., 112 
F.2d 903. 

03. Okl.—Gordon v. Pollock, 253 P. 
1021, 124 Okl. 64. 

04. U.S.—Continental Oil Co. v. 
Osage Oil & Refining Co., C.C.A. 
Okl., 67 F.2d 527, certiorari denied 
63 S.Ct 17, 287 U.S. 616, 77 L.Bd. 
636. 

Assignor’s duty to keep lease alive 

Where a decree, establishing a 
corporation’s ownership of a mining 
lease and holding an assignee of 
the lease bound to perform its obli¬ 
gations under the contract of as¬ 
signment, directed that pending the 
assignee’s appeal from the decree 
the assignor should operate the lease 
on behalf of the assignee, the as¬ 
signor who on the tribe records was 
a stranger to the lease was not re¬ 
quired as the assignee’s agent to 
spend its own money to obtain a 
change of the tribal records and to 
secure possession of the lease so it 
could operate it and thus prevent 
its expiration for failure to produce; 
and the fact that it did not do so 
and that the lease consequently ex¬ 
pired did not relieve the assignee of 
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its obligations under the assignment. 
—Continental Oil Co. v. Osage Oil & 
Refining Co, supra. 

05. U.S.—^American Surety Co. of 
New York v. U. S., C.C.A.Okl., 112 
P.2d 903. 

00. U.S.—Choteau v. Burnet, 61 S. 
Ct 698, 283 U.S. 691, 76 L.Ed. 1863, 
aflarming, C.C.A., Chouteau v. Com¬ 
missioner of Internal Revenue, 38 
F.2d 976, certiorari granted Cho¬ 
teau V. Lucas, 60 S.Ct. 410, 281 U. 
S. 714, 74 L.Bd. 1135, certiorari 
denied Pettit v. Lucas, 60 S.Ct. 
410, 281 U.S. 759, 74 L.Ed. 1169— 
Taylor v. Tayrien, C.C.A.Okl., 61 
P.2d 884, certiorari denied 52 S. 
Ct 127, 284 U.S. 672, 76 L.Ed. 
569. 

Bonus as royalty 
The bonus paid for oil leases of 
Indian lands as a result of competi¬ 
tive bidding therefor is in effect 
part of the royalty or rental for 
such leases, within the statute, pro¬ 
viding for distribution of such in¬ 
come among the Indian allottees, 
and is not to be considered as part 
of the capital.—Work v. U. S. ex 
rel. Hosier, 43 S.Ct 389, 261 U.S. 
362, 67 L.Bd. 693, reversing Payne 
V. U. S., 269 F. 871. 60 App.D.C. 219. 
Inoompetents 

<1) Under the Act of March 3, 
1921 § 4, as long as the income is 
sufficient the quarterly payment to 
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not a dry trust imposing no active duties of man¬ 
agement or control on the trustees.®^ An individ¬ 
ual Indian’s share in this trust fund is part of his 
headright,®^ discussed generally supra § 19. The 
death of an Indian does not convert his inchoate 
headright in mineral royalties into vested estate;®^ 
income accruing to the headright after his death 
should be credited to his heirs or devisees, and, if 
they are incompetent, the funds should be distrib¬ 
uted to them in accordance with the pro^dsions of 
the applicable acts of congress.^® The duty of the 
United States to pay his share of the fund to a 
member of the tribe holding a certificate of compe¬ 
tency is absolute; and the member’s power to use 
it after being paid is likewise absolute.^i 

§ 31. Ferry and Water Rights 

An act or treaty creating a reservation may expressly 


or impliedly reserve to the Indians the use of the waters- 
on the reservation, and congress may provide for the 
just and equal distribution of the waters among the 
Indians resident on a reservation where irrigation is 
necessary. Congress may also provide for the acquisition 
of water rights in an Indian reservation by private In¬ 
terests. 

The creation of an Indian reservation does not 
vest the Indians with the right to the use of the 
waters thereon, except as far as necessary to carry 
out the object for which the reservation was creat- 
ed.'^^ An act or treaty creating a reservation, how¬ 
ever, may expressly or impliedly reserve to the In¬ 
dians the use of the waters on the reservation,73 
and the use of the uraters may be so reserved for- 
the equal benefit of all the members of the tribe or 
nation.^-* Where there is such a reservation, the 
United States becomes a trustee holding legal title 
to the land and waters for the benefit of the In¬ 
dians and no title or adverse right to the waters 


Osagre Incompetents is five hundred 
dollars to a minor, and one thousand 
dollars to an adult having no certifi¬ 
cate of competency; and this is true 
whether or not there is a guardian. 
— ^Work V. U. S. ex rel. Lynn, 45 S. 
Ct. 39, 2fi6 U.S. 161, 69 L.Bd. 223. 
reversing Pall v. U, S., 285 P. 889, 
52 App.D.C. 155. 

(2) The former statute, authorizing 
the commissioner of Indian affairs, 
if he became satisfied that the in¬ 
terest of any minor allottee was 
being misused by the parents to 
whom it was payable, to withhold 
payment, did not give the commis¬ 
sioner or the secretary of the interi¬ 
or discretion to determine in ad¬ 
vance the amount of royalty from 
oil and gas leases from lands of a 
minor which he should pay to the 
minor's parents, but he was charged 
with the ministerial duty of making 
such payments until he determined 
that payments in the past had been i 
misused; but the secretary, acting | 
through the commissioner, had au-: 
thorlty to require the parents of 
minor allottees to render an account 
of their disposition of previous pay¬ 
ments of the interest of the minors 
and mandamus would not Issue to 
compel such payments of the inter¬ 
est to parents, who had refused to 
render an account—Work v. U, S. 
ex rel. Mosler, 43 S.Ct. 389, 261 U. 
S. 352, 67 LbEd. 693, reversing Payne 
v, U, a, 269 P. 871, 50 App.D.a 219. 

trader XTew Tozk Zudiaa law 

United States agent for New York 
Indians was held entitled to have 
turned over to him moneys of Tona- 
wanda Indian Nation constituting 
proceeds of gypsum mining royal¬ 
ties, fai possession of attorney re¬ 
tained by Indians to defend proceed¬ 
ing and action and of attorney ap¬ 
pointed as ajttomey for nation un¬ 


der state statute.—In re Darch, 265 
N.T.S. 86. 147 Misc. 836. 

67. U.S.—^Taylor v. Tayrien, C.C.A. 
Okl., 51 P.2d 884, certiorari denied 
52 S.Ct. 127. 284 U.S. 672, 76 L.Ed. 
569. 

68. U.S.—Taylor v. Tajurien, supra. 

69. U.S.—Taylor v. Jones, C.C.A. 
Okl., 51 F.2d 892, certiorari denied 
62 S.Ct 40, 284 U.S. 663. 76 L.Ed. 
562. 

TO. U.S.—U. S. V. Hughes, D.aOkl.. 
6 FSupp. 972. 

71, U.S.—Choteau v. Burnet. 61 S. 
Ct. 598, 283 U. S. 691, 75 L.Bd. 
1353, affirming, C.C.A., Chouteau v. 
Commissioner of Internal Reve¬ 
nue, 38 P.2d 976, certiorari granted 
Choteau v. Lucas, 50 S.Ct 410, 281 

U. S. 714, 74 L.Ed. 1135, certiorari 
denied Pettit v. Lucas, 50 S.Ct 
410, 281 U.S, 769. 74 L.Bd. 1169. 

Alienation of headright see infra §§ 
53-63. 

78. U.S.—U. S. V. Wightman. D.C 
Ariz., 280 P. 277. 

; 73. U.S.—^U. S. V. Alexander, C.C.A. 
Mont, 131 P.2d 369—U. S. v. Mc- 
Intlre, C.C.A.Mont, 101 F.2d 660. 
reversing, B.C., Mclntire v. U. S., 
22 P.Supp, 816—^U. S. V, Powers, C. 

C. A.Mont, 94 F.2d 783, modifying, 

D. C., 16 P.Supp. 155, certiorari 
granted 59 S.Ct. 69, 305 U.S. 581, 
83 L.Ed. 366, affirmed 59 S.Ct. 344, 
306 U.S. 527, 83 L.Ed. 330—U. S. 

V. Parkins, D.C.Wyo., 18 F,2d 642. 
Mont—^Anderson v. Spear-Morgan 

Livestock Co., 79 P.2d 667, 107 
Mont 18. 

31 C.J. p 500 note 59. 

Beservation IxupUed 
It is unnecessary for Intention to 
reserve waters of river for use of 
Indians on reservation to be evi¬ 
denced by a treaty or agreement, 
but such an intention may be Im¬ 
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plied from the statute or executive 
order setting apart the reservation; 
and the rule that treaties with In¬ 
dians and statutes disposing of 
property for their benefit are to be 
given liberal interpretation favorable 
to Indians is applicable in determin¬ 
ing the intent.—^U. S. v. Walker Riv¬ 
er Irr. Dist., C.aA.Mo., 104 P.2d 334, 
reversing, D.C., 11 P.Supp. 168, dis¬ 
missing exceptions 14 P.Supp. 10. 
Axid lands 

(1) Where the land reserved to 
Indians, by a treaty ceding their- 
land to the United States, is bar¬ 
ren and worthless for agricultural 
purposes without irrigation, the 
treaty should be construed as re¬ 
serving for the use and benefit of 
the Indians residing on the reserva¬ 
tion a portion of the waters of a 
river, running through the land, 
for the irrigation of the reserva¬ 
tion land.—^Winters v. U. S., Mont., 
143 P. 740. 74 aC.A. 686. 

(2) Such right of the Indians Is 
paramount to that of persons subse¬ 
quently taking up desert land 
claims on the public domain adja¬ 
cent to the stream.—Conrad Inv. Co. 
V. U. S., Mont.. 161 P. 829, 88 C.C.A. 
647, affirming, C.C., 166 F. 123. 
Forfeiture 

Indians’ reserved water rights* 
held not abandoned or forfeited by 
failure to reside on land and use 
water.—^U. S. ex rel. Ray v. Hibner, 
D.C.Idaho, 27 p.2d 909. 

74, U.S.—S. V. Powers, Mont., 59 
S.Ct. 344, 305 U.S. 527, 88 L.Ed. 
830. affirming, C.aA., 94 P.2d 788,. 
modifying, D.C., 16 P.Supp. 166,- 
certiorari granted 59 S.Ct 69, 80& 
U.S. 581, S3 L.Ed. 366. 

75- U.S.—^U. S. V, Mclntire, C.C.A. 
Mont., 101 P.2d 650, reversing, 

C., Mclntire v. U. S., 22 P.Supp^ 
316- 
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can be acquired by anyone except as specified by 
congress;*^® but congress may by appropriate leg¬ 
islation grant or confirm rights in the waters to 
others.*^^ The United States has power to exempt 
such waters from appropriation under state laws, 78 
and, unless congress makes them controlling, state 
statutes relating to water rights are not applicable 
to asserted rights therein.79 The preemptive pro¬ 
prietors of Indian lands have no right to interfere 
with the use of the streams on such lands by the 
Indians or those claiming under them, while the title 
remains in the Indians.®® 

Siafutory provisions for irrigation. By general 
statutes, congre.^s has provided that irrigable land.'* 
which have bc^n allotted to Indians have a right 
to as much water as may be required to inigare 
ihem,®^ and that the secretory of the interior is 
authorized to prescribe rules and regulations to se¬ 
cure a just and equal distribution of the waters 
available for irrigation purposes among the In¬ 
dians resident on any reservation where irrigation 
is necessary.82 Under these statutes water rights 
are sometimes allocated to each parcel of the ir¬ 
rigable land of a reservation in such amount “as 


may be necessary to irrigate*' it;®® but, if the sup¬ 
ply of water is insufficient to furnish that amount, 
then the provision requiring just and equal distribu¬ 
tion becomes applicable.®^ In the light of these 
statutes it has been held that the diversion of some 
of the waters on the reservation by allottees can¬ 
not be enjoined in the absence of a showing that 
the amount diverted was more than was required 
for irrigation of the allotments or that the diver¬ 
sion violated rules of the secretary of the interior 
adopted to insure equal distribution of the wa¬ 
ter.®® 

Appropriation and grant pursuant to statute. 
Congress has power to provide by statute that, for 
proper purposes, rights in a river_an-aarTndiaa-res- 
ervation may, with the consent of the secretary of 
the interior, be acquired by private interests, by ap¬ 
propriation under and pursuant to the laws of the 
state in which the water is situated.®® Under such 
a statute, the rules applicable to the acquisition by 
appropriation of public waters flowing on the pub¬ 
lic domain generally, discussed in the CJ.S. title 
Waters, §§ 167-193, also 67 C.J. p 934 note 42-p 
1052 note 40, are ordinarily applicable.®^ Where 


AppropiiatioxL by the United 
States Is not necessary.—^Anderson 
V. Spear-Morffan Livestock Co., 79 P. 
2d 667, 107 Mont. 18. 

78. U.S.—U. S. V. Alexander, C.C.A. 
Mont., ISl F.2d 859—U. S. v. Walk¬ 
er Kiver Irr. Dist., C,C,A.Mo., 104 
P.2d 334, reversing, D.C., 11 P. 
Supp. 158, dismissing exceptions 
14 P.Supp. 10—U. S. V. Mclntire, 
C.C.A.Mont., 101 F.2d 650, revers¬ 
ing, D.C., Mclntire v. U. S., 22 P. 
Supp. 316—^U. S. V. Parkins, D.C. 
Wyo., 18 P.2d 642. 

Mont.—^Anderson v. Spear-Morgan 
Livestock Co.. 79 P.2d 667, 107 
Mont. 18. 

S.D.—Cook V. Evans, 186 N.W. 262, 
45 S.D. 31, reheard 186 N.W. 671, 
45 S.D. 43. 

Wash.—Avery v. Sewell. 109 P. 1028, 
59 Wash. 332. 

67 C.J. P 976 note 55 [a]. 

77. * Or.—Byers v. Wa-wa-ne, 169 P. 
121, 86 Or. 617. 

78. U.S.—U. S. V. Big Bend Transit 
Co., D.aWash., 42 P.Supp. 469. 

79. U.S.—U. S. V. Mclntire, C.C.A. 
Mont., 101 F.2d 650, reversing, D. 
C., Mclntire v. U. S., 22 P.Supp. 
316. 

The Desert Dand Act, providing 
that vested rights to the use of wa¬ 
ter on public lands acquired by pri¬ 
or appropriation under local laws 
or customs shall be maintained and 
protected, does not apply to claimed 
water rights in land which, with the 
water thereon, has been reserved to 
Indians.—Winters v. U. S., C.C.A. 


Mont, 143 F. 740, affirmed 28 S.Ct. 
207, 207 U.S. 564, 62 L.Bd. 340—U. 
S. V. Mclntire, C.C.A.Mont., 101 F. 
2d 650, reversing, D.C., Mclntire v. 
U. S., 22 P.Supp. 316. 

80. N.T.—^Wadsworth v. Buffalo 
Hydraulic Ass*n, 15 Barb. 83. 

81. U.S.—U. S. V. Mclntire, C.C.A. 
Mont, 101 P.2d 650, reversing, D. 
C, Mclntire v. TJ. S., 22 P.Supp. 
316. 

82. Mont.—^Anderson v. Spear-Mor- 
gan Livestock Co., 79 P.2d 667, 107 
Mont 18. 

Bffact of local IrzigatioiL project 
Adoption by the secretary of the 
interior of plans for irrigation proj¬ 
ects to serve certain lands in the 
reservation under statutory author¬ 
ity was Insufficient to indicate a pur¬ 
pose to exclude all other land from 
participation in essential water and 
thereby destroy the equal interest 
guaranteed by the treaty.—^U. S. v. 
Powers, Mont, 69 S.Ct 344, 306 U.S. 
527, 83 L.Ed. 330, affirming, C.C.A., 
94 F.2d 783, modifying, D.C., 16 P. 
Supp. 155, certiorari granted 69 S. 
Ct 69, 305 U.S. 581, 88 L.Ed. 366. 
Dcoogsitioo. of XneUans’ rights 
The statute Indicates congression¬ 
al recognition of equal rights among 
resident Indians, including holders 
of fee-simple titles, to use part of 
tribal waters essential for cultivar 
tion.—^U. S. V. Powers, supra. 
Inchoate right before distribution 
The right to use water on Indian 
reservation for irrigation before dis¬ 
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tribution thereof by secretary of in¬ 
terior among Indians residing there¬ 
on IS inchoate in sense that precise 
amount or extent of right assigned 
to individual allottee is undeter¬ 
mined, but vested as far as existence 
of allottee's right to use water is 
concerned —^Anderson v. Spea’^Mor- 
gan Livestock Co., 79 P.2d 667, 107 
Mont. 18. 

83. U.S.—^U. S. V. Mclntire, C.C.A. 
Mont., 101 P.2d 650, reversing, D. 
C , Mclntire v. U. S., 22 P.Supp. 
316. 

84, U.S.—^U, S. V Alexander, C.C.A. 
Mont, 181 F.2d 359—^U. S. v. Mc¬ 
lntire, C.CA.Mont.. 101 P.2d 650, 
reversing, DC., Mclntire v. U. S., 
22 F.Supp. 316. 

86- U.S.—U. S. V. Alexander, C.CJL 
Mont, 131 F.2d 359. 

86. CoxLsttuotlon in light of state 
statute 

The statute must be construed in 
the light of ambiguities of the state 
statute governing water appropria¬ 
tion and the decisions of the state 
supreme court thereon.—^U. S. v. Big 
Bend Transit Co., D.C.Wash., 42 P. 
Supp. 459. 

87. Separate api^oation for consent 
The statute and departmental reg¬ 
ulations contemplated only one ap¬ 
plication and one approval by secre¬ 
tary of the interior, and corporation 
seeking to acquire such rights wag 
not required to apply first for con¬ 
sent to appropriate water and then 
to acquire the right to the water.— 
U. S. y. Big Bend Transit Co., supra. 
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a statute provided for the acquisition of water 
rights in a river on an Indian reserv’ation and au¬ 
thorized the secretary of the interior to grant to an 
appropriator of such water the land necessary to uti¬ 
lize the water, the granting of such rights to a cor¬ 
poration by means of approval of applications and 
maps constituted a conveyance of title as effective¬ 
ly as if It had been done by the issuance of a for¬ 
mal patent^S 

Ferry rights. Where by treaty a reserv’ation was 
made of certain rights of ferriage, to be sold and 
the proceeds paid over to the Indian tribe, the In¬ 
dians retained equal rights with other persons to 
a landing at the mouth of a public hightvay.^S 

§ 32. Cutting and Sale of Timber, Hay, or 
Grass 

A grant of land for the absolute and undisturbed use 
and occupation of an Indian tribe carries with it the 
beneficial ownership of the timber standing on the land* 
and, by virtue of statute, such timber may be sold under 
departmental regulations and subject to the approval 
of the secretary of the interior. 

Where land is set apart for the absolute and un¬ 
disturbed use and occupation of Indians and there 
is nothing in the language of the treaty or act to 
warrant a contrary construction, the grant will be 
held to give the Indians the beneficial ownership of 
the timber standing on the land and the proceeds 
of its sale, subject to control by the United States 


for the benefit and protection of the Indians.®® Ac¬ 
cordingly, any wrongful disposition or appropria¬ 
tion of such timber by the United States entitles 
the tribe to recover the value thereof.®^ In the ab¬ 
sence of any provision therefor, Indians are held to 
have no general right to cut timber for sale,®2 al¬ 
though when it is cut for the purpose of improving 
the land, as it properly may be, they may sell it.®^ 
In the absence of fraud on the part of those repre¬ 
senting the department of the interior, its refusal to 
sanction negotiations by the Eastern Band of Cher¬ 
okee Indians for the sale of their standing timber 
is conclusive of the matter.®^ The fact that a rule 
of the commissioner of Indian affairs in relation to 
the cutting of logs on a reservation provides that, 
with certain exceptions, “no white labor shall be 
employed in performing the work” of cutting and 
removing, will not prevent a white man from re¬ 
covering an agreed compensation for hauling logs 
cut bv Indians in accordance with the regulations, 
and sold, under a contract approved by the commis¬ 
sioner of Indian affairs, to the men who contracted 
for such hauling.®^ 

The cutting and sale of timber on the lands of 
Indians have been made the subject of various stat¬ 
utory enactments.®® Formerly, the president was 
given power, from year to year and under such reg¬ 
ulations as he might prescribe, to authorize the In¬ 
dians to sell dead timber, standing or fallen, on 


8a U. S.—U, a V. Big Bend Transit 

Co., supra. 

BzTor In survey 

Where application for water rights 
in navigable river along boundary of 
Spokane Indian Reservation and for 
lands on such reservation for pow¬ 
er purposes, and ensuing correspond¬ 
ence between corporation and gov¬ 
ernment officials, showed that intent 
of the parties as to extent of the 
grant was at all times ascertainable 
by means of an accurate survey, er¬ 
ror In maps approved by the gov¬ 
ernment, resulting from error in 
survey on which they were based, 
did not invalidate the grant of water 
rights.—U. S. V. Big Bend Transit 
Co., supra. 

Bffeot of expiration, of bond 

Where bond given by one seeking 
to acquire such water rights and 
lands for power purposes was con¬ 
ditioned that the power project 
Should be completed within five 
years, failure to complete the project 
within five years merely resulted in 
liability on the bond and did not af¬ 
fect the grant of such water rights. 

U. S. V. Big Bead Transit Go., su¬ 
pra. 

mSe aoqniM 

Under Such a statute a grant gives 


applicant a limited fee on an im¬ 
plied condition of reverter In event 
of failure to use or retain the land 
for the purpose indicated.—^U. S. v. 
Big Bend Transit Co., supra. 
Collateral attack 

In proceeding by United States 
ag^nst corporation to condemn dam 
site in Indian reservation, collateral 
attack on defendant’s title to dam 
site and water rights, acquired from 
the United States, under statute, 
was not permissible.—U. S. v. Big 
Bend Transit Co., supra. 

89. Kan.—Walker v. Armstrong, 2 
KazL 198. 

90. U.S.—^U, S. V. Algoma Lumber 
Co., 69 S.Ct. 267, 306 U.S. 416, 83 
L.Eid. 260, reversing Algoma Lum¬ 
ber Co. v. U. S., 86 CLCL 226, cei^ 
tiorari granted U. S. v. Algoma 
Lumber Co., 69 S.Ct. 88, 806 U.^. 
583, 83 L.Bd. 368——U. S. v, Forrest 
Lumber Co., 59 S.Ct. 267, 305 U.S. 
416, 83 L.Bd. 260, reversing Forest 
Lumber Co. v. U. S., 86 CtCl. 188, 
certiorari granted U. S. v. Forest 
Lumber Co., 59 S.Ct. 88. 806 U.S. 
683, 83 L.Bd. 368—U. S. v. T.i^ivinn 
Lumber Co., 59 S.Ct. 267, 305 U.S. 
416, 83 LBd. 260, reversing Lamm 
Lumber Co. v. U, S., 86 CtCl. 171, 
certiorari granted U. S. v. Lamm; 
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Lumber Co., 69 S.Ct. 88, 306 U.S. 
583, 83 L.Bd. 368—^U. S. v. Sho¬ 
shone Tribe of Indians of Wind 
River Reservation in Wyoming. 58 
S.Ct 794, 304 U.S. Ill, 82 L.Ed. 
1213, affirming Shoshone Tnbe of 
Indians of Wind River Reserva¬ 
tion in Wyoming v. U. S., 86 Ct.Cl. 
831, certiorari granted U. S. v. 
Shoshone Tribe of Indians of Wind 
River Reservation in Wyoming. 68 
S.Ct 609, 308 U.S. 629, 82 L.Bd. 
1090. 

91. U.S.—Chippewa Indians of Min¬ 
nesota V. U. S., 69 S.Ct 813, 306 
U.S. 479, 83 L.Bd. 300, affirming 
87 Ct.Cl. L 

92. U.S.—U. S. V. Cook, Wls., 19 
Wall. 691, 22 L.B<L 210. 

31 O.J. p 503 note 96. 

93. U.S.—U. S. V. Cook, supra— 
Thayer v. U. S., 20 CtCl. 137. 

94. U.S.—U. S. V. Boyd. N.C., 83 P. 
547. 27 C.CJ^ 592. 

9B. Minn.—Citizens’ State Bank v. 
Bonnes, 86 N.W, 718, 83 Minn. 1. 

96- Me.—^Marks v. BEapgood. 24 Me. 
407. 

81 C.J. p 503 note 8. 

Criminal liability for cutting timber 
see Infra § 76. 
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their reservations.^'^ More recently congress has 
authorized the sale of timber standing on reserva¬ 
tions, under departmental regulations and subject to 
the approval of the secretary of the interior.^^ 
Contracts entered into on behalf of the tribe pur¬ 
suant to such authority do not create any implied 
obligation by the United States to the purchasers of 
the timber.®^ 

General rules are applicable to the construction 
and operation of contracts for the sale of timber on 
Indian reservations.^ On a breach of such a con¬ 
tract by the purchaser, the United States may re¬ 


§ 32 

scind or sue for damages.^ The amount of dam¬ 
ages should be such as to put the vendor as nearly 
as possible in as good a position as he would have 
been in had the purchaser performed the contract.^ 
Damages may be determined in accordance vdth 
a departmental regulation, made part of the con¬ 
tract, to the effect that failure of the buyer to com¬ 
plete the contract should render him liable for the 
depreciation in value of the remaining timber on 
an estimate of value and quantity to be made under 
the direction of the officer approving the contract.'* 

Actions for unlawful cutting of timber, Where 


97. U.S.—^U. S. V. Alg'oma Lumber 
Co., 59 S.Ct. 267. 305 U.S. 416. 83 
L.Ed. 260, reversing Algoma Lum¬ 
ber Co. V. U. S.. 86 CtCl. 226. cer¬ 
tiorari granted U. S. v. Algoma 
Lumber Co.. 59 S.Ct. 88. 305 U.S. 
683, 83 L.Ed. 368—^U. S. v Forrest 
Lumber Co., 59 S.Ct. 267, 305 U.S. 
415, 83 L.Ed. 260, reversing Forest 
Lumber Co. v. U. S.,-86 CtCl. 188, 
certiorari granted U. S. v. Forest 
Lumber Co., 59 S.Ct. 88, 305 U.S. 
683, 83 L.Ed. 368—^U, S. v. Lamm 
Lumber Co., 59 S.Ct. 267, 305 U.S. 
415, 83 L.Ed. 260, reversing Lamm 
Lumber Co. v. U. S.. 86 CtCl. 171, 
certiorari granted U. S. v. Lamm 
Lumber Co., 69 S.Ct 88, 306 U.S. 
683, 83 L.Ed. 368. 

31 C.J. p 603 note 9. 

9& U.S.—^U. S. V. Algoma Lumber 
Co., supra—^U. S. v. Eastman, C.C. 
A,Wash., 118 P.2d 421, reversing, 
D.C., Eastman v. U. S., 28 F.Supp. 
807 and 31 F.Supp. 764, certiorari 
denied 62 S.Ct 68, 314 U.S. 635, 
86 L.Ed. 610—Polley's Lumber Co. 
V. U. S., C.C.A.Mont., 116 F.2d 761 
—U. S. V. Harris, C.C.A.Wash., 100 
F.2d 268, rehearing demed 103 F.2d 
1020. 

99. U.S.—^U. S. V. Algoma Lumber 
Co., 69 S.Ct 267, 306 U.S. 416, 83 
L.Ed. 260, reversing Algoma Lum¬ 
ber Co. V. U. S., 86 Ct.Cl. 226, cer¬ 
tiorari granted U. S. v. Algoma 
Lumber Co., 69^ S.Ct 88, 306 U.S. 
683, 83 L.Bd. 368—-U. S. v. For¬ 
rest Lumber Co., 59 S.Ct 267, 305 

U. S. 415, 83 L.Ed. 260, reversing 
Forest Lumber Co. v. U. S., 86 Ct. 
Cl. 188, certiorari granted U. S. v. 
Forest Lumber Co., 69 S.Ct 88, 
306 U.S. 683, 83 L.Ed. 368—U. S. 

V. Lamm Lumber Co., 69 S.Ct 267, 
305 U.S. 416, 83 L.Ed. 260, revers¬ 
ing Lamm Lumber Co. v. U. S., 
86 CtCL 171, certiorari granted 
U. S. V. Lamm Lumbar Co., 69 S. 
Ct 88, 306 U.S. 683, 83 L.Ed. 368. 

1. U.S.—U. S. V. Harris, C.C.A. 
Wash., 100 F.2d 268, rehearing de¬ 
nied 103 P.2d 1020—U. S. V. Des¬ 
chutes Pine Timber Co., D.C. 
Wash., 35 F.Supp. 72—^Forest 
Lumber Co. v. U. S., 86 CtCl. 188, 


certiorari granted U. S. v. Forest 
Lumber Co., 69 S.Ct. 88, 805 U.S. 
683, 83 LEd. 368, reversed on oth¬ 
er grrounds U. S. v. Forrest Lum¬ 
ber Co., 59 S.Ct 267. 306 U.S. 415, 
83 L.Ed. 260—^Algoma Lumber Co. 
v. U. S., 86 CtCl. 226, certiorari 
granted U. S. v. Algoma Lumber 
Co, 69 set 88, 305 U.S. 583, 83 
L.Ed. 368, reversed on other 
grounds 59 S.Ct 267, 305 U.S. 416. 
83 L.Ed. 260—^Lamm Lumber Co. 
v. U. S., 86 CtCl. 171, certiorari 
granted U. S. v. Lamm Lumber 
Co., 59 S.Ct 88, 305 U.S. 583, 83 
L.Ed. 368, reversed on other 
grounds 59 S.Ct 267, 305 U.S. 416. 
83 L.Bd. 260. 

SniBclenoy of oonsldexatloii 
A contract for sale of merchanta¬ 
ble dead timber and live timber of 
estimated quantity designated for 
cutting on described area of Indian 
reservation requiring buyer to re¬ 
move prescribed quantity annually 
was not unenforceable for want of 
consideration because of exceptions 
in body of contract and power to re¬ 
serve under selective logging provi¬ 
sion of timber sale regulations, since 
estimate of quantity was to be re¬ 
garded as estimate of amount Unit¬ 
ed States undertook to designate for 
cutting, and obligation on part of 
United States commensurate with 
burden undertaken by buyer was to 
be implied.—^U. S. v. Harris, C.C.A. 
Wash., 100 F.2d 268, rehearing de¬ 
nied 103 F.2d 1020. 

a. U.S.—^U. S, V. Harris, supra, 
notice of "cancellation” 

Where purchaser of timber de¬ 
clined to remedy existing default un¬ 
der contract or to perform further 
and was notified that the contract 
had been ^'cancelled,** the United 
States was entitled to rescind or 
sue for damages for anticipatory 
breach, the use of the word “can¬ 
celled’* in letter terminating contract 
not being indicative of intent to re¬ 
scind or to waive right to damages. 
—^U. S. V. Harris, supra. 

AntiLdpatory breach 
The refusal of the buyer to fur¬ 
ther perform contract for purchase 
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of merchantable dead timber and 
live timber of es tim ated qu antity 
designated' for cutting on described' 
area of Indian reservation amounted 
to renunciation of entire contract ob¬ 
ligation which government was en¬ 
titled to treat as anticipatory breach 
giving rise to right of action for 
damages.—^U. S. v. Harris, supra. 
Time of breach 

A timber company's breach of con¬ 
tract to purchase timber on Indian 
reservation logging unit from United 
States occurred not later than date 
on which contract was canceled by 
government after repeated defaults 
of purchaser, and government’s 
measurement of damages as of that 
date was authorized and not preju¬ 
dicial to purchaser or surety on its 
bond, full penalty of which was less 
than damages computed as of such 
date.—^U.'S. v. Deschutes Pine Tim¬ 
ber Co., D.C.Wash., 35 F.Supp. 72. 

3. U.S.—^U. S. V. Harris, C.C.A- 
Wash., 100 F.2d 268, rehearing 
denied 103 F.2d 1020. 

4, U.S.—U. S. V. Harris, supra. 
Fuzpose of provisioiL 

The purpose of Incorporating such 
a provision in the contract is to 
make the mode outlined for the as¬ 
sessment of damages the exclusive 
mode, to avoid a battle of experts, 
and to eliminate the difficulties at¬ 
tendant on the computation of dam¬ 
ages in judicial proceedings.—^Pol¬ 
icy’s Lumber Co. v. U. S., C.C.A. 
Mont., 116 F.2d 761. 

Validity of pzovisioxL under state law 
U.S.—^Polley’s Lumber Co. v. U. S., 
supra. 

"Depreciation” has been held prop¬ 
erly interpreted as comprehending 
the decline in market value rather 
than the mere physical deterioration 
of the timber.^—^U. S. v. Harris, C.C. 
AMont, 100,F.2d 268, rehearing de¬ 
nied 103 F.2d 1020. 

Vnder whose direction estimate 
made 

(1) Such a provision does not re¬ 
quire a personal estimate by the 
officer approving the contiact with¬ 
out his assistants’ and subordinates* 
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the fee is in the United States government, it may 
maintain an action for unlawfully cutting and car¬ 
rying away timber from lands occupied by Indians.® 

Cutting hay or grass. The cutting or removal 
of hay or grass on or from Indian lands has at 
various times been made the subject of statutory 
regulation.® 

§ 33. Right of Way over Lands 

Pursuant to congressional statutes, rights of way 
through Indian lands for various public purposes may be 
acquired on compliance with applicable requirements of 
the secretary of the interior. 

Where a tribe holds land which it may not sell 
under the laws of the state, a prescriptive right of 
way across such land cannot be acquired through 
an individual member of the tribe, since a prescrip¬ 
tion implies a grant and cannot exist where there 
is no power to grant.^ 

Highways, Under a statute so providing, the 
secretary of the interior is authorized to grant per¬ 
mission, on compliance with such requirements as 
he may deem necessary, to the proper state or lo¬ 
cal authorities for the opening and establishment of 
public highways, in accordance with the laws of the 
state or territory in which the lands are situated, 
through any Indian reservation or through any re¬ 
stricted allotted lands of an individual Indian.^ 


The authority so granted is limited by the terms of 
the statute which is to be interpreted and construed 
uninfluenced by any state notions of its meaning 
or purpose. Thus the extent to which the statute 
makes state or local laws applicable has been held 
to be a federal question.^ Still, in the absence of 
any governing administrative ruling, statute, or 
dominating consideration of congressional policy tG 
the contrary, the scope of the use to w^hich a high¬ 
way so opened and established may be put is to be 
determined by the state law,iO and the granting of 
a permit to establish a highway in accordance with 
the state laws cannot be construed as restricting the 
use to which such highway may be subjected pro¬ 
vided such use is in accordance with the state law.^l 
So, while the statute contemplates conveyance of 
the land for highway purposes to a public body, and 
not to a private interest, where a state has been 
given permission to establish such a highway, it 
may, pursuant to its own laws, grant an electric 
company permission to occupy a portion of the 
highway with a rural electric service line.^^ How¬ 
ever, if the land granted under this statute is not 
used by the state for highway purposes, title reverts 
to the United States,^^ and the beneficial ownership 
to the tribe or nation,^^ notwithstanding the state 
has paid a substantial sum of money to the United 
States for the use of the land.^® Under the au- 


aid, but only fair and reasonable 
estimate by, or under direction of, 
proper officer.—TO. S. v. Deschutes 
Pine Timber Co., D.C.Wash., 35 F, 
Supp. 72. 

(2> Thus, a claim for damages for 
buyer’s breach of contract could not 
be defeated on ground that estimate 
was not made under direction of of¬ 
ficer approving contract where con¬ 
tract was approved by acting secre¬ 
tary of interior and damages were 
estimated under direction of first 
assistant secretary of interior, since 
regulation did not refer to individu¬ 
al but to officer.— XS, S. v. Harris, C. 
C.A.Wash., 100 F.2d 268, rehearing 
denied 103 F.2d 1020. 

CoxLClusiveiiess 

(1) The estimate made under the 
direction of the proper officer is 
pnma facie correct and must be ac¬ 
cepted in the absence of a showing 
of fraud or bad faith.—^U. S. v. Har¬ 
ris, supra. 

(2> Estimates or methods of com¬ 
puting damages in various cases 
have been held not unreasonable 
and hence binding on the purchaser. 
—^Pulley’s Lumber Co. v. U. S., C.C. 
A.Mont, 115 F.2d 751—U. S. v. Har¬ 
ris, CC.A.Wa8h., 100 P.2d 268, re¬ 
hearing denied 103 F.2d 1020— TJ, S. 
V. Deschutes Pine Timber Co., D.C. 
Was^, 85 F.Su|^ 72. 


5. U.S,—U. S. V. Cook, Wis., 19 
WalL 591, 22 L.Ed. 210. 

31 C.J. p 506 note 5. 

6L Me.—^Boies v. Blake, 13 Me. 381. 
31 C.J. p 504 note 13. 

7. Conn,—^Woodworth v. Raymond, 
61 Conn. 70. 

& U.S.—^U. S. V. Oklahoma Gas & 
Blecfric Co., Okl.. 63 S.Ct. 534, 318 
U.S. 206, 87 L.Ed. 716, affirming, 
C.C.A., 127 F.2d 349, affirming, D. 
C., 37 F.Supp. 347, certiorari grant¬ 
ed 63 S.Ct. 40, 317 U.S. 608, 87 L. 
Ed. 493. 

9. U.S.—^U. S. V, Oklahoma Gas & 
Electric Co., C.C.A.Okl., 127 P.2d 
349, affirming, D.C., 37 F.Supp. 347, 
certiorari granted 63 S.Ct 40, 317 
U.S. 608, 87 L.Ed. 493, and af¬ 
firmed 63 S.Ct 534, 318 U.S. 206, 
87 L.Bd. 716. 

10. U.S.—^U. S. V. Oklahoma Gas & 
Electric Co., Okl., 63 S.Ct 634, 318 
U.S. 206, 87 L.Ed. 716, affirming, 
C.C.A., 127 P.2d 349, affirming, D. 
C., 37 F.Supp. 347, certiorari grant¬ 
ed 63 S.Ct 40, 317 U.S. 608, 87 L. 
Ed. 493. 

Fact that grant gives state mere 
easement and not a fee does not af¬ 
fect the scope of the use to which 
the highway may be subjected.— 
U. S. Y. Oklahoma Gas & Electric 
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Co., D.C.Okl., 87 F.Supp. 347, af¬ 
firmed, C.C.A., 127 F.2d 349, certio¬ 
rari granted 63 S,Ct 40, 317 U.S, 
608, 87 L.Bd. 493, affirmed 63 S.Ct 
534, 318 U.S. 206, 87 L.Ed. 534. 

11. U.S.—^U. S. V. Oklahoma Gas & 
Electric Co., C.C.A.Okl., 127 P.2d 
349, affirming, D.C., 37 F.Supp. 847, 
certiorari granted 63 S.Ct 40, 317 
U.S. 608, 87 L.Ed. 493, and affirmed 
63 S.Ct 634, 318 U.S. 206, 87 L.Bd. 
716. 

12 . U.S.—^U. S. V. Oklahoma Gas & 

Electric Co., Okl., 63 S.Ct 584, 318 
U.S. 206, 87 L.Ed. 716, affirming, 
C.C.A., 127 F.2d 349, affirming, D. 
C., 87 F.Supp. 347, certiorari 

granted 63 S.Ct 40, 817 U.S. 608, 
87 L.Ed. 493. 

13. U.S.—^U. S. V. Oklahoma Gas & 
Electric Co., D.C.Okl.. 37 F.Supp. 
347, afflrmei C.C.A., 127 F.2d 349, 
certiorari granted 63 S.Ct 40, 817 
U.S. 608, 87 L.Ed. 493, affirmed 63 
S.Ct 534, 318 U.S. 206, 87 L.Bd. 
716. 

14. U.S.—Ex parte Eonaha, D.C. 
Wis., 43 F.Supp. 747, 

16. U.S.—^U. S. V. Oklahoma Gas & 
Electric Co., D.C.Okl., 87 F.Supp. 
347, affirmed, C.C.A., 127 F.2d 349, 
certiorari granted 68 S.Ct 40, 817 
U.S. 608, 87 L.Ed, 493, affirmed 63 
S.Ct 534, 318 U.S. 206, 87 L.Ed. 
716. 
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thority granted by this statute, a state may acquire 
a permit to construct a highway across an Indian 
reservation, even though it could not condemn the 
land in question under a statute permitting con¬ 
demnation by a state for public purposes in certain 
cases.^® 

In addition to the general statute discussed above, 
congress has enacted certain statutes relating to the 
establishment of highways through particular res¬ 
ervations, and providing that such highways may be 
laid out by the proper state authorities in accord¬ 
ance with the applicable state laws and with the 
approval of the superintendent of the restricted In¬ 
dian lands; and compliance with the provisions of 
such statutes is sufficient to authorize the taking of 
Indian lands for highway purposes.^^ Under such 
a statute the consent of the secretary of the interior 
has been held unnecessary, the approval of the su¬ 
perintendent being sufficient.^® 

Rules of the department of the interior as to the 
opening of public highways over Indian lands, 
adopted pursuant to statutory authority, have the 
force of law.l® 

Telephone cmd telegraph lines. It is within the 
federal power to authorize telegraph and telephone 
lines to be constructed across Indian lands.®® Under 
a statute so providing the secretary of the interior 
may grant a right of way, in the nature of an 
easement, for the construction, operation, and main¬ 
tenance of telephone and telegraph lines through 

le. U.S.— u. s. v. 

& Electric Co., C.C,A.Okl., 127 P. 

2d S49, affirming, D.C., 37 P.Supp. 

347, certiorari granted 63 S.Ct. 40, 

317 U.S. 608, 87 L.Bd. 498, and af¬ 
firmed 63 S.Ct 534, 318 U.S. 206. 

87 Ii.Bd. 716. 

17. Neb.—Bordy v. State, 7 N.W.2d 
632, 142 Neb. 714. 

How xoad ‘‘establislLed” 

To establish road across Indian 
lands after securing agency superin¬ 
tendent’s consent, county or state 
authorities must proceed under state 
statutes as to opening and laying 
out road, unless road has been es¬ 
tablished by user.—^Peasley v. Tros- 
per, 64 P.2d 109, 103 Mont 401. 
la Osage reservation 
By virtue of the Osage Allotting 
Act, territorial statutes, and provi¬ 
sions of the Oklahoma constitution, 
all section lines in the Osage Indian 
reservation were constituted high¬ 
ways.—Mills V. Glasscock, 110 P. 

377, 26 Okl. 123. 

18. Mont.—^Peasley v. Trosper, 64 P. 

2d 109. 3,03 Mont 401. 

19. Mont—^Peasley v. Trosper, su¬ 
pra. 

42 0.J.a-45 


Indian lands, on compliance with certain conditions 
and the payment of proper compensation.®^ The 
provision of such a statute that no lines shall be 
constructed across Indian lands until authority is 
obtained from the secretary does not render it un¬ 
constitutional, as impairing vested rights as to a 
company, previously granted by an Indian nation 
the exclusive privilege of erecting telephone lines 
therein, respecting territory not occupied by it and 
on which it has expended no money.®® Permits 
granted by the secretary of the interior to construct 
and maintain an electric power transmission line 
and a telephone line used only in connection with 
the power line, across an Indian reservation, were 
not terminated by the issue of patents, not con¬ 
taining a reservation of prior permits, to persons 
who had made homestead filings on the land.®® 

Railroads, Where a treaty guaranteed an Indian 
nation "quiet possession” of their country, and pro¬ 
vided that the nation should grant a right of way 
through their lands to any company authorized by 
congress to construct a railroad, the guarantee of 
quiet possession referred to hostilities by other 
tribes and not to encroachment by railroads not 
doing an3^hing against the will of the Indian na¬ 
tion, since the Indians could not possibly have "qui¬ 
et possession” of the lands used in the operation of 
railways.®^ Under a statute enacted to effectuate 
such a treaty provision, the railway company may 
be required to make certain payments to the Indian 
nation for the land used.®® Congress may, as a con- 

in incorporated town in Indian Ter¬ 
ritory prior to approval of town plat 
Inured to telephone company as of 
effective date of statute when com¬ 
pany paid compensation thereunder, 
even though the grant by the secre¬ 
tary was not made until after the 
approval of the town plats.—City of 
Tulsa V. Southwestern Bell Tele¬ 
phone Co., C.C.A.Okl., 75 F.2d 343, 
affirming, D.C., 5 P.Supp. 822, and 
certiorari denied 55 S.Ct. 656, 295 U. 
S. 744. 79 Ii.Bd. 1690. 

88 . Ind.T.—Muskogee Nat Tel. Co. 
V. Hall, 64 S.W. 600, 4 Ind.T. 18. 

83. U.S.—Swendig v. Washington 
Water Power Co., Idaho, 44 S.Ct. 
496, 265 U.S. 322, 68 L.Ed. 1036, 
affirming, aC.A.. 281 F. 900. 

84. U.S.—Creek Nation v. U. S., 
97 Ct.Cl. 591, certiorari granted 
68 S,Ct 71. 817 U.S. 614, 87 L.Bd. 
499. affirmed 63 S.Ct. 784, 318 U. 
S. 629.‘ 87 LBd. 1046, rehearing 
denied 63 S.Ct 1154, 319 U.S. 780, 
87 L.Bd. 1725. 

85. Remedies 

The - statute affords a complete 
remedy for nonpajnnent by an action 
against the company, and, there be- 


Oklahoma Gas 


80. U.S.—Swendig v. Washington 
Water Power Co., Idaho, 44 S.Ct. 
496, 265 U.S. 322, 68 L.Bd. 1036, 
affirming, C.C.A., 281 P. 900. 

62 C.J. p 32 note 28. 

81. Suspensioii. of regnlatioiiB 

The secretary of interior has pow¬ 
er to suspend his regulations for 
construction and maintenance of 
lines.—City of Tulsa v. Southwestern 
Bell Telephone Co., I>.C.Okl., 5 P. 
Supp, 822, affirmed, C.C.A., 75 F.2d 
343, certiorari denied 55 S.Ct. 656, 295 
U.S. 744, 79 L.Ed. 1690. 

Power of mimioipallties In Indian 
territory 

The original act providing for in¬ 
corporation of cities and towns in 
Indian Territory did not grant pow¬ 
er to cities and towns to contract 
for construction and operation of tel¬ 
ephone system, such right being re¬ 
served to Indian nation.—City of 
Tulsa V. Southwestern Bell Tele¬ 
phone Co., supra. 

Unes oonstmcted before approval 
of town plats 

The statute is applicable to lines 
constructed prior to filing of town 
plats, and hence title to right of 
way for telephone Imes constructed 
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dition o£ its gp'ant of a right of way through an 
Indian reservation, impose on a railroad company 
the full burden of losses to tribal Indians and their 
property occasioned by the operation of trains with¬ 
in the borders of the reservation, and may require 
the execution of a bond conditioned on due payment 
of any damages so caused,^® 

Irrigation and power companies. Under appro¬ 
priate federal statutes, irrigation and ditch compa- 
nies^*^ and power companies^S may acquire a right 
of way through Indian reservations for proper pur¬ 
poses, 

§ 34. Sale, Lease, or Mortgage of Tribal 
Lands 

a. In general 

b. Leases 


a. In General 

No conveyance of land by an Indian tribe or nation 
is valid unless made by treaty or convention entered into 
pursuant to the United States Constitution. Congress 
may authorize the purchase of unallotted tribal lands. 

In the United States, Indian title to land being 
merely a right of occupancy, the fee thereto being in 
the United States or in the state in which the land 
is situated, if one of the original thirteen states, as 
discussed supra § 28, an Indian tribe or nation or 
a member thereof has no power of alienation of 
Indian lands, except to the United States or the 
state in which the lands are situated, or with the 
consent of the United States or such state.2^ Un¬ 
der an act of congress, Rev.St. § 2116, 25 U.S.C.A. 
§ 177, no purchase, grant, lease, or other convey¬ 
ance of land, or of any title or claim thereto from 
any Indian nation or tribe of Indians, is of any va¬ 
lidity in law or in equity, unless made by treaty or 
convention entered into pursuant to the constitu¬ 
tion.^® Where a statute makes all contracts for the 


Ingr no obligation on the part of the 
United States to make or collect 
such payments, an action against 
the United States will not lie.— 
Creek Nation v. U. S., supra. 
aSL XdLahillty apart from negligeiioe 
A statute requiring execution of a 
bond by a railroad conditioned on 
due payment of any damages which 
might accrue by reason of the kill¬ 
ing or maiming of Indians on reser¬ 
vations through which railroad ran, 
or their livestock, in construction 
or o|>€ratlon of the railway, or by 
reason of fires originating thereby, 
contemplated security for payment | 
of damages independent of negli-1 
gence, and contemplated Insuring the 
Indians against loss, though occa¬ 
sioned by inevitable accident.—^U. S. 
V. Oregon Short Line R. Co., C.C.A 
Idaho, 113 F.2d 212, certiorari denied 
Oregon Short Liine R. Co. v. U. S., €1 
S.Ct. 47. 811 U.S. 879, 85 L.Ed. 437. 

27. U.S.—^U. S. V. Portneuf-llarsh 
Valley Irr. Co.. Idaho, 213 F. 601, 
130 C.C.A 181, amrming, B.C., 
205 F. 416—^U. S. V. Conrad Inv. 
Co., C.C.Mont., 156 F. 123, affirmed 
161 P. 829, 88 CC,A 647. 

Water rights on Indian lands see su¬ 
pra § 31. 

28. Brror in survey 

In action against corporation to 
condemn dam site in Spokane In¬ 
dian Reservation, acquired under 
statute authorizing acquisition of 
water rights and lands for power 
purposes,, evidence held not to show 
that errors in survey, on which de¬ 
fendant's application was based, had 
so substantial an effect as to Invali¬ 
date the grant to defendant.—^U. S. 
V. Big Bend Transit 'Co., 'B.CWash., 
42 F.Supp. 4f59. 


29. U.S.—U. S. V. Charles, D.C.N.T., 
23 F.Supp. 346. 

Okl.—^Presbytery of Muskogee in 
Presbyterian Church in U. S. v. 
Whitaker. 223 P. 837, 101 Okl. 125. 
31 C.X p 504 note 22. 

Sale or conveyance of land held by 
individual Indians see infra §§ 
53-d3. 

Seneca Katlou in Hew York 

Despite the provision in the Unit¬ 
ed States Constitution prohibiting 
states from making treaties, the 
state of New York had the power 
and right to make treaties with the 
Indian tribes within the state for 
the purchase of their lands, to which 
it held the preemptive right; and 
where such preemptive right had 
been granted to Massachusetts, 
which in turn granted it to individ¬ 
uals, a purchase of the land by such 
individuals, under the authority of 
the state of New York, and in pur¬ 
suance of its compact with Massa¬ 
chusetts, and with the approval of; 
a commissioner of the United States, 
was valid, there being no need for 
a treaty with the tribe to be en- 
■ tered into or ratified by the United 
States.—Seneca Nation v. Christy, 27 
N.B. 276, 126 N.Y. 122. 

I Under colonial laws 

Under Duke of York L. March 1, 
1665, 1 Colonial D. p 40, Indian deeds 
in New York colony were insuffi¬ 
cient, unless made by leave of, and 
with a grant from, the governor 
and acknowledgment of payment.— 
Town of Oyster Bay v. Stehli, 154 N. 
Y.S. 849. 169 App.Dlv. 257, affirmed 
116 N.B. 1079, 221 N.Y. 516. 

3a U.S.—Johnson v. McIntosh, IlL, 
8 Wheat 543, 5 DSd. 681. 

31 C.J. p 505 note 23. 
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Purpose of act 

The Indian Intercourse Act of 
March 30, 1802, Is a regulatory act 
designed to prevent fraud.—^U. S. v. 
Franklin County, D.C.N.Y., 60 F. 
Supp. 152. 

Conveyauea to state 

The Indian Intercourse Act of 
March 30, 1802, requiring lease or 
conveyance of land from any Indian 
or tribe of Indians to be made imder 
supervision of United States, did not 
apply to conveyance of lands by 
the St Regis Tribe of Indians, to 
state of New York, and hence con¬ 
veyance was valid notwithstanding 
United States commissioner was not 
present at time of its execution.— 
U. S. V. Franklin County, supra, 
nraturo of lUdian. title iutmatezlal 

The statute providing that no con- - 
veyance of lands from any Indian 
nation or tribe shall be valid unless 
it is made by treaty or convention 
entered into pursuant to the consti¬ 
tution is comprehensive, and its op¬ 
eration does not as a rule depend 
on nature or extent of title to land 
which tribe or nation may hold, 
and whether such title be a fee 
simple or a right of occupancy is 
Immaterial.—^U. S. v. National Gyp¬ 
sum Co., D.C.N.Y.; 49 F.Supp. 206, re¬ 
versed on other grounds, C.O.A., 141 
F.2d 859. 

Tonawauda tzibe of ZTew York 

Because of the peculiar status of 
the Tonawanda Indians of New 
York, whose lands were conveyed by 
the secretary of the interior to the 
comptroller of New York- state in 
trust for the Indians, the statute 
referred to in the text has been 
held, at least to a large extent, to 
be inapplicable to conveyances of 
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purchase or sale or occupation of land, made with 
any of the Indian tribes, without the previous con¬ 
sent of the state, absolutely void, a tribe cannot 
maintain an action for use and occupation against a 
white man, who has occupied its land under a parol 
agreement, as a tenant from year to year, at an 
annual rent.^^ Congress has power to authorize 
the purchase of unallotted Indian lands without the 
ratification or approval of the nation or tribe in- 
volved .^2 Where governmental approval is given, 
the conveyance must comply with any conditions 
laid down in the act of approval.33 Where a deed 
executed at a treaty by which an Indian tribe con¬ 
veyed its lands recited payment, it is presumed that 
full payment has been made.34 Sales of Indian 
lands to settlers are considered infra § 36. 

Conveyance io noncitizen. In what was former¬ 
ly the Indian Territory, an Indian could not convey 
title to lands of an Indian nation to a noncitizen of 
such nation, nor could such noncitizen take title 
from an Indian, ^nd in some jurisdictions the ac¬ 
quisition of Indian lands by white persons, except 
in the manner prescribed by the legislature, is pro¬ 
hibited by statute.^® 

Sale by government. Where the ofiicers of the 
government, authorized by statute to sell the ex¬ 
cess lands in an Indian reservation, have been un¬ 
able to sell all of them, a private sale of such lands 
subsequently authorized by statute is subject to the 
same terms and conditions as were imposed on pub¬ 
lic sales thereof.^ An action will not lie to es¬ 
tablish a resulting trust in unallotted lands of an 


§ 34 

Indian nation, sold at public sale, prior to the full 
pa3rment of the purchase price and the issuance and 
delivery of a patent thereforand where, before 
full payment of the purchase price and the issuance 
of a patent, the purchaser conveys to another by 
quitclaim deed, the subsequent issuance and record¬ 
ing of a patent to the purchaser gives neither legal 
nor equitable title to those claiming under the quit¬ 
claim deed which was later recorded.®^ A convey¬ 
ance by the United States of land which is owned 
beneficially, or for the purpose of exercising guard¬ 
ianship over Indians, is to be construed, in the ab¬ 
sence of a contrary indication of intention, accord¬ 
ing to the laws of the state where the land lies.^O 
Authority granted to the secretary of the interior 
to make rules and regulations relating to the sale 
of unallotted land by the government does not au¬ 
thorize him to provide grounds of forfeiture in ad¬ 
dition to those provided by statute.^! 

Right of preemption. As the essence of pre¬ 
emption is the privilege of purchasing, a state 
which acquires the preemption in lands occupied by 
Indians in another state has the first right to pur¬ 
chase when the lands are put up for sale or to ex¬ 
tinguish the Indian title. Such right of preemp¬ 
tion, however, does not pass by mere conveyance 
of the lands described.^^ 

b. Leases 

An Indian tribe or nation may be authorized by stat¬ 
ute to make leases of certain of Its lands. 

An Indian tribe or nation may be authorized by 
statute to make leases of certain of its lands 


lands of such tribe when authorized 
by state law.—tJ. S. v. National Gyp¬ 
sum Co., C.C.A.N.T., 141 F.2d 859, 
reverslngr, D.C., 49 F.Supp. 206. 

Ibands of the Pueblo Xndiaiis are 
subject to the restrictions of the 
statute.—^Pueblo of Santa Rosa v. 
Fall, 47 act. 361, 273 U.S. 316, 71 
L.Fd. 658, reversiniT 12 F.2d 332, 56 
App.D.C. 269, certiorari granted 47 
act 106, 273 U.S. 678, 71 L..Bd. 836 
—^U. S. V. Candelaria, N.M., 46 S. 
Ct 561, 271 U.S. 432, 70 L.Bd. 1023. 

Ibaiid granted by state 

Land held in trust by United 
States for Eastern Band of Chero¬ 
kee Indians under guardianship of 
federal government could not be tak¬ 
en by contract adverse possession, 
or otherwise without the consent of 
the United States, notwithstanding 
title to the land was originally ob¬ 
tained by grant from the state of 
North Carolina, or that the Indians 
were citizens of North Carolina and 
subject tO' North Carolina laws, or 
that theP band was Incorporated un¬ 
der a state cZiarter and attempted 


to take action thereunder.—^U. S. v. 

7,405.3 Acres of Land in Macon, Clay 

and Swain Counties, C.C.A.N.C., 97 P. 

2d 417. 

31. N.Y.—St. Regis Indians v. 

Drum, 19 Johns. 127. 

32. U.S.—Work v. U. S. ex rel. Mc- 
Alester-Edwards Coal Co., 43 S.Ct. 
580, 262 U.S. 200, 67 L.Ed. 949, af¬ 
firming U. S. ex rel. McAlester-Ed- 
wards Coal Co. v. Pall, 277 F. 673, 
51 App.D.C. 171. 

Okl.—Smith v. Williams, 269 P. 1067, 
132 Okl. 141. 

33. Appraisal 

U.S.—Work V. U. S. ex rel. McAles- 
ter-Edwards Coal Co., 43 S.Ct. 580, 
262 U.S. 200, 67 L.Ed. 949, affirm¬ 
ing U. S. ex reL McAlester-Ed- 
wards Coal Co. v. Pall, 277 F. 573, 
51 App-D.C. 171. 

34b N.Y.—Seneca Nation v. Christie, 
27 N.B. 275, 126 N.Y. 122. 

36. Ind.T.—^Blocker v. McLendon, 98 
S.W. 166, 6 IndLT, 481. r 

31 C.J. p 505 notes 30, 31. 

^ U.S.—u. S. V. Boylan, D.C.N.Y., 
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256 F. 468, affirmed, C.CA.., 265 F. 
165, error dismissed 42 3.Ct 113, 

257 U.S. 614, 66 L.Bd. 397. 

31 C.J. p 605 note 32. 

37. U.S.—U. S. V. Raley, 'D.C.Or., 
173 F. 169. 

ZB. Okl.—Selsor-Badley v- Reed, 223 
P. 651, 97 Okl. 204. 

31 C.J. p 505 note 40. 

39. Okl.—Selsor-Badley v. Reed, 223 
P. 661, 97 Okl. 204. 

40. U.S.—^U. S. V. Oklahoma Gas & 
Electric Co., Okl.. 63 S.Ct 534, 318 

U. S. 206, 87 L.Bd. 716, affirming, 
C.CJL, 127 F.2d 349, affirming 37 
F.Supp. 347, certiorari granted 63 
S.Ct 40, 317 U.S. 608, 87 L.Ed. 493. 

41. Okl.—Carter v. Luster, 275 P. 
ld50, 134 Okl. 274, certiorari de¬ 
nied, 49 S.Ct. 352, 279 U.S. 857, 73 

998. 

4A ,N>'X‘*—^Seneca Nation of Indians 

V. Appleby, 112 N.Y.S. 177, 127 
App.Div. 770, reversed on other 
grounds 89 N.B. 835, 196 N.Y. 318. 

43. U.S.—U. S. V. Fomess, D.C.N.Y., 
37 F.Supp. 337, reversed on other 
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and, where a lease made pursuant to such author¬ 
ity so provides, the nation may. cancel for default 
in the payment of rent.^^ The right of cancella¬ 
tion, however, may be lost by waiver or estoppel 
but such waiver or estoppel cannot be based on any 
acts of the Indian agent in charge of collecting the 
rents, where the agent has no implied power to 
make or break leases or to waive the Indian na¬ 
tion’s power to do so, at least where the nation has 
not ratified such acts.^® Certainly the right of the 
nation to cancel a lease is not waived or lost by 
acts of the Indian agent which, in any case, would 
not constitute a waiver,^ ^ or by any such conduct 
on the part of the nation itself.^® In what was 
formerly the Indian Territory, all leases of agri¬ 
cultural and grazing lands were abrogated by act 
of congress,^® except where the lessee claimed un¬ 
der an improvement contract or lease, when he was 
allowed possession long enough to compensate him 
for the improvements made.®0 The same statute 
provided, however, that any Indian in possession of 
such amount of land as would be his reasonable 
share of the lands of his tribe might use it or 
rent it until allotment was made.®! 

In the construction and operation of leases of 


Indian tribal lands, general rules have been ap¬ 
plied.®^ A lease of pasture lands made by the 
Creek council to an Indian conveyed a leasehold es¬ 
tate of all lands included within its exterior bound¬ 
aries; and one taking up a farm therein was a 
trespasser.®^ 

§ 35. -Judicial Sale 

A Judgment In a partition suit may direct d sale of 
land which has been patented subject to the rights of a 
tribe of Indians. 

A j*udgment in a suit to partition land, which has 
been patented subject to the Indian rights of occu¬ 
pancy, directing a sale of such land subject to the 
rights and privileges of a tribe of Indians, merely 
prevents the purchaser from refusing to complete 
his purchase if any such right existed, and does 
not estop him to question the existence and extent 
of such right as against the tribe, which was not 
a party to the action and the extent of whose rights 
was not adjudicated.®^ 

§ 36. Trespass and Settlement; Penalties 

Persons who commit certain acts of trespass on 
tribal lands are liable to a statutory penalty; and In¬ 
junction will He to prevent waste or trespass on the 


grounds, C.C.A., 125 F.2d 928, cer¬ 
tiorari denied City of Salamanca 
V. U. S.. 62 S.Ct. 1293, 316 U.S. 
694, 86 liEd. 1764. 

SI C J. p 505 note 23 tdl. 

Mining leases see supra § 30 b. 
Fa'<nnent of rent to city comptroller 
Submitted controversy on agreed 
statement of facts to det^mine con¬ 
stitutionality of an act providing in 
effect that holder of Indian leases 
instead of paying rental to treasure 
er of the Seneca Nation or the In¬ 
dian agent shall pay it in form of a 
tax to comptroller of city who shall 
in turn pay it to United States In¬ 
dian Agent was determined in f&vor 
of city.—-Wood V. City of 'Salamanca, 
36 N.Y.S.2d -SSS, 2*64 App.Div. 937, 
reversed on other grounds 45 N.E.2d 
443, 2S9 N.T. 279. 

41. U.S.—U. S. v. Pomess, D.CN. 
Y., 37 P.Supp. 337, reversed on oth¬ 
er grounds, C.C.A., 125 F.2d 928, 
certiorari denied City of Salaman¬ 
ca V. U. S., 62 S.Ct 1293, 316 U.S. 
694, 86 L.Bd. 1764. 

Relief against forfeiture 
Where ninety-nine year lease of 
land belonging to Seneca Nation of 
Indians provided for an annual rent 
of only four dollars and the as¬ 
signees of lease were in default for 
nine years at time the Seneca Nation 
canceled the lease for default in pay¬ 
ment of rent, the assignees of the 
lease were not entitled to relief un¬ 
der the general rule that equity will 
relieve against a forfeiture cause by 


nonpayment of rent on due date, es¬ 
pecially where the Seneca Nation 
had offered to enter into a new lease 
on most equitable terms.—^U. S. v. 
Fomess, C.C.A.N.Y., 125 P.2d 928, 
reversing, D.C., 37 P.Supp. 337, and 
certiorari denied City of Salamanca 
V. U. S., 62 S.Ct. 1’293, 316 U.S. 694, 
96 I..Ed. 1764. 

45- U.S.—^U. S. V. Pomess, supra, 

48. U.S.—U. S. V. Forness, supra. 
47- U.S.—U. S. V. Pomess, supra. 

48. The failTire to make demand for 
rent on due date did not preclude 
enforcement of cancellation of lease 
hy Seneca Nation of Indians for non¬ 
payment of rent—U. S, v. Fomess, 
supra. 

Raohes 

Where ninety-nine year lease of 
land of Seneca Nation of Indians 
provided for annual rental of only 
four dollars, the Seneca Nation was 
not precluded by “laches*' from can¬ 
celing the lease for nonpayment of 
rent although it permitted the as¬ 
signee of lease to become nine years 
in default before taking action.—U. 
S. V. Forness, supra. 

49. IndLT.—Owens v, Eaton, 82 S. 
W. 746, -5 Ind.T. 275—'Swinney v. 
Kelley, 76 S.W. 303, 5 Ind.T. 12. 

50. Ind.T.—Swinney v. Kelley, su¬ 
pra. 

31 C.J. p 505 note 28. 

Rights in improvements generally 
see infra $ 38. 

51. J[nd.T.—Choctaw, O. & G. R. 
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Co. V. Bond, 98 S.W. 335, 6 Ind.T. 
■515. 

31 C.J. p 505 note 29. 

52. C03UBtmctlO]L 

A provision in a lease of Indian 
lands by the government, limiting 
the number of cattle to be grazed 
thereon, and providing for an addi¬ 
tional payment for any excess, must 
be read with the other provisions of 
the lease, the written proposal of the 
lessees whereby the lease was ob¬ 
tained, and in the light of the con¬ 
ditions which naturally prompted 
some provision on the subject. In 
determining its meaning.—Kirby v. 
U. S., for and on behalf of Crow 
Tribe of Indians, Mont., 43 S.Ct 144, 
260 U.S. 423, 67 LEd. 329, affirming, 
C.aA., 273 P. 391. 

Aot of lessee as blading on oolessee 
Under a lease of Indian lands for 
cattle grazing, providing for an ad¬ 
ditional payment per head for cattle 
grazed in excess of a specified aver¬ 
age number, the acts of one of the 
lessees, who had special charge of, 
the operations under the lease, in 
permitting additional cattle to be 
grazed, were the acts of both.—^Kir¬ 
by V, U. S., for find on behalf of 
Crow Tribe of Indians, supra. 

53. Ind.T.—^Wassom v. Wlllison, 58 
S.W. 574, '3 Ind.T. 866. 

54. N.T.—^Pharaoh v. Benson, 149 
N.Y.S. 438, 1'64 App.Div. 61, af¬ 
firmed 119 NE. 1072, 222 N.T. 666. 

Liability of land to sale on execu¬ 
tion see Infra S 90; 
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lands of an Indian reservation. Pursuant to treaty, actual 
settlers may oe given a preferential right to purchase 
the lands personally occupied by them. 

Every person who makes a settlement on any 
lands belonging to, secured, or granted by treaty 
with the United States to an Indian tribe, or who 
surveys or attempts to survey such lands, or to des¬ 
ignate any of the boundaries by marking trees or 
otherwise, is liable to a penalty of one thousand 
dollars,and is subject to removal from the lands 
under the statutes and rules discussed infra § 71. 
This act applies only to lands within Indian reser¬ 
vations, and does not prohibit settlement on lands 
to which the Indians have only the right of general 
occupancy.^® It has been held intended to protect 
Indian lands against harmful trespass; it is direc¬ 
tory rather than mandatory, and commits the deci¬ 
sion as to whether any action shall be taken there¬ 
under to the discretion of those on whom the duty 
is imposed to protect Indian rights from inva- 
sion.57 Similarly a treaty providing that white 
men shall be excluded from Indian lands has been 
held to mean that whites are excluded from any 
beneficial interest in the lands and may be excluded 
from physical presence on the lands if their pres¬ 
ence thereon or acts are inimical to Indian welfare, 
or if they are there without the consent of the 
tribe; the provision does not manifest an intention 
to prohibit travel over or across the land unless 
the travelers are objectionable to the Indians or 
interfere with their rights.^® In the Indian Terri¬ 
tory a person not a member of one of the Indian 
tribes or nations had no right to occupy land ex¬ 
cept by the consent of one who was a member.^® 
Where proof of settlement and occupancy, under 
a townsite law, are accepted by federal land offi¬ 
cers, the title thereby acquired is valid, although the 
settlement was made prior to the extinguishment 
of the Indian title.®® Settlers on Indian reserva¬ 


§ 36 

tions are subject to the same laws governing the 
possession and right to the possession of property as 
settlers on the public domain, where it appears that 
they occupy lands as homes within such reser\’a- 
tion by sufferance only.®^ Injunction will lie to 
prevent the commission of waste or trespass on 
the lands of an Indian reservation and interference 
with the possession of the Indians residing there- 
on.®2 The United States is not liable to an In¬ 
dian tribe or nation for acts of trespass committed 
hy third persons unless it has by some agreement 
or promise assumed such obligation.®^ 

Sale to, and purchase hy, settlers. Under an 
Indian treaty giving actual settlers a preferential 
right to purchase the lands personally occupied by 
them, one vrho was an actual settler at the date of 
the ratification of the treaty and entitled to the 
benefit of its provisions, might, after that time and 
before making proof, transfer his right to purchase 
the land and the grantee could make the required 
proof and become the purchaser.®^ Under a stat¬ 
ute authorizing such sales under such terms as the 
secretary of the interior may prescribe, the secre¬ 
tary has power to fix the price, the time of pay¬ 
ment, and the result obtaining on default of the 
purchaser.®® Where the secretary of the interior 
has the right, on default, to declare the contract 
canceled, a purchaser who has defaulted cannot 
successfully claim an equitable interest in the land 
as against the government by reason of such con¬ 
siderations as long occupancy before the sale, im¬ 
provements, part payment, and tender of the bal¬ 
ance after the due date;®® and where, at the time 
a settler undertook to purchase the land and made 
a part payment, the secretary had not yet deter¬ 
mined the conditions to obtain on default, the set¬ 
tler was bound by such conditions subsequently 
fixed, at least where he claimed the benefit of a 


55. Mont.—Cook v. Hudson, 103 P. 

2d 137, 110 Mont. 263. 

31 C.J. p 606 note 42. 

50. U.S.—Caldwell v. Robinson, CC. 
Idaho, 39 P. 663, affirmed 67 F. 391, 
14 C,C.A. 448, appeal dismissed 17 
S.Ct. 343, 165 U.S. 359, 41 L.Bd. 
745. 

57. Mont.—Cook v. Hudson, 108 P. 
2d 137, 110 Mont 263. 

68l Mont—Cook v. Hudson, supra. 

58. Ind.T.—^Holford v. James, 76 S. 
W. 261, 4 Ind.T. 632. 

31 C.J. p 506 note 44. 

00. Minn.—Mankato v. Meagher, 17 
Minn. 265. 

61. Idaho.—^Francis v. Green, P. 
362, 7 Idaho 668. 


62. N.T.—Strong v. Waterman, 11 
Paige 607. 

03. U.S.—Creek Nation v. U. S., 97 
CtCl. 591, certiorari granted 63 
S.Ct 71, 817 U.S. 614, 87 L.Ed. 499. 

64s. U.S.—^Langdon v. Joy, C.C.Kan., 
14 P.Cas.No.8,062, 4 Dili. 391. 

Sale of tribal land generally see su¬ 
pra $ 34 a. 

IgonmiiLexal lands 
Where such a provision excluded 
mineral lands, it was held that the 
term "mineral lands” meant lands 
containing deposits of lead or zinc, 
since it was known at the time of 
the treaty that such deposits existed 
in or near the territory embraced by 
the treaty, but that such term did 
not include coal lands.—^Stroud v. 
Missouri River, Ft. S. & G. R. Co., 

7p9 


aCKan., -23 F.Cas.No.lS.547, 4 DHL 
396. 

65. U.S.—^U. S V. Garaventa Land & 
Livestock Co, C.C.A.Nev., 129 P.2d 
416, reversing, D.C., 38 F.Supp. 
191. 

66. U S.—U S. V. Garaventa Land 
& Livestock Co., supra. 

Failure to return tender 
Where a contract to purchase was 
canceled for nonpayment, and an ap¬ 
plication for reinstatement, accom¬ 
panied by the full balance owing, 
was denied, the fact that the govern¬ 
ment erroneously failed to return 
the final payment for several years 
did not estop the government to ob¬ 
tain possession of the land.—U. S. 
V. Depaoli. C C.A.Nev., 139 F.2d 225, 
reversing, D.C., 47 F.Supp. 688. 
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reduction of the price after the part payment had 
been made.®^ 

Occupancy by license. A church which occupies 
Indian land under a license permitting it to do so 
as long as it continues to conduct a school for the 
benefit of the Indians cannot be ousted by the gov¬ 
ernment while substantially compl>dng with the 
purpose of the entry. If for any period the gov¬ 
ernment conducts the school, it cannot complain of 
the failure of the church organization to do so dur¬ 
ing the same period; and the church cannot be 
ousted for failure to conduct a school during a pe¬ 
riod when it stood ready to do so but had no pu¬ 
pils.®* 

§ 37. Cession of Indian Lands by Treaties 

Under treaties and appropriate statutes, Indian tribes 
may cede ail or part of their lands to the government, 
and the government may thereby either acquire an un¬ 
restricted title or become a trustee for the Indians, de¬ 
pending on the terms of the cession. The land may be 
ceded to be sold for the benefit of the Indians^ in which 
case the proceeds are tribal funds. 

Under appropriate provisions of treaties, agree¬ 
ments, and statutes, Indian tribes may cede or con¬ 
vey to the government some or all of their rights in 
all or a portion of their tribal lands.®* Where the 
treaty makers on behalf of the government were 


well acquainted with the claim of the Indians, the 
nature of the latter’s possession, and their right 
to exclusive enjoyment, they cannot, subsequent to 
the making of the treaty, be heard to say that the 
Indians did not own the land and had no right to 
make a cession of itJ® A treaty of cession can¬ 
not be overcome as having been hastily negotiated 
with chiefs and warriors not fairly representative 
of the Indians, since the courts cannot go behind a 
treaty entered into by the United States through its 
proper oflBcials.^^ Acceptance by a tribe of In¬ 
dians of a reservation created for them at their re¬ 
quest has been held to be a relinquishment of any 
tribal claims to lands outside the reservation and 
equivalent to a voluntary cession thereof.*^* 

Treaties or agreements for the cession of lands 
may prescribe the terms and conditions on which 
the lands are to be conveyed,*^® and provide for 
the reservation of certain rights therein.'^^ By an 
Indian treaty granting Indian lands to the United 
States, all rights not specifically granted are re¬ 
served to the Indians.*^® Treaties or agreements 
under statutes for the cession of Indian lands should 
be construed in accordance with the rules of con¬ 
struction applicable to treaties with the Indians gen¬ 
erally,^® discussed supra § 25. The rights growing 
out of the cession of lands under particular treaties. 


67. U.S.—^U. S. V. Qaraventa Land 
& Livestock Co., CXXA.Nev., 129 F. 
2d 416, reversinsT, 1>.C., 38 F.Supp. 
19L 

ea. IT.S.—U. S. V. Board of National 
Missions of Presbyterian Churcli 
in U. S. of America, C.C.AN.M., -87 
F.2d 272. 

89. U.S.—^U. S. V, Klamath and Mo- 
adoc Tribes, 58 S.Ct. 799, 304 U.S, 
119, 82 L.Ed. 1219, afflrmins: Klam¬ 
ath and Moadoc Tribes and Ya- 
hooskln Band of Snake Indians v. 
U. S., 85 CtCl. 451—U. S. v. Sho¬ 
shone Tribe of Indians of Wind 
River Reservation in Wyoming, 58 
S.Ct. 794, 304 U.S. Ill, 82 L.Ed. 
1*213, affirming Shoshone Tribe of 
Indians of Wind B-lver Reserva¬ 
tion in Wyoming v. U. S., 85 CtCL 
331, certiorari granted U. S. v. 
Shoshone Tribe of Indians of Wind 
River Reservation m Wyoming, 58 
S.Ct *609, 303 U.S. 629, 82 L.Ed. 
1090—Shoshone Tribe of Indians 
of Wind River Reservation in Wy¬ 
oming v. U. S., 57 S.Ct 244, 299 
U.S. 476, 81 L.Bd. 360, reversing 83 
GtOL 23, certiorari granted Sho¬ 
shone Tribe of Indians v. U. S., 57 
S.Ct 45, 299 U.S. 530, 81 L.Ed. 390 
and U. S. v. Shoshone Tribe of In¬ 
dians, -37 S.Ct 46, 299 U.S. 530, -81 
LuEd. 390—U. S. V. Elliott, C.C.A 
OkL, 131 P.2d 720—U. S. v. Mc- 
Intire, C.C.AMont., 101 P.2d 660, 
reversing, D.C., Melntlre v. U. S., 


22 P-Supp, 316—^Yankton Sioux v. 
U S., 97 CLCl. 56—Joseph's Band 
of Nez Perce Tribe of Indians v. 
U. S., 95 CLCl. 11—^Eastern or Em¬ 
igrant Cherokees and Western or 
Old Settler Cherokees v. U. S., 88 
Ct.Cl. 462—Chippewa Indians of 
MlnnesoU v. U. S., 88 CLCl. 1, af¬ 
firmed 59 S.Ct. 687, 307 U.S. 1, 83 
Li.Bd. 1067—Crow Nation v. U. S., 
81 CLCl. 238—Kansas or Kaw 
Tribe of Indians v. U. S., 80 CLCl. 
264, certiorari denied 56 S.CL 88, 
296 U.S. 577, 80 L.Bd. 408. 

31 C.J* p 50*6 note 48. 

Oonseut of xnembezs 
Statute regarding cession of lands 
of Chippewa Indians of Minnesota to 
United States m trusL and requiring 
that cession of Red Lake Reserva¬ 
tion was to be not only by two- 
thirds of male adults of bands occu¬ 
pying reservation, but also by two- 
thirds of male adults of all Chip¬ 
pewa Indians in Minnesota, did not 
enable Chippewas a.s a whole to cede 
Red Lake Reservation even over ob¬ 
jection of Red Lake bands having ti¬ 
tle thereto.—Chippewa Indians of 
Minnesota v. U. S., 57 S.CL 826, 301 
U.S. 358, 81 L.Ed. 1156, afidrming 80 
CLCl. 410, certiorari denied 56 S.Ct. 
87. 296 U.S. 576, 80 L.Ed. 407, and 
rehearing denied 58 ’S.CL 3, 302 U.S. 
772, 82 L.Ed, 599. 

70i U.S.—Omaha Tribe v. U. S., 53 
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CLCl. 549, affirmed 40 S.CL -522, 
253 US. 275, 64 L.Ed. 901. 

71. U.S.—U. S. V. State of Minne¬ 
sota, 43 S.CL 298, '270 U.S. 181, 70 
UEd. 539. 

72. US.—U. S. V. Santa Pe Pac. R. 
Co., 62 S.CL 248, 314 US. 339, 86 
L.]^ 260, modifying, C.C.A., 114 
F.2d 420, certiorari granted 61 S. 
Ct. 788, 312 U.S. 675, 85 L.Bd. 1116, 
and rehearing denied 62 'S.Ct. 476, 
314 U.S. 716, 86 L.Bd. 570. 

73. U.S.—U. S. V. Elliott C.C.A.Okl., 
131 F.2d 720. 

31 C.J. p 506 note 53. 

74. U.S.—^U. S. V. Klamath and Mo¬ 
adoc Tribes, 58 S.CL 799, *304 U.S. 
119, 82 L.Ed. 1219, affirming Klam¬ 
ath and Moadoc Tribes and Ya- 
hooskin Band of Snake Indians v. 

U. S., 85 CLCl. 451—U. S. v. Mc- 
Intire, C.C.A.MonL, 101 P.2d 650, 
reversing, D.C., Mclntire v. U. S., 
23 P.Supp. 316. 

Minn.—^State v. Cloud, 228 N.W. 611, 
179 Minn. 180. 

Reservation of part of land see su¬ 
pra S 29. 

76. US.—U. S. V. Cutler, D.C.Idaho, 
37 P.Supp. 724—Skeem v. U. S., 
C.C.A.Idaho, 273 P. 93. 

Idaho.—State v. McConvllle, 139 P. 
2d 485. 

76. U.S.—^Meigs v. McClung, Tenn., 
9 Cranch 11, 17, 3 L.Ed. 639—U. S. 

V. Elliott, C.aAOkL, 131 P.2d 720 
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agreements, or statutes have been considered and 
passed on by the courts in a number of casesJ^ 

Land ceded in trust for, or for benefit of, In¬ 
dians. Whether the government becomes a trustee 
for the Indians, or acquires an unrestricted title, by 


a cession of their lands, depends in each case on the 
terms of the agreement or treaty by which the ces¬ 
sion is made.^S In a number of instances the gov¬ 
ernment has accepted cessions of land to be sold 
for the benefit of the tribes making such treaties.^® 


—Yankton Sioux v. U. S., 97 Ct.Cl. 
56—Chippewa Indians of Minne¬ 
sota V. U. S., 88 Ct.Cl. 1, affirmed 
59 S.Ct. 687, 307 U.S. 1, -83 L-Ed. 
10*67—Chippewa Indians of Minne¬ 
sota V. U. S., 80 Ct.Cl. 410, cer¬ 
tiorari denied 56 S.Ct. 87, 296 U.S. 
576, 80 Li.Ed. 407, affirmed *57 S.Ct. 
826. 301 U.S. 358, 81 L.Ed. 1156, re¬ 
hearing denied 58 S.Ct 3, 302 U.S. 
77'2, 82 L..Ed. 599. 

TTnoartaiaitles 

Grants by Indians by treaty 
should be regarded strictissimi Juris 
and all uncertainties resolved in 
their favor.—U. S. ex rel. Ray v. 
Hibner, D.C.Idaho, 27 P.2d 909—U. 
S. V. Cutler, D.C.Idaho, 37 P.Supp. 
724. 

77. U.S.—Chippewa Indians of Min¬ 
nesota V. U. S., 59 ’S.Ct 687, 307 
U.S. 1, 83 UBd. 1067, affirming 88 
CtCl. 1—U. S. V. State of Minne¬ 
sota. 46 S.Ct 298, 270 U.S. 181, 70 
L.Ed. 539—U. S. v. Parton, D.C.N. 
C.,46 P.Supp. 843, reversed on oth¬ 
er grounds, C.C.A., 132 P.2d 886— 
Yankton Sioux v. U. S., 97 CtCl, 
56—Choctaw Nation v. U. S., 91 Ct 
CL 320—Chickasaw Nation v. U. 
S., 75 CtCl. 426, certiorari denied 
53 S.Ct 89, 287 U.S. 643, 77 LuBd. 
567. 

Partial impossibility of psrfoxmasxoe 
Alternative provision by congress 
of waiver by United States of right 
to land as consideration for cession 
of other lands by Indian tribe will 
not be defeated, because of legal im¬ 
possibility of executing other provi¬ 
sion for direct reference of Indian 
claim thereto to supreme court— 
Yankton Sioux Tribe of Indians v. 
U. S, 47 S.Ct 142, ’272 U.S. 361, 71 
Li.Ed. 294, reversing 61 CtCL 40, cer¬ 
tiorari granted 46 S.Ct 204, 270 U.S. 
637, 70 L.Bd. 773. 

Intorest in uneoded land 

Where federal commission, dealing 
with Indians and Red Lake Bands of 
Chippewa Indians intended to in¬ 
clude certain lands in lands reserved 
for allotment, but by mutual mis¬ 
take such lands were included among 
those ceded to United States in trust 
executive order, whereby such lands 
were CLdded to lands reserved for al¬ 
lotment, was proper, and did not 
work real injury to other bands of 
Chippewa Indians who claimed that 
government held title in trust fqr 
all Minnesota Chippewa Indian^ ;for 
.ouch other ban^s had no interest ixji, 
the land that was not actually ceded. 
—Chippewa Indians of Minneso^ta Y.' 
U. S., *57 act 826, «oi .u.a •aw.jsi 


L.Ed. 1156, affirming 80 CtCl. 410, 
certiorari denied 56 S.Ct 87, 296 U. 

S. 576, 80 L.Ed. 407, and rehearing 
denied 58 S.Ct 3, 302 U.S. 772, 82 L.. 
Ed. 599. 

Opening ceded land to settlement 

Under a provision that after the 
allotment of land in the ceded res¬ 
ervation to such of the Indians as 
chose to remain thereon rather than 
to move to a new reservation, the 
secretary of the interior should open 
to settlement as much of the re¬ 
maining land as was found to be 
agricultural, the secretary had no 
right to open such lands to settle¬ 
ment until they had been examined 
and found to be agricultural lands.— 
Westling V. U. S., C.CA,Minn., 60 P. 
2d 398, appeal dismissed 53 S.Ct. 400, 
288 U.S. >590, 77 L.Ed. 969. 

Who bound 

Where a treaty with the Nez Perce 
Indians was signed, reducing the 
reservation to a described area, and 
where in said treaty the land 
claimed In the instant suit, known 
as the Wallowa Reservation, was in¬ 
cluded in the land relmqiuished to 
defendant by the tribe, and where 
the then chief of the plaintiff band, 
refused to sign said treaty or to rec¬ 
ognize It as binding, it was held that 
the Nez Perce tribe, as an entity, 
had the power to make the said trea¬ 
ty, and that the dissenting minoTity, 
including the members of the plain- { 
till band, was bound by said treaty. 
—Joseph’s Band of Nez Perce Tribe 
of Indians v. U. S., 95 CtCL 11. 
ConolTudveness of recitals 
An admission by the government 
in a treaty of cession as to the lim¬ 
its of the territory occupied by the 
Indians is not conclusive on those 
who have previously acquired rights; 
and the recital by the Indians that 
they had previously made a grant 
did not conclude the government.— 
Brooks V. Norris, 6 Rob., La,, 175, 
error dismissed 11 How.U.S., 204, 13 
L.Ed. 665. 

78. U.S.—U. S. V. Mclntire, C.CJL 

Mont, 101 P.2d 650, reversing, D. 

C. , Mclntire v. U. S., '22 P.Supp. 
316—U. S. V. National Gypsum -Co., 

D. C.N.T., 49 P.Supp. 206, reversed 
on other grounds, CCA., 141 F.2d 
859—^Robinson v. Caldwell, Idaho, 
67 P. 391, 14 O.CA. ^448, appeal 
d4amissed 17 ^.Ct> 3t43» 1«5 U.& 

41 luEd. 7.45. , 

31> Cfn P ^06 note 61. 
iVechaiioai trust not created 
r An ’ act of congress providing for 
pbssion of aands' of Chippewa Indi« 
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ans of Minnesota to United States 
and placing of proceeds of sale of 
lands in permanent interest-bearing 
fund, the income from which was 
to be used for support and educa¬ 
tion of such Indians for fifteen 
years, and principal of which was 
then to be distributed per capita to 
such Indians, did not deal with In¬ 
dians otherwise than as tribal Indi¬ 
ans, and did not create a technical 
trust which would entitle Indians to 
restoration of expenditures made 
from funds for their education and 
civilization.—Chippewa Indians of 
Minnesota v. U. S., 69 S.Ct 687, 307 
U.S. 1, 83 LuEd. 1067, afflrmmg 88 Ct 
CL a. 

^aad held ceded in trust 
Land in reservation created for 
Mississippi Chippewas was ceded to 
the United States in trust only, and 
remains subject to rights reserved to 
Indians thereby.—State v. Cloud, 228 
N.W. 611, 179 Minn. 180. 

Propriety of acceptance and nature 
of trust 

Pederal government’s acceptance 
of conveyance of lands belonging to 
Eastern Band of Cherokee Indians 
under trust to allot lands in several¬ 
ty was proper exercise of guardian¬ 
ship over Indians, and the trust cre¬ 
ated thereby was an instrumentality 
of the federal government for carry¬ 
ing out its guardianship over Indi¬ 
ans.—U. S. V. Wright, C.C.AN.C., 53 
P.2d 300, certiorari denied Wnght v. 

U. S., 52 S.Ct. 312, 285 U.S. 539, 76 
L.Ed. 932. 

Failure to accomplish purpose of 
cessiou 

Where Indian lands are conveyed 
to the United States In trust, and 
one of the purposes of the convey¬ 
ances is to carry out a plan for the 
allotment of the land In severalty, 
the mere fact that this purpose is 
not carried out or is deferred does 
not destroy the trust.—^U. S. v. Col- 
vard, C.CA.N.C., 89 P.2d 312—U. S. 

V. Parton, D.C.N.C., 46 P.Supp. 843, 
reversed on other grounds, C.C.A., 
132 P.2d 886. 

791, U.S.—Choctaw Nation v. U, S., 
,91 CtCL —Chippewa Indians of 

Minnesota v. U. S., 91 CtCL 97— 
Chippewa Indians of Minnesota v. 
tJ. S., 80 CtCl. 410, certiorari de¬ 
nied 55 S.Ct 87, 296 U.S. 576, 80 
L.Sd. 407, affirmed *57 S.Ct 826, 
301 U.S. 358, 81 L.Ed. 11S6, re¬ 
hearing denied 58 S.Ct 3, ■302 U.S. 
772, 82 luEd. 599. 

81 CJ. p 507 note 61. 
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In such case the United States acts as guardian for 
the Indians and as a trustee in possession.^® The 
title to land conveyed by an Indian tribe to the 
United States and held in trust for the benefit of 
the tribe under guardianship of the federal gov¬ 
ernment cannot be divested except in accordance 
with the law’s of the United States; state laws do 
not govern.*^ The proceeds of the sale of ceded 
lands are tribal funds,®2 and, although the purpose 
of the provisions for cession and sale is to secure 
the ultimate dissolution of the tribes and bands, the 
act or agreement incorporating such provisions does 
not of itself emancipate the Indians so as to pre¬ 
vent the government from continuing to administer 
their tribal afTairs.®^ 

While the government may assume the expenses 
of carrying out some or all of the provisions of the 
treaty, agreement, or act relative to disposition or 
distribution of the ceded land, there is no general 
policy that it do so, and, if the treaty or agreement 
is silent on the question of w’ho shall bear the ex¬ 
penses, an assumption of liability by the govern¬ 
ment cannot be inferred, at least where the control¬ 
ling instruments deal specifically with other details 
of procedure. In such case proper expenses may 
be paid for out of tribal funds.®^ It is within the 
discretion and authority of congress to provide that 
from the proceeds of ceded lands sold by the Unit¬ 


ed States in accordance wdth the terms of the treaty 
or agreement the government may deduct expendi¬ 
tures made by it for the benefit of the Indians, in¬ 
cluding education and drainage; and the courts may 
not challenge such a provision.®^ Congress has 
plenary authority to direct the use of the funds for 
any purpose which it considers to be for the benefit 
of the Indians.®® An act providing for the manner 
of disposition of the land and distribution of the 
proceeds does not constitute a contract between the 
tribe and the United States or deprive congress of 
its authority to change the manner of disposition or 
distribution.®^ In making the sale the-United States 
acts simply as the agent or trustee of the tribe of 
Indians by w’hich such a cession of land is made,®® 
and is not responsible to the purchasers for expens¬ 
es and losses incurred by them by reason of the 
failure of the Indians to deliver possession.®® 

Remedies for wrongful disposition or appropria¬ 
tion of ceded land held in trust. Under special 
jurisdictional acts providing a forum for the hear¬ 
ing and determination of such claims, Indian tribes 
or nations may sue for and recover the value of 
any ceded land wrongfully disposed of or appropri¬ 
ated by the United States,®® or may recover judg¬ 
ment for any part of tribal funds representing the 
proceeds of ceded land which the government has 
wrongfully disbursed.®^ Under a statutory provi¬ 
sion, whenever any amount is found owing by the 


porpose 

In enacting the statute providing 
for the disposition of the lands held 
by the Chippewa Indians of Minne¬ 
sota, it is held that congress clear¬ 
ly intended to put into effect the 
government's prevailing Indian pol¬ 
icy, which was to secure the dissolu¬ 
tion of the various Indian bands and 
tribes, allot to them lands in sever¬ 
alty, dispose of surplus lands for 
their benefit and otherwise seek to 
civilize the Indians themselves.— 
Chippewa Indians of Minnesota v. 
U. S.. 88 Ct.Cl. 1, affirmed 59 S.Ct. 
687, 307 U.S. 1, 83 L.Ed. 1067. 
me of purchaser 
Purchaser from state, of lands 
acquired from Oneida Indians by 
treaty, acquired lawful and valid fee 
title.—^Thurston v. Miller, 250 X.Y.S. 
728, 140 Misc. 471. 

Sa U.S.—^Morrison v. Work, 45 S.Ct 
149, 266 U.S. 481, 69 L.Ed. 394, af¬ 
firming Morrison v. Fall, 290 
306, 53 App.'D.O. 331. 

Guardianship and protection of In¬ 
dians generally see supra $ 20. 

' 81 . U.S.—U. S. T, State of Minne¬ 
sota. 46 S.Ct 298, 270 U.S. 181, 70 
L.Bd. 539—U. S. v. 7,405,3 Acres 
of land in Macon, Olay and Swain 
Counties, C.C.A-N.a* 97, F-2d 417i 


88. U.S.—Chippewa Indians of Min¬ 
nesota V. U. S., 88 CtCl. 1, affirmed 
59 S.Ct 687, 307 U.S. 1, 83 L.Ed. 
1067. 

83- U.S.—Chippewa Indians of Min¬ 
nesota V. U. S,, supra. 

84. An obligation to turn over the 
“proceeds” of the lands to the treas¬ 
ury for the benefit of the tribe 
means only that the amount of mon¬ 
ey produced by the sale less expens¬ 
es thereof must be turned over.— 
Choctaw Nation v. U. S., 91 Ct.Cl. 
320. 

85. U.S,—Chippewa Indians of Min¬ 
nesota V. U. S., 88 Ct.Cl. 1, affirmed 
69 S.Ct 687, 307 U.S. 1, 83 L.Bd. 
Ed. 1067. 

8& U.S.—Choctaw Nation v, U, S., 
91 Ct.Cl. 320. 

87. U.S.—Chippewa Indians of Min¬ 
nesota V, U. S., 59 set 687, 307 
U.S. a, 83 LuBd. 1067, aflirming 88 
ctet 1. 

Disposition under homestead patents 
The Chippewa Indians are not in¬ 
jured by the disposition of lands, 
ceded by them to the United States, 
under homestead patents, without 
charge to the patentees, as permit¬ 
ted by the Act of May 17, 1900, since 
that act requires the United States 
to pay into the trust fund created 
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by the act under which the lands 
were ceded to the United States a 
sum of money equivalent to that 
which would have been received if 
the lands had been sold at the price 
stated.—^Morrison v. Fall, 290 F, 306, 
53 App.D.C. 331, affirmed Morrison v. 
Work, 45 S.Ct 149, 266 U.S. 481, 69 
UBd. 394. 

sa U.S.—Chickasaw Nation v. U. S., 
22 CtCL 222. 

N.Y.—^McKeon v. Tlllotson, ’3 Abb. 
Dec. 110, 1 Keyes 161. 

89. N.Y.—^McKeon v. Tlllotson, su¬ 
pra, 

SO. U.S.—Chippewa Indians of Min¬ 
nesota V. U. S., 57 S.Ct. 826, 301 
U.S. 358, 81 LiJSJd. 1156, affirming 
80 Ct.Cl. 410, certiorari denied 56 
S.Ct 87, 296 U.S. 576, 80 L.Ed. 407, 
and rehearing denied 68 'S.Ct 8, 
302 U.S. 772, 82 L.Bd. 699. 

Timber land 

An Indian tribe may recover from 
the United States the loss suffered 
by it through the sale of its timber 
land at far below its value by rea¬ 
son of improper examination and 
appraisal.—Chippewa Indians of 
Minnesota v. U. S., 91 CtCl. 97. 

91. U.S.—Choctaw Nation v. U. S., 
91 CtCl. 320. 
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United States to a tribe or nation by reason of such Among the statutes relating to improvements that 
wrongful appropriation or disposition, there may have been construed and applied are statutes pro¬ 
be set off against it all sums expended gratuitously viding for compensating noncitizens in possession 
by the United States for the benefit of the tribe.^^ of lands of a tribe under agreements, leases, or im- 

The result of this provision is that an Indian tribe provement contracts for improvements made there- 

or nation cannot recover sums disbursed out of its on,®8 for compensating occupying claimants for 
tribal funds without congressional appropriation or permanent improvements made on lands of a de¬ 
ceased allottee,for compensating Indians who 
are removed from a reservation for special loss or 
damage with respect to their buildings or improve¬ 
ments thereon,! for the sale to members of the 
tribe of improvements made on tribal lands by non- 
citizens,^ for the sale of improvements made upon 
such lands by intruders,^ and for the disposition of 
improvements made by members of a tribe upon 
lands occupied by them in the excess of the allot¬ 
ments to which they are entitled.^ One who holds 
Indian lands under a deed or lease which is void, 
because it was executed in violation of restrictions 
against the sale or lease of such lands, cannot re¬ 
cover as an occupying claimant for improvements 
made and cannot offset a claim for rents by value 
of such improvements.^ Where an Indian leased 
certain lands, which were subsequently set apart as 
coal lands, so that he selected his allotment quo¬ 
ta elsewhere, he did not thereby forfeit such im¬ 
provements on the leased land as belonged to him 
under the lease, and he was entitled to regain pos- 


Xo8S ysj stealth 

Where by treaty it was asrreed 
that certain sums arisinsr from the 
sale of Indian lands were to **be in¬ 
vested by the President of the Unit¬ 
ed States, in safe and profitable 
stocks, the principal to remain un¬ 
impaired, and the interest to be ap¬ 
plied annually*’ for desisrnated pur¬ 
poses, and the sums were invested in 
bonds which, while in the custody 
of the secretary of the interior were 
stolen, it was held that defendant’s 
obligration as trustee extended only 
to keeping: the sum actually invested 
unimpaired, and did not obligate the 
United States to return the par val¬ 
ue of the bonds.—Delaware Tribe of 
Indians v. U. S., 72 CtCl. 483. 

92. U.S.—Choctaw Nation v. U. S., 

91 CtCl. 820. 

93. U.S.—Choctaw Nation v. U. S., 

supra. 

94. Nature of trust 

Under the New York statute au¬ 
thorizing acceptance of a deed to 
land from the secretary of the in¬ 
terior in trust for the Tonawanda 
Indians, the trust assumed by the 
New York comptroller was not a dry 
or passive trust because of the New 
York statute relating to permissible 
trusts, so as to vest title in the Ton- 
awanda Band itself, where the stat¬ 
ute authorizing the taking of the_ 
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trust expressly provided that con-* 
trary provisions relating to permis¬ 
sible trusts should be inapplicable.— 
U. S. V. National Gypsum Co., C.C.A. 
N.Y„ 141 F.2d 859, reversing, D.C.. 
49 F.Supp. 20^, 

95. U.S.—clones v. Meehan, Minn., 
20 ■S.Ct 1, 176 U.S. 1, 44 L.Bd. 49. 
31 C.J. p 507 note 58. 

93. U.S.—Jones v. Meehan, supra. 
31 C.J. p 507 note 59. 

97. Okl.—Garrett v. American Bap¬ 
tist Home Mission Soc., 116 P. 921, 
29 Okl. 272. 

98. Ind.T.—Swinney v. Kelley, 76 »S. 
W. 303, 6 Ind.T. IS. 

31 C.J. p 525 note 69. 

99. Okl.—Cravens v. Amos, 166 P. 
140, 64 Okl. 71. 

31 C.J. p 525 note 70. 

1. Tribal claim 

A provision in an Indian treaty 
that ’’Any substantial improvements 
heretofore made by any Indian, and 
which he shall be compelled to aban¬ 
don Jn consequence of this treaty, 
shall be valued under the direction 
of the President and payment made 
accordingly therefor,” was, in view 
of the nature of the transaction, the 
object to be accomplished, and the 
payment to be made, to be intended 
to convert a possibly individual 
claim into a tribal claim.—^Duwam- 
. U. S.. 79 CtCL 530. certiorari 


denied 55 S.Ct. 913, 295 U.S. 755, 79 
LuEd. 1698. 

2. Ind.T.—^Ansley v. McLoud, 82 *8. 
W. 908, 5 Ind.T. 563, affirmed 
Walker v. McLoud, 138 F. 394, 70 
C.C.A. 534, affirmed 27 S.Ct 293. 
204 U.S. 302, 61 L.Bd. 496. 

31 C.J. p 526 note 72. 

ShexilTs sale 

A railway company and its re¬ 
ceiver did not, by building outside 
its right of way through the Indian 
Territory, lose the right to assert 
that a sherifiTs sale to enforce a for¬ 
feiture to the Choctaw Nation, in¬ 
curred by the railway’s failure to 
sell the Improvements to citizens of 
the tribe, was Invalid because made 
on credit, in clear violation of the 
Choctaw law under which the sheriff 
assumed to sell.—Walker v. McLoud, 
27 S.Ct 293, 204 U.S. 302, 51 L.Ed. 
495, affirming 138 F. 394, 70 C.C.A. 
534, affirming Ansley v. McLoud, 82 

5. W. 908, 6 Ind.T. 563. 

3. Ind.T.—^Donohoo v. Howard, 69 
S.W. 927, 4 Ind.T. 433. 

4. Okl.—White v. Starbuck, 133 P. 
223, 41 Okl. 50. 

31 aJ. p 62-6 note 74. 

6. OkL—^Kelly v. Watkins, 276 P. 
191, 135 Okl. 276, certiorari denied 
50 S.CL 16, 280 U.S. 554, 74 L.Bd. 
610. 

81 C^J. p 526 note 75. 


authorization if such disbursement was for the ben¬ 
efit of the tribe, since the amount recovered and 
charged against the public funds could at once be 
set off as a gratuitous expenditure for the benefit of 
the tribe.®3 

Grant to state. Lands purchased by an Indian 
tribe and held in trust for it by the secretary of 
the interior may by agreement with the tribe be 
conveyed to a designated state official in trust for 
the Indians.®^ 

Grants to individuals» A good title to parts of 
the lands of an Indian tribe may be granted to in¬ 
dividuals by a treaty between the United States and 
the tribe,without an act of congress or a patent 
from the executive.^® Indian lands have been ac¬ 
quired under treaties by religious societies for mis¬ 
sionary and educational purposes.^ 

§ 38. Improvements ^ 

Various statutes relating to Improvements on Indian 
lands have been construed and applied. 
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session in order to remove the improvements.® 
While a decision of the commissioner of the Five 
Civilized Tribes on matters of law as to the own¬ 
ership of improvements on segregated coal lands of 
the Tribes is not binding on the courts, such deci¬ 
sion should not be annulled unless clearly errone¬ 
ous; and it has accordingly been held that, in a 
suit for conversion of improvements on such lands, 
a petition of the commissioner showing ownership 
thereof in the plaintiffs is not subject to demur¬ 
rer, if the cause is otherwise properly pleaded.'* 
“Improvements,” as used in an act of congress giv¬ 
ing the holder of certain Indian leases the right of 
renewal thereof in case he is the owner of improve¬ 
ments erected on the land leased, as it fails to des¬ 
ignate the nature of the improvement, means im¬ 
provements of any description.® Under the custom 
which prevailed in the nations of the Five Civilized 
Tribes, citizens of the United States were permit¬ 
ted to own improvements on town lots for the pur¬ 
pose of residence and trade, and, when such citi¬ 
zens became possessed peaceably of such lots, they 
had as much right to lease and dispose of such im¬ 
provements as had the citizens of such nations.® 
Where a town lot in an Indian reser\'ation was 
Scheduled to the owner of the improvements, and 
after his death was sold by the person in whom the 
law vested the improvements, and pa3mients due the 
tribe were made by sudi purchaser, the patent from 
the tribe in the name of the deceased owner of the 
improvements inured to the benefit of the purchas- 
er.i® An Indian owner of land, held under treaty 
stipulations which provide that the land shall be 
exempt from levy, taxation, or sale, and shall be 
alienable in fee, or leased, or otherwise disposed 
of only to the United States, or to persons then 

a U.S.—Fisk V. Arnold, 166 F. 744, 

BZ C.O.A. 406, reversed on other 
grounds 104 S.W. 824, 7 IniLT. 526. 

7. Okl.—Gamble v. Emery, 221 P. 

514, 94 Okl. 167. 

a N.Y.—^Wait V. Jameson, 15 Abb. 

N.Cas. 382. 

31 C.J. p 526 note 77. 

9. Ind.T.—^Walker Trading- Co. v. 

Grady Trading Co., 39 S.W. 354, 1 
IniLT. 191. 

XOl OkL—^Perryman v. 

133 P. 244, 37 OkL 792, affirmed 35 
f act 830, 238 U.S. 148, 59 L.Ed. 

1242. 

11. Kan.—^Maynes v. Veale, 20 Kan. 

^ '374^ 

31 CJ. p 526 note T9. 

12. U.S.—Walker v. McLoud, 138 F. 

‘ S«4; 70 CGA. 534, affirmed 27 S.Ct 

2S3, 204 0.S. 302, 51 KEd. 495, and 
. ftfflrfiUng Ansley v. Mcl/oud, 82 a 
W. 908, 5 Ind.T. 568. 
la U.a—^Brought' caierokee Na- 


being members of a specified tribe and of Indian 
blood, with the permission of the president, and un¬ 
der such regulations as the secretary of the interior 
shall direct, cannot be compelled, under the Kan¬ 
sas Occupying Claimant Act, to pay for improve¬ 
ments on the premises.^^ An act of an Indian coun¬ 
cil, forfeiting to the nation improvements of a citi¬ 
zen of the United States on lands in such nation, 
is of no validity, in the absence of express author¬ 
ity by treaty or act of congress.^^ Where defend¬ 
ants in a suit by an Indian tribe to dispossess an 
intruder on its lands and recover damages for 
“wrongful detention do not plead the value of their 
improvements, or ask to recover for the improve¬ 
ments, the court is without authority to set off such 
value against the damages awarded plaintiff.^® A 
settler acquires no equitable interest in Indian lands 
by making improvements thereon after the lands 
have been included within the boundaries of a res¬ 
ervation; such improvements are made at the risk 
of the settler.i^ This is also true as to a settler 
who enters on lands located within a reservation 
before it is made part of the public domain subject 
to homestead laws.^® 

§ 39. Towns and Town Sites and Lots 

Rights In, and with respect to, town sites in what 
was formerly the Indian Territory are governed by the 
applicable statutes. 

Under various statutes relating to the incorpora¬ 
tion of towns in what was formerly the Indian Ter¬ 
ritory, town sites may be laid out in the lands of 
certain Indian nations in that territory in conform¬ 
ity with the prescribed methods, and certain per¬ 
sons may acquire a preferential right to purchase 
lots therein.!® The creation of cities and towns 

estate in improvements on Indian 
town lot, with remainder over to an¬ 
other, is in actual possession of the 
lot, his possession is for benefit of 
himself and remainderman, and re¬ 
mainderman is in possession within 
the statute, and is entitled to all the 
rights provided therein; hence, pat¬ 
ents from the Greek Nation covering 
Indian town lots convey title in eaui- 
ty to the owner of the life estate in 
improvements for life, with remain¬ 
der to devisees named in will of 
owner of remainder in improve¬ 
ments.—^Turner v. Kirkwood, supra. 

PiirohM#r*s title as against lessor 
who is trespasser 
Title acquired by preferential pur¬ 
chaser under Atoka Agreement of 
April 23, 1897, embraced in Act June 
28, 1898, S 29, of Choctaw and Chick¬ 
asaw town-site lots, was not subject 
to a trust in favor of lessor of such 
lots because a purchaser derived 
ownership of improvements from 


Woodward, 


tlon, 129 F. 192. 63 C.C.A. 350, re¬ 
versing 69 S.W. 937, 4 Ind.T. 462. 

14. U.S.—^U, S. V. Garaventa land 
& Livestock Co., C.C.ANev., 129 F. 
2d 416, reversing, D.G, 38 F.Supp. 
191 

16. U.S.—WestUng v. U. S., C.C.A. 
Minn., 60 F.2d 398, appeal dis¬ 
missed 53 S.Ct 400, 288 U.S. 590, 
77 L.Ed. 969. 

18L Okl.—U. S. V. Citizens' Trading 
Co., 93 P. 448, 19 OkL 685. 

81 C.J. p 626 note 86. 

Persons entitled to preferwitlal right 
Okl.—^Turner v. Kirkwood, 31 P.2d 
935, 168 OkL 80. 

31 CJ. p 536 note 85 [b]. 

Possession throngh, life tenant 
Under the provision of the Origi¬ 
nal Creek Agreaeaent, Za U.S. St at L. 
p 861, giving a preferential right to 
''any person in rightful possession of 
any town lot having improvements 
thereon,** where the owner of a life 
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and the extinguishment of the Indian title to the 
land therein do not affect the Indians' right to oc¬ 
cupancy of the lots or the treaties giving them the 
right to exclude white men therefrom.^^ Under a 
statute giving the owner of improvements the right 
to acquire title to a town site lot, white men who 
have obtained temporary possession of town site 
lots by leases from Indians cannot use their posses¬ 
sion to secure a fee simple title to the exclusion of 
the Indian lessors.^^ The right of an Indian citi¬ 
zen to purchase town lots of which he is in rightful 
possession, and on which he has made permanent 
improvements, as provided by act of congress, at 
half of the appraised valuation, is the personal right 
of the Indian by reason of the blood of his tribal 
parent. So, where a citizen by blood and a non¬ 
citizen occupy certain lots, on which they are car¬ 
rying on business, which lots are scheduled to them 
jointly, it is error in law to issue the patent to the 
noncitizen member of the firm, as surviving part¬ 
ner, after the death of the Indian citizen.!^ While, 
as considered supra § 34, an Indian nation cannot 
part with its title, without first having the consent 
of the United States government, it can dedicate the 
use and occupation of a part of its land for town 
site purposes, and will be bound by its dedication.^O 
Where the interior department under the provisions 
of law has made a reservation of tribal Indian lands 
for a town site, and there are outstanding invalid 
conveyances which cloud the title of purchasers of 
lots, the United States may maintain a suit in equity 
for the cancellation of such instruments.^^ The 
business of renting unoccupied town lots in what 
was formerly the Indian Territory, conducted by 
persons not Indians, was not against public pol¬ 
icy, although the title to the land was in the In- 

dians.22 

Remedies for improper disposition of town sites. 


Where a town-site commission issues a patent to 
the wrong party as a result of a material error of 
law, or of misrepresentation or fraud practiced 
against it, or as a result of its own fraudulent 
practices, equity will decree that the title is held in 
trust for the party legally entitled thereto.^^ How¬ 
ever, a patent issued by the town site commissioners 
is impervious to such attack unless it is shown that 
the commission was induced to issue it to a wrong 
party by an erroneous view of the law or by a 
gross or fraudulent mistake of the facts and, in 
the absence of provision therefor, a third person 
may not complain in an ejectment suit of the fraud 
perpetrated by the patentee against the Indian na¬ 
tion or the United States.25 Ejectment will not lie 
against an adverse claimant to a town lot in an 
Indian nation in an action brought by a person 
claiming right to possession under a deed from such 
nation while a contest between the same parties 
involving the title to such lot before the town site 
commission, a tribunal having exclusive jurisdic¬ 
tion over such contests, remains undetermined.^® 
The Cherokee statute of limitations, which provided 
'that judgment should not be rendered for the re¬ 
covery of any improvement on the public domain 
in any suit unless instituted within three years next 
after the time of the accrual of the cause of ac¬ 
tion, applied to town lots and town sites which had 
been segregated from the public domain by law, 
and the right of occupancy to which had been sold 
to individual citizens of the nation.27 Where, pur¬ 
suant to statute, commissions are appointed or ap¬ 
proved by the secretary of the interior to survey, 
plat, schedule, and appraise town lots, the United 
States will be liable if these commissions are guilty 
of fraud or gross negligence in carrying out their 
duties; but the findings of such commissions are 
presumed to be correct, and fraud or gross mis- 


lessee's transferee, who by withhold¬ 
ing possession from the lessor pre¬ 
vented the latter from erecting im¬ 
provements himself, where both les¬ 
sor and lessee were trespassers.— 
Johnson v. Riddle, OM., *36 S.Ct 893, 
240 U.S. 467, 60 L.Ed. 762, affirming 
139 P. 1143, 41 Okl. 759. 

Banitable title before issuanoe of 
patent 

The owner of permanent Improve¬ 
ments on town lots in government 
town sites in the Indian Territory, 
to whom the lots had been sched¬ 
uled, had at least equitable title 
thereto before the Issuance of a pat¬ 
ent—Choctaw, O. & G>. R Co. v. 
Drew. 130 P. 1149, 37 Okl. 896, 44 L. 
R.A.,N.S., 38. 

17.,‘ Ind.T.—^Maxey v.„ Wright, 64 S. 

W. 807, 8 In^T.^ 248. j , , 


18. U.S.—W. O. Whitney Dumber & 
Grain Co. v. Crabtree, 166 F. 738, 
92 C.C.A. 400, affirming 104 S.W. 
862, 7 Ind.T. 636—^Praer v. Wash¬ 
ington, Ind,T., 126 P. 280, 60 C.C.A. 
194. 

19- Okl.—Smith v. Kennedy, 149 P. 
197, 46 Okl. 493. 

20L Ind.T.—Davenport v. Buffington, 
46 S.W. 138, 1 Ind.T. 424. 

21. U.S.—U, S. V. Dowden, C.C.Okl., 
104 P. 475, affirmed 220 P. 277, 136 
C.C.A. 293, appeal dismissed 37 S. 
Ot 114, 242 U.S. 661, 61 D.BJd. 660. 

22. IndJT.—Tye'v. Chickasha Town 
Co., 48 S.W. 1021, 2 Ind.T. 113. 

23. Okl.—^Forster v, Ingram, 178 P. 
' 99, 74 Okl. 219—^Padgett v. Trent, 

160 P: 38, 61 Okt 49. 
jML pkt—^Padgett v. Trent, supra— 
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Past V. Walcott, 134 P. 84«. 38 Okl. 
715—Acton V. Culbertson, lOO P. 
812. 88 Okl. 280. 

31 C.J. p 527 note 94. 

Presumption, of oorrectaess 

In suit by rightful claimant of 
patent to avoid decision of land de¬ 
partment and charge legal title of 
patentee with his equitable right, 
brought on ground of department's 
mistake of law or fact, every reason¬ 
able presumption must be indulged 
in, in support of department's deci¬ 
sion resulting in patent.—Forster v. 
Ingram. 178 P. 99. 74 Okl. 219. 

25. Okl.—^ACiller v. Severs, 141 P- 
966, 42 OkL 878. 

26. Okl.—^Tynon v. Hall, 98 P. 895, 
22 OkL 684. 

27. Ind.T.—^Rush v. Thompson, 63 
S.W. 333, 2 Ind.T. 657. 
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take can be established only by clear and convinc¬ 
ing evidence.** So, too, where the United States 
approves and confirms a sale of town lots, it can¬ 
not be held liable as for a wrongful taking or ap¬ 
propriation for the benefit of another, unless it is 
shown that the sale was fraudulent and that the 
United States was a party to the fraud.^* 

Applicability of state laws. After a town site ad¬ 
dition has been platted and sold, the mere fact that 
the land was laid out in accordance with an act of 
congn'ess does not prevent the state, its political di¬ 
visions, or its courts, from exercising the sovereign 
power of the state in connection with the control 
and determ'nation of property rights therein; and, 
unless otherwise provided, state laws relating to 
plats generally are applicable.*® 

§ 40. Homesteads 

Under various acts of congress, Indians have been 
enabled to avail themselves of the homestead laws, or 
have received allotments of homesteads. 


Under various acts of congress, Indians have been 
enabled to avail themselves of the homestead laws,*^ 
or have received allotments of homesteads,** and, 
as considered infra § 54, such allotted homesteads 
are usually subject to restraints on alienation. Ex¬ 
cept where they are inconsistent wdth applicable fed¬ 
eral laws,** the homestead laws of the state where¬ 
in such homesteads are situated are applicable there¬ 
to,*^ at least on the removal of all restrictions im¬ 
posed by congressional acts.*® Thus, where all re¬ 
strictions on certain homestead land had been re¬ 
moved, and it was required by a state statute that 
the lease of a homestead should be signed by the 
wife, the lease of such homestead allotment not so 
signed was void, notwithstanding the act of con¬ 
gress providing that the allottee might lease such 
allotment with the approval of the secretary of the 
interior, and although such lease was signed by 
him.*® The homestead of an Indian may, under 
the constitution and laws of Oklahoma, include not 
only the homestead allotment, which is a term used 


88. Svidenoe lAsnfaeleiit 
Mere disparity between appraisal 
and subsequent sale price or amount 
of subsequent assessment is not suf¬ 
ficient to show frai'd or irross mis¬ 
take, especially where conditions are 
not shown to have been the same.— 
Creek Nation v. U. S., 97 CtCl. 602, 
cert'orarl denied 63 S.Ct. 9S0, 31$ U. 
S, 787, 87 UEd. 1154. 

28. Froiod not shown 
Where by an act of the general 
council of the Seminole Nation a 
townsite commission was created, 
and said commission under the au¬ 
thority of said act acquired a tract 
of land which was divided into lots 
and offered for sale; and where a 
number of lots were sold to Brown, 1 
principal chief of said Nation; and 
where said sale to Brown was not in 
accordance with the provisions of 
said act in that in such sale Brown 
was relieved of the requirement to 
erect a b ilding or buildings on said 
lots within six months thereafter, 
but where said sale to Brown was 
later ratified and confirmed by reso¬ 
lution of the Seminole general coun¬ 
cil, and said resolution was after¬ 
ward ratified and confirmed by the 
congress of the United States, it is 
held that the proof submitted is In¬ 
sufficient to show that said sale was 
a fraud on the plaintiffs rights or 
that the ratification of said sale by 
the congress in these circumstances 
amounts to a taking of plaintiffs 
land by the United States.—Seminole 
Nation V. U. S., 92 Ct-CL 210, certio¬ 
rari denied 61 S.Ct. 841, 313 U.S. 583, 
U.Bd. X623. 

ax OkL—Stockton v. Board of 

Com’rs of tHttsburg County, 85 P. 
Id 408, 184 Okl. 150. 


31. U.S,—Taylor v. Brown, 13 S.Ct. 

649. 147 U S. 640, 37 L.Bd. 313, af¬ 
firming 40 N.W. 625, 5 Dak. 835. 

31 C.J. p 527 note 98. 

SeOermtaatiozL of act under which 
patent Issued 

(1) Where Indian homestead en- 
trymen under earlier act submitted 
final proofs after later act became 
effective, they could elect under 
which act they would make proof 
and secure patents.—U. S. v. Corpo¬ 
ration of President of Church of Je¬ 
sus Christ of Latter-Day Saints, C. 
C.A.Utah, 101 F.2d 156. 

(2) An administrative finding that 
Indian homestead entry men had 
made final proofs under specified act 
is conclusive on the courts if sup¬ 
ported by substantial evidence, and 
patents regular on their face Issued 
to Indian homestead entrymen under 
specified act must be regarded as 
such an administrative finding; but 
where patents issued to certain In¬ 
dian homestead entrymen mistakenly 
recited that they were Issued under 
an act which applied only to mem¬ 
bers of another tribe, the patents 
could not be regarded as an admin¬ 
istrative finding of intention to make 
final proofs under any particular act. 
—U. S. v. Corporation of President 
of Church of Jesus Christ of Latter- 
Day Saints, supra. 

Abandonment of tribal xelationslilp 

Under an act of congrress provid¬ 
ing that any Indian who has aban¬ 
doned tribal relations shall, on mak¬ 
ing satisfactory proof, be entitled 
to the benefit of the homestead laws, 
a finding of the land board, award¬ 
ing an Indian a homestead, is a con¬ 
clusive adjudication that he had 
abandoned tribal relations.—^In re 
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Wo-gln-up’s Estate, 102 P. 267, 87 
Utah 29. 

32. U.S.—In re Lands of Five Civ¬ 
ilized Tr.bes, D.C.Okl., 1D9 F. «11. 

33. U.S.—Sperry Oil & Gas Co. v. 
Chisholm, Okl., 44 S Ct. 372, 264 
US. 488, 68 L.Ed. 803, affirming 
in part and reversing in part, C.C. 
A., 282 F. 93, which affirms, D.C., 
Chisholm V. Creek & Indiana De¬ 
velopment Co., 273 F. 5S9. 

Okl—Smith v. Cuff, 275 P. 1064, 13*6 
Okl. 24. 

34. Okl,—Robinson v, Beaty, 181 P- 
941, 75 Okl. 69. 

31 C.J. p 527 note 3. 

Consent to sale obtained by fkand 
Title of woman of one of Five Civ¬ 
ilized Tribes to individual land oc¬ 
cupied by her and husband as home¬ 
stead, attempted to be conveyed by 
deed, to which husband's as^sent was 
obtained by fraud, was not divested, 
but passed under her will, subject to 
right of surviving husband to his 
homestead therein.—Barnett v. Love, 
248 P. 645, 118 Okl. 31. 

35. U.S.—Sperry Oil & Gas Co. v. 
Chisholm, Okl., 44 S.Ct 372, 264 
U.S. 488, 68 L.Bd. 803, affirming 
in part and reversing in part C.a 
A-, 282 F. 93, which affirms, D.C„ 
Chisholm r. Creek & Indiana De- 

* velopment Co., 278 F. 589. 

Okl.—Billy v. Le Flore County Gas 
& Electric Co., 1*20 P.2d 774, 190 
Okl. 88. 

3a U.S.—Sperry Oil & Gas Co. v. 
Chisholm, OkL, 44 S.Ct 872, 264 
U.S. 488, L.Ed. 803, affirming 
in part and reversing in part C.c: 
A., 282 F. 93. which.affirms, D.C., 
Chisholm V. Creek & Indian I>e- 
velopment Co., <278 F. 589. 
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in treaties and acts of congress for classification in 
the imposition of restrictions, but may also include 
the tribal surplus allotment, providing the two do 
not exceed the amount allowed by statute.37 By 
act of congress members of certain tribes, at the 
time of the selection of their allotments, were re¬ 
quired to designate a certain part of such allotments 
as homesteads, which should be inalienable for a 
certain period.^* 

§ 41. Indian Scrip 

Where scrip is Issued to Indians In exchange for 
lands ceded by them, the provisions cf the statute or 
treaty under which It Is irsued must be followed in the 
location of the land with such scrip. Although such scrip 
is not assignable, the land entered on such scrip is 
alienable as soon as located. 

Where scrip is issued to Indians in exchange for 
lands ceded by them, the provisions of the statute 
or treaty under which it is issued must be followed 
in the location of land with such scrip.^^ Where 
location is restricted by statute to unoccupied lands, 
land occupied by the holder of a state title, with val¬ 
uable improvements thereon, is not subject to loca- 

B. PROPERTY HELD B" 

§ 42. In General 

Under various treaties and statutes individual In¬ 
dians may acquire lands in severalty. Various questions 
relating to allotment have been adjudicated, Including 
the applicability of the General Allotment Act, the effect 


§ 42 

tion.^® A valid location may, however, be made on 
occupied land with the consent of the occupant.^i 
Under a statute so providing, scrip may be located 
on unsurveyed land on which half-breeds have made 
improvements,^^ and improvements caused to be 
erected on unsurveyed land by an attorney in fact 
of a half-breed are made by the half-breed within 
the meaning of the statute.^® After a location is 
made in conformity to law, the holder acquires a 
vested right.’*^ He possesses the equitable title to 
the land, the government holding the legal title in 
trust for him;46 and a patent subsequently issued 
to another is void.**® Actual possession or occu¬ 
pancy by the holder of the scrip is not necessary.^*^ 
The decision of the United States land officers on 
the location of scrip is final and conclusive.^® 

Notwithstanding such scrip is not assignable,^® 
the land entered on such scrip is alienable as soon 
as located;^® and the holder of the scrip may give 
a valid power of attorney not only for the loca¬ 
tion of the land,®! and for the erection of improve¬ 
ments on it,®® but for its conveyance after loca¬ 
tion.®® 

INDIVIDUAL INDIANS 

of allotment on the status of the land, and the use or 
acquisition of allotted land for public purposes. 

Under various treaties with the Indian tribes to 
ffiat effect,®^ and under various congressional acts 
providing for the allotment of lands in severalty 


37. U.S.—Sperry Oil & Gas Co. v. 
Chisholm, supra. 

38. Okl.—^Hancock v. Mutual Trust 
Co., 103 P. 566, 24 Okl. 391. 

31 CJ. p 528 note 5. 

39. Colo.—Fee v. Brown, 30 P. 340, 
17 Colo. 510. 

31 CJ. p 52S note 6. 

Location generally see infra S 47. 

40. U.S.—U. S. V. Chapman, C.C. 
Cal., 25 P.Cas.No.14,785, 5 Sawy. 
528. 

41. Minn.—Thompson v. Myrick, 20 
Minn. 205, affirmed 99 U.S. 291, 25 
L.Ed. 324. 

42. U.S.—Myrick v. Thompson, 99 
U.S. 291, 25 L.Ed. 324, edhrming 
20 Minn. 205. 

31 C.J. p 628 note 9. 

43. U.S—Midway Co. v. Eaton, 22 
S.Ct 261, 268. 183 U.S. 602, 619, 46 
L.Ed. 346, 357, affirmed 82 N.W. 
861, 1118, 79 Minn. 442. 

44. 'U.S.—^Midway Co. v. Eaton, 22 
S.Ct. 261, 268, 183 U.S. 602, 619, 46 
L.Ea. 346, 357, affirmed 82 N.W. 
861. Ills, 79 Minn. 442. 

N.D.—Heerman v. Rolfe, 145 N.W. 
601, 27 N.D. 46. 


45. U.S,—Larrlviere v. Madegan, C. 
CMinn,, 14 F.Cas.No.8,096, 1 DilL 
455. 

N.D—^Heerman v. Rolfe, 145 N.W. 

601, 27 N.D. 45. 

46. Minn —^Midway Co. v. Baton, 82 
N.W. SOI, 1118, 79 Minn. 442, af¬ 
firmed 22 S.Ct. 261, 268. 183 U.S. 

602, 619, 46 L.Ed. 347, 857. 

47. U.S.—Midway Co. v. Baton, 22 
S,Ct 261. 26S, 183 U.S. 602. 619, 46 
LBd. 347, 367, affirming 82 N.W. 
861, 1118, 79 Minn. 442. 

Minn.—Sharpe v. Rogers, 12 Minn. 
174. 

43. Minn.—Monette v. Cratt, 7 

Minn, '234. 

49. U.S.—Felix v. Patrick, Neb., 12 
S.Ct 862, 145 U.S. 317, 36 LBd. 
719, affirming, CC., 36 F. 457. 

31 C.J. p 628 note 14. 

50. Mmn.—CouPsolIe v. Weyerhaus- 
er, 72 N.W. 697, 69 Minn. 328. 

31 aj. p 528 note 15. 

51. N.D.—^Heerman v. Rolfe, 145 N. 
W. *601, 27 N.D. 46, 55. 

31 C.J. p €28 note 16. 

52. U.S.—^Midway Co. y. Eaton, 23 
S.Ct 261, 268, 183 U.S. 692, 619, 46 

7ir 


L.Ed. 347, 357, affirming 82 N.W. 
831, 1118, 79 Minn. 442. 

ND.—^He^rman v. Rolfe, 145 N.W. 
601, 27 N.D. 45, 35. 

53. U.S—Midway Co v, Eaton, 22 
S.Ct 261, 268, 183 U S 602. 619 4-6 
L.Bd. 347. 367, affirming 82 N.W. 
861 1118 , 79 Minn, 442. 

31 CJ. p 528 note 18. 

54. U.S.—^Francis v. Francis, Mic’^., 
27 S Ct 129, 203 U.S. 233, 51 L.Ed 
166. 

31 C,J. p 607 note 64. 

OoxLStxuctioii of agreement 
In construing agreement for al¬ 
lotment of Creek Indian lands court 
must consider conditions 8£f3Ctlng 
parties at time agreements were 
made, and court must make effective 
intention of parties as expressed in 
entire agreement—^U. S. v. Hayes, C 
C.A.Okl., 20 P.2d 873, certiorari de¬ 
nied Riverside Oil & Refining Co. v. 
Cimarron River Oil Co., 48 S Ct. 116, 
276 U.S. 652, 72 L.Bd. 421, U. S. v. 
Cimarron River Oil Co., 48 S.Ct 116, 
276 U.S. 655, 72 L.Ed. 423 and U. S. 
v. Hayes, 48 S.Ct 116, 275 U.S. 656, 
72 L.Ed. 423. 
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to Indians,55 individual Indians may acquire and • 
have acquired lands in severalty, in many instances 
subject to restrictions on the alienation of such 
lands, as considered infra §§ 53-63. Under statutes 
so providing, individual Indians may also acquire 
rights in state or other lands and the allotment 
of tribal lands to individual Indians is permissible 
under New York statutes to that effect.®^ 

Applicability of General Allotment Act, Under 
a provision of the General Allotment Act, 25 U.S. 
C.A. § 339, expressly excluding the territory of par¬ 
ticular tribes from the operation of the act, allot¬ 
ment in severalty to individual members of such 
tribes cannot be made.®^ Whether the provisions 
of the General Allotment Act apply to allotments 
made under a statute authorizing the allotment of 
lands of a particular tribe depends on the intent of 
congress in adopting the latter statute.59 Where 
an allotment is made under a treaty in existence 
prior to the allotment act, the treaty, and not the 
act, is controlling.®® 

Effect of allotment on status of land. After al¬ 
lotment, the allotted land is no longer part of the 
reservation nor is it tribal land.®2 However, 
it has been held that where the allotted lands are 


• held in trust by the government they remain In¬ 
dian territory during the trust period,®® and cease 
to be part of the unappropriated public domain on 
which a settler could urge a ninety-day preference 
right.®^ 

The effect of the granting of an allotment or a 
patent on the status of an Indian is considered in 
connection with the treatment of the particular 
status involved, as, for example, the effect on an 
Indian’s status as a citizen is considered supra § 
4, and the effect on his status as a ward of the 
government is considered supra § 20. 

Payment of expenses of making allotments. 
Where an agreement between the United States 
and a tribe contains no provision that the United 
States should bear the expenses of the allotment, an 
obligation to bear such expenses cannot be im¬ 
plied ;®5 and under a statute providing that the ex¬ 
pense of appraisements of the tribal property as pre¬ 
liminary to allotment or sale of the property shall 
be paid out of tribal funds, the secretary of the in¬ 
terior had implied authority to pay the expense of 
appraisal of improvements on the property out of 
tribal funds.®® 

Use or acquisition of allotted land for public 


5&. U.S.—U. S. V. Heinrich, B.C. 
Mont, 12 F,2d 938, affirmed. CC.A., 
16 P.2d 112 . 

31 C.J. p 607 note 67. 

56. N.T.—Jimeson v. Pierce, 79 N. 
T.S. 3, 78 App.Div. 9. 

NT.C.—Colvord v. Monroe, 63 N.C. 288. 
CongressioiLal cosseat by implicatioiL 
The reservation of power in the 
state to tax the lands and other prop¬ 
erty of Indians outside the reserva¬ 
tion implies congrressional consent to 
acquisition by reservation Indians of 
land and property outside of lands of 
the reservation.—^Trujillo v. Prince, 
78 P.2d 146, 42 N.M. 337. 

57. N.T.—^Terrance v. Gray, 156 N. 
Y.S. 916, 171 App.DIv. 11 . 

31 G.J. p 508 note 69. 

Statute 9M to acquiadtiQu of property 
sreneraJly 

Statute authorizinsT Indians to ac¬ 
quire, hold, and convey realty was 
held not determinative of Indian's 
risrhts in reservation allotment but 
r^tes solely to property off the res¬ 
ervation.—Application of Parker, 237 
N.T.S. 134, 227 App.Div. 107, affirmed 
171 N.E. 808, 263 N.T. 620. 

68 . "LBaOn of Seneca STatlon. 
ir.S.—U. S. y. Erie County, D.C.N.Y., 
31' !P.Supp. 67. 

5ft.' U.S.—St. Marie V. XT. S., aC.A. 
Cfa.,^ l(36^f'.2d^ 876, affirming, B.C., 
24 F.Suppv; 237, certiorari denied 
61 S.Gt 36. 811 662, 85 L.Bd. 

417. 


General Allotment Act held inappli¬ 
cable 

The General Allotment Act has 
been held inapplicable to the allot¬ 
ment of tribal lands to the Mission 
Indians, where that was not the in¬ 
tent of congress in adopting the 
Mission Indian Act; and a certificate 
of a special allotting agent for the 
Mission Indian Reservation in Cali¬ 
fornia, allegedly indicating that the 
General Allotment Act was applica¬ 
ble, was not indicative of con¬ 
gressional Intent to that effect; nor 
would a provision in the General 
Allotment Act, that provisions there¬ 
of as amended were thereby extend¬ 
ed to all lands' theretofore purchased 
or which might thereafter be pur¬ 
chased by authority of congrress for 
the use or benefit of any individual 
Indian, or band, or tribe of Indians, 
make the General Allotment Act ap¬ 
plicable to the Mission Indians in 
California,; nor did the allotment of 
Irrigable lands by the secretary of 
the interior, under a provision of the 
Mission Indian Act referring to a 
provision of the General Allotment 
Act, indicate that the entire General 
Allotment Act was applicable, since | 
the secret€try had authority to alldt' 
such lands under the si^cific provi¬ 
sion of the Mission Indian Act.—St. 
'Marie v. XT. S., supra, 
ea Mature of land allotted 
While the allotment act provides 
ftyr the allotment of land suitable 
fpr agiricultural or grazing purposes, 
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an allotment of timber land selected 
by an Indian under a treaty, prior 
to the allotment act, which did not 
specify the character of the land to 
be allotted, cannot be refused on 
that ground.—^U. S. v. Payne, Wash., 
44 S.Ct. 862, 264 XJ.S. 446, 68 L.Bd. 
782, affirming, C.C.A., 284 F. 827. « 

61. XJ.S.—XT. S. v, Oklahoma Gas & 
Electric Co.. C.C.A.Okl., 127 P.2d 
' 349, affirmed 63 S.Ct 634. 318 XT. 

S. 206, 87 L.Ed. 716, affirming, B.C., 

. 37 F.Supp. 347, certiorari granted 

63 S.Ct 40, 317 U.S. 608, 87 L.Ed. 
493—U. S. v. Minnesota, C.C.A. 

■ Minn., 118 P.2d 770. 

—U. S. V. Oklahoma Gas & 
Electric Co., C.C.A.Okl., 127 P. 2 d 
^ 349, affirmed 68 S.Ct. 634, 818 U.S. 

206,' 87 Li.Ed. 493, affirming, B.C., 

! 37 F.Supp. 347, certiorari granted 

63 S.Ct 40, 317 U.S. 608, 87 L<.Ed. 

- 716—U. S. V.' Minnesota, C.GA, 

- Minn., 113 P. 770. 

63. Minn.—State-v. Cloud, 228 N.W. 

' 611, 179 Minn. 180. 

U.S.—^U. S. V. Ladley, B.C.Idaho, 

4 F.Supp. 580. 

;65. U.S.—Seminole Nation v, U. S., 

, ^ 93 CtCl. 600, certiorari granted 62 
I S.Ct 106, 814 U.S. 597, 86 L.Ed, 
481, modified on other grounds 62 
• S.Ct 1049, 316 U.S. 286, 86 L-Ed. 

, 1480—Choctaw Nation v. U.- S., 

I 91 CtCL 820. 

jeet' U.s.«—Choctaw, Nation v. u. s., 
supra. 
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purposes. Under statutes to that effect, lands al¬ 
lotted in severalty may be acquired for public pur¬ 
poses, including a right of way for a highway, by 
condemnation under the laws of the state in which 
the land is situated,®*^ or, for the opening and es¬ 
tablishment of a highway, by the granting of per¬ 
mission by the secretary of the interior, on com¬ 
pliance with such requirements as he deems neces¬ 
sary, to state or local authorities so to use the al¬ 
lotted lands.®^ A statute authorizing the secretary 
of the interior to grant permits for public utility 
lines in “reservations and other public lands*’ has 
been held not to apply to lands allotted in severalty 
to Indians although held in trust by the United 
States to prevent improvident alienation by the In¬ 
dians,®® so that an electric company, which had ob¬ 
tained permission from the state to use the high¬ 
way over such lands, previously acquired by the 


state with the permission of the secretary of the 
interior under the statute mentioned above, was 
not required to obtain the permission of the secre¬ 
tary to use the highway for its lines.*^® 

Under a statutory provision to that effect, part 
of the land of a tribe may be reserved from allot¬ 
ment for specified public purposes and where 
land which has been reserved is subsequently aban¬ 
doned for the use for which it was reserved, such 
land reverts in accordance with the terms of the 
provision.^2 Thus, under the terms of the provi¬ 
sion to that effect, where a railroad has acquired 
a right in the nature of an easement for its right 
of way, the land, on the subsequent abandonment 
of the reservation by the railroad, will pass to the 
owner of the legal subdivision of the land from 
which it was taken, that is, the allotteeJ® While the 
transfer of such reserved land to the allottees of 


C7. XJ.S.—^U. S. V. state of Minne¬ 
sota, C.C.A.Mlnn., 113 P.2d 770. 
Belation of secretary of interior to 
prooeedinsT 

Under statute providing that lands 
allotted in severalty to Indians may 
be condemned for any public purpose 
under laws of state or territory 
where located, permission of secre¬ 
tary of interior Is not requisite to 
exercise of power to condemn, but 
secretary is an “indispensable party” 
to condemnation proceedings.—^U. S. 
V. Oklahoma Gas & Electric Co., C« 
C.A.Okl., 127 F.2d 349, affirmed 63 
S.Ct 534, 318 U.S. 206. 87 L.Bd. 716, 
affirming, DC., 37 F.Supp. 347, cer¬ 
tiorari granted 63 S.Ct. 40, 317 U.S. 
608, 87 L..Ed. 493. 

08 . U.S.—^U. S. V. State of Minne¬ 
sota, C.C.A.Mlnn., 113 F.2d 770. 
Xnterest of secretaxy of interior in 
a right of way opened and estab¬ 
lished by a state across allotted In¬ 
dian lands in accordance with state 
laws and with secretary's permis¬ 
sion is confined to protection of In¬ 
dian ward against alienation of any 
part of his land without payment of 
just compensation, and to safeguard 
his substantial rights under appli¬ 
cable law.—'U. S. V. Oklahoma Gas & 
Electric Co., C.C.A.Okl., 127 P.2d 349, 
affirmed 63 S.Ct. 534, 318 U.S. 206, 
‘87 L.Ed. 716, affirming, D.C, 37 F. 
Supp. 347, certiorari granted 63 S.Ct. 
40, 317 U.S. 608, 87 L.Bd. 493. 

69. CoiLstraotioiL of statute 
Where statute authorizing secre¬ 
tary of interior to permit state au¬ 
thorities to establish highways 
through any Indian reservation or 
lands allotted ip severalty to any in¬ 
dividual Indian referred both to res¬ 
ervations and to allotted lands, it 
was to be inferred that congress in a 
contemporaneous act authorizing pe]> 
mits for electric lines in ^reservations 


did not mean to include allotted 
lands in term “reservations;” more¬ 
over, where that portion of Kickapoo 
Indian Tribe which went to Mexico 
and then returned to Oklahoma, 
where reservation was established, 
relinquished all their claims to reser¬ 
vation lands in consideration of al¬ 
lotments of land to individual mem¬ 
bers of tribe, the Kickapoo reserva¬ 
tion was obliterated and the term 
“reservation,” as used in statutes re¬ 
lating to rights of way through res¬ 
ervations for electric lines, could not 
be construed as applying to lands al¬ 
lotted to such Indians.—U. S. v. Okla¬ 
homa Gas & Electric Co., Okl., 63 S. 
Ct. 534, 318 U.S. 206, 87 L.Ed. 716, 
affirming, C.C.A., 127 P.2d 349, affirm¬ 
ing, D.C., 37 F.Supp. 347, certiorari 
granted 63 S.Ct. 40, 817 U.S. 608, 87 
Ii.Ed, 493. 

70. U.S.—^U. S. V. Oklahoma Gas & 
Electric Co., Okl., 63 S.Ct, .634, 318 
U.S. 206, 87 L.Bd, 716, affirming, C. 
C.A., 127 F.2d 349, affirming, B.C., 
37 F.Supp. 347, certiorari granted 
63 act. 40, 317 U.S. 608, 87 L. 
Ed, 493. 

71. Coustractiou of provisio& 

In construing the provision of the 
statute for final disposition of affairs 
of the Five Civilized Tribes, relating 
to title to lands' reserved from allot¬ 
ment or sale, court could take into 
account background against which 
statute was enacted and the other 
provisions thereof.—^U. S. v. Magnolia 
Petroleum Co., C.C.A.Okl.', 110 P.2d 
212 . 

72. U.S.—U. S. V. MagnoUa Petrole¬ 
um Co., supra. 

73. U.S.—^U. a V. Magnolia Petro¬ 
leum Co., supra. 

Frovlsioii as ooustitntiiig grasit; pur¬ 
pose 

The provision of the act for the 
I final .disposition of the affairs ,of the 
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Five Civilized Tribes, which relates 
to title to land reserved from allot¬ 
ment and abandoned for use for 
which land was reserved, constitutes 
grant of land reserved from allot¬ 
ment for right of way or other rail¬ 
road purpose to the owner of the le¬ 
gal subdivision out of which it was 
taken, where the railroad had a right 
in the nature of an easement but 
failed to acquire legal title by pay¬ 
ment within permitted time, or 
ceased to use land for purpose for 
1 which It was reserved; and the pur¬ 
pose of the provision was to avoid 
the plam evils which would arise 
from the retention in the tribe, as 
remote dedicator, of the strip, or oth¬ 
er small tract reserved for right of 
way or other railroad purposes.— 
U. S. V. Magnolia Petroleum Co., su¬ 
pra. 

Bight matuziaig into easement 
The provision is not confined, to 
instances in which railroad has rip¬ 
ened easement for right of way but 
includes cases where railroad ac¬ 
quired right susceptible and capable 
of being matured or ripened into an 
easement; and 'a railroad company 
which filed map of definite location 
of right of way through Indian Ter- 
,ritory became vested with contingent 
or inchoate right to acquire right 
of way and had “right in the nature 
of an easement,** since on filing of 
map, strip of land was “appropri¬ 
ated** to railroad purposes—^U. S. v. 
Magnolia Petroleum Co., supra. 

Act of oongrsss as conAroaiing 
In determining title to a strip of 
land which had been part of a pro¬ 
posed railroad right of way travers¬ 
ing land of Indian Tribe in Okla¬ 
homa, act of congress for final dis- 
IMsition of the affairs of the tribe, 
rather than the law of Oklahoma 
was controlling.—^U. Sl v. Magnolia 
Petroleum Co., sup^ 
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the adjoining land is a departure from the theory 
underlying the statutes and agreements governing 
allotments, which is the equalization in value of the 
various allotments,it is within the pow'er of con¬ 
gress to make such departure in the light of the 
special considerations present, congress having the 
pow’er to make such disposition as it chooses of such 
abandoned strip.*^® 

§ 43. Who Entitled to Allotments 

Who is entitled to an allotment op share In the dis¬ 
tribution of Indian lands or funds generally depends on 
the applicable treaty or statute. 

Whether one is entitled to an allotment or share 
in the distribution of Indian lands or funds gen¬ 
erally depends on the provisions of the applicable 
treaties or statutes.*^^ Thus it has been held, under 
treaties or statutes to that effect, that only Indians 
may receive annuities and allotments of tribal 
lands,^® or that only Indians residing on the reser¬ 
vation are entitled to allotments.^® It has been held 
that in the absence of provision to the contrary, 
the right of individual Indians to share in tribal 

74. U.S.—U. S. V. Magnolia Petro¬ 
leum Co., supra. 

75. Znoonvexiieiice and dixnlniitioxL la 
value 

In providing for allotment of land 
to members of Choctaw and Chicka¬ 
saw Tribes, congress was free to 
depart from plan of equalization in 
value In infrequent instances of 
abandonment of strip, where travers¬ 
ing of an allotment and dividing of 
it into two separate tracts would in¬ 
evitably bring about inconvenience 
and diminution in value which would 
more than offset the slight Inequal¬ 
ity in compensation to the allottee 
for the strip accepted in the first 
instance and restored on failure to 
pay compensation or abandonment 
for right of way purposes.—XJ. S. v. 

Magnolia Petroleum Co., supra. 

76. U.S.--U. S. V. Magnolia Petrole¬ 
um Co., supra. 

77- U.S.—^Lemieux v. U. S., C.C.A. 

Minn., 15 F.2d 618, certiorari de¬ 
nied 47 S.Ct 468, 273 U.S. 749, 71 
LuBd. 872. 

D.C.—^U. S. ex reL Jump v. Ickes, 

117 P.2d 769, 73 App.D.a 141, cer¬ 
tiorari denied 61 S.CL 1088, 313 
U.S. 575, 85 L-Bd. 1533. 

Mont.—State v. Phelps, 19 P.2d 319, 

93 Mont 277. 

31 C.J. p 508 note 78. 

SSgSttm of fxeedmen and their minor 
childjfen 

Under statutes and agreements be¬ 
tween the United States and the 
Choctaw and Chickasaw Nations to 
that effect, minor <^ildTen of Choc¬ 
taw freedmen bom between S^tmi- 


property, whether land or funds, is limited to those 
who are members of the tribeand under a stat¬ 
ute to that effect, only those who are members of 
the tribe on a specified date are entitled to allot- 
ments.®! Under statute to that effect, allotments 
on the reservation of a particular tribe may be 
granted to members of other tribes who are without 
allotments elsewhere;®^ and under such statute the 
right to an allotment is not dependent on a personal 
residence on the reservation.®® 

"Where an allotment act makes no distinction with 
respect to the right to an allotment between In¬ 
dians of the full blood and those of mixed blood, 
all Indians, whether of the full blood or of mixed 
blood, who are living on the reservation in the 
tribal relation at the time of the enactment, are en¬ 
titled to share in the allotment of the tribal lands 
and persons of mixed blood, who, although not liv¬ 
ing on the reservation, have been recognized by the 
tribe as members thereof, and have been formally 
declared such by the tribe in council or the equiv¬ 
alent, may properly be given allotments.®® Under 
statutes to that effect, an Indian woman does not 

Halbert v. U. S., 61 S.Ct 23, 282 
U.S. 818, 76 L..Ed. 731. 

81. Beath pxior to Bpeciflod data 
The provision of the Osage Allot¬ 
ment Act of June 28, 1906, that the 
roll of the Osage tribe as it existed 
on January 1, 1906, should deter¬ 
mine the persons entitled to allot¬ 
ment of tribal lands and funds there¬ 
under did not contemplate that tribe 
members whose names appeared on 
the December, 1906, roll, but who 
had died between making^ of that 
roll and January 1, should be in¬ 
cluded as allottees; and the tribal 
property rights of an Indian dying 
prior to January 1, died with him, al¬ 
though his name by inadvertence or 
mistake or lack of knowledge on the 
part of the agent was retained on 
the roll—U. S. ex reL Jump v. Ickes, 
117 P.2d 769, 73 App.D,C. 141, certio¬ 
rari denied 61 S.Ct, 1088, 313 U.S. 
676, 86 D-Bd. 1638. 

82. U.S.—Halbert v. U. S., Wash., 
61 S.Ct. 616, 283 U.S. 763, 76 L.Bd. 
1389, reversing, C.C.A.., U. S. v. 
Halbert, 38 P.2d 796, U. S. v. Pro- 
voe. 38 F.2d 799, U. S. v. Walkow- 
sky, 38 F.2d 805, and U. S. v. Rolf- 
son, 38 F.2d 806, certiorari grant¬ 
ed Halbert v. U. S., 61 S.Ct 23, 282 
U.S. 818, 76 L.Bd. 731. 

83- U.S.—Halbert v. U. S., supra. 

84. U.S.—Sloan v. V, S., C.C.Neb.. 
118 F. 288, appeal dismissed 24 S. 
Ct. 670, 193 U.S. 614, 48 L.Ed. 814. 
31 C.J. p 608 note 74. 

Persons of mixed blood as Indians 
see supra S 2. 

U.S.—Sloan v. U. S., supra. 


ber 25, 1902, and March 4, 1906, were 
entitled to enrollment and allotments 
of lands of the Choctaw and Chicka¬ 
saw Heservation; and Choctaw and 
Chickasaw freedmen were entitled to 
purchase, under ‘‘preferential rights,” 
sufficient surplus reservation lands 
to give each of them, with the lands 
allotted to them, a tract of forty 
acres.—Choctaw and Chickasaw Na¬ 
tions V. U. S., 81 Ct.Cl. 63, certiorari 
denied 56 S.Ct. 246, 296 U.S. 643, 80 
UBd. 458. 

7a Mont.—State v. Phelps, 19 P.2d 
319, 93 Mont. 277. 

79. U.S.—Lemleux v. U. S., C.C.A. 
Minn., 16 F.2d 518, certiorari de¬ 
nied 47 S.Ct. 458, 273 U.S. 749, 71 
L.Bd. 872. 

Residence on allotted land as neces¬ 
sary in order to acquire absolute 
title see infra § 46. 

Besideace of bands on rssorvatioiL 
A statute providing for the allot¬ 
ment of lands in the Umatilla Reser¬ 
vation to the confederated bands re¬ 
siding on the reservation was held 
to authorize the allotment of lands 
to Indians belonging to the bands in 
question, although not then residing 
on the reservation.—Hy-yu-tse-mll- 
kin V. Smith, Or., 24 S.Ct. 676, 194 
U.S. 401, 48 L.Bd. 1039—Smith v. 
Bonifer, C.C.Or., 164 F. 883, affirmed 
166 F. 846, 92 C.C.A. 604. 

SO. U.S.—Halbert v. U. S., Wash., 61 
S.Ct 616, 283 U.S. 753, 76 L.Bd. 
1389, reversing, C.C.A., U, S. v. 
Halbert. 38 F.2d 796, U. S. v. Pro- 
voe, 38 P.2d 799, U. S. v. Walkow- 
sky, 38 P.2d 805. and U. S. v. Rolf- 
son, 38 F.2d 806, certiorari granted 

720 


85. 



42 C.J.S, 


INDIANS 


lose her rig^ht to tribal property or funds by con¬ 
tracting marriage with a white man and such is 
the rule, notwithstanding that the woman has sev¬ 
ered tribal relations, has become a citizen, and has 
taken up the ways of civilized life.^*^ Where there 
is a tribal law regulating the rights of white per¬ 
sons who marry members of the tribe, the right of 
such persons to allotments of the tribal land de¬ 
pends on the provisions of such law.^s 

Children of mixed marriages. Similarly, under 
statute to that effect, all children born of a mar¬ 
riage, occurring prior to such statute, between a 
white man and an Indian woman by blood, although 
not by adoption, where the woman was then or at 
her death recognized by the tribe, have the same 
rights to the property of the tribe as any other 
member thereof but the statute does not give 
such rights to children of a marriage contracted 
after the passage of the act, where prior to the birth 
of the children the mother abandoned her tribal re¬ 
lations and adopted the customs and habits of civ¬ 
ilized life;^® and it has been held that children 
born to a half-blood Indian woman and a white 
man after the mother had abandoned her tribal re¬ 
lations are not entitled to allotments.®^ Whether 
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the grandchildren of a marriage between an Indian 
woman and a white man are entitled to allotments 
under such statute will depend on the status of the 
father or mother of the children, as the case may 
be, and not on the status of the grandparents.® ^ 
Heads of Indian families. Under a treaty or stat¬ 
ute so providing, the heads of Indian families are 
entitled to reservations or allotments.®® Persons 
within the scope of such statute or treaty have been 
held to include a white man married to an Indian 
woman,or an Indian woman married to a white 
man.®® Where allotments are limited to Indians, 
but the amount to be allotted depends on whether 
the allottee is the head of a family, the amount is 
determined by his status at the time of the allot¬ 
ment, and not at the date of the act.®® 

Menibers of tribe by adoption. Indians,®*^ and 
others,®® who have become members of a tribe by 
adoption may be entitled to allotments, provided, 
under a regulation to that effect, the adoption is 
approved by the secretary of the interior.®® 
Previous allottee. An Indian is not entitled to 
two allotments, and where he has been granted, and 
has accepted and enjoyed, a full allotment, he can¬ 
not assert a claim to another nor are his chil- 


86. U.S.--Pape v. U. S., aC.A.Wash., 
19 F.2d 219. 220, certiorari denied 
48 S.Ct. 29, 276 U.S. 532, 72 L.Bd. 
411. 

87. U.S.—Pape V. U. S., supra. 
“The policy evidenced by the acts 

cited being: one of encouragement to 
Indians to take up the ways and 
customs of civilized life. It is made 
plain to them that in doing so they 
will have saved to them any rights 
they may have to share in tribal 
or other property.*'—^Pape v. U. S., 
supra. 

Half-blood Indian woman, who had 
lived with, and been recognized as 
a member of, an Indian tribe for 
many years, although having subse¬ 
quently married a white man and 
adopted the customs and habits of 
civilized life, is entitled to an allot¬ 
ment—Reynolds v. U. S., D.C.S.D., 
205 F. 685. 

sa U.S.—^Matter of Enrollment of 
Persons Claiming Rights in Chero¬ 
kee Nation, 40 CtCl. 411, affirmed 
27 S.Ct 29, 208 U.S. 76, 51 L.Ed. 96. 
31 C.J. p 508 note 79. 

88. U.S.—Halbert v. U. S., Wash., 
51 S.Ct 615, 283 U.S. 763, 75 L.Ed. 
1389, reversing, C.C.A., U. S. v. 
Halbert, 38 P.2d 796, U. S. v. Pro- 
voe, 38 P.2d 799, U. S. v. Walkow- 
sky, 38 F.2d 806, and U. S. v. Rolf- 
son, 38 P.2d 806, certiorari grant¬ 
ed Halbert v. U. S., 61 S.Ct 23, 282 
U.S. 818, 75 L.Ed. 731—Pape v. U. 
S.. C.C.A.Wash.. 19 P.2d 219, cer- 
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tlorari denied 48 S.Ct 29, 276 U.S. 
532, 72 L..Bd. 411. 

90. U.S.—^Pape V. U. S., supra. 

91. U.S.—Reynolds v. U. S., D.C.S. 

‘ D., 206 F. 685. 

92. U.S.—Halbert v. U. S., Wash., 61 
S.Ct 615, 283 U.S. 763, 76 L..Ed. 
1389, reversing, C.C.A., U. S. v. 
Halbert 38 F.2d 795, U. S. v. Pro- 
voe, 38 P.2d 799, U. S. v. Walkow- 
sky, 38 F.2d 806, and U. S. v. Rolf- 
son, 38 P.2d 806, certiorari grant¬ 
ed Halbert v. U. S., 61 S.Ct 23, 282 
U.S. 818, 75 L..Ed. 731. 

sa U.S.—Wilson V. Wall, Ala., 6 
Walt 83, 18 L..Ed. 727. 

31 C.J. p 608 note 80. 

94. Miss.—Turner v. Fish, 28 Miss. 
306. 

31 C.J. p 608 note 81. 

95w U.S.—Smith v. Bonifer, C.C.Or., 
164 F. 883, affirmed 166 F. 846, 92 
C.C.A. 624—Waldron v. U. S., C.C. 
S.D., 143 F. 413. 

96. U.S.—Sloan v. U. S., aC.Neb.. 
118 F. 283, appeal dismissed 24 S. 
Ct. 670, 193 U.S. 614, 48 L,.Bd. 814. 

97. U.S.—La Clair v. U. S., aC. 
Wash., 184 F. 128. 

Tribal membership as acquired by 
adoption see supra § 10. * 

98. Former slaves 

Where, under Treaty of 1866 be¬ 
tween United States and Cherokees, 
negro freedmen, who at time of the 
war between the states were slaves 
of the Cherokees, were adopted into 
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the tribe, they and their descendants 
were entitled to participate in the 
allotment of lands equally with mem¬ 
bers of the tribe by blood.—Ross v. 
Ickes, 130 F.2d 416, 76 U.S.App.D.C 
146. 

99. U.S.—U. S. V. Provoe, C.C.A. 
Wash., 38 F.2d 799, certiorari 
granted Halbert v. U. S., 51 S.Ct 
23, 282 U.S, 818, reversed on oth¬ 
er grounds 61 S.Ct 616, 283 U.S. 
753, 76 L.Bd. 1389—Mitchell v. U. 
S., C.C.A.Wash., 22 F.2d 771. 

1. U.S.—Tiger v. Twin State Oil 
Co., C.C.A.OkL, 48 F.2d 609, 511, 
affirming, D.C, Kemohah v. Shaf¬ 
fer Oil & Refining Co., 38 F.2d 666. 
“The assertion of a claim to a 
second allotment is a fraud on every 
other member of the Tribe.”—^Tiger 
V. Twin State Oil Co., supra. 

Express relinquishment of second al¬ 
lotment 

Under a provision of the Creek 
Agreement to that effect, a Creek 
Indian by .accepting allotment se¬ 
lected by gruardlan expressly relin¬ 
quished all right, title, and interest 
in subsequent allotment.—Tiger v. 
Twin State Oil Co., supra. 

Usa of English and Indian names 
Creek Indian cannot use English 
name to get one allotment and In¬ 
dian name to get another, for allot¬ 
ments are made to individuals and 
not to names.—^Tiger v. Twin State 
Oil Co., supra. 
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dren, in his right, entitled to another allotment.® 
Thus, an Indian is not entitled to more than one 
allotment as a member of more than one tribe.® 

§ 44. Title and Rights Acquired 

The title and rights of an allottee generally depend 
on the terms of the treaty or statute under which the 
allotment Is made. Where the property rights have not 
yet vested congress may change the mode of disposition 
of the land. 

The title and rights of an Indian to whom land 
has been allotted under a treaty or statute depend 
on the terms of the treaty or statute and of the pat¬ 
ent executed in accordance therewith.^ He may be 
vested with a title in fee simple absolute,® or a vir¬ 
tual fee with certain restrictions on the right of 
alienation,® or a base or qualified fee simple title,^ 
or a title in fee subject only to conditions subse¬ 
quent;® or he may be seized of an equitable estate 
in fee.® He may take a vested estate which cannot 


be taken away or affected by any subsequent action 
of the executive department of the government, so 
long as he complies with the conditions,^® or he 
may take only a title of occupancy, the fee remain¬ 
ing in the United States or the state where situat- 
ed.^^ 

One holding title to allotted lands under a pat¬ 
ent regularly issued therefor does not stand in priv¬ 
ity of estate with any prior claimants thereto, but 
receives his title direct through the medium of the 
patent.^2 

Land held in trust by government. Where an al¬ 
lotment is made under a statute which provides 
that the United States shall hold the land in trust 
for twenty-five years, or longer at the option of 
the president, and then convey the land in fee, the 
title to, and control over, the land remains in the 
United States during such period,^® in trust for the 


2. U.S.—^Tigrer v. Twin State Oil Co, 
supra. 

a. "UnUmc Creek Agrreement 
U.a—Mandler v. U..S., C.C.A.Okl.. 62 
F.2d 713, denyingr rehearing 49 P. 
2d 201. 

4. Wash.—In re Little Joe, 5 P.2d 
995, 165 Wash. 628. 

31 C.J. p 509 note 84. 

Liability of lands held by Indian for 
his debts see infra § 90. 

Xbe word ‘‘allot,” as used in an 
agreement between the United States 
and a tribe, providing that lands 
should be allotted among members of 
tnbe, is not a term of sale or grant, 
but of apportionment of that to 
which parties were entitled as of 
right.—Millet v. BUby, 237 P. 869, 110 
Okl. 24L 

Federal law as oontroUU^r 

(1) The Question of the character 
of the estate acquired by an Indian 
involves a construction of the appli¬ 
cable treaties and acts of congress, 
and is solely one of federal law.— 
Jackson v. Harris, C.C.A.Okl., 43 F. 
2d 613. 

<2) The provision of the General 
Allotment Act that, when land had 
been conveyed to Indians by patent, 
each allotee should have the benefit 
of, and be subject to, the laws of 
the state or territory in which he 
resided was intended to define the 
slatus of individual Indians in their 
reiatidn to the state, and was not 
intended to enlarge quanfum of al¬ 
lotments theretofore surveyed and 
held tnist; and question whether 
JEadlaa patentees of land in Flathead 
Re se kv a Ubn, created by Indian 
treaty, tD<^ to high or low wa¬ 
ter-mark wan'not one^sf state law. 
—Montana Pew«K Co. w.* Rochester, 
aCJLMont., 127 F.2d 139 Wm 


Land below high watermark 

Under Indian treaty creating Flat- 
head Reservation and safeguarding 
right of Indians to take fish in wa¬ 
ters within or bordering reservation, 
patent to Indian allotee of land bor¬ 
dering lake convey^ title to high 
watermark only, and title to land be¬ 
low such mark was In the United 
States in trust for the confederated 
Flathead tribes, and the United 
States could deal with such land as 
it saw fit.—^Montana Power Co. v. Ro¬ 
chester, supra. 

Family right of possession 
Under a statute allotting lands to 
Indians in quantities varying accord¬ 
ing to the size of the family, and 
: providing that the allotment could be 
declared abandoned if they failed to 
occupy it, and forbidding alienation, 
the children of the wife by a former 
husband inherited no Interest In the 
I lands on her death before that of her 
I husband, since the only right of the 
husband or wife w€is the enjoyment 
of the family right of possession 
held by the husband for the family. 
—Bird V. Wlnyer, 64 P. 178, 24 
Wash. 269. 

5. U.S.—U. S. V. Heinrich, U.C. 
Mont., 12 F.2d 938, affirmed, C.C.A., 
16 F.2d 112. 

31 C.J. p 509 note 85. 

Titls of Tmited States may be ex, 
tingnished by allotment of Indian 
lands and patent in fee, free from 
any trust provisions either by spe¬ 
cific grant or expiration of trust pe¬ 
riod specified in allotment deed.— 
State. V. Youpee, 61 P.2d 832, 103 
Mont. 86. 

e. U.S.—^U. S. V. Oklahoma Gas & 
Electric Co., C.C.A.OkL, 127 F.2d 
349, affirming, D.C., 37 F.Supp. 347 
—^U. S. V. Minnesota, aaA.Mtnn., 
113 P.2d 770, 


7. U.S.—^U. S. V. Reese, C.C.Ark., 
27 F.Cas.No.16,137, 5 Dill. 406. 

Wash.—Guyatt v. ICautz, 83 P. 9, 41 
Wash. 115. 

8. U.S.—Ross V. Bells, C.C.Wash., 
56 F. 855, reversed on other 
grounds 64 F. 417, 12 C.C.A. 205, 
appeal dismissed 16 S.Ct. 205, 163. 
U.S. 702, 41 L.Ed. 320. 

9. U.S.—^U. S. V, Getzelman, C.C.A. 
OkL, 89 P.2d 531, certiorari denied 
58 S.Ct. 27, 302 U.S. 708, 82 L.Ed. 
647—St. Marie v. U. S.. D.C.Cal., 
24 F.Supp. 237, affirmed, C.C.A,, 108 
F.2d 876, certiorari denied 61 S. 
Ct. 35, 311 U.S. 652, 86 L.Bd. 417. 

31 C.J. p 509 note 88. 

“Through an allotment, an Indian 
allottee acquires an equitable title 
to the land. While the government 
retains the legal title in trust for 
the Indian, the title of the Indian, 
except for the limitation against 
alienation, is, in reality, a title in 
fee simple.”—^Eastman v. U. S., D.C. 
Wash., 28 F.Supp. 807, 808. 

10. U.S.—Ballmger v. U. S., D.C., 
30 S.Ct. 338, 216 U.S. 240, 54 L.Ed. 
464. 

31 C.J. p 509 note 89. 

IL U.S.—^U. S. V. Chase, Neb., 38 
S.Ct 24, 245 U.S. 89, 62 L.Ed. 168, 
reversing 222 P. 693, 138 C.C.A. 
117. 

31 CiJ. p 509 note 90. 

12. Okl.—Reynolds v. Brooks, 162 
P. 411, 49 Okl. 188. 

13. U.S.—U. S. V. Getzelman, C.GJL 
OkL, 89 F.2d 531, certiorari denied 
58 S.Ct 27, 802 U.S. 708, 82 L.Ed. 
647—St. Marie v. U. S., D.C.Cal., 
24 F.Supp. 237, affirmed, C.C.A., 
108 F.2d 876, certiorari denied 61 
S.Ct 35, 811 U.S. 662, 85 L.Ed, 417 
—U. S. V. Ladley, D.aidaho, 4 F. 
Supp. 580. 

,31 C.J. p 509 note 92. 
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use and benefit of the allottees.^^ During this pe¬ 
riod the allottee has an equitable title, ^nd the 
right to exclusive possession of the allotted land, 
subject to the supervisory power of the govem- 
ment.i® 

A trust patent reciting that the government is to 
hold the property in trust and at the end of the 
trust period is to convey the land by patent in fee, 
free from all encumbrances, creates an express trust 
which the United States is legally committed to per¬ 
form and the government may not liquidate the 
trust without the consent of the allottees.^^ While 
under provisions to that effect, a fee-simple patent 
may be granted prior to the expiration of the trust 
period,^^ the government’s obligation to perform its 
trust during that period is not affected by the is¬ 
suance of a fee-simple patent where no applica¬ 
tion was made therefor by the allottee.^o 

Change in mode of disposition; vesting of rights. 
The government in dealing with the Indians may 
create property rights which, once vested, even it 
cannot alter.^i The selection of an allotment of 
land by a member of an Indian tribe and the issu¬ 
ance of a certificate of allotment therefor, pursuant 
to statute, vests the allottee with an absolute right 
to a patent, which may be enforced in the court ,*22 
and where the property right has so vested, the 
right cannot be impaired by statute even while the 


§ 44 

Indian is subject to the guardianship of the United 
States as to his political and personal status.^^ 
However, an Indian, given by statute the general 
right to an allotment from lands of the tribe, ac¬ 
quires no vested interest until the allotment is defi¬ 
nitely selected, located, and set apart and until 
such time, or with respect to property not yet allot¬ 
ted, congress has plenary power to change the mode 
of disposition of the land.25 

Where an amendatory act was passed changing 
the mode of disposition of tribal lands, and provid¬ 
ing for consent to such change by the Indians ex¬ 
pressed in such manner as the president may re¬ 
quire, the secretary of the interior may be re¬ 
garded as acting for the president in such matter 
appertaining to his special duty;^® and acceptance 
by the Indians of their allotments under the act 
without exception was held to constitute a complete 
acceptance of the act.27 

Headright. An allottee also has the right, known 
as a headright, to a pro rata share in a trust fund 
created, under the allotment, from all tribal funds .2^ 

Headrights generally are considered supra § 19. 

Mineral rights. Whether the allottee acquires 
the rights to minerals below the surface depends 
on the terms and provisions of the applicable trea¬ 
ties or statutes .22 


14. U.S.—S. V. Getzelman, C.C.A, 
Okl., 89 F.2d 531. certiorari denied 
68 S.Ct 27, 302 U.S, 708, 82 L.Ed. 
547. 

15. U.S.—^U. S. V. Getzelman, su¬ 
pra—St. Marie v. U. S., D.C.Cal., 
24 F.Supp. 237, affirmed, C.C.A., 
108 F.2d 876, certiorari denied 61 
S.Ct. 86, 311 U.S. 652, 85 L.Ed. 417. 

Trust patent and foil patent com¬ 
pared 

Trust patents for Indian allot¬ 
ments, which are intended to prevent 
the allottees from improvidently 
allenatlniT or encumberinsr the land, 
convey to the Indians the equitable 
title and beneficial use to all that 
would pass under a full patent.— 
Oklahoma v. Texas, 42 S.Ct 406, 268 
U.S. 674, 66 L..Ed. 771. 

16. U.S.—St Marie v. U. S., D.C. 
Cal., 24 F.Supp. 237, affirmed, C.C. 
A., 108 F.2d 876, certiorari denied 
61 S.Ct 36, 311 U.S. 662, 85 L..Bd. 
417. 

17. U.S.—^U. S. V., Ferry County, J>. 
C.Wash., 24 F.Sqpp. 399. 

18. U.S.—^U. S. V. Ferry County, su¬ 
pra. 

19. U,S.—^U. S. V. Nez .Perce Coun¬ 
ty, C.C.A.Idaho,' 96 F.2d 232, re¬ 
manding cause^. JW^F.Si^pp. 


267, rehearing denied, C.C.A., 96 
F.2d 238. 

20. U.S.—Mahnomen County v. U. 
S., C.C.A.Minn., 131 P.2d 936. 

21. U.S.—Mclntire v. U. S., D.C. 
Mont, 22 F.Supp. 316, reversed on 
other grounds, C.C.A., U. S. v. Mc¬ 
lntire, 101 F.2d 650. 

22. U.S.—Ballinger v. U. S., D.C., 
30 S.Ct 338, 216 U.S. 240, 54 L.Ed. 
464—U. S. V. Dowden, Okl., 220 F. 
277, 136 C.C.A. 293, appeal dis¬ 
missed 37 S.Ct 114, 242 U.S. 661, 
61 L.Ed. 550. 

23. U.S.—U. S. V. Heinrich, D.C. 
Mont, 12 F.2d 938, affirmed, C.C. 
A., 16 F.2d 112. 

24. U.S.—Clay v. U. S., C.C.A.Neb., 
282 F. 268. . 

81 C.J. p 509 note 98. 

Approval by secretary of interior 

(1) Approval bf allotment by sec¬ 
retary not merely ministerial, but 
essential to give vested right.- 7 -Lwi- 
ieux V. U. S., C.C.A.Minn., 16 F.2d 
518, certiorari denied 47 S.Ct 458, 
273 U.S. 749 . 71 LJBd. 872. 

(2) Until secretary of interior has 
approved alleged allotments to mem¬ 
bers of Agua Caliente Band of Mis¬ 
sion Indians, no. right thereto 
**yests*’ in alleged allottees, and 


there is no “estoppel” against the 
government to question validity of 
alleged allotment.—^Arenas v. U. S., 
C.C.A.Cal., 137 F.2d 199. 

25. U.S.—Lemieux v. U. S., aC.A. 
Minn., 15 p.2d 518, certiqrari de¬ 
nied 47 S.Ct 468, 273 U.S. 749, 71 
L.Ed. 872—Cherokee Nation v. U. 
S., 92 CtCl. 262—Chippewa Indians 
of Minnesota v. U. S., 90 CtCl. 140 
—Chippewa Indians v. U. S.. 88 Ct 
CL 1, affirmed 59 S.Ct 687, 307 U. 
S. 1, 83 L.Ed. 1067—Choctaw and 
Chickasaw Nations v. U. S., 81 Ct 
Cl. 63, certiorari denied 66 S.Ct 
246, 296 U.S. 64^, 80 L.Ed. 458. 

31 C.J. p. 609 note 99. 

29. U.'S.—Chippewa Indians of Min¬ 
nesota V. U. S., 90 CtCl. 140. 

27, U.S,—Chippewa Indices of Min¬ 
nesota V. U. S,, 90 CtCL 140. 

,28. ’ Okl,—Cook V. First' Nat. Bank 
. of Pawhuska, 291 P. 43, 145 Okl. 6. 
a». ■ ti.s.—▼. -wise, CC.A.Okl.. 

; 52 P.2d 644, certiorari denied 52 

' S,Ct 265, 284 U.S. 688, 76 L.Ed. 

Iir^eir Seminole Agreements 

* * has been held that under the 
I Seminole Agreements an allotment 
!to an Indian, passed not only the 
! surfs.ce rights, but also the min- 
I eral and subsurface rights!, and that 
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Timber rights. An Indian allottee has the right 
to cut timber as an incident to his ownership of the 
land.3® 

Wafer rights. It has been held that where a fee- 
simple patent is granted it includes water and ditch 
rights appurtenant to the land, even though such 
rights are not expressly mentioned in the patent 
but the right to use water appurtenant to Indian 
lands held by the allottees under trust patents is the 
property of the United States.^- Under a treaty 
reserving waters within a reservation for the equal 
benefit of tribal members, when allotments are made 
of lands which have no agricultural value without 
water the allottees acquire the right to some por¬ 
tion of the tribal waters and under a provision 
of the Allotment Act authorizing the secretary of 
the interior to prescribe rules and regulations to 
secure just distribution of the water, the secretary 
cannot affirmatively authorize unjust and unequal 
distribution, so as to impair the rights of the al- 
lottees.3^ 

Right to proceeds from land. Individual Indians 
to whom land has been allotted are entitled to the 
proceeds therefrom,35 except in so far as particu¬ 
lar rights in the property have been reserved to 


the tribe or the government, such as, under some 
treaties or statutes, mineral rights, as considered 
supra note 29. 

Enforcement of rights. An Indian allottee, who 
is in the rightful possession of land and has the 
beneficial use therein, may sue for trespass there- 
on,35 or can maintain ejectment therefor alone, 
without joining the United States,37 even though 
the government holds in trust the legal title to the 
land.33 

Property as belonging to community or separate 
estate. It has been held that an allotment issued 
to an Indian is his separate estate, and not the 
property of the community estate, even though the 
allotment was made to the Indian as the head of 
a family for the benefit of himself and the fam¬ 
ily; and where the Indian purchased other land 
with funds derived from the allotted land, the new 
land was also part of his separate estate.33 

Rights of minor or incompetent Indians. The 
right of minor or incompetent Indians to a share 
in tribal funds or property, and the extent to which 
such funds or property are subject to the control of 
the secretary of the interior, are dependent on the 
provisions of the applicable statutes.^® 


the Curtis Act, containlngr a con¬ 
trary provision, is not applicable.— 
Pish V. Wise, C.C.AOkl., 52 F2d 544. 
certiorari denied 52 S Ct. 265. '284 
U.S. 688, 76 LEd. 581—Vinson v. 
Graham, CCA.O-:l., 44 P.2d 772, cer¬ 
tiorari denied 51 S.Ct 341, 283 TJ.S. 
819, 75 KEd. 1435—^Moore v. Carter 
Oil Co.. CC.A.O:a.. 43 P.2d 322. 
Trader Osage Allotment Act 

(1) Under Osase Allotment Act, 
minerals on allotted lands are re¬ 
served to the use of the tribe for a 
period of twenty-five years, at the 
expiration of which time, unless oth¬ 
erwise provided by confess, they 
become the property of the individ¬ 
ual owner.—Leahy v. Indian Terri¬ 
tory Ilium, Oil Co., 135 P. 416, 39 
Okl. 312. 

(2) Statutes extending the trust 
period, during: which the mineral 
ria-hts are reserved to the tribe, are 
•within the power of congresa— 
A'^ams V O-age Tribe of Indians, D. 
aOkl.. 50 P.2d 918, affirmed, C.C.A., 
39 P2d 653, certiorari denied 53 S. 
Ct 116, 287 U.S. 652, 77 L.Ed. 363, 
Adams V. U. S., 53 S.Ct 116, 289 U.S. 
-662. 77 L.Bi 563, Mullendore v. 
Osage Tribe of Ind ans, 53 S.Ct 116, 
287 U.S. 653. 77 L.Ed. 564, and Yar- 
borougdi V * Osage Tribe of Indians, 
5T S.Ct 117, 287 U.S. 653, 77 L.Bd. 
JS6V ‘ '' 

TJ^tdpr Toxic sta^L^ 

Updey tfie applicable New York 
statutes, a Seneca Indian allottee 


’ acquires title to the surface only, 
mineral rights being reserved to the 
tnhe, and is not entitled to damages 
for removal of gypsum underlying 
the allotment, where surface was not 
Injured.—^Application of Parker, 237 
N.Y.S. 134, 227 App.Div. 107, affirmed 
171 NE. 808, 253 N.Y. 620. 

3D. U.S.—Eastman v. U. 'S., D.C. 
Wash., 28 F.Supp. 807, reversed on 
other grounds, CC.A., 118 P.2d 
42*1, certiorari denied 62 S.Ct. 68, 
314 U.S. 635, 86 LEd. 510. 

31. U.S.—U. S. V. Heinrich, D.C. 
Slont, 12 F.2d 938, affirmed, C.C. 
A., 16 P.2d 112. 

32. Mont—^Anderson v. Spear-Mor- 
gan Livestock Co., 79 P.2d 667, 107 
Mont 18. 

33. U.S.—^U.S. v. Powers, Mont, 59 
S.Ct. 344, 305 U.S. 627, 83 L.Ed. 
330, affirming, C.C.A., 94 F.2d 783, 
modifying, D.C., 16 F.Supp. 156, 
certiorari granted 59 S.Ct 69, 305 
U.S. 681, 83 L-Ed. 366. 

Water rights in Indian lands gen¬ 
erally see supra 9 31. 

3A. U.S.—^U. S. V. Powers, Mont., 
59 •S.Ct 344, 806 U.S. 627, 83 L.Ed. 
330, affirming, C.C.A., 94 P.2d 783, 
modifying, D.C., 16 F.Supp. 155, 
certiorari granted 59 S.Ct 69, 305 
U.S. 581. 83 L.Bd. 866. 

35. U.S.—^U. S. V. Sandstrom, D.C. 

Okl., 22 F.Supp. 190. 

Authoxity to give away funds 
The superintendent ot the Osage 
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Agency was without authority to 
give away any of funds due a mem¬ 
ber of the Osage Indian Tribe.—^U. S. 
V. Sandstrom, supra. 

Prooeeds from sale of logs 
Where individual Indians have 
rightfully cut logs on land allotted 
to them and a government agent 
seizes and sells them, the Indians 
have a valid claim to the proceeds.— 
Thayer v. U. S,. 20 CtCl. 137. 

38. Idaho.—Carter v. Wann, 67 P. 
314, 6 Idaho 556. 

Or.—Smith v. Mosgrove, 94 P. 970, 51 
Or. 496. 

37- Wash.—Frazee v. Piper, 98 P. 
760, 61 Wash. 278. 

33. Or.—Smith v. Mosgrove, 94 P. 
970, 61 Or. 495. 

39. Wash.—In re Little Joe, 5 P.2d 
995, 166 Wash. 628. 

49. TXnder statutes as to Osage m. 
dlans 

(1) Under the Act of June 28, 
1906, 80 providing, it was held that 
in the distribution of funds of the 
Osage Indians payment to minor In¬ 
dians was to be made to the parents 
subject to the right of the commis¬ 
sioner of Indian affairs to withhold 
such funds if they were being squan¬ 
dered or misused.—^Work v. U. ,S., 
ex rel. Lynn, 45 S.Ct 39, 266 U.S. 
161, 69 L.Bd. 223, reversing Pall v. 
U. -S., 285 P. 889, 52 App.D.C. 155— 
31 CJ. p '532 note 72 CcJ. 
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I 45. Possession and Residence 

It Is sometimes required that the Indian reside on the 
land reserved to him, generally for a specified period, 
before he acquires absolute title. 

Under some treaties or statutes to that effect, 
actual possession of, and residence on, the land re¬ 
served to the individual Indian, generally for a 
specified period, is required in order that the Indian 
acquire absolute title.^i The residence of an agent 
on the land does not satisfy this requirement.'*^ 

I 46. Abandonment or Forfeiture 

Where residence on the lands reserved Is required, 
voluntary removal therefrom without the Intention of 
returning works a forfeiture. 

Where a treaty or statute requires residence on 
the lands located, voluntary removal therefrom 
without the intention of returning works a forfei¬ 
ture,*^ and title reverts to the United States with¬ 
out entry or other act on the part of its agents.** 
However, a temporary absence does not cause for¬ 
feiture,*® nor does a removal by force.*® The act 


of an applicant for an Indian allotment selection in 
executing and delivering a contract for the sale of 
the land sought to be filed on, in case he succeeds 
in getting such tract, raises a presumption that he 
is not intending to file on such allotment in good 
faith, but for speculation and with the intention to 
abandon and forfeit his rights to such land.*^ 

§ 47. Selection, Location, Certificate, and Pat¬ 
ent 

The selection of, and filing on, an allotment Is the 
Inception of title. The patent relates back thereto; and 
generally the execution and delivery of the patent Is a 
mere ministerial act. Other matters adjudicated include 
the right of selection, the effect of the Issuance of cer. 
tificates of allotment, location, or selection, and the sur¬ 
render of an allotment certificate. 

The selection of, and the filing on, an allotment 
of land is the inception of the title of the Indian 
allottee or his heirs;*® and when the patent, which 
is only the evidence of title, is issued, it relates back 
to the inception of the title,*® and no further.®® A 
patent issued after the selection of the land con- 


(2) Under the Act of April 18, 
1912, alterinff the Act of June 28, 
1906, the power to direct and con¬ 
trol the Investment of funds paid to 
incompetent Indians or the gruard- 
ians of minor or incompetent Indi¬ 
ans was placed in the county courts, 
the secretary of the interior being 
entitled merely to invoke such pow¬ 
er and submit the matter to the con¬ 
sideration of the county court— 
Work V. U. S., ex rel. Lynn, supra. 

(3) Under the Act of Mar. 3, 1921, 
so providing, it has been held that 
payments made to the guardian of a 
minor or Incompetent Indian are 
limited to the amounts specified by 
statute, and that the excess is to be 
held ard invested for the minor or 
incompetent by the secretary of the 
Interior, and that the county courts 
still retain the sole power with re¬ 
spect to the specified sums paid to 
the guardian.—^Work v. U. S., ex rel. 
Lynn, supra. 

(4) The last mentioned statute 
has been held valid on the ground 
that the earlier statutes did not ex¬ 
haust the power of congress, in the 
discharge of the nation’s duty* of 
guardianship, to prescribe the meth¬ 
od of disposing of the funds.—^Ne- 
kah-wah-she-tun-kah v. Fall, 290 F. 
303, 53 App D.C. 328, appeal dis¬ 
missed Ne-kah-wah-she-tun-k€di v. 
Work, 45 S.Ct. 224, 266 U.S. 695, 69 
L.Ed. 458. 

(5) The statute of Feb. 27, 1925, 
providing that property received by 
Osage Indian guardian, which was 
theretofore under supervision and 
control of the secretary of interior, 
should not thereby become divested 
of such supervision and control, was 


intended to reimpose such restrlc- 
'‘ions on all funds In guardian’s 
hands which In their inception were 
under such supervision and control; 
and the supervision and control of 
the secretary applies to all funds 
disbursed by the secretary, even 
though paid in part before statute 
relmposing such control; and, on 
guardian’s resignation, were payable 
♦■o superintendent of Osage Indian 
Agenev.—^Hickey v. U. S., C.C.A.Okl., 
64 F.2d 638. 

41. Okl.—Blackwell v. Harts, 167 P. 
326, 66 Okl. 94. 

31 C.J. p 510 note 8. 

Residence on tribe's reservation as 
necessary to entitle one to allot¬ 
ment see supra { 48. 

42. Miss.—^Doe v. Newman, 11 Miss, 

666 . 

43. N.C.—Welch V. Trotter, 63 N.C 
197. 

31 C.J. p 610 note 5. 

44. Ala.—Corprew v. Arthur, 16 
Ala. 525. 

31 C.J. p 510 note 6. 

45. Tenn,—^Morgan v. Fowler, <2 
Terg. 450. 

31 C.J. p 510 note 7. 

46. Miss.—^Ltand v. Keim, 62 Miss. 
341. 

31 C.J. p 610 note 8. 

47. Okl.—^Abbott v. Perry, 149 P. 
202, 46 Okl. 462. 

4a U.S.—First Nat. Bank v. U. S., 

C. C.ANeb., 59 F;2d 367, affirming, 

D. C., U. a V. First Nat. Bank, 56 
F.2d 634. 

31 C.J. p 510 note 15. 

However, under the Curtis Bill $ 
11, a selection of an allotment, made 
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by father and mother of a Creek 
minor by virtue of a certificate of 
selection issued by the Dawes Com¬ 
mission in 1899, did not vest the al¬ 
lottee with any title to the fee, and 
no way was provided under, that act 
for allottee to obtain title, and the 
method by which allottee could ob¬ 
tain title was first provided by Act 
March 1, 1901.—Tom v. Mills, 209 P. 
163, 87 Okl. 164, error dismissed 44 
act 179, 263 U.S. 728, 68 L.Bd. 628. 

The term "seleot” meaiLs the form¬ 
al application at the land office for a 
particular tract of land.—Bruner v. 
Wolfe, 237 P. 364. 110 Okl 257— 
Millet V. BUby, 337 P. 859, 110 OkL 
241. 

42. U.S.—First Nat Bank v. U. S., 

C. C.ANeb., 59 F.2d 367, affirming, 

D. C., U. S. V. First Nat Bank, 56 
F.2d 634. 

OkL—Millet V. Bilby, 237 P. 859, 110 
OkL 241. 

81 C.J. p 610 note 16. 

60 . U.S.—First Nat Bank v. U. a, 
CCA.Neb, 59 F.2d 367, affirming, 
D.C., U. S. V. First Nat Bank, 56 
F.2d 634. 

XaiLd as ripariau 

Whether lands, not riparian when 
selected by the allottee or since, 
were riparian before such selection 
cannot be considered, and the allot¬ 
tee has no right to alluvian land.— 
First Nat Bank v. U. S., supra. 
Damage prior to acqulfdtlon. of title 
The issuance of a patent convey¬ 
ing land to plaintiff was held not to 
entitle her to sue for damages from 
Injuries caused to the land, prior 
to her acquisition of title.—St. Louis 
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fers no new rights,®^ and is void if issued to an¬ 
other than the Indian making the selection,al¬ 
though it has been held that where a patent to land 
allotted to one Indian is issued to another, it will 
be presumed that an assignment of the allotment 
has been made, as is authorized by law.53 A patent 
is evidence that the patentee was one of those en¬ 
titled and that the land has been duly surveyed and 
located and recitals in the patent are conclusive 
as to the identity of the land patented with that se¬ 
lected, at least as to third persons.®® An article in 
a treaty providing that certain lands should be 
granted to certain persons named therein, by patent 
from the president, has been held not of itself a 
grant, but merely a contract to grant such lands by 
patent after location.^® 

Reservation of lands for individual Indians, In¬ 
dividual Indians for whom lands are reserved under 
a treaty take by the treaty, not by patent from the 
govemraent.S’^ The title is complete when the lo¬ 
cation is made,s^ and relates back to the date of 
the treaty.53 


Execution and delivery of patent. After compli¬ 
ance with the acts of congress and agreements rel¬ 
ative to the distribution of Indian lands, the allot¬ 
tee’s title becomes absolute, and the execution and 
delivery of patents thereafter are mere mmistrial 
actsbut an allottee is not entitled to a patent as 
a matter of right where certain conditions precedent 
have not yet been complied with.®^ Moreover, the 
rule with respect to public lands generally, that a 
patent passes title to the patentee, on its being re¬ 
corded as required by statute, even though delivery 
to the patentee has not yet been made, as appears in 
the CJ.S. title Public Lands § 192, also 50 C.J. p 
1098 notes 55-58, has been held to apply to patents 
of lands allotted to Indians.®^ However, it has been 
held that where allotted land is held in trust by the 
government for a specified period a patent in fee 
simple, issued before the expiration of that period, 
is not valid unless it is accepted by the allottee;®® 
and it has been held that where the deed of the prin¬ 
cipal chief of the tribe was not delivered, no title 
passed to the allottee as against a subsequent allot¬ 
tee of the land.®^ 


& S. P. It Co. V. Stephenson, 144 P. 
387, 43 OkL €76. L.R.A.19163S 966. 

51. Okl.—^Wood V. Gleason. 140 P. 

418. 43 Okt 9. 

31 CX p 510 note 13. 

BSL Wia—Powler v. Soott, ^5 N.W. 

716, €4 Wis. 509. 

31 aJ. p 510 note 14. 

63. Wash.—Meeker v. Wlnyer, 92 
P. 883, 48 Wash. 27. 

54. Miss.—^Harris v. McB^issack, 34 
Miss. 464. 

Ctmfliot of presQsuptioaB 
Where presumptions ansinsr from 
certificates of location of a register 
of the land office and presumptions 
arising from patents conflict, the 
real right becomes open to inquiry; 
but. if the patentees are In posses¬ 
sion. the party not in possession 
must assail the patent.—^Ayres v. U. 
S., 42 Ct.Cl. 385. 

56. U.S.—Crews v. Burcham. 1 
Black 353, 17 LuBd. 91—Mann v. 
Wilson, '23 How. 457, 16 LuEd. 584. 

sa Ind.—^Lcmglois v. Coffin, 1 Ind. 
446. 

57. US.—^Francis v. Francis, Mich., 
27 S.Ct. 129, 303 U.S. 233. 51 L.Bd. 
165. 

31 C.J. p -SIO note 10. 

sa —Francis v. Francis, 99 N. 

14, 136 Mich. 288. 

31 OlJ. 9 510 note 11. 

69k' T. Lynch, 96 

ItiA. 2Sf.' ^ 

J' ; 4 - ‘ ( i ^ 

Oa Spot^ 

349. 

U a;jF. note. 3,3,. - 


Howorrer, it has been held that 
under Cherokee Allotment Agree¬ 
ment. the exclusive authority to 
place an allottee in possession of his 
allotment and to remove other per¬ 
sona therefrom prior to allottee's re¬ 
ceiving his patent was vested in the 
United States Indian agent for Un¬ 
ion Agency under the direction of 
the secretary of interior, and his 
action cannot be controlled by the 
writ, or process of any court.—^Fore¬ 
man v- Marks, 209 P. 1040, 87 Okl. 
205. 

61. Approval of secretary of in¬ 
terior 

In statute providing that secretary 
of interior “may cause allotments to 
be made" to California Mission Indi¬ 
ans and "upon the approval of the 
allotments ... he shall cause 
patents to issue therefor," the word 
"may" is optative, and hence issu¬ 
ance of patents is mandatory only 
after approval of the allotments, 
whereas secretary's previous acts 
are optional, in the exercise of exec¬ 
utive and almost quasl-Judicial dis¬ 
cretion; and where general allotting 
agent for California Mission Indians 
delivered instruments entitled "se¬ 
lection for allotment," merely certi¬ 
fying that particular Indian had se¬ 
lected designated lots, which read 
"not valid unless approved by the 
Secretary of the Interior," holders df 
such Instruments acquired no vested 
rights and could not compel issuance 
of trust allotment patents, in ab¬ 
sence of determination by secretary 
of interior that the particular band 
of Indians had reached a degree of 
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civilization enabling them to control 
their property severally, and actual 
approval of each allotment.T—St 
Marie v. U. S., D.C.Cal., -24 F.Supp. 
237, affirmed, C.C.A.. 108 F.2d 876, 
certiorari denied 61 S.Ct 35, 311 U. 
S. 653, 85 UBd. 417. 

62. Okl.—^Davis V. Robedeaux, 222 
P. 990, 97 Okl. 86, 

31 C.J. p 511 note 26. 

63. U.S.—^U. S. V. Board of Com'rs 
of Comanche County, D.C.Okl., 6 
F.Supp. 401. 

Meoesslty of statntoxy proviedon 
The 1927 statute relating to can¬ 
cellation of patents In fee simple for 
allotments to Indians held in trust 
was not necessary for the purpose 
of making an acceptance of a fee 
patent a condition precedent to its 
validity.—^U, S. v. Ferry County, D.C. 
Wash., 69 F.Supp. 1007. 

Aooeptanoe by one heir to defraud 
others 

Where trust patent relating to 
land in Washington was issued In 
name of deceased Colville Indian, 
one heir, without consent of the oth¬ 
er heirs, could not accept a fee pat¬ 
ent which such heir caused to be is¬ 
sued for the puipose of depriving 
the other heirs of their interest In 
property by purchasing a tax deed, 
since the property was Jointly owned 
and the law of Washingtozi prevents 
one tenant In common from assert¬ 
ing or claiming a lien ©n realty tot 
taxes paid as against the other ten¬ 
ants in common.—^U. S. v. Ferry 
County, supra. 

64. U.S.—^Mandler v. U. S., aOA. 



42 C.J.S. 


INDIANS 


§ 47 


Right of selection. The right of allottees to se¬ 
lect their allotments is dependent on the provisions 
of the Acts authorizing the allotments.®^ It is the 
duty of the Indian and the United States to select 
the allotted land out of the tribal lands, to see that 
the full acreage was included, that no unnecessary 
additions were made, and that the treaties and the 
laws were fulfilled.®® Under a statute so providing, 
an allottee may make a selection which will include 
improvements made by him, provided it does not 
exceed the standard allotment fixed by statute ;®7 
and of two qualified applicants for an allotment, the 
one owning improvements on the land in question, 
although junior in time of application, is entitled to 
prevail.®® 

A deed which conveys the exclusive right of In¬ 
dians to select their allotment and to obtain patents 
for such allotment conveys an interest in real prop¬ 
erty, which must be in writing to comply with the 
statute of frauds.®® 

What land allotted. In determining what land 
and the extent thereof was allotted the intention of 
the United States must be determined as of the 
time the allotments were made.^® 


Allotment, location, and selection certificates. An 
allotment certificate, when issued to an enrolled 
member of an Indian tribe, like a patent for pub¬ 
lic lands, is dual in effect.'^^ It is an adjudication 
of the special tribunal empowered to decide the 
question that the party to whom it issues is entitled 
to land,*^® and it is a conveyance of the right to this 
title to the allottee.*^® Such certificate regularly is¬ 
sued conveys an equitable title to the allottee which 
may in due time ripen into a legal title by the issu¬ 
ing and delivery of patent.An allotment cer¬ 
tificate is evidence of the right of the allottee named 
therein to the tract of land described therein;*^® 
and where, under statute to that effect, such certifi¬ 
cate is conclusive evidence of such facts,*^® a con¬ 
veyance made by the allottee before the issuance of 
a patent to him carries title.^7 

A register’s certificate of location raises the pre¬ 
sumption that the preliminary steps required by the 
controlling treaty have been taken; but the pre¬ 
sumption may be disproved, and a certificate fraud¬ 
ulently obtained may be impeached.78 

Certificates of selection, in the absence of restric¬ 
tions on alienation, will support a conveyance, and 


Okl., 49 F.2d 201, rehearing denied 
52 F.2d 713. 

€6. U.S.—St. Marie v. U. fi., C.C.A. 
€al., 108 F.'2d 876, affirming, D.C., 
24 F.Supp. 237, certiorari denied 
6*1 S.Ct 35, '311 U.S. 652, 85 L.Sd. 
417. 

Misaloii IndiaiL Act 

Where the right of selection is not 
provided for in the Mission Indian 
Act, and the General Allotment Act 
is not applicable, allottees are not 
entitled to select allotments.—^St. 
Marie v. IT. S., supra. 
jrelBOXL Act as to Chippewa Indiaiis 
Under the Nelson Act providing for 
the cession to the government of va¬ 
rious reservations of the Chippewa 
Indians, and providing for the trans¬ 
fer of Indians from the ceded res¬ 
ervations to another reservation, but 
permitting such Indians to take an 
allotment on the reservation on 
which they reside, an Indian resid¬ 
ing on, a ceded reservation, cmd de¬ 
siring to take an allotment thereon, 
was not required to take e>uy particu¬ 
lar land as his allotment; and it was 
held that the absence of a showmg 
to the contrary required the assump¬ 
tion that allotments on a ceded res¬ 
ervation were made to those living 
thereon, and that they were entitled 
thereto Instead of being removed to 
another reservation.—^WestUng v. U. 
S., C.C.A.Mlnn., 60 F.2d 398, appeal 
dismissed 53 S.Ct. 400, <288 U.S. 590, 
77 L..Ed. 969. 

as. U.S.-r-U. S. v. First Nat Bank, 


D.C.Neb., 6-6 F.2d 634, affirmed. C 
C.A., First Nat Bank v. U. S., 69 
F.2d 367. 

ibaad in, publio domain 

Under a treaty providing for a ces¬ 
sion of land by a tribe to the gov¬ 
ernment and providing that qualified 
Indians shall be entitled to a speci¬ 
fied amount of land to be selected 
under the direction of the president 
lands in the public domain outside 
the ceded territory cannot be select¬ 
ed.—^Parker v. Duff, 47 Cal. 554. 

67. U.S.—U. S. V. Wildcat OkL, 37 
S.Ct 561, 244 U.S. Ill, 61 L.Ed. 
1024. 

31 C.J. p 511 note 35. 

68 . U.S.—^Hamage v. Martin, 37 S. 
Ct. 148, 243 U.S. 386, 61 L.Bd. 383, 
affirming 136 P. 154, 40 Okl. 341. 

69. Ind.—^Taylor v. Southerland, 104 
S.W. 874, 7 Ind.T. 666. 

70. Intention to allot limited area 

Parties’ intention, manifested by 
survey, plat selection and allotment 
entry, patent and patentee’s mesne 
conveyances of Indian lands, to con¬ 
vey no more property than that 
within subdivisiom lines of property 
described, is controlling on question 
of grantee’s right to lands interven¬ 
ing between those patented and re¬ 
ceding river.—^First Nat Bank v. U. 
S.,‘C.C.A.Neb., 59 P.2d 367, affirming, 
D.C., U. S. V, First Nat. Bank, 66 
F.'2d 634. 

71. Okl.—^Bowen v. Carter, 144 P. 
170, 42 OkL 566. 
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72. U.S.—U. S. V. Whitmire, Okl., 
236 F. 474, 149 C.C.A, 626. 

31 C.J. p 611 note 28. 

73. U.S.—U. S. V. Bowden, Okt. 220 
F. 277, 136 C.C.A. 293, appeal dis¬ 
missed 37 S.Ct 114, 242 U.S. 661, 
61 L..Ed. 550. 

31 C.J. p 611 note 29. 

74w Okl.—O’Quinn v. Joiner, 166 P. 
142, 66 Okl. 194. 

75. As shifting burden of proof 
Where, in an action of ejectment 

by an allottee, plaihtiff in support of 
his title shows that the land in¬ 
volved was allotted to him, and there 
is no denial of such allotment, and 
plaintiff’s claim of right, title, and 
possession is based on his allotment 
certificate, the pleading and proof 
of the same is sufficient to place the 
burden on defendant who contro¬ 
verts plaintiff’s rights thereunder.— 
Denver, W. & M. R. Co. v. Adkinson, 
119 P. '247, 28 OkL 1. 

76. Begnlaxity Issuaafeoe of cex^ 
tiiloate 

This act must be* interpreted to 
mean a certificate ■ regularly issued, 
and cannot be so construed as to de¬ 
clare that a ceortlflcate prematurely 
issued furnishes such conclusive ev¬ 
idence.—O’Qumn v. Joiner, 166 P. 
143, 6o OkL 194. 

77. U.S.—U. S. V. Whitmire, Okl., 
236 F. 474, 149 C.C.A, 636. 

78. U.S.—Ayres v. U. 8., 42 CtCL 
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are sufficient basis for an action in ejectment."^® 

Surrender of allotment certificate. An Indian al¬ 
lottee, who has received a certificate of allotment 
and has made no valid conveyance of the land, may, 
before issuance of patent, by agreement with the 
officers of the interior department, surrender such 
certificate and receive a new allotment; and on can¬ 
cellation of the certificate the lands covered again 
become unallotted lands of the tribe.S<l 

Correction of mistakes, A mistake in reporting 
a selection made may be corrected even after the 
issue of patent; but if the allottee is aware of the 
mistake and acquiesces in the action taken, his act 
is virtually a selection of the tract reported.^^ 

§ 48. Power of Allotting Authorities and Ef¬ 
fect of Acts and Adjudications 

a. Power of allotting authorities 

b. Effect of acts and adjudications 

a. Power of Allotting Authorities 

Generally the power of the allotting authorities de¬ 
pends on the provisions of the applicable statutes and 
treaties. 

In general the power of the allotting authorities 
depends on the terms and provisions of the applica¬ 
ble statutes and treaties.®^ Under statute to that 
effect, before allotments can be made the secretary 
of the interior must determine that the Indians are 


competent to own and manage land, must set up the 
mechanics for selection, and must approve the ac¬ 
tual allotments;*^ but it is discretionary with the 
secretary w^hether he shall make such determination, 
or perform such acts, and grant an allotment.*^ 
It is wdthin the supervisory power of the secre¬ 
tary of the interior to withhold the issuance of a 
patent for an Indian allotment when he is satisfied 
that the allotment certificate has been procured by 
fraud.*5 Until the administrative control of the 
secretary over allotments and trust property has 
ceased, the courts are without power to interfere 
with the performance by the secretary of his ad¬ 
ministrative functions with respect thereto.*® 

Prior to action by congress delegating to the 
courts of the United States the power to determine 
such questions, as considered infra § 86, the sole 
authority to settle disputes concerning allotments to 
Indians rested in the secretary of the interior.*^ 

Extension of trust period. Congress has author¬ 
ity to extend and continue the period during which 
the United States shall hold in trust lands allotted 
in severalty to Indians.** 

Supervision of incompetent allottees. The extent 
of the supervisory powers of the secretary of the 
interior and other officers over incompetent allot¬ 
tees depends on the provisions of. the statute grant¬ 
ing such powers.*® 


79. OkL—^Thomas v. Trimble, 267 P- 
243, 130 Okl. 223, certiorari denied 
49 S.Ct 24, 278 U.S. 622, 73 L.Ed. 
543. 

31 CJ. p 311 note 31. 

80. U.S.—U. S. V. Dowden, C.C.Okl., 
194 P. 476, affirmed 220 P. 277, 136 
G.C.A. 29^ appeal dismissed 37 

S.Ct. 114. 242 U.a 661, 61 L..Bd. 
550. 

81. Kan.—-liownsbery v, Hakestraw, 
14 Kan. ISL 

88 . U.S.—St. Marie v. U. S., D.C. 
Cal, 24 F.Supp. 237, affirmed, C. 
C.A., 108 P.2d 876, certiorari de¬ 
nied 61 S.Gt. 36, 311 U.S. 652, 85 
LuBd. 417. 

Vba Jurisdiction, of tlia Dawes 
Qonunissloa did not depend on the 
plaintiff being: griven a hearing:; Ju¬ 
risdiction was grranted by the agree¬ 
ments which g:av6 the commission 
the rigrht to hear and determine who 
would be entitled to be enrolled as 
members of the tribe.—Qreek Nation 

T. U. S., 92 CtCt 346, certiorari de¬ 
nied 61 B,CL 1099, 313 U.S. 581, 85 
I*Bd. 1538. 

The ooaunissioiLw to the Five Civ¬ 
ilised Tidbesy subject to the control 
of the cononlseioner of ^ Indian af¬ 
fairs, and the secretary of the in¬ 


terior, constitutes a special tribunal, 
vested with the Judicial power to 
hear and determine claims of all 
parties to allotments of the lands 
in the Cherokee Nation, and to exe¬ 
cute its Judgments by the issuance 
of the allotment certificates; and 
that tribunal has the exclusive Ju¬ 
risdiction to determine such claims 
and to issue such conveyances.— 
Thompson v. Hill, 150 P. 203, 48 OkL 
304. 

83. U.S.—'St Marie v. U. S., D.C. 
CaL, 24 F.Supp. 237, affirmed, C. 
C.A., 108 P.'2d 876, certiorari de¬ 
nied 61 S.Ct 86, 811 U.S. 662, 85 
UBd. 417. 

84. Amendment as affeotinff disoxe- 
tionaxy power 

Where statute grave secretary of 
the interior discretionary authority 
to make allotments to California 
Mission Indians, but land available 
was insufficient, amendment which 
'^authorized and directed'’ the secre¬ 
tary to cause allotments to he ad¬ 
justed according: to quantity of land 
available, did not repeal former stat¬ 
ute or changre discretionary power 
into a mandate.—St. Marie v. U. S., 
D.C.Cal.. 24 F.Supp. 237, affirmed, C. 
C.A., >108 F.2d 876, certiorari denied 
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61 S.Ct. 86, 311 U.S. 652, 85 L..B<L 
417. 

85. U.S.—U. S. V. Fisher, D.C., 32 S. 

Ct. 196, 223 U.S. 95, 56 L..Bd. 364. 
31 CJ. p 510 note 21. 

88 . U.S.—^ECanson v. Hoffman, C.C- 
A.Okl., 118 F.2d 780. 

87- U.S.—^McKay v. Kalyton, 27 S. 
Ct. 346, 204 U.-S. 4S8, 61 L.Ed. 666, 
reversing: Kalyton v. Kalyton, 74 
P, 491, 46 Or, 116, rehearing: de¬ 
nied 78 P. 332, 46 Or. 116, 127— 
Hy-Yu-Tse-Mil-Kin v. Smith, Or.„ 
24 S.Ct. 676, 194 U.S. 401, 48 L. 
Ed. 1039, affirming: 119 F. 114, 55L 
C.C.A. 216. 

88 . U.S.—^U. S. V. Nez Perce Coun¬ 
ty, I>.C.Idaho, 16 F.Supp. -267, 
cause remanded, O.C.A, 95 F.2d 
232, rehearing: denied 95 F.2d 238—^ 

U. S. V. Liewis County, Idaho, B, 
C, 16 F.Supp. 267, cause remand¬ 
ed, C.CA., *95 F.2d 236, rehearing: 
denied 95 F.2d <238. 

89. Power to withhold fimds 
Where a gmardian for an incompe¬ 
tent Osag:e allottee had been appoint¬ 
ed by a county court of Oklahoma, 
as authorjused by Act April 18, 1912 
S S, amending: the Osag:e Allotment 
Act, which g:ave to the secretary of 
the Interior authority to Investlgrate 
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b. Effect of Acts and Adjndicatioiis 

Adjudications of allotting authorities, and their de¬ 
cisions, recitals, and reports as to matters which it was 
necessary for them to determine, are conclusive, unless 
such determinations were the result of error of law, or 
fraud, or gross mistake of fact. 

The adjudications of the allotting authorities as 
to enrollment and allotment are conclusive and im¬ 
pervious to collateral attack.^® Their action, with 
respect to issues which it was necessary for them 
to determine, will not be reviewed or questioned 
by the courts unless it clearly appears that they 
have committed some material error of law, or 
that misrepresentation and fraud were practiced on 
them, or that they were chargeable with fraud or 
committed such gross error in their findings as to 
make such findings practically amount to fraud.^^ 
However, courts of equity jurisdiction have power 
to determine whether through error of law, fraud, 
or gross mistake of fact the allotting authorities 
have failed to allot lands to the person who is enti¬ 


tled to the same, ^2 qj. have caused a patent to lands 
to be issued to the wrong person, and may correct 
such errors,as by holding the allottee to be the 
trustee of the legal estate of such land for the use 
and benefit of the one entitled thereto.^s Moreover, 
the decisions, recitals, and reports of the allotting 
authorities as to matters, the determination of which 
was not indispensable to an adjudication, are not 
of conclusive effect;^® nor are their decisions con¬ 
clusive in proceedings involving issues other than 
the right of the Indian to take and hold the allot- 
ment.®7 

The conclusiveness of determinations as to tribal 
membership and enrollment for the purpose of as¬ 
certaining the persons entitled to share in the dis¬ 
tribution of Indian funds or to take allotments of 
Indian lands is considered supra § 10. 

Determinations of secretary of interior. Where 
the secretary of the interior is vested with author¬ 
ity to decide who is entitled to an allotment, and 


the conducL of the sruardlans and to 
bring proceedings for the protection 
of the interests of the allottees, the 
secretary had no authority, under 
Act March 3, 1921 § 4, to withhold 
the payment of any portion of the 
Income to which the incompetent al¬ 
lottee was entitled, since the provi¬ 
sion of that act, limiting the pay¬ 
ments to adults not having certifi¬ 
cates of competency and to minors, 
does not apply where a legal guard¬ 
ian of an incompetent has been ap¬ 
pointed; and the provision of Act 
March 3, 1921 § 4, that all payments 
to legal guardians and adults not 
having certificates of Incompetency 
under the Osage Allotment Act 
shall be paid under the supervision 
of the superintendent of the Osage 
agency, does not apply to an incom¬ 
petent allottee for whom a guard¬ 
ian had been appointed by the coun¬ 
ty court of the state, and even if 
that provision required the superin¬ 
tendent to see that the funds 
reached their proper destination, it 
would not relieve the secretary of 
the interior from the obligation to 
make payment to the guardian, as 
required by the act.—Pall v. U. S. ex 
rel. Lynn, 285 P. 889, 52 App.D.O. 
156, reversed on other grounds Work 
V. U. S. ex rel. Lynn, 45 S.Ct. 39, 
256 U.S. 161, 69 L.Bd. 223. 

90. U.S.—Scott V. Beams, 0.0. A. 
Okl., 122 P.2d 777—Creek Nation v. 
U. S., 92 CtCl. 34-6, certiorari de¬ 
nied 61 •S.Ct 1099, 313 U.S. 581, 85 
L.Ed. 1538. 

31 C.J. p 511 note 4*2. 

J^tdioial Botioe of agreements 

Where the attack is based on the 
violation of agreements, which 
agreements are found in the stat¬ 
utes, the court takes judicial noUce 


of what said agreements contain, and 
it was held that an examination of 
said agrreements showed that defend¬ 
ant merely agreed to make up rolls 
of the citizens of plaintiff nation and 
not that the rolls should be absolute¬ 
ly correct, so that the determination 
could not be attacked for errors in 
the rolls.—Creek Nation v. U. S., su¬ 
pra. 

91. U.S.—Norton v. Larney, Okl., 45 
S.Ot 146, 266 U.S. Sll, 69 L.Ed. 
413, affirming, C.C.A., 289 P. 396— 
Scott V. Beams, C.C.A.Okl., 122 P. 
2d 777—Creek Nation v. U. S., 93 
CtCl. 346, certiorari denied *61 S. 
Ct •1099, 313 U.S. 681, 85 L.Ed. 
1538. 

Okl.—Cowe V. White, 251 P. 89, 120 
Okl. 228—Tom v. Mills, 209 P. 163, 
87 Okl. 164, error dismissed 44 S. 
Ct 179, 263 U.S. 728, 68 L.Ed. 628. 
31 C.J. p 511 note 43. 

92. Okl.—Bell v. Mitchell, 136 P. 
1186, 39 Okl. 644, 646. 

31 C.J. p 511 note 44. 

Second allotment to same Sadian 
The action of the Dawes Commis¬ 
sion in making a second allotment to 
the same Indian is correctible, either 
because such action is void, as in 
violation of the agreement being ad¬ 
ministered, or because it was the re¬ 
sult of an extrinsic mistake; but the 
attack thereon must be supported by 
full and convincing proof.—Tiger v. 
Twin State Oil Co., C.C.A.Okl., 48 P. 
2d -509, affirming, D.C., Kemohah v. 
Shaffer Oil & Refining Co., 88 P.2d 
66o. 

93 . Okl.—Summers v. Barks, 127 P. 
402, 36 Okl. 337. 

31 C.J. p 511 note 46. 

In suit for oaaoellatlon 
A finding by the commission to the 
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Pive Civilized Tribes of Indians that 
a person was entitled to enrollment 
as a member of a tribe and to an 
allotment of land, in proceedings 
wholly ex parte, is not conclusive 
against the United States, when It 
sues to cancel the resulting patent 
on the ground that it was obtained 
by means of false and fraudulent 
proofs.—Iowa Land & Trust Co. v. 
U. -S., OkL, 217 P. 11, 133 C.O.A. 121. 
94, U.S.—Tiger v. Twin State Oil 
Co., C.C.A.Okl., 48 P.2d 509, affirm- 
ing, D.C., Kemohah v. Shaffer Oil 
& Refining Co., 38 P.2d 665. 
Cancellation of allotments and pat¬ 
ents see infra $ 49. 

95r Okl.—Bowen v. -Carter, 144 P. 

170, 42 Okl. 566. 

31 C.J. p 511 note 46. 

90. U.S.—^Norton v. Larney, Okl., 45 
S.Ct 145, 266 U.S. 511, 69 L.Bd. 
413, affirming, C.C.A., '289 P. 395. 
Okl.—Cowe V. White, 261 P. 89, 120 
Okl. 228. 

'^Statements and recitals in the 
records of the Commission bearing 
upon matters which were incidental 
and collateral to the ultimate ques¬ 
tion for determination, such as par¬ 
entage, age, sex, and other like de¬ 
scriptive matter, are neither res ju¬ 
dicata nor conclusive.'*—Scott v. 
Beams, C.O-A.Okl., 122 P.2d 777, 782. 
97. Capacity to make oonveyanoe 
The issuance of a patent, while 
an adjudication of an Indian’s right 
thereto, and of his title to the land, 
does not prevent the courts from 
inquiring into the question of his age 
for the purpose of determining his 
capacity to convey such land, and 
the validity of a conveyance from 
him.—Luck Land Co. v. Dickson, 157 
N.W. 665, 132 Minn. '395, affirmed 37 
S.Ct 167, 242 U.S. 371, 61 L.Bd. 371. 
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the extent thereof, his decision, being in exercise 
of judgment and discretion, is not reviewabie by 
the courts, even though such decision may seem to 
be an erroneous one and it will not be interfered 
with unless his discretion is exercised in a manner 
violative of law or vested rights,^^ or unless there 
has been fraud,^ or mistake of fact.2 

Government survey, plat, and patent A govern¬ 
ment survey,^ and the plat, and patent of Indian 
lands,^ are not open to collateral attack. 

Effect of pendency of proceeding. The commis¬ 
sioner to the Five Civilized Tribes in disposing of 
contests between members of the tribe, as to which 
of such members has the right to take in allotment 
particular lands, exercises judicial power, and when 
a contest has been instituted, and is pending before 
the commissioner, the courts are without power to 
enjoin the contesting parties,® 

§ 49- Cancellation of Allotments and Patents 

A patent or allotment may be canceled by a court of 
proper Jurisdiction at the suit of the United States for 
lack of authority, error of law, fraud, or gross mistake 
of fact in its issuance. The interior department and the 
secretary thereof have a limited power to cancel patents 
and allotments. 

A patent or allotment may be canceled by a court 
of proper jurisdiction at the suit of the United 


States where the patent or allotment was granted 
without authority of law,® or through error of law, 
fraud, or gross mistake of fact,*^ as where by mis¬ 
take more than one patent has been issued to the 
same Indian under different names;® but there is 
no equity which warrants cancellation by a court at 
the suit of the government, where the patent was 
issued with complete jurisdiction and after due 
consideration, and the allotments were satisfactory 
to the tribe from whose land they were made.® 

The cancellation of a patent after sale of the 
property is considered infra § 60. 

Authority of interior department or secretary 
thereof. In the absence of express authority grant¬ 
ed by statute, neither the secretary of the interior, 
nor any subordinate officer of the department, has 
the power to cancel a patent or allotment which was 
regularly issued but the patent or allotment may 
be canceled where there has been fraud or mis¬ 
take,although it has also been held that where 
a patent has been duly issued the secretary is with¬ 
out authority to correct error,i® except with the 
acquiescence and consent of the allottee.^® Howev¬ 
er, the secretary of the interior, in the exercise of 
his jurisdiction over the allotment of tribal lands 
has power, before the issuance of a certificate of al¬ 
lotment, on notice to the allottee, to cancel the se- 


98. ‘ D.O.—Garfield v. tJ. S., 30 App. 
D.a 177—U. S, V. Hitchcock, 26 
App,D.C, 290, affirmed *27 S.Ct 423, 
205 U.S. 80, 51 L.Ed. 718. 

99. TJ.S.—St Marie v. TJ. S., I>.CJ. 

' cal., 24 F.Supp. 237, affirmed, C.C. 

A., 108 P.2d '876, certiorari denied 
61 S.Ct 35, 311 U.S. 652, 85 luBd. 
417. 

1 . U.S.—Miller v. U. S., C-CAOkL, 
57 P.2d 987, certiorari denied U. 
S. V. Miller, 53 ■S.Ct 79, three cas¬ 
es, 287 TJ.S. 625, 77 L.Ed. «42. 

2 . Prelimiaary pleading and proof 
One who would attack a patent of 

the interior department for mistake 
of fact must plead and prove the 
evidence before the department from 
which the mistake resulted, the par¬ 
ticular mistake, the way in which 
it occurred, and the fact that, but 
for the mistake, the decision would 
have been otherwise, before the 
court can consider the origrinal issue 
of fact determined by the depart¬ 
ment—Ross v. Wright, '116 P. 949, 
29 Okl. 186, affirmed Ross v. Day, 34 
Q.Ct i283, 232 U.S. 110, 58 L.Ed. 528. 
% U.S.-^rst Nat Bank v. U. S., 
C.C 4 ANeb., 59 P.2d 367, affirming, 

; 3XC., U. S. V. First Nat Bank, 56 
F.2d 634—U. & V. Boynton, D.O. 
•Wash.} 49 F.2d 81Q, reversed on 
other grounds, CO.A.,' S8 F<2d 29 
4. U.B.^ -First Nat' Bank v. U. S., 1 


C. C.A.Neb., 69 P.2d 367, affirming, 

D. C., TJ. S. V. First Nat Bank, 56 
P.2d 634. 

B, Okl.—^Bowen v. Ledbetter, 122 P. 
131, 32 Okl. 613. 

8 . TJ.S.—La Ro<iue v. U. S., Minn., 
36 S.Ct 22, 239 U. S. 62. 60 L.Ed. 
147, affirming 198 F. 645, 117 C.C. 
A. 349. 

31 CJ. p 512 note 50. 

7, Okl.—Robinson v. Owen, 119 P. 
995, 30 Okl. 484. 

8 L U.S.—Tiger v. Twin State Oil 
Co., CCA-Okl., 48 P.2d 509, affirm¬ 
ing, D.C., Kemohah v. Shaffer Oil 
& Refining Co., 38 F.2d 665—Porter 
V. U, S., C.C.A.Okl., 260 F. 1, 171 

C.aA. 87. 

9. U.S.—La Clair v. U. S., C.C. 
Wash., 184 P. 128. 

la TJ.S.—^U. S. V. Getzelman, C.C. 
A.OkL, 89 F.2d '531, certiorari de¬ 
nied 58 S.Ct 27, 803 U.’S. 708. 82 
L.Ed. 547—^Bisek v. Bellanger, D. 
CMlnn., 6 r.2d 994. 

31 C.J. p 512 note 53. 

After recording; effect cf snbse. 
duent patent 

Where patent was executed by 
principal chief, of Creek Nation, ap¬ 
proved by secretary of the interior, 
and transmitted by him to officers of 
Dawes Commission for record, and 
duly recorded according to section 
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giving such records effect of other 
public records, secretary of interior 
had no authority to cancel patent, 
and his issuing subsequent patent 
thereto conferred no title.—Flxico v. 
Prank, 286 P. 619, 108 Okl. 163. 
Change In, intexprertatlon of law 
Where the interior department by 
its officers and agents has recognized 
the right of Indians to allotments of 
land as members of a tnbe, after 
full investigation, with full knowl¬ 
edge of the facts and without fraud, 
and allotments have been made and 
patents Issued to the allottees, the 
department is without authority 
subsequently to cancel such patents 
because of a change in its interpre¬ 
tation of the law.—^La Clair v. U. S., 

C. C.Wash., 184 F. 128. 

11 . U.S.—^Duncan Townsite Co. v. 
Lane, 38 S.Ct 99, 246 U.S. 308, 62 
L.Ed. 309, affirming 44 App.D.C. 63. 

12 . Two allotments to same Indian. 
Patent to allottee having been 

duly approved and delivered or prop¬ 
erly recorded, secretary of the in¬ 
terior was without authority to cor¬ 
rect error in giving same member of 
tribe two distinct allotments.—Hem- 
ohah V. Shaffer Oil & Refining Co., 

D. C.Okl., g8.F.2d> 665, affirmed, C.C. 
A., Tiger v. Twin State Oil Co., 48 
F.2d 509. 

13- U.S.—Kemohah v. Shaffer Oil & 
Refihing CoL;^ supra. 
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lection of allotment when the same has been pro¬ 
curd by mistake of law or by fraud,although the 
statutory’' period for filing a contest has expired-^® 

Under a statute so providing, the secretary may 
permit the patentee to relinquish the patent, which 
may then be canceled, provided the Indian makes a 
lieu selection of other land for which he receives 
a patent;^® but this statute does not authorize the 
secretary to cancel a patent under circumstances 
other than those specified in the statute.^*^ 

Under a provision to that effect, under certain 
conditions, even a fee-simple patent may be can¬ 
celed during the trust period or an extension there¬ 
of.^® 

Where the secretary of the interior has authority 
to cancel a patent or allotment, he must give no¬ 
tice and opportunity to be heard to those whose 
rights will be affected by the cancellation.^^ 

§ 50. Withdrawal of Lands from Allotment 

The secretary of the Interior cannot withdraw from 
allotment lands which have been set apart by congresa 
therefor. 

The secretary of the interior cannot withdraw 
from allotment lands which have been set apart by 
congress for allotment to Indians,^® or, on his judg¬ 
ment that land authorized to be allotted by con¬ 
gress ought not to be allotted, refuse to approve an 
allotment when submitted for his actional 

§ 51. Death of Indian Entitled to Allotment 

Allotments and patents are not ordinarily permitted 
in the name of a deceased Indian, and the mere right to 
an allotment does not pass to hfs heirs; but, under stat¬ 


ute, the death of an Indian after making a selection of 
his allotment will vest the patent in his heirs. 

Statutes providing for allotment do not ordinarily 
permit allotment and patent in the name of a de¬ 
ceased Indian and since no vested interest is ac¬ 
quired until the allotment is definitely selected, lo¬ 
cated, and set apart, as considered supra § 44, 
where the Indian entitled to an allotment dies be¬ 
fore the allotment is made, the right, being in the 
nature of a mere float and not a vested right, does 
not pass to his heirs.^® However, a statute, provid¬ 
ing that the issuance of a patent for public lands to 
a person who has died before the date of the pat¬ 
ent vests the patent in the heirs of the patentee as 
if the patent had issued to the deceased person dur¬ 
ing his life, has been held applicable not only to 
patents for public lands, see the C.J.S. title Public 
Lands § 193, also 50 CJ. p 1099 note 73, but also 
to patents to Indian allottees who died after the se¬ 
lection of the allotment.2^ The same rule is fol¬ 
lowed under similar statutes, expressly relating to 
Indians, which provide for the contingency of the 
death of an Indian allottee before his deed becomes 
effective, and that in such case the land shall inure 
to, and vest in, his heirs and such statutes as¬ 
sume the existence of a legal allottee and have no 
application where there never was such an allottee 
in existence.^® 

§ 52. Remedy for Denial of Right to Allot¬ 
ment 

By statute, an Indian claiming to have been unlawful¬ 
ly denied an allotment may bring or defend a suit in the 
United States district court In relation to his right 
thereto. 


lA. OkL—^Lynch v. Harris, 124 P. 
60, 33 OkL 23—Sorrels v. Jones, 
110 P. 743, 26 OkL 669. 

15. OkL—Sorrels v. Jones, supra. 

16b Tills statute was Intended to 

permit Indians to acgulre other and 
different Icmds when that is deemed 
for their best interest.—^U. S. v. 
Getzelman, C.C.A.Okl., 89 F.2d 631, 
certiorari denied 58 S.Ot. 27, 302 IT. 
S. 708, 82 L.Bd. 547. 

17. Sale of part; zeUnaulshment of 
part 

Secretary of interior is without 
authority, under statute permitting 
cancellation of patent and issuance 
of new patent to Indian for lieu se¬ 
lection of land, to cancel patent re- 
linguished ' by Indian* as- part of 
transaction whereby Indian con¬ 
veyed part of his original allotment 
to his wife, and wife conveyed por¬ 
tion of her allotment) to ^ stranger( 
for money consideration i which wasj 
to be used to'fmprove-remaining part 


of Indian’s allotment—^U. S. v. Getz¬ 
elman, C.<XA.OkL, 89 P.2d 531, cer¬ 
tiorari denied 68 S.Ct 27, 802 XJ.S. 
708, 82 L..Ed. 547. 

la U.S.—U. S. V. Nez Perce Coun¬ 
ty, C,C.A.Idaho, 95 P.2d 232, re¬ 
manding cause, D.C., 1*6 F.Supp. 
267, rehearing denied, C.C.A., 95 
F.2d 238. 

Effect of statute of Umitatloiui 
U.S.—La Clair v. U. S., C.C.Wash., 
184 F. 128. 

81 C.J. p 51'2 note 50 [a] (2). 

19. TJ.S.—^Tiger v. Twin State Oil 
Co., C.C.A.OkL, 48 F.2d *509, affirm¬ 
ing, D.C., Kemohah v. Shaffer Oil 
& Refining Co., 38 F.2d 665. 
However, failure to give the gran¬ 
tee of the allottee notice of a pro¬ 
ceeding to cancel such allotn^ent 
does not h^ve the effect to render 
the order of cancellation a mere 
nullity.—Sorrels v. Jones, 110 P. 743, 
H Okl. 569. 

. * j 

ga U.S.—^Leecy v. U. S., Minn., 190 
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F. 289, 111 C.CA. 254, appeal dls- 
mUsed 232 U.<S. 731, 58 L.Bd. 818. 
31 C.J. p 512 note 59. 

2L. U.S.—Leecy v, U. S., supra. 

22 . U.S.—^La Roque v. U. S.. MiniL, 
36 S.CL 22. 239 U.S. 62, 60 L-Ed. 
147, affirming 198 F. 645, 117 C.C. 
A. 349. 

23. U.S.—Clay v. U. *8., aC.A.Neb., 
282 P. 268—^Woodbury v. U. S., 
Minn., 170 F. 302, 95 CC.A. 498. 

24. U.S.—Larkin v. Paugh, Neb,, 48 
S.Ct 366. 276 U.S. 431, 72 L.Ed. 
640—U. S. v. Chase, Neb,, 38 S.Ot. 
24. 245 U.S. 89, 62 L.Ed. 168— 
Crews V. Burcham, Ill., 1 Black 
352. 17 L.Ed. 91. 

Contra Meeker v, Kaelin, C.C. 
Wash, 179 F. 216. 

2& U.S.—Perryman v. Woodward, 

. OkL. 35 S.Ct 830, 238 U.S. 148, 59 
XuEd. 1242. 

31 C.J. P 512 note 62. 

26. U.S.—^lowa Land & Trust Co. 
V. U. S., OkL, 217 P. 11, 133 C.C, 
A. 12. 
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Under act of congress so providing, any person 
in whole or in part of Indian blood, who claims to 
have been unlawfully denied or excluded from any 
allotment or parcel of land, may bring or defend a* 
suit in the district court of the United States, in 
relation to his right thereto 27 However, it was the 
intention of congress by this statute merely to au- 
thorize suits to compel the making of allotments in 
the first instance; and this statute does not author¬ 
ize suits for the redress of grievances after the al¬ 
lotment has been made.^^ Under this statute it is 
only when the right of the allottee has become vest¬ 
ed that courts may compel action the statute can¬ 
not confer rights where none exist.30 The fact that 
the questions arising in any suit brought by a claim¬ 
ant to an allotment have been decided by the land 
department adversely to claimant does not conclude 
the court on any matter of law or fact-^i 

Actions by or against Indians generally are con¬ 
sidered supra § 8, and actions by or against tribes 
supra § 17. 


Procedural matters. In general, procedural rules 
governing civil cases generally have been applied iu 
a suit by an Indian for an allotment.®2 Under a 
provision to that effect under the statute mentioned 
above, the United States is a necessary party de¬ 
fendant to such suit.®® The judgment of the dis¬ 
trict court has the same effect as the allowance of 
the allotment by the secretary of the interior.®^ 

Jurisdiction of controversies respecting allotments 
is considered, in connection with the discussion of 
the civil jurisdiction of courts over matters relat¬ 
ing to Indians generally, infra §§ 85-87. 

§ 53. Sales and Conveyances 

An Indian can sell or convey his unrestricted prop¬ 
erty. 

When an individual Indian has obtained title t 0 ‘ 
property, without restrictions or conditions as to- 
alienation, he can sell or otherwise dispose of it the 
same as any other person.®® The equitable interest 


27. U.S.—XJ. S. V. Eastman, C.C.A. i 
Wash., US F.2d 421, reversing, D. ! 
C., Eastman v. U. S.. 28 F.Supp. * 
807 and 31 F.Supp. 764, certiorari 
denied 62 S.Ct 68, 314 U.S. 635. 
86 L.Ed. 310. 

3>1 C.J. p 481 note 79, p 512 note 84. 
2a U.S.—U. S. V. Eastman, C.C.A, 
Wash,, 118 F.2d 421, reversing, D. 
C., Eaistmaxi v. U. S., 28 F.Supp. 
807 and 81 F.Supp. 754, certiorari 
denied 62 S.Ct. 68, 814 U.S. 635, 86 
Ii.Ed. 510. 

2 d. Coiixt iniurt detsmiixto in action 
for allotment of Indian land, wheth¬ 
er plaintiffs acquired vested rights 
by selection for allotment.—St. Ma¬ 
rie V. U. S., D.aCaL, 24 F.Supp. 287, 
affirmed, C.C.A., 108 F.2d 876, cer¬ 
tiorari denied 61 S.Ct. 35, 311 U.S. 
652, 85 L.Ed. 417. 

30L U.S—St. Marie v. U. S., D.C; 
Cal, 24 PSupp. 237, affirmed, C.C. 
A., lOS F.2d 876, certiorari denied 
61 S.Ct. 33, 311 U.S. 652, 85 L.Bd. 
417. 

31. U.S.—Leecy v. U. S., C.aA. 
Minn., 190 P. 289. 

31 C.J. p 513 note 66. 

32, U.S.—U. S. V. Provoe, C.C.A. 
Wash, 38 P.2d 799, certiorari 
granted Halbert v. U. 'S, 51 S.Ct. 
23. 282 U.S. 818. 76 U.Bd. 731, re¬ 
versed on other grounds 61 S.Ct 
815, 283 U.S. 753, 76 L.Ed. 1389. 

baches 

Suit commenced thirty-five years 
after the selection certificate had 
been submitted to the secretary of 
the interior for approval, and twen¬ 
ty-seven years after the land had 
been allotted to another Indian, to 
whom patent had Issued, was held 
barred by laches.—Ltemieux v. XT. S., I 


C.C.A.Minn., 15 F.2d 518, certiorari 
denied 47 S.Ct. 458, 273 U.S. 749, 71 
L.Ed. 872. 

Pleading 

Complaint In suit by Indian for al¬ 
lotment should state with particular¬ 
ity facts on which action of the 
court is sought, and It should appear 
therefrom that the claim to an allot¬ 
ment presented to the court had been 
presented to the secretary of the in¬ 
terior, and had been denied by him. 
—U. S. V. Provoe, CC.A.Wash., 38 F. 
2d 799, certiorari granted Halbert v. 
U. S„ 51 S.CL 23, *282 U.S. 818, 75 
L.Ed. 731, reversed on other grounds 
•51 S.Ct 815, 283 U.S. 753, 75 LuBd. 
1389. 

Issues, proof, and vazlanoo 

Cl) The proof should correspond 
to the allegations of the pleadings; 
but variance as to the tribe to which 
the Indian suing for the allotment 
of reservation land belonged was 
held not fatal in view of the evi¬ 
dence.—U. S, V. Provoe, supra. 

(2) Court need not determine 
whether Cowlitz Indians were enti¬ 
tled to allotment in Quinalelt Reser¬ 
vation, where secretary of interior 
dmied claim based on allegations 
that petitioners were Quinalelt Indi¬ 
ans,—U. S. V. Provoe, supra. 

33. U.-S.—Parr v. U. S., C.C.Or., 132 
P. 1004. 

31 C.J. p 513 note 69. 

34. U.S.—Smith v. He-yu-tse-mll- 
kin, C.C.Or., 110 P. 60, affirmed 
119 F. 114, 55 aC-A. 216, affirmed 
24 S.Ct. €76, 194 U.S. 401, 48 L. 
Ed. 1039—Sloan v. U. S., C.C.Neb., 
96 P. 198. 

35. U.S.—^U. S. V. Jackson, D.C.Cal., 
27 F.2d 751. 
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N.Y.—Thurston v. Miller. 250 N.T.S. 
728. 140 Misc. 471. 

Okl.—State ex rel. Mudd v. Osage 
County Court. 34 P.2d 244, 168 
Okl. 470—Buckner v. Jenkins, 251 
P. 81, r22 OkL 105. 

31 C.J. p 513 note 71. 

Sale or conveyance of tribal lands 
see supra § 34. 

Validity and effect of restricted In¬ 
dian conveyances see infra § 61. 

Fraud 

On canceling for fraud deed by In¬ 
dian wards who received a sum for 
which they intended to execute 
mortgage, grantee will be given 
equitable lien therefor.—Oatman v. 
Hampton, 256 P. 529, 43 Idaho 675. 

Inoompstent 

(1) Land of adult Creek freedman 
was not restricted in 1926 under any 
federal legislation, even though own¬ 
er thereof was an Incompetent and 
hence district court had jurisdiction 
to authorize and confirm sale of such 
land.—^Harris v. Davis, 38 P.2d 562, 
170 Okl. 35. 

(2) A sale properly made under 
decree of a county court, sitting In 
probate subsequent to the admis¬ 
sion of the state, authorizing the 
sale of unrestricted lands inherited 
by Indian minors, passed a valid ti¬ 
tle to the purchaser thereof, under 
Act Congr. April 28, 1904, S 2.— 
Kenoly v. Hancock, 222 P. 541, 96 
Okl. 138. 

Private ditches aatLfi water sights 

appurtenant to Indian allotments be¬ 
came property of allottees in sever¬ 
alty and subject to conveyanca— 
Scheer v. Moody, D.C.MonL, 48 F.2d 
327, reversed on other grounds 
Moody Y, Johnston, C.O.A,, 66 F.Sd 
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of an Indian in allotted land, held in trust hy the 
government, may be conveyed, where no restriction 
on alienation is imposed.^® No disposition by an 
Indian of lands he expected to receive under a 
treaty, which antedates the determination of his 
competency to take under the terms of the treaty, 
can be held valid.^^ Although, as discussed infra § 
62, the approval of the secretary of the interior may 
be necessary to a valid sale or conveyance by an In¬ 
dian, the secretary cannot of his own volition make 
gifts or donations of an Indian’s restricted land.^* 

Transfer of possessory rights by Alaska Indians- 
The acts of congress providing, relative to public 
lands in Alaska, that Indians or other persons in the 
district of Alaska should not be disturbed in the pos¬ 
session of any land actually in their use or occupa¬ 
tion or claimed by them, but that the terms under 
which such persons might acquire title to such lands 
were reserved for future legislation, did not pre¬ 


vent Indians in possession of land at the time of the 
passage thereof from transferring their possessory 
rights.SS 

§ 54. - Restrictions upon Alienation 

a. In general 

b. Removal, modification, extension, or 

reimposition of restrictions 

c. What constitutes alienation 

d. Nature of restrictions and on whom 

binding 

a. In General 

Congress has plenary power to Impose restrictions 
on the alienation of property held by Indians. 

Congress has the power of imposing restrictions 
on the alienation of land or other property by In¬ 
dians,^® and allotments or grants to them usually 


999, followed in Moody v. Smith, $6 
F.2d 1003, Moody v. Francis, 66 P. 
2d *1003, and Moody v, Scheer, 68 F. 
2d 1004. 

Pnrcliase of unallotted lands 

There were no restrictions on the 
alienation of land purchased by a 
Chickasaw freedman under the pro¬ 
visions of Act April 26, 1906, $ 16. 
34 tJ.S.St. at L. p 143. Accordingly, 
when a duly enrolled Chickasaw 
freedman, entitled to purchase addi¬ 
tional unallotted land, had complied 
with all rules and regulations and 
had selected such land and applied 
for it, and paid the appraised value 
thereof, he thereby acquired a com¬ 
plete equitable title, which, in the 
absence of restrictions, he could con- 
vey.—Smlth v. Williams, 2-69 P, 1067, 
132 Okl. 141. 

wm 

Unrestricted land of Osage Indi¬ 
an not having certificate of compe¬ 
tency passed by his will to his dev¬ 
isee unrestricted, and unnecessary 
approval of will by secretary of in¬ 
terior did not effect devise.—Cox v. 
Smith, 43 P.2d 439, 171 Okl. 667. 

36. U.S.—^Ledbetter v. Wesley, C.C. 
A.Okl., 23 P.2d 81, certiorari de¬ 
nied 43 S.Ct. 324, 276 U.S. 631, 73 
L Ed. 741—McGee v. Ledbetter, C. 
CA.Okl., 23 P.2d 81, certiorari de¬ 
nied 48 S.Ct. 421, 276 U.S. 636, 72 
L.Ed. 744. 

Okl.—Millet V. Bilby, 237 P. 859, 110 
Okl. 241. 

31 C.J. p *518 note 72. 

Bights acquired by purchaser before 
issuance of patent where such con¬ 
veyance is prohibited see infra S 
60. 

aOnerals 

Deed by guardian of enrolled mi¬ 
nor Seminole freedman after allot¬ 
ment but before patenrt conveyed 


the entire estate, including minerals. 
—^Moore v. Carter Oil Co., C.C.A.Okl, 
43 F.2d 322, certiorari denied 51 S. 
CL 216, 282 U.S. 903, 75 L.Ed. 795. 

37. Mich.—Raymond v. Shawboose, 
84 Mich. 142. 

38. U.S.—Mott v. U. S., Okl., 51 S. 
CL 642, 283 U.S. 747, 75 L.Ed. 1385, 
affirming, C.C.A., U. S. v. Mott, 37 
P.2d 860, reversing, D.C., 33 P.2d 
340, and certiorari granted Mott 
V. U. S., 50 S.Ct, 410, 281 U.S. 714, 
74 L.Ed. 1185. 

39. U.S.—^Worthen Lumber Mills v, 
Alaska Juneau Gold Mm. Co., 
Alaska, 229 F. 966, 144 aC.A. 248. 

31 CJ. p 527 note 1 CcL 
Tldeland 

(1) An Indian occupant had such 
a possessory title to the tideland in j 
front of his upland that he could 
sell and convey the right to use and 
occupy such tideland.—^Toung v.* 
Town of Juneau, 4 Alaska 372. 

(2) The transferee of such tide- 
land wan entitled to possession 
thereof as against one who placed 
piles thereon for a wharf.—^Toung 
v. Fitzgerald, 4 Alaska 52. 

40. U.S.—Scheer v. Moody, D.C. 
MonL, 48 F.2d 327, reversed on 
other grounds, C.C.A., Moody v. 
Johnston, 66 F.2d 999, followed in 
Moody V. Smith, 66 P.2d 1003, 
Moody V. Francis, 64 F.2d 1003, 
and Moody v. Schier, 66 F.2d 1004 
—U. S. V. Raiche, D.C.Wis., 81 P. 
2d 624. 

OkL—In re State Inheritance Tax 
on Nah-me-tsa-he's Estate, 249 P. 
726, 119 OWL 800. 

31 C.J. p 518 note 82. 

Plenary power 

U.S.—U. S. V. Getzelman, C.C.A.Okl., 
89 F.2d 531, certiorari denied 58 
S.CL 27, 302 U.S. 708, 82 L.Ed. 
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647—^Holmes v. U. S., C.C.A.Okl., 
53 P.2d 960, 963, citing Corpus Ju¬ 
ris. 

Personal property 
In the issuance of personal prop¬ 
erty to Indians, the government does 
not part with its title absolutely, 
and may, whenever it sees fit, step 
in and prevent the sale or disposi¬ 
tion thereof, or may retake it en¬ 
tirely, if deemed advisable. 

US.—U. S. V. Pearson, D.C.S.D., 231 
P. 270. 

Wash.—Olney v. McNair, 177 P. 641,. 
105 Wash. 18. 

Power of seoretary of interior 

(1) Congress may authorize the 
secretary of the interior to make 
rules and regulations concerning the 
alienation of Indian lands.—Sunder¬ 
land V. U. S.. CaA-Okl., 287 F. 468, 
affirmed 45 S.CL 64, 266 U.S. 226, 69 
L.Ed. 269—31 C.J. p 514 note 96 [b]. 

(2) The authority of the secretary 
of interior to impose restrictions on 
alienation of property by an Indian 
ward is statutory only.—^U. S. v. 
Watashe, D.COkl., 21 F.Supp. 903^ 
affirmed, C.CA., 102 F.*2d 428. 

Under treaty between United 
States and Quinaielt Indians, land 
could be allotted to Quinaielt Indi¬ 
ans subject to restrictions on aliena¬ 
tion in view of provision of treaty 
authorizing the president in his dis¬ 
cretion to assign lands to individuals 
or families on same terms and sub¬ 
ject to same regulations as are pro¬ 
vided in the treaty with the Omaha 
Indiana Treaty between United 
States and Quinaielt Indians July 1, 
1355, art 6, 12 U.S.SL at L. p 972, 25 
U.S.CA. § 413; Treaty between Unit¬ 
ed States and Omaha Indians March 
16, 1854, art 6. 10 U.S.SL at L. p 
1044 —U. S. v. Eastmem. C.C.A. 
Wash., 118 F.2d 421, reversmg, D 
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are made subject to such restrictions,^^ it being the 
policy of congress to protect the Indians against 
their own improvidence,^^ however manifested.^^ 
Accordingly statutes relating to restrictions on lands 
held by Indians must be construed to promote the 
welfare of the Indians,and if the construction is 
open to doubt it should be resolved in favor of the 
Indians.**^ 

Restrictions on alienation by Indians of lands al¬ 
lotted to them by the United States, and their na¬ 
ture and duration, are within the exclusive juris¬ 
diction and power of United States, and may not be 
destroyed or modified without its clear assent.^® 
When a question of the restriction of the alienation 


of such lands or the right or power of alienation is 
involved, a resort must be had solely to the acts of 
congress relating to these matters.^ 7 State courts 
are powerless to authorize or direct the sale of lands 
allotted to an Indian in contravention of congres¬ 
sional enactment,^^ and it is their duty to uphold 
those restrictions against alienation which the fed¬ 
eral government has imposed.^® The fact that citi¬ 
zenship has been conferred on Indians does not im¬ 
pair the force or effect of restrictions on their right 
of alienation or prevent the imposition of such re- 
strictions.50 Restrictions on the alienation of allot¬ 
ted lands imposed by congress and by treaty with 
the various Indian tribes were not removed or im- 


C., Eastman v. U. S., 28 P.Snpp. 807 
and 31 P.Supp. 754, certiorari denied 
«2 S.Ct 88, 314 U.S. 635, 86 UEd. 
510. 

41. U.S.—U. S. V. Jackson, 50 S.Ct. 
143, 280 U.S. 183, 74 L..Ed. 361— 
American Nat Bank of Bristow, 
OkL, V. American Baptist Home 
Mission Soc.. C.C.A.N.T.. 106 P.2d 
192—U. S. V. Hale, C.CA.Okl., 51 
P.2d 629, reversing, D.C., 39 P.'2d 
188. 

31 C.J. p 513 note 83, p 527 note 1. 
Homesteads generally see supra S 
40. 

Bnratioa 

Where lands are allotted to a mi¬ 
nor Indian freed man, unless other¬ 
wise restricted, the restrictions 
against alienation continue until 
such allottee attains fuU age.—Culp 
V. Bronaugh, 224 P. 175, 97 Okl. 198. 
OtiaxdiaxtShSps 

When congress subjected Indian 
minors and incompetents and their 
estates to the laws of the state in 
respect of guardianships, it did not 
thereby incorporate those laws into 
the federal restrictiona—Stewart v. 
Keyes, &5 S.CL 807, 295 U.S. 403, 79 
LkEd. 1507, affirming Stewart v. 
Keyes, SO P.2d 875, 167 Okl. 531, mo¬ 
tion denied 55 S.Ot 84, rehearing de¬ 
nied 5$ S.Ct 81, 296 U.S. 6<61, 80 L. 
Ed. 470. 

42. U.S.—Mixon v. LitUeton, C.C,A. 
OkL, 265 P. 603. 

Okl.—Choctaw Lumber Co. y. Cole¬ 
man, 156 P. 222, 66 Okl. 377. 

43. U.S.—^Mullen v. Simmons, OkL, 
34 S.Ct. 857, 234 U.S. 192, 58 L.Bd. 
1274. 

§4 U.S.—^Drummond v. U. S., C.C. 
A.Okl., 131 P.2d 568, affirming, D. 
C., U. S. V. Drummond, 42 P.Supp. 
958. 

SojbiL statirtes were intended to 
protect Indians against fraud of 
white men ctnd not to aid in enforce¬ 
ment of stale claims to injury of 
innocent persons^ who in gdod faith 
for value and by regular procedure 
have purchased allotted Indiaa lands 


through department of interior.— 
Scott V. Morris Nat Bank, 235 P. 
912, 109 Okl. 276, certiorari denied 
Scott V. Morris Nat Bank of Mor¬ 
ris, 46 S.Ct 23, 269 U.S. 563, 70 L. 
Ed. 413, and dismissed 46 S.Ct 487, 
271 U.S. -Sie, 70 L.Bd. 1130. 

46. U.S.—^Drummond v. U. S., C.C. 
A.OkL, 131 F.2d 568, affirming, D. 
C., U. S. V. Drummond, 43 P.Supp. 
958 — ^U. S. V. Gilbertson, C.C.A. 
Wis., Ill P.2d 978. 

46. U.S.—Powell V. City of Ada, 
OkL, C.C.A.Okl., 61 P.2d 283. 

OkL—Owens v. Kitchens, 282 P. 797, 
105 Okl. 88—^Harrison v. Reed, 223 
P. 141, 97 OkL 254. 

31 C.J. p 51*6 note 97. 

XiOoal statute 

A state is not competent to give 
effect to a local statute, which dis¬ 
regards restrictions imposed by con¬ 
gress and thwarts their purpose. 
U.S.—Sperry Oil & Gas Co. v. Chis¬ 
holm, 44 S.Ct 373, 264 U.S. 488, 68 
L.Ed. 803, affirming in part and 
reversing in part, C.C.A., 282 P. 
93, affirming, D.C., Chisholm v. 
Creek & Indiana Development Co., 
273 P. 589—^Montana Eastern Lim¬ 
ited Y. U. S., C.C.A.Mont, 95 P.2d 
897. 

Okl.—Bunch v. Cole, 44 S.Ct. 101, 
268 U.S. 250, 68 L.Bd. 290, revers¬ 
ing Cole V. Bunch, 204 P. 119, 85 
Okl. 38. 

47. U.S.—Sperry Oil & Gas Co. v. 
Chisholm, 44 S.Ct 372, 264 U.S. 
488, €8 L.Ed. 803, affirming in part 
and reversing in part, C.O.A.1922, 
282 P. 93, affirming, D.C.1921, 
Chisholm V. Creek & Indiana De¬ 
velopment Co., 273 P. 689—^Bunch 
V. Cole, 44 act. 101, 263 U.S. 250, 
68 L.Bd. 290, reversing Cole v. 
Bunch, 204 P. 119, 86 Okh 38— 
U. S.. V. Spaeth, D.C.Minn., 24 P. 
Supp. 465. 

31 C.J. p 513 note 82 [a], P 516 note 
98. 

Police regulation creating an equi¬ 
table rule to govern the rights of 
two or more owners of stock being 
grazed in a common inclosure does 
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not impinge on the superior right 
of the United States to control and 
manage the restricted property of an 
Indian.—^U. S. v. Mullendore, C.C.A. 
Okl., 74 P.2d 286. 

State laws inapplicable 
The properties of restricted Indi¬ 
ans do not become subject to opera¬ 
tion of state laws until all restric¬ 
tions on right of alienatio-n have 
been removed by congress.—^Beaver 
V. Short, D.aOkl., 300 P. 113, af¬ 
firmed Childers v. Beaver, 46 S.Ct 
387, 270 U.S. 555, 70 L.Bd. 730. 

Statute defining ^^mlnors,” lands 
allotted to whom as members of 
Five Civilized Tribes are freed from 
restrictions, supplants contrary state 
rules or laws.—^Bagby v. U. S., C.C, 
A.Okl., 60 P.2d 80, affirming, D.C., 
53 P.2d 260. 

4a U.S.—U. S. V. Hale. C.C.A.Okl., 
6'1 F.2d *639, reversing, D.C., 39 P. 
2d 188. 

Okl.—Thomas v. Jones, 289 P. 339, 
143 OkL 23, certiorari denied 61 
S.Ct 86, 282 U.S. '862, 75 L.Ed. 763. 
31 C.J. p 51-6 note 99. 

Judgments of state courts cannot 
validate Indian conveyances invalid 
under the federal laws. 

U.S.—^Burgess v. Bosen, D.C.Okl., 31 
P.Supp. 352. 

Okl.—Cotton V. McClendon, 261 P. 
150, 128 Okl. 48—Griffin v. Gal¬ 
braith, 247 P. 339, 114 OkL 208. 

SSortgage 

A district court of the state has 
no Judicial power to enter a valid 
judgment foreclosing a mortgage on 
restricted lands where the mortgage 
was not approved by the county 
court as required by congrressioual 
act.—^Neal v. Travelers Ins, Co., 106 
P.2d 811, 188 Okl. 131. 

49, Wash.—^Pelix v. Taksum, 137 P. 

1037, 77 Wash. 619. 

31 OJr. p 616 note 1. 

60. U.S.—^Taylor v. Tasnien, C.C.A. 
Okl., 51 F.2d 884, certiorari denied 
62 S.Ct 127, 284 U.S. 672, 76 L.Bd. 
569. - 

81 aj. p 516 hbte 2. 
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paired by the adoption of the constitution and the 
erection of the state of Oklahoma, but such restric¬ 
tions will remain in force until they expire by their 
own limitation, or are removed by congress.®^ Re¬ 
strictions on alienation of Indian land are a matter 
of governmental policy, and therefore no rule of 
property will avail to defeat them.52 

Patents to Indian land must, when their legal ef¬ 
fect is sought, have read into them the law under 
which the titles they convey were acquired, regard¬ 
less of the limitations which may be expressed in 
such patents.53 

Restrictions placed on the power of Indians to 
alienate their lands or convey their rights of pos¬ 
session do not restrict their right to deal with the 
United States or to relinquish their rights to the 
government.®^ 

Contracts, An Indian cannot make a valid con¬ 
tract with a real estate agent to find a purchaser 
for his land, where any part of his restricted land 
is included in the contract®® Where a purchaser 


of restricted Indian land fails to comply with law¬ 
ful conditions imposed by the secretai*}' of the in¬ 
terior, a cancellation of the sale by the secretary 
is warranted.®® 

Head?-ighfs. In the absence of congressional re¬ 
linquishment of control of Indian headrights, the 
sale, encumbering, or alienation thereof is not au¬ 
thorized except pursuant to the acts of congress,®*^ 
since the power of congress respecting headrights 
is plenary.®* 

Income from allotment. The protecting care of 
the government over the affairs of an Indian may 
include not only his allotment but also the income 
therefrom.®® 

Lafids purchased by or for Indians, Lands pur¬ 
chased by an Indian with unrestricted funds held 
by him are not subject to restrictions.®® Congress 
may restrict, for a limited time, the right of-an In¬ 
dian to alienate land purchased for him with funds 
arising from the sale of other lands originally sub¬ 
ject to a like restriction.®^ Where a restricted al- 


61. Okl.—Chapman v. Siler, 120 P., 
608. 30 Okl. 714. 

81 C.J. p 618 note 43 [a]. 

52. Okl.—Sells V. Butts, 190 P. 863, 
79 Okl. 36—Sells v. Mooney, 190 
P. 863, 79 Okl. 35—Sells v. Moon¬ 
ey, 190 P. 861, 79 OkL 34. 

31 C.J. p 516 note 5. 

53. Wash.—^Bntiat Pelta Orchards 
Co. V. Unknown Heirs of Saska, 
168 P. 1130, 99 Wash. 84. 

31 C.J. p 516 note 9. 

XTotioe 

(1) Purchasers of land allotted to 
Indians, subject to restrictions on 
alienation, are chargeable with no¬ 
tice of such restrictions, although 
they do not appear in the patent 
for such land. 

U.S.—U. S. V. Joyce, Minn., 240 F. 
610, 154 C.C.A. 653—Laughton v. 
Nadeau, C.C.B:an., 76 P. 789. 

Dak.—Taylor v. Brown, 40 N.W. 525, 
5 Dak. 335, affirmed 13 S.Ct. 549, 
147 U.S. 640, 37 LJSd. 313. 

(2) This is true even if the patent 
erroneously states a limitation dif¬ 
ferent from the one prescribed by the 
act, which, in fact, governs the 
grant.—^U. S. v. Hemmer, D.C.S.D., 
195 F. 790, reversed on other grounds 
204 F. 898, 123 C.C.A. 194. 

Omissions 

Federal laws restricting Indians 
from alienating their land become 
part of the patents of such Indians, 
and the restrictions against aliena¬ 
tion cannot be defeated because 
patent does not contain them.—^Fe¬ 
lix V. Taksum, 137 P. 1087, 77 Wash. 
519. 

irnantbozised restaeiotlens inserted 
In jpatents are Inoperatlveb—Francis 


V. Francis. Mich., 27 S.CL 129, 203 
U.S. 233, 51 L.Ed. 165—31 C.J. p 513 
note 83 [b], p 516 note 4. 

64. U.S.—Henkel v. U. S., Mont, 35 
S.Ct 536, 237 U.S. 43. 69 L.Bd. 831, 
affirming 196 F. 346, 116 C.C.A. 
165. 

55. OkL—Mann v. Brady, 196 P. 346, 
80 Okl. 299. 

66 . Okl.—Kelly v. Watkins, 231 P. 
873, 105 Okl. 116, error dismissed 
47 S,Ct 474, 273 U.S. 671, 71 L.Bd. 
832. 

57. U.S.—Taylor v. Tayrien, C.C.A., 
OkL, 51 P.2d 884, certiorari denied 
52 S.Ct 127, 284 U.S. 672, 76 L. 
Ed. 569—In re Denison, D.C.Okl., 

I 38 F.2d 662, appeal dismissed, C. 
C.A., Quarles v. Denison, 45 F.2d 
585. 

Okl.—Brunt v. I^badie, 100 P.2d 267, 
186 Okl. 700—^Tucker v. Brown, 90 
P.2d 1071, 185 OkL 234—In re Re- 
vard's Estate, 63 P.2d 973, 178 Okl. 
524—Brenner v. Musgrrove, 32 P. 
2d 740, 168 Okl. 247—Denoya v. 
Arrington, 20 P.2d 663, 163 OkL 
44, followed In Denoya v. Arring¬ 
ton, 20 P.2d 568, 163 OkL 49. 

ZTot txamiferable 

Osage headright, inherited by EAw 
allottee of less than half-blood, is 
not transferable.—Taylor v. Jones, 
C.C.AOkl., 61 F.2d 892, certiorari de¬ 
nied 52 S.Ct 40, 284 U.S. 663, 76 L. 
Ed. 562. 

56i U.S,—^Taylor v. Jones, supra. 
69. U.S.—U. S. V. Mott aC.A.Okl., 
37 F,2d 860, reversing, D.C., 33 F. 
2d 340, and certiorari granted Mott 
V. U. S., 60 S.Ct 410, 281 U.S.’ 714, 
74 L.Ed. 1135, affirmed 61 S.Ct 642, 
283 U.S. 747, 76 L.Ed. 1385. 
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D.C.—^Ickes V. U. S. ex rel. Perry, 64 
F.2d 982, 62 App.D.C. 86. 
Compulsory accumulation of an In¬ 
dian's estate beyond the reasonable 
needs of the owner is repugnant to 
the general policy of the law.— 
American Nat. Bank of Bristow, Okl.. 
V. American Baptist Home Mission 
Soc., C.C.AN.T., 106 P.2d 192. , 

Sale of land 

Accumulated royalties from oil 
lease on land inherited from full- 
blood Indian allottee were subject 
to restrictions in hands of secretary 
of Interior, notwithstanding sale of 
land with approval of state court. 
— ^King V. Ickes, 64 P.2d 979. 62 App. 
D.a 83. 

Secretary of interior 
As long as legal title to restricted 
funds of Indian derived from re¬ 
stricted allotments of Indian re¬ 
mained in hands of secretsury of in¬ 
terior subject to his administration 
and control and within his auasi- 
judicial power, that power could not 
be controlled or restrained by judi¬ 
cial action.—^Hanson v. Hoffman, C. 
C.A.Okl., 113 P.2d 780. 

50. U.S.—U. a V. Sands. aCAOkh, 
94 F.2d 156. 

Okl.—^Posey v. Brown, 37 P.2d 633, 
169 OkL 466—^Posey v. First Trust 
& Savings Bank, 12 P.2d 913, 158 
OkL 269. 

Persoual aooumuXations 

UnrestHcted lands purchased in 
1921 with unrestricted personal ac¬ 
cumulations of Osage Indian not hav¬ 
ing certificate of competency contin¬ 
ued unrestricted.—Cox v. Smith, 43 
P.2d 439, 171 Okl. 567. 

51. .U.S.—Sunderland v. -U. S., 45 S 
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lotment is sold, and the proceeds of the sale invest¬ 
ed in other property, title to which is taken in the 
name of the United States, it has been held that 
such property is not subject to alienation, but is sub¬ 
ject to the same restrictions as the allotment it¬ 
self.®^ Where the secretary of the interior is giv¬ 
en authority to remove restrictions on the sale of 
Indian lands under prescribed rules and regulations 
concerning the terms of the sale and disposal of the 
proceeds for the benefit of the Indian, the secretary 
may impose, as a condition to his consent to the 
investment, like restrictions on the property pur¬ 
chased with the proceeds.®^ Ordinarily the inser¬ 
tion of a provision against alienation in a deed con- 
ve)ring land to an Indian ward cannot impose re¬ 
strictions®^ unless the land is acquired with money 
under the supervision of the secretary of the in¬ 


terior and the insertion of the provision is exacted 
as a condition to the use of the money for that 
purpose.®® 

Persons not hidians. The policy of congress to 
protect Indians does not embrace persons not of 
Indian blood, who are not under the national pro¬ 
tection, although they may inherit property from 
Indians,®® and with respect to such persons it re¬ 
quires clear language to show an intent to impose 
restrictions.®^ The government can, however, make 
its prohibitions against alienation binding on others 
than Indians to the extent that it is necessary to 
carry out the policy of protecting the Indians in 
retaining title to land allotted to them.®® 

Timber, Under the power to place restrictions 
on the alienation of lands allotted to Indians is in- 


Ct 64. 266 U.S. 226. 69 L.Ed. 269. 

€Lffinning. C.C.A.. 287 F. 468. 

Act Consrx* Miay 27, 1908 

(1) Act CongT. May 27, 1908, §§ 
1 , 2, 6. 35 n.S.St at U p 312. does 
not refer to any lands of the mem- 
hers of the Five Civilized Tribes ex¬ 
cept the lands allotted to them. 
The act does not expressly or by im¬ 
plication refer to lands purchased 
for or by members of the several 
tribes of Indians. Consequently the 
acts of a minor Indian with relation 
to the sale and conveyance of lands 
purchased with funds from the sale 
of his own allotment must be meas¬ 
ured by the laws of the state.—^Deck¬ 
er v. Hickman, 243 P. 6l6, 116 OkL 
65. 

(2) A married minor member, or 
one on whom majority rigrhts have 
been conferred, of one of the Five 
Civilized Tribes, of less than one- 
half Indian blood, may convey lands 
acquired after marrlagre with pro¬ 
ceeds derived from the sale of his 
allotted lands, free and clear of the 
supervision of the county court.— 
Posey V. Brown, 37 P.2d 633, 169 OkL 
466—Posey v. First Trust & Savings 
Bank, 12 P.2d 918, 158 OkL 269— 
Tuck V. Sanders, 244 P. 31, 116 Okl. 
218. 

(3) Lands purchased by an allot¬ 
tee of one of the Five Civilized, 
Tribes from proceeds derived from 
an allotment and inherited by minor 
Indian heirs of less than full blood 
are subject only to restrictions im¬ 
posed by the laws of Oklahoma on 
minors.—Hardesty v. Gordon, 119 P. 
2d 70, 189 OkL 677. 

6 A Wash.—^Rider v. LaClair, 138 P. 

3, 77 Wash. 488. 

<63. XT.S.—^American Nat Bank of 

Bristow. Okl., v. American Baptist 

Home Mission Soc., C.C.A.N.T., 106 

F.2d 192—^U. S. V. Brown, CC.A. 

OkL, 8 F.2d 564, certiorari denied 


Brown v. U. S., 46 S.Ct 210. 270 

U. S. 644, 70 L.Ed. 777—Sunderland 

V. U. S.. C.C.A.OkL, 287 F. 468, 
affirmed 45 S.Ct 64. 266 U.S. 226. 
69 L.Ed. 259. 

Telegram from department of In¬ 
terior, authorizing purchase of land 
for Indian with proceeds of sale of 
his allotted land and directing use 
of “a restricted form of deed,** wels 
sufficient to show that secretary of 
interior imposed restrictions on sale 
of land so purchased.—Sunderland v. 
U. S., OkL, 46 S.Ct 64, 266 U.S. 226, 
69 KEd. 269, affirming, CC.A.. 287 F. 
468. 

64. U.S.—U. S. V. Getzelman, C.C.A. 
Okl., 89 F.2d 531, certiorari denied 
58 S.Ct 27, 302 U.S. 708, 82 LuBd. 
547. 

Secretary of interior, in the ab¬ 
sence of statutory authorization, has 
no power to require the insertion of 
restrictions in a deed conveying land 
to an Indian.—Hass v. Perry, 224 P. 
954, 98 Okl. 234. 

65. U.S.—^Board of Com'rs of Creek 
County V. Sober, 63 S.Ct. 920, 318 
U.S. 706, 87 L.Bd. 1094, affirming. 
C.C.A.. 130 F.2d 663, modifying, D. 
C., Seher v. Board of Com*rs of 
Creek County, 88 F.Supp. 731, cer¬ 
tiorari granted 63 S.Ct. 440, 317 
U.S. 622, 87 LuEd. 504. Rehearing 
denied 63 S.Ct 1162, 319 U.S. 782, 
87 L.Ed, 1726—U. S. v. Qoldfeder, 
C.C.A.OkL, 112 F.2d 615, reversing; 

B. C., Gkildfeder v. Illetewahke, 27 
F.Supp. 896—Clinkenheard v. U. S., 

C. C.A.OkL, 109 F.2d 730—U. S. v. 
Getzelman, C.C.A.OkL, 89 F.2d 531, 
certiorari denied 58 S.Ct 27, 302 
U.S. 708, 82 L,Ed. 647—Hass v. U. 
S., C.C.A,OkL, 17 F.2d 894—U. S. v. 
Watashe, D.C.Okl., 21 F.Supp. 903, 
affirmed, C.C.A., 102 F.2d 428. 

Ck>]urtra€tiv€ notice 
Where such a deed la placed of 
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record, It is constructive notice to 
subsequent purchasers of such re¬ 
striction. 

U.S.—Sunderland v. U. S., Okl., 45 
S.Ct. 64, 266 U.S. 226, 69 L.Ed. 259, 
affirming, C.C.A-, 287 F. 468. 

Okl—Martin v. Rogers, 0. P.2d 696, 
161 OkL 51. 

68 . U.S.—^Levlndale Lead & Zinc 
Min. Co. V. Coleman, 36 S.Ct. 644, 
•241 U.S. 432, -60 L.Bd. 1080, revers¬ 
ing 140 P. 607, 43 Okl. 13—Unkle 
V. Willis, C.C.A.Okl., 281 F. 29— 
Mixon V. Littleton, C.C.A.OkL, 265 
F. 608. 

This rede is applicable only to non- 
Indian heirs, and does not apply to 
Indian heirs belonging to another 
tribe.—^Drummond v. U. S., C.C.A. 
Okl., 181 F.2d S'OS, affirming, D.C., U. 
S. V. Drummond, 42 F.Supp. 968. 
Seadxight 

A noncitizen white man who In¬ 
herits a headright from his enrolled 
Osage Indian wife takes It without 
restriction.—Cook v. Firet Nat Bank, 
291 P. 43, 145 OkL 6. 

67. ' U.S.—^Levindale Lead & Zinc 
Min. Co. V. Coleman, 36 S.Ct. 644, 
241 U.S. 432, 60 L.Ed. 1080, revers¬ 
ing 140 P. 607, 43 OkL 18—Mixon 
V. Littleton, C.aA.OkL, 266 F. 603. 
“The government has no policy of 

supervising white men in their com¬ 
mercial trcmsactions, has no policy 
to restrain its citizens from free 
and full activity in barter and trade. 
Unless it was the clear intent of 
Congress to adopt a policy of re¬ 
stricting the citizens of the United 
States in barter and trade, no such 
Intent will be presumed.”—Cook v. 
First Nat. Bank. 291 P. 43, 46, 145 
OkL 6. 

68 . U.'S.—Sage v. EEampe, Ran., 35 
S.Ct. 94, 235 U.S. 99, 60 L.Bd. 147. 

Okl.—Reed v. Clinton, 101 P. 1065, 
23 OkL 610. 
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eluded the right to place restrictions on the sale of 
timber thereon and the disposition of the proceeds 
of such sale.^® A sale of timber which is merely 
incidental to the beneficial use of the land for ag¬ 
riculture is not a violation of a restriction against 
alienation.'^O Where the land is chiefly valuable for 
its timber, a restriction on the sale, lease, or aliena¬ 
tion of the tract extends to the sale of timber.^l 
In the absence of restrictions applicable thereto, or 
where there has been a compliance with existing re¬ 
strictions, a sale of timber on his land by an indi¬ 
vidual Indian is valid.'^^ Where a patent has di¬ 
vested the government of all title to the land or 
timber growing thereon, it cannot sue to recover the 
value of timber cut therefrom under an improvi¬ 
dent contract and even if the government has 


authority, under a treat}' to protect Indians against 
imposition or fraud and prevent strangers from en¬ 
tering and cutting timber, under purported con¬ 
tracts, it cannot maintain a suit to recover the val¬ 
ue of timber purchased from them in good faith for 
which a fair price was paid.^^ 

b. Bemoval, Modification, Extension, or Reim¬ 
position of Restrictions 

Congress has plenary power to remove, modify, ex¬ 
tend, or reimpose restrictions against alienation on the 
property of Indians. 

It is within the power of congress, during the 
period of existing restrictions against alienation, 
to extend the period of restriction, or provide for 
other restrictions,*^® and it may, at least while an 


69. D.C.—Hitchcock v. U. S., 22 

App.D.C. 275. 

WIs.—Tomkins v. Campbell, 108 N. 
W. 216, 129 Wis. 93. 

Chargres 

The treaty between United States 
and the Quinaielt Indians did not 
render timber which Quinaielt In¬ 
dian allottees proposed to sell from 
trust allotted lands in the Quinaielt 
Indian reservation immune from 
charges under statute authorizing 
secretary of interior to charge a 
reasonable fee incident to sale of 
timber on Indian allotments. Trea¬ 
ty between United States and Quin- 
aielt Indians July 1, 1855, art 6, 12 

U. S.'St. at L p 972, 25 U.S.C A, § 413. 
—U. S. V. Eastman, C.C.A,Wash., 118 
F.2d 421, reversing, D.C., Eastman 

V. U. S., 28 P.Supp. 807 and 31 F, 
Supp. 754, certiorari denied -62 S.Ct. 
68. 314 U.S. 635, 86 L.Ed. 510. 

Secretary of interior 

(1) Under Act June 25, 1910, S§ 
7, 8, 3-6 U.S.St. at L, p 855, 857, 2*5 

U. S.C.A. § 407, 406, the secretary of 
the interior has power to condition 
his assent to the sale of timber on 
trust allotted lands.—^U. S. v. East¬ 
man, C.C.A.Wash., 118 F.2d 421, re¬ 
versing, D.C., Eastman v. U. S., 28 
P.Supp. 807 and 31 F.Supp. 754, cer¬ 
tiorari denied 62 -S.Ct. 68, 314 U.S. 
635, 86 L.Ed. 510. 

(2) Since it is obviously impos¬ 
sible for the secretary to confer 
with each allottee concerning the 
terms and conditions of the proposed 
contract, he must of necessity pro¬ 
mulgate general rules as the terms 
under which sales will be approved. 
—U. S. V. Eastman, supra. 

(8) In prescribing such regula¬ 
tions the secretary was not obliged 
to act for the immediate advantage 
of the Indians but could formulate 
a policy which would be beneficial to 
future generations of Indians.—U. S. 

V. Eastman, supra. 

(4) The district court could not 
42 C.J.S.-47 


substitute its judgment for that of 
the secretary respecting such regula¬ 
tions.—^U. S. V. Eastman, supra. 

70. U.S.—^U. S. V. Paine Lumber 
Co., Wis, 27 S.Ct. 697. 206 U.S 
467. 51 L.Ed 1139—-U. S. v. Cain- 
Bonness Lumber & Timber Co., B. 
awash., 215 F. 212. 

71. U.S—Starr v. Campbell, Wis., 
28 S.Ct 365, 208 U.S. 527, 52 L. 
Ed. 602. 

31 C.J. p 503 note 1, p 517 note 20. 

Ssstzlctlons In trust patents is¬ 
sued in conformity with the General 
Allotment Act of Febr. 8, 1887, 24 U. 
S.St at L. p 388, 25 U.S.C.A. § 331 
et seq, extend to sale of timber on 
lands valuable chiefly for their tim¬ 
ber.—^U. S. V. Eastman, CC.A.Wash., 
118 F.2d 421, reversing, D.C., East¬ 
man V. U S., 28 FSupp. 807 and 31 
P.Supp. 754, certiorari denied 62 S. 
Ct. 68, 314 U.S. 635, 86 LEd. 510. 

72. Okl.—Blake v. Burnett-Hauert 
Lumber Co., 135 P.2d 325—Mitch- 
ell-Crittenden Tie Co. v. Crawford, 
1-60 P. 917, 61 Okl. 191. 

31 CJ. p 503 note 98. 

Buxatlon 

(1) In the absence of restrictions 
placed by law on the time such con¬ 
tracts may run, the parties them¬ 
selves may contract for any specified 
time on which they may agree.— 
Blake v. Bumett-Hauert Lumber 
Co., 135 P.'2d 326—Choctaw Lumber 
Co. V. McKeever, 249 P. 712, 119 
OkL 282. 

(2) It is only where such con¬ 
tracts fail to fix the duration that 
the courts may Interfere to limit the 
term to a reasonable time.—^Blake v. 
Bumett-Hauert Lumber Co., supra. 

xrnder Act Jims 26, 1910, § 8; 36 
US St. at L. p 857, 25 U.SC.A. § 406, 
contracts for the sale of timber on 
allotted lands, entered into by indiv¬ 
idual allottees as prescribed by stat¬ 
ute, stand on the same footing as 
tribal contracts or contracts under 
the earlier statute authorizing sale 
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of dead timber, as respects obliga¬ 
tions of the United States thereun¬ 
der.—^U. S. V. Algoma Lumber Co., 
59 S.Ct. 267, 305 U.S. 415, 83 LEd. 
260, reversing Algoma Lumber Co v 
U. S., 86 CtCL 226, certiorari grant¬ 
ed U. S. V. Algoma Lumber Co., 59 
S.Ct 88, 305 U.S. 683. 83 LEd. 368— 
U. S. V. Forrest Lumber Co., 59 S. 
Ct. 267, 305 U.S. 415, 83 LEd. 260, 
reversing Forest Lumber Co. v. U. 
S., 86 CtCi. 188, certiorari granted 

U. S. V. Forest Lumber Co., 59 S.Ct. 
88, 305 U.S 583, 83 L.Ed. 368—U S 

V. Lamm Lumber Co., 59 S.Ct. *267, 
305 US. 41*5, 83 L.Bd. 260, reversing 
Lamm Lumber Co. v. U. S., 86 Ct 
Cl. 171, certiorari granted U. S. v. 
Lamm Dumber Co., 59 S.Ct 88, 305 
U.S. 583, 83 L.Ed. 368. 

73. U.S.—U. S V. Auger. aC.Wis., 
153 F. 671, appeal dismissed 170 F. 
1021, 95 C.C.A. 672. 

74. U S.—U. S. V. Torrey Cedar Co., 
C.aWis., 154 F. 263, affirmed 27 
S.Ct ■697, 206 U.S. 467, 51 LuEd. 
1139. 

76. US.—U. S. V. Gilbertson, C.C.A. 
Wis., Ill F.2d 978—Adams v. 
Osage Tribe of Indians, C.C.A.Okl., 
69 P.2d 65 3, afllrming, D.C., 50 P. 
2d 918, and certiorari denied 
Adams V. U. S., 53 S.Ct 116, 287 
US. 652, 77 L.Bd. 563, Adams v. 
Osage Tribe of Indians, 53 S.Ct 
116, 287 US. 652, *77 L.Ed. 663, 
Mullendore v. Osage Tribe of Indi¬ 
ans. 53 S.Ct 116, *287 US. 652, 77 
L.Ed. 563, and Yarbrough v. Osage 
Tribe of Indians, 63 S.€t 117, 287 
US. 653, 77 LEd. 564—U. S. v. 
Johnson, D.C.Wash., 53 P.2d 267— 
U S. V. Mathewson, C.C.A.Neb.. 32 
F.2d 745, 747, citing Corpus Jtizis, 
31 C.J. p 514 note 89. 
axteiudoii by M^eoutivs 

(1) Under the act of July 4, 1884. 
23 US.St at L. p 96, 43 US.C.A. 3 
190. the privileges of the federal 
homestead laws were extended to In¬ 
dian wards, but the patents Issued 



INDIANS 


42 C.J.S. 


§ 54 


Indian is still a ward of the nation,*^® reimpose re¬ 
strictions on property already freed.'^'^ Generally 
the issuance of a fee-simple patent to an Indian al¬ 
lottee terminates prior trusts and restrictions against 
alienation,*^S and it has also been held that it is 
not within the power of congress to impose restric¬ 


tions on the alienation of land allotted to an Indian 
after restrictions imposed by prior laws have ex¬ 
pired, and both the equitable and legal titles have 
become vested in the allottee.^^ 

Congress may likewise remove or modify restric¬ 
tions on alienation,so by a general enactment or by 


should recite that tho United States 
holds the land in trust for the sole 
use and benefit of the Indian for a 
period of twenty-five years. There 
is nothing m this act which indi¬ 
cates any disposition on the part of 
the United States to dispossess it¬ 
self of Its powers and duties as 
guardian* or so to change the status 
of its wards as to leave them no 
longer subject to manifestations of 
its protection. Accordingly, it was 
within the power of congress to del¬ 
egate to the president, under the act 
of June 21, 1906. 34 U.S.St at L. p 
326, 25 U.S.C.A. S 391, the power to 
extend the restrictions on alienation 
prior to the expiration of the trust 
period of any Indian allottee to 
whom a trust or other patent con¬ 
taining restrictions on alienation had 
been issued.—^U. S. v. Jachson, 50 S. 
Ct. 143. 280 U.S. 183. 74 X..Ed. 361. 
mandate filed and decree entered, C 
C.A.Cal.. 38 P.2d 1021, reversing. D. 
C.. 27 P.2d 751. 

(2) The word '"allottees” used in 
the act of June 21, 1906, 34 U.S.St. 
at U p 326, 25 U.S.CA. § 391, In¬ 
cludes Indian wards of the United 
States holding homestead lands un¬ 
der the act of July 4. 1884, 23 U.S. 
St. at U p 96, 43 U.S.C.A. $ 190.— 
U, S. V. Jackson, supra. 

(3) A statute removing restric¬ 
tions on alienation of lands allotted 
to adult mixed-blood Indians in the 
White Earth Indian Reservation in 
Minnesota under trust patents pro¬ 
viding that the land was held in 
trust by the United States for such 
Indians for a period of twenty-five 
years and that at the expiration of 
such period the United States would 
convey the land to the Indians dis¬ 
charge of the trust and free of all 
encumbrances would be presumed to 
have been known by the president Is¬ 
suing an executive order extending 
for an additional twenty-five years 
any trust or other period of restric¬ 
tion against alienation contained in 
any patent theretofore issued to any 
Indian. Consequently, an executive 
order extending for an additional 
twenty-five year period any trust 
or other period of restriction against 
alienation contained in any such pat¬ 
ent theretofore issued did not extend 
the restrictions which had been re¬ 
moved prior to such executive or¬ 
der.— TJ. S. V. Spaeth, D.C.Minn., 24 
F.Supp. 465. 

<4) An executive order purporting 
to extend the tras2 period on allot¬ 


ments on the White Earth Indian 
Reservation of Minnesota, the title 
to which had not passed out of the 
United States, was limited to allot¬ 
ments to full-blood Indians and did 
not apply to allotments to adult 
mixed-blood Indians, where a statute 
enacted prior to promulgation of 
executive order had divested the 
United States of any title to lands 
of the adult mixed-bloods.—^U. S. v. 
Spaeth, supra. 

Homesteads 

Congress has power to extend the 
period of limitation on the power 
of alienation of Indian homesteads 
between the time of the making of 
the original entry by a claimant and 
the time of the perfection of his ti¬ 
tle by making final proof.—Robinson 
V. Steele, 157 P. 845, 91 Wash. 268. 
^aads owned withont restriction 
The statute extending to Janu. 1, 
1959, restrictions theretofore or 
thereafter imposed on lands of In¬ 
dians did not impose any restrictions 
that did not theretofore exist, and 
hence did not restrict the alienation 
of lands then owned without restric¬ 
tions by an Indian having a certifi¬ 
cate of competency, until the termi¬ 
nation of such certiflcata—^U. S. v. 
Sands, C.C.A,Okl., 94 F.2d 166. 

7a U.S,—U. S. V. Hughes, U.C.Okl.. 
6 F.Supp. 972. 

r J»bpiAm subject to local taxatiou 
Fact that the lands of a full-blood 
Creek Indiem, purchased with pro¬ 
ceeds of restricted lands, are not ex¬ 
empt firom local taxation does not 
impair the power of congress to im¬ 
pose restrictions on the alienation 
of such land,—U. S. v. Brown, C.C.A, 
Okl., 8 F.2d 564. certiorari denied 
Brown v. U. S., 46 S.Ct 210, 270 U. 
S. 644, 70 L..Bd. 777, 

T7. U.S.—Murray v. Ned, C.C.A. 
Okl., 135 F.2d 407—Hickey v. U. 
S., C.C.A.Okl., 64 F.2d 628—Bur¬ 
gess V. Nail, C.aA.Okl., 103 F.2d 
37, affirming, U.C., Nall v. Ameri¬ 
can Nat Bank of Bristow, 21 F. 
Supp. 88i5, rehearing denied 22 F. 
Supp. 977—Whitchurch v. Craw¬ 
ford, C.C,A.Okl., 92 F.2d 249, af¬ 
firming, D.C., Whitchurch v. 
Burge, 17 F.Supp. 234—^Taylor v. 
Ta 3 rrien, C.C.A.Okl., 51 F.2d 884, 
certiorari denied 52 S.Ct 127, *284 
U.S. 672, 76 L.Ed. 669—U. -S, v. 
Mathewson. C.C.A.Neb., 82 F.2d 
745, 747, citing Corpus Jtirls—^U. 
S. v. Howard, D.C.Okl,, 8 F.Supp, 
617. 


Okl.—Aldrich v. Hinds, 245 P. 854, 
116 Okl. 300—Snoddy v. Cooper, 
243 P. 526, 116 Okl. I'll. 

31 C.J. p 614 note 90. 

Statutes held not to reimpose re¬ 
strictions 

U.S.—U. S. v. La Motte, C.C.A.Okl., 
67 P.2d 788. 

Okl.—Bronaugh v. Holmes, 225 P. 
512, 102 Okl. '249, error dismissed 
Holmes v. Bronaugh, 45 S.Ct 196, 
266 U.S. 592, 69 UEd. 457. 

78. U.S.—^Larkin v. Paugh, Neb., 48 
S.Ct 366, 276 U.S. 431, 72 L.Bd. 
640. 

79. U.S.—Taylor v. U. S., Okl., 230 
F. 580, 144 C.C.A. 634—Bartlett v. 
U. S., Okl., 203 F. 410, 121 C.C.A. 
520, affirmed 35 S.Ct 14, 285 U.S. 
72, 59 L.Ed. 137, and criticizing U. 
S. V. Allen, 179 F. 13, 103 C.C.A. 
1 . 

80. U.S.—Jones v. Prairie Oil & Gas 
Co., Okl., 47 S.Ct 338, 273 U.S, 195, 
71 KEd. 60‘2—^Welch v. First Trust 
& Savings Bank of Pasadena, Cal., 
C.C.A.Okl., 16 P.2d 184—U. S. v. 
Spaeth. D.C.Minn.. 24 F.'Supp. 465. 

Okl.—Buckner v. Jenkins, 251 P. 81, 
122 Okl. 105—Starks v. Joines, 223 
P. 882, 101 Okl. 61—Johnson v. 
Furchtbar, 220 P. 612, 96 Okl. 114. 
"Si O.J. p 614 note 93, 

Bemcval hy secretary of Interior 
(1) Where an order removing re¬ 
strictions is made by the secretary 
of the interior to become effective a 
certain number of days from date, 
the day of approval of the order Is 
to be included In computing the pe¬ 
riod.—Lanham v. McKeel. 37 S.Ct 
708, 244 U.S. 682, 61 LBd. 1831, af¬ 
firming 148 P. 844, 47 OkL 348. 

C2) Where conditions on sale of 
lands of fuU-hlood allottee. Imposed 
by secretary of interior, are not 
complied with, and secretary can¬ 
cels sale and conditional order re¬ 
moving restrictions, the land re¬ 
mains restricted, and not subject 
to sale by allottee.—^Helly v. Walk- 
ins, 231 P. 873, 106 Okl. 116, error 
dismissed 47 S.Ct 474, 273 U.S. 671, 
71 LuBd. 832. 

(3) Under the act of May 27, 1908, 
35 U.S.'St at L. p 312, an order re¬ 
moving restrictions against aliena¬ 
tion of an allotment of a full-blood 
Indian of one of the Five Civilized 
Tribes is valid without a formal ap¬ 
plication or request therefor by the 
allottee.—^Portsmouth Trust & Guar¬ 
antee Co. V. Harjo, '66 P.2d 2, 179 
OkL 457. 
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a special enactment applicable to a particular In¬ 
dian, and, as long as vested rights are not im¬ 
paired thereby,S2 without the consent of the In- 
dians.SS The understanding of congress that an 
act did not remove restrictions may be indicated by 
subsequent acts expressly removing them.84 

Particular acts. In the exercise of its plenary 
power, congress has frequently removed, changed, or 
reimposed restrictions on the alienation of lands or 
other property held by Indians, such as by the 


act approved March 3, 1875, extending the benefits 
of the homestead act to Indians who have abandoned 
their tribal relations the General Allotment Act 
of February 8, 1887,87 as amended by the act of 
May 8, 1906 ;88 the act of July 1, 1898, relating to 
the Seminole Nation the act of July 1, 1902, re¬ 
lating to the Kaw Indians the act of June 21, 
1906, which includes the Clapp Amendment remov¬ 
ing restrictions on allotments within the White 
Earth Reservation in Minnesota,®^ and also provi- 


(4) The statute, 25 U.S.C.A. § 372, 
authorizing: the secretary of interior 
in his discretion to issue a certifi¬ 
cate of competency to an Indian to 
whom a patent in fee containing: re¬ 
strictions on alienation has been is¬ 
sued does not authorize the secre¬ 
tary of the interior to issue a cer¬ 
tificate of competency to an allottee 
under a trust patent, for the pur¬ 
pose of removing: restrictions on 
alienation.—Ex parte Pero, C.C.A. 
Wis., 99 F.2d 28, certiorari denied 
Lee V Pero. 59 S.Ct. 681. 30^ U.S. 
643. 83 LEd. 1043. 

Statute authoxlziiig: condemnatioiL 
In statute authorizing: the con¬ 
demnation of lands allotted to In¬ 
dians, the provision that **the money 
awarded as damages shall be paid 
to the allottees** did not free the al¬ 
lottees’ lands of the restraint Im¬ 
posed by other acts of congress.— 
State of Minnesota v. XT. S., Minn., 
59 S-Ot. 293, 305 U.S. '882, 83 L.Ed. 
235. affirming. C.C.A., U. S. v. State 
of Minnesota. 95 F.2d 468, certiorari 
granted State of Minnesota, by At¬ 
torney General v. U. S,, 59 S.Ct 66, 
305 U.S. 5'80. 83 L.Ed. 36<5. 

8 L Okl.—McIntosh v. Dill. 205 P. 
917, 86 Okl. 1. - 

88 . U.S.—U. S. V. Spaeth, D.C.Mlnn., 
24 F.Supp. 465. 

BzemptioiL from taacatlou 
Under executive order setting 
apart the Colville Indian Reserva¬ 
tion, a trust patent providing ex¬ 
emption from taxation and reciting 
that the United States would hold 
land thereby allotted for a period of 
years in trust for the benefit of the 
allottee and would thereafter convey 
the land by patent in fee, discharged 
of encumbrances, created a vested 
right in the allottees which could 
not be abrogated by the United 
States without consent of the bene¬ 
ficiary so that a conveyance in fee 
simple, before expiration of the term 
of years, to heirs of the allottees by 
the secretary of the interior was 
without force.—^U. S. v. Ferry Coun¬ 
ty, D.C.Wash., 24 F.Supp. 399. 

83. Okl.—^Loman v. Paullin, 152 P. 
73, 61 Okl. 294—Godfrey v. Iowa 
Land & Tiust Oo., 95 P. 792, 2l 
Okl. 293. 


84. U.S.—^Taylor v. Parker, Okl., 35 

S.Ct. -22, 235 U.S. 42, 59 L.Ed. 121. 

85. U.S.—^U. S. V. Perry County, D. 

awash., 24 F.Supp. 399. 

31 C.J. p 514 note 96. 

SUuozity reetzictious imposed by 
Atoka Agreement § 29 are repealed 
by Choctaw and Chickasaw Supple¬ 
mental Agreement § 68.—^Bronaugh 
V. Holmes, 225 P. •512, 102 Okl 249, 
error dismissed Holmes v. Bronaugh, 
45 S.Ct 196, 266 U.S. 592, 69 L.Ed. 
457. 

88. Baud restricted after patent 

Under Act March 3, 1875, § 15, 18 
U.S.St at L. pp 402, 420, 43 U.S.C. 
A. § 189, extending the benefits of 
the Homestead Act to Indians who 
have abandoned their tribal rela¬ 
tions, title to land acquired by an 
Indian remains inalienable for a pe¬ 
riod of five years from the date of 
the patent.—^U. S. v. Corporation of 
President of Church of Jesus Christ 
of Latter-Day Saints, aC.A.Utah, 
101 P.2d 1'56. 

87. lixplration of restzictioiL 

Where a Winnebago Indian re¬ 
ceived an allotment of government 
lands under a restricted patent, pur¬ 
suant to Gen. Allotment Act of Febr. 
8 , '1887, 24 U.S.St. at L. -388, -25 U.S. 
C.A. S 349. his heirs, after the expi¬ 
ration of twenty-five years, are en¬ 
titled to an unrestricted deed in fee 
simple, in the absence of a presiden¬ 
tial extension of time.—U. S. v, ’Ste¬ 
vens, C.C.A.W1S., 31 F.2d 520. 

88 . rtndiugi 

Under the amendment of May <8, 

( 1906, 34 U.S.St at L. p 182, 25 U.S. 
C.A. S 349, providing that the secre¬ 
tary of the interior may, in his dis¬ 
cretion, whenever he shall be sat¬ 
isfied that any Indian allottee is 
competent, be authorized to cause a 
patent in fee simple to be issued and 
thereafter all restrictions on aliena¬ 
tion shall be removed, the findings 
of the secretary that an Indian was 
competent must be accepted for all 
purposes of an appeal from decree 
canceling a deed by such Indian.— 
Miller v. U. S., C.CAu.Okl., 67 F.2d 
987, certiorari denied U. S. v. Miller, 
53 S.Ct. 79, three cases, 287 U.S. 625, 
77 XuBd. 542. 


89. AHotmMits on behalf of de¬ 
ceased persons 

Restrictions on alienation by citi¬ 
zens of Seminole Nation, made by 
Original Seminole Agreement, Act 
July 1, 1898. 30 U.S.St. at L. p 667, 
apply only to allotments made to 
living citizens in their own right 
and not to allotments made on be¬ 
half of deceased persons under au¬ 
thority of Second Seminole Agree¬ 
ment, Act June 2, 1900, 31 U.S.St. 
at L. p 250.—^Deere v. Cotton, 246 P. 
455, 114 Okl. 267. 

90. Heir belonging to another tribe 

Under the agreement with the 

Kaw Indians, ratified and confirmed 
by the act of July 1, 1902, 32 U.S.St. 
at L. p 636, the restrictions were ap¬ 
plicable to an heir who was an en¬ 
rolled member of another tribe.— 
Drummond v. U. S., C.C.A.Okl., 131 
F.2d 568, affirming, D.C., U. S. v. 
Drummond, 42 F.Supp. 958. 
mvolontary alienation 

The restrictions under this act are 
broad enough to include both volun¬ 
tary €Uid involuntary alienation.— 
Drummond v. U. S., supra. 

91. Provisions and oonstmctioiL 

(1) Under the Clapp Amendment, 
Act of June 21, 1906, 34 U.S.St. at L. 
p 353, all restrictions as to sale or 
encumbrance of allotments within 
the White Earth Reservation in Min¬ 
nesota held by adult mixed-blood In¬ 
dians are removed, and trust deeds 
executed by the department for such 
allotments are declared to pass title 
in fee-simple.—^U. S. v. Waller, 
Minn,, 37 S.Ct 430, 243 U.S. 452, 61 
L.Ed. 843—U. S. v. Spaeth, D.a 
Minn., 24 F.Supp. 465. 

(2) Accordingly, where land is 
conveyed by trust patent to Indian 
whose application for fee patent is 
granted before expiration of trust 
period and Indian obtains the fee 
and alienates It federal govern¬ 
ment’s obligation under trust patent 
is deemed discharged.—^Mahnomen 
County V. U. S., C.C.A.Minn., 131 F. 
2 d 936, certiorari granted 63 S.Ct 
830, 818 U.S. 752, 87 L.Bd. 1127, re¬ 
versed on other grounds 63 S.Ct 
1254, 319 U.S. 474, 87 L.Bd. 1527. 

(3) This statute evidences a leg¬ 
islative judgment that adult mixed- 
blood Indians are, in respects dealt 
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sions relating to the Kickapoo Indians and affiliat- I 1909,April 12, 
ed tribes the acts of June 28, 1906,March 3, 1 


with in the statute, capable of man¬ 
aging their owm affairs and for that 
reason they are given full authority 
to dispose of allotted lands.—Mah¬ 
nomen County, Minn,, v. U. S., Minn., 
63 act 1254, 319 U.a 474, 87 L.Ed. 
1527, reversing, C.C.A., 131 F.2d 936, 
certiorari granted 63 S.Ct. 830, 318 
U.a 752, 87 L.Ed. 1127. 

(4) A trust patent issued to an 
allottee under the act of Jan. 14, 
1889, 25 U.SSt at L. p 642, created 
a vested right which cannot be al¬ 
tered against the Indian's right, and 
the passage of the Clapp Act does 
not disturb this vested right unless 
the Indian willingly changes his 
status by accepting the rights and 
privileges contained m the amend¬ 
ment.—^U. S. V. Spaeth, supra. 

(5) A proceeding in the probate 
eourt to determine heirship cannot 
be construed as an acceptance of 
the Clapp Act.—U. S. v. Spaeth, su¬ 
pra. 

(6) It was not necessary, however, 
to obtain the Indian's consent to 
clothe him with authority to alienate 
his land.—^TJ. S. v. Spaeth, supra. 

92. Betnoval of restxlctioiui 

(1) Under the act of June 21, 1906, 
34 U.S.St. at Li. p 363, providing that 
all restrictions as to sale and en¬ 
cumbrance of all lands, inherited and 
otherwise, of all adult Kickapoo In¬ 
dians, and of all Shawnee, Delaware, 
Cadelo, and Wichita Indians affiliat¬ 
ing with said Kickapoo Indians now 
or hereafter nonresident of the Unit¬ 
ed States, who have been allotted 
land In Oklahoma or Indian Terri¬ 
tory are removed, restrictions on 
lands owned by adult heirs residing 
in Mexico are removed.—U. S. v. 
Bstill, C.C.A.OkL, 62 P.2d 620—John¬ 
son V. U. S., aCAOkl., 283 F. 954. 

(2) In order that restrictions be 
removed, three things must exist: 
First, the Indian must be an adult 
member of the tribe; second, he 
must reside outside the United 
States; third, he must have received 
an allotment in Oklahoma or Indian 
Territory.—TJ. S. v. Kilgore, C.C.A. 
O’d., Ill P.2d 665, reversing, D.C., 27 
F.Supp. 1. 

(3> An Indian who has not re¬ 
ceived an allotment cannot convey 
land acquired by inheritance free 
from restrictions.—^U. S. v. Kilgore, 
supra. 

<4) Hestrictions on the allotment 
of a nonresident Kickapoo inherited 
by a resident Kickapoo are not re> 
moved.—v, Reily, Okl., 54 S.Ct. 
41, 290 U.S. 33. 78 L.Bd. 164, revers¬ 
ing, C.C.A., 62 F.2d 621, certiorari 
granted 63 S.Ct. 791, 289 U.S. 721, 77 
ti.ESd. 1472. 


93L Provisions and constmetion 

(1) Under the act of June 28, 1906, 
34 U.S.St. at Li. p 542, Osage Ind 

of half blood or more may have cer¬ 
tificates of competency issued to 
them on application, and in the dis¬ 
cretion of the secretary of the in¬ 
terior. Under this statute, a "compe¬ 
tent” Osage Indian is one having a 
certificate of compet^^-nc-*'.—In re 
Denison. D.C Okl., 38 P.2d 662. appeal 
dismissed, C.C.A., Quarles v. Denison, 
45 F.2d 585. 

(2) Status of member of Osage 
Tribe, holding certificate of compe¬ 
tency, was like that of any citizen, 
as respects property other than 
homestead.—Choteau v. Burnet, 61 S. 
Ct. 598, 283 U.S. 691, 75 L.Bd. 1353, 
affirming, C C.A., Chouteau v. Com¬ 
missioner of Internal Revenue, 38 P. 
2d 976, certiorari granted Choteau 
v/ Lucas, 50 S.Ct. 410. 281 U.S. 714, 
74 L.Ed. 1135, certiorari denied Pettit 
v. Lu'‘as, 50 S.Ct. 410, 281 U.S. 759. 
74 L.Ed. 1169. 

(3) An Indian holding such certifi¬ 
cate has the right to sell or convey 
any lands deeded him by reason of 
the statute.—^In re Denison, supra— 
31 C.J. p 514 note 96 [cl (12). 

(4) Under § 2. par. 7, authorizing 
the secretary of the Interior to is¬ 
sue certifimtes of competency au¬ 
thorizing the sale of lands other 
than the homestead, a devisee of an 
allottee's homestead cannot convey it 
without a certificate of competency, 
notwithstanding Act April 18, 1912, § 
8, authorizing any adult member of 
the tribe to dispose of property by 
will.—U. S. V. Harris, C.C.AOkl., 265 
F. 261, rehearing granted 286 F. 910, 
reversed on other grounds 293 P. 
389, and appeal dismissed 42 S.Ct. 
269, 257 U.S. 623, 66 L.Bd. 402. 

(5) Osage Indian having certifi¬ 
cate of competency could convey in¬ 
terest In lands inherited.—U. S. v. 
Hale, D.aOkl., 39 P.2d 188, reversed 
on other grounds, C.C.A., 61 P.2d 
629. 

(6) Adult Osage Indians, however, 
could not sell the oil, gas, coal, or 
other minerals covered by such 
lands.—^Neilson v. Alberty, 129 P. 
847, 36 Okl. 490. 

(7) Earlier decisions under this 
act see 81 C.J. p 513 note 83 [dl (1). 

94. Surplus lauds 

(1) The act of March 3, 1909, 35 
U.S.St. at L. p 778, authorizing the 
sale of surplus lands of the members 
of the Osage Tribe, applies to the 
surplus lands of both adult and 
minor members of that tribe.—Gent¬ 
ry V. McCurry, 22 P.2d 75, 164 Okl. 
1 . 

(2) Under this act the secretary 
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1912,95 and, further, by such acts 


of the interior is vested with the 
power and authority to promulgate 
rules and regulations prescribing the 
manner in which the surplus lands 
of minor members of the Osage 
Tribe shall be sold.—Gentry v. Mc¬ 
Curry, supra. 

95. Purpose aud construcUou 

<1) The purpose of the Act of 
April 18, 1912, 37 U.S.St at L. p 86, 
is to protect Osage allottees and 
their Osage Indian heirs through the 
imposition of restrictions on the 
alienation of their allotted lands and 
trust moneys.—U. S. v. Mullendore, 
DC.Okl., 30 F.Supp. 13, appeal dis¬ 
missed, C.C.A.. Ill F.2d 898—31 C. 
J. p 513 note 83 [d] (4). 

(2) There seems, however, to be 
no policy for the protection of non¬ 
members of the tribe.—^U. S. v. Mul¬ 
lendore, supra. 

(3) Partition of restricted lands 
wfius authorized by § 6 of the act on 
the approval of the secretary of the 
interior, and he was entitled to an¬ 
nex conditions on which It might be 
made affective.—^U. S. v. Hale, C C.A. 
Okl., 51 F.2d 629, reversing, D.C., 39 
F.2d 188. 

(4) Under § 6 of the act, when the 
heirs of such deceased allottees have 
certificates of competency or are not 
members of the tribe, the restric¬ 
tions on alienation are removed. 

U.S.—^U. S. V. Mullendore, supra. 
Okl. — ^Pitts V. Drummond, 118 P.2d 

244, 189 Okl. 574, certiorari d^n’ed 

62 S.Ct 799, 816 U.S. 814, 86 L.Ed. 

1212. 

(6) Under § 7 providing that no 
lands or moneys Inherited shall be 
subject to or be taken or sold to 
secure the payment of any indebt¬ 
edness Incurred by such heir prior to 
the time such lands and moneys are 
turned over to such heirs, the word 
"and” in the provision relating to 
the time such "lands and moneys” 
are turned over to such heirs should 
be made to read "or,” and there are 
no restrictions on the land until 
such time as the money may be 
turned over to the heir.—^U. S. v. 
Mullendore, supra. 

(6) Lands have been turned over 
to the heir within this section when 
he is placed in possession of the 
property.—^U. S. v. Mullendore, su¬ 
pra, 

(7) This portion of 5 7 does not 
apply to the restricted lands of a 
deceased allottee, which ajre not as¬ 
sets in the hands of his administra¬ 
tor for the payment of debts and 
which descend Immediately on death 
to the heirs free from all restric¬ 
tions.—Pitts V. Drummond, supra. 

(8) "Restriction” as used In this 
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of the congress as March 3, 1921,9® February Five Civilized tribes, such as the act of March 3, 
27, 1925,97 and March 2, 1929,9® relating to the 1903,99 the act of April 21, 1904,^ the act of April 
Osage Indians; and the various acts relating to the 


act Is synonymous with “prohibi¬ 
tion/*—^U. S. V. Mullendore, supra. 

96. Adults of less than half-blood 

(1) The act of March 3, 1921, 41 

U. S.St. at Li. p 1249, removed all re¬ 
strictions asramst alienation of allot¬ 
ment sections, both surplus and 
homestead, of adult Osag:e Indians 
of less than one-half blood.—^In re 
Denison, D.C Old., 38 F.2d 662, appeal 
dismissed. C.C.A., Quarles v. Deni¬ 
son. 45 P.2d 585—U. S. v. Johnson, 
D.C.Okl., 29 P.Supp. 300. 

(2) The removal of restrictions Is 
limited to allotment selections.—U. 
S. V. Johnson, supra. 

97. ZbLherited lauds 

Act Pebr. 27. 1925, § 3, 43 U.S.St. 
at D. pp 1008. 1010, 25 U S.C.A. § 
331 note, imposing^ restrictions on in¬ 
herited lands of certain Osagre Indi¬ 
ans, does not purport to restrict the 
‘ alienation of such lands belonging 
to Osages who hold certificates of 
competency.—Pitts v. Drummond, 
118 P2d 244, 189 Okl. 574, certiorari 
denied 62 S.Ct. 799, 315 U.S. 814, 86 j 
L.Ed. 1212. 

Payments to legal guardians 

The word “court** within the pro¬ 
vision that all payments to legal 
guardians of Osage Indians shall be 
expended subject to joint approval 
in writing of court and superintend¬ 
ent of Osage Agency refers to the 
court of administration.—^Williams 

V. Clinton, C.C.A.Okl., 83 P.2d 143, 
affirming, D.C., Mashunkashey v. 
Clinton, 11 P.Supp. 456. 

Sevocatiou of certilioate of compe¬ 
tency 

(1) Under this act the revocation 
or cancellation of any certificate of 
competency does not affect the legal¬ 
ity of any transaction theretofore 
made by reason of the Issuance of 
the certificate.—^U. S. v. Sands, C.C.A, 
Okl., 94 P.2d 166—U. S. v. Mashun¬ 
kashey, C.C.A.Okl., 72 P.2d 847, re¬ 
hearing denied 73 P.2d 487, and cer¬ 
tiorari denied Mashunkashey v. U. 
S., 65 S.Ct. 561, 294 U.S. 724, 79 L.Bd. 
255. 

(2) The United States Is not en¬ 
titled to have a sale of land under 
a decree foreclosing a mortgage ex¬ 
ecuted by an Osage Indian prior to 
revocation of his certificate of com¬ 
petency set aside, and to have title 
quieted in his heirs, and to have an 
injunction against those claiming un¬ 
der the mortgage, until the indebted¬ 
ness has been paid.—U. S. v. Sands, 
supra. 

<3) A court of equity has power 
to cancel a certificate of competency, 
and such cancellation is effective 
from date of its issuance as to per¬ 


sons participating in acts evoking 
cancellation or having knowledge of 
facts and acquiring rights with that 
knowledge.—^IT. S v. Mashunkashey, 
C.C.A.Okl., 72 P.2d 847, rehearing de¬ 
nied 73 P.2d 487. and certiorari de¬ 
nied Mashunkashey v. U. S., 55 S.Ct. 
551, 294 U.S. 724, 79 L.Ed. 255. 
Belmpositton of resixiotlons 

(1) Under § 3 of this act. pro¬ 
viding that lands devised to mem¬ 
bers of the Osage tribe of one-half 
or more Indian blood, or who do not 
have certificates of competency, un¬ 
der w-ills approved by the secretary 
of the interior, and lands inherited 
by such Indians, shall be inalienable, 
unless such lands be conveyed with 
the approval of the secretary of the 
interior, reimposes restrictions on 
lands that had theretofore become 
unrestricted.—U. S. v. Johnson, D.C. 
Okl., 29 P.Supp. 300. 

(2) This statute applies to two 
classes; Osage Indians of one-half 
or more blood, and Osage Indians 
who do not have certificates of com¬ 
petency.—U. S. V. Johnson, supra. 

Securities bequeathed by a restrict¬ 
ed Osage Indian, by a will approved 
by the secretary of the interior, to 
a son having a certificate of com¬ 
petency were freed of restrictions 
when they passed to the son.—^U. S. 
V. Sands, C.C.A.Okl., 94 F.2d 156. 

98. CoxLstxuctiou 

Act March 2. 1929, § 3, 26 U.S.C.A. 
§ 331 note, as extended to unallotted 
Osage Indians, should be given a 
construction similar to the act of 
Pebr. 17, 1926.—^U. S. v. Johnson, su¬ 
pra. 

Bestxioted funds 

(1) Under this statute the restrict¬ 
ed funds of a deceased restricted 
full-blood Osage Indian may under 
the statute be paid to the adminis¬ 
trator or directly to the heirs or de¬ 
visees, or retained by the secretary 
of the Interior,—U. S. v. Carson, D. 
C.OkL, 19 P.Supp. 616, appeal dis¬ 
missed, C.C.A., 98 P.2d 1023. 

(2) Where the final report of the 
guardian of a deceased restricted 
full-blood Osage Indian is approved 
by the superintendent of the Osage 
Agency and the assets are delivered 
to the guardian as administrator 
without departmental dissent and are 
the subject of administration in the 
county court in Oklahoma, the secre¬ 
tary of the interior is bound to act in 
behalf of the Indian heirs in hear¬ 
ings before the county court and 
has a right of appeal from any rul¬ 
ings thereof regarding administra¬ 
tor's or attorney's fees or concerning 
a determination of the status of the 
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assets, whether restricted or unre¬ 
stricted.—^U. S. v. Carson, supra. 

99. Townsites 

Regarding the authority of the 
secretary of the interior to remove 
restrictions, the proviso in the act 
of March 3, 1903, 32 U.S.St at L. p 
996, that nothing therein contained 
shall prevent the surveying and 
platting, at their own expense, of 
townsites by “private parties** where 
stations are located along the lines 
of railroads, the words “private par¬ 
ties” do not apply exclusively to In¬ 
dian allottees or their heirs.—Scott 
V. Morris Nat Bank, 235 P.'912, 109 
Okl. 276, certiorari denied Scott v. 
Moms Nat. Bank of Morris, 46 S.Ct. 
23, 269 U.S. 563, 70 L.Ed. 413, and 
error dismissed 46 S.Ct 487, 271 U. 
S. 646, 70 L.Ed. 1130. 

Towns and townsites generally see 

supra § 39. 

1. Allottees not of Xndlan blood 

(1) Under the act of April 21, 
1904, 33 U.S.St at L. p 189, all re¬ 
strictions on the alienation of lands 
of allottees of any of the Five Civil¬ 
ized Tribes who are not of Indian 
blood, except minors, are, except as 
to homesteads, removed.—Sango v. 
Willig, 249 P. 903. 119 Okl. 128, er¬ 
ror dismissed and certiorari denied 
48 S Ct 206, 276 U.S. 589. 615, 72 L. 
Ed. 720. 

(2) Where one was by the Com¬ 
mission to the Five Civilized Tribes 
duly enrolled on the final rolls as a 
freedman, the adjudication that the 
Indian was a freedman fixed the 
status as such, and the restrictions 
on the alienation of the Indian's al¬ 
lotted lands were removed.—Sango v. 
Willig, supra—Tiger v. Pewell, 235 
P. 224, 109 Okl. 199, certiorari de¬ 
nied 46 S.Ct 100, 269 U.S. 672, 70 L. 
Ed. 418, and error dismissed 46 S.Ct. 
637, 271 U.S. 649, 70 LEd. 1132— 
Rowe V. Sartaih, 230 P. 919, 107 Okl. 
199, error dismissed 46 S.Ct. 106, 269 
U.S. 637, 70 L.Ed. 400. 

(3) The exception as to minors in 
§ 1 applies to allotments of minor 
citizen allottees not of Indian blood, 
selected by them and for them as 
such, but not to allotments allot¬ 
ted to them as heirs or inherited by 
them.—^Kenoly v. Hancock, 222 P. 
541, 96 Okl. 138. 

(4) Subsequent to April 21, 1904, 
all restrictions on the sale of the 
surplus lands of a minor male Creek 
freedman under the Creek Treaties 
and the Act of Congress expired on 
his attaining the age of twenty one 
years.—^Rowe v. McIntosh, 225 P. 
948, 101 Okl. 299. 

(5) Other decisions under this act 
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26, 1906,* the act of May 27, 1908,® and by the acts | relating to the Five Civilized Tribes stich as the 


see 31 CJ. p 614 note 96 [c] (1)- 
(7). 

8. Provisions and oonstmctloxL 

(1) Act April 26, 1906, § 19, 34 

U. S.St at L. p 137, providing that no 
lull-blood Indian of the Choctav, 
Chickasaw, Cherokee. Creek, or Semi¬ 
nole tribes shall have power to alien¬ 
ate, sell, or dispose of, or encumber 
in any manner, any of the lands al¬ 
lotted to him for a period of twen¬ 
ty five years from and after the pas¬ 
sage and approval of this act, unless 
such restriction shall, prior to the 
expiration of said period, be removed 
by act of congress, was enacted for 
the purpose of relmposing restrictions 
on voluntary alienations of the sur¬ 
plus allotment of members of the 
Five Civilized Tribes, and such sec¬ 
tion did not repeal that part of Act 
April 21, 1904, 33 U.S.St. at L. p 204, 
authorizing the secretary of the in¬ 
terior to remove restrictions from in¬ 
dividual members of the tribes as 
to their surplus allotment after a full 
investigation of such individual case 
and a determination that it was to 
the best interest of the allottee that 
the restriction be removed.—^Brown 

V. Miller. 216 P. 748, 89 Okl. 287. 

(2) This act applies to full-blood 
Indian heirs of whatever tribe of the 
Five Civilized Tribes to which such 
heir belongs, and there is nothing in 
the act which does not affect each 
of the Five Civilized Tribes and the 
members thereof in exactly the same 
manner.—^Israel v. Williams, 221 P. 
96. 94 OkL 76. 

(8) Under § 22 of the act, if there 
were both adult and minor heirs of 
a deceased Indian of the Five Civil¬ 
ized Tribes whose selection had been 
made, such minors could join in a 
sale of such lands by a guardian 
duly appointed by the proper Umted 
States court.—Swanson v. Green. 239 
P. 180, 113 OkL 78—^Moroney v. Tan- 
nehill, 216 P. 988. 90 OkL 224. 

(4) Such method is not the exclu¬ 
sive procedure whereby title to such 
lands may be conveyed, as the act 
did not repeal the law authorizing 
the sale of the interest of minors, 
as provided in Mansfield's Digest 
of the statutes of Arkansas, nor did 
it prevent the laws of a similar na¬ 
ture from becoming effective on the 
advent of statehood, contained in 
the statute of Oklahoma.—^Aldrich 
v. Crockett, 249 P. 148, 286 P. 83, 118 
Okl. 216. 

<6> As to minor Cre^ heirs, the 
lands being otherwise restricted by 
feasoh of the Supplemental Creek 
Agt*eenaent, 32 U.S.St. at Lw p 500, 
the method of alienation provided by 
tiie act of April 26. 3L906 was exclu¬ 
sive during the period provided by 
the Supplemental Ci^e^ Agreement 
—Swanson v.^ Green, supra. 


(6) After the expiration of the 
period provided in the Supplemental 
Creek Agreement, however, the 
guardian might sell the inherited in¬ 
terest of minor heirs without join¬ 
ing in a sale with an adult inter¬ 
ested therein.—Swanson v. Green, su¬ 
pra. 

(7) Act April 26. 1906, § 22. au¬ 
thorizing a guardian of a minor In¬ 
dian to join in the conveyance of 
real estate made by adult heir con- 
\'eying the interest of such minor in 
such real estate was repealed by Act 
May 27, 1908, and a sale of a minor's 
allotment or inherited land, other¬ 
wise restricted by Act May 27, 1908, 
can be made through the probate 
court of the state.—^Tiger v. Drum- 
right, 217 P. 463, 95 Okl. 174, cer¬ 
tiorari denied 44 S.Ct 452, 264 U.S. 
592, 68 L.Ed. 865, and error dismissed 
45 act. 350, 267 U.S. 578. 69 L.Ed. 
797. 

(8) Earlier decisions under this 
act see 31 C.J. p 614 note 96 Cc] 
(8)-(ll). 

3 . Conxtroction. generally 

<1) Act of May 27, 1908. 35 U.S. 
St. at tt. p 312. is a revising act, and 
was intended as a substitute for all 
former acts, and repealed the pro¬ 
visions of the Act of April 26, 1906, 
and previous enactments in conflict 
therewith.—^Deere v. Gypsy Oil Co., 
15 P.2d 1086, 160 OkL 237—Hays v. 
Wood, 236 P. 3, 110 OkL 46. followed 
in Hays v. Hudgens. 236 P. 6. 110 
OkL 46, Hays v. Coady, 236 P. 6, 
110 OkL 46, Hays v. Wilhite, 236 P. 
6, 110 Okl. 46, and Hays v. Everett, 
236 P. 6, 110 Okl. 12—Chupco v. 
Chapman, 170 P. 269, 76 Okl, 201, re¬ 
hearing 160 P, 88, and certiorari de¬ 
nied 38 S.Ct. 427, 247 U.S. 506, 62 
L.Ed. 1240—31 C.J. p 614 note 96 [c] 
(16). 

(2) Section 1 fixes the status of 
allotments regarding restrictions on 
alienation during the lifetime of the 
allottee, and § 9 fixes the status of 
allotted lands regarding restrictions 
on alienation after the death of the 
allottee; each refers to separate and 
distinct subject matters, and neither 
is interdependent on the other.— 
Pluto Oil & <3as Co. V. Miller, 219 P. 
308, 95 Okl, 222, error dismissed 44 
S.Ct. 469, 265 U.S. 683, 68 UBd. 1186 
—Seiffert v. Jones, 186 P. 472, 77 
Okl. 204, second rehearing denied 187 
P. 223, 77 OkL 204. 

Allottees of less than half-blood 

(1) Under § 1 of this act all re¬ 
strictions on all lands, including 
homesteads, of allottees enrolled as 
intermarried whites, as freedmen, 
and as mixed-blood Indians, having 
less than half Indian blood, includ¬ 
ing minors, are removed.—^Welch v. 
First Trust & Savings Bank of Pasa¬ 
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dena. Cal., C.C.A.Okl., 16 P,2d 184— 
31 C.J. p 514 note 96 [c] (16). 

(2) Section 4 of the act left no 
inhibitions against subjecting the 
allotted homestead of a deceased 
adopted white citizen of the Chero¬ 
kee Nation to the payment of debts 
arising after the restrictions were 
removed.—Fuller v. Holderman, 244 
P. 417, 114 Okl. 136. 

Allottees of more than half-blood 

(1) Under § 1 of this act, all re¬ 
strictions on all lands, except home¬ 
steads, of such allottees enrolled as 
mixed-blood Indians, having half or 
more than half and less than three- 
quarters Indian blood, are removed. 
All homesteads of allottees enrolled 
as mixed-blood Indians having half 
or more than half Indian blood, in¬ 
cluding minors of such degrees of 
blood, and all allotted lands of en¬ 
rolled full-bloods, and enrolled mixed 
bloods of three-quarters or more In¬ 
dian blood, including minors of such 
desrrees of blood, were not subject 
to alienation prior to April 26, 1931, 
except that the secretary of the In¬ 
terior might remove such restric¬ 
tions.—Stewart v. Keyes, 55 S.Ct 
807, 296 U.S. 408, 79 KEd. 1607, af¬ 
firming Stewart v. Keyes, 30 P.2d 875, 
167 OkL 531, motion denied 65 S.CJt. 
84, and rehearing denied 56 S.Ct. 81 
296 U.S. 661, 80 L.B<3L 470—31 C.J. p 
613 note 83 [d] (2), (S), p 514 note 
96 [c] (16). 

(2) A full-blood Creek Indian who, 
as one of grandmother's heirs, re¬ 
ceived interest in land patented to 
decedent's "heirs," took land as an 
"heir" and not as an "allottee" with¬ 
in this statuta—Stewart v. Keyes, 
supra. 

Death of aUottee 

(1) Subject to certain qualifica¬ 
tions as to full-blood heirs, under § 
9 of this act the death of any allot¬ 
tee operates to remove all restric¬ 
tions on the alienation of his land. 
U.S.—^U. S. V. Gypsy Oil Co., GCA. 

OkL, 10 P.2d 487. 

OkL—^Deere v. Gypsy Oil Co., 16 P. 

2d 1086. 160 Okl. 237—Pryor v. 

Dean, 11 P.2d 468, 167 Okl. 267— 

Curry v. Browning, 261 P. 981, 123 

Okl. 106. 

31 C.J. p 514 note 96 [c] (16), (17), 

p 544 note 77 [a] (7), (8). 

(2) Accordingly the death of the 
allottee operated to remove all re¬ 
strictions on the alienation of land 
inherited by a minor of the half- 
blood.—^Board of Com'rs of Pontotoc 
County V. Brashears, 216 P. 763, 91 
OkL 24. 

(3) Where district court of Okla¬ 
homa conferred majority rights on 
minor heir of less than one-half In¬ 
dian blood, the majority rights au¬ 
thorized, under the statute, a convey- 
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ance of allotted lands inherited.— 
Hardesty v. Gordon. 119 P,2d 70, 189 
Okl. 677. 

(4) The right of a full-blooded In¬ 
dian to alienate inherited lands is 
not dependent on the issuance and de¬ 
livery of a patent—Jones v. Howard, 
212 P. 986, 88 Okl. 242. 

(5) On the death of an Indian al¬ 
lottee, allotment and funds derived 
from royalties under lease of allot¬ 
ment passed to daughter of allottee 
freed of restrictions, where daugh¬ 
ter took by devise and not by in¬ 
heritance.-—Burgess V. Nail, C.C.A. 
Okl., 103 P.2d 37. affirming, D.C., 
Nail V. American Nat. Bank of Bris¬ 
tow, 21 P.Supp. 385, rehearing denied 
22 F.Supp. 977. 

(6) The death of the original al¬ 
lottee, however, does not wholly re¬ 
move restrictions, as Qualified re¬ 
strictions are continued as to full- 
blood minor Indian heirs by § 6, and 
as to full-blood Indian heirs by the 
proviso in § 9.—^U. S. v. Goldfeder, 

C. C.A.Okl., -112 F.2d 616, reversing, 

D. C., Goldfeder v. Illetewahke, 27 F. 
Supp. 696—Commissioner of Inter¬ 
nal Kevenue v. Owens, C.C.A., 78 F. 
2d 768. 

(7) The provision of 8 6 giving 
the county court Jurisdiction of the 
person and estate of all minors is 
the only provision applicable to full- 
blood minors.—Bearhead v. Ameri¬ 
can Inv, Co., 10 P,2d 1086, 167 Okl. 
84—-Dierks v. Isaac, 244 P. 750, 114 
Okl. 168. 

(8) Accordingly, although § 9 is 
couched in general terms, it is not 
Intended to Include a conveyance 
made by the guardian of a minor or 
incompetent heir pursuant to a sale 
directed and approved by the court 
having control of the guardianship 
of the heir’s estate. 

U.S.—Stewart v. Keyes, 55 S.Ct 807, 
296 U.S. 403‘. 79 LJBJd. 1607, af¬ 
firming Stewart v. Keyes, 30 P.2d 
875, 167 Okl. 531, motion denied 55 
S.Ct. 84, rehearing denied 56 S.Ct. 
81. 296 U.S. 661, 80 LuBd. 470— 
Harris v. Bell, Okl., 41 S.Ct. 49, 
264 U.S. 108, 65 L.Ed. 159, affirm¬ 
ing 250 F. 209, 162 C.C.-A 345, 
affirming, D.O., 235 F. 626. 

Okl—Uierks v. Isaac, suprcu 

(9) Under this construction of the 
provisions of this statute, lands in¬ 
herited by full-blood minors from a 
full-blood allottee are not restricted 
lands, and the only personal restric¬ 
tions on such heirs are the same as 
those on other minors of Oklahoma 
without regard to Indian blood.— 
Deere v. Gypsy Oil Co., 15 P.2d 1086, 
160 OkL 287—^Bearhead v. Amerlban 
Inv. Co., 10 P.2d 1086, 167 OkL 84— 
Dierks v. Isaac, supra—Gypsy Oil 
Co. V. Clinton, 220 P. 687, 98 Okl. 
282, certiorari denied Clinton v. Gyp¬ 
sy Oil Co., 44 S.Ct. 458, 264 U.S. 595, 
68 Ii.Bd. 867—King v. Mitchell, 171 


P. 726, 69 Okl. 207—Chupco v. Chap¬ 
man. 170 P. 259, 76 Okl. 201, rehear¬ 
ing 160 P. 88. and certiorari denied 
38 S.Ct 427, 247 U.S. 606, 62 L.Bd. 
1240. 

(10) The court will not presume 
that an Indian is of such degree of 
Indian blood as to render his con¬ 
veyance of inherited lands subject 
to the operation of § 9.—^Harriss v. 
Deeper Bros. Lumber Co., 176 P. 412, 

74 Okl. 204—Moifer v. Jones. 169 P. 
652, 76 Okl. 171. 

(11) Approval by county court of 
alienation of inherited lands by full- 
blood members of the Five Civilized 
Tribes is discussed in § 62. 

Issue boni alter March 4, 1908 
(1) By express exception of § 9, 
if any member of the Five Civilized 
Tribes of one-half or more Indian 
blood dies leaving issue surviving, 
born after March, 4 1906, the home¬ 
stead of such deceased allottee re¬ 
mains malienable, unless the re¬ 
strictions agrainst alienation are re¬ 
moved by the secretary of the interi¬ 
or for the use and support of such 
issue during thier life or lives until 
April 26. 1931. 

U.S.—Commissioner of Internal Rev¬ 
enue V. Owens, C.C.A., 78 F.2d 768 
—U. S. V. Martin, D.C.Okl., 45 F. 
2d 836. 

OkL—Scott V. Dawson, 58 P.2d 638, 
177 OkL 213—^Kimbro v. Harper, 
238 P. 840, 118 Okl. 46—Tushka v. 
Mills, 223 P. 470, 108 Okl. 36— 
Grisso V. Milsey, 230 P. 883, 104 
Okl. 173. 

(2’) This proviso includes posthu¬ 
mous children,—^Kimbro v. Harper, 
supra. 

(3) Where there is issue born after 
March 4, 1906, not only the interest 
of such issue but also the interests 
of the surviving spouse and children 
bom prior to such date are inalien¬ 
able during such period of restric¬ 
tion. 

U.S.—Johnson v. U. S., C.CJ.A.OkL, 
64 F.2d 674, certiorari denied 54 S. 
Ct. 68, two cases, 290 U.a 661, 78 
L.Ed. 665. 

Okl.—^Dierks v. McDonald, 298 P. 
297, 148 Okl. 215—Take v. Miller, 
281 P. 676, 139 Okl. 116, certiorari 
denied Miller v. Take, 60 S.Ct 246, 
281 U.S. 729, 74 UBd. 1145—Gage 
V. Harlin, 260 P, 82, 122 OkL 169, 
error dismissed and certiorari de¬ 
nied Harlin v. Gage. 48 S.Ct. 18, 
276 U,S. 484, 72 L.Bd. 886—Kim- 
bro V. Harper. 233 P. 840, 113 Okl. 
46. 

(4) The word “Issue" as used in 
such exception means legitimate is¬ 
sue.—^Page V. Roddie, 218 P. 1092, 
92 Okl. 236. 

(6) Under this restriction the land 
remains inalienable both as to an 
estate for life or for years and in 
, remainder doling the twenty-five 
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year period, since the word “land" 
as used in the statute means the en¬ 
tire fee—^Holmes v. U S., C.C.A.Okl., 

53 P.2d 960. 

(6) In enacting this provision, con¬ 
gress was not concerned with the 
creation of estates but was dealing 
with the Question of restrictions and 
alienation.—Baze v. Scott, D.C.Okl.. 

24 F.Supp. 806. 

(7) As to issue bom after March 
4, 1906, this statute does not create 
an estate for life, but an estate for 
years defeasible during its term by 
the death of such issue or the re¬ 
moval of restrictions by the secre¬ 
tary of the interior.—Baze v. Scott, 
C-C.A.Okl., 10b F.2d 366. 

(8) The death of the child before 
April 26, 1931, removes the restric¬ 
tion. 

U.S.—U. S. V. Lee, C.C.AOkl.. 108 
F.2d 936, affirming, D.C., 24 P. 
Supp. 814. 

D.C.—U. S. ex rel. Warren v. Ickes, 
73 P.2d 844, 64 App.D.C. 27. 

Okl.—Grisso v. Milsey, 230 P. 883, 
104 Okl. 173. 

(9) Accordingly, a homestead al¬ 
lotment, including oil and gas royal¬ 
ties paid to the superintendent for 
the Five Civilized Tribes and treated 
as restricted funds of minor heirs 
descended to heirs free from all re¬ 
strictions on death of minor heirs 
bom after March 4, 1906.—U. S. v. 
Lee, D,C.Okl., 48 P.Supp. 63. 

Minor allottees 

(1) It is provided by S§ 2, 6 of the 
act that the persons and property 
of minor allottees of the Five Civil¬ 
ized Tribes shall, except as other¬ 
wise specifically provided by law, 
be subject to the Jurisdiction of the 
probate courts of the state of Okla¬ 
homa, no provision being made for 
the sale of lands held by minors ex¬ 
cept through probate proceedings, 
that the term “minor” shall Include 
all males under the age of twenty- 
one years and all females under the 
age of eighteen years, and “that no 
restricted lands of living minors 
shall be sold or encumbered, except 
by leases authorized by law, by order 
of the court or otherwise.”—^Harris 
V. Bell, Okl., 41 S.Ct. 49, 264 U.S. 103, 
65 L.Bd. 169, affirming 250 F. 209. 
162 C.C.A. 345, affirming, D.C.. 235 F. 
626—31 aj. p 544 note 77 [a] (IJ. 

(2) The only restriction, under 
this act. on the sale of land of minor 
allottees of such tribes who are 
freedmen or of less than the half- 
blood, is that it should be sold 
through the probate court. 

■g.s.—^Bagby v. U. S., C.C.A.Okl., 60 
F.2d 80, affirming, D.C., 53 F.2d 260. 
Okl.—^Hardesty v. Gordon, 119 P.2d 
70, 189 OkL 677—^In re Hibdon’s 
Estate, 228 P. 154, 102 OkL 145— 
Starks v. Joines, 223 P. 882, 101 
Okl. 51—Johnson v. Furchtbar, 220 
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act of April 12, 1926,^ the act of May 10,1928,5 and I the act of January 27, 1933.® 


P. 612, 96 Okl. 114—Coleman v 
Davis, 180 P, 381, 72 Okl. 249. 

(3) Title to minor allottee's lands 
can be acquired only by regular pro¬ 
bate proceedings had in eiccordance 
with the statutes in the proper coun¬ 
ty court of the state. Any deed, In¬ 
strument, or contract by which an 
interest m such lands is attempted 
to be conveyed is in violation of the 
law—Cotton v. McClendon, 261 P 
150, 128 Okl. 48~Miller v. Tidal Oil 
Oo, 233 P. 696, 106 Okl. 212--Tidal 
Oil Co. V. Flanagan, 209 P. 729. 87 
O'cl. 231, error dismissed 44 S.Ct 
107, 263 U.S. 444, 68 L.Ed. 382. 

(4) Sale of minor’s allotment held 
to comply with the statute.—Hope 
V Haddock, 271 P. 632, 133 Okl. 109 
—Decker v. Hickman, 243 P. 516, 116 
O’-il. 65. 

(5) The allotted lands of such mi¬ 
nor are not subject to, or to be held 
liable for. any form of personal 
claim or demand against the allot¬ 
tee arising or existing prior to his 
majority.—Pickens v. Glass, 218 P. 
1071, 92 Okl. 65—Sandlin v. Barker, 
•218 P. 619, 96 Okl. 113. 

(6) The marriage of a minor does 
not confer on him authority to sell 
his allotted land independently of 
the supervision of the probate court. 
—Smith V. Cuff, 375 P. 1084, 136 
Okl. 24—31 C.J. p 544 note 77 [a] 
(5). 

(7) Allotment of a minor freed- 
man may be sold through proper 
county court, notwithstanding mi¬ 
nor was married and the failure of 
his wife to join in deed to allotment 
constituting portion of homestead 
was immaterial.—Smith v. Cuff, su¬ 
pra. 

<8) In view of the definition of 
minors In § 2 of the act, the grant¬ 
ing of majority rights by the state 
courts to a minor Indian allottee 
will not operate to change the status 
of such Indian as to his or her 
rights, disabilities, or restrictions 
touching the allotment.—Hardesty v. 
Gordon, 119 P,2d 70, 189 OkL 677— 
Posey V. Abraham, 25 P.2d 287, 165 
Oki 140—O’Conner v. Johnson, 229 
P. 146, 107 Okl. 5—Mortgage & De¬ 
benture Co. V. Burrows, 182 P. 238, 
75 OkL 94. 

(9) Lands of Indian minor pur¬ 
chased with proceeds of allotment 
are not subject to supervision of the 
county court—Carter OH Co. v. 
Fleming, 245 P. 833, 117 Okl. 39. 

Probate attorney 

Under S 6 of this act the local rep¬ 
resentative of the department of the 
interior, known as the probate at¬ 
torney, .has full plenary power to 
preserve property interests of minor 
allottees, which of necessity carries 
with it a right of appeal by him 


which is not denied or prevented by 
he guardians* failure to assent or 
join therein.—In re Hickory, IS2 P. 
233, 75 Okl. 79. 

4. Constniction 

(1) The entire act of April 12, 
*926, 44 U.S.St. at L. p 239, must be 
•xamined as a •whole in order to de¬ 
termine the intent of congress, and, 
if it becomes necessary, words used 
therein may be modified or altered 
with reference to their generally ac¬ 
cepted meaning, or others may be 
supplied in arriving at that intent. 
—Silmon V. Rahhal. 62 P.2d 501, 178 
Okl. 244. 

(2) In construing the act, the 
court should also look to the his¬ 
tory of the time when it was enact¬ 
ed, since such history usually tends 
strongly to disclose the reason for 
the legislation and the conditions 
sought to be remedied thereby.— 
Silmon V. Rahhal, supra. 

Ponds 

<1> Under this act funds in hands 
of secretary of the interior which 
passed by inheritance or devise to 
full-blood Indian heirs or devisees 
remained restricted.—Glenn v. Lew¬ 
is. C.aA.Okl., 105 P.2d 398, certio¬ 
rari denied 60 S.Ct. 130, 308 U.S. 598, 
84 L.Ed. SOI. 

(2) A declaration of trust in allot¬ 
ment and funds derived from royal¬ 
ties under lease of allotment, by 
daughter of allottee to whom prop¬ 
erty passed under will of allottee In 
1925, was valid where declaration of 
trust was approved by county court 
having jurisdiction of settlement of 
estate of allottee and by the secre¬ 
tary of interior, even if restrictions 
on property were reimposed by this 
act.—Burgess v. Nail, C.C.AOkl., 103 
P.2d 37, affirming, D.C., Nail v. 
American Nat Bank of Bristow, 21 
F.Supp. 385, rehearing denied 2'2 F. 
Supp. 977. 

Interest acquired by devise 

(1) By this amendment, the qual¬ 
ified restrictions imposed by the act 
of May 27, 1908, § 9, 35 U.S.St at L. 
p 312, were enlarged so as to em¬ 
brace the interest in lands acquired 
from an allottee by a full-blood dev¬ 
isee.—^U, S. V. Oklahoma Tax Com¬ 
mission, C.C.A.Okl., 131 F.3d 635, cer¬ 
tiorari granted Oklahoma Tax Com¬ 
mission of State of Oklahoma v. U. 
•S, 63 S.Ct 683, 318 U.S. 748, 87 L. 
Ed. 1124, vacated on other grounds 
63 S Ct 1284, 319 U.S. 698, '87 L.Ed. 
1612—U. S. V. Watashe, C.aA.OkL, 
117 F.2d 947. 

(2) This act, providing that 
“Hereafter no conveyance made by 
any full blood Indian,” eta, does not 
govern a deed made prior to the pas¬ 
sage of the act—^Brown v. U. S., C. 
C.A.Okl., 27 F.2a 274. 
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5. Bztension. of xestrictloiLS 

(1) The act of May 10, 1928, 45 
U.S.St at L. p 495, repeals that part 
of § 9 of the act of May 27, 1908, 
35 U.S.St at L. p 312, as amended 
by § 1 of the act of April 12, 1926 
44 U.S.St at L. p 239, providing re¬ 
strictions on homesteads inherited 
by issue of members of the Five Civ¬ 
ilized tribes born after March 4, 
1906 until April 2'6, 1931. This act 
extends the period of restrictions 
against alienation to April 26, 1956. 
—U. S. V. Bond, C.C.A.Okl., 108 P.2d 
504, affirming, D.C., Bond v. Tom, 25 
F.Supp. 157. 

(2) The provision of 8 5 that the 
act shall not be construed to reim¬ 
pose restrictions theretofore or 
thereafter removed by the secretary 
of the interior or by operation of 
law is broad enough to include re¬ 
strictions removed by partition sale 
in administration proceedings in the 
county court—U. S. v. Bond, supra. 

(3) This act does not evidence an 
intent on the part of congress to 
impose further restrictions on lands 
purchased for an allottee with re¬ 
stricted funds.—^U. S. V. Watashe, D. 
C.Okl.. 21 F.'Supp. 903. aflElrmed, C.C. 
A., 102 P.2d 428. 

e. Extension of ^rasteiotions 

(1) Under the act of Jan. 27, 1933, 
§ 1, 47 U.aSt at L. p 777, the en¬ 
tire interest in any tract of restrict¬ 
ed land belongring to a member of 
the Five Civilized Tribes acquired by 
inheritance, devise, gift, or purchase, 
with restricted funds, by or for re¬ 
stricted Indians, remains restricted 
during the life of, or as long as 
held by, such restricted Indians, but 
not later than April 26, 1956, unless 
restrictions are removed in the 
meantime in the manner provided by 
law.—U. S. V. Bond, C.C.A.Okl., 108 
P.2d 504, affirming, D.C., Bond v. 
Tom, '25 F.Supp. 157—Burgess v. 
Bosen, D.C.Okl., 31 F.Supp. 852. 

(2) One of the purposes of this act 
is to continue the restrictions on 
Indian property to protect the In¬ 
dians from loss to Individuals who 
might take advantage of them.— 
Oklahoma Tax Commission v. U. S., 
Okl., 63 S.Ct 1284, 319 U.-S. 598, 87 
L.Ed. 1612, vacating, C.O.A., U. S. v. 
Oklahoma Tax Commission, 131 F.2d 
635, certiorari granted 63 S.Ct 663, 
318 U.S. 748, 87 L.Bd. 1124. 

(3) This statute reimposes re¬ 
strictions on lands passing by de¬ 
scent to full-blood Indian heirs, even 
though such land had been held 
freed from restrictions.—^Murray v. 
Ned. aC.A.Oki., 186 F.2d 407. 

(4) This statute applies to invol¬ 
untary sales, such as a sheriff’s sale 
under an execution issued on a judg¬ 
ment against such Indian heir.—Me- 
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c. Wliat Constitntes Alienation 

Among other means, a disposition of property by will, 
a lease, or an involuntary sale or partition constitutes an 
alienation of property by an Indian. 

A disposition by will,^ or a lease,^ or a sheriffs 
sale under an execution,^ or a partition!® of Indian 
lands constitutes an alienation within the meaning 


of restrictions against alienation, and so does the 
conveyance of a right of vray.!! 

Where Indian minors are protected against in¬ 
voluntary alienation or encumbrance of their lands? 
unless it be effected in the course of probate pro¬ 
ceedings, any other instrument or method of alien¬ 
ation or encumbrance is void.!^ Rents and royal- 


Curtain v. Palmer, C.C.A.Okl., 121 P. 
2d 1009. 

(5) The county courts of Okla¬ 
homa still have the right, granted 
them by the Act of May 27, 1908, 35 
U.S.St. at L. p 312, to approve the 
deeds of full-blood Indian heirs of 
lands coming within the provisions 
of the act.—U. S. v. Easley, D.O. 
Okl., 33 F.Supp. 442. 

(6) Restricted Indians under this 
proviso are Indians of one-half or 
more blood. 

U.S.—Glenn v. Lewis, C.C.A.OkL, 105 

F.2d 398, certiorari denied 60 S.Ct. 

130, 308 U.S. 598, 84 L.Ed. 501— 

U. S. v. Easley, D COkL, 33 P. 

Supp. 442. 

Okl.—Green v. Campbell, 100 P.2d 

997, 187 OkL 54. 

(7) The interests of half-blood 
grandchildren of a full-blood allottee 
are restricted under this statute.— 
U. S. V. Watashe, C.C.A.Okl., 117 P. 
2d 947. 

(S) By this act, for the first time 
since 1908, restrictions were imposed 
on the lands of half-blood heirs.— 
U, S. v. Watashe, supra. 

(9) This act does not give the sec¬ 
retary of the interior power to reim¬ 
pose further restrictions on lands 
purchased for a full-blood Indian 
with restricted funds.—U. *8. v. Wat¬ 
ashe, D.C.Okl., 21 F.Supp. 903, af¬ 
firmed, C.C.A., 102 P.2d 428. 

Vimds and secnxltles 

(1) Section 1 of this act imposes 
restrictions, until April 26, 1956, on 
all funds and securities then held or 
thereafter coniing under the super¬ 
vision of the secretary of the interi¬ 
or, belonging to, and only as long as, 
belonging to Indians of the Five Civ¬ 
ilized Tribes of one-half or more In¬ 
dian blood.—U. S. V. Lee, C.C.A.Okl., 
108 P.2d 936, affirming, D.C., 24 P. 
Supp. 814. 

(2) This statute has no applica¬ 
tion to rights in such funds which 
had become fixed prior to the effec¬ 
tive date of the statute. 

U.S.—U. S. V. Lee, supra—U. S. v. 

Lee, D.C.Okl., 48 F.Supp. 63. 

D.C.—U. S, ex rel. Warren v. Ickes, 

73 P.2d 844, -64 App.D.C. 27. 

(3) The provision of this statute 
restricting all funds in hands of 
secretary of interior belonging to 
Indian heirs, precluded use of funds 
of Indian heirs held by the secre¬ 
tary to provide interest on the Judg¬ 


ment which had been rendered 
against the Indian heirs after the 
passage of the federal statute.— 
Ickes V. Ledbetter, 135 P.2d -658, 77 
U.S.App.D.C. 358. 

(4) Where attorney, pursuant to 
contract with allottee's widow as 
owner of oil and gas royalties in 
possession of secretary of interior, 
obtained interest in such funds, act 
of attorney in accepting mortgage 
securing payment of such interest 
did not defeat his right to recover 
such interest, since, until principal 
claim was exhausted, collateral 
would not become available.—^U. S. 
ex reL Warren v. Ickes, supra. 

(5) The provisions of this act em¬ 
powering the secretary of interior in 
his discretion to permit any adult 
Indian having restricted funds or 
other property, subject to his super¬ 
vision, to create and establish trust 
out of such funds or property did 
not undertake to invalidate trusts 
theretofore entered into with the ap¬ 
proval of the secretary.—^Burgess v. 
Nail, C.C.AOkl., 103 F.2d 37, affirm¬ 
ing, D.C., Nail v. American Nat. 
Bank of Bristow, 21 F.Supp. 385, re¬ 
hearing denied *22 F.Supp. 977. 

7. U.S.—Caesar v. Burgess, C.C.A. 
Okl., 103 F.2d 503—^Arnold v. Ard¬ 
more Chamber of Commerce In¬ 
dustrial Corporation, C.C.A.Okl., 4 
F.2d 838. 

Okl.—Scott V. Dawson, 58 P.2d 638, 
177 Okl. 213—Battiest v. Wolf, 223 
P. 661, 97 Okl. 212—Taylor v. 
Johnson, 218 P. '1095, 92 Okl. 145. 
31 C.J. p 516 note 13. 

Right and capacity of Indians to 
make wills see the C.J.S. title 
Wills § 7, also 68 C.J. p 417 note 
2-p 418 note 15. 

Action fox zecovezy 
Where a will Is void as a convey¬ 
ance, the grandchildren of the testa¬ 
tor may maintain an action for re¬ 
covery of their inheritable interest 
in the real estate devised.—Coats v. 
Riley, 7 P.2d 644, 164 Okl. 291. 

8 . Okl.—Salter v. McKinley, '278 P. 
1080, 137 Okl. 249. 

31 C.J. p 616 note 14. 

Approval of leases see infra § 62. 
Restrictions on leases see Infra 5 
67. 

Oil and gas 

(1) An oil and gas lease is an 
alienation.—^U. S. v. Gypsy .Oil Co., 
aaA.OkL, 10 F.2d 487—31 CJ. p 
516 note 14 [a]. ’ 
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(2) An allottee had no authority 
to grant permission for the taking 
of oil and gas from his realty while 
such restrictions were in effect, ex¬ 
cept by an oil and gas lease ap¬ 
proved by the secretary of the in¬ 
terior, nor did the allottee have au¬ 
thority to grant, for a valuable con¬ 
sideration, a license by oral agree¬ 
ment for the taking of oil and gas 
from such realty.—Billy v. Le Flore 
County Gas & Electric Co., 120 P.2d 
774, .190 OkL 88. 

Use for grazing 

The use of land of Indian by the 
owner of other land In a common in¬ 
closure for grazing of cattle is not 
an alienation requiring the consent 
of the secretary of the interior.— 
U. S. V. Mullendore, C.C.A.OkL, 74 
P.2d 286. 

i 

9. U.S—^McCurtain v. Palmer, C.C. 
A.Okl., 121 F.2d 1009. 

10. Okl.—^Naharkey v. Sand Springs 
Home, 59 P.2d 289, 177 Okl. 371, 
certiorari denied Sand Springs 
Home V. Naharkey, 57 S.Ct. 118, 
299 U.S. 688, 81 L.Ed. 433—Eysexk- 
bach V. Naharkey, 246 P. 603, 114 
Okl. 217, modifying 236 P. 619, 110 
Okl. 207, and certiorari denied 46 
S.Ct 21, 269 U.S. 661, 70 LBd. 41p. 

31 C.J. p 516 note 15. 

Jurisdiction of state courts to or¬ 
der partition of Indian lands see*^ 
infra S 87. 

11. U.S.—^U. S. V. Cain-Bonness 
Lumber Co., D.C.Wash., 215 F. 212 
—^Bells V. Ross, Wash., 64 F. 417, 
12 C.C.A. 206, reversing, C.C.. 66 
F. 855, and appeal dismissed 16 S. 
Ct 1205, 163 U.S. 702, 41 L.Ed. 
320. 

12. Wzitten stipulatiosui between 

attorneys is “instrument” and its In¬ 
corporation in Judgment subjecting 
land of minor wards to lien in favor 
of sureties on prior guardian's bond 
is “method” of encumbering lands of 
Indian minors prohibited by stat¬ 
ute. Such a void Judgment cannot 
thereafter be validated by order of 
same court denying motion or peti¬ 
tion to vacate it, since the lack of 
Judicial power to decree a lien by 
way of subrogation on lands of mi¬ 
nor Indian heirs inheres in every 
subsequent proceeding by which col¬ 
or of authority is sought to be im¬ 
parted to void portion of such Judg¬ 
ment—Southwestern Surety Ins. Co. 
V. Farriss, 247 P. 392, 118 188L. 
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ties to accrue under a mining lease are profits is¬ 
suing out of the land, and as such are part of the 
restricted estate of an Indian allottee, and their as¬ 
signment is a violation of restrictions as to aliena- 
tion.13 Indians, granted lands in severalty subject 
to restrictions on alienation, cannot grant a right to 
divert water for irrigation from a government ir¬ 
rigation project^^ 

d. Nature of Eestiictions and on Whom Bind¬ 
ing 

As a general rule restrictions on alienation are not 
personal to the Indian but run with the land. 

Restrictions on allotment or inherited lands usu¬ 
ally are not personal to the Indian but attach to 
and run with the land.^^ Consequently, a removal 
of restrictions on some of the lands of an Indian, 
under a statute providing that the secretary of the 
interior may, whenever he is satisfied that any In¬ 
dian allottee is competent and capable of managing 
his affairs, cause to be issued to such allottee a 
patent in fee-simple, and that thereafter all re¬ 
strictions shall be removed, does not operate also 
to remove restrictions on other tracts held by him.^^ 

Whether a restriction is merely a personal one, 


operating only on the allottee, or runs with the 
land, binding his heirs as well, depends on the in¬ 
tent of the law making power as expressed in the 
statute.^7 The restriction may be of such a na¬ 
ture as to bind the land for the time stated, wheth¬ 
er in the hands of the allottee or his heirs,or it 
may be limited in its operation to the lifetime of 
the allottee, or directed only against conveyances 
made by the allottee personally.^^ 

Under the statutes regulating some allotments, 
land devised to an incompetent adult Indian from 
an incompetent adult Indian devisor comes to him 
free from restrictions on alienations.^® 

§ 55. - Sale by Government 

Some statutes provide for the sale of portions of 
Indian allotments by the government for their benefit. 

Provision has been made by congress for the 
sale by the government, with their consent and for 
their benefit, of such portions of land which have 
been allotted to certain Indians as are not required 
for homes for the allottees. The death of an al¬ 
lottee after consent, but before sale, does not re¬ 
voke the consent or invalidate the sale.^^ 


la XJ.S.—U. S. V. Noble, Okl., 35 S. 
Ct 632, 237 U.S. 74, 59 UBd. 844, 
reversing 197 F. 292, 116 C.C.A. 
654. 

31 C.J. p 517 note 17. 

ThB TTnlted States may maintain 
an action to recover royalties paid 
to defendant pursuant to an assign¬ 
ment made by an Indian of royalties 
to accrue under a mining lease on 
a restricted allotment. The right of 
the United States to maintain such 
an action Is not affected by the fact; 
that such period has expired. The 
fact that the royalties were not paid 
to the assignee until after they ac¬ 
crued and had become personal prop¬ 
erty does not validate such pay¬ 
ments.—^U. S. V. Moore, C.C.A.Okl., 
2S4 P. 86, reversing, D.C, 261 F. 5'23. 

14L U.S.—U. S. V. Morrison, C.C. 
Colo., 208 P. 864. 

16. U.S,—Johnson v. U. S., C.C.A. 
Okl., 283 F. 954. 

status 

The restriction does not depend on 
the Indian’s civil status as a citizen, 
but is Impersonal and laid on the 
land, which the government has the 
dpty to preserve against alienation. 
—U. «. V. Moore, C.C.A.Okl., 284 F. 
36,^ r^V^Ing, DlC., 261 F. 523. 

la.* U.S.-^6Imson v. U. S., C.OJI, 
283 F. 954. 

17r U.a^-^wling V. U. S., OkL, 34 


S.Ct. 659, 283 U.S. 528, 58 L..Bd. 
1080, affirming 191 F. 19, 111 C.C.A. 
561—^U. S. V. Mathewson, C.C.A. 
Neb., 32 P.2d 746. 

18. U.S.—U. S. V. Reily, Okl., 54 S. 
Ct 41, 290 U.S. 33, 78 KEd. 154, 
reversing, C.C.A., 62 P.2d 621, cer¬ 
tiorari granted 53 S.Ct 791, 289 U. 
S. 721, 77 LuBd. 147^U. Ok¬ 

lahoma Tax -Cohimission, C.C.A. 
Okt, 181 F.2d 636, cerUorari grant¬ 
ed Oklahoma Tax Commission of 
State of Oklahoma v. U. S., 63 S. | 
Ct 663, 818 U.S. 748, 87 L..Bd. 1124, 
vacated on other grounds 63 S. 
Ct 1284, 319 U.S. 598, 87 LuBd. 
1612—Hanson v. Hoffman, C.C.A. 
Okl., 113 P.2d 780—U. S. v. Gil¬ 
bertson, C.C.A.W18., Ill F.2d 978— 
U. S. V. Kilgore, aC.A.Okl., Ill F. 
2d 665, reversing, D.C., 27 F.Supp. 
1—^U. S, V, Mathewson, C.C,A.Neb., 
32 P.2d 745—^U. S. v. Drummond, 
D.aOkL, 42 F.Supp. 95S—V, S. v. 
Johnson, D.C.Okl., 29 F.Supp. 300 
—Whitchurch v. Burge, D.C.Okl., 
17 F.Supp. 234, affirmed, C.C.A., 
Whitchurch v. Crawford, 92 F.2d 
249. 

31 C.J. p 517 note 22. 

Approval of will 

Under Act of Febr. 14, 1918, 37 
U.S.St at U p 678, 26 U.S.C.A § 378, 
any person of the asre of twenty-one 
years having any right title, or in¬ 
terest in any allotment held under 
trust or other patent' containing re- 
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strictlons on alienation has the right 
prior to the expiration of the restric¬ 
tive period to dispose of such prop¬ 
erty by will, with the approval of 
the secretary of the interior, but the 
approval of the will and the death 
of the testator do not operate to 
terminate the restrictive period.— 
Drummond v. U. S., C.C.A.OkL, 181 
F.2d 668, affirming, D.C, U. S. v. 
Drummond, 42 F.Supp. 958. 

19. OkL—Williams v, Pearce, 225 P. 
373, 98 Okl. 206. 

31 O.J. p 517 note 23. 

XTonmember of tzibe 
Son of enrolled Osage Indian bom 
after July 1, 1907, was not membelr 
of tribe for allotment purposes, and 
no restriction existed on his right 
to alienate Interest in allotted land 
inherited.—U. S. v. La Motte, CGA 
OkL, 67 F.2d 7*88. 

20 . Osage allotments 

U.S.—La Motte v. U. S., Okl., 41 S. 
Ot 204, 254 U.S. 570, 66 L.Ed. 410, 
modifying 256 F. 6, 167 CCA. 277 
—U. S. V. Harris, C.C.A.Okl., 293 
F. 389, rehearing 286 F. 910, re¬ 
versing 265 F. 261, and appeal dis¬ 
missed Harris v. U. S., 42 S.Ct. 
269, 257 U.S. 6*23, 66 L.Bd. 402. 

21 . Wash.—^Little Bill v. Swanson, 
117 P. 481, 64 Wash. 660—Prichard 
V. Jacobs, 90 P. 922, 46 Wash. 562, 
affirmed 32 S.Ct 289, 232 U.S. 200, 
56 L.Bd. 405. 
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I 56. -Sale of Land of Deceased Allottee 

The proceeds of the sale of allotted lands of an In¬ 
dian have been held to remain a trust fund as long as the 
United States retains possession or control thereof. 

Where allotted lands of a deceased Indian are 
sold pursuant to an act of congress, the proceeds 
remain a trust fund so long as the United States 
government retains possession or control,^2 
trust character ends when the possession and con¬ 
trol are relinquished by the govemment.23 

§ 57. -Leases 

The leasing of Indian land usually is subject to re¬ 
strictions, but on compliance with such restrictions or 


§ 57 

where there are no such restrictions an Indian may lease 
property owned by him. 

In the absence of restrictions on the right of In¬ 
dians to lease their lands, or where there has been 
a compliance with applicable restrictions, leases by 
Indians are valid,24 if executed in accordance with 
the requisites of valid leases generally.25 and the 
operation and effect of such leases are governed by 
the usual rules as to leases.^® On the other hand, 
since, as discussed supra § 54 c, leases are an alien¬ 
ation within statutes restricting the right of In¬ 
dians to alienate their lands, the power of Indians 
to lease is subject to restrictions imposed by con¬ 
gress for their protection,27 and leases which con- 


22. U.S.—U. S. V. Thurston County, 
Neb., 143 F. '287, 74 C.C.A. 425. 

Okl.—U. S. Fidelity & Guaranty Co. 
V. Hansen, 129 P. 60, 36 Okl. 459. 
Ann.Cas.l91i5A 402. 

31 C.J. P 517 note 26. 

23. U.'S.—tJ. S. V. Thurston County, 
Neb., 143 F. 287, 74 C.C.A. 426. 

Okl.—^U. S. Fidelity & Guaranty etc., 
Co. V. Hansen, 129 P. -60, 36 Okl. 
459, Ann.Cas.l915A 402. 

24. U.S.—^U. S. V. Erie County, D. 
C.N.T., 31 F.Supp. 57. 

Okl.—Hawkins v. Klein, 265 P. 670, 
124 Okl. 161, error dismissed and 
certiorari denied 48 S.Ct 206, 276 
U.S. 588, 615, T2 U.Bd. 719. 

31 C.J. p 617 note 29. 

Oil axLd STM iMUies 
The effect of the statute, which 
provides that leases for mlnin^r pur¬ 
poses may be made with the approv¬ 
al of the secretary of the interior, 
is to make a severance of the oil 
and ^as risrht from the surface, and 
an Indian allottee who has leased 
the surface of his land may also 
lease It for oil with the rl£rht to 
drill thereon.—^Kemmerer v. Midland 
Oil & Drilling Co., Okl., 229 F. 872, 
144 C.C.A. 164. 

25. U.S.—Sperry Oil & Gas Co. v. 
Chisholm, Okl., 44 S.Ct. 372, 264 

U. S. 488, >68 L.Ed. 803. affirming in 
part and reversing in part, C.C.A., 
282 F. 93, affirming, D.C., Chisholm 

V. Creek & Indiana Development 
Co., 273 F. 689. 

Fraud. 

A lease of restricted Indian land 
procured by fraud may be declared 
to be invalid. In the instant case a 
directed verdict was properly denied 
where the evidence as to bad faith 
was conflicting.—Rowland v. Mor¬ 
gan, 63 P.2d 712, 178 OkL 600. 
Statute of f^rauds 
Where an original lease of Indian 
mineral lands was signed by both 
lessor and lessees, but renewals and 
extensions were signed by the les¬ 
sor only, and the lessees accepted 
the extensions and caused them to be 
recorded, the government acting for 


the lessor could not have the exten¬ 
sions set aside under the statute of 
frauds.—U. S. v. Wright. Okl., 197 F. 
297, 116 C.C.A. 659. 

2& U.S.—Flak V. Arnold, 166 F. 744, 

92 C.C.A. 406, reversing 104 S.W. 

824, 7 Ind.T. 526. 

31 C.J. p 617 note 28. 

Compromise and settlement be¬ 
tween the United ’States and certain 
defendants in an action to cancel 
an oil and gas lease fraudulently 
granted by guardian of a minor In¬ 
dian, wherein the government agreed 
not to ask or insist on recovery from 
such defendants, in form and sub¬ 
stance only an abandonment of an 
appeal from a decree favorable to 
those defendants, was not a techni¬ 
cal conflrmation of the lease.—U. S. 
V. Dunn, Okl., 45 S.Ct 451, 268 U.S. 
121, 69 D.Bd. 876, modifying, C.C.A., 
288 F. 1(58. 

Blfeot of neglect 

In the absence of statutory re¬ 
strictions, the fact that the lessor is 
part IndUui does not exempt him 
from the effect of his own conduct 
or neglect.—Self v. Prairie Oil & 
Gas Co., C.C.A.Okl., 28 P.2d 690, re¬ 
hearing 19 P.2d 481, and certiorari 
denied 49 S.Ct 260, 278 U.S. 669, 73 
L.Bd. 567. 

Pumishing of abstract 

Where plaintiff, suing for specifle 
performance of a contract to pur¬ 
chase an oil lease, proceeded to fur¬ 
nish an abstract showing his title, 
he waived his right to set up the 
fact that parties selling leases and 
assignments of Indian lands are not 
expected to furnish abstracts of ti¬ 
tle.—^Haskell v. White Oil Qorp., Tex. 
Civ.App., 243 S.W. 606. 

Ibeass by mSuor 

A lease executed by a mixed-blood 
Indian after the enactment of act of 
May *27. 1908, 35 U.S.St. at L. p 312, 
providing that lands of mixed-blood 
Indians having less than half In¬ 
dian blok)d should he free from all 
restrictions, could be made only in 
the manner provided by state law 
• for the making of such . leases. of 
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minors* lands.—Self v. Prairie Oil & 
Gas Co., C.C.A,Okl.. 28 F.2d 590, re¬ 
hearing 19 P.2d 481, and certiorari 
denied 49 S.Ct. 260, 27S U.S. 659, 73 
L.Bd. 567. 

Protection against trespass 

White man is entitled to protec¬ 
tion under state laws against tres¬ 
pass on lands leased from Indian 
allottee. Accordingly an Indian al¬ 
lottee's white lessee, taking up cat¬ 
tle under herd law, is entitled to pre¬ 
vail against allottee, suing in re¬ 
plevin therefor.—Red Hawk v. 

Joines, 278 P. 672, 129 Or. 620. 
Removal of Improvements 

A tenant of land allotted to an In¬ 
dian, under a lease providing that all 
improvements made upon the land 
by the tenant should remain there¬ 
upon and be considered as part con¬ 
sideration for the lease, will he en¬ 
joined from removing such improve¬ 
ments at the end of his term, al¬ 
though he flrst entered into posses¬ 
sion of the land under an assignment 
of the lease which contained such 
provisions, which assignment was 
void because not authorized by the 
proper officers, and placed the im¬ 
provements on the land while in 
possession under the void assign¬ 
ment and under a subsequent valid 
lease.—^Krull v. Rose, 130 N.W. 271, 
88 Neb. 661. 

Water rights 

Where rules and regulations of 
secretary of mterior, which were 
made a jpart of a gas mining lease 
on Osage Indian lands, provided that 
lessee was entitled to have use of 
streams and natural water courses 
to extent that it did not diminish 
supply below requirements of sur¬ 
face owners, surface owner who was 
purchaser from allottee was not en¬ 
titled to recover for water used by 
lessee, where amount used did not 
diminish supply below such require¬ 
ments.—^Mitchell V. Indian Territory 
Illuminating Oil Co., 62 P.2d 653, 
178 Okl. 283. 

j 27. U.S.—Bimoh v. Cole, 44 S.Ct 
‘ 101, 263 U.S. 250, 68 L.Ed. 290, ro- 
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travene such restrictions are void.^^ Statutes im¬ 
posing restrictions on leases made by Indians should 
be given a reasonable construaion, and restrictions 
not intended by congress should not be read into the 
statute by construction.^^ It is not competent for a 
state to enact or give effect to a local statute which 
disregards congressional restrictions or thwarts 

their purpose.^® 

When so required by statute or departmental reg¬ 
ulations, leases to be valid must be in writing, 


on prescribed forms,and must be recorded.35 
The fact that mineral leases of Indian lands are 
not acknowledged has been held not to affect their 
validity as between the parties.^^ 

Bond. As a condition precedent to the execution 
of a mineral lease the lessee may be required to g^ve 
bond to the United States conditioned that he will 
faithfully perform the obligations of the Iease.35 
In such case the United States may maintain an ac¬ 
tion against the lessee and his surety on die bond 


versinar dole v. Bunch, 204 P. 119, 

S-o Oil. 38. 

•31 C.J. p 517 note 30. 

Approval of leases see infra S 62. 

AfiTzicnltaral leases 

Uider the act of May 27, 1908, 35 
U.S.'St. at Lf. p 312, re^rulating the 
leasing of restricted Indian lands for 
agricultural purposes, a valid lease 
by the owner may be made of his 
homestead allotment for a period of 
one year from the date thereof and 
of his surplus allotment for a period 
of five years from the date thereof 
without the privilege of renewal.— 
Nemecek v. Gates. 33 P.2d 768, 168 
Oil. 535—Carter v. McCasland, 268 
P. 706, 131 Oil. 253. 

Ftimaxy’ purpose and intent of 
statute regulating leases of restrict¬ 
ed lands of allottees of the Five 
Civilized Tribes is to protect them 
against improvident contracts.— 
Howland V. Morgan. 63 P.2d 712, 178 
OkL 600. 

Power of secretary of interior 

(1) Where authorized by statute, 
the secretary of the interior has 
power to adopt reasonable regula¬ 
tions regulating the leasing of re¬ 
stricted lands.—^Montana Bastem 
Limited v. U. S., C.C.A.Mont., 95 F.2d 
897, 

(2) Such rules and regulations 
have all the force of statutes.—Se- 
bsr V. Spring Oil Qo., D.C.Okl., 33 F. 
Supp. 805. 

<3) Such rules and regulations be¬ 
come pait of the lease by express 
agreement of the parties, and such 
regulations are controlling.—Seber 
v. Spring Oil Co., supra. 

(4) Accordingly, the inclusion of 
regulations concerning casing-head 
gas in the lease indicates that the 
parties contracted concerning it.— 
Seber v. Spring Oil Go., supra. 

<5) Fact that no royalties for cas¬ 
ing-head gas were paid to an Indian 
anottee of Five Civilized Tribes did 
not entitle such allottee to azz ac¬ 
counting for value of such casing¬ 
head gas obtained by oil company as 
lessee under an oil and gas lease ex¬ 
ecuted by allottee as lessor, since 
und^r rules and regulations of the 
secretary of the interior, incorporat¬ 
ed by reference in the l^ase, such 


royalties w’ere payable to the super¬ 
intendent of the Five Civilized 
Tribes.—Seber v. Spring Oil Co., su¬ 
pra. 

(6) A compliance with such regu¬ 
lations as to royalty by the lessee 
or his assignee and acceptance by 
lessor increased royalty as provided 
in the regulations and extended term 
of the lease.—^Dale v. Winters Oil 
Co., 243 P. 200, 115 Okl. 252. 

(7) Regulations held reasonable.— 
Dale V. Winters Oil Co., supra. 

<8) In the absence of statutory 
authorization the secretary of the 
interior has no power to determine 
whether there has been a compliance 
with the terms of the lease and to 
make findings of fact which are con¬ 
clusive.—^U. S, V. Brown, D.C.Okl., 15 
F.2d 565. 

28 . U.S.—Bunch v. Cole. 44 S-Ct. 

101, 263 U.S. 250, 68 L.Bd. 290, re¬ 
versing Cole V. Bunch, 204 P. 119, 

85 Okl. 38. 

Bffect of invalid lease see infra § 

61. 

l^ease by xnisos 

(1) A lease made by a minor re¬ 
stricted Indian in disregard of a re¬ 
striction against alienation is void 
and is incapable of ratification,— 
Salter v. McKinley, 278 P. 1080, 137 
Okl. 249, 

(2) Time of minor Indian allot¬ 
tee’s attainment of majority, as af¬ 
fecting validity of lease made by 
him, is governed by state law, in ab¬ 
sence of relevant federal statute. 
Under such law, 5. male minor Indian 
allottee arrives at majority on first 
moment of twenty-first anniversary 
of his birth.—Salter v, McKinley, su¬ 
pra. 

29. Departmeaital zegulatioiui 

(1) Regulations relating to oil and 
gas leases on restricted lands, should 
receive reasonable, sensible construc¬ 
tion.—March Oil Co. v. Lee, 241 P. 
804, 113 Okl. 242, certiorari denied 
Lee V. March Oil Co., 46 S.Ct 354, 270 
U.S. 658, 70 L.Ed. 784, 785. 

(2) A reasonable construction of 
its regulations adopted by the depart¬ 
ment of the interior will be followed. 
—^March Oil Co. v. Lee, supra. 

IkMseo 

* Where there Is no restriction con- 
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f tained in the eujt as to who the les- 
I see shall be, none should be read into 
it—Flynt v. Hastings, 262 P. 33, 122 
Okl. 50. 

30. U.S.—Bunch r. Cile, 44 S.Ct 101. 
263 U.S. 230, 68 L,'Ei. 290, revers¬ 
ing Cole V. Bunchr '204 P. 119. 85 
OkL 38. 

31. Okl.—Reirdon Stoiith. 101 P. 

798, 52 Okl. 48*. 

31 CJ. p 518 note 40* 

▼alid parol leases 
A full-blood Indian may lease his 
homestead for a period of one year 
by a verbal lease.—Anderson v. 
Armstrong, 232 P. 885, 105 Okl. 254 
—31 C.J. p 5*18 note 40 E^I- 

33i S.D.—^Wordchoff v. Nepper. 170 
N.W. 657, 41 SJO. 396. 

33. Okl.—Reirdon ▼. Smith, 161 P. 
798, 62 Okl. 48. 

31 C.J. p 502 note 93, p 518 note 42. 

34. U.-S.—U. S. V. Noble, Okl., 197 
F. 292, 116 C.C.A. 654, reversed on 
other grounds 36 S.Ct 532, 237 U. 
S. T4, 59 LuBd. 844. 

35. U.S.—^U. S. V, Comet Oil & Gas 
Co.. C.C.Okl.. 187 F. 674, reversed 
on other grounds 20*2 F. 849, 121 
C.aA. 157. 

31 C.J. p 518 note 46. 

Pnrohaser 

When oil and gas lease Is made 
by a restricted Indian, with approv¬ 
al of the secretary of the Interior, 
and bond to the United States is tak¬ 
en from lessee, conditioned for per¬ 
formance of the lease covenants, and 
the lease and bond provide that on 
removal of restrictions the rights 
and powers of the secretary of the 
interior shall devolve on, and be ex¬ 
ercised by, the lessor or his as¬ 
signee, such bond will be construed 
to have been made for the benefit 
of the lessor. In such case a sale of 
the leased land, after removal of re¬ 
strictions, will not invalidate the 
lease or release the bond, but the 
purchaser takes all the powers and 
rights of the lessor and of the sec¬ 
retary of the Interior as to collection 
of rents and royalties accruing after 
such sale.—Tate v, Bristow, 46 P.2d 
153, 172 Okl. 404. 
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Dafnages to surface. Under a provision in an 
oil and gas lease of restricted lands that the lessee 
shall pay all damages for unauthorized use of the 
surface, the fact that the lessee was careful and 
prudent in his operations is not a defense to his un¬ 
qualified promise to pay for such damages.®*^ Un¬ 
der a statute so providing, all claims for damages 
to the surface arising out of an oil or gas lease are 
to be settled by arbitration under rules and regu¬ 
lations prescribed by the secretary of the interior,38 
but either party has the right to appeal to the courts 
without the consent of the secretary of the interior 
in the event he is dissatisfied with the award to or 
against him.39 Under the further provision in the 
statute that the issues, both of law and of fact, shall 
be tried de novo before a jury on the request of 
either party, the trial de novo is not before a jury 


except on request of one of the parties.'*® 

Duration and termination. A lease for a term 
longer than that permitted by applicable restrictions 
is invalid.'*^ 

As is the case with other leases, a lease executed 
by a restricted Indian will terminate by the expira¬ 
tion of the term or on the happening of a contin¬ 
gency in accordance with its provisions.^3 Where 
a departmental lease provides the manner in which 
it may be released by the lessee, that method must 
be followed by the lessee, and, where it appears that 
the prescribed method is not followed, an attempt¬ 
ed release in some other manner will not be effec¬ 
tive.^® When leases are made in accordance with 
law, and with the approval of the proper officer, the 
lessee acquires a vested right, and the lease cannot 
be canceled or annulled by congress or the execu¬ 
tive.^^ 


sa. U.S—U. S. V. Comet Oil & Gas 
Co., C.C.Okl., 187 F. 674, reversed 
on other grrounds 202 F. 849, 121 
C.C.A. 157. 

37. ‘location, sites” described in 
lease of Indian land as acre and a 
half ‘"around” each well should be 
construed as including area about 
well or contiguous thereto, and a 
provision that “location sites” 
should not exceed one and one-half 
acres did not give to lessee use of 
number of acres selected by it 
equivalent to one and one-half times 
the number of wells —Silurian Oil 
Co. V. Essley, C.C.A.Okl., 64 F.2d 43. 
ZTegligence 

Word “damages” in lease of Indian 
land calling for lessee’s payment of 
damages for use of surface should 
not be limited to damages resulting 
from lessee’s negl-gence.—Silurian 
Oil Co. V. Essley, supra. 

38. Other tracts 

Federal statute for settlement of 
claims between oil lessees and own¬ 
ers of surface or their lessees in 
Osage Tribe by arbitration are In¬ 
applicable where damage claimed to 
surface rights and crops is with ref¬ 
erence to tract other than tract on 
which is carried on oil and gas min¬ 
ing operations.—Gypsy Oil Co. v. 
Brightwell, 49 P.2d 800, 174 Okl. 519. 

39. Award made after enactment 

Statutory right of lessee under oil 
lease to trial de novo, following ar¬ 
bitration of claim of Osage Indian 
for surface damage, is applicable to 
award made after passage of act, 
though some damages may have ac¬ 
crued before passage.—Silurian Oil 
Co. V. Essley, C.C.A.Okl., 54 F.2d 48. 

4a U.S.—SUurlan Oil Co. v. Essley, 
supra. 9 

41. Production in staying q,iuaitltiee 

(1) Where an Indian is empow¬ 


ered to execute mineral leases for a 
term not exceeding ten years, a lease 
for ten years with the provision 
that, if oil or other minerals are 
found in paying quantities, the priv¬ 
ilege of operating shall continue as 
long as oil or minerals can be pro¬ 
duced in paying quantities renders 
the lease invalid.—Smith v. McCul¬ 
lough Okl., 46 S.Ct 338, 270 U.'S. 456, 
70 LBd. 682, reversing, CC.A., 285 
F. 698—^Hallam v. C>mmerce Mining 
& Royalty Co., C.C.A.O’t 1., 49 P.’2d 
103, affirming, D C., 32 P.2d 371, and 
certiorari denied 52 S.Ct 23, 284 U. 
S. 643, 76 L..Ed. 547. 

(2) Where such a provision Is in 
the lease, the Indian must be rega^'d- 
ed as without capacity or authority 
to act, rendering the entire lease 
void, and the part of the lease pro¬ 
viding for the ten year term is not 
divisible from the Invalid part— 
Smith V. McCullough, supra. 

(3) Where, however, the restric¬ 
tion is that the lease shall be for a 
fixed period of time to be determined 
in each case by the secretary of the 
interior, a lease to continue while 
minerals are found in commercial 
quantities, but not beyond a speci¬ 
fied date, is valid.—^Hallam v. Com¬ 
merce Mining & Royalty Co., supra. 

42. Estoppel 

(1) The doctrine of estoppel will 
not operate against a restricted In¬ 
dian with respect to the payment of 
royalty where the lease has expired 
by its own terms.—^U. S. v. Brown, 
D.C. Okl., 16 F.2d 566. 

(2) Where, however, the secretary 
of the interior in consideration for 
an increase in royalty extended the 
term of the lease, the Indian, by ac¬ 
cepting the increased royalty for a 
long period of time, was estopped to 
deny the extension of the term.— 
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Dale V. Winters Oil Co., 243 P. 200, 
n6 Okl. 252—March Oil Co. v. Lee, 
’»4'1 P. 804, 113 Okl. 242. certiorari 
denied Lee v. March Oil Co., 46 S CL 
254, 270 U.S. 658, 70 L.Ed. 784, 786. 
Extension 

Where Indian’s oil and gas lease 
was subject to regulations which 
secretary of interior amended to pro¬ 
vide for increased royalty, and ex¬ 
tension of lease to as much longer 
as oil or gas should be produced, the 
real consideration for extension of 
lease was increased royalty.—^March 
Oil Co. V. Lee, supra. 

Pailnre to prodnoe 
Where lease of restricted Quapaw 
allotment for mining p^^rposes was 
executed for a term of years and 
for such additional period as lead 
and zinc minerals should be found 
therein in paying quantities, lease 
terminated, according to its own 
terms, when assignee of lease ceased 
to produce lead and zinc minerals in 
paying quantltie.s.—Smith v. U. S., 
C.C.A.Okl., 113 F.2d 191. 

43w 01:1.—Pfennighausen v. Horinek, 
240 P. 81, 112 Okl. 94. 

Eagnlatioxui held reasonable 

(1) The requirement of the secre¬ 
tary of the interior for payment of a 
fee on cancellation of an oil and gas 
lease of Indian lands, was not un¬ 
reasonable.—U S. Fidelity & Guar¬ 
anty Co. V. GUlam, 219 P. 660, 98 
Okl. 103. 

(2) Likewise, a departmental re¬ 
quirement that in the cancellation 
of a recorded oil and gas lease re¬ 
corded releases be delivered was not 
unreasonable.—U. S. Fidelity A 
Guaranty Co. v. Gillam, supra. 

44. U.S.—Jones v. Meehan, Minn., 20 
S.CL 1. 176 U.S. 1, 44 L Ed. 43. 
Or.—Mosgrove v.- Harper, 64 P. 187, 
- 33 Or. 252. 
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Where the duty of canceling a lease of allotted 
Indian lands, in case of forfeiture, and of approv¬ 
ing another lease, has been imposed by congress on 
the secretary of the interior, his judgment cannot 
be controlled by injunction, in the absence of arbi¬ 
trary conduct on his part.^5 A mining lease giving 
the secretary of the interior, on violation of the 
terms or conditions of the lease, the right to de¬ 
clare the lease forfeited and terminated is valid'*^ 
and may be enforced on a violation of the terms of 
the lease.^^ Lessees of allotted Indian lands, who 
have had their day in court at every stage of the 
proceeding to cancel their lease, are not in a posi¬ 
tion to complain of the failure of the secretary of 
the interior to give notice of his intention to can¬ 
cel the lease.^* 


Overlapping leases, Ks a general rule a lease 
executed by a restricted Indian which overlaps a 
valid existing lease is invalid,it being said that 
the practice of making overlapping leases of In¬ 
dian allotments is an abnormal one and would facil¬ 
itate abuses in dealing with ignorant and inexperi- 
: enced Indians.^O Permission given to lease for lim¬ 
ited periods does not authorize the making of leas¬ 
es which are to begin at relatively distant times in 
the future,^^ and, in the absence of a valid cancel¬ 
lation of existing leases,®2 leases for the full period 
permitted made before the expiration of existing 
leases are invalid.®^ A valid lease for agricultural 
purposes, however, may be made during the exist¬ 
ence of a valid prior lease, provided it is made for 
a fair rental, near the termination of the existing 


45. D.C.—Wade v. Fisher, 39 Aj>p.D. 
C. 245. 

4a. U.S.—Smith v. U. S., C.C.A.Okl., 
113 F.2d 191. 

47. Acceptance of TOyaltles 

Where assignee of lease of re¬ 
stricted Indian allotment for mining 
purposes breached lease, acceptance 
of advance royalty due did not “es¬ 
top” secretary of interior to declare 
lease canceled and terminated, 
where, by express terms of the lease, 
lessee was not to be relieved from 
mature royalties by reason of any 
Bubsequent surrender or cancellation 
of the lease.—Smith y. U. S., supra. 
XroOee 

Where a departmental lease pro¬ 
vides for the giving of notice of the 
terms violated, the giving of the no¬ 
tice is a prerequisite to a cancella¬ 
tion.—Chapman v. Carlock, 230 P. 
515, 104 Okl. 152. 

Order condtnslve 

(1) Under a lease authorising the 
secretary of the Interior to cancel it 
for failure to pay rentals when due, 
the order of the secretary canceling 
the lease for failure to pay rentals 
is conclusive, in the absence of 
fraud.—Whayne v. Seamans, 217 P. 
859, 05 Okl. 1S8. 

(2) A purchaser of such lease may 
rely on the records of the secretary 
of interior, which disclose that a 
prior lease had been canceled.— 
Whayne v. Seamans, supra. 

48. D.C.—Wade v. Fisher, 39 App.D. 
C. 245. 

48. U.S.—Robinson v. Bwert, C.C.A. 
OkX„ 291 P. 9. 

50. U.S.—U. a V. Noble, Okl., 35 S. 
Ot. 182, 287 U.S. 74, 59 L.Bd. 844, 
reversing 197 F. 292, 115 C.CA. 
554. 

81 C.3r. 818 note 48. 

51. V. Cole^ 44 aCt 
101. 253 U.a 250, 58 LuSd, 290, re¬ 


versing Cole V. Bunch, 204 P. 119, 
85 Okl. 38. 

Okl.—Jones v. Hilderbrand, 275 P. 
625, 125 Okl. *293—S. S & G. Min¬ 
ing Co. v. Fullerton, 250 P. 911, 
120 Okl. 98—Balthrop v. Clark, 222 
P. 520, 94 Okl. 294. 

“Primarily, the purpose and in¬ 
tent of this limitation on the right 
of contract are to protect the Indi¬ 
ans against improvident contracts, 
rendered so by postponed possession, 
depreciated values of postponed 
terms, and absence of competition 
for leases not followed by reason¬ 
ably early possession.”—Chenoweth 
V. Deavers, 247 P. 982, 119 Okl. 74. 
Approval 

“A lease executed by the Indian 
allottee while there was an existing 
valid prior lease is not authorized 
or contemplated by the act of Con¬ 
gress, and is therefore void, and the 
approval of the secretary of the in¬ 
terior does not make same valid.”— 
Deskins v. O’Neal, 234 P. 626, 627, 
108 Okl. 57. 

ZiesB than Ihre years 
Although under the statute an In¬ 
dian was authorized to lease his 
surplus lands for agricultural pur¬ 
poses for a period not to exceed five 
years, this did not authorize an over^ 
lapping lease for a period of three 
years executed a year and a half be¬ 
fore the termination of the existing 
lease.—Chenoweth v. Deavers, 247 P. 
982, 119 Okl. 74. 

Surrender of existSng lease 
Where a successive lease between 
the same parties operates as a sur¬ 
render of the lease immediately pre¬ 
ceding it, such lease is not invalid 
as a lease in futuro or as an assign¬ 
ment of the reversion.—^Hallam v. 
Commerce Mining & Royalty Co., C. 
CA.Okl., 49 F.2d 103, affirming, D.C., 
32 F.2d 371, and certiorari denied 52 
•S.Ct. 23. 284 U.S. 543. 76 L.Ed. 547. 

52. U.S.—^Hallam v. Commerce Min¬ 
ing & Royalty Co., i|upra. 
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Zneffeotivd attempts to cancel the 
existing lease render the lease over¬ 
lapping and void.—Carter v. McCas- 
land, 19 P.2d 372, 162 Okl. M9—Har¬ 
ley V. McCasland, 19 P.2d 356, 152 
Okl. 117. 

53- U.S.—^Bagle-Plcher Lead Co. v. 
Fullerton, C.C.A.Okl., *28 P.2d 472, 
certiorari denied Fullerton v. 
Eagle Plchard Lead Co., 49 S.Ct. 
253. 279 U.S. 839, 73 L.Bd. 9S6. 
OkL—Carter v. McCasland, 19 P.2d 
372, 162 Okl. 119—Reirdon v. Bron- 
augh, 264 P. 610, 129 Okl. 255— 
S. S. & G. Mining Co. v. Fullerton, 
250 P. 911, 120 Okl. 98—Deskins v. 
O’Neal, 234 P. 625, 108 Okl. 87— 
Haddock v. Worrell, 233 P. 730, 
106 Okl. '266—^Worrell v. Graves, 
226 P. 361, 101 Okl. 246—Walker 
V. Holmes, 215 P. 1065, 91 Okl. 64. 
31 C.J. p 518 note 49. 

Plva.yeaar leases 

(1) Under the act of May 27, 1908, 
35 U.S.’St. at L. p 312, providing that 
all lands other than homesteads al¬ 
lotted to members of the Five Civ¬ 
ilized Tribes from which restrictions 
have not been removed may be 
leased by the allottee, if an adult, 
for a period not to exceed five years, 
without the privilege of renewal, a 
five-yeaj lease is invalid if the peri¬ 
od extends more than five years 
from the date of execution, notwith¬ 
standing it is made near the termi¬ 
nation of cm existing lease and is to 
take effect on the termination of 
such lease.—^Harley v. McCasland, 19 
P.2d 366, 162 Okl. 117—Chestnut v. 
Thomas, 299 P. 502, 149 Okl. 84. 

(2) Under the proviso in § 2 of 
this act that leases of restricted 
lands for periods of more than five 
years may be made with the approv¬ 
al of the secretary of the interior, a 
five-year lease made shortly before 
the termination of an existing lease, 
which is approved by the secretary, 
is valid.—^U. a v. Haddock, C.C.A. 
OkL, 21 F.'2d 165- 
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lease, for a term which, coupled with the unexpired 
term, does not exceed the term permitted by law, 
and provided the leasing is necessary to control the 
course of cultivation to be pursued.^^ It is only 
where there is a valid, existing, and unexpired lease 
at the time a subsequent lease is taken, extending 
the term beyond the period permitted by law, that 
the inhibition against overlapping operates.56 The 
invalidity of a lease as overlapping must be deter¬ 
mined by the terms of the two leases, not by what 
the parties to the first lease intended.^® 

Leasing by administrative officers. Under some 
statutes the secretary of the interior has power to 
cause leases to be executed in behalf of an incom¬ 
petent Indian without the consent of such Indian.57 
An administrative officer, however, merely author¬ 
ized to approve or disapprove leases made by re¬ 


§ 57 

stricted Indians has no power to lease Indian land^* 
or to continue in force leases on such lands after 
they have expired by their own terms.^^ An ap¬ 
proval by such an officer on terms other than as 
made is not an approval in legal effect, and either 
party to the lease is free to disavow it®® The au¬ 
thority of the secretary of the interior to withhold 
his approval includes the lesser authority to give 
his approval on condition that the royalties be 
turned over to the secretary’s representative in trust 
for the Indian, and disbursable only with the sec¬ 
retary’s approval.®^ 

Rents and royalties. Until a lease of restricted 
Indian land has been terminated, the lessee is lia¬ 
ble for the rents and royalties provided for there- 
in.®2 Under a regulation providing that the les¬ 
see shall not be relieved from his obligation to pay 


54. Okl.—^Rowland v. Morgan, 63 P. 
2d 712, 178 Okl. 600—Carter v. Mc- 
Casland, 2*68 P. 706, 181 Okl. 2-53— 
Reirdon v. Bronaugh, 264 P. 610, 
129 Okl. 255—PlsTit V. Hastings. 
252 P. '33, 122 Okl. 60—Chism v. 
Majors, 217 P. 4615, 92 Okl. 45— 
Walker v. Holmes, 215 P. 1065, 91 
Okl. 64. 

31 C.J. p 519 notes 50, 51. 

Xn ahseiLce of showing of neoes- 
sity, in order to regulate the course 
of cultivation for the subsequent 
year, a lease made some months be¬ 
fore the termination of an existing 
lease is Invalid.—^Nemecek v. Gates, 
33 P,2d 768, 168 Okl. 535—Desklns v. 
O’Neal, 234 P. •626, 108 Okl. 87— 
Tates V. Jones, 2-17 P. 864, 92 Okl. 64 
—Simpson v. Hicks, 216 P. 940, 90 
Okl. 207. 

55. Okl.—Lilly v. Hanson, 43 P.2d 
405, 171 Okl. 604. 

56. Insnffloient desoxiptioiL 

Lease of restricted Indian land for 
five-year term was not void merely 
because at time there was outstand¬ 
ing lease containing insufficient de¬ 
scription of the property leaaed.— 
Jones V. Killlngsworth, 2^ P.2d 193. 
166 OkL 38. 

57. U.S.—Whitebird v. Bagle-Picher 
Lead Co., C.C.A.Okl., 40 P.2d 479, 
affirming, D.C.; '2'8 F.2d 200, and 
certiorari denied 51 S.Ct 24, 282 
U.S. 844, 75 L.Bd. 749. 

Ainoimt of royalty 

(1) It was the secretary’s du¬ 
ty to determine the highest obtain¬ 
able royalty, and, in the absence of 
fraud, his determination was final. 
In fixing such royalties the secretary 
could consider royalties under prior 
leases.—^Hallam v. Commerce Min¬ 
ing & Royalty Co., C.C.A,Okl., 49 F. 
2d 103, affirming, D.O., 32 F.2d 371, 
and certiorari denied <52 S.Ct 23, 284 
U.S. ■643, 76 L.Bd. 547. 

(2) The award of the lease over 


the protest of the allottee and the 
submission of higher bids do not 
show fraud.—Whitebird v. Bagle- 
Picher Lead Co.. D.C.Okl., 28 F.2d 
200, affirmed, C.C.A., 40 F.'2d 479. 
certiorari denied 51 S.Ct. 24, 282 U. 
S. 844, 75 L.Bd. 749. 

(3) The fact that lessees were 
given preference at the termination 
of their leases does not show fraud. 
—^Whitebird v. Bagle-Picher Lead 
Co., supra. 

ModiiloatioiL 

It was no objection to mining 
lease of restricted Indian lands that 
lease was modified by contract to 
which incompetent Indian allottee 
was not a party.—^Hallam v. Com¬ 
merce Mining & Royalty Co., C.C.A. 
Okl., 49 F.2d 103. affirming, D.C., 32 
F.2d 371, and certiorari denied 52 S. 
Ct 23, 284 U.S. 643, 76 L.Bd. 547. 
Reports of conunlssioii 
Denial of inquest of mining engi¬ 
neer for information involving ac¬ 
cess to reports of commission for 
leasing Indian mineral lands was 
not improper where such informa¬ 
tion was sought for purpose of de¬ 
termining whether to submit a bid.— 
Whitebird v. Bagle-Picher Lead Co., 
C.CA.Okl., 40 F.3d 479, affirming, D, 
C., 28 F.2d *200, and certiorari denied 
51 S.Ct. 24, 282 U.S. 844, 75 L.Bd. 
749. 

58. U.S.—Mott V. U. S., Okl., *51 S. 
Ct. 642, 283 U.S. 747, 75 L.Bd. 
1385, affirming, C.C.A., U. S. v. 
Mott, 37 P.2d 860, reversing, D.C., 
38 F.2d 340, and certiorari granted 
Mott V. U. S., 50 S.Ct 410, 281 U. 
S. 714, 74 L.Bd. 1135—U. S. v. 
Brown, D,C.Okl., 15 F.2d 565, 

. SubseqneiLt regalatloiiii 

Where Indian eUlottee of Five Civ¬ 
ilized Tribes, through her guardian, 

I executed oil and gas lease which 
! was approved by the secretary of the 
f interior in accordance with govern¬ 
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ing statutes, and obtaining of cas¬ 
ing-head gas by lessee was by vir¬ 
tue of operations under lease, and 
thereafter secretary of the interior 
adopted regulations applicable to 
casing-head gas, the regulations 
were not invalid as making a new 
lease or contract for allottee.—Seber 
V. Spring Oil Co., D.C.Okl., 33 F. 
Supp. 805. 

59. U.S.—U. S. V. Brown, D.C.Okl., 
15 F.2d 565. 

ea U.S.— Holmes v. u. s., c.aA. 
Okl., 33 F.2d 688. 

6L U.-S.—Mott V. U. S., Okl., 51 S. 
Ct 64'2, 283 U.S. 747, 75 UEd. 1385, 
affirming, C.aA., U. S. v. Mott, 37 
F.2d 860, reversing, D.C., 33 F.2d 
340, and certiorari granted Mott 
V. U. S., SO S.Ct 410, 281 U.S. 714, 
74 L.Bd. 1135. 

Terminatioii 

Under clause in oU and gas lease» 
covering restricted Indian home¬ 
stead, supervision of secretary of in¬ 
terior over royalties collected under 
lease automatically ceased on remov¬ 
al of restrictions, and such restric¬ 
tions were applicable only to funds 
collected while land was under re¬ 
strictions, and the removal of re¬ 
strictions against alienation of the 
homestead carried with it a full re¬ 
lease of funds in hands of secretary 
of interior.—^U. S. ex rel. Warren v. 
Ickes, 73 F.2d 844, 64 App.D.O. 27. 

62: OkL—Pfennighausen v. Horlnek, 
24(r P. 81, 112 OkL 94. 

A. snrety oompany, surety on a 
bond guaranteeing compliance with 
departmental oil and gas lease, is 
justified in paying the demands of 
the government for rentals and 
charges claimed by it under terms 
of lease, where the lessee has failed 
to comply strictly with the terms 
of the lease and the regulations of 
the department in canceling the 
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royalties and rentals annually when due by reason 
of a subsequent surrender or cancellation of the 
lease, the lessee is not relieved of his obligation to 
pay advance royalties and rentals becoming due pri¬ 
or to the date of the cancellation of the lease.A 
regulation permitting the adjustment of rentals 
during the life of the lease in order to prevent ab- 
rogfation of the lease by default does not authorize 
a reduction of accrued rentals after the lease has 
terminated.®^ 

Although royalties derived from mineral leases of 
Indian lands may take the place of the property re¬ 
moved and be subject to the same restrictions,®® 
such restricted funds are the Indian’s individual 


property, and as such are within the protective 
guaranties of the Constitution.®® Congress has 
been held to have delegated to the secretary of the 
interior the duty to collect, care for, and disburse 
the royalties arising from mineral leases of restrict¬ 
ed lands of certain Indians.®*^ The secretary’s ac¬ 
tion in approving disbursements, in the absence of 
fraud or mistake, will not be reviewed by the 
courts.®® 

Transfer of lease. In the absence of restrictions, 
or on compliance ^vith applicable restrictions, a 
lease of Indian land can be transferred or assigned 
the same as any other lease, and the usual rules 
govern the rights of the parties.®® A covenant in 


lease, since a bonding: company for 
hire is held to a strict compliance 
with its contract— TJ. S. Fidelity & 
Guaranty Co. v. Gillam, 219 P. 660, 
93 OkL 103. 

Default 

Where grantees of heirs of origi¬ 
nal lessor refused to keep agreement 
to furnish leasee abstract showing: 
title to protect It in making pay¬ 
ment to them of rentals and advance 
royalties, equity will not declare de¬ 
fault where lessee deposited money 
in designated depository to credit of 
lease and payable to those showing 
title.—Denver Producing & Refining 
Co. v. Campbell, 247 P. *362. 118 Okl. 
152. 

Defensive natters 

In an action for rent, the question 
whether the Indian lessor was com¬ 
petent to make a lease without the 
approval of the court ajid questions 
as to his age, his quantum of Indian 
blood, and the alienability of his al¬ 
lotment, constitute defensive mat¬ 
ters not available under a general 
denial.—^Mullen v. Carter, 173 P. 512, 
68 OkL 207—^Mullen v. Howard, 143 
P. 659, 43 Okl. 531. 

Beliaqiiiiidmient of supervision. 

Under departmental oil and gas 
lease, where lessee after lessor's 
death but before relinquishment of 
supervision made timely payment of 
rentals and advance royalties, subse¬ 
quent order of department relin¬ 
quishing supervision did not render 
lessee in default because he paid 
department instead of grantees of 
heirs of original lessor.—Denver 
Producing & Refining Co. v. Camp¬ 
bell. 247 P. 362, 118 Okl. 152. 

63. State law providing for propor- 
tionment of rents on termination of 
hiring is contrary to such a regula¬ 
tion and is invalid when applied to 
Indian leases.—^Montana Fastern 
Limited v. U. S.| C.C.A.Mont., 95 P. 
2d 897. 

64. Attorney general not bound 

Where rent due under lease cover¬ 
ing lands of restricted member of 


Osage Indian Tribe was reduced with 
consent of allottee and approval of 
secretary of interior after lease had 
terminated and suit had been insti¬ 
tuted for recovery of rental, attor¬ 
ney general was not bound by rec¬ 
ommendation of secretary of interior 
that compromise he accepted in view 
of executive order giving department 
of justice authority to determine 
whether case transferred to depart¬ 
ment of Justice should be compro¬ 
mised.—^U. S. V. Sandstrom, D.C.Okl., 
22 F.Supp. 190. 

65. U.S.—Parker v. Riley, Okl., 39 
S.Ct 405, 250 U.S. 66, 63 LBd. 847, 
reversing 243 P. 42, 155 C.C.A. 672, 
affirming, D.C., 218 P. 391—Baze v. 
Scott, C.C.A,Okl, 106 P.2d 365— 

U. S. V. Lee, D.aOkl., 24 P.Supp. 
S14, affirmed, C.C.A., 108 F.'2d 936 
—Baze V. Scott, D.C.Okl., 24 P, 
Supp. 806. 

66. U.S.—Mott V. U. S., Okl., 61 S. 
CL 642, 283 U.S. 747, 76 L.Bd. 1385, 
affirming, C.C.A., U. S. v. Mott, 37 
P.2d 860, reversing, D.C., 83 F.2d 
340, apd certiorari ^granted Mott 

V. U. S., 60 S.CL 410, 281 U.S. 714. 
74 L.Ed. 1135. 

67. U.S.—U. S. V. McGugin, D.C. 
Kan., 28 P.2d 76. 

AdministxatioiL of intestate pzopexty 
Where there is no congressional 
legislation providing for the admin¬ 
istration of royalties due on Indian 
dying Intestate, the state law is ap¬ 
plicable.—^Kendall v. Ewert, Okl., 42 
S.CL 444, 259 U.S. 139, 66 L.Bd. 862. 
Delegation 

The secretary of the interior had 
power to delegate to the superin¬ 
tendent of the Five Civilized Tribes 
authority to pass on payments to be 
made for the benefit of Indians ftom 
royalties of oil leases.—^American 
NaL Bank of Bristow, Okl., v. Ameri¬ 
can Baptist Home Mission Soc., C 
C.A.N.Y., 106 P.2d 192. 

Forbearance to proseonte 
The regulations of the department 
of the interior that no bonus, rents, 
royalties, or other payments accru¬ 
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ing under any mineral leaae, ex¬ 
ecuted in accordance with regula¬ 
tions and approved by the secretary 
of the interior, should be paid direct¬ 
ly to Indian lessor, did not inhibit 
payment to Indian of notes executed 
in consideration of Indian's forbear¬ 
ance to prosecute protest to depart¬ 
ment of the interior concerning as¬ 
signment of mining lease.—Cole v. 
Ulrey, 90 P.2d 480, 185 Okl. 90. 
Begnlatloxui 

Restrictions placed on the disposi¬ 
tion of oil royalties derived from 
allotted Indian lands are not imposed 
by the statute directly, but by the 
regulations of the secretary of the 
interior.—^American NaL Bank of 
Bristow, Okl., v. American Baptist 
Home Mission Soc., C.C.A.N.Y., 106 
P.2d 192. 

Bemoval 

Within the provision of an oil 
lease, given on land of a full-blood 
Creek allottee with approval of sec¬ 
retary of the interior, that super¬ 
vision of the lease by the secretary 
should cease in the event of restric¬ 
tion on alienation of the land being 
removed, such restriction, continu¬ 
ing up to the allottee's death, was 
not thereby removed, where the heir 
was subject to qualified restrictions. 
—Parker v. Richard, OkL, 39 S.CL 
442, 250 U.S. 235, 63 L.Bd. 954, re¬ 
versing 246 P. 330, 157 C.aA. 622, 
267 P. 990, 168 C.C.A. 668—Rogers 
V. Rogers, D.C.Okl., 263 P. 160. 

68i U.S.—U. S. V. McGugin, D.C. 

Kan., 28 F:2d 76. 

69. OkL—Whayne v. Seamans, 217 

P. 859. 95 Okl. 168. 

Bent paid by vendor 

Where a vendor conveys all leases 
of Indian land of which he is the 
owner, the leases, including rent paid 
under them up to the date of the 
contracL are transferred to the pur¬ 
chaser, and no recovery can be had 
by the vendor for any rent paid un¬ 
der the leases up to and Including 
the date of the contract; but the 
transfer of the leases does not re- 
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an Indian lease against assignment and provision 
for reentry in case of violation is valid and en- 
forceable.70 The approval of a designated official 
may be necessary and sufficient for a valid trans¬ 
fer of a lease of restricted Indian land,'^^ but an 
unapproved transfer is merely voidable, and as such 
is valid until avoided.'^^ ^ contract by a lessee to 
sell and deliver gas from the leasehold is not an 
assignment of any part of the leasehold so as to 
require official approval of the con tract. *^3 

§ 58. — Conveyance to Charitable Institu¬ 
tion 

Where authorized by statute to do so, Indians can 
convey restricted property, or dispose of restricted funds, 
to charitabie institutions. 

A conveyance of a portion of their allotments to 
a charitable institution by members of the Five Civ¬ 
ilized Tribes, under the provision of a special act 
of congress, such conveyance being approved by 
the secretary of the interior, is not void as con¬ 
flicting with the general statutes restricting the 
alienation of their allotments by such IndiansJ4 
The disposition of substantial sums toward worthy 
charitable and educational objects constitutes a ben¬ 
efit to a wealthy Indian, within the meaning of 
statutes and regulations authorizing payments from 
restricted funds to be made for the benefit of In¬ 


dians.*^® 

§ 59. -Sale or Mortgage of Crops on 

Land 

An Indian may sell crops on restricted land held by 
him, but it has been held that he cannot mortgage such 
crops. 

An Indian may sell the crops grownng on the 
land allotted to him by the government, although the 
land is subject to restrictions against alienation.'^® 
It has been held that the various statutes declaring 
all contracts made by an Indian, to whom an allot¬ 
ment has been made relative to or touching his 
land, void unless approved by the government, act¬ 
ing through its proper agency, do not apply to a 
mortgage on a crop growing on the allotment 
but there is authority to the contrary.*^® 

§ 60. -Rights of Grantee or Purchaser 

A purchaser of restricted Indian land has no interest 
therein before a fee patent is issued, but a purchaser 
of such lands after the issuance of such a patent occupies 
the position of a bona fide purchaser. 

Where Indian lands are subject to restrictions 
until the issuance of a fee patent, a person acquir¬ 
ing land from an individual Indian allottee has 
no interest before such a patent is issued.^® The 
title of a bona fide purchaser of land from an In¬ 
dian subsequent to the issue of the patent is su- 


quire the vendor to pay rent accru- I 
Ingr under the leases after the date 
of the contract.—Terpin v. Daugh¬ 
erty. 220 N.W. 862, 53 S.D. 341, 
secret tmsts 

The assignment of a departmental 
oil and gas lease in the following 
form, “The lessee hereby bargains, 
grants, sells, transfers, assigns, and 
conveys all the right, title, and in¬ 
terest of the lessee in and to said 
lease, subject to the approval of the 
Secretary of Interior,** is sufficient 
to make the assignee a bona fide 
holder, and as such took the lease 
free from any private agreement or 
secret trust of which he had no 
knowledge.—^Whayne v. Seamans, 217 
P. 859. 95 Okl. 168. 

7a Transferee of reversloxi may 
enforce such a covenant, and such 
transferee's rights cannot be de¬ 
stroyed by a subsequent consent by 
the secretary of the interior to the 
assignment—^Investors' Guaranty 

Corporation v. Thomson, 225 P. 590, 
31 Wyo. 264, 32 A.L.R. 1071. 

71. Colo.—Pierce v. Marland Oil Co. 

of Colorado, 278 P. 804, 86 Colo. 

59. 

Approval of leases see infra § 62. 

Sffect 

The lessee of a restricted depart¬ 
mental oil and gas lease may con- 
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tract for its sale and disposal un¬ 
der such terms and conditions as he 
might contract with relation to a 
commercial lease, and, if the pro¬ 
posed assignment be approved by 
the secretary of interior, the condi¬ 
tions and terms of the contract will 
be given the same effect as though 
the title had passed to the lessee at j 
the time of its execution and de¬ 
livery.—Goble V. Bell Oil & Gas Co., 
223 P. 371, 97 Okl. 261, | 

ITote given in consideration for 
such transfer held valid although 
only the transfer was approved.— 
Harrell v. Suter, 227 P. 403, 100 Okl. 
56. 

72. Bstoppel 

(1) One who prevents the as¬ 
signee from applying for consent to 
the contract is estopped to take ad¬ 
vantage of his own wrong and set 
up the fact that the contract of as¬ 
signment has not been approved. 
U.S.—Hertzel v. Weber, C.C.A.OkL, 

283 F. 921. 

Okl.—^Worley v. Carroll, 237 P. 120, 

110 Okl. 199. 

(2) One who conveyed to another 
a working interest in a nonassign- 
able mining lease was estopped to 
deny the validity thereof, where he 
accepted the benefits of such lease 
for several years, during which the 
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impediment to assignability was re¬ 
moved. In the Instant case, the con¬ 
tract was construed and held to con¬ 
vey a working interest in the lease 
and not to be one of employment.— 
Gypsy Oil Co. v. Karns, 236 P. 608, 
110 Okl. 166. 

73. U.S.—Southwest Pipe Line Co, 
V. Empire Natural Gas Co., C.C.A. 
Okl., 33 F.2d 248, 64 A.L.R. 1229. 
affirming, D.C.. Empire Natural 
Gas Co. V. Southwest Pipe Line Co., 
25 P.2d 742. 

74. Okl.—^Murrow Indian Orphans* 
Home V. Featherstone, 204 P. 1110, 
85 Okl. 150. 

31 C.J. p 519 note 52. 

76- U.S.—^American Nat. Bank of 
Bristow, Okl., v. American Baptist 
Home Mission Soc., C.C.A.N.Y., 106 
P.2d 192. 

7a Kan.—-McClain v. Miller, 149 P. 

I 399, 95 Kan. 794. 

77. Wash.—Rider v. LaClair, 138 P. 
3. 77 Wash, 488. 

78. U.S.—^U. S. V. Takima First Nat. 
Bank, D.C.Wash., 282 F. 330. 

79 . U.S.—U. S. V. Phillips, D.C.Neb., 
56 F:2d 447. 

Sale of equitable interest of Indian 
before issuance of patent generally 
see supra S 53. 
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perior to the equitable claim of the United States 
to avoid it for fraud or error in the issuance of it.®® 
It has also been held that the title of the freedman’s 
grantee cannot be attacked even though he knows 
the allotment was obtained by false testimony.®^ 

Where the allottee of lands belonging to an In¬ 
dian nation, who has conveyed them, relinquishes 
his allotment in a proceeding to which his gran¬ 
tee is not a party, the rights of the grantee are 
unaffected.®® 

Where a purchaser of lands allotted by the Unit¬ 
ed States to Indians merely acquired the right of 
possession, paid taxes on the lands after they be¬ 
came legally subject to taxation, and the purchas¬ 
er had a valid claim against the Indians for legal 
services which formed a part of the consideration 
of the sale, the court setting aside the conveyance 
at the suit of the Indians must require them to 
pay the taxes and the claim, although the latter was 
barred by limitations.®® 

The validity and effect of conveyances is dis¬ 
cussed infra § 61. 

Notice and hearing. It has been held that a 


bona fide purchaser of Indian land is entitled to 
notice and an opportunity for a hearing in refer¬ 
ence to a proposed cancellation of the patent.®^ 

§ 61. - Validity and Effect of Convey¬ 

ances 

Where there has been a compliance with existing 
restrictions, a conveyance by, or in behalf of, an Indian 
is valid. Where a conveyance or lease contravenes re¬ 
strictions on Indian land, It is void and cannot be made 
the basis of any right. 

Where existing restrictions have been met or re¬ 
moved, a conveyance of land by an Indian has the 
same effect generally as any other conveyance.®® 
Deeds by Indians, although approved as required by 
statute or treaty, are open to the same objections as 
to infancy or coverture as deeds executed by oth¬ 
ers; and they must conform in other respects to 
the requirements necessary to a valid deed.®® Mere 
personal rights do not pass by a conveyance pur¬ 
porting to convey title only.®*^ 

On the other hand, a conveyance of land by an 
Indian, which contravenes restrictions upon or does 
not comply with provisions or conditions as to 
alienation, is void;®® and a grantee of an allottee. 


ao. U.S.— XT. S. V. Debell. aC.A.S.D., 
227 P. 760. 

31 C.J. p 519 note 56. 

Kight of bona fide purchaser after 
issuance of patent generally see 
the C.J.S. title Public Lands § 229, 
also 50 C.J. p 1133 note 4. 
Prooeediags to cancel 

In action to determine adverse 
claims to lands purchased from heir 
of Indian allottee, validity of at¬ 
tempted cancellation of patent, pur¬ 
suant to Act Congr. April 23, 1904, 
may properly be litigated.—Bisek v. 
Bellanger. D.C.Minn., 5 F.2d 994. 

8L U.S.—U. S. V. Whitmire, Okl., 
236 P. 474, 149 CCA. 526, 

82. U.S.—^U. S. V. Whitmire, supra 

83. Wash.—Starr v. Long Jim, 100 
P. 194, 62 Wash. 138, affirmed 33 S. 
Ct 358, 227 U.S. 613, 57 L.Ed. 670. 

84. U.S.—^Bisek v. Bellanger, D.C. 
Minn., 6 P.2d 994. 

85. U.S.—U. S. V. Phillips, D.CNeb., 
56 P.2d 447. 

OkL—Carter Oil Co. v. Eli, 23 P.2d 
985, 164 Okh 273, certiorari de¬ 
nied 54 S.Ct. 53, 290 U.S. 635, 78 
L.Ed. 562—Eli v. Carter Oil Co., 
*23 P.2d 1011, 164 Okl. 302—Gentry 
V. McCurry. 22 P.2d 75, 164 Okl. 1. 
Validity and effect of conveyances by 
unrestricted Indians see supra § 
53. 

C^eacral nilea apply as to 

(1) Correction of errors or mis¬ 
takes in the conveyance.—^Downing 
V. Thornton, 220 P. 592, 96 OkL 141. 


(2) Conveyance of water rights as 
an appurtenance to the land con¬ 
veyed. 

U.S.—U. S. ex rel. Ray v. Hibner, 
D.aidaho, 27 P.2d 909. 

Mont—^Anderson v. Spear-Morgan 
Livestock Co.. 79 P.2d 667, 107 
Mont 18. 

(3) Disaffirmance of conveyance by 
a minor.—Decker v. Hickman, 243 P. 
516, 116 Okl. 66—Williams v. Pearce, 
225 P. 373, 98 OkL 206. 

(4) Effect of fraud.—^Ingram v. 
Jones, C.C.A.Okl„ 47 P.2d 136—Har- 
jo V. Empire Gas & Puel Co., C.C.A. 
Okl., 28 P.2d 596. 

(6) Invalidity of a conveyance by 
an incompetent—Whitchurch v. 
Burge, D.C.OkL, 17 P.Supp. 234, af¬ 
firmed, C.C.A., Whitchurch v. Craw¬ 
ford, 92 P.2d 249. 

(6) Oral contracts.—^Duncan v. 
Kelley, 229 P. 425, 103 Okl. 74. 
Issuance of fee patent 
After a patent in fee is Issued to 
an Indian, questions as to the valid¬ 
ity of his subsequent transfers of 
the land are controlled by the laws 
of the state.—^Luck Land Co. v. 
Dickson, 167 N.W. 665, 132 Minn. 
396, affirmed 37 S.Ct. 167, 242 U.S. 
371, 61 L.Ed 371. 

Bipatiaa. rights 

Whether lands, not riparian when 
selected by Indian allottees or since, 
were riparian before such selection 
cannot be considered in government’s 
suit to quiet title thereto against 
subsequent grantee.—^Pirst Nat 

754 


Bank v. U. S., C.C.A., 69 P.2d 367, 
affirming, D.C., U. S. v. Pirst Nat 
Bank, 56 P.2d 634. 

88. Okl.—^Barnett v. Love, 248 P. 

646, 118 Okl. 31. 

31 C.J. p 520 notes 71, 72. 

87. Damages 

Conveyance of their interest in the 
land by heirs of a deceased allottee, 
by quitclaim deed, does not carry 
with it their right to damages for 
its previous unlawful occupancy by 
the grantee.—^Bowling v. U. S., ,C.C.A. 
Okl., 299 P. 438. 

8a U.S.—U. S. V. Reily, Okl., 54 S. 
Ct 41, 290 U.S. 33, 78 L.Ed. 164, re¬ 
versing, C.C.A., 62 P.2d 621, cer¬ 
tiorari granted 53 S.Ct 791, 289 

U. S. 721, 77 L.Ed. 1472—U. S. v. 
Watashe, C.C.A.Okl., 102 P.2d 428, 
affirming, D.C., 21 P.Supp. 903— 
Whitchurch v. Crawford, C.C.A. 
Okl., 92 P.2d 249, affirming, D.C., 
Whitchurch v. Burge, 17 P.Supp. 
234—U. S. V. Howard, D.C.Okl., 
8 P.Supp. 617—^U. S. V. Johnson, 
D.C.Wash., 63 F.2d 267—Staley v. 
Espenlaub, D.C.Kan., 36 P.2d 91, 
affirmed, C.C.A., 43 P.2d 98, cer¬ 
tiorari denied 51 S.Ct 489, 283 U. 
S. 842, 75 L.Bd. 1462—U. S. v. 
Ralche. D.C.Wls., 31 P.2d 624—U. 
S. V. Walters, D.C.Minn., 17 P.2dT 
116. 

Minn.—^Rice v. Kuckenbecker, 212 
N.W. 23, 170 Minn. 110. 

OkL—Take v. MUler, 281 P. 576, 139 
Okl. 115, certiorari denied Miller 

V. Take. 60 S.Ct 246. 281 U.S. 729, 
74 LuBd. 1146—Kelly v. Watkms. 



42 C.J.S. INDIANS §61 

after restrictions have been removed, may attack uitable grounds.^2 Equities in favor of a purchas- 
deeds executed prior to the removal of restrictions, er in good faith for valuable consideration are not 

although such grantee had notice of such deeds.^® to be considered as against an Indian.®^ A void 

A deed by an Indian in contravention of a treaty conveyance or contract therefor is not rendered val¬ 
or grant withholding or restricting the power of id by the subsequent removal of restrictions,^*^ and 

alienation is not color of title,and a vendee can- a void sale of restricted allotted lands is not the 

not acquire any right under such deed by limita- subject of ratification, approval, or adoption after 
tions, adverse possession, or estoppel,or on eq- the removal of restrictions.^^ discussed 


276 P. 191, 135 Okl. 276, certiorari 
denied 50 S.Ct. 15, 280 U.S. 554, 
74 Li.Ed. 610—Snoddy v. Cooper, 
243 P. 526, 116 Okl. Ill—Eysen- 
bach V. Naharkey, 236 P. 619, 110 
Okl. 207, modifled on other sncounds 
246 P. 603, 114 Okl. 217, and cer¬ 
tiorari denied 46 S.Ct 21, 269 U.S. 
561, 70 L.Ed. 412—Swanson v. 

Grayson, 236 P. 618, 109 Okl. 264— 
Miller V. Tidal Oil Co., 233 P. 696, 
106 Okl. 212—McLish v. White. 223 
P. 348, 97 Okl. 160—Sandlin v. 
Barker, 218 P. 619, 96 Okl. 113— 
Brockman v. Roberts, 213 P. 645, 
89 Okl. 67. 

31 C.J. p 519 notes 61, 62. 
Commendable oonslderatloii 
The fact that the deed was exe¬ 
cuted on commendable considerations 
cannot vary the requirement that 
there must be a compliance with the 
statute.—McCurtain v. Palmer, C. 
C.A.Okl., 121 P.2d 1009—U. S. v. 
Ralche. D.C.Wis., 31 P.2d 624. 
Commissioxi. to detexmizie blood stat¬ 
us 

Where suit to annul deed by In¬ 
dian allottee was pendingr when Act 
June 30, 1913, 88 U.s.St at L. p 89, 
creatinsT commission to determine 
blood status of Indians, was enacted. 
It was not affected thereby, beiniT ex¬ 
pressly excepted therefrom.—^Mielke 
v. Schermerhom, 203 N.W. 440, 163 
Minn. 21, certiorari denied 46 S.Ct. 
21, 269 U.S. 661, 70 L.Ed. 412. 
Decree qul«tlii«r title 

(1) A decree of a state co’^rt quiet¬ 
ing: title in the purchaser cannot 
validate a conveyance of Indian land 
which is invalid under the federal 
law. 

U.S.—^Burgress v. Bosen, D.C.OkL, 81 
F.Supp. 352. 

Okl.—Bilby v. Malone, 266 P. 760, 
130 Okl. 217—Cotton v. McClendon, 
261 P. 160, 128 Okl. 48. 

(2) Such a judg^nent cannot be 
validated by an order of the same 
court denying: a motion to vacate it. 
—Miller v. Tidal Oil Co., 266 P. 648, 
130 OkL 133. 

B9l Okl.—Whitney v. Schwabacker, 
298 P. 879, 148 Okl. 303. 

31 C.J, p 620 note 64. 

Couveyauoe by minor 
Where lands are allotted to a 
minor Choctaw fireedman, the re¬ 
strictions against alienation con¬ 
tinue lipitil such allottee attains full 
age, and one taking'a deed to such 


lands after majority of the allottee 
is not estopped or precluded in any 
way from^ asserting his rights by 
reason of having actual notice of 
the claims of third persons under 
a deed from such allottee executed 
during minority.—Culp v. Bronaugh, 
224 P. 175, 97 Okl. 198. 

90. Okl.—^Dawes v. Brady, 241 P. 
147, 112 Okl. 289. 

31 C.J. p 520 note 65. 

91. Okl.—^Kelley v. New State Land 
Co., 246 P. 988, 115 Okl. 170, cer¬ 
tiorari denied New State Land Co. 
V. Kelley, 47 S.Ct. Ill, 273 U.S. 720, 
71 L.Ed 857—^Dawes v. Brady, 
241 P. 147. 112 Okl. 289—Swanson 
V. Grayson. 236 P. 618, 109 Okl. 
264—Miller v. Tidal Oil Co., 233 
P, 696, 106 Okl. 212. 

81 C.J. p 614 note 96 [c] (23), p 
520 note 66. 

Adverse possession as ag:ainst In¬ 
dians or their grantees see Ad¬ 
verse Possession § 6 a. 

In no maimex can any right, title, 
or interest m such lands be acquired 
under such conveyance.—McLish v. 
White, 228 P. 348, 97 Okl. 150. 

asere acquiescence in a partition of 
land made by a void decree does not 
estop the Indian from successfully 
asserting the Invalidity of such de¬ 
cree.—^Naharkey v. Sand Spring:s 
Home, 59 P.2d 289, 177 Okl. 371, cer¬ 
tiorari denied Sand Springs Home v. 
Naharkey, 57 S. CL 118, 299 U.S. 588, 
81 L.Ed. 433. 

adsxepresentations by an Indian 
allottee, either oral or otherwise, at 
the time of the execution of a deed, 
void because in contravention of 
the restrictive leg:i8lation of con¬ 
gress, will not estop such allottee 
from the assertion of the invalidity 
of such deed in a court of equity.— 
U. S. V. Walters, D.C.Minn., 17 P.2d 
116—81 aj. p 520 note 68. 

Bemoval 

The statute of limitations does not 
begin to run In favor of one holding 
under a conveyance executed in vio¬ 
lation of federal restrictions during 
the existence of the federal restric¬ 
tion; but on removal of such restric¬ 
tion, the statute begins to rim.—^An- 
thls V. Drew, 252 P. 11, 128 Okl. 18 
—Sandlin v. Barker. 218 P. 519, 95 
Okl. 113. 

92. Okl.—^Brown V. MinshaU, 202 
P. 1037, 88 OkL 98—Smith v. Wil¬ 
liams; 190 P. 655, 78 OkL 297. 
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^ U.S.—U. S. V. Raiche, D.C.Wis., 
31 P 2d 624—^U. S. v. Brown, C.C A. 
Okl., 8 F.2d 564, certiorari denied 
Brown v. U. S.. 46 S.Ct 210, 270 
U.S. 644, 70 L.Ed. 777. 

Sxtanslou by executive 
Where patent to Winnebago Indi¬ 
an contained provision in accordance 
with statute restricting alienation 
for period of twenty years but was- 
silent on any probability of any fur¬ 
ther extensions by act of cong:ress 
or by executive order, purchasers In 
good faith who paid full considera¬ 
tion for land after expiration of orig¬ 
inal period of limitation and made 
improvements on it in total ignor¬ 
ance of extension of restrictions 
against its alienation could not pre¬ 
vail m action by government to re- 
tore to its Indian wards the land al¬ 
lotted to their grandfather, since ex¬ 
ecutive order, made pursuant to stat¬ 
ute. extending the restriction was 
equivalent to a “law.”—^U. S. v. Gil¬ 
bertson, C.C.AWis., Ill F.2d 978. 

That act of congress might have 
enabled an allottee to deceive a pur¬ 
chaser as to his right to sell his 
allotment was not a defense to a 
suit to set aside the conveyance.— 
U. S. V. Walters, D.C.Minn., 17 P.2d 
116. 

94. U.S.—U. S. V. Martin, D.C.Okl., 
45 F.2d 836. 

81 C.J. p 520 note 63. 

95. Okl.—^Moroney v. Tannehill, 215 
P. 938, 90 Okl. 224. 

Ooutxact to convey 
Where a half-blood Creek Indian 
prior to Act Cong. April 26, 1906, 
entered into an agreement for the 
sale of her surplus allotment, which 
was restricted at the time, and by 
the terms of the agreement agreed 
to convey the land as soon as the 
restrictions on alienation were re¬ 
moved, and did execute such deed 
without additional consideration, the 
deed was void.—^Hudson v. Johnson, 
209 P. 825, 87 OkL 128. 

Plan to pnxoliMe 

Grantees' plan and purpose before 
issuance of fee patents to Indians 
to buy lands ft'om them when salable 
at fair price, however, is not unlaw¬ 
ful so €LS to warrajQt cancellation 
of Indians* deeds.—^Miller v. U. S., 
C.C.A.Okl.. 67 P.2d 987, certiorari de¬ 
nied U. S. V. Miller, 53 S.CL 79 (three 
leases), 287 U.S. 625, 77 L.Ed. 542. 
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in the CJ.S. title Vendor and Purchaser § 282, also 
66 CJ. p 1031 note 65, that a title acquired by the 
vendor subsequently to the contract of sale will 
inure to the benefit of the purchaser, has no appli¬ 
cation to a conveyance by an Indian where at the 
time it was invalid, being expressly prohibited by 
law, although thereafter the grantor obtained title 
and was authorized by law to convey.^® 

Curative act A conveyance by an Indian which 
is invalid for failure to comply with existing re¬ 
strictions may be validated by a subsequent cura¬ 
tive statute enacted by congress.®^ 

Improvements, Where the vendee in a void con- 
vej^ance enters into possession of the land in good 
faith under a deed which he has reason to believe 
is good, and places permanent and valuable im¬ 
provements thereon, he is entitled to a proper al¬ 
lowance for the value of such improvements as an 
offset against the rents due from him for the oc¬ 
cupancy of the land during the time he has occu¬ 
pied it under the void deed.®® 

Law applicable. Under an act of congress con¬ 
tinuing the laws of Arkansas in force in the In¬ 
dian Territory, the legal effect of a deed by an 
Indian coming under such statute is to be deter¬ 
mined by the statutes of Arkansas and the holdings 
of the court of last resort of that state.®® 


Leases. A void lease of restricted Indian land 
is incapable of being made the basis of any right 
the occupant thereunder is a tenant at sufferance,® 
and occupancy thereunder will not create a tenancy 
at will.® Such an occupant is liable to the owner 
for the fair value of the use and occupation of the 
premises during the period of unlawful occupancy.^ 
An assignee of a lease who took relying on the 
records that the lease was valid and subsisting, 
which in fact it was not for failure to comply with 
its terms, however, should be reimbursed for ex¬ 
penditures in developing the leasehold which re¬ 
sulted in increased value of the premises.® A lease 
made by guardian of a minor allottee for a period 
extending beyond the allottee’s minority, however, 
will be upheld where the allottee, after reaching 
majority, accepted the benefits arising therefrom.® 

Crops grown on allotted lands, although the lease 
of such lands was void, cannot be recovered from 
the lessee having them in possession.^ A lessee, 
who was not in possession of the land or crops 
grown thereon by his sublessee, at the time that 
they were taken by the allottee’s heirs on the ground 
that the original lease was void, cannot recover the 
crops on the ground that he holds the possessory 
title thereto.® 

Partial invalidity. Where the deed conveys both 


as. OkL—^Swanson v. Grayson, 236 
P. 618, 109 Okl, 264—^Dees v. 

Brown, 233 P. 178, 106 OkL 41. 

31 C.J. p 520 note 70. 

Estoppel by deed against the gran¬ 
tor generally, see Estoppel § 13. 
Sale of Indian’s eQizitable interest 
see supra § 53. 

Sale by grardian 

Where the land of Indian minors 
is sold in regular court proceedings 
by their guardian and title fails, 
and the minors subsequently acquired 
title from an independent source, it 
does not inure to the benefit of the 
purchaser.—Moroney v. Tannehill, 
215 P. 938, 90 Okl. 224. 

97. Okl.—Thomas v. Jones, 289 P. 

' 339, 143 Okl. 23, certiorari denied 

61 S.Ct. 36, 282 U.S. 862, 75 L.Ed. 
763—^Thomas v. Jones, 289 P. 339, 
143 Okl. 23, certiorari denied 61 

S.Ct. 36, 282 U.S. 862, 76 L.Ed. 763 
—Scott y. Morris Nat Bank, 235 
P. 912, 109 Okl. 276, certiorari de¬ 
nied Scott V. Morris Nat Bank of 
Morris, 46 S.Ct 23, 269 U.S. 663, 
70 LuEd. 413, and error dismissed 
46 S.Ct 487, 271 U.S. 646, 70 L. 
Ed. 1130. 

98. Okl.—^Tell v. McCarty, 216 P. 
168, 90 OkL 151. 

99. Okl.—^Williams v. Peeurce, 226 P. 

373, 98 OkL 206. i 


1. Okl.—Harley v. McCasland, 19 
P.2d 356. 162 Okl. 117—-Balthrop v. 
Clark, 222 P. 520, 94 Okl. 294. 

BJectment 

Void lease can furnish no pred¬ 
icate to lessee for ejectment against 
those in possession at time of exe¬ 
cution.—Salter v. McKinley, 278 P. 
1080, 137 Okl. 249. 

Bstoppel 

No rights can arise by estoppel.— 
S. S. & G. Mining Co. y. Fullerton, 
250 P. 911, 120 Okl. 98. 

Bestxainlng interference 

A party in possession of restricted 
Indian lands under an unapproved 
lease does not have such right in 
the land as would entitle him to a 
temporary injunction restraining the 
owner from interfering with his pos¬ 
session of the land,—^Dickey v. Wil¬ 
liams, 98 P.2d 604, 186 Okl. 376. 
Validating void lease 
The county courts have jurisdic¬ 
tion where it is made to appear to 
be for the best interests of a minor 
to authorize the guardian to sell an 
oil and gas lease on its lands as 
provided by the applicable statutes 
and the probate rules of the su¬ 
preme court, but such courts are 
without power or authority to en¬ 
ter a valid order validating a void 
oil and gas lease executed in viola¬ 
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tion of law.—T*dal Oil Co, v. Plan- 
asran, 209 P. 729, 87 Okl. 231, error 
rtismiesed 44 S Ct 197, 263 U S 444, 
68 LEd. 382, foHcwed in Miller v. 
Tidal Oil Co., 265 P. 648, 130 Okl. 
133. 

2. Notloe 

Accordingly, no notice is necessary 
to terminate the tenancy—^TXarley v. 
McCasland, 19 P.2d 356, 162 Okl. 117. 

3. Okl.—^Hull V. Semple, 229 P. 1042, 
103 Okl. 112. 

4. Okl.—^Balthrop y. Clark, 222 P. 
520, 94 Okl. 294. 

5. U.S.—^U. S. V. Brown, D.C.Okl., 
15 F.2d 565. 

6. U.S.—Clinton v. Twin State Oil 
Co., D.COkl., 34 F.2d 948. 

7. Kan.—^Buckhalter y. Nuzum, 
App., 61 P. 310. 

Say cut as employee 

Permit by Indian Superintendent, 
giving the right to cut and remove 
hay from an Indian allotment, later 
revoked because secured by misrep¬ 
resentation, did not grive. the per¬ 
mittee title to hay which he had 
already cut and stacked as an em¬ 
ployee of a third person.—^Arm¬ 
strong V. Edwards. 209 N.W. 339, 60 
S.D. 265. 

8. Wash.—Coey v. Low, 77 P. 1077, 
- 36 Wash. 10. 
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restricted and unrestricted lands, it may be held 
to be valid as to the unrestricted portion and pass 
title thereto, although it is void and ineflFective to 
pass title to the restricted lands.^ 

§ 62. -Approval of Sales and Convey¬ 

ances 

a. Jn general 

b. Leases 

a. In General 

Where required by statute, a conveyance by an In¬ 
dian must be approved by a designated officer or court. 

Where the statute so requires, sales and convey¬ 
ances of lands or other property held by Indians 
must be approved by the secretary of the interior 


or some other designated officer.^® Approval giv¬ 
en to a void and inoperative deed does not pre¬ 
clude the officer from afterward giving his approval 
to a valid deed from the same grantor for the same 
land.ii Where a grantee, under an Indian treaty, 
is authorized to convey only with the consent of 
the president, and the grantee executes two con¬ 
veyances to different persons, the title passes under 
the one first made effective by the president’s ap- 

proval.12 

In the absence of prohibiting state legislation, 
congress has the power to designate particular state 
courts as approving agencies of Indian conveyanc- 
cs,i^ and under the act of May 27, 1908, 38 U.S. 
St. at L. p 315, and its various amendments, dis¬ 
cussed generally supra § 54 b, conveyances of in- 


9. Okl.—McGirt v. Burns, 246 P. 
388, 117 Okl. 288—Kelley v. New 
State Land Co, 245 P. 988, 115 
Okl. 170, certiorari denied New 
State Land Co. v. Kelley, 47 S.Ct. 
Ill, 272 tr.S. 720. 71 L.Ed. 857. 

A mortgage executed by a member 

of one of Five Civilized Tribes of 
Indians on his allotment, a portion 
of which Is restricted by virtue of 
the Act of Congress of May 27, 1908, 
35 U.S.St. at L. p 312, is void only 
as to the restricted portion.—Welch 
V. Waddell Inv. Co., 247 P. 1008, 119 
Okl. 44, error dismissed and certio¬ 
rari denied 48 S.Ct, 166, 276 U.S. 505, 
72 L.Ed. 396. 

Statute laapplloable 
A statute, providing that if any 
part of a single consideration for 
one or more objects, or of several 
considerations for a single object, 
is unlawful, the entire contract is 
void, applies only to contracts which 
are executory at least In part, and 
does not permit an Indian who has 
convej’ed a portion of his restricted 
homestead and a portion of unre¬ 
stricted surplus in the same deed for 
a specific money consideration, and 
who has received and retained the 
consideration for the conveyances, to 
recover the surplus allotment on the 
ground that the entire contract was 
rendered void because It was unlaw¬ 
ful to convey the homestead lands. 
—Starr v. Lowery, 220 P. 467, 102 
Okl. 48. 

10. U.S.—Mott V. U. S., Okl., 51 S. 
Ct. 642, 283 U S. 747, 76 L.Ed. 1386, 
afflnning, C.C.A., U. S. v. Mott, $7 
F2d 860, which reversed, D.C., 33 
F.2d 340, and certiorari granted 
Mott v. U. S., 60 S.Ct. 410. 281 
U.S. 714, 74 L.Ed. 1136—U. S. v. 
Hale. D.C.Okl., 39 F.2d 188, re¬ 
versed on other grounds, C.C.A-, 
61 F.2d 629—U. S. v. McGugln, D. 
C.Kan., 28 F.2d 76—^Burgess v. 
Bosen, D.C.Okl., 31 F.Supp. 852. 


Okl.—Aldrich v. Hinds, 245 P. 854, 

116 OkL 300—McLish v. White, 223 

P. 348, 97 Okl. 150. 

31 C.J. p 520 note 74. 

Allotment in name of deceased Zh- 
dian 

Act of April 26. 1906. 34 U.S.St. at 
L. p 137, declaring that all con¬ 
veyances by heirs, who are full- 
blood Indians of the Five Civilized 
Tribes, are to be subject to the 
approval of the secretary of the In¬ 
terior, applies where the allotment 
was not made to an Indian then liv¬ 
ing, but in the name of one, who had 
died, for the benefit of his heirs.— 
Israel v. Williams, 221 P. 96, 94 
Okl. 76. 

Dedication of streets and alleys 

Indian's dedication of streets and 
alleys on plat of restricted land, 
with approval of secretary of interi¬ 
or, did not remove restrictions on 
rest of property.—^Powell v. City of 
Ada, Okl., C.C,A.Okl., 61 F.2d 283. 

Evidence heia insufficient to show 
president’s approval of Indian’s 
transfer of land.—^U. S. v. Raiche, D. 
C.Wis., 31 P.2d 624. 

Indian ag^t 

(1) A mortgage on cattle received 
by an Indian for his use and sub¬ 
sistence from the United States 
government, and in his possession on 
his allotment of land, without the 
sanction of the Indian agent, is void. 
—Rider v. LaClair, 138 P. 3, 77 
Wash. 488. 

<2) Under Act April 21, 1904, 33 
U.S.St. at L. pp 189, 204, providing 
that restrictions on alienation may 
with approval of secretary of Interi¬ 
or be removed on application to In¬ 
dian agent at Union Agency in 
charge of Five Civilized Tribes, 
agent’s power is limited to investi¬ 
gation and recommendation, and final 
determination concerning removal of 
restrictions devolves on secretary of 
Interior.—U. S. v. Watashe, C.C.A., 
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102 F.2d 428, affirming, D.C., 21 P. 
Supp. 903. 

Bemoval of zestzlotlons 

(1) In the sale of restricted In¬ 
dian lands through departmental 
proceedings, the order of the secre¬ 
tary of the interior removing re¬ 
strictions, to be effective only and 
simultaneously with the sale, is an 
approval by him of the sale, for the 
purposes stated in the application, if 
thereafter made In full conformity 
with the regulations then in force, 
and this delivery of the deed to the 
purchaser in completion of the 
transaction is final evidence of such 
approval.—Coker v. Watson, 252 P. 
829, 123 Okl. 199. 

(2) In such a case where the gran¬ 
tor is in fact mentally incompetent, 
but there is no allegation of fraud 
inducing the execution of the deed, 
such deed, when delivered by the 
department to the purchaser, is 
merely voidable, and its Inftmiity is 
cured by the act of Aug. 24, 1922, 
42 U.S.St. at L. p 831, validating 
all conveyances of allotted Indian 
lands theretofore approved by the 
secretary of the interior.—Coker v. 
Watson, supra. 

TaliOity of statute 

A statute giving to an allottee or 
his heirs the right to convey on ap¬ 
proval of the secretary of the in¬ 
terior impairs no vested rights of 
such Indians.—^Hom v. Ne-Gon-Ah- 
E-Quaince, 192 N.W. 363, 155 Minn. 
77, certiorari denied Ns-Gon-Ah-E- 
Quaince v. Horn, 44 S.Ct. 6, 263 U. 
S. 701, 68 L.Ed. 614. 

IL N.T.—Jackson v. Brown. 15 
Johns. 264. 

lA Ill.—^Lomax v. Pickering, 46 N. 
E. 238, 165 Ill. 481, affirmed 19 
S.Ct 416, 173 U.S. 26. 43 L.Ed. 
601. 

13. Okl.—Silmon v. Rahhal, 63 P.2d 
501, 178 OkL 244. 
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herited lands by adult full-blood Indians of the Five 
Civilized Tribes must be approved by the county 
court of the state of Oklahoma having jurisdic¬ 
tion of the settlement of the deceased’s estate.^*^ Xo 
new consideration is necessary to give the court ju¬ 


risdiction to approve a conveyance.^^ While it is 
true that the act of approving such a conveyance is 
the act of the court, as distinguished from the act 
of the judge thereof,in approving a deed the 
judge acts in an administrative capacity,^nd, in 


14. U.S.—Murray v. Ned, C.C.A. 
Okl., 135 F2d 407—U. S. v. Gold- 
feder, C.CAOkl., 112 F 2d 615, re¬ 
versing, D.C., Goldfeder v. Illete- 
wahke, 27 F Supp. 696— 

church V. Burge, D C.Okl., 17 P. 
Supp. 234, affirmed, C.C.A., Whit¬ 
church V. Crawford, 92 P.2d 249. 
Okl.—Eysenbach v. Naharkey, 246 P. 
603, 114 Okl. 217, modifying 236 
P. 619, 110 Okl. 207, certiorari de¬ 
nied 46 S.Ct 21. 269 U.S 561, 70 
L,Ed. 412—McLish v WTiite, 223 
P. 348, 97 Okl. 150—Merchants' & 
Planters' Nat. Bank of Ada v, 
Ford, 220 P. S33, 93 Okl. 289— 
Parks V. Roach, 210 P. 402, 88 OkL 
19. 

31 C.J. p '514 note 96 [cl (15). (25). 

Aofe Jao. £7, 1933, 44 U.S.St at Lu 
p 779, did not deprive the county 
courts of the right to approve deeds 
by such full-blood Indian heirs.— 

U. S. V. Easley, D.C Okl., 33 P.Supp. 
44'2, 

Administxator’c sale, prior to the 
removal of restrictions, of an Indi¬ 
an's allotment to pay debts confers 
no rights on the purchaser.—^Dawes 

V. Brady. 241 P, 147, 112 OkL 289— 
Kiel V. Baker, 216 P. 640, 91 Okl. 128. 
Approval held valid 

Okl.—Tiger v. 'Lozier. 256 P. 727, 134 
Okl. 260, certiorari denied 48 S.Ct 
117, 275 U.S. 496, 72 KEd. *392. 

Bevisee 

It is not essential to the validity 
of a deed of a full-hlood Indian con¬ 
veying lands devised by will that 
such deed be approved by the court 
having Jurisdiction of the settlement 
of the estate of deceased allottee, as 
a devisee takes under the will as an 
instrument of conveyance, and not 
by descent as an heir.—Copeland v. 
Johnson, 224 P. 986, 101 Okl. 228. 
Cosstmotloxi. and opamtloiL 

(1) A reading of the entire act, in¬ 
cluding its introductory sentence, 
shows that the purpose was to pre¬ 
scribe rules res’pecting future aliena¬ 
tion by heirs; as well where they 
had become such before the act as 
where they might become such 
thereafter.—Stewart v. Keyes, 55 S. 
Ct 807. 295 U.S. 403, 79 L.Ed. 1607, 
affirming Stewart v. Keyes, 30 P.2d 
875, 167 OkL 531, motion denied 55 
S.Ct. 84, and rehearing denied 56 S. 
Ct 81, 296 U.S. 661, 80 L.Bd. 470. 

(2) This statute has a prospective 
effect &hd is inapplicaJ>le to convey¬ 
ances made before its enactment— 
Anchor Oil Co. v. Gray, Okl., 257 P. 
277, 168 CCA. 361, affirmed 41 S.Ct 
544, 256 U.S. 519, 65 L.Bd. 1070— 


Harris v. Bell, Okl., 250 F. 209, 162 
CC.A. 345, affirmed 41 S.Ct 103. 254 
US. 103, 65 LEd. 159. 

JturisdlctloiL 

(1) The county court having juris¬ 
diction of the settlement of the es¬ 
tate of the deceased allottee is the 
proper agency for the approval of 
such a conveyance.—Silmon v. Rah- 
hal, •62 P.2d 501, 178 Okl. 244— 
Thompson v. Smith, 227 P. 77. 102 
Okl. 150—Carey v. Bewley, 224 P. 
990, 101 OkL 235—Wolf v. Gills, 2*19 
P. 350. 96 Okl. 6—31 CJ. p 514 note 
96 [c] (20), 

(2) In absence of fraud or collu¬ 
sion, county court of county in 
which application is first regrularly 
made for letters of administration 
is proper approval agency for con¬ 
veyances.—Clement v. Brown, 229 P. 
416, 103 Okl. 108. 

(3) The action of the court in de¬ 
termining that it had jurisdiction of 
the estate of deceased allottee can¬ 
not he collaterally attacked by ques¬ 
tioning its jurisdiction to approve 
the deed of an heir.—Copeland v. 
Johnson, 224 P. 986, 101 Okl. 228. 

(4) The court in the county where 
the administration of the estate was 
pending when the state was admit¬ 
ted to the union was the proper 
court to ajjiprove a deed.—^Bailey v. 
Jones, 220 P. 345, 96 Okl. 66, certio¬ 
rari denied 44 S.CJt. 460, 265 U.'S. 586, 
•68 LEd. 1192. 

(5) Under Act of April 26, 1906 § 
22, Inherited land of full-hlood adult 
Chickasaw Indian was alienable, and, 
where such heir was Incompetent, 
county court had power to appoint 
guardian under Comp.Stl921 S 1079, 
to represent her in sale of inherited 
lands, and, where Act Cong. May 27, 
1908, became effective prior to final 
confirmation and approval of sale, 
county court, in which guardianship 
proceedings were pending, having ju¬ 
risdiction of settlement of estate of 
deceased allottee, had power to ap¬ 
prove sale.—Hays v. Wood, 236 P. 3, 
110 Okl. 45, followed in Hays v. 
Hudgens, 236 P. 6, 110 Okl. 46, Hays 
V. Ooady, 236 P. 6, 110 Okl. 46, Hays 
V. Wilhite, '236 P. 6, 110 Okl. 45, and 
Hays V. Everett, 236 P. 6, 110 OkL 
12 . 

(6) Under the act of April 12, 
1926 c 115, 44 U.S.St at L. p 239, 
subject to certain exceptions, all con¬ 
veyances by full-»blood Indians there¬ 
tofore approved by the county courts 
are deemed and held conclu£(jlvely to 
establish the jurisdiction of such 
courts to approve them.—Peter v. 
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Mozier, 281 P. 141, «138 Okl. 288— 
Billy v. Burnett, 278 P. 635, 137 Okl. 
175. 

Suit to cancel 

United States could maintain suit 
to cancel Indian's conveyance, made 
without approval of probate court— 
Brown v. U. S., C.C.A.Okl., 27 P.2d 
274. 

15. Okl.—Eliza v. Lack, 2 P.2d 1030, 
151 Okl. 1*57—Snell v. Canard, '218 
P. 813, 95 Okl. 145, error dismissed 
Canard v. Snell, 45 S.Ct 350, 267 
U.S. 578, 596, 69 L.Ed. 797. 

16- Okl.—Cochran v. Blanck, 156 P. 
324, 53 Okl. 317. 

17. U.S.—Kiker v. U. S., C.C.A.Okl., 

63 'P.2d 957—Miller v. Gregory, 269 
P. 302, 132 Okl. 48. 

Acts ministerial 

Proceedings in county courts for 
approval of full-blood Indian con¬ 
veyances are purely ministerial.—^In 
re Leafs Deed, 70 P.2d 75, 180 Okl. 
444—Coats v. Riley, 7 P.2d 644, 154 
Okl. 291—Haddock v. Shelton, 286 P. 
329, 142 OkL 20*2. 

Collateral attaolc 

(1) The approval by the court, un¬ 
der the act of May 27, 1908, is not a 
judicial act, and is subject to col¬ 
lateral attack—Bartlett v. Okla Oil 
Co., D.aOkl., 218 F. 380, affirmed 236 
F. 488, 149 C.C.A. 540—31 C.J. p 614 
note 96 [c] (22). 

(2) Under the amendment of April 
12, 1926, 44 U.S.St at L. p 239, how¬ 
ever, the act of approval is on a par 
with that of a court of general Ju¬ 
risdiction and is not subject to im¬ 
peachment except for extrinsic fraud 
or want of Jurisdiction appearing on 
the judgment rolL—Silmon v. Rah- 
hal, 62 P.'2d 501, 178 Okl. 244. 

Court always in. session 

The county court in its probate 
capacity is the court having juris¬ 
diction of the settlement of estates, 
and as such is the federal agency 
designated for the approval of full- 
blood conveyances, and for such pur¬ 
pose is always open and In session.— 
Snell V. C!anard, 218 P. 813, 9<5 OkL 
145, error dismissed Oanard v. Snell, 
45 S.Ct 350, 267 U.S. 678, 596, 69 L. 
Ed. 797. 

Pederal agendas 

The county courts of Oklahoma 
are federal agencies for the removal 
of such restrictions. 

U.S.—U. B. V. (jtoldfeder, C.C.A.OfcL, 
112 P.2d 615, reversing, D.C., Gkild- 
feder v. Hletewahke, 27 F.Supp. 
696—^U. S. V. Easley, D.C.OkL, 83 
F.Supp. 442. 
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the absence of a procedure prescribed by congress, 
the failure of the court to follow any particular 
course of procedure does not render its act a nullity 
or defeat its jurisdiction to make such order.^^ 
The fact that the application for such approval was 


§ 62 

made by the grantee without the knowledge of the 
grantor and after suit had been filed to set aside 
the conveyance will not invalidate the approval.^® 

A regularly approved conveyance passes title, 


Okl.—Tiger v. Lozier, 256 P. 727, 124 
Okl. 260, certiorari denied 48 S. 
Ct. 117, 275 U.S. 496, 72 LEd. 39'2. 
S«8 adjudicata 

Since approval is not a judicial 
act, it Is not res adjudicata of the 
necessary facts to be decided in de¬ 
termining whether the court had ju¬ 
risdiction.—McCrary v. Scott, 241 P. 
774, 113 Okl. 2«2. 

la Act Jaai. 27, 1933 

(1) Under Act Jan. 27, 1933 $ 8, 
47 U.S.St. at L. pp 777, 779, no con¬ 
veyance of any interest in lands of 
any full-blood heir is valid unless 
approved in open court after notice 
in accordance with the rules of pro¬ 
cedure in probate matters adopted 
by the supreme court of Oklahoma 
in June, 1914.—^In re Ashshalintubbi, 
63 P.2d 724, 178 OkL 582. 

(2) This statute applies exclusive¬ 
ly to adult full-blood Indian heirs, 
and was not intended to apply to 
guardian sales of the Inherited lands 
of minor full-blood Indians.—^In re 
Ashshalintubbi, supra. 

(3) Approval of a conveyance en¬ 
tered into prior to the enactment of 
such statute is not governed there¬ 
by.—Silmon V. Rahhal, 62 P.2d 601, 
178 Okl. 244. 

19. OkL—Silmon v. Rahhal, supra 
—Tiger V. Lozier, 256 P. 727, 124 
Okl. 260, certiorari denied 48 S.Ct. 
117, 276 U.S. 496, 72 L.Ed. 392— 
Cochran v. Blanck, 156 P. 824, 53 
Okl. 317. 

31 C.J. p 614 note 96 [c] (24). 
Appearaaoe of grantor 
The approval of a conveyance by 
full-blood Indian heirs is not ren¬ 
dered invalid because it was ap¬ 
proved without the appearance of the 
full-blood Indian grantors before the 
county court at the time of approv- 
aL—CJarey v. Bewley, 224 P. 990, 101 
Okl. 235. 

“Rvls of court 

Failure of the county court to fol¬ 
low the procedure provided for in 
Supreme Court Rules, rule 10 (171 
Pac. vlli) in approving conveyances 
of full-blood Indian heirs does not 
render the conveyance void.—Snell v. 
Canard, 218 P. 813, 96 Okl. 146, er¬ 
ror dismissed Canard v. Snell, 45 S. 
Ct. 3-50. '267 U.S. 578, 596, 69 L.Ed. 
797. 

Statutory procedure 
Failure of county court to follow 
procedure provided by Comp.St.1921 
S§ 1081-1083, in approving deeds by 
full-blood Indians conveying inherit¬ 
ed lands, ’ under Act Cong. May 27, 


1908, § 9, does not render conveyance 
void.—Fisher v. Grider, 234 P. '570, 
109 Okl. 23, certiorari denied 46 S.Ot. 
105, 269 U.'S. 579, 70 L.Ed. 422, error 
dismissed 47 S.Ct 342, 273 U.S. 655, 
744, 71 L.Ed. 824—Snell v. Canard, 
218 P. 813, 96 OkL 145, error dis¬ 
missed Canard v. Snell, 45 S.Ct. 350, 
267 U.S. 678, 596, 69 L.Ed. 797. 

Time of approval 

(1) “Approval” of conveyance of 
full-blood Indian heir occurred when 
judge instructed clerk to enter the 
approval order, and not on the state¬ 
ment that he would approve it on a 
certain condition.—^Haddock v. Shel¬ 
ton, 286 P. 3*29. 142 Okl. 202. 

(2) Deeds by full-blood Indians 
conveying lands inherited from allot¬ 
tee may be approved by county court 
at any time before or after grantor's 
death, and, when approved, become 
effective to cut out grantor's heirs.— 
Gilbert v. Gaines, 35 P.2d 911, 169 
OkL 5—Jones v. Merfeldt, 80 P.2d 
924, 1-67 Okl. 520. 

(3) County court's subsequent ap¬ 
proval of contract between attorney 
and full-blood Indian relating to in¬ 
herited land, however, did not relate 
back to date of execution and deliv¬ 
ery of contract taken in violation of 
federal statute, and thereby cut off 
subsequent purchaser under deed ap¬ 
proved by county court.—^Whitney v. 
Schwabacher, 298 P. 879, 148 OkL 
303. 

Time of filing petition 

Where petition for decree of sale 
of allotted lands of Indian minor 
of less than half Indian blood was 
filed before the act removing restric¬ 
tions, became effective, but not act¬ 
ed on until after such act went into 
effect, county court had power and 
authority to consider and act on it 
as if it had been filed after act be¬ 
came effective.—^Luker v. Masterson, 
234 P. 727, 109 Okl. 75. 

TTsnal jurisdictional requisites 

“It has generally been held that 
the approval of ^11-blood convey¬ 
ances is not a jurisdictional mat¬ 
ter, and, such being the case, the 
usual jurisdictional requisites are 
not necessary.”—Snell v. Canard, 
218 P. 813, 816, 95 Okl. 145, error 
dismissed Canard v. Snell, 45 S.Ct 
350. 267 U.S. 578, 69 L.Ed. 797. 

20. U.S.—Snell v. Canard, supra. 
Adjudicated to be void 

(1) Where, however, a deed has 
been adjudicated to be absolutely 
void for w€uit of approval, a party 
to the cause who was grantee in the 
deed cannot avoid the binding force 
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of such judgment by securing ap¬ 
proval of the deed subsequent to the 
adjudication without the concurrence 
of the grantor.—Harris v. Brady, 
277 P. 579, 136 Okl. >374. 

(2) In such case, the court in 
which the cause is pending has the 
power in equity to adjudge such ap¬ 
proval ineffective to create the rela¬ 
tionship of grantor and grantee be¬ 
tween the parties.—^Harris v. Brady, 
supra. 

Application made by connsd for 
grantee 

Okl.—Lasiter v. Ferguson, 192 P. 
197, 79 OkL 200, certiorari denied 
41 S.Ct. 148, 254 U.S. 651, 65 L.Ed. 

467. ' 

31 C.J. p 514 note 96 [c] (24). 

21. Okl.—Martin v. Selfried, 272 P. 

468, 134 Okl. 124—Pritchett v. 
Jenkins, 238 P. 484, 111 Okl. 30— 
Pritchett V. Walters, 238 P. 487, 
111 Okl. 3-3—Kelly v. Watkins, 231 
P. 873, 106 Okl. 116, error dis¬ 
missed 47 S.Ct 474, ‘278 U.S. 671, 
71 L.Ed. 882—Merchants' & Plant¬ 
ers' Nat Bank of Ada v. Ford, 220 
P. 833, 93 Okl. 289. 

Contracts 

(1) Contract conveying to attor¬ 
ney interest in allotment of deceased 
Indian inherited by full-blood Indi¬ 
an, duly approved by county court 
having jurisdiction of settlement of 
estate of deceased allottee, is bind¬ 
ing, in absence of fraud.—^Pickens v. 
Gay, 249 P. 403, 121 Okl. 198. 

(2) On the other hand, an attorney 
employed by full-blood Indian under 
contract for interest in land recov¬ 
ered, if successful, was not entitled 
to attorney's lien against land, where 
contract was not approved by coun¬ 
ty court.—Whitney v. Schwabacher, 
298 P. 879, 148 Okl. 303. 

Disapproved deed 

Deed of full-blood Creek Indian 
heirs, duly enrolled, to inherited al¬ 
lotment, disapproved in 1907 by sec¬ 
retary of interior and returned to 
grantors, and approved in 1913 as 
muniment of title for original gran¬ 
tees by county court at instance of 
same helra for valuable considera¬ 
tion, served as muniment to pass ti¬ 
tle and conveyed allotment to gran¬ 
tees.—Crowe V. Wamarkee, 244 P. 
744, 114 Okt 163. 

Fraud 

If a properly approved deed was 
procured by fraud, the question of 
setting it aside is governed by the 
same rules applicable to a white per¬ 
son. Consequently, a government 
attorney authoritatively represent- 
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free of restrictions ,22 and the Indian title thereto 
is extinguished.^^ The execution of a deed to an 
Indian allotment by the heirs of the allottee, and the 
approval thereof by the secretary' of the interior, 
not only divest the federal government of title and 
terminate its jurisdiction over the land,24 but also, 
as discussed infra § 87, transfer jurisdiction over it 
to the state courts. Where a deed of lands pur¬ 
ports to have been executed by the heirs of a de¬ 
ceased Indian, neither the “certificate of identity” 
required by the interior department, 2 5 nor the for¬ 
mal approval of such deed by the secretary' of that 
department,26 are conclusive on the United States 


courts as to the identity of the grantors. 

Conditional approval- The secretary of the in¬ 
terior,27 or a court authorized to do so,2® having 
power to withhold approval of an alienation of re¬ 
stricted Indian land, can grant approval on what¬ 
ever terms and conditions deemed proper and nec¬ 
essary. 

Presumption of approval. WTiere a conveyance 
is regular on its face, in the absence of proof to 
the contrary, the approval of the proper officer will 
be presumed.26 

Retroactive operation. If the requisite approval 


Ing Indians in litigation could set¬ 
tle and waive claim that deed had 
been secured by fraud.—Harjo v. 
Empire Gas & Fuel Oo., CC.A.Okl., 
28 F.2d 596. 

acortgages executed by full-blood 
Indians covering their interest m 
inherited lands, when approved by 
the county court having jurisdiction 
are valid and binding.—Schmidt v. 
Durant. 276 P. 218, 136 Okl. 56— 
Potter v. Vernon, ’264 P. 611, 129 OkL 
251—Terrell v. Scott, 262 P. 1071, 
129 Okl. 78, certiorari denied Means 
v. Terrell, 48 S.Ct, 559, 277 U.S. 596, 
72 KEd. 1006. 

Piima facie title 

A properly approved deed conveys 
a good prima facie title, and the bur¬ 
den of proof is on the person as¬ 
serting the contrary,—^Hom v. Ne- 
Gon-Ah-E-Quaince, 192 N.W. 363, 
135 Minn. 77, certiorari denied Ne- 
Gon-Ah-E-Quaince v. Horn, 44 S.Ct. 
6, 263 U.S. 701, 68 UEd. 514—31 C. 
J. p 521 notes 8'3, 86. 

Prior encumbrances 

Where full-blood Choctaw con¬ 
veyed inherited lands by deed not 
approved and afterward sued to can¬ 
cel deed and remove cloud from title, 
and settled suit and conveyed by 
warranty deed approved by county 
court to grantee of his grantee and 
another, they took title clear of all 
encumbrances.—Graves Farm Doan 
Inv. Co. V. Deck, 246 P. 397, 118 OkL 
' 18 . 

Secretory of interior 

(1) The approval of the secretary 
of the interior is unnecessary.—Ca¬ 
rey V. Bewley, 224 P. 990, 101 Okh 
SS-S—31 C.J. p •514 note 96 [c] (21). 

(2) This statute deprives the sec¬ 
retary of the interior of any juris¬ 
diction to deal with, or remove re¬ 
strictions, or approve conveyances 
concerning inherited lands.—Graves 
F&rm Xiiian Inv. Co. v. Deck, 246 P. 
397, 118 Okl. 18—Merchants' & Plant¬ 
ers' Nat. Bank of Ada v. Ford, 220 
P. 833, 96 OkL 239. 

22. TT.S.—Nail v. American NaL 

Bank of Bristow, D.C.OkL, 22 F. 


Supp. 977, denying rehearing 21 F. 
Supp. 385, affirmed, C.C.A., Bur¬ 
gess V. Nail, 103 F.2d 37—U. S. v. 
Howard, D.C.OkL, 8 F.Supp. 617. 
Okl.—Pritchett v. Jenkins, 238 P. 
484, 111 Okl. 30—^Pritchett v. Wal¬ 
ters, 238 P. 487, 111 Okl. 33—Kel¬ 
ly V. W-atklns, '231 P. 873, 106 OkL 
116, error dismissed 47 S.Ct. 474. 
273 U.S. 671. 71 KBd. 832—Tiger 

V. Jewell, 215 P. 1062, 90 Okl. 34. 
31 C.J. p 621 note 78. 

Approval of will of Indian by sec¬ 
retary of interior and delivery of 
restricted funds free of restrictions 
to testamentary beneficiaries vested 
the legal title in the beneficiaries 
and terminated control and adminis¬ 
tration thereof by the secretary of 
interior.—^Hanson v. Hoffman, CC.A. 
Okl., 113 F.2d 780. 

23. Neb.—Wollmer v. Wood, 228 N. 

W. 541, 119 Neb. 248. 

OkL—^Davidson v. Roberson, 218 P. 

878, 92 Okl. 161. 

31 C.J. p 521 note 77. 

Heixahlp 

Approval by secretary of interior 
of deed to Indian lands does not de¬ 
termine heirs or the extent of in¬ 
terest conveyed thereby.—Anthis v. 
Drew, '252 P. 11, 12*3 Okl. 18. 
j WUl 

Law authorizing Omaha Indian al¬ 
lottee to dispose of allotment by 
will, execution, approval, and pro¬ 
bate of will may have effect of term¬ 
inating trust period and passing ti¬ 
tle to devisee.—First Nat. Bank v. 
Stabler, 223 N.W. 794, 118 Neb. 142, 
followed in Rosalie State Bank v. 
Stabler, 223 N.W. 796, 118 Neb. 148. 

24. Minn.—^Horn v. Ne-Gon-Ah-B- 
Quaince, 192 N.W. 363, 156 Minn. 
77, certiorari denied Ne-Gon-Ah-E- 
Quaince v. Horn, 44 S.Ct 6, 263 
U.S. 701, 68 L.Bd. 514. 

31 O.J. p 521 note 79, p 543 note 58. 

25. U.S.—^Richardville v. Thorp, C. 
C.Kan., 28 F. 52. 

26. U.S.—^Rlchardville v. Thorp, su¬ 
pra. 

27. U.S.—^Nail v. American Nat. 
Bank of Bristow, D.C.OkL, 22 F. 
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Supp. 977, denying rehearing 21 F. 
Supp. 385, affirmed, C.C.A., Bur¬ 
gess V. Nail, 103 F.2d 37—U. S. v. 
Hale, D.COkl., 39 F.2d 188, re¬ 
versed on other grounds, C.C.A., >51 
F.2d 629. 

Conveyances between incompetent 
Inflians 

Where Indians held land as coten¬ 
ants, subject to restrictions, one co- 
tenant's sale, with approval of the 
secretary of the interior, of her in¬ 
terest in the land to other cotenant,, 
did not give the grantee fee title, but 
the land remained subject to restric¬ 
tions, since the secretary could ap¬ 
prove a deed conveying less than an 
unrestricted fee title between incom¬ 
petent members of the tribe.—Drum¬ 
mond V. U. S., C.C.A.Okl., 34 F.2d 
765. 

than absolute alienatioxL 
Where the approved conveyance 
was not an absolute alienation, and 
where the condition on which it was 
made came to an end and a recon¬ 
veyance was made to the Indian, the 
restrictions on alienation were not 
removed.—Smith v. McCullough, 

Okl., 46 •S.Ct 8-38, 270 U.S. 4-56, 70 
UBd. 682, reversing, C.C.A., 285 F. 
698—^Drummond v. U. S., C.C.A.Okl., 
34 F.2d 765—Brown v. U. S., C.C.A. 
Okl., 27 F.12d 274. 

28 . U.S.—U. S. V. Brown, C.C.A.Okl., 
8 F.2d 564, certiorari denied Brown 
V. U. S., 46 S.Ct 210, 270 U.S. 644, 
70 L.Ed. 777. 

Bxohanges 

In continuing modified restrictions 
of lands passing to full-blood Indian 
heirs or devisees, congress did not 
intend to prevent Indian from mak¬ 
ing desirable exchanges of his land 
for other land, even though it would 
be improvident to sell the land for 
cash.—^U. 'S. V. Groldfeder, C.C.A.Okl., 
112 F.2d 616, reversing, D.C!., Gold- 
feder v. Illetewahke, 27 F.Supp. 696. 

29 . U.S.—U. S. V. Ft Smith & W. 
R Co., OkL, 196 F. 211, 115 C.C.A. 
163. 

Okl —St Louis & S. F. R. Co. v. 
Skelton, 141 P. 440, 42 OkL 266. 
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IS given at any time after the date of the convey¬ 
ance it is retroactive in effect and validates the 
original contract and intermediate conveyances, 
where there has been no lawful intervening dis¬ 
position of the land.30 

Revocation of approval. Where an officer has 
given his permission to a conveyance of land by an 
Indian, such permission cannot be revoked or an¬ 
nulled by his successor, especially where the rights 
of a third person are concerned.^^ 

The purpose of statutes requiring approval of 
Indian conveyances is to protect them,32 and to 


place Indians, as nearly as may be, on an equality 
with prospective grantees in the matter of business 
sense or acumen.33 Such a restriction is not an 
aid to those dealing with an Indian in violation 

thereof.34 

b. Leases 

Under some restrictions a lease of Indian land must 
be approved by a designated officer or court. 

Under some statutes the approval of a lease, or 
an assignment thereof, by the secretary of the in¬ 
terior or other administrative officer designated by 
him,^5 or by a particular state court,is made 


30. U.S.—U. S. V. Getzelman, C.C.A. 
0’«1 m 89 P.2d 631, certiorari denied 
5S S.Ct. 27, 302 U.S. 708, 82 L.Ed. 
547—Hampton v. Ewert, C.C.A. 
O’tl., 22 P.2d 81, certiorari denied 
Ewert V. Hampton, 48 S.Ct 303, 
276 U.S. 623, 72 L.Ed. 737. 

Okl.—Snell v. Canard, 218 P. 813, 93 
Okl. 145, error dismissed Canard 
V. Snell, 45 S.Ct 350. 267 US. 578, 
696. 69 L.Ed. 797—Tiger v. Jewell, 
215 P. 1062, 90 Okl. 34. 

31 C.J. p 320 note 75, p 521 note 76. 

31. US —Godfrey v. Beardsley, C.C. 
Ind., 10 F.Cas.No.6,497, 2 McLean 
412. 

32. Okl,—Lowerre v. Lucas, 224 P. 
336, 98 Okl 113. 

33. Okl.—Colcha v. Ferguson, 25 P. 
2d 767, 166 Okl 295—Haddock v. 
Shelton, 286 P. 329, 142 Okl 202— 
Critchlow V. Bacon, 285 P. 968, 
142 Okl 168, 

34. Value of heneflts 

One who has dealt with a restrict¬ 
ed Indian in violation of the terms 
and spirit of the act and who has 
received benefits through such deal¬ 
ing cannot invoke its provisions to 
defeat payment of the amount 
agreed on as the value of the bene¬ 
fits received.—Lowerre v. Lucas, '224 
P. 336, 98 Okl 113. 

33. U.S.—Bunch v. Cole, 44 S.Ct 
101, 36'3 U.S. 250, 68 L.Ed. 290, re¬ 
versing Cole V. Bunch, 204 P. 119, 
85 Okl 38—^^Seber v. Spring Oil 
Co., D.aOkl, 33 F.Supp. 806—U. 
S. V. Sandstrom, D.C.Okl, 22 F. 
Supp. 190. 

Okl—Dickey v. Williams, 98 P.2d 
‘ 604, 186 Okl. 376—March Oil Co. 
V. Lee, 241 P. 804, 113 Okl 242, 
certiorari denied Lee v. March Oil 
Co., 46 set 354, 270 U.S. 658, 70 
L.Ed. 784, 785. 

31 CJ. p 521 note 92, p 5’22 note 95, 
p 527 note 1 [a]. 

Approval of leases in future 

Where a lease by a citizen of one 
of the Five Civilized Tribes of his 
restricted allotment is made for 
agricultural purposes, and before it 
•expires another lease for agricul¬ 
tural purposes is made te the same 


lessee for a period of years, to com¬ 
mence in the future, if the last lease 
IS not approved by the secretary of 
the interior it is void.—^Hull v. Sem¬ 
ple, 229 P. 1042, 103 Okl 112—Hull 
V. Morris, 223 P. 361, 97 Okl 246— 
Balthrop v. Clark, 222 P. '520, 94 Okl 
294—31 C.J. p 521 note 92 [d]. 
Approval unnecessary 
Under the act of May 27, 1908, 
35 U.S.St. at L. p 312 §§ 6, 9, ap¬ 
proval by the probate court of Ok¬ 
lahoma of an oil and gas lease exe¬ 
cuted by a guardian of a full-blood 
Indian, of lands inherited from al¬ 
lottee, was sufficient, and approval 
by secretary of the interior was un¬ 
necessary. 

US.—U. S. V. Gypsy Oil Co., C.C.A. 
Okl, 10 F.2d 487—Jackson v. 
Gates Oil Co., C.C.A.Okl, 397 F. 
549—Locke v. McMurry, C.C.A. 
Okl, 287 F. 276, modifying, D.C., 
McMurry v. Producers’ Oil Co., 284 
F. 181. 

Okl—Gypsy Oil Co. v. Clinton, '220 
P. 687, 98 Okl 282, certiorari de¬ 
nied Clinton V. Gypsy Oil Co., 44 
S.Ct 45'3, 264 U.S. 696, 68 L.Ed. 
867—Pluto Oil & Gas Co. v. Mil¬ 
ler, 219 P. 303, 95 Okl 222, error 
dismissed 44 S.Ct 459, 265 U.S. 
583, 68 L.Ed. 1186. 

Departmental regulations 

Secretary of interior, in approving 
mining lease on restricted Indian 
lands, could suspend departmental 
regulation.—Hallam v. Commerce 
Mining & Royalty Co., C.C.A.Okl, 49 
F.2d 103, affirming, D.C., 32 F.2d 371, 
and certiorari denied 52 'S.Ct. 23, '284 
U.S. 643, 76 L.Ed, 647. 

Indian superintendents 

(1) In the absence of statutory 
authorization, an Indian superintend¬ 
ent has no power to act on a lease. 
U.S.—Central Nat. Bank of Tulsa, 

Okl V. U. S., C.C.A.Okl, 283 F. 
368, error dismissed 44 S.Ct 335, 
264 U.S. 600, 68 L.Ed. 869. 

Okl.—Crosbie v. Brewer, 173 P. 441, 
68 Okl 16. 

(2) The statute authorizing secre¬ 
tary of Interior to authorize super- 
inte'ndents or other officials in the 
Indian service to approve mineral 
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leases covering restricted Indian 
lands indicates that congress regard¬ 
ed congressional authorization nec¬ 
essary to permit secretary to dele¬ 
gate to superintendents or other offi¬ 
cials power to approve such leases. 
—U. S. V. Watashe, C.CA.Okl, 102 
P.2d 42'8, affirming, D.C., 21 F.Supp. 
90*3. 

(3) The statute providing for al¬ 
lowance by superintendent of Five 
Civilized Tribes of undisputed 
claims of restricted Indian allottees 
and approval of uncontested agri¬ 
cultural and mineral leases, exclud¬ 
ing oil and gas leases, formerly re¬ 
quired to be anoroved by secretary 
of interior. Indicates that congress 
regarded that power to have been 
vested solely in secretary and in¬ 
tended to grant power to superin¬ 
tendent only with respect to certain 
types of leases.—U. S. v. Watashe, 
supra. 

Defwee meeting highest Md 

Under statute providing that al¬ 
lottee could lease Indian lands sub¬ 
ject only to the approval of the su¬ 
perintendent or other officer In 
charge of the reservation where the 
land was located, a lessee meeting 
the highest bid for the preceding 
term did not acquire a lease for the 
succeeding term, notwithstanding 
that notice for bids given by the 
superintendent of the reservation 
provided that lease would be let to 
highest bidder unless the present 
lessee should meet the high bid, 
where neither superintendent nor 
officer in charge of reservation ap¬ 
proved the lease.—Stoltz v. U. S., C. 
C.A.Mont, 99 F.2d 283. 

Statute extending existing zestxic- 
tions against alienation of allotted 
Indian lands did not prevent approv¬ 
al of prior mining lease.—^Hallam v. 
Commerce Mining & Royalty Co., C. 
C.A.Okl., 49 F.2d 103, affirming, D.C., 
32 F.2d 371, and certiorari denied 53 
S.Ct 23, 284 U.S. 643, 76 L.Bd. 647. 
3A Okl.—Curtis V. McCasland, 268 

P. 704, 131 Okl 256—Carter v. Mc¬ 
Casland, 268 P. 706, 131 Okl 253— 

Gypsy Oil Co. v. Clinton, 220 P. 

587, 98 Okl. 282, certiorari denied 
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necessary to its validity, but under other statutes 
the lands of allottees may be leased without such 
leases being approved,^^ A requirement that the 
leased8 or a sublease of the premises covered by 
such lease®® shall be approved by a designated offi¬ 
cial may be contained in the lease, or an order of 
the court, authorizing a mining lease on behalf of 
an Indian minor.^^ The consent of the lessor as 
well as of the secretary of the interior to the as¬ 
signment of a mining lease or the transfer of an 
interest in such lease may be expressly provided for 
therein.^ ^ 

Where the approval of the court to a mining 
lease of an Indian minor is required by statute, the 


approval of the secretary of the interior will not 
validate it.'*^ Ordinarily the courts will not inter¬ 
fere with the administrative discretion in granting 
or withholding approval.*^^ Under a statute pro¬ 
viding that the filing of any lease in the office of 
a designated Indian agent shall be deemed construc¬ 
tive notice, the lodging with such agent of an In¬ 
dian’s lease for transmission to the secretary of the 
interior for approval constitutes notice to all par¬ 
ties thereafter claiming under him or his heirs.^^ 
Neither the lessor,^® nor the lessee,^® can withdraw 
the application for approval of the lease. 

Effect. An approval ordinarily relates back to 
the date of the lease,or assignment thereof.^S 


Clinton V. Gypsy Oil Co., 44 S.Ct. 
453, 264 U.S. 595, 68 L.Ed. S67. 

31 C.J. p 522 notes 94, 95. 

€k>zxection of erroneorui desoxiptioiL 
Where at the time of giving ap¬ 
proval to the mining lease the coun¬ 
ty court had jurisdiction to do so, 
the fact that a subseqiuent change 
in the law required the approval of 
the secretary of the interior for 
such a lease does not require the ap-' 
proval of the secretary to a correc¬ 
tion of the description of the prop¬ 
erty leased.—^Pluto Oil & Gas Co. v. 
Land, 2 P.2d 945. 151 Okl. 117. 
]M«ral agenoy 

County courts authorized to ap¬ 
prove leases of Indian lands act as 
federal agenciea—Whitebird v. 
Eagle-Picher Lead Oo., C.C.A.Okl., 40 
P.2d 479, affirming, D.C., 28 F.2d 200, 
and certiorari denied 51 'S.Ot. 24, 282 

U. S, 844, 75 L.Bd, 749. 

Za ahsanoa of oxpzoss statutory 
authorization, the county court has 
no power to appoint a guardian for 
an incompetent Indian and approve 
a lease by him of restricted Indian 
land.—^Hampton v. Ewert, C.C.A.OkL, 
22 F.2d 81, certiorari denied Ewert 

V. Hampton, 48 S.Ct. •303, ’276 U.S. 
623, 72 L.Bd. 737. 

Term of lease hy guardian, 

Under the laws of Oklahoma an 
oil and gas lease, executed by the 
gruardian of an Indian minor and 
approved by the proper court, is val¬ 
id for its term, although the minor 
reaches his majority before its ex¬ 
piration. 

U.S.—Etchen v. Cheney, Okl., 235 F. 
104. 148 CCA. 698—Mallen v. 

Ruth Oil Co., OkL, 231 F. 845, 146 
C.C.A. 41. 

OkL—Hoyt V, Pixico, 175 P. 517, 71 
OkL 103. 

afiT. Okl.—^Tidwell v. Dobson, 131 P. 

on, 37 OkL 180. 

»> e -§ m note 93. 

BeoboyaZ of reatrietions 
It is not neoessary to the validity 
of an' oil^ and gas lease, by an al¬ 
lottee" of Indian lands whose restric¬ 


tions against alienation have been 
removed, that it should be approved 
by the secretary of the interior.— 
Kolachny v. Galbreath, 110 P. 902, 26 
Okl. 772. 38 L.R.A.,X.S., 451—Eldred 
V. Okmulgee L. & T. Co., 98 P. 929, 
22 Okl. 742. 

sa Or.—Rogers v. Maloney, 165 P. 

‘337, 83 Or. 61. 

31 C.J. p 522 note 96. 

39. Okl.—^Wattenbarger v. Hall, 110 
P. 911, 26 OkL S15. 

31 C.J. p 522 note 97. 

4a U.S.—W^ellsvllle Oil Co. v. Mil¬ 
ler, 37 S.Ct. 362. 243 U.S. 6. 61 L. 
Ed. 559, affirming 145 P. 344, 44 
Okl. 493. 

41. U.S.—Bamsdall v, Owen, Okl., 
200 F. 519, 118 C.aA. 623. 

31 C.J. p 502 note 89. 

42. U.S.—Robinson v. Long Gas 
Co., Okl., 221 F, 398, 136 aC.A. 642 
—^Jennings v. Wood, Okl., 19*2 F. 
507, 112 C.C.A. 657. 

43. U.S.—Stewart v. Yellowtall, D. 
C.Mont., 35 F.Supp. 798. 

44. U.S.—^Anchor Oil Co. v. Gray, 
OkL, 41 S.Ct. 644, 256 U.S. 519, 66 
L.Ed. 1070, affirming 257 F. STT, 
168 C.C.A. 361. 

45. OkL—Almeda Oil Co. v. KeUey, 
130 P. 931. 35 OkL 525. 

4a. U.S.—Central Nat. Bank v. U. 

S., Okl., 283 F. 368. 

31 O.J. p 502 note 90. 

railuze of ^ lessee to ratify the 
lease after approval, or to make any 
claim under it, does not affect the 
invalidity of an attempted with¬ 
drawal—Central Nat Bank of Tulsa, 
OkL V. U. S., C.aA.Okl., 283 F. 368, 
error dismissed 44 S.Ct 335, 264 U. 
S. 600, ‘68 L.Ed. 869. 

Premature delivery of ohedk 
Where lessees placed certified 
check for bonus for Indian's lease on 
portion of restricted allotment in 
escrow, on condition that the check 
be returned on failure of the secre¬ 
tary of the interior to approve l^e 
within sixty-day period, the fact 
that the check was prematurely de¬ 
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livered did not affect the bank's lia¬ 
bility thereon, on approval of lease 
within the required time.—Central 
Nat. Bank of Tulsa, Okl. v. U. S., 
Okl., 283 F. 368, error dismissed 44 
S.Ct 335, 264 U.S. 600, 68 L.Ed. 869. 
Waiver of Irregnlaxities 
Where lessees placed in escrow 
certified check for bonus for lease on 
the condition that the check he re¬ 
turned to lessees, on failure of sec¬ 
retary of the interior to approve 
lease within sixty days, the bank 
could not refuse payment thereon, 
on approval of lease within the sixty 
days, although prior to approval 
thereof the lessees attempted to 
withdraw application for approval, 
notwithstanding irregularity of mak¬ 
ing check subject to negotiation only 
in event of approval of lease within 
sixty days, since the secretary of the 
interior, by approval of lease within 
the sixty-day period, waived irreg¬ 
ularity, and neither the bank nor the 
lessees could complain thereof.— 
Central Nat Bank of Tulsa, Okl. v. 
U. S., C.C.A.OkL, 283 F. 368, error 
dismissed 44 S.Ct 335, 264 U.S. 600, 
68 L.Ed. 869. 

47. U.S.—^Hallam v. Commerce 
Mining & Royalty Co., C.C.A.Okl., 
49 F.2d 103, affirming, D.C., 82 F.2d 
871, and certiorari denied 52 S.Ct 
23, 284 U.S. 643, 78 L.Ed. 547. 
Approval after death of the lessor 
is valid and relates back to the date 
of the lease, and his heirs and their 
grantees take subject thereto.—^Tex- 
as-Oklahoma Petroleum Co. v. 
Owens, 266 P. 881, 126 OkL 167—81 
aJ. p 502 note 86 [a]. 

Bemoval of restrictions 
Where restrictions on alienation 
are removed from an allottee pend¬ 
ing approval of a mining lease exe¬ 
cuted by him, the lease may be ap¬ 
proved, although the allottee pro¬ 
tests against speh action.—^Almeda 
Oil Oo. V. Kelley, ISO P. 981, 85 Okl. 
625. 

48i OkL—^Dale v. Winters Oil Co., 
24*3 P. 200, 115 OkL 252. 
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An approval of a lease made by a restricted In¬ 
dian does not remove the restrictions otherwise im¬ 
posed on him.4® 

Rights under void lease. An Indian may recover, 
in an action for mesne profits, the rental value of 
lands allotted to him by the United States govern¬ 
ment, from a person who has used and occupied the 
same under a lease that is void because not sanc¬ 
tioned and approved by the officers of the interior 
department.50 That a sublease of Indian lands is 
void because not properly approved does not justi¬ 
fy the lessor in unlawfully taking possession of the 
crops and appropriating them to his own use.^i Al¬ 
though holding possession under a lease void be¬ 
cause not properly approved, a person in actual pos¬ 
session of Indian land is entitled to recover the 
value of crops destroyed by fire caused by a rail¬ 
road company. 52 

§ 63. - Restoring Consideration Where 

Conveysmees Avoided 

A restoration of the consideration paid for a void 
conveyance Is not a condition precedent to the cancella¬ 
tion of the deed. 

Where a conveyance has been made by an allot¬ 
tee in violation of restrictions against alienation, 
it is not necessary for him formally to plead or 
offer to make restoration of the consideration re¬ 
ceived for such void conveyance,®^ or to plead that 
such consideration has been squandered and his in¬ 
ability to return same, as a condition precedent to 
the maintenance of an action to avoid the convey¬ 
ance.®^ On the disaffirmance of a conveyance made 
by a minor Indian, he will be required to restore 
such of the consideration received as remains in his 
hands,®® but restoration will not be required where 
the consideration has never come into his hands,®® 
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or where it has been wasted, disposed of, or con¬ 
sumed during minority and his estate has not been 
benefited thereby.®*^ Where an Indian brings suit 
to avoid a conveyance made during his minority, an 
allegation that the consideration did not come into 
his hands,®® or has been spent and squandered pri¬ 
or to attaining his majority, sufficiently excuses the 
failure of an offer to return the consideration.®® 
On the other hand, a court of equity may permit the 
purchase price paid as consideration for such a 
void conveyance to be offset against the amount due 
as rent for the occupancy of the lands.®® 

§ 64. Descent, Ctirtesy, and Dower 

a. In general 

b. Interest subject to descent or admin¬ 

istration 

c. Persons entitled and law governing 

d. Curtesy and dower 

a. In General 

Congress has unlimited power to control the devolu¬ 
tion of the estates of Indians, and may change the rules 
of descent as to any land not already passed *to the heir. 

The power of congress to control the devolution 
of the estates of Indians and to cast descent is un- 
limited,®! and the rules of descent embodied in its 
laws are subject to change by it as to any land not 
already passed to the heir by the death of the own¬ 
er.®® To arrive at the intent of congress in enact¬ 
ing a particular statute on such matters, the general 
terms employed should be construed so as to avoid 
injustice, oppression, and absurd consequences, and 
so that the spirit, not the letter, should ordinarily 
control.®® 

It has been said that any change in the rule or 
custom as to the descent of property on an Indian 


49. U.-S.—Mott V. U. S., Okl., 61 S. 
CL 642, 283 U.S. 747, 75 L.Bd. 1383, 
affirming, C.C.A., U. S. v. Mott, 37 
F.2d 860, which reversed, D.C., 
33 F.2d 340, and certiorari granted 
Mott V. U. S., 50 S.CL 410, 281 U. 
S. 714, 74 KEd. 1136. 

50. Neb.—^Phillips v. Reynolds, 11’3 
*N.W. 234, 79 Neb. 626. 

51. Okl.—^Burns v. Malone, 130 P. 
278, 87 Okl. 40. 

52. Okl.—Midland Valley R. Co. v. 
Lynn, 13.5 P. 370, >88 Okl. 69‘5. 

53. U.S.—U. S. V. Walters, D.C. 
Minn., 17 P.2d 116. 

31 C.J. p >622 note 2. 

54. Okl.—^Parks v. Berry, 169 P. 
884, 69 Okl. 18. 

55. XI.'S.—^Alfrey v. Colbert, 168 F. 
231, 93 C.C.A. 617, modifying 104 
S.W. 638, 7 Ind.T. SS-S. ^ 


Okl.—Gill V. Haggerty, 122 P. 641, 
•3'2 OkL 407. 

55. U.S.—^Bluejacket v. Ewert, C.C. 
A.Okl., <265 F. 823, affirmed in part 
and reversed in part on other 
grounds 42 S.Ct 442, 269 U.S. 129, 
66 L.Ed. 858, leave to present pe¬ 
tition for rehearing granted 42 S. 
Ct. 687. 

67. U.S.—Alfrey v. Colbert, 168 F. 
231, 93 C.C.A. 517, modifying 104 
S.W. 638, 7 Ind.T. 338. 

OkL—Bridges v. Rea, 166 P. 416, 64 
Okl. 115—Gill V. Haggerty, 122 P. 
641, 32 Okl. 407, 

58. Okl.—Winters v. Oklahoma 
Portland Cement Co., 164 P. 965, 65 
Okl. 132—^Blakemore v. Johnson, 
103 P. 6'54, 24 Okl. 544. 

59. Okl.—Coody v. Coody, 136 P. 
7S4, 39 OkL 719, L.R.A.1916E 466— 
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Blakemore v. Johnson, 103 P. 664, 
•24 Okl. 544. 

60. Okl.—Tell V. McCarty, 216 P. 
158, 90 Okl. 151. 

61. Okl.—^In re Martin’s Estate, 80 
P.2d 561, 183 Okl. 177—Owens v. 
Kitchens, 232 P. 797, 105 Okl. 88— 
State V. Huser, 184 P. 113, 76 Okl. 
130. 

62. U.S.—Jefferson v. Fink, OkL, 88 
S.Ct 516, 247 U.S. 288, 62 L.Ed. 
1117—Dunn v. Micco, C.C.A.Okl., 
106 F.2d 356, certiorari denied 60 
S.Ct 296, 308 U.S. 620, 84 L.Ed. 
518, rehearing denied 60 S.Ct. '382, 
308 U.S. 639, 84 L.Ed. 531. 

Okl.—Harjo v. Harjo. 1 P.2d 761, 161 
Okl. 29—Bruner v. Chisholm, -268 
P. 1113, 132 OkL 10. 

63. Okl.—^In re Martin’s Estate, 80 
P.2d 661, 183 OkL 177. 
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reservation should be made by enactment of the 
Indian nation or the United States congress.®^ 

The heirs of a deceased Indian allottee take title 
to the property as tenants in common.®^ ' 

One who takes as the heir and devisee of a de¬ 
ceased Indian allottee has been held not an innocent 
purchaser for value, as respects a prior mortgage 
and the lien of a valid mortgage executed by an 
allottee has been held superior to the interest of 
such heir and devisee.®^ 

b. Interest Subject to Descent or Administra¬ 
tion 

Applicable statutes determine what Interests in the 
property of ind'ans are subject to descent or administra¬ 
tion. Restricted lands of full-blood Indians have been 
held not assets in an administrator’s hands. 

The estate of an Indian, who was allotted land 
under a patent from the United States which con¬ 
tains restrictions on alienation and provides for for¬ 
feiture on neglect to till the soil or on return to a 
nomadic life, is an inheritable estate.®® An allot¬ 
ment to a Creek citizen under the Curtis Act gave 
an interest or estate that would descend to his heirs 
at his death.®® Under an act of congress provid¬ 
ing that, on the death of an allottee of land, leav¬ 
ing heirs, and without having obtained a patent, 
the secretary of the interior shall cause a patent 
in fee simple to issue in the name of the original 
allottee, the title passes from the government to 
the heirs of the deceased allottee.*^® An Indian, en¬ 
titled by act of congress to an allotment, who died 
before the time wl\en in the orderly administration 
of the act he could lawfully make his application 
and selection, acquired no vested right in lands se¬ 
lected by him which could pass to his heirs or le¬ 


gal representatives, his right being in the nature of 
a float which was terminated by his death.’^^ Un¬ 
der an act of congress providing that the law with 
respect to descent in force in the state where land 
is situated shall apply to the lands allotted after pat¬ 
ents therefor have been executed and delivered, an 
allottee has no title to the land allotted prior to the 
issuance of a patent therefor, which will descend to 
his heirs in case of his death, but the land in that 
case remains a part of the tribal property.72 

Under the provisions of the act of March 2,. 
1929, 45 U.S. St. at L. p 1480, payments accruing 
to the headright of an Osage Indian of less than 
one-half blood, after his or her death and pend¬ 
ing administration and distribution of his or her 
estate, have been held payable to his or her ad¬ 
ministrator;*^® and an administrator paying to a: 
guardian, under the direction and with the approval 
of the Osage Indian agency, the amounts received 
by him for family allowances acts merely as a con¬ 
duit and is not chargeable with such amounts.*^^’ 
Under that statute and other applicable statutes, 
restricted funds were held properly paid by the 
Osage agency to the administrator of a full-blood¬ 
ed allotted adult Osage who lacked a certificate of 
competency and was survived by minor children of 
one-half Indian blood.*^® Under the act of June 28, 
1906, c 3572, 34 U.S.St. at L. p 539, restricted trust 
funds of deceased Osage Indians were not, in 1908 
and 1909, subject to administration in the coimt>'’ 
courts of Oklahoma.^® 

Restricted lands of fidl-blood Indians have been- 
held not to become assets in the hands of an ad¬ 
ministrator, and not to be subject to distribution 
as assets of their estates but allotted lands from 


€4. N.T.—Woodin v. Seeley, 2*52 N. 
Y.S. 818, 827, 141 Misc. 207, af¬ 
firmed In re Woodin, 261 N.Y.S. 
1042, 238 App.Div. 766. 

**It should not be altered by legis¬ 
lative enactments without the au¬ 
thority of the Indians nor by judi¬ 
cial inroads into the realm of Indian 
affairs."—Woodin v. Seeley, supra.. 
Descent and distribution under In¬ 
dian laws and customs see supra § 
15. 

65. OkL—Coats v. Riley, 7 P.2d 644, 
154 Okl. 291—Aldrich v. Hinds, '245 
P. 854, 116 OkL 300. 

66- U.S.—Ingram v. Jones, C.C.A. 
OkL, 47 P.2d 13e. 

67- U.S.—Ingram v. Jones, sup-ra. 
6& Wash,—^Little Bill v. Swanson, 

117 P. 481, -64 Wash. 650. 
es- U.S.—Goat V. U. S., Okl., 32 S. 
Ot 544, 224 U.S. 458, 56 L.Ed. 841 
—Welty V. Reed, Okl., 219 F. 864, 
135 aC.A. 534- 


7a Kan.—^Briggs v. McClain, 26 P. 
1045, 43 Kan. 653. 

71- U.S.—Woodbury v. U. S., Minn., 
170 P. 302, 95 C.aA. 498. 

72- U.S.—Sloan v. U. S., C,C.Neb., 

P. 283, appeal dismissed 24 S. 
Ct. 570, 193 U.‘S. 614, 48 LuEd. 814. 

73- U.S.—Stuart v. Tapp, CC.A.Okl,, 
81 P.2d 155, reversing, D.C., Tapp 
V. Stuart, 9 P.Supp. 23—Globe In¬ 
demnity Co. V. Bruce, C.C.A.Okl., 
81 P.'2d 143, reversing, D.C., Bruce 
V. Globe Indemnity Co., 9 P.Supp. 
761, certiorari denied 56 S.Ct •SOI, 
two cases, 297 U.S. 716, 80 L.Bd. 
1001 . 

Contra Tapp v. Stuart, D.C.Okl„ •O 
P.Supp. 577. 

Okl.—Bruce v. Bvertson, 68 P.'2d 95, 
180 Okl. 111. 

74. U.S.—Stuart v. Tapp, C.C.A.Okl., 
81 P.2d 165, reversing, D.C., Tapp 
V. Stuart, 9 P.Supp. 28. 

76. U.S.—^U. S. V. Johnson, C,C.A. 
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OkL, 87 F.2d 1S5, affirming, D.C.,. 
11 P.'Supp. 897. 

Effect of statute subsequent to dis¬ 
tribution by administrator 
Restricted funds which such ad¬ 
ministrator distributed in 1925 and 
1926 to guardian of minor unallotted 
children of one-half Indian blood, 
and which guardian deposited in 
bank or invested in certificates oT 
deposit, were not affected by 1929 
statute requiring administrators to- 
surrender certain property to secre¬ 
tary of the interior if secretary had 
control and supervision thereof when 
act became effective.—U. S. v. John¬ 
son, supra. 

76- Okl.—Swain v. Hildebrand, 36 P* 
2d 924, 169 Okl. 327. 

77- Okl.—^March v. Peter, 64 P.2d 
912, 179 Okl. 207—Wolf v. GUlls,. 
219 P. 350, 96 OkL 6. 

Reasons for rule 

(1) By reason of the restrictions 
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which all restrictions were removed before the al¬ 
lottee’s death become assets in the hands of his ad- 
ininistrator.78 

c. Persons Entitled and Law Governing 

Lands allotted to Indians generally descend In ac¬ 
cordance with the laws of the state or territory In which 
the lands are situated; in Oklahoma, the laws of Okla¬ 
homa as to descent and distribution appiy to lands al¬ 
lotted to Indians who died after statehood. In addition 
to general laws, federal statutes have been enacted ap¬ 
plicable to particular tribes. 

In early times, when allotments in fee simple to 
individual Indians were made only occasionally, 
there was no express enactment prescribing who 
should inherit allotted land on the death of the al¬ 
lottee, and in such case it was held that, while the 
tribal relation continued, the applicable rule of de¬ 
scent was to be found in the laws and usages of 
the tribe and not in the laws of the state or terri¬ 
tory in which the land lay,*^® the laws of the state 
being followed, however, in the absence of any 
showing of a tribal custom.^O xhe rule applying 
Indian laws and customs proving unsatisfactory,^! 
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congress, in the exercise of its power to fix the 
laws of descent of Indian lands and property, with 
or without the consent of the Indians,*’ i^ter al¬ 
lotment acts provided that the descent should be 
according to the laws of the state or territory in 
which the property was situated and independ¬ 
ently of statute it has been held that lands which 
have been allotted in severalty to Indians who have 
acquired title thereto in fee simple descend accord¬ 
ing to such laws.*^ Lands reserved to indi\ddual 
Indians by certain treaties have also been held to 
descend according to the laws of the state where 
they are situated.*® 

In Oklahoma and Indian Territory, Under the 
provisions of the act of congress, June 16, 1906, 
34 U.S.St. at L. p 267 c 3335, admitting the state 
of Oklahoma, which includes the Indian Territory, 
into the union, and subsequent congressional leg¬ 
islation, 35 U.S.St. at L. p 312 c 199 § 9, the laws 
of the state of Oklahoma as to descent and distri¬ 
bution are applicable to lands allotted to Indians 
who died after the admission of Oklahoma as a 
state,*® subject to the acts of congress affecting 


on such lands they were not charge¬ 
able with the debts of deceased.— 
Hardridge v. Hardridge, 81 P.2d 697, 
168 Okl. 7—Cowokochee v. Chapman, 
215 P. 759. 90 Okl. 121, certiorari de¬ 
nied 44 S.Ct. 132, 263 U.S. 713, *68 
LEd. 520, and error dismissed 45 S. 
Ct. 227, 267 U.S, 571, 69 L.Ed. 794, 
(2) “The government aimed to 
protect the Indian in his lifetime 
from recklessly incurring debts 
which upon his death could be col¬ 
lected by selling his allotment 
through the county court to pay the 
same."—Rybum v. Carney, 39 P.2d 
9, 11. 170 OkL 256. 

Fartitioii 

Because of the rule stated in the 
text, “the proceedings in the county 
court attempting to partition the 
surplus allotment of the deceased al¬ 
lottee, a full-blood Chickasaw, were 
void;” and “the trial court did not 
err in refusing to hold that the acts 
of the plaintiff [heir of the deceased 
allottee] subsequent to the partition 
proceedings in the county court did 
not constitute a ratification of such 
partition proceedings.”—Ryburn v. 
Carney, supra. 

78: Okl.—Hardridge v. Hardridge, 
31 P.2d 597, 168 Okl. 7. 

79. U.S.—Jefferson v. Fink, OkL, 38 

S.Ct. 516, 247 U.S. 288, 62 L.Bd. 
1117. 

Descent and distribution under In¬ 
dian laws and customs see supra 
§ 15. 

SO. Wash.—Quyatt v. Elautz, 83 P. 
9, 41 Wash. 115. 

8L U.S.—Jefferson v. Fink, Okl., 38 


S.Ct 516, 247 U.S. 288, 62 L.Ed. 
1117. 

82. US—McKee v. Henry, Okl., 201 
F. 74, 119 C.C.A. 412. 

Okl.—Simpkins v. Ware, 145 P. 365, 
45 OkL 327. 

83. U.S.—U. S. V. Park Land Co., a 

C. Minn., 188 F. 383. 

31 C.J. p ^23 note 20. 

84. N.T.—Terrance v. Crowley, 116 
N.T.S. 417, 62 Misc. 138. 

85. U.S.—^Lowry v. Weaver, C.C. 
Ind,, 15 F.Cas,N'o.8,684, 4 McLean 
82. 

•31 C.J. p 633 note 22. 

88. U.S.—^Landman v. Commissioner 
of Internal Revenue, C C.A., 123 F. 
2d 787, certiorari denied 62 S.Ct. 
799, 315 U.S. 810, 86 L.Ed. 1209— 
Dunn V. Micco, C.C.A.Okl., 106 F. 
2d 356, certiorari denied 60 S.Ct 
296, 308 U.S. 820, 84 L.Ed. ’518, re¬ 
hearing denied •60 S.Ct 382, 308 U. 
S. 639, 84 L.Ed. 531—Jackson v. 
Harris, C.CA.OkL, 43 F.2d 513— 
U. S. V. Tiger, C.C.A.OkL, 19 F.2d 
35, affirming, D.C., Tiger v. Blink¬ 
er, 4 F.2d 714—^Kunkel v. Barnett, 

D. C.Okl.,*10 F.2d 804, affirmed, C. 
C.A., Barnett v. Prairie Oil & Gas, 
19 F.2d 604, certiorari denied 48 S. 
Ct 121, 27.5 U.S. 663, 72 L.Ed. 428 
—Hill V. Rankin, D.C.OkL, 289 F. 
511—Locke V. McMurry, C.C.A.Okl., 
287 F. 276, modifying, D.C., Mc¬ 
Murry V. Producers' OH Co., 284 F. 
181. 

Okl.—Cook V. James, 249 P. 902, 119 
Okl. 137—^Jameson v. Jameson, '2*38 
P. 426, 111 Okl. 82—Childers v. 
Vernon, 232 P. 96, 105 Okl. 204— 
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Sandlin v. Tiger, 230 P. 905, 104 
Okl. 107—Graves v. Jacobs, 2*17 P. 
871, 92 Okl. 62—^Murray v. GU>ad, 
213 P. 73, 88 Okl. 300. 

31 C.J. p 524 note 44. 

Oklahoma statute as local, not fed¬ 
eral, law 

Congress, in making Oklahoma 
statute control devolution of estates 
of Indians in Oklahoma, did not 
adopt Oklahoma statute of descent 
and distribution as federal law, but 
merely provided that devolution 
should be in accordance with local 
law; and therefore “the construction 
of the Oklahoma statute Is solely a 
question of local law."—Jackson v. 
Harris, C.C.AOkl., 43 r.2d 513, 516. 

Devolutioii oast as for white person 

Devolution of estate of Indian al¬ 
lottee dymg since statehood was 
cast in the same manner as if he 
had not been of Indian blood.—^Bates 
V. Huddleston, 293 P. 1047, 146 OkI. 
259“Zweigel v. Lewis, 281 P. 787, 
139 Okl. 171. 

particular applications of Oklahoma 
laws 

(1) One-half of property to sur¬ 
viving husband, other half to father. 
—Barnett v. Prairie Oil & Gas Co., 
C.C.A.OkL, 19 P.2d 604, affirming, D. 
C., Kunkel v. Barnett, 10 P.2d 804, 
and certiorari denied Barnett v. 
Prairie Oil & Gas Co., 48 S.Ct 121, 
276 U.S. 663, 72 L.Ed. 428. 

(2) Inheritance by father to the 
exclusion of decedent's brothers, 
sisters, and niece.—McKay v. Roe, 
219 P. 931. 96 Okl. 87. 

(3) On death, since statehood, of 
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such rules of descent and distribution^^ and the 
provision in the Supplemental Creek Agreement, 
32 U.S.St. at L. p 500. limiting descent to citizens 
of the Creek nation and their Creek descendants, 
where there are such, is repealed, or not followed 
"but the first-named act, together with the Okla¬ 
homa constitution was held not to have repealed § 6 
of the Osage Allotment Act of June 28, 1906, 34 
U.S.St at L. p 539 c 3572, determining the descent 
and distribution of the estates of deceased members 
of the Osage Tribe.^® The general reference to 
the Oklahoma laws of descent and distribution, in 
the federal statutes, means the law of the state as 
amended or revised, and as it exists from time to 
time or at the time the exigency arises to which 
the law is to be applied.®® 

In the Indian Territory, there being no legis¬ 
lature to enact laws, apart from the Indian tribal 
laws, among which were laws relating to descent 
and distribution, the only other laws on this subject 
were such as congress enacted or put in force.®^ 
The statute of Kansas was first by congress, through 


24 U.S.St at L. p 389, made to govern the descent 
of lands allotted in severalty to the members of 
certain tribes in the Indian Territory.®® Thereafter 
congress provided, in 26 U.S.St. at L. p 81 c 182 
§ 31, 27 U.S.St. at L. p 645 c 209 § 16, 30 U.S.St 
at L. p 495 c 517 §§ 11, 26, and 33 U.S.St at L. p 
573 c 1824 § 2, April 28, 1904, that certain statutes 
of Arkansas, including that relating to descent and 
distribution, Mansfield's Dig. c 49, should apply to 
all persons in the Indian Territory irrespective of 
race, and substantially abrogated the laws of the 
several tribes, including those relating to descent 
and distribution.®® 

In applying the Arkansas statutei Mansfield Dig. 
c 49, formerly in force in the Indian Territory, 
which provided for descent in case of death without 
descendants, the controlling purpose was said to be 
to preserve Indian allotments exclusively to mem¬ 
bers of the tribe.®^ It was further held, under that 
statute, that an allotment must be treated, not as 
a new acquisition but as an ancestral estate or an 
estate by inheritance;®® but the contrary is held un- 


Indlan allottee leaving maternal 
aunt and nephew, born to his pater¬ 
nal half-sister, nephew took entire 
allotment—Bates v. Huddleston, 29*3 
P. 1047, 146 Okl. 259. 

(4) Other applications.—Deal v. 
Logan, 83 F.2d 563, 183 Okl. 613— 
Sockey v. Ellis, 240 P. 87, m Okl. 
116—^Moroney v. Tannehill, 2r5 P. 
938, 90 OkL 224. 

3>esoeii.t to next of Us.; presnuption 
of possessioa 

“Where patent to unimproved land 
was issued to ... a citizen of 
the Creek Nation, and . . . 

[he] dies intestate, the legal title 
passes to his next of kin. In the 
absence of positive proof of adverse 
possession, the possession is pre¬ 
sumed to be In the heirs of . . • 

deceased, until otherwise shown.**— 
Jenson v. Ward, 41 P.2d 265. 256, 171 
Okl. 279. 

Xnteirest acquired under a paztltiou 
decree, not being an inheritance, but 
coming by purchase, vested in the 
owner's heir “under the terms of 
section 6 of the Allotment Act of 
June 28. 1906. 34 U.S.St. at L. pp 539, 
515, and not under the state law."— 
U. S. V. Hale, C.C.A.Okl., *51 P.2d 629, 
631, reversing, D.C., 39 P.2d 188. 

37. OkL—In re Martin's Estate, 80 

P.2d 5*81, 183 Okl. 177. 

Sfteservation of legislative power 

“Under the provisions of Section 1, 
of the Enabling Act, 34 U.S.St. at 
Ij. p 267, the power to legislate with 
respect tb the devolution of Indian 
lands and propex^y was reserved to 
the federal government.*’—^Mashun- 
kashey v. Mashunkaahey, 134 P.2d 
m, 191 OkL SOL 


Omission of heirs from will 

“Even though the Act of Congress 
of April 26, 1906, 84 U.S.St. at L. p 
1*37, as amended by Act of May 27, 
1908, 35 U,S.St. at L. p 312, does not 
prohibit a full-blood Indian, when 
devising real estate, from disinherit¬ 
ing, by will, grandchildren, a will 
devising real estate executed by a 
full-blood Cherokee Indian, omitting 
and failing to provide for her grand¬ 
children, issue of her deceased chil¬ 
dren, will not In view of section 
11255, C.O.S.1921, operate to disin¬ 
herit such grandchildren, unless it 
appears that such omission was in¬ 
tentional. Unless intentionally omit¬ 
ted, such grandchildren will inherit 
as provided by said section and sec¬ 
tion 11236. Such sections are, to 
this extent, not in conflict with the 
act of Congress above mentioned.*’— 
Spaniard v. Tantom, 267 P. 623, 181 
OkL 75. 

88. U.S.—U. S. V. Tiger, aC.A,Okl., 
19 P.2d 35, affirming, D.C., Tiger v. 
Sllnker, 4 P.2d 714—Hill v. Rank¬ 
in, D.aOkL, 289 P. 611. 

OkL—In re Hosier’s Estate, 235 P. 
199, 109 Okl. *228, certiorari denied 
Jones v. Mosier, 46 S.Ct. 20, 269 
U.S. 559, 70 L.Ed. 411—Childers v. 
Vernon, 232 P. 96, 105 Okl, 204— 
Sandlin v. Tiger, 230 P. 905, 104 
OkL 107—Graves v. Jacobs, 217 P. 
871, 92 Okl. 62—Murray v. Good, 
213 P. 73, '88 Okl. 300. 

31 CJ. p 524 note 45. 

No vested rights were acquired by 
the next of kin of a Creek Indian 
under the provisions of the Supple¬ 
mental Creek Agreement dealing 
with the devolution of property, 
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such provisions being legislative and 
not contractual.—Dunn v. Micco, C. 
C.A.Okl., 106 P.2d 356, certiorari de¬ 
nied 60 S.Ct 296, 308 U.-S. 6'20, 84 L. 
Ed. 5*18, rehearing denied ' 60 S.Ct 
382, 308 U.S. 639, 84 L.Ed. 531. 

89. Okl.—^In re Hosier’s Estate, 235 
P. 199, 109 Okl. 228, certiorari de¬ 
nied Jones V. Mosier, 46 S.Ct. 20, 
269 U.S. 559, 70 L.Bd. 411. 

90. Okl.—Sockey v. Ellis, 240 P. 87, 
112 OkL 11-6. 

91. U.S.—Jefferson v. Pink, Okl., 88 
•S.Ct 516, 247 U.S. 288, 62 L.Bd. 
1117. 

92. U.S.—^Peoria Tribe or Band of 
Indians v. Wea Townslte Co., C.C. 
A.Okl., 117 P.2d 940. 

31 C.J. p 523 note 24. 

93. Okl.—Thompson v. W'ilbern, 229 
P. 537, ilO? Okl. 51—Mellott v. 
Cayuga, 224 P. 308, 98 OkL 98. 

31 C.J. p 623 note 28. 

**Tlie heirs of a deceased member 
of the peoria tribe who died in 1906 
inherited under the Arkansas law,** 
and not under the Kansas law.— 
Mellott V. Cayuga, 224 P. '308, 98 
Okl. 98. 

94h Okl.—^In re Hawkins* Estate, 
228 P. 896, 97 Okl. 196. 

Ascent to parent of tribal blood 
On the death of a mixed blood 
minor child of the Chickasaw Tribe 
of Indians in 1905, the fee in his 
allotment ascended to parent of trib¬ 
al blood and not to parent who had 
become a citizen of the tribe by vir¬ 
tue of an intermarriage.—James v. 
Hunter, 84 P.2d 25, 183 Okl. 623. 

96. Okl.—^Bn-le-te-ke v. Beasley, 6 
P.2d 764, 148 Okl. 256, cerUorarl 
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der the Oklahoma statutes now applicable, as above 
stated, to lands allotted to Indians.®® 

In addition to general legislation, congress has 
enacted special laws relating to certain tribes. Thus, 
under an act known as the Original Creek Agree¬ 
ment, 31 U.S.St. at L. p 861, congress, in provid¬ 
ing for the allotment in severalty of the lands of 
the Creeks, revived their tribal law of descent and 
distribution by making it applicable to their allot¬ 
ments but this act was followed shortly by the 
act known as the Supplemental Creek Agreement, 
32 U.S.St. at L. p 500, which not only repealed so 


much of the Original Agreement as gave effect to 
the tribal law, but reinstated the Arkansas law,®® 
subject, however, to a proviso under which citi¬ 
zens of the Creek nation and their Creek descend¬ 
ants, if there should be such, would take to the ex¬ 
clusion of others.®® Because of the different laws 
in force at different times as to the descent of 
Creek allotments, it has been necessary in a number 
of cases to determine which of these laws govern, 
and it has been held that the law of descent in force 
at the date the selection of a Creek allotment takes 
effect governs as to the classification of the heirs,^ 


denied 62 S.Ct. 18, 284 TJ.S. 635, 76 
L.Ed. 540, followed in Phillips v. 
Harris, 5 P.2d 757, 148 Okl. 258, 
Johnson v. Wilmott, 5 P.2d 757, 
148 Okl. 259, Sancho v. Whitney, 5 
P.2d 757, 148 Okl. 239, Narcomey 
V. Hull, 5 P.2d 758, 148 Okl. 259, 
Talmascy v. Thomas, 5 P.2d 758, 
148 Okl. 260, Caesar v. Harris, 5 P. 
2d 758, 148 Okl. 260, Walker v. 
Danyeur, 5 P.2d 759, 148 Okl. 260, 
Ripley V. Johnson, 5 P.2d 759, 148 
Okl. 261, Johnson v. Christian, 5 
P.2d 769, 148 Okl. 261, Lively Tiger 
V. Spoonemore, 5 P.2d 760, 148 Okl. 
261, Johnson v. Douglas, 6 P.2d 
760, 148 Okl. 262, Harjo v. Wood, 6 
P.2d 761, 148 Okl. 262, Harjo v. 
Collins, 6 P.2d 761, 148 Okl. 262, 
Morgan v. iparham, 5 P.2d 761, 148 
Okl. 273 and Martin v. Swan, 5 P. 
2d 761, 148 Okl. 274—Jarvis v. Go¬ 
forth, 296 P. 477, 147 Okl. 168— 
Chastain v. Lamy, 272 P. 471, 134 
Okl. 127—McCrary v. Scott, 241 P, 
774, 118 Okl. 262—Baldridge v. 

Caulk, 287 P. 463, 110 Okl. 185— 
In re Lewis* Estate, 229 P. 483, 100 
Okl. 283—Lewis v. Koller, 218 P. 
1085. 92 Okl. 243—Moroney v. Tan- 
nehlll, 216 P. 938, 90 Okl. 224— 
Cowokochee v. Chapman, 215 P. 
759, 90 Okl. 121, certiorari denied 
44 S.Ct. 132, 263 U.S. 713, 68 L. 
Ed. 520, and error dismissed 45 
S.Ct 227, 267 U.S. 671, 69 L.Bd. 
794. 

31 C.J. p 623 note 30. 

Failure of heirs in ancestral line 
The allotment of an intermarried 
white Choctaw citizen, dying intes¬ 
tate and without descendants on 
April 12, 1903, none of whose ances¬ 
tors were of Choctaw blood or of 
Choctaw citizenship, to the extent 
that it was received from the Choc¬ 
taw Tribe of Indians, is entitled to 
be regarded in the nature of an an¬ 
cestral estate, but, owing to a fail¬ 
ure of heirs in the ancestral line 
from which the property might have 
been derived, cannot be disposed of 
as an ancestral estate strictly so 
called.—^In re Hawkins* Estate, 223 
P. 896, 97 Okl. 195. 

96. U.S.—^Jackson v. Harris, C.C.A. 
OkL, 43 P.2d 618—^Kunkel v. Bar¬ 


nett, D.C. Okl, 10 P.2d 804, af¬ 
firmed, C.C.A., Barnett v. Prairie 
Oil & Gas, 19 P.2d 504, certiorari 
denied 48 S.Ct. 121, 276 U.S. 563, 72 
L.Ed. 428. 

Okl.—^In re Yahola*s Heirship, 286 P. 
946, 142 Okl. 79, overruling Hill 
V. Hill, 160 P. 1116, 58 Okl. 707 
and Gray v. Chapman, 243 P. 622, 
114 Okl. 66—McKay v. Roe, 219 P. 
921, 96 OkL 87. 

97. Okl.—Childers v. Samuels, 232 
P. 103, 107 Okl. 169. 

31 C.J. p 523 note 33. 

98 . U.S.—Locke v. McMurry, C.C. 
A.Okl., 287 P. 276, modifying, D. 
C., McMurry v. Producers* Oil Co., 
284 P. 181. 

31 C.J. p 523 note 35. 

Arkansas statute as law of United 
States 

“Section 6 of the Supplemental 
Creek Agreement . . . made sec¬ 
tion 2531 of . . . [Mansfield's] 
Digest ... a law of the United, 
States as much as if it had been 
enacted by Congress in haec verba.** 
—^Rouhedeaux v. Quaker Oil & Gas 
Co. of Oklahoma, C.C.A.Okl., 23 P.2d 
277, 281, certiorari denied 48 S.Ct 
421, 276 U.S. 636. 72 L.Bd. 744. 
Arkansas statute construed and ap- 
pUed 

U.S.—^Roubedeaux v. Quaker Oil & 
Gas Co. of Oklahoma, C.C.A.Okl., 
23 P.2d 277, certiorari denied 48 
S.Ct. 421, 276 U.S. 636, 72 L.Ed. 
744. 

Okl.—^Eysenbach v. Naharkey, 246 
P. 603, 114 Okl. 217. modifying 236 
P. 619, 110 Okl. 207, certiorari de¬ 
nied 46 S.Ct 21, 269 U.S. 561. 70 L. 
Ed. 412. 

Bciual shares are taken by parents 
of unmarried Creek who had re¬ 
ceived his allotment and had died in 
November, 1902.—^Martin v. Seifried, 
272 P. 463, 134 Okl. 124. 

99. Okl.—Cowokochee v. Chapman, 
216 P. 769, 90 Okl. 121, certiorari 
denied 44 S.Ct. 132. 26$ U.S. 713, 
68 L.Ed. 520, and error dismissed 
45 S.Ct. 227. 267 U.S. 571, 69 L. 
Ed, 794. 

31 C.J. P 623 note 86. 
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“The Supplemental Creek Agree- 
ment . . . contemplates two 
classes of heirs—citizen heirs and 
noncitizen heirs—and as long as 
there are citizen heirs to take the in¬ 
heritance, the noncitizen heirs are 
excluded.**—In re Tarhola’s Estate. 
225 P. 543, 99 Okl. 20. 

Words **creek descendants” as re- 
gnirtug dtizensliip 

(1) “If It had been intended that 
descendants having Creek blood, de¬ 
rived from Creek ancestors, might 
inherit without regard to the citi¬ 
zenship of such descendants, the 
qualifying term is left without sig¬ 
nificance.*’—^Knight V. Carter Oil Co., 
C.C.A.Okl., 23 P.2d 481, 483, revers¬ 
ing, D.C., Carter Oil Co. v. Scott. 
12 P.2d 780. 

(2) **The word 'Creek* [in the 
phrase 'Creek descendants’] relates 
to the political status rather than to 

I the blood.’’—Grease v. McNac, 225 
P. 524, 526, 102 Okl. 44, overruling 
Lamb v. Baker, 117 P. 189, 27 Okl. 
739, Hughes Land Co. v. Bailey, 120 
P. 290, 30 Okl. 194, and Cowokochee 
V. Chapman, 171 P. 50, 67 Okl. 263. 

The proviso applied to future suc¬ 
cessions, and not merely to the first 
succession. 

U. S.—Grayson v. Harris, 45 S.Ct. 
317, 267 U.S. 352, 69 L.Ed. 652, 
reversing Harris v. Grayson, 216 
P. 446, 90 Okl 147, certiorari 
granted Grayson v. Harris, 44 S.Ct 
133, 263 U.S. 696, 68 LEd. 511. 

Okl.—^Harris v. Grayson, 294 P. 187, 
146 Okl. 291. 

Granddaughter enrolled as dtixen 
Where a duly enrolled Creek citi¬ 
zen died intestate, March 2, 1902, 
leaving a granddaughter who was 
enrolled as a new-born citizen of the 
Creek Nation under the act of Con¬ 
gress March 3, 1905, such grand¬ 
daughter was a citizen of the Creek 
Nation, and entitled to Inherit the 
allotment of the deceased.—^Burgess 

V. Quaker Oil & Gas Co., 214 P. 120 
89 Okl 116. 

1. Okl.—Potter v. Wadsworth, 243 
P. 967, 114 Okl 89—Bruner v. 
Wolfe, 237 P. 864, 110 Okl 257. 

31 C.J. p 523 note 38. 
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and that, if a Creek citizen dies before receiving his 
allotment, at the time of his death he is not seized 
of an inheritable estate in lands afterward allotted 
to him, the descent of such allotment is cast at the 
time the certificate of allotment is issued, and the 
law in effect at that particular time governs in the 
devolution of such allotted lands.2 

As to the Seminoles, by the act of June 2, 1900, 
31 U.S.St. at L. p 250, provision was made, where 
a member of such tribe died after December 31, 
1899, for the descent of land, money, or other 
property to the heirs who were Seminole citizens, 
according to the laws of Arkansas, subject, howev¬ 
er, to a qualification as to property descending to 
parents but the Oklahoma Enabling Act of June 
16, 1906, 34 U.S.St. at L. p 267 c 3335, substituted 


the Oklahoma law of descent for that of Arkan¬ 
sas, as to Seminoles dying after statehood.^ 

As to the Choctaws, provision was made in the 
act of July 1, 1902, 32 U.S.St. at L. p 641 and the 
act of April 26, 1906, 34 U.S.St. at L. p 137, for 
descent according to the laws of Arkansas;® but 
the Oklahoma Enabling Act of June 16, 1906, 34 U. 
S.St. at L. p 267 c 3335, substituted the Oklahoma 
law of descent for that of Arkansas, as to Choc¬ 
taws dying after statehood.® 

Lands and other property of an Osage Indian 
dying after the admission of Oklahoma as a state 
descend according to the Oklahoma laws of descent 
and distribution, subject to the provision of § 6 of 
the Osage Allotment Act of June 28, 1906, 34 U.S. 
St. at L. p 539 c 3572, that where the deceased 


flL Okl.—Israel v. Williams, 221 P. 

96, 94 Okl. 76. 

31 C.J. p 524 note 39. 

3. Constmotion and application of 
statute 

(1) Generally.—Gibson v. Villines. 
29S P. 592, 148 Okl. 262—Reed v. 
Xarcomey, 268 P. 721, 131 Okl. 153, 
certiorari denied Reed v. Narcomery, 
49 S.Ct 34, 278 U.S. 639, 73 L.Ed. 
555. 

31 C.J. p 524 note 40. 

(2) The limitation of descent to 
heirs who were Seminole citizens ap¬ 
plied only where the Seminole an¬ 
cestor c(lcd bfore selecting’ his al¬ 
lotment; where he died after select¬ 
ing his allotment, the Arkansas laws 
governed. 

U.S.—Cate V. Beasley, 67 S.Ct. 59, 
299 U.S. 30, 81 L,.Ed. 21, affirming 
53 P.2d 549. 175 Okl. 494. certiorari 
granted 56 S.Ct. 946, 298 U.S. 651, 
80 LuEd. 1379. 

Okl.—Stewart v. Billlngton, 250 P. 
84, 122 Okl. 9, certiorari denied 47 
S.CL 459, 273 U. S. 755, 71 L.Ed. 
876. 

31 C.J. p 524 note 40. 

(3) Where Seminole Indian died in 
1901 leaving surviving a Seminole 
wife, Creek son, and Seminole grand¬ 
children, grandchildren were held 
capable of inheriting allotment, al¬ 
though they were required to trace 
their relationship to Intestate 
through Creek father who was in¬ 
capable of inheriting.—Tamie v. Ed¬ 
wards, 800 P. 397, 149 Okl. 272. 
Ark an sas laws applied 

Okl.—^Harjo v. Johnston, 104 P.2d 
985, 187 Okl. 661—Bn-le-te-ke v. 
Beasley, 5 P.2d 754, 148 Okl, 256, 
certiorari denied 62 S.Ct. 18, 284 
U.S, 76 lUEd. 640, followed in 
Phillips V. Harris, 5 P.2d 757, 148 
Okl. 258, Johnson v. Wilmott, 5 P. 
2d 767. 148 OkL 269, Sancho v. 
Whitney, 6 P.2d 757. 148 OkL 259, 
Narcomey v. Hull, 5 P.2d 768, 148 


OkL 259, Talmascy v. Thomas, 6 
P.2d 768, 148 Okl. 260, Caesar v. 
Harris. 5 P.2d 758, 148 Okl. 260, 
Pish V. Lack. 5 P.2d 759, 148 Okl 
260, Walker v. Danyeur, 5 P.2d 
759, 148 Okl. 260. Ripley v. John* 
son, 5 P.2d 759, 148 Okl. 261. John¬ 
son V. Christian, 5 P.2d 759, 148 
Okl. 261, Lively Tiger v. Spoone- 
more, 5 P.2d 760, 148 Okl. 261, 
Johnson v. Douglas. 6 P.2d 760, 
148 Okl. 262, Harjo v. Wood, 6 P. 
2d 761, 148 Okl. 262. Harjo v. Col¬ 
lins, 5 P.2d 761. 148 OkL 262, Mor¬ 
gan V. Barham, 5 P.2d 761, 148 Okl. 
273 and Martin v. Swan, 5 P.2d 
761, 148 OkL 274—Harjo v. Harjo, 
1 P.2d 761, 151 Okl. 29—Tamie v. 
Edwards, 800 P. 397, 149 Okl. 272 
—Jarvis V. Goforth, 296 P. 477, 
147 Okl. 168—^Lincoln v. Hemdon, 
285 P. 120, 141 Okl. 212—Chastain 
V. lAmy, 272 P. 471, 134 OkL 127. 

4. U.S.—^U. S. V. Oklahoma Tax 
Commission, aC.A.Okl., 131 P.2d 
685, certiorari granted Oklahoma 
Tax Commission of State of Okla¬ 
homa V. U. S., 63 S.Ct 668, 818 
U.S. 748, 87 L.Ed. 1124, vacated on 
other grounds 63 S.Ct. 1284, 319 U. 
S. 698, 87 L.Bd. 1612. 

Okl,—Harjo v. Harjo, 1 P.2d 761, 
161 Okl. 29. 

Widow’s ziglit to shiure as ftbiid 
Right of widow of deceas^ Semi¬ 
nole Indian to elect to take a child's 
part under Arkansas laws was re¬ 
pealed on advent of statehood.— 
Bruner v. Chisholm, 268 P. 1113, 182 
Okl. 10. 

Oklahoma laws applied 
Okl.—Johnson v. Qrisso, 262 P. 678, 
129 Okl. 38. 

5. Constraotioa. and application, of 
statute 

(1) Generally.—Ned v. Countiss, 
203 P. 168, 84 Okl. 138. 

(2) Heirs entitled to inherit allot- 
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ted lands of Mississippi Choctaw 
who died before statehood and be¬ 
fore allotment are determined by 
provisions of Mansfield's Digest of 
Arkansas, unaffected by fact that al¬ 
leged heir was not enrolled as mem¬ 
ber of tribe.—^Bnglemann v. Cuttie, 
298 P. 260. 148 Okl. 150. 

Arkansas laws applied 

(1) “The allotted lands of . . . 
[an intermarried white] Choctaw cit¬ 
izen, dying Intestate and without is¬ 
sue on the 12th day of April, 1903, 
none of whose ancestors were of 
Choctaw blood or of Choctaw citi¬ 
zenship, and none of whose blood 
kindred In either the paternal or ma¬ 
ternal line were Choctaw citizens 
or Choctaw descendants of Choctaw 
citizens, will not escheat to the 
state, but will descend, under the 
provisions of section 2528 of chapter 
49 of Mansfield's Digest of the stat¬ 
utes of Arkansas, to the surviving 
spouse, if a Choctaw citizen.”—^In re 
Hawkins' Estate, 223 P. 396, 897, 97 
OkL 195. 

(2) Other applications.—^In re 
Lewis' Estate, 229 P. 483, 100 Okl. 
283. 

6m Okl.—Jacob V, Hefner, 280 P. 

828, 139 OkL 9. 

Oklahoma laws applied 
OkL—^Zweigel v. Lewis, 281 P. 787, 
139 Okl. 171—Jacob v. Hefner, 280 
P. 828, 139 Okl. 9—Cooper v. Spiro 
State Bank of Spiro, 278 P. 648, 
137 Okl. 266, dissenting opinion, 
279 P. 903. 137 Okl. 265, certio¬ 
rari denied 60 S.Ct. 81. 280 U.S. 
600, 74 L.Ed. 646. Followed in 
Jacobs V. Ambrister, 278 P. 653, 
137 Okl. 227, certiorari denied 60 
S.Ct. 81, 280 U.S. 600, 74 L.Bd. 
645. Followed in Watson v. Bills, 
279 P. 326, 137 Okl. 300, Lowman 
V. Sharp, 279 P. 325, 137 Okl. 300, 
Watson V. Richards, 279 P. 826. 
137 Okl, 299 and Meashintubby v. 
Harris, 281 P. 779, 139 OkL 160. 
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leaves no issue, husband, or wife, his estate shall 
go to his father and mother equally.*^ The act of 
February 27, 1925 § 7, 43 U.S.St. at L. p 1011, 25 
U.S.C.A. § 331 note, providing that none but heirs 
of Indian blood shall inherit, from those who are 
of one-half or more Indian blood of the Osage 
Tribe, restricted lands, moneys, or mineral inter¬ 
ests of the Osage Tribe, is a valid exercise of the 
legislative powers of congress.^ The statute ap¬ 
plies to the individual property of members of the 
tribe, and not to common property of the tribe.^ 
It does not preclude inheritance of such property 
by an Indian of other than Osage blood and 
the quantum of Indian blood in an heir is immate¬ 
rial, so long as there is some.^^ 

The action of a county court of Oklahoma in 
connection with the probated estate of a deceased 
Osage allottee, under federal statute, is subject to 
the law of the state relating to appeals.^^ 

Descent to illegitimate child. Where descent was 
cast after the admission of Oklahoma as a state, the 
state laws control with respect to the legitimation 
of illegitimate children.^3 

The act of congress of February 28, 1891, 26 
U.S.St. at L. p 795, c 383 § 5, 25 U.S.C.A. § 371, 
providing that, for the determination of the descent 
of allotted lands, whenever a male and female In- 
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dian shall have cohabited as husband and wife ac¬ 
cording to the custom and manner of Indian life, 
their issue for such purpose shall be regarded as 
legitimate, and that every Indian child, otherwise 
illegitimate, shall for that purpose be taken to be 
the legitimate issue of the father, had no effect on 
the right of inheritance of Creek Indians in the 
Indian Territory.^^ Under the statute, the illegiti¬ 
mate child of an allottee by an Indian woman, 
whether or not bom as the result of cohabitation in 
accordance with Indian customs, is entitled to in¬ 
herit rights in his father’s allotment as his heir;^5 
and the illegitimate children of an allottee are en¬ 
titled to inherit and share in the lands allotted to 
their father the same as though they were legiti¬ 
mate children, and the children of a deceased ille¬ 
gitimate child are entitled to the share of their de¬ 
ceased parent.^® 

In the adjudication of the descent of property of 
Indians, the act of May 2, 1890, 26 U.S.St. at L. p 
98, legitimatizing the issue of marriages contracted 
in accordance with laws and customs of Indian na¬ 
tions located in the Indian Territory, has been con¬ 
strued as intended to legitimatize the issue of mar¬ 
riage in some form, and not the issue of meretri¬ 
cious relationships or of so-called marriages con¬ 
tracted in violation of the statutory laws and not 
authorized by any established custom.^^ 


7- Okl,—In re Mosier*s Estate, 235 
P. 199, 109 Okl. 228, certiorari de¬ 
nied Jones V. Hosier, 46 S.Ct. 20, 
269 U.S. 559, 70 L.Bd. 411. 

8 , Okl.—Mashunkashey v. Mashun- 
kashey, 134 P.2d 976, 191 Okl. 501 
—In re Smith's Estate, 107 P.2d 
188, 188 Okl. 158. 

‘‘Adopted white children of an 
Osage of the half blood whose adop¬ 
tion occurred subseQuent to the act 
may not inherit his restricted prop¬ 
erty;” thus, such children, who were 
living on the Osage homestead of the 
Indian at the time of his death, were 
precluded from retaining possession 
of the premises a homestead.— 
In re Martin's Estate, 80 P.2d 561, 
188 Okl. 177. 

Benefits txom. insurance policy as re¬ 
stricted 

Where premiums on life policy 
were paid out of Osage Indian's re¬ 
stricted funds, the benefits accruing 
fl-om the policy were restricted, so 
that his adopted white children were^ 
precluded by congressional act from 
receiving any of those benefits.—^In 
re Martin's Estate, supra. 

9. Okl.—^Mashunkashey v. Mashun¬ 
kashey, 134 P.2d 976, 191 Okl. 501. 
^‘Congress was dealing with in¬ 
dividual estates, for there was no 
other property to deal with. It 

42 C. J.S.-49 


merely referred to such individuals 
collectively as the Osage Tribe.'*— 
In re Martin's Estate, 80 P.2d 661, 
566, 183 Okl. 177. 

10. Okl.—In re Smith's Estate, 107 
P.2d 188, 188 Okl. 168—In re 

Hamm's Estate, 99 P.2d 895, 186 
Okl. 610—^In re Thompson's Es¬ 
tate, 65 P.2d 442, 179 Okl. 240, cer¬ 
tiorari denied St. John v. Thomp¬ 
son, 58 S.Ct 38, 302 U.S. 718, 82 
Ij.Ed. 554. 

11 - Okl.—In re> Smith's Estate, 107 
P.2d 188, 188 Okl. 158. 

Dominance of Xndian blood is not 
required.—^In re Hamm’s Estate, 99 
P.2d 895, 186 Okl. 610. 

One thizty-seoond of Indian blood 
held sufficient—^In re Hamm's Es¬ 
tate, supra. 

Bvldenoe as to Indian blood 

(1) Evidence sustained finding 
that the wife was of Indian blood 
so as to entitle her to inherit a por¬ 
tion of deceased Osage Indian's es¬ 
tate under congressional act—^Wis- 
tar V. Whitewing, 116 P.2d 665, 189 
Okl. 292. 

(2) Evidence held sufficient to 
support finding that deceased's wid¬ 
ow was not of Indian blood.—^Mash- 
unkashey v. Mashunkashey, 134 P. 

t 2d 976, 191 Okl. 501. 

769 


(3) Finding that deceased's widow 
was not of Indian blood, was not 
against the clear weight of the evi¬ 
dence.—^In re Smith's Estate, 107 P. 
2d 188, 188 Okl. 158. 

(4) Evidence sustained finding 
that one whose name appeared on 
the Cherokee census roll in 1867 was 
the mother of the greatgrandfather 
of deceased's husband.—^In re 
Hamm's Estate, 99 P.2d 895, 186 Okl. 
610. 

12. U.S.—Mudd V. Perry, C.C.A.Okl.. 
25 P.2d 85, affirming, D.C., 14 P.2d 
430, and certiorari denied 49 S. 
Ct. 9, 278 U.S. 601, 73 L.Bd. 529. 

13. Okl.—Jameson v. Jameson, 238 
P. 426, 111 Okl. 82. 

14. U.S.—Porter v. Wilson, 36 S.Ct. 
91. 239 U.S. 170, 60 L.Bd. 204, af¬ 
firming 135 P. 732, 30 Okl. 600. 

16. Okl.—Gray v. McKnIght, 183 P, 
489, 75 Okl. 268. 

Wis.—Smith v. Smith, 123 N.W. 146, 
140 Wis. 599. 

16, Wis.—^In re House, 112 H.W. 
27, 132 Wis. 212. 

17. Okl.—Allen v. Smith, 61 P.2d 
664, 177 Okl. 606—Owens v. Car¬ 
penter, 262 P. 61, 123 Okl. 133. 
Polygamy was never recognized as 

an established custom of the Chick- 
I asaw and Choctaw Nations, and the 
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The validity of marriages under Indian tribal ju¬ 
risdiction is considered in the C.J.S. title Marriage 
§ 4, also 38 C.J. p 1278 note 35-p 1279 note 40. 

d. Gnrtesy and Bower 

Lands allotted to Indians in severalty have been held 
subject to curtesy and dower, but under some statutes a 
different conclusion has been reached as to curtesy. 

Lands allotted to Indians in severalty have been 
held subject to curtesy^^ and dower but the laws 
applicable to the Creek^*^ and Choctaw^i lands, pri¬ 
or to the admission of Oklahoma as a state, did 
not provide for an estate by the curtesy. 

§ 65. - Determination of Heirship 

The act of congress conferring on the Oklahoma pro¬ 
bate courts power to determine heirship In cases of de¬ 
ceased members of the Five Civilized Tribes who leave 
restric^d heirs has been declared valid; a county court 
determining heirship thereunder acts as a federal or ad¬ 
ministrative agency. The act empowering the secretary 
of the Interior to determine the heirs of an allottee who 
dies before the expiration of the trust period and before 
the issuance of a fee-simpie patent, and without having 
made a will disposing of his allotment, is likewise valid, 
the secretary acting In a quasi-judicial capacity. 


Except as provided by congress, probate courts 
of a state have no jurisdiction to determine heir¬ 
ship and descent of land allotted to an Indian who 
dies during the period in which the land is held in 
trust by the United States ,22 or before the approval 
of his allotment.23 It has been held that the act 
of June 21, 1906, 34 U.S.St. at L. p 353, as amend¬ 
ed March 1, 1907, 34 U.S.St. at L. p 1034, emanci¬ 
pating adult mixed blood Indian allottees from fed¬ 
eral guardianship, by implication gave to state pro¬ 
bate courts jurisdiction to determine the heirs of 
such mixed blood allottees.24 

An abstract of title failing to show a judicial de¬ 
termination of the heirs of the original allottee has 
been held not to show good title.25 

Determination by Oklahoma or federal courts. 
The act of congress, of June 14, 1918 c 101, 40 U.S. 
St. at L. p 606, 25 U.S.C.A. §§ 355, 375, known as 
the Federal Heirship Act, conferring power on the 
probate courts of Oklahoma to determine heirship 
in cases of deceased members of the Five Civilized 
Tribes who leave restricted heirs, has been de¬ 
clared constitutional and valid and the exercise 


issue of such unions were not legiti -1 
matized by the act.—Owens v. Car¬ 
penter, supra. I 

Xeoognitioa by fathev of illegiti¬ 
mate child did not have general ef¬ 
fect of rendering such offspring le¬ 
gitimate, but only determined line 
of descent of property of father or 
child; act of putative father in rec¬ 
ognizing illegitimate child did not 
affect relations between mother and 
child as to whom child was still il¬ 
legitimate.—^Henson v. Johnson, 246 
P. 868, 117 Okl. 87. 

18. U.a— Beam v. U. S.. Or., 162 P. 

260, 89 C.CJL 240. 

21 C.J. p 525 note 68. 

10. Okl.—King V. Beall, 29 P.2d 620, 
167 Okl. 422—Tushka v. Mills, 288 
P. 470, 108 Okl. 86—In re Lewis* 
Estate, 229 P. 483, 100 Okl. 288. 
31 CJ. p 525 note 64. 

Effect of order settliig aside dower 
''An order . . . setting aside 
dower, must be construed, under sec¬ 
tion 2592 of Mansfield’s Digest, 
which was in force and effect in the 
Indian Territory, to have vested in 
the widow a life estate in the lands 
described. The reversion thereof is 
the property of the heirs of the al¬ 
lottee.**—^Baldridge v. Caulk, 237 P. 
458, 110 OkL 185. 

fffti tl.S.—^Marlin v. Lewallen, 48 S. 
CL 248. 276 TJ.S. 58, 72 L.Bd. 467, 
re^ersJbg Oondren v. Marlin, 241 
118’ OkL 259, certiorari 
grsfited iSarilb v. Lewallen, 46 S. 

-CL 48^ m tJiS. 854, 78 L*Ed. 1184. 
Siaadate coo^Oormed te 867 P. 625, 


2 L U.S.—^Longest v. Langford, 48 
S.CL 218, 276 U.S. 69, 72 L.Bd. 
471, reversing 242 P. 569, 114 Okl. 
50, error dismissed and certiorari 
granted 47 S.CL 668, 274 U.S. 499, 
71 L.Ed. 1170. 

Contra Patterson v. Joines, 244 P. 
585, 114 Okl. 9, certiorari granted 
Joines v. Patterson, 46 S.CL 853, 
270 U.S. 639, 70 L.Ed. 774, re¬ 
versed on other grounds 47 S.CL 
706. 274 U.S. 644, 71 L.Bd. 1194. 

22 . Okl.—Gray v. McKnight, 188 P. 
489, 75 Okl. 268. 

31 C.J. p 524 note 49. 

Civil Jurisdiction of state courts as 
to government of Indians and In¬ 
dian country see infra § 87. 

The ezecutioiL of a deed by the 
hair of an allottee and its approval 
by the secretary of the interior ter¬ 
minate "the Jurisdiction of the fed¬ 
eral government over the land, and 
It is, from that time on, under the 
Jurisdiction of the state courts, and 
the proper probate court of the state 
may probate the estate of the al¬ 
lottee to determine heirship."—^Hom 
V. Ne-0on-Ah-E-Quaince, 192 N.W. 
368, 156 Minn. 77, certiorari denied 
Ne-Gon-Ah-E-Quaince v. Horn, 44 S. 
CL 6, 268 U.S. 701, 68 L.Bd. 614. 

23. Minn.—^Holmes v. Praun, 168 N. 
W. 951, 130 Minn. 487. 

24. Minn.—Sanders v. Morrison, 192 
N.W. 344, 165 Minn. 82—Baker v. 
McCarthy, 176 N.W. 643, 145 Minn. 
167. 

26. Okl.—Miller v. Scott, 278 P. 863, 
134 OkL 278. 
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26. U.S.—In re Jessie’s Heirs, D.C. 

Okl., 259 F. 694. 

81 C.J. p 524 note 51. 

History of legislatloii 
Okl.—Miller v. Huser, 184 P. 118, 76 
Okl. 131. 

Jodgment held conolnslve 
Okl.—Simmons v. Jacobs, 241 P. 768, 
113 Okl. 278. 

31 C.J. p 524 note 61 [b]. 

Allotment under Chootaw-Ohlcka- 
saw Treaty approved by act of con¬ 
gress July 1, 1902, 32 U.S.St. at L. 
p 641, is within operation of statute. 
—^Homer v. Lester, 219 P. 392, 95 
Okl. 284, certiorari denied 44 S.CL 
380, 264 U.S. 580, 68 L.Ed. 869. 

Effect of administration 

"The fact that the estate has been 
administered upon, or administration 
proceedings are then pending does 
not deprive the court of Jurisdic¬ 
tion to hear and determine the ques¬ 
tion, unless there has been former 
adjudication thereof."—March v. Pe¬ 
ter, 64 F.2d 912, 917, 179 Okl. 207— 
In re Lewis* Estate, 229 P. 488, 100 
Okl. 283. 

Servloe of notioe 

(1) Federal statutes providing for 
service by publication on unknown 
heirs of deceased Indian allottee 
leaving restricted heirs is manda¬ 
tory, as against conflicting state 
statute.—^In re Fulsom’s Estate, 285 

! P. 18. 141 Okl. 800. 

(2) In proceeding to determine 
heirs of restricted member of Five 
Civilized Tribes, adjudication was 
not binding on United States in ab- 
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of the authority so conferred is not prohibited by 
any provision of the constitution of Oklahoma,^7 
although it has been said that the courts are em¬ 
powered to determine heirs under the procedure 
and within the limits of jurisdiction fixed by the 
constitution and laws of the state.28 

A county court, in determining heirs under this 
statute, acts as a federal^^ or administrative^® agen¬ 
cy. The federal district courts have jurisdiction to 
ascertain who are the restricted heirs of restricted 
full-blood Indians, and the statute did not termi¬ 
nate that jurisdiction, but vested concurrent ju¬ 
risdiction in the probate courts of Oklahoma with 
the jurisdiction vested in the federal district courts 
for such determination.^! 

The act was a remedial one, and should be lib- 
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erally construed to promote and carry out the pur¬ 
pose of congress,which has been said to be to 
provide a tribunal which could determine the ques¬ 
tion of heirship as against persons not parties, that 
is, against the entire world,33 or to facilitate the 
determination of disputed questions of heirship to 
the end that restricted Indians might more readily 
come into the possession and enjoyment of their 
inherited lands or tribal funds ;34 and it should be 
construed with other acts of congress seeking to 
carry out the same general purpose.35 It applies 
only where the deceased allottee leaves one or more 
restricted heirs, and does not apply in cases where 
all the heirs are unrestricted ;36 but the fact that 
unrestricted heirs are left, in addition to restricted 
ones, does not prevent jurisdiction.37 


sence of service of notice on super-^ 
intendent for the tribes; and serv¬ 
ice of notice on alleged guardian of 
daughter of deceased allottee was In- 
efCective where order appointing 
guardian had been superseded, ren¬ 
dering adjudication not binding on 
daughter.—^Anderson v. Peck, D.C. 
Okl., 63 F.2d 267. 

(3) State statute prescribing serv¬ 
ice to be followed by county courts 
in proceedings to determine heirship 
superseded rule of supreme court 
of Oklahoma; and, where supreme 
court did not thereafter modify or 
change statutory mode of service to 
be followed by county courts in 
such proceedings, compliance with 
statute gives county court full Juris¬ 
diction.—^In re Jackson's Estate, 245 
P. 874, 117 Okl. 161. 

DetexmlnatioiL by district court; tri¬ 
al dc novo 

(1) District court, on appeal from 
order of county court determining 
heirship, may, on trial de novo, de¬ 
termine who are heirs.—^In re Noel's 
Heirship. 10 P.2d 269, 166 Okl. 177. 

(2) Valid determination of heir¬ 
ship by probate court which hcus not 
been disturbed is conclusive, but in 
absence of such determination dis¬ 
trict court may investigate question 
and exercise its own independent 
Judgment based on evidence pro¬ 
duced.—^March v. Peter, 64 P.2d 912, 
179 Okl. 207. 

KeopcnJng decree; ‘‘filial order” 

(1) The period within which an 
action to reopen a decree rendered 
under the act by one who was served 
by publication was fixed by the act 
at six months from the date of the 
final order, and not by the Oklahoma 
statute dealing with succession; and, 
where an appeal is prosecuted ftom 
the county court to the district 
court and from there to the supreme 
court, one who claims to he an heir, 
and who was served by publication, 


may appear In county court within 
six months from date that district 
court remands cause to county court 
pursuant to supreme court's man¬ 
date, and move to be heard, and is 
not required to appear within six 
months after county court's decree. 
—In re Morrison's Estate, 104 P.2d 
437, 187 Okl. 563. 

(2) Where person served by publi¬ 
cation does not appear within six 
months from date of final order, he 
is concluded thereby, and right to be 
adjudged heir is lost; order of coun¬ 
ty court determining heirship is not 
“final order" until expiration of time 
for taking of appeal, and, if appeal 
is taken to the district court, does 
not become “final order" until or¬ 
der of district court becomes final.— 
In re Noel's Heirship, 10 P.2d 269, 
156 Okl. 177. 

(3) Right of person served by 
publication to appear and move to be 
heard within six months from date 
of final order may not be defeated by 
sale of property within six months' 
period.—^In re Noel's Heirship, su¬ 
pra. 

Stilt to quiet title to lands inherit¬ 
ed from deceased Indian allottee and 
to avoid conveyances of such land 
where all parties but one were of In¬ 
dian blood was within application of 
act.—March v. Peter, 64 P.2d 912, 179 
Okl. 207. 

KMr denied partieipatioii 

Adjudication in heirship proceed¬ 
ing was held not binding on heir 
denied right to participate except 
through guardian whose appointment 
was nullity.—^Anderson v. Peck, D.C. 
OkL, 63 F.2d 257. 

27- Okl.—Owens v. Hitchens, 232 P. 

797, 105 Okl. 88—State v, Huser, 

184 P. 113, 76 Okl. 130. 

“The government of the United 
States has reserved to Itself in the 
Enabling Act the right and author¬ 
ity to legislate respecting Indians 
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residing in the territory of Okla¬ 
homa and the Indian Territory, and 
their property, and the people of the 
State of Oklahoma, in their Consti¬ 
tution, have expressly accepted this 
reservation in unequivocal language. 
Congress therefore possessed plen¬ 
ary authority to confer upon the 
county courts, as federal agencies. 
Jurisdiction to determine the heirs 
of deceased full-blood Indians, to 
which section 12, art. 7, of the state 
Constitution had no application as 
a limitation or otherwise."—^In re 
Jackson's Estate, 246 P. 874, 8?6, 
117 Okl. 161. 

28. Okl.—Arnold v. Willis, 232 P. 
15, 105 Okl. 172. 

29. Okl.—Washington v. Stover, 36 
P.2d 469, 169 Okl. 143—In re Pul- 
som's Estate, 286 P. 13, 141 OkL 
300—In re Jackson's Estate, 245 P. 
874, 117 Okl. 161—State v. Huser, 
184 P. 113, 76 Okl. 130. 

30. Okl.—^March v. Peter, 64 P.2d 
912, 179 Okl. 207. 

31 C.J. p 624 note 61 [b]. 

31. U.S.—^Anderson v. Peck, D.C. 
Okl., 53 P.2d 257. 

32. OkL—^In re Jackson's Estate, 

246 P. 874, 117 Okl. 151. 

33. Okl.—^In re Morrison's Estata 

104 P.2d 437, 440, 187 OkL 553. 

34. Okl.—^In re Jackson's Estate, 

245 P. 874, 117 Okl. 151. 

35. Okl.—^In re Jackson's Estate, 

supra. 

36. OkL—^Moore v. Jefferson, 120 P. 
2d 983, 190 Okl. 67—Washington v. 
Stover, 36 P.2d 469, 169 Okl. 148. 
Where none of the heirs is xe- 

stxiotedf a decree of heirship on stat¬ 
utory notice “binds all parties claim¬ 
ing an interest except those under 
legal disability."—Moore v. Jeffer¬ 
son, 120 P.2d 988, 986, 190 Okl. 67. 

37. Okl.—Washington v. Stover, 36 
P.2d 469, 169 Okl. 143. 
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A proceeding under the statute does not try and 
determine title, but merely establishes the fact as 
to heirship, and the act has been held not to au¬ 
thorize the petitioner or county court to bring in 
before the court any person other than one claim¬ 
ing to be an heir of the deceased allottee but 
under other authority the county court has jurisdic¬ 
tion to determine heirship in a proceeding by a 
grantee from a restricted heir, or one claiming to 
be such, or to bring such purchaser in before the 
court and render a valid judgment."*® One who 
purchases from an alleged restricted heir after the 
taking effect of the act will be treated as having 
agreed that the county court may conclusively de¬ 
termine the heirship, subject to appeal but the 
judgment of a state court in the proceedings author¬ 
ized by the act is not binding on, or res judicata as 
to, any person claiming an interest in, or title to, 
the allotment under a conveyance, deed, or contract 
executed before the act .^2 

The effect of the act is to authorize the county 
courts of Oklahoma to make a determination of 
heirship which is conclusive not only as to the 
property of the deceased allottee which passes in¬ 
to the hands of the administrator as assets of the 
estate, but also as to the property which does not 
so pass;^* but without reference to the act it has 
been held that a county court has no jurisdiction to 
decree the heirs of a member of one of the Five 
Civilized Tribes, as to property not constituting 
assets subject to administration.^^ A county court’s 


determination of heirship on the settlement of an 
administrator’s final account, in accordance with the 
law's of Oklahoma, is conclusive on the asserted 
rights of one claiming to be a restricted heir of a 
deceased citizen allottee of one of the Five Civ¬ 
ilized Tribes but a determination as to the 
heirship of Creek Indians, pursuant to an applica¬ 
tion under the federal statute, has been held not 
conclusive on the matter of inheritance under the 
Supplemental Creek Agreement, 32 U.S.St. at L. 
p 500.^® 

Determinciion by secretary of interior. In de¬ 
termining the scope of the authority vested by acr 
of congress in the secretary of the interior over 
restricted Indian estates, the intent of congress in 
enacting the statute and the rules made by the de¬ 
partment for carrying the requirements of the stat¬ 
ute into effect are to be considered,^and a liber¬ 
al rule of interpretation should be adopted for the 
proper administration of such estates.^^ The act 
of congress of June 25, 1910 c 431 § 1, 36 U.S.St. at 
L. p 855, 25 U.S.C.A. § 372, as amended March 
3, 1928 c 122, 45 U.S.St. at L. p 161, and April 
30, 1934 c 169, 48 U.S.St. at L. p 647, empowering 
the secretary of the interior to determine, on no¬ 
tice and hearing, the legal heirs of an Indian al¬ 
lottee, wrho dies before the expiration of the trust 
period and before the issuance of a fee-simple pat¬ 
ent, and without having made a will disposing of 
his allotment, is constitutional and valid.^® In pro¬ 
ceedings under the act, the secretary acts in a 


38l TT.S.—^Anderson v. Peck, D.C. 
Okl., 53 P.2d 257. 

Okl.—^Horner v. Lester, 219 P. 392, 
95 Okl. 284, certiorari denied 44 
S.Ct. 330, 264 U.S. 580, 68 L..Ed. 
859. 

Special pxoeeedinir 
"The procedure for determination 
of heirship authorized by the Act of 
Congress is a special proceeding as 
distinguished from a civil action. 
The power delegated to the state 
courts Is limited to the ascertain¬ 
ment and determination of the sin¬ 
gle fact that IS, who were the heirs 
of the deceased?"—^In re Morrison's 
E«?tate, 104 P.2d 437, 440, 187 Okl. 
553. 

39. Okl.—Homer v. Lester, 219 P. 
392, 95 Okl. 284, certiorari denied 
44 S.Ct 330, 264 U.S. 580, 68 L. 
Ed. 859. 

40. Okl.—^In re Jackson's Estate, 
245 P. 874, 117 Okl. 151. 

41. OkL—Dwells v. Kitchens, 232 P. 
787, 105 Okl. 88—Homer v. Les¬ 
ter, 219 P. 392, 95 Okl. 284, cer¬ 
tiorari denied 44 S.Ct 330, 264 U. 
S. 580, 68 L.Ed. 869. 


42. U.S.—In re Jessie's Heirs, DC. 
Okl., 259 F. 694. 

Okl.—Sturm v. Dyer, 113 P.2d 378, 
188 Okl. 676—Cox v. Colbert, 275 
P. 317, 135 Okl. 218—Lynch v. 
Thompson, 238 P. 212, 108 Okl. 295 
—In re Jefferson, 221 P. 247, 101 
Okl. 89. 

Season for role 

"If . . . [defendants] purchas¬ 
ed this title from the rightful heirs 
in 1904 €Lnd 1905 and went into pos¬ 
session . . . they have the title 
and there is no res or thing over 
which the county court, either as a 
state agency or a.8 a federal agency, 
can acquire any Jurisdiction by ad¬ 
ministration or otherwise.”—Homer 
v. Lester, 219 P, 392. 397, 95 Okl. 
284, certiorari denied 44 S.Ct 830, 
264 U.S. 580, 68 L.Ed. 859. 

43. OkL—^March v. Peter, 64 P.2d 
912, 179 Okl. 207. 

44. OkL—Wolf V. Gills. 219 P. 360, 
96 Okl. 6—Cowokochee v. Chap¬ 
man, 215 P. 769, 90 Okl. 121, cer¬ 
tiorari denied 44 S.Ct 132, 268 U. 
S. 718, 68 L.Ed. 520, and error dis¬ 
missed 45 S.Ct 227, 267 U.S. 571, 
69 L.Ed. 794. 


45. Okl.—^Hardrldge v. Hardridge, 
31 P.2d 597, 168 Okl. 7. 

46. U.S.—^Knight v. Carter Oil Co., 

C. C.A.Okl., 23 P.2d 481, reversing, 

D. C., Carter Oil Co. v. Scott, 12“ 
P.2d 780. 

Supplemental Creek Agreement see 
supra § 64. 

47. D.C.—^Nimrod v. Jandron, 24 P. 
2d 613, 58 APP.D.C. 38. 

Effect of statute as to approval of 
conveyances 

The Act of April 26, 1906, 34 U.S. 
St. at L. p 145 § 22, providing that 
conveyances by adult heirs of any 
deceased Indian of either of the Five 
Civilized Tribes shall be subject to 
the approval of the secretary of the 
interior shows no "intention on the 
part of Congress to commit to the 
Secretary of the Interior authority 
to determine the heirs of deceased 
Indians in connection with their con¬ 
veyances.”—^Anthis v- Drew, 252 P- 
11, 16, 128 Okl. 18. 

48. D.C.—^Nimrod v. Jandron, 24 P. 
2d 618, 58 APP.D.C. 38. 

49. U.S.—Bowling v. U. S., C.CA. 
Okl., 299 P. 438. 

31 C.J. p 525 notes 53, 54. 
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quasi-judicial capacity his jurisdiction is exclu¬ 

sive,®^ and his decisions thereunder are final and 
conclusive,®^ and not subject to collateral attack®^ 
or review by the courts,®^ whether during or aft¬ 
er the trust period,®® in the absence of a showing 
of fraud, error of law, or gross mistake of fact,®® 
or of a showing of want of jurisdiction on the part 
of the secretary.®*^ The act applies to both past and 
future allotments®® and to all questions of heirship 
of the allottee arising within the trust period.®® 
After the secretary has rendered a decision award¬ 
ing Indian land to certain claimants as heirs, the 
land becomes private property, subject to the ju¬ 
risdiction of the courts to determine conflicting 
claims thereto, and to render complete justice to 
all parties concerned.®® Where the secretary has 
determined that the widow of an Indian has a life 
estate in his allotment, and the United States holds 
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the title in trust, interference with her possession 
or that of her lawful tenant may be enjoined at the 
suit of the United States.®^ 

Under the Act of June 28, 1906 c 3572, 34 U.S.St 
at L. p 539, the secretary of the interior was, in 
1910, empowered to determine heirship for the pur¬ 
pose of making payments of accruals on headnghts 
of deceased Osage Indians to their heirs,®^ and the 
state courts of Oklahoma had no jurisdiction to de¬ 
termine heirship of a deceased Osage Indian as to 
his interest in restricted trust funds or his head- 
right,®® or to review or correct such determination 
of heirship by the secretary,®^ 

Evidence; trial and review. The weight and suf¬ 
ficiency of evidence have been adjudicated as to 
several issues involved in the determination of heir¬ 
ship.®® A court order which purports to determine 


Tile act was not repealed by the 
Act of Dec. 21, 1911 c 5. 37 U.S. 
St. at L. p 46. which conferred on 
district courts jurisdiction of all 
actions or proceediniTs involving the 
right of any person of Indian blood 
or descent to any allotment of land. 
—^Henrietta First Moon v. Starling 
White Tail, Okl., 46 S.Ct. 246. 270 
U.S. 243, 70 KEd. 666. 

The form of the notice is within 
the discretion of the secretary.— 
Bowling V. U. S., C.C.A.Okl., 299 F. 
438. 

Burden of proof as to notice 

In view of the presumption in fa¬ 
vor of the regularity and validity of 
the action of a department, the bur¬ 
den of proof rests on one claiming to 
have been entitled to notice of a 
hearing to prove his right thereto 
and the fact that he had no notice. 
—Bowling V. U. S., supra. 

An Indian tribe waived notice of 
proceeding before secretary of interi¬ 
or by voluntarily appearing in the 
proceeding and seeking affirmative 
relief.—^Peoria Tribe or Band of In¬ 
dians V. Wea Townsite Co., C.C.A. 
Okl., 117 F.2d 940. 

Insnfllciency of notice to others 
may not be complained of by a 
tribe.—^Peoria Tribe or Band of In¬ 
dians V. Wea Townsite Co., supra. 

Effect of approved will 

Where allottee died before expira¬ 
tion of trust period and before is¬ 
suance of fee-simple patent, but left 
will disposing of his allotments, and 
will had been approved by secretary 
of interior, until that approval was 
set aside, the secretary did not have 
exclusive jurisdiction, under the 
statute, to ascertain legal heirs, and 
federal district court has power to 
do so.—Hanson v. Hofibnan, C.C.A. 
OkL, 113 P.2d 780. 


Determination as essential to suit 
Grantee of Indian’s heir cannot 
sue to cancel conveyances, commenc¬ 
ing with deed by Indian, unless heir¬ 
ship of Indian is first determined by 
secretary of the interior.—^Bertrand 
V. Doyle. C.C.A.Okl., 36 F.2d 351. 

Sdi U.S.—^Bowling V. U. S., C.C.A. 
Okl., 299 F. 438. 

51. U.S.—^Peoria Tribe or Band of 
Indians v. Wea Townsite Co., CC. 
A.Okl., 117 P.2d 940. 

Effect of failure to give notice of 
hearing 

“The courts of this state are with¬ 
out jurisdiction to control the ac¬ 
tions of the Secretary of the Interi¬ 
or in a proceeding within his exclu¬ 
sive jurisdiction, and the fact that 
he failed to cause notice of a hear¬ 
ing to be given to the plaintiffs does 
not confer upon our courts jurisdic¬ 
tion to question the determination 
made by him or to determine ques¬ 
tions reserved by Congress for his 
determination.”—^Redeagle v. Chan- 
ning, 294 P. 93, 96, 146 Okl. 288. 

52. U.S.—^Peoria Tribe or Band of 
Indians v, Wea Townsite Co., C.C. 
A.Okl., 117 P.2d 940—Bowling v. 
U. S., C.C.A.Okl., 299 P. 438. 

D.C.—^Ked Hawk v. Wilbur, 39 P.2d 
293, 59 APP.D.C. 248. 

Okl.—^Redeagle v. Channing, 294 P. 
93, 146 Okl. 288—Spicer v. Coon, 
238 P. 833. no Okl. 233. 

31 C.J. p 626 note 66. 

53. U.S.—^Peoria Tribe or Band of 
Indians v. Wea Townsite Co., C. 
C.A.Okl.,. 117 F.2d 940—Dixon v. 
Cox, C.C.A,Neb., 268 F. 286, appeal 
dismissed 42 S.Ct. 383, 268 U.S. 
634, 66 L.Ed. 803. 

54. U.S.—^Peoria Tribe or Band of 
Indians v. Wea Townsite Co., C.C. 
A.Okl.. 117 F.2d 940. 

D.C.—Red Hawk v. Wilbur, 39 F.2d 
293, 69 APP.D.C. 248. 
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OkL—Redeagle v Channing, 294 P. 
93, 146 Okl. 288—Spicer v. Coon, 
238 P. 833, no Okl. 233. 

31 C.J. p 626 note 57. 

55. Okl.—Redeagle v. Channing, 294 
P. 93, 146 Okl. 288. 

66. U S.—^Peoria Tribe or Band of 
Indians v. Wea Townsite Co., C.C. 
A. Okl., 117 F.2d 940. 

D.C.—Red Hawk v. Wilbur, 39 F.2d 
293, 69 APP.D.C. 248. 

31 C.J. p 626 note 68. 

67. D.C.—Red Hawk v. Wilbur, su¬ 
pra. 

68* U.S.—Bertrand v. Doyle, C.C.A. 
Okl., 36 F.2d 351. 

59. U.S.—^Bertrand v. Doyle, supra. 
00. D.C.—Mickadief v. Payne, 50 
APP.D.C. 116, 269 F. 194. 

61. U.S.—Chase v. U. S., C.C.A.Neb., 
272 F. 684. 

62. OkL—Swain v. Hildebrand, 36 
P.2d 924, 169 Okl. 327. 

63. Okl.—Swain v. Hildebrand, su¬ 
pra. 

64. Okl.—Swain v. Hildebrand, su¬ 
pra. 

65. Census cards 

On a hearing to determine the 
heirs of Seminole Indian, held many 
years after his death and death of 
his parents, census cards made by 
government commission to the Five 
Civilized Tribes had strong proba¬ 
tive force, and family relationships 
shown thereby must be accepted in 
absence of strong and convincing 
evidence to the contrary.—^Harjo v. 
Johnston, 104 P.2d 986, 187 Okl. 561. 
Evidence held sufficient to sustain 

flnSiTig p 

(1) As to date of death of de¬ 
ceased allottee.—Owens v. Kitchens, 
232 P. 797, 106 OkL 88. 

(2) That one claiming as heir of 
Chickasaw Indian was grranddaugh- 
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heirship, but which has been vacated on appeal, is 
not evidence as to who the heirs are.®® 

Findings of the trial court, in an action for the 
determination of heirship, will not be disturbed on 
appeal if reasonably supported by the evidence:®** 
and, where the evidence required by statute to sus¬ 
tain an allegation as to the-marriage law of a for¬ 
eign jurisdiction is adduced, a finding of the trial 
court that the allegation is true will not be dis¬ 
turbed,®® The trial court’s examination of an in¬ 
dex, not in evidence, as to the enrollment of an 
allottee is not reversible error where counsel for 
the party complaining admitted that the allottee 
was so enrolled.®® 

The effect of a determination of heirship on the 
claims of parties to an appeal will not be deter¬ 


mined in the absence of a showing that the question 
was determined by some government tribunal, agen¬ 
cy, or officer authorized to do so.*^® 

Family settlement contract. In a proceeding to 
determine the heirs of a deceased allottee, a family 
settlement between groups of claimants, providing 
for cooperation in presenting their claims and com¬ 
bating those of others, was held, in the particular 
circumstances, not invalid as having a purpose or 
tendency to handicap or thwart the court in its 
search for the truth as to the matters in issue.*^! 

§ 66. Power of Guardian as to Allotted Lands 

The right of the father of a minor allottee, as 
natural guardian, to contract concerning his child’s 
land, is considered in Guardian and Ward § 79. 


■VH GOVEENMENT OF INDIANS AND INDIAN COUNTET 
A. IN GENERAL 


§ 67. What Included in Indian Country 

A broad and general test which has been recognized in 
determining whether a particular place Is Indian country 
is whether the Indian title to the land has or has not been 
extinguished; but the term ^Mndian country," as used in 
some statutes, may include land other than that formerly 
held by the Indians* to which their title remains unex¬ 
tinguished. 

The provision of the Indian Intercourse Act of 
June 30, 1834, 4 U.S.St. at L. p 729 c 161 § 1, de¬ 
fining “Indian country*' as “aJl that part of the 
United States west of the Mississippi, and not with¬ 
in the states of Missouri and Louisiana, or the ter¬ 


ritory of Arkansas, and, also, that part of the 
United States east of the Mississippi river, and not 
within any state to which the Indian title has not 
been extinguished," was omitted from the Revised 
Statutes of the United States and, therefore, was 
repealed.72 The omitted provision may, however, 
be referred to in connection with the provisions of 
its original context which remain in force, and 
may be considered in connection with changed con¬ 
ditions, for the purpose of determining what must 
be regarded as Indian country.^® Accordingly it 
has been said that the term applies to all the country 


ter.—Cox V. Colbert, 275 P. 317, 135 
Okl. 218. 

<3) That one claiming: estate was 
a maternal half-uncle of deceased.— 
In re Morrison's Estate, 74 P.2d 
1161, 181 Okl. 380. 

(4) That child was in fact bom 
of the mamasre between the de¬ 
ceased Indian and his wife, and was 
in fact the deceased Indian's heir, 
rather than a child of third persons. 
—^Wistar V. Whitewing, 116 P.2d 565, 
189 Okl. 292. 

<5) That named person was sister 
of allottee by same mother, entitling 
her to inherit as next of kin, in suit 
to quiet title to Indian land.—Jonah 
7. Armstrong, C.C.A.Okl., 52 F.2d 
343. 

Xnagment held against clear weight 
of svidenoe 

OkL—^In re Noel’s Heirship, 10 P.2d 
253, 156 Okh 177. 

Byidenoe as to Indian blood of heir 
of Osage see supra S 64. 
ea Okl-—Maixfli V. Peter, 64 P.2d I 
912, 179 OkL 207. 


67. Okl.—^Howard 7. Owens, 285 P. 
5, 142 Okl. 82, certiorari denied 
51 S.Ct. 21, 282 U.S. 840, 75 L.Bd. 
746. 

A district court’s judgment after 
trial de uovo on appeal from an or¬ 
der of a county court determining 
heirship will not be disturbed by 
supreme court unless against clear 
weight of eyidence.—In re Morri¬ 
son's Estate, 74 P.2d 1161, 181 Okl. 
380. 

68. OkL—In re Willis' Estate, 266 
P. 1064, 129 Okl. 166, certiorari de¬ 
nied Willis 7. Willis. 48 S.Ct 661, 
277 U.S. 699, 72 LuEd. 1008. 

69. Okl.—^Howard 7. Owens, 285 P. 
5, 142 OkL 82, certiorari denied 61 
S.Ct. 21, 282 U.S. 840, 76 Li.Bd. 
746. 

70. U.S.—Scott 7. Beams, O.C.A. 
Okl., 122 P.2d 777. 

71. U.S.—Scott V. Beams, supra. 

72. U.S.—^Donnelly y. U. S., Cal., 33 
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S.Ct 449, 228 U.S. 243, 61 L.Bd. 
820, Ann.Cas.l91SE 710-^lair- 
mont 7. U. S., Mont., 32 S.Ct. 787, 
226 U.S. 551, 56 L.Bd. 1201—Ex 
parte Kan-gi-shun-ca, Dak., 3 S. 
Ct. 396, 109 U.S. 556, 27 L.Ed. 1030. 

73- U.S.—^Donnelly 7. U. S., Cal., 33 
S.Ct 449, 228 U.S. 24'3, 61 L.Ed. 
820, Ann.Cas.l913E 710—Clairmont 
V, U. S., Mont, 3*2 S.Ct 787, 226 
U.S. 561, 56 Ij.Ed. 1201—^Ex pai^e 
Blan-gi-shun-ca, Dak., 3 S.Ct 396, 
109 U.S. 656, 27 L.Ed. 1030. 

31 C.J. p 628 note 28. . 

Heoessity of oosuddezing changed 
oonditiotui 

Change in conditions must be con¬ 
sidered in making the determination 
as to what may be regarded as “In¬ 
dian country" wltbin the puryiew of a 
statute.—U. S. v. McGowan, Nev., 58 
S.Ct 286. 303 U.S. 535, 82 L.Bd. 410, 
reversing, aCA, 89 F.2d 201, aJf- 
ftrming, D.C., U. S. v. One Chevrolet 
Sedan, 16 F.Supp. 463, certiorari 
granted U. S. v. McGowan, 58 S.Ct 
20, 302 U.S. 666, $2 L.Ed. 514. 
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to which the Indian title has not teen extinguished, 
v^dthin the limits of the United States, whether or 
not within a reservation expressly set apart for the 
exclusive occupancy of Indians, and whether ac¬ 
quired before or since the passage of the act of 
congress above referred to,*^^ excluding, however, 
any territory embraced within the exterior geo¬ 
graphical limits of a state, not excepted from its 
jurisdiction by treaty or by statute, at the time of 
its admission into the Union, but saving, even with 
respect to territory not thus excepted and actually 
in the exclusive occupancy of Indians, the authority 
of congress over it, under the constitutional power 
to regulate commerce with the Indian tribes, and 
under any treaty made in pursuance of it.'^s jn 
general the criterion to determine whether a par¬ 
ticular place has ceased to be Indian country is 
whether the Indian title to the land has or has not 
been extinguished.*^® It has been held, however, 
that, as used in some statutes, the term “Indian 
country” is not necessarily confined to land former¬ 
ly held by the Indians, to which their title remains 
unextinguished.*^*^ 

For a place to be Indian country it must be in¬ 
habited by Indians; a mere solitude, or a country 
without Indians, could hardly be considered Indian 
country.*^® 

§ 68, -Indian Reservations 

An Indian reservation is usuaiiy regarded as Indian 
country. 

In general an Indian reservation is included in 
the term “Indian country.”^® Lands may, however, 


§ 7a 

be set apart for a purpose affecting Indians with¬ 
out necessarily becoming Indian country.®® 

§ 69. Authority over, Regulation of, and Laws 
Governing 

Questions as to authority over, regulation of, and 
laws governing Indians and Indian country gen¬ 
erally refer to the power and jurisdiction of the 
federal, state, or territorial government, which pow¬ 
er and jurisdiction are discussed generally infra §§ 
70-72. 

Examine Pocket Parts for later cases. 

§ 70. - Power of, and Regulation by. Fed¬ 

eral Government in General 

a. General considerations 

b. License to trade with Indians; exten¬ 

sion of credit 

c. Trespass by live stock 

a. General Considerations 

Indians and territory set apart for their use are sub¬ 
ject to the jurisdiction of the United States, and congress 
has broad powers to deal with the Indians and their prop¬ 
erty, which is paramount to the authority of the state 
within whose limits the Indians may be, In the absence 
of effective relinquishment of authority by the federal 
government. 

Under the provision of the Constitution of the 
United States Article 1 § 8, that congress shall have 
power to regulate commerce with the Indian tribes, 
congress has plenary and paramount power to reg¬ 
ulate commerce with the Indian tribes,®^ and to ex- 
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74. XJ.S.—Ex parte Kan-grl-shun-ca, 
Dak., 3 •S.Ct 396, 109 U.S. 'o6-6, 27 
Ij.Bd. lOSO. 

Mont.—State v. Toupee, 61 P.'2d 832, 
833, 103 Mont 84, Quoting Corpus 
J^ixls. 

31 C.J. p 5>28 note 24. 

75. U.S.—^Ex parte Kan-gri-shun-ca, 
Dak., 3 S.Ct. 396, 109 U.S. 556, 27 
KEd. 1030. 

31 C.J. p 529 note 25. 

76. U.S.—^Bates v. Clark, 95 U.S. 204, 
24 Ii.Ed. 471, affirming 46 N.W. 510, 
1 Dak. 42—Townsend v. U. S., C.C. 
A.Okl., 265 F. 519. 

Mont.—State v. Toupee, 61 P.2d 832, 
833, 103 Mont 86, quoting Corpus 
Juris. 

31 C.J. p 529 note 26. 

77. U.S.—^Donnelly v. U. S., Cal., 33 
S.Ct 449, >226 U.S. 243, 51 KEd. 
820, Ann.Cas.1913^ 710. 

78. Ariz.—^U. S. v. Certain Proper¬ 
ty. 25 P. 417, 1 Arlz. 31. 


76. U.S.—^Pronovoat v. U. S., Mont, 
34 S.Ct 391, 232 U.S. 487, <58 L.Ed. 
696—U. S. V. Pelican, Wash., 34 S. 
Ct 396, 232 U.S. 442, 58 L.Ed. 676. 
31 C.J. p 529 note 29. 

Reservation set apart out of public 
domain for Indians, which was not 
previously occupied by Indians, has 
been regarded as “Indian country*’ 
within the meaning of some statutes. 
—Donnelly v. U. S., Cal., 3'3 S.Ct 
449, 228 U.S. 243. 51 L.Bd. 820, Ann. 
Cas.l9*18E 710—31 C.J. p 5'29 note 29. 

Reno Indian Colony in Nevada, 
which is composed of several hun¬ 
dred Indians residing on a tract of 
land owned by the United States and 
purchased out of funds appropriated 
by congress, has been regarded as 
Indian country.—^U. S. v. McGowan, 
Nev., *58 S.Ct 286, 302 U.S. 535, ■82 
L.Ed. 410, reversing, C.C.A., 89 F,2d 
201, affirming, D.C., U. S. v. One 
Chevrolet Sedan, 16 F.Supp. 453, cer¬ 
tiorari granted U. S. v. McGowan, 58 
S.Ct 20, 302 U.S. 466, 82 KEd. 514. 
“Indian reservation” defined see su¬ 
pra 8 29. 


8a U.S.—U. S. V. Myers, Okl., 204 
P. 387, 124 C.C.A. 269. 

31 C.J. p 529 note 30. 

81. U.S.—Ex parte Webb. 32 S.Ct 
769, 225 U.S. 663, 56 L.Ed. 1248— 
Morris v. Hitchcock, App.D.C, 24 
S.Ct 712, 194 U.S. 384, 48 UBd. 
1030—Worcester v. State of Geor¬ 
gia, Ga., 6 Pet 515, >8 L.Ed. 483— 
U. S. V. Taylor, D.C.Wash., 33 F. 
2d 608, reversed on other grounds, 
C.C.A., Taylor v. U. S., 44 P.2d 531, 
certiorari denied U. S. v. Taylor, 
51 S.Ct 345, 283 U.S. 820, 75 L.Ed. 
1436—City of Tulsa v. Southwest¬ 
ern Bell Telephone Co., D.C.OkL, 
5 F.Supp. 822, affirmed, C.CA., 75 
F.2d 343, certiorari denied 55 S. 
Ct 656, 295 U.S. 744, 79 L.Ed. 1690. 

12 C.J. p 11 note 53—31 C.J. p 529 
note 32. 

Exclusive and absolute power 

U.S.—U. S. V. Forty-Three Gallons 
of Whiskey, Minn., 9*3 U.S. 188, 23 
L..Ed. 346. 

Exclusive and unfettered power 

OkL—Adams v. Freeman, 50 P. 185. 
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tend that regulation to the individual members of 
a tribe,^- not only in the Indian country, but through 
the states themselves wherever the Indians who be¬ 
long to any tribal organization may be found,^^ and 
to say with whom and on what terms they shall 
deal.^^ The power of the federal government to 
control and regulate Indians and their affairs does 


not, however, depend solely on the grant of power 
to congress by such constitutional provision.^5 

The Indians and the territory which may have 
been specially set apart for their use are subject to 
the jurisdiction of the United States,®^ and the pow¬ 
er of congress to deal with Indians and their prop¬ 
erty is of the most sweeping character.^7 h may 


Tri1>6 wlioUy witliin oxie state 

Congress has power to regulate all 
traflic and commercial intercourse 
among or with Indians, even when 
the tribe is located wholly within the 
limits of a single state. 

C S.—Ex parte Webb. Z2 S.Ct. 769, 
225 U.S 663, 56 L.Ed. 1248--Wor- 
cester v. State of Georgia, Ga., 6 
Pet. 515, S L.Ed. 4S3—Browning v. 
U. S. CCAOkl, 6 F.2d SOI, cer¬ 
tiorari denied 46 S Ct. 25, 269 U. 
S. 56S, 70 L-Ed 416—U. S. v. Cisna, 
C.C.Oluo, 25 FCas.No.14,795, 1 Mc¬ 
Lean 254. 

Wis.—Stacy \\ LaBelle, 75 XW. 60, 
99 Wis. 520, 67 Am.S.R. S79, 41 
L.R.A. 419. 

12 C.J. p 11 note 54. 

Beflsiitloiis 

(1) As used in the constitutional 
provision in question, ^‘commerce 
with the Indian tribes means com¬ 
merce with the Individuals compos¬ 
ing those tribes ”—U. S. v. Holliday, 
Minn. & Mich.. 3 WalL 407, 18 L.Ed. 

m. 

(2) It has also been stated that 
includes intercourse and traffic 

that interest more than one—in 
which the United States and the In¬ 
dians are both concerned.”—State ▼. 
Foreman, S Yerg., Tenn., 256, 317. 
82. U.S.—U. S. V, Forty-Three Gal¬ 

lons of Whiskey, Minn., 93 U.S. 
188. 23 L.Bd. 846—U. 'S. v. Holli¬ 
day, Minn, and Mich., 3 Wall. 407, 
18 L.Ed. 182—^Browning v. U. S,, 
C.C.A.Okl., 6 F.2d 801, certiorari 
denied 46 S.Ct. 25, 269 U.S. 568, 
70 L.Ed. 416. 

31 C.J. p 529 note 33. 

83- U.S.—U. S. V. Forty-Three Gal¬ 
lons of Whiskey, Minn., 9-3 U.S. 
188, 23 L.Ed. 846—U. S. v. Holli¬ 
day, Minn. & Mich., 3 Wall. 407, 
18 L.Ed. 182. 

81 C.J. p 529 note 34. 

84. U.S.—U. S. V. Forty-Three Gal¬ 
lons of Whiskey, Minn., 93 U.S. 
188, 23 L.Ed. 846. 

OkL—Adams v. Freeman, 50 P. 135. 
License to trade with Indians see 
infra subdivision b of this section. 

86. U.S.—U. S. v. Kagama, CaL, 6 S. 

Ct 1109, 118 U.S, 376, 30 L.Bd. '228. 
iMseiusioiL of role 
In a case in which the view was 
taken that the power of congress to 
enact a certain statute was not 
granted by the constitutional provi¬ 
sion conferring power to regulate 
commerce with the Indian tribes but 


in which the validity of the statute 
was upheld nevertheless, the court 
said: “The power of the general 
government over these remnants of 
a race once powerful, now weak and 
diminished in numbers, is necessary 
to their protection, as well as to the 
safety of those among whom they 
dwell. It must exist In that gov¬ 
ernment, because it has never ex¬ 
isted anywhere else; because the 
theater of its exercise is within the 
geographical limits of the United 
States; because it has never been 
denied; and because it alone can en¬ 
force its law on all the tribes.”— 
U. S. V. Sandoval, N. M., 34 S.Ct. 1. 
5. 231 U.S. 28. 58 L.Ed. 107, revers¬ 
ing, DC., 198 F. 539—U. S. v. Kaga¬ 
ma, Cal.. 6 S.Ct. 1109, 1114, 118 U.S. 
37-5, *30 L.Ed. 228. 

88. U.S.—Roff V. Burney, Ind.T., 18 
S.Ct. -60, 168 U.S. 218, 42 L.Bd. 442 
—U. S. V. Tobacco Factory, D.C. 
Ark., 28 F.Cas.Ko.16.528, 1 Dill. 
264, affirmed 11 Wall. 616, 20 L.Bd. 
227. 

3'1 C.J, p 530 note 36. 

Other statezneiLts 

It has been stated that by the fed¬ 
eral Constitution it was intended to 
give the whole power of managing 
Indian affairs to the federal govern¬ 
ment about to be instituted and to 
omit those qualifications which em¬ 
barrassed the exercise of it as grant¬ 
ed by the articles of confederation. 
—^U. S. V. City of Salamanca, D.C. 
X.T., '27 F.Supp. 541. 

Indians on reservations with whom 
treaty made 

The United States exercises exclu¬ 
sive jurisdiction over Indians who 
live on reservations and are mem¬ 
bers of tribe with which United 
States has a treaty agreement.—^Ap¬ 
plication of Konaha, C.aA.Wis., 131 
F.2d 737, affirming, D.C., Ex parte 
Konaha, 43 F.Supp. 747. 

Coos, Bay, XK>wer Umpqua, and Sins- 
law mdian Tribes 
The United States having never 
recognized the plaintiff Indians as 
the aboriginal owners of the lands 
claimed, and having consummated no 
treaty relationship with them, and 
having recognized no existing rights 
of property to any specific area of 
lands to be vested in them, what the 
United States did with respect to 
their existing status was done under 
its plenary authority over tribal In¬ 
dians, their lands and funds.—Coos 
Bay, Lower Umpqua and Siuslaw 
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Ind'an Tribes v. U. S., 87 Ct Cl. 143, 
certiorari denied 59 S.Ct. 642, 306 

U. S. 653, 8J L.Ed. 1052. 

Beno IXLdiaai Colony 

The federal government has au¬ 
thority to enact regulations and pro¬ 
tective laws respecting the Reno In¬ 
dian Colony in Nevada composed of 
Indians residing on land purchased 
by federal government for needy In¬ 
dians.—U. 'S. V. McGowan, Nev., S8 
S.Ct. 286, 302 U.S. 536, 82 L.Ed. 410, 
reversing, C.C.A., 89 F.2d 201, affirm¬ 
ing, D.C., U. S. V. One Chevrolet Se¬ 
dan, 16 F.Supp. 43'3, and certiorari 
granted U. S. v. McGowan, 58 S.Ct. 
20, 302 U.S. 666, 82 L.Bd. 014. 

QuiUehute Indian Beservatiou in 
the state of Washington, reserved 
to the Indians by treaty, is within 
exclusive jurisdiction of federal gov¬ 
ernment.—^Fowler v. Bright, D.C. 
Wash., 4 F.Supp. 565. 

TUnlceft Tribe 

Under the treaty of 1867 by which 
Russia ceded Alaska to the United 
States the Tlinket Tribe of Indians 
became subject to such rules and 
regulations as the United States 
might thereafter adopt &a to native 
Indians in the United States.—U. S. 

V. Lynch, 7 Alaska 568. 

87. U.S.—Wlnton v. Amos, Ct.Cl., 41 
S.Ct. 342, 255 U.S. 373, 65 L.Ed. 
684. 

D.C.— U. S. V. Hitchcock, *26 App.D.a 
290 affirmed 27 S.Ct. 423, 205 U.S. 
80, 51 L.Bd. 718. 

31 C.J. p 530 note 37. 
mdians and tribal lands 
Jurisdiction over Indians and tri¬ 
bal lands is peculiarly within leg¬ 
islative power of congress.—Sisseton 
and Wahpeton Bands of Sioux Indi¬ 
ans V. U. S., 48 •S.Ct. 53'6, 277 U.S. 
424, 7-2 L.Ed. 939, affirming 58 CtCL 
302. 

Crow Indian Beservatlon 

Congress has absolute jurisdiction 
and control over lands within Indi¬ 
an Grow Reservation in Montana to 
which title has not been extin- 
grulshed by the United States.—State 
V. Big Sheep, 243 P. 1067, 75 Mont 
219. 

Statements eharaoterizing power of 
congress as plenary 

(1) The word “plenary,” which 
ha,s often been used by the courts to 
characterize the nature of the pow¬ 
er and authority of congress to leg¬ 
islate with respect to the Indians, 
has been defined as “full, entire; 
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pass such laws as it sees fit prescribing the rules 
governing the intercourse of the Indians with one 
another and with citizens of the United States, and 
also the courts in which all controversies to which 
an Indian may be a party shall be submitted.^S 


Generally speaking, the authority of the federal 
government over Indians and the Indian country 
is supreme,^® and the power of congress is superior 
and paramount to the authority of the state within 
whose limits are Indian tribes.®® 


complete; absolute; perfect; un¬ 
qualified.**—Mashunkashey v. Mash- 
unkashey, 134 P.2d 976, 979, 191 

Okl. 501, quoting Webster New Int. 
D. 

(2) The powers of congress re¬ 
specting Indian questions are ple¬ 
nary.—Taylor v. Tayrien, C.C.A.Okl., 
51 F.2d 884, certiorari denied '5'2 S. 
Ct. 127, 284 U.S. 672, 76 L.Ed. 569. 

(•3) Congress has plenary power 
over the administration of Indian 
affairs.—Creek Nation v. U. 'S., 78 
Ct.Cl. 474. 

(4) Congress has plenary author¬ 
ity over the Indians and all their 
tribal relations.—Winton v. Amos, 
Ct.Cl., 41 S.Ct 342, 255 U.S. 373, 65 

684. 

(5) Congress has plenary power 
over Indians and their property.— 
Bond v. Tom, D.C.Okl., 25 P.Supp. 
137, affirmed, C.C.A., U. S. v. Bond, 
108 F.2d 504. 

(6) Congress has plenary power to 
deal with tribal lands and funds.— 
Sizemore v. Brady, Okl., 35 S.Ct. 135, 
235 U.S. 441, 59 L..Ed. 308. 

sa. U.S.—Roff V. Burney, Ind.T., 18 I 
S.Ct. 60, 168 U.S. 218, 42 LEd. 442. 
31 C.J. p 530 note 40. 

Tribal courts see supra § 16. 

What courts have aurisdiction of: 
Civil cases see infra §$ 85-87. 
Criminal cases see infra § 79. 

89. U.S.—^Worcester v. State of 
Georgia, Ga., 6 Fet. 515, 8 *Li.Ed. 
483—People ex rel. Charles v. 
Blackchief, D.C.N.Y., 8 F.Supp. 295. 
Wash.—Neah Bay Pish Co v. Krum- 
mel, 101 P.'2d 600, 3 Wash.2d 570. 
Indian B in JSfew York 

(1) The federal government has 
paramount authority over Seneca 
Indians within their tribal domains. 
—U. S. V. Waldow, D.C.N.T., 294 F. 
Ill, affirmed U. S. ex rel. Kennedy v. 
Tyler, 46 S.Ct 1, 269 U.S. 13, 70 L. 
Ed. 138—U. S. V. City of Salamanca, 
D.C.N.T., 27 P.Supp. '541—People ex 
rel. Charles v. Blackchief, D.C.N.T., 
8 F.Supp. 295—Rice v. Maybee, D. 
C.N.T., 2 P.Supp. 669. 

(•2) When the state of New York 
legislates with relation to the af¬ 
fairs of Indians, its action Is sub¬ 
ject to the paramount authority of 
the federal government—^Mulkins v. 
snow, 1*33 N.E. 123, 232 N.Y. 51— 
Lyons v. Lyons, 2-68 N.Y.S. 84, 149 
Misc. 723, affirmed 279 N.Y.S. 1020, 
:244 App.Div. 759. 

(3) In an earlier case in the New 
York court of appeals, however, it 
was said that **the state of New 


York exercises the exclusive sover¬ 
eignty and jurisdiction over the Sen¬ 
eca Nation of Indians.**—Jemison v. 
Bell Tel. Co„ 79 N.E. 728, 730, 18*6 
N.Y. 493. 

90. U.S.—Dick V. U. S., Idaho, 28 S. 

Ct 399, 208 U.S. 340, 52 L.Ed. 520 
—In re Kansas Indians, Kan., '5 
Wall. 737. 18 L.Ed. 667—Worcester 
V. State of Georgia, Ga., 6 Pet. 615, 
8 L.Ed. 483—U. S. v. Charles, D.C. 
N.Y., 23 P.Supp. 346. 

Okl.—Owens v. Snow, 232 P. 797, 105 
Okl. 88—State v. Huser, 184 P. 
113, 76 Okl. 180. 

31 C.J. p 630 note 42. 

Scope of paramotmt authority 

(1) Until congress has seen fit to 
change its policy of continuing the 
tribal relations of Indians and their 
rights as distinct political communi¬ 
ties apart from state interference, 
any Interference with such policy ei¬ 
ther by state legislation or by exten¬ 
sion of the jurisdiction of the state 
courts over internal affairs of Indi¬ 
ans on a reservation is an unlaw^ 
ful Interference with a governmental 
function.—U. S. v. Charles, D.C.N.Y., 
23 P.Supp. 346. 

(2) The federal government does 
not assert exclusive jurisdiction 
within the Reno Indian Colonv in 
Nevada, and enactments of the fed¬ 
eral government passed to protect 
and guard its Indian wards affect 
only the operation, within such colo¬ 
ny, of such state laws as conflict 
with the federal enactments.—^U. ®. 
V. McGowan, Nev., 58 SCt. 286, 302 
U.S. 536, •8'2 L.Ed. 410, reversing, C. 
C.A., 89 P.2d 201, affirming, D.C., U. 
S. V. One Chevrolet Sedan, D.C., 16 
P.Supp. 453, and certiorari granted 
U. S. V. McGqwan, 58 S.Ct 20, 302 
U.'S. 666, 82 L.Ed. 514. 

(3) It has been stated that the 
power of congress to regulate Indian 
affairs is exclusive as far as such 
affairs involve matters of national 
concern, but in matters of local con¬ 
cern the power of congress is not 
exclusive.—Trujillo v. Prince, 78 P. 
2d 145, 42 N.M. 337. 

Resezvatiou of power la Oklahoma 

enabUag act 

(1) Aside from historically para¬ 
mount power of congress to legislate 
for and on behalf of Indian wards, 
Oklahoma by acceptance of state¬ 
hood under Okl. Enabling Act § 1, 
Act of June 16, 1906, 34 U.S.St at L. 
p 267 c 3335, conceded the power of 
the United States government to 
make any law or regrulation respect¬ 
ing Indians, their lands, property, 
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or other rights by treaties, agree¬ 
ment, law or otherwise.—Board of 
Com’rs of Creek County, Okl., v. So¬ 
ber, C.C.A.Okl., 130 P2d 663, modi¬ 
fying, D.C., Sober v. Board of Com’rs 
of Creek County, Okl., 38 F.Supp. 
731, certified to attorney general 
Board of Com*rs of Creek County, 
State of Oklahoma v. Seber, 63 S.CL 
437, certiorari granted 63 S.Ct 440, 

317 U.S. 622, 87 L.Ed. 604. affirmed 
63 S.Ct 920. 318 U.S 705, 87 L.Ed. 
1094, rehearing denied 63 S.Ct 1162, 
3*19 U.S 78'2, 87 LEd. 1726. 

(2) 'Such reservation of the au¬ 
thority of congress to legislate in 
future with respect to Indians is 
supportable under the provision of 
Const Art 1 § 8, conferring on con¬ 
gress the power to regrulate com¬ 
merce with the Indian tribes.—^Ex 
parte Webb, 32 S.Ct 769, 225 U.S. 
663, 56 L.Ed. 1248. 

(3) As to restricted Indians in Ok¬ 
lahoma congress has power to legis¬ 
late so as to protect its guardian¬ 
ship against encroachment or im¬ 
pairment by the state through its 
taxing powers.—Board of Com*rs of 
Creek County, Okl., v. Seber, C.O.A. 
Okl., 130 P2d 663, modifying, D.C., 
Seber v. Board of Com’rs of Creek 
County, Okl., 38 P.Supp. 731, certified 
to attorney general Board of Com’rs 
of Creek County, State of Oklahoma 
V. Seber, 63 'S.Ct. 437, certiorari 
granted 63 S.Ct 440, 317 U.S. 622, 
87 L.Ed. 604, affirmed 63 S.CL 920, 

318 U.S. 706, 87 LEd. 1094, rehear¬ 
ing denied 63 S.CL 1162, 319 U.S. 782, 
87 L.Ed. 1726. 

(4) Compare cases involving In¬ 
dians in Oklahoma considered In 
notes infra § 72. 

Indians in New York 

The paramount power of congress 
to legislate with respect to Indians 
in New York within their reserva¬ 
tions has been recogrnized. 

U.S.—U. S. V. National Gypsum Co., 
D.C.N.Y., 49 P.Supp. ’20-6, reversed 
on other grounds, C.C.A., U. S. v. 
National Gypsum Co., 141 F.2d 859 
—U. S. V. Charles, D.C.N.Y.. 23 P. 
Supp. 346. 

N.Y.—People v. Daly, 105 N.E. 1046, 
212 N.Y. 183, Ann.Cas.l915D ‘367— 
Lyons v. Lyons, 263 N.Y.S. 84. 149 
Misc. 723, affirmed 279 N.Y.S. 1020, 
244 App.Div. 759. 

Xn some early oases various state 
courts expressed a view which, If 
controlling, would have narrowed 
the power of congress with relatiot* 
to the states with respect to Indians 
within a state. 



§70 


INDIANS 


42 C.J.S. 


The power of congress with respect to Indians 
does not necessarily cease when the Indians become 
citizens of the United States,when they become 
electors under state laws,^^ or when their lands are 
allotted in severalty.®^ 

The rule has been announced that, to the extent 
to which Indians have been emancipated from fed¬ 
eral control and rendered subject to state laws, such 
emancipation cannot be set aside at the instance of 
the federal government without the consent of the 
individual Indian and of the state.^** The guard¬ 
ianship and protection of Indians by the United 


States are discussed supra §§ 20, 21. 

Crimes by or against Indians or in Indian country 
and prosecutions therefor are discussed infra §§ 
75-84. 

Presidential regulations. By act of congress, Rev. 
St. § 465, 25 U.S.C.A. § 9, the president is author¬ 
ized to prescribe such regulations as he thinks fit 
for carrying into effect the provisions of any act 
relating to Indian affairs.®^ 

Construction of statutes. The language of acts 
of congress relating to Indians is construed favor¬ 
ably to them.®® The construction must, however. 


Ala.—Caldwell v. State, 1 Stew. & P. 
327. 

Tenn.—State v. Foreman, 8 Tergr. 
256, 317. 

»1. U.S.—U. S. V. Nice, S.D., 36 S.Ct 
696. 241 U.S. 591. 60 L.Bd. 1192— 
Hallowell v. U. S.. Neb., 31 S.Ct 
587, *221 U.S. 317, 55 L.Ed. 750— 
Tiger V. Western Inv. Co., 31 S.Ct. 
«78, 221 U.S. 286. 55 L-Ed. 738, re¬ 
versing 96 P. 602, 21 Okl. 630—U. 
S. V. Wright, C.C.A.N.C.. 53 F. 
2d 300, certiorari denied Wright v. 
U. S., 52 S.Ct 312. 285 U.S. 539, 76 
L.Ed. 932—Browning v. U. S.. C. 
C.A.Okl., 6 P.2d 801, certiorari de¬ 
nied 46 S.Ot. 25, 269 U.S. 568. 70 | 
UEd. 416. I 

31 C.J. p 530 note 43. | 

Citizenship of Indians generally see 
snpra S 4. 

bk. U.S.—U. S. V. Holliday. Minn. & 
Mich., 3 Wall. 407, 18 L.Ed. 182, 

93. U.S.—Hallowell v, U. S., Neb., 
31 S.Ct. 587, 221 U.S. 317, ’55 L. 
Ed. 750—U. S. V. Wright, C.C.A.N. 
C., 53 F.2d 300, certiorari denied 
Wright V. U. S., 62 S.Ct. 312, 285 

U. S. 539, 76 L.Bd. 9'32—Browning 

V. U. S.. C.C.A.Okl., '6 P.2d 801, cer¬ 
tiorari denied -46 'S-Ct 25. 269 U.S. 
568, 70 L..Ea. 416—U. S. v. Flour¬ 
noy Live Stock & Real-Estate Co., 
C.C.Neb., 71 F. 676. 

31 C.J. p 530 note 45. 

Effect of statutes 

(1> The provisions of the act of 
congress of Pebr. 8, 1887, 24 U.S.St. 
at Ii. p 388 c 119 § 6, from which 25 
U.S.CA. S 349 Is derived, that, on 
patenting of land to allottees, allot¬ 
tees shall have the benefit of, and be 
subject to, the laws, both civil and 
criminal, of the state or territory 
in which they may reside did not 
have the effect of completely emanc¬ 
ipating from federal control allot¬ 
tees holding under trust patents 
while the trust period had not ex¬ 
pired.—U. S. V. Nice, S.D., 36 •S.Ct 
49d, 941 U.S, <591, 60 !L.Ed. 1192, 
qvemaing in part In re Heff, Kan., 
» act. 506, 197 U.S. 488, 49 L-Ed. 
S4& 

<2) But in a case in which the 
date of the issuance of the trust 


patent does not appear, and in which 
the court did not specifically refer 
to 25 U.S.O.A. 9 349 which provides 
that, at the expiration of the trust 
period and when the lands have been 
conveyed to the Indians by patent in 
fee, allottees shall have the benefit 
of, and be subject to, the laws, both 
civil and criminal, of the state in 
which they reside and that, until the 
issuance of fee-simple patents all 
allottees to whom trust patents shall i 
be issued shall be subject to the ex¬ 
clusive Jurisdiction of the United 
States, but In which a statute grant- j 
ing citizenship to Indians was re¬ 
ferred to, the view was expressed 
that an Indian who has received an 
allotment and patent for land is no 
longer a ward of the government ex¬ 
cept as to the particular property 
still held in trust, and is not subject 
to Indian regulations of congress, 
and that emancipation is not affect¬ 
ed by statutory provisions subject¬ 
ing the land allotted to conditions 
against alienation and guaranteeing 
an allottee who is made a citizen an 
Interest in the tribal property.—Red 
Hawk V. Joines, 278 P. 57*2, 129 Or. 
620. 

(3) Under the provision of such S 
349 that, until the issuance of fee- 
simple patents all allottees to whom 
trust patents shall be issued shall be 
subject to the exclusive Jurisdiction 
of the United States, all such allot¬ 
tees in that p&rt of the state of Ok¬ 
lahoma that was formerly Oklahoma 
territory are subject to the exclusive 
Jurisdiction of the United States un¬ 
til the issuance of fee-simple patents. 
—Ex parte Nowabbi, 61 P.2d 1139, 60 
.OkhCr. IIL 

(4) This provision for exclusive 
Jurisdiction over allottees until the 
issuance of fee-simple patents is lim¬ 
ited, however, by the final proviso of 
such 5 349 to the effect that such sec¬ 
tion shall not extend to any Indians 
in the former Indian territory.—Ex 
parte Nowabbi, supra, 

(5) Compare cases involving In¬ 
dians in Oklahoma considered in 
notes infra 9 72. 

9i.. U.S.—^In re Heff, Kan., 25 S.Ct. 
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50e, 197 tr.S. 488, 49 L-Ed. 848, 
overruled on other grounds U. S. 
V. Nice, S.D., 36 S.Ct. 696, ’241 U. 
S. 591, 60 UBd. 1192. 

Or.—Red Hawk v. Joines, 278 P. 572, 
129 Or. 620. 

95. U.S.—U. S. Fidelity & Guaran¬ 
ty Co. V. U. S., Mont, 150 P. 560, 
80 C.C.A. 446, affirmed 29 S.Ct 702, 
214 U.S. 607, 53 L.Bd. 1061—U. S. 
V. Clapox, D.C.Or., 65 P. 675, IS 
Sawy. 349. 

Okl.—^Adams v. Freeman, 50 P. 136. 

96. U.S.—U. S. V. Nice, S.D., 36 S. 
Ct 696, 241 U.S. 591, 60 L.Ed. 1192 
—Choate v. Trapp, 32 S.Ct 566, 224 
U.S. 665, 56 L.E^ 941, reversing 
114 P. 709, 28 OkL 517—U. S. v. 
Celestine, Wash., 30 S.Ct 93, 215 
U.S. 278, 64 L.Bd. 195—Taylor v. 
Tayrien, C.C.A.Okl., 51 P.2d 8«4. 
certiorari denied 52 S.Ct 127, 284 
U.S. 672, 76 L.Bd. 569—U. S. v. 
Howard, D.C.OkI., 8 F.Supp. 617. 

Statae and hvterests of XndiaiiJi 
In construing laws relating to 
rights in Indian lands, status and 
interests of Indians affected should 
always be considered.—U. S. v. Kel¬ 
ly, Okt, 54 S.Ct 41, '290 U.S. 33, 78 
L.Ed. 154, reversing, C.C.A., 62 P.2d 
621, certiorari granted 53 S.Ct 791, 
289 U.S. 721, 77 L.Ed. 1472. 
Aocordanoe 'with widexstaaidiii^ of il¬ 
literate persons 

(1) It has been stated broadly that 
legislative acts that deal with In¬ 
dians and their affairs are to be tak¬ 
en in accord with the common under¬ 
standing, not in a technical sense 
but in the sense that an illiterate 
people would understand them.— 

I Adams v. Osage Tribe of Indians, 
j aC.A.OkL, 59 F.2d 663, affirming, D. 
C, 50 P.2d 918, and certiorari denied 
I Adams v. U. S., 63 S.Ct 116, 287 U.S. 
652, 77 L.Ed. 563, Adams v. Osage 
Tribe of Indians, 63 S.Ct. 116, 287 U, 
S. 652, 77 L.Ed. 56'3, Mullendore v. 
Osage Tribe of Indians, 63 RCt. 116» 
287 U.S. 653, 77 L.Ed. 564, and Yar¬ 
brough V. Osage Tribe of Indians, 
53 S.Ct. 117, 287 U.S. 653, 77 JUBO. 
564. 

(2) But this statement should be 
considered in connection with a de- 
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be reasonable,®*^ and in accord with the language 
employed and with the intent and purpose inducing 
the passage of the act.®^ 

Review by court. The federal government’s deal¬ 
ings with Indian tribes is not subject to judicial re¬ 
view except to the extent that congress has author¬ 
ized such review.®® 

b. License to Trade with Indians; Extension of 
Credit 

Congress may prohibit intercourse with Indians ex* 
cept under iicense, and It has conferred on the commis* 
sioner of Indian affairs authority to appoint and license 
traders with the Indians. 

Congress may prohibit all intercourse with In¬ 
dians except under license.^ 

The commissioner of Indian affairs is given full 
power and authority with respect to granting or re¬ 


fusing a license to trade with Indians by statutes, 
25 U.S.C.A. §§ 261, 262, providing that the com¬ 
missioner shall have the sole power and authority 
to appoint traders to the Indian tribes and requir¬ 
ing any person desiring to trade with the Indians 
on an Indian reservation to establish his fitness to 
engage in such trade to the satisfaction of the com¬ 
missioner, under such rules and regulations as the 
commissioner may prescribe.^ It is unlawful for a 
person to engage in such trade without obtaining 
a license pursuant to the statutes,® and the United 
States is entitled to the issuance of an injunction 
to prevent such unlawful trading.^ 

There have been acts of congress restricting the 
amount for which a trader on a certain Indian res¬ 
ervation may give credit to an Indian which ren¬ 
dered uncollectable an indebtedness created in vio¬ 
lation of the statute.® Under such a statute it was 


cislon of the supreme court to the 
effect that the rule that Indian trea¬ 
ties and acts to which the Indians 
must give consent before they be¬ 
come operative must be interpreted 
so as to conform to the understand¬ 
ing of the Indians as to the meaning 
of the terms used does not apply to 
legislation which is not in the na¬ 
ture of a contract and which con¬ 
tains no provision for the consent 
of the Indians.—^U. S. v. Detroit 
First ISTat. Bank, Minn., 34 S,Ct. 846, 
234 U.S. 245, *58 D.Ed. 1*298, affirming, 
C.C.A., Detroit First Nat Bank v. XJ. 
S., 208 F. 988. 

Acts relative to property reserved to 
Indians 

Acts of congress relative to In¬ 
dians* rights in property reserved 
to them are construed liberally in 
favor of the Indians.—^U, S. v. Nez 
Perce County, C.€.A.Idaho, 96 F.2d 
232, remanding cause, D.O., 1$ F. 
Supp. 267, and rehearing denied, C. 
C.A., 96 F.2d 238. 

97. U.S.—XT. S. V. Howard, D.C.Okl., 
8 F.SuPp. 617. 

sa, XJ.S.—^XJ. S. V. Howard, supra. 

99. XJ.S.—^Klamath and Moadoc 

Tribes v. U. S., 66 S.Ct 2*12, -80 L. 
Ed. <202, *296 XJ.S. 244, affirming 81 
CtCl. 79--L.one Wolf v. Hitchcock, 
23 S.Ct 216, 187 U.S. 653, 47 L.Bd. 
299, affirming 19 App.D.O. 316. 

1. U.S.—U. S. V. Cisna, O.C.Ohio, 26 
F.Cas.No.14,795, 1 McLean 254. 

SO C.J. p 680 note 47. 

9. U.S.--XJ. S. V. Parton, aC.A.N.C., 
132 F.2d 886, reversing, D.C., 46 P. 
Supp. 848—^Blair v. McAlhaney, C. 
C.A.N.a, 128 P.2d 142. 

81 C.J. p 680 note 47. 

Persons subject to statutory require. 
mMELts 

The fact that Indian traders, be¬ 
cause they were Indians, were not 


subject to penalties prescribed by 
'25 XJ.S.C.A. § 264 for noncompliance 
with regulations of commissioner of 
Indian affairs did not exempt them 
from necessity of complying with 
such regulations.—^XJ. S. v. Parton, C. 
C.A.N.C., 13-2 F.2d 886, reversing, D. 
€., 46 F.Supp. 843. 

Tribes and locations within statutes 

(1) The Eastern Band of Cherokee 
Indians is an Indian tribe and land 
which they occupied in North Caro¬ 
lina IS an Indian reservation within 
statutes.—^U. S. v. Parton, supra. 

(2) The statutes have been re¬ 
garded as applicable to trading in 
the Cherokee Indian Beservation in 
Swain County, N. C.—^XJ. S. v. Par- 
ton, supra. 

(3) A site at mouth of the Quil- 
eute River off the Indian village of 
La Push in the state of Washington 
was not within the Quileute Indian 
Reservation, and therefore the stat¬ 
utes did not apply.—^Taylor v. XT. S., 

C. C.A.Wash., 44 P.2d 631, reversing, 

D. C., U. S. V. Taylor, 33 F.2d 608, and 
certiorari denied XJ. S. v. Taylor, 51 
sot. 343, 288 U.S. 820, 76 L.Ed. 1436. 

Matters to be considered by com¬ 
missioner 

In a case in which the court de¬ 
cided that the United States was en¬ 
titled to the issuance of an injunc¬ 
tion against a person who was trad¬ 
ing without a license but in which 
the record 'apparently indicated that 
such person was entitled to a li¬ 
cense, it was stated that the com¬ 
missioner would not be bound by the 
record in the injunction suit if he 
should subsecLuently be called on to 
determine whether such person was 
entitled to a license.—^U. S. v. Par- 
ton, C.C.A.N.C., '1'32 F.2d 886, revers¬ 
ing, DXI., 46 F.Supp. 843. 

Saview by court 

<1) The statutes do not authorize 
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the courts to review the action of 
the commissioner in granting or re¬ 
fusing a license.—U. S. v. Parton, 
supra—Blair v. McAlhaney, C.C.A. 
N.C., 123 P.2d 142. 

(2) Injunction will not lie to re¬ 
strain the commissioner from exer¬ 
cising the power vested in him by 
the statutes.—Blair v. McAlhaney, 
supra. 

3. U.S.—U. S. V. Parton, C.C.A.N. 
C., 13*2 F.2d 886, reversing, D.C., 46 
F.Supp. 843. 

Interference with unlicensed trader 
The court has refused to enjoin 
the superintendent of the Cherokee 
Indian Agency having charge of the 
Cherokee Indian Reservation in 
Swain County, N. C., from interfer¬ 
ing with the operation of a business 
on such reservation by a person to 
whom the commissioner of Indian 
affairs had refused to grant a renew¬ 
al of a license which had expired.— 
Blair v. McAlhaney, CC.A.N.C., 123 
P.2d 142. 

4. U.'S.—U. S. V. Parton, C.C.A.N.C.. 
132 F.2d 886, reversing, D.C., 46 F. 
Supp. 843—^U. S. v. Taylor, D.C. 
Wash., 33 F.2d 608, reversed on 
other grounds, C.C.A., Taylor v. 
U. S., 44 P.2d 531, certiorari denied 
U. S. V. Taylor. 61 S.Ct 845. 288 
U.S. 820, 76 L.EdL 1436. 

Defenses 

Fact that system of permits to 
Indian traders tends to establish 
monopoly is no defense to Injunction 
suit to enjoin trading without per¬ 
mit.—U. S. V. Taylor, D,C.WasK, 38 
F.2d 608, reversed on other grounds, 
C.C.A., Taylor v. U. ‘S., 44 F.2d -631, 
certiorari denied U. S. v. Taylor, 61 

5. Ct. 345, 283 U.S. 820, 75 L.Ed. 1434. 

& Okl.—Tinker v. McLaughlin-Far* 
rar Co., 1*24 P. 296. 32 OkL 778. 
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held that the burden was on the creditor to show 
that his claim represented lawful credits.® 

c. Trespass by Idre Sto<& 

Driving or otherwise conveying live stock to range 
and feed on Indian land without the consent of the tribe 
is forbidden and subject to a penalty by virtue of statute. 

By statute, U.S.Rev.St, § 2117, 25 U.S.CA. § 179, 
driving or otherwise conve 3 'ing horses, mules, or 
cattle to range and feed on land belonging to any 
Indian or Indian tribe, without the consent of the 
tribe, is forbidden, under a penaltj' of one dollar 
for each animal,^ and it is permissible to collect 
such penalty by criminal proceedings.^ 

Under the Supplemental Creek Agreement the 
prohibition against the trespass of live stock owned 
by a noncitizen of the Creek nation upon the al¬ 
lotted lands of a citizen of such nation and the 
remedy therefor runs with the land to an occupy¬ 
ing noncitizen tenant of such allottee.^ 

Trespass on Indian lands is discussed generall}” 
supra § 36. 


§71. -Removal of Persons or Property 

from Indian Country 

By existing and former statutes removal from Indian 
lands or country or from tribal reservations of persona 
there unlawfully is or has been authorized; authority to 
remove the owner of property because his pre'*ence Is un¬ 
lawful includes authority to remove his property. 

Bj’ statute, U.S.Rev.St. § 2118, 25 U.S.C.A. § 180, 
the president is authorized to take such measures 
and employ such military force as he may judge 
necessary to remove from lands belonging to, se¬ 
cured, or granted by treaty with the United States 
to any Indian tribe, every person who makes a set¬ 
tlement on such lands or who surveys, or attempts 
to survey, or to designate the boundaries of, such 
lands.i® By other statutes, U.S.Rev.St §§ 2147, 
2149, 25 U.S.CA. §§ 220, 222, derived from earlier 
statutes and repealed by the act of congress of 
May 21, 1934, 48 U.S.St. at L. p 787 c 321, pro¬ 
vision was made for removal from the Indian coun¬ 
try or from tribal reservations of persons who are 
there without authority of, or contrary to, law, or 
whose presence wuthin a reservation may be detri¬ 
mental to the peace and welfare of the Indians.^! 


U.S.—^Tinker v. Midland Valley i 
Mercantile Co., 34 S.Ct 232, 231 

U. S 6S1, 58 Li.Bd. 434, reversing^ 
105 P. 333, 25 Okl. 160. 

Action on promlssozy note bzongTht 
by trader 

U.S.—Tmker v. Midland Valley Mer¬ 
cantile Co., supra. 

7. US —Kirby v. U. S., C.C,A.Mont, 
27J F 391, affirmed 43 S.Ct. 144. 
260 U.S. 423, 67 L.Ed. 329—U. S. 

V. Loving:, D.C.Tex., 34 F. 715. 

31 O.J. p 531 note 60. 

Purpose and nature of statute 

It has been said that the purpose 
of the statute is to protect Indian 
lands from harmful trespass and 
that the statute Is directory in form 
and not mandatory.—Cook v. Hud¬ 
son. 103 P.rd 137, 110 Mont 263. 

Sheep are cattle within meaning 
of statute.—^Ash Sheep Co. v. XJ. S., 
Mont, 40 S.Ct 241, 252 U.S. 159, 64 
L Ed. 507, affirming U. S. v. Ash 
Sheep Co.. -250 P. 592. 162 C.C.A. 608 
—Janus V. U. S.. C.C.A.Idaho, 3S F. 
2d 431, reversing, D.C., U. S. v. Jan¬ 
us, 30 P.2d 530—U. S. v. Mattock, D. 
C Or., 26 P.Cas.No.15,744, 2 Sawy. 
148. 

Conseui of Indians 

The occupation of Indian lands for 
grazing purposes only, with the con¬ 
sent of the Indians and in subordi¬ 
nation to, and recognition of. their 
title,' is' not within the prohibition 
of statute^ 

U.S.—U. S. V. Hunter, CC.Mo., 21 F. 
D.C—^U. S. V. Hunter, 15 D.C. SSL 


Kan.—Kansas & New Mexico Land 
& Cattle Co. V. Thompson, 48 P. 34, 
57 Kan. 792. 

Bemoval of cattle see infra $ 71. 

8 . U.S,—^Janus v. U. S. ex rel. 
Humphrey, C,C.A.Idaho, 38 P.2d 
431, reversing, D.C., U. S. ex rel. 
Humphrey v. Janus, 30 P.2d 530. 

9. Okl.—^Blasdel v. Finks, 140 P. 
1178, 42 Okl. 9L 

la Purpose and nature of statute 
It has been stated that the pur¬ 
pose of the statute is to prevent 
harmful trespass, and that the stat¬ 
ute is directory in form and not 
mandatory.—Cook v. Hudson, 103 P. 
2d 137, 110 Mont. 263. 

Bsvlew of determinatioiL 
The determination of the president 
that the facts are such as to call 
for removal is not subject to review. 
—^Echols V. Tate, 13 S.W. 253, 63 
Ark. 12. 

11. U.S.—^Eells V. Boss, Wash.. 64 
P. 417, 1*2 C.C,A. 205, appeal dis¬ 
missed 16 S.Ct. 1205, 163 U.S. 702, 
41 L.Bd. 320--U, S, v. th*ook, ac. 
Neb., 25 F.Cas.No.14,891, 6 DHL 
453. 

31 C.J. p 530 note 51. 

Hature of authority and review of 
determination 

Determination whether there 
should be a removal was a matter 
within the discretion of the officer 
to whom the power of removal is 
committed, and his action was not 
subject to review by the courts.— 
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U. S. V. Sturgeon, D.CNev., 27 P. 
Cas.No 16,413, 6 Sawy. 29—31 C.J. p 
530 note 52. 

trse of military force 
U.S.Rev.St § 2150, 25 U.S.C.A. 5 
223, which was repealed by the act 
of congress of May 21, 1934, re¬ 
ferred to in the text, authorized the 
employment of the military forces 
of the United States to remove per¬ 
sons in the Indian country In viola¬ 
tion of law.—U. S, V. Crook, D.C. 
Neb., 179 P. 391—U. S. v. Crook, C. 
C.Neb., 25 P.Cas.No.14.891, 5 DHL 
453. 

Penalty for return after removal 

(1) Under U.S.Bev.St § 2148, 25 U. 
S.C.A. § 221, which was repealed by 
the act of congress of May 21, 1934, 
referred to in the text, any person 
removed from the Indian country 
who thereafter returns to it Is liable 
to a penalty of one thousand dol¬ 
lars.—^U. S. V. Stocking, D.C.Mont, 
87 P. 857—31 C.J. p 531 note 55. 

(2) Liability for the penalty arose 
where return occurred after remov¬ 
al under former Bev.St. § 2149, 26 U. 
S.CA. § 222.—U. S. V. Baker, 76 S. 

W. 103. 4 Ind.T. 644. 

(3) According to some cases lia¬ 
bility for the penalty imposed by 
the statute could be enforced by 
criminal proceedings.—U. S. v. 
‘Stocking, D.C.Mont., 87 P. 857—31 C. 
J. p 531 note <55 [a]. 

(4) In other cases the contrary 
View was taken.—^U. S, v. Payne, D. 
C.Kan., 22 P. 426—31 C.J. p 631 note 
55 [a]. 
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The government may invoke the aid of the courts 
to effect removals and to enjoin further violations 
of the law.i 2 

Trespass and settlement on Indian lands in gen¬ 
eral are discussed supra § 36. 

Removal of property. Authority to remove the 
owner of property because his presence on an In¬ 
dian reservation or land is unlawful includes au¬ 
thority to remove his property.^^ 

Collection of taxes. The remedy for nonpayment 
of a tax imposed by certain Indian nations was the 
removal of the offender or his property from the 
tribal limits by the secretary of the interior.!^ 

Removal of lands held under false claim of mem- 
bership in tribe. By act of congress, 30 U.S.St. 
at L. p 495 § 30, United States courts in the In¬ 
dian Territory were empowered in their respective 
districts to remove from lands in the district per¬ 


§ 72 

sons holding such lands under a claim of member¬ 
ship in a tribe, which was denied by the tribe, where 
the court made a finding adverse to such claim.^s 

§ 72. -State and Territorial Jurisdiction 

Indian lands and reservations may be subject, for 
certain purposes, to the Jurisdiction of the state or ter¬ 
ritory in which such lands or reservations are located, 
and, by virtue of relinquishment of control by, or the con¬ 
sent of, congress, Indians and their property may become 
subject to the laws of the state or territory In which the 
Indians reside. 

It does not follow because the authority of the 
federal government over the Indians and the Indian 
country and reservations is supreme, under rule 
stated supra § 70, that the state and territorial gov¬ 
ernments have no jurisdiction whatever over them.^^ 
In the absence of provisions to the contrary, the 
lands embraced therein occupied by Indian tribes 
are a part of the state or territory and subject to 
its jurisdiction,except as far as concerns the 


12. U.S.—U. S. V. Flournoy Live- 
Stock & Real-Estate Co., C.C.Neb., 
71 P. 578. 

13. D C.—^Morris v. Hitchcock, ^1 
App.DC. 5*6*5, affirmed 24 S.Ct. 712, 
194 U.S. 384, 48 L.Bd. 1030. 

Semoval of cattle and owner thereof 
B.C.—Morris v. Hitchcock, supra. 

31 C.J. p 531 note 61 [a]. 

Seizure of property In Indian coun¬ 
try 

Under former act, giving Indian 
subagents authority to remove from 
the Indian country all persons there¬ 
in contrary to law, an Indian sub¬ 
agent could not without going into 
court, seize property of an Indian 1 
ward held by a white man in the In¬ 
dian country —Murdock v. Farrell, 
163 P. 1102, 49 Utah 314. 

14. D.C.—Morris v. Hitchcock, 21 
App.D.C. 665, affirmed 24 S.Ct 712, 
194 U.S. 384, 48 L.Ed. 1030. 

lnd.T.—Maxey v. Wright, 54 S.W. 

807, 3 Ind.T. 243. 

31 CJ. p 531 note 56. 

'Bemoval of cattle and the owner 
thereof 

D.C.—Morris v. Hitchcock, 21 App.D. 
C. 566, affirmed 24 S.Ct 712, 194 
U.S. 384, 48 L,Ed. 1030. 

16. Ind.T.—Hargrove v. Cherokee 
Nation, 58 S.W. 667, 3 Ind.T. 478. 

18. Wash.—Neah Bay Pish Co. v. 
Krummel, 101 P.2d 600, 601, 3 
Wash.2d 570, quoting Corpus Ju¬ 
ris. 

17. U.S.—^Wagoner v. Evans, Okl., 
18 S.Ct 730, 170 U.S. 688, 42 L.Ed. 
1154. 

Ariz.—Porter v. Hall, '271 P. 411, 34 
Arlz. 308. 

Dr,—Red Ha^k v. Joines, 278 P. 672, 
129 Or. 620. 

Wash.—^Neah Bay Fish Co. v. Krum¬ 


mel, 101 P.2d 600, 601, 3 Wash.2d 

570, quoting Corpus Juris. 

31 C.J. p 531 note 64. 

Extent of exclusion of state Juxisdio- 
tion in general 

(1) In general Indian reservations 
are part of the state within which 
they lie, and the laws, civil and 
criminal, of such state have the 
same force therein as elsewhere 
within the limits of the state, ex¬ 
cept that they can have only a re¬ 
stricted application to Indian wards. 
—Surplus Trading Co. v. Cook, 60 
S.Ct. 455, 281 U.S. 647, 74 LBd. 1091, 
reversing Haynie v. Surplus Trading 
Co„ 297 S.W. 822, 174 Ark. 507. 

(2) United States does not assert 
exclusive Jurisdiction for all purpos¬ 
es over lands in all Indian reserva¬ 
tions so as to prevent the exercise 
of-Jurisdiction for any purpose by 
the state in which a reservation is 
located,—State v. Big Sheep, 243 P. 
1067, 75 Mont 219. 

Beserv&tiou of Juxisdiotiou and coxu 
trol by TTnited State* and oea- 
slon by state 

(1) The purpose of provisions of 
an enabling act that the people of 
the proposed state agree and declare 
that they disclaim all right and title 
to lands within the boundaries of 
the proposed state, owned or held by 
any Indian or Indian tribes, and that 
until title to such lands shall have 
been extinguished such lands shall 
remain under the absolute Jurisdic¬ 
tion and control of the congress of 
the United States, and of similar 
provisions of the constitution of the 
new state, is to maintain ample su¬ 
preme powers on part of the United 
States tp permit it to respond fully 
to itp obligations to Indians rather 
than to withhold power from states 
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to exercise Jurisdiction over reserva¬ 
tions.—^Anderson v. Brule County, 
•292 N.W. 429, 67 S.D. 308. 

(2) Notwithstanding such provi¬ 
sions, it was contemplated that the 
state should exercise a limited Juris¬ 
diction over Indian reservations 
within its exterior boundariea—^An¬ 
derson V. Brule County, 292 N.W. 
429, 431, 67 S.D. 308, citing Corpus 
Juris. 

(3) It has been stated that such 
provisions of an enabling act ap¬ 
ply to Indian lands considered as 
property and not as a territorial 
area withdrawn from the sovereign¬ 
ty of the state.—Porter v. Hall, 271 
P. 411, 34 Ariz. 308. 

(4) A provision of an organic act 
of a territory that nothing in the 
act shall be construed to include any 
territory which, by treaty with any 
Indian tribe, is not, without the con¬ 
sent of the tribe, to be included 
within the territorial limits or juris¬ 
diction of any state or territory did 
not purport to exclude all Indian 
reservationa—^Anderson v. Brule 
County, 292 N.W. 429. 67 SD. 308. 

(5) Such a provision excluded 
from the limits and Jurisdiction of 
the territory only such lands as by 
treaty were not to be included with¬ 
out the consent of the Indians. 

U.S.—Utah & N. Ry. Co. v. Fisher, 

Idaho, 6 S.Ct 246, 116 U.S. 28, 29 

L.Ed. 542—^Langford v. Monteith, 

Idaho, 102 U.S. 145, *26 L.Ed. 53. 
S.D.—^Anderson v, Brule County, su¬ 
pra. 

(6) Accordingly, it has been held 
that such a provision in the organic 
act of the territory of Dakota did 
not except out of the limits and Ju¬ 
risdiction of such territory the Sioux 

1 Reservation, and that such reserva- 
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government and protection of the Indians them¬ 
selves, and for purposes relating to the treaties and 
agreements between the United States and the In¬ 
dians, in which respects the jurisdiction of the 


United States is exclusive;^* but, where such res- 
er^'ations are expressly excluded from the limits 
or jurisdiction of the state or territory, the state 
or territorial governments have no jurisdiction 


tion as marked out in the treaty 
with the Sioux Indians of 18S8 be¬ 
came part of the territory of Dakota 
and, therefore, subject to the exer¬ 
cise by such territory of a limited 
grovernmental jurisdiction.—^Ander¬ 
son V. Brule County, supra. 

(7) The statement in £x parte 
Kan-sri-shun-ca, Dak., 3 S.Ct. 396, 
397, 109 U.S. 556, 27 L.Ed. 1030, that 
'*the reservation of the Sioux Indi¬ 
ans, lying within the exterior bound¬ 
aries of the territory of Dakota, was 
defined by article 2 of the treaty of 
April 29, 1888, 15 St 635, and by sec¬ 
tion 1839 Hev.St, it is excepted out 
of and constitutes no part of that 
territory*' has been explained by 
stating that there was a misappre¬ 
hension as to the contents of the 
treaty with the Sioux and that there 
was no agreement in the treaty with 
the Sioux restraining the inclusion 
of the Sioux reservation in any state 
or territory.—^Anderson v. Brule 
County, supra. 

<S) Prom the general statutory 
provision, Rev.St. S 1839, 48 U.S.C.A. 
i 1451, that “nothing in this Title 
Ichapteri shall be construed . • • 

to include any Territory which, by 
treaty with any Indian tribe, is not. 
without the consent of such tribe, 
embraced within the territorial lim¬ 
its or jurisdiction of any State or 
Territory; but all such territory 
shall be excepted out of the bound¬ 
aries, and constitute no part of any 
Territory now or hereafter organized 
until such tribe sigmifios its consent 
to the President to be embraced 
within a particular territory,*’ the 
inference has been drawn that the 
lands of nontreaty Indians, as a 
matter of course, are deemed to be 
e traced within the territorial lim¬ 
its or jurisdiction of any state or 
territory within which such lands 
are situated, unless excepted by con¬ 
gressional legislation.—Tenorio ▼. 
Tenorio, 98 P.2d 838, 44 N.M. 89. 

<9> Exclusive jurisdiction over 
Dmatllla Indian Reservation in Ore¬ 
gon was not reserved to United 
States by provision of organic act 
of territory of Oregon that nothing 
in the act shall impair rights of In¬ 
dians or affect authority of govern¬ 
ment of United States to make regu¬ 
lations respecting Indians, their 
lands, property, or other rights.— 
Hawk Jolnes, 978 P. 572, 129 

the ahfsence of cession by 
tiA s^gj te Hbe United States does not 
SBulhiMhllei' jlxrisdlction over In- 

- /T t • *5 * , I . 


dian tribal lands so as to exclude ju¬ 
risdiction of state for all purposes. 
U.S.—Silas Mason Co. v. Tax Com¬ 
mission of State of Washington, 
C8 S.Ct 233, 302 U S 186. S2 L.Ed. 
187, affirming Ryan v State, 61 P. 
2d 1'2T6, 18S Wash, 115, and Silas 
Mason Co. v. State Tax Commis¬ 
sion, 61 P.2d 1269, 18S Wash. 98. 
Wis —State V. Shepard, 300 X.W. 
905, 239 Wis. 345. 

(11) If there is no cession of such 
jurisdiction, the United States is 
only a proprietor of the land and the 
state’s Jurisdiction is unimpaired ex¬ 
cept that It may not interfere with 
performance by the United States 
of Its governmental functions.— 
State V. Shepard, supra. 

(12) Assuming that greneral state 
statute, L.1921 c 23 $ 2, subsequent¬ 
ly repealed, which purported to cede 
to United States exclusive jurisdic¬ 
tion over land in the state acquired 
by the United States, applied to In¬ 
dian reservation involved, the stat¬ 
ute constituted a mere offer on the 
part of state to cede jurisdiction un¬ 
til federal government complied with 
provision that accurate description 
and plat of such land, verified by 
oath of some officer of general gov¬ 
ernment having knowledge of facts, 
should be filed with governor of 
state.—State v. Mendez, 61 P.2d 300, 
57 Nev. 192. 

l^ainds of the Pueblo Infllan.s In 
ZTew lEexioo are territorially a part 
of state of New Mexico for pur¬ 
poses of venue and residence in ac¬ 
tions otherwise maintainable in New 
Mexico courts.-r-Tenorio v. Tenorio, 
supra. 

Fact that parties to an action are 
Tndlans does not of itself exempt 
them from the operation of state 
laws.—liiugi Marrl Land & Cattle 
Co. V. Roses, 84 P.2d 195, 0.89 Cal. 
App. 474. 

Gontzol of highway right of way 
(1) The supreme court of Wiscon¬ 
sin has held that the state of Wis¬ 
consin acquired such right of pos¬ 
session of land within the exterior 
boundaries of the Menominee Indi¬ 
an Reservation In that state, on 
which a state highway had been es¬ 
tablished, as would permit the state 
to exercise jurisdiction with respect 
to constructing, repairing, and polic¬ 
ing the highway, and as would pre¬ 
vent Indians who lived on the res¬ 
ervation from interfering with the 
public use of the highway, where the 
highway had been established by the 
state pursuant to permission of the 
secretary of the interior given un¬ 
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der the act of congress of March 3, 
1901, 31 U.S St. at L. p 1084, 2'5 U. 
S.C.A. § 511, and the state could re¬ 
quire an Indian who lived on the res- 
erv'ation to register his motor truck 
and to pay a registration fee for its 
operation over that part of such 
state highway which was within the 
exterior boundaries of the reserva¬ 
tion.—State V. Tucker, 296 N.W. *646, 
*237 Wis. 310. 

(2) In a later case In which the 
same highway and the same grant of 
permission were involved as were 
involved in State v. Tucker, supra, 
the federal circuit ‘ court of appeals 
held that, while the grant of a right 
to maintain a highway must carry 
with it certain implications respect¬ 
ing the protection of such highway 
from depredations, if there were any 
implications arising therefrom which 
would subject Indians residing on 
the reservation to the Wisconsin pe¬ 
nal statutes, such Implications would 
be limited to penal provisions which 
serve to protect and preserve the 
highway, such as speeding, impair¬ 
ing the highway, and the like.—^Ap¬ 
plication of Konaha, CCA.Wis., 131 
F'.2d 737, affirming, D.C., Ex parte 
Konaha, 43 P.Supp. 747. 

Xiands oeoupied by Cherokee vnfliMig 
in North Carolina 
Lands In North Carolina which 
were originally state lands and 
which never were part of the public 
domain of the United States, on 
which certain Cherokee Indians had 
been settled after their refusal to go 
with the Cherokee Nation to west¬ 
ern lands, were subject to the land 
laws of North (Carolina; the court 
pointed out that the United States 
had never owned the land in ques¬ 
tion except in so far as the Eastern 
Band of Cherokee Indians had grant¬ 
ed a naked title to the United States 
for the main purpose of dividing the 
lands in severalty among the Indi¬ 
ans.—^U. S. V. Rose, D.C.N.a, 20 P. 
Supp. 350. 

la U. S.—Utah & N. R. Co. v. Plsh- 
er, Idaho, 6 S.Ct. 246, 116 U.S. 28, 
29 L.Ed. 542. 

Or.—Red Hawk v. Joines, 278 P. 572, 
129 Or. 620. 

Wash.—^Neah Bay Pish Co. v. Krum- 
mel, 101 P.2d 600, 601, 3 Wash.2d 
570, quoting Corpus Juris. 

31 C.J. p 581 note 64. 

Pueblo iBdtans 

New Mexico statutes of limitation 
cannot be pleaded against Pueblo In¬ 
dians without oonsent of United 
States.—Qarcia U. &, aC.A.N.M.. 
48 F.2d 873. 
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therein.^® In the absence of any contravening stat¬ 
ute or treaty a state or territory has the power to 
include Indian lands within its political subdivisions 
for political and governmental purposes .20 

In general a state has no power to interfere by 
state regulations with Indians who are wards of 
the federal governifient and who reside on reser- 
vations .21 In the absence of contravening statutes 
or treaties, when Indians are off the reservation, 
they may be subject to ,22 and may claim the bene¬ 
fit of ,22 the laws of the state or territory in which 
they reside, and, where congress has relinquished 

19. U.S.—^Langford v. Monteith, 

Idaho, 102 U.S. 145, 26 L.Ed. 63. 

Wash.—^Neah Bay Fish Co. v. Krum- 
mel. 101 P.2d 600. 601, 3 Wash.2d 
570. Quoting: Corpus Juris. 

31 C.J. p 581 note 65. 

SO. N.D.—State v. Mountrail Coun¬ 
ty. 149 N.W. 120, 28 N.D. *389. 

S.D.—^Anderson v. Brule County, 292 
N.W. 429. 67 S.D. 308. 

Wls.—Schriber v. Langlade, 29 N.W. 

547, -66 Wls. 616. 

31 C.J. p 532 note 69. 

JXL Maine the power to incorporate 
any territory within the boundaries 
of the state into a political division 
was not aifected by the treaty of 
1818 between the Penobf'*.ot Indians 
and Massachusetts or by the treaty 
of 1820 between such Indians and 
Maine.—Stevens v. Thatcher, 89 A. 

282, 91 Me. 70. 

Sjttenslon of linilts of city 

(1) The legislature of the terri¬ 
tory of Dakota acted within the 
scope of its powers in extending by 
the act of March 7, 1885, the limits 
of the city of Chamberlain, now in 
the state* of South Dakota, so as to 
include an addition within the Great 
Sioux Reservation. 

U.S.—King V. McAndrews, C.C.S.D., 

104 P. 430, reversed on other 
grounds, C.C.A., 111 P. 8*60. 

S.D.—^Anderson v. Brule County, 292 
N.W. 429, 67 S.D. 308. 

(2) Provisions of the subsequent 
enabling act and the provisions of 
the state constitution concerning ju¬ 
risdiction of congress over Indian 
lands within the state of South Da¬ 
kota did not operate to withdraw 
the tract within the limits of the 
reservation from limits of city.—^An¬ 
derson v. Brule County, supra. 

SO., U.S.—^U. S. ex rel. Marks v. 

Brooks, D.C.Ind., 32 P.Supp. 422. 

22. Mont.—State v. Big Sheep, 243 
P. 1067, 76 Mont. 219- 
31 C.J. p 582 note 66. 

Conservation laws 

It seems that in general it is with¬ 
in state’s police powers to enforce 
its conservation laws against Indi¬ 
ans not living on reservations.—U., 


its superior power over Indians and their property, 
such Indians and their property in general are sub¬ 
ject to the laws of the state in which the Indians 
reside.24 Indians may become entitled to the bene¬ 
fit of, and subject to, the laws of the state or terri¬ 
tory in which they reside by virtue of the act of 
congress, 25 U.S.C.A. § 349, providing that at the 
expiration of the trust period and when lands al¬ 
lotted have been conveyed to the allottees by pat¬ 
ents in fee, each and every allottee shall have the 
benefit of and be subject to the laws, both civil and 
criminal, of the state or territory in which they re- 
side.25 As stated supra § 70 a, the rule has been 

Constmotioa of statutes 

(1) The provision of the act of 
congress of Febr. 8, 1887, 24 U.S. 
St. at L. p 388 c 119 § 6, from 
which 25 U.S.C.A. § 349 is derived, 
that, on completion of allotments 
and patenting of land to allottees, 
allottees shall have the benefit of, 
and be subject to, the laws, both 
civil and criminal, of the state or 
territory in which they may reside, 
did not render applicable to tribal 
Indians holding land as allottees un¬ 
der trust patents, during the trust 
period, laws of the state which were 
in conflict with the federal Constitu¬ 
tion or with valid acts of congress 
relative to Indians, even though the 
allottees had become citizens of the 
United States by virtue of another 
provision of such section of the act 
of 1887.—U. S. V. Nice, S.D., 36 S.Ct. 
696, 241 U.S. 691, 60 L.Ed. 1192, 
overruling in part In re Heff, Kan., 
25 S.Ct. 506, 197 U.S. 488, 49 L.Kd. 
848. 

(2) In some cases decided prior to 

U. S. V. Nice, supra, it was laid 
down broadly, in view of such act of 
1887, that allottees, who were citi¬ 
zens, including allottees holding un¬ 
der trust patents, were entitled to 
the benefits of, and were subject to, 
the laws of the state in which they 
resided.—^U. S. v. Richert, C.C.N.D., 
106 F. 1—21 C.J. p 632 note 66. 

(8) It was also stated that, under 
such act of 1887, such allottees were 
subject to the laws of the state in 
which they resided and were not 
subject to federal law except where 
congnress had so expressly provided. 
--U. S. V. Kiya, D.aN.D., 126 F. 
879. 

(4) It was held that the provision 
of such act of 1887 with respect to 
the effect of the completion of al¬ 
lotments and the patenting of lands 
to the allottees did not operate to 
extend state laws to allottees under 
the act of congress of March 8, 
1886, 23 U,S.St. at L. p 340 c 819, 
providing for the allotment of lands 
in the Umatilla Reservation.—State 

V. Columbia George, 65 P. 604, 39 Or. 
127. 


S. ex rel. Marks v. Brooks, D.C.Ind., 
32 P.Supp. 422. 

23. Protection and benefits under 
state law 

It has been stated that, where an 
Indian is off the reservation and no 
Indian affairs are involved and con¬ 
gress has not exercised its preroga¬ 
tive, the state law affords the Indian 
protection and may offer him rights 
which he may accept.—^Trujillo v. 
Prince, 78 P.2d 145, 42 N.M. 337. 

24. U.S.—Bagby v. U. S., D.C.Okl.. 
53 F.2d 260, affirmed, C.C.A., 60 F. 
2 d 80. 

Partioiilar Indians 

(1) Rule stated in the text was 
announced in a case in which the 
status of members of the Five Civ¬ 
ilized Tribes In Oklahoma and that 
of their property were under con¬ 
sideration.—^Bagby v. U. S., supra, j 

(2) It has been stated broadly j 
that Indians residing in Oklahoma 
are amenable to state’s laws.—^U. 
S. V. Hester, C.C.A.Okl., 137 F.2d 
145. 

(3) With respect to certain Chero¬ 
kee Indians who refused to go to 
western land and who remained in 
and became citizens of North Car¬ 
olina, it has been stated that they 
were subject to the laws of that 
stata—^Eastern Band of Cherokee 
Indians v. U. S., CLCl., 6 S.Ct. 718, 
117 U.S. 288, 29 L.Bd. 880—U. S. v. 
Rose, D.C.N.C., 20 P.Supp. 350. 

(4) Compare cases involving In¬ 
dians in Oklahoma considered in 
notes supra | 70 8u 

25. U.S.—^U. S. ex rel. Marks v. 
Brooks, D.C.Ind., 82 P.Supp. 422. 

Cal.—People v. Pratt, 80 P.2d 87, 26 
Cal.App,2d 618. 

Mont—State v. Big Sheep, 243 P. 

1067, 75 Mont. 219. 

31 C.J. p 532 note 67. 

£and within reservation 
Rule applies notwithstanding land 
acquired is within reservation. 
Cal.—People v. Pratt, 80 r.2d' 87, 26 
Cal.App.2d 618. 

Mont—State v. Big Sheep, 243 P. 
1067, 76 Mont 219. 
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announced, that, to the extent to which Indians 
have been emancipated from federal control and 
rendered subject to state laws, such emancipation 
cannot be set aside at the instance of the federal 
government without the consent of the individual 
Indian and of the state. 

Some of the older states have exercised a some¬ 
what unusual and broad control and jurisdiction 
with respect to Indians within their boundaries-® 
so that, generally speaking, such Indians have been 
regarded as subject to the laws of the state in 
which they reside.^^ 

Indians in Xczi’ York. The federal government 
has paramount authority over Indians in the state 
of New York within their tribal domains, as dis¬ 
cussed supra § 70, It has, however, been recog¬ 
nized that the jurisdiction of the state and state 


law’s may operate or apply to some exrent with 
respect to Indians or within Indian reservations in 
the state.2& So that the state may to some extent 
enact law’s regulating the conduct of Indians liv¬ 
ing on reservations within the state,-® various law's 
regulating the affairs of tribal reservation Indians, 
incorporated in the main in Indian Law’, Consol.L. 
c 26. have been enacted by the state leg’islature,^^ 
and the validity of such law’s has been recognized 
in so far as they do not conflict wdth enactments 
of congress,31 at least w’here such state laws are 
consistent w’ith, and supplemental to, the tribal 
law’.32 Thus the validity of a state statute for the 
summary removal of intruders on tribal lands wdth- 
in the state, treated as a police regulation, has been 
upheld.33 The rule has been announced, however, 
that state law’s do not apply to the Indians except 
as far as the United States has given its consent.34 


(5) It was held that the word 
“patenting,” as used in a clause of 
such act of 1SS7 providing that, on; 
the completion of the allotments 
“and the patenting of the land” to 
allottees, such allottees would be 
subject to the laws of the state in | 
which they resided referred to the 
preliminary patent that was is-; 
sued as soon as the allotment was j 
made.—U. S. v. Kiya, supra. 

98. Mass.—Danzell t. WebQuish, 108 
Mass. 133. 

31 C.J. p 532 note 66. 

J3L ShoOe maad with respect to 
the Xarragansetts, whom the Unit¬ 
ed States had never recognized as an 
Indian tribe but whom the state had 
recognized as such, the validity of 
a state statute providing for the 
purchase of their lands by the state 
and for the termination of the exist¬ 
ence of the tribe was upheld, in 
view of the fact that the tribe had 
ceased to exercise tribal powers and 
functions; the provision of the fed¬ 
eral Constitution giving power to 
congress to regulate commerce with 
the Indian tribes did not prevent 
the state from making an agreement 
with the Narragansetts.—In re Nar- 
ragansett Indians, 40 A. 347, 20 B.I. 
715. 

27. Me.—State v. Newell, 24 A. 943, 
84 Me. 465. 

Mass.—Danzell v. Webquish, 108 
Mass. 133. 

31 C.J. P 532 note 66. 

2& N.T.—^Prance v. Erie R. Co., 2 
Hub 513. 5 Thomps. & C. 12— 
People V Rubin, 98 N.Y.S. 787. 

31 aJ: p 631 note 64. 

PtoHoAr statute not applicable to 
ZBdisas oat theiz zeservatloiia 
K.Tj — Bit&op V. Barton, 2 Hun 436, 
^5 ThfOnpe. Ol 6, affirmed 64 N. 
Y. «3f; 

99. U.fl.—S. V. National Gypsum 


Co. D.C.N.T., 49 F.Supp. 206. re¬ 
versed on other grounds, C.C.A., 
141 F.2d S59. 

30. N.Y.—Mulkins w Snow, 153 N.E. 
123, 232 N.Y. 51. 

31. U.S.—^U. S. V. National Gypsum 

Co.. C.C.A.N.T.. 141 P.2d 859, re¬ 
versing. D.C., 49 F.Supp. 206— 

tr. S. V. Waldow, D.C.N.Y., 294 
P, 111, affirmed on other grounds 
U. S. ex rel. Kennedy v. Tyler, 46 
S.Ct 1. 269 U.S. 13. 70 UEd. 138. 

N.Y.—Mulkins v. Snow, 133 N.E. 

123, 232 N.T. 51, 

Want of action by congress 
The court of appeals of New York 
has rejected the view that state laws 
may not apply to tribal reservation 
Indians where congress has not 
acted and the Indians are incom¬ 
petent or indifferent.—^Mulkins v. 
Snow, supra. 

33, U.S.—Rice V. Maybee. D.C.N.T., 
2 F.Supp. 669. 

33. U.S.—State of New York v. 
Dibble. 21 How. 366, 16 L.Ed. 149, 
affirming 16 N.Y. 203, affirming 
18 Barb. 412. i 

31 C.J. p 532 note 68. 

Who are intruders 
An Indian woman, who, although 
bom on the St. Regis Indian Res¬ 
ervation on the New York side of 
boundary between Canada and the 
United States, had all her life re¬ 
ceived an annuity from the Canadi¬ 
an government, and had never re¬ 
ceived an annuity from the state of 
New York, was regarded as a Cana¬ 
dian Indian, and, since she had not 
been given permission to reside on 
the American side, ehe was regard¬ 
ed as an intruder and subject to 
summary removal under Indian L. § 
8, notwithstanding she claimed title 
to the land which she occupied.— 
In re Heme, 282 N.Y.S. 416, 133 
Misc. 286. 


Who may Institute proceedings 
Proceedings under Indian D. § 8 
to remove white persons from In¬ 
dian reservation cannot be institut¬ 
ed by individual Indian, but only by 
council of Indian nation.—In re 
Krech, 237 N.Y.S. 697, 135 Misc. 132. 

34. U.S.—U. S. V. Fomeas. C.C.A.N. 
Y., 125 F.2d 928, reversing, D.C., 37 
F.Supp. 337, certiorari denied City 
of Salamanca v. U. S., 62 S.Ct. 
1293, 316 U.S. 694, 86 L.Ed. 1764 
—^U. S. V. National Gypsum Co., 
D.C.N.T., 49 F.Supp. 206, reversed 
on other grounds, C.C.A., 141 P.2d 
859. 

Detezminatlou whether state laws 
applicable 

(1) The act of congress of Pebr. 
19, 1875, 18 U.S.St. at D. p 331 § 8. 
providing that all laws of state of 
New York now in force concerning 
the laying out. altering, discontin¬ 
uing, and repairing of highways and 
bridges shall be enforced within cer¬ 
tain villages on reservation of Sene¬ 
ca Nation and may with consent of 
the Seneca Nation extend to and be 
in force beyond the villages, and all 
municipal laws and regulations of 
the state may extend over and be in 
force within the villages, did not 
make the laws, statutory or deci¬ 
sional, of the state of New York 
applicable to the reservation; “mu¬ 
nicipal laws” as used in such stat¬ 
ute means the laws of the munici¬ 
palities of New York.—U. S. v. Por- 
ness, C.C.A.N.Y., 125 P.2d 928, re¬ 
versing, D.C., 37 F.Supp. 337, cer¬ 
tiorari denied City of Salamanca v. 
U. S.. 62 S.Ct. 1293. 816 U.S. 694, 86 
L.Ed. 1764. 

(2) The provision of such act of 
1876 that the courts of the state of 
New York within and for the county 
of Cattaraugus and the district 
courts of the United States siuOl 
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g 73 . - Laws Governing in Indian Terri¬ 

tory 

At various times statutes of Kansas and of Arkansas 
as to particular matters were extended, and put in force 
In, the former Indian Territory by act of congress. 

In what was formerly the Indian Territory, at 
various times, congress provided that the law of 


Arkansas^® and of Kansas^® as to certain matters 
should govern, and, where the act of congress pro¬ 
vided that certain general laws of Arkansas in force 
in that state at a certain time, as published in a 
specified digest of the laws of Arkansas, which are 
not locally inapplicable or in conflict with acts of 
congress, are extended to and put in force in the 
Indian Territory, statutes so put in force in such 


have jurisdiction over all actions for 
recovery of rents and possession of 
real property within limits of such 
villages according to practice in 
such courts means that enforcement 
of rights under the act may be 
brought about through either federal 
or state courts mentioned and re> 
lates only to Question of practice 
and does not make New York laws 
applicable.—^U. S. v. Fomess, D.C.N. 

T. , 37 F.Supp. 337, reversed on other 
grounds, C.C.A., 125 F.2d 928, cer¬ 
tiorari denied City of Salamanca v. 

U. S., 62 S.Ct. 1293, 316 TJ.S. 694, 86 
L.Ed. 1764. 

(3) In proceeding by United States 
to cancel leases made by Seneca Na¬ 
tion of Indians of New York in ac¬ 
cordance with resolution, adopted by 
council of Indians on default in pay¬ 
ment of rent in accordance with 
terms of leases, rights of parties 
were only such as existed under laws 
of United States in harmony with 
rights of Seneca Nation of Indians 
and statutes of New York were not 
controlling,—U. S. v. Fomess, su¬ 
pra. 

85. U.S.—Joines v. Patterson, 47 S. 
Ct. 706, 274 U.S. 644, 71 L.Bd. 
1194, reversing Patterson v. 
Joines, 244 P. 585, 114 Okl. 9, cer¬ 
tiorari granted Joines v. Patter¬ 
son, 46 S.Ct. 353, 270 U.S. 639, 70 
L.Bd. 774—McCullough v. Smith, 
Okl., 243 F. 823, 166 C.C.A. 336. 
D.C.—Morris v, Hitchcock, 21 App. 
D.C. 665, affirmed 24 S.Ct. 712, 194 
U.S. 384, 48 L.Ed. 1030. 

Ind.T.—Pace v. J. S. Merrill Drug 
Co., 48 S.W. 1061, 2 Ind.T. 218. 
Tex.—^Missouri, K. & T. H. Co. v. 
Wise, 109 S.W. 112, 101 Tex. 469, 
affirming, Civ.App., 106 S.W. 465. 
31 C.J. p 532 note 70. 

36. Okl.—^Buck V. Branson, 127 P. 
436, 34 Okl. 807, 50 L.R.A.,N.S., 876. 

37, Determination as to what laws 
put in force 

(1) In considering the effect of the 
act of congress of May 2, 1890, 26 U. 
S.St. at L. pp 81, 94, c 182 § 31 which 
adopted and extended over the In¬ 
dian Territory certain general laws 
of the state of Arkansas in force 
at the' close of the session of the 
general assembly of that state of 
1883, as published in 1884 in the 
volume known as Mansfield's Di¬ 
gest, it has been stated that the 
view that a section published in < 
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Mansfield's Digest of 1884 might be 
in force in the Indian Territory 
whether or not it was in force in Ar¬ 
kansas is an erroneous principle.— 
Perryman v. Woodward, 35 S.Ct. 830, 
238 U.S. 148, 59 L.Ed. 1242, affirming 
183 P. 244, 37 Okl. 792. 

(2) But in a case in which the 
claim was made that a particular 
statute was not in force in the In¬ 
dian Territory notwithstanding it 
appeared in Mansfield's Digest of 
1884 and was included among the 
statutes designated as extended to 
the Indian Territory by the above 
act of congress of May 2, 1890, be¬ 
cause the supreme court of Arkan¬ 
sas had held that the particular stat¬ 
ute in Question was not in force in 
that state at the close of the gen¬ 
eral assembly of 1883, the view was 
taken that whether a particular 
statute was extended by such act 
of congress depended on whether it 
was published in Mansfield's Digest 
of 1884 and was included among the 
acts extended in the designation in 
such act of congress, and not on 
whether the particular statute was 
actually in force in Arkansas, the 
court citing as authority for this 
view Gidney v. Chappel, Okl., 36 
S,Ct. 492, 241 U S. 99, 60 L.Bd. 911.— 
Bysenbach v. Naharkey, 246 P. 603, 
114 Okl. 217, withdrawing opinion 
236 P. 619, 110 Okl. 207, certiorari 
denied 46 S.Ct. 21, 269 U.S. 661, 70 
L.Ed. 412, and overruling to extent 
of conflict Scott v. Morris Nat 
Bank, 236 P. 912, 109 Okl. 276, cer¬ 
tiorari denied Scott v. Morris Nat. 
Bank of Morris, 46 S.Ct 23, 269 U.S. 
563, 70 L.Bd. 413, error dismissed 46 
S.Ct 487, 271 U.S. 646, 70 L.Ed. 1180. 

(3) It has been held that a stat¬ 
ute which appeared in Mansfield's 
Digest of 1884 and which was in¬ 
cluded in the above act of congress 
of May 2, 1890, among the statutes 
extended to the Indian Territory was 
in force in such territory, notwith¬ 
standing in 1885 the supreme court 
of Arkansas had held that such stat¬ 
ute had been repealed by the Ar¬ 
kansas civil practice act of 1868, in 
view of the facts that such statute 
had been published in Mansfield's 
Digest of 1884 as a general law in 
force at the close of the general as¬ 
sembly of 1883, that the supreme 
court of Arkansas had been treating 
such statute as in force, and that 
the particular provisions of such 
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civil practice act which were ulti¬ 
mately regarded as effecting the re¬ 
peal were not extended to the In¬ 
dian Territory because they were not 
applicable to the conditions in such 
territory.—Gidney v. Chappel, 36 S. 
Ct 492, 241 U.S. 99, 60 L.Bd. 911, 
affirming 142 P. 755, 43 Okl. 267. 

(4) It has been held that a stat¬ 
ute published in Mansfield's Digest 
of 1884 and designated €ls extended 
by such act of congress of May 2, 
1890, was in force in the Indian Ter¬ 
ritory, notwithstanding such statute, 
while in force generally in the state 
of Arkansas at the close of the gen¬ 
eral assembly of 1883, was not op¬ 
erative there as to the particular 
subject matter involved in the case 
under consideration because of a 
provision of the Arkansas Consti¬ 
tution of 1874, since neither the 
constitution of Arkansas nor the 
chapter of Mansfield’s Digest of 1884 
dealing generally with the subject 
matter involved in the case under 
consideration was put in force In 
the Indian Territory by the above 
act of congress.—^Perryman v. Wood¬ 
ward, 85 S.Ct 830, 238 U.S. 148, 59 
L.Bd. 1242, affirming 133 P. 244, 37 
Okl. 792. 

(5) A statute of Arkansas which 
appeared in Mansfield's Digest of 
1884 was the law with respect to the 
particular matter involved, which 
was put in force in the Indian Ter¬ 
ritory, and not another statute deal¬ 
ing with the same subject matter 
and appearing in such digest, which 
had been enacted by the general as¬ 
sembly of Arkansas before it en¬ 
acted the first-mentioned statute, 
where the two statutes were incon¬ 
sistent, notwithstanding the later 
statute was included in the designa¬ 
tion in the above act of congress of 
May 2, 1890, of laws of Arkansas ex¬ 
tended to the Indian territory, while 
the earlier statute was included In 
an additional designation in the act 
of congress of Febr. 19, 1903, 32 
U.S.St. at L. p 841 c 707, of laws 
of that state extended to such ter¬ 
ritory.—Adkins V. Arnold, 35 S.Ct 
118, 236 U.S. 417, 59 L.Bd. 294. af¬ 
firming 121 P. 186, 32 Okl. 167. 

(6) Certain statutes appearing in 
Mansfield's Digest of 1884 were not 
extended to the Indian Territory by 
the above act of congress of May 
2, 1890, since they were not applica- 
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territory constituted an act of congresses or law of 
the United States^S in such territory as though orig¬ 
inally enacted by congress for the government of 
such territory, and in general they had the same 
effect there as though they had originally been en¬ 
acted by congress without reference to prior exist¬ 
ence in Arkansas.^® Such act of congress had the 
effect in general, however, of adopting construc¬ 
tions, given by the supreme court of Arkansas prior 
to the enactment of such act of congress, to stat¬ 
utes so extended and put in force in the Indian 
Territory, as discussed in the CJ.S. title Statutes § 
372, also 59 CJ. p 1068 note 74. 

Extension to former Indian Territory of laws of 
certain states as to descent is discussed supra § 
64, and of laws as to crimes and criminal prosecu¬ 
tions infra § 75. 

§ 74. Officers of Indian Affairs 

a. General considerations 


b. Compensation and expenses 

c. Official bonds 

a. Gkneral Considerations 

Congress has conferred on the secretary of the In¬ 
terior and various officials in his department authority 
with respect to supervision and control of Indians and 
their affairs. 

The supervision and control of Indians and their 
affairs have been, as far as the federal govern¬ 
ment is concerned, placed largely in the hands of 
the secretary of the interior and certain officials in 
his department, these being a commissioner of In¬ 
dian affairs and a number of superintendents and 
inspectors, whose powers and duties have been pro¬ 
vided for by statute, 5 U.S.C.A. § 485, 25 U.S.C.A. 
§ 1 et seq.^l 

The action of the commissioner of Indian af¬ 
fairs is presumed to be the action of the presi¬ 
dent, 2Lnd where the secretary of the interior or 
the commissioner, having authority in the premises, 


ble to conditions in the Indian Ter¬ 
ritory.—Gidney v. Chappel, supra. 

Farfelcnlar statutes extended and in 
foxee 

<1) Usury law. 

Ark.—Ellis V. Terrell, 158 S.W. 957, 
109 Ark. 69, Ann.Cas.l915C 1153. 
OkL—^International Bank of Coal- 
gate y. Mullen & Mullen, 120 P. 
257. 30 Okl. 547, Ann.Cas.l913C 
180. 

(2) Statute relating to action for 
wrongful death.—^Belt v. Gulf, C. & 
S. P. B. Co., 22 S.W. 1062, 4 Tex. 
CivA.pp. 231, error refused. 

Gommon law 

(1) The view has been taken that, 
by the act of congress of May 2, 
1890, 26 U.S.St at L. P 94, c 182 S 
31, the section of Mansfield’s Digest 
of Laws of Arkansas adopting for 
that state the common law of Eng^ 
land was extended to the Indian 
Territory. 

Ind.T.—Carter v. U. S., 31 S.W. 204, 
1 Ind.T. 342. 

Tex.—^Missouri, El & T. R. Co. v. 
Wise, 109 S.W. 112, 101 Tex. 459, 
affirming, Civ.App., 106 S.W. 465. 
<2) It has been stated, however, 
that “Congress did not adopt for 
Indian Territory the interpretation 
and construction of Arkansas as to 
the common law.”—^McCullough v. 
Smith, Okl., 243 F. 823, 827, 166 C. 
CA. 335. 

(I) Common law of England was 
never adopted or recognized by Cher¬ 
okee l^ation.—Henson v. Johnson, 
246 P. 868, 117 Okl. 87. 

<4) App^catlon of common law in 
territories, in general see Common 
Law S 17. 

38. U.S.—Leak GloVe Mfg. Co. v. 


Needles, Ind.T., 69 P. 68, 16 C.C.A. 
132. 

Tex—^Missouri, K. & T. R. Co. v. 
Wise. 109 S.W. 112, 101 Tex 459, 
affirming, Clv.App., 106 S.W. 466. 

39. U.S.—Joines v. Patterson, 47 S. 
Ct 706, 274 U.S. 544. 71 L.Ed. 1194, 
reversing Patterson v. Joines, 244 
P. 585, 114 Okl. 9, certiorari grant¬ 
ed Joines v. Patterson, 46 S.Ct 
353, 270 U.S. 639, 70 L.Ed. 774. 

40. U.S.—Leak Glove Mfg. Co. v. 
Needles, Ind.T., 69 P. 68, 16 C.C.A. 
132. 

41. U.S.—U. S. V. Sandstrom, D.C. 
OkL, 22 F.Supp. 190—^Rainbow v. 
Young. C.C.A.Neb., 161 P. 835. 

31 ax p 532 note 72. 

Seozetary of Intezioz 
The secretary of the interior is 
authorized to manage Indian affairs 
and all matters arising out of Indian j 
relations.—^U. S. v. Sandstrom, D.C. 
OkU 22 F.Supp. 190. 

Ckmnnisslfmer of Indian affairs 
<1) The authority conferred on the 
commissioner of Indian affairs is 
intended to be sufficiently compre¬ 
hensive to enable him, agreeably to 
the laws of congress and to the su¬ 
pervision of the president and sec¬ 
retary of the interior, to manage all 
Indian affairs, ajid all matters aris¬ 
ing out of Indian relations, with a 
Just regard, not merely to the rights 
and welfare of the public, but also to 
the rights and welfare of the In¬ 
dians, and to the duty of care and 
pzH^tection owing to them by reason 
of their state of dependency and 
tutelage.—^Rainbow v. Yoimg, C.CJL 
Neb., 161 P. 835. 

(2) The commissioner of Indian 
affairs is charged with the manage¬ 
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ment for the government of all In¬ 
dian affairs and all matters arising 
out of Indian relations.—Shoshone 
Tnbe of Indians of Wind River Res¬ 
ervation in Wyoming v. U. S., 82 Ct 
Cl. 23, certiorari granted Shoshone 
Tribe of Indians v. U. S., 57 S.Ct 45, 
299 U.S. 530, 81 L.Ed. 390, and U. S. 
V. Shoshone Tribe of Indians, 67 S. 
Ct 46, 299 U.S. 630, 81 L.Ed. 390, 
reversed on other grounds Shoshone 
Tribe of Indians of Wind River Res¬ 
ervation in Wyoming v. U. S., 67 S. 
Ct 244, 299 U.S. 476, 81 L.Ed. 360. 
Begnlatloxui 

^ (1) Regulations of the department 
of the interior for the protection of 
the Indians and their property, au¬ 
thorized by congress and not Incon¬ 
sistent with law, have the force of 
law. 

U.S.—^Blanset v. Carden, C.C.A.Okl., 
261 P. 809. 

Colo.—^Pierce v. Marland Oil Co. of 
Colorado, 278 P. 804, 86 Colo. 59. 
(2) Rules and regulations of ex¬ 
ecutive departments of federal gov¬ 
ernment in general see C.J.S. title 
United States § 31, also 65 C.J. p 
1272 note 88--P 1273 note 2. 
Plsoontl nu aiioe of oflloe of agent 
As set forth in note under 25 U.S. 
C.A. S 64, Pocket Parts, according 
to a statement from the office of In¬ 
dian affairs of the department of 
the interior, dated Nov. 20, 1940, 
there have been no Indian agents 
since 1908, all of the agencies and 
schools having been placed under the 
supervision of superintendents. 

42. U.S.—Shoshone Tribe of Indians 
of Wind River Reservation in Wy¬ 
oming V. U. S., 82 CtCl. 23. Cer¬ 
tiorari gwmted Shoshone Tribe of 
Indians ▼. U. &, 67 S.Ct 45, 29$ TJ. 
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ratified and approved the act of an Indian agent, ei¬ 
ther before or after such act became effective, such 
act was valid and binding on the government but 
the government could repudiate the agent’s action 
on the ground of fraud.^4 

Congress has power to authorize the president to 
determine where an Indian agency shall be locat¬ 
ed.^® 

Act of congress, U.S.Rev.St. § 2078, 25 U.S.CA. 
§ 68, providing that no person employed in Indian 
affairs shall have any interest or concern in any 
trade with the Indians, except for, and on account 
of, the United States has been given effect in ac¬ 
cordance with its terms duly construed.^® 

Under some circumstances a government oflScial 
may act as the agent of Indians.^ ^ 

In New York certain powers and duties concern¬ 
ing the moneys and lands of Indians in that state 
have been conferred, by statute, now Indian L. §§ 
13-14, on the departments of charities and edu¬ 
cation.^^ 

Liability for torts of Indians. An Indian super¬ 
intendent cannot be held personally liable for the 
torts of Indians under his charge, which he has 
neither authorized nor sanctioned.^^ 

b. Compensation and Expenses 

The rights of officials of the Indian service with re¬ 
spect to compensation and to allowances for expenses 
depend largely on the provisions of regulatory statutes. 

It has been held that the compensation of an 


§ 74 

Indian agent commenced when he actually began 
work for the government.^® In an early case the 
view was expressed that an Indian agent was en- 
entitled to an allowance in addition to his fixed sal¬ 
ary for such services or expenditures as were au¬ 
thorized by the general usage of the executive de¬ 
partment in charge of Indian affairs, in which pow¬ 
er to make allowances deemed just and equitable, 
and unprovided for by law, was vested.®^ 

A statute fixing the salary of an official connect¬ 
ed with the Indian service is modified by subsequent 
appropriation acts setting apart a less sum;^^ but 
the salary established by statute can be neither in¬ 
creased nor diminished by executive officers.^^ 

An Indian agent appointed during a recess of the 
senate, and not confirmed at the next session, could 
not claim compensation for his services subsequent 
to the adjournmentWhere an Indian commis¬ 
sioner was to receive a per diem compensation while 
"actually employed,” his salary was not limited to 
days on which he was actually engaged in the per¬ 
formance of active duty.^® 

It has been held that a military officer acting as 
Indian agent pursuant to designation under a for¬ 
mer statute was not entitled to a commission on the 
amount of money disbursed by him as agent.®® 

A specified sum appropriated by a state statute, 
making appropriations for certain Indians within 
the state, for the salary of a financial agent may be 
expended only for the purpose for which it was 
appropriated.®*^ 


S. 530, 81 L..Bd, 890, and XT. S. v. 
Shoshone Tribe of Indians, 57 S. 
Ct. 46, 299 U.S. 630, 81 L.Hd. 890, 
reversed on other grounds Sho¬ 
shone Tribe of Indians of Wind 
River Reservation in Wyoming v. 
TJ. S., 57 S.Ct. 244, 299 U.S. 476, 
81 L-Bd. 360—Belt's Bx'r v. U. S., 
15 Ct.Cl. 92. 

43. U.S.—U. S. V. Patrick, Kan., 78 
P. 800, 20 C.aA. 11, appeal dis¬ 
missed 18 S.Ct. 949, 42 L.Bd. 1216 
—McClure v. U. S., 19 Ct.Cl. 173 
—Belt's Bx'r v. U. S., 15 Ct.Cl. 92. 

44. Mich.—^Raymond v. Shawboose, 
84 Mich. 142. 

45. D.C.—^Morrison v. Pall, 290 P. 
306, 53 App.B C. 331, affirmed Mor¬ 
rison V. Work, 45 S.Ct. 149, 266 
U.S. 481, 69 L.Bd. 394. 

Removal of affenoy 
The rule stated in the text was ap¬ 
plied In considering, the removal of 
an agency from one place to another 
by the president, acting through the 
commissioner of Indian affairs, un¬ 
der authority of Rev.St. § 2059, 26 
U.S.C.A. ‘8 62.—^Morrison v. Fall, su¬ 
pra. 


46. U.S.—U. S. V. Hutto, Okl., 41 S. 
Ct 541, 266 U.S. 524, 65 L..Ed. 1073. 

31 C.J. p 533 note 77. 

47. Sapextattendeiit of Klamath In¬ 
dian School acts as the agent of the 
E^amath Indians for many purposes. 
—U. S. V. Algoma Lumber Co., 69 S. 
Ct. 267, 305 U.S. 415, 83 L».Bd. 368, 
reversing Algoma Lumber Co. v. U. 
S., 86 CtCl. 226, certiorari granted 

U. S. V. Algoma Lumber Co., 69 S.Ct. 
88 , 806 U.S. 583, 83 L.Bd. 368—U. S. 

V. Forrest Lumber Co., 69 S.Ct. 267, 
305 U.S. 415, 83 L.Ed. 368, revers¬ 
ing Forest Lumber Co. v. U. S., 86 
Ct.Cl. 188, certiorari granted U. S. 
V. Forest Lumber Co., 59 S.Ct 88, 
305 U.S. 583, 88 L.Bd. 368—U. S. v. 
Lamm Lumber Co., 69 S.Ct. 267, 306 
U.S. 415, 88 L.Bd. 868, reversing 
Lamm Lumber Co. v. U. S., 86 Ct 
Cl. 171, certiorari granted U. S. v. 
Ls^nm Lumber Co., 59 S.Ct. 88, 305 
U.S. 583, 83 L.Bd. 368. 

4a. EarUer statutes relaUve to 
hoard of oonunlssioners of land 
ojBBLoo 

N.T.—People V. tamd Office Oom’rs, 
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1 N.W. 764, 99 N.T. 848, reversing- 
84 Hun 588. 

49. Wis.—^Huebschman v. Baker, T 
Wls. 542. 

sa U.S.—^U. S. V. Roberts, C.C.Ohlo, 
10 P. 540. 

Discontinuance of office of Indian 
agent see supra subdivision a of 
this section. 

61. U.S.—U. 8. V. Duval. D.C.Pa., 25 
F.Cas.No.15,015, Gilp. 356. 

31 C.J. p 533 note 81. 

68 . U.S.—Belknap v. U. S., 14 S. 
Ct 188, 160 U.S. 688. 37 L.Ed. 1191, 
affirming 24 Cta. 433—Smith v. U. 
S., 37 CtCL 119. 

63. U.S.—Dyer v. U. S., 20 Ct.Cl 
166. 

64. U.S.—^Romero v. U. S., 24 Ct.Cl. 
331, 5 L.RA. 69. 

65. U.S.—^U. S. V. Hoyt C.C.Wash., 
158 P. 162, affirmed 167 P. 301, 
93 C.CJL 63. 

56e U.S.—Minis v. U. S., Ga., 15 
Pet 428, 10 L.Bd. 791. 

57. S.C.—^Harris v. Leslie, 12 SJS.2d 
533, 195 S.a 526. 



§ 74 

c. OMdal Bonds 

Usually liability on the bond of an official of the 
Indian service covers Improper payments or disburse¬ 
ments made by such official. 

In general the surety on the bond of a disbursing 
official connected with the Indian service is liable 
for improper payments or disbursements made by 
such official.58 There is authority for the view that 
the surety on the bond of an official of the Indian 
service which obligates the suret}- for the faithful 
discharge and fulfillment of the duties of such offi¬ 
cial may be liable for damages for a tort committed 
by such official in connection with his official func- 
tions.59 

Although the general functions and duties of In¬ 
dian inspectors do not include specifically the dis¬ 
bursement of public money, and these officers are 
not required by statute to give bond, yet the secre¬ 
tary of the interior may lawfully assign to them oth¬ 
er duties relating to business concerning the In¬ 
dians, in addition to those prescribed, whenever the 
exigencies of the public service require it, and when 
such other duties involve the receipt or disburse¬ 
ment of public money, the secretary may require a 
bond.®® 

Bonds of public officers generally are discussed in 
the CJ.S. title Officers §§ 39, also 46 CJ. p 961 
note 16-p 962 note 48; and of officials of the 
United States generally, in the CJ.S. title United 
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States §§ 53-56, also 65 C.J. p 1286 note 60-p 1290 
note 29. 

hidia7i agents. An Indian agent was required 
by statute, U.S.Rev.St. § 2057, 25 U.S.CA. § 29, 
to furnish a bond before entering on the duties of 
his office. Under certain early statutes it was held 
that a bond could be required in a larger sum than 
that specified by statute, by order of the president.®^ 
A bond required from, and given by, him containing 
provisions not required by any statutory provision 
did not affect its validity, where its conditions were 
not in violation of law, and it was entered into vol¬ 
untarily by both principal and surety.®^ 

Sureties were liable for all funds and property 
received by the agent either for the United States 
or for the Indians under his charge, and misappro¬ 
priated, diverted, or not accounted for by him,®® 
and for unauthorized disbursements by him,®^ ex¬ 
cept where such disbursements were made in good 
faith.®® In determining the extent of liability on 
the bond the agent was entitled to an allowance in 
his accounts or to be reimbursed for all lawful and 
proper expenditures.®® 

One who became surety for an Indian agent en¬ 
tered into his contract of suretyship with a view 
to the statutes which might affect his liability, the 
provisions of which he was presumed to know, and 
which became as much a part of his contract as 
though they were embodied in the bond.®*^ 
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B. CRIMES 


§ 75. Offenses 

a. In general 

b. Extension of federal criminal laws to 

Indian country 


a. In General 

The matter of crimes committed by or against In¬ 
dians, or in Indian country, is largely regulated by stat¬ 
ute, as in the case of adultery, larceny, robbery, or the 
taking or destruction of the property of Indians. There 


58. nisbursing agent in Indian l3% 
rlgatlon service 

(1) Surety for special disbursing 
agent In Indian Irrigation service is 
presumed to execute bond with full 
knowledge of statute, 25 U.S.C.A. § 
S8, charging officer with knowledge 
of irregularity in payment.—Mary¬ 
land Casualty Co. v. U. S., C.C.A.Md., 
37 F.2d S18. 

(2) In view of 26 XJ.S.C.A. § 88 
such surety was liable for payments 
made as salaries of fictitious em¬ 
ployees notwithstanding money so 
paid was used to purchase govern¬ 
ment supplies.—Maryland Casualty 
Co. r. U. S., supra. 

59u Talse lmpxis<mxneint 

The view has been taken that the 
surety on the bond of the superin¬ 
tendent of an Indian agency was lia¬ 


ble for damages for false imprison¬ 
ment in which such superintendent 
participated.—^U. S. ex rel. Hum¬ 
phrey V. J€uius, D.C.ldaho, 30 F.2d 
530, reversed on other grounds, C.C. 
A., Janus v. U. S. ex rel. Humphrey, 
38 F.2d 431. 

60. U.S.—^In re Indian Inspector, 17 
Op.Atty.-Gen. 891. 

61. U.S.—^U. S. V. Humason, C.C.Or., 
28 F.Cas.No.15.420, 5 Sawy. 537. 

Discontinuance of office of Indian 
agent see supra subdivision a of 
this section. 

62. U.S.—^U. S. Fidelity & guaranty 
Co. V. U. S., Mont., 150 F. 550, 80 
C.C.A. 446, affirmed 29 SCt. 702 , 
214 U.S. 607. 63 L.Bd. 1061. 

63. U.S.—U. S. V. Pierson, Colo., 146 
P. 814, 76 C.C.A. 390—U. S. V. Fi¬ 
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delity Trust Co., Wash., 121 F. 
766, 68 C.C.A. 42—U. S. v. Young. 
C.C.N.Y., 44 F. 168. 

31 C.J. p 633 note 91. 

64- U.S.—^U. S. V. Sinnott, C.C.Or.. 
26 P. 84. 

65- U.S.—U. S. V. McClane. C.C.Or, 
74 P. 163—U. S. V. Roberts. C.C. 
Ohio, 10 P. 540. 

68. U.S.—U. S. V. Patrick, Kan., 73 
P. 800, 20 C.C.A. 11, appeal dis¬ 
missed 18 S.Ct. 949. 42 L.Ed. 1216 
—^U. S. V. Stowe, D.C.Minn., 19 P. 
807. 

31 C.J. p 534 note 94. 

67. U.S.—^U. S. Fidelity & Guaran¬ 
ty Co. V. U. S., Mont., 150 P. 660, 
SO aC.A. 446, affirmed 29 S.Ct. 
702, 214 U.S. 507, 63 Li.Bd. 1061. 

31 C.J. p 534 note 95. 
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Is some difference of Judicial opinion respecting the ef¬ 
fect to be given reservations made in treaties with the 
Indians as respects acts made criminal by statute after 
the treaty became effective. 

In the United States, what acts, committed by or 
against Indians or in the Indian country, constitute 
criminal offenses and are punishable as such de¬ 
pend largely on statutory provisions, generally con¬ 
tained in acts of congress, it being within the pow¬ 
er of congress to enact laws on this subject,®^ and 
in the construction of statutes the courts have 
passed on the criminal character of sundry acts so 
committed, such as adultery,®^ assault with intent 
to kill,*^® cutting timber,71 homicide,72 larceny and 
receiving stolen property,^® offenses concerning cat¬ 
tle,7^ resisting an officer,76 smuggling,7® robbery,77 
settlement or survey of Indian lands,78 and taking 
or destroying the property of Indians.79 The son 
of a negro father and Indian mother has been held 
not an Indian within the contemplation of federal 
statutes providing for the punishment of Indians 


committing enumerated offenses, since the child fol¬ 
lows the condition of the father.®® Although fur¬ 
nishing intoxicating liquor to an Indian is prohib¬ 
ited by law, as discussed infra § 76, an Indian may 
be convicted of forging an order to furnish liquor 
to bearer.®! A statute making it a misdemeanor for 
a person to convey land where he or his privies 
have not had possession or exercised certain pos¬ 
sessory rights within presenbed period applies 
where the grantor is an Indian allottee.®^ 
Prosecutions for hunting and fishing. Where 
Indians have by treaty reser^^ed hunting or fishing 
rights in specified territory, it has been held that 
no subsequent state or federal statute may abridge 
such reserved rights and that an Indian hunting 
or fishing in such territory in violation of penal 
statutes purporting to forbid his so doing is not 
guilty of a crime.®® On the other hand, the view 
has also been expressed that an Indian tribe with 
vrhom a treaty was made was not an independent 


68 . U.S.—^U. S. V. Thomas, Wis., 14 
S.Ct 426, 151 U.S. 677, 38 L.Bd. 
276—U. S. V. Kempf, D.C.Wls., 171 
P. 1021—U. S v. Cha-To-Kah-Na- 
Pe-Sha, Ark. Super., 25 P.Cas.No. 
14,789a, Hempst. 27. 

Aoluslva authority 
Congrress has the exclusive juris¬ 
diction and authority to determine 
status of Indians residing upon an 
Indian reservation and to define the 
crimes which might be committed 
therein and determine the punish¬ 
ment therefor.—Bailey v. U. S., C. 
O.A.Arlz., 47 F.2d 702. 

69. Okl.—Goodson v. U. S., 64 P. 
423, 7 Okl. 117. 

31 C.J. p 534 note 98 [a]. 

70. U.S.—U. S. V. Logan, C.C.Or., 
105 P 240. 

31 C.J. p 534 note 98 [b]. 

71. U.S,—U. S. V. Kempf, D.C.Wls., 
171 P. 1021. 

31 C.J. p 534 note 98 [c]. 

ApplioahiUty of statute 

(1) By act of congress it has been 
made a criminal offense to cut tim¬ 
ber standing upon any Indian res¬ 
ervation, or lands belonging to or 
occupied by any tribe of Indians, 
under authority of the United States. 
—Act June 4, 1888, 26 U.S.St at L. 
P 166, 18 U.S.C.A. § 104. 

(2) This statute is applicable 
where the cutting is done by tribal 
Indians as well as by other persons. 
U.S.—U. S. V. Konkapot, C.C.Wis., 43 

P. 64. 

Okl.—Labadle v. U. S., 61 P. 666, 6 
Okl. 400. 

(3) It does not apply to one who 
removes and uses for building pur¬ 
poses timber which has been cut on 
an Indian reservation by another 


person without his aid or encourage¬ 
ment.—^U. S. V. Konkapot, supra. 

72. U.S.—Tooispah v. U. S., C.C.A. 

Okl., 137 F.2d 718. 

29 C.J. p 1049 note 21. 

78. U.S.—U. S. V. Chavez, N.M., 64 
S.Ct 217, 290 U.S. 857, 78 L.Ed. 
360. 

Ind.T.—Bise v. U. S., 82 S.W. 921, 5 
lnd.T. 602. 

31 C,J. p 634 note 98 [dl. 

74. U. S.—U. S. V. Chavez, N.M., 54 
S.Ct 217, 290 U.S. 857, 78 L.Ed. 
360. 

31 C.J. p 534 note 98 [ej. 

75. U.S.—Mackey v. Miller, 126 F. 
161, 62 C.C.A. 139. 

31 C.J. p 534 note 98 [f]. 

76. U.S.—Bailey v. U. S., C.C.A. 
Ariz., 47 F.2d 702. 

Xndians as subject to laws conoem- 
iiLg smuggUi&g 

Indians, although residing on res¬ 
ervation adjoining international 
boundary, are subject to general 
laws of United States prohibiting 
smuggling, and the fact that smug¬ 
gling is not one of the offenses enu¬ 
merated in 18 U.S.C.A. § 548 as open 
to federal prosecution when commit¬ 
ted by Indians on a reservation does 
not preclude its being an offense 
punishable under the general pro¬ 
visions of 26 U.S,C.A, S 217.—Bailey 
v. U. S.. C.C.A.Ariz., 47 F.2d 702. 

77. Okl.—Axhelm v. U. S., 60 P. 
98, 9 OkL 321. 

31 C.J. P 534 note 98 [g]. 

7a U.S.—Chinn v. Darnell, C.C. 
Ohio, 5 F.Oas.No.2,684, 4 McLean 
440. 

31 C.J. p 534 note 98 [h]. 
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79. U S —^U. S. V. Perryman, Ct-Cl., 
100 U.S. 235, 24 L.Ed. 645. 

31 C.J. p 534 note 98 [i]. 

80. U.S.—U. S. V. Ward, C.C.Cal., 
42 P. 820. 

81. Cal.—^People v. James, 42 P. 479, 
110 Cal. 156. 

82. Okl.—Oklahoma Trust Co. v. 
Stein, 136 P. 746, 39 Okl. 756. 

83. U.S.—^U. S. V. Cutler, D.C.Idaho, 
37 F.Supp. 724. 

Idaho.—State v. McConville, 139 P.2d 
485. 

Ptshlng without lioexuie 
Where original treaty, not abro¬ 
gated by successful treaties, gave 
Nez Perce Indians exclusive right 
to fish streams running through or 
bordering reservation and right to 
fish in accustomed places, and re¬ 
mainder of land not allotted Indians 
for reservation was government 
purchased and acquired by white set¬ 
tlers, and state admission bill failed 
to refer to Indian fishing rights, Nez 
Perce Indian could not be convicted 
for fishing without a license In a 
stream originally within reservation 
and customarily fished by Indians,— 
State V. McConville, supra. 
Migratoxy bird act 

(1) Under treaty with Shoshone 
(Eastern Band) and Bannock Tribes 
of Indians, Indian could not be pros¬ 
ecuted under Migratory Bird Treaty 
Act for killing a wild duck on the 
reservation after 4 P. M., and infor¬ 
mation must be dismissed.—U. S. v. 
Cutler, D.C.Idaho, 87 F.Supp. 724. 

(2) Protection of migratory birds 
generally see Game $ 10 b. 

Indian, rights of: 

Fishing generally see Fish $ 18. 
Hunting generally see Game § 7 
notes 63, 64. 
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nation or sovereignty but that the Indians were 
mere occupants of the land subject to the sovereign¬ 
ty of the United States, and it was held that despite 
a treaty reserv’ation of hunting privileges on un¬ 
occupied lands of the United States outside an In¬ 
dian reservation, after such lands became part of a 
state admitted to the Union, such state, as the then 
sovereign, had power to pass laws governing its 
own territory and that an Indian hunting on such 
lands in violation of state laws Avas guilty of an 
offense.^^ 

In the Indian Territory, congress having adopted 
the laws of the state of Arkansas, as far as they 
were locally applicable, the common law became in 
force as to crimes, and an accused might be indict¬ 
ed and punished for an offense not defined by 
statute, but which existed by the common law.^s 
Where there was conflict between the laws of such 
state and those of the United States, the latter gov- 
erned.8fi 

Territorial laws which attempt to punish acts 
made criminal by the laws of the United States have 
no force within an Indian reservation.^"^ 

b. EztensioxL of Federal Orinunal Laws to Li- 
dian Coxuitry 

Specific provisions of federal statutes have extended 
the criminal law of the United States to Indian country, 
which term Includes both unceded lands remaining in the 
possession of Indian tribes and lands reserved out of the 
public domain for their use as communities. Offenses 
committed by one Indian against another within Indian 
country may be punishable as crimes where covered by 
applicable criminal statutes, but otherwise are non- 
criminal as far as our law Is concerned and are to be 
dealt with by tribal custom or regulation. 


The general laws of the United States relating to 
punishment of crimes have been extended to Indian 
country by the provisions of federal statutes spe¬ 
cifically covering such matter, 25 U.S.C.A. § 217,8^ 
and congress has power to prohibit and punish acts 
denominated misdemeanors within Indian reserva- 
tions.8^ Under the broad provisions of the statute 
making United States criminal laws applicable to In¬ 
dian country, as construed in connection with stat¬ 
utes punishing specific acts as crimes, it has been 
held that a nonindian may be convicted for a crime 
committed within Indian country against an Indian 
in violation of federal law.^® Offenses committed 
by one Indian against the person or property of an¬ 
other Indian, on an Indian reservation, and as to 
which specific provision is not made by statute, are 
not punishable under the laws of the United States,, 
but are to be dealt with according to Indian tribal 
customs and laws,^^ and in the absence of specific 
provision by statute it has been held not a crime 
for one Indian to commit adultery®^ incest^^ 
with another Indian on an Indian reservation, or 
on such a reservation to assault another Indian with 
intent to rape her,®^ such matters being for tribal 
regulation and not for criminal punishment under 
then existing statutes. 

The term ^Tndian country*^, as used in statutes 
extending federal criminal law thereto, includes any 
unceded lands owned or occupied by an Indian tribe 
or nation.®® The term, however, is not confined to 
lands to which the Indians retained their original 
right of possession;®® it also includes portions of 
the public domain lawfully set apart as an Indian 
reservation,® 7 even though never previously occu- 


84. Wash.—State v. Wallahee, 266 
P. 94, 143 Wash. 117. 

86. Ind.T.—Carter v. U. S., 37 S.W. 
204, 1 Ind.T. 342. 

86. IimLT.—G lover v. U. S., 91 S.W. 
41, 6 Ind.T. 262, reversed on other 
Srrounds 147 F. 426, 77 CC.A. 450, 
8 Ann.Oas. 1184. 

87. Okl.—CkJodson v. U. S.. 54 P. 
423, 7 Okl. 117. 

8a Minn.—State v. Cloud, 228 N.W. 

611, 179 Minn. 180. 

89. Mont—State v. Bisr Sheep, 243 
P. 1067. 76 Mont 219. 

9a U.S.—U. S. V. Chavez, N.M., 64 
act 217, 290 U.S. 367, 78 Ii.Bd. 
360. 

XAvoeny of cattle belonsrin^: to In- 
dtes of IPneblo of Isleta, although 
committed by persons not Indians, 
held within statute defining such of¬ 
fense.—TJ. S. V. CSiavez, supra. 

91. U.S.—U. S. V. Quiver. S.D., 36 S. 
Ct 69», 241 US. 60^' id UBd. 119$. 


Nev.—State v. McKenney, 2 P. 171,' 
18 Nev. 182. 

99. U.S.—U. S. v. Quiver, S.D., 86 
S.Ct 699, 241 U.S. 602, 60 Ii.Ed. 
1196. 

31 C.J. p 534 note 1 [a]. 

93. U.S.— ISx. parte Hart P.C.Or., 
157 P. 130. 

31 C.J. p 534 note 1 [c3, P 375 note 
10 Cb]. 

94. U.S.—U. S. V. King, D.C.Wis., 81 
F. 626. 

31 C.J. p 534 note 1 [b]. 

95. U.S.—U. S. V. Chavez, 54 S.Ct 
217, 290 U.S. 857, 78 L..Bd. 860. 
Pueblo of Xsleta in New Mexico 

held **lndian country,” within stat¬ 
ute msLking general criminal laws 
applicable to Indian country.—^U. S. 
V. Chavez, supra* 

Country to whioli Indians retained 
right of use 

^Indian country,” within statute 
extending to Indian country general 
criminal laws of United States, is 
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country to which Indians retained 
right of use and occupancy, involv¬ 
ing under certain restrictions free¬ 
dom of action and of enjoyment in 
their capacity as a distinct people, 
and which ceases to be such when 
title of Indians Is extinguished, un¬ 
less by virtue of some reservation 
expressed at time and clearly ap¬ 
pearing.—^E3x parte Nowabbi, 61 P.2d 
1139, 60 Okl.Cr. 111. 

9a U.S.—Donnelly v. U. S., 33 S.Ct. 
449, 228 U.S. 248, 57 L.Ed. 820, 
Ann.Cas.l91dB 710, rehearing de¬ 
nied 83 S.Ct. 1024, 228 U.S. 708,. 
57 L.Ed. 1035. 

97. U.S.—^Donnelly v. U. S., supra. 
Minn.—SUte v. Cloud. 228 N.W. 611,. 
179 Minn. 180. 

Beservatton created for Mississip¬ 
pi COilppewas by Treatr of 186? be¬ 
came “Indian country*' within feder¬ 
al criminal statutes.—State v. Cloud,, 
supra. 

Highway as within, reservatton 
A crime ^ committed on highway 
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pied by the Indians.®^ Allotments of such lands 
made to Indians fall within the meaning of the 
term ‘‘Indian country but lands as to which the 
United States has parted with title, and over which 
it no longer exercises any control, are not regard¬ 
ed as Indian country even though they may lie ■with¬ 
in the exterior boundaries of a reservation and it 
has been held that noncontiguous tracts of land ac¬ 
quired by the United States from private persons 
and by it allotted to Indians individually, and not as 
a community, do not fall ■within the meaning of the 
term “Indian country” as employed in the statutory 
provisions under discussion.^ 

§ 76. - Selling or Furnishing Liquor 

a. In general 

b. “Indians” within protection of stat¬ 

utes; knowledge of status 

a. In General 

It is within the power of the federal congress to regu¬ 
late liquor traffic with Indians even though occurring out¬ 
side Indian country or reservations, and the policy of 
penal statutes broadly forbidding the sale or furnishing 
of intoxicants to Indians is to protect them outside as 
weii as Inside Indian reservations. The sale or furnish¬ 
ing of intoxicants to an Indian may be a penal offense 
when In violation of controlling state or federal statutes, 
such an offense may be committed by as well as against 
an Indian, and the only wrongful Intent requisite to be 
proved is that Involved in doing the forbidden act. 

Congress may regulate or prohibit traffic in intox¬ 
icating liquor with tribal Indians within a state 
whether on or off an Indian reservation,® and it is 
a penal offense to sell or furnish intoxicating liq¬ 


uor to Indians in violation of federal treaty or 
statute^ or in violation of state statutes® in various 
terms forbidding such acts and punishing them as 
crimes, as in the case of liquor traffic with the In¬ 
dians in violation of federal statutes, discussed in¬ 
fra § 77, relative to liquor traffic in Indian country. 
Where the statute broadly condemns the selling or 
giving of liquor to any Indian, a ward of the gov¬ 
ernment, the fact that Indian to whom liquor was 
given was off the reservation at the time he re¬ 
ceived it affords no defense,® and it has been de¬ 
clared the policy of statutes of this character to 
protect Indians, who by treaty or otherwise are un¬ 
der the tutelage of the government, from the debas¬ 
ing influence of intoxicating liquors when they are 
outside as well as when they are inside an Indian 
reservation."^ 

Intent of accused. Under statutes of the charac¬ 
ter discussed above it has been held unnecessary to 
conviction to prove a ■wrongful intent beyond that 
which is involved in the doing of the prohibited 
act.® 

Liability of Indians. Under statutes of this char¬ 
acter which render it a crime for any person to sell 
or furnish intoxicating liquor to an Indian, the 
crime may be committed by an Indian who sells or 
furnishes intoxicants to another Indian, the words 
“any person” including an Indian unless there is a 
specific statutory exception of Indians as persons 
who may be guilty;® but, under a statute making it 
a criminal offense to sell liquor to an Indian, an 
Indian who solicited another to sell him whiskey is 


within territorial limits of Onondaga 
reservation was within reservation, 
in view of treaties of 1788 and 1793 
and Indian Li. § 12.—^People ex rel. 
Schuyler v. Liivingstone, 205 N.Y.S. 
888, 123 Misc. 605. 

98. U.S.—Donnelly v. U. S.. 33 S.Ct 
449, 228 U.S. 243, 57 L.Dd. 820, 
Ann.Cas.l913B 710, rehearing de¬ 
nied 33 S.Ct 1024, 228 U.S. 708, 57 
L.Bd. 1035. 

99. U.S.—^U. S. V. Ramsey, Okl., 46 
S.Ct 659, 271 U.S. 467, 70 L.Bd. 
1039—Tooisgah v. U. S., C.C.A.Okl„ 
137 F.2d 713. 

Bestxicted allotment 

(1) Murder of Osage Indian by 
white men, on Indian allotment con¬ 
veyed in fee with restriction against 
alienation, was committed in Indian 
country, within meaning of law giv¬ 
ing United States exclusive jurisdic¬ 
tion of punishment therefor.—^U. S. 
V. Ramsey, supra. 

(2) Land which was formerly a 
part of Indian reservation estab¬ 
lished by United States in part of 
Oklahoma which was fonn^rly 


Oklahoma Territory which is in pos¬ 
session of Indian under restricted 
allotment without power of aliena¬ 
tion is “Indian country" within stat¬ 
ute extending general federal crim¬ 
inal laws to Indian country.—^Bx 
parte Nowabbi, 61 P.2d 1139, 60 Okl. 
Cr. 111. 

Trust patent allotment 
Minn.—State v. Cloud, 228 N.W. 611, 
179 Minn. 180. 

1. Mont.—State v. Big Sheep, 243 P. 
1067, 76 Mont. 219. 

8 . W'is.—State v. Shepard, 300 N.W. 
905, 239 Wia. 345. 

3. U.S.—U. S. V. Nice, S.D., 36 S. 
Ct. 696, 241 U.S. 591, 60 L.Bd. 1192, 
overruling In re Hefl, Kan., 25 S. 
Ct. 606, 197 U.S. 488, 49 L.Bd. 848. 

4. U.S.—U. S. V. Forty-Three Gal¬ 
lons of Whiskey, Minn., 93 U.S. 
188, 23 L.Bd. 846—U. S. v. MUler, 
D.C.Nev., 106 F. 944. 

31 C.J. p 535 note 12. 

5. Cal.—^People v. Bray, 38 P. 731, 
105 Cal. 344, 27 L.R.A. 158. - 

31 C.J. p 535 notes 13, 14. 

?9X 


e. tr.s.— U. S. V. Miller, D-CNev., 
106 F. 944. 

31 C.J. p 535 note 22. 

7- U.S.—U. S. V. Holliday, Minn. & 
Mich., 3 Wall. 407, 18 L.Bd. 182— 
JJ. S. ▼. Miller, D.C.Nev., 105 F. 
944. 

Trafllo not in Indian country 
The fact that liquor traffic with 
Indians was conducted in lands ced¬ 
ed to a state, and which was not 
technically “Indian country" under 
then existing law, did not preclude 
such conduct ftom constituting a 
penal offense where it was in viola¬ 
tion of a condition attached to the 
treaty of cession and forbidding the 
introduction of intoxicating liquors 
into such ceded lands.—^U. S. v. For¬ 
ty-Three Gallons of Whiskey, Minn., 
93 U.S. 188, 23 UBd. 846. 

& U.S.—U. S. V. Miller, D.QNev., 
105 F. 944. 

31 C.J. p 536 note 29. 

9. U.S.—^U. S, V. Miller, supra. . 
31 C.J. p 535 note 16. 
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not punishable for soliciting and inciting another to 
commit a crime.^® 

b. ^Indians” within Protection of Statutes; 

Knowledge of Status 

Persons classified as “Indians” within the contem¬ 
plation of statutes punishing the offense of selling or fur¬ 
nishing intoxicating liquor to Indians include those with 
allotments, or under guardianship without allotment; 
those under charge of a superintendent or agent, whether 
or not on the reservation at the time of sale; full-blooded 
Indians of no tribe, and Indians of the half-blood or per¬ 
sons of Indian descent even though not more than a 
certain per cent Indian. The fact that an Indian has 
become a citizen does not take him out of the protection 
of such statutes. The defendant's ignorance that the 
purchaser of liquor Is an Indian has been held no de¬ 
fense. 

Among the persons to whom it is a crime to sell 
or furnish intoxicating liquor generally, or within 
Indian country, under the governmental policies 
considered supra subdivision a of this section and 
infra § 77, are included Indians to whom allotments 
of land have been made, as long as the title there¬ 
to is held in trust by the government,Indian al¬ 
lottees for a prescribed period, ^nd Indians to¬ 
ward whom the national guardianship continues as 
long as tribal relations exist, even though not en¬ 
titled to any allotment Indians under the charge 
of a superintendent or agent,wherever they may 
be;i5 Indians, including mixed bloods, over whom 
the government exercises guardianship full- 
blood Indians not members of any tribe persons 
of Indian descent and mixed blood Indians, be¬ 
ing more than a certain part Indian.^® Such stat¬ 
utes have been held to apply in respect of Indians 
who have become citizens.^® 

The Pueblo Indians of New Mexico, it has been 


held, do not come within the classes of Indians to 
whom the sale of intoxicating liquor is prohibited 
by act of congress.^i 

Kiiowledge of stahis. It has been held that an 
accused may be convicted under statutes forbidding 
the sale or furnishing of intoxicants to Indians 
even though he in good faith believed the person 
acquiring the liquor to be a nonlndian.22 

§ 77. -Introducing into. Having in Pos¬ 

session, Manufacturing, or Selling 
Liquor in Indian Country 

a. In general 

b. "Indian country” within meaning of 

statutes 

c. Forfeiture of liquor or other property 

used in violation of statutes 

a. In Omersl 

The courts have upheld the validity of federal statutes 
prohibiting as a criminal offense the introduction, pos¬ 
session, manufacture or sale of intoxicating liquor within 
Indian country. However, the mere transportation of 
such liquor across Indian country, or the simple physical 
presence In such country of a person possessing intoxi^ 
eating liquor, is not a violation of the statutes. What 
constitutes Intoxicating liquor under the statute Is a 
question of mixed fact and law. 

It is within the power of the federal congress to 
prohibit the introduction, possession, manufacture, 
or sale of intoxicating liquor within Indian coun- 
try,23 such power finding its source in part in the 
commerce clause of the federal Constitution and in 
part in the recognized relation of tribal Indians aa 
wards of the federal govemment,^^ and the courts 
have upheld the validity of sundry federal statutes 
enacted in the exercise of this power.25 Liquor 


10. U.S.—Lott V. U. S., Alaska, 205 
P. 28. 12S C.C.A. 336, 46 L.R.A„N. 
6 ., 409. 

11. U.S.—U. S. V. Nice, S.D., 36 S. 
Ot 696. 241 U.S. 591. 60 L.Ed. 1192. 

31 C.J. p 535 note 19. 

12. U.S.—U. S. V. Znmwalt, D.C. 
Idaho. 186 P. 596—parte Viles, 
D.C.Wash., 139 P. 68. 

13. U S.—^Dupuis V. U. S., C.C.AOr., 
5 P.2d 231. 

14. U.S.—Hayes v. U. S., C.C.A.OkL, 
112 P.2d 676. 

31 aJ. p 536 note 21. 

15. U.S.—U. S. V. Miller, D.C.Nev., 
105 P. 944. 

31 C.JT. p 535 note 22. ^ 

18. U.S.—Mosier v. U. S.. Okl., 198 
P. 64, 117 O.C.A. 162, certiorari 
denied 38 S.Ct. 778, 229 U.S. 619, 
57 L.Ed. 1354. 

31 C.J. p 635 note 23. 

17. Wfs.— 33agan v. State, 156 N.W. 
153, 162 Wls. 358. 


l& Mich.—People v. Gebhard, 115 
N.W. 64, 151 Mich. 192. 

31 C.J. p 535 note 25. 

19. Wash.—State v. Kenney, 145 P. 
450, 83 Wash. 441. 

31 C.J. p 535 note 26. 

20. U.S.—Brown v. U. S., C.C.A. 
Arlz., 8 P.2d 433, certiorari denied 
46 S.Ct. 203, 269 U.S. 587, 70 L. 
Ed. 426, and followed in Owens v, 
U. S., C.C.A.Ariz., 8 P.2d 436, 
certiorari denied 46 S.Ct 203, 269 
U.S. 586, 70 L.Ed. 426. 

81 C.J. p 535 note 27. 

2L N.M.—^U. S. V. Mares, 88 P. 1128, 
14 N.M. 1. 

31 C.J. p 536 note 28. 

22 . U.S.—^Hayes v. U. S., C.C.A.Okl., 
112 P.2d 676. 

31 C.J. p 536 note 30. 

Ctood-falth, belief that buyer was a 
Mexlean 

In prosecution for selling intoxi¬ 
cating liquor to an Indian ward of 
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the United States under supervision 
of Indian agency, defendant’s belief 
in good faith that the buyer was a 
Mexican was not a defense.—Hayes 
V. U. S., supra. 

28. Okl.—^Ex parte Nowabbi, 61 P^ 
2d 1139, 60 OkLCr. 111. 

31 C.J. p 536 note 32 [a], 

24. Okl.—^Bx parte Nowabbi, 61 P. 
2d 1139, 60 OkLCr. 111. 

25. U.S.—^Reynolds v. U. S., C.C.A^ 
Okl., 48 P.2d 762—Hodges v. U. 
S., C.C.A.Okl., 36 P.2d 366, rehear-, 
ing 35 P.2d 694—Tiller v. U. S., C. 
C.A.Okl., 34 P.2d 398—Morris v. 

U. S., C.C.A.Okl., 19 F.2d 131, cer^ 
tiorari denied 48 S.Ct. 37, 276 U.S. 
643, 72 L.Ed. 416—Sharp v. U. S.» 

C. C.A.Okl., 16 F.2d 876, affirming, 

D. C., Ex parte Sharp, 13 P.2d 651 
—^Billingsley v. U. S., C.C.A.OkL, 
16 P.2d 754—Lucas v. U. S., C.C.A, 
Okl., 16 F.2d 32—Elam v. U. S., 
C.C.A.OkL, 7 P.2d 887—Browning 

V. U. S., C.C.A.Okl., 6 P.2d 801, 
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traffic in Indian country or lands conducted in vio¬ 
lation of treaty and statutory provisions constitutes 
a criminal offense,^® as where it is a criminal of¬ 
fense to possess intoxicating liquor in Indian coun¬ 
try where its introduction is prohibited,^^ or to 
manufacture, sell, or give away such liquors in 
Alaska,or in the Indian Territory.29 
The transportation of liquors as an article of 
commerce across a reservation®® or the land of an 
Indian allottee,is not a violation of the statute 
against the introduction of intoxicants. The mere 
physical presence of a person having liquor in his 
possession in the Indian country is not enough to 
constitute the offense of introducing liquor there¬ 
in,®® the statute being intended to prevent such in¬ 
troduction for the purpose of furnishing it to the 
Indians.®® Where a person drives a vehicle which 
he knows to contain intoxicating liquor into prohib¬ 
ited territory, he is guilty of introducing it, wheth¬ 
er his purpose was to aid the owner of the liquor 
who was with him, and whether or not he had a 
financial interest in the liquor.®^ 


The question of what constitutes ^^intoxicating 
liquors'* within the contemplation of statutes of this 
character will depend on the wording of the partic¬ 
ular statute under consideration, the nature of the 
liquor, and the use to which the evidence shows 
that it was put.®® 

b. “Indian Country*’ within Meaning of Stat¬ 
utes 

The term ^'Indian country,as used in federal stat¬ 
utes forbidding the introduction of intoxicating liquor 
therein, or Its sale, manufacture, or possession, is one of 
constantly changing application, and what constitutes 
Indian country In any given case must be determined 
from the intent of congress as revealed by Its enact¬ 
ments and their application to the facts of the case. 

The term “Indian country,” as used in the stat¬ 
utes making it a crime to introduce, sell, manufac¬ 
ture, or possess intoxicating liquor therein, has a 
constantly changing application,®® lands which at 
one time constituted Indian country within such 
statutes may cease to be such,®^ and what consti¬ 
tutes Indian country will depend on the intention 


certiorari denied 46 S.Ct. 25. 269 
U.S. 568. 70 L.Bd. 416—Flack v. 
U. S., C.C.A.Okl., 291 P. 376. 
ae. U.S.—Hayes v. U. S.. C.C.A.OkL, 
112 P.2d 676—Swafford v. U. S,, C. 
C.A.Okl., 26 P.2d 581. 

31 C.J. p 536 note 32. 

Bepeai 

(1) Statutes making it a criminal 
offense to introduce, possess, manu¬ 
facture, or sell intoxicating liquor 
In Indian country, etc., were not re¬ 
pealed by the National Prohibition 
Act.—Kennedy v. U. S., Okl,, 44 
S.Ct. 501, 265 U.S. 344, 68 L.Ed. 1045 
—Hawley v. U. S.. C.C.A.Okl., 15 P. 
2d 621—Brown v. U. S., C.C.A.Ariz., 
8 P.2d 433, certiorari denied 46 S.Ct. 
203, 269 U.S. 587, 70 L.,Bd. 426, fol¬ 
lowed in Owens v. U. S., C.C.A.Ariz., 

5 F.2d 485, certiorari denied 46 S.Ct. 
203, 269 U.S. 586, 70 L..Bd. 426—Elam 
V. U. S., C.C.A.Okl.. 7 P.2d 887— 
Morrison v. U. S., C.C.A.Okl., 6 F.2d 
809—Browning v. U. S., C.C.A.Okl.. 

6 P.2d SOI, certiorari denied 46 S.Ct. 
25. 269 U.S. 568, 70 L.Bd. 416—Mc- 
Clintic V. U. S., C.C.A.Okl., 283 P, 
781. 

(2) Statutory provisions admitting 
the territory of Oklahoma into the 
Union were construed as not repeal¬ 
ing the federal statute forbidding 
the manufacture, sale, etc., of intox¬ 
icating liquor in former Indian Ter¬ 
ritory.—Swafford v. U. S., C.C.A.Okl., 
25 P.2d 681—Sharp v. U. S.. C.C.A. 
Okl.. 16 F.2d 876. affirming, D.C.. Ex 
parte Sharp, 13 P.2d 661—^Edwards 
V. U. S., C.C.A.Okl.. 5 P.2d 17. 

(3) Other statutes not impliedly 
repealed see 31 C.jr. p 536 note 82 
£b]. 


27. U.S.—^Brown v. U. S., C.C.A. 
Minn., 265 P. 623. 

81 C.J. p 637 note 38. 

28. U.S.—U. S. V. Nelson, r>.C.Alas- 
ka, 29 P. 202, affirmed, C.C., Nelson 
V. U. S., 30 P. 112. 

29. Ind.T.—Taylor v. U. S., 98 S.W. 
123, 6 Ind.T. 360—U. S. v. Cohn, 
62 S.W. 38, 2 Ind.T. 474. 

30. U.S.—U. S. V. Four Bottles 
Sour-Mash Whisky, D.C.Wash.. 90 
P. 720. 

31 C.J. p 637 note 36. 

31. U.S.—Butterfield v. U. S., OkL, 
241 P. 666, 164 C.C.A. 332. 

32. U. S.—U. S. V. Tadish, D.C.Ariz., 
211 P. 490. 

Mont—U. S. V. Carr, 2 Mont. 234. 

33- U.S.—U. S. V. Tadish, D.CJUiz., 
211 P, 490. 

34u U.S.—Archard v. U. OkL, 212 
P. 146, 129 C.C.A. 83. 

35. Beer 

(1) Prior to the passage of 27 U. 
S.St at Ii. p 260, the statute did not 
prohibit the introduction of beer.— 
Sarlls V. U. S., Ark., 14 S.Ct 720, 
152 U.S. 670, 38 L.Ed. 566—In re Mc¬ 
Donough, D.C.Mont, 49 F. 860. 

(2) A shipment of beer or other 
Intoxicating liquors into that part of 
the state which, prior to statehood, 
was the Indian Territory, is prohib¬ 
ited by the act of March 1, 1895, 
28 U.S.St at Ii. p 693 c 146.—State 
V. Eighty-nine Cajsks of Beer, 128 
P. 267, 36 Okl. 151. 

(3) Where accused conceded that 
bottles allegedly sold by him to In¬ 
dian ward of the United States con¬ 
tained beer, proof that such beer 
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was intoxicating was unnecessary, 
since statute expressly denounces 
sale of malt liquor, including beer, 
and it is a matter of common knowl¬ 
edge that beer is a malt liquor.— 
Wayne v. U. S., C.C.A.N.D., 188 P.2d 
1 . 

Jamaios ginger and aprloot exteact 

(1) Although claimed to have been 
made for nonbeverage purposes, Ja¬ 
maica ginger and apricot extract 
constituted “Intoxicating liquors" 
within the condemnation of the stat¬ 
ute, where the facts showed that 
they contained ninety-three and five 
tenths per cent and forty-five and 
two tenths per cent alcoholic con¬ 
tent, respectively, and were diluted 
with other material and actually 
used for a beverage which did pro¬ 
duce intoxication.—Sharp v. U. S., C. 

C. A.Okl., 16 P.2cl 876, affirming, D.C., 
Ex parte Sharp, 18 P.2d 651. 

(2) Departmental regulation, per¬ 
mitting possession and sale of Ja¬ 
maica ginger, was held ineffective in 
Indian territory.—^Ex parte Sharp, 

D. aOkL, 18 P.2d 651, affirmed, C.a 
A., Sharp v. U. S.. 16 P.2d 876. 

36. U.S.—^Browning v. U. S., C.C.A. 
Okl., 6 P.2d 801, certiorari denied 
46 S.Ct. 26, 269 U.S. 568, 70 L..Bd. 
416. 

37- U.S.—^Browning v. U. S., supra. 
Test for determinhig whether lands 
have ceased to be Indian conn^ 
try 

Courts construe statutes prohibit¬ 
ing intoxicating liquor in Indian 
country as showing intention that 
Indian country should diminish as 
necessity for its existence disap- 
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of congress as rcTealed by its enactments when con¬ 
strued in the light of the facts of the case,^^ and 
the defining of the term by congress is simply one 
means of carrying out its policy of providing for 
the welfare of the Indians as wards of the nation.^^ 

c. Forfeiture of Idanor or Other Property Used in 
Violation of Statutes 

Under the provisions of controlling federal statutes^ 
liquor or property used In connection with its introduc¬ 
tion into Indian country is subject to seizure and for. 
feiture, irrespective of the claims of innocent owners or 
lienholders, and whether, In the case of a vehicle, it Is 
seized within or without Indian country. 

Where liquor is introduced into the Indian coun¬ 
try in violation of law, the liquor itself, the instru¬ 
ments or means used in conveying it thither, and 
the goods found in company with the liquors, are 
subject to seizure and forfeiture,^® and a motor 
vehicle used in such transportation of liquor may, 
under the statute, be subject to seizure and forfei¬ 
ture, regardless of the innocence of the owner 
thereof,or of the claims of an innocent lienhold- 
er .^2 Under an earlier statute, a seizure could be 
made only when the liquors were found in the In¬ 
dian country,but a later statute has been held to 
authorize seizures outside of the Indian country, 
when there is reason to suspect that intoxicants are 
about to be introduced therein.^^ 

Effect on state sovereignty. Statutes against tak¬ 
ing intoxicating liquors into Indian country within 
a state and providing for forfeiture of property so 
used do not deprive die state of its sovereignty over 
the area, since the federal government does not 


assert exclusive jurisdiction thereby within the In¬ 
dian country or colony, and its enactment for pro¬ 
tection of the Indian wards affects only the opera¬ 
tion, within the area, of such state laws as may con¬ 
flict with the federal enactment.^® 

§ 78. Prosecutions 

Matters relating to the prosecution of offenses 
by and against Indians, including questions of ju¬ 
risdiction, venue, and procedure, are discussed in 
detail in the following sections. 

Examine Pocket Parts for later cases. 

§ 79. -Jurisdiction 

a. In general 

b. Crimes by or against Indians 

c. Crimes in Indian country or on res¬ 

ervations not by or against Indians 

a. In General 

In the absence of due authorization by treaty or stat- 
ute, neither federal nor state courts have jurisdiction over 
a crime committed in Indian country by one Indian 
against another, this being a matter for regulation by 
tribal custom. 

Jurisdiction over crimes committed by one Indian 
against another, or within Indian country or reser¬ 
vations, is to be determined by controlling statutory 
and treaty provisions, and in the absence of such 
authorization a crime committed by one Indian 
against another in the Indian country is a matter 
for regulation by tribal custom or mores and was 
not within the jurisdiction of either federal^® or 


pears, and extinguishment of Indian 
title to land is practical test to de¬ 
termine whether Indian country has 
ceased to be such, in absence of ac¬ 
tion by congress disclosing different 
intention.—^Browning v. U. S., supra. 

sa. Streets and large part of town 
site ceased to be Indian country un¬ 
der facts of case.—^Browning v. U. 
S., supra. 

Faztloiilar lands as oonstitnting In¬ 
dian conntry 

(1) Grenerally.-^Buchanan v. IT. S., 
C.C.A.OkL. IS F,2d 496—SI C.J. p 
53$ note 32 [c], [i]. 

(2) The Reno Indian Colony, com¬ 
posed of Indians residing on land 
purchased by federal government for 
needy Indians, is an 'Tndian coun¬ 
try” within meaning of statute pro¬ 
viding for forfeiture of automobiles 
used to carry Intoxicants into *'In- 
dian country.'*—^TJ. S. v. McGowan, 
Neiv*.. $3'S,<Jt. 23$. 302 XJ.S. 535. 82 
Ij-Ud. 410, reversing, aC.A., 89 F.2d j 
201 , afirming; B.C., U. S. v. One I 
C^vrolet Sedan, 16 P.Supp. 453, j 
certiorari grafted 0. S. v. McGow-^ 


an, 58 S.Ct. 20, 802 U.S. $66, 82 L.Bd. 

614. 

39. U.S.—Browning v. U. S., C.C.A. 
Okl., $ F.2d 801, certiorari denied 
46 S.Ct. 25, 269 U.S. 568, 70 lu 
Bd. 416. 

4a U.S.—U. S. V. One Chevrolet 

Coup4 Automobile, C.C.A.ldaho. 68 
P.2d 235. 

31 ax p 537 note 42. 

41. U.S.—U. S. V. One Chevrolet 

Coupd Automobile, supra. 

Sistory of legislation 

U.S.—^U. S. V. One Chevrolet Coupd 
Automobile, supra. 

31 ax p 537 note 42 [bj. [c]. 

4SU U.S.—U. S. V. One Chevrolet 

Four-Door Sedan Automobile, D.C. 
Okl.. 41 P.2d 782—Hawley v. U. S., 
C.C.A.Okl., 16 F.2d 621. 

43. U.S.—^Bates v, Clark, Dak., 96 
U.S. 204, 24 KBd. 471. 

31 ax p 537 note 43. 

44. U.S.—^U. S. V. One Ford Five- 
Passenger Automobile, D.C.Okl., 
259 F. 645. 

31 ax p 537 note 44. 


45. U.S.—^U. S. V. McGowan, Nev., 
58 S.Ct. 286, 302 U.S. 535, 82 L. 
Ed. 410, reversing, C.C.A., 89 F.2d 
201, affirming, D.C., U. S. v. One 
Chevrolet Sedan, 16 F.Supp. 463, 
certiorari granted U. S. v. McGow¬ 
an. 58 S.Ct. 20, 302 U.S. 666, 82 L. 
Ed. 514. 

4a U.S.—Ex parte Kan-gi-shun-ca, 
Dak., 8 S.Ct. 396, 109 U.S. 556, 27 
L.Ed. 1030. 

31 ax p 537 notes 45, 46. 
l^Ldlan. Territory Act 
By act of congress, 26 U.S.SL at 
L. p 96, as to the then Indian Ter¬ 
ritory it was provided that the Con¬ 
stitution and laws of the United 
States prohibiting crimes and mis¬ 
demeanors in places within the sole 
and exclusive Jurisdiction of the 
United States should have the same 
force and effect in the Indian Ter¬ 
ritory as elsewhere in the United 
States, but that nothing in that act 
should be so construed as to deprive 
the courts of the civilized nations of 
exclusive Jurisdiction over all cases 
arising wherein members of such. 
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state^*^ courts. While provision has been made by 
federal statutes for jurisdiction of various offenses 
committed by white persons against Indians, or by 
Indians against white persons, and for jurisdiction 
of certain crimes committed within Indian country, 
to establish the jurisdiction of the court over an 
offense it is essential to show that the facts bring 
the case within the statutes^® and not within their 
exceptions, such as an exception excluding crimes 
committed by one Indian against another.^^ Under 
Penal Code § 328, 18 U.S.C.A. § 548, jurisdiction 
of enumerated offenses committed by an Indian 
against the person or property of another Indian or 
other person, in a territory, whether within or with¬ 
out a reservation, was conferred on the territorial 
courts, and jurisdiction of such offenses committed 
by an Indian against the person or property of an¬ 
other Indian or other person, in a state, and within 
the limits of an Indian reservation, was conferred 
on the federal courts, and the courts upheld the 
validity of this provision,®® which did not, howev¬ 
er, deprive the Indian tribes of exclusive jurisdic¬ 
tion over nonenumerated crimes committed by one 
Indian against another.®^ It has been stated broad¬ 
ly that jurisdiction over crimes of Indians turns on 
the place of the crime rather than on the status of 
the Indian as a ward of the government,®2 and it 
has also been stated that the United States does not 
assert exclusive jurisdiction over lands within an 
Indian reservation or over tribal Indians without 
such a reservation.®^ 

Jurisdiction of crime committed on site of In¬ 
dian school. Under United States Constitution Ar¬ 
ticle 1 § 8, as to the power of congress over places 
purchased by the consent of the legislature of a 
state for the erection of needful buildings, the 


§ 79 

United States has jurisdiction of criminal offenses 
committed on the site of an Indian school, to the 
purchase of which by the government the legisla¬ 
ture of the state has assented by joint resolution.®^ 

b. Grimes by or against Indians 

(1) Crimes committed within Indian 

country or reservations 

(2) Crimes committed outside Indian 

country or reservations 

(3) Nontribal Indians 

(1) Crimes Committed within Indian Coun¬ 
try or Reservations 

Under the statutes It is generally held that the fed¬ 
eral courts have Jurisdiction over crimes committed with¬ 
in Indian country or reservations by or against Indians, 
and that such jurisdiction is exclusive of that of state 
courts. While this rule has been held applicable to In¬ 
dian allottees, It has also been held that where an In¬ 
dian has obtained a patent in fee he becomes a citizen 
subject to the criminal Jurisdiction of the state wherein 
he may commit an offense even though on land orig¬ 
inally held under allotment within a reservation. 

Under the provisions of federal statutes, 25 U.S. 
C.A. § 217, broadly extending the criminal laws of 
the United States to Indian country, and other pro¬ 
visions to the effect that Indians committing against 
the person or property of another Indian or other 
person any of enumerated crimes on or within any 
Indian reservation under the jurisdiction of the 
United States Government shall be subject to the 
same laws and tried by the same courts as other 
persons committing any of the enumerated crimes 
within the exclusive jurisdiction of the United 
States, 18 U.S.C.A. § 548, the federal courts have 
jurisdiction to try Indians for commission of the 
enumerated offenses in Indian country or on res¬ 
ervations,®® as in the case of a homicide committed 


nations, whether by treaty, blood, 
or adoption, were the sole parties, 
or so as to interfere with the right 
and power of such civilized nations 
to punish such members for viola¬ 
tion of the laws of such nations not 
contrary to the treaties and laws 
of the United States.—^NToflre v. U. 
S., Ark., 17 S.Ct. 212, 164 U.S. 667, 
41 L.Ed. 588—-31 O.J. p 538 note 55 
[a]. 

47. Nev.—State v. McKenny, 2 P. 
171, 18 Nev. 182. 

48. U.S.—Smith v. U. S., Ark., 14 S. 
Ct. 234, 161 U.S. 60, 38 U.Bd. 67. 

31 C.J. p 637 notes 48-49. 

49. U.S.—Smith v. U. S., supra. 
Where state did not sustain bur¬ 
den of proving victim a white man, 
the court lacked jurisdiction to con¬ 
vict an Indian for the murder of 
another person within Indian coun¬ 
try, such other person being clas¬ 


sified as an Indian.—Smith v. U. S., 
supra. 

60. U.S.—^U. S. V. Kagrama, Cal., 6 
S,Ct 1109, 118 U.S. 376, SO L.Ed. 
223. 

31 C.J. p 538 notes 50, 51. 

51. U.S.—U. S. V. Quiver, S.D., 36 
S.Ct 699, 241 U.S. 602, 60 Li.Ed. 
1196. 

31 C.J. p 638 note 52. 

52. Mont—State v. Youpee, 61 P.2d 
832, 103 Mont 86. 

53. Mont.—State v. Big Sheep, 243 
P. 1067, 76 Mont 219. 

54. U.S.—U. S, V. Wurtzbarger, D. 
C.Or., 276 P. 763. 

65. U.S.—rTooisgah v. U. S., C.C.A 
Okl., 137 P.2d 713. 

Mont—State v. Monroe, 274 P. 840, 
8'8 Mont 556. 

Crimes committed within a terxl- 
tojy 

(1) An Indian charged with the 

795 


commission of any offense specified 
in the act of March 3, 1885, 23 U.S. 
St at L. p 38*5, 18 U.S.C.A 5 548, 
was triable in the territorial courts 
and under territorial laws.—parte 
Gon-shay-ee, Ariz., 9 S.Ct '543, 130 
US. 343, 32 L.Ed. 973, followed in 
Ex parte Captain Jack, Ariz., 9 S.Ct 
546, 130 U.S. 353, 32 L.Bd. 976. 

31 C.J. p 639 note 72. 

(2) It was improper to try him 
before the district court of the ter¬ 
ritory while sitting as a United 
States court—Ex parte Gon-shay-ee, 
Ariz., 9 S.Ct 643, 130 U.S. 343, 3-2 L. 
Ed. 978, followed in Ex parte Cap¬ 
tain Jack, Ariz., 9 S.Ct 546, 130 U.S. 
353, 32 L.Ed. 976. 

(3) With regard to offenses not 
named in that act and punishable 
under the laws of the United States, 
the district courts of the territory, 
sitting as United States courts, had 
exclusive jurisdiction.—^Welty v. U. 
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one Indian on another in such lands,5® and a 
federal court has jurisdiction to trj" a regularly en¬ 
rolled tribal Indian for commission of one of the 
enumerated crimes within the confines of the reser¬ 
vation against a nontribal Indian.®^ It has been 
said that the only facts essential to the jurisdic¬ 
tion of a federal district court within a state in such 
cases is that accused be an Indian and that he be 
charged with having committed the offense within 
the limits of the state and district and within the 
limits of an Indian reservation,®® and that under 
the statutory provisions the jurisdiction of the fed¬ 
eral courts extends to all Indians regardless of cit¬ 
izenship,®^ and, as shown infra this section, to of¬ 
fenses committed within Indian country or reserva¬ 
tions even though on land allotted to individual In¬ 
dians. 

In the absence of federal legislation conferring 
jurisdiction on state courts, they lack jurisdiction of 
crimes committed by tribal Indians on Indian res- 


erv'ations.®® State penal laws have been held inap¬ 
plicable to acts committed by Indians in Indian 
country,®^ and Indians residing on allotments held 
in trust for them by the federal government are 
wards of the United States, subject only to federal 
law for acts committed by them on such allot-^ 
ments,®^ although it has also been held that state 
laws, except as restricted by due authority of con¬ 
gress, extend to all crimes committed on lands with¬ 
in the part of the state of Oklahoma that was for¬ 
merly Indian Territory in the absence of a contrary 
provision in the enabling act or treaty with the Five 
Civilized Nations or Tribes.®® It is usually held 
that a state court has no jurisdiction over crimes 
committed by®^ or against®® Indians within a res¬ 
ervation, such jurisdiction being in the United 
States or the tribal courts,®® and the federal ju¬ 
risdiction in such cases being deemed exclusive 
even though the Indian ward may be a citizen;®^ 
but there are a few early decisions to the con- 


S., 76 P. 121, 14 Okl. 7—Goodson v. 
U. S., 54 P. 423. 7 Okl. 117. 

(4) Under Oklahoma Enabling* Act 

13, 14, a federal court In the west¬ 
ern district of the state had juris¬ 
diction of a prosecution for murder 
committed in Indian country by a 
white man against a victim not 
shown not to have been an Indian, 
within such district, prior to admis¬ 
sion of the state.—^Maust v. Warden 
of the U. S. Penitentiary, at Leav¬ 
enworth, C.O.A.Kan., 283 P. 912. 
Meet of admission of tezxitozy as 
state 

Authority of United States to pun¬ 
ish crimes committed by or against 
Indians continued after admission of 
Oklahoma as state, although author¬ 
ity to punish other crimes therein 
was ended.—U. S. v. Ramsey, Okl., 
46 S.Ct. 559, 271 U.S. 467, 70 L.Ed. 
1039. 

66. U.S.—Tooisgah v. U. -S., C.C.A. 

Okl., 137 P.2d 713—Davis v. U. S., 

C.C.A.Or., 32 P.2d 860. 

57. U.S.—^Davis v. U. S., supr€L 
sa U.S.—Quagon v. Biddle, C.CA. 

Kan., 5 P.2d 608. 

Bape of one Indian by another 
U.S.—Quagon v. Biddle, supra. 

The son of a negro father by an 
Xndlau mother is not an “Indian,*' 
within the meaning of the federal 
statute providing for the punish¬ 
ment of Indians committing certain 
offenses, as the child follows the 
condition of the father.—^U. S. v. 
Ward, C.aCal., 42 P, 320. 

69. tr.S.—Quagon V. Biddle. C.C.A. 

Kan., 5 P.2d 608. 

ward of government althongh a 
oitlsen 

An Indian allottee, who has not 


obtained patent in fee, Is a ward of 
the government, although a citizen, 
and under Act Febr. 8, 1887, § *6, as 
amended by Act May 8, 1906, 34 U.S. 
St. at L. p 182, 26 U.S.C.A. § 349, is 
subject to exclusive jurisdiction of 
the United States.—State v. Big 
Sheep, 243 P. 1067, 75 Mont 219. 

60. U.S.—^Application of Konaha, C. 
■C.A,Wis., 131 P.2d 737, affirming, 
D.C., Ex parte Konaha, 43 P.Supp. 
747. 

Adtatexy 

Where a tribal and a nontribal In- 
diaji committed adultery on an In¬ 
dian reservation, such act being a 
crime under state law but not one 
of the crimes enumerated by 23 U.S. 
St at L. p 385, 18 U.S.C.A. § 548, as 
within federal jurisdiction when 
committed by Indians, It was held 
that the state court had jurisdiction 
to prosecute the nontribal Indian, a 
quarterbreed, but lacked Jurisdiction 
to prosecute the tribal Indian.— 
State v. Campbell, 65 N.W. 553, 63 
Minn. 354. 

61. Minn.—State v. Cloud, 228 N.W. 
611, 179 Minn, 180. 

State game law 

Chippewa Indian living on allot¬ 
ment cannot be punished by state 
for taking muskrat thereon in vio¬ 
lation of state laws.—State v. Cloud, 
supra. 

63. Minn.—State v. Cloud, supra. 

63. Okl.—Ex parte Nowabbl, 61 P. 
2d 1139, 60 OkLCr. 111. 

64. U.S.—Yohyowan v. Luce, D.C. 
Wash., 291 P. 425. 

Mont.—State v. Toupee, 61 P.2d 83'2, 
835, 103 Mont. 86, quoting Cormui 
JiLZlB—State V. Monroe, 274 P, 840, 
83 Mont 656. 


N.Y.—^Nephew v. State, 36 N.T.S.2d 
541, 178 Mlsc. 824. 

Wis.—State V. Rufus, 237 N.W. 67, 
205 Wis. 317. 

31 C.J. p 538 note 56. 

Crime committed by Tribal 
wlthont aUotment 
A member of Crow Indian Tribe, 
not an allottee, and still maintaining 
tribal relations, is a ward of the 
government and subject to federal 
jurisdiction for acts committed with¬ 
in reservation, and a state lacks ju¬ 
risdiction to punish such an Indian 
for such acts.—'State v. Big Sheep,. 
243 P. 1067, 75 Mont 219. 

Statutory rape 

State court is without jurisdiction 
to entertain prosecution of Indian, 
having tribal relations and residing 
on reservation, for crime of statu¬ 
tory rape committed within limits of 
reservation on Indian having tribal 
relations and residing on reserva¬ 
tion.—State V. Rufus, 237 N.W. 67, 
205 Wis. 317. 

Federal injunction of criminal pro¬ 
ceedings in state courts see Courts 
§ 43. 

65. U.S.—Donnelly v. U. CaL, 33 
S.Ct. 449, 228 U.S. 243, '57 L.Ed. 
8*20, Ann.Cas.l913E 710, rehearing 
denied 33 S.Ct 1024, 228 U.S. 708, 
67 L.Bd. 1035. 

Mont.—State v. Toupee, 61 P.2d 832, 
835, 103 Mont 86, quoting Corpua 
JtLrls, 

661 Mont—State v. Toupee, supra. 
67- Mont.—State v. Phelps, 19 P.2d 
319, 93 Mont 277. 

Cltizeii retaining status as Indian 
Indian to whom land allotment 
has been made and while allotment 
is held by government in trust, al¬ 
though not under immediate super- 


796 



42 C.J.S. 


IFDIANS 


trary,®^ in part overruled by later decisions.®® In 
this connection, however, it is to be noted that there 
is authority to the effect that criminal statutes re¬ 
lated to Indians, enacted in furtherance of federal 
guardianship over them, do not confer exclusive 
jurisdiction on the federal courts,*^® and it has been 
held that the provisions of a statute punishing as¬ 
saults with deadly weapons by white men on In¬ 
dians or other persons or by Indians on white men, 
within the Indian country, do not oust state courts 
of jurisdiction over such an offense committed by 
a white man on an Indian within Indian country.^i 

In the case of crimes committed within Indian 
reservations by or against Indian allottees, there is 
some authority to the effect that the state courts 

may take jurisdiction 

this is a federal question which has now been re¬ 
solved in favor of the exclusiveness of federal ju¬ 
risdiction as against state jurisdiction in such cas¬ 
es,^? and federal jurisdiction over crimes committed 
by or against Indians within Indian country or res¬ 
ervation generally is recognized, whether or not 
such crimes were committed on lands allotted to in¬ 
dividual Indians.74 In any event, it was held that 
the federal court had jurisdiction of a crime com¬ 
mitted on an Indian reservation by an Indian al¬ 
lottee who had not received a patent from the 
United States and was under the charge of a United 
States Indian agent,*^® or of a crime committed 
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against an allottee Indian, on an allotment held in 
trust by the United States for the allottee, within 
the trust period.*® An Indian who has taken land 
in severalty and who has voluntarily taken up with¬ 
in the limits of the state his residence separate from 
any tribe of Indians, and who has adopted habits 
of civilized life, is amenable to the general criminal 
laws of the state as to all criminal offenses, al¬ 
though committed within an Indian reser\’ation, ex¬ 
cepting only where the acts of congress, by express 
provisions, in particular cases have made the laws 
of the United States applicable to such Indians.77 
An Indian obtaining a patent in fee to his allotment 
ceases, it has been held, to be a ward of the gov¬ 
ernment and becomes a citizen with the usual prh* 
ileges and immunities and subject as any other citi¬ 
zen to the criminal jurisdiction of the state courts 
where an Indian has received a patent in fee to 
land previously allotted him, under statutory pro¬ 
visions making him a citizen, he ceases to be a 
government ward and becomes subject to state laws 
and liable for manslaughter thereunder, even though 
he may also hold an additional allotment under 
trust and not in fee,*^® and it has also been held 
that a fully emancipated Indian who has broken 
a state law may not defend against the power of 
the state to punish him by claiming as a sanctu¬ 
ary the home of another Indian on land the title of 
which is still held by the United States within an 


vision of Indian airent, and thougrh 
he may be United States and state 
citizen, remains an Indian within 
federal acts regrarding crime.—State 
V. Phelps, 19 P.2d 319, 93 Mont 277. 
88 . Mont.—State v. Toupee, 61 P.2d 
833, 835, 103 Mont 86 , QUOtingT Co^r- 
pUB Juris. 

Tenn.—State v. Foreman, 8 Tergr. 
256. 

3*1 C.J. p o38 note 0 * 8 . 

69. Wis.-^tate v. Rufus, 237 N,W. 
67, 205 Wis. 317, overrulingr State 
V. Doxtater, 2 N.W. 439, 47 Wis. 
298. 

70. N.C.—State v. McAlhaney, 17 S. 
E.2d 352, 220 N.C. 387. 

71. N.C.—State v. McAlhaney, su¬ 
pra. 

72. Kan.—In re Now^gre-zhuck, 76 
P. 877, 69 Kan. 410. 

31 C.J. p 538 note 61. 

73. U.S.—Tohyowan v. Luce, D.C. 
Wash., 291 F. 425. 

31 C.J. p 538 note 60. 

Controllingr character of federal deci¬ 
sions as to jurisdiction of offenses 
committed on Indian Reservations 
see Courts § 206 note 49. 

74. U.S,—Hatten v. Hudspeth, CC, 
A.Kan., 99 F.2d 501—Quagon v. 
Biddle, C.C.A.Kan., 5 F.2d 608— 


U. S. V. Prank Black Spotted 
Horse, D.C.S.D., 28*2 P. 349. 
Mont—State v. Phelps, 19 P.2d 319, 
93 Mont 277. 

75- Wash.—State v. Condon, 139 P. 
871, 79 Wash. 97. 

Pending due issuance of fee shnple 
patent 

Under statute providing that al¬ 
lottees to whom trust patents had 
been issued should be subject to the 
exclusive jurisdiction of the United 
States until issuance of a fee-simple 
patent, jurisdiction to try a reserva¬ 
tion Indian who had received a trust 
patent but who had not received a 
patent in fee simple, although trust 
period had expired, was exclusively 
In the proper federal court, notwith¬ 
standing the secretary of interior, 
presuming to act under the authority 
of statute permitting issuance of a 
certificate of competency to an Indi¬ 
an to whom a patent in fee con¬ 
taining restrictions on alienation has 
been Issued, had granted the Indian 
a certificate of competency.—^Ex 
parte Pero, C.C.A.Wis., 99 P.2d 28, 
certiorari denied Lee v. Pero, '59 S. 
Ot. 581, 306 U.S. <648, 83 L.Ed. 1043. 

76. U.S.—^U, S. V. Pelican, Wash., 34 
S.Ct. 296, 232 U.S. 442, 58 L.Ed. 
676. 


77. Neb.—Kitto v. State, 152 N.W. 

380, 98 Neb. 164, LR.A.191'5F 587. 
S.D.—State v. Nimrod, 138 N.W. 377,. 
30 S.D. 239. 

78b U.S.—^U. S. ex rel. Marks V. 

Brooks, D.C.Ind., 32 F.Supp. 422. 
Cal.—People v. Pratt, 80 P.2d 87, 26 
CaLApp.2d 618. 

Mont.—State v Big Sheep, 243 P* 
1067, 75 Mont 219. 

Possession, of peyote 
Indian is subject to jurisdiction 
of state court for possession of pey¬ 
ote, if he is not under federal re¬ 
striction, or if offense is committed 
on land to which United States has 
relinquished title.—State v. Big 

Sheep, supra. 

Vlolatiott of state game law 
Full-blood Chippewa Indian, re¬ 
ceiving patent In fee from federal 
government to land on White Earth 
Indian Reservation, and who after 
expiration of trust period sold land 
and removed therefrom, could be- 
convicted in state court for violating 
state game and fish laws by trapping 
muskrats on reservation during 
closed season.—State v. Bush, 263 N. 
W. 800, 195 Minn. 413. 

79. Mont.—State v. Monroe, 274 P. 
I 840, 88 Mont 656. 
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Indian reservation.^® Wher-e, however, it appears 
from statutes that the intent of a state in ceding 
iand to the federal government for an Indian res¬ 
ervation and of the federal government in assum¬ 
ing jurisdiction of offenses committed on such res¬ 
ervation was for the federal government to assume 
the entire jurisdiction within such lands, federal ju¬ 
risdiction continues over such lands even though it 
may have parted with title thereto in favor of an 
individual Indian, so that a crime committed on 
land within the boundaries of the reservation is 
within federal jurisdiction even though the gov¬ 
ernment’s title has been extinguished.^^ The courts 
have upheld the validity of statutes by which the 
state of South Dakota ceded certain lands to the 
federal government for use as an Indian Reserva¬ 
tion, and by which the federal government assumed 
jurisdiction over certain crimes committed on In¬ 
dian reservations within the state,*- and a statute 
conferring on the district courts of the United 
States for the district of South Dakota jurisdiction 
over specified crimes committed ‘Svithin the limits 
of any Indian reservation” in South Dakota has 
been construed as meaning by the quoted words land 
within the territorial limits of such a reservation re¬ 


gardless of whether or not Indian title to such land 
has been extinguished.** 

(2) Crimes Committed outside Indian Coun¬ 
try or Reservations 

state courts have Jurisdiction to prosecute Indians 
for crimes committed within the state and outside Indian 
country or reservations and to prosecute white men for 
offenses committed by them against Indians outside the 
reservation, and it has been said that the federal courts 
have never exercised jurisdiction over offenses committed 
by Indian wards of the government within a state and 
outside Indian country or reservations. 

The United States has never attempted to pun¬ 
ish its Indian wards for crimes committed within 
the limits of a state but outside a reservation, and 
even before he became a citizen, if an Indian com¬ 
mitted a crime within a state and without his reser¬ 
vation, he was amenable to the criminal laws of 
the state and subject to the jurisdiction of its 
courts.*^ The express consent of congress is not 
essential to the exercise of state jurisdiction over 
crimes committed by Indians when off the reserva¬ 
tion.** The state courts exercise exclusive juris¬ 
diction over crimes committed by tribal or other 
Indians within the state and outside the limits of 
any Indian reservation,*® where there are no stat- 


80. Mont,—State v. Sheep, 243 
P. 1067, 75 Mont 219. 
anuoicipatad Xodlaa on aasna basis 
as White maa 

A white man could not commit 
with impunity an act contrary to 
state law simply because he did it 
in the home of an Indian ward on 
land owned by the United States in 
an Indian reservation, and neither 
may a fully emancipated Indian, who 
is Just as much subject to state 
criminal jurisdiction under such cir¬ 
cumstances as would be a white 
man.—State v- Big* Sheep, supra. 

m. U.S.—TJ. S. V. Prank Black Spot¬ 
ted Horse, D.C.S.D., 282 P. 349. 

82. U.S.—Kills Plenty v. U. S., O.C 
A.S.D., 133 F.2d 293. 

power of state to cede Jurlsdictloii. 

South Dakota could cede to United 
States jurisdiction over certain 
crimes committed within limits of 
Indian reservations in state even 
with respect to patented lands with¬ 
in reservations.—^Kills Plenty v. U. 
S., supra. 

83. U.S.—Kills Plenty v. U. S., su¬ 
pra. 

X^szeeny 

United States district court for 
South Dakota had jurisdiction of 
prosecution for larceny of automo¬ 
bile committed within boundaries of 
Bosebud Indian Reservation in South 
Dakota, notwithstanding Indian ti¬ 
tle t*> townsite on which larceny al¬ 
legedly was committed had previ¬ 


ously been extinguished.—^Kills 

Plenty v. U. S., supra. 

84. Mont.—State v. Big Sheep, 243 
P. 1067, 75 Mont. 219. 

85. N.M.—Trujillo v. Prince, 78 P.2d 
145, 42 N.M. S37. 

86L Mont—State v. Toupee, 61 P,2d 
832, 835, 103 Mont 86, citing Cor¬ 
pus Juris—State v. Big Sheep, 243 
P. 1067, 75 Mont 219. 

Nev.—State v. Mendez, 61 P.2d 300, 
57 Nev. 192. 

N.T.—Nephew v. State, J-e N.Y.S.2a 
541, 178 Misc. 824—People ex reL 
Schuyler v. Livingstone, 206 N.Y. 
S. 888, 123 Misc. 605. 

'31 aj. p '539 note 68. 

Part of crime committed outside Uu 
Sian. oouxLtry 

Jurisdiction of offense committed 
in stealing a horse was not limited 
to the United States courts on the¬ 
ory that accused was an Indian and 
a ward of the United.States govern¬ 
ment, and if any offense was com¬ 
mitted It was committed on land 
owned by another tribal Indian un¬ 
der a restricted allotment patent, 
where there was evidence that horse 
was driven to a point In Roosevelt 
County, and it was not shown that 
entire asportation in that county 
was on Indian land, and hence state 
court of that county presumptively 
had jurisdiction.—State v. Akers, 74 
P.2d 1138, 106 Mont 43. 

Statutory rape by XxUUau against In¬ 
dian outside reservation 
State court had jurisdiction of 
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prosecution of Indian for statutory 
rape of another Indian outside of 
reservation hut within state, al¬ 
though both Indians were tribal In¬ 
dians living on reservation and both 
were allottees of lands on reserva¬ 
tion to which patent fee had not 
been issued.—State v. Toupee, 81 P, 
2 d 832, 103 Mont. 86. 

Murder by (Indian within part of 
Oklahoma formerly Indian Ter. 
ritory 

(1) Land within part of Oklaho¬ 
ma which was formerly Indian Ter¬ 
ritory Is not "Indian country" with¬ 
in statute extending general federal 
criminal laws to such country, and 
hence state courts have jurisdiction 
to prosecute and sentence, under 
state laws, an Indian for murder, 
manslaughter, rape, assault with in¬ 
tent to Icill, arson, burglary, and 
larceny^ committed on another Indian 
on such land even when such crimes 
are committed on restricted Indian 
allotment.—Ex parte Nowabbi, 61 P. 
2d 11*39, 60 OkLCr. 111. 

(2) In this connection the court 
held that words "sole and exclu¬ 
sive," within statute that general 
laws of United States as to punish¬ 
ment of crime committed in any 
place within sole and exclusive juris¬ 
diction of United States should ex¬ 
tend to Indian country, do not apply 
to jurisdiction extended over Indian 
country, hut are only used in de¬ 
scription of laws which are extend¬ 
ed to it—^Ex parte Nowabbi, supra. 
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ute or treaty provisions panting or retaining ju¬ 
risdiction in favor of the United States.S7 Where 
the United States has relinquished title to former 
Indian lands within a state, the state courts have 
jurisdiction over offenses committed thereon even 
though by an Indian ward of the government,as 

in the case of an offense committed by an Indian 
on fully patented lands within the exterior bound¬ 
aries of an Indian reservation, which lands are 
regarded as not within the limits of an Indian res¬ 
ervation in the sense that would give federal courts 
exclusive jurisdiction,^® as in the case of offenses 
committed on lands owned in fee by individual 
Indians, as discussed supra subdivision b (1) of this 
section, or on lands withdrawn from an Indian res¬ 
ervation by act of congress.®® It has been held 
that a state court has jurisdiction of the prosecution 
of an Indian for an offense committed outside the 
exterior boundaries of an Indian reservation but 
within the ceded territory as contemplated by trea¬ 
ty.91 Where the federal government acquires 
lands from private persons, pursuant to a statute re¬ 
lating to allotments to Indians who refused to leave 
a given state and go into Indian territory, and the 
lands consist of separate noncontiguous parcels on 
which the Indians settled individually under allot¬ 
ments, and not as a community, such an allotment 
is not Indian country in the sense which would de¬ 
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prive the state of criminal jurisdiction, and an In¬ 
dian residing on such an allotment may be pun¬ 
ished under state law for an act committed on such 
land and declared criminal under state law.®^ The 
United States courts have not exclusive jurisdic¬ 
tion over an offense committed by one Indian 
against another Indian on an Indian allotment on 
the public domain outside the boundaries of any res¬ 
ervation and within the limits of the state.®® 

A state is authorized to punish its own citizens 
for offenses committed by them against Indians 
when off the reservation,®^ and state courts have 
jurisdiction over crimes committed by whites 
against Indians on lands formerly within a reser¬ 
vation which have been excluded from its bounda¬ 
ries prior to the commission of the offense.®® 

Offenses committed on highuxtys across Indian 
country or reservations. It has been held that, 
where the United States grants to a state the right 
to construct and maintain a highway across Indian 
lands, such highway ceases to constitute Indian 
country and falls within the jurisdiction of the state, 
so that its courts have jurisdiction to prosecute 
Indians for crimes committed thereon;®® but other 
courts have held to the contrary, that is, that ju¬ 
risdiction in such cases is exclusively federal and 
that the state courts lack jurisdiction,® ^ 


87- XJ.S.—U. S. V. Frank Black Spot¬ 
ted Horse, D.C.S.D., 282 P, 349—U. 
S. V. Sa-coo-da-cot, C.C.Neb., 27 
F.Cas.No.16,212. 1 Dill. '271. 

88 - Mont.—State v. Bigr Skeep, 243 
P. 1067, 75 Mont. 219. 

88 . Wis.—State v. Johnson, 249 N. 

W. 284, 212 Wls, 301. 

MaxLslaxicrkter oommltted by Tndiaa 
agajinst wlilte maa 
Wis.—State v. Johnson, supr€L 
Hxu&tinir deer out of season 
Chippewa Indian residing on reser¬ 
vation could be prosecuted in state 
court for hunting deer out of season 
on fully patented lands within 
boundaries of Indian reservation, 
treaties between Indians and United 
States reserving hunting and fishing 
rights in land ceded to United States 
not being applicable.—State v. John¬ 
son, supra. 

90. Nev.—State v. Mendez, 61 P.2d 
300, 57 Nev. 192. 

91. Wls.—State V. La Barge, 291 N. 
W. 299, 234 Wis. 449. 

Yiolation. of gomo law on land taxed 
locally 

The circuit court had juris'llction 
of prosecution of a Chippewa Indian 
for having possession of parts of a 
doe deer during the closed season on 


land located outside the exterior 
boundaries of reservation, but with¬ 
in ceded territory as contemplated 
by treaty, which land was taxed by 
the taxing authorities of town in 
which land was located,—'State v. 
La Barge, supra. 

92. Wis.—State v. Shepard, 390 N. 
W. 905, 239 Wis. 345. 

Breaking state gams law 
A state conservation warden may 
lawfully arrest a tribal Indian re¬ 
siding on lands acquired by the 
United States in Wisconsin, in a 
proprietary manner, for violation of 
fish and game laws committed on 
such lands, including illegal posses¬ 
sion of venison in closed season.— 
State V. Shepard, supra. 

93. S.D.—^Bx parte Moore, 133 N.W. 
817, 28 S.D. 339, Ann.Ca8.1914B 
648. 

94. N.M,—Trujillo v. Prince, 78 P.2d 

42 N.M. 337. 

95. S.D.—State v. Sauter, 205 N.W. 
25, 48 S.D. 409. 

96. Wis.—State v. Tucker, 296 N.W. 
645, 237 Wis. 810. 

97. U.S.—^Ex parte Konaha, D.C- 
Wis., 43 F.Supp. 747, affirmed, Cl 

< O.A., , Application of Konaha, 131 
1 F.2d 787. 


Mont.—State v. Monroe, 274 P. 840, 
83 Mont 556. 

Diivlaig while Intoxicated 
Grant to state of Wisconsin of au¬ 
thority to construct and maintain 
highway through Menominee Indian 
Reservation did not carry grant of 
Jurisdiction to state over crime of 
manslaughter committed by tribal 
Indian on such highway resulting 
from operation of automobile by 
such Indi€Ln while he was intoxicat¬ 
ed, since manslaughter is a crime 
for which an Indian within an Indi¬ 
an reservation under Jurisdiction of 
the United States may be punished 
under federal law.—^Application of 
Konaha, C.C.A.Wis., 131 F.2d 737, 
affirming, D.C., Ex parte Konaha, 43 
F.Supp. 747. 

Sojonmlng Tnilian 
Although a highway constructed 
over an Indian reservation within 
the state was a part of the Indian 
reservation so far as Jurisdiction¬ 
al questions were concerned, a crime 
committed Qn such a highway by a 
“sojourning** Indian was in effect 
committed by a non-Indian so that 
it fell within state and not exclu¬ 
sively within federal Jurisdiction 
even though committed on an Indian 
reservation.—People ex reL csuhuyler 
V. Livingstone^ 206 N.T.S. 888, 123: 
Misc. 605. 
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(3) Xontribal Indians 

A nontribal Indian has been held subject to the crim¬ 
inal Jurisdiction of state courts for crimes committed on 
Indian reservations within the state where the crime is 
not one of those enumerated in the controlling federai 
statute, but in the case of an enumerated crime it would 
seem that federal jurisdiction is exclusive. 

One not enrolled as a member of any tribe may 
nevertheless be an Indian within the contemplation 
of federal statutes placing in the federal courts ex¬ 
clusive jurisdiction of certain crimes committed by 
Indians in an Indian reservation.®® In the case of 
a sojourning Indian, not a member of the tribe, 
residing on a reservation, it has been held that state 
courts have jurisdiction to prosecute him for his 
crime under state laws committed against the per¬ 
son of a white person within the limits of the res¬ 
ervation where the crime is not one of the major 
crimes enumerated in the Federal Criminal Code, 
although if the crime were one of those enumer¬ 
ated in such statute the jurisdiction of the federal 
courts would be exclusive.®® It has also been held 
that one who is not a tribal Indian is just as amen¬ 
able to the criminal laws of the state for an offense 
committed on an Indian reservation therein as if 
the offense had been committed an3rwhere else in 
the state,^ and that when not restricted by treaty 
with an Indian tribe, or by the act admitting a state 
into the Union, the criminal jurisdiction of the 
state extends over the territorial limits of an In¬ 
dian reservation, so as to apply to all persons there¬ 
in who are not tribal Indians under the care of the 
United States.2 

Under a state statute providing that all laws of 
the state concerning crimes are extended to all In¬ 
dians within the state, whether on or off an Indian 
reservation, and are applicable to all crimes com¬ 
mitted by Indians within the state, whether commit¬ 
ted on or off an Indian reservation, save and ex¬ 


cept an offense committed on an Indian reservation 
by one Indian against the person or property of an¬ 
other Indian, the word “Indian” as used in such 
proviso or exception is not restricted to tribal In¬ 
dians, but should be construed in its usual sense as 
including all persons of the Indian race even though 
sustaining no tribal relationship or status.^ 

a Crimes in Indian Country or on Beservations 
Not by or against Indians 

In the absence of contrary reservation of power by 
treaty or statute. It is a general rule that state courts 
have Jurisdiction to prosecute non-indians for crinnes 
committed within Indian country or reservations where 
the crime does not involve an Indian victim. A fuiiy 
emancipated Indian is regarded as though he were a non- 
Indlan under this doctrine, and federal statutes reserving 
to the federai courts exclusive Jurisdiction over enumerat¬ 
ed crimes when committed by or against Indians do not 
deprive the state courts of power to prosecute for such 
crimes when committed by and against non-Indians. 

Except where jurisdiction as to crimes committed 
on a reservation in a state by others than Indians 
or against Indians is expressly reserved to the Unit¬ 
ed States by treaty or by the act admitting the 
state into the Union,^ or is subsequently provided 
for by act of congress, assented to by an act of the 
legislature,® state courts are vested with jurisdic¬ 
tion to try offenses committed within Indian coun¬ 
try or reservations where there is neither an Indian 
offender nor Indian victim involved,® and an Indian 
who is not only a citizen but also fully emancipated 
•so that he is no longer a ward of the government 
is regarded as a non-Indian under this doctrine.^ 
The single fact that a crime occurs within Indian 
country does not alone deprive a state court of ju¬ 
risdiction to prosecute accused, as where a white 
man commits a crime against another white man on 
such lands.® Where the enabling act admitting a 
state into the Union makes no reservation of juris¬ 
diction with respect to Indian tribes therein, but ad- 


98. U.S.—Ex parte Pero, C.C.A.Wls„ 
99 P.2d 28, certiorari denied Lee 
V. Pero, 59 S.Ct. 581, 806 U.S. 64S, 
83 XuEd. 1043. 

Son of Indian xuotber a 

breed 

The son of an Indian mother and a 
half-blood father, both of whom 
were recognized as Indians and 
maintained tribal relations, and who 
himself lived on a reservation and 
maintained tribal relations and- was 
recognized as an Indian, was an "'In¬ 
dian** within meaning of federal 
statute giving federal courts exclu¬ 
sive Jurisdiction over crimes com¬ 
mitted by an Indian an Indian 
reservation, notwithstanding that fie 
had not been enrolled with any In¬ 
dian tribe on "any -reservation.—^Ex 
parte Pero, supra. 


99. N.T.—^People ex rel. Schuyler 

V. Livingstone. 206 N.T.S. 888. 123 
Misc. 605. 

1 . Minn.—State v. Campbell, 65 N. 

W. 1563, 53 Minn. 354. 

31 C.J. p 539 note 76. 

d. Minn.—State v. Campbell, supra, 
fialf-blood 

A woman who was the daughter of 
a white father and an Indian mother, 
was not a tribal Indian and was sub¬ 
ject to prosecution in the state 
courts for adultery, a crime under 
state law, committed by her on an 
Indian reservation with a tribal In¬ 
dian.—State V. Csimpbell, supra. 

3. tNTev.—State v. Mendez, 61 P.2d 
30O, 57 Nev. 192. 
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4. Cal.—^People v. Pratt, 80 P.2d 87, 
89, 26 Cal.App.2d 618, citing Cor. 
pas Juris. 

31 C.J. p 539 note 65. 

6 . U.S.—U. S. V. La Plant, D.C.S.D., 
200 P. 93. 

3a O.J. p 539 note 66. 

6 L Mont.—State v. Monroe, 274 P. 
840, 83 Mont 556. 

N.a—State v. Adams, 196 S.E, 822, 
213 N.C. 243. 

Wash.—State v. Lindsey, 233 P. 327, 
133 Wash. 140. 

31 C.J. p 539 note 65. 

7. Cat—^People v. Pratt, 80 P.2d 
•87, 26 Cal.App.2d 618. 

Mont—State v. Monroe, 274 P. 840, 
83 Mont 556. 

8 . Mont—State v. Monroe, supra. 
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mits the state on a basis of equality with the orig¬ 
inal states, the sole jurisdiction, subject to certain 
exceptions, to try and punish nonindians, or fully 
emancipated Indians, rests in the state courts,® The 
state courts have jurisdiction to punish persons oth¬ 
er than Indians for offenses committed within res¬ 
ervations in the state and not against the person or 
property of an Indian.^® jf t^e jurisdiction of the 
United States is so reserved by treaty or enabling 
act, the United States courts have exclusive juris- 
diction.^1 

The territorial courts, sitting as United States 
courts, had exclusive jurisdiction over all crimes 
punishable by the laws of the United States, when 
committed by persons other than Indians, on an In¬ 
dian reservation.^^ 

§ 80. -Venue 

Under statutes pernnlttlng a change of venue where 
persons accused of homfcide are members of certain In¬ 
dian nations, the court may pass on the Issue of such 
membership and refuse a change of venue where the only 
proof offered Is the affidavit of accused. 

When an Indian seeks a change of venue, under 
the act of congress providing therefor in the case 
of members of the Choctaw and Chickasaw nations, 
when indicted for homicide, the court may pass on 
the question of such membership and refuse a 
change of venue when the only proof offered is the 
affidavit of accused.^® 

§ 81. -Procedure in General 

The usual common law or statutory procedure gov¬ 
erns the prosecution of offenses Involving Indians and 
those committed In Indian country or reservations. 

Except as other provision may be made by stat¬ 
ute, the rules of the common law govern as to pro¬ 
cedure in criminal cases arising in the Indian coun- 


tryM Under a statute providing that the laws con¬ 
cerning crimes and punishments and the laws con¬ 
cerning proceedings in criminal cases shall extend 
to the Indians in the state, an Indian on trial for 
crime is subject to the same laws as govern in the 
-ase of a white man.^5 

Warrant An officer at an Indian agency has 
no authority to arrest a resident on such reserva¬ 
tion without a warrant, on a charge of misdemean¬ 
or not committed in his presence.^® Where lands 
have ceased to be Indian country, by extinguishment 
of the Indian title, no special officer of the Indian 
service, no Indian superintendent, agent, or sub¬ 
agent, or his deputy, has authority, without a search 
warrant or other process, to search such lands, or 
the stores, houses, or other improvements thereon, 
owned or occupied by citizens of the United States, 
for intoxicating liquors.^^ 

§ 82. -Indictment or Information 

a. In general 

b. Offenses under liquor laws 

c. Issues, proof, and variance 

a. In G^eral 

Under the general rules governing indictments and In¬ 
formations, which apply to offenses by or against Indians 
or committed in Indian country, the indictment or Infor¬ 
mation should show that the offense charged Is within 
the Jurisdiction of the court, although where lack of Juris¬ 
diction does not affirmatively appear It has been held un¬ 
necessary to negative exceptions to jurisdiction. 

The sufficiency of an indictment or information 
for an offense concerning Indians or committed in 
Indian country should be tested by the general 
rules,^® as discussed in Indictments and Informa¬ 
tions. It must appear that the court in which it 
is found or filed has jurisdiction of the offense.^® 
Accordingly, where jurisdiction over offenses by 


9. CaL—People v. Pratt, 80 P.2d 
87, 26 Cal.App.2d 618. 

IQ. N.Y.—People ex rel. Schuyler v. 
Livingstone, 205 N.Y.S. 888, 128 
Mlsc. 605. 

11. U.S.—U.S. V. Partello, C.C. 

Mont., 48 P. 670. 

81 C.J, p 639 note 67. 

Bape of white womaa. hy white 
ttaa. conmitted on Indian resexva- 
tloa was within federal Jurisdiction. 
—U. S. V. Partello, supra. 

12. U.S.—Pickett V. U, S., OkL, *30 
S.Ct 265, '216 U.S. 456, 54 L.Ed. 
566. 

81 C.J. p 539 note 75. 

13- Ind.T.—Bruner v. XJ. S., 76 S. 
W. 244, 4 Ind.T. 580. 

42 C. J.S.-51 


14. Wash.T.—^Shapoonmash v. U. S., 

1 Wash.T. 188. 

81 C.J. p 539 note 79. 

XnjstxnotloxLSi 

In prosecution of Indian for mur¬ 
der of another Indian, wherein it 
was claimed that state court was 
without Jurisdiction, instruction that 
burden was on accused to show of¬ 
fense was committed on Indiin res¬ 
ervation and that accused was an 
Indian was held proper, as against 
the contention that it should have 
gone further and stated the extent 
to which this burden must be sus¬ 
tained. The court held the instruc¬ 
tion correct as a general proposition 
and sufficient where accused intro¬ 
duced no evidence to show that the 
klllmg occurred on an Indian reser¬ 
vation.—State V. Mendez, 61 P.2d 300, 
57 Nev. 192. 


15. Nev.—State v. Johnny, 87 P. 3, 
29 Nev. 203. 

IQL U.S.—John Bad Elk v. U. S., S. 
D., 20 S.Ct. 729, 177 U.S. 529, 44 L. 
Ed. 874. 

17. U.S.—Evans v. Victor, Okl., 204 
F 361, 122 0.0.A. 531, reversing, 
D.a, 199 P. 504. 

la U.S.—U. S. V. Ewing, D.C.S.D., 
47 P. 809. 

31 O.J. p 540 note 82. 

19. U.S.—U. S. V. La Plant, I).<3.S. 

D., 200 P. 92. 

31 O.J. p 540 note 83. 

Necessity and propriety of aver¬ 
ments as to Jurisdiction generally 
see Indictments and Informations 
8 110 . 
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one Indian against another is reserved to the tri¬ 
bal courts, an indictment in a federal court must 
aver that either accused or the party injured was 
not an Indian, 2 ® and a prosecution for homicide on 
an Indian reservation is not maintainable in the 
federal courts, under statutes conferring federal ju¬ 
risdiction over specified crimes, including homicide, 
on the federal courts where committed in an Indian 
reservation by or against Indians,^! where the in¬ 
dictment fails to allege either that accused or the 
person killed was an Indian. It has been held that 
an information filed in the state court of a county 
containing within its limits a part or the whole of 
an Indian reservation, against a person described 
as an Indian, need not, in order to confer jurisdic¬ 
tion, aver either that such person does not sustain 
tribal relations or that the offense was not com¬ 
mitted within the limits of such reservation and 
that where want of jurisdiction does not appear on 
the face of a complaint against an Indian, filed in 
a justice's court under a state statute forbidding 
anyone to have a certain drug, and such court has 
jurisdiction of such offense if committed in its coun¬ 
ty unless on land exclusively within the jurisdiction 
of the United States, it is not necessary to nega¬ 
tive the exception as it is not a constituent part of 
the offense.23 'WTiere an indictment charges an 
offense within an Indian reservation in a territory, 
it is not necessary to charge that accused is not an 
Indian, where it is not sought to convict him under 
the act of congress relating to Indians and crimes 
committed by them.24 Under statutory provisions 
extending all criminal laws to all Indians, except¬ 
ing offenses committed on a reservation by one In¬ 
dian against another, and making Indians commit¬ 
ting, against other Indians, certain crimes, on any 
reservation in a state, subject to the laws govern¬ 
ing other persons committing such offenses within 
the exclusive jurisdiction of the United States, it is 


not necessary that a state indictment against one 
Indian, for an offense against another, charge that 
the offense w-as committed off a reservation.^® 

Under the constitution of the Creek Nation, re¬ 
quiring the prosecuting attorney to indict all of¬ 
fenders, the finding of an indictment by a grand ju¬ 
ry is not necessary. The failure of a prosecuting 
attorney to sign an indictment in prosecuting an of¬ 
fender under such constitution is an informality 
curable by verdict in the absence of objection on 
the trial.2® 

Crime within jurisdiction of Cherokee Nation, 
The crime of murder committed by one Cherokee 
Indian on the person of another within the juris¬ 
diction of the Cherokee Nation is not an offense 
against the United States, but an offense against 
the local laws of the Cherokee Nation; and the 
statutes of the United States which provide for an 
indictment by a grand jury, and the number of per¬ 
sons who shall constitute such a body, have no ap- 

plication.27 

b. Offenses under Idanor Laws 

Indictments or informations brought under state or 
federal statutes concerning the introduction of liquor Into 
Indian country or its sale, manufacture, or possession In 
connection with Indians should comply with the general 
rules governing indictments and Informations, as with re¬ 
spect to formal requisites, certainty, and particularity, 
etc., and should show the intoxicating character of the 
liquor. 

Indictments and informations for introduction, 
possession, sale, or manufacture of intoxicating liq¬ 
uors in Indian country, or for its sale, or for fur¬ 
nishing it to Indians, in violation of federal and 
state statutes on such subjects, should comply with 
the general rules,2® as with respect to the certainty 
and particularity of averments,alleging the time^® 
and place®^ where the offense was committed, fol- 


sa U.S.—-Lucas V. U. S., Ark., 16 S. 

Ct 1*168, 163 U.S. 612, 48 L.Ed. 282. 
31 C.J. p 540 note 84. 

21. U.S.—U. S. V. La Plant, D.C.S. 
,D., 200 P. 92. 

22. Wash.—State v. Williams, 43* P. 
15, 13 Wash. 836. 

2 a Mont—State y. Bigr Sheep, 243 
P. 1067, 76 Mont 219. 

2 ft. OkL—^Herd v. U. S., 76 P. 291, 
13 Okl. 512, aflarmed Brown v.'U. 
^S., 146 P. 975. 77 O.C.A. 173. 

*2a 'N4y.—^U.' S. V. Buckaroo Jack, 
96 P. 497. 30,Nev.'32^. 

2 a Ind.T.— lEx. parte Tiger, 47 S. 
W. 304, 2 Ind.T.'41.“ ^ 

Ark., 16 

act 986, 163 U.S. 876, 

196. ' • 


2 a U.S.—Perry y. U. a, aaA.OkL, 
18 F.2d 477-T^ucas v. U. S., C.C.A. 
Okl^ 15 T.2d 92. 

31 C.J: p <540 note 97. 

Xnaiotmeats held smAolent to charge 
offense 

u.a—Ostrom y. U. S., CC.A.Okl., 29 
P.2d 346-^wafl:ord y. U. S., C.C.A. 
Okl., 25 P.3d 681 

29. U.S.—Lynch v. U. S.. C.C.A.Okl.. 
10 P.2d 947. 

31 C.J. p 540 note 93. 

Ihdlctmeiit for possession of lldtior 
2 i01d snfflciently definite 
U.a— Barham v. U. S., C.C,A.OkL. 14 
P.2d 836. 

30. U.S.—Lynch v. U. S.. C.C.A.Okl., 

10 F.2d 947. ' 

au U.S.—Lynch ^ y. U. S., suprsu 


Averment as to place held snfflcleut 
generally 

U.S—McMillan y. U. S., OkL, 27 P. 
2d 94—Morris y. U. S., C.C.A.Okl., 
19 P.2d 131, certiorari denied 48 
act 37, 27*5 U.S. 543, 72 L.Bd. 
416. 

Pailnre to specify particular loca¬ 
tion within Indian country 
An indictment for haying posses¬ 
sion of liquor in the Indian country 
is not insufficient because It does not 
specifically designate the particular 
location in the Indian country with¬ 
in the named district.—U. S. v. Luth¬ 
er, D.C.OkL, 290 P. 679. 

Place from which imported 
, indictment for conspiring^ to 
Violate the statute, prohibiting^ the 
carrying of intoxicating liquor into 
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lowing the language of the statute,formal requi¬ 
sites,^^ and the absence of duplicity.^^ Where the 
statute does not make the offense of introducing in¬ 
toxicants into Indian country vary with the quanti¬ 
ty introduced, it is not necessary to allege the quan¬ 
tity.^® 

Intoxicating character of liqtu>r. An information 
brought under a' state statute making it a penal of¬ 
fense to sell or furnish intoxicating liquor to an 
Indian should allege that liquor so sold or furnished 
was intoxicating.^® 

Name of purchaser. An allegation that accused 
sold liquor to divers Indians to the grand jury un¬ 
known sufficiently specifies the buyers in the ab¬ 
sence of evidence that their names were known to 
the grand jury and it has been held that, in an 
indictment for the sale of liquor to Indians, it is 
not necessary to name the Indians to whom the 
liquor was sold.®® 

c. Iss^nes, Proof, and Variance 

In the prosecution of an, offense concerning Indians, 
allegations descriptive of the offense should be proved as 
laid, but an unnecessary allegation need not be proved. 

In prosecutions for criminal offenses committed 
in the' Indian country,®® and in ‘prosetutions for the 
introduction or sale of liquor in Indian country or 
to Indians,.^® all allegations of the indictment which 
are descriptive of the offenses must be proved as 
alleged, but an unnecessary averment need not be 
provei^^ 

§ 83. -Evidence 

a. Presumptions and burden of proof 

the Indian Territory, need not allerd i 
that it was to be imported from 
Without the state of Oklahoma.— 

Joplin Mercantile Co. v. U. 'S., Mo., 

213 F. 926, 131 0.0.A. 160, Ann.Oas. 

19160 470, affirmed 8« S.Ot. 5291, 236 
U.S. 531, 59 L.Fd. 705. 

32. Ind.T.-—U. S. V. Buckles, 97 S. 

W. 1022, 6 Ind.T. 819. 

83. U.S.—Dosset v. TJ. S.. Okl., 248 
P. 902, 161 O.O.A. 20. 

34. U.S.—Ammerman v. U. "S., OkL, 

216 F. 826, 132 O.C.A. 470. 

31 C.J. p 540 note 96. 

IndictaiLeiLts held not had fox duplic¬ 

ity 

U.S.—McMillan v. U. S., O.O.A.Okl., 

27 P.2d 94. , 

31 CJ. p 540 note 96 [b]. 

35. Ind.T.—Parris v. U. S., 36 S.W. 

243, 1 Ind.T. 43. ‘ 

3^ Oal.—Treppa v. Justice's Court 
of No. 3 Tp., * Lake County, 36 P. 

2d 819, 1 Cal.App,'2d 374. 

Beer ^ * 

Infoimation charging sale of *TtlQ- 
uor," namely^ beer containing more 


b. Admissibility 

c. Weight and sufficiency 

a. Fresnmptioiis and Burden of Proof 

The burden of proof rests on the state to show that 
the status of an accused is such as to sustain the Juris¬ 
diction of the court; but where an Indian is accused In 
a state court of an' offense against another Indian, the 
burden rests on accused to show that the offense was 
committed on a reservation so as to give a federal court 
exclusive jurisdiction. There Is a presumption that one 
of mixed blood residing on a reservation Is In fact an 
Indian. 

Where the jurisdiction depends on the status of 
one of the parties, his status is a question of fact to 
be determined by the evidence, and the burden of 
proof is on the government to sustain the juris¬ 
diction of the court by evidence."*® Where a per¬ 
son apparently of mixed blood resides on a reserva¬ 
tion and claims to be an Indian, there is a pre¬ 
sumption that he is in fact an Indian.^® The'bur¬ 
den is oh an Ifidian, accused by the state of an of¬ 
fense against another Indian, to show that the of¬ 
fense was committed on a reservation, so as to give 
the federal courts exclusive jurisdiction, excepting 
in cases where judicial notice will be taken of Ae 
existence of a lawfully established and defined In¬ 
dian reservation."*^ In a prosecution for driving 
cattle from an Indian reservation, all presumptions 
are in favor of accused, and where*accused had 
permission of the Indian agent to sell cattle, it can¬ 
not be presumed that such cattle were-issue cattle, 
whose sale was forbidden by act of congress, there 
being no evidence on that point,*® 

shown to have known that Indian to 
whom he was charged with giving 
liquor was government ward was 
frivolous.—Scheff v. U, S., C.C.A. 
Okl., 33 F.2d 263. 

42. U.S.—Lucas V. U. S., Ark., 16 
S.Ct 1168, 163 U.S. 613, 43 L.Ed. 
1383. 

31 C.J. p *641 notes 11, 12.' 

43. Mont.—State v. Phelps, 19 P.2d 
319, 93 Mont. -277. 

Bvidence as raising presmnptioiL of 
birth on ressrvatloiL 
In prosecution for stealing cattle 
on an Indian reservation, evidence 
on the issue as to whether accused 
“Indian” of whom federal 
court had exclusive Jurisdiction war¬ 
ranted the presumption that accused 
was borh and raised on the reserva¬ 
tion.—State V. Phelps, supra. 
Bvldenoe not warcanting presump¬ 
tion of emancipation, 

Mont^—State v. Phelps, supra. 

44. . Nev,—State v. Buckaroo Jack. 
96 P. 497, 30 Nev. 825. 

45. .U.S.—Fisher v. U. S., S.D., 226 
F. 156, 141 C.C.A. 164. 


than one-half per cent and not more 
than three and two-tenths per cent 
of alcohol by volume, to filll-blooded 
Indian, was insufficient to state of¬ 
fense, in absence of allegation that 
liquor was intoxicating, since court 
could not declare such beer intoxi¬ 
cating as matter of law.—Treppa v. 
Justice's Court of No. 3 Tp., Lake 
County, supra. 

37. U.S.—Foerster v. U, S., Neb., 116 
F. 860, 64 C.C.A. '210, certiorari 
denied 23 -S.Ct 844, 187 U.S. -644, 
47 L.Ed. 347. 

Ind.-^State v. Jackson, 4 Blackf. 49. 
33. Cal.—^People v. Faust, 45 P. 261, 
113 Cal. 172. w - 

31 C.J. p <540 note 8. - - 

39. U.S.—Stevenson v. U. So Tex., 
86 F. 106, 29 C.aA. 600. 

40. U.S.—Flack v. U. S., C.C.A.Okl., 

272 F. 680. ” 

31 C.J. p ‘541 notes 5, 6. ' ’ ^' 

41. U.S.—'Stevenson v. U. S., Tex., 
86 F. 106, 29 C.C.A. 600. 

•31/C.J. p 541 note* 7. 

Frivolous objeottoa 

Objection that accused was not 
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§ 83 


b. Admissibility 

The general rules are applicable to admissibility of 
evidence in prosecutions for offenses concerning Indians, 
and It has been daid that where the accused is an Indian 
the court should be especially careful to observe the rules 
because of the danger of prejudice against him arising 
from his racial status. 

The general rules governing the admissibility of 
evidence in criminal cases, as considered in Crim¬ 
inal Law §§ 600-661, are applicable in prosecutions 
for criminal offenses concerning Indians,^® and in 
accordance therewith particular evidence has been 
held admissible^^ or inadmissible.^® It has been 
said that when the accused is an Indian, the court 
should be more careful than usual to obsei^^e the 
rules as to the admissibility of evidence, since the 
jury may be prejudiced against him on account of 
his race."*® 

c. Weight and Sufficiency 

The general rules govern questions relating to the 
weight and sufficiency of the evidence in prosecutions for 
offen*:e8 concerning Indians, as In the case of a prosecu¬ 
tion for violation of federal liquor laws concerning In¬ 
dians, wherein a conviction may not be supported by 
proof of mere suspicious circumstances. 

Under the rules governing weight and sufficien¬ 
cy of evidence in criminal prosecutions generally, 
as discussed in Criminal Law §§ 900-926, which 
general rule» apply in prosecutions for offenses con¬ 


cerning Indians,®® the evidence in particular cases 
has been held sufficient or insufficient to support a 
conviction,or to show particular facts.®2 

Introduction, possession, and manufacture of liq¬ 
uor in Indian country and sale or furnishing of liq¬ 
uor to Indians, In a prosecution for introducing 
intoxicants, a conviction cannot be supported on 
mere suspicious circumstances indicating that ac¬ 
cused was cognizant of the introduction of the liq¬ 
uor by his codefendant.®® Under statute the pos¬ 
session of intoxicating liquor in Indian country may 
be regarded as prima facie evidence of its unlawful 
introduction.®^ The presumption arising under such 
a statute'may be rebutted by evidence to the con¬ 
trail'.®® This statute does not apply where the 
charge is the carrying of liquor from outside the 
state of Oklahoma into that part v/hich was for¬ 
merly the Indian Territory.®® Under the foregoing 
rules, the evidence in particular cases has been held 
sufficient®^ or insufficient®® to sustain a conviction 
for liquor traffic concerning Indians, or to show 
particular facts.®® 

I 84. - Grade of Offenses, Punishment, 

and Review 

a. Grade of offense and punishment 

b. Review 


40. Neb.—Tate v. State, 78 N.W. 

4»4, 58 Neb. 295. 

31 CJ. p 541 note 16. 

47- U.S.—McMillan v. U. S., aC.A. 
Okl., 27 P.2d 94. 

31 C.J. p 541 note 15 [a], [b], M, 
aLtoaioa t i o n and conduct of aocnsed 
Evidence as to intoxication of ac¬ 
cused and his conduct at the plaoe 
of possession and transportation was 
held admissible in a prosecution, un¬ 
der 25 U.S.O.A. § 244, for possession 
of intoxicating liquor in Indian coun¬ 
try.—^McMillan v. U. S., supra. 

43. Idaho.—State v. Lott, 132 P. 

491, 21 Idaho 64-6. 

•31 C.J. p 54*1 note 16 [d]. 

49. N.T.—People v. Soloman, 106 N. 
T.S. 1110, 67 Mlsc. 288. 

5a U.S.—Tucker v. TJ. S., Okl., *236 
F. 542, 149 C-CA. 594, certiorari 
denied 38 >S.Ot. 60, 245 U.S. 659, 
62 L.Ed. 535. 

31 CJ. p 541 note 19. 

53. U.S.—Emery v. TJ, S., C.C.A.S. 
D.. ill 'F.2d 661. 

on Indian reservation 
Evident iKld an^clent to sustain 
cnlnvi'dtienA-lSmery U. S., supra. 

i i , 

52. U.S.—Emery v. U. a, supra. 


Statu aa Indian 

(1) In prosecution for stealing 
cattle on Indian reservation, evi¬ 
dence was held to show accused was 
tribal Indian of whom federal court 
had exclusive jurisdiction.—State v. 
Phelps, 19 P.2d 319, 93 Mont. 277. 

(2) In murder prosecution of ac¬ 
cused who denied jurisdiction of the 
state on the ground that he was an 
Indian, evidence that accused had 
lived in Mexico, had relatives there, 
bore Mexican name, and was thought 
by those among whom he lived to be 
Mexican, was not sufficient to war¬ 
rant finding that accused was not an 
Indian, where accused had offered 
his own testimony and that of an 
expert witness that he was an In¬ 
dian.—State v. Mendez, $1 P.2d 300, 
57 Neb. 192. 

sa U.S.—^Tucker v. U. S„ OkL, 236 
P. 54*2, 149 C.C.A. 694, certiorari 
denied 38 S.Ct. 60, 245 U.S. 669, 62 
LuEd. 535. 

54. U.S.—Harris v. U. Minn., 249 
P. 41, 161 C.C.A. 101, certiorari de¬ 
nied 38 S.Ct 426, 246 U.S. 675, 62 
L.Ed. 933. 

Prior to this statute, the rule was 
otherwise.—Collins v. U. S., Okl., 225 
P. 365, 149 C.CA. 389. 

31 C.J. p 541 note 21 [a]. 
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55. U.S.—Castle v, Lewis, OkL, 254 
P. 917, 166 C.C.A. 279. 

50. U.S.—Goff V. U. S., OkL, 257 P. 
294, 168 C.C A. 378. 

57. U.'S.—Hodges v. U. S., C.C.A. 
Okl., 35 P.’2d 594, reheard 36 P.2d 
366—McMillan v. U. S., C.C.A.OkL, 
27 P,2d 94—Nelson v. U. S., C.C.A. 
Okl., 18 P.2d 522—Morrison v. U. 
S., CC.A.Oia, 6 F.2d 809—Plack 
V. U. S.. C.C.A.Okl., 291 P. 876. 
Okl.—Cotter v. State, 126 P.2d 777. 
74 Okl.Cr. 304. 

31 C.J. p 541 note 19 M (1). 
Employment of Indian detectives 
Evidence that government officer, 
who had never heard of accused, em¬ 
ployed Indian wards of United 
States to try to purchase intoxicat¬ 
ing liquor from any prospective sell¬ 
er, and that accused sold whisky to 
such Indians at their request, was 
held to sustain conviction for sell¬ 
ing liquor to Indian ward.—Cantwell 
V, U. S., aC.A.Ariz., 81 P.2d 31. 

50. U.S.—Beal v. U. S., C.aA.OkL, 
32 P.2d 1002—Colbaugh v. U. S., 
C.C.A.Okl., 15 P.^d 929. 

•31 C.J, p 641 note 19 [a] (2). <6). 

50. Evidence held snllloient to show 
purchaser to be Indian 
Nev.—State v. Niblett, 102 P. 229, 
31 Nev. 246. 
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INDIANS 


§ 84 


a. Orade of Offense and Punislimeiit 

Offenses concerning Indians may be misdemeanors or 
felonies, in accordance with governing statutory provi¬ 
sions, and Imposition of punishment should comply with 
controlling statutes. 

The punishment of crimes committed by or 
against Indians, or on Indian reservations, or in In¬ 
dian country, depends in general on statutory provi¬ 
sions,®® as in the case of arson,®i homicide,®2 rape,®® 
and robbery.®^ Under statutes providing for a term 
of imprisonment for an Indian guilty of a specifiea 
crime which varies from life to the least possible 
term, the term to be imposed in any case rests in 
the discretion of the court within the limits set by 
statute,®® and the courts have upheld the validity of 
statutes setting the general term of imprisonment 
within certain limits but committing the precise 
term to the discretion of the judge or court within 
such limits.®® 

Liquor law offenses. The offense of selling liq¬ 
uor to Indians and analogous offenses are some¬ 
times misdemeanors,®’^ and are sometimes felon¬ 
ies,®® and are punishable by fine or imprisonment 
or both.®® The punishment imposed should be in 


compliance with controlling statutory provisions.^® 
b. Beview 

It has been held that the Jurisdiction of a state court 
to try an Indian for crime may be questioned for the first 
time on appeal. The criminal court of appeals of a state 
has been held without Jurisdiction to review a conviction 
for introducing liquor into the territory before it became 
a state, federai jurisdiction being exclusive. 

In the prosecution of an Indian for crime, the 
jurisdiction of the state courts can be challenged for 
the first time on appeal.^i Where no evidence has 
been introduced to show that an offense was com¬ 
mitted on an Indian reservation so as to be beyond 
the jurisdiction of the state court trying the case, 
failure to instruct in detail relative to the quantum 
of proof necessary to show commission of the of¬ 
fense on a reservation has been held harmless er- 
ror.72 

The Oklahoma criminal court of appeals is with¬ 
out jurisdiction to review a conviction for introduc¬ 
ing intoxicating liquor into the Indian Territory 
before statehood, the jurisdiction of the United 
States courts, both original and appellate, being ex¬ 
clusive in this class of offenses.*^® 


go. U.S.—Hollister v. U. S., S.D., 
145 F. 773, 76 CCA. 337. 

31 C.J. P 541 note 24. 

Punishment of crime grenerally see 
Criminal Law §9 1974-2007. 

61. U.S.—U. S. V. Cardish, I).C.Wls., 
145 F. 242. 

3*1 C.J. p «>41 note 24 iaj. 

62. IT.S.—Good Shot v. TJ. S., S.D., 
104 F. 2*57, 43 C.C.A. 625, certiorari 
denied '21 S.Ct. 33. 179 U.S. 87, 45 
L.Bd. 101. 

81 C.J. p 541 note 24 [cj. 

63. U.S.—^Andreas v. Clark, C.C.A. 
Cal., 71 F.2d 908, certiorari denied 
55 S.Ct 111, 293 U.S. 555, 79 L.Bd. 
657. 

81 aJ. p 541 note 24 [d]. 
AmeUoratloxL of pnalshmemt 
Proviso of statute authorizinsr 
court to imprison Indian convicted 
of rape on female Indian at its dis¬ 
cretion must be read in li^rht of pro¬ 
vision of act which it modifies, re¬ 
lating: to death penalty, and so read 
it is clearly intended as an ameliora¬ 
tion of the punishment fixed by the 
act which made death the penalty.— 
Andreas v. Clark, supra. 

64. Ind.T.—Glover v. U. S., 91 S,W. 

41, 8 Ind.T. 262, reversed on other 
grrounds 147 F. 426, 77 C.CA. 450, 
8 Ann.Cas. 1184. * 

61 CJ. p 641 note 24 £e]. 

6 a U.S.—Andreas v. Clark, aC.A. 
CaL, 71 F.2d 908, certiorari denied 
55 S.Ct 111, 293 U.S. 5515, 79 L.S!d. 
657. 


ea U.S.—^Andreas v. Clark, supra. 

67. I^k.—^Brugruier v* U. S., 46 N. 

W. 502, 1 Dak. 6. 

31 C.J. p 642 note 25. 

88 . U.S.—^Bx parte Margrave, D.C. 

Cal., ‘276 F. 200. 

31 C.J. p 542 note 28. 

69. U.S.—^Morgan v. Ward, Kan., 
224 P. 698, 140 C.C.A. 238, certio¬ 
rari denied 36 S.Ct. 221, 239 U.S. 
488, 80 L.Ed. 485. 

31 C.J. p 642 note 27. 

70. U.S.—Edwards v. U. S., C.C.A. 
OkL, 6 F.2d 17. 

PmiiBTmign.t below minimum invalid 
Under Act June 30, 1919, Comp.St. 
Suppl.Annot.1923 § 4137aa, and Act 
July 23, 189*2, as amended by Act 
Jan. 30, 1897, Comp.St. § 4137, mini¬ 
mum penalty for possessing intoxi¬ 
cating liquor in Indian country is 
imprisonment for sixty days and fine 
of one hundred doUars, and fine of 
one dollar was erroneous and re¬ 
quired reversal—^Bdwards v. U. S., 
supra. 

Punisluneiit fixed by statute 

(1) Punishment for offense of pos¬ 
sessing intoxicating liquor in Indian 
country, in violation of Act July 23, 
1892, Comp.St. $ 4136a, Act Jan. 30, 
1897, Comp.St S 4137, and Act May 
S-S, 1918, Comp.Stl918, Comp.St 
Suppl.Annotl919 9 4137aa, is fixed 
by those acts, and the fixing of more 
severe punishment under National 
ProMbition Act, Comp.StSuppLAn- 


notl923 9 10138% et seq, was error. 
—Kennedy v. U. S., CC.A.OkL, 2 F. 
2d 697. 

(2) Under Act June 30, 1919, § 1, 
25 U.S.CA. § 244, sentence of three 
hundred dollars and imprisonment 
for possessing intoxicating liquor in 
Indian Territory, and twenty-five 
dollars fine for transportation, un¬ 
der 27 U.S.C.A. § 12, was held au¬ 
thorized.—Buchanan V. U. S., C.C.A. 
Okl., 15 F.2d 496. 

71- Wash,—State v. Howard, 74 P. 

88‘2, 33 Wash. 250. 

78- Nev.—State v. Mendez, 61 P.2d 

300, 57 Nev. 192. 

Oenezal Ixistruotlon sufitoed 

In prosecution of Indian for mur¬ 
der of another Indian, wherein ac¬ 
cused claimed that state court was 
without Jurisdiction, failure to grlve 
instruction limiting amount of proof 
necessary to establish burden of 
showing that offense was committed 
on Indian reservation was harm¬ 
less error, where no evidence had 
been Introduced that killing occurred 
on reservation, and a general* in¬ 
struction as to the burden resting on 
accused to show that the crime was 
committed there was enough, with¬ 
out going into particulars as to the 
proving of the fact only to the ex¬ 
tent of going forward with the evi¬ 
dence and not beyond a reasonable 
doubt, etc.—State v. Mendez, supra. 
73. OkL—McDaniels v. U. S., 103 P. 

737, 2 OkhCr. 687. 
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C. CmL JTBISDICTIOX OF COURTS 


§ 85. InCreneral 

In the absence of action by congress conferring Juris¬ 
diction, courts do not have, primarily, Jurisdiction of con¬ 
troversies which necessarily involve a determination of 
the title to, and the incidental right of possession of, 
Indian allotments, while such allotments are held in 
trust by the United States, where the exercise of such 
Jurisdiction would be In contravention of the authority of 
the secretary of the !nteriot*» 

Prior to action by congress delegating to the 
courts of the United States authority to determine 
such questions, the sole authority to settle disputes 
concerning allotments to Indians rested in the sec¬ 
retary of the interior, as considered supra § 48. 
Consequently prior to such action, controversies 
which necessarily involved a determination of the 
title to, and, incidentally, of the right to the pos¬ 
session of, Indian allotments, while such allotments 
were held in trust by the United States, were not 
primarily cognizable by any court.^^ Where, how¬ 
ever, the trust affecting, and the restriction on the 
alienation of, land allotted to an Indian have been 
terminated by the issuance of a fee-simple patent, 
pursuant to the provisions of 25 U.S.CA. § 349, all 


questions pertaining to title become subject to exam¬ 
ination and determination by the proper courts.*^® 

Jurisdiction of criminal prosecutions involving 
Indians or Indian country or reservation is discuss¬ 
ed supra § 79; and jurisdiction of Indian courts, 
supra § 16. Actions by or against individual In¬ 
dians are discussed supra § 8; and actions by or 
against Indian tribes, supra § 17. 

§ 86. Of Federal Courts 

Whether federal district courts have Jurisdiction In 
particular actions or proceedings involving Indians or 
their property depends on whether or not Jurisdiction has 
been conferred by congress. 

Since the federal district courts have only such 
jurisdiction as congress has given them by statute, 
as shown in Federal Courts § 308, in the absence 
of a federal statute conferring jurisdiction, they do 
not have jurisdiction merely because an Indian^® 
who is a ward of the governments^ is a party, or 
his personal rights are involved,^® because property 
of an Indian or of Indians is involved,^® or because 
a contract to which an Indian is a party is hivolv- 


74. TJ.S.—^McEIay v. Elialyton, 27 S. 
Ct 24e. 204 U.S. 458. 61 L^Ed. 5«6, 
reversing Kalyton v. Kalyton, 7*4 
P. 491, 45 Or. IH, rehearing denied 
78 P. 332, .46 Or. 116. 

31 C.X p 542 note 38. 

Jurisdiction of: 

Federal courts see infra S <6. 
State courts see infra $ 87, 

75. U.S.—^Larkin v. Paugh, Neb., 4S 
S.Ct 366,* 276 TJ.S. 431, 72 L..Bd. 
040. 

Termination of restrictions on alien¬ 
ation in general see supra S 64. 

U.S.—Deere v. St Lawrence 
Hiver Power Co., C.C.A.N.T., 32 F. 
2d 550, affirming, D.C., Deere v. 
State of New Tork, 2'2 P.2d 851. 
That party is foU-hlooded Indian 
does not give Jurisdiction to federal 
court—Snyder v. Fancher, D.C.N.Y., 
7 F.Supp. 697. 

Aitigatloii between tribal mdlani 
It has been stated broadly that, 
where the federal government has 
failed to take action relative to the 
light of tribal Indiana to litigate be¬ 
tween themselves, a federal court 
will not assume Jurisdiction. 

N,M.—^Tenorlo v. Tenorio, 98 P.2d 
•838, 44 N.M. 89. 

N.T.—^Lyons v. Lyons, 268 N.T.S. 84, 
149 Misc. 723, affirmed 279 N.Y.S. 
244 App.Div. 759. 

77J TJ.SL—^In re Celestine, D.C. 

• 114 F. 561. 

—^In re Celestine, supra. 
a&Joinlng ertmlnal proseoiitlon 
S^eral district court cannot en¬ 


join conservation department of 
state in which Indians reside from, 
prosecuting one of them for unlaw¬ 
ful possession of raccoon.-:—U. S. ex 
rel. Marks y. Brooks, D.C.Ind., 32 F. 
Supp. 422, 

79. U.S.—^Kennedy v. Public Works 
Administration, D.C.N.Y., 23 F. 

Supp. 771—^People ex rel. Charles 
V. Blackchief, D.C.N.Y., 8 F.Supp. 
295—Button v. Snyder, D.C.N.Y,, 7 
F.Supp. 597—^Rice v. Maybee, D.C. 
N.Y., 2 F.Supp. 669—U. S. v. Sene¬ 
ca Nation, D.UN.Y., !274 F. 946. 
Property belonging to, or claimed by, 
Indians in New York 

(1) The district court did not have 
Jurisdiction, under the provision of 
the federal Judicial Code $ *24 par 1, 
28 U.S.C.A. S 41 par 1, conferring Ju¬ 
risdiction on such court, where the 
matter in controversy exceeded a 
specified sum in value and arose un¬ 
der the Constitution or laws of the 
United States, of an action of eject¬ 
ment, brought by a member of the 
St. Regis Tribe in his own behalf 
and in behalf of other members of 
the tribe, to recover leuid outside the 
St. Regis Reservation, because plaln- 
tifiCs pleading did not bring the case 
within such provision.—Deere v. St 
Lawrence River Power Co., C.CA.N. 
Y., 32 F.2d 550, affirming, D.C., Deere 
V. State of New York, 22 F.2d 851. 

(2) The district court did not have 
Jurisdiction, under Judicial Code § 
24 par 1, 28 U.S.C.A. § 41 par 1, of a 
suit brought by a Seneca Indian 
against agents of the state to re¬ 
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cover damages, on account of appro¬ 
priation by the state of lands’ within 
Cattaraugus Reservation bwned by 
him and to enjoin exercise of any 
rights of ownership over such lands, 
in view of absence of allegation of 
diversity of citizenship.—^Button: v. 
Snyder, D.C.N.Y., 7 F.Supp. 597. 

<3) The district court did not have 
Jurisdiction of a suit to restrain par¬ 
tition proceedings in peacemakers’ 
court of Seneca Nation of Indians on 
Cattaraugus Reservation.—^Wash- 

bum V. Parker, D.C.N.Y., 7 F.Supp. 

120 . 

Property la. hands of secretary of 
Interior 

In an action by the alleged daugh¬ 
ter of deceased Indian based on the 
theory that the Indian’s will was 
void, federal district court was with¬ 
out Jurisdiction over lands which 
were acquired for the Indian with 
funds received from royalties re¬ 
served under mining leaaes on his 
restricted allotments, title to which 
was conveyed to secretary of in¬ 
terior and his successor in offlQe in 
trust for the Indian and which were 
so held by the secretary in trust for 
the Indian at the time of such Indl^ 
an’s death, and over restricted allot¬ 
ments and restricted funds derived 
therefrom both prior to and after the 
death of the Indian which were in 
the hands of the secretary of the 
terior.—^Hanson v. HofCUian, C.C.A. 
OkL, 118 F.2d 780. 

Admlslsizative matters 

District court cannot determine. 
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§ 86’ 


ed.^® In the absence of authorization by federal 
statute, federal courts do not have, primarily, juris¬ 
diction of controversies which necessarily involve a 
determination of the title to, and, incidentally, of 
the right to the possession of, Indian allotments 
while such allotments are held in trust by the Unit- 


* ed States.^1 

Various acts of congress have, however, confer¬ 
red jurisdiction on the district courts of various ac¬ 
tions, suits, or proceedings involving Indians or 
their property,*^ including acts, suits, or proceed- 


in the first instance at least, matters 
which are determinable in the land 
office as an administrative matter.— 

U. S. v. 'Ladley, D.C.Idaho, 4 F.Supp. 
580. 

80. U.S.—Kennedy v. Public Works 

Administration, D.C.N.Y., 23 F. 

Supp. 771. 

Validity of contract 
That suit instituted by full-blood¬ 
ed tribal Indian of the Seneca Na¬ 
tion in New York involved validity of 
contract with the Indian did not of 
itself grive district court jurisdiction, 
notwithstanding contract may have 
been made contrary to the require¬ 
ments of '25 U.S.C.A. § 81.—Kennedy 

V. Public Works Administration, su¬ 
pra. 

81. U.S.—^McKay v. EZalyton, 27 S. 
Ot 346, 204 U.S. 458, <51 LFd. 666, 
reversing Kalyton v. Kalyton, 74 
P. 491, 45 Or. 116, rehearing denied 
75 P. 332, 45 Or. 116. 

82. Federal qnestioiL 

(1) Various actions involving 
property of Indians have been re¬ 
garded as within the Jurisdiction of 
the district court on the ground that 
they arose under the laws of the 
United States, or, as sometimes stat¬ 
ed, that a federal question was pre¬ 
sented. 

U.S.—Hanson v. Hoffman, C.C.AOkL, 
113 F.2d 780—Seber v. Board of 
Corners of Creek County, D.C.Okl„ 
38 F.Supp. 731, modified on other 
grounds, ^.C.A., Board of Com’rs 
of Creek County, Okl. v. Seber, 130 
P.2d *663, certified to attorney gen- . 
eral '63 S.Ct. 437, certiorari grant¬ 
ed 63 S.Ct. 440, '317 U.S. 622, 87 
L.Ed. 504, affirmed 68 S.Ct. 920, 
318 U.S. 706, 87 Ju.Ed. 1094, re¬ 
hearing denied 63 S.Ct 11'62, 319 
U.S. 782, 87 U.Bd. 1726. 

Minn.—^Mielke v. Schermerhorn, 203 
N.W. 440, 163 Minn. !21, certiorari 
denied 46 S.Ct *21, 269 U.S. 561, 70 
L.Ed. 412. 

(2) District court has jurisdiction 
of suits asserting claims under leas¬ 
es of Indian lands, the validity of 
which depends on the construction of 
acts of congress.—^Lancaster v. 
Kathleen Oil Co., OkL, 36 S.Ct 711, 
241 U.S. 6'51, 60 L.Ed. 1161. 

(3) An action by a tribal Indicm 
against the agent of his tribe for 
causing plaintiff's arrest on a false 
charge of violating the l8.ws of the 
United States and for fraudulently 
securing his convictioz^ the Issue 
being whether plaintiff was in fact 
guilty of the offense charged, was 


one arising under the laws and trea¬ 
ties of the United States, of which a 
federal circuit court, now abolished, 
as shown in Federal Courts § 308, 
36 C.J. p 513 note 17, had jurisdic¬ 
tion.—^Ma-ka-ta-wah-qua-twa v. Re- 
bok, C.C.Iowa^ 111 F. 12. 

(4) The same was true where a 
tribal Indian living on a reserva¬ 
tion sued to recover damages for his 
arrest by defendant Indian official 
for violation of a state statute, on 
the ground that such statute was not 
applicable to plaintiff.—^Peters v. 
Malin, C.C.Iowa, 111 F. 244—Y-ta- 
tah-wah v. Rebock, C.C.Iowa, 105 F. 
257—^Peters v. Malin, C.C.Iowa, 104 
F. 849. 

(6) Suit by a city to enjoin -Sene¬ 
ca Nation of Indians from attempt¬ 
ing to repossess leased lands in the 
state of New York was a suit aris¬ 
ing under the Constitution and laws 
of the United States.—City of Sala¬ 
manca V. Seneca Nation of Indians, 
D.CN.Y., 47 F.Supp. 939. 

(6) District court had jurisdiction 
to determine that a will, approved 
by the secretary of the interior, of a 
full-blood Quapaw Indian, disposing 
of property over which the secretary 
had never exercised administrative 
control, was Ineffectual on the 
grounds of fraud, undue influence, 
and lack of testamentary capacity.— 
Hanson v. Hoffman, C.C.AOkl., 113 
F.2d 780. 

(7) Where control and administra¬ 
tion by the secretary of interior of 
restricted fund of deceased Indian 
had been terminated by the secre¬ 
tary’s approval of the will of such 
Indian and delivery of the fund to 
the beneficiaries under the will, 
whether a daughter of the testator 
had equitable rights in such fund, as 
against such beneficiaries, was a 
question purely of private right 
which could be determined in the 
district court—^Bte,nson v. Hoffman, 
supra. 

Action by TTnlted States 

(1) In an action commenced in a 
district court by the United States 
for enforcement of the rights or pro¬ 
tection of the property of its Indi¬ 
an wards, it has been stated that 
jurisdiction of federal courts in such 
cases is based on the provision of 
Fed.Const art 3 9 2, that the Judicial 
power of the United -States shall ex¬ 
tend to controversies to which the 
United States is a party.—^McCarty 
v. Hollis, C.C.A.OkL, 120 F.2d 640— 
‘Barnett v. U. S., C.C.A.Cal.,“ 82’ F.^d* 


765, certiorari denied 57 S.Ct. 9, 299 
U.S. 546, 81 L.Ed. 492, rehearing de¬ 
nied 67 S.Ct 113, 299 U.S. 620, 81 
L.Ed. 457. 

(2) In a case so commenced, it 
was held that the jurisdiction of 
federal courts to enforce federal 
government’s solemn agreements 
with Indians when that jurisdiction 
is invoked by the United States on 
its own behalf or as guardian of the 
Indians is plain, unequivocal, and 
cannot be foreclosed by statutory 
construction from a court of a state 
which has recognised and assented 
to the agreement and policy which 
the government seeks to enforce and 
vindicate.—Bryan County, Okl., v. U. 
S., C.C.AOkl., 123 P.2d 782, certio¬ 
rari denied Bryan County, State of 
Oklahoma v. U. S., *62 S.Ct. 907, 315 
U.S. 819, 86 DEd. 1216. 

(3) A district court had Jurisdic¬ 
tion of a suit by the United States 
to prevent the use of a fraudulent 
and void marriage certificate and 
ceremony between alleged wife and 
an Indian as evidence in future deal¬ 
ings between the United States and 
the alleged wife, in view of Fed. 
Const, art 3 9 2 and Judicial Code 9 
24, -28 U.S.C.A. 9 41.—Barnett v. U. 
S., supra. 

(4) Under Judicial Code 9 24 pcur 
1, 28 U.S.C.A 9 41 par 1, district 
court has jurisdiction of suit by 
United States on behalf of the Sene¬ 
ca Nation of Indians to cancel leases 
of lands in the state of New York 
made by Indian Nation, in accord¬ 
ance with the terms of the leases.— 
U. S. V. Forness, D.C.N.Y., 37 F.Supp. 
337, reversed on other grounds, CC. 
A, 25 F.2d 928, certiorari denied 
City of Salamanca v. U. S., 62 B.Ct. 
1293, 31-6 U.S. 694, 86 KBd. 1764. 

(5) Where complaint alleged facts 
sufficient to show that aiction by the 
United States on its own behalf, and 
on behalf bf the Seneca Nation of 
Indians in New York, and of an in¬ 
dividual fnember thereof, might be 
maintained, district court had juris¬ 
diction, irrespective of want of di¬ 
versity of citizenship.—^U. S. v. City 
of Salamanca, D.C.N.Y., 27 F.Supp. 
541: 

(6) District court has Jurisdiction 
of an action by the United States 
m its own behalf and for the bene- 
iflt of certain Indians to recover 
'from a county the amount of taxes 
,on real .property of such Indians 
•wrongfully ’assessed knd collected.—•' 
^Bryan County, OkL v. U. S., suprd:'' 
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ings involving the right to allotment of lands,*^ in- 1 volving restrictions on funds or allotted lands, 


(7) Suit brought in the name of 
the United States for the use of cer¬ 
tain Indian tribes, pursuant to a 
federal statute, was within the juris¬ 
diction of a former circuit court— 
U. S. V. Rea-Read Mill & Elevator 
Co., C.C OkL, 171 P. 501. 

(S) Action by United States for 
the protection of interests of Indi¬ 
ans in general see supra § 21. I 
Tndtans of Qnillelmte Baservabioxi. In. { 
Washington 

It has been stated broadly that the 
district court for western district 
of Washington entertains Jurisdic¬ 
tion of issues relating to Indians of 
Quillehute Reservation.—Fowler v. 
Bright, D.CWash., 4 P.Supp. 565. 

83^ Federal gndlcial Code § 24 par 
24, 28 ir.S.G.A. § 41 par 24 

(1) It has been stated that federal 
Judicial Code § 24 par 24, which in 
terms confers on district courts 
original jurisdiction of all actions, 
suits, or proceedings Involving the 
right of any person, in whole or in 
part of Indian blood or descent, to 
any allotment of land under any law 
or treaty has reference to a partic¬ 
ular action to procure an allotment 
—^Button V. Snyder, D.C.N.Y., 7 P. 
Supp. 597. 

(2> This provision gives district 
courts original jurisdiction where 
the issue involves the right of one 
of Indian blood or descent to an al¬ 
lotment of land.—^Kennedy v. Public 
Works Administration, D.C.N.T., 23 
P.Supp. 771. 

(•3) Such provision is limited to 
allotments of lands by the govern¬ 
ment to Indians.—^U. S. v. Seneca 
Nation, D.CN.Y., 274 P. 94S. 

(4) ‘Suit by Seneca Indian against 
agents of state to recover damages 
on account of appropriation by state 
of lands m Cattaraugus Reserve^ 
tlon in New York owned by him, and 
to enjoin exercise of any rights of 
ownership over such lands was not 
action involving right to allotment 
of land under any law or treaty so 
as to give the district court juris¬ 
diction under such code provision.— 
Button V. Snyder, supra. 

<5) Such provision did not give 
district court jurisdiction of a suit 
between Seneca Indians, in which 
plaintiff sought to establish rights 
as last surviving cestui Que trust 
tmder a deed conveying in trust 
gi^tor^s Interest In certain lands in 
the Cattaraugus Reservation; and it 
was^ held that, in view of a prior 
de^i^ibh a proceeding in the 
pecuSepal^m’ court of the Seneca 
](pd£s^ in wUch the same relief 
in sought as in the case 

at action vrould not lia— 

Rice 4: tD.C.N.Y., ‘2 P.Supp. 

669- * . 


(6) A suit by a full-blood tribal 
Indian of the Seneca Nation to re¬ 
strain the federal Public Works Ad¬ 
ministration from interfering with 
lands in New York allegedly owned 
hy Indian was not an action involv¬ 
ing right to allotment of land under 
any law or treaty so as to give dis¬ 
trict court jurisdiction under such 
.provision.—^Kennedy v. Public Works 
Administration, supra. 

25 TT-S-OA. § 345 

(DA statute, originally enacted 
as the act of congress of Aug. 15, 
1894, 28 U.aSL at L.., pp 286, 305 c 
290 $ 1, and set forth with amend¬ 
ments in the title Indians of the U. 
S.Code, 25 U.S.C.A. § 345, which 
provides that all persons in whole 
or in part of Indian blood or descent 
who are entitled to an allotment of 
land under any act of congress, or 
who claim to be so entitled under 
any allotment act or grrant made by 
congress, or who claim to have been 
unlawfully denied or excluded from 
any allotment or any parcel of land 
to which they claim to be lawfully 
entitled by virtue of any act of con¬ 
gress, may commence and prosecute 
or defend any action, suit, or pro¬ 
ceeding in relation to their right 
thereto In the proper district court 
of the United States, and also pro¬ 
vides that said district courts are 
given Jurisdiction to try and deter¬ 
mine any action, suit, or proceeding 
arising within their respective Ju¬ 
risdictions involving the right of any 
person, in whole or in part of Indian 
blood or descent, to any allotment of 
land under any law or treaty, and 
that in said suit the parties shall be 
claimant as plaintiff and the United 
States as j;>arty defendant, has fre¬ 
quently been cited or applied in both 
its earlier and present form.—^Mc¬ 
Kay V. Kalyton, *37 S.Ct 346, 204 U. 
S. 458, 51 U.Ed. 566, reversing Kaly- 
ton V. Kalj^on, 74 P. 491, 45 Or. 11*6, 
rehearing denied 78 P. 332, 45 Or. 
11*6—^Kennedy v. Public Works Ad¬ 
ministration, D.C.N.Y., 23 P.Supp. 

771—31 O.J. p 612 note 64-p 513 
note 66. 

(2) This act is jurisdictional.—'St. 
Marie v. U. S., D.C.Cal., 24 P.Supp. 
237, affirmed, C.O.A., 108 P.2d 876, 
certiorari denied 81 S.Ct 35, 311 U. 
S. 652. 85 Ii.Ed. 417. 

(3) Such act was intended to vest 
the designated courts with full au¬ 
thority to hear and determine every 
question arising in any suit brought 
by claimant to an allotment—Sloan 
V. U. S., C.C.Neb., 118 P. 28*3, appeal 
dismissed 24 S-Ct 570, 193 U.S. 614, 
48 li.Ed. 814. 

(4) That such questions have been 
decided by administrative officers ad¬ 
versely to claimant does not affect 
the court's jurisdiction.—Waldron v. 
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U. a, C.C.aD., 143 P. 413—Hy-yu- 
tse-mil-kin v. Smith, Or., 119 P. 114, 
55 C.C.A. 216, affirmed 24 S.Ct. 676, 
194 U.S. 401, 48 L.Ed, 1039—Sloan 

V. U. S., supra. 

(5) It has been stated that the 
court may act only where Indian’s 
claim for allotment has been denied 
by secretary of interior.—U. S. v. 
Provoe, C.C.A.Wash., 38 P.’2d 799, 
certiorari granted Halbert v. U. S., 
51 S.Ct 23. 282 U.S. 818, 75 L.Ed. 
731, reversed on other grounds >51 
S.Ct. 615, 283 U.S. 763, 75 L.Ed. 1389. 

(6) It has been said that this act 
confers only the same right as that 
given by Judicial Code § 24 par 24, 
28 U.*S.C.A. § 41 par 24, considered 
supra this note.—Kennedy v. Public 
Works Administration, D.C.N.Y., 23 
P.Supp. 771. 

(7) Such act does not confer Ju¬ 
risdiction of a suit by a full-blood 
tribal Indian of the Seneca Nation 
to restrain the federal Public Works 
Administration from interfering 
with lands in New York allegedly 
owned by such Indian.—Kennedy v. 
Public Works Administration, supra. 

(8) Repeal, by the act of congress 
of June 28, 1906, 34 U.S.St. at L. p 
539 c *357 § 1, as to the Osage Indi¬ 
ans, of the provision of the act of 
congress of Aug. 15, 1894, 28 U.S.St. 
at L. p 30>5 e 290 9 1, from which 
the act of congress set forth in 25 
U.S.C.A. § 345, was derived, left the 
law as it had previously been.— 
U. S. ex rel. Jump v. Ickes, 117 P.'2d 
769, 73 App.D.C. 141, certiorari de¬ 
nied 6*1 S.Ct. 1088, 313 U.S. 575, 85 
L.Ed. 1533. 

(9> Circuit courts, which have 
been abolished, as shown in Federal 
Courts § 308, were the* courts on 
which Jurisdiction was conferred by 
the statute in its earlier form.— 
Waldron v. U. S., C.CS.D., 143 P. 413. 
31 C.J. p 512 note 64->p 513 note *6*6. 
Federal questiOA 

Suit to quiet title to land alleged 
to have been allotted to Indian, in¬ 
volving question as to conclusive¬ 
ness of recital as to parentage of 
Indian, in decision of commissioner 
to Five Civilized Tribes approving 
enrollment of, and making allotment 
to, Indian, under Act March >3, 1905, 
38 U.S.St at L. pp 1048, 1071 c 1479, 
was within the jurisdiction of the 
district court, being a case arising 
under a law of the United States, 
within Judicial Code 9 24 par 1, 28 
U.S.C.A. 9 61, par 1.—^Norton v. Lar- 
ney, OkL, 45 S.Ct 14*5, 266 U.S. 511, 
69 KEd. 413, affirming, O.C.A., 289 P. 
39*5. 

84. Suit by TTnlted States 

(1) The' district court has Juris¬ 
diction In a suit brought by the 
United ‘States to determine whether 
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or involving trust property.^® Under some circum¬ 
stances, a district court has jurisdiction to partition 
lands of Indians,*® but it does not have jurisdic¬ 
tion of partition suits in all cases.**^ 

Territorial courts in general. Actions involving 
lands which were not under Indian government and 
which were held by individual Indians were within 
the jurisdiction of courts of former territories in 
which the lands were located.** By virtue of cer¬ 
tain acts of congress, a district court of the former 
Oklahoma Territory had jurisdiction of an action in 


§ 86 

which a member of the Osage Tribe was defend¬ 
ant,** and of actions brought by persons of Indian 
blood or descent to establish their rights to allot¬ 
ments.*® 

United States court in former Indian Territory, 
The jurisdiction of the United States court in the 
former Indian Territory, which was established by 
the act of congress of March 1, 1889, 25 U.S.St at 
L. p 783 c 333, was defined by various statutory pro¬ 
visions.*^ 


deed of Indian allottee violated re- I 
stnctions imposed by congress.— | 
Vinson V. Graham, C.C.AOkl, 44 F. 
2d 772, certiorari denied 51 S.Ct. 344, 
283 U.S. 819, 75 KEd. 1436. 

(2) United States may Invoke 
equity jurisdiction of district court 
to determine whether restrictions on 
alienation of Indian allottees have 
been violated.—Conner v. Cornell, C. 

C. A.Okl, 32 F.2d 681, certiorari de¬ 
nied 50 S.Ct. 34, 280 U.S. 583, 74 L. 
Ed. 632—Ledbetter v. Wesley, C.C. 
AOkl., 53 F.2d 81, certiorari denied 
48 S.Ct. 324, 276 U.S. 631, 72 L.Ed. 
741—McGee v. Ledbetter, C.O.A.OkL, 
23 P.2d 81, certiorari denied 48 S. 
Ct 421, 276 U.S. 636, 72 L.Ed. 744. 

(3) In suit by United States in 
district court to determine whether 
deed violated restrictions, whether 
quantum of Indian blood of allottee 
can be shown by proof aliunde, and 
whether lands allotted are within re¬ 
strictions, are Justiciable questions. 
—^Vinson V. Graham, supra. 

(4) Klght generally of United 
States to sue to enforce restrictions 
on alienation of lands by Indian al¬ 
lottees see supra $ 21. 

Title to restricted lands or funds of 
member of rive ClvlUzed Tribes 

(1) Jurisdiction of district court 
within bounds of Five Civilized 
Tribes in cases involving title to re¬ 
stricted Indian lands and funds, if 
restricted member of Five Civilized 
Tribes in Oklahoma or restricted 
heir of such Indian is the party in 
Oklahoma claiming or entitled to 
claim title or interest therein, was 
enlarged by the act of congress of 
April 12, 1926, 44 U.S.St. at L. p 239 
c 116, amending the act of congress 
of May 27, 1908, 36 U.S.St at L. 
P 315 c 199 § 9.—In re Palmer's Will, 

D. C.Okl., 11 P.Supp. 301. 

(!2) The act of congress of Mar. 
4. 1931, 46 U.S.St at L. p 1528 c 516, 
28 U.S.C.A. § 901 et seq, permitting 
United States to be made party de¬ 
fendant in certain cases, and the act 
providing that appropriate proceed¬ 
ings under the act of congress of 
Jan. 27, 1933, 47 U.S.St at L. p 778, 
^ 23 §. 60,‘.relating .to restrictions 
applicable to Indians of, Five Civ¬ 
ilized Tribes in Oklahoma shall be 


instituted in federal courts, express 
congressional intent that in all suits, 
to which United States may be made 
a party as provided, adjudication 
thereon at its election must be in 
the federal court.—In re Palmer's 
Will, supra. 

(3) In a case which involved mem¬ 
bers of the Five Civilized Tribes, it 
was stated broadly that federal 
courts have jurisdiction of actions 
involving title to restricted Indian 
lands where members of the vari¬ 
ous tribes of Indians are parties 
to the actions.—^Fulsom v. Quaker 
Oil & Gas Co., DC.Okl., 28 F.2d *398, 
affirmed, C.C.A., 35 F.2d 84. 

85. Personal property outside luris- 
dictlou 

In suit to recover trust property 
consisting of bonds of Indian ward 
I improvidently delivered by secretary 
,of interior to third persons, district 
court had jurisdiction to adjudicate 
rights of persons before the court 
to the trust property, notwithstand¬ 
ing such bonds were outside the dis¬ 
trict.—^McGugin V. U. S., C.C.A.B:an., 
109 F.2d 94. 

Juzlsdlotion to adjudicate rights of 
persons not parties 

Jurisdiction of district court in 
which suit was instituted to recov¬ 
er trust property consisting of bonds 
of Indian ward improvidently deliv¬ 
ered to third persons by secretary 
of interior, to adjudicate rights of 
bank to which some of bonds were 
delivered and which was not a party 
to suit or before court,, could not be 
challenged on appeal from decree im¬ 
posing trust, but could be challenged 
when action was taken to enforce 
decree.—^McGugin v. U. S., supra. 

86L Partition of lands of deceased 
Osage Indian allottee 

(1) District court had jurisdiction 
of a suit for partition of lands of 
deceased Indian allottee of the Osage 
Tribe, who was an Incompetent, 
where the requisite diversity of citi¬ 
zenship existed, notwithstanding the 
court had no power to enforce its 
decree unless the partition or sale 
which it might direct was approved 
by the secretary of the interior.— 
Hairrison v. ^oncravie^ C.O.A.Okl., 
264 F. 776, appeal dismissed Van 
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Tine V. Moncravie, 41 S.Ct. 374, 255 
U.S. •562, -65 L.Ed. 787—31 CP. p 643 
notes 40^, 41—25 C.J. p 975 note *6. 

C2) Such jurisdiction was not de¬ 
feated by Act Congr. April 18, 1912, 
§§ 3, 6, subjecting property of de¬ 
ceased incompetent Osage allottees 
of lands in probate matters to the 
jurisdiction of county courts of Ok¬ 
lahoma.—^Harrison v. Moncravie, su¬ 
pra. 

87. Xiauds within reservation in 
ITew Tork 

(1) District court did not have ju¬ 
risdiction of suit for partition of 
lands within Tonawanda Reservation 
of Seneca Indians, In view of want 
of statute conferring Jurisdiction; 
and the provision of Judicial Code 
S 24 par 24, 25 U.S.C.A. S 41 par 24, 
set forth supra this section, note 
83, did not apply.—People ex rel. 
CheLrles v. Blackchief, D.C.N.T., 8 F. 
Supp. 295. 

(2) -Such provision of the Judicial 
Code does not apply to a suit be¬ 
tween Indians for the partition of 
land in the Cattaraugus Reserva¬ 
tion.—Washburn V. Parker, D.C.N.T., 

7 F.Supp. 120. 

88. Iowa.—^Wright ▼. Marsh, 2 

Greene 94. 

31 C.J. p 543 note 52. 

89. Okl.—De Nova v. Hill, 127 P. 

444, 33 Okl. 663. 

31 C.J. P 513 note 60. 

sa U.S.—Young V. U. S., C.C.OkL, 

176 F. 612. 

31 C.J. p o43 note 59. 

91. Fartloular statutes 

(1) By § 6 of the act establishing 
the court, referred to in the text, 
it was provided that the court shall 
have jurisdiction in all civil cases 
between citizens of the United States 
who are residents of the Indian Ter¬ 
ritory, or between citizens of the 
United States, or of any state or 
territory therein, and any citizen of, 
or person or persons residing or 
found in, the Indian Territory, and 
when the value of the thing in con¬ 
troversy, or damages or money 
claimed shall amount to one hun¬ 
dred dollars or more, provided noth¬ 
ing contamed in the section shall 
be so construed as to give the <k>urt 
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§ 87. Of State Courts 

a. General considerations 

b. Probate courts 

c. State courts of Oklahoma 

a. General Considerations 

Whether state courts have Jurisdiction of actions or 
proceedings involving Indians or their property Interests 
depends largely on whether the United States has con¬ 
sented to, or acquiesced In, the exercise of such Jurisdic¬ 
tion, or has relinquished its control over the Indians or 
their property. 

In view of the general rule that congress has 
plenary power over Indians and their property, con¬ 
sidered supra § 70, the rule has been announced 
that the extent of jurisdiction over Indians and 
their property exercisable by state courts depends 
on the will of congress, ^nd, where the act ad¬ 


mitting a state into the Union and its constitution 
provide that the state disclaims the right and title 
to lands within the state held by Indian tribes, and 
that, until the title shall have been extinguished by 
the United States, the same shall remain subject to 
the jurisdiction of congress, the state courts are pre¬ 
cluded from exercising jurisdiction in actions in¬ 
volving the possession or right to possession of In¬ 
dian reservation lands.®^ Where congress has re¬ 
linquished its superior power over Indians and their 
property located within a state, however, such In¬ 
dians and their property are subject to the juris¬ 
diction of the courts of such state.^^ That Indians 
are parties to a^i action does not necessarily exclude 
jurisdiction of a state court, a^d it has been stated 
broadly that, in the absence of action by the federal 
government relative to the right of tribal Indians 


jurisdiction over controversies be¬ 
tween persons of Indian blood only. 

(2) By act of congress of May 5, 
1S90, 26 U.S.St at L. pp 93, 97, c 182 
§§ 29, 36. in addition to jurisdiction 
conferred by the above act of Mar. 

1, 1889, jurisdiction was given to 
such court in all civil cases in the 
then Indian Territory, except cases 
over which the tribal courts had ex¬ 
clusive jurisdiction, also in all cases 
on contracts between citizens of any 
tnbe or nation and citizens of the 
United States, over all controversies 
arising between, members or citizens 
of one tribe or nation and those of 
another tribe or nation, and in other 

' cases specially provided for in the 
act. 

(3) By $ 30 of such act of May 

2 , 1890, It was provided that the ju¬ 
dicial tribunals of the Indian na¬ 
tions should retain exclusive juris¬ 
diction in all civil and criminal cases 
arising in the country in which mem¬ 
bers of the nations by nativity or 
adoption were the only parties.— 
Crowell V. Young, 69 S.W. 829, 4 Ind. 

T. 148—31 C.J. p 543 note 47. 

<4) Act of June 7, 1897, 30 U.S.St. 
at li. p 83, conferred on United States 
courts in Indian Territory full and 
exclusive original jurisdiction of all 
causes arising within such Territory. 

U. S.—^Wallace v. Adams, Ind.T., 143 
F. 716, 74 C.O.A. 640, affirmed 27 S. 
Ct 363, 204 U.S. 415, 51 KEd, 547. 

Ind.T.—Crowell v. Young, supra. 

imited States court had jnzlsdlotioni 
(1) Of action of ejectment brought 
by an Indian allottee against one in 
possession of his allotment.—Wallace 

V. Adams, Ind.T.. 143 F. 716, 74 C.C. 

.Aft 87 S.Ct *363, 204 U.S. 

an 'aotion, of ejectment 
' ))rdui|!ii 1>y aib'Indian to recover 
laAd^^(%' ^ uii^er the statute 

glvii^ llnd&n» of land 


before allotment the right to retain 
possession up to the time of the al¬ 
lotment.—Gk>oding v. Watkins, 82 S. 

W. 913, 5 Ind.T. 578, reversed on oth¬ 
er grounds 142 P. 112, 73 C.C.A. 236. 
ITnited States court did not have 
jurisdiction 

(1) Of an action for the collection 
of taxes imposed by the laws of an 
Indian nation—Buster v. Wright, 82 

S. W. 853, 5 Ind.T. 404, affirmed 135 
P. 947, 68 C.C.A. 505, appeal dis¬ 
missed 27 S.Ot 777, 203 U.S. 599, 51 
L..Ed. 334—Crabtree v. Madden, Ind. 

T. , 54 P. 426, 4 C.aA. 408. 

(2) To decree the partition of land 
inherited by full-blood citizens of 
the Cre^ Nation, in view of an act 
of congress imposing restrictions on 
alienation of such Icmd.—^Eysenbach 
V. Naharkey, 246 P. 603, 114 Okl. 217, 
withdrawing opinion 236 P. 619, 110 
Okl. 207, certiorari denied 46 S.Ct. 
21. 269 U.S. 561, 70 L.Bd. 412. 

Xk>s 8 Of dtizenship in xadian satios. 

A United States citizen, who had 
become a citizen of the Chickasaw * 
Nation by marriage with one on 
whom citizenship in the nation had 
been conferred by the legislature of 
the nation, but who had ceased to be 
such owing to a withdrawal by the 
legislature of all rights of citizen¬ 
ship possessed by his wife, could, in 
1893, enforce his claim against one 
of that nation in the United States 
court for the Indian Territory.— 
KoflC V, Burney, Ind.T.,, 18 S.Ct * 60, 
168 U.S. '218, 42 LBd. 442. 

Xnjxmctioii 

The laws of the Choctaw Nation, 
prohibiting the courts of that na¬ 
tion from Issuing an injunction to 
stop public works, did not limit the 
power of the United States court in 
Indian Territory to issue an injunc¬ 
tion.—^McCurtain v. Grady, 88 S.W. 
65, 1 Ind.T. 107. 


P.Supp. 157, affirmed, C.C.A,, U. S. 

V. Bond, 108 P.2d 504. 

93. S.D.—Peano v. Brennan, 106 N. 

W. 409, 20 S.D. 342. 

94. U.S.—Bagby v. U. S.. D.C.Okl., 
53 P.2d 260, affirmed, C.C.A., 60 F. 
2 d 80. 

96. Cal.—Ijuigi Marre Land & Cat¬ 
tle Co. V. Roses, 34 P.2d 195, 139 
CaLApp. 474. 

Want of showing of statiis as waxd 
of federal government 
Indian defendants were not enti¬ 
tled to have judgment vacated in an 
action in a state court to quiet title, 
on ground they were wards of the 
1 federal government, where they did 
not prove they were descendants of 
Indian tribe entitled to protectorate 
policies of federal government, and 
that they or their ancestors were 
occupying land Involved as home- 
sites when patent was issued to 
plaintiffs' predecessors, and had been 
so occupying them continuously 
since then.—^Luigi Marre Land & 
Cattle Co. V. Roses, supra. 

Bffeot of federal statute 

The claim that a state court did 
not have Jurisdiction of the person 
of plaintiff, who was a tribal Indian, 
in an action for the contract price 
of personal property sold and deliv¬ 
ered, by reason of the provision of 
the act of congress of May 8, 1906, 
34 U.S.St at L. p 182 c 2348, 25 U.S. 
C.A. § 349, that until the issuance of 
tee-simple patents all allottees to 
whom trust patents shall hereafter 
be issued shall be subject to the ex¬ 
clusive jurisdiction of the United 
States WAS rejected where plaintiff 
received his allotment under a prior 
statute, directing lands to be imme¬ 
diately surveyed and allotted, the 
record not showing when he received 
his allotment or trust patent.—Mat- 
tlson V. Connerly, 126 P, '861, 46 
Mont. 103. 


92. U.S.—Bond V. Tom, D.aOkl, 25 
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to litigate between themselves, state courts have ju¬ 
risdiction.^® 

In general, where title to land has passed from 
the United States and a fee simple title thereto has 
vested in an individual Indian, controversies as to 
such land are within the jurisdiction of the courts 
of the state in which such land is located.®'^ It 
has been held or recognized that such courts have 
jurisdiction of an action brought by tribal Indians 
to recover the possession of land lying outside of 
an Indian reservation, and which is in possession 
of persons who are not Indians;®® of actions on 
contracts made with Indians by persons who are 
not Indians in the Indian country;®® of actions 
sounding in tort where both parties are Indians 
of an action in replevin brought by an Indian;^ 
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and of an action for the wrongful death of an In¬ 
dian.® It has been held, however, that, in the ab¬ 
sence of due consent of the federal government, a 
state court does not have jurisdiction of an action 
to enforce liability on a contract against a band of 
Indians over whom such government has assumed 
guardianship and oversight.^ 

It has been held or recognized that, without due 
consent or authorization on the part of the federal 
government, a state court does not have jurisdiction 
of an action for the partition of restricted, allot¬ 
ted lands of Indians who are members of a tribe 
maintaining its tribal relation to the United States,® 
of an action for trespass on Indian land in Indian 
country,® or of proceedings affecting lands held by 
the United States in trust for Indians.*^ Where, 


96 ^ N.M.—Tenorio v. Tenorio, 98 P. 

•2d 838, 44 N.M. 89. 

Divoxo* 

<1) A district court of Sandoval 
County in New Mexico had jurisdic¬ 
tion of parties and subject matter 
in divorce suit by a Santo Domingro 
Pueblo Indian agrainst a San Felipe 
Pueblo Indian, notwithstanding;' par¬ 
ties resided within their respective 
pueblos where it was not asserted 
that Pueblo customs and laws pro¬ 
vided a remedy in divorce and par¬ 
ties hiad met requirements of venue 
and divorce statutes with respect to 
residence.—^Tenorio v. Tenorio, su¬ 
pra. 

<2) Jurisdiction in action for di¬ 
vorce in greneral see Divorce § 68 
et seq. 

S7. U.S.—Larkin v. Paugh, Neb., 48 

S.Ct S-e-S, 276 U.S, 431, 72 L.Bd. 
640. 

31 C.J. p *543 note 52. 

^SAd held under fee-simple patent 
Land owned by an Indian under a 
fee-simple patent is subject to the 
jurisdiction of the state courts,— 
O'Neal V. Diamond A Cattle Co., 260 
N.W. 836, 63 S.D. 481, 

98. Minn.—^Bem-Way-Bin-Ness v. 
Bshelby, 91 N.W. 291, 87 Minn, 
108. 

99. Ark.—Stevenson v. Christie, 42 
S.W. 418, 64 Ark. 72. 

Wis.—Stacy v. La Belle, 76 N.W. 60, 
99 Wis. *620, '67 Am.S.R. 879, 41 L. 
B-A 419. 

In. absence of federal statute or ex- 
istingr treaty^ or state- statate^ a 
state court has jurisdiction of ap 
action on contract, by a white man 
agralnst an Indian belonging^ to a 
tribe and a particular reservation. 
—Plummer v. Hubbard, 201 N.Y. 
S. 747, 207 App.Dlv. 29, reversinir 
19b N.T^S. 28«8, 11’6’ Misc. 683. 

' 1. Wis.—^Derakon v* Sero, 118 N.W. 
1839,. ISTT- Wis. 276,.. 20 L.RA.,N.Si 
842. 


8 . Or.—^Red Bteiwk v. Joines, 278 P. 
672, 129 Or. 620. 

3. N.M.—^Trujillo v. Prince, 78 P. 
2d 145, 42 N.M. 337. 

4. N.C.—^Rollins v. Eastern Bank of 
Cherokee Indians, 87 N.C. 229. 

5. U.S.—^Ex parte Forbes, C.C.Kan., 

9 F.Cas.No-4,921, 1 Dill. 363. 

6. Action by white man whose wife 
was Indian 

State court did not have jurisdic¬ 
tion of an action for trespass on 
land in Indian country, brought by 
a white man who was married to 
an Indian, where plaintiff had vol¬ 
untarily gone into the Indian coun¬ 
try and fenced the land in question, 
and only part of such land was 
owned by plaintiff's wife under a 
fee patent, the rest of the land be¬ 
ing Indian land, part of which had 
been allotted to plaintiff's mixed- 
blood child under trust patent; and 
where defendant was lawfully on 
the reservation for the purpose of 
grazing cattle with the permission 
of the secretary of the interior, 
plaintiff's remedy, if any, was by 
resort to the department of the in¬ 
terior or to the federal courts — 
O'Neal V. Diamond A Cattle Co., 260 
N.W. 836, 63 S.D. 481. 

Action by TTnited States pexidlng in 
federal court 

On a showing that an action for 
negligent destruction of timber on 
land held by an Indian under a re¬ 
stricted patent had been brought by 
the United States in the proper fed¬ 
eral court, in behalf of such In¬ 
dian, dismissal of an action for 
the same relief, brought by the same 
Indian in a state court, was prop¬ 
er.—^Laveirge v. Davis, 206 N.W. 93^, 
166 Minn. 14, certiorari denied 47 S. 
Ct. 107, 273 U.S. 714, 71 L.Bd. 864. 

7. U.S.—U. S. V. Colvard, C.C.AN. 

C., 89 F.2d 312. j 

.AUatjbed.lfindfi. . \ . , 1 . 

(1) State coiprto. do not have ju¬ 


risdiction of controversies which 
necessarily involve a determination 
of the title to, and, incidentally of 
the right to possession of, Indian 
allotments while such allotments 
are held in trust by the United 
States, in the absence of federal 
statute conferring such jurisdiction. 
—McKay v. Kalyton, 27 S.Ct. 346, 
204 U.S. 458, 51 LEd. 666, reversing 
74 P. 491, 45 Or. 116, rehearing de¬ 
nied 78 P. $32, 45 Or. 116—31 C.J. p 
542 note 38. 

<2) The act of congress of Aug. 
15, 1894, 28 U.S.St. at L. p 305 c 290 
§ 1, from which the act of congress 
set forth in 25 U.S.CA § 345 is 
derived, which conferred jurisdiction 
on federal courts, did not confer Ju¬ 
risdiction on state courts.—McKay v^ 
Kalyton, supra—31 C.J. p 642 notq 88 
—25 ax P 726 note 85 £d]. 

(3) The view has been expressed, 
however, that, in view of the act of 
congress of June 25, 1910, 36 U.S. 
St. at L. p 865, c 431 § 1, 25 U,S.C.A 
§ 372, state courts could take juris¬ 
diction of a suit by the heir of an 
Indian allottee agrainst those claim¬ 
ing under a deed made by a stran¬ 
ger to the title who, through fraud, 
procured the secretary of the interi¬ 
or's approvaL-^Highrock v. Oavin, 
179 N.W. 12, 43 S.D. 316. 

(4) The jurisdiction of a state 
court of an action to quiet title to al¬ 
lotted land has been recognized, not¬ 
withstanding, under the patent is¬ 
sued, the grantees obtained only the 
possession and right of occupancy.— 
Bird V. Winyer, 64 P. 178, 24 Wash. 
269. 

(5) The act of congress, 26 ULS.C. 
A § 357, authorizing condemnation of 
lands allotted in severalty to Indians 
for any public purpose under the 
laws of the state where located in 
the same manner as land owned in 
fee may be condemned, does not au- 
, thonze ^the. malptenance 4n, a st%[te 
court of a proceeding by the state to 
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however, the trust affecting, and the restriction on ] 
alienation of, land allotted to an Indian have been 
terminated by the issuance of a fee-simple patent, 
pursuant to the provisions of 25 U.S.C.A. § 349, all 
questions relating to title become subject to exami¬ 
nation and determination by the courts of the state 
in which the land is situated, which otherwise have 
jurisdiction.® Execution of a deed conveying an 
Indian allotment by the heirs of the allottee, and 
approval of such deed by the secretary of the in¬ 
terior pursuant to provision of a federal statute, 
not only divest the federal government of title and 
terminate its jurisdiction over the land, as shown 
supra § 62, but also transfer jurisdiction over it 
to the state courts.® 

The state court in New Mexico has jurisdiction 
to entertain a suit between Pueblo Indians and ad¬ 
verse claimants concerning title to lands and to pro¬ 
ceed to judgment or decree in such suit.^® 

A state court does not have jurisdiction to enter 
a judgment affecting %vater rights which are the 
property of the United States and are appurtenant 


to lands held by Indian allottees under trust pat- 
ents,^^ nor can such a court adjudicate as to the 
right to use water of a stream within an Indian res¬ 
ervation where the United States is the owner of 
such waters and the United States cannot be made 
a party to the action because of want of jurisdic- 

tion.i2 

Jurisdiction of state courts of Oklahoma is dis¬ 
cussed infra subdivision c of this section. Juris¬ 
diction of territorial courts is considered supra § 
86 . 

In New York, in the absence of federal regula¬ 
tion, state courts, otherwise competent, in general 
may exercise jurisdiction in actions involving In¬ 
dians and their property,and the validity and op¬ 
erative effect of the provision of the state Indian 
Law § 5, that any demand or right of action by an 
Indian, jurisdiction of which is not conferred on a 
peacemakers* court, may be enforced in any state 
court the same as if all the parties were citizens 
have been recognized.^^ It has been held or recog¬ 
nized that, among actions of which the state court 


condemn a right of way for a high¬ 
way over allotted lands to which the 
United States holds the fee In trust 
for the allottees.—State of Minneso¬ 
ta V. U. S.. Minn., 59 S.Ct. 292, 
305 TJ.S. 382, 83 KEd. 235, affirming, 
CCA., U. S. V, State of Minnesota, 
96 F.2d 468, certiorari granted State 
of Minnesota, by Attorney General, 
V. U. S., 59 S-Ct. 66, 306 U.S. 580. 83 
L.Ed. 365. 

<6) Jurisdiction in condemnation 
proceedings In general see Eminent 
Domain § 232. 

<7) Exclusive Jurisdiction of fed¬ 
eral courts generally see Courts S 
525. 

8 . U.S.—Larkin v. Paugh, Neb., 48 
S.Ct. 366, 276 U.S. 431, 72 L.Ed. 
640. 

Termination of restrictions on alien¬ 
ation generally see supra $ 64. 
a, Minn.—^Hom v. Ne-Gon-Ah-B- 
Quaince, 192 N.W. 363, 166 Minn. 
77, certiorari denied Ne-Qou-Ah-B- 
Cuaince v. Horn, 44 S.Ct. 6, 268 
U.S. 701, 68 L.Ed. 514. 

S.D.—^Trlpp V. Sieler, 161 N.W. 837, 
38 S.D. 321—^Egan v. McDonald, 
153 N.W. 915, 36 S.D. 92, affirmed 
38 S.Ct. 223, 246 U.S. 227, 62 L.Bd. 
680. 

10- U.S.—U. S. V. Candelaria, N.M„ 
46 S.Ct. 661, 271 U.S. 482, 70 L. 
'WL 1023. 

iL icont,-r-Ahderson v. Spear-Mor- 
, gan,14v^tock Co., 79 P.2d 667. 107 
Mc^t..X8. , 

J^1^-r»Aiidjer(9on. v, Spear-Mor- 
. 11 gfus aiuprsu 

»W' i i BSoe»te ^ ^Charles v. 

oJ 'dj ^ 1 i 


Blackchief. D.C.N.T., 8 F.Supp. 

295. 

N.Y.—^Plummer v. Hubbard, 201 N. 

Y.S. 747, 207 App.Div. 29, revers¬ 
ing 190 N.Y.S. 283. 116 Misc. 633. 
31 C.J. p 543 note 61. 
lUtigatioii between tribal Zndiaais 

(1) Usually, it seems, where the 
federal government has failed to 
take action relative to the right of 
tribal Indians to litigate between 
themselves, state courts have Juris¬ 
diction.—^Lyons v, Lyons, 268 N.Y.S. 
84, 149 Misc. 723, affirmed 279 N.Y. 
S. 1020, 244 App.Div. 759, 

(2) The natural assumption from 
the adoption by congress of the 
provision of the federal Judicial 
Code $ 24 par 24, 28 U.S.C.A. $ 41 
par 24, that federal courts shall 
have original Jurisdiction of all ac¬ 
tions, suits, and proceedings involv¬ 
ing the right of persons in whole or 
in part of Indian blood or descent 
to any allotment of land under any 
law or treaty is that it left certain 
matters for decision by state courts 
in accordance with tribal laws and 
customs.—Lyons v. Lyons, supra. 

Method, of determining gnestions as 
to Jurisdiction 

Questions whether state's Judicial 
power extends to controversy with 
respect to the succession of Indian 
lands * within state boundaries, 
whether peacemakers' court is sub¬ 
ject to authority of state supreme 
court, and whether subject matter 
of particular controversy and pro¬ 
ceedings are within exclusive con¬ 
trol of national government, and be¬ 
yond authority of state, in the or- 
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dinary course of procedure should 
be first submitted to state courts, 
and power of highest court of state 
be first exhausted, before authority 
of United States supreme court may 
be invoked.—^U. S. ex reL Kennedy v. 
Tyler, N.Y., 46 S.Ct. 1, 269 U.S. 13, 
70 L.Bd. 138, affirming, D.C., U. S. 
V. Waldow, 294 F. 111. 

Id. U.S.—^People ex rel. Charles v. 

Blackchief, D.C.N.Y., 8 F.Supp. 206. 
81 C.J. p 543 note 61. 

Onondaga Indian 

Under the statute the state court 
had Jurisdiction of an action in 
which an Onondaga Indian wa^ 
plaintiff, since the Onondaga Tribe 
did not have a peacemakers' court— 
Crouse v. New York State Rys., 213 
N.Y.S. 676, 214 App.Div. 678, affirm¬ 
ing 209 N.Y.S. 264, 124 Misc. 780. 
Showing want of Juxisdiotion of 
peacemakers’ court 

In order to give the state court 
Jurisdiction under the statute, it 
must appear on the face of the com¬ 
plaint that the peacemakers' court 
does not have Jurisdiction.—^Mulklns 
V. Snow. 138 N.B. 123, 232 N.Y. 47, 
affirming 178 N.Y.S. 905, 189 App. 
Div. 923—81 C.J. p 643 note 61 [a] 
(4). 

BnJoiiiing proceeding before Chiefs’ 
OouncU of Tonawanda I ndlaiis 

In a case in which the right to 
possession of certain lands within 
the Tonawanda Reservation had 
been awarded to certain Tonawanda 
Indians at a “Consolation Feast" 
or “Ten Day Feast," held according 
to the custom and usage of the 
Toi^iawanda Indians, and thereafter 
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has jurisdiction,15 arc an action sounding in tort 
where both parties are Indians,!® and an action to 
recover the possession of land within an Indian res- 
ervation.!*^ 

Jurisdiction of surrogate’s court is discussed infra 
subdivision b of this section. 

b. Probate Courts 

The necessity for the consent of the federal govern¬ 
ment to the exercise of jurisdiction by a state probate 
court with respect to administration of estates of de¬ 
ceased Indians or appointment of guardians of minor 
Indians has been asserted, but apparently express con¬ 
sent Is not required. 

It has been held that, without the assent of the 
general government, the probate courts of a state 
have no jurisdiction to administer on the estates of 
tribal Indians,!® and that a state court has no ju¬ 
risdiction to appoint an administrator for the estate 
of a tribal Indian whose property descends in ac¬ 
cordance with the customs of his tribe, there being 
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no property within its jurisdiction to be adminis¬ 
tered.!® Without such consent, a state court may 
not exercise probate jurisdiction with respect to 
the equity of a quasi-nontribal Indian in lands held 
in trust by the United States.®® Without pointing 
out any express consent of the federal government, 
however, it has been held that a state probate court 
may administer on the estate of a deceased tribal 
Indian,®! may, on application of a creditor, ap¬ 
point an administrator of the estate of a nonresi¬ 
dent Indian who died leaving real and personal 
property within the state,®® and may appoint an ad¬ 
ministrator to prosecute an action for the wrong¬ 
ful death of a reseri^ation Indian, in the absence of 
any federal regulation of the matter.®® By virtue 
of various acts of congress, probate courts have 
been given jurisdiction to administer the estates of 
Indians under certain circumstances.®^ 

It has been held that, in the absence of due con¬ 
sent by the federal government, probate courts of 


one of the Indians to whom pos¬ 
session had so been awarded applied 
to the Chiefs* Council of the Tona- 
wanda Band, In accordance with the 
custom and usage of the band, for 
the enforcement of the award, a 
state court was not authorized to 
enjoin applicant from prosecuting, 
and the Chiefs* Council from enter¬ 
taining, the proceeding for the en¬ 
forcement of the award,—^U. S. v. 
Charles, D.C.N.T., 23 F.Supp. 346. 

15. PartitioiL 

(1) It has been held that, since 
no peacemakers* court had been set 
up for the Indians on the Tonawanda 
Reservation of the Seneca Nation, 
an action for partition of lands with¬ 
in such reservation may be prose¬ 
cuted in the courts of the state and 
parties* rights determined under ap¬ 
plicable laws thereof, in view of 
Indian L. $ 5.—^People ex rel. Charles 
V. Blackchief, D.C.N.T., 8 F.Supp. 
295. 

(2) But it has been held that a 
judicial sale in a proceeding in a 
state court for partition of lands in 
such reservation, which had previ¬ 
ously been awarded to certain In¬ 
dians at a ‘^Consolation Feast" or 
"Ten Day Feast,** in accordance with 
the custom and usage of the Ton¬ 
awanda Indians, was unauthorized 
and ineffective where such sale pur¬ 
ported to convey title in fee simple, 
in view of the fact that such lands 
were inalienable without the con¬ 
sent of the United States.—U. S. v. 
Charles, D.C.N.Y., 23 F.Supp, 346. 

16- N.T.—^Bates V. Prlntup, 64 N.T. 

S. 561, 31 Misc. 17. 


Action of replevin 

N.T.—^Terrance v. Gray, 151 N.T.S. 

186, 165 App.Div. 636. 

31 C.J. p 543 note 61 [a] (2). 

17. N.T.—^Peters v. Tallchlef, 106 

N.T.S. 64, 121 App.Div. 309— 

George v. Pierce, 148 N.T.S. 230, 
85 Misc. 105. 

31 C.J. p 543 note 61 [al (1), (3). 
Ejectment 

(1) In view of the want of a 
peacemakers* court for the Onondaga 
Indian reservation, state court had 
jurisdiction of an action of eject¬ 
ment between Indians residing on 
such reservation with respect to land 
within such reservation.—Lyons v. 
Lvons, 268 N.T.S. 84, 149 Misc. 723, 
affirmed 279 N.T.S. 1020, 244 App. 
Div. 769. 

(2) A like rule has been applied 
in the case of an action of eject¬ 
ment between residents on the Tus- 
carora Indian Reservation with re¬ 
spect to certain lands within such 
reservation,—Mt. Pleasant v. Gans- 
worth, 271 N.T.S. 78, 150 Misc. 584, 

I affirmed 273 N.T.S. 443, 242 App.Div. 
675, 

(3) State court had jurisdiction of 
action of ejectment between St. Re¬ 
gis Indians with respect to land 
within the St. Regis Reservation.— 
Terrance v. Gray, 166 N.T.S. 916, 
171 APP.D1V. 11. 

18. U.S.—U. S. V. Pasme, C-GKan., 
27 F.Cas.No.16.014, 4 Dill. 887. 

Minn.—U. S. v. Shanks, 15 Minn. 369. 
Power to determine heirship see su¬ 
pra S 65. 

19- U.S.—^T-ta-tah-wah v. Rebock, 
C.C.Iowa, 106 F. 267. 

20. U.S.—U. S. V. Johnson, D.G 
Wash., 53 F.2d 267. 
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21. Ala.—^Brashear v. Williams, 10 
Ala. 630—^Reed v. Brasher, 9 Port. 
438. 

22. Xndiaai resident of Oklahoma 
Probate court of county in which 

Cherokee Indian who was a resi¬ 
dent of Oklahoma had property had 
jurisdiction, and duty, to appoint ad¬ 
ministrator on petition of local cred¬ 
itor, notwithstanding administration 
was pending in Oklahoma.—Lineback 
V. Howerton, 26 S.W.2d 74. 181 Ark. 
433. 

23. Pneblo XndlaaDi 

(1) New Mexico probate court has 
Jurisdiction to appoint an adminis¬ 
trator for a deceased reservation 
Pueblo Indian to enforce the right 
of action created by the wrongrful 
death statute, notwithstanding lack 
of express congressional consent to 
state authorization of appointment 
of an administrator to enforce the 
provisions of the statute.—^Trujillo 
V. Prince, 78 P.2d 146, 42 N.M. 337 

(2) The appearance of a special 
assistant to the federal attorney 
general, pursuant to request of the 
secretary of the interior and by di¬ 
rection of the attorney general, in 
an action brought by an administra¬ 
tor so appointed, asserting that the 
state death statute was operative as 
applied to death of such reserva¬ 
tion Indian, was persuasive that pro¬ 
bate court had jurisdiction to ap¬ 
point an administrator to enforce 
the right of action for wrongful 
death, although such appearance was 
not tantamount to congressional con¬ 
sent.—^Trujillo v. Prince, supra. 

24. Minn.—^Baker v. McCarthy, 176 

N.W. 648, 146 Minn. 167. 

31 C.J. p 544 note 74. 
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a state have no jurisdiction to appoint a guardian 
for minor Indian children residing on a reserva¬ 
tion but it has also been held that a state court 
has jurisdiction to appoint a guardian for a minor 
of Indian blood who is a member of, and resides 
with, an Indian tribe.^® 

The jurisdiction of courts of Oklahoma is dis¬ 
cussed infra subdivision c of this section. 

As to Indians in Nezj York it has been held or 
recognized that, in view of the provision of state 
Indian Law § 5 that any demand or right of ac¬ 
tion, jurisdiction of which is not conferred on a 
peacemakers* court, may be prosecuted and enforc¬ 
ed in any court of the state, as though all the par¬ 
ties thereto were citizens, surrogates’ courts of the 
state have jurisdiction to administer on the estates 
of a deceased Indian where such Indian belonged 
to a tribe not having a peacemakers* court or other 
judicial tribunal in which the estate of a deceased 
Indian could be administered,^7 or where the juris¬ 
diction conferred on a peacemakers’ court gives it 
no right to exercise any of the pow^er and authority 


conferred on a surrogate’s court in reference to de¬ 
cedent’s estates.-® 

c. State Courts of Oklahoma 

The extent of the Jurisdiction of the state courts of 
Oklahoma depends on the will of congress; such courts 
exercise jurisdiction in appropriate cases by virtue of 
acts of congress, particularly acts which relate to mem> 
bers of the Five Civilized Tribes or of the Osage Tribe. 

The extent of the jurisdiction over Indians and 
their property exercisable by the state courts in 
Oklahoma is dependent on the will of the congress 
of the United States.^® Where congress has re¬ 
linquished its superior power over Indians and 
their property located wdthin the state, such Indians 
and their property are subject to the jurisdiction of 
the courts of the state.®*^ In the absence of con¬ 
trolling provision to the contrary, exercise of ju¬ 
risdiction by state courts in actions involving title 
to restrict Indian lands where members of vari¬ 
ous tribes are parties, if otherwise proper, is not 
excluded by the necessity for the court to construe 
acts of congress, treaties, departmental leases, and 
conveyances of Indians.®^ 


25. U.S.—Peters v. Malm, C.C.Iowa, 
111 P. 244—In re Lelah-puc-ka- 
chee, D.C.Iowa, 9S F. 429. 

26. Wis.—Farrington v. Wilson, 29 
Wis. 383. 

2T. N.T.—Matter of Printup, 106 K. 
T.S. 74, 121 App.Div. 322--P€ople 
V. Daly, 138 N.Y.S, 817, 78 Misc. 
667, reversed on other grounds 105 
N.B. 1048, 212 N.T. 183, Ann.Cas. 
19i6D 367. 

Tnsoarora Xndlaii 

(1) Surrogate’s court of county In 
which deceased Tuscarora Indian 
lived at time of death, and in which 
Indian reservation and land allot¬ 
ments were located, had Jurisdiction 
to administer her estate.—^Mt Pleas¬ 
ant V. Gansworth, 271 N.Y.S. 78, 150 
Mlsc. 584, affirmed 273 N.Y.S. 443, 
242 App.Div. 676. 

<2) The rule has been applied with 
respect to a Tuscarora Indian who 
had resided on the Tuscarora res¬ 
ervation.—^Matter of Printup, 106 N. 
Y.S. 74, 121 App.Div. 322. 

Contra Matter of Jack, 102 N.Y.S. 
383, 52 Misc. 424. 

St. Begis l^diaa^ 

(1) Surrogate’s court of county 
embr?Lcing territory,In which reser¬ 
vation of St. Regis Indians is locat¬ 
ed ha^ jurisdiction over mode of dis- 
trlbuUon ,of property of deceased In¬ 
dian of, guch tribe, ^inc^ op such res- 
erv84i^, there , 4s no .peacemakers^ 
court within the meaning of Indian; 
^ PP tribsuwaiof life chiefs^ 

recogni2edijfeyjil^w/,ctfijst«^tefc directly* 
car bjr 

from custom and usage from time 


immemorial, and elected chiefs have 
no means of enforcing their deci¬ 
sions.—In re Terrance’s Estate, 32 
N.Y.S.2d 540. 

<2) That state legislature made 
clear and definite provisions for elec¬ 
tion of chiefs for such tribe nega¬ 
tived existence by custom and usage 
from time immemorial of a tribunal 
of life chiefs of such tribe, as re¬ 
spects jurisdiction of surrogate’s 
court to distribute property of a 
deceased Indian, since it could be 
assumed that it was intent of legis¬ 
lature to recognize long established 
customs and usages among the In¬ 
dian tribes.—^In re Terrance’s Estate, 
supra. 

(3) An application to vacate de¬ 
cree admitting will of member of 
such tribe to probate, on ground 
that surrogate’s court was without 
jurisdiction to probate the will be¬ 
cause Indians had their own tribunal 
was denied where evidence estab¬ 
lished that St. Regis Tribe of Indi- j 
ans had not from time Immemorial! 
been governed by tribal council of 
life chiefs.—^In re Terrance's Estate, ! 
supra. 

(4) Action by council of elected 
chiefs of such tribe was not neces¬ 
sary before will of member of the 
tribe was probated in surrogate’s 
court of county embracing the res¬ 
ervation of such tribe.—^In re Ter¬ 
rance’s Estate, supra. 

(6) Jurisdiction of surrogate’s^ 
coprt, over ipode of distribution'.of 
property of a deceased membei: 
such tribe is subject to the provi¬ 


sions of the Indian Law, particu¬ 
larly relating to real estate.—^In re 
Terrance’s Estate, supra. 

Seneca Indian 

In the case of a Seneca Indian who 
died in 1844 on the Seneca reserva¬ 
tion, it was held that the surrogate 
did not have jurisdiction to appoint 
an administrator.—^Dole v. Irish, 2 
Barb., N.Y., 639. 

Tribal surrogate’s court see supra § 
16. 

28. N.Y.—^Hatch v. Luckman, 118 N. 
Y.S. 689, 64 Misc. 508, affirmed 140 
N.Y.S. 1123, 166 App.Div. 765. 

29. U.S.—^Bond v. Tom, D.C.OkL, 25 
P.Supp. 167, affirmed, C.C.A., U. S. 
V. Bond, 108 P.2d 504. 

Allotments 

On April- 27, 1916, 'district courts 
of state did not have jurisdiction of 
a suit by the full-blood Indian heirs 
of a deceased Pawnee Indian involv¬ 
ing lands allotted to decedent under 
General Allotment Act of Feb. 8, 
1887, 24 U.S.St. at L. p 388 c 119, 
as amended by Act of Feb. 28, 1891, 
26 U.S.St at L. p 794 c 383, where 
such suit necessarily Included the 
determination of the title to, and, 
incidentally, the right to possession 
of, the allotment while it was held 
in trust by the United States.—Cae¬ 
sar v. Enow, 176 P. 927, 71 Okl. 233. 

30. . U.S.—Bagby v. U. S., D.C.OkL. 

53 F.2d 260, affirmed, CC.A., 60 F. 
2 d 80. * - ‘ 

31> U.S.-^^\som Y. Quaker Oil & 
Gas Co.. D.C.Okl,,^25. ?'.2d 898,,af¬ 
firmed, C.C.A., 35 F.2d 84. 
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Five Civilized Tribes. Under the provision of Act 
of Congress of June 14, 1918, 40 U.S.St. at L. p 
606 c 101 § 2, 25 U.S.C.A. § 355, that the lands of 
full-blood members of any of the Five Civilized 
Tribes are made subject to the laws of the state 
of Oklahoma providing for the partition of real es¬ 
tate, the district courts of the state have jurisdic¬ 
tion to partition real estate of full-blood Indians 
who are members of such tribes.32 Such statute is 
not, however, confined, in its application, to proceed¬ 
ings in district courts relating to partition of land 
of living Indians,^® and, while it has been stated 
that the purpose of such statute is to confer on dis¬ 
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trict courts jurisdiction to partition inherited lands 
among the full-blood members of the Five Civilized 
Tribes, including minors,it has been held that the 
statute authorizes partition by county courts of the 
state in the course of administration of estates as 
authorized by the relevant provisions of the con¬ 
stitution and statutes of the state.^s Even prior to 
the above act of June 14, 1918, the district courts 
of the state in general had jurisdiction of suits to 
partition inherited lands of mixed-blood Indians of 
the Five Civilized Tribes, including minors, and 
were authorized to decree a sale of such lands if 
they were found to be incapable of partition.^® It 


state oonstitutloiial provision dls- 
daiming interest in Indian lands 
The provision of the state consti¬ 
tution disclaiming any interest on 
the part of the state in any Indian 
lands until the title of the United 
States therein shall have been ex¬ 
tinguished does not prevent the 
state courts from exercising juris¬ 
diction over controversies as to al¬ 
lotted land, notwithstanding it may 
be necessary for such courts to con¬ 
strue acts of congress, Indian trea¬ 
ties, and departmental leases and 
conveyances.—^Kohlmeyer v. Wolver¬ 
ine Oil, 132 P. 497, 37 Okl. 477. 

32. Okl.—^Haymes v. McDermott, 
256 P. 908, 125 Okl. 147. 
Jorisdiotion conferred by the stat¬ 
ute includes authority to: 

(1) Bring in all-unknown heirs.— 
Bte.ymes v. McDermott, supra. 

<2) Render Judgment that will be 
conclusive against all claimants.— 
Hasnnes v. McDermott, supra. 

Prior to the act of congress of June 
14, 1918 

(1) Prior to the act of congress 
referred to in the text, district 
courts were without jurisdiction to 
order and decree a partition of lands 
inherited by full-blood Indians of 
the Five Civilized Tribes from a de¬ 
ceased allottee, who was also a full- 
blood Indian of one of such tribes.— 
Hoodenpyl v. Champion, 177 P. 369, 
71 Okl. 270—31 C.J. p 644 note 66. 

(2) In view of the rule that a 
district court did not have jurisdic¬ 
tion to partition the inherited lands 
of a full-blood Indian minor, an ab¬ 
stract of title which did not show 
the quantum of Indian blood of an 
Indian minor heir of an allottee did 
not show good title, notwithstanding 
it did show that a decree for parti¬ 
tion sale was obtained in a suit 
against such heir brought by the 
grantee of another heir of the al¬ 
lottee.—Miller V. Scott, 273 P. 363, 
134 Okl. 278. 

83. U.S.—U. S. v. Bond, C.C.A.Okl., 
108 F.2d 504, affirming, D.C, Bond 
V. Tom, 25 F.Supp. 167. 


34. OkL—Taylor v. Green, 129 P.2d 

1013, 191 Okl. 362—Salmon v. 

Johnson, 189 P. 537, 78 OkL 182. 
certiorari denied Johnson v. Sal¬ 
mon, 41 S.Ct. 13, 254 U.S. 641, 65 
L.Ed. 662. 

35. U.S.—U. S. V. Bond, C.C.A.Okl., 
108 F.2d 504. affirming, D.C., Bond 
V. Tom, 25 F.Supp. 157. 

Construction and effect of statutes 

(1) Whether the jurisdiction of a 
county court in Oklahoma to direct 
partition of land belonging to an 
estate in the course of administra¬ 
tion and settlement extends to re¬ 
stricted and tax-exempt land of a 
full-blood Creek Indian, which 
passed by will on her death to full- 
blood ilevisees, depends on control¬ 
ling acts of congress.—^U. S. v. Bond, 
supra. 

(2) In interpreting the act of June 
14, 1918, referred to in the text, it is 
to be presumed that congress was 
aware of frequent need for partition 
of lands by sale and distribution of 
proceeds in the settlement and ad¬ 
ministration of estates and was cog¬ 
nizant of existing Oklahoma law 
which conferred jurisdiction on 
county courts to order such parti¬ 
tion in the course of settlement and 
administration of estates either in 
kind or by sale and distribution of 
proceeds.—^U. S. v. Bond, supra. 

(3) Under such act of June 14, 
1918, land which was allotted to an 
enrolled full-blood Creek Indian, and 
which was subsequently designated 
as tax-exempt and devised by will 
of allottee and which passed at al¬ 
lottee’s death to full-blood Indian 
heirs, was subject to partition sale 
in the course of administration and 
settlement of allottee’s estate in a 
county court in Oklahoma, although 
secretary of the interior id not re¬ 
move restrictions against alienation. 
—U. S. V. Bond, supra. 


Civilized Tribes does not indicate 
a purpose to termmate jurisdiction 
of county courts of Oklahoma to 
order and direct partition and sale 
of restricted land in course of ad¬ 
ministration and settlement of the 
estate of an allottee, with convey¬ 
ance free of restrictions, but indi¬ 
cates congressional recognition of 
existing jurisdiction to remove re¬ 
strictions in such manner, and a 
desire that it be continued without 
interference.—^U. S. v. Bond, supra. 

(5) Such jurisdiction of county 
courts was not terminated by the 
provision of Act of Congress of 
Jan. 27, 1933, 44 U.S.St. at L. p 
777 c 23 § 1 that, when restricted 
and tax-exempt land belonging to 
members of the Five Civilized Tribes 
is cuiquired by inheritance or devise 
by restricted Indians, such lands shall 
remain restricted and tax-exempt 
unless the restrictions are removed 
in the manner provided by law, be¬ 
cause such provision, when given ef¬ 
fect as Independent legislation, does 
not narrow that part of the above 
act of June 14, 1918, which consents 
to making of lands of full-blood 
members of the Five Civilized Tribes 
subject to laws of Oklahoma relating 
to partition of real estate.—^U. S. v. 

I Bond, supra. 

Prior to the act ol congress of 
June 14| 1918, referred to in the 
text, county courts did not have ju¬ 
risdiction in administration pro¬ 
ceedings to decree a partition of 
lands inherited by full-blood Indians 
of the Five Civilized Tribes from a 
deceased allottee who was also a 
full-blood Indian of one of such 
tribes.—^Lewis v, Gillard, 173 P. 

: 1136, 70 OkL 231. 

36. OkL—^Taylor v. Green, 129 P.2d 
1013, 191 Okl. 362—Barnett v. Se- 
crest, 218 P. 677, 92 Okl. 142— 
Tiger v. Nolen, 190 P. 263, 78 Okl. 
260^—Salmon v. Johnson, 189 P. 
537, 78 OkL 182, certiorari denied 
Johnson v. Salmon, 41 S.Ct. 13, 
254 U.S. 641, 65 L.Ed. 652. 


(4) Act of Congress of May 10, 
1928, 45 U.S.St. at L. pp 495, 496, c 
517 §§ 1, 4, 5, extending the period 
of restrictions against aliexiation of 


ffhe rule apparently was based da 


lands of certain members of theOravejthe effect of provisions of Act of 
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has been stated generally that district courts have 
jurisdiction of a partition suit of a tract allotted 
to a citizen of the Five Civilized Tribes, where such 
land descended to the heirs free of restrictions.^'^ 

The jurisdiction of the district court of an ac¬ 
tion involving restricted lands of a member of one 
of the Five Civilized Tribes has been recognized, 
and it has been held that the district court, and not 
the county court, has jurisdiction of a suit to re¬ 
move cloud from title, and of an action of eject¬ 
ment, brought by the heir of a member of one of 
the Five Civilized Tribes against the beneficiary 
under the will of such member, where title to land 
is necessarily involved.*® Such court has general 
jurisdiction of a trust created by a member of one 


of such tribes with the approval of the secretary of 
the interior, given pursuant to Act of May 27, 1908, 
35 U.S.St. at L. p 312 c 199 § l.^o 

In addition to the jurisdiction of county courts to 
decree partition conferred by the act of congress 
of June 14, 1918, hereinbefore considered, by vir¬ 
tue of various acts of congress such courts, in view 
of their status as probate courts and of the juris¬ 
diction conferred on them by state laws, have ju¬ 
risdiction generally to administer the estates of 
deceased members of the Five Civilized Tribes,^^ to 
appoint guardians for the person and property of 
incompetent Indians who are members of such 
tribes,^* and to decree the sale of inherited lands 
of incompetent, adult, full-blood members of such 


Congress of May 27, 1908, 35 TT.S. 
St. at L. p 315 c 199 § 9 removing 
restrictions from lands inherited by 
mixed-blood Indians from an allottee 
member of the Five Civilized Tribes, 
with certain specified exceptions.— 
Barnett v. Secrest 218 P. 677. 92 
Okl. 142—31 C.J. p 544 note 65. 
laand lahezited txom Creek freed- 


(1) The view has been taken that 
in Augrust, 1913, district courts of 
Oklahoma had jurisdiction to parti¬ 
tion inherited lands of Creek freed- 
man where one half was owned by 
grantee of noncitizen husband and 
one half by minor freedman’s daugh¬ 
ter.—Childers v, Samuels, 232 P. 103, 
107 Okl. 169, error dismissed Sam¬ 
uels V. Childers, 46 S.Ct, 485, 271 
U.S. 644, 70 L.E3d. 1129, 

(2) But there is authority for the 
view that a decree of partition ren¬ 
dered by the district court in a suit 
commenced in April, 1909, In which 
minor Creek freedman heirs of a 
Creek freedman allottee were par¬ 
ties defendant, was void as to such 
minor heirs.—Griffin v. Galbraith, 
247 P. 339, 114 Okl. 208. 

HSIf-blood Ittdlans 

(1) Act of Congress of Jan. 27, 
1933. 47 U.S.St. at L. p 777 c 23 5 1, 
imposing restrictions on lands ac¬ 
quired by half-blood Indians by in¬ 
heritance or devise from members 
of the Five Civilized Tribes did not 
terminate jurisdiction of the district 
court to decree a partition sale of 
such Icmds.—^U. S. v. Watashe, C.C.A. 
OkL, 117 F.2d 947. 


(2> Such holding was announced 
In a ^'case commenced in a district 
court of Oklahoma and removed to a 
federal ©strict court, in which par- 
Utioh was sought of lands inherited 
jypm a !fiiU-t>lood allottee by Indians 
t^ fun biood and of the 
ha^ based on the 

imposing 
ricted and ta?c- 
axeaoipt to members 



of the Five Civilized Tribes Is In¬ 
herited by restricted Indians unless 
the restrictions are removed in the 
manner provided by law, includes in 
the exception the provision of Act 
of Congress of June 14, 1918, 40 
U.S.St. at li. p 606 c 101 § 2, 25 
XJ.S.C.A. S 355. that a sale under 
partition operates to relieve the land 
of restrictions, in view of the mani¬ 
fest purpose of congress, shown in 
various statutes, to liberalize re¬ 
strictions respecting lands of Indian 
heirs of less than the full blood, not¬ 
withstanding such $ 2 of the act of 
June 14, 1918, in terms applies to 
full-blood Indians.—^U. S. v. Wata¬ 
she, supra 

37. Okl,—Griffin v. Culp. 174 P. 495, 
68 Okl. 310. 

3B, tr.S,—^Fulsom v. Quaker Oil & 
Gas Co., D.C.Okl., 28 P.2d 398, 
affirmed, C.C.A., 35 P.2d 84. 

39. Okl.—^Austin v- Chambers, 124 
P. 310, 33 Okl. 40. 

31 C.J. p 543 note 60. 

Will probated prior to statehood 
Rule stated in the text was ap¬ 
plied where the will in question was 
probated in the Indian Territory pri¬ 
or to statehood.—Austin v. Cham¬ 
bers, supra. 

40. tr.S. —^Burgess v. Nail, C.C.A 
OkL, 103 F,2d 87, affirming, B.C., 
Nail V. American Nat. Bank of 
Bristow. 21 F.Supp. 385, rehearing 
denied 22 F.Supp. 977. 

Xustrootioxui to trustee 
District court, acting as a court 
of equity in the exercise of its gen¬ 
eral jurisdiction over trusts, had au¬ 
thority to instruct the trustee, under 
a trust such as is described in text, 
as to the trustee's conduct con¬ 
cerning litigation Involving the 
trust, on due application; and, 
where the trustee was a party de¬ 
fendant to a suit in the district 
court. to cancel such trust, such 
court ,had authority to instruct the 
trustee to compromise the suit, even 
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if it did not have jurisdiction to en¬ 
tertain a suit to set aside the trust, 
the jurisdiction of the court having 
duly been invoked by the trustee's 
request for directions and instruc¬ 
tions as to the compromise.—Bur¬ 
gess V. Nail, supra. 

Juxisdictlon of suit to set aside 
trust 

In view of the fact that the trust 
described In the text was not cre¬ 
ated under the provisions of Act 
of Jan. 27, 1933, 47 U.S.St at L. 
p 777 c 23 § 2, the court said that 
it may be doubted “that jurisdiction 
of an action to cancel, annul, or set 
aside such trust is vested exclusive¬ 
ly in the federal courts," but the 
court pointed out that the district 
court of the state never finally adju¬ 
dicated the suit to set aside the 
trust.—^Burgess v. Nail, supra. 

41. Okl.—In re Hibdon, 188 P. 97. 
78 Okl. 28—^Laughlin v. Williams, 
185 P. 104, 76 Okl. 246. 

Probate of will 

Jurisdiction of county court to 
probate a will has been recognized. 
—^Horner v. McCurtain, 138 P. 807, 
40 Okl. 406. 

Jurisdiction of state courts to deter¬ 
mine heirship see supra $ 65. 

42. Okl.—Laughlin v. Williams, 186 
P. 104. 76 Okl. 246, followed in 
Severs v. Strough, 166 P. 730, 64 
Okl. 197—^Tarhola v. Strough, 166 
P. 729. 64 OkL 196. 

Necessity for uotlee to incompetent 
(1) Order of county court appoint¬ 
ing guardian for alleged incompetent 
was Invalid in absence of service of 
notice on alleged incompetent, as re¬ 
quired by state statute, since such 
notice Is jurisdictional.—^Anderson 
V. Peck, D.aOkl., 53 P.2d 257. 

<2) Rule haa been applied with re¬ 
spect to the appointment of a 
guardian for an enrolled Creek freed¬ 
man.—^Martin v. O’Reilly, 200, P. 687; 
81 Okl. 261. 

(3> Necessity of notice of ’appU- 
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tribes^^ In view of Act of Congress of May 27, 
1908, 35 U.S.St. at L. p 313 c 199 § 6, county 
courts, as courts of probate, have jurisdiction of 
the persons and property of minor allottees of the 
Five Civilized Tribes except as otherwise provided 
by law.^^ 

Osage Indians. It has been stated broadly that 
the courts of Oklahoma did not have jurisdiction of 
the members of the Osage tribe of Indians until 


congress conferred jurisdiction,^^ and, more specifi¬ 
cally, that as to the restricted property of such In¬ 
dians, the state courts have only such authority and 
jurisdiction as are granted, recognized, or per¬ 
mitted by acts of congress.^® 

The Act of Congpress of April 18, 1912, 37 U.S. 
St. at L. p 86 c 83 § 3 subjects to the jurisdiction 
in probate matters of the county courts of the 
state the estates of deceased Osage Indians,^^ and 


cation for appointment of iruardian 
of insane person generaUy see the 
C.J.S. title Insane Persons § 40, also 
32 C.J. P 655 note 89-p 656 note 14. 

48. Okl.—Lytle v. Pulotka, 233 P. 
456, 106 Okl. 86. 

44. U.S.—^Harris v. Bell. Okl., 41 S. 
Ct. 49, 254 U.S. 103, 66 L.Bd. 169. 
affirming 250 P. 209, 162 C.C. 

A. 345, affirming, D.C.. 235 P. 626 
—Derrisaw v. Schaffer, D.C.Okl., 

8 F.Supp. 876. 

31 C.J. P 644 note 77. 
zratnxe of anthorlty 

(1) The statute has been referred 
to as a grant of jurisdiction.—^Bell 
V. Fitzpatrick, 167 P. 334, 53 Okl. 
574. 

(2) The view has been expressed, 
however, that the statute did not 
confer on county courts any juris¬ 
diction in the exercise of their pro¬ 
bate jurisdiction, that jurisdiction of 
such courts is conferred by the con¬ 
stitution and laws of the state, and 
that, in the exercise of probate ju¬ 
risdiction, such courts proceed under 
the jurisdiction so conferred.—Bag- 
by V. U. S.. D.C.Okl., 53 P.2d 260, af¬ 
firmed, C.C.A., 60 P.2d 80. 

Ezdusive juxlsdiotion 

Jurisdiction conferred on county 
courts by such act of congress is ex¬ 
clusive.—^Bell V. Fitzpatrick, 157 
P. 334, 53 Okl. 674. 

Who are minors within statute 
The term “minor,” within the 
meaning of the statute set forth 
in the text, includes males under 
the age of twenty-one years and fe¬ 
males under the age of eighteen 
years.—^Posey v. Abraham, 26 P.2d 
287, 166 Okl. 140—Mortgage & De¬ 
benture Co. V. Burrows, 182 P. 238, 
76 Okl. 94—31 C.J. p 544 note 77 £a] 
( 1 ). 

Property included 
(1) It has been stated broadly that 
by this statute it was intended to 
confer jurisdiction of property of 
minor allottees in so far as the prop¬ 
erty was acquired by such minors 
as members of the Five Civilized 
Tribes, and that no lands belonging 
to such minors, other than lands 
allotted to them, or lands of de¬ 
ceased allottees going to sudh mi¬ 
nors by inheritance, were included 
in the statute.—^Barlow v. Solddfisky,. 
202 P. 1009. 84 Okl. 163. 
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(2) There is authority for the 
view that the statute includes al¬ 
lotted lands inherited by minor al¬ 
lottees. and that it includes the in¬ 
herited lands of a Creek freedman 
minor,—Griffin v. Galbraith, 247 P. 
339, 114 Okl. 208. 

(3) In some cases, however, the 
view has been taken that the in¬ 
terest of minor heirs of less than 
half blood, in inherited lands, is 
not within the purview of the stat¬ 
ute.—Hardesty v. Gordan, 119 P.2d 
70, 189 Okl. 677—^Tuck v. Sanders, 
244 P. 31. 116 Okl. 268. 

(4) The view has also been taken 
that the lands of an Indian minor 
of less than half blood, purchased 
with proceeds of an allotment, are 
not within the purview of the stat¬ 
ute.—Carter Oil Co. v. Bleming, 245 
P, 833, 117 Okl. 89. 

ruU-blood minor Indtans 

The view has been expressed that 
the provision referred to in the text 
is the only provision of this kind In 
the act of May 27, 1908, which is 
applicable to full-blood Indian mi¬ 
nors.—^Dierks v. Isaac, 244 P. 760, 
114 Okl. 158, 

Construction of exception 

Provision in statute that minor al¬ 
lottees shall be subject to jurisdic¬ 
tion of probate courts, except sls 
otherwise specifically provided by 
law, refers to federal law and not 
to state law. 

U.S.—Truskett v. Glosser, Okl., 36 
S,Ct. 386, 236 U.S. 223, 69 L.Bd. 
540, affirming 198 F. 886, 117 C.C. 
A. 477. 

Okl,—Posey v. Abraham, 26 P.2d 287, 
165 Okl. 140—^Mortgage & Deben¬ 
ture Co. V. Burrows, 182 P. 888, 76 
Okl. 94. 

Authority of probate attorney 
Okl.—^In re Hickory, 182 P. 238, 76 
Okl. 79. 

31 C.J. p 644 note 77 [a] <10). 
Approval by court of sale or con¬ 
veyance see supra § 62. 

45. U.S.—^U. S. V. Hughes, D.C.Okl., 
6 P.Supp. 972. 

46ii Okl,—Swain v. Hildebrand, 36 
P.2d 924. 169 O^ 887. 

47. U.S.—^Work v. U. S.,. ex rel. 

Lynn, 45 S.Ct 89, 263 . U.S. 161, 
' 39( L.Bd. 223, •pefY»rsing Fall v. 
U. S., 286 F. ^89, 62 App.D.C. 165 

si? 


—U. S. V. Sands, C.C.A.Okl.. 94 F. 
2d 156—U. S, V. Carson, D.C.Okl., 
19 F.Supp. 616, appeal dismissed, 
C.C.A., 98 F.2d 1023. 

Okl.—In re Thompson's Estate, 65 P. 
2d 442, 179 Okl. 240, certiorari de¬ 
nied St. John V. Thompson, 58 S. 
Ct 38, 302 U.S. 718, 82 L.Bd. 554 
—State ex rel. Mudd v. Osage 
County Court, 34 P.2d 244, 168 Okl. 
470. 

31 C.J. p 544 note 74. 

Nature of power conferred 
The statutory provision referred 
to in the text “was more than the 
mere selection of the county court 
for the performance of a ministerial 
or executive duty. It Involved, as 
Congress must have intended, a ju¬ 
dicial inquiry.”—^Mudd v. Perry, C.C. 
A.Okl.. 25 P.2d 85, affirming, D.C, 
14 F.2d 430, and certiorari denied 49 
S.Ct. 9, 278 U.S. 601, 78 L.Ed. 529. 

Effect of Acts of Congress of Eeb, 
27, 1925 and of March 2, 1929 
Purpose of remedial Acts of Feb. 
27, 1926, 43 U.S.St at L. p 1008, 25 
U.S.C.A. § 331 note, and of March 2. 
1929, 45 U.S.St at L. p 1478 c 493. 
relative to Osage Indians was not 
to destroy the jurisdiction of the 
county courts but simply to afford 
Indian estates in administration in 
such courts the protection and pres¬ 
ervation to be obtained by the pres¬ 
ence of the federal government as a 
watchful party in every probate pro¬ 
ceeding.—^U. S. V. Carson, D.C.Okl., 
19 F.Supp. 616, appeal dismissed, 
C.C.A., 98 P.2d 1023. 

What coufiLty court has juxisaiotion 
(1) Where Osage Indian allottee 
died testate out of state and was 
not resident thereof at time of his 
death, his will was required to be 
proved and letters testamentary or 
of administration granted in county 
where application for letters was 
first made, and in such case coun¬ 
ty court of county In which appli¬ 
cation was first made for letters tes¬ 
tamentary had exclusive Jurisdiction 
of settlement of estate, which Juris¬ 
diction was coextensive with state. 
—State ex reL Mudd v. Osage Coun¬ 
ty Court, 34 P.2d 244, 168 OkL 470. 

(2> Provision of Act of April IS, 
1912, referred to in the text, that in¬ 
herited moneys should be liable for 
funeral expenses of Osage Indian 
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the estates of such Indians who are orphan mi- 
nors^^ or who are insane or otherwise incompe¬ 
tent,^® and, under such statute, the county court has 
exclusive jurisdiction in probate matters to deter¬ 
mine the property rights of deceased, orphan mi¬ 
nor, and insane or otherwise incompetent, allottees 


of the Osage Tribe.®® The jurisdiction of county 
courts so conferred includes jurisdiction of head- 
rights.®^ 

The power of district courts of the state to give 
relief with respect to leases relating to the re¬ 
served mineral interest of the Osage Tribe in an ac- 


allottee, to be paid on order of coun¬ 
ty court of Osage County, did not 
give sole jurisdiction to Osage coun¬ 
ty court to administer estates of de¬ 
ceased allottees and did not impair 
jurisdiction of any other county 
court otherwise entitled to admin¬ 
ister. 

U. S.—Williams v. Clinton. C.C.A. 
Okl., 83 F.2d 143, affirming, D.C.. 
Mashunkashey v. Clinton, 11 P. 
Supp. 456. 

Okl.—State ex rel. Mudd v. Osage 
County Court, 34 P.2d 244, 168 Okl. 
470. 

JnrisdletioiL of assets zecelvedL by 
administrator 

Where the guardian of a restricted, 
Osage Indian made his final report j 
as guardian, which was approved | 
by the county court and by the su¬ 
perintendent of the Osage agency, 
and, the ward having died and the 
gruardian having been appointed ad¬ 
ministrator of the deceased ward’s 
estate by the same county court, the 
guardian delivered the assets to him¬ 
self as administrator without de¬ 
partmental dissent, such county 
court had Jurisdiction to make or¬ 
ders concerning such assets.—^U. S. 

V. Carson, I>.C.Okl., 19 P.Supp. 616, 
appeal dismissed, C.CA., 98 P.2d 
1023. 

Juxisdiction as to claim ox allowaxioe 
against estate 

County court administering the 
estate of a deceased, restricted full- 
blood Osage Indian has jurisdiction 
under the statutes to allow adminis¬ 
trator’s and attorneys* fees, provid¬ 
ed the funds of the estate are unre¬ 
stricted.—^U. S. V. Carson, supra. 

Xn 1908 and 1909 restricted trust 
funds of a deceased Osage Indian 
were not subject to administration 
by or in the county courts of the 
state.—Swain v. Hildebrand, 36 P.2d 
924, 169 Okl. 327. 

Determination of heirship see supra 
9 65. 

48. U.S.—Work v. U. S., ex rel. 

' Lynn, 46 S.Ct 39, 266 U.S. 161, 
69 ItJM. 223, reversing Fall v. U. 
S., 285 F. 889, 52 App.D.C. 155. 
OW.—WlUlams v. Hewitt, 181 P. 286, 
74 Okl. 283. 

^dPo^dlction to approve oontxact 
Jr^fore county court could acquire 
'porb^ctidn of application for ap- 
'^ntract between guardian 
'foil^blbod Osage Indian 
all papers 


filed should be served on superin¬ 
tendent of Osage agency.—In re 
Pitts* Guardianship, 242 P. 1036, 115 
Okl. 116. 

49. U.S.—Work v. U. S., ex rel. 
Lynn. 45 S.Ct. 39. 266 U.S. 161. 
69 L.Ed. 223, reversing Pall v. U. 
S.. 285 P. 889, 52 App.D.C. 155. 
Okl.—Williams v. Hewitt. 181 P. 286. 
74 Okl. 283. 

Effect of act of coi^rvass of Peb. 87, 
1925 

Provision of Act of Congress of 
Feb. 27, 1925, 43 U.S.St. at L. p 1008 
S 1. 25 U.S.CA. § 331 note, forbid¬ 
ding disposal by guardian of Osage 
Indians of certain fund or property 
without approval and order of coun¬ 
ty court of Osage County, did not 
repeal provision of act of April 18, 
1912, referred to in the text, con¬ 
ferring on county courts jurisdic¬ 
tion of property of incompetent 
Osage allottee.—Williams v. Clinton, 
C.C.A.Okl., 83 P.2d 143, affirming. D. 
C., Mashunkashey v. Clinton, 11 F. 
Supp. 456. 

SOi Okl.—Shimonek v. Tillman, 1 
P.2d 164, 160 Okl. 177. 

51. U.S.—Globe Indemnity Co. v. 
Bruce, C.C.A.Okl., 81 F.2d 143, re¬ 
versing, D.C., Bruce v. Globe In¬ 
demnity Co„ 9 P.Supp. 761, certio¬ 
rari denied 56 S.Ct. 591 (two cas¬ 
es), 297 U.S. 716, 80 L.Ed. 1001. 
Okl.—Drum v. ^tna Casualty & 
Surety Co.. 116 P.2d 715, 189 Okl. 
307—Wilson V. Duncan, 110 P.2d 
596, 188 Okl. 456. 

“Property,’’ as used in act of May 
18, 1912, referred to in the text, 
providing that the property of de¬ 
ceased allottees shall in probate 
matters be subject to the jurisdic¬ 
tion of the county courts, includes] 
headlights of deceased members of 
the Osage Tribe.—Globe Indemnity 
Co. V. Bruce, C.C.A.Okl.. 81 F.2d 143, 
153, reversing, D.C., Bruce v. Globe 
Indemnity Co., 9 P.Supp. 761, certio¬ 
rari denied 66 S.Ct. 691 (two cases), 
297 U.S. 716, 80 L.EcL lOOL 
Acomals 

(1) As used in Act of Congress of 
March 2, 1929. 46 U.S.St. at L. p 
1480 c 493 § 4, providing that, on 
the death of any Osage Indian of 
less than one half of Osage Indian 
blood, or of an Osage Indian who 
has a certlflcate of competency, his 
moneys and funds and other j>rop- 
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erty “accrued and accruing to his 
credit” shall be paid and delivered 
to the administrator or executor of 
his estate to be administered on 
according to the laws of the state 
of Oklahoma, “the word ‘accrued* re¬ 
fers to interest and royalties that 
have arisen to the credit of the 
owner of the headright at the time 
of his death, and the word ‘accruing* 
refers to the interest and royalties 
that will arise to the credit of his 
headright after his death and prior 
to the distribution of his estate.” 
In reaching this conclusion the court 
quoted the definition of “accrue** as 
a verb. In Webster's New Int D.— 
“to Increase; augment. To come by 
way of increase; to arise or spring 
as a growth or result; to be added 
as increase profit,” and defined “ac¬ 
cruing** as “arising by way of in¬ 
crease, growth or profit. It connotes 
continuing growth, increase or aug¬ 
mentation.**—Globe Indemnity Co. v. 
Bruce, supra. 

(2) Accordingly it was held that 
the county court, as a court of pro¬ 
bate, had Jurisdiction over quarter¬ 
ly payments which accrued after 
death to headright of decedent of 
less than half blood whose heirs 
and devisees were of less than half 
blood, pending administration, and 
that jurisdiction was not limited to 
payment for quarter following death. 

U. S.—Globe Indemnity Co. v. Bruce, 

supr€u 

Okl.—^Bruce v. Everson, 68 P.2d 96, 

97, 180 Okl. 111. 

(3) The supreme court of Okla¬ 
homa adopted and approved the con¬ 
struction given to the statute in 
Globe Indemnity Co. v. Bruce, su¬ 
pra, and stated: “We therefore mod¬ 
ify our former opinion in De Noya 

V. Arrington . . . [20 P.2d 663, 

163 Okl. 44], to the extent necessary 
to make it conform to the views 
herein expressed and approved.**— 
Bruce v. Everson, supra. 

OperatloiL and effect of order 

Where quarterly pasnnents accru¬ 
ing to headright of deceased Osage 
Indian after her death were payable 
to administrator and county court 
had jurisdiction over such funds, or¬ 
ders of county court directing dis¬ 
bursement thereof were not open to 
collateral attack.—Stuart v. Tapp, C. 
CJLOkhr 81 F.2d 166, reversing, D. 
<X, Tapp V. Stuart, 9 F.Supp. 28. 

I Headright In general see supra 9 19. 
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tion between non-Indian litigants has been recog¬ 
nized.^^ It has been held that a district court has 
jurisdiction of a suit to foreclose a mortgage on 
the interest of the lessee in an oil and gas lease on 
Indian land in the Osage Nation while the land is 
held in trust by the United States.^S After the 


§ 88 

death of an Osage Indian mortgagor the proper dis¬ 
trict court has jurisdiction of the subject matter of 
a suit to foreclose a mortgage on real property giv¬ 
en by such mortgagor when such real property was 
not restricted and when he held a duly issued cer¬ 
tificate of competency.5^ 


B. TAXATION 


§ 88. Personal Property of Indians 

Personal property Issued to Indians by the govern¬ 
ment, as well as the proceeds or increase thereof, cannot 
be taxed. The taxability of other personal property of 
restricted Indians depends on whether the particular 
property Is subject to restrictions and Is under the con¬ 
trol of the United States. 

Although Indians maintaining tribal relations 
within the Indian country cannot be taxed by a 
state,®® yet, where a reservation within a state has 
been extinguished and the Indians have taken al¬ 
lotments of land in fee simple and become citizens, 
their personal property is subject to taxation.®® 
Personal property supplied to Indians by the gov¬ 
ernment cannot'he taxed,®*^ nor can the increase of 
such property,®® or property purchased with the 
proceeds of the sale of such property®® or its in¬ 
crease;®® and this rule is not affected by the fact 


that the Indians exercise the right of citizenship 
as long as the guardianship of the United States 
continues.®^ 

The taxability of other personal property of re¬ 
stricted Indians depends on whether the particular 
property is subject to restrictions and under the 
control of the United States. If it is acquired or 
held by the United States or by a federal agency 
or instrumentality for the Indian’s benefit it is re¬ 
lieved from taxation, and this is true of restricted 
funds, or personalty acquired therewith, in the 
hands of guardians or representatives of restrict¬ 
ed Indians and subject to the control of the United 
States; but unrestricted funds or personalty in the 
hands of incompetent Indians or held by their 
guardians or representatives free from control by 
the United States are taxable, and, where funds 


52. Okl.—F. & M. Drilllnfir Co. v. 

M. & T. Oil Co„ 187 P.2d 675. 

Absence of secretary of interior as 
party 

District court may act as be¬ 
tween litigants In action between 
non-Indian litigants involving leases 
relating to reserved mineral Interest 
of Osage Indians, even though the 
secretary of the interior is not a 
party; Ijfit the litigants take their 
chances with respect to any admlms- 
trative approval by such secretary. 
—F. & M. Drilling Co. v. M. & T. 
OU Co., supra. 

53. Okl.—^McKee v. Interstate Oil & 

Gas Co., 188 P. 109, 111, 77 Okl. 

260. 

Season for mle 

"The action in no way affected the 
title of the Indian owners, and did 
not in any way contemplate any in¬ 
vasion of the province of the Secre¬ 
tary of the Interior to approve or 
disapprove any transfer of the lease, 
or any Interest in the real estate. It 
was merely an'action to foreclose a 
mortgage on the interest of the 
lessee in'the oil and gas lease; and, 
even though it be held that such 
proceedings did'^otermlhe-the rights 
between the parties as to 'tiie inter-’ 
est in the land, or permanent fix¬ 
tures thereon, it* would not have 
burii^'eflPect*-as 'dgatniit •‘the ' flUtiited 
States or the Indian owners.”—^Mc¬ 


Kee V. Interstate Oil & Gas Co., su¬ 
pra. 

54. U.S.—TT. S. V. Sands, C.aA.Okl,i 
94 F.2d 166. 

Snbsegnent revocation, of cextlflcate 
of competency 

' Rule stated in the text applied 
notwithstanding the secretary of 
the interior, acting under the author¬ 
ity of Act of Congress of Feb. 27, 
1926, 43 U.S.St. at L. p 1008 c 369, 
25 U.S.C.A. 331 note, revoked the 
certificate of competency of the 
mortgagor during the lifetime of the 
mortgagor but after the mortgage 
was given.—^U. S. v. Sands, supra. 

55. U.S.—The New York Indians, N. 

T. , 6 Wall. 761, 18 L.Bd. 708. 

31 C.J. p 644 note 83. 

Taxation: 

By Indian tribes see supra § 12. 

Of Indian lands see the C.J.S. title 
Taxation § 212, also 61 C.J. P 378 
note 40-p 881 note 72. 

56. Okl.—Keokuk v. Ulam, 38 P. 
1080, 4 Okl. 5. 

57- U.S.—^Dewey County, S. D., v. 

U. S., O.C.A.S.D., 26 F.2d 484, af¬ 
firming, D.C., U. S. V. Dewey Coun¬ 
ty, S. D., 14 F.2d 784, and certio¬ 
rari denied Dewey County, S. D. v. 
U. S., 49 S.Ct. 94, 278 U.S. 649, 73 
D*Bd. 661—U, S. v. Porter, C.C.A. 
Arlz., 22 F.2d 866. 

.JSdont.—Three Foretops v. Ross, 286 
. iR. 1334, J3.'M'ont. A - 
31 C.J. p 545 not^,85. 


5& U.S.—^Dewey County, S. D., v. 
U. S., C.C.A.S.D., 26 F.2d 434, af¬ 
firming, D.C., U. S. V. Dewey Coun¬ 
ty, S.D., 14 F.2d 784, and certio¬ 
rari denied Dewey County, S. D. v. 
U. S., 49 S.Ct 94, 278 U.S. 649, 73 
D.Ed. 661—U. S. V. Pearson, D.C. 
S.D., 231 F. 270. 

Wash.—Olney v. McNair, 177 P. 641, 
105 Wash. 18. 

Outside reservatloiL 
Sheep, increase of those distrib¬ 
uted to Indian by government, owned 

by his son outside reservation, are 

subject to state taxation.—^U. S. v. 

Porter, C.C.AArlz., 22 P.2d 365. 

59. U.S.—U. S, v. Pearson, D.C.S. 
D., 231 F. 270. 

Mont—^Three Poretops v. Ross, 236 
P. 334, 73 Mont 6. 

Wash.—Olney v. McNair, 177 P. 641, 
105 Wash. 18. 

60. U.S.—U. S. V. Pearson, D.C.S.D., 
231 P. 270. 

Mont—Three Foretops v. Ross, 235 
P. 334, 73 Mont 6. 

Wash.—Olney v. McNair, 177 P. 641, 
105 Wash. 17. 

61- U.S.—^Dewey County, S. D., v- 
U. S., C.CJLS.D., 26 F.2d 434, af¬ 
firming, D.C., U. S. V. Dewey Coun¬ 
ty, S. D., 14 P.2d 784, and certio¬ 
rari denied Dewey County, S. D. 

U^ S.r 49 S.Ct 94, 278 U.;^ 649, 73 
l4.Ed. Hi. 
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from a particular source have for a time been free 
of restrictions, the sums accruing and paid to the 
Indians during such time are taxable, but sums ac¬ 
cruing to them after the reimposition of restrictions 
are exempt. Moneys borrowed by the guardians or 
representatives of incompetent Osage Indians are 
taxable by the state unless borrowed with the per¬ 
mission of the secretary of the interior. Rentals 
from the realty of an incompetent Osage Indian are 
subject to taxation by the state unless the realty 
constitutes the Indian’s homestead or was pur¬ 
chased with restricted funds.®^ 

§ 89. Property of Other Persons on Reserva¬ 
tions 

Personal property of persons other than Indians with¬ 
in the limits of an Indian reservation generally Is held 
subject to taxation by the state, unless such taxation 
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would constitute taxation of an Instrumentality of the 
United States. 

Although there is some authority to the contra¬ 
ry,®® it is generally held that the property of all 
persons within the limits of a reservation, except 
that of Indians, is subject to taxation by the state.®^ 
So it has been held that a state has power to tax a 
railroad track and right of way through an Indian 
reservation lying within its own exterior limits, the 
railroad having been constructed under grant or 
permission of congress.®® Personal property owned 
by a governmental agency engaged in operations on 
Indian lands is nevertheless taxable by the state 
where its influence on the exercise of governmen¬ 
tal functions, if any, is remote;®® but if the prop¬ 
erty is an integral part of the exercise of govern¬ 
mental functions and constitutes an instrumentality 
of the United States it is not subject to local tax- 

ation.®7 
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Vm. LIABILrTT OP PROPERTY OP INDIANS POR DEBTS AND OBLIGATIONS AND 

BEMEDIES TO ENPORCE 


§ 90. Liability of Land 

Under various statutes lands allotted to an Indian 
cannot be subjected to the payment of debts Incurred 
prior to the removal of restrictions by the allottee or by 
the restricted owner of the allotment by Inheritance. 

Mere restrictions on alienation do not exempt In¬ 
dian lands from sale under execution;®® the extent 


to which lands allotted to Indians may be subjected 
to the satisfaction of debts and claims and sold on 
execution depends on the provisions of congres¬ 
sional statutes.®® Under various statutes of this 
nature it has been held that allotted lands are not 
liable for debts incurred by the allottees,*^® or by re- 


68 . U.S,—U. S. V, Hugrhes, D.C.Okl., 
6 P.Supp. S72. 


63. MlnxL—^Foster v. Blue Barth 
County, 7 Minn. 140. 

66 . U.S.—Wagoner v. Evans, 18 S. 
Ct 730, 170 U.S. 688, 43 KEd. 1164, 
affirming 46 P. 1117, 6 OkL 81. 

31 C.J. p S46 note 89. 


66 . Ariz.—^Persons, Etc,, In Delin¬ 
quent List of Maricopa County for 
1888-89 V. Territory, 26 P. 310, 3 
Ariz. 302, affirmed 16 S.Ct 891, 156 
U.S. 347, 39 L.Ed. 447. 

Idaho.—^Utah & N. R. Oo. v. Fisher, 
3 P. 3, 2 Idaho, Hash., 53, affirmed 
6 S.Ct 246. 116 U.S. 28, 29 L.Bd. 
542. 

661 Bauipueni used by lessee in its 
operation 8ls lessee under oil and gas 
lease of restricted Pawnee Indians 


was not exempt from nondiscrimina- 
tory ad valorem tax imposed by 
state.—^Taber v. Indian Territory Il¬ 
luminating Oil Co., 67 S.Ct 334, 300 
U.S. 1, 81 Xi.Bd. 463. reversing *57 P. 
2d 1167, 177 Okl. 67, certiorari grant¬ 
ed 67 act. 38. 299 U.S. 528, 81 L.Ed. 
buii^rseded 69 P.2d 369, 180 Okl. 
conformed to 69 P.2d 359, 180 


"jpiEl i^eodnced 

tax on ores 
been wbA knder a 14asa 


of restricted Indian land, and which 
were still in the bins on that land 
on the assessment date, the equita¬ 
ble interests of the Indians not hav¬ 
ing been segregated from the ore in 
mass, was invalid as an attempt to 
tax an agency of the federal govern¬ 
ment.—Jaybird Mining Co. v, Weir, 
46 act. '592, 271 U.S. ■609, 70 L.Ed. 
1112 , reversing Weir v. Jaybird Min¬ 
ing Co., 232 P. 425, 104 OkL 271. 

(2) But a lessee’s share of oil pro¬ 
duced from restricted Indian lands, 
after storage thereof in lessee’s 
tanks where it was commingled with 
oil produced from unrestricted lands 
and after payment of royalties to 
Indiam lessors for their equitable in¬ 
terests in the oil, was subject to 
state ad valorem taxes.—^Indian Ter¬ 
ritory Illuminating Oil Co. v. Board 
of Equalization of Tulsa County, OkL, 
53 S.Gt. 388, 288 U.S. 325, 77 L.Ed. 
812, affirming Board of Equalization 
of Tulsa County, Okl., v. Indian Ter¬ 
ritory Illuminating Oil Co., 13 P.2d 
586, 169 Okl. 15, appeal dismissed 
Indian Territory Illuminating Oil Co. 
V. Board of Equalization of Tulsa 
County, Okl., 63 S,Ct 115, 287 U.S. 
673, 77 L.Ed. 603, certiorari granted 
53 S.Ct. 223. 287 U.S. 694, 77 L.Ed. 
618—^Indian Territory Illuminating 
Oil Co. V. Boajd of Com’ra of Payne 
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County, Okl., iSS S.Gt. 388, 388 U.S. 
325, 77 L.Ed. 812, affirming In re In¬ 
dian Territory Illuminating Oil Co, 
14 P.2d 929, 169 Okl. 6, appeal dis¬ 
missed Indian Territory Illuminat¬ 
ing Oil Co. V. Board of Com’rs of 
Payne County, OkL, 63 S.Ct, 115, 287 
U.S. 675, 77 L.Ed. 603, certiorari 
granted 58 S.Ct 223, 287 UrS. 594, 77 
L.Bd. 618. 

67. Alaska.—^Territory v. Annette 
Island Packing Co., <6 Alaska 685. 
66. U.S.—^Love V. Pamplin, C.C. 

Tenn., 21 F. 766. 

81 C.J. p 646 note 94. 

69. Okt—In re French, 147 P. 819, 
45 Okl. 819. 

31 C.J. p 546 note 91. 

70. Okl.—Bilby V. Noble, 234 P. 198, 
106 OkL 302—Pickens v. Glass, 218 
P. 1071, 92 Okl. 65—Sandlin v. 
Barker, 21? P. 519, 9*5 Okl. 113— 
Dosar v. Hummell, 214 P. 718, 89 
Okl. 162. 

31 C,J. p 645 note 91 [e], [g] (11)- 
(14). 

axemptloa as vested right 

Exemption of homestead allotment 
of Cherokee citizen from liability 
for allottee’s debts is vested right 
in allottee while title remains iu 
him, and qannot be extinguished by 
any act of allottee short of aliens- 
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stricted owners of allotments by inheritance,pri¬ 
or to the removal of restrictions, or prior to the is¬ 
suance of patents,or prior to the issuance of a 
certificate of competency.'^s It follows that the re¬ 
moval of restrictions from allotted lands does not 
subject the lands to liability for debts or obligations 
of the allottee incurred before such removal ;74 b^t 
the lands do become subject to sale under execution 
for debts contracted thereafter.^® Allotted lands 
from which the restrictions had not been removed 
at the time the allottee, or the restricted owner of 
the allotment by inheritance, died are not subject 
to the payment of the debs of such allottee or own¬ 
er.'^® However, the exemption provided by these 
statutes extends only to claims incurred by the al¬ 
lottee or the restricted owner of an allotment by 
inheritance, and if the land passes to any person 
it is liable for debts incurred by such person even 
before the removal of restrictions'^'^ or the issuance 
of a patent.'^® A purchaser of land from an Indian 
reserve, the sale being properly approved, acquires 


an interest therein which is subject to sale under 
execution.^® 

A sale of tribal lands under execution is void un¬ 
less specially authorized by act of congress.®® 

Improvements. The sale under execution of im¬ 
provements on Indian lands is governed by stat- 
ute.®i 

§ 91. Liability of Personal Property 

Personal property owned by Indians may be reached 
by creditors. An Osage Indian's headright held in trust 
by the federal government is not subject to execution. 

Personal property owned by Indians in what was 
formerly the Indian Territory could be reached by 
a creditors suit and put in the hands of a receiv- 
er.®2 The rule, stated in Exemptions § 59, that in 
the absence of a statute to the contrary, where prop 
erty exempt from execution is voluntarily sold foi 
money or exchanged for other property not exempt, 
the proceeds of the sale are not exempt, applies as 


tion or by death.—^Keeler v. Wynn, 
>55 P.2d 754, 176 Okl. 266. 

71. Okl.—Freeman v. Masters, 16 

P.2d 663, 161 Okl. 8—Boyd v. 

Weer, 263 P. 988, 122 Okl. Si- 
Merchants* & Planters* Nat Bank 
of Ada V. Ford, 220 P. 833, 93 Okl. 
289. 

Claim imder unapproved contract 
Money judgrment for services ren¬ 
dered full-blood heir of deceased 
Choctaw Indian allottee cannot be 
declared lien on inherited land, un¬ 
less contract or other conveyance 
approved by county court having ju¬ 
risdiction of estate of allottee so 
provides.—Pickens v. Gay, 249 P. 
403, 121 Okl. 198. 

72. U.S.—U. S. V. •Sherburne Mer¬ 
cantile Co., C.C.A.Mont, 68 F.2d 
1'55. 

Neb.—Wollmer v. Wood, 328 N.W. 

641, 119 Neb. 248. 

31 C.J. p 546 note 91 [d]. 

73. Okl.—Hewitt V. Voils, 296 P. 
447, 147 Okl. 270. 

Where mdian. permitted to contract 

Under Act March 2, 1929, S 5, 45 
U.S.St at Li. p 1481, certain Osage 
Indians are permitted to contract 
for debts, but their allotted lands 
are exempt from forced sale in sat¬ 
isfaction of such debts contracted 
prior to the issuance of a certiheate 
of competency.—^Lake v. Slay den, 91 
P.2d 678, 186 Okl. 288. 

7d. Okl.—Grotkop v. Stuckey, 282 
P. 611, 140 Okl. 178—Dosar v. 

Hummell, 214 P. 718, 89 Okl 152— 
Western Inv. Co. v. Kistler, 97 P. 
588, 22 Okl. 222. 

AUottee’B interest in mother’s ^Ulot- 
ment 

The interest of a full-blood heir 


in the allotment of his deceased 
mother cannot be sold under execu¬ 
tion, notwithstanding removal of re¬ 
strictions on alienation of the allot¬ 
ment of such heir by secretary of in¬ 
terior prior to date of inheritance, 
such removal not affecting land sub¬ 
sequently inherited.—Merchants* & 
Planters’ Nat. Bank of Ada v, Ford, 
220 P. 838, 98 Okl. 289. 

Subsequent Judgment 

(1) Lands allotted to a restricted 
Indian are not subject to sale on exe¬ 
cution after the Indian reaches ma¬ 
jority to satisfy a judgment ren¬ 
dered on an indebtedness incurred 
during minority.—^Mortgage & De¬ 
benture Co. V. Burrows, 182 P. 238, 
75 Okl. 94. 

(2) The same is true even though 
judgment was entered on written 
confession signed after allottee at¬ 
tained majority, unless confession 
clearly disclosed that allottee agreed 
that allotted lands might be subject¬ 
ed to payment of such Judgment.— 
Posey v. Abraham, 25 P.2d 287, 16^ 
Okl. 140. 

(3) Judgment against Osage allot¬ 
tee on replevin bond executed before 
certificate of competency issues is 
not lien on allottee’s restricted land. 
—Hewitt V. Voils, 296 P. 447, 147 
Okl. 270. 

75. Okl.—Greenwood v. Wilkinson, 
356 P. 46, 124 Okl. 800. 

701. Okl.—Freeman v. Masters, 16 P. 
2d 663, 1*61 OkL 8—^Bilby v. Noble, 
234 P. 198, 106 OkL 302—Kolb v. 
Ball, 228 P. 660, 101 Okl. 100— 
Pickens v. Glass, 218 P. 1071, 92 
Okl. 66—'Sandlin v. Barker, 218 P. 
619, 96 OkL 113—Kiel v. Baker, 
21-6 P. 640, 91 OkL 128—Cowoko- 
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chee V. Chapman, 215 P. 759, 90 
Okl. 121, certiorari denied 44 S.Ct. 
182, 363 U.S. 713, 68 L.Bd. 620. 
error dismissed 45 S.Ct. 227, 267 
U. S. 671, 69 L.Ed. 794. 

31 C.J. p 545 note 91 [cj. 

Blarectiou in will 

The will of a full-blood Cherokee 
Indian directing the payment of 
debts and funeral expenses, will au¬ 
thorize a sale by the executor of the 
allotment of decedent, or as much 
thereof as may be necessary to pay 
such Indebtedness, under the direc¬ 
tion of the county court, and a deed 
executed by the executor of the will 
is valid—Tucker v. Masters, 222 P. 
269, 97 OkL 70. 

XAnd purchased by heir 
Interest of full-blood Indian in 
allotted lands of Indian next of kin 
on his death, acquired by approved 
sale transaction, on death of pur¬ 
chaser is subject to administration 
and payment of legal claims against 
estate.—Boyd v. Weer, 253 P. 988, 
122 OkL 91. 

77. Okl.—Sharpe v. Gaddy, 79 P.2d 
2*24, 182 OkL 616. 

78. Neb.—Wollmer v. Wood, 228 N. 

I W. 541, 119 Neb. 248. 

S,D.—Jordan v. O’Brien, 9 N.W.2d 
146. 

79. Ala.—Jones v. Walker, 47 Ala. 
175. 

31 C.J. p 646 note 98. 

80. Ind.T.—^Hastings v. Whitmer, 61 
S.W. 967, 2 IncLT. 336. 

Tenn.—^Pound v. Pullen, 3 Yerg. S88. 

81. Ittd.T.—Hampton v. Mays, 69 B. 
W. 1116, 4 Ind.T. 503. 

31 C.J. p 646 note 92. 

88 . Ind.T.—Daugherty v. Bogy, 43 S. 
W. 642, 3 Ind.T. 197. 
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to the proceeds of the sale of Indian lands which 
are not subject to execution.^^ Restricted funds of 
Indian members of the Five Civilized Tribes in the 
custody of the secretary of the interior are not sub¬ 
ject to court order.*^ 

Headrights, An Osage Indian’s headright held 
in trust by the federal government is not subject to 
execution,^® The income accruing to the headright 
of a deceased Osage allottee subsequent to his death 
is not an asset which can be appropriated for the 
pajTnent of claims of creditors,^6 and this is true 
even where the allottee had a certificate of compe¬ 
tency.^*^ A statute providing that no property or 
moneys inherited from an Osage allottee shall be 
subject to the payment of any indebtedness incurred 
by the heir before his receiving such moneys is in¬ 
applicable to an inherited headright.88 The pro¬ 


ceeds from the sale of a headright inherited by a 
white man are subject to garnishment for his 
debts.®® 

Disposition of funds by county court. Where a 
county court in Oklahoma has jurisdiction of pro¬ 
ceedings for the administration of the estate of a 
deceased Osage Indian, and acquires jurisdiction 
of funds of the deceased Indian, including his head- 
right and accumulations thereto, the court’s decree 
allowing certain claims to be paid out of such funds, 
even if it is erroneous, cannot be collaterally at¬ 
tacked.®® Under a federal statute funeral expenses 
of an Osage Indian allottee, may be paid out of in¬ 
herited moneys on order of the Osage County court 
without regard to the county where the* estate is 
being administered or without any administration 
proceedings.®^ 


INDIAN TEEBITOEY. Formerly one of the terri¬ 
tories of the United States, comprising the Indian 
reservations of the Quapaw Agency and of the Cher- 
okees, Choctaws, Chickasaws, Creeks, and Seminoles, 
the Kve Civilized Tribes. It was combined with 
the former Oklahoma Territory to form the State 
of Oklahoma, admitted to the Union in 1907. The 
enabling act of June 16, 1906, under which a state 
constitution was adopted, expressly reserves to the 
government of the United States the right and au¬ 
thority to make any law or regulation respecting the 
Indians, their lands, property or other rights.^ 

INDICABE. Latin, in the civil law, to show or dis¬ 
cover, hence to fix or tell the price of a thing; also 


to inform against; to accuse.^ 

INDIOATE. Defined generally as meaning to be an 
index, sign, or token of; to betoken; to direct to a 
knowledge of; to intimate or show indirectly in the 
course of a statement, discussion, or the like; to 
point out or to; to state or sketch brieflyto 
show.^ 

Specifically, in medicine, to show or manifest by 
symptoms; to point to as the proper remedies;® 
and, with reference to machinery, to take an indi¬ 
cator diagram, or set of diagrams from an engine 
by means of an indicator or indicators; to test by 
means of the indicator.® 


83. Minn.—Stephenson v. liohn, 131 
X.W. 1018, 115 Minn. ICO. 

84. TT.S.—U. S. V. Lee, D.C.Okl., 48 
F.Supp. 63. 

85. U.S.—^In re Denison, D.COkL, 
38 F.2d 662, appeal dismissed, C. 
C.A., Quarles v. Denison, 45 F.2d 
€85. 

Receiver 

Judgment creditor of Osage Indian 
allottee of less than half hlood with 
certificate of competency is not en¬ 
titled to have receiver appointed to 
sell allottee*s headright or collect 
income accruing to such headright 
and apply proceeds of ^e or income 
in payment of Judgment.—^Brenner 
V. Musgrove, 32 Pi2d 740, 168 Okl. 
247. 

aa Oklt—Brunt v. Labadie, 100 P. 
2fl m, 186 Okl. 700—Denoya v. 
Arrington, 20 P.2d 563, 163 Okl. 44, 
followed in 20 P.2d 568, 163 OkL 

87. OkL—Tud^er v.. Brown, 30 .P.2d 
1071, 185 OkL 234. 


judgment for alimony 
The income accruing to headright 
of deceased Osage allottee, of less 
than one-half Osage Indian blood, 
who possessed a certificate of com¬ 
petency, was not subject to payment 
of a judgment for alimony.—^Brunt 
V. Labadie, 100 P.2d 267, 186 OkL 
700. 

88. U.S.—In re Irwin, C.aA.Okl., 60 
P,2d 495—^Taylor v. Jones, 0.0A- 
Okl., 51 P.’2d -892, certiorari denied 
•52 8.0t. 40, 284 U.S. 663, 76 L.Bd. 
662. 

89. OkL—Cook v. First Nat. Bank, 
291 P. 43, 145 OkL 5. 

90. U.S.—Globe Indemnity Co. v. 
Bruce, aO.A.Okl., 81 F,2d 143, re¬ 
versing, D.C., Bruce v. Globe In¬ 
demnity Co., 9 F.Supp. 761, and 
certiorari denied 66 S.Ot. 691, two 
cases, 297 U.S. 716, 80 L.Ed. 1001— 
U. S. v. Carson, D.C.Okl., 19 F. 

; Supp. 616, appeal dismissed^ C.C. 
A., 98 F.2d 1023.. 
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Okl.—^Bruce v. Bvertson, 68 P.2d 95, 
180 OkL 111. 

As estabUshing 

In the absence of restrictions, the 
approval of claims against a de¬ 
ceased Osage Indian predicated upon 
notes, by the administratrix, and 
their allowance by the county court, 
established the claims as valid in¬ 
debtedness against the estate.—U. S. 
V. Sands, C.C.A.Okl., 94 F.2d 166. 

91. Okl.—State ex rel. Mudd v. 
Osage County Court, 34 P.2d 244, 
168 OkL 470. 

1. Bouvier L.D., sub verbis Indian 
Territory and Oklahoma. 

2. Black L.D. 

3- •Cal.—People v. Steel, 9*2 P.2d 815, 
817. 36 Cai.App.2d 748. 

4. Ala.—White v. State, 21 So. *330, 
331, 111 Ala. 92. 

5- Cal.—People v. Steel,’ 92 P.2d 8i6, 
817, 36,CaIA.pp.2d Supp. 74®. 

6. Cal.—^People v. Steel, supra. 



42 aJ-S. 


INDICATE—INDICT 


The term is said to be S3monymoiis or interchange¬ 
able with "evince” see 32 C.J.S. p 1141 note 28, and 
^^show;”^ and other synonyms are "declare,” "de¬ 
note,” "disclose,” "discover,” "display,” "evidence,” 
^^exhibit,” "explain,” "manifest,” "mark,” "present,” 
^^reveal,” "si^iify,” and "specify.”8 It has also 
been distinguished from "show.”9 

Indicating. Primarily the word means tending to 
show;lO and, more specifically, it has been construed 
as meaning indicating to the hearers.^l 

INDIOATIF. An abolished writ by which a prose¬ 
cution was in some cases removed from a court 
Christian to the king's or queen's bench.i^ 

HTDIOATION. That which merely points to or 
tends to prove.18 In the law of evidence, a fact 
pointing to some inference or conclusion; a sign or 
token.i^ 

INDICATIVE. As an adjective, bringing to notice; 
giving intimation or knowledge, usually of some¬ 
thing not visible or obvious; pointing out; su^es- 
tive;i5 and it has been said that the word means to 
give a suggestion of something.^® 

INDIGATOE. Defined generally as meaning one 
that shows or points out; one who or that which in¬ 
dicates or points out; an indication or sign; and, 
specifically, any device or apparatus, usually auto¬ 
matic in action, for indicating something; any con¬ 


trivance or apparatus, automatic or otherwise, which 
makes a mark, record, or sign to indicate the con¬ 
dition or position of something.i^ As used in elec¬ 
tricity see Electricity § 1 b p 477 note 62. 

INDICAVIT. In English practice, a writ of prohi¬ 
bition that lies for a patron of a church, whose 
clerk is sued in the spiritual court by the clerk of 
another patron, for tithes amounting to a fourth 
part of the living.^s 

INDICE EXPUECATOEIO. In Sjmnish ecclesias¬ 
tical law, the Index Expuigatorius, or catalogue of 
forbidden books.i® 

INDICIA. Circumstances which point to the exist¬ 
ence of a given fact as probable, but not certain; 
indications; signs.^O 

INDICIO. In Spanish law, a mark or circumstance 
having the force of evidence, as the flight of an ac- 
eused.8i 

INDICIUM. Latin, in the civil law, a sign or 
mark; a species of proof, answering very nearly to 
the circumstantial evidence of the common law.^^ 

INDICT. To chaige with a crime by the finding 
or presentment of a grand jury in due form of 
law; to charge with an offensef to find an indict¬ 
ment against.23 


7. CaL—People v. Steel, supra. 
Sometlinas ixitercliAnffeatile wltn 

"8llOW»» 

P€L —Coyle V. Commonwealth, 104 
Pa. 117, 133. 

a Cal.—People v. Steel, 92 P.2d 815, 
817, 3‘5 Cal.App.2d, Supp. 748. 

a Gist of distinction 
“Althougrh the words ‘show’ and 
‘Indicate* are sometimes Interchange¬ 
able in popular use, they are not al¬ 
ways so The present ordinary use 
of the words discloses a difference in 
signification and that difference is 
perhaps more recognizable, when 
these terms are applied to the law, 
or to medical science. ‘To Show* is 
to make apparent or clear by evi¬ 
dence, to prove, whilst an ‘indica¬ 
tion* may be merely a symptom, that 
which points to, or gives direction 
to the mind.**—Coyle v. Common¬ 
wealth, 104 Pa. 117, 133. 

la Nev.—State v. Loveless, 30 P. 
1080, 1081, 17 Nev. 424. 

11. Wis.—Greeler v. Redmond, 143 
N.W. 152, 164 Wis. ’603, 605. 

12. Black L..D. 

13. Alaska.—Charlton v. Kelly, 2 
Alaska •53*2, 544. 


14. Black L.D. 

See generally Evidence §§ 158-166. 

16. Webster New Int.D. 

1& Iowa.—State v. Richards, 102 N. 

W. 4-39, 441, 126 Iowa 497, 602. 
<*XxLdlcative evidence” 

Not evidence properly so called, 
but the mere suggestion of evidence 
proper, which may possibly be pro¬ 
cured if the suggestion Is followed 
up.—^Black Ii.D. 

17. U.S.—^Kenyon v. Crane, Oust. & 
PatApp., 120 P.2d 380, 384. 

Ezaiuples 

An index hand or pointer; devices 
for recording the arrival and depar¬ 
ture of trains, the number of fares 
collected in street cars, for indicat¬ 
ing whether a book is in or out in 
libraries, for testing the running of 
spindles for any eccentricity; dials 
to show the position of cages or ele¬ 
vators in a mine shaft; a register¬ 
ing dial, as on a dial telegraph, or 
in a lailroad station to show the 
position of trains; a speed counter 
in a locomotive to show the speed; 
a directional indicator for aircraft 
showing the direction and amount of 
deviation from a course; a gauge 
to show pressure, a water gauga— 
Kenyon v. Crane, supra. 


“Indicator telegraph*’ see the C.J.6. 
title Telegraphs and Telephones § 
1, also 31 C.J. p 547 note 9. 

18. Black L.I>. 

Writ discussed 

“A person who is sued in the 
Spiritual Court may purchase a writ, 
which is called iniicavit; which writ 
is a prohibition, &c.’*—State v. Christ 
Church Parish, 8 S.C.Lu 65, 63, 12 
Am.D. 696. 

19. Escriche Diccionario. 

2a Black li.D. 

Phrases oonstmed 

(1) “Indicia of a mortgage.”— 
Fridley v. Somerville, 54 S.B. 502, 
504, 60 W.Va. 272. 

(2) “Indicia of authority or own¬ 
ership*’ see Agency § 279. 

(3) “Indicia of fraud** see Fraudu¬ 
lent Conveyances § 79 note 49. 

(4) “Indicia of ownership.**—Com¬ 
mercial NaL Bank v. Canal-Xioulsi- 
ana Bank & Trust Co., Lia., 36 S.Ct. 
194, 239 U.S. 520, 529, >60 L.Fd. <417. 

21. Fscriche Diccionario. 

22. Black DD. 

28. Webster New IntD. 

Bee generally Indictments and In¬ 
formations post p 826 et sea 



INDICT—INDICTION, CYCLE OF 42 C.J.S. 


Indicted. Charged in an indictment T^th a crim¬ 
inal offense.24 As used in a particular statute, it 
has been construed to include an information.25 ^ 

INDICTABLE. Capable of being, liable to be, or 
of a nature to be, indicted; subject to indictment;^® 
proper or necessary to be prosecuted by process of 
indietment.27 

INDICTEE. A person indicted.28 


INDICTIO. Latin, in old public law, a declaration; 
a proclamation; an indictment.^® 

INDICTION, CYCLE OF. A mode of computing 
time by the space of fifteen years, instituted by 
Constantine the Great; originally the period for 
the payment of certain taxes. Some of the char¬ 
ters of Bling Edgar and Henry HI are dated by in¬ 
dictions.®® 


24. Black L.D. 

26. U.S.—U. S. V. Borger, C.C.N.Y., 
7 F. 193, 196, 16 Blatchf. 249. 

26. Webster New 

27. Black 
Plixases eoBstrue^ 

(1) ‘‘Indictable nuisance.** 


N.T.—^Frank v. Warsaw, 101 N.Y.S. 

938. 943. 116 App.Div. 618. 

Or.—State v. Waymire, 97 P. 46, 47, 
52 Or. 281, 132 Ain.S.R. 699, *21 L. 
R.A.,N.S.. 56. 

(2) “Indictable offense.” 

Ky.—^Liakes v. Goodloe, 242 S.W. 632, 
•639, 195 Ky. 240. 

Mo.—State v. Berlin, 42 Mo. 572, 574, 


576—State v. Cowan, 29 Mo. 330, 
334. 

28. Black 

29. Black LuD. 

Phrase 

“Indictio belli”—a declaration or 
indiction of war.—Black L.I>. 

3a Black IkD. 


824 



42 C.J.S. 


INDICTMENTS AND INFORMATIONS 

This Title includes formal written accusations of public offenses, presented by grand juries or pre¬ 
ferred by prosecuting officers, whether in form of indictment, presentment, information, or complaint; nec¬ 
essity for presentment or indictment by grand jury; finding, indorsing, filing, and requisites of such ac¬ 
cusations, objections thereto, and motions to quash, etc., demurrers thereto, and amendment thereof; va¬ 
riance between averments and proof; and conviction of offense included in that charged. 

lfott«rs not in this Title, treated elsewha^e in this wovk, see Descriptive-TVord Index 


Analysis 

I. HEOESSITT FOB, AND FOEMS OF, AOODSATION, §§ 1-16 

A. In Genebal, §§ 1-4 

B. PABracroAB Poems of Accusation, §§ 5-16 

IL FINDINO, BETUBN, FUJNO, AND BEOOBD OF INDIOTIEENT OB FBESENTllENT, §§ 17-34 
m. FOBMAL BEQUISITBS OF INDICTMENT, §§ 35-66 

IV. FIUNO AND FOBMAL BEQUISITES OF INFOBMATION OB COMPLAINT, §§ 66-89 

A. Inpobmation, §§ 66-86 

B. Complaint, Affidavit, ob “Accusation,” §§ 87-89 

V. ACCUSATION OB STATEMENT OF OFFENSE, §§ 90-156 

VI. JOINDEB OF PABTIBS, §§ 157-160 
Vn. JOINDEB OF OFFENSES, §§ 161-184 
VUL ELECTION, §§ 185-192 

EE. OBJECTIONS TO INDICTMENT OB INFOBMATION; MOTION TO QUASH AND DEMDB- 

EB, §§ 193-227 

A. In General, §§ 193-194 

B. Motion to Quash, Dismiss, ob Set Aside, §§ 195-218 

C. Demurbeb, §§ 219-227 

% 

X AMENDMENTS, §§ 228-243 
XI. ISSUES, FBOOF, AND VABIANCE, §§ 244-270 
Xn. CONVICTION OF OFFENSES INCLUDED m CHAB&E, §§ 271-300 
Xm. WAIVBB OF DEFECTS AND OBJECTIONS, §§ 301-311 

XIV. AIDEB BT VEBDIOT, §§ 312-325 

XV. STATUTOBT PBOVISIONS FOB CUBE OF DEFECTS AND OBJECTIONS, §§ 326-336 

See also descriptlTe wo>d index in the back of this Volume 
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INDICTME^iTS AND INFORMATIONS 

Sub-Analysis 


42 C.J.S. 


L NECESSITY POE, AND POEMS OP, ACCUSATION—p 833 

A. In General—833 

§ 1. Necessity for formal accusation—833 

2. Constitutional and statutory provisions—p 834 

3. Consent, waiver, and estoppel—p 835 

4. Prosecution in moot form—835 

B. Particular Forms of Accusation—835 

§ 5. In general—p 835 

6 . Indictment and-preseaiment—^p 835 

7. - Definition and nature—^p 835 

8 . -When indictment will lie—p 837 

9. -When indictment or presentment is necessary—^p 837 

10. Information—^p 850 

11 . - Definition and nature—^p 850 

12. -When information will lie—^p 851 

13. -When information is necessar}^—^p 853 

14. Complaint, affidavit, or “accusation’^—^p 853 

15. Coroner’s inquisition—p 854 

16. Concurrent remedies—^p 854 

n. riNDINU, EETUEN, PIUNa, AND EEOOED OP INDICTMENT OE PEESENTMENT—p 855 

§ 17. Jurisdiction—^p 855 

18. -Preliminary examination and commitment or binding over; variance—^p 

858 

19. Leave of court or prosecuting attorney—p 860 

20. Term of court and time of finding and filing—^p 861 

21. Prosecutor or informer and indorsement—^p 863 

22. -Necessity for prosecutor or informer—p 863 

23. -Indorsement of name of prosecutor or informer—^p 864 

24. Finding of grand jury—p 866 

25. -Effect of negative findings; reconsideration or resubmission—^p 874 

26. -Reconsideration after indictment found—^p 877 ^ 

27. Return, filing, and record—^p 877 

28. -Return or presentment—^p 877 

29. -Filing and indorsement thereof in general—^p 878 

30. -Filing away and reinstatement of indictment—^p 880 

31. -Record, amendment thereof, and subsequent entries—^p 880 

32. Return and filing of evidence or list of witnesses—p 885 

33. Loss or destruction of indictment—^p 886 

34. Successive indictments—^p 888 

IQ. POEMAL EEQUISITES OP INDICTMENT—p 893 
§ 35. In general —^ 893 

36. Caption—p 894 

37. -Title, description, and jurisdiction of court—^p 896 

38. -Place of holding court and finding of indictment—^p 897 

39. -Term or time of holding court and finding of indictment—p 898 - 

40. -Showing as to grand jury and finding or presentment—p 898 

I / ; ^41. -Title of cause or names of partiesr—p 900 • 7 - ' 

--—.42. -Separate counts—p 901 .! \ . . .L.. . . 

-43, -- Amendment of caption—^p 901 * ’ 

See also descriptive word ind^ in the back of this Volume 
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42, S.. INDICTMENTS AND INFORMATIONS 

HL FORMAL REQUISITES OF INDICTMENT—Continued 
§ 44. Commencement—901 

45. ^ -Vemie—903 

46. - Presentment or accusation—^p 903 

47. -Separate counts—^p 904 

48. Charge or body of indictment—p 904 

49. Conclusion—90S 

50. -Against peace of sovereignty—^p 906 

51. -Against form of statute—p 907 

52. -Separate counts—^p 909 

53. -Amendment—^p 909 

54. Signatures—^p 909 

55. -By foreman or members of grand jury—^p 910 - 

56. --By public prosecutor—^p 910 

57. --By deputy, pro tempore, de facto, or special officer—p 912 

58. -Separate counts—^p 912 

59. -Amendment—p 912 

60. Indorsements—^p 913 

61. -'‘A true bill” and signature thereto—^p 913 

62. -Statement of offense or statute—^p 916 

63. -Title of cause and name of accused—^p 916 

64. -Presentment—^p 917 

65. -Names of witnesses—^p 917 

IV. FILING-. AND FORMAL REQUISITES OF INFORMATION OR COMPLAINT—p 918 

A. Iotobmation— p 918 

§ 66. Filing of information—^p 918 

67. -Authority and duty to file—^p 919 

68. —Leave of court—p 920 

69. -Jurisdiction of court—^p 923 

70. -Arrest and custody of accused—^p 923 

71. -Sessions of grand jury—^p 923 

72. -After failure of grand jury to find indictment—p 924 

73. - Preliminary proceedings—^p 924 

74. -Mode of filing and record of information—p 936 

75. -Time of filing—p 937 

76. -Necessity of filing official information—^p 938 

77. Loss or destruction—^p 938 

78. Successive informations—^p 939 

79. Formal requisites of information—^p 940 

80. — Caption or title and commencement —^ 941 

81. -Body or charge—^p 942 

82. - Conclusion—^p 943 

83. - Statement of jurisdictional facts—^p 944 

84. - Signatures—^p.-94S 

85. -Indorsements—p 947 

86. -Verification—^p 947 

B. COMPLADTT, ATODAVIT, OB “ACCUSATION”—p 953 

§ 87. Complajnt—p .953- r 

88. Affidavit—^p 955 

89. “Accusation”—p 956 

See also rdescnptive word indesc in the baok of this Voltme^ ^ 
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INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


V, ACCUSATION OR STATEMENT OF OFFENSE—p 957 

§ 90. Constitutional and statutory provisions—957 

91. Language, spelling and clerical requirements—965 

92. - Composition in general—p 965 

93. -Use of English language—968 

94. -Abbreviations, numerals, and symbols—969 

95. -Erasures and interlineations—^p 969 

96. - Errors in writing, spelling, and composition—^p 970 

97. Omissions—^p 971 

98. General rules of pleading—^p 972 

99. - Directness and positiveness—^p 972 

100. - Certainty and particularity—p 974 

101. - Disjunctive and alternative allegations—^p 984 

102. -Repugnancy—^p 986 

103. -Use of technical expressions—p 987 

104. -Videlicet and scilicet—^p 987 

105. -Matters of inducement—p 988 

106. -Innuendos—^p 988 

107. Rules of construction—^p 988 

108. - Reference to affidavit, complaint, or warrant—^p 990 

109. Subject-matter of allegations in general—^p 990 

110. -Jurisdiction—p 991 

111. -Name of offense—^p 991 

112. -Character or grade of offense and penalty—p 993 

113. -Matters of judicial notice—^p 993 

114. -Matters of fact or conclusion—^p 994 

115 . -Matters of evidence—^p 996 

115 -Matters of defense—^p 996 

117 -Matters in avoidance of bar of statute of limitations—^p 996 

118. -Matters within knowledge of accused—p 997 

119. -Matters unknown to grand jurors—p 997 

120. Place of offense—^p 998 

121. -Necessity of statement—p 998 

122. - Sufficiency of statement—p 999 

123. Time of offense—^p 1005 

124. -Necessity of statement—^p 1005 

125. -Requisites and sufficiency of statement—^p 1007 

126. Repetition of place and time—^p 1013 

127. Description of person accused—p 1015 

128. -Joint defendants—^p 1020 

129. Gist or substance of offense generally—^p 1021 

130. -Necessity of specific statement—^p 1021 

131. -Manner and means—p 1023 

132. -Acts criminal by reason of special circumstances —^ 1024 

133. -Knowledge, notice, and request—^p 1024 

134. -Intent—p 1025 

135. -Feloniousness—^p 1028 

136. -Unlawfulness—^p 1030 

137. Statutory offenses—^p 1031 

138. -Reference to, and recital of, statute—^p 1033 

139. -Following language of statute—^p 1034 

140. -Exceptions and provisos in statute —p 1043 

See also descriptive word index in the back of this Volume 
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42 C.J.S. 


INDICTMENTS AND INFORMATIONS 


V. ACCUSATION OE STATEMENT OF OFFENSE—Continued 

§ 141. -Validity of indictment upon statute as indictment at common law—1047 

142. Description of persons other than accused—p 1047 

143. Description and ownership of property—1052 

144. Description of printed or written matter—p 1055 

145. Circumstance affecting pun^hment; matter of aggravation—^p 1056 

146. Joint indictments—^p 1069 

147. Principals in second degree—^p 1070 

148. Accessaries before the fact—^p 1073 

149. Accessaries after the fact—p 1078 

150. Attempts—p 1079 

151. Solicitation—^p 1080 

152. Construction and form of separate counts—p 1081 

153. -Aider by other portions of indictment—p 1083 

154. -Reference from one count to another—1083 

155. Surplusage—^p 1085 

156. Bill of particulars—p 1092 


VI. JOmDEE OF PARTIES—p 1104 

§ 157. In general—^p 1104 

158. Necessity of joint indictments—^p 1105 

159. Propriety of joint indictments—p 1106 

160. Operation and effect of joint indictments—^p 1110 

Vn. JOINDER OF OFFENSES—p 1111 

§ 161. In general—^p 1111 

162. In same count—^p 1112 

163. -Statutory provisions—p 1115 

164. -Distinct facts constituting singe offense—^p 1115 

165. - Same offense in or by distinct ways or means—^p 1119 

166. -Alternative phases of same statutory offense—^p 1120 

167. -Same act with different motives or intents—^p 1123 

168. -Single act affecting different persons or property—^p 1123 

169. -Offense composed of continuous acts—p 1126 

170. -Offenses including other offenses—^p 1127 

171. -Conspiracy and overt act—^p 1128 

172. -Charging act in conjunction with accessorial acts—^p 1129 

173. -Offenses by persons in representative capacities—^p 1129 

174. -Offenses incidentally or insufficiently averred—^p 1129 

175. -Matters in aggravation—^p 1131 

176. -Construction of count—^p 1131 

177. - Compelling statement of charge in separate counts^p 1131 

178. In different counts—^p 1132 

179. -Different descriptions of same offense—^p 1133 

180. -Same transaction as different offenses—^p 1136 

181. -Common-law and statutory offenses—^p 1141 

182. -Offenses for which punishment is different—p 1141 

183. -Distinct offenses—p 1141 

184. --Effect of joinder—^p 1147 

See also descriptive word ind^ in the back of this Volume 
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miDICTME^TB AND IXFORMATIOXS 


42 C.J.S. 


Vm. BIiBCTION—p 1148 

§ 185. Between offenses in general—1148 

186. Between offenses charged in same count—1150 

187. Between counts—1151 

188. -Time for election—p 1156 

189. -Discretion of trial court—^p 1156 

190. - Sufficiency of election—^p 1157 

191. -Effect of election—^p 1158 

192. Between indictments—^p 1159 

IX. OBJECTIONS TO INDICTMENT OE INFOEMATION; MOTION TO QUASH AND DEMUE- 
EEE—^p 1159 

A. In General —^p 1159 

§ 193L Form of objection—p 1159 
194. Statutory provisions—^p 1163 

B. Moa?iON TO Quash, Dismiss, or Set Aside— p 1165 

§ 195. Nature and scope of motion in general—p 1165 

196. Discretion of court—^p 1166 

197. Necessity of custody or appeatance of* accused—p.1167 

198. On motion of prosecution or of court—p 1167 ' ‘ 

199. Time for motion—p 1168 

200. .Fonn and sufficiency of motion—^p 1171 

201. Grounds—^p 1172 

202. -Statutory specification or restriction of grounds—p 1175 

203. -Matters not apparent on face of record—^p 1176 

204. -Former jeopardy—^p 1177 

205. -Quashing or pendency of other indictments or proceedings—^p 1177 

206. — Irregularities in preliminary examination or proceedings—^p 1178 

" * 207. -Irregularities in composition and organization of grand jury—^p 1182 

208. -Proceedings and deliberations of grand jury—p 1190 

209. -Illegality or insufficiency of evidence before grand jury—p 1194 

210. -Evidence to sustain finding of information—^p 1199 

211. -Insufficiency of accusation in general—^p 1200 

212. -Duplicity and misjoinder—^p 1207 

213. -Insufficiency of part of indictment—^p 1208. 

214. Hearing and evidence on motion—^p 1209 

215. Order or judgment-—^p 1216 . _ 

216. Quashing of part of charge, or upon motion of part Of defendants—p 1217 

217. Replication to motion to quash—^p 1217 

218. Effect of failure to move—p 1218 

C. Demurrer —^p 1218 

§ 219* Nature-and scope in general—^p 1218 

220. Time for demurrer—p 1218 

221. Form and requisites—^p 1220 , 

222. Grounds for demurrer—^p 1221 

223. Hearing and determination—^p 1233 

224. Order or judgment—^p 1235 

225. -Where demurrer is overruled—p 1236 

226. -Where demurrer is sustained—p 1236 

227. Effect of failure to demur—p 1238 

See also descriptive word index in the back of this Volume 
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INDICTMENTS AND INFORMATIONS 


X. AMENDMElfPS—p 1238 

§ 228, Indictment—p 1238 

229. - By or with consent of grand jury—1238 

230. - By court or prosecuting officer—^p 1238 

231. - Effect of amendment—^p 1243 

232. Information—^p 1243 

233. - In absence of statute—1244 

234. -Under statutory provisions—p 1245 

235. - Discretion of court—^p 1247 

236. -Who may amend—p 1247 

, 237. -r Procedure—^p 1247 

238. - Effect of amendment—^p 1248 

239. Complaint, affidavit, or accusation—1248 

240. Matters amendable; form and substance distinguished—^p 1249 

241. -Name or description of accused or others—^p 1256 

242. -Time and place—1259 

243. Bill of particulars—p 1261 


XI. ISSUES, PROOF, AND VARIANCE—p 1262 

§ 244. Matters to be proved—^p 1262 

245. -Place—^p 1263 

246. -Time of offense and limitations—^p 1264 

- 247,' -Description of accused or others—^p 1265 

248. -Description of property—p 1265 

249. -Matters alleged to be unknown to grand jury—^p 1265 

250. -Surplusage and unnecessary averments —p 1266 

251. -Sufficiency of proof of part of charge—^p 1268 

252. -Matters in aggravation—^p 1268 

253. Evidence admissible under pleadings—^p 1269 

254. Variance between allegations and proof—^p 1273 

255. -Statutory provisions—^p 1275 

256. -Place of offense—1276 

257. -Time of offense—^p 1277 

258. -Person accused in general—^p 1282 

259. -Joint defendants—^p 1283 

260. -Principals and accessories or accomplices—^p 1283 

261. -Gist or substance of offense in general—p 1285 

262. -Manner and means—^p 1286 

263. --Intent—p 1287 

264. -Joinder of offenses —p 1287 

265. -Name and description of third persons—p 1287 

266. -Description of property—^p 1291 

267. -Ownership or possession of property—^p 1291 

268. -Description of written or printed matter—^p 1293 

269. -Matters alleged to be unknown to grand jury—^p 1293 

270. -Disposition of case on establishment of variance—p 1294 


xn. OONVIOTION OF. OFFENSES INCLUDED IN OHARUE—p 1294 
§ 271. General rules^—^p 1294 

272. Conviction of misdemeanor on charge of felony—p 1295 

273. Statutory provisions—^p 1296 

_ 274^.. Sufficiency of allegations—p 1297 

■ ' ■ ' "" ' V * ' ' It - - - 

See also descriptive word in/l<ez in the back of this Volume 
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XU OONYIOTION OT OFFENSES INCLUDED IN OHARCE—Continued 


§ 275. -Necessity of sufficient charge of minor offense—1297 

276. -Effect of insufficiency of charge of higher offense—1297 

277. -Conviction of highest degree when degree is not specified—p 1298 

278. Conviction of lower degree—^p 1298 

279. -Burglary—^p 1298 

280. -Homicide—^p 1299 

281. -Larceny—^p 1302 

282. -Rape—p 1302 

283. -Robbery—p 1302 

284. -Other offenses—^p 1303 

285. Conviction of attempt or assault with intent to commit on charge of completed 

offense—^p 1304 

286. Conviction of different offense included in charge—^p 1308 

287. -Assault and battery and aggravated assaults—1309 

288. -Burglary and kindred offenses—^p 1316 

289. -Homicide—p 1317 

290. -Larceny—^p 1319 

291. -Mayhem—p 1320 

292. -Rape—p 1321 

293. -Robbery—^p 1322 

294. -Offense including fornication—^p 1323 

295. -Other offenses—p 1324 

296. Conviction of first offense on charge of second or third—^p 1326 

297. Indictments of accessaries and principals in second degree—^p 1326 

298. On joint indictments—^p 1327 

299. Effect of proof sufficient to establish charge of higher offense—p 1327 

300. Conviction of higher offense—^p 1330 


TTTT. WAIVER OF DEFECTS AND OBJECTIONS—p 1330 
§ 301. In general—^p 1330 

302. Particular defects and objections—p 1331 

303. -Constitution of grand jury—^p 1333 

304. -Finding, filing, and presentment—^p 1334 

305. -Indorsements, signatures, and verifications—^p 1335 

306. -Description of accused—p 1337 

307. -Statement of substance of offense—^p 1337 

308. -Duplicity and joinder of offenses or parties—^p 1340 

309. -Variance between complaint or warrant and indictment or information— 

p 1341 

310. -Amentoients—^p 1341 

311. -Rulings on demurrers and motions —p 1342 

XrV. AIDER BY VERDICT—p 1343 

§ 312. General rules—^p 1343 

313. Defects cured—p 1344 

314. -Constitution of grand jury—p 1345 

315. -Finding, filing, and presentment—^p 134$ 

316. -Indorsement, signature, and verification—^p 1346 

317. -Statement of place and time—^p 1346 

318. -Description of accused and others—p 1347 

319. -Statement of substance of offense—^p 1348 

' See also 4escriptive word index in the back of this Volnine 
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XIV. AIDER BY VERDICT—Contimied 

§ 320. -Description of property—p 1351 

321. - Duplicity and joinder of offenses—^p 1351 

322. -Variance—^p 1352 

323. Verdict on indictment containing good and bad counts—^p 1353 

324. Verdict on count containing defective allegations—1355 

325. Verdict on consolidated indictments—1355 

XV. STATUTORY PROVISIONS POR CURE OP DEPEOTS AND OBJECTIONS—p 1356 
§ 326. In general—^p 1356 

327. Particular defects and objections—^p 1356 

328. -Formal objections—p 1356 

329. -Objections relating to constitution of grand jury—p 1357^ 

330. -Finding, filing, and presentment—p 1358 

331. -Indorsements, signatures, and verifications—^p 1358 

332. -Statement of place and time—1359 

333. - Statement of substance of offense—^p 1359 

334. - Description of accused and others—^p 1361 

335. -Duplicity and joinder of offenses—^p 1362 

336. -Variance—^p 1362 

See also descriptive word index in the back of this Volume 


I. NECESSITY POR, AND POEMS OF, ACCUSATION 


A. IN GENERAL 


§ 1. Necessity for Formal Accusation 

There can be no trial, conviction, or punishment for 
a crime without a formal and sufflcient accusation. 

There can be no trial,^ conviction,2 or punish¬ 


ment^ for a crime without a formal and sufficient 
accusation. In the absence of an accusation the 
court acquires no jurisdiction whatever,* and if it 
assumes jurisdiction a trial and conviction are a 


1. U.S.—^U. S. ex reL Ounningrham v. 
Mathues, D.C.Pa., ‘2'6 F.2d 272, re¬ 
versed on other grrounds, C.C.A., 
33 F.2d 261, vacated Mathues v. 
IT. S. ex rel. Cunningham, >51 S.Ct. 
84, 282 U.S. 802, 7'5 L.Bd. 721, and 
affirmed 50 F.2d 411. 

La—State v. Soileau, 13a So. 92, 173 
La 331. 

Mo.—State v. McKinley, 111 S.W.2d 
115, 118, 341 Mo. 1186, quoting 

Corpus Juris. 

Ohio.—Stewart v. State, 181 N.E. Ill, 
112, 41 Ohio App. 351, quoting Cor¬ 
pus Juris. 

Utah.—Batley v. Ritchie, 273 P. 969, 
73 Utah 320—State v. Freeman, 71 
P.2d 196, 98 Utah 1'25. 

Va—^Peak v. Commonwealth, 199 S. 

B. 47.3, 171 Va 635. 

81 C.J. p 559 note 1. 

^Purpose ox fcmotioii of pleadings 
(1) Pleadings in criminal case are 
to show Jurisdiction^ aver conuxiis- 

42 0.J.S.-53 


slon of crime, state nature thereof, 
and bring accused to bar, to plea 
and to trial.—People v. Margelis, 
224 N.W. 606, 246 Mich. 459. 

(2) Pleading in criminal case per¬ 
forms same office as it does in civil 
case, Its purpose being to inform 
accused of claim or claims made 
against him.—Gutenkunst v. State, 
259 N.W. 610, 218 Wis. 96, certiorari 
denied Gutenkunst v. State of Wis¬ 
consin, 56 S.Ct. 124, 29’6 U.S. 608, '80 
L.Bd. 431. 

2. Ala—Jacobs v. State, 130 So. 

905, 24 AlaApp. 122. 

Ill.—People V. Mlnto, 149 N.B. '241, 
318 Ill. 293—People v, Wallace, 
146 N.B. 486, 316 Ill. 120. 

La—State v. Soileau, 138 So. 92, 173 
La 531. 

Mo.—State v. Struce, 1 aw.2d 841. 
Mont—Grady v. City of Livingston, 
141 P.2d 346—State v. Rarey, 233 

P. 616, 72 latent 270. 

. 


N.C.—state v. Cole, 163 S.E. 594, 
202 N.C. 692. 

31 C.J. p 659 note 2. 

3. U.S.—Albrecht v. U. S., HI., 47 
S.Ct 250, 273 U.S. 1, 71 LuEd. 505. 

CaL—People v. Zolotoff, 119 P.2d 
746, 48 CaLApp,2d 360. 

La—State v. Soileau, 138 So. 92, 173 
La 631. 

Okl,—^Harry v. State, 68 P.2d 340, 
343, 59 OkLCr. 302, citing Corpus 
JlL^ 

31 C.J. p 559 note 3. 

4. Ala—Smith v. State, .148 So. 858, 
25 AlaApp. 40*5, certiorari denied 
148 So. 860, 227 Ala 160—Knight 
V. State, 161 So. 457, 26 AlaApp. 
429. 

Mo.—State v. McKinley, 111 S.W.2d 
115, 341 Mo. 1186. 

31 C.J. p 559 note 4. 

Jurisdiction of offense as not de¬ 
pendent on sufficiency of accusa¬ 
tion see Criminal Law S 127. 

Mode of acquiring Jurisdiction in 
general see Criminal fiaw 3 143, 
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nullity.** The accusation must charge an offense;® 
it must charge the particular offense for which ac¬ 
cused is tried and convicted f and it must be made 
in the particular form and mode required by law.® 
This is true, not only at common law,® but also un¬ 
der constitutional or statutory provisions in all ju¬ 
risdictions, as shown infra § 2. 

§ 2. Constitutional and Statutory Provisions 

Constitutional and statutory provisions requiring an 
accusation in a particular mode or form must be fol¬ 
lowed. 

In most jurisdictions, if not in all, a formal ac¬ 
cusation, or an accusation in a particular mode, or 
form, is expressly required by constitutional or stat¬ 
utory provisions, or by both, and these provisions 
must, of course, be followed.^® Under constitution¬ 
al provisions declaring that “the accused shall en¬ 
joy the right to ... be informed of the nature 
and cause of the accusation,” and that no person 
shall be deprived of life, liberty, or property with¬ 
out due process of law, the legislatures can neither 
dispense altogether with the necessity for a formal 
accusation^^ nor, by prescribing a particular form 


or undertaking to do away with the necessity for 
particular allegations, render sufficient an accusa¬ 
tion which fails to charge the offense for which ac¬ 
cused is tried or fails to set it forth with such cer¬ 
tainty as is reasonably necessary to inform him of 
the nature and cause of the accusation, as shown in¬ 
fra § 90. In many jurisdictions the constitution also 
provides that offenses, or offenses of a particular 
grade or class, shall be prosecuted by a particular 
form of accusation, and in such cases a prosecution 
in any other mode, even with legislative sanction, 
is a nullity.^® Subject to these restrictions, howev¬ 
er, it is within the power of the legislature some¬ 
times by virtue of constitutional provisions, to pre¬ 
scribe the mode and form of accusation in criminal 
cases, although in doing so it may depart from the 
mode or form prescribed by the common law.i® 

Retrospective laws. Constitutional and statutory 
provisions prescribing or changing the mode of 
prosecution in criminal cases apply to crimes com¬ 
mitted before their adoption or enactment, if such 
appears to be the intention, and if such a construc¬ 
tion does not violate constitutional provisions 
against ex post facto laws;^^ but not otherwise.^® 


5. Ohio.—Stewart v. State, 181 N.R 
111, 112, 41 Ohio App, 351, quoting* 
Goxptui Jozis. 

Okl.—^Harry v. State, 58 P.2d 340, 
343, 59 Okl,Cr. 302, citing Cforpui 
Jnzls. 

31 O.J. p 559 note 5. 

SL Ala—Smith v. State, 148 So. 858, 
25 Ala App. 405, certiorari denied 
148 So. 860, 227 Ala. 160. 

Ill.—^People V. Minto, 149 N.B. 241, 
318 Ill. 293—People v. Wallace, 146 
N.E. 486, 316 111. 120. 

Ohio.—^Lerch v. City of Sandusky, 
155 N.E. 393, 23 Ohio App. 109. 

Tex.— Eix. parte Butcher, 53 S.W.2d 
781, 122 Tex.Cr. 39, followed in 63 
S.W.2d 784, 1*22 Tex.Cr. 45. 

31 C.J. p 559 note 6. 

Requisites of accusation see infra 
§§ 90-156. 

7. Mont.—State v. Rarey, 233 P. 
616, 72 Mont. 270. 

31 C.J. p 559 note 7. 

Conviction of offense included in 
charge see infra §§ 271-300. 

Variance see infra §§ 254-270. 

a La—'State v. Soileau, 138 So. 93, 
173 La 631. 

Mo,—State v. Noell, 29.5 S.W. 629, 
220 Mo.App. 883. 

<31 O.J. p 659 note 8. 

a XJ,S.^U. S. V. London, D.C.Okl., 
176 F. 976, 979. 

la Ala—Knight v. State, 161 So. 
457, '26 AlcLApp. 4!29. 

CaL—People v. Zolotoff, 119 P.2d 
745, 48 CalJ^pp.2d 360. 

La—State r. Soileau, 138 So. 92, 173 
La 681. 


Mich.—People v. Margelis, 224 N.W. 

605, 246 Mich. 459. I 

Mo.—State v. McKinley, 111 S.W.2d 
115, 341 Mo. 1186. 

Mont—Grady v. Qlty of Livingston, 
141 P.2d 346. 

N.Y.—People ex rel. Battista v. 
Christian, 164 N.B. Ill, 249 N*T. 
314, 61 A.L.R. 793, reversing 229 N. 
T.S. '644, 224 AppDiv. 243, revers¬ 
ing 227 N.T.S. 142, 131 Misc. 411. 
Ohio.—Stewart v. State, 181 N.E. 
Ill, 112, 41 Ohio App. 351, quoting 
Corpus Juris—State v. Weihle, 26 
Ohio N.P.,N.S., 564—State v. Gibbs, 

9 Ohio N,P.,]Sr.S., 129. 

Okl.—Webber v. State, 239 P. 66'6, 
111 Okl. 240—Gibson v. State, 223 
P. 406, 26 OkLCr. 246. 

Philippine.—U. S. v. Karelsen, 8 
Philippine 223, 2 Off.Gaz. 170. 

Utah.—State v. Freeman, 71 P.2d 
196, 93 Utah 125. 

31 C.J. p 659 note 11. 

Xu territories 

The statutes applicable to indict¬ 
ments in territories are those spe¬ 
cifically relating thereto, whether en¬ 
acted by congress or by territorial 
legislatures under its authority, and 
not those relating to indictments in 
the federal courts generally.—Sum¬ 
mers V. U. S., Alaska, 34 S.Ct. 33, 
231 U.S. 92, 58 L,Bd. 137, reversing 
202 F. 457, 120 C.C.A. 663. 

IL Tex.—Compton v. State, 289 S. 

W. 64, 105 Tex.Cr. 516. 

31 C.J. p 560 note 1*6. 

Statutes or ordiusaoes held not liu 
vaUd 

(1) Statute requiring preliminary 

834 


examination before filing Informa¬ 
tion in circuit court held not invalid, 
as dispensing with indictment or in¬ 
formation.—State ex rel. McCutchan 
v. Cooley, 12 S.W.2d 466, 321 Mo. 786. 

(2) Ordinance requiring hospital 
quarantine of arrested persons hav¬ 
ing venereal diseases held not inval¬ 
id as €Withorizing criminal prosecu¬ 
tion without indictment or informa¬ 
tion.—^Ex parte Lewis, 4*2 S.W.2d 21, 
328 Mo. 848. 

(3) Statutes making homicide in¬ 
dictable and triable in county of as¬ 
sault or of death held not invalid as 
denial of right to demand nature 
and cause of accusation.—Compton 
V. State. 289 S.W. 54, 105 Tex.Cr. 
616. 

12. U.S.—U. S. V. Gill, D.C.N.M., 65 
F.2d 399. 

Miss.—State v. Sansome, 97 So. 753, 
133 Miss. 428. 

31 C.J. p 560 note 18. 

13. CaL—People v. Bird, 300 P. 23, 
212 CaJ. 682—^People v. Robinson, 
290 P. 470, 107 CaLApp. 211. 

31 C.J. p 660 note 19. 

14. Mo.—State v. Kyle, 66 S.W. 763, 
166 Mo. 287, 56 L.RA. 115. 

31 C.J. p 560 note 21. 

Laws changing procedure as ex post 
facto laws see Constitutional Law 
§ 445. 

15. U.S.—Summers v. U. S., Alaska, 
34 S.Ct 38, 1231 U.S. 92. 68 L.Ed, 
187, reversing 202 F. 467, 120 C 
C.A. 563. 

31 C.J. p 660 note 23. 



42 C.J.S. 

§ 3. Consent, Waiver, and Estoppel 

Generally the absence of a formal accusation, or an 
accusation in the form prescribed by the constitution or 
statutes, cannot be cured by consent, waiver, or estoppel 
on the part of the accused. 

In some jurisdictions the absence of a formal ac¬ 
cusation or an accusation in the form prescribed by 
the constitution or statutes cannot be cured, so as to 
confer jurisdiction and validate a conviction, by 
consent, waiver, or estoppel on the part of accused, 
or by stipulation on the part of his counsel.^® In 
other jurisdictions it is held that accused can waive 


§ 7 

the right to demand the nature and character of the 
accusation against him, as shown infra § 90, or to 
be proceeded against by an accusation in a particu¬ 
lar form.l7 

§ 4. Prosecution in Moot Form 

The accusation cannot be so framed as to present 
moot questions for determination. 

A defendant cannot frame the indictment or oth¬ 
er accusation under which the prosecution is had 
and thus present questions for determination in 
moot form.i® 
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B. PARTICULAR FORMS OP ACCUSATION 


§ 5. In General 

A person may be formally accused and brought to 
trial for the commission of a crime by several modes. 

There are several modes by which a person may 
be formally accused and brought to trial for the 
commission of a crime.^^ The particular forms or 
modes of accusation now recognized are: (1) In¬ 
dictment or presentment by a grand jury, discussed 
infra §§ 6-9. (2) Information by the public pros¬ 
ecutor on behalf of the state, discussed infra §§ 10- 
13. (3) An “accusation” prescribed by statute, dis¬ 
cussed infra § 14. (4) Complaint or affidavit by 

a private individual, discussed infra § 14. (5) Cor¬ 
oner’s inquisition, discussed infra § IS. 

§ 6. Indictment and Presentment 

The definition and nature of an indictment or 
presentment, and when it is reqiiired, or will lie. 


are considered infra §§ 7-9. 

Examine Pocket Parts for later cases. 

§ 7. -Definition and Nature 

a. Indictment 

b. Presentment 

a. Indictment 

An Indictment is a written accusation of a crime 
drawn up by the public prosecuting attorney and sub¬ 
mitted to the grand Jury, and by them found and pre¬ 
sented on oath or affirmation as a true bill. Its object 
is to inform the accused of the charge against him. 

It has been held, sometimes by virtue of statutory 
provisions, that an indictment is a written accusa¬ 
tion of a crime drawn up, by the public prosecuting 
attorney and submitted to the grand jury, and by 
them found and presented on oath or affirmation as 
a true bill.^^ The term, however, is sometimes used 


16. Ala.—Kyser v. -State, 117 So. 
157, 22 Ala.App. 431, certiorari de¬ 
nied 117 So. les, 217 Ala, 661. 

Cal.—^People v. Zolotoff, 119 P.2d 
745. 48 Cal.App.2d 3-60. 

IlL—People V. Minto, 149 N.B. 241, 
318 Ill. 293. 

Mo.—State v. McKinley, 111 S.W.2d 
115, 341 Mo. 1186. 

N.T.—People ex rel. Battista v. 
Christian, 164 N.E3. Ill, 249 N.Y. 
314. 61 A.L 1 .R. 793, reversing 229 N. 
Y.S. 644. 224 App.Div. 243, revers¬ 
ing 227 N.Y.S. 142, 131 Misc. 411. 

S.D.—State v. Mee, 297 N.W. 40. 67 
‘S.D. 589, rehearing 292 N.W. 87*5, 
67 S.D. 335. 

3l C.J. p 561 note 29. 

Jurisdiction of criminal cases by 
consent generally see Criminal 
Law § 147. 

17. Pa,—^Lavery v. Commonwealth, 
101 Pa. 660. 

31 C.J. p 561 note 31. 

IS. W.Va,—State v. Peel Splint Coal 
Co., 15 S.B. 1000, 3-6 W.Va. 802, 17 
L..R.A. 385. 


19. U.S.—U. S. V. Simon, D.aPa., 
248 F. 980. 

31 C.J. p 561 note 39. 

20. Cal.—^People v. Poster, 243 P. 
667, 670, 198 Cal. 112. 

Del.—State v. Morrow, 10 A.2d 630, 
1 Terry 363. 

Iowa,—State v. Engler, 251 N.W. 88, 
217 Iowa 138. 

La,—State v. Soileau, 138 So. 92, 173 
TjS, 631. 

Md.—In re Report of Grand Jury of 
Baltimore City, 137 A. 370, 162 
Md. 616. 

N.Y.—^People v. BogdanofC, 171 N.E. 
890, 254 N.Y. 16. €9 A.L.R. 1378— 
In re Punston, 233 N.Y.S. 81, 133 
Misc. 620. 

N.C.—State v. Ledford, 166 S.B. 917, 
203 N.C. 724. 

Ohio.—Snyder v. State ex rel. Mc¬ 
Coy, 4 N.E.2d 993, 63 Ohio App. 
370. 

Tenn.—Crumley v. State, 174 S.W.2d 
672—State v. Davidson, 103 S.W. 
2d 22. 171 Tenn. 347. 

31 C.J. p 561 note 46, p 662 note 47. 
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Other definitions 

(1) An “indictment” charges ac¬ 
cused with action or failure to act 
contrary to the law’s command.— 
Tot V. U. S., Mich. & N.J., 63 S.Ct. 
1241, reversing, C.C.A., U. S. v. Tot, 
131 P.2d 261, affirming, D.C., 42 P. 
Supp. 252, certiorari granted 63 S.Ct. 
441, 317 U.S. 623, 87 L.Bd. 504—U. 
S. V. Delia, Mich, & N.J., 63 S.Ct 
1241, 319 U.S. 463, 87 L.Bd. 1519, 
affirming. C.C.A. Minski v. U. S., 
131 P.'2d 614, certiorari granted 63 
S Ct 664, 318 U.S. 748, 87 L.Ed. 1124. 

(2) An “indictment” is confined to 
the question whether an offense has 
been committed, and charges the 
commission of a crime.—Beland v. 
U. S., C.C.A.Tex, 128 P.2d 795. 

(3) An “indictment” is a written 
accusation of one or more persons 
of a crime or misdemeanor, pre¬ 
ferred to and presented on oath by a 
grand Jury, and It is an accusation 
against a person, not against a name. 
—^U. S. V. Fawcett, C.C.A.N.J., 115 P- 
2d 764, 132 A.L.R. 404. 
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in a broader sense^ and so as to include other ac- 
cusations.2l An indictment is said to be merely an 
accusation against accused,^2 but it is something 
more than a mere accusation based on probable 
cause it is an accusation based on legal testi- 
mony2^ and presented on oath by a grand jur3\25 
It is the basis of the prosecution.^^ 

The object of an indictment is fairly to inform 
accused of the charge against him,27 so as to enable 
him to prepare his defense^® and avail himself of 
his conviction or acquittal as a protection against 
further prosecution for the same cause and to 
inform the court of the facts alleged so that it may 
decide whether they are sufficient to support a con¬ 


viction, if one is to be had.2® 

b. Presentment 

A presentment is the notice taken by a grand Jury of 
an offense from their own knowledge or observation, or of 
their own motion on Information from others, without any 
bill of indictment having been submitted to them by the 
public prosecutor. In some jurisdictions a prosecution 
may be based on the presentment without any indict¬ 
ment or information. 

A presentment is the notice taken by a grand jury 
of an offense from their own knowledge or obser¬ 
vation, or of their own motion on information from 
others, without any bill of indictment having been 
submitted to them by the public prosecutor.^i A 
presentment is regarded, in the practice at common 


(4) An “indictment’' is a formal 
charge preferred by a legally organ¬ 
ized grand jury.—Satterfield v. State, 
134 So. 30, 24 Ala.App. 257. 

(5) An “indictment" is an accusa¬ 
tion in writing presented by the 
grand Jury to a competent court 
charging a person with a public of¬ 
fense without the necessity of a 
preliminary examination by a mag¬ 
istrate.—Greenberg v. Superior 
Court for City and County of San 
Francisco, 121 P.2d 713, 19 Cai.2d 
319. 

(■6) An “indictment" Is a plain, 
brief, and certain narrative of an 
offense committed by any person, 
and of those necessary circumstanc¬ 
es that concur to ascertain the fact 
and its nature.—^Rosenberg v. State, 
219 N.W. 541, 546, 212 Wls. 434— 
31 C.J. p 581 note 46 [aj. 

AS used is constitiitloiL and stat¬ 
utes, “presentment" and “indict¬ 
ment" cure to be construed in com¬ 
mon-law sense.—In re Punston, 293 
N.T.S. 81, 133 Misc. 620. 

21. Tex.—Sola v. State, 188 S.W. 
1005, 80 Tex.Cr. 113. 

31 C.J. p 562 note 48. 

22. Ark.—State v. Pox, 182 S.W. 
906, 122 Ark. 197—Latourette v. 
State, 120 S.W. 411, 91 Ark. 65. 

23. CaL—^People v. Tinder, 19 OaL 
539, 81 Am.D. 77. 

24. Cal.—^People v. Tinder, supra. 
Zndlotment is Intended to assure 

citizen that he will not be held for 
trial until he has been accused be¬ 
fore appropriate tribunal on suffi¬ 
cient evidence, but Indictment has 
performed its function when judg¬ 
ment of conviction is sustained by 
sufficient evidence and is otherwise 
in accordance with law.—People v. 
Nltaberg. 47 N.BJ.2d 37, 289 N.Y. 623. 

2EL K.C—State v. Tomlinson, 25 N. 

a 92. 

81 CJ* p ^61 note 46. 

IPonnd only *by grand Jury 
An indictment cen be fomid only 
by a tnsid jury,—-Ji}Ji^v^Uga- 


tion by Dauphin County Grand Ju¬ 
ry. September, 1938, 2 A.2d 804. 382 
Pa, 342—Commonwealth v. Liebo- 
witz, 17 A.2d 719. 143 Pa.Super. 75. 

26k Tex.—Trinity Nat Bank of 
Trinity v. Gates, Civ.App., 261 S. 
W. 'S33—^Essary v. State, 111 S. 
W. 927, 53 Tex.Cr. 596. 

27. U.S.—Malinow v. U. S., C.C.A. 
Md., 42 P.2d 374, certiorari denied 
51 S.Ct 79. 283 U.S. 875, 75 L.Ed. 
772. 

Cal.—People v. Yant, 80 P.2d 606. -26 
Cad.App.2d 725—^People v. Gilbert 
78 P.2d 770, 26 Cal.App.2d 1—Peo¬ 
ple v. Beesly. 6 P.-ad 114, 119 Cat 
App. 82, rehearing denied 6 P.2d 
970, 119 Cal.App. 82. 

Iowa,—State v. Sexsmith, 206 N.W. 

100, 200 Iowa 1244. 

Pa,—Commonwealth v. Liebowitz, 17 
A.2d 719, 143 Pa,Super. 75. 

31 C.J. p 563 note 54. 

As couflning investigation 
The purpose of an indictment is 
to make clear offense charged, so 
that investigation may be confined 
thereto, proper procedure followed, 
and applicable law invoked.—^State 
V. Gregory, 27 S.B.2d 140, 233 N.a 
415. 

2& U.S.—Moore v. U. S., C.C.A.Ga,, 
128 F.2d 974—Kane v. U. S., C.a 
A.Mo., 120 F.2d 990—^Zuziak v. U. 
S., CaA.CaL, 119 P.2d 140—Hass 
V. U. S., C.aA.Iowa, 93 F.2d 427— 
Wolpa V. U. S., C.C.A.Neb.. 8'6 P.2d 
35, certiorari denied 57 S.Ct 817, 
two cases, 299 U.S. 611, 81 Ii.Ed. 
4'51—^U. S. V. Armour & Co., D.C. 
Okl,, 48 P.Supp. 801, reversed on 
other grounds, C.C.A., 137 P.2d 
269. 

IlL—People V. Haiges, 41 N.B.2d 749, 
379 Ill. 532. 

Me.—'State v. Strout 157 A, 859, 
i 132 Me. 134. 

N.H.—State v. Rousten, 146 A, 870, 
84 N.H. 140. 

N.Y.—People v. Williams, 153 N.E. 
8*6, '243 N.Y. 162, reversing 211 N. 
Y.S. 244, ^IS App.Div. 571—Peo¬ 
ple V.. Murphy, 10 N.y.a2fl m, 
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170 Misc. 656—^People v. Trudeau^ 
24 N.Y.S.2d 34. 

N.C.—State v. Gregory, 27 S.E.2d 
140, 223 N.C. 415—State v. Wil¬ 
liams, 186 «S.R 661, 210 N.C. 159. 

Or.—State v. King, 103 P.2d 761, 16'5 
Or. 26. 

Utah.—State v. Green, 57 P.2d 750, 
89 Utah 437. 

31 C.J. p 663 note 55. 

29k U.S.—Moore v. U. S., C.C.A.Ga., 
128 P.2d 974—Hass v. U. S., C.C.A. 
Iowa, 93 P.2d 427—Wolpa v. U. S., 
C.C.A.Neb., 86 F.2d 36, certiorari 
denied 57 S.Ct. 317, two cases, 299 
U.S. 611, -81 KEd. 451—Malinow v. 
U. S., C.C.A.Md., 43 F.2d 374, cer¬ 
tiorari denied 51 S.Ct 79, 282 U.S. 
875, 7-5 L.Bd. 772—U S. v. Armour 
& Co., D.C.Okl., 48 P.Supp. 801, 
reversed on other grounds, C.C.A., 
137 P.2d 269. 

Me.—State v. Strout, 15T A. «I59, 13'2 
Me. 134. 

Masa—Commonwealth v. Bracy, 46 
N.E.2d 580, 318 Mass. 121. 

N.H.—State v. Rousten, 146 A. 870, 
84 N,H. 140. 

N.Y.-People v. Williams, 153 N.E. 
35, 243 N.Y. 162, reversing 211 N. 
Y.S. 244, 213 App.Div. 571—Peo¬ 
ple V. Murphy, 10 N.Y.S.2d 965, 
170 Misc. 656—^People v. Trudeau, 
24 N.y.S.2d 34. 

N.a— State V. Williams, 186 S.K 661, 
210 N.a 169. 

Utah.—State v. Green, 67 P.2d 750, 
89 Utah 437. 

31 C.J. p 563 note 66. 

90. US.—U. S. V. Armour & Co., Di. 
C.Okl.,/48 P.Supp. 801, reversed on. 
other grounds, C.C.A., 137 P.2d. 
!269. 

Me.—State v. Strout 167 A. 869, 182. 
Me. 134. 

31 O.J. p 563 note 57. • 

31. Md.—^In re Report of Grand Ju¬ 
ry of Baltimore City, 137 A. 370, 
152 Md. 616. 

N.Y.—^In re Punston, 238 N.Y.S. 81» 
183 Misc. 620. 

31 aJ. p 563 note 59. 

pigtlnguished from indlotmeiLt 
(1) Ar “preeeatment" is In the 
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law and under some of the statutes, as nothing more 
than instructions by the grand jury to the public 
prosecutor for framing a bill of indictment, which, 
being prepared by him, is submitted to them and 
found a true bill.^^ The presentment, merged in 
the indictment, ceases and becomes extinct, and the 
indictment becomes the basis of the prosecution.33 
It has been held that the public prosecutor, who is 
the representative of the sovereign or state, and 
whose concurrence and cooperation in the prosecu¬ 
tion is required, is not bound to submit a bill of in¬ 
dictment, and if he declines to do so the present¬ 
ment ceases to exist for any purpose.34 In some 
of the cases, however, it has been held, sometimes 
by virtue of statutory provisions, that a prosecution 
may be based on the presentment, without any in¬ 
dictment or information.^® On the other hand, un¬ 
der some statutes, the prosecuting attorney must 
prepare a bill, and it must be found by the grand 
jury to be a true bill,or otherwise regulate the 
proceedings to be had on the presentment.^*^ 

§ 8. -When Indictment Will Lie 

An Indictment will usually lie for any common-law or 
statutory offense unless the statute points out some other 
mode of prosecution. 

At common law an indictment will lie for all trea¬ 
sons, felonies, and misdemeanors,and, unless the 
constitution or a statute points out some other mode 
of prosecution or proceeding,an indictment will 
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also lie for any offense created by statute, whether 
a felony or merely a misdemeanor,^^ or where a 
statute forbids a thing affecting the public, but is 
silent as to any penalty.^^ 

Usually an indictment will lie, even though an 
information is also permitted under statutes 

or constitutional provisions requiring certain offens¬ 
es to be prosecuted by information, or in some other 
special mode, an indictment therefor will not lie.^* 
In many jurisdictions prosecutions for misdemeanor 
may either be by indictment or information and 
in some jurisdictions this is also true of felonies.^® 

§ 9. -When Indictment or Presentment 

Is Necessary 

a. At common law 

b. Constitutional and statutory provi¬ 

sions 

c. Consent, waiver, and estoppel 

a. At Oommon Law 

At common law all offenses above the grade of mis¬ 
demeanor must be prosecuted by Indictment. 

At common law all offenses above the grade of 
misdemeanor must be prosecuted by indictment, for 
it was the policy of the common law that no man 
should be put on his trial for felony, for which the 
punishment was death, until the necessity therefor 
should first be determined by a grand jury on oath.^® 


form of a bill of indictment and is 
signed individually by the grand Ju¬ 
rors who return it; consequently the 
only difference between a present¬ 
ment and a bill of indictment is 
that the presentment is signed by 
all the Jurors and the bill of In¬ 
dictment by the foreman only.— 
State V. Davidson, 103 S.W.2d 22, 171 
Tenn. 347. 

(2) Other distinctions see 81 C.J. 
p ^SZ note 59 [a]. 

32, Fla.—Kirkland v. State, 97 So. 
502, 86 Fla. 64. 

Md.—^In re Report of Grand Jury of 
Baltimore City, 137 A. 370, 152 
Md. 616. 

N.Y.—In re Funston, 233 N.T.S. 81, 
133 Mlsc. 620. 

Tenn.—Stanley v. State, 104 S-W.^d 
8-19, 171 Tenn. 406. 

'31 C.J. p 563 note 60. 

83. Fla.—^Kirkland v. State, 97 So. 

602, 86 Fla. 64. 

31 C.J. p >663 note 61. 

Pxaotioe now obsolete 
This practice is now obsolete, and 
the presentment is of no legal effect, 
because it is the duty of district at¬ 
torneys to attend grand Juries and 
advise them in th^eir investigations. 


—^In re Funston, 238 N.T.S. 81, 133 
Mlsc. 620. 

3^ TJ.S.—U, S. V. Hill, C.C.Va., 26 
F.Cas.No.lo,364, 1 Brock 156. 

Va.—Commonwealth v. Christian, 7 
Gratt 631, 48 Va. 631. 

35. Tenn.—Stanley v. State, 104 S. 
W.2d 819. 171 Tenn. 406—State v. 
Davidson, 108 S.W.2d 22, 171 Tenn. 
847. 

31 CJ. p 563 notes 63, 64. 

3a N.C.—State v. Cain, 8 N.C. 852. 
31 C.J. p 564 note 65. 

37. S.D.—State v. Clark Security 
Bank, 51 N.W. 337, 2 S.D. 538. 

3a Fng.—2 Hawkins P.C. c 25 § 4. 

39. Iowa-—State v. Wyatt, 222 N.W, 
866 , 207 Iowa 319. 

31 C.J. p 564 note 70. 

MalloioTUi mlsehief is triable un¬ 
der indictment.—State v. Brant, 14 
Iowa 180—38 C.J. p 867 note 60. 

Obstmetliig' jiurtloa may be prose¬ 
cuted by indictment.—State v. Laz- 
arovich, 200 P. 422, 27 N.M. 282— 
46 C.J. p 879 note 1. 

4a Mo.—^State v. Russell, 175 S.W. 

278, 189 Mo.App. 677. 

31 C.J. p 564 note 69. 

837 


41. W.Va.—State v. Tomlin, 103 R 

E. 110, 8-6 W.Va. 300. 

31 C.J. p 564 note 71. 

4a TJ.S.—Peterson v. U. S., aC.A- 
Alaska, 297 F. 1002. 

81 C.J. p 564 note 74. 

4a Iowa.—state v. Wyatt, 2*22 N.W. 

867, 207 Iowa 322. 

31 aj. p 564 note 75. 

4a XJ.S.—^Peterson v. U. S., C.C.A. 

Alaska, 297 F. 1002. 

Ill.—^People ex rel. Courtney v. Da¬ 
vid, 2 N.B.2d 831, 363 Ill. 527— 
People ex reL Martin v. Kuca» 245 
IlLApp. 202. 

N.T.—People v. Field, 15 N.T.S.2d 
561. 

81 C.J, p 564 note 76-27 CJ*. p 1017 
note 99. 

When Information will lie see in¬ 
fra § 12. 

45. Neb.—State v. Miller, 52 N.W. 
238. 43 Neb. 860—Miller v. State, 
46 N.W. 451, 29 Neb. 437. 

4a U.S.—U. S. V. Gill, D.C.N.M., 55 

F. 2d 899, 400, 404, citing Corpus 
Juris. 

Md.—^In re Report of Grand Jury ol 
Baltimore City, 137 A. 370, 152 Ma 
'516. 
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However, in the case of misdemeanors an indict¬ 
ment was not necessary.^^ 

\ Constitational and Statutory Provisions 

(1) In general 

(2) Offenses within constitutional and 

statutory provisions 

(1) In General 

In most jurisdictions an indictment or presentment 
by a grand jury is required in the prosecution of certain 
crimes and a prosecution in any other modes is unau¬ 
thorized and an absolute nu:iity for want of jurisdiction. 

While it has been held in at least one jurisdic¬ 
tion that the constitution does not require a crim¬ 
inal prosecution to be by presentment of a grand 
jury,^® in most jurisdictions an indictment or pre¬ 


sentment by a grand jury is required by constitu¬ 
tional or statutory provisions in the case of a cap¬ 
ital or otherwise infamous crime, or for every crim¬ 
inal offense, or in the case of a capital crime or 
other felony, or for any indictable offense, etc., and 
in such cases a prosecution in any other mode is un¬ 
authorized and an absolute nullity for want of ju¬ 
risdiction,and such a constitutional requirement 
cannot be dispensed with by the legislature.50 A 
statute creating an offense and providing certain 
procedure in connection therewith is not to be con¬ 
strued as in violation of constitutional guaranties 
of the right to prosecution by indictment where the 
latter is not excluded by the terms of the act,®^ but 
a statute making an offense a felony and authoriz¬ 
ing prosecution without indictment is invalid under 
some constitutional provisions.^^ While a statute 


N.Y.—In re Wilcox, 276 N.T.S. 117, 
153 Miac. 761. 

31 CJ. p €65 note 81. 

47. N.Y.—In re Wilcox, supra. 

31 O.J. p 56)0 note 8<3. 

4& Mich.—People v. Farrell, 249 N. 
W. 26, 263 Mich. 669. 

49. XT.S.—^Brede v. Powers^ N.Y., 44 
S.Ot. i8, 263 U.S. 4, 68 L..Ed. 132, 
affirming, D.C., Bx parte Brede, 
279 F. 147, appeal dismissed Brede 
V. Powers, 43 S.Ct. 358, 1261 XJ.S. 
626, 67 LuBd. 834—Crowley v. U. 
S., Puerto Rico, 24 S.Ct 731, 194 
U.S. 461, 48 L.BdL 10T5—Gilmore v. 
XT. S., CO.A.OkL, 129 P.2d 199— 
IT. a V. cm, D.aN.M., 55 P.2d 
399—U. S. V. Tyler, D.aDel., 15 P. 
2d 207. 

Ala.—Woodham v. State, 178 So. 464, 
28 Ala.App. 62. 

Fla.—Hicks v. State, 120 So. 330, 97 
Fla. 199—^Sawyer v. State, 113 So. 
736, 95 Fl€U 846, followed in 116 

So. 726, 95 Fla. 846. 

Ill.—People V. Kobylak, 50 N.E.2d 
465, 383 Ill. 432—People ex reL 
Martin y. Kuca, '245 IlLApp. 202. 
Iowa.—City of Des Moines v. Pugh, 
2 N.W.2d 754, 231 Iowa 1283. 

Ky.—^E^ing v. City of PmevlUe, *299 
S.W. 1082, 222 Ky. 73—Common¬ 
wealth V. Lay, 261 S.W. 7, 202 Ky. 
683. 

Lia.—State v. Gunter, 177 So. 60, 188 
La. 314. 

Me.—^Pease v. Foulkes, 147 A, 212, 
128 Me. 293. 

Md.—In re Report of Grand Jury of 
Baltimore City, 187 A. 370, 152 Md. 
616. 

Net).—^Langford v. State, 206 N.W. 

766, 114 Neb. 207. 

N.J.—State V. Pitman, 119 A. 433. 
N.Y.—^People ex reL Battista v. 
Christian, 164 N.B. Ill, 249 N.Y. 
814, 61 A.L.R. 793, reversing 229 


N.Y.S. 644, 224 App.Dlv. 243, re¬ 
versing 227 N.Y.S. 142, 181 Misc. 
411. 

N.C.—State v. Sanderson, 196 S.B. 

824, 213 N.a 881. 

Ohio.—Stewart v. State, 181 N.B. 

Ill, 41 Ohio App. 351. 

Okl.—George v. State, 231 P. 818, 
28 Okl.Cr. 388. 

Or.—^Ex parte Wessens, 175 P. 73, 
89 Or. 587. 

Pa.—Commonwealth v. Lawrence, 47 
DaupKCo. 376. 

R, L—State v. Muldoon, *20 A.2d 687, 
67 R.I. 80. 

S, C.—State V. Hann, 12 S.B.2d 720, 
196 S.C. 211, 

Tenn.—State v. Taylor, 62 S.W.2d 
169, 16'5 Tenn. 72. 

W.Va-—Tomlinson v. Cunningham, 
144 S,B. 670, 106 W.Va. 1. 

31 C.J. p 565 notes 86, 8, p €66 note 
10, p 567 notes 20-23. 

Mode of acquiring jurisdiction gen¬ 
erally see Criminal Law § 143. 

Puzposa of requirexnsiLt 

<1) The purpose of the grand jury 
system, as preserved by this consti¬ 
tutional provision. Is to prevent haiv 
assments growing out of malicious, 
unfounded, or vexatious accusations. 
—IT. S. V, Wells, D.aidaho, 168 F. 
313. 

(2) The purpose of constitutional 
requirement for presentment or In¬ 
dictment by grand jury Is to guaran¬ 
tee same protection afforded previ¬ 
ously through common-law grand 
jury.—^In re Opinion to the Gov¬ 
ernor, 4 A.2d 487, 62 R.I. 200, 121 A. 
L.R. 806. 

Where a statute entitled aoonsed 
to a jury trial, in the absence of any 
contrary provision, he is entitled to 
such a jury trial as carries with it 
the obligation that he be presented 
or Indicted by a grand jury.—Oallan 
V. State, 144 A. 850, 156 Md. 459. 
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OommoiLJAw practice 
In constitutional provision re¬ 
specting rights of accused, words 
•*hy indictment** mean action by 
grand jury according to common-law 
practice.—State v. Ledford, 166 *S.E. 
917, 203 N.C. 724. 

As understood in English law 

The prohibition against proceeding 
by “information** against a person 
for an Indictable offense refers to 
the information as understood in 
English law prior to 1790.—In re In¬ 
vestigation by Dauphin County 
Grand Jury, September, 1938, 2 A.2d 
804, 332 Pa. 342. 

Accusation against a corporation 
Under some statutes, a corpora¬ 
tion can be proceeded against for an 
offense only on indictment or pre¬ 
sentment of a grand jury.—Central 
of Georgia Power Co. v. State, 77 S. 
E. 107, 1'2 aa,App. 260—31 C.J. p *565 
note 6. 

5a N.Y.—^People ex reL Battista v. 
Christian, 164 N.B. 111, 249 N.Y. 
314, 61 A.L.R. 793, reversing 229 
N.Y.S. 644, 224 App.Div. 243, re¬ 
versing 227 N.Y.S. 142, 131 Misc. 
411. 

31 C.J. p 565 note 8. 

51. U.S.—^U. S. V. Jacopetti, IXC. 

Cal., 17 P.2d 771. 

31 C^J. p 567 note 27. 

Statute not invalid 
Statute making theft of chickens 
a felony punishable by imprisonment 
in the penitentiary, m the county 
jail, or by fine, held not to* violate 
constitutional provision that no per¬ 
son shall be held to answer for erlni- 
inal offense, unless on indictment of 
grand jury, except in cases in which 
punishment is by fine or by impris¬ 
onment otherwise than in peniten¬ 
tiary.—Johnson v. State, 72' S.W.2d? 
288, 126 Tex.Cr. 466. 

5S, Miss.—State v. Sansome;. 97i tSb; 
T'Sa, 133 Miss. 428. 
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creating an offense may designate indictment as the 
proceeding for violation thereof, so that no other 
proceeding may be used,®^ an indictment is not re¬ 
quired where another form of accusation is author¬ 
ized by statute which is not in conflict with consti¬ 
tutional provisions,especially where the statutes, 
in addition to authorizing another form of accusa¬ 
tion, expressly dispense with the necessity of an in¬ 
dictment.®^ 

The effect of constitutional guaranties of the 
equal protection of the laws, and that of due proc¬ 
ess of law. with respect to the necessity for an in¬ 
dictment in a criminal case are considered in Con¬ 
stitutional Law §§ 563, 587. 

Application of federal constitutional provision. 
The provision in the United States Constitution that 
no person shall be held to answer for a capital or 
otherwise infamous crime, unless on presentment or 
indictment of a grand jury, etc., has reference only 
to offenses which are cognizable in the courts of the 
United States.®® It applies to prosecutions in the 
District of Columbia,®'^ and in the territories,®® in¬ 
cluding prosecutions after admission to statehood 
for crimes committed prior thereto,®® but it does 
not apply to prosecutions by the states,®® nor does 
it apply in the Philippine Islands,®1 or in the in¬ 
sular courts of Puerto Rico,®® or to powers of lo¬ 
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cal government, not created by the constitution, ex¬ 
ercised by an Indian nation,®® or to extradition pro¬ 
ceedings to answer for crimes alleged to have been 
committed in foreign countries.®^ 

(2) Offenses within Constitutional and Stat¬ 
utory Provisions 

(a) In general 

(b) Infamous crimes 

(c) Felonies and misdemeanors 

(d) Prosecutions in inferior courts 

(e) Certificate of reasonableness that 

charge be prosecuted by indict¬ 
ment 

(a) In ’General 

Whether an offense Is within constitutional or statu¬ 
tory provisions requiring prosecution on indictment is de¬ 
pendent on the language of the provisions and the con¬ 
struction placed thereon by the courts. 

While cases falling within express exceptions in 
the constitutional or statutory provisions need not 
be prosecuted by presentment or indictment,®® the 
question whether an offense not included in express 
exceptions is within the provisions requiring an in¬ 
dictment frequently arises, and the determination 
thereof is dependent on the language of the provi¬ 
sions and the construction placed thereon by the 
courts.®® The general rules of law as to what con- 


as- Mass.—Commonwealth v. 

Howes, IZ Pick. 231. 

H.I.—State V. Rosenkrans, 68 A. 509, 
28 R.X 474. 

Oases specifLoaOly set out 
Under a statute creating offenses 
and Tequiring indictment in some! 
instances, prosecution by indictment 
is required only in the cases specif¬ 
ically s€ft out—^Pease v. Foulkes, 147 
A. 212, 128 Me. 293. 

54. Uolo.—Clark v. People, 97 P.2d 
440, 105 Colo. 3 3*0—Grandbouche v. 
People, 89 P.2d 577, 104 Colo. 175 
—^In re Constitutionality of House 
Bin No. 158, 21 P. 472, 9 Colo. 625. 

.Ga.—^Maples v. State, 158 S.B. 76*2, 
45 Ga.App. '296—Haire v. State, 157 
S.H. 909, 48 Ga.App. 10<5. 

31 C.5. p *565 note 96. 

55. Hy.—George H. Goodman Coi. v. 
Commonwealth, 99 tS.W. 252, 50 
Ky-L.. 519. 

Tex.—^Ex parte Bartee, 174 SLW. 
1051, 76 Tex.Cr. 285. 

501. U.S.—^Bx parte Ceja., D.CN.Y., 
52 P.2d 634, appeal denied, C.C.A., 
52 P.2d 635. 

Arlz.—Turley v. State, 69 P.2d *312, 
48 Aria. 61. 

'Oal.—^People v. Wallach, 260 P- 57S, 
79 (CaLApp. 605. 

Pla.—Sawyer v. State, 113 So. 735, 
Tollowed in Dwyer v. State, 115 So. 
726, 95 Pla. 846. 


Idaho.—State v, Dlngman, 219 P. 760, 
37 Idaho 253. 

Mass.—Commonwealth v. Gedzium, 
166 N.E. 890. 259 Mass. 453. 
N.T.—In re Wilcox, 276 N.T.S. 117, 
153 Misc. 761. 

31 C.J. p 566 note 11. 

57. D.C—^Matter of Pry, 14 D.C. 
135. 

31 C.J. p 566 note 12. 

58. Ariz.—Territory v. Blomberg, 11 
P. 671, 2 Ariz, 204. 

31 Ctd*. p 566 note 1*3. 

59. Wash.—^McCarty v. State, '25 P. 
299, 1 Wash. 377, 22 Am.S.R. 152. 

31 CJr. p 566 note 14. 

80. Iowa.—State v. Ostby, 212 N.W. 
550, 203 Iowa 333, amending and 
denying rehearing !210 N.W. 934, 
208 Iowa 833—State v. Manley, 196 
N.W. 724, 197 Iowa 46. 
lia.—State v. Harvey, 106 So. 28, 169 
La. 674, error dismissed Harvey v. 
State, 47 S.Ct 20, 273 U.S. 836. 
Ohio.—Stockum v. State, 139 N.B. 
865, 106 Ohio St 249—State v. 
Beddow, App., 32 N.E.2d 34. 

Wyo.—^Harris v. State, 242 P. 411, 
34 Wyo. 175. 

31 C.J. p 566 note 15. 

8 L U.S.—Dowdell v. U. S., Philip¬ 
pine, 31 S.Ct 590, 221 U.S. 325, 55 
luEd. 758. 

82. Puerto Rioo.—^Mercado v. Acos- 
ta» '26 Puerto Rico 96—^People v. 
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Rivera, 7 Puerto Rico 325— 
parte Diaz, 7 Puerto Rico 153— 
Ex parte Bird, 5 Puerto Rico 241. 

63. U.S.—^Talton v. Mayes, Ark., 16 
S.Ct 986, 163 U.S. 376, 41 L.Bd. 
196. 

64. U.S.—^Bx parte La Mantia, D.CL 
N.Y., 203 P. 330. 

65. U.S.—Terry v. U. S., D.C.Wash., 

2 F.Supp. 962. 

31 C.J. p 567 note 36. 

Court-martial after honorable dls- 
charge 

Conviction of person of military 
offense by general court-martial, aft¬ 
er honorable discharge from army, 
where offense was committed during 
army service was held not in viola¬ 
tion of constitutional provision re¬ 
quiring presentment or Indictment of 
grand Jury.—^Terry v. U. S., D.C. 
Wash., 2 F.Supp. 962. 

Bffeot in state constitution 
Exception in the provision of a 
I state constitution 'with respect to 
land and naval forces, etc., is a 
diminution of the scope of the prin¬ 
cipal provision, and not an enlarge¬ 
ment of it to include cases not spe¬ 
cifically within its terms.—State v. 
Nichols, 60 A 763, 27 R.L 69. 

60h Offttise not existing at common 
law 

The limitation in a constitutional 
provision that no person shall be 
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stituies a criminal offense control in determining 
what are offenses within a constitutional guaranty 
of prosecution by ind^'ctment for all indictable, or 
for all criminal, offenses.®’ Such provisions have 
been construed to refer to such, and only such, of¬ 
fenses as are indictable at common law,®® and not 
to misdemeanors created by statute.®^ Where a re¬ 
quirement of prosecution by indictment depends on 


. the punishment of the crime, it is the punishment 
j which ma\' be imposed, or the possible punishment, 
I not the punishment which is imposed in the partic¬ 
ular case, which controls."® 

. V{oI<iiion of municipal ordinances. It has been 
held that violations of municipal ordinances, where 
they are not made criminal by any statute, may be 
[ prosecuted without indictment or presentment 


held to answer for treason, felony, 
or other crime not cognizable by a 
justice, unless on presentment or 
indictment of a grand jury, has been 
held not tested by the Jurisdiction of 
sustices at the date of the adoption 
of the constitution, and a statute 
providing for a trial before a Justice 
of the peace of a husband for violat¬ 
ing the nonsupport act was held 
not Invalid, even though such offense 
did not exist at the date of the adop- , 
tion of the constitution—Tomlinson 
V. Cunningham, 144 S-C. 570, 106 W. , 
Va, 1. 

Offenaos hexatoforo reoLnizing iadiot- | 
nmrt 

A constitutional provision that of¬ 
fenses heretofore required to be 
prosecuted by indictment shall he 
prosecuted by information or hy in¬ 
dictment, applies only to offenses 
which were required by the previous 
constitution to be prosecuted by in¬ 
dictment, not to those so required by 
statute.—^In re Weatenberg, 139 P. 
€74. 167 CaL 309. 
carfiwhisl libel 

A prosecution for criminal libel 
should be instituted by indictment, 
since a Jury of twelve persons must 
determine the law and the fact in a 
prosecution for libel.—^Doyle v. Po¬ 
lice Court of City of Niagara Falls, 

30 X.y.S.2d 324, 177 Misc. 359— 
Trombetta v. Van Amringe, 280 N. 
Y.S. 480, 156 Misc. 307. 

07. S.D.—^Ex parte Webster, 196 N. 

W. 649, 47 S.D. 142. 

31 C.J*. p 568 note 38. 

Offenses held within, pzovlsloiui 

(1) Habitual sale of liquor.— 
Everingham v. City of Millville, M7 
A. 826, 3 N.J.Mlsc. 293, affirmed City 
of Millville V. Everingham, 129 A. 
921, 101 N.J.Law 566, 567—Eagan v. 
City of Millville, 127 A. 826. 3 N.J. 
Misc. 293, affirmed City of Millville 
V. Eagan, 129 A. 921, 101 N.J.Law 
€67—Steckle v. City of Millville, 127 
A. 826, 3 N.J.Misc. 293, affirmed City 
of Millville v. Steclcle, 129 A. 9*21, 
1€1 N.J.Law 667. 

(2> Contributing to delinquency of 
elilld.^-Commonwealth v. Lash. 30 A. 
Jtd'161 Pa.Super. 601. 

Xy.—fta gfatid ' ' Common¬ 
wealth. €94 iy. 698— 


Commonwealth v. Lay, 261 S.W. 7, 
202 Ky. 6 S3. 

31 O.J. p o6S note ^9. 

Tests 

(1) At common law, wrong which 
public policy requires to he prose¬ 
cuted hy state is indictable offense. 
—State V. Gaynor, 197 A. 360, 119 
N J.Law 582, affirming State v. Bell, 
1S8 A. 737, 15 N.J.M1SC. 109. 

<2) All crimes which especially 
affect public society are indictable 
at common law; the test is not 
whether precedents can be found in 
the books, but whether they inju¬ 
riously affect the public police and 
economy.—Commonwealth v. Weiner, 
49 Dauph.Co., Pa., 428. 

Offenses relating to electlozis 
The statutory offenses involving 
obstruction or interference with poll¬ 
ing place or voters, violation of bal¬ 
lot regulations, fraudulent voting or 
Interference with election or can¬ 
vass, attempt to cast illegal vote, at¬ 
tempt by election officers to discov¬ 
er how voter voted, electioneering 
within or about polling place, threat¬ 
ening or Intimidating voter, and the 
making of specified expenditures, are 
offenses which were Indictable at 
common law and which, under the 
constitution, are punishable only on 
indictment and trial by Jury.—^Wil- 
entz V. Galvin, liS A.2d 903, 125 N.J. 
Law 4)55. 

Xttfilcting Tisaeoessaxilgr severe cor- 
poral pniiishTnemt on child 
A statute providing that cruelty to 
a child shall consist in **inflictlng un¬ 
necessarily severe corporal pumsh- 
ment upon a child,” is not unconsti¬ 
tutional as making assaults and bat¬ 
teries, which are crimes indictable 
at common law, subject to the sum¬ 
mary proceeding by the statute with¬ 
out Indictment and trial hy Jury, the 
offense Intended to be prevented be¬ 
ing not the infliction of severe cor¬ 
poral punishment but unnecessarily 
inflicting it, and the questions to 
be tried when such a case is pre¬ 
sented being whether there was a 
necessity for the punishment, and If 
so, was it severe.—Richardson v. 
State Board of Control of Institu¬ 
tions and Agencies, 121 A. 457, 98 N. 
J.Law 690. affirmed 123 A. 720, 99 N. 
J.Law 616. 

IMsorderly ooudnot 

(1) The legislature has power to 
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provide for the punishment of an of¬ 
fense which is disorderly conduct 
merely and not an offense indictable 
at common law, by summary pro¬ 
ceedings without indictment and tri¬ 
al by jury.—State v. Rogers, 102 A. 
433, 91 N.J.Law 212—State v. Shaw, 
133 A. 536, 1 N.J.Misc. 82. 

(2) Where the offense of driving a 
motor vehicle while intoxicated is 
minor in nature, as where it consti¬ 
tutes disorderly conduct, prosecu¬ 
tion need not be by indictment.— 
Latimer v. Wilson, 134 A. 750, 103 
N.J.Law 169, affirming 132 A. 326, 4 
N.J.Misc. 265—State v. Rodgers, 102 
A. 433, 91 N.J.Law 212, reversing 
99 A. 931. 90 N.J.Law 60. 

(3) The statute which amends 
statutes relating to offenses involv¬ 
ing obstruction or interference with 
polling place or voters, violation of 
ballot regfulations, fraudulent voting 
or Interference with election or can¬ 
vass, attempt to cast illegal vote, at¬ 
tempt by election officers to discover 
how voter voted, electioneering with¬ 
in or without polling place, threaten¬ 
ing or Intimidating voter, and mak¬ 
ing of specified expenditures, bv 
making such offenses mere cases of 
^'disorderly conduct” punishable 
summarily without indictment or 
without Jury trial, is Invalid on the 
ground that the offenses are offenses 
which, under the constitution, are 
punishable only after indictment and 
trial by Jury.—^Wilentz v. Galvin, 15 
A.»2d 903, 125 N.J.Law 455. 

69. N.J.—State V. Shaw, 188 A. 636, 
1 N.J.Misc. 82. 

Tenn.—State v. Sexton, 114 S.W. 494, 
121 ‘Tenn. 3‘3. 

Prosecution in inferior courts of pet¬ 
ty misdemeanors see infra sub¬ 
division b (2) <d) of this section. 

TDl U.S.—^Brede v. Powers, N.T., 44 

S. Ct. 8, 266 U.S. 4, 68 L.Ed. 132 
affirming, D.O., Ex parte Brede. 
279 T*. 147, appeal dismissed Brede 

T. Powers. 43 S.Ct. 868, 261 U.S. 
626, 67 LuSd. 884. 

Ky.—Commonwealth v. Lay, 261 S. 

W. 7, 202 Ky. 683. 

Tex:—Harwell v. Morris, Civ.App., 
143 S.W.2d 809. 

Vt—State V. Magoon, 17 A. 729, 61 
VL 45. 

81 O.J. p 567 note 3^. 

71- Ark.—^ESx parte Slattery, 8 Ark, 
484. 
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but it has also been held, on the other hand, that 
violations of municipal ordinances punishable by 
fine or imprisonment are criminal offenses within a 
constitutional provision requiring an indictment or 

presentment.72 

By proceedings for increase of ptmishment of one 
who has been previously convicted, the convict is 
not held to answer for a crime, so as to require pre¬ 
sentment or indictment by a grand jury.'^S 

The deportation of aliens is not a punishment for 
crime within a constitutional guaranty of prosecu¬ 
tion by indictment.74 

(b) Infamous Crimes 

A crime, within constitutional provisions requiring 
prosecution of infamous crimes by indictment, ordinarily 
is determined to be infamous by the punishment by which 
It may be visited. 

Various constitutional provisions requiring pros¬ 
ecution by indictment have reference to common- 
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law and statutory offenses, the punishment for 
w'hich is infamous.While at early common law 
it was held that the nature of the crime was the 
determining factor in deciding whether a crime was 
infamous,*^® and that the term includes all crimes 
which involve moral turpitude and render a person 
convicted thereof incompetent as a witness, and 
only such crimes,'^'^ and it has been said that crimes 
are infamous either by reason of their punishment 
or by reason of their nature,and that the char¬ 
acter of the same offense may differ at different 
times as a result of changes in legislation follow¬ 
ing the trend of public opinion,*^® it is now prac¬ 
tically settled that the punishment by which an of¬ 
fense may be visited determines whether it is an in¬ 
famous crime within the meaning of constitutional 
provisions requiring indictment,^® and that the term 
includes any crime which may be punished by death 
or by imprisonment in a state prison or peniten- 
tiary,8i either with or without hard labor,or by 


Civil action 

A provision that no person shall 
be held for a criminal offense, un¬ 
less on the presentment of the srrand 
Jury or information of the public 
prosecutor, etc., has no application 
to an action brought by the city for 
the violation of an ordinance, such 
action, in view of statutory provi¬ 
sions, not being a criminal action, 
but a civil action, and it may be 
prosecuted by the filing of a com¬ 
plaint—Ex parte Webster, 196 N.W. 
649, 47 S.D. 142. 

72. Minn.—State v. West, M.W. 
84<5. 42 Minn. 147. 

73. U.S.—Beland v. U. S., CCA. 
Tex., 128 F.2d 795. 

N.T.—People v. Gowasky, 219 N.T. 
S. 373, 219 App.Div. 19, affirmed 
1S5 N.B. 737, 244 N.T. 451, 68 A. 
L.R. 9. 

Pa.—Commonwealth ex ret Foster v. 

Ashe, 8 A.2d 642, 336 Pa. 238. 
W.Va—State v. Graham, 69 S.B. 
1010, 68 W.Va. 248, 40 L.R.A.,N.S., 
924, affirmed 3*2 S.Ct 683, 224 tJ.S. 
616, 6^ L.Bd. 917. 

74b U.S.—^U. S. V. Wong Dep Ken, 
D.aCaL, 67 F. 206. 

75. Ky.—Perry v. Bingham, 95 S.W. 
2d 1099, 265 Ky. 133—King v. City 
of Pineville, 299 S.W. 1083, 222 Ky. 
73. 

Infamous crimes generally see Crim¬ 
inal Law § 3. 

7ft. Me.—State v. Vashon, 123 A. 

511, 123 Me. 412. 

31 C.J. p 568 note 46. 

Farticalax oxime excluded 
Petit larceny has sometimes been 
expressly excluded from the require¬ 
ment of prosecution of Infamous 


crimes by indictment or present¬ 
ment.—^Bx parte Bell, 19 Fla. 608. 

77. RI.—State V. Bussay, 96 A. 337, 
38 RI. 454. 

•31 C.J. p 568 note 46. 

78. Cal.—In re Westenberg, 1-39 P. 
674, 167 CaL 309- 

N.T.—^People ex rel. Battista v. 
Christian. 2*27 N.T.S. 142, 131 Misc. 
411, reversed on other grounds 229 
N.T.S. 644, 324 App.Div. 243, re¬ 
versed on other grounds 164 N.B. 
Ill, 249 N.T. 814, 61 A.L.R. 793. 

79- TJ.«S.—^Bx parte Brede, DC.N.T., 
279 F. 147, appeal dismissed nisi 
Brede v. Powers, 43 S.Ct 3'58, 261 
TT.S. 62'6, 67 L.Bd. 834, and affirmed 
44 S.Ct 8, 263 TT.S. 4, 63 L.Bd. 132. 

sa Ky.—^Perry v. Bingham, 96 S, 
W.2d 1099, 265 Ky. 133—King v. 
City of Pineville, 299 S.W. 1082, 
222 Ky. 7*3. 

N.T.—^People v. Schumann, 262 N.T. 
•S. 486, 146 Misc. 395—^People v. 
Peterson, 261 N.T.S. 151, 146 Misc. 
324. 

*31 C.J. p 668 note 49. 

81. U.S.—^Brede v. Powers, N.T., 44 
S.Ct 8, 263 U.S. 4, 68 L.Bd. 132, 
affirming, DC., Bx parte Brede, 279 
F. 147, appeal dismissed Brede v. 
Powers, 43 S.Ct 858, 261 U.S. 626, 
67 L.Bd. 884—Catlette v. U. S, C. 
C.A.W.Va., 182 F.2d 902—U. S. v. 
Kelly, D.C.N.T., 61 F.2d 263, re¬ 
versed on other grounds, C.C.A, 55 
P.2d 67, 88 A.L.R. 122-U. S. v. At¬ 
lantic Commission Co., D.C.N.C., 45 
F.Supp. 187—^U. S. V. Sloan, D.C.S. 

C. , 31 F.Supp. 327—U. S. v. Stovall, 

D. C.Ariz., 289 F. 123—U. S. v. Illig, 
D.C.Pa., 288 F. 989. 

Me.—State v. Vashon, 123 A. 611, 
m Me. 412. 


NT.—People v. Bellinger, 199 N.B. 

213, 269 N.T. 2'65. 

31 C.J. p 568 note 49. 

Offenses held infamous 

(1) Offenses against the National 
Banking Act.—U. S. v. Hade, D.Q 
Ohio, 26 P.Cas.No.16,274. 

(2) Unlawfully manufacturing in¬ 
toxicating liquor.—Stewart v. State, 
181 N.B. Ill, 41 Ohio App. .361. 

(3) A second offense of selling in¬ 
toxicating liquor in violation of Na¬ 
tional Prohibition Act tit 2 5 8, is 
punishable by a fine of two thousand 
dollars and imprisonment for five 
years, and is therefore an "infamous 
crime," which cannot be prosecuted 
by information.—U. 8. v. Stovall, D. 
C.Ariz., 289 F. 123. 

Female offenders 

The amendatory statute, in so fax 
I as it provides that a female convict¬ 
ed for contributing to the delin¬ 
quency of a child shall be confined 
to the woman’s reformatory for the 
same term for which she could be 
committed, to the workhouse or Jail, 
does not provide punishment for the 
commission of a "felony” so as to 
require the offense of contributing to 
delinquency to be prosecuted by in¬ 
dictment rather than by affidavit— 
State V. Beddow, Ohio App., 32 N. 
B.2d 34. 

82. U.S.—^Brede v. Powers, N.T., 44 
S.Ct 8, 263 U.S. 4, 68 L.Bd. 13‘2 
affirming, D.C., Bx parte Brede, 279 
F. 147, appeal dismissed Brede v. 
Powers, 43 S.Ct 368, 261 U.S. 626, 
67 L.Bd. 834—U. S. v. Atlantic 
Commission Co., D.C.N.C., 45 P. 
Supp. 187—^U. S. V. Sloan, D.C.S.C., 
31 F.Supp. 327. 

Me.—State v. Vashon, 128 A. 511, 
123 Me. 4X2. 

81 CJ. p 568 note 50. 
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imprisonment for a term longer than one year in 
any prison.^3 also been held that a crime is 

infamous when it is punishable by imprisonment 
with hard labor in any institution for any definite 
term,®^ but there is also authority to the contrary.®^ 
It is the possible punishment and not the pun¬ 
ishment actually inflicted that determines whether 
a crime is infamous, so as to require indictment, 
but, while it has been said that this is to be deter¬ 
mined by the e\ddence, rather than by the charge 
against accused,a distinction must be observed 
between the crime charged and the evidence or 
means by which it is established.^* An offense not 
punishable by imprisonment for more than a year 
ordinarily is not an infamous crime,*® and sentenc¬ 
es on different counts of an information are for 
separate offenses and cannot be cumulated and re¬ 
garded as a single sentence for more than a year 


for the purpose of claiming that it was for an in¬ 
famous crime.®® 

WTiere all felonies are punishable by imprison¬ 
ment in a penitentiary, all felonies are infamous 
crimes,®! otherwise the technical distinction between 
felonies and misdemeanors is not a sufficient test as 
to whether crimes are infamous.®^ Ordinarily mere 
misdemeanors, not being punishable by death or im¬ 
prisonment in a state prison, are not infamous 
crimes, and hence need not be prosecuted by indict¬ 
ment,®* unless there is coupled with the punish¬ 
ment some particular provision rendering the mis¬ 
demeanor infamous,®^ and various constitutional 
provisions have been held to require the prosecu¬ 
tion of an offense on indictment, even though de¬ 
nominated a misdemeanor, where there is punish¬ 
ment provided therefor in addition to fine and im¬ 
prisonment otherwise than in the penitentiary,®* 


83. N.T.—People v. Bellingrer. 199 
X.E. 213, 269 N,T. 265. 

8i. U.S.—Brede v. Powers. N.Y.. 44 
S.Ct 8, 263 U.S. 4. 68 LuEd. 132, 
affirmingr. D.C, Ex parte Brede, 
279 F. 147, appeal dismissed Brede 
V. Powers. 43 S-Ct ^58, 261 U.S. 
626. 67 KEd. 834—Catlette v. U. 
S.. C.C.A.W.Va.. 132 F.2d 902—U. 
S. V. Atlantic Commission Co., D.C. 
N.a, 45 P.Supp. 187—U. S. v. 
Sloan. D.C.S.C., 31 P.Supp, 327—! 

U. S. V. Illigr, D.C.Pa.. 288 P. 939. 
D.C.^leveland v, Mattingly, 287 F. 

948. 52 App.D.C. 374, certiorari de¬ 
nied 4-3 S.Ct 521, 262 U.S. 744, 67 
LuEd. 121L 

31 G.jr« p 568 note 51« 

8S. Ky.—Wackenthaler v. Common¬ 
wealth. '289 S,W. 225, 217 Ky. 316— 
Lakes v. Goodloe. 242 S.'W. 632, 
195 Ky. 240. 

Ohio.—Stockum v. State, 139 N.E. 

855, 106 Ohio St 249. 

Wazden directed to regtilre labor 
Misdemeanor punishable by sen¬ 
tence to penitentiary was held not 
“infamous'' because warden of peni¬ 
tentiary is directed by statute to re¬ 
quire labor of all able-bodied pris¬ 
oners.—^People V. Peterson, 261 N.Y. 
S. 151, 145 Misc. 324. 

86w U.S.—^Brede v. Powers, N’.T., 44 
act 8. 263 U.S. 4. 68 L-Bd. 132, 
affirming, D.C., Ex parte Brede, 279 
F. 147, appeal dismissed nisi Brede 

V. Powers. 43 S.Ct 358, 261 U.S. 
626. 67 Ii.Ed. 834—U. S. v. Kelly, 
D.C.K.Y.. 51 F.2d *263, reversed on 
other grounds, C.C.A., *55 P.2d 67, 
82 A.L.R. 122—U. S. v. Atlantic 
Commission Co., D.C.N.C., 45 F. 
Supp. 187—U. S. V. Sloan, D.C.S. 
a. 31 P.Supp. 327—U. S. V. Sto¬ 
vall. D.CAJiz., 289 P. 123—U. S. 
V. Illlg, D.C.Pa., 288 F. 939. 

N.Y.—^People v. Schumann, 262 N.Y. 

S. 486, 146,Misc. 396. 

31 O.J. p 568 note 63. 


DziTisg' motor vehicle while istoad- 
cated 

Where the offense of driving while 
under the influence of Intoxicating 
liquor is a felony punishable by im¬ 
prisonment In a penitentiary, a pros¬ 
ecution must be by indictment— 
State V. Mathon, 123 A. 824, 123 Me. 
566—State v. Vashon, A. 511, 123 
Me. 412. 

87. Me—State v. Cram, 24 A. 853, 
84 Me. 371. 

88 . U.S.—Sturcz v. U. S., C.aA.N.J., 
-67 F.2d 90. 

88 . U.S.—Catlette v. U. S., C.C.A.W. 
Va., 132 P.2d 902—Orban v. U. S., 
C.C.A.Mich., 18 P.2d 374. 

31 C.J. p 569 note 61. 

80u U.S.—^Rossmi v. U. S., C.CA. 
Minn,, 6 F.2d 350, 

91. U.S.—U. S. r. Kelly, D.aN.Y., 51 
P.2d 263, reversed on other 
grounds, 0.0.A., 55 F.2d 67, 83 A. 
LuR. 12'2—Application of Texas 
Co., D.C.I11., 27 F.SUPP. 847. 

31 C.J. p >569 note 62. 

92, Mass.—Jones v. Robbins, >8 
Gray 329. 

I 31 C.J. p 569 note 63. 

9a U.S,—U. S. V. niig, D.C.Pa., 288 
P. 939. 

N.Y.—People v. Wittekind, 292 N.Y. 

S. 824. 161 Misc. 41L 
•81 C.J. p 569 note 56. 

Ihdlctmein:t not required 

<1) For violation of liquor law.— 
Brede v. Powers, N.Y., 44 S.Ot 8, 
263 U.S. 4, 68 L.Bd. 132, affirming, D. 
C., Ex parte Brede, 279 F. 147, ap¬ 
peal dismissed nisi Brede v. Powers, 
43 S.Ct 358, 261 U.S. 626, 67 L.Ed. 
834—U. S. V. Illig, D.C.Pa., 288 P. 
939—31 C-J. p 569 note 66 [a] <1). 

(2) For violation of Sherman Anti- 
Trust Act—^U. S. V. Atlantic Com¬ 
mission Co., D.C.N.C., 45 P.Supp. 187. 

(3) For keeping house of ill fame. 
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U.S.—^De Pour v. U. S., Cal., 260 P. 
596, 171 C.C.A. 360, certiorari de¬ 
nied 40 S.Ct 486, 253 U.S. 487, 64 
L.Ed. 1026. 

N.Y.—^People v. Peterson, 2*61 N.Y.S. 
151, 145 Misc. 824. 

(4) For other offenses see 31 C.J. 
p 569 note 66 [a]. 

Where an offense created hy stat- 
nte is only a misdemeanor, the stat¬ 
ute will not be construed to require 
all prosecutions thereunder to be by 
indictment, unless an Intent of the 
law-making body to impose such a 
requirement is expressed in the stat¬ 
ute.—^U. -S. V. Achen, D.C.N,Y., 267 F. 
595. 

94. U.S.—Hunter v. U. S., C.C.A.W. 
Va., 272 P. 236, certiorari denied 
42 S.Ct 47, »267 U.S. 633, 66 L.Ed. 
407. 

95. Ill.—^People V. Harshbarger, 16 
N.E.2d 247, 396 HLApp. 397. 

Civil disabiUty 

(1) An accused can not be prose¬ 
cuted for the offense of larceny ex¬ 
cept on indictment, where conviction 
subjects him to civil disability or 
forfeiture of civil rights as part of 
the punishment—^People v. Russell, 
91 N.B. 1076, 245 Ill. 268. 

(2) However, a statute providing 
that if the punishment for larceny 
was by imprisonment in the .peniten¬ 
tiary the crime would be infamous 
was held to allow a proceeding 
against an accused for petit larceny 
without an indictment—^People v. 
Snyder, 260 ULApp. 405. 

(3) A statute providing for dis¬ 
franchisement as an additional pen¬ 
alty attaching to conviction for car¬ 
rying concealed deadly weapons has 
been held to nudce the offense in¬ 
famous.—Elkin V. Commonwealth, 
106 S.W.2d -83, 269 Ky. •6—Perry v. 
Bingham, 95 S.W.2d 1099, 265 Ky. 
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but the fact that a statute provides for the loss of 
certain rights or privileges on conviction of a speci¬ 
fied offense has been held not to require that the 
offense be prosecuted only by indictment where the 
loss of such rights or privileges constitutes no part 
of the punishment administered by the court.^® 
Also an offense usually is infamous where it is 
punishable by death or imprisonment at hard labor 
or for more than one year, although it is designat¬ 
ed by the statute as a misdemeanor.®^ Where by 
statute offenses punishable by more than a specified 
term of imprisonment are made felonies, a fine in 
addition to imprisonment within the prescribed lim¬ 
its does not make the offense a felony so that it can 
be prosecuted only by indictment, although accused 
may be required to serve additional time on failure 
to pay the fine.®® Under an act of congress provid¬ 
ing that a sentence to punishment for a period long¬ 
er than one year, or to imprisonment and confine¬ 
ment at hard labor, may be ordered to be executed 
in a state prison or penitentiary, such imprisonment, 
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whether with or without hard labor, is an infamous 
punishment®® 

(c) Felonies and Misdemeanors 

Felonies ordinarily may be prosecuted only on an In¬ 
dictment by a grand Jury. The various constitutional 
provisions generally do not guarantee an accused the 
right to be tried only on indictment for misdemeanors. 

Under most constitutional or statutory provisions 
one charged with the commission of a capital of¬ 
fense^ or a felony® may be prosecuted only on an 
indictment by a grand jury, although under some 
constitutional provisions persons accused of felonies 
less than capital need not, in all cases, be proceed¬ 
ed against by indictment® 

While in some jurisdictions constitutional or stat¬ 
utory provisions require misdemeanors to be prose¬ 
cuted by indictment, at least under certain circum¬ 
stances,^ ordinarily the various provisions have 
been held not to guarantee accused the right to be 
tried only on indictment for misdemeanors® creat- 
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133—Kingf V. City of PlnevlUe, 299 
S.W. 108'2, 222 Ky. 78. 

Removal Arom oilloe 
A public officer may be prosecut¬ 
ed for malfeasance in office only on 
indictment by grrand jury, not on in¬ 
formation, as statute subjects liim 
to removal from office, as well as 
fine or fine and imprisonment other 
than in penitentiary, as punishment. 
—^People V. Harshbargrer, 16 N.B.2d 
247, 296 I11.APP. 397. 

S6L Ill.—^People V. Kobyla^ €0 N.E. 

-Sd 465, 383 Ill. 432. 

Xioss of driver’s license 

The fact that statute making it an 
offense to drive a motor vehicle 
while intoxicated .provided that driv¬ 
er's license of person convicted 
thereunder should be revoked did 
not require that offense be prosecut¬ 
ed only by indictment under consti¬ 
tutional provision requiring indict¬ 
ment except where punishment is by 
fine or imprisonment otherwise than 
in penitentiary, since revocation of 
driver's license was no part of pun¬ 
ishment, but a regulatory measure.— 
People V. Kobylak, supra. 

97. U.S.—^Ex parte Brede, D.C.N.T., 
279 F. 147, appeal dismissed nisi 
Brede v. Powers, 48 S.Ct. 358, 261 
U.S. 626, 67 L.Ed. 834, and affirmed 
44 S.Ct .8, 26-8 U.S. 4, 68 L.Ed. 132. 
DhC.—C leveland v. Mattingly, 287 P. 
948, <5.2 App.D.C. 1374, certiorari de¬ 
nied 4.3 S.Ct. 621, 1262 U.S. 744, 67 
L.Ed. 1211. 

N.Y.—People v. Bellinger, 199 N.E. 
213, 269 N.T. 266. 

9a U.'S.—Peterson v. U. S., aCJL 
Alaska, 297 F. 1000. 

31 CJ. p 569 note 65. 

99. U.S.—-Brown v. U. S., CaL. 260 


F. 7152. .171 C.C.A 490—U. S. V. 
Cobb, D.C.Va., 43 F. 670. 

1. Fla.—^Hicks V. State, 120 So. 330, 
97 Fla. 199. 

La.—State v. Gunter, 177 So. 60, 188 
La. *314—State v. Soileau, 138 So. 
92, 176 La. 631. 

2 . Ala.—Cisco v. State, 126 So. 610, 
23 Ala. App. 446. 

Md.—In re Report of Grand Jury of 
Baltimore City, 137 A. 670, 16»2 
Md. 616. 

N.T.—People v. Nitzberg, 47 N.B.2d 
37, 289 N.T. 626. 

N.C.—State v. Clegg, 200 S.E. 371, 
214 N.C. 676. 

Second ’Violation of liquor laws 
The trial of an SLCcused on a war¬ 
rant charging him with the second 
offense of manufacturing spirituous 
liquors was unauthorized, since of¬ 
fense was a felony for which he 
could be tried only on a bill of in¬ 
dictment found by a grand jury.— 
State V. Sanderson, 196 S.E. 324, 213 
N.C. 381. 

Amendment of 'warrant 
The superior court erred in per¬ 
mitting solicitor to amend warrant, 
charging felonious assault with 
deadly weapon with Intent to kill, 
by striking out words "feloniously" 
and "with intent to kill," and in rul¬ 
ing accused to trial without bill of 
indictment, in absence of waiver of 
bill for misdemeanor by accused.— 
State V. Clegg, 200 S.E. 871, 214 
N.C. 676. 

Mlsoonduct in office 

Public officer’s willful and cor¬ 
rupt misconduct in office Is indicta¬ 
ble offense.—^In re Wilcox, 276 N. 
T.S. 117, 153 Misc. 761. 
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Term ’’indictment” includes im- 
diotment properly amended by court 
pursuant to statute subsequently en¬ 
acted.—Farewell v. Commonwealth, 
189 S.B. 321, 167 Va. 476. 

3. Fla.—Sawyer v. State, 118 So. 
736, followed in Dwyer v. State, 
116 So. 726, 95 Fla. 846. 

4. Ill.—^People ex reL Courtney v. 
David, 2 N.E.2d 831, 363 Ill. 627. 

31 C.J. p 567 note 23. 

Certificate that it is reasonable that 
misdemeanor be prosecuted by in¬ 
dictment see infra subdivision b 
(2) (e) of this section. 

Prosecution of misdemeanors with¬ 
out indictment in inferior courts 
see infra subdivision b <2) (d) of 
this section. 

Driving motor *06111016 while intoxi¬ 
cated 

Under a constitutional provision 
providing for summary trial before 
a justice of the peace or other offi¬ 
cer authorized by law without in¬ 
dictment of all offenses less than 
felony and in which the punishment 
does not exceed a specified amount, 
a prosecution for driving a motor 
vehicle while intoxicated must be on 
indictment.—State v. Garcia, 200 N. 
W. 201, 198 Iowa 744. 

5. Ala.—Collins v. State, 118 So. 
266, 218 Ala. 260, denying certio¬ 
rari 118 So. 264, 22 AlaApp. 323. 

Ga—Perry v. State, 187 S.B. 896, 54 
GaApp. 410. 

Ohio.—Stockum v. State, 139 N.B1 
865, 106 Ohio St 249. 

31 C.J. P 667 note 28. 

Place of imprisonment 
A conviction of a misdemeanor 
based on an information has beer 
held not invalid as against a conten- 
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ed by statute,® or for petty misdemeanors/ and, of j 
course, statutes providing that he shall not have the 
right are not unconstitutional.® 

Felonies and misdemeanors as infamous crimes 
within constitutional provisions are considered su¬ 
pra subdivision b (2) (b) of this section. 

(d) Prosecutions in Inferior Courts 

Under some constitutional and statutory provisions an 
accused may be tried for misdemeanors, or at least for 
petty misdemeanors, in inferior or lower courts without 
the necessity of an indictment. 

Under constitutional and statutory provisions in 
some jurisdictions accused may be tried for misde¬ 


meanors, or at least for petty misdemeanors, in in¬ 
ferior or lower courts without the necessity of an 
indictment,® and procedure by indictment or infor¬ 
mation before an inferior court has been held un¬ 
authorized,^® but an indictment may be necessary if 
prosecution is begun in a superior court.^^ 

On transfer from inferior court. It has been held 
that a provision requiring prosecution by indictment 
in courts of general jurisdiction applies only to cas¬ 
es originating in such courts,^2 and that, under stat¬ 
utes authorizing the transfer of cases to a superior 
court from an inferior court in which the case 
might have been prosecuted without an indictment. 


lion that punishment of the female 
offender was in a penitentiary and 
hence that an indictment was neces¬ 
sary.—People V. Ha 2 ard, 191 N.B. 
54, 356 Ill. 448—People v. Sowrd, 
14 N.E.2d 957, 295 Ill.App. 314, re¬ 
versed on other grrounds 18 N.R2d 
176, 370 III. 140, 119 A.L.R. 1396. 

e. Ky,—Commonwealth v. Lay, 261 

S.W. 7, 202 Ky. 683, 

7. N.C.—State v. My rick, 163 S.B. 

803, 202 N.C. 688. 

Tenn.—State v. Taylor, 52 S.W.2d 

169, 165 Tenn. 72. 

31 0.j. P 567 note 24. 

Wliat are petty misdexaeanoxs 

(1) The legislature has the pow¬ 
er to define what offenses should be 
classed as petty misdemeanors pro¬ 
vided the punishment therefor Is not 
that of a felony.—State v. Shine, 22 
S.B.2d 447, 222 N.C. 237—31 C.J. 
p 567 note 24 fa]. 

(2) By statute all crimes below 
the degree of felony have been des¬ 
ignated petty misdemeanors.—State 
V. Boykin, 191 S,E, 18, 211 N.C 407. 

(3) In an earlier case it was held 
that the quoted phrase in the con¬ 
stitutional provision providing no 
person shall be pnt to answer any 
criminal charge **ezcept as herein¬ 
after allowed,'* refers to the section 
respecting trials for petty misde¬ 
meanors which are those punishment 
for which cannot exceed fine of 
fifty dollars or imprisonment of 
thirty days.—State v. Myrick, 163 
S.E. 803, 202 N.C. 688. 

<4) A county superior court was 
held without jurisdiction to try ac¬ 
cused for appropriating partnership 
funds to his personal use on a war¬ 
rant issued by a county court with¬ 
out an indictment, as the crime Is 
not a dommon-law crime and is not 
declared by the statute or elsewhere 
to be a petty misdemeanor.—State 
V. Rawls, 16& as. 332, 203 N.C. 486. 

a v. State, 110 So. 

* 661, ns Ala. 862. 

Oolo.—In^ xe Oonstltutionallty of 


House Bill No. 158, 21 P. 472, 9 
Colo. 625. 

31 C J. p 567 note 29. 

9. Ala.—Collins v. State, 118 So. 
265, 218 Ala. 250, denying certio¬ 
rari 118 So. 264, 22 Ala.App. 328— 
Roseberry v. State, 103 So. 898, 20 
Ala.App, 450. 

Ga.—^Haire v. State, 167 S.B. 909, 43 
Ga.App. 106. 

Ky.—^Wackenthaler v. Common¬ 
wealth. 289 S.W. 225, 217 Ky. 316— 
Weaver v. Commonwealth, 277 S. 
W. 1021, 211 Ky. 723—Puckett v. 
Commonwealth, 276 S.W. 809, 210 
Ky. 764—^Ragland v. Common¬ 
wealth, 266 S.W. 16, 204 Ky. 598— 
Hubbard v. Dorr, 26S S.W. 786, 
204 Ky. 222. 

Mo.—State v. Ledford, 3 Mo. 102. 
31 C.J. p 567 note 24, p 578 note 18 
[a] (2). 

PtupOM Of provisions 

The statute providing that an In¬ 
dictment shall not be necessary for 
prosecutions for misdemeanors in 
the court of common pleas was en¬ 
acted to obviate the necessity of pre¬ 
senting misdemeanor cases by in¬ 
dictment, to expedite and to simplify 
trials of such cases, and to save the 
expense of presentation thereof to 
the grand Jury, and under the stat¬ 
ute 'Informations” are accorded 
equal dignity with "indictments” in 
misdemeanor cases.—State v. Can¬ 
non, 45 N.R2d 895, 70 Ohio App. 262. 
Sl 2 Le and Imprisosmexit 
A constitutional provision that no 
person shall be held to answer for 
a criminal offense, unless on an in¬ 
dictment of a grand jury, except in 
cases in which the punishment is 
by fine or imprisonment, etc., has 
been held not to prevent a prosecu¬ 
tion for aggravated assault before 
the county court on complaint and 
information, because the offense was 
punishable both by fine and impris¬ 
onment in jail, since the constitution 
also provides that prosecutions may 
he commenced in the county court 
by information filed by the county 
attorney, or -by affidavit, as may be 
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provided by law, and a statute au¬ 
thorizes m’sdemeanors cognizable by 
the county court to be prosecuted 
on complaint and Information.— 
Johnson v. State, 106 S.W.2d 297, 132 
Tex.Cr. 642. 

Statute held InvaOid 
The statute conferring exclusive 
jurisdiction on criminal judicial dis¬ 
trict courts to try in a summary 
way without jury trial enumerated 
offenses against the election law is 
invalid with respect to such juris¬ 
diction, on ground that the enu¬ 
merated offenses are offenses which 
under constitution are punishable 
only after indictment and trial by 
Jury.—Wilentz v. Galvin, 15 A.2d 
903, 126 N.J.Law 465. 

10. Okl.—^Ex parte Schaeffer, 19 P. 
2d 619. 54 Okl.Cr. 292. 

11- Miss.—^Young V. State, 106 So. 
461, 140 Miss. 165. 

N.C.—State v. Patterson, 22 S.E.2d 
267, 222 N.C. 179. 

Bistlnctlon as to petty xnisdexneaxu 
ors 

(1) Under a statute providing that 
in misdemeanor cases, where the 
highest penalty that may be im¬ 
posed does not exceed a specified 
maximum, the offender may be pros¬ 
ecuted by warrant or information in 
the circuit court, an indictment is 
necessary in a prosecution In the 
circuit court for an offense which 
may be penalized by a greater pun¬ 
ishment.—Cole V. Commonwealth, 29 
S.W.2d 32, 234 Ky. 776—Weaver v. 
Commonwealth, 277 S.W. 1021, 211 
Ky. 723—Commonwealth v. Lay, 261 
S.W. 7, 202 Ky. 683. 

(2) However, no Indictment Is nec¬ 
essary in a prosecution originating 
In the circuit court where the mis¬ 
demeanor may not be penalized in 
excess of such maximum.—Common¬ 
wealth V. Williams, 18 S.W.2d 881, 
230 Ky. 71. 

12. Or.—State v. Langworthy, 106, 
P. 336, 55 Or. 303. ^ 
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no indictment is required in the superior court in 
the case so transferred.^^ However, it has also 
been held under some provisions that an indictment 
is necessary on the transfer of a case from an in¬ 
ferior court to a superior court,on change of 
venue.^5 

On appeal from inferior court. On appeal to a 
superior court from an inferior court on convic¬ 
tion of a misdemeanor or a petty misdemeanor, a 
bill of indictment is not necessary,^® at least where 
the inferior court has final jurisdiction of the pros¬ 
ecution;^*^ but where the case is beyond the juris¬ 
diction of the inferior court it does not reach the 
superior court by appeal, but only by the process 
of binding over, and in such case an indictment is 

necessary.18 


(e) Certificate of Reasonableness That 
Charge Be Prosecuted by Indictment 

A misdemeanor must be prosecuted by Indictment 
where a Judge, authorized by statute, issues a certificate 
that It Is reasonable that the charge be so prosecuted. 
The application therefor is addressed to the sound dis¬ 
cretion of the court. 

By virtue of statutory provisions in at least one 
jurisdiction, a misdemeanor must be prosecuted by 
indictment where an authorized judge of a superior 
court issues a certificate that it is reasonable that 
the charge be so prosecuted.^^ It has been held that 
the right to remove a charge from an inferior court 
to a superior court where it may be prosecuted by 
indictment exists solely for the benefit of accused,^^ 
and such certificate may be granted only where 


13 . N.C.—State v. Sarnia, 10 S.E.2d 
916, 218 N.C. 307. 

31 C.J. p 566 note 4. 

In. Alabama 

(1) Since the legrislature is au¬ 
thorized to pass laws dispensing: 
with the grand Jury in the case of 
misdemeanors, accused may be pros¬ 
ecuted without indictment on trans¬ 
fer of such a case on demand for 
a Jury trial where the legislature 
has so provided.—Collins v. State, 
118 So. 266, 218 Ala. 250, denying 
certiorari 118 So. 264, 22 Ala.App. 
323—Witt V. State, 30 So. 473, 130 
Ala. 129—31 C.J. p 573 note 18 [a]. 

(2) However, where no such stat¬ 
utory authority has been given, on 
removal of a case under the gen¬ 
eral law to a superior court occa¬ 
sioned by a demand for trial by Jury, 
accused must be indicted before he 
can be tried in the superior court. 
—Collins V. State, supra—^Herndon v. 
State, 110 So. 695, 21 Ala.App 610— 
Streanger v. State, 110 So. 596, 21 
Ala.App. 600. 

(3) Where a court, in which a 
misdemeanor may be tried without 
indictment, is abolished and a pend¬ 
ing case Is transferred to another 
court, it has been held that the 
prosecution may proceed without the 
finding of an indictment.—Collins v. 
State, supra. 

14. Ill.—People ex rel. Courtney v. 
David, 2 N.B.2d 831, 363 Ill. 627. 

15. Fla.—^Holland v. State, 91 So. 
379, 83 Fla. 400. 

16. Ky.—Cole v. Commonwealth, 29 
S.W.2d 32, 234 Ky. 776. 

Tenn.—State v. Taylor, 62 S.W.2d 
169, 166 Tenn. 72. 

17. N.C.—State v. Shine, 22 S.E.2d 
447, 222 N.C. 237—State v. Turner, 
17 S.B.2d 601, 220 N.C. 437—State 
V. Boykin, 191 S.B. 18, 211 N.C. 
407. 

21 C.J. p 666 notes 4, 91—42 C.J. p 
1323 note 2X. 


18. N.C.—State v. Boykin, supra— 
State V. McAden, 77 S.B. 298, 162 
N.C. 675. 

19. N.Y.—People v. Buttles, 14 N.Y. 
S.2d 979, 172 Misc. 306—People v. 
Dunne, 261 N.Y.S. 740, 140 Misc. 
379. 

Transfer of causes between state 
courts of concurrent jurisdiction 
generally see Criminal Law §§ 
160-164. 

Statutes oonstmed 

(1) Statute permitting transfer of 
prosecution for misdemeanor from 
inferior court to superior court is 
not mandatory, but power conferred 
by statute must not be abused; 
it must be reasonably construed to 
attain object for which it was en¬ 
acted, which was to prevent mis¬ 
carriage of Justice.—People v. 
Hughes, 292 N.Y.S. 483, 161 Misc. 
406, affirmed People v. Speiser, 297 
N.Y.S. 616, 251 App.Div. 807, and 
People V. Hughes, 298 N.Y.S. 188, 251 
App.Div. 807, affirmed 13 N.E.2d 460, 
277 N.Y. 631, reargrument granted 
14 N.E.2d 180, 277 N.Y. 696, rear¬ 
gued People v. Speiser, 14 N.E 2d 
380, 277 N.Y. 842. 

(2) The word “charge”, in statute 
prescribing procedure after filing 
of county Judge's certificate that 
charge pending before magistrate 
should be prosecuted by indictment 
is synonymous with “accused" or 
“arraigned."—^People v. Hickox, 10 N. 
Y.S.2d 318, 170 Misc. 354, reversed on 
other grounds 12 N.Y.S.2d 593, 267 
App.Div. 891, affirmed 22 N.B.2d 486, 
281 N.Y. 659. 

Crimes within statute 

(1) One accused of an Infraction 
in village defined as a misdemeanor 
before village police Justice could 
apply to county court, or to any Jus¬ 
tice of the supreme court for a cer¬ 
tificate provided in code of criminal 
procedure requiring prosecution of a 
charge pending before magistrate by 
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indictment.—^Application of Pospi- 
chal, 39 N.Y.S.2d 486. 

(2) Where accused did not apply 
for grand Jury to inquire into charge 
of reckless driving, if such charge 
were made against accused, grand 
Jury, which found mdictment charg¬ 
ing accused with offense of driving 
automobile while Intoxicated, was 
without Jurisdiction of reckless driv¬ 
ing charge.—^People v. Hickox, 12 N. 
Y.S.2d 593. 297 App.Div. 891, revers¬ 
ing 10 N.Y.S.2d 318, 170 Misc. 354, 
affirmed 22 N.B.2d 486, 281 N.Y. 659. 

(3) Third-degree assault is an in¬ 
dictable offense but a person so 
charged is not subject to indictment 
by grand Jury outside of New York 
City unless submission of the charge 
was ordered pursuant to code of 
criminal procedure.—^People v. Field, 
16 N.Y.S.2d 661. 

SO. U.S.—^People ex rel. Kohut v. 
Hendrickson, 293 N.Y.S. 323, 249 
App.Div. 528, motion denied 296 
N.Y.S. 829, 260 App.Div. 858, af¬ 
firmed 12 N.B.2a 577, 276 N.Y. 
663—^People ex rel. Moore v. Hen¬ 
drickson, 293 N.Y.S. 323, 249 App. 
Div. 528, motion denied 296 N.Y S. 
829, 250 App.Div. 858, affirmed 12 
N.B.2d 677, 276 N.Y. 663. 

N.Y.—People v. MarinelU, 37 N.Y.S. 
2d 321. 

Contra People v. Bartela, 268 N.Y. 
S. 428, 160 Misc. 168. 

XnhezezLt power of Judge 

County Judge was held without in¬ 
herent power to grant certificate, on 
application of district attorney, or¬ 
dering charge removed from inferior 
to superior court and directing that 
charge be prosecuted by Indictment, 
since powers of county Judge are 
purely statutory.—^People ex rel. Ko¬ 
hut V. Hendrickson, 293 N.Y.S. 323, 
249 App.Div. 528, motion denied 296 
N.Y.S. 829. 260 App.Div. 858, af¬ 
firmed 12 N.B.2d 577, 276 N.Y. 663— 
People ex rel. Moore v. Hendrick- 
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soine charge has been made before the inferior 
court.2t Accused must make timely application for 
the relief in question,-2 and is not entitled thereto 
as a matter of right^S The application is address¬ 
ed to the sound discretion of the court,and ac¬ 
cused has the burden of showing that it is rea¬ 


sonable that the charge should be prosecuted by in- 
dictment.25 As the statute furnishes no criteria for 
a determination of what conditions must be found 
to stamp applications thereunder as reasonable, the 
determination must depend on the facts and circum¬ 
stances of each case as disclosed by the papers.^® 


son. 293 N.Y.S. 323, 249 App.Div. 528, 
motion denied 296 N.Y.S. 829, 250 
App.Div. 858. affirmed 12 N.E.2d 577, 
276 N.Y. 563. 

21. N.Y.—People ex rel. Seaman v. 
Hendrickson. 281 N.Y.S. 103, 245 
App.Div. 838. 

22. N.Y.—People v. Hughes. 292 N. 
Y.S. 483, 161 Misc. 405, affirmed 
People V. Speiser, 297 N.Y.S. 516, 
251 App.Div. 807, and People v. 
Hughes. 298 N.Y.S. 188, 251 App. 
Div. 807, affirmed 13 N.R2d 460, 277 
N.Y. 531, reargument granted 14 N. 
E.2d 180, 277 N.Y. 596, reargued 
People V. Speiser, 14 N.B.2d 380, 
277 N.Y. 342. 

Applioatiojul sot timely 

(1) Where accused pleaded not 
guilty and demanded a Jury trial. 
Jury was impaneled, and complainant 
called as a witness and sworn with¬ 
out objection by accused, his subse¬ 
quent application for certificate re¬ 
moving charge to grand Jury for 
prosecution by indictment was de¬ 
nied because not timely made.—^Peo¬ 
ple V. Brody, 43 N.Y.S.2d 226. 

(2) Motion to transfer prosecution 
for misdemeanor from Inferior court 
to superior court to be tried by Jury, 
which was made Just before trial, 
was entitled to little consideration, 
because defendants were guilty of 
laches.—^People v. Hughes, 292 N.Y. 
S. 483, 161 Misc. 405, affirmed Peo¬ 
ple V. Speiser, 297 N.Y.S. 616, 251 
App.Div. 807, and People v. Hughes, 
298 N.Y.S. 188, 251 App,Div. 807, 
affirmed IS N.E.2d 460, 277 N.Y. 631, 
reargument granted 14 N.E.2d 180, 
277 N.Y. 696, reargued People v. 
Speiser, 14 N.B.2d 380, 277 N.Y. 342, 

S3. N.Y,—People v. Hughes, supra. 

Si. N.Y.—^People v. Schulman, 22 N. 
Y.S,2d 429, 175 Misc. 167—People 
V. Petrulla, 16 N.Y.S.2d 411, 172 
Misc. 863—^People v. Harrington, 
7 N.Y.S.2d 720, 169 l^lsc. 461—Peo¬ 
ple V. Hughes, 292 N.Y.S. 483, 161 
Misc. 405, affirmed People v. Spei- 
aer, 297 N.Y.S. 516, 251 App.Div. 
807, and People v. Hughes, 298 N. 
Y.S. 188, 261 App.Dlv. 807, affirmed 
13 N.B.2d 460, 277 N.Y. 631, rear¬ 
gument granted 14 N.E.2d 180, 277 
N.Y. 596 reargued People v. Spei¬ 
ser, 14 N.E2d 380. 277 N.Y. 342— 
People V. Schumann, 262 N.Y.S. 
486, 146 Misc. 396—^People v. Mor- 
ganstem, 234 N.Y.S. 211, 134 Misc. 
127—People v. Rosenberg, 112 N. 
Y.S. 816, 59 Misc. 342—People v. 


Levy, 53 N.Y.S. 643, 24 Misc. 469, 

13 N.Y.Cr. 269. 

Judicial act 

Granting of such certificate is a 
Judicial act.—People v. Hughes, 292 
N.Y.S. 483, 161 Misc. 405, affirmed 
People V. Speiser, 207 N.Y.S. 516, 
261 App.Div. 807 and People v. 
Hughes, 298 N.Y.S. 188, 261 App.Div. 
807, affirmed 13 N.R2d 460, 277 N. 
y. 531, reargument granted 14 N. 
R2d 180, 277 N.Y. 596, reargued 
People v. Speiser, 14 N.R2d 380, 277 
N.Y. 342—^People ex rel. Polk v. 
McNulty, 8 N.Y.S.2d 306, reversed 
on other grounds 9 N.y.S.2d 380, 256 
App.Div. 82, affirmed 18 N.R2d 854, 
279 N.Y. 563. 

25. N.Y.—^People v. Cfurrao. 2 N.Y.S. 

2d 513, 166 Misc. 374—People v. 

Katzowitz, 267 N.Y.S. 748, 150 

Misc. 63—^People v. Porter, 177 N. 

Y.S. 460. 108 Misc. 100, 37 N.Y.Cr. 

557—^People v. Rosenberg, 112 N. 

Y.S. 316, 59 Misc. 342—^People v. 

Wade, 57 N.Y.S. 645, 26 Misc. 585. 

13 N.Y.Cr. 646. 

Prior direotiou of grand Jury 

<1) Since grand Jury may legally 
direct that prosecution for misde¬ 
meanor be had in Inferior court, 
trial therein at grand jury's direc¬ 
tion should not be nullified except 
where Justice makes that course im¬ 
perative.—^People V. Hughes, 292 N. 
Y.S. 483, 161 Misc. 405, affirmed 
People V. Speiser, 297 N.Y.S. 616, 
261 App.Div. 807, and People v. 
Hughes. 298 N.Y.S. 188, 251 App. 
Div. 807, affirmed 18 N.E.2d 460, 277 
N.Y. 531, reargument granted 14 N. 
R2d 180, 277 N.Y. 596, reargued 
People T. Speiser, 14 N.R2d 880, 
277 N.Y. 842. 

(2) Fact that Investigation which 
culminated in prosecution of election 
watchers charged in inferior court 
with inducing inspectors of primary 
election to make a false return of 
votes cast originated with the grand 
jury did not differentiate prosecu¬ 
tion from one commenced by the 
filing of a complaint in the magis¬ 
trates* court, as respects watchers* 
right to have charge prosecuted by 
indictment.—^People v. Juskowitz, 18 
N.Y.S.2d 897, 173 Misc. 685. 

The greater expense that a trial 
of the charge in a superior court 
would entail should not be incurred 
without sufficient reason therefor. 
—People v. Hatzowltz, 267 N.Y.S. 
748, 150 Misc. 63. 
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Order presumptively correct 
Court order approving grand Ju¬ 
ry’s determination that charge of 
soliciting business and buying de¬ 
mand in behalf of attorney should be 
prosecuted by information was held 
presumptively correct on motion for 
certification that charges be prose¬ 
cuted by indictment.—^People v. Wit- 
teklnd, 292 N.Y.S. 824, 161 Misc. 411. 

26. N.Y.—People v. Juskowitz, 18 
N.Y.S.2d 897, 178 Misc. 686—Peo¬ 
ple V. Harrington, 7 N.Y.S.2d 720, 
169 Misc. 461—People v. Hughes, 
292 N.Y.S. 483, 161 Misc. 405, af¬ 
firmed People V. Speiser, 297 N. 
Y.S. 516, 251 APP.D1V. 807, and 
People V. Hughes, 298 N.Y.S. 188, 
251 App.Div. 807, affirmed 13 N.R 
2d 460, 277 N.Y. 631, reargument 
granted 14 N.R2d 180, 277 N.Y. 
696, reargued People v. Speiser, 14 
N.R2d 380, .277 N.Y. 342—People 
V. Werner, 247 N.Y.S. 662, 139 
Misc. 479, appeal dismissed 248 
N.Y.S. 739, 232 App.Div. 848—^Peo¬ 
ple V. Rosenberg, 112 N.Y.S. 316, 
59 Misc. 342—^People v. Ryan, 38 
N.Y.S.2d 806. 

‘‘Baasonabie’’ In this connection, 
means Just, proper, fair, or equita¬ 
ble.—^People v. Butts, 106 N.Y.S. 
677, 121 App.Div. 226, 21 N.Y.Cr. 
400—^People v. Schulman, 22 N.Y.S.2d 
429, 176 Misc. 167—^People v. Har¬ 
rington, 7 N.y.S.2d 720, 169 Misc. 
461—^People v. Rosenberg, 112 N.Y.S. 
316, 59 Misc. 342. 

TTnohallenged allegatioiui accepted as 
true 

On motion by eu^cused for removal 
of trial of Information where allega¬ 
tions in application were unchal¬ 
lenged, such allegations were accept¬ 
ed as true for the motion.—^People 
V. Ryan, 38 N.Y.S.2d 806. 

Careful soratisiy 

On application for certificate that 
charge be prosecuted by indictment, 
affidavits impugning motives of pub¬ 
lic officers should be carefully scru¬ 
tinized, especially when officers sub¬ 
mit affidavits denying any unfair¬ 
ness and explaining their connection 
with matter.—^People v. Katzowitz, 
267 N.Y.S. 748. 160 Misc. 63. 

Changing olrownstanoes and condL 
tionz should enter into considera¬ 
tion of what is reasonable in-deter¬ 
mining whether to permit transfer 
of prosecution for misdemeanor to 
be tried by Jury, even to extent of 
upsetting certain precedents.—Peo¬ 
ple V. Hughes, 292 N.Y.S. 483. 161 
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The inquiry is limited to whether some cause exists 
which is likely to prejudice the rights of accused 
or injuriously affect the impartial administration of 
justice,27 and the court cannot pass on the ques¬ 
tion of jurisdiction of the inferior court.2S 

It has frequently been held that the discretion of 


the court is reasonably exercised whenever it ap¬ 
pears that a case presents intricate and complicat¬ 
ed questions of fact rendering a jury trial prop¬ 
er,that it presents difficult questions of law,30 
that a property right is involved,3i that the deci¬ 
sion would be far-reaching in its effect and become 


Mtsc. 406, affirmed People v. Speiser, 
297 N.Y.S. 616, 261 App.Div. 807, and 
People V. Hughes, 298 N.T.S. 188, 
261 App.Div. 807, affirmed 13 N.E. 
2d 460, 277 N.Y. 531, reargument 
granted 14 N.E.2d 180, 277 N.Y. 696, 
reargued People v. Speiser, 14 N.E.2d 
380, 277 N.Y. 342. 

27 , N.Y.—^People v. Bardecke, 298 
N.Y.S. 784, 164 Misc. 323. 

Feiialtv in dvil action 

Pact that penalty may also be for¬ 
feited in civil action held not to oust 
court of special sessions of juris¬ 
diction of prosecution for publicly 
defiling flag.—^People v. Eatsowltz, 
267 N.Y.S. 748, 160 Misc. 63. 
lUatters not considered 
A county judge hearing applica¬ 
tion that an assault charge and a 
conspiracy charge in the city court 
of GHoversville should be prosecuted 
by indictment would not determine 
whether the conspiracy charge could 
be withdrawn, but such Question was 
solely for determination by the judge 
of the city court.—^People v. Hayes, 
4 N.Y.S.2d 897, 167 Misc. 18. 

2a N.Y.—People v, Kraft, 242 N.Y. 
S. 348, 228 App.Div. 281, dismiss¬ 
ing appeal 240 N.Y.S. 612—^People 
V. Sabourin, 2 N.Y.S.2d 728, 166 
Misc. 23—^Application of Pospl- 
chal, 39 N.Y.S.2d 486. 

Itupxoper remedy to Question Juris¬ 
diction 

A motion addressed to the superior 
court for certificate removing trial 
of case presupposes that court below 
has in fact jurisdiction to try and 
determine case and that purpose of 
motion is to divest court of author¬ 
ity to exercise it, and is not proper 
remedy by which to raise issue of 
lack of jurisdiction.—^People v. Taf- 
fer, 11 N.Y.S.2d 68, 170 Misc. 688. 

29. N.T.—People v. Petrulla, 16 N. 
Y.S.2d 411, 172 Misc. 853—Applica¬ 
tion of Ritter, 14 N.Y.S.2d 676, 172 
Misc. 120—^People v. Harrington, 7 
N.Y.S.2d 720, 169 Misc. 461—Peo¬ 
ple V. McGuinness, 6 N.Y.S.2d 693, 
168 Misc. 849—^People v. Sabourin, 
2 N.Y.S.2d 728, 166 Misc. 23—Peo¬ 
ple V. Schumann, 262 N.Y.S. 486, 
146 Misc. 396—^People v. Horowitz, 
261 N.Y.S. 168, 146 Misc. 860— 
People V. Werner, 247 N.Y.S. 662, 
139 Misc. 479, appeal dismissed 248 
N.Y.S. 739, 232 App.Div. 843—Peo¬ 
ple V. Rosenberg, 112 N.Y.S. 316, 
59 Misc. 342—^People v. Herk, 44 
N.Y.S.2d 444—^People v. Marlnelli, 
37 N.Y.S.2d 321. 


Coniliot in evidence 

(1) Conflicting affidavits have been 
held to require issuance of certifi¬ 
cate to prosecute charges by indict¬ 
ment.—^People V. Bardecke, 298 N.Y. 
S. 784, 164 Misc. 323. 

(2) Election watchers charged by 
information with Inducing inspectors 
of primary election to make a false 
return of votes cast were entitled 
to have charge prosecuted by indict¬ 
ment where inspectors made incon¬ 
sistent statements about being 
forced, to make the false return, and 
one watcher if convicted would lose 
his license as an auctioneer.—^People 
V. Juskowitz, 18 N.Y.S.2d 897, 173 
Misc. 686. 

(3) However, it has been held that 
a prosecution by indictment will 
not be ordered on the ground of a 
conflict of evidence, involving the 
credibility of witnesses.—^People v. 
Levy, 53 N.Y.S. 643, 24 Misc. 469, 
13 N.Y.Cr. 269. 

Immoral prodnctloiis, etc. 

(1) In prosecution for production 
of an alleged immoral theatrical pro¬ 
duction, Question whether perform¬ 
ance given was immoral is one pe¬ 
culiarly suitable for determination by 
jury and authorized granting of mo¬ 
tion for certificate that defendants 
be prosecuted by indictment with re¬ 
sultant jury trial.—^P6ople v. Herk, 
44 N.Y.S.2d 444. 

(2) Defendants, charged with par¬ 
ticipating in obscene drama, held 
entitled to have case prosecuted by 
indictment, requiring Jury trial.— 
People V. Morganstem, 234 N.Y.S. 
211, 134 Misc. 127. 

(8) Accused, charged with dis¬ 
tributing circular containing obscene 
selections from book advertised 
thereby, held not entitled to be pros¬ 
ecuted by indictment.—^People v. Git- 
ter, 234 N.Y.S. 213, 133 Misc. 693. 
30. N.Y.—^People v. Petrulla, 16 N. 
Y.S.2d 411, 172 Misc. 863—People 
V. Harrington, 7 N.Y.S.2d 720, 169 
Misc. 461—^People v. McGuiness, 6 
N.Y.S.2d 593, 168 Misc. 849—Peo¬ 
ple V. Sabourin, 2 N.Y.S.2d 728, 
166 Misc. 23—^People v. Currao, 2 
N.Y.S.2d 518, 166 Misc. 374—Peo¬ 
ple V. Rosenberg, 112 N.Y.S. 316, 
69 Misc. 342—People v. Marinelll, 
37 N.Y.S.2d 821. 

PaxtloTfiaz questions held insnillclent 
(1) Charge of illegally practicing 
medicine without a license has been 
held not to entitle accused to a ce)> 
tificate requiring prosecution by in- 
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dictment—^People v. Zinke, 10 N.Y.S. 
2d 313, 170 Misc. 332—People v. Sa¬ 
bourin, 2 N.Y.S.2d 728, 166 Misc. 
23—^People v. Werner, 247 N.Y.S. 
662, 139 Misc. 479, appeal dismissed 
248 N.Y.S. 739, 232 App.Div. 843. 

(2) Refusing certificate that an 
information for unlawfully practic¬ 
ing law be further prosecuted by in¬ 
dictment is proper, where question 
involved is practically one of stat¬ 
utory construction—^People v. Title 
Guaranty & Trust Co., 168 N.Y.S. 
278, 180 App.Div. 648, reversed on 
other grounds People v. Title Guar¬ 
antee & Trust Co., 126 N.E. 666, 227 
N.Y. 366, reargument denied 127 N. 
B. 919, 228 N.Y. 686. 

(3) As the question of the valid¬ 
ity of a statute may be readily re¬ 
viewed on appeal, the fact that such 
question is involved has been held 
not a ground for grranting a motion 
for a certificate that the charge be 
prosecuted by indictment.—^People v. 
Byrne, 163 N.Y.S. 680. 

31, N.Y.—^Application of Ritter, 14 
N.Y.S 2d 676, 172 Misc. 120—Peo¬ 
ple V. Werner, 247 N.Y.S. 662, 139 
Misc. 479, appeal dismissed 248 N. 
Y.S. 739, 232 App.Div. 843. 
Property rights considered 

On certificate for transfer of crim¬ 
inal prosecution, only those property 
rights should be considered which 
involve forfeiture of rights, privi¬ 
lege, office, or position of particular 
person accused —^People v. Schu¬ 
mann, 262 N.Y.S. 486, 146 Misc. 395. 
Iboss of right to practice profession 
or avocation 

(1) Fact that accused was a law¬ 
yer and disbarment might follow 
conviction did not establish that a 
“property right” was involved so as 
to require granting of motion for 
certificate that case be prosecuted 
by Indictment with a resultant Jury 
trial.—^People v. McGuinness, 6 N. 
Y.S.2d 593, 168 Misc. 849—People v. 
Speiser, 292 N.Y.S. 481, 162 Misc. 9 
—People V. Herk, 44 N.Y.S.2d 444. 

(2) A chiropractor charged with 
unlawfully practicing medicine was 
not entitled to certificates that 
charges should be prosecuted by in- 
indlctments on ground that a i?rop- 
erty right was involved because an 
adverse decision would preclude him 
from following his usual occupation, 
where it was not contended that 
chiropractic is unlawful—^People v. 
Zinke. 10 N.Y.S.2d 813, 170 Misc. 
882. 
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a precedent which will regulate a matter of gener¬ 
al interest, that the case is of a novel character, 
a matter of first impression, and different views 
may be entertained as to how it should be decid¬ 


ed,^3 or that the case is of exceptional character 
and that accused, for some special reason, cannot 
have a fair trial in the inferior court.34 However, 
such reasons do not necessarily and conclusively 


Possible loss of license to 
function as private detective result¬ 
ing from conviction for alleged con¬ 
spiracy to obstruct justice did not 
affect a “property right” so as to 
warrant granting certificate of re¬ 
moval of case.—People v. Taffer, 11 
N'.Y.S.2d 58, 170 Misc. 688. 

(4) "Where accused was a practic¬ 
ing dentist, and, if convicted, might 
be sentenced to New York County 
penitentiary, with probability that 
his license would be revoked, a 
“property right” was involved and 
accused was entitled to have his 
Innocence or guilt determined by a 
jury, and hence motion that he 
be prosecuted by indictment would 
be granted.—People v. Pigur, 21 N. 
Y.S.2d 571. 

(5) Application that charge for 
knowingly leaving the scene of an 
accident be prosecuted by indict¬ 
ment would be granted where it 
was shown that accused's livelihood 
and the welfare of his family were 
at stake because conviction of the 
charge would make revocation of his 
operator's license mandatory.—Peo¬ 
ple V. Marinelli, 37 N.Y.S.2d 321. 

(6) In prosecution for production 
of an alleged immoral theatrical per¬ 
formance, where one defendant 
owned a third interest in produc¬ 
tion which would become valueless 
in event of conviction, a “property 
right” was involved authorizing 
grant of motion that defendants be 
tried by indictment with resultant 
jury trial.—^People v. Herk, supra. 

(7) Conviction of a pawnbroker 
of petit larceny does not necessarily 
work a revocation of the pawnbro¬ 
ker’s license, and hence such pros¬ 
ecution does not involve a property 
right.—^People v. Rosenberg, 112 N, 
Y.S. 316, 59 Misc. 342. 

(8) Where conviction of violation 
of liquor law will result in forfei¬ 
ture of accused's license and other 
possible penalties, a certificate that 
the charge be prosecuted by indict¬ 
ment is warranted.—People v. Gantz, 
8i N.Y.S. 79, 41 Misc. 642—People 
V. Comyn, 72 N.Y.S. 1088, 36 Misc. 
135, 16 N.Y.Cr. 101—People v. Koe¬ 
nig, 86 N.Y.S. 673. 

£om of pension lights 

(1) Mere membership in a govem- 
mfSntal pension system, so that con- 
^Qtlon of offense charged might 
i^'xte^ize an accused’s employment 
and hffbct his pension rights, does 
no^ oilitself require certificate that 
ths change jmnding against accused 
be prosecuted by indictment.—^Peo¬ 


ple V. Petrulla, 16 N.Y.S 2d 411, 172 
Misc S53. 

(2) The fact that on conviction ac¬ 
cused would lose rights in pension 
fund to which he regularly contrib¬ 
uted has been held to involve the 
loss of a property right which war¬ 
rants the granting of a certificate 
that the charge be tried on indict¬ 
ment.—People V. Kupferman, 18 N.Y. 
S.2d 896. 173 Misc. 691—People v. 
Harrington, 7 N.Y S.2d 720. 169 Misc. 
461—^People v. McGuinness, 6 N.Y.S. 
2d 693, 168 Misc. 849—People v. 
Schumann, 262 N.Y.S. 486, 146 Misc. 
395—People v. Willis, 112 N.Y.S. 
368, 59 Misc. 371, 22 N.Y.Cr.* 361. 
^ss of lease 

Fact that conviction for keeping a 
slot machine gambling device may 
lead to the loss of accused's lease 
does not establish that a property 
right is in question.—People v. Por¬ 
ter. 177 N.Y.S. 460. 108 Misc. 100, 
37 N.Y.Cr. 557. 

32. N.Y.—People v. Butts, 105 N.Y. 
S. 677, 121 App.Div. 226, 21 N.Y.Cr. 
400—People v. Petrulla, 16 N.Y.S. 
2d 411, 172 Misc. 853—People v. 
j McGuiness, 6 N.Y.S.2d 593, 168 
Misc. 849—People v. Sabourin, 2 
N.Y.S.2d 728. 166 Misc. 23—Peo¬ 
ple V. Werner, 247 N.Y.S. 662, 139 
Misc. 479, appeal dismissed 248 
N.Y.S. 739, 282 App.Div. 843—Peo¬ 
ple V. Rosenberg, 112 N.Y.S. 316, 
69 Misc. 342—^People v. Ryan, 38 
N.Y.S.2d 806—People v. Marinelli, 
37 N.Y.S.2d 821. 

InlLugiioe on future proseoutions 
Evidence that district attorney's 
office would be influenced by out¬ 
come of prosecution in determining 
whether to proceed against certain 
other persons was insufficient to es¬ 
tablish ease as regulatory of mat¬ 
ters of public interest so as to re¬ 
quire granting of motion requiring 
prosecution to be by indictment with 
resultant jury triaL—^People v. Herk, 
44 N.Y.S.2d 444. 

Ceztifloate granted 
An application of one charged 
with violating New York State War 
Emergency Act by refusing to ex¬ 
tinguish cigarette during black-out 
after request by air raid warden to 
be prosecuted by indictment would 
be granted.—^Application of Pospi- 
chal, 39 N.Y.S.2d 486. 

33- N.Y.—^People v. Harrington, 7 
N.Y.S.2d 720. 169 Misc. 461. 

Type of case 

(1) If a criminal case is not the 
type of case that appears on the 
special sessions calendar frequently, 
if it is a serious case, or if the ca.se 
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has been widely commented on or is 
linked to other notorious cases, it is 
not a typical special sessions case, 
and will be transferred for trial to 
the superior court—People v. Schul- 
man, 22 N.Y.S.2d 4f9, 175 Misc. 157 
—^People V. Ryan, 38 N.Y.S.2d 806. 

(2) Fact that no precedent could 
be found was held not reasonable 
ground for proceeding by indictment 
against accused.—^People v. Horo¬ 
witz, 261 N.Y.S. 158, 146 Misc. 860. 

(3) A motion for certificate that 
it was reasonable that charges 
against theater proprietor against 
whom information had been filed 
charging offering property for dis¬ 
posal dependent on drawing of lot¬ 
tery, unlawfully maintaining and 
operating a lottery and keeping a 
gaming and betting establishment, 
should be prosecuted by Indictment, 
was denied where charges arose out 
of proprietor's operation of game 
in lobby in which any one without 
charge could participate and it ap¬ 
peared from moving papers that de¬ 
fendants in other information con¬ 
taining identical charges had been 
acquitted.—^People v. Camovos, 12 
N.Y.S.2d 617, 171 Misc. 390. 

(4) Where accused was charged by 
information in court of special ses¬ 
sions with perjury in the second de¬ 
gree in an investigation into alleged 
crimes in connection with the pro¬ 
curement of public contracts for 
printing, and crime charged was 
serious offense and not a typical spe¬ 
cial sessions case, and conviction 
would stigmatize accused and unless 
extenuating circumstances existed 
would warrant severe punishment, 
application for transfer of the case 
was granted.—^People v. Schulman, 
supra. 

34. N.Y.—^People v. Schulman, 22 N. 
Y.S.2d 429, 176 Misc. 167—People 
V. Petrulla, 16 N.Y.S.2d 411, 172 
Misc. 853—^People v. McGuiness, 6 
N.Y.S.2d 693, 168 Misa 849—People 
V. Sabourin, 2 N.Y.S.2d 728, 166 
Misc. 23—People v. Morganstern, 
234 N.Y.S. 211, 134 Misc. 127— 
People V. Rosenberg, 112 N.Y.S. 
316, 69 Misc. 342—People v. Ryan, 
38 N.Y.S.2d 806. 

Court’s zeal fox fair trial should 
not be carried too far by claim that 
trial which is to be held in future 
before jury which has not as yet 
been summoned will not be fair, 

[ and that public mind in any com- 
I munity Is such that honest and fair- 
I minded jury cannot be obtained.— 
People V. Katzowiti^ 267 N.Y.S. 748, 

1150 Misc. 68- 
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constitute a valid reason for granting relief in ev¬ 
ery case,^® and it has been held that the difl5culty 
of a question of law alone, except in cases of first 
impression, should not be a reason for transferring 
prosecution of a charge for trial on indictment.^® 
A contention that the crime charged is a contintiing 
one and speed is essential is not a ground for op¬ 
position to such a motion.®^ Where accused is 
charged with two alleged crimes which, although 
disiinctly different, take their inception from the 
same infraction, it has been held reasonable that 
the second alleged violation be prosecuted by in¬ 
dictment where a certificate is granted as to the 
first alleged violation,®® and, where all persons 
charged with crime in connection with a particular 
investigation were charged by indictment except 
accused, it has been held that the charge against 
accused should be prosecuted by indictment.®® 

The granting Of a certificate divesting the in¬ 
ferior court of jurisdiction to hear such misde¬ 


meanor charge has been held not to have the ef¬ 
fect of vacating or nullifying any judicial proceed¬ 
ing theretofore taken.'*® 

c. Consent, Waiver, and Estoppel 

Although there Is authority to the contrary, ft has 
been held that accused may, at least as to certain offenses 
or in certain courts, waive the right to be proceeded 
against by indictment. 

While it has been held that a constitutional pro¬ 
vision requiring presentment or indictment by a 
grand jury for a capital or otherwise infamous 
crime cannot be waived,^^ and that a statute au¬ 
thorizing a plea of guilty to a capital or otherwise 
infamous crime without presentment or indictment 
by a grand jury is invalid,^® in some jurisdictions, 
sometimes by virtue of constitutional or statutory 
provisions, at least as to certain offenses or in cer¬ 
tain courts, accused may waive the right to be pro¬ 
ceeded against by indictment,'*® or such provisions 


season shonld appear 

To warrant granting certificate of 
reasonableness of prosecuting by 
indictment, some reason should ap¬ 
pear why accused cannot have fair 
trial in court wherein proceeding 
lies.—People v. Werner, 247 N.Y.S. 
662, 139 Misc. 479, appeal dismissed 
248 N.Y.S. 739, 232 App.Div. 843. 

Application granted 
Charge should be presented to 
grand Jury, where accused claimed 
that Justice had permitted com¬ 
plainants to withdraw other charges 
for money consideration to them, 
and that like practice was advised 
here.—People v. Manupella, 250 N. 
Y.S. 65, 139 Misc. 722. 

Application denied 

N.Y.—People v. Hayes, 4 N.Y.S.2d 
897, 167 Misc. 18—People v. 

Hughes, 292 N.Y.S. 483, 161 Misc. 
405, affirmed People v. Speiser, 297 
N.Y.S. 516, 251 APP.D1V. 807, and 
People V. Hughes, 298 N.Y.S. 188, 
251 App.Div. 807, affirmed 13 N.B. 
2d 460, 277 N.Y. 631, reargument 
granted 14 N.E.2d 180, 277 N.Y. 
596, reargrued People v. Speiser, 
14 N.E.2d 380, 277 NiY. 342—Peo¬ 
ple V. Katzowitz, 267 N.Y.S. 748, 
150 Misc. 63—^People v. Moscot, 
265 N.Y.S. 756, 148 Misc. 858—Peo¬ 
ple V. Marinelli, 37 N.Y.S.2d 321. 

35. N.Y.—People v. Hughes, 292 N. 
Y.S. 483, 161 Misc. 405, affirmed 
People V. Speiser, 297 N.Y.S. 516, 
261 App.Div. 807, and People v. 
Hughes, 298 N.Y.S. 188, 261 App. 
Div. 807, affirmed 13 N.E.2d 460, 
277 N.Y. 631, reergument granted 
14 N.E.2d 180, 277 N.Y. 596, rear- 
' gued People v. Speiser, 14 N.H.2d, 
280, 277 N.Y. 342. ' j 
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3A N.Y.—People v. Schulman, 22 N. 
Y.S.2d 429, 175 Misc. 157. 

37. N.Y.—People v. Herk, 44 N.Y.S. 
2d 444. 

38. N.Y.—^Application of Pospichal, 
39 N.Y.S.2d 486. 

39- N.Y.—People v. Schulman, 22 
N.Y.S.2d 429, 176 Misc. 167. 

40. N.Y.—^Dodge v. Supreme Court 
of New York, 12 N.E.2d 538, 276 
N.Y. 444, affirming 291 N.Y.S. 627, 
249 App.Div. 103. 

41. N.Y.—People ex rel. Battista v. 
Christian, 164 N.E. Ill, 112, 249 
N.Y. 314, 61 A.D.R. 793, reversing 
229 N.Y.S. 644, 244 App.Div. 243, 
reversing 227 N.Y.S. 142, 131 Misc. 
411. 

**Article 1, $ 6, proceeds far beyond 
the point of conferring a mere per¬ 
sonal prlvilega Unqualifiedly, it 
prohibits the trial of any one 
charged with infamous crime except 
on presentment or indictment by a 
grand Jury. Until the grrand Jury 
shall act, no court can acquire Ju¬ 
risdiction to try. In the most sol¬ 
emn and absolute language, the Con¬ 
stitution dictates the only method 
by which one can be held to answer 
for murder, burglary, arson, or any 
other infamous crime. Without the 
prescribed action by a grand Jury, 
all our other tribunals are powerless 
to proceed. Such action is the foun¬ 
dation of Jurisdiction.*^—^People ex 
rel. Battista v. Christian, supra- 
43. N.Y.—^People ex rel. Battista v. 1 
Christian, supra. 

43. Ga.—Cook v. Wier, 196 S.E. 740, 
185 Ga. 418. 

31 C.J. p 561 note 32. 

Oonstmed in light of previofui law 
In absence of anything to the con- 
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trary, a statute permitting a person 
charged with a felony other than a 
capital felony to waive indictment 
must be construed in the light of the 
previous law and consistently there¬ 
with.—Cook V. Wier, supra. 

The federal oonstitntioiial provU 
Sion requiring an indictment where 
the offense Is capital or otherwise 
infamous has been held to create a 
personal privilege which may be 
waived. However, since the author¬ 
ity of the United States attorney* 
to charge by information is derived 
from the practice at common law, 
which did not recognize an accusa¬ 
tion by information where the of¬ 
fense was above the grade of misde¬ 
meanor, it will take enabling legis¬ 
lation by congress to authorize an 
accusation to be made in such a 
case by information filed by the 
United States attorney.—^U. S. v- 
Gill, D.C.N.M., 55 F.2d 399. 

Requisites and sufficiency of waiver 

(1) An indictment and trial by 
Jury was not waived by going to 
trial without objection to the pro¬ 
cedure; such waiver can be accom¬ 
plished only under the statute relat¬ 
ing td trials in a court of special 
sessions, held by the quarter ses¬ 
sions court, by written application of 
accused, consented to In writing by* 
the Court and prosecutor.—^Richard¬ 
son V. State Board of Control of 
Institution and Agencies, 121 A. 457, 

98 N.J.Liaw 690, affirmed 123 A. 726, 

99 N.J.Law 616. 

(2) Under constitutional amend¬ 
ment providing for waiver of indict¬ 
ment and charging on :nformatlon, 
it is not essential, although it is ad¬ 
visable for the protection of the in¬ 
terests both of accused and the state. 
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dispense with the finding of an indictment by the 
grand jury where accused pleads guilty and his plea 
of guilty is entered on a bill of indictment in the 
usual form prepared by the prosecuting attorne}’,^^ 
or provide that accused shall be tried on a written 
accusation based on an affidavit, unless he makes 
a written demand for an indictment or present- 
rnent^^ Under the statutes last mentioned, accus¬ 
ed’s waiver of an indictment cannot be withdrawn 
after it is recorded, a jury dra^vn, and a motion for 
continuance overruled,^® after arraignment,^^ or 
after reversal of a conviction.^8 

§ 10. Information 

The definition and nature of an information, and 
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when it will lie or is necessary is considered infra 

§§ 1M3. 

Examine Pocket Parts for later cases. 

§ 11. - Definition and Nature 

An information Is a written accusation of crime pre* 
ferred by the public prosecuting officer without the in- 
terventlon of a grand Jury, it is In the nature of, and 
takes the place of, an indictment. 

An information is a written accusation of crime 
preferred by the district attorney or other public 
prosecuting officer without the intervention of the 
grand jury.-*® The term is commonly limited to 
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that the waiver be in wntingr, but 
it is essential that the person de¬ 
siring: to waive indictment appear 
before judge of the circuit court 
and the provision contemplates 
waiver of indictment for a particu¬ 
lar crime; but, where accused was 
advised of the charge, it is not nec¬ 
essary to give court jurisdiction to 
convict for specific crime that waiv¬ 
er show that accused knew what he 
was waiving, specify crime in ques¬ 
tion, recite that waiver w€is made 
by accused before judge of circuit 
court, and state manner, time, and 
place of accusation of certain defi¬ 
nite crimes, that accused was in¬ 
formed of nature of proceedings be¬ 
fore grand jury in detail, and that 
accused was given an opportunity to 
consult counsel before signing waiv¬ 
er.—State v. Lillie, Or., 139 P,2d 676. 

<3> Under some statutes such 
waiver may be signed by the attor¬ 
ney of accused.—Cook v. Wler, 195 
S.E. 740, 185 Ga. 418. 

(4) Accused did not waive bill of 
indictment by consent of her coun¬ 
sel on entering submission or plea 
of nolo contendere.—State v. Myrlck, 
163 S.E. 803, 202 N.C. 688. 

(5) Where waiver of indictment 
recited that accused was held in 
custody and accused of a crime and 
waived exammation into said crime 
by the grand Jury and indictment 
therefor, and consented that he be 
charged with crime by information 
of the district attorney, waiver re¬ 
ferred only to the crime of which 
accused was accused and for which 
he was held in custody and was not 
fatally defective as a blanket waiver 
of indictment for any crime what¬ 
ever.—State V. Lillie, supra. 

Older of court 

A recital in the order of the court 
that accused waived indictment for 
the crime of larceny by the bailee 
imports absolute verity and cannot 
be contradicted by showing that ac¬ 
cused did not know crime waived. 


unless or until order is set aside 
or reversed; and, where accused 
waived indictment for crime of 
which he stood accused and knew 
what crime was, order of circuit 
court authorizing district attorney to 
inquire into matter and authorizing 
him to file such information as facts 
might warrant did not vitiate judg¬ 
ment of conviction for larceny by 
bailee on ground that district at¬ 
torney was given authority to charge 
any offense within whole category of 
crimes, since it was presumed that 
district attorney In discharging duty 
acted within limits of constitutional 
provision relating to waiver of in¬ 
dictment and charging by informa¬ 
tion, and within accused's waiver. 
—State v. Lillie, supra. 

Pa—Commonwealth ex reL 
Dende v. Ashe, Super., 20 A.2d 802 
—Commonwealth ex rel. Slifko v. 
Ashe. 20 A,2d 799. 144 Pa.Super. 
593—Commonwealth ex rel. War¬ 
ner V. Ashe, 14 A.2d 460, 140 Pa 
Super. 496. 

31 C.J. p 661 note 33. 

Stziotly eofistzued 
The statute providing that in all 
criminal cases except homicide ac¬ 
cused charged with commission of 
crime may enter a plea of guilty 
without the presentation of a bill 
of indictment to the grand jury 
and the finding of a true bill against 
him, being in derogation of the com-1 
mon law, must be strictly construed. 
—Commonwealth ex rel. Mayernick v. 
Ashe, 12 A.2d 452, 139 PaSuper. 421. 

45. Ga—Cunningham v. State, 5 S. 

E. 251, 80 Ga 4. 

31 C.J. p 561 note 34. 

4«i Ga—^McConnell v. State, 67 Ga 
633. 

47- Ga—^Butler v. State, 23 S.BJ. 
822, 97 Ga 404. 

N.J.—^Edwards v. State, 45 N.J.Law 
419. 

48. Ga—^Brown v. State, 

462, 89 Ga 340. 
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49. Idaho.—State v. Bowman. 235 
P. 677, 40 Idaho 470. 

Ill-—^People V. Gahagan, 14 N.B.2d 
838, 368 Ill. 476, affirming 10 N.E. 
2d 881, 292 IlLApp. 634—People 
ex rel. Lyman v. Smith. 186 N.R 
159, 352 Ill. 496. 

Ohio.—Snyder v. State ex reL Mc¬ 
Coy. 4 N.B.2d 998, 53 Ohio App. 
370. 

Okl.—^Ex parte Long, 223 P. 710, 
26 Okl.Cr. 259. 

31 C.J. p 569 note 68. 

Other deflnitioiis 

(1) An information is the official 
charge of the crime issued on the 
authority of the state.—^McNeely v. 
State, 54 S.W.2d 612, 122 Tex.Cr. 
173. 

(2) An information is an accusa¬ 
tory paper filed by a district attor¬ 
ney after a preliminary examina¬ 
tion which has been had before a 
magistrate.—^People v. Foster, 243 
P. 667, 670, 198 Cal. 112—Edington 
V. Yolo County Superior Ct., 124 P. 
460, 18 Cal.App. 739, rehearing denied 
128 P. 338, 18 Cal.App. 739. 

(3) Additional definitions see 31 
C.J. p 569 note 68 [a]. 

"Aoousatloa” is equivalent of ‘in¬ 
formation" at common law which 
is a mere allegation of the prosecut¬ 
ing officer by whom it is preferred. 
—Sutton V. State, 188 S.B. 60. 54 Ga. 
App. 349. 

«Complai]Kfe" suffloieiit as "Infonna. 
tion.” 

(1) Accused was arrested on the 
complaint made by the assistant 
United States attorney in the usual 
form required before a Justice of 
the peace in criminal cases, for a 
violation of the Alaska prohibition 
law. On habeas corpus, objection 
was made that the statute author¬ 
ized the arrest on information filed 
by an official only. It was held that 
the accusation in this case is des¬ 
ignated as a complaint, but it ful¬ 
fills, in every respect, the functions 


15 S.E. 
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this meaning,but is sometimes used as including 
other instruments charging crime.^i The practice 
of filing informations for the prosecution of mis¬ 
demeanors existed at common law and may be 
traced to the earliest period.®^ 

The office of an information is not only to give 
the court jurisdiction,5^ but also to inform accused 
of what offense he is charged,®^ so as to enable him 
to prepare his defense.®^ It is in the nature of,®^ 
and takes the place of,57 an indictment; but it 
differs therefrom in the source from which it em¬ 
anates; an indictment is presented by a grand jury 
on their oath, while an information is presented by 
a public prosecuting officer on his oath of office.^® 
It has been held that, subject only to constitutional 
limitations preventing prosecution by information, 
until after commitment by a magistrate, as consid¬ 
ered infra § 73, and precluding an information aft¬ 
er a charge has been ignored by a grand jury, as 
considered infra § 16, informations are of equal dig¬ 
nity with indictments.®^ 


§ 12. -When Information Will Lie 

in the absence of a constitutional or statutory pro¬ 
vision requiring an indictment or presentment or pro¬ 
hibiting an information, or If there Is such a provision 
where the case does not fall within it, an offense may 
be prosecuted by information under a statute or self- 
executlng constitutional provision authorizing this form 
of accusation, or In the case of a misdemeanor, under the 
common law. 

At common law an information will lie for al¬ 
most any misdemeanor, but not for a felony.®® 

Under constitutional and statutory provisions. As 
has been stated in some jurisdictions there are con¬ 
stitutional provisions requiring an indictment or a 
presentment by a grand jury in certain classes of 
crimes, as considered supra § 9, and an information 
will not lie for offenses within the meaning of such 
provisions,®^ even though they might have been 
proceeded against by information at common law.®2 
However, under the provisions of some constitu¬ 
tions, the legislature may provide for prosecution 
by information,®^ and in the absence of constitu¬ 
tional provisions requiring an indictment or pre¬ 
sentment or prohibiting an information, or if there 


of an information, and is a sufficient 
compliance with the statute.—^Mabry 
v. Beaumont, 6 Alaska 512. 

(2) Where the complaint is for¬ 
mally adopted by the fiscal, it may 
be treated as an information.—^U. S. 
V. Bailoses, 2 Philippine 49. 

BO. Mo. —State v. Bland, 88 S.W. 28, 
189 Mo. 197, 3 AnmCas. 1044. 

31 C.J. p 569 note 69. 

51. Idaho.—State v. Stafford, 143 P. 

528, 26 Idaho 381. 

31 C.J. p 570 note 70. 

62. S.C.—State v. Starling, 49 S.C. 

L. 120. 

31 C.J. p 570 note 71. 

63. N.T.—^People ex reL Smith v. 
Barr, 227 N.Y.S. 614, 223 App.Div. 
168. 

31 O.J. p 670 note 72. 

54. Ariz.—^Dunn v. State, 73 P.2d 
107, 60 Ariz. 473. 

CaL—People v. Yant, 80 P.2d 606, 
26 Cal.App.2d 725—People v. Wil¬ 
liamson, 26 P.2d 681, 134 Cal.App. 
776. 

Mich.—People v. Gould, 211 N.W. 

346, 237 Mich. 156. 

N.Y.—^People ex rel. Smith v. Barr, 
227 N.Y.S. 614, 223 App.Div. 168. 
N.D.—State v. Johnson, 227 N.W. 
560, 68 N.D. 832. 

Pa.—Commonwealth "v. MeSherry, 82 
Pa.Dist. & Co. 216—Commonwealth 
V. Greene, 40 Pa.Dlst. & Co. 646, 
67 Montg.Co. 68. 

31 C.J. p 670 note 73. 

68. Cal.—^People v. Burke, 70 P.2d 
958, 22 CaLApp.2d 280. 

BO. Ark.—State y. Williams, 161 S. 


W. 169, 109 Ark. 465—State v. 
Whitlock, 41 Ark. 403. 

57. Ill.—^People ex rel. Djman v. 
Smith, 186 N.R 159, 352 Ill. 496 
—Avery v. People, 11 IlLApp. 382. 
N.Y.—People v. Pershaec, 15 N.Y.S. 
2d 216, 172 Misc. 324—^People v. 
Scutt, 289 N.Y.S. 1042, 160 Misc. 
25—^People v. Knapp, 274 N.Y.S. 
86, 152 Misc. 368, affirmed 275 N. 
Y.S. 637, 242 App.Div. 811—People 

V. Hirshon, 43 N.Y.S.2d 764—Peo¬ 
ple ex rel. Tams v. Benedict, 28 
N.Y.S.2d 202—People v. Thursam, 
23 N.Y.S.2d 706—People v. Led- 
well, 14 N.Y.S.2d 371. 

68. Ark.—State v. Williams, 161 S. 

W. 159, 109 Ark. 465. 

31 C.J. p 570 note 76. 

CoastitiLtionAl anthozlzatioii of 
criminal proceedings by information 
by leave of court for misdemeanor 
in office refers to "information” as 
distinguished from “indictment.”— 
Commonwealth v. Wilson, 4 A.2d 324, 
134 Pa.Super. 222. 

59. Idaho.—^In re Winn, 154 P. 497, 
28 Idaho 461. 

Ohio.—State v. Cannon, 46 N.E.2d 
895, 70 Ohio App. 262. 

Same rules applicable where suita¬ 
ble 

Rules of law and procedure on in¬ 
dictments apply to prosecutions on 
information in so far only as they 
are suitable, fitting, and relative 
thereto.—State v. Johnson, 217 N.W. 
205, 62 S.D. 273. 

80. Ga.—Wright v. Davis, 48 S.B 
170, 120 Ga. 670. 

31 CJ. P 670 note 80, 
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61. Pa-—Commonwealth v. Fran- 
cies, 95 A. 527, 250 Pa. 496. 

31 C.J. P 670 note 88. 

62. Del.—^In re Lewis, 86 A. 593, 
27 DeL 24. 

63- Ark.—^Thomas v. State, 116 S. 

W.2d 358, 196 Ark. 123. 

Fla.—Sawyer v. State, 113 So. 736, 
94 Fla. 60, followed in Dwyer v. 
State, 116 So. 726. 95 Fla. 846. 
Mich.—^Ex parte Palm, 238 N.W. 732, 
255 Mich. 632, certiorari denied 
People of State of Michigan ex rel. 
Palm V. Jackson, 52 S.Ct. 409, 
285 U.S. 647, 76 L.Ed. 938. 

31 C.J. p 671 note 90. 

Transfer of Jurisdletlon 
Where offenses of a certain degree 
may be prosecuted by information 
in one court, the abolition of that 
court and the substitution of other 
courts therefor does not abolish the 
prosecution by information for the 
offenses which could have been so 
prosecuted in the original court.— 
State V. Eochart, 7 La.Ann. 224— 
State V. McLane, 4 La.Ann. 435. 

Practice fiezlved from older common, 
wealth 

In a state which derives its prac¬ 
tice from an older commonwealth 
in which criminal informations were 
not in use except for small or petty 
offenses, it is held that an informa¬ 
tion is not available as a mode of 
prosecution in the absence of author¬ 
ization thereof by statute.—^Howard 
V. State, 227 S.W. 36, 143 Tenn. 539 
—31 C.J. P 572 note 6. 
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is one where the case does not fall within it, an of¬ 
fense may be prosecuted by information under a 
statute or self-executing constitutional provision au¬ 
thorizing this form of accusation or, in the case of 
misdemeanors, under the common law.®^ A prose¬ 
cution in the state courts by information has been 
held not a violation of the federal Constitution,®® 
nor is it in violation of a constitutional provision 
giving accused the right to be informed of the 
charge against him, etc.®® 

A provision that persons shall be “indicted” or 
“subject to indictment” does not necessarily ex¬ 
clude prosecution by information,®^ and a statute 
providing that crimes specially referred to may 
be prosecuted by indictment or information does 
not prevent the prosecution,®® or the subsequent 


statutory authorization of prosecution,®® by infor¬ 
mation of other offenses which are not infamous. 
Also, the existence of a general statute allowing 
the prosecution of misdemeanors by information 
where the highest possible punishment does not ex¬ 
ceed certain prescribed limits does not preclude the 
legislature from subsequently creating other classes 
of misdemeanors and providing for their prosecu¬ 
tion by information."^® 

Under the laws of particular jurisdictions an in¬ 
formation will lie for offenses which are not infa- 
mous,^^ such as misdemeanors which are not infa¬ 
mous for misdemeanors but not for felonies ;73 
for misdemeanors created by statute for any of¬ 
fense, whether a felony or misdemeanor;"^® for 


e4. U.S.—Christian v. U. S., C.C.A. 
Ala., 8 P.2d 732—^Peterson v. U. S., 
C.C.A.Alaaka. 297 F. 1002—U. S. 
V. Illig, D.C.Pa., 288 P. 939—U. S. 
V. Sloan. D.C.S.a, 31 F.Supp. 327, 
Ark.—Smith v. State, 110 S.W.2d 24. 
194 Ark. 1041—Penton v. State, 
109 S.W.2d 131, 194 Ark. 503— 
Deatherage v. State, 108 S.W.2d 
904. 194 Ark. 513. 

3£icli.—Ex parte Palm, 238 N.W. 732, 
255 Hich 632, certiorari denied 
People of State of Michigan ex rel. 
Palm V. Jackson, 52 S,Ct. 409, 285 
U,S. 547, 76 L.Ed. 938. 

Minn.—State v. McGraw, 203 N.W. 

771. 163 Minn. 154. 

Mev.—State v. Ceja, 2 P.2d 124, 53 
Nev. 272, denying rehearing 298 
P. 658. 53 Nev. 272. 

Ohio.—State v. Cannon, 45 N.E.2d | 
895, 896, 70 Ohio App. 262, citing 
Coxpits Taxis. 

31 C.J. p 570 note 87—27 C.J. p 
1017 note 98—46 C.J. p 880 note 2. 
Purpose 

One purpose of constitutional pro¬ 
vision permitting criminal trial on 
information under oath filed by pros¬ 
ecuting attorney was reduction of 
expense and avoidance of delay in¬ 
curred in frequent summoning of 
grand juries.—^Hall v. State, 187 So. 
392, 136 Fla. 644. 

MComplainf* as Inoliidlag **lnfoniLa- 
tioii»» 

The term “complaint” contained in 
a statute has been held generic, and 
inclusive of the word “information” 
—State V. Ritzier, 17 Ohio App. 394. 
PaxtioTilax coxixta 

Under the provisions in some ju¬ 
risdictions, persons may be tried on 
Informations for crimes less than 
capital, in counties having criminal 
courts of record.—^Luttrell v. State, 
119 So. 896, 96 Fla. 651—Sawyer v. 
State. 113 So. 786, 94 Fla. 60, fol¬ 
lowed in Dwyer v. State, 116 So. 726, 
S5 Fla. 846. 

B5. U.S.—Gaines v. State of Wash¬ 


ington. 48 S.Ct 468. 277 U.S. 81. 
72 L.Ed. 793, dismissing error and 
denying certiorari State v. Gaines. 
258 P. 508. 144 Wash. 446, rule or¬ 
dered to show cause why certio¬ 
rari should not be denied Gaines 
V. State of Washington. 48 S.Ct. 
339, 276 U-S. 607, 72 L.Ed. 728. 

66. Md.—In re Glenn, 54 Md. 572. 
Va.—Farewell v. Commonwealth, 1*9 

S. E. 321, 167 Va. 475. 

67. Colo.—Clark v. People, 97 P.2d 
440, 106 Colo. 335—Grandbouche 

V. People, 89 P.2d 677, 104 Colo. 
175. 

D.C.—Cleveland v. Mattingly, 287 P. 1 
948, 52 App.D.C. 374, certiorari de¬ 
nied 48 S.Ct. 521. 262 U.S. 744, 671 
L,.Ed. 1211. 

Fla.—Sawyer v. State, 113 So. 736, 
94 Fla. 60, followed in Dwyer v. 
State, 116 So. 726, 95 Fla 846. 

31 C.J. p 671 note 98. 

es. U.S.—Ex parte Wilson, Mlich., 
6 S.Ct. 935, 114 U.S. 417, 29 D.Bd. 
89—^U. S. V. Camden Iron Works, 
D.C.Pa, 150 F. 214, reversed on 
other grounds 168 F. 561, 85 C.C.A. 
585. 

69. U.S.—U. S. V. Baumert, D.C.N. 

T. , 179 F. 735. 

TO. Ky.—^Louisville & N. R. Co. v. 
Commonwealth, 194 S.W. 316, 175 
Ky. 372. 

71. U.S.—Catlette v. U. S„ C.C.A. 

W. Va, 132 P.2d 902—Christian v. 

U. S., C.aA.AIa, 8 F.2d 732—U. 
S. V. Achen. D.C.N.T.. 267 P. 695 
—De Pour v. U. S., Cal., 260 P. 596. 
171 C.C.A. 360, certiorari denied 
40 S.Ct. 485, 263 U.S. 487, 64 L. 
Ed. 1026. 

72, U.S.—^Brede v. Powers, N.T., 
44 S.Ct. 8, 263 U.S. 4, 68 L.Bd. 
132—Grader v. U. S., aC.A.Okl.. 
21 P.2d 613—Christian v. U. S., C. 
C.A.Ala, 8 P.2d 732—^Rossini v. 
U. S., aC.A.Minn., 6 F.2d 350— 
Reraus v. U. S., 0.aA.Ohlo, 291 F. 
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513, certiorari denied 44 S.Ct. 180, 
263 U.S. 717, 68 L.Ed. 522. 

Ill. —^People V. Sowrd, 14 N.R2d 967, 
295 I11.APP. 814, reversed on other 
grounds 18 N.E 2d 176, 370 UL 140, 
119 A.L.R. 1396. 

31 C.J. p 571 note 92. 

Statute not role 

The statute providing that petty 
offenses may be prosecuted on in¬ 
formation or complaint does not 
work a change of the well settled 
rule that any misdemeanor not in¬ 
volving Infamous punishment may 
be prosecuted by information In¬ 
stead of by indictment.—Catlette v. 
U. S., C.aA.W.Va., 132 P.2d 902— 
Thorm v. U. S.. C.C.A.N.J., 59 P.2d 
419, certiorari denied 53 S.Ct. 78, 287 
U.S. 624, 77 L.Ed. 541. 

73. U.S.—U. S. v. Kelly, D.C.N.T., 
61 F.2d 263, reversed on other 
grounds, C.C.A., 55 F.2d 67, 83 A. 
L.R. 122. 

Tex.—Ash V. State, 114 S.W.2d 889, 
134 Tex.Cr. 208—Stansbury v. 
State, 111 S.W.2d 717, 133 Tex.Cr. 
411. 

31 C.J. p 671 note 93—27 C.J. p 1017 
note 98. 

Second offense 

The term “offense,” as used in a 
statute providing penalties for a 
second offense, has been held to 
mean an offense which has been le¬ 
gally ascertained and adjudicated 
to be so by a court of competent ju¬ 
risdiction, and until there has been 
a conviction of a person under the 
statute, there can be no subsequent 
offense thereunder so as to preclude 
prosecution by information.—State v. 
Snyder, 227 P. 613, 30 N.M. 40. 

74. Ky,—Commonwealth v. Lay, 261 
S.W. 7, 202 Ky. 683. 

31 O.J. p 570 note 85. 

76b U.S.—Gaines v. State of Wash¬ 
ington. 48 S.Ct. 468, 277 U.S. 81, 
72 L.Ed. 793, dismissing error and 
denying certiorari State v. Gaines, 
268 P. 508, 144 Wash. 446, rule or- 
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misdemeanors and also for felonies not capital,"^® or 
not punishable by death or imprisonment for life;77 
or for offenses for which the highest possible pun¬ 
ishment does not exceed certain prescribed lim- 
its.78 Under the provisions in some jurisdictions, 
certain misdemeanors cannot be prosecuted on in¬ 
formation, at least in inferior courts.79 

g 13 . -When Information Is Necessary 

Under statutes specifically requiring prosecution by 
Information, or under provisions requiring indictment or 
Information, an information is necessary in the absence of 
an Indictment. 

Under an applicable constitutional or statutory 
■provision requiring either an indictment or an in¬ 
formation, an information is necessary in the ab¬ 
sence of an indictment.^® Some statutes expressly 
require or are construed to require that misdemean¬ 
ors cognizable in certain courts, such as county 
courts, shall be prosecuted by information,but 
prosecution's for minor offenses triable in justices’ 
courts need not be by information in the absence 

of statutory requirement.^^ While constitutional or 
statutory provisions requiring prosecution by in¬ 
formation, either as the sole form of accusation 
authorized or as an alternative of an indictment, 
are generally construed to contemplate an informa- 


§ 14 

tion in the common-law sense of the term, that is, 
an accusation preferred, as at common law, by the 
public prosecutor, and are not satisfied by the com¬ 
plaint or affidavit of a private individual,*^ it has 
also been held that, the requirement of an indict¬ 
ment or information has reference to no particular 
kind of information, and the legislature may pre¬ 
scribe any form of pleading that informs accused 
of the nature of the offense with which he is charg- 
ed.*4 

§ 14. Complaint, Affidavit, or “Accusation” 

In most Jurisdictions, a complaint, affidavit, or war¬ 
rant Is the proper form of accusation for the prosecution 
of petty misdemeanors or violations of municipal ordi¬ 
nances before justices of the peace and inferior courts. 

As has been stated, in some states constitutional 
of statutory provisions require certain offenses to 
be prosecuted by indictment or information, as con¬ 
sidered supra § 9, and in a case falling within such 
provisions a complaint or affidavit by a mere pri¬ 
vate individual will not lie.*^ In most jurisdictions 
a complaint, affidavit, or warrant is the proper form 
of accusation for the prosecution of petty misde¬ 
meanors or violations of municipal ordinances be¬ 
fore justices of the peace and inferior courts,*® 
but it will not lie as a rule for misdemeanors in 


-aered to show cause why certio*' I 
rari should not be denied Gaines v, ] 
State of Washington, 48 S.Ct 339, 
276 U.S. 607, 72 Li.Ed. 728. 

SI C.J. p 571 note 94. 

76. Fla.—Sawyer v. State, 113 So. 
736, 94 Fla. 60, followed in Dwyer 
V. State, 116 So. 726, 95 Fla. 846. 

81 C.J. p 571 note 95. 

77. Conn—State v. Kenna, 29 A. 

470, 64 Conn. 212—Romero v. 

State, 22 A. 496, 60 Conn. 92— 
State V. Danforth, 3 Conn. 112. 

78. Ill.*-People v. Lull, 246 IlLApp. 
53. 

Ky.—Commonwealth v. Williams, 18 
S.W.2d 881, 230 Ky. 71. 

31 aJ. p 671 notes 97, 3. 

Flea of guilty not necessary 
Procedure by information under a 
statute has been held not limited 
to cases in which accused asks to 
plead guilty, but extends to all crim¬ 
inal cases where maximum punish¬ 
ment does not exceed ten years in 
state prisojn.—State v. McGraw, 203 
N.W. 771, 163 Minn. 164. 

79. Iowa.—State v. Wyatt, 222 N.W. 
866, 207 Iowa 319. 

Ky.—-Cole V. Commonwealth, 2d S.W. 
2d 32, 284 Ky. 776. 

SO. Ill.—^People ex rel. Martip v. 

Kuca, 246 Ill.App. 202. 

Neb.—Langford v. State, 206 ‘ N.W. 
756, 114 Neb. 207. 

S.D.—State v. Mee, 297 N.W. 46, 


67 SD. 689, rehearing 292 N.W. 
876, 67 S.D. 835. 

31 C.J. p 672 note 7. 

Prior indictment not required 
A constitutional provision permit¬ 
ting indictment for oifenses triable 
in a criminal court of record on in¬ 
formation has been held not to re¬ 
quire that a person prosecuted on 
information in such court must first 
be indicted.—Sawyer v. State, 118 So. 
736, 94 Fla. 60, followed in 116 So. 
726, 95 Fla. 846. 

Courts of record 

Under some constitutional provi¬ 
sions, no original prosecution can be 
Instituted in a court of record ex¬ 
cept by presentment of indictment 
by a grand Jury, or by an informa¬ 
tion exhibited by the county attor¬ 
ney or some other officer author¬ 
ized by law.—Webber v. State, 239 
P, 566, 111 Okl. 240—^Bvens v. Willis, 
97 P. 1047, 22 Okl. 310, 19 L.R.A.,N. 
S., 1060, 18 Ann.Cas. 268—^Bennett v. 
State, 243 P. 531, 33 Okl.Cr. 244— 
Berg V. State, 230 P. 296, 28 Okl. 
Or. 281—Gibson v. State. 223 P. 406, 
26 OkLCr. 246. 

Consent of aocnsed and election 
In one Jurisdiction there are de¬ 
cisions under former statutes rela¬ 
tive to the consent or election of ac¬ 
cused to be prosecuted by informa¬ 
tion. These decisions, however, are 
obsolete as procedure by information 
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is. no longer authorized in that ju¬ 
risdiction.—Sturm V. State, 74 Ind. 
278—31 aJ. p 628 note 16. 

81- Tex.—Casper v. State, 26 S.W.2d 
634, 114 Tex.Cr. 567. 

31 C.J. p 672 note 8. 

82. Tex.—^Bx parte Jank, 245 S.W. 
685, 93 Tex.Cr. 88. 

31 C.J. p 672 note 9. 

83. Ind.—State ex reL Freed v. Cir¬ 
cuit Court of Martin County, 14 N. 
E.2d 910, 214 Ind. 162. 

Okl.—^Bennett v. State, 248 P. 581, 
33 Okl.Cr. 244. 

31 C.J. p 672 note 10. 

84b Tex.—Clepper v. State, 4 Tex. 
242. 

85. Ala.—Cisco V. State, 126 So. 
610, 23 AlaApp. 446. 

N.C.—State v. Johnson, 199 S.E. 
96, 214 N.C. 319—State v. Myrick, 
163 S.E. 803, 202 N.C. 688. 

OkL—Bennett v. State, 248 P. 631, 
33 Okl.Cr. 244—Whittemore v. 
State, 223 P. 890, 26 Okl.Cr. 338— 
Gibson V. State, 223 P. 406, 26 Okl. 
Cr. 246. 

Va—Casper v. City of Danville, 169 
S.B. 734, 160 Va 929. 

W.Va-r-State v. Goudy, 119 S.BI 685, 
94 W.Va 542. 

86. Ala—^Hom V. State, 117 So. 283, 
22 AlaApf). 459, certiorari denied 
117 So. 286. 217 Ala 677. 

Ga—Jordan v. State, 159 S.E. 235, 
172 Ga 857. 
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the higher courts of criminal jurisdiction,**^ except 
where such a mode of prosecution in the higher 
courts is authorized by statute.** Under some stat¬ 
utes, which are constitutional in so far as misde¬ 
meanor cases are concerned,** prosecutions are con¬ 
ducted in city courts on “accusations” preferred by 
the city solicitor.** 

Sometimes under particular statutes a complaint 
or affidavit is the only proper form of accusation 
for certain prosecutions,*^ such as for violations 
of village ordinances or town by-laws.** 

Under some statutes all public offenses except 
treason and murder may be prosecuted in the cir¬ 
cuit and criminal courts by affidavit filed in term 
time, except w'hen the grand jury is in session or 
a prosecution by indictment or affidavit for the 
same offense is pending at the time of the filing of 
such affidavit** When a state constitution permits 
the prosecution of a particular class of cases by 
complaint, the fact that the legislature has failed to 
prescribe a specific mode of procedure in such cas¬ 
es does not deprive the court of jurisdiction to pro¬ 
ceed in that manner.*^ 


§15. Coroner’s Inquisition 

After a coroner's inquest and return, an indictment 
must be found or an information filed, according to the 
practice in the particular Jurisdiction. 

At common law a coroner’s inquisition charging 
one with homicide had the same effect as an in¬ 
dictment, and accused could be arraigned and tried 
thereon, but this mode of prosecution is not now 
recognized. However, after the inquest and re¬ 
turn an indictment must be found or information 
filed, according to the practice in the particular ju¬ 
risdiction.** 

§16. Concurrent Remedies 

Where prosecution may be by indictment or infor- 
mation, the state may choose either mode; it cannot 
prosecute by both methods at the same time. 

Under constitutions or statutes permitting or 
requiring prosecutions to be either by indictment 
or information, the state may choose either mode,** 
although a preliminary examination has been had.*^ 
An information may be filed at common law, or in 
some states by express statutory authority, after an 
indictment has been quashed,** or after a nolle 
prosequi has been entered,** or a demurrer to an 


Ky.—Weaver v. Commonwealth, 277 
S.W. 1021, 211 Ky. 723—McGuire 
V. Commonwealth, 268 S.W. 1094, 
207 Ky. 201—^Ragland v. Common¬ 
wealth, 265 S.W. 15, 204 Ky. 598 
—Hubbard v. Dorr, 263 S.W. 736. 
204 Ky. 222. 

Ohio.—Slaughter v. State, 18 Ohio 
App. 311. 

OkL—George v. State, 231 P. 318, 
28 Okl.Cr. 388. 

Wash.—State v. Heimbigner, 242 P. 
654, 137 Wash. 409—State v. Can¬ 
non, 217 P. 18, 125 Wash. 515. 
Wis.—Stecher v. State, 297 N.W. 

391. 237 Wis. 587. 

31 C.J. p 572 note 15. 

Term “complaint'’ when used in 
criminal proceedings is a written 
form of legal process apprising a 
magistrate or other officer of a crim¬ 
inal offense committed by some spe¬ 
cific offender. 

Ohio.—^Hebebrand v. State, 196 N.B. 

412, 129 Ohio St 574. 

Tex.—McNeely v. State, 54 S.W.2d 
512, 122 Tex.Cr. 173. 

“Affidavit” is a charge made and 
preferred by an individual—Snyder 
V. State ex rel McCoy, 4 N.E.2d 993, 
63 Ohio App. 370. 

Purpose or fnuctloii 

The purpose or function of an affi¬ 
davit or complaint is to inform ac¬ 
cused of the specific offense with 
which he is charged. 

Ala.—Horn v. State, 117 So. 283, 22 
Ala.App. 459, certiorari denied 117 
So. *286, 217 Ala. 677. 

Ind.—Edwards v. State, 44 N.E.2d 
304, 220 Ind. 490. 


N.J.—State V. Burkitt, 200 A. 1005, 
120 N.J.LAW 393. 

ITo written information or pleadings 
Trial in quarterly or circuit 
courts, based on arrest without in¬ 
dictment, information, or further 
warrant, was held proper, where ac¬ 
cused was properly arrested without 
a warrant, since the misdemeanor 
was committed in the presence of 
the officer, and such arrest having 
given court Jurisdiction, no plead¬ 
ings were necessary, in view of a 
statute providing that no written in¬ 
formation or pleadings are required 
in prosecutions in the police court 
where no indictment is necessary, 
and of the fact that trial in the 
quarterly court for the offense was 
intended to he in the same manner 
and fashion as in police and magris- 
trate courts.—Puckett v. Common¬ 
wealth, 276 S.W. 809, 210 Ky. 764. 
Statute held not invalid 
Ky.—Cooke v. Commonwealth, 250 S. 
W. 802, 199 Ky. 111. 

87. Misa—^Young v. State, lO'S So. 

461, 140 Miss. 165. 

Mont.—State v. Johnson, 220 P. 82, 
69 Mont. 38, followed in State v. 
Melchert, 280 P. 84, 69 Mont. 44. 
Wis.—Stecher v. State, 297 N.W. 391, 
237 Wis. 587. 

31 C.J. p 672 note 17. 

88;i Ala.—Gaines v. State, 110 So. 
601, 215 AJa. <361, denying certio- 
sai 110 So. 600, 21 AlaApp. 679. 

31 C.J. p 573 note 18. 

89. Ga—^Wright v. Davis, 48 S.B. 
170, 120 Ga 670. 
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90. Ga—^Mitchell v. State, 54 S.E. 
931, 126 Ga 84. 

31 C.J. p 673 note 26. 

91. Ky.—Cole v. Commonwealth, 29 
S.W.2d 32, 234 Ky. 776. 

Mo.—State v. Ledford, 3 Mo. 10'2. 

92. Mass.—Commonwealth v. Raw- 
son, 67 N.E. 605, 183 Mass. 491. 

Ohio.—Pinnlcal v. Cadiz, 56 N.E 200, 
61 Ohio St 494. 

9a Ind.—Alstott V. State, 185 N.EL 
896, 205 Ind. 92. 

31 C.J. p 573 note 19. 

94. Idaho.—State v. Snook, 201 P* 
494, 34 Idaho 403—^Pox v. pi yarn, 
150 P. 44, 27 Idaho 580. 

96. Ark.—^Bx parte Anderson, 18 S.. 
W. 856, 55 Ark. 627. 

31 C.J. p 57<3 notes 28, 29. 

9a Colo.—Grandbouche v. People,, 
89 P.2d 677, 104 Colo. 176. 

31 C.J. p 573 note 33. 

Prosecuting attorney 
It sometimes rests in the discre¬ 
tion of the prosecuting attorney to* 
decide in prosecuting offenses whethr- 
er the proceeding shall be by indict¬ 
ment or information.—State, on inf. 
McKittrick, v. Wymore, 132 S.W.2d' 
979, 346 Mo. 169—18 C.J. p 1315 note 
58. 

97. Okl.—Pields v. State, 116 P. 608, 

6 Okl.Cr. 520. 

98. Neb.—Alderman v. State, 38 N. 
W. 36, 24 Neb. 97. 

81 C.J. p 573 note 85. 

99. Ind.—Dye v. State, 29 N.E 771,. 
130 Ind. 87. 

31 C.J. p 573 note 3a 
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indictment has been sustained;^ or the prosecution pending and undetermined, applies only to proceed- 
may be by indictment after a demurrer to an infer- ings in courts which have jurisdiction to determine 
mation has been sustained.^ the guilt of accused, and not to informations filed 

with a committing court or magistrate,*^ and is 
Where a superior and inferior court have con- complied with where an indictment is dismissed be- 
current jurisdiction of an offense, an indictment can fore an information is tried.® Where accused is 
be legally returned in the superior court charging charged in a warrant on appeal from a justice’s 
the same offense covered by an accusation in a city court and in a bill of indictment for the same of- 
court, and vice versa.® While it has been held that fense, the solicitor may elect to proceed on either, 
it is no objection to an information that it was and if he proceeds on the indictment, it has the ef- 
filed pending an indictment for the same offense,^ feet of a nolle prosequi as to the warrant.® Where 
the state cannot prosecute by both methods at the statutes provide for prosecution by affidavit, except 
same time,^ and this is true, at least in the sense when the grand jury is in session or a prosecution 
that a party cannot be put on trial on an indict- by indictment or affidavit for the same offense is 
ment and information for the same offense at the pending, in the absence of an affirmative showing 
same time.® A statute providing that the method that an indictment was pending at the time of filing 
of procedure first instituted, by the filing of an in- of a subsequent affidavit, it must be presumed that 
dictment or information, shall be pursued to the ex- the indictment was dismissed before the affidavit 
elusion of the other, so long as the same shall be was filed.^® 

n. rnroiNG, return, piuNa, and record of indictment or presentment 

tion. Unless made so by statute, Jurisdiction to Indict 
Is not dependent on arrest or custody of the accused. 

In order that an indictment or presentation may 
be valid, the grand jury must have jurisdiction.^^ 
As a general rule its jurisdiction is coextensive with 
the criminal jurisdiction of the court in which it is 
impaneled and for which it is to make inquiry, as 
discussed in Grand Juries § 34 b. Therefore, to 
render an indictment or presentment valid, the court 
in which the grand jury is acting must have juris¬ 
diction and this includes jurisdiction of the of¬ 
fense, both with respect to territorial limits^® and 

Dismissal of assatOt and hattory 
oliarffe by justice of peace does not 
bar subsequent Indictment in district 
court for same offense.—^U. S. v. 

Jones, 7 Alaska 378. 

4. Kan.—State v. McKinney, 3 P. 

3^6, 31 Kan. 570. 

La.—State v. Stewart, 16 So. 94'5, 47 
Lfa.Ann. >410. 

5. Xia.—State v. Ross, 14 La.Ann. 

3'64. 

81 O.J. p 578 note 43. 

6. Kan.—State v. McKinney, 3 P. 

356, 31 E^n. 570. 

7- Mo,—State v. Pergruson, '212 S. 

W. 3.89, 1278 Mo. 119--^State v. Har¬ 
vey, 114 S.W. 19, 214 Mo. 403— 

State V. Gieseke, 108 S.W. 525, 209 
Mo. 331. 

a Mo.—State v. Schenk, 142 S.W. 

263, 238 Mo. 429. 

9. N.C.—State v. Respass, 85 N.C. 

€34. 

la Ind.—Alstott V. State, 18-5 N.H. 

896, 205 Ind. 92. 

IL U.S.—U. S. V. McKay, D.aMich., 

4€ F.Supp. 1007. 
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Bntry to penult 

A ruling permitting district attor¬ 
ney to enter nolle prosequi in prose¬ 
cution under indictment charging ac¬ 
cused with assault with a danger¬ 
ous weapon with Intent to commit 
murder, in order that district at¬ 
torney might file bill of information 
charging accused with assault with 
intent to kill, was proper under stat¬ 
ute.—State V. Wiggins, 175 So. 751, 
188 La. 64. 

1. Okl.—^Davenport v. State, 202 P. 
18, 20 Okl.Cr. 253—^Bx parte Dod¬ 
son, 107 P. 4€0, 3 OkLCr. 514. 
a. Cal.—People v. Prather, *66 P. 
589, 863, 134 Cal. 436—People v. 
Whelan, 49 P. 58*3, 117 Cal. 5'59— 
Bx parte June, 159 P. 452, 80 Cal. 
App. 7*67. 

Bnor in proceedings nnder In^ 
foxmation which was dismissed has 
been held not to require dismissal of 
subsequent Indictment for same of¬ 
fense.—^People V. Grace, 26'8 P. 806, 
88 Cal.App. 222. 

3. Ga.—Hurst v. State, 76 S.H. 78, 
11 Ga.App. 754. 


County where offense committed 

(1) At common law, indictment 
must be found in county where 
crime occurred. 

Mass —Commonwealth v. Handren, 
158 N.B. 894, 261 Mass. 294. 

Mo.—^Bx parte Slater, 72 Mo. 102. 

(•2) Necessity at common law of 
prosecution in county where offense 
was committed see Criminal Law § 
176. 

Detexmlnation of Jurisdiction 
Jurisdiction is a question for the 
court, and not for grand Jury.—Sal- 
lette V. State, 134 S.B. 68, 162 Ga. 
442, answer to certified question con¬ 
formed to 134 S.B. 203, 35 Ga.App. 
668. 

12. Miss.—Williams v. State, 126 So. 
40, 156 Miss. 346. 

31 C.J. p 574 note 56. 

13. XJ.S.—U. S. V. Trenton Potteries 
Co.. N.T., 47 S.Ct. 377, 273 U.S. 392, 
71 L.Ed. 700, SO AL.]|^ 989, revers¬ 
ing, C.C.A., Trenton Potteries Co. 
V. U. S., 300 P. 660. 

81 CJ. p 674 note 67. 


§17. Jurisdiction 

a. In general 

b. Organization and constitution of 

grand jury 

a. In General 

It Is essential to the validity of an Indictment that 
the grand Jury which finds and returns it shall have ju. 
risdiction; and as the jurisdiction of the grand Jury Is 
generally coextensive with the criminal Jurisdiction of 
the court by which It Is Impaneled and In or for which 
It is acting, It is necessary that the court have Jurisdic- 
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with respect to the character of the offense.^^ If 
the court had no jurisdiction, the indictment is a 

nullity.15 

Organization and constitution of court It is nec¬ 
essary to the validity of an indictment that the court 
shall be legally organized and constituted, for oth¬ 
erwise there is no jurisdiction,^^ unless the court or 
judge is one de facto.^*^ The validity of an indict¬ 
ment is not affected by the fact that the presiding 
justice of the court is out of the county when it 
is found where, although the court is in recess, the 
term of court continues.^® The finding of indict¬ 
ments during recess of court generally is discussed 
infra § 20. 

Presence, arrest, or custody of accused. An in¬ 
dictment is not void because accused was not pres¬ 
ent in the county when he was indicted.^ ^ In the 
absence of a statutory provision to the contrary, a 
grand jury has the power to indict or present for 
a crime whether accused has been arrested and is 
in custody or not, jurisdiction not being in any way 
dependent on his arrest or custody.^® Sometimes, 
however, a statute makes the apprehension of ac¬ 
cused a ground of jurisdiction,^^ in which case 
such apprehension must have occurred prior to the 
finding of the indictment^^ The validity of an in¬ 


dictment is not affected by the fact that accused 
was illegally arrested or that his custody is illegal 
nor is it affected by an order in habeas corpus pro¬ 
ceedings affecting his custody.^^ 

Joint indictments. An indictment against two 
may be good as to one, although void as to the other 
for want of jurisdiction.^^ 

b. Organization and Constitution of Orand Jury 

While it is essential to the vaiidity of an indictment 
that the grand Jury which found it shali have been iegally 
organized and constituted, this ruie refers more to such 
matters as impanelment, oath, and number of Jurors than 
to such preliminary matters as drawing, summons, and 
notice. Various rules, some of which are of constitu¬ 
tional or statutory origin, have been stated as to the 
effect on an indictment of the disqualification of one or 
more members of the grand Jury. 

It is necessary, as a general rule, where objec¬ 
tion is properly raised, that the grand jury by which 
the indictment was found shall have been legally 
organized and constituted.^® At common law, and 
generally under constitutional or statutory provi¬ 
sions, a grand jury must, to render an indictment 
by it valid, consist of the number required by law, 
neither more nor less;27 it must be impaneled ac¬ 
cording to law and all the jurors must be sworn 
or affirmed^® by the judge or other officer author- 


JuzisdictloaL la satlze comity 
Where there is but one circuit 
court for a county and it has juris¬ 
diction throughout the entire coun¬ 
ty, although it sits or holds terms 
at two places in the county, a grand 
jury impaneled at a term or sitting 
of the court at one of such places 
has jurisdiction to indict violators 
of the criminal laws throughout the 
county.—^Smith v. State, 148 So. 880, 
227 Ala. 160, denying certiorari 148 
So. 858, 25 Ala.App. 405. 

14. N.Y.—People v. McCarthy, 61 
Isr.E. S99, 168 N-.T. 649, affirming 69 
N.T.S. 513, 69 App.Div. 2S1. 

31 C.J. p 574 note 58. 

ZadlotxneiLt may show oourt’s iQxis- 
diotioa of offense pzima fade 
Ala.—^^Seals v. State, 194 So. 682, 239 
Ala. 5, reversing 194 So. 677, 29 
Ala.App. 154, certiorari denied 194 
So. 687, 239 Ala. 244. 

IB. Ind.—Shepherd v. State, 64 Ind. 
43. 

N.Y.—People v. Knatt, 60 N.B. 836, 
156 N.Y. 302. 

I6i Miss.—Williams v. State, 126 
So. 40, 156 Miss. 346. 

31 O.J. p 674 note 65. 

Where special judge fhiled to talce 
oath as prescribed by constitution, 
an indictment returned by grand ju- 
empaneled by such special judge 
was void.—^Hnloe v. State, 150 S.W. 
2d 1039, 141 TetLCr. 602. 


17- Tenn.—^Hidout v. State, 30 S.W. 
2d 256, 161 Tenn. 248, 71 A.KR. 
830. 

31 C.J. p 674 note 66. 

18. N.Y.—^People v. Jackson, 199 N. 
Y.S. 870. 205 App.Div. 202. 
Tempoxazy ahs^oe of judge dur¬ 
ing deliberations of grand jury does 
not invalidate its finding.—Common¬ 
wealth V. Bannon, 97 Mass. 214. 

19- Tex.—Ex psjte Martinez, 145 S. 
W. 9*59, 66 Tex.Cr. 1. 

20. Idaho.—State v. Taylor, 87 P.2d 
454, 69 Idaho 724. 

31 CJ. p 676 note 74. 

Question whether preliminary exam¬ 
ination and commitment or bind¬ 
ing over necessary see infra $ 18. 

21. Me.—State v. Sweetsir, 53 Me. 
438. 

31 C.J. p 576 note 75. 

22. Mo.—State V. Fitzgerald, 76 Mo. 
571. 

31 C.J. p 576 note 76. 

28. U.S,—U. S, v. Lawrence, C.C.N. 
Y., 26 P,Cas.No.l6,573, 1*3 Blatchf. 
295. 

31 C.J. p 676 note 78. 

24. Cal.—^People v. Carson, 99 P. 
970, 155 CaL 164. 

25. Me.—State v. Jackson, 32 Me. 
40. 

31 C.J. p 578 note 3. 

28. La.—State -v, Gendusa, 182 So. 
559, 190 La. 428. 
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Miss.—■'Williams v. State, 126 So. 46, 
156 Miss. 346. 

Okl.—Spivey v. State, 104 P.2d 263, 
69 Okl.Cr. 397. 

R. I.—State v. Muldoon, 20 A.2d 687, 
67 R,L 80. 

S. C.—State V, Rector, 156 S.E. 386, 
158 S.C. 212. 

S.D.—State v. Johnson, 210 N.W. 

350, 50 S.D. 388. 

31 C.J. p 574 note 67. 

27. Del—State v. Andeirson, 166 A- 
663, 5 W.W.Harr. 407. 

Tex.—^Ex parte Bustamente, 137 S. 
W.2d 29, 138 Tex.Cr. 396, followed 
in Bustamente v. State, 139 S.W. 
Sd 814, 139 TexCr. 229. 

31 C.J. p 575 note 68. 

2i8i S.D.—State v. Johnson, 210 N- 
W. 360, 50 S.D. 388. 

Xndiotment by jury impaneled by 
oommonweaith’s attorney rather 
than by the judge, is void.—Mere¬ 
dith V. Commonwealth, 268 S.W. 686, 
201 Ky. 809. 

Impaneling of persons suanmoued as 
trial jurors 

Where the order directs the sum¬ 
moning of a designated number of 
persons to serve as trial jurors who 
are subsequently impaneled as grand 
jurors, an indictment found by them 
is void.—^People v. Earnest, 45 CaL 
29. 

88. Mo.—State v. Sanders, 59 S.W. 

998, 15t8 Mo. 610, 81 ArnSJEL 830. 

81 C.J. p 575 note 69. 
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3 zed to do SO.30 Also, the drawing or selection of 
the grand jurors according to law,^^ and the giving 
cf notice required by law,32 have been considered 
essential to the validity of indictments. However, 
various errors and irregularities, or alleged errors 
and irregularities, in the organization of the grand 
jur>',33 particularly those relating to the order for 
the jury,®^ and to the drawing, selection,35 and 
summoning35 of, and notice to,37 members of the 
jury, have been held not to invalidate an indict¬ 
ment, or to do so only when taken advantage of at 
a particular preliminary stage or in a particular 


§ 17 

manner.38 Regularity and legality in the organi¬ 
zation and constitution of the grand jury are gen¬ 
erally presumed in support of an indictment in the 
absence of a showing in the record to the contra- 
ry.33 The indictment itself may be prima facie 
the finding of a duly organized and constituted 
grand jury.^® 

Where the jury has once been organized with the 
full number required, it may find a valid indictment 
notwithstanding the absence of some members, pro¬ 
vided as many are present as are required to form 
a quorum and concur in the finding.^ ^ 


30. Ky.—Meredith v. Common¬ 

wealth. 268 S.W. 686, 201 Ky. 809. 

31 . Fla.—Taylor v. State, 1'68 So. 
437, 117 Fla. 706—Slayton v. State, 
141 So. 87-5, 10-5 Fla. 686. 

Bl.—^People V. Green, 161 N.B. 83, 
•829 la 576. 

B.I.—State y. Muldoon, 20 A. 687, 67 
R.I. 80. 

S.D.— State v. Johnson, 210 N.W. -aSO, 
50 S.D. 388. 

Tex.—Russell v. State, 242 S.W. '240, 
92 Tex.Cr. 93, followed in Little v. 
State, 242 S.W. 732, 92 Tex.Cr. 295. 

32. S.D.—State v. Johnson, 210 N. 
W. 350, 60 S.D. 388—State v. Fel¬ 
lows, 207 N.W. 477, 49 S.D. 481. 

33. Ala.—Jackson v. State, 114 So. 
68, 22 Ala.App. 133, certiorari de¬ 
nied 114 So. 69, •2'16 Ala. 564. 

Cal.—^Fitts V. Superior Court In and 
for Los Angreles County, 61 P.2d 
66, 4 Cal.2d 514, 102 A.L.R. 290. 

31 C.J. p '575 note 70. 

JCatters not affecting legral extstenoe 
of Jury 

The Indictment is not invalid 
where it cannot be properly said that 
the proceedinfiTs resulting^ in the or¬ 
ganization of those who acted as 
grand Jurors were so contrary to 
law that the grand jury could not 
be held to have any legal existence. 
—State V. Hann, 12 S.B.2d 720, 196 
S.C. 211. 

Special grand Jnry was authorized 
to return Indictment, where regular 
grand jury had been discharged sub¬ 
ject to call of court at any time, no 
such call was made, and court treat¬ 
ed order as final discharge of grand 
Jury and directed the sheriff to sum¬ 
mon a special grand jury, the spe¬ 
cial grand jury, under such circum¬ 
stances having been summoned and 
impaneled pursuant to express' stat¬ 
utory authority.—^Nichols v. State, 
•63 S.W.2d 666, 187 Ark. 999. 

anxcnsing grand jnxor for sufficient 
cause did not affect validity of in¬ 
dictment, where from aught appear¬ 
ing there were sufficient number left 
to constitute legal grand jury.—^Da¬ 
vidson V. State, 100 So. 641, 211 Ala. 
47L. 


Failure to organize grand jury on 
first day of term see infra § 20. 

34. Ill.—People v. Blumenfeld, 161 
N.E. 867, 330 Ill. 474. 

31 C.J. p 575 note 70 [a] (9), [c]. 

3&I Conn.—State v. Kemp, 9 A.2d 
63, 126 Conn. 60. 

Ill.—^People v. Blumenfeld, 161 N.E. 
857, 330 Ill. 474. 

Iowa.—State v. Pierson, *216 N.W. 43, 
204 Iowa 837. 

N.Y.—^People ex rel. Vail v. Murphy, 
282 N.Y.S. 386, 245 App.Div. 901, 
affirmed 3 N.B.2d 467, 271 N.Y. 649. 
Pa.—U. S. V. McClure, 19 Pa.Dist & 
Co. 136. 

Wis.—Petition of Salen, 286 N.W. 5. 
231 Wis. 489. 

‘31 C.J. p 576 note 70 [a] (2). 

Xneilgibility of jnry oonunissioner 
by reason of his holding another 
public office does not affect the valid¬ 
ity of indictments where he is a de 
facto jury commissioner.—State v. 
Cioffe, 26 A.2d 57, 128 N.J.Law 342. 

30. Ill.—People v. Birger, 160 N.B. 

664, 8'29 Ill. 352. 
number summoned 

(1) The fact that more than the 
common-law number were sum¬ 
moned does not affect the validity of 
an indictment.—U. S. v. Breeding, D. 
C,Va., 207 F. 645—U. S. v. Mitchell, 
C.C.Or., 136 F. 896. 

(2) If a sufficient number appear 
to constitute a grand Jury, the fact 
that a smaller number than the law 
prescribed were summoned is disre¬ 
garded in considering the validity 
of indictments.—^Beasley v. People, 
•89 Ill. 571. 

28 C,J. p 781 note 60. 

Summoning •without •writ or written 
order 

(1) The fact that grand jury was 
summoned without written order 
first being made by circuit judge and 
filed with clerk of circuit court as 
provided by statute did not render 
invalid an Indictment which was 
presented in open court by the grand 
jury. In absence of a showing that 
fraud or unjust prosecution arose 
from failure of the judge to make 
the vrritten order.—Gray v. State, 
197 So^ 338, 148 Fla. 688. 
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(2) Under a statute providing 
that, if a grand jury is not selected 
and summoned by a jury commis¬ 
sion, the court shall direct a writ to 
be issued to the sheriff commanding 
him to summon persons to serve as 
grrand jurors, the fact that a judge 
directed a sheriff orally to summon 
persons to serve as grand jurors did 
not vitiate an indictment returned 
by such grand jury, since the writ to 
be Issued to the sheriff is only his 
authority for summoning the grand 
jurors.—Baeza v. State, 249 S.W. 
10*34, 94 Tex.Cr. 164. 

37. Ikaok of notice required by stat¬ 
ute does not affect the validity of 
indictments where the grand jurors 
attend and serve without such no¬ 
tice.—State V. Wetzel, 83 S.B. 68, 75 
W.Va. 7, Ann.Cas.l918A 1074—28 C. 
J. p 781 note 46. 

CUvlng notice by m ai l , rather than 
by service of summons as required 
by law, does not invalidate an indict¬ 
ment or render it subject to attack. 
—People v. Wallace, 135 N.B, 723, 
•303 lU, 604—People v. Sepich, 237 
IlLApp. 178. 

38. Ill.—Gitchell v. People. 3.3 N.B. 
767, 146 Ill. 175, 37 Am.S.R. 147. 

31 C.J. p 675 note 71. 

39. Ill.—^Bruen v. People, 69 N.E. 
24, -206 Ill. 417. 

31 C.J. p 676 note 78. 

40. Ala.—Seals v. State, 194 So. 682, 
289 Ala. 6, reversing 194 So. 677, 
29 Ala.App. 154, certiorari denied 
194 So. 687, ^39 Ala. 244. 

41. La.—State v. Tolett, 141 So. 57, 
174 La. 553—State v. Scruggs, 118 
So. 206, 165 La. 842. 

31 -C-J. p 576 note 72. 

Hearing testimony of aooused 
Where accused offered himself as 
a witness in his own behalf before 
grand jury, it was not necessary 
that he be heard* by all of the grand 
jurors who were actuelly selected 
and sworn to constitute the legal 
grand jury for the term, but the 
presence of sixteen grand jurors, 
which ‘Would constitute a quorum, 
would be* sufficient.—Peo<ple v. Blali^ 
3-3 N.Y.S.2d in. 
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§ 17 

Disqualification of member. Since it is the right 
of accused to have the charge against him passed 
on by a grand jury composed of good and lawful 
men, before he can be called on to answer thereto, 
as a general rule, in the absence of statute, an in¬ 
dictment is subject to attack on the ground of the 
incompetency or the want of the requisite qualifi¬ 
cations of one or more of the grand jurors who 
found it,it being generally held, however, that 
to invalidate an indictment the disqualification must 
be such as is pronounced by the common law or by 
statute, where a statute prescribes the qualifications, 
and such as absolutely disqualifies, as alienage or 
the want of a freehold, when such qualifications are 
required, and which would be a cause of principal 
challenge as distinguished from challenge to the fa¬ 
vor arising from bias, prejudice, interest, or the 
iike,^^ at least if accused has had an opportunity 
to raise the question by challenge to the favor be¬ 
fore the finding of the indictment.^® In some ju¬ 
risdictions in order to entitle one to object on the 
ground of the incompetency or the disqualification 
of a grand juror he must not have had the oppor¬ 
tunity of making a challenge or have been held to 
answer at the time the indictment was found 
and in other jurisdictions, by express statutory or 
constitutional provisions, indictments are not in¬ 
validated by reason of the disqualification of grand 
jurors.'*^ The question whether an indictment may 
be attacked, for disqualification of a grand juror, 
by plea in abatement is discussed in Criminal Law 
§ 427 b (4) (b), motion to quash or set aside infra 
§ 207, or demurrer infra § 222, It is held that an 
indictment is not vitiated by the alienage of one of 
the grand jurors where accused does not show that 


there were only twelve jurors on the panel the 
incompetency of one of the fixed number from 
which the grand jury was selected, where those who 
actually served were qualified or statutory ir¬ 
regularity in the issuance of voters’ registration 
certificates to grand jurors, where each juror was 
qualified to receive a proper certificate.®® 

§ 18. -Preliminary Examination and 

Commitment or Binding Over; Vari¬ 
ance 

In most Jurisdictions, an indictment need not be 
preceded by a preliminary examination and commitment 
or binding over, but In a few states it is otherwise in 
certain cases or generally with some exceptions. Whera 
the indictment is required to be based on an information 
or other written accusation in a preliminary proceeding, 
it must conform substantially thereto, and the prior ac¬ 
cusation must be sufficient In substance, although It need 
not be as detailed and technically accurate as an In- 
dictment. 

While a preliminary examination of accused be¬ 
fore a magistrate is the usual mode of initiating pro¬ 
ceedings in criminal cases,and should be depart¬ 
ed from only in those exceptional or extraordinary 
cases where the public interest, always paramount, 
would seem to justify or demand it,®2 in the absence 
of a statute to the contrary, it is generally held that 
an indictment may be found and presented without 
a prior preliminary examination and commitment 
or binding over of accused,®® or without notice to 
accused of any investigation being made before the 
indictment is found and returned into court,®^ or 
during the pendency of a preliminary examination®® 
or proceedings therefor,®® or pending examination 
by a coroner,®^ or even after the discharge of ac- 


Number required to concur in find¬ 
ing see infra § 24. 

42. U.S.—Crowley v. XJ. S,, Puerto 
Rico. 24 S.Ct 731, 194 U.S. 4«1, 48 
L..Ed. 1075. 

43. Pla,—’JLiindsay v. State, 122 So. 
1, 97 Pla. 701—Cotton v. State, 96 
So. 668, 8.5 Fla. 197. 

lA.— State V. Gunter, 177 So. 60, 188 
La. 314. 

2S C.J. p 771 note 29. 

44. Ala.—Sheppard v. State, 10 (So. 
2d 82<2, 243 Ala. 497. 

28 C.J. p 771 note 30. 

46b Ga.—^Liascelles v. State, 16 S.E. 

94S, 90 Ga 347, 35 Am.S.R. 216. 
28 C.J. p 772 note 31. 

40. CaL—People v. Henderson, 28 
CaL 465. 

28 C.J. p 772 note 32. 

47. Ark.—^Tillman v. State, 181 S. 
W. 890, 121 Ark. 322. 

«8 CLJ. p 772 note 34 [aj, tbj. 

48. S.C.—State v. Berkeley, 41 S.B1. 
061, 64 S.C. 194. 


48. U.S.—^U. S. V. Rondeau, GGLa, 
16 P. 110, 4 Woods 186. 

31 C.J. p 575 note 70 [bj. 

60b S.a—State V. Hann, 12 S.m2d 
720, 196 S.C. 21L 

61. U.S.—^U. S. V. Wetmore, D.dPa, 
218 P. 227. 

31 C.J. p (576 note 80. 

52. U.S.—In re Charge to Grand Ju¬ 
ry, C.C.Cal., 30 P.Cas.No.18,255, 2 
Sawy, 667. 

31 C.J. p 576 note 81. 

53. U.S.—U. S. V. Liebrich, D.dPa, 
56 P.2d 341—Van Dam v. U. S., d 
dA.Ohio, 23 P.2d U. S. v. Hlz- 
nay, D.dPa, 4 P.Supp. 760—^U. S. 
V. Lewis, D.dPa, 3 P.Supp. 279. 

Idaho.—State v. Taylor, 87 P.2d 434, 
458, citing Corpus Juris. 

S.C.—State V. Irby, 164 S.B. 912, 166 
S.d 430. 

31 dJ. p 576 note 82. 

Xu Moay oases 

N.T.—People v. »Steiger, 277 N.Y.S. 
602, 164 Misc. 638—People v. Jos- 
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lin, 223 N.T.S. 69, 129 MisaRep. 
790. 

Without aihdavit oharging offense 

The district attorney or other 
prosecuting officer may, on his own 
motion, present an indictment to the 
grand jury without the presentation 
of an affidavit charging the offensa 
—State V. Gieseke, 108 S.W. 625, 209 
Mo. .331—16 dJ. p ^88 note B. 

64. U.S.— XJ. S. V. Lewis, D.dMo., 
192 P. 6*33. 

31 C.J. p <576 note 88. 

65. N.Y.—People v. JosUn, 223 N.Y. 
S. 59, 129 Misc. 790. 

31 dJ. p 577 note 84. 

60b U.S.—Roth V. U. S., C.dA.Ohio. 
294 P. 476. 

Minn.—State v. Uglum, 222 N.W. 

280, 176 Minn. 607. 

Mo.—State v. MlUsap, 276 S.W. 625, 
310 Mo. 500. 

[67. N.Y.—^People v. MoUneaux, 67 
N.Y.S. 643, 26 Misa 589, 13 N.Y. 
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cused on a preliminary examination.58 

In some jurisdictions, however, a preliminary ex¬ 
amination and commitment are required in order to 
authorize an indictment,^^ at least in particular 
courts or under particular circumstances,6® or gen¬ 
erally®^ with certain exceptions.®^ In such case 
the indictment must be for substantially the same 
offense as that for which accused was examined 
and committed or bound over, or for an offense in¬ 
cluded therein,®® unless the case falls within an ex¬ 
ception to the rule requiring a preliminary exami¬ 
nation and commitment.®^ The affidavit, complaint, 
information, return, or warrant of commitment on 
which the indictment is based must contain all the 
essential elements of the offense;®® but it is not 
necessary that it charge the offense with the de¬ 
tail and technical accuracy required in an indict¬ 
ment,®® or that it contain as full and specific a state¬ 
ment of the offense as the indictment based there¬ 
on.®'^ Where the essential elements of the offense 
are set forth in terms of common parlance, the 
information will be held to be sufficient;®® and, 
where accused is fully informed not only by the 
information, ^ut by the hearing, as to the exact 
nature of the charge preferred against him, 
an indictment which simply adds the language 


§ 18 

of a statute requiring that the act be done with 
a certain intent does not create a variance in 
substance.®® Also, where the information on which 
the indictment is based is made on information and 
belief, it need not employ the exact words '‘to the 
best of his knowledge, information and belief,” but 
may use words S3aionymous therewith or convey¬ 
ing the same meaning.*^® An indictment will be 
sustained notwithstanding it contains additional 
counts for offenses related to that charged in the 
information on which it is based,^^ or where it 
charges an offense included in that charged in the 
preliminary complaint ;72 and it is held that, when 
a prosecuting officer is satisfied that a higher grade 
of offense cognate to that returned by the commit¬ 
ting magistrate is properly chargeable against an 
accused, he may draw the bill accordingly,*^® al¬ 
though the practice in some cases has been first to 
ask leave of the court.*^^ Where accused may fair¬ 
ly be accused of one crime or another or of more 
crimes than one growing out of the transaction, it 
is plainly the duty of the magistrate taking the com¬ 
plaint to see that the accusation and the commitment 
thereon are broad enough to cover the whole, leav¬ 
ing to the grand jury or prosecuting officer to elect 
between the several methods of pursuing accused.^® 
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Cr. 544—People v. Hyler, 2 Park. 
Cr, 666. 

SB. Iowa.—State v. Helvin, '21 N.W. 
615, 65 Iowa 289. 

59. Me.—State v. Jackson, 32 Ma 
40. 

60. N.H.—(State v. Stevens, 36 N.H. 
•59. 

31 C.J. p 577 note 88—16 C.J. p 315 
note 89. 

Ill speoULed misdemeanor oases, ez^ 
oept in certain conntles 
N.T.—^People v. Hickox, 10 N.T.S.2d 
518, 170 Misc. 3«4, affirmed 12 N. 
T.S.2d 59'3, 267 App.Div. 891, af¬ 
firmed 22 N.B.2d 486, 281 N.T. 559 
—^People V. McGahan, 291 N.T.S. 
573, 249 App.Div. 691. 

OL Pa.—Commonwealth v. McBlroy, 
26 Pa.Dist 743, 45 Pa.Co. 581, af¬ 
firmed 70 Pa.Super. 318—Common¬ 
wealth V. Reedy, (21 Pa.Dist & Co. 
624. 

31 CJ. p 577 note 8*8 [a]—16 C.J. p 
315 note 89 [a]. 

68. Pa.—Commonwealth v. Reedy, 
supra. 

31 C.J. p 677 note 88 [a]—16 aJ. p 
3L5 note 89 [a]. 

BUI sent to sT^and Jury hy district 
attorney with sanction of oonrt 
(1) A bill of indictment may be 
sent to the grrand jury by the dis¬ 
trict attorney with the sanction of 
the court without a previous prelim¬ 
inary hearing end commitment or 


binding: over.—Commonwealth v. 
Wilson, 4 A.2d 324, 134 Pa.Super. 222 
—Commonwealth v. Hackney, 178 A 
417, 117 Pa.Super. 519—Common¬ 

wealth V. Howes, 26 Pa.Dist 610, 45 
Pa.Co. 689, 315 Lianc.Li.Rev. 61—31 C. 
J. p 677 note 88 Ea] (6)—16 C.J. p 
315 note 89 [a] (1). 

(2) Such a bill is commonly 
known as a “District Attorney's bill” 
or “Attorney General’s bill.”—Com¬ 
monwealth V. Wilson, supra. 

(<S) Necessity of leave of court 
see infra § 19. 

XndictmexLt of absentee or fugitive 
from justice 

(1) A fugitive from justice may 
be indicted without a preceding com- 
mitmeait by a magistrate.—Common¬ 
wealth V. McCormick, 71 Pa.Super. 
567—31 C.J. p 677 note 88 [a] (2). 

(2) Although a .person drafted and 
sent to another state is not a “fugi¬ 
tive from justice” m the popular 
sense of that phrase, he is absent 
from the state and, to prevent the 
running of the statute of limitations, 
the court may direct the district at¬ 
torney to submit an Indictment to 
the grand Jury,—Commonwealth v. 
Roper, 29 Pa.Dist 173, 34 Tork Leg. 
Rec. Ii5, 2 Brie <00. 61, '20 Lack.Jur. 
83. 

63. Pa.—Commonwealth v. Wiant 
and Wiant, 3 Pa-Dlst. & Cc. 67'5— 
Commonwealth v. Supervisors of 
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Bxeter Tp., 33 LuzLeg.Reg., Pa, 
198—31 C.J. p 677 note 89. 

94. Pa—^Harnson v. Common¬ 
wealth, 16 A 611, 123 Pa 608. 

31 C.J. p 577 note 90. 

66. Pa—Commonwealth v. Herr, 19 
PaDist 286—Commonwealth v. 
Lent, 15 PaDist 884. 

e6u Pa—Commonwealth v. Grego, 
176 A 550, 116 PaSuper. 295. 

■31 C.J. p *577 note 92. 

67. Pa—Commonwealth v. Grego, 
supra 

31 C.J. p 577 note 93. 

99. Pa—Commonwealth v. Haines, 
5*5 PaSuper. 559. 

31 C.J. p 577 note 94. 

69. Pa—Commonwealth v, Grego, 
176 A 550, 116 PaSuper. 295. 

70. Pa—Commonwealth v. Bow¬ 
man, 23 PaDist & Co. 132, 40 
Dauph.Co. 363. 

7L Pa—Nicholson v. Common¬ 
wealth, 96 Pa 503. 

31 C.J. p '577 note 95. 

72. N.BL—State v. Stevens, 36 N.H. 
59. 

31 C.J. p 577 note 96. 

73l Pa—Maginnls’ Case, 112 A 555, 
'269 Pa 186—Commonwealth v. 
Ruff, 92 PaSuper. 560. 

74. Pa—^Maginnls’ Case, 112 A 555, 
i2>69 Pa 186. 

75. Pa—Commonwealth v. Barr, 35 

I PaSuper. 609. 
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§ 18 

The fact that accused, who was not then suspect¬ 
ed of being guilty, was called as a witness in a pre¬ 
liminary investigation without being advised of his 
constitutional rights does not vitiate a subsequent 
indictments® 

§ 19- Leave of Court or Prosecuting Attorney 

Subject to certain exceptions in some jurisdictions, 
accusations may, at the present time, be preferred before 
the grand Jury oniy by the pubiic prosecutor, and leave 
of court is not essential to his authority to do so. 

Bills of indictment are usually prepared and pre¬ 
sented to the grand jury by the prosecuting attor¬ 
ney before any action taken by it,"*^ the expediency 
of such action sometimes resting altogether in the 
discretion of the prosecuting officer.At common 
law a private person could appear as prosecutor be¬ 
fore the grand jury and prefer an accusation against 
another."^^ At the present time, however, in most 
jurisdictions, accusations cannot be preferred before 
the grand jury by a private individual;®® but only 
by the public prosecutor, variously termed the at¬ 
torney general, district attorney, prosecuting at¬ 
torney, etc.®^ Where the office of the prosecuting 
attorney is provided for by the constitution, it has 
been held not within the power of the legislature to 
provide for the submission of an indictment b}' 
members of the bar in the case of failure of the 
prosecuting officer to act®^ In some jurisdictions, 


however, the grand jury is authorized to make pre¬ 
sentments without any bill of indictment being pre¬ 
ferred,®® and it is said that in this country the 
common practice is for the grand jury to investi¬ 
gate any alleged crime, no matter by whom sug¬ 
gested, and after determining that the evidence is 
sufficient, to direct the preparation of the formal 
charge or indictment.®** 

Where the action of a public prosecutor is re¬ 
quired, the court will presume the regular appoint¬ 
ment of a prosecuting attorney pro tempore;®® but, 
where the appointment is authorized only in par¬ 
ticular cases, the facts on which the validity of the 
appointment depends must appear, or the indictment 
is not good.®® Under particular statutes, it has 
been held that a prosecutor is not disqualified from 
interest by the fact that he would participate in any 
fine that might be imposed.®^ 

Leave of court In some jurisdictions, under par¬ 
ticular circumstances, leave or sanction of the court 
is required,®® as where there has been no prior in¬ 
formation or complaint and preliminary hearing®^ 
and there is no necessity for proceeding without 
a preliminary hearing;®® and in such jurisdictions 
it is proper for the court to authorize, direct, or 
sanction the presentation of a bill of indictment to 
the grand jury by the district attorney®^ where 
there has been a prior presentment against a public 


78. S.D.—state v. Smith, 228 N.W. 
240, ^ S.D. 238. 

77- Tenn,—^Ayrs v. State, 5 Coldw. 
26. 

7a IT.C.—State v. Razook, 103 S.E. 

67. 179 N.C. 708. 

31 C,J. p 678 note 5. 

79. 1 Chitty Cr.L. pp 1, 305, 316. 

sa Pa.—McCulloug’h v. Common¬ 
wealth, 67 Pa. 30. 

81. S.C-—State v. Bowman, 20 S.EL 
1010, 43 S.C. 108. 

31 C.J. p 578 note 9. 

Conseart of attozney yenexal 

(1) In Tennessee bill of indict¬ 
ment may not be sent to grand jury 
without sanction and approbation of 
attorney general.—State v. Davidson, 
103 S.W.2d 22, 171 Tenn. 347. 

(2) The purpose of a provision of 
Anti-Racketeering Act, 18 U.S.aA. § 
420 o, that prosecutions under the 
act shall be commenced only on ex¬ 
press direction of the attorney gen¬ 
eral of the United States is for pro¬ 
tection of those who might be liable 
to the act by requiring consent of 
mghest legal official of the govern¬ 
ment before a prosecution under the 
act can be commenced.—-Kick v. U. 
a, aC-A-Mo., 12^ T’.Zd 660, 168 A.!L. 
R. 791, certiorari denied 62 S.CL 302, 
814 U.iS. 687, 86 L.E^ <560, rehear¬ 


ing denied 62 S.Ct 411, 314 U.S. 71-5, 
86 L.EcL 570, rehearing denied 62 S. 
Ct 1103, 316 U.S. 710, 86 L.Ed. 1776. 

(3) Indictment under such act 
need not aver as condition precedent 
that attorney general of United 
States authorized prosecution, espe¬ 
cially where records of clerk’s office 
show that such authority was given. 
—U. S. V. Gramlich, D.C.I11., 19 P. 
Supp. 422. 

Signature of public prosecutor to 
indictment see infra §§ 56>-59. 

82. Del.—State v. Morris, Houst-Cr. 
124. 

83. Tenn.—State v. Davidson, 103 S. 
W.2d 22, 171 Tenn. 347. 

31 G.J. p 578 note 11. 

Power of grand Jury to make pre¬ 
sentment, or report in nature 
thereof, generally see Grand Ju¬ 
ries 5 34 d (2), (3). 

84. U.S.—Frisble v. U. S., La., 16 S. 
C5t 686, 157 U.S. 160, 39 L.Bd. 657. 

85. Tenn.—^Moody v. State, 6 Coldw. 
»299—^Isham v. State, 1 Sneed 111. 

80. Tenn.—^Pippin v. State, 2 Sneed 
43. 

87. Ga.—^Pinkney v. State, 95 S.B. 
539, 22 Ga.App. 106. 

88- Pa.—Commonwealth v. Pierce, 
21 Pa.Dist. 132. 

-31 C.J. p 678 note 17 [a], 
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89- Pa.—Commonwealth v. Wilson, 
4 A.2d 324, 134 Pa.Super. 222. 

•31 C.J. p 678 note 17 [a] (1). 
Necessity of preliminary examina¬ 
tion and commitment or binding 
over see siipra § 18. 

90. U.S.—U. S. V. Jenks, D.C.Pa., 
258 P. 763. 

31 C.J. p 578 note 17 [aj (3), [cj. 

91. Pa.—Commonwealth v. Kirk, 17 
A.'2d 196, 340 Pa. 346—Common¬ 
wealth V. Chirico, 177 A. -SOI, 117 
Pa.Super. 199. 

31 CJ. p 678 note 17 [a] (4). 
Xnfozmatio]! on which request for 
leave based 

Where a bill of indictment shows 
by indorsement a request of the dis¬ 
trict attorney for leave to present it 
to the grand Jury and the special 
leave granted by the court, it is a 
district attorney’s bill, and it mat¬ 
ters not where the district attorney 
obtained the information on which 
he predicated such request, nor is 
the bill affected by the fact that it 
was based on information furnished 
the district attorney in a present¬ 
ment by the grand Jury after in¬ 
vestigatory proceedings.—Common¬ 
wealth V. van den Berg, 41 Pa.Dist* 
& Co. 39, 30 DeLCo. 202. 

Beoord showing of reasons for MdE- 
I ittg leave 

I A district attpniey is not required 
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official for the same offense^ 2 qj. gyen where there j 
has been no presentment but in most jurisdic¬ 
tions leave or sanction of court ordinarily is not 
necessary.®^ 

§ 20. Term of Court and Time of Finding and 
Filing 

a. In general 

b. Particular time during term 
a. In General 

In so far as the term of court at which an indictment 
Is found and returned is concerned, it ia necessary and 
sufficient, to render the Indictment valid, that It be found 
and returned at an authorized term of court, that there 
be authority for a grand Jury at such term, and that the 
scope of the business which may be transacted at the 
term include the finding of the Indictment in question. 
It is Immaterial that accused was bound over to another 
term or that another term is being held at another place 
In the same judicial district; but a grand Jury Impaneled 
at one term may not return an indictment at a subse- 
quent term unless it is authorized to sit and act during 
such subsequent term and the Indictment In question Is 
within the scope of such authority. 

An indictment is a nullity where it is found by 
a grand jury at a term of court held at a time un¬ 
authorized by law®® or at a term at which no grand 
jury is authorized,®® or it is outside the purpose for 
which the special term of court at which it is 
found was convened,®*^ or it is returned by a jury 
impaneled at a preceding term of court and a con¬ 
stitutional provision requires a grand jury to be 
drawn at each term of court,®® or the investigation 
resulting in the finding of the indictment during 


§ 20 

the next succeeding term is new, rather than un¬ 
finished, business, and the grand jury is author¬ 
ized to continue to sit during such succeeding term 
solely for the completion of unfinished business or 
investigations.®® 

On the other hand, ordinarily an indictment may 
be found and presented, by a grand jury organ¬ 
ized and impaneled at such term, during any regu¬ 
lar,^ special or extraordinary,^ term of a court hav¬ 
ing jurisdiction; and, under due authorization, an 
indictment may be returned at an adjourned® or ex¬ 
tended^ term. Where a term of court is ordered 
by constitutional authority and a grand jury is reg¬ 
ularly drawn, the fact that in appointing such term 
the law was not strictly complied with will not viti¬ 
ate a conviction under an indictment found at such 
term.® 

There is no ground for saying that a grand jury 
is functus officio when it returns an indictment sev¬ 
eral months after it was impaneled where a stat¬ 
utory limitation of the time for which a grand jury 
may be impaneled is not exceeded, no other grand 
jury has been impaneled in the meantime, and under 
a constitutional provision a grand jury remains in 
office until a succeeding grand jury is impaneled.® 

Simultaneous terms at different places in same 
judicial district. While it is said that the practice 
of holding a term of court in another county during* 
sessions of the grand jury is to be disapproved and 
not encouraged,*^ nevertheless the validity of an 
indictment found at a special term of court® or 


to set forth on the record his rea¬ 
sons for asking leave to submit a 
district attorney’s bill to the grand 
Jury.—Commonwealth v. van den 
Berg, 41 Pa.Dlst. & Co. 39, 30 Del. 
202 . 

31 C.J. p 578 note 17 [a] (8). 

92, Pa.—Commonwealth v. Hack¬ 
ney, 178 A. 417, 117 Pa.Super. 519. 
31 C.J. p 578 note 17 [aj (6). 

92 U.S.—U, S. V. Madden, 26 P.Cas. 
No. 15,705, D.C., 1 Cranch CC. 45 
—U. S. V. Thompkins, D.C„ 28 P. 
Cas.No.16,483, 2 Cranch C.C. 46. 

94. S.C.—State v. Bullock, 32 S.Bl. 
424, 54 S.C. 800. 

81 C.J. p 579 note 18. 

Indictment preferred by order of 
court when no one will be prosecu¬ 
tor see Infra § 23. 

Leave of court to resubmit charge 
to grand Jury see Infra § 25. 

95. Ala.—^Davls v. State, 46 Ala. 80. 

98. Miss.--Williams v. State, 126 So. 

40, 156 Miss. 846. 

31 C.J. p S79 note 21. 

97. Ind.—^Wilson v. State» 1 BJackf. 
428. 

31 C.J. p 579 note 28, 


98. Miss.—Perkins v. State, 114 So. 

392, 148 Miss. 608—Walton v. 

State, 112 So. 790, 147 Miss. 851. 

99. U.S.—Evaporated Milk Ass’n v. 
Roche, C.C.A., 1*30 P.2d 845, affirm¬ 
ing 126 P.2d 467, certiorari grant¬ 
ed Roche V. Evaporated Milk 
Ass’n, 63 S.Ct 558, -318 U.S. 747, 
87 L.Ed. 1124, and reversed on oth¬ 
er grounds 63 S Ct. 938, 319 U.S. 
21, 87 L.Ed. 1185—U. S. v. McKay, 
D.C.Mich., 45 P.Supp. 1007. 

Pa—Commonwealth v. Wilson, 4 A. 
2d 324, 134 PaSuper. 222. 

1, Fla—Waterman v. Cunningham, 
166 So. 469, 123 Fla 149. 

31 C J. p 579 note 23. 

Where statute abolishing tenn has 
not gone into effect, and there is a 
term of court in fact and in law 
when the Indictment is returned, the 
indictment is not invalid.—Combs v. 
Commonwealth, 6 S.W.2d 1082, 224 
Ky. 653—81 C.J. p 579 note 23 [a]. 

2. N.T.—^People ex rel. Folk v. Mc¬ 
Nulty, 9 N.Y.S.2d 380, 256 App.Div. 
'82, reversing 8 N.Y.S.3d 806, af¬ 
firmed 18 N.B.2d 854, 279 N.Y. 563. 

31 C.J. p 579 note •27—28 aj, p 797 
note 79, 


3. Minn.—State v. Peterson, 63 N, 
W. 171, 61 Minn. 73, 28 L.R.A. 824. 

31 C.J. p 579 note 26. 

4. Tex.—^Bx parte McKay, 199 S.W. 
637, 82 Tex.Cr. 221. 

yxLrj authorized to remain in servioe 
An indictment filed in September 
term by grand Jury drawn for pre¬ 
ceding April term was sufficient 
where vote on Indictment had been 
taken during April term, and dis¬ 
trict court during April term entered 
an order pursuant to statutory au¬ 
thority directing grand Jury to re¬ 
main in service until the further or¬ 
der of the court.—^U. S. v. Parker, C- 
C.A.N.J., 103 F.2d 857, certiorari de¬ 
nied Parker v. U. S., 69 S.Ct. 1044,. 
307 U.S. 642, 83 L.Ed. 1522. 

5. Ohio.—State v. Thomas, 66 N.BL 
276, 61 Ohio St 444, 48 L.R.A. 469. 

31 C.J. p 579 note 32. 

6. La.—State v. Smith, 103 So. 634,. 
158 La. 129. 

7. Idaho.—Rich v. Varlan, «210 P. 
1011, 36 Idaho 356. 

2 Tex.—White v. State, 128 S.W.2d 
51, 139 Tex.Cr. -660, certiorari de¬ 
nied White v. State of Texas, 6C 
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found at a r^^ar term of court® which has not 
been finally adjourned is not, according to the de¬ 
cisions, affected by the fact that a regular term of 
court in another county in the same judicial district 
has been opened and is being held. A like rule ob¬ 
tains where an indictment is found during the term 
of a federal court at a particular place in the district 
and before such term has expired by adjournment 
sine die or commencement of a new term at that 
place, notwithstanding the intervention of stated 
terms at two other places in the district.^® 

Failure to select jurors before beginning of term. 
Where a statute providing that grand jurors shall 
be selected a prescribed number of days before the 
first day of the term of court is not mandatory, the 
improper designation of some members of the grand 
jur>' during the term to fill vacancies does not in¬ 
validate an indictment.^1 Under a statute provid¬ 
ing for the selection of a grand jury by a jury com¬ 
mission appointed at the preceding term or, where 
this is not done, for the issuance of a writ to the 
sheriff commanding him to summon persons to 
serve as grand jurors, an indictment returned by a 
jury selected by the latter method is not invalid in 
the absence of a showing that the failure to ap¬ 
point a jury commission at the preceding term was 
intentional;^® but it is otherwise where neither 
method provided by statute was followed and in¬ 
stead the grand jury was selected by jury commis¬ 
sioners appointed at the term in which the indict¬ 
ment was returned.!® 

Relation of term to commitment, binding over, or 
recognisance. Accused may be indicted at a term 
of court prior to the one to which he has been 
bound over;!^ and, in the absence of an applicable 

S.Ct 170, 308 U.S. 608, 84 I^Ed. 

•308, vacated 60 S.Ct 706, 309 U.S. 

631, 84 !Li.Ed. 989, and reversed on 
other grounds 60 S.Ct. 706, 309 U. 

S. 631, 84 L.Ed. 989, rehearing de¬ 
nied 60 S.Ct. 1032, 310 U.S. <530, <84 
Lr.Ed. 1342, mandate conformed to 
White V. State, 141 S.W.2d 961, 139 
Tex.Cr. 660. 

31 C.J. p 579 note 27 [b]. 

9. Idalio.—Rich v. Varian, 210 P. 

1011, 36 Idaho 355. 

31 C.J. P 579 note 29 [a]. 

lOu U.S.—U. S. V. Perlstein, B.C-N. 

J., 39 F.Supp. 965, affirmed, C.C.A., 

126 F.2d 789, certiorari denied 
Perlstein v. U. S., 62 S.Ct 1106, 

316 U.S. 678, 86 Ii.Ed. 1752. 

11. IlL—People V. Bote, 38 N.B.2d 
449, 676 Ill. 264. 

29. TeaL—Baeza v. State, 249 S.W. 

1054, 94 Tex.Or. 164. i 

18L Tex.—^Rnss^ v. State, 242 S.W. I 


Statute, he may be indicted at a term later than the 
one following his arrest and commitment or bind¬ 
ing over.!® Statutes providing for the discharge 
of a prisoner or the dismissal of the prosecution, if 
an indictment is not found against him at the next 
term of the court at which he is held to answer, 
or within a certain number of terms after his ar¬ 
rest or commitment, do not render invalid an indict¬ 
ment found at a subsequent term.!® 

According to the practice of some states, a bill of 
indictment cannot be found by a grand jury sum¬ 
moned for a term later than that named in accused’s 
recognizance, unless reasonable notice is first given 
him that the bill is to be laid before that grand ju- 
ry,^^ or such course of procedure is required by 
some pressing necessity;!® but this practice need 
not be followed by federal courts and grand juries 
sitting in such states.!® 

Jury ordered in vacation. Under some statutes, 
no objection may properly be raised to an indict¬ 
ment on the ground that the grand jury was called 
by order of a judge in vacation where, in the opin¬ 
ion of the court, the irregularity does not amount 
to corruption.®® 

b. Partdcular Time during Term 

An Indictment may be found, after the impanelment 
of the grand Jury, at any time during the term, even 
whiie the court is in recess, and it may be returned at 
any time thereafter during the same term when the 
court Is in session. The return may be made following 
a recess or temporary dismissal of the grand jury, or 
even after Its discharge, where it was reassembled during 
the same term pursuant to an order of the court. 

An indictment may be found at any time during 
the term;®! and it may be found for an offense 
committed after commencement of the term,®® and 
before the expiration thereof.®® Statutes provid- 

Wbere iadiotmeiLt is found during 
term menttoiied in reoognlzanoe no¬ 
tice of intended submissions of the 
bill to the grand Jury is not neces¬ 
sary.—Commonwealth v. Honus, 21 
Pa.Dist & Co. 42, 33 Sch.Leg.Rec. 
180. 

18. Pa.—Commonwealth v. Eohle, 2 
Elulp 329. 

19. U.S.—U. S. V. Powlowski, D.C. 
Pa., 270 F. 286. 

20. Kan.—State v. Marsh, 13 Kan. 
696. 

28 aJ. p 779 note 16 [b]. 

21. Iowa.—State v. Winebrenner, 25 
N.W. 146, 67 Iowa 230. 

31 C.J. p 579 note 24. 

22 . Pa.—Commonwealth v. Magid & 
Dickstein, 9 Pa.Dlst. & Co. 81, af¬ 
firmed 91 Pa.Super. 513. 

31 C.J. p 579 note 30. 

23. Gra.—Ring v. State, 22 fi.B. 526, 
96 Ga. 295. 


240, 92 Tex.Cr. 93, followed in Lit¬ 
tle V. State, 242 S.W. 7-33, 92 Tex. 
Cr. 296. 

14. Ark.—^Holmes v. State, 254 S.W. 
470, 160 Ark. 218. 

Conn.—State v. Chin Lung, 139 A. 
91, 106 Conn. 701. 

15. U.S.—U. S, V. Bates, '24 F.Cas. 
No.14.544. 

la. U.S.—^U. S. V. Powlowski, D.C. 

Pa., 270 F. 285, 

31 C.J. p 680 note 45. 

Right to discharge of prisoner or 
dismissal of prosecution under 
such statutes see Criminal Law § 
474. 

17. Pa—Commonwealth v. Winfield, 
40 PaDlst & Co. 474, 3 Fay.L.J. 
287—Commonwealth v. Harris, IS 
PaDist. 6b Co. 252, 27 Sch.Leg.Rec. 

241. 

31 C.J. p 680 note 49. 
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ing for organization of the grand jury on the first 
day of the term have been held directory, as dis¬ 
cussed in Grand Juries § 17, so that an indictment 
is not rendered invalid by failure to conform there- 
to,2^ or by a mistaken recital in the indictment that 
the grand jury was impaneled on the first day of 
the term.25 Also, where there was no intentional 
disregard of a statutory requirement, an indictment 
is not subject to attack because of the failure of 
the judge on the first day of the term to issue a 
writ directing the sheriff to summon a grand jury.26 

During, or before expiration of, recess. Under 
some statutes,27 or under the statutory law, the 
practice of the courts, and immemorial usage,28 the 
court may be in recess during the sessions of the 
grand jury without invalidating indictments found. 
Furthermore, an indictment is valid notwithstand¬ 
ing the grand jury was adjourned or recessed until 
another day of the term and, before the expiration 
of the recess, it was reconvened by the court or 
reassembled of its own accord or on the call of 
the foreman and returned or presented the indict¬ 
ment in open court.28 

After recess, dismissal, or discharge. An indict¬ 
ment returned before final adjournment of the term 
is not invalid because the grand jury acted after 
reassembling pursuant to orders of the court fol¬ 
lowing a temporary adjournment or recess^O or 
temporary dismissal.^! A like rule obtains where, 
without an order permitting a recess, the grand 
jurors were allowed to disperse and go to their 
homes, and the indictment was returned after the 
grand jury had reassembled pursuant to orders of 
the court.32 Even after the grand jury has been 
discharged, it may be reassembled by the court dur¬ 
ing the same term, as stated in Grand Juries § 5, 
and indictments then returned are valid but it is 
otherwise where the grand jury, after being duly 
discharged, reassembles on its own initiative or the 
suggestion of the sheriff or privately retained coun¬ 
sel and then finds and presents an indictment.84 
Although a grand jury, discharged until a future 


§ 22 

day, does not appear until the following day, it 
may, without being reimpaneled, return a valid in- 
dictment.25 

§ 21. Prosecutor or Informer and Indorse¬ 
ment 

In so far as they involve or affect indictments, as 
distinguished from preliminary complaints, some of the 
rules and practice relating to private prosecutors 
obsolete, while others are not of a general nature, but are 
based on statutes obtaining only in a few Jurlsohctlons 
and having a limited application. 

In England criminal prosecutions were generally 
instituted by private persons, although in the name 
of the king, and conducted by counsel employed by 
them; and the prosecutor was required to enter in¬ 
to a recognizance to pay costs if the court should 
so direct.26 

In the United States prosecutions usually are in¬ 
stituted by the public prosecuting oflBcer, at least 
where they are commenced by preferring an accu¬ 
sation before a grand jury, as discussed supra § 
19; but any person who can legally be a witness, 
and who has knowledge or information of any vio¬ 
lation of the criminal law, may make a complaint 
for the purpose of starting a prosecution in the ab¬ 
sence of statutory requirement to the contrary, as 
discussed in Criminal Law § 305, and sometimes, by 
statute, a prosecutor is made liable for costs imder 
certain circumstances, as discussed in Costs §§ 439, 
440, and his name is required to be indorsed on the 
indictment, as discussed infra § 23, The matter of 
disclosure of the names of private prosecutors or 
informers is treated in Criminal Law § 954. 

§ 22. - Necessity for Prosecutor or In¬ 

former 

Unless required by statute, an informer or private 
prosecutor is not necessary to an indictment. 

A statute providing that no indictment shall be 
found for a certain misdemeanor except on the 
complaint of the private individual particularly in¬ 
jured will, when applicable, be accorded effect 


24. Ind.—^Hugrlies v. State, *54 Ind. 
95 . 

31 C.J. p 579 note 38—^28 C.J. p 782 
note 62. 

25. Mass.—Commonwealth y. Col¬ 
ton, 11 Gray 1. 

29. Tex.—^Frey v. State, 8 S.W.2d 
459, 109 Tex.Cr. 16’8. 

27. Idaho.—^Rich v. Varlan, 210 P. 
mi, ae Idaho 355. 

a& N.T.—^People v. Jackson, 199 N. 

T.S. 870, 205 App.Div. 202. 

29. Ky.—^Marlon v. Commonwealth, 
108 S.W.2d 721, @69 Ky. 729. 


Miss.—^NTeilsen v. State, 115 So. 429, 
149 Miss. 228. 

30. Ala.—Kilpatrick v. State, 104 
So. 658, 213 Ala. 858. 

Bla.—Waterman v. Cunninfirham, 166 
So. 469, 123 Tla. 149—^Bx parte 
Acree, 149 So. 16, 110 Fla. *373. 

31. Ark.—^Bvers v. State, 20 S.W.2d 
622, 179 Axk. 1123. 

32. Ala.—Cochran v. State, 9<2 So. 
624, 18 Ala.App. 403, certiorari de¬ 
nied 92 So. 920, 207 Ala. 710. 
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33. Fla.—^Brannon v. State, 167 So. 
336, 117 Fla. 164. 

34. Fla.—^Hicks y. State, 120 SO. 
!330, 197 Fla. 199. 

33. Ind.—Clem y. State, <83 Ind. 418. 

36L Bnff.—1 Chitty Cr.L. pp 1, 305, 
316. 

Common-law right of priyate person 
to prefer accusation hefore grand 
Jury see supra S 19. 

37. Ala.—Bellinger y. State, 9 Sow 
I 399, 92 Ala. 86. 

I 31 C.J. p 680 note 57 [a]. 
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but, unless one is required by statute, an informer 
or private prosecutor is not necessar}* to an in- 
dictment.38 

§ 23. -Indorsement of Name of Prosecu¬ 

tor or Informer 

a. In general 

b. W’^ho are or may be prosecutors 

c. Time of indorsement 

d. Sufficiency of indorsement 

a. In (General 

The necessity of indorsing the name of a private 
prosecutor or informer on an indictment depends on 
statutory requirement; and the few statutes imposing 
such a requirement are of limited application. 

Unless required by statute,^^ the name of the 
prosecutor or informer need not be indorsed on the 
indictment.-^® In a few states statutes requiring 
the name of the prosecutor to be written or indors¬ 
ed on the indictment have been enacted for the pur¬ 
pose of protecting accused^^ by enabling him to look 
to some person for damages in case the prosecu¬ 
tion is malicious and unfounded^ 2 or for the pur¬ 
pose of rendering an individual liable for costs if 
the prosecution, initiated at his instance, fails 
but, by virtue of their express terms, some of these 
statutes cover only certain classes of offenses, such 
as trespasses, misdemeanors, trespasses and mis¬ 
demeanors,^® or trespasses, not amounting to fel¬ 
onies, against the persons or property of others 


and other statutes of this nature, although general 
in terms, except numerous classes of offenses there- 
from.4® W'Tiile, in the case of an offense within 
its terms, such a statute should be complied with 
where there is a private prosecutor,^® compliance 
therewith is unnecessary where there is no private 
prosecutor,^® as where the indictment is preferred 
on the information of some public officer in the 
necessary discharge of his duty®^ or by the public 
prosecuting attorney on his own motion,®^ or with 
the approval of the court,®® or after a presentment 
by the grand jury.®^ 

Under the express terms of a particular statute, 
a prosecutor may be dispensed with, and the prose¬ 
cuting attorney permitted to prefer an indictment 
without one marked thereon, on an order of the 
court to file an indictment, which may be ntade 
when it appears to the court that an indictable of¬ 
fense has been committed and that no one will be 
prosecutor.®® It is not necessary that the facts 
shall appear to the court by an examination of wit¬ 
nesses in open court or by proof formally taken; 
it is sufficient if the court acts on its own knowl¬ 
edge, or on the fact that an indictment has been 
found against accused at a previous term.®® The 
order need not show on its face that it has been 
made to appear to the court that an offense has 
been committed or that no one will be prosecutor, 
but this will be presumed.®'^ Also the order need 
not name the person on whom the offense was com¬ 
mitted.®® Under a statute providing that, after a 


38L Ala.—^Blackman v. State, 13 Sa 
313, 98 Ala. 77. 

3*1 O.J. p 580 note 60. 

Prosecutfaiff attorney proceeding 
without private prosecutor see 
District and Prosecuting Attor¬ 
neys § 14 a. 

39. Tenn.—^Brooks v. State, 2 S.W. 
2d 705, 1S6 Tenn. 461. 

31 C.J. p 580 note 64—16 C.J. p 801 
note 17. 

4a N.M.—Tenorio v. Territory, 1 N. 
M. 279. 

31 C.J. p (580 note 61—16 C.J. p 801 
note 15. 

jndiotment need not contain name 
of complainant or prosecutor 

Me.—State v. CotUe, 15 Me. 473. 

41. Tenn.—Brooks v. State, 2 fS.W. 
2d 705, 156 Tenn. 451—Rodes v. 
State. 10 Lea 414. 

49;. Pa.—Commonwealth v. Jackson, 
1 Del.Co. 31, IS Lanc.Bar 59—Mat¬ 
ter of Citizens* Memorial Ass*n, 
8 Phila. 478. 

48. Ur.S.—U.' S. v. Mundell, C.C.Va., 
*27 F.CaaNo.l5,8S4, 1 Hughes 416. 

liability of prosecutor for costs 
where name is marked on indlct- 
xnent see Costs f 439 d. 


44. U.S,—^U. S. V. Flanakin, Super. 
Ark., 25 F.Cas.No.l5,119a, Hempst. 
30. 

31 C J. p 580 note 63 [d]. 

45, Va.—^Thompson v. Com., 13 S.EL 
304, 88 Va. 45. 

31 C.J. p 580 note 65 [a]. 

4a U.S.—^U. S. V. Rawlinson, D.C., 
27 F.Cas.Noa6,123, 1 Cranch C.a 
86 . 

31 C.J. p 580 note 65 [b]. 

4ff. Mo.—State v. Sears, 86 Mo. 169. 
31 C.J. p 580 note 66 [c]—3 C.J, p 
78 note 13. 

4a Tenn.—State v. Davidson, 108 S. 
W.2d 22, 171 Tenn. 347—Brooks v. 
State, 2 «.W.2d 706, 156 Tenn. 461. 
31 C.J. p 581 note 66. 

49, Miss.—Cody v. State, 4 Miss. 
27. 

31 C.J. p 581 note 68. 
sa Pa.—Commonwealth v, Zavag- 
Uo. 12 PaDIst. & Co. 629. 

51, Mo.—State v. Kemp, 137 S.W.2d 
638, 234 Mo.App. 827. 

31 CJ. p 681 note 67 [h]. 

Constable's return 
Where an indictment is based on a 
constable's return made in the dis¬ 
charge o;r ^ official duty, it Is not 
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required that the name of a prosecu¬ 
tor be indorsed on the indictment.— 
Commonwealth v. New Bethlehem 
Borough, 15 Pa.Super. 158. 

52. U.S.—U. S. V. Mundell, CC., 27 
F.Ca8.No.l5,864, 1 Hughes 415, 6 
Call 245, 6 Va. 245. 

31 C.J. p 581 note 67. 

53. Pa.—Commonwealth v. Zavag- 
lia, 12 Pa.Dist. & Co. 629. 

54. Tenn.—State v. McCann, Meigs 
92. 

31 aJ. p 681 note 67. 

Ftatuta does not relate to present¬ 
ments 

Tenn.—State v. Davidson, 103 S.W. 

2d 22. 171 Tenn. 347. 

55b Tenn.—^Parham v. State, 10 Lea 
498. 

31 C.J. p 5'31 note 71. 

Order does not expire with term 
of court at which it is made.—State 
V. Cross, 2 Humphr., Tenn., 301. 

53b Tenn.—Lawless v. State, 4 Lea 
172. 

67- Tenn.—State v. Battrell, 7 Baxt 
167. 

31 C.J. p 681 note 76. 

58. Tenn.—State v. Klttrell, 7 Baxt. 
, q67. 
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trial on the merits, judgment shall not be arrested 
or reversed for omission to mark a prosecutor on 
an indictment, accused cannot after trial object 
that an indictment without a prosecutor marked 
thereon was found before the order of the court.®^ 
Indeed it seems that it is immaterial whether the 
order is made before or after the indictment is 
found.®® 

Death of prosecutor. Where the name of the 
prosecutor is indorsed on the indictment, his death 
will not render the indictment invalid.®^ 

Effect of omission. Some of the statutory pro¬ 
visions requiring indorsement of the name of a 
prosecutor on the indictment are regarded as man¬ 
datory, so that a failure to comply therewith ren¬ 
ders the indictment bad on timely objection but 
others are regarded as merely directory, so that 
noncompliance therewith does not affect the validity 
of the indictment.®® 

Ncmte of prosecuting attorney. In some states 
there is no law requiring the prosecuting attorney 
to indorse his name on the indictment.®^ 

The matter of signature by the public prosecutor 
is discussed infra § 56. 

b. Who Are or May Be Prosecutors 

In order that the name of a person may be Indorsed 
on an indictment as prosecutor in conform!^ with statu¬ 
tory provisions, he or she must appear as prosecutor, 
consent to the indorsement, and possess general com¬ 
petency to testify and to become liable for costs and 
damages. 

A "prosecutor” within the meaning of the stat¬ 
utes under consideration is the person who appears 
as such, and not merely one who makes a complaint 
and appears as a witness before the grand jury.®® 
It is not required that the person who makes the in¬ 
formation to set the machinery of the law in mo¬ 


tion should be the prosecutor marked on the indict¬ 
ment.®® In an early case it was held that the pros¬ 
ecuting officer had a discretionary power to indorse 
the governor as prosecutor on indictments whenev¬ 
er he should think the public interest required it.®^ 

A person cannot be made an indorser or prosecu¬ 
tor without his consent.®® One who is summoned 
by the grand jury to appear and testify, or who is 
otherwise compelled to become an informer or pros¬ 
ecuting witness, does not thereby become a prosecu¬ 
tor ;®® and even the voluntary appearance of a per¬ 
son as a witness before the grand jury does not 
necessarily make him the prosecutor,*^® although 
the opinion has been expressed that the name of a 
voluntary witness ought to be written as prosecutor 
at the end of the indictment.*^^ 

The prosecutor must generally be a person com¬ 
petent to become liable for the costs and for dam¬ 
ages in case of false imprisonment or malicious 
prosecution;*^® and if the person marked on an in¬ 
dictment as prosecutor is incompetent it is the 
same as though no prosecutor at all had been in¬ 
dorsed.*^® A general incompetency to testify, from 
want of religious belief or from infamy,*^^ or in the 
case of idiots, lunatics, and children too young to 
understand the sanctity of an oath,*^® will prevent 
one from being a prosecutor and from making the 
necessary information to found the criminal pro¬ 
ceedings. On the other hand, where a person is 
generally competent, but only incompetent in the 
particular case from interest or policy, he may be 
a prosecutor and make the information.*^® Except 
as stated above, and subject to any special statutor^s 
restrictions, any person may become a prosecutar.^*^ 
It is not indispensable that the informer or prose¬ 
cutor should have personal knowledge of the facts 
necessary to convict accused.*^® In the absence of 
a statute a husband is not a competent prosecutor 


»9. Tenn.—Kodes v. State, 10 Lea 
414. 

eo. Tenn,—^Parham v. State, 10 Lea 
408—Rodes v. State, 10 Lea 414. 

61. Ky.—Commonwealth v. Cun¬ 
ningham, 5 Litt 292. 

Tenn.—State v. Loftis, 3 Head 500. 

62. Tenn.—Medaris v. State, 10 
Terg. 239. 

31 C.J. p 681 note 79. 

63. Iowa.—State v. Briggs, 27 N.W. 
•368, 68 Iowa 416. 

31 C.J. p 682 note 82. 

64. Tex.—Nelson v. State, 101 S.W. 
1012, 61 Tex.Cr. 349. 

Indorsement of statutory attestation 
see infra 8 60. 

66. Ala.—^Blackman v. State, 13 So. 

•316, 98 Ala. 77. 

31 C.J. p 582 note 97. 

42 C J.S.-65 


66. Pa.—Commonwealth v. Barr, 25 
Pa.Super. 609. 

67. N.C.—-State v. English, ® N.C 
>436. 

88. Pa.—Commonwealth v, Jackson, 
1 Pa.Co. 38, 1 DeLCo. 81. 

31 C.J. p 582 note 1. 

69. Ky.—Commonwealth v. Hutche¬ 
son, 1 Bibb 355. 

31 C.J. p 683 note 2. 

70. N.C.—State v. Lupton, 63 N.a 
483. 

31 C.J. p 583 note 3. 

71. U.S.—U. *3. V. Rawlinson, D.C., 
27 P.Cas.No.16,123, 1 Cranch C.C. 
83. 

81 C.J. p 583 note 4. 

72. Tenn.—Wattingham t. State, 5 
Sneed 64. 

31 C.J. p 5*83 note 5. 
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73. Tenn.—State v. Tankersly, 6 
Lea 582. 

31 C.J. p '583 note 6 . 

74. Pa.—Commonwealth v. Barr, ’26 
Pa.Super. 609—Commonwealth v. 
Geary, 9 Pa.Co. 60. 

75. Pa.—Commonwealth v. Barr, '26 
Pa.Super. 609. 

76. P8L—Commonwealth v. Geary, 9 
Pa.Co. 60. 

31 C.J. p 683 note 9. 

77. Miss.—King v. State, 0 Miss. 
730. 

31 C.J. p 583 note 10. 

ownership of property damaged is 
not essential.—^People v. Novotny, 20 
N.B.2d 34, 371 lU. 58. 

78. Pa—Commonwealth y. Barr, 2i5 
PaSuper, 609. 
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on an indictment against his wife,"® and a married 
woman, not being liable for costs or amenable to 
accused for false imprisonment or malicious prose¬ 
cution, is not competent to become a prosecutor,^® 
but the rule may be otherwise under statutes ren¬ 
dering married women liable.^i Under a statute 
providing that a deserted wife may sue and be sued 
for any cause of action accruing subsequently to 
such desertion she may be a prosecutrix against her 
husband,®® 

a Time of Zndorsement 

After an indictment has been returned, It fs too late 
to Indorse the name of a prosecutor thereon. Some stat¬ 
utes require the Indorsement to be made before the in¬ 
dictment is submitted to the grand Jury. 

The indorsement should be made before the in¬ 
dictment is sent to the grand jury,®® or before it 
is returned by them,®^ according to the requirement 
of the statute. It may not be made after verdict,®® 
or pending a motion to quash or dismiss or a plea 
in abatement;®® and it may not be made, without 
the consent of the prosecutor, for the purpose of 
holding him liable for costs, after indictment found 
and nolle prosequi entered.®^ 

d. SnfSLdency of Indorsement 

To be sufRcient as the indorsement of the name of 
the prosecutor, an indorsement on an indictment must 
disclose that the person whose name Is indorsed Is In¬ 
tended as the prosecutor; but It need not be In any 
particular form of words nor, in the absence of statutory 
requirement, need it be made on any particular part of 
the Indictment. 

Under a statute requiring the name of a prosecu¬ 
tor to be indorsed on the indictment except in cer¬ 
tain cases, the indorsement on the indictment must 
be sufficient to show that the person indorsed was 
intended as the prosecutor,®® or it must be suffi¬ 
cient to bring the case within a statutory excep¬ 
tion;®® but no particular form of words is neces¬ 
sary.®® When required by the statute, the indorse¬ 


ment must give, not only the name, but also the 
title or profession and the residence of the prose¬ 
cutor,®^ unless the provision is regarded as merely 
directory.®® The indorsement generally is required 
to be written at the foot of the indictment;®® but 
it may be made on any part of the indictment in 
the absence of a statute requiring it to be made on 
a particular part.®^ 

§ 24. Finding of Grand Jury 

a. In general 

b. As affected by charge to jury or ab¬ 

sence thereof 

c. Evidence in support thereof 

d. Vote on, or concurrence in, finding 

e. Conclusiveness of finding 

a. In General 

It Is essential to an Indictment that the grand jury 
shall have found It to be a true bill; and ordinarily the 
bill of Indictment submitted to the grand jury must be 
found either to be a true bill or not a true bill; but where 
the bill contains two or more counts or names two or 
more persons the finding of a true bill need not extend to 
ail of such counts or persons. Mere irregularities in the 
finding may be without prejudice. 

It is, of course, essential to an indictment that 
it shall have been found by the grand jury to be a 
true bill.®® It is a general rule that, when a bill 
of indictment is submitted to the grand jury, their 
power to find as to the charge is limited by the bill 
as submitted, so that they must either find a true 
bill or not a true bill.®® It follows that, when a bill 
of indictment is submitted to the grand jury, they 
cannot find specially or conditionally, or find a true 
bill as to part of the charge and not a true bill as 
to the residue.®*^ However, some authorities hold 
that the finding of a true bill for a lesser offense 
than that charged is equivalent to the finding of 
'*no bill” as to the higher offense,®® and uphold it 
as an indictment for the lesser offense.®® 


79. Tenn.—State v. Tankersly, -6 
Lea 582. 

80. Tenn.—Wattinsrham v. State, 5 
Sneed 84—^Moyers v. ^tate, 11 
Humphr. 40. 

81. Mo.—State v. Shaw, 46 Mo.App. 
383. 

88l Tenn.—^Moye v. State, 202 •S.W. 

919, 139 Tenn. 680. 

31 C.JT. p 583 note 15. 

88L Tenn.—Moyers v. State, 11 
Humphr. 40. 

31 C.J. p 582 note 92. 

Mo.—^McWaters v. State, 10 Mo. 
167—State v. McCourtney, 6 Mo. 
649. 

8Si, Miss:-^Moore v. State, 21 Mis& 
259. 


I 88. Ky,—Allen v. Com., 2 Bibb 210. 

I 31 C,J. p 582 note 96. 

87. N.C.—State v. Hodson, 74 N.a 
151. 

8a Art.—State v. Denton, 14 Ark. 
343. 

>31 O.J. p 582 note i$^. 

89. Ohio.—State v. Elliott, 1 Ohio 
Dec., Reprint, 572, 10 West.Li.J. 
409. 

>31 C.J. p 682 note 84 ta], [bj. 

9a Va.—Commonwealth v. Dove, 2 
Va.Cas. 29, 4 Va. 29. 

31 O.J. p 682 note 85. 

91. Ky.—Commonwealth v. Gore, 8 
Dana 474. 

92. Va,—Commonwealth v. Dever, 
10 Lei^b 685, 37 Va. 685. 

31 C.J. p 682 note 89. 
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9a Ky.—^Allen v. Com., 2 Bibb 210. 
Va,—^Haught v. Com., 2 Va.Cas. 3, 4 
Va, 3. 

94. Mo.—Williams v. State, 9 Mo. 
270. 

95. U.S.—Cooper v. U. S., W.Va,, 
247 F. 46, 169 CC.A. 263. 

9a N.C.—State v. Ewing, 37 S.E. 

332, 127 N.C. 655. 

31 C.J. p 584 note 40. 

97. N.C.—State v. Ewing, supra. 

31 C.J. p 684 note 40. 

9a Ga.--Williams v. State, 78 aK 
854, 13 Ga,App. 83. 

99. Ga,—Williams v. State, supra. 
Va,—Hall s Case, 3 Gratt. 566, 44 
Va, 566. 
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In any event, the general rule does not prevent 
the grand jury from finding a true bill as to one or 
more counts of a bill of indictment, and not a true 
bill as to other counts, for each count is a separate 
and complete charge;^ and, where a bill of indict¬ 
ment is preferred against several persons, it may 
be found a true bill as to one or more, and not a 
true bill as to the others.^ 

An indictment is not invalid because found in a 
building other than the one in which the court room 
IS situated where the buildings are adjacent and 
for all practical purposes the grand jury were func¬ 
tioning at the courthouse.® 

There may be an irregularity in the finding of an 
indictment which does not affect any substantial 
right of accused.^ The fact that accused was 
brought into the court room handcuffed and the 
grand jury may have there seen him thus secured 
does not authorize the inference that they were 
prejudiced against him in finding the indictment.® 
It has been held that an indictment will not be viti¬ 
ated because one or more members of the grand 
jury were intoxicated while it was under consider¬ 
ation by that body.® Also the fact that a bottle of 
beer purchased by a witness for the state was car¬ 
ried by him into the grand jury room, and that one 
of the jurors tasted it to determine whether or not 
it was beer, will not invalidate the indictment re¬ 
turned by the grand jury.*^ The fact that the final 
report of the grand jury was drawn by an attorney 
who was not the district attorney or a grand juror 
does not invalidate an indictment where it does not 
appear that the attorney was present at any delib¬ 
erations of the jurors or otherwise assisted them in 
their proceedings and findings.® 


b. As Affected by Charge to Jury or Absence 

Thereof 

Indictments which the grand Jury Is authorized to 
find are not invalidated by mistakes in the charge of the 
court to the grand jury or failure of the court to give any 
charge. 

While it is generally the duty of the court to 
charge the grand jury as to their duties, as dis¬ 
cussed in Grand Juries § 21 a, the validity of their 
presentments or indictments is not affected by the 
failure of the court to charge as provided by stat¬ 
ute.® Mistakes in a charge will not affect an in¬ 
dictment which the jury are authorized to find.l® 

Delegation of duty to prosecuting attorney. In 
the absence of a showing that accused was preju¬ 
diced thereby, the validity of an indictment is un¬ 
affected by the fact that the court, although re¬ 
quired by statute to charge the grand jury, delegat¬ 
ed that duty to the prosecuting attomey.^^ 

c. Evidence in Support Thereof 

(1) In general 

(2) Competency and legality 

(3) Weight and sufficiency 

(1) In General 

Except where it properly rests on knowledge of the 
facte by members of the grand Jury, an Indictment or 
presentment cannot be sustained where there was no evi¬ 
dence before the grand Jury in support thereof; but the 
authorities differ as to whether the rule extends to a 
lack of evidence of a necessary fact. Under a few stat¬ 
utes an indictment may be found on the authenticated 
minutes of evidence given before the committing magis¬ 
trate. 

An indictment cannot be sustained if there was 
no evidence before the grand jury to support it,^® 


1. S.C.—state V. Thomas, 55 S.B3. 
893, 75 S.C. 477. 

31 C.J. p 584 note 43. 

2. La.—State v. Aucoin, •23 So. 10*4, 
50 La-Ann. 49. 

31 C.J. p 684 note 44. 

Other persons named in indictment 
An indictment against certain per¬ 
sons is not vitiated by a failure to 
indict other persons named therein. 
—^U. S. V. Central Supply Ass*in, D.C. 
Ohio, 37 F.Supp, 890. 
a Miss.—Whitaker v. State, 106 So. 
96. 141 Miss. 788. 

4. Ark.—^Latourette v. State, 120 6. 

W. 411, 91 Ark. 65. 

& Pa.—Commonwealth v. Weber, 31 
A. 481, 167 Pa. 163. 
a Fla.—Skipper v. Schumacher, 169 
So. 58, 64, 124 Fla. 384, citing Cor. 
pus Jtuis, and appeal dismissed 
and certiorari denied 67 S.Ot. 39, 
299 U.S. 507, 81 KHd. 376. 
Miss.~Allen v. State, 61 Miss. 627. 


7. Ala.—Guarreno v. State, 42 So. 
833, 148 Ala. 637. 

a La.—State v. Harris, 1 So. 446, 
'39 La.Ann. 228. 

9. Wis.—State v. Lawler, 267 N.W. 

65, 221 Wis. 423, 105 A.L.R. 668. 
31 C J. p 683 note 28. 

Absent members 

(1) The fact that two absent 
members of grand jury did not re¬ 
ceive same charge that others re¬ 
ceived before joining their fellow 
members did not alfect validity of 
bill returned by grand jury.—State 
V. Smith, 108 So. 584, 15'8 La. V29. 

(2) Under a statute providing that 

“the grand jury may at all reason¬ 
able times ask the advice of the 
. . . court,” while the grand ju¬ 

ry as a whole should be present 
when the advice is given, an indict¬ 
ment was not vitiated because the 
court gave instruciions relating to 
the law governing the crime charged 
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to part of the grand jurors in the ab¬ 
sence of the others.—State v. Edger- 
ton, 69 N.W. 280, 100 Iowa 63. 

la Mo.—'State v. Turlington, 16 S. 

W. 141, 102 Mo. 642. 

31 C.J. p 683 note 24. 

Charge iLOt taking ftreedom of deter¬ 
mination from jury 
Indictments found by grand jury 
were not invalid because of the 
charge to the grand jury by the Jus¬ 
tice, even if the justice considered 
that there should be Indictments re¬ 
turned and conveyed that thought 
to the grand jury, where freedom of 
determination was not taken from 
the grand jury.—State v. Ellenstein, 
2 A2d 454, 121 N.J.Law 304. 

IL m. —^People V. Jordan^ 127 N.B. 
117, 292 Ill. 514. 

12 . Cal.—Greenberg v. Superior 

Court for City and County of San 
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except where an indictment is properly returned^^ 
or a presentment is properly made^^ by the grand 
jury on the knowledge of the facts by its members 
without having witnesses summoned before it. Un¬ 
der some statutes a grand jury, although authorized 
to make a presentment on knowledge of its mem¬ 
bers, may instead make it on the testimony of wit¬ 
nesses summoned by itself or by order of the dis¬ 
trict attorney 

The grand jury’s duty of inquirj" extends to the 
ascertainment of every material fact necessary for 
a valid indictment, including identification of ac¬ 
cused;^® a true bill containing an averment of a 
prior conviction cannot properly be found without 
proof before the grand jury of such conviction 
and an attack on an indictment on the ground of an 
entire lack of evidence of a jurisdictional fact has 
been sustained.^® However, it has also been held 
that the fact that no evidence was introduced be¬ 
fore the grand jur}' to sustain some particular fact 
necessary to constitute the offense charged,or 
required to be proved by the prosecution on the trial 
in order to make out a case,-<l will not affect the 
validity of the indictment, particularly where such 
fact merely has to do with the grade of the of¬ 


fense.21 

The evidence on separate indictments against dif¬ 
ferent persons for different offenses should be heard 
separately2 and the testimony on which a par¬ 
ticular indictment is based should be heard after, 
rather than before, the bill of indictment is drawn.^? 

Finding cyt% evidence before committing magis¬ 
trate. Sometimes by statute an indictment may be 
found by the grand jury on the minutes of the ev¬ 
idence given by witnesses before the committing 
magistrate,^^ provided the minutes of such testi¬ 
mony are sufficiently authenticated as required by 
the statute.25 

(2) Competency and Legality 

It Is recognized that an Indictment should be based 
on legal and competent evidence; but the holdings vary 
respecting the effect on an Indictment of the presentation 
of illegal or Incompetent evidence. The indictment is in 
general not invalidated where there was other evidence 
before the grand Jury on which It might properly be 
found. 

A grand jury may return an indictment where the 
evidence before it in support of the indictment is 
competent26 and would be admissible on the trial.27 


Francisco. 121 Md 713, 19 Cal.2d 

319. 

31 O.J. p 935 note 51. 

A diverarent eondiuion -was 
reached in one case where. aJthousrh 
it was said that a grand Jury has 
the lawful power to return a true 
bill only on evidence of probable 
cause and that an indictment should 
be quashed where a true bill is re¬ 
turned in the absence of any evi¬ 
dence. and it was also said that. If 
able to do so. the court would find 
that a true bill was found without 
any supporting evidence, neverthe¬ 
less the court held that it was un¬ 
able to find that fact without a dis¬ 
closure of what took place before 
the grand jury and that door of in¬ 
quiry was closed to it.—^U. S. v. Lew¬ 
is, D.C.Pa.. 3 F.Supp. 279. 

contention of absence of evidence 
not sustained 

<1) Assignment that grand Jury 
had no evidence before them to war¬ 
rant indictment was not sustained, 
where first grand Jury were dis¬ 
charged but members thereof sitting 
as new grand Jury heard some evi¬ 
dence on case before returning in¬ 
dictment—State V. Shawley, 67 'S.W. 
2d 74, 334 Mo. 352. 

(2) A contention that an indict¬ 
ment was not legally sufficient be¬ 
cause no evidence was presented to 
the grand Jury at the hearing of the 
bill of indictment which was re¬ 
turned as a true bill was not upheld 
where the indictment as returned 


and entered on the records of the 
court showed that there was evi¬ 
dence at the hearing of the bill by 
the grand jury, on which the bill 
was returned as a true bill, and ac¬ 
cused offered no evidence to the con¬ 
trary, nor did he contend that the 
only witness whose testimony was 
received by the grand Jury as evi¬ 
dence was disqualified.—State v. Da¬ 
vis, 164 S.R 732. 203 N.C. 47, cer¬ 
tiorari denied Davis v. State of 
North Carolina, 63 S.Ct 91, 287 U.S. 
645, 77 LuEd. 558. 

13. La.—State v. Dallao, m So. 4, 
187 La^ 392, appeal dismissed Dal¬ 
lao V. State of Louisiana, 58 S.Ct. 
51. 302 U.S. 635, 82 L.Ed. 494, re¬ 
hearing denied 58 S.Ct. 138, 302 U. 
S. 777, 83 *L.Ed. 601. appeal dis¬ 
missed Couche V. State of Louisi¬ 
ana, 58 act. 48. 30*2 U.S. 636. 82 
L.Ed. 495, rehearing denied 58 S. 
Ct. 137, 302 U.S. 776. 82 L.Ed. 601, 
appeal dismissed Ugarte v. State 
of Louisiana, 5'8 S.Ct. '51. 302 U.S. 
635, 82 L.Ed. 494, rehearing denied 
68 S.Ct 139, 302 U.S. 777, 82 L.Bd. 
601—State v. Vial, 96 So. 796, 153 
La. 883. 

14. Mass.—Commonwealth v. Hay¬ 
den, 40 N.E. 846, 163 Mass. 453, 47 
Am.S.R. 468, 28 L.R.A. 318, 

31 C.J. p 58'3 note 53. 

16. Tenn.—Stanley v. State, 104 S. 
W.2d 819, 171 Tenn. 406. 

la Ala.—Crow v. State, 183 So. 
897, 28 Ala.App. 319. 
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17. Mich.—^People v. McDonald, 206 
N.W. 616, 233 Mich. 98. 

18. N.T.—People v. Tannenhaus, 251 
N.T.S. 385, 140 Misc. 704. 

19. Mo.—State v. Bragg. App., 2'20 
aw. 25. 

2a Mo.—State v. Randolph. 123 S. 

W. 61, 139 Mo.App. 314. 

31 C.J. p 585 note 56. 

81. Mo.—State v. Bragg. App., 220 
aw. 25. 

22. Ga.—^Bvans v. State, 36 S.E. 286, 
17 Ga.App. 120. 

23. Pa.—Commonwealth v. Bennett, 
8-8 Pittsb.Leg.J. 53*2, 54 York Leg. 
Rec. 117. 

31 C.J. p '585 note 60. 

24. Iowa.—State v. Marshall, 74 N. 
W. 763, 105 Iowa 38. 

31 C.J. p 585 note 61—16 C.J. p 316 
note 90. 

25. Iowa.—State v. Wise, 50 N.W. 
59, 83 Iowa 596. 

31 O.J. p 585 note 62. 

28. Wis.—State v. Lawler, 267 N.W. 
65, 221 Wis. 423, 105 A.L.R. 568. 
Convict is not incompetent witness 
on whose testimony an indictment 
cannot be found by a federal grand 
Jury.—Colbeck v. U. S., C3.C.A.I11., 10 
F.2d 401, certiorari denied Hacke- 
thal V. U. S., 46 S.Ct 471, 270 U.S. 
663, 70 L.Bd. 788, Colbeck v. U. S., 46 
act 474, 271 U.S. 662, 70 L.Ed. 1138, 
and Lanham v. U. S., 46 S.Ct 474, 
271 U.S. 66*2, 70 L.Ed. 1138. 

27. N.T.—^People v. Tumen, 292 N. 
Y.a 693, 161 Misc. 645. 
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Conversely, to warrant the return of an indictment, 
it should be based on competent legal evidence^® 
such as is legitimate and proper before a petit ju- 
rv;^® and according to some authorities an indict¬ 
ment may be overthrown when attacked, in a proper 
and seasonable manner, on the ground that it is 
based entirely on incompetent or illegal evidence.30 
An indictment is not vitiated, however, by the fact 
that there was some incompetent or illegal evi¬ 
dence before the grand jury if there was any legal 
or competent evidence before the grand jury on 
which the indictment might be found.^^ Indeed, 
it has been stated that the courts generally will not 
inquire into the legality or competency of the evi¬ 
dence received before a grand jury,32 where the 


proceedings of the grand jury are regular on their 
facets and there is no statute which specifies the 
kind of evidence necessary to the finding of a true 
bill,34 or that they will not make such an inquiry in 
the absence of extraordinary circumstances^^ or un¬ 
less the ends of justice imperatively require it.36 
Broader statements are that the grand jury alone 
is the judge of the competency of the testimony on 
which it acts in returning an indictment ;3 7 that 
accused has no right to avail himself of the legal 
incompetency of the evidence on which the grand 
jury acted and that an indictment cannot be im¬ 
peached by showing that it was returned on illegal 
testimony.39 

Oath administered to zvitnesses. An indictment 


28. IT S.—Cox V. Vaught, C.C.A.Okl., 
62 F.2d 562—In re Cravens, D.C. 
Mo., 40 P.2d 931—Nanflto v. U. S., 
C.C.A.Neb., 20 F.2d 376—Murdick 
V. U. S. C.C.A.Minn.. 15 F.2d 965, 
certiorari denied Clarey v. U. fl., 
47 S.Ct. 765, 274 U.S. 76*2, 71 L. 
Ed. 1332. 

Iowa.—State v. Hiatt, 1 N.W.2d 736, 
2-31 Iowa 643. 

K.T.—People v. Drucker, 4 N.Y.S. 
2d 360, 167 Mlsc. *557, affirmed 11 
N.Y.S.2d 546, 256 App.Div. 1001— 
People V. Nicosia, 298 N.Y.S. 591, 
164 Misc. 152—^People v. Frazer, 
201 N.Y.S. 7'5. 

Okl.—Spivey v. State, 104 P.2d 268, 
69 Okl.Cr. 397. 

31 C.J. p 585 note 46. 

29. Conn.—State v. Kemp, 9 A.'2d 
63, 126 Conn. 60. 

NY.—People v. Rauch, 251 N.Y.S. 

454, 140 Misc. 691. 

31 C.J. p 585 note 46. 

30. U.S.—Murdick v. U. S., C.C.A. 
Minn., 15 P.2d 965, certiorari de-1 
nled Clarey v. U. S., 47 S.Ct. 765, 
274 U.S. 752, 71 L.Bd. 1832. 

Ala.—Hill V. State, 101 So. 298, 20 
Ala.App. 197. 

N.Y.—People v. Pisanti, 38 N.Y.S.2d 
850, 179 Misc. 308. 

31. U.S.—Gates v. U. S., C.C.A.Ohlo, 
122 F.2d 571, certiorari denied 6'2 
S.Ct. 478, 314 U.S. 698, 86 L.Ed. 
558, and 62 S.Ct 483, 314 U.S. 698, 
86 L.Ed. 6'^8—Murdick v. U. S., C. 
C.A.Mmn., 15 F.2d 965, certiorari 
denied Clarey v. U. S., 47 S.Ct 765, 
274 U.S. 7-52, 71 L.Ed. 1332—U. S. 
V. Oley, D.C.N.Y.. 21 F.Supp. 281— 
U. S. V. Jones, D.C.N.Y., 16 F.Supp. 
135. 

Ga.—Price v. Cobb, 11 S.B.2d 822, 63 
GcuApp. 694. 

N.M.—State v. Chance, '221 P. IS-S, 
29 N.M. 34. 

N.Y.—People v. Miro, 271 N.Y.S. 841, 
151 Misc. 164. 

W.Va.—State v. Dotson, 123 S.E. 463, 
96 W.Va. 596. 

Modlfled statements of rule 

(1) While the introduction of 


some incompetent evidence before 
the grand Jury is not fatal where 
there is an abundance of proper le¬ 
gal testimony and there can be se¬ 
rious question about its sufficiency, 
it is indicated that It might be other¬ 
wise in a close case on the proof.— 
People V. Tumen, 292 N.Y.S. 693, 161 
Misc. 64*5. 

(2) Also, it is said that' an indict¬ 
ment may be overthrown where It Is 
based extensively on conflicting and 
hearsay evidence, leading and sug¬ 
gestive questions, and prejudicial 
testimony.—^People v. Nicosia, 298 N. 
Y.S. 591, 164 Misc. 163. 

32. Miss.—State v. Bates, 192 So. 
832, 187 Miss. 172. 

N.M.—State v. Chance, 2'21 P. 183, 
29 N.M. 34. 

28 C.J. p 809 note 77. 

Trial court is not required to in¬ 
quire into character of evidence that 
influenced grand Jury in finding in¬ 
dictment.—Richardson v. State, ISO 
So. 718, 100 Fla. 835. 

Sevlew 

(1) Court will not review proceed-* 
ings before grand Jury to determine 
whether they acted on competent 
evidence.—U. S. v. Herzig, D.C.N.Y., 
26 P.2d 487. 

(2) That indictment was based 
solely on hearsay evidence is not re- 
viewable.—People V. Brown, 277 P. 
320, 207 Cal. 172, certiorari denied 
Brown v. State of California, 50 S. 
Ct. 20, 280 U.S. 515, 74 L.Ed. 586. 

33. U.S.—^U. S. V. Atlantic Commis¬ 
sion Co., D.C.N.C., 46 F.Supp. 187— 
U. S. V. Direct Sales Qo., D.C.S.C., 
40 F.Supp. 917. 

Absence of facts rebuttifig presump¬ 
tion of legality 

Proceedings before grand Jury 
may not be explored without some 
facts that rebut presumption that in¬ 
dictments are returned on legal evi¬ 
dence.—^Laska v. U. S., C.C.A.Okl., 82 
F.‘2d 672, certiorari denied '56 S.Ct. 
957, 298 U.S. 689, 80 L.Ed. 1407. 
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34. US —^U. S V. Direct Sales Co., 
D.C.S.C., 40 F.Supp. 917. 

There is no law, in some states, 
which fixes the nature of the evi¬ 
dence on which the grand Jury must 
rest their conclusions.—’State v. Dal- 
lao, 175 So. 4, 187 La. 393, appeal dis¬ 
missed Dallao V. State of Louisiana. 
58 S.Ct 51, 802 U.S. 635, 82 L Ed. 
494, rehearing denied 58 S.Ct. 138, 
302 U.S. 777, 82 L.Ed. 601, appeal 
dismissed Couche v. State of Louisi¬ 
ana, 58 S.Ct. 48, 302 U.S. 636, 82 L. 
Ed. 495, rehearing denied 68 SCt 
137, 302 U.S. 776, 82 L.Ed. 601, ap¬ 
peal dismissed Ugarte v. State of 
Louisiana, 58 S.Ct -51, 302 U.S. 635, 
82 L.Ed. 494, rehearing denied 68 S. 
Ct. 139, 302 U.S. 777, 8'2 LBd. 601— 
State V. Taylor, 139 So. 463, 173 La. 
1010, certiorari denied Taylor v. 
State of Louisiana, 52 S.Ct. 408, 285 
U.S. 547, 76 L.Ed. 938—State v. Vial. 
96 So. 796, 153 La. 883. 

35. Mass.—Commonwealth v. Lam- 
mi, 37 N.E.2d 250, 310 Mass. 159. 

36. U.S.—McGregor v. U. S., Md., 
134 F. 187, 69 C.C.A. 477. 

OrosB and prejudicial irregularity 
If a clear and positive showing is 
made to the effect that the impro¬ 
priety of evidence introduced before 
the grand Jury was so flagrant as to 
constitute gross and prejudicial ir¬ 
regularity and fraud in the conduct 
of grand Jury proceedings, district 
court would be warranted in inter¬ 
posing its authority to prevent in¬ 
justice.—U. S. V. Atlantic Commis¬ 
sion Co., D.C.N.C., 45 F.Supp. 187. 

37. Tex.—Barnes v. State, 116 S.W. 
2d 408, 134 Tex.Cr. 461. 

38. N.J.—State v. Borg, 152 A. 788, 
9 N.J.Misc. 69. 

39. Tex.—Hyde v. State, 68 S.W.2d 
633, 123 Tex.Cr. 248. 

Indictment is not invalidated by 

presentation of illegal evidence to 
the grand Jury—State v. Hiatt, 1 N. 
W.2d 736, 231 Iowa 643. 



INDICTMEXTS AND IXFORMATIOXS 


42 C.J.S. 


§ 24 

is void where it is founded on the testimony of wit¬ 
nesses not properly sworn in open court as required 
by law,^^ or where the oath to witnesses was ad¬ 
ministered by the foreman of the grand jurj* and 
he was without power to do so under the circum¬ 
stances,^^ or where there w'as a substantial depart¬ 
ure from the form of oath prescribed by statute.^- 
However, where the grounds on which an indict¬ 
ment may be set aside are enumerated by statute, 
and are expressly made exclusive of all others, a 
court may not have authority to inquire as to the 
form of oath administered to the witnesses and 
in jurisdictions where witnesses are allowed to be 
sworn in the grand jury room it has been held that 
no inquiry as to the oath administered to them can 
be entered into by the courts for the purpose of in¬ 
validating indictments.^^ 

Mode and place of examination of witnesses. 
Where witnesses were examined secretly before the 
grand jury, the court has no power to inquire into 
the mode in which the examination was conducted 
for the purpose of invalidating an indictment.^^ On 
the other hand, where witnesses for the state were 
required by the judge to be examined publicly and 
in open court, an indictment found on such testi¬ 
mony is invalid.^* Also, an indictment is invalid 
where witnesses demonstrated and explained par¬ 
ticular matters and were questioned when the 
grand jury was visiting the premises, without an 
order of court, and when other persons, prohibited 
by statute from being present during a session of 
the grand jury, were present.'*^ 

Evidence obtained by unlawful seizure. That 
competent evidence produced before the grand jury 
was obtained by unlawful seizure does not affect 
the validity of the indictment,especially where 


the indictment is not based on evidence thus un¬ 
lawfully obtained.^3 

Ezndence given or produced by accused. An 
indictment based on evidence secured in violation 
of a constitutional or statutory provision, that no 
person in a criminal case shall be compelled to be 
a witness against himself, will as a general rule be 
deemed invalidbut this rule does not apply 
where accused testified voluntarily or waived his 
privilege,or where, when he appeared before 
the grand jury, he had not been charged with the 
offense for which he was subsequently indicted,®^ 
or where he merely appeared before a preceding 
grand jury and failed to produce books and papers 
called for by a subpoena, and it does not appear 
that evidence of his appearance and failure to pro¬ 
duce books and papers was presented to the subse¬ 
quent grand jury.®^ The mere fact of appearance 
as a witness by accused is not sufficient to invali¬ 
date the indictment.5^ Also the indictment is not 
vitiated by the fact that, while the grand jury were 
visiting the jail, accused was brought before the 
jury and identified.®^ 

A grand jury is without power to return an in¬ 
dictment in violation of a statute prohibiting the 
prosecution of a person in respect of a matter con¬ 
cerning which he has produced documentary evi¬ 
dence before a grand jury.®® 

Outside influence from written matter. The pres¬ 
ence in the grand jury room of a report of a bar as¬ 
sociation charging accused with the offense for 
which he was indicted, and its consideration by the 
jury, vitiate the indictment because of the effect on 
the deliberation and acts of the jury of an outside 
influence ;®7 but a recital in an indictment by a fed¬ 
eral grand jury that the prosecution was commenced 


4a U.S.—U. S. V. Coolldge, C.C. 
Mass., 25 F.Oas.No. 1,458, 2 GalL 
344. 

28 CJ, p 807 note 48. 

41. Pa.—Commonwealth v. Rhey, 40 
Pa.Dist & Co. 684, 89 Pittsb.Leg. 
Ii.J. 163. 

42. Qa.—Switzer v. State, 65 S.B. 
1079, 7 Ga.App. 7. 

28 C.J. p 808 note 57. 

43L Tex.—Morrison v. State, 41 Tex. 
416. 

44. Miss.—Smith v. State, 61 Miss. 
754. 

28 CJS. p 807 note 49. 

^ U.a—U. S. V. Reed, C.C,N.Y„ 27 
F.Cas.No.l6,lS4, 2 Blatchf. 435. 

4a N.C.—State v. Branch, 68 N.C. 
X2 Ao^R. 633. 

,47, Cell —^People v. Brown, 253 P. 

735, 81 CaLAPP. 226. 

4a U.S.—Hillman t. U, S., Wash., 


192 F. 264, ll^ C.C.A. 622, certio¬ 
rari denied 32 S.Ct. 834, 225 U.S. 
699, &6 I..Ed. 1263. 

4a U.S.—U. a V. Sllverthome, D.C. 
N.T., 265 F. 853. 

Zf there is any Iwil and compe¬ 
tent additional evidence supportingr 
the indictment, the fact that hooks, 
records, etc., obtained by unlawful 
search and seizure, were used in 
procuring: indictment is immaterial. 

-Cravens v. U. S., C.C.A.MO., 62 F. 

2d 261, certiorari denied 53 S.Ct. 594, 
289 U.S. 733, 77 LuEd, 1481. 
sa IlL—Boone v. People, 36 N.E. 

99, 148 Ilf. 440. 

28 C.J. p 810 note 84. 

51. Cal.—^People v. Schwarz, 248 P. 

990, 78 CaLApp. 661. 

N.Y.—^People v. Bradshaw, 3 N.Y.S. 
'2d 58, 253 App.Biv. 405, dismissing: 
appeal 298 N.Y.S. 616, 166 MisC. 
565. 


Va,—Siklek v. Commonwealth, 112 S. 

B. 605, 133 Va. 789, 27 A.'L.R. 135. 
28 C.J. p 810 note 85. 

5a Md.—Gamble v. State, l-OS A. 
859, 164 Md. 60. 

5a U.S.—^Mulloney v. U. S., C.C.A. 
M€Lss., 79 F.2d 666, affirming:, D. 

C. , U. S. V. Mulloney, 8 F.Supp. 
674, and certiorari denied Mul¬ 
loney V. U. S., 66 S.Ct 383, 296 U.S. 
658, 80 L.Ed. 468. 

54. Or.—State v. Anderson, 10 Or. 
448. 

65. Mo.—State v. King:, 119 S.W.2d 
277, 342 Mo. 976. 

6a Miss.—State v. Bates, 192 So. 
832, 187 Miss. 172. 

57. Miss.—State v. Owen, 1'26 So. 
2-5, 156 Miss. 487, followed in State 
V. Komdolfer, 126 So. 28, State v. 
Doherty, 126 Sa 29, and State v. 
Patrick, 126 So. 29. 
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on the express direction of the attorney general 
does not invalidate the indictment as disclosing on 
its face presentation to the grand jury of inadmis¬ 
sible evidence tending to overawe such body and 
bring about an indictment merely because of the 
wishes of the government’s highest law ofEcer.58 

(3) Weight and Sufficiency 
In most Jurisdictions the courts decline to review, 
or to permit any inquiry as to, the sufficiency of the 
evidence before the grand Jury to support an indictment 
where some legal and competent evidence in support of 
the indictment was before the grand Jury. 

A grand jury should return an indictment against 
an individual only when the evidence before it jus¬ 
tifies the indictment,®^ that is, when the evidence 
indicates that the individual has committed a pub¬ 
lic offense,or at least shows prima facie ground 
for criminal prosecution.®^ However, it is not es¬ 
sential to the finding of a true bill that guilt be 
shown beyond a reasonable doubt ;®2 it is necessary 
only that the grand jury determine from the ev¬ 


idence that the person charged is probably guilty®® 
or that there is reasonable ground to believe him 
guilty.®^ Furthermore the courts generally refuse 
to review,®® or to permit any inquiry into,®® the 
sufficiency of the evidence before the grand jury, 
or at least they so refuse where some®^ legal and 
competent®® evidence in support of the indictment 
was before the grand jury, the proceedings of the 
grand jury are regular on their face,®® and there 
is no statute specifying the degree of evidence nec¬ 
essary to the finding of a true bill.'^® It is consid¬ 
ered that the grand jury alone are the judges of 
the sufficiency of the evidence on which they return 
an indictment^^ and that the validity of the indict¬ 
ment may not be attacked on the mere ground of 
the insufficiency of the evidence to support it,*^® the 
indictment not being invalidated by such insufficien¬ 
cy.*^® An indictment may be proper notwithstanding 
the failure to call a particular person, having knowl¬ 
edge of pertinent facts, before the grand jury as a 
witness.*^^ 


5& U.S.—U. S. V. Bioff, D.C.N.Y., 40 
Y.Supp. 497. 

69. Conn.—State v. Kemp, 9 A. 2d 
63, 126 Conn. 60. 

60. Cal.—Greenberg: v. Superior 

Court for City and County of •San 
Francisco, 121 P.2d 713, 19 Oal.2d 
•819. 

61. U.S.—^U. S. V. Direct Sales Co., 
D.C.S.C., 40 F.Supp. 917. 

62. U.S.—Shushan v. U. S., O.C.A. 
La., 117 •F.'2d 110. 

63. U.S.—Shushan v. XJ. S., supra— 
XT. S. V. Atlantic Commission Co., 
D.C.N.C., 46 F.Supp. 187—U. -S. v. 
Direct Sales Co., D,C.S.C., 40 F. 
Supp. 917. 

64. U.S.—XJ. S. V. Olmstead, D.C. 
Wash., 7 F.2d 756. 

Wis.—State v. Lawler, 267 N.W. -65, 
321 Wis. 423, 106 A.L.R. S'OS. 

Proper assumptioxi from facts be¬ 
fore it may he made by grrand Jury. 

—^Pearlmaju v. XT. >8., C,C.A.Or., 20 F. 

2d 113, certiorari denied 48 S.Ct. 86, 

275 U.S. 649, 72 L.Bd. 419. 

SB. U.S.—Murdick v. U. S., aC.A. 
Minn., 16 F.3d 966, certiorari de¬ 
nied Clarey v. U. S., 47 S.Ct. 76«, 
274 U.S. 762, 71 L.Bd. 1332. 

Ala.—Gore v. State, 114 So. 791, '22 
Ala.App. 136, certiorari denied Bx 
parte State ex rel. Attorney Gen¬ 
eral, 114 So. 794, 217 Ala. 68. 

N.M.—State v. Chance, 221 P. 183, 
29 N.M. 34. 

Wia—State v, Lawler, 267 N.W. 66, 
J221 Wis. 423, 106 A.L.R. 668. 

60. U.S.—Allen V. U. S., C.C.A-S.a, 
89 F.2d 964. 

Ala.—^Freeland v. State, 182 So. 414, 
28 Ala.App. 268. 

Colo.—^People v. Clifford, 98 P.2d '272, 
106 Colo. 31>6. 


Ga.—Jenkins v. State, 14 S.E.2d 594, 
65 Ga.App. 16. 

Miss.—Price v. State, 120 So. 751, 
162 Miss. 625. 

N.M#—State v. Chance, 221 P. 183, 
29 N.M. 34. 

Tex.—Holliman v. State, 299 S.W. 

249, 108 Tex.Cr. 92. 

31 C.J. p '586 note 47—28 C.J. p 811 
note 2. 

67. Ala.—Howard v. State, 137 So. 
5^'2, 24 Al€uApp. 512, certiorari de¬ 
nied 137 So. 536, 223 Ala. 629. 

Cal.—Greenberg v. Superior Court 
for City and County of San Fran¬ 
cisco, 12-1 P.2d 713, 19 Cal.2d 319. 

aa. U.S.—Tinkoff v. U. S., C.C.A.I11., 
86 P.2d 868, certiorari denied 67 S. 
Ct 796, 301 U.S. 689, 81 L.Bd. 1346, 
rehearing denied 57 S.Ct. 937, 301 

U. S. 716, 81 L.Bd. 1366. 

Ill.—^People V. Price, 20 N.B.2d 61, 
371 Ill. 137, certiorari denied Price 

V. People of State of Illinois, 60 
set 94, >308 U.S. 551, 84 L.Bd. 46^. 

31 C.J. p 68'6 note 48. 

69. U.S.—^U. S. V. Atlantic Commis¬ 
sion Co., D.C.N.C., 46 F.SUPP. 187 
—U. S. V. Direct Sales Co., D.C.S. 
C., 40 F.Supp. 917. 

7a U.S.—U. S. V. Direct Sales Co., 
supra. 

There is no law in some states 
which fixes the quantum of evidence 
on which the grand jury must rest 
their conclusions.—^State v. Dallao, 
175 So. 4, 187 La. 392, ajipeal dis¬ 
missed Dallao V. State of Louisiana., 
68 S.Ct 61, 302 U.S. 636, 82 L.Bd. 
494, rehearing denied 68 S.Ct 138, 
302 U.S. 777, 8*2 *L.Bd. 601, appeal 
dismissed Couche v. State of Louisi¬ 
ana, 68 S.Ct 48, 302 U.S. 636, 82 L. 
Bd. 496, rehearing denied 68 S.Ct 
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137, 302 U.S. 776, 82 L.Ed. 601, ap¬ 
peal dismissed Ugarte v. State of 
Louisiana, 68 S.Ct. 51, 302 U.S. 635, 
82 L.Bd. 494, rehearing denied 58 S. 
Ct 1*39, '302 U.S. 777, 82 L.Bd. 601— 
State V. Taylor, l^O So. 463, 173 La. 
1010, certiorari denied Taylor v. 
State of Louisiana, 62 S.Ct 408, 286 
U.S. 547, 76 L.Bd. 938—State v. Vial, 
96 So. 796, 163 La. 883. 

71. Ga.—’Summers v. State, 11 S.B. 
2d 409, 63 Ga.App. 445. 

Tex.—Barnes v. State, 116 S.W.2d 
408, 134 Tex.Cr. 461. 

72. Cal.—^Morehouse v. Superior 
Court in and for Los Angeles 
County, 12 P.2d 133, 124 CaLApp. 
38. 

At trial 

Sufficiency of facts before the 
grand jury to justify charges in the 
indictment cannot be questioned at 
trial.—^Miller v. State, 6 N.E.2d 948, 
211 Ind. 317. 

Motion to quash, dismiss, or set 
aside on ground of Insufficiency of 
evidence see infra § 209. 

Plea in abatement on gnround of in¬ 
sufficiency of evidence see Crimi¬ 
nal Law § 427 b (6) (b). 

73. Tex.—^Holliman v. State, 299 S. 

W. -249, 108 Tex.Cr. 92. 

Misnomer of victim and naming 

accused by surname only in minutes 
of grand jury are not fatal to validi¬ 
ty of indictment where both accused 
and the victim are correctly named 
in the indictment and there is no 
question of authenticity of indict¬ 
ment.—State V. Waddell, 245 N.W. 
140, 18'7 Minn. 191, motion denied 
264 N.W. 627, 191 Minn. 475. 

74. U.S.—^U. S. V. Pappas, C.C.A.N. 
T., 134 F.^d 922. 
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There is some early authority for the general i corded thereto, an indictment is sustained, in so 
view that an indictment will not be sustained if the far as the sufficiency of the evidence is concerned, 
evidence which was before the grand jury is whol- when, and only when, the legal evidence before the 
ly inadequate proof of the offense charged ;T3 and grand jury, unexplained and uncontradicted, would 
under a statute, and the construction and effect ac- warrant a conviction.'® 


MiniL—State v. Benham, 209 X.W. 

633, 16S Minn. 13. 

7S. X.Y.—People v. Restenblatt, 1 

AbbPr. 25S. 

70. X.Y.—People v. Xicosia, 298 X. 

Y.S. 59-1, 164 Misc, 152—People v. 

McGahan, 2S1 X.Y.S. 249, 153 Misc. 

707—People v. Nentarz, 254 X.Y.S. 

674, 142 Mjsc. 477—People v. Jos- 

lln, 223 X.Y.S. 59, 129 Misc. 790. 
31 CLJ. p 5S5 note 54. 

Objact aaid effect of statute 

The statutory* requirement is in¬ 
tended to safeguard accused’s right 
to the presumption of innocence. 
It constitutes a security from unjust 
and unlawful prosecution and has 
been regarded as a basic considera¬ 
tion for the establishment and con¬ 
tinuance of grand jury system.— 
People V. Nicosia, 298 X.Y.S. 591, 164 
Misc. 152. 

Ctonezal meaning of raaolrement 

<1) The evidence which will war¬ 
rant the grand jury in returning an 
indictment must be legal evidence^ 
sufficient for a petit jury to convict 
accused, which means evidence 
which overcomes the presumption of 
innocence and Justifies a verdict of 
guilty beyond a reasonable doubt.— 
People V. Nicosia, supra. 

(2) It is said, however, that It is 
not necessary to exact full measure 
of proof necessary to secure a con¬ 
viction, even though evidence must 
be sufficient for purposes of the in¬ 
dictment.—^People V. Ortiz, 40 N.Y. 
S.2d 6S0. 

Pzima facie case 

(1) An accused charged with an 
offense should not be subjected to 
the expense, vexation, and contumely 
of a trial unless it appears from the 
minutes of the grand jury that a 
prima facie case has been made out 
against accused on competent evi¬ 
dence.—People V. Hamilton, 30 N.Y. 
S..2d 155. 

(2) Prima facie case, supported by 
competent and proper evidence, is 
sufficient for an indictment.—^People 
V. Pullington, 277 X.Y.S. 830, 154 
Misc. 373. 

(3) The sworn testimony of a 
child under twelve years of age be¬ 
fore the grand jury may be prima 
facie testimony sufficient to estab¬ 
lish offense charged so as to war¬ 
rant an indictment, where testimony 
adduced is uncontradicted and unex¬ 
plained.—^People Y. Orti^ 40 N.T.S. 
2d 680. 

Slvldeitce c reating only suspioloii of 
guilt 

It jUs imperative not to indict on 


evidence which at best can create 
but suspicion of guilt.—^People v. 
Nicosia. 298 X.Y.S. 591. 164 Misc. 
152. 

CorrohoratLoB. 

fl) If only testimony before grand 
jury is testimony of accomplices, it 
IS not sufficient to warrant a convic¬ 
tion by trial jury and hence is not 
sufficient to warrant an indictment. 
—People v. Dally, 21 X.Y.S.2d 774, 
174 Misc 830—^People v. Nicosia, 298 
X.Y.S. 391, 164 Misc. 152—People v. 
Markan, 206 X.Y.S. 197, 123 Misc. 
689. 

(2) Also the unsworn testimony 
of a child under twelve years of age, 
unsupported by other evidence, is an 
insufficient basis for an indictment. 
—^People V. Masiano, 3 X.Y.S.2d 766, 
253 App.Div. 454—People v. Ortiz, 40 

X. Y.S.2d 680—People v. Haber, 12 N. 

Y. S.2d 406. 

(3) It has been held, however, 
that a statute prohibiting a convic¬ 
tion for a particular offense on the 
unsupported testimony of the victim 
does not prohibit the finding of an 
indictment for such offense on the 
testimony of complainant alone un¬ 
less complainant is under twelve 
years of age.—^People v. Scanlon, 37 
N.Y.S.2d -599. 

(4) On the question of corrobora¬ 
tion of support of unsworn testimo¬ 
ny of child under twelve opportuni¬ 
ty of accused to have committed the 
crime is a factor to be considered.— 
People V. Masiano, supra. 

CzedihUity 

<1) The grand jury determines 
credibility, gives weight and attach¬ 
es probative force to testimony in 
determining whether in their judg¬ 
ment a prima facie case has been 
made out, which, if unexplained, 
would warrant a conviction by trial 
jury, and a certain freedom of action 
is permissible in such matters.— 
People v. Blair, 33 N.Y.S.2d 183. 

(2) The grand jury was not re¬ 
quired to believe the testimony of 
the wife of accused that he was 
openly within jurisdiction during the 
period set out by the statute of lim¬ 
itations.—People V. Brady, IS N.Y. 
S.2d 789, 257 App.Div. 1000, revers¬ 
ing 10 N.Y.S.2d 895. 

Sxplanatioii 

(1) In determining whether ac¬ 
cused who offered himself as a wit¬ 
ness in his own behalf before grand 
jury was accorded a reasonable op¬ 
portunity to explain charges'against 
him, the whole of his examination 
before grand jury and not a mere 
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part thereof must be considered.— 
People V. Blair, 33 N.Y.S.2d 183. 

(2) Whether the statements made 
before the grand jury by the person 
under investigation constitute an 
explanation of the charges against 
him within the circumstances of a 
given case is a question for the 
grand Jury.—People v. Blair, supra. 

Indiotment stands or falls as en¬ 
tirety when attacked for insufficien¬ 
cy of evidence. A statute, permit¬ 
ting Joinder of various crimes in one 
indictment, does not authorize reten¬ 
tion or rejection of various counts 
charging Independent crimes as not 
sustained by sufficient competent 
evidence independently of evidence 
as to other counts, and inspection of 
grand jury minutes to ascertain 
whether all counts are based on ade¬ 
quate and competent evidence is not 
justified as long as any count re¬ 
mains unchallenged.—People v. Na- 
politano, 7 X.Y.S.‘2d 810, 169 Misc. 
352. 

Svidenee subsequently obtained by 
district attorney 

An accusation by grand jury on 
insufficient evidence gains no addi¬ 
tional force because district attor¬ 
ney, after accusation was made by 
grand jury, has obtained other evi¬ 
dence which, if presented to grand 
jury, might be sufficient to justify 
accusation if, in grand jury’s judg¬ 
ment, that evidence would warrant 
conviction by trial jury.—^People v. 
Nitzberg, 47 X.B-2d 37, 289 N.Y. 623. 

Bvidenoe held suffioient 
N.Y.—^People v. Braunstein, 18 N.Y. 
S.2d 12, 268 App.Div. 1089—People 
V. Vaccarella, 18 N.Y.S.2d 925, 267 
App.Div. 461—^People v. Masiano, 
3 N.T.S.2d 766, 253 App.Div. 464— 
People V. Peary, 293 N.Y.S. 50, 249 
App.Div. 851, reversing 291 N.Y.S. 
•863, 161 Misc. 30—People v. Leib- 
owltz, 2*58 N.Y.-@. 548, 236 App.Div. 
736—People v. Sllinsky, 257 N.T.S. 
68, 235 App.Div. 289—^People v. 
Commerford, 251 N.Y.S. 132, 233 
App.Div. 2—^People v. Lucas, 226 
N.Y.S. 878, 222 App.Div. 790, re¬ 
versing 223 N.Y.S. 614, 130 Misc. 
48—People v. Kelfer, 16 N.Y.S.2d 
858, 173 Misc. *300—^People v. Le¬ 
vine, 291 N.Y.S. 1001, le*! Misc. 336 
—^People V. La Barbera, 287 N.Y.S. 
267, 169 Misc. 177—^People v. Mc¬ 
Gahan, 281 N.Y.S. 249, 155 Misc. 
707—^People v. Parson, 205 N.Y.S. 
865, 123 Misc. 351—People v. Keav- 
In, 204 N.T.S. 193, 123 Misc. 56— 
People V. Ortiz, 40 N.Y.S.2d 680— 
People V. Kloeck, 17 N.Y.S.2a 724 
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d. Vote OB) or Concurrence in, Finding 

The concurrence of twelve grand Jurors, or whatever 
other number is prescribed by a constitutional or valid 
statutory provision of the particular Jurisdiction, is es¬ 
sential to the finding of an indictment; but a formal 
vote of the grand Jurors is not mandatory. 

No formal vote of the grand jurors is neces¬ 
sary.'^'^ So, while there is authority to the contra¬ 
ry, 78 it is held no objection that the grand jury vot¬ 
ed but once on finding several bills.*^^ An indict¬ 
ment is not vitiated because the grand jury which 
returned it caused to be published in a newspaper of 
general circulation in the county where accused was 
indicted the vote on the question of the finding of 
the indictment.®*^ 

Number of grand jurors concurring in finding. 
If an indictment is found without a concurrence of 
the requisite number of grand jurors, it is void, and 
not a true bill.®^ It is not necessary to the finding 
of an indictment that more than twelve members of 
the grand jury concur but the concurrence of 
that number is necessary at common law;®® and 
some constitutional or statutory provisions have 
confirmed this rule,®^ while others have modified it 
by reducing the number required to concur.®® 
Where a statute authorizes an accusation by a grand 
jury without specifying the number required to 
concur, the common-law rule prevails.®^ The Con- 
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stitution of the United States does not stand in the 
way of a provision in a state constitution permit¬ 
ting an indictment to be found by a smaller number 
of jurors than was required at common law ;®'^ but 
statutes authorizing the finding of indictments by 
the concurrence of fewer than twelve grand jurors 
are unconstitutional where applicable constitutional 
provisions guarantee the right to trial on indictment 
or presentment of a grand jury, and are silent as 
to the number required to concur in the finding of 
an indictment,®® as such constitutional provisions 
contemplate an indictment by a common-law gp-and 
jury, twelve of the members of which must concur 
in the finding.®® The reason for the common-law 
rule has relation to the number twelve, and not 
to the fact that that was the smallest number of 
which the grand jury could be composed. Hence, 
where a state constitution authorizes a grand jury 
of a smaller number of members than twelve, the 
legislature may authorize an indictment by a part 
of such smaller number.®® 

6. OozLclnsiveiiess of Finding 

The authorities are not entirely in harmony as to 
the matters concerning which the finding of an indict¬ 
ment by a grand Jury is conclusive evidence. 

Until it is properly impeached, an indictment im¬ 
ports absolute verity®^ and good faith.®® As a gen- 


—^People V. Kehler, 16 N.T.S.2d 
1007. 

Svidenoe iiumffloieiLt 

N.T.—^People v. Cummings, 29 N.T. 

S. 2d 402, 177 Misc. Ill—People v. 

Carlson, 26 N.T.S.2d 1003, 176 

Misc. 230—People v. Weiss, 16 N. 

T. S.2d 172, .172 Misc. 889—People 
V. Drucker, 4 N.T.S. 360, 167 Misc. 
657, affirmed 11 N.T.S.2d 645, 2«56 
App.Div. 1001—^People v. Levine, 
298 N.T.S. 6‘26, 163 Misc. 363—Peo¬ 
ple V. Sylvester, 267 N.T.S. 399, 149 
Misc. 138, affirmed 271 N.T.S. 1006, 
241 App.Div. 861—People v. Sreb- 
nik, 261 N.T.S. 392, 140 Misc. 694— 
People V. Gaydica, 203 N.T.S. 243, 
122 Misc. 31—^People v. Hamilton, 
30 N.T.S.2d 155—People v. Marti¬ 
nez, 26 N.T.S.2d '537—^People v. 
Vlviano, 17 N.T.S;2d 325—People 
V. Klein, 17 N.T.S.2d 160—People v. 
Jacobs, 17 N.T.S.2d 39. 

77. U.-S.—^Bx parte Harlan, C.C.Pla., 
180 P. 119, affirmed 31 S.Ct 44, 218 
XT.S. 442, 54 L.Bd. 1101, 21 AnmCas. 
849. 

81 C.J. p 684 note <34. 

78. Okl.—Elder v. State, 114 P. 762, 
5 OkLOr. 693—^Eubanks v. State, 
U4 P. 748, 5 Okl.Cr. 526. 

78. Tex.—Jacobs v. State, 54 S.W. 

110, 85 Tex.Cr. 410. 

Weages oonunltted In one act 
Grand jury was not required to 


vote twice to indict defendants for 
two offenses which were committed 
in one act and, under a statute, 
might have been charged in one in¬ 
dictment.—Whitted V. State, 63 S. 
W.2d 288, 188 Ark. 11. 

80. Nev.—State v. Rothrock, 200 P. 
•526, 4'5 Nev. 214. 

81. Okl.—Eubanks v. State, 114 P. 
748, 5 Okl.Cr. 3'25, followed in Eld¬ 
er V. State. 114 P. 762, 6 Okl.Cr. 
693. 

82. Ark.—^Matz v. State, 116 S.W.2d 
604, 196 Ark. 97. 

N.T.—People v. Blair, 38 N,T.S.2d 
183. 

N.C.—State v. Stewart, 127 S.B. 260, 
189 N.C. 540. 

83. Cal.—^Fitts v. Superior Court in 
and for Los Angeles County, 67 P. 
2d 610, 6 Cal.2d 230. 

N.C.—State v. Stewart, 127 S.B. 260, 
189 N.C. 540. 

R.L—State V. Muldoon, 20 A.2d 687, 
67 RL 50—^In re Opinion to the 
Governor, 4 A.<2d 487, 62 B.I. 200, 
121 A.L.R. 806. 

31 C.J. p 683 note 2<5. 

84. Ill.—^People V. Lieber, 192 N.E. 
331, 357 Ill. 428. 

Miss.—Temple v. State, 146 So. 749, 
155 Miss. 798. 

31 C.J. P 683 note 26. 
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85. La.—State v. Scruggs, 116 So. 
206, 165 La. 842. 

31 C.J. p 684 note 27. 

As applied to prior offenses, a con¬ 
stitutional amendment reducing the 
number of grand jurors and the 
number required to concur has been 
upheld.—State v. Kavanaugh, 2-58 P. 
209, 32 NM. 404, followed in State 
V. Mersfelder, 284 P. 115, 34 N.M. 
465. 

86. Cal.—Pitts V. Superior Court In 
and for Los Angeles County, 67 P. 
2d 610, 5 Cal.‘2d 230—Coffey v. 
Sacramento County Super. Ct, 83 
P. 580, 2 Cal.App. 463. 

87. Colo.—^Parker v. Peo., 21 P. 
1120, 15 Colo. 166, 4 LR.A. 803. 

88. Nev.—State v. Hartley, 40 P. 
372, 22 Nev. 342, 28 L.RA. 33. 

51 C.J. p 654 note 30. 

89l RI.—State v. Muldoon, 20 A.2d 
687, 67 RL 80—In re Opinion to 
the Governor, 4 A.2d 487, 62 R.I. 
•200, 121 A.L.R 806. 

90. Iowa.—State v. Salts, 39 N.W. 
167, 77 Iowa 193, petition for re¬ 
hearing overruled 41 N.W, 620, 77 
Iowa 198. 

91 . N.T.—^People v. Nitzberg, 47 N. 
B.2d 57, 289 N.T. 528. 

92. Tex.—^Ex parte Kennedy, 53 S. 
W.2d 443, 116 TexCr. 118. 
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eral rule the finding of the grand jurj’ must stand 
as made by them and cannot be added to, varied, 
impeached, or explained by extrinsic evidence.^2 
Accused cannot show that the offense for which he 
is on trial was not that which the grand jury had 
in contemplation when they found the indictment.®^ 
It may be shown, however, that the indictment was 
indorsed a true bill by mistake it may be shown, 
in the absence of a statute to the contrarj% that the 
grand jury was not legally organized or constitut¬ 
ed;®® and the act of the grand jury in finding an 
indictment for a certain offense is not binding on 
the prosecuting attorney so as to prevent him from 
filing an information against accused for a higher 
offense or higher degree of the same offense.®^ 
Some of the courts have held that an indictment re¬ 
turned duly indorsed a true bill, with the signature 
of the foreman, is conclusive evidence that it was 
regularly found®® on competent and sufficient evi¬ 
dence,®® and that the requisite number of jurors 
concurred in the finding,^ but other authorities hold 
that it may be shown by evidence other than the 
testimony of the grand jurors themselves that the 
indictment was found on no evidence or illegal ev¬ 
idence,® or that the requisite number of jurors did 
not concur.® Even though a court deems itself to 
have power to go back of an indictment to inquire 


whether vitiating irregularities induced the findi.>g, 
It uses the power sparingly^ and justifiably does so 
only when, by a proper, verified pleading, a clear 
and positive showing is made of gross and prejudi¬ 
cial irregularity influencing the grand jury in find¬ 
ing the indictment.® Polling the grand jury in open 
court is an unusual and irregular procedure but 
does not affect the validity of the indictment.® 

§ 25. -Effect of Negative Finding; Re¬ 

consideration or Resubmission 

a. In general 

b. Leave or direction of court 

« 

a. In General 

Subject to limitations, if any, imposed by the statutes 
or practice of the particular jurisdiction, a charge of 
crime may be resubmitted to the same or a subsequent 
grand jury after a bill of indictment has been ignored; 
and before, but not after, it has reported ita action to 
the court a grand jury may, without resubmission of the 
bill to it, reconsider its decision not to find an indictment. 

The return of a bill ignoramus or a failure to in¬ 
dict does not operate as a bar to the prosecution;*^ 
but as a rule it entitles accused to be discharged 
from custody in the absence of a showing of cause 
for holding him for another grand jury,® and, as 
appears in Criminal Law § 474, accused is some- 


bS. Iowa.—State v. Brownlee, 51 N. I 
W. 25, 84 Iowa 473. | 

31 CJ. p 585 note 68. | 

94. Kan.—State v. Schmidt, 8 P. 
867, 34 Kan, 399—State v. Skinner, 

8 P. 420, 34 Kan. 256. 

95. K.C.—State v, Horton, 63 N.C. 
595. 

96. Pa.—Commonwealth v. Leisen- 
ring, 2 Pearson 466. 

31 C.J. p 586 note 75. 

97. Fla.—Brain v. State, 109 So. 804, 
91 Pla. 1026. 

Concurrent remedies see supra § 16. 
9a Ind.—Mack v. State, 180 N.B. 

279, 203 Ind. 355. 83 A.L.R. 1349. 
Presumption of regularity see Crim¬ 
inal Law I 589. 

99- N.M.—State v. Chance, 221 P. 

1'83. 29 XM. 34. 

31 C.J. p 586 note 71. 

Corpus is cited in connection 

with a holding that it is not ground 
fcff a plea in abatement that there 
was no legal evidence before the 
grand jury on which it could return 
an indictment.—Stephenson v. State, 
179 N.E5. 633, 638, 205 Ind. 141, error 
Otonissed 186 N.E. 293, 205 Ind. 141. 

1. IndL—Creek v. State, 24 Ind. 15L 
XBQtdzy as to uunlbex prednded 

Therd fa no proper way to de¬ 
termine ttuipber of grand Jurors con¬ 
curring in Indictment or whether 
necessary number concttrring there¬ 


in included unqualified members.— 
State V. Hann, 12 S.E.2d 720, 196 S. 
C. 211, 

(2) Trial judge could take no step 
looking to obtaining of information 
regarding number of grand jurors 
concurring in indictment, and wheth¬ 
er necessary number who did con¬ 
cur included members not qualified. 
—State V. Rector, 155 S.R 385, 158 
S.C. 212. 

2. Okl.—Royce v. Territory, 47 P, 

1083, 5 Okl. 61. ; 

31 C.J, p 586 note 73. 

Tzaasoript of testimony produced be^ 
fore grand jury 

At common law an indictment re¬ 
turned by a grand jury was unim¬ 
peachable because the grand jury's 
proceedings were clothed in secrecy 
and a court had no access to the evi¬ 
dence on which the indictment was 
based, but such rule was abrogated 
by adoption of statute requiring that 
a transcript available to both ac¬ 
cused and prosecutor be kept of tes¬ 
timony introduced before grand jury 
in all criminal cases where an in¬ 
dictment is returned-—Greenberg v. 
Superior Court for City and County 
of San Francisco, 121 P.2d 713, 19 
Cal.2d 319. 

3. Ark.—Nash v. State, 84 S.W. 497, 
73 Ark. 399. 

81 C.J. p 586 note 74. 
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4. XJ.S.—^U. S. V. American Medical 
Ass’n, D.C.D.C., 26 F.Supp. 429. 

5. U.S.—^U. S. V. American Medical 
Ass'n, supra. 

e. La.—State v. Genna, 112 So. 655, 
163 La. 701, certiorari denied Gen¬ 
na V. State of Louisiana, 48 S.CL 
22, 275 U.S. 522, 72 L.Ed. 405— 
State V. Brasseaux, 112 So. 650, 
163 La. 686, certiorari denied Gen¬ 
na V. State of Louisiana, 48 S.Ct. 
22, 275 U.S. 522, 72 L.Bd. 405. 

7. Pa.—Commonwealth ex rel. Mills 
V. Keeper of the Central Police 
Station, 6 Pa.Dist. & Co. 215. 

31 C.J. p 586 note 79. 

GoveznmeiLt is not estopped to 
proseoTite one of several defendants 
because he was not named in a pri¬ 
or indictment, based on the same 
facts, against the other defendants. 
—^Alexander v. U. S., C.C.AMo., 95 
P.2d 873, certiorari denied 69 S.Ct. 
99, 305 U.S. 637, 83 L.Ed. 409, Debeh 
V. U. S., 59 S.Ct. 99, 806 U.S. 687. 
83 LJE3d. 409, and Lindsay v. U. S., 69 
S.Ct. 100, two cases, 305 U.S. 637, 83 
L.Bd. 409, and 59 S.Ot 100, 305 U. 
S, 637, 83 L.Ed. 410. 

Proceedings before grand jury as not 
constituting jeopardy see Crimi¬ 
nal Law § 241. 

8. U.S.—U. S, V. Elliott, 25 F.Cas. 
No.15,045, 1 Hayw. & H. 232. 

31 C.J. p 586 note 80. 
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times entitled, under a statute, to be discharged 
from custody because of failure to find an indict¬ 
ment against him within a stated time or number of 
terms after his commitment or binding over. Re¬ 
gardless of whether or not it is explicitly required 
by statute, orderly procedure requires the making of 
a public record of the action of the grand jury in 
voting no bill or failing to indict after a hearing.^ 
The fact that the grand jury’s report of no bill in¬ 
cludes a statement that it has investigated the charg¬ 
es and found them unwarranted furnishes no rea¬ 
son for striking the report.^^ 

The mere vote of a grand jury not to find an in¬ 
dictment does not prevent it, before reporting to the 
court, from reconsidering its decision and finding a 
true bill, even without hearing any new evidence 
but after returning a bill “Not a true bill” they can¬ 
not reconsider it and return “A true bill” in the ab¬ 
sence of a proper resubmission of the bill to them.^^ 
While a grand jury is without power to review the 
action of a prior grand jury which has refused to 
indict in a particular case,i3 ^ return an in¬ 
dictment on the same state of facts on which the 
prior grand jury refused to indict.^^ In the ab¬ 
sence of a statute to the contrary, it is generally 
held that a charge of crime may be resubmitted to 
the same or a subsequent grand jury after a bill 
of indictment has been ignored.^® While it has 
been held that after a bill of indictment has been 
returned “Not a true bill,” the same bill cannot be 
resubmitted and returned “A true bill,” but a new 
bill must be submitted,^® it has also been held that, 
although technically it might be the better practice 
to submit a new bill, it is not error to resubmit the 


same bill.^'^ In jurisdictions where an indictment 
must be preceded by a preliminary examination and 
commitment or binding over, as discussed supra § 
18, a new bill of indictment may and must be based 
on a new complaint and a fresh hearing^* in the 
absence of some pressing and controlling necessi¬ 
ty,and in the absence of leave of court, as dis¬ 
cussed infra subdivision b of this section. 

b. Leave or Direction of Oonrt 

Under the generally accepted rule, leave or direction 
of the court Is essential to the submission to a grand 
Jury of a charge which has been dismissed by the same or 
a prior grand jury when, and only when, it ia required by 
statute. 

It has been held, even in the absence of a statute, 
that where a bill of indictment has been ignored or 
returned “Not a true bill” by the grand jury, the 
prosecuting attorney cannot submit the same indict- 
ment^o or, in the absence of a new complaint and 
hearing and of proof of necessity dispensing with 
such complaint and hearing, a new indictment for 
the same offense,^^ without leave of court, which, 
although within the discretion of the court,^2 will 
not be granted unless adequate cause is shown 
but, on the contrary, it is held or stated that at com¬ 
mon law, and in the absence of a governing statute, 
the prosecuting attorney may, without first obtain¬ 
ing leave of court, submit to one grand jury charg¬ 
es which a previous grand jury has ignored.24 

Under the express provisions of some statutes, a 
charge dismissed by the grand jury may be again 
submitted to a grand jury as often as the court may 
direct,but it must not be resubmitted without such 


9. N.T.—Application of Knigrht, 28 
N.T.S.2d 363, 176 Misc. 636, 

IOl N.T.—^Application of Knight, su¬ 
pra. 

11. N.T.—People v. Stecfcer, 252 N. 

T.S. 187, 141 Misc. 417. 

31 C.J. p 686 note 77. 

18. Nev.—State v. Towers, 139 P. 
776, 37 Nev. 94, Ann,CJas.l916D 
269. 

N.C.—State v. Brown, 81 N.C. 568. 
18. N.T.—People v. Kowalski, 289 
N.Y.S. 322, 159 Misc. 493. 

14b n.S.—^Alexander v. U. S., C.O.A. 
Mo., 95 F.2d 873, certiorari denied 
69 S.Ct. 99, 305 U.S. 637, 83 L.EId. 
409. Debeh v. U, S., 69 S.Ct. 99, 
305 U.S. 637, 83 L.Bd. 409, and 
Lindsay v. U. S., 69 S.Ct 100, two 
cases. 305 U.S. 637, 83 L.Ed. 409, 
and 59 S.Ct 100, 305 U.S. 637, 83 
L.Bd. 410. 

IB. Pa.—Commonwealth ex rel. 
Mills v. Keeper of the Central Po¬ 
lice Station, 6 Pa.Dlst & Co. 215. 
31 aj. p 587 note 82. 


19. N.C.—State v. Brown, 81 N.C. 
568. 

17. S.C.—State v. Shumpert, 11 S.B. 
2d 523, 195 S.C. 387. 

18. Pa.—Commonwealth ex rel. 

Mills V. Keeper of the Central Po¬ 
lice Station, 6 Pa.Dist & Co. 215. 
quoting Gorpus Juris. 

31 CJ. p 587 note 86. 

19. Pa.—Commonwealth ex rel. 

Mills V. Keeper of the Central Po¬ 
lice Station, supra, quoting Cor- 
pus juris. 

31 C.J. p 687 note 87. 

29. Pa.—Commonwealth v. Siegrlst, 
41 Pa.Dlst. & Co. 353, 66 York Leg. 
Kec. 83. 

31 C.J. p 687 note 88. 

21. Pa.—Commonwealth ex rBl. 

Mills y. Keeper of the Central Po¬ 
lice Station, 6 Pa.Dist. & Co. 215, 
quoting Corpus Juris. 

31 C.J. p 587 note 88. 

New liLdiotmeat based on uew oom- 
plaixit may be presented to a grand 
Jury without leave of court.—Com- 
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monwealth v. Siegrist, 41 PsuDist & 

Co. 353, 56 York Leg.Rec. 83. 

88. Pa.—Commonwealth v. Stoner, 
70 Pa.Super. 865—Commonwealth 
ex rel. Mills v. Keeper of the Cen¬ 
tral Police Station, 6 Pa.Dist. & 
Co., 215, quoting Corpus Juris. 

23. Pa.—Commonwealth ex reL 
Mills V. Keeper of the Central Po¬ 
lice Station, supra, quoting Cor¬ 
pus Juris. 

31 C.J. p 687 note 90. 

24. U.S.—^U. S. V. Thompson, Pa., 40 
S.Ct. 289, 251 U.S. 407, 64 L.Ed. 
406—U. S. V. Warren, B.C.N.Y., 26 
F.Supp. 333. 

N.Y.—^People ex rel. Flinn v. Barr, 
181 N.B. 64, 269 N.Y. 104, revers¬ 
ing People ex rel. Lalley v. Barr, 
262 N.Y.S. 937, 234 App.Div. 682 
and People ex rel. Flinn v. Barr, 
252 N.Y.S. 938, 234 App.Div. 682. 
which affirmed 261 N.Y.S. 116, 149 
Misc. 422. 

25. Ky.—^Monroe v. Berry, 94 S.W- 
38, 29 Ky.L. 602, 
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direction Such a statute pertains to the dismis¬ 
sal of a charge by the grand jury, and not to the 
dismissal of an indictment by the court.^” It ap¬ 
plies where the charge is of a misdemeanor, as well 
as where it is of a felony,-^ and although, generally 
speaking, it applies only where the subsequent 
charge is for the same offense-*^ it may apply where 
there were several victims of a single act and the 
charges are of the same nature and identical, ex¬ 
cept that they involve different victims.^^ The stat¬ 
ute does not apply where the grand jury has not 
dismissed the charge and it does not prevent a 
reconsideration by the grand jury on their own mo¬ 
tion's where their dismissal of the charge has not 
been presented to the court and a record made 


thereof,®^ or, according to some,^^ but not other,^5 
authorities even where the charge has been effectu¬ 
ally dismissed by the grand jury. Although the 
court’s power to direct resubmission of the charge 
is discretionaryand the statute seems to give 
unlimited power to direct submission of the charge 
again and again,^7 a policy long prevailing, as the 
result of judicial decisions has established definite 
limitations on the power which sound public policy 
and justice alike demand ishould be recognized.38 
The power should be exercised sparingly, discrim¬ 
inatingly,^® and with considerable caution,and 
only where new evidence has been discovered^! or 
the original investigation was incomplete or par- 
tial.^2 An objection that the case was resubmit- 


K.Y.—People v. Kowalski, 289 X’T.S. 
322, 159 Misc. 493. 

26L Ky —Lovelace v. Common¬ 

wealth, 113 S.W.2d S53. 272 Ky. 52. 
K.y.—People ex rel. FI inn v. Barr, 
ISl X.E. 64. 259 X.T. 104, revers¬ 
ing People ex rel. Lalley v. Barr, 
252 X.T.S. 937, 234 App.Div. 682 
and People ex rel. Flinn v. Barr, 
252 N.Y.S. 938, 234 App.Div. 682, 
which affirmed 251 N.Y.S. 116, 140 
Misc. 422. 

31 C.J. p 587 note 93. 

Object and constmctioiL of statute 

(1) The object of such a statute 
is to provide a convenient check on, 
and to correct the grave abuses aris¬ 
ing out of, the common-law prac¬ 
tice of repeatedly resubmitting, 
without leave of court, to different 
grand juries a charge dismissed by 
a prior grand jury. Since the statute 
was enacted to remedy an acknowl¬ 
edged defect in the criminal prac¬ 
tice and to eradicate a praxitice 
which had resulted in wrongs, it 
must be interpreted fairly to carry 
out the policy which it was enacted 
to accomplish. The beneficient pur¬ 
pose of the statute should not be 
nullified by a narrow technical con¬ 
struction which would, while appar¬ 
ently following the letter of the 
law, destroy its spirit.—People ex 
rel. Flinn v. Barr, 181 N.B. 64, 259 
N.Y. 104, reversing People ex rel. 
Lalley v. Barr, 252 N.Y.S. 937. 234 
App.Div. 682 and People ex rel. Flinn 
V. Barr, 252 N.Y.S. 938, 234 App.Div. 
682, which affirmed 251 N.Y.S. 116, 
140 Misc. 422—People v. Pack, 39 N. 
T.S.2d 302, 179 Misc. 316. 

(2) In SLCCordance with this view. 
It was said that a literal reading of 
the statute would require the con- 
atrqeUon that it is applicable only 
to resutoiission of the charge to 
second grand jury and that it has 
no application to submission of same 
chari^ to another tribunal, such as 
a magistrate, while spirit of law 
and hkentlon of legislature are that 
when ease has be^ submitted to 


grand Jury it should not be submit¬ 
ted to second grand jury, or be sub¬ 
mitted to any other court, unless 
new and substantial facts are found 
which would warrant such submis¬ 
sion, and then only in case those 
facts are set before court and new 
submission authorized. However, 
the court declined to rest Its dis¬ 
missal of the case on this ground 
alone, but based It also on the 
ground that, where grand jurj- with 
identical facts, with identical wit¬ 
nesses and with identical charge be¬ 
fore it had dismissed charges, this 
negative finding causes a reasonable 
doubt as to the guilt of accused to 
arise and judge of special sessions, 
as trier and finder of facts, should 
give accused benefit of doubt—^Peo¬ 
ple V. Pack, supra. 

27. Okl.—Ray V. Stevenson, 111 P. 
2d 824, 71 Okl.Cr. 339. 

Judicial authorization or direction of 
resubmission after indictment is 
quashed or dismissed see infra § 

34. 

28. N.Y.—People v. Pack, 39 N.Y.S. 
2d 302, 179 Misc. 316. 

29. N.Y,—^People v. Warren, 15 N.E. 
880, 109 N.Y. 615. 

31 C.J. p 587 note 95. 

30. N.Y.—^People ex rel. Flinn ▼. 
Barr, 181 N.R 64. 259 N.Y. 104, 
reversing People ex rel. Lalley v. 
Barr. 252 N.Y.S. 937, 234 App.Div. 
682 and People ex rel. Flinn v. 
Barr, 252 N.Y.S. 938, 234 App.Div. 
682, which affirmed 251 N.Y.S. 116, 
140 Misc. 422. 

31. N.Y.—People v. Kelly. 250 N.Y. 
S. 610. 612, 140 Misc. 877. citing 
Corpus Juris. 

Lack of applicability to successive 
indictments see in&a $ 84. 

32. N.Y.—People v. Chautauqua 
County, 11 N.Y.Civ.Proc. 172. 

33. N.Y.—^People v. Stecker, 252 N. 
Y.S. 187, 141 Misc. 417. 

Object of record 

In order to prevent unjustified re¬ 
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submission of matters to grand Jury 
under statute permitting the resub- 
mission after dismissal of a charge, 
if the court so directs, a record 
should be made of grand Jury pro¬ 
ceedings wherein no indictment was 
voted, notwithstanding no deposi¬ 
tions or statements, which are re¬ 
quired by statute to be returned to 
court in event of failure to indict, 
were transmitted to grrand jury.— 
Application of Knight, 28 N.Y.S.2d 
353, 176 Misc. 635. . 

34L Ark.—Marshall v. State, 104 S. 

W. 934, 84 Ark. 88. 

Iowa.—State v. Collis, 36 N.W. 625, 
73 Iowa 542. 

35. N.Y.—People v. Kelly, 260 N.Y. 
S. 610, 140 Misc. 377—People v. 
Field, 15 N.Y.S.2d 561. 

36. N.Y.—^People v. Karlovsky, 263 
N.Y.S. 293, 147 Misc. 66, 57. 
Wbeithe^ aaid when trial court 

would resubmit cause to grand jury 
after grand jury had once dismissed 
charge was within discretion of trial 
court—Commonwealth v. Lovelace, 
125 S.W.2d 730, 276 Ky. 796. 

37. N.T.—People v. Kowalski, 289 
N.Y.S. 322, 169 Misc. 493. 

38. N.Y.—^People v. Kowalski, su¬ 
pra. 

Court should act la. judicial capao- 
Ity in passing on application to re¬ 
submit criminal charge to grand 
jury.—^People v. Dziegiel, 260 N.Y.S. 
743, 140 Misc. 145. 

39. N.Y.—People v. Both, 193 N.Y.S. 
591, 118 Misc. 414. 

81 C.J. p 587 note 96. 

40. N.Y.—^People v. Rowe, 86 N.Y.S. 
2d 980. 

41. N.Y.—People v. Pack, 89 N.Y.S. 
2d 302, 179 Misc. 316—People v. 
Dziegiel, 250 N.Y.S. 743, 140 Misc. 
145. 

48. N.Y.—People v. Dziegiel, 250 N. 
Y.S. 743, 140 Misc. 145. 
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ted without direction of court is waived when not 
raised until after trial and failure of the jury to 
agree.^^ 

Under another statute, two returns of “No bill” 
by grand juries, on the same charge or accusation, 
are a bar to any future prosecution for the same 
offense, either under the same or another name, un¬ 
less such returns have been procured by the fraudu¬ 
lent conduct of the person charged, on proof of 
which, or of newly discovered evidence, the judge 
may allow a third bill to be presented, found, and 
prosecuted but this does not contemplate that 
the person charged is entitled to a judgment of ac¬ 
quittal or to a discharge from the offense charged,^® 
nor does it change the common law that accused is 
entitled to be discharged without further answer 
after the return of a first “No bill,” although a 
fresh bill may afterward be preferred to a subse¬ 
quent grand jury 

Vacation of order. Where there is not sufficient 
legal evidence before the grand jury to authorize 
it to find an indictment or make a recommendation, 
and it refuses to find an indictment but recom¬ 
mends the making of an order authorizing and di¬ 
recting the prosecuting attorney to file an informa¬ 
tion in another court, and the court, without exam¬ 
ining the minutes of the grand jury, makes the or¬ 
der recommended, it has jurisdiction thereafter to 
vacate and set aside the order.^7 

§ 26. - Reconsideration after Indictment 

Found 

A grand Jury Is without authority to reconsider an 
indictment previously presented by it. 


§ 28 

After presenting an indictment, the grand jury 
cannot reconsider and withdraw it;^^ and an order 
of court, made on information that the grand jury 
desired to reconsider bills of indictment previously 
returned by it as true bills, that the district attor¬ 
ney place the bills again before the grand jury will 
be vacated.^^ An indictment regularly relumed is 
not invalid because the grand jury may have been 
erroneously instructed by the district attorney, as 
to the vote necessary to reconsider it.^® 

§ 27. Return, Filing, and Record 

Consideration is given to the return or present¬ 
ment of an indictment infra § 28, to the filing there¬ 
of infra §§ 29, 30, and to the record of the indict¬ 
ment and of its finding, return, and filing infra § 
31. 

Examine Pocket Parts for later cases. 

§ 28. -Return or Presentment 

It Is essential to the validity of an indictment that It 
be presented or returned by the grand jury. A failure to 
make the return or presentment in open court or during 
the life of the grand jury is fatal; but this result does 
not In all cases follow a lack of strict compliance with 
other common-law or statutory requirements. 

The finding by the grand jury of a true bill and 
an indorsement thereon to such effect are not alone 
sufficient to render it valid as an indictment; but it 
is further necessary that the bill shall be presented 
or returned by the grand jury^i during its term of 
service.^2 Except where it is provided otherwise by 
statute,®® the return or presentment mu§t be made 
in open court®^ and while the court is in session,®® 


43. Ky.—Sutton v. Commonwealth, 
•30 S.W. 661, 97 Ky. 308, 17 Ky.L. 
184. 

44. Ga.—Lowry v. Thompson, 184 S. 
B. 891, 63 Ga.App. 71—Elliott v. 
State, 67 S.E. 972. 1 Ga.App. 113. 

45. Ga.—Christmas v. State, 63 G€l 
81. 

46. Ga.—Lowry v. Thompson, 184 S. 
B. 891, 53 Ga.App. 71. 

47. N.Y.—^People v. Cummings, 29 
N.T.S.2<a 402, 177 Misc, 111. 

48. Ala.—Fields v. State, 26 So. 726, 
121 Ala. 16. 

Ark.—Banks v. State, 48 S.W.2d 847, 
848, 185 Ark. 539, citing Corpus 
Juris. 

Fla.—Spencer v. Gomez, 164 So. 868, 
860, 114 Fla. 868, citing Corpus Jtu 
ris. 

Ga.—Gibson v. State, 134 S.B. 826, 
162 Ga. 604, answer to certified 
Question conformed to 184 S.E. 
327, 86 Ga.App. 658. 


49. Pa.—Commonwealth v. Danna, 
32 Luz.L.Heg. 248. 

60. Miss.—State v. Tomlinson, 66 

So. 974, 108 Miss. 473. 

31 C.J. p 587 note 4. 

61. N.J.—State v. Davis, 162 A. 
782. 107 N.J.Law 199. 

31 C.J. p 687 note 6. 

In, this connection, “present” means 

(1) To indict.—State v. Hinckley. 
4 Minn. 846—49 C.J. p 1337 note 85. 

(2) To give notice officially of a 
crime or offense.—State v. Hinckley, 
supra—49 C.J. p 1337 note 83. 

<3) A representation or showing 
by the grand jury to the court that 
a certain person has committed a 
certain offense.—Commonwealth v. 
Keefe, 9 Gray, Mass., 290. 

(4) The delivery of the indictment 
by the foreman in open court and in 
the presence of the grand Jury-— 
Shivers v. Territory, 74 P. 899, 13 
Okl. 466—49 C.J. p 1337 notes 83 [aj, 
85 ta] (2). 


Evidence of regrularity of prior pro¬ 
ceedings of grand Jury 

(1) The presenting of the indict¬ 
ment, Indorsed as a true bill by its 
foreman to the trial court by the 
grand jury in its own presence, in¬ 
dicates the regularity of all prior 
proceedings of grand Jury in the 
matter.—^People v. Tennant, 88 P.2d 
937, 32 CaLApp.2d 1. 

(2) Return of indictment In con¬ 
nection with regularity on its face 
and clerk’s indorsement was suffi¬ 
cient evidence that it had been prop¬ 
erly found.—^Wilcher v. State, 118 
So. 366, 162 Miss. 18. 

62. N.J.—State v. Davis, 162 A. 782, 
107 N.J.Law 199. 

63. La.—State v. Vial, 96 So. 796, 
163 La. 883. 

54. Ga.—^Zugar v. State, 21 S.B.2d 
647, 194 Ga. 286. 

31 C.J. p 687 note 6. 

65. Ky.—Mederith v. Common¬ 

wealth, 258 S.W. 686, 201 Ky. 809. 
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that is, it mast be made in the court room or in the 
place where the court is being held open to the pub¬ 
lic with the judge and clerk present and the de¬ 
livery of the indictment to the clerk of the court, 
when the court is not in session, by the foreman®* 
or bailift'SS is insufficient. The return of an indict¬ 
ment is naturally made to the court and at the ses¬ 
sion where the grand jury is performing its func- 
tions.59 

The return or presentment is sufficient where it 
complies with statutory requirements.^® Independ¬ 
ently of statute, it has been held that the indictment 
should be returned by the grand jury in a body;®^ 
but it has also been held that, where it is shown 
clearly that the indictment returned into court by 
the foreman alone is the one actually found, the 
failure of the jury to return it in a body is not fa¬ 
tal to the indictment.®^ In one state a sworn bail¬ 
iff of the grand jury is competent to make the re¬ 
turn;®® but the return must be made either by such 
bailiff or the grand jury as a body-®^ A strict com¬ 
pliance with statutory' requirements is not essen¬ 
tial ;®® and where an indictment is presented by the 
grand jury in open court and filed, although the law 
requires it to be presented by the foreman, it will 
make no difference if it is handed in by some oth¬ 
er member of the body in their presence.®® It has 
been intimated that the Fifth Amendment to the 
federal Constitution does not require an indictment 
to be presented by the grand jury in a body, and 
that their failure so to present it does not go to the 
jurisdiction of the court, and further that an indict¬ 
ment is duly presented and publicly delivered into 
court where it is handed to the judge by the fore¬ 
man of the grand jury while the other grand ju¬ 
rors are in an adjoining room with the door open.®'^ 

Absence of one juror. Where fewer than the 


full grand jury constitute a quorum to find an in¬ 
dictment, the invalid action of the grand jury in at¬ 
tempting to excuse a juror for the balance of the 
term before an indictment was presented does not 
affect its validity.®® 

Competency of presiding judge. It is not a valid 
objection to an indictment that the judge who is 
presiding at the time it is returned and who re¬ 
ceives it and make the appropriate orders for its 
filing or spreading upon the minutes may not be 
competent to sit on a trial of the case.®® 

Reading. A finding of the grand jury on a biH 
of indictment presented by them is sufficiently re¬ 
turned and published, although it is not read in 
open court, where it is handed to the clerk in open 
court and properly indorsed or an entry made by 
him on the record.^® 

§ 29. -Filing and Indorsement Thereof in 

General 

The filing of an indictment is not necessary where 
not required by statute; and failure to comply with a 
statute requiring filing Is not fatal where the statute is 
construed to be merely directory. An Indictment Fe 
deemed to be filed when deposited with the clerk, and in 
most states its validity Is not affected by the failure of 
the clerk to place his file mark thereon or by a mistake in 
the indorsement of the filing. 

In the absence of a statute requiring a filing 
thereof, an indictment becomes effective when hand¬ 
ed to the court.^i Xhe judge ordinarily hands the 
indictment to the clerk to be filed; but he need not 
do so, and, in case of an indictment against the clerk 
himself, ought not to do so. Other cases may oc¬ 
cur where the court, in the exercise of proper care, 
vrould retain the indictments.*^® As, unless some 
error is shown, the filing of an indictment is evi¬ 
dence of its presentment by a grand jury,*^® it 


Mo.—state v. Horn, 79 S.W.2d 1044, 
336 Mo. 524. 

31 C.J. p 588 notes 10. 11, 

56. Ga.—Zugar v. State, 21 S.B.2d 
647. 194 Ga. 285. 

57- U.S.—Renigar v. U. S., Ya.. 172 
F. 646, 97 C.C.A. 172, 26 L.R.A..N. 
S., 683, 19 Ann.Cas. 1117—^Angle v. 
U. S., Va., 172 F. 668, 97 C.C.A. 
184. 

58: Ga.—Sampson v. State, 53 S.B. 
j 332, 124 Ga. 776, 4 Ann.Cas. 525. 
58. U.S.—BlfffirerstafC v. U. S., C.C.A. 

Neb., 260 F. 926. 

31 C.J. p 588 note 7. 

60l Ala.—WorreU v. State, 163 So. 

Wl, 26 Ala.App. 577. 

La.—State v. Yial, 96 So. 796, 153 
La. 883. 

Mo.—State v. Sloaa* 274 S,W. 734, 
109 ICO. 498. 


6L U.S.—Renigar v. U. S., Ya., 172 
P. 646, 97 C.C.A. 172, 26 L.R.A..N. 
S„ 683, 19 Ann.Cas. 1117. 

31 C.J. p 588 note 9* 

62. U.S.—U. S. v. Breese, D.C.N.a, 
172 F. 765. 

63. Ga.—^Danforth v. State, 75 Ga. 
614, 58 Am.R. 480—Davis v. State, 
74 Ga. 869. 

64. Ga.—^Zugar v. State, 21 S.B.2d 
647, 194 Ga. 285. 

Prosecuting officer has no author¬ 
ity to make the return.—Bowen v. 
State, 8 S.B. 736, 81 Ga. 482. 

65. Ky.—Smith v. Commonwealth, 
288 S.W. 1059, 217 Ky. 8. 

66. Kan.—^Laurent v. State, 1 Kan. 
813. 

67. U.S.—Breese v. TJ. S., 33 S.Ct. 1, 
226 U.S. 1. 57 L.Bd. 97. 
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68. Tex.—Watts v. State, 3 S.W. 

769, 22 Tex.App. 672—Smith v. 

State, 19 Tex.App. 95. 

69. Ark.—^Pitts v. State, 178 S.W. 
324, 119 Ark. 462. 

31 C.J. p 588 note 20. 

70. U.S.—U. S. V. Butler, C.C.S.C.. 
25 F.Cas.No.14,700, 1 Hughes 457. 

7L N.J.—State v. Unsworth, 88 A. 
1097, 85 N.J.Law 237, affirming 86 
A. 64, 84 N.J.Law 22. 

72. N.J.—State v. Unsworth, supra. 

73. Tex.—Flores v. State, 168 S.W. 
2d 1012, 143 Tex.Cr. 382. 

Place of return 

A certificate of the clerk of court 
that an indictment waa filed in open 
court on a specified date is conclu¬ 
sive that it was returned into the 
court at a certain place in the coun¬ 
ty where the court was in session. 
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should not be filed unless it has been presented."^^ 
One of the purposes of requiring an indictment to 
be filed is that accused may know exactly what he 
is accused of and prepare his defense.75 Statutes 
requiring the filing, as part of the record, of an in¬ 
dictment which has been returned or presented by 
the grand jury in open court are variously con¬ 
strued, it being held under some that the court has 
no authority to prohibit the clerk from filing the in- 
dictment76 and others being deemed to be merely 
directory, so that an omission to comply therewith 
does not avoid the indictment.77 

In the absence of a statute it is not necessary 
that the clerk shall file the indictment in open court, 
or that the act of marking it filed shall be done in 
open court^S or in the presence of the grand ju¬ 
ry.*^® While the clerk’s indorsement of the filing and 
the date of filing are evidence of the fact,80 and 
his indorsement may be a sufficient compliance with 
a statute,Sl an indictment returned into open court, 
presented to the court, and deposited with the clerk, 
is in contemplation of law filed, validity is 
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not affected by the failure of the clerk to place his 
file mark thereon,^^ nor is the validity of the in¬ 
dictment affected by a mistake in the indorsement 
of the filing and in such cases therefore the 
court may afterward allow the file mark to be 
placed thereon, or omission of the date or other 
omissions to be supplied nunc pro tunc,^^ and the 
clerk may amend the signature to the file mark^® 
or correct the file mark as to the date of filing.^? 
Under a statute making the marking of an indict¬ 
ment ^Tiled,” dating it, and signing the entries on 
it by the clerk the exclusive legal evidence of the 
finding and presentation of the indictment, a fail¬ 
ure so to mark the indictment during the term at 
which it was found is fatal but, at the same term 
at which an indictment was returned, the clerk may, 
without an order of court, lawfully correct a man¬ 
ifest clerical error in the date of filing,*89 a defect 
consisting of stamping the clerk’s name may be 
cured by another indorsement containing the clerk’s 
written signature and the validity of the indict¬ 
ment is not affected by the fact that the file mark 
is made by one who is only de facto an officer, 


and not at another place where no 
term was then being held.—^Jlmmer- 
son V. State, 97 So. 746, 19 Ala.App. 
306, certiorari denied Ex parte Jim- 
merson, 97 So. 747, 210 Ala 218. 

74s, Tex.—Flores v. State, 158 S,W. 

2d 1012, 143 Tex.Cr. 382. 

75, Idaho.—State v. Love joy, 95 P. 

2d 132, 60 Idaho 632. 

7eL Idaho.—State v. Quarles, 89 P. 
636, 13 Idaho 252. 

77. N.T.—Dawson v. People, 25 N. 
Y. 399. 

78. Ind.—^Willey v. State, 46 Ind. 1 
363. 

79. Miss.—^Fairley v. State, 138 So. 
330, 163 Miss. 682. 

80. Ala.—Collins v. State, 121 So. 
451, 23 Ala.App. 104. 

31 C.J. p 589 note 32. 

81. Ala—Johnson v. State, 97 So. 
150, 19 AlaApp. 308. 

82. Ind.—^Engleman v. State, 2 Ind. 
91, 52 Am.D. 494. 

Mo.—State v. Jackson, 120 S.W. 66, 
221 Mo. 478, 133 Am.S.R, 477. 

83. Ky.—^Duroff v. Commonwealth, 
232 S.W. 47, 192 Ky. 31. 

31 C.J. p 589 note 34. 

Bnle declared by statute 

Iowa—State v. Jolly, 7 Iowa 15. 

Transferred indictment 

(1) Failure of clerk of district 
court to place file mark on indict¬ 
ment transferred to county court 
is immaterial.—Rodriguez v. State, 
277 S.W. 146, 102 Tex.Cr. 102. 

(2) An indictment found in the 
possession of the proper officer 


would not be invalidated because not’ 
indorsed by himself as clerk of one 
court to himself as derk of another 
court—^People v. Thompson, 4 CaL 
238. 

(3) Under an act establishing a 
criminal court in a certain county, 
and providing that all pending in¬ 
dictments for misdemeanors be 
transferred, that all indictments pre¬ 
ferred by the grand jury be returned 
by the clerk of the circuit court to 
the criminal court that process 
thereon be issued by the clerk of the 
latter court, that the clerk of the 
circuit court shall be ex officio clerk 
of the criminal court, and vesting 
in the latter exclusive Jurisdiction 
of such cases, it was held that an 
objection that it did not appear that 
an Indictment was filed in the crim¬ 
inal court was untenable since the 
act ex vi termini conferred juris¬ 
diction on the criminal court, and 
the failure to indorse on the indict¬ 
ment its filing in that court was an 
immaterial clerical error.—Spear v. 
State, 25 So. 46, 120 Ala 351. 

84. La—State v. Jackson, 30 So. 

309, 106 La 189. 

31 C.J. p 689 note 36. 

Hyperoritioal objsctiosi 
F An objection that indictment found 
by grand jury at November term, 
1922, is shown by Indorsement on 
back to have been returned and filed 
Nov. 24, 1923, is hypercritical and 
ijroperly overruled where clerk so 
lilaced comma after 1922 as to make 
last numeral resemble figure 3.— 
Davis V. State, 272 S.W. 480, 100 Tex. 
iCr. 617. 


Variance in marks or numbers on 
transferred indiotment 

(1) Where record showed that 
Identical indictment, returned into 
district court, was by it transferred 
to coimty court, variance in dates 
shown by minutes and file marks 
was immaterial.—^Rodriguez v. State, 
277 S.W. 146, 102 TexCr. 102. 

(2) Filing of case in one court un¬ 
der number different from that given 
it in another court, to which it was 
transferred, was not discrepancy in 
file number affecting validity of in¬ 
dictment, the case having one num¬ 
ber in one court and another number 
in the other court—Cisneros v. 
State, 277 S.W. 881, 102 TexCr. 95. 

85. Tex—Holmes v. State, 9 S.W2d 
742, 110 TexCr. 566. 

31 C,J. p 589 note 39. 

86. Tex—Scrivener v. State, 70 S. 
W. 214, 44 TexCr. 232. 

87. Tex—Nelson v. State, 101 S.W. 
1012, 61 TexCr. 349. 

83. Miss—Stanford v. State, 24 So 
536, 76 Miss. 257. 

31 C.J. p 588 note 27, p 589 note 42 
[a] (1). 

89. Miss.—Fairley v. State, 138 So. 
330, 163 Miss. 682. 

90. Miss.—^Lea v. State, 1 So. 244, 

64 Miss. 294. « 

31 C.J. p 589 note 42 [a] (2). 

91. Miss.—State v. Boykin, 75 So. 
378, 114 Miss. 527. 

31 C.J. P 589 note 37 [a]. 
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or by another, in the presence and under the direc¬ 
tion of the clerk.^- 

The necessity of the record showing the filing is 
discussed infra § 31, 

§ 30. -Filing away and Reinstatement of 

Indictment 

Except where the accused Is before the court and ob¬ 
jects to the order, the court may file away an Indictment 
and subsequently reinstate it on the docket. 

It is permissible for the court to file away an 
indictment and subsequently reinstate it upon the 
docket,as where accused is not apprehended or 
arrested until after the filing away,^^ or where this 
action is taken on agreement ^^ith accused and 
an order entered without objection on the part of 
accused may have this effect, although not express¬ 
ly providing therefor;®® but this is not permissible 
where accused is before the court and objects to 
the order, as it ^vould violate his constitutional right 
to a speedy trial.®^ 

Appeals from orders filing away indictments are 
discussed in Criminal Law § 1643. 

§ 31. -Record, Amendment Thereof, and 

Subsequent Entries 

a. In general 

b. Matters to be shown by record 

c. Amendments and subsequent entries 

a. In General 

An omission or defect In one part of the record per¬ 
taining to an Indictment may be supplied or aided by 
another part; and, where the Indictment Is against sev- 
eral persons, the record may be insufficient as to some and 
sufficient as to the others. 

An omission or defect in one part of the record 
of an indictment may be supplied or aided by oth¬ 
er parts, as the record is to be taken as a whole 
but in some cases the rule has not been applied.®® 
Where there is a variance as to an essential matter 
between different parts of the record, that part 


which by statute is made evidence of the fact will 
control.^ A variance between the name of the fore¬ 
man of the grand jury on the indictment and that 
in the record has not been regarded as material, 
it being presumed that the persons are the same,^ 
or that the one had been discharged and the other 
appointed.® 

Indictments against several persons. Where an 
indictment is against several persons the record may 
be insufficient against one or more, but this does not 
necessarily render it insufficient against the others.^ 
In some cases it has been held that certain defects 
in the record as to some of those accused do not 
vitiate the indictment as to any of them.® 

b. Matters to Be Shown by Eecord 

(1) Filing, contents, and identification of 

indictment 

(2) Finding of indictment 

(3) Return or presentment of indictment 

(4) Matters relating to court 

(5) Matters relating to grand jury 

(1) Filing, Contents, and Identification of 
Indictment 

It Is essential that the record In some way Identify 
the indictment In question and, In most states, that ft 
show that It has been qied as pari of the record; but 
prompt entry on the docket is not essential nor, In so 
far as the validity of the indictment is concerned, is it 
necessary that it be copied in full on the minutes or In 
some other record book. Reasonable identification of the 
offense charged is sufficient to comply with statutes re¬ 
quiring the record to specify the offense^ charged. 

It is generally essential to the validity of an in¬ 
dictment that it shall in some manner appear afl5rm- 
atively from the record that it was filed as a part 
of the records of the court.® The indictment, when 
properly presented and filed, is itself a part of the 
record of the court and the filing of an indict¬ 
ment together with an entry on the order book or 
minutes of the court showing its return are suffi¬ 
cient, without copying out the indictment on the 
minutes, in the absence of a statutory requirement 


92. Hiss.—Jackson v. State. 55 
Miss. 530. 

93. Miss.—^Byrd v. State, 175 So. 
190. 179 Miss. 336. 

94. Ky.—Commonwealth v. Smith, 
131 S.W. 391, 140 Ky. 580—Gross 
V. Commonwealth, 82 S.W. 618, 26 
Ky.Ii. 870. 

96. Ky.—Commonwealth v. Bot¬ 
toms. 18 S.W. 974. 105 Ky. 222, 20 
K7.L. 1159. 

96i. Ky.—^Miller v. Commonwealth, 
iM S.W. M7, m Ky. 709. I 

81 C.J. p 589 note 45. j 


97. Ky.—^Jones v. Commonwealth, 
71 S.W. 643, 114 Ky. 599, 24 Ky.L. 
1434. 

sa Ky.—^Pickerel v. Commonwealth, 
30 S.W. 617, 17 Ky.}J. 120. 

31 C.J. p 695 note 46. 

99. Va,—Commonwealth v. Cawood, 
2 Va.Cas, 527, 4 Va. 527. 

31 C.J. p 595 note 47 [a], [b]. 

1 . Miss.—Holland v. State. 60 Miss. 
939. 

31 C.J. p 595 note 48. 

2 . Ala.—State v. Stedman, 7 Port 
495. 

31 C.J. p 595 note 61. 
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a Ill.—Mohler v. People, 24 Ill. 26. 

4. Ky.—^Duroff v. Commonwealth, 
232 S.W. 47, 192 Ky. 81. 

31 O.J. p 592 note 94. 

5. La.—State v. Banks, 5 So. 18, 40 
La.Ann. 736. 

31 C.J. p 692 note 95 [a], [b]. 

a Ky.—Miller v. Commonwealth. 
109 S.Vr.2d 841, 846, 270 Ky. 378, 
citiniT Coxpiu Juris. 

31 C.J. p 590 note 49. 

7. Ark.—HiU v. State, 47 S.W.2d 31, 
185 Ark. 379. 

81 aJ. p 590 note 5L 
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to the contrary.^ While some statutes require an 
indictment to be spread upon the minutes of the 
court,® or recorded in a record book kept for that 
purpose,^® the object of such statutes is merely to 
prevent a failure of justice in case of loss or de¬ 
struction of the original indictment,and a fail¬ 
ure to comply therewith does not affect the valid¬ 
ity of the original or of proceedings thereon.^^ 

Docketing or filing away. Proof of the fact that 
the clerk did not enter the indictment upon the dock¬ 
et until after adjournment of the term is not nec¬ 
essarily fatal.i® It is a common practice to with¬ 
hold from public record,and not to enter upon 
the docket,indictments where those accused have 
not previously been apprehended, and are not in 
custody, or under bail. The practice is a necessary 
one; otherwise the parties indicted might be ap¬ 
prised of the fact, and escape before arrest.^® In 
some states there are no statutes which in terms re¬ 
quire an entry of the filing of an indictment to be 
made on the docket,^^ or else there are statutes 
which expressly prohibit the docketing of an in¬ 
dictment until after accused shall have been arrest¬ 
ed.^® The reasons for filing away an indictment 
need not be stated on the record.^® 

Identification. It is essential, of course; that the 
record shall in some way identify the indictments 
found and returned by the grand jury,®® unless 
there is some statutory provision to the contrary.®^ 
The object of a statute requiring a brief notation 
on the minutes of the court of the style of the 
criminal action and the file number of the indict¬ 
ment, and prohibiting mention of the name of ac¬ 
cused unless he is in custody or under bond, is to 
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establish the identity of the true bill and, if ac¬ 
cused is not in custody or under bond, to prevent 
him from hearing of the indictment before arrest 
and possibly avoiding apprehension and it is not 
necessary, in order to comply with the statute and 
identify the indictment, that the name of accused 
appear in the minutes,®® even though he is in cus¬ 
tody or under bond, where the minutes otherwise 
identify the indictment, as by number,®^ or number 
and style,®5 or number and character of offense;®® 
but there is an insufficient compliance with the 
statute where neither the style of the case nor the 
file number is noted on the minutes.®*^ 

Where, by statute, the record is required to spec¬ 
ify the offense charged, it need not contain every 
element of the offense;®® any reasonable identifi¬ 
cation of the crime charged in the indictment is 
sufficient,®® and mere clerical errors will not neces¬ 
sarily be fatal.®® In the absence of a statute omis¬ 
sion to state the offense charged in the minutes is 
not fatal, even if necessary at all,®^ nor is a mis¬ 
nomer of the offense fatal.®® 

(2) Finding of Indictment 

The rule that the record must in some way show that 
the Indictment was found to be a true bill by the grand 
Jury may be complied with either by the indictment itself, 
where it properly appears In the record and bears an 
Indorsement of the finding signed by the foreman, or by 
an entry of the finding on the minutes or order book of 
the court. 

It is essential to the validity of an indictment 
and the proceedings thereon that it shall in some 
manner appear affirmatively from the record that 
it was found by the grand jury to be a true bill;®® 
but a presentment is not within the rule.®^ That an 


8. Pa.—^Hopkins v. Commonwealth, 
50 Pa. 9, 88 Am.D. 518. 

81 C.J. p 590 note 62. 

9. Tenn.—Glasgow v. State, 9 Baxt. 
485—Brown v. State, 7 Humphr. 
159. 

19. Ind.—Courtney v. State, 32 N.B. 

835, 5 Ind.App. 356. 

31 C.J. p 590 note 64. 

11. Ark.—Miller v. State, 40 Ark. 
488. 

31 C.J. p 590 note 50. 

la Ind.—Ransbottom v. State, 43 
KB. 218, 144 Ind. 260. 

31 C.J. p 691 note 66. 

13. Me.—State v. Knowlton, 99 A. 
631, 116 Me. 644. 

la Iowa.—State v. Luce, 191 N.W. 
64, 194 Iowa 1306. 

15. Me.—State v. Knowlton, 99 A. 
631, 115 Me. 544. 

18, Me.—State v. Ehiowlton, supra. 

42C.J.S.--56 


17- Iowa.—State v. Luce, 191 N.W. 
64, 194 Iowa 1806. 

18. Mo,—State v. Lord, 23 S.W. 764, 
118 Mo. 1. 

19. Ky.—^HufC V. Commonwealth, 
289 S.W. 246, 217 Ky. 247. 

20. Ind.—^Vandyne v. State, 29 N.B. 
392, 130 Ind. 26. 

31 C.J. p 593 note 96. 

8L Ark,—Shropshire v. State, 12 
Ark. 190. 

S2. Tex—Reese v. State, 161 S.W. 
2d 828, 142 TexCr. 264. 

83. Tex—^Kimbrough v. State, 61 
S.W.2d 110, 124 TexCr. 191—Ter¬ 
ry V, State, 276 S.W. 837, 101 Tex 
Cr. 267. 

84. Tex—^Price v. State, 282 S.W. 
807, 104 TexCr. 257. 

85. Tex—Reese v. State, 161 S.W.2d 
828, 142 TexCr. 264. 

86. Tex.—^King v. State, 27 S.W.2d 
206, 115 TexCr. 1. 
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87. Tex.—^Hickox v. State, 253 S.W. 
823, 95 TexCr. 173. 

88 . W.Va.—State v. Geyer, 29 S.B. 
1020, 44 W.Va. 649. 

31 C.J. p 594 note 41. 

89. Ky.—^Duroff v. Commonwealth, 
232 S.W. 47, 192 Ky. 31. 

30. Va.—Commonwealth v. Nutter, 
8 Gratt 699, 49 Va. 699. 

31 C.J. p 595 note 43 [aj. 

31. Miss.—Goodwyn v. State, 12 
Miss. 520. 

31 C.J. p 595 note 44. 

32. Miss.—Goodwyn v. State, 12 
Miss. 520. 

Tex.—^Rowlett v. State, 4 S.W. 682, 
23 TexApp. 191. 

33. VcL—Simmons v. Common¬ 
wealth, 15 S.B. 386, 89 Va. 156. 

31 C.J. p 689 note 47. 

34. Va.—Jeremey Impr. Co. v. Com¬ 
monwealth, 56 S.B. 224, 106 Va. 

I 482. 

I 81 aJ. p 690 note 52. 



INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


§ 31 

indictment properly appearing in the record was 
found a true bill by the grand jury, and by the 
requisite number of grand jurors, is sufficiently 
shown by an indorsement thereon to that effect 
signed by the foreman.^® In such case, the in¬ 
dorsement true bill,”36 and the signature of the 
foreman,37 need not be copied on the order book 
or minutes of the court, even where a statute re¬ 
quires the indictment to be copied in the record, 
although it is occasionally the practice to record 
the finding by noting “a true bill” or “ignoramus” 
on the minutes,33 or in an order book kept for the 
purpose.33 Where the record shows affirmatively 
that the indictment was returned into court, in¬ 
dorsed and filed, as required by the statute, mis¬ 
takes in the indorsement do not necessarily affect 
its validity.^® In the absence of a statute such an 
indorsement has been held unnecessary where the 
order book or minutes of the court contain an en¬ 
try of the finding.^i It is not necessary that the 
record show the vote of the grand jurors,^^ or that 
the indictment was signed by the foreman of the 
grand jury,^3 or that witnesses were examined by 
the grand jury or that the indictment was found on 
sworn testimony.^* 

(3) Return or Presentment of Indictment 

The record should show in some manner that the 


indictment was returned or presented as a true bill by 
the grand Jury in open court; and according to some 
authorities the fact of return or presentment must ap¬ 
pear from an entry on the order book or minutes of the 
court; but according to other authorities it may other¬ 
wise appear or may be presumed from proper indorsement 
and filing of the indictment. 

To render an indictment valid, it must in some 
manner appear affirmatively from the record that 
it was returned or presented as a true bill by the 
grand jury in open court.^^ In some states it has 
been held, sometimes by reason of express statutory 
requirement,46 that the fact of return or present¬ 
ment of an indictment in open court must appear 
from an entry on the order book or minutes of the 
court,^7 and that the mere indorsement by the 
clerk on an indictment, or entry in the record, that 
it was filed in open court does not satisfy the re¬ 
quirement,^3 unless there is a statute to such ef- 
fect.43 Other courts have held that, if it otherwise 
appears that an indictment was properly indorsed, 
returned, and filed, it is no objection that its return 
was not entered on the minutes of the court,®® or 
on the record book of the court that the recital 
in the indictment that “the jurors upon their oaths 
present” sufficiently shows that the indictment was 
presented by the jury in open court and that, if 
it appears that an indictment found by the grand 
jury was properly indorsed and filed, it will be pre¬ 
sumed to have been properly presented or returned 


3& P.C.—^Lanckton v. U. S., 18 App. 
D.C. 348- 

31 O.J. p S30 note 55. 

3G. Tenn.—State ▼. Herron, 7 S.W. 

37, 86 Tenn. 442. 

31 O.J. p 590 note 56. 

37. Ind.—Beard v. State, 57 Ind. 8. 
31 C.J. p 590 note 57. 

38: Pa.—^Hopkins v. Commonwealth, 
50 Pa. 9, 88 Am.I>. 518. 

39. Fla.—Collins v. State, 18 Fla. 
651. 

31 C.J. p 590 note 59. 

40. Ala.—Jackson v. State, 74 Ala. 
26. 

31 C.J. p 590 note 60. 

41. Va,—Price v. Commonwealth, 
21 Gratt 846, 62 Va. 846. 

48. U.S.—^Ex parte Harlan, C.C.Pla, 
180 F. 119, affirmed 31 S.Ct. 44, 
218 U.S. 442, 54 L..Bd. 1101, 21 
AnmCas. 849. 

Becord regnired to he kept and filed 
hy foreman 

In absence of a plea in abatement 
on ground that one or more unqual¬ 
ified persona served on grand jury 
which found indictment, failure of, 
fordmaa of «rand Jury to keep and 
file record, required by statute, of 
number of grrand Jurors concurring; 


In the finding of the indictment did 
not invalidate an indictment other¬ 
wise valid.—U. S. V. Parker, C.C.AN. 
J., 103 F,2d 857, certiorari denied 
Paiker v. U. S., 59 S,Ct, 1044, 307 U. 
S. 642, 83 L-Ed. 1522. 

43. Va,—Crump v. Commonwealth, 
23 S,E. 760, 98 Va. 833. 

44. D.C.—U. S. V. Murphy, 11 D.C. 
375, 48 Am,R. 754. 

31 C.J. p 691 note 69. 

45. U.S.—U. S. V. Glasser, C.aA. 

111., 116 P.2d 690, certiorari grrant- 
ed Glasser v. U. S, 61 S.Ct. 835, 
313 U.S. 551, 85 L.Bd. 1515, re¬ 
versed on other grounds 62 S.Ct. 
457, 315 U.S. 60, 86 L..Bd. 680, 
certiorari granted Kretske v. U. S., 
61 S.Ct. 835. 313 U.S. 651, 85 lx 
Ed. 1515, affirmed Glasser v. U. 

5., 62 S.Ct 457, 316 U.S. 60, 86 D. 
Ed. 680, certiorari granted Roth 
Y. U. S., 61 S.Ct. 835, 313 U.S. 551. 
85 L.Ed. 1515, affirmed Glasser v. 
U. S., 62 S.Ct 467, 316 U.S. 60, 86 
L.Ed. 680. 

31 O.J. p 590 note 48. 

46. Tex.—^Reese v. State, 151 S.W.2d 
828, 142 Tex.Cr. 258. 

31 C.J. p 591 note 70. 

Blfect of noncompUaaoe oa validity 
of indlotmeat 

(1) It has been held that noncoxn- 
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pliance with the statute is fatal to 
the validity of the indictment— 
Hardy v. State, 1 Tex.App. 656. 

(2) There is a dictum, however, 
to the effect that an indictment 
which has been properly found and 
presented is legal notwithstanding 
the neglect of the clerk to make 
the requisite entry in the minutes, 
as the court, when the question is 
raised, can order the entry then 
made in the minutes.—^Serrate v. 
State. 171 S.W. 1183, 74 Tex.Cr. 

413. 

47- Ark.—Pelker v. State, 16 S.W. 

663, 54 Ark. 489. 

31 C.J. p 691 note 71. 

48. Ark.—Shinn v. State, 124 S.W. 

263, 93 Ark. 290. 

31 C.J, p 591 note 72. 

49- Miss.—Cook V. State, 57 Miss. 
654. 

31 C.J. p 591 note 73 [aj. 

5a Ala.—Mose v. State, 85 Ala. 
421. 

81 C.J. p 691 note 74. 

51. Ky.—Daniel v. Commonwealth, 
157 S.W. 1127, 154 Ky. 601. 

31 C.J. p 591 note 75 [a]. 

58. N.C.—State v. Weaver, 10 S.B. 

486, 104 N.C. 768. 

81 C.J. p 591 note 76. 
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to the court.®3 No particular form of indorsement 
or entry on the record is necessary unless required 
by statute,and, if it is evident from the indorse¬ 
ment or record that the law has been complied with 
as to the return and filing of an indictment, inartifi¬ 
cial use of language in expressing the facts, 
mere clerical errors in the record,®^ will not viti¬ 
ate the indictment. 

Manner of presentation. A record or indorse¬ 
ment showing that the indictment was returned or 
presented in court will not be held insufficient be¬ 
cause it does not show the manner or circumstanc¬ 
es of the presentation,®^ such as presentation by 
the foreman of the jury,®^ in the presence of the 
other jurors,®® in '‘open” court.®® 

The date of finding an indictment is the date of 
its return and presentation to the court and the 
date of the return need not appear otherwise than 
from the date of filing.®® Omissions and errors in 
the entry or indorsement of the date of the finding, 
return, or presentation of the indictment are gen¬ 
erally deemed not fatal.®® 

Time and mode of objection. It has been held, 
on the one hand, that the objection that the record 
fails to show that the indictment was returned or 
presented by the grand jury in open court may be 
raised on appeal or writ of error,®^ and, on the 
other hand, that the objection is waived unless tak¬ 
en before plea of not guilty,®® and that a record 
showing indorsement of the indictment as a true 
bill by the foreman of the grand jury, the filing 
thereof in open court, and accused’s arraignment 


§ 31 

and plea of not guilty is sufiicient in the absence of 
any specific attack on the sufficiency of the record 
as showing a presentment of the indictment in open 
court by a grand jury.®® 

Motions to quash are discussed infra § 208 and 
motions in arrest of judgment in Criminal Law § 
1541. 

(4) Matters Relating to Court 

The record must show the court in which the indict- 
ment was returned; but it need not, to render the in¬ 
dictment valid, show a formal order opening court or, 
where the indictment was returned at a special term, 
that such term was legally called. 

The record must in some way show the court in 
which the indictment was found and returned, so 
as to show jurisdiction.®*^ Where the record shows 
that the court was in session the day that the indict¬ 
ment was found, which was one day after the time 
fixed by law for its opening, it is not necessary that 
a formal order opening court should be shown.®® 
Also the nullity of an indictment cannot be predi¬ 
cated on the failure of the record to show that the 
special term of court at which the indictment was 
returned was legally called.®® Where a territorial 
court has jurisdiction both of offenses against the 
United States and against the territory, the fact 
that the minutes show that an indictment for an of¬ 
fense of the former class was returned into the 
United States district court of a particular county, 
while not strictly accurate, is not ground for re¬ 
versal of a conviction.*^® 

(5) Matters Relating to Grand Jury 

While the record must show the names of the grand 


53. Okl.—Miles v. State, 148 P. 183, 
11 Okl.Cr. 476. 

31 C.J. p 691 note 77. 

54. U.S.—U. S. V. Glasser, C.C.A,I11., 
116 P.2d 690, certiorari granted 
Glasser v. U. S., 61 S.Ct 836, 813 
U.S. 651, 85 L.Ed. 1516, reversed 
on other grounds 62 S.Ct 457, 315 
U.S. 60, 86 L-Ed. 680, certiorari 
granted Kretske v. U. S., 61 S.Ct 
835, 313 U.S. 551, 85 L..Ed. 1515, 
affirmed Glasser v. U. S., 62 S.Ct 
467, 316 U.S. 60, 86 LEd. 680, cer¬ 
tiorari granted Hoth v. U. S., 61 S. 
Ct 835, 313 U.S. 551, 85 L.Ed. 1516, 
affirmed Glasser v. U. S., 62 S.Ct 
467, 316 U.S. 60, 86 L.Bd.-680. 

Becotd or indorsement held sufficient 

U.S.--U. S. V. Glasser, C.C.A.I11., 116 
F.2d 690, certiorari granted Glas¬ 
ser V. U. S., 61 S.Ct 836, 313 U. 
S. 551, 85 L.Ed. 1515, reversed on 
other grounds 62 S.Ct 457, 815 U.S. 
60, 86 L.Ed. 680, certiorari grant¬ 
ed Kretske v. U. S.. 61 S.Ct 885, 
318 U.S. 661, 85 L.Bd. 1615, af¬ 
firmed Glasser v. U. S., 62 S.Ct 
457, 815 U.S. 60, 86 L.Ed. 680, 


certiorari granted Roth v. U. S., 61 
S.Ct 836, 813 U.S. 661, 85 L.Ed. 
1515, affiraed Glasser v. U. S., 62 
S.Ct 467, 315 U.S. 60, 86 L.Bd. 680. 
Utah.—People v. Lee, 2 Utah 441. 

31 C.J. p 691 note 78 [a]. 

55. U.S.—Breese v. U. S., I^.C., 203 
F. 824, 122 C.C.A. 142, affirming, 
D.C., U. S. V. Breese, 172 F. 761. 

Miss.—^Nichols v. State, 46 Miss. 284. 

56. Tex.—Ash v. State, 246 S.W. 
927, 93 Tex.Cr. 189. 

31 C.J. p 592 note 80 [a]. 

57- Miss.—^Fitzcox v. State, 52 Miss. 
923. 

N.C.—State v. Guilford, 49 N.C. 83. 
58;. Cal.—^People v. Blackwell, 27 
Cal. 66. 

31 C.J. p 592 note 82. 

59. Ark.—^Robinson v. State, 33 Ark. 
180. 

60. Tenn.—Maples v. State, 3 Heisk. 
408. 

31 CJ. p 592 note 84. 

61. Me.—State v. Peloquin, 76 A. 
888 , 106 Me. 858. 
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62. Iowa—State v. McGuire, 54 N. 
W. 202, 87 Iowa 142. 

63. Mo.—State v. Clark. 18 Mo. 432. 
31 C.J. p 592 note 87. 

64. Ya—Simmons v. Common¬ 
wealth, 15 S.B. 386, 89 Va 166. 

31 C.J. p 593 note L 

65. Ohio.—^Kerr v. State, 36 Ohio 
St. 614. 

66 . Fla—^Richardson v. State, 130 
So. 718, 100 Fla 835. 

67. N.C.—State v. Sutton, 5 N.C. 
281 

81 C.J. p 693 note 4. 

Order held to idiow snffiolentZy 
court to which indictment was re¬ 
turned.—^King V. State, 27 S.W.2d 
206, 116 Tex.Cr. 1. 

68 . Ark.—Wells v. State, 16 S.W. 
677. 

69. Tex.—Currie v. State, 279 S.W. 
834, 102 Tex.Cr. 653. 

TO. U.S.—BUUngsley v. U. S., OkL, 
178 F. 688, 101 CCJL 465. 
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Jurors andf in most jurisdictionSf that they were duly 
Impaneled and sworn, the courts are liberal in upholding 
records claimed to be insufficient as to these matters, and 
it is not necessary that the showing be made in the 
record of each case if it Is made in the record of the 
term. The record need not show the selection or draw¬ 
ing and summoning of the grand jurors, nor need It 
show affirmatively that they are guaiifiod or the appoint¬ 
ment of a foreman. 

The record must show in some way the names of 
the grand jurors but it is not necessary for the 
order filing the indictment to contain the names of 
the grand jurors where the order impaneling them 
sets out their names and clerical errors in the 
names of some of the jurors,or even the omis¬ 
sion from the record, by mistake of the clerk, of 
one or more names,'^'* is not fatal. 

Selection, drazi^htg, and summoning. The record 
need not show the selection or drawing and sum¬ 
moning of the grand jury,^® or the award of proc¬ 
ess to summon them.^® 

Qualifications of grand jurors. The record need 
not show affirmatively that the grand jurors were 
qualified,^'* or that the court ascertained that they 
were qualified this will be presumed,*^® unless 
the contrary appears from the record or evidence.^® 

Impaneling and swearing. Except in a few ju¬ 
risdictions,the record must show that the grand 
jury were duly impaneled and sworn.^^ The rec¬ 
ord of each case need not show the impaneling of 
the grand jury, the record of the term being suffi¬ 
cient, and, where a grand jury is impaneled to 
serve for a year during which there are several 


terms, the record showing impaneling at the proper 
term is sufficient and need not be repeated.^^ Im¬ 
paneling need not be shown by an entry made by 
the clerk and entered on the minutes of the court at 
the beginning of the term for which the grand jury 
is impaneled and sworn, but if the fact is made to 
appear anj'where in the record it will be sufficient. ^5 
Most courts hold that, where the record shows that 
the grand jury returned the indictment into court, 
and the indictment itself states that the grand jury 
were duly impaneled, sworn, and charged, it suffi¬ 
ciently appears that the indictment was found by a 
regularly impaneled grand jury,8® if the records of 
the court do not elsewhere show the contrary. 
However, a few courts hold that the recital in the 
indictment itself cannot aid the record in this re- 
spect.ss Where the record states that the grand 
jurors were duly sworn, it will be presumed that 
the legal oath was administered but a statement 
in the record that the jury were impaneled is in¬ 
sufficient to supply an omitted statement that the 
jurors were sworn.®® Where the record states at 
what court, at what term, and in what county the 
grand jury were impaneled and sworn, there is a 
sufficient statement of the venue, although the words 
‘'then and there” are not used before the word 
“sworn,or although there is a clerical error in 
the prepositions employed.®^ Under a particular 
statute the failure of the record to show that the 
foreman was sworn may not be fatal.®® 

Appointment of foreman. It has been held that 
the record need not show affirmatively the appoint- 


71. XJ.S.—S. V. Insurgents, C.C. 
Pa., 26 F.Cas.No.15,443, 2 Dali. 335, 
1 LuEd. 404. 

31 C.J. p 593 note 12. 

72. Ky.—^Duroff v. Commonwealth, 
232 S.W. 47. 192 Ky. 31. 

73. Ala.—Germolgez v. State, 13 So. 
517. 99 Ala. 216. 

31 C.J. p 593 note 14. 

74b Tex.—Glasser v. State, 233 S.W. 

969. 90 Tex.Cr. 116. 

21 C.J. p 593 note 15. 

75. Iowa.—State v. Carney, 20 Iowa 

82. 

31 C.J. p 593 note 16. 

Pailnre of record to show appoint¬ 
ment of Jury commission does not 
vitiate indictment.—Biggins v. State, 
3 S.W.2d 816, 109 Tex.Cr. 218. 
<06neral statement in record 

It is sufficient if the record states 
In general terms that the grand Jury 
was selected from the panel as pro¬ 
vided by statute without setting up 
the details of procedure.—Collier v. 
State, 2 Stew., Ala., 388—$1 C.J. p 
594 note 26. 


70. Va.—Curtis v. Commonwealth, 
13 S.E. 73, 87 Va. 589. 

77. Ind.—Stone v. State, 80 Ind. 116 
—Weinzorpflin v. State, 7 Blackf. 
186. 

78. Ala.—James v. State, 58 Ala. 
880. 

79. Ind.—Stone v. State, 30 Ind. 115 
—Weinzorpflin v. State, 7 Blackf. 
186. 

80. Ind,—Stone v. State, 30 Ind. 115 
—Weinzorpflin v. Stat^ 7 Blackf. 
186. 

81. liO,—State v. Watson, 81 Jjsl. 
Ann. 879. 

Or.—State v. Guglielmo, 79 P. 577, 
46 Or. 250, 69 L.R.A. 466. 7 Ann. 
Cas. 976, petition denied 80 P. 103, 
46 Or. 250, 69 LuR.A. 466, 7 Ann. 
Cas. 976. 

82. Ill.—^People V. Buckner, 117 N. 
B. 1023, 281 Ill. 340, 3 A.L.R. 1323. 

31 C.J. p 594 note 23. 

83. Colo.—^Parker v. People, 21 P. 
1120, 13 Colo. 165, 4 L.BA.. 808. 

84. Mass.—^Tums v. Commonwealth, 
6 Mete. 224. 


85. Ind.—^App V. State. 90 Ind. 73. 
31 C.J. p 594 note 29. 

Sa Ind.—^Henning v. State, 6 N.E. 
803, 106 Ind. 886, 55 Am.R. 756, 
petition overruled 7 N.B. 4, 106 
Ind. 386, 56 Am.R. 766. 

31 C.J. p 594 note 30. 

87. Utah.—^Thorp v. People, 24 P. 
908, 3 Utah 441. 

31 C.J. p 594 note 31. 

88. Miss.—^Poster v. State, 81 Miss. 
421. 

31 C.J. p 594 note 32. 

89. Ark.—^Brown v. State, 10 Ark. 
607. 

31 C.J. p 594 note 33. 

9a Mo.—State v. Hurst, 99 S.W. 
820, 123 Mo.App. 39. 

91. Miss.—Greeson v. State, 6 Miss. 
33—Woodsldes v. State, 4 Misa 
655. 

92. W.Va—State v. Gilmore, 9 W. 
Va. 641. 

31 C.J. p 594 note 36. 

93. Ala—^Roe v. State, 3 So. 2, 82 
Ala 68. 

31 C.J. p 594 note 25 £a]. 
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inent of a foreman,or that it shows such appoint¬ 
ment sufficiently where it shows the return of the 
indictment into court indorsed “a true bill” and 
signed by one of the panel as foreman,and the 
appointment of the person signing the indictment 
as such will be presumed.®® 

c. Amendments and Subsequent Entries 

On a proper showing the court may order the record 
-to be amended and the amendment may be made by an 
entry complying with the order. Under statutory au¬ 
thority an entry, previously omitted because the accused 
was not in custody or on bail, may be made after his ap¬ 
pearance. 

Where the record fails in a particular part to 
show a necessary fact as to the selection, draw¬ 
ing, summoning, impaneling, or organization of the 
grand jury,®*^ or as to the finding,®® presentment 
or return,®® or filing,^ of the indictment, or as to 
the offense charged therein,® it may be amended by 
a nunc pro tunc entry by order of the court, if 
sufficient facts otherwise appear on the record to 
support the order of amendment,® and if, according 
to some of the cases, accused is present in court 
when the amendment is made, but not otherwise.^ 
Omissions of, or mistakes in, the names of grand 
jurors may always be corrected,® the real ques¬ 
tion being the identity of the person.® Record en¬ 
tries of an order permitting substitution of a copy 
for a lost indictment may be amended nunc pro 
tunc, even at a subsequent term,*7 and an amend¬ 
ment of the record to show presentment of the in¬ 
dictment may be made at a subsequent term.® It 
has been held in some states, however, that, where 
a statute requires the finding of the grand jury to 

94. Cal.—People v. Roberts, 6 Cal. 

214. 

31 C.J. p 594 note 37. 

95. Miss.—Easterling v. State, 85 
Miss. 210. 

31 C.J. p 594 note 38. 

96. Ga.—White v. State, 19 S.E. 49, 

93 Oa. 47. 

31 C.J. p 594 note 39. 

97. Pla.—Tervin v. 

651, 37 Fla, 396. 

9a Mo.—State V. Bell, 60 S.W. 1102, 

169 Mo. 479. 

99. Tex.—^McCoy v. State, 294 S.W. 

573, 106 Tex.Cr. 693. 

81 C.J. p 695 note 65. 

1. Ark.—^McGuffin v. State, 246 S. 

W. 478, 156 Ark. 408. 

31 O.J. p 595 note 66. 

2. Tex.—Townsend v. State, 5 Tex.‘ 

App. 574. 

a Ill.—Gore V. People, 44 N.E. 600, 

162 HI. 259. 

31 C.J. p 595 note 58. 

4L, Ark.—^Felker v. State, 16 S.W. 


be recorded, and the clerk omits to record it or to 
do so properly,® or omits the name of one of sev¬ 
eral defendants or enters it erroneously,^® the omis¬ 
sion or mistake cannot be cured by amendment at 
a subsequent term, at least without an order to make 
the entry nunc pro tunc.^^ The mere granting of 
a motion to amend is insufficient to validate a con¬ 
viction on a defective record the proper mode 
of amending the record is by an order and compli¬ 
ance therewith and not by erasing and altering an 
order entered on the minutes of the previous term.^® 
A statute providing that no entry of an indict¬ 
ment found shall be made at the term at which 
such indictment is found, unless accused is in actu¬ 
al custody, or on bail or recognizance to answer 
such offense, but that such entry may be made on 
the minutes of the court at any time after the ap¬ 
pearance of accused will, when applicable, be ac¬ 
corded effect. Some statutes preclude an entry 
by the clerk or signing by the judge after adjourn¬ 
ment of the court.i® 

§ 32. Return and Filing of Evidence or List 
of Witnesses 

Failure to comply with a statute requiring minutes 
of the evidence on which an indictment Is founded to be 
returned Into court by the grand jury may be fatal; but 
It Is otherwise as to the failure of the foreman of the 
grand Jury to comply with a statute merely directing him 
to return a list of the witnesses examined. 

Effect will be given to a statute requiring the 
grand jury to return into court minutes of the evi¬ 
dence on which they have found an indictment and 
rendering noncompliance therewith ground for mo¬ 
tion to set aside the indictment.i® A statute pro- 

15. Tex.—Moore v. State, 81 S.W. 
48, 46 Tex,Civ.App. 520. 

16. Iowa.—State v. Wrand, 78 N.W. 
788, 108 Iowa 73. 

31 C.J. p 596 note 72—16 C.J. p 801 
note 22. 

Setting ont of every fragment of 
evidence before the grand Jury in 
the minutes attached to the indict¬ 
ment is not required.—State v. Mc- 
Cutchan, 259 N.W. 23. 219 Iowa 1029 
—31 C.J. p 596 note 72 [a] (4), (6). 
Snllioienoy of filing and indorse¬ 
ment thereof 

(1) Giving the minutes to the 
clerk with the indictment, to be kept 
as a part of the record, is a sufficient 
filing thereof.—State v. Craig, 43 N. 
W. 462. 78 Iowa 637-16 C.J. p 801 
note 22 [a]. 

(2) The statute does not require 
that the minutes of the testimony of 
each witness returned with the in¬ 
dictment be separately marked 
“Filed” by the clerk, but one in¬ 
dorsement, so made «ub to indicate 
all papers to which it refers, is suf- 


State, 20 So. 


663, 54 Ark. 489—Green v. State, 
19 Ark. 178. 

5. Ala.—Germolgez v. State, 13 So. 
617, 99 Ala. 216. 

31 C.J. p 596 note 60. 

6 . Ga.—Chapman v. State, 18 Ga. 
736. 

7. Tex.—^Brooks v. State, 113 S.W. 
920, 65 Tex.Cr. 12. 

8 . Tex.—McCoy v. State, 294 S.W. 
573, -106 Tex.Cr. 593. 

9. Miss.—Cornwell v. State, 63 
Miss. 385. 

10. Vfiu—Commonwealth v. McKin¬ 
ney, 8 Gratt. 689, 49 Va. 689— 
DrcLke’s Case, 6 Gratt. 666, 47 Va. 
665. 

11. Ga.—Bowen v. State, 8 S.E. 736, 
81 Ga. 482. 

12. Tex.—Cox V. State, 7 Tex.App. 
495. 

13. Tex.—^Rhodes v. State, 29 Tex. 
188. 

14. Miss.—Cook V. State, 57 Miss. 
654. 

81 C.J. p 596 note 68. 

885 



32 


INDICTMEXTS AXD IXFOBMATIOXS 


42 C.J.S. 


viding that the foreman of the grand jury shall re¬ 
turn a list of the witnesses examined is merely di¬ 
rectory and a person indicted by a grand jury 
has no such personal interest in a compliance by 
the foreman with the statute as will cause a non- 
compliance with the statute to affect his rights un¬ 
der the indictment.^^ 

The right of an accused to a transcript of the 
grand jury proceedings is discussed in Criminal 
Law § 956 a. 

§ 33. Loss or Destruction of Indictment 

a. In general 

b. Substitution of cop3' generally’ 

c. Time of loss or destruction 

d. Discover}’ after substitution or new 

indictment 

a. In General 

Although the accused remains indicted after the loss 
of the indictment, a new indictment may be returned, 
and the effect of such new indictment may vary according 
to the terms of pertinent statutory provisions or, in the 
absence of such provisions, depending on whether it is 
returned by the same or a different grand Jury. 

There can be no question that accused stands in¬ 
dicted after the indictment is lost, the same as be¬ 
fore.^® Also there can be no question that, when 
an indictment is lost or destroyed after it has been 
duly found and returned or presented in court, the 
court may on motion of the prosecuting officer or¬ 
der a new bill to be sent to the grand jury,^® and 
a new indictment may be returned but, unless 


otherwise provided by statute,^2 the statute of lim¬ 
itations runs up to the time the new indictment is 
returned into court, or at least this is so where 
the new indictment is regarded as the institution of 
a new prosecution rather than the supplying of the 
indictment that was lost or destroyed, as it some- 
, times is, under the law in force at the time, where 
I the new indictment is found by a different grand 
jury.23 A new indictment found by the same grand 
jury has, however, been regarded as a mere sub¬ 
stitute for the original indictment and even an 
indictment found by another grand jury under stat¬ 
utory authority is held to be but a continuation of 
the old indictment,25 and no order dismissing the 
old indictment is necessary.26 Under some statutes 
the original indictment is suspended.27 

b. Substitution of Copy Generally 

In most states the court having jurisdiction of the 
cause may, in the exercise of inherent or statutory au¬ 
thority invoked by a motion or suggestion in open court, 
and on a showing of the return or filing of a valid in¬ 
dictment, its loss or destruction, and the correctness of 
a copy proposed to be substituted, make an order sub¬ 
stituting the copy for the original; and where it does 
so the copy stands In lieu of, and is in effect, the original. 

In some jurisdictions it has been held that a 
lost or destroyed indictment cannot be supplied by 
copy, but a new indictment must be found, 28 and 
this is said to be the safer practice.29 According 
lo the weight of authority, however, when an indict¬ 
ment which has been duly found and returned into 
court is lost or destroyed it may be supplied by a 
copy3<^ and accused, when such lost indictment is 


flcient.—State v. I>oss, 80 N.W. 1069, 
110 Iowa 713. 

17. Me.—State v. Wilkinson, 76 Me. 
317. 

31 C.J. p 596 note 73. 

Effect on validity of indictment of 
failure to Indorse names of wit¬ 
nesses see infra § 65. 

18. Pla.—^Hathaway v. State, 13 So. 
592, 32 Fla. 56. 

19. Ala.—Jordan v. State, 1 So.2d 
591, 241 Ala. 125. 133 A.L..R. 1336. 

80. Ky.—^Williams v. Common¬ 

wealth, 29 S.W.2d 11, 234 Ky. 729. 
31 CJ. p 596 note 77. 

21. Ark.—^Bethel v. State, 257 S.W. 

740, 162 Ark. 76, 31 A.L..R. 402. 
Ky.—^Williams v. Commonwealth, 29 
S.W.2d 11. 234 Ky. 729. 

82. Tex.—State v. Elliott, 14 Tex. 
423. 

23; Ky.—Commonwealth v. Keger, 1 
Duv. 340. 

31 OX p 596 note 81. 

9k Ky.—Williams t. Common¬ 
wealth, 19 S.W,2d 11, 234 Ky. 729. 
9k Ky.—^Mhrtin v. Commonwealth. 
161 S.W. 351, m Ky. 44. 


88 . Ky.—^Martin v. Commonwealth, 
supra. 

27- Ark.—Bethel v. State, 257 S.W. 

740. 162 Ark. 76, 31 A.L..R 402. 
28. Vau—^Bradshaw v. Common¬ 
wealth, 16 Gratt. 507, 67 Va. 507, 
S6 Am.D. 722. 

Td, Alabama 

<1) It was held that the inherent 
power of the court to preserve its 
records by substitution of lost rec¬ 
ords on clear proof does not apply 
to a lost indictment.—Ganaway v. 
State. 22 Ala. 772, 

(2) In a subsequent case it was 
held that, where an indictment dis¬ 
appears during the trial, a proved 
copy may be substituted and the 
trial proceed thereon, but the hold¬ 
ing in the prior case, as applied to 
an indictment lost before the trial 
began, was not disturbed.—Bradford 
V. State. 64 Ala. 230. 

(3) The law remained in this con¬ 
dition until the enactment of a 
statute providing that, on a show¬ 
ing of the loss of an original record¬ 
ed indictment, the court shall direct 
the clerk to make and certify a copy 
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^ from the record, on which accused 
may be.arraigned and tried as upon 
the original indictment.—Jordan v. 
State, 1 So.2d 591, 241 Ala. 126, 133 
A.L.R. 1335. 

29. Tex,—Schultz v. State. 15 Tex. 

App. 258, 49 Am.R. 194. 

80. Mo.—State v. Simpson, 67 Mo^ 
647. 

S.C.—State V. Bllten, 163 S.E. 269.. 

166 S.C. 324. 

31 C.J. p 596 note 84. 

Juzisdletion 

(DA court having Jurisdiction of 
the cause has power to supply the 
place of a lost, mislaid, or stolen 
indictment by a properly proved 
copy.—Commonwealth v. Garletts, 8L 
Pa.Super. 268. 

(2) The court in which the lost 
indictment was filed has jurisdiction, 
to supply it.—State v. McDraughon, 
83 S.E. 181. 168 N.C. 131. 

<S) Where copies of the indict¬ 
ment, etc., certified on a change of 
venue from one county to another 
county were lost, the Jurisdiction 
of the second county district court 
attached, and it might take proceed- 
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supplied by production of copy, may be tried on such 
31 not only under statutes expressly providing 

therefor,which are held constitutional,33 but also 
independently of statute,34 or under a statute pro¬ 
viding generally for the reestablishment of lost or 
destroyed papers, records, files, proceedings, etc.35 
The rule also applies under some statutes where an 
indictment has become unintelligible by mutilation 
or obliteration.33 It is essential to the substitution 
of a copy that a valid37 indictment shall have been 
returned into court33 and filed ;3 9 that it shall have 
been,^® and be shown to the court to have been,^^ 
lost, destroyed, or so mutilated or obliterated as to 
be illegible or unintelligible; that the copy pro¬ 
posed to be substituted shall be clearly shown to 
be correct and that the substitution shall be 
made in the mode provided by statute,^3 unless it 
is made under agreement with accused’s counsel.^^ 
Under the statutes and practice of some jurisdic¬ 
tions there must be a formal motion for permission 
to substitute,^® an opportunity to contest accorded 


to accused,^® and an order of court,^^ appearing 
of record,^* identifying a particular paper as a copy 
of the original indictment and substituting it there¬ 
for or showing that the substitution is in fact made. 
The effect of a proper and unrevoked order estab¬ 
lishing a paper as a copy of a lost indictment or 
presentment and substituting it therefor is that the 
copy stands in lieu of, and is in effect, tlie orig- 
inal.43 Under some statutes, where the copy is a 
certified copy from the minutes of the court, it may 
be read without a special order of substitution, on 
proof that the original has been lost or mislaid®^ 

c. Time of Loss or Destruction 

Substitution may, In most states, be made for a lost 
indictment even where the loss occurred after arraign¬ 
ment and plea. 

Substitution may be made for an indictment lost 
before accused’s plea ;®^ and according to the weight 
of authority it may be made for an indictment 
which is lost or destroyed after a trial thereon or 


ings to substitute the lost papers. 
—Bennett v. State, 179 S.W. 713, 
77 Tex.Cr. 610. 

31 . Fla.—^Roberson v. State, 34 So. 
294, 45 Fla. 94. 

31 C.J. p 696 note 84. 

■nial held to have heen on original 
indiotmexit, rather than copy 
Tex.—^Meyers v. State, 31 S.W.2d 648, 
116 Tex.Cr. 688. 

32. Ala.—Johnson v. State, 165 So. 
402, 27 Ala.App. 5, certiorari de¬ 
nied 166 So. 403, 231 Ala. 466. 

Ga.—^Felker v. Johnson, 7 S.E.2d 
668, 189 Ga. 797. 

31 C.J. p 596 note 85. 

33. Tex.—^Withers v. State, 17 S.W. 
726, 21 Tex.App. 210—Schultz v. 
State, 15 Tex.App. 268, 49 Am.R. 
194. 

34. Me.—State v. Ireland, 83 A. 453, 
109 Me. 158, 41 L..R.A.,N.S., 1079, 
Ann.Cas.l913E 604. 

31 C.J. p 696 note 87. 

Corpus Juris is cited as stating 
the prevailing rule as to the inher¬ 
ent power of the court—^Jordan v. 
State, 1 So.2d 591, 241 Ala. 125, 133 
A.L.R. 1335. 

35. Fla.—Roberson v. State, 34 So. 
294, 45 Fla. 94. 

31 C.J. p 597 note 88. 

36. Tex.—State v. Ivy, 33 Tex. 646. 

37. Ala.—Jordan v. St^te, 1 So.2d 
591, 241 Ala. 126, 133 A.L.R. 1336. 

38. Ala.—Jordan v. State, supra- 
31 C.J. p 697 note 90. 

39. Mo.—State v. Barton, 209 S.W. 
888—State v. McCarver, 92 • S.W. 
684, 194 Mo. 717. 

40. Tex.—Shehan v. State, 13 Tex. 
App. 533. 

31 C.J. p 597 note 91. 


41. Ala.—Jordan v. State, 1 So.2i1 
691. 241 Ala. 126, 133 A.Ii.R. 1335 
—^Rheardon v. State, 106 So. 610, 
21 Ala-App. 188. 

Tex.—^Morris v. State, 267 S.W. 899, 
96 Tex.Cr. 337, 

42. Fla.—Hall v. State, 101 So. 847, 
88 Fla. 239. 

81 C.J. p 597 note 92. 

Same form in several tudiotmeuts 
agalust accrued 

Where the form of an indictment 
was the same as that used in several 
other cases in which accused was 
the defendant, with necessary chang¬ 
es for the particular facts Involved 
in the case, the evidence was suffi¬ 
cient to warrant a finding that the 
substituted indictment was a copy 
of the original in so far as every 
material averment was concerned.— 
Commonwealth v. Garletts, 81 Pa. 
Super. 268. 

43. Tex.—White v. State, 160 S.W. 
703, 72 Tex.Cr. 16—Carter v. State, 
68 S.W. 80, 41 Tex.Cr. 608. 

44. Tex.—^Harris v. State, 167 S.W. 
43, 74 Te3C.Cr. 62. 

Contra Carter v. State, 58 S.W. 80, 
41 Tex.Cr. 608. 

45. Tex.—Carter v. State, supra— 
Burrage v. State, Cr., 44 S.W. 169, 
reheard 44 S.W. 1104. 

Secord must show presentation in 
open court of suggestion to sub¬ 
stitute.—Farrell v. State, 66 S.W,2d 
694, 125 Tex,Cr. 96—Morris v. State, 
267 S.W. 899, 96 Tex.Cr. 337. 

46. Tex.—Clay v. State, 238 S.W. 
667, 9i Tex.Cr. 344. 

31 C.J. p 697 note 96. 
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zrotiM 

(1) The better practice is to serve 
notice of the motion to substitute 
on accused.—^Burrage v. State, Tex. 
Cr., 44 S.W. 169, reheard 44 S.W. 
1104. 

(2) However, such service is not 
required by statute.—^Bennett v. 
State, 179 S.W. 713, 77 Tex.Cr. 610 
—Burrage v. State, supra. 

(3) Accused cannot properly com¬ 
plain of substitution without notice 
where he had actual notice of filing 
motion to substitute and his attor¬ 
ney testified at hearing.—^Hawk v. 
State, 27 S.W.2d 178, 116 Tex.Cr. 
26. 

(4) His appearance and answer to 
a motion to substitute without serv¬ 
ice of notice amount to a waiver of 
notice.—Bennett v. State, supra. 

47. Ala.—Rheardon v. State, 106 So. 
610, 21 Ala.App. 188. 

Tex.—Moms v. State, 257 S.W. 899, 
96 Tex.Cr. 337. 

31 C.J. p 597 note 97. 

Orders held suflloieut 
Ala.—Caughlan v. State, 114 So. 280, 
22 Ala.App. 220. 

31 aJ. p 597 note 97 [a]. 

48 . Tex—Farrell v. State, 66 S.W. 
2d 694, 126 TexCr. 96—Morris v. 
State, 267 S.W. 899, 96 Tex.Cr. 337. 

31 C.J. p 597 note 98. 

49. Ga.—^Branson v. State, 24 S.E. 
404, 99 Ga. 194. 

Iowa.—State v. Shank, 44 N.W. 241, 
79 Iowa 47. 

50l Tenn.—^Epperson v. State, 6 Lea 
291. 

61- Tex.—^Adams v. State, 14 S.W.2d 
1039, 111 Tex.Cr. 617. 
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after arraignment and plea,®- but the contrary view 
is also niaintained.®^ In jurisdictions in which the 
majority view prevails, the substitution relates back 
to the presentment or return by the grand jury. 
It does not in any manner change the issues®"^ or 
render it necessary for accused to replead, as dis¬ 
cussed in Criminal Law § 409. 

d. Discovery after Substitutioii or New In¬ 
dictment 

The subsequent finding of an indictment which was 
lost, and for which a copy or a new indictment, identical 
with It and returned by the same grand Jury, was sub¬ 
stituted, is of no legal importance, and it is not error 
to proceed thereafter on either document. 

As a copy substituted by order of court for a 
lost indictment stands in lieu of the original, as 
discussed supra subdivision b of this section, where 
such order is not revoked the mere finding of a 
paper purporting to be the lost original cannot in 
any manner affect the legal status of the case.®® 
On the other hand, where there has been no order 
of substitution, and the original has been found 
pending the substitution, it is not error to allow 
the trial to proceed thereon.®® Where an indict¬ 
ment has been found against a person and has been 
lost or not accounted for, and another is found 
against him for the same offense, it is immaterial on 
which one he is tried.®^ It has been further held 
that, where during the progress of a trial the orig¬ 
inal indictment on which accused has been arraign¬ 
ed is lost, and another indictment, identical with it, 
is returned by the same grand jury then in ses¬ 
sion, and substituted, and afterward the original, 
being found again, is handed to the jury on its re¬ 
tirement, there is no error.®® 

52. S.C—state V. Bilton, 153 S.E. 

269, 156 S.C. 334. 

31 C.J. p 597 note 2. 

Substantial oompliaiiee witb statute 

Althousrb a statute, by its terms, 
contemplates that proof of loss and 
an order for substitution of certified 
copy should be made before arraigrn- 
ment, and solicitors should conform 
to the statute, yet where accused 
was arraigned and pleaded not guilty 
on a certified copy of original indict¬ 
ment, which was lost, record does 
not show that accused did not know 
that document was a copy, and proof 
of loss of original indictment and 
order substituting a certified copy 
of indictment are made on the day 
of trial when accused first raises 
question respecting trial on certified 
copy, there is a substantial compli¬ 
ance with the statute—Jordan v. 

State, 1 So.2d 591, 241 Ala. 125, 133 
A.L.B. 1335. 

Betuzu of new iudletiueirt after 
impauelTnewt of trial Jury and, the 
jury not being discharged, a trial 


§ 34. Successive Indictments 

a. In general 

b. Indictments relating to same act or 

transaction 

c. Invalidity, dismissal, or nolle prose¬ 

qui of former indictment 

d. Procedure by grand jury as to second 

indictment 

a. In General 

Where not provided otherwise by a valid and ap¬ 
plicable statute, successive indictments may be found 
for the same offense; and each indictment is valid, pend¬ 
ing, and the proper basis of a prosecution where It has 
not been disposed of by dismissal, quashal, sustaining 
of a demurrer, or nolle prosequi, and jeopardy has not 
attached under another of the indictments. 

It is generally held that a grand jury may find 
a valid indictment notwithstanding another indict¬ 
ment is pending against accused for the same of- 
fense,®® and the pendency of the other indictment, 
where there has been no conviction or jeopardy 
thereon, is not ground for a plea either in abate¬ 
ment, as discussed in Criminal Law § 427 b (3), or 
in bar of the second indictment, as discussed in 
Criminal Law § 436 a, or for motion in arrest of 
judgment thereon, as discussed in Criminal Law § 
1524. It has been so held, even though accused 
has been arraigned and a plea of not guilty entered 
on the first indictment,®® or although he has been 
tried thereon where the jury have failed to agree, 
or where a verdict of guilty has been set aside or 
judgment arrested on his motion,®2 or although the 
successive indictments are found in different coun¬ 
ties,®® districts,®^ or jurisdictions.®® The prosecut¬ 
ing attorney may send a new indictment to the 

Minn.—State v. Ginsberg, 208 N.W., 
177, 167 Minn. 25. 

Pa.—Commonwealth v. Stengle, 11 
Pa.Dist & Co. 619, 41 Lanc.L.Rev. 
173. 

Tex.—Stovall v. State, 260 S.W. 177* 
97 Tex.Cr. 71. 

31 C.J. p 598 note 13. 

60. CaL—^People v. Follette, 240 P. 
602, 506, 74 Cal.App. 178, quoting 
Corpus Juris. 

31 C.J. p 598 note 18. 

61. Ky.—^Blyew v. Commonwealth* 
15 S.W. 366, 91 Ky. 200, 12 Ky.U 
742. 

62. Qa.—^Prlde v. State, 54 S.B. 688* 
125 Ga. 750. 

Ill.—Gaunon v. People, 21 N.B. 525* 
127 IlL 607, 11 Am.S.R. 147. 

63. S.C.—State v. Messervey, 89 S* 
m 662, 105 S.C. 254. 

64. XJ.S.—^Pomerantz v. U. S., C.C.A^ 
Pa., 51 P.2d 911. 

65. U.S.—Haas v. Henkel, C.C.N.Y.. 
166 F. 621, affirmed 30 S.Ct. 249* 


before such Jury on the new indict¬ 
ment, are not improper.—Williams v. 
Commonwealth, 29 S.W.2d 11, 234 
Ky. 729. 

53: Va—^Bradshaw v. Common¬ 
wealth, 16 Gratt. 507, 67 Va. 607, 
86 Am.0. 722. 

54. Iowa—State v. Shank, 44 N.W. 
241, 79 Iowa 47. 

55. Ga—^Branson v. State, 24 S.E. 
404, 99 Ga 194. 

56. Tex.—Owens v. State, 79 S.W. 

576, 46 Tex-Cr. 14. » 

57. Iowa—Reddan v. Stata 4 
Greene 137. 

Pa—^Rosenberger v. Commonwealth, 
11 A. 782, 118 Pa 77. 

58. Miss.—^Helm v. State, 7 So. 487, 
67 Miss. 562. 

59. U.S.—^U. S. V. Johnson, C.C.A. 
in., 128 P.2d 111 . 

Cal.—People v. Gilbert, 78 P.2d 770, 
26 CaLApp.2d 1—^People v. Pol- 
lette, 240 P. 502, 505, 74 CaLApp, 
178, quoting Corpus Juris. 
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grand jury if he finds that the evidence may not 
correspond with the allegations of the originaj in¬ 
dictment.®® 

In the absence of a statute, where two indict¬ 
ments are pending against a person for the same 
offense, the second does not supersede or abate the 
first.®*^ Both indictments stand®® and prosecution 
may be had under either,®® prior to conviction or 
acquittal under one,^® the state or government hav¬ 
ing a right to elect on which it will proceed, as dis¬ 
cussed infra § 192. Furthermore, in the absence of 
statute to the contrary, it is not essential to rein¬ 
dictment and prosecution on the new indictment 
that the court order or direct resubmission of the 
charge to the grand jury^i or, it is held, that the 
prior indictment be shown to have been disposed 
of,although it has also been held that, when a 
second indictment against the same person for the 
same offense is had, the second must show that 
some disposition has been made of the first by nolle 
prosequi or otherwise.*^® 

The matter of a new indictment where the orig¬ 
inal indictment has been lost or destroyed is dis¬ 
cussed supra § 33. 

Application and effect of statutory provisions. 
According to the express provisions of some stat¬ 
utes, where two indictments are pending against a 
person for the same offense, the one first found 
shall be deemed to be suspended*^^ or superseded^® 
by the second, and shall be quashed, as discussed 
infra § 205. Such a statute applies only where the 


§ 34 

two indictments are for the same offense or mat¬ 
ter and it does not apply where each indictment, 
although relating to the same transaction, sets up an 
offense differing in all its elements from that charg¬ 
ed in the other, so that the same evidence will not 
sustain both.'^^ Jt (joes not affect the validity of 
the second indictment.^® Indeed, as the statute is 
not self-executing,*^® the second indictment does not 
ipso facto supersede and quash the first®® or render 
it null and void;®^ each indictment retains its vi¬ 
tality until set aside by order of court.®^ The sec¬ 
ond indictment, to supersede the first, must be a 
valid indictment;®® and if the second is quashed 
by the court the first is revived.®^ 

A statute prohibiting the resubmission, without 
direction of the court, of a charge which has been 
dismissed by the grand jury, as* discussed supra § 
25 b, does not apply in the case of successive in¬ 
dictments as, obviously, in such case the grand jury 
has not dismissed the charge or failed to indict.®® 

A statute which, although prohibiting duplication 
of indictments, is intended merely to prevent dupli¬ 
cation of costs where there is duplication of in¬ 
dictments, does not affect the validity of the pro¬ 
ceeding where there is such duplication of indict¬ 
ments.®® 

New indictment after change of venue, A new 
indictment may be found and accused arraigned 
thereon, notwithstanding a change of venue has 
been taken on the first indictment to another coun¬ 
ty,®*^ where the first indictment is quashed or dis- 


216 U.S. 462, 54 L.Bd. 56S, 17 Ann. 
Gas. 1112. 

31 C.J. p 598 note 23 [a]. 

66. N.C.—State v. Branner, 63 S.E. 
169, 149 N.C. 559. 

67. U.S.—U. S. V. Maloney. C.C.N.T., 
26 F.Cas.No.l5,713a. 

31 C.J. p 599 note 31. 

STeoessity of express gnaslial 
Althoug-h a second indictment is 
■often said to supersede the first 
the second does not dispose of the 
first without an express quashal.— 
TT. S. V. Strewl, C.C.A.N.T., 99 F.2d 
474, certiorari denied Strewl v. U. 
S., 59 S.Ct. 489, 306 U.S. 638. 83 L. 

1039, rehearing: denied 59 S.Ct 
590, 306 U.S. 668, 83 L.Ed. 1063. 
Whether pendency of one indictment 
is ground for quashing another see 
infra § 205. 

68. U.S.—U. S. V. Strewl, supra. 

69. La.—State v. Duplechain, 125 

So. 444, 169 La. 447—State v. 

White, 101 So. 136, 156 La. 770. 

TO. Ky.—Martin v. Commonwealth, 
261 S.W. 851, 203 Ky. 44. 

7L Cal,—People v. Gilbert 78 P.2d 


770, 26 Cal.App.2d 1—People v. 
Follette. 240 P. 502, 74 Cal.App. 
178. 

Minn.—State v. Ginsberg, 208 N.W. 
177, 167 Mmn. 25. 

78. Minn.—State v. Monroe, 172 N. 
W. 313, 142 Minn. 394. 

73. Tenn.—Clinton v. State, 6 Baxt. 
507—^Anderson v. State, 3 Heish. 
86 . 

74. Mo.—State v. Menz, 106 S.W.2d 
440, 341 Mo. 74. 

31 C.J. p 599 note 83. 

75. N.T.—People v. Sloan, 24 N.T.S. 
2d 381, 175 Misc. 618. 

31 C.J. p 599 note 83. 

'^Saperseded” is stronger word 
thfh -n "snspeiLdea” when used in stat¬ 
utes of this character, but the same 
conclusion as to the limited effect of 
sueh a statute has been reached un¬ 
der a statute employing the word 
“superseded” as under a statute us¬ 
ing the word “suspended.”—State v. 
Melvin, 66 S.W. 584, 166 Mo. 565. 

76- Ark.—State v. Hall, 6 S.W. 20, 
50 Ark. 28. 

Mo.—Austin V. State, 12 Mo. 893. 

889 


77. Ark.-Williams v. State, 255 S. 
W. 314, 160 Ark. 587. 

31 C.J. p 599 note 36. 

78. Ark.—^Hudspeth v. State, 9 S.W. 
1, 50 Ark. 534. 

31 C.J. p 598 note 27. 

79. N.Y.—People v. Sloan, 24 N.T.S. 
2d 381, 175 Misc. 618. 

SO, Mo.—State v. Melvin, 66 S.W. 

534, 166 Mo. 565. 

81 C.J. p 599 note 37. 

81. N.Y.—People v. Sloan, 24 N.T.S. 
2d 381, 175 Misc. 618. 

82. N.T.—^People v. Sloan, supra. 

83. N.T.—People v. Hosier, 76 N.T. 
S. 65, 73 App.Div. 5, 16 N.T.Cr. 541. 

31 C.J. p 699 note 41. 

84. Mo.—State v. Melvin, 66 S.W. 
534, 166 Mo. 565. 

85- Ark.—^Bingaman v. State, 24 S. 

W.2d 969, 181 Ark, 94. 

Ky.—Commonwealth v. Wilson, 132 
S.W.2d 622, 280 Ky, 61. 

86 . Pa.—Commonwealth v. Avrach, 
168 A 581, 110 Fa.Super. 438. 

87. N.D.—State v. Tucker, 224 N.W. 
I 878, 68 NJ>. 82. 
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missed.^® It has also been held that, if authorized 
by statute, a new indictment may be found in the 
county to which the venue has been changed,a 
statute conferring such authority being held consti¬ 
tutional but elsewhere it has been held that such 
a statute violates the constitutional requirement of 
indictment on the ground that the constitution con¬ 
templates a common-law indictment, which can be 
found only in the county in which the offense was 
committed.®^ 

b. Indictments Relating to Same Act or Trans* 
action 

The pendency of an indictment does not preclude the 
finding of other indictments for different offenses relating 
to the same transaction or committed by the same act; 
but where, although several articles or papers are in¬ 
volved, only one offense Is committed by like acts done 
at the same time and as part of the same transaction 
such offense cannot be split so as to support several in¬ 
dictments and prosecutions. 

Several indictments may be found and prosecut¬ 
ed for different offenses, although they relate to the 
same transaction.®^ It is also well settled that the 
fact that an indictment is pending does not prevent 
the finding of another indictment for the same act 
as constituting another or a higher or lesser of¬ 
fense,®® It is said, however, that the practice of 
procuring successive indictments for different de¬ 
grees of the same offense is not to be commended.®^ 


Of course, accused cannot be prosecuted for both 
a general and a specific offense committed by the 
same act where the question is deemed to be one 
of statutory construction, rather than of criminal 
law pleading, and it is concluded that the statute 
relating to the specific offense is exclusive.®® 
Where, although several articles or papers are in¬ 
volved, like acts are done at the same time and as 
part of the same transaction, so that there is a 
single offense, such offense cannot be split so as to 
support several indictilients and prosecutions.®® 

c. Invalidity, Dismissal, or Nolle Prosequi of 
Former Indictment 

A new indictment for the same offense may be found 
and returned after a former indictment has been nolled, 
quashed, or dismissed, or a demurrer thereto has been 
sustained. While the court, on sustaining a demurrer 
to, or motion to quash or dismiss, an indictment, m»^ 
order resubmissfon of the charge to a grand Jury, such 
an order is not, in most states, essential to the validity 
of a new indictment unless it is made so by statute, and 
some statutes make it so only when a demurrer to the 
prior indictment is sustained. 

Where an indictment, in the judgment of the 
prosecuting attorney, is insufficient it is his duty to 
call the attention of the grand jury to such fact 
and have a new indictment presented.®^ Where an 
indictment is fatally defective or otherwise inval¬ 
id, a second indictment for the same offense®® may 
be found and presented either before or after®® 


88 . Mo.—SUte V. Goddajd, 62 S,W. 
€97, 162 Mo. 19S. 

31 O.J. p 599 note 42. 

Second indictment after quashal or 
dismissal of first indictment gen¬ 
erally see infra subdivision e of 
this section. 

89. Ky.—Jennings v. Ck>mmon- 
wealth, 16 S.W. 348, IS Ky.Ii. 79. 

31 O.J. p 599 note 43. 

90; Ky.—^Parker v. Commonwealth, 
12 Bush 191. 

91. Mo.—^Ex parte Slater, 72 Mo. 

102 . 

98. La.—S tate v. Michel, 35 So. 

629, 111 La. 434. | 

31 C.J. p 599 note 46. 

9a Ill.—^People V. Goldberg, 158 N. 

B. 680, 327 Ill. 416. 

81 C.J. p 598 note 24. 

94. N.T,—^People v. Van Home, 8 
Barb. 158. 

9& Pa.—Commonwealth v. Brown, 
29 A.2d 793, 346 Pa. 192, reversing 
28 A.2d 259, 140 Pa.Super. 130. 

9a Minn.—State v. Moore, 90 N.W. 

787, 86 Minn, 422, 61 L.R.A. 819. 
31 CU. p 599 notes 48-52. 

of sixty-six separate 
to fitotan S Bts unjustified and op¬ 
pressive whore only two separate 
transactions were involved.—Com¬ 


monwealth V. Avrach, 168 A 531, 110 
Pa.Super. 438. 

Prosecution for part of single crime 
as jeopardy barring prosecution 
for another part see Criminal Law 
S 282. 

97. Tex.—Choice v. State, 114 S.W. 

132, 54 Tex.Cr. 517. 

9a N.C.—State v. Lee, 19 S.B. 375, 
114 N.C. 844. 

31 C.J. p 599 note 56. 

99 . Ga.—Price v. Cobb, 8 S.E.2d 131, 
60 Ga.App. 59. 

Iowa.—State v. Veterans of Foreign 
Wars, Post 1856, 274 N.W. 916, 
223 Iowa 1146, 112 AL.R. 383, fol- 
j lowed in State v. Loyal Order of 
I Moose, No. 806, 274 N.W. 918, 223 
Iowa 1146. 

Ky.—Commonwealth v. Wilson, 132 
S.W.2d 522, 280 Ky. 61. 

N.Y.—People ex rel. Coyle v. Trues- 
dell, 18 N,T.S.2d 947, 259 App.Div. 
282. 

Pa,—Commonwealth v. McLaughlin, 
142 A. 213, 293 Pa. 218. 

31 C.J. p 599 note 57. 

Xt accused has not been placed 
in Jeopardy, he may, after dismissal 
of an Indictment, be reindicted for 
same offense. 

U.S.—Buie V. U. S., CCATex., 76 P. 
2 d 848, certiorari denied 56 S.Ct. 
97, 296 U,S. 585, 80 L.3Bd. 414, re- 
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I hearing denied 56 S.Ct. 166, 296 U. 
' S. 662, 80 LuBd. 471. 

N.D.—State v. Tucker, 224 N.W. 878, 
58 N.D. 82. 

Accused not put to trial 
An indictment which is nolle 
prossed, accused not having been put 
to trial thereon, is not a bar to sec¬ 
ond Indictment for the same offense. 
—Wolff V. U. S., C.C.AMass., 299 
F. 90. 

Nolle prosequi entered at any 
before verdict is not a bar to an¬ 
other indictment for the same of¬ 
fense.—State V. Deso, 1 A2d 710, 110 
Vt. 1. 

Second Indlctuent within stattitory 
period of limitations 
The dismissal of an indictment on 
the ground that more than two 
terms had elapsed after It was found 
without the cause being brought to 
trial would not be a bar to a sec¬ 
ond indictment returned within the 
sUtutory period of limitations.— 
State V. Bige, 193 N.W. 17, 195 Iowa 
1342. 

Order or ruling on ai^eal 

(1) Ruling on appeal that indict¬ 
ment is insufficient is not bar to 
another indictment.—^Baaa v. U. S. 
aCJLLiSL, 25 F.2d 294. 

(2) The fact that appellate court 
ordered indictment quashed, on 
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the first is quashed or dismissed or a nolle prosequi 
is entered, or after a demurrer is sustained and 
a second indictment may be presented after the first 
has been nolled, although the first was not defective 
and accused did not consent to its dismissal.^ 

Authority or direction of court. Where a de¬ 
murrer to an indictment is sustained the court may, 
in its discretion,^ direct the case to be resubmitted 
to the grand jury. Some statutes expressly confer 
such authority on the court,^ while others provide 
that the judgment shall be final and a bar to anoth¬ 
er prosecution unless the court directs a resubmis¬ 
sion to the grand jury.^ Also the court may, after 
an indictment is dismissed or quashed, order or di¬ 
rect the resubmission of the case to the grand ju¬ 
ry;® and in some states there is statutory author¬ 
ity for such action.*^ However, the effect of a fail¬ 
ure of the court to remand the charge to the grand 
jury, as authorized by some statutes, where the in¬ 
dictment is quashed or dismissed is held to be mere¬ 
ly the release of accused from custody or discharge 


of his bail and not to prevent the return of anoth¬ 
er indictment against him.® Furthermore the stat¬ 
ute is deemed to refer only to a dismissal on one 
of the technical statutory grounds and not to a dis¬ 
missal on the constitutional ground of insufficiency 
of the evidence before the grand jury;® and while, 
in some cases of dismissals on the ground of insuf¬ 
ficiency of evidence, the courts have indicated that 
they would grant leave to resubmit the charge to 
a grand jury,i® in other cases they have refused to 
order resubmission^^ and have based their refusal 
on the ground that the order, being unnecessary, 
would be a nullity.^® 

Independently of statute, it has been held that, 
where an indictment is fatally defective, another 
bill for the same offense cannot be found without 
the authority of the court,i® although it has been 
held otherwise where no proceeding barring fur¬ 
ther prosecution has been had on the first indict- 
ment.i4 

Relation of new indictment to original indictment 


ground that accused had been com¬ 
pelled to Incriminate himself in vio¬ 
lation of constitution, would not pre¬ 
vent another indictment being re¬ 
turned against him on the same 
charge, provided indictment would 
not be baLsed on any Information 
which accused was called on to give 
the former grand jury indicting him. 
—^Taylor v. Commonwealth, 118 S.W. 
2d 140, 274 Ky, 61. 

(3) A statute suspending a trial 
court's jurisdiction pending an ap 
peal, except to substitute or supply 
lost papers, applies only to the pro¬ 
ceedings in which a conviction was 
had, and does not prevent a new 
indictment for the same offense aft¬ 
er dismissal of the first prosecution 
on appeal, but before receipt of the 
mandate in the lower court.— 'Ek 
parte Jones, 129 S.W. 632, 60 Tex. 
Cr. 29. 

1. U.S.—U. S. V. Bopp, B.C.Cal., 232 
F. 177. 

31 C.J. p 600 note 68. 

2. Ga—Bird v. State, 63 Ga 602. 

31 C.J. p 600 note 69. 

3. Okl.—^Davenport v. State, 202 P 
18, 20 Okl.Cr. 263. 

31 C.J. p 600 note 60. 

4i Iowa—State v. Evans, 82 N.W. 

429, 111 Iowa 80. 

31 C.J. p 600 note 61. 

5. Cal.—^Los Angeles County v, 

Rickert 268 P. 134, 84 Cal.App, 
403—People v. Pollette, 240 P. 602, 
74 CalA.pp. 178. 

31 C.J. p 600 note 62. 

Application, of statutes 
(1> Such a statute applies only 
when a demurrer is sustained, and 
not in other oases.—State v. Gins¬ 


berg, 208 N.W. 177, 167 Minn. 26— 
31 C.J. p 600 note 62 [a]. 

(2) Some statutes of this nature 
apply only to felony, and not to mis* 
demeanor, cases.—^Ray v. Stevenson, 
111 P.2d 824, 71 Okl.Cr. 839—Green 
V. State, 243 P. 583, 83 OkLCr. 268. 
reheard 244 P. 209, 33 OkLCr. 412. 

Where court is of opinion that 
objections to indiotment may be 
avoided in a new indictment, it will 
direct resubmission the case to a 
grand jury.—^People v. Butler, 238 N. 
Y.S. 666, 133 Misc. 668—31 C.J. p 606 
note 62 [b]. 

Time of order 

To be effective, an order directing 
submission of the case to the grand 
jury must be made at the time of 
the order sustaining the demurrer.— 
People ex rel. Grossman v. Warden 
of City Prison of New York, 14 N.Y. 
S 2d 243, 172 Misc. 183. 

Definiteness and certainty in order 
An order of resubmission of an 
indictment “to the same or another 
grand jury" is sufficiently definite 
and certain.—Ex parte Job, 30 P. 699, 
17 Nev. 184. 

6. Cal.—People v. Hatfield, 18 P.2d 
366, 129 Cal.App. 162. 

Iowa.—State v. Fortune, 194 N.W. 
66, 196 Iowa 884. 

Ky.—^Delk v. Commonwealth, 47 S.W. 

2d 967, 243 Ky. 38. 

Or.—State v. Wright, 257 P. 699, 122 
Or. 377, rehearing denied 259 P. 
298, 122 Or. 877. 

Withdrawal pending motion to gnash 

The fact that the court permit¬ 
ted the district attorney to withdraw 
an indictment, after a motion to 
guash, and then allowed him to pre¬ 

891 


sent a second bill, to the same grand 
jury, on which accused was subse¬ 
quently tried, does not show an 
abuse of judicial discretion.—Com¬ 
monwealth V. Kintz, 79 Pa.Super. 483, 
followed in Commonwealth v. Bridge, 
79 Pa.Super. 437. 

Arguable oontentioa of lack of jeo. 
pardy 

Where, notwithstanding the dis¬ 
missal of the indictment was after 
the sweeuing of the jury, there is an 
arguable basis for the contention 
t^at there haa been no jeopardy, 
the district attorney may obtain an 
order to resubmit the case to a 
grand jury.—People v. Klein, 288 N. 
Y.S. 146, 159 Misc. 465. 

7. Iowa—State v. Bige, 198 N.W. 
610, 198 Iowa 673—State v. For¬ 
tune, 196 N.W. 740, 196 Iowa 996. 

8 . Ky.—Commonwealth v. Wilson, 
132 S.W.2d 522, 280 Ky. 61. 

N.Y.—People v. Roth, 220 N.Y.S. 167, 
128 Misc. 660. 

9. N.Y.—^People v. Roth, supra 

10 - N.Y.—^People v. La Barbera 287 
N.Y.S. 267, 169 Misc. 177. 

IL N.Y.—^People v. Cressenzo, 33 N. 
Y.S.2d 136. 

12 . N.Y.—^People ex rel. Grossman 
V. Warden of Womens House of 
Detention, 14 N.Y.S.2d 245, 172 
Misc. 186—^People v. Roth, 220 N. 
Y.S. 167, 128 Misc. 660. 

13. Mass.—Commonwealth v. Sar¬ 
gent, Thach.Cr. 116. 

31 C.J. P 600 note 63. 

14. U.S.—^U. S. V. Bonavia* D.C.N. 
Y., 41 P.2d 366. 

31 C.J. p 600 note 64. 
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or prosecution. Where, after an indictment is dis¬ 
missed or a demurrer thereto is sustained, the case 
is resubmitted and a new indictment returned, it is j 
to be regarded as a continuation of the original 
prosecution,^® and in effect a mere amendment, 
where formal amendments are permitted by stat¬ 
ute,^® relating back to the date on which the orig¬ 
inal indictment was returned.^^ This is true where 
the indictment is quashed for a procedural rea¬ 
son,^® but not where a demurrer is sustained for 
a defect or insufficiency which cannot be remedied 
by amendment.^® 

d. Procedure by Grand Jury as to Second In¬ 
dictment 

A second Indictment against the accused for the same 
offense must, like the first, be returned by the grand 
Jury under oath; but It need not be preceded by another 
preliminary hearing and binding over. While a subse¬ 
quent grand Jury cannot properly find a new indictment 
merely on the basis of the finding of a true bill by the 
former grand Jury, in most jurisdictions the same grand 
Jury is not disqualified to find a second Indictment against 
the accused for the same offense and It may find such In¬ 
dictment without reSxamining witnesses and rehearing 
testimony. 

On granting a motion to set aside an indictment, 
with leave to resubmit the charge to the grand 
jury, the same procedure should be followed as 
\vhere a demurrer is laid to an indictment wdth like 
leave.2® Where, because of some defect or irregu¬ 
larity in the indictment, it is necessary to find a sec¬ 
ond indictment for the same offense, it is generally 
held that the same grand jury may properly find 
and return a new indictment without rehearing tes¬ 


timony and reexamining witnesses but a few 
authorities hold the contrary,22 A grand jury, how- 
i ever, cannot properly find a new indictment mere¬ 
ly on the fact of a former finding of a true bill by 
another grand jurj-.-® 

When an indictment has been quashed, the grand 
jury may find a new indictment without another 
preliminary hearing and binding over.24 

An indictment may be superseded only by anoth¬ 
er indictment of equal dignity, that is, one re¬ 
turned under oath b^*- the grand jury.25 

Disqualification of same grand jury. Some courts 
hold that there is no reason why a grand jury, 
after returning an indictment, may not subsequent¬ 
ly again indict accused for the same offense^® and 
that accused cannot object to a second indictment 
by the same grand jury on the ground of bias and 
prejudice arising from the consideration of the first 
indictment.27 Other courts hold that the case may 
be resubmitted to the same grand jury where the 
objections to the first indictment can be avoided 
by merely formal corrections and changes, but not 
where formal changes will not suffice and a recon¬ 
sideration of the charge or the evidence is neces¬ 
sary, for the reason that the grand jurors have 
already formed an opinion on the merits and hence 
are subject to challenge on the ground that they 
are possessed of a state of mind which will prevent 
them from acting impartially.28 Some statutes by 
providing that, when a demurrer to an indictment 
is sustained, the court may direct the case to be 
submitted to the same or another grand jury^^ 


15. Ky.—^Mays v. Commonwealth, 
246 S.W, 802. 197 Ky. 295—Bow¬ 
man V, Commonwealth, 143 S.W. 
47. 146 Ky. 486. 

ShowinsT in new Indlotment 

New indictment after expiration 
of period of limitations followingr re¬ 
turn of case on reversal for defect in 
oriiTinal indictment should show that 
it is continuation of original pros¬ 
ecution.—^Middleton v. Common¬ 
wealth, 10 S.W.2d 812. 226 Ky. 220. 
followed in Napier v. Commonwealth, 
10 S.W.2d 813. 226 Ky. 224. 

18^ Ky.—^Brock v. Commonwealth, 8 
S.W.2d 390, 225 Ky. 264. 

Nev.—^In re Hironymous, 147 P. 453, 
38 Nev. 194. 

17, Ky.—^Brock v. Commonwealth, 8 
&W.2d 390, 225 Ky. 264. 

31 CJr. p 600 note 67. 
iSm Pa.—Commonwealth v. Gahasran, 
17 Pa-Dist. & Co. 564. 

19- Cal.—^Bx parte Bosenberg;, 72 P. 

2 d 559, 23 CaLApp.2d 265. 

90l N.T.—People v. BafC: 166 N.T.S. 
136, 99 Misc. 684, 85 N.T.Cr. 490. 


21 . Cal.—People v, Gilbert, 78 P.2d 
770, 26 Cal.App.2d 1—People v. 
Pollette, 240 P. 502, 507, 74 Cal. 
App. 178. citing Corpus Juris. 

Minn.—State v. Ginsberg;, 208 N.W. 
177, 167 Minn. 25. 

N.T.—^People v. Falasco, 201 N.T.S. 

575, 121 Misc. 538. 

31 C.J. p 601 note 69. 

22 . N.C.—State V. Ivey, 5 S.B. 407. 
100 N.C. 539—State v. Cain, 8 N.C. 
352. 

23. Ala.—Sparrenbergrer v. State, 63 
Ala. 481, 25 Am.H. 643. 

Mo,—State v. Grady, 12 Mo.App. 361, 
affirmed 84 Mo. 220. 

24. Pa.—Commonwealth ▼. Gaha- 
gan, 17 Pa-Dlst. & Co. 564—Com¬ 
monwealth V, Westcott, 4 Pa.C.Pl. 
58. 

25. U.S.—Armstrong: v. U. S., aC.A. 
CaL, 16 P.2d 62, certiorari denied 
47 S.Ct 671, 273 U.S. 766, 71 Ii.Ed. 
881. 

28. U.S.—U. S. V. Johnson, C.C.A. 
Ill., 123 P.2d 111. 
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27- Ariz.—^De Leon v. Territory, SO* 
P. 348, 9 Ariz. 161. 

Minn.—State v. Ginsberg, 208 N.W: 
177, 167 Minn. 26. 

28. Nev.—State v. Towers, 139 P. 

776, 87 Nev. 94, Ann.Cas.l916I> 

269. 

29. U.S.—^Thompson v. U. S., Cal., 
202 P. 401, 120 C.C.A. 675, 47 L.R. 
A.,N.S., 206. 

31 C.J. p 601 note 77. 

Statute and order construed 
An order, “Demurrer to indictment 
sustained and case ordered resub¬ 
mitted to the gn:^nd jury,*' author¬ 
izes resubmission to the same grand 
Jury which is still in session, since 
the theory of the statutory provi¬ 
sion is to vest the court and not 
the district attorney with discretion 
as to mode of procedure, and the ‘or¬ 
der will be construed as delegating 
to the district attorney discretion 
as to mode of procedure which is 
permissible.—Copeland v. Superior- 
Court of Los Angeles County, 217 P, 
573, 62 Cal.App. 316. 
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thereby declare the law of the state to be that a i against accused is not disqualified to find a second 
grand jury which has once found an indictment | indictment against him on the same state of facts.®® 

m. FORMAL RRQinSITES OP INDICTMEITT 


§ 35. In General 

An indictment consists of a caption, charge, and con- 
ciusion, and, in some Jurisdictions, a commencement. It 
must be in writing, but need not be on one sheet of 
paper. Subject to constitutional limitations legislatures 
may prescribe the form of indictments, such as a simpli¬ 
fied or short form. 

An indictment has been held to consist of three 
principal features, the caption, the charge, and the 
conclusion,^! although, in some states, particularly 
those following the English practice, an additional 
feature, the commencement, has been recognized.^^ 

An indictment must, in some states by express 
constitutional or statutory provision, be in writ¬ 
ing but it may be partly in handwriting and 
partly printed or typewritten or wholly typewritten 
or printed.2^ It has been held that an indictment 
written partly in lead pencil is not illegal, and stated 
that it would be legal if written wholly in pencil 
but it has been intimated that an indictment writ¬ 
ten with a lead pencil might not be tolerated be¬ 
cause of the liability to erasure and obliteration.^® 


Words, figures, or other marks or matter appear¬ 
ing on a bill of indictment but forming no part of 
it are mere surplusage and will not affect its va¬ 
lidity nor will the validity of the indictment be 
affected by immaterial alterations.®® 

The fact that an indictment has been accidently 
cut or torn into several pieces does not invalidate 
it, if no material words are destroyed and it is leg¬ 
ible.®® An indictment with the several parts on sep¬ 
arate pieces of paper, securely attached together in 
proper order, if prepared by the grand jury in that 
manner, is sufficient.^® 

The fact that the original of the indictment may 
not have been numbered would not render the in¬ 
dictment void.**! 

Statutory provisions as to form. Subject only to 
constitutional provisions against depriving any per¬ 
son of life, liberty, or property without due process 
of law,^® it is within the power of the legislature 
to prescribe the form of the indictment.'^® Thus, 


sa U.S.—Thompson v. TJ. S., Cal., 
202 F. 401, 120 CC.A. 675, 47 L.R 
A.,N.S., 206. 

Matter is entirely within author¬ 
ity of legislature to reflate.—Cope¬ 
land V. Superior Court of Los An¬ 
geles County, 217 P. 573, 62 CaLApp. 
316. 

31. Ky.—Dixon v. Commonwealth, 
166 S.W.2d 456, 288 Ky. 467—Mag- 
gard V. Commonwealth, 166 S.W. 
2d 228, 287 Ky. 787. 

S.C.—State v. Moore, 24 S.C. 160, 68 
Am.R 241. 

32. N.Y.—People v. Bennett, 87 N. 
Y. 117, 93 Am.D. 651. 

31 C.J. p 610 note 44. 

Corpus Juris cited as showing that 
a fourth principal feature is some¬ 
times enumerated.—^Maggard v. 
Commonwealth, 166 S.W.2d 228, 230, 
287 Ky. 787. 

Commencement recogrnized as ex¬ 
isting in some Jurisdictions follow¬ 
ing the English practice, although 
not in South Carolina.—State v. 
Moore, 24 S.C. 160, 68 Am.R. 241. 

33. Neb.—Cowan v. State, 2 N.W.2d 
111, 140 Neb. 837. 

Tex.—O'Bryan v. State, 11 S.W. 443, 
27 Tex,App. 839. 

34i Ohio.—^May v. State, 14 Ohio 
461, 46 Am.D. 648. 

Tex.—O'Bryan v. State, 11 S.W, 448, 
27 Tex.App. 839. 

36. Ky.—^Jones v. Commonwealth, 


97 S.W. 1118, 124 Ky. 26, 30 Ky.L. 
288. 

36. Ohio.—May v. State, 14 Ohio 
461, 46 AmD. 648. 

31 C.J. p 601 note 91. 

37. Tex.—Owens v. State, 8 S.W. 
668 , 26 Tex.App. 562. 

31 C.J. p 601 note 92. 

38. Alteration of printed informa, 
tion form 

The alteration of indictment was 
not error, notwithstanding absence 
of evidence showing whether altera¬ 
tion had been made before or after 
indictment was returned by grand 
jury as true bill, where original in¬ 
dictment was drawn on paper con¬ 
taining prmted form originally de¬ 
signed for use as information, and 
such form was merely altered to con¬ 
form to proper form of indictment 
and the blanks were filled m with 
typewritten matter conclusively dem¬ 
onstrating charge against accused.— 
McCann v. Commonwealth, 4 S.E.2d 
768, 174 Va. 429. 

39. Mass.—Commonwealth v. Ro¬ 
land, 97 Mass. 698. 

40- Tex.—^Jenkins v. State, 141 S.W. 

222, 64 Tex.Cr. 86. 

81 C.J. p 601 note 94. 

41. Ark.—^Minor v. State, 268 S.W. 
121, 162 Ark. 136. 

42. Ala.—Jlhrlght v. State, 126 So. 
606, 220 Ala. 268, vacating 126 So. 
604, 28 Ala.App. 861. Followed in 
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Green v. State, 126 So. 926, 23 Ala. 
App. 631, certiorari denied 126 So. 
926, 220 Ala. 698. Followed in 
Cleghom v. State, 127 So. 247, 
third case, 220 Ala. 689, certiorari 
granted 127 So. 247, second case, 
23 Ala.App. 602. 

Constitutional and statutory provi¬ 
sions as to forms of accusation 
generally see supra § 2. 

43. Ala.—Jinright v. State, 126 So. 
606, 220 Ala 268, vacating 126 So. 
604, 23 Ala.App. 361. Followed in 
Green v. State, 126 So. 925, 23 
AlaApp. 631, certiorari denied 126 
So. 926, 220 Ala 698. Followed in 
Cleghom v. State, 127 So. 247, third 
case, 220 Ala. 689, certiorari grant¬ 
ed 127 So. 247, second case, 23 Ala 
App. 502—Stinson v. State, 190 So. 
303, 28 Ala App. 669, certiorari de¬ 
nied 190 So. 306, 238 Ala 272. 

Md.—^Neusbaum v. State, 143 A 872, 
876, 166 Md. 149, quoting Ckixpuv 
Juris. 

31 C.J. p 651 note 74. 

Aooused oannot oomplain of in¬ 
fringement of constitutional rights 
by form of indictment if form does 
not prevent him from asserting sub¬ 
stantial rights.—^People v. Bogdanoff, 
171 N.B. 890, 254 N.Y. 16, 69 AL.R. 
1378. 

Statutes held valid 

(1) In general.—^People v. Berg, 
274 P. 433, 96 Cal.App. 430. 

(2) A statute which does not elimi- 
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within the constitutional limitations, the legislature 
may simplify the form of indictment,**^ and may 
prescribe a short form of indictment.*^ However, 
as appears infra § 90, the legislature cannot dis¬ 
pense with the necessity of alleging all the essen¬ 
tial elements of the offense. 

An indictment in a form prescribed by a statute, 
which is free from constitutional objections, is suf¬ 
ficient,*® even though it charges the offense to be a 
second offense.**^ 

Under a statute providing that conformity to 
common law or existing statutory forms shall not 
he essential, an indictment is sufficient, even though 
It does not contain formal statements previously 
used.*® 

Separate counts; numbering. Separate counts 
need not be on the same sheet of paper,*® and it is 
held, not only that separate counts are sufficiently 
identified as one proceeding by being fastened to¬ 
gether,®® but that, when prepared on separate 
leaves, they need not be fastened together.®^ Sep¬ 
arate counts should be set out in separate para¬ 
graphs.®® While it has been held preferable to 
number separate counts or paragraphs,®® such num¬ 
bering is not essential to the validity of the indict¬ 
ment®* 

The marginal note, usual in indictments, stating 
the county, state, and term of the court at which 


the indictment was returned, is not the caption, as 
appears infra § 36 and its omission is not fatal to 
the validity of the indictment, if the jurisdictional 
statements required of the caption appear in the 
minutes of the court.®® 

§ 36. Caption 

The caption Is a formal statement of the proceedings, 
describing, with respect to the finding of the indictment, 
the court, the time and place, and the grand Jurors. It 
is not part of the indictment, but ia merely part of the 
record, necessary on a removal of the case to a superior 
court, and is to be distinguished from the marginal note, 
or special caption, or heading, which is part of the in¬ 
dictment. 

The general caption of an indictment, as distin¬ 
guished from the marginal note, special caption, or 
heading considered below in this section, is merely 
a formal statement of the proceedings, describing 
the court in or before which the indictment was 
found, the time when and the place where it was 
found, and the grand jurors by whom it was 
found.®® It is a preamble to the indictment, a his¬ 
torical synopsis of the prior proceedings, and ac¬ 
companies the indictment on removal thereof from 
an inferior to a superior court.®*^ It is that entry 
of record showing, by the minutes of the court, 
when and where the court was held, who presided 
as judge, the complete venire and indorsements, and 
who were summoned and sworn as grand jurors.®® 


nate nse of presentment or indict¬ 
ment hr a grand Jury may provide 
for a changre in form of indictment. 
—^People ex rel. Pincus v, Adams, 9 
N.R2d 46. 274 N.Y, 447, 110 A.L.R, 
1303. 

-44. Md.—^Neusbaum v. State, 143 A. 
872, 156 Md. 149. 

N.T.—^People v. Bogdanoff, 171 N.R 
890, 254 N.Y. 16. 69 A.UR. 1378. 

•45. Md.—^Neusbaum v. State, 148 A. 
872, 156 Md. 149. 

^.Y.—People ex rel. Pincus v, Ad¬ 
ams, 9 NR2d 46, 274 N.Y. 447, 
110 A.L.H. 1303. 

*4a Ala.—^Blakeney v. State, 13 So.2d 
430, reversing, App., 13 So.2d 424— 
McDaniel v. State, 102 So. 788. 20 
Ala.App. 407, certiorari denied Ex 
parte State, 102 So. 791, 212 Ala. 
415. 

31 C.J. p 602 note 99. 

Indlgtaneirt bold not to comply wltb 
statute 

^^ere indictment apparently pre¬ 
pared under statute providing for 
prepcuratlon of an Indictment by the 
district attorney was not signed by 
district attorney and was not au¬ 
thenticated by court or clwk of court, 
no plea was entered and no separate 
paper was signed by accused plead¬ 


ing guilty and waiving presentation 
to grand Jury, one rubber stamp on 
Indictment was almost entirely unde¬ 
cipherable and was not attested by 
court or clerk, and another rubber 
stamp was not authenticated or at¬ 
tested, indictment did not substan¬ 
tially comply with statute.—Com¬ 
monwealth ex rel, Penland v. Ashe, 
17 A.2d 224, 142 Pa.Super. 403. 

47. Va .—Watta v. Commonwealth, 
106 S.R 839, 129 Va. 781. 

31 C.J. p 602 note 1. 

48. Del.—State v. Vandegrift. 132 A. 
858, 3 W.W.Harr. 154. 

49. La.—State v. Lennon, 8 Rob. 
543. 

i 50. N.C.—State v. Robbins, 81 S.B. 

669. 123 N.C. 730, 68 Ain.S.R. 841. 
31 C.J. p 602 note 96. 

51. La.—State v. Lennon, 8 Rob. 
543. 

52. Ala.—Goldman v. State, 161 So. 
261, 26 Ala.App, 407. 

53. Ga.—Wright v. State, 186 SJB. 
149, 53 Ga.App. 371. 

Ky.—Smith v. Commonwealth, 268 
S.W. 328, 206 Ky. 728. 

54. Ga.—^Wright v. State, 186 S.a 
149, 53 Ga.App. 37L 


Ky.—Smith v. Commonwealth, 268 S. 

W. 828. 206 Ky. 728. 

31 C.J. p 743 note 66. 

Saoh paragraph as separate count 
Court was held properly to have 
treated every paragraph of indict¬ 
ment as separate count, although 
formality of designating and num¬ 
bering them was not observed.—^Da¬ 
vis V. State, 107 So. 737, 214 Ala. 273. 

55. Ala.—^Bouyer v. State, 138 So. 
59, 24 Ala.App. 170, certiorari de¬ 
nied 133 So. 60, 222 Ala. 608— 
Maloy V. State. 130 So. 902, 24 Ala. 
App. 123. 

56. Fla.—^Kirkland v. State, 97 So. 
502, 86 Fla. 64. 

Mo.—State v. Spano, 6 S.W.2d 849, 
320 Mo. 280. 

31 C.J. p 602 note 3. 

67. N.Y.—^People v. Bennett, 37 N. 
Y. 117, 4 Transcr.A. 32, 4 Abb.Pr.. 
N.S., 89. 1 Cow.Cr. 1. 

31 C.J. p 602 note 2. 

5a Ala.—Jacobs v. State, 132 So. 
868 , 24 Ala.App. 195, certiorari 

denied 132 So. 870, 222 Ala. 420— 
Holt V. State, 132 So. 180, 24 Ala. 
App. 181—^McGee v. State, 181 So. 
248, 24 Ala.App. 124—Maloy v. 
State, 130 So. 902, 24 Ala.App. 123 
—Williams v. State, 100 So. 678, 
20 Ala.App. 26. 
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The caption is no part of the indictment,59 but a 
part of the record and the practice in some ju¬ 
risdictions, as at common law, is for the clerk to 
make up the caption from the records of the court 
after the indictment has been found and returned, 
and when it is taken or sent to a superior or ap¬ 
pellate court and it may be affixed at any time 
by the clerk with a view to perfecting the record.52 

Marginal note, special caption, or heading dis¬ 
tinguished. The general caption considered herein 
must be distinguished from the marginal note, stat¬ 
ing the county and state in which, and the term of 
court during which, the indictment was returned,52 
and from the special caption or heading, which, al¬ 
though frequently referred to simply as the cap¬ 
tion, is a part of the indictment,5^ each bill of the 
indictment being framed with its own special cap¬ 
tion before it is submitted to the grand jury.55 

Purpose of caption. The purpose of the caption 
has been said to be to show, for the use of a su¬ 
perior or appellate court to which the indictment 
may be removed, the authority by which it was 
found®® and that the inferior court had jurisdic¬ 
tion.®*^ 

Necessity of caption. It has been said that the 
record of an indictment would not be perfect with¬ 
out a caption, and would not be admissible in evi¬ 
dence, as it would not show by what authority the 
indictment was found;®® but, as hereinafter stated, 
it has also been held that the omission of a caption 
will not render an indictment bad if the omission 


§ 36 

can be supplied from other parts of the record; and 
in particular circumstances it has been held that a 
caption is unnecessary.®® However, a caption 
should accompany every indictment removed into a 
superior court,although it has been held that in 
the indictment itself the caption may be entirely 
omitted. *^1 

The statutory caption shown by the minutes of 
the court is applicable to, and is a part of, every 
indictment preferred at one term of court and 
need not be repeated in any part of the indict¬ 
ment.’^® 

What included in caption. As appears infra § 44, 
a great deal of confusion exists because the dis¬ 
tinction between the commencement and the caption 
has not uniformly been maintained. While it has 
been held that the caption is ended with the words 
‘'upon their oaths, present,”*^4 other authorities con¬ 
sider this part as the commencement of the indict¬ 
ment, as appears infra § 44. The recital that the 
grand jurors “being duly summoned, elected, empan¬ 
elled, sworn and charged to inquire,” etc., is said to 
constitute part of the English caption,"*® but has by 
usage, in some jurisdictions, become incorporated 
with, and constitutes a part of, the indictment.^® 

Formal requisites of caption. The caption should 
conform to the statutory requirements, and a cap¬ 
tion in the form prescribed by statute is sufficient.*^^ 
It is unnecessary for the foreman of a grand jury 
to sign the caption.*^® The caption need not state 
or describe the offense charged,*^® and, if it does so, 


69. U.S.—Brown v. Hudspeth, C.C. 
A.Kan.^ 103 F.2d 968—Gordon v. 
U. S.. C.C.A.Okl., 18 F.2d 631. 

HI.—Georgre v. People, 47 N.B. 741, 
167 Ill. 447. 

N.J.—State V. Masnik, 8 A.2d 701, 
123 N.J.L. 386, affirmed 12 A.2d 
871, 126 N.J.Law 34. 

Tex.—Stansbury v. State, 82 S.W.2d 
962, 128 Tex.Cr. 570. 

31 C.J. p 602 note 11. 

90. U.S.—^Brown v. Hudspeth, C.C. 
A.Kan., 103 F.2d 968—Gordon v. 
U. S., C.C.A.Okl., 18 P.2d 631. 

31 C.J. p 602 note 12. 

61- N.T.—^People v. Castleton Audi¬ 
tors, 13 Abb.Pr.,N.S., 431, 44 How. 
Pr. 238. 

31 C.J. p 603 note 13. 

62. N.T.—^People v. Myers, 2 Hun 
6, 4 Thomps. & C. 292. 

63. Ala.—^Bouyer v. State, 138 So. 
59, 24 Ala.App. 170, certiorari de¬ 
nied 138 So. 60, 222 Ala. 608— 
Maloy V. State, 130 So. 902, 24 Ala. 
App. 123. 

64b Ky.—Dixon v. CSommonwealth, 
155 S.W.2d 466, 288 Ky. 457. 

Mass.^—Commonwealth v. Hines, 101 
Maas. 33. 


65. Mass.—Commonwealth v. Hines, 
supra—Commonwealth v. Ed¬ 
wards, 4 Gray 1. 

66- N.T.—^People v. Bennett, 87 N. 
T. 117, 4 Transcr.A. 32, 4 Abb.Pr., 
N.S., 89, 1 Cow.Cr. 1. 

31 C.J. p 602 note 9. 

67- Or.—State v. Emmons, 104 P. 
882, 56 Or. 362, rehearing denied 
106 P. 451, 65 Or. 362. 

81 C.J. p 602 note 10. 

68. Ala.—Goodloe v. State, 60 Ala^ 
93. 

81 C.jr. p 603 note 16. 

69- N.T.—^Wagner v. People, 4 Abb. 
Dec. 609, 2 Keyes 684, 1 Cow.Cr, 
466. 

31 C.J. p 603 note 18. 

TOt N.T.—^People v. Castleton Audi¬ 
tors, 13 Abb.Pr.,N.S., 431, 44 How. 
Pr. 238. 

81 C.J. p 608 note 19. 

Tit Vt—Slate v. Nixon, 18 Vt. 70, 
46 AmuD. 136. 

73. Ala.—Jacobs v. State, 182 So. 
868, 24 Ala.App. 196, certiorari de¬ 
nied 132 So. 870, 222 ' Ala. 420— 
Holt V. State, 132 So. 180, 24 Ala. 
App. 181—^McGee v. State, 181 So. 
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248, 24 Ala.App. 124—Maloy v. 
State, 130 So. 902, 24 Ala.App. 123. 
73t Ala.—Jacobs v. State, 182 So. 
868, 24 Ala^App. 195, certiorari 

denied 132 So. 870, 222 Ala. 420— 
Holt V. State, 132 So. 180. 24 Ala. 
App. 181—^McGee v. State, 131 So. 
248, 24 Ala.App. 124—Maloy v. 
State, 180 So. 902, 24 Ala.App. 123. 
Necessity of repeating caption in 
each count of indictment see infra 
S 42. 

74. Mo.—State v. Spano, 6 S.W.2d 
849, 320 Mo. 280. 

81 C.J. p 602 note 4. 

75. Tenn.—^McBean v. State, 3 
Heisk. 20. 

31 C.J. P 602 note 6. 

76. Tenn.—^McBean v. State, supra. 

77. Ala.—Thomas v. State, 93 So. 
237, 18 Ala.App. 640. 

Foxnui of oaptiou held sufficieiLt 
U.S.—Caha v. U. S., Kan., 14 S.Ct. 

513, 152 U.S. 211, 38 KEd. 415. 

31 C.J. p 603 note 36 [a]. 

78. N.J.—State v. Jones, 9 N.J.Law 

2 . 

79. Ariz.—^Bx parte Harrison, 101 
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any misstatement therein or variance from the in¬ 
dictment will be immaterial. 

Defects or omissions; aider by indictment or rec¬ 
ord, Since the caption is no part of the indictment 
itself, as hereinbefore stated, defects in a caption 
will not invalidate an indictment which is other¬ 
wise good and sufficient nor will omissions or 
misrecitals in the caption, even in material matters, 
render the record fatally defective, where the omis¬ 
sion or misrecital is supplied or corrected by the in¬ 
dictment itself or by other parts of the record.^- 
It has even been held that the entire omission of a 
caption may be supplied by the minutes of the clerk 
on the bill and the general records of the term,^^ 
or by the allegations of the indictment.^^ On the 
other hand, if the caption of an indictment fails to 
show some matter which is essential, and the omis¬ 
sion is not cured by any other part of the record, 
the defect is fatal and the indictment or a convic¬ 
tion thereunder cannot be sustained.^^ In any case, 
however, only reasonable certainty is required 
and, where the essential matters are set out with 
sufficient certainty to a common intent, legal nice¬ 
ties will be disregarded.^^ Matter which may be re¬ 
jected as mere surplusage will not render a caption 
defective.^* 

Defects which might otherwise be fatal are in 
many jurisdictions rendered immaterial by statutes 
providing that no indictment shall be deemed in¬ 
valid for any defect in form which does not preju¬ 


dice the substantial rights of accused on the mer¬ 
its and generally defects and omissions in a cap¬ 
tion may be cured by amendment, as appears infra 
§ 43. Objections to the caption cannot be made 
after verdict.^o 

Aider of indictment by caption. While, as here¬ 
inbefore stated, the caption is not part of the accu¬ 
sation returned by the grand jury, yet, where it is 
prefixed to the bill when submitted to the grand 
jury and considered by it, the indictment proper 
may refer to it for the name of the county, just 
as it may refer to the county in the margin and 
since, as hereinbefore further stated, it is part of 
the record, it may be considered for the purpose of 
ascertaining the court to which the jury were sum¬ 
moned and in which they were charged, when the 
indictment was retumed,®^ matters relating to the 
grand jury,®^ and other matters, including matters 
in the indictment proper.^® 

§ 37. — Title, Description, and Jurisdiction 
of Court 

The caption should set forth the court In which the 
indictment was found, but mere clerical or formal errors 
or surplusage do not Invalidate the Indictment. 

The caption or some part of the indictment 
should set forth with reasonable certainty the court 
in which the indictment was found and presented, so 
as to show jurisdiction, and an omission or defect 
in this respect will be fatal,®® unless it is supplied 


P.2d 457, 458, 55 Ariz. 347, quoting 
Corpus gxois. 

N.D.—State v. Bossart, 241 N.W. 78, 
SI. 62 K.l>. 11, quoting Corpus 
Juris. 

31 C.J. p 609 note 27, 28 
To detemiina oxime obaxged court 
looks to charging part and not to 
caption of indictment—State v. Brig- 
gen. 231 P. 125, 112 Or. 681. 
sa Ariz.—^Bx parte Harrison, 101 P. 
2d 457, 458. 5$ AriS. 347, quoting 
Corpus Juris. 

KD.—State v. Bossart, 241 N.W. 78, 
81. 62 X.D. 11, quoting Corpus 
Juris. 

31 C.J. p 609 note 28. 

SI. HI.—George v. People, 47 N.E. 

741, 167 Ill. 447. 

31 C»r. p 603 note 25. 

82: Ala.—^Williams v. State, 100 So. 

573, 20 AlaA.pp. 26. 

Mo.—State v. Brooks, 7 S.W. 24, 94 
Ho. 121. 

31 O.J. p 603 note 26. 

Xndorseaasait 

The special caption or heading at 
the CQQomencement of an Indictment 
may be aided by the indorsement on 
the back, showing the term at which 
the indictment was found and the 


term of the grand jury then sitting. 
—Johnson v. State, 97 So. 150, 19 
Ala.App. 308. 

83. Vt.—State v. Gilbert, 13 Vt €47. 

84. Ky, —Commonwealth v. Brewry, 
103 S.W. 266, 126 Ky. 183, 31 Ky.L. 
635. 

85- KJ.—State V. Zule, 10 N.J.Law 
348. 

31 CUT. p 603 note 29. 

88 . N.H.—State v, Gary, 36 N.H. 
359. 

N.M.—^Tenorio v. Territory, 1 M.M. 
279. 

87. S.C.—State v. Brisbane, 2 S.C.Li. 
451. 

88 . U.S.—Jackson v. U. S., Alaska, 
102 F. 473, 42 C.C.A. 462. 

31 C.J. p 603 note 32. 

89. U.S.—^Bram v. XT. S. Masa, 18 
S.Ct 183, 168 U.S. 582, 42 L.Bd. 
568. 

31 C.J. p €03 note 33. 

Statutory provisions for cure of de¬ 
fects generally see infra § 326. 

9a Tex.—Osborne v. State, 5 S.W. 

251. 23 Tex.App. 431. 

31 C.J. p 603 note 35. 

Aider by verdict generally see infra 
i 312. 


f 91. Mass.—Commonwealth v- Fish¬ 
er, 7 Gray 492—Commonwealth v. 
Edwards, 4 Gray 1. 

Reference in commencement to cap¬ 
tion see infra | 45. 

98. U.S.—Gordon v. U. S., C.C.A. 

Okl., 18 P.2d 531. 

31 C.J. p 610 note 40. 

98- U.S.—Gordon v. U. S., supra— 
Burchett v. U. S., Va., 194 F. 821, 
114 C.C.A. 625. 

94. U.S.—Gordon v. U. S., C.C.A. 

Okl., 18 P.2d 631. 

N.J.—^Lemmon v. State, 3 A.2d 299, 

121 N.J.Law 466. 

31 C.J. p 610 note 42. 

95. U.S.—U. S. V. Nixon, Mo., 36 S. 
Ct. 49. 235 U.S. 231, 69 Ii.Bd. 207. 

31 C.J. p 610 note 43. 

98. Ark.—Mitchell v. State, 169 S.W. 

2d 867, 205 Ark. 596. 

Tex.—^Brady v. State, 55 S.W.2d 104, 

122 T€X.Cr. 279. 
lUdictiueutB held suffloieiLt 

(1) In general 

Ind.—Bottorlf v. State, 156 N.B. 565, 
199 Ind. 540. 

Tex.—Brady v. State, 66 S.W.2d 104, 
122 Tex.Cr. 279. 

31 C.J. p 603 note 88 Ca3-£c].* 
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or corrected by other parts of the record,®*^ or cured 
by amendment, as considered infra § 43, or by a 
statute rendering defects in an indictment immate¬ 
rial where they do not prejudice the substantial 
rights of accused on the merits.^^ However, it is 
held that an indictment need not show on its face 
in which of the two district courts of a county it 
was presented.®® 

The omission of the word “court” in the clause 
showing in what court the indictment was presented 
is no ground for exception,! and the same has been 
held true of other purely formal defects nor will 
the caption be bad by reason of surplusage.^ 

While it might be better, where the investigation 
has been transferred to another county, for the in¬ 
dictment to show such fact, its failure to do so does 
not render it void.^ 

Jurisdictional facts. It is not necessary to set 
forth the foundation of the court’s authority or the 
facts which give it jurisdiction, where it is exer¬ 
cised in the course of ordinary jurisdiction and the 
court is one of general criminal jurisdiction,^ al¬ 
though it seems otherwise where the indictment is 
found in a special court.® 

Name and description of judges. It has been 
held in some jurisdictions that, in addition to the 
description of the court, the caption must name the 
judges or justices, or as many of them as the law 
requires to constitute the court, and allude to the 
rest by the words “and others their fellows;”*^ but 
in other jurisdictions it has been held that this is 


§ 38 

no longer necessary.® If the record shows who 
were the judges, it is immaterial that they do not 
appear in the caption;® and mere clerical errors in 
describing the judges or formal inaccuracies which 
cannot prejudice accused will be disregarded.!® 

§ 38. - Place of Holding Court and Find¬ 

ing of Indictment 

The caption should show the place at which the court 
was held and the indictment found; but omissions and 
defects may be corrected by other parts of the record or 
indictment, or cured by the verdict. 

In order that it may appear that the court was 
properly held and that the place is within the lim¬ 
its of the jurisdiction of the court and the grand 
jury, the caption should show the place at which 
the court was held and the indictment found,!! in¬ 
cluding the name of the county!® or district,!® and, 
in the case of city courts, of the city.!^ However, 
omissions or defects in this respect in the caption 
may be supplied or corrected by other parts of the 
record,!® or cured by verdict!® or amendment, as 
discussed infra § 43. 

Under the old practice there was no marginal 
statement on the indictment except the style of the 
county, thus: “Middlesex, to wit ;”!7 and the coun¬ 
ty appears in the marginal statement in some of the 
forms prescribed by statute.!® The name of the 
county may be inserted in the margin and referred 
to in the body of the caption as “the county afore¬ 
said,”!® and it has been held sufficient if the name 
of the county appears in the body of the indict¬ 
ment.®® In some jurisdictions the caption must 


(2) Where order of district court 
having unqualified right to impanel 
juries appeared in transcript show¬ 
ing that indictment was presented 
therein, failure of indictment to show 
that it was not presented in other 
district court of county was held 
not fatal.—Weaver v. State, 17 S.W. 
2d 1066, 112 Tex.Cr. 546. 

97. Ky.—^Banks v. Commonwealth, 
126 S.W.2d 1122, 277 Ky. 647. 

81 C.J. p 604 note 39. 

96. U.S.—Caha v. U. S., Kan., 14 S. 

Ct 613, 162 U.S. 211, 38 L..EId. 415. 
31 C.J. p 604 note 41. 

99. Tex.—Sargent v. State, 33 S.W. 

364, 36 Tex.Cr. 326. 

31 C.J. p 604 note 42. 

1. Meuss.—Commonwealth v. Mullen, 
13 Allen 651. 

31 C.J. p 604 note 43. 

a. U. S.—Caha v. U. S., Kan., 14 S. 

Ct 513, 162 U.S. 211, 38 L.Kd. 415. 
31 C.J. p 604 note 44. 

8. W.Va.—State v. Gilmore, 9 W.Va. 
641. 

81 a J. p 604 note 46, 

42 0.J.S.-i7 


4. Ga.—Sallette v. State, 184 S.B. 
68, 162 Ga. 442, answer to certified 
question conformed to 134 S.B. 
203, 35 Ga.App. 658. 

6. N.C.—State v. Haddock, 9 N.C. 
461. 

31 C.J. p 604 note 46. 

6. S.C.—State v. Williams, 13 S.C.U. 
301. 

81 C.J. p 604 note 47. 

7. N.J.^State v. Zule, 10 N.J.Law 
348. 

31 C.J. p 604 note 48. 

& N.T.—People v. Wilson, 16 N.B. 

640, 109 N.Y. 345. 

31 CJ. p 604 note 49. 

9. Pa.—State v. Bell, Add. 166, 1 
Am.D. 298. 

10. N.T.—^People V. Thurston, 2 
Park.Cr. 49. 

81 C.J. p 604 note 61. 

11. S.C.—State V. Williams, 13 S.C. 
L.. 801. 

31 C.J. p 605 note 63. 

18« Miss.—Thomas v. State, 6 Miss. 

20 . 

81 C.J. p 605 note 64. 
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13. Showing of district held sxdB- 
oient 

Ark.—Kelt v. State, 12 S.W. 566, 62 
Ark. 279. 

S.C.—State V. Brisbane, 2 S.C.L». 461. 
I4t. Statement held snfllolent 
Mass.—Commonwealth v. James, 1 
Pick. 375. 

15. Nev.—State v. Buralli, 71 P. 632, 
27 Nev. 41, 

31 C,J. p 605 note 57. 

16. N.C.—State V. Sprinkle, 66 N.Q 
463. 

31 C.J. p 605 note 68. 

17. Tenn.—Mitchell v. State. 8 Terg. 
614. 

31 C.J. p 606 note 60. 

1& Minn.—State v. Stokely, 16 
Minn. 282. 

31 C.J. p 605 note 61. 

10. Indictment held sufficient 
S.C.—State V. Moore, 24 S.C. 160, 68 
Am.R. 241. 

31 C.J. p 605 note 62. 

Ark.—Kilgore v. State, 88 S.W. 
928, 75 Ark. 280. 

31 C.J. p 605 note 63. 
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show the particular place in the county where the 
court was held,2i but in others this is not necessary 
where the caption shows that it was held in the 
county,2S 

The omission of the name of the state is not fa- 
tal,23 and it is no objection that the indictment is 
entitled in the name of the territory instead of the 
state.24 

Mere surplusage will not render the caption de¬ 
fective and, where the place is set cut with cer¬ 
tainty' to a common intent, legal niceties wHill be dis- 
regarded.2® 

§ 39. -Terra or Cime of Holding Court 

and Finding of Indictment 

While there Is some authority to the contrary. It Is 
commonly held essential that the caption should specify 
the time or term when court is held and the Indictment 
presented; but an error or omission Is not fatal where 
the Information Is supplied by other parts of the record 
or by other evidence, and mere formal errors may be 
disregarded. 

While some authorities hold that, since the cap¬ 
tion is no part of the indictment, as discussed supra 
§ 36, an error in stating the date or term of court 
when the indictment is found or presented does not 
vitiate the indictment,^7 it is more commonly held 
that the caption should specify the t*me or term 
when the court is held and the indictment present¬ 
ed,^* and it has been held fatal if it states an im¬ 


possible or future time.^* 

However, an indictment omitting the time or 
term when the indictment was presented or stating 
it erroneously is not invalid where it is aided, as it 
may be, by other parts of the record,^® or by other 
evidence,*^ or cured by amendment, as discussed in¬ 
fra § 43. Moreover, an error is not fatal where it 
is one of form only, as where there has been a 
clerical misprision and the error will not mislead or 
embarrass accused in his preparation of defense 
or expose him to the danger of a new prosecution 
for the same offense after the prosecution,*32 and 
certainty, to a common intent, is all that is required, 
and legal niceties will be disregarded.** 

§ 40. - Showing as to Grand Jury and 

Finding or Presentment 

The indictment should show, generally in the caption, 
that the grand Jury were duly organized in and for the 
county or other political subdivision having jurisdiction. 
Authorities differ as to whether the names, qualifications, 
and number of grand Jurors need be stated; but the 
caption should show that the Jury were properly charged 
and sworn. 

The indictment should show that the grand jury 
which returned it were duly organized at a court 
then in session,*^ or were duly organized in the 
county.*^ While it has been held that it is not es¬ 
sential that the indictment should state the county 
wherein the grand jury are impaneled and are sit¬ 
ting,** it has also been held that the caption should 


21. Miss.—^Lusk T. State, 2 So. 256, 
64 Miss. 845. 

31 C.J. p 605 note 64. 

22. Ohio.—State v. Shanks, Tapp. 

X3. 

23. N.C.—State v. L.ane, 26 N.C. 113. 

2i4. Wash.—^Way v. Woolery. 32 P. 
1082, 6 Wash. 157, followed in Fos¬ 
ter V. Woollery, 32 P. 1083. 

25. Minn.—State v. Munch, 22 Minn. 
67. 

Bzzoaeons recital held muplnsage 
Where the caption of an indict¬ 
ment erroneously stated that it was 
returned at Clayton instead of at 
Eufaula, where the court was in ses¬ 
sion, the words being unnecessary to 
a valid Indictment, were surplusage, 
indictments in that county being re¬ 
turnable by a grand jury sitting ei¬ 
ther at Sufkula or Clayton, without 
reference to the territory In which 
the crime was committed.—Jimmer- 
son V. State, 97 So. 746, 19 Ala.App. 
806, certioTarl denied Ex parte Jim- 
merson, 97 So. 747, 210 Ala. 218. 

26. K<M.—Tenorio v. Territory, 1 
N.M 279. 

31 C.'J. p 60S note 69, ^ 


27. Ill,—Greorge v. People, 47 N.B. 
741, 167 la 447. 

31 G.J. p 605 note 72. 
gi nfling prior to ooimniesioii of 
offense 

An Indictment is good, although it 
charges the commission of the crime 
at a date subsequent to the finding 
of the indictment as stated In its 
caption. 

U.S.—Brown v, Hudspeth, C.C.A. 
Kan., 103 P.2d 968. 

R.I.—State V. Mowry, 43 A. 871, 21 
R.I. 376. 

28. Mass.—Commonwealth v. Gee, 6 
Cush. 174. 

31 C.J. p 605 note 73. 

29. Fla.—Pickeron v. State, 113 So. 
707, 94 Fla. 268. 

30. OkL—^Fooshee v. State,- 108 P. 
554, 3 Okl.Cr. 666. 

81 C.J. p 606 note 77. 

31. Me.—State v. Peloquln, 76 A. 
888. 106 Me. 358. 

32. Fla.—^Pickeron v. State, 118 So. 
707, 94 Fla. 268. 

33. N.M.—Tenorio v. Territory, 1 
N.M. 279. 

31 C.J. p 606 note 80. 
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Captions held snlllclent 
Tex.—Smith v. State, 132 S.W.2d 264, 
137 Tex.Cr. 634. 

31 C.J. p 606 note 80 Cal. 

34. Tex—Carrillo v. State, 197 S.W. 
998, 81 Tex.Cr. 636. 

Showing held sufficient 
Tex.~MuiTay v. State, 86 S.W.2d 761, 
129 Tex.Cr. 262. 

31 C J. p 606 note 81 fa]. 

35. Showing held sufficient 
Indictment which was headed ‘Tn 

the name and by authority of the 
State of Texas” and which stated 
that it was presented by the “Grand 
Jury for the County of Falls duly 
organized as such at the March 
Term, A.D.1936, of the District Court 
for said county” was sufficient as 
against contention that indictment 
failed to show on its face that grand 
jury were duly organized In the coun¬ 
ty of Falls and state of Texas.— 
Miller V. State, 101 S.W.3d 236, 131 
Tex Cr. 557, followed in Koslosky v. 
State, 101 S.W.2d 237, 131 Tex.Cr. 
559. 

36. Error in designation of county 
Indictment for rape was not defec¬ 
tive because stating “grand jury of 
Court of Knott,” instead of “County 
of Knott.”—Hamilton v. Common¬ 
wealth, 67 S.W.2d 616, 247 Ky. 579. 



INDICTMENTS AND INFORMATIONS 


42 C.J.S. 

state that the jurors are "of the county aforesaid,” 
or by some other means state that they are of the 
county or were drawn and impaneled for the county 
for which they are inquiring,^7 or for the city, in 
the case of a grand jury in a municipal court 
and it should show that grand jurors of the state 
compose the grand jury.39 

However, it has been held that it need not be 
stated in express terms that the grand jurors were 
summoned and returned as such,^0 and it need not 
be stated by whom or by what authority they were 
summoned,^^ or that the grand jury were attending 
the court ,^2 or even that they were summoned or 
impaneled,although as to ^is there is also au¬ 
thority to the contrary.^^ The grand jury may 
with strict legal correctness be styled the grand jury 
of the state, and, when it is added that the jurors 
were impaneled and sworn in and for the body of 
the county, the fact that they were of the county 
for which they were sworn appears with sufficient 
certainty.^® 

Defects in the statement as to the drawing and 
impaneling of the grand jurors may be cured by 
statute.^® Mere clerical errors are not fatal,and 
immaterial variations from the statutory form do 
not affect the validity of the indictment.^8 Thus an 
indictment is not fatally defective because it refers 
to the indicting body as the grand jurors, instead of 
the grand jury>® 

The expression "duly organized” has been held 


§ 40 

to comprehend all those things which by statute are 
made to enter into the organization of a grand ju¬ 
ry, and is sufficient without expressly stating that 
the grand jury were duly selected, sworn, impaneled, 

etc.50 

Names of grand jurors. In some jurisdictions 
the caption is required to give the names of the 
grand jurors,^! but the contrary rule prevails in 
many jurisdictions.^^ 

Qualifications of grand jurors. It is not neces¬ 
sary to state the qualifications of the jurors other- 
erwise than by describing them as "good and law¬ 
ful men,” for these words include every qualifica¬ 
tion required by law for grand jurors.®^ It has 
even been held that such a description of the jurors, 
although usual, is unnecessary,54 although omission 
of such a statement has been held a defect of form 
within a statute requiring a demurrer or motion to 

quash.55 

Number of grand jurors. The caption or some 
other part of the record should show that there 
was the number of jurors required by law;58 but 
the caption need not show that twelve jurors con¬ 
curred in finding the indictment, if this appears 
elsewhere on the record.®*^ 

CJiarging, swearing^ and finding on oath. The 
caption is the proper place to show that the jury 
were charged®5 and sworn.®® The caption must, 
of course, comply with statutory requirements in 
this respect;®® and it is held that the caption must 


37 . Ga.—^Dixon v. State, 112 S.H. 
159, 28 Ga.App. 559. 

31 C.J. p 606 note 82. 

BesldeiLoe lit coiuity not shown 
An indictment has been held to 
be fatally defective where neither 
the Indictment or the record shows 
that the grand Jurors were residents 
of the county.—^Territory v. Woolsey, 
24 P. 765, 3 Utah 470. 

Captions held siiiDLolen.t 
Ind.—Bottorff v. State, 156 JN’.B. 555, 
199 Ind. 540. 

Miss.—Coward v. State, 131 So. 254, 
158 Miss. 705. 

31 C.J. p 606 note 82 [a]. 

38. Ill.—Bell V. People, 2 Ill. 397. 

39. Statement held sufficient 

Statement in indictment, ‘'Grand 
Jury of H. County, State of Texas,” 
sufficiently designated grand Jury as 
composed of grand Jurors of state.— 
Ciulla V. State, 28 S.W.2d 541, 115 
Tex.Cr. 193. 

4a N.J.—State V. Jones, 9 N.J.Law 
357, 17 Am.D. 483. 

41. N.J.—Berrian v. State, 22 N.J. 
Law 9—State v. Price, il N.J.Law 
1203. 


42. W.Va.—State v. WilUams, >38 S. | 
B. 495, 49 W.Va, 220. 

43. Okl.—Jones v. Territory, 43 P. 
1072, 4 OkL 45. 

31 C,J. p 607 note 87. 

44i Tenn.—Grandison v. State, 2 
Humphr. 451. 

45. Ind.—Lovell v. State, 45 Ind. 
550. 

•31 C.J. p 607 note 89. 

46. Neb.—Kruger v. State, 1 Neb. 
365. 

47. Tenn.—Williams v. State, 8 
Heisk. 376. 

31 C.J. P 607 note 91. 

48. Neb.—^Kruger v. State, 1 Neb. 
36(3. 

31 C.J. p 607 note 92. 

49. Tex.—Smith v. State, 132 S.W. 
2d 264, 137 Tex.Cr. 634—Gillean v. 
State, 53 S.W.2d 60, 121 Tex.Cr. 
329—Davis v. State, 49 S.W.2d 805, 
r20 Tex.Cr. 330. 

50. Tex.—Ciulla v. State, 28 S.W.2d 
541, 11-6 Tex.Cr. 193. 

5L Ga.—Willerson v. State, 81 S.B. 

391, 14 Ga.App. 451, 457. 

31 C.J. p 607 note 93. 
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52. N.T.—^People v. Wilson, 16 N.B. 
540, 109 N.Y. 345. 

31 C.J. p 607 note 94. 

53. N.J.—State v. Price, 11 N.J.Law 
203. 

31 C.J. p 607 note 95. 

54. Qkl.—Keith v. Territory, 57 P. 
834, 8 Okl. 307. 

31 C.J. p 607 note 96. 

65. N.J.—Engeman v. State, 23 A. 
676, 54 N.J.Law 247. 

66. Ga.—Willerson v. State, 81 S.B. 
391, 14 Ga.App. 45L 

31 C.J. p 607 note 99. 

57. U.S.—Caha v. U. S., Kan., 14 S. 
Ct 513, 1*52 U.S. 211, 38 L.Bd. 416. 

31 C.J. p 608 note 1. 

58. N.T.—People v. Castleton Audi¬ 
tors, 13 Abb.Pr.NS, 431, 44 How. 
Pr. 238—^People v. Guernsey, 3 
Johns.Cas. 265. 

69. Ill.—^Duncan v. People, 2 IlL 
456. 

31 C.J. p 608 note 8. 

69. Utah.—Territory v. Woolsey, 24 
I P. 765, 3 Utah 470. 

I 31 CJ. p 608 note 7. 
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show that the jury were sworn and the indictment 
found on oath,®i unless such fact is shown by the 
indictment or the record.®^ It has been held under 
a statute to that effect that no indictment shall be 
deemed invalid for an omission to allege that the 
grand jurors were impaneled, sworn, or charged. 

The introduction of the statement that the jury 
were charged and sworn by the words “then and 
there” has been held necessary,®'* but the general 
rule is to the contrary.®® In some cases it has been 
held that if the caption omits to state that the 
grand jurors in a superior court were sworn it will 
be presumed that they were sworn,®® and under 
some statutes it is unnecessary to show in the cap¬ 
tion that the grand jurors were swom.®^ 

It has been held that, where some of the jurors 
were affirmed instead of sworn, the record must 
show that this \ras authorized, as that they alleged 
that they had conscientious scruples against taking 
an oath;®® but the weight of authority is to the 
contrary,®® and at most it is a defect of form which 
is waived if not raised by demurrer or motion to 
quash.7® Even the failure to show that some of the 
jurors were affirmed instead of sworn ^is not re¬ 
versible error under a statute which provides that 
no indictment shall be deemed invalid for any de¬ 
fect in form which does not prejudice the substan¬ 
tial rights of accused on the merits.^^ 

eii N.T.—People v. CSastleton Audi¬ 
tors. IS At)b.Pr.N.S. 481, 44 How. 

81 C.J. p 808 note 4. 

Pr. 888. 

02. lnd.~Bailey v State, 88 Ind. 

438. 

81 C.J. p 608 note 5. 

03. Mo.—State v. Naylor, 40 S.W.2d 
1078. 828 Mo. 335. 

64. N.Y.—^People r. Guernsey, 8 
JohnaCas. 265. 

65. N.J.—State v. Price, 11 NJ.Law 
203. 

31 CJ. p 608 note 13. 

66L Tenn.—Melton ▼. State* 8 
Humphr. 889. 

31 C.J. p 608 note 14. 

67. Or.—State v. Gusrlielmo, 79 P. 

577, 46 Or. 250, 69 L.R.A. 466, 7 
Ann. Cas. 976, rehearing denied 80 
P. 103, 46 Or. 250. 

Tex.—^Hart v. State, Cr., 44 S.W. 

1105. 

68L N.J.—State V. Fox, 9 N.J.Iaw 
244-^tate v. Harris, 7 N.J.Law 
361. 

66. U.S.—Bram v. U. S., Mass., 18 
. S.Ct. 188, 168 U.S. 532, 48 L>.Ed. 

568. 

61 CJ. p 608 note 9. 
n HJT.—Bn^man v. State, 23 A. 

676, 54 NJ.Law 247. 

71. U.a—Bram^v. U. a. Mass., 18 


I 41. - Title of Cause or Names of Par¬ 

ties 

In general an Indictment must show by Its title or 
recitals in the caption or e'sewhere that the prosecution 
is in the name or by the authority of the state, but omis¬ 
sions or defects may be cured by other parts of the 
record. The names of the parties generally should be set 
out. 

An indictment must, in many states under express 
statutory or constitutional provision, show by its 
title or by proper recitals in the caption or else¬ 
where that the prosecution is in the name and by 
the authority of the state, the commonwealth, or the 
people of the state, according to the practice in the 
particular jurisdiction ;72 but omissions or defects 
in this respect may be supplied or cured by other 
parts of the indictment or the record,73 or fall with¬ 
in a statute requiring exceptions for defect of form 
to be made before trial.^^ However, it has also 
been held not to be essential that the indictment 
state that it is in the name or by the authority of 
the state if it appears that the prosecution is in 
fact carried on in the name of the state.7® 

The necessity of a statement that the prosecution 
is in the name or by the authority of the state in 
commencement is discussed infra § 44. 

It is usual to set out the names of the parties in a 
formal title, and this is sometimes required by stat¬ 
ute;*^® but the omission of a formal title,or a 

monwealth of Kentucky v. Manon 
Dixon, indictment for murder” and 
charsinsT that srrand jury of Perry 
county charged accused with crime 
of murder committed in specifled 
manner and form and concluding 
with "against the peace and digrnity 
of the Commonwealth of Kentucky” 
and signed by commonwealth’s at¬ 
torney, but without words “in the 
name of and by authority of the 
Commonwealth of Kentucky” after 
the words "Perry County,” was suf¬ 
ficient where it appeared that prose¬ 
cution was begun and carried on In 
the name of and by authority of the 
commonwealth.—Dixon v. Common¬ 
wealth, 1*55 •SW.2d 455. 288 Ky. 67. 

(2) Indictment showing that it 
was prepared and signed by atto^*- 
ney general, and returned to court 
by grand jury, was held to show suf¬ 
ficiently that prosecution was car¬ 
ried on in name of state; and the 
fact that indictment in the caption 
is specifically in name of a county 
does not make it any the less a pros¬ 
ecution carried on in name of state. 
—State V. Vandegrift, 132 A. 858, 8 
W.W.Harr., Del., 164. 

76. Idaho.—^People v. Walters, 1 
Idaho 271. 

77. N.J.—State V. Parks, 39 A. 1028, 
61 N.J.Law 488. 

81 C.J. p 609 note 22* 


set 188, 168 U.S. 632, 42 L.Ed. 
568. 

31 C.J. p 608 note 11. 

72. S.D.—^State v. Thompson, 65 N. 
W, 725, 4 S.D. 96. 

31 C.J. p 608 note 18. 

Uqnor oontxol oommission cannot 
in its own name prosecute criminal 
proceedings for violation of liquor 
control act—^Riggins v. District 
Court of Salt Lake County, 51 P.2d 
645, 89 Utah 183. 

73. S.D.—State v. Thompson, 65 N. 
W. 725, 4 aD. 95. 

31 C.J. p 608 note 19. 

74. Ga.—^Home v. State, 37 Ga. 80, 
92 Am.D. 49. 

Mo.—^State v, Foster, 61 Mo. 549. 

75. Del.—State v. Vandegrift, 182 A. 

I 858, 8 W.W.Harr, 154. 

I Statute as to style of 'process’’ 
does not apply to an indictment 
Del.—State v. Vandegrift 132 A. 868, 
3 W.W.Harr. 154. 

Ky.—^Dixon v. Commonwealth, -155 S. 

W.2d 455, 288 Ky. 67. 

Xndletmeuts hold snffleient 

(1) It is sufficient if prosecution 
Is in name of commonwealth and 
carried on under sanction of the 
proper officer; and an indictment en¬ 
titled "The Commonwealth of Ken¬ 
tucky, Perry circuit court, Septem¬ 
ber Term 1940”, and captioned ”Com- 
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mistake in naming an accused in the caption,is 
not fatal if the names of the parties sufficiently ap¬ 
pear elsewhere in the indictment or record, and 
a statute requiring the title of the cause to be set 
out has been held merely directory.7» 

A constitutional provision that no act shall em¬ 
brace more than one subject, and that that subject 
shall be expressed in the title, applies only to acts 
of the legislature and has no bearing on the require¬ 
ments of the title of an indictment.^® 

A prosecution after admission to statehood for a 
crime committed before statehood may be entitled 
in the name of the state but, under some en¬ 
abling acts, cases transferred by operation of law 
from the territorial courts to the state courts on 
the admission of a state may be continued, although 
a provision of the state constitution requiring the 
prosecution to be in the name of the state is not 
observed.*^ 

In Canal Zone. Under a statute so providing, a 
criminal action in the Canal Zone should be prose¬ 
cuted in the name of the government of the Canal 
Zone and not in the name of the United States.®® 

§ 42. -Separate Counts 

The caption Is equally applicable to each of several 
counts and need not be repeated, even though the first 
count Is held bad or the prosecution proceeds on other 
counts only. 

The caption of an indictment is equally applica¬ 
ble to each one of several counts,®^ and need not 
be repeated in each count.®® In any event an omis¬ 
sion of a formal recital from one of the counts may 
be supplied by reference to other portions of the 
record.®® Even where the first count is quashed or 
held bad on demurrer, or the prosecution elects to 
proceed on the second or a later count only, the 
caption still remains as to the other counts.® ^ 


§ 43. -Amendment of Caption 

The caption may be amended at any time, to cure 
omissions or defects therein, by making it conform to 
the other records of the term. 

As the caption is no part of the indictment it¬ 
self, but merely part of the record prepared by the 
clerk, as discussed supra § 36, it may be amended at 
any time, even after conviction, so as to cure omis¬ 
sions or defects therein by making it conform to 
the other records of the term.®® This rule has been 
applied to the recitals or showing in a caption as to 
the title, description, and jurisdiction of the court,®® 
the date or term of court where the indictment was 
found,®® and as to the grand jury.®l 

§ 44. Commencement 

a. In general 

b. Particular recitals 

a. In General 

The commencement precedes the statement of the 
offense and shows the county for which the grand Jury 
are Inquiring and from which they have been drawn and 
the fact that the Indictment Is presented on oath; It Is 
a recital of preliminary facts. An indictment Is not 
vitiated by mere clerical errors, or surplusage in the com¬ 
mencement, or defects or omissions cured by other parts 
of the indictment or record, or by amendment. 

The commencement is that part of the indictment 
which immediately precedes the statement of the 
offense, and which shows the county for which the 
grand jury are inquiring and from which they have 
been summoned, and the fact that they present the 
indictment on oath or affirmation.®® It is but a 
recital of certain preliminary facts, necessary to be 
stated only in order to render the instrument intel¬ 
ligible of itself, without having reference to the files 
and records of the court where it was found.®® A 
great deal of confusion exists because the distinc¬ 
tion between the commencement and the caption has 
not uniformly been maintained in this country; and 


78. U.S.—^Haas v. Henkel, C.C.N.T., 
166 F. 621, affirmed 30 S.Ct. 249, 
216 U.S. 482, 54 L.Ed. 569, 17 Ann. 
Cas. 1112. 

79. Idaho.—^People v. Walters, 1 
Idaho 271. 

SOL Ill.—People V. Miner, 41 N.B.2d 
74$, 379 Ill. 624. 

81. Okl.—Fagrgrard v. State, 104 P. 
930, 3 Okl.Or. 159. 

SSL Okl.—Reeves v. Territory, 101 
P. 10-39, 2 Okl.Cr. 351. 

83. U.S.—Fullerton v. Government 
of the Canal Zone, C.CA.Canal 
Zone, 8 F.^d 968. 

8 *. Bla.—^Kirkland v, ^tate, 97 So. 

602, 86 Fla. 64. 

31 O.J. p 609 note 29. ■ 


85. Fla.—^Kirkland v. State, supra. 
31 C.J. p 609 note <30. 

80. Va.—^Huffman v. Common¬ 
wealth, 6 Rand. 685, 27 Veu 685. 

87. Fla.—^Kirkland v. State, 97 So. 
502, 8-6 Fla. 64. 

31 C.J. p 609 note 82. 

sa U.S.—Brown v. Hudspeth, C.C. 

A.Kan., 103 F.2d SS'S. 

Tex.—.Stansbury v. State, 82 S.W.2d 
962, 128 Tex.Cr. 570. 

31 C.J. p 609 note 84. 

88. Iowa.—State v. Pelser, 168 N. 
W. 600, 182 Iowa IL 

$1 C.J. p 609 note 85. 

90. U.S.—^Brown v. Hudspeth, C.C. 

A.Kan., 103 F.2d 968. 

81 C.J. p 609 note 86. 
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Alter aanounoliig ready for trial 
It Is not error for the court to per¬ 
mit the state, after announcin^r that 
it was ready for trial, to withdraw 
such announcement and amend the 
indictment so as to make it appear 
at what term of court the errand Jury 
which returned the bill was im¬ 
paneled.—^Weaver v. State, 257 S.W. 
‘246, 96 Tex,Cr. 363. 

91. S.C.—State V. Creigrht. 3 S.C.Lr. 
169, 2 AulD. 656. 

81 C.J. p 609 note 87. 

92. Ky.—^Maergard v. Common¬ 
wealth, 155 S.W.2d 228, 287 Ky. 
787. 

31 C.J. p 610 note 44. 

93. Mo.—State v. Spano, 6 S.W.2d 
849, 320 Mo. 280—State v. Free¬ 
man, 21 Mo. 482. 
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in some states there have been introduced into the 
commencement of an indictment the averments nec¬ 
essary to make a good caption.^^ On the other 
hand, it has been held, as appears supra § 36, that 
the part concluding, “upon their oaths present,” is 
included in the caption. Some statutory forms re¬ 
quire the name of the court, as well as other mat¬ 
ters which were formerly not inserted in the indict¬ 
ment itself, to be incorporated in the formal be¬ 
ginning of the indictment^s 

An indictment is not vitiated by mere clerical 
or grammatical errors in the commencement,^® by 
mere surplusage,®^ by omissions or defects which 
are supplied or cured by other parts of the indict¬ 
ment or record,®® or by amendment.®® It has been 
held that if the record is properly dra\^'n up so that 
the caption contains the necessary recitals, as dis¬ 
cussed supra §§ 36-43, the omission of the entire 
commencement,1 or particular recitals,® will not 
vitiate the indictment. 

h. Particular Bedtals 

The necessity and sufficiency of particuiar recitals, 
including recitals that the prosecution is in the name and 
by authority of the state, have been adjudicated. In 
general, averments as to the organization and proceedings 
of the grand Jury need not appear in the commencement. 

Under some statutes the indictment must show 
that the necessary preliminary proceedings were 
had;® but under other provisions for preliminary 
proceedings it is not necessary that they should ap¬ 


pear on the face of the indictment.^ The time when 
an indictment is found or the jury impaneled need 
not appear on its facenor is it necessary that the 
indictment itself should state where the court w’as 
held® or the name of the presiding judge.7 

The necessity and sufficiency of recitals as to 
venue, and as to the presentment or accusation, are 
considered infra §§ 45, 46. 

By authority of state. While it is usual to set 
forth the state in the commencement, either by stat¬ 
ing it or by reference to the margin or caption as 
“the state aforesaid,” so as to show that the indict¬ 
ment is found by the authority of the state, it has 
been held that a failure to do so does not render 
the indictment bad, if it otherwise appears that the 
prosecution is in the name and by authority of the 
state;® but in some jurisdictions, under constitu¬ 
tional and statutory provisions requiring the indict¬ 
ment to commence or the prosecution to be conduct¬ 
ed in the name and by authority of the state, a strict 
compliance with the form prescribed is held essen¬ 
tial.® However, mere surplusage at the top of the 
sheet on which the indictment is drawn does not 
violate the requirement,^® and slight variations 
from the form prescribed have been held not fa- 
tal.ii Thus the fact that the indictment varies 
from the required form in that the definite article 
is used, namely, “by the authority,” has been held 
not to render the indictment invalid and the ad¬ 
dition of a word which does not change, but merely 


N.T.—^People v. Bennett, 37 N. 
T. 117, SS Am.1). 651. 

95. Dak.—Territory v. Pratt, 43 N. 
W. 711, 6 Dak, 483. 

31 C.J. p 610 note 45. 

96. Ala.—Perkins v. State, 50 Ala. 
154. 

31 C.J. p 510 note 47. 

97. Va.—Bell v. Commonwealth, 8 
Gratt 600, 49 Va. 600. 

31 C.J. p 610 note 48. 

98: Mo.—State v. Brooks, 7 S.W. 

24, 94 Mo. 121. 

31 C.J. p 610 note 49. 

99. Ind.—State v. Moore, 1 Ind. 548. 
31 C.J. p 610 note 50. 

Amendment of indictments general¬ 
ly see infra §§ 228-231. 

1. Mo.—State v. Daniels, 66 Mo. 192. 
a. Mo.—State v. Freeman, 21 Mo. 
482. 

Paztienlar recitals 
Omission from Indictment of 
words, “to Inquire within and for 
said county upon their oath, present 
and charge,*' was held not to vitiate 
indictment—State v. Spano, 6 S.W. 
2d 849. 320 Mo. 980. 

& State V. Hilton, 32 N.H. 

285. j 

31 C.J. p 612 note Sl j 


4. Minn.—State v. Brecht, 42 N.W. 
602, 41 Minn. 60. 

31 C.J. p 612 note 88 laj. 

5. Ind.—State v. Miller, 34 N.B. 27, 
6 Ind.App. 653. 

31 aj, p 612 note 89. 

8. Ala.—^Harrington v. State, 36 
Ala. 236. 

31 C.J. p 612 note 90. 

7. S.C.—State v. Bethune, 67 S.B. 

466, 86 S.C. 143. 

31 C.J. p 612 note 91. 

& Ark.—Holt V. State, 1 S.W. 61, 
47 Ark. 196. 

31 C.J. p 611 note 56. 

Recital in caption see supra S 4L 

9. IlL—State V. Froelich, 146 N.B. 
733. 316 Ill. 77. 

31 C.J. p 611 notes 57, 58. 
Prosecutioii. by city 
Under constitutional provision 
that all criminal prosecutions shall 
be carried on in the name and au¬ 
thority of the state of Wisconsin, 
criminal actions cannot be prosecut¬ 
ed by a city but must be prosecuted 
by the state,—City of Waukesha v. 
Schessler, 300 N.W. 498, 239 Wls. 82. 

la Tex.—Owens v. State, 8 S.W. 

658, 95 Tex.App. 552. 

31 C.J. p 611 note 62. 
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11. Use of article 
“State of Iowa’* instead of “The 
state of Iowa" is sufficient,—^Harn- 
man v. State, 2 Greene, Iowa, 270. 

18. Tex.—Smith v. State, 132 S.W. 
2d 264, 137 Tex.Cr. 634—Templeton 
v. State, 105 S.W.2d 1100, 132 Tex. 
Cr. 577—^Morris v. State, 28 S.W.2d 
165, 115 Tex.Cr. 503—Banks v. 

State, 296 S.W. 563, 107 Tex.Cr. 

221 . 

Variance between oonstitiitionaa 
statutory forms 

(1) Where, prior to the revision 
of the code of criminal procedure 
whereby the statutory form was 
made to conform to the constitu¬ 
tional form, both omitting the arti¬ 
cle, the statutory form varied from 
the constitutional form in that the 
former was **by the authority** and 
the latter was “by authority,** a 
compliance with the latter was held 
proper.—^Brown v. State, Tex.Cr., 77 
S.W. 12—^Weaver v. State, Tex.Cr., 
76 S.W. 564. 

<2) But a compliance with the 
statutory form was also held suffi¬ 
cient.—^Porter v. State, 215 B.Wi 203, i 
86 Tex.Cr. 23—Spencer v. State, 90 S. 
W. 638, 48 Tex.Cr. 680. 
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intensifies, the meaning of the phrase does not viti¬ 
ate the indictment.!* 

Averments as to grand jury. The commence¬ 
ment of an indictment, as distinguished from the 
caption and record, need not give the names or 
number of the grand jurors,!^ or state their specific 
qualifications as grand jurors,!5 or recite that they 
were summoned, impaneled, and sworn to inquire 
of crimes committed in the county,!* or that the 
grand jury were legally called before the court,!*^ 
or that the grand jury were attending court,!* or 
that biased members of the grand jury were asked 
to retire,!* or that twelve concurred in the find¬ 
ing.** A description of the grand jury by an equiv¬ 
alent term in reciting its finding of the indictment 
does not invalidate the instrument;*! and it is suf¬ 
ficient to use the word “jurors” instead of “grand 
jurors.”** 

In a territorial court having a dual jurisdiction, 
namely, over offenses against the United States 
and against the territory, a recital in an indictment 
for an offense against the United States that it is 
found by grand jurors of the United States does 
not invalidate the indictment.** 

§ 45. -Venue 

The commencement should state the county or city 
from which the grand Jury have been drawn and for 
which they are inquiring, but it is sufficient if that in¬ 
formation appears elsewhere in the indictment. 

The commencement should state the county from 
which the grand jury have come and for which 
they are inquiring;*^ or, in the case of a grand jury 
in a municipal court having jurisdiction only with¬ 
in the limits of a city, that the grand jurors have 


§ 46 

come from the city ;** but it is sufficient if the coun¬ 
ty appears in the margin, or in the body of the 
caption, and the commencement refers to and in¬ 
corporates it by use of appropriate words,** or 
even, according to the holdings of some jurisdic¬ 
tions, without any direct reference.**^ 

§ 46. -Presentment or Accusation 

The indictment must show that the accusation Is by 
the grand Jury. Authorities differ as to the necessity of 
the word '‘present,’’ or a recital that the indictment is 
presented on oath or affirmation. 

It must appear upon the indictment that the ac¬ 
cusation is by the grand jury, on its own investiga¬ 
tion, and not by someone else or some other body 
of people;** but a presentment need not show on 
its face that it was returned on the knowledge of 
one or more of the grand jurors.** 

It is held that the fact of presentment must be 
expressed by the use of the word “present” or 
some other appropriate word showing that the 
grand jury charge accused;** but there is also au¬ 
thority to the effect that the omission of the word 
“present” in the commencement does not invalidate 
the indictment.*! 

On oath or affirmation. Some authorities hold 
that a commencement will be fatally defective if 
it fails to recite that it is presented on oath, or on 
oath and affirmation;** but the contrary view is 
also maintained,** and it is held sufficient if the 
record shows that the grand jurors were sworn, and 
the caption shows that they were duly “chosen, im¬ 
paneled, and sworn,” and that they “do present,” 
etc.*^ It is also held that the omission to state that 
the presentment is on oath is a defect of form 


18. Tex.—^Moss v. State, 131 S.W. 

1088, 60 Tex.Cr. 268. 

81 C.J. p 611 note 61. 

14. Ga.~Williams v. State, 33 S.R 
648, 107 Ga. 7'21. 

31 C.J. p 611 note 66. 

Recitals as to grand Jury in: 
Caption see supra § 40. 

Record see supra § 31. 

16u U.S.—May v. U. S., Mo., 199 F. 

6-3, 117 C.C.A. 431. 

•31 C.J. p 611 note 67. 

18. Okl.—Jones v. Territory, 43 P. 
1072, 4 Okl. 45. 

31 C.J. p 611 note 68. 

17. Ala.—Harrmgrton v. State, 36 
Ala. 233. 

la W.Va.—State v. Williams, 38 a 
B. 495, 49 W.Va. 220. 

19. Cal.—^People v. Tennant, 88 P.2d 
937, 32.Cal.App.2d 1. 

aa TJ.S.—^U. S. V. Laws, P.O.Mass., 
26 P.Cas.N:o.l5,579, 2 Lowell 115. 


CaJ.—^People v. Tennant, 88 P.2d 937. 
32 Cal.App.2d 1. 

21. Term "grand inquest" held snilU 
cient 

U.S.—Geiger v. U. S., McL, 162 F. 
844, 89 C.C.A. 516. 

22. U.S.—U. S. V. Williams, C.C.Me., 
28 F.Cas.No.16.707, 1 Clift 6. 

31 C.J. p 612 note 73. 

23. U.S.—Billingsley v. U. S, Okl., 
178 F. 653, 101 C.C.A. 466. 

24. Qa.—Odum v. State, 94 S.B. 257, 
21 Ga.App. *310. 

31 C.J. p 610 note 51. 

25. Ill.—Bell V. People, 2 Ill. 397. 
2a Mo.—State v. Moore, 102 S.W. 

537, <203 Mo. 624. 

31 O.J. p 610 note 53. 

27. Ga.—Odum v. State, 94 S.£!. 257, 
21 Ga.App. 310. 

31 C.J. p 610 note 54. 

2a Aoonsation hy "people" 

Count of indictment, found by 

903 


grand Jury, alleging that "people” 
complain was held void €U 3 indicat¬ 
ing that accusation made therein 
was by some body other than grand 
Jury.—People v. Hill, 37 P.2d 849, 2 
Cal.App.2d 141. 

29. Tenn.—State v. Lewig, 9 S.W. 
427, 87 Tenn. 119—State v. Damal, 
1 Humphr. 290. 

30. Tex.—^Vanvickle v. State, 2 S. 
W. 642, 2*2 Tex.App. 626. 

31. Mo.—State v. Freeman, 21 Mo. 
481. 

32. Mo.—State v. Sanders, '59 S.W. 
99*3, 158 Mo. 610. 

31 C.J. p 612 note 78. 

3a Tex.—^Lamar v. State, 149 S.W. 

2d 89, 141 Tex.Cr. 361. 

31 C.J. p 612 note 79. 

34. Fla.—^Potsdamer v. State, 17 
Fla. 895. 

31 C.J. p 612 note 80. 
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which must be objected to before trial,^5 that it 
may be obviated by a proper showing in the rec- 
ord,^® and that a defect in this respect in the com¬ 
mencement may be cured by amendment.®^ 

In some cases it is held that, where an indictment 
purports to be on the affirmation of some of the 
grand jurors, it must appear that they were per¬ 
sons entitled by law to take affirmations in lieu of 
oaths, or the indictment will be fatally defective 8 
but elsewhere it is held that an indictment purport¬ 
ing to be presented by the grrand jurors ^'upon their 
oath and affirmation” need not state the reasons 
why any of the jurors affirmed instead of being 
sworn,8® and a recital that the indictment w’as re¬ 
turned on the respective oath and affirmation of the 
grand jury does not vitiate the indictment where 
the caption shows that in fact all of the members 
of the grand jury took the oath.^® 

§ 47. -Separate Counts 

Whifft there Is some authority to the contrary, each 
count should have Its own commencement, but the entire 
commencement need not be repeated verbatim. It must 
appear In each count that the Indictment Is presented 
on oath or affirmation. 

When there are several counts in an indictment, 
each count is in effect a separate indictment, as 
appears infra § 152, and, it has been held, should 
have its own commencement,^^ although there is 
some contrary authority.^2 h ^ot necessary, 
however, to repeat the commencement verbatim in 


each count, but it is sufficient for the other counts, 
to incorporate the prior commencement by refer¬ 
ence, as by stating: “The jurors aforesaid, upon 
their oath (or oath and affirmation) further present 
that,” ticA^ 

That the indictment is presented upon oath, or 
oath and affirmation, must appear in each count, ei¬ 
ther by direct recital or by reference to a preceding 
count but an omission in this respect may be 
supplied by a showing contained in the record.^^ 

§ 48. Charge or Body of Indictment 

The charge, statement, or body of the indictment Is 
the vital portion thereof and must conform to established 
forms and precedents. It need not set forth matters 
which belong to the caption or record. 

The charge or statement, or, as it is sometimes 
called, the body of the indictment, which is treated 
at length in infra §§ 90-156, is the vital portion of 
the indictment; and the law is strict in requiring the 
closest observance of established forms and prece¬ 
dents.^® 

The body of an indictment need not set forth or 
allege matters which are not necessary to the 
charge but belong to the caption or record, such 
as the names of the grand jurors, their selection, 
summoning, or organization, etc.,^8 where the ses¬ 
sion of the court or grand jury was held,^® that the 
indictment was properly found and returned into 
court,®® and other matters.®^ Accordingly, if what 
properly belongs to the caption or record only is 


ZS. m.— Clartis V. People, 1 IIL 25^. 
N.J.—Enseman v. State, 23 A. 676, 
54 N.J.Law 247. 

36. Va.—^HufEman v. Common¬ 
wealth, 6 Rand. 685, 27 Va. 685. 

37. Ind.—State v. Moore, 1 Ind. 548. 

38. N.J.—^State v. Fox, B N.J.Iiaw 
244. 

31 C.J. p 61*2 note 84. 

38. Mass.—Commonwealth, v. Fish¬ 
er, 7 Gray 492. 

31 C.J. p 612 note 85. 

40. N.J.—Lemmon v. State, 3 A.2d 
299, 121 N.J.Law 486. 

31 CJ. p 610 note 42 [a] (4). 

41 - Ala.—Goldman v. State, 161 So. 

261. 26 Ala.App. 407. 

31 C. J. p 612 note 93. 

42 . Tex.—Bills V. State, 213 S.W. 
264, 58 Tex.Cr. 629. 

Whoa -^lo lixot oonnt is ahaadonod, 
the formal parts thereof will be ap¬ 
plied to the second count as agrainst 
the objection that the latter is de¬ 
fective for want of such formal 
Mgrts.—Ellis V. State, 213 S.W, 264, 
^TexlCr. 529. 

XOjbgttition. of voano 
Second count was held not Insuffi¬ 


cient for failure to allegro venue, 
where venue was sufficiently allegred 
in formal introductory part of in¬ 
dictment contained in first count— 
Wilson V. State, 137 So. 225, 103 Fla. 
242. 

43; Ga.—^Braxley v. State, 85 S.B. 

888, 143 Ga. 658. 

31 C.J. p 612 note 94. 

dismissal of first ooaat 
Formal allegation in first count 
as to summoning of grand jury was 
held Incorporated by reference in 
second count to grrand jurors “afore¬ 
said/' and not affected by dismissal 
of first count.—State v. Douglas, 278 
S.W. 1016, 312 Mo. 373. 

By authority of state 
A second count begimiing, **and 
the jurors aforesaid, on their oaths 
aforesaid, do further charge and ac¬ 
cuse," eta. Is not defective for fail¬ 
ing to repeat the statement appear¬ 
ing In the first count that the charge 
is made “in the name and behalf 
of the citizens of Georgia."—^Braz- 
ley V. State, 85 S.E. 883, 143 Ga. 658 
—^Deason v. State, 11 S.B.28t 74, 68 
Ga.App. 359. 


Averment of the impaneling and 
oath of the grand jury, may be so in¬ 
corporated by reference.—State v. 
Vincent, 4 S.W. 430, 91 Mo. 662. 

4A Mo.—State v. Wagner, 24 S.W. 

219, 118 Mo. 626. 

31 O.J. p 613 note 9*5. 

45. Va.—^Huffman v. Common¬ 
wealth, 6 Hand. 685, >27 Va. 685. 

46w Ky,—^Dixon v. Commonwealth, 
155 S.W.2d 465, 288 Ky. 67. 

47. U.S.—U. S. V. Crawford, C.C,N. 
T., 25 F.Cas.No.14,890, 1 N.T.Leg. 
Obs. 388. 

31 C.J. p 613 note 99. 

4a Ind.—State v. Miller, 34 N.E. 27, 
6 Ind.App. 658. 

*31 C.J. p 613 note 1. 

49. Ala.—^Harrington v. State, 36 
Ala. 235. 

5a U.S.—^U. S. V. Laws, D.C.Mass., 
26 F.Cas.No.15,579, 2 L.owell 116. 
Ala.—^Harrington y. State, 36 Ala. 
236. 

51. Va.—^Robinson v. Common¬ 
wealth, 14 S.E. 627, 88 Va. 900. 

31 C.J. p 613 note 4 [aj. 
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inserted in the body of an indictment, it may be re¬ 
jected as surplusage.52 

As appears supra § 36, defects in the body of the 
indictment may be aided by the caption. 

§ 49. Conclusion 

The conclusion is a formal part of the Indictment and 
need not state elements of the charge. In some Jurisdic¬ 
tions omissions and defects with regard to the conclusion 
are cured by statute. Unnecessary matter In the con¬ 
clusion may be rejected as surplusage. In general a 
special conclusion Is not required in an indictment for 
murder. 

The conclusion constitutes a formal portion of 
the indictment.5S It need not restate matters which 
are properly part of the accusation, body, or charge 
of the indictment.5^ 

The necessity of a particular form of conclusion 
is considered infra §§ 50, 51; and the necessity of 
a special conclusion in indictments charging par¬ 
ticular offenses is considered hereinafter in this 
section. 

Statutes curing omissions or defects in conclu^ 
sion. In some jurisdictions, under statutes to that 
effect, it is the rule that no indictment shall be held 
insufficient for want of a proper conclusion,®^ or 
a particular conclusion, such as the conclusion 
against the form of the statute.®® Such a statute 
does not violate a constitutional provision that no 


§ 49 

person shall be held to answer for any crime until 
it is fully and plainly, substantially and formally, 
described to him.®7 

Under a statute providing that no indictment shall 
be deemed insufficient by reason of any defect in 
matter of form only, which shall not tend to the 
prejudice of accused, and under other statutes to 
the same effect, the omission of a formal conclusion 
“against the peace” or “against the statute” has 
been held not to vitiate the indictment;®® and, of 
course, defects in the conclusion are likewise with¬ 
in such a statute.®® This rule has been applied even 
where the conclusion is required by the constitu¬ 
tion.®® It is also held sufficient to charge accused 
in the language of the statute describing the of¬ 
fense without adding the formal conclusion against 
the form of the statute.®^ 

Rejection of surplusage. In general, words which 
are mere surplusage may be disregarded and will 
not render bad an indictment having a proper con¬ 
clusion without them.®2 

Special conclusion in homicide cases. While a 
different rule may prevail in some jurisdictions,®® 
it is now generally held, under or without reference 
to statutes relaxing the common-law strictness of 
criminal procedure, that an indictment for murder 
need not contain the common-law formula in its 
conclusion,®^ although when employed it may be 


62. Ala.—Rose v. State, Minor p 23. 
Surplusage in accusation generally 
see infra S 155, 

S3. Ky,—^Dixon v. Commonwealth, 
155 S.W.2d 455, 288 Ky. 67. 

54 Time or place of commlssloxL of 
offense 

Mo.—State v. Hudspeth, 51 S,W, 483, 
150 Mo. 1^. 

65. Ind.—Hall v. State, 8 Ind. 489. 
Iowa.—State v. Schilling, 14 Iowa 
455. 

60. Me.-^tate v. Dorr, 19 A. 361, 82 
Me. 841. 

81 C.J. p 618 note 9'5. 

67. Mass.—Commonwealth v. Free- 
love, 22 N.H. 486, 150 Mass. 66. 

68. U.S.—*Davls v. U. S., C.C.A.Ga., 
86 F.2d 45, certiorari denied 57 S. 
Ct. 433, 800 U.S. 657, 81 L.Hd. 867. 

81 C.J. p 618 note 97. 

69. N.C.—State v. Parker, 81 N.O. 
531. 

31 C.J. p 618 note 98. 

Improper or vuuisiial arrangement 
(1) Insertion of words ^‘contrary 
to the peace and dignity of the 
United States** at unusual place will 
not invalidate indictment.—^Davls v. 
U. S., aC.A.Ga., 86 F.2d 40, certio¬ 
rari denied 57 S.Ct. 488. 860 U.S. 657, 
81 L.Bd. S07. 


(2) Indictment otherwise valid is 
not invalidated by blank space be¬ 
tween typewritten matter and con¬ 
cluding words **against the peace and 
dignity of the state of Ohio/*^ even 
though concluding words appear on 
different page, if they appear at end 
of Indictment.—^Ruch v. State, 146 
N.B. 67, 111 Ohio St 680. 

6a Pa.—Commonwealth v. Paxton, 
14 Phlla. 666. 

ex. Ky.—^EUtchen v. Commonwealth, 
14 Ky.L. 764. 

62, Mo.—State v. Schloss, 6 S.W. 
244, 98 Mo. 361. 

31 C.J. p 618 note 90. 

63, Hama of murdered person 

. (1) The name of the person mur¬ 
dered must be stated in the conclu¬ 
sion.—^Dias V. State, 7 Blackf. <Ind.) 
20, 39 Am.D. 448. 

(2) However, an indictment was 
held not faulty, for the omission of 
the name of the person' murdered 
from the conclusion of one count 
where the name was stated in the 
conclusion of other counts, and the 
counts were so connected as to ren¬ 
der it certain that the allegations 
referred to the deceased.—^People v. 
Limeberry, 131.N.SI 691, 298 Ill. 866. 
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"MaUoe aforethought” 

The term ‘*malice aforethought’** 
must be employed.—State v. Jones, 
14 So. 218, 45 L.a.Ann. 1464—30 C.J. 
p 118 note 71. 

64. Idaho.—^Territory v. Evans, IT 
P. 139, 2 Idaho (Hash.) 426. 

Mo.—State v. Frazier, 98 S.W.2d 707, 
339 Mo. 966—State v. Glass, 800 S. 
W. 691, 818 Mo. 611—Ex parte 
Keet, 287 S.W. 463, 316 Mo. 696. 
Xaevltable conclusioiL 

**If an indictment contains direct 
and unequivocal averments of such 
facts as lead immediately and of 
necessity to a single and inevitable 
conclusion, the omission to draw that 
conclusion expressly will not vitiate 
the pleading.**—^Evans v. People, 12 
Mich. 27, 32. 

Former rules in mssouzl 

<1) Prior to the case of Ex parte 
Keet, 287 S.W. 463, 816 Mo. 695, it 
was held, in accordance with the 
common-law requirement of strict^ 
ness and technical accuracy as to 
the conclusion of the indictment for 
murder, that the conclusion of an in¬ 
dictment for murder distinguishes it 
from an indictment for manslaught¬ 
er, the previous words without the 
conclusion being Insufficient to 
charge murder.—State v. Rennlson, 
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§ 49 

construed with the other portions of the indict¬ 
ment. Thus it has been held unnecessary, in the 
conclusion, to use the technical terms “kill and mur¬ 
der,”®^ or to repeat the term “malice afore¬ 
thought”®*^ or the specific charge of an intent to 
kill.®® It has been held that an indictment for 
murder may still be sufficient to charge manslaugh¬ 
ter, even though it lacks the formal conclusion al¬ 
leging that the killing was murder.®® 

Special conclusions for other crimes. The ne¬ 
cessity of a special conclusion in an indictment for 
other crimes is considered elsewhere in this work 
in connection with the treatment of the particular 
crime; for example, the necessity^ of a special con¬ 
clusion in an indictment for perjury is considered 
in the C.J.S. title Perjury § 32, also 48 C.J. p 867 
notes 63-66, for nuisances see the CJ.S. titles Com¬ 
mon Scold § 3, and Nuisances § 164, also 46 C.J. 
p 820 notes 51-56, and for libel see the C.J.S. title 
Libel and Slander § 293, also 31 C.J. p 617 note 77. 

§ 50. -Against Peace of Sovereignty 

Under the common law, and statutes and constitu¬ 
tional provisions to that effect, the Indictment should 
allege by a formal conclusion, that the offense was 
against the peace of the sovereignty. However, the fact 
that the conclusion is omitted or is defective has fre¬ 
quently been held not to render the indictment Invalid. 

In the absence of a statute to the contrary, it is 
essential^ for every indictment, whether for a com¬ 
mon-law or statutory offense, except for mere non¬ 


feasance,"® to allege by a formal conclusion, after 
charging the offense, that it was against the peace 
of the sovereignty as designated in the particular 
jurisdiction;*^^ and in some jurisdictions a formal 
conclusion is expressly required and the form there¬ 
of prescribed by constitutional or statutory provi¬ 
sion, and at least a substantial compliance with the 
requirement is essential.^® However, it has also 
been held that the omission of the statutory con¬ 
clusion is a defect of form, which is cured by fail¬ 
ure of accused to take advantage thereof before 
issue was joined and the jury sworn and, as ap¬ 
pears supra § 49, in some jurisdictions under stat¬ 
utes to that effect the omission of a proper con¬ 
clusion will not render the indictment insufficient. 
A constitutional provision requiring the formal con¬ 
clusion in indictments does not apply to present¬ 
ments.*^^ 

Sufficiency of conclusion. In some cases a strict 
compliance with the constitutional or statutory pro¬ 
vision has been required;*^® and it has been held 
that words appearing as a part of the concluding 
sentence after the prescribed formal conclusion 
render the indictment invalid,*^® and that failure to 
follow the form prescribed by constitutional pro¬ 
vision can be taken advantage of at any time.*^*^ 
However, the better opinion is that a variance from 
the constitutional or statutory form in immaterial 
particulars will not be fatal,^® and that a conclu¬ 
sion is not vitiated because one or more words, not 


267 S.W. 850, 306 Mo. 473—^30 C.J. 
p 117 note 66. 

(2) Under the former rule the con¬ 
clusion was required to aver that 
It was on the oath of the ^rand 
jurors.—State v. Cook, 70 S.W. 483, 
170 Mo. 210—30 C.J. P 117 note 67. 

(3) It was also formerly required 
that the elements distinguishing mur¬ 
der in the first degree be Inserted.— 
State V. Rector, 23 S.W. 1074, 126 Mo. 
328—30 C.J. p 118 note 72. 

(4) Formerly the name of the per¬ 
son murdered had to be inserted.— 
State V. Pemberton, 30 Mo. 376. 

(6) Formerly the term “malice 
aforethought’* had to be employed.— 
State V. Rector, supra. 

65. Idaho.—^Territory v. Evans, 17 
P. 139, 2 Idaho (Hash.) 426. 

66. Mo.—State • v. Frazier, 98 S.W. 
2d 707, 339 Mo. 966—State v. Glass, 

' 300 S.W. 691, 318 Mo. 611. 

30 C.J. p 118 note 75. 

67. Ark.—Anderson v. State, 5 Ark. 
444. 

ea Kan.—State v. Fooks, 29 Kan. 
425. 

68. Mich.—^Evans v. People, 12 
Mich. 27. 


Mo.—State v. Wade, 47 S.W, 1070, 
147 Mo. 73. 

T’a Ky.—Couch v. Commonwealth, 
136 S.W,2d 781, 782, 281 Ky. 543, 
quoting Corpus Juris. 

31 C.J. p 613 note 7. 

71. Ky.—Couch v. Commonwealth, 
supra, quoting Cbrpus Juris. 

31 C.J. p 613 notes 8, 9. 

Xudictmeut for malicious mischief 
in killing an animal may conclude as 
at common law.—State v. Scott, 19 
N.C. 35—State v. Sunpson, 9 N.C. 
460. 

72. Miss.—Cllngan v. State, 100 So. 
185, 135 Miss. 621. 

Ohio.—^Ruch V. State, 146 N.B. 67, 
111 Ohio St. 580. 

Va.—Guynn v. Commonwealth, 177 S. 

E. 227, 163 Va. 1042. 

31 C.J. p 613 note 16. 

Frovifiioxi held maiLdatory 
Ill.—State V. Froelich, 146 N.E. 733, 
316 Ill. 77. 

7a Pa.—Commonwealth v, Paxton, 
14 Phila 665. 

74. Va.—^Bracey v. Commonwealth, 
89 S.E. 144, 119 Va. 867. 
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75. Tex.—Bird v. State, 35 S.W. 382. 
37 Tex.Cr. 408. 

31 C.J. p 613 note 16 [b], p 614 note 
18. 

7a Tex.—^Haun v. State, 13 Tex. 
App. 383, 44 Am.R. 706, approved 
but distinguished in Rowlett v. 
State, 4 S.W. 582, 23 Tex.App. 191. 
31 C.J. p 614 note 19. 

77. Tex.—Cox v. State, 8 Tex.App. 
254, 34 Am.R. 746. 

7a N.H.—State v. Kean. 10 N.H. 

347, 34 Am.D. 162. 

31 C.J. p 614 note 21. 

Variance held not fatal 

(1) The omission of the words “in 
the manner and form aforesaid** be¬ 
fore the statement “against the 
peace and dignity of the State” has 
been held not to render the Indict¬ 
ment insufficient—^Butts v. State, 285 
S.W. 13, 171 Ark. 568. 

(2) An indictment was not defec¬ 
tive for reason that it alleged the 
offense to be “against the peace and 
dignity of the United States** as dis¬ 
tinguished from “against the peace 
land digmty of the United States of 
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altering the sense, are superadded,^^ or because an 
unnecessary conclusion “against the form of the 
statute” follows the conclusion “against the peace 
of the state.”*® A conclusion of an indictment fol¬ 
lowing the form prescribed by statute is sufficient 
if no constitutional provision is violated. 

Under the common-law requirement, it is usual 
to use the words “against the peace and dignity of 
the state,” etc., although the latter term is not es¬ 
sential but the words “against the peace,” omit¬ 
ting “of the state,” etc., have been held insuffi¬ 
cient.** When the state is named in the caption 
or commencement, it is sufficient, without again 
naming it, to conclude “against the peace of the 
state,”*^ or “against the peace and dignity of the 
same.”*® The conclusion, “contra pacem,” by it¬ 
self charges only a common-law offense.** 

As appears supra § 49, statutory provisions in 
some jurisdictions to the effect that defects of form 
shall not invalidate an indictment apply to defects 
in the conclusion. 

Against what sovereignty. While it has been 
held that the conclusion should charge the of¬ 
fense as being against the peace of the government 
whose law was violated,**^ so that, where there has 
been a change of government between the commis¬ 
sion of the offense and the finding of the indict¬ 
ment, the conclusion should be against the peace of 
the government having jurisdiction when the of¬ 
fense was cominitted,** it has also been held that 
where an indictment is returned since statehood, 
alleging a crime committed prior to statehood, it 
may and should conclude “against the peace and 
dignity of the state.”** However, under some pro^ 
visions of enabling acts, cases transferred by oper¬ 


§ 51 

ation of law from the territorial courts to the state 
courts on the admission of a state may be contin¬ 
ued, although a provision of the state constitution 
as to the conclusion of the indictment is not ob¬ 
served.*® An indictment in a United States dis¬ 
trict court in a territory in which the only laws in 
force were those provided by congress properly 
concluded “against the peace and dignity of the 
United States.”* i 

• 

Repetition of conclusion. Subject to the rules ob¬ 
taining in some jurisdictions as to separate counts, 
discussed infra § 52^ it is sufficient to employ the 
prescribed form of conclusion at the end of the 
charge without repeating it after each allegation or 
averment.** 

§ 51. -Against Form of Statute 

The conclusion "against the form of the statute'* Is 
generally required In Indictments on a statute, although 
some authorities hold it to be unnecessary. 

Every indictment on a statute, in addition to the 
conclusion “against the peace of the state,” as con¬ 
sidered supra § 50, must also conclude against the 
statute—contra formam statuti—^by the words 
“against the form of the statute in such case made 
and provided,” or other words to that effect, to 
show that it is based on a statute,** or it will be 
fatally defective as an indictment on the statute.*^ 
However, in some jurisdictions the conclusion, con¬ 
tra formam, is deemed an unnecessary formality,** 
and, as considered supra § 49, in some jurisdictions 
a conclusion is now unnecessary or its omission im¬ 
material under statute, to that effect. Where this 
conclusion is necessary, its omission may be ob¬ 
jected to even after verdict** 


America.”—^U. S. v. Dressier, CS.C.A. 
Ill., 112 F.2d 972. 

(3) A conclusion which omits the 
words "state of** before the name of 
the state has been held sufficient.— 
Whitlow V. State, 184 So. 36, 24 Ala. 
App. 271. 

(4) Indictment concluding with 
words "against the peace and dignity 
of the State” in compliance with 
constitutional requirement was suf¬ 
ficient on motion to quash, even 
though statute provided that indict¬ 
ments should conclude "against the 
peace and dignity of the State of 
Tennessee,” for, since the statute 
went beyond constitutional require¬ 
ment, the added words must be con¬ 
strued as merely "directory” and 
not '‘mandatory.”—^Haskins v. State, 
167 S.W.2d 331, 179 Tenn. 441. 

79. -^eXi—Adams v. State, App.» 13 

S.W. 1009—^Rowlett v. State, 4 S. 

W. 582, 23 TeXuApp. 191.^ . 


80. Mo.—State v. Schloss, 6 S.W. 

244, 93 Mo. 361. 

31 C.J. p 618 note 90 [a]. 

81- Ga«—Camp v. State, 25 G^l 689. 

82. Mass.—Commonwealth v. Cald¬ 
well, 14 Mass. 330. 

31 C.J. p 613 note 10. 

83. Me.—^Damon’s Case, 6 Me. 148. 

31 C.J. p 613 note 11. 

84. Ala.—^Atwell v. State, 63 Ala. 
61. 

Ky.—Commonwealth v. Toung, 7 B. 
Mon. 1. 

85. Miss.—State v. Johnson, 1 Miss. 
392. 

86b Md.—State v. Bvans, 7 Gill & 
J. 290. 

87. Me.—^Damon's Case, 6 Me. 148. 
Indictment under state statute for 

counterfeiting see Counterfeiting 
§ 25. 

88. Me.—^Damon’s Case, supra. 

[‘81 C.J. p 614 note 29. 
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89. OkL—Wishard v. State. 115 P. 
796, 5 Okl.Cr. 610. 

31 C.J. p 615 note 30. 

90. Okl.—^Reeves v. Territory. 101 
P. 1039, 2 Okl.Cr. 351. 

91. XJ.S.—Jackson v. U. S., Alaska, 
102 F. 473, 42 C.C.A. 452. 

92. Ky.—^Rawlings v. Common¬ 
wealth, 230 S.W. 529, 191 Ky. 401. 

31 C.J. p 614 note 27. 

93. D.C.—XT. S. V. Griffin, 6 D.C. 63. 
31 C.J. p 615 note 84. 

94. N.C.—State v. Hill, 79 N.C. 656. 
31 C.J. p 615 note 35. 

95. Md.—^Romans v. State, 16 A.2d 
642, 178 Md. 588, certiorari denied 

1 Romans v. State of Maryland, 61 S. 
Ct 732, 312 U.a 695, 85 UBd. 1131. 
31 C.J. p 615 note 38. 

96. Mass.—Commonwealth v. North¬ 
ampton, 2 Mass, .116. 
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The office of the conclusion, contra formam statu- 
ti, is to show the court that the action is founded 
on a statute and not on the common law.®^ A con¬ 
clusion against the form of the statute may supply 
the want of a conclusion naming the specific of- 
fense.^^ 

When rule applies. In those jurisdictions in 
which the conclusion "against the form of the stat¬ 
ute” is required in an indictment on a statute, such 
conclusion is necessary where the offense is created 
solely by statute and does not exist at common 
law;®® where the statute repeals the common law 
either expressly or impliedly by revising the whole 
subject where an act which was an offense at 
common law is by statute raised to a higher nature 
or grade of crime, as where a common-law misde¬ 
meanor is made a felony, or the offense is other¬ 
wise changed by statute;® or where an increased 
punishment is prescribed by statute for a common- 
law offense, accompanied by certain circumstances 
of aggravation.® 

The rule does not apply, however, where a stat¬ 
ute merely changes or prescribes the punishment 
for a common-law offense without enlarging or 
changing the offense, and in such case the indict¬ 
ment may be based cither on the common law,^ or 
on the statute;® and, where a statute defining and 
punishing an offense is merely affirmative or declar¬ 
atory of the common law, an indictment may be 
based either on the statute or on the common law.® 
Where a liability for neglect of duty is not created 
by statute, but exists at common law, an indictment 


therefor is not required to conclude against the 
form of the statute,*^ while, if the duty is created 
by statute, the conclusion is properly used.® In 
an indictment against an accessary, it is not neces¬ 
sary that the charge against the principal shall con¬ 
clude "against the form of the statute.”® 

An indictment concluding against the form of the 
statute may be sustained if the facts charged con¬ 
stitute an offense either by statute or at common 
law.i® 

Unnecessary conclusion as surplusage. When an 
indictment improperly or unnecessarily concludes 
against the form of the statute and may be sus¬ 
tained at common law, such conclusion may be re¬ 
jected and disregarded as mere surplusage, and 
judgment be given as at conunon law,^^ as where 
the offense alleged is punishable at common law 
only,i® although it is also said that the conclusion, 
contra formam statuti, may be rejected only where 
the offense is not within the purview of any stat¬ 
ute.!® 

Sufficiency of conclusion. The exact words 
"against the form of the statute,” etc., although 
usual, are not necessary,!^ the words used must 
be their equivalent.!® The exact position of the 
words need not be observed, as where the conclu¬ 
sion, contra formam, directly follows an allegation 
of a prior conviction rather than the charge or 
accusation.!® The indictment need not recite the 
particular statute on which it is founded, but the 
general conclusion "against the form of the stat¬ 
ute” is sufficient.!’^ An indictment concluding “con- 


97 . m.—Paris V. People, 27 HI. 74, 
TenxL—Crain v. State, 2 Yerg. 390. 

Coxpns Jnxis cited as showins: of¬ 
fice and purpose of such conclusion. 
—State y. Hector. 41 S.W.2d 639. 642, 
328 Mo. 669. 

98. Me.—State v. Kerr. 108 A. 585. 
117 Me. 254. 

31 C.J. p 615 note 37. 

99. N.C.—State v. Poy, 82 N.a 679. 
31 C.J. p 615 note 40. 

1 . Mass.—Commonwealth y. Dennis. 

105 Mass. 162. 

31 C.J. p 615 note 41. 

9. N.T.—^People v. Enoch, 13 Wend. 

- 159. 27 Am.D. 197. 

31 aj. p 615 note 42. 

3. N.T.—^People v. Enoch, supra. 

31 CLJ. p 615 note 43. 

4 . N.T.—^People v. Enoch, supra. 

31 C.J. p 615 note 44, p 616 notes 46- 

48. 

a. N.a—State V. Hoyle, 28 N.a 1. 

31 C. J. p 615 xtote 45. 

e. N.T.—^People y. Enoch, 13 Wend. 

159r 37 AblD. 197. j 

31 a J. p 616 note 49, 


"Contrasy to law" 

An indictment concluding with the 
words ‘‘contrary to law” instead of 
“contrary to statute” was not in¬ 
sufficient where the act charged was 
an Indictable offense at common law. 
—^People V. Amore. 16 N.E.2d 720, 
369 Ill. 245, affirming 13 N.E.2d 105, 
293 Ill.App. 505. 

7. Tenn.—State v. Murfreesboro. 11 
Humphr. 217. 

31 C.J. p 616 note 52. 

& N.J,—State y. Morris Canal & 
Banking Co., 22 N.J.l4aw 537. 

31 C.J. p 616 note 53. 

9. La.—State v. Russell, 33 La.Ann. 
135. 

S.C.—State V. Posey, 35 S.C.L 1 . 103. 

10. Mass.—Commonwealth v. Shat- 
tuck, 4 Cush. 14L 

11. Me.—State v. Vermette, 156 A. 
807, 130 Me. 887. 

Md.—^Lutz V. State, 172 A. 354, 167 
Md. 12. 

Pa.—Commonwealth v. CartiuscieUo, 
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100 Pa.Super. 473—Commonwealth 
v. Goudy, 44 Dauph.Co. 335. 

31 C.J. p 618 note 87. 

IS. Mass.—Commonwealth v. Shat- 
tuck. 4 Cush. 141. 

Pa.—Commonwealth v. Pahey, 173 
A. 854, 113 Pa.Super. 698—Com¬ 
monwealth V. Benedict, 173 A. 860, 
114 PcLSuper. 183. 

R.L—State y. Bacon, 61 A. 653. 27 
R.L 252. 

13. N.H—State v. Gove, 34 N.H 
510. 

81 C.J. p 618 note 89. 

14b Md.—Slymer v. State, 62 Md. 
237. 

31 C.J. p 616 note 56. 

15. N.C.—State v. Lowder, 85 N.C. 
564. 

31 C.J. p 616 note 57. 

16. CaL—State v. O’Brien, 28 P. 59. 
64 Cal. 53. 

Tex.—^Nabors v. State, 181 S.W.2d 
962, 137 Tex.Cr. 466. 

17. 3Pa.—Commonwealth v. Givens, 
49 DaupluCo. 233. 

31 C.J. p 616 note 59. 
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trary to the form of the statute in such cases made 
and provided” must be intended to mean the statute 
of the state, for the criminal statutes of no other 
government are cognizable, properly speaking, by 
the courts of a state.^^ Words immediately pre¬ 
ceding or following the formal conclusion, but 
forming no part of either the conclusion or the in¬ 
dictment, do not affect its validity.^® 

Plural or singular. It has been held that, where 
an offense is prohibited by several independent stat¬ 
utes, an indictment therefor must conclude in the 
plural—contra formam statutorum—^'"against the 
form of the statutes,” etc. but the better opin¬ 
ion now is that a conclusion in the singular will 
not be fatal.2i has also been held that, where 
an offense is created by one statute and the punish¬ 
ment prescribed or fixed by another, an indictment 
should conclude in the plural ;22 hut other author¬ 
ities are to the contrary.23 Where the legislation 
relating to the offense is construed as parts of a 
single statute, the singular form is, of course, prop¬ 
er and, where a subsequent statute simply chang¬ 
es a penalty already inflicted by a former statute 
creating the offense, conclusions in the singular 
have been held proper,^^ although it has also been 
held of little consequence which form is used.^® 

A conclusion in the plural is not necessary where 
the statute creating the offense is merely amended, 
regulated, or altered in parts thereof which do not 
relate to the offense or its punishment,^^ or where 
a statute is made perpetual or adopted and con¬ 
tinued by a later statute,28 or where one statute 
continues a former one in part, or explains it.28 


§ 54 

According to some authorities, where an indict¬ 
ment is founded on a single statute, a conclusion 
in the plural is fatal but the weight of authority 
is to the contrary.8i 

§ 52. -Separate Counts 

While in general each count Is required to have a 
separate conclusion, the conclusion of one count not 
supplying the omission of a conclusion in another, the 
rule is not universal. 

By the weight of authority, where an indictment 
contains several counts, each count, being a sepa¬ 
rate charge, must have a proper conclusion, and the 
conclusion of one count cannot supply the omis¬ 
sion of a conclusion in another.82 In some states, 
however, the rule is otherwise.28 Where the stat¬ 
utes permit a count for a statutory offense, as re¬ 
ceiving, etc., to be joined with one for an offense 
at common law, as larceny, it is not fatal to the 
indictment that each does not conclude “against the 
form of the statute,” etc.^^ 

§ 53. - Amendment 

The omission of, or defects In, the conclusion of an 
Indictment may be cured by amendment. 

In accordance with the rules governing the 
amendment of indictments generally, as discussed 
infra §§ 228-231, it has been held that the conclu¬ 
sion of an indictment against the peace of the 
state, or against the form of the statute, being mat¬ 
ter of form, the omission thereof or defects there¬ 
in may be cured by amendment.2® 

§ 54. Signatures 

The necessity and sufficiency of the signatures 


18. Lia.—state v. Elam. 16 Iia.Ann. 
183. 

19. U.S.—U. S. V. Lehman. D.CMo., 
39 P. 768. 

Me.—State v. Vermette, 166 A. 807, 
130 Me. 387. 

ao. N.C.—state v. Pool, 13 N.C. 202. 
31 C.J. p 616 note 61. 

21. N.J.-State v. Dayton, 23 N.J. 
Law 49, 53 Am.D. 270. 

31 C.J. p 616 note 62. 

22. Ind.—King: v. State, 2 Ind. 523. 
31 C.J. p 617 note 63. 

23. U.S.—U. S. V. Glbert, C.C.Mass., 
25 F.Cas.No.15,204. 2 Sumn. 19. 

31 C.J. p 617 note 64. 

2A. Ind.—Crawford v. State, 2 Ind. 
132. 

31 C.J. p 617 note 66. 

2B. Ind.—StronsT v. State, 1 Blackf. 
193. 

81 C.J. p 617 note 66. 

23. S.C.—State V. Robbins, 82 S.C. 
L. 355. 


27. Me.—^Morrison v. Witham, 10 
Me. 421. 

31 C.J. p 617 note 69. 

28. N.J.—State v. Berry, 9 N.J.Law 
374. 

29. Ind.—King v. State, 2 Ind. 523. 
31 C.J. p 617 note 71. 

30. La.—State v. Stouderman, 6 La. 
Ann, 286. 

81 C.J. p 617 note 72. 

ITse of abbreviated form 
For a time, while Latin pleading 
was still in vogue, the difficulty was 
evaded by using the abbreviated 
form “contra formam statuti.”— 
State V. Smith, 63 N.C. 234—31 C. 
J. p 617 notes 74, 75, 

31. Ind.—Carter v. State, 2 Ind. 617. 
31 C.J. p 617 note 73. 

32. Mo.—State' V. Wade, 47 S.W. 
1070, 147 Mo. 73. 

Va.—Guynn v. Commonwealth, 177 
S.E. 227, 163 Va. 1042. 

W.Va.—State v. Vaughan, 117 S.H. 

127, 93 W.Va. 419. 

31 C.J. p 617 note 84. 
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Necessity of repeating conclusion 
after each allegation or averment 
see supra $ 60. 

33. Ala—Dunn v. State, 187 So. 641, 
28 AlaApp. 396, certiorari denied 
187 So. 648, 237 Ala 474—Crane v. 
State, 130 So. 168, 24 AlaApp. 5, 
certiorari denied 130 So. 169, 221 
Ala 640, overruling Hill v. State, 
116 So. 411, 22 AlaApp. 422— 
Haithcock v. State, 126 So. 890, 23 
AlaApp. 460. 

Md.—^Romans v. State, 16 A.2d 642, 
178 Md. 588, certiorari denied Ro¬ 
mans V. State of Maryland, 61 SI 
Ct 732, 312 U.S. 695, 86 L.Ed. 1131. 

Tex.—^Nabors v. State, 131 S.W.2d 
962, 187 Tex,Cr. 465—^Meyers v. 
State, 22 S.W.2d 922, 113 Tex.Cr. 
462—Polk V. State, 276 S.W. 1003, 
101 Tex.Cr. 404. 

81 C.J. p 618 note 85. 

34.. N.C.—State v. Beatty, 61 N.a 
52. 

35. Va—Guynn v. Commonwealth, 
177 S.B. 227, 163 Va 1042. 

31 C.J. p 619 note 3. 
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§ 54 

of the members or the foreman of the grand jury, 
or of the public prosecutor or one acting as such, 
to the indictment are considered infra §§ 55-58. 
This requirement is to be distinguished from the 
requirement of a signature to the indorsement on 
the indictment, which is considered infra §§ 60, 61. 

Examine Pocket Parts for later cases. 

§ 55. — By Foreman or Members of Grand 
Jury 

By the weight of authority the signatures of the 
foreman or of the grand Jurors are not required on the 
indictment. Where the foreman's signature is required, 
a substantial compliance with the requirement is suffi¬ 
cient. 

By the weight of authority, in the absence of a 
statute, it is not necessary that an indictment or 
presentment shall be signed either by all the grand 
jurors or by the foreman,the indorsement by the 
foreman being sufBcient.®^ However, some author¬ 
ities hold that an indictment must be signed by the 
foreman,^* and that a presentment must be signed 
by the grand jurors.^^ Moreover, in some juris¬ 
dictions the signature of the foreman is expressly 
required by statute and is essential to the validity 
of an indictment in other jurisdictions, al¬ 

though required by statute, its omission is not fa- 
tal.« 

Signature by clerk. Under a statute requiring the 
grand jury to select a clerk, the purported indorse¬ 
ment and signature of the clerk of the grand jury 
on an indictment could be regarded as surplusage 
when such indorsement is not required by the stat- 
ute.^^ 

Sufficiency of signature. When the foreman’s 
signature is necessary, it is immaterial, in the ab¬ 
sence of special provision to the contrary, on what 
part of the bill it appears.^^ The foreman’s sig¬ 


nature is sufficient, although he uses initials only 
for his Christian name,^^ and although the word 
“foreman” is not followed by the words “of the 
grand jurj'.”^5 An indictment may be signed by a 
foreman appointed by the court pro tempore in the 
absence of the first foreman.'^® When a grand jury 
conceives that the foreman whom it has selected is 
disqualified from signing an indictment to be re¬ 
turned by such jury, the better procedure is for the 
grand jury to come into court and report the appar¬ 
ent disqualification and obtain a ruling of the court 
thereon and an order to select another one of its 
members to act as foreman; but the fact that this 
course was not pursued, and instead the grand jury 
came into court and announced the disqualification 
of its foreman, and that it had selected another one 
of its members as foreman, constitutes at most a 
mere irregularity, which is not sufficient to vitiate 
an indictment subsequently returned by such jury 
and signed as foreman by the member last select- 
ed.^7 An indictment which is returned in open 
court by the grand jury, a sufficient number of the 
jury appearing and concurring in the finding, and 
which is signed by the foreman, and marked “filed” 
by the clerk, is sufficient.**^ 

The sufficiency of the signature to the indorse¬ 
ment is considered infra § 61. 

§ 56. - By Public Prosecutor 

The rule as to the necessity of the signature of the 
public prosecutor varies in the different Jurisdictions. 
A substantial compliance with the requirement is suffi¬ 
cient. 

In the absence of statute it is generally held that 
while it is proper,^® and the better practice,®^ for 
the prosecuting attorney to sign the indictment, the 
signature of the public prosecutor or someone act¬ 
ing for him to an indictment^i or special present- 


36L Ark.—^Taylor v. State, 276 S.W. 

577, 169 Ark. 589. 

31 C.J. p 619 note 4. 

Statute as to presentments 
Statute requiriniT all presentments 
for penal offenses to be sigrned by 
the foreman of the grand Jury does 
not apply to an indictment found 
by such grand Jury.—^Kirkland v. 
State, 97 So. 502. 86 Fla. 64. 

37. Ark.—^Taylor v. State, 276 S.W. 
577, 169 Ark. 689. 

Indorsement a ''true bill" with signa¬ 
ture of foreman see infra § 61. 

38. - 17.H.—State v. Squire, 10 N.H. 
558. 

91 C.J. p 619 note 5. 

3^ Tenij.—Gunkle t. State, 6 Baxt 
625. 


4a Ind.—^Blume v. State, 66 N.B. 
771. 164 Ind. 843. 

Ky.—Overshiner v. Commonwealth, 
2 B.Mon. 344. 

41. Iowa.—State v. Fisher, 164 N. 

W. 587, 172 Iowa 462. 

31 C.J. p 619 note 8. 

43. Ind.—Neal v. State, 14 N.R2d 
690, 214 Ind. 328. 

43. Ohio.—State v. Lewis, 6 Ohio 

S. & C,P, 662, 7 Ohio N.P. 533. • 

31 C.J. p 619 note 9. 

44 . Mass.—Commonwealth v. Glea¬ 
son, 110 Mass. 66. 

31 Cjr. p 619 note 10. 

45 . Mo.—State v. Gilson, 90 S,W. 
409, 114 Mo.App. 652. 

4a Pa.—Commonwealth v* Noonan, 
16 Phila. 372. 


47. Fla.—^Richardson v. State, 72 
So. 665, 72 Fla. 164. 

4a Miss.—Smith v. State, 118 So. 
710, 162 Miss. 114. 

49. Ala.—^Hart v. State, 190 So. 96, 
28 Ala.App. 646, certiorari denied 
190 So. 98, 238 Ala. 199—Williams 
V. State, 176 So. 312, 27 Ala.App. 
640, certiorari denied 176 So. 314, 
first case, 234 Ala. 646—Johnson 
V. State, 97 So. 160, 19 Ala.App. 
308. 

60 . U.S.—^U. S. V. Atlantic Commis¬ 
sion Co., D.C.N.C., 46 F.Supp. 187. 
31 C.J. p 620 note 20. 

51. TJ.S.—^U. S. V. Atlantic Commis¬ 
sion Co., D.C.N.C., 45_ F.Supp. 187 
—^U. S. V. Sheffield Farms Co., D. 
C.N.T., 43 F.Supp. 1—Miller ' v. 
U. S., aC.A.Ohio, 300 F. 629, cer- 
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ment ®2 forms no part of it and is not essential to 
its validity, and that, where an indictment is signed 
by anyone without authority, the signature is mere 
surplusage and cannot vitiate it.53 However, some 
authorities take a contrary view and hold the sig¬ 
nature of the prosecuting attorney to be essential.54 

Statutory provisions. Under statutes so express¬ 
ly providing, in some jurisdictions, the indictment 
should be signed by the public prosecutor.55 Some 
of these statutes are construed to be imperative,®^ 
and a compliance therewith is regarded as essential 
to the validity of the indictment.®^ Others, howev¬ 
er, are construed to be merely directory,®® and un¬ 
der this construction the omission of the signature 
does not affect the validity of the indictment.®^ 
The signature of the prosecuting officer is not es¬ 
sential under a statute which does not expressly 
and positively require it, but which prescribes a 
form of indictment in which there is a blank for 
the signature of the prosecuting officer, and which 
provides that indictments shall substantially follow 
the form prescribed.®® 

Indictment not presented to grand jury. Under 


a statute providing for a special indictment prepared 
by the district attorney, and not submitted to the 
grand jury, where the accused is willing to plead 
guilty, such indictment should be signed by the 
district attorney and is not complete until it is 
signed.®! The signature should be that of the per¬ 
son properly prosecuting the case,®2 although the 
public prosecutor need not himself attach his sig¬ 
nature to an indictment, but it is sufficient if it is 
done by another under his express directions or by 
his express authority.®® 

Sufficiency of signature. While there is author¬ 
ity to the contrary,®^ it has been held sufficient if 
the signature appears in print on the indictment,®® 
or in typewriting;®® and, where the prosecuting of¬ 
ficer’s signature is not essential to the validity of 
the indictment, it is immaterial that his name is 
printed thereon instead of signed.®^ Signing the 
surname in full and the Christian name by its ini¬ 
tials is sufficient.®® Where unnecessary words or 
descriptive matter is inserted with the signature, 
which is otherwise sufficient, such words or descrip¬ 
tive matter may be disregarded as surplusage;®® 


tiorari denied 45 S.Gt 123, 266 U. 
S. 624. 69 L..Ed. 474. 

Ala.—^Hughes v. State, 105 So, 664, 
213 Ala. 555—^Kart v. State, 190 
So. 95, 28 Ala.App. 545, certiorari 
denied 190 So. 98, 238 Ala. 199— 
Fuller V. State, 177 So. 353, 28 Ala. 
App. 28—Williams v. State, 176 So. 
312, 27 Ala.App. 540, certiorari de¬ 
nied 176 So. 314, first case, 234 Ala. 
645—Griffin v. State, 115 So. 769, 
22 Ala.App. 369—Johnson v. State, 
97 So. 150, 19 Ala.App. 308. 

Ark.—Clayton v. State, 89 S.W.2d 
732, 191 Ark. 1070—^Robinson v. 
State, 7 S.W.2d 5, 177 Ark. 534. 
Ky.—^Miller v. Commonwealth, 109 
S.W.2d 841. 845, 270 Ky. 378, cit¬ 
ing Corpus Juris. 

La.—State v. Murphy, 116 So, 579, 
166 La. 21. 

Miss.—Smith v. State, 118 So. 710, 
152 Miss. 114. 

W.Va.—State v. Burnette, 190 S.B. 

905. 118 W.Va. 501. 

31 C.J. p 619 note 17. 

52. Tenn.—Crumley v. State, 174 S. 
W.2d 572. 

31 C.J. p 619 note 18. 

53. Ala.—Holt v. State, 78 So. 315, 
16 Ala.App. 399. 

31 C.J. p 620 note 19. 

54. Tenn.—Crumley v. State, 174 S. 
W.2d 572—State v. Davidson, 103 
S.W.2d 22, 171 Tenn. 347. 

31 C.J. p 620 note 21. 

SnbsefiiLeiLt declaration of approval 
Indictment not signed by district 
attorney general was held not vali¬ 
dated by his inspection thereof and 
declaration of approval, after chal¬ 


lenge thereto—State v. Walker, 54 
S.W.2d 966, 166 Tenn. 306. 

55. Fla.—O’Banion v. State, 188 So. 
784, 137 Fla. 640—^Burnes v. State, 
104 So. 783, 89 Fla. 494. 

Ind.—Johnson v. State, 167 N.B. 
531, 201 Ind. 264. 

Pa.—Commonwealth ex rel. Banky 
V. Ashe, 16 A.2d 668,, 142 Pa. 
Super. 396. 

W.Va.—State v. Burnette, 190 S.B. 

906, 118 W.Va. 501. 

31 C.J. p 620 note 22. 

Statute as to affidavits 

Statute providing that affidavits 
which are the basis of criminal 
prosecutions must be approved by 
the prosecuting attorney does not 
apply to an indictment.—Peats v. 
State, 12 N.E.2d 270, 213 Ind. 660. 
B6. Mo.—State v. Bruce, 77 Mo. 193. 

57. Ind.—^Heacock v. State, 42 Ind. 
393. 

Mo.—^tate V. Bruce, 77 Mo. 193. 

58. Pa.—Commonwealth v. Brown, 
27 Pa.Co. 639. 

W.Va.—State v. Burnette, 190 S.B. 
906, 118 W.Va. 601. 

69. Pa.—Commonwealth v. Brown, 
27 Pa.Co. 639. 

W.Va.—St^te V. Burnette, 190 S.B. 
906, 118 W.Va. 501. 

60. Iowa.—State v. Ruby, 16 N.W. 
848, 61 Iowa 86. 

31 C.J. p 620 note 27. 

61. Pa.—Commonwealth ex rel. Slif- 
ko V. Ashe, 20 A.2d 799, 144 Pa. 
Super. 593—Commonwealth ex rel. 
Banky v. Ashe, 16 A.2d 668, 142 
Pa.Super. 396—Commonwealth ex 
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rel. Conrad v. Ashe, 16 A.2d 926, 
142 Pa.Super. 254. 

Cure of omission by amendment see 
infra § 59. 

62. Fla.—Brown v. State, 184 So. 
518, 135 Fla. 30. 

Conimi88io]i. held not to have ex¬ 
pired 

Indictment signed by one holding 
a commission as state attorney for 
the fifteenth judicial circuit for a 
period of four years was good as 
€i.gain8t contention that term of state 
attorney had expired.—^Brown v. 
State, supra. 

Solloitor of connty oixenlt oonxt 
Indictment signed by solicitor of 
circuit court of named county, in¬ 
stead of by solicitor of named judi¬ 
cial circuit, was held valid.—^Ran¬ 
dall V. State, 138 So. 423, 24 Ala.App. 
567. 

63. Ga.—^Newman v. State, 28 S.B. 
1005, 101 Ga. 534. 

31 C.J. p 630 note 28. 

64. Tenn.—State v. Walker, 54 S.W. 
2d 966, 165 Tenn. 305. 

65. Ind.—^Hamilton v. State, 2 N.K 
299, .103 Ind. 96, 53 AmuR. 491. 

66 . Tex.—Miller v. State, 35 S.W 
391, 36 TexCr. 47. 

67. Ala—Fuller v. State, 177 So 
353, 28 AlaApp. 28. 

6 & Ind.—^Vanderkarr v. State, 51 
Ind. 91. 

66 . N.Y.—^People v. Dorsey, 29 N.T. 
S.2d 637, 176 Misc. 932. 

The word “attest,” written before 
the .prosecuting attorney’s signature 
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and the signature of a public prosecutor to an in¬ 
dictment is sufficient, notwithstanding the omission 
or erroneous designation of his official title*^® or, 
as a part of or in connection with such title, of the 
county or district.^! 

The want of the public prosecutor’s official sig¬ 
nature to an indictment is not cured by his signa¬ 
ture to an indorsement thereon.^2 

§ 57. -By Deputy, Pro Tempore, De 

Facto, or Special Officer 

An Indictment may properly be signed by a duly ap¬ 
pointed deputy or assistant public prosecutor, or a prose¬ 
cutor pro tempore or specially appointed, or even by a de 
facto prosecuting attorney. 

An indictment is not invalid because signed by a 
duly appointed deputy or assistant public prosecu¬ 
tor,^3 or by a public prosecutor pro tempore or spe¬ 
cial prosecutor properly appointed under a statute, 
although it is said to be better practice that the 
ttatue of the principal be signed by the deputy.'^s 

An indictment signed by a de facto prosecuting 
attorney will not be held void when attacked by ac¬ 
cused on the ground of his want of authority.^® 
Where the constitution contains no provision for 
the appointment of deputy or assistant prosecuting 
officers, it is held that an assistant appointed under 
statutory authority has no power to sign indictments 
except in the presence and by the special direction 
of the principal but, even though a deputy was 


appointed wthout authority, yet, since the prose¬ 
cuting officer might authorize another to draw up 
the indictment and affix his name thereto, as con¬ 
sidered supra § 56, an objection that the indictment 
is signed in the name of the prosecuting officer, by 
the deputy, naming him, is untenable.^^ 

Where the governor is authorized by statute to 
require the attorney general of the state to appear 
and prosecute criminal proceedings in any county, 
the latter, when so required, has authority to sign 
indictments and the state attorney general, when 
intervening in a case on behalf of the common¬ 
wealth, has the power to sign indictments.30 

§ 58. — Separate Counts 

The prosecuting officer need not sign each of several 
counts. 

Where an indictment contains several counts, 
each count need not be signed by the prosecuting 
officer.®! 

§ 59. —— Amendment 

The omission of, or defects In, the signature of the 
public prosecutor or the foreman of the grand Jury may 
be cured by amendment, although, as to the omission of 
the foreman's signature, recommitment to the grand jury 
may be necessary. 

The omission of the public prosecutor’s signature 
from an indictment or defects in the signature, be¬ 
ing a mere matter of form, may be cured at any 
time by amendment, ^2 as may also informalities or 


to an Indictment is surplnsagre, and 
without effect—State v. Hilsabeck, 
34 S.W. >38, 13^ Mo. 348. 

BesoxiptioxL of pofrltlon 
As far as formal validity of In¬ 
dictment returned by the grand Jury 
for Queens County was concerned, 
signature thereto of the attorney 
general was adequate, and the words 
“in charge of Kings County investi¬ 
gation," added to the signature of 
the assistant attorney general, were 
disregarded as surplusage.—^People 
v. Dorsey, 29 N.T.S.2d 687, 176 Misc. 
933. 

va Tenn.—-State v. Myers, d S.W. 

377, 85 Tenn. 203. 

31 C.J. p 620 note 34. 

71. Ind.—Johnson v. State, 167 N.E. 

S31, 301 Ind. 264. 

31 CLJ. p 620 note 35. 
n Tenn.—State v. Lockett, 3 

Heisk. 274. 

78. U.S.—Miller v. U. S., C.C.A. 
<^o, 300 F. 529, certiorari denied 
^ 4$ S.Ct. 123, 266 U.S. 624, 69 L.Ed. 
474. 

31 CJ. p 620 note 36. 

74. tJ.S,—Atlantic Commis¬ 
sion Go., D.dN.C., 45'F.Supp. 187. 


Mlsa—^Fairley v. State, 138 So. 330, 
163 Miss. 682. 

31 C.J. p 320 note 37. 

Attorney assigned by attorney gen^ 
eral 

Under statute permitting attorney 
general to appoint special attorney 
to supersede district attorney and 
represent commonwealth in criminal 
proceedings, and Investigate charges 
and prosecute alleged offenders, in¬ 
dictments were held not fatally de¬ 
fective for Improper signatures 
where they were signed by special 
attorney appointed by attorney gen- 
I eral to prosecute all' cases “at De¬ 
cember Sessions and December 
Term" except those prosecuted by 
attorney general personally, as 
against contention that only appoints 
ment for special case or cases was 
authorized by statute.—Common¬ 
wealth V. Byan, 188 A. 764, 136 Pa. 
Super. 306. 

Attorney assigned by governor 
Indictment signed by acting state 
attorney under executive order au¬ 
thorized by statute empowering gov¬ 
ernor to assign state attorneys to 
other circuits was held not objec¬ 
tionable because not signed by state 
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attorney of circuit within which 
county was located.—Skipper v. 
State, 153 -Sa 853, 114 Fla. 813. ap¬ 
peal dismissed Skipper v. State of 
Florida, 55 S.Ct. T6, 293 U.S. 517, 79 
L.Fd. 631. 

75. Ind.—^Knight v. State, 84 IncL 
78. 

78. Ga.—Codbee v. State, 81 S.E. 
876, m Ga. 516. 

77. Tenn.—State v. Amos, 47 S.W. 

410, 101 Tenn. 850. 

78l Nev,—State v. Harris, 12 Nev. 
414. 

79. Mo.—State v. Cummins, App.^ 
288 S.W. 792. 

31 C.J. p 621 note 43. 
sa Pa.—Commonwealth ex rel. 

Minerd v. Marglotti, 188 A. 524, 
325^ Pa^ 17—Commonwealth v. By¬ 
an, 188 A. 764, 1'26 Pa.Super. 306. 
81. Ill.—^People V. Davidson, 131 N. 

E. 640, 298 Ill. 455. 

L€l—S tate V. MoLane, 4 La.Ann. 436. 
sa Pa.—Commonwealth ' ex rel. 

’-Banky v. Ashe, 16.A2d 668,. 142 
Pa.Super. .3961. 

31 C.J. p 321 note 46^ 

Amendment of Indictment generally 
see Infc^a H 
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defects in the signature of the foreman.®^ it has 
been held, however, that, when an indictment is re¬ 
turned into court without the signature of the fore¬ 
man of the grand jury, it cannot afterward be 
amended in this respect without recommitment to 
the grand jury,*^ although the contrary has been 
held, at least where the signature is regarded as 
not essential.^® Even where the district attorney’s 
signature is required under a statute providing for 
a special indictment prepared by the district attor¬ 
ney, and not submitted to the grand jury, if accused 
is willing to plead guilty, the omission of such sig¬ 
nature may be cured by amendment, even after ver¬ 
dict.^® 

§ 60. Indorsements 

The clerk’s Indorsement to show the fliino of the In¬ 
dictment Is not essential to Its validity. 

As appears in this and the following sections, 
various indorsements have been required to an in¬ 
dictment, such as indorsements by the clerk, consid¬ 
ered infra this section, the foreman’s indorsement 
of "a true bill,” infra § 61, and the indorsement of 
the names of the witnesses appearing before the 
grand jury, infra § 65. The necessity of indorsing 
the name of the prosecuting witness is considered 
supra § 23. 

Indorsement by prosecuting attorney. A statute 
providing that an indictment shall have indorsed on 
the reverse side the attestation of the prosecuting 
attorney has been held to be mandatory,®*^ so that 
the absence of such indorsement renders the indict¬ 
ment fatally defective.®® Under this statute the in¬ 


§ 61 

dorsement should be made not later than the time 
of the reporting of the indictment to the court by 
the grand jury.®® 

Indorsement by clerk. The indorsement by the 
clerk of the court to show the filing of the indict¬ 
ment in open court, in accordance with a statute re¬ 
quiring such indorsement, is a mere ministerial 
act,®® and not essential to the validity of the in¬ 
dictment;®^ and, where the indictment was proper¬ 
ly indorsed ”a true bill” by the foreman of the 
inland jury, the clerk’s failure to set out the num¬ 
ber of the grand jury returning the indictment will 
not invalidate the indictment.®® Where a correct 
date and an incorrect date are indorsed on the in¬ 
dictment, the incorrect date is abortive and ineffec¬ 
tive and should be disregarded, and has no effect 
on the indictment.®® In a proper case the time of 
filing of the indictment should be indorsed by the 
clerk nunc pro tunc.®^ 

§ 61. -True Bill” and Signature 

Thereto 

It Is generally required, particularly under statutes, 
that the Indictment be Indorsed with the words **a true 
blir* and the foreman’s signature. Substantial compliance 
with such requirement Is sufficient; and errors, and even 
the complete omission of the Indorsement, have been held 
correctible by amendment. 

In the absence of statute it is held in some juris¬ 
dictions, under the common-law rule, that after a 
grand jury have considered the evidence in support 
of a bill of indictment submitted to them, it is es¬ 
sential that they indorse their conclusion thereon, 
indorsing the words “a true bill” if they so find,®® 


83. Pa.—Commonwealth v. Fergu¬ 
son, 8 Pa.Dist. 120. 

•31 C.J. p •621 note 47. 

84. K.H.—State v. Squire, 10 N.H. 
658. 

Amendment of signature to indorse¬ 
ment see infra 6 61. 

8 a Teac.—Searcy v. State, 232 a.W. 

319, 89 Tex.Cr. 478. 

31 O.J. p 621 note 49. 

80L Pa.—Commonwealth ox reL Slif- 
ko y. Ashe, >20 A.2d 799, 144 Pa. 
Super. 693. 

Judge’s ladoxsement as amendment 

(1) Indorsement on indictment by 
a Judge of the court of quarter ses¬ 
sions ordering it to be certified to 
the court of oyer ^ and terminer au¬ 
thenticated it sufficiently as an “in¬ 
dictment” prepared by the district 
attorney under and pursuant to the 
statute, and the superior court would 
regard it as amended.—Common¬ 
wealth ex rel. Banky v. Ashe, 16 A. 
2d 668, 142 Pa.auper. 396. 

(2) Trial court’s Indorsement of 
sentence on back of indictment con¬ 
stitutes authentication ofvit. as hav- 

42 0. J.S.-68 


ing been prepared and presented by 
the district attorney, and the indict¬ 
ment would be deemed amended.— 
Commonwealth ex rel. Conrad v. 
Ashe, 1€ A.2d 926. 142 Pa.Super. 264. 

(3) The initial “M.” following 
each of sentences indorsed on in¬ 
dictment presented under statute, 
represented the initial of the sur¬ 
name of the Judge who imposed the 
sentences and amounted to an au¬ 
thentication of the indictment by 
him.—Commonwealth ex rel. Dende 
y. Ashe, 20 A2d 802, 144 Pa.Super. 
598. 

87. W.Va—State y. Burnette, 190 S. 
B. 905, 118 W.Va 501. 

88 . W.Va.—State y. De Board, 194 
S.B. 349, 119 W.Va. 396—State v. 
Burnette, 190 S.B. 906, 118 W.Va, 
501. 

89. W.Va.—State v. Burnette, supra, 

90. Ala,—^Malone y. State, 147 So. 
205, 2*5 AlaApp. 393. 

91. Ala—^Malone y. State, supra 
Ely.^—Smith y. Commonwealth, 288 

S.W. 1069, >217 Ky. 8. 
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Pailure as not authorlsliig discharge 
Clerk’s failure to indorse date of 
return of indictment could not au¬ 
thorize discharge of defendant.— 
State y. Cottengim, Mo., 12 S.W.2d 
53. 

92. Ala—^Malone y. State, 147 So. 
205, 25 AlaApp. 898. 

93. Ala—^Pinkerton y. State, 2 So 
2d 323, 30 AlaApp. 103, certiorari 
denied 2 So.2d 324, 241 Ala 218. 

94. aniing dependent on arrest of 
accused 

Under a statute providing that an 
indictment shall not be docketed or 
entered on the minutes or records 
until accused is arrested, where an 
Indictment was found, and wa.s en¬ 
tered a few months later when ac¬ 
cused was arrested, the court should 
haye ordered clerk to Indorse time 
it was returned nunc pro tunc.— 
State y. Cottengim, Mo., 12 S.W.2d 
53. 

95. Ill.—N'omaque y. People, 1 Ill. 
145, 12 Am.D. 157. 

31 C.J. p 621 note 52. 
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or indorsing the words “not a true bill,” or “not 
found,” or the Latin word “ignoramus” if they 
threw out or ignored the bill;^^ and the signature 
of the foreman without the indorsement “a true 
bill” is insufficient.^" However, in other jurisdic¬ 
tions it has been held, in the absence of a statute, 
that such an indorsement, although advisable in 
practice, is not essential, as the finding of the in¬ 
dictment is sufficiently shown by its return into 
court and the record thereof,®^ or that the signa¬ 
ture of the foreman without the indorsement “a 
true bill” is sufficient.^^ In some jurisdictions it 
has been held that the signature of the foreman of 
the grand jury is necessary, even in the absence of 
a statute;^ but the weight of authority is to the 
contrary',2 although it is said to be the usual and 
advisable practice.^ 

Under statutory provisions. In some states un¬ 
der statutes .expressly so providing, the indorsement 
“a true bill,” or both such indorsement and the 
signature of the foreman of the grand jury, are 
required,^ and an indictment not so indorsed is fa¬ 
tally defective,5 especially in the absence of a min¬ 
ute entry disclosing that the indictment was read 
in open court in the presence of the grand jury.^ 
Under a statute requiring both the indorsement “a 


true bill” and the signature of the foreman, the 
signature without the indorsement,'^ or the indorse¬ 
ment without the signature,^ is insufficient. Where 
the statute merely requires the indorsement “a true 
bill,” such indorsement is essential, but the signa¬ 
ture of the foreman thereto is not.^ In some of the 
cases a statute requiring the indorsement “a true 
bill” or the signature of the foreman, or both, has 
been held to be merely directory, so that its omis¬ 
sion is not fatal and it has been held that where 
an indictment is indorsed a “true bill” and is re¬ 
turned by the authority of the entire grand jury, it 
is sufficient w'ithout the special appointment of a 
foreman.il 

Separate counts. The requirement that an in¬ 
dictment be indorsed “a true bill” does not require 
each count to be so indorsed,i^ such indorsement as 
to one count being applicable to each of the several 
counts.i® 

Sufficiency of indorsement. Where by the com¬ 
mon law or by statute the indorsement “a true bill” 
and the signature of the foreman are required, it is 
clearly sufficient if an indictment is indorsed “a trup 
bill” and this indorsement is immediately followed 
by the signature of the foreman;!^ and a variance 
from these words will not be fatal, if they are fol- 


96. m.—^Nomaque v. People, supra.] 
31 aj. p 621 note 52. 

deflateA 

(1) The word which is written on 
a bill by a grand jury when they 
find that there is not sufficient evi¬ 
dence to authorize their finding it a 
true bin.— State v. Cox, 28 N.C. 440, 
445. 

(2) It means ‘*not found,” or 
^thrown out.”—Conniff v. Luzerne 
County, 30 Pa.Super. 383, 385. 

“Wo bUl” 

A phrase, when Indorsed by a 
grand jury on an indictment, which 
is equivalent to “not found,” “not a 
true bill,” or “ignoramus.”—Green v. 
State, 37 S.E. 93, 94. 112 Ga. 52. 

97. Ma—^Webster's Case, 5 Me. 432. 

98. La.—State v. Jones, 111 So. 492, 
163 La. 51. 

N'.C.—State v. Avant, 163 S.B. 806, 
202 N.C. 680—State v. Shemwell, 
104 S.B. 886, 180 N.C. 718—State v. 
Long, 57 S.B. 349, 143 NC. 670— 
State V. Sultan, 64 S.B. -841, 14'2 N. 
C. 569, overruling State v. Mc- 
Broom, 37 S.B, 193, 127 N.C. 628 
—State V. Cox. 28 N.C. 440. 

Va.—Hall V. Commonwealth, 130 S.E. 

416, 143 Va. 554. 

31 C.J. p 621 note 64. 

99k Mads.—Commonwealth t. 

Smyth, 11 Cush. 473. 

31 CJ. p 621 note 55. 


li Ill—^Nomaque v. People, 1 HI. 

145, 12 Ain.D. 157. 

31 C.J. p 621 note 56. 

2 L Tex.—^Brown v. State. 170 S.W. 

716, 76 Tex.Cr. 316. 

31 C.J. p 621 note 57. 

a U.S.—Prisbie v. TJ. S., La,, 15 S. 

Ct 586, 157 TJ.S. 160, 39 L.Ed. 657. 
Ga.—^McGuffle v. State, 17 Ga, 497. 
S.C.—State V. Creighton, 10 S.C.L. 
256. 

4. Ala,—^Roan v. State, 143 So. 454, 
225 Ala, 428—Williams v. State, 
176 So. 31*2, 27 Ala.A.pp. 540, cer¬ 
tiorari denied 176 So. 314, first 
case, 234 Ala, 545—Sanford v. 
State, 159 So, 271, 26 Ala.App. 311 
—Parker v. State, 147 So. 649, 26 
Ala,App. 413—Malone v. State, 147 
So. 205, 25 Ala.App. 393—^Dowdy v. 
State, 134 So. 896, 24 Ala.App. >333 
—Layton v. State, 124 So. 406, 23 
AIa,App. 297—Honeycutt v. State, 
109 So. 871, 21 Ala,App. 464. 

Ind.—^Neal v. State, 14 N.B.2d 590, 
214 Ind. 3-28, 

Ky.—^Davis v. Commonwealth, 129 
S.W.2d 1030, 279 Ky. 127—Bowling 
V. Commonwealth, 19 S.W.2d 1086, 
230 Ky. 387. 

La.—State v. Stoma, 6 So.2d 650, 199 
La, 529. 

Minn.—State v. Ginsberg, 208 N.W. 
177, 167 Minn. 26. 
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Ohio.—Pierpont v. State, 195 N.B. 

264, 49 Ohio App. 77. 

31 C.J. p 621 note 61. 

Necessity of record showing of in¬ 
dorsement see supra § 31. 

5. La,—State v. Stoma, 6 So.2d 660, 
199 La. 629. 

6 - La,—State v. Stoma, supra. 

7. Ala,—^Parker v. State, 147 So. 

649, 25 Ala,App. 413. 

Ind.—State v. Buntin, 23 N.B. 1140, 
123 Ind. 124. 

B. Ky.—Cochran v. Commonwealth, 
275 S.W. 810, 210 Ky. 332. 

31 C.J. p 622 note 66. 

9. Ky.—Commonwealth v. Walters, 
6 Dana 290. 

la Iowa.—State v. Fisher, 154 N.W. 

587. 172 Iowa 462. 

3l C.J. p 622 note 68. 

IL Iowa.—State v. Von Kutzleben, 
113 N.W. 484, 136 Iowa 89. 

28 C.J. p 784 note 79. 
la Mo.-^tate V. Wright, 144 S.W. 
175, 161 Mo.App. 697. 

13. Ill.—^People V. Davidson, 131 N. 
E. 640, 298 Ill. 465. 

14. Ala.—Roan v. State, 143 So. 454, 
225 Ala, 428—^Malone v. State, 147 
So. 205, 25 Ala.App. 393—Collins 
V. State, 121 So. 451, 23 Ala,App. 
104—Griffin v. State, 115 So. 769, 
22 Ala,App. 369. 

Ohio.—^Dun V. State, 17 Ohio App. 10. 
31 C.J. p 62<2 note 69. 
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lowed in substance.^^ A substantial following of 
this form is, however, ^sential.^® 

It is immaterial on what part of the indictment 
the indorsement^*^ or the signature's appears, or 
that the signature does not immediately follow the 

indorsement,^^ provided it is in such juxtaposition 
thereto as to show an intention to comply with the 
statutory requirement.20 

The foreman need not write the indorsement, 
but may sign one printed in the indictment or writ¬ 
ten thereon by the prosecuting attorney,^^ or by 
another person under the direction of the grand ju- 
ry.22 The signature must be that of the fore¬ 
man but it may. be that of a foreman appointed 
pro tempore,24 or an assistant foreman,^® and a 
variance between his name as signed and the name 
of the foreman in the record^® or in the indict¬ 
ments'^ vrill not be fatal if the person signing was 
foreman. It is sufficient if the foreman signs by 
making his mark ,22 or if his name is written in 
his presence and by his direction by the clerk of 
the grand jury,S2 or if he uses initials or the usu¬ 


al abbreviations for his Christian name or names.^^ 
The indorsement and signature are not insufficient 
because the word “Foreman” after the signature is 
not followed by the words “of the gr^xld jury,” 21 or 
because it is misspelled,22 or even because it is omit¬ 
ted altogether, for the records may be examined to 
ascertain who was foreman .22 

A statement indorsed on the indictment, in addi¬ 
tion to the words “a true bill,” will not invalidate 
the indictment where it is not prejudicial, but will 
be regarded as mere surplusage.24 Where no in¬ 
dorsement is required in the particular jurisdiction, 
an informal indorsement does not vitiate the indict- 
ment.25 

Amendment. It has been held that defects in the 
indorsement “a true bill” are defects in mere mat¬ 
ter of form and amendable.26 It has even been 
held that it is within the discretion of the court to 
permit the entire indorsement to be added by an 
amendment.®*^ It has also been held that the sig¬ 
nature of the foreman may be supplied by amend¬ 
ment ;2 8 but there is authority to the contrary.22 


15. Neb.—^Martin v. State, 46 N.W. 
6*21, '30 Neb. 507. 

31 C.J. p 822 note 70. 

16. N.O.—State v. McBroom, 57 S.B. 
193, 127 N.C. 62«- 

31 aJ. p 622 note 71. 

17. Kan.—State v. Jones, 42 P. 592, 
2 Kan.App. 1. 

31 C.J. p 622 note 75. 

18. Miss.—^Dawsey v. State, 110 •So. 
239, 144 Miss. 452. 

31 C.J. p 622 note 73. 

16. Ind.—State v. Bowman, 2 NB. 

289, 103 Ind. 69. 

31 C.J. p 622 note 74. 
fiOfirnatnxe after list of witnesses 
The listing^ of the names of state’s 
witnesses between an indorsement 
and foreman’s sigrnature did not in¬ 
validate an indictment—^Neal v. 
State, 14 N.B 2d 590, 214 Ind. 328. 
Signature preceding indorsement 
Indictment signed before instead 
of following the Indorsement ”a 
True Bill” is sufficient 
Ala.—^Vaughn v. State, 144 So. 4*58, 
'25 Ala.App. 226, certiorari denied 
144 So. 460, 22^ Ala. 595. 

Ark.—Withem v. State, 299 S.W. 739, 
I?-© Ark. 453. 

Pla.—^Burnes v. State, 104 So. 783, 
89 Fla. 494. 

Ind.—State v. Bowman, 2 N.B. 289, 
105 Ind. 69f. 

aOL Ky.—Terrell v. Commonwealth, 
240 S.W. 81, 194 Ky. 608. 

21. Ohio.—Euch v. State, 146 N.B. 

67, 111 Ohio et 580. 

31 O.J. p *622 note 76. 

28. La.—State v. Dunccuo, *8 Bob. 
562. 


23. Iowa.—State v. Lightfoot 78 N. 
W. 41, 107 Iowa 344. 

31 C.J. p 622 note 78. 

24. Minn.—State v. Ginsberg, 208 N. 
W. 177, 167 Minn. 25. 

31 C.J. p 622 note 79. 

25. Md.—Gillespie v. State, 127 A. 
727, 147 Md 45. 

26. Ind.—^Deitz v. State, 23 N.B. 

•108$, 123 Ind. 85. 

31 C.J. p 622 note 80. 

27. Ga.—Taylor v. State, 49 SJB3, 

317, 121 Ga. 362. 

31 C.J. p 622 note 81. 

26. La.—State v. Tinney, 26 La.Ann. 
460. 

29. Ala.—^Benson v. State, 6*8 Ala- 
544. 

3a Ohio.—^Dun v. State, 17 Ohio 

App. 10. 

31 C,J. p 623 note 84. 

31. U.S.—Edwards v. U. S., Okl., 61 

S.Ct. 659, 312 U.S. 473, 85 L.Bd. 

9-67, reversing, C.C A, 113 F.2d 286, 
certiorari granted 61 S.Ct. 61, 311 
U.S. '632, 85 L.Ed. 402. 

31 C.J. p 623 note 85. 

32. La.—State v. Karn, 16 lia.Ann. 
183. 

33. Mo.—State v. Douglas, 278 S.W. 
1016, 1020, 312 Mo. 373, citing Oor- 
pnji Juris. 

31 C.J. p 623. note 87. 

OflLoial act 

Foreman sigrnmg indictment with¬ 
out designating his character was 
nevertheless held to act officially 
and not m his private capacity.— 
State V. Douglas, 278 S.W. 1016, 312 
jMo. 873. - • 


34. Ohio.—^Dun v. State, 17 Ohio 
App. 10. 

Printed statement 
An indictment is not invalidated 
because indorsement thereon con¬ 
tains formal printed matter in fol¬ 
lowing language: “This bill of in¬ 
dictment found upon testimony 
sworn and sent to the grand jury 
by order of the court, at the request 
of the prosecuting attorney.”—Dun 
V. State, supra. 

Desciiption. of offense 
Anything else added, by way of 
description of the offense, to the in¬ 
dorsement of “A true bill,” on an in¬ 
dictment signed by the foreman of 
the grand jury, is to be regarded as 
surplusage, and its falsity will not 
vitiate the indictment.—State v. 
Heaton, 23 W.Va. 773. 

35- Va.—^White v. Commonwealth. 

29 Gratt 824, 70 Va. 524. 

■31 C.J. p 623 note 89. 

36. La.—State v. Williams, .18 So. 
647, 47 La.Ann. 1609. 

31 C.J. p 623 note 94. 

Omission of words true biU” is 
amendable.—^Pierpont v. State, 195 
N.B. 264, 49 Ohio App. 77. 

37. Where the bill charges a capital 
f^ony the indorsement should be 
made in open court and in the pres¬ 
ence of the entire grand jury or a 
majority of them.—State v. Avant, 
163 S.B. 806, 202 N.C. 680. 

38L Tex.—^Bassham v. State, 38 Tex. 
522. 

31 C,J. p 623 note 95. 

39. N.H.—State v. Squire, 10 N.H 
558. 
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Where an indorsement previously made was sub¬ 
sequently lacking the court may, in a proper case, 
correct such defect.^® 

Effect, The indorsement "a true bill” with the 
signature of the foreman is evidence that the in¬ 
dictment was found by a legal grand jury,^! and 
that the requisite number of jurors concurred in 
the finding.^2 indorsement “a true bill” on an 

indictment charging in different counts two per¬ 
sons with a crime applies to both defendants.^^ 

§ 62. -Statement of Offense or Statute 

An Indorsement on the indictment of the name of the 
offense charged or the statute on which the Indictment 
is based is not a part of the indictment; and the omission 
thereof or a mistake therein Is not fatal. 

An indorsement on the indictment of the name 
or nature of the offense charged is not a part of the 
indictment,or of the finding of the grand jury,^5 
or of the substance of the charge.^® It is not re¬ 
quired by law^^ and may be rejected as surplus¬ 
age.^^ The validity of the indictment and the pro¬ 
ceedings thereunder are not affected by the omission 
of sudi an indorsement,^9 or a defect or mistake 


therein or a variance from the offense charged in 
the body of the indictment.^® 

Likewise an indorsement on the indictment of the 
statute on which it is based is not a part of the 
indictment it neither adds to nor detracts from 
the force and effect of the averments in the body of 
the indictments^ A mistake in such indorsement is 
not fatal,S3 and the indictment may be sustained if 
its averments bring it within some other statute 
not mentioned in the indorsementS4 

§ 63. -Title of Cause and Name of Ac¬ 

cused 

The title of the cause or the name of the accused 
need not be Indorsed on the indictment. 

In the absence of a statute it is not necessary 
that the style or title of the cause or the name of 
accused shall be indorsed on an indictment,and 
if it is indorsed it may be rejected as surplusage^® 
or errors therein may be held immaterial.^7 How¬ 
ever, where a name other than that of accused is 
not only indorsed on the indictment, but also noted 
on the record of the return of the indictment, a mo¬ 
tion to quash may be granted.®® 


4a At uasoA tsxm of eoort 
Where an Indictment had been 
regularly Indorsed, but at the time 
of trial the proper Indorsements 
were lacking, the court to which the 
indictment had been returned at the 
same term could, on evidence of pri¬ 
or regular indorsement, order the in¬ 
dorsements placed on the indictment. 
—^Hyatt V. State, 13S So. 24 
AlaA.pp. 424. 

41. Iowa.—Datell v. State, 4 Greene 

12S. 

31 C.J. p 428 note 37. 

42. Mass.—Turns v. Common¬ 

wealth, 6 Mete. 234. 

N.a—State v. McNeill, 93 N.C S42. 
Effect as part of record see supra 
9 31. 

43. Ga.—^Thurmond v. State, 55 Ga. 
598. 

4A XJ.S.—^tr. S, ex rel Kutler v. 

Hill, D.CPa., 21 F.Supp. 239. 

La.—State v. McClellan. 98 So. 748, 
15B La. 37, 31 A.L.It. 527. 

31 C.J. p 623 note L 

4B. La.—State v. De Hart, 33 So. 

695, 109 La. 570. 

81 C.L p 623 note 2. 

4a La.—State v. McClellan, 98 So. 

748, 155 La. 87, 31 A.LH. 527. 

81 GLJ. p 623 note 8. 

4(7, W.Va.—State v. Fitzpatrick, 3 
W.Va 707. I 

61 CU, p 623 note 4 . 


4a Ill.—Collins People, 89 Ill. 
233. 

31 C.J. p 623 note o. 

4a Pla.—Cherry v. State, 6 Pla. 
679. 

I^a.—State v. Valere, 8 So, 186, 89 
La.Ann. 1060. 

60l XJ.S.—U. S. ex rel Kutler v. 

Hill, D.C.Pa„ 21 F.Supp. 229. 

La.—State v. McClellan, 98 So. 748, 
155 La. 37, 31 A.L.B. 527, 

31 CJ. p 633 note 7. 

Feloziy desozibed as misdemeanor 
Pa.—Commonwealth ex rel. Kran- 
nacher v. Ashe, 1<5 A.2d 865, 142 
Pa.Super. 162. 

51, US.—Pickens v. U. a, C,C.a1 
Ala., 123 F.3d 333, certiorari de¬ 
nied 62 S.Ct. 1039. 316 U S. 669, -84 
L.EcL 1744—Moore v. Hudspeth, C. 
C.A.Kan., 110 F,2d 386, certiorari 
denied 60 S Ct 1106, 310 US. 643, 
34 L.Ea. 1411—Buckner v. Hud¬ 
speth. aGA.Kan„ 105 F.2d 893— 
Capone v. U S., C.C.A.I1L, 61 F.3d 
609, certiorari denied 52 S.Ct 44, 
284 US. 669, 76 L.Ed. 566, 76 A. 
L.R. 1534—^XJ. S. V. Lucas, UC. 
Wash., 6 P.2d 327—^Lee Choy v. 
U S., C.C.A.Hawali, 293 F. *582— 
U S. ex ret Kutler v. HiU, UC 
Pa., 21 F.Supp. 229. 

Pa.—Commonwealth y, Givens, 49 
l>auph.Co. 233. 

31 C.J. p 623 note 6. 

52. Ua—Pickens v. U S., C.C.A. 
Ala., 123 ‘F.2d 333, certiorari de- 
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Died 63 S.Ct. 1039, 31-6 TT.S. 669, 86 
L.Bd. 1744—^Moore v. Hudspeth, C. 
C.A.Kan., 110 F.2d 386—Buckner v. 
Hudspeth C.C.A.Kan., 105 F.2d 393 
—Capone v. U. S., C.aA.IlL, 51 F. 
2d 609, certiorari denied 52 S.Ct 
44, 284 US. 669, 76 L.Ed. 566, 76 
A,LR. 1584—U S. v. Lucas, D.U 
Wash., 6 F.2d 327—U S. ex ret 
Kutler V. Hill, D.C.Pa., 21 F.Supp. 
229. 

Pa.—Commonwealth ▼. Givens, 49 
DauphCo. 233. 

31 C.J. p 623 note 9. 

Reference to or recital of statute in 
body of indictment see infra § 138. 
63; U.S.—U S. V. Altman, D.O.N.T., 
8 F.Supp. 880. 

31 C.J. p 623 note 10. 

54. XJ.S.—^Moore v. Hudspeth, CC.A. 
Kan., 110 F.2d 886—U. S. v. Ham¬ 
mer, D.C.N.Y., 299 F. 1011, af¬ 
firmed, C.C.A., Hammer y. U S., 6 
F.2d 786—U. S. v. Altman, D.C.N. 
T., 8 F.Supp, 880. 

31 C.J. p 623 note 11. 

Sufficiency of allegations of statu¬ 
tory offense see infra 9 139. 

55. Mont—State v. Marion, 86 P. 
1044, 14 Mont 458. 

sa Mont—State v. Marlon, supra. 

57. La ,—State v. Anderson, 12 So. 
737, 45 La-Ann. 651. 

31 O.J. p 624 note 14. 

58. Va.—Commonwealth v. McKin¬ 
ney, 4 Gratt SSO, 49 Va. 589. 

Identification of indictment in rec¬ 
ord see supra | 31. 
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g 64 . - Presentment 

A presentment signed by the grand Jurors need not be 
endorsed “a true bill.” 

A presentment sigfned by all the grand jurors is 
not required to be endorsed "a true bill,”59 least 
if there is nothing to show that it was not based 
on knowledge of the members of the grand jury.®® 

An indorsement by the grand jury on an indict¬ 
ment as founded on “presentment” is not errone¬ 
ous because not founded on their own knowledge, 
but on testimony heard by them.®i Where a spe¬ 
cial presentment had the name of the foreman of 
the grand jury signed on the back of it under his 
special designation, and below such signature were 
the printed words “special presentment,” it was a 
sufficient indorsement to show that the grand jury 
found such special presentment.®^ 

§ 65. -Names of Witnesses 

Where statutes so provide, It Is necessary to Indorse 
on the indictment the names of the witnesses before the 
grand jury, although some statutes have been held to be 
merely directory. The Indorsement may be made by the 
foreman or the prosecuting attorney or one acting for 
him. 

The requirement that the names of witnesses be 
indorsed on an indictment or information, as affect¬ 
ing the prosecution of the case generally and the 
competence of witnesses whose names were not so 
indorsed, is considered in Criminal Law § 948. 

While the requirement does not obtain where 
there is no statute containing it,®® under a statute 


so providing the names of witnesses examined by 
the grand jury should be indorsed on the indict¬ 
ment.®^ As a general rule it is held that statutes 
requiring such indorsement are merely directory, 
and that a failure to comply with them v/ill not ren¬ 
der an indictment invalid;®® but in some states the 
statute is held mandatory.®® Under some statutes 
so providing, the omission to indorse the names of 
witnesses on the indictment will not invalidate the 
indictment if the witnesses were in point of fact 
sworn according to the law.®^ 

The fact that the indorsement contains the name 
of one who did not testify before the gprand jury 
does not render the indictment bad;®® and the fact 
that the names of some witnesses who were exam¬ 
ined by the grand jury were not included in the 
list indorsed on the indictment has been held not 
to be fatal.®® The statute does not apply to per¬ 
sons who, although witnesses at the trial, were not 
witnesses before the grand jury.^® 

While in some jurisdictions the failure to in¬ 
dorse the names of witnesses is ground for objec¬ 
tion by motion to quash, as appears infra § 211, it 
has also been held that the failure to indorse on 
the indictment the names of witnesses is ground 
merely for an application to have the names in¬ 
dorsed or a list thereof fumished.'^^ 

Mode of indorsement The names of the wit¬ 
nesses need not be written by the foreman of the 
grand jury;*^® they may be written by the prose¬ 
cuting attorney,'^® or, with the knowledge and ap- 


59. Tenn.—Martin v. State, 155 S. 

W. 12D, 127 Tenn, 324. 

801 . Tenn.—Bowman v. State, 23 S. 
W.2d 658, 160 Tenn. 305. 

61. Pa.—Commonwealth v. Hurd, 35 
A. 682, 177 Pa. 481. 

62. Ga.—Barlow v. State, 56 S.E. 
131, 127 Ga. 58. 

63. Effect of iiLdorcemeiLt 
Indorsement on indictment of 

names of witnesses testifying be¬ 
fore grand jury is not conclusive 
that their testimony was all evi¬ 
dence before grand jury.—Goodman 

V. U. S., 70 P.2d 741, 63 App.D.C. 137. 

64. Ark.—Minor v. State, 2-58 S.W. 
121, 162 Ark. 136. 

66. Ark.—Minor v. State, supra. 
KC.—State V. Lancaster, 187 <S.B. 
802, 210 N.C. 684. 

Va—Hall V. Commonwealth, 130 S.B. 
416, 143 Va 664. 

W. Va—State v. Joseph, 130 S.E. 451, 
100 W.Va 213, 

31 C.J. p 624 note 23., • 

9B. Ill.—People v. EZingsbury, 186 
N.B. 470, 353 IlL 11. 


Pa—Commonwealth v. DeVaul, 40 

Lack.Jur. 113. 

31 C.J. p 624 note 24. 

Ho indorsement 

(1) Under a statute to the effect 
that only witnesses whose names 
have been indorsed on the indict¬ 
ment by the district attorney may 
be heard by the grrand jury, the ab¬ 
sence of such indorsement, indicat¬ 
ing that no witnesses were called, 
would be fatal—Commonwealth v. 
Brownmiller, 9 A.2d 155, 137 PaSu- 
per. 2'61, 

(2) Insufficiency of evidence be¬ 
fore grand jury as ground for mo¬ 
tion to quash is discussed infra § 
209. 

PlotltioTis name 

The fact that the name of one of 
two prosecuting witnesses on the 
back of an indictment is fictitious 
does not invalidate it.—State v. Mc- 
Chesney, 16 Mo.App. 259, reversed on 
other grounds 1 S,W, 841, 90 Mo. 120. 
67. Teim.—Dietzel v. State, 177 S. 

W. 47, 132 Tenn. 47. 

08. IlL—^People v. Whitmer, 1$ N. 

E.2d 757, 369 IlL 317, appeal de¬ 
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nied Whitmer v. People of State 
of Illinois, 59 S.Ct. 360, 305 U.S. 
576, 83 L.Ed. 363, rehearing de¬ 
nied 59 S.Ct. 461, 306 U.S. 667, 83 
L.Ed. 1062. 

69. Minn.—State v. Waddell. 245 N. 
W. 140, 187 Minn. 191, motion de¬ 
nied 254 N.W. 627, 191 Minn. 475— 
State V. Rickmire, 174 N.W. 529, 
144 Minn. 32. 

79i Ky.—^Merriss v. Commonwealth, 
151 S.W.2d 1030, 287 Ky. 58. 

71. Ark.«—Minor v. State, 268 S.W. 
•121, 162 Ark. 136—Snow v. State, 
215 S.W. 3, 140 Ark. 7. 

72. HL—People v. Price, 20 N.E.2d 
•61, 371 Ill. 137, certiorari denied 
Price V. People of State of Illinois, 
60 act. 94, 308 U.S. 551, 84 LEd. 
463—^People v. Corder, 137 N.R 
845, 306 IlL 264. 

73. IlL—Bartley v. People, 40 N.B. 
831, 156 IlL 234. 

31 CJ. P 624 note 27. 

BattfloatioiL by jury 
In a jurisdiction in which the 
statute is regarded as directory, and 
omission of indorsement as not fa- 
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proval of the prosecuting attorney, by private coun¬ 
sel employed by him.'^^ The indorsement of names 
of witnesses upon the back of an indictment after 
its return into court is not an alteration invalidat¬ 
ing it.'^S Mere surplusage may be disregarded.^® 

Superseding indictment. It has been held proper 
to indorse on a superseding indictment the names 
of witnesses who appeared before the grand jury 
during the deliberations leading to the original in- 
dictment^^ 


Separate counts. Where the names of the wit¬ 
nesses were indorsed on the back of one count, the 
indorsement applied and was referable to each of 
the several counts.*'® 

Amendments. The court may in its discretion 
permit the foreman to correct the omission of the 
indorsement of the names of witnesses or to make 
changes therein after the indictment has been re- 
turned.7® 


IV. PILING AND POBMAL REQUISITES OP INPOBMATION OB COMPLAINT 


A. INFORMATION 


§ 66. Filing of Information 

Although the right to file informations as at common 
law has been recognized, the system of procedure by 
informations Is at present ordinarily a matter of legisla¬ 
tive regulation. 

The system of procedure by information is, ex¬ 
cept for constitutional restrictions, subject to con¬ 
trol cLnd regulation by the legislature,®® although the 
right of the prosecuting attorney to file informa¬ 
tions as at common law has been recognized.®^ Con¬ 
stitutional provisions requiring prosecution by ‘"in¬ 
formation” have been construed to mean the com¬ 
mon-law information preferred in England by the 
attorney general or solicitor general, and it has 
been held that under such provisions the legisla¬ 
ture cannot authorize any other information.®® 


In England. There were two kinds of criminal 
informations in use in England under the common 
law procedure: (1) Those that were truly and prop¬ 
erly the king’s own suits,®^ and were filed by his 
own officer, the attorney general,®® or, if that office 
was vacant, by the solicitor general.®® (2) Such as 
were partly at the suit of the king and partly at 
the suit of the party,®*^ and they were filed by the 
king’s coroner and attorney in the court of king’s 
bench, usually called the master of the crown office, 
who was for this purpose the standing officer of the 
public.®® Informations by the attorney general or 
solicitor general, and at one time both kinds of in¬ 
formations, could be filed without leave of court, as 
discussed infra § 68, and without affidavit or verifi¬ 
cation, as discussed infra § 86. 


tal, fact that Indictment, when de¬ 
livered to irrand jury, contained 
names of certain witnesses which 
were written thereon by attorney for 
commonwealth did not Invalidate It, 
where it was done for convenience 
of Jury, which act they ratified In 
returninpr Indictment.—^Hall v. Com¬ 
monwealth, ISO S.B. 416, 143 Va. 554. 

74. Pa.—Commonwealth v. Carluc- 
ci, 20 Pa.Dist. 543. 

75. Tex.—Galvan v. State, 179 S.W. 
875, 77 T€X.Cr. 646. 

78. Ill.—^Andrews v. People, 7 N.B. 

265, 117 Ill. 195. 

31 C.J. p 624 note 30. 

77. NT.T.—^People ex reL Sapiro v. 
Bolan, 267 N.T.S. 323, 149 Mlsc. 
73, Btsiting Illinois law. 

78. IlL—^People v. Davidson, 131 N. 
S. 640, 298 Ill. 455. 

79- N.C.—'State v. Avant, 163 S.E. 
306, 807, 203 N.O. 680. 

^nmiexie the hill charsfes a capital 
feioiiy, the names should be marked 
. . . in open court and in the 

.inreseoee of the entire grand jury, 
or a majority of them.**—State v. 
A-vant. supra. • ■ J 


Additional witnesses 
In felony cases, other than capi¬ 
tal, names of additional witnesses 
may be indorsed on information aft¬ 
er filing thereof at such time as 
court may hy rule prescribe without 
granting continuance—George Little 
Star V. State, *29 P.2d 995, 55 Okl Cr. 

I 294. 

Showing that witness was swom and 
examined 

Permitting grand Jury foreman, 
after return of indictment, to indi¬ 
cate by cross-mark that witness, 
whose name was indorsed thereon, 
w€ui sworn and examined before 
grand Jury, was held not error.— 
State V. Davis, 164 S.B. 732, 203 N.C. 
47, certiorari denied Davis v. State 
of North Carolina, 53 •S.CL 91, 287 
U.S. 645, 77' LrEd. 558, 

80. Cal.—^People v. Foster, 243 P. 
667, 198 Cal, 112. 

When information will lie see supra 
S 12. 

81. U.S.—Weeks v. V. S., N.T., 316 
F. 292, 133 aCA. 436, L.R.A.1916B 
661, Ann.Ca8.1917C (524, certiorari 
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denied 36 S.Ct 199, 235 U.S. 697, 
59 LuEd. 431. 

31 C.J. p 625 note 51. 

88. U.S.—Hall V. State, 187 So. 392, 

399, 136 Fla, 644, citing Ck>zpns 
Jnzis. 

31 C.J, p 626 note 52. 

83. Mo.—State v. Russell, *88 Mo. 
648. 

31 C.J. p 625 note 53. 

84. Mo.—State v. Kyle, 65 S.W. 763, 
166 Mo. 287, 66 L.R.A. 115. 

31 CJ. p 625 note 43. 

85. Fla.—Hall v. State, 187 So. 392, 
136 Fla. 644. 

31 C.J. p 625 note 44. 

88L Fla.—Hall V. State, 187 So. 392. 

136 Fla. 644. 

S-l C.J. p 626 note 45. 

87. U.S.—Weeks v. U. S., N.T., 216 
P. 292, 296, 132 C.C.A. 436, L.R.A. 
1915B 661, Ann.Cas.l»17C 524, cer¬ 
tiorari denied 35 S.Ct. 199, 236 U.S. 
697, 59 L.Bd. 431. 

31 C.J. p 625 note 46. 

8 & Fla.—Hall v. State. 137 So. 392,. 

136 Fla. 644. 

31 C.J. p 625,note 47.. 
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g 67. -Authority and Duty to File 

Authority to Ale informations is usually vested In the 
public prosecuting attorney, such as the county attorney, 
district attorney, attorney general, or a special prosecut. 
{ng attorney; and under some statutes the prosecuting 
attorney is under a duty to file, in most, although not 
all, Jurisdictions, an assistant or deputy prosecuting at¬ 
torney may file. 

Authority to prefer and file informations is usu¬ 
ally vested in the county attorney, district attorney, 
or other public prosecuting oflScer, by virtue of con¬ 
stitutional or statutory provision, or, as is some¬ 
times said, by virtue of his office.^® The prosecut¬ 
ing attorney has, in this respect, succeeded to the 
powers and duties of the attorney general or so¬ 
licitor general of England.^® An information may 
be filed by a person who has been duly appointed 
special prosecuting attorney or prosecuting attorney 
pro tempore,^^ or by a person who is a de facto 
acting prosecuting attorney.^2 The attorney gen¬ 
eral of the state, where he has authority to con¬ 
duct criminal prosecutions, may file an informa¬ 
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tion,93 even though specific statutory authority to 
file informations is given only to the county prose¬ 
cuting officer.^4 It is generally considered that an 
information may in a proper case be filed by a dep¬ 
uty or assistant prosecuting attorney,®^ as in case 
of the absence, disability, or sickness of his su¬ 
perior,®® and in some jurisdictions even regardless 
of the presence, absence, or disability of the su¬ 
perior.®*^ However, under a constitutional provi¬ 
sion requiring informations to be filed by the prose¬ 
cuting attorney it has been hc!d that the informa¬ 
tion cannot be filed by an assistant prosecuting at¬ 
torney®® and that a statute conferring such power 
on the assistant is invalid,®® although, notwithstand¬ 
ing the invalidity of the statute, a judgment of con¬ 
viction based on an information filed by an assist¬ 
ant county solicitor is not void where it has been 
rendered by a court having jurisdiction of the par¬ 
ties and subject matter, and accused has not duly 
objected to the manner in which the information 
vras signed and sworn toA Under some statutory 


89. Fla.—^Hall v. State, 187 So. 392, 
399, 136 Fla. *644, citini: Coxpna 
Jnzis. 

Ill. —^People V. Vannier, 148 N.B. *303. 
317 Ill. *321, reversing 236 Ill.App. 
14. 

Neb.—Hoctor v. State, 3 N.W.2d 558, 
141 Neb. 329. 

Okl.—parte Long, 223 P. 710, !26 
Okl.Cr. 259. 

31 C.J. p '625 notes 52, 54. 

Statute lield valid 
A statute permitting the district 
attorney to file an information in the 
county court of any county in his 
district is valid.—Cody v. State, 47 
S.W.2d 297, 120 Tex.C;r. 302. 
Fersoual knowledge of facts lumeo- 
essaxy 

The prosecuting attorn^ may, 
without having personal knowledge 
of the facts, initiate, by information, 
criminal proceedings against any 
person, even for a nonballable of¬ 
fense, subject to the right of accused 
to a preliminary examination.— 
State V. Halbrook, 279 S.W. 396, 311 
Mo. 664. 

9a Fla.—Hall v. State, 187 So. 392, 
136 Fla. 644. 

OkL—Grimes v. State, 83 P.2d 410, 
65 OkLCr. 99. 

31 C.J. p 625 note 64. 

91, Fla.—Hall v. State, 187 So. •89*2, 
136 Fla. 644. 

31 C.J. p 626 note 60. 

Prosecuting attorney of different 
district 

The prosecuting attorney of one 
district may file an information in 
another district where he is author¬ 
ized to act in the trial of a prose¬ 
cution in the other district because 
of the disQualiflcatlon of the prose¬ 


cuting attorney of the latter district 
—^Hall V. State, supra. 

92. Kan.—State v. Elliott. 202 P. 
•847, 110 Kan. 40. 

93. Colo.—^People v. Gibson, 12*5 P. 
531, 53 Colo. 231, Ann.Cas.l914B 
138. 

Okl.—Luther v. State, 197 P. S33, 18 
OkLCr. 664. 

Governor’s spedlLcations 
Attorney general properly filed in¬ 
formation and prosecuted accused 
in court of special sessions of City 
of New York where prosecution was 
within scope of specifications con¬ 
tained in governor's requirements.— 
People V. G^oonan, 39 N.Y.S.2d 8, 265 
App.DIv. 973. 

94. Colo.—^People v. Gibson, 125 P. 
531, 53 Colo. 231, Ann.Cas.l914B 
138. 

96- •Cal.—^People v. Tibbitts, 23*6 P. 

217, 71 CaLApp, 709. 

Nev,—Ex parte Esden, 28 P.2d 132, 
'55 Nev. 169. 

Tex.—Day v. State, 74 S.W.2d 699, 
127 Tex,Cr. 19. 

Utah.—State v. Merritt, 247 P. 497, 
67 Utah 325. 

31 C.J. p 625 note 67. 

Signature see infra § 84. 

Assistant attorney general 
Mo.—State v. Huett, 104 S.W.2d 262, 
340 Mo. 934. 

He facto assistant prosecuting at¬ 
torney 

Cal.—^People v. Turner, 24 P. 867, 85 
CaL 432. 

Presumption of due appointment 
In the absence of any showing to 
the contrary an information filed by 
an assistant prosecuting attorney 
will be presumed to have been filed 
by a proper official, duly appointed 
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by the prosecuting attorney.—State 
V. Cirey, 1 S.W.2d 143, 318 Mo. 813 
—31 C.J. p 625 note 67 [a]. 

Corpus Juris cited in upholding 
validity of indorsement of affidavit 
by deputy prosecuting attorney.— 
Hamer v. State, 163 N.B. 91, *200 Ind. 
403. 

9a Mich.—^People v. Twombley, 28 
N.W. 837, 62 Mich. 278. 

NH.—State v. Ingalls, 59 N.H. 88. 
Presumption of superior’s disability; 
collateral investigation 
Under a statute permitting an as¬ 
sistant prosecuting attorney to per¬ 
form the duties of the prosecuting 
attorney when the latter is engaged 
in the discharge of the duties of his 
office and cannot attend, a presump¬ 
tion obtains, in favor of the validity 
of the information, that a prosecut¬ 
ing attorney engaged in the dis¬ 
charge of his duties cannot attend 
to the filing of the information, thus 
enabling the assistant so to do; 
and a collateral investigation may 
not be made to determine the char¬ 
acter of the duties which were be¬ 
ing performed by the prosecuting at¬ 
torney at the time the assistant filed 
the information.—State v. Carey, 1 
S.W.2d 143, 318 Mo. 813. 

97. La.—State v. Ryder, 36 La,Ann. 
294. 

31 C.J. p 626 note 69. 

98 Fla.—State ex rel. Ricks v. Da¬ 
vidson, 163 So. 588, 121 Pla. 196— 
Segars v. 'State, 116 So. <537, 94 
Fla, 1128. 

99. Fla.—Segars v. State, supra, 

1 . Fla,—^Young v. State, 121 So. 468. 
97 Fla, 214, deniring rehearing 120 
So. 326, 97 Fla, 215. 
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provisions, a prosecution may be based on an infor¬ 
mation filed by a person other than a public prose¬ 
cuting officer, after compliance with the statutory 
requirements,2 and it has been held that an infor¬ 
mation charging a nonindictable misdemeanor may 
be filed by an individual.® Also, it has been held 
that an information filed by another may be adopt¬ 
ed by the prosecuting attorney,^ and that the fact 
that the prosecuting attorney appears and prose¬ 
cutes is proof of his adoption.® 

An information, where required to be filed by a 
public prosecuting oflScer, cannot be filed by an¬ 
other® or one whose appointment, at the time it is 
made, is not authorized by law,^ or whose author¬ 
ity to act has terminated;® and a delegation of 
power to file an information must be in clear and 
precise terms, and not left to inference or impli¬ 
cation.® Where the statute on which the prosecut¬ 
ing attorney bases his authority to file the informa¬ 
tion is invalid, the information is of no effect.^® An 
attorney who has represented defendant in the mat¬ 
ter under inquiry is disqualified as county attorney 
to file an information in the case.ii 

Duty to file- The prosecuting attorney is not 
under a mandatory duty to file informations with¬ 
out an investigation of the facts,^2 and he is not 
compelled to file an information merely because a 
private person has filed a complaint.^® However, 
under some statutes it is the duty of the prosecut¬ 
ing attorney to file an information where there has 


been a preliminary examination and binding over,i^ 
or, if he determines that an information ought not 
to be filed, to file with the court a statement con¬ 
taining his reasons for not filing an information.^® 

The particular charge which should be filed 
against accused is a matter for the discretion of the 
prosecuting attorney,^® although, where the line of 
demarcation between ofifenses is very narrow and 
the proof may be uncertain, the safe practice is to 
charge the lesser offense.^^ 

§ 68. — Leave of Court 

a. In general 

b. Application, determination, and order 
a. In General 

Although In some jurisdictions leave of court must 
be obtained before flilng an information, the general rule 
is that such leave is unnecessary. Leave, once granted, 
cannot be revoked, except In extreme cases. 

The information which in England was filed by 
the attorney general or solicitor general, as dis¬ 
cussed supra § 66, could be filed without leave of 
court,and prosecuting attorneys in the United 
States having succeeded to the powers and duties 
of the attorney general or solicitor general as far 
as concerns the filing of informations, as discussed 
supra § 67, the general rule, in the absence of stat¬ 
ute, and in some jurisdictions by virtue of statute, 
is that such attorneys may file informations with¬ 
out leave of court.^® In some jurisdictions, how- 


2 . lU.—People v. Vannier. 148 N.B, 
303, 317 IlL 521, reversing 238 UL 
App. 14. 

Iowa.—State v. Porter, 220 N.W. 
100, 206 Iowa 1247. 

4. Mo.—’State v. Boogber, 8 Mo.App. 
800, 7 Mo.App. 573, reversed on 
other grounds 71 Mo. <631. 

5. Mo.—State v. Boogher, supra. 

& Tex.—Sims v. State, 162 S.W. 

1154, 72 Tex.Cr. 633. 

31 CJ. p 625 note 54 [aj. 

7- K&n .—State v. Brown, 85 P. 213, 
63 Kan. 262. 

31 C.J. p 626 note 63. 
a. Pla.—Armstrong v. Stone, 178 So. 
*294, 130 Fla. $15. 

8. IT.S.—^U. S. V. Cohen, D.C.Mass., 
273 P. 620. 

31 aJ. p 626 note 64. 
la Utah.—Connors v. Pratt, 112 P. 
399, 38 Utah 258. 

IX. Okl.—Steeley v. State, 187 P. 

821, 17 OkLCr. 252. 

31 CJ. p 626 note 69. 

19L Okl.—Grimes v. State, 83 P.2d 
41^, 65 OkLCr. -99. 

gta te me ni t of prosecutor as to man¬ 
datory duty 

The mere fact, that an assistant 


county attorney in charge of the 
case stated that he construed the 
statute as 'imposing a mandatory du¬ 
ty does not require the discharge of 
accused.—Grimes v. State, supra. 

13. Mo.—State, on inf.’ McKittrick, 

V. Wymore, 132 S.W.3d 979, 346 
Mo. 189. 

14. S.D.—State v. Soule, >207 N.W. 
222, 49 S.D. 438—Colvin v. Calla¬ 
han, 191 N.W. 948, 46 S.D. 221. 
**An affirmative determination and 

the consequent commitment impose 
upon the district attorney the bur¬ 
den of presenting the appropriate 
pleading In the proper court charg¬ 
ing the prisoner with the crime 
shown by the evidence to have been 
committed.”—People v, Sturman, 132 
P.2d 604, 508, 56 Cal.Apj;>.2d 173. 

15. S.D.—Colvin V. Callahan, 191 N. 

W. 948, 46 S.D. 221. 

16. Okl,—Stough V. State, 128 P.2d 
1028, 75 Okl.Cr. 62. 

17. Okl.—Stough V. State, supra— 
Monagham v. State, 184 P. 77, 10 
OkLCr. 89, 46 L..R.A,N.S., 1149. 

16 . Fla.—^Hall v. State, 187 So. 392, 
136 Fla. 644. 

31 CJ. p 625 note 50. 

* imdcr eujy BngUsh law both 
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kinds of informations then in use, 
as discussed supra § 66, could be 
filed without leave of court.—^Terri¬ 
tory V. Cutinola, 14 P. 809, 4 N.M. 
160—31 C.J. p 626 note 48. 

19. Fla.—Hall v. State, 187 So. 392, 
136 Bla. 844. 

Or.—State v. Smith, 199 P. 194, 101 
Or. 127, 16 A.L.R. 1220. 

S.D.—State v. Johnson, 217 N.W. 
205, 209, 82 S.D. 273, citing Goxpiui 
Juris. 

31 C.J. p 6*26 note 78. 

In, Zionislasa 

(1) Under present statutes it is 
unnecessary to obtain permission of 
the court as a prerequisite to the 
filing of an information.—State v. 
James, 116 So. 199, 165 La. 822. 

<2) At least an information in a 
noncapital case may be filed either 
in open court or in the office of the 
clerk without leave of court.—State 
V. Reeves, 108 So. 683, 161 La^ 335— 
State V. Pearson, 108 So. 661, 161 Leu 
332—State v. Roye, 108 So. 661, 181 
La. 331. 

(•3) Under former statutes leave 
olTcourt was required.—State v. Cole, 
38 La.Ann. 843 —State v. De Ser- 
rant, 33 LaiAnn. 979. 
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ever, leave or consent of court is required,20 or at 
least leave is required unless there has been a pre¬ 
liminary examination and commitment.2i Under 
the practice in at least one jurisdiction the grand 
jury may in certain cases, direct the district attor¬ 
ney to apply to the court for an order approving 
the grand jury’s direction to the district attorney 
to proceed by information .22 

Statutes which permit the prosecuting attorney to 
file an information on leave of court23 or without 
leave of court24 have been held not to contravene 
any constitutional requirement. 

Revocation, After the court has granted leave 
to file an information, such leave cannot be re- 
voked,25 except in extreme cases.26 

b. Application, Determination, and Order 

Leave to file an Information, or approval of a grand 
jury direction that an Information be filed, is not granted 
as of course, but rests In the discretion of the court, and 
sufficient facts must be presented to satisfy the court 
that the Information should be filed. Matters concerning 
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jurisdiction, time, and the form of the order on applica¬ 
tions of this nature depend on the statutes of the par¬ 
ticular jurisdiction. 

Leave to file an information, where there has 
been no previous examination of accused before a 
committing magistrate, is not granted as of course 
as a mere perfunctory matter,27 but rests in the 
sound discretion of the judge on a proper show¬ 
ing ;23 sufficient facts must be presented to move 
the court, in the exercise of its discretion, to grant 
leave.23 Leave will be granted when and only when 
the information is sufficient on its face,30 probable 
cause for the prosecution is shown,3i and the of¬ 
fense is of a magnitude to require prosecution in 
the interest of society .22 Leave will not be granted 
where it fully appears that the only evidence which 
the prosecution can offer has been obtained as a 
result of a violation of the constitutional rights of 

accused.3S 

While the court, if satisfied with the facts shown 
in the application for leave, may grant leave on 
the basis of the application,34 the facts from which 


goi Iowa.—state v. Hueser, 216 N. 

W. 643, 20*3 Iowa 132. 

31 CJ. p 626 note 77. 

Gabstitutioxi of infoxmatlon for iiL- 
diotment 

Prosecuting attorney cannot sub¬ 
stitute Information for indictment 
without leave of court.—State v. 
Barr, 34 S.W.2d 477, 326 Mo. 1095. 

Jh Colorado 

(1) Leave of court is ordinarily a 
prerequisite to the filing of an in¬ 
formation.—^Walker v. People, 45 P. 
388, 22 Colo. 415. 

(*2) However, permission of the 
court to file an information under 
the habitual criminal act is not re¬ 
quired.—^People ex re! Wettengel v. 
District Court of Second Judicial 
Dist, 25 P.2d 738, 93 Colo. 314. 

In nUnois 

(1) An information may not he 
filed by a person other than the at¬ 
torney general or state's attorney 
unless it is first examined by a 
Judge.—People v. Vannier, 148 N.B3. 
303, 317 IlL 521, reversing 286 Ill. 
App. 14. 

' (2) Where an Information filed by 
the state's attorney is accompanied 
by the affidavit of a third person as 
to the facts, the accompanying affi¬ 
davit does not make the information 
that of the third party, so as to re¬ 
quire the Judge to indorse it as pro¬ 
vided in the statute.—Gallagher v. 
People, 11 H.B. 885, 129 lU. 179. 

In the federal oonriw 
(1) Leave of court must be ob¬ 
tained before filing an information. 
—Albrecht v. XT. S., Ill., 47 S.Ct 250, 
273 U.S. 1, 71 L.Bd. 505—Stine v. U. 
S., C.C.A.N,D., 32 F.2d 742. 


(2) There are some earlier hold¬ 
ings to the effect that leave of court 
need not be obtained.—^Miller v. XJ. 
S., C.C.A.N.J.. 6 F.2d 463—Ryan v. 
U. S., C.C.A.W.Va., 5 F.*2d 667. 

(3) The statements in these earli¬ 
er cases have been said to be based 
on an incidental remark in XJnited 
States V. Thompson, Pa., 40 S Ct. 289, 
251 U.S. 407, 64 L.Bd. 333, which 
must be disregarded.—^Albrecht v. 
U. -S., supra. 

(4) Failure to obtain leave of 
court has been held not to prejudice 
accused where there were sufficient 
grounds for leave.—^Benn v. U. S., C. 
C.A.Wash., 28 F.2d 609. 

(5) The district court has power 
to permit an information to be filed, 
although the proceeding was com¬ 
menced by a commissioner.—^U. S. v. 
Metzger, D.C.N.Y., 270 F. 291. 

21 . Mont—State ex rel. Juhl v. Dis¬ 
trict Court of First Judicial Dist 
in and for Jefferson County, 84 P. 
2d 979, 107 Mont 309, 120 A.L.R. 
353. 

31 C.J.P 626 note 78. 

22 . N.Y.—Dodge v. Supreme Court 
of New York, 12 N.E.2d 538, 276 N. 
Y. 444, affirming 291 N.Y.S. 527, 
249 App.Div. 108. 

23. Colo.—^Holt V. People, 46 P. 874, 
23 Colo. 1. 

24. Fla—Glidden v. Mayo, 174 So. 
410, 128 Fla. 237. 

2Sf La.—State v. Ross, 14 LaAnn. 
364. 

23. Mont—State v. Cain, 41 P. 709, 
16 Mont 561—State v. Brett, 40 P. 
873, 16 Mont 360. 

27. Mont—State ex reL Juhl v. Die- 
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trict Court of First Judicial Dist 
in and for Jefferson County, 84 P. 
2d 979, 107 Mont 309, 1*20 A.L.R. 
353—State v. Martin, 74 P. 726, 29 
Mont 278. 

28. Mont—State ex rel. Juhl v. Dis¬ 
trict Court of First Judicial Dist 
in and for Jefferson County, 84 P. 
2d 979, 107 Mont 309, 120 A.L.R 
353—State v. Martin, 74 P. 725, 
29 Mont 278. 

Befusal la extreme oases only 

Under a statute authorizing prose¬ 
cution by information “with the con¬ 
sent of the court first obtained," It 
has been held that the court has no 
right to refuse leave to the district 
attorney to file an information ex¬ 
cept in extreme cases, not likely to 
occur.—State v. Cole, 38 La.Ann. 943 
—31 C.J. p 627 note 87. 

29. Mont.—State ex rel. Juhl v. Dis¬ 
trict Court of First Judicial Dist 
in and for Jefferson County, 84 P. 
2d 979, 107 Mont 309, 120 A.L.R. 
353. 

3a U.’S.—^In re Informations Under 
Migratory Bird Treaty Act, D.C. 
Mont, 281 F. 546. 

Necessity that information show 
leave of court see infra S 'S3. 

31. U.S.—Albrecht v. U.'S., IlL, 47 
S.Ct 250. 273 U.S. 1, 71 L.Ed. 505 
-Stine V. U. S., C.C.A.N.D., 32 P. 
2d 742. 

31 C.J. p 627 note 84. 

32. U.S.—In re Informations Under 
Migratory Bird Treaty Act, D.C. 
Mont. 281 F. 546. 

33. U.'S.—^U. S. V. Quaritius, D.C.N. 
Y., 267 F. 227. 

31 C.J. p 627 note 86. 

34. Mont—State ex reL Juhl v. 
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it draws its conclusion as to whether leave should 
be granted need not be embodied in the applica¬ 
tion it is sufficient that reasons satisfactory to 
the court are presented, \vithout regard to the man¬ 
ner of the presentation,and the court may re¬ 
quire additional information if it so desires.^^ The 
application for leave is not required to be supported 
by an affidavit, nor need it set forth with technical 
accuracy the facts constituting a formal charge.^* 
The appearance of a deputy county attorney in open 
court and his oral request for leave to file an in¬ 
formation, accompanied by a written request for 
such leave signed by the county attorney under oath, 
is sufficient compliance with a statute requiring ap¬ 
plication for leave to file an information to be in 
WTiting.^S 

Where the grand jury directs the prosecuting at¬ 
torney to file an information, an order of the court 
approving such direction should be made only when 
the court is satisfied that the direction is proper and 
that the case should be further prosecuted; the 
court should not compel accused to ans\ver and 
stand trial if it appears that insufficient or illegal 


evidence forms the basis for the grand jury’s dis- 
cretion.40 The order of approval is obtained ex 
parte on a prima facie showing, and accused is not 
entitled to be heard in oppositional The granting 
of the order is a judicial act,42 ^ ministerial 
one,and in determining whether to grant the or¬ 
der the court must exercise sound judicial discre¬ 
tion.'*^ In approving or disapproving the direction 
of the grand jury the court is not required to base 
its action merely on the grand jury’s written re¬ 
ports, and it may acquire its information by con¬ 
sultation with any member of the grand jury.^s 
There is a presumption that the proceedings on 
w'hich such an order is based were regular and le¬ 
gal,^® and one asserting the illegality of such pro¬ 
ceedings has the burden of so proving.^*^ If the 
court that approved the grand jury’s direction be 
subsequently apprised, before the trial, that error 
was committed in signing the order of approval, it 
is the court’s duty, and accused’s right, to have the 
order of approval vacated and the direction of the 
grand jury disapproved.^® 

Jurisdiction. Ordinarily leave must be obtained 


District Court of First Judicial 
Dist. In and for Jefferson County, 
84 P.2d 979. 107 Mont. 309, 120 A. 
HR. 353—State v. Vuckovich, 203 
P. 491, 61 Mont. 480. 

35. Mont.—State ex rel. Juhl v. Dis¬ 
trict Court of First Judicial Dist 
in and for Jefferson County, 84 P. 
2d 979, 107 Mont. 309, 120 A.L.,R. 
353—State v. Martin, 74 P. 725, 29 
Mont 373. 

86. Mont—State ex rel. Juhl v. 
District Court of First Judicial 
Dist in and for Jefferson County, 
84 P.2d 979, 107 Mont 309, 120 A. 
HR. 3535—State v. Martin, 74 P. 
725, 29 Mont 273. 

37. Mont—State ex rel. Juhl v. Dis¬ 
trict Court of First Judicial Dist 
in and for Jefferson County, 84 P. 
•2d 979, 107 Mont 309, 120 A.HR. 
353—State v. Vuckovich, 203 P. 
491, >61 Mont 480. 

BzaminatioxL of person presen'tliig 
information 

Before an information is filed by 
a person other than the attorney 
g^eneral or state's attorney, the court 
may examine the person presenting 
it and require other evidence that 
there is probable cause for filing the 
information.—^People v. Vannier, 148 
N.E 303, 317 Ill. €21, reversing 236 
in.App. 14. 

88, Mont.—State ex rel. Juhl v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Jefferson County, 84 P. 
2d 979, 107 Mont 309, 120 A.HR. 
853—State v. Kaear, 240 P. 365, 
74 Mont 269. 

88. Mont'—State y. Kacar, supra. 


40. N.Y.—People v. Tumen, 292 N.T. 

S. 693, 161 Misc. 645. 

41. N.T.—Dodge v. Supreme Court 
of New York, 291 N.T.S. 527, 249 
Ap.p Div. 103, afllrmed 12 N.E.2d 
538, 276 N.Y. 444—Xnnes v. Cos¬ 
grove, SO N.Y.S.2d 951, 177 Misc. 
464, affirmed 32 N.T.S.2d 149, 263 
App.Div. 880, appeal denied 33 N. 
Y.S.2d 385, 263 App.Div. 957, af¬ 
firmed 43 N.E.2d 89, 288 N.T. 700. 

42. N.T.—Dodge v. Supreme Court 
of New York, 291 N.T.S. 527, 249 
App.Div. 103, affirmed 12 N.B.2d 
538, 276 N.T. 444—People v. Tu- 
men, 292 N.T.S. 693, 161 Misc. 646. 

Similarity to other orders 

The order is equal in dignity and 
similar in character to any other or¬ 
der made hy a judge of the court in 
the performance of his judicial func¬ 
tions.—^Dodge V. Supreme Court of 
New York, 291 N.T.S. 527, 249 App. 
Div. 103, affirmed 12 N.E.3d 538, 276 
N.T. 444. 

43. N.T.—^Dodge v. Supreme Court 
of New Tork, supra. 

44. N.T.—^People v. Tumen, 292 N. 

T. S. 693. 161 Misc, 646. 

45. N.T.—People v. Herson, 1 N.T. 
S.2d 1003, 145 Misc. 438. 

46. N.T.—People v. Herson, supra 
—^People V. Tumen, 292 N.T.S. 693, 
161 Misc. 645. 

Grand Jury’s actiLoa upheld where 
possible 

The court should, whenever pos¬ 
sible, support the actidn of the grand 
jury in ordering the district attorney 
to file an information, and it must 
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not, in the absence of justifying cir¬ 
cumstances, seek reasons to under¬ 
mine such action.—^People v. Tumen. 

supra. 

47. N.Y.—^People v: Tumen, supra. 

48. N.Y.—People v. Tumen, supra. 

Caches 

A motion by certain defendants to 
vacate an order entered almost eight 
months previously, approving the 
grrand jury^s direction that defend¬ 
ants be prosecuted by information, 
was barred by gross laches, where 
in the meantime another defendant 
had mfl(1e and prevailed on a motion, 
later denied, for a certificate that 
the charge should be prosecuted by 
Indictment.—People v. Herson, 1 N. 
Y.S.2d 1003. 165 Misc. 438. 
Jnxlsdiotioii. 

N.T.—Innes v. Cosgrove, 32 N.Y.S.2d 
149, 263 App.Div. 880, fifflrming 30 
NY.S.2d 951, 177 Misc. 464, appeal 
denied 33 N.T,S.2d 385. 263 
Div. 957, affirmed 43 N.E.2d 89, 288 
N.Y. 700. 

Error held not shown 
Record of grrand jury proceedings 
wherein a juror remarked that ac¬ 
cused's failure to waive immunity 
would raise unfavorable Inference 
did not establish bias so as to re¬ 
quire setting aside of grrand jury’s 
order that district attorney file in¬ 
formation, where there was compe¬ 
tent, legal evidence which made pri¬ 
ma fkcie case against accused, and 
which, if uncontradicted, would war¬ 
rant conviction.—^People v. Tumen. 
supra. 
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from a judge of the district having jurisdiction of 
the offense,^® but a judge of one district may, while 
holding court in another district, approve an in¬ 
formation presented in such other district, where he 
is empowered so to do under an exchange of judges 
rule.®® 

Time, The fact that the information was actu¬ 
ally filed an instant before its approval by a judge 
is not fatal where the two acts were for all prac¬ 
tical purposes simultaneous.®! An application for 
leave can be made, and leave granted, before exam¬ 
ination, commitment, or admission to bail.®2 

Order and record thereof. An order granting 
leave need not be in writing or entered at the time 
it is made;®3 nor need it be attached to the infor¬ 
mation.®^ Any record entry showing the intention 
of the court to permit the filing of the information 
is a sufficient showing of leave granted.®® An or¬ 
der directing the filing of an information satisfies 
a statutory requirement of leave of court.®® It is 
immaterial whether the order approving the grand 
jury's direction to the prosecuting attorney to pro¬ 
ceed by information is made by a court order or 
by a judge’s order.®^ 

§ §9. -Jurisdiction of Court 

An information can be preferred only In a court hav¬ 
ing the requisite Jurisdiction. 

An information, to have any validity, must be 
preferred in a court having jurisdiction of the of¬ 
fense and of prosecutions by this mode.®® 


§ 71 

§ 70. -Arrest and Custody of Accused 

Unless the statutes so provide, accused need not be 
in custody or on bail at the time of the filing of the in¬ 
formation. The validity of the information is not affected 
by the fact that accused was illegally arrested. 

In the absence of a statute it is not necessary to 
authorize the filing of an information that accused 
shall be in custody or on bail;®® but this is some¬ 
times required by statute in certain cases or in par¬ 
ticular courts, and it is then necessary;®® and the 
offense charged in the information must be sub¬ 
stantially the same as that for which accused is in 
custody or on bail.®! In such case the fact that the 
arrest of accused was illegal does not affect the 
right to file an information.®® 

§ 71. -Sessions of Grand Jury 

The right to file an information does not depend on 
whether or not the grand Jury is in session, except in 
jurisdictions In which there are statutory limitations in 
this respect. 

Under the statutes in some jurisdictions an in¬ 
formation, at least in certain cases, may be filed 
when and only when the grand jury is not in ses¬ 
sion.®® In the absence of a statute so providing, 
however, the authority of the prosecuting attorney 
to file an information is not affected by the fact 
that the grand jury is in session®^ or is about to 
convene;®® and, unless constitutional provisions re¬ 
quire prosecution by indictment, it is within the 
power of the legislature to authorize procedure by 


49. Iowa.—State v.’ Hueser, 216 N. 
W. 643, 205 Iowa. 132. 

50. Iowa.—^Allison v. Daugherty, 2 
N'.W.2d 633, 231 Iowa 965. 

61. Iowa.—State v. Harding, 216 N. 
W. 642, 204 Iowa 1186. 

Season for mle 

The purpose of the statute is to 
prevent a prosecution by information 
without Judicial approval, and, if 
the information is on nie with the 
approval of the court or Judge in¬ 
dorsed thereon, accused cannot be 
prejudiced by the fact that the ap¬ 
proval was actually indorsed an in¬ 
stant after the filing of the informa¬ 
tion.—State V. Harding, 216 N.W. 
642, 204 Iowa 1136. 

62. Mont.—State ex rel. Juhl v. 
District Court of First Judicial 
Dist in and for Jefferson County, 
34 P.2d 979, 107 Mont. 309, 120 A. 
LuH. 353—State v. Vuckovich, 203 
P. 491, 61 Mont. 480. 

Necessity of preliminary examina¬ 
tion generally see infra 5 73 c. 

53. Mont.—State v. Bowser, 63 P. 
179, 21 Mont 138. 

64. tJ.s. —^Adamson v. U. S., C.C.A. 
Oa., 296 F. 110. 


SB- La.—State v. Cox, 33 La.Ann. 
1066. 

31 C.J. p 627 note 91. 

53. La.—State v. Robacker, 31 La. 
Ann. 661. 

Mont—State v. Vinn, 144 P. 773, 
60 Mont 27. 

57- N.Y.—^People v. Herson, 1 N.T. 
S.2d 1003, 166 Misc. 438. 

58. Cal.—People v. Gibbs, 144 P. 
160, 25 Cal.App. 466. 

31 C.J. p 627 note 96. 

Jnstioe of peace 

A prosecution in court of Justice 
of peace cannot proceed by informa¬ 
tion.—^Ex parte Curtis, 98 S.W.2d 
196, 131 Tex.Cr. 278. 

£hiperlor court 

The state’s attorney may file an 
original criminal information in the 
superior court in any case within its 
original Jurisdiction.—State v. Car- 
roll, 117 A. 694, 97 Conn. 698. 

59. La.—State v. Jackson, 13 So. 
342, 45 La.Anii. 976. 

31 C.J, p 627 note 97. 

Commitment or binding over after 
preliminary examination see infra 
S 73 d. 


eO» Ind.—^Rowland v. State, 26 N.E. 

485, 126 Ind. 617. 

31 C.J. p 627 note 98. 

61. Ind.—^Davis v. State, 69 Ind. 130. 
31 C.J. p 627 note 99. 

62. Ind.—^Rowland v. State, 26 N.E. 
485, 126 Ind. 617. 

31 C.J. p 627 note 1. 

63. Iowa.—^Marsh v. Hollowell, 247 
N.W. 304, 216 Iowa 950—State v. 
Harding, 216 N.W, 642, 204 Iowa 
1136. 

31 C.J. p 627 note 7. 

AbBence of grand Jury session Shown 
The action of the court in approv¬ 
ing an information, accepting a plea, 
and pronouncing Judgment has been 
held, in effect, a determination that 
the grand Jury was not actually in 
session, so as to authorize the prose¬ 
cuting attorney to file the informa¬ 
tion.—^Thrasher v. Haynes, 264 N.W. 
915, 221 Iowa 1137—^Bennett v. Brad¬ 
ley. 249 N.W. 651, 216 Iowa 1267— 
Marsh v. Hollowell, 247 N.W. 304, 
216 Iowa 960. 

64. Cal.—State v. Ebanks, 52 P. 
1078, 120 Cal. 626. 

31 C.J. p 627 note 6. 

65. Mo.—State v. Anderson, 158 S. 
W. 817, 262 Mo. 83. 
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information during the session of the grand jury.®® 
A statute providing for prosecution by information 
at any time when the grand jury is not in session 
does not prohibit the filing of an information on the 
same day that the grand jury convenes, provided 
it is filed at a time of the day when the grand jury 
has not yet actually convened; and the fact that the 
information was filed on the same day that the 
grand jury convened does not of itself establish 
that the grand jury was in session at the time of 
the filing of the information.®^ The failure to sum¬ 
mon a grand jury, as required by statute, for a 
term of court, is not available as an objection to 
an information filed at such term.®® 

§ 72* -After Failure of Grand Jury to 

Find Indictment 

Under some constitutional or statutory provisions an 
information cannot be fifed after the grand Jury has in> 
vestigated and refused to indict; but in the absence of 
such provisions the action of the grand jury does not 
bind the prosecuting attorney. 

In the absence of constitutional or statutory pro¬ 
vision to the contrary, the acts of the grand jury 
with respect to the finding of an indictment are not 
binding on the prosecuting attorney with respect 
to his filing of an information,®® and an informa¬ 
tion may be filed, although the grand jury has in¬ 
vestigated the case and refused or failed to find 
an indictment.*^® Further, the fact that the grand 
jury has indicted accused for a particular degree 
or grade of an offense does not preclude the prose¬ 
cuting attorney from filing an information for a 
different degree or gradeJ^ However, under some 
statutory or constitutional provisions the rule is 
that an information cannot be filed after the grand 
jury has investigated the charge and has refused 
or failed to indict,'^^ although, even under such pro¬ 
visions, jurisdiction once acquired by proper pro¬ 
cedure by information is not affected by a subse¬ 


quent ignoring of the charge by the grand jury.73 
A statute providing that, when a charge has been 
submitted to the grand jury and no bill returned, 
it shall not again be submitted without direction of 
the court does not prevent an accusation by infor¬ 
mation after the grand jury has investigated the 
charge.7^ 

§ 73 . -Preliminary Proceedings 

a. In general 

b. Affidavit or complaint 

c. Preliminary examination 

d. Finding and commitment 

e. Presentment of grand jury 

f. Conformity with preliminary proceed¬ 

ings 

a. In General 

An information may properly be filed only after the 
completion of the required preliminary proceedings; and, 
If such proceedings are insufficient, the case should be re¬ 
manded for the taking of any steps which have been 
omitted. 

An information may properly be issued and filed 
after,and only after,*^® compliance with constitu¬ 
tional or statutory provisions respecting proceedings 
preliminary thereto. Under some statutes accused 
cannot be informed against for an offense which 
was not charged in the complaint, warrant, certifi¬ 
cate, or return of the examining magistrate ,*'^7 jjut, 
under other statutes, accused may be charged with 
any offense disclosed by the preliminary examina¬ 
tion, as discussed infra subdivision f (1) of this 
section, and the charge need not be limited to that 
contained in the complaint and warrant, as dis¬ 
cussed infra subdivision f (2) of this section, or in 
the commitment, infra subdivision f (3) of this sec¬ 
tion. An information is not invalidated by the fail¬ 
ure of an examining magistrate to sign his docket 


ee* CaJ.—^People v. Liewis, 98 P. 
1078, 9 CaLApp. 279. 

87- Iowa.—Thrasher v. Haynes, 264 
N.W. 915, 221 Iowa 1137. 

60. Wis.—Baker v. State, 60 N.W. 

518, 80 Wis. 416. 

31 C.J. p 628 note 8. 

60. Fla.—^Brain v. State, 109 So. 
804, 91 Fla. 1026. 

InUletment and information as con¬ 
current remedies see supra 6 16. 
701 Fla.—State ex rel. Latour v. 
Stone, 186 So. 729, 136 Fla. 816, 120 
!ajuil 71h 
31 CJ. p 628 note 10. 

71* Fla.—^Brain v. State, 109 So. 804, 
91 »ta.*f02«. ‘ 

31 C.J. p 628 note^lO fal* 


72. Idaho,—In re Winn, 164 P. 497, 
28 Idaho 461. 

31 C.J, p 628 note 11. 

73. Idaho.—^In re Winn, supra. 
Ind.—Elder v. State, 96 Ind. 162. 

74. Okl.—Rea v. State, 105 P. 381, 
3 OkLCr. 269. 

Resuhmission of charsre to grand 
Jury after negative finding see su¬ 
pra S 26. 

75. Utah.—State v. Anderson, 116 P. 
2d 398, 100 Utah 468. 

ZkLdepfiiiaeii.t ixwestigatioii unneoes- 

saty 

The prosecuting attorney is not 
required to make an independent in¬ 
vestigation of cases certified to him 
by a police Judge pursuant to statute. 
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—Grimes v. State, 83 P.2d 410, 65 
Okl.Cr. 99. 

76. Idaho.—State v. Braithwalte, 27 
P. 731, 8 Idaho (Hash.) 119. 

16 C.J.^p 327 note 57 [aj. 

Leave of court see supra S 68. 
€k>utrol of prosecutliigr attorney’s ac¬ 
tions 

Until the magistrate has complet¬ 
ed proceedings before him, and has 
made his return, the trial court has 
no Jurisdiction to control the action 
of the prosecuting attorney with re¬ 
gard to filing an information.—^State 
V. Lewis County Super. CL, 186 P. 
606, 108 Wash. 603. 

77. Mich.—^People v, Dochstader, 264 
N.W. 866, 274 Mich. 238. 
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until after the filing of the information.^^ 

Where the preliminary proceedings are insuffi¬ 
cient, and the irregularity or defect is of a substan¬ 
tial character, the case should be remanded to the 
magistrate for the taking of such steps as may be 
required to correct the error.79 The proceedings 
on such resubmission constitute an authorized con¬ 
tinuation of the original proceedings, and not en¬ 
tirely new proceedings, notwithstanding the filing 
of a new complaint, the issuance of a new warrant, 
the retaking of testimony, and the unnecessary re¬ 
quirement of a new bail bond.^® 

b. Affidavit or Complaint 

(1) Necessity 

(2) Requisites 

(3) Amendment or substitution 

(4) Filing 

(1) Necessity 

An affidavit or sworn complaint, although not required 
at common law, is by some statutes made a condition 
precedent to the filing of an Information, at least if an 
alternative procedure is not followed. 

At common law an information can be filed by the 
attorney general or by the prosecuting officer hav¬ 
ing his powers without any affidavit or complaint 
Under some statutes, however, an affidavit or sworn 
complaint is required as a condition precedent to 
the right to file an information,®^ unless an alterna¬ 


tive procedure is followed, as for example, where 
the information is based on a presentment by the 
grand jury.®® An affidavit or complaint is unneces¬ 
sary under some statutory provisions if, but only 
if, the information is verified by some person com¬ 
petent to testify as a witness in the case, or by the 
prosecuting attorney on his own information and 
belief,®^ although, under other provisions requiring 
a preliminary affidavit, verification of the informa¬ 
tion will not suffice.®^ Under a constitutional pro¬ 
vision prohibiting the seizure of any person with¬ 
out probable cause supported by oath or affirma¬ 
tion, an affidavit or sworn complaint is necessary 
unless the information itself is under oath or affir¬ 
mation.®® Failure to attach to an information the 
affidavits on which it is based does not justify set¬ 
ting aside a conviction.®^ 

(2) Requisites 

(a) In general 

(b) Verification 

(a) In General 

An affidavit or complaint must ba In writing, but need 
not be in any particular form, or be as formal as an in* 
dictment or information, as long as it substantially com* 
plies with the statutes prescribing its contents. It must 
correctly lay the venue, show the commission of an of¬ 
fense, and be executed by a competent person. 

An affidavit or complaint, where required, must 
be valid and sufficient,®® and, if it is defective with 


7a Cal.—^People v. White, 120 P. 

61, 17 Cal.App. 486. 

7S. Idaho.—Thompson v. Adair, 214 
P. 214, 36 Idaho 790. ‘ 

Custody of aocxuied; bail 
Where the cause has been ordered 
resubmitted to the examining* magis¬ 
trate because of an irregularity oc¬ 
curring prior to the filing of the in¬ 
formation, a new arrest and new 
bail are unnecessary; if accused is 
in custody he must sc remain; if 
he has been admitted to ball, or 
money has been deposited Instead 
thereof, the ball or money is answer- 
able for his appearance in all sub¬ 
sequent proceedings that may be tak¬ 
en to correct the errors previously 
made, although the proceedings be 
had de novo, even to the extent of 
filing a new complaint and again 
taking testimony in the magistrate's 
court—Thompson v. Adair, supra. 

80. Idaho.—Thompson v. Adair, su¬ 
pra. 

81. N.M.—^Territory v, Cutlnola, 14 
P. 809, 4 N.M. 160. 

81 C.J.P 632 note 69. 

82. Tex.—Campos v. State, 141 S. 
W.2d 344, 139 Tex.Cr. 411- ^Winans 
V. State. 117 S.W.2d 81, 185 Tex.Cr. 
102—Green v. State. 117 S.W.2d 80, 


135 Tex.Cr. 63—^McQueen v. State, 
117 S.W'.2d 79, 135 Tex.Cr. 74— 
Green v. State, 116 S.W'.2d 1075, j 
185 Tex.Cr, 61—^Humphreys v. I 
State, 99 S.W.2d 600, 131 Tex.Cr. 
883—Lane v. State, 86 S.W'.2d 772, 
129 TexCr. 258—Olivares v. State, 
76 S.W.2d 140, 127 TexCr. 316— 
Henry v. State, 60 S.W.2d 771, 124 
TexCr. 81—Duncan v. State, 57 S. 
W.2d 855, 123 TexCr. 75—Melton 
V. State, 27 S.W.2d 161, 116 T^x 
Cr. 488—Smith v. State, 13 S.W.2d 
854, 112 TexCr. 136—Thomas v. 
State, 296 S.W. 310, 107 TexCr. j 
405. 

Complaint or affidavit cus proper 
form of accusation see supra $ 14. 
Complaint as necessary for issuance 
of warrant or for conduct of pre¬ 
liminary hearing see Criminal Law 
S 303 b. 

Pelony 

The filing of a written sworn com¬ 
plaint must precede the filing of an 
information charging a felony.— 
State V. Nichols, 49 S.W.2d 14, 330 
Mo. 114. 

83. Va.—Wilson v. Commonwealth, 
12 S.B. 108, 87 Va. 94. 

Presentment as basis of information 
see infra subdivision e of this sec¬ 
tion. 


84 Mo.—State v. Toung, 286 S.W. 
29, 314 Mo. 612—State v. Halbrook, 
279 S.W. 395, 311 Mo. 664—State 

V. Carey, 278 S.W. 719, 311 Mo. 
461. 

31 C.J. p 632 note 73. 

Verification of information see infra 

§ 86 . 

8B. Ind.—Carpenter v. State, 14 Ind. 
109. 

86. U.S.—IT. S. V. Tureaud, CCLa., 
20 P. 621. 

Tex—Thomberry v. State, 3 Tex 
App. 36. 

87. U.S.—S. V. American Labora¬ 
tories, D.C.Pa., 222 P. 104. 

88. Tex—Stanley v. State, 158 S. 

W. 2d 785, 148 TexCr 860—How¬ 
land V. State, 151 S.W.2d 601. 142 
TexCr. 37—Williams v. State, 107 
S.W.2d 996, 133 TexCr. 89—Jar¬ 
rell V. State, 49 S.W.2d 752, 126 
TexCr. 306—^Prock v. State, 23 S. 
W.2d 728, 114 TexCr. 411. 

31 C.J. P 632 note 71. 

Requisites and suflttciency of pre¬ 
liminary complaint in general see 
Criminal Law § 807. 

Time of execution 
The complaint must be made be¬ 
fore the information is filed.— 
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respect to a matter of substance, an information 
based thereon cannot stand but a substantial 
compliance with statutory provisions prescribing 
the requisites of a complaint is all that is requir¬ 
ed,®® and an information is not rendered invalid 
because of an irregularity in the complaint which 
is not fundamental in character.®^ The sufficiency 
of the complaint is to be decided by the language 
used therein, and not by the proceedings had there- 
under.®2 

The affidavit or complaint must on its face show 
and charge the commission of the offense,®® and 
some authorities require the affidavit or complaint 
to charge the offense with the same certainty as 
an indictment,®^ although others hold that it need 
not set forth all the details and technical allegations 
required in an indictment or information,®® that it 
should not be subjected to the same strictness of 
construction as an information or indictment,®® and 
that it is sufficient if it substantially states an of- 
fense.®7 The affidavit or complaint must charge 
an offense committed prior to the time of its veri¬ 
fication and filing®® and within a time not barred 
by limitations.®® Under some statutes it has been 
held that the affidavit, as well as the information, 


must state the jurisdictional facts or existence of 
the conditions authorizing prosecution by infor¬ 
mation and affidavit, as, that accused is in custody 
and the grand jury not in session.^ 

While the affidavit or complaint must be reduced 
to writing,® it need not be in any particular form,® 
and is not necessarily insufficient as the basis of an 
information because it does not comply with the le¬ 
gal requirements as to the form of an information.^ 
An affidavit or complaint, when attached to the in¬ 
formation, may state the facts by reference to the 
information.® Under statutes authorizing separate 
counts in an indictment or information charging the 
offense to have been committed by different means, 
separate counts in the affidavit on which the infor¬ 
mation is based may likewise charge the commis¬ 
sion of the offense by different means.® The name 
of affiant need not be set out in the commencement 
or body of the affidavit or complaint,^ and, if it is 
so set out, it may be rejected as surplusage,® so that 
the validity of the affidavit or complaint will not 
be affected by the variance between the name set 
out and that signed.® It need not appear on the 
face of the affidavit or complaint that the person 
making it is competent to do so.^® 


Sprowles v. State, 148 S.W. 622, 65 
Tex.Cr. 96. 

89. Tex.—Williams v. State, 107 S. 
W.2d 996, 133 Tex.Cr. 39—Jarrell 
V. State, 49 S.W.2d 762, 120 Tex.Cr. 
306. 

90. Tex.—Loller v. State, 159 S.W. 
2d 132, 143 Tex Cr. 423. 

Utah.—State v. Hale. 263 P. 86, 71 
Utah 134. 

Date of offense 

Contention that complaint did not 
support information because date of 
allegred offense as shown in complaint 
was “June 7, 19333,” an impossible 
date, was held without merit—John¬ 
son V. State, 70 S.W.2d 173, 126 Tex 
Cr. 121. 

91. Idaho.—State v. Bilboa, 190 P. 
248, 33 Idaho 128. 

Okl.—Hickman v. State, 106 P.2d 
280, 70 OkLCr. 355. 

ComplaiiLt oliaxsdnir more than one 
offense 

Notwithstanding: statutes contem¬ 
plating: that a complaint shall charg:e 
a sing:le offense, the fact that it 
charg:es more than one offense is not 
an irreg:ularity so fundamental in 
character as to deprive the nrose- 
cuting: attorney of power to file an 
information based thereon.—State v. 
Bilboa, 190 P. 248, 33 Idaho 128. 

98. tJtah.—State v. Hale, 263 P. 86, 
71 Utah 134. 


9a Tex—Jarrell v. Slate. 49 S.W. 

2d 752. 120 TexCr. 306. 

31 C.J. p 632 note 79. 

Defect not cored by information 
If the complaint falls to charge an 
offense, the defect cannot be cured 
by correctly charging the offense m 
the Information.—^Languod v. State, 
141 S.W.2d 693, 139 TexCr. 430— 
Parsons v. State, 59 S,W.2d 1084, 123 
TexCr. 575. 

XTame of victim 

The complaint must set forth the 
person against whom the offense was 
committed, and accused’s waiver of 
a preliminary examination does not 
deprive him of the right to attack 
an information based on a complaint 
which falls so to do,—State v. Hale, 
263 P. 86, 71 Utah 184. 

94. Ind.—State v. Beebe, 83 Ind. 
171. 

31 C.J. p 638 note 83—16 C.J. p 362 
note 9 [a]. 

95. Okl.—^Hickman v. State, 106 P. 
2d 280, 70 Okl.Cr. 366. 

S.D.—State v. Hanson, 220 N.W. 518, 
63 S.D. 205. 

31 C.J. p 629 note 84. 

96. Mo.—State v. Cornell, 45 Mo. 
App. 94. 

Ohio.—^Parker v. State, 4 Ohio St. 
563. 

97. S.D.—State v. Hanson, 220 N.W. 
518, 53 S.D. 205. 

31 C.J. p 629 note 34, p 633 note 84. 
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9a Tex.—Cowan v. State. 155 S.W. 

214, 69 TexCr. 614. 

99. Tex.—Oyervides v. State, 198 S. 

W. 786, 82 TexCr. 201. 

31 C J. p 632 note 81. 

1- Ind.—State v. Henderson, 74 Ind. 
23. 

31 C.J. p 633 note 97. 

Showing jurisdictional facts in the 
information see infra § 83. 

2. Tex—Stacy v. State. 268 S.W. 

476, 96 TexCr. 493. 
a Tex—^Keenan v. State, 48 S.W.2d 
264, 120 TexCr. 616. 

4. Ind.—^Hawkins v. State, 36 N.E. 

419, 136 Ind. 630. 

31 C.J. p 633 note 86. 
a Colo.—Collins v. People, 198 P. 

634, 69 Colo. S43. 

31 C.J. p 632 note 82. 
a Ind.—Diehl v. State, 62 N.E. 61, 
167 Ind. 549. 

7- Tex—Brown v. State, 69 S.W.2d 
169, 123 TexCr. 483—^Nash v. 

State, 1 S.W.2d 636, 108 TexCr. 
474. 

‘31 C.J. p 633 note 98. 

a Tex—Malz v. State, 34 S.W. 267. 

36 TexCr. 447, rehearing denied 

37 S.W. 748, 36 TexCr. 447. 

a Tex—^Nash v. State, 1 S.W.2d 
636, 108 TexCr. 474. 

la Colo.—Wilkinson v. People, 282 
F. 267, 86 Colo. 406. 

31 C.J. p 633 note 2. 
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An affidavit or complaint filed with a justice of 
peace may be used as basis of an information, 
even though a demurrer thereto has been sustained 
on the ground that it was not supported by an in¬ 
formation filed by the county attorney as required 
by statute>2 An information supported by an af¬ 
fidavit may be sufficient to give the court jurisdic¬ 
tion, although the affidavit was not filed in a pro¬ 
ceeding actually pending at the time the affidavit 
was madeM An information supported by the af- 
fidav^*: of a competent witness, as required by stat¬ 
ute, cannot be impeached by showing that it is based 
on insufficient evidence.^^ After a preliminary ex¬ 
amination the complaint has served its function and 
the validity of an information thereafter filed is not 
affected by defects in the complaint filed in the mag¬ 
istrate’s court or the warrant issued thereon.^® 

By whom made. The affidavit or complaint must 
be made by a competent person,^® but need not be 
made by an officer, or by a resident of the county 
in which the information is filed.^S While it has 
been intimated that a prosecuting attorney should 
not base an information on his own complaint, and 
that the rule would extend to an assistant prosecut¬ 
ing attorney,^^ there is other authority holding that 
the affidavit may properly be made by the prosecut¬ 
ing attorney who files the in formation. In any 
event, the prosecuting attorney may properly issue 
an information on the complaint of an attorney act¬ 
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ing merely at the instance of the prosecuting at¬ 
torney in his absence and without appointment by 
the proper authority.^! 

Venue. The affidavit or complaint must correctly 
lay the venue, 22 and, if it fails to do so, the defect 
is not cured by a correct statement of the venue in 

the information .23 

(b) Verification 

The affidavit or complaint must be properly verified 
before an officer authorized to administer oaths, and the 
fact of verification must be shown by a sufficient Jurat. 
While some authorities permit the verification to be on in¬ 
formation and belief, others do not. Where the form of 
verification is prescribed by statute, it is sufficient to 
follow the statute. 

The complaint or affidavit must be properly veri- 
fied24 before the time of the filing of the informa- 
tion.25 The verification may^® and must27 be be¬ 
fore an officer authorized to administer the oath; 
and an information cannot be based on a volun¬ 
tary or extrajudicial affidavit made before one who 
has no authority to administer an oath.28 A veri¬ 
fication of the pleading in different parts by differ¬ 
ent persons cannot be attacked for insufficiency 
without specifically assigning the cause of insuffi¬ 
ciency.^® 

Jurat. The verification or certification must be 
shown by a sufficient jurat^® signed by the officer 
before whom the affidavit is made.®^ Some au- 
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11 . Tex.—^Mitchell v. State. 79 S.W. 
26,-46 TexCr. 268, 

31 C.J. p 633 note 88. 

12. Okl.—^McLaughlin v. State, 102 
P. 713, 2 Okl.Cr. 343. 

13. Okl.—^Bx parte Flowers, 101 P. 
860, 2 Okl.Cr. 430. 

14L Mo.—State v. Pitts, 70 Mo.App. 
446. 

15. Idaho.—State v. Frank, 1 P.2d 
181, 61 Idaho 21—State v. Thomas, 
278 P. 773, 47 Idaho 760—State v. 
Jester, 270 P. 417, 46 Idaho 561— 
State V. Main, 216 P. 731, 37 Idaho 
449. 

31 C.J. p 629 note 35. 

16. Tex—Stribling v. State, 216 S. 
W. 857. 86 TexCr. 196. 

31 C.J. p 633 note 6. 

17. Tex—Lindley v. State, Cr., 44 
S.W. 166. 

la Colo.—De Bell v. People, 244 P. 
600, 79 Colo. 137. 

la, Tex—^Flournoy v. State, 100 S. 

W*. 161. 51 TexCr. 29. 

81 C.J. p 633 note 8. 

2a Ohio.—State v. Ritzier, 17 Ohio 
App» 394. 

21. Tex—^Flournoy v. State, 100 S. 
W. 151, 61 TexCr. 29. 


22. Ind.—^Hawkins v. State, 36 N.E. 
419, 136 Ind. 630. 

31 C.J. p 633 note 92. 

23. Ind.—Rice v. State, 44 N.B. 319, 
16 Ind.App. 427. 

31 C.J. p 633 note 92. 

24. Tex.—^Murphy v. State, 103 S.W. 
2d 766, 132 Tex.Cr. 202—Shurhet 

V. State, 60 S.W.2d 791, 124 Tex 
Cr. 60—^Barrington v. State, 32 S. 

W. 2d 837, 116 TexCr. 11—Smith 

V. State, 13 S.W.2d 864, 112 Tex 
Cr. 136—Thomas v. State, 296 S. 

W. 310, 107 TexCr. 405—Stalcup 
V. State, 269 S.W. 1044, 99 TexCr. 
416. 

31 C.J. p 633 note 12. 

Verification of Information see infra 

§ 86 . 

25. Tex —^Hernandez v. State, Cr., 
172 S.W.2d 696. 

26. Tex—^Duncan v. State, 279 S.W. 
467, 102 TexCr. 612. 

Jnstloe of the peace 

Tex—^Duncan v. State, supra. 

Proseonting attorney 

(1) An assistant county attorney 
has authority to take and certify an 
affidavit or complaint.—Stalcup v. 
State, 269 S.W. 1044, 99 TexCr. 416 
-Pierson v. fetate, 180 S.W. 1080, 
78 TexCr. 275. 


(2) The fact that the prosecuting 
officer was the notary before whom 
the affidavits on which an Informa¬ 
tion is based were acknowledged is 
no objection to the Information filed 
by him where his appointment as 
prosecuting officer was made after 
the affidavits were acknowledged.— 
State V. McCarley, 87 P. 744, 74 TTen, 
879. 

27. Tex—Murphy v. State, 103 S. 
W.2d 766. 132 TexCr. 202—Stacy 
v. State, 258 S.W. 475, 96 TexCr. 
493. 

31 C.J. p 633 note 13. 

28. Fla.—White v. State, 171 So. 
809, 126 Fla. 760. 

29. Ind.—^Hawkins v. State, 26 N.E. 
43, 126 Ind. 294. 

3a Tex—Stevens v. State, 116 S.W. 
2d 384, 134 TexCr. 478—Sullivan 

V. State, 69 S.W.2d 65, 126 TexCr. 
475-_WiUits v. State, 46 S.W.2d 
328, 119 TexCr. 117—Stalcup v. 
State. 269 S.W. 1044. 99 TexCr. 
416—Scott V. State, 9 TexApp. 
434. 

31 C.J. p 634 note 16. 

31. Tex—^Barrington v. State, 32 S. 

W. 2d 837, 116 TexCr. 11—Stacy v. 
State, 268 S.W. 475, 96 TexCr. 493. 

31 C.J. p 634 note 17. 
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thorities require the jurat or signature to show 
clearly the official capacity of the signer, but oth¬ 
ers are less strict in this respect,relying on the 
presumption of regularity to sustain the signature, 
or refusing to sustain the obj*ection that the signa¬ 
ture is not followed by the designation of the sign¬ 
er’s office where it otherwise appears that he was 
an officer authorized to administer oaths.^^ While 
the jurat should show the date of its execution, 
a derical error in the j’urat as to the day on, or 
month in, which the affidavit or complaint was made 
will not vitiate the affidavit or complaint, or the in¬ 
formation based thereon.®*^ The seal of the court 
or clerk need not be attached to the jurat of an 
affidavit sworn to before the clerk®® or before the 
judge;®® but, under some statutes relating to no¬ 
taries and their seals, an information, based on an 
affidavit to which the seal of the notary before 
whom it was verified is not attached, should be 
quashed, and the error in overruling the motion to 
quash is not cured by permitting the notary there¬ 
after to attach the seal.'*® The jurat must show af¬ 
firmatively that the complaint was sworn to before 
the information was filed.^^ 

Knowledge or belief of affiant In some juris¬ 
dictions the complaint or affidavit may be verified 
on information and belief,*® but in others the veri¬ 
fication must be positive and by one who has actu¬ 
al knowledge of the facts,*® and an affidavit on in¬ 


formation and belief is not sufficient.** Under 
some statutory provisions it is sufficient to state 
that affiant has good reason to believe, and does 
believe, that accused coxnmitted the offense,*® al¬ 
though it is no objection to a complaint and an in¬ 
formation based thereon that complainant swears 
to the facts positively, instead of alleging that he 
"has reason to believe and does believe;”*® but a 
recital that affiant has good reason to believe, omit¬ 
ting the allegation that he does believe, that accused 
committed the offense, is fatally defective.*^ Not¬ 
withstanding a statute requiring the affidavit of a 
person who has knowledge of the commission of 
an offense, affiant need not have been an eyevrit- 
ness or have actual knowledge based on personal ob¬ 
servation.*® 

(3) Amendment or Substitution 

A liberal rule prevails with respect to amendment 
of the affidavit or complaint, although reverification is 
required If the amendment is of a material nature. A 
copy of the complaint cannot be substituted for the orig. 
Inal without notice to the accused and without giving 
him an opportunity to be heard. 

An amendment of the affidavit or complaint is 
permissible,*® a liberal rule prevailing in this re¬ 
spect.®® A complaint otherwise complete can be 
amended by the insertion therein of the date of its 
execution, which had been omitted from the blank 
space provided therefor.®^ An unsigned complaint 
on which an information is based may be amended 


92. Tex.—Neely v. State, 16X S.W. 
2d 294, 144 TexCr. 92—Stanley v. 
State. 158 S.W.2d 785, 148 Tex 
Cr. 350—Cook v. State. 132 S.W.2d 
404, 137 TrxCr. 492—Stevens v. 
State. 115 S.W.2d 884, 134 TexCr. 
478. 

31 C.J. p 634 note 18. 

Bara signature InsnffioleBt 
A jurat which simply hears the 
signature of an individual, without 
anything to show that such individ¬ 
ual is an officer anthorized to admin¬ 
ister the oath, is insufficient.—Stan¬ 
ley V. State. 158 S.W.2d 785. 143 
TexCr. 350—Shurbet v. StatOt 50 S. 
W.2d 791. 124 TexCr. 50. 

Amendable defect 
A Jurat to complaint which was in¬ 
sufficient in that it did not show that 
complaint was sworn to before an 
authorized officer could be cunended 
in such respect, and hence prosecu¬ 
tion would not be ordered dismissed 
because of such defect.—Stanley v. 
State. 158 S.W.2d 785, 143 TexCr. 
350. 

38. Ind.—Hawkins v. State, 36 N.Sj. 

419. m Ind. 630. 
il kiJ. p 634 note 19. 

Izkd.—Hotintjoy v. State^ 78 Ind. 
72. ^ 

31 C.J. p 634 note‘20^ 


35, Ind.—^Brooster v. State,* 16 Ind. 
190. 

3a Tex—Neely v. State, 161 S.W. 

2d 294. 144 TexCr. 92. 

37. Colo.—Noble ▼. People, 45 P. 
876, 23 Colo. 9. 

Tex—AUen v. State. App., 13 S.W. 
998. 

S8L Ind.—Qualter v. State, 22 N.R 
100, 120 Ind. 92—^Mountjoy v. State. 
78 Ind. 172. 

39. Ind.—^Rosenstein v. State, 36 N. 
B. 652. 9 Ind.App. 29(L 

40. Ind.—^Miller v. State, 24 N.B. 
166, 122 Ind. 855. 

41. Tex—^Bradberry v. State, 152 S. 
W. 169. 68 TexCr. 614. 

42. Ind. — ^Toops V. State, 92 Ind. 18. 
31 C.J. p 634 note 32. 

43. U.S.—Johnstoif v. TJ. 8^ Ala., 87 
P. 187, 80 CCA. 613. 

31 CtJ. p 634 note 34. 

44. Ill.—People v. Shockley, 142 N. 
R 481, 311 ni. 255. 

81 C.J. p 634 note 34 [aj. 

45. Tex—Heenan v. State, 48 S.W. 
2d 264, 120 TexCr. $16. 

Omission of “good” 

A complaint which states that the 
affiant has reason to believe and 
does believe that accused conunltted 
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the offense charged has been held' 
sufficient as against the contention 
that the omission of the word ‘'good'* 
in connection with ‘‘reason to be¬ 
lieve** rendered it defective.—^Loller 
V, State, 159 S.W.2d 132, 143 Tex 
Cr. 423. 

46b Tex—^Bason v. State, 154 S.W. 
1196, 69 TexCr. 634. 

47. Tex—^Betels v. State. Cr., 168 
S.W.2d 499—Adkins v. State, Cr., 
167 S.W.2d 1029—Self v. State, 156 
S.W.2d 626, 148 TexCr. 39—Cook 

V. State, 182 S.W.2d 404, 137 Tex 
Cr. 492—Ward v. State, 21 S. 

W. 2d 297, 119 TexCr. 48, 121 Tex 
Cr. 260—Smith v. State. 280 S.W. 
581, 103 TexCr. 228. 

31 C.J. p 684 note 33 [al. 

48. Colo.—^Brock v. People, 54 P.2d 
892, 98 Colo. 225. 

31 C.J. p 634 note 35. 

49. Tex—Sullivan v. State, 69 S. 
W.2d 66, 125 TexCr. 476—Stacy 
V. State, 258 S.W. 476, 96 TexCr. 
493. 

Utah.—State v. Hay, 172 P. 721, 52 
Utah 80. 

60. Ill.—People v. Shockley, 142 N. 
m 481, 311 Ill. 255. 

61. Tex—Chapman v. State, 119 
S.W.2d 1047, 135 TexCr. 298. 
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by adding the signature.52 The jurat to a complaint 
may be amended before trial by adding the name 
of the officer before whom it was made.®2 The offi¬ 
cer who administered the oath may, by permission 
of the court, amend the jurat at a proper time,®"^ 
but not after verdict,®® or, without leave of court 
or consent of accused, after the information is 
filed.®® After a material amendment the affidavit 
must be resworn to ;®'^ and an amendment designed 
to remedy the absence of the officer’s jurat is not 
warranted without proof that the oath was admin¬ 
istered.®® 

A copy of the complaint cannot be substituted for 
the original, on the ground, for example, that the 
original has been lost or mislaid, without notice to 
accused or his counsel and without giving him an 
opportunity to contest the substitution.®® 

(4) Filing 

An affidavit or cotnplaint must be filed either before 
or at the time of filing the Information. Filing is ac¬ 
complished by presenting the paper to the clerk, and the 
absence of a file mark is not fatal. 

It is generally required, under the statutes, that 
the affidavit or complaint be filed,®® either before or 
at the time of filing the information,®i and the fail¬ 
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ure to file it at the proper time is not cured by 
filing it after the case is tried.®® 

A substantial compliance with statutes requiring a 
prosecuting attorney making a complaint verified on 
information and belief to file with the magistrate 
the deposition of some witnesses on which the infor¬ 
mation was based is sufficient.®® An affidavit or 
complaint which is deposited with, or delivered or 
presented to, the clerk of the proper court is suffi¬ 
ciently filed,®^ and the absence of the clerk’s file 
mark or indorsement of filing is not fatal.®® Where 
the information and affidavit or complaint are pre¬ 
sented or found together, an indorsement of the 
filing of the information sufficiently shows the fil¬ 
ing of the affidavit or complaint.®® 

c. Preliminary Examination 

A preliminary examination before a proper tribunal is 
in some Jurisdictions a necessary prerequisite to the filing 
of an information, at least In felony cases. Such exam¬ 
ination may be dispensed with under certain circum¬ 
stances, however, and In any event may be waived by 
the accused. 

By constitutional or statutory provision in some 
jurisdictions a preliminary examination, unless 
waived, is a prerequisite to the filing of an infor¬ 
mation,®*^ at least, in some jurisdictions, in the case 
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52. Tex—^Boren v. State, 192 S.W. 
1063, 80 TexCr. 685. 

53. Tex.—Compere v. State, 295 S. 
W. 614, 107 TexCr. 95. 

54b Tex.—^Nelman v. State, 16 S.W. 

253, 29 Tex.App. 360. 

31 C.J. p 634 note 28. 

55. Tex—Nelman v. State, supra. 

56. Tex.—Montgomery v. State, 131 
S.W. 1087, 60 TexCr. 303--CarroU 
V. State, 118 S.W. 1031, 56 TexCr. 
78. 

57. Ill.—People v. Shockley, 142 N. 
K 481, 311 Ill. 255. 

Xaterlineation. by county attorney 
The amendment of complaint by 
county attorney, in prosecution for 
selling whisky in a dry area, by in¬ 
terlining certain phrases with 
court’s permission Invalidated com¬ 
plaint.—Phariss v. State, 126 S.W.2d 
981, 136 TexCr. 504. 

56. Tex—Sullivan v. State, 69 S.W. 
2d 65, 126 TexCr. 475—Stacy v. 
State, 258 S.W. 476, 96 TexCr. 
499. 

59. Tex—Mazurek v. State, 75 S.W. 

2d 92, 127 TexCr. 49. 

50, Mo.—State v. Coleman, 84 S,W. 

978, 186 Mo, 151, 69 L.B.A. 881. 

31 C.J. p 634 note 37. 

Necessity of filing Information see 
infra § 76. 

61, Ind.—State v. De Long, 88 Ind. 
312. 

31 C.J. p 634 notes 37, 89. 

42 C. J.S.-59 


Time of filing information see in¬ 
fra § 75. 

Formal filing order may be made 
at any time before trial.—Dinger v. 
XT. S., C.C.A.N.D., 28 P.2d 648. 

62. Tex.—^Moore v. State, Cr., 105 S. 
W. 817. 

63. N.D.—State v. Hozum, 80 N.W. 
477, 8 N.D. 548, 

64. Mo.—State v. Nichols, 49 S.W. 
2d 14, 330 Mo. 114—State v. Cole¬ 
man, 84 S.W. 978, 186 Mo. 161, 69 
L.II.A. 381. 

Tex—Graham v. State, 136 S.W.2d 
830, 138 TexCr. 449—West v. 

State. 2 S.W.2d 271, 108 TexCr. 
647, 

Mode of filing and record of infor¬ 
mation see infra § 74. 

65. Mo.—State v. Breeding, App., 
256 S.W. 672. 

Tex.—^West v. State, 2 S.W.2d 271, 
108 TexCr, 647—Stalcup v. State, 
269 S.W. 1044, 99 TexCr. 416. 

31 C.J. p 635 note 41. 

Zudomement nunc pro tunc 
Where clerk fails to make Indorse¬ 
ment of filing on complaint when 
pre9entedf court may thereafter per¬ 
mit him to indorse as of filing date. 
—West V. State, 2 S.W,2d 271, 108 
TexCr. 647. 

66. Tex—^West v. State, supra. 

81 C.X P 636 note 42. 

Indorsement on complaint as show-, 
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ing filing of information see infra 
§ 74. 

87. Kan.—State v. Howland, 110 P. 

2d 801, 153 Kan. 352. 

Mich.—^People v. Dochstader, 264 N. 
W. 356, 274 Mich, 238—^People v. 
McDonald, 206 N.W. 516, 233 Mich. 
98. 

Mo.—State V. Lettrell, 39 S.W.2d 556. 
S.D.—State v. Anderson, 244 N.W. 
119, 60 S.D. 187. 

Utah.—State v. Freeman, 71 P.2d 
196, 93 Utah 126—State v. Leek, 
39 P.2d 1091, 85 Utah 631. 

Wyo.—State v. Vines, 64 P.2d 826, 
49 Wyo. 212. 

31 C.jr. p 628 note 19, p 629 note 29. 
Waiver of objection by pleading to 
merits see infra § 301. 

Purpose of examination is to safe¬ 
guard accused from groundless and 
vindictive prosecution, and to pre¬ 
vent an abuse of power by the pros¬ 
ecuting attorney.—State v. McKin¬ 
ley, 111 S.W.2d 115, 341 Mo. 1186— 
State ex rel. McCutchan v. Cooley, 12 
S.W.2d 466, 321 Mo. 786. 

Ziling of information before waiver 
Where there has been no prelim¬ 
inary examination because of ac¬ 
cused’s waiver of his right thereto, 
a paper filed before the time of the 
waiver cannot function as an infor¬ 
mation since an information cannot 
be filed prior to accused’s waiver of 
his right to a preliminary hearing. 
—State V. Madden, 24 S.W.2d 1003, 
324 Mo. 877. 
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of a prosecution for a felony,®^ although not where 
the charge is a misdemeanor.®^ In other juris¬ 
dictions, however, particularh’ in the absence of a 
constitutional or statutory provision requiring it, a 
preliminary examination is not necessary before the 
filing of an information.'^® An information may be 
filed without a preliminary examination where such 
examination is waived,"^ in which case an infor¬ 
mation can be filed charging the offense set forth 
in the preliminary complaint.’^- Under some stat¬ 
utes the requirement of a preliminary examination 
or waiver thereof is dispensed with under certain 
circumstances,'*3 as, for example, in the case of a 
prosecution against fugitives from justice,or 
where the information is filed in a particular court"^® 
or within a certain period preceding or following 


the first day of a regular term of court,or where 
the offense is committed during the continuance of 
a term of court,or where the grand jur>' has di¬ 
rected the prosecuting attorney to file an informa¬ 
tion and its direction has been approved by court 
order,**® or where an information has been substi¬ 
tuted for an indictment as provided by statute.'^® 
In some jurisdictions an examination is not neces¬ 
sary where the information is filed by order or leave 
of the court,®® although, in the absence of leave of 
court, the information can be filed only after exam¬ 
ination.®^ 

To justify the filing of an information it is re¬ 
quired by some authorities that the proof submitted 
on the preliminary examination be of the same 
character and sufficiency as would be required to 


68. Mo.—State v. Nichols, 49 S.W‘.2d 
14. 330 Mo. 114—State v. McNeal, 
262 S.W. 1025, 304 Mo. 119. 

N.M.—State v. Parker, 2S5 P 490, 34 
N.M. 486. 

Okl.—Rickman v. State. 106 P.2d 280, 
70 Okl.Cr. 355—Evinger v. State. 
45 P.2d 552, 57 Okl.Cr. 63—Simp¬ 
son V. State, 217 P. 1054, 24 Okl. 
Cr. 275. 

31 C.J. p 628 note 20. 

After setting aside of indictment 
(1) The rule set forth in the text 
applies where it is proposed to file 
an information after a previous in¬ 
dictment has been set aside on de¬ 
murrer.—Davenport v. State, 202 P. 
18. 20 Okl.Cr. 253. 

<2) Right to file information after 
demurrer to indictment has been 
sustained see supra S 16. 

69. Anz.—State v. Superior Court 
of Arizona, within and for Pinal 
County, 229 P. 96, 26 Ariz. 584. 

Wyo.—State v, Levand, 262 P. 24, 
37 Wyo. 372, rehearing denied 263 
P. 623, 37 Wyo. 372. 

31 C.J. p 628 note 21. 

70. Wash.—State v. Shears, 205 P. 
417, 119 Wash. 275—State v. Mc- 
Gilvery, 55 P. 115, 20 Wash. 240— 
State V. Williams, 43 P. 16, IS 
Wash. 335. 

31 C.J. p 628 note 18. 

71. Idaho.—Ex parte Elnudtson, 79 
P. 641, 10 Idaho 676. 

Kan.—State v. Howland, 110 P.2d 
801, 153 Kan. 352. 

Mich.—^People v. Dochstader, 264 N. 

W. 366, 274 Mich. 238. 

Mo.—State v. Miller, 56 S.W.2d 92, 
331 Mo. 675—State y. Lettrell, 39 

, SfcW.2d 666. 

StP.—State V, Anderson, 244 N.W. 
>lSfc9,.fiO SJD, 187. 

Vines, 54 P.2d 826, 

31 CU-tPHliM 

Waiver sC prelimiaary examination 
g^rally see Criminal liaw J 833. 


72. Okl.—Paul V. State, 272 P. 485, 
41 Okl.Cr. 164. 

Conformity of information with af¬ 
fidavit or complaint see infra sub¬ 
division f (2) of this section. 

73. Mich.—^People v. McDonald, 206 
N.W. 516, 233 Mich. 98. 

31 C.J. p 629 note 28. 

74. Kan.—State v. Howland, 110 P. 
2d 801, 153 Kan. 352—State v. Gra¬ 
dy, 76 P.2d 799. 147 Kan. 268. 

Neb.—Meyers v. State, 177 N.W. 177, 
104 Neb. 356. 

S.D.—State v, Anderson, 244 N.W. 
119, 60 S,D. 187. 

Wyo.—State v. Tines, 54 P.2a 826, 
49 Wyo. 212. 

31 C.J. p 629 note 23—16 C.J. p 314 
note 83. 

75. N.D.—State v. Lesh, 145 N.W. 
829, 27 N.D. 165—State v. Gottlieb, 
129 N.W. 460, 21 N.D. 179. 

7GL Wyo.—State v. Vines, 54 P.2d 
826, 49 Wyo. 212. 

31 CJ. p 629 note 27. 

Ability to try case during prescribed 
period 

The right to file the information 
during the thirty-day period imme¬ 
diately following the first day of the 
regrular term of court without pre¬ 
liminary examination does not de¬ 
pend on the ability of the court to 
try the case during that period.— 
State V. Vines, supra. 

Necessity of jury 

Under a statute permitting an in¬ 
formation to be filed without a 
prior preliminary examination when¬ 
ever an offense is charged within a 
prescribed period immediately fol¬ 
lowing the first day of a regular 
term of court, provided such court 
shall continue in session for such 
period, a term of court may con¬ 
tinue in session, within the meaning 
of the proviso, without the presence 
of a jury.—State v. Vines, supra. 

77. N.D.—State v. Finlayson, 169 N. 
W. 581, 41 N.D. 77. 
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78. N.T.—^Dodge v. Supreme Court 
of New York, 12 N.B.2d 538, 541, 
276 N.Y. 444, affirming 291 N.Y.S. 
627, 249 App.Div. 103—People ex 
rel. Reis v. Warden of Bronx Coun¬ 
ty Jail of City of New York, 269 N. 
Y.S. 433, 150 Mlsc. 801, affirmed 
264 N.Y.S. 948. 239 App.Div. 891, 
appeal denied 265 N.Y.S. 956, 240 
App.Div. 761. 

“The direction of the grand jury 
and the order of the Court of Gen¬ 
eral Sessions approving that direc¬ 
tion is a determination that no pre¬ 
liminary hearing In the Magistrates’ 
Court need be had.”—Dodge v. Su¬ 
preme Court of New York, supra. 

la absence of grand jury direction, 
approved by the court, criminal ac¬ 
tion cannot be Instituted in the court 
of special sessions without a pre¬ 
liminary magistrate’s hearing.—Peo¬ 
ple V. Hughes, 292 N.Y.S. 483, 161 
Misc. 405, affirmed People v. Speiser, 
297 N.Y.S. 616, 251 App.Div. 807, and 
People V. Hughes, 298 N.Y.S. 188, 
251 App.Div. 807, affirmed 13 N.B.2d 
1 460, 277 N.T. 531, reargument grant¬ 
ed 14 N,E.2d 180, 277 N.Y. 696, re¬ 
argued People V. Speiser, 14 N.E.2d 
380, 277 N.T. 342. 

79. Mo.—State v. Lettrell, 39 S.W.2d 
556. 

80. Mont.—State ex reL Juhl v. Dis¬ 
trict Court of First Judicial Dlst. 
in and for Jefferson County, 84 P. 
2d 979, 107 Mont. 309, 120 A.L.R. 
853—State v. Foot, 48 P.2d 1113, 
100 Mont. 33. 

31 aJ. p 629 note 24. 

Leave of court see supra S 68. 

81. Mont.—State v. Foot, supra. 
Alternative procedures 

Before an Information is filed 
there must be either an examination 
and commitment, or leave of the 
court; but both steps are not re¬ 
quired.—State ex reL Juhl v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Jefferson County, 84 P.2d 
979, 107 Mont 309, 120 A.L.R. 358. 
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support an averment in an indictment must 

disclose reasonable or probable cause for believing 
accused guilty of an offense.^3 In the case of an 
information predicated on evidence presented to 
the prosecuting attorney, it has been held, under 
some statutes, that the prosecuting attorney is sub¬ 
ject to the same requirements as to the sufficiency 
of the evidence to sustain the filing of an informa¬ 
tion as bind the grand jury in finding an indict¬ 
ment, and has authority to file an information only 
when in his judgment the evidence before him is 
sufficient to warrant a conviction but there is 
other authority holding that the sufficiency of the 
evidence so presented is a matter of which the 
prosecuting attorney must be the sole and final 
judge and as to which neither the court nor ac¬ 
cused may inquire.^s 

A substantial compliance with statutes requiring 
the examining magistrate to inform accused of his 
right to counsel in every stage of the proceedings 
is sufficient^® 

Before whom held; coroners inquisition. In a 
jurisdiction in which a justice of the peace is lim¬ 
ited in the exercise of his jurisdiction to matters 
that take place within his district, an information 
is defective which is based on a preliminary exam¬ 
ination held by a justice of a district other than 
that in which the offense was committed.®*^ The 
prosecuting attorney need not, before filing an in¬ 
formation, hear the evidence on which it is based;®® 
at least, informations filed by him need not be based 
solely and exclusively on the testimony taken be¬ 
fore him,®® but may be based on testimony taken 
before a justice of the peace®® or a county judge.®i 

Where a preliminary examination and commit¬ 


ment are required by statute, the inquisition of a 
coroner’s jury is not a sufficient basis for an in¬ 
formation if, under the laws of the state, coroners 
are not committing magistrates. 

Filing of a transcript or certificate by the exam¬ 
ining magistrate is not, in at least one jurisdiction, 
a prerequisite to the right of the district attorney 
to file an information for a felony;®® and any stat¬ 
utory requirement that the transcript of the testi¬ 
mony taken on the preliminary examination be filed 
in the trial court before the information is filed is, 
of course, inapplicable where accused has waived 
examination.®^ 

Loss of papers. Where there has been a prelim¬ 
inary examination, the loss of the papers showing 
such examination does not necessitate a new ex¬ 
amination,®® for the state may prove the contents 
of such papers by parol;®® and the loss of the com¬ 
plaint does not necessitate a preliminary examina¬ 
tion where the right to such examination has pre¬ 
viously been waived.®^ 

d. Finding and Commitment 

In some Jurisdictions there must be a finding of 
probable cause, and a commitment or binding over, be¬ 
fore the information is filed. The commitment may state 
the offense generally; and amendable or immaterial de¬ 
fects therein do not invalidate the Information. 

A finding of probable cause, or a commitment or 
binding over, is not necessary before the filing of 
an information, in the absence of a constitutional 
or statutory provision so requiring.®® In some ju¬ 
risdictions, however, by virtue of statutory or con¬ 
stitutional provision, an information cannot be filed 
unless accused has been committed, bound over, or 
held to answer,®® so that it cannot be filed if, as a 


82. Mich.—People v. McDonald, 206 
N.W. 616, 233 Mich. 98. 

Proof of former convlotioii 
To Justify a charge of former con¬ 
viction in the information, proof to 
sustain it must have been submitted 
on the preliminary examination.— 
I^eople V. McDonald, supra.. 

83. Idaho.—^Ex parte Knudtson, 79 
P. 641, 10 Idaho 676. 

84. Or.—State v. Kelliher, 88 P. 
867, 49 Or. 77. 

85. Pla.—^Prevatt v. State, 184 So. 
860, 135 Fla. 226. 

Showing as to insnfllclency of tes¬ 
timony 

The fact that order transferring 
cause from circuit court to criminal 
court of record was entered some 
time after information was filed was 
not sufficient foundation to support 
claim that there, was not sufficient 
testimony before county solicitor up¬ 
on which to base the information.— 


Haddock v. State, 192 So. 802, 141 
Fla. 132. 

88. Cal.—People v. White, 120 P. 

61, 17 Cal.App. 486. 

31 C.J. p 629 note 33. 

87. Fla.—White v. State, 171 So. 
809, 126 Fla. 760. 

88. Mo.—State v. Henan, 143 S.W. 

877, 163 MO.APP. 368—State v. 

Feagan, 70 Mo.App. 406. 

89. Fla.—State ex rel. Wendler v. 
Coleman, 187 So. 69$, 137 Fla. 
177—Cortes v. State, 185 So. 323, 
185 Fla. 689—^Anderson v. State, 
183 So. 735, 134 Fla. 290. 

90. Fl«u—^Anderson v. State, supra. 

91- Fla.—Cortes v. State, 186 So. 
323. 135 Fla. 589. 

92. Idaho.—In re Sly, 76 P. 766, 
9 Idaho 779. 

93. N.M.—State v. Parker, 285 P. 
490, 34 N.M. 486. 
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Filing of transotlpt held not Jnxls- 
diotional 

An Information filed a short time 
before the magistrate’s transcript 
is filed IS not void for lack of Ju¬ 
risdiction where accused does not 
allege or offer to show that a pre¬ 
liminary examination was not in fact 
held.—State v. Parker, supra. 

94. Mich.—^People v. Richardson, 
214 ‘N.W. 965, 239 Mich. 696. 

95. Mich.—^People v. Coffman, 26 N. 
W. 207, 59 Mich. 1. 

96. Mich.—People v. Coffman, supra. 

97. Idaho.—^In re Jay, 79 P. 202, 
10 Idaho 540. 

98. U.S.—U. S. V. Achen, D.C.N.T.. 
267 F. 695. 

31 C.J. p 628 note 18. 

99. Ariz.—^Turley v. State, 59 P.2d 
312, 48 Ariz. 61. 

Okl.—^Steiner v. State, 243 P. 1002, 
83 Okl. 298. 
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result of the preliminary examination, accused has 
been discharged by the committing magistrate;^ 
there must be a finding by the examining magis¬ 
trate that an offense has been committed and that 
there is probable cause to believe accused guilty 
thereof,2 at least where the prosecution is for a 
felony.3 Under some provisions a commitment is 
necessary if, and only if, leave of court has not 
been obtained.^ 

Sufficiency of commitment. A commitment is 
sufficient to support an information where the com¬ 
mitment states the offense generally by its legal 
name, and it is unnecessar}’’ that the precise details 
of the manner in which the crime was committed 
be set forth, particularly where the information de¬ 
fines the crime and sets forth specifically the facts 
constituting the crime.^ The information is not 
invalidated by immaterial or amendable defects in 
the order or warrant of commitment.® It is not in¬ 
validated by the fact that the committing magis¬ 
trate improperly holds accused to answer for sev¬ 
eral offenses;^ or by the omission from the com¬ 
mitment of a statement of the degree of the of¬ 
fense,® even though it may, under the statutes, be 
either a felony or misdemeanoror by the exam¬ 
ining magistrate’s failure to indorse the commit¬ 
ment order on the complaint or any of the other 
depositions taken by him,^® provided the order is 
made and entered on his docket.ll 

Filing. It is necessary, under some statutes, that 
the magistrate’s order holding accused to answer be 
filed in the trial court; if the finding and order are 


not in the transcript as sent to the trial court, it is 
the duty of the trial court to ascertain whether the 
finding and order have in fact been made, and, if 
they have, to have them certified to the trial court 
and there filed.^® 

e. Presentment of Grand Jury 

Where the information Is based on a grand Jury pre¬ 
sentment, the presentment must sufficiently describe the 
offense and show the illegality of accused’s act. 

Under some statutes informations may be based 
on a presentment of a grand jury.^® A present¬ 
ment, to be a proper foundation for an information, 
must contain every matter necessary to render the 
act imputed to accused unlawful, and the supposed 
offense must be described with at least reasonable 
certainty.i^ 

f. Conformity with Preliminary Proceedings 

(1) In general 

(2) With affidavit, complaint, or war¬ 

rant 

(3) With commitment 
(1) In General 

In Jurisdictions In which a preliminary examination 
Is required, the information must charge an offense re¬ 
vealed by the evidence adduced thereon. It is proper, 
however, to charge an offense which Is substantially the 
same as, or which la included in, that disclosed by the 
preliminary proceedings. 

Where a preliminary examination is required, and 
has not been waived, the information must be based 
on the proof submitted thereon and cannot charge 
an offense wholly unrelated to the transactions or 


S.D.—state v. Anderson, 244 N.W. 
119, 60 S.D. 187. 

Utah.—State v. Freeman, 71 P.2d 
196, 93 Utah 125. 

31 C.J. p 628 note 19, p 629 notes 29, 
37. 

«OoniinitnL6iit” as used In CaL 
Const art 1 S 8, ^aranteeing; an 
examination and commitment by a 
magistrate before prosecution by In¬ 
formation, means the sending of a 
person charged with an offense to 
prison to await his being held to 
answer, and not the warrant or mit¬ 
timus by which such person is sent 
to prison.—People v. Lee Ah Chuck, 
6 P. 859, 66 CaL 662. 

1. S.D.—State v. Anderson, 244 N. 
W. 119, 60 SJO. 187. ; 

% Kan.—State v. Howland, 110 P.2d 
841, 153 Kan. 352. 

Okl,—Steiner v. State, 243 P. 1002, 
31 OkLCr. 298. 

17tapi.-^4St^e V. , Freeman, 71 P.2d 
196, 93 Utah 125. 

SlHGUr.lP 838 qffbejl9, p 62$ notes 36, 
37 . 


‘"This binding conclusion and find¬ 
ing of the examining magistrate is 
a Judicial determination, and consti¬ 
tutes the basis of the right of the 
prosecuting attorney to proceed in 
the circuit court by filing an infor¬ 
mation against defendant. Without 
such finding and determination by 
I the examining magistrate, the prose- 
j cuting attorney is without jurisdic- 
I tion to proceed in the circuit court 
by filing an information against de- 
I fendant,”—^People v. Dochstader, 264 
iN.W. 356, 358, 274 Mich. 288. 

3. Mo.-^tate v. McKinley, 111 S.W, 
2d 115, 341 Mo. 1186—Ex parte 
Saxbury, 18 S.W.2d 1041, 323 Mo. 
194—State ex reL McCutchan v. 
Cooley, 12 S.W.2d 466, 321 Mo. 786. 

Okl.—Steiner v. State, 243 P. 1002, 
33 OkLCr. 298. 

4. Mont—State ex reL Juhl v. Dis¬ 
trict Court of First Judicial Dist 
in and for Jefferson County, 84 P. 
2d 979, 107 Mont 309, 120 A.L.R. 
353—State v. Foot, 48 P.2d 1118, 
100 Mont 33. 

Leave of court see supra \ 68. 
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5. Ariz.—^Duke v. State, 64 P.2d 
1033, 49 Ariz. 93. 

S. CaL—^People v. White, 120 P. 61, 
17 CaLApp. 486. 

7. Idaho.—State v. Bilhoa, 190 P. 
248, 33 Idaho 128. 

8. Ariz.—Solice v. State, 193 P. 19, 
21 Ariz. 592. 

31 aj. p 629 note 40. 

9. CaL—People v. Lapique, 103 P. 
164, 10 CaLApp. 669. 

81 C.J. p 630 note 41. 

10. CaL—People v. Tarbox, 46 P. 
896, 115 CaL 57. 

81 C.J. p 630 note 43. 

11. CaL—^People v. Tarbox, supra. 

12. Okl.—Steiner v. State, 243 P. 
1002, 33 OkLCr. 298. 

13. Va.—Wilson v. Commonwealth, 

12 S.B. 108, 87 Va. 94—Common¬ 
wealth V. Christian, 7 Gratt 631, 
48 Va. 631. 

14. Va.—^Bishop v. Commonwealth, 

13 Gratt 735. 54 Va. 788, 
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facts considered or testified to on the examination.^^ 
However, the information may, according to some 
authorities, charge accused with any offense estab¬ 
lished by the evidence or depositions taken before 
the committing magistrate,and the offense need 
not be one set forth in the affidavit or complaint, as 
discussed infra subdivision f (2) of this section, or 
in the commitment, as discussed infra subdivision 
f (3) of this section; but as shown infra subdivi¬ 
sion f (2) of this section, it is held broadly by other 
authorities that the information must conform to 
the affidavit or complaint. 

It is sufficient, to meet the requirement of con¬ 
formity between the information and the prelimi¬ 
nary proceedings, that the offense charged in the 
information is substantially the same as that de¬ 
scribed in the preliminary proceedings,^'^ and or¬ 
dinarily the information may charge an offense in¬ 
cluded in that for which accused was examined.^^ 
An erroneous designation of the offense in the ex¬ 
amining magistrate’s docket need not be followed in 
the information.!^ Where accused has had two pre¬ 
liminary examinations, the validity of an informa- 
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tion based on the second examination and charging 
him with a particular degree or grade of an offense 
is not affected by the fact that on the first exam¬ 
ination he was held only for a lower degree or 
grade.20 

(2) With Affidavit, Complaint, or Warrant 

Some authorities require the information to conform 
with the affidavit or complaint. Others require such con¬ 
formity if there has been no preliminary examination, but 
not otherwise. Even where conformity Is required, how¬ 
ever, an immaterial variance, such as a variance in 
charging formal or nonessential matters. Is not fatal. 

Some authorities hold broadly that the material al¬ 
legations of an information must conform to those 
in the complaint or affidavit on which it is found- 
ed,2! and that to sustain an information which does 
not follow the complaint would violate a constitu¬ 
tional provision authorizing prosecution by infor¬ 
mation only after examination and commitment by 
a magistrate.22 According to other authorities, 
however, if there has been a preliminary examina¬ 
tion the information need not charge only the of¬ 
fense stated in the complaint,^^ or in the complaint 


15. Cal.—^People v. Fyfe, 283 P. 378, 
102 Cal.App. 649. 

Mich.—People v. McDonald, 206 N.W. 
516, 233 Mich. 98—People v. Mc- 
Millen, 18 N.W. 390, 52 Mich. 627. 
Okl.—Bandy v. State, 165 P. 616, 13 
OkLCr. 468. 

Wis.—Mark v. State, 280 N.W, 299, 
228 Wis. 377, appeal dismissed 
Mark v. State of Wisconsin, 60 S. 
Ct. 264, 308 U.S. 520, 84 L.Bd. 442. 
31 C.J. p 630 note 48. 

16. Kan.—State v. Miner, 243 P. 
318, 120 Kan. 187—State v. Hand- 
rub, 213 P. 827, 113 Kan. 12. 

Wis.—State ex rel. Dinneen v. Lar¬ 
son, 284 N.W. 21, 231 Wis. 207, 
rehearing denied 286 N.W. 41, 231 
Wis. 207—Mark v. State, 280 N.W. 
299, 228 Wis. 377, appeal dismissed 
Mark v. State of Wisconsin, 60 
S.Ct. 264, 308 U.S. 520, 84 L.Ed. 442 
—State ex rel. Kropf v. Gilbert, 
251 N.W. 478, 213 Wis. 196—Scott 
V. State, 248 N.W. 473, 211 Wis. 
548. 

31 C.J. p 630 note 60. 

Sue process 

Statute authorizing the district at¬ 
torney to file such information aa 
the facts brought out on a prelimi¬ 
nary examination warrant does not 
violate constitutional inhibitions 
against holding a person to answer 
for criminal oftense without due 
process of law.—Mark v. State, ^80 
N.W. 299, 228 Wis. 377, appeal dis¬ 
missed Mark v. State of Wisconsin, 
60 S.Ct 264, 408 U.S* 620, 84.L.Bd. 
442. 


In. California 

(1) Since the amendment in 1927 

of Pen.Code § 809, the rule is as set 
forth in the text.—^People v. Bird, 
300 P. 23, 212 Cal. 632—People v. 
Rhodes, 30 P.2d 1026, 137 Cal.App. 
385—People v. Malowitz, 24 P.2d 
177, 133 Cal.App. 260—^People v. 

Wyatt, 8 P.2d 901, 121 CaLApp. 180 
—People V. Barnett, 278 P. 885, 99 
CaLApp. 409. 

(2) The amendment of the code 
does not violate the constitutional 
provision requiring prosecutions by 
information to be after examination 
and commitment by a magistrate.— 
People v. Bird, 300 P. 23, 212 Cal. 
632—^People v. Sanders, 283 P. 136, 
102 Cal.App. 237. 

(3) Prior to the amendment it 
was required that the information 
correspond with the commitment.— 
People V. Bomar, 238 P. 758, 73 CaL 
App. 372—31 C.J. p 630 note 51. 

To, Oklahoma 

(1) There is authority announcing 
the rule set forth in the text—^Ex 
parte Tiner, 116 P.2d 282, 72 Okl.Cr. 
250—Potts v. State, 113 P.2d 839, 72 
OkLCr. 91. 

(2) As shown infra subdivision f 

(3) of this section, however, there 
is other Oklahoma authority hold¬ 
ing that the information should 
charge only the offense for which 
^accused was held. 

17- OkL—Mason v. State, 212 P. 

1028, 23 OkLCr. 111. 

31 C.X p 681 note 64. 
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la Idaho.—State v. McGreevey, 105 
P. 1047, 17 Idaho 463. 

31 C.J. p 631 note 66. 

la Mo.—State v. Anderson, 158 S. 

W. 817, 252 Mo. 83. 

31 C.J. p 631 note 58. 

20. Neb.—^Thompson v. State, 85 N. 
W. 62, 61 Neb. 210, 87 Am.S.R. 453. 

21. Tex.—Languod v. State, 141 S. 

W.2d 593, 189 Tex.Cr. 480—Mont¬ 
gomery V. State, 184 S.W.2d 287, 
138 TexCr. 82—^Bayless v. State, 
123 S.W.2d 354, 136 Tex,Cr. 1— 
Story V. State, 69 S.W.2d 414, 126 
Tex.Cr. 685—Parsons v. State, 59 
S.W.2d 1084, 123 Tex.Cr. 676— 

McNeely v. State, 54 S.W.2d 612, 
122 Tex.Cr. 173—Jarrell v. State. 
49 S.W.2d 752, 120 Tex.Cr. 306— 
Frock V. State, 23 S.W.2d 728. 114 
Tex.Cr. 411. 

81 C.J. p 635 note 43. 

A 2 L aocnsed who has not had, or 
has waived, a preUmlnaxy *h«aWiig- 
may not be committed on a com¬ 
plaint charging one offense and then 
be charged €Uid tried on an informa¬ 
tion charging a different offense, un¬ 
less it is an included offense.—State 
V, Leek, 89 P.2d 1091, 85 Utah 531. 

22. Utah.—State v. Sheffield, 146 P. 
806, 45 Utah 426—State v. Pay, 146 
P. 300, 46 Utah 411, Ann.Cas.l917E 
173. 

23. Cal.—^People v. Barnett, 278 P. 

I 885, 99 Cal.App. 409. 

Wis,—State ex rel. Dinneen v. Lar¬ 
son, 284 N.W. 21. 231 Wis. 207, 
rehearing denied 286 N.W. 41, 231 
1 Wis. 207—Mark y.* State, 280 N.W. 
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and warrant,24 but may charge him with any of¬ 
fense shown by the evidence taken before the mag¬ 
istrate, as discussed supra subdivision f fl) of this 
section, or named in the order of commitment, as 
discussed infra subdivision f f3) of this section, 
and thus in such jurisdictions an information filed 
after a preliminary examination may charge ac¬ 
cused with a different degree or grade of the of¬ 
fense charged in the complaint^s or with an offense 
which may subject him to a greater punishment than 
the offense charged in the complaint.^® If a pre¬ 
liminary examination has been waived the informa¬ 
tion must, according to some authorities, be in sub¬ 
stantial compliance with the complaint^^ or must 
follow the complaint and warrant but there is 
authority holding that even where a preliminary ex¬ 
amination has been waived the information need 
not be limited to the charge set forth in the com¬ 
plaint, and may charge any offense or offenses 
growing out of, or relating to, the transaction 
charged in the complaint.29 Under some statutory 
provisions accused may be informed against for any 


crime covered by the transaction set forth in the 
complaint, or necessarily connected therewith, or 
of which he knew he must be guilty if guilty of the 
matter charged in the complaint.30 

Even where it is necessary that the information 
correspond with the complaint, allegations in the 
information which are substantially the same as 
those in the complaint or affidavit are sufficient, and 
an immaterial variance is not fatal.^l The informa¬ 
tion need not be identical in wording with the pre¬ 
liminary complaint,22 and may set forth the offense 
with greater detail,23 or may vary in charging cir¬ 
cumstances, methods, or means, or in formal and 
nonessential matters of the crime.34 Words in the 
information which may be rejected as surplusage 
will not constitute a material variance.25 

The information must designate the same defend¬ 
ant as the complaint,2€ and, where the name of a 
person or corporation is essential to the description 
of the offense, a material variance therein is fa¬ 
tal ;27 but the spelling of a word or name in the 


299, 228 Wis. 277. appeal dismissed 
Mark v. State of Wisconsin, €0 S. 
Ct 264. 308 U.S. 520. 84 LuEd. 442 
—Hobbins v. State, 253 N.W. 670, 
214 Wis. 496—State ex rel. Kropf 
V. Gilbert. 231 N.W. 478, 213 Wis. 
196—Scott V. State, 248 N.W. 473, 
211 Wis. 548. 

31 C.J. p 630 note 54. 

I mper fect oomplaiat 

An information supported by a 
sufficient preliminary hearing: is val¬ 
id notwithstanding the original com¬ 
plaint charges the offense imperfect¬ 
ly.—WilsOn V. State, 246 P. 489, 34 
Okl.Cr. 220. 

Surprise 

Accused could not claim surprise 
because of the inclusion of a par¬ 
ticular charge in the inforaiation 
which was not contained in the com¬ 
plaint where he had ample opportu¬ 
nity to present any defense which 
he had and the evidence taken on the 
preliminary examination disclosed 
to him, the same as to the prosecut¬ 
ing officers, the offenses with which 
he might be charged.—People v. Bar¬ 
nett, 278 P. 885, 99 CaLApp. 409. 

24. Kan.—State v. Miner, 243 P. 
318, 120 Kan. 187—State v. Hand- 
rub, 213 P. 827, 113 Kan. 12. 

31 C.J. p 630 note 55. 

25, Wis.—State v. Doran, 260 N.W. 
771, 213 Wis. 130. 

$1 C.J. p 635 note 45 [d]. 

SB, Cah—^People v. Barnett, 278 P. 

885, 99 CalJ^pp. 409. 

27. OkL—Ex parte TSner, 115 P.2d 
282, 72 OkhOr. 250—Potts v. State, 
113 P.3d «39, 72 Okl.Cr. 91—Rick¬ 
man v; State, 106 P.2d 280, 70 Okl. 
'Or, 356—Uwis v. State, 263 P. 


473, 39 Okl.Cr. 119, modified on 
other grounds 269 P. 328, 40 Okl. 
Or. 365. 

Included offense 

Where the offense named or 
charged in the preliminary complaint 
may be punished by death, and ac¬ 
cused waives a preliminary examina¬ 
tion and no testimony is taken by 
the state, in which case the magis¬ 
trate can only commit accused with¬ 
out bail, the county attorney should 
file an information for the very of¬ 
fense charged in the complaint, and 
not an included offense.—Muldrow v. 
State, 185 P. 332, 16 Okl.Cr. 649. 

2a Kan.—State v. Fields, 78 P. 833, 
70 Kan. 391. 

31 C.J. p 631 note 61. 

Joiy offense contained in warrant 
Where an examination is once 
waived, the prosecuting attorney 
may file an information charging 
any offense contained in the war¬ 
rant.—People v. McDonald, 206 N. 
W. -SIS. 233 Mich. 98—Stuart v. Peo., 
3 N.W. 863, 42 Mich. 265. 

29. Wis.—Thles v. State, 189 N.W. 
539, 178 Wis, 98. 

sa N.D.—state v. Rozum, 80 N.W, 
477, 8 N.D. 548. 

Second offense 

An information charging a crime 
as a second offense may be filed, al¬ 
though the complaint before the 
committing magistrate does not so 
allege, where accused has previous¬ 
ly pleaded guilty to an information 
charging the same offense and hence 
necessarily knows that, if guilty, he 
IS a second offender.—State v. Kac- 
zop, 214 N.W. 800, 55 N.D. 611. 
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31. Okl.—Mason v. State, 213 P. 
1028, 23 OkLCr. 111. 

31 O.J. p 635 note 45, p 631 note 64 
[a]—9 C.J. p 1069 notes 60, 61. 
Absence of prejudice 
An alleged variance between the 
complaint and the Information can¬ 
not avail accused in the absence of 
prejudice to his substantial rights.— 
Hood V, State, 23 S.W.2d -370, 114 
Tex.Cr. 396. 

32. Okl.—Filler v. State, 214 P. 668, 
23 Okl.Cr. 282. 

33. Cal.—^People v. Tibbitts, 236 P. 
217, 71 Cal.App. 709. 

34. Okl.—^Lewis v. State, 263 P. 473, 
39 OkLCr. 119, modified on other 
grounds 269 P. 828, 40 OkLCr. 365. 

35. Tex.—^Brown v. State, 114 S.W. 
2d 879, 134 Tex.Cr. 147. 

31 C.J. p 636 note 47, p 635 note 45 
[c] (1). 

Matter which is surplusage see infra 
§ 155. 

36. Tex.—Riddle v. State, Cr., 25 S. 
W. 21. 

31 C.J. p 636 note 44. 

37. Tex.—Chaney v. State, 128 S.W. 
614, 59 Tex.Cr. 283. 

31 C.J. p 635 note 43 [d]. 

Amendment to conform 
In prosecution for unlawful sale 
of whisky, where there was a vari¬ 
ance between name of purchaser of 
whisky as stated in the complaint 
and as set forth in the Information, 
court Improperly permitted state to 
amend complaint so that it would 
conform to the Information.—^Hed- 
speth V. State, 1-60 S.W.2d 928, 143 
Tex.Cr. 627. 
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complaint in a slightly different manner from that 
in which it is spelled in the information is not nec¬ 
essarily fatal,and, in the absence of prejudice, 
the information is not rendered invalid by the fact 
that the victim of an offense is designated in the af¬ 
fidavit by a name by which she is commonly called, 
and in the information by her true name.^^ 

According to some authorities a difference be¬ 
tween the affidavit or complaint and the informa¬ 
tion as to the date of the offense does not consti¬ 
tute a material variance,^® at least where time is 
not of the essence of the offense but according 
to others a variance between the information and 
the complaint as to the date when the offense was 
committed ordinarily is fatal to the validity of the 

information.'^^ 

(3) With Commitment 

Some authorities require the Information to conform 
with the commitment or order holding accused to answer, 
but others do not; and even where conformity Is re¬ 
quired an Immaterial variance Is not fatal, nor is an In¬ 
formation defective which charges the crime stated in 
the commitment with greater particularity. 

According to some authorities the information 
must correspond with the commitment or order hold¬ 
ing accused to answer,^^ as, for example, under stat¬ 
utes providing that, when an accused has been ex¬ 
amined and committed for an offense it shall be 
the duty of the prosecuting officer to file an infor¬ 
mation charging “such offense”^^ and even under 
statutes or constitutional provisions requiring in 


general terms a preliminary examination and com¬ 
mitment before the filing of an information and 
it has been held that the information must follow 
the commitment rather than the complaint.^® Ac¬ 
cording to other authorities, however, an informa¬ 
tion need not charge the same crime as that named 
in the commitment,^^ fi^t may charge any offense 
established by the evidence taken before the com¬ 
mitting magistrate, as discussed supra subdivision 
f (1) of this section. 

The information may charge accused with any of¬ 
fense named in the order of commitment,and 
need not charge all the offenses of which the com¬ 
mitting magistrate found probable cause to believe 
accused guilty.^® In any event, the fact that the 
information charges an offense different from that 
for which accused was committed does not render 
it void, but merely subject to be set aside on proper 

motion.50 

Even where it is necessary that the information 
correspond with the commitment, a slight or im¬ 
material variance is not fatal,®! and an information 
is not defective which charges the crime stated in 
the commitment, only with greater particularity or 
detail.®^ The information may charge any offense 
or degree of offense included in the offense for 
which accused was held,®^ and a commitment for 
one offense will support an information for another 
offense where the two offenses are of the same gen¬ 
eral nature,' and the one for which accused was 
committed is a higher and more serious offense. 


38. Tex.—Williams v. State, 26 S. 
W.2d 217, 114 Tex.Cr. 616—Hood 
V. State, 23 S.W.2d 370, 114 Tex. 
Cr. 396—Duncan v. State, 279 S.W. 
4'57, 102 Tex.Cr. 612. 

31 C.J.,p 636 note 46 [a], [c] (4), 

Cf], CfiT]. 

39. Mo.—State v. Mundy, 76 S.W. 2d 
1088. 

4a Ind.—^State v. Record, 16 Ind. 

111 . 

31 C.J. p 630 note 54 [b] (1). 

41. Okl.—Ritchie v. State, 287 P. 
1110, 46 Okl.Cr. 155—Swearingen 

V. State, 237 P. 135, 31 OkLCr. 66. 
4A. Tex.—^Bayless v. State, JL23 S. 

W. 2d 354, 136 Tex.Or. 1. 

31 C.J. p 636 note 43 [e]. 

Slfferenoe of one day In the date 
of the alleged offense has been held 
to be a fatal variance.—Bayless v. 
State, supra. 

48. S.D.—State v. Anderson, 2*44 N. 

W. 119, 60 S.D. 187. 

In Oklahoma 

(1) It has been held that the In¬ 
formation should charge only the 
offense for which accused was held, 
and that the county attorney may 
not substitute one offense for anoth¬ 


er.—Paul V. State, 272 P. 486, 41 
Okl.Cr. 164—Lewis v. State, 263 P. 
473, 39 Okl.Cr. 119, modified on oth¬ 
er grounds 269 P. 328, 40 OkLCr. 366. 

(2) As shown supra subdivision f 
(1) of this section, however, other 
Oklahoma authorities hold that 
where there has been a preliminary 
examination accused may be held 
for any offense disclosed on the pre¬ 
liminary examination. 

44. Ariz.—Solice v. State, 193 P. 19, 
21 Ariz. 592. 

31 C.J. p 630 note 61. 

46. Idaho.—State v. McDermott, 17 
P.2d 643, 62 Idaho 602. 

31 CJ. p 630 note 62. 

46. Ariz.—^Duke v. State, 64 P.2d 
1033, 49 Ariz. 93—Fertig v. State, 
133 P. 99, 14 Ariz. 640. 

47. Wash.—State v. Myers, 35 P. 
680, 766, 8 Wash. 177. 

Prosecutor not limited by xnngis* 
txate’s opinion 

Where there has been a prelim¬ 
inary examination the district at¬ 
torney, in determining the offense to 
be charged in the information, is 
not limited by the examining magis¬ 
trate’s opinion as to the offense com¬ 
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mitted by accused.—^Bobbins v. 
State, 253 NT.W. 570, 214 Wis. 496— 
31 C.J. p 630 note 50 [a] (1). 

48;. CaL—^People v. Barnett, 278 P. 
886, 99 CaLApp. 409. 

49. Kan.—State v. Hobl, 194 P. 921, 
108 Kan. 261. 

26 C.J. p 930 note 45. 

50. Cal.—People v. Lepori, 169 P. 
692, 35 CaLApp. 60. 

51- Ariz.—Quayle v. State, 165 P. 
•331, 19 Ariz. 91. 

31 C.J. p 631 note 64 [a] (4)-(3). * 

Use of equivalent words 
A commitment holding accused 
for the offense charged in the “depo¬ 
sition” is sufficient to support an 
information chargmg accused with 
the offense stated in the “complaint,” 
the two words as so used being 
equivalent.—^People v. Hlnshaw, 227 
P. 156, 194 CaL L 

52. CaL—^People v. Hinshaw, supra 
—^People V. Lepori, 169 P. 692, 35 
Cal.App. 60, rehearing denied 1*69 
P. 694, 35 CaLApp. 60. 

53. Okl.—^Lewis v. State, 263 P. 473,, 
39 Okl.Cr. 119, modified on other 
grounds 269 P. 328, 40 OkLCr. 366. 
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§ 74 

and the difference could not possibly mislead or 
prejudice the rights of accused.^^ The fact that the 
magistrate uses the singular “crime” in finding that 
an offense was committed does not require that the 
information be limited to a single count.®^ 

§ 74 . -Mode of Filing and Record of In¬ 

formation 

An Information Is filed by its delivery to the clerk, 
provided there is a bona fide transfer of custody from the 
prosecuting attorney. Failure of the clerk to place his 
file mark on the information is not fatal and can be 
remedied nunc pro tunc. 

The presentation or delivery of the information 
to the clerk is a filing in lawbut the filing must 
be bona fide®'* and there must be an actual transfer 
of the custody of the information from the prose¬ 
cuting officer to the court or its clerk.^S While the 
clerk ordinarily should note the fact that it was 
filed, and should sign his name officially,®® his fail¬ 
ure to make a file mark or formal indorsement of 
filing is not fatal where the fact of filing otherwise 


appears,®® and such failure can be remedied nunc 
pro tunc.®^ The fact that an amended informa¬ 
tion is not marked “refiled” does not in any way af¬ 
fect the validity of the information or the amend¬ 
ment, whether the amendment is one of substance 
or of form merely.®® Where the information and 
complaint are fastened together, a file mark placed 
on either is sufficient to show the filing of both,®® 
and the fact that the file mark is placed on the com¬ 
plaint only is not fatal.®^ In the absence of a man¬ 
datory statute the validity of the filing of an in¬ 
formation or of proceedings thereon is not affected 
by failure to enter the filing on the order book or 
on the minutes or docket of the court;®® a proper 
minute or indorsement on the information itself is 
sufficient,®® the information, with the indorsements 
thereon, being a part of the record.®^ Under some 
statutory provisions, the prosecuting attorney must 
file with the information a minute of the evidence 
of each witness whose evidence he expects to use 
on the trial;®® he need not, under such provisions. 


54. Ariz.—Lee v. State, 229 P. 939, i 

27 Anz. 52- | 

55. Kan.—^State v. Tucker, 19 P.2d | 
436, 137 Kan. 34. 

56. Fla.—Gtomez v. Spencer, 151 So. 
393, 397, 113 Fla. 2'20, quoting OoT- 
pus 

Mo—State v. McBride, 12 S.W.2d 46 
—State ex rel. Garvey v. Buckner, 
272 S.W. 940, 808 Mo. 390. 

Tex.—Brogdon v. State, 140 S.W. 362, 
63 Tex.Cr. 475. 

Piling affidavit or complaint see su¬ 
pra § 73 b (4). 

Necessity of filing official informa¬ 
tion see infra 6 76. 

Action of olexk immatezial 

The filing is the actual delivery 
of the information to the clerk, re¬ 
gardless of any action he may take 
with regard thereto,—State v. White, 
Mo., 263 S.W. 192. 

By whom deUvered 

(1) The Information need not be 
manually delivered by the prosecut¬ 
ing attorney to the clerk; its lodg¬ 
ment with the clerk by a stenog¬ 
rapher, clerk, or assistant of the 
prosecuting attorney is sufficient- 
state V. Jennings, 34 S.W.2d 50, 326 
Mo. 1085. 

(2) The fact that the information 
15 handed to the clerk for filing by 
some one in the employ of the pros¬ 
ecuting attorney, who is not a depu¬ 
ty. even if improper procedure, does 
not render the Information void, but 
^ most defective.—State v. Superior 
<S)im for' King County, 247 P. 738, 
139 '9^ash. 44l9. 

57. Pia.—GojSiez T. Spencer, 151 So. 

|95, 1|3 ^0. 

Ak handpd tq the 


clerk with the intent and purpose 
that it be kept among the papers 
in the case and treated as one of 
them will be considered as filed.— 
Graham v. State, 13-6 S.W.2d 830, 
138 Tex.Cr. 449. 

56. Fla.—Spencer v. C»ome25, 164 So. 

858, 114 Fla. 688. 

Transaction, hdld not to constitate 
filing 

A transaction whereby the prose¬ 
cuting attorney had the Information 
marked “Piled’' but immediately 
withdrew it, together with the capi¬ 
as, from the momentary custody of 
the clerk, and instructed the clerk 
to make no record entry of it on the 
docket, minutes, or any record book 
of his office does not constitute a 
filing of the information.—Spencer 
y. Gomez, supra. 

59. Tex.—^Bennett v. State, 92 S.W. 

415, 49 Tex.Cr. 294. 

Bff act of file mmrk 

The clerk’s file mark, when duly 
indorsed on the information and 
signed, is a record entry of the fil¬ 
ing which cannot be impeached col¬ 
laterally by parol testimony; but 
if such file mark does not speak the 
truth it Is subject to direct attack 
in the court wherein the infonnation 
purports on its face to have been 
filed.—'Spencer v. Gomez, 164 So. 858, 
114 Fla 688. 

OmissioA of nasne of oonnty aaid 
court after the official designation 
of the county clerk following his 
signature to the indorsement of fil¬ 
ing does not Invalidate the informa¬ 
tion.—^Bennett v. State, 92 S.W. 416, 
49 Tex.Cr. 294. 

ea Mo.—state v. McBride, 12 S.W. 

2d 46—state v. Whlt^ 283 S.W. 
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192—State v. Breeding, App., 266 
■S.W. 572. 

Tex.—Graham v. State, 136 S.W.2d 
830, 138 Tex.Cr. 449—Stalcup v. 
State, ses S.W. 1044, 99 Tex.Cr. 
415. 

31 C.J. p 686 note 61. 

61. Tex.—^Phariss v. State, 161 S.W. 
2d 1066, 144 Tex-Cr. 234—Graham 

V. State, 136 S.W.2d 830, 138 Tex. 
Cr. 449. 

31 O.J. p 637 note 82. 

Indorsement nunc pro tunc see infra 
§ 76. 

62- Okl.—French v. State, 190 P. 
707, 17 OkLCr. 542. 

63. Tex.—Stalcup v. State, 289 S. 

W. 1044, 99 Tex.Cr. 416—Wooten 

V. State, 121 S.W. 703, 67 Tex.Cr. 
89. 

64w Tex.—^Phariss v. State, 161 S. 

W. 2d 1066, 144 Tex.Cr. 234. 

85. Fla.—Spencer v. Gomez, 154 So. 
858, 862, 114 Fla 688, quoting Cor¬ 
pus Juris—Gomez v. Spencer, 151 
So. 395, 397, 113 Fla 220, quoting 
Corpus Jtula 
31 O.J. p 636 note 68. 

es. Fla—Spencer v, Gomez, 154 So. 
858, 862, 114 Fla 688, quoting Cor¬ 
pus JUils—Gomez v. Spencer, 151 
So. 395, 897, 118 Fla 220, quoting 
Corpus Jhris. 

31 C.J. p 636 note 69. 

67. Fla—Spencer v. Gomez, 154 Sa 
858, 862, 114 Fla 688, quoting Cor¬ 
pus Juris—Gk>mez v. Spencer, 151 
So. 395, 397, 11$ Fla 220, quoting 
Corpus Juris. 

31 C.J. p 636 note 60. 

68. Iowa.—State v. Hueser, 215 N. 
W. 643, 206 Iowa 132. 
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attach copies of sworn minutes of the evidence to 
the information,nor need the minutes show that 
the witnesses were sworn.*^® Where the informa¬ 
tion is positively verified, either by the prosecuting 
attorney or a third person, there is, unless required 
by statute, no necessity for the filing of evidence ob¬ 
tained at an inquisitional 

An information, once duly filed, becomes a court 
document, and should be kept in the court's archives 
rather than in the private files of the prosecuting of¬ 
ficer, although a mere temporary withdrawal there¬ 
of from the clerk's office with the clerk's permission, 
for some lawful purpose, may not aflfect the valid¬ 
ity of an information which has already been duly 
filed.72 

Place of filing- The information may in the ab¬ 
sence of contrary statutory requirement be filed in 
the clerk's office, 78 and need not be filed in open 
courtJ^ 

Alteration of file mark- An alteration of the 
date in a file mark by the prosecuting officer with¬ 
out authority of the court is a mutilation rendering 
the information nugatory.75 

§ 75. - Time of Filing 

In the absence of statute an Information need not 


be filed at any particular time; but In some Jurisdictions 
the time for filing informations is limited, as, for exampie^ 
by a provision that they be filed during term time. 

In the absence of statute there is no particular 
time at w'hich an information must be filed,^® al¬ 
though it has been held that it may not properly be 
filed after there has been an announcement of ready 
for trial and the parties have gone before the ju- 
ry.77 In some jurisdictions the time for filing an 
information is limited, either generally or in the 
case of informations for particular offenses, and it 
is held that the information must be filed within a 
certain time after the examination and commitment 
of accused unless good cause to the contrary is 
shown,78 or, when accused has been examined and 
committed or admitted to bail, or leave of court has 
been granted, within a certain time after the deliv¬ 
ery of the complaint, warrant, and testimony to the 
court, or after such leave.78 As shown supra § 73, 
an information may not properly be filed before the 
completion of preliminary proceedings prescribed 
by constitutional or statutory provisions. 

Where an information has been placed with the 
papers prior to the calling of the case, and the 
court's attention has been called thereto, it will be 
deemed filed as of the date on which it was placed 


as. Iowa,—state v. Van Klaveren, 
226 N.W. 81, 208 Iowa 867—^tate 
V, Hueser, 215 N.W. 643, 205 Iowa 
132. 

70. Iowa,—State v. Van Klaveren, 
226 N.W. 81, 208 Iowa 867. 

71. Kan.—State v. Harwi, 230 P. 
331, 117 Kan. 74. 

72. Fla.—Spencer v. Gomez, 154 So. 
858, 114 Fla. 6S8. 

73. Mo.—State ex rel. Garvey v. 
Buckner. 272 S.W. 940, 308 Mo. 
390. 

31 C.X p 636 note S6. 

“Whether the Information is filed 
in term or in vacation, the place of 
deposit is the same—that is, with 
the clerk,”—State ex rel. Garvey v. 
Buckner, 272 S.W. 940, 943, 308 Mo. 
390. 

74. Ind.—State v. DusTgrlns, 45 N.H. 
603, 146 Ind. 427. 

31 C.J. p 636 note 56. 

Xa floxlda 

CD Under an early statute the 
uniform practice was to file the In¬ 
formation in open court.—Sims v. 
State, 7 So. 37-4, 26 Fla. 97. 

(2) Under present statutes the 
rule is as stated in the text.—Gomez 
V. Spencer, 151 So. 395, 113 Fla. 220. 

75. Tex^Kelly v. State, 127 fl,W. 
544, 59 Tex.Cr. 14. 

75. Ky.—Commonwealth v. Bur^re, 
195 S.W. 406, 17*6 Ky. -309. 

81 aj. p 637 note 69. 


BazUest moment after arrest 
Pa.—Katkowski v. Luzerne County, 
37 Luz.Leg.Iteg:. 33. 

77. Tex.—^Landreth v. State, 166 S. 
W. 503, 73 Tex.Cr. 377. 

78. Cal.—^People v. Stuckrath, 220 
P. 433, 64 Cal.App. 84. 

Discharge of accused for failure 
timely to file information see 
Criminal Law § 474. 

Necessity of absence of grand jury 
session see supra 5 71. 

Burden of showing good cause for 
delay is on the prosecution.—People 
V. Wickham, 48 P. 128, 118 CaL 283— 
•31 C.J. p 687 note 76. 

ZTegleot of duty 

Unless good cause exists for de¬ 
lay in the filing of an information, 
failure to do so within the period 
prescribed by statute is a clear neg¬ 
lect of official duty.—Gillis v. Su¬ 
perior Court within and for Orange 
County, 265 P. 360, 89 CaLApp. 687. 
Statutes as mandatory or directory 

(1) Penal Code $ 1382 subd 1, pro¬ 
viding that when a person has been 
held to answer for a public ofCense 
and an information is not filed 
against him within thirty days the 
court must, unless good cause to the 
contrary is shown, order the prose¬ 
cution dismissed is mandatory.—Gil¬ 
lis V. Superior Court within and for 
Orange County, supra—31 C.J, p 637 
note 74. 

(2) The court has no discretion 
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but to dismiss the prosecution where 
no good cause for the delay is 
shown.—^People v. Morino, 24 P. -892, 
8'5 Cal. 515—Ex parte Fowler, 90 P. 
958, 5 Cal.App. 549. 

(3) A requirement of Pen. Code § 
809, making it the duty of the dis¬ 
trict attorney to file an information 
within fifteen days after accused 
has been examined and committed is 
directory, and a failure on the part 
of the district attorney to comply 
therewith do not result in a loss of 
jurisdiction to continue the prosecu¬ 
tion.—^People V. Heeley, 266 P. «556, 
90 CaLApp. 654—Gillis v. Superior 
Court within and for Orange Coun¬ 
ty, 265 P. 360, 89 CaLApp. -687. 
Amended InfoxmAtio& 

Where the original information 
has been filed within the prescribed 
period, the faxst that an amended 
information is filed thereafter Is im¬ 
material.—^People V. Malowitz, 24 P. 
2d 177, 133 Cal.App. 250. 

79. Mont-—State v. Smith, 80 P- 

•679, 12 Mont 378. 

Time of esaminaiiou immaterial 
where leave granted 

Under a statute of the kind de¬ 
scribed in the text, an information 
may be filed at any time within the 
prescribed time after the grant of 
leave therefor. Independently of the 
time when the examination took 
placa—State v. Smith, 30 P. 679, 12 
Mont 378. 
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with the clerk.SO 

During term or in vacation. In the absence of 
a statute to the contrary, informations may be prop¬ 
erly filed in vacation,and statutes sometimes ex¬ 
pressly sanction and provide for filing them in va- 
cation.S2 Under some statutory provisions, how¬ 
ever, informations are required to be filed during 
term time or when the court is in session, and 
under such statutes they cannot be filed in vaca- 
lion.S4 Some statutes contemplate the filing of in¬ 
formations, during, as well as at the beginning of, 
the term, where no grand jury is in session or call¬ 
ed.*^ An information filed at a time when the 
court has adjourned for the day, but before its ad¬ 
journment for the term, is filed during a regular 
term of the court.^® 

§ 76. - Necessity of Filing Official Infor¬ 

mation 

The information must be filed in Order to confer 
Jurisdiction on the trial court. 

Where by the constitution or by statute an infor¬ 
mation is required, the official information of the 
prosecuting attorney must be filed,**^ such filing be¬ 
ing necessary to confer jurisdiction on the trial 
court.The prosecution cannot proceed merely on 
the affidavit of a private individual made as the 
basis for the information, and where the affidavit 
or complaint alone has been filed a conviction can¬ 
not be sustained.89 it has been held that if an in¬ 


formation already filed is altered so as to include 
additional defendants, such altered or amended in¬ 
formation should be refiled.^® 

§ 77. Loss or Destruction 

On the loss or destruction of the original information 
the court may permit the filing of a new information or 
a copy of the former one. In making such substitution, 
the procedure prescribed by statute must be followed. 

In view of the power of a court to permit any 
part of its records or files to be supplied in case of 
loss or destruction, see the C.J.S. title Records § 
42, also IS C.J. p 980 note 85 and 53 C.J. p 636 note 
97-p 637 note 17, it is settled that, where the orig¬ 
inal information has been lost from the files or de¬ 
stroyed, the court may supply, or permit the pros¬ 
ecuting attorney to supply, a new information or 
a copy of the former one, and accused may be tried 
thereon.^^ Under statutes permitting the filing of 
a new information on the loss or destruction of 
the original, it is immaterial that the original was 
filed under circumstances under which no prelim¬ 
inary examination was required, and none was had, 
or that no copy of the original was preserved.^2 
Under some statutory provisions a new information 
filed because of the loss or destruction of the orig¬ 
inal becomes the charge on which accused is tried, 
as in the case of an amended information, and it is 
not considered to be merely a copy of the original; 
on the filing of the new information the original 
becomes an abandoned pleading which constitutes 


Sa Tex.—^Landreth v. State, 1S6 S. 
W. 503, 73 Tex.Cr, 377. 

81. Neb.—Marshall v. State, 215 N. I 
W. 564, 566, 116 Neb. 45, citing’ 
Corpus Juris. 

N.D.—State v, Ped.ie, 224 N.W. 898, 
S99, 58 N.D. 27, quoting Corpus 
Juris. 

31 C.J. p 637 note 83. 

88. Mo.—State v. Horn, 79 S.W.2d 
1044, 336 Mo. 524. 

31 C.J. p 637 note 84. 

Xu Florida 

(1) Present statutes permit the 
filing of an information in vacation. 
—Gomez v. Spencer, 151 So. 395, 113 
Pla. 220. 

(2) Under prior statutes the filing 
of an information In vacation did 
not authorize the Issuance of a war- 
jrant for accused*s arrest, or the fix¬ 
ing of ball, or the detention of ac¬ 
cused In custody.—Sims v. State, 7 
iSo. 374, 26 Fla. 97. 

; Xu Xowa, when the grand jury is 
tiotr actually in session, the county 
u^tomey may fiie.an information ei- 
Umbt in tefun time or in vacation.— 
.State v, ZSarding^ 21$ N.W. 642, 204 
Iowa 1135. 


83. Mich.—^People v. Bochstader, I 
264 N.W, 366, 274 Mich. 238. I 

31 C.J. p 638 note 88. 

Court held in session 
Where accused, charged with 
crime in a particular county, is 
brought before the judge at cham¬ 
bers in that county for the purpose 
of hearing matters involving ac¬ 
cused. and all of the officers of the 
court are present, the court is in 
session, and it is proper to file the 
information at that time.—State v. 
Pedie, 224 N.W. 898, 58 N.D. 27. 

84. Neb.—In re Vogland, 66 N.W. 
1028 48 Neb. 37. 

31 C.J. p 633 note 88. 

85. N.D.—State v. Kilmer, 153 N.W. 
1089, 81 N.D, 442, Ann.Cas.l917E 
116. 

88. S.D,—State v. Johnson, 217 N. 
W. 205, ‘52 S,D. 273. 

87. Fla.—Spencer v. Gomez, 154 So. 
868, 114 Fl€L 688—Gomez v. Spen¬ 
cer, I'ol So. 396, 113 Fla. 220. 

Mo.—State v. McKinley, 111 S.W.2d 
115, 118, 341 Mo. 1186, citing Cor¬ 
pus Juris. 

N.Y.—Dodge v. Supreme Court of 
New York, 12 N.B.2d 538, 276 N.Y. 

93S 


■444, affirming 391 N.T.S. 627, '249 
App.Dlv. 103. 

31 C.J. p 638 note 90. 

88. Mo.—'State v. Hampton, 172 S. 
W.2d 1—State v. Barrett, 44 S.W. 
2d 76. 

89. Tex.—Nunn v. State, 106 S.W.2d 
702, 132 Tex.Cr. 613. 

31 C.J. p 638 note 90. 

Filing affidavit or complaint see su¬ 
pra § 73 b (4). 

sa Fla.—Suarez v. State, US So. 
5-19, 95 Fla. 42. 

91. Kan.—State v. Burks, 7 P.2d 36, 
134 Kan. 607. 

Okl.—Beaman v. State, 101 P.2d 281, 
69 Okl.Cr. 159. 

31 C.J. p 638 notes 96, 97. 

XTuiLo pro tune ming oi copy 
Where th** original information 
has been lost and accused has been 
tried on a copy, the court may, be¬ 
fore sentence, on a showing that the 
copy was a true copy of the origi¬ 
nal, enter a nunc pro tunc order 
that the copy be filed as a substi¬ 
tute for the original.—Midkiff v. 
State, 243 P. *601, >29 Ariz. 523. 

92. Kan.—State v. Plowman, 38 
Kan. 569. 
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no part of the record of the case, and a variance 
between the original and new informations is there¬ 
fore immaterial.^^ 

The procedure for substitution prescribed by stat¬ 
ute must be followed.^^ An order for the substitu¬ 
tion of an information for the original, which is 
lost, does not confer authority for the substitution 
of the complaint as welL^® 

§ 78. Successive Informations 

A new information should not be filed while another 
Is pending against the accused for the same offense; but 
a new Information is properly filed on the withdrawal or 
dismissal of the former one, In which case new prelimin¬ 
ary proceedings and papers are unnecessary If the orig¬ 
inal was sufficient. Matters concerning the application 
and order on the new information, and the time and 
place of filing, depend on the statutes of the particular 
jurisdiction. 

While, in the absence of statute, the validity of 
an information is not affected by the fact that an¬ 
other information is pending against accused for 
the same offense,^® it is not proper practice to file 
informations in duplicate, for there cannot be two 
informations properly on file in any case,®7 and it 
has been held that a prosecuting officer who adopts 
this practice must be prepared to support his case 
on either.®* An accused cannot be subject to trial ^ 


§ 78 

at the same time on two informations charging the 
same offense,®® and, while the second information 
is pending, the court has no power to proceed to 
trial on the first.^ However, as long as accused 
has not been put in jeopardy, as discussed in Crim¬ 
inal Law §§ 238-277, a new information may be 
filed where a former one has been quashed or dis¬ 
missed on motion or demurrer because defective,^ 
or because of want or insufficiency of a preliminary 
examination or proper return by the magistrate;^ 
or where there is a variance between the informa¬ 
tion and the complaint^ or the proof or after ar¬ 
rest of judgment or reversal on appeal because the 
first information was bad,® or after a mistrial;*^ 
or where a former information is withdrawn as de¬ 
fective.® Where a complaint is quashed and a new 
one filed, a new information based on the new com¬ 
plaint is necessary; but where a complaint is regu¬ 
lar in all its forms, and properly sworn to, although 
the jurat or signature is omitted, curing the omis¬ 
sions before the trial does not make the complaint 
a new complaint which would require a new infor¬ 
mation.® 

Where a new information is filed it stands in lieu 
of the original, which is deemed quashed, aban¬ 
doned, or superseded.^® A new information filed 
after withdrawal or setting aside of the original is 


93. Mo.—State v. Lovitt, 147 S.W. 
4<84, 243 Mo. 510. 

94 . Tex.—Stiff v. State, 17 S.W. 726, 
21 Tex.Aj)p. 256. 

3>1 C.J. p 638 note 2. 

95. Tex.—Kelly v. State, 127 S.W. 
544, 159 Tex.Cr. 14. 

96. Neb.—Roby y. State, 85 N.W. 
61,’61 Neb. 218. 

31 CJ. p 638 note 5. 

Pendency of indictment as affecting: 
right to file information see supra 
§ 16. 

97. Mich.—Rice v. People, 15 Mich. 
9. 

What coajrtitntes ohaxgliV aame of¬ 
fense 

(1) Where two informations 
charge the same person with the 
same kind of offense against the 
same person at the same time and 
place, and both charge the same de¬ 
gree of crime, tliey must be held to 
charge the same offense although ac¬ 
cused alone is charged in one and 
he, with another, is charged Jointly 
in the other information.—Keefe v. 
Carbon County Dist. Ct., 94 P. 459, 
16 Wyo. 381. 

(2) A claim that two criminal 
charges are being preferred on the 
same state of facts cannot be sus¬ 
tained where it' appears that there 
have been two preliminary hearings 
based on two separate transactions. 


as a result of which two informa¬ 
tions have been filed, notwithstand¬ 
ing at the preliminary hearing on 
which one of the informations was 
based evidence relating to the of¬ 
fense covered by the other was also 
heard.—^People v. Burns, 118 P. 4-54, 
16 Cal.App. 416. 

98. Mich.—^Rice v. People, 15 Mich. 
9. 

31 C.J. p 639 note 15. 

99. Wyo.—Keefe v. Carbon County 
Dist Ct, 94 P. 459, 16 Wyo. 381. 

1. Mo.—State v. Mayer, 107 S.W. 
1055, 209 Mo. 391. 

2. Kan.—State v. Bowman, 103 P. 
84, 80 Kan. 473. 

31 C.J, p 688 note 7. 

3. Cal.—^People v. Lane, 36 P. 16, 
101 Cal. 613—^Kalloch v. San Fran¬ 
cisco Super. Ct. 66 Cat 229. 

4. Mont—State v. Aus, 69 P.2d 584, 
586, 105 Mont 82. Quoting Corpus 
cruris. 

Tex.—StodEton v. State, 226 S.W. 614, 
88 Tex.Cr. 194. 

6. Mont—State v. Aus, 69 P.2d 584, 
586, 105 Mont. 82, quoting Corpus 
Juris. 

31 C.J. p 639 note 10. 

Failure of oo^ to order new In- 
foxinatlou' 

Where accused has been acquitted 
because of variance between the 
proof and the charge, the prosecuting 

9 ^ 


attorney may have him re&xamined 
before a magristrate and file a new 
information as though no charge 
had previously been preferred, not¬ 
withstanding the court, although au¬ 
thorized by statute to order a new 
information under such circumstanc¬ 
es, fails or refuses- so to do.—^Bx 
parte Newell, 206 P. 61, 188 CaL 608. 

6. Wash.—State v. Riley, 78 P. 1001, 
36 Wash. 441. 

31 C.J. p 639 note 11. 

7. Mont—State v. Aus, 69 P.2d 684. 
586, 105 Mont 82, quoting Corpus 
Juris. 

31 C.J. p 639 note 12. 

a Ariz.—^Roman v. State, 201 P. 

561, 23 Ariz. 67. 

31 C.J. p 639 note 13. 

9. Tex.—^Boren v. State, 192 S.W. 
1063, 80 Tex.Cr. 635. 

10. Colo.—Price v. People, 240 P. 
688, 689, 78 Colo. 223, citing Cor¬ 
pus Jnxis. 

Wash.—State v. Navone, 39 P.2d 384, 
180 Wash. 121. 

31 C.J. p 639 note 18. 

*'The filing of the new information 
by the court’s permission destroyed 
all functions of the pld information 
as fully as though it had been dis¬ 
missed by formal motion.”—Arm¬ 
strong V. U. S., C.C.ACal., 16 F.2d 
62, 64, certiorari denied 47 S.Ct 671, 
273 U.S. 766, 71 KEd. 881. 
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not an amendment thereof,and is not invalidated 
by the fact that it is so styled,^^ filing of a new 
affidavit and information, after the granting of a 
new trial because of defective pleadings, on which 
accused was convicted, constitutes a new case.^^ 

Application and order, A new information may 
be filed on leave of court without an order expressly 
requiring the filing of an information.^^ Where 
the original informations are dismissed, it is neces¬ 
sary, before the court is justified in granting leave 
to file new informations, that the application for 
leave be just as complete and formal as though the 
matter had never been before the court, and the 
application must not be dependent on any former 
information which has become functus officio.^5 
Where an order permitting an information to be 
dismissed and a new one filed is not entered when 
made, a subsequent entry thereof nunc pro tunc is 
proper.i^ 

Necessity of new preliminary proceedings. If 
the preliminary proceedings, including the prelimi¬ 
nary examination, aflSdavit, complaint, commitment, 
or other papers on which the former information 
was based, are sufficient, they may be used as the 
basis of the new information.^*^ However, a com¬ 
plaint which is too defective to support an original 
information will not support a subsequent infor¬ 
mation;^* and a new information charging a par¬ 
ticular offense cannot be based on a preliminary 
examination which discloses only a separate and 
distinct offense.^^ A new information cannot be 
filed without a new preliminary examination where 
there has been a dismissal of the prosecution under 
the original information, as distinguished from a 
dismissal of the information merely, and accused 


has been discharged from custody.*® 

Time and place of filing. Where the court directs 
a new information to be filed on sustaining a de¬ 
murrer, the prosecuting attorney has a reasonable 
time therefor.*! A statute requiring an information 
to be filed within a certain time after examination 
and commitment, unless good cause for delay is 
showTi, as discussed supra § 75, does not apply to 
the filing of a new information after the setting 
aside of a former one,** or on an order of court 
to give a more complete statement of the facts ;** 
the attempted proceedings may be considered good 
cause for the delay in filing the second informa¬ 
tion.*^ 

Notwithstanding a previous change of venue a 
new information must be filed in the county hav¬ 
ing original jurisdiction to try the offense.** 

§ 79. Formal Requisites of Information 

Subject to constitutional restrictions, an Informa¬ 
tion may be in the form prescribed by statute, and sub¬ 
stantial compliance with the statute Is sufficient. Ordi¬ 
narily an Information Is divided Into four parts, namely, 
the caption, Inducement or commencement, body or 
charge, and conclusion. It need not be as exactly drawn 
as an Indictment. 

Subject to constitutional restrictions, as, for ex¬ 
ample, that accused must be informed of the nature 
and cause of the accusation against him, discussed 
supra § 2, it is within the power of the legisla¬ 
ture to prescribe the form of the information;** 
and, where the form of an information is prescribed 
by statute, and such form meets the constitutional 
requirements, an information which follows the 
statute is sufficient.**^ In this connection substan¬ 
tial, and not literal, compliance with the statute is 


11. Cal.—People v. Clayber?, 147 P. 
994, 26 CaLApp. 614. 

Amendment of Informations see in¬ 
fra IS 232-238. 

12. CaL—^People v. Liee Look, 76 P. 
1028, 143 Cal. 216. 

31 CJ. p 639 note 20. 

13. Tex.—Martin v. State, 113 S.'W. 
274, 54 Tex.Cr. 439. 

14. Nev.—^Ex parte Williams, 186 P. 
673. 43 Nev. 342. 

31 C.J. p 638 note 7 [dj. 

15. Mont.—State ex reL Juhl v. 
District Court of First Judicial 
Diet, in and for Jefferson County, 
84 P.2d 979, 107 Mont 309, 120 A. 
L.K. 363. 

Ii^ve of court generally see supra § 
681 ^ 

AfipUoattpft insnflioieint 

Ao^ 8i;i%dent for the prose- 
^torney te state in his appli- 
catk^ for ^ve merely that he is 
satb&ed th^^. accuse,d i|i g^ailty of 


the offense as charged in the infor¬ 
mation as originally filed.—State ex 
rel. Juhl V. District Court of First 
Judicial Dist in and for Jefferson 
County, supra. 

18. Wash.—State v. Williams, 86 P. 
847, 43 Wash. 506. 

17. Idaho.—State v, Brockman, 228 
P. 250, 39 Idaho 468—^Thompson 
v. Adair, 214 P, 214, 86 Idaho 790. 
Okl.—White V. State, 214 F. 202, 
23 Okl,Cr, 198. 

31 C.J. p 639 note 27. 

13. Utah.—State v. Hale, ^68 P. 86, 
71 Utah 134. 

13. Utah.—State v. Jensen, 96 P. 
1085, 34 Utah 166. 

20!. Utah.—State v. Second Dist Ct, 
104 P. 282, 36 Utah 396. 

31 C.J. p 639 note 29. 

21. Cal.—^People v. Arherry, 114 P. 

411, 13 CaUI^pp. 749. 

Time for filing information generally 
see supra | 75. 
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22L Cal.—^People v. Lee Look, 76 P. 
1028, 143 Cal. 216, appeal dismissed 
25 S.Ct. 786, 195 U.S. 623, 49 UEd. 
349—^Ex parte Fowler, 90 P. 958, 
6 CaLApp. 549. 

28. CaL—^People v. Holmes, 109 P. 

489, 13 CaLApp. 212. 

84k CaL—^Bx parte Fowler, 90 P. 
958, 5 Cal.App. 549. 

25. Okl.—Holcomb v. State, 186 P. 
766. 16 OkLCr. 1. 

26. CaL—People v. Berg, 274 P. 438, 
96 CaLApp. 430. 

Md.—^Neusbaum v. State, 148 A. 872, 
875, 156 Md. 149, quoting Cozpns 
Jnxis. 

81 C.J. p 651 note 74. 

Power of legislature to prescribe 
whether accusation shall be by in¬ 
dictment information, or other¬ 
wise see supra S 2. 

27. Mont—State v. Stlckney, 76 P. 
201. 29 Mont 523. 

I 81CJ. p 640 ^ote 46. 
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all that is required,28 and a failure to follow the 
statutory form in immaterial particulars will not be 
fatal.28 In the absence of a statute prescribing the 
form of an information, it is governed by the com¬ 
mon law.30 

An information must be in writingSi and ordina¬ 
rily is divided into four parts: (1) The caption. 
(2) The inducement or commencement. (3) The 
charging part. (4) The conclusion.82 Although 
similar in its structure to an indictment except in 
so far as the difference in their natures renders par¬ 
ticular matters necessary or unnecessary,83 an in¬ 
formation need not be as skillfully and exactly 
drawn as an indictment.84 While there is some 
authority apparently to the contrary,35 it is gener¬ 
ally considered that the prosecutor need not state 
that he informs under his official oath.36 

Several counts. An information, like an indict¬ 
ment, may be in several counts,37 although in alleg¬ 
ing separate counts some degree of formality must 
be preserved, and they must be set out in such man¬ 
ner that they appear to be separate and distinct 


§ 80 

counts.38 

Erasures, An information or a conviction there¬ 
on will not be invalidated by unauthorized erasures 
which are unprejudicial.33 

§ 80. - Caption or Title and Commence¬ 

ment 

The caption or commencement of the information or¬ 
dinarily sets forth the names of the parties, the venue, 
and the date; it must contain a proper showing as to the 
prosecuting attorney and the authority of the sovereign¬ 
ty, but need not describe the offense. Technical defects 
In this part of the information are not fatal. 

The caption, title, or commencement of the infor¬ 
mation ordinarily, and particularly under statutes 
prescribing the form of an information, sets forth 
the names of the parties, namely, the state and ac¬ 
cused, and also the county, the court, and the date 
of the information.^® Technical defects in this part 
of the information not affecting the substantial 
rights of accused will not as a general rule be fa¬ 
tal.^ ^ An information will not be vitiated by the 
inclusion in this part of the information of mat- 


FollowinfiT langruaire of statute de- 
fln ing offense see infra § 139. 
as. Mont.—State v. Wong Sun, 138 
P.2d 761. 

ShowlxLg as to exaTTilnatlon. 

Information need not show on its 
face that the court examined the 
person presenting It and required 
other evidence, at least where the 
order granting leave to file, and the 
indorsement on the information, 
both recite that the Judge examined 
the information and was satisfied 
that there was probable cause for 
filing it—People v. Ton, 173 Ill.App. 
651. 

29. Cal.—^People v. Biggins, 4 P. 
570, 65 Cal. 564. 

Statutory provisions relating to 
formal defects see infra § 328. 

80. Fla—King v. State, 17 Fla, 183. 
31. Neb.—Cowan v. State, 2 N.W. 

2d 111, 140 Neb. 837. 

38. Idaho.—State v. Flower, 147 P. 
786, 27 Idaho 223. 

Okl.—Allen v. State, 72 P.2d 516, 
63 Okl.Cr. 16. 

Form and requisites generally of 
information for violation of muni¬ 
cipal ordinance see the aJ.S. title 
Municipal Corporations § 329, also 
43 C.J. p 459 note 98-p 460 note 36. 
Requisites of: 

Caption or commencement see in¬ 
fra S 80. 

_ Body or charger see infra S 81. 
Conclusion see infra § 82. 

33. Fla.—King v. State, 17 Fla. 183. 

34. N.Y.—People v. Scutt, 289 N.Y. 
S. 1042, 160 Misc. 25—People v. 
Knapp. 274 N.T.S. 85. 162 Mlsc. 
368, affirmed 275 N.Y.S. 637, '242 


App.Div. 811—^People v. Hirshon, 
43 N.Y.S.2d 764—People v. Led- 
well, 14 N.Y.S.2d 371. 

Pa.—Commonwealth v. Randle, 20 
Pa.Dist. & Co. 528, 38 Dauph.Co. 
283. 

Xnfonnation drawn by JnsUce 
“Particularly is this [rule set 
forth in the text] true, when the 
information is drawn by a Justice 
of the peace, who is not learned in 
the law, and from whom is not ex¬ 
pected that same precision and skill 
in drafting pleadings required in a 
court of record.’*—Commonwealth v. 
Greene, 40 Pa.I>ist & Co. 546, 648, 
57 Montg.Co. 68. 

Exactness of a ^^leadingr’' 

“The rule is too well established 
to require the citation of authority 
that the information need not be 
framed with the exactness of a 
pleading.”—People ex rel. Tanis v. 
Benedict, 28 N.Y.S.2d 202, 204. 

36. Wash,—State v. Pepoon, 114 P. 
449, 62 Wash. 635. 

36. Mo.—State v. Donell, 18 S.W.2d 
68—State v. Lee, 269 S.W. 798, 
303 Mo. 246. 

OkL—Simpson v. State, 217 P. 1054, 
24 Okl.Cr. 275. 

Vt—State V. Sickle, Bra 3 rt 182. 
Necessity of such statement in con¬ 
clusion of information for muz^er 
see infra 5 62. 

Statement as to oath held sufficient 

An information on the “oath” of a 
named person as prosecuting attor- 
pey is not defective as falling to 
show that it is based on his “official 
oath,” particularly where the clos¬ 
ing part of the information states 
that the information is bh his ”oath 


of office** as prosecuting attorney.— 
State V. Goodwin, 61 S.W.2d 960, 333 
Mo. 168. 

37. Ind.—Knox v. State, 73 N.B. 256, 
164 Ind. 226. 

31 C.J. p 640 note 42. 

Joinder of offenses in different counts 
see Infra §§ 178-184. 

Counts may be on separate pieces 
of paper fastened together, as by 
wafers.—State v. McLane, 4 La.Ann. 
435. 

Numbering counts 
Information charging in separate 
paragraphs violations of Pen.Code, § 
337a suhds 2, 3, and 4, is not fatal¬ 
ly defective for want of numbering 
of such counts.—^People v. Hatfield, 
246 P. 96, 77 CaLApp. 212. 

38. Tex.—Porrer v. State, 36 SW. 
767, 769, 48 Tex.Cr. 125. 

“It was never intended, even under 
our liberal system, that the counts 
should be conglomerated or run to¬ 
gether in such manner as that they 
cannot be reasonably distinguished 
one from the other.**—^Porter v. State, 
supra. 

39. Cal.—^People v. Carroll, 28 P. 600, 
92 Cal. 568. 

31 C.J. p 640 note 48. 

4Q. Cal.—People v. Biggins, 4 P. 570, 
65 Cal. 564. 

Amendment to show date 

An undated information which is 
otherwise complete can he amended 
by the insertion therein of the date.— 
Chapman v. State, 119 S.W.2d 1047, 
136 Tex.Cr. 293. 

41. Okl.—Caples v. State, 104 P. 493, 
3 Okl.Cr. 72, 26 L.R.A,N.S.. 1038. 

31 O.J. p 640 note 52. 
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ter which is surplusage.^® A recital in the com¬ 
mencement of an information that accused is charg¬ 
ed is not essential if the body of the information 
properly charges an offense.^® The caption of an 
information may be amended before trial where the 
rights of accused are not thereby prejudiced.**^ 

Authority of sovereignty. An information must 
by its caption or commencement show, particularly 
where so required by constitutional or statutory pro¬ 
vision, that the prosecution is conducted in the name 

and by authority of the proper sovereignty,^5 ^nd in 
some jurisdictions close adherence to the prescribed 
form in this respect is required.*® Some authori¬ 
ties, however, hold that this may appear otherwise 
than by an express allegation,*'^ and that no par¬ 
ticular form of w'ords is required.*® 

Shoveing as to prosecuting attorney. An infor¬ 
mation must clearly purport on its face to be made 
or preferred by the prosecuting officer,*® but need 
not disclose the source of knowledge of the prose¬ 
cuting attorney of the crime or its perpetrator,®® or 
allege his title to office and his compliance with all 
the prerequisites to his right to perform its duties.®^ 

Description of offense. The preliminary part of 
the information need not state or describe the of¬ 
fense charged,®® and a reference in this part to the 
offense ordinarily is equivalent to a mere descrip¬ 
tive label®® or brief outline of the charge.®* A 
misdescription of the offense in the caption or pre¬ 


liminary part of the information or a variance 
therein from the charging part of the information 
is an irregularity only and not fatal,®® the charac¬ 
ter of the offense being determined by the charg¬ 
ing part of the information, as discussed infra § 81. 

Separate counts. Where the information is in 
separate counts there must be some formal com¬ 
mencement of each count.®® Each separate count 
must show that it is presented by the proper au¬ 
thority,®7 although the averment of the authority 
by which the case is prosecuted need not be repeat¬ 
ed at length in successive counts,®® and may be re¬ 
ferred to in subsequent counts as ‘'in the name and 
by the authority aforesaid;”®® and, if presentment 
or preferment of the information by the prosecut¬ 
ing officer has been properly shown in the first 
count, informalities in this respect in subsequent 
counts do not invalidate the information.®® 

§ 81. - Body or Charge 

The body or charge of the information Is the sub¬ 
stantial part thereof. If sets forth the offense and de¬ 
termines the character of the charge. Its sufficiency is 
determined by the same rules as apply to the body or 
charge of an indictment. 

The body or charging part of the information de¬ 
termines the character of the offense®^ and is the 
substantial part of the information.®® It is like 
the charge or body of an indictment and its suffi- 


42. Mo.—state V. Murphy, 49 Mo. 
App. 270. 

31 C.J. p 641 note 72. 

43. Ariz.—^Lopez v. State, 161 P. 
874, 18 Ariz. 361. 

44. N.D.—State v. Butler, 144 N.W. 
238. 26 N.D. 231. 

Amendment of informations greneral- 
ly see infra §§ 232-238. 

45. Ill.—State V. Proelich, 146 N.E. 
733, 316 Ill. 77. 

31 C.J. p 640 note 66. 

The word “tltle^% as used in act 
directing- that language of informa¬ 
tion be certain as to title of prose¬ 
cution, relates to authority under 
which proceeding is brought and not 
to ownerhlp of property alleged to 
have been stolen.—Mitchell v. State, 
169 S.W.2d 867, 205 Ark. 596. 

46. Tex.—Saine v. State. 14 Tex 
App. 144. 

31 aj. p 641 note 59. * 

Zhfonuation held defective 
An information declaring that the 
state's attorney "in his own proper 
person . . . prosecutes in this 
behalf for and on behalf of the said 
People of the State of Illinois" has 
been held not'to comply sufficiently I 
with a constitutional 'provision re-1 


quiring all prosecutions to be carried 
on "in the name and by the author¬ 
ity of the People of the State of Illi¬ 
nois."—^People V. Whitmer, 243 Ill. 
App. 244, 245. 

47. Wash,—State v. Devine, 34 P. 
154, 6 Wash. 587. 

31 C.J. p 641 note 57. 

48. Idaho.—State v. Lockhart, 11 P. 
853. 18 Idaho 730. 

81 C.J. p 641 note 58. 

49. Cal.—People v. Hill, 37 P.2d 849, 
2 Cal.App.2d 141. 

31 C.J. p 641 note 60. 

Defect as ground for quashing in¬ 
formation see infra 4 211. 
Beslgnatioiis held suittolent 
Colo,—^McClary v. People, 245 P. 491, 
79 Colo. 205. 

31 C.J. p 641 note 61. 

50. Mo.—^State v. Bansberger, 17 S. 
W. 290, 106 Mo. 135, affirming 42 
Mo.App. 466. 

51. Mo.—State v. Ballance, 106 S. 
W. 60, 207 Mo, 607. 

5& N.D.—State v. Bossart 241 N. 
W. 78. 62 N.D. 11. 

53. Okl.—^Brunlng v. State, 72 P.2d 
393, 63 Okl.Cr. 1—^Davis v. State, 
228 P. 612, 27 Okl.Cr. 440. 

54. Okl.—^Davls v. State, supra. 
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55. N.D.—State v. Bossart 241 N.W. 
78, 62 N.D. 11. 

Okl.—^Bruning v. State, 72 P.2d 393, 
63 Okl.Cr. 1. 

56. Tex—Porter v. State, 86 S.W. 
767, 48 TexCr. 125. 

57. Tex—Sams v. State, 160 S.W.2d 
266, 143 TexCr. 688. 

58; HI.—People v. Kobylak, 60 N.E. 
2d 465, 383 Ill. 432. 

Wyo.—^Vines v. State, 116 P. 1013, 
19 Wyo. 255. 

59t, Wyo.—^Vines v. State, supra. 

sa Kan.—State v. Looker, 38 P- 
288, 64 Kan. 227. 

31 aj. p 641 note 71. 

€L Okl.—^Bruning v. State, 72 P.2d 
393, 63 Okl.Cr. 1—Davis v. State, 
228 P. 612, 27 Okl.Cr. 440. 

ICazgiiial notatioii 
Printed notation on margrin of in- 
foVmation, containing section num¬ 
ber of a statute, did not indicate that 
accused was charged with a viola¬ 
tion of such section, which had been 
repealed, so as to preclude his con¬ 
viction.—^People V. AUegretti, 5 N. 
E.2d 618, 287 ULApp. 631. 

68. Okl.—^Allen v. State^ 72 P.2d 
616, 68 OkLCr. 16. 
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ciency is determined by the same rules.®^ The 
body or charge of an information must contain all 
the substantial requirements of an indictment at 
common law,®^ although it need not, it has been 
held, be as full as that required in an indictment.®^ 
The word '‘information” need not be contained in 
the body of the pleading.®® Informations stating 
that the prosecuting attorney gives the court to 
understand and be informed that the offense was 
committed, as appears by an attached affidavit or 
sworn complaint of another person, have been held 

sufficient.®*^ 

§ 82. - Conclusion 

a. In general 

b. Homicide 

a. In G^eral 

In some Jurisdictions the Information must conclude 
^'against the peace of the state/' or In some similar 
fashion, but In others this Is unnecessary. Substantial 
eompilance with statutory or constitutional provisions as 
to the form of the conclusion generally is held sufficient. 
Surplusage In the conclusion will not render it fatally 
defective. 

In some states an information, like an indictment, 
as discussed supra § SO, must conclude "against the 
peace of the state,” or with some similar words,®® 
but in other states this conclusion is held to be un¬ 
necessary.®® A constitutional provision requiring 
all prosecutions to conclude against the peace and 
dignity of the state applies to informations as well 
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as to indictments,^® but a constitutional provision 
which merely requires that all indictments should so 
conclude does not apply to informations.*^! 

The conclusion “against the form of the statute” 
is sometimes used,*^2 many jurisdictions its 

use is unnecessary.*^® 

Although there is authority requiring strict ad¬ 
herence to the statutory or constitutional form of 
the conclusion,a substantial compliance with a 
constitutional provision as to such form generally 
is held sufficient;*^® and it has been held that an 
information which omits the conclusion “against 
the peace and dignity of the state” may be amend¬ 
ed by adding such words.*^® The prescribed form 
of conclusion is not required at the close of each 
part of the information but if properly placed at 
the end of the entire charge will be deemed to refer 
to all parts of it.^^ Allegations unnecessary to be 
charged following the usual formal conclusion do 
not vitiate the information.^® An information based 
on a single statute has been held not vitiated by a 
conclusion against the form of the “statutes.”*^® 

Separate counts. In some states each count of 
an information must have a proper conclusion,®® but 
in others it is sufficient if there is a proper con¬ 
clusion at the end of the information.®! 

b. Homicide 

While It was formerly the rule, that an Information 
for murder must conclude In the common-law form, such 
requirement Is now under the statutes held unnecessary. 


63. Ind.—Sovlne v. State, 86 Ind. 
676. 

81 C.J. p 641 note 74. 

Accusation or statement of offense 
see infra §§ 90-156. 

64. Ind.—^Mount v. State, 7 Ind. 654 
—State v. Miles, 4 Ind. 677. 

65. Pa.—Commonwealth ex reL Jen¬ 
kins V. Costello. 14 A.2d 567. 141 
Pa.Super. 183—Commonwealth v. 
Kolenda, 37 Ijuz.Li.Regr. 45. 

66. CaL—People v. Baker. 34 P. 649, 
100 Cal. 188, 38 Am.S.R. 276; 

67. U.S.—Albrecht v. U. S., Ill., 47 
S.Ct. 250, 273 U.S. 1, 71 L.Bd. 606 
—Meehan v. XJ. S., C.C.A.Minn., 24 
F.2d 690. 

BnfficleiLt to alleg‘e comxnissloiL of of. 
fense 

An information in the form de¬ 
scribed in the text has been upheld 
as against the contention that an 
information in such .form does ,not 
allege that accused committed the 
offense but only that the commission 
of the offense appears from the at-' 
tached paper.—Stine v. U. S.) C.C.A. 
NJ>., 32 r.2fl 742. ‘ ' 


sa m.—state V. Froelich, 146 N.B. 

733, 316 IlL 77. 

31 C.J. p 641 note 78. 

'KSontraxy to” peace, etc. 

An information which concludes 
with the words “contrary to the 
peace and dignity of the people of 
the state” is not defective since the 
words “against” and “contrary to” 
are in this connection legally synony¬ 
mous.—^People V. Revesz, 229 IlLApp. 
616. 

89. Neb.—Bollin v. State. 71 N.W.’ 

444, 61 Neb. 581. 

31 C.J. p 642 notes 79, 80. 

7a Ill.—Chesshire v. People, 6 N.B: 
486, 116 Ill. 493. 

71. Wis,—^Nichols v. State, 36 Wls. 

so-s. 

72. Cal,—People v. Biggins, 4 P. 
570. 65 Cal. 564. 

31 C.J. P 642 note 83. 

73. Tex.—Burk v. State, 124 S.W. 
668, 67 Tex.Cr. 636. 

31 C.J. p 642 note 84. •' 

74. Tex.—Thompson v. State, 16 
Tex.App. 39. 

31 C.J. p 642 note 87. 

943 ' 


75. Mo.—State v. Adkins, 225 S.W. 

981, 284 Mo. 680. 

31 C.J. p 642 note 86. 

7a Mo.—State v. Riddle, 23 S.W.-2d 
179, 334 Mo. 96. 

77. Mo.—State v. Howard, 147 S.W. 

96, 242 Mo. 433. 

31 C.J. p 642 note 88. 

Separate counts see infra notes 80, 
81. 

7a Okl.—Wood v. State, 107 P. 937, 
3 Okl.Cr. 653. 

31 C.J. p 642 note 89. 

Vlolatioii of particiLlar statute 

An information concluding 
“against the peace and dignity of the 
state” is not rendered bad by the ad¬ 
dition of the words “and contrary to 
[a particular] section” since the ad¬ 
ditional words may be rejected as 
surplusage.—State v. Ashworth, 143 
S.W.2d 279, 346 Mo. 8-69. 

79. Mass.—Commonwealth v. Hoop¬ 
er, 5 Pick. 42. 

sa Mo.—State v. Ulrich, 70. S.W. 

933, 96 Mo.App. 689. 

31 C.J. p 642 note 91. 

81. Ill.—^People V. Bobylak, 50 N.B. 

2d 46-5, 3-83 HL 432. 

31 C.J. p 642 note 92. 
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Under the constitutional or statutory provisions 
in some of the states, the conclusion of an informa¬ 
tion for murder need not contain the technical 
statements or language required at common law in 
the conclusion of an indictment or information for 
murder, and thus it has been held that an infor¬ 
mation for murder need not repeat the term “mal¬ 
ice aforethought, or state that the information 
is on the oath of the prosecuting attorney.^^ 

In Missouri^ it was the rule at one time that 
the conclusion of an information for murder was 
required to be in the common-law form^® and it 
was required, for example, that the conclusion 
state that it was on the oath of the prosecuting at¬ 
torney*® and that the words ‘‘kill and murder” be 
employed.*'^ Under this doctrine it was the formal 
conclusion of an information for murder that dis¬ 
tinguished it from an information for manslaugh¬ 
ter,** although an information which lacked the for¬ 
mal conclusion of a murder charge could be amend¬ 
ed in such respect,*® Later authorities hold that 
the formal conclusion of a common-law informa¬ 
tion for murder is no longer required,®* and that 
the conclusion need not, for example, state that it is 
on the oath of the prosecuting attorney.®^ 


§ 83. - Statement of Jurisdictional Facts 

The Information need not, as a general rule, contain 
a statement of the Jurisdictional facts or show on its 
face the existence of the conditions precedent to prose¬ 
cutions by information, as, for example, that a compiaint 
has been filed or that there has been a preliminary ex¬ 
amination and commitment. 

In most jurisdictions it is not necessary that an 
information allege or show on its face the exist¬ 
ence of the conditions or prerequisites necessary to 
authorize prosecution by information,®® as, for ex¬ 
ample, that the court is in session,®® that the grand 
jury are not in session or have been discharged,®^ 
that the affidavit or complaint has been filed,®® that 
the information is filed by leave of court,®® or that 
It is made by a credible resident.®^ It is generally 
considered unnecessary for the information to al¬ 
lege that a preliminary examination, commitment, 
or finding of probable cause has been had®* or 
waived;®® but under some statutory provisions the 
information must allege that accused was bound 
over.^ The information need not allege that it is 
based on the affidavit of a competent and reputa¬ 
ble person,® or on a written sworn complaint;® but 
it has been held that the information must show 
on its face that it is predicated on the affidavit filed 
with it,^ although an immaterial variance between 


BSL Mich.—^Evans v. People. 12 
Mich. 27. 

Mont—State v. Northrup, 35 P. 228, 
13 Mont 522. 

Xn Wlao oiHrfu . It has been intimat¬ 
ed, althouirh not held, that an in¬ 
formation for murder need not con¬ 
tain the common-law conclusion of 
an indictment for murder.—Chase v. 
State. 7 N.W. 376. 50 Wis. SIO. 

83;. Mont—State v. Bloom. *36 P. 
243, 13 Mont 551—State v. North¬ 
rup. tS P. 228, 13 Mont 522. 

84. Kan.—State v. Hinchman, 87 P. 
186. 74 Kan. 419. 

86. Mo.—State v. Lee. 259 S.W. 798, 
303 Mo. 246. 

88. Mo.—State v. Minor, 92 S.W. 

466, 198 Mo. 697. 

30 CJ. p 117 note 63. 

87. Mo.—State v. Ttanir/y 23 S.W. 
1079. 118 Mo. 117. 

30 C.J. p 118 note 69. 

88L Mo.—State V. Rennison. 267 S. 

W. 850, 306 Mo. 473. 

89« Mo.—'State v. Fox, 300 S.'W. 320 
—State V. Rennison, 267 S.W. 350, 
306 Mo. 473. 

80. Mo.—State V. Frazier, 98 S.W,2d 
707, 339 Mo. 966—State v. Fox, 300 
&JW, 820—State v. Glass. 300 S. 
W. 691, 318 Mo. 611—Ex parte 
Keet 387 S.W, 463, 315 Mo. 695. 

91», >Mo.—Btate v. Simmons, 58 S.W. 
2d 602, ‘332 Mo. 247—State v. Lee, 
259 S.W. 798, 303 Mo. Q46. 


82- Mo.—State v, Ferguson, 213 S. 

W. 339, 278 Mo. 119. 

81 C.J. p 642 note 93. 

98. Ind.—State v, Dugglns, 45 N.E. 
603, 146 Ind. 427—Hodge v. State, 
36 Ind. 561. 

Term of court 

The Information need not show 
on Its face the term of court at 
which it was filed or that it was filed 
during term time.—^Mares v. State, 
200 N.W, 448, 112 Neb. 619. 

94. Wash.—State v. Lewis, 72 P. 

121, 31 Wash. 615. 

31 C.J. p 642 note 95. 

85. Ohio.—^Weisbrodt v. State, 33 N. 

E. 603, 50 Ohio St. 192. 

Tex.—Hall v. State, 13 S.W.2d 366, 
111 Tex.Cr. 605. 

Beferenoe to affidavit in verified in. 
formation 

Where the statutes do not require 
the affidavit of the prosecuting wit¬ 
ness to he filed with an information 
which is verified by the prosecuting 
attorney, an information which is so 
verified and which refers to the affi¬ 
davit of the prosecuting witness is 
not defective for failure to recite 
that the affidavit has been filed with 
the clerk of court, and the informa¬ 
tion will not be quashed for such 
failure.—State v. Hobson, Mo., 177 
S.W. 374. 

9a La.—State v. De Serrant, 33 La. 
Ann. 979. 

944 


Mont—state v. Spotted Hawk, 55 P. 
1026, 22 Mont 33. 

97. Iowa.—Weir v. Allen, 47 Iowa 
482. 

9a Idaho.^—State v. McClurg, 300 P. 
898, 902. 50 Idaho 762, citing Cor. 
pus Jurla. 

N.M.—State v. Vigil, 266 P. 920, 83 
N.M. 365—State v. Rogers, 247 P. 
828, 833, 31 N.M. 485, citing Cor¬ 
pus Juris. 

Okl.—Decker v. State, 64 P.2d 1096, 
'58 OkLCr. 445—Stewart v. State, 5 
P.2d 174, 62 Okl.Cr. '293—Stamper 

V. State, 220 P. 67, 25 OkLCr. -324. 
31 C.jr. p 643 note 98. 

99. N.M.—State v. Vigil, 266 P. 920, 
33 N.M. 365—State v. Rogers, 247 
P. 828, 833, 31 N.M. 485, citing 
Corpus Juris. 

Okl.—^Decker v. State, *54 P.2d 1096, 
68 OkLCr. 445—Stewart v. State, 
5 P.2d '174, 62 Okl.Cr. ’293—Stamp¬ 
er V. State, 220 P. 67, 25 OkLCr. 
324. 

31 C.J. p 648 note 99 [a], 
a- Utah.—State v. Sheffield, 146 P. 
306, 45 Utah 426. 

8. Ind.—SUfel v. State, 72 N.E. 600, 
163 Ind. 628—Blake v. State, 47 N. 
E. 942, 18 Ind.App. 280. 

a Tex.—Sandolski v. State, 143 «. 

W. 151, 66 Tex.Cr. 33. 

4i Mo.—State v. Schnettler, 79 S.W. 
1123, 181 Mo. 173—State v. McCoy, 
124 S.W. 78, 140 Mo.App. 395. 
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the affidavit and the allegation of the information 
with reference thereto is not fatal.® 

§ 84. - Signatures 

The information should be signed by a proper person,, 
usually the prosecuting attorney or, in some Jurisdictionsi, 
his deputy or assistant; and his official charabter should 
be designated. It should not have been signed in blank, 
but the signature need not be placed on the information 
at any particular part thereof or in any particular mode. 

It is generally essential to the validity of an in¬ 
formation that the name or signature of the proper 
prosecuting attorney appear thereon® and that the 
name or signature be affixed by a person or officer 
duly authorized by law to act,*^ although in this 
connection it is also held that the omission of the 
signature is a formal defect which may be correct¬ 
ed by amendment.® An information should be sign¬ 
ed by the prosecuting officer who presents it,® and 
is not in proper form where it is signed by one 
prosecuting officer but alleges that another comes 
into court and gives the court to understand and 
be informed, etc.^® An information need not be 
signed by the individual on whose complaint it is 
preferred by the public prosecutor.^^ 


The particular officer whose name or signature 
must appear on the information depends on con¬ 
stitutional and statutory provisions.^® The attor¬ 
ney general may sign the information pursuant to 
statutes authorizing him to appear for the state in 
any criminal proceeding, on the request of the gov¬ 
ernor or legislature,^® or pursuant to statutory pro¬ 
visions authorizing him to act whenever the prose¬ 
cuting attorney of the county fails, refuses, or is 
unable to act.^^ In the absence of the attorney 
general the information may be signed by the solic¬ 
itor, when such an officer exists.^® An information 
may be signed by a duly appointed special or pro 
tempore prosecuting attorney.^® 

Under some statutory provisions the signature of 
the county attorney on an information must be af¬ 
fixed by himself in person or by some duly appoint¬ 
ed and qualified assistant.^^ In at least one juris¬ 
diction the information cannot be signed by an as¬ 
sistant prosecuting attorney,^® either in his own 
name as assistant^® or in the name of the prosecut¬ 
ing attorney.®® It is generally considered, however, 
that an information may be signed by a duly au¬ 
thorized assistant or deputy prosecuting attorney®^ 
in the name of the prosecuting attorney.®® In some 


B. Mo.—state v. Moore, 67 Mo.App. 
320. 

31 C.J. p 643 notes 4, 2 [a], 
e. U.S.—Brooks V. U. S., C.C.A.Oal., 
8 F.2d 593, 594, quotins: Coxpiis Ju¬ 
ris. 

N.Y.—Dodge v. Supreme Court of 
New York, 12 N.B 2d 538, 276 N.Y. 
444, affirming 29*1 N.Y.S. 527, 249 
App.Dlv. 103. 

Okl.—Tiller v. State, 247 P. 421, -SS 
Okl.Cr. 31. 

Tex.~Carlton v. State, 48 S.W.2d 278, 
120 Tex.Cr. 12. 

Utah.—State v. Merritt, 247 P. 497, 
498, 67 Utah 325, Quoting Corpus 
Juris. 

31 C.J. p 643 note 8. 

'^An absolute lack of a signature on 
any part of the information deprives 
it of that official character necessary 
to support a conviction.”—Diamond 
V. State, 46 P.2d 966, 967, 57 Okl.Cr. 
214, followed In 46 P.2d 968, >57 Okl. 
Cr. 219. 

Be-signlng 

Where an information is altered 
80 as to Include additional defend¬ 
ants, such altered or amended in¬ 
formation should be re-signed.— 
Suarez v. State, 115 So. 519, 95 Fla. 
42. 

Subsorlptioii or siguing held sulIU 
cleut 

Mo.—State v. Van Patton, 94 S.W.2d 
1119, 280 Mo.App. 1199. 

31 C.J. p 643 note 8 [a]. 

7. Okl.—Roberts v. State, 115 P.2d 
270, 72 Okl.Or. 384, superseded 117 

42 c. j.s.-eo 


P.2d 174, n Okl.Cr. 392—Diamond 
V. State, 46 P.2d 966, 57 OkLCr. 
214, followed in 46 P.2d 968, 57 
OkLCr. 219—Radford v. State, 215 
P. 218, 23 Okl.Cr. 407. 

31 C.J. p 643 notes 8, 14. 

Authority to file mformation see su¬ 
pra § 67. 

& Okl.—Tiller v. State, 247 P. 421, 
•35 OkLCr. 31. 

31 C.J. p •643 note 11. 

9. Tex,—Willhite v. State, 150 S.W. 
2d 261, 141 Tex.Cr. 565. 

10. La.—State v. Durane, 97 So. 26, 
163 La, 1021. 

mformation of private individual 
In a jurisdiction in which an in¬ 
formation can be made by a private 
individual, an information which is 
signed by such individual in a 
slightly different way than appears 
in the commencement of the inform¬ 
ation is not invalid, where the two 
names are idem sonans.—^People v. 
Williams, 233 IlLApp. 63. 

IL D.C.—U. S. v. Hoskins, 16 D.C. 
478. 

12, Obuiity attorney 
Mont.—State ex rel. Juhl v. District 
Court of First Judicial Dist. in 
and for Jefferson County, -84 P.2d 
979, 107 Mont. 309, 120 A.L.R 363. 
In Texas 

(1) It has been held that an in¬ 
formation in the county court can be 
signed by the district attorney, as 
against the contention that it could 
be signed only by the county attor- 
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ney.—Cody v. State, 47 S.W.2d 297, 
120 Tex.Or. 302. 

(2) The statutes permitting the 
information to be sigrned by the dis¬ 
trict attorney are constitutional— 
Cody V. State, supra. 

13. Okl.—^Luther v. State, 197 P. 
-533, 18 Okl.Cr. 664. 

14. Mo.—State v. Sparks, App., 278 
S.W. 1073, transferred, see Sup., 
268 S.W. 51. 

15. N.H.—State v. Ingalls, -59 N.H. 

88 . 

31 C.J. p 644 note 19. 

13. lowcL—^Burry v. Haynes, 7 N.W. 
2d 914. 

31 C.J. p 644 note 20. 

17. OkL—Heintz v. State, 295 P. 
402, 49 OkLCr. 148—Tiller v. Stata 
247 P. 421, 85 OkLCr. 31—Bx parte 
Long, 223 P. 710, 26 Okl.Cr. 269. 
18m Fla.—State ex reL Ricks v. Da¬ 
vidson, 163 So. >588, 121 Fla. 196. 

19. Fla,—State ex reL Ricks v. Da¬ 
vidson, supra—Segars v. State, LIE 
So. 537, 94 Fla. 1128. 

20 . Fla.—State ex rel. Ricks v. Da¬ 
vidson, 163 So. 588, 121 Fla. 196. 

21 . CaL—People v. Tibbitts, 236 P. 
'217, 71 CaLApp. 709. 

Utah.—State v. Merritt, 247 P. 497, 
67 Utah 325. 

22. Ark.—Jordan v. State, 160 S.W. 
2d 881, 203 Ark. 1020—^Rayburn v. 
Stata 141 S.W.2d 632, 200 Ark. 
914—Bone v. State, 140 S.W.2d 140, 
200 Ark. 592. 
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jurisdictions an assistant or deputy prosecuting at¬ 
torney may sign the information in his own name;^® 
hut in others an information which is signed by an 
assistant or deputy prosecuting attorney in his own 
name, and which omits the name of the prosecut¬ 
ing attorney, is defective.24 

Designation of official character. W’hile the pros¬ 
ecuting officer who signs the information should 
properly designate his official capacity,25 failure to 
add to the signature the correct designation of the 
official character of the prosecutor will not invali¬ 
date the information.26 

Time of signing. The information should be 
signed after the facts constituting the offense have 
been set forth therein,2” and it is not sufficient for 
the prosecuting attorney merely to sign a blank 
form before the charge has been written in.28 It 
has been held that, where the information is not 
signed before commencement of the trial, the de¬ 
fect cannot be cured by subsequently signing nunc 
pro tunc.2^ 


Place of signature. Under some statutory provi¬ 
sions it is not required that the signature be placed 
on any particular part of the information,30 and 
the signature may appear on the face or on the 
back of the information.*! Where an information 
contains several counts it is sufficient to sign at the 
end without signing each count.*^ 

Mode of affixing signature. The name of the 
prosecuting attorney, if affixed with authority, need 
not be affixed in any particular mode.** Thus, in 
a jurisdiction in which an assistant or deputy pros¬ 
ecuting attorney can sign informations in the name 
of his principal, it is sufficient if the name of the 
prosecuting attorney is typewritten*^ or printed** 
and is then followed by the signature of a duly ap¬ 
pointed assistant or deputy; and an information in 
which the names of both the county attorney and 
the assistant county attorney appear in typewrit¬ 
ing, although irregular, and subject to being set 
aside on timely motion, does not result in an entire 
lack of jurisdiction.** Even in a jurisdiction in 


01cl.--Ex parte West. 71 P.2d 129, i 
62 Okl.Cr. 260—Hardin v. State, 41 
P.2d 922. 56 Okl.Cr. 440—McMillan 

V. State, 238 P. 510, 31 OkLCr. 261. 
31 C.J. p 643 note 17. 

23. Mo.—State v. Sparks, App., 278 
S.W. 1073, transferred, see, Sup., 
268 S.\V. 51. 

Neb.—Thompson v. O’Grady, 290 N. 

W. 716. 137 Neb. 641, certiorari de¬ 
nied 61 S.Ot 9, 311 U.S. 645, 85 
LuEd. ill. 

Wash.—State v. Fisk, 275 P. 940, 151 
Wash. 323. reheard 278 P. 156, 151 
Wash. 323. 

31 C.J. p 644 note 18. 

Signing as deputy hold Izregnlaxity 
It has been held, as against the 
contention that a deputy prosecuting 
attorney could act officially only in 
the name of his principal, that the 
act of a deputy prosecuting attorney 
in signing his own name to an in¬ 
formation as deputy was at most an 
irregularity and did not vitiate the 
Information —State v. Larson, 243 P. 
666, 75 Mont 274. 

Presumptioii of authority 
When the right of a person to sign 
an information as deputy county at¬ 
torney IS Questioned for the first 
time after arraignment and plea, and 
while a plea of not guilty is still 
pending, his appointment, qualifica¬ 
tion, and right to sign, in the ab- 
Lence of a showing to the contrary, 
will^ be presumed.—Thompson v. 
O'Grady, 290 N.W. 716, 137 Neb. 641. 
certiorari denied 61 S Ct. 9, 311 U.S. 
646,. 85 411—Holland v. State, 

160 N.W. 893, 100 Neb. 444—31 C.J. 
p 644 note 18 [a]. 

24. (Mtl.—Dilamottd v. State, 46 P. j 
2d 966. 57 OkLCr. 214, followed in I 


46 P.2d 968, 57 OkLCr. 219—Heintz 
V. State. 295 P. 402, 49 OkLCr. 148. 

In Arkaauiaii 

(1) The rule is as set forth in the 
text—Johnson v. State, 133 S.W.2d 
15, 199 Ark. 196. 

(2) It has been said that an in¬ 
formation filed in the name of the 
deputy prosecuting attorney, instead 
of in the name of the prosecuting 
attorney, is void.—^Johnson v. State, 
supra. 

(3) In a subsequent case, however, 
it was held that such an information 
is voidable only, and that until the 
authority of the deputy prosecuting 
attorney is questioned and the pros¬ 
ecuting attorney fails to affirm, the 
information is sufficient to bring ac¬ 
cused before the court and to give 
the court jurisdiction.—State v. 
Eason, 143 S,W.2d 22, 200 Ark. 1112. 

25. OkL—McMillan v. State, 238 P. 
510, 31 Okl.Cr. >61. 

28. Mo.—State v. Johnson, 163 S.W. 

2d 780, 349 Mo. 910. 

Utah.—State v. Merritt, 247 P. 497, 
49$, 67 Utah 325, quoting Corpus 
Juris. 

31 C.J. p 643 note 12. 

Designatlou held sufficisut 
Where an assistant attorney gen¬ 
eral was acting as prosecutor pursu¬ 
ant to request of the governor, axi 
information signed by him as "as¬ 
sistant attorney general” rather than 
as "special prosecuting attorney” 
has been held sufficient—State v, 
Huett, 104 S.W.2d 252, 340 Mo. 934, 

27. U.S.—Brooks v, U. S., C.C.A. 
CaL, 8 P.2d 593, 594, quoting Cor¬ 
pus Juris. 


OkL—Fullingim v. State, 123 P. 558, 
7 Okl.Cr. 333. 

28. Okl.—^Fullingim v. State, 123 P. 
558, 7 OkLCr. 333. 

31 C.J. p 643 note 9 [a]. 

29. Kan.—Jackson v. State, 4 Kan. 
150. 

Omission of prosecuting attorney's 
signature as amendable defect see 
infra § 240. 

30. Okl.—Tiller v. State, 247 P. 421, 
35 OkLCr. 31. 

31. Okl.—^Diamond v. State, 46 P.2d 
966, 67 Okl Cr. 214, followed in 46 
P.2d 968, 67 OkLCr. 219. 

32. Wis.—Chase v. State, 7 N.W. 
376, 60 Wis. 510. 

31 C.J. p 644 note 21. 

33. OkL—Hardin v. State, 41- P.2d 
922, 56 OkLCr. 440—McMillan v. 
State, 238 P. 510, 31 OkLCr. 261. 

34. Okl.—State v. Jackson, 48 P.2d 

8«1, 57 OkLCr. 277—Hardin v. 

State, 41 P.2d 922, 56 OkLCr. 440— 
McMillan v. State, 238 P. 610, 31 
OkLCr. 261. 

31 C.J. p 643 note 17 [a]. 

The better praotioe, where the in¬ 
formation Is subscribed in the name 
of the county attorney by his legal¬ 
ly appointed assistant. Is to sign 
both names with pen and Ink.— 
McMillan v. State, supra. 

35. Ark,—Rayburn v. State, 141 S. 
W.'2d 532, 200 Ark. 914—Bone v. 
State, 140 S.W.2d 140, 200 Ark. 
592. 

Okl.—State v. Jackson, 48 P.2d 861, 
67 OkLCr. 277—Hardin v. State, 
4'1 P.2d 922. 56 Okl.Cr. 440. 

38. .OkL—^Diamond y. State, 46 P. 
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which the information is required to be signed by 
the prosecuting attorney he may use a typewriter 
instead of pen and ink.-^^ 

§ 85. - Indorsements 

An Information is frequently required to bear cer¬ 
tain Indorsements, as, for example, the name of witnesses, 
or the approval of the judge; but the absence of Indorse¬ 
ments Is not necessarily fatal to the validity of the In¬ 
formation, and Indorsements are entirely unnecessary 
where the statutes are silent on the subject. 

Matters concerning indorsements on informations 
depend on the terms of the statutes in the particu¬ 
lar jurisdiction.38 It is not necessary that the in¬ 
dorsement on an information of the number and ti¬ 
tle of the case, the offense charged, and the date 
of filing be signed by the prosecuting attorney, in 
the absence of statute so requiring.^s Unnecessary 
indorsements on an information will not invalidate 
it.40 

Names of witnesses. In some jurisdictions the 
names of witnesses for the state must be indorsed 
on the information,41 at least in order that the 
witnesses may be called at the trial, as discussed in 
Criminal Law § 948 e, although as far as concerns 
the validity of the information the failure to indorse 
the names of witnesses is at most an irregularity, 
correctable on terms.42 In the absence of consti¬ 
tutional or statutory provision so requiring, the 
name of the prosecuting witness or other witness¬ 
es for the state need not be indorsed on an infor¬ 
mation to render the information valid.43 A con¬ 
stitutional provision giving accused the right to be 
confronted with the witnesses against him does not 
require the insertion of their names in the informa- 
tion.44 
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Judicial approval. Some statutes require the pre¬ 
siding judge to indorse his approval or disapproval 
upon an information before it is filed, and such 
statutes should be complied with.45 An indorsement 
to the effect that the case should be prosecuted by 
information is sufficient to constitute an approval 
independently of the use of the word “approved.”46 
Where the judge signs a blank form of indorsement 
which contains language of approval and also of 
disapproval, and fails to cancel the part containing 
the disapproval, the irregularity is not fatal to the 
validity of the indorsement if there is other lan¬ 
guage sufficient to show approval.47 

Indorsement as ‘'true billJ^ A statute requiring 
the indorsement of the words "a true bill’^ on an in¬ 
dictment does not require such indorsement on an 
information.48 Under statutes providing that in¬ 
formations shall be substantially in the form pre¬ 
scribed for indictments, and that indictments shall 
be indorsed “a true bill,” an information indorsed 
“a true information,” followed by the name of the 
prosecuting attorney has been held sufficient.4^ 

§ 86. -Verification 

a. In general 

b. Who may verify or administer oath 

c. Mode and form 

d. Reverification 

a. In General 

At common law an information was not required to 
be verified, and this Is still the rule In many jurisdictions; 
but in other jurisdictions verification Is required, at least 
if the information Is used as the basis of a warrant or 
arrest, or if alternative procedures permitted by statute 
have not been followed. In any event, the verification is 
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2d 966, 67 Okl.Cr. 214, followed in 
46 P,2d 96J8, 57 OkLCr. 219. 

37. Mo.—State v. Hardy, App., 21 
S.W.-Sd 229. 

Presnmptioii. has been held to ob¬ 
tain that t 3 T;>ewritten signature of 
prosecuting attorney was affixed by 
him personally.—State v. Hardy, su¬ 
pra. 

38. Or.—State v. Bel ding, 71 P. 330, 
43 Or. 96. 

File marks on: 

Information see supra § 74. 
Preliminary affidavit or complaint 
see supra § 73 b (4). 

39. La.—State v. Buckhalt, 111 So. 
3*50, 162 La. 980. 

40. Neb.—Fager v. State, 68 N.^. 
611, 49 Neb. 439. 

ExxoxLeous tndorsement as Ixidiot- 
meut 

An information presented at the 
request of the grand Jury, and in¬ 
dorsed “a true bill" by the' foreman. 


does not thereby become an indict¬ 
ment.—Texas & St L. R. Co. v. 
State, 41 Ark. 488. 

41. Iowa.—State v. Hueser, 215 N. 
W. 643, 206 Iowa 132. 

Mo.—State v. Lee, 259 S.W. 798, 303 
Mo. 246. 

Utah.—State v, Sheffield, 14S P. 306, 
46 Utah 42*6. 

16 C.J, p 801 note 17. 

42. Mo.—State V. Dixon, 2'53 S.W. 
746. 

31 C.J. p 644 note 28. 

43. Minn.—State v. Ruddy, 200 N. 
W. *631, 160 Minn. 435—State v. 
Workman, 19« N.W. 776, 157 Minn, 
168. 

Or.—State v. Smith, 273 P. 323, 128 
Or. 515. 

•31 C.J. p 644 note 24. 

44. Mmn.—State v. Workman, 195 
N.W. 776, 167 Minn. 168. 

Or.—State v. Smifh, 273 P. 323, 128 
Or, SI'S. 


Right of confrontation see Criminal 
Law S 999. 

45. Iowa.—Jones v. McClaughry, 
151 N.W. 210, 169 Iowa 281. 

48. Iowa,—State v. Nova, 220 N.W. 
•41, 206 Iowa 636. 

47. Iowa,—State v. Nova, supra, 

4a Minn.—State v. Workman, 195 
N.W. 776, 167 Minn. 168. 

49. Or.—State v. Belding, 71 P. 330, 
43 Or. 95. 

▲ printed signature of the prose¬ 
cuting attorney Is sufficient within 
the rule set forth in the text since 
his filing of the mformation evi¬ 
dences his Intention to prosecute the 
persons charged and constitutes an 
adoption by him of the printed sig¬ 
nature as his own, binding him as 
effectually as though personally sub¬ 
scribed by him and rendering the in¬ 
dorsement a substantial compliance 
with the provisions of the statutes. 
—State V. Beldmg, supra. 
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not part of the information and its absence does not de¬ 
prive the court of jurisdiction. 

At common law an information could be filed by 
the prosecuting attorney on his oath of office and 
was not required to be otherwise verified,®® but at 
present, it has been pointed out, the constitutional 
or statutory provisions of the particular jurisdic¬ 
tion determine whether or not informations are re¬ 
quired to be verified.®^ In some jurisdictions the 
information must be verified,^- but in many juris¬ 
dictions, particularly those in which the constitu¬ 
tional or statutory provisions are silent on the sub¬ 
ject, the general rule is that an information need 
not be verified^s and may be filed by the prosecut¬ 
ing attorney merely under his oath of office.®^ Un¬ 
der some provisions alternative procedures are per¬ 
mitted, the rule being that the information either 
must be verified by the prosecuting attorney or a 
witness, or else must be supported by the affidavit 


of a competent witness,the affidavit being a sep¬ 
arate instrument, which may be filed at any time 
prior to the filing of the information and even be¬ 
fore the information is framed;^® and, under stat¬ 
utes of this nature, an information need not be ver¬ 
ified if it is supported and accompanied by the affi¬ 
davit of a person competent to testify as a witness 
in the case.57 Where no verification is required, 
an information by the prosecuting attorney will not 
be invalidated by an unnecessary verification by the 
prosecuting witness.®^ 

The verification is not part of the information®® 
or at least is not a substantial part thereof,®® and 
is merely to insure good faith in instituting the pro¬ 
ceedings.®^ Absence of the required verification is 
only a formal defect in the information®® and does 
not render the information void®® or deprive the 
court of jurisdiction.®4 Failure to verify an in- 


50. U.S.—U. S. v. Schalllnffer Pro¬ 
duce Co., D.C.Wash., 230 P. 290— 
Weeks v. U. S., N.T., 216 F. 292. 
132 C.C.A. 436, L.R.A.1915B 651, 
Anii.Cas.l917C 524, certiorari de¬ 
nied 35 S.Ct 199, 235 U.S. 697, 59 
L.Ed. 431. 

Fla.—^Williams v. Albritton, 190 So. 
423, 139 Fla. 195. 

Mo.—State v. Lee, 259 S.W. 798, 303 
Mo. 246. 

31 C.J. p 625 note 51. 

Xa Eng land 

(1) An information could be filed 
by the attorney general or solicitor 
general simply on his oath of ofil<‘e 
and without verification.—^Albrecht 
V. U. S., III., 47 S.Ct. 250. 273 XJ.S. 
1, 71 L.Ed. 505—31 aJ. p 625 note 48. 

(2) In fact at one time both kinds 
of informations then m use, dis¬ 
cussed supra 9 66, could be filed 
without further oath or affidavit 
than the oath of office of the officer 
preferring it.—State v. Dover, 9 N.H. 
468. 

31 C.J. p 625 note 50. 

51. Fla.—Williams v. Albritton, 190 
So. 423, 139 Fla. 195. 

52. Ill.—^People V. Duyvejonck, 169 
N.R 737, 337 Ill, 636. 

Neb.—Marshall v. State. 215 N.W. 

564, 116 Neb. 45. 

31 C.J. p 645 notes 40, 41. 
Oonntitational right 
A prosecution on an information 
which contains no sufficient verifica- 
ti<m is, in the absence of waiver on 
the part of accused, an invasion of 
a . constitutional right.—^People v. 
San Filippo, 265 lUJ^pp. 554. 

58. U.S.—‘Albrecht v. U. S., IlL, 47 
e,CL 250, 273 U.S. 1. 71 L.Bd. 505 
—HUsao: v. U. S., C.CA.China, 26 
' 'F.2d S47, certiorari denied 49 S 
CL 27. 278’U.S. 625. 73 LEd. 545— 
Merrill v, U. S.. C.C.A.Oi'., 6 P.2d 


120—Jordan v. U- S., C.C.A.Idaho, 
299 F. 298. 

Colo.—WTiite V. People. 45 P. 689. 8 
Colo.App. 289. 

Nev.—State v. Pansey, 128 P.2d 464, 
61 Nev. 330, rehearing denied 130 
P.2d 264, 61 Nev. 330. 

31 C.J. p 644 note 89—16 C.J. p 291 
note 37. 

54u U.S.—Albrecht v. U. S., Ill., 47 
S.Ct. 250, 273 U.S. 1. 71 L.Ed. 505 
—^Benn v. U. S„ C.C.A.Wash., 28 
P,2d 509—Meehan v. U. S., C.C.A. 
Minn., 24 F.2d 690—U. S. v. Polite, 
D.C.S.C.. 35 F. 68. 

La.—State v. Buckhalt, 111 So. 350, 
162 La. 980. 

Mo.—State v. Ransberger, 17 S.W. 
290, 106 Mo. 135. 

**His official oath may be accepted 
as sufficient to give verity to the 
allegations of the information.*’—^Al¬ 
brecht V. U. a. Ill., 47 S.CL 260, 252, 
273 U.S. 1, 71 LuEd. 605. 

Absence of olBloial oath 
An information is not filed under 
the sanction of the prosecuting at¬ 
torney's official oath where it ex¬ 
pressly states on its face that it is 
made on the oath of certain persons 
named in annexed affidavits; and, 
where the affidavits annexed cannot 
be considered, as where they are not 
sworn to before a proper officer, the 
information is insufficient.—^U. S. v. 
Schallinger Produce Co., D.C.Wash., 
230 F. 290. 

56. Mo.—State v. Jennings, 84 S.W. 
2d 50, 826 Mo. 1085—State v. Lee, 
259 S.W. 798, 303 Mo. 246. 

31 C.J. p 645 notes 40, 41. 

56. Mo.—State v. Lee, supra. 

57. Mo.—Ex parte Eamstrom, 249 
S.W. 696, 297 Mo. 384—State v. 
Van Patton, 94 S.W.2d 1119, 280 
Mo.App. 1199—State v. Ostmann. 
100 aw. 696, 123 Mo.App. 114. 
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An affidavit by an assistant prose- 
onMng attorney is sufficient within 
the rule set forth in the text, where 
he makes the affidavit as of his own 
knowledge and there is nothing to 
show that he is not a competent wit¬ 
ness.—^Ex parte Eamstrozn, 249 S. 
W. 695, 297 Mo. 384. 

5a Mo.—state v. Zeppenfeld, 12 Mo. 
App. 674. 

69. Ill.—^People v. Franklin, 257 Ill. 
App. 7, affirmed 173 N.B. 607, 341 
IlL 499. 

Okl.—Stamper v. State, 220 P. 67, 25 
Okl.Cr. 324—Gunnells v. State, 122 
P. 264, 7 OkLCr. 98. 

60. Waah.—State v. Hurd, 105 P.2d 
59, 5 Wash.2d 308. 

31 C.J. p 645 note 48. 

61. Wash.—State v. Hur^ supra. 

31 C.J. p 645 note 48. 

ea Mo.—State v. Jordan, 102 aW. 
2d 575. 

ea Okl.—In re Talley. 112 P. 86, 
4 Okl.Cr. 398, 81 L.ILA.,N.S., 806. 
31 C.J. p 648 note 97. 

Situation not eq.uival«nt to oomplsts 
sbssnoe of Infonoation 
The fact that verification of the 
information by the prosecuting at¬ 
torney is not made in compliance 
with statutes renders the informa¬ 
tion at most defective, and not void; 
the sUuation is not, in such case, 
the same as .though no information 
had been made or filed.—State v. 
Superior Court for King County, 247 
P. 738. 189 Wash. 449. 

64L Ill.—People v. Billow, 36 N.E. 
2d 889, 877 IlL 236, affirming 30 
N.B.2d 796. 807 IU.App. 549—Peo¬ 
ple V. Duyvejonck. 169 N.R 737, 
337 IlL 686. 

Mo.—State v. Jordan, 102 S.W.2d 
' 576. 

I 31 C.J. p 648 note 98, 
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formation may be corrected at any time before 
trial,or, in the discretion of the court and in the 
absence of any showing that accused has been prej¬ 
udiced, at the trial and amendment of the verifi¬ 
cation is frequently permitted.®*^ Omission of a 
verification or defects therein may be waived, as 
discussed infra § 305. 

Information as basis for warrant. Under a con- 
'Stitutional provision prescribing that no warrant 
shall issue for the arrest of accused without prob¬ 
able cause supported by oath or affirmation, an in¬ 
formation which is made the basis for the issuance 
•of a warrant must be verified.®^ The only purpose 
served by the oath in such a case, however, is to 
furnish authority for the issuance of the warrant 
and the arrest of accused; the oath is not neces¬ 
sary to sustain the information as such, and an un¬ 
verified information is good for all purposes except 
as a basis for issuing a warrant.®^ Such a provi¬ 
sion does not require that an information be veri¬ 
fied, or supported by an aflSdavit showing probable 
cause, where the information is made simply to ac¬ 
cuse one of crime and is not the basis for a war¬ 
rant,as for example, where accused has volun¬ 
tarily come into court,or where the information 
is filed after accused has been properly arrested, 
has had or waived a preliminary examination, and 
has been committed or held to answer.'^^ 

Felony or misdemeanor. Under some constitu¬ 


tional and statutory provisions informations in fel¬ 
ony prosecutions must be verified under oath, but 
informations charging misdemeanors need not be.*^^ 
Under other provisions the opposite rule prevails 
and informations in felony cases need not be veri¬ 
fied,while informations charging a misdemeanor 
must be.'^5 

Proceeding against corporation. For the purpose 
of determining the necessity and sufficiency of the 
verification of an information, a proceeding against 
a corporation for violation of a criminal statute is 
a criminal proceeding, although the corporation can¬ 
not be arrested or imprisoned.^® 

b. Who May Verify or Administer Oath 

An information may be verified by the prosecuting 
attorney;, his deputy or assistant, or, in some Jurisdic¬ 
tions, by a private person. The oath must be adminis¬ 
tered by a duly authorized officer. 

An information may be verified by the prosecut¬ 
ing attorney,or, in a proper case, by a deputy, 
assistant, acting, or pro tempore prosecuting attor¬ 
ney.*^® Under the practice in some jurisdictions, 
however, it is not indispensable that it be verified 
by the prosecuting attorney,and it may be veri¬ 
fied by the complainant or some other private per¬ 
son,®® in which case it is not necessary for the pros¬ 
ecuting attorney also to verify it.®i An information 
sworn to by a police officer has been held suffi¬ 
cient.®® Where the prosecuting witness verifying 


JLfter overrnling' of motioii to quasli 
The court still has jurisdiction 
notwithstanding: Its commission of 
orror in overruling a motion to quash 
an unverified information.—^In re 
Talley. 112 P. 36. 4 Okl.Cr. 898. 31 
L.R.A..N.S.. 805—31 C,J. p 648 note 
99. 

65. Mo.—State v. Speyer, 91 S.W. 
1075. 194 Mo. 459. 

31 C.J. p 648 note 4. 

66. Mo.—State v, Donell. 18 S.W.2d 
53—State v. Baumann. 1 S.W.2d 
153. 

‘67. Mich.—People v. Roat. 76 N.W. 

91, 117 Mich. 678. 

31 C.J. p 648 note 5. 

Reverification after amendment of in¬ 
formation see infra subdivision d 
of this section. 

-68. U.S.—Ryan v. U. S., C.C.A.W. 
Va.. 6 F.2d 667—U. S. v. McDon¬ 
ald. D.CMlnn., 293 F. 433. 

31 C.J. p 645 note 45. 

'60. U.S.—Husar v. U. S.. aCJL 
China. 26 F.2d 847, certiorari de¬ 
nied 49 S.Ct. 27. 278 U.S. 625. 73 
L.Ed. 545—Christian v. U. S., C.C. 
A.Ala.. 8 P.2d 732—Ryan v. U. S., 
C.C.A.W.Va., 5 F.2d 667. 

'Okl.—Phelps V. State, 263 P. 910, 36 
OkLCr. 218. 


70. U.S.—Pittman v. U. S., CCA. 
Mo., 42 P.2d 793—ChHstian v. U. 
S., CC.A.Ala., 8 F.2d 732—Ryan 

V. U. S., C.C.A.W.Va., 5 P.2d 667 
—Poleskey v. U. S.. C.C.A.I11., 4 
P.2d 110—Vollmer v. U. S., C.C.A. 
Tex., 2 F,2d 651—Morgan v. U. S., 
C.C.A.W.Va.. 294 F. 82—U. S. v. 
McDonald, D.C.Minn., 293 F. 433. 

31 C J. p 645 note 46. 

71. U.S—Miller v. U. &. C.C.A.N.J., 
6 F.2d 463—Ryan v. U. S., C.C.A. 

W. Va., 5 F.2d 667. 

31 C.J. p 646 note 46 [a]. 

72. U.S.—Gray v. U. S.. C.C.A.MO., 
14 P.2d 866—U. S. v. McDonald, D. 
C.Minn., 293 F. 433. 

31 C.J. p 646 note 47. 

73. Fla.—^Williams v. Albritton. 190 
So. 423, 139 Fla. 196. 

74. OkL—State v. Jackson, 48 P.2d 
861, 67 Okl.Cr. 277—Stamper v. 
State, 220 P. 67, 26 Okl.Cr. 324— 
Simpson v. State, 217 P. 1054, 24 
OkLCr. 275. 

81 C.J. p 644 note 89 CbJ. 

76. Okl.—Liloyd v. State, 274 P. 
901, 42 Okl.Cr. 163. 

76. U.S.—^U. S. V. Schallinger Pro¬ 
duce Co., D.CWash., 230 F. 290. 

77. Neb.—State ex rel. Gossett v. 
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O'Grady, 291 N.W. 497, 137 Neb. 
834. 

‘Kfounty attorney” 

A statute requiring informations 
to be verified by the “prosecuting 
attorney" of the county authorizes 
verification by the “county attorney" 
who is empowered to conduct prose¬ 
cutions.—Bush V. State, 86 N.W. 
1062, 62 Neb. 128—Trimble v. State, 
85 N.W. 844, 61 Neb. 604. 

76. Mo.—State v. Johnson, 174 S.W. 
2d 139. 

Neb.—State ex reL Gossett v. O’Gra¬ 
dy. 291 N.W. 497, 137 Neb. 824. 
Wash—State v. Hulet, 292 P. 107, 
159 Wash. 72. 

31 C.J. p 647 note 91. 

79. Ill.—^People V. Bott, 261 DLApp. 
261. 

90. Ill.—^People V. Bott, supra. 

Neb.—State ex rel. Gossett v. O’Gra¬ 
dy, 291 N.W. 497, 137 Neb. 824. 

81. Kan.—State v. Harwi, 230 P. 
331, 117 Kan. 74. 

Neb.—State ex rel. Gossett v. O’Gra¬ 
dy, 291 N.W. 497, 137 Neb. 824. 

31 C.J. p 647 note 90. 

82. m.—^People V. Armour, 138 N.B 
661, 307 111. 234, affirming 224 IlL 
App. 655. 
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the information is a competent witness, it is not 
necessary that he should know all the facts neces¬ 
sary to a conviction,S3 or that his evidence at the 
trial should be sufficient.s^ Under some statutes it 
is immaterial whether a third person who verifies 
an information is a citizen of the county or not.^® 

IVJio m-ay administer oath. When an information 
is required to be verified, it must be sworn to be¬ 
fore an officer authorized to administer the oath.^® 
In the absence of statute it is not necessary that the 
information or affidavits filed in support thereof be 
sworn to before the judge directing the issuance of 
a warrants'^ An information may be sworn to be¬ 
fore a clerk of court where such officer is by stat¬ 
ute given general authority to administer oaths.®® 
In the absence of statute, a notary public is not 
qualified to administer the oath,®® but in some ju¬ 
risdictions this authority is given by various statu¬ 
tory provisions.®® 

c. Mode and Form 

The verification of an Information need not be !n any 
particular form, as long as the truth of the charge is 
affirmed by oath, unless the statutes otherwise prescribe. 
Verification should be shown by a sufficient jurat, al¬ 
though a defect in this respect may be remedied before 
or at the trial. According to some authorities verification 
by the prosecuting attorney may be on Information and 
beiief, whereas verification by others must be positive; 
but other authorities hold broadly that the verification 
must be positive. 

In the absence of statute prescribing the form in 
which the information shall be verified, it is suffi¬ 
cient that the truth of the charge contained in the 


information is confirmed and substantiated, no mat¬ 
ter in what form, by the oath of a proper person; 
the absence of a formal verification is not fatal.®! 
Even under statutes prescribing the form of veri¬ 
fication it has been held that use of the precise stat¬ 
utory form of affidavit is not mandatory.®^ Ver¬ 
ification of an information, under statutes provid¬ 
ing therefor, is a statutory verification, not a com¬ 
mon-law one, and need not follow any common- 
law rule in respect of the mere formal parts there¬ 
of;®® and, when the information is verified in one 
of the methods prescribed by statute, it is sufficient 
without reference to the sufficiency of an attempt¬ 
ed verification according to another method.®^ An 
information may be verified by the prosecuting at¬ 
torney by his execution of an affidavit subscribed 
and sworn to by him;®^ but the prosecuting attor¬ 
ney need not, under some statutory provisions, sign 
the affidavit or oath,®® and the fact that he has made 
oath to the information may be shown by the cer¬ 
tificate of the clerk or officer before whom he is 
sworn,® a least where such certificate is accom¬ 
panied by appropriate statements in the information 
itself.®® A verification cannot be accepted as that 
of the prosecuting attorney, although apparently 
drawn as his verification, where it is not signed by 
him, and it is not shown that he was sworn.®® 

An information as a whole constitutes one state¬ 
ment, and may be referred to in the singular num¬ 
ber in the verification.! So, also, an affidavit that 
those accused are guilty of the ^‘offense” is suffi¬ 
cient, although the information charges in separate 


83. Mo.—state v. Wright, 208 S.W. 
149, 201 Mo.App. 92. 

84. Mo.—State v. Pitts, 70 Mo.App, 
446. 

85. Kan.—State v. York, 53 P. 838, 
7 Kan.App. 291. 

86. Fla.—State ex rel. Silverman v. 
Coleman, 190 So. 811, 139 Fla. 656. 

31 C.J. p 646 note 66. 

87- U.S.—U. S. V. Baumert, D.C.N. 
T., 179 P. 735. 

88l Cal.—People v. Bums, 53 P. 

1096, 121 Cal. 529. 

31 CJ. p 646 note 70. 
dark of federal dlstzlot court 
An information may be sworn to 
before a clerk of a federal district 
GOi^t which embraces the counties 
in which the affidavit was made and 
the information was filed.—^People v. 
Van Acker, 265 IlLApp. 175. 
dronife court dark 
An information filed in the circuit 
court of one county is properly 
sworn to before the clerk of the 
cirouit Vcourt, ef fuapther county 
where both ieountles are in the same 
judicial circuit and the prosecuting 


attorney who swears to the informa- i 
tion is empowered to act in all the | 
counties of the judicial circuit— 
Poole V. State, 177 So. 195, 129 Pla. 
841» appeal dismissed Poole v. State 
of Florida, 58 S.Ct 611, 303 U.S. 619, 
82 USd. 1084. 

89. Neb,—State v. Lauver, 42 N.W. 
762, 26 Neb. 757. 

31 C.J. P 646 note 67. 

90. Kan,—State v. Van Wormer, 173 
P. 1076, 103 XCan. 309, rehearing 
denied 180 P. 450, 103 Kan. 309. 

31 C.J. p 646 note 68. 

91. Neb.—Marshall v. State, 215 N. 
W. 564, 1X6 Neb. 45. 

92. Mo.—State v. Poor, 228 S.W. 
810, 286 Mo. 644. 

93. Mo.—State v. Lee, 259 S.W. 798, 
303 Mo. 246. 

Vexlfioatiou held suffleieut 
Ill.—^People V. Ross, 37 N.B.2d 930, 
312 IlLApp. 186. 

Mo.—State v. Walker, App., 110 S.W. 
2d 780. 

Okl.—Cox V. State, 104 P. 1074, 3 
Okl.Cr. 129, rehearing denied 106 
P. 369, 3 OkLCr. 129. 
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94. Mo.—State v. Lee, 259 S.W. 798, 
303 Mo. 246. 

31 C.J. p 645 note 53. 

96. Wash.—State v. Regan, 36 P- 
472, 8 Wash. 606. 

31 G.J. p 645 note 65. 
dexical error lu affidavit 
An information which runs in the 
name of the prosecuting attorney 
and which is verified by him is not 
rendered fatally defective ' by the 
fact that, through a clerical error, 
a different name appears in the body 
of the affidavit.—State v. Simmons, 
58 S.W.2d 802. 332 Mo. 247. 

96. Mo.—State v. Brown, 262 S.W- 
710, 804 Mo. 78. 

97. Mo.—State v. Brown, supra. 

98. Mo.—State v. Zehnder, 168 S.W, 
661, 182 Mo.App. 161. 

31 CLJ. p 646 note 56. 

99. Mo.—State v. McCoy, 124 S.W. 
78, 140 Mo.App. 395. 

1. Okl.—Blair v. State, 111 P. 1003,. 
4 OkLCr. 859. 
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counts an offense against different persons.^ The 
affidavit or verification to an information need not 
describe the offense charged.3 Where an infor¬ 
mation and verification are on the same sheet of 
paper, and the venue is laid in the caption of the 
information, and the affidavit is taken and certified 
by the clerk of the criminal court of the county stat¬ 
ed in the caption, it is unnecessary for the venue 
to be repeated in the verification.^ 

Jurat, The fact that the information was sworn 
to should appear from a proper jurat signed official¬ 
ly by the officer who administers the oath,^ although, 
if the prosecuting attorney has in fact sworn to the 
information, the failure of the clerk, through over¬ 
sight, to sign his jurat certifying the oath and to 
affix the seal of his office is not a fatal defect,® and 
may be remedied before*^ or at® the time of trial. 

The jurat need not, in the absence of statute, be 
in any particular form.® There is authority holding 
that a jurat executed by a deputy clerk may^® and 
should^^ be executed in the name of the clerk; on 
the other hand, there is authority holding that the 
deputy may sign the jurat without mentioning his 
principal.^2 The omission of the seal of the court, 
or of the clerk’s seal of office, to the jurat of the 
clerk does not invalidate the verification of an in- 
formation.i® While an information is defective 


where the jurat is dated as of a time prior to the 
date of the commission of the offense as set forth 
in the body of the information,^^ it has been held 
that a clerical error in the date of the jurat to the 
verification, shown to be such by the record of the 
case, will not vitiate the information.^® The jurat 
imports absolute verity as long as it stands unim¬ 
peached as part of the judicial record of the cause, 
and cannot be averred against by merely alleging 
that the county solicitor did not do the things that 
the jurat by its recitals attributes to him.^® 

Verification as positive or on infonnafion and be¬ 
lief, There is authority which holds broadly that 
the affidavit to an information must be sworn to 
positively,and not on information and belief,^® 
so that a charge of perjury will lie if the affidavit is 
false.^® Other authorities, however, give consid- 
eration to the question of whether the verification 
is made by a private person or by the prosecuting 
attorney, and hold that, when the verification is by 
a private person, it must be positive and by one 
having actual knowledge of the facts,^® but that, 
as a general rule, the prosecuting attorney may ver¬ 
ify on information and belief.2i It is proper for 
the prosecuting attorney to verify the information 
positively,®® although he bases his verification on 
information obtained from others.®® 


2. Colo.—^Bosko V. People, 188 P. 
743, 68 Colo. 266. 

3. m,—People V. McGinley, 160 N. 
K 186, 329 Ill. 173. 

4. Mo.—State v. Bailey, 88 S.W. 733, 
190 Mo. 257. 

5. Mo.—State v. Anderson, App., 240 
S.W. 846. 

6. Mo.—State v. Donell, 18 S.W.2d 
53. 

7. Mo.—State v. Jenningrs, 34 S.W. 
2d 50, 326 Mo. 1085. 

31 C.J. p 648 note 4 [a]. 

8. Mo.—State v. Donell, 18 S.W. 2d 
53. 

9. Kan.—-State v. Smith, 16 P. 254, 
38 Kan. 194. 

31 C J. p 646 note 72. 

In Florida 

(1) A jurat in which the prosecut; 
ing attorney swears that the infor¬ 
mation IS based on facts that have 
been sworn to as true, and which 
if true would constitute the offense 
charged, is in appropriate form.— 
Mongeon v. State, 3 So.2d 371, 147 
Fla. 661. 

(2) The statement that the infor¬ 
mation IS based on facts that have 
been sworn to as true is sufficient 
to show that the information was 
filed after appropriate affidavits had 
been filed as a basis for the infor¬ 
mation.—State ex rel. , Melson v. 


Peeler, 146 So, 188, 107 Fla. 615, 90 
A,L.R. 447, 

10. Fla,—State ex rel. Melson v. 
Peeler, supra. 

31 C.J. p 646 note 72 [bl (1). 

11- Ill, — ^People V. San Filippo, 255 
IlLApp. 554. 

12. Wash.—State v. Devine, 34 P. 
164, 6 Wash. 587. 

13. Mo.—State v. Branson, 262 S.W. 
365. 

31 C.J. p 646 note 73. 

14. Fla.—^Wilson v. State, 184 So. 
31, 134 Fla. 390. 

15. Mo.—State v. Sassaman, 114 S. 
W. 590, 214 Mo. 695. 

31 C.J. p 646 note 74. 

16. Fla.—^Wilson v. State, 184 So. 
31, 134 Fla, 390—^Marks v. State, 
165 So. 727, 116 Fla. 497. 

17. Ill.—People V. McGinley, 160 N. 

E. 186, 329 Ill. 173—^People v. 

Arey, 149 N.B. 277, 318 Ill. 305— 
People V. Siex, 39 N.B.2d 84, 312 
IlLApp. 667—People v. Campbell, 
251 IlLApp. 425. 

Wsdemeanor 

An Information charging a misde¬ 
meanor is reaulred to be verified in 
positive form.—^Lloyd v. State, 274 
P. 901, 42 OkLCr, 163. 

18- Ill.—^People V. Arey, 149 N.E. 
277,- 318 Ill. 306—People v. Siex, 
39 N.B.2d 84, 312 Ill.App. 657. 
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19. Ill.—People V. McGinley, 160 N. 
B. 186, 329 Ill. 173—People v. Arey, 
149 N.E. 277, 318 Ill. 305—People 

V. Siex, 39 N.E 2d 84. 312 IlLApp. 
657—People v. Campbell, 251 Ill. 
App. 425. 

20. Mo.—State v. Stewart, 204 S.W. 
10. 274 Mo. 649. 

31 C.J. p 647 note 82. 

21. Iowa,—State v. Japone, 209 N. 

W. 468, 202 Iowa 450. 

Mo.—State v. Halbrook, 279 S.W. 395, 
311 Mo. 664—State v. Stanley, 273 
S.W. 139, 217 Mo.App 26. 

N.M.—State v. Nieto, 280 P. 248, 34 
N.M. 232. 

31 C.J. p 646 note 76. 

InqLTilsltioii and iUing of evidence 
Where there has been an inquisi¬ 
tion by the prosecuting^ attorney 
which discloses the comniission of 
an offense, and he files with the in¬ 
formation the evidence taken on the 
inquisition, a verification of the in¬ 
formation by him on information 
and belief is sufficient.—State v. 
Harwi, 230 P, 331, 117 Kan. 74. 

22. Kan.—State v. Miller, 147 P. 
844, 95 Kan. 810. 

Okl.—Phelps V. State, 253 P. 910, 36( 
OkLCr. 213. 

23. Kan.—State v. Taylor, 89 P. 672„ 
75 Kan. 417, followed in 89 P. 675; 
75 Kan. 858. 

31 C.J. p 647 note 81. 



INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


§ 86 

An information which is made the basis of a 
warrant of arrest must be verified by one having 
knowledge of the facts, and cannot be on informa¬ 
tion and belief,24 a verification on information and 
belief in such a case being violative of a constitu¬ 
tional guaranty against the issuance of a warrant 
except on probable cause supported by oath or af- 
firmation.25 An information verified in positive 
terms cannot be attacked on the ground that affiant 
in fact had no personal knowledge of the matters 
verified,26 even when the information is the basis 
for the issuance of a warrant of arrest.27 Where 
no verification at all is required, as considered su¬ 
pra subdivision a of this section, a verification on 
information and belief furnishes no groimd for ob- 
jection.26 

Positive averments of an affidavit in support of 
information are not affected by unnecessary recitals 
therein so as to render the affidavit insufficient.^^ 
Verifications to the effect that the information is 
true, according to the best knowledge and belief of 
affiant,26 or according to the best knowledge, in¬ 
formation, and belief of affiant,2i or on his infor¬ 
mation and knowledge,22 have been held sufficient. 
An information made by one who is without per¬ 
sonal knowledge of the facts is insufficient where 
it does not set forth the name of his informant, or 
that he believes the facts to be as stated.23 

Description of affiant The omission from the 
verification of words descriptive of the capacity or 
character of aflfiant will not render insufficient a 
verification which is otherwise complete; and such 


description, where added, may be disregarded.^^ 
Thus a statute requiring verification by the prose¬ 
cuting attorney does not make it necessary that he 
be described as such in the verification ;25 and his 
failure to add his official title to his verification is. 
immaterial.26 Also, where a deputy prosecuting at¬ 
torney has authority to verify an information, it is 
no valid objection that he is designated as the pros¬ 
ecuting attorney in the body of the affidavit.27 Al¬ 
though the statute requires an affidavit of some 
creditable person, the affidavit need not state that 
affiant is a competent witness to testify in the case, 
such fact being presumed.28 

Separate counts. Where separate counts are not 
inconsistent in fact, a single verification for the en¬ 
tire information is sufficient.26 On the other hand, 
where the allegations of successive counts are ab¬ 
solutely contradictory as to the substance of the 
charge, a single verification of the entire informa¬ 
tion is ineffectual,40 and the defect is not cured by 
the abandonment of all the counts except one, which 
is consistent with itself.41 

d. Beverificatioii 

An information which has been materiaily amended 
must be reverified, but reverification Is unnecessary where 
the amendment is as to a mere matter of form. Re¬ 
verification, where required, should be in the same form 
as an original verification. 

It is necessary to reverify an information where 
it has been amended by the addition of new and ma¬ 
terial allegations,^^ or, in other words, where the 
amendment is as to a matter of substance and not 
of mere form;^* but reverification is unnecessary 


aft. U.S.—U. S. V. McDonald, D.C. 
Minn., 293 F. 433. 

25. OkL—Salter v. State, 102 P. 719, 
2 Okl.Cr. 464, 139 Am,S.R. 935, 26 
L,.R.A.,N.S., 60. 

81 C.J. p 647 note 78. 

Preliminary eacamlnatloii. aaid holding 
over 

Verification of an information by a 
prosecuting* attorney who has no 
personal knowledge of the facts 
therein stated does not violate a con¬ 
stitutional guaranty that no warrant 
shall issue except on probable cause 
supported by oath or affirmation, 
where it appears that the pjrosecu- 
tion is in fetct predicated on the 
evidence taken on a preliminary ex¬ 
amination and the holdmg of ac¬ 
cused for triaL—^Martin v. State, 114 
P. 1112, 5 OkLCr. 366. 

26. IlL—^People v. Olive, 248 Dl. 
App. 220. 

N.M.—State v. Dendy, 286 P. 486, 34 
N.M. 633. 

31 CJ. p 647 note 84. 

27- Okl—Moss V. State, 111 P. 960, 
4 OkLCr. 247. 


28. U.S.—Brown v. U. S., Mont., 267 
F. 703, 168 C.C.A. 663, certiorari 
denied 40 S.Ct. 119, 261 U.S. 664, 
64 L,Bd. 411. 

22. IlL—^People v, Slex, 39 N.B.2d 
84, 812 Ill.App. 657. 

3a N.M.—State v. Whitaker, 284 P. 
119, 34 N.M. 477, quoting Corpus 
Jtixls. 

31 C.J. p 647 note 83. 

Vexlflcatlon held positive 
A verification on affiant's best 
knowledge and belief is positive and 
imperative, and is not merely one on 
information and belief.—State v. 
Whitaker, 284 P. 119, 84 N.M. 477. 

31. N.M-—State v. Parker, 285 P. 
490, 84 N.M. 486. 

32. Mo.—State v. Poor, 828 S.W. 
810, 286 Mo. 644. 

81 C.J. p 647 note 76. 

33. Pa-—Commonwealth v. Jordan, 
18 Pa.Dist & Co. 668. 

3ft. Neb.—State ex reL Gossett v. 
O'Grady, 291 N.W. 497, 187 Neb. 
824. 


35. Mo.—State v. Gore, 237 S.W- 
993, 292 Mo. 173. 

3a Kan.—State v. Miller, 147 P- 
844, 96 Kan. 310. 

37. Wash.—Hammond v. State, 23 
P. 834, 3 Wash. 171. 

3a Colo.—Walt V. People, 104 P- 
89, 46 Colo. 136. 

39. Mo.—State v. Jaeger, 144 S.W^. 
103, 240 Mo. 1. 

31 C.J. p 647 note 93. 

4a Mo.—State v. Weyland, 105 S- 
W. 660, 126 Mo.App. 723. 

31 C.J. p 648 note 94. 

41. Mo.—State v. Weyland, supra- 

31 C.J. p 648 note 96. 

42. IlL—^People V. Duyvejonck, 169 
N.BL 787, 337 IlL 686. 

81 O.J. p 645 note 49. 

Amendment of verification see supra 
subdivision a of this section. 

KholiislOB. of additional defendants 
An information which is altered 

so as to Include additional defend¬ 
ants should be reswom to.—Suaren 

V. State, 115 So. 519, 95 Fla 42. 

43. m.—People v. Campbell. 261 Ilh 
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where the amendment is as to a matter of form and 
not of substance,or where verification was nec¬ 
essary only to authorize the arrest of accused,or, 
it has been held, where the amendment was made 
in the presence of the person who verified the orig¬ 
inal.^® Reverification, where required, should be by 
a new affidavit and jurat in due form subscribed 
in the same manner as the original and it has 
been held insufficient merely to use the words '*re- 
swom to,” followed by a date and the name of per- 

B. COMPLAINT, AFFIDi 

§ 87. Complaint 

A complaint used as a basis for a prosecution must 
be drawn in accordance with the governing statutes 
of the particular Jurisdiction, although merely formal 
defects therein will not be fatal. In some jurisdictions 
the complaint must be made by a particular person or 
officer, but in others It may be made by anyone com- 
petent to make oath thereto. A complaint based on an 
affidavit should follow the charge made in the affidavit. 
The rules governing the conclusion and verification of 
the complaint depend on the terms of statutes. 

As shown supra § 14, a complaint is, in some ju¬ 
risdictions, a proper form of accusation for the 
prosecution of certain offenses. The formal requi¬ 
sites of the complaint are to be determined from 


) INFORMATIONS § 

son before whom the information was allegedly re- 
sworn.^® 

A defect in the verification arising from the fact 
that it is made only on information and belief is 
cured by reverification of the information before ac¬ 
cused pleads thereto.^® An information sworn to 
in one county, and then filed and reswom to in an¬ 
other county, has been held sufficient as against the 
contention that it was void because not originally 
sworn to in the county in which it was filed.®® 

TIT, OR “ACCUSATION” 

the terms of the governing statutes,®^ and merely 
formal defects, not affecting the merits, will not 
vitiate it.®^ The complaint is not required to be 
drawn in conformity with statutory provisions ap¬ 
plicable to civil actions.®® Under some statutory 
provisions the complaint must be supported by an 
affidavit.®^ 

The complaint must be in the name of the prop¬ 
er sovereignty®® and addressed to the court or jus¬ 
tice by which it is received.®® A caption is not 
necessary if the court and the venue othen^dse suf¬ 
ficiently appear.®*^ In the absence of a statutory re¬ 
quirement, the name of a grand juror need not ap- 


App. 425—People v. Ross, 248 Ill. ] 
App. 427. 

44L N.D.—State v. Campbell, 274 N. 
W. 844, 67 N.D. 581—State v. Isen- 
see, 249 N.W. 898, 901, 64 N.D. 1, 
citing CorpiLS Jnxls. 

Okl.—Clark v. State, 250 P. 551, 35 
OkLCr. 300. 
til C.J. p 645 note 52. 

Obaiige of first name 
An amendment of the information 
by making a slight change in the 
first name of accused does not re¬ 
quire a re verification.—Clark v. 

State, supra. 

45. Kan.—State v. Fleeman, 171 P. 
618, 102 Kan. 670—State v. Eng- , 
borg, 66 P. 1007, 63 Kan. 858. 

46. S.a—State v. Nash, 28 S.B. 946, 
51 S.C. 319. 

3Uason for mle 

Court will assume that the chang- 
•es were made at the Instance, or 
with the full assent, of afiiant.— 
State V. Nash, supra. 

47. Ill.—People V. Campbell, 251 Ill. 
App. 425. 

4a Ill.—People V. Campbell, supra. 
46. Okl.—Muldrow v. State, 111 P. 
656, 4 Okl.Cr. 324. 

fia Fla.—Hall v. State, 187 So. 892, 
136 Fla. 644. 

51. XI.S.—People of Puerto Rico v. 
Zayas, C.C.A.Puerto Rico, 56 F.2d 
336. i 


Requisites of complaint: 

For summary trial see Criminal 
Law 5 374. 

In prosecutions for violations of 
mimicipal ordinances see the C. 
J.S, title Municipal Corporations 
S 329, also 43 CJ. p 459 note 98 
-p 460 note 36. 

Used as basis for prosecution by 
information see supra § 73 b (2). 

In, Oklahoma only a prosecution on 
a duly verified complaint requires the 
indorsement, ‘T have examined the 
facts in this case and recommend 
that a warrant do issue.*'—^Hickey v. 
State, 252 P. 858, 86 Okl.Cr. 187— 
Roswell v. State, 200 P. 256, 19 Okl. 
Cr. 443. 

Zn. Oregon failure to comply with 
the statutes providing for the in¬ 
dorsement of the name of the pri¬ 
vate prosecutor on the complaint, 
and, in the case of a prosecution in¬ 
stituted maliciously or without prob¬ 
able cause, for the entry of that fact 
on the record and the rendition of 
judgment against the private prose¬ 
cutor for costs and disbursements, 
does not affect the validity of the 
complaint, the purpose of these pro¬ 
visions beihg merely to deter the 
institution of prosecutions mali¬ 
ciously or without probable cause.— 
State V. Rand, 112 P.2d 1034, 166 
Or. 3^6, denying rehearing 111 P.2d 
{ 82, 166 Or. 396. 


XU trtah neither L.1935 chapters 
116, 117, 118, nor L.1937 chapter 143, 
in any way changes the required 
contents of a complaint in the case 
of misdemeanor.—State v. Mason, 78 
P.2d 920, 117 A.LR. 330. 

52. U.S.—^Paraiso v. XJ. S., Philip¬ 
pine, 28 S.Ct 127, 207 U.S. 368, 
52 L.Ed. 249. 

Philippine.—^U. S. v. Weems, 7 Phil¬ 
ippine 241—U. S. V. Bibal, 4 Phil¬ 
ippine 369—U. S. V. Howard, 4 
Philippine 238—U. S. v. Li-Dao, 2 
Philippine 458. 

Prejudice uot Showu 

No substantial right of accused 
was prejudiced by a complaint 
claimed to be fatally defective in 
form and substance where, before 
trial, a proper information was sub¬ 
stituted without objection.—^U. S. v. 
Mabiral, 4 Philippine 308. 
is. Philippine.—U. S. v. Abuan, 2 
Philippine 130. 

54. Ala.—^Hom v. State, 117 So. 283, 
22 Ala.App. 459. certiorari denied 
117 So. 286, 217 Ala 677. 

55 ^ U.S.—People of Puerto Rico v. 
Zayas, C.C.A.Puerto Rico, 56 F.2d 
386. 

56. Mass.—Commonwealth v. Baker, 
29 N.E. 512, 155 Mass. 287. 

31 C.J. p 649 note 87. 

57. Mass.—Commonwealth v. Quin, 
5 Gray 478. 
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pear in the body of a complaint made by him;58 
and it need not be stated, in a complaint by a town 
grand juror, that he makes it under his oath of of- 
fice.53 The requisites of the complaint as to the 
statement of the offense are considered infra §§ 90- 
156, 

Who may 'make; signatures. Under some stat¬ 
utes any person may make a complaint who is com¬ 
petent to make oath to itbut under other statutes 
it is required that the complaint be made by a par¬ 
ticular person or officer, such as a grand juror6^ or 
an agent of a public boardand, where the stat¬ 
ute designates who shall act in this respect, the per¬ 
son acting must have the lawful authority contem¬ 
plated by the statute.®^ A deputy prosecuting at¬ 
torney has been held to have authoritj’’ to make a 
complaint®^ notwithstanding his lack of personal 
knowledge of the criminal acts charged;®® and it 
has been held that a deputy prosecuting attorney 
may sign the name of his principal to the com¬ 
plaint.®® 

There is authority holding that failure on the 
part of the proper person to sign the complaint de¬ 
prives the court of jurisdiction and renders a con¬ 
viction thereon void;®"^ but there is other authority 
holding that omission of complainant’s signature 
will not vitiate a conviction.®® The omission to ap¬ 


pend to the signature of the prosecuting attorney the 
designation of his office is not a substantial defect 
and does not necessitate actual personal knowledge 
on his part of the criminal acts charged in the com¬ 
plaint.®® 

Conformity with affidavit. In a jurisdiction in 
which the complaint is based on an affidavit, the 
complaint should follow the charge made in the 
affidavit and it has been held that where the al¬ 
legations of the affidavit do not support those of the 
complaint the defect is jurisdictional,and that the 
court cannot, by implication, supply new averments 
in the affidavit to sustain the charge as laid in the 

complaint.'^^ 

Conclusion. In some states a complaint must con¬ 
clude “against the peace and dignity of the state,”^3 
but elsewhere this is not necessary.The conclu¬ 
sion “against the form of the statute” is required 
when the prosecution is based on a statutory of¬ 
fense,*^® but not when the complaint states a com¬ 
mon-law offense.*^® 

Verification. It is generally held necessary that 
the complaint be properly verified'^'^ and that the 
verification be shown by a proper jurat or certifi¬ 
cate over the signature of the officer administer¬ 
ing the oath,although there is authority holding 
that failure to verify the complaint is a formal de- 


58. Yt.—state v. I>avis, 62 Vt 376. 
31 C.J. p 649 note 43. 

59. Vt.—^State V. Comstock, 27 Vt. 
663. 

€0. Mass.—Commonwealth v. Car- 
roll, 14 N.E. 618, 145 Mass. 403. 

Xn OUahoma complaints for mis- 
'demeanors triable in courts not of 
record may be filed by private in¬ 
dividuals.—^Hickey v. State, 252 P. 
858, 36 OkLCr. 137. 

61. Conn.—State v. Bishop, 7 Conn. 
181. 

Vt—State V. Drew, 61 Vt 56. 

62. Mass.—Commonwealth v. Alden, 
9 N.E. 15, 143 Mass. 113. 

31 C.J. p 649 note 41. 

63. Vt.—State v. Hollins, 27 A. 498, 
66 Vt 608. 

31 C.J. p 649 note 42. 

AmendmexLt oharging* prior convlo- 
tioais 

Where after accused pleaded guilty 
to two complaints charging receipt 
of stolen goods municipal court cer¬ 
tified cases to superior court and 
such court on motioh of district at¬ 
torney amended complaints to charge 
accused with prior convictions, the 
prior convictions were not improper¬ 
ly charged because amendments by 
which they were added to complaints 
were unsigned, since statute author¬ 
izing superior court ta 'amend com¬ 


plaint by adding charges of prior 
convictions does not require such 
amendments to be signed, but 
amendments are given vitality by 
order of court.—^People v. Carson, 
114 P.2d 619, 46 Cal.App.2d 554. 

64. Kan.—State v, Henderson, 220 P. 
293, 114 Kan. 724. 

65. Kan.—State v. Henderson, su¬ 
pra. 

66. Or.—State v. Rand, 112 P.2d 

! 1034, 166 Or. 396, denying rehear¬ 

ing 111 P.2d 82, 166 Or. 396. 

67. Vt.—State v. Harre, 196 A. 244, 
109 Vt. 217. 

fiTnettdTnent of complaint 
Where a complaant presented by a 
prosecuting attorney was amended 
by his successor In ofilce, the failure 
of the successor to sign or swear to 
the amendment deprives the court of 
Jurisdiction and renders a convic¬ 
tion thereon void, notwithstanding 
accused submitted to trial on the 
merits before attacking the defect 
by motion to arrest Judgment.—State 
V. Harre, supra. 

68. Philippine.—^U. S. v. Ago-Chi, 6 
Philippine 227. 

69. Kan.—State v. Henderson, 220 
P. 293, 114 Kan. 724. 

70. Ala.^Ray v. State, 184 So. 480, 
28 Ala.App. 373. 
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Severaaoe 

Where several defendants are 
Jointly charged with an offense, and 
severance is subsequently granted, 
the complaint against each defend¬ 
ant should follow the charge made 
in the original affidavit.—^Horn v. 
State, 117 So. 286, 217 Ala. 677, deny¬ 
ing certiorari 117 So. 283, 22 Ala.App. 
459. 

71. Ala.—Ray v. State, 184 So. 480, 
28 Ala.App. 373. 

72. Ala.—Ray v. State, supra. 

73. Ala.—Simpson v. State, 20 So. 
672, 111 Ala. 6—Thomas v. State, 
17 So. 941, 107 Ala. 61. 

Vt—State V. Soragan, 40 Vt 460. 

74. Conn.—State v. Holmes, 28 Conn. 
230—State v. Miller, 24 Conn. 619. 

31 C.J. p 649 note 48. 

75. Vt.—State v. Bacon, 40 Vt 456 
—State V. Soragan, 40 Vt 460. 

70. Conn.—State v. Holmes, 28 
Conn. 230. 

77. Ala.—^Jemison v. State, 181 So. 
911, 28 Ala.App. 228. 

Me.—State v. Haapanen, 149 A. 389, 
129 Me. 28. 

31 C.J. p 649 note 51. 

78. N.J.—State v. Colgan, 108 A. 
108, 92 N.J.L.aw 307. 

31 C.J. p 650 note 62. 
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feet which will not vitiate the proceedings.^^ Mat¬ 
ters concerning the persons who are to verify,so 
the persons before whom the verification is to be 
made,SI and the form of the verifications^ depend 
on the statutes in the particular jurisdiction. When 
the complaint is amended, the better practice is to 
require it to be reverified.ss 

§ 88. Affidavit 

An affidavit used as the basis of a prosecution may, 
In the absence of statute, be made by any person. It 
should contain a proper title and conclusion, and be 
verified before an officer authorized to administer oaths. 
Under some statutes approval of the affidavit by the 
prosecuting attorney Is a mandatory requirement. 

As shown supra § 14, in some jurisdictions pros¬ 
ecutions may be by affidavit. In the absence of 
statute specifying a particular person who may 
make the affidavit, it may be made by any person, 
including the prosecuting attorney,^^ ^ven where 
he is required to approve the affidavit but it has 
been indicated that it is not the preferable practice 
for the prosecuting attorney to make the affida¬ 
vit.®*^ The affidavit need not be made during term 
time.®® 

Title and venue. Ordinarily an affidavit is de¬ 
fective if there is a total failure to show any venue 
therein.®® However, an affidavit is sufficient al¬ 
though it does not contain a title, or specify the 
court in which it was filed, where it is provided by 
statute that an affidavit is sufficient if it can be un¬ 
derstood therefrom that it was presented by the 
proper prosecuting attorney, that accused is named 
or described as a person whose name is unknown, 


and that an offense was committed within the ju¬ 
risdiction of the court and is charged in plain and 
concise language, without unnecessary repetition, 
and with such certainty that the court can pro¬ 
nounce judgment.®® 

Concltision. An affidavit which omits the conclu¬ 
sion “against the peace and dignity of the state” 
charges no offense and is void where such conclu¬ 
sion is required by constitutional provision.® ^ An 
affidavit ending with the words “according to law” 
has been held not fatally defective.®® 

Signing. An affidavit is not rendered defective 
by the fact that the signature of the person swear¬ 
ing to it is written in a foreign language.®® The 
fact that the prosecuting witness first signed a blank 
affidavit does not make the proceedings fatally de¬ 
fective where it appears that another valid affida¬ 
vit was subsequently made and signed by him and 
filed in court, and that accused pleaded guilty to 
the charges contained in the subsequent affidavit.®^ 

Verification and jurat. The affidavit must show 
that it was sworn to and subscribed before an offi¬ 
cer;®® and hence a paper which is merely signed 
by an individual, and which does not bear the sig¬ 
nature of the officer before whom it should have 
been sworn, cannot constitute a sufficient affidavit 
on which to base a prosecution.®® Failure of the 
prosecuting attorney, before whom an affidavit is 
sworn to, to date his jurat®*^ or affix his seal®® is 
not a fatal defect. The affidavit need not show 
that the statements contained in it are made on 
affiant’s knowledge; it is sufficient for the state¬ 
ments to be made on information and belief.®® 


79. Philippine.—^U. S. v. Bibal, 4 
Philippine 869. 

80. Deputy county attorney has au¬ 
thority to verify.—State v. Hender¬ 
son, 220 P. 293, 114 Kan. 724. 

Private persone 

(1) In Oklahoma complaints for 
misdemeanors triable in courts not 
of record may be verified by private 
individuals.—^Hickey v. State, 252 P. 
■868, 36 Okl.Cr. 137. 

(2) In Oresron the complaint is 
verified by the oath of the person 
commencing the action, who is there¬ 
after known as the private prosecu- 
tor.—State v. Rand, 112 P.2d 1084, 
166 Or. 896, denying rehearing 111 P. 
2d 82, 166 Or. 396. 

81. llCiinloipal Judge 

The complaint may be verified be¬ 
fore a. municipal Judge.—State v. 
Rand, supra. 

82. OkL—Mulkins v. U. S.,’ 61 P. 
926, 10 Okl. 288. 

31 C.J. p 649 note 51 [a]. 

Porm liM euAoient 
A verification in the fbrm **The 


foregoing complaint is true as I 
venly believe,'* is sufficient, at least 
where the complaint charges the of¬ 
fense positively.—State v. Harvey, 
242 P. 440, 117 Or. 466. 

83. Ala.—^Rogers v. State, 67 So. 
781, 12 Ala.App. 196. 

Vt.—State v, Harre, 195 A 244, 109 
Vt 217. 

84. Ind.—Alstott v. State, 185 N.B. 
896, 205 Ind. 92. 

Affidavit as basis for prosecution by 
information see supra § 73 b. 

85. Ind.—Gillian v. State, 194 N.E. 
360, 207 Ind. 661. 

86. Ind.—Gillian v. State, supra. 

87. Ind.—Gillian v. State, supra. 
Beason for role 

The prosecutor's office should be 
clear of any charge that might be 
made of any personal Interest in the 
result of the prosecution.—Gillian v. 
State, supra. 

88. Ind.—Gunderman v. State, 191 
N.K. 338, 207 Ind. 515. 

95,S 


89. Miss.—Jones v. State, 98 So. 

342, 133 Miss. 801. 

90u Ind.—Hall v. State,< 99 N.B. 732, 
178 Ind. 448. 

91. Miss.—Clingan v. State, 100 So. 
185, 135 Miss. 621. 

92. Ala.—^Kiker v. State, 172 So. 

288, 27 AlaApp. 806, modified on 
other grounds and certiorari de¬ 
nied 172 So. 290, 233 Ala 448. 

93. Ohio.—^liicciardi v. State, 18 

Ohio App. 118. 

94. Ind.—Ledbetter v. State, 12 N.B. 
2d 120, 213 Ind. 152. 

95. Miss.—Jones v. State, 98 So. 

342, 133 Miss. 801. 

96. Misa—Jones v. State, supra 

97. Ind.—Patton v. State, 136 N.B. 
795, 192 Ind. 632, rehearing denied 
141 N.E. XX, 

98. Ind.—Patton v. State, supra 

99. Ind.—State v. Bingman, 190 N. 
B. 176, 206 Ind. 486—Stillson v. 
State. 184 N.B. 260, 204 Ind. 379. 
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§ 88 

Where the affidavit is amended it must be reveri¬ 
fied,^ at least where it is amended as to a material 
matter.2 

Approval, Under some statutory provisions the 
affidavit must be approved by the prosecuting at¬ 
torney,^ the purpose of this requirement being to 
protect citizens against criminal actions until the 
charges are investigated and the prosecution ap¬ 
proved by the officer who is by law vested with ju¬ 
risdiction to act for the state.'* The indorsement 
of the approval of the prosecuting attorney is not 
a mere identification. The provision requiring such 
indorsement is intended to furnish uncontroverti¬ 
ble evidence that the prosecuting attorney does in 
fact approve the contents of the affidavit; com¬ 
pliance therewith is not a mere technical formal¬ 
ity,® but is mandatory and essential to the va¬ 
lidity of the afiadavit.® 

Indorsement of approval may be made by a dep¬ 
uty prosecuting attorney,*^ but jurisdiction to ap¬ 
prove is not in the judge, and the judge cannot en¬ 
tertain a petition for an order requiring the prose¬ 
cutor to approve an affidavit.® Approval of the af¬ 
fidavit by the prosecuting attorney under circum¬ 
stances amounting to coercion on the part of the 
judge is not suflScient.® 

The court may permit the prosecuting attorney 
to make the proper indorsement of approval after 
the affidavit is filed.^® 


§ 89. “Accusation” 

An ^'accusation*' used as the basis of a prosecution^ 
should be preferred in the name of the state and must set 
forth the offense plainly. It must be signed by the 
prosecuting attorney. The "accusation" must be based 
on a sufficient affidavit and should follow It substantially.. 

Some statutory provisions authorize prosecution 
on a written “accusation,” as discussed supra § 14, 
in the name of the state,which shall set forth 
plainly the offense charged.^2 “accusation*'’ 

may consist of two or more counts.^® It need not 
conclude “against the form of the statute.”^* The 
“accusation” must be signed by the prosecuting of¬ 
ficer,i® although there is no error in permitting the 
signature to be supplied after the jury have beea 
selected, but before any of the jurors are swom.^®’’ 

Affidavit as basis. The “accusation” must be 
based on a valid affidavit^*^ made before a proper 
officer,!® and, if the affidavit is void, objection to. 
it may be taken after conviction and sentence.!® 
An affidavit made for the purpose of procuring 
a warrant for the arrest of accused may be used 
as the basis for an “accusation,”^® although if ac¬ 
cused is in custody it is immaterial that no war¬ 
rant issued on the affidavit used as foundation for 
the “accusation.”^! 

The affidavit need not minutely describe the of¬ 
fense, but may charge it generally,^® and it is not 
insufficient as the basis of an “accusation” merely 


1. Ohio.—Snyder v. State ex rel 
McCoy, 4 N.E.2d 993. 50 Ohio App, 
375—Diebler v. State. 183 N.E. 84, 
43 Ohio App. 350. 

8. Ala.—^Lemley v. State, 138 So. 

494, 24 Ala.App. 427. 

3m Ind.—State ex rel. Freed v. Cir¬ 
cuit Court of Martin County, 14 N. 
E.2d 910, 214 Ind. 152—Wischmey- 
er V. State, 185 N.E. 67, 200 Ind. 
512—Brogan v. State, 166 N.E. 615, 
199 Ind. 203. 

XndorsemexLt on. original affidavit 
An accused who has been recog¬ 
nized to appear in a criminal or cir¬ 
cuit court on an affidavit charging 
a felony and originally filed with 
a Justice of the peace, or officer of 
like jurisdiction, cannot be tried on 
the original affidavit unless the ap¬ 
proval of the prosecuting attorney 
is indorsed thereon.—Gunderman v. 
State, 191 N.E. 338, 207 Ind. 515. 

4^ Ind.—State ex rel. Freed v. Cir¬ 
cuit Court of Martin County, 14 N. 
E.2d 910, 214 Ind. 152. 

& Ind.—^Lynn v. State, 198 N.R 
380, 207 Ind. 393, followed in 
Maveety v. State, 194 N.E. 329, 207 
Ind. 710. • . . 

6L Ind.—Davy v. -Stetej 137 N.R 563, 


193 Ind. 604—Cole v. State, 82 N. 
B. 796, 189 Ind. 393. 

7. Ind.—^Hamer v. State, 163 N.E. 
91, 200 Ind. 403. 

8L Ind.—State ex rel. Freed v. Cir¬ 
cuit Court of Martin County, 14 
N.E.2d 910, 214 Ind. 152. 

9. Ind.—State ex rel. Freed v. Cir¬ 
cuit Court of Martin County, su¬ 
pra. 

la Ind.—Colo v. State, 82 N.E. 796, 
189 Ind. 393. 

11. Pom held sufficient 
Ga.—Mitchell v. State, 54 S.B. 931, 
126 Ga. 84—^Dickson v. State, 62 
Ga. 583. 

31 C.jr. p 648 note 9. 

18. Ga.—Smith v. State, 63 Ga. 168. 
81 C.J. p 648 note 10. 

13. Ga.—^Bathcock v. State, 13 S.B. 
959, 88 Ga. 91. 

14. Ga.—Downing v. State, 66 Ga. 
180. 

15. Ga.—Mitchell v. State, 54 S.E. 
931, 126 Ga. 84. 

81 O.J. p 648 note 11. 

Printed signature 
A solicitor general's filing of ac¬ 
cusation in superior court with his 
printed signature thereon opposite 
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prosecutor's written signature, in ac¬ 
cordance with general custom of so¬ 
licitor general's office, was in ef¬ 
fect adoption of printed signature- 
by him as his true and authentic 
signature, which was sufficient— 
Hillman v. State, 20 S.E.2d 91, 67 
Ga.App. 292. 

Tinder laws relative to dty court 
of Miller county, affidavit signed by 
prosecutor is not condition precedent 
to accusations in that court and ac¬ 
cusation need not refer to warrant 
—^Underwood v. State, 117 S.B. 868,. 

30 Ga.App. 257. 

16. Ga.—Cooper v. State, 83 Ga. 516. 

17. Ga,—Scroggins v. State, 55 Ga. 
380. 

18. Ga.—^Brown v. State, 85 S.BL 
262, 16 Ga.App. 268. 

31 C.J. p 648 note 19. 

19. Ga.—Scroggins v. State, 56 Geu 
380. 

30m Ga.—^Dickson v. State, 62 Ga. 
683—Griffin v. State, 60 S.B. 277,. 
3 GcuApp. 476. 

21. Ga..—^Brown v. State, 34 S.EL 
1031, 109 Ga. 570. 

22. Ga.—^Brown v. State, supra. 

81 ax p 648 note 21. 
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because it is ungrammatical.^^ It is sufficient that 
the “accusation” substantially follows the affida¬ 
vit,2^ and the “accusation” may charge a specific 
criminal act included within the offense named in 
the affidavit,25 and may amplify the description of 
the offense with all the particularity essential to 
good pleading.26 However, it must not describe an 
offense which is broader than that named in the 
affidavit.2 7 The “accusation” need not go beyond 

V. ACCUSATION OR ST 

§ 90. Constitutional and Statutory Provisions 

a. In general 

b. Legislative power 

c. Modification of common-law rules 

a. In G-eneral 

Under provisions of the federal and state consti¬ 
tutions guaranteeing to the accused that right, the ac- 


§ 90 

a recital of the terms of the affidavit where they 
are so minute that they would be sufficient in a 
regular indictment28 

While it may be the better practice to state in 
the “accusation” that it is based on an affidavit ,22 
such a statement is not necessary to the validity of 
the “accusation” where the fact sufficiently appears 
from the record.^® 

TEMENT OP OFFENSE 

cusation or statement of the offense must be sufficient 
to inform him of the nature and cause of the accusation 
against him. This right is a substantial right, intended 
for the benefit of the accused, and is subject to waiver 
by him. 

Under provisions in the Constitution of the 
United States,®^ which is not a restriction on the 
states in this respect,2 2 and in the constitutions of 
the various states,®® guaranteeing to accused the 


S3^ Ga,—Dickson v. State, 62 Ga. 
5S3. 

24. Ga.—^Murphy v. State, 46 S.E. 
450. 119 Ga. 300. 

31 C.J. p 649 note 27. 

25. Ga.—Glass v. State, 46 S.R 435, 
119 Ga. 299. 

31 C.J. p 649 note 28. 

26. Ga.—^Hunter v. State, 61 S.E, 
1130, 4 Ga.App. 679. 

31 CJ. p 649 note 29. 

27. Ga.—Glass v. State, 46 S.E. 435, 
119 Ga. 299. 

28. Ga.—Smith v. State, 63 Ga. 168. 

29. Ga.—Mitchell y. State, 54 S.E. 
931, 126 Ga. 84. 

31 C.J. p 649 note 25. 

3a Ga.—^Mitchell v. State, supra. 

81. U.S.—^U. S. V. Shreveport Grain 
& Elevator Co., La., 53 S.Ct. 42, 
287 U.S. 77, 77 L.Bd. 175, revers¬ 
ing:. D.C., 46 F.2d 354—Wong Tai 
V. U. S., Cal., 47 S.Ct. 300, 273 
U.S. 77. 71 L.Bd. 646—U. S. v.: 
Skidmore, C.C.A.I11., 123 F.2d 604 
—Gorin v. U. S., C.C.A.Cal., Ill F. 
2d 712, certiorari gpranted 60 S.Ct. 
1106, 310 U.S. 622, 84 L.Ed. 1394, 
affirmed 61 S.Ct 429, 312 U.S. 19, 
85 L.Ed. 488, rehearing denied 61 
S.Ct 617, 312 U-S. 713, 85 L.Bd. 
1144—Salich v. U. S., C.C.A.Cal., 
Ill F.2d 712, certiorari granted 60 
S.Ct 1105, 310 U.S. 622, 84 REd. 
1394, affirmed 61 S.Ct. 429, 312 U. 
S. 19, 85 L.Ed. 488, rehearing de¬ 
nied 61 S.Ct. 618, 312 U.S. 713, 85 
L.Ed. 1144—Rees v. U. S., C.C.A. 
Md., 95 F,2d 784—Coplin v. U. S., 
C.C.A.Wash., 88 P.2d 662, certiorari 
denied 61 S.Ct. 929, 301 U.S. 703, 81 
L.Ed. 1357—White v. U. S., C.C.A. 
Okl., 67 F.2d 71, 73, Quoting €019118 
Jiuls— Capone v, U. S., C.C.A.I1L, 


56 F.2d 927, certiorari denied 52 
S.Ct 603, 286 U.S. 553. 76 L.Bd. 
1288—Grimsley v. U. S., C.C.A.Fla., 
50 F.2d 509—Da Rova v. U. S., C. 
C.A.Cal., 48 F.2d 1025, followed in 
48 P.2d 1027, certiorari denied 62 
S.Ct 20, 284 U.S. 637, 76 LEd. 
542—Skelly v. U. S, C.C.AOkl.. 
37 P.2d 503—^U. S. v. Armour & 
Co., D.aOkl., 48 F.Supp. 801, re¬ 
versed on other grounds, C.C.A., 
137 P.2d 269—U. S. v. Haupt, D. 
C.D1., 47 F.Supp. 832, opinion sup¬ 
plemented 47 F.Supp. 836, reversed 
on other grounds, C.C.A., 136 F.2d 
661—^U. S. V. Atlantic Commission 
Co., D.C.N.C., 45 F.Supp. 187—U. 
S. V. Illig, D.C.Pa., 288 P. 939. 
Ga-—CalTrey v. State, 189 SJE2. 825, 
183 Ga, 827, 

Hawaii.—Territory v. Bums, J7 Ha¬ 
waii 253. 

31 C.J. p 650 note 63. 

Due process of law see Constitution¬ 
al Law § 587 
Jtidiolal power to Qualify 

Constitutional provisions requiring 
that the indictment inform accused 
of the nature and cause of the ac¬ 
cusation cannot be qualified or 
amended by decisions.—^Asglll v. U. 
S., C.C.A.Va., 60 F.2d 780. 

Persons proteoted 

The Sixth Amendment to the Con¬ 
stitution of the United States ex¬ 
tends to every person accused of 
crime the right to be informed of 
the nature and cause of the accusa¬ 
tion.—^Territory v. Toshimura, 85 
Hawaii 324. 

Prosecutions included 

Constitutional guaranty that ac¬ 
cused shall be informed of the nature 
and cause of the accusation and be 
given sufficient information so that 
he may prepare his* defense includes 
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anti-trust indictments under Sher¬ 
man Anti-Trust Act—U. S. v. Safe¬ 
way Stores, Maryland, D.CKan., 61 
F.Supp. 448. 

Accusation held sufficient 

U.S.—^U. S. v Direct Sales Co., D.C. 

S.C., 40 F.Supp. 917. 

22. U.S—White v. U. S., C.CJLOkl., 
67 F.2d 71, 73, quoting Corpus Ju¬ 
ris. 

Colo.—^Agnes v. People, 93 P.2d 891, 
104 Colo. 627. 

Hawaii.—Territory v. Toshimura, 35 
Hawaii 324. 

Iowa.—State v. Burch, 200 N.W. 442, 
199 Iowa 221. 

La.—State v. Smith, 103 So. 534, 168 
La. 129. 

Wyo.—^Harris v. State, 242 P. 411, 
34 Wyo. 175. 

31 C.J. p 650 note 64. 

Amendments to federal Constitution 
as limitation on states generally 
see Constitutional Xiaw § 69 a. 

33. Ala.—^Lindsey v. State, 128 So. 
210, 221 Ala. 175, denying certio¬ 
rari 128 So. 209, 23 Ala.App. 411— 
Jlnright V. State, 125 So. 606, 220 
Ala. 268, vacatmg 125 So. 604, 23 
Ala.App. 351. Followed In Green 
V. State, 126 So. 925, 23 Ala.App. 
631, certiorari denied 126 So. 925, 
220 Ala. 698. Followed in Cleg- 
hom V. State, 127 So. 247, third 
case, 220 Ala. 689, granting certio¬ 
rari 127 So. 247, second case, 23 
Ala.App. 502—^Brandon v. State, 
173 So. 240, 27 Ala.App. 321, con¬ 
forming to answer to certified 
question 173 So. 238, 233 Ala. 1, 
reversed on other grounds 173 So. 
251, 233 Ala. 20, certiorari denied 
173 So. 253, 233 Ala. 600—^Pinson 
V. City of Birmingham, 136 So. 
868, 24 Ala.App. 482. 

Colo.—^People v. Martin, 240 P« 695, 
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rig-ht to be informed of the nature and cause of him of that matter.. Such constitutional provisions 
the accusation against him, the accusation or state- are a substantial redeclaration of the common-law 
-ment of the offense must be sufficient to inform rule requiring the charge to be set out with preci- 


78 Colo. 200—^Fehnnger v. People, 
147 P. 361, 59 Colo. 3. 

Fla.—Young: v. State, 195 So. 669, 141 
Fla. 529, 142 Fla. 361—Penny v. 
State. 191 So. 190, 140 Fla. 165— 
Jarrell v. State, 185 So. 873, 135 
Fla, 736. 

Idaho.—State v. Calkins, 120 P.2d | 
253, 63 Idaho 314—State v. Doollt-i 
tie, 68 P.2d 904, 58 Idaho 1—State 
V. Bums, 23 P.2d 731, 53 Idaho 418. 

Ill.—People V. Rice, 50 X.E.2d 711, 
383 Ill. 584—People v. Lewis, 31 
N.E.2d 795, 375 Ill. 330, certiorari 
denied Lewis v. People of State of 
Illinois. 62 S.Ct. 58, 314 U.S. 628, 
86 L.Ed. 504—^People v. Flynn, 31 
N.£.2d 591, 375 Ill. 366, affirming 
27 N.R2d 669, 306 Ill.App. 619— 
People V. Shaver, 11 N.E.2d 400, 
367 IlL 339, affirming: 7 N.K2d 160, 
289 IlLApp. 612, transferred, see 4 
N.B.2d 471, 364 Ill. 326—People v. 
Montg:ares, 180 N.E. 419, 347 Ill. 
562—People v. Brown, 168 N.R 
289, 336 IlL 257. 

Ind.—State v. Brown, 196 N.R 696, 
208 Ind. 562—^McNamara v. State, 
181 N.B. 512, 203 Ind. 596—Kraft 

V. State, 171 N.R 1. 202 Ind. 44— 
Large v. State, 164 N.R 263, 200 
Ind. 430—Kimmel v. State, 154 N. 
R 16, 198 Ind. 444. 

Kan.—State v. Rogers, 52 P.2d 1185, 
142 Kan. 841, rehearing denied 54 
P.2d 1211, 143 Kan. 278. 

Me.—State v. Beckwith, 198 A, 739, 
186 Me. 423—State v. Webber, 133 
A. 738, 125 Me. 319. 

Mass.—Commonwealth v. Pentz, 143 
N.R 322, 247 Mass. 500. 

Minn.—State v. Eich, 282 N.W. 8x0, 
204 Minn. 134. 

Miss.—Cooksey v. State, 166 So. 388, 
175 Miss. 82. 

Mo.—State v. Schultz, 295 S.W. 535— 
State V. Griffith, 279 S.W. 135, 311 
Mo. 630—State v. Sherrill, 278 S. 

W. 992. 

Neb.—Cowan v. State, 2 N.W.2d 111, 
140 Neb. 837—Stowe v. State, 220 
N.W. 826, 117 Neb. 440. 

N.BL—State v. Rousten, 146 A. 370, 
84 N.H. 140. 

N.J.—State V. Tilton, 140 A. 21, 104 
N.J.Law 268. 

Ohio.—Fabry v. State, 26 Ohio N.P., 
N.S., 546. 

Okl.—^Boyer v. State, 97 P.2d 779, 68 
Okl.Cr. 220—Clark v. State. 82 P. 
2d 844. 65 Okl.Cr. 66 —Hemphill v. 
State, 6 P.2d 450, 52 Okl.Cr. 419. 

'Or.—State v. Burke, 270 P. 756, 126 
Or. 651, denying rehearing 269 P. 
869, 126 Or. 651, and appeal dis- 
• missed Burke v. State of Oregon, 

* 4«fS.Ct. 262, 279 U.S. 811, 73 L.Ed. 

'' 971-^tate v. Willson, 233 P. 259, 
113 Or. 450, 39 A.L.R 84, denying 
T^eairing 230 P. 810» ‘ 


R. I.—State V. Domanski, 190 A. 854, 

57 R.I. 500—State v. Smith, 184 
A. 494, 56 R.L 168. 

S. C.—State V. Gellis, 155 S.R 849, 
15S S.C. 471. 

S.D.—State v. Fox, 228 N.W. 382, 56 
S D. 294—State v. Reidt, 222 N.W. 
677, 54 S.D. 178—State v. Hoven, 
195 N.W. 838, 47 S.D. 60. 

Tenn.—Tipton v. State, 28 S.W.2d 
635, 160 Tenn. 664. 

Tex.—Garber v. State, Cr., 165 S.W. 
2d 741—Baker v. State, 58 S.W.2d 
534, 123 Tex.Cr. 209. 

Utah.—State v. Avery, 125 P.2d 808, 
102 Utah 33—State v. Hill, 116 P. 
2d 392, 100 Utah 456. 

Vt.—State V. Van Ness, 199 A. 759, 
109 Vt. 392, 117 A.L.R. 415. 
Wash—State v. Smith, 98 P.2d 647, 
2 Wash.2d 118. 

W.Va.—Scott V. Harshbarger, 180 S. 

R 187, 116 W.Va 300. 

Wis.—West Allis Foundry Co. v. 
State, 202 N.W. 302, 186 Wls. 24— 
Roth v. State. 193 N.W. 650, 180 
Wis. 573. 

31 C.J. p 650 note 65. 

Certainty In statute creating offense 
see Criminal Law § 24. 

Amendment of indictment 
Amendment of indictment pursu¬ 
ant to statute so as to aver more 
definitely and specifically the cause 
and nature of the charge, or the 
date or place of offense, satisfies the 
provisions of the constitution confer¬ 
ring the right to demand cause 
and nature of the accusation.—Fare¬ 
well V. Commonwealth, 189 S.R 321, 
167 Va. 475. 

Effect of xeq.uirement 
The provisions of law with refer¬ 
ence to furnishing accused the facts 
of the charge against him cannot be 
ignored or treated lightly. 

Ariz.—State v. Benham, 118 P.2d 91, 

58 Ariz. 129. 

Ill;—^People v. Green, 13 N.E.2d 278, 
368 Ill. 242, 115 A.L.R. 348. 

Extent of requirement 

The constitutional requirement as 
to the substance of an indictment or 
presentment is only that It state the 
nature and cause of the accusation. 
—^Tipton V. State, 28 S.W.2d 635, 
160 Tenn. 664. 

Necessity of common^w form of 
aconsatlon 

Constitutional provision that ac¬ 
cused may demand nature and cause 
of accusation means accusation in 
common-law form of Indictments 
and informations.—State v. Dildlne, 
61 S.W.2d 1, 380 Mo. 766. 

Purpose of requirement 

The constitutional provision that 
an accused shall be fully and plain¬ 
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ly informed of the character and 
cause of an accusation is to protect 
accused persons from prejudice bj 
the capricious actions of public offi¬ 
cials, and from surprise at trial by 
being called on to defend against a 
charge or charges of which they 
were not informed.—State v Man- 
gus, 198 S.E. 872, 120 W.Va. 415. 
proceedings included 

(1) The constitutional guaranty of 
accused’s right to demand the nature 
and cause of the accusation relates 
to the trial, not to proceedings 
thereafter, unless a new trial is 
granted.—^Agnes v. People, 93 P.2d 
891, 104 Colo. 627. 

(2) The constitutional guaranty 
does not apply where the proceed¬ 
ings are not against the person, but 
merely in rem.—State v. Hand Brew¬ 
ing Co., 78 A. 499, 32 R.I. 56—31 C.J. 
p 560 note 14. 

Accusations held sufficient 
Ala.—Seals v. State, 194 So. 682, 239 
Ala. 0 , reversing 194 So. 677, 29 
Ala.Aj?p. 164—Lashley v. State, 180 
So. 717, 23'6 Ala. 1—Lashley v. 
State, 180 So. 720, 28 Ala.App. * 86 , 
certiorari denied 180 So. 724, 236 
Ala. 28. 

Cal.—^People v. Montgomery, ill7 P. 

2 d 437, it Cal.App.2d 1. 

Del.—State v. Caruso, Gen-Sess., 82 
A.2d 771. 

Fla.—Jarrell v. State, 185 So. 873, 
186 Fla. 736. 

Ill.—^People V. Green, 199 N.R 27’8, 
363 Ill. 171. 

Ky.—^Morgan v. Commonwealth, 2 S. 

W.2d 370, 222 Ky. 742. 

Minn.—State v. Eich, 282 N.W. 810, 
204 Mmn. 134. 

Misa—Williams v. State, 94 So. 882, 
130 Miss. 837. 

Mo.—State v. Davis, '58 S.W.2d 306. 
Neb,—Cowan v. State, 2 N.W.2d 111, 
140 Neb. 837. 

N.M.—State v. Roy, P.2d 646, 40 
N.M. 397. 

Utah.—State v. Erwin, 120 P.2d 286, 
101 Utah 365. 

Va.—^Boyd v. Commonwealth, -157 S. 

E. 546, 156 Va. 934. 

Wia—Mark v. State, 280 N.W. 299, 
228 Wis. 877, appeal dismissed 
Mark v. State of Wisconsin, 60 
S.Ct. 264, 308 U.S. 620, 84 L.Bd. 
442. 

Accusations held insufficient 

Ala—^Likos v. State, 182 So. 81, 28 
AlaApp. 231, certiorari granted 
183 So. 82, 236 Ala 77. 

Ind.—^McNamara v. State, 181 N.R 
•512, 203 Ind. 596. 

Neb.—Davis v. State, 226 N.W. 449, 
118 Neb. 828. 

Tex.—^Baker v. State, 58 S.W.2d 634, 
I 123 Tex.Or. 209. 
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sion and fullness, so that accused may make his 
defense and avail himself of his conviction or ac¬ 
quittal in a subsequent prosecution for the same 
offense.3^ They require, and such is their purpose, 
such certainty in the statement of the accusation 
as will identify the offense with which accused is 
sought to be charged,^^ protect accused from being 
twice put in jeopardy for the same offense,en¬ 
able accused to prepare for trial,and enable the 
court, on conviction, to pronounce sentence ac¬ 
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cording to the right of the case.^^ However, no 
greater particularity of allegation than may be 
of service to accused in understanding the charge 
and preparing his defense is required.^® Although 
all the elements of, or facts necessary- to, the 
crime charged must be set out fully and clearly,^® 
they do not require that detailed particulars of 
the crime must be stated in the meticulous manner 
prescribed by the common law and it is not nec¬ 
essary to allege matters in the nature of evidence, 


34 _ U.S.—White v. U. S., C.€.A.Okl., 

67 F.2d 71, 73, quoting Corpna Ju¬ 
ris. 

Md.—State v. Lasso to vltch, 159 A. 
362, 162 Md. 147. 

31 C.J. p '650 note 67. 

Common-law rule see infra § 100. 

35. R.I.—State v. Domanski, .190 A. 
854, 57 R.I. 500—State v. Smith, 
184 A. 494, 56 R.I. 168. 

As measure of certainty generally 
see infra S 160. 

35. Pla.—^Penny v. State, 191 So. 
190, 140 Pla. 155—Jarrell v. State, 
18-5 So. 873. 135 Pla. 736. 

Hawaii.—Territory v. Yoshimura, 3'5 
Hawaii 324. 

Ill.—People V. Rice, 50 N.E.2d 711, 
383 Ill. 584—People v. Lewis, 31 
N.E.'2d 795, 376 Ill. 330, certiorari 
denied Lewis v. People of State of 
Illinois, 62 S.Ct 58. 314 U.S. •628, 
86 L.Ed. 604—People v. Plynn, 31 
NE.2d 591, 375 Ill. 366, affirming 
27 N.E.2d 669, 305 IlLApp. 619— 
People V. Shaver, 11 NE2d 400, 
367 Ill. 339, affirming 7 N.E.2d 160, 
289 IlLApp. 612, transferred, see 4 
N.E.2d 471, 364 IlL 326—^People v. 
Brown, 168 N.E. 289, 336 Ill. 257. 

Ind.—State v. Brown, 196 N.E. 696, 
'208 Ind. 562. 

Ky.—^Ratliff v. Commonwealth, 64 S, 
W.2d 329, 245 Ky. 743. 

Me.—State v. Beckwith, 198 A. 739, 
135 Me. 423. 

Md.—State v. Lassotovitch, 159 A. 
362, 162 Md. 147. 

Minn.—State v. Eich, 282 N.W. 810, 
204 Minn. 134. 

Miss.—Cooksey v. State, 166 So. 388, 
175 Miss. 82. 

Neb.—Cowan v. State, 2 N.W.2d 111, 
140 Neb. 837. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 397. 

OkL—Clark v. State, 82 P.2d 844, 65 
Okl.Cr. 844. 

RL—State v. Domanski, 190 A. 864, 
67 RI. '500—State v. Smith, 184 A. 
494, 56 R.I. 168. 

As measure of certainty generally 
see infra § 100. 

37. U.S.—Rees v. U. S., C.C.A.Md., 
95 P.2d 784—White v. U. S., C.C A, 
OkL, 67 F.2d 71, 73, quoting Oor^ 
pus Juris. 

Pla.—^Penny v. State, 191 So. 190, 140 
Pla. 166. 


Hawaii.—Territory v. Yoshimura, 35 
Hawaii 324. 

Ill—People V. Rice, 50 N.E.2d 711, 
383 IlL 584—People v. Lewis. 31 
N.B.2d 795, 376 IlL 330, certiorari 
denied Lewis v. People of State of 
Illinois, 62 S.Ct 58, 314 U.S. 628, 
8‘6 L.Ed. 604—People v. Plynn, 31 
N.E.2d 691, 375 IlL 366, affirming 
27 N.E.2d 669, 305 IlLApp. 619— 
People V. Shaver, 11 N.E. 2d 400, 
367 Ill. 339, affirming 7 NE.2d 160, 
289 IlLApp. 612, transferred, see 
4 N.E.2d 471, 364 Ill. 326—People 
V. Brown, 168 N.B. 289, 336 IlL 
267. 

Ind.—State v. Brown, 196 N.E. 696, 
208 Ind. 562. 

Me.—State v. Beckwith, 198 A. 739, 
136 Me. 423. 

Md.—State v. Lassotovitch, 169 A. 
362, 162 Md. 147. 

Mass.—Commonwealth v. Pentz, 143 
N.E. 322, 247 Mass. 500. 

Minn.—State v. Eich. ‘282 N.W. 810, 
204 Minn. 134. 

Mo.—State v. Griffith, 279 S.W. 155, 
311 Mo. 630. 

Neb.—Cowan v. State, 2 N.W.2d 111, 
140 Neb. 837. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 397. 

OkL—Clark v. State. 82 P.2d 844, 65 
OkLCr. 66. 

R.I.—State V. Domajiski, 190 A. 854, 
67 R.L 600. 

31 C.J. p <650 note 68. 

As measure of certainty generally 
see infra § 100. 

Descziptiou of act committed 

Every accusation must include 
such description of the particular 
act alleged to have been committed 
by accused as will enable him prop¬ 
erly to defend against the accusa¬ 
tion.—State V. Lassotovitch, 159 A. 
362, 162 Md, 147. 

sa R.I.—State V. Domanski, 190 A. 
864, 57 R.L 500. 

As measure of certainty generally 
see infra § 100. 

39. U.S.—White v. U. S., C.C.AOkl., 
67 P.2d 71, 73, quoting Corpus Ju¬ 
ris. 

Me.—State v. Corriveau, 169 A. 327, 
131 Me. 79—State v. Haapanen, 149 
A. 389, 129 Me. 28. 
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Mass—Commonwealth v. Dzewiacin, 
147 N.E, 582, 252 Mass. 126. 

31 C.J. p 650 note 69 
Aocusstions held suffldeat 

(1) Generally.—U. S. v. Atlantic 
Commission Co., D.C.N.C., 45 P.Supp. 
187—31 C.J. p 650 note 69 [a], 

(2) Where form of indictment 
does not preclude accused from as¬ 
serting in some manner every sub¬ 
stantial right which accused may 
have, accused may not complain that 
the form has infringed a constitu¬ 
tional right of accused.—James v. 
Amrine, 140 P.2d 362, 167 Kan. 397. 

40. U.S.—White V. U. S., C.C.A.OkL, 
67 F.2d 71, 73, quoting Corpus Ju¬ 
ris— Asglll V. U. S., C.C.A.Va. 60 
P.2d 780—Grimsley v. U. S., C.C.A. 
Pla, 60 P.2d 609. 

Hawaii.—Territory v. Bums, 27 Ha¬ 
waii 253. 

Me.—State v. Corriveau, 159 A. 327,- 
131 Me. 79. 

Mo.—State v. Schultz, 295 S.W. 535. 
Or.—State v. Burke, 270 P. 75*6, 126 
Or. 651, denying rehearing 269 P. 
869, 126 Or. 651, and appeal dis¬ 
missed Burke v. State of Oregon, 
49 S.Ct. 262, 279 U.S. 811, 73 L.Ed. 
971. 

31 C.J. p 651 note 70. 

Necessity of specific statement in 
charging offense see infra § 130. 

41. Neb.—Cowan v. State, 2 N.W. 2d 
111, 140 Neb. 837. 

42. U.S.—White v. U. S., CC.A.Okl., 
67 P.2d 71, 73, quoUng Corpus Ju¬ 
ris —^U. S. V. Direct Sales Co., D. 
C.S.C.. 40 P.Supp. 917. 

Del.—State v. Caruso, Gen.Sesi^, 32 
A.2d 771. 

Hawaii.—Territory v. Yoshimura, 35 
Hawaii 324. 

31 C.J. p 651 note 71. 

Alleging matter of evidence general¬ 
ly see infra § 116. 

Facts to sustain charge 
Constitutional provision entitling 
accused to demand the nature and 
cause of the accusation against him 
only secures to accused the right to 
be advised of the nature of the 
charge against him, and not the 
right to have set forth in the indict¬ 
ment the facts relied on to sustain 
the charge.—State v. Needham, 180* 
So. 786, 182 Miss. 663, 116 A.L.R.. 
1100. 
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or to set out the means by which the crime is ac¬ 
complished, unless the act is one which may be 
criminal or otherwise, according to the circumstanc¬ 
es under which it is done.^^ This right of accused 
is a substantial right,and not a mere technical 
or formal right.'*^ It is solely for the benefit of 
accused,and is subject to waiver by him ;47 and 
unless he asserts such right he will be held to have 
waived it.^^ 

Such provisions are not affected by constitution¬ 
al provisions authorizing the court on appeal in 
a criminal case to enter a proper judgment nor 
are they violated by a requirement that counsel for 
accused state his defense to the jury before any 
testimony has been introduced.^® 

A constitutional provision prohibiting prosecu¬ 
tion for a crime or specified character of crime ex¬ 
cept on a presentment or an indictment by a grand 
jury means a valid presentment or indictment and 
is violated by an indictment from which an essen¬ 
tial averment is omitted.®^ 

Statutes requiring specified matters to be alleged 


in the indictment or information will not be given 
a retroactive effect.52 

b. Legislative Power 

Subject to constitutional limitations the legislature 
may prescribe the manner and form of stating the offense 
with which the accused i^ charged; and in doing so 
may dispense with technical formalities and authorize 
the omission of averments required under common-law 
forms. 

Subject to the limitation that the legislature can¬ 
not qualify or amend constitutional requirements, 
such as that accused must be informed of the na¬ 
ture and cause of the accusation against him,53 it 
may prescribe the manner and form of stating the 
offense with which accused is charged;®^ and in 
doing so it may dispense with technical formali- 
ties,55 abolish the technical forms and verbiage of 
the ancient law,5® determine what information must 
be included in the written charge sufficiently to ad¬ 
vise accused of the nature of the offense he must 
answer,®*^ and authorize the omission of averments 
regarded as necessary at common law.®® It can¬ 
not, however, provide such an abbreviated form 


4a. U.S.—White v. U. S., CC.A.Okl., 
67 F.2d 71, 73, quotln^r Corpus Ju¬ 
ris. 

Md.—^Neusbaum v. State, 143 A. 872, 
156 Md. 149. 

Neb.—Cowan v. State, '3 N.W.2d 111, 
140 Neb. 837. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 3^7. 

31 C.J. p •Ool note 72. 

Statement of manner and means gen¬ 
erally see Infra § 181. 

44. U.S.—Griimsley v. XJ, S., C.C.A- 
Fla., '50 F.2d 609—^U. S. v. Safe¬ 
way Stores, Maryland, D.C.Kan., 51 
F.Supp. 448. 

Ill.—People V. Green, 13 N,E.2d 278, 
368 IlL 242, 115 A.L.B. 348. 

45. U.S.—Grimsley v. U. S., C.C.A. 
Fla., 50 P.2d 509—^U. S. v. Safe¬ 
way Stores, Maryland, D.<3.BAn., 51 
F.Supp. 448. 

Ill.—^People V. Green, 13 N.B.2d 278, 
368«I1L 242, 115 A.L.R. 348. 

31 O.J. p 650 note 65 [a]. 

48. Ind.—Brown v. State, 37 N,B.2d 
73, *219 Ind. 251, 187 A.L.R. -679. 

47- Ala.—Sherrod v. State, 72 So. 
<540, 197 Ala 286, reversing 71 So. 
78, 14 AlaApp. 67. 

Ind.—^Brown v. State, 37 N.E.2d 73, 
219 Ind. 261, .137 A.L.R. 679. 

N.T.I—People ex rel. Todak v. Hunt, 
275 N.Y.S. 115, 153 Misc. 783, af¬ 
firmed 279 N.Y.S. 720, 243 App.Dlv. 

tq pufllciency of statement 
.generally see infra S 

fOktastairidiiigly 

The.waiver must be made freely' 


and understandingly.—^Irwin v. 

State, 41 N.E.2d 809, 220 Ind. 228. 
48- Va—^Pine v. Commonwealth, 93 
S.B. 652, 121 Va 812. 

49. U.S.—White V. XT. S.. CC.A.Okl., 
67 P.2d 71, 73, quoting Corpus Ju¬ 
ris. 

Or.—State v. Townsend, 118 P. 1020, 
60 Or. 223. 

50. U.S.—Savitt v. U. S., C.aA.N.J., 
•39 P.2d 641. 

61. La—State v. Gendusa 132 So. 
559, 190 La 4'22. 

52. Cal.—-People v. Swift, 34 P.2d 
1041, 140 CaLApp. 7. 

53. U.S.—Asgill V. XJ. S., C.C.A.Va, 
60 F.2d 780. 

Me.--State v. Webber, 133 A. 738, 
125 Ma 319. 

R.I.—State V, Bomanski, 190 A. ‘864, 
57 R.L 600—State v. Smith, 184 A. 
494, 56 R.I. 168. 

Tex.—^Baker v. State, 68 S.W.2d 534, 
123 Tex.Cr. 209. 

Vt—State V. Van Ness, 199 A. 759, 
109 Vt 392, 117 A.L.R. 416. 

W.Va—Scott V. Harshbarger, 180 S. 

B. 187, 116 W.Va 300. 

Wis.—Roth V. State, 198 N.W. 650, 
180 Wis. 573. 

84. R.L—State v. Smith, 184 A. 494, 
56 R.I. 158. 

Wis.—^Bx parte Bhreutzer, 204 N.W. 
693, 187 Wis. 463. 

Power of legislature to prescribe 
form' of: 

Indictment generally see supra 5 
35. 


tlon in form prescribed by stat¬ 
ute see infra subdivision c of this 
section. 

56. Iowa—State v. Bngler, 261 N. 
W. i88. 217 Iowa 138. 

Utah.—State v. Hill, 116 P.2d 392, 
100 Utah 456. 

68, Or.—State v. Bormltzer, 1261 P. 
425, 123 Or. 165. 

57- Neb.—Cowan v. State, 2 N.W.2d 
111, 140 Neb. 837. 

Wia—Ex parte Kreutzer, 204 N.W. 
595, 187 Wis. 463. 

What constitutes acousatioxi 

The legislature may prescribe 

what shall constitute the accusa¬ 
tion:—in what form the crime shall 

be charged,—Tipton v. State, 28 S. 

W.2d 636, 160 Tena 664. 

58L CaL—^People v. Dunn, 104 P.2d 
119, 40 Cal.App.2d 6, certiorari de¬ 
nied Dunn V. People of State of 
California, 61 S.CL 139, '311 U.S. 
701, 86 L.Bd. 464—People v. Wie- 
zel, 104 P.2d 70, 39 Cal.App.2d 657 
—^People V. Robinsoa 290 P. 470, 
107 Cal.App. 211—^People v. Steven- 
soa 284 P. 4-87, 103 Cal.App. 82. 

Ind.—State v. Williams, 5 N.E.2d 
96.1, 211 Ind. 186. 

Me.—State v. Webber. 133 A. 738. 
125 Me. 319. 

Md.—^Neusbaum v. State, 143 A, 872, 
875, 155 Md. 149, quoting Corpus 
Juris. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 397, 

R.I.—State V. Domanskl, 190 A. 854, 
57 R.I. 600. 


information generally see supra 
79. 

Sufficiency of indictment or Informa- 

960^ 




64, HD. 178. 

31 g.J. p 6'51 note 75. 



42 C.J.S. 


INDICTMENTS AND INFORMATIONS 


§90 


as omits the character of the specific crime intend¬ 
ed to be charged,®^ or, it has been held, dispense 
with the necessity of placing therein a distinct pres¬ 
entation of the offense containing allegations of all 
its essential elements,®® although in some jurisdic¬ 
tions statutes expressly providing that specified es¬ 
sential elements of the offense charged need not be 
alleged have been held valid. Where a particu¬ 
lar offense is divided into degrees which are defined 
by statute, the indictment may follow the general 
form without specifying the elements which fix the 
particular degree, and still fulfill the requirement 
of informing accused of the nature and cause of 
the accusation.®^ 

In some jurisdictions it is held that a constitu¬ 
tional provision that accused is entitled to be in¬ 
formed of the nature and cause of the accusation 
against him requires that the requisite information 
appear on the face of the indictment, information, 
or complaint ;®3 but in others the courts have in¬ 
timated that an indictment in the statutory form 


cannot be held to infringe the constitutional priv¬ 
ilege of accused to be informed of the nature of 
the charge when accused is entitled to secure a 
specification of the particular acts relied on by the 
prosecution through a bill of particulars.®^ 

Statutes prescribing a form of statement of the 
offense wdth which accused is sought to be charg¬ 
ed,®® including a short form of indictment,®® have 
generally been held valid. 

Particular statutory provisions. As a general 
rule, although there is authority to the contrary,®^ 
the constitutional rights of accused, such as the 
right to be informed of the nature and cause of the 
accusation ag^nst him, are not infringed by stat¬ 
utes which provide that accessaries may, or must 
be, indicted as principals.®® Such constitutional 
guaranties have been held not violated by statutory 
provisions which dispense with the necessity of 
laying a venue,®® of alleging the time when it is 
not of the essence of the offense,"^® of alleging a 
negative,^^ of negativing a statutory exception*^® 


Purpose of statute 
To simplify pleadings and elimin¬ 
ate technicalities. 

Ark.—^Underwood v. State, 171 S.W. 

2d 304, 205 Ark. 864. 

Cal.—People v. Price, 115 P.2d 225, 
46 Cal.App.2d 69. 

59. Iowa.—State v. Bngler, 251 N. 

W. 88, 217 Iowa 138. 

R.L—State v. Smith, .184 A, 494, 56 
R.I. 188. 

OhaxacterlzatioxL of orline 
Every accusation must Include the 
characterization of the crime.— 
State v. Lassotovitch, 159 A. 362, 
162 Md. 147. 

ea Ala.—Doss V. State, 12-3 So. 237, 
23 Ala.App. 168, certiorari denied 
123 So. 231, 220 Ala. 30, 68 A.L.H. 
712. 

Me.—State v. Webber, 133 A. 738, 
125 Me. 319. 

Md.—^N’eusbaum v. State, 143 A. 872, 
875, 156 Md. 149, quoting Corpus 
Juris. 

R.I.—State v. Smith, 184 A. 494, -56 
R.I. 168. 

W.Va.—Scott V. Harshbarger, 180 S. 

E. 187, 116 W.Va. 300. 

31 C.J. p 651 note 76. 

Complete statement 
It is guaranteed by the federal 
Constitution that the accusation 
shall be formally, fully, and precise¬ 
ly set forth.—State v. Webber, 133 
A. 738, 125 Me. 319. 

Tenn.—Tipton v. State, 28 S.W. 
2d 635, 160 Tenn. 664. 

Sffeot of statute 

Under such statutes an averment 
of the essential element whose aver¬ 
ment is dispensed with is Included 
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in the Indictment or presentment by 
operation of law.—^Tipton v. State, 
supra. 

62. N.M.—State v. Roy, 60 P.2d 646, 
40 N.M. 397. 

31 C.J. p 651 note 77. 

Conviction of highest degree when 
degree not specified see infra § 
277. 

as. Tex.—Garber v. State, Cr., 166 
S.W.2d 741—Baker v. State, 58 S. 
W.2d 534, 123 Tex.Cr. 209. 

64. Iowa.—State v. Keturokis, 276 
N.W. 600, 224 Iowa 491—State v. 
Bngler, •251 N.W. 88, 217 Iowa 138 
—State v. Henderson, 243 N.W. 
289, 215 Iowa 276. 

Md.—^Neusbaum v. State, 143 A. 872, 
166 Md. 149. 

N.M,—State v. Roy, 60 P.2d 646, 40 
N.M. 397. 

N.Y.—People v. Bogdanoff, 171 N.B. 

890, 254 N.T. 16. 

31 O.J. p 652 note 78. 

Provision for bill of partioulars valid 
Provision for furnishing bill of 
particulars by prosecuting attorney 
was held not void as denying rights 
of accused.—State v. Whitmore, 185 
N.E. 547, 126 Ohio St 381. 

65. CaJ.—^People v. Robinson, 290 P. 
470, 107 Cal.App. 211. 

R.I.—State V. Smith, 184 A. 494, 56 
B.I. 168. 

66. Colo.—^People v. Martin, 240 P. 
695, 78 Colo. 200. 

Iowa.—State v. Bngler, 261 N.W. f8, 
217 Iowa 138. 

Neb.—Cowan v. State, 2 N.W.2d 111, 
140 Neb. 837. 

Utah.—State v. Avery, 125 P.2d 808, 
^02 Utah 33. 
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Validity of statute authorizing short 
form of indictment for conspiracy 
see Conspiracy $ 81. 

67. Wash.—State v. Gifford, 53 P. 
709, 19 Wash. 464, overruling State 

V. Duncan, 35 P. 117, 7 Wash. 336, 
38 Am.S.R. 888. 

6a Iowa.—State v. Burch, 200 N.W. 
442, 199 Iowa 221. 

Ky .—^Ray v. Commonwealth, 20 S. 

W. 2d 484, 230 Ky. 656, 66 A.D.R 
1297. 

Neb.—State v. Girt, 215 N.W. 125, 
T15 Neb. 833, followed in State v. 
Toth, 21*5 N.W. 126, 115 Neb. 837 
and State v. Bartlett, 21'5 N.W. 126, 
116 Neb. 837. 

31 aj. p 652 note 79. 

Accessaries as principals see Crimi¬ 
nal Law § 62 c. 

69. Tex.—Slack v. State, 136 S.W. 

1073, 61 Tex.Cr. 372. 

31 C.J. p 652 note 82. 

Effect of statute 

In every indictment or present¬ 
ment the averment of venue is in¬ 
cluded by operation of law.—Tipton 
V. State, 28 S.W.2d 635, 160 Tenn. 
664. 

7a Iowa.—State v. Bngler, *251 N. 

W. 88, 217 Iowa 138. 

3.1 C.J. p 652 note 81. 

71. U.S.—U. S. V. Illig, D.aPa., 288 
F. 939. 

Ill.—^People V. Montgares, 180 N.E. 

419, 347 Ill. 662. 

$1 C.J. p 652 note 84. 

72. Wis.—Ex p€trte Kreutzer, 204 N. 
W. 695, 137 Wis. 463. 

31 C.J. p 652 note 83. 



INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


§ §0 

except where it constitutes one of the essential in¬ 
gredients of the offense charged,of setting forth 
the manner in which, or the means by which, the 
offense was accomplished,'^^ or of averring in in¬ 
dictments for having possession of counterfeit mon¬ 
ey that the person charged intended to pass such 
money or by provisions which require,"^® or 
dispense with the requirement,'^'^ that a previous 
conviction be alleged, or which provide that sep¬ 
arate offenses may be charged in an indictment or 
information,or provide, in a statute dividing an 
offense into degrees, that no change in the existing 
form of indictment for the offense is thereby re- 
quired,*^^ or which authorize the indictment to de¬ 
scribe accused by a fictitious nam^or other prac¬ 
tical description.^® Also such rights are not vio¬ 
lated by a statute dispensing with the necessity of 
making a particular description of certain kinds of 
property.^^ It has been held that the legislature 
may provide that it shall be unnecessary to specify 
the person whom it was intended to defraud in 
averring an intent to defraud.^2 

On the other hand, although statutes providing 
that one charged with a specified crime may be 
convicted of a lesser crime included therein are 
valid,*3 the legislature cannot provide that if, on 
the trial of an indictment for a specific offense, it 
is found that the offense has not been committed, 
but that another has, a conviction may be had for 
the offense proved,®^ or that a person indicted for 
an offense consisting of one state of facts may be 
tried and convicted under that indictment of an 
offense consisting of a different state of facts.^® 


Also the constitutional guaranty is violated by a 
provision that, in indictments for conspiracy to com¬ 
mit a felony, it shall not be necessary to name the 
particular felony.86 

A statute permitting a charge of false swearing 
under oath to be made by alleging contradictory 
statements on oath, without specifying which state¬ 
ment is false, is not violative of the constitutional 
right of accused to be informed of the nature and 
cause of the accusation against him, and because 
not an indictment within the meaning of the con¬ 
stitution because it is in the alternative,87 

A provision of a code of criminal procedure neg¬ 
ativing prescription and providing that such allega¬ 
tion shifts the burden of proving the accrual of 
prescription to the person alleging it is not un¬ 
constitutional as dealing with substantive rather 
than procedural law.®® 

c. Modification of Common-Law Enles 

In general where statutes prescribe the essentials of 
an Indictment or Information, its sufficiency is tested 
thereby rather than by the rules of the common law, 
which in such cases generally are held to have been modi- 
fled. An indictment or Information in the form prescribed 
by a valid statute is sufficient, but ordinarily either the 
common law or the statutory form may be used. 

In jurisdictions in which the essentials of an in¬ 
dictment or information are prescribed by statute, 
its sufficiency is to be determined, subject to cson- 
stitutional restrictions on the power of the legisla- 
tur-e, by the tests afforded by such statutes rather 
than by the rules of the common law.®® As a gen- 


73. Me.—State v. Webber, 133 A. 
738, 125 Me. 319. 

74. Neb-—Cowan v. State, 2 N.W. 
2d lU, 140 Neb. 837. 

75. Tenn.—Sizemore v. State, -3 
Head 26. 

76. Wash.—State v. Costello, 297 P. 
790, 16*1 Wash. •674—State v. Derei- 
ho, 18'2 P. 597, 107 Wash. 468. 

Necessity of alleging: previous con¬ 
viction generally see infra § d45. 

77. N.J.—State v. Rowe, 181 A. 706, 
116 N.J.Law 48, affirmed 5 A.2d 
697. 122 N.J.L.aw 466. 

Tenn.—^Tipton v. State, 28 S.W.2d 
635, 160 Tenn. 6*64. 

78. S.D.—State v. Fox, 228 N.W. 
382, 56 S.D. 294. 

79. N.C.—State v. Cole, 44 S.B. -SOI, 
^ J.32 N.C. 1069. 

sa Mass.—Commonwealth v. Ged- 
zium, 156 N^. 890, 2^59 Masa 453. 

Ind.—^Riggs V. State, 3 N.B. 
Inti: SSL. 

U Ojr. p 6&2 bote 

Keoesstty for'Bisdilptiob of property 


embezzled in prosecution for em¬ 
bezzlement see Embezzlement § '29. 

82. Ohio.—Turpin v. State, 19 Ohio 
St. 540. 

Tex.—Slack v. State, 136 S.W. *1073, 
61 Tex.Cr. 372, Ann.Cas.l913B 112. 

83. La.—State v. Ritchie, 136 So. 
11, 172 La. 942. 

Or,—State v. Trent, 252 P. 975, 122 
Or. 144, rehearing denied 259 P. 
893, 122 Or. 144. 

Conviction of offenses included in 
charge see infra §§ 271-300. 
Crimes to which role applicable 
One charged with embezzlement 
was sufficiently informed that he 
was at the same time charged with 
the lesser crime of obtaining money 
by false pretenses.—State v. Ritchie, 
136 So. 11, 1T2 La, 943. 

84. Hawaii.—Territory v. Bums, 27 
Hawaii, 253. 

31 C.J. p 652 note 93. 

Bmbezidemeii.t on, indictment for 
larceny 

A statute allowing a person indict¬ 
ed for larceny to be convicted of 
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embezzlement on proof thereof, and 

vice versa, was unconstitutional. 

Hawaii.—Territory v. Burns, supra. 

Mo.—State v. Harmon, 18 S.W. 128, 
106 Mo. 635. 

85. Ky.—Conner v. Commonwealth, 
13 Bush 714. 

Tex.—Slack v. State. 136 S.W. 1073, 
61 Tex.Cr. 372, Ann.Cas.l913B 112. 

86. Ind.—^Miller v. State, '79 Ind. 
198. 

31 C.J. p 652 note 97. 

Necessity in Indictment for conspira¬ 
cy to allege the particular crime 
or illegal act agreed on see Con¬ 
spiracy § 85. 

87- N.J.—State v. Bllenstein, 2 A.2d 
454, .121 N.J.Law 304. 

88. La.—State v. Bussa, 145 So. 276, 
176 La. 87. 

Allegation of matter in bar of limi¬ 
tations see infra § 117. 

89. Colo.—Critchfleld v. People, 18 
P.2d 270, 91 Colo. 1'27. 

DeL—State v. Morrow, 10 A.2d 630, 1 
Terry 363. 
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eral rule, under such statutes, the rigorous require¬ 
ments of the common law have been modified 
the pleadings are construed liberally, not strictly,^! 
the formal strictness has been much relaxed,^^ 
hypercritical and mere technical deficiencies are 
disregarded, the rules have become less technical 
and more practical,®^ and in many states the stat¬ 
utes require technical objections which do not af¬ 
fect the rights of accused to be disregarded.^^ Nev¬ 
ertheless, the rules are no less protective of ac¬ 
cused than formerly.96 An indictment must con¬ 
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form substantially to established principles and rules 
of criminal pleading, and a violation of the con¬ 
stitutional rights of accused will not be ignored.^^ 
The offense must be described with such certainty 
as will inform accused of its nature and the in¬ 
dictment must, as at common law, contain every 
averment that is necessary to inform accused of the 
particular charge against him.i It has been held 
that former rules of procedure not changed by, or 
inconsistent wfith, statutes are still in force,^ and 
that, in the absence of statutes, courts are not dis- 


111 .—People V. Poe, 26 N.R2d 415, 304 
IlLApp. 601. 

Md.—^Neusbaum v. State, 143 A. 872. 
155 Md. 149. 

jT.T.—P eople V. Kaplan, 256 N.T.S. 
874, 143 Mlsc. 91. 

Okl.—Clark v. State, 73 P.2d 481, 63 
OkLCr. 138. 

RL—State V. Smith, 184 A. 494, 56 
R.I. 1'68. 

S.D.—State v. Reldt, 222 N.W. 677, 
54 S.D. 178. 

Utah.—State v. Avery, 12*5 P.2d 803, 
102 Utah 33. 

31 C.J. p 652 note 99. 

Composition in general see Infra § 

92. 

Statement of gist or substance of of¬ 
fense see infra S§ 129-186. 

Pnzpose of statutes 
The purpose of statutes relating to 
sufficiency of indictments and infor¬ 
mations was to eliminate immaterial 
matters from trials and to repeal the 
common-law doctrine that a penal 
statute should be strictly construed, 
and such statutes established the 
equitable doctrine of liberal con¬ 
struction.—Clark V. State, 78 P.2d 
481, 63 OkLCr. 138. 

Effect of statute 

Statute which provides that every 
indictment or accusation shall be 
deemed sufficient which states the 
offense in the terms and language 
of the code, or “so plainly that the 
nature of the offense may easily be 
understood by the jury,” does not 
dispense with the substance of good 
pleading, and does not deny to ac¬ 
cused the right to know of the par¬ 
ticular facts constituting the alleged 
defense so as to be able to be pre¬ 
pared for trial.—^Moore v. State, 187 
S.E. 595, 596, 54 Ga.App. 218. 
Suhstautial compUauee suillcieut 
An indictment conforming sub¬ 
stantially to the requirements of the 
statute is sufficient.—^Moore v. State, 
supra. 

9a U.S.—Harris v. U. S., C.C.A.Mo.. 
104 F.2d 41—U. S. V. MonJar, D.C. 
Del., 47 P.Supp. 421—U. S. v. Em¬ 
pire Hat & Cap Mfg. Co., D.C.Pa., 
47 P.Supp. 395. 

DeL—State v. Morrow, 10 A.2d '530, 1 
Terry 363. 

D.C.—Beard v. U. S., 82 P.2d 837, 63 


App.D.C. 231, certiorari denied 56 
S.Ct. 675, 298 U.S. 655, SO L..Ed. 
1382. 

Ky.—Ratliff v. Commonwealth, 54 S. 

W.2d 329, 245 Ky. 743. 

Okl.—Clark v. State, 73 P.2d 481, 63 
OkLCr. 138. 

Pa.—Commonwealth v. Mack, 19 Pa. 
Dist. & Co., 615, 36 Dauph.Co. 306, 
affirmed 170 A. 429, 111 Pa.Super. 
494. 

Ancient exactness and formality 
are dispensed with.—Jones v. Com¬ 
monwealth, 116 S.W.2d 984, 278 Ky. 
444. 

OoTnuioiulaw phraseology 
Certain common-law phraseology 
has been done away with.—State v. 
Morrow, 10 A.2d 630, 1 Terry, DeL, 
363. 

91> U.S.—U. S. V. Monjar, D.C.DeL, 
47 P.Supp. 42*1—^U. S. V. Empire 
Hat & Cap Mfg. Co., D.C.PA, 47 F. 
Supp. 395—^U. S. V. General Mo¬ 
tors Corporation, D.C.lnd., 26 F. 
Supp. 353, affirmed, C.C.A., 121 F. 
2d 376, certiorari denied General 
Motors Corporation v. U. S., 62 S. 
Ct. 105, 314 U.S. 618, 86 L..Bd. 497, 
motion granted 62 S.Ct. 124, 314 

U. S. 379, 86 KEd. >469, rehearing 
denied 62 S,Ct. 178, 314 U.S. 710, 
86 L..Ed. •SeO—Jelke v. U. S., Ill., 
256 P. 264, 166 C.C.A 434. 

CaL—^People v. Battilana, 126 P.2d 
923, 52 CaLApp.2d 685. 

N.Y.—People v. Weiss, 300 N.T.S. 
249, 252 App.Div. 463, reversed on 
other grounds 12 N.E.2d 614, 276 
N.Y. 384, 114 A.L.R. 86*5-People 

V. Dacey, 3 N.Y.S.2d 166, 16-6 Misc. 
827—People v. Vario, 2 N.T.S.2d 
611, 165 Misc. i842. 

Okl.—Bums V. State, 117 P.2d >144, 
72 OkLCr. 409—^Roberts v. State, 
92 P.2d 612, 66 OkLCr. 371, denying 
rehearing 89 P.2d 979, 66 Okl.Cr. 
871—^Vandeventer v. State, 79 P.'2d 
1032, 64 OkLCr. 317, reversed on 
other grounds 84 P.2d 819, 66 Okl. 
Cr. 239—^Staley v. State, 79 P.2d 
818, 64 Okl.Cr. 302, reversed on 
other grounds 84 P.2d 813, 65 Okl. 
Cr. 227—Clark v. State, 73 P.2d 
481, 63 Okl,Cr. 138. 

92 . Ky.—^Ruark v. Commonwealth, 
150 S.W. 5, 160 Ky. 47. 

31 C.J. p 653 note 6. 
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93. U.S.—^U. S. V. General Motors 
Corporation, D.C.Ind., 26 F.Supp. 
353, affirmed, C.C.A., 121 F.2d 376, 
certiorari denied General Motors 
Corporation v. U. S., 62 S.Ct. 105, 
314 U.S. 618, 86 KEd. 497, motion 
granted 62 S.Ct. 124, 314 U.S. 579, 
86 Xi.Ed. 469, rehearing denied 62 
S.CL 178, 314 U.S. 710, 86 L..Ed. 
566. 

Ill.—People V. Grigsby, 191 N.E. 264, 
357 Ill. 141. 

Ky.—^Armstrong v. Commonwealth, 
160 S.W.2d 159, 289 Ky. 758—Jones 
V. Commonwealth, 116 S.W.2d 984, 
273 Ky. 444. 

94. U.S.—Asgm V. U. S., C.C.A.Va., 
60 P.2d 780. 

D.C.—Tatum v. U. S., 110 P.2d 65*5, 
71 App.D.C. 393—Beard v. U. S., 82 
P.2d 837, 65 APP.D.C. 231, certio¬ 
rari denied 66 S.CL 676, ’298 U.S. 
655, 80 L.Ed. 1382. 

31 C.J. p 653 note 3. 

Trend 

The trend is in the direction of 
simplification of statement emd the 
elimination of technical formalities 
—Cowan V. State, 2 N.W.2d 111, 140 
Neb. 837. 

95. U.S.—U. S. V. Lehigh Valley R. 
Co., D.C.Pa., 43 F.2d 135. 

Cal.—^People v. Wiezel, 104 P.2d 70, 
39 Cal.App.2d 657. 

Colo.—Critchfleld v. People, 13 P.2d 
270, 91 Colo. 127. 

31 C.J. p 653 note 1. 

9a U.S.—Jelke v. U. S.. IlL, 255 F. 
264, 274, 166 O.C.A. 434, quoting 
Harper v. U. S., Ind.T., 170 F. 385, 
95 C.C.A. 555. 

97. Ky.—^Armstrong v. Common¬ 
wealth, 160 S.W.2d •1'59, ‘289 Ky. 
758—Jones v. Commonwealth, 119 
S.W.2d 984, 273 Ky. 444. 

9a Neb.—Stowe v. State, 220 N.W. 
826, 117 Neb. 440. 

99 , Ky.—Ratliff v. Commonwealth, 
54 S.W.2d 329, 245 Ky. 743. 

1. U.S.—^Harris v. U. S., CC.A.MO., 
104 F.2d 41. 

•31 C.J. p 653 note 2. 

a Ind.—Walker v. State, 23 Ind. 6L 
La.—State v. Kennedy, 8 Roh. 590. 



INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


§ 90 

posed to relax the common-law strictness with re- code provision that an indictment may be substan- 
gard to the form of indictments.^ tially in a given form does not require a strict ad¬ 

herence to that form.® The language of an indict- 
Staiutory forms. Subject to constitutional lim- ment need not correspond to a statutory form, un- 
itations,^ an indictment or information in a form less a particular expression required therein is es- 
prescribed by statute for a particular offense, in- sential to the validity of the accusation. 
eluding a “short form” of indictment, is sufficient,® that a statute specifies a description of an offense 
although facts essential to a conviction may be omit- which shall be regarded as sufficient does not de- 
ted.® However, an indictment which follows the mand that such description be followed without dev- 
code form is insufficient if the form itself is lacking iation.^^ In general substantial conformity to the 
in a matter of substance.'^ A statutory form is not statutory form is sufficient.^2 However, it has been 
exclusive unless the statute so providesand a held that a short form of indictment as provided by 


a Tex.—CaJn v. State, 18 Tex. 887. 

4b Ala.—Jinright v. State, 125 So. 
606, 220 Ala. 268, vacating 133 So. 
604, 23 Ala.App. 351. Followed in 
Green v. State, 126 So. 925, 23 Ala. 
App. ’631, certiorari denied 126 So. 
925, 220 Ala. 698. Followed in 
Ole^hom v. State, '127 So. ‘247, 
third case, 220 Ala. 689, granting 
certiorari 127 So. 247, second case, 
23 Ala.App. 502. 

W.Va.—^Scott V. Harshbarger, 180 S. 

B. 187, 116 W.Va. 300. 

Ckinformity with statutory form nit- 
avallixLg 

The fact that the charge is drawn 
in the form prescribed by statute 
does not obviate the constitutional 
objection.—State v. Van Ness, 199 A. 
769, 109 Vt. 392, 117 A,L..R, 416. 

5. Ala.—^Lee v. State, 150 So. 1’67, 
25 Ala.App. 488, conforming to an¬ 
swer 150 So. 164, 227 Ala. 2, cer¬ 
tiorari denied 150 So. 169, 227 Ala. 
334—^Lilndsey v. State, 128 So. 210, 
221 Ala. 175, denying certiorari 
128 So. 209, 23 Ala.App. 411—Jin- 
right V. State, 12*5 So. 606, 220 Ala, 
268, vacating 125 Go. 604, 2-3 Ala. 
App. 351. Followed in Green v. 
State, 126 So. 926, 23 Ala.App. 631, 
certiorari denied 126 So. 925, 220 
Ala. 698. Followed in Oleghom v. 
State, 127 So. 247, third case, 220 
Ala. 689, granting certiorari 127 
So. 247, second case, 23 Ala.App. 
502—^Marshal v. State, 93 So. 236, 
18 Ala.App. 483. 

CaL—People v. Hawley, 289 P. 215, 
106 Cal.App. 2*16. 

Ind.—State v. Williams, <5 H.B.2d 
961, 211 Ind. 186. 

Iowa.—State v. Keturokls, 276 N.W. 
600, 224 Iowa 491—State v. Bngler, 
261 N.W. 88, 217 Iowa 138. 
lA.— State V. Capaci, 154 So. 419, 179 
JjSl. 4*62—State v. White, 136 Go. 
47, 172 La 1045. 

Keusbaum v. State, 143 A. 872, 
156 Btd. 149. 

Neb.—Cowan v. State, 2 N'.W.2d 111, 
837. 

State V. Roy, 60 P.2d 646, 40 
NM. 397. 

OTo— St%te V. King, 108 P.2d 761, 165 


R. L—State v. Smith, 184 A. 494, 56 
HI. 168. 

S. D.—State v. Reidt, 222 N.W. 677, 
54 S.D. 178. 

Utah.—State v. Avery, 1‘25 P.2d 803, 
102 Utah 33—State v. Hill, 116 P. 
2d 392, 100 Utah 456. 

Wis.—Rosenberg v. State, 249 N.W. 
541, 212 Wis. 434, appeal dismissed 
54 act. 230, 290 U.S. 600, 78 L.Bd. 
527. 

31 C.J. p 653 note 12. 

Sufficiency of indictment in .form 
prescribed by statute in prosecu¬ 
tion for: 

Burglary see Burglary § 31. 
Disorderly conduct see Disorderly 
Conduct § 5 a. 

Embezzlement see Embezzlement 
§ 27 c. 

Homicide see Homicide § 141. 
Sufficiency of statutory form with¬ 
out use of term “feloniously'' see 
infra § 135. 

Charge la teohsical words 
Under the statute allowing prose¬ 
cution to eliminate some of the tech¬ 
nical requirements surrounding the 
practice of criminal law, if the In¬ 
dictment charges an offense known 
to the common law in technical 
words which admit of but one mean¬ 
ing, especially where the lajiguage 
used Is the same as that of the 
statute that describes the penalty 
for that offense, the constitutional 
guarantee of accused of being in¬ 
formed of the nature and cause of 
the accusation is fully satisfied.— 
State V. Domanski, 190 A. 854, 67 
R.I. 500. 

OommoTulaw speoificatioas abolished 
TixLder short fono. 

Legislature, in adopting short 
form Indictment, abolished all old 
common-law rules with reference to 
specifleations 'required in charging 
offenses under old rules.—State v. 
Bngler, 251 N.W. 88, 217 Iowa 138. 

ro» ooBstraed with statute ereat- 
iBg offense 

Form of indictment prescribed by 
the code will be construed in connec¬ 
tion with the statute to which it re¬ 
fers.—Jinright v. State, 126 So. 606, 
*220 Ala. 268, vacating 126 So. 604, 
23 Ala.App. 651. Followed in Green 
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V. State, 126 So. 925, 23 Ala.App. 631, 
certiorari denied -126 So. 926, 220 Ala. 
698. Followed in Cleghom v. State, 
127 So. 247, third case, 220 Ala. 689, 
granting certiorari 127 So. 247, sec¬ 
ond case, 23 Ala.App. 502. 

Procedural change only effected 

Statutes relating to recitals re¬ 
quisite in indictments deal exclu¬ 
sively with confection of indictments 
and do not change substantive law 
and thus divest accused of constitu¬ 
tional guaranties.—State v. Capaci, 
154 So. 419, 179 La. 462. 

Statute held not to authorize short 
form Indictment 

Statute allowing omission of old 
forms and phraseologies required in 
common-law indictment, is not a 
short form statute, and under It ev¬ 
ery essential element of crime must 
be averred.—State v. Benton, 187 A, 
609, 8 W.W.Harr., Del., 1. 

6, Al€L—Jinright v. State, 125 So. 
606, 220 Ala. 268, vacating 125 So. 
604, 23 Ala.App. 351. Followed in 
Green v. State, 126 So. 9*25, 23 Ala. 
App. 681, certiorari denied 126 So. 
925, 220 Ala. 698. Followed in 
Cleghom v. State, 127 So. 247, 
third case, 220 Ala. 689, granting 
certiorari 127 So. 247, second case, 
23 Ala.App. 502. 

7. Ala.—^Doss v. State, 1'23 So. 237, 
23 Ala App. 168, certiorari denied 
1123 So. 231, 220 Ala 30, 68 A.L.R. 
712. 

W. Va—Scott V. Harshbarger, 180 G. 
E. 187, 116 W.Va 800. 

& Me.—State v. Webber, 133 A. 738, 
125 Me. 319—State v. Jones, 98 A. 
659, 115 Me. 200. 

9. Wis.—Ex parte Carlson, lf86 N. 
W. 722. 176 Wis. 538. 

31 C.J. p 653 note 17. 

10. Or.—State v. Parr, 103 P. 434, 
54 Or. 316. 

11. N.Y.—People V. Vario, 2 N.T.S. 
2d 611, 165 Misa 842. 

T^x.—^Bstes V. State, 10 Tex. 300- 

Ifl. Or.—State v. King, 193 P.2d 751, 
165 Or. 26—State v. Morris, 163 P. 
567, 88 Or. 429. 

31 O.J. p 653 note 17 [a]. 
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statute if employed must be strictly adhered to.^^ 

Statutory or common-law form. In some juris¬ 
dictions where statutory forms are prescribed it is 
expressly provided that an indictment or complaint 
in either the statutory or common-law form is suf¬ 
ficient,^^ or that an indictment good at common law 
for a common-law offense is sufficient under the 
statutes.^® However, such statutes have been held 
not to apply in a case where the offense is a mis¬ 
demeanor at common law and is made a felony by 
statute.^® Also it has been stated in some juris¬ 
dictions that formerly existing forms of pleading 
in criminal actions have been abolished and the 
forms prescribed by statute are to govern-i*^ 

§ 91. Language, Spelling and Clerical Re¬ 
quirements 

The rules as to the language, spelling, and cleri¬ 


cal requirements of indictments and informations 
are considered infra §§ 92-96. 

Examine Pocket Parts for later cases. 

§ 92. -Composition in General 

In general the offense charged must be clearly set 
forth in ordinary, plain, concise language, sufficient to 
inform a person of common understanding of what Is in¬ 
tended, protect his rights, and so that the court can pro¬ 
nounce a proper Judgment and the charge be understood 
by the jury; but nicety of expression Is not required and 
mere clumsy and Inartistic statement will not render It 
insufficient. 

It is generally held, under statutes setting forth 
the standards for testing the sufficiency of the state¬ 
ment of the offense charged, and which ordinarily 
provide to that effect, that a statement of the facts 
constituting the offense in plain, concise, and intel¬ 
ligible language is sufficient as long as accused is 
not misled.^* xhe averments must be direct and 


13. La.—state v. Robinson, 78 So. 
933, 143 La. 543. 

31 C.J. p 653 note 18. 

14. Miss.—Bowler v. State, 41 Miss. 
570. 

B.L—State v. Brosco, 8 A.2d S'!!, 63 
R.L 389—State v. Smith, 184 A. 
494, 56 R.L 168. 

Sufficiency of indictment based on 
statute as indictment at common 
law see infra § 141. 
i^osnmoxL-law form not Invalidated 
Statute providing for slmpllflca- 
tion of forms of Indictment did not 
invalidate accepted forms or change 
essentials of pleading required by 
the Constitution, but merely clothed 
specific words and forms with tech¬ 
nical legal' meaning when used in 
an authorized manner to charge 
enumerated common-law crimes 
whose names were well known as 
words of art.—State v. Smith, supra. 
16. Ala.—Sparks v. State, 59 Ala. 
82. 

18. Miss.—Wile V. State, 60 Miss. 

260—Bowler v. State, 41 Miss. 670. 
17- NT.T.—^People v. Bogdanoff, 171 
N.E. 890, 254 N.T. 16—People v. 
"Wheeler, 73 N.T.S. 130, 66 App.Div. 
187, 16 N.Y.Cr. 206, reversed on 
other grounds 62 N.B. 572, 169 N.7. 
487, 16 N.T.Cr. 270. 

OkL—Rasberry v. State, '103 P. 865, 
4 Okl.Cr. 613. 

la. U.S.—Simpson v. U. S., C.C.A. 
Alaska^ 289 F. 188, certiorari de¬ 
nied 44 S.Ct. 36, 268 U.S. 707, 68 
L.Bd, 517. 

CaL—^People v. Blumen, 2'61 P. 1108, 
87 Cal.App. 236. 

HL—^People V. Curtis, 233 ULApp. 
18. 

Minn.—State v. Bioh, 282 N.W. 813, 
204 Minn. 134. 

N.T.—?eople v. Williams, 163 N.11 
36 k 24,3 N.T. 162, reversing 211 X. 


T.S. 244, 213 App.I>iv. 571—Peo¬ 
ple V. Parson, 218 N.Y.S. 41. 218 
App.Div. 488, affirmed 155 N.E. 724, 
244 N.Y. 413—People v. Vario, *2 N. 
Y.S.2d 611, 165 Misc. 842—People 

V. Flinn, 261 N.Y.S. 654. 146 Misc. 
423—People v. Butler, 233 N.Y.S. 
666, 133 Misc. 668—^People v. Hun- 
gerford, 223 N.Y.S. 684, 129 Misc. 
777, affirmed 224 N.Y.S. 876, 222 
App.Div. 710. 

N.C.—State v. Davis, 164 S.B. 732, 
203 N.C. 47, certiorari denied Da¬ 
vis V. State of North Carolina, 53 
S.Ct. 91, 287 U S. 645, 77 L.Bd. 568 
—State V. Ballangee, 132 S.B. 795, 
191 N.C. 700—State v. Switzer, 121 
S.E. 43, 187 N.C. 88. 

OkL—McCarty v. State, 287 P. 1063, 
46 OkLCr. 332. 

Tex.—Gilliam v. State, Cr., 167 S.W. 
2d 528—Reeves v. State, 162 S. 

W. 2d 705, 144 TexCr. 270—Gould- 
ing V. State, 70 S.W.2d 200, 126 
TexCr. 73. 

31 C.J. p 664 note 19. 

Sufficiency of statutory forms see 
supra S 90 c. 

Oomplalst 

A complaint need not state the 
particular crime or offense with the 
exactness required of an indictment 
or information.—^People ex reL Tral- 
no V. Slattery, 38 N.Y.S.2d 553, 179 
Misc. 206. 

Information 

(1) Information in court of spe¬ 
cial sessions must set forth acts 
constituting crime with same clarity 
as indictment.—^People v. Zambounis, 
167 N.B. 183, 261 N.Y. 94, reversing 
232 N.Y.S. 845, 225 App.Div. 761. 

(2> Information should so identify 
charge as to prevent subsequent 
charge for same offense and notify 
accused of-nature of crime charged,, 
although same strictness Is not re- 
-quired as in case of indictment— 

m 


People V. La Face, 266 N.Y.S. 458, 
•148 Misc. 238. 
written statement 

Accused IS entitled to a written 
statement of the nature and cause of 
the accusation.—^People v. Curtis, 
233 IlLApp. 13. 

Knowledge of accused insullloient 

In determining sufficiency of in¬ 
formation and complamt, it was not 
sufficient to say that accused knew 
with what offense he was charged, 
but the inquiry was whether the 
charge in writing furnished that in¬ 
formation in plain and intelligible 
language.—Garber v. State, TexCr., 
165 S.W.3d 741. 

UCnst inform as to conduct com¬ 
plained of 

Accused has right to know from 
language of charge against him 
what conduct on his part is the basis 
of that charge.—Robinson v. State, 
162 So. 717, 113 Fla. 864. 

Charge of speeilLo offense sirfBciemt 

In formal charges of offenses com¬ 
mitted, it is sufficient If state of 
facts set out charges specific of¬ 
fense.—Kansas City Southern Ry. 
Co. V. State, 106 S.W.2d 153, 194 Ark. 
80. 

Charge of offense hdd sufficient 

(1) Generally.—^People v. Florence, 
262 N.Y.S. 776, 146 Misc. 735. modi¬ 
fying 281 N.Y.S. 803, 146 Misc. 152. 

(2) Indictment charging conspira¬ 
cy by accused persons to defraud 
dairymen’s league of specified sum 
by means of false reports conoemlng 
use to which the milk sold by the 
league had been put.—^People v. 
Levy, 206 N.Y.S. 857, 123 Misc. 845. 
ParUoular words unnecessary 

<1) There is no magic of any par¬ 
ticular words as necessary to validi¬ 
ty of an indictment, but rather It Is 
sufficient to set out the crime 
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certain as to the offense charged,and accused is 
entitled to a plain, fair, and full description of the 
offense charged.-® In some jurisdictions, under the 
statutes therein, the statement of the offense ma 3 " 
be in any words sufficient to give accused notice 
of the offense of which he is charged .21 In other 
jurisdictions, regardless of whether it might pos¬ 


sibly have been made more certain,it is held, gen¬ 
erally under statutes so providing, that the accusa¬ 
tion should, and is sufficient if it does, charge an 
offense without prolixity or unnecessary repeti- 
tion,23 in ordinary and concise language, so as to 
enable a person of common understanding to know 
what is intended contain all the essential ele- 


charged in simple, plain langmage.— 

U. S. V. National Retail Lumber 
Dealers Ass’n, D.C.Colo., 40 P.Supp. 
448. 

(2) It is not necessary that the 
affidavit be couched in any particular 
words or phrased in any particular 
manner if it is sufficient to advise 
accused of the particular crime with 
which he is charged, so that he may 
have an opportunity to prepare his 
defense.—Edwards v. State, 44 N. 
E.2d 304, 220 Ind. 490. 

19. Okl.—Clark v. State, 82 P.2d 
844, 65 Okl.Cr. 56—Hemphill v. 
■State, 6 P.2d 450, *52 Okl.Cr. 419— 
George v. State, 231 P. 318, 28 OkL 
Cr. 388. 

Or.—State v. Burke, 270 P. 756, 126 
Or. 661, denying rehearing 269 P. 
869, 126 Or. 651, and appeal dis¬ 
missed Burke v. State of Oregon, 
49 S.Ct 262, 279 U.S. 811, 73 L.Bd. 
971. 

Wash.—State v. Smith, 98 P.2d 647, 
2 Wash.2d 118. 

Zndiotmeat to comply with stat¬ 
ute 

Wash.—State v. Trombley, 232 P. 

326, 132 Wash. 514. 

Xndietmeat held oonfusliig 
Wash.—State v. Ramstad, 287 P. 994, 
135 Wash. 346, rehearing 232 P. 
•349, 132 Wash. 406. 

90. N.BL—State v. Rousten, 146 A. 

370. 84 N.H. 140. 

Plain and unequivocal terms 
Va.—Casper v. City of Danville, 169 
S.B. 734, 160 Va. 929. 

IMcxlption sufficient 
An indictment need only describe 
offense fairly and fully and inform 
accused with sufficient deflmteness 
of nature and cause of accusation.— 
State V. Fogg, N.BL, 80 A.2d 491. 

2L Cal.—^People v. Battilana, 126 P. 
2d 923, 52 Cal.App.2d 685-People 

V. Price, 116 P.2d 225, 46 CaLApp. 
2d 59. 

Statute permissive 
The statute is “permissive*' and 
“directory** and not “mandatory.**— 
People V. Price, supra. 

Bequlmnents of statute 
'Statute requires merely that lan- 
^age of information be plain, sim¬ 
ple, and' readily understandable.— 
Beoplecwi O^Rcmike, 13 P.2d 989, 124 
-ObLARP* 7^2. 

valid' ^ 

^UM&ing ad fidldgation that 
’unlftfwf^ took 'another's 


labor or property sufficient in charg¬ 
ing theft was held not unconstitu¬ 
tional because it did not Inform ac¬ 
cused whether he was charged with 
larceny, embezzlement, false pre¬ 
tenses, or other unlawful means of 
taking another’s property.—^People 
V. Ilderton, 58 P.2d 986, 14 CaLApp. 
2d 647. 

22. Okl.—Malton v. State, 12 P.2d 
251, 53 OkLCr. 360—Patton v. 
State. 282 P. 683, 45 OkLCr. 209— 
Ansley v. State, 281 P. 160, 44 OkL 
Cr. 382—Warren v. State, 216 P. 
635. 24 OkLCr. 6. 

23. Ala.—^Waters v. State, 142 So. 
113, 25 Ala.App. 144—Wetzel v. 
State, 140 So. 620, 26 Ala.App. 38. 

N.Y.—People v. Williams, 153 N.E. 
35, 243 N.Y. 162, reversing 211 N. 
Y.S. 244, 213 App.Div. 671. 

Okl.—Bruner v. State, 102 P.2d 945, 
69 OkLCr, 317—Drake v. State, 101 
P.2d 631, 69 Okl.Cr. 224—Sweat v. 
State, 101 P.2d 648, 69 Okl.Cr. 229 
—Whitson V. State, 292 P. 573, 48 
Okl.Cr. 391—^Armstrong v. State, 
289 P. 1115, 48 OkLCr. 146. 

Or.—State v. Dormitzer, 261 P. 426, 
123 Or. 165. 

Bad praddoe 

Repetition of substantially the 
same allegations in an Indictment or 
information is had practice and is 
condemned by statute.—Rasberry v. 
State, 103 P. 865, 4 OkLCr. 613. 

24k Ala.—^McQueen v. State, App., 
13 So.2d 59, certiorari denied, Sup., 
18 So,2d 61—^Kropp v. City of Tus¬ 
caloosa, 197 So. 91, 29 AlfuApp. 
419—^Bosworth v. State, 189 So. 
794, 28 AleuApp. 638—Waters v. 
State, 142 So, 113, 25 Ala.App. 144 
—Wetzel v. State, 140 So. 620, *26 
Ala.App. 38. 

Alaska.—U. S. y. Johnson, 7 Alaska 
264. 

Ariz.—Maseeh v. State, 47 P.3d 423, 
46 Ariz. 94—Gutierrez v. State, 34 
P.2d 395, 44 Ariz. 114. 

Ark.—Sheppard v. State, 254 S.W. 
657, 160 Ark. 315. 

Cal.—People v. Gilbert, 78 P.2d 770, 
26 Cal.App.2d 1—^People v. Horiu- 
chl, 300 P. 457, 114 Cal.App. 415— 
People V. Robinson, 290 P. 470, 
107 CaLApp. 211^—^People v. Price, 
264 P. 640, 81 CaLApp. 66.8. 

Colo.—^Updike v. People, 18 P.2d 472, 
92 Colo. 125. 

Ind.—Lodyga v. State, 179 N.E. 642, 
203 Ind. 494. 

Ky.—^Lanham v. Commonwealth, 68 
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S.W.2d 58*5, 250 Ky. 500—Castle v. 
Commonwealth, 24 S.W.2d 298, 232 
Ky. 661—Dunnington v. Common¬ 
wealth, 21 S.W.2d 47.1, 231 Ky. 827 
—Commonwealth v. Black, 20 S.W. 
2d 741, 230 Ky. 677—Ray v. •Com¬ 
monwealth, 20 S.W.2d 484, 230 Ky. 
656, 66 A.L.R. 1297—Wallace v. 
Commonwealth, 18 S.W.2d 290, 229 
Ky. 776—^Fleming v. Common¬ 
wealth, 2 S.W.2d 1035, 223 Ky. 25 
—^Morgan v. Commonwealth, 2 S. 

W.2d 370, 222 Ky. 742—Caldwell v. 
Commonwealth, 298 S.W. 681, 221 
Ky. 232—Traughber v. Common¬ 
wealth, 249 S.W. 770, 198 Ky. 596. 

Mont.—State v. Stevens, 65 P.*2d 612, 
104 Mont. 189—State v. Polich, 226 
P. 619, 70 Mont 623. 

OkL—^Ponder v. State, 126 P.2d 287, 
74 OkLCr. 360—^Handley v. -State, 
102 P.2d 947, 69 Okl.Cr. 821— 

Bruner y. State, 102 P.2d 945, 69 
OkLCr. 317—^Drake v. State, 101 
P.3d 651, 69 Okl.Cr. 224—Sweat v. 
State, 101 P.2d 648, 69 OkLCr. 229 
—Clark V. State, 73 P.2d 481, 63 
OkLCr. 138—Campion v. State, 83 
P.2d 511, 66 Okl.Cr. 49—Hemphill 
V. State, 6 P.2d 460, 52 OkLCr. 419 
— ^Whitson V. State, 292 P. 573, 48 
Okl.Cr. 891—Morris v. State, 292 
P. 79, 48 Okl.Cr. 354—^Armstrong 
V. State, 289 P. 1115, 48 Okl.Cr. 
391—Smith v. State, 287 P. 1103, 
46 OkLCr. 160—^Robinson v. State, 
280 P. 1112, 44 Okl.Cr. 169—Ap- 
pelget V. State, 243 P. 256, 33 OkL 
Cr. 136—Jackson v. State, 237 P. 
129, 31 OkLCr. 30—Maples v. State, 
236 P. 264, 30 Okl.Cr. 151—Taylor 
V. State, 226 P, 988, 27 Okl.Cr. 165 
—Bard v. State, 214 P. 939, 23 
OkLCr. 309. 

Or.—State v. Dormitzer, 261 P, 426, 
123 Or. 166. 

S.D.—State v. Reidt, 222 N.W. 677, 
54 S.D. 178. 

Tex.—Aven v. State, 277 S.W. 1680, 
102 Tex.Cr. 478. 

Utah.—State v. Jenson, 280 P. 1646, 
74 Utah 627—State v. Hale, 263 P. 
86, 71 Utah 134. 

Wash.—State v. Gunns, 240 P. 674, 
136 Wash. 496—State v. Gilflleu, 
•2»14 P. 831, 124 Wash. 434. 

81 O.J. p 664 note 20. 

Certainty see infra § 100. 

Directness and positiveness see infca 
§ 99. 

Statutes construed together 

Statute requiring certainty ^ In 

statement of offense charged should 

be read Mth statute requiring state- 
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merits of the offense intended to be charged and 
possess sufficient particularity to enable accused to 
prepare for trial,^^ or to apprise him of what he 
must be prepared to meet,^^ and to protect him 
from being twice put in jeopardy for the same of¬ 
fense and, under some statutes, there is the 
additional requirement that the offense must be 
stated with such certainty as to enable the court to 
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pronounce judgment on conviction,29 and, under 
others, that it is sufficient if the charge may be 
easily understood by the jury.30 Under these 
provisions the sufficiency of the accusation is no 
longer tested by the nicety of expression once re- 
quired.3l The indictment or information must be 
considered as a whole.32 If by fair and reasonable 
construction it alleges the essential elements of the 


ment of acts constituting offense.— 
Deaton v. Commonwealth, 296 S.W. 
167, 220 Ky. 348. 

FracisioiL xeqtiirea 
Such precision of language that 
one determined to he misled will 
have no basis for plausible conten¬ 
tion supporting self-imposed mistak¬ 
en conclusions is not required.— 
State V. Christy, 282 P. 105, 131 Or. 
314. 

as. U.S.—Stumbo V. U. S., C.C.A. 
Ky , 90 F.2d 828, certiorari denied 
58 S.Ct. 282, 302 U.S. 755, 82 L.Bd. 
584. 

Kv—-Sergent v. Commonwealth, 78 
S-W.^d 796, 257 Ky. 567. 

N.Y.—People v. Patrick, 26 N.T.S.2d 
183, 175 Misc. 997. 

Okl.—Ponder v. State, 126 P.2d 287, 
74 OkLCr. 360—Boyer v. State, 97 
P.2d 779, 68 OkLCr. 220—Campion 
V. State, 33 P.2d 511, 56 Okl.Cr. 49 
—Melton V. State, 12 P.2d 261, 63 
OkLCr. 360—Patton v. State, 2^2 
P. 883, 45 OkLCr. 209—Ansley v. 
State, 281 P. .I'BO, -44 OkLCr. 382— 
Schram v. State, 281 P. 157, 44 Okl. 
Cr. 378—^Appelget v. State, 243 P. 
255, 33 Okl.Cr. 136—Bynum v. 

State, 240 P. 150, 32 OkLCr. 103— 
Warren v. State, 216 P. 635, 24 
Okl.Cr. 6. 

27ecessity for specific statement of 
all elements of crime charged see 
infra § 130. 

aaoh essential ingrredlent 

Generally, each essential ingre¬ 
dient of a public offense, as such of¬ 
fense is defined by law, should be 
set forth in clear and understanda¬ 
ble languagre.—People v. Morales, 247 
P. 221, 77 CaLApp. 483. 

26. N.T.—People v. Parson, 16'5 N.E. 
724, 244 N.Y. 413, aflarming 218 N. 
Y.S. 41, 218 App.Div. 488—People 
V. Marcus, 257 N.Y.S. 424, 235 App. 
Div. 397, affirmed in part and re¬ 
versed in part on other grounds 
186 N.E. 97, 261 N.Y. 268. 

Okl.—Coats V. State, 32 P.2d 955, 66 
Okl.Cr. 26—Ward v. State, 24 P.2d 
358, 65 OkLCr. 40—Kibbe v. State, 
24 P.2d 300, 65 OkLCr. 30—Maney 
V. State, 13 P.2d 597, 63 OkLCr. 
438—Wiles V. State, 3 P.2d 246, 52 
OkLCr. 152—^Morgan v. State, 2 P. 
2d 603, 52 Okl.Cr. 95—^McCollum v. 
State, 2 P.2d 291, 62 Okl.Or. 28— 
Edwards v. State, 1 P.2d 175, 61 
Okl.Cr. 221—^McGhee v. State, 294 
‘ P. 640, 49 OkLCr. 387, followed in 


Sexton V. State. 294 P. 652, 49 Okl. 
Cr. 395, and Bums v. State, 294 P. 
653, 49 OkLCr. 396—Chamblee v. 
State, 291 P. 143, 48 OkLCr. 337— 
Ansley v. State, 281 P. 160, 44 Okl. 
Cr. 382—Martin v. State, 250 P. 
552, 35 OkLCr. 248—^Bynum v. 

State, 240 P. 150, 32 Okl.Cr. 103— 
Jackson v. State, 237 P. 129, 31 
OkLCr. 30. 

S.C.—State v. Wells, l6l S.E. 177, 162 
S.C. 509. 

27. Del.—State v. Caruso, Gen.Sess., 
32 A.2d 771. 

Okl.—Campion v. State, 33 P.2d 611, 
66 OkLCr. 49—Melton v. State, 12 
P.2d 251. 63 Okl.Cr. 360—Smith 
V. State. 287 P. 1103. 46 OkLCr. 
160—^Patton v. State, 282 P. 683, 
46 OkLCr. 209—Schram v. State, 
281 P. 167, 44 OkLCr. 378—War¬ 
ren V. State. 215 P. 636, 24 OkL 
Cr. 6. 

28* N.Y.—People v. Parson, 155 N. 
B. 724, 244 N.Y. 413, affirming 218 
N.Y.S. 41, 218 App.Div. 488—Peo¬ 
ple V. Marcus, 257 N.Y.S. 424, 235 
App.Div. 397, affirmed in part and 
reversed In part on other grounds 
185 N.E. 97. 261 N.Y. 268—People 
V. Kaplan. 256 N.Y.S. 874. 143 
! Misc. 91. 

Okl.—Coats V. State, 32 P.2d 965, 56 
Okl.Cr. 26—Ward v. State, 24 P. 
2d 358, 55 OkLCr. 40—Kibbe v. 
State, 24 P.2d 300, 55 OkLCr. 30— 
Maney v. State, 13 P.2d 597, 53 
Okl,Cr. 438—Wiles v. State, 3 P. 
2d 246, 52 OkLCr, 162—Morgan v. 
State, 2 P.2d 603, 52 OkLCr. 96 
—^McCollum V. State, 2 P.2d 291, 
52 OkLCr. 28—^Edwards v. State, 
1 P.2d 175,- 51 OkLCr. 221—Mc¬ 
Ghee V. State, 294 P. 649, 49 Okl. 
Cr. 387, followed in Sexton v. 
State, 294 P. 662, 49 Okl.Cr. 396 
and Bums v. State, 294 P. 653, 49 
OkLCr. 396—Chamblee v. State, 
291 P. 143, 48 Okl.Cr. 337—Ansley 
V. State, 281 P. 160, 44 OkLCr. 882 
—Martin v. State, 250 P. 552, 35 
OkLCr. 248—^Bynum v. State, 240 
P. 150, 32 OkLCr. 103—Jackson v. 
State. 237 P, 129, 81 OkLCr. 80. 
S.C.—State V. Wells, 161 S.B. 177. 162 
S.C. 509. 

29. Ala.—Waters v. State, 142 So. 

118, 25 Ala.App. 144. 

Ky.—Qravitt r. Commonwealth, 23 
S.W.2d 666, 232 Ky. 432—Dunning- 
ton V. Commonwealtii, 21 S.W.2d 
471, 231 Ky, 327—Commonwealth 
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V. Black, 20 S.W.2d 741, 230 Ky. 
677—Deaton v. Commonwealth, 295 
S.W. 167, 220 Ky. 343—Traughber 
V. Commonwealth, 249 S.W. 770, 
198 Ky. 696. 

N.Y.—People v. Parson. 155 N.E. 724, 
244 N.Y. 413, affirming 218 N.Y.S. 
41, 218 App.Div. 488—^People v. 
Marcus, 267 N.Y.S. 424. 235 App. 
Dlv. 397, affirmed in part and re¬ 
versed in part on other grounds 
185 N.E. 97, 261 N.Y. 268—People 
v. Kaplan, 256 N.Y.S. 874, 143 
Misc. 91. 

S.C.—State V. Wells, 161 S.B. 177, 
162 S.C. 509. 

Test of snffieieiLoy 

(1) An indictment which plainly 
and concisely states the acts charged 
as crime with such certainty that 
court can pronounce Just judgmient 
without regard to imperfections is 
good.—^People v. Williams. 153 N.E. 
35, 243 N.Y. 162. reversing 211 N. 
Y.S. 244. 213 App.Div. 671—People 
V. Lafunay, 217 N.Y.S. 696. 127 Misc. 
862. 

(2) The Information is sufficient If 
it can be understood therefrom that 
the act or omission charged as the 
offense is stated with such a degree 
of certainty as to enable the court 
to pronounce Judgment on the con¬ 
viction according to the right of the 
case.—Clark v. State, 73 P.2d 481, 63 
OkLCr. 138—George v. State, 281 P. 
318, 28 OkLCr. 388. 

30. Colo.—Carr v. People, 63 P.2d 
1221, 99 Colo. 477, followed in 
O'Toole V. People, 63 P.2d 1224, 99 
Colo. 483—Updike v. People, 18 P. 
2d 472, 92 Colo. 125. 

Pa.—Commonwealth v. Phillips, 20 
Pa.Dist & Co. 141, 28 IiUZ.lieg.Reg. 
19. 

31 C.J. p 664 note 21. 

31- U.S.—Cohen v. U. S., C.C.A.Ohlo. 
294 F. 488, certiorari denied 44 S. 
CL 333, 264 U.S. 584, 68 l..Ed. 861. 

32. U.S.—U. S. V. ElUs, D.aS.a, 43 
F.Supp. 321. 

Effect of individual words 
Technical meanings of individual 
words are not sufficient to thwart 
administration of Justice when it is 
apparent on the face of the whole in¬ 
dictment that the accusation is clear 
and understandable and accused is 
not prejudiced.—U. S. ▼. Ellis, su¬ 
pra. 
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crime it is sufficients^ Merely loose or inartificial 
forms of averment may be disregarded.^^ Indict¬ 
ments which sufficiently make the averments re¬ 
quired by statute are sufficient, although clumsily 
and inartistically drawn ;S5 and, if otherwise suf¬ 
ficient, unnecessary repetition and redundancy will 
not invalidate them.S® However, the charge must 
be sufficient so that accused will not be required to 
go beyond the indictment to learn the nature of the 
charge against him or what issues he must meet.S7 
While the better rule in preparing indictments and 
informations is to follow approved precedents when 
it can be done,^^ they are not necessarily defective 
because they fail to do so, and if they contain all 
the necessary averments they will be held good.39 
Any words which clearly and intelligently set 
forth the offense sought to be charged are suffi- 
cient.4® Where certain phrases are used in the 
indictment which, although they are not the prefer 
legal wording and are not commonly in use, are 
sufficient to characterize the offense, such irregu¬ 
larity is immaterial.^^ The use of more modem, 
shorter characterizations of accused’s conduct rath¬ 
er than ancient forms of the language do not in¬ 


fringe accused’s right to be informed of the nature 
and cause of the accusation against him.^2 

§ 93 . -Use of English Language 

In general the Indictment, presentment, or Informa¬ 
tion is required to be in the English language; and where 
It is necessary to set out an instrument written In a 
foreign language, or the prosecution is based on state¬ 
ments or writings in a foreign language, a translation 
thereof should be Included. 

It is generally required, in some jurisdictions by 
force of express constitutional or statutory provi¬ 
sions to that effect, that indictments and informa¬ 
tions shall be in English |)ut this rule does not 
exclude the use of terms which have become in 
effect English by adoption.-*^ An indictment is not 
invalidated as not wholly in the English language 
by reason of the fact that from the omission of 
letters in a word it becomes a word of a foreign 
language.^5 Where the statute requires the use of 
the English language and it becomes necessary to 
set out an instrument in a foreign language, there 
should also be a translation thereof or statement of 
its meaning so that accused may know what is in¬ 
tended.^® In a prosecution based on utterances or 


Chrand Jury “aver*” 

Objection that in the body of the 
indictment the grand jury ‘‘avers** 
certain facts is without merit, as 
the charge is on all the facts aver¬ 
red or alleged in the indictment.— 
Caughlan v. State, 114 So. 280, 22 
Ala.App. 220. 

33. U.S.—Craig v. XT. S., C.C.A.Cal., 
81 F. 2 d 816, certiorari dismissed 
56 S.Ct. 670, 298 U.S. 637, 80 L-Ed. 
1371, and Weinblatt v. U. S.. 56 S. 
Ct. 671, 298 U.S. 637, 80 L.Ed. 1371, 
and rehearing denied Craig v. U. 

S., O.C.A., 83 F.2d 450, certiorari 
denied 56 S.Ct. 959, 298 U.S. 690, 
80 LuEd. 1408, rehearing denied 67 
S.Ct. 6 , 299 U.S. 620, 81 L..Ed. 457, 
certiorari denied Weinblatt v. U. 

5., 56 S.Ct. 959, 298 U.S. 690, 80 
li,Ed. 1408, rehearing denied 57 S. 
Ct 6 , 299 U.S. 620, 81 KEd. 457— 
Miller V. U. S., C.C.A.Pa., 50 P.2d 
505, certiorari denied 52 S.Ct 31, 
284 U.S, 651, 76 HBd. 552, and fol¬ 
lowed in Piazza v. U. S., C.C.A.N. 

T. , 59 F.2d 1071—U. g. v. Otero, 
D.C.Tex., 5 F.Supp. 201—Cohen v. 

U. S., C.CA.Ohio. 294 F. 488, cer¬ 
tiorari denied 44 S.Ct. 333, 264 U. 

5.. 584, 68 UEd. 861. 

34^ U.S.—Stumbo v. U. S., aC.A. 

Ky., 90 P.2d 828, certiorari denied 
.,J5^Ct- 282. 302 U.S. 755, 82 L..Ed. 

—stumbo V. U. S., supra. 
Commonwealth, 20 S.W. 

66 A.L.R. 1297. 
^S^ote^ 163 P. 865, 

ii 22. ' ; 


Errors in writing, spelling, and com¬ 
position see infra § 96. 

Andont style 

Indictments and bills of informa¬ 
tion wiU not be annulled on the 
ground that they have not been writ¬ 
ten in a modem style, and, so long 
as wording of a bill of indictment 
or information Is understandable 
and unambiguous, it should not be 
held Invalid for want of a better 
style of expression.—State v. Coop¬ 
er, 3 So.2d 118, 197 La. 1040. 
location, of verbs 

The fact that in wording the in¬ 
dictment the writer placed his verbs 
after and far away from the nouns 
to which they refer does not ren¬ 
der it insufficient—State v. Cooper, 
supra. 

3ft Okl.—^Rasberry v. State, 103 P. 

865, 4 Okl.Cr. 613. 

25 C.J. p 621 note 60. 

37. N.T.—^People v. Hungerford, 223 
N.T.S. 584, 129 Misc. 777, affirmed 
224 N.T.S. 876, 222 App.Div. 710. 
3& Mo.—State v. Hill, 201 S.W. 58, 
273 Mo. 329. 

31 C.J. p 655 note 23. 

39. Mo.—State v. Privitt, 72 S.W. 
457, 175 Mo. 207. 

40. OkL—Hickey v. State, 14 P.2d 
424, 54 OkLCr. 78—^Payne v. State, 
6 P.2d 1073, 53 Okl.Cr. 37—Santino 

V. State, 232 P. 869, 29 OkLCr. 149. 

41. Tex.—Jackson v. State, 179 S.W. 
711, 77 Tex,Cr, 488. 

18 C.J. p 1260 note 59. 

4ft U.S.—Boehm v. U. S., C.C.A.M 0 ., 


123 F.2d 791, certiorari denied 62 
S.Ct 626, 315 U.S. 800, 86 L.Bd. 
1200 , rehearing denied 62 S.Ct 794, 
315 U.S. 828, 86 LuBd. 1223. 
Tenns held permissible 
In prosecution for perjury alleg¬ 
edly committed on investigation or¬ 
dered by the securities and exchange 
commission, right of accused to be 
informed of the nature and cause 
of the accusation against him was 
not infringed by the use of the terms 
“padding expense accounts,** “kick- 
backs** from fees and contract pay¬ 
ments and commissions, and “slush 
fund** meuntained for political pur¬ 
poses in the indictment and proceed¬ 
ings.—^Boehm v. U. S.. supra. 

43. Cal.—^People v. Ah Sum, 29 P. 
680, 92 Cal. 648. 

Description of accused with foreign 
name by English translation there¬ 
of see infra 9 127 a. 

44 . vt—State V. Gilbert, 13 Vt. 647. 
31 C.J. p 655 note 31. 

Use of abbreviations see infra 9 94. 

45. Da.—State v. Hornsby, 8 Rob. 
554, 41 Am.D. 305. 

81 C.J. p 655 note 32. 

Spelling generally see infra 9 96. 

46. CaL—^People v. Ah Sum, 28 P- 
680, 92 Cal. 648. 

31 C.J. p 655 note 33. 

Contents imaeoess^try to allege 
Indictment for using mails to de¬ 
fraud charging mailing of pamphlet 
purporting to be report of direc¬ 
tors of corporation which ended with 
untranslated Italian words, in fur^ 
therance of scheme to deftaud 
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writings in a foreign language, it has been held 
proper to set out a translation without an exact 
copy;^*^ but on the contrary it is held that such 
mode is insufficient and the words should be set out 
in the foreign language followed by a proper trans¬ 
lation.^^ 

g 94 . -Abbreviations, Numerals, and 

Symbols 

Arabic numerals and well defined and understood ab¬ 
breviations and symbols may be used, but the use of 
abbreviations Is not favored and is permitted only when 
their meaning Is not disputable. 

Arabic numerals may be employed in indictments 
to express numbers^ ^ or dates,as may all well de¬ 
fined and well understood abbreviations,such as 
the dollar sign,®^ the character the let¬ 

ters “A. D.”54 Also the use of other abbreviations 
will not invalidate the indictment where their mean¬ 
ing, when read in the light of the context and of 
the entire indictment, is obvious and does not mis- 
lead.55 However, abbreviations in criminal charges 
are not favored®® and the better practice is to avoid 
them.®*^ They are tolerated only when they are not 
disputable.®® Abbreviations of words employed by 
men of science or in the arts will not answer with¬ 
out full explanation of their meaning in ordinary 
language.®® 

§ 95, -Erasures and Interlineations 

Erasures or Interlineations made prior to or at the 


§ 95 

time the indictment was presented by the grand Jury 
do not vitiate it, but if made as to a material matter 
after its finding they will vitiate It, 

If an indictment is conveniently legible, it is not 
bad simply because it contains interlineations.®® 
Interlineations which it is apparent were made be¬ 
fore the indictment was presented by the grand jury 
do not vitiate it,®^ and in the absence of anything 
apparent on the face of the indictment, or shown ex- 
trinsically, which tends to prove that interlineations 
have been made subsequent to the finding of the in¬ 
dictment, it will be presumed that they were made 
before or at the time of such finding;®® and the 
same is true of erasures.®® However, the insertion 
of a material word after the finding of the indict¬ 
ment renders it fatally defective,®^ and the indict¬ 
ment does not import such absolute verity that it 
cannot be shown by accused that the alteration was 
in fact made after the indictment was found and 
the grand jury was discharged.®® Pencil memo¬ 
randa, however, made on the indictment without 
an intention to alter will not, it seems, vitiate it®® 
When an alteration in an indictment comes to the 
knowledge of either party, it is the duty of such par¬ 
ty to bring it to the attention of the court prompt¬ 
ly, and at the earliest opportunity at which it can 
be done;®*^ but although accused does not move 
promptly, the court does not thereby acquire juris¬ 
diction to try him for any crime other than such 
as was charged in the indictment when it was filed 
by the grand jury.®® 


throusrh control and inanagrement of 
such corporation, was sufficient as 
against contention that indictment 
did not inform accused in English 
language of charge against him, 
since contents of pamphlet were not 
required to be set out in indictment. 
—Wilkes V. U. S., C.’C.A.Cal., 80 F.2d 
285. 

47. U.S.—U. S. V. Galleanni, D.C. 
Mass., 245 F. 977. 

81 C.J. p 655 note 84. 

48. Mo.—State v. Marlier, 46 Mo. 
App. 233. 

81 C.J. p 655 note 35. 

Slander spoken or libel published in 
foreign language see the C.J.S. 
title Libel and Slander § 296, also 
37 C.J. p 149 notes 8-8. 

49. N.J.—State v. Castle, 66 A. 1059, 
75 N.J.Law 187. 

81 C.J. p 655 note 86. 

Iowa.—State v. McPherson, 87 
N.W. 421, 114 Iowa 492. ' 

81 C.J. p 655 note 37. 

Numerals in expressing time of of¬ 
fense see infra 5 135. 

SL Tex.—Purdy v. State, 97 S.W. 

480, 50 Tex.Cr. 818. 

81 C.J. p 655 note 38. 


52. Tex.—^Earl v. State, 28 S.W. 
469, 33 Tex.Cr. 570. 

53. Iowa.—State v. McPherson, 87 
N.W. 421, 114 Iowa 492, 

31 C.J. p 655 note 40. 

54. Mass.—Commonwealth v, Ha- 
garman, 10 Allen 401. 

31 C.J. p 655 note 41. 

55. TJ.S.—Hewitt V. U. S., C.C.A.MO., 
110 F.2d 1, certiorari denied 60 S. 
Ct. 1089, 310 U.S. 641, 84 L.Ed. 
1409. 

mitlals of governmental agency 
Designation of Federal Deposit In¬ 
surance Corporation by its initials 
“F. D. I. C.”—Hewitt v. U. S., su¬ 
pra. 

56. Aleu—Grissett v. City of Bii> 
mingham, 181 So. 302, 28 Ala.App. 
138, certiorari denied 181 So. 306, 
236 Ala. 110. 

57. Tex.—^Purdy v. State, 97 S.W. 
480, 50 Tex.Cr, 318. 

31 C.J. p 655 note 42. 

58. Ala.—Grissett v. City of Bir¬ 
mingham, 181 So. 302, 28 Ala.App. 
138, certiorari d^ed 181 So. 806, 
236 Ala. 110. 


59. Vt.—State v. Jericho. 40 Vt. 121, 
94 Am.D. 387. 

31 C.J. p 655 note 48. 

60. Ga.—Cook y. State, 46 S.E. 64, 
119 Ga. 108. 

31 C.J. p 655 note 45. 

Construction as affected by caret see 
infra 5 107. 

61. Ga.—Jones v. State, 25 S.E. 617, 
99 Ga. 46. 

31 C.J. p 656 note 46. 

62. Ga.—Cook v. State, 46 S.E. 64, 
119 Ga. 108—Crawford v. State, 62 
S.E. 501, 4 Ga.App. 789. 

31 CJ. p 656 note 47. 

63. Tex.—Galvan v. State, 179 S.W. 
879, 77 Tex.Cr. 646. 

31 C.J. p 656 note 48. 

64. W.Va.—State v. Vest. 21 W.Va. 
796. 

66. W.Va.—State v. Vest, supra. 

66. Ga.—^Bostock v. State, 61 Qa. 
635. 

31 C.J. p 656 note 51. 

67. Cal.—^People v. Granice, 50 CaL 
447. 

68h W.Va.—State v. Vest, 21 W.Va. 
796. 

31 C.J. p 656 note 58. 
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§ 96. -Errors in Writing, Spelling, and 

Composition 

Defects in the language used, verbal inaccuracies, 
typographical or clerical errors, poor chirography, defec¬ 
tive typewriting, or errors in spelling, grammar, or punc¬ 
tuation will not vitiate the indictment unless It is there¬ 
by rendered misleading or meaningless. 

If the sense of an indictment is clear, nice or 


technical exceptions are not to be favorably re¬ 
garded;®^ and therefore defects in language,*^® de¬ 
fective rhetoric,verbal inaccuracies,or typo¬ 
graphical or clerical errors which are explained 
and corrected by necessary intendment from other 
parts of the indictment,*^® or errors in spelling which 
do not obscure the sense*^^ are not fatal. The same 


69. Ala.—Salts v. State, 110 So. 
169, 21 Ala.App. 573, certiorari de¬ 
nied 110 So. 170, 215 Ala. 247. 

31 C.J. p 656 note 56. 

70. Ky.—Commonwealth v. Louis¬ 
ville & N. R. Co.. 258 S.W. 101. 
201 Ky. 670—Thomas v. Common¬ 
wealth, 193 S.W. 653, 175 Ky. 38. 

71. Ill.—^People V. Schnepp, 200 N. 
E. 338. 362 Ill. 495. 

72. Ala.—Salts v. State, 110 So. 169, 
21 Ala.App. 573, certiorari denied 
110 So. 170, 215 Ala. 247. 

W.Va—State v. Ruble. 193 S.E. 567, 
119 W.Va. 356. 

31 C.J. p 656 note 57. 

XnaccuradM held not fatal 

(1) “Affect** instead of “effect.’*— 
Jones V. State. 43 N.E.2d 1017, 220 
Ind. 384—31 C.J. p 657 note 69 [a] 
< 1 ). 

(2) “Interior** instead of “anteri¬ 
or.**—Jones V. State, 61 S.W.2d 1003. 
124 Tex.Cr. 355. 

(3) “Or** instead of *‘of.**—State v. 
Rudy, 127 S.B. 190, 98 W.Va. 444. 

(4) Use of “J** for ‘T** for first 
initial of person lo whom property 
Involved belonged.—^Bernhard v. 
State, 76 Ga. 613. 

(5) Other cases see 31 C.J. p 656 
note 67 ta]. 

73. U.S.—Moore v, U. S., C.C.A.I11., 
2 F.2d 839, certiorari denied 45 
S.Ct. 354, 267 U.S. 599, $9 L.Ed. 
807, and Patt v. U, S., 46 S.Ct. 354, 
267 U.S. 598. 69 L.Ed. 806. 

Ala.—Frazer v. State, 195 So. 287, 
29 AlaApp. 204, certiorari denied 
195 So. 290, 239 Ala. 309—Mitchell 
V. State, 180 So. 119, 28 Ala.App. 
119, certiorari denied 180 So. 123, 
235 Ala. 630—Curry v. State, 122 
So. 298, 23 Ala.App. 182, 

Ark.—Jackson v. State, 254 S.W. 531, 
160 Ark. 198. 

W.Va.—State v. Rudy, 127 S.E. 190, 
98 W.Va. 444. 

31 C.J. p 656 note 58. 

Error in repetition of name of third 
person see infra § 142. 

Sufficiency of statement as to alle¬ 
gations of time of offense general¬ 
ly see infra § 125. 

Satei 

<1) Charge that accused commit¬ 
ted the unlawful act on September 
.4| Ai !>., 19122, did not vitiate the 
charge.—State v. PoUch, 226 P. 619, 
623./ . 

(2) Other cases see 31 aj. p 656 
~^te S8 tbj. .S V ) : : ' 


dexical errors held not fatal 

(1) “Bu” for “by.**—Burk v. State, 
114 So. 71, 22 Ala.App. 107, certio¬ 
rari denied 114 So. 72, 216 Ala. 655. 

(2) Inadvertent use of word “ac¬ 
cused’* for word “prosecutor.**—Lew¬ 
is V. State, 191 S.E. 278, 65 aa.App. 
743. 

(3) Indictment chargring “will** 
malice aforethought instead of 
“with** malice aforethought.—Small 

V. State, 32 S.W.2d 860, 116 Tex.Cr. 
41. 

(4) “Person** for “personal** in an 
Information charging that accused 
feloniously stole “the following per¬ 
son property.**—State v. Bockman, 
154 S.W.2d 781, 348 Mo. 666. 

(5) Use of the word “charged** in 
place of “charge.**—Salts v. State, 
110 So. 169, 21 Ala.App. 573, certio¬ 
rari denied 110 So. 170, 216 Ala. 247. 

(6) Other cases see 31 C.J. p 666 
note 58 [a]. 

74. U.S.—Capriola v. U. S., C.C.A. 
Ill., 61 P.2d 5, certiorari denied 
Walsh V. U. S., 53 S.Ct 316, 287 

U. S. 671, 77 L.Bd. 679. 

Ala.—Frazer v. State, 196 So. 287, 
29 Ala.App. 204, certiorari denied 
195 So. 290, 239 Ala. 309—Mitchell 

V. State, ISO So. 119, 28 AlaApp. 
119, certiorari denied 180 So. 123, 
235 Ala 530. 

Ill.—^People V. Schnepp, 200 N.B. 338, 
362 Ill. 495. 

Ind.—^Edwards v. State, 44 N.E.2d 
304, 220 Ind. 490—Post v. State, 
150 N.E 99, 197 Ind. 193. 

Ky.—Commonwealth v. Louisville & 
N. R. Co., 268 S.W. 101, 201 Ky. 670 
—^Thomas v. Commonwealth, 193 S. 

W. 653, 175 Ky. 38. 

Tex.—^James v. State, 113 S.W.2d 
667, 134 Tex.Cr. 42—Stansbury v. 
state, 82 S.W.2d 962, 128 Tex.Cr. 
670—Graham v. State, 46 S.W.2d 
709, 119 Tex.Cr. 14—^Bennington v. 
State, 265 S.W. 698, 98 Tex.Cr. 
332. 

W. Va—State v. Ruble, 193 S.E. 567, 

, 119 W.Va 366—State v. Rudy, 127 
. S.B. 190, 98 W.Va 444. 

'31 C.J. p 657 note 69—26 C.J. P 621 
note 56. 

impelling held zLot to vitiate indlet- 
uent 

(1) “Aforethgought** Instead of 
“aforethought.**—Praxer v. State, 195 
So. 287, 29 AlaApp. 204, certiorari 
denied 195 So. 299, 239 Ala 309. 

(2) “Alcohllic** instead of “alco¬ 
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holic.**—Cooper v. State, 136 S.W.2d 
814, 138 Tex.Cr. 438. 

(3) “Atorethought** instead of 
“aforethought.**—Curry v. State, 122 
So. 298, 23 AlaApp. 182. 

(4) “Decalring** instead of “declar¬ 
ing.**—Cooper V. State, 136 S.W.2d 
814, 138 Tex.Cr. 438. 

(6) “Didnity** instead of “digm- 
ty.**—Klmbro v. State, 102 S.W.2d 
416, 132 Tex.Cr. 65. 

C6) “Felioniously** instead of **fe- 
loniously.**—State v. Barr, 78 S.W.2d 
104, 336 Mo. 300. 

(7) “Femle** instead of “female.** 
—Graham v. State, 46 S.W.2d 709, 
119 Tex.Cr. 14. 

(8) “Fraudelently** Instead of 
“fraudulently.**—^James v. State, 113 
S.W.2d 667, 134 Tex.Cr. 42—31 C.J. 
p 657 note 59 [a] (21). 

(9) “Fraudently** instead of 
“fraudulently.**—^Limbrick v. State, 
36 S.W.2d 1026, 117 Tex.Cr. 678. 

(10) “Intoication** Instead of “in¬ 
toxication.**—^Murphey v. State, 5 S. 
W.2d 988, 109 Tex.Cr. 524. 

(11) “Possion** for “possession.**— 
State V. Williamson, 43 Tex. 600. 

(12) “Premediated’* instead of 
“premeditated.**—Roberts v. State, 
116 So. 228, 95 Fla. 182. 

(13) ‘’Premeditatedily** instead of 
“premeditatedly.**—State v. Barr, 78 
S.W.2d 104, 336 Mo. 300. 

(14) “Sis’* instead of *’did.**—Hor¬ 

ton V. Commonwealth, 71 S.W.2d 984, 
254 Ky. 443. * 

(16) “Spirivuous** instead of “spir¬ 
ituous.**—^Emerson v. Commonwealth, 
'264 S.W. 1063, 204 Ky. 456. 

(16) “Statue” Instead of “statute.** 
—State v. Brown, 166 So. 369, 180 
La. 299. 

(17) ’Whuskey” instead of ’‘whis¬ 
key.”—Stansbury v. State, 82 S.W.2d 
962, 128 Tex.Cr. 570. 

(18) “Yeard” instead of “years.”— 
Rhodes v. State, 248 S.W. 679, 93 
Tex.Cr. 674. 

(19) Other cases see 31 C.J. p 667 
note 59 [a]. 

Idspelling of aooiued’s name held 
immaterial 

“Louis Dodora” instead of “Luigi 
Dodaro.”—Capriola v. U. S., C.C.A 
Ill., 61 P.2d 6, certiorari denied 
Walsh V. U. S., 53 S.Ct. 316, 287 U. 
S. 671, 77 L.Ed. 679. 
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rule applies to errors in grammar'^5 and to bad punc¬ 
tuation nor where it is possible to ascertain the 
words used and the meaning of the sentences, will 
poor chirography'^7 qj. defective typewriting*^8 viti¬ 
ate the pleading. Such errors will not vitiate the 
charge unless they have a tendency to mislead, or 
to leave in doubt as to the meaning, a person of 
common understanding, who reads it, not for the 
purpose of finding defects, but to ascertain what is 
intended to be charged.Thus a wrong use of the 
singular or plural number,^® the use of the word 
“said” in a manner technically inaccurate,8i the use 
of a double negative,82 or confusing a thing with 
the value of the thing,88 have in various instances 


been held insufficient to render the pleadings bad. 
However, where an essential word is so misspelled 
as to be meaningless, the indictment is bad.84 

§ 97. Omissions 

Omissions in the statement of the offense do not 
vitiate it where the accused is not prejudiced thereby, 
but the omission of words or clauses essential to the 
charging of an offense or whose omission obscure its 
meaning will invalidate it. 

Omissions which do not tend to prejudice ac¬ 
cused, 85 as the omission of words which do not mis¬ 
lead him as to the nature and character of the 
charge, 88 or the omission of a word which is not 
descriptive of the offense and which does not af- 


Idem sonans 

(1) Indictment spelling: marihuana 
with the letter **j’* instead of with 
an **h” as it is spelled in the statute 
under which the offense chargred was 
brougrht did not vitiate the indict¬ 
ment, since the two- methods of 
spelling: the drug: sound the same 
and are “idem sonans.”—^Wilson v. 
State, 145 S.W.2d 698, 140 Tex.Cr. 
509. 

(2) Other cases see 31 C.J. p 657 
note 69 fb]. 

76. Ala—Frazer v. State, 195 So. 
287, 29 AlaApp. 504, certiorari de¬ 
nied 195 So. 290, 239 Ala 309— 
Mitchell v. State, 180 So. 119, 28 
AlaApp. 119, certiorari denied 180 
So. 123, 235 Ala 530—Curry v. 
State, 122 So. 298, 23 AlaApp. 182. 
Ga—^Bradley v. State, 148 S.B. 423, 
39 GaApp. 697. 

Ill.—^People V. Schnepp, 200 N.B, 338, 
362 Ill. 495—People v. Kahn, 256 
IlLApp. 416. 

Ind!—Bdwards v. State, 44 N.R2d 
304, 220 Ind. 490—Post v. State, 
150 N.E. 99, 197 Ind. 193. 

Ky.:—Thomas v. Commonwealdi, 193 
S.W. 653, 176 Ky. 38. 

La—State v. Brown, 166 So. 369, 180 
La ^99. 

Mo.—State v. Hass, App., 82 S.W. 
2d 621. 

N.J.—State v. Tilton, 140 A 21, 104 
N.J.Law 268. 

W.Va—State v. Ruble, 193 S.E. 667, 
U9 W.Va 366—State v. Rudy, 127 
S.B:-I90’, 98 W.Va 444. 

31 C.J. p 667 note 60—26 C.J. p 621 
note 56. 

70b Ill—People V. Schnepp, 200 N.‘ 
B. 338,^ 362 Ill. 495. 

Ind.—Edwards v. State, 44 N,B.2d 
304, 220 Ind. 490. 

Mo.—State v. Kaner, 93 S.W.2d 671, 
678, 338 Mo. 972, quoting: Corpus 
Jurist 

25 O.X p 621 note 56. 

Omission of punctuation in reference 
to tijme and pls^e see infra § 126. 
Jteors hold myt fatal c 

(1>. Omisgiton of comma—^Post v. 
Btoto;. m-N.B. ?2yvl9J Ind.,J,9.8. . 


(2) Use of semicolon instead of 
comma—State v. Kaner, 93 S.W.2d 
671, 338 Mo. 972. 

(3) Separation of statements by 
periods instead of commas —State 
V. Christy, 282 P. 105, 131 Or. 314. 

(4) Improper insertion of a period 
and a capital letter in the middle of 
a sentence charging: the offense.— 
State V. Ruble, 193 S.B. 667. 119 W. 
Va 366. 

77- Tex.—Lewis v. State, 116 S.W. 

677, 56 Tex.Cr. 167. 

31 C.J. p 658 note 63. 

78b Tex.—^Hughes v. State, 246 S.W. 

440, 92 TexCr, 650. 

31 C.J. p 658 note 64. 

LegrlbiUty 

Where, on inspection of original 
indictment in usual method, it ap¬ 
pears reasonably clear, although 
somewhat dim, it is sufficient.—^E3x 
parte Maroney, 101 So. 629, 211 
Ala 613, 

79. Ala—^F^zer v. State, 195 So. 
287, 29 AlaApp. 204, certiorari de¬ 
nied 195 So. 290, 239 Ala 309— 
Mitchell V. State, 180 So. 119, 28 
AlaApp. 119, certiorari denied 180 
So. 123, 235 Ala 530—Curry v.i 
State, 122 So. 298, 23 AlaApp. 182. 

Obsenre meaning to person of ordi¬ 
nary inteUigenoe 

Error of spelling or of grammar 
will not vitiate the indictment unless 
the sense is so obscured thereby that 
a person of ordinary intelligence 
cannot determine the meaning in¬ 
tended from the context.—State v.- 
Brown, 156 So. 369, 180 La 299. 

80, u.S.—^U. S, V. Johnson, C.C.A. 
IlL, 123 F.2d 111—Moore v. U. S., 
C.C.AI11., "2 F.2d 839, certiorari 
denied 46 S.Ct 354, *267 U.S. 699, 
69 L.Ed. 807. and Patt v. U. S., 45 
S.Ct 354, 267 U.S. 598,'69 L.Ed, 
806. 

31 C.X p 667 note 6p [cl a)-(2), [d]. 
Slngrniar ^pronoun A^d proper 
f In an indictment ^or theft of twO; 
iqH nqi{i^q 'animnlnv' .thq; user o| , the 

m ' 


singnilar pronoun “it” in referring 
to them in charging the intent has 
been held proper on the ground that 
it was the property in the animals 
and not the animals themselves that 
was referred to.—Goodson v. State, 
32 Tex. 121—Miller v. State, 103 S.W. 
2d 766, 132 Tex.Cr. 168. 

81 . Tex—Brown v. State, 13 S.W. 
150, 28 TexApp. 379. 

31 C.J. p 667 note 60 [e]. 

82. U.S.—Caldwell v. U. S., C.C.A 
Okl., 36 P.2d 742, rehearing 36 P.2d 
738, certiorari denied 60 S.Ct. 240, 
281 U.S 725, 74 LBd. 1143, and 
certiorari denied 60 S.Ct. 239, 281 
U.S. 726, 74 L.Ed. 1143. 

83. Tex—^Pate vI State, 83 S.W. 695, 
47 TexCr. 373. 

84. La.—State v. Atkins, 77 So. 771, 
142 La. 862. 

31 C.J. p 658 note 61. 

85. Ind.—Davis v. State, 147 N.E. 
766, 196 Ind. 213. 

25 C.J. p 621 note 67. 

Omissions held not fatal 
The word “had.”—Davis v. State, 
147 N.B. 766, 196 Ind. 213. 

86. Ark.—^Hyde v. State, 271 S.W. 
330, 168 Ark. 680. 

Omissions held not fatal 

(1) The word “away** In an In¬ 
dictment in which the word “carry** 
must be followed by* the word 
“away** in order to charge an aspor¬ 
tation.—Smith V. State, 97 So. 4, 132 
Miss. 521.' 

(2) The word **by.*^—^Williamson 
V. State, 149 So. 795, 167 Miss. 783. 

(3) The word “liquor** in an In¬ 
dictment charging that accused sold 
**alcoholic, vinous, malt, spirituous 

and fermented -^.**—^Rinehart v. 

State, 254 S.W. 361, 160 Ark. 129. 

<4) The word “sell** in Indictment 
for sale of liquor.—Sams v. Com- 
monvfeeath. 278 S.W. 160, 212 Ky. 47. 

(6) The word “beverages** In in¬ 
dictment charging unlawful mann- 
facturing^of mash.—Jackson Btate, 
264 S.W. 53t 169 -4?^ 
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feet the plain meaning of the indictment,®"^ do not 
vitiate the pleadings. On the other hand, the omis¬ 
sion of essential words or clauses, as words which 
denote an integral part of the oifense, cannot be 
supplied by intendment or implication,®® even 
though the court may know what was intended;®® 
nor will mere adjectival or qualifying words in 
themselves supply the omission of substantive words 
to which the quality indicated by the adjective is 
attributed.®® The fact that the omission of essen¬ 
tial allegations is due to clerical error affords no 
ground for sustaining an indictment.®^ Thus the 
omission of an article, preposition, or connecting 
word, if it does not confuse the meaning, will not 
vitiate the pleading ;®2 nor, it has been held, al¬ 
though there is authority to the contrary,®® is the 
omission of the word “did,” or its equivalent in 
charging the act, fatal.®^ The omission of a word 
defining an element of the offense is not material 
where other terms of broader significance includ- 1 


ing such element are used.®® 

§ 98. General Rules of Pleading 

General rules of pleading applicable to indict¬ 
ments and informations are considered in detail 
in the sections following. 

Examine Pocket Parts for later cases. 

§ 99. - Directness and Positiveness 

An Indictment, Information, or complaint must di¬ 
rectly and positively allege the commission by accused 
of the crime charged and every fact necessary to con¬ 
stitute It. 

An indictment, information, or complaint must be 
positive with respect to the charge that the person 
accused committed the crime which renders him 
amenable to the charge,®® and must directly and 
positively allege every fact necessary to constitute 
the crime.®7 Nothing can be charged by implica- 


87. N.C.—state v. Ratliff, 86 S.E. 
997. 170 N.C. 707. 

31 O.J. p 658 note 65. 

88. U.S.—Mitchell v. U. S., aC.A- 
N.M., 118 F.2d 653—KuUer v. U. 
S., aaA.Pa., 79 F.2d 440—U. S. v. 
Waltham Watch Co.. D.C.N.T., 47 

, F.Supp. 624. 

IlL—^People V. Powell, 187 N.E. 419, 
353 IlL 582. 

31 C.J. p 658 note 66. j 

Sescxiptloii of offonso 
The omission of material and nec¬ 
essary description of offense viti¬ 
ates indictment—^People v. Shaver, 
11 N.E.2d 400, 367 Ill. 339, affirming, 
7 .N.B.2d 160, 289 IlLApp, 612, trans¬ 
ferred, see 4 N.B. 471, 364 IlL 326. 

89. U.S.—Kutler v. U. S., C.CJLPa., 
79 F.2d 440. 

9a Md.—State v. Page, 163 A. 493, 
163 Md. 505. 

91. U.S.—Edwards v. U. S., C.C.A. 
S.C.. 266 F. 848. 

Mo.—State v. Helderle, 102 -S.W. 568, 
203 Mo. 574. 

9a Ark.—^Bennett v. State, 84 S.W. 
483, 73 Ark. 386. 

Me.—State v. Bartlett, 66 Me. 200. 
S.D.—State v. Hellekson, 83 N.W. 
254, 13 S.D. 242. 

98. lia.—State v. Oraham, 22 So. 

807. 49 La.Ann. 1524. 

31 OJr. p 853 note 68. 

Necessity of positive allegation that 
offense was committed see infra § 
99. 


94. ' Aik.—Hyde ▼. State. 271 S.W. 
* gia 168 Ark. 680. 

v; Stttte, 44 K.E.2d 
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98. N.J.—State v. De Laney, 122 A. 

890, 1 N.J.M1SC. 619. 

Utah.—State v. Jenson, 280 P. 1046, 
74 Utah 527. 

31 C.J. p 659 note 71. 

97. U.S.—Kane v. U. S., C.C.A.M0., 
120 F.2d 990—^Morris v. U. S., C.C. 
A-La., 112 P.2d 622, certiorari de¬ 
nied 61 S.Ct. 41. 311 U.S. 668, 86 
L.Bd. 418—^U. S. V. Minnec, C.C.A. 
IlL, 104 F.2d 576, certiorari denied 
Minnec v. U. S., 60 S.Ct. 94, 308 U. 
S. 677, 84 L..Bd. 484—Harris v. 

U. S., C.C.A.MO., 104 F.2d 41— 
Norton v, U. S., C.C.A.CaL, 92 F.2d 
763—^Davidson v. U. S., C.C.A.M0., 
61 P.2d 250—Asglll v. U. S., O.C,A, 
Va., 60 P.2d 780—U. S. v. Sey¬ 
mour, D.C.Neb., 60 F.2d 930—^Dan- 
aher v. U. S., C.C.A.Minn., 39 F.2d 
325—Jones v. U. S., CCJLMo., 19 
F.2d 316—Aroniss v. U. S., CC.A. 
N.J., 13 P.2d 620—U. S. v. Chad¬ 
wick, D.C.Pau, 39 F.Supp. 204—U. 
S. V. American Medical Ass’n, D.C. 
D.C„ 28 F.Supp. 762, reversed on 
other grounds, 110 F.2d 703, 72 
App.D.C. 12, certiorari denied 60 
S.Ct 131, 808 U.S. 599, 84 L.Bd. 
502, and American Medical Ass’n 

V. U. S., 60 act 1096, 810 U.S. 
644, 84 L,.Ed. 1411—U. S. v. Bor¬ 
den Co., D.C.I1L, 28 F.Supp. 177, 
reversed on other grounds, 60 S. 
Ct. 182, 308 U.S. 188, 84 L.Bd. 181 
—^U. S. V. Troy, D.C.Pa., 6 F.Supp. 
315, reversed on other grounds, 55 
act. 28, 293 U.S. 68, 79 L.Ed. 197 
—^U. S. V. Otero, P.aTex., 6 F. 
Supp. 201—Brenner v. U. S., C.C.A. 
N.Y., 287 F. 686. 

Ark.—^Pennell v. State, 282 S.W. 992, 
' 170 Ark. 1119—Slay v. State. 256 
aw. 292, 161 Ark. 90. 

CaL—^People v. Ferguson, 12 P.2d 
1^, 124 CaLApp. 221, hearing de¬ 
nied 13 F.2d 966, 124 CaLApp. 291 


—^People V. Locurto, *275 P. 462, 97 
Cal.App. 18S—People v. Lamanuz- 
zi, 246 P. '557, 77 CaLApp. 301. 

Fla.—Hamilton v. State, 176 So. 89, 
129 Fla. 219, 112 A.L.R. 1013— 
Pelaez v. State, 144 So. 364, 107 
Fla. 50. 

Ga.—^Massey v. State, 192 S.B. 660, 
56 Ga.App. 368. 

Idaho.—State v. Arnold, 229 P. 748, 
39 Idaho 589. 

m. —^People V. Cohen, 185 N.B. 608, 
352 Ill. 380. 88 A.’L,.R. 4«81. 

Ind.—State v. Price, 190 N.B. 174, 
206 Ind. 498—^McNamara v. State, 
181 N.B. 612, 203 Ind. 696-^omp- 
ton V. State, 170 N.B. 325, 201 Ind. 
536—^Fitzgihbons v. State, 141 N. 
B. 241, 193 Ind. 526. 

Me.—State v. Beckwith, 198 A. 739, 
135 Me. 423—State v. Faddoul, 168 
A. 97, 132 Me. 151—State v. Beat- 
tie, 151 A, 427, 129 Ma 229. 

Mo.—State v. Herndon, 95 S.W.2d 
376, ’339 Mo. 283—State v. Hoff¬ 
man, 297 S.W. 388—State v. Hass, 
App., 82 S.W.2d 621—State v. Lit¬ 
tle, App., 287 S.W. 809. 

Neh.—^Myers v. State, 216 N.W. 807, 
116 Neb. 287. 

N.T.—^People v. Tremaine, 222 N.T. 
S. 432, 129 Misc. 660. 

OkL—State v. Sowards, 82 P.2d 324, 
64 OkLCr. 430—Connard v. State, 
36 P.2d 278, 56 Okl.Cr. 124, fol¬ 
lowed in >35 P.2d 280, 56 Okl.Cr. 
137, and Waid v. State, 85 P.2d 
280, 66 Okl.Cr. 136—Fisher v. 

State, 16 P.2d 267, 64 OkLCr. 109— 
Smith V. State, 240 P. 143, 32 OkL 
Cr. 121—Jerome v. State, 229 P- 
527, 98 OkLCr. 131. 

Tex.—Grahs^m v. State, 139 S.W.2d 
269, 139 Tex.Cr. 98—Gremillion v. 
State, 100 S.W.2d 106, 181 TexXh*. 
492—Anderson v. State, 94 S.W.2d 
749, 180 Tex.Cr, 362—StribUng v. 
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tion, intendment, or inference®^ nor is it sufficient 
to charge any material matter by way of argu¬ 
ment,or as based on suspicion the offense can¬ 
not be charged on information and belief ,2 nor can 
the averments be aided by imagination^ or presump¬ 
tion.^ It is not sufficient generally to allege mate¬ 
rial matters by way of recital.^ The rule that noth¬ 
ing must be left to implication or intendment re¬ 
fers to such allegations as are necessary to inform 
accused of the nature and cause of the accusation 
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against him, and not to extrinsic matter, the aver¬ 
ment of which is unnecessary.® Where an indict¬ 
ment directly alleges the commission of the offense 
and minor allegations are properly connected there¬ 
with, it is not necessary to charge with relation to 
each minor allegation that “the grand jurors do 
further say,” etc."^ There are circumstances under 
which an allegation may be direct, although in a 
qualified form,® and indictments may be sufficient 
although they contain expressions in the participial 


state, 91 S.W.2d 736, 129 Tex.Cr. 
656—Walker v. State, 76 S.W.2d 
1060, 127 Tex.Cr. 236—Offield v. 
State, 76 S.W.2d 882, 127 Tex.Cr. 
237, followed In Hilterbrand v. 
State, 75 S,W.2d 884, Shuffleld v. 
State, 75 S.W.2d 886, Heald v. 
State, 77 S.W.2d 1109, Jones v. 
State, 79 S.W.2d 1116, and Pagre v. 
State, 80 S.W.2d 11'16—Selvidgre v. 
State, 72 S.W.2d 1079, 126 Tex.Cr. 
489—Wagrhalter v. State, 70 S.W. 
2d 420, 126 Tex.Cr. 89—Hillln v. 
SUte, 57 S.W.2d 843, 123 Tex,Cr. 
22—Punchard v. State, 54 S.W.2d 
110, 122 Tex.Cr. 134—^Wimer v. 
State, 48 S.W.2d 296, 120 Tex.Or. 
676—Jones v. State, 38 S.W.2d 687, 
118 Tex.Cr. 106—^Middleton v. 
State, 26 S.W.2d 614, 144 Tex.Cr. 
263. 

Vt—State V. Waite, 166 A. 4, 105 Vt 
265. 

W.Va.—State v. Viquesney, 137 S.E. 

538, 103 W.Va. 392. 

31 C.J. p 659 note 72. 

98. U.S.—Kane v. U. S., C.C.A.M 0 ., 
120 F.2d 990—U. S. v. Minnec, C. 
C.A.I11., 104 P.2d 575, certiorari de¬ 
nied Minnec v. U. S., 60 S.Ct. 94, 
306 U.S. 577, 84 L.Ed. 484—Har¬ 
ris V. U. S., C.C.A.MO., 104 P.2d 41 
—Asgrill V. U. S., C.C.A.Va., 60 P- 
2d 780—U. S. V. Seymour, D.C. 
Neb., 50 P.2d 930—Danaber v. XT. 
S., C C.A.Mmn., 39 P.2d *825—^Baas 

V. U. S., C.C.A.La., 25 P,2d 294— 
U S. V. Borden Co., D.C.I11., 28 P. 
Supp. 177, reversed on other 
grounds, 60 S.Ct. 182, 308 U.S. 188, 
S4 L.Ed. 181—U. S. V. Troy, D.C. 
Pa, 6 P.Supp. 315, reversed on 
other grrounds 65 S.Ct. 23, 293 U.S. 
58, 79 L.Ed. 197—U. S. v. Otero, D. 
C.Tex., 6 P.Supp. 201—U. S. v. 
Morse, l>.C.Conn., 287 P. 906— 
Brenner v. U. S., aCA.N.T., 287 P. 
636. 

Ala—Grissett v. City of Blrmlng:- 
ham. 181 So. 302, 28 AlaApp. 138, 
certiorari denied 181 So. 806, 236 
Ala 110. 

Ark.—^Myers v. State, 270 S.W. 959, 
168 Ark. 498—Slay v. State, 266 S. 

W. 292, 161 Ark. 90. 

Pla—Potter v. State, 109 So. 91, 91 
938. 

^1—People V. Strongr, 2 N.li.2d 942, 
868 IIL 602. 1 ~ 


Ind.—Compton v. State, 170 N.E. 325,' 
201 Ind. 535. 

Iowa.—State v. Jacob Decker & 
Sons, 196 N.W. 600, 197 Iowa 41— 
State V. Potter, 191 N.W. 855, 195 
Iowa 163. 

La—State v. Pulco, 194 So. 14, 194 
La. 545. 

Me.—State v. Paddoul, 166 A. 97, 132 
Me. 151—State v. Strout, 167 A. 
859, 132 Me. 134—State v. Navarro, 
163 A. 103, 131 Me. 345. 

Mo.—State v. Herndon, 96 S.W.2d 
376, 339 Mo. 283—State v. Davis, 
58 S.W. 2d 306—State v. Hoffman, 
297 S.W. 388—State v. Simpson, 
295 S.W. 739, 317 Mo. 398—State 

V. Strack, 292 S.W. 63. 3*16 Mo. 591 
—State V. Sherrill, 278 S.W. 992— 
State V. Adams, 274 S.W. 21, 308 
Mo. 664—State v. Zingrher, 259 S. 

W. 451, 302 Mo. 650—State v. An¬ 
derson, 250 S.W. 68, 298 Mo. 382— 
State V. Hass, App., 82 S.W.2d 621 
—State V. Little, App., 287 S.W. 
809. 

Neb.-Myers v. State, 216 N.W. 807. 
116 Neb. 287. 

OkL—State v. Sowards, 82 P.2d 324, 
64 Okl.Cr. 4*30—Connard v. State, 
36 P.2d 278, 56 Okl.Cr. 134, fol¬ 
lowed in 35 P.2d 280, 66 OklCr. 
137, and Waid v. State, 35 P.2d 
230, 56 Okl.Cr. 138. 

Tex.—Graham v. State, 139 S.W.2d 
269, 139 Tex.Cr. 98—Bassett v. 

State, 139 S,W.2d 267, 139 Tex.Cr. 
65—Roberts v. State, 133 S.W.2d 
974, 138 Tex.Cr. 39—^Anderson v. 
State, 94 S.W.2d 749, 130 Tex.Cr. 
352—Strlbling v. State, 91 S.W.2d 
735, 129 Tex.Cr. 656—Compton v. 
State, 91 S.W.2d 732, 29 Tex.Cr. 
648—Walker v. State, 76 S.W.2d 
1066, 127 Tex.Cr. 235—Selvidgre v. 
State, 72 S.W.2d 1079, 126 Tex.Cr. 
489—Hillln v. State, 67 S.W.2d 843, 
123 T€X.Cr. 22—^Punchard v. State, 
54 S.W.2d no, 122 Tex,Cr. 134— 
Wimer v. State. 48 S.W.’2d 296, 120 
Tex.Cr. 576—^Jones v. State, 38 S. 
W.2d 687, 118 Tex.Cr. 106—Mid¬ 
dleton V. State, 25 S.W.2d 614, 144 
Tex.Cr. 268. 

31 C.J. p 659 note 73—26 QJ. p 621 
notes 50, 61. 

Use of symbol "aad/bx” 

Use of s 3 rmbol **and/or** Is not com¬ 
mendable, since it may lead to un- 

,973 


certainty and confusion.—State v. 
Herndon, 96 S.W.2d 376, 339 Mo. 283. 
Necessary Implioatioxi 

Indictment in which every fact 
necessary for conviction appears, 
even if only by necessary implica¬ 
tion, is sufficient—^Hagood v. Com¬ 
monwealth, 162 S.E. 10, 601, 157 Va. 
918. 

99. U.S.—Danaher v. U. S., C.C.A. 

Minn., 39 P2d 325. 

DeL—State v. Marvel, 131 A. 313, 3 
W.W.Harr. 102. affirmed Marvel v. 
State, 131 A. 317, 3 W.W.Harr. 110, 
42 A.L.R. 1058. 

Ind.—Compton v. State, 170 N.E. 325, 
201 Ind. 535. 

31 C.J. p 659 note 74—25 C.J. p 621 
note 51. 

1. U.S.—Danaher v. XT. S., C.C.A. 
Minn., 39 P.2d 325. 

31 C.J. p 659 note 75. 

2. Ind.—Vanatta v. State, 31 Ind. 

210 . 

Neb.—Sotbman v. State, 92 N.W. 303, 
.66 Neb. 302. 

Tex.—Luce v. State, 224 S.W. 1095, 
88 Tex.Cr. 46. 

3. CaL—^People v. Allison, 145 P. 
639, 25 CaLApp. 746. 

N.T.—^People v. Higgins, 2 N.T.S.2d 
345, 165 Misc. 603. 

4. Ark.—^Myers v. State, 270 S.W. 
959, 168 Ark. 498. 

Ind.—Miller v. State, 139 N.E. 306, 
193 Ind. 216. 

N.Y.—^People v. De Glronimo, 15 N. 

Y.S.2d 10«17, 172 Misc. 1100. 

31 C.J. p 660 note 78. 

6. U.S.—Harris v. U. S., C.C.A.M 0 ., 
104 P.2d 41—U. S. V. Otero, D.C. 
Tex, 5 P.Supp. 201. 

Ind.—Miller v. State, 139 N.B. 306, 
193 Ind. 216. 

Me.—State v. Peterson, 4 A.2d 835, 
136 Me. 165. 

Miss.—Chenault v. State, 122 So. 98, 
154 Miss. 21. 

31 C.J. p 660 note 79—25 C.J. p 621 
note 50. 

6. Ohio.—State v. Skransewfky, S 
Ohio N.P.,N.S., 177. 

3tl C.J. p 660 note 80. 

7. Tex—Campbell v. State, 68 S-W, 
513, 43 TexCr. 602. 

8. -IMCass.—Commonwealth ▼. 

Twitehell, 4 Cush. 74, 

31 C.J. p 660 note 82. 
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form;® and it has been stated that the use of a 
verb is not necessary in all cases, and that an ad¬ 
jective form of expression which expresses in plain 
and positive terms the necessary charges is suffi- 
cient.io Ambiguity may be cured by the context if 
it is sufficiently shown in what sense the phrase or 
word was intended to be used.^^ Where language 
may be rejected as surplusage, its use will not be 
regarded as rendering the pleading bad for want of 

directness.l2 

An act of nonfeasance charged in an indictment 
can, as a rule, be alleged only in general terms in 
a negative way.^3 

§ 100. -Certainty and Particularity 

An Indictment or information must set forth the of¬ 


fense charged with certainty and particularity, and must 
state the essential facts with such certainty and par¬ 
ticularity as to inform the accused of the charge he has 
to meet, give him a reasonable opportunity to prepare his 
defense, and protect him against a subsequent prosecution 
for the same offense. 

The common law required an indictment to be 
certain to every intent, without any intendment to 
the contrary,or, as otherwise stated, that the in¬ 
dictment should be certain to a certain intent in 
every particular;^® but this rule is no longer in 
force in most jurisdictions,and certainty to a 
common intent,^^ or reasonable certainty, is held 
sufficient^® 

An indictment, information, or other form of ac¬ 
cusation must charge the offense against accused 
with certainty, clarity, definiteness, and particulari- 
ty,i® and every essential element of the offense 


9. Me.—State v. Dunning, 22 A. 109, 
83 Me. 178. 

31 CJ. p 660 note 83. 

10- Tex.—Chase v. State, Cr., 28 S. 
W. 362. 

31 C.J. p 660 note 84. 

11. W.Va.—State v. Halida, 28 W. 
Va. 499. 

12. Tex.—^Alderson v. State, 11 S. 
W. 738, 53 Tex.Cr. 525. 

13. Me.—Moulton v. Scully, 89 A. 
944, 111 Me. 428. 

8-1 C.J. p -660 note 87. 

14. Mo.—State V. Jones, App., 164 
S,W.2d 85. 

Okl.—Daves v. State, Cr., 141 P.2d 
•603. 

31 C.J. p 660 note 89. 

IB. Del.—State v. Morrow, 10 A.2d 
530, 1 Terry 363. 

31 C.J. p 660 note 90. 

10. Del.—State v. Morrow, supra. 
Mo.—State v. Jones, App., 164 S.W. 

2d 85. 

Okl.—^Daves v. State, Cr., 141 P.2d 
603—Thomas v. State, 267 P. 1040, 
40 Okl.Cr. 204. 

31 C.J. p 660 note 91. 

17. U.S—Glasser v. U. S., IlL, 62 
S.Ct 457, 315 U.S. 60, 86 D.Ed, 680, 
reversing, C.C.A., U. S. v. Olasser, 
116 P.2d 690, certiorari granted 
Glasser v. U. S., 61 S.Ct. 835, 313 

U.S. 551, 85 L.Ed. 1^15, affirming, 
C.C.A., Kretske v. U. S., 116 P.2d 
690, certiorari grranted Glasser v. 
U. S., 61 act. 835, *313 U.S. 661, 
85 LuEd. r515, affirming, C.C.A., 
Roth V. U. S., 116 P.2d 690, cer¬ 
tiorari granted Glasser v. U. S., 61 
act 835, 313 U.S. 551, 85 L..Ed. 
1515—U. S. V. B. Goedde & Co., D. 
C.I1L, 40 P.Supp. 623. 

IlL—^People V. Braun, 31 N.E.2d 287, 
^ i75 in. ^4. alSfrming 24 ]i^.E.2d 
879, 303 177. 

• and.—State; 8 N.B.2d 80, 
311 Ind. .-69(^'Whftnejr v. State, 
H6 NJ5. 779^6243 OM* 5542—St^r 


enson v. State, 179 X.B. 633, 205 
Ind. 141, error coram nobis dis¬ 
missed 186 N.B. 293, 202 Ind. 141. 
Mo.—State v. Perris, 16 S.W.2d 96, 
322 Mo. 1. 

■31 C.J. p 660 note 92. 

Meaning of ‘Certainty to a common 
intent” 

‘‘Certainty to a common intent,” 
as required of indictment, means 
such certainty that accused will 
know what he may expect to meet, 
that court and jury may know what 
they are to try. and that record will 
be sufficiently definite to indicate of¬ 
fense.—State V. Whitmore, 185 N.B. 
647, 126 Ohio St. 381. 

18. U.S.—Pines v. U. S., CC.A.Iowa, 
123 F.2d 825—BZane v. U. S, C.C.A. 
Mo., 120 P.2d 990—U. S v. Glass¬ 
er, C.C.A.I11., 116 P.2d 690, certio¬ 
rari granted Glasser v. U. S., 61 
set. 83'5, 313 U.S. 551, 85 LBd. 
1515, reversed on other grounds 62 
S.Ct. 457, 315 U.S. 60, 86 L.Bd. 680, 
certiorari grranted Kretske v. U. 

S., 61 S.Ct. 835, 313 U.S. 551, 85 
L.Bd. 1515, affirmed Glasser v. U. 

S., 62 S.Ct. 457, 315 U.S. 60, 86 L. 
si 680, certiorari gpranted Roth v. 
U. S., 61 S.Ct. 835, 313 U.S. 551, 86 
L.Bd. 1516, affirmed Glasser v. U. 

5., 62 S.Ct 467, 315 U.S. 60, 86 L. 
Bd. 680—Capone v. U. S., C.C.A. 

111., 56 P.2d 927, certiorari denied 
52 S.Ct. 603, 286 U.S. 553, 76 L.Bd. 
1288—Bass v. U, S., C.CALa., 26 
P,2d '294—Reimer-Gross Co. v. U. 

5., 20 F.2d 36—Lett v. U. S.. C.C. 
A,Okl., 16 F.2d 686—Dell* Aira v. 
U. S., C.aA.CaL, 10 P.2d 102— 
U. S. V. Morse, D.C.Conn., 287 F. 
906. 

Del—State v. Morrow, 10 A. 2d 6*30, 1 
Terry 863. 

Ind.—Stephenson v. State, 179 N.B. 
633, 206 Ind. 141, error coram no¬ 
bis dismissed 186 N.B. 293, 205 
Ind. 141—Groenendyk v. State, 161 
N.B. 730, 197 Ind. 497* 


Me.—State v. Beckwith, 198 A. 739, 
135 Me. 423. 

Md.—State v. Magaha, '32 A.2d 477. 

Mo.—State v. Ferris, 16 S.W.2d 96, 
322 Mo. 1—State v. Maher, 124 S. 
W.2d 679, 232 Mo.App. 998. 

Mont.—State ex rel. State Highway 
Commission of Montana v. District 
Court of First Judicial DIat. in 
and for Lewis and Clark County, 
81 P.2d 347, 107 Mont. 126. 

Neb.—Cowan v. State, 2 N.W'.2d 111, 
140 Neb. 837. 

N.C.—State v. Williams, 186 S.B. 661, 
210 N.C. 159. 

Or.—State v. Coffmaji, 136 P.2d 687. 

Pa.—Commonwealth v. Campbell, 176 
A 246, 116 Pa-Super. 180. 

Utah.—State v. Pritchett, 34 P.2d 
704, 87 Utah 104, set aside on other 
grounds 48 P.2d 451, 87 Utah 109. 

Vt.—State v. Van Ness, 199 A 759, 
109 Vt 392, 117 AL.R. 415—State 

V. Wersebe, 181 A 299, 107 Vt 529. 

31 C.J. p 660 note 93. 

19. U.S.—^Johnson v. U. S., 124 P.2d 
101-White V. U. S., C.C.AOkl., 67 
P.2d 71—Jan V. U. S., C.C.ANeb., 
19 P.2d 891—U. S. V. Safeway 
Stores, Maryland, D.C.Kaii., >51 F. 
Supp. 448—^U. S. V. American Med¬ 
ical Ass’n. D.C.D.C., 28 F.Supp. 762, 
reversed on other grounds 110 F. 
2d 703, 72 App.D.C. 12, certiorari 
denied 60 S.Ct 131, 308 U.S. 599, 
•84 L.Ed. 502, and American Medi¬ 
cal Ass*n v. U. S.. 60 S.Ct 1096, 
310 U.S. 644, 84 L.Bd. 1411. 

Ark.—^Harrell’V. State, 7 S.W.2d 28> 
177 Ark. 606. 

Cal.—^People v. Campbell, 36 P.2d 
198, 1 CalApp.2d 109. 

Del.—State v. Marvel, 131 A 313, 3 

W. W.Harr. 102, affirmed Marvel v. 
State, 131 A 317, 3 W*W.Harr. 110, 
.42 AL.Rw 1058. 

Fla.—Neumann v. State, 156 So. 287, 
116 Fla.. 98. 

Ga.—Harris v. State, 138 S.B. 922, 37 
Ga.App. 113. 

Idaho.—State v. DoolitUe> 68- P.2d 
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must be alleged with certainty and precision.^® It The indictment or information should contain such 
should leave no doubt as to the crime charged^^ a specification of acts and descriptive circumstanc- 
in either the mind of accused^^ qj. Qf court.^3 es as will on its face fix and determine the identity 


904, 58 Idaho 1—State v. Arnold, 
229 P. 748, 39 Idaho 589. 

Ill. —People V. Moore, 14 N.E.2d 494, 
368 Ill. 455. 

Ind.—Landis v. State, 149 N.B. 438, 
196 Ind. 699. 

Kan.—State v. Blaser, 26 P.2d 593, 
138 Kan. 447—State v. Perron, 253 
P. 402, 122 Kan. 845. 

Ky.—^Vanmeter v. Commonwealth, 
273 S.W. 36, 209 Ky. 465. 

Me.—State v. Beckwith, 198 A. 739, 
133 Me. 423. 

Mo.—State v. Maher, 124 S.W.2d 679, 
232 Mo.App. 998. 

N.J.—State V. Alfln, 28 A.2d 649, 129 
N.J.Law 196—State v. De Laney, 
122 A. 890, 1 N.J.Misc. 619. 
iq’.M.—State V. McMath, 283 P. 51, 
34 N.M. 419. 

N.C.—State v. Perguson, 132 S.B. 
664, 191 N.C. 668. 

Ohio—State v. Pields, App., 35 N. 
E.2d 744. 

Okl.—Thoreson v. State, 100 P.2d 
■896, 69 OkLCr. 12*8—^Jerome v. 
State, 229 P. 527, ‘28 Okl.Cr. 131. 
Or.—State v. Linville, 273 P. 3*38, 127 
Or. S66. 

Pa.—Commonwealth v. Mecleary, 23 
A2d 224, 147 Pa.Stiper. 9. 

Tex.—^Reeves v. State, 162 S.W.2d 
70'5, 144 Tex,Cr. 370—^Basset v. 
State, 139 S.W.2d '267, 139 Tex. 
Cr. 65—Compton v. State, 91 S. 
W.2d 732, 29 Tex,Cr. 648—Wlmer 
V. State, 48 S.W.2d 296, 120 Tex. 
Cr. 576. 

37 C.J. p 1018 note 7. 

Composition in greneral see supra § 
92. 

Constitutional and statutory rights 
see supra § 90. 

‘'Oertainty” may he defined to be 
the clear and distinct setting down 
of facts so that they may be under¬ 
stood by the party who is to answer 
the matters stated against him, the 
counsel who are to argue them, the 
jury who are to decide on their ex¬ 
istence, and the court, who are the 
judges of the law arismg out of 
them.—State v. Terry, 19 S.W. 206, 
109 Mo. 601—State v. Hayward, 83 
Mo. 299. 

Degree or extent of certainty 

(1> Accused is entitled to sub¬ 
stantial statement of charge, but not 
to such strictness in averment as 
might defeat justice.—^Weinhandler 
V. U. S., C.C.A.N.Y., 20 P.2d 369, cer¬ 
tiorari denied 48 S.Ct. 116, ’275 U.S. 
654, 72 L.Ed. 423. 

(2) Highest degree of certainty in 
pleading is required in indictments. 
—People V. Powell, 187 N.B. 419v 3J53 
Ill. m. 

<3) Greater certainty is not ife- 


Quired in charging manslaughter re¬ 
sulting from negligent inaction than 
that resulting from negligent action, 
certainty being required in either 
case.—State v. Benton, DeL, 187 A. 
609, 8 W.W.Harr. 1. 

(4) Indictment must advise court 
or accused, beyond doubt, of crime 
charged.—-Haynes v. U. S., C.C.A.N. 
T., 4 P.2d 889, certiorari denied 

Schopp V. U. S., 45 S.Ct. 638. 268 V. 
S. 703, 69 Li.Ed. 1166, and Van Bn- 
gelen v. U. S., 45 S.Ct 638, 268 U.S. 
703, 69 L.Ed. 1166—U. S. v. Krup- 
nick, D.C.N.J., 51 P.Supp. 982. 

Purpose of rule requiring an in¬ 
dictment to describe the crime 
charged with particularity and ex¬ 
actness is to give protection to the 
citizen and also to the public, by 
record, and not force either to re¬ 
sort to, and rely on, the uncertain¬ 
ties of extraneous proof.—Jarl v. U. 

S., C.C.A.Neb., 19 P.2d 891. 

XTse of symbol *‘axLd/or^ is not 
commendable, since it leads to un¬ 
certainty and confusion.—State v. 
Herndon. 96 S.W.2d 376, 339 Mo. 283. 

20. U.S.—Rolando v. U. S., C.C.A. 
Utah, 1 P.2d 110—Anderson v. U. 

S., C.C.AN,T,, 294 P. 693. 

Ark.—^Myers v. State, 270 S.W. 959, 
•168 Ark. 498. 

Pla.—^La Tour v. Stone, 190 So. 704, 
139 Pla, 681. 

Ind,—Compton v. State, 170 N.B. 325, 
201 Ind. 535—^Alderson v. State, 
145 N.B, 672, 196 Ind. 22. 

Ky.—^Wallace v. Commonwealth, 18 
S.W.2d 290, 229 Ky. 776. 

La—State v. Fulco, 194 So. 14, 194 
La. o4*o. 

Me.—State v. Corriveau, 159 A. 327, 
131 Me. 79—State v. Rudman, 136 
A. 817, 126 Me. 177. 

Mo.—State v. Adams, 274 S.W. 21, 
308 Mo. 664. 

N.C.—State v. Williams, 186 S.B. 
661. 210 N.C. 169. 

Or.—State v. Dormitzer, 261 P. 426, 
123 Or. 165. 

Tex,—Grissom v. State, 43 S.W,2d 
580, 119 Tex.Cr. 494. 

Amended indictment 
Nothing can be supplied to 
amended indictment by inference or 
implication.—Commonwealth v. Bra- 
cy, 46 N.B.2d 580, 313 Mass. 121. 
Establlslied rules of xdeading 

Indictment must substantially 
conform to established rules of 
pleading, although liberally con¬ 
strued.—^Napier v. Commonwealth, 
10' &.W.2d-813, 326 Ky. 224—Middle- 
ton V. Commonwealth, dO S.W.2d 812, 
226 Ky. 220. 

Facts supporting conviction 

The' fadtai must be stated so clear¬ 


ly as to enable court to determine 
whether they would support a con¬ 
viction. 

U S.—U. S. V. Allied Chemical & Dye 
Corporation, D.C.N.Y., 42 PSupp. 
425—Brenner v. U. S., C.C.A.N.Y., 
287 P. 636. 

D.C.—U. S. V. Geare, 293 P. 997, 54 
App.D.C. 30. 

21. N.Y.—People v. Herson, 8 N.Y. 
S.2d 887, 255 App.Div. 645, reargu¬ 
ment denied People v. Abisror, 10 
N.Y.S.2d 677, 256 App.Dlv, 932, re¬ 
versed on other grounds People v. 
Priedlander, 21 N.E.2d 498. 280 N. 
Y. 437, motion denied 22 N.E.2d 
873, 281 N.Y. 678. 

22 . U.S.—Hams v. U. S.. C.C.A.MO., 
104 P.2d 41—Bratton v. U. S., C.C. 
A.OkL, 73 F.2d 796—^Haynes v. U. 

S., C.C.A.N.Y., 4 P.2d 889, certio¬ 
rari denied Schopp v. U. S., 45 S. 
Ct 638, 268 U.S. 703, 69 L.Bd. 1166, 
and Van Engelen v. U. S., 45 S.Ct. 
638, 268 U.S. 703, 69 L.Bd. 1166— 
U. S. V. Krupnick, D.C.N.J., 51 P. 
Supp. 982. 

Enabling accused to understand 
charge 

(1) Charge in criminal offense 
must be so definite' as to enable ac¬ 
cused to understand that he is 
charged with an act forbidden by 
statute.—State v. B^ng, Mo.App., 285 
S.W. 794. 

(2) Indictment or information 
must state facts constitutmg crime 
with such certainty that accused can 
clearly understand the accusation.— 
State V. St. Philip, 125 So. 451, 169 
La 468. 

(3) The degree of particularity re¬ 
quired in the averments of an infor¬ 
mation IS that which is necessary to 
enable accused to understand the 
nature of the* charge against him, 
intelligently to meet it, and to plead 
the result, whether conviction or ac¬ 
quittal, as protection against anoth¬ 
er prosecution for the same offense. 
—Powers V. U. S., 128 P.2d 300, 75 
U.S.App.D.C. 371, certiorari denied 
62 S.Ct. 1300, 316 U.S. 693, 86 L. 
Ed. 1764—^U. S. V. American Medical 
Ass*n, 110 P.2d 703;* 72 App.D.C. 12. 
reversing 28 P.Supp. 762, certiorari 
denied 60 S.Gt. 131, 308 U.S. 599, 84 
L.Ed. 502, and American Medical 
Ass*n V. U. S., 60 S.Ct, 1096, 310 U.S. 
644, 84 L.Bd. 1411. 

SE3. U.S.—Harris v. U. S., C.C.A,Mo., 
104 P.2d 41—Bratton v. U. S., C.C. 
A.Okl., 73 P.2d 796—^Bteiynes v. U. 

S., aC.A.N.Y., 4 P.2d 889, certio¬ 
rari denied Schopp v. U. S., 45 S. 
Ct. 638, 268 U.S. 703, 69 L.Bd. 1166. 
and Van Bngelen v. U. S., 45 S.Gt. 
638, 268 U.S. 703, 69 L.Bd. 1166. 
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of the offense^^ with such particularity as to enable [ accused to know- exactly what hor has to meet,25 to 


84. U.S.—TT. S. V. Wills, C.C.A.Pa,. 
36 F.2d 855. 

Idaho.—State v. l^ooUttle, 6S P.2d 
904. 58 Idaho 1. 

Minn—State v. Nuser, 271 N.W. 811. 
199 Minn. 315. 

N.J.—State V. Borgr. 152 A. 788, 790, 

9 N.J.Misc. 59, quoting Corpus Jlu 
xis. 

N.C.—State V. Cole, 163 S.K 594, 202 
N.C. 692. 

Okl.—Simpson v. State, 93 P.2d 541, 
67 Okl.Cr. 152. 

Tex.—Weinherger v. State. 98 S.W.2d 
. 356, 131 Tex.Cr. 308, followed in 
Barrow v. State, 98 S.'W‘.2d 358, 131 
Tex.Cr. 272—SulUvan v. State, 150 
S.W.2d 386, 141 Tex.Cr. 583. 

31 C.J. P 661 note 94. 

Charge which may apply to oxu 
of several offenses, without specify¬ 
ing which, is bad. 

Ill.—People V. Richie, 148 N.R 265, 
317 Ill- 551. 

Vt—State T. Van Ness, 199 A. 759, 
109 Vt 392, 117 A.L.R. 415. 

31 O.J. p 661 note 94 [c3. 

Distinct offenses 

An indictment should show on its 
face whether one offense is charged, 
or several distinct offenses.—State 
V. Alfln, 28 A.2d 649. 129 N.J.Law 
196. 

failure to specify particular offense 

(1) One accused of a criminal of¬ 
fense is entitled to notice of the 
particular offense with which he is 
charged, and such notice Is fatally 
defective if It merely specifies gen- 
eraUy the kind of an offense com¬ 
mitted.—State V. Jessup, 100 P.2d 
969, 98 Utah 482. 

(2) A mere characterization of 
criminal liability arising from facts 
pleaded, as liability for conspira¬ 
cy, will not preclude conviction 
for substantive offense if accused is 
advised of what he has to meet.—^U. 
S. V. Zeuli, C.aA,N.Y., 137 P.2d 845. 
Xdentlfyiiig act 

(1) The crime must be charged 
with certainty, enabling accused to 
distinguish it f^m other violations 
of the same statute.—^Nigh v. State, 
149 N.B. 914, 83 IndJ^pp. 712. 

(2) The act charged as an offense 
must be described with such a de¬ 
gree of certainty as to Identify it 
and distinguish it from other trans¬ 
actions.—^People V. Patrick, 26 N.T, 
S.2d 183, 175 Mlsc. 997. 

(8) lianguage in the indictment 
which Is sufficiently specific to give 
notice of the act made unlawful, and 
exclusive enough to prevent its ap¬ 
plication to other acts, is sufficient. 
—Ousley V. State, 122 So. 731, 154 
Mise. 451. 

(4> The' description of an offense 
need not be given with such a -de¬ 
gree of certainty ^ to distinguish it 


per se from all other cases of a sim¬ 
ilar nature.—Jordan v. State, 3 S.W. 
2d 159, 156 Tenn. 509. 

Mistake as to statute violated 

An indictment which charged a 
single act may be sufficiently cer¬ 
tain although it mistakenly alleged 
that the act violated two statutes.— 
Prussian v. U. S., X.T., 61 S.Ct 223, 
282 U.S. 675, 75 L.Ed. 610, affirming. 
C.C.A., U. S. v. Prussian, 42 F.2d 854, 
certiorari granted Prussian v. U. S., 
51 S.Ct. 82, 282 U.S- 824. 75 L.Ed. 
735, followed in, C.C.A., Harrison v. 
Aderhold, 61 P.2d 1029 and Miller v. 
Aderhold. 61 P.2d 1035. 

Precluding mistake 

An indictment or information must 
particularize the act complained of 
so that its identity cannot be mis¬ 
taken.—Reeves v. State, 162 S.W.2d 
705, 144 Tex.Cr. 270. 

Pxima faoie case 

Indictment which presents facts 
constituting prima facie case is suffi¬ 
cient, and all other matters are for 
defense.—Commonwealth v. Congle- 
ton, 101 S.W.2d 210. 267 Ky. 22. 
TTncertainty due to statute or regtu 
latioa. 

(1) Where a criminal statute 
lacked certainty and charges were 
not yet defined or regulated by the 
administrative agency authorized to 
do so, an indictment under such 
statute is bad for vagueness and 
Indefiniteness.—U. S. v. Willard, D. 
CMich., 8 F.Supp. 356. 

(2) If the indictment rests wholly 
on a regulation which is Indefinite 
the indictment will be held bad for 
indefiniteness,—U. S. v. Sosnowitz 
and Lotstein, D.O.Oonn., 50 F.Supp. 
586. 

(3) However, an indictment is not 
void for vagueness by reason of any 
indefiniteness in regulation where it 
rests wholly on a regulation which is 
definite.—^U. S. v. Sosnowitz & Liot- 
stein, D.C.Conn., 50 F.Supp. 586. 

(4) Information should be as defi¬ 
nite as the statute under which it is 
drawn.—^People v. Cooper, 7 N.E.2d 
882, 366 IlL 113, 110 A.L.R 228. 
Didlotments held, suflloieiit 

(1) Tapping electric line.—State 
V. Pierce, 164 A. 676. 103 Vt. 383. 

(2) Embezzlement by state bank 
officer.—Evans v. State, 8 S.W.2d 
360, 110 Tex.Cr. 666. 

(8) Violation of City Elections 
Act.—^People v. Orlando, 48 N.B.2d' 
677, 380 IlL 107, certiorari denied Or¬ 
lando V. State of Illinois, 63 S.Ct. 
436, 317 U.S. 694, 87 L.Ed. 665. re¬ 
hearing denied 63 S.Ct. 524, 317 U. 
S. 714, 87 L.Ed. 668. | 

S5. U.S.—Holmes v. U. S., C.C.A. 

Neb., 184 P.2d 125—Jackson v. U. i 

S., aCJLMo., 131 F.2d 60^Hewitt 
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V. U. S., C.C.A.MO.. 110 P.2d 1, 
certiorari denied 60 S.Ct. 1089, 3io 

U. S. 641, 84 L Ed. 1049—Case v. U. 
S.. C.C.A.Or.. 6 P.2d 530—U. S. v. 
Dasher, D.C.Pa., 51 F.Supp. 805 
—^U. S. V. Empire Hat & Cap Mfg. 
Co., D.C.I>a., 47 F.Supp. 395—U. 
S. V. Carpenter, D.C.N.Y., 44 p. 
Supp. 654—U. S. V. Allied Chemi¬ 
cal & Dye Corporation, D.C.N.T., 
42 F.Supp. 425—^U. S. v. Shecter, 
D.C.Pa., 35 F.Supp. 11—U. S. v. 
Spain, D.C.I11., 32 F.Supp. 28—U. 
S. V. Rosenzwelg, D.C.Pa., 25 F. 
Supp. 811—^U. S. V. Creech, D.C.D. 

C. , 21 F.Supp. 439—^U. S. v. Noble, 

D. C.N.Y., 18 F.Supp. 808—Rumely 

V. U. S., C.C.A.N.T., 293 P. 532, 
certiorari denied 44 S.Ct. 38, 263 U. 
S. 713, 68 L.Ed. 520. 

Ala.—Seals v. State, 194 So. 677, 29 
Ala.App. 154, reversed on other 
grounds 194 So. 682, 239 Ala. 5— 
Pinson v. City of Birmingham, 136 
So. 868, 24 Ala.App. 482. 

Del—^State v. Caruso, Gen.Sess., 32 
A.2d 771—State v. Adair, 156 A. 
358, 4 W.W.Harr. 585. 

Qa.—^Harris v. State, 138 S.B. 922, 
37 Ga.App. 113. 

Ill.—^People v. Braun, 31 N.B.2d 287, 
375 Ill. 284, affirming 24 N.E.2d 
879, 303 IlLApp. 177. 

Ind.—Stephenson v. State, 179 N.EL 
633, 205 Ind. 141, error dismissed 
186 N.B. 293, 206 Ind. 141—Hunt 
V. State, 159 N.B. 149, 199 Ind. 650 
—^Berry v. State, 148 N.E. 143, 196 
Ind. 258—Davis v. State, 147 N.B. 
766, 196 Ind. 213—Miller v. State. 
139 N.E. 306, 193 Ind. 216—Nigh 
V. State, 149 N.E. 914, 83 Ind.App. 
712. 

Kan.—State v. Blaser, 26 P.2d 593, 
138 Kan. 447. 

Ky.—^Ray v. Commonwealth, 20 S.W. 

2d 484, 230 Ky. 656, 66 A.L.R. 1297. 
Mo.—State v. Maher, 124 S.W.2d 679, 
232 Mo.App. 998—State v. Noell, 
296 S.W. 529, 220 Mo.App. 883. 
N.J.—State V. Borg, 162 A. 788, 790, 
9 N.J.Misc. 59, quoting Oorpxu Jiu 
xis—State v. Welsbord, 131 A. 611, 
4 N.J.Misc. 98. 

N.Y.—^People v. Tremaine, 222 N.Y.S. 
432, 129 Misc. 650. 

:N.C.—State v. Linney, 194 S.B. 470, 
212 N.C. 789. 

! Okl.—Ponder v. State, 126 P.2d 287, 
74 Okl.Cr. 860—Jenner v. State, 114 
P.2d 968, 72 Okl.Cr. 285—Jordan v. 
State, 281 'P. 154, 44 Okl.Cr. 366 
—Smith V. State, 238 P. 238, 31 
OkLCr. 340. 

Or.—State v. Llnvllle, 273 P. 388, 127 
Or. 666. 

P€u—Commonwealth v. Petrillo, 12 
A.2d 817, 388 Pa. 66—Common¬ 
wealth V. Stephens, 17 A.2d 919, 
143 Pa.Super. 894—iJommonwealth 
V. Batch, 188 A. 108, 120 Pa-Super. 
592—Commonwealth v. Mack, 19 
Pa-Dist. & Co., 615. 86 Dauph.Co. 
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give him a fair and reasonable opportunity to pre- I pare his defense,^6 and avail himself of a convic- 


306, afarmed 170 A. 429, 111 Pa. 
Super. 494—Commonwealth v. 
Bachman, 48 LiancL.Ilev. 215. 

Tenn.—^Watson v. State, 12 S.W.2d 
375, 158 Tenn. 212. 

Tex.—^Nichols v. State, 123 S.W.2d 
672, 136 Tex.Cr. 41—^Nogueira v. 
State, 69 S.W.2d 101, 125 Tex.Cr. 
631. 

Vt—State V. Waite, 166 A. 4, 105 Vt 
265. 

31 C.J. P 661 note 95—25 C.J. p 620 
note 48—26 C.J. p 948 note 80— 
27 C.J. p 1018 note 6. 

Theory of case 

It IS essential that what the gov¬ 
ernment conceived to be the true 
theory of the case should clearly ap¬ 
pear in the indictment.—McMullen 

T. U. S., 96 F.2d 574, 68 App.D.C. 302. 

Nature of offense or acousatiou 

(1) The nature of the offense must 
be stated. 

U. S.—Travis v. U. S.. C.C.A.Okl.. 123 
P.2d 268—Lund v. U. S., C.C.A. 
Minn., 19 P.2d 46. 

Ala.—^Kropp v. City of Tuscaloosa, 
197 So. 91. 29 Ala.App. 419—Bos- 
worth V. State, 189 So. 794, 28 Ala 
App. 538. 

Del.—State v. Cook, 175 .A 200, 6 
W.W.Harr. 298. j 

D.C—Beard v. U. S., 82 F.2d 837, I 
65 App.D.C. 231, certiorari denied 
56 S.Ct 675. 298 U.S. 655, 80 LEd. 
1382—Mendelson v. U. S., 58 F.2d 
532. 61 APP.D.C. 127. 

Ind.—Lodyga v. State. 179 N.R 542, 
203 Ind. 494. 

Ky.—Reed v. Commonwealth, 135 S 
W.2d 867, 281 Ky. 189—Common¬ 
wealth V. Branham, 120 S,W.2d 
234, 274 Ky. 730. 

La.—State v. Anderson, 114 So. 598, 
164 La. 696. 

Md.—State v. Magaha, 32 A.2d 477— 
Wimpling v. State. 189 A. 248, 171 
Md. 362. 

Mo.—State v. Maher, 124 S.W.2d 
679, 232 Mo.App. 998. 

N.J.—Minochian v. City of Paterson, 

143 A. 825, 105 N.J.Law 73, re¬ 
hearing denied 146 A. 869, 7 N.J. 
Mlsc. 466, and affirmed 149 A. 61, 
106 N.J.Law 436. 

Or.—State v. Coffman, 136 P.2d 687. 
Tex.—Street v. State, 163 S.W.2d 210, 

144 Tex.Cr. 357—^Nichols v. State, 
123 S.W.2d 672, 136 Tex.Cr. 41. 

<2) Accused must be apprised of 
the nature and cause or character 
of the accusation.—Sparks v. U. S., 
C.CA-Tenn.. 90 P.2d 61—U. S. v. 
Perlstein, D.C.N.J., 39 F.Supp. 965, 
affirmed. aC.A., 126 F.2d 789, certio¬ 
rari denied Perlstein v. U. S.. 62 g. 
Ot 1106, 316 U.S. 678, 86 L.Bd. 1762 
—^U. S. v. U. S. Gypsum Co., D.C.D.C., 
37 F.Supp. 398. 

<3) Test of sufficiency of indict¬ 
ment is whether material averments 

42e.J.S.-62 


thereof are stated with such certain¬ 
ty as to apprise accused of nature 
and cause of charge against him.— 
Switzer v. State. 8 N.E.2d SO, 211 
Ind. 690—^^Tiitney v. State, 188 N.E. 
779, 206 Ind. 662—Foust v. State, 161 
N.R 371, 200 Ind. 76. 

(4) If information sufficiently in¬ 
forms accused of cause and nature 
of accusation for murder, it suffi¬ 
ciently informs him of cause and 
nature of accusation for manslaugh¬ 
ter.—State V. Gondeiro, 268 P. 507, 
82 Mont 530. 

Be<itdsite certainty 

(1) Indictment should contain 
plain and concise statement of 
charge against accused.—^Kirchman 
V. State. 241 N.W. 100, 122 Neb. 624. 

<2) The charge in the indictment 
should be so alleged as to be in¬ 
telligible in Its legal requisites, and 
inform accused what he has to meet. 
—People V. Dacey, 3 N.Y.S.2d 166, 
166 Misc. 827. 

(3) Accused is entitled to know 
what he is required to defend by 
reading indictment.—^People v. Klein, 
288 N.T.S. 146, 159 Misc. 465. 

<4) Indictment need not state of¬ 
fense so precisely that one deter¬ 
mined to be misled will have no 
basis for plausible contention sup¬ 
porting his self-imposed mistaken 
i conclusions.—State v. Christy, 282 P. 

I 105, 131 Or. 314. 

(5) An indictment should state 
distinctly the crime charged, and 
with reasonable certainty time and 
place of commission in language in¬ 
telligible to ordinary mind.—People 
V. Cuchlara, 204 N.Y.S. 681, 209 App. 
Div. 326. 

(6) An indictment which reason¬ 
ably apprises accused of offense and 
is complete in describing acts con¬ 
stituting the offense, if it otherwise 
complies with criminal code, is suf¬ 
ficient.—^Rose V. Commonwealth, Ky., 
171 S.W.2d 435. 

<7) Indictment need only name of¬ 
fense and inform accused of partic¬ 
ulars of charge.—^People v. Seitz, 277 
P. 1069. 

Knowledge of poison of common un¬ 
derstanding 

An information or Indictment 
which states the essential elements 
of the crime sufficiently to enable 
a person of common understanding 
to know what is meant or intended 
is sufficient. 

Ala.—Wetzel v. State, 140 So. 620, 
25 Ala.App. 38—^Presnal v. State, 
129 So. 480, 23 Ala.App. 578. 

Cal.—^People v. Shearer, 256 P. 611, 
83 CaLApp. 321—^People v. Car¬ 
mona, 251 P. 315, 80 Cal.App. 159. 
D.C.—^U. S. V. Geare, 293 F. 997, 54 
App.D.C. 30. 


Hawaii—Territory v. Yoshimura, 35 
Hawaii 324. 

Idaho.—State v. Basinger, 271 P. 325, 

46 Idaho 775. 

Ky.—^Easterling v. Commonwealth, 
287 S.W. 972, 216 Ky. 541—Helton 

V. Commonwealth, 260 S.W. 345, 
202 Ky. 516—^Merdlth v. Common¬ 
wealth, 252 S.W. 894, 199 Ky. 644. 
N.Y.—People v. Auerbach, 252 N.Y.S. 
282, 140 Misc. 767. 

Okl.—^Holleman v. State, 125 P.2d 
239, 74 Okl.Cr. 258—^Armour v. 
State, 112 P.2d 1116, 72 Okl.Cr. 44 
—^Norris v. State, 96 P.2d 540, 68 
OkLCr. 172—Blair v. State. 293 P. 
275, 49 Okl.Cr. 206—Keasler v. 
State, 259 P. 1059, 38 Okl.Cr. 255 
—Williams V. State, 258 P. 1066, 38 
OkLCr. 1—Whitfield v. State, 256 
P. 68, 37 OkLCr. 37. 

S.D.—State v. Egan, 195 N.W. 642, 

47 S.D. 1. 

Wash.—State v. Dodd, 74 P.2d 497. 
193 Wash. 26—State v. Wray, 253 
P. 801, 142 Wash. 530. 

26. U.S.—^U. S. V. Armour & Co., 

C. C.A.OkL, 137 F.2d 269, revers¬ 
ing, D.C.. 48 F.Supp. 801—^Kane v. 
U. S.. C.C.AMO.. 120 F.2d 990— 
Pierce v. U. S., C.C.A.Tenn., 86 F. 
2d 949, reversing, D.C., U, S. v. 
Pierce, 13 F.Supp. 301—^Enrique 
Rivera v. U. S., C.C.A.Puerto Rico, 
67 F.2d 816—Capone v. U. S., CC. 
AIIL, 56 P.2d 927, certiorari de¬ 
nied 52 S.Ct 503, 286 U.S. 553. 76 
L.Ed. 1288—^Davis v. U. S., C.CA. 
N.C., 49 P.2d 267, certiorari denied 
61 S.Ct 657, 283 U.S. 659, 76 L.Bd. 
1465—Blum v. U. S.. C.C.A.Mich., 
46 P.2d 850—Skelley v. U. S.. C.C.A. 
Okl., 37 F.2d 503—Goulson v. U. S.. 
aC.A.Micli., 16 P.2d 44—Ford v. 
U. S.. C.C.ACaL, 10 P.2d 339, cer¬ 
tiorari granted 46 S.Ct. 475, 271 U. 
S. 652, 70 L.Bd. 1133, affirmed 47 
S.Ct. 631, 273 U.S. 693, 71 L.Ed. 
793—U. S. V. Waltham Watch Co.. 

D. C.N.Y., 47 F.Supp. 624—U. S. v. 
Empire Hat & Cap Mfg. Co., D.C. 
Pa., 47 ‘F.Supp. 396—U. S. v. 
Wayne Pump Co., D.C.IIL, 44 P. 
Supp. 949—^U. S. V. Perlstein, D. 
C,N.Y., 39 F.Supp. 965, affirmed, C. 
CA, 126 P.2d 789, certiorari de¬ 
nied Perlstein v. U. S., 62 S.Ct. 
1106, 316 U. S. 678, 86 L.Ed. 1752. 

D.C.—U. S. v. Geare, 293 F. 997, 54 
App.D.C. 30. 

Ill.—^People V. Hughey, 47 N.R2d 77, 
882 IlL 136, reversing 41 N.R2d 
336, 314 IlLApp: 228—^People v. 
Brunkala, 194 NJL 318, 359 IIL 206 
—^People V. Donaldson, 173 N.R 
367, 341 IIL 369—^People v. Cox, 
172 N,R 64, 840 IIL 111, 69 AL.R. 
1216—^People v. Glassberg, 168 N. 
R 108, 326 IIL 379—^People v. Wes- 
terdahl, 146 N.R 737, 316 Ul. 86 
—^People V. Wooley, 276 IlLApp. 
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tion or acquittal as a bar to further prosecution j arising out of the same facts.*^ Such certainty is 


378—^People v. Curtis, 233 Ill.App. 
13. 

Ind,—Brockway v. State, 138 N.E. 88, 
192 Ind. 656. 26 1338. 

Iowa.—State v. Neuhart, 292 N.W. 

791, 228 Iowa 1055. 

La.—State v. Verdin. 187 So. 666, 192 
La. 275. 

Me.—State v. Martin, 187 A. 710. 
134 Me. 448. 

Md.—State v. Magaha, 32 A-2d 477. 
Miss.—Graves v. State, 99 So. 364, 
134 Miss. 547. 

X.J.—State V. Weisbord, 131 A 611, 

4 N.J.Misc. 93. 

N.Y.—^People v. BogdanofC, 171 N.E. 
890, 254 N.T. 16, 69 ALB. 1378 
—People V Lee Poon, 294 N.Y.S. 
872, 250 App.Div. 616, reversed on 
other grounds 9 N.E.2d 847, 275 
N.Y 229. 

N.C,—State v. Linney, 194 S.E. 470, 
212 N.C. 739. 

Ohio.—Carleton v. State, 163 N.E. 

311, 29 Ohio App. 187. 

Okl.—^Handley v. State, 102 P.2d 947, 
69 OkLCr. 321—Hayes v. State, 65 
P.2d 1242. 61 Okl.Cr. 106—Doug¬ 
las V. State. 47 P.2d 315, 57 Okl.Cr. 
154—Shemll v. State. 287 P. 747, 
47 OkLCr. 275—Stme v. State, 277 | 
P. 598, 43 OkLCr. 76—McClure v. 
State. 275 P. 1073. 42 OkLCr. 302, 
rehearing 263 P. 161, 39 OkLCr. 
57—Scott V. State, 268 P. 312, 40 
Okl.Cr. 296—Whitfield v. State, 256 
P. 68, 37 Okl.Cr, 37—^Appelget v. 
State, 243 P. 265, 33 OkLCr. 136. 

Or.—State v. Coffman, 136 P,2d 687. 
Tenn.—Stanley v. State, 104 S.W.2d 
819. 171 Tenn. 406. 

Utah.—State v. Pritchett, 34 P.2d 
704, 87 Utah 104, set aside on oth¬ 
er grounds 48 P.2d 451, 87 Utah 
109. 

Vt.—State V. Gosselin, 6 A 2d 14, 110 
Vt. 361—State v. Van Ness, 199 
A 759, 109 Vt. 392, 117 AL.R. 415 
—State V. Wersebe, 181 A 299, 
107 Vt. 529—State v. Caplan, 135 
A 705. 100 Vt 140, followed in 
State V. Williams, 135 A 713, 100 
Vt 160. 

Va—^Mundy v. Commonwealth, 171 S. 

E. 691, 161 Va 1049. 

Wyo.—State v. Hiteshew, 292 P. 2, 
42 Wyo. 147—State v. Franz, 267 
P. 89. 38 Wyo. 352. 

31 aj. p 661 note 96. 

Extent of reduireanent 
An indictment should fully inform 
Accused of nature of charge so as to 
enable him to prepare any defense 
he might have, and nothing more 
Specific in matter of form is re- 
duifed of It.—Zuziak v. U. S., C.C.A 
OmU 119 F.^d 140. 
lidentiifldatibiL of piimary faots 
^"Ah aoetised is not only entitled 
^ ^f 'H^ht to such information as 
is r^sds^bly''necessary to prepara- 
bis defuse,' but the contro¬ 


versial issues should be narrowed 
to extent of which they are suscepti¬ 
ble, particularly where trial of facts 
by jury must proceed without seri¬ 
ous interruption, but this does not 
mean that specific Identification of 
particular constituent primary facts 
should be required where, by reason¬ 
able investigation in the light of in¬ 
formation contained in the indict¬ 
ment, or otherwise furnished by the 
prosecution, accused will not be prej¬ 
udicially surprised.—^U. S. v. U. S. 
Gypsum Co., D.C.D.C., 37 PSupp. 398. 
XnformatioiL as to proposed proof 

(1) The accusation should be suf¬ 
ficiently certain to inform accused 
of the charge against him and the 
character of the proof which would 
be brought against him. 

Ind.—Garrison v. State, 193 N.R 587, 
208 Ind. 690—^Nigh v. State, 149 
N.B. 914, 83 Ind.App. 712. 

Ohio.—^Hitchcock v. State, 190 N.E 
773, 47 Ohio App. 90. 

Tex.—Nichols v. State, 123 S.W.2d 
672, 136 Tex.Cr. 41. 

(2) An accused is entitled to be 
advised of the specific acts with 
which he is charged in order that 
he may adequately prepare his de¬ 
fense, but he is not entitled to re¬ 
quire the government to disclose in 
detail the evidence on which it ex¬ 
pects to rely.—U. S. v. McKay, D.C. 
Mich., 45 P.Supp. 1007. 

Misleading avermasts 

(1) Charge must be so stated that 
It will not mislead aceused and em¬ 
barrass him in preparation of de¬ 
fense.—Neumann v. State, 166 So. 
237, 116 Fla. 98. 

(2) The accusations must be fair¬ 
ly made to the end that accused be 
not deceived or misled by the plead¬ 
ing, and an accused has a right to 
assume that an offense stated in an 
indictment or information is all he 
is accused of.—State v. Liovejoy, 96 
P.2d 132, 60 Idaho 632. 

27. U.S.—Knight v. U. S., C.C.A 
Iowa, 137 F.2d 940—Hewitt v. U. 
S., C.C.AMO., 110 P.2d 1, certiorari 
denied 60 S.CL 1089, 310 U.S. 641, 
84 L.Bd. 1049—Rees v. U. S., C.C. 
AMd., 96 F.2d 784—^Lonergan v. 
U. S., C.C.AWash., 88 F.2d 591, 
certiorari granted 58 S.Ct. 18, 302 
U.S. 663, 82 L.Ed. 512, reversed on 
other grounds 58 S.Ct. 430, 303 
U.S. 33, 82 L.Ed. 630—Southern 
Ry. Co. V. U. S.. CGAAla., 88 P. 
2d 31—Simon v. U. S., C.C.AMIch., 
78 P.2d 464—Enrique Rivera v. 
U. S., C.C.APuerto Rico, 57 P.2d 
816—Capone v. U. Si, C.C.AI1L, 56 
F.2d 927, certiorari denied 52 S.Ct. 
603, 286 U.S. 653, 76 L.Bd. 1288— 
Davis v. U. S., C.CA.N.a, 49 P.2d 
267, certiorari denied 51 S.Ct. 
667, 283 U.S. 659, 76 L.Bd. 1466— 

978 


Blum v. U. S., C.C.AMich., 46 P.2d 
850—Skelley t. U. S., C.C.AOkl., 
87 P.2d 603—U. S. v. Herzig, D.C. 
N.Y., 26 F.2d 487—Partson v. U. 
S., C.C.AMO., 20 P.2d 127—Lynch 
V. U. S., C.C.AOkL, 10 P.2d 947— 
Ford v. U. S., C.C.ACal., 10 F.2d 
339, certiorari granted 46 S.Ct 
475. 271 U.S. 652, 70 L.Bd. 1133, 
affirmed 47 S.Ct 531, 273 U.S. 593, 
71 L.Ed. 793—Haynes v. U. S.. C. 

C. AN.Y., 4 P.2d 889, certiorari de¬ 
nied Schopp V, U. S., 45 S.Ct, 638, 
268 US. 703, 69 L.Bd. 1166. and 
Van Bngelen v. U. S., 45 S.Ct. 638, 
268 U.S. 703, 69 L.Bd. 1166—U. 
S. V. Krupnlck, D.C.N.J., 61 P.Supp. 
982—U. S. V. Waltham Watch Co., 

D. C.N.Y.. 47 F.Supp. 524—U. S. v. 
Wayne Pump Co., D.C.I1L, 44 P. 
Supp. 949—^U. S. V. Carpehter, D. 

C. N.Y., 44 F.Supp. 664—U. S. v. 
Foote, D.C.DeL, 42 F.Supp. 717— 

U. S. v. Perlstein, D.C.N.J., 39 P. 
Supp. 965, afifirmed, C.C.A., 126 P. 
2d 789, certiorari denied Perlstein 

V. U. S.. 62 S.Ct. 1106, 316 U.S. 
678, 86 LuBd. 1762—U. S. v. Creech. 

D. C.D.C., 21 F.Supp. 439—U. S. v. 
Noble, D.C.N.Y., 18 P.Supp. 808. 

Ala.—Seals v. State. 194 So. 677, 29 
Ala.App. 154. reversed on other 
grounds 194 So. 682, 239 Ala. 5. 
Ark.—Smith v. State, 136 S.W.2d 
673, 199 Ark. 900. 

Cal.—^People v. Horiuchi, 300 P. 467, 
114 CaLApp. 416. 

Del.—State v. Cook, 176 A 200, 6 

W. W.Harr. 298. 

Fla.-Padgett v. State. 170 So. 175, 
126 Fla 67—Neumann v. State, 166 
So. 237, 116 Fla. 98. 
m.— People v. Clavey, 189 N.E. 364, 
355 Ill. 358—People v. Curtis, 233 
IlLApp. 13. 

Ind.—State v. Rardon, 46 N.B.2d 605 
—State V. Brown, 196 N.B. 696, 
208 Ind. 662—Garrison v. State, 193 
N.E. 687, 208 Ind. 690—Hunt v. 
State, 169 N.B. 149, 199 Ind. 650— 
Brockway v. State, 138 N.B. 88, 192 
Ind. 666, 26 AL.R. 1838. 

Me.—State v. Peterson, 4 A2d 835, 
136 Me. 165. 

Md.—State v. Magaha, 32 A2d 477— 
Wimplmg V. State, 189 A 248, 171 
Md. 362—State v. Lassotovitch, 169 
A 362, 162 Md. 147. 

Mo.—State v. Hogan, 31 Mo. 340. 
N.J.—State V. Borg, 162 A 788, 790, 
9 N.J.Misc. 69, quoting Oozpcui Ju¬ 
ris—State V. DeLaney, 122 A 890, 
1 N.J.Misc. 619. 

N.Y.—^People v. Bogdanoff, 171 N.B. 
890. 264 N.Y. 16, 69 AL.R. 1378— 
People V. Lee Poon, 294 N.T.S. 
872, 250 App.Div. '616, reversed on 
other grounds 9 N.B.2d 847, 276 
N.Y. 229. 

N.C.—State v. Linney, 194 S.B. 470. 
212 N.C. 739-—State v. Williams, 
186 S.E. 661, 210> N.C. 159. 
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also required that the court, on an inspection of 
the indictment or information, may determine that 
an offense has been committed ,2 8 and may confine 
the evidence on the trial to the issues presented,29 
that the court^o or jury^i may understand the of¬ 
fense which it is intended to charge and which they 
are to try, that the jury may be able to deliver an 
intelligible verdict or that the jury may appear to be 
warranted in their verdict,82 that the jury may not 
base their verdict on evidence of a crime other than 
that on evidence of which the indictment was bas- 
ed,^^ and that a reviewing court may determine 
from the record whether or not error has been com- 
mitted.84 It is generally held that an indictment or 
information should be sufficiently certain that in 


case of conviction the court may determine what 
punishment should be imposed,85 but an indictment 
in a statutory form has been held sufficient, al¬ 
though it might have been open to the objection at 
common law that it did not inform the court what 
penalty to impose.^® Whatever is indispensably nec¬ 
essary to be proved to warrant a conviction must 
as a general rule be alleged.®^ 

Under modern rules as to certainty, the indict¬ 
ment, information, or complaint is sufficient if 
it states specifically the elements of the offense with 
sufficient particularity to apprise accused of the 
crime charged and to enable him to prepare his de¬ 
fense and permit a conviction or acquittal to be 
pleaded in bar of a subsequent prosecution for the 


Ohio.—Carleton v. State, 163 N.EL 
311, 29 Ohio App. 187. 

Okl.—Daves v. State, Cr.. 141 P.2d 
603—^Holleman v. State, 126 P.2d 
239, 74 Okl.Cr. 258—Douglas v. 

State, 47 P.2d 215, 67 Okl.Cr. 164— 
Stine V. State, 277 P. 598, 43 Okl. 
Cr. 76—Scott V. State. 268 P. 312, 
40 Okl.Cr. 296—Whitfield v. State, 
256 P. 68. 37 Okl.Cr. 37—Hewett v. 
State, 262 P. 1109, 36 OkLCr. 167 
—^Appelget V. State, 243 P. 256, 33 
Okl.Cr. 136. 

Or.—State v. Coffman, 136 P.2d 687. 
Tex.—Gilliam v. State, Cr., 167 S.W. 
2d 628—Burck v. State. 106 S.W. 
2d 709, 132 TexCr. 628—Rodgers 
V. State. 14 S.W'.2d 1035, 111 Tex 
Cr. 441. 

VtaiL —State v. Pritchett, 34 P.2d 
704, 87 Utah 104. set aside on other 
grounds 48 P.2d 461, 87 Utah 109. 
Vt.—State V. Gosselin, 6 A.2d 14, 
110 Vt. 361—State v. Van Ness, 199 
A. 769, 109 Vt. 392, 117 A.L.R. 415 
—State V. Wersebe. 181 A. 299, 
107 Vt. 529—State v. Waite, 166 A. 
4, 106 Vt 266—State v. Caplan, 135 
A. 705, 100 Vt 140, followed in 
State V. Williams, 136 A- 713, 100 
Vt 160. 

Va.—^Mundy v. Commonwealth, 171 S. 

E. 691, 161 Va, 1049. 

Wyo.—State v. Fl-anz. 267 P, 89, 38 
Wyo. 352. 

31 C.J. p 661 note 97. 

Constitutional provisions as substan¬ 
tial redeclaration of rule see su¬ 
pra § 90. 

Sufficiency to support plea of for¬ 
mer acquittal see Criminal Law S 
246. 

Absence of desoziptloiL of offense in 

indictment Is not test of certainty re¬ 
quired for protection against fur¬ 
ther prosecutions.—^Jordan v. State, 
3 S.W.2d 169, 166 Tenn. 609. 

28. N.T.—^People v. Knapp,' 274 N. 
Y.S. 86, 162 Misc.' 868,. affirmed 276 
N.T.S. 637, 242 App.Dlv. 811. 
N.a—State V. Cole, 163 S.R 694, 202 
N.G. 692. 

81 C.J. p 662 note 98. • . - 


The test in determining validity of 
indictment is whether language 
thereof is sufficient to make it judi¬ 
cially apparent that an offense has 
been committed.—^Joseph L. Sigretto 
& Sons V. State. 24 A,2d 199, 127 N. 
J.Law 578. 

Offense within, juxisdiction 
Indictment must be stated with 
such precision that court can see 
that criminal offense has been com¬ 
mitted within its Jurisdiction.—^Peo¬ 
ple V. Strong, 2 N.E.2d 942, 363 Ill. 
602. 

Offeoibe not designated by name 

Where the facts allegedly consti¬ 
tuting a misdemeanor are alleged, 
instead of designating the offense by 
its name, the facts must be alleged 
with sufficient definiteness and accu¬ 
racy to enable the Judge to see that 
an offense is charged.—Collins v. 
State, 185 So. 779. 28 Ala.App. 400. 

29. Ga,—Wingard v- State, 13 Gx 
396 

Ind.—MlUer v. State, 139 N.B. 306, 
193 Ind. 216—^Keller v. State, 61 
Ind. 111. 

Mo.—State v. Maher, 124 S.W.2d 679, 
232 Mo.App. 998. 

31 C.J. p 662 note 99. 

30. U.S.—Southern Ry. Co. v. U, S., 
C.C.A.Ala,, 88 F.2d 31—U. S. v. 
Dasher, D.C.Pa,, 61 P.Supp. 806. 

Ill.—^People v. Hughey, 47 N.B.2d 
77, 382 IlL 186, reversing 41 N.B. 
2d 386, 314 IlLApp. 228—People v. 
Brunkala, 194 N.E. 318, 369 Ill. 206. 
Ind.—Garrison v. State, 193 N.B. 687, 
208 Ind. 690—Miller v. Stete, 139 
N.B. 306, 193 Ind. 216. 

Mo.—State v. Maher, 124 S.W.2d 
679, 232 Mp.App. 998. 

31. Colo.—Carr v. People, 63 P.2d 
1221, 99 Colo. 477, followed in O’¬ 
Toole V. People, 63 P.2d 1224, 99 
Colo. 483—Schreiner, v. People, 36 
P.2d 764, 96 Colo. 392—People v. 
Apostolos, 213 P. 331, 73 Colo.^ 71. 

Ill.—^People V. Hughey, 47 N,B.2d 
77, 382 Ill. 186, .reversing 41 NJB. 
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2d 336, 314 IlLApp. 228—People v. 
Brunkala, 194 N.B. 318, 359 Ill. 
206—People v. Donaldson, 173 N.B. 
357, 341 IlL 369—People v. Cox 
172 N.B. 64, 340 IlL 111, 69 A.LuR. 
1215—^People v. Glassberg, 158 N. 
E. 103, 326 IlL 379—People v. 
Wooley, 275 IlLApp. 378. 

Ind.—Garrison v. State, 198 N.B. 
587, 208 Ind. 690—Miller v. State, 
139 N.B. 306, 193 Ind. 216. 

Mo.—State v. Maher, 124 S.W.2d 679, 
232 Mo.App. 998. 

Pa.—Commonwealth v. DeGrange, 97 
Pa.Super. 181. 

32. N.T.—^People v. Patrick, 26 N. 
T.S.2d 183, 176 Misc. 997. 

27 aJ. p 1018 note 6. 

33. Ind.—State v. Brown, 196 N.B. 
696, 208 Ind. 562. 

34. Ga.—Wingard v. State, 13 Ga. 
396. 

N.H.—State v. Gary, 36 N.H. 359. 

31 CLJ. p 662 note 1. 

35. Pa.—Commonwealth v, Steph¬ 
ens, 17 A.2d 919, 143 Pa.Super. 394 
—Commonwealth v. Batch, 183 A. 
108, 120 Pa.Super. 592. 

31 C.J. p 662 note 2. 

33. Vt.—State V. Comstock, 27 Vt 
553. 

37. La.—State v. Gendusa, 182 So. 
669, 190 La. 422. 

Tex—Nichols v. State, 123 S.W.2d 
672, 186 TexCr. 41—^Weinberger v. 
SUte, 98 S.W.2d 856, 131 TexCr. 
308, followed in Barrow v. State, 
98 S.W,2d 358, 131 TexCr. 272— 
Waghalter v. State, 70 S.W.2d 420, 
126 TexCr. 89—^Bush v. State, 260 
S.W. 674, 97 TexCr. 219. 

31 C.J. p 662 note 4. 

Coavexseily, an Indictment need not 
allege noatters not necessary to be 
proved. 

Or.—State v. Dormitzer, 261 P. 426, 
123 Or. 165. 

Va.—^Mitchell v. Commonwealth, 127 
S.B. 368, 141 Va. 641—Gilreath v. 
Commonwealth, 118 S.E. 100, 136 
Va. 709. 
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ame offense,38 and, as stated by some courts, to in- | dicate to the court the correct judgment to be pro- 


8. U.S.—^Hagner v. TJ. S., 62 S.Ct. 
417. 2S5 U.S. 427, 76 L..Ed. 861, 
affirming 54 P.2d 446, 60 App.D.C. 
335, certiorari granted 52 S.Ct 
209, 284 U.S. 614, 76 L.Ed. 524— 
Clemons v. U. S., C.C.A.Md., 137 
P.2d 302—^U. S. V. Armour & Co., 

C. C.A.Okl., 137 F.2d 269. reversing. 

D. C., 48 F.Supp. 801—NTye v. U. S.. 
C.C.A.N.C., 137 P.2d 73—Holmes v. 

U. S.. C.C.A.Neb.. 134 F.2d 125— 
Jackson v. U. S.. C.C.A.M 0 ,. 131 F. 
2d 606—Rose v. U. S. C.C.A.OkL, 
128 P.2d 622—Keys v. U. S.. C.C.A. 
Mo., 126 F.2d ISl, certiorari de¬ 
nied 62 S Ct. 1296, 316 U.S, 694, 86 
Ii.Ed. 1764—^Bersio v. U. S., C.C.A. 
:Nr.C.. 124 P,2d 310—Travis v. U. S.. 
C.C.A,OkL. 123 P.2d 268—Graham 

V, U. S.. G.C.A.N.M., 120 P.2d 543 
—Morris v. U. S.. C.C.A.IA, 112 
F.2d 522, certiorari denied 61 S. 
Ct. 41, 311 U.S. 653, 85 L.Ed. 418— 
Hewitt V. U. S.. C.C.A.MO., 110 F. 
2d 1, certiorari denied 60 S.Ct. 
1089, 310 U.S. 641. 84 L.Ed. 1409— 
U. S. V. Goldsmith. C.C.A.hr.T.. 108 
F.2d 917, certiorari denied Gold¬ 
smith V. U. S.. 60 S.Gt. 715, 309 
U.S. 678. 84 L.Ed. 1022. rehearing 
denied 60 S.CL 1073. 310 U.S. 657, 
84 LuEd. 1420, and 61 S.Ct 956. 313 

U. S. 599. 85 L.Ed. 1551—Hartwell 

V. U. S., C.C.A.Ala., 107 F.2d 359— 
Woolley V. U. S., C.C.A.Cal,. 97 F.2d 
258, certiorari denied 59 S.Ct 73, 
305 US. 614, 83 L.Ed. 391—Bogy v. 
U. S.. aC.A.Tenn,. 96 F.2d 734, af¬ 
firming, D.C., U. S. V. Bogy, 16 F. 
Supp. 407, certiorari denied Bogy v. 
U. S.. 59 S.Ct 68, 305 U.S. 608, 83 
L.Ed. 387—Center v. U. S., C-CA. 
S.C., 96 F.2d 127—Stumbo v, U, S,. 
C.C.A.Ky., 90 F.2d 828. certiorari 
denied 58 S-Ct 282, 302 U.S. 755, 
82 L.Bd. 584—Sparks v. U. S., C.C. 
A.Tenn.. 90 P.2d 61—^Lonergan v. 
U S., C.C.A.Wash., 88 F.2d 591, 
certiorari granted 58 S.Ct 18, 302 
U.S. 663. 82 L.Ed. 512, reversed on 
ether grounds 58 S.Ct 430, 303 U. 
S. 33, 82 L.Ed. 630—Southern By. 
Co. V. r. S., C.C.A.Ala., 88 P.2d 31 
—Pierce v. U. S., C.C.A.Tenn., 86 
F.2d 949, reversing, D.C., U. S. v. 
Fierce, 13 F.Supp. 301—^Laska v. 
U. S., C.C.A.Okl.. 82 P.2d 672, cer¬ 
tiorari denied 56 S.Ct 957, 298 
US. 689. 80 LuEd. 1407—Outlaw v. 
U. S.. C.C.A.Tex.. 81 P.2d 806. cer¬ 
tiorari denied 56 S.Ct 747, 298 U. 
S. 665, 80 L.Ed. 1389—Simon v. 
U. S., C.C.A.Mich., 78 P.2d 454— 
Claiborne v. U. S., C.C.A.M 0 .. 77 

’ F.2d 682—^Poster v. U. S., C C.A. 
HIM., 76 F.2d 183—Kerns v. U. S., 
C.C.A.OkL, 74 F.2d 861—U. S. v. 
*!Park ’ Avee ‘ Pharmacy, C.C.A.N.Y., 
56 F.2d 763—Miller v. U. S.. CCA. 
^Pa.,‘6#"F“.2d^ B4l6, certiorari denied 
62 ti* fe84 ’U.a 661. 76 L.Ed. 
^662,"and foi^o^ed^ln Ptazza v. U. 
a. C.GA,N.Y.. 59 F.2d 1071—Olm- 


stead V. U. S., QC.A.Or., 29 P.2d 
239, certiorari denied 49 S.Ct 346. 
279 U.S. 849. 73 L.Ed. 993—U. S. 
V. Herzig, D.C.N.T., 26 P.2d 487— 
Olmstead v. U. S, C.C.A.Wash., 19 
P.2d 842, 53 A.L.R 1472, certiorari 
denied 48 S.Ct 117, 275 U.S. 557. 72 
L.Ed. 424, and certiorari granted 
48 S.Ct 207, 276 U.S. 609, 72 L Ed. 
729. affirmed 48 S.Ct 564, 277 U.S. 
438, 72 L.Ed. 944, 66 A.L.R. 376— 
Myers v. U. S., C.C.A.Neb., 16 P. 
2d 977—DeirAira v. U. S.. C.C.A. 
Cal.. 10 P.2d 102—Gray v. U. S., C. 

C. A.Cal., 9 P.2d 337—U. S. v. Dash¬ 
er, D.C.Pa., 61 F.Supp. 805—U. S. 
V. Chamey, D.C.Masa, 50 F.Supp. 
SSl—XJ. S. V. Steinberg. D.C.Mass.. 
48 F.Supp. 182—^U. S. v. Empire 
Hat & Cap Mfg. Co., D.C.Pa., 47 
F.Supp. 395—^U. S. V. Kemler, D.C. 
Mass., 44 F.Supp. 649—^U. S. v. 
Allied Chemical & Dye Corpora¬ 
tion, D.C.N.Y., 42 P-Supp. 426—U. 
S. V. Cason, D.C.La., 39 F.Supp. 730 
—U. S. V. Shecter, D.C.Pa.. 36 F. 
Supp. 11—U S. V. Spain, D.C.I11.. 
32 F.Supp. 28—U. S. v. Gilbert 

D. COhio, 31 F.Supp. 196—U. S. v. 
Main, D.C.Tex., 28 F.Supp. 650— 
U. S. V. Hosenzweig, D.C.Pa., 25 
F.Supp. 811—^U. S. V. Otero, D.C. 
Tex, 6 F.Supp. 201—^U. S. v. So- 
tak, D.C.Pa., 2 F.Supp. 823—Simp¬ 
son V. U. S., C.C.A.Alaska, 289 F. 
188, certiorari denied 44 S.Ct. 35, 
268 U.S. 707, 68 L.Bd. 517—Bren¬ 
ner V. U. S., C.C.A.N.Y., 287 F. 636. 

Ala.—Curry v. State, 176 So. 810, 27 
Ala.App. 672, certiorari denied 176 
So. 811, 235 Ala. 7. 

Ark.—Huff V. State, 261 S.W. 664, 164 
Ark. 211. 

Cal,—^People v. Smith, 129 P.’2d 732, 
64 CaLApp.3d 687—^People v. Bu- 
sick, 89 P,2d -657, 32 Cal.App.-2d 
316—Bx parte Lake, 266 P. 325, 
89 CaLApp. 890—^People v. Pronk, 
256 P. 777, 82 Cal.App. 4«5—Peo¬ 
ple V, Green, 223 P. 1004, 65 CaL 
App. 234. 

Colo,—Johnson v. People, 138 P.2d 
789, 1-10 Colo. 283. 

Del—State v. Morrow, 10 A.2d S30, 
1 Terry 363. 

D.C.—^Beard v. U. S., 82 P.2d 837, 65 
App.D.C 231, certiorari denied 66 
S,Ct 676, 298 U.S. 655, 80 L.Bd. 
1382—^Mendelson v. U. S., 68 F.2d 
•532, 61 APP.D.C. 127—U. S. v. 

Geare, 293 F. 997, 64 App.D.C. 30. 
Fla.—^Henson v. State, 192 So. ISS, 
140 Fla. 412—Sallas v. State, 124 
So. 27, 98 Fla. 464. 

Hawaii—Territory v. Yoshlmura, 35 
Hawaii 324. 

Ill.—^People V. Kobylak, 60 N.E.2d 
466, 383 Ill 432—^People v. Braun, 
31 N.B2d 287, 375 HI 284, affirm¬ 
ing 24 N.B.2d 879, 803 HLApp. 177 
—^People V. Moore, 14 N.B.2d 494, 
368 III. 456—^People v. Shaver, 11 
H.SI2d 400, 367 Ill 339, affirming 
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7 >r.E.2d 1*0, 289 IlLApp. 612, 
transferred, see 4 N.B 2d 471, 364 
Ill. 326—People v. Green, 199 N. 

E. 278, 362 Ill 171—People v. 

Flanagan, 170 N.E. 265, 338 Ill. 
353. 

Ind.—Dunlap v. State, 180 N,E. 475, 
205 Ind. 384, error dismissed 186 
hr.B. 764, 205 Ind. 384—Lodyga v. 
State, 179 N.E. '542, 203 Ind. 494— 
Foust V. State, 161 N.B. 371, 200 
Ind. 76—Barber v. State, rlo5 N.E. 
819, 199 Ind. 146. 

Iowa.—City of Des Moines v. Pugh, 
2 N.W.2d 754, 231 Iowa 1283. 

Kan.—State v. Richardson, 28 P.2d 
251, 138 Kan. 471. 

Ky.—Commonwealth v. Branham, 
120 S.W.2d 234, 274 Ky. 730— 

Green v. Commonwealth, 105 S.W. 
2d 585, 268 Ky. 475. 

Leu—State v. Anderson, 114 So. 598, 
164 La. 696. 

Mich.—^People v. Tenerowicz, 263 N. 

W. 296, 266 Mich. 276. 

Mo.—State v. Bums, 172 S.W.2d 259 
—State V. Adams, 300 S.W. 738, 
318 Mo. 712. 

N.H.—State v. Rousten, 146 A, 870, 
84 N.H. 140. 

N.Y.—People v. Weiss, 300 N.Y.S. 
249, 252 App.Div. 468, reversed on 
other grounds 12 N.E.2d 514, 276 
N.Y. 884, 114 A.L.R. 865—People 
V. Tario, 2 N.Y.S.2d 611, 1*65 Misc. 
842. 

Okl.—^Daves v. State, Cr., 141 P.2d 
60S—^Edson v. State, Cr., 139 P. 
2d 198—^Dunbar v. State, 131 P.2d 
116, 76 OkLCr. 276—Vincent v. 

State, 129 P.2d 214, 75 Okl.Cr. 128 
—^Holleman v. State, 126 P.2d 239, 
74 OkLCr. 258—Bums v. State, 117 
P.2d 144, 72 OkLCr. 409—Sparks v. 
State, 115 P.2d 277, 72 Okl.Cr. 283 
—Armour v. State, 112 P.2d 1116, 
72 OkLCr. 44—Norris v. State, 96 
P.2d 540, 68 OkLCr. 17*2—Spark¬ 
man V. State, 93 P.2d 1095, 67 Okl. 
Cr. 245—Simpson v. State, 93 P.2d 
541, 67 Okl.Cr. 152—Blankenship v. 
State, 71 P.2d 772, 62 Okl.Cr. 860 
—^Hayes v. State, 65 P.2d 1242, 61 
OkLCr. 106—^Hariy v. State, 58 P. 
3d 340, 59 Okl.Cr. 302—Dyer v. 
State, 3 P.-2d 919, 62 Okl.Cr. 175— 
Reynolds v. State, 292 P. 1046, 49 
Okl.Cr. 215—Sherrill v. State, 287 
P. 747, 47 Okl.Cr. i27'5—Oldham v. 
State, 277 P. 254, 43 <mCr. 108— 
McClure v. State, 276 P. 1078, 42 
OkLCr. 302, affirming 263 P. 161, 
39 OkLCr. 57—Ellis v. State, 260 
P. 98, 88 OkLO. 243. 

Or.—State v. Cook, 59 P.^d 249, 154 
Or. 82—State v. Burke, 269 P. i689, 
126 Or. 651, rehearing denied 870 
P. 756, 126 Or. 651, appeal dis¬ 
missed Burke v. State of Oregon, 
49 S.Ct. 262, 279 U.S. 811. 78 UBd. 
971—State v. Dormltzer, 261 P. 
426, 123 Or. 165. 
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However, the j true test of an indictment is not whether or not it 


:nounced on a verdict of guilty.** 

T 7 enn —Watson v. State, 12 S.W.2d 
375, 158 Tenn. 212. 

•Tex.—Salazar v. State, Cr., 169 S.W. 
2d 169—Bedwell v. State, 165 S.W. 
2d 930, 142 Tex.Cr. 599—Burck v. 
State, 106 S.W.2d 709, 132 Tex.Cr. 
628—Ford v. State, 2 S.W.2d 265, 
108 Tex.Cr. 626. 

•Wash.—City of Seattle v. Proctor, 
48 P.2d 241, 183 Wash. 299. 

■Sfl C.J. p 662 note 5. 

Seasonahle certainty 
U.s.—u. S. V. Craiff, D.C.N.T., 1 P. 
2d 480—U. S. V. Knoblauch, D.C. 
Neb., 291 P. 407—Wick v. U. S., C. 
C.A.Neb., 290 P. 191—^Newton Tea 
& Spice Co. V. tr. S., C.C A.Ohio, 
288 F. 475—U. S. v. Mulligan, D.C. 
N.Y., 268 P. 893. 

Cal.—People v. Olsen, 220 P. 444, 64 
Cal.App. 126. 

Jll.—People V. Richie, 148 N.R 265, 
317 Ill. 551. 

Md.—Hicken v. State, 126 A. 123, 146 
Md. 251. 

*Tenn.—Pope v. State, 268 S.W. 775, 
149 Tenn. 176. 

Tex.—Stanford v. State, 268 S.W. 
161, 99 Tex.Cr. Ill—^Halsey v. 

State, 222 S.W. 579, 87 Tex.Cr. 444. 
"Vt—State V. Gosselin, 6 A.2d 14, 110 
Vt. 361. 

^1 C.J. p 662 note 5 [a]. 

Tests of snULdency 

(1) The fundamental test of the 
^sufficiency of an indictment is the 
jadequacy of the notice to accused 
•conveyed by its terms.—Green v. 
5 tate, 143 S.W.2d 713, 176 Tenn. 449. 

( 2 ) The test of an indictment is 
-whether, taken as a whole, it is suf¬ 
ficiently direct and certain with re¬ 
gard to the court, the party and the 
-offense charged, the county in which 
It is alleged to have been commit¬ 
ted, and the particular circumstanc- 
•es thereof as to enable a person of 
<^mmon understanding to know 
*what IS intended and the court to 
pronounce Judgment on conviction.— 
Rerry v. Commonwealth, 174 S.W.2d 
-422, 29*5 Ky. 317. 

(3) The test of the sufficiency of 
:an indictment is whether it is so 
vague, inconsistent, and indefinite as 
to mislead accused and embarrass 
kim In the preparation of his de- 
tense or esq^ose him after conviction 
•or acquittal to substantial danger 
•of a new prosecution for the same 
•offense.—Brown v. State, 184 So. SIS, 
135 Fla. 30. 

(4) Test of sufficiency of Informa¬ 
tion as to certainty and definiteness 
Is whether language is so vague, in¬ 
consistent, and indefinite as to mis¬ 
lead accused and embarrass him in 
the preparation of his defense, or 
•expose him after conviction or ac- 
•quittal to the substantial danger of 
ia new prosecution for' same offense. 
—Diehl V. State, 158 So. 604, 117 Fla. 


816—Williams v. State, 109 So. 805, 

92 Fla. 648—Lamb v. State, 107 So. 
530, 90 Fla. 844, stay of mandate 
granted 107 So. 525, 91 Fla. 396. 

(5) An Indictment need but de¬ 
scribe the offense charged with suf¬ 
ficient clearness to show a violation 
of law and to enable accused to 
know the nature and cause of the 
accusation and plead the judgment 
rendered m bar of further prosecu¬ 
tion for the same offense.—^Weathers 
V. U. S., C.C.A.Fla., 117 F.2d 685— 
Hart V. U. S., C.C.A.La., 112 F.2d 128, 
certiorari dismissed 61 S.-Ct •6, <311 
U.S. 722, 85 L.Ed. 471, certiorari de¬ 
nied -61 S.Ct. 60, 311 tr.S. 684, 85 L. 
Ed. 441, rehearing denied 61 S.Ct 
131, 311 U.S. 726, 86 L.Ed. 473— 
Johnson v. U. S., C.C.A.Cal.. 59 P.2d 
42, certiorari denied 53 S.Ct 83, 287 
U.S. 631, 77 L.Ed. 647. 

( 6 ) An Indictment alleging every 
essential element of crime charged 
by fair and reasonable construction 
IS sufficiently certain.—^Hone Wu v. 
U. S., C.aA.111., 60 F.2d 189. 

Zndlotmants or infonnatloxui 
imflicieiLt 

U.S—Nicholson v. U. S., C.C.A.M 0 ., 
79 F.2d 387—Haggerty v. U. S., C. 

C. A.Minn., 52 P 2d 11, certiorari 
denied 52 S.Ct 203, 284 U.S. 680 , 76 
L.Ed. 578—Miller v. U. S., C.C.A. 
Cal., 47 P.2d 120—U. S. v. Cohan, 

D. aPa., 46 P.2d 310—U. S. v. Ote¬ 
ro, D.C,Tex., 5 F.Supp. 201. 

Cal.—People v. Solanos, 121 P.2d 
763, 49 CaLApp.2d 308—People v. 
Lannagan, 274 P. 607, 96 Oal.App. 
669—People v. George, 241 P. 97, 
74 Cal.App. 440—^People v. Walker, 
231 P. 672, 69 Cal.App. 475. 

Pla«—Hamilton v. State, 182 So. 854, ; 
•138 Pla. 431. 

Ga.—Bishop v. State, 165 S.B. 362, 
42 Ga.App. 171. 

IlL—^People V. Braun, 31 N.B.2d 287, 
376 Ill. 284, affirming 24 N.B.2d 
879, 303 IlLApp. 177—People v. 

Waitches, 13 N.B.2d 974, *368 Ill. 
802, affirming 8 N.E.2d 687, 290 IlL 
App. 402. 

Ind.—Kops V. State, 42 N.E.2d 58, 
220 Ind, 608—Peats v. State, 12 N. 

E. 2d 270, 218 Ind. 660—Garrison v. 
State, 193 N.E. 687, 208 Ind. 690— 
Glaser v. SUte, 183 N.E. 33, 204 
Ind. 59. 

lowsL—^State v, Korth, 217 N.W. 236, 
204 Iowa 1360—State v. Gardiner, 
f216 N.W. 758, 205 Iowa 30—State 
V. Detloff, 205 N.W. 634, 201 Iowa 
159. 

Kan.—State v. Maxwell, 102 P.2d 
109, •151 Kan. 951, 128 A.L.R. 1315. 
Ky.—^Parsqns v. Commonwealth, 148 
S.W.2d 801, 285 Ky. 472—Jones v. 
Commonwealth, 116 S.W,2d 984, 
273 Ky. 444—Jones v. Common¬ 
wealth, 108 S.W.2d 1021, 269 Ky. 
795-»-Lrf>«isville & N. B. Co. v. 
Commonwealth, 21 S.W.2d 98i; 231 


Ky. 554—^Wallace v. Common¬ 
wealth, 18 S.W.2d 290, 229 Ky. 776 
—^Thacker v. Commonwealth, 294 
S.W. 491, 219 Ky. 789. 

La.—State v. Watts. 152 So. 550, 178 
La. 871. 

Me.—State v. Vallee, 12 A.2d 421. 
136 Me. 432. 

Md.—Petrushansky v. State, 32 A.2d 
696—State v. Magaha, 32 A.2d 477. 
Mo.—State v. Burns, 172 S.W.2d 259 
—State v. Wren, 62 S.W.2d 853, 
333 Mo. 575—State v. Majors, 44 S. 
W.2d 163, 329 Mo. 148—State v. 
Millsap, 276 S.W. 625, 310 Mo. 500. 
N.J.—State v. Knauer, 155 A. 121, 9 
N.J.Misc. 681—^Henderson v. State, 
Sup., 146 A. 335. 

N.T.—People v. Ensser, 27 N.T.S.2d 

12 . 

Okl.—Sparks v. State, 115 P.’2d 277, 
72 OkLCr. 283. 

S.C.—State V. Turner, 18 S.E.2d 372, 
198 S.C. 487—State v, Jernigan, 
153 SB. 480, 156 S.C. 509. 

Tenn.—Watson v. State, 112 S.W.2d 
375, 158 Tenn. 212. 

Tex.—Martin v. State, 162 S.W.2d 
722, 144 Tex.Cr. 313—Blake v. 

State. 156 S.W.2d 365, 142 Tex.Cr. 
518—Carter v. State. 116 S.W.2d 
371, 135 Tex.Cr. 457, appeal dis¬ 
missed Carter v. State of Texas. 
59 set. 71, 305 U.S. 557. 83 L.Ed. 
361—Templeton v. State, 105 S.W. 
2d 1100, 132 Tex.Cr. 677—Owen v. 
State, 26 S.W.2d 251, 114 Tex.Cr. 
676—Parrish v. State, 273 S.W. 
861, 101 Tex.Cr. 26. 

Utah.—State v. Jenson, 280 P. 1046, 
74 Utah 527. 

Wyo.—State v. Tobin, 226 P. 631, 31 
Wyo. 855. 

Indlotme&t suAcient to support ]>lea 
of guilty 

Pa.—Commonwealth ex reL Vincent 
V. Smith, 1 A.2d 838, 132 Pa.Super. 
469. 

39. Ala.—^Bosworth v. State, 189 So. 
794, 28 Ala.App. 638—Wetzel v. 
State, 140 So. 620, 25 Ala.App. 38 
—^Presnal v. State, 129 So. 480, 
23 Ala.App. 678. 

Ariz.—Gutierrez v. State, 34 P.2d 395, 
44 Ariz. 114. 

Cal.—^People v. Shearer, 256 P. 611, 
83 Cal.App. 321—^People v. Car¬ 
mona, 261 P. 315, 80 CaLApp. 159. 
Colo.—Johnson v. People, 133 P.2d 
789, 110 Colo. 283—Lewis v. Peo¬ 
ple, 128 P.2d 398, 109 Colo. 89. 
D.C.—U. S. V. Geare, 293 P. 997, 64 
App.D.C. 80. 

IlL—^People V. Donaldson, 173 N.E. 
367, 341 IlL 869—People v. Wooley, 
276 laApp. 378. 

Ind.—State v. Hardon, 46 N.E.2d 
605—Stephenson v. State, 179 N.E. 
633, 205 Ind. 141, error dismissed 
186 N.E. 293, 205 Ind. 141—^Lodyga 
V. State, 179 N.E. 542, 203 Ind. 494 
—Miller v. State, 139 N.E. 306, 193 
Ind. 216—^Brockway v. State, 188 
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might possibly have been made more certain;^® 
hence an indictment may be good although it may 
contain technical inaccuracies,^^ and absolute or im¬ 
practicable particularity or strict formalit}- is not 

required>2 Errors in the form of expression,in¬ 
formalities, or violation of refinements as to lan¬ 
guage,or the fact that the indictment is inartifi- 


cially drawn,will not necessarily vitiate it; and 
it is generally not necessary to amplify and encum¬ 
ber the charge by circumstantial details or minute 
descriptions.46 Language which leaves no doubt 
as to its exact meaning as to the act charged is suf¬ 
ficient,47 and an indictment need not be so distinct 
and minute as to constitute, without oral proof, a 


N,B. 88 , 192 Ind. 656, 26 A.D.R. 
1338. 

Ky.—Perry v. Commonwealth, 174 
S.W.2d 422, 295 Ky. 317—Fletcher 
V. Commonwealth, 31 S.W.2d 393, 
235 Ky. 320—Easterling v. Com¬ 
monwealth, 2S7 S.W. 972, 216 Ky. 
541—^Helton v. Commonwealth, 260 
S.W. 345, 202 Ky. 516—Arnold v. 
Commonwealth, 240 S.W. 87, 194 
Ky. 421. 

N.T.—People v. Bogdanoff, 171 N.E. 

890. 254 X.Y. 16, 69 A L.R. 1378. 
Okl.—Robinson v. State, 280 P. 1112 
44 OkhCr. 189—Chamberlain v. 
State. 276 P. 507. 42 Okl.Cr, 410. 
Pa.—Commonwealth v. Bachman, 48 
Lanc.L.Rev. 215. 

31 C.J. p 662 note 6—27 C.J. p 1018 
note 6 . 

Statutory provlslou 
It Is sometimes provided by stat¬ 
ute that an Indictment is sufficient 
if It charges an offense with suffi¬ 
cient certainty to permit pronounce¬ 
ment of judgment on a verdict in 
accordance with the right of the 
case and contains no defects which 
prejudice any of the substantial 
rights of accused.—Tucker v. State, 
108 S.W.2d 890, 194 Ark. 528—Smith 

V. State, 96 S.W.2d 1, 192 Ark. 967 
—Bramlett v. State, 43 S.'W',2d 364, 
184 Ark. 808—Calhoun v. State, 21 S. 

W. 2d 606, 180 Ark. 397—31 C.J, P 663 
note 10 . 

40. U.S.—Nye v. XJ. S., C.C.A,N.C., 
137 F.2d 73—Holmes v, U. S., C. 
C.A.Neb., 134 P.2d 125—Keys v. 
U. S.. C.C.A.MO., 126 P.2d 181, cer¬ 
tiorari denied 62 &Ct. 1296, 316 U. 
S. €94, 86 L.Bd. 1764—Hewitt v. 
U. S., C.C.A,M:o.. 110 P.2d 1. cer¬ 
tiorari denied 60 S.Ct 1089, 310 
U.S. 641, 84 UEd. 1409—Center v. 
U. S., C.C.A,S.C., 96 P.2d 127— 
Stumbo v. U. S., C.C.A.Ky.. 90 F. 
2 d 828, certiorari denied 58 S.Ct. 
282, 302 U.S. 755. 82 L.Bd. 684— 
tJ. a V. Waltham Watch Co., D. 
CN.Y.. 47 F.Supp. 624—U. S. v. 
, Gilbert D.C.Ohio. 31 F.Supp. 196 
U. S. V. Main, D.C,Tex., 28 P. 
Supp. 550. 

HawaiL—^Territory v. Toshimura, 35 
Hawaii 324. 

OkL—Dunbar v. State, 131 P.2d 116. 
76 Oid.Cr. 276—Vincent v. State, 
129 P.2d 214. 76 Okl.Cr. 128— 
i Burns v. State, 117 P.2d 144, 72 
. CktCr. 409—Sparkman v. State, 
93 P.2d 1095, 67 OkLCr. 246—Har- 
ry ▼. State, 58 P.2d 340/ 59 Okl.Cr. 
302—Oldham v. State, 2T7 P. 264, 


43 Okl,Cr. 108—Ellis v. State. 260 
P. 93. 38 Okl-Cr. 243. 

31 C.J. p 662 note 5 [b]. 

Practical consideratious 

The sufficiency of an indictment 
should be judged by practical con¬ 
siderations. and an indictment which 
fairly informs accused of the charge 
which he is required to meet and 
which is sufficiently specific to avoid 
the danger of his again being prose¬ 
cuted for the same offense. Is good. 
—Knight V. U. S.. C.C.A.Iowa, 137 
F.2d 940—Hewitt v. U. S.. CC.A.Mo., 
110 F.2d 1, certiorari denied 60 S. 
Ct. 1089, 310 U.S. 641. 84 L.Ed. 1409 
—Martin v. U. S.. C.C.A.W.Va., 299 
F. 287. 

41. Ind.—Garrison v. State, 193 N. 
E. 587, 208 Ind. 690. 

Me.—State v. Martin, 187 A. 710, 
134 Me. 448. 

31 C.J. p 663 note 7. 

Ordinary use of language 
It IS not necessary to use lan¬ 
guage with the utmost precision and 
nicety; a charge that is sufficient¬ 
ly clear according to the ordinary 
use of language is enough. 

Idaho.—State v. Rooke, 79 P. 82, 10 
Idaho 388 . 

Nev.—State v. Derst, 10 Nev, 443. 
Tex.—^Irvm v. State, 37 Tex. 412— 
Sansbury v. State, 4 Tex.App. 99. 

42. U.S.—U. S. V. Lehigh Valley R. 
Co.. D.C.Pa., 43 F.2d 135—Lett v. 
XJ, S„ C.C,A.Okl„ 15 P.2d 686 . 

Ind.—Stephanson v. State, 179 N.E. 
633, 205 Ind. 141, error dismissed 
186 N.B. 293, 205 Ind. 141. 
Ovemice exceptions to sufficiency 
of indictment should not be permit¬ 
ted, especially in cases which do not 
touch the life of accused.—Common¬ 
wealth V. Batch, 183 A. 108, 120 Pa. 
Super. 592. 

43. Ky.—Easterling v. Common¬ 
wealth, 287 S.W. 972, 216 Ky. 641. 

44. Misa—^Wexler v. State, 142 So. 
501, 167 Miss. 464. 

N.C.—State v. Llnney, 194 S.B. 470, 
213 N.C. 739. 

45# Ky.—^Merdith v. Commonwealth, 
252 S.W. 894, 199 Ky. 644. 

N.J.—Minochlan v. City of Paterson, 
143 A. 826, 106 N.J.Law 73, re¬ 
hearing denied 145 A. 869, 7 N.J. 
Misc. 466, and affirmed 149 A. 61, 
106 N.J.Law 436. 

Arrangement and expression 
An indictment is not insufficient 
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merely because allegations might 
have been set forth in more orderly 
fashion, or couched in fewer words, 
if it IS otherwise sufficient.—Fletch¬ 
er V. Commonwealth, 81 S.W.2d 393, 
235 Ky. 320. 

46. U.S.—^Wooley v. U. S., C.C.A. 
Cal., 97 F.2d 258, certiorari denied 
59 S.Ct. 73, 305 U.S. 614, 83 L.Ed. 
391. 

Tenn.—Jordan v. State, 3 S.W.2d 169, 
156 Tenn. 509. 

Tex.—^Nogueira v. State, 69 S.W.2d 
101, 126 Tex.Cr. 631. 

Beanisites of bill of partioulaxs 
. (1) An indictment need not con¬ 
tain full and specific details as in a 
bill of particulars. 

Ga.—Camp v. State, 122 S.E. 249, 
31 Ga.App. 737. 

La—State v. Brinkley, 167 So. 888, 
180 La. 679. 

Pa—Commonwealth v. Campbell. 176 
A. 246, 116 PaSuper. 180. 

(2) An indictment is not required 
to state with particularity time, 
place, circumstances, and causes of 
the offense, but such specificity of 
detail falls rather within the scope 
of a bill of particulars.—Glasser v. 

U. S., IlL, 62 S.Ct 467, 815 U.S. 60, 
86 L.Ed. 680, reversing, C.C.A., U.S. 
v. Glasser, 116 F.2d 690, certiorari 
granted Glasser v. U. S., 61 S.Ct. 
835, 313 U.S. 551, 85 L.Ed. 1515, af¬ 
firming, C.C.A., Kretske v. U. S., 116 
P.2d 690, certiorari granted Glasser 

V. U. S., 61 S.Ct 835, 313 U.S. 651, 
85 L.Ed. 1516, affirming, C.C.A., Roth 
V. U. S., 116 P.2d 690, certiorari 
granted Glasser v. U. S., 61 S.Ct 
835, 313 U.S. 551, 85 L.Ed. 1515. 

(3) However, the indictment must 
he drawn with reasonable clearness 
and certainty to show substance, 
time, and place of alleged offense.— 
Commonwealth v. Campbell, 176 A. 
246, 116 Pa.Super. 180. 

(4) An indictment must be suffi¬ 
ciently certain to apprise accused 
of the offense he is required to meet 
and defend against and in this re¬ 
gard may not be helped by a bill 
of particulars.—^People v. Flynn, 81 
N.E.2d 5'91, 375 IlL 366, affirming 
27 N.B.2d 669. 805 IlJ-App. 619. 

(5) Relation of bill of particulars 
to indictments and informations see 
infra | 156. 

47, Me.—State v. Buckwald, 104 A. 
520, IIT Me. 344. 
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bar to a second indictment.^^ 

The whole indictment must be looked to in order 
to ascertain whether it lacks certainty 

Presumption of innocence. As stated in Criminal 
Law § 581, a person indicted for an offense is pre¬ 
sumably innocent, and the sufficiency of an indict¬ 
ment must be tested on the presumption that he is 
innocent and has no knowledge of the facts charged 
against him.®® The law demands that the particular 
offense be set out with such certainty that a pre¬ 
sumptively innocent man, seeking to know what he 
must meet, may ascertain fully therefrom the mat¬ 
ters charged against him.®i 

Misdemeanors, In a charge for a misdemeanor, 
it is sufficient that the essential elements of the 
crime be set forth with common certainty,®^ or that 
a substantial description of the offense be made 
which reasonably identifies the offense or sufficient¬ 
ly apprises accused of the nature of the crime for 
which he is being prosecuted,in order that he 
may know whereof he is Accused and may prepare 
his defense,®^ and in the event of a subsequent pros¬ 
ecution that it may be made apparent whether he 


is being prosecuted twice for the same offense.®^ In 
the case of statutory misdemeanors, it is frequently 
stated that less certainty is required than in the ca-se 
of felonies,®® at least where accused has a remedy 
by application for a rule for specification and par¬ 
ticulars as to the misdemeanor, but not as to a fel- 
ony.®7 

Indictments, informations, and complaints com¬ 
pared, According to some authorities an informa¬ 
tion or complaint must state the offense charged and 
acts constituting it with the same clarity, particu¬ 
larity, and exactness as an indictment,®® while other 
authorities hold that it is not necessary that an in¬ 
formation or complaint charge the crime with the 
same detail and technical accuracy as is required in 
an indictment,®® and there is still further authority 
stating that a complaint charging a misdemeanor 
need not describe the offense with the same degree 
of technical precision that is required in the case 
of an indictment or information.®® 

Compared with civil pleadings. The requirement 
of certainty in indictments or informations is said 
to be the same as in declarations or civil complaints, 


48. R.I.—State v. Davis, 97 A. 818, 
89 R.I. 276, Ann.Cas.l918C 663, re- 
argument denied 98 A. 57, 

31 C.X p 663 note 9. 

Reason for nde 

The requirement that indictment or 
information constitute a record from 
which it can be determined whether 
a subsequent proceeding is barred 
by former adjudication does not mean 
that the indictment or information 
alone must be full protection against 
double Jeopardy, for the persons ac¬ 
cused must often allege facts outside 
record to support pleas of former ad¬ 
judication, as where several acts con¬ 
stitute single crime.—Cowan v. State, 
2 N.W.2d 111, 140 Neb. 837. 

49. U.S.—U. S. V. Noble, D.C.N.T., 
18 F.Supp. 808. 

Cal.—People v. Jackson, 74 P.2d 1085, 
24 Cal.App,2d 182. 

Ky.—^Perry v. Commonwealth, 174 S. 
W.2d 422, 296 Ky. 317—Rose' v. 
Commonwealth, 171 S.W.2d 486, 
294 Ky. 279—Merdith v. Common¬ 
wealth, 262 S.W. 894, 199 Ky. 644. 
Tex—Scott V. State, 228 S.W. 1099, 
89 Tex.Cr. 70. 

Contra foxmam statutl 
Averment of contra formam stat- 
uti does not aid indictihent not 
charging offense legally punishable 
with requisite precision.—State v. 
Navarro, 163 A. 103, 131 Me. 346. 

60. U.S.—White V. U. S., C.C.A.'Okl., 
67 F.2d 71, 78, quoting Oorpns Ju¬ 
ris. 

N.J.—State V. Borg, 152 A. 788, 790, 


9 N.J.Misc. 59, quoting Corpus Ju¬ 
ris. 

31 C.J. p 663 note 13. 

Znformation of imnooent man 

“The rules of criminal pleading 
contemplate innocence of accused and 
are assumed to contain enough to 
inform innocent man of facts to be 
shown against him.”—^Alderson v. 
State, 146 N.B. 572, 196 Ind. 22. 

51. Tex,—^Nogueira v. State, 69 S.W. 
2d 101, 126 Tex,Cr. 631—Martin v. 
State, 38 S.W.2d 791, 118 Tex.Cr. 
108—Jones v. State, 38 S.W.2d 587, 
118 Tex,Cr, 106—Puller v. State, 
37 S.W.2d 1034, 118 Tex,Cr. 688 — 
Pond V. State, 82 S.W.2d 865, 116 
Tex,Cr. 64. 

52. Cal.—Graham v. Justice's Court 
of Colusa Judicial Tp., 67 P.2d 
127, 20 Cal.App.2d 328, 

53. Cal.—Graham v. Justice's Court 
of Colusa Judicial Tp., supra. 

Mo.—State V. Maher. 124 S.W.2d 
679, 232 Mo.App. 998. 

N.T.—People v. Bruno, 43 N.T.S.2d 
942—People ex rel. Tanis v. Bene¬ 
dict. 28 N.T.S.2d 202. 

Tenn.—Rugg v. State, 210 S.W. 630, 
141 Tenn. 362. 

54. N.T.—^People v. Bruno, 43 N.T.S. 
2d 942—People ex rel. Tanis v. 
Benedict, 28 N.Y.S.2d 202. 

31 C.J. p 663 note 18. 

56. N.T.—^People v. Bruno, 43 N.T.S. 
2d 942—People ex rel. Tanis v. 
Benedict, 28 N.T.S.2d 202. 

Tenn.—ORugg v. State, 141 Tenn. 362, 
^ 210 aw. 630. 
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56. Mo.—State v. Jones, App., 164 
S.W.2d 85—State v. Sparks, App., 
278 S.W. 1078, transferred, see. 
Sup., 268 S.W. 51. 

31 C.J. p 663 note 20. 

Minor offenses 

The same precision of pleading as 
is required in informations charging 
misdemeanors is not required with 
respect to minor offenses below 
grade of misdemeanor.—^People v. 
Patrick, 26 N.Y.S.2d 183. 175 Misc. 
997. 

57. U.S.—U. S. V. Schimer, D.C.Ill., 
27 F.Cas.No.16.229, 6 Biss. 196. 

sa Mo.—State v. Lee, 259 S.W. 798, 
303 Mo. 246. 

N.T.—People v. Grogan, 183 N.B. 273, 

260 N.T. 138, 86 A.L.R, 1266—Peo¬ 
ple V. Zambounis, 167 N.E3. 183, 

261 N.T. 94, reversing 282 N.T.a 
846, 226 App.Div. 751—People v. 
Moore. 36 N.T.S.2d 328, 178 Misc. 
760—People v. Patrick, 26 N.T.S. 
2d 183, 175 Misc. 997—People v. 
Bruno, 43 N.T.S.2d 942—^People v. 
Trudeau. 24 N.T.S.2d 34—^People v. 
Gade, 6 N.T.S.2d 1018—People v. 
Wilson, 4 N.T.S.2d 692. 

Tex.—^Punchard v. State, 54 S.W.2d 
110, 122 Tex.Cr. 134. 

31 C.J. P 641 note 75. 

59. Pa.—Commonwealth v. Choper, 
27 North.Co. 803. 

Pa.—Commonwealth v. Kline, 35 Pa. 
Dist. & Co. 19. 

60. Cal.—Graham v. Justice's Court 
of Colusa Judicial Tp., 67 P.2d 127. 

I 20 Cal.App.2d 328. 
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since all the rules of civil pleadings are applicable 
to criminal accusations but, on the other hand, it 
has been held that it is customary to require a strict¬ 
er adherence to established rules in the case of crim¬ 
inal pleadings.®^ 

Distinction betzveen demurrer and motion in ar- 
rest of judgment. A distinction in some jurisdic¬ 
tions is recognized in the degree of certainty re¬ 
quired depending on whether the indictment is at¬ 
tacked by demurrer or motion in arrest of judg- 
ment.®3 

Crime based on previous crime. In an indictment 
under a statute which denounces a crime based on 
the commission of a previous and different crime, 
the same technical particularity in describing the 
previous crime is not required as would have been 
in an indictment charging such original crime 
but both crimes should be pleaded in such detail and 


in such ordinary concise language as will enable 
persons of common understanding to know the na¬ 
ture and import of the accusation.®^ 

§ 101. - Disjunctive and Alternative Alle¬ 

gations 

An indictment or information must not ailege an of- 
fense disjunctively or in the alternative in such a manner 
as to leave the accused uncertain as to the nature of the 
charge against him. 

The general rule is well settled that an indictment 
or information must not charge a person disjunc¬ 
tively or alternatively in such manner as to leave 
it uncertain what is relied on as the accusation 
against him.®® Two offenses cannot, in the absence 
of statutory permission, be alleged alternatively in 
the same count.®^ As a general rule, where a stat¬ 
ute specifies several means or ways in which an of¬ 
fense may be committed in the alternative, it is 


61. Mont.—state ex rel. State High¬ 
way Commission of Montana v. 
District Court of First Judicial 
Dist. in and for Lewis and Clark 
County. 81 P.2d 347. 107 Mont 126. 

31 CJ. p 663 note 22 . 

No greater certainty is required in 
criminal pleadings than in civil 
pleadings.—^Peats v. State. 12 N.E.2d 
270, 213 Ind. 560—Switzer v. State, 
8 N.E.2d 80. 211 Ind. 690—Beneks 
V. State. 196 N-B. 73, 208 Ind- 317— 
Garrison v. State, 193 N.E. 587, 208 
Ind. 690—Whitney v. State, 188 N. 
R 779, 206 Ind. 562—Stephenson v. 
State, 179 K.E. 633, 205 Ind. 141, er¬ 
ror dismlteed 186 N.R 293, 202 Ind. 
141—Poust V. State, 161 N.R 371. 
200 Ind. 76—Hunt v. State, 159 N. 
R 149, 199 Ind. 550. 

62. Ala.—Noble v. State, 59 Ala* 73. 

63. Ark.—^Davls v. State. 199 S.W. 
902, 131 Ark. 542. 

31 C.J. p 663 note 24. 

Insufficiency of accusation as 
grounds for demurrer see infra S 
222 . 

Testing indictment by motions in 
arrest of judgment see Criminal 
Law S 1533. 

64k Ky.—^Blusinsky v. Common¬ 
wealth. 144 S.W.2d 1038, 284 Ky. 
395. 

31 C.J. p 663 note 25. 

Indictment for receiving stolen 
goods see the CJ.S. title Receiving 
Stolen Goods § 15. also 58 C.J. p 
517 note 13-*p 518 note 15. 

6 & OkL—Httckaby v. State, 211 P. 

525.. 22 <mCr. 376. 

Partidedarity in indictments of ac¬ 
cessaries before the fact see in- 

InffeiA a A o n ^ toder imbttnal orliiu 
insZ mv alleglog that accused had 


been convicted of ‘‘offense of rob¬ 
bery first degree and assault to kill” 
and that in accordance with ‘‘said 
conviction” accused had been sen¬ 
tenced to fifteen years' imprisonment 
was held defective as too vagrue, 
contradictory, and uncertain to ap¬ 
prise accused of charge against him. 
—State V. Krebs, 80 S.W.2d 196, 336 
Mo. 576. 

66 . U.S.—Edwards v. U. S., C.C.A. 
Cal., 123 P.2d 466—U. S. v. Buck¬ 
ner, KY., 118 P. 2 d 468—U. S. v. 
Dedof, D-C.Pa., 42 F.Supp. 57, 68 , 
quoting C^ixpiui Juris. 

Ala.—^Fason v. State, 98 So. 702, 19 
Ala,App. 533. 

Ark.—Trout v. State, 9 S.W.2d 237, 
177 Ark. 1029. 

Ind.—^Perris v. State, 166 KB. 881, 
201 Ind. 215. 

Miss.—West V. State, 152 So. 888 , 169 
Miss. 302. 

Mo.—State v. Settle, 46 S.W.2d 882, 
329 Mo. 782—State v. Pox, 46 S.W. 
2 d 544—State v. Barr, 34 S.W.2d 
477, 326 Mo. 1095—State v. Bilyeu, 
295 S.W. 104—State v. Bostic, 286 
S.W. 432—State v. King, App., 285 
S.W. 794—State v. Yates, 17 S.W. 
2d 577, 223 Mo.App. 845. 

KJ.—^Myslewitz v. Sullivan. 131 A. 
57, 102 KJ.Law 61—State v. Jef¬ 
ferson. 23 A.2d 406. 19 KJ.Misc. 
678. 

KC.—State v. Williams, 185 S.E. 661, 
210 KC. 159, 662. quoting Ckixpus 
Juris. 

Okl.—Campbell v- State, 237 P. 183, 
31 Okl.Cr. 39. 

Tex.—Waits v. State, Civ.App., 76 
S.W.2d 545, 546, citing Corpus Jn^ 
ris—Jenkins v. State, 159 S.W.2d 
886 , 143 Tex.Cr. 616—Mosley v. 
State. 141 S.W.2d 948, 139 Tex.Cr. 
550—^Evage v. State, 125 S.W.2d 
295, 136 Tex.Cr. 318—^McCarty v. 
State, 39 S.W,2d 48, 118 Tex.Cr. 
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134—^Moore v. State, 16 S.W. 2d 
1089, 112 Tex.Cr. 414. 

31 C.J. p 663 note 27—27 C.J. p 1018 
note 11—9 C.J. p 1038 note 47. 
Use of term *<aiid/or” 

(1) The fractional expression ‘‘and/ 
or” is not an approved expression lu 
pleadings, orders, written and judi¬ 
cial recorda—State v. Jefferson, 28 
A.2d 406, 19 KXMisc. 678. 

(2) ‘*. . . The use of the gram 
matical monstrosity ‘and/or' is con¬ 
fusing and should be condemned.”— 
Boggs V. Commonwealth, 148 S,W. 
2d 703, 286 Ky. 668. 

Xhdiotment or allegations held uot 
bad for disjunctive averments 
Ala.-^inright v. State, 125 So. 606, 
220 Ala. 268, vacating 125 So. 604, 
23 Ala.App. 851. Followed iu 
Green v. State, 126 So. 925, 23 Ala. 
App. 631, certiorari denied 126 So. 
925, 220 Ala. 698. Followed in 
Cleghom v. State, 127 So. 247 
(third case), 220 Ala. 689, certio¬ 
rari granted 127 So. 247 (second 
case). 23 Ala.App. 502—^Hallmark 
V. State, 101 So. 905, 20 Ala.App. 
281, certiorari denied Ex parte 
Hallmark, 101 So. 906, 212 Ala. 
144—-Wells V. State, 97 So. 681, 19 
AlaApp. 403—^Bishop v. State. 97 
So. 169, 19 AlaApp. 326. 

Ill.—People V. FarreU, 181 KE. 703, 
349 III. 129—^People v. Revesz, 229 
IlLApp. 616. 

Ky.—Croodwin v. Commonwealth, 283 
S.W. 420, 214 Ky. 422. 

Masa—Commonwealth v. McKnight, 
186 N.R 42, 283 Mass. 85. 

KJ.—State V. Ellenstein, 2 A.2d 464, 
121 KJ.Law 304. 

S.C.—Stfiute V. Jemigan, 163 S.R 480, 
156 S.C. 509. 

e!7. Ka—State V. Williams. 185 S. 
R 661, 662. 210 KC. 169, quoting 
Corpus Juris. 

81 C.J. p 664 note 28» 
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bad pleading to allege such means or ways in the 
alternative the proper way is to connect the vari¬ 
ous allegations in the accusing pleading with the 
conjunctive term ‘‘and” and not with the word 
<«or.”®^ However, an indictment is good where the 
terms laid in the alternative are synonymous,^® or 
the terms limit the offense to persons belonging to 
certain classes or occupations.*^^ Where a statute, 
in defining an offense, uses the word “or” in the 
sense of “to wit,” that is, in explanation of what 
precedes, making it signify the same thing, the in¬ 
dictment may follow the words of the statute.'^^ 
An indictment is not vitiated by an alternative state¬ 
ment in matter which may be rejected as surplus¬ 
age, as considered infra § 155, or which is not con¬ 
nected with the charge or definition of the of¬ 


fense, 73 or is merely an aggravation.^^ 

Negative averments. The use of the disjunctive 
“or” is proper in pleading negative averments,^^ al¬ 
though it has also been held that the use of the 
conjunctive in such a case is not a fatal defect.7® 
A charge which distinctly negatives two facts con¬ 
junctively is not objectionable as an alternative.77 

Statutory provisions. It is sometimes provided 
by statute that offenses of the same character and 
subject to the same punishment may be charged in 
the same count in the alternative, as considered in¬ 
fra § 162; but it has been held that each alternative 
averment must state a complete offense under the 
law and failure to do so renders the entire count 
defective.78 Other statutes permit an offense which 


GSb U.S.—^TJ. S. V. Dedof, D.C.Pa., 
42 F.Supp. 67. 

Ark.—Cooper v. State, 87 Ark. 412. 
Fla.—Croft v. State. 146 So. 649, 109 
Fla. 188. 

m. —^People V. Shaver, 11 N.R2d 400, 
367 Ill. 339, affirming, App., 7 N. 
F.2d 160, 289 IlLApp. 612, trans¬ 
ferred. see 4 N.E.2a 471, 364 Ill. 
326. 

Md.—Thomas v. State. 197 A. 296, 
173 Md. 676. 

Mo.—State v. Pox, 46 S.W.2d 544— 
State V. Barr, 34 S.W.2d 477. 326 
Mo. 1096—State v. Tates, 17 S.W. 
2d 677, 223 Mo.App. 846—State v. 
Fletcher, App., 257 S.W. 158. 
N.C.—State v. Williams, 186 S.B. 661, 
662, 210 N.C. 159, quoting Corpus 
Juris. 

N.D.—State v. Lonne, 107 N.W, 524, 
626. 15 N.D. 276. 

Vt—SUte V. Rouillard, 180 A. 890, 
107 Vt. 487. 

31 C.J. p 664 note 29. 

69. U.S.—U. S. V. Dedof, D.C.Pa., 
42 F.Supp. 67. 

Ark.—Trout v. State, 9 S.W.2d 23.7, 
177 Ark. 1029. 

Fla.—Croft v. State, 146 So. 649, 109 
Fla. 188. 

Miss.—Sauer v. State, 144 So. 225, 
166 Miss. 507—State v. Sam, 122 
So. 101, 154 Miss. 14. 

Mo.—State V. Fox. 46 S.W.2d 644— 
State V. Barr, 34 S.W.2d 477, 326 
Mo. 1095—State v. Craft, 23 S.W. 
2d 183—State v. Bilyeu, 296 S.W. 
104—State v. Tates, 17 S.W.2d 677, 
223 Mo.App. 846—State v. King, 
App., 285 S.W. 794—State v. 
Bounds, 262 S.W. 411, 216 Mo.App. 
236—State v. Fletcher, App.. 267 
S.W. 1*58. 

N.C.—State v. Williams. 185 S.E. 661, 
210 N.a 159. 

Okl.—Campbell v. State, 287 P. 133, 
81 Okl.Cr. 39. 

Tex.—^Mosley v. State, 141 S.W.2d 
948, 139 Tex.Cr. 660—^Brown v. 
State. 140 S.W.2d 449, 139 TexCr. 


332—^Evage v. State, 125 S.W.2d 
296, 136 TexCr. 318-^immons v. 
State, 279 S.W. 831, 103 TexCr. 176 
—Johnson v. State, 275 S.W. 714, 
101 TexCr. 217. 

Wash.—State v. Benbrook, 294 P. 

263. 169 Wash. 603. 

31 aj. p 717 note SO [aj (20). 
Phrase ‘^together with” construed as 

Where statute states acts consti¬ 
tuting offense disjunctively, indict¬ 
ment may charge all acts enumer¬ 
ated conjunctively, using words **to- 
gether with.”—U. S. v. Traveller, 7 
Alaska 23. 

70. Colo.—Wilson v. People, 84 P.2d 
463, 103 Colo. 150. 

Ill.—People V. Farrell. 181 N.B. 703, 
349 IlL 129—^People v. Lavendow- 
ski, 160 N.E. 582. 329 Ill. 223. 
Kan.—State v. Douglas, 260 P. 666, 
124 Kan. 482. 

Mass.—Brown v. Commonwealth, 8 
Mass. 59. 

Miss.—State v. Sam, 122 So. 101. 164 
Miss. 14. 

Mo.—State v, Bostic, 285 S.W. 432— 
State V. King, App., 286 S.W. 794, 
N.J,—^Dziatkiewlcz v. Town of Ma¬ 
plewood, 178 A. 206, 116 N.J.Law 
87. 

Or.—State v. Humphreys, 70 P. 824, 
43 Or. 44. 

Tex—^Potter v. State, 39 Tex 388. 

31 C.J. p 664 note 30—27 aJ. p 1018 
note 12. 

71. Wash.—State v. Benbrook, 294 
P. 263, 159 Wash. 603. 

72. Ill.—^People v. Shaver, 11 N.B. 
2d 460, 367 Ill. 339. affirming 7 N. 
E.2d 160, 289 IlLApp. 612, trans¬ 
ferred, see 4 N.E.2d 471, 364 IlL 
326. 

Kan.—State v. Douglas. 260 P. 666, 
124 Kan. 482. 

W.Va.—State v. Dawson, 184 S.E. 
263, 264, 117 W.Va. 126, citing OOr- 
puji Jnids. 

31 C.J. p 664 note 81. 
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73. Ala.—^Barnett v. State, 64 Ala. 
579. 

31 C.J. p 664 note 33. 

74. Pa.—Scott v. Commonwealth. 6 
Serg. & H. 224. 

75. R.I.—State v. Smith, 72 A. 710, 
29 R.I. 513—State v. Carver, 12 R. 
I. 286. 

31 C.J. p 664 note 86. 

76. Ga.—^Ross V. State, 79 S.B. 746, 
13 Ga.App. 659. 

31 C.J. p 664 note 36. 

77. U.S.—D. S. V. Charter, D.C.Ohio, 
227 F. 331. 

31 C.J. p 664 note 87. 

78. Ala.—^Brewer v. State, 3 So. 2d 
433, 241 Ala. 145, granting certio¬ 
rari 3 So.2d 432, 30 Ala.App. 223, 
certiorari denied 3 So.2d 434, 241 
Ala 480—^Ingram v. State, 3 So.2d 
431, 241 Ala 166, granting cer¬ 
tiorari 3 So,2d 426, 80 AlaApp. 
218, certiorari denied 3 So.2d 434, 
241 Ala 466—Noojin v. State, 194 
So. 414, 29 AlaApp. 178—^Mastoras 
V. State, 180 So. 113, 28 AlaApp. 
123, certiorari denied 180 So. 115, 
235 Ala 519, followed in McGree v. 
State, 180 So. 123, 236 Ala 530, 
denying certiorari 180 So. 123, 28 
AlaApp. 127, and Bast v. State, 
130 So. 894, 236 Ala 697, deny¬ 
ing certiorari 180 So. 901, 28 Ala 
App. 668, followed in Maxey v. 
State, 180 So. 116, 28 AlaApp. 127, 
Huffman v. State. 180 So. 116, 28 
Ala.App. 127, and McGee v. State, 
180 So. 123, first case, 28 AlaApp. 
127, Bast v. State, 180 So. 901, 28 
AlaApp. 668, and Jackson v. State, 
182 So. 82, 28 AlaApp. 233, re¬ 
versed on other grounds 182 So. 
83, 236 Ala 76—^Doss v. State, 123 
So. 237, 23 AIaA.pp. 168, certio¬ 
rari denied 123 So. 231, 220 Ala 
30, 68 A.L.R. 712—Gilbreath v. 
State, 122 So. 309, 23 AlaJ^pp. 162 
—Griffin v. State, 115 So. 769, 22 
AlaApp. 369. 
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may have been committed in different modes or by 
different means to be alleged in the alternative,"^ 
but even in such case it is not necessarj* to use an 
alternative form of expression in charging the of¬ 
fense in different forms,^® and such a statute does 
not permit the charging of different offenses in the 
alternative.*^ 

The sufficiency of an indictment following the 
language of a statute which employs disjunctive lan¬ 
guage is discussed infra § 139. 

§ 102. -Repugnancy 

Allegations which are so contradictory or Inconsistent 
as to create uncertainty as to the nature of the charge 
against accused will render a count bad for repugnancy. 

Allegations which are so contradictory or incon¬ 
sistent as to violate the rule that the offense must 
be set out with sufficient certainty to apprise ac¬ 
cused of the nature of the charge against him*^ 


will render a count bad for repugnancy if 

it can be ascertained from the face of the indict¬ 
ment which of the inconsistent allegations is meant, 
the unnecessary part may be disregarded as sur¬ 
plusage and the count will not be vitiated.*^ There 
is no repugnancy when the allegations are not nec¬ 
essarily inconsistent with each other.*5 An indict¬ 
ment is not repugnant because an act is alleged to 
have been committed in an improbable but not in 
a physically impossible manner,** or because it 
charges the offense to have been committed in the 
different ways the statute prescribes it may be com¬ 
mitted in the conjunctive ;*7 and, where represen¬ 
tations are made at one and the same time and each 
and all constitute an inducement to the main act 
they may be alleged in the indictment, although they 
are not entirely consistent with one another.** 

Under the statutes of some states repugnancy is 
not fatal when sufficient matter is alleged to indi- 


Wyo.—state v. Scott, 286 P. 390, 41 
Wyo. 438. 

31 C.J. p 665 note 39. 

79. Ala.—Glenn v. State, 60 Ala. 
104—Nixon V. State. 55 Ala. 120— 
Mastoras v. State, 180 So. US. 28 
Ala.App. 123—Bufford v. State, 128 
So. 126, 23 Ala.App. 521—Griffin v. 
State. 115 So. 769, 22 Ala.App. 369. 
Ark-—^Kirkpatrick v. State, 9 S.W.2d 
574, 177 Ark. 1124. 

Ky.—Bofirgrs V. Commonwealth, 148 S. 
W.2d 703, 285 Ky. 558—Carsons v. 
Commonwealth, 47 S.W.2d 997, 243 
Ky. 1. 

Okl.-lcampbell v. State, 237 P. 133, 
31 OkLCr. 39—Snoddy v. State, 235 
P. 248. 30 Okl.Cr. 235. 

Philippine.—U. S. v. Douglaas, 2 
Philippine 461, 1 OffiGaz. 708. 

31 C.J. p 665 note 40—9 CJ. p 1063 
note 81. 

sa Iowa.—State v. Watrous, 18 
Iowa 489. 

Or.—State v. Piester, 60 P. ’S-Ol, 82 
Or. 254. 

81. Tenn.—^BCandaman v. State, t 
Heisk. 134 note. 

82. U. a— Sunderland v. U. S., C.C 
AuNeb., 19 P.2d 202. 

Tex.—Brown v. State. 267 S.W. 891, 
96 Tex,Cr. 409, denying rehecuring 
254 S.W. 495, 96 Tex.Cr. 409, 
lSex» ooxLbliisioiui of pleader 
Keference to accused’s intent to 
cheat and defraud which is mere 
conclusion does not vitiate for repug- 
naney indictment charging false 
statement to procure credit.—State 
V. Hoifinan, Mo., 297 S.W. 388. 
Sterplnsage 

CSiarge that accused “directly and 
indirectly' transported” ligtior did not 
present contradictory* terms, words 


“directly” and "indirectly” being 
surplusage.—Sheffield v. State, 268 S. 
W. 162, 99 Tex.Cr. 95. 

83. Ala.—Smltherman v. State. 63 
Ala. 24. 

La.—State v. Hatcliff, 165 So. 305, 1S3 
La. 1081, 

Tex.—Odle v. State, 139 S.W.2d 695, 
139 Tex.Cr. 2'88—Graham v. State, 
139 S.W.2d 269, 139 TexCr. 98. 

31 C.J. p 666 note 45—25 C.J. p 621 
note 63—26 C.J. p 948 note 80. 
Accusatory and descriptive parts of 
indictment most correspond 
Ky.—Lynch v. Commonwealth, 58 S, 
W.2d 408. 248 Ky. 210—Acree v. 
Commonwealth, 47 S.W.2d 1051, 
243 Ky, 216. 

AU^rations held not had for repug¬ 
nancy 

' U.S.—Prussian v. U. S., N.Y., 51 S. 
Ct, 223, 282 U.S. 675, 76 L.Ed. 610, 
affirming, C.C.A., U. S. v. Prussian, 
42 F.2d 864, certiorari granted 
Prussian v. U. S., 51 S.Ct. 82, 282 

U. S. 824, 75 L,Ed. 735. Followed 
in, C C,A., Harrison v. Aderhold, 
61 P.2d 1029 and Miller v. Ader¬ 
hold. 61 P.2d 1035—Gates v. U. S.. 
C.C.A.C 0 I 0 ., 122 P.2d 571, certio¬ 
rari denied 62 S.Ct. 478, 314 U.S. 
698. 86 LuSd. 558, and 62 S.Ct 483, 
314 U.S, '698, 86 L.Ed. 658—U. S. v. 
Glasser, C.C.A.I1L, 116 F.2d 690, 
certiorari granted Glasser v. U. S., 
61 S.Ct. 835, Kretske v. U. S., 61 
S.Ct. 836, and Roth v. U. S., 61 S. 
Ct 835—Mulloney v. U. S., C.C.A. 
Mass., 79 F.2d 566, affirming, D. 
C., U. S. V. Mulioney, 8 F.Supp, 
674, and certiorari denied Mul¬ 
ioney V. U, S, 66 S.Ct. 388, 296 U. 
S. 658, 80 L.Ed. 468-*-Suiiderland 

V. U. S., C.C.A.Neb,, 19 F.2d 202— 
Nancy v. U. S., C.C.A.Cal., 16 P.2d 
872, certiorari denied White v. U. 
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S., 47 S.Ct 660, 274 U.S. 745, 71 
L.Bd. 1326. 

Colo.—Cntchfleld v. People, 13 P.2d 
270. 91 Colo. 127. 

Ill—^People V. Castree, 163 N.E. 696, 
322 Ill. 471. 

Kan.—State v. Garvin, 67 P.2d 39, 
143 Kan. 768. 

Mo.—State v. Thompson, 64 S.W.2d 
277, 333 Mo. 1069. 

Tex.—Spencer v. State, 154 S.W.2d 
846, 142 Tex.Cr. 460—Bell v. State, 
1*54 S.W.2d 650, 142 Tex.Cr. 390— 
Odle V. State, 139 S.W.2d 695, 139 
Tex.Cr. 288—Muse v. State, 132 S. 

W.2d 596, 137 Tex.Cr. 622—Rich¬ 
ards V. State, 29 S.W.2d 367, 116 
Tex.Cr. 100—Owen v. State, ‘26 S. 
W.2d 251, 114 Tex.Cr. 576—^Brown 
V. State, 257 S.W. 891, 96 Tex.Cr. 
409, denying reheailng 254 S.W. 

496, 96 Tex.Cr. 409. 

Wash.—State v. Strom, 268 P. 15, 144 
Wash. 334. 

04. Tex.—Burck v. State, 106 S.W. 
2d 709, 132 Tex.Cr. 628—Jennings 
V. State, 239 S.W. 526, 88 Tex.Cr. 
639. 

85. U.S.—Sunderland v. tJ. S., C.C.A. 
Neb., 19 F.2d 202, 208, oitlns Oox- 
pus JTaxis. 

31 C.J. p 665 note 46. 

8A Ark.—Evans v. State, 22 S.W. 

1026, 68 Ark. 47. 

31 C.J. p 665 note 47. 

87. Colo.—Critchfield v. People, 13 
P,2d 270, 9*1 Colo. 127. 

Minn.—State v. Ekberg, 227 N.W. 

497, 178 Minn. 437. 

Tex.—^Booker v. State, 94 S.W.2d 
756, 130 Tex.Cr. 460. 

31 C.J. p ,665 note 48. 

80. Iowa.—State v. Tripp, 84 N.W. 
546, 113 Iowa 998. 
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cate the crime and person charged ;89 but, under 
such a statute, a contradiction which negatives a 
crime or fails to indicate the particular crime charg¬ 
ed is not permitted.®^ 

General und specific statements, A general state¬ 
ment is controlled by specific statements, and the 
charge is not bad for repugnancy.^^ 

Contradictions in a written instrument which is 
set forth simply to designate it do not constitute 
repugnancy in the information.®^ 

Principals and accessaries. An indictment which 
charges 'that accused assisted and abetted the kill¬ 
ing, and also charges him with being an accessary 
before the fact, is held fatally inconsistent.®® How¬ 
ever, in those states in which the distinction be¬ 
tween principals and accessaries before the fact has 
been abolished, an indictment of an accessary may, 
without repugnance, charge the fact to have been 
committed by him.®^ 

Separate counts are sometimes held bad for re¬ 
pugnancy to each other,®® but, as discussed infra §§ 
179, 180, under some circumstances, repugnancy be¬ 
tween counts is no objection to them. 

§ 103. - Use of Technical Expressions 

At common law technical terms were essential to the 
statement of certain offenses in an Indictment, but statu¬ 
tory provisions have now made unnecessary the use of 
many technical expressions formerly regarded as es¬ 
sential. 

At common law technical terms were essential to 
the statement of certain offenses in an indictment, 
and no other words were regarded as equivalent.®® 


Under statutory modifications of the common-law 
rules, however, the use of many technical expres¬ 
sions formerly regarded as essential has become un¬ 
necessary.® 7 Under a statute requiring a statement 
of acts constituting the offense in such a manner 
as to enable a person of common understanding to 
know what is intended, it is held insufficient to des¬ 
ignate an offense by a technical term of which the 
definition cannot be obtained from the ordinary 
sources of information.®® The failure to use a 
technical term is not fatal where the term used can¬ 
not be misunderstood in its connection.®® 

Vi et armis. Under the strict common-law rule, 
it is necessary to employ the words “vi et armis” in 
charging an offense which amounts to an actual 
disturbance of the peace and is attended with forci¬ 
ble injuries.^ Such requirement is not extended to 
other cases.® These words may be implied from 
other words in the indictment or information.® 
Moreover, the ,use of the phrase has been held tm- 
necessary in any case by reason of the adoption of 
an early English statute abolishing the require¬ 
ment,^ as well as by reason of the modern statutes 
determining the requisites of criminal charges.® 

§ 104. -Videlicet and Scilicet 

A general expression may be restricted and confined 
to a precise and definite fact by a description laid under 
a videlicet or scilicet. 

A general expression may be restricted and con¬ 
fined to a precise and definite fact by a description 
under a videlicet or scilicet.® The rule applies 
equally where the general expression is in the form 
of a disjunctive allegation.^ Matter which is not 


89. Ind.—Sheets v. State, *30 N.Ei.2d 
309, 217 Ind. 676. 

Iowa.—State v. Tripp, 84 N.W. 646, 
113 Iowa 698. 

31 ’C.J. p 66*6 note 49. 

90l Mo.—S tate v. Weyland, 105 S. 
W. 660, r26 Mo.App. 723. 

91. Ark.—^Reeder v. State, 111 S.W. 

272, Ark. 341. 

31 C.J. p 666 note 51. 

98. Mo.—State v. Sharpiess, 111 S. 
W. 69, 212 Mo. 176. 

93. La.—State v. Sales, 30 La.Ann. 
916. 

94. Mo.—State v. Millsap, 276 S.W. 
626, 310 Mo. <500—State v. Stacy, 
16 S.W. 147, 103 Mo. 11. 

31 C.J. p 666 note 54. 
aiders and abettors as principals 
under Pederal Statutes 
U.S.—U. S. V. Johnson, 63 S.Ot 1233, 
reversing:, C.C.A., 123 F.2d 111, 
certiorari panted >62 S.Ot. 625, 316 
U.S. 790, 86 L.Ed. 1193, reargu¬ 


ment granted 62 S.Ct. 1164, 86 L. 
Ed. 1778. 

95. N.J.—State v. Verona, 108 A. 
'250, 93 N.J.Law 389. 

96. U.S.—U. S. V. Royall, D.C., 27 
P.Cas.No.16,201, 3 Cranch C.C. 618. 

31 C!.J. p 666 note 68. 

97. DeL—State v. Morrow, 10 A. 2d 
630, 1 Terry 363. 

9a Cal,—^People v. Carrell, 161 P. 

993, 3*1 Cal.APp. 793. 

31 C.J. p 666 note 60. 

99. U.S.—^Williams v. U. S., C.C.A. 
CaL, 275 F. 129. 

1. Vt—State V. Munger, 16 Vt 290. 

Force and anus 

The eoLui valent English phrase 
“force and arms,” when used in 
declarations of trespass and in in¬ 
dictments and informations, denotes 
that the act complained of was done 
with violence.—People v. Samuels, 
18 N.T.S.2d 532, 538, 259 App.Div. 
167—26 C.J. p 795 note 35. 
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2. N.H,—State v. Kean, 16 N.H. 347, 
34 Am.D. 162. 

31 C.J. p 666 note 63. 

a Vt—^Brackett v. State, 2 Tyler 
152. 

31 C.J. p 666 note 64. 

4. N.C.—State v. Harris, 11 S.B. 377, 
106 N.C. 682. 

31 C.J. p 666 note 65. 

5. N.C.—State v. Duncan, 2*8 N.C. 
236. 

6. U.S.—U. S. V. Qreve, D.C.N.T.. 12 
F.Supp. 372, 377, citing Corpus Jd- 
ris. 

Ill.—People V. Shaver, 11 N.B.2d 400, 
367 Ill. 339, affirming 7 N.E.3d 160, 
289 IlLApp. 612, transferred, see 4 
N.E.2d 471, 364 Ill. 326. 

Mass.—Commonwealth v. Quinlan, 
27 N.E. 8, 153 Mass. 483. 

Vt.—State V. Waite, 166 A, 4, 105 
Vt 265. 

31 C.J. p 666 note 67. 

7- Ill.—^People V. Shaver, 11 N.E.'2d 
400, 367 Ill. 339, affirming 7 N.E.2d 
160, 289 IlLApp. 612, transferred, 
see 4 N.E.2d 471, 364 IIL 326. 
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essential in its nature may be laid under a videli¬ 
cet,* in which case it need not be proved as alleg¬ 
ed,9 and where the allegations are contrary or re¬ 
pugnant to the preceding matter, they will be re¬ 
jected as surplusage but essential matters, al¬ 
though laid under a videlicet, are to be regarded as 
positive, precise, and traversable.^i Where a nec¬ 
essary allegation is found only under a videlicet, an 
indictment or information will be sufficient 
When time is material, it may nevertheless be laid 
under a videlicet or scilicet, because when so laid 
it is traversable as if it had not been so laid>® 

§ 105, -Matters of Inducement 

It is not necessary to describe matters of inckicement 
with the degree of minuteness and particularity which 
is requisite in setting out the material allegations which 
constitute and give character to the offense charged. 

While all matters of inducement which are nec¬ 
essary to show that the act charged is a criminal 
offense must be stated in an indictment or informa¬ 
tion,it is not necessary to describe matters of 
inducement with the degree of minuteness and par¬ 
ticularity which is requisite in setting out the ma¬ 
terial allegations which constitute and give charac¬ 
ter to the offense charged;^* and such facts need 
iK>t be directly charged, but it is sufficient that they 
be necessarily implied from the matter alleged.^* 
Matters of inducement may be stated by way of re- 
cital.^'^ 

§ 106. -Innuendoes 

Where language other than that of the pleader la 
set out, an innuendo may be resorted to for the purpose 


of explanation, but not to change, add to, or enlarge the 
sense of, expressions beyond their usual acceptation and* 
meaning. 

In setting out language other than that of the 
pleader, an innuendo may be resorted to for the pur¬ 
pose of explanation, but not to change, add to, or 
enlarge the sense of, expressions beyond their usual 
acceptation and meaning.^* The meaning of mis¬ 
spelled words in written instruments set out may be* 
explained by innuendos.^* 

§ 107. Rules of Construction 

In construing an Indictment, reasonable Implications- 
from facts clearly aUeged may be properly made in de¬ 
termining the true meaning of the accusation. Except 
where precise technical expressions are required, words 
employed in indictments or informations may be such as 
are in ordinary use and should be given the construction 
which they ordinarily receive. 

The sufficiency of an indictment or information, 
must be tested in the light of the averments there¬ 
in, and not by the proof introduced thereunder, 
and is to be determined by practical, rather than 
technical, considerations, as shown supra § 90. 

The interpretation of an indictment is a question 
for the court to decide on an inspection of the in¬ 
dictment or information itself.^^ 

Except in particular cases where precise techni¬ 
cal expressions are required to be used, as explain¬ 
ed supra § 103, words employed in indictments or 
informations may be such as are in ordinary use 
and should be given the construction which they 
ordinarily receive,^^ and it is sometimes provided 
by statute that words are to be construed accord¬ 
ing to their common acceptation, except where they 
are otherwise specifically defined by law.^* In 


a Pa.—Commonwealth v. Graves, 
23 Pa.Co. 253. 

9. Minn.—State v. Heck, 23 Minn. 
549. 

31 CJ« p 633 note S3. 

la Mo.—State v. Scovlll, App., 15 
S.W.2d 931. 

11. Ill.—^People V. Shaver, 11 N.E,2d 
400, 367 III. 339, afflrmlnff 7 N.E. 
2d 160, 289 IlLApp. 6*12, trans¬ 
ferred, see 4 N.£.2d 471, 36-4 Ill. 
326. 

Mo.—State v. Scovill, App.. 15 S.W- 
2d 931. 

SI C.J. p 666 note 70. 

la Al€L—Blakeney v. State, 13 So. 

2d 431, reversingr 13 So.2d 424. 
14p.—State V. Scovlll, App., 16 S.W. 
< >M 931. 

la, Tt—State T. Murphy, -65 Vt. 

Vi Bean, 270 N.W. 

aul 120’ifibk ati t 


15. Ga.—^Darnell v. State, 11 S.B.2d 
692, 63 Ga.App. 582. 

31 C.J. p 666 note 73. 

le. Ark,—Mason v. State, 18 S.W. 
837, 65 Ark. 529. 

17. CaL—^People v. Piggott, 59 P. 

31, 126 Ca.1. 509. 

3l C.J. p 666 note 75. 

la. TJ.S.—Nave-McCord Mercantile 
Co. V. XT. S., Mo., 182 P. 46, 104 C. 
C.A. 486. 

19. Tex.—Colter v. State, 49 S.W. 
379, 40 Tex.Cr. 165. 

SO, Cal.—^People v. Pnstau, 108 P, 
2d 224, 39 Cal.App.2d 407. 

Colo.—Schraeder v. People, 215 P. 
869, 73 Colo. 400. 

Mo.—State v. Wolfner, 2 S.W,2d 639, 
818 Mo. 1063. 

Tex.—Cochran v. States 80 S.W.2d 
316, 116 Tex.Cr. 201, 

Utah.—State v. Hale, 28$ P, 86, 71 
Utah 134. 

31 C.J. p 667 note 91. 
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81. Mass.—Commonwealth v. Riggs, 
14 Gray 376, 77 Am.D. 333. 

89. U.S.—U. S. V. Hautau, D.aN.J., 
43 P.Supp. 507. 

Ga.—Ellis V. State, 21 S.E.2d 816,. 
67 Ga.App. 821. 

Neb.—Cooper v. State, 243 N.W. 887, 
123 Neb. 605. 

N.H.—State v. Rousten, 146 A, 870„ 
84 N.H. 140. 

31 C.J. p 667 note 82. 

Plain, meaning 

Indictment must be given its 
plain, grammatical meaning.—Samu¬ 
els V. Commonwealth, 49 S.W.2d 312, 
243 Ky. 523. 

S3, Ala.—Wllkerson v. State, 126 
So. 777, 23 Ala.App. 520, certiorari 
denied 128 So. 778, 221 Ala. 393. 
Ariz.—^Browning v. State, 87 P,2d 
112, 53 Ariz. 174—^Shaughnessy v- 
State, 32 P.2d 337, 43 Ariz. 445. 
Okl.—Mason v. State, 212 P. 1028,. 
23 Okl.Cr. 111. 

Tex.—^Perez v. State, 22 S.W.2d 809, 
114 Tex,Cr. 473. 

31 C.J. p 6*67 note 83. 
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some jurisdictions it is said that the common-law 
doctrine of strictly construing all proceedings in 
criminal cases is not in force,or that criminal 
pleadings must be construed with the same liberality 
as is allowed in civil cases.^S While a word can¬ 
not, in order to support an indictment, be given a 
meaning against its common use, words clearly 
capable of different meanings should be so construed 
as to avoid repugnancy,26 and the instrument is to 
be considered as a whole.27 While it has been com¬ 
monly held that nothing can be charged by impli¬ 
cation, as explained supra § 99, it has been held 
that, in construing an indictment, reasonable im¬ 
plications from facts clearly alleged may be prop¬ 
erly made in determining the true meaning of the 
accusation,28 but in applying this rule the court is 
not at liberty to depart from the words of the in¬ 
dictment itself and speculate as to the possible in¬ 
tention of the writer of the indictment,29 or to add 
to, or take from, any of the material averments in 
the indictment.2<> The test of the sufficiency of 
an indictment, it has been held, may be obtained in 


the answer to the following question: Can the facts 
properly alleged be true, and accused be innocent 
of the offense charged against him? If the answer 
must be in the affirmative, the indictment is bad; 
if in the negative, the indictment is good.2i 

The effect of defects or imperfections in the 
matter of form on the sufficiency of indictments is 
discussed supra § 90. 

The language of a statute, when employed in an 
indictment, should be construed as the statute has 
been.22 

When technical words are used, they must be tak¬ 
en to have been intended to have their technical 
meaning,23 and a description found in an indictment 
or information which uses common-law phrases and 
references is to be given its common-law interpre¬ 
tation but words of common use will be con¬ 
strued according to their common acceptation, al¬ 
though under certain circumstances they have a 
technical, legal meaning, unless the context is such 
as to show that the technical use was intended.25 


24. Ariz.—State v. Lee, 88 P.2d 996, 
53 Axiz. 295. 

Ky.—Ray v. Commonwealth, 20 S. 
W.2d 484, 230 Ky. 666, -66 A.L.R. 
1297—Easterling v. Common¬ 
wealth, 287 S.W. 972, 216 Ky. 541. 
Okl.—^Price v. State, 131 P. 1102, 9 
Okl.Cr. 369. 

Xadiotniexi.t In statutory language 
must he construed liberally, and 
technical. Impracticable objections 
rejected, In determining sufficiency. 
—^People V. Parson, 165 N,E. 724, 
244 N.T. 413, affirming 218 N.T.S. 41, 
218 App.Div. 488, 
mformation 

Great latitude of construction 
should be indulged in in determining 
the sufficiency of an information, 
and the same strictness is not re¬ 
quired as on an indictment.—People 
Y. Thursam, 23 N,Y.S.2d 706. 
VtsdemeanoxB and f elonlss 
Indictment for misdemeanor may 
be more liberally construed to deter¬ 
mine its sufficiency than an Indict¬ 
ment for felony.—State v. Penley, 
275 S.W. 41, ^09 Mo. 634. 

25. Idaho.—State v. Caldwell, 123 P. 
299, 21 Idaho 663. 

31 C.J. p 667 note 85. 

26. U.S.—‘U. S. V. Comstock, C.CR. 

L, 161 F. 644. 

31 O.J. p 667 note 87. 

87. U.S.—Mitchell V. U. Q., aC.A,N. 

M. , 118 P.2d 663—U. S. v. Ozark 
Canners Ass’n, O.C.Ark., 51 F. 
Supp. 160—IT. S. V. Empire Hat & 
Cap Mfg. Co., D.C.Pa., 47 P.Supp. 
396—U. S. V. McKay, D.C.Mlch., 
45 F.Supp. 1007. 


D.C.—^U. S. V. American Medical 
Ass'n, 110 P.2d 70S, 72 App.D.C. 
12, reversing, D.C., 28 F.Supp. 752, 
certiorari denied 60 S.Ct 131, 308 
TJ.S. 699, 84 LuBd. 502 and Ameri¬ 
can Medical Ass’n v. U. S., 60 S.Ct 
1096, 810 U.S. 644, 84 L.Ed. 1411. 

Ga.—Humph v. State, 4 S.E.2d 673, 
60 Ga.App. €89. 

Ky.—Rose v. Commonwealth, 171 S. 
W.2d 435—^Adkins v. Common¬ 
wealth, 165 S.W.2d 983, 292 Ky. 
67—Maggard v. Commonwealth, 
156 S.W.2d 228, 287 Ky. 787. 

Neb,—Galloway v. State, 258 N.W. 
876, 128 Neb. 429. 

Or.—State v. Jennings, 282 P. 560, 
131 Or. 456. 

31 C.J. p 667 note 88. 

2a U.S.—^Pines v. U. S., C.C.A.Iowa, 
123 P.2d 825—^U. S. v. Johnson, C. 
C.A.I11., 123 P.2d 111—U. S. V. Le¬ 
high Valley R. Co., D.C.Pa., 48 P.2d i 
135, 

Ariz.—^Maseeh v. State, 47 P.2d 423, 
46 Ariz. 94. 

Cal.—^People v. Battilana, 126 P.2d 
923, 52 Cal.App.2d 685—^People v. 
Seitz, App., 277 P. 1069. 

D.C.—Tatum v. U. S., 110 P.2a 556, 
71 App.D.a 393. 

N.J.—State V. Hemmendinger, 126 A. 
644, 100 N.J.L. 234, affirmed 128 
A. 922, 101 N.J.L. 417. 

N.T.—People v. Bogdanoff, 171 N.E. 
890, 354 N.T. 16, 69 A.XuR. 1378— 
People V- Florence, 262 N.T.S. 775, 
146 Misc. 786, modifying 261 N.T. 
S. 803, 146 Misc. 162—People v. 
Rendlgs, 205 N.T.S. 138. 123 MJiac. 

82. 

Okl.—Barfield v. State, 110 P.2d 816, 
71 OkhCr. 135, 


Tenn.—Creswell v. State, 30 S.W.2d 
247, 161 Tenn. 320. 

Wash.—State v. Bokien, 44 P. 889, 
14 Wash. 403. 

31 C.J. p 667 note 90. 

29. IlL—People V. Powell, 187 N.B. 
419, 353 ni. 582. 

30. Ala.—Crump v. State, 4 So.2d 
188, 30 Ala.App. 241, certiorari de¬ 
nied 4 So.2d 190, 241 Ala. 588. 

31. 6a.—^Massey v. State, 192 S.E. 
660, 56 Ga.App. 368. 

Ind.—Stephenson v. State, 179 N.B. 
63^, 205 Ind. 141, error coram no¬ 
bis dismissed 186 N.R 293. 206 
Ind. 141. 

sa U.S.—Thornhill v. State of Ala¬ 
bama, 60 act 736, 310 U.S. 68, 84 
L.E(L 1093, reversing 189 So. 913, 
28 Ala.App. 527, certiorari denied 
189 So. 914, 238 Ala. 162, certio¬ 
rari granted 60 S.Ct 296, 308 U.S. 
647, 84 L.Ed. 460. 

Ark.—^Dickerson v. State, 255 S.W* 
873, 161 Ark. 60. 

Cal.—^People v. White, 34 CaL 188— 
People V. Malley, 194 P. 48, 49 Cal. 
App. 697. 

IlL—^People V. Betson, 200 N.E. 594, 
362 111. 502. 

83. U.S.—U. S. V. Claflin, C.C.N.T.,. 
25 P.Cas.No.14,798, 13 Blatchf. 178. 

Ga.—Ellis V. State, 21 S.E.2d 316, 67 
Ga.App. 821. 

84. U.S.—U. a V. Green, D.C.N.T., 
136 F. 618, affirmed 26 S.Ct 748, 
199 U.S. 601, 50 L.Ed. 328. 

Mich.—Chapman v. People, 89 Midi. 
367. 

35. OkL—^Mason v. State, 212 P. 

1028, 23 Okl.Cr. 111. 

31 C.J. p 667 note 95. 
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Construction against pleader. Since an indict¬ 
ment is to be construed fortius contra proferen¬ 
tem,the language used must necessarily import 
the offense charged, and, if susceptible of a differ¬ 
ent interpretation, the indictment is bad,^^ but, 
where the sufficiency of an indictment is questioned 
by accused for the first time on objection to the 
introduction of evidence, or after judgment, the in¬ 
dictment will be construed more liberally.^® The 
rule that inferences are to be taken against the 
pleader does not extend to imagining inferences 
that are contrary to the fair, common-sense read¬ 
ing of the averments.®® 

Interlineation. If an indictment has an interlin¬ 
eation and a caret at the proper place where the 
interlined words are to come in, the court will take 
notice of the caret and read the indictment correct¬ 
ly, and it is even held that interlined words will be 
read so as to make sense, without regard to the 
position in which the caret is placed.^® 

Relatives. While the rule is laid down that a 
relative or word construction, such as "there** or 
"said,** is to be referred to the nearest antecedent,^^ 
this rule is not applied where the sense is obvi¬ 
ously to the contrary.^® The statement that an act 
was done “then and there’* is nothing more than an 
allegation of time and place, and does not aid the 
averments as to elements of the offense in other 
respects.^® 

Reference to caption. The caption or commence¬ 
ment of the indictment cannot be referred to for 
the purpose of making more certain any of the es¬ 


sential averments relating to the accusation.^^ 

Exhibits. Where an exhibit is attached to, and 
made part of, an indictment or information, the al¬ 
legations of the indictment or information must be 
construed in connection with the attached exhib¬ 
it.*^® 

§ 108. -Reference to Affidavit, Com¬ 

plaint, or Warrant 

An Information, although founded on an affidavit or 
complaint, must be sufficient In itself, and, If on its face 
it is substantially defective, the defect cannot be remedied 
by reference to the affidavit or complaint. 

An information, although founded on an affidavit 
or complaint, must be sufficient in itself, and, if on 
its face it is substantially defective, the defect can¬ 
not be remedied by reference to the affidavit or 
complaint but the complaint or affidavit may be 
resorted to as an aid in deciphering the handwriting 
of the information.'*'^ 

Warrant of arrest. Where a warrant of arrest 
refers distinctly to a complaint and is annexed 
thereto, the warrant may supply any omission or 
deficiency in the complaint.**® 

§ 109. Subject-Matter of Allegations in Gen¬ 
eral 

An Indictment or information, to be sufficient, must 
charge an offense against the laws of the state. 

To be sufficient, an indictment or information 
must charge an offense against the laws of the 
state,*® and it must appear judicially from the in- 


36. U.S.—Johnson v- TJ. S., CCLA. 
W.Va., 95 P.2d «13—U. S. v. Ote¬ 
ro, D.aTex., 5 P.Supp, 201. 

Ala.—^Wilkerson v. State, 128 So. 777, 
23 Ala.App. 520, certiorari denied 
128 So. 778, 221 Ala. ^93. 

Ind.—^Hunt v. State, 169 KB. 149, 
199 Ind. 550. 

31 C.J. p 667 note 96. 

37. Ga.—Gilbert v. State, 165 S.B. 
120, 175 Ga. 276. 

Ind.—State v. Price, 190 N.E. 174, 
2(V6 Ind. 498. 

31 C.J. p 667 note 97. 

Test "by weaker of allegatloiui 
An information chargingr the viola¬ 
tion of statute prohibiting: the ob¬ 
struction of any sheriff in execution 
of his duty which charged the ob¬ 
struction of a deputy sheriff and po¬ 
liceman was to be tested by the 
weaker of its allegations.—State ex 
rel. Price v. Stone, 175 So. 229, 128 
637. 

3& U.S.—Nicholson v. U. S., CCA. 

■ Mot, 79 B.2d 887. 

Okl.—Hickey v. State, 14 P.2d 424, 
64 OkLCr. TSr—Payne v. State, *6 


P.2d 1073, 53 Okl.Cr. 37—Knight v. 
State, 291 P. 142, 48 OW.Cr. 335— 
Chamberlain v. State, 276 P. 607, 
42 Okl.Cr. 410. 

Oonatmetion txL favor of state 
An indictment would be construed 
most strongly in favor of the state 
where accused waited until -after 
verdict before attacking its suffi¬ 
ciency.—Cordovano v. State, 7 S.B.2d 
45, 61 Ga.App. 590. 

30. U.S—Meyer v. U. S., IlL, 258 F. 

212, 169 C.C.A. 280. 

4a N.H.—State v. Daniels, 44 N.H. 
3Sd. 

41. Pa.—Sampson v. Common¬ 
wealth, 5 Watts & 8. B85. 

3*1 C.J. p 668 note 2. 

42. U.S.—Finnegan v. U. S., Mich., 
231 F. 661, 145 C.aA. 447. 

31 O.J. p 668 note 3. 

43. U.S.—Shaw v. U. S., Ky., 165 F. 
174, 91 C.C.A. 208. 

44. U.S.—U. S. V. Howard, D.C. 
Tenn., 132 P. 325. 

Ill.—People V. Paisley, 209 IlLApp. 
295. 


45. Okl.—Kelley v. State, 300 P. 
436, 61 Okl.Cr. 249—Clark v. State, 
288 P. 489, 47 Okl.Cr. 379. 

4a U.S.—Albrecht v. U. S., HI., 47 
S.Ct. 250, 273 U.S. 1, 71 L.Ed. 505 
—Dinger v. U. S., C.C.A.N.D., 28 P. 
2d 648. 

N.T.—^People v. Grogan, 1'8.3 N.B. 
273, *260 N.T. 138, 86 A.LuR. 1266— 
People v. Zambounis, «167 N.B. 183, 
2*51 N.T. 94, reversing 283 N.T.S. 
846, 225 Aj;>p.Div. 75*1—^People v. 
Patrick, 26 N,T.S.2d 183, 176 Misc. 
997—People v. Williams, 238 N.T. 
S. 712, 136 Misc. 664—People v. 
Trudeau, 24 N.T.S.2d 34—^People v. 
Gade, 6 N.T.S.2d 1018. 

31 O.J. p 668 note 7. 

47. Tex.—^Irvln v. State, 7 Tex,App. 
109. 

4a N.C.—state v. Poythress, 93 S. 

B. 919, 174 N.C. 809. 

49. U.S.—Meeks v. Kaiser, C.C.A. 
Mo., 125 F.2d 826. 

Fla.—Moody v. State, 99 So. 665, 87 
Fla. 176. 

HI.—People V. Shaver, 11 N.B.2d 400, 
867 HI. 339, affirming 7 N.B.2d 160, 
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dictment itself that an offense has been commit¬ 
ted.®® It is not necessary for the state to allege 
any more than it is required to prove.®^ 

§ 110. -Jurisdiction 

An indictment or information must show Jurisdiction. 

It must appear from the indictment or informa¬ 
tion that the court in which it is found or filed has 
jurisdiction of the offense,but when the offense 
comes within the general jurisdiction of the court 
it is not necessary to exclude by descriptive terms 
every possible exemption of a'ccused from that ju- 
risdiction.®® Under a statute requiring the infor¬ 
mation to show that it has been presented in a court 
of competent jurisdiction, an exception to an infor¬ 
mation that it did not show by affirmative allega¬ 
tion that it was presented in any court must be sus¬ 
tained;®'^ and it is sufficient if the court is clearly 
identified, although not named identically with the 
designation of the statute.®® An information charg¬ 
ing a felony need not allege that accused has had a 
preliminary examination or has waived it.®® 


In a case of concurrent jurisdiction of the courts 
of either of two counties for an offense committed 
near the boundary line between them, it is not nec¬ 
essary, in an indictment in one county, to aver that 
no prosecution of accused for the crime charged has 
been instituted in the other.® Under some statutes, 
where an information is transmitted from one court 
to another for trial, the omission of an allegation 
of an order of the court for such transfer is a ju¬ 
risdictional defect.®® 

In tJve federal courts the indictment must charge 
that the crime was committed within the jurisdic¬ 
tion of the court,®® and, where the offense is not 
clearly within the federal jurisdiction, every fact 
essential to such jurisdiction must be clearly and 
distinctly averred.®® It has been held, however, 
that it is not necessary to plead the title of the 
government to land on which an offense is alleged 
to have been committed.®^ 

§ 111. -Name of Offense 

Where the acts constituting the offense are sufficiently 


289 IlLApp. 012, transferred, see 4 
N.B.2d 471, 364 Ill. 826—People v. 
Brown, 143 NE. 440, 312 Ill. ^S. 
Mo.—parte Sydnor, 10 S.W.2d 63, 
222 Mo.App. 798. 

N.T.—^People v. Thursam, 23 N.Y.S. 
2d 706. 

Ohio.—^Edmonds v. State, 164 N.B. 

649, 30 Ohio App«, 195. 

Okl.—^Leach v. State, 86 P.'2d 1013, 
•65 OkLCr. 330. 

Pa.—Commonwealth v. Rhey, 14 A. 

2d 192, 140 Pa^Super. 340. 

Tex.—^Johnston v. State, Cr., 76 S.W. 
2d 1052. 

Blfirhest possilble offense 

County attorney may charge in in¬ 
dictment highest possible offense in¬ 
volved in act charged.—^Winfield v. 
State, 280 P. 630, 44 OkLCr. 232. 

50. U.S.—^U. S. V. Dooley, D.C.N.T., 
11 F.2d 428. 

51. Okl.—^Ex parte Brown, Cr., 139 
P.2d 196. 

Tex.—Aven v. State, 277 S.W, 1080, 
102 Tex.Cr. 478. 

52. Del.—State v. Sigh, 192 A. 682, 
8 W.W.Harr. 362. 

Ind.—^Brockway v. State, 138 N.E. 88, 
192 Ind. 656, 26 A.L.R. 1338. 
N.C.—State v. Pinch, 11 S.E.2d 547, 
218 N.C. 511. 

31 C.J. p 576 note 77, p 668 note 10. 

ConveTseiy, an indictment is suffi¬ 
cient if it can be understood there¬ 
from that the offense charged was 
committed within the Jurisdiction of 
the court.—Calhoun v. State, 21 S.W. 
2d 606, 180 Ark. 397. 

IndiotmexLtB or iiifonnatioiui held suf- 
ffdexLt 

U.S.—Lewis V. U. S., Okl., 49 S.Ct 


257, 279 TT.S. 63. 73 L.Bd. 615, af¬ 
firming, C.C.A., 22 P.2d 760, rehear- - 
ing denied 26 F.2d 465, certiorari 
granted 49 S.Ct. 11, 278 U.S. 687, 73 
L.Bd. 621. 

Mich.—^People v. Lewis, 198 N.W. 

967, 227 Mich. 343. 

N.T.—People ex rel. Kennedy v. 
Hunt, 21 N.Y.S.2d 304, affirmed 20 
]Sr.Y.S.2d 1012, 269 App.Div. 970, 
appeal denied 21 N.Y.S.2d 393, 259 
App.Div. 981. 

Okl.—Jenner v. State, 114 P.2d 968, 
72 Okl.Cr. 235. 

judgment 

A statute providing that in plead¬ 
ing a Judgment or other determina¬ 
tion of, or proceeding before, a court 
or officer of special jurisdiction it 
is not necessary to state the facts 
conferring Jurisdiction, but that the 
judgment or determination may be 
stated to have been duly given or 
made, has reference to Judgments of 
courts or to officers having special 
Jurisdiction in designated cases or 
proceedings, and not to the estab¬ 
lishment of subordinate rules with¬ 
in prescribed limits and a determi¬ 
nation of facts to which a legislative 
policy is to apply, such as a mini¬ 
mum price order made by a state 
administrative body.—Sparks v. 
State, 115 P.2d 277, 72 OkLCr. 283. 

53. N.C.—State v. Moore, 82 N.C. 
659. 

31 C.J. p 668 note 11. 

Ship ''anchored off the coast’’ 

A complaint charging accused with 
prevailing on persons to visit a gam¬ 
bling ship ^'anchored off the coast” 
of a particular city within the state 
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is not Insufficient to state an of¬ 
fense against the state law, ^ since 
the quoted phrase is capable of be¬ 
ing understood as referring to a 
place within the territorial Juris¬ 
diction of the state without direct¬ 
ly declaring that the ship was lo¬ 
cated within the three mile limit.— 
Ex parte Chase, 6 P.2d 677, 119 CaL 
App. 432. 

54. Tex—Bowen v. State, 13 S.W. 
787, 28 TexApp. 498. 

55- Tex—Dodaro v. State, 231 S.W. 
394, 89 TexCr. 391—Pels v. State, 
230 S.W. 164, 89 TexCr. 166. 

31 C.J. p 668 note 14. 

56. Okl.—Sheller v. State, 52 P.2d. 
106, 68 Okl.Cr. 204—Ex parte Rob¬ 
inson, 41 P.2d 127, 46 OkLCr. 404— 
Browning v. State, 239 P. 272, 31 
OkLCr. 373. 

57. Iowa.—State v. Niers, 64 N-W. 
1076, 87 Iowa 723. 

53. N.Y.—^People v. ' Megrino, 168 
N.Y.S. 354, 36 N.Y.Cr. 32L 
31 C.J. p 668 note 16. 

59. U.S.—^U. S. V. Perlsteln, C.C.A. 
N.J.. 126 r.2d 789, affirming. D.C., 
39 P.Supp. 965, and certiorari de¬ 
nied Perlstein v. U. S., 62 S.Ct 
1106, 316 U.S. 678, 86 L.Ed. 1762. 

SOL U.S.—U. S. V. Morrissey, C.C. 
Mo., 32 F. 147. 

81 C.J. p 668 note 17—26 C.J. p 947 
note 70. 

61. U.S.—U. S. V. BatUe, C.C.Ga.. 

154 F. 540, affirmed 28 S.Ct 422, 
I 209 U.S. 36, 52 L.Ed. 670. 
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Stated, the failure to name, or correctly to name, the 
offense is not fatal. 

In the absence of a statute to the contrary, the 
designation of the name of the offense in the in¬ 
dictment or information is not of controlling im¬ 
portance,®- since it is not the name, but the de¬ 
scription of the crime, which characterizes the of¬ 
fense charged.®® Accordingly the general rule is 
that, when the facts, acts, and circumstances are 
set forth with sufficient certainty, it is not a fatal 
defect that the indictment or information gives the 


offense no name,®^ or an erroneous name,®® or that 
it does not name the offense with particularity.®® 
So too an indictment is good as charging the of¬ 
fense which the facts set forth in the indictment 
constitute under the law, notwithstanding an im¬ 
proper characterization thereof in the caption.®*^ 
A statutory requirement, however, that an indict¬ 
ment or information must state the crime with 
which an accused is charged, and the particular acts 
constituting that crime, is more thania technicality; 
it is fundamental,®® and a substantial variance be- 


02i P^rignatlon discneiioiiary 

The designation of offense charged 
is within grand jury's or prosecut¬ 
ing officer's discretion and may be 
controlled thereafter by trial judge. 
—^People V. Deininger, 98 P.2d 526, 
36 Cal.App.2d 649. 

160 statatoxy saxae 

The name given to the crime in 
the information, where the statute 
does not designate the crime with a 
particular name, is immaterial as 
long as it is germane to the facts 
constituting the crime alleged in 
the charging part.—State v. Tollef- 
aon, 16 P.2d 625, 142 Or. 192. 

technloal naioo by which the 
offend is designated in or on the 
indictment is not important.”—Com¬ 
monwealth V. DeGrange, 97 Pa.Super. 
181, 185. 

C 3 . Ga.—Cargile v. State, 21 S.R2d 
326, 67 Ga.App. 610, conforming to 
answer to certified question 20 S. 
E.2d 416, 194 Ga. 20—Hughes v. 
Georgia Power Co., 15 S.K2d 466, 
65 Ga.App. 168—^Driver v. State, 
4 S.K2d 922, 60 Ga.App. 719—Hiz- 
on V. State, 133 S.E. 285, 35 Ga. 
App. 392. 

Ifo.—State V. Hoffman, 297 S.W. 388. 
^ont.—State v. Schnell, 88 P.2d 19, 
107 Mont. 579, 121 A.L.R, 1082. 
Okl .—Bx parte Grant, 240 P. 759, 
32 Okl.Cr. 217. 

S.D.—State v. Foreman, 3 N.W.2d 
477—State V. Ewert. 219 N.W. 817, 
52 S.D. 619. 

Cal.—People v. Stanich, 271 P. 
920, 94 Cal.App. 738. 

N.D.—State v. Muzzy, 262 N.W. 335, 
837, 66 N.D. 41, citing Corpus Jtu 
zls—State V. Bendickson, 242 H. 
W. 693, 695, 62 N.D. 201, quoting 
Ooxpiui Juzls and declaring text 
to be sustained by the decided 
Weight of authority. 

31 Cjr. p 669 note 19. 

A Arlz.—^Merrill v. State, 26 P,2d 
lie. 42 Ari% 341. 

. 4 ^—St;rungL v. State, 272 8,W. 359, 
168 Ark. 1012. 

Gaur—Driver v. State, 4 S.E.2d 922, 
/ '^Sd'Ga.App. 719. ^ 

Idkho^^-State v. Bolder, 290 P. 887, 
49 Idaho *514. 


Mont—State v. Schnell, 88 P.2d 19, 
107 Mont 579. 121 A.L..R. 1082, 
citing Corpus Juris. 

X.D.—State v. Bendickson, 242 N.W. 
693, 695, 62 N.D. 201, quoting Cor- 
pns Juris. 

Okl.—Collins V. State, 240 P. 136, 
32 OkLCr. 136. 

Utah.—State v. Burke. 129 P.2d 560. 
102 Utah 249—State v. Scow. 126 
P.2d 954. 101 Utah 564. 

31 C.J. p 669 note 20—25 C.J. p 621 
note 64. 

ZTaue given hy statute 

An indictment or information is 
not insufficient for failure to use 
the name given to the offense by 
statute.—State v. Keturokis, 276 N, 
W. 600, 224 Iowa 491. 

Otherwise stated, the sufficiency 
of an indictment or information must 
be determined by the facts it pleads, 
and not by the name it gives the of¬ 
fense.—^Bx parte Harrison, 101 P.2d 
467, 55 Ariz. 347—Clark v. State, 89 
P.2d 1077, 63 Ariz. 416. 

Xn Ken t ucky 

(1) An indictment, in its accusa¬ 
tive part, must state the public of¬ 
fense for which it is intended to 
present accused, and, in its descrip¬ 
tive part, must state the facts which, 
if established, constitute the offense 
oj^ged.—^Reed v. Commonwealth, 
136 S.W.2d 867, 281,Ky. 189—Shackle¬ 
ford V, Commonwealth, 109 S.W.2d 
13, 270 Ky. 60—Puckett v. Common¬ 
wealth. 95 S.W.2d 242. 264 Ky. 677— 
Miller v. Commonwealth, 59 S.W.2d 
969, 248 Ky. 717, followed in 59 S. 
W.2d 973, first case, 248 Ky. 726, 59 
S.W.2d 973, second case, 248 Ky. 728, 
69 S.W.2d 973, third case, 248 Ky. 
727, and Haff v. Commonwealth, 63 
S.W.2d 691, 250 Ky. 565—Lynch v. 
Commonwealth, 58 S.'W.2d 408, 248 
Ky. 210—^Acree v. Commonwealth, 47 
S.W.2d 1061, 243 Ky. 216—Common¬ 
wealth V. Phcenix Amusement Co., 44 
S.W.2d 830, 241 Ky. 678—Common¬ 
wealth V. Dishman, 24 S.W.2d 568, 
232 Ky. 686 —^Deaton v. Common¬ 
wealth, 296 S.W. 167. 220 Ky. 343— 
Castle V. Commonwealth, 255 S.W. 
161, 200 Ky. 677—31 C.J. p 669 note 
20 EdJ ( 1 ). 

(2) The accusatory part of an in¬ 
dictment is that part naming the 
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offense.—^Deaton v. Commonwealth, 
supra. 

(3) Both the accusatory and de¬ 
scriptive parts of an indictment must 
be sufficient and, if either is defec¬ 
tive, the indictment is bad.—^Jones 
V. Commonwealth, 116 S.W.2d 984, 
273 Ky. 444—-Roark v. Common¬ 
wealth, 268 S.W. 297, 206 Ky. 618. 

(4) It is essential that the accusa¬ 
tory and descriptive parts of an in¬ 
dictment cover the same offense.— 
Privett V. Commonwealth, 26 S.W.2d 
3, 233 Ky. 471—Gregory v. Common¬ 
wealth. 11 S.W.2d 432, 226 Ky. 617— 
Deaton v. Commonwealth, 296 S.W 
167, 220 Ky. 343. 

(6) The erroneous naming of an 
offense in the accusatory part of the 
indictment, however, does not inval¬ 
idate it, where the indictment's de¬ 
scription of the acts constituting the 
offense is sufficient to identify it as 
the one intended to be charged, al¬ 
though inaptly named,—^Merdith v. 
Commonwealth, 252 S.W. 894, 199 
Ky. 644—31 C.J. p 669 note 20 Ed] 
( 8 ). 

(6) Other particulars of Kentucky 
rule see 31 C.J. p 669 note 20 Ed]. 

66. OraiLd theft 

A charge of grand theft is not 
insufficient for failure to charge the 
kind of grand theft.—^People v. Pew- 
kes, 4 P.2d 538, 214 Cal. 142—^Peo¬ 
ple V. Alexander, 128 P.2d 923, 64 
Cal.App.2d 393. 

Banslaughter 

The words of the statute may be 
followed without an express aver¬ 
ment that the crime charged was 
manslaughter.—^U. S. v. Holzhauer, 
C.C.]Sr.J.. 40 F. 76—30 C.J. p 118 note 
81. 

67. Ariz.—^Bx parte Harrison, 101 P. 
2d 467, 55 Ariz. 347—Merrill v. 
State, 26 P.2d 110, 112, 42 Ariz. 
341, quoting Coxpus Juris. 

N.D.—State v. Bendickson, 242 N.W. 
693, 695; 62 N.D. 201, quoting Corw 
pus Jtuis. 

Okl.—^Ex parte Grant, 240 P. 769, 32 
OkLCr. 217. 

Utah.—State v. Scow, 126 P,2d 964, 
101 Utali 664. 

31 C.J. p 669 note 21. 

6& N.Y.—People y. Zambounis, 167 
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tween the crime charged and the facts stated,®® or 
the omission of either,*^® is fatal. Although the 
statute required an offense to be charged in the in¬ 
dictment by a certain name, an indictment has been 
sustained where the offense is so designated, al¬ 
though in the preceding part it has been designat¬ 
ed by a part only of the name given.^^ 

§ 112. - Character or Grade of Offense 

and Penalty 

The charge made in the Indictment or information de¬ 
termines the character of the offense, and It is not 
necessary to allege the grade or penalty of the offense. 

It is the charge made in the indictment or infor¬ 
mation that determines the character of the crime.^® 
It is not necessary to allege that the offense is a 
felony or a misdemeanor.73 Whether the offense 
charged be a felony or misdemeanor is to be deter¬ 
mined by the statement of facts and language em¬ 


ployed in the indictment,'^^ and a description of the 
offense as a misdemeanor has been held not to ren¬ 
der insufficient an indictment charging the commis¬ 
sion of a felony.*^® Also it is held not fatal to 
characterize the crime as a felony where the facts 
alleged show it is a misdemeanor,*^® but it has been 
held that an indictment which is not a sufficient de¬ 
scription of a felony cannot be supported as an 
indictment for a misdemeanor.'^^ An indictment 
need not allege the penalty for the crime charged."^® 
It has been held not necessary to state the degree 
of the crime charged,7® but there is also authority 
to the contrary.®® 

§ 113. -Matters of Judicial Notice 

An indictment or information need not state matters 
Judicially noticed. 

As a rule, matters of which the court must or 
will take judicial notice need not be stated.®^ The 


N.3. 183, 251 N.T. 94, reversing: 232 
N.T.S. 846. 226 App.Div. 761— 

People V. Fllnn, 261 N.T.S. 664, 
146 Misc. 423—^People v. Newman, 
253 N.Y.S. 72, 141 MIsc. 429. 
XadiotmeiLts and infonnatioiis are 
tested by the same rulings as far 
as a substantial description of the 
offense is concerned.—^People v. Tru¬ 
deau. 24 N.Y.S.2d 34. 

OffeoDJM charged 

In determining the offense 
charged, it is not the name the 
crime is given but the specific alle¬ 
gations of fact which control.—^Peo¬ 
ple V. Samuels, 18 N.Y.S.2d 632, 269 
App.Div. 167, reversed on other 
grounds 31 N.E.2d 753, 284 N.Y. 410 
—People V. Wilson, 4 N.Y.S,2d 692. 

6^ N.Y.—^People V. Maxon, 10 N.Y. 

S. 69.3, 57 Hun. 367. 

31 C.J. p 669 note 22. 

7a N.Y.—^People v. Grogan, 183 N. 
B. 273, 260 N.Y. 138, 86 A.D.II. a'266 
—People V. Dumar, 13 N.B. 826, 
106 N.Y. 602—^People v. Newman, 
263 N.Y.S. 72, 141 Misc. 429—Peo¬ 
ple V. Tremaine, 222 N.Y.S. 432, 
129 Misc. 6S0—People v. Wilson, 4 
N.Y.S.2d 692. 

Stating crime charged 

(1) The indictment or information 
must Identify the crime charged.— 
People V. Taylor, 11 N.Y.S.2d 87*6, 
171 Misc. 767—People v. Cusick, 3 N. 
Y.S.2d 495, 167 Misc. 466—People v. 
Knapp, 274 N.Y.S. 85, 162 Misc. 368, 
affirmed 275 N.Y.S. 687, 242 App.Div. 
811—People V. Flinn, 261 N.Y.S. •664, 
146 Misc. 423—^People v. Schubert, 
251 N.Y.S. 390, 140 Misa 689. ' . 

(2) An indictment must contain a 
statement of the specific crime with 
which acQused is surged, and the 
statement should contain the name 
of,the cr^me if it has one.—^People 
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V. Dacey, d N.Y.S.2d 166, 166 Misc. 

m. 

71. Ga.—Sneed v. State, 85 S.B. 364, 
16 Ga.App. 361. 

31 C.J. p 669 note 26. 

72. TJ.S.—Pace v. Aderhold, D.C.Ga., 

2 F.Supp. 261, affirmed 0.0. A., 
Aderhold v. Pace, 66 F.2d 790. 

7a Ala,—vLashley v. State, 180 So. 
717, 28*6 Ala. 1—^Lashley v. State, 
180 So. 720, 28 Ala.App. 86, certio¬ 
rari denied 180 So. 724, 286 Ala. 
28. 

CaJL—^People v. Campbell, 36 P.2d 
198, 1 Cal.App.2d 109. 

31 C.J. p 670 note 28. 

74. Ga.—Crummey v. State, 139 S. 

B. 131, 37 Ga.App. 149. 

Nev.—^Bx parte Crane, 163 P. 24-6, 
40 Nev. 338. 

Designation not controlling 
If facts alleged in the indictment 
constitute only a misdemeanor, the 
crime cannot be elevated to a felony 
by being so designated by the plead¬ 
er.—^Merritt v. Commonwealth, 180 
S.E. 896, 164 Va. 658. 
to charge Mony 

IlL—^People V. Anderson, 174 N.B. 
391, 842 111. 290. 

Ind.—Mahok v. State, 174 N.B. 281, 
202 Ind. 473. 

Mo.—State v. Brock, 2'80 S.W. 48. 
N.Y.—^People v. Duff, 244 N.Y.S. 667, 
137 Misc. 362. 

Meld to charge misdemeanor < 

Iowa.—State v. Boever, 210 N.W. 
671, 203 Iowa 86. 

Mo.—Btate v. Hollbrook, 289 S.W. 
560. 

Va.—Carleson v. Commonwealth, 143 
S.B. 696, 1-50 Va. 602. 

Y5. Ga.—^Pratt v. State, 142 S.B. 
- ,908, 88 GeuApp. 114. 

Idaho.—State v. Farnsworth, 10 P. 
2d 295, 61 Idaho 768. 


7a Ga—^Lummus v. State, 87 S.B. 

147, 17 GaApp. 414. 

77. Mass.—Commonwealth v. New¬ 
ell, 7 Masa 246. 

7a Mo.—State v. Ashworth. 143 S. 

W.2d 279, *346 Mo. 869. 

Tex.—^Bashara v. State. 206 S.W. 

369, 84 Tex.Cr. 263. 

Circumstances affecting punishment 
see infra § 146. 

79. CaL—^People v. Walsh, 248 P. 31, 
75 -CaLApp. 434. 

31 C.J. p 670 note 33. 

sa Conn.—State v. Fox, 76 A. 302 
83 Conn. 286, 19 Ann.Cas. 682. 

Dl Dtah, in case of offenses de¬ 
fined in the penal code in general 
terms with various degrees of the 
general class set out, an Information 
charging the commission of a gen¬ 
eral crime without specifying the 
degree is insufficient.—State v. Spen¬ 
cer, 121 P.2d 912, 101 Utah 287, de¬ 
nying rehearing 117 P.2d 455, 101 
Utah 276. 

81. U.S.—^De Marco v. U. S., C.C.A. 
V€U, 296 F. 667, certiorari denied 
44 S.Ct. 638, 265 U.S. 693, €8 UBd. 
1196. 

Ala—^Town of LdnevUle v. Gauntt^ 
101 So. 164, 20 Ala.App. 136. 

N.Y.—^People v. Hirshon, 48 N.Y. a 
2d 764. 

Or.—State v. Stone, 226 P. 430, 111 
Or. 227. , , 

Vt.—State V. Caplan, 136 A, 705, lOO 
Vt 140, followed in State v. Wil¬ 
liams, 135 A. 713, 100 Vt 160. 

31 C.J. p 670 note 36. 

Judicial notice in: 

Civil cases see Evidence §§ 6-102. 
Criminal cases see Criminal Law 
SS 531-565. 

Pacts held tumeoessary to be plead- 
•d 

(1) Authority and duties of police 
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fact, however, that the court will take judicial no¬ 
tice of certain matters essential to the proof of the 
offense will not render it unnecessary to aver such 
matter, if necessary to its description m order to 
advise accused of the charge which he must be pre¬ 
pared to meet.^- 


I 114 . - Matters of Fact or Conclusion 

Facts, and not conclusions, must be averred in an in. 
dictment or information. 

An indictment or information must contain a 
statement of all the essential facts, and facts, not 
conclusions, must be averred,but the unnecessary 


Judge.—State v. WTiite, Mo., 265 S. 
W. 192. 

(2) Days of week.—State v. Van 
Ness, 199 A. 759, 109 Vt. 392, *117 
A.L.R. 415. 

(3) Intoxicating character of beer. 
—Griffin v. State. 128 S.W.2d 1197. 
137 Tex.Cr. 231. 

(4) Intoxicating character of 
whisky. 

U.S.—U. S- V. Golden, D.C.Minn., 1 
P.2d 543. 

Mo.—State V. Lando, 300 SW. 767— 
State V. Talken, 292 S,W. 32, 316 
Mo. 595. 

Tex.—Bilby v. State, 34 S.W.2d 272, 
116 TexCr. ‘239. 

(5) That city was a municipal 
corporation.—State v. White, Mo., 
263 S.W. 192. 

(6) That morphine Is derivative 
of opium.—State v. Vallle, 268 P. 
493. 82 Mont. 456. 

(7) Other facta—State v. Conley, 
Mo.. 123 S.W.2d 103—31 C.J. p 670 
note 35 [h]. 

SSmiiGipai ozdinaacM 

Where Judicial notice may he tak¬ 
en of municipal ordinances, it is not 
necessary that they be pleaded. 

IT.S.—^U. S, V. A L. A, Schechter 
Poultry Corporation, C.C.AN.T., 76 
F 2d 617, reversing in part and af¬ 
firming in -part, D.C., U. S. v. 
Schechter, 8 P.Supp. 136, certiorari 
granted Schechter v. XJ. S., 55 S. 
Ct. 651, 296 U.S. 723, 79 L.,Bd. 1676, 
and U. S. V. A Lfc A Schechter 
Poultry Corporation, 55 S.Ct. 661, 
295 U.S. 723, 79 L.Ed. 1676, re¬ 
versed on other grounds in part 
and affirmed in part A Xi. A 
Schechter Poultry Corporation v. 
U. S., 55 set 837, 295 U.S. 495, 
79 L.Ed, 1570, 97 A.L.R. 947, fol¬ 
lowed in Divisional Code Author¬ 
ity No. 23. Retail Solid Fuel In¬ 
dustry V. Heisenberg, 196 N.BL 424, 
129 Ohio St. 679. 

W.Va.—State v. Alvis, 180 S.B. 267, 
116 W.Va. 326. 

Public statutes 

(1) An Indictment or information 
is not insufficient for failure to 
charge matters relating to the pub¬ 
lic statutes of the Jurisdiction. 
U.S.—i;..eonard v. U. S., C.C.ATenn., 
18 F.2d 208—Summers v. U. S., C. 
C«AVa., 11 P.2d 683, certiorari de¬ 
nied 46 S.Ct 632, 271 U.S. 681, 70 
' HBd. 1149. ' 

CaL—People v. Ralph, 227 P. 642, 
67 Oal.Apb. '27^. j 


N.M —State v. Anderson. 56 . P.2d 
1134. 40 N.M. 173. 

31 C.J. p 670 note So [d]. 

(2) WTiere. however, judicial no¬ 
tice cannot be taken of the laws of 
another state, such laws must be 
alleged.—Commonwealth v. Mirandi, 
50 S W.2d 13. 243 Ky. 823. 

Record iu cause 

Generally, it is unnecessary in 
pleading to allege any fact which 
already appears on the record in the 
same cause and in the same proceed¬ 
ing, but It is the duty of a court to 
take cognizance of the entire record 
of the case before it.—Peak v. Com¬ 
monwealth, 199 S.E. 473, 171 Va. 635. 
Rules and regulations 

(1) The better practice is to set 
out enough of a rule or regulation 
of a state board to show that it has 
been violated.—State v. Goss, 11 P. 
2d 340, 79 Utah 559. 

<2) Other cases relating to rules 
and regulations see 31 C.J. p 670 
note 35 Cf]. 

82. N.Y.—People v. Bates. 71 N.Y. 

S. 123, 61 APP.D 1 V. 559, 15 N.YXJr. 
469. 

31 C.J. p 670 note 36. 

83. Me.—State v. Dumais, 1-S A2d 
289, 137 Me. 95. 

Conclusions may be drawn 
The facts constituting the offense 
must be set forth so that the con¬ 
clusions of law may be arrived at 
from the facts so stated.—Stribling 

V. State, 91 S.W.2d 73*5, 129 Tex.Cr. 
656—Jones v. State, 38 S.W.3d 587, 
118 Tex-Cr. 106—Pond v. State, 32 S. 

W, 2d 856, 116 Tex.Cr. 54. 

“Duly” 

Under some circumstances it is 
not sufficient to allege in a general 
way that a thing was “duly” done; 
but the details must be stated to 
such an extent that the court can 
see that the thing was In law “du¬ 
ly” done; but where the allegation 
relates merely to an incidental mat¬ 
ter, and not to a vital element of 
the crime, such an allegation is suf¬ 
ficient—^Kerrch v. U. S., Mass., 171 
F. 366, 96 C.C.A 258, certiorari de¬ 
nied 30 S.Ct 402, 215 U.S. 602, 64 
L.Ed. 344—'31 C.J. p 672 note 41. 

84. U.S.—^U. S. V. Minnec, C.C.A 
Ill., 104 F.2d 576, certiorari denied 
Minnec v. U. S., 60 S.Ct 94, 308 
U.S. 677, 84 L.Ed. 484—Boykin v. 
U. S., C.C.AAla., 11 F.2d 4*84— 
U. S. V. Berger, D.C.Pa., 9 F.2d 167 
—U. S. V. Safeway Stores, Mary¬ 
land, D.C.Ran., 51 F.Supp. 448— 
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U. S. V. Armour & Co., D.C Okl., 48 
P Supp. 801, reversed on other 
grounds, C.C.A, 137 P.2d 269—U. 

S. V. Waltham Watch Co, D.C.N. 

T. . 47 F.Supp. 624—U. S. v. Kin- 
nebrew Motor Co., D.C.Okl., 8 P. 
Supp. 535, certiorari dismissed 57 
set. 757, 296 U.S. 669—Cooper v. 

U. S, C.C.AN.J., 299 P. 483—U. S. 

V. P. Koenig Coal Co., D.C.Mich., 
■291 P. 385. 

Ala.—^Mastoras v. State, 180 So. 113, 
28 Ala.App. 123, certiorari denied 
180 So. 115, 235 Ala. 519, followed 
in McGee v. State, 180 So. 123, 235 
Ala. 530, denying certiorari 180 
So. 123, 28 Ala.App. 127, and Hast 
V. State, 180 So. 894, 236 Ala. 697, 
denymg certiorari 180 So. 901, 28 
Ala.App. 668. Followed in Maxey 

V. State, 180 So. 116, 28 Ala.App. 
127, Huffman v. State, 180 So. 116, 
28 Ala.App. 127 and McGee v. 
State, 180 So. 123, first case, 28 
Ala.App. 127, Hast v. State, 180 So. 
901, 28 Ala.App. 668, and Jackson 
V. State, 182 So. 82, 28 Ala.App. 
233, reversed on other grounds 182 
So. 83. 236 AlA 76—Miller v. City 
of Andalusia, 107 So. 41, 21 Ala. 
App. 253. 

Cal.—^Ex parte Cohn, 98 P.’2d 769, 
37 Cal.App.2d 39—^People v. Daven¬ 
port. 69 P.2d 862, 21 Cal.App.2d 
292. 

Colo.—^Treece v. People, 40 P.2d 233, 
9-6 Colo. 32. 

Ga.—^Lowe v. State, 178 S.E. 203, 50 
Ga.App. 369, conforming to an¬ 
swers 177 S.B. 240, 179 Ga. 742. 
Ill.—^People V. Rukavina, 170 N.B. 
■240, 338 Ill. 128—People v. Biller- 
beck, 153 N.E. 586, 323 Ill. 48— 
People V. Zalapi, 152 N.E. 500, 321 
Ill. 484—^People v. Berman, 147 N. 
E. 428, 316 Ill. 547. 

Ky.—Commonwealth v. Fitzpatrick, 
264 S.W. 1105, 204 Ky. 483—Com¬ 
monwealth V. Fitzpatrick, 264 S.W. 
1104, 204 Ky. 483—Commonwealth 
V. Owens, 249 S.W. 792, 198 Ky. 
655. 

Me.—State v. Dumais, 15 A2d 289, 
137 Me. 95. 

Miss.—Miller v. State, 95 So. 83, 130 
Miss. 730. 

Mo.—State v. Mltnlck, 96 S.W.2d 43, 
339 Mo. 127—State v. Holder, 72 
aW.2d 489, 335 Mo. 175. 

Neb.—Knothe v. State, 211 N.W. 619, 
115 Neb. 119. 

N.Y.—People v. Sas. 16 N.T.S.2d 380, 
172 Misc. 846—^People v. Huyck, 
12 N.T.S.2d 811, 171 Mlsc. 467— 
People V. liisandrelll, 24*9 N.Y.S. 
55, 189 Mlsc. 129—People'V. WII- 



42 C.J.S. 


INDICTMENTS AND INFORMATIONS 


§ 114 


insertion of conolusions is not fatal.^^ The line be- not be alleged nor, where the facts are alleged, 
tween what is a statement of fact and what is a is it necessary to aver the conclusions of law re¬ 
conclusion is not broadly and easily drawn,and suiting therefrom.^^ It is no objection to an indict- 

depends on the nature of the statement and the cir- ment that it presupposes the existence of some 

cumstances of the case.^7 Matters of necessary in- law.^^ A mixed statement of law and fact cannot 

ference or conclusion from the facts averred need be rejected or held to invalidate the indictment.^^ 


liams, 238 N.T.S. 712, 136 Misc. 
564—^People v. Butler, 233 N.Y.S 
656, 133 Misc. 658—People v. Hun- 
gerford. 223 N.Y.S. 584, 129 Misc. 
777, affirmed 224 N.Y.S. 876, 222 
App.Div. 710. 

Okl.—Smith v. State, 132 P.2d O-SS, 
76 Okl.Cr. 409—Saucerman v. 
State, 2^8 P. 228, 31 Okl.Cr. 272— 
Furrh v. State, 226 P. 1066, 27 Okl. 
Cr. 283. 

Tenn.—Jordan v. State, 3 S.W.2d 
159, 16*6 Tenn. 609. 

Tex.—Bassett v. State, 139 S.W.2d 
267, 139 Tex.Cr. 66—^Brooks v. 

State. 98 S.W.2d 999, 131 Tex.Cr. 
329—Kelly v. State, 98 S.W.2d 998, 
131 Tex.Cr. 318—^Ex parte Vas- 
quez, 56 S.W.2d 190, 122 Tex.Cr. 
475—Shaw v. State, 18 S.W.2d 628, 
113 Tex.Cr. 169. 

Utah.—State v. Steele, 245 P. 332, 67 
Utah 1, followed in State v. Da¬ 
vis. 24*3 P. 334, 67 Utah 7. 

31 C.J. p 671 note 37—25 C.J. p 621 
note 54. 

Allegations held conoltisions 

(1) A charge of malfeasance in of- 
flca—Commonwealth v. Middleton, 
50 S.W.2d 6, 243 Ky. 800. 

(’2) That accused concealed prop¬ 
erty, in a prosecution for violating 
bankruptcy law.—^U. S. v. Puselier, 
D.C.La., 46 F.2d 668. 

(3) That a thing is a public nui¬ 
sance or injurious to the public.— 
State V. Jacob Decker & Sons, 196 
N.W. 600, 197 Iowa 41. 

(4) That conduct was offensive to 
public decency.—^Irven v. State, 136 
S.W.2d 608, 138 Tex.Cr. 368. 

(5) That offense is second or sub¬ 
sequent one.—U. S. ex rel. Derencz 
V. Martin, C.C.A.Md., 36 F.2d 944, 
certiorari denied 50 S.Ct 249, 281 U. 
S. 736, 74 L..Bd. 1151. 

(6) That possession of an object 
was had illegally.—^People ex rel. 
Courtney v. Prystalskl, 192 N.^T. 908, 
358 Ill. 198. 

(7) That prior conviction was for 
an offense of like nature.—iStover v. 
State, Tex.Cr„ 168 S,W.2d 871— 
Walker v. State, 135 S.W.2d 498, 138 
Tex.Cr. 280. 

(8) Other allegations see 31 O.J. p 
671 note 87 [e]. 

Glass 

Where a crime can be committed 
only by a particular class of per¬ 
sons, the indictment or information 
should show on its face that ac¬ 
cused belonged to that class, by di¬ 
rect averment, not as a mere con¬ 


clusion of law.—Johnson v. U. S., 
C.C.A.Cal., 294 P. 753. 
liawfulnass or tmlawfolxLess 

(1) To allege that which was done 
was unlawful Is a mere conclusion 
of the pleader; the facts supporting 
such conclusion must be alleged. 

U. S.—Broadus v. U. S., C.C.A.Miss., 
30 P.2d 394—Cooper v. U. S., C.C. 
A.N.J., 299 P. 483—^Anderson v. U. 
S., C.C.AN.Y., 294 F. 593—U. S. v. 
Illig, D.CPa., '288 F. 939. 

Tex.—Gutierrez v. State, 68 S.W.2d 
198, 125 Tex.Cr. 283. 

31 C.J. p 671 note 87 [b]. 

(2) Likewise an averment that the 
act was in violation of law is a mere 
conclusion.—Middlebrooks v. U. S., 
C.C.A.Ga,, 23 F.2d 244. 

(3) In accusation for obstructing 
Justice, the mere allegation that 
process was “a lawful process,” 
without more, is a mere expression 
of a conclusion.—Smith v. State, 199 
SE. 62. 58 Ga.App. 478. 

(4) A mere characterization of the 
crime as felonious is insufficient.— 
Commonwealth v. Dishman, 24 S.W. 
2d 568, 232 Ky. 686. 

Charge of unlawfulness as essential 
element of the offense see mfra § 
136. 

86. U.S.—U. S. V. Minnec, C.C.A.II1., 
104 P.2d 575, certiorari denied 
Minnec v. U. S., 60 S.Ct 94, 308 
U.S. 577, 84 L.Bd. 484—U, S. v. B. 
Goedde & Co., D.C.I11., 40 F.Supp. 
•523. 

Mo.—State v. Ross, 279 S.W. 411, 312 
Mo. 510. 

Or,—State v. Coats, 74 P.2d 1102, 158 
Or. 122. 

Effect of surplusage in general see 
infra S 155. 

86. U.S. — ^U. S. V. New York Great 
Atlantic & Pacific Tea Co., C.C.A. 
Tex., 137 P.2d 459. 

87- Or.—State v. King, 103 P.2d 761, 
165 Or. 26. 

Allegations held not to be mere ooiu 
elusions 

(1) That accused extorted ”a val¬ 
uable thing, to wit, a warranty 
deed.”—Crum v. State, 101 S.W.2d 
270, 131 Tex.Cr. 631. 

(2) That accused **knowingly*' aid¬ 
ed and abetted another.—^Rickman v. 
Commonwealth, 271 S.W. 701, 208 
Ky. 665. 

(3) That accused made or entered 
into an agrreement at a particular 
time or in a particular place.—^U. S. 

V. New York Great Atlantic & Pa- 
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ciftc Tea Co., C.C.A.Tex., 137 P.2d 
459. 

(4) That accused personally trans¬ 
ported whiskey.—Jordan v. State, 
3 SW.2d 169, 156 Tenn. 509. 

(5) That accused was driving on a 
public highway.—Evans v. State, 147 
S.W.2d 794, *141 Tex.Cr. 241. 

(6) That physician’s dispensation 
of drugs was not in the course of 
his professional practice only.— 
Freeman v. U. S., CC.A.Ga., 86 F.2d 
243. Certiorari denied 67 S.Ct 323, 
299 U.S. 616, 81 L.Ed. 454—Glatz- 
mayer v. U. S., C.C.A.Tex., 84 P.2d 
192. 

(7) Other allegations. 

U.S.—Woodford v. U. S., C.C.A.Ark., 
77 F.2d 861—Myers v. U. S., CGA. 
Neb.. 13 P.2d 977—U. S. v. Lum¬ 
ber Institute of Allegheny County, 
DC.Pa., 35 F.Supp. 191. 

Ala.—^Baughn v. State, 117 So. 608, 
*22 Ala.App. 517. 

Ark—State v. Western Union Tele¬ 
graph Co., 254 S.W. -838, 160 Ark. 
444. 

Cal.—People v. Hinshaw, 227 P. 166, 
194 Cal. 1. 

Colo.—^Papas v. People, 65 P.2d 1330, 
98 Colo. 306, followed in 66 P.3d 
1337, 98 Colo. 336. 

Ga.—Carr v. State, 166 S.E. 827, 167 
S.E. 103, 176 G€U 55—^De Krasner 

V. State, 187 S.E. 402, 54 Ga.App. 
41. 

La.—State v. Carson Carbon Co., Ill 
So. 162, 162 La. 781. 

Mo.—State v. Bums, 172 S.W.2d 269 
—State V. Hudson, 259 S.W. 877, 
*214 Mo.App. 260. 

Okl.—Sparks v. State, 115 P.2d 277, 
72 OkL 283. 

Or.—State v. King, 103 P.2d 751, 166 
Or, 26. 

Tex.—^FYeeman v. State, Cr., 172 S. 

W. 2d 309—King v. State, 19 &W. 
2d 62, 113 Tex.Cr. 130—Stepp v. 
State, 267 S.W. 260, 96 Tex.Cr. 
264. 

31 C.J. p 671 note 37 [g]. 

88. Cal.—^People v. Brown, 126 P.2d 
406, 52 Cal.App.2d 428. 

31 aj. p 671 note 38. 

89. Tex.—^Titus v. State, 261 S.W. 
1029, 97 Tex.Cr. 444. 

31 C.J. p 671 note 39, 

90. U.S.—U. S. V. White, C.C.N.Y., 
171 F. 775. 

31 C.J. p 672 note 42. 

9L U.S.—U. S. V. Downey, D.C.R.L, 
257 F. 366. 

31 C.J. p 672 note 43. 
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§ 115. -Matters of Evidence 

Mere matters of evidence need not be averred. 

Only ultimate facts need be averred in an indict¬ 
ment or information,92 and matters of evidence, as 
distinguished from the facts essential to the de¬ 
scription of the offense, need not be averred.®^ The 
unnecessary insertion of evidentiary matters, how¬ 
ever, does not vitiate an indictment.®^ 

§ 116. -Matters of Defense 

An Indictment or Information need not negative mat¬ 
ters of defense which do not form a part of the offense. 

The prosecution is not bound to anticipate de¬ 
fenses and aver facts rendering them unavailing,9^ 
or negative every conceivable fact that may change 
the character of the offense ;99 but the conclusions 
to which accused is entitled under the presumption 
of innocence should be excluded.^^ A mitigating. 


as distinguished from a differentiating, circumstance 
need not be alleged.®^ Matter which is necessary 
to show the commission of the offense must be 
averred, although negative in form.99 On the oth¬ 
er hand, the state may plead in as many forms as 
the law justifies, in order to be sure to anticipate the 
defenses of an accused, provided such pleading is 
an exhibition of the same facts, that is, the same 
act.l 

§ 117. -Matters in Avoidance of Bar of 

Statute of Limitations 

Where the offense Is within the general bar of the 
statute of limitations. It generally Is held that the true 
date of the offense must be averred and the facts set 
forth which avoid the operation of the statute. 

Some authorities hold that it is not necessary to 
anticipate a defense of the statute of limitations 
and negative it by setting forth facts which avoid 
the statute;® but the more general rule is that the 


92. n.S.— Freihagre v. U. S., C!.aA. 
Alaska, 56 F.2d 127. 

Ga.—^Abel v. State, IS S.E.2d 507, 
64 Ga.App. 448, transferred, see 10 
S.R2d 198, 190 Ga. 651. 

DL—People v. Birger, 160 N.E. 564. 
329 Ill. 352. 

Ind.—Meno v. State. 164 KB. 93. 
197 Ind. 16—^Alyea v. State, 147 N. 

E. 144, 196 Ind. 364. 

Wash.—State v. Rets. 37 F. 452, 9 
Wash. 329. 

93. U.S.—^Lefkowitz v. Schneider. C. 
CJLN.J., 51 F.2d 685—Olmstead 
V. TJ. S.. aC.A.Or., 29 F.2d 239, 
certiorari denied 49 S.Ct. 346, 279 
U.S. 849, 73 UBd. 998—Taylor v. 
U. S., C.C.A.MO.. 19 F.2d 813—Chew 
v. TJ. S., C.aA.Ark., 9 P.2d 848— 
U. S. V. McKay, D.C.Mich, 45 F. 
Supp. 1007—^U. S. V. Direct Sales 
Co„ D.C.5.C, 40 F.Supp. 917—U. 
S. V. B. Boedde & Co., D.C.I1L, 40 

F. Supp. 523—TJ. S. V, Shecter, D.C. 
Pa., 35 F.Supp. 11—^tJ. S. v. Rosen- 
zweig, D.C.Pal, 25 F.Supp. 811—TJ. 
S. V. Cobb. B.CMcL, 163 F. 791. 

Ala—^Finley v. State, 181 So. 123, 
28 AlaApp. 151, certiorari denied 
181 So. 125, 236 Ala 161. 

Ariz.—Gutierrez v. State, 34 P,2d 
395, 44 Ariz. 114. 

CaL—^People v. Binshaw. 227 P. 166, 
194 Cal. 1—^People v. Evanofl, 187 
P. 54, 45 Cal.App. 108. 

Del.—^State v. Caruso, 32 A.2d 771 
—State V. Vandenburg, 2 A.2d 916, 
9 W.W.Harr. 498. 

Ga.—^Mell v. State, App., 25 S.E.2d 
142—Sampson v. State, 4 S.E.2d 
390, '60 Ga.App. 512. 

La—State v. Vinzant, 7 So.2d 917, 
200 La SOL 

Ma—State v. Dunn, 8 A.2d 594, 136 
Me. 299. 

Mich.—^People v. 0*Hara, 270 KW. 
298, 278 Mich. 281. ^ 


Miss.—State v. Coltharp, 170 So. 
285, 176 Miss. 883. 

N.Y.—^People v. Parson, 218 N.T.S. 
41, 218 App.Dlv. 488, affirmed 155 
N.R 724, 244 N.T. 413—People v. 
Kaplan, 256 KT.S. 874, 143 Misc. 
91. 

Or.—State v. Lee wye. 263 P. 60, 123 
Or, 595—State v. Dormitzer, 261 
P. 426, 123 Or. 165. 

Pa—Commonwealth v. Wilcox, 173 
A. 653, 816 Pa 129—Common¬ 

wealth V. Weiner, 49 Dauph.Co. 
431. 

Tex.—Martin v. State, 162 S.W.2d 
722, 144 Tex.Cr, 313—Bedwell v. 
State, 155 S.W.2d 930, 142 Tex 
Cr. 599—Castillo v. State, 124 S.W. 
2d 146, 136 TexCr. 198—Silva v. 
State, 15 S.W.2d 1046, 112 TexCr. 
223, 

31 C.J. p 672 note 44. 

Necessity under constitutional and 
statutory provisions see supra § 
90. 

“The office of an Indictment is to 
charge the offense, and not the par¬ 
ticular facts which constitute the 
offense.”—Smith v. State, 35 Tex 
738, 739. 

94k. U.S.—U. S, V. New York Great 
Atlantic & Pacific Tea Co., C.CA. 
Tex, 137 F.2d 459, 

Ind.—Chambers v. State, ID N.B.2d 
735, 212 Ind. 667. 

Pa—Commonwealth ▼. Losey, 79 Pa 
Super. 75. 

Wash.—State v. Ramstad, 232 P. 849, 
132 Welsh. 406, reversed on other 
grounds 237 P. 994, 135 Wash. 346. 
31 C.J. p 672 note 45. 

Effect of surplusage in general see 
infra 9 155. 

95. U.S.—Olmstead v. TJ. S.. ac.A. 
Or., 29 F.2d 239, certiorari denied 
49 S.Ct. 846, 279 U.S. 849, 73 L.Bd. 
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993—TJ. S. V. Ullg, D.C.Pa. 288 F. 
939. 

Fla—Hamilton v. State, 176 So. 89. 
129 Fla 219, 112 A.L.R. 1013—Al¬ 
len V. State, 147 So. 862, 109 Fla 
672. 

Or.—^Pack v. State, 241 P, 890, 116 
Or. 416. 

Pa—Commonwealth v. Moore, 45 
Dauph.Co. 364. 

Tex—Wattis V. State, Cr., 171 S.W. 
2d 876—Aven v. State, 277 S.W. 
1080. 102 TexCr. 478, 

81 C.J. p 672 note 47. 

Every conceivable theory 

“An indictment need not negative 
every conceivable theory that might 
combat the validity of the pleading.” 
—^Pyle V. Johnston, C,C.A.Cal., 187 P- 
2d 869, 870. 

96, Tex—^Aven v. State, 277 S.W. 
1080, 102 TexCr. 478. 

31 C.X p 672 note 48. 

97. Pa—^Mears v. Commonwealth, 
2 Grant 385. 

31 C.J. p 672 note 49. 

96. Minn.—State v. Matakovlch, 61 
N.W. 677, 59 Minn. 614. 

99. Me.—State v. Webb's River 
Impr. Co., 55 A. 496, 97 Me. 669. 

31 C.J. p 673 note 61. 

Exceptions and provisos in statutes 
see infra $ 140. 

1. U.S.—U. S. V. Alluan, D.CTex, 
13 F.Supp. 289. 

2. Kan.—State v. Woolworth, 81 P- 
2d 43, 148 Kan. 180. 

31 C.J. p 678 note 53. 

Descriptive of offense 
The statute of limitations Is not 
descriptive of the . offense and it ie 
■not necessary to plead an exception 
which makes it inoperative.—BjSmery 
V. State, 2^ KW, 417* 138 Neb. 770- 



42 C.J.S. 


INDICTMENTS AND INFORMATIONS 


true date of the offense must be averred and the 
facts set forth which avoid the operation of the 
bar of the statute.^ 

In averring the facts which cause the particular 
case to fall within a statutory exception, it is not 
necessary to follow the words of the statutebut 
it is sufficient to do so.® Where the words of the 
statute describing the exception are synonymous, 
they may be alleged in the alternative.® Facts pre¬ 
venting the bar of the statute of limitations are 
properly pleaded conjunctively.^ To show that an 
indictment is a continuation of a former prosecution, 
the facts as to the former indictment, its dismissal, 
and reference of the case to a grand jury must be 
averred;® but the proceedings had under the first 
indictment need not be set out.® Where conceal¬ 
ment of the offense is relied on, it is necessary to 
show a sufficient concealment to toll the statute so 
that the prosecution is not barred.^® Under some 
statutes an allegation showing that the offense was 


§ 119 

unknown until a date within the period of limita¬ 
tion is sufficient.!! 

§ 118. -Matters within Elnowledge of Ac¬ 

cused 

Facts peculiarly within the knowledge of the accused 
need not be alleged if sufficient facts are alleged to con¬ 
stitute the crime. 

Where the particular facts are peculiarly within 
the knowledge of accused, it has been held that the 
offense may be averred generally.!® 

§ 119. - Matters Unknown to Grand Ju¬ 

rors 

Where reasonably necessary, facts not constituting 
essential parts of the indictment or information may be 
stated as unknown. 

Facts not vital to the accusation and constituting 
merely matter of description may be stated in an 
indictment as unknown to the grand jury if such 
is the case;!® but such an allegation is justifiable 


Bxoeptlon 

At least where the limitation of 
time for prosecution is not made an 
essential element of the offense, a 
statutory proviso constituting' an 
exception to the application of the 
statute of limitations need not be 
alleged in order to be available at 
the trial.—U. S. v. Anthracite Brew¬ 
ing Co., D.C.Pa., 11 F.Supp. 1018— 
U. S. v. Clayton-Kennedy. D.C.Md., 
2 F.Supp. 233. 

3. Fla.—Horton v. Mayo, 15 So.2d 
327. 

m. —^People V. Ross, 156 N.B. 303, 
325 Ill. 417, reversing 242 IlLApp. 
221 . 

La.—State v. McNeal, 105 So. 381, 
159 La. 386. 

Mo.—State v. Bithorn, 278 S.W. 686, 
Pa.—See Commonwealth v. Jovovich, 
5 Sch.Reg. 198. 

81 C.J. p 673 note 54. 

Szceptlons 

(1) Exceptions tolling the statute 
are essential and material parts of 
the accusation and must be alleged. 
Cal.—Ex parte McGee, 85 P.2d 135, 

29 Cal.App.2d 648—^Ex parte Da¬ 
vis. 66 P.2d 302, 13 Cal.App.2d 109. 
Ga.—Love v. State, App., 27 S.E.2d 
337—Bazemore v. State, 131 S.E. 
177, 34 Ga.App. 778. 

Mo.—Knight v. Miles. 272 S.W. 922, 
308 Mo. 638. 

(2) Pleading held sufficient. 

Cal.—^Ex parte McGee, supra. 

La.—State v. Oliver, 192 So. 725, 193 
La. 1084—State v. Gendusa, 190 
So. 332, 193 La. 59, certiorari de¬ 
nied Gendusa v. State of Louisi¬ 
ana. 60 S.Ct. 133, 308 U.S. 511, 84 
’ UEd. 436-iState V. Betryhill, 177 
So. 663. 188 La. 549—State v. 

Keife, 116 861 363; 166 ^La. 47— 


State V. Sullivan, 106 So. 631, 169 
La. 689. 

Separate oonnts 

(1) Where an information charges 
a criminal offense in two counts, 
matter intended to toll the statute 
of limitations may be pleaded in a 
separate paragraph from either 
count and does not have to be plead¬ 
ed as a part of each count—State 
V. Woolworth, 81 P.2d 43, 148 Kan. 
180. 

(2) An exception may also be 
averred in a count separate from the 
charging count—^Rosenberger v. 
Commonwealth, 11 A. 782, 118 Pa. 
77. 

Xbl New York 

<1) The text rule has been fol¬ 
lowed.—People V. Reiser, 269 N.T. 
S. 673, 577, 240 App.Div. 36, citing 
CoxpiLS Juris —^People v. Steiger, 277 
N.T.S. 602, 164 Misc. 538—People v. 
Parkinson, 41 N.Y.S.2d 381. 

<2) There are, however, cases to 
the contrary.—^People v. Bailey, 171 
N.T.S. 394, 103 Misc. 366—People v. 
Van Santvoord, 9 Cow. 665—^People 
V. Durrln, 2 N.T.Cr. 328. 

4. La.—State v. Hinton, 22 So. 617, 
49 LA.Ann. 1854. 

31 C.J. p 678 note 65. 

Fugitive 

, Allegation that accused was not 
Inhabitant of state, but was a fugi¬ 
tive from justice, between certain 
dates, was sufficient.—State v. Thom¬ 
as, 63 S.W.2d 266, 331 Mo. 299. 

5. Ga.—Cohen v. State, 59 S.E. 4, 
2 Oa.App. 689. 

The paxtioular facts which con- 
I stitute exceptions to the bar of the 
I atiatute'need not be minutely alleged. 

I as it is sufficient if an exception in 

m 


the statute be stated in the language 

therein employed.—Saunders v. 

State, 168 S.E. 433, 43 Ga.App. 69. 

6. Mo.—State v. Snyder, 82 S.W. 12, 
182 Mo. 462. 

31 C.J. p 673 note 67. 

7. Mo.—State v. Miller, 87 S,W. 484, 
188 Mo. 370. 

a Ky.—Commonwealth v. T. J. Me- 
gibben Co., 40 S.W. 694, 101 Ky. 
198, 19 Ky.L. 291. 

31 CJ. p 673 note 69. 

9. Mo.—State V. Duclos, 36 Mo. 287. 

31 C.J. p 673 note 60. 

10. Kan.—State v. Rook, 69 P. 653, 
61 Kan. 382, 49 LR.A. 186. 

31 C.J. p 673 note 61. 

11. Ga.—Walton v. State, 15 S.E.2d 

455, 66 Ga.App. 124—^Heaton v. 

State, 139 S.B. 103, 37 Ga.App. 196, 
reversed on other grounds 144 S. 
E. 782, 167 Ga. 147, mandate con¬ 
formed to 145 S.E. 534,. 38 Ga.App. 
695—Camp v. State, 122 S.E. 249, 
81 Ga.App. 737. 

31 C.J. p 673 note 62. 

19. U.S.— II. S. V. Lynch, D.aLa,, 
11 F.2d 298. 

Tex.—Aven v. State, 277 S.W. 1080, 
102 Tex.Cr. 478. 

31 aj. p 673 note 64. 

la U.S.—^U. S. V. Lynch, D.C.La., 
11 F.2d 298—Lewis v. U. S., C.C.A. 
Fla., 4 F.2d 520. 

Ala.—Crow v. State, 183 So. 897, 28 
AlaApp. 319. 

Ga—^Turner v. State, 199 S.B. 837, 
58 GaApp. 775, transferred, see 
195 S.E. 481, 185 Ga 432. 

Tex.—^Powers v. State, 67 S.W.2d 
139, 122 Tex.Cr. 662. 

81 C.J. p 674 note 66. 
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only on grounds of a reasonable necessity.^^ Like¬ 
wise unless material to a complete description of the 
offense charged,^® the mode and means by which the 
offense 'was committed may be alleged to be un¬ 
known;^® but a statement of inability to give a 
more particular description is essential.^*^ 

§ 120. Place of Offense 

The necessity of an allegation of place is discuss¬ 
ed infra § 121, and the sufficiency thereof infra § 
122. 


Examine Pocket Parts for later cases. 

§ 121. -Necessity of Statement 

In the absence of a statute to the contrary, an indict- 
ment or information must aiiege the place where the acts 
were done which constitute the crime charged. 

In the absence of a statute modifying or abrogat¬ 
ing the common-law rule, an indictment or informa¬ 
tion must allege the venue of the alleged offense 
so as to show that it was committed within the 
jurisdiction of the court,and an allegation of 


Description of: 

Accused see Infra §§ 127. 128. 

Third persons unknown to grrand 
jury see infra § 142. 

Sssential elements of the crime 
may not be so pleaded.—^McXamara 
V. State, 181 N.E. 612, 203 Ind. 696. j 
Pacts properly ailegrsd as unknown 

(1) Cause of death.—Gore v. State, 
114 So. 791, 22 Ala.App. 136, cer¬ 
tiorari denied Ex parte State ex rel. 
Attorney General, 114 So. 794, 217 
Ala. 68. 

(2) Number and denomination of 
pieces of money stolen—Howell v. 
State, 164 So. 764, 26 Ala.App. 612. 
Porm 

The usual allegation excusing a 
complete description is, “A more par¬ 
ticular description of which is to 
your jurors unknown,*'—State v. 
Thornes, 186 A. 726. 126 Me, 163. 

Mere details of evldenoe need not 
be alleged to be unknown.—^Ham¬ 
mond V. State, 293 S.W. 714, 173 Ark. 
«74. 

Place 

<1) A general averment, made in 
good faith, of lack of knowledge as 
to the exact place where the al¬ 
leged crime was committed, is suffi¬ 
cient where the grand jury may be 
satisfied from the evidence that a 
crime has been committed, but can¬ 
not ascertain by reasonable investi¬ 
gation the exact place where it was 
committed.—Swafford v. U. S., C.C.A. 
OkL, 25 F.2d 581. 

(2) A charge that the crime wajs 
committed at a time and place un¬ 
known, but'that the overt acts were 
committed within the jurisdiction 
of the court, is sufficient.—^Parma- 
ginl V. V. S.. €.C.A.CaL, 42 P.2d 721, 
certiorari denied 51 S.Ct. 344, 283 U. 
S. 818, 76 Ii.Bd. 1434. 

(3) Other allegations relating to 
place held sufficient.—Taylor v. 
State, 255 P. 588, 36 Okl.Cr. 436— 
31 C.J. p 674 note 66 [a]. 

14L Tex.—McFarland v. State, 146 

S.W.2d 188, 140 Tex.Cr. 633—Ring¬ 
er V. S^tate, 121 S.W.2d 364, 135 

Tex.Cr. 678—^Moore v: States, 116 

S-W.2d 720, m Tex0.^642-rMor- 


gan V. State, 80 S.W.2d 975, 128 
TexCr. 290. 

31 C.J. p 674 note 67. 

Issues, proof, and variance as to 
matters alleged to be unknown see 
infra §§ 249, 269. 

15. Mass.—Commonwealth v. Don- 
oghue, 165 N.E. 413, 266 Mass. 391. 

AH statutory means 
An indictment for abortion may 
allege all means stated in statute de¬ 
fining such crime, as well as unlaw¬ 
ful means unkno'wn to grand jury, 
where actual means by which crime 
was committed are unknown.—Com¬ 
monwealth V. Stone, 14 N.E.2d 168, 
300 Mass. 160. 

16. Ala.—Langham v. State, 11 So. 
2d 131, 243 Ala. 564. 

Ind.—Peats v. State, 12 N.E.2d 270, 
213 Ind. 560. 

Tex.—^Dalfan v. State, Cr., 21 S.W.2d 
301—Mitchell v. State, 10 S.W.2d 
87, 111 Tex.Cr. 101. 

In homicide cases see Homicide S 
150. 

Description, of Instnunent 

“The rule is that an indictment 
need not be more specific than the 
evidence before the grand jury jus¬ 
tifies. An indictment is sufficient 
which states that a better descrip¬ 
tion of the Instrument was not 
known to the grand jury, where It 
does not affirmatively appear that a 
better description was known to the 
grand jury."—^People v. Rongetti, 163 
N.E. 378, 381, 331 Ill. 681. 

17. Idaho.—State v. Calkins, 120 P. 
2d 253, 63 Idaho 314. 

31 C.J. p 674 note 71. 

18^ U.S.—Bratton v. U. S., C.C.A. 
Okl., 73 P.2d 795—U. S. v. Safeway 
Stores, Maryland, D.C.Kan., 61 P. 
Supp. 448—^Egan v. Knewel, D.C.S. 
D., 298 P. 784, reversed on other 
grounds Knewel v. Egan, 45 S.Ct. 
522, 268 U.S. 442, 69 L.Ed. 1036. 
Fla.—^Rimes v. State, 133 So. 550, 
101 Fla. 1322. 

Ill.—^People V. Ring, 276 IlLApp. 214. 
Ind.—Chambers v. State, 10 N.E.2d 
731, 212 Ind. 672. 

Ky.—Castle v. Commonwealth, 255 
S.W. 161, 200 Ky. '677—Middleton 
V. Commonwealth, 254 S.W. 745, 
200 Ky. 232. 


Miss.—Clinton v. State, 142 So. 17, 
163 Miss. 435—Touchstone v. State, 
132 So. 340, 159 Idiss. 366^~'Griflftn 
V. State, 106 So. 467, 140 Miss. 175. 
Neb.—Poulsom v. State, 205 N.W. 
262, 113 Neb. 767. 

Ohio.—^Fisher v. State, 16 Ohio App. 
458. 

W.Va.—State v. Cantor, 116 S.E. 396, 
93 W.Va. 238. 

31 C.J. p 674 note 72—1 C.J. p 321 
note 49—3 C.J. p 168 note 41—5 
C.J. p 760 note 34—18 C.J. p 1265 
note 64—25 C.J. p 621 note 65— 
26 C.J. p 989 note 62. 

Delivery of letter 
An indictment for fraudulently us¬ 
ing the malls, in order to charge an 
offense at the place of the receipt 
of the letter, must allege that the 
letter was duly delivered there. 
U.S.—^Hartzell v. U. S., CC.A.Iowa, 
72 P.2d 669, certiorari denied 55 S. 
Ct. 216, 293 U.S. 621, 79 L.Ed. 
708. 

D.C.—^Hagner v. U. S., 54 F.2d 446, 
60 App.D.C. 335, certiorari granted 
62 S.Ct. 209, 284 U.S. 614, 76 L.Ed. 
624, affirmed 52 S.Ct. 417, 286 U.S. 
427. 76 L,.Ed. 861. 

Bigamy 

(1) In the absence of statute pro¬ 
viding otherwise, the offense of big¬ 
amy can be prosecuted and punished 
only in the county in which the un¬ 
lawful marriage was solemnized, and 
the venue must be laid in that coun¬ 
ty.—^McBride v. Graeber, 85 S.E. 86, 
16 Ga.App. 240—7 C.J, p 1167 note 
35. 

(2) However, the statutes of some 
jurisdictions allow a trial in the 
county where accused is apprehend¬ 
ed or where he resides.—State v. 
Damon, 54 A. 845, 97 Me. 323—7 C. 
J. p 1167 note 86. 

(3) Where a statute permits ac¬ 
cused to be tried in the county of 
his apprehension, the indictment 
should allege facts which show a 
taking within the jurisdictional lim¬ 
its,—^Houser v. People, 46 Barb., 
N.Y., 33—7 C.J. p 1167 note 38. 

(4) In some jurisdictions, where 
the question has been directly raised, 
statutes permitting the venue to be 
laid in a eounty where accused is 
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§ 122 


place should be added to every material allegation 
of fact.^^ Place, however, need not be averred with 
regard to qualifying or limiting averments, the pur¬ 
pose of which is to show that the object acted on 
was a proper subject of complaint, unless place is 
essential and would be susceptible of question if not 
averred.2® A failure to allege the place of allega¬ 
tions which are surplusage or in the nature of ev¬ 
idence is not fatal.21 

On the other hand, in many states the necessity 
for averment as to place has been removed by a 
statute which dispenses with the allegation and re¬ 
quires merely proof of venue on the trial,22 or 
which provides that the indictment cannot be quash¬ 
ed or judgment stayed for want of a statement of 
the venue if the court, from the indictment or state¬ 
ment of venue in the margin, appears to have had 
jurisdiction.^^ Under some statutes, where no place 
is laid, the crime is considered as charged, as com¬ 
mitted within the local limits of the jurisdiction of 


the court in which the grand jury were impaneled.-^ 

§ 122. - Sufficiency of Statement 

a. In general 

b. State, county, and minor descriptions 

therein 

c. Conflicting or concurrent jurisdiction 

d. Reference to caption, margin, or com¬ 

mencement 

a. In (General 

The allegation as to place in an Indictment or in¬ 
formation, in the absence of a statute to the contrary, 
must be sufficient to give the accused notice of the 
charge against him, to enable him to plead the Judgment 
rendered thereon in bar of any second indictment for the 
same offense, and to show that the court has jurisdiction 
of the offense. 

Place must be charged in an indictment with such 
clearness and certainty as to afford full notice of 
the charge and enable accused to make his defense 
with reasonable knowledge and ability,25 and to 


apprehended are regarded as not con¬ 
stitutional. 

Ark.—Walls v. State, 32 Ark. 665. 
Mo.—State v. Smiley. 12 S.W. 247, 
98 Mo. €05. 

7 C.J. p 1167 note 39. 

(5) Under statutes making a con¬ 
tinuance of cohabitation under the 
void second marriage a separate of¬ 
fense or a separate form of offense, 
the venue may be laid in the county 
where such cohabitation takes place. 
—State v. Hughes, 11 N.W. 706, 68 
Iowa 165—7 C.J. p 1167 note 41, 

XadictmeiLts or tnformatioxui held 
snfflolent 

U.S.—Ford V. U. S., Cal., 47 S.Ct. 
531, 273 U.S. 593, 71 L.Bd. 793, 
affirming, C.C.A.. 10 F,2d 339, cer¬ 
tiorari granted 46 S.Ct 475, 271 U. 
S. 662, 70 L.Bd. 1133—U. S. v. New 
York Great Atlantic & Pacific Tea 
Co., C.C.A.Teac., 137 F.2d 469— 
Hudspeth v. McDonald, C.C.A.Kan., 
120 F.2d 962, certiorari denied Mc¬ 
Donald V. Hudspeth, 62 S.Ct 110, 
314 U.S. 617, 86 L.Bd. 496—Wilkes 

V. U. S., C.C.A.Cal., 80 P.2d 286— 
Grigg V. Bolton, C.C.A.Mont., 63 F, 
2d 158, certiorari denied 52 S.Ct. 
311, 286 U.S. 638, 76 L.Bd. 931— 
Lucking V. U. S., C.C.AJ[nd., 14 F. 
2d 881, certiorari denied Goldstein 
'v. U. S., 47 S.Ct 465, 273 U.S. 760, 
71 L.Bd. 873, O'Neill v. U. S., 47 
S.Ct. 455, 273 U.S. 749, 71 L,Ed. 
872, Stratton v. U. S., 47 S.Ct 456, 
273 U.S. 760i, 71 L.Bd. 873, and 
Whalen v. U. S.. 47 S.Ct 455, 273 

U.S. 749, 71 L.Bd. 873—Morris v. 
U. S., C.C.A.Ark., 7 F.2d 785, cer¬ 
tiorari denied 46 S.Ct 205, 270 U. 
S. 640. 70 L.Bd. 775—U. S. v. Le¬ 
high Valley- R. Co., D.C.Pa., 43 F. 
2d 136—U. S. V. Frank, D.aR.1., 
12 F.2d 796—rU. S. v. Monjar, D.C. 


Del., 47 F.Supp. 421—Miller v. U. 
S., C.C.A.Ohio. 300 F. 529, certio¬ 
rari denied 46 S.Ct 123, 266 U.S. 
624, 69 L.Bd. 474. 

Ala.—^Dotson v. State, 136 So. 159, 
24 Ala.App. 216, certiorari denied 

135 So. 160, 223 Ala. 229—^Harmon 

V. State, 101 So. 353, 20 Ala.App. 
254. 

Ark,—Brown v. State, 160 S.W.2d 
207, 203 Ark. 1029—^Barnett v. 

State, 39 S.W.2d 321, 183 Ark. 884. 
Fla.-Jarrell v. State, 186 So. 873, 

136 Fla. 736—Prevatt v. State, 184 
So. 860, 135 Fla. 226. 

La.—State v. McGuire, 138 So. 867, 
173 La. 871. 

Mo,—^State v. Sagerser, 84 S.W.2d 
918—State v. Naylor, 40 S.W.2d 
1079, 328 Mo. 336—State v. Mc¬ 
Clure, 31 S,W.2d 39, 325 Mo. 1228— 
State v. Hull. App., 279 S.W. 221, 
transferred, see <Sup.) 273 S.W. 
1039. 

N.Y.—^People v. Werblow, 148 N.B. 
786, 241 N.Y. 65, reversing 209 N. 
Y.S. 88. 212 App.Div. 445. 

Pa.—Clary v. Commonwealth, 4 Pa¬ 
st 210. 

Tex—^Benson v. State, 79 S.W.2d 122, 
128 TexCr. 72—^Musey v. State, 33 
S.W,2d 449, 116 TexCr. 115—Uhl 
V. State, 289 S.W. 404, 106 TexCr. 
666—Odell v. State, 264 S.W. 977, 
95 TexCr. 360. 

jnxlsdlotioiiAl 

(1) Allegation of venue is not a 
matter of form; it is Jurisdictional^ 
—People V, Powell, 187 N.B. 419, 423, 
363 Ill. <582—People v. De Met, 16 
N.R2d 133, 296 IlLApp. 21'5. 

<2) Wenue is a controlling ele¬ 
ment in the statement of the com¬ 
mission of a criminal offense. The 
venue charged determines upon the 
face of the indictment as to wheth¬ 

999 


er or not the grand Jury had juris¬ 
diction to return the Indictment as 
well as whether or not the court in¬ 
to which the indictment is returned 
has jurisdiction to try the defend¬ 
ant under the charges made by the 
indictment."—^People v. Powell, su¬ 
pra. 

(3) A failure to allege venue di¬ 
rectly is not, however, jurisdictional 
defect in sense that it will support 
collateral attack, but, in federal 
courts, indictment failing to allege 
venue is demurrable.—^Bratton v. U. 
S., C.C.AOkl., 73 F.2d 795. 

19- Or.—State v. Pointer, 213 P. 621, 
106 Or. 589. 

Wis.—^Dowling v. State, '237 N.W. 98, 
206 Wia 314. 

31 C.J. p 674 note 72. 

20. Vt—State V. Cook, 38 Vt. 437. 
81 C.J. p 676 note 76. 

ai- U.S.—U. S. V. Brunett, D.C.Mo., 
53 F.2d 219. 

Wash.—State v. Wilson, 251 P. 859, 
142 Wash. 19. 

22L Ala.—Riddle v. State, 49 Ala. 
389—Shores v. State, 146 So. 537, 
25 AlcuApp. 351—St John v. State, 
137 So. 42, 24 Ala.App. 450, certio¬ 
rari denied 137 So. 43, 223 Ala. 448 
—McClendon v. State, 109 So. 526, 
21 Ala.App. 494—^Hammonds v. 
City of Tuscaloosa, 107 So. 786, 2L 
Ala.App. 286. 

31 C.J. p 674 note 73—18 C.J. p 1265 
note 63. 

23. Mich.—^People v. Schultz, 48 N.^ 

W. 293, 86 Mich, 114. 

•31 C.J. p 674 note 74. 

94. Ark.—^Higgins v. State, 206 S. 

W. 440, 136 Ark. 284. 

31 C.J. p 674 note 76. 

25. U.S.—^Partson v. U. S., C.CA* 
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plead the judgment rendered on the indictment in 
bar of any second indictment for the same of- 
fense.26 ^cept where the rule has been changed 
by statute, place must also be alleged with such 
certainty that it may be seen that the court has ju¬ 


risdiction of the charge.27 Certainty to a reason¬ 
able extent is sufficient in allegations of place 
such allegations are aided by matters of which the 
court will take judicial notice,^^ and will not be 
vitiated by matter which may be regarded as sur- 


Mo., 20 F.2d 127—Brenner v. U. S., 

C.C.A.N.T., 287 T, 636—U. S. v. 
Armour & Co., D.C.Okl., 48 F.Supp. 
SOI, reversed on other grounds, C. 
C.A., 137 F.2d 269. 

Ill.—^People V. Rice, 50 N.E2d 711, 
383 Ill. 684—People v. De Met, 16 
N.B.2d 133, 296 IlLApp. 2r5. 

Ky.—^Middleton v. Commonwealth, 
234 S.W. 745, 200 Ky. 232. 

Okl.—^Homines v. State, *281 P. 310, 
45 Okl.Cr. 40. 

Tex.—^Bedwell v. State, 155 S.W.2d 
930, 142 Tex.Cr. 599—-Willard v. 
State, 87 S.W.2d 269, 129 Tex.Cr. 
384. 

31 C.J. p 675 note 77. 

Aocnsed is entitled to know the 
place of the commission of the crime 
charged. 

Miss.—^Bvans v. State, 108 So. 725, 
144 Miss. 1. 

N.T.—^People v. Nationwide News 
Service, 16 N.T.S.2d 277, 172 Mlsc. 
752. 

Clear and ceztain 
Allegations in an information 
showing venue must be clear and 
certain.—Ex parte Robinson, 150 S. 
W,2d 791, 142 Tex.Cr. 61. 

Bxclnding other Intendment 

Indictment must aver circum¬ 
stances as to time and place with 
sufficient certainty to exclude every 
other Intendment—^Alderson v*. 

State, 145 N.B. 572, 196 Ind. '22. 
aiOenomers 

(1) Charging sale of narcotics at 
town under name by which it was 
generally known although not under 
official name, was not prejudicial 
where accused could not be misled 
thereby.—Smith v. U. S., C.C.A.Okl., 
17 F.2d 723, certiorari denied 47 S. 
Ct 770, 274 U.S. 762, 71 t..Ed. 1339. 

(2) That indictment mistakenly 
alleged offenses in Millersburg, there 
being no Millersburg other than un¬ 
incorporated village known locally 
by that name, was immaterial.—^Mil¬ 
ler V. U. S., C.CJLPa., 50 F.2d 605, 
certiorairl denied 52 S.Ct 31, 284 U. 
S. -651, 76 L.Bd. -552, and followed 
in, C.C.A.N.T., Piazza v. U. S., 59 F. 
•2d 1071. 

Places in. oonntzy 

*TCt is not rectuired, when the place 
4>f the commission of a crime Is in 
country, to describe its location 
-^th that exactness necessary when 
It is in the city, for such strictness 
of description is impossible.”—^Law¬ 
rence -V.. U. S., C.C.A.Okl, 28 F.2d 
608. 

Separate counts 

A sufficient allegaticto. of veniie In 


a first count under which accused 
was found not guilty will supply a 
defect in this respect in a second 
count—Evans v. State, '24 Ohio St. 
208. 

Allegations held sufiLclent 
U.S.— TJ. S. \\ Glasser, C.C.A.I11., 116 
P.2d 690, certiorari granted Glass¬ 
er V. U. S.. 61 S.Ct 835, 313 U.S. 
'561, 85 L.Bd- 15*15, reversed on oth¬ 
er grounds 62 S.Ct 457, 315 U.S. 
60, 36 L.Ed. 680, certiorari granted 
Kretske v. U. S., 61 S.Ct 835, 318 
U.S. 651, 85 L.Ed. 1615, affirmed 
Glasser v. U. S.. 62 S.Ct 457. 315 
U.S. 60, 86 L.Ed. 680, certiorari 
granted Roth v. U. S., 61 S.Ct 836, 
313 U.S. 561, 85 L.Ed. 1615, af- 
firmed Glasser v. U. S., 62 S.Ct 
457, 315 U.S. 60, 86 L.Bd. 680— 
Taran v. U. S., C.C.A.Minn., 88 F. 
2d 64—Fiddelke v. U. S., C.C.A.Cal., 
47 F.2d 751—^Parmagini v. U. S., 
C.C.A.Cal., 42 F.2d 721. certiorari 
denied 51 S.Ct 344, 283 U.S. 818, 75 
L.Bd. 1434—^Lawrence v. U. S., C. 
aA.Okl., 28 P.2d 608—McMillan v. 
U. S„ C.C.A.Okl., '27 F.2d 94— 
Walker v. U. S., C.aA.Cal., 7 P.2d 
309—^Dukich v. U. S., C.C.A.Wash., 
296 F. 691. 

D.C.—Beard v. U. S., 82 F.2d 837, 66 
App.D.C. 231, certiorari denied 56 
S.Ct 675, 298 U.S. 655, 80 L.Ed. 
1362. 

Ill.—^People V. Lavendowski, 160 N. 

E. 583, 329 Ill. 223. 

Iowa.—City of Ues Moines v. Pugh, 
2 N.W.2d 754, 231 Iowa 1283. 
Miss.—Bennett V, State, 164 So. 276, 
169 Misa 864. 

Mo.—State v. Parker, 24 S.W.2d 
1023, 324 Mo. 734. 

Okl.—Drake v. State, 101 P.3d 651, 
69 OkLCr. 224. 

Tex.—^Dupuy v. State, 121 S.W.2d 
1003, 135 Tex.Cr. —^Burke v. 

I State, 47 S.W.2d 616, 120 Tex.Cr. 
7, 

Vt.—State V. Pierce, 154 A. 675, 103 
Vt 383—State v. Romano, 140 A. 
492, 101 Vt 63. 

Wash.—State v. Karsunky, 84 P.2d 
390, 197 Wash. 87. 

Allegations held isuniAcleiLt 
U.S.—^U. S- V. Safeway Stores, Mary¬ 
land, D.C.Kan., 6<1 F.Supp. 448. 
Me,—State v. Choroszy, 119 A. 662, 
122 Me. 283. 

SO. ■Cal.—People v. Thompson, 39 P. 

2d 425, 8 Cal.App.2d 359. 

Fla.—^Rimes v. State, 133 So. 660, 
101 Fla. 1522. 

UL—^People v. Rice, ^O N.E.2d 711, 
383 Ill. 584. ' 

Ky.—^Middleton v. Commonwealth, 
264 aw. 745, 200 Ky. 232. 

IQOO 


Okl.—Romines v. State, 281 P. 310, 
45 Okl.Cr. 40. 

31 C.J. p 675 note 78—12 C.J. p 617 
notes 94, 95. 

Xn federal courts 

(1) As a general rule, in the fed¬ 
eral courts, particularity in the de¬ 
scription of the place is not essen¬ 
tial, since such detail falls within 
the scope of a bill of particulars.— 
Glasser v. U. S., Ill.. 62 S.Ct. 457, 315 
U.S. 60, 86 L.Bd. 680, modifying. C.C. 
A., U. S. V. Glasser, 116 F.2d 690, 
certiorari granted 61 S.Ct. 835, 313 
U.S. 551, 85 L.Ed. 1515, Kretske v. 

U. S., 61 S.Ct. 835, 313 U.S. 551, 65 
L.Ed. 1516, and Roth v. U. S., 61 S. 
Ct. 835. 313 U.S. 551, 86 L.Bd. 1515— 
Touhy V. U. S., C.C.A.Minn., 88 P.2d 
930—Mann v. U. S., C.C.A.MO., 49 F. 
2d 13-1—^Lauderdale v. U. S., C.C.A. 
Miss., 48 F.2d 4‘81—Minnella v. U. 
S., C.C.A.1MO., 44 F.2d 48^“Anderson 

V. U. S., C.C.A.Tex., 30 F.'2d 485— 
Collins V. U. S., C.C.A.Iowa, 20 P.2d 
574—^Leonard v. U. S., C.C.A.Tenn., 
18 F.2d 208—Huth v. U. S., GCA. 
Ky., 296 F. 36—26 C.J. p 947 note 71. 

(2) Accordingly the description of 
place in the indictment need not 
alone be specific enough to serve slb 
a bar to other prosecutions without 
recourse to extrinsic evidence.—^U. 
S. V. Busch, CCA.N.Y., 64 F.2d 27, 
certiorari denied Busch v. U. S., 54 
S.Ct. 65, 290 U.S. 627, 78 L.Bd. 646. 

(3) In some of the circuits, how¬ 
ever, descriptions of place insuffi¬ 
cient alone to serve as such a bar 
have been held to he insufficient.— 
Bratton v. U. S., C.C.A.Okl., 73 F.2d 
795—Skelley v. U. S., C.C.A.Okl., 37 

F.2d 503—^Partson v. U. S., C.C.A. 
Mo., '20 F.2d 127. 

37. U.S.—^U. S. v. Safeway Stores, 
Maryland, D.C.Kan., 51 F.Supp. 
448. 

Okl.—Thomas v. State, 253 P. 614, 36 
Okl.Cr. 209. 

31 C.J. p 675 note 80—27 C.J. p 1021 
note 43. 

Gleaz, apt, and oonolse terms stat¬ 
ing venue are necessary.—^People v. 
Powell, 187 N.E. 419, 358 Ill. 582. 

SSta Me.—State v. Harvey, 127 A. 

275, 124 Me. 226. 

81 C.J. p 676 note 8L 

39. U.S.—^Portman v. U. S., CC^A. 
Mo., 34 P.'2d 406. 

Ohio.—Licciardi v. State, 18 Ohio 
App. 11-8. 

Pa.—Commonwealth v. Moore, 46 
I^uphCo. 864. 

31 C.J. p 675 note 82. 
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plusage.3^ Allegations of place may also be aided 
by the necessary implications from other facts al- 
leged.^i 

Under the statutes of some states technical ex¬ 
actness of language is not required, but it is suffi¬ 
cient if it is understood from the allegation that 
the offense was committed within the jurisdiction 
of the court.52 s^ch a statute does not dispense 
with an allegation of the place of the act consti¬ 
tuting the crime, although venue be laid as to other 
acts.^^ Where a form of allegation of venue is 
indicated by statute, the indictment is sufficient if 
the statute is followed,34 and an immaterial vari¬ 
ance from such form is not fatal ;35 but where the 
statutory form omits the venue and another section 
requires a statement of all the essential facts this 
will control and require a statement of the venue.36 

In some jurisdictions venue must be laid in the 
charging part of the indictment.37 

Offense on high seas. The common-law rules as 
to particularity of venue do not apply to offenses 
upon the high seas, since it was never possible that 
a jury should be drawn from the vicinity of the 
offense, 33 and it is sufficient, in the federal courts, 
to allege that an offense was committed on board 
an American vessel on the high seas within the ju¬ 


risdiction of the court and the admiralty and mari¬ 
time jurisdiction of the United States, and not with¬ 
in the jurisdiction of any particular state of the 
Union, without more specific averment of locality.3® 

b. State, Comity, and Minor Bescriptiojis 
Therein 

Although It is usually not necessary to aver directly 
the state in which the offense was committed, a state¬ 
ment of the county or parish Is necessary, and such a 
statement ordinarily Is sufficient unless the locality Is a 
necessary Ingredient of the crime. 

It is usually held unnecessary to mention the state 
in which the offense was committed,4® such fact be¬ 
ing regarded as supplied by other averments of the 
indictment from which the state appears,4i or else 
as being matter of which the court will take judi¬ 
cial notice.42 

County. The indictment generally must state the 
county in which the offense occurred,43 or the par¬ 
ish, in those jurisdictions in which such term is 
equivalent to ‘'county,”44 and the allegations relat¬ 
ing thereto must be direct and certain.45 In some 
cases it has been held unnecessary to state the 
county where a more particular local description 
has been given, as where the offense is alleged to 
have been committed within the city,4S or wffiere the 


Section lines 

Information charging unlawful 
transportation of intoxicating liquor 
from some place at and within a 
named county unknown to affiant to 
another place on the public highway 
on the section line running north 
and south between named sections 
sufficiently described place to which 
alleged conveyance of liquor was 
made, court taking Judicial notice 
of government surveys of land.— 
Thompson v. State, 227 P. ’892, 27 
Okl.Cr. 309. 

Where oountry is improperly de. 
scribed or omitted, the venue may! 
be fixed by a reference to a named 
town, which, the court will take Ju¬ 
dicial notice, is in the proper coun¬ 
ty.—People V. Williams, 233 Ill.App. 
63—31 C.J. p 675 note 82 [a]. 

90. Ark.—Evans v. State, 9 S.W,2d 
320, 177 Ark. lO?^. 

81 C.J. p 675 note 88. 

31. Texu—Williams v. State, 23 Tex. 
264—Johnson v. State, Cr., 21 S.W. 
929. 

TJtah.-*-People v. Rogerson, 7 P. '256, 
4 Utah 231, rehearing denied 7 P. 
410, 4 Utah 231. 

.Xidueiary positioiL in county 

(1) In prosecutions for breach of 
trust or official duty, allegations of 
the fiduciary position in a certain 
county are held sufficient to show 
that the offense was committed in 
that’ county. 


Cal.—People v. Amer, 96 P. 401, 8 
Cal.App. 137. 

S.C,—State V. Assman, 24 S.B. 673, 
46 S.O. 554. 

(2) There is, however, authority 
to the contrary. 

N.T.—People v. Horton, 17 N.Y.S. 
1, 62 Hun 610. 

Ohio.—^Knight v. State, 43 N.B. 995, 
54 Ohio St 365. 

31 C.J. p 675 note 86. 

32. Nev.—State v. JBuralli, 71 P. 
632, 27 Nev. 41. 

31 aj. p 676 note 91. 

33. N.T.—^People v. Horton, 17 N. 
T.S. 1, 62 Hun 610, 10 N.Y.Cr. 104. 

34. Iowa—State v. Winstrand* *37 
Iowa 110. 

35. Iowa—State v. Lilllard, 13 N.W. 
637, 59 Iowa 479. 

31 C.J. p 676 note 94. 

36. Nev.—State v. Chamberlain, *6 
Nev. 267, 

37. Iowa—State v. Powers, 164 N. 
W. 856, 181 Iowa 452. 

31 C.J. p 676 note 96. 

3a U.S.—U. S. V. Gibert, C.C.Mass., 
21 P.CaaNo.l3,'304, 2 Sumn. 19, 
33. U.S.—^Andersen v, TJ. S., Va, 18 
S.Ct 689, 170 U.S. 481, 42 L.Bd. 
1116—~St Olalr v. U. S., Oal, 14 S. 
Ct 1002, 154 U.S. 134, 38 L..Ed. 986 
—U. S. V. Gibert C-CMass., 21 P. 
, Ca8.No.12,204, 2 Sumn. 19. 

loai 


4a U.S.—Hogan v. O’Neill, N.J., 41 
S.Ct 222, 255 U.S. 52, 65 L.Ed. 
497. 

81 C.J. p 676 note 97. 

41. Mo.—State v. Hunt 88 S.W. 719, 
190 Mo. 353. 

31 C.J. p 676 note 98. 

4a N.C.—State v. Lane. 26 N.C. US. 
Tex.—State v. Jordan, 12 Tex. 205— 
Satterwhite v. State, 6 Tex.App. 
609. 

43. Pla—^Rimes v. State, 133 So. 
550, 101 Pla 1322. 

Ky.—Reed v. Commonwealth, 135 S. 
W.2d 867, 281 Ky. 189—Middleton 
V. Commonwealth, 254 S.W. 745, 
200 Ky. 232. 

81 C.J. p 676 note 1—9 C.J. p 1043 
note 69. 

44. La—State v. Kennedy, 8 Rob. 
690—State v. Nolan, 8 Rob. 513. 

4a Ky.—Rounds v. Commonwealth, 
189 S.W.2d 736, 282 Ky. 667. 

31 C.J. p 677 note 3. 

£ooatloiL ixv state 
An indictment charging the com¬ 
mission of the offense in Warren 
County, Ohio, is sufficient although 
i it does not state that Warren Coun¬ 
ty is in the state of Ohio.—Plsher v. 
State, 16 Ohio App. 458, 

4a U.S.—Miller r. U. S., aCAJOL. 
53 F.2d 316. 

81 C.J. p 677 note 5—18 <XJ. p 1256 
note 66. 
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town is alleged but in such case it must be ju¬ 
dicially known that the entire town lies in one coun¬ 
ty.^* This principle is held applicable only to in¬ 
dictments for misdemeanors and felonies not cap¬ 
ital, and not to capital cases, in which the offense 
must be laid as in a certain county.^ ^ 

Where, after commission of the offense, and be¬ 
fore the finding of the indictment, the place at 
which it was committed is incorporated into a new 
county, or becomes a portion of a different county 
through a change in the boundaries, it has been held 
proper in some jurisdictions to lay the venue in the 
new county.50 In others it has been held proper 
to lay the venue in that part of the old county, by 
name, which is now the new county, by name,5i or 
to lay the venue alternatively in two counts.^^ 
There is authority for the view that it is insuffi¬ 
cient to lay the venue in the new county.53 

Where an unorganized county is attached to an 
organized county for judicial purposes, the venue 
of the offense committed in the unorganized county 
should be there laid.54 

The objection that the indictment charged an of¬ 


fense in a county of the state when the offense was 
committed before the state was admitted is prop¬ 
erly overruled where the county had the same 
boundary in the territory preceding admission as in 
the state.ss 

In the federal courts, since the fact that an of¬ 
fense against the statutes of the United States was 
committed in a particular county is not essential to 
their jurisdiction, it is not in such cases necessary 
to aver the particular county, but it is sufficient to 
allege the district and state.®^ To this rule, how¬ 
ever, an exception is made in the case of treason, 
it being necessary to lay an overt act with partic¬ 
ularity as to means, place, and circumstances.®^ 

Minor descriptions. Where the place is alleged 
for the purpose of establishing venue merely, a 
statement of the county or parish is sufficient,®® un¬ 
less the territorial jurisdiction of the court is not 
as extensive as the county or parish, in which case 
the fact must, in the absence of statute, be shown 
to be within the jurisdiction.®® A more particular 
description of the place must be given where a 
designation as merely in a named county would be 
insufficient to protect accused from another prose- 


47. Ohio.—^Licciardi v. State, 18 
Ohio App. 118. 

31 C,J. p 677 note 6. 

4a Me.—State v. Xiandry, 26 A. 998, 
8'5 Me. 95. 

31 C.J. p 677 note 7. 

49. Mass.—Commonwealth v. 

Springfield, 7 Mass. 9. 

50. Ark.—^McElroy v. State, 13 Ark. 
708. 

Me.—State v. Jackson, 39 Me. 291. 
Tenn.—State v. Donaldson, 3 Heisk. 
48. 

51. Ga.-—Jordan v. State, 22 Ga. 645. 

52. N.C.—State v. Johnson, -50 N.C. 

221 . 

5a N.J.—State V. Jones, 8 N.J.Law 
307. 

54. Tex.—Miles v. State, 5 S.W. 250, 
23 Tex.App. 410. 

51 C.J. p 677 note 13. 

55. Ariz.—Erickson v. State, 127 P. 
754, 14 Ariz. 253. 

5a U.S.—Consldine v. U. S., Ohio, 
112 P. 342, 60 O.O.A. 272. 

31 C.J. p 677 note 16. 

Slsorepanoy In desoxiptlon 

In a prosecution based on two 
counts for an offense alleged to have 
been committed in a particular city, 
the fact there is a discrepancy be- 
" tween the counts as to the county in 
which such city is located is not 
kpredtidlrieJ.—Walker v. U. S., C.C.A. 
<3€kl., 7 P.2d 309. 

' inc nm-Mo. ^ wiison, d.c.n.t., 
25 SlCaa.No.16,736. 


sa Cal.—People v. Knight, 96 P.2d 
173, S'o CaLApp.2d 472—People v. 
Mazzola, 251 P. 222, 80 Cal.App. 
583. 

Ga—Sanders v. State, 2 S.E.2d 137, 
59 Ga.App. 754. 

Ill.—People V. Liavendowskl, 160 N. 
E. 382, 329 Ill. 223. 

Ind.—Sullivan v. State, 161 N.E. 265, 
200 Ind. 43—Meno v. State, 164 N. 
E. 93, 197 Ind. 16—^Hicks v. State, 
160 N.E. 759, 197 Ind. 394—Meno 
V. State, 148 N.E. 420, 197 Ind. 16 
—Terrell v. State, 167 N.E. 634, 
90 Ind.App. 225. 

Iowa.—City of Ottumwa v. Stickel, 
191 N.W. 797; 195 Iowa 988. 

Kan.—State v. Keck, 237 P. 880, 119 
Kan. 99—State v. Baumgrardner, 
212 P. -677. 112 Kan. 803. 

La.—State v. Lewis, 106 So. 243, 169 
La. 109—State v. Kilshaw, 103 So. 
740, 158 La. 203. 

Me.—State v. Harvey, 140 A. 188, 136 
Me. 509, citing Corpus orazis. 

Md,—^Neusbaum v. State, 143 A. 872, 
876, 156 Md. 149, citing Corpus Ju¬ 
ris —^Kaefer v. State, 122 A. 30, 
143 Md. 161. 

Miss.—^Bennett v. State, 154 So. 276, 
169 Miss. 864—Webb v. State, 131 
So. 262, 158 Miss. 715. 

N.T.—People v. Rubin, 11 N.T.S.2d 
403, 170 Misc. 969—^People v. Park¬ 
inson, 41 N.Y,S.2d 331. 

OkL—^Miller v. State, 123 P.2d 699, 
74 Okl.Cr. Ill—^Homines v. State, 
281 P. 310, 45 Okl.Cr. 40—Phillips 
V. State, 244 P, 451, <34 OkLCr. 52. 

1002 


S.D.—State v. Hoven, 196 N.W. 838, 
47 S.D. 50. 

Tenn.—State v. Williams, 110 S.W.'2d 
318, 172 Tenn. 105—^Jordan v. 

State, 3 S.W.2d 159, 156 Tenn. 509. 
Tex.—Bedwell v. State, 155 S.W.2d 
930, 142 Tex.Cr. 699. 

Wash.—State v. Norman, 297 P. 216, 
161 Wash. 535—State v. Elarros, 
297 P. 164, 161 Wash. 329. 

31 C.J. p 677 nbte 18—9 CJ. p 1042 
note 87, p 1043 note 88—18 C.J. p 
1255 notes 64, 66-69. 

Desiguatiou of dty and county 
wherein the offense was committed 
is suflftcient.—State v. Newman, 119 
A. 83, 98 N.J.Law 294. 

Xiocality not ingredient of crime 
Unless the locality is a necessary 
ingredient of the crime, it is not nec¬ 
essary to describe the place in the 
indictment, it being sufficient to 
charge the commission of the offense 
in the county.—State v. Japone, 209 
N.W. -468, '202 Iowa 450—State v. 
Shackleford, 200 N.W. 192, 198 Iowa 
762—State v. Waltz, 38 N.W. 494, 74 
Iowa 610. 

59- Miss.—Evans v. State, 108 So. 

723, 144 Miss. 1. 

31 C.J. p 677 note 19. 

In Al as ka , where the several divi¬ 
sion courts have jurisdiction 
throughout the district, it is unnec¬ 
essary to allege that the offense was 
committed in the division where the 
indictment was found.—Griggs v. XT. 
S., Alaska, 168 F. 572, 85 aC.A. 396. 
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cution for the same offense.*® Under statutes dis¬ 
pensing with the necessity for an allegation of 
place, a criminal charge in a court of limited ju¬ 
risdiction need not show that the offense was com¬ 
mitted in the portion of the county subject to its 
jurisdiction.*! Where the place is essential to the 
description of the offense, it must be stated with 
such certainty as to make it appear that the offense 
has been committed.*® A place \.ithin a county 
which is unincorporated, but which has a name and 
limits known and recognized by the people of the 
county, may be described by such name.** It is 
not necessary that the town shall be stated if the 
place mentioned is equally specific.*^ 

Location of buildings. It may be presumed, in 
the absence of express statement, that buildings are 
located at the place named in the indictment by 
way of venue, and a description of the place, al¬ 
though material, need not be repeated.** The usu¬ 
al form by which the situation of a building is re¬ 
ferred to a place already described is by the use of 
the phrase “there situated,” but an equivalent ex¬ 
pression is sufficient.** 

c. Conflicting ox Ooncnirmit Jurisdiction 

Where there is conflicting or concurrent Jurisdiction 
of the offense, the piace of the comnnlssion of the offense 
shouid be alleged in such manner as to show the Jurisdic¬ 
tion of the court in which prosecution is brought. 

An indictment in a state court of general juris¬ 


diction need not negative the jurisdiction of the 
federal courts or aver that the offense ^vas not com¬ 
mitted in a portion of the county over which the 
federal courts have exclusive jurisdiction.®" In in¬ 
dictments in the federal courts for offenses within 
their general jurisdiction, possible exemptions of 
accused from such jurisdiction need not be antici¬ 
pated;®® but, if a federal court has jurisdiction only 
if the offense is committed outside the jurisdiction 
of any state, it must be averred that the offense was 
so committed.®® 

Offenses on or near boundary lines. In cases of 
offenses on or near the boundary lines between 
counties, concurrent jurisdiction is frequently con¬ 
ferred by statute on the courts of either county, in 
which case an indictment in one county may aver 
the offense to have been committed in the other, but 
within the statutory distance from the line.^® Such 
an allegation must be direct and positive,'^^ and it 
has been held that the fact that the offense took 
place in an adjoining county within the statutory 
distance must be alleged.^2 Qn the other hand, it 
has been held that it may be charged to have been 
committed in the county where the prosecution is 
commenced, notwithstanding it may have been com¬ 
mitted in the other county but within the prescribed 
distance from the boundary line;*^® but an indict¬ 
ment alleging the place in this manner has been 
held insufficient to sustain a conviction where the 
proof does not show that the offense was commit- 


eOL U.S.—Partson v. IT. S., C.C.A. 
Mo., 20 F.2d 127. 

LocatioiL witliln block 
An indictment alleging the com¬ 
mission of the offense as within a 
certain block on a named street in 
a named city, county, and state is 
not insufficient for failure to allege 
the precise place within such block. 
—Tiller V. U. S., C.C.A.OkL, 84 F.2d 
398. 

Street Interseotloii 
An indictment charging felonious 
entry into a building of a named 
person in a named city, county, and 
state is not indefinite where it plac¬ 
es the location of the building at a 
street intersection.—^People v. Pet- 
tinger, 271 P. 132, 94 CJal.App. 297. 

61. Ala.—Toole v. State, 8 So. 95, 
89 Ala. 1<31. 

Tenn.—State v. Sisson, 11 S.W.2d 
860, l'o7 Tenn. 535. 

62. Me.—State v. Parker, 167 A. 854, 
132 Me. 137. 

Neb.—Jones v. State, 200 N.W. 1005, 
112 Neb. 710. 

Va.—Jordan v. Town of South Bos¬ 
ton, 122 S.F. 265, 188 Va. 888. 


Wash.—State v. Karros, 297 P. 154, 
161 Wash. 329. 

31 CJ. p 678 notes 22, 23—18 C.J. p 
1256 notes 70, 71. 

Porbidden, in particular locality 
When an act is forbidden only in 
particular localities, the indictment 
must allege that the act was com¬ 
mitted in such a locality.—State v. 
Prescott, 151 A. 426, 129 Me. 239. 

63. Me.—State v. Wagner, 61 Me. 
178. 

31 C.J. p 678 note 26. 

64. Me.—State v. Roberts, 26 Me. 
263. 

65b Masa—Commonwealth v. Lamb, 
1 Gray 493. 

•31 O.J. p 678 note 28. 

6A Mass.—Commonwealth v. Lamb, 
supra. 

31 C.J. p 678 notes 29, 80. 

67. Or.—State v. Carlson, 62 P. 
1016, 1119, 39 Or. 19. 

31 C.J. p 678 note 81. 

68. U.S.—U. S. V. Demarchi, aC.N. 
T., 25 F.Cas.No.14,944. 5 Blatchf. 
84. 

31 C.J. P 678 note 32. 

69. TT.S.—Holt V. U. S., Wash., 81 
S.Ct 2, 218 U.S. 245, 54 L.Bd. 1021, 

1003 


20 Ann.Cas. 1138, affirming, C.C., 
U. S. V. Holt, 168 F. 141. 

31 C.J. p 679 note 33. 

7a Tex,—^Ikner v. State, 126 S.W.2d 
490, 136 Tex.Cr. 471. 

81 C.J. p 679 note 35. 

Venue in such cases see Criminal 
Law, § 178. 

Jonzney 

Where evidence showed that crime, 
which took place during journey, 
was committed within county where¬ 
in prosecution was held or within 
five hundred yards of county bound¬ 
ary line, indictment was sufficient 
without allegation that offense was 
committed in vehicle while on jour¬ 
ney that included county where pros¬ 
ecution was had, since jurisdiction 
was not based on the Journey Act. 
—Commonwealth v. Farrell, 181 A. 
217, 819 Pa. 441. 

7L Iowa.—State v. Dally, 85 N.W. 

629. 113 Iowa 362. 

31 C.J. p 679 note 36. 

7a. Tex.—^Ikner v. State, 126 S.W.2d 
490, 136 Tex.Cr. 471. 

73. Iowa.—State v. Pugsley, 38 N. 

W. 498, 75 Iowa 742. 

Mass.—Commonwealth v. Gillon, 2 
Allen 502. 
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ted within the county.*^* It is not necessary under 
such statutes to allege that no prosecution has been 
begun in the adjoining county."^® Although a stat¬ 
ute declares all citizens living on a fork of a 
certain bayou in one county to be citizens of anoth¬ 
er county, the venue of an offense in either county 
must be laid truly, and not as though the statute 
transferred the territory of one county to the oth- 
er.76 

Offenses begun in one county and consufmnated 
in another. At common law when an offense was 
commenced in one county and consummated in an¬ 
other, there being no completed crime in either 
county, the venue could not be laid in either.77 Un¬ 
der the modern rule, permitting prosecution in such 
case in either county, discussed in Criminal Law § 
177, the better rule is to lay the venue of the facts 
as they actually were committed, if the facts going 
to make up the complete offense were performed in 
the different counties it is otherwise w'here the 
offense is regarded as complete in the county in 
which the indictment is found, in which case it may 
be so laid.^^ The accusation must, of course, show 
a complete crime within the jurisdiction of the sov- 
ereignty.s® 

Offenses on journeys. Under statutes providing 
that offenses committed during journeys on vessels, 
railroad trains, or other means of transportation 
may be charged as having been committed in any 
county through which such means of transportation 


passes, it has been held that an indictment may 
lay the venue in the county wherein it is found for 
an offense committed on any part of the joumey.Si 
The fact that the indictment fails to allege that the 
offense was committed on a journey and while the 
vehicle was in motion has been held not to render 
it insufficient.Where the charge is for an offense 
committed within the county, the fact that venue 
might have been laid in any county through which 
the train on which the offense was committed passed 
is immaterial.®^ Qn the other hand, it has been 
held that, where an extraterritorial jurisdiction is 
conferred on the courts of the counties of a state 
with regard to offenses committed on vessels or 
railroad trains, the indictment must set out the 
facts on which such jurisdiction is invoked.®^ 

d. Beference to Caption, Margin, or Com¬ 
mencement 

Where venue has been well laid in the caption, 
margin, or commencement, it may be incorporated In the 
body of the indictment or information by reference. 

Where the venue has been well laid in the mar¬ 
gin, it may be incorporated in the body of the in¬ 
dictment by reference ;®5 and this is also true where 
the county has been mentioned in the commence¬ 
ment®® or in the caption,®*^ 

In such cases appropriate words of reference 
must be employed.®® For this purpose, ‘‘afore¬ 
said,”®® “in said county,”®® “in said county of 


7^ Ark.—state v. Rhoda, 28 Ark. 
156. 

75. Iowa.—State v. Niers, 54 N.W. 
1076, 87 Iowa 723. 

76. Ark.—^Holmes v. State, 20 Ark. 
168. 

77. Tex.—Searcy v. State, 4 Tex. 
450. 

78; Ill.—^People v. Bundy, 164 N.B. 

900, 324 Ill. 190. 

31 C.J. P 679 note 45. 

79. OaL—^People v. Wilson, 260 P. 

330, 86 Cal.App. 166. 

Ga.—Sanders v. State, 21 S.E.2d 276, 
67 OaApp. 706. 

Iowa.—State v. DeUolt, 206 N.W. 634, 
201 Iowa 159. 

06d.—Ijasley v. State, 287 P. 1055, 
46' Okl.Cr. 179. 

31 C.J. p 679 note 46—26 C.J. p 947 
note 69. 

80; Fla.—Connor v. State, 10 So. 

891, 29 Fla. 455, 80 Am.S.B. 126. 
31 C.J. p 679 note 47. 

8U. Fab--TObQunoEKwealth v. Stefano- 
wicz, 8 A2d 22, 133 Pa.Super. 501. 
31^CJt^ P jqiote 

Veraoe oc* offeiva:efi^ , committed on 
U US. 18|.> 


82. Pa.—Ck>mmonwealth v. Stefano-| 
wicz, 8 A.2d 22. 133 Pa.Super. 501. | 

83. Cal.—^People v. Fellows, 219 P. 
80, 63 Cal.App. 557. 

84. Cal.—^People v. Dougherty, 7 
CaL 395. 

Mo.—State v. Beaucleigh, 4 S.W. 666, 
92 Mo. 490. 

31 C.J. p 679 note 61. 

85. Mo.—State v. Goodwin, 61 S. 
W.2d 960, 338 Mo. 168—State v. 
Riddle, 23 S.W.2d 179, 824 Mo. 
96. 

31 C.J. p 679 note 53. 

88. Idaho.—State v. Roe, 215 P. 835, 
37 Idaho 297. 

Mo.—State v. Simmons, 58 S.W.2d 
302, 332 Mo. 247. 

31 C.J. p 679 note 54. 

Opening sentenoe 

A statement of the place of the 
offense only in the opening sentence 
containing the charge has been held 
sufficient.—State v. Stickler, 186 P, 
829, 90 Kan. 788. 

87. Tex.—Ex parte Robinson, 160 S. 

W.2d 791, 142 Tex.Cp. 61. 

81 C.J.. p 679 note 66—5 C.J., p 761 
notes 35. 36. 


88. Ind.—Chambers v. State, 10 N. 
E.2d 781, 212 Ind. 672. 

81 C.J. p 680 note 56. 

Reference necessary 
Mere naming of the county in 
which the grand jury sat, in the 
caption of the indictment, does not 
supply the deficiency of failure to 
allege venue. 

Fla.—^Rimes v. State, 133 So. 660, 
101 Fla. 1322. 

Neb.—Poulsom v. State. 206 N.W. 
252, 118 Neb. 767. 

89. Fla.—^McElvene v. State, 142 So. 
216, 105 Fla. 639. 

Ind.—Chambers v. State, 10 N.E.2d 
731, 212 Ind. 672—Post v. State, 
150 N.E. 99, 197 Ind. 193. 

Ky.—^Traughber v. Commonwealth, 
249 S.W. 770, 198 Ky. 696. 

Ohio.—Slaughter v. State, 18 Ohio 
App. 311. 

31 C.J. p 680 note 57. 

90. Ala.—Corrunker v. State, 98 So. 
863, 19 Ala.App. 500. 

Ky.r-HaU v. Commonwealth, 277 S. 

W. 809, 211 Ky. 481. 

MiEfs.-Tates v. State, 161 So. 147, 
172 Miss. 581. 

Tex.-^Ex parte Robinson, 150 S,W.2d 
791, 142 Tex.Cr. 61. ^ 
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- ^,”91 ‘'then and there,”92 and “there”93 have 

been held suflBcient; “there” or “then and there” 
have been held insufficient unless the place has been 
previously mentioned as that of the offense.^^ 

By statute it is in some states provided that the 
venue stated in the margin is to be taken as the 
venue for all facts stated in the body of the indict¬ 
ment.®® Such a statute, however, merely establish¬ 
es a prima facie venue in the absence of other al¬ 
legations.®® 

§ 123. Time of Offense 

The necessity of a statement in an indictment or 
information as to the time of the offense, and the 
requisites and sufficiency of such statements, are 
discussed in the sections immediately following. 


Examine Pocket Parts for later cases. 

§ 124. -Necessity of Statement 

As a general rule, good pleading requires a state¬ 
ment of the time the offense was committed although 
under the statutes existing in many Jurisdictions the 
precise date need not be stated unless time is an element 
of the offense. 

As a general rule, in the absence of a statute to 
the contrary, an allegation of the time of the com¬ 
mission of the offense is necessary to make a valid 
accusation,97 and an allegation of time should qual¬ 
ify, or be added to, every alleged fact in an indict¬ 
ment or information for a felony.® 9 

Where the common-law rule has not been altered 
by statute, it is necessary to charge the offense as 
having been committed on a day certain.®® It is 


91- Ky.—^Phillips v. Commonwealth, 
69 S.W.2d 679, 248 Ky. 666—Ro¬ 
mans V. Commonwealth, 21 S.W.2d 
797, 231 Ky. 487. 

31 C.J. p 680 note 68. 

92. Idaho.—State v. Roe, 215 P. 835, 
37 Idaho 297. 

Kan.—State v. Lucas, 53 P.2d 480, 
143 Kan. 245. 

pa.—Commonwealth v. van den Berg, 
41 Pa.Dist. & Co. 39, 30 Del.Co. 
202 . 

31 C.J. p 680 note 69. 

93. N.C.—State v. Tolever, 27 N.C. 
462. 

94. Ohio.—Knight v. State. 43 N.E. 
995. 64 Ohio St. 866, 

31 C.J. p 680 note 61. 

95. Mo.—State v. Connor, 300 S.W. 
685. 318 Mo. 692. 

31 C.J, p 680 note 62. 

96. Mo.—State v. Fraker, 49 S.W. 
1017, 148 Mo. 143. 

•97. Fla.—Rimes v. State, 133 So. 
660. 101 Fla. 1322. 

Ga—Love v. State, App., 27 S.B.2d 
337. 

Ind.—Hunt v. State, 169 N.B. 149, 
199 Ind. 560. 

Me.—State v. Wlthee, 32 A. 1013, 
87 Me. 462. 

H.T.—^People v. Nationwide News 
Service,' 16 N.Y.S.2d 277, 172 Misc. 
752—People v. Parkinson, 43 N.T. 
S.2d 690. 

N.C.—State v. Finch, *11 S.E.2d 647, 
218 N.C. '611. 

Ohio.—Halper v. State, 178 N.E. 253, 
86 Ohio App. 381. 

1 C.J. p 321 note 49—3 C.J. p 168 
note 40—12 C.J. p 617 note 94—18 
C.J. p 1266 note 74, p 1398 note 
65—26 C.J. p 990 note 69. 
Aooeptanoe ag true 

In determining whether indictment 
•charges an offense, date stated there¬ 
in must be taken as true.—^People 
y. Powell, 137 N.E. 419, 368 m. 682. 


Embezzlement 

(1) Indictments for embezzlement 
must allege the time at which the 
offense was committed, but the exact 
time need not be alleged. 

Fla—Skipper v. State, 153 So. 853, 
114 Fla 312, appeal dismissed 
Skipper V. State of Florida, 56 
S.Ct. 76. 293 U.S. 617, 79 L.Ed. 631. 
S.D—State v. Ewert, 219 N.W. 817, 
52 S.D. 619. 

W.Va—State v. Cantor, 116 S.B. 396. 

98 W.Va 238. 

20 C.J. p 477 note 85. 

(2) The time at which accused 
received the thing of value which 
he is accused of embezzling need not 
be alleged.—Skipper v. State, supra 

(3) It is necessary to allege the 
time when accused was under ob¬ 
ligation to deliver up the property. 
—Touchstone v. State, 132 So. 340, 
159 Misa 866. 

(4) A specification that accused on 
a blank day of 1924 and 1925 did 
commit the offense is sufficient, an 
the language employed relates to the 
period of time during which the 
funds were alleged to have been em¬ 
bezzled.—^Nickens v. Commonwealth, 
16 S.W.2d 261, 228 Ky. 477. 

Exclusion of other intendments 
Indictment must aver circumstanc¬ 
es as to time with sufficient certain¬ 
ty to exclude every other intend¬ 
ment.—Alderson V, State, 146 N.E. 
672, 196 Ind. 22. 

Indictments and infozxnations held 
suAdent 

U.S.—Miller v. U. S., aC.A.Ohio, 300 
F. 629. certiorari denied 45 S.Ct. 
123, 266 XJ.S. 624, 69 L.Ed. 474. 
Ala.—Kiker v. State, 172 So. 288, 27 
Ala.App. 806, modified on other 
grounds and certiorari^ denied 172 
So. ’290, 233 Ala. ,448i—Hayes v. 
State, 128 So. 774, 23 Ala.App. 624, 
certiorari denied 128 So. 776, 221 
Alai'389. ' 

1€05 


IlL—People V. Chavez, 51 N.E.2d 73, 
320 Ill.App. 858. 

S.D.—State v. Johnson, 210 N.W. 353, 
60 S.D. 394. 

Substance, not form 
The allegation of the time or date 
of the commission of an offense is 
one of substance and not of form. 
Fla.—Skipper v. State, 153 So. 853, 
114 Fla. 312, appeal dismissed 
Skipper V. State of Florida, 66 
S.Ct. 76, 293 US 517, 79 L.Ed. 631 
—^Pickeron v. State, 113 So. 707, 
94 Fla. 268. 

Tex.—Stevenson v. State, 9 S.W.2d 
1108, 9 Tex.Cr. 592. 

98. Or.-:—State v. Pointer, 213 P. 
621, 106 Or. 689. 

Disorderly house 

(1) It has been held that an in¬ 
dictment for letting a place to be 
used for purposes of prostitution 
must allege some day as the time 
of making the lease,—Commonwealth 
V. Moore, 11 Cush, Masa, 600. 

(2) This, however, has also been 
held to be unnecessary.—Graeter v. 
State, 4 N.E. 461, 105 Ind. 271—18 C. 
J. p 1266 note 91. 

The line of attendant cireumstano- 
es Imposing criminality should be 
laid as of the time of commission of 
the offense and not of the time of 
the finding of the indictment.—Sikes 
V. State, 67 Ala 77. 

99. Fla—Overstreet v. Whiddon, 
177 So. 701, 130 Fla 231. 

i^waiL—^Territory v. Izumi, 34 Ha¬ 
waii 209. 

IlL—^People V. Angelica 198 N.E. 606, 
368 IlL 621—^People v. Anderson, 
174 N.E. 391, 342 IlL 290. 

N.T.—People v. Parkinson, 43 N;T. 
S.2d 690. 

Pa—Commonwealth v. Gaertner, 20 
PaDist. & Co. 148. 

31 CJr.' p 680 note 64— h6 C.J. p 760 
note 21—9 CJT. p 1036 note 37— 
13 aj. p 1255 note 75. 
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said that the rule does not apply in the case of mis¬ 
demeanors and of offenses of omission rather than 
commission.^ 

Under the statutes in a number of jurisdictions, 
except where time is an ingredient of the offense,^ 
the precise time of the offense is immaterial and 
need not be stated,^ and a defective statement of 

1. u.s— u. s. V. 

237 F. 728. 

2. Ala.—Holt V. State, 193 So. 101, 

23 S Ala. 219, grantlni: certiorari 
193 So. 98, 29 Ala.App. 100, con¬ 
forming* to answers to certified 
questions 193 So. 89, 238 Ala. 2, 
certiorari denied 193 So. 103, 238 
Ala. 641—Williams v. State, 134 
So. 34, 24 Ala.App. 262. 

3. Ala.—McGuire v. State, 37 Ala. 

161—Molett V. State, 33 Ala. 408— 

Spears v. State, 160 So. 727. 26 
AUuApp. 376—^Folmar v. State, 116 
So. 110, 22 Ala.App. 317, certiorari 
denied 116 So. 112, 217 Ala. 410— 

Whitman v. State, 98 So. 695, 19 
Ala.App. 526—^Willis V. State, 98 
So. 321, 19 Ala.App. 495—Bruce v. 

State, 97 So. 373, 19 Ala.App. 368 
—^McCoy V. State, 93 So. 230, 18 
Ala.App. 480. 

CaL—^People v. Fremont, 117 P.2d 
891, 47 Cal.App.2d 341—People v. 

Sanchez. 95 P.2d 169, 35 Oal.App.2d 
231. 

Hawaii.—Territory v. Izumi, 34 Ha¬ 
waii 209. 

Ill.—^People V. Paddock, 228 IlLApp. 

403. 

Ind.—Hunt v. State, 159 N.E. 149, 

151, 199 Ind. 550, citing Corpus Jxl- 
zis. 

Ky.—^Taylor v. Commonwealth, 165 
S.W.2d 169, 291 Ky. 625. 

La.—State v. Guillot, 9 So.2d 235, 

200 La. 935. 

Mo.—State v. Pigg, 278 S.W. 1030, 

312 Mo. 212. 

Mont.—State v. Terry, 250 P. 612, 77 
Mont. 297. 

N.H.—^Fortier v. Frink, 24 A.2d 604, 

92 N.H. 50. 

N.C.—State v. Oliver, 196 S.B. 325, 

213 N.C. 386. 

Okl.—George Little Star v. State, 29 
P.2d 996, 55 OkLCr. 294—Cline v. 

State, 272 P. 487, 41 Okl.Cr. 262— 

Salum V. State, 239 P. 933, 32 Okl. 

Cr. 197. 

Or.—State v. Wilson, 271 P. 742, 127 
Or. 294. 

Utah.—State v. Rosenberg, 35 P.2d 
1004, 84 Utah 402. 

Va.—Mundy v. Commonwealth, 171 
S.B. 691, 161 7a. 1049. 

31 C.X p 6S0 note 67, p 681 note 69 
—5 C.J. p 766 notes 22, 23—13 a 
J. p 1255 note 76. 

Age 

Date of offense alleged in indict- 
nsieiot^ for *carBal adbruse held not 
tetika fsaeve^. to show age.—7enahle 
State, 5 SMM if 16, 177 Ark, 9L 


the time is not fatal.'^ Under some statutes an in¬ 
dictment or information is regarded as sufficient if 
it shows the offense to have been committed prior 
to its finding.® Indeed, in some jurisdictions un¬ 
der such statutes, an entire omission of the date is 
not fatal;® but under other statutes some time 
must be alleged,*^ although some courts hold it suf- 

169 Miss. 864—State v. Teates, 105 
So. 498, 140 Miss. 224. 

Mo.—State v. Casteel, 64 S.W.2d 286. 
Neb.—Gorton v. State, 221 N.W. 689, 
117 Neb. 656. 

Ohio.—Tesca v. State, 140 N.E. 629, 
108 Ohio St. 287. 

Wash.—State v. Fairfield, 248 P. 810, 
140 Wash. 349, affirmed 266 P. 661, 
143 Wash. 355. 

31 C.J. p 681 note 70—12 C.J. p 617 
note 96. 

Commission before 

Where, as in the case of a felony, 
time is not a material ingredient,- 
an averment importing the commis¬ 
sion of the offense prior to finding 
of the indictment is sufficient even 
though the statement of the time 
IS erroneous.—Sergent v. Common¬ 
wealth, 78 S.W.2d 796, 267 Ky. 667. 
Averment not traversable 
Averment of time of crime is not 
traversable, unless essential to crim¬ 
inality.—State V. Brinkley, 138 S.E. 
138, 193 N.C. 747. 

Day and month 

(1) The omission of the day of the 
month does not vitiate the charge 
when time is not of the essence of 
the offense. 

U.S.—^Leonard v. U. S., C.C.A.Tenn., 
18 P.2d 208. 

BAn.—State v. Collins, 266 P. 937, 
126 Kan. 17. 

Mo.—State v. Bowers, 29 S.W.2d 58. 
Okl.—^Hartman v. State, 296 P. 999, 
50 Okl.Cr. 268. 

Or.—State v. Christy, 282 P. 105, 
131 Or. 314. 

Tenn.—State v. Comellison, 59 S.W. 

2d 614, 166 Tenn. 106. 

Tex.—^Benson v. State, 79 S.W.2d 122, 
123, 128 Tex.Cr. 72, citing Corpus 
Jtixis. 

31 aJ. P 681 note 70 [d]. 

(2) Likewise, the omission of the 
day and month has been held not to 
be fatal. 

Ark.—^Rogers v. State, 260 S.W. 23, 
163 Ark. 252. 

Iowa.—State v. Sangster, 192 N.W. 
155, 196 Iowa 495. 

5. Ala.—Williams v. State, 100 So. 
673, 20 Ala.App, 26—^Bruce v. 

State, 97 So. 373, 19 Ala.App. 368. 
31 C.J, p 681 note 72. 

& Ark.—Cook v. State, 244 S.W. 
735, 166 Ark. 106. 

31 C.J. p 680 note 68—18 C.J. p 1266 
note 80. 

7. Tenn,—State * v. Davis, 6 Baxt^ 
605. 


Gaag, D.C.Mont., 


BUI of particulars 

Particularity of time falls with¬ 
in the scope of a bill of particulars, 
and need not be contained in the in¬ 
dictment or information.—Glasser 
V. U. S., Ill., 62 S.Ct 467. 315 U.S. 
60. 86 L.Ed. 680, modifying, C.C.A.. 

U. S. V. Glasser. 116 P.2d 690, cer¬ 
tiorari granted 61 S.Ct. 835, 313 U.S. 
551. 85 L.Ed. 1616, Kretske v. U. S., 
61 S.Ct. 835, 313 U.S. 551, 85 L.Ed. 
1516. and Roth v. U. S., 61 S.Ct. 835, 
313 U.S. 551, 86 L.Ed. 1516—Leonard 

V. U. S.. C.C.A.Tenn., 18 P.2d 208. 

Conspiracy 

(1) The indictment need not al¬ 
lege the exact time of the conspiracy 
or overt acts where the facts alleged 
are sufficient to show an offense not 
barred by time.—^U. S. v. Seidman, 
D.C.Pa., 45 P.2d 178—Baker v. U. S., 
C.C.A.Ga.. 286 F. 16, certiorari de¬ 
nied 43 S.Ct. 248, 260 U.S. 749, 67 L. 
Ed. 494. 

(2) The time of the conspiracy 
may be sufficiently fixed by the time 
set out in the charge of the overt 
acts.—^Heskett v. U. S., C.C.A.Cal., 
58 F.2d 897, certiorari denied 53 S. 
CL 89, 287 U.S. 643. 77 L.Bd. 666— 
Enrique Rivera v. U. S., C.C.A.Puer- 
to Rico, 57 P.2d 816—^Rubio v. U. S., 
C.C.A.Cal, 22 P.2d 766, certiorari 
denied 48 S.CL 213, 276 U.S. 619, 72 
L Ed, 734—Woitte v. U. S., C.C.A.Or., 
19 F.2d 506, certiorari denied 48 S. 
CL 84, 275 U.S. 645, 72 L.Ed. 417— 
Fisher v. U. S., C.C.A.W.Va., 2 F.2d 
843, certiorari denied 45 S.Ct. 128, 
266 U.S. 629, 69 L.Bd. 476. 

(3) Indictment held sufficient.—^U. j 
S. V. Seidman, D.C.Pa., 45 F.2d 178. j 

Day or night 

Indictment charging that accused 
possessed liquor was sufficient, al¬ 
though not alleging whether day or 
night.—Tiller v. U. S., C.C.A.Okl., 34 
F.2d 398. 

4. U.S.—Fournier v. U. S., C.C.A. 
Ill., 58 F.2d 3, certiorari denied 
62 S.Ct. 647, 286 U.S. 665, 76 L.Bd. 
1297—U. S. V. Brown, D.C.N.T., 
5 F.Supp, 81, affirmed, C.C.A., 79 
F.2d 321, certiorari denied McCar¬ 
thy V. U, S., 66 S.CL 309, 296 U.S. 
650, 80 LuEd. 462. 

Ark.—^Barnett y. State, 39 S.W.2d 
321, 183 Ark. 884—^Duncan v. State, 
27 S.W.2d 99, 181 Ark. 603—Taylor 
V. State. 276 S.W. 577, 169 Ark. 
589. 

Miss.—Bennett v. State, 154 So. 276, 
1006 
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ficient to state the year only,* or to charge gener¬ 
ally that the offense was committed before the re¬ 
turn of the indictment.® On the other hand, it has 
been held that a statute providing that the precise 
time need not be stated does not remove the neces¬ 
sity of stating a day, but merely makes it unneces¬ 
sary to prove the date as laid.^® 

The objection that an accusation fails to charge 
the date of the offense, where it is not an essential 
element of the offense, is of such a formal and tech¬ 
nical character that it is within the power of the 
legislature to prescribe the time when it may be 
taken,and is covered by statutes limiting the right 
to object on account of formal defects.^* 

IndicUnents of accessaries. On an indictment of 
an accessary the time of commission of the offense 
by his principal must be laid with the same certainty 
as in the indictment of the principal.^* 

Successive indictments. A new indictment pre¬ 
ferred after the quashing of another must contain 
an averment of time which would have been suffi¬ 
cient in the original.^^ 

§ 125. - Requisites and Suffiiciency of 

Statement 

a. In general 


b. ‘‘On or about” 

c. Impossible date 

d. Date of offense before or after date 

of accusation 

e. Showing offense within period of lim¬ 

itations 

f. Recent statutes defining or altering 

offense 

g. Continuando 
a. In General 

Except where the time is of the essence of the of¬ 
fense Itseif, it is sufficient to lay it on any day previous 
to the finding of the indictment, and during the period 
within which the offense may be prosecuted. When the 
time becomes material, either as constituting an element 
of the crime or as affording to accused a bar to the 
proceeding, it must be accurately stated. 

Except where the time is of the essence of the 
offense itself, it is sufficient to lay it on any da}' 
previous to the finding of the indictment, and dur¬ 
ing the period within which the offense may be 
prosecuted.^® When the time becomes material, ei¬ 
ther as constituting an element of the crime or as 
affording to accused a bar to the proceeding, it must 
be accurately stated,^® or at least with such preci¬ 
sion as may be necessary to describe the affense.^*^ 
Where a specific allegation as to time is essential, 
the indictment must be certain in this respect,^* 


Good, pleading requires an allega- 
tion that the offense was committed 
on a particular day,—^U. S. v. Reisley, 
D.C.N.J., 82 F.Supp. 432, motion 

granted 35 F.Supp. 102. 

8. TJ.S.—Terrell v. U. S., C.C.A,Wis., 
6 F.2d 498. 

31 C.J. P 681 note 74. 

9. Ala.—Whitman v. State, 98 So. 
695, 19 Ala.App. 526. 

31 C.J. P 681 note 76. 

10. Ind.—Clark v. State, 34 Ind. 

436. 

11. Mass.—Commonwealth v. Wol¬ 
cott, 110 Mass. 67. 

12. U.S.—Terrell v. U. S., C.C.A.W. 
Va., 6 F.2d 498. 

31 C.J. P 681 note 77. 

13. CaL—People v. Thrall, 50 Cal. 
415. 

31 CJ. p 687 note 71. 

14. Ala.—^McIntyre v. State, 55 Ala. 
167. 

15. HL—^People v. Petrilli, 176 N.E. 

437, 844 Ill. 416—^People v. Jones, 
175 N.m 414, 343 Ill. 291—^People 
V. Olive, 248 IlLApp. 220. 

Ky.—Sergent v. Commonwealth, 78 
S.W.2d 795, 267 Ky. 667. 

N.J.—^Ryglel v. Kanengieser, 176 A. 

605, 114 N.XLaw 811. 

Tenn.—Nash v. State, 69 S.W.2d 236, 
167.Term. 288. 

81 C.J. p 681 note 78. 


10. Mo,—State v. Sumpter, 73 S.W. 

2d 760. 336 Mo. 620. 

31 C.J. p 681 note 80—12 C.J. p 617 
note 96. 

Bay of sale 

Where the state, in a prosecution 
for unlawful sale of Intoxicating liq¬ 
uor, relies on evidence of one sale 
only, the date laid in the indictment 
is immaterial and need not he pre¬ 
cise; but, where the state seeks to 
avail of a statute permitting it to 
prove more than one sale, the indict¬ 
ment must be specific and precise as 
to the date of the sale for which 
the prosecution is being conducted. 
—Walker v. State, 172 So. 138, 177 
Miss. 807. 

Prohibited days 

So an act prohibited by statute on 
certain days only must be charged 
as having been committed on one of 
such days. 

Ind.—State v. Land, 42 Ind. 311. 
Ma—State v. Dodge. 17 A 313, 81 
Ma 391—State v. Turnbull, 6 A 1, 
78 Me. 392. 

Time certain 

The time must be fixed in the in¬ 
dictment or information with such 
certainty as to protect acosed from 
a second prosecution for the same 
offensa For this purpose it is not 
necessary that the indictment name 
a day certain, but it must name a 
I time certain.—Jarrell v. State, 186 
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So. 873, 135 Fla. 736—Collier v. 
State, 166 So. 703, 116 Fla. 703, cer¬ 
tiorari denied Collier v. State of 
Florida, 65 S.Ct 237, 293 U.S. 622, 
79 KBd. 709, and Collier v King, 56 
S.Ct 88, 296 U.S. 677, 80 L.Ed. 408. 

17. Miss.—^Miller v. State, 33 Miss. 
366, 69 Am.D. 361. 

N.T.—People v. Parkinson, 43 N.Y.S. 
2d 690. 

mdictments and informatloxu held 
snflloient 

U.S.—U. S. V. Glasser, C.C.AI11., 116 
F.2d 690, certiorari granted Glas¬ 
ser V. U. S., 61 S.Ct. 835, 313 U.S. 
651, 86 L.Bd. 1516, Kretske v. U. 
S., 61 S.Ct. 835, 313 U.S. 551, 85 L. 
Ed. 1515, and Roth v. U. S., 61 S.Ct 
835, 313 U.S. 551, 85 L.Ed. 1515, 
modified on other grounds U. S. v. 
Glasser, 62 S.Ct. 467, 315 U.S. 60, 
86 L.Ed. 680. 

Okl.—Simpson v. State, 93 P.2d 541, 
67 Okl.Cr. 162. 

18. Tex.—Stevenson v. State, 9 S.W. 
2d 1108, 9 T€X.Cr, 692. 

31 C.J. p 682 note 87—26 CJ, p 582 
note 31. 

Bay certain and others nnoertain 
An indictment laying the offense 
on a day certain and others uncer¬ 
tain is void only as to the uncertain 
days.—State v. Jasper, 15 N.C. 323. 
Prohibited period 

Where an act is by statute made 
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certainty tb a common intent being sufRcient.^^ If 
an indictment or information charges an offense 
covering a period of time during part of which it 
could be properly charged, the fact that during an¬ 
other part of that period it could not legally be 
charged does not render it insufiScient.^® 

It has been held that two dates must not be laid 
for an offense completed on a single date,21 and that 
it is insufficient to charge an indefinite time between 
the two dates.22 It is generally held, however, at 
least where the precise date is not an element of the 
offense, that an allegation laying the time as be¬ 
tween two dates is sufficient's 

Under a statute requiring the indictment to be di¬ 
rect and certain as regards the person charged, the 
offense charged, the county in which the offense 
was committed, and the particular circumstances 
of the offense if they^ are necessary to constitute a 
complete offense, the indictment is not required to 
state the exact day or time of day of the offense.24 
A statute providing that it shall be sufficient to al¬ 
lege that the offense was committed within a given 
period before the finding of the indictment is val- 
id.25 

Christian era. An averment that the offense was 


committed in the Christian era, or the insertion of 
the letters A. D., is generally no longer regarded as 
essential,2 6 although it is said that the usual and 
approved practice has been to insert such words,2^ 
and there is authority requiring it.2S 

Use of figures. Although the former rule was 
that the date must be written out in words,22 it is 
now sufficient in this country to state the date in 
Arabic figures,^® the rule in some cases being based 
on statutory provisions.31 Where the date of the 
commission of the offense is expressed by both writ¬ 
ten words and Arabic numerals, and one expression 
of the date is repugnant to the other, the one in 
written words prevails.22 

Reference to other portions of indictment. An 
uncertainty as to date may be removed under cer¬ 
tain circumstances by reference to other parts of 
the indictment ;22 and it has even been held that the 
omission of a year may be supplied by reference to 
the caption.24 On the other hand, it is held that, 
the caption being no part of the indictment, an omis¬ 
sion of an averment of time in the charge cannot 
be supplied by reference to the caption.25 

b. or About” 

Under the various statutes It usually Is sufficient to> 


criminal if committed within a cer¬ 
tain period, it is sufficient that the 
date alleged appears to be within 
such period, although there is no 
specific averment of such fact— 
State V. Padgett 18 S.C. 317—31 C.J. 
p 332 note 33. 

Proof hy record 

Where time Is to he proved by 
record, the date must be truly laid. 
—Rhodes v. Commonwealth, 78 Va. 
692. 

19. IP^a.—Jarrell v. State, 185 So. 
873, 135 Pla^ 736—Collier v. State, 
<156 So. 703, 116 Fla. 703, certio¬ 
rari denied Collier v. State of 
Florida, 55 S.Ct 237, 298 U.S. 622, 
79 UEd. 709, and Collier v. King, 
56 S.Ct 88. *296 U.S. 577, 80 LuEd. 
408. 

31 C.J. p 682 note 88. 

Abbreviations for the months may 
be employed.—Pearson v. State, Tex. 
Cr., 86 S.W. 325. 

Month and year 

Indictment for rape of child of 
tender years, charging that offense 
was committed during particular 
month 4n particular year, was suf¬ 
ficient against motion to make more 
specific.—McGill v. Commonwealth, 
287 949, 216 Ky. 430. 

fiOi Mhss.-'-Commonwealth v, Mich- 
' ^'§54 NJBL 586, 258 Mass. 89. 

PdfrTHCOBHPfnwealth v. Nailor, 
29 l^a.Su^. 275. 


Bates of spedflo acts 
The giving of the dates of specific 
acts connected with the crime does 
not render the indictment uncertain. 
--Stats V. Yallee, 12 A.2d 421, 136 
Me. 432. 

sa. Utah.—State v. Thompson, 87 P. 

709, 31 Utah 228. 

31 O.J. p 682 note 90. 

83. Fla.—Overstreet v. Whiddon, 
177 So. 701, 130 Fla. 231. 

Qa.—^Bridges v. State, 29 S.B. 869, 
103 Ga. 21. 

N.T,—People v. Parkinson, 43 N.T.S. 
2d 690. 

Wash.—State v. Jordan, 108 P.2d 
657, 6 Wash.2d 719. 
Wia-^utenkunst v. State, 259 N.W. 
SilO, 218 Wls, 96, certiorari denied 
Qutenkunst v. State of Wisconsin, 
<56 S.Ct. 124, ‘296 U.S. 608, 80 L.Ed. 
431. 

•31 C.J. p 682 note 91. 

Bmbezsiement 

A charge that embezzlement was 
committed between two specified 
dates is sufficient. 

Fla.—Skipper v. State, 158 So. 863, 
114 Fla. 812, appeal dismissed 
Skipper v. State of Florida, 55 S. 
Ct. 76, 293 U.S. 517, 79 !L.Bd. 631. 
Mo.—State v. Woodward, 130 S.W.2d 
474. 

QAu Ky .—Commonwealth v. Chesa¬ 
peake & O. R. Co., 110 S.W. 26t 
128 Ky. 749, 33 Ky.L. 92, followed 
in Southern R. Co. v. Common¬ 
wealth, 110 S.W. 255, 33 Ky.L. 252f. 
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25. W.Va.—State v. Farley, 89 S.B. 
738, 78 W.Va. 471. 

2«. U.S.—Peters v. U. S., Wash., 94 
F. 137, 36 C.C.A 105. 

81 C.J. p 682 note 94, 

87. Mass.—Commonwealth v. Dor¬ 
an, 14 Gray 87. 

88. Ill.—Whitesides v. People, 1 Ill. 

21 . 

89. Ind.—^Hunt v. State, 159 N.E. 
149, 199 Ind. 650. 

31 C.J. p 682 note 97. 

3a Mass.—Commonwealth v.. 

Smith, 26 N.E. 486, 153 Mass. 97. 

81 C.J. p 682 note 98 —<5 C.J. p 760- 
note 27. 

31. Ind.—^Hunt v. State, 159 N.E. 
149, 199 Ind. 550. 

31 C.J. p 682 note 99. 

32. Ind.—^Hunt v. State, supra. 

33. U.S.—U. S. V. Lehigh Valley R. 
Co., D.C.Pa., 48 P.2d 136. 

Idaho.—State v. Roe, '215 P: *35, 37 
Idaho 297. 

Me.—State v. Dumais, 15 A2d 2.89,. 

137 Me. 95. 

31 CJ. p 687 note 66. 

Repetition of place and time see in^ 
fra § 126. 

34. N.C.—State v. Haddock, 9 N.C. 
46i. 

Pa.—Ja.cob8 V. Commonwealth, S 
Serg. & R. SIR 

35. Ind.—State, Hopkins,, Z 

Blackf. 49iiw 
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state that the bifense was committed on or about a par¬ 
ticular day« 

Under the statutes now generally prevalent ren¬ 
dering a statement of the precise time of the offense 
immaterial, save where the time is an ingredient of 
the offense, together with statutes providing that 
the indictment shall not be held invalid for formal 
defects, it usually is sufficient to state that the of¬ 
fense was committed on or about a particular day,^^ 
some of the cases holding that the words “or about’* 
may be rejected as surplusage, even in the absence 
of statute.®*^ Where the day is essential to the de¬ 
scription of the offense, however, such a statement 
is insufficient, and the indictment must allege the 
day directly.^s At common law, since it was held 
necessary to allege the offense to have been com¬ 
mitted on a day certain, an allegation that an 
offense was committed “on or about” a certain day 
was regarded as insufficient.^^ 

c. Impossible Bate 

As a general rule a charge of the commission of an 
offense on an impossible date is Insufficient. 

Where the date is laid on an impossible day the 
indictment is insufficient^<> in the absence of a stat¬ 
ute to the contrary.^i A mere statement by the 


prosecuting attorney of his intention to prove a 
date different from that alleged does not render the 
date alleged an impossible one within this rule.^2 
The indictment will not be vitiated, however, if the 
date may be rejected as surplusage.^3 

d. Bate of Offense before or after Bate of Ad- 
cusation 

In the absence of a statute to the contrary it must 
appear from the indictment that the offense was com¬ 
mitted prior to Its finding. 

Except as affected by statute, it is generally held 
that it must appear from the indictment that the 
offense was committed prior to its finding, and 
the failure to make such a showing is a matter of 
substance, and not of form, and cannot be amended 
or rejected as immaterial.^s An express allega¬ 
tion of such fact giving the specific dates when the 
alleged acts were committed is sufficient but a 
formal statement that the offense was committed 
prior to the finding of the indictment is not neces¬ 
sary where the language used imports such fact.^*^ 
Some authorities hold that the use of the past tense 
indicates that the offense was committed before the 
finding of the indictment,^^ but the opposite view 


30- Taran v. tf. C.CJL 

Hinn„ 88 F,2d 54—Fiddelke v. U. 
S., CCACal., 47 F.2d 7«1—Walk¬ 
er V. U. S., C.O.A.Cal., 7 F.2d sas— 

U. S. V. Reisley. D.CN.J., 32 F. 
Supp. 432, motion granted 85 F. 
Supp. 102—U. S. V. Schmidt, D.a 
Pa., 15 F.Supp. 804, 806, citing 
Coxpng Jnxls—^Huth v. U. S., C.C. 
A.Ky., 295 F. 35. 

Ind.—Bell V. State, 27 N.R2d 362, 
217 Ind. SS'S—Stephen v. State, 193 
N.K 376, 207 Ind. 388—Jalbert v. 
State, 147 N.B. 149, 196 Ind. 81. 
La.—State v. Guillot, 9 So.2d 235, 
238, 200 Leu 935, auoting Coipns 
Jnxia—State v. Lewis, 105 So. 248, 
159 La. 109. 

Md.—Brunner y. State, 141 A. 846, 
154 Md. 655. 

Minn.—State v. Berg, 213 N.W. 46, 
171 Minn. 513. 

Mo.—State v. Simmons, 58 S.W.2d 
302, 332 Mo. 247. 

Okl.—Drake v. State, 101 P.2d 651, 
•69 Okl.Cr. 224. 

Tex.—Benson v. State, 79 S.W,2d 
122, 128 Tex.Cr. 72. 

81 CI.J. p 683 note 2"——6 C.J, p 760 
note 80. i 

Other avermemts Ixbld snllLcieiLt 

(1) "*On and prior to."—Foreman 

V. U. S.. aaA.Ark., 28 F.2d 768. 

(2) "On or before."—Riley v. 
Oommonweaith, *227 S.W. 146, 190 
Ky. 204. 

Two dates 

A charge that accused “on or 
about the 29th and 30th days of 

42C.J.S.-64 


Kovembef, 19 8S** eominltted the 

crime is sufficient.—State v. Smith, 

130 S.W.2d 550, 344 Mo. 1129. 

37. La.—State v. Guillot, 9 So.2d 
235, 238, 200 tou 935, quoting Cor¬ 
pus Juris. 

Md.—Brunner v. State, 141 A, 846, 
154 Md. 655. 

31 C.J. p 683 notes 3, 4—5 C.J. p 760 
note 81. 

38. W.Va.—State v. Criss, 23 S.E.2d 
613. 

81 C.J. p 683 note 5. 

39. La—State v. Guillot, 9 So.2d 
235, 238, 200 La 935, quoting Cor¬ 
pus Juris. 

31 aj. p 682 note 1—6 C.J. p 760 
note 29. 

40. U.S.—U. S. y. Johnson, O.C.A. 
Ill., 123 P.3d 111. 

Fla—^Pickeron v. State, 113 So. 707, 
94 Fla 268. 

Tex.—Stevenson v. State, 9 S.W.2d 
1108, 9 Tex.Cr. 592. 

W.Va—State v. Jones, 45 S.B. 916, 
53 W.Va 618. 

31 C.J, p 684 note 20. 

41- Mo.—State v. Williams, 296 S. 
W. 156. 

48. Vt—State V. Willett, 62 A. 48, 
78 Vt 157. 

43. Wyo.—White v. State, 147 P. 
171, 2 3 Wyo. 180, rehearing denied 
148 P. 842, 23 Wyo. 130. 

31 CJ. p *684 note 22. 

44. Ind^-T^tate V. Noland, 29 Ind. 
■ 212 . 

to 


N.Y.—People v. Schweizer, 289 N.Y. 

S. 964, 160 Misc. 23. 

81 O.J. p 683 note 7—5 C.J. p 760 
note 25—16 CJ. p 352 note 11. 
Charge of offeoise ou day indict^ 
ment or information was ffled is m> 
sufficient—^Phariss v. State, 128 S- 

W.2d 415, 187 Tex.Cr. 98—^Meadows' 
y. State, 128 S.W.2d 414, 137 Tex.Cr.. 
91—^Andrews v. State, Tex.App., 14 S. 
W. 1014. 

Xafonuattou held suffloieut 
Cal.—^People v. Noland, 86 P.2d 363r 
30 Cal.App.2d 386. 

This requisite must he appaamit' 
from the indictment or information 
itself.—Cobb v. State, 139 S.W.2d. 
272, 139 Tex.Cr. 357. 

Word ‘heretofore” is a sufficient 
charge that the offense was commit- 
ted before the finding of the indict¬ 
ment—Goff v. Commonwealth, 264 
S.W. lO-SS. 200 Ky. 346—31 CJ. p- 
683 note 7 £c]. 

45. Tex.—Johnson v. State, 206 S.^ 
W. 527, 84 Tex.Cr, 243. 

46L Tex.—Gumpert y. State, 228 S- 
W. 287, 88 Tex.Cr. 492. 

81 CJ. p 683 note 9. 

47. Tex,—Busby y. State, 157 S.W. 
2d 394, 143 Tex.Cr. 72—Jones v. 
State, 61*S.W.2d 1003. 124 Tex.Cr. 
356. 

31 C.J. p 683 note 10. 

48. Ky.—^Williams y. Common¬ 

wealth, 18 S.W. 1024, 13 Ky.L. 893.. 

31 C.J. p 683 note 11. 
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also finds judicial support.^ ^ 

Under the rule discussed supra subdivision c of 
this section that, in the absence of statute, where an 
impossible date is laid, the accusation is insuffi¬ 
cient, an accusation laying the offense on a future 
day is fatally defective,^® although there is also 
authority to the contrary and under some stat¬ 
utes relaxing the requirements of the common law 
as to the allegation of the time of the offense, where 
the laying of a date after the finding of the indict¬ 
ment is apparently a clerical error, it may be re¬ 
jected, and the defect is not fatal,or the defect 
is cured by a specific allegation that the offense was 
committed prior to the finding of the indictment.®^ 
A clerical error in the caption making it appear 
that the offense was committed on a future day is 
not fatal where the date is correctly laid in the 


body of the indictment,®^ or where the date on 
which the true bill was filed governs and it is there¬ 
by made to appear that the indictment charges past 
offenses.®® Where a day certain is laid before the 
finding of the indictment, a later date may be re¬ 
jected as surplusage.®® 

e. Showing Offense within Period of Limita¬ 
tions 

In the absence of a statute to the contrary, where 
prosecutions may be barred by the lapse of time, the in¬ 
dictment or information must allege that the offense was 
committed within such limit. 

In many jurisdictions, where the time within 
which an offense may be prosecuted is limited by 
statute, the time of the act averred in the indict¬ 
ment should appear to be within such limit ;®7 or 
it should be alleged that the time of the act was 


CUiaxsre of offense on same day l3u 
dlctment was found, when in the 
past tense, is sufficient to show that 
the offense was committed before the 
indictment was found-—Combest v. 
State. 299 P. 920, 61 Okl.Cr. 38—31 C. 
J. p $83 note 11 [al. 

49. Tex.—^Andrews v. State, App., 
14 S.W, 1014. 

31 C.J. p $83 note 12. 

Offense on day indictment or in¬ 
formation was filed must be alleged 
to have been committed before the 
finding of the indictment—^Phariss 

V. State, 128 S.W.2d 415, 137 Tex,Cr. 

98—Meadows v. State, 128 S.W.2d 
414, 137 Tex.Cr. 91—^Andrews v. 

State, Tex.App,. 14 SW. 1014. 

sa Ill.—People V. Campbell, 251 Ill. 
.\pp. 425. 

Ind.—Pagotis v. State, 17 N.E.2d 830, 
214 Ind. 697—Shonfield v. State, 
149 N.E. 53. 196 Ind. 579. 

N.Y.—^People V. Schweizer, 289 N.T. 

S. 964, 160 Misc. 23. 

Tex.—Elmore v. State, 73 S.W.2d 
107, 126 Tex.Cr. 619—Eshom v. 
State, 48 S.W.2d 631. 120 Tex.Cr. 
136—Irlbeck v. State. 26 S.W.2d 
276, 114 Tex.Cr. 657—Prock v. 

State, 23 S.W.2d 728, 114 Tex.Cr. 
411. 

W. Va.—State v. Runyon, 1-31 S.E. 
466, 100 W.Va. 647, citing Corpus 
Juris. 

31 C.J. p 683 note 14—9 C.J. p 1036 
note 37 [a]—18 C.J. p 1256 note 
•78. 


61. Ga.—Jones v. State, 55 Ga. 626 
—^McMath V. State, *55 Ga. 303— 
Conner v. State, 25 Gsu 615, 71 Am. 
D. 184. 

62. U.S.—Goulson v. U. S., C.C.A. 
Mich., 16 P.2d 44. 

Ark.—Barnett v. State, 39 S.W.2d 
321, 183 Ark. 884—Duncan v. State, 
37 S.W.2d 99, 181 Ark. 603—Taylor 
v. 3tate»,276 S.W. 677, 169 Ark. 
589. , I 


Cal.—People v. Myers, 37 P.2d 191, 
1 Cal..A.pp.2d 620. 

Kan.—James v. Amrine, 140 P.2d 
362, 157 Kan. 397. 

Mo.—State v. Casteel, 64 S.W.2d 286 
—State V. Williams, 296 S.W. 155. 
Okl.—Saunders v. State, 244 P. 55, 
33 Okl.Cr. 336, followed in 249 P. 
1117, 35 Okl.Cr. 203. 

31 C.J. p 683 note 16. 

Pate sahsequent to infoxmatiou 
An indictment for possessing, 
transporting, and selling liguor, 
charging the date of the offense as 
subsequent to the day on which the 
information was made. Is not defec¬ 
tive. Being prior to the finding of 
the indictment, subsequent to the 
statute describing the offense and 
fixing the penalty, and within the 
period described by the statute of 
limitations, the indictment is well 
laJd.—Commonwealth v. Bridges, 82 
Pa, Super. 92. 

63. Ky.—May v. Commonwealth, 
154 S.W. 1074, 163 Ky. 141. 

31 C.J. p 684 note 17. 

54. KM.—State v. Ballamah, 210 P. 
391, 28 N.M. 212. 

R.I.—State V. Mowry, 43 A. 871, 21 
R.I. 376. 

56. U.S.—Appell V. U. S., C.C.A. 

Tex., 29 P.2d 279. 

56. N.C.—State v. Woodman, 10 N. 
C. 384. 

Tex.—Creed v. State, 155 S.W. 240, 69 
TexCr. 464. 

57. Ga.—^Love v. State, App., 27 S.E. 
2d 337. 

Ill.—^People V. Angelica, 19-3 N.B. 
606, 358 Ill. 621—People v. Ander¬ 
son, 174 N.B. 391, 843 Ill. 290— 
People V. Ross, 166 N.B. 303, 325 
Ill. 417, reversing 242 IlLApp. 221 
—^People V. Johnson, 278 IlLApp. 
204, reversed on other grounds 1 
N.E.2d 38'6, 363 Ill. 45. 

Ind.—^Hunt v. State, 159 N.B. 149, 
151, 199 Ind. 550, citing Corpus 
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Juris—State v. Noland, 29 Ind. 

212 . 

Ky.—Commonwealth v. Dickerson, 80 
S.W.2d 640, 25*8 Ky. 446—Garrison 
V. Commonwealth, 47 S.W.2d 1028, 
2*43 Ky. '253—Castle v. Common¬ 
wealth, 25*5 S.W. 151, 200 Ky. 577. 
La.—State v. Oliver, 192 So. 725, 
193 La. 1084—State v. Gendusa, 
190 So. 332, 193 La. 59, certiorari 
denied Gendusa v. State of Louisi¬ 
ana, 60 S.Ct. 133, 308 U.S. 511, 84 
L.Ed. 436—State v. McNeal, 106 
So. 381, 159 La. 386. 

Mo.—State v. Sumpter, 73 S.W.2d 
760, 762, 385 Mo. 620, citing Cor¬ 
pus Juris. 

N.Y.—^People v. Hines, 29 N.E.2d 
483, 284 N.T. 98, modifying 17 N. 
Y.S.2d 141, 268 App.Div. 466—Peo¬ 
ple V. Reiser, 269 N.T.S. 573, 576, 
340 App.Div. 36, citing Corpus Ju¬ 
ris—People V. Parkinson, 41 N.T. 
S.2d 331. 

Vt—State v. G. S., 1 Tyler 295, 300, 
4 Ani.D. 724. 

31 C.J. p 684 note 24—5 C.J. p 760 
note 24—18 C.J. p 1256 note 79. 

Blank date 

(1) Indictments or Informations 
leaving the date blank are insuffi¬ 
cient.—State V. Hardy, Mo.App., 21 
S.W.2d 229—Ex parte Sydnor, 10 S. 
W.2d 63, 222 Mo.App. 798—31 C.J. p 
684 note 24 [a] (1), (2). 

(2) In some Jurisdictions this is 
true in the absence of a general al¬ 
legation that the offense was com¬ 
mitted within the time limited by 
statute.—Commonwealth v. Bowling 
Green Athletic Club, 250 S.W. 795, 
199 Ky. 96. 

31 C.J. p 684 note 24 [b]. 
EmbezzlenieiLt 

A count in an indictment of a 
county oflficer on a charge of embez¬ 
zlement of moneys received by him 
in his official capacity between two 
given dates, but which alleges the 
embezzlement of the moneys so re- 
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within such a limit.58 This rule has no applica¬ 
tion, of course, where there is no statutory limita¬ 
tion as to the particular offense,®^ and, in some 
jurisdictions, where time is not of the essence of 
the offense charged, the fact that the time speci¬ 
fied in the indictment is not within the period limit¬ 
ed by statute is not fatal.®^ 

A specific allegation that the offense was commit¬ 
ted within the statutory period is sufficient,®^ but 
where, from the date of the filing of the indictment 
and from the date on which the offense was al¬ 
leged to have been committed, it is apparent that 
the indictment was found within the period of lim¬ 
itations, the formal statement may be dispensed 
with.®2 Under statutes dispensing with the neces¬ 
sity for alleging time unless it is a material in¬ 
gredient of the offense, it is not necessary to make 
any averment that the indictable act was done with¬ 
in the period of limitations.®® In some jurisdic¬ 
tions an information which does not allege the date 
of the commission of the offense charged is made 
sufficient by virtue of a statutory presumption that 
the offense was committed within the period lim¬ 
ited by statute for the prosecution for such of¬ 


fense.^4 

The omission of the day and month is not fatal 
where the year is sufficient to show that the prose¬ 
cution is not barred.®® If the indictment avers two 
dates, one of which is so remote as to be barred by 
the statute of limitations, it is defective,®® and is 
not cured by a statute providing that no accusation 
shall be deemed invalid for imperfectly stating the 
time, when the time is not of the essence of the 
offense.®^ 

The necessity of pleading matters in avoidance 
of the bar of the statute of limitations has already 
been considered supra § 117. 

f. iEtocent Statutes Defining or Altering Of¬ 
fense 

Where the offense charged has been created by stat¬ 
ute, or where the definition of, or the punishment for, the 
offense has been changed r.y statute, within the appifca- 
bie period of limitations, the indictment or information 
shouid disclose that the offense was committed since the 
enactment of such statute. 

Where a prosecution is based on an ancient stat¬ 
ute,®® or where the time limit on bringing prosecu¬ 
tions has run since the enactment of the statute,®® 


ceived on a date within two years 
of the dndinsr of the indictment, is 
not fatally defective on the ^ound 
that it shows the prosecution to he 
barred by the statute because the be¬ 
ginning' of the period during which 
the embezzled moneys were received 
by him antedates the beginning of 
the statutory period of two years.— 
Revell V. State, 96 So. 156, 85 Fla. 
402. 

HLdietments h^d safflelent 
U.S.—Dillon V. U. S., C.C.A.Iowa, 113 
F.2d 334, certiorari denied 61 S.Ct. 

71, 311 U.S. 689, 85 KBd. 445— 
Crowley v. XJ. S., C.C.A.Iowa, 113 
F.3d 334, certiorari denied 61 S.Ct. 

72, 311 XJ.S. 689, 85 L.Bd. 446. 
Ga.—Sampson v. State, 4 S.E.2d 290, 

60 Ga.App. 512. 

Ind.—Wallace v. State, 183 N.B. 29, 
'204 Ind 68. 

La.—State v. Sullivan, 105 So. 631, 
159 La. 689. 

Pa.—Commonwealth v. Jordan, 7 A. 
2d 523, 136 Pa.Super. 242—Com¬ 
monwealth v. Strauss, 89 Pa.Super. 
82. 

Tex.—Anderson v. State, Cr., 172 S. 
W.2d 389. 

Zadictmeat or infozma'feioiL show¬ 
ing on its face that the statute has 
run is insufficient. 

Cal.—^People v. McGee, 36 P.2d 378, 
1 Cal.2d 611—Ex parte McGee, 85 
P.2d 135, 29 Cal.App.2d 648—^Peo¬ 
ple V. Asavis, 81 P.2d 595, 27 Cal. 
Aj;)p.2d 68*5—^People v. Hoffman, 22 
P.2d 239, 152 Cal.App. 60. 

NT.D.—State v. Thomas, 9 N.W.2d 
442. 


Tex.—Carter v. State, 27 S.W.2d 821, 
115 Tex.Or. 614. 

Mere unoertainty as to whether 
statute had run does not render an 
information void.—People v. Hector, 
91 P.2d 931, 38 CaLApp.2d 397. 

Waiver 

Since there may be a waiver of the 
statute of limitations, however, it 
has been held that an indictment 
which shows on its face that the 
statute has run is not invalid.— 
People V. Brady, 13 N.T.S.2d 789, 257 
App.Div. 1000, reversing 10 N.Y.S.2d 
395. 

5& Ky.—^Meredith v. Common¬ 
wealth, 233 S.W. 793, 192 Ky. 377. 

59. Ky.—^Taylor v. Commonwealth, 
165 S.W.2d 1'69. 291 Ky. 625— 
Rogers v. Commonwealth, 98 S.W. 
2d 496, 266 Ky. 220—Common¬ 

wealth V. Dickerson, 80 S.W. 2d 
•540, 258 Ky. 446—Garrison v. 

Commonwealth, 47 S.W.2d 1028, 
243 Ky. 253. 

Mo.—State v. Hurley, 146 S.W. IISI, 
242 Mo. 452. 

ea N.C.—State V. Brinkley, 138 S. 
E. 158, 193 N.C. 747. 

61. Ky.—Tatum v. Commonwealth, 
69 S.W. 32, 22 Ky.L. 927. 

31 C.J. p 684 note 27. 

Blank data 

An indictment or information leav¬ 
ing the date blank may be sufficient 
where it contains an averment that 
the offense was committed within 
I the time limited by statute. 

I Ky.—^Mabry v. Commonwealth* 276 
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S.W. 621, 210 Ky. 664—Goff v. 
Commonwealth, 254 S.W. 1069, 200 
Ky. 346—Stinnett v. Common¬ 
wealth, 254 S.W. 020, 200 Ky. 297. 
Va.—^Harris v. Commonwealth, 170 
S.B. 717, 161 Va. a02'8. 

62. Ky.—Smith v. Commonwealth. 
264 S.W. 1047, 204 Ky. 448—Mul¬ 
lins V. Commonwealth, 263 S.W. 
350, 203 Ky. 790—^Adams v. Com¬ 
monwealth, 256 S.W. 419, 201 Ky. 
306. 

31 C.J. p 684 note 28. 

Da'ta of flndittg 

A charge that the offense was 
committed on the day the indict¬ 
ment was returned is sufficient.— 
Miller v. Commonwealth, 109 S.W.2d 
841, 270 Ky. 378—Commonwealth v. 
Dickerson, 80 S.W.2d 540, 258 Ky. 
446. 

63. Vt—State v. Weston, 96 A. 703, 
90 Vt. 125. 

31 C.J. p 685 note 35. 

64. N.D.—State v. Thomas, 9 N.W. 
2d 442. 

65. Mo.—Bx parte Sydnor, 10 S.W. 
2d 63, 64, 222 Mo.App. 798, citing 
Corpus Juris. 

31 C.J. p 685 note 29. 

66. Tex.—^Harwell v. State, Cr., 65 
S.W. 620. 

81 C.J. P 685 note 30. 

67. W.Va.—State v. Price, 110 S.E. 
819, 90 W.Va. 365. 

6& Ala.—^Taylor v. State, 93 So. 

805, 18 Ala.App. 439. 

N.C.—State V. Chandler, 9 N.C, 439, 
i 69. Ala*—Dean v. State, 197 So. 63, 
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it is neither usual nor necessary to allege that the 
offense was committed after the statute took ef¬ 
fect, nor does the fact that an offense has been cre¬ 
ated b}' a recent statute require greater particularity 
as to time than is required in other cases.^® 

Where by reason of an alteration in the defini¬ 
tion of a statutory crime or in the punishment pre¬ 
scribed therefor within the applicable period of lim¬ 
itations, the date of the offense is material as de¬ 
termining what statute may be applicable, it must 
be alleged in the indictment, although a statute may 
provide that, where not of the essence, an averment 
of time is immaterial.^^ Likewise, where an indict¬ 
ment charges a new offense and covers a period 
when the thing charged was and was not a viola¬ 
tion of the law, it is defective if it fails to aver the 
time of the commission of the alleged offense, ^2 
but such an indictment or information is not nec¬ 
essarily void.*^^ An express averment that the of¬ 
fense was committed after the enactment of the 
statute is unnecessary where from the dates^^ or 
other facts^® alleged accused is given due notice of 
what he must defend against. An allegation that 
the offense was committed within the statutory pe¬ 
riod of limitations is insuflScient where the statute 
creating the offense was in force during only part 
of such period.^® A specific date alleged must not 
be prior to the taking effect of the statute on which 
the indictment is based,7? even where, by statute, 

240 Ala. S, reversinsT 197 So. 51, 29 
Ala.App. 401—^Hardwick v. State, 

164 So. 107, 26 Ala.App. 536, cer¬ 
tiorari denied 164 So. 112, 231 Ala. 

151—.Williams v. State. 100 So. 

673. 20 AlaJlpp. 26—Willis v. 

State, 98 So. 321, 19 Ala.App. 495 
—Bryan v. State, 89 So. 894, 18 
AIa.App. 199. 

Offense made felony 
Where an offwise which was for¬ 
merly a misdemeanor was made a 
felony by a statute enacted prior 
to the period of limitations for mis¬ 
demeanors, it need not specifically 
appear that the act was committed 
since the chancre in the statute.— 

Laminack v. State, 92 So. 505, 18 Ala. 

App. 400—^Parrister v. State, 92 So. 

604, 18 Ala.App. 390. 

70w Cal.—People v. Hill, 129 P. 475, 

20 CalA.pp. 407. 

31 C.J. p 686 note 49. 

71- Ala.—Williams v. State, 134 So. 

34, 24 Ala.App. 262. 

31 C.J. p 686 note 60- 
73. Ala.—Collins v. State, 185 So. 

779, 28 Ala.App, 400—Jinrlirlit v. 

State, 134 So. 456, 24 Ala.App. 

^77—<Jalvert v. State, 128 So. 123, 

23 Ala^pp. 514. 

baia qpectflo dates 
hfflilbfie spe<dfic data Is alleged, 


the omission of the date or an imperfect statement 
thereof is immaterial.78 A statute providing that 
it shall be sufficient to allege that the offense was 
committed within a given period before the finding 
of the indictment is valid, although the statute on 
which the indictment is based has been altered with¬ 
in such period. 

Repealed statute. If an offense is charged under 
a repealed statute, the accusation is demurrable if 
the offense is alleged to have been committed on a 
day subsequent to the repeal.®® 

In the case of offenses laid with a continuawio 
the indictment is not invalidated by the fact that 
during the period laid the statute on which the in¬ 
dictment is based has been repealed or altered, since 
the time laid during which the statute relied on was 
not in effect may be disregarded;®^ and the same 
rule is held to apply where the offense is laid as 
beginning before the taking effect of the statute 
punishing it;®® but as to the latter proposition there 
is authority to the contrary.®® 

g. Oontinnaiido 

Where the offense consists of a succession of acts not 
limited to any particular day, It Is proper to lay the 
offense with a continuando. 

Where the offense consists of a succession or 
continuation of acts not limited to any particular 
day, it is proper to allege it as having been com- 

certiorarl denied 193 So. 108, 238 
Ala. 641. 

Act Effalnst form of statute 

An allegation that an act was com¬ 
mitted against the form of the stat¬ 
ute is a sufficient allegation that 
it was committed after the statute 
was in force.—State v. Ballard, 6 N. 
C. 186—31 C.J, p 686 note 56, 

76. Ky.—Commonwealth v. Inter¬ 
national Harvester Co. of America, 
146 S.W. 400, 147 Ky. 736—Com¬ 
monwealth V. Aultmire, 68 S.W. 
369, 22 Ky.Ii. 511. 

77- Iowa-—State v. Phippen, 17 N. 
W. 146, 62 Iowa 54. 

81 C.J. p 686 note 67. 

78- Miss.—^Hodnett v. State, 5 So. 
518, 66 Miss. 26. 

79- W.Va-—State v.. Parley, 89 S.B. 
738, 78 W.Va. 471. 

80- Ga.—^Draper v. ^State, 64 S.B. 
117, 6 Ga.App. 12. 

81. Me.—State v. Dorr, 19 A. 171, 
82 Me. 212. 

31 C.J. p 686 note 62. 

82. Neb.'—State v. Way, 5 Neb. 288. 
Va.—^Nichols' Case, 7 Gratt. 589, 48 

Va. 689. 

83. Ind.—Collins v- State, 58 Ind. 5. 


and other dates generally in such a 
manner that they might antedate 
the statute, the sufficiency of the 
specific allegation is not affected by 
the general allegation- which may 
be disregarded as surplusage.—^Lrock- 
hart v. TJ, S., C.C.A.Tenn-, 264 P. 14, 
certiorari denied 41 S.Ct. 14, 254 IT. i 
S. 645, 65 L.Pd. 455. 

Xssuaiioc of seonzities 
Where it is an offense for a dealer 
to sell securities without being reg¬ 
istered, whether or not such securi¬ 
ties were issued prior to the ef¬ 
fective date of the statute, a fail¬ 
ure to allege that the securities 
were issued after such date does not 
render the indictment insufficient— 
Aiken v. State, 128 S.W.2d 1190, 137 
TezLCr. 211. 

73- Ala.^—^Brock v. State, 95 So. 659, 
19 Ala.App. 124. 

Ind.—Kirts v. State, 162 N.B. 1, 198 
Ind. 39, denying rehearing 151 N. 
P. 132, 198 Ind. 39. 

7A Ala.—^Harmon v. State, 101 So. 

353, 20 Ala.App. 254. 

81 C.J. p 686 note 55. 

75. Ala.—Holt v. State, 198 So. 101, 
238 AJa. 219, granting certiorari 
193 So. 98, 29 Ala.App. 100, cour 
forming to answers to certified 
Questions 193 So. 89, 238 AJa. 2, 
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mitted on a certain day named, and on divers days 
and times between such day and the day of finding 
of the indictment, or any other specific subsequent 
day prior thereto and such an allegation is suffi¬ 
cient although the first date mentioned is beyond 
the period of limitations, provided the latter date is 
within such period.^® It is also sufficient to allege 
of such an offense that it was committed on a cer¬ 
tain date and continuously for a time prior there¬ 
to, within the statutory period of limitations.^® Al¬ 
though it has been held that the period within 
which the acts are charged to have been committed 
must be precisely limited by the indictment,®^ it is 
sufficient to allege that the acts were done during 
certain months, the exact date being to the grand 
jurors unknown.®® The charge may be good, al¬ 
though not laid with a continuando, where any one 
act may be sufficient to determine the criminal lia¬ 
bility,®® or where different acts are not distinct of¬ 
fenses but are merely matters of evidence tending 
to show that accused was guilty of the crime charg¬ 
ed.®® Although a continuando is employed, it has 
been held that the offense must be charged as of 
a particular date,®i except where the act cannot be 
logically and correctly described as having been 
done on some particular day or on some continu¬ 


ous days.®2 If the continuando is improperly laid, 
the indictment is not invalidated for that reason, 
where a day certain is alleged, and the continuan¬ 
do may be rejected as surplusage.®® 

§ 126. Repetition of Place and Time 

At common law a repetition as to time and place la 
necessary as to every issuable fact in a charge of felony, 
but this rule has been relaxed by statutes in a number 
of Jurisdictions, in a repetition of time and place, ap¬ 
propriate words of reference may be used. 

Except in so far as the necessity may have been 
obviated by statutory provisions, in indictments for 
serious offenses, particularly those which at com¬ 
mon law are felonies, the averments of time and 
place must be repeated to every issuable and triable 
fact,®4 but the same nicety is not required in indict¬ 
ments for minor offenses.®® If time and place are 
formally laid to all the acts charged to have been 
done, the averment need not be repeated to the ef¬ 
fect of such acts®® or the conclusions drawn there¬ 
from ;®7 nor need time be averred with regard to 
qualifying or limiting averments, the purpose of 
which is to show that the object acted on was a 
proper subject of complaint, unless time is essen¬ 
tial and would be susceptible of question if not 
averred.®® In case certainty results from the gram- 


S4. U.S.—IT. S. V. Johnson, CC.A. 
Ill., 123 P.2cl 111—U. S. V. Hosier, 
D,C.La.. 60 P.2d 971—tJ. S. v. 
Schmidt, D.CPa., 16 P.Supp. 804, 
800, quoting Corpus Juris. 

Alaska.—U. S. v. Traveller, 7 Alaska 
23. 

Cal.—^Ex parte Tom Wong, 10 P.2d 
797, 122 Cal.App. 672. 

Fla.—Jarrell v. State, 186 So, 873, 
136 Fla. 736—Collier v. State, 156 
So. 703, 116 Fla. 703, certiorari de¬ 
nied Collier v. State of Florida, 65 
S.Ct. 237, 293 U.S. 622, 79 LEd.- 
709. and Collier v. King, 66 S.Ct. 
88, 296 U.S. 677, 80 L.Ed, 408. 
Mass.—^Wells v. Commonwealth, 12 
Gray 326. 

N.T.—People v. Parkinson. 43 N.X.S. 
2d 690. 

Pa.—Commonwealth v. Lawrence, 47 
Dauph.Co. 376.* 

31 C.J. p 685 note 37—8 C.J. p 72 
note 4—18 C.J. p 1256 notes 87, 88. 
“A oonttiLiiando is an allegation, 
in any appropriate words, that an 
•offense whereof a day of beginning 
is stated Is continuing commonly to 
another day stated.”—State v. 

Brown, 188 P. 1143, 1144, 10 OkLCr. 
62—^13 C.J. p 202 note 4. 

85. U.S.—U. S. V. Schmidt. B.aPa., 
16 F.Supp. 804, 806, quoting Corpus 
Juris. 

Neb.—^Hogoboom v. State, 234 N.W. 

422, 120 Neh. 626. 79 A.L.II. 1171. 
31 C.J. p 685 note 38—41 C.J. P 192 
note 9-10. . 


86. Ky.—Commonwealth v. Kentuc¬ 
ky Highlands B. Co., 146 S.W. 386, 
147 Ky. 709. 

N.T.—^People v. Buddensieck, 4 N.T. 
Cr. 230, affirmed 9 N.B. 44. 108 N. 
T. 487, 67 Ain.R. 766, 6 N.T.Cr. 69. 

87. Mass.—Wells v. Commonwealth, 
12 Gray 826. 

31 C.J. p 685 note 40. 

88. U.S.—^Bisenberg v. U. S., C.C.A. 
Tex., 261 F. 598. 

89. Fla.—Whitfield v. State, 95 So. 
430, 85 Fla. 142. 

31 C.J. p 686 note 43. 

Disorderly houses 

(1) An averment that a disorder¬ 
ly house was kept on a single day 
Is sufficient.—Lismore v. State, 126 
S.W. 853, 94 Ark, 207—18 C.J. p 1266 j 
note 83. 

(2) This la true, at least If the 
place has acquired the character of 
being disorderly.—State v, Reckards, 
21 Minn. 47. 

(3) On the other hand. It has been 
held that, continuity being an ele¬ 
ment of the offense, it must be al¬ 
leged with certainty.—Common¬ 
wealth V. Myers, 66 S.W. 412, 21 Ky. 
L. 1770-^18 C.J- P 1256 notes 86, 86, 

(4) An indictment charging ac¬ 
cused with frequenting a disorderly 
house on a particular day is suffi¬ 
cient.—State V. Ah Sam, 18 P. 303, 
14 Or. 847. , 


90. N.T.—Cowley v. People, 83 N. 

T. 464, 38 Am.R. 464. 

31 aj. p 686 note 44. 

9L Me.—State v. O’Donnell, 17 A. 

66, 81 Me. 271. 

31 C.J. p 686 note 46. 

92. Me.—State v. Auburn, 29 A. 
1076, 86 Me. 276. 

31 C.J. p 686 note 46. 

93. Alaska.—U, S. v. Traveller, 7 
Alaska 23. 

Fla.—Skipper v. State, 163 So. 853, 
114 Fla. 312, appeal dismissed 
Skipper v. State of Florida, 56 
S.Ct. 76, 293 U.S. 617, 79 L.Ed. 681. 
Me.—State v. Vallee, 12 A.2d 421, 
136 Me. 482—State r. Martel, 129 
A. 226, 124 Me. 359. 

31 C.J. p 686 note 47. 

94. Or.—State v. Pointer, 213 P. 
621, 106 Or. 689. 

Wis.—Dowling v. State, 237 N.W. 

98, 205 Wis. 314. 

81 aJ. p 687 note 73. 

95. Vt—State V. Peet, 68 A. 661, 
80 Vt 449, ISO Am.S,R. 998, 14 
L.B.A.,N.S.. 677. 

31 C.J. p 687 note 74. 

90. Mo.—^State v. Bailey, 21 Mo. 484 
—State V. Freeman, 21 Mo, 481. 

97. Me.—State v. Willis, 2 A. 848, 
78 Me. 70. 

81 C.J. P 687 note 76. 

98. Vt—State V. Cook, 38 Vt 487. 
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matical construction of the language employed, 
making possible no other construction, it is not nec¬ 
essary again to aver time and place nor per¬ 
haps if the fact appears from the context.^ The 
words “then and there” are only necessary when 
it is essential to refer to a former allegation of time 
and place.2 It has been held that, where only one 
offense is charged, it is not fatal that the place of 
the offense, sufficiently alleged in the first count, is 
not repeated in a subsequent count when accused 
is not prejudiced.^ 

In many jurisdictions it is provided by statute, in 
terms or effect, that time and place, when once 
laid, need not be repeated, and under such a statute 
the use of the phrase “then and there,” or its equiv¬ 
alent, is unnecessary as well as a repetition of the 
time and place in terms.^ Repetition of time and 
place is unnecessary under a statute requiring only 
that an indictment shall contain a plain, intelligible, 
and explicit statement of the charge.^ A statute 
dispensing with repetition of averments of venue, 
however, does not relieve the pleader from a defi¬ 


nite statement of every substantive fact.® 

Sufficiency, Certainly to a common intent is suf¬ 
ficient in a repetition of time and place.*^ Appro¬ 
priate words of reference may be made use of;® 
and it is in general sufficient to employ the expres¬ 
sion “then and there,”® or to refer to a time or 
place mentioned as “said”^® or “aforesaid,”^1 or to 
a time as “then.”i 2 Jn some cases it is sufficient to 
employ the conjunction “and,”^® although there is 
authority to the contrary,and the safer practice 
is to employ the phrase “then and there.”^® Ref- 
erence to mere matters of description of the person 
accused is not sufficient to lay the venue.^® The 
omission of a mark of punctuation does not affect 
the sufficiency of a reference where it is evident 
what was intended to be charged.i7 Where the 
time is laid in one count, it may be laid in subse¬ 
quent counts by words of reference.^® Words of 
reference are without effect in the absence of a 
previous allegation to which reference may be 
made.^® 

Repugnancy, In general, repugnancy in the state- 


99 . U.S.—Hayes v. U. S., C.C.A.Neb., 
52 F.2d 388. 

La.—State v. Johnson, 120 So. 620, 
167 La. 986. 

Mo.—State v. Goodwin. 61 S.W.2d 
960, 333 Mo. 168. 

31 C.J. p 687 note 78—18 C,J, p 1256 
note 89. 

1. Mo.—State v. Holden, 127 S.W. 

899, 142 Mo.App. 502. 

31 C.J. p 687 note 79. 

3. Ind.—Yoder v. State, 194 N.R 

645, 208 Ind. 50. 

La.—State v. Johnson, 120 So. 620, 
167 La. 986. 

31 C.J. p 678 note 30 [a], p 687 note 
80. 

3. Ky.—^Hollin v. Commonwealth, 
178 S.W. 1106, 163 Ky. 392. 

4. Ind.—Yoder v. State, 194 N.m 

645, 208 Ind. 50. 

31 C.J. p 687 notes 82, 83. 

5. 3Sr.C.— State v. Harris, 11 S.E. 

377, 106 N.C. 682—State v. Cherry, 
3 N.C. 7. 

6. Mo.—State v. Borders, 199 S.W. 
180. 

7. U.S.—U. S. V. Baker, D.C.R.L, 

243 P. 741. 

31 O.J. p 688 note 86. 

8* Ind.—Chambers v. State, 10 N.E. 

2d 731, 212 Ind. 672. 

31 C.J. p 688 note 87. 

Reference to caption, margin, or 
commencement for purpose of lay¬ 
ing venue see supra 5 122 d. 

9. IT.S.—^U. S. V. Lehigh Valley R. 
Co., D.C.Pa., 43 F.2d 135—Parma- 
V. U, S., C.CA.Cal., 42 P.2d 


721, certiorari denied 51 S.Ct 344, 
283 U.S. 818, 75 L.Bd. 1434. 

Fla.—^Henson v. State, 192 So. 163, 
140 Fla. 412. 

Ga.—Hams v. State, 12 S.B.2d 64, 
191 Ga. 243. 

Idaho.—State v. Roe, 215 P. 835, 87 
Idaho 297. 

Ky.—Smith v. Commonwealth, 268 
S.W. 328, 206 Ky. 728. 

Me.—State v. Dumais, 15 A.2d 289, 
137 Me. 95. 

Mont—State v. Polich, 226 P. 519, 
70 Mont 523. 

Tex.—Aiken v. State, 128 S.W.2d 
1190, 137 Tex.Cr. 211—Odell v. 
State, 254 S.W. 977, 95 Tex.Cr. 360 
—De Los Santos v. State, 146 S.W. 
919, 65 Tex.Cr. 518. 

31 C.J. p 688 note 88—5 C.J. p 761 
note 38. 

Date referred to 

When a date is laid in the infor¬ 
mation, it has been held that a sub¬ 
sequent averment Introduced by the 
phrase “then and there^ will refer to 
the date so laid and not to the date 
of the information.—State v. Kelly, 
68 P. 1, 41 Or. 20. 

OmlssloiL of word "there” 

An indictment was not fatally de¬ 
fective because of the omission of 
the word “there” after words “then 
and,” where venue is otherwise am¬ 
ply stated.—Edge v. State, 128 So. 
820, 99 Fla. 1242. 

Where a single fact is alleged 
with time and place, the words “then 
and there,” subsequently used as to 
occurrences of other facts, as to 
the crime or a part thereof, refer 
to the same point of time, and! 
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necessarily import that the two are 
coexistent.—State v. Dumais, 15 A. 
2d 289, 137 Me. 95—31 C.J. p 688 note 
96. 

10. Tex.—^Benson v. State, 79 S.W. 
2d 122, 128 Tex.Cr, 72. 

31 C.J. p 688 note 89. 

11. Ga.—^Hightower v. State, 148 S. 
B. 300, 39 Ga.App. 674. 

31 C.J. p 688 note 90. 

12. Mo.—State v. Taylor, 21 Mo. 

477. 

31 C.J. p 688 note 91. 

13. Tex.—Smith v. State, 37 S.W;. 
743, 36 Tex.Cr. 442. 

31 C.J. p 688 note 92. 

14. Me.—State v. Mahoney, 98 A. 
750, 115 Me. 251. 

31 C.J. p 688 note 98. 

16. Mo.—State v. Lakey, 65 Mo. 

217. 

31 C.J. p 688 note 94. 

16. W.Va.—State v. Watts, 27 S.E. 
802, 43 W.Va. 182. 

31 C.J. p 688 note 95. 

17. Cal.—People v. Kennedy, 133 P,. 
25. 22 CaLApp. 29. 

31 C.J. p 688 note 97. 

18. Md.—Cohen v. State, 196 A. 632, 
634, 173 Md. 216, citing Corpus giu 
ris, motion overruled 196 A. 819, 
173 Md. 216, certiorari denied 68' 
S.Ct 764, 303 D.S, 660, 82 L,Bd. 
1119, motion denied 58 S.Ct. 830. 

31 C.J. p 688 note 98. 

19» Mass.—Edwards v, Common-- 
wealth, 19 Pick. 124. 

Tex.—State v. Slack, 30 Tex. 864., 
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ment of time^® or venue^l will be fatal to an indict¬ 
ment. An indictment is bad which lays the juris¬ 
diction in two venues, one outside of the jurisdic¬ 
tion of the court, and leaves it uncertain in wljich 
jurisdiction it is intended to charge that the offense 
was committed.22 However, where a repetition of 
the allegation of time is unnecessary, an error in 
such repetition which does not render the pleading 
uncertain does not vitiate the indictment ;23 nor 
does a clerical error in repetition of the date which 
is explained and corrected by necessary intendment 
from other parts of the indictment.24 it has been 
held that, where one count charges an offense in 
one county, and another charges it in a different 
county, the counts are repugnant, and the indictment 
will either be quashed or an election required 
but it is also held that a variance between the 
counts as to the date of the offense is no ground 
of objection so long as it does not present a case of 
different offenses which cannot be joined.^® 

Double antecedents. If more than one time or 
place have been previously mentioned, a subse¬ 
quent allegation of time and place by words of ref¬ 
erence is insufficient if it is uncertain to which the 
reference is made,^^ the rule being equally applica¬ 
ble in case uncertainty results as to place^® or 
time^® alone; and in case “aforesaid^* or '"said” is 
used as an expression of reference instead of ‘‘then 


§ 127 

and there.”30 However, the mere fact that two or 
more times^i or two or more places have been 
mentioned will not invalidate the indictment where 
the reference must obviously be to but one of 
them.32 

§ 127. Description of Person Accused 

a. In general 

b. Name by which accused is commonly 

known 

c. Middle names 

d. Initials and abbreviations 

e. Use of alias 

f. Where name is unknown 

g. Additions and descriptions 

h. Residence 

i. Repetition of name 

a. In deneral 

An Indictment or information must describe accused 
In such a direct and certain manner as to identify him 
as the person charged. 

The indictment or information must describe ac¬ 
cused in such a direct and certain manner as to 
identify him as the person charged,^® and if ac¬ 
cused’s name does not appear in the indictment or 
information, particularly in the part which charges 
the offense, the charge is fatally defective.34 Ex- 


SO. Tex.—^Hlckmaji v. State, 72 S. 

W. 587, 44 Tex.Cr. 533. 

31 C.J. p 688 note 3. 

21. Fla.—Connor v. State, 10 So. 
891, 29 Fla. 455, 30 Am.S.R. 126. 

31 C.J. p 688 note 4. 

22. U.S.—U. S. v. Marx, D.C.Va., 
122 F. 964. 

23. Ky.—Commonwealth v. Roberts, 
140 S.W. 313, 145 Ky. 290. 

31 C.J. P 689 note 6. 

24. Mo.—State v. Eaton, 75 Mo. 586. 
31 C.J. p 689 note 7. 

25. N.C.—State V. Johnson, 50 N. 
C. 221. 

26. Ohio.—Griffin v. State, 18 Ohio 
St. 438. 

27. Me.—State v. Jackson, 39 Me. 
291. 

31 C.J. p 689 note 12. 

28. Mass.—Commonwealth v. Wheel¬ 
er, 38 N.E. 1115, 162 Mass. 429. 

31 C.J. p 689 note 13. 

29. U.S,—^U. S. V. Peuschel, D.C. 
Cal., 116 F. 642. 

31 C.J. p 689 note 14. 

80. Tex.—Cain v. State, 18 Tex. 391. 
31 C.J. p 689 note 15. 

31. Miss.—Woodsides v. State, 3 
Miss. 655. 

Vt—State V. Perry, 18 A. 716, 61 
Vt. 624. 


32. Me.—State v. Skerry, 148 A. 406, 
128 Me. 431. 

31 C.J. p 689 note 17. 

33- U.S.—Morris v. U. S., C.C.A.L.a., 
112 P.2d 622—Duffy v. Keville, D. 
C.Mass., 16 F.2d 828—Walker v. 

U. S., aCA-CaL, 7 F.2d 309—U. S. 

V. American Medical Ass'n, D.C.D. 
O., 28 F.Supp. 752, reversed on oth¬ 
er errounds 110 P.3d 703, 72 App.D. 
C. 12, certiorari denied 60 S.Ct 
131, 308 U.S. 599, 84 L-Ed. 502, 
and American Medical Ass’n v. U. 
S., 60 S.Ct 1096, 310 U.S. 644, 84 
Ii.Ed. 1411—U. S. V. Doe, D.CCaL, 
127 F. 982. 

Ala.—Caughlan v. State, 114 So. 280, 
22 AlaApp. 220. 

I Cal.—^People v. Corica, 130 P.2d 164, 

I 65 Cal.App.2d 130. 

Ill.—People V. Miller, 106 N.B. 191, 

I 264 Ill. 148, Ann.Cas.l91’5B 1340. 
Ky.—^Reed v. Commonwealth, 135 S. 

W. 2d 867, 2-81 Ky. 189—Slusher v. 
Commonwealth, 101 S.W.2d 663, 
287 Ky. 140. 

La.—State v. James, 108 So. 660, 161 
La. 328. 

Miss.-—Sullivan v. State, 105 So. 506, 
140 Miss. 235. 

N.T.—People v. Knapp, 274 N.Y.S. 
85, 152 Mlsc. 368, affirmed 273 N. 
Y.S. 637, 242 App.Div. 811. 

N.C.—State v. Pinch, 11 S.B.2d 647, 
•2'18 N.C. 611. 


S.D.—State v. Rathjin, 193 N.W. 247, 
46 S.D. 412. 

3«1 C J. p 889 note 19. 

Description of: 

Municipal corporation see the C.J. 
S. title Municipal Corporations § 
2216, also 44 C.J. p 1496 notes 
49-51. 

Partners see the C.J.S. title Part¬ 
nership § 182, also 47 C.J. p 907 
notes 83, 84. 

Private corporation see Corpora¬ 
tions § 1367. 

Public officers see the C.J.S. title 
Officers $ 134. 

34. Ga—Culpepper v. State, 161 S. 

B. 623, 173 Ga 799, 79 A.L.R. 217. 
Miss.—Sullivan v. State, 105 So. 506, 
140 Miss. 235. 

N.C.—State v. Finch, 11 S.B.2d 547, 
218 N.C. 511. 

Okl.—Allen v. State, 72 P.2d 616, 63 
Okl.Cr. 16. 

Tex.—King V. State, 115 S.W. 585, 
•55 Tex.Cr. 146. 

31 CJ. p 689 note 20. 

Omission, of aoonsed’s surname, or 
the inadvertent insertion of a wrong 
surname, in the charging part of the 
indictment is a fetal defect, not¬ 
withstanding his right name is giv¬ 
en on the back of the indictment.—^ 
Culpepper v. State, 161 S.E. 623, 173 
Ga 799, 79 A.L.R. 217. 
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cept as the necessity may be obviated by statute, it 
must describe accused by his true name if known, 
including his Christian name,*^ particularly where 
the true name is an element of the proof of the 
crime charged.37 A substantial misnomer, whether 
of the surname or of the Christian name, is a fatal 
defect;^® but if the allegations point out accused 
with due certainty as the person committing the 
offense, it is immaterial that his name does not ap¬ 
pear in the commencement of the indictment or in¬ 
formation.^ 9 In case of doubt, the intention of 
the grand jury as to the person indicted may be 
ascertained from the words used in the light of at¬ 
tending circumstances.'^® An indictment against per¬ 
sons in their individual capacities is sufficient, al¬ 
though it alleges that they carried on business un¬ 
der a corporate name.^^ 

Statutes relating to errors in name of accused. 
Under statutes requiring accused to declare his 
true name on arraignment, or that the subsequent 
proceedings be had in the name appearing in the 
indictment or information, it is not essential to 
the validity of the indictment or information that 
the name of accused be correctly stated and it 
has been held, even in the absence of statute, that 
the arrest and arraignment of accused identifies him 
for trial, whatever name is applied to him in the 
indictment.^3 Under the express provisions of 
some statutes, error in the name of accused in the 
indictment will not vitiate it or proceedings there¬ 


on,^ ^ and the omission of the Christian name of 
accused is not fatal.^® Under statutory provisions 
that a variance in the name of any person described 
in ihe indictment shall not be deemed ground for an 
acquittal unless the court shall find that such vari¬ 
ance is material to the merits and prejudicial to 
accused, an error in the name of accused as it is 
stated in one part of the indictment is not material 
where the identity of accused appears from the 
indictment as a whole.^® 

Disclosure of sex. An indictment or information 
referring to accused by the pronoun “his” sufficient¬ 
ly discloses his sex;^*^ and under a statute provid¬ 
ing that words used in the masculine gender include 
the feminine, the designation of an accused female 
by a masculine pronoun does not render the indict¬ 
ment defective.^® 

Foreign name. It has been held sufficient to de¬ 
scribe an accused person having a foreign name by 
the English translation thereof.^® 

b. Name by WMch AccoBed Is Oonunonly 
Known 

A description of accused by the name by which he Is 
commonly and generally known Is usually sufficient. 

A description of accused by the name by which 
he is commonly and generally known is sufficient, 
although it is not his true name,®® or is an adopted 
or assumed name,®i or although such common 


35. Tex.—^Minchen v. State, Cr., 50 
S.W. 712. 

21 CJ. p 680 note 20. 

Althongli aoensed is ooinmonly 
latowiL by another name, an indict¬ 
ment asrainst him by his true name 
is not improper.—Ehlert v. State, 03 
Ind. 76. 

38. Ala.—^Jordan v. State, 158 So. 
642, 26 Ala.App. 122, certiorari de¬ 
nied 156 So. 644, 229 Ala. 297. 
Ind.—Gardner v. State, 4 Ind. 632. 
Mass.—Commonwealth v. Perkins, 1 
Pick. 387. 

Ohio.—Smith v. State, 8 Ohio 294. 
81 C.J. p 689 note 21. 

37. N.J .—State v. Zimmer, 2 A.2d 
49.^121 N.J.Law 265. 

33. N.C.—State v. Ellis, 156 S.E. 
157, 200 N.C. 77. 

**lffisnomer,» in this connection, is 
the giving of an incorrect name to a 
^person in the accusation or indict¬ 
ment—Culpepper V. State, 161 S.B. 
623, 178 Ga. 799, 79 A.Ii.It 217. 

33. Tex.—^Lawson v. State, 179 S. 
W. 11«6, 78 Tex.Cr. 74—Curtley v. 
State; 69 S.lV. 44, 42 Tex.Cr. 227. 
Wai!i.-^tate v. Maldonado, 59 P. 
489, 21. Wash. 658. 

40 . U.S.— U, S. ex rel Mouguln ▼. 


Hecht, C.C.A.N.T., 22 P.2d 264, cer¬ 
tiorari denied 48 S.Ct 301, 276 U. 
S. 621, 72 L.Ed. 736. 

41. U.S.—U. S. V. Orr, D.C.R.I, 233 
P. 718, distinguishing U. S. v. 
Orr, 223 F. 222. 

Description of corporation as ac¬ 
cused see Corporations S 1367. 

43. Okl.—Winfield v. State, Cr., 191 
P, 609—^Williams v. State, 167 P- 

j 763, 14 OktCr. 100. 

' 43. U.S.—^Morgan v. Aderhold, C.C. 
A.Ga., 73 F.2d 171. 

44. Ark.—^Bridger v. State, 183 S.W. 
962, 122 Ark. 391. 

lEere dezioal error or mistake in 
the use of a name in information 
sufficient in all other respects does 
not render it invalid, unless it actu¬ 
ally prejudices accused with respect 
to his or her substantial right.— 
Maness v. State, 9 P.2d 968, 53 OkL 
Cr. 284—^Weathers v. State, 250 P. 
805, 35 Okl.Or. 292. 

43. Ky.—Commonwealth v. Eelcher, 
3 Mete. 484. 

43. Mo.—State v. Stokes, 282 S.W. 

106, 288 Mo. 589. 

Aider by verdict see infra 9 filS. 

47. Tex.—Slawson v. State, 46 S.W. 

1016 


575, 39 Tex.Cr. 176, 73 Am.S.R. 
914. 

48. Ala.—Taylor v. State, 101 So, 
93, 20 Ala.App. 133. 

49. Pa,—Alexander v. Common¬ 
wealth, 105 Pa. 8. 

BO. U.S.—Oaprlola y. U. S., C.C.A, 
111 ., 61 F.2d 5, certiorari denied 
Walsh V. U. S., 63 S.Ct 316, 287 
U.S. 671, 77 D-Bd. 579. 

Ala,—^Brothers v. State, 188 So. 438^ 
286 Ala. 448. 

Ga,—^Eaves v. State, 89 S.E. 318, 115 
6 a, 749. 

Miss. —^Blockman v. State, 115 So, 
399, 149 Miss. 212. 

N.T.—^People v. Melon, 11 N.T.S.2d 
786, 17X Misc. 171. 

Tex.—Mitchell v. State, 260 S.W. 179, 
94 Tex.Cr. 139. 

31 CJ. p <690 note 87. 

The true '‘aame" of accused is any 

name by which accused is common¬ 
ly known or called.—Ward v. State, 

6 So.2d 394, 242 Ala, 307. 

51. Md.—^Romans v. State, 16 A.2d 
642, 646, 178 Md. 588, certiorari 
denied Romems v. State of Mary¬ 
land, 61 S.Ct. 732, 312 U.S, 695, 83 
Jj.m. 1181, 



42 C.J. S. 


INDICTMENTS AND INFORMATIONS 


§ 127 


and general name is a nickname.52 a descrip¬ 
tion of accused by his commonly known name with¬ 
out an allegation that his true name is unknown is 
sufficient if it does not appear that he had any name 
other than that employed but, under some stat¬ 
utes, if his true name is known he cannot be pros¬ 
ecuted under a fictitious name.^^ A Christian name 
employed need not be the first, if it is the one se¬ 
lected by accused as that by which he will be 
known.®® 

If accused is equally well known by several names, 
an indictment charging him by either of such names 
is sufficient,®® and it is not necessary that he be 
described by the name used by him in the criminal 
action therein charged.®^ 

c. Middle Names 

The Improper Insertion or omission of a middle name 
«r Initial generally is regarded as immaterial. 

Since the law recognizes but one Christian name, 
as explained in the C.J.S. title Names § 4, also 45 
C.J. p 369 note 35, the weight of authority is that 
improper insertion or omission of a middle name in 
an indictment or information may be disregarded;®® 
hut there is also authority to the contrary.®® So 
also the insertion or omission of initials of middle 
names or names other than that by which accused 
is known,®® or an error in such initials,®i generally 


is held not fatal. An indictment has been held de¬ 
fective which places another name before the Christ¬ 
ian name thereby making it a middle name;®® or 
which sets out merely the middle name,®® but as to 
this the contrary view is also taken.®^ 

d. Initials and Abbreviations 

The Christian name of accused generally may be de¬ 
scribed by initials. 

The early common-law rule was that the use of 
initials, instead of the full Christian name of ac¬ 
cused,®® was insufficient unless accused had no oth¬ 
er name.®® At the present time, how-ever, it is 
generally sufficient to describe the Christian name 
by initials,®7 especially under statutes vrhich pro¬ 
vide for the correction of the misnomer, if any;®® 
but in some states it must be averred that the 
Christian name is otherwise to the jurors un¬ 
known,®® and if it is in fact known to them the 
indictment is defective, notwithstanding such an al- 
legation.7® 

The use of a well known abbreviation of the 
Christian name has been held not to invalidate the 
information.'^^ * 

e. Use of Alias 

Where there Is doubt as to which of several names is 
the one by which the accused usually Is designated, all 
of them may all be alleged under an alias dictus. 


Jbeaeon for rule 

“On principle there can be no 
question of this doctrine. The crime 
is individual, and its prosecution is 
personal. The name is only material 
for its evidentiary value to make 
certain the particular person 
charged with the offense.*'—^Romans 
V. State, supra. 

sa. Oa.—Wilson v. State, 69 Ga. 224. 
21 C.J. p 690 note 38. 

53. Tex.—Bdmanson v. State, 142 S. 
W. 887, 64 Tex.Cr. 413. 

54. S.D.—State v. Smith, 228 N.W. 
240, 66 S.D. 238. 

55. U.S.—U. S. V. Winter, C.C.N.T., 
28 P.Oaa.No.16,743, 13 Blatchf. 276. 

53. Kan.—State v. Appleton, 78 P. 
445, 70 Kan. 217. 

Me.—State v. Bundy, 64 Me. 507— 
State V. Dresser, 54 Me. 569. 
N.T.—People v. Mellon. 11 N.T.S.2d 
786, 171 Misc. 171. 

Tex.—McCarver v. State, Cr., 171 S. 
W.2d 492. 

57. N.T.—People v. Mellon, 11 KT. 
S.2d 786, 789, 171 Misc. 171. 

*‘Xi a maa. by his own oondaot rea- 
•ders It doubtful what his real name 
is, he is answerable for the conse¬ 
quences.**—^People V. Mellon, supra. 
5a Ala.—^Wheaton v. State, 194 So. 
712, 29 Ala.App. 231—^^ozeman v. 
State, 14*5 Se., >165, 25 Ala.App^ 281. 


Ill,—People V. Corblshly, 158 N.B. 

732, 327 Ill 312. 

31 O.J. p 690 note 42. 

59. Mass.—Commonwealth v. Perk¬ 
ins, 1 Pick. 388. 

60. Ala.—Wheaton v. State, 194 So. 
712, 29 Ala-App. 231—^Bozeman v. 
State, 145 So. 165, 25 Ala.App. 281. 

Mass.—Commonwealth v. Robinson, 
43 N,E. 121, 165 Mass. 426. 

31 C.J. p 690 note 44. 

61. U.S.—^Poffenbarger v. U. R, CO. 
A.Iowa, 20 P.2d 42. 

lU,—Miller v. People, -39 Ill. 457. 
Mo.—State v. Black, 12 Mo.App. 531. 
Tex.—State v. Manning, 14 Ter. 402. 
Variance as to middle name or ini¬ 
tial see infra fi 258. 

62. Mo.—State v. English, 67 Mo. 
<136. 

63. Mo.—State v. Martin, 10 Mo. 
391. 

64. Cal.—People v. Kelly, 6 Cal. 210. 

65. Ind,—Gardner v. State, 4 Ind. 
632. 

31 C.J. p 690 note 50. 

66 . S.C.—Charleston v. King, 15 S. 
Cli. 487. 

67- Ga.—Eaves v. State, 39 S.E. 818, 
113 Ga. 749. 

31 CJ. p 690 note 5^. 

aiere mistake in initials does not 
subject indictment to attack.—Capri- 
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Ola T. TJ. S., CC.A.IU., 61 P.2a 5, cer- 
tiorari denied Walsh v. V. S., S3 S. 
Ct. 315, 287 U.S. 671, 77 KEd. 579. 

68. Ark.—State v, Webster, 30 Ark. 
166. 

Mo.—State v. Johnson, 6 S.W. 77, 9*3 
Mo. 317. 

Or.—State v. Weston, 201 P. 1083, 
102 Or. 102. 

69. Ala.—^Rogers v. State, 45 So. 
221, 154 Ala. 75—^Patton v. State, 
194 So. 425, 29 Ala.App. 215—Ber¬ 
ry V. State, 186 So. 781, 28 Ala. 
App. 446—Benton v. State, 136 So. 
428, 24 Ala.App. 441—Carter v. 
State, 108 So. 642, 21 Ala.App. 406 
— Deith V. State, 101 So. 336, 20 
Ala.App. 252. 

31 C.J. p 690 note 54. 

She oxnisslou of the word “oth¬ 
erwise** from an indictment which 
named accused by use of initials of 
his Christian name and his full su]> 
name, stating **who5e Christian 
name is to the grand jury unknown,** 
did not render the indictment inval¬ 
id.—^Patton V. State, 194 So. 425, 29 
Ala.App. 215. 

7D. Ala.—Jordan v. State. 156 So. 
642, 26 Ala.App. 122, certiorari de¬ 
nied 156 So. 644, 229 Ala. 297— 
Hendrix v. State, 110 So. 167, 21 
Ala.App. 517, certiorari denied 110 
So. 168, 215 Ala. 114. 

71. Mo.—State v. Granger, 102 S.W. 
498, 203 Mo. 586. 
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Although an indictment need not aver accused’s 
aliases, if he is kno^,^^ where there is doubt as 
to which of two or more names is the one by which 
accused usually is designated, they may be laid un¬ 
der an alias dictus, this rule applying to the Christ¬ 
ian name'^* as well as to the surname.The word 
“alias” is used for “alias dictus,” and indicates, not 
that accused bears both names, but that he is called 
by one or the other.'*® The correctness of the alias 
is not material,'^® and the addition of other names 
under an alias will not render the indictment un¬ 
certain.'^'^ 

The practice of using numerous aliases has been 
criticized,7S but where accused is known by a vari¬ 
ety of names, or the grand jur>^ is uncertain as to 
which of a number of names is his true name, the 
indictment may identify him by all of such names 
as alias dictus.^® 

f. Where Name Is Unknown 

Where the accused Is unknown, the indictment should 
state such fact and in connection therewith give a rea¬ 
sonably definite description of him. 

In case either the surname or the Christian name 


of accused is to the grand jury unknown, such fact 
should be stated.®® In connection with such state¬ 
ment, under some statutes, a reasonably definite de¬ 
scription of accused, by which he may be identified, 
should be given,®^ showing that the grand jurors are 
able to identify the person they are indicting,®^ and 
for this purpose a fictitious name may be supplied 
but it should appear that the real name could not 
have been discovered by the use of reasonable dili¬ 
gence.®^ This rule, however, does not apply under 
some statutes where only the Christian name is 
averred to be unknown.®® Under other statutes ac¬ 
cused, where his true name is alleged to be un¬ 
known, may be described by a fictitious name, such 
as John Doe, without any further description,®® if 
no other description is practicable;®*^ and if it is 
not necessary to prove the real name of accused as 
an element of the crime charged he may be de¬ 
scribed by a fictitious name without an allegation 
that his real name is unknown.®® A charge is not 
necessarily repugnant because it gives a name of 
a person, coupled with an allegation that his true 
name is otherwise unknown.®® 


72. Ala.—^Ward v. State, 6 So.2d 
394. 242 Ala. 307. 

Wliaz« it is XLOt autliorised by the 
facts, reference to an alias should be 
omitted.—State v, Richards, 67 S.W. 
2d 68, 334 Mo. 485. 

73. U.S.—Lefco v. U. S., C.C.A.Pa., 
74 F.2d 66—U. S. v. Wright, C.C. 
La., 16 P. 112. 

31 C.J. p 691 note 66. 

74. Ala.—Noblin v. State, 14 So. 
767, 100 Ala. 13. 

Arlz.—^Antone v. State, 65 P.2d 646, 
49 Ariz. 168. 

Ill.—^People V. Jedynak, 37 N.B.2d 
336, 377 Ill. 621. 

Mo.—State v. Eason, 18 S.W.2d 71, 
322 Mo. 1239. 

N.Y.—People v. Mellon, 11 N.Y.S:2d 
786, 171 Misc. 171. 

Tex.—Leslie v. State, Cr., 47 S.W. 
367. 

31 C.J. p 691 note 57. 

7& Ala.—Ferguson v. State, 32 So. 

760, 134 Ala. 63, 92 Am.S.R. 17. 
Ariz.—Antone v. State, 65 P.2d 646, 
49 Ariz. 168. 

N.Y.—People V. Mellon, 11 N.Y.S.2d 
786, 171 Misc. 171. 

Ths onission of the £atiiL word 
“dlctas” in Indictment naming ac¬ 
cused iinder an alias is not material. 
—^People V. Mellon, supra. 

''Alias dictus" generally see 3 •C.J. 
S. p 514 note 92. 

7a N.T.—*Bamesciotta v. People, 10 
Hun 137, affirmed 69 N.Y. 612. 

77i O^hk-LSKate v. Clanflone, 120 A. 
347, 98 Conn. 454. 


Md.—Romans v. State, 16 A.2d 642, 
178 Md. 588, certiorari denied Ro¬ 
mans V. State of Maryland, 61 S. 
Ct 732, 312 U.S. 695, 85 L.Bd. 1131. 
Mont—State v. Howard, 77 P. 50, 
30 Mont. 518. 

73. Cal.—^People v. Maroney, 41 P. 
1097, 109 Cal. 277. 

"Another practice which provokes 
comment is that of loading a de¬ 
fendant with a long list of aliases. 
This, it is true, may afford protec¬ 
tion to a defendant. If called upon to 
prove former jeopardy. None the 
less the string of aliases may be so 
arranged as to carry the Implication 
that the defendant belongs to the 
so-called criminal class and thus 
half convict him as soon as the in¬ 
dictment Is disclosed to the jury."— 
D’Allessandro v. U. S., aC.A.Pa., 90 
F.2d 640, 641. 

79. Ariz.—^Antone v. State, 65 P.2d 
646, 49 Ariz. 168. 

Ga.—^Andrews v. State, 26 S.E.2d 263. 
Md.—^Romans v. State, 16 A.2d 642, 
178 Md. 588, certiorari denied Ro¬ 
mans V. State of Maryland, 61 S. 
Ct 732, 312 U.S. 695. 85 L.Bd. 1131. 
N.Y.—People v. Mellon, 11 N.Y.S.2d 
786, 171 Misc. 171. 

Aa indiotment which charges the 
former conviction of aooused under 
various names for the purpose of 
identifying him as the person who 
had suffered these convictions is not 
prejudicial to him.—^People v. Maxo- 
ney, 41 P. 1097, 109 Cal. 277. 

80. Ala.—Crow v. State, 183 So. 897, 
28 Ala.App. 319. 
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Tex.—Mlstrot v. State, 162 S.W. 833, 
72 Tex.Cr. 408. 

31 CJ. p 691 note 66. 

81. Me.—State v. Striax, 118 A. 377, 
121 Me. 519. 

Tex,—State v. Vandeveer, '21 Tex. 
335—^Mistrot v. State, 162 S.W. 833, 
72 Tex.Cr. 408. 

82. U.S.—U. S. V. Doe, D.C.Cal., 127 
F. 982. 

83. Iowa.—Geiger v. State, 5 Iowa 
484. 

Tex.—State v. Vandeveer, 21 Tex. 
335. 

84. Iowa.—Geiger v. State, 5 Iowa 
484. 

85- Tex.—Morgan v. State, Cr., 73 
S.W. 968. 

31 C.J. p 691 note 73. 

88. Ala.—Sawyer v. State, 162 So. 
314, 26 Ala.App. 434, certiorari de¬ 
nied 162 So. 817, 230 Ala. 574— 
Clark V. State, 110 So. 562, 21 Ala. 
App. '597. 

N.J.—State V. Ellensteln, 2 A,'2d 454, 
121 N.J.Law 304. 

Okl.—Ervin v. State, 279 P, 710, 43 
Okl.Cr. 417. 

87. Mass.—Commonwealth v. Ged- 
zlum, 156 N.E. 890, 259 Mass. 453 
—Commonwealth v. Capland, 160 
N.E. 869, 254 Mass. 556. 

88. N.J.—State V. Zimmer, 2 A.2d 

49. 121 N.J.Law 266. 

89- U.S.-<Jooper v. U. S., C.C.A.La., 
91 P.2d 195. 

Ala.—^Brothers v. State, 183 So. 433, 
236 Ala. 448—Griffin v. State, 199 

50. 289, 28 Ala.App. 581—Sawyer 
' V. State, 162 So. 314, 26 Ala.App. 
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g. Additions and Descriptions 

If the offense may be or Is committed by persons only 
of a certain class or description, the accused must be de¬ 
scribed as being of that class or description. 

Where an offense may be committed by persons 
of a certain class or description only, accused must 
be described with certainty and directness,^® as be¬ 
ing of that class or description at the time of the 
act charged,®^ it being sufficient, where they are 
described by statute, to describe them in the terms 
of the statute otherwise matter of description 
is unnecessary.®^ Accused need not be distinguish¬ 
ed from other persons of a similar name.®^ A pre¬ 
fix or a suffix forming no part of a name, although 
used in connection with the name, may be rejected 
as surolusage.®® 

Description by estate or degree. The “statute 
of additions,” 1 Henry V c 5, requiring the addi¬ 
tion to be given accused of his estate, degree, or 
mystery, is held by some authorities to have been 
adopted as a part of the common law in some 


states,®® and similar statutes have been in force in 
several states.®*^ In some states, however, such 
statutes have been abrogated or are disregarded.®® 

1l Eesidence 

The residence of the accused generally need not be 
stated. 

The residence of accused need not be stated in 
the indictment®® except where it is necessary in 
order to show the jurisdiction of the court in which 
the indictment is found,^ even where the form of 
indictment prescribed by statute contains an aver¬ 
ment of residence.® 

i. Eepetition of Name 

The accused’s name should be repeated as to each 
distinct allegation or count; but, where It has been 
properly set out, usually it may be repeated in subse¬ 
quent parts of the indictment merely by appropriate 
words of reference. A variance between the names as so 
repeated Is Immaterial If the identity is certain. 

Accused’s name should be repeated as to each dis¬ 
tinct allegation or count,® but it will suffice to men- 


434, certiorari denied 162 So. 317, 
230 Ala. 374. 

31 C.J. p 691 note 76. 

StaiemexLt that trae mune nnlcnowiL 
as stLxplnsagre 

An indictment charsring three 
named defendants was not void for 
stating: that their names were un¬ 
known to g:rand jurors, where tenor 
of whole indictment was to charge 
defendants by specified names with 
being principals, since statement 
that their names were unknown was 
surplusage.—Cooper v. U. S., CC.A. 
La., 91 F.2d 195. 

The whole indictment is not inval¬ 
idated by the fact that the name of 
one of forty-one aliens may have 
been known to the grand Jury, and 
notwithstanding charged as un¬ 
known.—U. S. V. Martins, D.C.Mass., 
288 F. 991. 

Repugrnancy generally see supra S 
102 . 

90. Ala.—Jeffries v. State, 39 AIcl 
65 ' 5 . 

Tex.—^McNatt v. State, 91 S.W.2d 
1068, 130 Tex.Cr. 42. 

31 C.J. p 691 note 80. 

91- U.S.—^U. S. V. Woods, D.C.Mont, 
224 F. 278—U. S. v. McCormick, C. 
C.D.C., 28 F.Cas.No.16,'663, 1 

Cranch C.C. 693. 

Ill.—People V. Powell, 187 N.B. 419, 
353 111. 582. 

N.T.—People v. Allen, S Den. 76. 
N.C.—State v. Sloan, 67 N.C. 367. 
Okl.—Sparkman v. State, 93 P.2d 
1095, 67 Okl.Cr. '246—LitUe v. 

State, 32 P.2d 94, 95, 55 OklCr. 
420, citing Corpus Jnris —Stout v. 
Territory, 103 P. 375. 2 OkLCr. '600. 


Wash.—State v. Benbrook, 294 P. 

263, 159 Wash. 603. 

31 C.J. p 691 note 80, p 693 note 43. 

Where a statute makes various 
classes of persons subject to its pro¬ 
visions, the indictment should aver 
the facts showing in which class ac¬ 
cused lies.—Walton v. State, 12 Tex. 
App. 117. 

92. Pa.—Commonwealth v. Shissler, 
7 Pa.Dlst 344. 

31 C.J. p 713 note 83. 

93. Va.—Com. V. Scott, 10 Qratt. 
749, 61 Va. 749. 

94u Mass.—Commonwealth v. Perk¬ 
ins, 1 Pick. 388. 

31 O.J. p 691 note 81. 

9a Tex.—Hardin v. State, 227 S.W. 

676, 88 Tex.Cr. 495. 

31 C.J. p 691 note S2. 

9a Me.—State v. Bishop, 15 Me. 
122 

H.H—State v. Moore, 14 N.H 4*51. 

31 C.J. p 692 note 84. 

Ziimitations of statute 

The statute extends only to cases 
“in which the exigent shall be 
awarded,*’ which limits it to those 
cases in which the outlawry of de¬ 
fendant is contemplated.—Common¬ 
wealth v. Murphy, 12 Pa.Co. 131. 
Degrree or mystery stated as of the 
titwA of the indictment 
Me.—State v. Bishop, 15 Me. 122. 

97. Ky.—Commonwealth v. Rucker, 
14 B.Mon. 184. 

Va.—Commonwealth v. Sims, 2 Va. 

Cas. 374, 4 Va. 374. 

81 O.J. p 692 note 86. 

9a l5.0.—^Lanckton v. U. S., 18 App. 
D.C. 348. 


Ind.—State v. McDowell, 6 Blackf. 
49. 

N.C.—State v. Newmans, 4 N.C. 171. 
99. Ala—^Morgan v. State, 19 Ala. 
656. 

La.—State v. Daniels, 22 So. 416, 49 
La.Ann. 954. 

Mass.—Com. v. Taylor, 113 Mass. 1. 

Failure to allege that accused was 
resident of county of prosecution 
for alleged forged Instrument is im¬ 
material.—^Rouse V. State, 267 S.W. 
275, 98 Tex.Cr. 686. 

Under **the statute of additions,” 
I Hen V c 5, which required that the 
place should be stated in which ac¬ 
cused was conversant, accused could 
be described as of the place where 
he had his business and was to be 
found during business hours, rather 
than of the place where he lived 
with his family.—State v. Moore, 14 
N.H 451. 

1 . Mass.—Commonwealth v. Taylor, 
113 Mass. 1. 

2. Ga.—Tarver v. State, 51 S.E. 501, 
123 Ga. 494. 

3. U.S.—U. S. V. Chamey, D.C. 
Mass., 50 F.Supp. 581. 

Ark.—State v. Hand, 6 Ark. 165, 42 
Am.D. 689. 

Ind.—^Van Tomhaut v. State, 157 N. 

B. 100, 199 Ind. 481. 

Or.—State v. Eddy, 81 P. 941, 46 Or. 
625, modified on other grounds 82 
P. 707, 46 Or. 626. 

31 C.J. p 692 note 4. 

Failure to insert accused’s name in 
the first paragraph does not render 
an information defective where his 
name is contained in the title and 
also in the charging part.—^Ponder v. 
State, 126 P.2d 287, 74 OkLCr. 360. 
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tion it once, as the nominative case, in one contin¬ 
uing sentence.^ Where accused is described with 
an alias, the omission of the alias in connection with 
repetitions of the first name does not vitiate the 
indictment.^ 

Repetition by reference. Where the name of ac¬ 
cused has been properly set out, it may be repeated 
in subsequent parts of the pleading hy appropriate 
words of reference, as by the use of the word “said” 
or “aforesaid,”® or by referring to him as “the said 
defendant,the omission of defendant’s name after 
the word “said,” if a defect, being merely one of 
form or technicality.® Such reference may be to a 
former count in which the name has been correctly 
stated.® 

Reference to name in title or caption, and vice 
versa. Where accused has been sufficiently describ¬ 
ed in the caption or title of the indictment or infor¬ 
mation, a reference to such description from the 
charging part thereof may be sufficient,^® or the 
name in the title or caption may be made to refer 
to the charging part of the indictment by a gram¬ 
matical construction which makes the meaning 
plain but the statement of an accused’s name in 
the caption without stating it in the charging part 
or making any reference thereto in the charging 

part is insufficient.^^ 

Errors in repetition. Variance in the name of 


accused, as stated in other parts of the indictment, 
is immaterial where the name is correctly stated at 
the beginning of the charge and the identity of the 
accused meant is certain,^® as where the repetition 
of the name is accompanied by an appropriate word 
referring to its former use,^^ and this rule is based 
in some cases on statutory provisions that an error 
in the name of accused shall not vitiate the indict¬ 
ment or proceedings thereon.^® If the identity of 
the persons intended to be charged is clear, even 
the omission of the name of one of several joint 
defendants which appears in the title from the bod}" 
of the indictment is not fatal under statutes provid¬ 
ing that no indictment shall be held insufficient for 
a defect in form.^® In case of error or inaccuracy 
in a reference, the sense will control but if the 
identity of the persons bearing the different names 
does not appear and it is uncertain which the plead¬ 
ing accuses of the offense, it is bad.^® 

§ 128. -Joint Defendants 

Each of several Joint defendants should be describedr 
and the names should be so separated as to remove any 
uncertainty as to the individual names. 

An indictment or information against two or 
more joint defendants should directly and certainly 
describe the name of each defendant,^® but a fail¬ 
ure to describe one of the defendants invalidates 
the indictment only as to such defendant.®® The 


4 . Ark.—state v. Hand, 6 Ark, 165, 
42 Azn.D. 689. 

Or.—State v. Eddy, 81 P. 941, *46 Or. 
€2'5f modified on other grounds 82 
P. 707. 46 Or. 626. 

& Tex.—^Moore v. State, 88 S.W. 
1117, 47 Tex.Cr. 410. 

6 . Okl.—Davis v. State, 242 P. 283, 

33 Okl.Cr. 168. 

31 CJ. p 692 note 6. 

7. U.S.—S. V. Charney, D.O.Masa, 
50 P.Supp. 681. 

Ky.—Elkins v. Commonwealth, 61 S. 

W.2d 916, 244 Ky. 683. 

Tex.—Scroggins v. State, 276 S.W. 
711, 101 Tex.Cr. 573. 

8 . U.S.—^U. S. V. Ohamey, D,C. 
Mass., 50 F.Supp. 581. 

Ga.—^Bountree v. State, 130 S.TI 919, 

34 Ga.App. 668. 

OkL—^Davis v. State, 242 P. 283, 83 
Okl.Cr. 158. 

Tho indtotuuoLt is not invalidated 
hy an omission to repeat accused's 

name in the clause, “the said - 

and there having,” etc.—State 
Y, l^wn, 3 Heiak., Tenn., 1. 

M!a8k.---Cexnmonwealth v. Clapp, 
16 Ofar 637.' • 

v. State, 186 S.W. 
iU)>6. 


la Ark.—Kettle v. State, 222 S.W. 

1066, 144 Ark. 564. 

31 C.J. p 690 note 24. 

11. U.S.—^U. S. v. American Medical 
Ass'n, D.C.D.C,, 28 P.Supp. 752, re¬ 
versed on other grrounds 110 P.2d 
703, 72 App.D.C. 12, certiorari de¬ 
nied 60 S.Ct. 1-31, 308 U.S. 599, 84 
IkEd. *502, and American Medical 
Ass'n V. U. S., 60 S.Ct. 1096, 310 
U.S. 644, 84 l4.Ed. 1411. 

Minn.—State v. Monson, 42 N.W. 

790, -41 Mmn. 140, 

31 C.J. p 690 note 26. 

! 12. Idaho.—State v. Flower, 147 P. 
786, 27 Idaho 223. 

13. Ky.—^Lassiter v. Commonwealth, 
60 S.W.2d 937, 249 Ky. 352. 

Mass.—Commonwealth v. Robinson, 
43 N,B, 121, 165 Mass. 426. 

31 C.J. p 692 note 9. 

The insertion of an inoorreot name 
In the caption does not make the in¬ 
dictment defective where the cor¬ 
rect name is used in the body of the 
charge.—Vanmeter v. Common¬ 
wealth, 284 S.W. 80, 214 Ky. 797. 

14. Mass.—Commonwealth v. Rob¬ 
inson, 43 N.E. 120, 166 Mass. 426. 

Tex.—^Estrada v. State, 226 S.W. 686, 
88 Tex.Cr. 333. 

16. Iowa.—^State v. White, 82 Iowa 

17. 


Ky.—Combast v. Commonwealth, 125 
S.W. 1092, 137 Ky. 495. 

16. S.D.—State v. Pullerton Dumber 
Co., 162 N.W. 708, 36 S.D. 410. 

17- Ga.—^Means v. State, 25 S.E. 682, 
99 Ga. 205. 

Tex.—^Davls v. State, 131 S.W. 315, 
60 Tex.Cr. 108. 

18. Tex.—Kinney v. State, 17 S.W. 
428, 21 Tez.App. 348. 

31 C.J. p 693 note 14. 

19. Ky.—Slusher v. Commonwealth, 
101 S.W.2d 663, 267 Ky. 140. 

A, oonnt charging that three named 
defendants caused “all the other 
named defendants” to engage In un¬ 
lawful enterprise was not meaning¬ 
less because there were no other 
named defendants, where copy of in¬ 
dictment in record showed that 
grand jury struck names of twenty- 
two other defendants originally nam¬ 
ed, and by bill of particulars, fur¬ 
nished on request, defendants were* 
informed that persons named were- 
contended to be co-conspirators un¬ 
der such count.—Cooper v. U. S., C. 
C.A.La., 91 P.2d 195. 

Joinder of defendants see Infra > 69 
167-169. 

2(^ Ky.—Slxtshc^, v. <;jommonwealth,. 
101 S.W,2d 663, 267 Ky. 140, 
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names of the joint defendants should be so separat¬ 
ed by the use of the conjunction “and,” or a sim¬ 
ilar connective, as to remove all uncertainty as to 
the individual names ,*21 but the use of a comma 
may supply the omission of a connective .22 

§ 129. Gist or Substance of Offense Generally 

The requisites and sufficiency of the indictment or 
information as to allegations of the gist or sub¬ 
stance of the offense charged are discussed infra §§ 
130-136. 


Examine Pocket Parts for later cases. 

§ 130. -Necessity of Specific Statement 

The facts and circumstances necessary to constitute 
the essential elements of the offense charged must be al¬ 
leged clearly and specifically, although they need not be 
alleged in any precise form. 

In accordance with the rules of particularity and 
certainty noted supra § 100, as a general rule the 
indictment, information, or complaint must state 
clearly and specifically all the facts and circum¬ 
stances necessary to constitute the essential ele¬ 
ments of the offense charged,^^ although under the 


Tex.—McNatt v. State. 91 S.W.2d 
1068, 130 Tex.Cr. 42. 

21 . Mo.—State v. lieonard, 7 Mo. 
App. 571. 

Tex.—State v. Toney, 13 Tex. 74. 

81 C.J. p 692 note 2. 

22 . N.J.—State v. Ellenstein, 2 A. 
2d 454, 121 N.J.Law 304. 

Va.—^Hash v. Commonwealth, 13 S. 
E. 398, 88 Va. 172. 

23. U.S.—Hughes v. U. S., CCA. 
Tenn., 114 F.2d 285—^Morris v. XI. 

5., C.C.A.La., 112 F.2d 522, certio¬ 
rari denied 61 S.Ct 41, 311 XT.S. 
653, 85 Xi.Ed. 418—Harris v. TJ. 

5.. C.C.A.MO., 104 F.2d 41—TJ. S. 
V. Lecato, C.C.A.N.Y., 29 P.2d 694 
—^U. S. V. Eisenminger, D.C.Del., 
16 P.2d 816—Vollmer v. TJ. S., C.C. 

A.Tex., 2 F.2d 551—Carpenter v. XT. 

S.. C.C.A.Mlnn., 1 F.2d 314—U. S. 

V. Armour & Co., D.C,Okl., 48 P. 
Supp. 801, reversed, on other 
grounds, C.C.A., 137 P.2d 269— 
XT. S. V. Haupt, D.C.I1L, 47 P.Supp. 
832, opinion supplemented 47 F. 
Supp. 836, reversed on other 
grounds, C.C.A.. 136 P.2d 661—XT. 
S. V. Waltham Watch Co., D.C.N.Y., 
47 P.Supp, 524—^U. S. v. Chadwick, 

D. aPa., 39 P.Supp. 204—U. S. v. 
American Medical Ass*n, D.C.D.C., 
28 P.Supp. 752, reversed on other 
grounds 110 F.2d 703, 72 App.D.C. 
12 , certiorari denied 60 S.Ct. 131, 
308 U.S. 699, 84 L.Ed. 502, and 
American Medical Ass’n v. XT. S., 
60 S.Ct. 1096, 310 XT.S. 644, 84 L. 
Ed. 1411—^XJ. S. v. Johnston, D.C. 
Wash., 292 P. 491. 

Ark.—Strum v. State, 272 S.W. 359, 
168 Ark. 1012—Slay v. State, 266 
S.W. 292, 161 Ark. 90. • 

Colo.—^Johnson v. People, 138 P.2d 
789, 110 Colo. 283. 

Bel.—State v. Adair. 156 A. 868, 4 W. 

W. Harr. 585. 

B.C.—U. S. V. Geare, 298 P. 997, 64 
App.B.C. 80. 

Pla.—^Rimes v. State. 188 So. 650, 
101 Pla. 1322—^Dowling v. State, 
124 So. 12, 98 Pla. 623—Potter v. 
State,. 109 So. 91, 91 Fla. 938. . 
Ga.—^Passley v. State, 21 S.E.2d' 280, 
194 Ga, 327—Henley v. State, 2 S. 

E. 2d 139 , 50 Ga.App. 595—^Masseiy, 


V. State, 192 S.E. 660, 56 Ga.App. 
368. 

Idaho.—State v. Calkins, 120 P.2d 
253, 63 Idaho 314. 

Ill.—People V. Glickman, 36 N.E.2d 
720. 377 Ill. 360—People v. Sowrd. 
18 N.E.2d 176, 370 Ill. 140. 119 A. 
L..R. 1396, reversing 14 N.E.2d 957. 
295 HI.App. 314—^People v. Moore, 
14 N.E.2d 494, 368 Ill. 455—Peo¬ 
ple V. Strong, 2 N.E.2d 942, 363 
Ill. 602—People ex rel. Courtney 
V. Prystalski, 192 N.E. 908, 358 
Ill. 198—^People v. Graves, 162 N. 
E. 839, 831 Ill. 268—People v. 
Barnes, 145 N.B. 391, 314 Ill. 140. 
Ind.—State v. Price. 190 N.B. 174, 
206 Ind. 498—Smith v. State, 156 
N.B. 618, 199 Ind. 217—lAndis v. 
State, 149 N.B. 438, 196 Ind. 699 
—McDaniel v. State, 149 N.B. 161, 
196 Ind. 654. 

Iowa.—State v. Sexsmith, 206 N.W. 

100, 200 Iowa 1244. 

Ky.—Commonwealth v. Dishman, 24 
S.W,2d 568, 282 Ky. 686—Sanlin 
V. Commonwealth, 279 S.W. 648, 
212 Ky. 394. 

Me.—State v. Trout, 167 A. 869, 
132 Me. 134—State v. Navarro, 163 
A. 103, 181 Me. 345. 

Mich.—People v. O’Hara, 270 N.W. 

298, 278 Mich. 281. 

Neb.—^Anthony v. State, 192 N.W. 
206, 109 Neb. 608. 

Nev.—State v. MUls, 279 P. 769, 52 
Nev. 10. 

N.J.—State V. Heath, 15 A.2d 92, 
18 N.J.Misc. 471. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 397. 

N.Y.—^People v. Grogan, 183 N.B. 
273, 260 N.Y. 188, 86 A.L.R. 1266 
—^People V. Higgins, 2 N.Y.S.2d 
345, 165 Misc. 603—^People v. Auer¬ 
bach, 252 N.Y.S. 282, 140 Misc. 767 
—People V. Williams, 238 N.Y.S. 
712, 135 Misc. 664—^People v. Daus, 
237 N.Y.S. 511, 135 Misc. 41—Peo¬ 
ple V. Levy, 206 N.Y.S. 857, 123 
Misc. 845—^People v. Dimarco, 199 
N.Y.S. 484, 120 Misc. 658-People 
V. Thursam, 28 N.Y^S.2d 706. 

N.C.—State v. Pinch, 11 S.B.2d 647, 
218 N.C. 611—State v. Everhardt, 
166 S.B. 738, 203 N.C. 610. 

Ohio.—^Harris v. State, 181 N.B* 104, 
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125 Ohio St. 257—Fabry v. State, 
26 Ohio N.P..N.S.. 546. 

Okl—Minyard v. State, 48 P.2d 864, 
67 Okl.Cr. 332—Oldham v. State, 
277 P. 254, 43 Okl Cr. 108—Ellis 
V. State, 260 P. 93, 38 OkLCr. 243 
—Webb V. State, 224 P. 991, 27 
OkLCr. 104. 

Philippine.—U. S. v. Salcedo, 4 Phil¬ 
ippine 234, 3 Off.Gaz. 195. 

Tex.—Reeves v. State, 162 S.W.2d 
706, 144 Tex.Cr. 270—McNelly v. 
State, 152 S.W.2d 771, 142 Tex.Cr. 
344—Hilty V. State, 49 S.W.2d 
786, 120 Tex.Cr. 304—Grissom v. 
State, 43 S.W.2d 580, 119 Tex.Cr. 
494. 

Utah.—State v. Mason, 78 P.2d 920, 
94 Utah 501, 117 A.L.R. 330. 

VL—State v. Williams, 182 A. 202, 
108 Vt 7. 

Va.—^Mitchell v. CommonwecUth, 127 
S.B. 868, 141 Va. 541. 

Wash.—State v. Woodhouse, 276 P. 

539, 151 Wash. 512. 

31 C.J. p 693 note 16. 

Tests of snfficlenoy 

(1) “The true test of the sufficiency 

of the indictment is whether it con¬ 
tains the elements of the offense in¬ 
tended to be charged, and sufficiently 
apprises the accused of what he 
must be prepared to meet, so that 
the Judgment may be a bar to fur¬ 
ther proceedings against him for 
the same offense.”—^Hughes v. U. S., 

C.C.A.Tenn., 114 P.2d 286, 288— 

Bogy V. U. S.. aaA.Tenn., 96 P.2d 
784, 735. 

(2) “It must be made to appear 
. . . from the indictment, without 
going further that the acts charged 
will, if proved, support a conviction 
for the alleged offense.”—^U. S. v. 
Cruikshank, La., 92 U.S. 542, 23 L. 
Ed. 588—Shaw v. U. S., C.C.A.Ark., 
292, P. 339, 344. 

(3) Other statements of test see 
31 C.J. p 693 note 16 [a]. 

Xf galLt of aooiifled follows as le- 
gal ooaOliulon from facts alleged 
taken as premises, indictment is 
good. 

Ga.—Kidd v. State. 146 S.E. 86. 39 
Ga.App. 30. 
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modem law of indictments making it sufficient for 
the indictment to contain a plain and concise state¬ 
ment of the act or acts constituting the crime, as 
explained supra § 92, it has been held that it is not 
necessary to set forth all the elements of the of¬ 
fense charged^^ unless accused requests a bill of 
particulars.-® The particular facts and circum¬ 
stances necessary to be alleged are determined by 
reference to the definition and essentials of the 
crime charged,-® and if the substantial facts neces- 
sarj' to constitute the crime appear in the indict¬ 
ment or information it is sufficient but if all the 
facts stated are true, and yet accused can be inno¬ 
cent of the crime intended to be charged, the in¬ 
dictment is bad.2S The essential elements of the 
crime need not be charged in any precise formula 


of words or set phrases,2® nor need they be set 
out with minute detail.®® Furthermore the in¬ 
dictment need not allege nonessential elements or 
facts,®^ or facts which from the nature of the case 
cannot be alleged.®® 

The failure properly to allege any material fact 
or circumstance necessary to constitute the crime 
charged is a fatal defect,®® and such omissions can¬ 
not be supplied by a charge that the act was com¬ 
mitted '‘contrary to law/’®^ or “unlawfully,”®® or 
“against the peace,” etc.®® 

Sufficiency of general cJiarge, It is not sufficient 
to charge generally that accused committed a cer¬ 
tain offense,® 7 and therefore accused cannot be 
charged generally with having committed a felony®® 


Tex-—Ford v. State, 2 S'W.2d 265. 
lOS Tex.Cr. 626. 

Constitutional and statutory require¬ 
ments see supra § 90. 

2 ^ N.T—People v- Bloodgood, 298 
X.TS. 91, 251 App.Div. 593—Peo¬ 
ple V. Farson, 218 N.T.S. 41, 218 
App.Div. 488, affirmed 155 N.E1. 724, 
244 N.Y. 413. 

Xb Califoxxiia, under Pen. Code S§ 
870, 925, 951. 952, an indictment 
need not set forth particular circum¬ 
stances of offense charged, but need 
only notify accused of such offense, 
as details thereof are furnished him 
by transcript of testimony on which 
indictment is founded.—^People v. 
Corica, 130 P.2d 164, 55 CaLApp.2d 
ISO—People V. Tant, 80 P.2d 506, 
26 CaLApp.2d 725—People v. Gilbert, 
78 P.2d 770, 26 GaLApp.2d 1. 

25. Ark.—Craig v. State, 114 S.W.2d 
1073, 195 Ark. 925. 

26. Vt.—State v. Williams, 182 A. 
202, 108 Vt. 7. 

27- U.S.—Tapack v. U. S., N.J., 220 
F. 446, 187 C.C.A 39, certiorari de¬ 
nied 35 S.Ct. 664, 238 U.S. 627. 59 
L.Ed. 1495. 

Ariz.—Merrill v. State, 26 P.2d 110, 
42 Ariz. 341. 

Ark.—^Kansas City Southern By. Co. 
V. State, 106 S.W.2d 168, 194 Ark. 
SO. 

Idaho.—state v. Sly, 80 P. 1126, 11 
Idaho 110. 

Mo.—State v. Little, App., 287 S.W. 
809. 

N.M.—Territory v. Montoya, 125 P. 
622. 17 N.M. 122. 

28. Ga.—Newman v. State, 63 Ga. 
583—^Massey v. State, 192 S.E. 660, 
156 Ga.App. 368. 

El.—People V. Barnes. 146 N.B. 391, 
314 Ill. 140. 

Ind,—State v. Green, 194 N.B. 182, 
267 Ind. 688—Compton v. State, 
170 N.E. 325, 201 Ind. 535—Bur¬ 
nett y. State, 166 N.E. 430, 201 Ind. 

■ 184—Harsh v. State, 160 N.B. 773, j 
197 Ind. 261—State v. Davis, 136] 


NB. 843, 192 Ind. 423—Stribling 
V. State, 56 Ind. 79. 

31 C.J. p 693 note 17. 

29- Conn.—State v. McGee, 72 A. 
141, 81 Conn. 696. 

Ky.—McDonald v. Commonwealth, 
197 S.W. 665, 177 Ky. 224—Hock- 
er V Commonwealth, 111 S.W. 676, 
33 Ky.L. 944. 

Pa.—Commonwealth v. Randle, 20 
Pa.Dlst. & Co. 528, 38 Dauph.Co. 
283. 

30. U.S.—Evans v. U. S., Pa.. 14 S. 
Ct 934, 153 U.S. 584. 38 L.Bd. 830 
—Woodford V. U. S., aC.A.Ark.. 
77 P.2d 861. 

Mich.—People v. O'Hara, 270 N.W. 
298, 278 Mich. 281. 

Pa.—Commonwealth v. Choper, 27 
North-Co. 303. 

31 C.J. p 693 note 16 [b]. 

31. Ind.—Shonfeld v. State, 40 N.E. I 
2d 700, 219 Ind. 654—Smith v. 
State. 166 N.E. 613, 199 Ind. 217. 

Me.—State v. Cushing, 15 A.2d 740, 
137 Me. 112—State v. Gilman, 62 
A. 920, 96 Me. 431. 

N.T.—^People v. Decker, 282 N.T.S. 
176, 156 Mlsc. 156. 

N.C.—State v. Gregory, 27 S.E.2d 
140, 223 N.C. 415. 

Or.—State v. Dormitzer, 261 P. 426, 
123 Or. 165. 

Va—^Mitchell v. Commonwealth, 127 
S.B. 368, 141 Va. 641—Gilreath v. 
Commonwealth, 118 S.E. 100, 136 
Va, 709. 

32 . Conn.—State v. Wilson, 30 Conn. 
600, 507. 

Ga,—Turner v. State, 199 S.B. 837, 
58 Ga,App. 775, transferred, see 
195 S.R 431, 185 Ga 432. 

33. U.S.—Harris v. U. S., aC.A.Mo., 
104 F.2d 41—Grimsley v. U. S., C. 
C.A.Fla., 50 F.2d 609—Shaw v. U. 
S., C.C.AArk., 292 F. 339. 

IlL — ^People V, Moore, 14 N.E.2d 494, 
368 Ill. 455. 

N.T.—jPeople v. Williams, 238 N.T.S. 
712, 186 Misc. 664—^People v. Daus, 
237 N.T.S. 611, 136 Misc. 41. 
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Ohio.—Harris v. State, 181 N.B. 104, 
125 Ohio St. 257. 

Vt.—State V. Caplan, 135 A. 705, 100 
Vt. 140, followed in State v. Wil¬ 
liams, 135 A. 713, 100 Vt. 160. 
Va—^Hagood v. Commonwealth, 162 
S.E. 10, 601, 157 Va 918. 

Omission mnst be essential 
If the averments are sufficient for 
an intelligible verdict and judgment, 
accused may not complain unless he 
is able to demonstrate that other 
omitted averments are necessary to 
insure a fair trial or reasonable pro¬ 
tection against further prosecution. 
—State V. Moran, 121 A. 277, 99 
Conn. 115, 36 A.L.R. 862. 

34fe, Va.—^Bishop v. Commonwealth, 
13 Gratt. 785, 54 Va. 785. 

W.Va—State v. Sprague, 161 S.B 

24, 25, 111 W.Va. 132. citing C6r. 
pus arurls—State v. Welch, 72 S.B. 
649, 69 W.Va. 647. 

31 C.J. p 694 note 29. 

35. N.T.—^People v. Tremaine, 222 
N.T.S. 432, 129 Misc. 650. 

W.Va.—State v. Sprague, 161 S.E. 24, 

25, 111 W.Va. 132, citing Coxpns 
jTixis. 

31 C.J. p 694 note 30. 

To oharge an aot as beiiig done tin- 
lawfnliy, wUlfnlly, and lelottloiisly, 
which act does not constitute offense 
attempted to be charged, effectuates 
nothing.—State v. Steele, 245 P. 332, 
67 Utah 1, followed in State v. Da¬ 
vis, 245 P. 334, 67 Utah 7. 

As conclusion see supra § 114. 

36. Md.—State v. Hodges, 55 Md. 
127. 

W.Va.—State v. Welch, 72 S.E. 649, 
69 W.Va- 647. 

37- Iowa.—State v. Steinke, 170 N. 

W. 801, 185 Iowa 481. 

31 C.J. p 694 note 21. 

Designation of crime by technical 
term see supra § 103. 

38. Ark.—Johnson v. State, 36 Ark 
242—^Lacefield v. State, 34 Ark 
275, 36 Am.R. 8. 

Idaho.—^People v. Page, 1 Idaho 102. 
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or misdemeanor^^ without a statement of the facts 
and circumstances. There is, however, said to be 
an exception to this rule in the case of an offense 
consisting not of a single act, but of a series of 
acts as essential elements in the crime, in which 
case the charge may properly be general in its char¬ 
acter, and need not specify the details of the vari¬ 
ous distinct acts which will establish guilt and 
where the offense is complicated, consisting of a 
repetition of acts, or is continuous in its charac¬ 
ter, not implying a single act or any given number 
of acts, so that it is impossible so to state them 
that a legal conclusion of guilt will result, the use 
of the general term is sufficient.^! Where the act 
itself imports the wrong, it is sufficient to charge it 
in general terms i^^t in charging an offense of 
a general character some fact or circumstance 
identifying the particular offense charged must be 
alleged to distinguish it from other similar offens- 
es.43 

When the definition of an offense includes ge¬ 
neric terms, it is not sufficient that the indictment 
charge the offense in the same terms, but it must 
state the particulars.^^ 

A difference exists as between common-law and 
statutory offenses in the necessity for fullness of 
statement in the accusation, and as to many com¬ 
mon-law offenses a description of what accused 


actually did is necessary to make the charge plain 
and complete.^® An indictment alleging a common- 
law offense must follow the forms of the common 
law.46 

Charging different grades of offense. In charg¬ 
ing an offense including lesser offenses it is not 
necessary to state the elements of the lesser of¬ 
fenses but if different grades of a crime are 
made distinct offenses the essential elements of each 
offense must be alleged,^* and if the indictment is 
sufficiently specific to support the lesser offense only 
it must be held to charge only such offense.^® 

The ^^descriptive parf^ of an indictment is that 
part which states the acts or facts which, if estab¬ 
lished by the proof, constitute the offense charg- 
ed.60 

§ 131. -Manner and Means 

The manner or means employed in the perpetration 
of the offense generally need not be averred. 

The particular manner of, or means employed in, 
the perpetration of the offense generally need not 
be averred.5! However, if it is the manner in 
which,52 or the means by which, the act is done 
that imposes criminality, or if such allegation is 
necessary in order that it may be seen which of 
two or more distinct offenses is charged,^^ they 
must be alleged. 


39- Ga.—Hall v. State, 3 Ga. 18. 
Ky.—Commonwealth v, Castleman, 8 
Ky.L. 608. 

Utah.—State v. Mason, 78 P.2d 920, 
94 Utah 601, 117 A.L,R, 880. 

4a U.S.—^U. s. V. Simmons, N.Y., 
96 U.S. 360, 24 L.Bd. 819. 

Mo.—State v. Van Wye, 37 S,W. 938, 
136 Mo. 227, 68 Am.S.R, 627. 

31 C.J. p 694 note 24. 

41. Ala.—Steme v. State, 20 Ala. 43. 

42 . U.S.—Fiddelke v. U. S., C.C.A. 
CaL, 47 F.2d 761. 

N.H.—State v. Dowers, 46 N.H 643. 
31 C.J. p 694 note 28. 

43 . U.S.—Hood V. U. S., C.C.A.Okl., 
43 F.2d 363—^Flowers v. U. S., C.C. 
A.Okl., 38 F.2d 633. 

44 . U.S.—^U. S. V. Armour & Co., D. 
C.Okl., 48 F.Supp. 801, reversed on 
other grrounds, C.C.A, 137 F.2d 
269—^Knauer v. U. S., Iowa, 237 
F. 8, 160 C.C.A. 210. 

31 C.J. p 694 note 32. 

In case of statutory ofCenses see in¬ 
fra S 189. 

45. Gra. —^Youmans v. State, 66 S.B. 
383, 7 Ga.App. 101. 

Statutory Tegrulatlon of essentials of 
Indictment see supra §§ 90-92. 

46. Ky.—Commonwealth v. Drewry, 
103 S.W. 266, 126 Ky. 183, 31. Ky.L. 
636. 


La.—State v. Johnson, 120 So. 620, 
167 La. 986. 

47. S.D.—State v. Morse, 160 N.W. 
293, 36 S.D. 18, Ann.Cas.l918C 670. 

Allegations as to included offense as 
duplicity see infra § 170. 

Alleging grade of offense generally 
see supra § 112. 

48. Me.—Rell v. State, 9 A.2d 129, 
136 Me. 322, 126 A.L.R. 602. 

This rule is inapplicable when but 

single offense is defined and punish¬ 
ment therefor is committed to 
court’s discretion, subject only to 
maximum limits prescribed by stat¬ 
ute.—^Rell V. State, supra. 

49 . U.S.—Pace V. Aderhold, D.C.Ga., 
2 F.Supp. 261, affirmed, C.C.A., 
Aderhold v. Pace, 66 F.2d 790. 

60- Ky.—^Deaton v. Commonwealth, 
296 S.W. 167, 220 Ky. 343—Elliott 
V. Commonwealth, 240 S.W. 61, 194 
Ky. 676—Commonwealth v. Tobin, 
130 S.W. 1116, 140 Ky.,261. .. 
Aoonsatoxy part distinguished 
Ky.—^Deaton v. Commonwealth, 296 
S.W. 167, 168, 220 Ky. 648. 

5L U.S.—U. S. V. Wexler, D.C.N.Y., 
6 F.Supp. 268. 

Md.—^Neusbaum v. State, 148 A. 872, 
876, 156 Md. 149, citing Corpus Ju¬ 
ris. 


Mich.—^People v. O’Hara, 270 N.W. 
298, 278 Mich. 281. 

N.M.—State v. Gray, 30 P.2d 278, 
282, 38 N.M. 203, Quoting Corpus 
Juris. 

N.Y.—^People v. Farson, 155 N.K 724, 
244 N.Y. 413, affirming 218 N.Y.S. 
41, 218 App.Div. 488. 

Pa.—Commonwealth v. Ganster, 41 
Pa.Dist. & Co. 383, 55 York Leg. 
Rec. 1—Commonwealth v. Bach¬ 
man, 48 Lanc.L.Rev. 215. 

31 C.J. p 694 note 36. 

Necessity under constitutional or 
statutory provisions see supra § 
90. 

Statutory offenses see infra § 139. 

52. U.S.—^U. S. V. U. S. Brewers* 
Assoc., D.CXPa., 239 F. 163. 

Md.—^Neusbaum v. State, 143 A. 872, 
166 Md. 149. 

Tex.—^Parker v. State, 114 S.W.2d 
906, 134 Tex.Cr. 138. 

31 aj. p 694 note 37. 

53. Md.—^Neusbaoim v. State, 143 
A.-872, 166 Md. 149. 

N.M—State v. Gray. 30 P.2d 278. 
282, 88 N.M. 203, quoting Corpus 
Juris. 

31 C.J. p 694 note 38. 

54 . Mont.—Territory v. Garland, 9 
P. 578, 6 Mont. 14. 

S.D.—State v. Otto, 161 N.W. 840, 
38 S.D. 368. 
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I 132 

§ 132. -Acts Criminal by Reason of Spe¬ 

cial Circumstances 

Where an act Is criminal only by reason of its con¬ 
nection with special circumstances, such circumstances 
must be alleged. 

When the act as to which the offense is predi¬ 
cated is not in itself unlawful, but becomes so by 
reason of other facts connected with it, such facts 
must be alleged,55 unless they are facts which are 
peculiarly within the knowledge of accused;®® and 
under the express provisions of some statutes the 
particular circumstances need be alleged only when 
necessary to complete the offense.®^ WTiere a stat¬ 
ute enacts that any one of a certain class of per¬ 
sons who shall do or omit a certain act, under cer¬ 
tain circumstances, shall be guilty of a crime, the 
indictment must describe the person indicted as one 
of that class as stated supra § 127 g, and aver that 
he did or omitted the act under the circumstances 
making it criminal.®® If the indictment is based 
on the violation of a duty imposed against common 
right, it is necessary to state specifically the facts 
on which such duty arises, unless it is imposed by 
a law or circumstances of which the court will take 
judicial notice.®^ 


42 C.J.S. 

§ 133. - Knowledge, Notice, and Request 

Knowledge on the part of the accused must be al¬ 
leged where it is an element of the crime charged; and 
when necessary as an element of an offense Involving a 
violation of duty it must be alleged that he was given 
notice, or that a request or demand was made of him. 

Where a particular knowledge is essential to the 
commission of an offense, it must generally be 
averred that accused had such knowledge®® unless 
the statement of the act itself necessarily implies 
a knowledge of its unlawfulness.®^ Where knowl¬ 
edge is part of a statutory definition of an offense 
it generally must be alleged,®® although there is 
also authority to the contrary, holding that the ques¬ 
tion is a matter of proof.®® An averment of 
knowledge, however, is not necessary where it is 
not made an element of the statutory offense,®^ un¬ 
less the act denounced is one involving moral turpi¬ 
tude and criminal intent, unlawful in itself, in which 
notice is necessary to raise the duty which accused 
is alleged to have broken.®® When a man commits 
an offense, and in pursuing his criminal purpose 
does that which constitutes another and different 
offense, it is not necessary to aver a guilty knowl¬ 
edge as to the resulting offense.®® 
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3S. Cat—^People v. Burns, 241 P. 

S35, 75 CalJlpp. 84. 
m.—^People ex reL Courtney v. Pry- 
stalski, 192 N.R 908, 358 Ill. 198 
—^People V. Beunes, 145 N.E. 391, 
814 IIL 140—Sokel v. People, 72 N. 
R 382, 212 IIL 238. 

Miss.—Bradford v. State, 127 So. 277. 
158 Miss. 210. 

N.T.—^People v. Thursain, 23 N,T.S. 
2d 706. 

Okl.—Mlnyard v. State, 48 P.2d 8S4, 
67 Okl.Cr. 332. 

Utah.—State v. Lund, 288 P. 960, 
75 Utah 559. 

31 C.J. p 694 note 41. 

Where it is necessary to prove 
precedent oxime on which hinges 
particular crime charged, both 
should be pleaded in ordinary and 
concise language.—Minyard v. State, 
48 P.2d 864, 57 OkLCr. 833. 

56. CaL—^People v. Fuski, 192 P. 
552, 49 CaLApp. 4. 

Even thongli thSi sex of aoeused is 
an essential element of the offense 
charged, the omission of an allega¬ 
tion thereof is not prejudicial to 
accused, the matter being peculiarly 
within his own knowledge.—^People 
V, Fuski,, supra. 

JWL Ark.—Bramlett v. State, 48 S. 

W.2d 364, 184 Ark. 808. 

CaL—-People v. Crane, 87 P. 289, 
4 jCaLApp. 142. 

Utah.—State v. Swan, 88 P. 12, 31 
•ptaih 338. 

sa. CMsL— Little v. States, 82 P.2d 94, 


95. 55 OkLCr. 420, citing Corpus 
Jtuis. 

31 C.J* p 695 note 42. 

Xf the statute is confined to acts 
done at some partioular time or 
place, the Indictment must show 
that the time and place when the al¬ 
leged criminal acts were perpetrated 
were such as to bring the supposed 
offense directly within the statute.— 
People V. Allen, 5 Den., N.T., 76. 

69w N.J.—State v. Middlesex & S. 
Traction Co., 50 A. 354, 67 N.J.Law 
14. 

31 CJ. p 695 note 45. 

Indictment based on previous crime 
see supra S 100. 

00, Pa-—Commonwealth v. Brown, 
28 A.2d 269, 149 Pa.Super. 180, 
reversed on other grounds 29 A.2d 
793, 846 Pa. 192. 

31 CJ. p 695 note 48. 

61- Ala.—Stein v. State, 87 Ala. 
128. 

Md,—^Boscok V. State, 146 A. 288, 157 
Md. 407—Gillespie v. State, 127 A. 
727, 147 Md. 45. 

31 CJ. p 695 note 49- 
Wlisre- tha glsb of the offenssi is 
neglect or carelessness, it via not nec¬ 
essary to aver knowledge.—Stein v. 
State, 37 Ala. 123. 

62. Arlz.—State v. Lee, 88 P.2d 996, 
53 Ariz. 295. 

Colo.—^Magee v. People, 245 P. 708, 
79 Colo. 828. 

Ind.—Appelby v. State, 49 N.112d 
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I 633, denying rehearing 48 N’.R2d 
646. 

; Mass.—Commonwealth v. Blwell, 2 
Mete. 190, 85 Am.D. 898, 

Pa.—Commonwealth v. Brown, 28 A. 
2d 259, 149 Pa.Super. 180, reversed 
on other grounds 29 A.2d 793, 346 
Pa. 192. 

Tex.—State v. Arnold, 39 Tex. 75 
—State V. Stalls, 37 Tex. 440— 
Ham V. State, 40 S.W.2d 162, 118 
Tex.Cr. 271. 

31 C.J. p 695 note 50. 

63- Tenn.—^Robeson v. State, 3 
Heisk. 266. 

31 CJ. p 695 note 51. 

64. U.S.—U. S. V. Ballnt, N.T., 42 
S.Ct. 301, 258 U.S. 250, 66 LuEd. 604 
—^U. S. V. Reese, D.C.Tenn., 27 F. 
Supp. 833. 

Colo.—^Magee v. People, 245 P. 708, 
79 Colo. 328. 

Ind.—Appelby v. State. 48 N.R2d 
646, rehearing denied 49 N.R2d 
583. 

Ky.—^Mullins v. Commonwealth, 147 
S.W.2d 704, 285 Ky. 282. 

N.H.—State v. Cornish, 21 A. 180, 
66 N.H 329, 11 L.RJL 191. 

OkL—Owens v. State, 11 P.2d 1080, 
58 OkLCr. 337, citing Corpus Jtb> 
xls. 

31 C J. Pi 695> note 62. 

66. D.C—Moens v. U. S., 267 F. 317, 
50 APP.D.C 16. 

66, Mass.—Commonwealth v, El- 
W6U, 2 Meftc. X90, 36 AmD. 398. 

31 CJ. p 696 note 55. 
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Sufficiency of averment of knowledge. The word 
'^knowingly*^®*^ or equivalent words clearly showing 
that accused knew the facts constituting the gist 
of the offense constitute a sufficient averment of 
knowledge but the averment must be clearly re¬ 
ferable to the facts as to which knowledge is es¬ 
sential.®^ It is not necessary to repeat the aver¬ 
ment of knowledge with reference to each act where 
the averment made clearly refers to the entire 
charge."^® 

Necessity of averring notice and request or de¬ 
mand- In those cases in which the violation of a 
duty based on notice is the gist of the offense, the 
giving of the notice must be averred,and the 
same rule applies where a request or demand is 
necessary to raise the duty.72 

§ 134. -Intent 

a. Necessity of allegation of intent 

b. Sufficiency of allegations of intent, 

willfulness, or malice 

a. Necessity of Allegation of Intent 

Criminal Intent as an element of the crime charged 
must be averred; but where the act charged Imports the 
necessary Intent, it Is sufOcient to aver the act without 
expressly alleging the intent. A specific Intent when 
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made an element, as of a statutory crime, must be 
charged. 

Stated broadly evil intent, being an element in 
every crime, must always be in some way alleged 
but it is not necessary in all cases to aver a guilt> 
intent as a substantive part of the crime in giving 
its technical description in an indictment or infor¬ 
mation.*^^ In those cases in which specific intent 
is not an element of the crime, and the act charged 
necessarily includes intent, it is sufficient to aver the 
act in apt and technical terms and the intent will 
be inferred without an express averment there¬ 
of.^® Where, however, the common law or statute 
makes a particular intention essential, or there is 
an attempt, not accomplished, to do a criminal act, 
and the evil intent only can be punished, it is nec¬ 
essary to allege the intent with directness and pre- 
cision,^® although there are cases in which an al¬ 
legation of an attempt to commit a willful and ma¬ 
licious crime imports ex vi termini an intent to com¬ 
mit that crime.^*^ 

Whether an indictment for a statutory offense 
must charge criminal intent depends on whether 
or not the statute makes intent a necessary ele¬ 
ment of crime.*^® A specific intent which is made 
part of the offense by the statute creating it must 


e7. U.S.—^U. S. V. Purvis, D.C,Ga., 
196 P. 618. 

Ind,—State v. Williams, 38 N.E. 339, 
139 Ind. 43, 45 Am.S.R. 255. 

Iowa.—State v. Waterbury, 110 N.W. 

328, 329, 133 Iowa 135. 

Mass.—Commonwealth v. Hartford, 
79 N.E. 784, 786, 193 Mass. 464, 
Ann.Cas.l914A 682—C o m m o n- 

wealth V. Kirby, 2 Cush. 677. 

Neb.—^Rownd v. State, 140 N.W. 790, 
98 Neb. 427. 

Tex.—Ferguson v. State, 95 S.W. Ill, 
50 Tex.Cr. 165. 

68. U.S.—Pon Wing Quong v. U. S., 
C.C.A.Cal., Ill P.2d 761—Bell v. 
U. S., C.C.A.Tex., 100 F.2d 474, 
478, citing Corpus Jtixls. 

Iowa.—State v. La Vere, 191 N.W. 

93, 194 Iowa 1373. 

31 C.J. p 696 note 67. 

Sgulvaleut expressions held suffloient 

(1) *‘As said defendants then and 
there knew.”—Pon Wing Quong v. 
U. S., C.C.A.Cal., Ill P.2d 751. 

(2) “Falsely, fraudulently, design¬ 
edly, and feloniously.”—State v. 
HoiEman, Mo., 297 S.W. 888, 889. 

(3) “Unlawfully, willfully, design¬ 
edly, and feloniously.”—State v. 
Toombs, 26 S.W.2d 101, 324 Mo. 819. 

(4) ‘Willfully and unlawfully.”— 
People V. Odom, 66 P.2d 206, 19 Cal. 
App.2d 641. 

(5) Other expressions held suffi¬ 
cient see 31 C.J. p 696 note 67 [a]. 

42 O.J.S.-66 


Terms held not sufficient 

(1) “Feloniously and unlawfully.” 
D.C.—Moens v. U. S., 267 F. 317, 50 

APP.D.C. 15. 

Tex.—State v. Stalls, 87 Tex. 440. 

(2) “Unlawfully.”—Tynes v. State, 
17 Tex.App. 123. 

(3) Similar terms held not suffi¬ 
cient see 31 C.J. p 696 note 57 [b]. 

69. Mass.—Commonwealth v. Boyn¬ 
ton, 12 Cush. 499. 

31 C.J. p 696 note 58. 

70. U.S.—^U. S. V. Nathan, D.C.Iowa, 
61 F. 936—U. S. V. Clark, C.C. 
Minn., 87 P. 106. 

Cal.—People v. -Odom, 66 P.2d 206, 
19 CalA.pp.ad 641. . 

Wyo.—Anderson v. State, 196 P. 

1047, 27 Wyo. 346. 

31 C.J. p 696 note 59. 

71. Ark.—State v. Lemay, 13 Ark. 
405. 

N.M.—^Territory v. Turner, 126 P. 
603, 17 N.M. 267. 

72. Minn.—State v. Munch, 22 Minn. 
67. 

73- Alaska.—U. S. v. Alaska Pack- 
ers‘ Assoc., 1 Alaska 217. 

La.^—State v. Be Generes, 194 So. 24, 
194 La. 574. 

Ya.—^Broaddus v. Commonwealth, 101 
S.E. 321, 126 Va. 733. 
person cannot be charged with 
I criminal offense unless it is alleged 
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that he intentionally, willfully, or 
consciously did an act in violation 
of the law.—State v. De Generes, 194 
So. 24, 194 La. 674. 

Intent as element of crime generally 
see Criminal Law §9 29-37. 

74. Ala.—Stein v. State, 87 Ala. 123. 
31 C.J. p 696 note 66. 

75. U.S.—Astwood v. U. S., C.C.A. 
Mo., 1 P.2d 639. 

31 C.J. p 696 note 67. 

76. Del.—State v. Tabasso Homes. 
28 A.2d 248. 

Pl€u—^Roe V. State, 119 So. 118, 96 
Fla. 723. 

Pa.—Commonwealth v. Brown, 28 A. 
2d 259, 149 Super. 180,' reversed 
on other grounds 29 A.2d 793, 346 
Pa. 192. 

81 C.J. p 696 note 68. 

under statute relating to attempt- 
ed crime, intent to commit crime 
ai^d some overt act which is appar¬ 
ently adapted to effect that Intent 
must be averred.—Taylor v. Chap¬ 
man, 173 So. 143, 127 Fla. 401. 

77. Mass.—Commonwealth v. Mc¬ 
Laughlin, 105 Mass. 460. 

Nev.—State v. Clark, 104 P. 693, 32 
Nev. 145, AnmCas. 764. 

78. N.J.—State v. Kuehnle, 88 A. 
1085, 85 N.J.Law 220, 225, affirming 
85 A. 1014, 84 N.J.Law 164. 

81 ax P 697 note 70. 
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be charged,*^® as where the intent with which an 
act is done brings it within a statute punishing as 
a felony that which at common law was but a mis¬ 
demeanor,®^ or where an act is criminal only if 
done with a particular intent;®^' and where the act 
forbidden by statute is not necessarily criminal, and 
there are no express words in the statute making 
it so, there must be a charge in the indictment that 
it was committed with an evil intent or \\dllfull3'.®- 
On the other hand, if the statute creating the of¬ 
fense is silent concerning the intent, but the act 
made criminal of itself imports a criminal intent, 
an allegation of such intent generally is not nec- 
essar>'.®® If an act mala prohibita may fall within 
the definition of several offenses, according to the 
purpose with which it is done, it is essential to the 
statement of any offense that the intent or pur¬ 
pose of the act be set forth.®^ 

In indictments of principals in the second degree 
or accessaries before the fact in case of crimes re¬ 
quiring a specific intent, it has been held necessary 
to ascribe that intent to the acts of the principal in 
the second degree or accessary in aiding, abetting, 
inciting, etc.;®^ but on the orther hand it has been 
held that where the proper intent is charged against 
the principal, the charge that accused was present 
aiding and abetting in the act is sufficient.®® 

WiUfid or malicious nature of act In cases of 
felony in which malice is the gist of the offense, the 


malice must be averred in the indictment,®'* wheth¬ 
er the offense exists at common law or is one of 
statutory creation,®® and although, in case of a stat¬ 
utory offense, the malicious intent is not expressl> 
made an element of the offense.®® However, it is 
not necessary to charge that the offense was com¬ 
mitted willfully, unless the statute creating it in 
some manner makes willfulness an element there¬ 
of;®® and even though willfulness is an element, 
where the act as alleged, if done at all, was done 
unlawfully, it need not be charged to have been 
done willfully.®^ Where it is made a statutory of¬ 
fense to do an act willfully “or” maliciously, it is 
sufficient to allege either in the absence of cogent 
circumstances indicating the intention of the legis¬ 
lature to use the words in the conjunctive.®^ 

b. Sufficiency of Allegations of Intent, Willful¬ 
ness, or Malice 

The Intent may usually be averred in general and 
appropriate words, and Is generally sufficient If it is 
charged In the language of the statute. If the statute 
employs particular words, such as '^willfully” or '^malici¬ 
ously" in describing the offense, ’ such words or their 
equivalent should be employed in the Indictment or In¬ 
formation. 

Although the acts and intent which make up a 
crime must be set forth with reasonable particu¬ 
larity,®® it usually is sufficient to state in general 
and appropriate words the intent essential to the 
existence of the particular crime charged.®^ Where, 


79. Ill.—People V, Player, 26 N.E. 
2d 729, 377 Ill. 417, reversing 32 
N.E.2d 932, 309 Hl.App. 435—Peo¬ 
ple V, Lewis, 149 N.E. 817, 319 
IlL 154—People v. Barnes, 145 N. 
E. 391, 314 IlL 140. 

La.—State v. Berger, 101 So. 124, 
156 La. 737. 

Me.—State v. Dumais, 15 A.2d 289, 
137 Me. 95—State v. Navarro, 163 
A. 103, 131 Me. 345. 

Mich.—People v. Fleming, 255 N.W. 
305, 267 Mich. 584. 

N.M.—State v. Shedoudy, 118 P.2d 
280, 45 N.M. 516. 

N.T.—People V. Weiss. 300 N.T.S. 
249, 252 App.Div. 463, reversed on 
other grounds 12 N.E.2d 514, 276 
N.Y. 384, 114 A.L.R. 365. 

Vt—State V. Vadney, 187 A, 381, 
108 Vt. 299. 

W.Va.—State v. Sprague, 161 S.E. 

24, 111 W.Va. 132. 

31 CJ. p 697 note 71. 

80. Md.—State v. Elborn, 27 Md. 
483. 

81. Ind.—State v. Freeman, 6 
Blackf. 248. 

JT.J.—State Y. Malloy, 34 N.J.Law 

,.U0. , 

82. Miafe.-^Harrington v. State, 54 
Miss. 490. 


N.J,—State V. Startup, 39 N.J.Law 
423. 

83. U.S.—S. V. Reese, D.C.Tenn., 
27 F.Supp. 833, 

HawaiL—Territory y. Awana, 28 
Hawaii 546. 

Ky.—Mullins v. Commonwealth, 147 
S.W.2d 704, 285 Ky. 282. 

La.—^State v. Wilson, 137 So. 57, 
173 L€u 347—^State v. Berger, 101 
So. 124, 156 La. 737. 

Okl.—Cox Y. State, 244 P. 206, 33 
OkLCr. 436. 

31 C.J. p 697 note 75. 

Xt is not necessary to aUege ex¬ 
press intent to break the law where 
an act is positiYely forbidden in the 
exercise of the police power, when 
the emphasis of the statute is evi¬ 
dently on the achievement of some 
social betterment.—^Huth v. XJ. S., C. 
C.A.Ky., 295 F. 35. 

84. CaL—Ex parte Goldman, 88 P. 
819, 7 Cal.Unrep.Cas. 254. 

85. Fla.—Roe v. State, 119 So. 118, 
96 Fla. 723. 

31 C.J. p 697 note 77. 

86. Ohio.—^Hotelling v. State, 3 Ohio 
Cir.Ct 630, 2 Ohio Cir.Dec. 366. 

87. Miss.—Sarah v. State, 28 Miss. 
267, 61 Am.D. 544. 

31 C.J, p 697 note 79. 
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88. Me.—State v. Hyman, 102 A. 
231, 116 Me. 419, 421. 

31 C.J. p 697 note 80. 

89. Miss.—Sarah v. State, 28 Miss. 
267, 61 Am.D. 544. 

90. Ky,—Gta.tewood v. Common¬ 
wealth, 285 S.W. 193, 215 Ky. 360. 

La.—State v. Wilson, 137 So. 57, 173 
La. 347. 

Mo.—State v. Connor, 300 S.W. 685, 
318 Mo. 592. 

31 C.J. p 697 note 82. 

91. Fla.—Overstreet v. State, 184 
So. 486, 134 Fla. 715. 

Wash.—State v. Moser. 167 P. 1101, 
98 Wash. 481. 

92. Wash.—State v. Tiffany, 87 P. 
932, 44 Wash. 602. 

93. U.S.—^U. S. v. Cruikshank, La., 
92 U.S. 542, 23 L.Ed. 588—Reeder 
V. U. S., C.C.A.Okl.. 262 F. 36, cer¬ 
tiorari denied 40 S.Ct. 346, 252 U. 
S. 581, 64 L.Ed. 726. 

Certainty and particularity general¬ 
ly see supra § 100. 

94. La.—State v. Smith, 103 So. 
534, 158 La. 129. 

N.M.—State v. Shedoudy, 118 P.2d 
280, 45 N.M. 516—Territory v. Gar¬ 
cia, 75 P. 34. 12 N.M. 87. 

31 C.J. p 697 note 85. 
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however, the facts charged to have been done with 
criminal intent are such that it must result as a 
matter of law that a criminal intent could not have 
existed, the charge of such intent in general terms 
is insufficient.^® Specific intent as an element of 
the offense must be charged directly, and not mere¬ 
ly as a legal deduction in the conclusion of the in¬ 
dictment,and it has been held that such intent 
may be properly averred by the use of the word 
'‘maliciously,”®^ but not by the use of “willfully”®® 
or “feloniously.”®® 

In words of statute. As a general rule, it is suf¬ 
ficient to charge the intent in the words or langpiage 
of the statute and where the intent is described 
in a statute by different terms, stated disjunctively, 
the indictment may employ them all conjunctively.® 
Where the statutes employ such words as “willful¬ 
ly'* or “maliciously” as descriptive of the offense, as 
a general rule, such words,® or words of equivalent 
import,^ must be employed in the indictment; and 
it has been held that such word or words must be 
repeated as to separate acts alleged as constituting 
the offense charged,® but there is authority to the 


contrary.® It has been held that words which im¬ 
port an exercise of the will, may take the place of 
the word “willfully,”^ and even that an allegation 
that a person does an act implies willfulness.® 

“Wrongfully,” as used in a statute defining an 
offense, is included in “feloniously;”® and the words 
“feloniously and willfully” more certainly express 
the idea of wrongful intent than the word “wrong¬ 
fully” alone.^® 

“Maliciously” is included by “unlawfully, will¬ 
fully, purposely, and feloniously,”^^ and it is held 
that “feloniously” includes “maliciously,**^® or even 
“maliciously and unlawfully,”^® but not “willfully** 
or “wrongfully.**^^ Where the word “maliciously,” 
although used in the statute, is not designed to 
make malice toward the person injured an element 
of the offense, it need not be used in the indict- 
ment.i® 

Words of reference. Where the pleader uses 
words to’ describe the intent, the words “then and 
there,*’ used in connecting the subsequent allega¬ 
tions, will be interpreted as referring merely to the 
time and place, and not the intent^® 


General avertneiit of Imtant to de¬ 
fraud is sufficient, and it is not 
necessary to set out the evidentiary 
facts irolns: to prove the Intent by 
which the fraud was to be effected. 
tJ.S,—McCarty v. U. S., Neb., 101 P. 
113, 41 C.C.A. 242. 

Del.—State v. Vandenburg:, 2 A. 2d 
916, 9 W.W.Harr. 498. 

31 C.J. p 698 note 88. 

^^WUlfuUy,” as used tu ladiotment, 
may mean intentionally, and also 
connote knowledge.—Wolstein v. U. 
S., C.C.A.Minn., 80 F.2d 779. 

Ckinseut of person Injured 
In charging a felony, where the 
word “feloniously” is used in stat¬ 
ing or describing the motive of the 
offender, it is not necessary to al¬ 
lege that the offense was committed 
without the consent of the person 
injured.—Commonwealth v. Curley, 
8 Ky.L. 331. 

96. U.S.—U. S. V. Corbett, Wls., 30 

S.Ct. 81, 216 U.S. 233, 64 L.BcL 173. 
96. Cal.—^People v. Turner, 55 P. 
685, 122 Cal. 679. 

Me.—State v. Dumais, 15 A.2d 289, 
137 Me. 95. 

Ohio.—Drake v. State, 19 Ohio St. 

211 . 

Allegation that accused ‘‘failed and 
refused” to comply with a statute 
should not be expanded to carry the 
implication that there was a delib¬ 
erate, intentional, and inexcusable 
refusal to comply with the statute, 
either with or without demand 
therefor, especially where the indict¬ 
ment is not good without such ex¬ 


pansion.—^Mackey v. U. S., C.C.A. 
Tenn., 290 P. 18. 

97. Cal.—People v. Faber, 77 P.2d 
921, 29 Cal.App.2d Supp. 751. 

98. Cal.—^People v. Faber, supra. 

99. Ark.—State v. Bills, 176 S.W. 
114, 118 Ark. 44. 

1- Mo.—State v. Nienaber, 148 S.W. 
2d 1024, 1025, 347 Mo. 615, citing 
Gotptis TuzIb. 

31 C.J. p 699 note 3. 

Following language of statute gen¬ 
erally see Infra $ 189. 

2. X7.S.—Stockslager v. XJ. S., Alas¬ 
ka. 116 F. 590, 54 C.aA. 46. 

Cal.—People v. Ah Woo, 28 Cab 205. 
Mo.—State v. Nienaber, 148 S.W.2d 
1024, 1025, 347 Mo. 615. 

31 C.J. p 699 note 4. 

3. U.S.—Rumely v. U. S., C.C.A.N. 
T., 293 P, 682, certiorari demed 44 
S.Ct 38, 263 U.S. 713, 68 L.Ed. 520. 

S.D.—State v. Wolfe, 247 N.W. 407, 
61 S.D. 195. 

Tex.—Gonzales v. State,* 66 S.W.2d 
879, 132 Tex.Cr. 643—^Johnson v. 
State, 275 S.W. 714, 101 Tex.Cr. 
217. 

31 C.J. p 698 note 90, 

Xh charging part of indietmeoBt the 
word ‘^willfully” need not be insert¬ 
ed, where it is contained in the de¬ 
scriptive part thereof.—Gregory v. 
Commonwealth, 218 S.W. 999, 187 

Ky, 188—Toler v. Commonwealth, 23 
S.W. 347, 94 Ky. 529, 16 Ky.L. 292. 

4. U.S.—Holsman v. U. S., Cab, 248 
P. 193, 160 C.C.A. 271. 
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Ky.—Gatewood v. Commonwealth, 
285 S.W. 198, 215 Ky. 360. 

31 CJ. p 698 note 91. 

5. Ky.—Samuels v. Commonwealth, 
49 S.W.2d 312, 243 Ky. 523. 

6. Cab—^Bx parte Stambaugh, 4 P. 
2d 270, 117 Cal.App. 669—People v. 
McDougal, 241 P. 698, 74 CabApp. 
666 . 

7. U.S.—^Rumely v. U. S., C.C.A.N. 
T., 293 P. 582, certiorari denied 44 
S.Ct 38, 263 U.S. 713, 68 l,.Bd. 620. 

Kan.—State v. Lowe, 44 P. 20, 56 
Kan. 594. 

31 OJT. p 698 note 93. 

8. Cal.—People v. Davenport, 110 P. 
318, 13 CabApp. 632. 

9. Okb—Stark v. State, 135 P. 441, 
10 Okl.Cr. 177—^Rasberry v. State. 
103 P. 836, 4 Okl.Cr. 618. 

la La.—State v. Briggs, 77 So. 599, 
142 La. 785. 

11. Neb.—Whitman v. State, 22 N. 
W. 469. 17 Neb. 224. 

1& Pa.—Commonwealth v, Carson, 
30 A. 985. 166 Pa. 179. 

13. Ky.—^Toung v. Commonwealth, 
12 Bush 243—^Alkeman v. Common¬ 
wealth. 18 S.W. 937, 13 Ky.L. 894. 

14. Mont—State v. Williams, 79 P. 
2d 314, 106 Mont 616, followed in 
State V. Larson, 79 P.2d 316, 106 
Mont 525. 

15- Ark.—Shotwell v. State, 43 .trk. 
345. 

19. Okl.—Wright v. U. S., 90 P. 782, 
18 Okb 510, 11 AnmCas. 995. 
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§ 135. -Feloniousness 

At common law and under some statutes, an indict¬ 
ment for a felony should allege the criminal act to have 
been done feloniously; but, under most statutes* an 
indictment charging an act which constitutes a felony 
need not allege that it was feloniously done, unless the 
statute makes a felonious intent an element of the crime. 
A felonious Intent may be charged by the use of the 
word **felQnicus,’* or by other words conveying the same 
meaning. 

The authorities are conflicting as to whether in 
an indictment or information for a felony it is nec¬ 
essary to state that the act was committed feloni¬ 
ously.^*^ Generally speaking the act constituting the 
crime, as a felony, should be alleged to have been 
done “feloniously,”^* and this rule has been held 
to apply, even though the act was not a felony at 
common law, but is made so by statute,^* and al¬ 
though the indictment follows the language of the 
statute,unless the statute expressly provides oth¬ 


erwise.-^ 

On the other hand, by the w^eight of authority, 
the averment is required only when the term “felon¬ 
iously” or “felonious intent” is used in the statute 
to describe the crime, or the statute refers to a com¬ 
mon-law offense by name only and its use was es¬ 
sential to a proper description of the offense at 
common law;22 and if the crime is made a felony 
by statute, and the indictment or information charg¬ 
es an act which of itself constitutes a felony under 
the statute, it is not necessary to charge that the 
act was done feloniously,unless the statute makes 
a felonious intent an element of the offense but 
this rule has been held not to extend to common- 
law crimes which the statute does not define, but 
of which it simply fixes the punishment.^* Un¬ 
der this rule, it is sufficient to follow the language 
of the statute without using the word “felonious- 


17. Mo.—state v. Burton, 22 S.TV". 
2d 1049. 324 Mo. 214. 

18. Ind —^]Mann v. State, 186 N.B. 
283, 205 Ind. 491, rehearinir denied 
187 X.R 343, 205 Ind. 491. 

Mo.—State v. Nienaber, 148 S.W.2d 
1024, 347 Mo. 615, 

31 O.J. p 699 note 9. 

XUdlctnieiLt of accossazy to a felo¬ 
ny must allege that he '^feloniously*' 
aided and abetted.—State v. Hang 
Tong, 22 S.W. 3S1, 115 Mo. 389. 

in ohmrlBg oo3iffpl3»oy to commit 
a felony, the word “feloniously” 
must be employed to characterize 
the . intend^ sot.—Scudder v. State, 
€2 Ind. 13—31 C.J. p 700 note 22. 
Ayerring intent in prosecution for 
Conspiracy generally see Conspira¬ 
cy $ 87. 

Constitutional requirements see su¬ 
pra 5 90. 

19- Ind.—Mann v. State, 186 N.®. 
283, 205 Ind. 491, rehearing denied 
187 N.B. 343, 205 Ind, 491. 

Mo—State v. Pryor, 119 S.W.2d 253, 
342 Mo. 951, 

N.C.—State v. Callett, 191 S.E. 27, 
211 X.C. 663—State v. Brinkley, 
132 S.E. 796, 191 2T.O. 702. 

Okl.—Rogers v. State, 48 P.2d 344, 
57 Okl.Cr. 294. 

31 C.J. p 699 note 10. 

sa Mo.—State v. Siegel, 177 S.W. 

353, 265 Mo. 239. 

31 C.J. p 699 note 11 

21. N.a—State V. Callett, 191 S.E. 
27, 211 N.C. 563—State r. Harris,; 
59 S.E. 115, 145 N.C. 456. 

statute establishes form of 
tuttctment for a certain crime, and 
eimcts in express terms that this 
tgm .shall be sufficient, the statu- 
wSf form may be followed, although 
it does not use the word “felonlous- 
Harris, 69 S.E. 115, 
us N. 41 ' ‘ 


22. Ky.—Biggs v. Commonwealth, 
53 STr.2d 535. 245 Ky. 250. 

La.—State v. Berger, 101 So. 124, 
156 La. 737—State v. Matlock, 19 
So. 669, 48 La.Ann. 663. 

Okl.—Doolin V. State, 101 P.2d 271. 
272, 69 Okl.Cr. 88, quoting Corpus 
Juris. 

23. U.S.—Welch V. Hudspeth. C.C. 
A.Kan., 132 P.3d 434—^Bowen v. 
Johnson, C.C.A.Cal., 97 P.2d 860, 
certiorari granted 59 S.Ct. 98, 305 
U.S. 579, 83 LEd. 365, affirmed 59 
S.Ct 442, 306 U.S. 19, 83 L.Ed. 455 
—U. S. V. Brookman, C.C.A.Minn., 
1 P.2d '528, affirmed, D.C., Brook- 
man V. U- S., 8 J’,2d 803. 

CaJ.—^People v. LopezT 27 P. 427, 90 
CaL 569—^Prey v. Supierior Court 
in and for Los Angeles County, 43 
P.2d 342, 6 Cal.App.2d 534. 

Fla.—^Hamilton v. State, 182 So. 854, 
133 Pla 481—Akin v. State, 98 So. 
609, 86 Pla. 564. 

Idaho.—State v. Bassinger, 271 P. 

826, 46 Idaho 775.' 

IlL—People V. Betson, 200 N.B. 594, 
362 III. 502—^People v. Connors, 
133 N.E, 639, 301 III. 112—Bolen v. 
People, 5$ NjE, 408, 184 111. 338. 
Ind.—Simpson y. State, 149 N.B. 63, 
197 Ind, 77, 

Ky.—^Perry v. Commonwealth, 174 SL 
W.2d 422, 295 Ky. 317—Mullins v. 
Commonwealth, 147 S.W.2d 704, 
285 Ky. 282—^Bates v. * Common¬ 
wealth, 10 S.W.2d 1090, 226 Ky. 
•318. 

La.—State r. Wilson, ,137 So, 57, 173 
Lia. 347—State ▼, Vamado» 97 So. 
865, 154 La. 575. 

Mich.—^People v. Fields, 284 N.W. 

685, 288 Mich. 166. 

Mo.—State v. Burton, 22 S.W.2d 
1049, 334 Mo. 214, citing Corpim 
Juris—State v. Cardwell, 279 S.W, 
99, 312 Mo. 140. 

N.M.—State v. Jones, 285 P. 601, 34 
N.M. 499. 


Okl.—Boolln V. State, 101 P.2d 271, 
272, 69 Okl.Cr. 88, quoting Corpus 
Juris —Santino v. State, 232 P, 859, 
29 Okl.Cr. 149. 

Or.—State V. Ede, 117 P.2d 235. 167 
Or. 640—State v. Christensen, 41 
P.2d 442, 150 Or. 11. 

Pa.—Commonwealth v. Kinner, 9 A. 
2d 177, 137 Pa.Super. 256—Com¬ 
monwealth V. Martini, 40 PaDisL 
& Co. 112. 

Va.—Staples v. Commonwealth, 125 
S.B. 319, 140 Va. 583—Jolly v. 
Commonwealth, 118 S.E. 109, 136 
Va. 766. 

31 C.J. p 699 note 14. 

Where all factual elements of 
crime are alleged, including intent, 
when that also constitutes an ele¬ 
ment of offense, Indictment is suffi¬ 
cient although it omits the words 
“felony," “felonious,” or “felonious¬ 
ly.**—^Hamilton v. State, 182 So. 854, 
133 Fla. 481. 

Where acts charged do not, de* 
scribe felony, it is necessary to state 
that they were done feloniously.— 
State V. Burton, 22 S.W.2d 1049, 324 
Mo. 214. 

ad. U.S.—U. S. V. Brockman, C.C.A. 
Minn., 1 F.2d 628, affirmed Brook- 
man V. U. S., 8 F.2d 803. 

Ky.—Mullins v. Commonwealth, 147 
S.W.2d 704. 285 Ky. 282. 

Mo.—State v. Bennett, 248 S.W. 924, 
297 Mo. 190. 

Okl.—Doolin v. State, 101 P.2d 271, 
272, 69 Okl.Cr. 88. 

P€u—Commonwealth v. Kinner, 9 A. 

2d 1T7, 137 Pa.Super. 256. 

Va. — Jolly V. Commonwealth, 118 S- 
E. 109, 136 Va. 756. 

31 C.J. p 699 note 14. 

25. III.—^Bolen v. People, '56 N.B- 
408, 184 111. 338. 

Ky.—Kaelin v. Commonwealth, 1 S. 

W. 594, 84 Ky. 354, 8 Ky.L. 293. 
,31 C.J. p 700 note 18. 
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ly,”26 and if the word is used, it may be rejected 
as surplusage,27 and does not vitiate the indict- 
ment.28 The necessity of alleging that the act was 
done feloniously, in some states, has been removed 
by statute,29 as where the statute dispenses with the 
necessity of using the word ^‘feloniously” in describ¬ 
ing a crime which was a misdemeanor at common 
law but is made a felony by statute and in oth¬ 
er states, the rule dispensing with the use of the 
word “feloniously” is based on statutes abolishing 
technicality of criminal pleading.^i It also has 
been held that the term “felony,” having lost its 
ancient English signification and acquired the mean¬ 
ing of a crime punishable by death or imprison¬ 
ment in a state prison, the reason for the rule re¬ 
quiring the use of the word “feloniously” has ceased, 
and with it the necessity of such employment.22 

Where act not a felony. If the acts charged do 
not in fact constitute a felony, they should not be 
alleged to have been done feloniously, 23 as where 


the offense is declared by statute to be a misde¬ 
meanor, although the punishment prescribed brings 
it within the general statutory definition of fel- 
onyM As a general rule, however, the insertion 
of the word “feloniously” in a charge of a misde¬ 
meanor is harmless,35 and does not change the 
crime charged from a misdemeanor to a felony;36 
although it has been held to make the indictment 
fatally defective.37 

Sufficiency of averment. In charging an act to 
have been done with a felonious intent, the word 
“feloniously** alone is regarded as sufficient to ex¬ 
press the felonfous intent and must generally be 
employ ed,3 8 although it has been held sufficient to 
employ other words which convey the same mean¬ 
ing,39 such as “with intent to commit a felony.**^® 
The word “feloniously,** when used, must be laid 
to the act constituting the gravamen of the of¬ 
fense,but need not be applied to a part of the 
charge which may be rejected as surplusage 2 


HQ. Cal.—^Peoprl^ V. Brown, 12-6 P. 

2a 406. 53 Cal.App.2d 42-8. 

HI.—rPeople. v. Betson, 200 N.E. 594, 
362 III. 602—People v. Connors, 133 
N.E. 639, 301 Ill. 112—Bolen v. 
People. 56 N.E. 408, 184 Ill. 338. 
Ind.—Sitnpson v. State, 146 N.E. 747, 
195 Ind. 633. 

Ky.—Robertson v. Commonwealth, 
107 S.W.2d 292, 269 Ky. 317—Wy- 
rlck V. Commonwealth, 54 S,W.2d 
629, 246‘Ky. 127. 

La.—Slate v, Dierlamm, 180 So. 135, 
189 La. 64*4—State v. Berger, 101 
So. 124, 166 La. 737. 

Mo.—State v. Nienaber, 148 S.W.2d 
1024, 347 Mo. 615. 

Pa.—Commonwealth v. Kinner, 9 A. 

2d 177, 137 Pa.Super. 266. 

31 C.J. p 700 note 16. ■ 

27. Pla.—Hamilton v. State, 182 So. 
854. 133 Fla. 481. 

Ky.—Gravitt v. Com., 212 S.W. 430, 
184 Ky. 429. 

Mo.—State v. Nienaber, 148 S.W.2d 
1024, 347 Mo. 615. 

Or.—State v. Christiansen, 41 P.2d 
. 442, 443, 150 Or. 11, citing Coipiis 
JTaxls—State v. Abrams, 8 P. 327, 
11 Or. 169. 

as. Neb.—Bright v. State, 252 N.W. 
386, 387, 12*5 Neb*. 817, quoting Oor- 
pmi Juris. 

31 ,C.J. p 700 note 26. 

as. Pla.—Hamilton v. State, 182 So. 
854, 133 Pla. 481. 

Mass.—Commonwealth v. Sholes, 13 
Allen 554—Commonwealth v. Jack- 
son, 15 Gray 187. 

Mich.—Durand v. People, 11 N.W. 

184, 47 Mich. 332. 

€k>XLstxiictio]i. of statnte 
A statute making it unnecessary 
to allege in . indictment that ptfense 
charged was felony or felonious or 


done feloniously, without stating ex¬ 
ceptions, Is not construable as mean¬ 
ing that statute is not applicable, 
where statutory definition of a crime 
contains words “felony,*’ “felonious,” 
or **done feloniously.”—^Hamilton v. 
State, 182 So. 854, 133 Pla. 481. 

30. Ala.—Butler v. State, 22 Ala. 43 
—Beasley v. State, 18 Ala. 535. 

Tenn.—^Peek v. State, 2 Humphr. 78. 

31. Ill.—People V. Grigsby, 191 N. 

E, 284, 357 Ill. 141. . 

Pa.—Commonwealth v. Kinner, 9 A. 

3d 177, 137 Pa.Suj>er. 256. 

31 C.J. p 700 note 17. 

32. N.H.—State v. Pelch, 58 N.H. 1. 
N.M.—Territory v. Gonzales, 89 P. 

250, 14 N.M. 31,* 37. 

33. IlL—People v. Greenberg, 136, 
N.E. 67, 302-IlL 666.' 

W.Va.—State v. Smith, 193 S.E. 573, 
119 W.Va. 347. 

31 C.J. p 700 note 24. 

34. N.C.—State v. Holder, 69 S.E. 
66, 163 N.C. 606. 

35. U.S,—Hoagland v. XJ. S., C.C.A. 
‘Cal., 28 P.2d 871. 

31 C.J. p 701 note 41. 

36. Neb.—Myers v. State, 216 N.W. 
807, 116 Neb, 287. 

S D.—State v. Schaller, 207 N.W. 161, 
49 S.D. 398. 

Va.—Young v. Commonwealth, 166 
, S.B. 665, 155 Va. 1162. 

37. Md.—Barber v. State, 50 Md. 
161. 

31 C.J. p 701 note 42. 

38. Cal.—^People v, Thomas, 208 P. 
343, 58 Cal.App. <308. 

Ind.—Davis v. State, 151 N.E. 329, 
197 Ind. 448. 

3‘1 C.J, p 700 note 27. 

"FeioBlously” althonglL not indnd- 
ed In statute, held properly used ae 
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equivalent to “purposely,” "unlaw¬ 
fully,” or "having quality of felo¬ 
ny.”—Mann V. State, 186 N.B. 283, 
205 Ind. 491, rehearing denied 187 N. 
B. 343. 205 Ind. 491. 

39. Cal.—People v. Tullos, 134 P.2d 
280. 57 CaLApp 2d 233. 

IlL—People V. Gngsby, 191 N.E. 264, 
357 Ill. 141. 

Ind.—Evans v. State, 164 N.B. 280, 
198 Ind. 487—McDaniel v. State, 
150 N.B. 60, 197 Ind. 179. 

Ky.—^Lanham v. Commonwealth, *63 
S.W2d 585, 260 Ky. 600. 

La.—State v. Eisenhardt, 169 So. 
417, 185 La. 308, certiorari denied 
and appeal dismissed Eisenhardt 
V. State of Louisiana, 57 S.Ct 49, 

, 299 U.S. 512, 81 L.Ed, 378, rehear¬ 
ing denied 57 S.Ct. 119, 299 U.S. 
621, 81 L.Ed* 458, certiorari denied 
and appeal dismissed Jones v. 
State of Louisiana, 57 S.CL 49, 299 
U.S. 511, 81 L.Ed. 378. 

N.M.—^Territory v. Garcia, 75 P. 34, 
13 N.M. 87. 

N.Y.—^People v. Knapp, 274 N.Y.S. 
85, 152 Misc. 368, affirmed 275 N. 
Y,S. 637, 242 App.Div, 811. 

Or.—State v. Ede, 117 P.2d 235, 167 
Or. 640. 

31 C.J. p 700 note 29. 

40. N.C.—State v. Goffioey, 73 S.B. 
162, 157 N.C. 624. 

Tenn.—^Dillard v. State, 3 Heisk. 260. 

41. Mo.—State v. Turley, 44 S.W. 
267, 142 Mo. 403. 

31 C.J. p 700 note 30. 

“Feloniously,” used to oharaotexizd 
an assault, cannot be referred to the 
crime intended to be committed.— 
State V. Scott, 73 N.C. 461. 

42. Mo.—State v. Bond, 90 S.W, '330, 
191 Mo. 655. 
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and if the act is charged to have been done feloni¬ 
ously, it is not necessary to charge that the conse¬ 
quence of the act was accomplished with a feloni¬ 
ous intent.^ 2 The charge need not state, in con¬ 
nection with each act necessary to constitute the 
crime, that accused did it “feloniously,” but it is 
sufficient that the word becomes a component part 
of the subsequent allegations;^^ and it has been 
held that the averment of feloniousness is suffi¬ 
ciently repeated by the w'ords “then and there. 

It is not sufficient to charge that the act was done 
feloniously merely in the formal conclusion of the 
indictment.^^ 

Feloniously'* as used in an indictment or in¬ 
formation to describe an act means done with a 
mind bent on doing that which is wrong, or with a 
guilty mind.^'^ “Felonious” means of, or pertain¬ 
ing to, or having the quality of, a felony.^^ 

§ 136. -Unlawfulness 

Unlawfulness, when an essential element of the crime 
charged, must be averred either expressly, or by the use 
of such terms or such a statement of facts as clearly 
import it. ' 


Unlawfulness, when an essential element of the 
definition of the offense, must be averred either ex¬ 
pressly or by the use of such terms or such a state¬ 
ment of facts as conclusively implies it.^^ Where 
the word “unlawfully” is used, it need not be repeat¬ 
ed in connection with each averment of the acts 
enumerated as having been so committed and 
it is not necessary to state in the accusatory part 
that the acts done were unlawful, where it is prop¬ 
erly stated in describing the offense.s^ If the term 
“unlawfully,” is not contained in the definition of 
a statutory offense, it need not be employed in an 
indictment,®^ although its insertion in the indict¬ 
ment does not vjtiate it.®^ 

Sufficiency of averment. As a general rule, it 
need not be averred in terms in the description of 
the act charged that it was “unlawful” or commit¬ 
ted “unlawfully.” It will be sufficient if the act 
is so described as clearly to show that it was un¬ 
lawful,®^ or the allegation may be supplied by oth¬ 
er words of the same or similar purport.®® “Un¬ 
lawfully” is included by “feloniously”®® or by “in¬ 
juriously and wrongfully,”®^ and has been held to 
be equivalent to “without authority of law,”®® or 


43. U.S.—SL Clair v. XJ. S., Cal., 14 ] 
S.Ct 1002, 154 U.S. 124, 38 KEd. | 
936. 

31 C.J. p 700 note 33. 

44. CaL—^People v. McDou^^, 241 
P. 598. 74 CaLApp. 666. 

Ky.-^ommonwealth v. Estes, 96 S. 

W.2d 578, 266 Ky. 186. 

Mo.—State v. Nienaber, 148 S.W.2d 
1024, 347 Mo. 615. 

N.M.—State v. Newman. 219 P. 794, 
29 N.M. 106. 

31 C.J. p 701 note 34. 

CSbararo tliat acts ooxtstitiitiBg' as- 
saTilt were done feloniously need not 
contain such alleeration in a prelim¬ 
inary allegation of assault—^Holt v. 
U. S., Wash., 31 S.Ct. 2, 218 U.S. 245, 
•54 KEd. 1021, 20 Ann.Cas. 1138. 

45. N.M.—State v. Newman, 219 P. 
794, 29 N.M. 106. 

31 C.J. p 701 note 35. 

46. Iowa.—State v. Andrews, 50 N. 
W. 549, 84 Iowa 88. 

Mo.—State v. Herrell. 10 S.W. 387, 
97 Mo. 105, 10 Am.S.R. 289. 

47. Mont.—^State v. Connors, 94 P. 
199, 37 Mont 15. 

“Feloniously” generally see 36 C.J. 
S. p 633 note 99-p 634 note 15. 

48. CaL—^People v. Thomas, 208 P. 
343, 58 Cal.App. 308. 

48. Alaj—Smith v. State, 136 So. 
^66, 24 Ala.App. 412, conforming 
to answers to certified questions 
136 So. 265, 223 Ala. 11, and re¬ 
versed on other grounds 136 So. 
270, 223 Ala. 346. 


Conn.—State v. One Reo Truck, 165 
A. 278, 113 Conn. 766. 

Ind.—StUlson v. State, 184 N.E. 260, 
204 Ind. 879—^Burnett v. State, 166 
N.E. 430, 201 Ind. 134. 

Ky.—Perry v. Commonwealth, 174 S. 
W,2d 422, 296 Ky. 317. 

Mo.—State v. Rector, 40 S.W.2d 639, 
642, 328 Mo. 669, quoting Corpus 
Juris. 

Ohio.—lannaci v. State, 184 N.E. 843, 
•44 Ohio App. 228. 

Tex.—^Moore v. State, 16 S.W.2d 1089, 
112 Tex.Cr. 414. 

31 C.J. p 701 note 44. 

5a Cal.—People v. McBougal, ’241 
P. 698, 74 CaLApp. 666. 

51. Ky.—Moss v. Commonwealth, 
128 S.W. 296, 138 Ky. 404. 

52. Ark.—Cabe v. State, 30 S.W.2d 
855, 182 Ark. 49. 

La.—State v. Wilson, 137 So. 67, 173 
La. 347. 

Me.—State v. Parker, 167 A, 864, 132 
Me. 137—State v. Merrill, 167 A. 
172, 132 Me. 103—State v. Skol- 
field, 29 A. 922, 86 Me. 149. 

31 C.J. p 701 note 46. 

53. Me.—State v. Robbins, 66 Me. 
324. 

Sd. U.S.—Musey v. U. S., C.C.A. 
Tex., 37 r.2d 673. 

D.C.—U. S. V. Denison, 47 P.2d 433, 
60 APP.D.C. 71. 

Ga.—McCall v. State, 150 S.B. 469, 
40 Ga.App. 543. 

Mo.—State v. Williams, 296 S.W. 156. 

Or.—State v. Dobson, 241 P. 388, 116 
Or. 459. 


Xex.—Weir v. State, 26 S.W.2d 271, 
116 Tex.Cr. 491—Shepherd v. State, 
10 S.W.2d 730, 111 Tex.Cr. 4—Boyd 
V. State, 292 S.W. 1112, 106 TexCr. 
492—Morris v. State, 279 S.W. 273, 
102 TexCr. 578—Ross v. State, 277 
S.W. 667, 102 TexCr. 364. 

31 C.J. p 701 note 48. 

55. U.S.—Hensherg v. U. S., C.C.A. 
Mo., 288 F. 870. 

CaL—^People v. Myrick, 296 P. 320, 
112 CaLApp. 117. 

31 C.J. p 701 note 49. 

Bxpresslonji luoludlug ‘‘ualawfully" 

(1) “Maliciously and mischievous¬ 
ly.”—Barber V. State, 156 N.K 819, 
199 Ind. 146. 

(2) “Voluntarily and with malice 
aforethought”—^Dickson v. State, 
113 S.W.2d 528, 134 TexCr. 22. 

(3) “Without the consent of the 
owner.”—^Hanus v. State, 163 N.E. 
'583, 30 Ohio App. 37. 

(4) Other expressions held to in¬ 
clude “unlawful” or “unlawfully** 
see 31 C.J. p 70i note 49 [a]. 

‘‘iriilawfnUy and wUlingly” as de¬ 
fective—Carter v. State, 27 S.W.2d 
821, 115 TexCr. 614. ’ 

56, Ark.—Carroll v. State, 76 S.W. 
471, 71 Ark. 403. 

31 C.J. p 701 note 60. 

67, Okl.—Fooshee v. State, 108 P. 
554, 3 Okl.Cr. 666. 

Vt—State V. Vermont Cent R. Co., 
27 Vt 103. 

i 58. Fla.—Schley v. States 37 So. 518» 
i 48 Fla. 53. 
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“contrary to the stattite.”S9 a concluding phrase 
“against the peace and dignity of the state” has 
been held not to correct an omission to aver unlaw¬ 
fulness,but there is authority to the contrary.®^ 
Where a statute makes it an offense to do an act 
“without lawful excuse” an indictment charging the 
act is done “without just cause” is sufficient as 
against the objection that it does not allege the 
act as done unlawfully or without lawful excuse.®^ 
An allegation that an act which of itself is intrin¬ 
sically lawful was done unlawfully, unless by ex¬ 
planatory statements it is specifically pointed out in 
what manner the act was done unlawfully, is in¬ 
sufficient to inform accused of the nature of the 
offense.®® It is not necessary that the word “un¬ 
lawfully” should appear in the same position in 
the information as in the statute defining the of¬ 
fense.®^ It may be used once as modifying more 
than one verb used conjunctively,®® 

*'UnlawfuUy” in an indictment or information, 
means contrary to law, and negatives the idea of 
a justifiable or excusable cause.®® 

§ 137. Statutory Offenses 

An Indictment or information for an offense created or 
defined by statute must charge the essential elements of 
the statutory offense, as by alleging the facts and cir¬ 
cumstances necessary to constitute such elements. An 


indictment insufficient to charge a particular statutory 
offense may be good If It sufficiently charges another 
offense. 

An indictment or information charging an of¬ 
fense created or defined by statute, while it may, 
in the absence of statutory restriction follow either 
the statutory or common-law form, as discussed in¬ 
fra § 139, must charge the essential elements of the 
statutory offense.®^ An indictment insufficient to 
charge a particular statutory offense generally may 
be sustained where it contains a good charge of 
another offense,®® although it may not have been 
drawn with that intention,®® as it is immaterial 
under what particular statute the indictment is 
drawn, or that there are infirmities in such statute, 
if the indictment is good under some other statute 
which is valid but an indictment which plainly 
purports to be drawn under one law is insufficient 
to charge an offense under a law of a fundamentally 
different character.^^ The fact that the circum¬ 
stances under which a particular offense is com- 
mitted render it punishable under a statute applica¬ 
ble to other offenses does not render it necessary 
to charge the crime as committed under such stat¬ 
ute but under some statutes, when the facts con¬ 
stituting the offense defined also constitute an of¬ 
fense under other statutes, the charge should be 
made under such other statutes.'^® The prosecution 


59 . Utah.—State v. Anderson, 116 P. 
2d 398, 100 Utah 468. 

MContxaxy to law,” in indictment's 

conclusion, is not sufficient—^Doss v. 
State, 133 So. 237, 23 Ala.App. 168, 
certiorari denied 123 So. 231, 220 Ala. 
80, 68 A.L..R. 712. 

Statutory requirement construed 
Statute, which provides that in¬ 
formation should not be deemed in¬ 
valid because it omitted to charge 
offense was committed contrary to 
statute, refers only to formal con¬ 
clusion characterizing crime as 
whole.—State v. Hector, 40 S.W.2d 
639, 828 Mo. 669. 

60. Ala.—Smith v. State, 136 So. 
266, 24 Ala^App. 412, conforming 
to answers to certified questions 
136 So. 265, 223 Ala. 11, and re¬ 
versed on other grounds 136 So. 
270, 223 Ala. 346. 

61. Mo.—State v. Williams, 296 S. 
W, 156. 

62. W.Va.—State v. Constable, 112 
S.E. 410, 90 W.Va. 616. 

63. Ga.—Houghlin v. State, 86 S.B. 
462, 17 GaApp. 205. 

64. Kan.—State v. Hoskinson, 96 P. 
138, 78 Kan. 183. 

65. Ark.—^Brust v. State, 240 S.W. 
1079, 153 Ark. 348. 

Mont.—State v. Jenkins, '213 P. 690, 
66 Mont. 369. 

81 C.J. p 702 note 66. 


63. N.D.—State v. Turner, 229 N. 

W. 7, 69 N.D. 229. 

66 C.J. p 45 note 18 [a]. 

Charge that aet was done ”nnlaw- 
fuUy” precludes the idea that It was 
done in a lawful manner.—Asher v. 
State, 143 N.B. 613, 194 Ind. 653, 
overruling rehearing 142 N,B. 407, 
194 Ind. 553. 

“Unlawfully” defined generally see 
the C.J.S. definition Unlawfully, 
also 68 C.J. p 44 note 5—p 47 note 
15. 

67. HL—Johnson v. People, 113 Ill. 
99. 

N.T.—People v. Thursam, 28 N.T.S. 
2d 706. 

Or.—State v. He Quan Chan, 232 P. 
619, 113 Or, 168. 

Tex.—Dennings v. State, 7 Tex.App. 
350. 

31 CJ, p 702 note 68. 

ee. U.S.—Taylor v. U. S., C.C.A.ni., 
2 F.2d 444, certiorari denied 45 S. 
Ct. 226, 68 U.S, 634, 89 L.Bd. 479. 
81 OJ. p 702 note 59. 

69. U.S.—U. S. V, Nixon, Mo., 85 S. 
Ct 49, 236 U.S. 231, 69 L..Bd. 207. 

31 aj. p 702 note 80. 

70. U.S.—Williams v. U. S., CaL, 18 
S.Ct 92. 168 U.S. 882, 42 L.Ed. -509 
—^Buckner v. Hudspeth, C.C.A. 
Kan., 105 P.2d 393—U. S. v. Aufl- 
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tin-Bagley Corporation, D.C.N.T., 
24 P.2d 627—U. S. v. Lucas, B.C. 
Wash., 6 P.2d 327. 

Ark.—Baker v. State, 140 S.W.2d 
1008, 200 Ark. 683. 

Cal.—^People v. Arthur, 32 P.2d 1002, 

1 Cal.App.2d, Supp., 768. 

Pa.—Commonwealth v. Lazar, 167 A. 
701, 103 Pa.Super. 417, appeal dis¬ 
missed Lazar v. Commonwealth of 
Pennsylvania, 62 S.Ct 639, 286 U. 
S. 532, 76 L.Ed. 1272. 

31 C.J. p 702 note 61. 

Zndiotment purporUng to be drawn 
under inapplicable section of a stat¬ 
ute is not invalid, if it alleges facts 
showing an offense, since the suffi¬ 
ciency of €Ln indictment is deterw- 
mined by the facts alleged.—^Taylor 
V. U. S., C.C.A.I1L, 2 P.2d 444, cer- 
tioraH denied 45 S.Ct 226, 266 U.S. 
634, 69 L.Ed. 479. 

71. U.S.—U. S. V. Stafoff, Mo., 43 S. 
Ct 197, 260 U.S. 477, 67 L.Ed. 358 
—^Hartson v. U. S., CC.A.N.Y., 14 
F.2d 561. 

7a. Or.—State v. Donahue, 144 P. 
755, 75 Or. 409, 6 A.LR. 1121, re¬ 
heard 147 P. 548. 75 Or. 409, 5 A. 
L.R. 1121. 

31 C.J. p 702 note 62. 

73. Tex.—Witherspoon v. State, Cr., 
37 S.W. 433. 

31 C.J. p 702 note 63. 
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ordinarily should be laid under the more recent of 
two statutes covering the same subject matter 
but a charge is properly framed under the statute 
in force at the time of the commission of the offense 
rather than under one going into effect since that 
dateJ^ 

Necessity and sufficiency of statement of essen¬ 
tials, As stated in Corpus Juris, which has been 
quoted and cited wth approval, an indictment for 
an offense created by statute must be framed on the 
statute, and this fact must distinctly appear on the 
face of the indictment itself; and in order that it 


shall so appear, the pleader must either charge the 
offense in the language of the act, or specifically 
set forth the facts constituting the same.*^® The 
general rule is that the charge should be so laid in 
the indictment or information as to bring the case 
precisely within the description of the offense as 
given in the statute, alleging distinctly all the ma¬ 
terial facts and circumstances necessary to consti¬ 
tute the essential requisites of the offense.77 Noth¬ 
ing is to be left to implication or intendment,^8 
or to conclusion nor can the want of direct aver¬ 
ments of material facts be supplied by argument or 


74. Ariz.—Dillard v. State, 281 P. 
337, 32 Ariz. 607. 

75. Cal.—People v. Love, 157 P. 9, 
29 Cal.App. 521. 

Tex.—Dirden v. State, 247 S.W. 870, 
93 T€X.Cr. 324. 

76. Ala.—Mastoras v. State, ISO So. 
113, 115, 2S Ala.App 123, quoting 
Corpus JtLzis, certiorari denied 180 
So. 115, 235 Ala. 519, followed in 
McGee v. State, 150 So. 123. 235 
Ala. 330, denying certiorari 180 
So. 123, 2S Ala.App. 127, and Rast 
V. State, 180 So. 894, 236 Ala. 697. 
denying certiorari ISO So. 901, 28 
Ala.App. 668. Followed in Maxey 
V. State, 180 So. 116, 28 Ala.App. 
127, Huffman v. State, ISO So. 116, 
28 Ala.App. 127, and McGee v. 
State, 180 So. 123, first case, 28 
Ala.App. 127, Rast v. State, 180 
So. 901, 28 Ala.App. 688 and Jack- 
son V. State, 182 So. 82, 28 Ala. 

' App. 233, reversed on other 
grounds 182 So. 83, 236 Ala. 75. 
Colo.—Carp v. People, €3 P.3d 1221, 

99 Colo. 477, followed in O’Toole v. 
People, 63 P.2d 1224, 99 Colo. 483— 
Compton V. People, 268 P. 577, 84 
Colo. 106—^Magee v. People, 245 P. 
708, 79 Colo. 32S—Samo v. Peo¬ 
ple, 223 P. 41, 74 Colo. 528—Tracy 
V People, 176 P. 280. 65 Colo. 226. 

Conn.—State v, Tyrell, 122 A. 924, 

100 Conn. 101. 

Ill.—People V. Rice, 50 N.E.2d 711, 
383 Ill. 5S4. 

N.C.—State v. Jackson, 11 SJS.2d 149, 
151, 218 N.C. 373. 131 A.L.R. 143, 
quoting Coxpns juris—State v. 
Maslm, 143 S.E. S, 195 N.C. 587, 

31 C.J. p 703 note 85. 

77- U.S.—^L^edbetter v. U. S., Iowa, 
18 S.Ct. 774, 170 U.S. 606, 42 L.Bd. 
1162—Parmer v. U. S., ac.A.Okl., 
128 P.2d 970—Harris v. U. S., C. 
CA.MO., 104 P.2d 41—Hale v. U. 
S., jC.C-A.W.Va, 89 F.2d 578— 
^^JSodford w U. S., C.C.A.Ark., 77 
^F.2d, 861-^White v. U. S., C.C.A. 
OkL, 67 F.2d 71—U. S. v. Bisen- 
minger, D.CI>al., 16 F.2d 816— 
Cooper V. TJ. S., C.aA.N.J., 299 F. 

•^8. t ! 1 « ♦ 

Alk-^oit V. State. 183 So. 180, 24 
Ala.App. 18L , , 


Arlz.—^Borderland Const, Co. v. 
State, 68 P.2d 207, 49 Ariz. 523— 
Thompson v. State, 216 P. 1074, 25 
Anz. 314. 

Del.—State v. Vandenburg, 198 A. 
701, 703, 9 W.W.Harr. 320, quoting 
Corpus Juris. 

Ga.—Massey v. State, 192 S.E. 660, 
56 Ga.App. 368. 

Idaho.—State v. Sedam, 107 P.2d 
1065, 1067, 62 Idaho 26, citing Cor¬ 
pus Juris. 

Ill.—People V. Powell, 1*87 N.B. 419, 
353 Ill. 682—People v. Lake, 164 
N.B. 167, 332 Ill. 617—People v. 
Sheldon. 162 N.B. 567, 322 Ill, 70 
—People V- Lewis, 149 N.B. 817, 
319 Ill. 154—^People v. Martin, 145 
N.B. 395, 314 Ill. 110—People v. 
Barnes, 145 N.B. 391, 314 Ill. 140. 
Ky.—Qravitt v. Commonwealth, 33 S. 

W.2d 553. 232 Ky. 432. 

La.—State v. Gendusa, 182 So. 559, 
190 La. 422. 

I Me.—State v, Peterson, 4 A.2d 835, 
136 Me. 165—^State v. Conant, 126 
A. 838, 124 Me. 198. 

Miss.—State v. Sam, 122 So. 101, 
154 Miss. 14. 

Mo.—State v. Cox, 300 S.W. 746, 318 
Mo. 657—State v. Small, 280 S.W. 
1033, 313 Mo. 66—State v. Huber, 
263 S.W. 94, 304 Mo. 15—State v. 
Ruznak, App., 15 S.W.2d 349—State 
v. Sikes, App., 281 S.W. 142. 

Neb.—Veneziano v. State, 297 N.W. 
920, 139 Neb. 526—^Dickens v. 

State, 296 N.W. 869, 139 Neb. 163— 
Chadek v. State, 294 N.W. 384, 138 
Neb. 626—Dutlel v. State, 284 N. 
W. 321, 135 Neb. 811—^Trosper v. 
State. 258 N.W. 62, 128 Neb. 165— 
State V. Halbert, 212 N.W. 33, 115 
Neb. 194—Knothe v. State, 211 N. 
W. 619, 115 ^eb. 119—^Barton v. 
State, 197 N.W. 423, 111 Neb. 673. 
N.J.—State V. Bllenstein, 2 A.2d 454, 
121 N.J.Law 804. 

N.T.—People v. Thursam, 23 N.T.S. 
2d 706. 

N.C.—State v. Howley, 16 S.B.2d 705, 
220 N.C. 113—State v. Cole. 163 
S.E. 594, 202 N.C. 592—State v. 
Edwards, ISO S.B. 10, 190 N.a 
322. 

Okl.—Hart v. State, 60 P.2d 411, 59 
OkLCr. 396—Davis v. State, 52 

1032 , 


P.2d 96, 58 Okl.Cr. 268—Saucerman 
V. State, 238 P. 228, 31 OkLCr. 272 
—^Wear v. State, 236 P. 271, 30 
Okl.Cr. 118—Furrh v. State, 226 
P. 1065, 27 OkLCr. 283. 

Philippine.—^U. S. v. Salcedo, 4 Phil¬ 
ippine 234. 

Tex.—Baker v. State, 106 S.W.2d 
308, 132 Tex.Cr. 527, followed in 
106 S.W.2d 312, 132 Tex.Cr. 654— 
Anderson v. State, 106 S.W.2d 268, 
132 Tex.Cr. 37. 

Vt—State V. Gk)sselin, 6 A.2d 14, 110 
Vt. 361—State v. Wersebe, 181 A. 
299. 107 Vt. 629, petition denied 
183 A. 490, 108 Vt. 166. 

W.Va.—Scott V. Harshbarger, 180 S. 
E. 187, 116 W.Va. 300—State v. 
Vaughan, 126 S.B. 583, 97 W.Va. 
563. 

81 C.J. p 703 note 86. 

As basis of judgment by court 

The violation of a statute must be 
so stated that on demurrer, facts 
being admitted, 4ui intelligent judg¬ 
ment can be pronounced by the court. 
—State V, Bums, 165 N.W. 846, 181 
Iowa 1098. 

Necessity of following letter or sub¬ 
stance of statute see infra $ 139. 
Necessity and sufficiency of alleging: 
Feloniousness see supra § 135. 
Intent see supra § 134. 

Knowledge or notice see supra § 
133. 

Unlawfulness see supra S 136. 

78. Del.—State v. Vandenburg, 198 
A. 701, 9 W.W.Harr, 320. 

Me.—State v. Peterson, 4 A.2d 836, 
136 Me. 165. 

Mo.—State v. Huber, 268 S,W. 94, 
304 Mo. 15. 

[ N.C.—State v. Edwards, 130 S.E. 10, 

I 190 N.C. 322. 

31 C.J. p 704 note 88. 

Rule against implication or Intend¬ 
ment generally see supra S 99. 

79. U.S.—Cooper v. U. S., C.C.A.N.J.. 
299 F. 483. 

Mo.—State v. Daggs* 17 S.W. 306, 106 
Mo. 160. 

31 C.J. 1 P 704 note 89. 

Conclusions generally see supra 9 

114. 
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inference,^® or by the conclusion “contrary to the 
form of the statute.”^! An accusation of a statu¬ 
tory offense clearly charging each and every ele¬ 
ment of the offense, and advising acoised of what 
he is to meet at the trial,jg sufficient, even though 
it gives a more detailed description of the offense 
than the statute requires,and a mere technicality 
should be ignored, except when it affects a sub¬ 
stantial right.S4 

§ 138. - Reference to, and Recital of. Stat¬ 

ute 

The statute on which the indictment or information 
Is based ordinarily need not be specifically referred to 
or recited. If It is referred to, the correct statute should 
be ^designated, although a misrecital thereof generally 
does not affect the indictment If It states facts consti¬ 
tuting an offense under any statute. 

An indictment for an offense created by a gen¬ 
eral statute need not state specifically, by partic¬ 
ular reference thereto, the statute or part thereof 
violated by the acts alleged to be a crime, since 
the court will take judicial notice thereof,and this 
rule applies although the statute is amended, as to 

80. Me.—State v. Peterson, 4 A.2d 
S35. 136 Me. 165. 

81 C.J. p 704 note 90. 

81- U.S.—Hale v. U. S.. CaA.W.Va.. 

89 P.2d 678—Woodford v. U. S., C, 
aA.Ark., 77 P.2d 861. 

Mont—State v. Smith, 194 P. 131, 

68 Mont. 567. 

31 C.J. p 704 note 91. 

82. U.S.—May v. U. S., Mo., 199 F. 

42, 117 C.C.A. 420, certiorari de- 
nied.33 S.Ct. 406, 227 U.S. 678, 67 
L.Ed: 700. 

Arlz.—^Borderland Const. Co, v. State, 

68 P.2d 2(f7, 49 Ariz. 523. 

Cal.—^People v. Humphrey, 81 P,2d 
688, 27 Cal.App.2d 631. 

La.—State v. Dark, 196 So. 47, 195 
La. 139. 

Pa,—Commonwealth v. Rabert, 6 Pa. 

Dlst. & Co. 293, 11 Lehig^h Co.L.J. 

186. 

Utah.—State v. Swan, 88 P. 12, 81 
Utah 336. 

Greater liberality in determining 
■nAoienoy of allegations is allowed 
under a statute permitting indict¬ 
ment or information to be drawn “in 
the words of the enactment'* or “in 
any words sufficient to give the ac¬ 
cused notice of the offense."—^Peo¬ 
ple V. Humphrey, 81 P.2d 688, 27 
CaLApp.2d 631. 

Pact that charging part is limit¬ 
ed to speoillo acts deemed to con¬ 
stitute a violation of the statute, 
without a’ general charge that the 
statute has been violated, does > not 
make the indictment bad.—State v. 

Rolfi 167 H.W. 658, 140 Minn.' 190, 

L.R,A.1918D 1096. > 


punishment and procedure, during the time for 
which the offense is laid,®^ and although there are 
several statutory provisions to which the charge 
might refer.®® The same rule applies to a special 
or local statute which is as public within the bound¬ 
aries it embraces as the provisions of a general stat¬ 
ute throughout the state.®® A private statute, how¬ 
ever, must be recited.®® 

If a statute contains several provisions, the vio¬ 
lation of any one of which is an offense, the facts 
should be so stated in the indictment as to make it 
apparent which provision is relied on;®i but an in¬ 
dictment for only one of several misdemeanors cre¬ 
ated by a single statute need not negative those 
not charged.®® The date of the taking effect of 
the statute need not be averred in order to show 
that the offense was committed before its enact¬ 
ment.®® 

Sufficiency. Where the statute is specifically re¬ 
ferred to, the correct statute in force at the time, 
and under which the proceeding is brought, should 
be designated,®^ and a reference to a section of the 
statute will be construed as meaning the section then 

88. Ky.—^Anderson v. Common¬ 

wealth, 117 S.W. 364. 

N.M.—State v, Anderson, 56 P.2'd 
1134, 1138, 40 N.M. 173, citing Cor¬ 
pus Jozis. 

Judicial notice of statute other than 
that on which charge is based see 
supra $ 113. 

87. Iowa.—State v. Heyelts, 38 N. 

W. 377, 74 Iowa 499. 

SS. Pa.—Commonwealth v. Sabo, ^8 
Pa.Super. 166. 

89. Ky.—^Riley v. Commonwealth, 
193 S.W. 667, 175 Ky. S3. 

31 C.J. p 702 note 67. 

90. N.C.—State v. Heaton, 77 N.C. 
506. 

Pa.—Commonwealth v. Rabert, 6 Pa. 
Dist. & Co. 293, 11 Lehigh Co.L.J. 
186. 

31 C.J. p 703 note 68. 

91. CaL—People v. MandeU, 95 P.2d 
704, 707, 85 Cal.App.2d 368, quot¬ 
ing Corpus juris. 

N.J.—State V. Whitaker, 146 A. 42, 

7 N.J.M1SC. 395. ' 

31 C.J. p 703 note 69. 

92. N.J.—State V. McGovern, 87 A. 
81, 84 N.J.Law 444. 

93. Mass.—Commonwealth v. Keefe, 
7 Gray 332. 

N.y.—People V, Reed, 47 Barb. 235. 
N.C.—State v. Chandler, 9 N.C. 439. 
Averment of time of ofCense in case 
I of recent statute see supra § 128. 

94. Iowa.—State v. Albertson, 288 
N.W. 64, 227 Iowa 302. 

Mo.—State v. Kirby, 168 S-W. 746, 
260 Mo. 120. 

N.M.—State v. Anderson, _66 R2d 


83. Ala.—^Harper v. State, 102 So. 
65. 20 Ala.App. 824, certiorari de¬ 
nied Ex parte State ex reL Attor¬ 
ney General, 102 So. 58, 212 Ala. 
123. 

Cal.—People v. Bishop, 201 P. 328. 
54 Cal-App. 129. 

84. Utah.—State v. Swan, 88 P. 12, 
31 Utah 336. 

Objections to indictment or infor¬ 
mation see infra §§ 193-218. 

85. U.S.—Holmes v. U. S., C.C.A. 
Neb,, 134 P.2d 126—Smith v. John¬ 
ston. C.C.A.Cal., 83 F.2d 321—Lurie 
v. U. S., C.C.A,Mich., 20 F.2d 689, 
certiorari denied 48 S.Ct. 121, 275 
U.S. 663, 72 L.Bd. 428—U. S. v. 
Hammer, D.C.N.Y.. 299 F. 1011, af¬ 
firmed, C.C.A., Ham mer v. U. S., 6 
F.2d 786. 

Ga.—^Lee v. State, 191 S.B. 256, 184 
Ga. 327—Griffin v. State, 41 S.B. 
997, 115 Ga. 677. 

IlL—^People V. Schneider, 178 N.B. 
84, 345 Ill. 410. 

Mich.—^People v. Hopper, 264 N.W. 
849, 274 Mich. 418—People v. 

Mum, 190 N.W. 666, 220 Mich. 655. 
N.J.—^Diament v. Novaria, 199 A. 
625, 120 N.J.Law 317—Kluczek v. 
State, 178 A. 682, 116 N^.Law 105 
—^Jamieson v. IMartin, 123 A. 857, 
99 N.J.Law 608i—Mayey v. State, 
45 A. 624, 64 N.J.Law 323. 

N.M.—State v. Anderson, 66 P.2d 
1134, 1138., 40 N.M. 173, citing Cor- 
’ pus Juris. 

Pa.—Commonwealth v. ,SabOi 83 Pa- 
Super, 166. ^ U 
81 C-J. P 702 note 66. 
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in force but a reference which is too indefinite 
to determine the statute referred to is insufficient.^® 
It is not necessary to employ the technical designa¬ 
tion of the legislature in referring to its enact¬ 
ments.®'^ Where the reference is by the title and 
date of adoption of the statute, it is sufficient to de¬ 
note the law embodied in the statute as modified by 
its amendments and supplements.®® 

Effect of misrecitaL As a general rule, a mis- 
recital of the statute does not avoid the indictment 
where the facts stated constitute an offense under 
any statute,®® especially w’here the objection is 
raised after plea of g^ilty.^ The misrecital may 
be rejected as surplusage,® at least where the con¬ 
clusion is generally as “contrary to the statute in 
such case made and provided.”® However, the in¬ 
dictment may be invalidated by a material misre¬ 
cital of the statute, where reference to the statute 
must be considered for the purpose of suppl 3 ring an 
insufficient description of the offense, and the ef¬ 


fect of the erroneous citation is to mislead or fail 
to inform accused fully and clearly of the charge 
he has to meet.^ 

§ 139. -Following Language of Statute 

a. Necessity 

b. Where statute employs disjunctive 

language 

c. Sufficiency of statutory language in 

general 

d. Identification of offense 

e. Statement of manner, means, and oth¬ 

er circumstances 

f. Common-law offenses affected by stat¬ 

ute 

Where statute employs technical or 
generic terms 

h. Where statutory language may in¬ 
clude innocent acts 

L Where statutory language is indirect 
or states conclusion 


1134, 1188, 40 N.M. 173, quoting 
Gorpns Juris. 

SpecilLo act or sootloa. isurtead of 
j^nsxal sootioiL 

Pa.—Common wealth v. McCarthy, 18 
Wash.Co. 182. 

In easo of private statate it Is 
sufficient if the statute is set forth 
by chapter and date and its ma¬ 
terial provisions are incorporated. 
—State V. Heaton, 77 N.C. 605. 

3bL Xowa, under the express provi-i 
810 ns of Acts 43rd Gen.Assemb. c 
266 6 2, Code § 13732-c2. an indict¬ 
ment, In order sufficiently to chargre 
an offense, may refer to the section 
or subsection of the statute defin¬ 
ing: the crime charged, and in deter¬ 
mining the sufficiency of such in¬ 
dictment, the court must have re¬ 
gard to such reference.—State v. 
Johnson. 237 N.W. 622, 212 Iowa 
1197. 

95. Ohio.—Oshe v. State. 87 Ohio St. 
494. 

96. Okl.—Smith v. State, 115 P. 611. 

5 OkLCr. 708. 

31 C.J. p 70S note 77. 

97. Ala.—Block v. State, 66 Ala. 
493. 

31 C.J. p 703 note 73. 

99. N.J .—State v. Cooney, 60 A. 60, 
72 N.J.Law 76. 

Omissioii to refer to latest revi¬ 
sion of the statutes cannot be re¬ 
garded as a failure to charge ac¬ 
cused with the commission of an 
offense against a known law.—State 
V. Wright. 144 S.W. 175, 161 Mo. 
App. 597. 

9ft. US.—<2apone v. U S.. C.aA. 111 ., 
51 P,2d 609—Harper v. U. S., C.C. 
AArk., 2T' 'P.2d 77—J'ohnson v. 


Biddle. C.C.AKan.. 12 P.2d 366, 
affirming, D.C., Ex parte Johnson, 
3 P.2d 705—Taylor v. U. S., C.C.A. 
HL. 2 F.2d 444—U S. v. Critten¬ 
den, D.C.N.T., 24 P.Supp. 84—^Bx 
parte King. B.C-Ga., 200 P. 622. 
N.M.—State v. Anderson, 56 P.2d 
1134, 1138. 40 N.M. 173, citing Cor¬ 
pus Juris. 

N.Y.—People v. Willcox, 37 N.Y.S.2d 
127—^People V. Walbridge, 6 Cow. 
512. 

Okl.—Randall v. State, 243 P. 983, 33 
OkLCr. 262. 

Pa.—Commonwealth v. Ginsberg, 18 
A2d 121, 143 Pa.Super. 317—Com¬ 
monwealth V. Bessemer & L. E. R. 
Co., 36 Pa.Super. 540—Common¬ 
wealth V, Gushlnski, 10 Pa.Dist 
& Co. 202, 24 Liuz.Lieg.Reg. 373. 
Tenn.—Harris v. State, 3 Lea 324. 

31 C.J. p 703 note 79. 

Season for role 

”The statement that the facts vio¬ 
late a certain section of the statute 
is nothing more than the pleader's 
conclusion, which may or may not 
be correct, and neither adds nor 
detracts from the allegations,"—^Har¬ 
per V. U. S., C.C.AArk., 27 P.2d 77, 
79. 

1. XJ.S,—^Ex iiarte King, D.C.Ga., 200 
P. 622. 

2. U.S.—Johnson v, Biddle, C.C.A 
Kan., 12 P.2d 366, affirming, D.C., 
Ex parte Johnson, 3 P.2d 706— 
U. S. V. Ford. D.C.Ohio, 263 P. 
449, affirmed. C.aA, 281 P. 298, 
certiorari granted 43 S.Gt 90, 260 
U.S. 715, 67 L.Ed, 478, 43 S.Ct. 90, 
260 U.S. 714, 67 L.Ed. 478, re¬ 
versed on other grounds 44 S,Ct. 
300. 264 U.S. 239. 68 L.Bd. 668— 
Ex parte King, D.C.Ga., 200 P. 
622. 


Mich.—^People v. Robertson, 3 N.W. 
2d 26, 301 Mich. 100—People v. 
Netzel, 294 N.W. 708, 295 Mich. 
363, certiorari denied Netzel v. 
People of State of Michigan, 61 
S.Ct. 1116, 813 U.S. 592, 85 L.Ed. 
1546. 

Miss.—White v. State, 153 So. 387, 
169 Miss. 332. 

N.Y.—^People v. Adler, 160 N.Y.S. 
539, 174 App.I)iv. 301—People v. 
Willcox. 37 N.Y.S.2d 127. 

Statutory reference hy number in 
an information which is not entire¬ 
ly applicable or is incorrectly stated 
is mere "surplusage," and not prej¬ 
udicial to accused or binding on the 
prosecution in the event that the 
charge is substantially %et forth in 
the wording of the statute.—^People 
V. Willcox, supra. 

3. Md.—Rawlings v. State, 2 Md. 

201 . 

Mass.—Commonwealth v. Burke, 15 
Gray 408. 

N.J.—^Mayer v. State, 45 A 624, 64 
N.J.Law 323. 

81 C.J. p 703 note 81. 

Contrary to form of said statute 
A material variance has been held 
fatal where the conclusion is "con¬ 
trary to the form of the said stat¬ 
ute."—^Rawlings v. State, 2 Md. 201. 

A U.S.—Johnson v. Biddle, C.C.A 
Kan., 12 P,2d 366, affirming. D.C, 
3 P.2d 706—U. S. V. Goodwin, C.C. 
N.H., 20 P. 237. 

Mass.—CommonwecLlth v. Washburn, 
128 Mass. 421—Commonwealth v. 
Anonymous, 6 Gray 489. 

N.J,—^Diament v. Novaria, 199 A 
626, 120 N.J.Law 817—^Kluczek v. 
State. 178 A 632, 115 N.JJEiaw 105. 
81 C.J. p 703 note 84. 
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a. Necessity 

The language of the statute defining the offense must 
be followed either in letter or In substance in an Indict¬ 
ment or Information. 

Either the letter or the substance of the statute 
defining the offense must be followed,® it being held 
in some cases in general terms that an indictment 
for a crime unknown at the common law must fol¬ 
low the statute,® or that the precise words of the 
statute must be employed,*^ and it is usually the 


better practice so to do.® As a general rule, how¬ 
ever, it is not necessary that the exact language of 
the statute be strictly followed.® It is sufficient to 
use words equivalent to the statutory words,^® or 
words which are of more extensive signification 
than, or inclusive of, the statutory terms,or which 
are of similar import,^® or of the same meaning^® 
in their common acceptation,or which substantial¬ 
ly follow the statutory words,i® or state them with 
substantial accuracy and certainty to a reasonable 


S. U.S.—Troutman v. U. S., C.C.A. 

Colo., 100 F.2d 628. 

La.—State v. Antoine, 180 So. 465. 
189 La. 619. 

Me.—State v. Dumais, 15 A2d 289, 
137 Me. 95—State v. Bushey, 61 A 
972, 96 Me. 151. 

Miss.—State v. Hinton, 104 So. 364. 
139 Miss. 513. 

Mont.—State v. Shannon, 26 P.2d 
360, 95 Mont. 280. 

Neb.—^Dickens v. State, 296 N.W, 869, 
139 Neb. 163—^Dutiel v. State. 284 
N.W. 321, 135 Neb. 811—State ▼. 
Halbert. 212 N.W. 33, 116 Neb. 
194—Knothe v. State, 211 N.W. 
619, 115 Neb. 119—^Barton v. State, 
197 N.W. 423, 111 Neb. 673. 

N.J.—State V. Tilton, 140 A 21, 104 
N.J.Law 268. 

N.C.—State v. Maslin, 143 S.H. 3, 195 
N.C. 637—State v. Heaton, 81 N.C. 
543. j 

Va.—Commonwealth v. Doss, 167 S. 
B. 371, 159 Va. 968—Gilreath v.* 
Commonwealth, 118 S.B. 100, 136 
Va. 709. 

W.Va.—State v. McCoy, 7 S.H.2d 89, 
122 W.Va. 54, certiorari denied 
61 S.Ct. 59, 311 U.S. 683, 85 L.Bd. 
441. 

31 aJ. p 704 note 96. 

Belates only to desoriptioiL of of¬ 
fense 

Rule that, since no statutory form 
is provided, indictment for a statu¬ 
tory offense must charge it substan¬ 
tially in language of statute, relates 
to description of offense only.—Ex 
parte Wideman, 104 So. 440, 213 Ala. 
170, denying certiorari Wideman v. 
State, 104 So. 438, 20 Ala.App. 422. 

S, U.S.—^Ackley v. U. S., Mo., 200 F, 
217, 118 C.C.A 403. 

7. U.S.—U. S. V. Bisenminger, D.C. 
Del., 16 F.2d 816. 

Pa.—^Hamilton v. Commonwealth, 3 
Penr. & W. 142. 

S.C.—State v. Henderson, 30 S.C.L. 
179—State v. Cheatwoo^ 20 S.C.L. 
459. 

Va.—Commonwealth v. Doss, 167 S. 
B. 371, 169 Va. 968—Howel v. Com¬ 
monwealth, 5 Gratt 664, 46 Va. 
664. 

Precise technical' language of stat- 
vM should be used in alleging es¬ 
sential facts and circumstances.— 


U. S. V. Bisenminger, D.C.Del, 16 P. 
2d 816. 

8. U.S.—Kotrba v. U. S., C.C.AI11., 
62 F.2d 234. 

Neb.—^MacDonald v. State, 246 N.W. 
716, 124 Neb. 832. 

Tex.—^Maedgen v. State, 104 S.W.2d 
618, 132 Tex.Cr. 397. 

31 C.J. p 705 note 99. 

Where language and meaning of 
statute are understood not only 
from its face, but from previous ju¬ 
dicial interpretation, an indictment 
should not depart from such lan¬ 
guage.—Allen V. State, 262 S:W. 602, 
97 Tex.Cr. 467. 

Practice of substituting other 
words for the precise language of the 
statute should be adopted only with 
caution.—Commonwealth v. Doss, 167 
S.B. 371, 169 Va. 968. 

9. Miss.—Ousley v. State, 122 So. 
731, 154 Miss. 451. 

Mo.—State v. Carter, 64 S.W.2d 687. 

Formal and technical words of 
statute defining offense are dispensa¬ 
ble in indictment.—State v. Snowden, 
145 So. 622, 164 Miss. 613. 

10. Ala.—Caton v. State. 103 So. 
312, 20 Ala.App. 509. 

Fla.—^Lamb v. State, 107 So. 630, 
90 FIcl 844, stay of mandate grant¬ 
ed 107 So. 535, 91 Fla. 396—Hall 
V. State, 107 So. 246. 90 Fla. 719— 
Akin V. State, 98 So. 609, 86 Fla. 
564. 

Ind.—^Ehulkner v. State. 141 N.E. 514, 
193 Ind. 663. 

Iowa.—State v. Decker. 196 N.W. 600, 
197 Iowa 41. 

La.—State v. Jackson, 111 So 486, 
163 La. 34—State v. McClellan, 98 
So. 748, 155 La. 37. 31 AL.R. 627. 
Miss.—State v. Snowden, 145 So. 
622, 164 Miss. 613. 

Neb.—Dickens v. State. 296 N.W. 869, 
139 Neb. 163—^MacD^onald v. State, 
246 N.W. 716, 124 Neb. 332—Cooper 
V. State, 243 N.W. 837, 841, 123 
Neb. 606, citing Corpus Juris. 

N.M.—State v. Rogers, 247 P. 828, 
833, 31 N.M. 485, citing Corpus Ju¬ 
ris. 

Tenn.—Watson v. State, 12 S.W.2d 
375, 158 Tenn. 212. 

Tex.—^Maedgen v. State, 104 S.W.2d 
518, 132 Tex.Cr. 397—^Allen v. 

State. 262 S.W. 502, 97 Tex.Cr. 467. 
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Va.—^Sink v. Commonwealth, 147 S.R 
231, 152 Va. 1002. 

31 C.J. p 705 note 1. 

11. Neb.—Cooper v. State, 243 N.W. 

837, 123 Neb. 605. 

31 C.J. p 706 note 2. 

IS. Cal.—People v. Jarvis, 27 F.2d 
77, 135 CaLApp. 288, certiorari de¬ 
nied Jarvis V. People of State of 
California 54 S.Ct 627. 291 U.S. 
648, 78 L.Bd. 1044. 

La.—State v. Leonard, 110 So. 567, 
162 La. 367. 

Mo.—State v. Carter. 64 S.W.2d 687 
—State V. Hoffman, 297 S.W. 388. 
N.J.—^Dziatkiewlcz v. Town of Ma¬ 
plewood. 178 A 206, 115 N.J.Law 
37—^Levine v. State, 166 A 300, 
110 N.J.Law 467, affirming 160 A 
820, 10 N.J.Misc. 840. 

Okl.—Sudderth v. State, 282 P. 1109, 
46 Okl.Cr. 260—State v. Williams, 
281 P. 321, 44 Okl.Cr. 480—Gault 
V. State, 274 P. 687, 42 Okl.Cr. 89 
—Martin v. State, 250 P. 552, 35 
OkLCr. 248. 

Tex.—Townsend v. State, 51 S.W.2d 
696, 121 Tex.Cr. 79. 

Va.—Commonwealth v. Doss, 167 R 

B. 371, 159 Va. 968. 

81 C.J. p 706 note 3. 

Kaargusge of similar import mot 
repugnant to the words of the stat¬ 
ute is sufficient.—State v. Carter, 
Mo., 64 S.W.2d 687—State v. Evans, 
Mo., 270 S.W. 684. 

I& Ala.—^McQueen v. State, App., 
13 So. 2d 59, certiorari denied. Sup., 
13 So. 2d 61. 

Kan.—State v. Davidson, 105 P.2d 
876, 152 Kan. 460. 

Ky.—Commonwealth v. Congleton. 

101 S.W.2d 210, 267 Ky. 22. 

Okl.—Sweat v. State, 101 P.2d £48, 
69 OkLCr. 229. 

31 CJ. p 706 note 4. 

14b Neb.—^MacDonald v. State, 246 
N.W. 716, 124 Neb. 332—Cooper v. 
State, 243 N.W, 837, 123 Neb. 60S. 
31 C.J. p 706 note 5. 

15. U.S.—U. S. V. Kushner, C.C.A 
N.Y., 135 F.2d 668, certiorari denied 
Kushner v. U. S., 63 S.Ct. 1449. 320 
U.S. 212, 87 L.Bd. 1850, rehearing 
denied 64 S.Ct 32—Smith v. U. S.. 

C. C.AArk., 83 F.2d 631—Kotrba v. 
U. S.. C.aAIU., 62 P.2d 234—En- 
ritLue Rivera y. U. S., C.C.APuerto 
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intendment and the language of the statute need 
not be employed if all the essential elements there¬ 
in described are clearly set out in the indictment or 
information.^^ Jt has been held that all the words 
of the statute need not be employed,^® as where the 
words omitted are not descriptive of the offense, 
and that additional words may be inserted,-® or that 
a specific, instead of a generic, term may be used,^^ ! 
but where superfluous allegations added show a 
case not within the statute, the several allegations 
become repugnant to each other, and the indict¬ 
ment is bad.-2 Where the words of the statute are 
peculiarly descriptive of the nature of the offense,-^ 
or have a technical meaning at common law, they 
should be followed, being the only terms to express, 
in apt and legal language, the nature and character 
of the crime.-^ Where, however, the statute de¬ 
fines an offense without the use of technical terms 


employed at common law, it is not necessary that 
such technical terms be employed in the indict- 
ment.25 

b. Where Statute Employs Disjunctive Lan- 
gnage 

An Indictment for the commission of two or more 
acts, stated disjunctively in the statute, should generally 
charge them conjunctively, unless the words of the stat¬ 
ute are repugnant or synonymous, or unless the statute 
permits a disjunctive or alternative pleading. 

Where a statute makes punishable various acts 
and mentions them disjunctively, an indictment 
charging the commission of two or more of such 
acts in one count must generally charge them con¬ 
junctively,^® and such a charge is sufficient,^7 un¬ 
less, as has been held, the words of the statute 
when so employed are repugnant^S or synony¬ 
mous and it has been held that the conjunc- 


Rico, 57 F.2d S16—Capone v, U. S., 
C.C.A.I11.. 55 F.2d 927, certiorari 
denied 52 S.Ct 503, 285 U.S. 553. 76 
liEd. 1288—Stokes v. U. S., C.C. 
A.MO.. 39 P.2d 440—^Myers v. U. S., 
CC.A.Neb., 15 P.2d 977—U. S. v. 
Ozark Canners Aas'n, D.C.Ark., 61 
F.Supp. 150. 

Ala—Nix V. State. 166 So. 716, 27 
Ala.App. 94, certiorari denied 166 
So. 719, 232 Ala. 53—^Morris t. 
State. 142 So. 592. 25 Ala.App. 156. 
Arte.—^Thompson v. State, 216 P. 
1074, 25 Ariz. 314. 

Ark.^lark v. State. 276 S.W- 849. 
169 Ark, 717—Rosier v. State, 260 
S.W^ 4D4, 163 Ark. 513. 

Cal.—People v. Burke, 70 P.2d 953, 
22 Cal.App.2d 280—^People ▼. Hop- 
wood, 19 P.2d 824. 130 CaLApp. 168 
—People V. Waller, 222 P. 171, 64 
Cal.App. 396. 

Fla.—^Dj-ess v. State, 161 So. 708, 113 
Fla. 417—Sallas v. State. 124 So. 
27, 98 Fla. 464—^Lamb v. State, 107 
So. 530. 90 Fla- 844, stay of man¬ 
date granted 107 So. 535, 91 Fla. 
396—Hall V. State, 107 So. 246, 
90 Pla. 719—Jackson v. State, 99 
So. 648, 87 Fla. 262—Akin v. State, 
98 So. 609. 86 Fla. 564. 

Irtd.—Wertheimer v. State, 169 N.E. 
40. 201 Ind. 572. 68 A.L.II. 178— 
Partlow V. State, 166 N.E. 661, 20L 
Ind. 207. 

Iowa.—State v. Blackled^re^ 243 N.W. 
534. 216 Iowa 199. 

Ky.—^htcGeor^re v. Commonwealth, 35 
S.W.2a 530, 237 Ky. 358—Head v. 
Commonwealth, 276 S.W. 1061, 211 
TTy. 41. 

La.—^State ▼. Digdlormo, 9 So.2d 221, 
260 La. 896—State v. Wilson, 137 
' So: 173 La. 347—State v. Cole, 

565. 161 La. 827. 

V. Pelletier, 144 A. 206, 
449 ;^ ' 

v? BMaha^ 82 A.2d 477. 
iQdMi-Msomine^iwealY^^ Bracy, 46 


N.E 2d 580—Commonwealth v. 
Pentz, 143 N.E. 322, 247 Hass. 600. 
Miss.—State v. Needham, ISO So. 
786. 182 Miss. 663, 116 A.L.R. 1100 
—Smith V. State, 172 So. 132, 177 
Miss. 731. 

N.J.—State V. Au^stlne, 191 A. 805, 
15 N.J.Misc. 401. 

Pa.—Commonwealth v, Greene, 40 
Pa.Dlst & Co. 646. 57 Montg.Co. 
68 . 

S.D.—State v. Hoven. 195 N.W. 838, 
47 S,D. 50. 

31 C.J. p 706 note 6. 

16. Idaho.—State v. George, 258 P. 
551, 44 Idaho 173, certiorari denied 
George v. State of Idaho, 48 S.Ct 
83, 275 U.S. 544, 72 L.Ed. 417. 

Philippine.—U. S. v. Vecina, 4 Phil¬ 
ippine 529. 

31 C.J. p 707 note 7. 

17. U.S.—Stumbo v. U, S., C.C.A. 
Ky., 90 P.2d 828, certiorari denied 
58 S.Ct 282, 302 U.S. 755, 82 L. 
Ed. 584—Matcbok v. U. S., C-CA-N. 
J„ 60 F,2d 266—Webster v. U. S., 
C.C.AMO., 59 P.2d 683, certiorari 
denied 53 S.Ct 81, 287 U.S, 629, 77 
L.Ed. 545- 

Cal.—^People v. Cockrill, 210 P, 78, 62 
CaLApp. 22, affirmed Cockrill v. 
People of State of California, 46 
act 490, 268 U.S. 258, 69 L.Ed. 
944. 

Colo.—Sarno v. People, 223 P. 41, 74 
Colo. 528. 

D.C.—Tatum v. U. 3^ 110 F.2d 656. 
71 App.D.C. 393. 

Okl.—Connard v. State, 36 P.2d 278, 
56 Okl.Cr. 134. followed in 35 P.2d 
280, 56 OkLCr. 137, and Waid v. 
State. 25 P.2d 280, 56 OkLCr. 138 
—Maples V. State, 235 P. 264, 30 
Okl.Cr. 151—Santlno v. State,. 232 
P. 859* 29 Okl.Cr. 149. 

31 C.J. p 707 note S. 

la N.C.—State v. Britt 68 S.B. 

1056, 150 N,C. 811.' 

31 C.J. p 707 note 9. 

1036 


19. Mo.—State v. Cobb. 87 S.W. 551, 
113 Mo.App. 156. 

20. Me.—State v. Robbins, 66 Ma 
324. 

31 C.J. p 707 note 11. 

21. Ga.—^Harrison v. State, 107 S.B. 
90, 26 Ga.App. 645. 

Tex.—State v. Lange, 22 Tex. 691. 

22. Ala.—State v. Mahan, 2 Ala. 340. 
2a Ky.—^Keser v. Commonwealth, 

275 S.W. 886, 210 Ky. 383—Walker 
V. Commonwealth, 247 S.W. 7, 197 
Ky. 266. 

31 ax p 707 note 13. 

24. Conn.—State v. Nichols, 8 Conn- 
496. 

31 C.X p 707 note 14. 

26. Ark.—Guest v. State, 19 Ark. 
405. 

2a Ark.—Cooper v. State, 37 Ark. 
412. 

Fla.—Croft v. State, 146 So. 649, 109 
Fla. 188. 

Md.—Stearns v. State, 32 A. 282, 81 
Md. 341. 

N.J.—State V. Flynn, 72 A. 296, 76 
N.J.Law 473. 

N.C.—State v. Williams. 185 S.B. 661, 
210 N.C. 159. 

31 aJ. p 707 note 17. 

Disjnjictlve or altexnatlTe charge 
held fatal 

N.C.—State v. Williams, supra. 

27. U.S.—Stockslager v. U. S., Alas¬ 
ka, 116 P. 690, 54 aC-A. 46. 

Alaska.—U. S. v. Soon. 7 Alaska, 820. 
Ariz.—^Dutton v. Territory, 108 P. 
224. 13 Ariz. 7. 

Ma—State v. Curtis, 172 S.W. 619, 
185 Mo.App. 594. 

2a N.X—State v. Flynn, 72 A. 296 
76 N.XLaw 473. 

31 ax P 707 note 18. 

29. Kan.—State v. Rafferty, 67 P.2d 
1011, 146 Ka^ 795—Sta1j6,v. Dpvf* 
las,,269 P. 656, 657, 124 Kan. ^ 
Goxpiis gtuds. 
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tive statement even of words which are repugnant 
or contradictory will not affect the pleading, if they 
are not part of the substance of the offense.^O Some 
statutes, however, authorize such pleading in the 
disjunctive or alternative and where the gist 
of an offense is the failure to do something which 
it is duty of accused to do, and the statute is in 
the alternative, an indictment or information fol¬ 
lowing the language of the statute is sufficient.32 
Moreover, it has been stated that the better rule is 
that the use of the disjunctive is fatal only where 
uncertainty results, and not where one term is used 
as explaining or illustrating the other, or where 
the language of the statute makes either an attempt 
or procurement of an act, or the act itself in the 


alternative, indictable.^^ it is sufficient to charge 
one or more of the acts stated disjunctively in the 
statute without alleging them all conjunctively.^^ 

c. Sufficiency of Statutory Language in Gen¬ 
eral 

As a general rule, an Indictment or Information 
charging a statutory offense is sufficient where It follows 
the language of the statute, or, as more accurately stat¬ 
ed, where it follows the language of a statute which de¬ 
fines and describes the offense, or contains all that is 
essentia] to constitute the crime and apprise accused 
of Its nature. 

It is frequently stated, as a general rule, either 
with reference to statutory misdemeanors,^® or to 
statutory offenses generally,^® that a charge is suf- 


—State v. Tiemann, App., 253 S. 
W. 453. 

IT.J.—State v, Flynn, 72 A. 296, 76 N. 

J.Law 473. 

21 G.J. p 707 note 19. 

30. Mo.—State v. Flint, 62 Mo, 393 
—State V. Fitzsimmons, 30 Mo. 
236—State v. Curtis, 172 S.W. 619, 
185 Mo.App. 594. 

31. Ala.—Glenn v. State, 60 Ala. 104 
— ^Nixon V. State, 66 Ala. 120— 
Horton v. State, 63 Ala. 488. 

Colo.—Wilson V. People, 84 P.2d 463, 
103 Colo. 150. 

W.Va.—State v. Jarrett, 194 am 1, 
119 W.Va. 432. 

21 CJ. p 708 note 21. 

Alternative not denoxinoed by statute 
An indictment chargrmg an offense 
In the alternative which includes one 
alternative not denounced by statute 
does not meet the requirement that 
indictment for an offense created by 
the statute must state the offense in 
the languag'e of the statute or by 
facts bringrinsr the offense within the 
description of the statute without 
Implication, intendment, or conclu- 
■sion.—Mastoras v. State, 180 So. 113, 
28 Ala.App. 123, certiorari denied 180 
So. 116, 235 Ala. 619, followed in Me- i 
•Gee V. State, 180 So. 123, 235 Ala. 
S30, denying* certiorari 180 So. 123, 
28 Ala.App. 127, and Hast v. State, 
180 So. 8M, 236 Ala. 697, denying 
certiorari 180 So. 901, 28 Ala.App. 
'668. Followed in Maxey v. State, 
180 So. 116, 28 Ala.App. 127, Huff¬ 
man V. State, 180 So. 116, 28 Ala.App. 
127, and McGee v. State, 180 So. 123, 
Arst case 28 Ala.App. 127, Hast v. 
State, 180 So. 901, 28 Ala.App. 668, 
and Jackson v. State, 182 So. >82, 28 
Ala. App. 283, reversed on other 
ground 182 So. 83, 236 Ala. 76. 
Disjunctive and alternative allega¬ 
tions generally see supra fi 101. 

32 . R.I.—state v. Smith, 72 A. 710, 
29 R.I. 613. 

'Xex.^mith V. State, 144 S.W.2d 281, 
140 Tex.Cr. 217—Byrd v. State, 162 
S.W. 360, 72 Tex,Cr. 242.- 


33. U.S.—U. S. V. Potter, C.C.Mich., 
27 P.Cas.No.16,077. 6 McLean 182. 

Ala.—^Fealy v. Birmingham, 73 So. 

296, 15 Ala.App. 367. 

N.C.—State v. Van Doran, 14 S.E. 32, 
109 N.C. 864. 

Joinder of alternative phases of 
same statutory offense in single 
count see infra S 166. 

34. Cal.—People v. Lawlor, 131 P. 
63, 21 CaLApp. 63. 

Iowa.—State v. Gardinar, 215 N.W. 
758. 205 Iowa 30. 

Md.—Miggins v. State, 184 A. 911, 
170 Md. 454. 

Tex—Jordan v. State, 131 S.W. 639, 
60 Tex.Cr. 178. 

31 C.J. p 708 note 26. 

35. Ala.—Collins v. State, 186 So. 
779, 28 AlaApp. 400. 

Ark,—Huff V, State, 261 S,W. 664, 164 
Ark. 211. 

D.C.—Chesevoir v. District of Colum¬ 
bia, 29 F.2d 798, 68 App.D.C. 268. 
N.J. — State V. Bradway, 190 A 778, 
118 N.J.Law 17. 

31 C.J. p 708 note 28. 

33. U.S.—Freeman v, U. S„ C.C.A 
Ga., 86 F.2d 243, certiorari denied 
57 S.Ct 323, 299 U.S. 616, 81 L.Bd. 
464—Galatas v. U. S., C.C.AMo., 
80 F.2d 15, certiorari denied 56 S. 
Ct. 674, 297 U.S. 711, 80 L.Bd. 998, 
Farmer v. U. S., 56 S.Ct. 674, 297 

U. S. 711, 80. L.Ed. 998, and Mulloy 

V. U. S., 66 S.Ct. 676, 297 U.S. 
711, 80 L.Ed. 998—U. S. v. Moly- 
neaux, C.C.A,N.Y., 55 F.2d 912— 
Brown v. Fitzgerald, C.C.ACaI., 39 
F.2d 870—Wendell v. U. S., C.C.A 
Md. 34 F.2d 92, certiorari denied 
Leiken v. U. S., 280 U.S. 689. 60 
S.Ct. 37,» 74 L.Ed. 637—^Anderqon 
V. U.' S., aCAIll., 11 F.2d. 938— 
Case V. U. S.. C.C.A.Or.. 6 F.2d 630 
—^Newton Tea & Spice Co. v. U. 
S., C.C.AOhio, 288 F. 476. 

Ala—Gideon v. State, 181 So. 126, 
28 AlAApp. 177, certiorari denied 
181 So. 127, 286 Ala 126—Finley, v. 
State, 181 So. 128, 28 AlaApp. 161, 
certiorari demed'181 .So. 125, 236 
Ala 161—Jordan v. Btate^ 166 So. 


642, 26 AlaApp. 122, citing Corpus 
Juris, certiorari denied 156 So. 644, 
229 Ala. 297—Holt v. State, 132 So. 
180, 24 AlaApp. 181—^Lindsey v. 
State, 128 So. 209, 23 AlaApp. 411, 
certiorari denied 128 So. 210, 221 
Ala 175. 

Ark.—Calhoun v. State, 21 S.W.2d 
606, 180 Ark. 397—Myers v. State, 
270 S.W. 959, 168 Aric. 498—Wil¬ 
liams V. State, 256 S.W. 354, 161 
Ark. 383—State v. Western Union 
Telegraph Co., 254 S.W. 838, 160 
Ark. 444—^Lemon v. State, 19 Ark. 
jL71. 

CaL—^Ex parte Berto, 285 P. 735, 195 
Cal. 774—People v. Mitchell, 104 P. 
2d 645, 40 Cal.App.2d 204—People 
V. Harvey. 29 P,2d 787, 136 Cal. 
App. 761—^People v. Jarvis, 27 P. 
2d 77, 135 CaLApp. 288, certiorari 
denied Jarvis v. People of State 
of Galifomla 64 S.Ct 527, 291 

U. S. 648, 78 L.Bd. 1044—People 

V. Sianes, 26 P.2d 487, 134 CaLApp. 
366—People v. Green, 223 P. 1004, 
65 CaLApp. 234, 

Colo.—^People v. Fontuccio, 216 P. 
146, 73 Colo. 288. 

Conn.—State v. Moran, 121 A 277, 
99 Conn. 116, 36 AL.R. 862. 
Del.—State V. Adair. 156 A 358, 4 

W. W.Harr. 685. 

Ga—^Morris v. State, 2 S.E.2d 240, 

’ 59 GaApp. 304. 

Idiho—State v. Huff. 67 P.2d 1080, 
56 Idaho 662—State v. Brooks, 288 
P. 894, 49 Idaho 404—State v. 

George, 258 P. 651. 44 Idaho 1^3, 
certiorari denied George v. State 
of Idaho, 48 S.Ct. 83, 275 U.S. 544, 
72 L.Ed. 417. 

IlL—People V. Rice, 50 N.B.2d 711, 
383 m. 684—People v. fcolegrove, 
187 N.E. 913, 364 HI. 164—People 
V. Love, 142 N.E. 204, 810 IlL 558 
—People V. Poe^ 26 N.B.2d 416, 304 
IlLApp. 601—^People v. Begley, 27C 
Ill^pp. 197. 

Ind.—State v. Harden, 46 N.E.2d 605 
—Hitch V. State, 4 N.E. 2d 134, 210 
Ind. 688—Crumley v. State, 184 N. 
,E. 533, 204 Ind. 396. 
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ficient which follows the language of the statute 
creating the offense; and it has been held that, if 
accused insists on greater particularity, it is in¬ 
cumbent on him to show that from the obvious 
intention of the legislature or known principles of 
law the particular case forms an exception to the 
general rulc.^"^ 


The application of this general rule, however, de¬ 
pends on the statute being a valid one,^^ ^nd on 
the manner in which the statute defines the of¬ 
fense,and a more accurate statement of the rule 
is that it is sufficient to follow the language of the 
statute in those cases in which the statute fully 
defines and describes the offense,^® or if the charge 


Iowa.—State v. Prear, 203 N.W. 255.1 
139 Iowa 1063. ' 

Ky.—Commonwealth v. Ban^y, 165 
S.W.2d 337, 291 Ky. 721—Robert-i 
son V. Commonwealth, 107 S.TV’.2d 
292, 269 Ky. 317—Commonwealth 

V. Black, 20 S.W.2d 741, 230 Ky. 
677—Clay v. Commonwealth, 291 
S.W. 41. 218 Ky. 233—Bailey v. 
Commonwealth, 254 S.W. 897, 200 
Ky. 271. 

Me.—State v. Strout. 167 A. 859. 132 
Me. 134—State v. Conant, 126 A. 
S38, 124 Me. 198. i 

Md.—^Abramson v. State, 175 A. 593,1 
167 Md. 531—State v. Lassoto- 
vitch, 159 A. 362, 162 Md. 147, 81 
A.L 1 .R. 69—^Wentz v. State, 150 A. 
278, 159 Md. 161—HIcken v. State. 
126 A- 123, 146 Md. 251. 

Mass.—Commonwealth v. Ballou, 186 
K.E. 494, 283 Mass. 304. 

Mich.—People v. Smith. 203 N.W. 

869, 231 Mich. 221. 

Misa—State v. Needham, 180 So. 

786, 182 Miss. 663. 116 A.L.R. 1100. 
Mo.—State v. Dildine, 51 S.W.2d 1, 
330 Mo. 766—State v. Maher, 124 S. 

W. 2d 679, 232 Mo.App. 998—Kella 
v. Bradley. 84 S.W.2d 653, 229 Mo. 
App. 821. 

Mont—State v. Shannon, 26 P.2d 360, 
95 Mont 280. 

Nev.-^tate v. Mills, 279 P. 759, 52 
Nev. 10. 

N.J.—State V. Morris, 121 A. 290, 
98 N.J.Liaw 621, affirmed 124 A. 
926, 99 N.J.Law 526—State v. Au¬ 
gustine, 191 A. 805, 15 N.J.Mi8C. 
401. 

N.M.—State v. Shedoudy, 118 P.2d 
280, 45 N.M. 516—State v. Alston, 
212 P. 1031, 28 N.M. 379. 

N.C.—State v. Gregory, 27 S.E.2d 
140, 223 N.C 415—State v. Wil¬ 
liams, 186 S.B. 661. 210 N.C. 169. 
Okl.—Saucerman v. State, 238 P. 228, 
31 Okl.Cr. 272—^Purrh v. State, 226 
P. 1066, 27 Okl.Cr. 283. 

Or.—State v. Kubll. 244 P. 512, 118 
Or. 5—State v. Lee, 21 P. 465, 17 
Or. 488. 

S.D.—State v. Lynch, 210 N.W. 988, 
50 S.D. 664, reversed on other 
grounds 217 N.W. 391, 52 S.D. 321. 
Ter.—^Archey v. State, 59 S.W.2d 406, 
123 Ter.Cr. 458. 

Wash.—State v. Stuhr, 96 P.2d 479, 1 
Wash.2d 521—State v. Chamber^ 
lain, 232 P. 337. 132 Wash. 520— 
0 'State V. Soluri^ 231 P. 782, 132 
‘ 'Wafifli. U9.’ ^ 

W.Va.)—rState v. McCoy, 7 S.E.2d 89, 
122 W.Ya, 5^ ieerliotarl denied 61' 


S.CL 59, 311 U.S. 683, 85 L.Ed. 
441—State v. Nazel, 156 S E. 45, 
109 W.Va 617—State v. McKinnie, 
145 S.E. 604, 106 W.Va. 299—State 
V. Masters, 144 S.E. 718, 106 W. 
Va 46—State v. Brown, 132 S.E, 
366, 101 W.Va 160—State v. Sim¬ 
mons. 129 S.E. 757. 99 W.Va 702. 
Wia—Rosenberg v. State, 249 N.W. 

541, 212 Wis. 434. 

31 C.J. p 708 note 29. 

**ThB reason underlying this gen¬ 
eral holding is that the statutory 
terms have been usually sufficient to 
fully inform the accused of the spe¬ 
cific act charged against him.”— 
State V. Simmons, 129 S.E. 757, 759, 
99 W-Va 702. 

Zt is intxlnsleally no objection to 
indictment that the charge follows 
the language of the statute.—S. v. 
White, C.C.N.Y., 171 P. 775. 

37, Ark.—^Lemofi v. State, 19 Ark. 
171. 

Md.—^Parkinson v. State, 14 Md. 184, 
74 Am.D. 522. 

31 C.J. p 714 note 87. 

sa N.Y.—People v. West, 12 N.B. 
610, 106 N.Y. 293, 60 Am.R. 452. 

Zf material error occurs in the 
language of the statute as published, 
an indictment is not sufficient which 
follows the published statute.—State 
V. Marshall. 14 Ala 411—31 C.J. p 
710 note 39. 

3», U.S.—Dunne v. U. S., CCA. 

Minn., 138 P.2d 137. 

Me.—State v. Strout, 167 A. 859, 182 
Me. 134. 

Or.—State v. Bailey, 236 P. 1053, 115 
Or. 428. 

40. U.S.—Potter v. U. S., Masa, 15 
S.Ct. 144, 155 U.S. 438. 89 LBd. 214 
—Dunne v. U. S., C.CA.Minn., 138 
P.2d 137—U. S. V. Lewis, aC.A. 
Ind., 110 F.2d 460, certiorari denied 
Lewis V. U. S., 60 S.Ct 1077, 310 
U.S. 634, 84 L.Ed. 1404 and 60 S. 
Ct. 1078, 310 U.S. 684, 84 L.Ed. 
1404—Taran v. U. S., CCA.Mlnn., 
88 P.2d 54 'Cralatas v. U. S., C.C. 
A.Mo., 80 P.2d 15, certldrari denied 
56 S.Ct 574, 297 U.a 711, 80 L. 
Ed, 998, Parmer v. U. S., 56 S.Ct. 
674, 297 U.S. 711. 80 L.Bd. 998, and 
Mulloy V. U. S., 56 S.Ct 575. 297 
U.S. 711, 80 L.Ed. 998—Peck v. U. 
S., CC.A.I11,, 65 F.2d 59, certiorari 
denied 54 S.Ct. 229, 290 U.S, 701, 
78 UBd. 603. 

Ala—^Dutton v. State, 148 So. 876, 25 
AlaApp. 472. 
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CaL—People v. Green, 223 P. 1004, 
65 Cal.App. 234. 

Colo.—Schraeder v. People, 216 P. 
869, 73 Colo. 400. 

Ill.—People v. Donaldson, 173 N.B. 
357, 341 Ill. 369—People v. Brown, 
168 N.B. 289, 336 Ill. 257—People 
V. Slade, 48 N.E 2d 795, 319 Ill. 
App. 114—^People v. Sprague, 6 N. 
E.2d 296, 288 Ill.App. >360—People 
V. Eaton, 233 Ill.App. 504. 

Ind.—Meinnis v. State, 189 N.B. 521, 
206 Ind. 404—^Lodyga v. State, 179 
N.E. 542, 203 Ind. 494—Weisen- 
berger v. State, 175 N.E. 238, 202 
Ind. 424—Sanford v. State, 152 N. 
B. 814, 198 Ind. 198—Morgan v. 
State, 161 NE. 98, 197 Ind. 374— 
Marsh v. State, 150 N.E. 773, 197 
Ind. 261—^Hicks v. State, 150 N.R 
759, 197 Ind. 294—Scheerer v. 

State, 149 N.B. 892, 197 Ind. 155— 
Fronezak v. State, 149 N.E. 725, 
197 Ind. 48—^Anderson v. State, 
145 N.E. 311, 195 Ind. 329—Asher 
V. State, 142 N.K 407, 194 Ind. 663, 
petition overruled 143 N.B. 613, 
194 Ind. 558—Faulkner v. State, 
141 N.B. 514, 193 Ind. 663. 

Iowa—State v. Sexsmith, 206 N.W. 

100, 200 Iowa 1244. 

Kan.—State v. Blaser, 26 P.2d 593, 
138 Kan. 447—State v. Goodrich, 
15 P.2d 434, 136 Kan. 277. 

Ky.—Commonwealth v. Bandy, 165 
S.W.2d 337, 291 Ky. 721—Shackle¬ 
ford V. Commonwealth, 109 S.W.2d 
13, 270 Ky. 60—Commonwealth v. 
Congleton, 101 S.W.2d 210, 267 Ky. 
22—Cohan v. Commonwealth, 89 
S.W.2d 872, 262 Ky. 80—Common¬ 
wealth V. Fain, 58 S.W.2d 642, 248 
Ky. 383—Head v. Commonwealth, 
276 S.W. 1061, 211 Ky. 41—Com¬ 
monwealth V. Garner, 27,5 S.W. 
126, 210 Ky. 439. 

La—State v. Augusta, 7 So. 2d 177, 
199 Lia 896—State v. Goldstein, 
174 So. 573, 187 La 353—State v. 
Porter, 146 So. 465, 176 La 673. 
3Mo.— State V. Ferris, 16 S.W.2d 96, 
322 Mo. 1—State v. Sparks, App., 
278 S.W. 1073, transferred, see 
Sup., 268 S.W. 51. 

Neb.—Pandolfo v. State, 234 N.W. 
488, 120 Neb. 616—^Howard v. 

State, 192 N.W. 505, 109 Neb. 817 
—Gordon v. State, 109 N.W. 764, 
77 Neb. 416. 

Nev.—Kelly v. State, 89 P.2d 1, 69 
Nev. 190. 

N.J.—State V. Bradway, 190 A. 778, 
118 N.J.IAW 17—^Dziatkiewicz v. 
Town of Maplewood, 178 A. 205, 
115 N.J.Law 87—Levine v. Stata 
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following the statutory language contains all that 
is essential to constitute the crime and apprise ac¬ 
cused of the nature of the crime charged,or to 
enable the court to determine on what statute the 
charge is founded.**^ 

The use of the exact language of the statute is 
not always sufficient, as there are cases that require 


greater particularity, either from the obvious in¬ 
tention of the legislature or from the application 
of known principles of law.^^ In order that a 
charge in the language of the statute may be suf¬ 
ficient, the words of the statute must fully, direct¬ 
ly, and expressly, without any uncertainty or am¬ 
biguity, set forth all the elements necessary to con¬ 
stitute the offense intended to be punished,even. 


166 A. 300, 110 N.J.Law 467, af¬ 
firming 160 A. 820, 10 N.J.Misc. 
840. 

IT.D.—State V. Mott, 205 N.W. 234, 
53 N.D. 222. 

Okl.—Allen V. State, 72 P.3d 616, 63 
Okl.Or. 16—Oldham v. State, 277 
P. 254, 43 Okl.Cr. 108. 

Or.—State v. Tollefson, 16 P.2d 625, 
142 Or. 192—State v. Nesmith, -300 
P. 356, 136 Or. 593—State v. Burke, 
269 P. 869, 126 Or. 651, rehearing 
denied 270 P. 756, 126 Or. 651, and I 
appeal dismissed Burke v. State of 
Oregon, 49 S.Ct 262, 279 U.S. 811, 
73 Li.B3d. 971—State v. Lockwood, I 
268 P. 1016, 126 Or. 118~State v. 
Bailey, 236 P. 1053, 115 Or. 428. 
Tex.—^Archey v. State, 59 S,W.2d 
406, 123 Tex Cr. 458—Clark v. 

State, 12 S.W.2d 792, 111 Tex.Cr. 
384—Ford v. State, 2 S.W.2d 265, 
108 Tex.Cr. 626—Bush v. State. 260 
S.W. 574, 97 Tex.Cr. 219. 

Utah.—State v. Durfee, 290 P. 962, | 
77 Utah 1. 

Wash.—State v. Howard, 2*88 P. 236, 
157 Wash. 183—State v. Misetrich. 
215 P. 13, 124 Wash. 470. 

31 C.J. p 709 note 30. 

Brief general desoxiption of the of¬ 
fense in the language of the statute 
Is sufllcient.—^Robertson v. Common¬ 
wealth. 107 S.W.2d 292, 269 Ky. *317 
^Allen V. Commonwealth, 198 S.W. 
896, 178 Ky, 260—Commonwealth v. 
Schatzman, 82 S.W. 238, 118 Ky. 624, 
26 Ky.L. 508. 

41. U.S.—^Ledbetter v. U. S., Iowa, 
18 S.Ct. 774, 170 U.S. 606, 42 L.Ed. 
1162—Smith V. U, S„ C.C.A.Ark., 
83 P.2d 631—Baas v. U. S.. C.C.A. 
La., 26 P.2d 294—Blain v. U. S., C. 
C.A.Iowa, 22 P.2d 393—U. S. v. 
Ozark Canners Ass'n, DC Ark., 51 
P.Supp. 150—U. S, V. Dedof, D.C. 
Pa.. 42 F.Supp. 67—Miller v. U. S., 
C.C.A.Miss., 288 F. 816. 

Cal—^People v. Sianes, 25 P.2d 487, 
134 CaLApp. 2'55. 

Del—State v. Vandenburg, 2 A.2d 
916, 9 W.WJHarr. 498. 

P.C.—U. S. V. Henderson, 121 P.2d 
75, 73 App.D.C. 369. 

Fla—Finch v. State. 156 So. 489, 116 
Fla. 437—^McGuire y. State, 143 
So. 766, 106 Fla. 934. 

UL—^People v. Klem^n> 48 N.E.2d 
9'57—People v. Chiafreddo, 44 N.E. 
2d 88-8, 381 Ill 214—People v. Sim¬ 
mons, 166 N.E. 96, >334 Ill 524— 
People V. Love, 142 204, 310 

111 558. 


Iowa—State v. Sexsmith, 206 N.W. 
100, 200 Iowa 1244. 

Ky.—^Allen v. Commonwealth, 198 S. 
W. 896, 178 Ky. 250—Common¬ 

wealth V. Schatzman. 82 S.W. 238, 
118 Ky. 624. 26 Ky.L. 508. 

La—State v. Dark, 196 So. 47, 195 
La 139. 

Md.—Bosco V. State, 146 A. *238, 157 
Md. 407. 

Minn.—State v. Omodt, 269 N.W. 360, 
198 Minn. 165. 

Mo.—State v. Bums, 172 S.W.2d 269 

^ —State V. Page, 58 S.W.2d 293. 
332 Mo. 89—State v. Toombs, 25 
S.W.2d 101. 324 Mo. 819—State v. 
Moore, 279 S.W. 134, 311 Mo. 531— 
State V. Fenley, 276 S.W. 36, 309 
Mo. 620—State v. Brown, 262 S.W. 
710, 304 Mo. 78—State v. Ander¬ 
son, 250 S.W. 68, 298 Mo. 382— 
Ex parte Kamstrom, 249 S.W. 595, 
297 Mo. 384—State v. Maher, 124 
S.W.2d 679, 232 Mo.App. 998. 

N.J,—State V. Tilton. 140 A. 21, 104 
N.J.Law 268—State v. Augustine, 
191 A. 803. 15 N.J.Misc. 401. 

N.T,—^People v. Parson, 155 N.E. 72*4, 
244 N.T. 413, affirming 218 N.Y.S. 
41, 218 App.Div. 488. 

N.C.—State v. Cole, 163 S.E. 694, 202 
N.C. 592. 

OkL—Wood V. State. 116 P.2d 734, 72 
Okl.Cr. 347—^Handley v. State, 102 
P.2d 947, 69 Okl.Cr. 321—Connard 
V. State, 35 P.2d 278, 56 Okl.Cr. 134 
—Hickey v. State, 14 P.2d 424, 64 
OkLCr. 78—Payne v. State, 6 P:2d 
1073, 63 OkLCr. 37—Clark v. State, 
263 P. 679, 39 OkLCr. 116—Smith 
V. State, 240 P. 143, 32 OkLCr. 121 
—Rhodes v. State, 234 P. 646, 30 
Okl.Cr. 2—^Lumpkin v. State, 219 
P, 157, 25 OkLCr. lO^S. 

Or.—State v. B3ncald, 285 P. 1105, 
133 Or. 95, rehearing denied 288 
P. 1016, 133 Or. 96—State v. Burke, 
270 P. 756, 126 Or. 651, denying re¬ 
hearing 269 P. 869, 126 Or. 651, ap¬ 
peal dismissed Burke v. State, 49 
S.Ct 262, 279 U.S. 811, 73 L.Ed. 
971—State .V. Lee Wye, 263 P. 60. 
12-3 Or. 595—State v. Tovrea, 261 
P. 431, 123 Or. 231. 

Pa.—Commonwealth v. Widovich, 93 
Pa. Super. 323—Commonwealth v. 
Zotter, 17 Lehigh CO.L.J. 824, af¬ 
firmed 200 A. 264, 181 Pa.Super. 
•296. 

Philippine.—^U. S. v. Grant, 18 Phil¬ 
ippine 122—^U. S. v. Salcedo, 4 
Philippine 234. 
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Tenn.—Jordan v. State, 3 S.W.2d 
159, 156 Tenn. 509. 

VL—State v. Wersebe, 181 A. 299, 
107 Vt. 529, petition denied 183 A. 
490, 108 Vt 156—State v. Perkins, 
92 A. 1, 88 Vt 121—State v. Ban¬ 
ister, 65 A. 586, 79 Vt 524. 

Va.—Hagood v. Commonwealth, 162 
S.E. 10, 157 Va. 918, dissenting 
opinion 162 S.E. 601. 167 Va. 918. 
Wash.—State v. Larson, 34 P.2d 456, 
178 Wash. 227—State v. Comer, 17 
P.2d 643, 171 Wash. 26—State v. 
Lawrence, 6 P.2d 263, 166 Wash. 
508—State v. Randall, 182 P. 575, 
107 Wash. 695. 

W.Va.—State v. Williams. 151 S.E. 

852, 108 W.Va. 625. 

Wis.—^Unger v. State, 284 N.W. 18, 
231 Wis. 8—^Rosenberg v. State, 
249 N.W. 541, 212 Wis. 434. 

31 C.J. p 709 note 31. 

More ^XemeoLts thaa statnia ra- 
gtniras need not be alleged.—^Kelly v. 
State. 89 P.2d 1, 59 Nev. 190. 

40. Miss.—State v. Needham, 180 
So. 786, 116 A.L.R. 1100. 

N.C—State v. Maslin, 143 S.E. 3, 195 
N.C. 637. 

Or.—State v. Gauthier, 231 P. 141, 
113 Or. 297. 

Utah.—State v. Williamson, 62 P. 
1022, 22 Utah 248. 

43. Colo.—Schraeder v. People, 215 
P. 869, 73 Colo. 400. 

Tex.—Stanford v. State, 268 S.W. 
161, 99 Tex.Cr. Ill—Allen v. State, 
262 S.W. 602, 97 Tex.Cr. 467— 
Bush V. State, 260 S.W. 574, 97 
Tex.Cr. 219. 

44. U.S.—Smith v. U. S., CC.A.Ark., 
83 F.2d 631-Mulloney v. U. S., C. 

C. A.Mass., 79 F.2d 566, affirming, 

D. C., U. S. V. Mulloney, '8 F.Supp. 
674—^Azuma Kubo v. U. S., C.CjL 
Cal., 31 F.2d 88—Aroniss v. U. S., 
C.aA.N.J., 13 F.24^ 620—Dell'Aira 

V. U. S.. C.aA.Cal., 10 F.2d 102. 
Alaska—^U. S. v. Pearce, 7 Alaska 

341. 

CaL—People v. Waller, 222 P. 171, 
64 CaLApp. 390. 

Idaho.—State v. Bowman, 235 P. 577, 
40 Idaho 470. 

Ill.—People V. Rice, 60 N.B.2d 711, 
383 IlL 584—^People v. Chiafreddo, 
44 N.E.2d 888, 381 IlL 2141 
Ky.—Commonwealth v. Black, 20 S. 

W. 2d 741, 230 Ky. 677. 

La—State v. Dark, 196 So. 47, 185 
La 139. 

31 C.J. p 710 note 32. 
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it is held, in the case of misdemeanors,^^ and must 
state all the material facts and circumstances em¬ 
braced m the definition of the offense.^® If nec¬ 
essary elements of the offense are not embraced in 
the statutory definition, they must be added by oth¬ 
er averments.'*^ 

Matter neciatiring offense. Where descriptive 
matter inserted in the indictment in addition to the 
language of the statute negatives the offense which 
is attempted to be charged, the indictment is in¬ 
sufficient.^ ^ 

Statutes defining sufficiency. Under the express 
provisions of some statutes, an indictment or in¬ 
formation which charges a crime substantially in 
the language of the statute defining the offense is 
sufficient.'*^ Such a statute means something more 
than a recognition of the general rule already in 
force.50 Under other statutes the indictment is 


sufficient if it states the offense in the language of 
the statute, or so plainly that its nature may be 
easily understood,or if ever>"thing is stated which 
it is necessary to prove.®^ 

Constitutional provisions. The rule that a charge 
following the language of the statute is sufficient is 
subject to those provisions of the federal and state 
constitutions designed for the protection of life, lib¬ 
erty, and property,53 and to the constitutional re¬ 
quirement that accused shall be informed of the 
nature and cause of the accusation against him.54 

(L Identification of Offense 

Accused must be apprised of the crime charged with 
reasonable certainty, and If the language of the statute 
is Insufficient for this purpose further averments of the 
facts and circumstances must be made. 

The same certainty is required in indictments on 
statutes as at common law,®^ that is that the of- 


U.S.—Evans v. XJ. S., Pa., 14 S. 
Ct. 934, 153 U.S. 584, 38 L.Ed; 830 
—^U. S. V. Baltimore & O. H. Co., 
D.C.Va, 153 F. 997. 

.Ua.—Collins v. State, 185 So. 779, 
- 28 AlaApp. 400. 

Ill.—People V. Rice, 60 N.E.2d 711, 
383 Ill. 584. 

Utah.—State v. Topham, 123 P. 
888, *41 Utah 39. 

31 C.J. p 710 note 34. 

47. U.S.—U. S. V. Murphy, D.CAla., 
50 F.2d 455. 

Ala,--Doss V. State, 123 So. 237, 243, 
23 Ala.App. 168, citing' Oorpna Jtu 
sis, and certiorari denied 123 So. 
231, 220 Ala. 30, -68 A.L.R. 712. 
Alaslca.—^U. S. v. Pearce, 7 Alaska 
241. 

Ark.—Calhoun v. State, 21 S.W.2d 
606. 180 Ark. 897. 

Conn,—State v. Moran, 121 A. 277, 
99 Conn. 115, 36 A.L..R. 862. 

Del.—State v. Morrow, 10 A.2d 530, 1 
Terry 363. 

Idaho.—State v. Bowman, 236 P. 577, 
40 Idaho 470. 

N’.O.—State v. Cole, 163 S.B. 594, 597, 
202 N.C. 592, citing Cprpos Juris. 
Or.—State v. Lee, 21 P. 455, 17 Or. 
488. 

Tenn.—^Jordan v. State, 3 S.W.2d 159, 
156 Tenn. 509—State v. Ladd, 2 
Swan 229. 

Utah.—State v. Gesas, 163 P. 366, 
49 Utah 181. 

31 C.J. p 710 note 36. 

48L W.Va.—State v. Massle, 78 S. 
E ;582. 72 W.Va. 444, 47 L.R.A..N. 
S., 679. 

4 ^, Pa.—Commonwealth v. Camp- 
iMi,>176'A. 246, 116 Pa.Super. 180 
—Oommon^sWLlth v. Gaertner, 20 
.•'.Ba.DlSt Co. 148—Commonwealth 

V. Mack, 19' Pa.Dist. & Co., 616, 
366,'affirmed 170 A. 
429, 111 Pa,Super. 494. 

31 C.J. p 710 < 


The purpose of such a statute is 
to accomplish substantial Justice by 
ascertaining whether accused is 
guilty or innocent, rather than to 
recognize the force of legal niceties 
and technicalities.—Commonwealth 
V. Campbell. 176 A. 246, 116 Pa.Su¬ 
per. ISO. 

Sash provisloiL is of general appli¬ 
cation, and no stricter rule will be 
applied to an information than to an 
indictment.—Commonwealth v. Mich- 
ails, 43 Pa.Dist & Co. 221. 

sa Colo.—^Highley v. People, 177 P. 
975, 65 Colo. 497. 

X6 must he applied to all informa- 
tlons except where in doing so they 
fail to give accused notice of the na¬ 
ture and cause of the accusation 
against him.—^Highley v. People, su¬ 
pra. 

51. Cal.—^People v. Pierce, 96 P.2d 
784, 14 Cal.2d 639—People v. 
Mitchell, 104 P.2d 545, 40 Cal.App. 
2d 204—^People v. Beesly, 6 P.2d 
114, 119 Cal.App. 82, petition de¬ 
nied 6 P.2d 970, 119 Cal.App. 82. 
Ga.—Snead v. State, 139 S.E 812, 
165 Ga. 44—^Mell v. State, App., 25 
S.E.2d 142—Roberts v. State, 123 
S.E. 151, 33 Ga.App. 339. 

La.—State v. Kendrick, 13 So.2d 387. 
Wis,—Unger v. State, 284 N.W. 18, 
231 Wls. 8. 

31 C.J, p 710 note 43. 

CkmstructioaL of provision, 

(1) Such statutory' provision 
means that an indlctnient conform¬ 
ing substantially thereto will be suf- 
dcient, but it was not designed to 
deny accus^ tb^ right to know 
enough of the p^icui^ir fa^ts con¬ 
stituting the alleged^* offense to en¬ 
able him to prepare for trial.—^Mell 
V. State, Ga.APP.» 25 S.E.2d 142. 

<2) The words- **or so plainly that 
the nature of the offense charged 

104Q 


may easily be understood by the Ju¬ 
ry,'* were intended to cover statu¬ 
tory offenses which cannot be de¬ 
scribed in the language of the stat¬ 
ute.—^Mell v. State, supra. 

Applies only to crime under special 
statute 

Statute, providing that' indictment 
following language of statute or 
containing words unequivocally con¬ 
veying meaning of statute is suffi¬ 
cient, applies only to crime covered 
by a special statute and not to gen¬ 
eral statute which covers many of¬ 
fenses, since accused would not then 
be informed of the nature and ,cause 
of accusation against him as re¬ 
quired by the Constitution.—State v. 
Kendrick, La.., 13 So.2d 387. 

62. Tex.—Maedgen v. State, 104 S. 

W.2d 618, 132 Tex.Cr, 397. 

63. Colo.—Stoltz V. People, 14»8 P. 
865, 59 Colo. 34*2. 

64. Mo.—State v. Hilton, 164 S.W. 
729, 248 Mo. 522. 

Okl.—^aucerman v. State, 238 P. 228, 
31 Okl.Cr. 272. 

Or.—State v. Burke. 270 P. 766, 126 
Or. 651, denying rehearing 269 P. 
869, 126 Or. 651, appeal dismissed 
Burke v. State, 49 S.Ct 262, 279 U. 
S. 811, 72 L.Bd. 971—State v. 
Lockwood, 268 P. 1016, 126 Or. 118. 
W.Va.—State v. Williams, 151 S.E 
862, 108 W.Va. 525. 

Constitutional requirement generally 
see supra $ 90. 

XAdlctmeiLt foUo-wlag laaignaga of 
statute which speolfloaUy dalines of- 
fause sufficiently complies ''^ith the 
constitutional requirement.—fetate v, 
Hilton, 154 S.W. 729, 248 Mo. 522. 
66. Ala.—Batre, -y. State, 18 Ala. 119. 
Me.—Sta^e v. Famham, 112 A. 268, 
119 Me. 54L. 

Pa.—Commonwealth v. , Miller, 2 
]E^r&.Eq.Cas. 480. 

Certainty generally see supra 5 100. 
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fense should be charged, in accordance with the 
language of the statute, with sufficient definite aver¬ 
ments to apprise accused with reasonable certainty 
and particularity of the crime with which he is 
charged,^® and where the statute does not suffi¬ 
ciently define the act or acts constituting the of¬ 
fense so as to give accused information of the na¬ 
ture and cause of the accusation, further averments 
of the facts and circumstances conveying such in¬ 
formation must be made,®*^ and the indictment must 
be framed with such certainty that a judgment may 
be pleaded in bar to any subsequent prosecution for 
the same offense.®* So, where a statute is ellipti¬ 
cal and the true intent must be ascertained from a 
consideration of the other portions thereof, or oth¬ 
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er statutes, the indictment must allege the crime 
according to the true intent of the statute.®^ 

e. Statement of Manner, Means, and Other Cir- 
cnzELstances 

Partfculars as to the manner or means, place or 
circumstance, of the commission of the crime, ordinarily 
need not be stated where the statutory language has been 
used. 

Particulars as to manner or means, place or cir¬ 
cumstance, need not in general be added to the stat¬ 
utory definition.®^ They must, however, be stated 
when necessary to distinguish one instance from an- 
other,®! as where the act in question constitutes an 
offense only when done under certain conditions or 
circumstances,®^ or in a certain manner,®® and in 
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56. U.S.—Ledbetter v. U. S., lowa^ 
18 S.Ct 774, 170 U.S. 606. 42 L.EcL 
116-2—Foster v. U. S., C.C.A.N.M., 
76 F2d 183—Blain v. U. S, C.C.A. 
Iowa, 22 F 2d 393—Jarl v. U. S., C. 
CA.Neb., 19 F.2d 891—Myers v. U. 
S., C.CA.Neb., 16 F.2d 977. 

Ohio.—Halper v. State, 173 N.E. 253, 
36 Ohio App. 331. 

“An indictment . . . which 
merely follows the langruasre of the 
statute which defines the crime, is 
not good, even though it contains ev¬ 
ery ingrredlent of the statutory def¬ 
inition, unless it charges the offense 
with precision and certainty and 
leaves no room for doubt in the 
minds of the accused and the court 
of the exact offense intended to be 
charged.”—Jarl v. U. S., C.C.A.Neb., 
19 F.2d 891, 893. 

57. U.S.—Jelke v. U. S., C.C,A.I11., 
255 F. 264. 

Ark.—Myers v. State, 270 S.W. 959, 
168 Ark. 498—State v. Western 
Union Telegraph Co., 254 S.W. 
838, 160 Ark. 444. 

Cal.—U. S. V. Bopp, 215 P. 869, 73 
Cal. 400. 

Colo.—Schraeder v. People, 316 P. 
869, 73 Colo. 400. 

Del.—State v. Vandenburg, 2 A.2d 
916, 9 W.W.Harr, 611. 

D.C.—U. S. V. Henderson, 121 P.2d 
75, 73 APP.D.C. 369. 

IlL—People V. Rice, 50 N.E.2d 711, 
383 IlL 584—People v. ChiaJPreddo, 
44 N.E.2d 888, 381 Ill. 214-Peo¬ 
ple V. Green, 13 N.E.2d 278, 368 
IlL 242, 116 A.L.R. 348—People v. 
Brown, 168 N.E. 289, 336 IlL 257— 
People V. Holton, 168 N.B. 134, 326 
Ill. 481—People V. Lewis, 149 N.E. 
817, 319 IlL 164—People v. Barnes, 
146 N.B. 391, 314 IlL 140—People 

V. Slade, 48 N.B.2d 795, 319 IlLApp. 
114—^People V. Begley, 270 IlLApp. 
197. 

Iowa.—State v. Sexsmith, "206 N.W. 

100, 200 Iowa 1244. 

Ky.*—Cohan v. Commonwealth, 69 S: 

W. 2d 872, 262 ' Ky. 80—day t. 

Commonwealth, 291 S.W.' 46, 2l8 
Ky. 233. , , ' 

42C.J.S.-66 


If it is necessary to go outside of 
statute to determine whether offense 
has been committed, an indictment 
in the language of the statute is in¬ 
sufficient. 

Ky.—Commonwealth v. Black, 20 S. 
W.2d 741, 230 Ky. 677—Common¬ 
wealth V. Louisville & N. R. Co., 
268 S.W, 101, 201 Ky. 670. 

Me.—State v. Strout, 167 A. 859, 132 
Me. 134. 

Md.—^Wimpling v. State, 189 A. 248, 
171 Md. 362—State v. Lassoto- 
vitch, 159 A. 362, 162 Md. 147, 81 
A.L.R. 69. 

Nev.—State v. Mills, 279 P. 7’59, 52 
Nev. 10. 

N.Y.—^People v. Farson, 156 N.B. 724, 
244 N.T. 413, affirming 218 N.T.S. 
41, 218 App.Div. 488. 

OkL—Allen v. State. Cr, 72 P2d 516 
—Saucerman v. State, 238 P. 228, 
31 OkLCr. 272—Furrh v. State, 226 
P. 1065, 27 OklCr. 283—Isaah v. 
State, 216 P, 950, 24 Okl.Cr. 174. 
Or.—State v. Gauthier, 231 P. 141, 
113 Or. 297. 

Pa.—Commonwealth v. Price, 80 Pa 
Super. 291. 

Tex,—Archey v. State, Cr., 59 S.W, 
2d 406—Beles v. State, 299 S.W. 
899, 108 Tex,Cr. 214. 

Utah.—State v. Williamson, 62 P. 
1022, 22 Utah 246. 

Vt—State V. Wersebe, 161 A. 299, 
107 Vt 629—State v. Perkins, 92 
A. 1, 88 Vt. 121. 

31 C.J. p 711 note 47. 

In cases not capital, this rule ap¬ 
plies.—U. S. V. Scott, D.C.Ind., 27 F. 
Cas.No.16,241, 4 Biss. 29. 

In case of homicide see Homicide S 
141. 

IndiotmMLt charging statutory 
naisdemesaor, setting out facts con¬ 
stituting the crime In the words of 
the statute besides an averment of 
the time, place, person, and other 
circumstances to identify the partic¬ 
ular transaction complained of, is 
sufficient.—People v. Dilliard, 298 N. 
Y.S. 285, 163 Misc. 146, affirmed 298 
N.Y.S. 296, 252 App.Blv. 125. 
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Where statutory words have no 
technical or precise meaning, the in¬ 
dictment or information must set 
forth particular acts charged with 
reasonable certainty.—^Hemphill v. 
State, 6 P.2d 450, 52 OkLCr. 419. 

5& U.S.—Poster v. U. S., C.C.A.N. 

M., 76 P.2d 183. 

31 C.J. p 711 note 50. 

59. U.S.—U. S v. Reed, D.C.Ind.. 27 
P.Cas.No.16.136. 1 Dowell 232. 

Ark.—Bell v. State, 10 Ark. 536. 

N.Y.—People v. Wilber, 4 Park.Cr. 
19. 

Tex.—Kerry v. State, 17 Tex.App. 
178, 50 Am.R 122. 

OX CaL—People v. MitchelL 104 P. 
2d 545, 40 Cal.App.2d 204—People 

V. Mandell, 95 P.2d 704, 707, 35 
Cal.App. 2d 368, citing Corpus Ju¬ 
ris—People V, Humphrey, 81 P.2d 
588, 27 Cal.App.2d 631—People v. 
Morales, 247 P. 221, 77 CaLApp. 
488 

Mo.—^tate V. Dildlne, 51 S.W.2d 1, 
330 Mo. 766. 

Or.—State v. Lee, 21 P. 456, 17 Or. 
488. 

31 CJ. p 712 note 52. 

61. Ark.-Mitchell v. State, 244 S. 

W. 443, 155 Ark. 413. 

Conn.—State v. Moran, 121 A, 277, 
99 Conn. 115, 36 A.L.R. 862. 

31 C.J. p 712 note 53. 

Where offense could he commit¬ 
ted in many different ways, accused 
has the right to be apprised def¬ 
initely of the precise wrongful acts 
for which he is to answer.—State v. 
Moran, supra. 

62. CaL—^People v. Carmona, 251 P. 
315, 80 CaLApp. 159. 

IlL—^People V. Barnes, 146 N.B, 891, 
314 IlL 140. 

Ky.—Commonwealth v. Fain. 58 S.W. 

2d 642, 248 Ky. 363. 

Misa—State v. Needham, 180 So. 
786, 116 A.L.R. 1100. 

63. Tex.—^Parker v. State, 114 S.W. 
2d 906, 134 Tex.Cr. 138. 
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certain other cases where the rule of strict cer¬ 
tainty has been applied when the common law fur¬ 
nishes a close and appropriate analogy.®^ An in¬ 
dictment in the language of the statute has been 
held insufficient where fraud is an essential element 
of the offense,®® or where the crime charged con¬ 
sists of words, in which case the words which con¬ 
stitute the offense must be set out.®® Such aver¬ 
ments as to time, place, person, and other circum¬ 
stances as are necessary to identify the particular 
transaction are, of course, necessary.®'^ Where the 
statute specifies different ways in which an offense 
may be committed, the indictment may charge the 
offense to have been committed in one or more of 
the methods, named.®® 

f, Oonunon-Law Offenses Affected by Statnte 

Where the statute merely prescribes the punishment 
for a common-law offense, the Indictment should be 
framed in accordance with the common-law definition; 
and where the statute Is merely declaratory of a com- 
mon-law offense the charge may follow either the com¬ 
mon-law form or the statute. 

Where a statute merely declares the punishment 
of an offense known at common law and does not 
employ any descriptive terms, the indictment must 
be framed in accordance with common-lavr forms 
and must charge all the facts essential to constitute 
the offense as defined by the common law,®® in 
which case it will be sufficient,^® Where the statute 


is merely declarative of the common law as to a 
crime, the indictment may be in the common-law 
form,*'^ or may follow the statute;*^® and which¬ 
ever form is adopted, it must comply with the tests 
applicable thereto.^® Where a statute neither cre¬ 
ates an offense nor increases its penalties, but di¬ 
vides a common-law offense into degrees and dimin¬ 
ishes the punishment, an indictment in the com¬ 
mon-law form is sufficient without the addition of 
the circumstances which determine the degree.'^^ 

g. Where Statnte Employs Technical or Gener¬ 
ic Terms 

Where the statute employs technical or generic terms 
In defining the offense, the indictment or information 
generally should aver the particular offense or acts of 
which accused Is charged. 

Where technical terms or legal conclusions are 
used, there should be a specification of the facts to 
inform accused of the charge which he must 
meet;^® and where the statute uses general or 
generic terms in defining the offense, it is not suf¬ 
ficient to charge the crime in the same general or 
generic terms used in the statutory definition, but 
the particular offense or acts which accused is 
charged with having committed must be alleged,^® 
and when the fact which is made by the statute an 
essential element of the crime is a collective or 
general one, it is necessary to specify the particu¬ 
lar thing intended to be charged.77 Where a gener- 


64. TJ.S.—U, S. V. Goodingr, 12 
Wheat. 460. 6 L.Sd. 693. 

Ark.—^Moffatt v. State. 11 Ark. 169. 
Cal.—People v. Butler. 169 P. 918. 
35 Gal.App. 357. 

65. OaL—Ex parte Berto. 235 P. 735, 
195 Cal 774. 

66. Mo.—State v. Bums. 172 S.W.2d 
259. 

31 C.J. p 712 note 53. 

67. State v. Hatfield, 93 A. 
677, 87 N.J.L.aw 124. 

31 C.J. p 712 note 59. 

8a Tex.—Cassels v. State, 1 S.W. 
2d 644. 108 Tex.Cr. 477—Qualls v. 
State. 158 S.W. 539, 71 Tex.Cr. 67. 
Pleading: alternative phases of stat¬ 
utory offense generally see infra S 
166. 

69. U.S.—Ackley v. U. S., Mo., 200 
F. 217. 118 C.C.A. 403. 

Ky.—^Head v. Commonwealth, 276 S. 
W. 1061, 211 Ky. 41—Hudspeth v. 
Commonwealth, 241 S.W. 71, 195 
Ky. 4. 

31 C.J. p 712 notes 63. 64. 

Validity of indictment on statute as 
indictment at common law see in¬ 
fra § 141. 

7a Miss.—McCann v. State, 21 
Misa 471. 

81 C.J. p 712 note 65. 


71. W.Va.—State v. Schilansky, 143 
S.E. 307, 105 W.Va. 549—State v. 
Pudgre, 122 S.E. 519, 520, 96 W.Va. 
109, citing: Oozpiis Jozis. 

31 C.J. p 712 note 66. 

72. W.Va.—State v. Schilansky, 143 
S.E. 307, 105 W.Va. 549—State v. 
Fudg:e, 122 S.E. 519, 96 W.Va. 109. 

31 C.J. p 712 note 67. 

73. Ala.—^Ex parte Stollenwreck, 78 
So. 454, 201 Ala, 392, reversing: 77 
So. 32, 16 Ala.App. 214, and man¬ 
date conformed to 78 So. 991, 16 
Ala.App. 698. 

Miss.—Nichols v. State, 46 Miss. 284. 

74. Md.—Davis v. State, 39 Md. 355. 

75. U.S—U. S. V. Fuselier, D.C.La., 
46 P.2d 568, 

31 CJ. p 712 note 70. 

76. U.S.—U. S. V. Cruikshank, La., 
92 U.S. 542. 23 L.Ed. 542—U. S. v. 
Armour & Co., D.C.Okl., 48 F.Supp. 
801, reversed on other grounds, C. 
C.A., 187 P.2d U. S. V. Dedof, 
DC Pa, 42 F.Supp. 57—Kellerman 
V, U. S., C.C.A.Pa., 295 P. 796. 

Ind.—McNamara v. State. 181 N.B. 
512, 203 Ind. 696—State v. Mets- 
ker. 83 N.R 241, 169 Ind. 556— 
Johns V. State, 66 N.B. 267, 159 
Ind. 418, 59 L..R.A. 789. 

Iowa.—State v. Prear, 203 N.W. 256, 
199 Iowa 1068. 
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Kan.—State v. Bleuser, 26 P.2d 593, 
138 Kan. 447. 

Ky.—Commonwealth v. Pain, 58 S. 
W.2d 642, 248 Ky. 683—Bailey v. 
Commonwealth, 254 S.W. 897, 200 
Ky. 271. 

Me.—State v. Conant, 126 A, 838, 124 
Me. 198. 

Mo.—State v. Maher, 124 S.W.2d 679, 
232 Mo.App. 998. 

N.M.—State v. Alston, 212 P, 1031. 
38 N.M. 379. 

Utah.—State v. Pritchett, 84 P.2d 
704, 67 Utah 104, reheard 48 P.2d 
451, 87 Utah 109—State v. Hale, 
263 P. 86, 71 Utah 134. 

Wash.—State v. Scollard, 218 P. 224, 
126 Wash. 335, 32 A.L.R. 1082. 
W.Va.—State v. Simmons, 129 S.E. 

757, 99 W.Va. 702. 

31 C.J. p 712 note 71. 

The use of statntoiy phrases alone 
is not sufficient to charge a viola¬ 
tion of a statute, when such statute 
employs broad and comprehensive 
terms, descriptive merely of the gen¬ 
eral nature of the offense denounced. 
—State v. Simmons, supra. ^ 

SpeoilLo* offense oouing under g«n* 
eral desoxlption of the statute must 
, be cdleged, where the statute Is a 
general ona—^Boykin v. U. S., C.C. 
A.Ala., 11 P.2d 484. 

77. U.S.—^Foster v. U. S., Wash., 
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al term used is succeeded by words more precise 
and definite, the indictment must charge the of¬ 
fense in the more particular words,and the same 
is true when the general term follows the particu¬ 
lar terms,although when the offense is prohibit¬ 
ed in general terms in one portion of the statute, 
and in another portion, entirely distinct, the acts 
of which the offense consists are specified, it is not 
necessary that an 3 rthing but the general descrip¬ 
tion should be set out in an indictment.^® It is not 
necessary to explain the meaning of words used in 
the statute,as where it uses a trade term of re¬ 
cent origin, in which case an indictment or infor¬ 
mation using the term need not define it,^^ although 
it is of a character of which the court will not 
take judicial notice of the meaning, the meaning be¬ 
ing a matter of proof.®^ 

iL Where Statutory Language Iffay Include In¬ 
nocent Acts 

A charge In the language of the statute alone Is not 
sufficient where It embraces acts which it was not the in* 
tention of the statute to punish, or which may or may 
not constitute a crime. 

It is not sufficient to charge an offense in the 
language of the statute alone, where by its general¬ 
ity it may embrace acts which it was not the intent 
of the statute to punish,®^ or which may or may 
not constitute a crime.®® Such facts must be al¬ 
leged that, if proved, accused cannot be innocent.®® 


§ 140 

L Where Statutory Language Is Indirect or 
« States Conclusion 

A charge in the language of the statute which charges 
a mere legal conclusion or connects accused with the 
crime by mere Inference or argument Is Insufficient. 

Where a charge in the language of the statute 
charges a mere legal conclusion,®*^ or where it con¬ 
nects accused with the crime by mere inference or 
argument,®® a more particular statement of the facts 
is necessary. A charge, however, following the 
statute is sufficient where it states ultimate facts.®® 

§ 140. -Exceptions and Provisos in Stat¬ 

ute 

a. Necessity of negativing 

b. Sufficiency of negation 

a. Kecesinty of Negativing 

It is necessary to negative an exception or proviso 
contained in a statute defining an offense, ordinarily, only 
where It forms a portion of the description of the offense 
so that the elements thereof cannot be accurately ancf 
definitely stated if the exception Is omitted. 

As Stated in G>rpus Juris, which has been cited 
and quoted with approval, it is necessary to nega¬ 
tive an exception contained in a statute defining an 
offense where it forms a portion of the description 
of the offense, so that the elements thereof cannot 
be accurately and definitely stated if the exception 
is omitted.®® Where, however, the exception or 


253 P. 481, 165 O.C.A 193—McKen¬ 
na V. U. S., Ky,. 127 P, «8, 62 C. 
CA. 88. 

78. Ind.—^Pepple v. State, 172 N.P. 
902, 202 Ind. 177. 

31 C.J. p 713 note 73. 

79. Ala.—^Danner v. State, 54 Ala. 

127, 25 Am.R. 662—Johnson v. 

State, 32 Ala. 583. 

80u Me.—State v. Collins, 48 Ma 
217—State v. Casey, 45 Ma 435. 

81. Ky.—Lancaster Hotel Co. v. 
Commonwealth, 149 S.W. 942, 149 
Ky. 443. 

31 C.J. p 713 note 76. 

80. Cal .—ISx parte Hinkelman, 191 
P. 68‘2, 183 Cal. 392, 11 A.L.R. 1222, 
followed in Ex parte Teatsen, 191 
P. 684, 183 Cal. 800. 

83. Cal.—^Ex parte Hinkelman, 191 
P. 682, 183 Cal. 392, 11 A.L.R. 1222, 
followed in Ex parte Teatsen, 191 
P. 684, 183 CaL 800. 

31 C.J. p 713 note 7*8. 

84. Ala.—Doss v. State, 123 So. 237, 
243, 23 Ala.App. 158, citin^r Cor¬ 
pus Juris, ajid certiorari denied 
123 So. 231, 220 Ala. 30, 68 A.L.R. 
712. 

Conn.—State v. Moran, 121 A. 277, 
99 Conn. 115, 36 A.L.R. 862. 

IlL—^People V. Holton, 158 N.E.< 134, 


326 Ill. 481—People v. Lewis, 149 
N.E. 817, 319 Ill, 154-People v. 
Barnes, 145 M.E. 391, 393, 314 Ill. 
140, quotingr Corpus Juris. 

Miss.—State v. Keedham, 180 So. 786, 
787, 1*83 Miss. 668, 116 A.L.II. 1100, 
quoting* Corpus Jturis—State v. 
Stigler, 175 So. 194, 179 Miss. 276. 
N.M.—State v. Shedoudy, 118 P.2d 
280, 45 N.M. 516. 

31 C.J. p 713 note 79. 

85. CaL—^People v. Hopwood, 19 P. 

3d 824, 130 CaLApp. 168. 

N.M.—State v. Newman, 219 P. 794, 
29 N.M. 106. 

“Every presumption is in favor of 
innocence, and, if the facts stated 
may or may not constitute a crime, 
the presumption is that no crime is 
charged.”—^People v. Hopwood, 19 P. 
2d '8'24, 825, 130 CaLApp. 165—People 
V. Allison, 145 P. 539, 540, 25 Cal. 
App. 746. 

80L Ala.—Doss V. State, 123 So. 237, 
23 Ala.App. 168, certiorari denied 
123 So. 231, 220 Ala. 30, 68 A.L.R. 
712. 

111.—^People V. Barnes, 145 N.B. 391, 
314 111. 140. 

Miss.—State v. Needham, 180 So. 
786, 787, 182 Miss. 563, 116 A.L.R. 
1100, quoting Corpus Juris. 

31 C.J. p 713 note 80. 
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87. Ark.—State v. Graham, 38 Ark. 
519. 

Mo.—State v. Meysenburg, 71 S.W. 
229, 171 Mo. 1. 

8a Vt—State v. McMillan, 37 A. 
•278, 69 Vt 105. 

89. U.S.—U. S. V. Rosenberg, D.C.N. 

T., 251 F. 963. 

31 C.J. p 713 note 86. 
sa U.S.—Hale v. U. S., C.C.A.W.Va., 
89 F.2d 578, 579, citing Corpus Jh- 
ris—^U. S. V. Eisenminger, D.C.Del, 
16 F.2d 516—U. S. V. Chadwick, D. 
C.Pa., 39 P.Supp. 204—U, S. v. 
Union Pac. R. Co., D.CIdaho, 20 P. 
Supp. 665—^Anderson v. U. S., C.C. 
A.N.Y., 294 P. 593. 

Ariz.—State v. Hooker, 41 P.2d 1091, 
1092, 45 Ariz. 202, quoting Corpus 
Juris. 

Ark.—Collier v. State, 40 S.W.2d 455. 
183 Ark. 1057—Thomas v. State, 
25 S.W.2d 424, 181 Ark. 316. 

<3al.—People v. Tilkin, 90 P.2d 148, 
151, *3 CaLApp.2d 743, citing Cor¬ 
pus Juris. 

Ga.—Bazemore v. State, 131 S.E. 177» 
34 Ga.App. 773. 

Hawaii.—^Territory v. Ching, 33 Ha¬ 
waii 686—^Republic of Hawaii v: 
Ah Tee, 12 Hawaii 169. 

IlL—^People V. Green, 199 N.B. 278; 
362 IlL 171—^People ex reL Court- 
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proviso is separable from the description and is 
not stated as an element thereof, it is regarded ?s 
a matter of defense and need not be negatived in 
the indictment or information,^^ as where the ex¬ 
ception merely withdraws certain acts or persons 


42 C.J.S. 

from the operation of the statute, or merely af¬ 
fords a matter of excuse.®^ 

This rule, requiring a negativing, is frequently 
stated otherwise, that an exception in the enacting 
clause creating the offense must be negatived,but 


ney v. Prystalski, 192 N.E 908. 
35S Ill. 19S—People v. Seramler, 
178 XE. 100, 045 Ill 272—People 
V. Talbot, 153 N.E. 6D3, 322 Ill. 
416—People V. Callicott, 153 NE. 
688, 322 Ill. 390—People v. Lewis, 
149 N.E. S17, 319 Ill 154—People 

V. Martin, 145 NE 395, 314 Ill. 
110—People V. Barnes, 145 N.R 
391, 314 III. 140—Sokel v. People, 
72 N.E. 3S2. 212 Ill. 238. 

Ky.—Kentucky Utilities Co. v. Com¬ 
monwealth, 118 S.'V\’.2d loS, 161, 
274 Ky. 151, citing Corpus jrttxis. 
Miss.—State v. Speaks, 96 So. 176, 
132 Miss. 159. 

Mont.—State v. Charlie Mun, 246 P. 
257, 76 Mont. 27S—State v. John¬ 
son. 243 P. 1073. 75 Mont. 240. 
Neb.—State v. Halbert, 212 N.W. 33, 
116 Neb. 194. 

Nev.—^Ex parte Crawford, 120 P.2d 
207, 208, 61 Nev. 152, quoting Oor- | 
pus juris. 

N.Y.—People v. Silver, 236 N.Y.S. 

781, 251 App.Div. 309. 

NC—State v. Johnson, 125 S.E. 183, 
188 N.C. 591. 

N.D.—State v. Hand, 193 N.W. 148, 
49 N.D. 677. 

Ohio.—Pope v. Cincinnati, 3 Ohio 
Clr.Ot. 497, 2 Ohio Cir.Dec. 286. 
Okl.—^Duggms V. State, Cr., 135 P. 
2d 347—Grosklns v. State, 4 P.3d 
117, ■52 OkLCr. 197, followed in In 
re Groakins, 4 P,2d 120, 52 Okl.Cr. 
183. 

Or.—Pack v. State, 241 P. 390, 116 
Or. 416. 

Puerto Rico.—^People v. Paniagua, 34 
Puerto Rico 100—People v. Rosenv 
stadt & Waller, ’28 Puerto Rico 
896. 

Tex.—State v. Duke. 42 Tex. 456— 
State V. Bristow, 41 Tex. 146— 
Howland v. State, 151 S.W.2d 601, 
142 Tex,Cr. 37—Baker v. State, 106 
S.W.2d 308, 132 Tex.Cr. 527, fol¬ 
lowed in 106 S.W.2d 312, 132 Tex. 
Cr. 554—Ford v. State, 286 S.W. 
1089, 105 Tex-Cr. 114—Wiggins v. 
State, 269 S.W. 91, 99 Tex.Cr. 247 
—^Williamson v. State, 55 S.W. 668, 
41 Tex.Cr. 461—McCann v. State, 
48 S.W. 512, 40 Tex,Cr. Ill— 
Leatherwood v. State, 6 Tex.App. 
244. 

Tt—State V. Joseph, 9 A.2d 136, 110 
Vt. 607. 

W.Va,—State v. Tapit, 44 3.E. 231, 52 

W. YiL 473. 

31 C.J. p 720 note 57—27 aj. p 1019 
. 2C^ 

91. TJ.S.—Soufthem Ry. Co. v. U. S., 

' p.C^Ala.* 83 F.2d 31—U. S. v. I 
Chadwick, D.aPa., 39 F.Supp, 204 | 


—U S. V. TTnlon Pac. R. Co., D C. 
Idaho, 20 F.Supp. 665. 

Ala.—Dorgan v. State, 196 So. 160, 
162, 29 Ala.App. 362. citing Corpus 
Juris. 

Arix.—State v. Hooker, 41 P.2d 1091, 
45 Ariz. ‘202. 

Cal—People v. Pierce. 96 P.2d 784. 
14 Cal 2d 639. superseding, App., 91 
P.2d 150—Ex parte Lord, 250 P. 
714, 199 Cal. 773—People v. Fowl¬ 
er, 84 P 2d 326, 329, 32 Cal.App.2d 
737, citing Corpus Juris. 

Cilo.—People v. Apostolos, 313 P. 
331. 73 Colo. 71. 

DC.—Queen v. IT. S., 77 F.2d 780, 
64 App.D.C. 301. certiorari denied 
55 S.Ct. 917, 295 U.S. 755, 79 L.Ed. 
1698. 

Hawaii.—Terrltorv v. Ching S3 Ha¬ 
waii 686—Republic of Hawaii v. 
Ah Yee, 12 Hawaii 169—The King 
V. McFarlane, 7 Hawaii 352. 

Ill.—People V. Talbot. 153 NE. 693, 
322 Ill 416—People v. Callicott, 
153 NE 688. 322 Ill. 390—Sokel v. 
People, 72 N.E. 382, 212 Til. 238— 
Williams v. People. 20 IlLApp. 92, 
reversed on other grounds 8 N.E. 
841, 118 Ill. 444. 

Ky.—Kentucky Utilities Co, v. Com¬ 
monwealth, 118 S.W.2d 158, 161, 
274 Ky. 151, citing Corpus Juris. 

La.—State v. Bonner, 190 So. 626, 
628. 193 La. 402, citing Corpus Ju¬ 
ris— State V. Porter, 146 So. 465, 
469, 176 La. 673, citing Corpus Ju¬ 
ris — State V. Ramey, 137 So. 859, 
173 La. 478, citing Corpus Juris. 

Md.—Watson v. State, 66 A. 635, 
105 Md. 650, affirmed 30 S.Ct 644, 
218 U.S. 178, 54 L,Bd. 987. 

Mich.—People v. Allen, 80 N.W. 991, 
122 Mich. 123. 

Mo.—State v. Brown, 267 S.W. 864, 
306 Mo. 532. 

Mont—State ex rel. Blenkner v. 
Stillwater County, 66 P.2d 788. 104 
Mont. 887—State v. Charlie Mun, 
246 P. 357, 76 Mont 278—State v. 
Johnson, 243 P. 1073, 75 Mont 240. 

Neb.—^Pandolfo v. State, 234 N.W. 
483, 120 Neb. 616—Bamts v. State, 
217 N.W. 591, 116 Neb. 363. 

Nev.—^Ex parte Crawford, 120 P.2d 
207, 61 Nev. 152. 

N.M.—State v. Snyder, 227 P. 6l8, 
618, 80 N.M. 40, citing Corpus Ju¬ 
ris.* 

N.C,—State v. Lefler, 163 S.B. 873, 
202 N.C. 700—State v. Smith, 72 S. 
B. 853, 157 N.C. 578. 

N.D.—State v. Hand, X93 N.W. 148, 
49 N.D. 677—State v. McDaniels, 
192 N.W. 974, 49 N.D. 848. 

Ohio—Hale v. State, 51 N.E. 154, 58 
Ohio St 676. 


Pa.—Commonwealth v. Batch, 183 A. 
108, 120 PaSuper. 592, 

R.I.—State V. Flanagan, 35 A. 876, 

25 R,I. 369. 

Tex.—^Baker v. State, 106 S W.2d 3^8 
132 Tex.Cr. 527, followed in 106 
S.W.2d 312, 132 Tex.Cr. 554— 

Brown v. State, 257 S.W. 891, 96 
Tex.Cr. 409, denying rehearing 254 
S.W. 495, 96 TexCr. 409- 

Vt—State v. Joseph, 9 A-2d 136, 110 
Vt 507—State v. Paige, 62 A. 1017, 

78 Vt 286. 

La—Gilreath v. Commonwealth, 118 
S.E. 100, 136 Va 709. 

W.Va—State v. Mowery, 176 S E 
851, 852, 116 W.Va 445, citing Cor¬ 
pus Juris. 

31 C.J. p 720 note 58—27 C.J. p 1019 
note 21. 

Alleging matters of defense general¬ 
ly see supra S 116. 

92. Ill.—People v. Lewis, 6 N B 2d 
175, 365 Ill. 156, affirming 1 NB.2d 
696, 285 Ill App. 171—People v. 
Green, 199 N.E. 278, 362 Ill. 171— 
People ex rel. Courtney v. Prystal¬ 
ski. 192 NE. 908, 358 Ill. 198— 
People V. Montgares, 180 N.E. 419, 
347 Ill. 562—People v. Semmler, 
178 N.E. 100, 345 Ill. 272. 

Or.—State v. Gilson, 232 P. 621, 113 
Or. 202. 

93. Or.—State v. Dobson, 241 P. 88 3^ 
116 Or. 469. 

94. U.S.—^Ledbetter v. U. S., Iowa, 
18 S Ct 774, 170 U.S. 606, 42 L Ed. 
1162—Reing v. U. S. ex rel- Girard, 
CC.A.Pa, 84 F.2d 624—U. S. v. 
Eisenminger, D.C.Del,, 16 F.2d 816. 

Hawaii.—Territory v. Reyes, 33 Ha¬ 
waii 180. 

Ill.—^People V. Green, 199 N.E. 278, 
362 Ill. 171—People v. Martin, 145 
N.E. 395, 314 IlL 110. 

Ind.—^Femer v. State, 51 N.E. 860, 
151 Ind. 247. 

La—State v. Kimball, 110 So. 836, 
162 Da 242. 

Me.—State v. Webber, 133 A. 798, 
126 Me. 319. 

Mich.—People v. Lewis, 198 N.W. 
957, 958, 227 Mich. 343, citing Cor¬ 
pus Juris. 

N.J.—State V. Lee, 126 A. 420, 100 N. 
J.Law 201—State v. Cohen, 131 A. . 
675, 4 N.J.Misc. 69. affirmed 134 A. 
919, 103 N.J.Law 206. 

N.Y.—People v. Thursam, 23 N.Y.S. 
3d 706, 710, citing Corpus Juris. 

OkX-r-Groskins v. State, 4 P.‘2d 117, 
62 Okl.Cr. 197, followed in In re 
Grosklns, 4 P.2d 120, 52 Okl.Cr. 
183. 

Or.—State v. GUson, 232 P. 621, 118 
Or. 202. 


1044 



42 C. J. S. 


INDICTMENTS AND INFOBMATIONS 


§ 140 


that It is not necessary to negative an exception in 
,a later clause or section of the statute's qj. ^ 
separate statute,^® or in the Constitution.®^ How- 
.ever, as has been said, this is not an accurate state¬ 
ment of the rule,®® for while an exception in the 
5 anie clause or section constituting a part of the 
•description of the offense must be negatived,®® and 
the necessity of negativing an exception does not 
extend to every statute which collaterally is involv¬ 
ed in the description of every incidental allegation 
of the pleading,1 it is held by many authorities that 
the rule is to be determined, not by the position of 
the exception or proviso, but by its nature as con¬ 
stituting an element of the description of the of¬ 


fense,^ and some authorities, without expressly over¬ 
ruling decisions requiring exceptions to be nega¬ 
tived if contained in the enacting clause, but not 
otherwise, construe them in such a way that the ne¬ 
cessity for negativing the exceptions depends on 
their character rather than their location.® An ex¬ 
ception in a subsequent section or statute may be so 
clearly connected with the description contained in 
a preceding section that it must be negatived;^ and 
conversely, matter in the enacting clause may be so 
independent of the description that it will form a 
matter of defense.® It is not necessary to negative 
an exception in the statute where it does not alter 
the effect of the statute,® or where the facts al- 


Tex.—Ford v. State, 286 S.W. 1089, 
105 Tex.Cr. 114—Blasdell v. State, 

5 Tex.App. 263. 

^ 13 .—Ex parte Kreutzer, 204 N.W. 
595, 187 Wis. 468. 

31 C.J. p 721 note •59—’27 C.J. p 1019 
note 20. 

more definite statement of this 
rule is that where a statute defining 

3 .n offense contains an exception or 
proviso in the enacting clause which 
is so incorporated with the language 
describing and defining the offense 
that the ingredients of the offense 
cannot be accurately and clearly de¬ 
scribed if the exception is omitted, 
ran Indictment founded on the stat- 
tzte must allege enough to show that 
the accused is not within the excep¬ 
tion.”—State V. Webber, 133 A. 738, 
741, 125 Me. 319. 

SB. U.S.—Seele v. U. S„ C:.C.A.Mo., 
133 P.2d 1016—Edwards v. U. S„ 
C.CA.Okl., 113 F,2d 286, certio¬ 
rari granted 61 S.Ct, 51, 311 U.S. 
632, 85 L.Ed. 402, reversed on oth¬ 
er grounds 61 S.Ct. 669, 312 TJ.S. 
473, 85 L.Ed. 957—Reing v. U, S. 
ex rel. Girard, CaA.Pa., 84 F.2d 
624—U. S. V. Brunett, D,C.Mo., 53 
F.2d 219, 224, citing Corpus Juris 
—U. S. v. Eisenminger, D.C.Del., 
16 P2d 816. 

Ana.—State v. Hooker, 41 P.2d 1091, 
45 Anz. 202. 

Hawaii.—Territory v. Reyes, 33 Bta,- 
waii 180—The King v. Hulu, 3 Ha- 
«waii 82. 

Ill.—People V, Lewis, 6 N,B.2d 176, 
365 Ill. 156, affirming 1 N.E.2d 696, 
285 Ill.App. 171—People v. Mont- 
gares, 180 H.E. 419, 347 Ill. 662— 
People V. Saltis, 160 N.E. 86, 328 
Ill. 494, appeal dismissed Saltis v. 
People of State of Illinois, 48 S.Ct 
530, 277 U.S. 575, 72 L.Bd. 995. 
Ind—Jalbert v. State, 166 N.E. 622, 
200 Ind. 380—Sanford v. State, 152 
, N.B. 814,. 198 Ind. 198—Lundy v. 
State, 145 N.B. 485, 195 Ind. 368— 
Stapert v. State, 143 N.B. 587, 195 
Ind. 33*8—Femer v. State, 51 N.B. 
360, 151 Ind. 247. 

Xa.—State v. Ramfly,* 137 So. 869, 
tl73 Lai, 478t^StatQ.y. Kimball, 110 


So. 336, 162 La. 242—State v. Hem- 
ler, 102 So 504, 167 La. 402. 

Mich.—People v. Lewis, 198 N.W. 
967, 227 Mich. 343 

Minn.—State v. Miller, 207 N.W. 19. 
166 Minn. 116—State v. McLean, 
196 N.W. 278, 167 Minn. 359. 

N.J.—State v. Lee. 126 A. 420, 100 
N.J.Law 201—State v. Cohen, 131 
A. 675, 4 N.J.Misc. 59, affirmed 134 
A 919, 103 N.J.Law 205. 

Puerto Rico.—People v. Rivera, 35 
Puerto Rico 499—^People v. Pania- 
guai, 34 Puerto Rico 100—People v. 
Rosenstadt & Waller, 28 Puerto 
Rico 896. 

Tenn.—State v. Jackson, 1 Lea 680. 
Tex.—Blumberg v. State, 161 S.W.2d 
1082, 144 Tex.Cr. 200—Baker v. 
State, 106 S.W.2d 308, 132 Tex.Cr. 
627, followed in 106 S.W.2d 312, 
132 Tex.Cr. 6o4. 

W.Va.—State v. Tenney, 185 S.B. 468, 
117 W.Va. '342. 

Wis.—Ex parte Kreutzer, 204 N.W. 
•595, 187 Wis. 463. 

31 C.J. p 722 note 60—27 C.J. p 1019 
note 21. 

90. U.S.—U. S. V. Brunett, L.C.Mo., 
53 F.2d 219, 224, citing Corpus Ju¬ 
ris. 

Ind,—^Jalbert v. State, 165 N.E. 522, 
200 Ind. 380. 

Md.—Nolan v. State, 146 A 268, 157 
Md. 332. 

Mich.—People v. Lewis, 198 N.W. 

957, 227 Mich. 343. 

Tex.—^Ash V. State, 114 S.W.2d 889, 
134 Tex.Cr. 208. 

97, Mich.—^People v. Lewis, 198 N. 

W. 957, 227 Mich. 343. 

31 C,J. p 724 note 76. 

9& Hawaii.—^Republic of Hawaii v. 

Ah Yee, 12 Hawaii 169. 

Pa.—Commonwealth v. Fusarinl, 26 
Pa.Dist 548, 44 Pa.Co. 601. 

99. Mo.—State V. Smith, 135 S.W. 
465, 238 Mo. 242, 33 L.R.A,N.S., 
_ 179. 

3i C.J.'P,722 note 62. 

1. U.S.—Uw. S. V. White, C.C.N.T., 
171 F, 7v76. 

31 CJr, p 793 nqte fiZ. 


a. U.S.—Knight V. Hudspeth, C.C.A. 
Kan., 112 P.2d 137, certiorari de¬ 
nied 61 S.Ct. 62, 311 U.S. 681, 85 
L.Ed. 439—^Nicoli v. Briggs, C.C.A 
Kan.. 83 P.2d 375. 

HawalL—Republic of Hawaii v. Ah 
Yee, 12 Hawaii 169. 

Ill—People V. Green, 199 N.B. 278, 
362 Ill. 171—People ex rel. Court¬ 
ney V. Prystalski, 192 N.B. 908, 
358 Ill. 198—People v. Barnes, 145 
N.B. 391, 314 Ill. 140. 

Or.—Pack v. State, 241 P. 390, 116 
Or. 416. 

Tex.—Baker v. State, 106 S.W.2d 308. 
132 Tex.Cr. 627, followed m 106 
S.W.2d 312, 132 Tex.Cr. 664. 

31 ax p 722 note 64. 

3. Pa.—Commonwealth v. Fusarini, 
26 Pa.Dist 548, 44 Pa.Co. 601. 

31 C.J. p 723 note 65. 

The term “enacting clause” should 
be construed to mean all parts of 
the statute which create and define 
the offense, whether m one or more 
sections or acts. 

Mont.—Territory v. Bums, 9 P. 432, 
6 Mont. 72. 

Peu—Commonwealth v. Fusarini, 26 
Pa.Dist. 648, 44 Pa.Co. 601. 

Vt—State V. Bevins, 41 A 655, 70 
Vt 674. 

31 C.J. p 723 note 65 [a]. 

“Enacting clause” generally see the 
C.J.S. title Statutes $ 65, also 59 
C.J. p 697 notes 69-63. 

4. U.S.—U. S. V. Eisenminger, D.C. 
Del.. 16 F.2d 816. 

31 aj. p 723 note 66. 

5. D.C.—Queen v. U. S., 77 F.2d 789. 

64 App.D.C. 301, certiorari denied 

65 S.Ct. 917, 295 U.S. 756, 79 L.Bd. 
1698. 

Pa.—Commonwealth v. Batch, 183 A 
108, 120 Pa.Super. 592. 

31 C.J. p 723 note 67. 

6. U.S.—Morris v. U. S.. Mo.. 161 
F. 672, 88 C.C.A 532, reheard 168 
F. 682, 94 C.C.A 168, certiorari de¬ 
nied 29 S.Ct 704, 214 U.S. 527, 58 

,L.Bd. 1.063. 
si C.J. p 723 note 68. 
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le^ed are sufficient to establish a prima facie case f 
nor is it necessary to negative matters peculiarly 
within the knowledge accused.^ 

Reference to stibsequent section. It has been held 
that it becomes necessary to negative an exception 
in a subsequent section of the statute only when it 
is brought into the enacting clause by appropriate 
words of reference,9 and when it is so brought in, 
in such a way as to make the subsequent provisions 
a part of the description of the offense,^® but not 
otherwise.^^ 

Contingent exception. An exception which un¬ 
der certain contingencies may come into existence 

need not be negatived.^2 

Proviso. It has been held broadly that a pro¬ 
viso which withdraws a case from the operation 
of the statute need not be negatived,^^ particularly 
where it is not a part of the description of the of¬ 
fense and not applicable to the acts charged and 
the distinction has been made that, while an excep¬ 
tion in the enacting clause must be negatived, a pro¬ 
viso contained in such clause need not be nega¬ 
tived.^® Furthermore, it has been held that an ex¬ 
ception created by a proviso or other distinct or 
substantive clause, whether in the same section or 
elsewhere, is defensive, and need not be negatived 
by one suing under the general clause.^® On the 


other hand, it has been held that the true test is 
not whether the qualifying words are preceded by 
the term “provided,” or “excepted,” but depends on 
the nature, meaning, and purpose of the words 
themselves.^*^ However, a proviso must be nega^ 
tived if in form it is in fact an essential part of 
the description of the offense,^® or is a qualification 
of the language defining or creating it.^^ 

Where an indictment uses a term which is de¬ 
fined by statute, it is not necessary to negative ex¬ 
ceptions contained in such definition.^® 

After words of general prohibition, it is held 
whatever comes in by way of proviso or exception 
need not be negatived by the pleader but if there 
be no words of general prohibition in the descrip¬ 
tion of the offense, leaving the prohibition limited, 
then it must be alleged and made to appear affirii> 
atively that the thing prohibited has been done.*^ 

Various circumstances affecting degree or pun¬ 
ishment. Where there are several species of the 
same general crime with varying circumstances of 
aggravation and subject to a gradation of punish¬ 
ments, it is held not necessary to negative such 
circumstances,^^ unless, at least, such an exception 
is so incorporated with, and becomes a part of, such 
statute as to constitute it a part of the definition of 
the crime but there is authority requiring such 


7. Colo.-—People v. Williams, 155 P. 
323. 61 Colo. 11. 

31 CJ. P 723 note 70. 

8. Okl.—De Graff v. State. 103 P. 
533, 2 OkLCr. 519. 

9. U.S.—U. S. V. Cook, Ohio. 17 
Wall. 163, 21 L..Ed. 538. 

IlL—People V. Lewis, 6 N.E.2d 175, 
365 IlL 156. affirming 1 N.i:.2d 
696, 285 I11.APP. 171—People v. 
Talbot, 153 N.E. 693, 822 Ill. 416 
—People V. Calllcott, 153 NJB. 688, 
322 IlL 390. 

Tex.—^Blasdell v. State. 5 Tex,App. 
263. 

la Mo.—state v. Hamlett, 107 S.W. 

1012, 129 Mo.App. 70. 

31 C.J. p 723 note 78. 

IL Mass.—Commonwealth v. Jen- 
nin^, 121 Mass. 47, 23 Am.R. 249. 
31 C.J. p 724 note 74. 

12. U.S.—Young V. U. S., Mich., 249 
P. 935, 162 C.C.A. 133, certiorari 
denied 38 S.CL 680, 247 U.S. 514, 
62 L.Sd. 1244. 

13. U.S.—Ledbetter v. U. S., Iowa, 
18 S.Ct. 774, 170 U.S. 606, 42 L.Ed. 
1162—Olivito V. U. S., C.C.A.Wash., 
67 F.2d 564. 

Ark.—Collier v. State. 40 S.W.2d 465, 
183 Ark 1057—^Thomas v. State, 25 
S.W.2d 424, 181 Ai*. 316. 

Colo.—^People V. Apostolos, 213 P. 
381, 73 Colo. n. 


Mo.—State v. Rector, 40 S.W.2d 639, 
642, 328 Mo. 669, citing Corpus 
Juris. 

N.J,—State V, Augustine, 191 A. 805, 
15 N.J.Misc. 401. 

W.Va.—State v. Ray, 7 S.B.2d 664, 
122 W.Va. 39—State v. Wright, 113 
S,B. 764, 91 W.V«L 500. 

31 CJ. p 724 note 77. 

14. Ark.—Richardson v. State, 91 S. 
W. 768, 77 Ark. 321. 

Mo.—State v. Smith, 66 S.W.2d 39, 
332 Mo. 44. 

Tex.—Quatemick v. State, 204 S.W. 

328, 84 Tex.Cr. 40. 

31 aj. p 724 note 78. 

15. N.T.—People v. Devinny, 125 N. 
E. 643, 227 N.T. 397—People v. 
Thursam, 23 N.Y.S.2d 706. 

Exception and proviso distinguished 
generally see the C.J.S. title Stat¬ 
utes S 382, also 59 C.J. p 1092 note 
62-p 1093 note 83. 

16. U.S.—McKelvey v. U. S., Ida¬ 
ho, 48 S.Ct. 132, 260 U.S. 363, 67 
L.Bd. 301—Seele v. U. S., C.C.A. 
Mo., 133 F.2d 1015—Edwards v. 
U. S., C.C.A.Okl., 113 P.2d 286, cer¬ 
tiorari granted 61 S-Ct. 51, 311 U. 
S. 632, 85 L.£id. 402, reversed on 
other grounds 61 S.Ct 669, 812 
U.S. 473, 85 L.Ed. 967—Walker v. 
U. S., C.C.A.Ark., 79 P,2d 269—U. 
S. V. Randell, D.C.N.Y., 49 P.2d 344 
—Carnahan v. U. S., C.aA.Mo.. 85 
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F.2d 96, 67 A.Li.R. 1035, certiorari' 
denied 281 U.S. 723, 60 S.Ct 288, 
74 L.Bd. 1141—^Weare v. U. S., d 
C.A.Minn., 1 P.2d 617. 

31 C.J. p 724 note 79. 

17. N.T.—^People v. Thursam, 28 N. 
T.S.2d 706, 710, citing Corpus Jtu- 
rls. 

31 CJ. p 724 note 80. 

IR Ohio.—Petro ▼. State. 14 Ohio^ 
App. 256. 

31 C.J. p 724 note 81. 

19. Ohio.—^Petro v. State, supra. 

20. U.S.—Ledbetter v. U, S., Iowa,. 
18 S.Ct. 774, 170 U.S. 606, 42 L.Bd. 
1162—Morris v. U. S., Mo., 161 P. 
672 , $8 C.C.A. 632, reheard 168 F. 
682, 94 aC.A. 168, certiorari denied 
29 S.Ct 704. 214 U.S. 527, 58 L.Bd. 
1068. 

21. Conn.—State v. Miller, 24 Conn. 
522. 

Md,—State v. Knowles, 45 A. 877, 90u. 

Md. 646, 49 L.R.A. 695. 

31 C.J. p 725 note 83. 

22. Conn.—State v. Miller, 24 Conn. 
522. 

Pa.—Commonwealth v. Fusarlnl, 28 
Pa.Dlst. 548, 44 Pa.Co. 501. 

23. Mass.—Commonwealth v. Reyn¬ 
olds, 122 Mass. 454. 

31 C.J. p 725 nqte 85. 

24. CaL—Hogan v. Merced County 
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an exception to be negatived when it is included 
in the enacting part of the statute.^S 

Dispensing with necessity of negativing excep¬ 
tions, Under some statutes the necessity of neg¬ 
ativing exceptions is dispensed with either express¬ 
ly by the statute,as by expressly making the ex¬ 
ceptions a matter of defense,or by declaring a 
charge in a certain form sufficient.28 

b. Sufficiency of Negation 

An exception ordinarily may be negatived by any 
words which exclude it with certainty. 

When a negation is necessary, as a rule any 
words which exclude the exception with certainty 
are sufficient but an express negation is not nec¬ 
essary where the charge preferred, from its na¬ 
ture, conclusively or by necessary inference im¬ 
ports a negation,even though it does not refer 
to the exception.81 The indictment must negative 
the exception or proviso completely,^^ and where 
the enacting clause contains several provisos or 
exceptions, the indictment should negative all of 
them,but where exceptions are enumerated dis¬ 
junctively in the statute, they should not be charg¬ 
ed conjunctively in case the effect will be to alter 
the statutory description of the offense.^'* If the 
negative is unnecessarily particular, it is held that 
the state is concluded by it if it fails specifically 
to negative all the exceptions,this rule does 
not apply where the indictment negatives a mat¬ 
ter referred to in the statute which does not con¬ 
stitute an exception and an indictment has been 
sustained, although it negatived the first exception 


and failed to negative the exceptions immediately 
following in the same section.87 An exception con¬ 
taining an affirmative limited by a negative may be 
negatived by placing the word “not” before it, al¬ 
though the result is apparently a double negative.^^ 
The person accused cannot complain that the neg¬ 
ative in the indictment is. broader than the excep¬ 
tion in the statute.^^ 

§ 141. - Validity of Indictment upon Stat¬ 

ute as Indictment at Common Law 

* An indictment describing a common-law offense, if 
otherwise sufficient, is a valid indictment for such of¬ 
fense, although it concludes “against the form of the 
statute." 

It is generally considered that an indictment 
which describes an offense punishable at common 
law only may be regarded, if otherwise sufficient, 
as a valid indictment for the offense at common 
law, although it concludes “against the form of the 
statute,”^® and that the conclusion may be rejected 
as surplusage, as explained supra § 49, but the con¬ 
trary view is also maintained.^^ The general rule 
cannot of course apply to indictments for acts made 
punishable specially by statute and for which an in¬ 
dictment at common law no longer lies.^^ 

§ 142. Description of Persons Other than Ac¬ 
cused 

a. Natural persons 

b. Corporations, associations, partner¬ 

ships, and the like 


Super. Ct., 117 P. 947, 16 Cal.App. 
783. 

31 C.J. p 726 note 86. 

as. Md.—^Kellenbeck v. State, 10 Md. 

431, 69 Am.D. 166. 

31 C.J. p 726 note 87. 

26. U.S.—U. S. v. O’Hara, D.C.R.I., 
242 P. 749. 

La.-~State v. White, 197 So. 746, 195 
La. 1028. 

Mass.—Commonwealth v. Galatta, 
117 N.B. 343, 228 Mass. 308. 

Tex.—Wrigrht v. State, 272 S.W. 787, 
100 Tex.Cr. 291. 

31 C.J. P 725 note 88. 

27- Okl.—^McDaniels v. State, 253 P. 
1041, 36 Okl.Cr. 313—Stout v. 

State, 224 P. 875, 26 Okl.Cr. 390. 

28. Tex.—Slack v. State, 136 S.W. 
1073, 61 Tex.Cr. 372, Ann.Cas.l913B 
112 . 

31 C.J. p 725 note 89. 

29. Ill.—People V. Simmons, 166 N. 
B. 96, 334 Ill. 524—People v. Tate, 
146 N.B. 487, 316 IlL 62. . 

Me.—State v. Dunn, 8 A.2d 594— 
State V. Webber, 133 A. 738, 126 
Me. 319. 


Neb.—State v. Halbert, 212 N.W. 33, 
35, 115 Neb. 194, Quoting Ooxpxui 
Juxls. 

31 C.J. P 725 note 90. 

30. Minn,—State v, Hurst, 193 N.W. 
680, 153 Minn. 525. 

Neb,—State v. Halbert. 212 N.W. 33, 
35, 116 Neb. 194, quoting CoxpnB 
Juris. 

31-C.J, p 726 note 91. 

31. Neb.—State v. Halbert, 212 N. 
W. 33, 116 Neb. 194. 

32. Mo.—State v. Renkard, 131 S. 
W. 168, 150 Mo.App. 670. 

31 aJ. p 726 note 92. 

Where exception is based on con¬ 
sent of certain dlasses enumerated 
in the statute, the consent of all the 
persons named in the statute must 
be negatived.—^Roubel v. State, 221 
S.W. 290, 87 Tex.Cr. 360. 

33. Ark.—Thompson v. State, 37 
Ark. 408. 

31 C.J. P 726 note 93. 

34. Ky.—Commonwealth v. Had- 
craft, 6 Bush 91% 

31 C.J. p 726 note 98. 
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35. Kan.—State v. Pittman, 10 Kan. 
593. 

Mo.—State v. Huxoll, 178 S.W. 866, 
191 Mo.App. 304. 

31 C.J. p 726 note 94. 

36. Mont—State v. Wood, 165 P. 
592, 53 Mont 566. 

31 C.J. p 726 note 95. 

37. Tex.—Brown v. State, 168 S.W. 
861, 74 Tex.Cr. 498. 

38. Me.—State v. Damon, 54 A. 
845, 97 Me. 323. 

39. U.S.—Stetson v. U. S., Mich., 
257 F. 689, 168 C.aA. 639. 

40. U.S.—U. S. V. Clark, C.C.Mass., 
26 P.Cas.No.14,804, 1 GalL 497. 

Common-law offense as affected by 
statute see supra S 139. 

Sufficiency under statutes of indict¬ 
ment good at common law see su¬ 
pra § 90. 

41. Ill.—Paris v. People, 27 IlL 74 
—Bulfer V. People, 141 ULApp. 70. 

42. N.H.—State V. Gove, 34 N.H. 
610. 
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a. Natural Persons 

Where the name or other description of a victim of a 
crime or person other than accused connected therewith 
Is not an essential part of the offense* the indictment need 
not name or otherwise describe such person; but where 
the identity of such a person forms a material part of 
the crime charged* the indictment should name or other¬ 
wise sufficiently describe him. The naming or other de¬ 
scription should be such as to permit identification of 
the person or persons Involved* and a description meeting 
this test is ordinarily deemed sufficient. 

The name of a third person connected with the 
offense, but not essential to its description, need not 
be set out or alleged to be unknown, where the 
charge without such statement is sufficiently cer¬ 
tain,^3 but unless the necessity therefor has been 
obviated by statute, or by rule of court,where 
such a name is necessary to a description of the 
offense, it must be stated if known.^5 An indict¬ 
ment charging one with being an accessary after the 
fact is not invalid for failure to name the princi¬ 
pal, where the statute permits conviction of an ac¬ 


42 C.J.S. 

cessary whether or not the principal is amenable to 

justice.^3 

If unknown, the indictment must, to excuse the 
insertion of the name, allege that it is unknown, 
and give as clear a description of the injured party 
as the facts will permit.^^ Under this rule, when 
the name of the principal is unknown to the grand 
jurors, it may be so alleged in an indictment of an 
accessary;*^® but an allegation that a person is to 
the jurors unknown is insufficient where, from the 
nature of the related facts, they could not be stated 
without such knowledge.®® Where the expression 
"to the grand jury unknown” is omitted after the 
first reference to third persons in the indictment, 
it has been held that the defect may be supplied by 
the use of the words in a subsequent portion of 
the indictment.®^ If a name subsequently becomes 
known to the prosecutor, accused may secure in¬ 
formation by a motion for a bill of particulars;®^ 
but the fact that a name does subsequently become 


43- U.S —Baker v. U. S.. CCA-Ark.* 
115 F.2d 533* certiorari denied 61 
S.Ct 711, 312 U.S. 632. 85 L.Bd. 
1128, rehearing denied 61 S.Ct. 
731. 312 U.S. 715, 85 LuEd. 1145. 
31 C.J. p 727 note 8. 

Failure to name aeirder of pxohlhited 
message 

An Indictment under Crawford & 
Moses' Dig. 5 2661, making it unlaw¬ 
ful for telegraph companies to re¬ 
ceive for transmission messages re¬ 
lating to purchase or sale of fu¬ 
tures. need not name the sender* 
since the state may rely on any 
message sent within twelve months 
before the finding of the indictment. 
—State V. Western Union Telegraph 
Co.. 254 S.W. 838* 160 Ark. 444. 

44. N.M.—State v. Gennls. 70 P.2d 
902* 41 N.M. 453. 

Vnlawfhl assembly 
Under court rule making it unnec¬ 
essary to aver or prove that the true 
name of any person is unknown to 
grand jury or district attorney, in¬ 
formation in prosecution for unlaw¬ 
ful assembly to commit an unlawful 
act was not defective because not 
stating names of other persons nec¬ 
essary to consummation of offense 
or stating that such were unknown 
but merely charging offense as hav¬ 
ing been committed **together with 
one^ hundred other persons."—State 
V. dexmis, supra. 

46. U.a—Jones v. U. a, aC.A.Md., 
11 F.2d'98* certiorari denied 46 S. 
Ct 638, '271'Ua 682, 70 LuEd, 1149. 
Ala.—^Lashley v. State, 180 So. 724, 
236 28. denying certiorari ISO 

AJLa,APp. 86—Seals v. 
Stete. jL94 So„677. 29 AUuApp. 154, 
^rdverbed^^bther g^uhds 194 So. 
682, 239 Ala. 5- 


m.— People V. Smith. 174 N.B. 828, 
342 lU. 600—People v. Smith. 173 
N.B. 814, 341 Ill. 649. 

Iowa.—^State v. Goldenberg, 283 N.W. 
66, 211 Iowa 234. 

Mich.—People v. Buckley. 4 N.W.2d 
448, 453, 302 Mich. 12, citing Cor. 
pus Juris—^People v. Stone, 292 N. 
W. 520, 521. 293 Mich. 658, citing 
Corpus Juris. 

N.C.—State v. Mickey, 178 S.E. 220, i 
207 N.C. 608. i 

Tex.—Zeff v. State, 273 S.W. 563, 
100 Tex,Cr. 448, 

31 C.J. p 727 note 10. 

Effect of error 

Although an error in the name 
of accused in the indictment can only 
be taken advantage of by a plea in 
abatement, yet an error in the names 
ot the prosecutor* or of third par¬ 
ties* where the name is material* is 
fatal at common law.—^Thompson v. 
State, 199 S.E. 787, 58 Ga.App. 679. 
Beacon for rule 

In indictments for offenses against 
persons or property* the name of the 
person injured must be stated* if 
known, in order to enable accused to 
plead either a former acquittal or 
conviction in case of a second pros¬ 
ecution for the same offense.—Peo¬ 
ple V. Allen, 14 N.E.2d 397, 363 Ill. 
368. certiorari denied Allen v. Peo¬ 
ple of State of Illinois. 60 S.Ct 132, 
308 U.S. 511. 84 LuEd. 436, 

46. Pa.—Commonwealth ex reL 

Wolcott V. Smith, 29 A.2d 367, 
151 PaSuper. 78. 

47. Tex.—Zeff v. State, 273 S.W. 663, 
100 Tex.Cr. 448. 

Wash.—S*tat€i v. Kimball, * 255 P. 

122, 143 Wash. 370. 

81 C.J. p 727 note 11. 
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Dillgenoe in seeking to learn 

Facts were held to show sufficient 
diligence had been exercised in seek¬ 
ing to leam name so as to warrant 
an allegation that the name was 
unknown.—Ringer v. State, 121 S.W. 
2d 364, 135 Tex.Cr. 573—^Moore v. 
State, 116 S.W.2d 720, 134 Tex.Cr, 
542. 

48- Tex.—Johnson v. State, 131 S> 
W. 1085, 60 Tex.Cr. 305. 

Description held sufflLoiently clear 
Under Crawford & Moses' Dig. § 
2661, making it unlawful for tele¬ 
graph companies to receive for 
transmission messages relating to 
purchase or sale of futures, whether 
to be performed within or partly 
within the state an indictment stat¬ 
ing that the message was “to be 
delivered beyond the borders of the 
state of Arkansas to a [named per- 
son3 of New Orleans," sufficiently 
named the addressee and apprised 
accused of the peculiar motive of 
the offense, since only a strained 
construction would interpret it as 
being addressed to one other than 
the named party.—State v. Western, 
Union Telegraph Co., 254 S.W. 838* 
160 Ark. 444. 

4®. Tex.—^Dugger v. State, 10 S.W. 

768, 27 TexA^pp. 96.' 

81 CJ. P 727 note 13. 

60. Ala.—Hal v.‘ State, 78 Ala. L 
31 C.J. p 727 note 14. 

51. Iowa.—State v. Grant, 63 N.W, 
120, 86 Iowa 216. 

52. U.S.—U. g; V. Scott, C.aKy., 
. 74 F. 2ii 

Bill of pai^ticfulars' generally see In- 
< fra 9 156. 
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laiown at the time of trial does not affect the pro¬ 
priety of prosecution under an indictment alleging 
that the name was unknown.53 

Certainty. The rules of particularity applicable 
to the statement of the name of accused, as dis¬ 
cussed supra §§ 127, 128, do not apply to individu¬ 
als who are collaterally concerned but such per¬ 
sons must be named with sufficient certainty to per¬ 
mit accused to prepare a defense or to plead judg¬ 
ment on the indictment as a bar to further prose¬ 
cution for the same offense.^S Under the rules of 
the common law, certainty to a common intent is 
sufficient.^® The naming of the victim of a crime 
in the indictment is for the sole purpose of inform¬ 
ing accused as to what charge he is called on to 
answer, and it is sufficient where it does so.®^ An. 
indictment describing the victim of a crime as the 
infant child of a named person, and averring that 
the child had no name, has been held sufficient.®® 

Christian names, surnames, and initials. Christ¬ 
ian names must be given as well as surnames,®® al¬ 
though the general rule now is that the use of ini¬ 
tials to indicate them is sufficient,®® especially where 
the person is well known thereby.®^ Where the cir¬ 
cumstances are such that the court will not take 
judicial notice that a person ever had a surname. 


the use of a single name in an indictment may be 
sufficient.®^ Where one is not commonly known 
by his surname, the use of his father’s surname has 
been held sufficient, although he has assumed the 
surname of his mother.®® In jurisdictions where 
the middle name of a person is regarded as not a 
part of his name, under principles discussed in the 
C.J.S. title Names § 4, also 45 C.J. p 369 note 37- 
p 371 note 45, an error in stating it is not material,®^ 
nor, it is held, is a failure to state it;®® but as to 
the latter proposition there is authority to the con¬ 
trary.®® The name by which a person is usually 
and commonly known is sufficient,®^ and in case he 
is as well known by one name as another he may 
be described by either;®® but it is proper to de¬ 
scribe a person by his true name, although he is 
commonly known by another.®® The name of the 
person against whom the crime is committed may 
be averred under an alias.^® It is held that mar¬ 
riage after the offense does not prevent the charge 
being laid in the maiden name;*^! but where such 
name is laid in the present tense, it has been held 
not sustained by proof of a person whose name has 
been changed when the indictment is found.*^® The 
indictment may designate a person by different 
names in different counts.*^® An error in the 
Christian name of the complaining witness named 


33. Tex.—Powers v. State, 67 S.W. 
2d 133, 122 Tex.Cr. 662. 

34. Ala.—Hornsby v. State, 75 So. 
627, 16 Ala.App. 89. 

55. Ill.—People v. Rice, 50 N.E.2d 
711, 383 Ill. 584. 

56. Ill.—Durham v. People, 5 HL 
172, 39 AmD. 407. 

31 C.J. p 728 note 21. 

57. Ala.—Buckley v. State, 98 So. 
362, 19 Ala.App. 508. 

Ky.—Horton v. Commonwealth, 71 
S.W.2d 984, 254 Ky. 443. 

‘Child, hoxn out of wedlock 

Where accused was chargred with 
the rape of a child of his wife, bom 
out of wedlock by another man, and 
the Indictment named the victim as 
■“Edna Grimsley,” the surname being 
the maiden name of her mother, the 
fact that she had answered to ac¬ 
cused's surname for a number of 
years "following his marriage to her 
mother did not render the indictment 
defective, where the evidence suf¬ 
ficiently showed that accused knew 
all the circumstances as to name of 
girl and mother at the time of his 
marriage, so that he could have been 
In np doubt concerning th,e identity 
■of ,the jierson described as ^'Bdna 
■Grimsley.’*—^Buckley v. State, 98 So. 
3p2, 19 AlfiuApp. 508. 

^Clerical error 

Inadvertent use in single instance 
of name of accused, instead of an¬ 


other's, was not a fatal defect in 
an indictment for receiving stolen 
property.—Moore v. Commonwealth, 
293 S.W. 982, 219 Ky. 490. 
irnfllled blank 

An indictment for homicide was 
sulficient although an unfilled blank 
was left in one place where the vic¬ 
tim’s name should have been insert¬ 
ed, where other portions of the in¬ 
dictment sufficiently set forth such 
name.—^Horton v. Commonwealth, 71 
S.W.2d 984, 254 Ky. 443. 

68. Tex,—Tnggs v. State, Cr., 53 S. 
W. 104. 

59. Ala.—Johnson v. State, 59 Ala. 
37. 

IU.__Willis V. People, 2 HI. 399. 
Tex,—^Pfirmer v. State, Cr., 28 S.W. 
197. 

60. Ala.—^Poole v. State, 1 So. 2d 
661, 30 Ala.App. 110, certiorari de¬ 
nied 1 So.2d 664, 241 Ala. 175. 

31 C.J, p 728 note 24. 

61. IlL—Vandermark v. People, 47 
Ill. 122. 

31 C.J. p 728 note 25. 

62. Tenn.—Boyd v. State, 7 Coldw. 

69. . . 

31 C.J. p 728 note 26. 

63. Tex.—^YoUng v. State, 17, S.W. 
413, 30 Tex.App. SOS. 

64. IlL—^Langdbn v. People, 24 N.H. 
874, 133 JU. 382.. 

31 C.J. p 728 note 29. 


65- Iowa.—State v. Williams, 20 
Iowa 98. 

R.I.—State V. Feeny, 13 R.I. 623. 

66 . Mass.—Commonwealth v. Per¬ 
kins, 1 Pick. 388. 

67. Okl.—Smith v. State, 246 P. 
883, 34 OkLCr. 318. 

31 C.J. p 728 note 32. 

Use of stepfather’s instead of fa¬ 
ther’s surname 

Where a prosecuting 'witness was 
known and called by her stepfather's 
surname, but was also known a,nd 
called by her father's surname, 
which latter was her true name, a 
rape indictment which used the step¬ 
father's surname in designating the 
prosecuting witness was sufficient.— 
Ambrose v. State, 165 S.W.2d 188, 145 
Tex.Cr. 1. 

68. Tex.—^Fuller v. State, 167 S.W. 
2d 170, 145 TexCr. 190—Dlttle v. 
State, 95 S.W.2d 141, 130 Tex,Cr. 
603. 

31 C.J. p 728 note 33. 

69. Ind.—^Ehlert v. State, 93 Ind. 
76. 

70. N.Y,—^Kennedy v. People, 39 N. 
T. 245. 

71. Tex.—Rutherford v. State, 13 
Tex.App. 92. 

72. Mass.—C ommonwealth v. 
Brown, 2 Gray 358. 

73. Ala.—Walker v. State, 41 So. 
878, 146 Ala. 45. 
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in the indictment is not fatal where the criminal act 
is sufficiently identified without use of the correct 
Christian nameJ* 

Words of description in addition to name. When 
not material to the statement of the offense, the in¬ 
dictment need not add to the name of the person 
words of descriptions® This rule is applied to the 
suffixes “Jr.,” “Sr.,” and equivalent descriptive 
words,"® but, as to this, there is authority to the 
contrary."'^ 

Repetition of name or reference. A clerical error 
in the repetition of the name of the person injured 
may be disregarded.^® When the name of a person 
injured has been once correctly stated, an error in 
its subsequent repetition is usually regarded as im¬ 
material,^® particularly where, by the use of the 
connectives “said” or “aforesaid,” it is evident that 
the same name is intended.®® Where the name is 
correctly repeated, accused cannot complain of the 
use of an improper qualifying connective which 
might be entirely eliminated and still leave suffi¬ 
cient to charge a complete offense.®^ While it is 
not essential that the name of the victim should 
follow the crime charged, provided it otherwise suf¬ 
ficiently appears in the in formation,®2 it is neces¬ 
sary that pronouns should be sufficiently used if the 
name is not repeated, to make it appear certain who 
was the victim.®® The use of a wrong pronoun 
referring to the person whose property was stolen 
is not a valid objection after verdict where there 
is no surprise occasioned thereby.®^ 

Class and sex of persons. Where persons of a 
certain class are essential to a description of the 


offense, the indictment must state that persons of 
such class are involved.®® A class of persons may 
be designated by description without setting forth 
their names where the offense with which accused 
is charged is thereby disclosed with sufficient partic¬ 
ularity.®® If the offense is made more highly pun¬ 
ishable when committed against persons of a par¬ 
ticular class, the indictment is good, notwithstand¬ 
ing it does not designate to which class the injured 
person belongs, although in such a case the milder 
punishment will be awarded.®*^ 

It is said that if a crime is of such character that 
it can be committed only against the person of a 
male being, or of a female, the sex of such person 
must plainly appear;®® but an indictment for an of¬ 
fense against a named person who is also referred 
to by a pronoun of the feminine gender has been 
held not defective, although not specifically alleg¬ 
ing such person to be a woman.®® 

Particular statutory provisions. Where the of¬ 
fense is not directed against any particular indi¬ 
vidual, the legislature may prescribe the form of 
an indictment, dispensing with the necessity of nam¬ 
ing a third person,®® and under some statutes when 
an offense involves commission of a private injury 
and is described with sufficient certainty in other 
respects to identify the act, an erroneous allega¬ 
tion as to the person injured is not material.®^ Un¬ 
der a statute providing that, where a person is 
known by two or more names, it shall be sufficient 
to state either name, the use of a name by which 
the person is sometimes called is sufficient, although 
the person is not commonly known by that name.®® 


74i CaL—People v. Hinshaw, 227 
P. 156, 194 Cal. 1. 

75. S.C.—State v. Toxingr, 41 S.O.L. 

1 . 

31 C.J. p 729 note 39. 

76. Ind.—Geraghty, Jr. v. State, 11 
N-.E. 1. 110 Ind. 103. 

31 C.J. p 729 note 40. 

77. N.H.—State v. Vittum, 9 N.H. 
519. 

78. Ark.—^Bell v. State, 104 S.W. 
1108, 84 Ark. 128. 

79. Del.—State v. Brown, 85 A. 797, 
26 Del. 499. 

31 C.J. p 729 note 46. 

80. Me.—State v. Pike, 65 Me. 111. 
31 C.J. p 729 note 47. 

81. Tex.—Seebold v. State, 232 S. 
W. 328. 89 Tex.Cr. 563. 

83. Iia.—State v. Griffin, 20 So. 905, 
48 La.Ann. 1409. 

30 C.J. p 118 note 70 [a]. 

88. Zaa.-^tate v. Griffin, 20 So. 905, 
48 Lia.Ann. 1409. 


84. Mo.—State v. Willis, 16 Mo.App. 
553. 

85. Md.—Targer v. State, 200 A. 731, 
175 Md. 220. 

Cknunimer 

An indictment under a statute reg¬ 
ulating the sale and transportation 
of solid fuel, alleging that accused 
was in charge of a vehicle in which 
solid fuel was being transported to 
an unknown person, and that ac¬ 
cused did not have delivery tickets 
in his possession, was demurrable 
for neglecting to state that the pur¬ 
chaser was a consumer and for not 
negativing the statutory exception 
of fuel sold in bags of one hundred 
pounds or less, not exceeding a total 
of one fourth ton.—^Yarger v. State, 
supra. 

86. U.S.—St. John V. U. S., C.C.A. 
Ill., 268 P. 808. 

31 C.J. p 728 note 18. 

87. Me.—State v. Fielding, 82 Me. 
585. 


8a Cal.—^People v. Puski, 192 P. 
552, 49 CaLApp. 4. 

89. Neb.—Taylor v. State, 126 N.W. 
762, 86 Neb. 796. 

88. Va.—^Davis v. Commonwealth, 
38 S.ES. 191, 99 Va. 838. 

31 C.J. p 729 note 61. 

91. Okl.—Johnson v. State, 2 P.2d 
601, 52 Okl.Cr. 86—^Leyerle v. 

State, 237 P. 871, 31 Okl.Cr. 179 
—Ireton v. State, 233 P. 771, 29 
Okl.Cr. 266. 

9a Tex.—Stokes v. State, 81 S.W. 

1213, 46 Tex.Cr. 357. 

SuAcleiLt to employ name by which, 
sometimes known 
Where injured party is known or 
sometimes called by name alleged in 
indictment, the indictment, other¬ 
wise regular, is sufficient, it being 
unnecessary that injured party be 
commonly called by name alleged in 
indictment.—Johnson v. State, 71 S. 
W.2d 280, 126 Tex.Cr. 356. 
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An error in the statement of the name of the per¬ 
son injured is by statute in some states rendered 
immaterial when the indictment is otherwise suf¬ 
ficient to identify the act.^^ 

b. Corporations, Associations, Partneships^ and 
the Like 

Where it is essentiai to a description of the offense, 
but not otherwise, an indictment should aver the char¬ 
acter of an association or legal entity, such as a cor¬ 
poration, partnership, or the like, and should identify it 
by name or other description. 

Where the identification of a corporation, part¬ 
nership, joint-stock company, or other association of 
individuals is essential to a description of the of¬ 
fense, the charge must show the character of the 
association or legal entity.^^ Where an allegation 
relating to an association of persons is wholly tm- 
necessary, a failure to allege its character as a 
corporation, partnership, or otherwise is immate¬ 
rial.^ ^ 

Partners or joint owners. In the case of partner¬ 
ships or joint owners, the rule at common law is 
that the names of the individual partners or owners 
should be set out.9® Under statutes changing this 
rule in some jurisdictions, it is sufficient to name 
the partnership without naming the individual mem¬ 
bers,or to name one or more of the partners 
without naming alL^^ 

Corporate name or description. The name of a 
corporation, whose identity must be shown to iden¬ 
tify the offense, must be stated,^® It is sufficient to 
state the corporate name and character of the or¬ 
ganization,^ and the individuals or officers who com¬ 
pose it need not be stated.^ In describing a corpo¬ 


ration a statement of the name by which it is com¬ 
monly known is regarded as sufficient by some au¬ 
thorities,^ as by a statement of its name in abbrevi¬ 
ated form, or a statement of a sufficient part of 
the name clearly to identify the corporation,^ but 
other authority holds a variance from the true name 
fatal.5 

Fact of incorporation. At common law there is 
some conflict as to whether, when a corporate name 
is pleaded, the fact of incorporation must be aver¬ 
red.® Some cases hold it unnecessary,^ at least 
where the name imports incorporation;® but others 
require it to be expressly alleged,® although it need 
not be averred whether incorporation was under a 
general or special act,^® and it is held that incor¬ 
poration need not be alleged when it is not an ele¬ 
ment of the crime.^1 It is held, under statutes pro¬ 
viding that proceedings shall not be affected by any 
defect which does not prejudice accused, that fail¬ 
ure to allege the fact of incorporation when the 
name of the company is given is not fatal-i® Where 
the insertion of the corporation’s name is material 
only as a portion of the identification of the res 
affected, it is not necessary to make any allegation 
of the legality or regularity of the corporate or¬ 
ganization.^® 

Municipal corporations. Where a statute pre¬ 
scribes an offense relating to or affecting a munici¬ 
pal corporation, an indictment charging such of¬ 
fense must describe the municipal corporation in 
such a way as to bring it clearly within the terms 
of the statute.i^ 

Body politic. Where the person injured is, un¬ 
der the statute, any person or ‘‘body politic,” it is 


93. Iowa.—state v. Congrove, 80 N. 
W. 227, 109 Iowa 66. 

31 aj. p 729 note 64. 

94. Ala.—^Edmonds v. State, 6 So. 
54, 87 Ala. 12. 

31 C.J. p 729 note 55. 

Allegatloxui beld snUlcleiit to allow 
ooxporate oliaracter 
Ark.—Smith v. State, 136 S.W.2d 673, 
199 Ark. 900. 

95. Ky.—Stamper v. Commonwealth, 
99 S.W. 304, 30 Ky.L. 679. 

31 C.J. P 730 note 66. 

96. Ill.—Staaden v. People, 82 Ill. 
432, 25 Am.R. 333. 

31 C.J. p 730 note 67. 

97. Ind.—Kirk v. State, 194 N.B. 
349, 207 Ind. 623—State v, Wil¬ 
liams, 2 N.E. 586, 103 Ind. 236. 

98. Kan.—State v. Suppe, 67 P. 106, 
60 Kan. 566. 

99. Or.—State v. Adler, 142 P. 344, 
71 Or. 70. 

31 C.J. p 730 note 60. 


1. Neb.—Braithwait v. State, 45 N. 
W. 247, 28 Neb. 832. 

31 C.J. p 730 note 61. 

Avennent held anAdent 
Embezzlement of property of **an 
incorporated company, to wit, the 
Singer Manufacturing Company.”— 
Stallings V. State, 16 S.W. 716, 29 
Tex.App. 220. 

2. Al€L—Aldridge v. State, 7 So. 
48, 88 Ala. 113, 16 Am.S.R. 23. 

3. Del.—State v. Rollo, 64 A. 683, 
3 Pennew. 421. 

31 C.J. p 730 note 63. 

4. Ill.—^People V. Corbishly, 168 N. 
B. 732, 327 Ill. 312. 

5. Mass.—Commonwealth v. Pope, 
12 Cush. 272. 

6. Del.—State v. Donovan, 96 A. 
1041, 6 Boyce 42. 

I 31 C.J. P 730 note 65. 
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7. Okl.—^Lewis v. State, 119 P.2d 
91, 73 OkLCr. 172. 

31 CJ. p 730 note 65. 

8; DeL—State v. Donovan, 95 A. 

1041, 6 Boyce 42. 

31 C.J. p 730 note 66. 

9. Tex.—^Nassets v. State, Cr., 32 S. 
W. 698. 

31 QJ. p 730 note 67. 

la Minn.—State v. Loomis, 8 N.W. 
758, 27 Minn. 521. 

11. Cal.—^People v. McDonnell, 22 
P. 190, 80 Cal. 286. 

31 C.J. p 730 note 69. 

12. Ohio.-Burke v. State, 34 Ohio 
St. 79. 

13. N.T.—^People v. Jackson, 8 Barb. 
637. 

31 C.J. p 730 note 72. 

14. Colo.—Trine v. People, 86 P. 
100, 36 Colo. 473. 

31 C.J. p 731 note 73. 
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sufficient to allege injury to the people of the state.^® i 
An indictment charging an offense against the Unit- 1 
ed States or its courts may refer in general terms to | 
the officers through or against whom the offense 
was committed.^^ 

Decedent's estate. An indictment charging intent 
to defraud decedent’s estate is good as against the 
contention that an estate is neither a natural nor 
an artificial person, so that there is a failure to 
charge a crime, since the estate is regarded as a 
legal entity,and specification of the natural per¬ 
sons who would be defrauded by a forged will is 
unnecessary, since the interests which natural per¬ 
sons would have in the estate are unknown until 
after completion of administration, and it is suffi¬ 
cient to show that persons of a certain class, such as 
those lawfully entitled to the estate, would be the 
victims of the crime.^® 

§ 143. Description and Ownership of Prop¬ 
erty 

a. In general 

b. Value 

c. Ownership 

s. In General 

Where property Is merely Incidental to a crime, and 
not a part of its essential elements, the Indictment or 
information need not particularly describe such property; 
but where either real or personal property forms an es¬ 


sential element of the offense charged, it should be de¬ 
scribed with sufficient certainty to identify it and the 
particular offense. 

Property which is the subject of the offense 
charged must be described in the indictment;^® but 
where property is merely incidental, and not an es¬ 
sential element of the crime charged, it is not nec- 
essarj' to allege its description with particularity.^f^ 
In cases where a description of property is requi¬ 
site, it may be broadly stated that a description per¬ 
mitting its due identification is sufficient.^! 

Realty. In charging those offenses which must 
be committed with relation to real property, it is 
necessary to describe the property with such par¬ 
ticularity that it may be identified, and that it may 
be seen from the face of the charge that it is the 
subject of the offense,2® and where the character of 
the realty is an element of the crime, the descrip¬ 
tion should be such as to fix the identity of the 
offense.2® Certainty to a common intent is neces- 
sary.2^ In many cases no greater particularity is 
required in the description of real property than the 
statement of the town in which it is located. This 
has been held to be sufficient in indictments for 
keeping or maintaining as a nuisance a particular 
building,25 or for an attempt to destroy a dam.^S" 
In an indictment for obstructing a way,27 or in air 
indictment for not repairing a highway,28 it is not 
necessary to set out the termini of such highways: 
or ways. 


15. ni,—People V. Snyder. 117 N.K 

119, 279 Ill. 435. 

31 C.J. p 731 note 74. 

16l’ xr.s.—tr. S. v. Polakoce, C,C.A,N. 

T, . HZ' 'P.2d 888. 184 A.L.R 607, 

certiorari denied SI S.Ct. 41. 311 

U. S. €58, 85 l4.Ed. 418. 

Paxtloiilar indiotmeiKta lieia snjBLcienfe 

(1) An indictment, alleginsr tbat 
accused conspired to influence and 
impede the official actions of officers 
m and of a United States district 
court in order that one being tried 
therein would receive a sentence of 
not more than one year and one day, 
was sufficient although not specify¬ 
ing who the officers were that were 
to be so impeded.—U. S. v. Polakoff, 
supra. 

(2) An indictment charging a con¬ 
spiracy to defraud the United States 
of and concerning its governmental 
function to be represented honestly 
and faithfully in the courts of the 
United States by an assistant United 
States' attorney to prosecute delin¬ 
quents for crimes free from corrup¬ 
tion. dishonesty, and improper influ¬ 
ence, sufficiently apprised defendants 
of the oiitoge against them with rea¬ 
sonable particularity as to the per- 
aorxa, time, place, and cireumstances. 


—U. S. V. Glasser, C.C.A,Ili;, 116 P. 
2d 690, <!ertiorari granted Glasser v. 
U. S., 61 S.Ct. 835. 313 U.S. 561, 85 
Li.Bd. 1516, reversed on other grounds 
62 act 457. 315 U.S. 60. 86 L..Ed. 
680, certiorari grranted Kretske v. 
U. S., 61 act. 885, 313 U.S. 551, 85 
LbEd. 1515, affirmed Glasser v. y. 
a, 62 act. 457, 316 U.S. 80, 86 L. 
Ed. 680, certiorari granted Koth v. 
U. a, 61 act 835, 313 U.S. 651, 
85 lj.Ed. 1515. affirmed Glasser v. 
U. a, 62 act 467, 316 U.S. 60. 86 
L.Ed. 680. 

17. Ill.—People V. Waitches, 8 N.B. 
2d 687, 290 IlLApp. 402, affirmed 
13 N.E.2d 974, 368 Ill. 302. 

Laying ownership of property in de¬ 
cedent’s estate see infra § 143 c. 
la Ill.—^People V. Waitches, supra. 

19. Mo.—State v. Hudson, 285 S.W. 
733, 314 Mo. 599. 

2a Mo.—State v. Hudson, supra. 
Irving scene of accident 
An information charging accused 
with the crime of leaving the scene 
of an accident after an injury to 
property had occurred did not have 
to describe the property injured, 
since the offense lay in leaving the 
scene of the accident and it did nqt' 
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matter what kind of property It wasp 
that was injured.—State v. Hudson^ 
supra. 

21. N.H.—State v. Fogg, 30 A.2d: 
491. 

22. Iowa.—^Norris’ House v. State,. 
3 Greene 613. 

31 C.J. p 731 note 75. 

23. Me.—State v. Beckwith, 198 A. 
739, 135 Me. 423. 

^Honse” Is too broad and general 
description under statutes fixing dif¬ 
ferent penalties for burning of dif¬ 
ferent kinds of buildings.—State v.. 
Beckwith, supra. 

24L Mass.—C ommonwealth v^ 
Brown, 16 Gray 189. 

N.J.—State V. Malloy, 34 N.J.Lavr 
410. 

25. Mass.—Commonwealth v. Lo¬ 
gan, 12 Gray 136. 

81 C.J. p 731 note 77. 

26. Mass.—Commonwealth v. Tol- 
man, 21 N.E. 377, 149 Mass. 229,. 

14 AmuS.R. 414, 3 L.R.A. 747. 

27. Mass.—Commonwealth v. HalU 

15 Mass. 240. 

2a Mass.—klommonwealth v. New¬ 
bury, 2 Pick. 51. 
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Persomlty. A description of personal property 
must be given whenever the particular kind, quan¬ 
tity, number, or value of the property enters into 
the nature of the offense,or where the property 
must be described in order to inform accused of the 
particular offense with which he is charged.^® A 
mere classification of property without stating the 
name, kind, quantity, or quality is insufficient.^^ 
The description must be such as to identify the of¬ 
fense, to inform accused of the charge, to inform 
the court what sentence to pass, and to support a 
plea of former jeopardy.^^ Such, certainty only is 
required as the nature and circumstances of the 
case will permit and while the description must 
be sufficiently certain to permit its identification,^^ 
it need not be minute,^® especially where minute¬ 
ness might be impossible and might occasion a fa¬ 
tal variance between the allegations and the proof,^® 
in which case it may be stated that a more particu¬ 
lar description than that given is not in the power 
of the grand jurors.^^ Under this rule coin or bank 
notes may be generally described,®® as under stat¬ 
utes so providing and having for their object to 
relieve the prosecution of the necessity of detailed 
particularization in the description of money.®® 
However in describing money it is proper to give 
the best description possible and to allege that a 
better description thereof ^ is to the grand jurors 
unknown.'*® The description should be that which 
is commonly used.**^ 


b. Value 

The value of property where It forms an element of 
the crime charged, or affects Its degree or punishment 
should be alleged; but where value does not materially 
affect the crime or Its punishment no averment thereof 
is required. Money imports value without an express 
averment thereof. 

No averment of the value of property involved 
in a criminal offense is necessary unless value en¬ 
ters into the degree of the crime or determines its 
punishment but the value of property must be 
stated where it forms an element of the offense,*®^ 
and where the extent of value determines the grade 
or degree of a crime, the indictment must allege 
value with accuracy and not in generalities.*”* 
Where articles are of different kinds, their value 
should be alleged separately, otherwise a conviction 
cannot be had on failure of proof as to any arti¬ 
cle,*® but the value may be alleged collectively 
where the articles are all of one kind.*® 

Money being in itself a measure of value, it is 
not necessary to add to its description an averment 
of its value,**^ as the court will take judicial notice 
of the value.*® 

Statute requiring valuation in gold coin. A stat¬ 
ute, providing that whenever the character or grade 
of an offense, or its punishment, depends on the 
value of property, such value shall be estimated ex¬ 
clusively in United States gold coin, has been, con¬ 
strued as referring only to testimony and as inap- 
I plicable to pleading.*® 


8d. Mo.—state v. Mudson, 285 S. 
W. 733, 736, 314 Mo. 699, citing 

Corpus Juris. 

N.Y.—People v. Higbie, 66 Barb. 131. 
Description lield sufElclent 
Indictment charging that accused 
feloniously took and carried away, 
*‘to wit,’* seventeen cows or animals 
of the cow kind, the personal prop¬ 
erty of named person was not de¬ 
murrable.—Blakeney v. State, Ala., 
13 So.2d 430, reversing 13 So.2d 424. 
30 l Tex.—Green v. State, 161 S.W. 

2d 106, 144 Tex.Cr. 1. 

31 aj. p 731 note 82. 

31. Tex.—Luce v. State, 224 S.W. 
1095, 88 Tex.Cr. 46. 

32. Mass.—C ommonwealth v. 1 
Strangford, 112 Mass. 289. 

33. U.S.—Dunbar v. U. S., Or., 16 
S.Ct 325, 166 U.S. 186, 39 D,EcL 
390. 

31 C.J. p 731 note 87. 

Description of chattel 
In ajx indictment, a chattel may 
be described by the name usually 
applied to it.—People v. Graves, JL62 
N.B. 839, 331 Ill. 268. ' . , 

34. Me.—State v. Dawes, 76 Ma 61. 
31 C.J. p 731 nOte 88. 


35. TT.S.—Dunbar v. D. S., Or., 16 S. 
Ct 326, 156 U.S. 186, 39 KEd. 390. 

31 C.J. p 731 note 89. 

36. Cal.—People v. Platt, 7 P. 1, 

67 Cal. 21. 

31 C.J. p 731 note 90. 

37. Fla.—Enson v. State, 50 So. 948, 

68 Fla. 87, 138 Am.S.H. 92, 18 Ann. 
Cas. 940. 

Mass.—Commonwealth v. Strangford, 
112 Mass. 289. 

38. Ill.—People V. Flereto, 136 N.E. 
417, 303 Ill. 186. 

31 C.J. p 731 note 92. 

39. D.C.—Neufield v. U. S., 118 F. 
2d 376, 73 App.D.C. 174. 

31 C.J. p 731 note 93. 

40. N.M.—^Territory v. BAle, 81 P- 
683, 13 N.M. 181, 13 Ann.Cas. 661. 

41. Ala.—Pflster v. State, 4 So. 396, 
84 Ala. 432. 

42. Tenn.—State v. Cornellison, 59 
S.W.2d 514, 166 Tenn. 106. 

43. Mich.—^Merwin v. People, 26 
Mich. 298, 12 Am.H. 314. 

S.a—State V. Parry, 70 S.B. 304, 87 
S.C. 636. 

44. W.Va.—State v. Criss, 23 S.E.2d 
613. 
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“Approximate value of Fifty Dol. 
lars,*? used in an indictment for 
grand larceny to describe the value 
of property stolen, was an insuffi¬ 
cient averment as to value, since ex¬ 
treme accuracy is necessary ■ In 
charging one with a crime by which 
he may forfeit his liberty, and the 
value of property allegedly - stolen 
should be stated in the Indictment 
without equivocation, indirection, or 
vague generalities, and stating the 
value ae “approximate” to any 
amount does not meet this require¬ 
ment—State V. Criss, supra. 

45. Mass.—Commonwealth v. Cahill, 
13 Allen 640—^Hope v. Common¬ 
wealth, 9 Mete. 134. 

46. Mass.—Commonwealth v. 

O’Connell, 12 Allen 451. 

47. IlL—^People v. Carpenter, 145 N. 
E. 664, 315 Ill. 87. 

81 C.J. p 732 note 3. 

48. Ala.—Gady v. State, 3 So. 429, 
83 Ala. 51. 

31 C.J. p 732 note 4. 

49. CaL—People v. Hill, 37 P:2d 349, 
2 CaLApp.2d 141. 
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c. Owneisliip 

Ordinarily an indictment should negative accused’s 
ownership of property affected by the offense charged 
and aver its ownership in other specified persons or en¬ 
tities capable of owning property, although where statutes 
are directed toward the protection of property generally^ 
it may be unnecessary to allege the names of the owners. 
Where statutes regulate allegations as to ownership, the 
indictment should comply with the statutory require¬ 
ments. 

As an element of the identification and definition 
of the offense, it is usually necessary to name the 
owner of the property affected,50 and where ac¬ 
cused is charged with an offense against the prop¬ 
erty of another, an averment that he committed the 
offense against certain property, without stating 
whose, is defective.®^ Where it is necessary to al¬ 
lege the ownership of property, it must be laid in a 
person, corporation, or other entity capable of own¬ 
ing property,®^ Names used in indictments with 
reference to the ownership of property will be 
taken to indicate persons, in the absence of anything 
to the contrary.®^ Where a statute is directed to¬ 
ward the protection of property generally, the 
names of the owners of property destroyed or in¬ 
tended to be destroyed are not essential.54 The 
general rules of law as to ownership in the case of 
transfers apply in determining the ownership for 
the purpose of allegation thereof in criminal plead- 
ings.55 When an offense is committed in relation 
to property which, at such time, was in the posses¬ 
sion of a bailee, the indictment may allege the own¬ 
ership to be in either the bailee or bailor.®® An 
allegation of possession is ordinarily a sufficient al¬ 
legation of ownership.®^ 


Decedents and bankrupts. Under the common 
lavr, where the owner is deceased, the ownership of 
personal property should be laid in his representa¬ 
tive and not in his estate;®® but under the civil 
law, it is sufficient to lay ownership in the succes¬ 
sion itself, and not in the administrator or execu¬ 
tor.®® It is sufficient to allege ownership in the 
estate of a bankrupt.®® 

Particular statutory provisions. Statutes provid¬ 
ing that an erroneous allegation as to the owner¬ 
ship of property injured is not material if owner¬ 
ship is described with sufficient certainty to identi¬ 
fy the act, are designed to modify the rigorous re¬ 
quirements of the common law as to description of 
person or property injured.®^ By statute it is some¬ 
times rendered proper to lay a married woman’s 
property in herself or her husband.®® Statutes pro¬ 
viding that, where one person owns property and 
another has possession thereof, ownership may be 
alleged to be in either, and that where property is 
owned in common, or jointly, ownership may be 
averred to be in all or any of such owners, apply 
not only to technical joint possession but also to 
cases where the parties exercise a joint or common 
possession,®® and apply to partnerships and joint 
owners of property generally.®^ However, such 
statutory provisions do not permit ownership of 
community property to be laid in either husband 
or wife, but under such statutes the rule prevails 
that ownership of community property, where the 
parties are living together, should be laid in the 
husband.®® Under a statute providing that owner¬ 
ship is constituted by the actual care, control, and 
management of property, the ownership may in 


Sa ni.—People V. Smith, 174 N.B. 

S28, 342 IIL 600. 

32 CJ. p 732 note 6, 

AUegntiOK as to ownexiihlp 
-gnttolent althou^rh the name of ac¬ 
cused was substituted for that of the 
Teal owner in one part of the indict¬ 
ment, where it otherwise sufficiently 
appeared that this was error and the 
name of the true owner was suffi¬ 
ciently shown.—Bolton v. State, 57 
S.W, 813, 41 Tex.Cr. 642. 

Description of persons other than 
Moused see supra 6 142. 

SI. Me.—State ▼. Beckwith, 198 A. 
739, 135 Me. 423. 

STesration of accused’s oxmership as 

essential 

One of the essentials of a charge, 
in offenses against property, is the 
negation of accused's ownership by 
such averments as show affirmative¬ 
ly that the ownership of the prop¬ 
erty, general or special, against 
which the crime is laid, is in anoth¬ 
er.—Jetton V. State, 195 So. 283, 29 


AUuApp. 134, certiorari denied 195 
So. 284, 239 Ala. 306. 

Sousa presumed accused’s where not 
otherwise lOIeged 
Where indictment charged that ac¬ 
cused solicited named person to bum 
a '‘house" or “a certain building, to 
wit, a house" occupied by accused, 
the house would be presumed to be¬ 
long to accused, and hence the in¬ 
dictment was insufficient to charge 
statutory offense of "burning any 
building of another."—^State v. Beck¬ 
with, 198 A. 739, 135 Me. 423. 

52. IIL—^People V. Smith, 174 N.E. 
828, 342 Ill. 600—People v. Pernal- 
sky, 165 N.E. 190, 334 Ill. 38. 

53- Pla.—Smith v. State, 77 So. 274, 
74 Pla. 594. 

64. Ill.—^People v. Robertson, 120 N. 
E. 539, 284 Ill. 620, 622, affirming 
210 IlLApp. 234. 

31 C.J. p 732 note 8. 

55- Ky.—Commonwealth v. McGar- 
vey, 165 S.W. 973, 168 Ky. 570. 

31 C.J. p 732 note 10. 
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56. Ind.—Greer v. State, 168 N.E. 
458, 201 Ind. 434. 

57. Iowa.—State v. Leasman, 114 N. 
W. 1032, 137 Iowa 191. 

53. Mo,—State v. Hammons, 126 S. 

W. 422, 226 Mo. 604. 

31 C.J. p 732 note 11. 

Charge of intent to defraud dece¬ 
dent's estate where regarded as a 
legal entity see supra § 142 b. 

59. La.—State v. Brown, 82 La.Ann. 

1020. 

60. U.S.—^U. S. V. Comstock, C.O.R. 
I., 161 P. 644. 

6L Ky.—Short v. Commonwealth, 
165 S.W.2d 177, 291 Ky. 604. 

62. Tex.—^Hames v. State, 81 S.W. 

708, 46 Tex.Cr. 562. 

31 O.J. p 782 note 14. 

63- Tex.—Reasoner v. State, 36 S. 
W.2d 163, 117 Tex.Cr. 85. 

64. Tex.—^Turner v. State, 163 S.W. 
2d 205, 144 Tex.Cr. 359. 

65. Tex.—^Turner v. State, 163 S.W. 
2d 205, 144 Tex.Cr. 359. 
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general be alleged in either the general or special 
owner, or in any one of several joint owners.®® 
The word “title,” as employed in a statute directing 
that the language of an indictment or information 
shall be certain as to the title of the prosecution, 
refers to the authority under which the prosecution 
is brought and not to the ownership of property 
alleged to have been stolen.®*^ 

§ 144. Description of Printed or Written 
Matter 

a. In general 

b. Details of description 

a. In General 

When printed or written matter enters into an offense 
as a part or basis thereof It should be set forth in the 
Indictment, at least In substance, and where constituting 
the gist of the offense it has been held by some authorities 
that an instrument should be set forth in haec verba or 
according to Its tenor, and that a mere statement of its 
effect is insufficient. Where a writing Is merely inci¬ 
dental, or Is relied on as proof of the fact charged and 
not in Itself an offense, or where the voluminous or 
obscene character of the instrument, or its loss or ab¬ 
sence, precludes its being put into the record, it may 
be described generally without being set forth. In the 
latter case the Indictment should aver the reason for 
failure to set forth the instrument and should describe It 
In substance and with sufficient particularity for iden¬ 
tification. When an indictment sets out an exact copy 
of the instrument, such copy should be introduced by 
language importing that It is such. 

Where a written instrument enters into an of¬ 
fense as a part or basis thereof or when its proper 
construction is material, the instrument should be 


set out in the indictment.®® In some jurisdictions 
when the writing is of the gist of the offense, it 
must be set out according to its tenor,®® with an in 
haec verba statement of the words used and con¬ 
stituting the ofTense,70 and it is not sufficient to 
state merely its effect.In any event the writing 
must be set out in substance, q,. described with 
sufficient certainty to identify it.*^® Where the writ¬ 
ing is regarded merely as an incident which enhanc¬ 
es the punishment,or is relied on as proof or evi¬ 
dence of the fact charged, and not as in itself con¬ 
stituting the offense,or where the documents in¬ 
volved are so numerous that they cannot be stated 
at length, or in detail, without encumbering the rec¬ 
ord to an extent beyond practical rules of conven¬ 
ience,*^® they may be described in a general manner 
and need not be set out. While it has been said 
that the rule requiring the setting out of the whole 
instrument or its tenor is limited mainly if not 
wholly to cases of forging, counterfeiting money, 
and threatening letters,*^7 the rule has also been ap¬ 
plied to other offenses, as will be seen by refer¬ 
ence, for example, to False Pretenses § 42, and to 
the C.J.S. title Libel and Slander § 296, also 37 CJ. 
p 148 notes 93-97. In some cases, although the 
writing is of the substance of the offense, it need 
not be set out in hsec verba, as where it is too ob¬ 
scene to be placed on the records;^® or where the 
instrument has been lost or destroyed,*^® or remains 
in the possession of accused.®® In such cases the 
matters in excuse must be averred in the indict- 
ment.®i Where it is alleged that the writing is too 


60. Tex.—Bryan v. State, 111 S.W. 
1035, 64 Tex.Cr. 69. 

67. Ark,—^Mitchell v. State, 169 S. 

W.2d 867, 205 Ark, 596. 

Title, description, and jurisdiction 
of court see supra S 37. 

63: Tex.—^Pincus v. State, 70 S.W. 

2d 417, 126 Tex.Cr. 188. 

31 C.J. P 732 note 19. 

Writings in foreign language see su¬ 
pra S 92. 

Better practice 

Where a criminal prosecution Is 
based on a written instrument, the 
instrument should be copied in full 
in the indictment or information In¬ 
stead of attaching a copy of the in¬ 
strument thereto. While this is the 
better practice, failure to observe 
it is not a fatal defect where the 
indictment does set forth the sub¬ 
stance of the instrument in sufficient 
detail for identification.—Chappell v. 
State, 124 P.2d 742, 74 Okl. 213. 

69. U.S.—U. S. v. Noelke, C.C.N.T., 
1 P. 426, 17 Blatchf. 664. 

31 C.J. p 732 note 20. 

70. XJ.S.—U. S. V. Noelke, supra. 


Details of description generally see 
infra § 145 b. 

71. U.S.—-U, S. V. Watson, D.C. 
Miss., 17 P. 146. 

72. U.S.—^U. S. V. Watson, supra. 
Iowa.—State v. Henderson, 113 N.wJ 

328, 135 Iowa 499. 

73. Ala.—-McAllister v. State, 47 So. 
161, 166 Ala. 122, 123. 

Colo.—Moody v. People, 176 P. 476, 
65 Colo. 339. 

74. xr.S.—U. S. V. Keen, C.C.Ind., 26 
P.Cas.No.15,510, 1 McLean 429. 

31 CJ. p 732 note 24. 

Allegations affecting punishment 
generally see infra S 146. 

76. Ga.—Dalton v. State, 169 S.B. 
198, 200, 176 Ga. 645, citing Cor¬ 
pus Jtirls. 

Va.—Brown v. Commonwealth, 2 Va. 

Cas. 616, 4 Va. 616. 

31 C.J. p 732 note 26. 

78. U.S.—U. S. V. Winslow, D.C 
Mass., 195 F. 578, affirmed 33 S.Ct. 
2-53. 227 U.S. 202, 67 L.Bd. 481. 
Beference to voluminous matter by 
title, page, and date 
I Heference in indictment for violat¬ 
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ing Criminal Syndicalism Act to lit¬ 
erature advocating syndicalism by 
giving title, page number, and some¬ 
times date of publication, was suffi¬ 
cient where the printed matter in¬ 
cluded in the booklets and other 
publications forming the basis of the 
charge was too voluminous to have 
been incorporated even piecemeal in 
the Indictment—^People v. Horluchi, 
300 P. 457, 114 Cal.App. 415. 

77. U.S.—Becher v. U. S., aC.A.N. 
T., 5 P.2d 45. 

31 aj. p 732 note 27. 

78. R.I—State v. Smith, 22 A. 282,. 
17 R.L 371. 

31 C.J. p 733 note 29. 

79. U.S.—Rosecrans v. U. S., Mont, 
17 S.Ct 302, 166 U.S. 267, 41 L.Bd.. 
708. 

31 C.J. p 733 note 30. 

80. B[y.—^Elinnaird v. Common¬ 

wealth, 121 S.W. 489, 184 Ky. 575. 

81. Ky.—^Kinnaird v. Common¬ 

wealth, supra. 

^ 31 O.J. p 733 note 32. 
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obscene to be perpetuated as a part of the record, 
accused and his counsel must be given an oppor¬ 
tunity before trial to inspect the writing, and on the 
trial the writing must be produced.^^ The ques¬ 
tion of what is fit to be set out in the record is 
within the discretion of the trial court.*^ Where 
the indictment is on a lost or destroyed instrument, 
it is necessary that the substance be set out.^^ 
W'Tiere technical terms occur in an instrument pre¬ 
pared by accused which is necessarily described in 
the indictment, it is sufficient to follow such terms 

in the indictment.^^ 

Averments introductory to description. Where it 
becomes necessary to set out an exact copy of an in¬ 
strument, the copy should be introduced by words 
importing that it is such.^® A description that an 
instrument purports a particular fact means that 
what is stated as the purport appears on the face 
of the instrument.®^ 

b. Details of Description 

An indictment should set forth that portion of printed 
or written matter wherein the offense ties, but need not 
set forth ail details or matter not forming a part of the 
Instrument, such as indorsements. Under some practice 
the writing may be attached as an exhibit instead of 
being set out in the body of the indictment. 

Only that part of the writing in which lies the 
offense need be set out, unless the residue is essen¬ 
tial to the true sense;®® but the setting out of an 
entire publication alleged to be criminal does not 
vitiate the indictment, although parts of it are not 
criminal.®^ Matters which do not form a part of an 
instrument need not be set out,®® such as indorse¬ 
ments,® ^ revenue stamps,®® marginal letters and 
marks used to render forgery more difficult,®® or 
omamentations.®^ Although it may be unnecessary 
to set an instrument out in haec verba, yet if the 
pleader attempts to do so he must do so correctly,®® 


since where an instrument is described with unnec¬ 
essary particularity, the proof must correspond to 
the allegation, as shown infra § 268, and a material 
variance between the tenor and purport clause is 
fatal.®® The earlier cases apply the rule of re¬ 
quiring the instrument to be exactly set out with 
great strictness,®^ but the more modern rule is that 
a slight variance in setting out a written instru¬ 
ment according to its tenor is not fatal.®® A lim¬ 
ited number of abbreviations not contained in the 
original may be used, provided the words meant 
are clearly indicated; but this does not authorize 
numerous abbreviations, especially when the mean¬ 
ing of many of them is conjectural.®® It has been 
held sufficient, at least as against demurrer, that 
the writing be attached to the indictment as an 
exhibit instead of being set out in the body there¬ 
of and it has been said that in event of a vari¬ 
ance between a document set out in an indictment 
as an exhibit and the allegations of the indictment, 
the exhibit controls.® An agreement of the parties 
that documentary evidence on which an indictment 
is based may be considered as a part thereof, al¬ 
though not regular, and not to be commended as a 
practice, may be accepted for such purpose.® 

Reference to seal. Where such fact is otherwise 
sufficiently apparent, it is, it seems, unnecessary to 
allege that an instrument is under seal> 

§ 145. Circumstance Affecting Punishment; 

Matter of Aggravation 

a. In general 

b. Aggravation by previous convictions 

c. Effect of defective averment of mat¬ 

ters in aggravation 

a. In (General 

Ordinarily, the indictment or information should ai- 


82. Ky.—^Klnnalrd v. Common¬ 

wealth, supra. 

88. U.S.—Dunlop v. IT. S.. Ill., 17 S. 

Ct. 375, 165 U.S 486, 41 L.Ed. 799. 
84h Ill.—Wallace v. People, ^7 Ill. 
45. 

Ind.—^Munson v. State, 79 Ind. 541. 
85. F.S.—^U. S. V. Christopherson, D. 
CMo.. 2^1 P. 225. 

88. Mass.—Commonwealth v. Tar- 
hoz, 1 Cush. 66. 

31 CJT. 9 733 note 38. 

Innuendos see supra § 106. 

87. Mo.—^Downin^r v. State, 4 Mo. 

733 note 38. 

88. Mass.—Commonwealth v. Har- 
aasn;. t Gray 289. 

31 CJ. P T33 note 40. 

In haee verba ieltaieoeeiit > of wbrds 


constltutiniT offense see Infra 6 
145 a. 

89. Mich.—^People v. Kennedy, 142 
N.W. 771, 176 Mich. 384, AnnuCaa. 
1916A 895. 

90. Ill.—-Xiangdale v. People, 100 Ill. 
263. 

Jnd.—Bader v. State, 94 N.E. 1009, 
1012, 176 Ind. 268. 

91- Va.—^Perkins v. Commonwealth, 
7 Gratt. 651, 48 Va. 651, 56 Ain.D. 
123. 

81 C.J. p 733 note 48. 

92. N.Y.—Miller v. Peo., 52 N.T. 
304, 11 Am.R. 706. 

93. N.T.—^People V. Franklin, 8 
Johns.Cas. 299. 

94. N.J.—State v. Robinson, 16 N.J. 
Ijiaw 507. 
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96. Ill.—^Lanjrdale v. People, 100 Ill. 
263. 

N.T.—People v. Warner, 5 Wend. 271. 

96. Tex.—Webb v. State, 88 S.W. 
•394. 47 Tex.Cr. 305. 

31 C.J. p 733 note 49. 

97. N.C.—State v. Street, 1 N.C. 
158, 1 Am.D.^ 589. 

9a N.J.—-state V. Jay, 34 N.J.Law 
368. 

99. N.J.—State V. Jay, supra. 

1. Minn.—State v. Williams, 21 N. 
W. 746, 82 Minn. S37. 

2. Ind.—Kramlen v. State, 195 N.E. 
74, 208 Ind. 154. 

a, Ky.—Commonwealth v. Bush, 115 
S.W. 249, 131 Ky. 384. 

4. N.T.—Webster v. People, 92 N.T. 
' 422. 

31 C.J. p 734 note 58. 
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lege such circumstances as may influence the punishment 
for the offense charged, and where the matter in ag¬ 
gravation is relied on, the pleading should first charge 
the offense itself and then set out the matter In aggrava¬ 
tion. 

The indictment should as a rule set out all the 
facts which in law may influence the punishment.® 
In charging those offenses which become offenses of 
greater degree or subject to a greater punishment 
by reason of having been committed under aggra¬ 
vating circumstances or with particular intent, it is 
necessary first to charge the minor offense with its 
appropriate description, and then allege the matter 
of aggravation.® However, there is authority to the 
effect that where punishment is committed to the 
discretion of the court, it is not necessary to allege 
matter either in mitigation or in aggravation, as 
the judge will exercise his discretion on the basis 
of the evidence adduced irrespective of the aver¬ 
ments in the indictment or information.'^ 

b. Aggravation by Previous Convictions 

(1) In general 

(2) Habitual criminals 

(1) In General 

(a) Necessity and propriety 
• (b) Sufficiency of allegations generally 

(c) Allegations as to record of previous 

convictions 

(d) Legality of conviction, jurisdiction, 

and regularity of proceedings 

(e) Similarity of previous and current 

offenses 


(a) Necessity and Propriety 

The general rule requires an Indictment or informa¬ 
tion to allege convictions of prior offenses, where such 
prior convictions would enhance the punishment or would 
affect the grade or degree of the offense charged. 

There is a contrariety of judicial opinion respect¬ 
ing the necessity and propriety of an allegation as 
to previous convictions of accused.^ By way of 
generalization it may be stated that, in the absence 
of statutory directive, most jurisdictions require an 
averment of the prior conviction in the indictment, 
even though this may result in the introduction of 
prejudicial matter extraneous to the substantive of¬ 
fense currently charged, but that under statutes in 
an increasing number of states the question of prior 
conviction and identity of accused with the person 
previously convicted is submitted to the jury only 
after his conviction of the current offense,® as in the 
case of proceedings on supplemental information 
filed after conviction, as discussed infra subdivision 
b (2) of this section. Where, in case of repeated 
convictions for similar offenses, the statute imposes 
an additional penalty, it is generally held that an 
indictment for a subsequent offense should allege 
facts showing that the offense charged is a second 
or subsequent crime within the contemplation of 
the statute,^® although failure to do so will not nec¬ 
essarily foreclose the right to sentence accused as 
a second offender,and also that it is necessary to 
allege both the present offense^® and the previous 
convictions.!® While the averment as to prior con¬ 
victions has been held to relate only to the punish- 


5. TJ S.—Olivlto V, IT. S., CJ.C.A. 

Wash., 67 F.2d 664. 

31 C.J. p 734 note 58. 

General description of documents af- 
fectinsr punishment see supra S 
144 a. 

The facts constitutliigr such aggra¬ 
vation of a crime as will mcrease 
the statutory punishment must he 
plainly charged or they are not con¬ 
fessed by a plea or established by a 
verdict of guilt.—Meyers v. U. S., O. 
aA.Tex., 116 P.2d 601. 

Ihstigatliig minor 
Indictment should allege that par¬ 
ent aided and instigated minor child 
to commit crime, where double pun¬ 
ishment is sought—^Hurst v. State, 
17 S.W.2d 818, 112 Tex.Cr. 433. 

TTse of deadly weapon 
(1) In order to put in issue the 
question whether accused In a rob¬ 
bery prosecution was armed with a 
deadly weapon, such allegation must 
be pleaded in the complaint, infor¬ 
mation, or indictment—^People v. 
Lesterjette, 104 P.2d 844, 40 OalwApp. 
2d 327. 

42C.J.S.-67 


(2) Without cdlegation in lnfoi> 
mation that first degree robbery was 
committed by means of deadly weap¬ 
on, increased penalty prescribed 
when such weapon is used could not 
bo imposed.—State v. Taylor, 18 S. 
W.2d 474, 322 Mb. 16. 

6. U.S.—Aderhold v. Pace, C.C.A. 
Ga., 65 P.2d 790, affirming, D.C., 
Pace V. Aderhold, 2 F.Supp. 261. 

Nev.—State v. Squier, 54 P.2d 237, 
229, 56 Key. 386, citing Corpus Jcu 
rls. 

31 O.J. p 734 note 69. 

7. Me.—Rell v. State, 9 A.2d 129, 
136 Me. 322, 125 A.Lr.R. 602. 

8. Kan.—^Levell v. Simpson, 62 P. 
2d 372, 373, 142 Kan. 892, citing 
Corpus Juris, and appeal dis¬ 
missed 56 S.Ct 60S, 297 U.S. 696, 
80 Li.Kd. 986, rehearing denied 66 
S.Ct 692, 297 U.S. 728, 80 L.Bd. 
1011—State V. Woodman, 272 P. 
132, 134, 127 Kan. 166, citing Cor¬ 
pus Juris. 

Allegations as to second or subse¬ 
quent offense in prosecutions for 
. liquor law violations see the dJ. 
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S. title Intoxicating Liquors § 380, 
also *33 C.J. p 799 note 81—p 800 
note 92. 

9. Pa.—Commonwealth v. Boyer, 37 
PaDist. & Co. 81. 

la La—State v. Hablghorst, 112 
So. 414, 163 La 552—State v. Gani, 
102 So. 319, 157 La 235. 

Okl.—Littlejohn v. State, 241 P. 210, 
32 Okl.Cr. 40L 

Conformity of Indictment to judg¬ 
ment in respect of prior convic¬ 
tions see Criminal Law § 1971 c. 

11. La—State v. Guidry, 124 So. 
*832, 169 La 215. 

Charging second or subsequent of¬ 
fense by supplemental Information 
filed after conviction see infra 
subdivision b (2) of this section. 

12. Idaho.—State v. Holder, 290 P. 
387, 49 Idaho 514. 

13. XJ.S.—^MoCarren v. U. S., C.C.A. 
ni., 8 F.2d 113—U. S. ex rel. 
Manchbach v. Moore, D.G.N.T., 2 
P.2d 988—U. S. V. Berkowltz, D.C. 
Mo., 46 F.Supp. 664, 565, quoting 
Corpus Juris. 
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ment,^4 and strictly speaking not to charge an of- 
fense,i5 ig said in some jurisdictions that it is a 
portion of the description of the offense.^® The 
fact that an averment of his previous conviction 
may prejudice accused in his current trial cannot 
override the necessity of making such allegation 
on the question of a more severe penalty for a sub¬ 
sequent offense,^7 and such an averment is usually 
regarded as authorized,and not to violate the 
constitutional or statutory rights of accused,^^ 
There are, however, jurisdictions at variance with 
the majority rule just discussed, in which an indict¬ 
ment need not allege that the offense charged is a 
subsequent offense for the purpose of increasing the 
punishment on a conviction.^® It has also been held 
that unless the prior conviction has been averred 
in the indictment, the proceeding to inflict the addi¬ 


tional or more severe punishment should be by in¬ 
formation after conviction or sentence.^i Statutory 
provisions for the determination after conviction 
of the additional punishment to be inflicted as for 
second or subsequent offense do not violate any con¬ 
stitutional guaranty.22 Under the practice followed 
in respect of habitual criminal statutes specifically 
discussed infra subdivision b (2) of this section, 
provision is sometimes made for allegations as to 
previous conrictions in supplemental informations 
filed after conviction of the current offense. Even 
in the absence of statutory regulation, the practice 
has been followed of alleging the prior conviction 
in the indictment for the current offense, and ad¬ 
vising accused thereof, but withholding from the 
jury that portion of the indictment charging the 
previous conviction until after accused shall have 


Cal.—Cavaasa v. Off, 274 P. 523, 206 
Cal. 307—^Ex parte Young Ah Gow, 
15 P. 76. 73 Cal. 438. 

DC.—Jacobs V. U. S., 24 F.2d 890, 
58 APP.D.C. 62. 

Ga.—Harris v. State, 149 S.E. 153, 
40 Ga.App. 228. 

Idaho.—State v. Holder, 290 P. 387, 
49 Idaho 514. 

Ind.—^Evans v. State, 50 JT.E. 820, 
150 Ind. 651. 

Ky.—^Alford V. Commonwealth, 287 
S.W. 937, 216 Ky. 405. 

Minn.—State v. Brendeke, 197 N.W. 

273, 168 Minn. 239. 

Miss.—Millwood v. State, 1 So.2d 582, 
190 Miss. 750, affirmed 6 So.2d 619 
—^Brewsaw v. State, 151 So. 475, 
476, 168 Miss. 371, citing Oorpns 
Juls. 

Neb.—Osborne v. State, 211 N.W. 
179, 115 Neb. 65, 

N.C.—State v. Fowler, 136 S.E. 709, 
193 N.C. 290. 

Ohio.—City of Columbus v. Carson, 
155 N.B. 498, 23 Ohio App. 299. 
Okl.—Dong V. State, Cr., 140 P.2d 
600—O’Neil V. State, 134 P.2d 1033. 
76 OklCr. 107—Johnston v. State, 
287 P, 1068, 46 Okl.Cr. 431. 

Pa.—Commonwealth ex reL Flory v. 
Ashe, 1 A.2d 685, 132 Pa.Super. 
405—Commonwealth v. McKenty, 
80 Pa.Super. 249—Commonwealth 
V. Ciccarelli, 42 Pa.Di8t. & Co. 643, 
89 Pittsb.Leg.J. 483. 

S.D.—State v. Schaller, 207 N.W. 161, 
49 S.D. 398, citing Ctoxpus Joxis. 
Tex.—^Doyle v. State, 187 S.W.2d 26, 
138 T6x.Cr. 502—Williams v. State, 
5 S.W.2d 614, 109 Tex,Cr. 450. 

Va.—Jennings v. Commonwealth, 166 
S.B. 394, 166 Va. 1075. 

Wash.—State v. Stump, 132 P.2d 727, 
16 Wash. 140. 

'etC-J. p 734 note 61. 

Ohjeat of duurging previons oonvlo- 
l .tiOlL' 

' The obleiat in view in charging a 
pcrferrioias. conviction ts not for the 
purpose of evidence as^^to the com¬ 


mission of the offense on which ac¬ 
cused IS to be tried, but is for the 
information of the court in deter¬ 
mining the punishment to be im¬ 
posed in case of conviction.—^People 
V. Jeffries, 119 P.2d 190, 47 CaLApp. 
2d 801. 

14. Ala,—Mitchell v. State, 116 So. 
149, 22 Ala.App. 300. 

15. Arlz.—Valdez v. State, 65 P.2d 
29, 49 Arlz. 115. 

D.C,-^acobs V. U. S., 24 P.2d 890, 
58 APP.D.C. 62. 

la U.S.—U, S. V. Berkowitz, D.C. 
Mo., 45 F.Supp. 564, 565, Quoting 

Corpus Juris. 

Mont—State v. O’Neill, 248 P. 215, 
76 Mont 526. 

31 C.J. p 734 note 62. 

17. La.—State v. Bailey, 115 So. 

613, 165 La. 341, 68 A.L.R. 1. 

I la Cal.—People v. Willison, 10 P. 

2d 766, 122 CaLApp. 760. 

Mo.—State v. Compton, 61 S.W.2d 
967—State v. Macon, 287 S.W. 775. 
Neb.—Wiese v. State, 294 N.W. 482,- 

138 Neb. 685. 

Tex.—Ash V. State' 141 S.W.2d 341, 

139 Tex.Cr. 4‘20. 

Wash,—State v. Stack, 277 P. 866, 
1*52 Wash. 384, adhered to 280 P. 
930, 152 Wash. 284. 

Although not tleaneot of current 
case, a previous conviction of ac¬ 
cused is properly pleaded where it 
permits imposition of a heavier pen¬ 
alty.—State V. Kilcullen, 266 S.W. 
739, 301 Mo. 284. 

19. Tex.—JenWns v. State, 40 S.W. 
2d 109, 118 Tex.Cr. 666—Williams 
V. State, 5 S.W.2d 614, 109 Tex.Cr. 
450. 

2a S.C.—state v. Parris, 71 S.E. 

808, 89 S.C. 14. 

31 C.J. p 734 note 64. 

Xu irew Jersey 

(1) It has been held that where 
second offense makes accused liable 
to different and greater punishment, 
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offense Is considered first offense, 
unless former offense of same kind 
is alleged in Indictment and proved. 
—Weeks v. State, 127 A. 345, 101 N. 
J.Law 15. 

(2) A later decision holds that one 
may be punished as a second offend¬ 
er even though the complaint fails 
to charge the former conviction, 
where accused has been otherwise 
informed of the charge and been giv¬ 
en ample time to meet it, the court 
holding that failure to refer to a 
former conviction for the same of¬ 
fense in the complaint charging ac¬ 
cused with driving motor vehicle 
while intoxicated, under which he 
was convicted as second offender, 
did not invade accused’s fundamen¬ 
tal rights where the case was ad¬ 
journed for four days after the pros¬ 
ecution undertook to show prior con¬ 
viction, thus giving accused ample 
opportunity to meet the charge.— 
State V. Dorch, 181 A. 712, 13 N.J. 
Misc. 661, affirmed 5 A.2d 689, 122 
N.J.Law 467. 

(3) It has also been held that fail¬ 
ure to refer to former conviction for 
same offense In complaint charging 
accused, with driving motor vehicle 
while intoxicated did not deprive 
court of jurisdiction to convict ac¬ 
cused as second offender where court 
bad jurisdiction of subject matter 
and person, and accused was repre¬ 
sented at hearing on merits by coun¬ 
sel who participated therein, in view 
of statute stipulating that the fact 
of former conviction need not be 
charged in the complaint.—State v. 
Eowe, 181 A. 706, 116 N.J.Law 48, 
affirmed 5 A.2d 697, 122 N.J.Law 466. 

21. Pa.—Commonwealth ex reL Fos¬ 
ter V. Ashe, 23 A.2d 245, 146 Pa. 

Super. 482. 

22 , W.Va.—State v. Graham, 69 S. 

B. 1010, 68 W.VSi ’248, 40 LR.A., 

N.S., 924, affirmed 32 S.Ot. 583, 224 

U.S. 616, 66 L.Bd. 917. 
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been convicted of the currently charged offense.23 
Under other practice, not only is no averment of 
a prior conviction needed in the indictment, but 
the entire issue is taken from the jury and deter¬ 
mined by the court when the time comes for fixing 
sentence.24 

^A-Hiere the prior conviction is not germane to the 
offense charged or to the punishment inflicted there¬ 
for, the indictment should not allege a prior con- 

viction.25 

Where the punishment for the second offense 
does not exceed that which may be legally imposed 
for a first conviction, allegation and proof that ac¬ 
cused has previously been convicted or sentenced 
would be prejudicial to him and need not be made.26 

Second or subsequent conviction as affecting 
grade or degree of offense. Where a second or 
subsequent conviction would affect the grade of the 
offense or require the imposition of a different pun¬ 
ishment, the fact of a former conviction and sen¬ 
tence must be charged in the indictment.^ So 
where an act charged would not be a felony except 
for prior convictions, they must be alleged to charge 
a felony.^® Where a first offense is merely an in¬ 
dictable misdemeanor, while a second is a felony, 
the fact of a former conviction becomes an essen¬ 


tial element which must be alleged and proved 
w'here a verdict for misdemeanor may be rendered 
by five-sixths of the jury, while a conviction for 
felony requires the unanimous verdict of twelve ju- 
rors.29 

Where the prosecution is for a first offensCj such 
fact need not be stated.30 

Allegation of imprisomnent. Under a statute 
prescribing penalties for certain offenses, and pro¬ 
viding for a more severe penalty if accused has 
been previously convicted of a felony, but silent as 
to penal servitude as an element essential to impo¬ 
sition of the greater penalty, it is not necessary to 
allege penal servitude.^l 

(b) Sufficiency of Allegations Generally 
The allegatfons of an Indictment or Information seek- 
ing to charge accused as a second or subsequent offender 
should bring him clearly within the statute providing an 
increased penalty for such an offense and should comply 
with the general rules of pleading In respect of certainty 
and particularity, but it has been held unnecessary to 
allege a prior offense with the same particularity as the 
current offense. 

It is necessary that the allegations bring accused 
clearly within the intent of the statute prescribing 
the additional punishment,^^ by duly averring 
that a prior offense and conviction occurred after 


23. Conn.—State v. Ferrone, 113 A. 
452, 96 Conn. 160. 

Pa.—Commonwealth v. Boyer, 37 Pa. 
Dist. & Co, 81. 

24. K!an.—^Levell v. Simpson, 62 P. 
2d 372, 142 Kan. 892, appeal dis¬ 
missed ^6 S.Ct 592, 297 US. 72'8, 
80 KSd. 1011. 

Pa.—Commonwealth v. Boyer, 37 
Pa.Dist. & Co. 81. 

25. Va—Jennin^rs v. Common¬ 
wealth, To6 S.K 394, 165 Va. 1076. 

ga Ga.—^McWhorter v. State, 44 S. 

B. 873, 118 Ga. 65. 

Va.—McCallister v. Commonwealth, 
161 S.E. 67, 157 Va. 844. 

31 C.J. p 734 note 63. 

27. Ga.—Tribble v. State, 148 S.B. 
693, 168 Ga. 699—McNabb v. State, 
27 S.B.2d 246. 69 Ga.App. 385— 
Held V. State, 176 S.E. 100, 49 Ga. 
App. 429—Harris v. State, 149 S.H. 
153, 40 Ga.App. 228. 

23. Miss.—^Brewsaw v. State, 151 
So. 475, 168 Miss. 371. 

N.T.—People ex rel. Sloane v. 

Lawes, 174 N.B. 80. 256 N.T. 112, 
affirming 242 N.Y.S. 882, 230 App. 
Biv. 714, reversing 242 N.T.S. 883, 
230 App.Div. 710, dismissing ap¬ 
peal In re Sloan, 242 N.Y.S. 883, 
230 App.Div. 710—PeopU ex rel. 
Pettibone v. Superintendent of New 
York State Reformatory at Elmira, 
294 N.Y.S. 255, 162 Miss. 125. 
S.D.—State v, Kini^y, 221 N.W. 


260, 63 S.D. 521—State v. Schaller, 
207 N.W. 161, 49 S.B. 898. 

29. Idaho.—State v. Scheminisky, 
174 P. 611, 31 Idaho 504. 

33. Ala.—^Kosenberger v. State, 69 
So. 366, 5 Ala.App. 196. 

31 C.J. p 735 note 74. 

31. Cal.—^People v. Noland, 86 P. 
2d 363, 30 Cal.App.2d 386. 

Necessity of alleging prior impris¬ 
onment under habitual criminal 
acts see infra subdivision b (2) 
of this section. 

Statnta punishing siarcotio law vio¬ 
lation 

Where accused, who was charged 
with unlawful possession of a prep¬ 
aration of morphine, had been pre¬ 
viously convicted of violation of 
state poison law, imposition of a 
more severe penalty because of the 
prior conviction did not require al¬ 
legation of penal servitude for for¬ 
mer conviction under the controlling 
statutes.—People v. Noland, supra. 

32 , XJ.S.—^Pace v. Aderhold, B.C.Ga.., 
2 F.Supp. 261, 263, quoting Corpiui 
Jtixis, and affirmed, C.C.A., Ader¬ 
hold V. Pace, 66 F.2d 790. 

Miss.—^Brewsaw v. State, 151 So. 

476, 168 Miss. 871. 

31 C.J. p 736 note 76. 

Allegations held snfficieiit 
(1) Generally. 

Cal.—^People v. Lamanu^, 268 P. 
1082, 92 CaLApp. 775. 
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Kan.—State v. Wharton, 295 P. 666, 
132 Kan. 409. 

Ky.—^Fox V. Commonwealth, 43 S.W. 
2d 62, 240 Ky. 811—^French v. 
Commonwealth, 300 S.W. 902, 222 
Ky. 386. 

Mo.—State v. Dalton, 23 S.W.2d 1— 
State V. Hammer, App., 63 S.W. 
2d 181, transferred, see 61 S.W. 
2d 965, 333 Mo. 40, transferred, see, 
App., 56 S.W;2d 415. 

N.Y.—People v. Goho, 39 N.T.S.2d 
665, 265 App.Div. 1030. 

Tex.—Hodge v. State, 32 S.W.2d 191, 
116 Tex.Cr. 592—Strickland v. 
State, 28 S.W.2d 818, 116 Tex.Cr. 
410. 

Utah.—State v. Hawkins, 16 P.2d 
713, 81 Utah 16—State v. Durfee, 
290 P. 962, 77 Utah 1—State v. 
Anderson, 286 P. 645, 75 Utah 496 
Va.—^Langford v. Commonwealth, 153 
S.B. 821, 154 Va. 879—Keeney v. 
Commonwealth, 137 S.B. 478, 147 
Va. 678. 

Wash.—State v. Brames, 282 P. 48, 
154 Wash. 304. 

(2) To support sentence for sec¬ 
ond offense. 

U.S.—U. S. ex rel. Derencz v. Mar¬ 
tin, C.C.A.Md., 36 P.2d 944, certio¬ 
rari denied 50 S.Ct. 249, 281 U.S. 
736, 74 L.Ed. 1161—^Furlong v. U. 
S., C.C.A.Neb., 10 P.2d 492—Chap¬ 
man V. U- S., C.C.A.Ind., 9 P,2d 
790—^Moseley v. U. S., C.C.ATenn., 
4 F.2d 881, certiorari denied Mose- 
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enactment of the statute pro\4ding increased penal¬ 
ties for second or subsequent crimes.^^ Such alle¬ 
gations only are necessary as will give accused no¬ 
tice that a greater penalty is sought to be inflicted 
than for the first offense,and which are sufficient 
to advise him of the nature and extent of the of¬ 
fense of which he is accused.^S this respect the 
charge must be definite and certain,and must 
plainly set forth the charge of a second or subse¬ 


quent offense.57 a prior conviction should be al¬ 
leged directly and not by recital,38 and with suffi¬ 
cient precision and particularity to acquaint accused 
of the prior conviction on which the state relies,3^ 
and to enable the court to determine whether or not 
a statute as to the superimposed penalty applies.4<> 

The indictment must set out the time and place 
of the first conviction,as by alleging with rea- 


ly V. U. S.. 45 S.Ct. 510, 268 tT.S. 
690, 69 L..Ed. 1159. 

Cal.—Ex parte HaU, 263 P. 295. 88 
CaLApp. 212. 

Fla.—Adkison v. State. 103 So. 121, 
88 Fla. 3o9. 

Iowa.—State v. Lambertti, 215 N.W. 
762, 204 Iowa 670. 

Ky.—Grayson v. Commonwealth, 29 
S.W.2d 580, 235 Ky. 10. 

Mo.-^—State v. Loehr. 5 S.W. 696. 93 
Mo. 103. 

Okl.—Norris v. State. 96 P.2d 640. 68 
Okl.Cr. 1T2—Walker v. State. 64 P. 
2d 940, 60 Okl.Cr. 320—Gardner v. 
State, 262 P. 1077. 39 Okl.Cr. 68. 
W.Va.—State v. Cline. 22 S.E.2d 871 
—State V. Zink, 126 S.E. 561. 98 
W.Va. 338—State v. Bevins, 118 
S.E. 342. 94 W.Va. 344. 

<S) To support sentence for third 
oifensa 

U.S.—Palmer v. U. S., C.C.A.Ky., 6 P. 
2d 145. 

Cal.—^People v. Martin, 233 P. 85, 
70 CaLApp. 271. 

Ohio.—Hawkins v. State, 161 N.B. 

284, 27 Ohio App. 297. 

Tex.—Childress v. State, 116 S.W. 

2d 896. 134 Tex.Cr. 604. 

Va.—Pryor v. Commonwealth, 26 S. 
E. 864. 

(4) As to Identity of accused.— 
Davis V. Commonwealth, 20 S.W.2d 
731, 230 Ky. 732. 

(5) Murder indictment chargring 
prior conviction for murder was not 
defective for Inclusion of allegation 
that statute fixed death as alternate 
punishment for murder.—Covin v. 
State, 93 S.W.2d 428. 130 Tex.Cr, 
285. 

AXLesrations held iiurafiELeleiLt 
(1) Generally. 

CaL—^People v. Bose, 219 P. 1043, 

63 Cal.App. 762. 

Fla.—Joiner v. State, 109 So. 807, 92 
Fla. 711. 

IB.—^People V. Berman, 147 N.B. 

. 428, 316 Ill. 547. 

Ky.—^Potter v. Commonwealth, 11 S. 

W.2d 696, 226 Ky. 683. 

Mo.r-^tate V, Tracy, 29 S.W.2d 159, 
.,^25 Mo. 56;|B. 

l^eh.—Myen? v. State, 216 N.W. 807. 

jL15 287. . 

support sentence for sec- 

v^^me, l^Et So. 633, 89 

miBi 292,. ► . 1 . r ' 1 1 , . { , , 


in._-People V. Talbot, 153 N.B. 693, 
322 Ill. 416—People v. Hollenbeck. 
153 N.E. 691. 322 Ill. 443—People 

V. Gardner, 237 HLApp. 211. 

Ky.—^Pruett v. Commonwealth, 9 S. 

W. 2d 984. 226 Ky. 665. 

La.—State v. Wilkerson, 101 So. 262, 
156 La. 881. 

Ohio.—Byler v. State, 157 N.B. 421, 
26 Ohio App. 329. 

Pa.—Commonwealth ex reL White- 
man V. Smith, 195 A. 480, 129 Pa. 
Super. 196. 

<3) To support sentence for third 
offense.—^Biddle v. Thiele, C.C.A.Kan., 
11 P.2d 236. 

33. Ky.—Neal v. Commonwealth, 298 
S.W. 704, 221 Ky. 239—West v. 
Commonwealth, 289 S.W. 299, 217 

265—^English v. Common¬ 
wealth, 288 S.W. 320, 216 Ky. 608. 
Fatal defect 

Failure to allege that prior con¬ 
victions occurred after the statute 
providing additional penalties for 
second or subsequent offenses be¬ 
came effective constitutes a fatal 
defect.—^Neal v. Commonwealth, 298 
S.W. 704, 221 Ky. 239—Alford v. 
Commonwealth, 287 S.W. 937, 216 
Ky. 405. 

Failnze to allege date of offense 

An indictment charging a prior 
conviction shortly after enactment 
of the statute providing increased 
penalty for a second or subsequent 
offense, but silent as to the date on 
which the previous offense was com¬ 
mitted, is uncertain and bad as 
charging a second offense subject 
to increased punishment.—^French v. 
Commonwealth, 300 S.W. 902, 222 
Ky. 385—^Blanton v. Commonwealth, 
276 S.W. 633, 210 Ky. 671. 
implied averment 
Bven though an indictment does 
not allege in so many words that a 
prior conviction occurred after en¬ 
actment of the statute providing for 
increased punishment, it is sufficient 
if the allegations of fact therein 
lead unerringly to that conclusion.— 
Dunnington v. Commonwealth, 2l S. 
W.2d 471, 231 Ky. 827. 

34. TT.S.—Biddle v. Hays, C.C.A. 
Kan., 8 F.2d 937, 939, citing Ck>xinm 
Jnxls. 

Tex.—^Neeoe v. State, 137 S.W. 919, 
62 TexOr. 378. 

10601 


35. U.S.—Biddle V. Hays, C.C.A. 
Kaa., 8 F.2d 937. 

36. TT.S.—^Pace v. Aderhold, D.C. 
Ga., 2 F.Supp. 261, 263, quoting 
Corpus Juris, and affirmed, C.C.A., 
Aderhold v. Pace, 65 P.2d 790. 

Ohio.—^Byler v. State. 157 N.E. 421, 
26 Ohio App. 329. 

31 C.J. p 735 note 76. 

AUegstious held sufficiently definite 
and certain 

Okl.—^Littlejohn v. State, 241 P. 210, 
32 Okl.Cr. 401. 

37. TT.S.—XT. S. ex rel. Manchbach 
V. Moore, D.C.N.Y., 2 P.2d 988. 

Information held to make charge 
with sufficient clarity 
Wash.—State v. Gilfllen, 214 P. 831, 
124 Wash. 434. 

33. TT.S.—^Pace v. Aderhold, D.C.Ga, 
2 F.Supp. 261, 263, quoting Cor¬ 
pus Juris, and affirmed. C.C.A.. 
Aderhold v. Pace, 66 P.2d 790. 

Ky.—^Beshears v. Commonwealth, 39 
S.W.2d 996, 996, 239 Ky. 654, quot¬ 
ing Corpus Juris. 

Ohio.—Byler v. State, 157 N.R 421, 
26 Ohio App. 329. 

Va.—Cooper v. Commonwealth, 113 
S.E. 863, 134 Va. 545. 

Wash.—State v. Lindsey, 272 P. 72, 
73, 150 Wash. 121, citing Corpus 
Juris. 

Parenthetioal recital of prior of¬ 
fenses is an insufficient basis for 
imposition of increased punishment 
for a subsequent conviction, as the 
indictment should make a direct and 
positive charge of the former offens¬ 
es and convictions.—Schooley v. TJ- 
S., C.C.A.Ark.. 4 P.2d 767. 

AUegatlous held sufficieutly dlreot 
as against contention that they were 
mere recitals.—State v. Lindsey, 272 
P. 72, 150 Wash. 121. 

39. W.Va-—State v. McKown, 180 
S.B. 93, 116 W.Va. 263—State v- 
Royal, 119 S.B. 801, 94 W.Va. 617. 

40. W.Va.—State v. Royal, supra. 

41. Ky.—^Beshears v. Common¬ 
wealth, 39 S.W.2d 995, 996, 239 Ky. 
554, quoting Corpus Juris. 

Tex-^hildress v. State, 100 S.W.2d 
102, 131 TexCr. 487—^Palmer v. 
State, 81 S.W.2d 76, 128 TexCr. 
273. 

TJtah.-^tate v. Ferguson, 28 P.2d 
175, 88 Uteh 357. 
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sonable certainty the court in which it was had, ^2 
and the term or date of the conviction,and should 
aver that the previous conviction was for an of¬ 
fense committed before the commission of that for 
which the prisoner is on trial.^^ 

The fact of conviction should be sufficiently aver- 
red,45 and an allegation merely that accused plead¬ 
ed guilty, without stating that he was convicted, is 
insufficient.**® However, it is not essential to use 
the word ‘‘convicted” if its equivalent is otherwise 
sufficiently averred,^^ and allegations to the effect 
that accused pleaded guilty and that his guilt was 
adjudicated,^® or that there was an order of judg¬ 
ment imposing sentence following a plea of nolo 
contendere,^® have been held sufficient. 

The indictment need not aver that the convic¬ 
tion has not been overruled, set aside, or reversed,®® 


or negative a pardon,as such factors are matters 
of defense. 

The indictment or other similar pleading should 
show the identity of the offense at least in gen¬ 
eral terms,®2 and its nature,®® and the criminal 
character of the act for which accused was con¬ 
victed,®* but, as shown infra this section, it need 
not allege previous convictions with the same par¬ 
ticularity as if accused were being originally charg¬ 
ed with such prior offenses. 

If such is a statutory element, it must appear 
that the offense was committed after a prior con¬ 
viction,®® as where it is essential to allege that a 
second conviction was for an offense committed 
subsequent to the first conviction,®® or that prior 
convictions were for successive offenses,®'^ and 
where the statute provides that the additional pun- 


Va.—^Randl v. Commonwealtli, S 

Gratt. 738, 50 Va. 788. 

Tima and place of former conviction 
sufficiently averred 
Tex.—Smith v. State, 99 S.W.2d 937, 
131 Tex.Cr. 472. 

4a. U.S.—Schooley v. U. S., aC.A. 
Ark., 4 F.2d 767. 

Ohio.—City of Columbus v. Carson, 
155 N.E. 498, 23 Ohio App. 299. 
Tex.—Childress v. State, 100 S.‘W.2d 
102. 131 Tex,Cr. 487—Palmer v. 
State. 81 S.W.2d 76. 128 Tex.Cr. 
273—Morman v. State, 76 S.W.2d 
886, 127 Tex.Cr. 264. 

Utah.—State v. Ferguson. 28 P.2d 
175, 83 Utah 367. 

43. Ohio.—City of Columbus v. Car- 
son. 155 N.E. 498, 23 Ohio App. 
299. 

Tex.—^Morman v. State, 75 S.W,2d 
886, 887, 127 Tex.Cr. 264, citing 
Corpus Juris, 

W.Va.—State v. Royal, 119 S,B. 801, 
94 W.Va. 617. 

31 C.J. p 736 note 14 [a]. 

^ates of sentences properly alleged 
In indictment charging commis¬ 
sion of felony and two prior felony 
convictions, the dates of sentences 
In the prior convictions were prop¬ 
erly alleged as showing the time of 
the former convictions.—Childress v. 
State. 116 S.W.2d 896, 134 Tex.Cr. 
504. 

44. Ky.—^Beshears v. Common¬ 
wealth. 39 S.W.2d 996. 996, 289 Ky. 
554. quoting Corpus Juris. 

Va,—^Rand v. Commonwealth. 9 
Gratt. 738, 50 Va. 788. 

UUotment charging subsequent In¬ 
stead of prior completion 
Statute providing additional sen¬ 
tence for previous felony conviction 
was held not to authorize added pun¬ 
ishment, where information, in vio¬ 
lation of statutory provision regard¬ 
ing charging prior convictions, stated 


on Its face that such prior conviction 
was had more than a year after orig¬ 
inal offense charged.—^People v. Mc¬ 
Gee, 36 P.2d 378, 1 Cal.2d 611. 

46. U.S.—Schooley v. U. S.. C.C.A. 
Ark., 4 P.2d 767. 

Fact of prior conPotion sufficiently 
averred 

Cal.—^Ex parte Boatwright. 15 P.2d 
756, 216 Cal. 677. 

Ill.—People V. Rave. 3 N.B.2d 972, 
364 Ill. 72. 

Wash.—State v. Costello, 297 P. 790, 
161 Wash, 674—State v. Hulet, 292 
P. 107, 159 Wash. 72. 

TTse of statutory word “convicted” 
is sufficient in the indictment with¬ 
out further alleging the final and 
enforceable character of the Judg¬ 
ment of conPction, even though it 
may be necessary to prove the lat¬ 
ter before imposition of increased 
penalty is authorized.—State v. Bur¬ 
nett, 258 P. 484. 144 Wash. 698. 
Setting forth record see infra sub- 
diPsion b (1) (c> of this section. 

46. U.S.—U. S. V. Stoddart, D.C.Pa., 
11 F.2d 827—Schooley v. U- S., 
C.CJLArk., 4 P.2d 767. 

47. Fla.—Clinton v. State, 196 So. 

684, 143 Fla. 356. I 

48. Fla.—Clinton v. State, supra. 

49 . XJ.S.—U. S. V. Dasher, D.C.Pa.. 
61 F.Supp. 806. 

50. W.V€L—State V. Vendetta,, 103 
S.K 63, 86 W.Va. 186. 

31 C.J. p 736 note 93. 

51. Tex.—^Freeman v. State, 89 S. 
W.2d 896, 118 Tex.Cr. 67. 

52. Ohio.—City of Columbus v. Car- 
son, 155 'NJBL 498, 28 Ohio App. 
299. 

53. Tex.—Childress v. State, 100 S. 
W.2d 102, 181 Tex.Cr. 487—Palm¬ 
er v. State, 81 S.W.2d 76, 128 Tex. 
Cr. 278—^Morman v. State, 75 S.W. 

^ ^ 386./127 Tex.Cr. 264. 
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Similarity of previous offense to cur¬ 
rent offense see infra subdivision 
b (1) (e) of this section. 

54. Pla—Joiner v. State, 109 So. 
807, 92 Pla. 711 

La.—State v. Wilkerson, 101 So. 252, 
156 La. 88L 

Failure to state Elements of offense 

In a prosecution for theft, a count 
charging prior conviction and stating 
that the felony was passing a forged 
instrument, but not alleging that 
it was knowingly passed or that it 
was passed as true, was bsid be¬ 
cause it did not allege the elements 
of offense charged.—Square v. State, 
154 S.W.2d 852, 142 Tex.Cr, 498. 

65. U.S.—^Pace v. Aderhold, D.C.Qa. 

2 F.Supp. 261, 263, quoting Corpus 
Juris, and affirmed. CC.Am^ Ader¬ 
hold V. Pace, 66 F.2d 790. 

Tex.—Square v. State, 164 S.W.2d 
852, 142 Tex.Cr. 493. 

31 C.J. p 735 note 77. 

Direct averment necessary 

An indictment charging a prior 
conviction must allege directly that 
former conPctlon was for an of¬ 
fense committed prior to offense for 
which accused is to be tried.—^Mul¬ 
lins V. State, 144 S.W.2d 565, 140 
Tex.Cr. 261. 

56. Tex.—Stover v. State, Cr., 168 
S.W.2d 871—Square v. State, 154 
S.W.2d 852, 142 Tex.Cr. 493. 

57. Tex.—^Mullins v. State, 144 S. 
W.2d 565, 140 Tex.Cr. 261. 

Fatal defect 

An indictment alleging prior con- 
Pctions as a basis for increasing 
term of imprisonment was fatally 
defective for omitting averment that 
each succeeding offense was commit¬ 
ted after conviction of the preceding 
offense.—Gammill v. State, 117 S.W. 
2d 790, 135 Tex.Cr. 52. 
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ishment shall be imposed where accused has before 
been sentenced, it is necessary to allege the sen¬ 
tence, and not merely that accused has been con¬ 
victed.®* 

Some courts require the sentence to be alleged 
under statutes authorizing increased punishment for 
an offense after a former conviction.® ® 

Where the discharge of accused after his prior 
conviction, either by pardon or the expiration of 
his sentence, is made material by the statute im¬ 
posing the increased punishment for a subsequent 
conviction, it is necessary to aver a discharge in 
one of such manners.®® 

An allegation as to a prior conviction is fatally 
defective where it is made by the prosecutor in his 
personal capacity as an afSant and not in his official 
capacity as prosecutor.®^ 

Particularity of averments as to previous convic¬ 
tions, It is not necessary to allege previous con¬ 
victions with the same particularity as if the party 
was charged originally with the commission of such 
an offense,®* soipe courts holding, in this connec¬ 
tion, that the prior convictions are not elements of 
the subsequent offense.®® Where the statute mere¬ 
ly imposes an increased punishment on a second 
conviction of felony, it is not necessary to charge 
the particular offense on which the first conviction 
was based,®^ or the facts on which such conviction 
was based.®® 


Where the former convictions were under the 
laws of another state, it has been held that the in¬ 
dictment must show what such laws were,®® and 
in what courts the convictions took place,®7 and 
must duly allege that the conviction and sentence 
was of the kind specified in the governing statute 
as warranting imposition of an increased penalty.®* 
However, it is unnecessary to set forth the laws of 
such other jurisdiction verbatim, as this is matter 
of proof rather than of pleading.®® Under a stat¬ 
ute imposing additional punishment on one who, 
having been convicted in another state of an offense 
which, if committed within the state, would be a 
felony, is punishable for a subsequent offense with¬ 
in the state, it is unnecessary to allege the facts 
constituting the crime in the foreign state,70 and it 
is sufficient to charge that accused was convicted of 
a named offense in a named court on a specific 
date.*^^ Under a statute providing for increased 
penalty where accused has previously been convict¬ 
ed of an offense in another state, which would be 
punishable by the laws of the forum, if committed 
therein, by imprisonment in the state prison, where 
the previous conviction in the other state is charged 
to be an offense which is designated by name by 
the law of the forum as one falling within the re¬ 
quired category, there is a presumption that the 
conviction in the other state carried with it all es¬ 
sentials of the crime in the state of the forum, so 
that the indictment or information is sufficient, and 
any contention that the crimes are different is a 
matter of defense.*^* 


58. U.S.—Pace v. Aderhold. D.C,Ga„ 
2 P.Supp. 261, affirmed, C.C.A., 
Aderhold v. Pace, 66 P.2d 790. 

Hich.—People v. Ellsworth, 36 N.W. 
236, 68 Mich. 496. 

59. Pa.—Commonwealth v. Stack, 20 
Pa.Dlst 599. 

W.Va.—State v. Savage, 104 S.E 
153, 86 W.Va. 656. 
purpose of IneiudlTig seutenoe in 
averments of former conviction in 
Indictment for second offense un¬ 
der prohibition law is to show that 
proceedings for first offense has at¬ 
tained state of finality so far as 
trial court is concerned.-—State v. 
Bierce, 169 S.E. 478, 113 W.Va. 649. 

60. Mo.—State v. Austin, 21 S.W. 
31, 113 Mo. 538. 

31 ax P 737 note 16. 

61. Tex.—Martin v. State, 166 S.W. 
2d 144, 142 Tex.Cr. 623. 

•jOB: U.S.—Biddle v. Hays, C.C.A. 
’'KAIU 8 P.2d 937. 

<SBl.-(Peoples T. Cotombo, 233 P. 413, 
i36.j0a|iAa>iK.489L, 

V- Oofeamonwealth, 39 
."Jlf:T8LWJBa,936r'-996,?286-Ky. 654, Quot¬ 
ing Corpus ^ Aull^ • : ' 


Tex.—Walker v. State, 136 S.W.2d 
498, 138 Tex,Cr. 230—Waltrip v. 
State, 114 S.W.2d 565, 134 Tex.Cr. 
202—^Palmer v. State, 81 S.W.2d 
76, 78-79, 128 Tex.Cr. 273, citing 
Oorpxis Juris. 

31 C.X p 735 note 83. 

Teohnioal perfection is not re¬ 
quired in the description of the for¬ 
mer conviction, it being sufficient if 
it is described with sufficient di¬ 
rectness and particularity to advise 
accused of what conviction he must 
prepare to defend and to enable the 
court to determine whether the stat¬ 
ute imposing the greater penalty 
applies.—State v. Moss, 152 S.B. 749, 
108 W.Va. 692. 

66. Ky.—^Beshears v. Common¬ 
wealth, 39 S.W.2d 995, 996, 239 Ky. 
554, quoting Ck>rpu8 Juris. 

81 C.X p 735 note 84. 

64. Ky.—^Whorton v. Common¬ 
wealth, 7 Ky.Lt. 826. 

66. Ky.—Flemming v. Common¬ 
wealth, 194 S.W. 788, 176 Ky. 666. 
31 CJr. p 736 note 87. 

66. Ky.—Commonwealth v. Finn, 86 
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S.W. 693, 120 Ky. 864, 27 Ky.L. 
771. 

31 C.X p 736 note 96. 

Pleading held insufficient 
Information merely alleging that 
accused had been convicted in Ala¬ 
bama of forgery in second degree 
was insufficient to justify resentenc¬ 
ing accused as second offender.— 
State V. Brown, 143 So. 288, 176 La. 
367. 

67. Ky.—Commonwealth v. Finn, 86 
S.W. 693, 120 Ky. 364, 27 Ky.L. 771. 

68. Pa.—Commonwealth v. Curry, 
132 A. 370, 285 Pa. 289. 

69. Ky.—Fennen v. Commonwealth, 
42 S.W.2d 744, 240 Ky. 630. 

70. Mont—State v. Paisley, 92 P. 
566, 36 Mont 237. 

Xufozmation held insufficient to 
charge crime which would be feL 
ony in state of forum 
N.T.—People v. Knox, 227 N.T.S. 417, 
223 App.Div. 123—People v. Stov¬ 
all, 16 N.T.S.2d 498, 172 Misc. 469. 
71- Mont.—State v. Paisley,' 92 P. 
666, 36 Mont 237. 

72. Ariz.—Valdez v. State. 66 P.2d 
29, 49 Ariz. 116. 
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Several prior convictions. The state may, in the 
absence of inconsistent statutory provisions, charge 
and prove more than one previous conviction, and 
is not required to elect on which of the former 
convictions it will rely;73 and although under a 
particular statute, authorizing increased punishment 
in case of a prior conviction of a similar offense, 
only one prior conviction can be proved,* an indict¬ 
ment may aver two such prior convictions.^^ Al¬ 
though a statute prescribes different punishment for 
the second and third offenses, and accused has been 
twice convicted, an indictment for the third offense 
is not bad because it alleges only one of the former 
convictions.'^^ The allegation and proof of a great¬ 
er number of convictions than is required by statute 
is suflScient to authorize the imposition of the addi¬ 
tional sentence.7® 

Separate paragraphs or counts. Under some 
practice the previous and current offenses may be 
charged in two separate counts,'^'^ or the informa¬ 
tion should be divided into two parts, the first set¬ 
ting forth the particular offense with vrhich accused 
is charged, which should be on the first page of the 
information and signed by the prosecuting officer, 
the second alleging the former conviction, on the 
second page of the information, separable from the 
first page and signed by the prosecuting officer;'^® 
but it has also been held that it is not necessary to 
allege the prior convictions in a separate paragraph 
or count.7^ It has been held sufficient to state the 
substantive offense in the accusatory part of the in¬ 
dictment, and to follow it with a statement in the 
descriptive part showing a former conviction of 
accused for a similar crime.^O That an indictment, 
after the main charge and before the conclusion 
‘‘against the peace and dignity of the State,'’ charg¬ 
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es that accused had been sentenced to confinement 
in a penitentiary does not constitute a separate and 
distinct count,*! and a separate paragraph alleging 
prior conviction, and placed at the end of the indict¬ 
ment following several counts charging the crime, 
is not to be regarded as a “count” in the strict 
sense of the term, but rather as an addendum to, 
or part of, the previous counts inserted for the pur¬ 
pose of increasing the penalty, and w^hen so re¬ 
garded such a paragraph does not invalidate the in¬ 
dictment even though it fails in itself to charge a 
crime.*2 The fact that a separate paragraph aver¬ 
ring a previous conviction is called a “count” does 
not make it such or render the indictment bad on 
demurrer.** 

(c) Allegations as to Record of Previous 
Convictions 

In charging a prior conviction the indictment or in¬ 
formation should allege the facts of record, setting forth 
so much of the record as is essential to enable accused 
to know the facts and prepare to meet the charge; but 
it Is ordinarily unnecessary to set forth the whole record 
with particularity. 

The indictment or information should ordinarily 
charge a previous conviction by an averment of the 
facts of record.*^ At common law it was neces¬ 
sary to recite the record of the first conviction and 
to show that it was a conviction by judgment;*® 
but under modern statutes this rule has been so 
modified that it is generally unnecessary to set forth 
the record with particularity,** although there must 
be such a statement of the record as to enable ac¬ 
cused to find it and to prepare for a trial of the 
question whether he is the convict,**^ and the sen¬ 
tences should be set forth with such exactness as 
to show that they bring the convict within the pro¬ 
vision for additional punishment.** 


Charging conviction of burglary 
in second degree in California is 
sufficient to render accused liable to 
punishment as second offender m 
Arizona, there being a presumption 
that the California crime is the same 
as the Arizona crime in respect of 
punishment by imprisonment in the 
state prison.—^Valdez v. State, su¬ 
pra. 

73- ICan.—State v. Patterson, 157 P. 
437, 98 Kan, 197. 

74. Pa.—Commonwealth v. Payne, 
89 A. 559, 242 Pa. 394; 

75. Va.—Satterfield v. Common¬ 
wealth, 52 S.E. 979, 105 Va. 867. 

76. U.S.—^lowa V. Jones, D.C.Iowa, 
128 F. 626. 

77- TJ.S.—^McCarren v. XJ. S., C.C.A. 
nU. 8 F.2d 118.‘ 

78.' Conn,—^State v. Ferrone, 113 A. 
452, 96 Conn. 160. 


79- Ky.—^Rawlings v. Common¬ 
wealth, 230 S.W. 529, 191 Ky. 401. 

Mich.—^People v. Mellor, 5 N.W.2d 
455, 302 Mich. 537. 

80- Ky.—^Beshears v. Common¬ 
wealth, 39 S.W.2d 995, 239 Ky. 554. 

81- W.Va.—State v. Gravely, 66 S. 
E. 603, 66 W.Va. 375. 

Wis.—State V. Sullivan, 5 N.W.2d 
798, 241 Wis. 276. 

88. U.S.—Becker v. XJ. S., aC.A. 
Pa., 36 F.2d 472, certiorari denied 
60 S.Ct. 246, 281 U.S. 731, 74 KEd. 
1147. 

83. W.Va.—State v. Rigsby, 20 S.E. 
2d 906. 

84- XJ.S.—Schooley v. U. S., C.C.A. 
Ark., 4 F.2d 767. 

Bight of aociuied to be advised as to 
records 

Where indictment charges prior 
convictions for. purpose of enhanc¬ 
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ing penalty, accused has the right 
to be advised by averments in the 
indictment as to the records of the 
former convictions and the right to 
be guarded against the hazard of the - 
use by the state on subsequent occa-^ 
Sion of a conviction that had been' 
used to enhance the penalty.—Chil¬ 
dress V. State, 116 S.W.2d 396, 134 
Tex.Cr. 504. 

85- U.S.—U. S. V. Thompson, C.C.D. 
C., 28 F.Cas.No.16,486, 4 Crunch C. 
C. 336. 

31 C.J. p 736 note 12. 

86. U.S.—Chapman v, U. S., C.C.A. 

Ind., 9 F.2d 790, 

31 C.J. p 736 note 13. 

87- Tex,—^Morman v. State, 75 S.W. 

• 2d 886, 887, 127 Tex.Cr. 264. cit¬ 
ing Corpus Juris. 

31 C.J. p 736 note 14. 

88. Mass.—Wilde v. Commonwealth, • 
2 Meta 408. 
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(d) Legality of Conviction, Jurisdiction, and 
Regularity of Proceedings 
The Indictment or Information should sufficiently aver 
the legality of the prior conviction and the Jurisdiction 
of a court of limited jurisdiction^ but as a rule need not 
allege such matters with great particularity. 

In charging a previous conviction the indictment 
or information must sufficiently aver the lawfulness 
of such conviction,®^ and, in the case of a court of 
limited jurisdiction, should set forth the facts show¬ 
ing that the previous conviction was for an offense 
within the jurisdiction of such court,although 
failure to set forth the facts showing jurisdiction is 
not necessarily a fatal defect and it has been 
held that, unless specifically required by statute, it 
is not necessary to allege that the prior convictions 
were had in a court, or courts, of competent ju¬ 
risdiction,® 2 or to plead each step in the procedure 
leading to the former conviction.®® A former in¬ 
dictment or information under which a previous 
conviction was had need not be set out in haec ver- 
ba.®4 In this connection it has been said that since 
the sole purpose of alleging a former conviction is 
to present facts on which the court may determine 
the length of sentence, nothing but the fact of for¬ 
mer conviction should be set forth,®® that regulari¬ 
ty of the prior proceedings will be so far presumed 
as to obviate the necessity of pleading such facts,®® 
and that it is improper to all^e the details, as by 
setting out the previous indictment.®*^ Defects in 
the former proceedings as alleged do not affect the 
sufficiency of the allegation of former conviction, 


where such a conviction is shown as to bar a fur¬ 
ther prosecution for the offense then under investi¬ 
gation.®® 

(e) Similarity of Previous and Current Of¬ 
fenses 

Where the statute imposes increased penalty for a 
second or subsequent conviction of a similar or like 
offense, It should be sufficiently alleged that the prior 
conviction was for such an offense, and the facts should 
be set forth rather than the mere pleader’s conclusion; 
but a specific averment that the previous offense was of 
like character is not required if such fact otherwise suffi¬ 
ciently appears from the allegations. 

Where the statute imposes an increased penalty 
for a second or subsequent conviction of an offense 
of like character, the indictment or information 
should duly aver that a previous conviction was for 
an offense of such character,®® but it has been held 
that a specific averment that the previous offense 
was of like character is unnecessary where that fact 
is otherwise sufficiently alleged.^ The former of¬ 
fense should be so described as to show that it was 
an offense of like character, and a mere averment 
that it was such is bad as nothing more than a con¬ 
clusion of the pleader.® The indictment should not 
allege a former conviction of the same offense, but 
of a similar offense,® the words, ‘‘same offense,” in 
the statute, meaning one of like character, not the 
identical offense.^ 

(2) Habitual Criminals 

An Indictment or information seeking to secure ad- 


89. Fla.—parte Heed, 135 So. 
302, 101 Fla. 800. 

AUegatlOttS held stUBLoleiLt 
Mo.—State y. Batchelor, App., 32 
S.W.2d 129. 

90. Fla.—^Ex parte Heed, 135 So. 
302, 101 Fla. 800. 

N.T.—^People v. Powers, 6 N.T. 60, 
7 Barb. 462. 

91. N.T.—People V. Powers, supra. 
31 C.J. p 736 note 90. 

SSL <^.—^Leasure v. State, 283 P. 

1023, 46 OkLCr. 70. 

Wash.—State v. Cotz, 161 P. 1191, 
94 Wash. 163. 

93. Wash.—State v. Cotz, supra. 

9d, ni.— People v. Petrilll, 176 N. 
EL 437. 344 Ill. 416. 

95. W.Va.—State v. Criss, 28 S.13. 
2d 613. 

96L Ky.—Timberlake v. Common¬ 
wealth, 53 S.W.2d 345, 245 'Ky, 
163. 

Wira.-^tartSe ▼. Criss, 23 S.lL2d 618. 

wi 'W‘«Va.--^6i.te Vf Cries, 23 S.1L 
^ 8d 61^ ^ ^ 

’ t rv.n Consmon- 

m, jum va. so?. 


99. Pla.—^Benson v. State, 101 So. 
231, 88 Fla. 103. 

Ky.—Spencer v. Commonwealth, 298 
S.W. 389. 221 Ky. 166. 

Minn.—State v. Hoffman, 206 N.W. 
389, 165 Minn, 220—State v. Bren- 
deke, 197 N.W. 273, 158 Minn. 239. 
Tex.—Walker v. State, 135 S.W.2d 
498, 138 Tex.Cr. 230. 

Allegations held snflieieBt 
Minn.—State v. Oswold, 210 N.W. 65, 
168 Minn. 829. 

Tex.—^Hoberson v. State, 124 S.W.2d 
365, 136 Tex.Cr. 186. 

AUegatioBs held insnlllcleBt 
Tex,-^Walker v. State, 185 S.W.2d 
498, 138 Tex.Cr. 230. 

ChaiglBg offense of different ohaoN. 
acter 

Where ’ an Indictment which was 
read to the Jury, charged accused 
with forgery and in addition that €lc- 
cused had theretofore been convicted 
in another state of burglary, an of¬ 
fense of the same nature as forgery, 
the court should have stricken that 
part of the indictment charging the 
former offense since burglary is not 
an offense of the same nature as 
forgery.—^Brown v. State, 148 S.W. 
2d 776, 140 Tex.Cr. 183. 
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Allegation concerning similarity of 
offense as unnecessary under ha¬ 
bitual criminal statutes see infra 
subdivision b (2) of this section. 

1. W.Va.—State v. Phares, 151 S.EL 
186, 108 W.Va. 278. 

Failnze to state name of act under 
which accused was previously con¬ 
victed does not render the indict¬ 
ment fatally defective where it oth¬ 
erwise sufficiently appears therefrom 
that the previous conviction was for 
a similar offense under the same 
law so eus to be within the contem¬ 
plation of the statutory provision 
for increased penalty.—Spencer v. 
Commonwealth, 298 S.W. 389, 221 
Ky. 166. 

A. Tex.—Waltrlp v. State, 114 S.W. 
2d 555, 134 Tex.Cr. 202. 

Ntimber, style, and goiezal de- 
soxlption of prior cause should be 
set forth.—Waltrip v. State, supra. 

3. Tex.—Waltrip v. State, supra. 

31 O.J. p 735 note 88. 

4. Tex.—Gallagher v. State, 151 S. 
W.2d 819, 142 Tex.Cr. ISS^Muck- 
enfuss V. State, 117 S.W. 863, 55 
Tex.Cr. 216. 
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ditional punishment of accused on such ground should 
allege the facts essential under the statutes to render 
him an habitual criminal. Where the elements of such 
status are not required or permitted to be alleged In 
the original Indictment, the usual custom is to allege such 
matters in a supplemental information filed after con¬ 
viction. 

The procedure under so-called aggravated of¬ 
fense statutes, such as those considered supra sub¬ 
division b (1) of this section, and that prevailing 
under the so-called habitual criminal statutes, has 
been declared to be essentially different,^ so that 
the necessity or lack of necessity of alleging the 
conviction of a prior offense under one type of stat¬ 
ute does not necessarily control with respect to an 
indictment or information under the other t 3 rpe of 
statute.® Habitual criminality is a status rather 
than an offense, and allegations of previous con¬ 
victions made in indictments or informations 


brought under an habitual criminal statute do not 
constitute a distinct charge of crime, but go only to 
the punishment of the criminal.'^ Where it is sought 
to charge accused as an habitual criminal, the in¬ 
dictment or information should contain whatever 
allegations may be essential under the particular 
statute controlling,® and its sufficiency will be de¬ 
termined in the light of the general lules of crim¬ 
inal pleading.® It is necessary for the averments 
to show that accused is an habitual criminal,^® al¬ 
though after setting up the facts, such as prior con¬ 
victions, it is not necessary also to allege the con¬ 
clusion of law that accused was an habitual crim- 
inal.ii In compliance with local practice and stat¬ 
utes, it has been held that the indictment or infor¬ 
mation seeking to charge accused as an habitual 
criminal should allege his previous convictions,^® 
of a separate and successive character,^® and of 


5. Wash.—State v. Stump, 132 P.2d 
727, 16 Wash.2d 140. 

6. Wash.—State v. Stump, supra. 

7. Ind.—SammoDo v. State, 199 N.E3. 
555, 210 Ind. 40. 

N.T.—^People v. Dacey, 3 N.T.S.2d 
156, 166 Mlsc. 827. 

Okl.—^Ex parte Wray, 66 P.2d 965, 
61 Okl.Cr. 162—Ex parte Weaver, 
64 P.2d 925, 60 Okl.Cr. 290—Ex 
parte Bailey, 64 P.2d 278, 60 Okl. 
Cr. 278. 

Allegatloiui as separata ooimts 
Allegations in an indictment 
charging prior convictions of of¬ 
fenses are not separate "counts'* in 
the indictment, but merely serve, 
when sustained by proof, to enhance 
the punishment of accused.—Square 
V. State, 167 S.W.2d 192, 145 Tex. 
Cr. 219. 

8. Cal.—People v. Wagner, 248 P. 
946, 78 CaLApp. 503. 

Ky.—^Allen v. Commonwealth, 114 S. 
W,2d 757, 272 Ky. 533. 

9. Ind.—Midland v. State, 46 N.E.2d 
200, 220 Ind. 668. 

SpeoilLo desexiptioiL of prior convio- 
tions 

To authorize a life sentence un¬ 
der habitual criminal statute, an in¬ 
dictment or affidavit must specifical¬ 
ly describe previous convictions, sen¬ 
tences, and imprisonment, and the 
Jury must find that accused was con¬ 
victed, sentenced, and imprisoned 
in instances described and not other- 
wisa—^Midland v. State, supra—^Kel¬ 
ley v. State, 185 N.E. 453, 204 Ind. 
612. 

Conviotloii of orimo nnkiLowiL to law 
Information, under habitual crim¬ 
inal law, alleging tliat accused had 
been convicted of "offense of rob¬ 
bery first degt'ee and assault to kill 
(8 charges)" and that in accordance 
with^ "said conviction" accused had 
been sentenced to fifteen years* im¬ 


prisonment, was defective as alleg¬ 
ing offense unknown to law.—State 
V. Krebs, 80 S.W.2d 196, 336 Mo. 
576. 

Indictments or informations held 
snffioieat 

Ill.—People V. Miner, 41 N.B.2d 748, 
379 Ill. 624. 

Iowa.—^Haley v. Hollowell, 227 N.W. 

165, 208 Iowa 1205. 

Mo.—State v. Ortell, 50 S.W.2d 1037 
—State V. Schneider, 29 S.W.2d 
698, 325 Mo. 486. 

Neb.—Rains v. State,’5 N.W.2d 887, 
142 Neb. 284. 

Tex.—Square v. State, 167 S.W.2d 
192, 145 Tex.Cr. 219. 

Wash.—State v. Spencer, 228 P. 689, 
130 Wash, 595. 

Negativing pardon 

Indictment was not insufficient to 
charge accused with being an habit¬ 
ual criminal because indictment 
failed to allege that accused had 
, not been pardoned for the offenses 
I which were alleged in order to en¬ 
hance the penalty.—Square v. State, 
167 S.W.2d 192, 145 Tex.Cr. 219. 

10. Cal.—^People v. Wagner, 248 P. 
946, 78 Cal.App. 503. 

Idalio.—In re Bates, 126 P.2d 1017, 
63 Idaho 748. 

^'Persistent violator of law** 

An information charging grand 
larceny was required to charge that 
accused was a persistent violator 
of law, in order to authorize the 
judge to impose sentence provided 
for a persistent violator.—^In re 
Bates, supra. 

11. Mass.—Sturtevant v. Common¬ 
wealth, 83 N.E. 648, 158 Mass. 598. 

12. CaL—^People v- Wagner, 248 P. 
946r 78 OahApp. 503. 

Idaho.—State v. Lovejoy,. -95 P.2d 
132, 60 Idqho 632. 

Ind.—^Barr v. State, 187 N.E. 259, 
206 Ind. 481. 
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Mo.—State v. Murphy, 133 S.W.2d 
398, 345 Mo. 358—State v. Hamil¬ 
ton, 102 S.W.2d 642, 340 Mo. 768 
—State V. Sumpter, 73 S.W.2d 760, 
335 Mo. 620. 

Okl.—O'Neil V. State. 184 P.2d 1033, 
76 Okl.Cr. 107. 

Purpose of allegations 
Habitual Criminal Act does not 
contemplate that accused shall be 
tried again for crimes of which he 
has been adjudged guilty, but mere¬ 
ly that he shall be mformed that 
former convictions will be invoked 
to increase punishment.—State v. 
Bardmess, 7 P.2d 817, 54 Nev. 84. 
Pinality of eonvlotion 
An allegation in indictment that 
accused "was four times convicted 
of a felony** sufficiently alleged final¬ 
ity of convictions thereafter partic¬ 
ularly described, with respect to 
punishment of accused as habitual 
criminal, and nonfinal nature of any 
conviction became a matter of de- 
fensa—^EUis v. State, 115 S.W.2d 
660, 134 Tex.Gr. 346. 

AUegatioais as to previous convlo- 
tions hfljLd suffioieiit 
Ely.—^Timberlake v. Commonwealth, 

53 S.W.2d 345, 245 Ky. 163. 

Nev.—State v. Bardmess, 7 P.2d 817, 

54 Nev. 84. 

Statute relating to manner of 
pleading Judgment of court or oflloer 
of special JurisdictlODi does not af¬ 
fect manner of pleading Judgment 
of court of general Jurisdiction in in¬ 
formation, under Habitual Criminal 
Act.—State v. Spencer, 228 P. 689, 
130 Wash. 595. 

13. Tex.—Ex parte Pruitt, 141 S.W. 
2d 333, 139 Tex.Cr. 438—^Nunn v. 
State, 110 S.W.2d 71. 183 Tex.Cr. 
266. 

Commission after previous oonvio- 
tton 

(1) An indictment sedicing .to 
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crimes of a felonious nature,imprisonment of ac¬ 
cused thereunder, his discharge either by pardon 
Of compliance with the sentence,i® and that the of¬ 
fense with which he is presently charged was com¬ 


mitted after a former conviction and discharge,i7 
in so far as such matters may, under the statute, 
constitute elements of the status of being an habitu¬ 
al criminal and be proper for allegation in the in¬ 


charge prior convictions as basis 
for punishing accused as habitual 
criminal should aver that each suc¬ 
ceeding offense was committed after 
conviction of the preceding offense. 
—EUis V. State. 115 S.W.2d 66Q, 134 
Tex.Cr. 346. 

(2) In order that the state may 
invoke the habitual criminal statute, 
it is necessary that each succeeding 
conviction be subsequent to the pre¬ 
vious conviction, both m point of 
time of commission of the offense 
as well as the conviction therefor, 
and the indictment must so allege. 
—Harrison v. State, 168 S.W.2d 243. 
145 Tex.Cr. 386. 

(3) Where the two previous con¬ 
victions relied on in a prosecution 
under the habitual criminal statute 
were alleged to have occurred in 1932 
and 1935, the indictment, which with 
reference to second conviction failed 
to allege that the offense for which 
accused was then convicted was com¬ 
mitted subsequent to the conviction 
in 1932, was insufficient to support 
a conviction as an "habitual crim- 
inaL"—^Harrison v. State, supra, 
Oonvlotioiui on. same day 

Where the indictment charging ac¬ 
cused with burglary alleged that ac¬ 
cused had previously been convicted 
of burglary seven times, the indict¬ 
ment disclosing that the seven con¬ 
victions occurred on the same day, 
the averments as to the prior con¬ 
victions did not charge successive 
commissions and successive convic¬ 
tions as required before the habitual 
criminal statute could apply,—^Ex 
parte Pruitt, 141 S.W.2d 333. 139 
Tex.Cr. 438. 

j&Jleffatioiis held snmclexLt 

An information for being a fourth 
offender was not insufficient because 
the second conviction alleged was 
tor a crime committed! prior to 
the first conviction.—^Terwilliger v. 
Eaton, 299 N.Y.S. 351, 164 Misc. 776. 
Snfiloienoy of aaiegatioiis as to sap- 
axate Oharactex 

(1) An indictment seeking an inr 
creased penalty under the habitual 
criminal statute because of prior 
.convictions need hot contain an alle- 
[gatlon that the prior convictions 
were for separate offenses. If the 
lansruage employed shows prior con¬ 
victions for separate and distinct of- 
4l4nsesi-^tout v. State, 155 S.W.2d 
•’S74, 142 Tex.Cr. 537. 

<2) Indictment charging burglary 
of a house and^ that accused had 
^ IQfeM fMce ^nvieted of 
{l^fiosey^ offenses, and allegihg that} 

Janu^ 


ary, 1935, for burglary, and another 
m November, 1931, for burglary, suf¬ 
ficiently alleged that the prior con¬ 
victions were for separate and dis¬ 
tinct felonies.—Stout v. State, supra. 

Hl PexuLsylvaiiia it has been judi¬ 
cially declared that the necessity of 
alleging a prior conviction under ha¬ 
bitual criminal acts is still unset¬ 
tled.—Commonwealth v. Boyer, 37 
Pa.Dist. & Co. 81. 

14. Ky.—^Allen v. Commonwealth, 
126 S.W.2d 1013, 277 Ky. 168. 
AUagatiohs h^d snifieieat 
Cal.—People v. Tindall, 96 P.2d 136, 
35 CaLApp.2d 507—^People v. Shaw, 
30 P.2d 1031, 137 CaLApp. 533. 
Elan.—State v. Young, 3 P.2d 663, 
133 Kan. 796. 

Neb.—Rains v. State, 5 N.W.2d 887, 
142 Neb. 284. 

N.Y.—^People v. Dacey, 3 N.Y.S.2d 
156, 166 Misc. 827. 

Tex.—^Larkin v. State, 113 S.W.2d 
558, 134 Tex.Cr. 44. 

AUegatioiis held tnstdlLoien.t 
Ky,—^Allen v. Commonwealth, 126 S. 
W.2d 1013, 277 Ky. 168—Allen v. 
Commonwealth, 114 S.W.2d 757, 272 
Ky. 533. 

Tex.—^Helsley v. State, 80 S.W.2d 962, 
128 Tex.Cr. 205. 

16. Cal.—^Bx parte Tartar, 36 P.2d 
419, 1 Cal.App.2d 400—People v. 
Shaw; 30 P.2d 1031, 137 CaLApp. 
533—Ex parte Miller, 23 P.2d 1034, 
133 CaLApp. 228—^People v. Amest, 
23 P,2d 812, 133 Cal.App. 114. 
Ind.—Barr v. State. 187 N.B. 269, 206 
Ind. 481. 

Core of omissloii 

An information charging a person 
with being an habitual criminal, 
which fails to allege that separate 
terms of imprisonment were served 
on the ^ prior convictions may he 
cured by evidence of the fact that 
such terms were served, or by ac¬ 
cused's admission of such fact— 
People V. Spalls, 133 P.2d 679, 66 Cal. 
App.2d 869. 

Place of ImpiisoximeiLt 
Affidavit charging prior conviction, 
sentence and , imprisonment which 
failed to designate place of^ impris¬ 
onment was uncertain and. failed to 
support sentence to life imprison¬ 
ment under habitual criminal' stat- 
'ute.—Midland v., State, 46 N.R2d 
200, 220 Ind. 668.' 

T^hat law govexBs 
The fact that accused charged 
with being habitual criminal was 
tried and convicted of' the charge 
after amendment to habitual crimi¬ 
nal act requiring the people ilo prove 


that person so accused had served 
terms on the prior convictions did 
not render adjudication that the per¬ 
son was an habitual criminal im¬ 
proper because of absence of allega¬ 
tions in information that accused 
had served separate terms of im¬ 
prisonment on the prior convictions, 
where the last offense had been com¬ 
mitted, and' the Information contain¬ 
ing the habitual criminal charge was 
filed, prior to the amendment.—Peo¬ 
ple v. Spalls, 133 P.2d 679, 56 Cal. 
App.2d 869. 

AUegations held snflLciexit 
CaL—People v. Nicholson, 93 P.2d 
223. 84 CaLApp.2d 327—^People v. 
Birdsell, 70 P.2d 231, 21 CaLApp. 
2d 682—People v. Birdsell, 46 P.2d 
378, 6 CaLApp.2d 749'^—People v. 
Pry, 31 P.2d 204, 137 CaLApp. 525 
—^People v. Harvey, 29 P.2d 787. 
137 CaLApp. 22—^Application of 
Boatwright, 6 P.2d 972, 119 Cal. 
App. 420. 

Allegations held Insnifioient 
Cal.—^People v. Murray, 108 P.2d 748, 
42 CaLApp.2d 209—People v. Shaw, 
30 P.2d 1081, 137 CaLApp. 533. 

16. Mo.—State v. Held, 148 S.W.2d 
608, 347 Mo. 508—State v. York, 
142 S.W.2d 91—State v. Murphy, 
133 S.W.2d 398, 346 Mo. 368—State 
V. Hamilton, 102 S.W.2d 642, 340 
Mo. 768—State v. Sumpter, 73 S.W. 
2d 760, 335 Mo. 620. 

Bffeot of parole 

In prosecution for possessing bur¬ 
glar's tools, cm information charging 
under habitual criminal statutes that 
accused had been convicted of bur¬ 
glary in Iowa, returned to reforma¬ 
tory for violation of parole, and later 
discharged on expiration of sentence, 
was not defective for failure to al¬ 
lege that accused was "discharged 
from said institution upon being 
paroled,” since parole, which dif¬ 
fers from a pardon, did not operate 
as a discharge, and the information 
could have said nothing about It 
—State V. Hefflin, 89 S.W.2d 938, 338 
Mo. 236, 103 A.L.R 1301. 

17. Mo.—State v. Sumpter, 73 S.W. 
2d 760. 335 Mo. 620. 

Allofi^tioiis held snffioient 
, An information alleging that after 
‘discharge from penitentiary, to wit, 
on specified date, a second offense 
committed by accused, was not 
'defective on the ground that the date 
specified was the date of the dis- 
' charge, and that the information 
failed to show that the second of¬ 
fense was after the discharge— 
State V. Kreba, 80 S.W.2d 196, S36 
Mo. 576. 
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dictment tinder local practice; but where the gov¬ 
erning statute does not make these or other mat¬ 
ters elements of such status, or where the local 
practice does not require or permit their allegation 
in the original indictment, there should be no alle¬ 
gation as to such matters,^^ as where it is unnec¬ 
essary to allege the prior conviction,^® or impris¬ 
onment thereunder,20 or the length of sentence or 
imprisonment under a previous conviction.2i 

Proceedings after conviction; use of supplemen¬ 
tal indictment or information. Under some statutes, 
the indictment' or information may, but need not, 
charge accused with being a recidivist, it being op¬ 
tional to charge and try the issue of prior convic¬ 
tions either before or after conviction of the cur¬ 


rent offense.22 Where the indictment or informa¬ 
tion need not aver a previous conviction, the usual 
practice is to show such previous conviction in a 
proceeding supplementary to the original or main 
proceeding, which supplementary proceeding is 
brought after conviction and before sentence, and 
has been declared fairer to accused than to preju¬ 
dice him in the eyes of the jury by showing his 
previous conviction in his original trial.23 The 
supplemental information need not charge the con¬ 
viction of the current offense,®^ since, while tried 
separately, the habitual criminal charge is not a 
charge of a distinct offense, but constitutes a part 
of the current case.25 The courts have sustained 
an information charging accused with being an 


18. Cal.—Ex parte McConnell, 55 P. 
2d 205, 6 Cal.2d 436—People v. 
Spalls, 133 P.2d 679, 66 Cal.App.2d 
869—^People v. Carkeek, 96 P.2d 
132, 35 CaLApp.2d 499. 

FaxtlGiilar courts in whldh oonvio- 
tions occurred 

(1) An indictment charging: ac¬ 
cused with being an habitual crim¬ 
inal because of previous criminal 
convictions was not defective for 
failure to state the particular court 
in which the prior convictions oc¬ 
curred, since the habitual criminal 
act does not so reuuire.—^People v. 
Carkeek, supra. 

(2) An information, under the ha¬ 
bitual criminal statute, alleging that 
on a certain date accused was duly- 
convicted in St, Louis of certain 
offenses and that, in accordance 
therewith, he was duly sentenced by 
the court, was not defective for 
failing expressly to allege that the 
conviction was in a court of com¬ 
petent jurisdiction, particularly 
where the point was raised for the 
first time on appeaL—State v, Krebs, 
80 S,W.2d 196, 336 Mo. 676. 

19. Kan.—^Levell v. Simpson, 62 P. 
2d 372, 142 Kan. 892, appeal dis¬ 
missed ^6 S.Ct 503, 297 U.S. 696, 
80 L.Ed. 986, rehearing denied 56 
S.Ct. 692, 297 U.S. 728, 80 L.Ed. 
1011 . 

K.D.—Ryan v. Nygaard, 297 N.W. 
694, 70 N.D. 687. 

Or.—State v. Smith, 273 P. 323, 128 
Or. 516. 

20. N.T.—People v. Horton, 42 N.T. 
S.2d 322, 179 Misc. 741. 

21. Okl.—Dalton v. State, 90 H2d 
40,‘66 OkLCr. 108 

22. Oommeudabile but not essential 
allegation 

Conviction under the habitual 
•riminal law was not invalid be¬ 
cause of failure qt the indictment 
to clmrge that accused was an ha- 
bitus;! criminal, although “the prac¬ 
tice bf giving accused notice in the 
indictment x>r as early hs ^posstbiS' is 


commendable.—^McCummings v. 
State. 134 S.W.2d 151, 175 Tenn. 309. 
Zu New Tork 

(1) The text rule has been fol¬ 
lowed.—^People V. Gowasky, 155 N. 
B. 737, 244 N^.T. 451, 58 A.L.R. 9. 
affirming 219 N.T.S. 373, 219 App. 
Div. 19—^In re McNamara, 299 N.Y. 
S. 971, 165 Misc. 90—People v. Ro- 
barge, 255 N.Y.S. 448, 142 Misc. 457, 
affirmed 257 N.Y.S. 1002, 235 App. 
Div. 896, motion granted 182 N.B. 
182, 259 N.Y. 663-People v. Sim¬ 
mons. 226 N.Y.S. 897, 130 Misc. 821. 

(2) Under the practice prevailing 
in New York prior to the 1926 
amendment to the habitual crim¬ 
inal statute, which amendment pro¬ 
vides for determination of the is¬ 
sue of prior convictions after ac¬ 
cused has been found guilty of the 
current offense, it was necessary to 
charge accused with his prior con- 
-vlctions in the origrinal indictment 
for the current offtttse.—^People v. 
Rosen, 101 N.BI. 866; 208 N.Y. 169. 
modifying 135 N.T.S. 1049, 150 App. 
Div. 96—^People v. Sickles, 51 N.E. 
288. 166 N.T. 641—People v. Cuchi- 
ara, 204 N.T.S. 681, 209 App.Div. 326. 

(3) The old practice of chargring 
previous convictions in the original 

I indictment is still permissible, but 
IS not mandatory.—^People v. Gowa¬ 
sky. 165 N.B. 737, 244 N.T. 461, 68 
A.L.R. 9, affirming 219 N.Y.S. • 373, 
219 App.Div. 19, 

(4) It has been held that where 
the court is satisfied by competent 
evidence or acceptable admission 
that the person to be sentenced is 
a recidivist, the court must impose 
sentence requit^ed^ by the^ habitual 
criminal statute/ dnd filing of infor¬ 
mation by district attorney charging 
accused as a second offender is not 
necessary.—In re MclTamara, 299 N. 
Y.S. 971, 166 Misc. 90. 

(5) Other authority has, however, 
held it essential that there be some¬ 
thing ' in - the - record to. show the 
charging of accused as a fourth of- 

id4?r 


fender, either by allegation In the 
indictment or by an information on 
file averring prior convictions, which 
must have been filed prior to the im¬ 
position of sentence as a fourth of¬ 
fender or habitual criminal.—^People 
ex rel. Terwillerger v. Brophy, 264 
N.Y.S. 82, 146 Misc. 797. 

(6) It has been held that admis¬ 
sion by accused in open court of his 
prior convictions is not enough to 
take the place of the required al¬ 
legations by indictment or supple¬ 
mental information.—People ex rel. 
Terwillerger v. Brophy, supra. 

(7) It has also been held that 
records of prior convictions of a per- 

j son charged with a crime in the la- 
I formation, triable in the court of 
special sessions or the city court 
of Glens Palls, may not be set up in 
such Information, and that, if it is 
desired to confront accused with a 
record of his prior convictions and 
to seek a more severe penalty, this 
should be done after his conviction, 
and if he then denies that he is 
the same person, he should be given 
a Jury trial on the Issue.—People v. 
Moskowitz, 38 N.Y.S.2d 189, 45 N.Y. 
S.2d 688. 

23. Or.—State v. Smith, 273 P. 323, 

128 Or. 616. 

24. Wash.—State v. Domaaski, 116 

P.2d 729, 9 Wash.2d 619. 

25. Wash.—State v. Domanski, su¬ 
pra. 

Supplemental Infozmaition’s allega- 
tlons held sufficient 

A supplemental information, 
charging that accused, who had been 
convicted of second degree burglary, 
had been previously convicted In 
Kings County, March 14, 1923, of 
the crime of burglary in the second 
degree, that April 5, 1926, he had 
been convicted of crime of burglary 
in second degrree in the district court 
of Salt Lake County, Utah, and that 
June 8, 1931, he was convicted of 
the crime of burglary in the first 
degrree in the superior court of San- 



§ 143 


INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


habitual criminal, where it alleged all elements of 
such status specified by the controlling statute, as 
against the contention that the information was de¬ 
fective in failing to charge any crime known to the 
law, as failure to charge a crime per se in such an 
information does not deprive the court of jurisdic¬ 
tion to sentence accused as an habitual criminal.^® 
Under some statutes prior convictions may be charg¬ 
ed in an information for a subsequent offense where 
the prosecutor has knowledge thereof on filing the 
information, or may be filed later in separate pro¬ 
ceedings by a supplemental information where the 
prosecutor acquires such information subsequent to 
conviction,27 and under such practice it is not 
mandatory to proceed by supplemental information 
in a case where the prosecutor knows of the earlier 
convictions in time to include them in the original 
information.28 Under other statutes, it has been 
held that additional allegations relating to the pen¬ 
alty alone, as in the case of a third offender pun¬ 
ished as an incorrigible criminal, should be incor¬ 
porated in the original information and not supplied 
by a second information filed after conviction and 
discharge of the jury.2» 

Similarify to current offense. Where previous 


convictions of felony are relied on to prove that ac¬ 
cused is an habitual criminal and as such subject 
to heavier penalties, and it is not sought to enhance 
the punishment by virtue of previous conviction of 
another offense of the same character as that cur¬ 
rently charged, the indictment or information need 
not aver that the convictions were for offenses sim¬ 
ilar to that currently charged.20 

c. Effect of Defective Averment of Matters in 
Aggravation 

The insufficiency of allegations to charge convictions 
of prior offenses increasing the penalty does not vitiate 
the indictment as a charge of the main offense. 

The insufficiency of an allegation of a prior of¬ 
fense does not vitiate the indictment as to the main 
bffense,2i nor does an allegation of previous con¬ 
victions in an indictment where it is not required, 
and which may be rejected as surplusage ;22 and 
if the facts alleged as a basis for a charge of a 
second offense cannot constitute sudi basis, they 
may be disregarded as surplusage.®^ However, it 
has been held that an indictment filed with intent of 
charging a third offense, but insufficient as to one 
of the prior offenses, could not be used to support 
a conviction or sentence as of a second offense.®^ 


ta Clara County, California, was suf¬ 
ficient to chariTO that accused was an 
‘‘habitual criminaL”—State v. Do- 
manski, supra. 

86. Wash.—State v, Powler, 60 P. 
2d S3, 187 Wash. 460, certiorari 
denied Fowler v- State of Wash¬ 
ington, 57 S.CL '487, 300 U.S. 658, 

81 Ii.£d. 868. 

87. Mich.—parte Brazel, *292 N. 
W. *664, 293 Mich. 632. 

purpose of statute 
The statute, providing that, If, at 
any time after conviction and either 
before or after sentence, it shall ap¬ 
pear that the person convicted of 
felony has been convicted of certain 
crimes, it shall be duty of the pros¬ 
ecuting attorney to file an informa¬ 
tion making accusation of previous 
convictions, was enacted for the pro¬ 
tection of a convicted person in 
event he should be brought before 
court on supplemental information, 
and the statute was added to enable 
the prosecutor to die his supplemen¬ 
tal information where he discovers 
sucIl, prior convictions so that sen¬ 
tence inlght be revised to include the 
an^en^e^ punishment.—^Ez parte 
sTppdu 

held in,- 
sente n ce as sec- 
^ ^Moynahan, 288 

292 N. 


Bights of accused adequately proN> 
tected without suppleaneiital liu 
fomiatlon 

Where an information specifically 
charged accused with three former 
convictions of felonies and a fourth 
offense which brought about his ar¬ 
rest, and accused entered a plea of 
guilty, but before sentence accused 
informed the court that he knew 
the law with regard to a fourth of¬ 
fense, it was not necessary to file a 
supplemental information.—^Ez parte 
Brazel, supra. 

29- Conn.—State v. Delmonto, 147 
A. 825, 110 Conn. 298. 

Paizness as requlzing accused to be 
infonued of state’s intention 
Since the xnazimum sentence in 
the case of accused, who has been 
twice convicted, sentenced, and im¬ 
prisoned, is absolutely fixed by the 
statute and exceeds the maximum 
for a first offense, fairness requires 
I that accused should be informed if 
the state desires to claim the addi- 
I tlonal penalty because of prior con¬ 
victions, and it is accordingly the 
uniform rule that such additional al¬ 
legations relating to the penalty 
alone should be incorporated in the 
original information.—State v. Del¬ 
monto, supra. 

30, Tex.—Stout V. State, 165 S.W. 
•2d 374, 142 Tex.Cr. 537—Ellis v. 
State, 115 aW.2d 660, 134 Tex,Cr. 
846 . 


Cfiiazgiug oouvlotioit of other felonies 
as suiBoient 

Burglary indictment drawn with 
view of Imposing punishment of im¬ 
prisonment for life on third offender 
was sufficient in charging that ac¬ 
cused had been convicted of two pri¬ 
or felonies less than capital without 
charging that the previous offenses 
were of like character, as would 
have been necessary for Increased 
punishment under other statutory 
provisions.—^Arnold v. State, 74 S. 
W.2d 997, 127 TexCr. 89. 

Averment as to similarity of offense 
under other statutes see supra 
subdivision b (1) of this section. 

31- Ky.—^Blanton v. Commonwealth, 
276 S.W. 533, 210 Ky. 671. 

31 C.J. p 7$7 note 19. 

Admissibility of evidence to support 
erroneous allegation see infra I 
253. 

Defect as ground for: 

Arrest of Judgment see Criminal 
Daw S 1532. 

Quashing indictment see inAu § 

211 . 

Demurrer as to form see infra 9 222. 

32. Mo.—State v. Broaddus, 289 8, 
W. 79'2, 315 Mo. 1279. 

Va.—Wright; v. Commonwealth, 66 S. 
B. 19, 109 Va. 847. 

33. tJ.S.—Gemignanl v. U. S., C.C.A. 
Tenn., 9 F.2d 384. 

36. Micl^—^People V. Elloworth, 3^ 
i N.W. 236, 68 Mich. 4^6. 
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The fact that an indictment purporting to have 
teen drawn under the habitual criminal statute is 
insufficient under such statute does not of itself 
preclude the indictment from being good as charg¬ 
ing the offense for which accused is put to triaL^S 

§ 146. Joint Indictments 

In a Joint indictment of several defendants for a joint 
offense, an allegation that the defendants acted together 
Is not generally necessary, allegations that the defendants 
named committed the acts constituting the offense 
charged being sufficient. 

Where defendants are indicted together for a 
joint offense, it need not generally be alleged in 
terms that they acted together or jointly,36 or how 
they acted together.37 It is sufficient to state that 
defendants named did the acts claimed to constitute 
the offense charged.33 However, there is authority 
requiring it to be alleged in a particular class of 
cases either that defendants acted together, or that 
they are charged with separate offenses.33 

There is no requirement that in order to try two 
persons on the same indictment there must be add¬ 
ed a charge of conspiracy,^6 even, in the case of an 
indictment charging the joint commission of an of¬ 
fense, if one of defendants was merely an aider 


or abettor, where the distinction between accessary 
and principal has been abolished by statute.^^ 

It need not be alleged that defendants acted sev- 
erally.42 

After a joint charge, counts containing individu¬ 
al charges need not be inserted,^3 a^d, if inserted, 
they may be rejected as surplusage to prevent the 
indictment from being regarded as containing a mis¬ 
joinder.'^^ 

If the offense may have been committed by one 
of defendants singly, it has been held that it is not 
necessary to allege which of them committed the 
actual criminal act,^^ that the correctness of the 
allegation, if made, is not material,^® and that the 
particular acts constituting the charge against each 
of those accused need not be severally set out-^"^ 
There is, however, authority to the effect that it 
must be alleged which one of those accused actu¬ 
ally committed the criminal act.^3 

If the indictment sufficiently charges an offense 
wdthin the terms of a statute, it is not open to the 
objection that it does not sufficiently inform one 
of defendants of the nature of the crime charged 
against him if such defendant has not availed him¬ 
self of his right to obtain a bill of particulars.^^ 


35. Mo.—state v. Held. 148 S.W.2d 
508, 347 Mo. 508. 

30. La.—State v. Slaydon, 177 So. 
582, 188 La. 487. 

Or,—State v. Pointer, 218 P. 621, 106 
Or. 689. 

Tex.—^Pierce v. State, 38 S,W.2d 689, 
117 Tex.Cr. 58. 

31 C.J. p 737 note 25. 

Necessity or propriety of Joint in¬ 
dictments see infra §§ 1&7-<160. 
Description of Joint defendants see 
supra § 128. 

Joinder of offenses see infra SS 161- 
184. 

37. Okl.—McDaniel v. State, 127 P. 
368, 8 OkLCr. 309. 

38. Ky.—Canada v. Commonwealtli, 
45 S.W.2d 834, 243 Ky. 71. 

Or.—State v. Pointer, 213 P. 621, 106 
Or. 689. 

39. GaminiT 

Where the indictment is against 
two or more persons for unlawfully 
playing, it must charge that defend¬ 
ants played with each other, or 
clearly show that they are indicted 
for separate offenses.—State v. 
Catchlngs, 43 Tex. 654—31 C.J. p 
737 note 27 [a]—37 C.J. p 1020 note 
26. - ' 

40. Ark.—Hulen v. State^ ^16 S.W. 
24 860, 196 Ark. 22. 

Ky.—Canada v. Commonwealth, 46 ^ 
%.2^ 834. 24-2 Ky. 71. 

31 C.J. p 737 note 28. ' ' ' 


Joint aixd oommoa. purpose 

Indictment of bookkeeper of cor¬ 
poration and of customer for cheat¬ 
ing by misrepresenting amount 
which customer then owed corpora¬ 
tion was held sufficiently to charge 
making of misrepresentations with 
Joint and common purpose to de¬ 
fraud.—Pischer v. State, 167 S-E. 
200, 46 Ga.App. 207, followed in 

Kramer v. State, 167 S.B. 201, 46 Ga. 
App. 210. 

4L Iowa.—State v. Hickman, 193 N. 

W. 21, 195 Iowa 765. 

Ky.—Canada v. Commonwealth, 45 S. ' 
W.2d 834, 242 Ky. 71. 

Abolition of distinction between 
principal and accessory see Crim¬ 
inal Law 6 82. 

40. Minn.—State v. Johnson, 35 N. 

W. 373, 87 Minn. 493. 

Wash.—State v. Meyers, ’210 P. 4, 
131 Wash. 579. 

43. S.C.—State V. Bradley, 43 S.C.L. 
168. 

44. N.C.—State v. Harris, 11 S.B. 
377, 106 N.C. 682. 

What constitutes, and effect of, sur¬ 
plusage generally see infra S 155. 

45 . N.T.—^People v. Florence, 262 N. 
T.S. 776, 146 Misc. 736, modifying 
261 N.Y.S. 808, 146 Misc. 162. 

S.D.—State v. Kathjln, 193 N.W. 247, 
■46 S.D. 412. ’ 

,31 C.J. p 787 note 88. 

TTsa of single weapon 
' ’(ly indlctmeht charging killing by 


actual firing of shot from one pistol 
while each defendant held it in his 
right hand charged each defendant 
with aiding and abetting the other 
in commission of crime, and that 
they were Jointly criminally re¬ 
sponsible.—^People V. Florence, 262 
N.T.S. 775, 146 Misc. 736, modifying 
261 N.Y.S. 80S, 146 Misc. 152. 

(2) Other instances of indictments 
sustained see 31 C.J. p 737 no^ 33 
[a]. 

48. Mo.—State v. Dalton, 27 Mo. 13. 
S.C.—^State V. Fley, 4 S.C.L. 338, 4 

Am.D. 583. 

47- Ky.—McGehee v. Common¬ 
wealth. 206 S.W. 577, 181 Ky. 422. 
31 C.J. p 738 note 35. 

48L Ky.—Com. v. Patrick, 80 Ky. 
603, 4 Ky.L. 660. 

49. La.—State v. Berry, 177 So. 684, 
188 La. 612. 

Aoeessaxy or principal 

If, under the statute, the crime 
charged consists of either the di¬ 
rect commission of the prohibited 
act or the aiding, counseling, or pro¬ 
curing of its commission, a Joint In¬ 
dictment charging the commission of 
the offense is not open to the objec¬ 
tion that it does not sufficiently in¬ 
form one of the defendants of the 
nature of the crime charged again^ 
him, if such defendant has not 
availed himself of his right to ob¬ 
tain a bill of particulars.—^State v. 
Berry, supra. 
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In case more than one must participate in an act As discussed infra § 158, there is no uniformitj* 
to render it criminal, the requisite number of de- of rule with respect to the necessity of joining in 
fendants must be named in the indictment or an ex- the same indictment, a principal and one aiding and 


cuse alleged for the failure to do so.®® 

In averring intent, malice, etc., it is sufficient to 
employ the pronoun “their,” with reference to de¬ 
fendants, in the manner in which the pronoun is 
employed in an indictment of an individual.®^ 

Grammatical or clerical errors. As in the case of 
a several indictment, discussed supra § 96, a gram¬ 
matical or clerical error will not vitiate a joint in¬ 
dictment where it does not obscure the sense.®^ 

Indictment of partnership. In case a partnership 
is indicted as such, the charge may be regarded as 
against the partners individually.®^ 

§ 147. Principals in Second Degree 

stated generally, a principal in the second degree, or 
one aiding or abetting the commission of a crime while 
present, may be charged as such or, with some excep¬ 
tions, as a principal in the first degree. One charged as 
a principal in the second degree is entitled to have the 
charge so stated as to enable him to prepare his defense 
and protect him against double Jeopardy. 


abetting him. As may be seen in such section, it 
has been held, on the one hand, that a principal in 
the second degree need not be indicted jointly or 
with the principal in the first degree, and, on the 
other hand, that, in order to convict one of aiding 
and abetting in a crime, it is necessary either that 
the principal be charged with him in the indict¬ 
ment, or that the name of the principal be stated or 
alleged to be unknown, and the facts of the aiding 
and abetting be sufficiently set forth.®^ Where 
there need be no joinder, a charge properly setting 
out the commission of the offense by the principal 
and alleging that accused aided and abetted in its 
commission is sufficient.®® 

Regardless of the necessity of a joinder, it is usu¬ 
ally held proper, as considered infra § 159, to join 
those present aiding and abetting a felony with the 
principal in the first degree, and charge them as 
actual perpetrators,®® or as aiders and abettors,®7 
in the latter case setting out the facts as nearly as 
may be precisely as they occurred,®® and an indict- 


sa Ill.—^People V. Hartenbower, 119 
NE. 605, 283 Ill. 691. 

S.C.—State V. O’Donald, 12 S.O.Li. 
533. 10 Am.D, 691. 

In indictment for riot see the G.J.S. 
title Riot S 20, also 54 C.J. p 835 
notes 8-10. 

51. La.—State v. Johnson. 29 So. 
24. 104 La. 417, 81 Am.S.R. 139. 

5S. Mass.—Commonwealth y. Col¬ 
ton, 11 Gray 1. 

31 O.J. p 738 note 39. 

53. Tenn.—State v. Powell, 3 Lea 
164. 

VL—State v. Brown, 49 VL 437. 
Description of partnership see the O. 
J.S. title Partnership { 182, also 
31 O.J. p 692 notes 97—99. 

54. Ky.—^Taylor v. Commonwealth, 
90 S.W. 681, 584, 28 Ky.L. 819, 828. 

La.—State v. St. PhiUp, 126 So. 451, 
169 La. 468. 

Md—^Wimpling v. State, 189 A. 248, 
171 Md. 362. 

W.Va.—State v. Stone, 156 S.B. 80, 
109 W.Va. 721, citing: Corpus Jiu 
xis. 

Bapoldtloii by referenee 
Where it has been alleged that the 
names of other persons acting: with 
accused, and aiding and assisting 
him, are unknown, a subsequent ref¬ 
erence in the indictment to such per¬ 
sons as *’the above mentioned per- 
s6ns**> does not render the indictment 
defective.—Neteman v. Common¬ 

wealth, ’88 &W. 1089, 2« Ky.L. 81. 

sd. V.S.—V. jS, y,,'Qn»l)er, D.C-N.T., 

' 39 F.Suppi 291. 


CaL—People v. Bartol, 142 P. 510, 24 
Cal.App. 659. 

Tex-—Parish v. State, Cr., 165 S.W. 
2d 748. 

Guilty knowledge 

(1) Indictment for knowingly aid¬ 
ing and abetting in the bribery of an 
officer was held sufficiently to allege 
accused’s knowledge of the officer’s 
official character, in the light of alle¬ 
gations charging the principal with 
such knowledge.—Daniels v. U. S., 
17 F.2d 339, certiorari denied Appell 
V. U. S., 47 S.CL 591, 274 U.S. 744, 71 
L.Ed. 1325. 

(2) Indictment for embezzling 
bank’s funds with intent to defraud 
bank and for aiding and abetting in 
commission of such offense was held 
not demurrable for failure to set 
forth that the alleged abettors knew 
that their codefendant was the 
bank’s president and for the insuffi¬ 
ciency of the allegation that they 
aided and abetted him “with like In¬ 
tent,*’—^Bonner v. U. S., C.C.A,Tex., 
74 F.2d 652, certiorari denied Cun¬ 
ningham V. U. S., 55 S.Ct 648, 295 
U.S. 73-6, 79 L.Ed. 1683, rehearing de¬ 
nied 65 S,Ct 828, 295 U.S.'768, 79 
L.Bd. 1709, and Morrow v. U. S., 65 

! act 648, 295 U.S. 736, 79 L.Bd. 1683. 
i 

SB. Ky ,—Combs v. Commonwealth* 
47 S.W.2d 725, 242 Ky. 793—Phll- 
pot y. Commonwealth >34 S.W.2d 
718, 236 Ky. 881. 

La.—State v. Nahoum, 133 So. 370, 
172 La. 88. 

31 CJ. p 738 note 46.. . 

“By the common law one who, was 
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present, aiding and abetting the 
commission of a felony, was deemed 
an. accessary at the fact or principal 
in the second degree, and generally, 
when the punishment was the same, 
he could be indicted, at pleader’s op¬ 
tion, either as principal in the first 
degree, by direct allegation that he 
committed the felony, or according 
to the fact, by alleging that he aided 
and abetted the commission of the 
felony.’’—Greenberg v. U. S., C.C.A. 
Mo., 297 P. 46, 48. 

57. U.S.—Greenberg v. U. S., supra: 
31 C.J. p 788 note 47. 

As aiding eodofendants 

(1) It was sufficient to charge 
both principals with the offense, and 
then allege that one perpetrated the 
offense and that the other was pres¬ 
ent aiding and abetting.—^Millen v. 
State, 60 Ga. 620. 

(2> Information charging several 
persons with burning dwelling 
house, and with aiding and procur¬ 
ing burning thereof, charged accused 
with aiding codefendants.—State v. 
St Philip. 125 So. 461, 169 La. 468. 
As oqulvalent of ooxLsplxaoy ohaxgs 
Charging several persons with 
crime, one ai^ principal and others 
as aiders and abettors, is equivalent 
to charging conspiracy.—State v. 
Nahoum, 133 So. 370, 172 La. 83. 

Indictment held snffloleiit which 
charged aiding and abetting in mis¬ 
application of bank funds.—State v. 
Johnson, 210 N.W. 353, 60 S.D. 394. 
Sa. Or.—State v. Fraser, 209 P. 467, 
105 Or. 589. 
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ment describing the acts of principals of both class¬ 
es properly concludes with a charge against both 
of having committed the principal offense.59 

An indictment against aiders and abettors of a 
crime may lay the fact as done by all, or as done 
by one and abetted by the rest.60 a joint indict¬ 
ment which fully and adequately charges the per¬ 
sons accused directly with the commission of the 
crime, and then each as a principal and the others 
as aiders and abettors, is proper.^i Where it is 
unknown which of the persons accused actually com¬ 
mitted the crime, the indictment may so charge.®^ 

A count charging that defendants aided and abet¬ 
ted in the doing of a certain act, and that they did 
the act, is not for that reason bad for repugnan- 
cy.®3 

In charging accused with a crime committed in 
carrying out a common purpose of himself and oth¬ 
ers, it is not necessary to charge a conspiracy to 


commit such crime, it being sufficient to allege that 
accused, acting in concert with others named in 
the accomplishment of a common purpose, commit¬ 
ted the crime charged.®^ 

A person charged as a principal in the second 
degree is entitled to have the charge so stated 
against him as to enable him to prepare his defense 
and protect him after conviction or acquittal from 
substantial danger of a new prosecution for the 
same offense.®® 

Charge as principal in first or second degree. If 
the statute makes aiding and abetting a substan¬ 
tive offense, accused must be charged as such in the 
indictment.®® So, if by statute the punitive conse¬ 
quences as to principals in the first and second de¬ 
grees are different, a principal in the second de¬ 
gree must be indicted as such-®"^ On the other 
hand, where principals in the first and second de¬ 
grees are punished alike, no distinction need be 
made between them in the indictment.®® Similarly, 


Participatioii, "by several defendants 

It is not necessary to allege and 
prove that each aider and abettor in 
a crime of embezzlement performed 
the same acts, but it is sufficient to 
allege and show the part each played 
in the commission of the crime.— 
State V. Nahoum, 133 So. 370, 172 
La. 83. 

59. S.C.—State V. Fley, 4 S,O.L. 338, 
4 Am.D. 583. 

eo. Ind.—^Parrett v. State, 169 N.E. 
755, 200 Ind. 7. 

Ky.—^Vance v. Commonwealth, 160 S. 
W.2d 602, 290 Ky. 219—Arvin v. 
Commonwealth, 40 S.W.2d *332, 239 
Ky. 767. 

Prosecution and punishment of prin¬ 
cipals in first and second degrees 
see Criminal Law § 100. 
eL Ky.—Salyers v. Commonwealth, 
118 S.W.2d 208, 274 Ky. 284— 

Arvin v. Commonwealth, 40 S.W.2d 
232, 239 Ky. 767—^Ray v. Common¬ 
wealth, 20 S.W.2d 484, 230 Ky. -OSO, 
66 A.L R. 1297—Cbwan v. Com¬ 
monwealth, 16 S.W.2d 766, 229 Ky. 
168—^Watkins v. Commonwealth, 
12 S.W.2d 329, *227 Ky. 100—Baker 
v. Commonwealth, 294 S.W. 790, 
219 Ky. 834—Bard v. Commonr 
wealth, 290 S.W. 337, 217 Ky. 479 
—^Meek v. Commonwealth, 2-83 S. 

. W. 1032, 214 Ky. 572—Johnson v. 
Commonwealth, 254 S.W. 1064, 200 
Ky. 342. 

In single oonnt 

Indictment for murder and for aid¬ 
ing and abetting, which was other¬ 
wise good, was held not made in¬ 
sufficient by the addition in the same 
count of the statement that each 
aided and abetted the other in the 
killing.—^Watkins .v. Ooipmonweaith, 
12 S.W.2d 329, 227 Ky. 100. 


62. Ky.—Grapes v. Commonwealth, 
261 S.W. 271, 202 Ky. 760. 

31 C.J. p 738 note 54. 

63. U.S.—Sims V. U. S., Wash., 121 
P. 615, 58 C.C.A. 92. 

64. Mich.—^People v. Baxter,* 222 N. 
W. 149, 246 Mich. 229. 

6B. Pla.—-Keumann v. State, 156 So. 

237, 116 Pla. 98. 

Snfflolenoy of ohaa^ 

(1) Where information in robbery 
prosecution charged that accused 
was unlawfully and feloniously pres¬ 
ent at the time of the commission 
of the felony and that he did un¬ 
lawfully and feloniously aid and 
abet, counsel, hire, and otherwise 
procure another to commit the felo¬ 
ny, the state was held properly to 
charge such offense in the second 
degrea—^Jones v. State, 166 So. 33, 
122 Fl6L 307, certiorari denied Jones 
V. State of Florida, 66 S.Ct. 596, 297 

U. S. 717, 80 L.Bd. 1002. 

<2) The omission from a ioint in¬ 
dictment fdr murder, which accused 
defendants of aiding and abetting 
each other in murder, of an allega¬ 
tion that defendants were near 
enough to each other to abet each 
other was held not a fatal defect 
under the statutes, since the indict¬ 
ment sufficiently informed accused 
of the nature of the charges.—^Hale 

V. Commonwealth, 102 S.W.2d 330, 
267 Ky. 375, 

Certamty and particularity of charge 
generally see supra S 100. 

66. What constitutes 
The express inclusion of alders 
and abettors of robbery within stat¬ 
utory classidcation does not, in and 
of itself, constitute such assistance 
a substantive offense, requiring spe- 
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clflc accusation as a principal in the 
second degree or as an accessory.— 
State V. Woodworth, 1 A.2d 264. 121 

K. J.Law 78. 

Allegation of oonspixacy is unnec¬ 
essary to authorize a conviction of 
accused of a statutory offense of 
aiding and abetting in the commis¬ 
sion of a crime by another. 

U.S.—U. S. V. Hlllegass, D.C.Pa., 176 
P. 444, affirmed 183 P. 199, 105 C. 
C.A. 631, certiorari denied 81 S. 
CL 470, 219 U.S. 585, 55 L.Ed. 347. 
Mich.—People v. Smith, 260 N.W. 
911, 271 Mich. 563. 

Oonvlotion of pxlnoipal offender 
need not be alleged,—^U. S. v. Hille- 
gass, D.C.Pa, 176 P. 444, affirmed 
183 P. 199, 105 C.C.A. 631, certiorari 
denied 219 U.S. 585, 31 S.Ct. 470, 65 

L. Bd. 347. 

67. N.J.—State v. Woodworth, 1 A. 

2d 264. 121 N.J.Law 78. 

68; U.S.—Greenberg v, U. S., C.C.A. 
Mo., 297 P. 46. 

Ga.—Chambers v. State, 22 S.EL2d 
487, 194 Ga. 773—Douberly v. 

State, 192 S.B. 226, 184 Ga. 577— 
Hatcher v. State, 168 S.B. 278, 176 
Ga. 454. 

Ind.—^Parrett v. State, 159 N.E. 765, 
200 Ind. 7. 

N.J.—State V. Woodworth, 1 A.2d 
254, 258, 121 N.J.Law 78. 

31 C.J. p 738 note 51. 

‘‘Where the punishment is the 
same for both degrees, the common 
law observes no distinction of es¬ 
sence between principals in the first 
and second degree. The accused 
may be charged either, as he was in 
law, a principal in the first degree, 
or, as he was in fact, a principal in 
the second degree.**—State v. Wood- 
worth, supra. 



§ 147 


INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


where by statute, the distinction between principals 
in the first and second degrees has been abolished, 
as in the case of statutes making principals of per¬ 
sons w’ho aid, abet, counsel, command, induce, or 
procure the commission of the offense, one assisting 
in the commission of an offense within the mean¬ 
ing of the statute may be charged as a principal, 
and the indictment in such a case need not aver any 
facts other than those requisite to an indictment of 
the principal in the first degree."® On the other 
hand, even when the facts constituting the aiding 
and abetting are alleged, it must be alleged that ac¬ 
cused committed the crime charged.^i 

The fact that one aiding and abetting in the 
commission of a crime may be charged as a prin¬ 
cipal in the first degree does not prohibit charging 


him as an aider and abettor.^^ 

Distinguishing accessary before the fact. As 
stated in Criminal Law § 85, a principal in the sec¬ 
ond degree, or an aider and abettor, as he is fre¬ 
quently called, is one who is present, actually or 
constructively, aiding and abetting in the commis¬ 
sion of a felony. If it is desired to charge accused 
as a principal in the second degree, or, as it is 
sometimes called, as an accessary at the fact, the 
indictment or information must clearly and distinct¬ 
ly show that accused is charged as such, as dis¬ 
tinguished from an accessary before the fact,'^3 
considered infra § 148. In such a case, the indict¬ 
ment or information should plainly charge that ac¬ 
cused was present, actually or constructively, at the 
commission of the crime.74 


Mason, for role 

Defendants, charged with rape, 
must know, under the law, the kind 
of evidence that the state might 
introduce, and that It might prove 
that defendants aided and abetted 
each other in the commission of the 
offense.—Parrett v. State, 159 N.B. 
755. 200 Ind. 7. 

Separate iitdiotnieii.t 
If the principal in the second de¬ 
gree IS indicted separately, he may 
be treated in the indictment as if 
he were the absolute sole perpetra¬ 
tor of the crime, no reference there¬ 
in to any other participant in the 
crime being necessary.—^Bruno v. 
State, 6 S.B.2d 375, 189 Geu 74— 
Hatcher v. State, 168 S.B. 278, 176 
Ga. 454--Bunard v. State. 128 S.B. 
920, 34 Ga.App. 198. 

U.S.—^U. S. V. Hodorowicz; C.C. 
A.111., 105 P.2d 218, certiorari de¬ 
nied Hodorowicz v. U. S., 80 S.Ct. 
108, two cases, 308 U.S. 584, 84 I*. 
Ed. 489, 490—^U. S. v. Dowiat, C. 
C.A.I11., 105 P.2d 218, certiorari de¬ 
nied Dowalt V. U. S., 60 S.Ct. 108, 
SOS U.S. i;84, 84 D.Ed. 489—Alex¬ 
ander V. U. S., C.C.A.MO., 95 P-2d 
873, certiorari denied 59 S.Ct 99, 
305 U.S. &37, 83 KEd. 409, Bebeh 

V. U. a, 59 S.Ct. 99, 35 U.S. 637, 
S3 L.Ed. 409, and Lindsay v. U. 
S., 59 S.Ct. 100, 306 U.S. 687, 83 
U-Bd. 409, and 5$ S.Ct 100, 305 U. 
S. 637, 83 L.Ed. 410—U. a v. De-| 
high Valley R. Co., D.C.Pa., 43 P. 
2d 136—Cochran v. U. S., C.C.A- 
M inn., 41 P.2d 193—U, S. v, Car- 
olene Products Co., D.CW.Va., 61 
P.Supp. 675, affirmed, C.CJL, Car- 
elene Products Co. v. U. S., 140 P. 
2d 61, certiorari granted 64 S.Ct 
646—JQ. S. V. Decker, D.C.Md., SI 
i ^Supp. 20, affirmed, C.C.A., Deck- 
.er'W U.«a., 140 P.2d -376, certiorari 
levied #4 S.Ct. 791—Greenberg v. 

’ U a;297 P. 45. 

Sv. People, 90 P.2d 5, 
104 Colo. 229, 


Ky.—^Vance v. Commonwealth, 160 S. 

W.2d 602, 290 Ky. 219. 

Xeb.—^Millalagle v. State, 290 X.W. 
725. 137 Xeb. 664, modified on oth¬ 
er grounds 295 X.W. 394, 138 Neb. 
778. 

Okl.—^Xowabbi V. State, 237 P. 868, 
31 Okl.Cr. 158. 

Accessary duxincr fact 
Colo.—^Pacheco v. People, 43 P.2d 
165, 96 Colo. 401. 

Concert of action. 

Where concerted action existed be¬ 
tween defendants for accomplish¬ 
ment of common purpose to commit 
crime, defendants could be charged 
in Information as principala—^Pache¬ 
co V. People, supra. 

7<K X.J.—State V. Woodworth, 1 A. 

2d 254, 121 N.J.IAW 78. 

OkL—Nowabbi v. State, 237 P. 868. 
31 OkLCr. 158—Dickson v. State, 
224 P. 723, 28 OkLCr. 403. 
Tenn.—Cavert v. State. 14 S.W.2d 
735, 738, 158 Tenn. 531, citing Oor- 
pns gtizis. 

Wash.—State v. Wilson, 251 P. 859, 
142 Wash, 19. 

'31 C,J, p 738 note 52. 

71. IlL—Plxmer v. People, 38 N.B. 
667, 153 IlL 123-~Usselton v. Peo¬ 
ple, 36 N.B. 962, 149 III. 612. 

73. U.S.—^U. S. V. Lehigh Valley R. 

Co., D.C.Pa., 43 P.2d 135. 

Mich.—People v. Smith, 260 N.W. 
911. 271 Mich. 553. 

However, it has been held that all 
persons concerned In the commis¬ 
sion of a felony, whether as princi¬ 
pals or abettors, although not pres¬ 
ent, must be Indicted as principals.— 
Prophett V. State, 141 So. 257, 25 
Ala.App. 20, certiorari denied 141 So. 
268, 224 Ala. 684—Moore v. State, 
139 So. 120, 24 Ala.App. 581. 

Season for rule 

The fact that the indictment 
charges accused with aiding and | 
abetting in the commission of the 
offense does not negative his partici¬ 
pation as a principal.—^U. S. v. Le¬ 
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high Valley R. Co., D.C.Pa., 43 P.2d 
135—Westfall v. U. S., C.C.A.Mich., 
20 P.2d 604. 

Application of law governing pr *n cl - 
pals 

Offending parties need not be 
charged as principals in order to 
make applicable law of principals, 
nor In order to Justify court in sub¬ 
mitting to Jury in his charge ques¬ 
tions as to whether they were prin¬ 
cipals.—^Baker v. State, 101 S.W.2d 
816, 131 Tex.Cr. 626. 

73. Fla.—Duke v. State, IS-g So. 124, 
137 Fla. 513. 

174. Fla.—Penny v. State, 191 So. 
190, 140 Fla. 155—^Duke v. State, 
188 So. 124, 137 Fla. 513—State 
ex reL Dooley v. Coleman, 170 So. 
722, 126 Fla. 203, 108 A.L..R. 326. 
Actual presence unnecessacy 

Indictment for aiding and abetting 
embezzlement of public money, al¬ 
leging accused received a loan of 
embezzled funds, was held sufficient 
without averment that accused was 
actually present at the time of the 
embezzlement, receipt of the loan 
constituting presence, actual or con¬ 
structive.—Watson V. State, 12 S.W. 
2d 375, 158 Tenn. 212. 

"Then and there^ 

Charge that accused did "‘then and 
there’' aid, counsel, and procure 
burning of house by codefendants 
did not charge accused as principal 
in second degree.—^Kauz v. State, 
124 So. 177, 98 Fla. 687. 

Snffioieaoy of charge generally 

(1) Allegations of information 
that one of three defendants was 
personally and feloniously present at 
time of, and before commission of, 
felony by codefendants, and aided, 
abetted, encouraged, and procured 
them to commit such felony, charged 
abettor as principal in second degree 
equally guilty with oodefendants 
charged as principals in first degree. 
—Skipper V. State. 7 So.2d 128, 166 
Fla. '259. 
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Offense committed through agent. In some ju¬ 
risdictions one may be charged as a principal of¬ 
fender for an offense actually committed by anoth- 
er.*^^ It has been said that in such a case it is 
ordinarily not necessary to allege those facts which 
make accused a principal.^s 

Manner and means. While the manner in which 
the principal in the second degree aided and abet¬ 
ted need not be set forth,'^7 setting out such mat¬ 
ter does not render the indictment or information 
bad,*^^ and, if set out, it need not be stated with par¬ 
ticularity.’^® On the other hand, in case the indict¬ 
ment attempts to set forth the specific acts done by 
each of the persons, such facts must be sufficient to 
show their guilt, or the indictment must be held 
bad as to them.S0 Where a principal in the second 
degree is indicted with the principals in the first 
degree, the acts constituting the crime need not be 
repeated.®^ 

Time and place. An ambiguity in the laying of 
time and place to the abetting and aiding may be 
cured by the apparent sense of the indictment.^2 

Act necessarily individual. In case an act is 
such that it niay be committed by but one person, 
it has been held erroneous to charge two persons 
as principals without designating which is charged 
as having committed the act, and which with hav¬ 
ing aided and abetted it.®® 

Failure to interfere. Under a statute defining an 
accessary during the fact as a person who stands 
by without interfering or giving such help as may 


be in his power to prevent a criminal offense from 
being committed, an indictment against such an 
accessary must show what it was in his power to 
do, without placing himself in danger.®^ 

Defective averments against the principals in the 
second degree cannot be availed of by the principal 
in the first degree.®® 

Misdemeanors, All persons aiding or abetting in 
the commission of a misdemeanor are principals 
and may be so charged in the indictment or infor¬ 
mation.®® 

§ 148. Accessaries before the Fact 

a. In general 

b. Statutory modifications 

a. Lx G^iaral 

In the absence of statute otherwise providing, an 
accessary before the fact in a felony case must be in¬ 
dicted as such and not as a principal. 

As discussed in Criminal Law § 81, the distinc¬ 
tion existing, apart from statute, between princi¬ 
pals and accessaries as parties to a crime, is rec¬ 
ognized only in the case of a felony, and not as to 
a misdemeanor, it following therefrom that in the 
case of a misdemeanor all are indictable as princi¬ 
pals,®^ while in the case of a felony, in the absence 
of a valid statute authorizing a contrary procedure, 
an accessary must be indicted as such,®® whether 
he is indicted with the principal or separately,®® it 
being improper in the latter case to indict an ac¬ 
cessary before the fact as a principal.®® 


(2) Information chargring* that ac- | 
cused aided in commission of felony 
by furnishing telephone facilities 
knowing they would be used in un¬ 
lawful operation of place for gam¬ 
ing, which did not allege presence of 
accused, or their participation in 
commission of the felony, or that 
accused because of interest in main¬ 
tenance of place for gaming purpos¬ 
es intended to furnish telephone fa¬ 
cilities so as to aid in maintaining 
the place for gaming, was held in¬ 
sufficient to charge an offense.— 
State ex rel. Dooley v. Ooleman, 170 
So. 722, 126 Fla. 203, 108 A.L..R. 826. 

7S. Tex.—^Wade v. State, 29 S.W. 
2d 377, 115 Tex.Cr. 160—Coots v. 
State, 7 S.W.2d 639, 110 Tex.Cr. 

105— Sheffield v. State, 268 S.W. 
162, 99 Tex.Cr. 95. 

Commission of crime by agent gen¬ 
erally see Criminal Law § 84. 

7e. Tex.—Wade v. State, 29 S.W.2d 
377, IIS Tex.Or. 160—Coots v. 
State, 7 S.W.2d 539, 110 Tex.Cr. 

106— Sheffield v. State, ^68 S.W. 
1,62, 99 Tex.Cr. 96. 

77. U.S,—Hale v. U. S., aC.A.Okl., 

42C.J.S.-68 


25 F.2d 430—U. S. v. Steinberg, D. 
C.Mass., 48 F.Supp. 182. 

31 O.J. p 738 note 58. 

7a ISTeb.—MUlslagle v. State, 290 N. 
W. 725, 137 Neb. 664, modified on 
other grounds 295 N.W. 394, 138 
Neb. 778. 

inmeoessary statememt is not a 
matter of which accused may com¬ 
plain.—^Drury,v. Territory, 60 P. 101, 
9 Okl. 398. 

79. XJ.S.—Keliher v. U. S., Mass., 
193 F. 8, 114 C.C.A, 128. 

80. Tex.—Williams V. State, 43 Tex. 
382—^Davis v. State, 3 Tex.App. 91. 

31 C.J. p 739 note 62. 

81. Fla.—Everett v. State, 16 So. 
648, 33 Fla. 661. 

S.C.—State V. Rabon, 38 S.C.L. 260. 
31 C.J. p 738 note 60. 

Bmbeizlemesit by fiduciaxy 

Information, alleging that accused 
corporation president and codefend¬ 
ants aided and abetted each other in 
embezzling the corporation's money 
and checks, was< held sufficient, al¬ 
though not alleging that codefend¬ 
ants were corporation's agents.— 
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State V. Nahoum, 133 So. 370, 172 
La. 83. 

82. S.C.—State v. Fley, 4 S.C.L. 338, 
4 Am.D. 583. 

31 C.J. p 739 note 63. 

83. Ky.—Commonwealth v. Patrick, 
80 Ky. 605, 4 Ky.L. 660. 

84w Colo.—^Farrell v. People, 46 P. 
841, 8 C 0 I 0 .A. 534. 

85. Mo.—State v. Davis, 29 Mo. 391. 

88. Kan.—State v. Cook, 87 P.3d 
64:8, 149 Kan. 481. 

OfcL—^Herring v. State, 96 P.2d 128, 
68 OkLCr. 32. 

87- DeL—Schwartz v. State, 186 A. 

233, 7 W.W.Harr. 484. 

Statutory misdemeaiiors 
N.J.—State V. Garzio, 175 A. 98, 113 
N.LLaw 349, affirmed 116 N.J.Law 
189, 183 A. 166. 

88L N.J.—State v. Garzio, supra. 

31 C.J. p 739 note 70. 

89. W.Va.—State v. Lilly, 35 S.E. 
837, 47 W.Va. 496. 

31 C.J. p 739 note 70. 

9a La.—State v. Campbell, 138 Sot. 
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An indictment of one as accessary before the fact 
is, as in the case of other indictments, discussed su¬ 
pra § 100, good under the modern statutes of crim¬ 
inal procedure, if sufficiently certain to notify ac¬ 
cused and the court of the nature of the crime 
charged, and to enable accused to plead the judg¬ 
ment in bar of the subsequent prosecution.^! In 
such an indictment, all the material averments of an 
indictment against the principal must be embodied 
therein,32 and the same particularity is required.®^ 


The commission of the offense by the principal must 
be alleged,34 unless, in case of a felony the prin¬ 
cipal has been convicted, in which case it is suffi¬ 
cient, at common law, to recite the record of the 
conviction,35 and his name must be stated where 
known,35 or, if unknown, such fact may and must 
be alleged.3" It is not necessary to set out the con¬ 
viction or sentencing of the principal,38 if the in¬ 
dictment contains sufficient allegations as to the 
guilt of the principal.33 


853, 178 La. S31—State v. Rodosta, 
138 So. 124, 173 La. 623. 

91, Ga.—Rawlins v State, 52 SR 
1, 124 Ga. 31, affirmed 26 S Ct. 56A, 
201 US. 638, 50 L.Ed. 895, 6 Ann. 
€as. 783. 

31 C.J. p 739 note 69 
Accomplico 

(1) Indictment char^rin^r that a 
specified claimant had perpetrated a 
swindle by presentins^ false claims 
for merchandise allegedly delivered, 
for which warrants were issued, and 
paid and that accused had agreed 
with claimant to aid him in commis¬ 
sion of the offense but was not pres¬ 
ent when the offense was committed 
by claimant, charged accused with 
being an “accomplice” to the alleged 
swindle.—^Parish v. State, Tex.Cr., 
165 S.W 2d 748. 

(2) Information alleging essential 
elements of crime charged sufficient¬ 
ly to apprise accused is not defec¬ 
tive for failure to allege participa¬ 
tion of accomplice.—^Newman v. 
State. 279 P. 980, 44 OkLCr. 137. 
ssrafenre of ottmtMe 

Under information for arson, 
charging accessary Jointly with prin¬ 
cipals, accessary was charged with 
dependent offense as at common law 
and not with substantive offense un¬ 
der statute.—Kauz v. State, 124 So. 
177, 98 Fla. S87. 

Absence txom scene of oxime 
An indictment of accessary before 
the fact to robbery by open force, 
charging that accused ''did yet then 
and there” procure, counsel, and 
command principals to commit 
crime, was not demurrable as show¬ 
ing that accused was present at time 
of commission of crime, where im¬ 
mediately preceding language in 
same paragraph stated that accused 
was absent at time of offense.—Har¬ 
ris V. State, 12 S E.2d 64, 191 Ga. 243. 
Snfdoiesioy generally 
<1) An indictment charging that 
accused, before commission of hom¬ 
icide by third person, did feloniously 
and from a premeditated design to 
effect the death of the deceased 
counsel, aid, Incite and procure the 
person to commit the crime, 
charged accused as accessary before 
the fact.—Penny v. State, 191 So. 
m, m Fla, 155. 


(2) Information styled “Informa¬ 
tion for arson and accessory to ar¬ 
son.” and charging accused with aid¬ 
ing, counseling, and procuring burn¬ 
ing of house by codefendants, 
charged accused as accessary before 
the fact.—Kauz v. State. 124 So. 177, 
98 Fla. 687. 

(3) Information held adeauately to 
charge accused with being accessary 
before fact to crime of assault to 
rob, being armed with dangerous 
weapon.—Alto v. State, 253 N.W. 777, 
215 Wls. 141. 

Bigaany 

It is not necessary in chargring one 
as an accessary before the fact to a 
bigamous marriage or procuring the 
offense to be committed to charge 
that accused knew that the other 
person was married and had a liv¬ 
ing husband or wife,—^West v. State, 
191 So. 7T1, 140 Fla. 431. 

Xanslmigliter 

Because premeditation is not al¬ 
ways Inconsistent with charge of 
manslaughter, indictment as acces¬ 
sary before the fact to crime of 
manslaughter was held not demur¬ 
rable.—State V. McVay, 132 A. 436, 
47 R.L 292, 44 A.L,R. 572. 

Perjury pxosecutioiL 
A prosecution of an accomplice to 
a false swearing was held property 
brought under general law dealing 
with accomplices as applied to the 
statutory offense of false swearing 
instead of under a special statute 
covering subornation of perjury.— 
Melton V. State, 291 S.W. 904, 106 
Tex.Cr. 240. 

Joinder with principal see infra { 
159, 

92. Md,—^Wimpllng v. State, 189 A. 
248, 250, 171 Hd. 363, quoting Cor- 
pus ynris. 

Tex.—Parish v. State, Cr., 166 S.W. 
2d 748—Michot v. State, 36 S.W. 
3d 171, 117 Tex.Cr. 109. 

8l C.J. p 789 note 7L 

93. Ark.—Bay v. State, 145 S.W. 
381, 102 Ark. 594. 

Md.—Wimpling v. State, 189 A. 248, 
250, 171 Md. 362, quoting Corpus 
Juris. 

Pa.—Commonwealth v. Delone, 10 
Pa.Dlst & Co. 428, 439, 42 York 
Leg.Rec. 30, 30 Dauph.Co. 859, 75 
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Pittsb.Leg.J. 631, quoting COzpus 
Juris. 

31 CJ. p 739 note 72. 

94. Pa.—Commonwealth v. Delone, 
supra, quoting Corpus Juris. 

Tex.—Parish v. State, Cr., 165 S.W. 
2d 748—^Aston v. State. 122 S.W.2d 
1073, 136 Tex.Cr. 12—^Michot v. 
State, 86 S.W.2d 171. 117 Tex.Cr. 
109. 

31 C.J. p 739 note 73. 

SuffioiMit allegatioxL 
Count of indictment, alleging that 
accused and another unlawfully and 
feloniously counseled, encouraged, 
and did “procure” notary to make 
false certificate, sufficiently alleged 
that the crime was committed.— 
Shonfeld v. State, 40 N.R2d 700, 219 
Ind. 654. 

95. Me.—State v. R.icker, 29 Me. 84. 
9ft. Md.—Wimpling v. State, 189 A. 

248, 250. 171 Md. 362, quoting Cor. 
pus Juris. 

31 C.J. p 739 note 75. 

97- Md.—Wimpling v. State, supra, 
quoting Corj^ Juris. 

31 aj. p 739 note 76. 

Aceused acquitted as principal 
Accused acquitted on count charg¬ 
ing burning of house was erroneous¬ 
ly convicted of procuring burning 
thereof under count of information 
not stating principals* names or de¬ 
claring them unknown.—State v. 
Pabiano, 144 So. 736, 175 La. 983. 

98. Fla.—Duke v. State, 188 So. 124, 
187 Fla. 513. 

La.—State v. Prudhomme, 129 So.' 

736, 171 La. 143. 

31 C.J. p 739 note 77. 

99w Ga.—^Harris v. State, 12 S.R2d 
64. 71, 191 Ga. 243. 

Reason for rule 

“While the general rule is that an 
accessory should not be tried before 
the conviction of the principal, this 
is merely a regulation affecting the 
trial of the accessory. The convic¬ 
tion of the principal as distinguished 
from his guilt is not an element of 
the crime of an accessory, but it af¬ 
fects the time when and manner in 
which the accessory can be tried.”— 
Harris v. State, supra. 
f^Ckmunitted” - 

In prosecution of accessary before 
fact to rbbbery,'information allegihi^ 
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Following the charge of the principal crime, the 
facts showing that the party charged is an acces¬ 
sary must be alleged.^ An indictment adequately 
charging the principal with the commission of the 
crime, and concluding by charging accused with 
aiding, abetting, advising, and encouraging its com¬ 
mission, although not present, is a good indictment 
against accused as an accessary before the fact.2 
Where intent has been properly charged as to the 
principals, it is a sufficient averment as to the ac¬ 
cessaries that they be charged with having will¬ 
fully and feloniously advised and encouraged the 
principals to commit the crime “in manner and form 
as aforesaid.”^ The use of the word “accessary** 
is not necessary nor is it necessary to allege with 
particularity the nature of the aiding or abetting 
rendered,® or the time® or placed of the accessary’s 
acts. 

Although the distinction between principals and 
accessaries before the fact is retained, an indict¬ 
ment is not vitiated by a conclusion charging an 
accessary before the fact as having committed the 
principal offense, in case the punishment is the 
same and the facts showing him to have been an 
accessary are set out.® 

Distinguishing principal. In charging one as an 


accessary before the fact the indictment or infor¬ 
mation should clearly and plainly show that ac¬ 
cused is charged as such, as distinguished from a 
principal in the second degree,® as discussed supra 
§ 147. However, under a statute defining an ac¬ 
cessary before the fact as one who, not being pres¬ 
ent aiding, abetting, or assisting, has advised and 
encouraged the perpetration of the crime, it is not 
necessary to allege that accused, charged as an ac¬ 
cessary before the fact, was not present at the 
commission of the crime,although to charge ac¬ 
cused as a principal in the second degree, his pres¬ 
ence at the scene of the crime at the time of its 
commission must be alleged, as discussed supra § 
147. 

Joint charge. It would seem that in the same in¬ 
dictment a person cannot be charged as accessary 
both before and after the fact.il 

Prosecution and punishment of principals and 
accessaries generally are discussed in Criminal Law’ 
§ 103. 

b. Statutory Modifications 

(1) In general 

(2) Statutes abolishing distinction 


that designated principals ^^commit- 
ted” robbery Involved charge they 
were guilty thereof—State v. Prud- 
homme, 129 So. 736, 171 La. 143. 

1. Tex.—^Parish v. State, Cr., 165 S. 

W.2d 748—^Michot v. State, 36 S. 

W.2d 171, 117 Tex.Cr. 109—Warren 

V. State, 149 S.W. 130, 67 Tex.Cr. 

273. 

AooompUce 

(1) Valid indictment against an 
accomplice should charge principal 
with crime and accomplice with stat¬ 
utory act constituting him an accom¬ 
plice.—^Aston V. State, 122 S.W. 2d 
1073, 136 Tex.Or. 12. 

(2) An indictment chargring that 
three parties other than accused 
committed crime of robbery by use 
of firearms on named individual on 
or about 26th day of January, 1941, 
and that accused on or about **25th 
day of January,” 1941, and anterior 
to the presentment of the indictr 
ment, unlawfully, willfully, and 
fraudulently advised the three par¬ 
ties to commit the offense at the 
commission of which accused was 
not present, was sufficient to charge 
accused as an accomplice, since ac¬ 
cused could not “advise” commission 
of offense after its conoimlssion.— 
Villarreal v. State, 158 S.W.2d 490, 
143 Tex.Cr. 298. 

2. Arh.—Btitts y. State, 285 S.W. 

l-a. 171 Ark, 568. 


Qa.—Harris v. State, 12 S.B.2d 64, 
191 Ga. 243. 

TTse of statutory form sufflcleut 

Indictments against accessary be¬ 
fore fact in statutory form is suffi¬ 
cient, although it does not character¬ 
ize accused's action in aiding, coun¬ 
seling, or procuring aa willful and 
malicious.—Commonwealth v. 

Bloomberg, 19 N.E.3d 62, 302 Mass. 
349. 

3. Ark.—Jones v. State, 24 S.W. 
1073, 58 Ark. 390. 

31 C.J. p 739 note 79. 

4. La.—State v, Nahoum, 133 So. 
370, 172 La. 83. 

31 cjr. p 739 note 80. i 

5. tr.S.—Keliher v. IT. S., Mass., 193 
F. 8, 114 C.C.A. 128. 

Ga.—Golding v. State, 116 S.E. 881, 
30 Ga.App. 30. 

Neb.—Lamb v. State, 95 N.W. 1050, 
69 Neb. 212. 

& Ga.—^Powers v. State, 1’57 S.EL 
195, 172 Ga. 1. 

7. Ga.—Harris v. State, 12 S.E.2d 
,64, 191 Ga. 243—^Powers v. State, 
.157 S.K 195, 172 Ga. 1. 

8b ■ Ky.-i—Stricklin v. Commonwealth, 
83 Ky. 566, 7 Ky.L. *627, distln- 
V guishing Able v. Com., 5 Bush 698. 
9. Fla.—Duke v. State, 188 So. 124, 
137 Fla. 613. 

SlofficieoLoy of charge 

(1) The use of the word “aid” In 
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count of indictment charging that 
accused before commission of homi¬ 
cide by third person did feloniously 
and from a premeditated design to 
effect the death of deceased, coun¬ 
sel, aid, incite, and procure the third 
person to commit the crime, did not 
transform indictment into indict¬ 
ment against accused as principal 
in the second degree, since count did 
not charge that accused was present 
when offense was committed.—Penny 
V. State, 191 So. 190, 140 Fla. 155. 

(2) An information in one count 
charging accused as accessary be¬ 
fore the fact for criminal trespass 
by cutting and carrying away tim¬ 
ber and apparently naming accused’s 
employees as principals was not fa¬ 
tally defective for failure to inform 
accused as to whether he was 
charged as principal in second de- 
grree or as accessary before the fact, 
it sufficiently appearing that accused 
was not present at the time of the 
commission of the crime.—^Duke v. 
State, 18S So. 124, 137 Fla. 613. 

10. Ark.—^Hughes v. State, 243 S.W. 

70, 164 Ark. 621—^Larlmore v. 

State, lOT S.W. 165, 84 Ark. 606. 

IL Or.-rnState v. Hinkle, 54 P. 166, 

•33 Or. 93. 

Vt.—State V. jSutler, IT Vt 14ik 
31 G.J. p 739 note 82. 

Joinder of offenses see infra fiS 181- 

184. 
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(1) In General 

Statutes have frequently affected the manner in which 
an accessary before the fact may be indicted. 

Statutes in many jurisdictions hare affected the 
manner in which an accessary before the fact may 
be indicted. Under the statutes of some jurisdic¬ 
tions an accessary before the fact may be indicted 
as for a substantive felony,^- but such statutes have 
been held not to prevent indictment of an accessary’ 
before the fact as at common law.^3 Under stat¬ 
utes authorizing proceedings against accessaries as 
for a substantive offense, but also permitting a 
charge against them in the common-law mode, the 
common-law manner of stating the charge must be 
followed if the common-law form of charge is 
used.^^ Where the aiding and abetting constitutes 
the substantive offense under the statute, the acts 
must be set out.^® Under some statutes making 
participation in a felony as an accessary a substan¬ 
tive offense, one may be so charged without regard 
to the conviction of the principal in the particular 
crime.^* 

A statute authorizing a particular form of in¬ 
dictment against the principal which obviates the 
necessity of particularity as to certain averments 
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obviates the necessity of such averments also in an 

indictment of an accessary.^^ 

In some jurisdictions under statutes providing 
that an accessary before the fact be punished as a 
principal, the distinction between a principal and 
an accessary is not affected, as discussed in Crim¬ 
inal Law § 82 b, it being required therein that an 
accessary before the fact be indicted as such to 
justify his conviction as an accessary.^S In such 
a case, the offense of the principal must be alleged 
with the same particularity as if he was indicted.^^ 
In other jurisdictions, however, under statutes pro¬ 
viding that accessaries before the fact shall be con¬ 
sidered principals and punished accordingly, the ac¬ 
cessary should be indicted as a principal.^® 

(2) Statutes Abolishing Distinction 

By reason of statute in many Jurisdictions an acces¬ 
sary before the fact may be Indicted as though he were 
the principal. 

As discussed in Criminal Law § 82 c, in many 
jurisdictions the distinctions between principals and 
accessaries before the fact have been abolished by 
statute, and the general rule, where such statutes 
exist, is that an accessary before the fact may be 
indicted as though he were the principal,without 
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IflL He.—State v. Saba, 37 A.2d 813. 
Hass.—Commonwealth v. Bloom- 
bergr, 19 N.S.2d 63, 393 Mass. 349. 
IS. WlA ,—^Penny v. State, 191 So. 
190, 140 155—^Neumann v. 

State, 15S So. 237, 110 Fla. 98— 
Kauz V. State, 124 So. 177, 98 Fla. 
087. 

14, Fla.—^Penny v. State, 191 So. 
190, 140 Fla. 155—^Neumann v. 
State, 150 So. 237, 110 Fla. 98— 
Katiz V. State, 124 So. 177, 98 Fla. 
087. 

15. Mich.—^Shannon v. People, 5 
Mich. 71. 

31 C.J. p 741 note 7. 

la Me.—State v. Saba, 27 A.2d 813. 

ISCbde of chaxsre 

The guilt of an accessary before 
the fhct is to be alle^red as if he 
alone had been concerned, followed 
by an averment of the acts done by 
the procurer which constitute him 
an accessary before the fact—State 
V, Ricker, 29 Me. 84. 

17. RL—State v. Davis, 92 A. 821, 
37 RL 373. 

21 C.J. p 740 note 85. 

la,^ DeL—Schwartz v. State, 185 X. 

238, 7 W.W.Harr. 484. 

Flq.—Nfumann v. State, 150 So. 287, 
240, 110 Fla. 98. 

BesiiBinh for yua 

is so, ’because one charged 
addiSBSary before the fact to a 
felony cannot, unless charged with a 


substantive offense under the stat¬ 
ute, be tried before the principal of¬ 
fender is tried; nor can he be sen¬ 
tenced before the principal has been 
sentenced.**—^Neumann v. State, sn- 
pre. 

**Our conclusion is that the stat¬ 
ute did not make, nor was it intend¬ 
ed to make, the accessary a princi¬ 
pal . . . No case has been 

found where the accessary was con¬ 
strued to he a principal under a stat¬ 
ute which merely provided for the 
same pimishment for an accessary or 
accomplice which had been provided 
for the principal.**—Schwartz v. 
State, 185 A. 238, 235, 7 W.W.Harr., 
DeL, 484, 

OommoiuTaw distinctions preserved 

The common-law and statutory 
distinction between principals and 
accessaries must be preserved In 
charging person with aiding in com¬ 
mission of felony or being accessary 
thereto befoi fact by counseling, 
hiring, or otherwise procurmg com¬ 
mission thereof, although the statute 
provides for punishment for the ac¬ 
cessary In the same manner as for 
principal felon on conviction of ei¬ 
ther offense.—^Penny v. State, 191 So. 
190, 140 Fla. 155—^Neumann v. State, 
150 So. 237, 116 Fla. 98. 
la. Ark.—^Ltarimore v. State, 107 S. 

W. 105, 84 Ark. 600. 

31 C.J. p 741 note 0. 

30. Ga.—Chambers v. State, 23 BJSL 

2d 487. 


Ill.—People V. Walker, 198 N.B. 353, 
361 111. 482. 

Or.—State v. Carroll, 02 P.2d 830, 155 
Or. 85. 

21. IJ.S.—U. S. V. Carolene Products 
Co., D.C.W.Va., 51 F Supp. 676, 
081, citing Corpus Orozls, and af¬ 
firmed, C.C.A., Carolene Products 
Co. V. U. S., 140 F.2d 61, certiorari 
granted 64 S.CL 845—Greenberg v. 
U. S., C.aA.Mo.. 297 F. 45, 49, cit¬ 
ing Corpus Jliris. 

Ariz.—^Browning v. State, 87 P.2d 
112, 53 Ariz. 174. 

Cal.—^People v. Fronk, 255 P. 777, 82 
CaLApp. 405. 

Colo.—^Pacheco v. People, 48 P.2d 
105, 96 Colo. 401—^Newton v. Peo¬ 
ple, 41 P.2d 300, 96 Colo. 246. 

Ill.—^People v, Bogue, 149 N.B. 750^ 
319 IlL 294. 

Ind.—^Parrett v. State, 159 N.B. 766, 
200 Ind. 7. 

Iowa.—State v. Burch, 200 N.W. 442, 
199 Iowa 221. 

Ky.—Fife v. Commonwealth, 129 S. 
W.2d 983, 279 Ky. 14—Common¬ 
wealth V. Bain, 43 S.W.2d 8. 240 
Ky. 749—Grapes v. Common¬ 
wealth, ‘261 S.W. 271, 202 Ky. 760. 

La.—State v. Slaydon, 177 So. 682, 
188 La. 487. 

Mich.—^People v. Smith, 260 N.W. 
911, 271 Mich. 553—People v. 

Knoll, 242 N.W. 222, 258 Mich. 89. 

Mo.—State v. Fialco, 51 S.W.2d 1030, 
380 -Mo. 983—State v. Wood, 285 
S.W. 737, 


1076 



42 C.J.S. INDI0TMENT8 AND INFORMATIONS §148 

setting out the facts by which he aided and abet- abetting or advising and procuring were punished 
ted,or advised and procured, 23 the commission of as principals. 

+he crime. In some cases the statutes particularly 

provide that an accessary before the fact may or Under statutes of the-kind just considered, it is 
shall be indicted as a principal,^* but even in the tl^^t the indictment may allege the mat- 

absence of such a provision, in case the distinctions according to the fact or charge the accessary as 
between principals and accessaries have been abol- ptincipal.^'^ Whichever method of charging the 
fished, the indictment, it has been held, may prop- accessary before the fact is adopted, he may be 

crly be drawn as against a principal.26 convicted without alleging or proving the prior con- 

viction of the principal.2S 

The effect of these statutes is to place felonies 

in the status at common law occupied only by trea- Where an accessary before the fact may be 
sons and misdemeanors,26 in which case, as may charged as a principal, the indictment or informa- 
be seen in Criminal Law § 82, accessaries before the tion need not allege facts different from those re¬ 
fact were not recognized, but persons aiding and quired to be alleged against the principal ;23 it 

Neb.—Nieden v. State, 234 N.W. 563, | paL^Jonea v. State, 158 S.W. 132, | 26. Nev.—State v. Chapman, 6 Nev. 


120 Neb. 619—State v. Toth, 215 N. 
W. 126, 115 Neb. 837—State v. 
Bartlett, 215 N.W. 126, 115 Neb 
837—State v. Girt, 215 N.W. 125, 
116 Neb. 833—Ex parte Resler, 212 
N.W. 765, 115 Neb. 336—Scharman 
V. State, 217 N.W. 613, 115 Neb. 
109. 

Okl.—Rhea v. State, 131 P. 729, 9 
Okl.Cr. 220. 

Pa—Commonwealth v. Baer, 42 
Lack.Jur. 41. 

S D.—State v. Bachelor, 291 N.W. 
738, 67 S.D. 259“State v. St. 

Pierre, 238 N.W. 875, *876, 59 S.D. I 
169, citing Gorpua Juris. 

Utah.—State v. Steele, 246 P. 332, 67 
Utah 1, followed in State v. Davis, 
245 P. 334, 67 Utah 7. 

31 C.J. p 740 note 89. 

Joint indiotment 

Alleging that two persons em¬ 
bezzled money intrusted to one Is 
tantamount to alleging otiier **aid- 
ed and abetted."—People v. Pronk, 
265 P. 777, 82 Cal.App. 465. 

Talidity of statiite 
Abrogation of distinction between 
principal and accessory was held not 
to contravene constitutional provi¬ 
sion giving accused right to demand 
nature and cause of accusation.—- 
Scharman v. State, 211 N.W. 613, 115 
Neb. 109. 

Ih Arkansas 

(1) Under Pope Dig. S 3276, ex¬ 
pressly abolishing the distinction be¬ 
tween principals and accessaries be¬ 
fore the fact and providing that such 
accessaries are principals to be pun¬ 
ished aA such, the rule of the text 
has been followed, it being held 
proper to convict one as an acces¬ 
sary before the fact, although he is 
indicted as a principal.—Bums v. 
State, 126 S.W.2d 463, 197 Ark. 918. 

(2) Under the earlier statutes 
merely providing that an accessary 
before the fact is a principal in law 
to be punished accordingly, it was 
held that the accessary must be in¬ 
dicted as such and not as a princi- 


108 Ark. 447-31 C.J. p 740 note 88. 

22. Colo.—Newton v. People. 41 P 
2d 300, 302, 96 Colo. 246, citing 

Corpus Juris. 

lU.—People v. Bogue, 149 N.B. 750. 
319 Ill. 294. 

Iowa.—State v. Burch, 200 N.W. 442, 
199 Iowa 221. 

La.—State v. Slaydon, 177 So. *582, 
188 La. 487. 

31 C.J. p 740 note 90. 

23. Colo.—^Newton v. People, 41 P. 
2d 300, 96 Colo. 246. 

31 C.J. p 740 note 91. 

24. Iowa.—State v. Burch, 200 N. 
W. 442, 199 Iowa 221. 

Mich,—People v. Knoll, 242 N.W. 
222, 258 Mich. 89. 

Okl.—Rhea v. State, 131 P. 729, 9 
OkLCr. 220. 

Wash,—State v. Wilson, 261 P. 859, 
142 Wash. 859. 

31 C.J. p 740 note 92. 

Fresoice of accused unnecessary 
Under statute providing that per¬ 
sons who counsel, aid, and abet the 
commission of a crime, although not 
present, shall be Indicted as princi¬ 
pals, an information charging ac¬ 
cused as aider and abettor in crime 
was held not defective because not 
specifically stating whether accused 
was personally present—State v. 
Dickey, 42 P.2d 790, 181 Wash. 249— 
State V. Wilson, 251 P. 869, 142 
Wash. 19. 

Xn J^ouislana 

(1) Louisiana Code Cr.Proc. art 
23*8, providing for indictment of an 
accessary before the fact as a prin¬ 
cipal was declared unconstitutional 
on the ground that it attempted to 
change the substantive law by a pro¬ 
cedural statute.—State v^ Campbell, 
138 So. 863, 178 Leu 881—State v. 
Rodosta, 138 So. 124, 173 La. 623. 

(2) This statute was repealed cutid 
by Code Cr.Proc, art 740-24, all per¬ 
sons concerned In the commission of 
a crime are declared to be principals. 

26. N.T.—Peo. V. BUven, 19 N.B. 

638, 112 N.T. 79, 8 Am.S.R. 701. 
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320. 

N.T.—People V. Bliven. 19 N.B. 638, 
112 N.T. 79, 8 Am.S.R. 701. 

27. Pa.—Commonwealth v. Baer, 42 
Lack.Jur. 41. 

31 C.J. p 740 note 96. 

"It is not necessary to allege the 
facts showing that the crime 
charged was committed through the 
agency of another; but when 
charged it is equivalent to an allega¬ 
tion that the act was that of the de¬ 
fendant"—People V. Florence, 262 N. 
T.S. 775, 780, 146 Misc. 735, modify¬ 
ing 261 N.Y.S. 803, 146 Misc. 152. 

“Where two or more are accused 
of committing a crime, one of them 
may be indicted as principal and the 
others as aiders and abettors, or all 
may be indicted, as principals."— 
Commonwealth v. Bain, 43 S.W.2d 8, 
9, 240 Ky. 749. 

Sulllolent allegations 

(1) Indictment alleging that de¬ 
fendants unlawfully counseled, en¬ 
couraged, hired, and commanded an¬ 
other to commit felony.—Q-uetling v. 
State, 153 N.B. 765, 198 Ind. 718. 

(2) In indicting an accessary be¬ 
fore the fact, who had procured the 
principal to commit the offense for 
him, it is enough to allege the facts 
of the crime, and then allege that 
the principal acted for accused, even 
though by statute accused might 
have been charged directly with 
committing the crime.—^People v. 
Peckens, 47 N.R 883, 1&3 N.T. 57$. 

(3) An indictment containing two 
counts, each of which accused de¬ 
fendant of being an accessary to a 
felony and set forth ample facts to 
sustain the charge, was not invalid 
as failing to allege the commission 
of any crime.—^People ex rel. Duke v. 
Morhous, 37 N.T.S.2d 234. 264 App. 
Div. 977. 

28. Pa.—Commonwealth v. Bradley, 
16 Pa.Super. 56L 

81 C.J. p 740 note 97. 

39 . Neb.—Nieden v. State, 234 N.W. 
663, 120 Neb. 619—State v. Toth, 
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must, however, be as full, specific, and complete as 
though the charge were against the principal.^® Xo 
reference to accused as an accessary* is necessary' ;3i 
nor is it necessary that facts be set out showing 
whether accused was an accessary or a principal.^- 
If the charge against the accessary is in a single 
count of an indictment containing other counts, 
nothing needed should be embraced by words of 
reference to the preceding count.^s jf accused is 
not charged, in general terms, as a principal, but 
it is attempted to allege the facts showing that he 
aided and abetted, or encouraged and advised, the 
perpetration of the crime by another, such facts 
must be stated as w'ould formerly have constituted 
accused an accessary.^^ There is authority to the 
effect that, when the facts are stated, the indict¬ 
ment must conclude as for the commission of a 
principal felony.^^ On the other hand, it has been 
held that a statement of facts sufficient to show ac¬ 
cused liable as an accessary before the fact at com¬ 
mon law shows him liable as a principal under the 
statutes, and is sufficient.^^ 

If the pleader is doubtful as to whether the ac¬ 
cessary was present aiding and abetting or was ab¬ 
sent, both of such modes should be alleged.^^ A 
charge stating the facts as to aiding and abetting, 
accompanied by a direct charge that accused com¬ 
mitted the crime is sufficient.38 

The fact that one count charges accused with 


aiding or procuring the commission of the offense 
does not charge him as an accessary so as to render 
the w'hole indictment, another count of which charg¬ 
es him as a principal, demurrable as charging ac¬ 
cused both as principal and accessary.^^ 

Retroactive operation. Although the statute re¬ 
moves the distinction between principals and acces¬ 
saries, an indictment for a crime committed before 
its enactment must specify whether accused is charg¬ 
ed as a principal or accessary.^® 

§ 149. Accessaries after the Fact 

The indictment of an accessary after the fact must 
show a felony to have been committed by the principal, 
the accused's knowledge thereof, and generally It must be 
sufficient to enable accused properly to prepare his de¬ 
fense and to protect him from double Jeopardy. 

As in the case of any other person accused of a 
crime, as considered supra § 100, a person charged 
with a crime as an accessary after the fact is en¬ 
titled to have the charge so stated as to enable him 
properly to prepare his defense and to protect him 
after conviction or acquittal from substantial dan¬ 
ger of a new prosecution for the same offense.^i 

The accessary after the fact is left by the statutes 
generally as at common law; he must be indicted as 
such, and cannot be treated as a principal^^ jjj 
indictment charging a person with being an acces¬ 
sary after the fact as a felony, it must be alleged 


215 N.W. 126, 115 Neb. 837—State 

V. Bartlett, 315 N.W. 126, 115 

Neb. 837—State v. Girt. 216 N.W. 
125, 115 Neb. 833—Ex parte Ros¬ 
ier, 312 N.W. 765, 115 Neb. 335— 
Scharman v. State, 211 N.W. 613, 
116 Neb. 103. 

Okl.—^Alexander v. State. 89 P.2d 
332, 66 Okl.Cr. 5—Rodsers v. State, 
297 P. 823. 60 OkLCr. 363—Nowab- 
bi V. State. 237 P. 868, 31 OkLCr. 
168—State v. Walton, 236 P. 629, 
30 Okl.Cr. 416—Dickens v. State, 
224 P. 723, 26 Okl.Cr. 403—Wertz- 
berger v. State. 218 P. 721, 25 Okl. 
Cr. 1—Rhea v. State, 131 P, 729, 
9 OkLCr. 220. 

sa Ill.—Peo. V. Tnimbley, 96 N.B. 

573. 252 Ill. 29. 

31 C.J. p 740 note 98. 

91. S.D.—State v. Bachelor, 291 N. 

W. 738, 67 S.D. 259. 

39. Ariz.—^Browning v. State, 87 P. 

2a 112, 53 Anz. 174. 

Okl.—Nowabbi v. State, 237 P. 868, 
* 31 OkLCr. 158. 

38. Wyo.—^Territory v. Conley, 2 
, Wye.: 331. 

aib, CaL—People v. Rozelle, 20 P. *36, 
78 GaL 64. ' 

deiftstf e ixuRdllcieiit 
' ^ €bar^ iSiat^'ane ’was an accessary 


because he in some way euded anoth¬ 
er in committing a felony is not suf¬ 
ficient,—State V. Steele, 245 P. 332, 
67 Utah 1, followed in State v. Da¬ 
vis. 245 P. 334. 67 Utah 7. 
knowledge and intent 
Information charging accused as 
accessary, but failing to charge in¬ 
tent to aid principal offender in com¬ 
mitting offense or Imowledge thereof, 
is fatally defective.—State v. Steele, 
24*5 P. 332, 67 Utah 1, followed in 
State V. Davis, 245 P. 334, 67 Utah 7. 
Rape 

To charge one as accessory to 
crime of rape, he must be alleged to 
have acted knowingly, willfully, and 
with intent to aid principal offender 
in having carnal knowledge with 
prosecutrix.—State v. Steele, 245 P. 
332, 67 Utah 1, followed in State v. 
Davis, 245 P. 334, 87 Utah 7. 

35. IlL—People v. Snyder, 117 N.E. 
119, 279 XU. 435. 

31 C.J. p 741 note 3. 

36. Ark.—Ray v. State. 146 S.W. 881, 
102 Ark. 594. 

CaL—^Peo. V. Rozellei, 20 P. 36, 78 CctL 
84. 

87. CaL—^Pebple v. Schwarts 32 
Cal. 160. 
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38. Mo.—State v. Carroll. 232 S.W. 
699, 288 Mo. 392. 

39. Md.—Wiropling v. State, 189 A. 
248, 171 Md. 362. 

40. Miss.—Josephine v. State, 39 
Miss. 613. 

41. Fla.—^Neumann v. State, 156 So. 
237. 116 Fla. 98. 

ZndiotmeiLts held snfitdexLt 
A count of indictment which 
charged that on and betvreen August 
24, 1937, and December 28, 1937, a 
certain party stole and carried away 
many thousands of dollars from a 
national b€uik, and that aocused be¬ 
came an accessary after the fact to 
the crime in that he had assisted 
and aided in secreting the fruits of 
the offense by clandestinely placing 
a certain amount of the stolen mon¬ 
ey in a golf bag at his living Quart¬ 
ers, thus attempting and intending 
to suppress evidence of the crime,, 
stated an offense.—^Neal v. U. S., CL 
C.A.Minn., 114 F.2d 1000, certiorari 
denied 61 S.Ot 448. 312 U.S. 679, 85 
L.Ed. 1118. 

Necessity for alleging name of prin¬ 
cipal see supra 9 143. 

48. IlL—^Reynolds v. People^ 88 RL 
479, 26 Am.R. 410. 

31 O.J. p 741 note 14. 
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that a felony was committed by the principal, 
and the facts constituting such felony must be al¬ 
leged with the same certainty as though the princi¬ 
pal alone were indicted.^^ Knowledge of the prin¬ 
cipal offense on the part of accused must also be 
averred,^® although the facts showing such knowl¬ 
edge need not be specifically averred.46 Such aver¬ 
ment may be by reference to the count in which 
the principal offense is charged.^*^ 

In stating the facts showing that accused was an 
accessary after the fact, the statutory definition of 
such accessaries may be followed.^8 All the ele¬ 
ments of the offense as so defined must be stated, 
however.^® Exceptions to such definition should be 
negatived,®® but not such as are contained in sepa¬ 
rate sections of the statute. 

Where the offense under the statute consists of 
concealing the commission of the crime or harbor¬ 
ing and protecting the felon, the indictment may 
charge both conjunctively.®^ 

The more general rule is that it is sufficient to 
state merely that accused did aid, etc., the principal 
offender without setting forth the particular acts 
or alleging the character of the aid rendered,®3 or 
the facts constituting the concealment,®^ although 
there is contrary authority.®® The time and place 
at which the aid was rendered must, however, be 
shown,®® notwithstanding a statute providing that 


an accessary after the fact may be indicted and 
punished in any court having jurisdiction of the 
principal felon, either in the county where such 
person became an accessary or in the county where 
the felony was committed.®*^ 

In some jurisdictions it must be alleged that the 
principal has been convicted of the crime®® or that 
he cannot be taken so as to be prosecuted and pun¬ 
ished.®®. Howrever, an indictment has been held 
sufficient, notwithstanding the absence of any alle¬ 
gation as to the issuance of process for the arrest 
of the principal and accused’s knowledge thereof.®® 

§ 150. Attempts 

An Indictment or information charging an attempt 
to commit a crime must ordinarily set forth the elements 
of the offense. Following the statutory language Is often 
sufficient. 

As discussed infra § 285, an indictment charging 
a completed offense is usually regarded as suffi¬ 
cient to sustain a conviction for an attempt. How¬ 
ever, this fact does not stand in the way of an in¬ 
dictment for an attempt to commit the crime.®^ 

As a general rule, in charging an attempt to com¬ 
mit a crime, the indictment or information must set 
forth the essential elements of the offense,®2 as dis¬ 
cussed in Criminal Law § 75. Thus it is usually 
held that the indictment or information must show 
an intention to commit the crime,®® an overt act 


43. Minn.—State v. King, S2 N.W. j 
965, 88 Minn. 175. 

31 C.J. p 741 note 9. 

44. Tex.—^Harrison v. State, 153 S. 
W. 139, 69 Tex.Cr. 291. 

31 C.J. p 741 note 10. 

Mtedemeanor ttlsnamed a Mony 
Where being an accessary after 
the fact is related to a felony only, 
as at common law, see Criminal Law 
$ 95, the fact that the indictment 
charges the principal offense to be a 
felony does not render it good as 
against the accessary if such of¬ 
fense actually is a misdemeanor. 
U.S.—^U. S. V. Chapman, D.C.Ala», 3 
P.Supp. 900. 

Mont.—State v. Williams, 79 P.f-d 
314, 106 Mont. 516, followed in 
State V. Larson, 79 P.2d 316, 106 
Mont 525. 

45b Tex.—Street v. State, 45 S.W. 
577, 39 Tex.Cr. 134. 

4ft Ark.—State v. Jones, 120 S.W. 
154, 91 Ark. 6, 18 Ann.Cas. 293, dis¬ 
tinguishing State V. Graham, 38 
Ark.' 519. 

31 C.J. p 741 note 12. 

47. Me.—State v. Neddo,.42 A, 263, 
92 Me. 71. 

48. Colo.—Roberts v. People, 87 P. 
2d 251, 103 Colo.*" 250. 


Miss.—State v. Needham, 180 So, 786, 
182 Miss. 663, 116 A.LR. 1100. 

31 C,J. p 741 note 15. 

49 . Cal.—People v. Kloss, 19 P.2d 
822, 130 Cal,App. 194. 

What constitutes an accessary after 
the fact see Criminal Law S§ 95- 
99. 

50. Me.—State v. Neddo, 42 A. 263, 
92 Me. 71. 

Vt.—State V. Butler, 17 Vt 145. 

31 C.J. p 741 note 16. 

51. Tex.—State v. Smith, 24 Tex. 
285. 

52. Colo.—^Howard v. People, 5l P. 
2d 594, 97 Colo. 550. 

53. Miss.—State v. Needham, ISO 
So. 786, 182 Miss. 663, 116 A.L.R. 
1100. 

31 C.J. p 741 note 18. 

54. Ark.—Terry v. State, 23S S.W. 
673, 149 Ark. 463. 

Tex.—State v. Smith, 24 Tex. 286. 

31 C.J. p 741 note 19. 

Reason, for role 

*Tf by the policy of our law as 
enacted . . . it is deemed not 

necessary to set forth the means by 
which a murder was committed 
. . . we can see no compelling 

reason for holding that the means 
by wMch ^ concealment of a murder 
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was committed must be set forth.” 
—Roberts v. People, 87 P.3d 251, 
268, 103 Colo. 250. 

55. Cal.—^Ex parte Goldman, 88 P. 

819, 7 CaLUnrep.Cas. 264. 

58. S.C.—State v. Burbage, 28 S.E. 

937, 61 SC. 284. 

Laying venue see supra § 120. 
Necessity of alleging time of of¬ 
fense generally see supra § 123. 

57- S.C.—State v. Burbage, 28 S.B. 
937, 51 S.C. 284. 

58. Ga.—Roberts v. State, *89 S.B. 
1065, 18 Ga.App. 629. 

Conviction in another state 
La.—State v. Graham, 182 So. 711, 
190 La. 669. 

59. Ga.—^Roberts v. State, 89 S.B. 
1055, 18 Ga.Aj>p. 529. 

60. U.S.—U. S. V. Chapman, D.C. 
Al€L, 3 F.Supp. 900. 

8L Pa.—Commonwealth v. Clark, 10 
Pa.Dist 641, 25 Pa.Co. 349. 

62.. Mo.—State v. Block, 62 S.W. 2d 
432, 833 Mo. 134—State v. Block, 62 
S.W.2d 428, 333 Mo. 127. 

63L Pla.—^Turner v. State, 130 So. 
617, 100 Pla. 1078. 

Mo.—State v. Block, 62 S.W.2d 432. 

333 Mo. 134—State v. Block, 62 S. 
, W.3d 428, 833^ Mo. 127. 
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adapted and intended to effectuate the purpose, 
together with facts showing the particular crime 
attempted.®^ However, the crime which is intended 
to be committed need not be set forth fully and 
technically.®® 

Although it has been said that the indictment 
need not set forth the attempt "with as much exact¬ 
ness as would be required in an indictment for the 
commission of the offense,®*^ there is authority to 
the contrary.®® Where an attempt may be commit¬ 
ted either by assault or by solicitation, an indict¬ 
ment is inst^cient which fails to allege the manner 
in which the attempt was made.®® 

In many cases based on statutes punishing at¬ 
tempts, it is held sufficient to follow the language 
of the statute without an averment of the particular 
manner in which the attempt was made,^® at least 
in the absence of a demurrerJi 

It is not necessary to allege that the act attempt¬ 
ed was prohibited by law if, from the face of the 
indictment, such fact appears.^® 

It has been held that an information charging an 
attempt to commit a crime need not allege that ac¬ 
cused failed in perpetration of the offense, or was 


intercepted or prevented in its execution.*^® A con¬ 
trary result was declared under a statute making 
such facts elements of the offense.74 

The indictment or information with respect to 
attempts to commit particular offenses is consid¬ 
ered in appropriate special titles such as Arson § 47, 
Assault and Battery § 112, Burglary § 43, Homi¬ 
cide § 173, etc. 

§151. Solicitation 

Where a solicitation to commit a crime is indictable 
as a distinct offense, the elements of such offense must 
be set forth. Where solicitation constitutes an attempt, 
the solicitation must be alleged as an overt act. 

As discussed in Criminal Law § 73 a, solicita¬ 
tion to commit an offense is in some jurisdictions 
regarded as an attempt and indictable as such, while 
in others the solicitation must be indicted as a dis¬ 
tinct offense. Where a solicitation is indictable as 
such, the indictment or information must sufficiently 
set forth the elements of the offense as defined by 
the statutes or at common law.*^® In such a case, 
it has been held unnecessary to state the particulars 
of the solicitation,^® or to specify any overt act 
other than the solicitation,'^'^ or even to allege that 
the solicitation was successful.*^® On the other hand 


Va.—^Merritt v. Commonwealtli, 180 
S.E. 395, 164 Ya. €53. 

31 C.J. p 742 note 28. 

G4. Fla.—^Turner V. State, 130 So. 
€17, 100 Pla. 1078. 

Ill.—People V. Donaldson, 173 N.B. 
357, 341 Ill. 369. 

Mo.—State v. Block, €2 S.W.2d 432, 
333 Mo. 134—State v. Block, €2 S. 
W,2d 428, 333 Mo, 127. 

Va—^Merritt ▼. Commonwealth, 180 
S.B. 395, 164 Ya €53. 

31 C.J. p 742 note 29. 

Acts eonsttfentixig' attempt 

(1) In charglnsr an attempt to 
commit a crime, it must be averred 
accused did some act which would 
have apparently resulted in its ordi¬ 
nary course in the particular crime. 
—Turner v. State, 130 So. 617, 100 
Fla 1078. 

(3) Indictment for attempt must 
allefire that the act is adapted to ef¬ 
fectuate the purpose of the oifense, 
except where the act alleged is man¬ 
ifestly adapted.—State v. Burton, 
111 So. 300, 145 Miss. 821. 

<3) Specific act or acts constitut¬ 
ing the overt acts toward the com¬ 
mission of the crime must be set 
forth.—Stapleton v. State, 95 So. 86, 
130 Misa 737. 

(4> A count merely charging that 
defendants, at a point on the high 
seas about twenty-five miles from 
shore, attempted to import into Unit¬ 
ed States ecises ot alcohol which, 
were not invoiced} properly znani-1 


fested, and for the unloading of 
which no pernut was secured, wan 
held demurrable as not informing 
defendants of what act or acts were 
charged as attempts to commit 
crime.—^U. S. v. Tello, D.O.Mass., € 
F.2d 579. 

e& Me.—State v. Beckwith, 198 A. 

739, 135 Me. 423. 

31 C.J. p 742 note 30. 

60. Mass.—Commonwealth, v. Do¬ 
herty, 10 Cush. 52. 

67. Mo.—State v. Hughes, 76 Mo. 
323. 

Tenn.—^Hayes v. State, 15 Lea 54— 
State V. Montgomery, 7 Baxt 160. 
31 O.J. p 742 note 26. 

6& Conn.—State v. Wilson, -30 
Conn. 500, 

69. Wash,—State v. George, 140 P. 

337, 79 Wanh. 262. 

Indictment for aasault with intent: 
Generally see Assault and Bat¬ 
tery § 106. 

To kill or murder see Homicide 9S 
164-172. 

Indictment for solicitation see infra 
§ 151. 

7a CaL—^People v. Miller, 42 P.2d 
308, 2 CaJ.2d 527, citing Corpus 
dlirls. 

31 C.J. p 742 note 31. 

71. Cal.—^People v. Miller, 42 P.2d 
308, 2 Cal.2d 527, prior opinion 
People V. Miller, App., 35 P;2d 549., 

1080 


72. Mass.—Commonwealth v. Flynn, 
3 Cush. 629. 

73. Fla.—^Morton v. State, 73 So. 
187, 73 Pla. 265. 

IlL—^People v. Donaldson, 173 N*. 
E. 357, 341 Ill. 369. 

Mo.—State v. Block, 62 S.W.2d 432, 
333 Mo. 134—State v. Block, 62 S. 
W.2d 428, 333 Mo. 127. 

Attempt to commit larceny see the C. 
J.S. title Larceny $ 91, also 36 C. 
J. p 848 note 99. 

75. Snfllcieut indictmeuts 

(1) Solicitation of felony at com¬ 
mon law.—State v. Beckwith, 198 A. 
739, 185 Me. 423. 

(2) Solicitation of felony under 
statute.—State v. Hudon, 151 A. 662, 
103 YL 17. 

Malioe 

Indictment charging that accused 
feloniously, unlawfully, willfully, 
maliciously, corruptly, and wickedly 
solicited a named person to bum a 
house which accused occupied as a 
dwelling sufficiently charged that 
accused willfully and maliciously 
solicited a named person to bum ac¬ 
cused’s house.—State v. Beckwith, 
198 A. 789, 135 Me. 428. 

7a U.S.—-U. S. V. Steinberg, D.C 
Mass., 48 F.Supp. 182. 

77. Del.—State v. Donovan, 90 A 
220, 28 Del. 40. 

7& Mass.—Commonwealth v. Flagg, 
135 Mass. 545. v 

31 O.J. p 742 ndte 39. 
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the specific felony which accused is charged with 
soliciting must be set forth.'^^ 

On indictment of a solicitation as an attempt, the 
particular manner in which the attempt was made 
need not be pointed out by the indictment,but 
the solicitation must be alleged as an overt act^i 

If accused is charged with solicitation of a large 
number of unknown persons, the indictment need 
not allege that any particular person was solicited 
to commit any particular crime in any specified 
place.S2 

An indictment which, through a mistake in a 
name, charges accused with inciting himself to a 
murder, is fatally defective.83 

§ 152. Construction and Form of Separate 

Counts 

a. Count defined 

b. Separate counts in same indictment 

generally 

a. Count Defined 

A count in criminal procedure Is a particular charge 
In the indictment; it charges a distinct offense. 

A count in criminal procedure is defined as a 
particular charge in an indictment.^^ It charges a 
distinct offense.®® 

The word is used when, in a finding by the grand 


jury, the essential parts of two or more separate 
indictments, for causes apparently distinct, are com¬ 
bined, the allegations for each being termed a count, 
and the whole an indictment,®® An indictment in 
several counts therefore is a collection of separate 
bills against the same accused, for offenses which 
on their faces appear distinct, under one caption, 
and found and indorsed collectively as true by the 
grand jury.®*^ 

*^Counf^ and ''charge*^ when used relative to al¬ 
legations in an indictment or information are sjm- 
onymous.®® 

b. Separate Oounts in Same Indictment Gen¬ 
erally 

If more than one offense Is charged In the same in¬ 
dictment or information, separate counts may and should 
be used for each offense. 

In charging in the same indictment or informa¬ 
tion separate and distinct offenses which may prop¬ 
erly be so joined, as considered infra § 178, sepa¬ 
rate counts may and should be used to set out each 
offense,®® each count of an indictment or informa¬ 
tion being in form a distinct charge of a separate 
offense.®® So, where several counts are employed 
in the indictment to describe the same transaction 
in different ways, each count should charge accused 
as if he had committed a distinct offense,®^ the 
counts being regarded as separate indictments.®^ 
Subsequent allegations, insufficient in themselves to 


79. “A person accused of that of¬ 
fense is entitled to know the spe- 
-ciflc felony which it is alleged he so¬ 
licited.”—State v. Beckwith, 198 A. 
739, 741, 135 Me. 423. 

Snrnlng dwelling house 

(1) Indictment charging that ac¬ 
cused solicited a named person to 
Tmrn a “house” or “a certain build¬ 
ing, to* wit, a house” of a designated 
person, occupied by accused and 
known by a designated name, was 
held insufficient to charge an offense 
•of soliciting a named person to com¬ 
mit the statutory offense of burning 
a “dwelling house or any building 
•occupied in part for dwelling or 
lodging house purposes.”—State v. 
Beckwith, supra. 

(2) Indictment charging that ac- 
•cused solicited a named person to 
bum a dwelling house of a desigrnat- 
•ed person, occupied by accused and 
known by a designated name, was 
held sufficient to charge offense of 
soliciting a named person to com¬ 
mit statutory offense of burning 
a “dwelling house or any building 
occupied in part for dwelling or 
lodging house purposes”—State v. 
Beckwith, supra. 

«0. N.T.—.People v. Bush, 4 Hill 

188. 


81. Mass.—Commonwealth v. Peas- 
lee, 59 N.B. 55, 177 Mass. 267. 

31 C.J. p 742 note 43. 

80. Conn.—State v. Schleifer, 121 
A. 805, 99 Conn. 432, 35 A.L..R. 
952. 

Reason for role 

One addressing words to a number 
of persons must be taken to address 
them to those who, he knows, hear 
them, understand them in a particu¬ 
lar way, and may act on them.— 
State V. Schleifer, supra. 

83. Mo.—State v. Houston, 19 Mo. 

211 . 

84. Burrill Li.D. 

85. U.S.—U. S. V. Olmstead, D.C. 
Wash., 5 P.2d 712. 

Tex.—Square v. State, Cr., 167 S,W. 
2d 192. 

86. XT.S.—^De Luca v. U. S., C.C.A. 
N.T., 299 P. 741, 743. 

Tex.—Boren v. State, 4 S.W. 463, 23 
Tex.App. 28, 33. 

87. Tex.—^Boren v. State, supra. 

88. La—State v. Thornton, 77 So. 
634, 636, 142 La 797. 

N.M.—State v. Puckett, 60 P.2d 964, 
39 N.M. 511. 

89. Ala—^Terry v. State, 197 So. 44, 
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29 AlaApp. 340, certiorari denied 
197 So. 46, 240 Ala 51. 

N.J.—State V. Alfln, 28 A2d 649, 129 
N.J.Law 196. 

N.M.~State v. Puckett, 50 P.2d 964, 
39 N.M. 511. 

Election between counts see infra SS 
187-191. 

Propriety of joinder of counts see in¬ 
fra §§ 178-184. 

Rules of construction of accusation 
in general see supra S 107. 

Counts on separate sheets see supra 
§ 85. 

sa U.S.—Dealy v. U. S., N.D., 14 S. 
Ct 680, 152 U.S. 539, 38 L.Ed. 545 
—Asgill V. U. S., C.C.AVa. 60 P. 
2d 780—Hood v. U. S., C.aAOkL, 
43 P.2d 858—U. S. y. Olmstead, D. 
awash.. 5 P.2d 712. 

Tenn.—Usary v. State, 112 S.W.2d 7, 
172 Tenn. 305, 114 AL.R. 1401. 

91. Ohio.—Browning v. State, 165 
N.E. 566, 120 Ohio St 62. 

31 C.J. p 742 note 47. 

Grades of same offouie 
Each grade of felonious homicide 

must be set out in a separate count 

—State V. Parker, 285 P. 490, 34 N. 

M. 486. 

92. U.S.—McClintock v. U. S., CC. 
AKan., 60 P.2d 839. 
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form a complete chargee, but forming* such a charge 
in connection with those preceding, will not be con¬ 
strued as a separate count.®^ Failure to charge as 
a distinct offense, however, is regarded as a defect 
in form not vitiating the indictment under statutes 
providing that formal defects may be disregarded,^-^ 
and while the offense should be described as if the 
count -were a distinct indictment, it should not be 
charged that the offense itself is distinct and sepa¬ 
rate from those described in the other counts.^® 

All the words of any count must be looked to 
in determining the intention, effect, and sufficiency 
thereof,^® but defects in some of the counts in an 
indictment will not affect the validity of the oth¬ 
ers,® ^ and any repugnancy between two counts may 
be removed by a nolle prosequi as to one.®® 

If two counts of one indictment are identical, el¬ 
ement for element, in necessary allegation and 
proof, then the two charges are for but one offense, 
and accused cannot be tried thereon for separate 
offenses under different statutes.®® 

Where each count is in form a complete indict¬ 
ment, signed by the district attorney, the legal ef¬ 
fect of this joinder is not changed by the form of 
th^ counts, or by the district attorney’s signature 
to each, the instrument remaining in law an indict¬ 
ment containing two counts.^ 

Separate indictments as counts of one. Where 
the same offense is charged in varying form in dif¬ 
ferent indictments, it has been held that the several 


indictments will be treated as separate counts of 
one.- 

Introduction, conclusion, and connection of sepa¬ 
rate counts. Although, as discussed supra § 47, 
each count should have its own commencement, in¬ 
dictments have been sustained, although two counts 
were inartistically run together in one sentence 
without such punctuation as would indicate the end 
of one and the beginning of the other.® Charges, 
each complete in itself, will be construed as sepa¬ 
rate counts, although there is nothing to indicate 
that they were so intended except a space left be¬ 
tween them.^ On the other hand, the use of the 
words “against the peace,” etc., or “against the form 
of the statute,” or, as it is called, the “contra for- 
mam” clause, does not itself convert a recital into 
a separate count,® nor does the fact that a para¬ 
graph begins, “and the jurors, etc., on their oath 
aforesaid do further present,” where facts sufficient 
to constitute a complete charge have not been 
averred.® 

As discussed supra § 35, it is not necessary that 
the counts be numbered. 

The requirements as to the caption in an indict¬ 
ment or information containing several counts are 
considered supra §§ 42, 79, and the requirements as 
to the commencement and conclusion in such cases 
are considered respectively supra §§ 47, 52, and 
79. Whether each count of an indictment or infor¬ 
mation must be signed by the prosecuting officer is 
considered supra §§ 58, 84. 


N.C.—state v. Mills, 106 S.E, 677, 
181 N.C. 530. 

Ohio.—Browning: v. State, 165 N.B. 

566, 120 Ohio St 62. 

Tenn.—Usary v. State, 112 S.W.24 7, 
172 Tenn, 305, 114 A.L.R. 1401. 

32 C.J. p 742 note 48, 

93. Tex.—Long v. State, 43 Tex, 467. 
31 C.J. p 743 note 51. 

Simnltaaeous acts 

Where some acts of malicious mis¬ 
chief are enumerated in one sentence 
or paragraph of an indictment and 
others in another, it does not make 
the accusation consist of two counts, 
where all the acts were committed 
at one time.—Smith v. State, 63 Gku 
168. 

94. R.L—State v. Doyle, B A. 900, 
15 RL 627. 

Defect held not jmlsdlcttonia 
The statutory requirement that 
each grade of felonious homicide be 
set out in a separate count Is not 
Jurisdictional.—State v. Parker, 285 
P. 490, 34 N.M. 486. 

VtM .—State v. Bust, 35 N.H. 
43S. 


90; S.C.—State v. Rector, 156 S.E. 
385, 158 S,C. 212. 

Oonnt is to he taken as a whole 
in determining its sufficiency.—Cart¬ 
er V. State, 116 S.'W'.2d 371, 136 Tex. 
Cr. 457, appeal dismissed Carter v. 
State of Texas, 59 S.Ct 71, 305 U.S. 
557, 83 L.Dd. 351. 

97- U.S,—McClintock v. U. S., C.C. 

A.Kan., 60 P.2d 839. 

31 C.J. p 742 note 49, 

Reference of general verdict to good 
count in indictment see Criminal 
Law S 1403 d. 

98. Tex.—Chester v. State, 5 S.W. 
125, 23 Tex.App. 677. 

99. U.S.—Snitkin v. U. S., C.C.A. 
Ind., 265 F. 489. 

3- P€L—Commonwealth v. Nallor, 29 
Pa.Super. 276. 

2. N.C.—State v. Lee, 19 S.B. 375, 
114 N.C. 844. 

31 C*J. p 743 note 56. 

3. Mo.—State v. Dalton, 17 S,W. 
700, 10$ Mo. 463. 

1082 


Prosecution hy affidavit 

Where prosecution was by affida¬ 
vit which stated in placita that 
count one was affidavit for assault 
and battery and count two was affi¬ 
davit for assault and battery with 
intent to commit rape and first lit¬ 
erary paragraph of affidavit charged 
assault and battery, and second par¬ 
agraph was preceded by notation 
“count two” and charged assault 
€uid battery with intent to commit 
rape, affidavit was properly consid¬ 
ered a charge in two counts.—^De 
Hority V. State, 19 N.E.2d 945, 215 
Ind. 390. 

4. Iowa.—State v. Dow, 35 N.W. 
651, 73 Iowa 587. 

31 O.J. p 748 note 66. 

5. Mass.—Commonwealth v, Glover, 
111 Mass. 395. 

31 C.J. p.743 note 60. 

Requisites and sufficiency of formal 
conclusion see supra § 52. 

e. Mo.—State v. Stacy, 15 S.W. 147, 
10.3* Mo. 11. 

31 C.J. p 743 note 6L 



42 C. J- S. 


INDICTMENTS AND INF0BMATI0N8 


§ 154 


§ 153. -Aider by Other Portions of In¬ 

dictment 

Each count of an indictment or information must be 
complete in itself. 

While it has been said that the indictment may 
be read as a whole in determining the allegations of 
a particular count thereof,*^ it is usually held as a 
well settled general rule that each count of an in¬ 
dictment or information must be a complete charge 
of crime in itself,^ especially where the offenses are 
distinct.® Each count should contain all the alle¬ 
gations necessary to state the offense sought to be 
charged in such count,since, in the absence of 
express reference, one count is not aided by oth- 
ers.^^ 

In an information charging distinct offenses af¬ 
fecting property in different counts, the value al¬ 
leged in the separate counts cannot be combined in 
determining the degree of the offenses charged.^^ 

If there are two counts, in each of which a copy 
of the instrument is set out, and the copies are alike, 


it will not be presumed that each is a copy of the 
same original instrument, without an allegation to 
that effect in the second count.13 

§ 154. - Reference from One Count to An¬ 

other 

a. Propriety 

b. Sufficiency of reference 

c. Effect of insufficiency or abandonment 

of count referred to 

a. Propriety 

Reference may generally be made in one count to 
allegations in another for the purpose of incorporating 
such allegations in the count containing the reference. 

Notwithstanding the requirement that each count 
of an indictment or information shall be treated as 
charging a separate offense, as discussed supra § 
153, it is a well settled rule^^ that, to save repeti¬ 
tion, one count may by proper reference incorpo¬ 
rate the allegations more fully set out in another 
count,^® although there is authority den3ring the suf- 


7. As arectlsisr proper venue 
In a prosecution for posting ran¬ 
som letters, under a statute requir¬ 
ing prosecution in the district in 
which such a letter is posted, where 
counts charging the posting of ran¬ 
som letters failed to allege where 
letters were posted but the places 
of posting appeared in conspiracy 
count of the Indictment, to deter¬ 
mine whether the venue of the pros¬ 
ecution was properly laid, the allega¬ 
tion of conspiracy count could sup¬ 
plement allegations of ransom 
counts, since the indictment may be 
read as a whole.—U. S, v. Strewl, C. 
aA.N.Y., 99 F.2d 474, certiorari de¬ 
nied Strewl V. U. S., 59 S.Ct. 489, 
806 U.S. 638, 83 L.Ed. 1039, rehear¬ 
ing denied 59 S.Ct.' 590, 306 U.S. 668, 
83 L.Ed. 1063. 

a U.S.—McClintock v. U. S., C.CA. 
Kan., 60 F.2d 839—Hyney v. U. S., 
C.C.A.Mich., 44 F.2d 134, certiorari 
denied 51 S.Ct 347, '283 U.S. >824, 
75 L.Bd. 1438—U. S. v. Lynch, D.C. 
La., 11 F.2d 298. 

Ga—^Perry v. State, -8 S.B.2d 425, 62 
Ga.App. 115. 

Idaho.—State v. White, 266 P. 416, 
46 Idaho 124. 

Ind.—^Pagotis v. State, 17 K.B.2d 880, 
214 Ind. 697—Marsh v. State, 150 
N.E. 773, 197 Ind. Z'51, 

Ohio.—Browning v. State, 166 N.E. 

586, 120 Ohio St 62. 

Tex.—Square v. State, 167 S.W.2d 
192, 145 Tex.Cr. 219—Michot v. 
State. 36 S.W.2d 171, 117 Tex.Cr. 
109. 

W.Va.—State v. Vaughan, 117 S.E. 

127, 93 W.Va. 419. 

31 C.J. p 743 note 67. 

'Tt is an elemental proposition 


that each count of a good indict¬ 
ment must be complete within it¬ 
self to the extent that it must 
charge a public offense.**—^Pagotis v. 
State, 17 N.E.2d 830, 831, 214 Ind. 
697. 

Beason for mle 

Each count must definitely charge 
the commission of an offense, so that 
the court may submit the case on 
either one of the counts which is 
supported by evidence.—Square v. 
State, 167 S.W.2d 192, 145 Tex.Cr. 
219. 

9. U.S.—U. S. V. Lynch, D.C.La., 11 
F.2d 298. 

la Ga.—^Perry v. State, 8 S.E.2d 
425, 62 Ga.App. 115. 

Tenn.—Usary v. State, 112 S.W.’2d 7, 
172 Tenn, 305, 114 A.L.II. 1401. 
W.Va.—State v. Vaughan, 117 S.B. 

127, 93 W.Va. 419. 

31 C.J. p 743 note 6*8. 

Safer role 

It is said to be the safer rule to 
state the whole of the offense in 
each count.—^Keech v. State, 15 Fla. 
691. 

11. U.S.—U. S. V. Lynch, D.C.La., 11 
F.2d 298, 301, citing Corpus Juris. 
Ind.—Pagotis v. State, 17 N.E 2d 830, 
214 Ind. 697. 

S.C.—State V. Rector, 155 S.E. 385, 
158 S.C. 212. 

Tex.—Michot v. State, 36 S.W.2d 171, 
117 Tex.Cr. 109. 

W.Va.—State v. Vaughan, 117 S.E. 

127, 93 W.Va, 419. 

31 C.J. p 743 note 69. 

Stated otherwise 

(1) In determining the sufficiency 
of an indictment containing several 


counts, each count must be treated 
as a separate and distinct indict¬ 
ment—U. S. V. Grant, U.CMich., 1 
F.2d 723. 

(2) In construing effect of count 
in indictment, court must look to 
words of such count alona—State v. 
Rector, 155 S.E. 385, 158 S.C. 212. 

(3) Each count must be treated 
as whole, and not merely as part of 
indictment—^Hood v. U. S., C.C.A. 
Okl., 43 F.2d 353—Samuels v. U. S., 
Kan., 232 F. 636, 146 aC.A. 494, 
Ann.Cas.l917A 711. 

Counts as iuterdependent 
Several counts of indictment con¬ 
taining more than one count are not 
interdependent.—Browning v. State, 
165 N.B. 666, 120 Ohio St 62. 
Reference from one count to anoth¬ 
er see infra § 154. 

12. Kan.—State v. Fulton, 127 P. 
626, 88 Kan. 159. 

Tex.—Whitfield v. State, 179 S,W. 

'558, 77 Tex.Cr. 485. 

•31 C.J. p 743 note 71. 

13. Cal.—Peo. v. Shotwell, 27 Cat 
394. 

14. U.S,—Nichols v. U. S., C.C.A. 
Fla., 48 F.2d 46—Chew v. U. S.. C 
C.A.Ark., 9 F.2d 348. 

15. U.S.—Bell V. U. S., C.C.A.Tex.. 
100 F.2d 474—Muench v. U. S., C. 
C.A.MO., 96 F.2d 332—Touhy v. U. 
S., C.C.A.Minn., 88 F.2d 930—Mc- 
Clmtock V. U. S., C.C.A.Kan., 60 
F.2d 839—Asgill v. U. S., C.C.A. 
Va., 60 F.2d 780—Hsmey v. U. S., 
C.aA.Mich., 44 F.2d 134, cerUorari 
denied 51 S.Ct 347, 283 U.S. 824 
76 L.Ed. 1438—U. S. v. Grant, D.C 
Mich., 1 F.2d 723—U. S. v. Monjar, 
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ficiency of such a reference to incorporate a state¬ 
ment of the essentials of the offense,^® but permit¬ 
ting such reference to a person named or described 
in the preceding count.^7 

An averment as to the identification of accused,^S 
or an averment of time and place,may be sup¬ 
plied by reference to other counts. The same is 
true of an allegation of the valued® or o\vnership2i 
of goods stolen. 

Duplicity and repugnance must be avoided in 
making such reference.22 

b. Sufficiency of Beference 

To incorporate matter In another count, the reference 
thereto must be clear, definite, and specific. 

Reference to matter in another count must be 


made with such definiteness and specificness that the 
matter referred to is clearly and accurately incor¬ 
porated in the referring count.^S Where a count 
expressly incorporates by reference all the provi¬ 
sions of the other counts, such provisions are deem¬ 
ed to be in the count for all purposes.^^ 

Qualities and adjuncts, averred to belong to a 
subject in one count of an indictment, if separa- 
rable from it, are not sufficiently alleged in a sub¬ 
sequent count by the use of “aforesaid” as a con¬ 
nective expression in such count.25 The use of the 
words “then and there” is insufficient to supply an 
averment of time and place.^® 

However, it is not essential that it be expressly 
stated that the matter referred to is made a part of 
the count in which the reference is made,27 and 


D.CBel.. 47 P.Supp. 421—U. S. v. 
Main, D.CTex., P.Supp. 550— 
U. S. V. Schechter, I>.C.X.T., 8 P. 
Supp. 136, reversed in part on oth¬ 
er £ri*ounds and affirmed In part, 
C.C.A., U. S. V. A. Ii. A. Schechter 
Poultry Corporation, 76 P.2d 617, 
certiorari granted 55 S.Ct. 651, 295 
U.S. 723. 79 luEd. 1676, and 

Schechter v. U. S., 36 S.Ct 661, 296 
U.S. 723, 79 L.Ed. 1676, reversed 
In part on other ground and af¬ 
firmed in part A. L. A. Schechter 
Poultry Corporation v. XT. S., 65 S. 
Ct. 837. 295 U.S. 496, 79 L.Ed. 1570, 
97 A.L,.R. 947, followed In Divi¬ 
sional Code Authority No. 23 Re¬ 
tail Solid Fuel Industry v. Reisen- 
berg, 196 N.B. 424, 129 Ohio St. 
679 

D,C.—Fuller v. U, S., 288 F. 442, '53 
App.D.C. 88. 

Ga.—Pope V. State., 157 S.SL 211. 42 
Oa.App. 680, conforming to an¬ 
swer to certified question 156 S. 
R 699, 171 Ga. 665—Pope v. State, 
154 S.E. 194, 41 Oa.App. 653. 
W.Va.—State v. Vaughan, 117 S,B. 

127, 93 W.Va. 419. 

31 C.J. p 744 note 73. 

**By appropriate reference allega¬ 
tions may be carried from one count 
to another.*'—Hood v. U- S., C.C.A. 
OhL, 43 F.2d 353, 354. 

DomuneiLts 

Where first count of indictment 
charging forgery sets out forged in¬ 
strument, second count referring to 
instrument is not defective for fail¬ 
ure to set out forged instrument.— 
Pope V. State, 157 S.B. 211, 42 Ga. 
App, 680, conforming to answer to 
certified question 156 S.R 599, 171 
Ga, 655—^Durden v. State, 116 S.B. 
41, 29 Oa.App. 54'8. 

BefeiTMice, if ixaproper, is a mere¬ 
ly iotmal diefeot which is cured by 
statute.—U. S. t. Jolly, B.C-Tenn., 87 
P. 108. 

16. Fla.—Heech y« Stat^ 19 Fla. 
591. 


17. Fla.—Keech v. State, supra. 

18. U.S.—Cooper v. U. S., C.C.A.La., 
91 F.2d 195. 

Repetition of name by reference to 
other count see supra § 127. 

19. U.S.—Hyney v. U. S.. C.C.A. 
Mich., 44 F.2d 134, certiorari de¬ 
nied 61 S.Ct 347, 283 U S. 824, 75 
Li.Ed. 1438—^Adamson v. U. S., C. 

C. A.Ga., 296 P. 110—Connor v. U. 
S., C.C.A.Ga., 293 P. 391. 

Md.—Cohen v. State, 195 A. 632, 173 
Md. 216, reargument denied 196 A. 
819, 173 Md. 216, certiorari denied 
Cohen v. State of Maryland, 58 S. 
Ct 764, 303 U.S. 660. 8 L.Ed. 1119. 
Tex.—Baisden v. State, 68 S,W.2d 
1044, 125 T€X.Cr. 480. 

81 C.J. p 744 note 77. 

90. Ind.—^Redman v. State, 1 Blackf. 
429. 

ai. Ma—State v. Nelson, 29 Me. 
329. 

W.Va—State v. Hollman, 95 S.R 
591, 82 W.Va 98. 

22. U.S.—U. S. V. Winslow, D.G 
Mass., 195 F. 578, affirmed 33 S. 
Ct 253. 227 U.S. 202, 67 L.Ed. 481. 

Duplicity see infra S 161 et seq. 
Repugnancy in charge see supra 9 
102 . 

23. U.S.—Asgill V. U. S., C.C.A.Va, 
60 P.2d 780—Chew v. U. S., C.C.A. 
Ark., 9 F.2d 848—U. S. v. Grant 

D. aMlch.. 1 P.2d 723—U. S. v. 
Main, D.C.Tex., 28 F.Supp. 560. 

W.Va—State v. Vaughan, 117 S.R 
127, 93 W.Va 419. 

31 C.J. p 744 note 81. 

**The reference should be sufficient¬ 
ly full, in effect, *to incorporate the 
matter going before with that in the 
. . . [count! in which it Is 
made,* "—Blitz v. U. S., Mo., 14 S.Ct 
924, 927, 163 U.S. 308, 38 D.Bd. 725 
—Hood V. U. S., aCA-Okt, 48 F.2d 
363, 354. 

Suffioieii^ of xefevanee 

<1) Where only scheme and ar- 

1084 


tlfice set out in indictment for us¬ 
ing mails to defraud was contained 
in one count, a reference to "said 
scheme and artifice** in other counts 
was held a sufficient adoption.— 
Nichols V. U. S., C.C.A.PIa., 48 P.2d 
46—Clark v. U. S., C.C.A.La., 298 P. 
293. 

(2) A reference in the second 
count of an indictment, “that the al¬ 
legations in both the first and sec¬ 
ond counts of this indictment con¬ 
stitute different statements of the 
same offense and relate to the same 
actions, transactions, and offenses.*' 
did not incorporate the allegations 
of the first count in the second.— 
People V. Bvanoff, 187 P. 54, 45 Cal. 
App. 108, 110. 

(3) A count alleging an unlawful 
conspiracy "under the circumstances 
and conditions mentioned and de¬ 
scribed in the first count*' did not in¬ 
corporate the allegations of the first 
count as to venue.—Patterson v. U. 
S.. Ohio, 222 F. 599. 138 C.C.A. 123, 
certiorari denied 35 S.Ct. 930, 28S 
U.S. 635, 59 L.Ed. 1499. 

24. U.S.—U. S. V. Main, D.CTex., 
28 F.Supp. 550. 

25. Kan.—State v. Fields, 78 P. 833, 
70 Ban. 891. 

31 C.J. p 744 notes 82-84. 

and form aforesaid” Is 
insufficient to incorporate descrip¬ 
tive averments with regard to a 
murder contained in a first count of 
the indictment in the second count 
thereof. 

Fla.—Keech v. State. 16 Fla. 591. 
Mo.—State v. Wade. 47 S.W. 1070, 
147 Mo. 78. 

28. W.Va.—State v. Bruce, 26 W.Va. 
158. 

27. U.S.—Browne v. U. S., N.Y., 145 
P. 1, 76 C.CA. 81, certiorari denied 
26 S.Ct. 766, 200 U.S. 618, 60 L.Ed. 
623. 

I 31 C.J. p 744 note 86. 
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the connection between the subject referred to and 
the qualities or adjuncts averred may be such that 
the use of such a reference word as ‘"said” is suf- 
ficient.2® So the words “on the day and year afore¬ 
said” is sufficient to supply an averment of time.^^ 
Likewise the defendants named in a former count 
may be sufficiently identified in a subsequent count 
as “said defendants,especially where the former 
count expressly states that the named dv.fendants 
would be “hereafter called defendants.”^! 

c. Effect of Insuficieiicy or Abaadonment of 
Count Referred to 

Matter In one count may be Incorporated In another 
by reference even though the count referred to Is by 
itself insufficient. The referring count Is not vitiated by 
the abandonment or dismissal of the count referred to. 

Matter in one count incorporated by reference in 
another is properly considered in determining the 
sufficiency of the referring count, even though the 
count referred to is by itself insufficient The count 


from which reference is made to another is not 
vitiated by the insufficiency of the count referred 
to.32 Likewise, the count referred to may, without 
vitiating the count from which the reference is 
made, be abandoned at the trial,^3 or dismissed or 
rejected,34 or the prisoner may be acquitted or not 
found guilty thereon,35 or a nolle prosequi may be 
entered thereto.33 

§ 155. Surplusage 

a. In general 

b. What constitutes 

a. In (General 

As a general rule surplusage In an Indictment or In¬ 
formation will not vitiate it and may be disregarded, If 
not prejudicial to accused. 

The fact that an indictment contains immaterial 
and unnecessary matter will not render it bad where 
such matter may be rejected as surplusage, 37 it be¬ 


gs. Pa-—Commonwealth v. Ault, 10 
Pa.Super. 651. 

81 C.J. p 744 note 87. 

5t9. W.Va.—State v. Vaughan, 11? S. 

E. 127, 93 W.Va. 419. 

30. Tenn.—Chappie v. State, 135 S. 

W. 321, 124 Tenn. 105. 

81- XJ.S.—Cooper v, U. S., C.C.A.Ija., 
91 P.2d 195. 

82. U.S.—Burroughs v. U. S„ 64 S. 
Ct 287, 290 U.S, 534, 78 L-Ed. 484, 
affirming in part U. S. v. 'Bur¬ 
roughs, 65 F.2d 796, 62 App.D.C. 
163, certiorari granted Burroughs 
V. U. S., 64 S.Ct, 102, 290 U.S. 618, 
78 L.Ed. 639—Bell v. U. S., C.C.A. 
Tex., 100 F.2d 474—Touhy v. U. S., 
C.C.A.Minn., 88 F.2d 930—^Barnard 
V. U. S., C.C.A.Cal., 16 F.2d 461, 
certiorari denied 47 S.Ct. 676, 274 

U. S. 736, 71 L.Ed. 1316, and Dunn 

V. U. S., 47 S.Ct. 576, 274 U.S. 736, 
71 L.Ed. 1316—U. S. V. Monjar, D. 
C.Del., 47 F.Supp. 421. 

D.C.—Puller v. U. S., 288 P. 442, 
53 App.D.C. 88. 

31 C.J. p 746 note 91. 

83. W.Va.—State v. Vaughan, 117 
S.E. 127, 93 W.Va. 419. 

31 C.J. p 746 note 89. 

Bate of offense may be supplied by 
reference to a count which is after¬ 
ward abandoned. 

Pa.—Commonwealth v. Kaiser, 24 Pa. 

Dist 72, 42 Pa.Co. 90. 

W.Va.—State v. Vaughan, 117 S.E1 
127, 93 W.Va. 419. 

34. U.S.—Bell V. U. S., C.C.A.Tex., 
100 P.2d 474—Barnard v. U. S., C. 

C. A.CaL, 16 F.2d 461, certiorari de¬ 
nied 47 S.Ct 576, 274 U.S. 786, 71 

D. Ed. 1316, and Dunn v. U. S., 47 
S.Ct. 675, 274 U.S. 736, 71 I^Bd. 
1316. 


Md.—Cohen v. State, 195 A. 632, 173 
Md. 216, reargument denied 196 A. 
819, 173 Md. 216, certiorari denied 
Cohen v. State of Maryland, 58 S. 
Ct 764, 303 U.S. 660, 82 L.Bd. 1119. 
Mo.—State v. Douglas, 278 S.W. 1016, 
312 Mo. 373. 

31 C.J. p 746 note 90. 

Voluntary dismissal 
U.S.—Touhy V. U. S., C.C.A.Minn.. 
88 F.2d 930. 

35. U.S.r-Muench v. U. S., C.C.A. 
Mo., 96 F.2d 332—Wheeler v. U. S., 
C.C.A.Cal., 77 F.2d 216, certiorari 
denied 56 S.Ct. 927, 296 U.S. 765, 
79 L.Ed. 1707, rehearing denied 56 
S.Ct. 83, 296 U.S. 661, 80 L.Ed. 471, 
certiorari denied Wheeler v. Clark, 
56 S.Ct 164, 296 U.S. 631, 80 L.Bd. 
448, rehearing denied 56 S.Ct. 246, 
296 U.S, 663, 80 L.Ed. 473. 

Mass.—Commonwealth v. Clapp, 16 
Gray 237. 

36. Ill.-People v. Vikniskki, 166 
ni.App. 292. 

31 C.J. p 745 note 93. 

Contra People v. Werbin, 27 Hun, 
N.T., 311. 

37. U.S.—Cummings v. U. S., C.C.A. 
Ala., 131 F.2d 107—Morris v. U. S., 
C.C.A.La., 112 F.2d 622, certiorari 
denied. 61 S.Ct. 41, 311 U.S. 663, 
85 L.Bd. 418—Roberts v. U. S., C. 
C.A.MO., 96 F.2d 39—Smith v. U. 
S., C.C.A.Okl., 17 P.2d 728, certio¬ 
rari denied 47 S.Ct. 770, 274 U.S. 
762, 71 D.Bd, 1339—U. S. v. Bisen- 
mlnger, D.aDel., 16 P.2d 816—U. 
S. V. Hantau, D.C.N.J., 43 F.Supp. 
607—^U. S. V. Direct Sales Co., D.C. 
S.C., 40 F.Supp. 917—U. S. v. B. 
Goedde & Co., D.C.I11., 40 F.Supp. 
523. 

Ala.—Caughlan v. State, 114 So. 280, 
22 Ala-App. 220. 

108S 


Cal.—^People v. Beesly, 6 P.2d 114, 
119 CaLApp. 82, rehearing denied 
6 P.2d 970, 119 CaLApp. 82. 

Fla.—^Vanderhorst v. State, 10 So.2d 
138, 151 Fla. 620. 

Ill—^People V. Hughey, 41 N.B.2d 
336, 314 IlLApp. 228, reversed on 
other grounds 47 N.E.2d 77, 282 
Ill. 136—People v. Lewis, 1 N.B.2d 
696, 285 IlLApp. 171, affirmed 6 
N.B.2d 175, 365 Ill. 166. 

Ind.—^Poust v. State, 161 N.B. 371, 
200 Ind. 76. 

Ky.—Goodwin v. Commonwealth, 288 

S. W. 420, 214 Ky. 422—Dennison 
V. Commonwealth, 248 S.W. 880, 
198 Ky. 380. 

Mo,—^Bx parte Kamstrom, 249 S.W. 
595, 297 Mo. 384—State v. Selleck, 
App., 55 S.W.2d 496, transferred, 
see. Sup., 46 S.W.2d 570. 

N.J.—State V. Then, 190 A. 496, 118 
N.J.Law 31, affirmed 196 A. 740, 
119 N.J.Law 429, and State v. San- 
gor, 197 A. 6, 119 N.J.Law 429. 

N.Y.—^People v. Tepperman, 278 N. 

T. S. 690, 161 Mlsc. 810. 

N.C.—State v. Morrison, 161 S.E. 725, 
202 N.a 60. 

Ohio.—State v. Peters, 25 Ohio N.P„ 
N.S., 69, modified on other grounds 
147 N.E. 81, 112 Ohio St 249. 

Or.—State v. Dormitzer, 261 P. 426, 
123 Or. 165—State v. Pointer, 218 
P. 621, 106 Or. 689. 

S.C.—State V. Alexander, 138 S.B. 
835, 140 S.C. 325. 

S.D.—State V. Hoven, 195 N.W. 838, 
47 S.D. 60. 

Tex.—Cabness v. State, 154 S.W.2d 
460, 142 TexCr. 367—^Kelley v. 
State, 137 S.W.2d 1004, 138 Tex. 
Cr. 647. 

Wash.—State v. Goforth. 216 P. 882, 
126 Wash. 56. 

W.Va.—State v. Oriss, 23 S.B.2d 613. 
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mg the general rule that surplusage will not vitiate 
an indictment or information otherwise good,3S 
and may be disregarded for the purpose of uphold- 
mg it,if the surplusage does not tend to estab¬ 


lish a defense or to destroy the effect of an essen¬ 
tial element,or, more generally, if the rights of 
accused are not thereby prejudiced.^! If, after the 
rejection of surplusage, enough remains to consti- 


Wyo.—State v. Mau, 285 P. 9S2, 41. 
Wyo. 365. 

31 C.J. p 745 note 96—27 C.J. p lOlS 
note 10—25 C.J. p 621 note 59— 

1 C.J. p 318 note 5. 

Ibnpropex matter in tlie induce¬ 
ment of an indictment, unnecessary 
to support the charge, will not viti¬ 
ate an Indictment, but will be treat¬ 
ed as surplusage and disregarded.— 

U. S. V. American Medical Ass’n, D.C. 
D.C., 28 P.Supp. 752, reversed on oth¬ 
er grounds 110 F.2d 703, 72 App.D.C. 
12, certiorari denied 60 S.Ct 131. 308 
U.S. 599, 84 LiFd. 502, and American 
Medical Ass’n v. U. S.. 60 S.Ct 1096. 
310 U.S. 644. 84 L.Ed. 1411. 

Purport Olause 

Where information sets out Instru¬ 
ment claimed to have been forged, 
purport clause must be disregarded. 
—State V. Kinder. 290 S.W. 130, 315 
Mo. 1314, 51 A.L.R. 564—State v. 
Kinder. Mo., 290 S.W. 132. 

Kejection of surplusage as not an 
amendment of indictment see infra 
S 228. 

Matter belonging to caption or rec¬ 
ord see supra § 36. 

U.S.—Ford V. U. S., aC.A-Cal.. 
10 F.2d 339, certiorari granted 46 
S.Ct. 475, 271 U.S. 652. 70 KEd, 
1133, affirmed 47 S.Ct 531, 273 U. 
S. 593. 71 LuBd. 793—U. S. v. 01m- 
stead, D.aWash., 5 F.2d 712—Bai¬ 
ley V. U. S., C.C.A.Ga., 5 F.2d 437, 
certiorari dismissed 46 S.Ct. 12, 
269 U.S. 551, 589, 70 L.Ed. 427— 
U. S. V. B. Goe^lde & Co., D.C.I11., 
40 F.Supp. 523—^U. S. v. General 
Motors Corporation, D.C.Ind., 26 
F.Supp. 353. affirmed, C.CA., 121 
F.2d 376, certiorari denied Gen¬ 
eral Motors Corporation v. U. S., 
62 S.Ct 105, 314 U.S. 618, 86 L. 
Ed. 497, motion granted 62 S.Ct 
124, 314 U.S. 579, 86 L..Ed. 469, 
rehearing denied 62 S.Ct 178, 314 
U.S. 710, 86 Ii.Ed. 566—Tynan v. 
U. S., C.C.A.Alaska, 297 P. 177, cer¬ 
tiorari denied 45 S.Ct 91, 266 U.S. 
604, 69 Li.Bd. 463—^Anderson v. U. 
S., C.C,A.N.T., 294 F. 593—U. S. v. 
Drawdy, D.C.Fla., 288 P. 567—U. 
S. v. Hobbs, D.C.Pla.. 287 P. 157. 
Ala*—Gunter v. State, 110 So. 68, 
21 Ala.App. 554—^Robinson v. 
State, 106 So. 203, 21 Ala.App. 168 
—^McDaniel v. State, 102 So. 788, 
20 AiAApp. 407, certiorari denied 
Ex parte State, 102 So. 791, 212 
Ala. 415. 

Ark.—Rosslot V. State, 268 S.W. 348, 
162 Ark. 340. 

B.C.—^Tomlinson v. U. S., 93 P.2d 
652, 6$ APP.D.C. 106, 114 A.L.R. 
1315, certiorari denied 58 S.Ct 
645, 303 U.S. 646, $2 L.Ed. 1102, 


and Pratt v. U. S.. 58 S.Ct 645, 
303 U.S. 642, 82 L..Ed. 1107. 

Ill.—People V. Saltis, 160 N.E. 86. 
328 Ill. 494, appeal dismissed Sal¬ 
tis V. People of State of Illinois, 48 
S.Ct 530, 277 U.S 575, 72 LEd. 995 
—People V. Kahn. 256 Ill.App. 415. 
Ind.—Sheets v. State. 30 X.E 2d 309, 
217 Ind. 676—Foust v. State. 161 
X.E. 371, 200 Ind. 76—Chief Eagle 
Feather v. State, 167 N.R 147, 89 
Ind.App. 500. 

Ky.—Beshears v. Commonwealth, 39 
S.W.2d 995, 239 Ky. 554—Bowman 

V. Commonwealth, 255 S.W. 1053, 
201 Ky. 149. 

Md.—Hill V. State, 122 A. 251, 143 
Md. 358. 

Mich.—^People v. Robertson, 3 N.W. 
2d 26, 301 Mich. 100—People v. 
Netzel, 294 N.W. 708, 295 Mich. 
353, certiorari denied Netzel v. 
People of State of Michigan, 61 S. 
Ct 1116, 313 U.S. 692, 85 KBcL 
1546. 

Mo.—State v. Evans, 270 S.W. 684. 
N.C.—State v. Hobbs, 3 S.E.2d 431, 
216 N.C. 14—State v. Morrison, 161 
S.E. 725, 202 N.C. 60. 

Okl.—Childs V. State, 278 P. 1016, 
42 OkbCr. 36. 

Or.—State v. Pointer, 218 P. 621, 
106 Or. 589. 

S.D.—State v. Lanouette, 216 N.W. 
870, 52 S.D. 121. 

Tex.—Cabness v. State, 164 S,W.2d 
460, 142 Tex.Cr. 367—Agan v. 

State, 93 S.W.2d 419, 130 Tex.Cr. 
162—^Herring v. State, 35 S.W.2d 
737, 117 Tex.Cr. 211—^Anderson v. 
State, 21 S.W.2d 499, 113 Tex.Cr. 
460. 

Va.—Staples v. Commonwealth, 125 
I S,E. 819, 140 Va. 583—Mawyer v. 
Commonwealth, 125 S.E. 317, 140 
Va. 666. 

Wash,—State v, Ramstad, 232 P. 349, 
132 Wash. 406, reversed on other 
grounds 237 P. 994, 135 Wash. 346. 

W.Va.—State v. Fletcher, 146 S.E. 
628, 106 W.Va. 601—State v. Boggs, 
138 S.B. 321, 103 W.Va. 641. 

81 C.J. p 745 note 96—18 C.J. p 1260 
note 60—^12 C.J. p 626 note 59— 
6 aj. p 773 note 86, 

“The general rule is that surplus¬ 
age does not vitiate the informa¬ 
tion, and should be stricken out un¬ 
less it be so interwoven with ma¬ 
terial allegations that it cannot be 
so stricken out without carrying 
with it material parts of the charge.” 
—State V. Bisping, 101 N.W. 359, 
361, 123 Wis. 267. 

39. U.S.—Ford v. U. S., CaL, 47 S. 
Ct 531, 273 U.S. 693, 71 L.Ed. 793. 
affirming, C.C.A, 10 P.2d 339, cer¬ 
tiorari granted 46 S.Ct 475, 271 
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U. S. 652, 70 L.Ed. 1133~—Goldstein 

V. U. S., C.C.A.MO., 63 F.2d 609— 
Sondericker v. U. S., C.C.A.Wis, 
4? F.2d 144—^Hansen v. U. S., C.C. 
A.Fla., 24 F.2d 10 4 - "U. S. v. Bogy, 
D.C.Tenn., 16 F.Supp. 407, affirmed. 

C. C.A., 96 F 2d 734, certiorari de¬ 
nied 59 S.Ct. 68, 305 U.S. 608, 
S3 L.Ed. 38*”“U. S. v. Jones, B.C. 
Ill., 298 P. 131—U. S. v. Weiss, 

D. C.I11.. 293 P. 992. 

Ala.—Ward v. State, 6 So.2d 394, 
242 Ala. 307. 

Ariz.—State v. Bavis, 120 P.2d 808, 
58 Ariz. 444. 

Cal.—^People v.-Day, 248 P. 250, 199 
Cal. 78. 

Ill.—People V. Preble, 147 N.E. 124, 
316 Ill. 233. 

Ind.—^Dumas v. State, 160 N.E. 24, 
197 Ind. 123. 

Mo.—State v. Biven, 161 S.W. 2d 1114. 
N.T.—^People v. La Rock, 21 N.T.S. 
2d 778, 174 Misc. 796—People v. 
Berkowitz, 200 N.T.S. 823, 121 

Misc. 40. 

Ohio.—^Harrison v. State, 19 Ohio 
App. 191, affirmed 147 N.E. 650, 112 
Ohio St. 429, affirmed 46 S.Ct 360, 
270 U.S. 632, 70 L.Ed. 771. 

Pa.—Commonwealth v. Lawrence, 47 
I>auph.Co. 376. 

Tex.—Seibert v. State, 102 S.W.2d 
221, 132 Tex.Cr. 118. 

Wash.—State v. Linden, 17 P.2d 635, 
171 Wash. 92. 

31 C.J. p 746 note 96—12 C.J. p 626 
note *59—5 C.J. p 773 note 85. 
Rejection of surplusage in com¬ 
mencement see supra § 44. 
Rejection of formal conclusion as 
surplusage see supra § 49. 

40. Cal.—People v. Beesly, 6 P.2d 
114, 119 CalA.pp. 82, rehearing de¬ 
nied 6 P.2d 970, 119 Cal.App. 82. 

4L U.S.—Schefano v. U. S., C.C.A 
Ala., 84 P.2d 513—Smith v. U. S.. 
C.C.A.Okl., 17 F.2d 723, certiorari 
denied 47 S.Ct 770, 274 U.S. 762, 
71 L.Bd. 1339. 

Cal.—^People v. Larue, 83 P.2d 726, 
28 Cal.App.2d 748—^People v. Plum, 
263 P. 862, 88 Cal.App. 575, re¬ 
hearing denied 265 P. 822, 88 Cal. 
App. 676. 

D.C.—Tomlinson v. U. S., 98 F.2d 652, 
68 APP.D.C. 106, 114 A.L.R 1315, 
certiorari denied 58 S.Ct 645, 303 

U. S. 646, 82 L.Bd. 1102, and Pratt 

V. U. S., 68 S.Ct 646, 303 U.S. 642, 
82 L.Bd. 1107. 

Fla.—Crawford v. State, 113 So. 90, 
93 Fla. 1082. 

Miss.—White v. State, 158 So. 887. 
169 Miss. 332. 

N.M.—Territory v. McGrath, 114 P. 
364, 16 N.M. 202. 
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tute a valid charge of the offense, the indictment 
will be sustained>2 The rule as to surplusage does 
not authorize the court to go over an indictment and 
garble it, picking out a word and sentence here and 
there, regardless of the general tenor and scope of 
the pleading, so as entirely to change its meaning. 

As discussed infra §§ 174, 178, where averments 
which tend to render an indictment duplicitous may 
be rejected as surplusage, they will be so rejected 
in order to prevent the indictment from being held 
defective. 

Prolixity. Unless an indictment is so prolix as 
to prejudice an accused in making his defense, 
the prolixity cannot be urged as a defect.^^ 

Tautology, An indictment is not vitiated by 
tautology or repetition.^® 

Disjunctive statements. An indictment will not 
be held bad, as in the disjunctive or alternative, 
where the alternative statement may be rejected as 
surplusage.'*® 

Matter rendering indictment uncertain. In some 
instances an indictment may be made good by re¬ 
jecting as insensible and useless such words as ob¬ 


struct its sense,if it is not contradictory.'*^ In 
this category are allegations disclosing clear gram¬ 
matical or clerical errors creating the confusion.*^ 
So objection cannot be made to an indictment on 
the ground of the insufficiency or uncertainty of 
allegations which may be rejected as surplusage.®® 

Repugnant statements. In case repugnant and in¬ 
consistent averments may be stricken out as sur¬ 
plusage, the indictment is not vitiated thereby.®^ So 
an indictment is not vitiated by repugnancy in non- 
traversable matter laid after a scilicet.®^ WTiere 
the offense of which accused is convicted is suffi¬ 
ciently alleged, repugnancy in allegations attempting 
to set forth a higher offense may' be disregarded.®® 
If a count in an indictment contains inconsistent al¬ 
legations, but it can be ascertained from the face of 
the indictment which is meant, the unnecessary^ part 
may be disregarded as surplusage.®* A description 
of the manner in which an offense was committed, 
which shows that in fact there was no offense, can¬ 
not, however, be rejected to sustain a good general 
charge.®® 

Statutory provisions. Some statutes provide that 
unnecessary allegations may be disregarded as sur* 


Or.—State v. Weitzel. 69 P.2d 958. 
157 Or. 334. 

AUegratloiLS held, not prejndloial 
An indictment charging willful 
murder was not defective for reason 
that it contained a count under ha¬ 
bitual criminal statute on ground 
that such count was surplusage and 
prejudicial to accused’s rights, since 
under indictment, accused might 
have been convicted of any of lesser 
degrrees of homicide, and increased 
punishment prescribed by habitual 
criminal statute would have become 
applicable.—Smiddy v. Common¬ 

wealth. 152 S.W.2d 949, 287 Ky, 276. 

HflOsleadlng' factual data pleaded in 
the indictment or information ^nnot 
be regarded as mere surplusage if 
it is prejudicial to accused.—State 
V. Pettit, 93 P.2d 675, 97 Utah 443. 

42. U.S.—Cummings v. U. S., C.C.A. 
Ala.,' 131 P.2d 107—Morris v. U, S., 
C.C.A.La., 112 F.2d 522, certiorari 
denied 61 S.Ct 41, 311 U.S. 653. 
85 L.Bd. 418—Smith v. U. S., C. 
aA.Okl., 17 F.2d 723, certiorari 
denied 47 S.Ct 770, 274 U.S. 762, 
71 Ii.Bd. 1339. 

Ill.—People V. Moore. 14 N.B.2d 494, 
368 Ill. 455-People v. Poe, 26 N. 
E.2d 416, 304 Ill.App. 601—People 
V. Lewis, 1 N.B.2d 696, 285 Ill. 
App. 171, affirmed 6 N.B.2d 175, 365 
Ill. 166. 

Ky.—Watkins v. Commonwealth, 12 
S.W.2d 329, 227 Ky. 100. 

La.—State v. Jackson, 111 So. 486, 
163 La. 34. 


Mo.—State v. Selleek, App., 66 S.W. 
2d 496, transferred, see. Sup., 46 S. 
W.2d 670. 

N.Y.—^People v. Berkowitz, 200 N.Y. 
S. 823, 121 Misc. 40—^People v. 
Carter, 132 N.Y.S. 260, 72 Misc. 
631, 26 N.Y.Cr. 211. 

Tex.—Cabness v. State, 164 S.W.2d 
460, 142 Tex.Cr. 367. 

Va.—Staples v. Commonwealth, 125 
S.B. 319, 140 Va. 583. 

Wyo.—State v. Mau, 285 P. 992, 41 
Wyo. 366. ! 

31 C.J. p 746 note 98. 

Striking surplusage see infra § 193. 

43. Ind.—Littell v. State, 33 N.B. 
417, 133 Ind. 577—Myers v. State, 
101 Ind. 379. 

44. U.S.—Busch V. U. S., C.C.A.M 0 ., 
52 F.2d 79, certiorari denied Grei- 
ble v. U. S., 52 S.Ct 209, 284 U.S. 
687, 76 L.E!d. 580. 

Cal.—People v. Evanoff, 187 P. 54, 45 
i Cal.App. 108. 

31 C.J. p 746 note 4. 

45. Tex,—Cabness v. State, 154 S.W. 
2d 460, 142 Tex.Cr. 367. 

31 C.J. p 746 note 3. 

46. U.S.—Brady v. U. S„ C.C.A.Kan., 
24 F.2d 399—Brady v. U. S., C.C.A. 
Kan., 24 P.2d 397, 399, citing Cor¬ 
pus Juris, and certiorari denied 49 
S.Ct. 10, 278 U.S. 603, 73 L.Bd. 
531. 

31 C.J. p 746 note 13. 

47. La.—State v. Kavanaugh, 13 So. 
2d 866, 203 La. 1. 

31 C.J. P 746 note 9. 
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48. NT.Y.—People v. Lohman, 2 Barb,. 
216. 

49. U.S.—Blum v. U. S., C.C.A.Mich., 
46 F.2d 850. 

50. N.Y.—People v. Farson, 165 N. 
E. 724, 244 N.Y. 413, affirming 2X8 
N.Y.S. 41, 218 App.Div. 488. 

Tex.—Villareal v. State, 158 S.W. 
2d 490, 143 Tex.Cr. 298—^Morgan 
V. State, 116 S.W.2d 1079, 134 Tex. 
Cr. 490—Walker v. State, 116 S.W. 
2d 1076, 134 Tex.Cr. 500—Bright 

V. State, 116 S.W.2d 964, 134 Tex 
Cr. 421. 

31 aj. p 746 note 11. 

51. La.—State v. Kavanaugh, 13 So. 
2d 366, 203 La. 1. 

31 aJ. p 746 note 14. 

Errors in repetition of name gen¬ 
erally see supra § 127. 

Conclusion contra formam statuti, 
where a common-law, and not a 
statutory offense, is described, see 
supra § 49. 

Use of word “feloniously” in mis¬ 
demeanor see supra § 135. 

52. N.C.—State v. Haney, 8 N.C. 
460. 

53. Kan.—State v. Bailey, 193 P. 
854, 107 Kan. 637. 

Mo.—State v. Ostmann, 100 S.W. 696, 
123 Mo.App. 114. 

54. Tex.—Jennings v. State, 229 S- 

W. 626, 88 Tex.Cr. 639. 

55. Ill.—^Raymond v. People, 9 IlL 
App. 344. 
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plusage,®® and statutory provisions that no indict¬ 
ment shall be deemed invalid for any surplusage or 
repugnant allegation, if sufficient is alleged to indi¬ 
cate the crime and person charged, and to enable 
the court to pronounce judgment, are common,57 
although such statutes do not authorize the rejection 
of portions of an indictment in such a way as to 
alter its meaning and render it sufficient®^ 

b. Wbat Coxsstitutes 

(1) In general 

(2) Unnecessary matter of description 


(3) Matters extrinsic to definition of 
statutory offense 

(1) In General 

As a general rule only such matter as may be omit¬ 
ted from the indictment without injuring the sense of the 
essential allegations and without which it would be suffi. 
cient in law to charge the offense is regarded as sur- 
plusage, which may be rejected. 

"Surplusage” is defined to be any allegation with¬ 
out which the pleading would remain adequate in 
law.59 It is usually held that matter which may 
be omitted from the indictment without injury to 
the sense or detriment to the material averments 
may in general be regarded as surplusage.®^ Mat- 


Se. UtaJh.—state v. Bobbins, 127 P. 
2d 1042, 102 Utah 119. 

57. IncL—Sheets v. State. 30 N.B. 
2d 309, 217 Ind. 676. 

Mo.—State v. Biven, 151 S.W.2d 1114. 
Neb.—McKenzie v. State, 204 N.W. 

60, 113 Neb. 576. 

31 C.J. p 746 notes 6. 15. 

58. Ind.—Littell v. State, 38 N.B. 
417, 133 Ind. 577. 

59. U.S.—^Brady v. U. S., C.C.A.Kan.. 
24 F.2d 397, 399, quoting Cozpiui 
Jnxis, and certiorari denied 49 S. 
Ct 10, 278 U.S. 603. 73 L.Ed. 531 
—Mathews v. U. S., C.C.AJNreb., 15 
P.2d 139. 

Me.—State v. Whltehouse, 49 A. 869,1 
95 Me. 179. 

Mo.—State v. Watson, 42 S.W. 726, 
141 Mo. 338—State v. Murphy, 77 
S.W. 157, 102 Mo.App. 680. 
ai CJr. p 747 note 23. 

<niher deflaitioiui 

(1) “Surplusagre” is **any fact or 
circumstance laid in the indictment 
which is not a necessary ingrredient 
of the offense.—^Brady v. U. S., C.C. 
A.Kan., 24 F.2d 397, 399, certiorari 
denied 49 S.Ct. 10, 278 U.S. 603, 73 
XkEd. 531—Johnson v. Biddle, C.C.A. 
Kan., 12 F.2d 366, 369, affirming^, D. 
C., Bz parte Johnson, 3 F.2d 705. 

<2) Other instances see 31 C.J. p 
747 note 23 [a]. 

60. U.S.—Ford v. U. S., Cal.,- 47 S. 
Ct. 581, 273 U.S. 593, 71 L.Bd, 793, 
afhnning, C.CA., 10 F.2d 339, cer¬ 
tiorari granted 46 S.Ct. 475. 271 U. 
S. 662, 70 LuEd. 1133—JIndra v. U. 

5., C.C.A.Pla.. 69 F.2d 429. certio¬ 
rari denied 54 S.Ct. 869, 292 U.S. 
651, 78 L.Ed. 1501—Capone v. U. 
S„ aC.A.111., 66 F.2d 927, certiorari 
denied 52 S.Ct 503, 286 U.S. 553, 
76 LkEd. 1288—Sondericker v. U. 

5.. aC.A.Wis., 41 P.2d 144—Brady 
V. U. S., C.C.A.Kan.. 24 P.2d 899— 
Brady v. U. S.. CC.A.Kan., 24 P.2d 
397, 399, quoting Oozpiis Juris, and 
certiorari denied 49 S.Ct 10, 278 

U.S. 603, 78 L.Bd. 681—Hansen v. 
U. S., C.aA.Pla., 24 P.2d 104—Van 
Dam V. U. S., aCJLOhio, 23 F.2d 
235—^U. S. V. Eisenminger, D.C. | 


Del., 16 P.2d 816—Sllkworth v. U. 

S.. aC.A.N.T.. 10 P.2d 711. cer¬ 
tiorari denied 46 S.Ct. 475. 271 

U. S. 664, 70 L.Bd. 1139, McQuade 

V. U. S.. 46 act. 475, 271 U.S. 
664, 70 L.Bd. 1139, and Nicholas v. 

U. S.. 46 S.Ct. 475. 271 U.S. 664, 
70 L.Bd. 1139—U. S. v. Direct Sales 
Co., D.as.a, 40 F.supp. 917 —u. 
a V. American Medical Ass*n, D.C. 
B.C., 28 P.Supp. 752, reversed on 
other grounds 110 F.2d 703, 72 
App.D.C. 12, certiorari denied 60 
S.Ct. 131, 308 U.S. 599, 84 L.Ed. 
502, and American Medical Ass’n 

V. U. S., 60 act 1096, 310 U.S. 
644, 84 L.Bd. 1411—Perebee v, U. 
a, C.C.A.Va., 295 P. 850—U. S. v. 
Jones, D.C.I11., 298 P. 131—U. S. 
V. Weiss, D.ani., 293 P. 992. 

Ala.—^McBride v. State, 164 So. 123, 
26 Ala.App. 580—^Richie v. State, 
122 So. 165, 23 Ala.App. 123, cer¬ 
tiorari denied 122 So. 466, 219 Ala. 
369—Rice v. State, 117 So. 602, 22 
Ala.App. 581—Caughlan v. State, 
114 So. 280, 22 Ala.App. 220—Gun¬ 
ter V. State, 110 So. 58, 21 Ala.App. 
554. 

Alaska.—^U. S. v. Traveller, 7 Alaska 
23. 

Ariz.—State v. Davis, 120 P.2d 808, 
58 Arlz. 444. 

I Cal.—^People v. Larue, 83 P.2d 725, 
28 Cal.App.2d 748—People v. Set¬ 
tles, 78 P.2d 274, 29 Cal,App.2d 
Supp. 781—^People v. Plum, 263 P. 
862, 88 CaLApp. 575, rehearing de¬ 
nied 266 P. 322, 88 CaLApp. 675 
—^People V. Rodriguez, 214 P. 452, 
61 CaLApp. 69—^People v. Hutch¬ 
ings, 97 P. 825, 8 Cal.App. 650. 
Fla.—^Dillon v. State, 196 So. 696, 
143 Fla. 328. 

Ga.—Cargile v. State, 21 S.B.2d 326, 
67 Ga.App. 610, conforming to an¬ 
swer to certified question 20 S.E. 
2d 416, 194 Ga. 20—Wood v. State. 
26 S.K2d 140, 69 Ga.App. 450— 
Martin v. State, 126 S.E. 908, 83 
Ga.App. 590. 

Ill.—People V. Moore, 14 N.E.2d 494, 
368 Ill. 456—^People v. Musial, 182 
N.B. 608, 349 IlL 516—People v. 
Saltis, 160 N.R 86, 328 IlL 494, ap¬ 
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peal dismissed Saltis v. People of 
State of Illinois, 48 S.Ct. 630, 277 
U.S. 575, 72 Li.Bd. 996—People v. 
Preble, 147 N.B. 124, 316 IlL 233 
—^People V. Poe, 26 N.B.2d 415, 304 
IlLApp. 601. 

Ind.—^Berry v. State, 165 N.B. 61, 
202 Ind. 294, 72 A.L.R. II 77 , re¬ 
hearing denied 173 N.B. 706, 202 
Ind. 294, 72 A.Ii.R. 1177—Pacelli v. 
State. 168 N.B. 649, 201 Ind. 465. 
Iowa.—State v. Murray, 270 N.W. 
365, 222 Iowa 926—State v. Par¬ 
sons, 228 N.W. 307. 209 Iowa 540 
—State V. Moe, 191 N.W. 858 , 196 
Iowa 270. 

Kan.—State v. Wharton, 296 P. 656, 
132 Kan. 409. 

Ky.—^Rhea v. Commonwealth, 33 S. 
W.2d 606, 236 Ky. 575—Watkins v. 
Commonwealth, 12 S.W.2d 329, 227 
Ky. 100—Smith v. Commonwealth, 
288 S.W. 762, 216 Ky. 813—Walk- 
late V. Commonwealth, 118 S.W. 
314. 

La—State v. Guillot, 9 So.2d 235. 
200 La 935—State v. Vinzant, 7 So. 
2d 917, 200 La 301—State v. Daleo, 
164 So. 437, 179 La 616—State v. 
Capaci, 154 So. 419, 179 La 462 
—State V. Jackson, 111 So. 486, 
163 La. 34—State v. Leonard, 110 
So. 567, 162 La 357—State v. Al¬ 
britton, 102 So. 683, 167 La 597 
—State V. Johnson, 30 La Ann. 306. 
Ma—State v. Vermette, 166 A. 807, 
130 Me. 387. 

Mass.—Commonwealth v. Martin, 23 
N.B.2d 876, 304 Mass. 320—Com¬ 
monwealth V. Jaffas, 188 N.B. 263, 
284 Masa 417—Commonwealth v. 
Snow. 169 N.B. 542, 269 Mass. 598, 
68 A.L.R. 920—Commonwealth v. 
Markarian, 145 N.B. 805, 250 Mass. 
211 . 

I Misa—Clinton v. State^ 142 So. 17, 
163 Miss. 435—Crawford v. State, 
112 So. 681, 146 Miss. 540. 

Mo.—State V. Biven, 161 S.W,2d 1114 
—State V. Ferris, 16 S.W.2d 96, 
322 Mo. 1—State v. Prince, 297 S. 

W. 34, 317 Mo. 840—State v. Ross, 
279 S.W. 411, 312 Mo. 510—Bx 
parte Karnstrom, 249 S.W. 696, 297 
Mo. 384—U. S, V. Lawler, 119 S.W. 
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ters essential to the description of the offense can¬ 
not be disregarded as surplusage nor can mat¬ 
ter which puts a construction on, and limits the 
meaning of, the general charge.62 

Illustrative of the rule as to what constitutes 
surplusage which may be rejected is the continuan- 
do which may be rejected as surplusage where the 


offense is not a continuing one, and without the 
continuando clause the indictment is otherwise suf¬ 
ficient. This is also so of an express allegation 
of an assault where an assault is necessarily im¬ 
plied in the charge.®^ The same theory may per¬ 
mit disregard of a misnomer in an immaterial por¬ 
tion of the indictment,®® or of matter merely in ag¬ 
gravation,®® or of words obviously without mean- 


689, 220 Mo. 26—State v. Selleck, 
App., 56 S.W.2d 496, transferred, 
see, Sup., 46 S.W,2d 670. 

Mont.—State v. Schnell, 88 P.2d 19, 
21, 107 Mont. 579, citing’ Corpus 
jtixis—State v. Daems, 37 P.2d 
322, 97 Mont. 486—State v. Jen¬ 
kins, 213 P. 690, 66 Mont 359. 

Neb.—^Lorimer v. State, 257 N.W. 
217, 218, 127 Neb. 758, citing Cor¬ 
pus Juris. 

N.M.—State V. Kimbell, 290 P. 792, 
35 N.M. 101. 

N.C.—State v. Hobbs, 3 S.E.2d 431, 
216 N.C. 14. 

Ohio.—State v. Peters. 25 Ohio N.P., 
N.S., 69, modified on other grounds 
147 N.E. 81, 112 Ohio St 249. 

Or.—State v. German, 90 P.2d 185, 
162 Or. 166—State v. Pointer, 213 
P. 621, 106 Or. 589. 

Pa.—Commonwealth v. Michel, 29 Pa. 
Dist 423. 

R. I.—State V. Horton, 133 A. 236, 
47 K.L 341. 

S. D.—State V. Alick, 252 N.W. 644, 
62 S.D. 220—State v. Lynch, 210 
N.W. 988, 50 S.I>. 564, reversed on 
other grounds 217 N.W. 391, 62 
S.D. 321—State v. Hoven, 196 N. 
W. 838, 47 S.D. 60. 

Tex.—Smith v. State, 148 S.W.2d 844, 
141 Tex.Cr. 387—^Potter v. State, 
141 S.W.2d 647, 139 Tex.Cr. 690 
—Kelley v. State, 137 S.W.2d 1004, 
138 Tex.Cr. 647—^Walker v. State, 
116 S.W.2d 1076, 134 Tex,Cr. 600— 
Morgan v. State, 116 S.W.2d 1079, 
134 Tex.Cr. 490—Seibert v. State, 
102 S.W.2d 221, 132 Tex.Cr. 118 
—Agan V. State, 93 S.W.2d 419, 
130 Tex.Cr. 162—^Buie v. State, 83 
S.W.2d 996, 128 Tex.Cr. 667—Hilty 
V. State, 49 S.W.2d 786, 120 Tex. 
Cr. 304—Herring v. State, 35 S.W. 
2d 737, 117 Tex.Cr. 211—King v. 
State, 19 S.W.2d 62, 113 Tex.Cr. 
130. 

Wash.—State v. Linden, 17 P.2d 636, 
171 Wash. 92. 

Wis.—State V. Bisping, 101 N.W. 369, 
123 Wis. 267. 

Wyo.—State v. Mau, 286 P. 992, 41 
Wyo, 366. 

31 C.J. p 747 note 24—12 C.J. p 626 
notes 68, 69—18 C.J. p 1260 note 
60. 

Oth«r statements 

(1) ^‘Surplusage'* in an indictment 

is allegation of matter wholly for¬ 
eign and impertinent to the cause, 

elimination of which would still 
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leave indictment adeauate.—Gold- 
stem V. U. S., C.C.A.MO., 63 F.2d 609 
—Mathews v. V. S., C.aA.Neb, 15 
P.2d 139, 142. 

(2) “Surplusage” is the allegation 
of matter wholly foreign and imper¬ 
tinent to the cause, all matter be¬ 
yond the circumstances necessary to 
constitute the action.—^Wood v. 
State, 26 S.E.2d 140, 69 Ga.App. 450 
—Paircloth v. State, 26 S.R2d 118, 
69 Ga.App. 441. 

Additional offenses 

(1) Where offense consists of sin¬ 
gle act, and date specified In indict¬ 
ment is within period of limitation 
and laid with certainty, further alle¬ 
gation as to “divers other days” may 
be rejected as surplusage.—^U. S. v. 
Traveller, 7 Alaska 23. 

(2) In indictment alleging embez¬ 
zlement on particular date with suffi¬ 
cient certainty as to time of offense, 
further allegation of embezzlement 
on divers dates between such par¬ 
ticular date and date of presenting 
of indictment was held surplusage, 
statute limiting evidence to six- 
month period after time alleged.— 
Skipper v. State, 153 So. 863, 114 
Fla 312, appeal dismissed Skipper v. 
State of Florida, 56 S.Ct 76, 293 U.S. 
617, 79 L.Bd. 631. 

Identity of accused 

(1) Allegation that accused's 
Christian name was unknown to 
grand Jury was surplusage.—Booth 
V. State, 117 So. 492, 22 AlaApp. 508. 

(2) Where indictment identified 
accused as “Katherine Ward” and 
accused, as a witness, identified her¬ 
self as ”Mrs. Katherine Ward” and 
testified “Katherine Veech was not 
my maiden name, it was my first 
married name,” the averment "name 
otherwise unknown" in the indict¬ 
ment was surplusage and was to be 
disregarded.—Ward v. State, 6 So. 2d 
394, 242 Ala. 307. 

Embelllsliliig phrases 
U.S.—^Hartzell v. XJ. S., C.C.A.Iowa, 
72 F.2d 669, certiorari denied 66 
S.Ct 216, 298 U.S. 621, 79 L.Ed. 
708. 

Sedundaiit allegatious 
Tex.—Cabness y. State, 154 S.W.2d 
460, 142 Tex.Cr. 367. 

Individual charges in joint indict¬ 
ment as surplusage see supra § 
146. 

SL U.S.—^U. S. V. Kemler, D.O.Mass., 
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44 F.Supp. 649—U. S. v. Otero, D.C. 
Tex., 6 F.Supp. 201. 

Cal.—^People v. Hop wood, 19 P.2d 
824. 130 Cal.App. 168. 

31 C.J. p 748 note 37. 

Paxticnlars of offense 

(1) Acts constituting alleged cul¬ 
pable negligence are not surplusage. 
—Bradford v. State, 127 So. 277, 168 
Miss. 210. 

(2) Where first three pages of in¬ 
dictment set forth conspiracy in gen¬ 
eral terms, allegations in eleven ad¬ 
ditional pages as to details of con¬ 
spiracy could not be rejected as 
“surplusage,” and indictment was 
required to be tested, on demurrer, 
by sufficiency of such allegations.— 
U. S. v. Regan, D.C.I1L, 39 F.Supp. 
309. 

GS. N.T.—People v. Jackson, 3 Den. 

101, 45 Am.D. 449. 

18 C.J. p 1260 note 61. 

63. Me.—State v. Martel. 129 A 
226. 227, 124 Me. 359, citing Corpiui 
Juris. 

31 C.J. p 747 note 25. 

et La.—State v. Crittenden, 38 La. 
Ann, 448. 

65. Mich.—^People v. Robertson, 2 N. 
W.2d 26, 301 Mich. 100—People v. 
Netzel, 294 N.W. 708, 295 Mich. 
353, certiorari denied Netzel v. 
People of State of Michigan, 61 S. 
Ct. 1116, 313 U.S. 592, 85 L.Bd. 
1546. 

Miss.—White v. State, 153 So. 387, 
169 Miss. 332. 

N.T.—People v. Willcox, 37 N.T.S. 
2d 127. 

31 C.J. p 747 note 27. 

Misnomer of offense 

(1) Generally.—State v. Schnell, 
88 P.2d 19, 107 Mont 679. 

(2) In a prosecution for conspira¬ 
cy against a brokerage firm, fact 
that indictment set out an incorrect 
standard of solvency of defendants 
was immaterial, important thing be¬ 
ing the facts, and characterization of 
such facts and working them into a 
definition being properly treated as 
surplusage.—^Archer v. State, 125 A 
744, 145 Md. 128. 

Misrecital in reference to statute as 
surplusage see supra S 138. 

ea D.C.—Clifton V. U. S., 295 F. 926, 
64 APP.D.C. 104. 

UL—^People V. Atkinson, 36 N.E.2d 
68, 376 Ill. 623—People v. Minner, 
246 IlbApp. 376. 
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ing,®7 or of allegations of evidence tending to prove 
the charge,®^ or of a mere conclusion of the plead¬ 
er from the facts set forth,or of an unnecessarily 
specific allegation of venue 

Allegations based on an invalid or repealed stat¬ 
ute may be disregarded as surplusage. 

Allegations which are too general and indefinite 
or otherwise insufiScient to constitute any crime may 
be treated as surplusage, if there are other aver¬ 
ments vrhich sufficiently allege the commission of 
an offense.'^^ 

The allegations as to the offense as to which con¬ 
viction is had must of course be sufficientAlle¬ 
gations in an information disclosing that no crime 
has been committed cannot be rejected as surplus- 
age7* 

An entire count in an indictment may be reject¬ 
ed as surplusage where the indictment is complete 
without it.^® 


Contradictory averments. A material allegation 
which is sensible and consistent in the place where 
it occurs, and is not repugnant to any antecedent 
matter, cannot be rejected as surplusage for the 
reason that there is, in a subsequent portion of the 
indictment, an inconsistent allegation which cannot 
be rejected.'^® 

(2) Unnecessary Matter of Description 

Unnecessary allegations descriptive of identity of 
that which is legally essential to the charge cannot or¬ 
dinarily be rejected as surplusage. There are, however, 
apparent exceptions to the rule. 

Unnecessary words merely descriptive of the 
manner in which the offense was committed have 
been held surplusage which may be disregarded.^^ 
On the other hand, it has often been held that alle¬ 
gations which, although unnecessary, are descrip¬ 
tive of the identity of that which is legally essential 
to the charge, cannot be rejected as surplusage. 
However, there are apparent exceptions to the 


Pa.—Commonwealth v. Williams, 156 
A. 711, 102 Pa.Super. 216. 

31 C.J. p 747 note 28. 
jJleffatloii of prior eonvietioxL 

(1) An allegration that the offense 
was '‘a second offense*’ in the ac¬ 
cusatory part of the indictment was 
held surplusage.—^Beshears v. Com¬ 
monwealth, 39 S.W.2d 995, 239 Ky. 
551. 

(2) However, where statute re¬ 
quires the prosecuting attorney to 
state in the indictment whether or 
not there has been a prior conviction 
of accused, such an allegation has 
been held not to be mere surplusage. 
—Jennings v. Commonwealth, 156 S. 
R 394. 156 Va. 10T5. 

67- U.S.-~U. S. V. Buckner, C.C.AN. 

T. , 108 F.2d 921, certiorari denied 
Buckner v. U. S., 60 S.Ct. 613, 309 

U. S. 669, 84 L.Ed. 1016. 

31 C.J. p 748 note 29. 

TThlntelllglble aUegation 
TJ.S.—Sllkworth v. U. S., C.C.A'N’.T., 
10 F.2d 711, certiorari denied 46 S. 
Ct 475, 271 U.S. 664, 70 L.Ed. 1139, 
McQuade v. U. S, 46 S.Ct. 475, 271 
U.S. 664, 70 L.Ed. 1139, and Nich¬ 
olas V. U. S., 46 S.Ct 475, 271 U.S. 
664, 70 L.Bd. 1139. 

68. Nev.—^In re Crane, 163 P. 246, 
40 Nev. 338. 

Befereojoe to noxLezlstent affidavit 
Where an information in the usu¬ 
al form, in charging the crime, add¬ 
ed “that as shown by the sworn in¬ 
formation of . . . hereunto an¬ 

nexed,*’ but no such sworn informa¬ 
tion was annexed, and none existed, 
the added words were mere surplus¬ 
age.—Tjman v. U. S., C.C.AAla8ka, 
297 F. 177, certiorari denied 45 S. 
Ct 91, 266 U.S. 60^ 69 Lr.Ed. 463. 


68. U.S.—^Hansen v. U. S., C.CA- 
Fla., 24 F.2d 104. 

Ill.—People V. Provenzano, 154 N.B. 
467, 324 Ill. 26—People v. Zalapl, I 
152 N.E. oOO, 321 Ill. 484. 

31 C.J. p 748 note 31. 

70. Md.—Simonson v. State, 122 A. 
362, 143 Md. 418. 

31 C.J. p 748 note 32. 

Xnadvextent) «rxoiieOTis allegation 
in indictment designating county in 
wrong division should be treated as 
surplusage, such matter not being 
descriptive of the offense charged.— 
Herman v. U. S., C.C.ATex., 48 F.2d 
479. 

71. U.S.—U. S. V. Friedman, D.C. 
Conn., 50 F.Supp. 584. 

Cal.—Ex parte Simmons, 235 P. 1029, 
71 Cal.App. 522. 

Mo.—State v. Bums, 140 S.W. 871, 
237 Mo. 216. 

Tex,—^Novakovitch v. State, 70 S.W. 

■2d 175, 126 Tex.Cr. 32. 

BefereoDoe to repealed statate 
The fact that informations re¬ 
ferred to provisions of General 
Highway Traffic Law which had been 
repealed by implication by supersed¬ 
ing provisions of the Highway Law 
did not invalidate such informations 
SLs charging the violation of a state 
statute.—People v. City of Yonkers, 
30 N.Y.S.2d 678, 177 Misc. 406. 

72. U.S.—Bailey v. U. S., C.C.A.Ga., 
5 F.2d 437, certiorari dismissed 46 
S.Ct. 12, 269 U.S. 551, 589, 70 L.Ed. 
427. 

Minn.—State v. Cramer, 258 N.W. 

525, 103 Minn. 344. 

Mo.—State v. McFadden, 274 S.W. 
354, 309 Mo. 112. 

Tex.—Cabness v. State, 154 S.W.2d 
460, 142 Tex.Cr. 367—Stansbury v. 
State, 82 S.W.2d 962, 128 Tex.Cr. 
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570—Martin v. State, 254 S.W. 971, 
95 Tex.Cr. 401. 

Va.—^Morris v. Commonwealth, 134 
S.E. 567, 145 Va. 880. 

31 C.J. p 748 note 34. 

73m N.Y.—People v. Laurence, 21 N. 
Y.S. 818, 66 Hun 574, reversed on 
other grounds 33 N.E. 647, 137 N. 
Y. 617, 16 N.Y.Cr. 331. 

74. U.S.—Morris v. U. S., C.C.ALa., 
112 F.2d 522, certiorari denied 61 
S.Ct 41, 311 U.S. 653, 85 LuEd. 
418. 

31 C.J. p 748 note 36. 

75. Cal.—^People v. Danford, 112 P 
474, 14 CaLApp. 442. 

Idaho.—^People v. Ah Hop, 1 Idahc 
698. 

* OouaA adding nothing to indict¬ 
ment, may be considered as surplus¬ 
age.—Jones V. State, 109 So. 189, 21 
Ala.App. 234. 

73. U.S.—U. S. V. Dow, C.C.Md., 26 

F.Cas.No.14,990, Taney 34. 

31 C.J. p 750 note 48. 

77- W.Va.—State v. Fletcher, 146 S. 
E. 628, 106 W.Va. 601. 

78. U.S.—Butler v. U. S., CC.A. 
Okl., ’20 F.2d •570—U. S. v. Eisen- 
minger, D.CDel., 16 F.2d 816. 

Ga.—Henley v. State, 2 S.E.2d 139, 
59 Ga.App. 596. 

Miss.—^Walker v. State, 172 So. 138, 
177 Miss. '807, citing Corpus Juris. 
Tex.—Hilty v. State, 49 S.W.2d 786, 
120 Tex.Cr. 804. 

31 C.J. p 748 note 89. 

Defined 

“Descriptive averment’* Is an alle¬ 
gation in an indictment which de¬ 
scribes, defines, or limits a matter 
material to be charged.—^Warrington 

V. State, 1 Tex.App. 168. 

Degal and innocent acts may not 
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latter rule, as where the term “goods and chattels” 
has been rejected in an indictment describing bank 
notes erroneously as “goods and chattels” instead 
of “property.”79 So a misnomer of an instrument 
has been treated as surplusage, where the indict¬ 
ment fully declared on such instrument by quoting 
it.80 

Allegations of value are not usually regarded as 
descriptive of identity,81 and, if unnecessarily aver¬ 
red, may be regarded as surplusage.82 

Where the offense is otherwise sufficiently identi¬ 
fied, an allegation that a further description of the 
property was unknown may be rejected as surplus- 
age,83 and it has been held that an unnecessary de¬ 


scriptive averment, although placing an unneces¬ 
sary burden of proof on the prosecution, as consid¬ 
ered infra § 250, does not render the indictment 
bad.8^ 

(3) Matters Extrinsic to Definition of Statu¬ 
tory Offense 

Matter going beyond the essential allegations of a 
statutory offense may generally be treated as surplusage, 
If It Is not prejudicial to accused. 

Where the indictment charges all the elements es¬ 
sential to an offense under a statute, other matter 
unnecessarily added may be rejected as surplus¬ 
age,85 if, according to the decisions on the ques- 


be treated as surplusagre in conspira¬ 
cy indictment.—U. S. v. Bisenminger, 
D,€.Del., IS P.2d 816. 

79. S.C.—State v. Pentacost, 69 S. 

E. 880, 87 S.a 405. 

31 C.J. p 748 note 40. 

sa U.S —Spivey v. U. S., O.C.A.Ala., 
109 F.2d 181, certiorari denied 60 
S.Ct. 1079, 310 U.S. 631, 84 L.Bd. 
1401. 

8L Ky.—Commonwealth v. Garland, 
3 Mete. 478. 

89. Ala.—^Richie v. State, 122 So. 
465, 23 Ala.App. 123, certiorari de¬ 
nied 122 So. 466, 219 Ala. 359. 
Colo.-—Newton v. People, 41 P.2d 300, 
96 Colo. 246. 

Ind,—Pacelli v. State, 166 N.B. 649, 
201 Ind. 45-5, 

Mo.—State v. Conley, 123 S.W.2d 
103. 

Absent attack far uncertainty 
Pla.—Pringrle v. State, 167 So. 664, 
123 Pla. 733. 

In larceny prosecution see the C.J.S. 
title Larceny § 78, also 36 C.J. p 
826 note 97. 

83. Ala.—Ware v. State, 67 So. 763, 
12 AlcuApp. 101. 

31 CJ. jp 748 note 42. 

at Miss.—Crawford v. State, 112 
So. 681, 146 Miss. 540. 

31 C.J. p 748 note 44. 

86. U.S.—Minker v. U. S., C.aA.N. 
C., 134 P.2d 403—Crapo v. U. S, C. 
C.AKan., 100 P.2d 996—Schefano 
V. U. S., C.C.A.Ala., 84 P.2d 513— 
Yoder v. U. S„ C.C.A.Okl., 80 P. 
■2d 665—U. S. V. Satulofif Bros., C. 
C.A.N.Y., 79 P2d 846—Bratton v. 
U. S., C.C.A.Okl., 73 P.2d 795— 
U. S. V. Lesser, C.C.A.N.Y., 66 P.2d 
612—Sondericker v* U. S., C.C.A. 
Wis., 41 P.2d 144—Brady v. U. S., 
C.C.A.Ean., 24 P.2d 397, certiorari 
denied 49 S.Ct 10, 278 U.S. 603, 
73 L.Bd. 531—^Hovermale v. U. S., 
C.C.A.W.Va., 6 P.2d 586—U. S. v. 
Hautau, D.C.N.J., 43 P.Supp, 607 
—Perebee v. U. S., C,C,A.Va., 296 
P. 850—U. S, V. Hobbs, D,O.Pla., 
287 P. 167. 


Ala.—Robinson v. State, 106 So. 203, j 
21 Ala.App. 168. 

Ark.—^Rosslot v. State, *258 S.W. 348, 
162 Ark. 340. 

Cal.—People v. Larue, 83 P.2d 725, 
28 Cal.App.2d 748—^People v. Rose, 
79 P.2d 737, 26 Cal.App.2d 513— 
People V. Welch, 264 P. 524, 89 
Cal.App. 18. 

Pla.—^Vanderhorst v. State, 10 So.2d 
138, 151 Pla. 620—^Hamilton v. 
State, 176 So. 89, 129 Pla. ‘219, 112 
A.L.R. 1013—Crawford v. State, 
113 So. 90, 93 Pla 1082. 

Ga.—Paircloth v. State, 26 S.B.2d 
118, 69 GaApp. 441—Murphy v. 
State, 21 S.B.2d 454, 67 GaApp. 
626. 

HI.—^People V. Moore, 14 NE.2d 494, 
■368 Ill. 465—People v. Katz, 190 
N.B. 913, 356 Ill, 440—People v. 
Schneider, 178 N.B. 84, 345 Ill. 
410—^People ▼. McClary, 240 IlL 
App. 261. 

Ind.—Spitler v. State, 46 N.B.2d 591 
—Foreman v. State, 167 N.B. 125, 
201 Ind. *224. 

Ky—Sorke v. Commonwealth, 112 S. 
W.2d 676, 271 Ky. 482—Smith v. 
Commonwealth, 288 S.W. 752, 216 
Ky. 813—^Goodwin v. Common¬ 
wealth, 283 S.W. 420, 214 Ky. 422. 
La—State v. Kay, 146 So. 544, 176 
La 294. 

Md.—Hill V. State, 197 A, 795, 174 
Md. 137—Poxwell v. State, 125 A. 
893, 14-6 Md, 90. 

Minn.—State v. Cramer, 26'8 N.W. 

525, 103 Minn. 344. 

Miss.—State v. Russell, 187 So. 540, 
185 Miss. 13—^Horton v. State, 166 
So. 753, 175 Miss. 687. 

Mo.—State v. Burns, 172 S.W.2d 259 
—State V. Long, 108 S.W.2d 388, 
341 Mo. 766—State v. Shuls, 44 S. 
W.2d 94, 329 Mo. 246—State v. 
Dickhout, 26 S.W.2d 937, 324 Mo. 
1194—State v. Evans, *270 S.W. 684. 
Mont.—State v. Dixson, 260 P. 138, 
•80 Mont 181. 

Neb.—^Lorimer v. State, 257 N.W. 
217, 127 Neb. 758—McKenzie v. 
State, 204 N.W. 60, 113 Neb. 576— 
Melcher v. State, 192 N.W. '502, 
109 Neb. 865. 
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N.Y.—^People v. Parson, 156 N.R 724, 
244 N.Y. 413, affirming 218 N.Y.S. 
41, 218 App.Div. 488. 

N.C.—State v. Levy, 18 S.E.2d 355, 
220 N.C. 812. 

Ohio.—^Harrison v. State, 19 Ohio 
App. 191, affirmed 147 N.B 650, 
112 Ohio St 429, affirmed 46 S.Ct 
350, 270 U.S. 632, 70 L.Bd. 771. 
Okl.—Childs V. State, 273 P. 1016, 42 
Okl.Cr. 36—^Appelget v. State, 243 
P. 255, 33 OkLCr. 136. 

Or.—State v. Weitzel, 69 P.2d 958, 
157 Or. 334. 

S.C.—State V. Alexander, 138 S.B. 
835, 140 S.C. 325. 

Tex.—^Morgan v. State, Cr., 167 S.W. 
2d 765—Bakens v. State, 7 S.W.2d 
84, 110 Tex.Cr. 5—^Biggerstaff v. 
State, -2 S.W.2d 266, 108 Tex.Cr. 
631. 

Utah.—State v. Robbins, 127 P.2d 
1042, 102 Utah 119. 

Wash.—State v. Goforth, 216 P. 882, 
126 Wash. 56. 

W.Va.—State v. Boggs, 138 S.BL 321, 
103 W.Va. 641. 

31 C.J. p 749 note 45. 

IMCalloe and intent 

(1) An unnecessary allegation ol 
intent may be rejected as surplusage 
Mo.—State v. Conley, 123 S.W.2d 103. 
N.C.—State v. Southern R. Co., 30 S. 

E. 133, 122 Na 1052, 41 L.R.A. 
■246. 

(2) Where Indictment in regard to 
allegations of malice and intent 
complies with statute defining of¬ 
fense, additional descriptive words 
are surplusage and may be disre¬ 
garded.—State V. Bendickson, 242 N. 
W. 693, 62 N.D. 201. 

PxevloiiB convictions 

Allegations relating to previous 
convictions for violations of other 
acts constitute surplusage where 
the statute under which the indict¬ 
ment is laid does not provide for m- 
creased punishment for violations of 
other acts.—^Martin v. State, 149 N. 
B. 717, 197 Ind. 471—Torphy v. State, 
118 N.B. 356, 187 Ind. 73. 

Violation of MectiLve Service Act 
The averment in an indictment. 
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tion, it does not prejudice accused.^® A faulty 
description of the particular statute on which the 
indictment is based may be rejected as surplusage if 
all the essential features of the oifense are charged 
without such statement and, where an indict¬ 
ment is apparently drawm under a repealed statute, 
but contains allegations sufficient to state an of¬ 
fense under an existing statute, the allegations of 
facts material under the former statute only may 
be disregarded as surplusage.^^ 

§ 156. Bill of Particulars 

a. In general 

b. Right to demand or require 

c. Requisites, sufficiency, and construc¬ 

tion of bill 

d. Effect of bill 

e. Procedure 


a. In G^eral 

A bill of particulars in a criminai prosecution Is de¬ 
signed to make more specific general allegations in the 
indictment or information in order to enable the accused 
to prepare his defense and to avoid surprise at the trial. 

The office of a bill of particulars in criminal pros¬ 
ecutions is to give the adverse party information 
which the pleadings by reason of their generality 
do not give.^^ Its purpose is to enable accused to 
prepare his defense and to avoid surprise at the 
trial,to plead his acquittal or conviction in bar 
of another prosecution for the same offense,®i and 
to compel the prosecution to observe certain limi¬ 
tations in offering evidence.® ^ It is not the func¬ 
tion of the bill to furnish accused with the evidence 
of the prosecution.®® 

A motion for a bill of particulars does not chal- 


charging- a violation of the Selective 
Service Act, that accused was “col¬ 
ored.** was “surplusage,** since that 
act is by its terms applicable to ev¬ 
ery male citizen without distinction 
as to race or color.—Cummings v. U. 
S., C.C.A,Ala., 131 F.2d 107. 

aa Fla-—Crawford v. State, 11$ So- 
90, 93 Fla. 1082. 

W.Va.—State v. Boggs, 1-38 S.R 321, 
103 W.Va. 641. 

87. Me—State v. Hatch, 46 A. 796, 
94 Me. 58. 

Md.—Rawlings v. State, 2 Md. 201. 

31 C.J. p 749 note 48. 

8a U.S.—Farley v. U. S., C.aA. 

Wash.,- 269 F. 721. 

31 aJ. p 749 note 47. 

8a tJ.S.—XJ. S. V. McKay, D.C.Mich., 
45 F.Supp, 1001. 

Colo.—^Wright V. People, 91 P.2d 499, 
502, 104 Colo. 335, 123 A.L.R 474, 
quoting Cozpiis JvoAm. 

Fla.—Smith v. State, 112 So. 70, 93 
Fl€tM 238 

III.—People V. Ervin, 174 N.B. 529, 
342 Ill. 421. 

Mass.—Commonwealth v. Belenskl, 
176 N.B. 501, 276 Mass. 3o. 

Mich.—People v. Margelis, 224 N.W. 

<605, 246 Mich. 459. 

Mont.—State v. Wong Sun, 133 P.2d 
761—State v. Thierfelder. 132 P.2d 
1035. 

Wash.—State v. Dii; 74 P. 570, 33 
Wash. 405. 

W.Va.—SUte V. Koskl, 133 &B. 79, 
101 W.Va. 477. 

31 C.J. p 762 note 84. 

Special demurrer see infra $ ‘221. 

BUI is moire speoillo statement of 
deUOs of offense charged.—State v. 
Harness, 241 N.W. 645, 214 Iowa 160 
—State V. Harness, 238 N.W. 430, 
214 Iowa 160. 

Gompazed to deftaltion for a word 
**A bill of particulars performs a 
function for the information similar 
to that of a definition for a' word.*'— 


State V. Wong Sun, Mont., 133 P.2d 
761, 763. • 

Added ooTints at common law 

Bill of particulars under statutory 
form of indictment meets common- 
law requirements of more specific 
description of offense In added 
counts.—State v. Bolitho, 136 A. 164, 

103 N.J.Law 246, affirmed 146 A. 927, 

104 N.J.Law 446—State v. Mohwin- 
kel, 148 A. •802, 6 N.J.Misc. 1072. 

90. U.S.—U. S. V. Glasser, C.C.A. 
Ill., 116 F.2d 690, certiorari grant¬ 
ed Glasser v. IT. S., 61 S.Ct. 835, 
818 U.S. 551, 85 L.Bd. 1615, re¬ 
versed on other grounds 62 S.Ct. 
457, 315 U.S. 60, 86 KEd. 680, cer¬ 
tiorari granted Kretske v. U. S., 61 
S.Ct. 835, 313 U.S. 551, 85 L.Ed. 
1515, affirmed 62 S.Ct. 457, 315 U.S. 
60, 86 Ii.Ed. 680 and certiorari 
granted Both v. U. S., 61 S.Ct. 
835, 313 U.S. 551, 65 REd. 1515, 
affirmed 62 S.Ct. 457, 316 U.S. 60, 
86 Ij.Ed. 680—^Hughes v. U. S., C. 

C.A.Tenn., 114 P.‘2d 285 —^Myers v. 
U. S., CaA.Neb., 15 P.2d 977— 
U. S. V. Kam, U.C.N.T., 67 F.2d 650 
—^U. S. V. Allied Chemical & Dye 
Corporation, D.C.N.T., 42 F.Supp. 
425—U, S. V. U. S. Gypsum Co., D. 
aD.C., 37 F.Supp. 398—U. S. v. 
Oley, D.C.N.Y., 21 F.Supp. 281. 

D.C.—McMullen v. U. S., 96 F.2d 574, 
68 App.D.C. 302. 

m. —^People V. Dorsey, 2 N.B.2d 821, 
363 Ill. 403—People v. Bain, 195 N. 

E. 42, 359 III 455, reversing 274 
IU.Aj?p. 215. 

N.C,—State v. Bverhardt, 166 S.B. 
738, 203 N.C. 610. 

Utah.—State v. Jameson, 134 P.2d 
173. 

31 CJ. p 752 note 84 [a]. 

91. U.S.—Myers v. U. S., C.C.A.Neb., 
15 P.2d 977—U. S. V, Kessler, D.C. 
N.T.. 43 F.Supp. 408—U. S. v. Alu¬ 
minum Co. of America, D.C,N.T., 
41 F.Supp. 347. 

88. U.S.—U. S. V. Glasser. C.C.A.m., 
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116 F.2d 690, certiorari granted 
Glasser v. U. S., 61 S.Ct. '835, -313 
U.S. 551, 85 Xi.Ed. 1515, reversed 
on other grounds 62 S.Ct. 457, 315 
U.S. 60, 86 LuEd. 680, certiorari 
granted Kretske v. U. S., 61 S.Ct. 
835, 313 U.S. 561, 85 L.Ed. 1515, 
affirmed 62 S.Ct 457, 316 U.S. 60, 
86 L.Ed. 680, and certiorari grant¬ 
ed Roth V. U. S., 61 set. 835, 313 

U. S. 551, 35 L.Ed. 1515, affirmed 62 
S.Ct 457, 315 U.S. 60. 86 LEd. 680. 

N.C.—State v. Williams, 190 S.B. 898, 
211 N.C. 569—State v. Davis, 164 
S.R 737, 203 N.C. 13, 35, certiorari 
denied Davis v. State of North 
Carolina, 58 S.Ct 95, 287 U.S 649, 
77 L.Ed. 561—State v. Beal, 154 S. 
B. 604, 199 N.C, 278. 

31 C.J. p 753 note 85. 

98. U.S.—^U. S. V. Kushner, C.C.A. 
N.T., 136 F.'2d 668, certiorari de¬ 
nied Kushner v. U. S., 63 S.Ct. 
1449, 320 U.S. 212. 87 L.Ed. 1850, 
rehearing denied 64 S.Ct. 32—^Lan- 
day V. U. S., C.CA.Mich., 103 F.2d 
698, certiorari denied 60 S.Ct. 721, 
309 U.S. 681, 84 L.Ed. 1024, Lane 

V. U. S., 60 S.Ct 722, 309 U.S. 681, 
84 L.Ed. 1025, Attlx v. U. S., 60 
S.Ct 722, 309 U.S. 681, 84 L.Ed. 
1025 and Brown v. U. S., 60 S.Ct 
722, 309 U.S. 681, 34 L.Bd. 1025— 
Sawyer v. U. S., C.C.A.Mlnn., 89 F. 
2d 139—Mulloney v. U. S., C.CJ^ 
Mass., 79 F.2d 566, affirming, D.C, 
U. S. V. Mulloney, 8 F.Supp. 674, 
and certiorari denied Mulloney v. 

U. S., 56 act 388, 296 U.S. 658. 
80 L.Bd. 468—U. S. v. Kam, RCN. 
Y., 57 F.2d 550—U. S. v. McKay. 
D.CMlch., 45 F.Supp. 1001—U. S. 

V. General Electric Co., D.CN.Y., 
40 F.Supp. 627—U. S. v. Oley, DC 
N.Y., 21 F.Supp. 281—U. S. v. Hal¬ 
sey, Stuart & Co., D.C.Wls., 4 F. 
Supp. 662. 

Mass.—^Dolan v. Commonwealth, 23 
N.E.2d 904, 804 Mass. $25. 

N.Y.—^People v. Parkinson, 41 N.Y. 
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lenge the sufficiency of the indictment or informa¬ 
tion to state an offense^^ or take the place of a 
demurrer,although it has been stated that a bill 
of particulars may be required notwithstanding the 
same relief could be obtained by demurrer or mo¬ 
tion to quash.9® 

b. Bdght to Demand or Eeqnire 

In criminal prosecutions a bill of particulars ordi¬ 
narily may be allowed in the discretion of the trial court 
where the charges of the indictment are so general in 
their nature that they do not fully advise the accused of 
the specific acts with which he Is charged. 

S.2d 331—People v. Florence, 261 
N.Y.S. 803, 146 Misc. 162, modi¬ 
fied on other grounds 262 N.Y.S. 

776, 146 Misc. 735. 

Bill as limiting proof of prosecution 
see infra subdivision d of this 
section. 

Bill eaouiot be made to serve as 
interrogatory to elicit evidence of 
names of plaintiff’s witnesses in the 
absence of statute. 

U.S.—U. S. V. Empire Hat & Cap 
Mfg. Co., D.C.Pa., 47 P.Supp. 895. 

Mass.—Commonwealth v. Qiacomaz- 
za, 42 N.E2d 506, 811 Mass. 456. 

94. Mont.—State ex rel. Wong Sun 
V. District Court of First Judicial 
Dist. in and for Dewis and Clark 
County. 113 P.2d 996, 112 Mont. 

163. 

Objections to indictment or informa¬ 
tion see infra §§ 193-218. 

95. Idaho.—State v. Neil, 74 P.2d 
586, &8 Idaho 369. 

99. Da.—State v. Mines, 68 So. 837, 

137 La. 489. 

97. Cal.—^People v. Thorn, 33 P.2d 
5, 138 Cal.App. 714. 

Miss.—^McDaniel v. State, 4 So.2d 
355, 191 Miss. 854—Sanders v. 

State, 105 So, 523, 141 Miss. 289— 

Quick V. State, 98 So. 108, 133 
Miss. 634—^Westbrooks v. State, 25 
So. 491, 76 Miss. 710. 

Mo.—State v. Noell, 296 S.W, 529, 

220 Mo.App. 883. 

S.C.—State V. Wells, 161 S.E. 177, 162 
S.C. 509. 

31 CJ. p 750 note 50. 

Statute allowing bUl in olvll cas¬ 
es does not apply to criminal prose¬ 
cutions.—Sanders v. State, 105 So. 

523, 141 Miss. 289. 

98L U.S.—Lett V. IT. S., C.C.A.OkL, 

15 P.2d 690—U. S. V. Southern Ad¬ 
vance Bag & Paper Co., D.C.La., 

46 F.Supp. 105, affirmed, ‘C.C.A., 

Southern Advance Bag & Paper 
Co. V. U. S., 133 F.2d 449. 

Ariz.—State v. Benham, 118 P.2d 91, 

58 Ariz. 129. 

La.—State v. Lauvet, 114 So. 151, 164 
La. 543—State v. Tucker, 108 So. 

419, 161 L€l 214—State v. Cryax, 

104 So. 304. 158 La. 498. 

He.—State v. Haapanen, 149 A. 389, 

129 Me. 28. 


In some states the practice of allowing bills of 
particulars in criminal cases is not recognized,®'^ 
but in many jurisdictions, sometimes, as a result of 
constitutional or statutory provisions or rules of 
court, a bill of particulars may be allowed in crim¬ 
inal, as well as in civil, cases.®® The power of the 
court to require particulars or specifications is a 
common-law power;®® and a court may order a bill 
of particulars by virtue of its general authority to 
regulate trials,^ in furtherance of justice, in order 
to give accused fair notice of what he will be 
called on to defend.^ The power of the court to 

pie V. Rubin, 11 N.Y.S.2d 405, 170 
Misc. 969. 

Tr Arkansas 

(1) Under statute accused may de¬ 
mand a bill of particulars.—Bennett 
V. State, 144 S.W.2d 476, 201 Ark. 
237. 131 A.LR. 908—Brockelhurst v. 
State. Ill S.W.2d 627, 195 Ark, 67. 

(2) Formerly there was no statu¬ 
tory provision requiring the prose¬ 
cuting attorney to furnish accused 
with a bill of particulars and such 
practice did not obtain.—^Edwards v. 
State, 286 S.W. 935, 171 Ark. 778. 
in Zowa 

(1) Under statute accused may be 
entitled to a bill of particulars.— 
State V. Schullng, 250 N.W. 688, 216 
Iowa 1425. 

(2) Formerly the practice of al¬ 
lowing such bills was not recognized. 
—^U. S. V. Ross, Morr. 164, 

Xu North Dakota 

(1) Under L.1939 c 132 5 8 an in¬ 
dictment or information may be sup¬ 
plemented by bills of particulars.— 
State V. Thomas, 9 N.W.2d 442, 72 
N.D. 537. 

(2) Formerly accused was without 
a statutory or constitutional right 
to bill of particulars.—State v. 
Young, 212 N.W. 857, 55 N.D. 194. 

Zb, Ohio 

(1) Under statute the state may 
be compelled to furnish a bill of 
particulars.—State v. Whitmore, 185 
N.E. 547. 126 Ohio St 381—State v. 
Foster, 10 N.E,2d 786, 66 Ohio App. 
267. 

(2) Formerly the practice was not 
recognized.—State v. Boyatt, 151 N. 
E. 468, 114 Ohio St 397. 

99. Mass.—Commonwealth v. Green, 
20 N.E.2d 417, 302 Mass. 547. 
N.Y.—People v. Moskowitz, 196 N.Y. 

S. 634, 119 Misc. 837. 

31 C.J. p 750 note 54. 

1- Fla.—Smith v. State. 112 So. 70, 
93 Fla. 238. 

31 C.J. p 760 note 52. 

2. Ky.—Clary v. Commonwealth, 
178 S.W. 171, 163 Ky. 48. 

N.Y.—^People, on Complaint of Ca- 
pell. V. Palmer. 9 N.Y.S.2d 627, 170 
Miaa 475. 


Mass.—Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369. 

N.M.—State v. Roy, 60 P.2d 646, 40 
N.M. 397. 

N.Y.—People v. WrlgM, 16 N.Y.S.2d 
693, 172 Misc. 860—^People, on 

Complaint of Capell, v. Palmer, 9 
N.Y.S.2d 627, 170 Misc. 475. 

N.C.—State v. Hedgecock, 117 S.B. 
47. 185 N.C. 714. 

Pa.—Commonwealth v. O’Malley, 81 
Pa.Super. 100. 

W.Va.—State v. Lewis, 72 S.B. 475, 
69 W.Va. 472, Ann.Cas.l913A 1203. 
31 C.J. p 760 note 64. 

Amendment of bill of particulars in 
criminal cases see infra § 243. 
Bill of particulars in civil cases see 
the C.J.S. title Pleading §§ 376- 
406, also 49 C.J. p 622 note 16 et 
seq. 

Constltntioiial provlsiott, giving 
aoonsed light to demand nature and 
cause of acousatiou, gives him the 
right to demand a bill of particu¬ 
lars where the information fails to 
furnish necessary particulars.—State 
ex rel. Wong Sun v. District Court 
of First Judicial Dist. in and for 
Lewis and Clark County, 113 P.2d 
996, 112 Mont 153. 

ProsecutioiL by information 

According to some authorities, in 
the absence of statutory authority, 
accused is not entitled to a bill 
where the offense is prosecuted by 
information.—People v. George, 9 N. 
Y.S.2d 937, 170 Misc. 707, affirmed 
21 N.B.2d 888, 280 N.Y. 843. 

Contentions that party famishing 
bill will be bound thereby and that 
party is not bound to plead or par¬ 
ticularize evidence are consistent 
with right of accused in criminal 
case to demand a more particular 
statement of the charges against 
him in the indictment.—U. S. v. Al¬ 
lied Chemical & Dye Corporation, D. 
C.N.Y., 42 F.Supp. 425. 

Prevailing practice In civil cases 
cannot be recognized as standard in 
criminal cases, in the absence of 
specific legrlslation, unless circum¬ 
stances are such that Justice de¬ 
mands that accused be informed 
with greater particularity than is 
required by rules of pleading.—^Peo- 
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order a bill of particulars generally exists where 
the long form of indictment is used,3 and in juris¬ 
dictions in which a short or simplified form of in¬ 
dictment has been authorized the statute usually 
requires the state to file a supporting bill of par¬ 


ticulars on demand by accused.-* 

The granting or refusal of a bill of particulars 
ordinarily rests within the discretion of the court 
to be exercised with reference to the circumstances 
of the case and accused ordinarily is not entitled 


3. N.T —^People v. Florence, 261 N". 
Y.S. SOS, 146 Misc. 152, modified on 
other grounds 262 N.Y.S. 775, 146 
Misc. 7S5. 

Statute authoriziag lallls where 
simplifted indiotaeut ie employed 
does not exclude their use under a 
long form of Indictment—People v. 
Rosen, 297 N.Y.S. 877, 251 App.Div. 
584, affirmed 11 N.B.2d 790, 275 N.Y. 
027—People v. Rubin. 11 N.Y.S.2d 
405. 170 Misc. 969—People, on Com-; 
plaiwt of Capell v. Palmer. 9 N.Y.S. 
2d 627, 170 Misc. 475—People v. 
Florence, 261 N.Y.S. SOS, 146 Misc. 
152, modified on other grounds 262 
N.Y.S. 775, 146 Misc. 735. j 

La.—State v. Brooks, 136 So. 71, 
173 La. 9. 

Mich,—People v. Ept, 300 N.W. 105, 
299 Mich. 324—^People v. Tenero- 
wicz, 253 NW. 296, 266 Mich. 276. 
N.Y.—^People V. Bogdanoff, 171 N.B. 
890, 254 N.Y. 16. 69 A.L.R. 1378— 
People V. Wright, 16 N.Y.S 2d 593, 

172 Misc. 860—^People v. Lisan- 
drelli, 249 N.Y.S. 55, 139 Misc. 129. 

Utah.—State v. Solomon, 71 P.2d 
104. 93 Utah 70. 

Short or simplified forms of Indict¬ 
ments generally see supra 3$ 35, 
30. 

Purpose of bill where ithort form 
is used is fully to protect accused, 
who has been Indicted under such 
form, in his constitutional right to 
be informed of the nature and cause 
of the accusation against him, and 
for this reason, the provision as to a 
bill of particulars, where a short 
form of indictment is used, should 
be liberally Interpreted, 

La—State v. Brooks, 136 So, 71, 78, 

173 La. 9. 

R. I.—State V. Domanski, 190 A, 854, 
67 R.I. 500. 

Statute is oondned to statutory 
forms outlined within statute and 
does not apply to common-law forms 
of Indictment. 

Mich.—^People v. Tenerowicz, 253 N. 

W. 296, 266 Mich. 276. 

N.Y.—People v. Parkinson, 43 N.Y. 
S.2d 690. 

S. U.S.—Wong Tai v. U. S., Cal., 47 
S.Ct 300, 278 U.S. 77, 71 L.Ed. 545 
—Roberts v. U. S., aC.A.Va., 137 
F.2d 412—Nye v. U. S., aC.A.N.C., 
137 F.2d 78—Rose v. U. S.. C.C.A. 
Okl., 128 P.2d 622—^Truck Drivers* 
Local No. 421, International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Warehousemen, and Helpers of 
America v. U. S., C.C.A.Iowa, 128 
F.2d 227—Pines v. U. S.. CC.A. 
Iowa, 123 F.2d -825—U. S. v. Skid¬ 


more, C.C.A.I11.. 123 F.2d 604— 
Gates V. U S., CC.A.C 0 I 0 ., 122 P. 
2d 571, certiorari denied 62 S.Ct 
478, 314 U.S 698, 86 LEd. 558, and 
62 S.Ct 483, 314 U.S. 698, 86 L.Ed. 
558—Chadwick v. U. S., C.C.A.Tex., 
117 F.2d 902. certiorari denied 61 
S.€t 1109, 313 U.S. 585, 85 L.Ed. 
1541—Hart v. U. S., C.C.ALa., 112 
F.2d 128, certiorari dismissed 61 
S.Ct 6, 311 U.S. 722, 85 LEd. 471, 
certiorari denied 61 SCt 60, 311 U. 
S. 684, 85 L.Ed. 441, rehearing de¬ 
nied 61 S.Ct 131, 311 U.S. 726. 85 
L.Ed. 473—Hewitt v. U. S.. CC.A. 
Mo., 110 P.2d 1, certiorari denied 
60 S.Ct 1089, 310 U.S. 641, 84 L. 
Ed. 1409—Landay v. U. S., C.C.A. 
Miss., 108 P.2d 698, certiorari de¬ 
nied 60 S.Ct. 721, 309 U.S. 681, 84 
L.Ed. 1024, Lane v. U. S., 60 S.Ct 
722, 309 U.S. 681. 84 L.Ed. 1026. 
Attix V. U. S., 60 S.Ct 722, 309 

U. S. 681, 84 L.Ed. 1025 and Brown 

V. U. S. 60 S.Ct 722, 309 U.S. 681, 
•84 L.Bd. 1025—U. S. v. Lee, C.C.A. 
Wis., 107 P.2d 522, certiorari de¬ 
nied Lee V. U. S., 60 S.Ct 513, 309 
U.S. 669, 84 L.Ed. 1008—Shreve v. 
U. S., C.C.A.Arlz.. 103 P.2d 796, 
certiorari denied 60 S.Ct 84, 308 
U.S. 570, 84 L.Ed. 479—U. S. v. 
Billiard, C.C.A.N.T., 101 P.2d 829, 
certiorari denied Billiard v. U. S., 
59 3.Ct 4S4, 306 U.S. 635, 83 L.Ed. 
1036, Koven v. U. S,, 69 S.Ct 484, 
306 U.S. 635, 83 L.Ed. 1036, and 
Bonegan v. U. S., 59 S.Ct. 484, 306 
U.S. 635, 33 L.Bd. 1036—Beland v. 
U. S., C.C.A.Tex., 100 P.2d 289, cer¬ 
tiorari denied 59 S.Ct 485, 306 U. 
S. 636, 83 LuBd, 1037—Ginsberg v. 

U. S., C.C.A.Tex., 96 P.2d 433— 
Muench v, U. S., C.C.A.Mo., 96 P. 
2d 332—^Hass v. U. S., C.C.A.Iowa, 
93 P.2d 427—Lee v. U. S., C.C.A. 
Ga., 91 P.2d 326, certiorari denied 
68 S.Ct 263, 302 U.S. 745, 82 L.Bd. 
576—Jarvis v, U. S., C.C.A.Mass., 
90 F.2d 243, certiorari denied 58 
S.Ct 25, 302 U.S. 706. 82 L.Ed. 544 
—Sawyer v. U. S., C.C.A.Minn., 89 
P.2d 139—Taran v. U. S., C.C.A. 
Minn., 88 P.2d 54—Pabacher v. U. 
S., C.C.A.La,, 84 P.2d 602—Walner 

V. U. S., C.O.A.Wis., 82 P.2d 305, 
certiorari granted 66 S.Ct 956, 298 
U.S. 652, 80 L.Ed, 1380, affirmed 57 
S.Ct 79, 299 U.S. 92, 81 L.Bd. 68— 
Sutton V. U. S., C.CA.Cal„ 79 P.2d 
863—Bedell v. U. S., C.C.A.Iowa, 
78 P.2d 358, certiorari denied 56 
S.Ct 151, 296 U.S. 628. 80 L.Bd. 
447—Chapman v. U. S., C.C.A.Iowa, 
78 P.2d 368, certiorari denied 66 
S.Ct I’ol, 298 U.S. 628, 80 L.Bd. 
447, and 56 S.Ct 152, 296 U.S. 628, 
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■SO L.Ed. 447—Hood v. U. S., C.C.A. 
Okl., 78 P.2d 150—Hood v. U. S., 
C.C.A.Okl., 76 P2d 275—Hartzell v. 
U. S., C.C.A.Iowa, 72 P.2d 569, cer¬ 
tiorari denied 55 S.Ct. 216, 293 U. 
S. 621, 79 L.Ed. 708—Somberg v. 

U. S., C.C.A.I11., 71 P.2d 637— 

Paschen v. U. S., C.C.A,I11., 70 P. 
2d 491—Norcott v. U. S., C.C.A.I11., 
65 P.2d 913, certiorari denied U. S. 

V. Norcott, 54 S.Ct 130, 290 U.S. 
694, 78 L.Ed. 697, U. S. v. Bennett, 
54 S.Ct ISO, 290 U.S. 694, 78 L. 
Ed. 597, U. S. V. Packer, 54 S.Ct. 
130, 290 U.S. 694. 78 LEd. 597, U. 
S. V. Carroll, 54 S.Ct 130, 290 U. 
S. 694, 78 L.Ed. 597, and U. S. v. 
Needham, 54 S.Ct 130, 290 U.S. 
694, 78 L.Bd. 697—Zito v. U. S., 
C.C.A.I11.. 64 P.2d 772—Parnell v. 
U. S., C.C.A.Okl., 84 P.2d 324— 
Goldstein v. U. S., C.C.A.Mo., 63 P. 
2d 609—^Downing v. U. S., C.C.A. 
Fla., 54 P.2d 65—U. S. v. Be Vasto, 
C.C.A.N.Y., 62 P.2d 26. 78 A.L.R. 
336, certiorari denied Devasto v. 

U. S., 52 S.Ct 138. 284 U.S. 678, 76 
L.Bd. 573—Miller v. U. S., C.C.A. 
Pa., 60 P.2d 505, certiorari denied 
52 S.Ct 31, 284 U.S. 661, 76 UEd, 
552, and followed in, C.C.A.N.Y., 
Piazza v. U. S., 69 P.2d 1071— 
Piddelke v. U. S., C.C.A.Cal., 47 F. 
2d 731—Dowdy v. U. S., C.C.A.N.C.. 

46 P.2d 417—Rubio v. U. S.. C.C.A. 
Cal., 22 P.2d 766, certiorari denied 
48 S.Ct 213, 276 U.S. 619, 72 L.Ed. 
734—Taylor v. U. S., C.C.A.MO., 19 
P.2d 813—O'Neill v. U. S., C.C.A. 
Neb., 19 P.2d 322—Billingsley v. U. 
S., C.CJLOkl., 16 P.2d 754—Cum¬ 
mings V. U. S., C.C.A.Wash., 15 P. 
2d 168—Fillatreau v. U. S., C.C.A. 
Ky.. 14 F.2d 659—West v. U. S., C. 
C.A.Ariz., 12 P.2d 776—Talinadge 

V. U. S., C.C.A.I11., 4 P.2d 378, cer¬ 
tiorari denied 46 S.Ct 513, 268 U. 
S. 694, 69 L.Ed. 1161—U. S. v. Em¬ 
pire Hat & Cap Mfg. Co., D.C.Fa., 

47 F.Supp, 395—U. S. v. Kessler, 
B.C.N.Y., 43 F.Supp. 408—U. S. v. 
Allied Chemical & Dye Corpora¬ 
tion, B.C.N.Y., 42 F.Supp. 425— 
U. S. V. Aluminum Co. of America, 

B. C.N.Y., 41 F.Supp. 347—U. S. v. 
Gilbert D.C.Ohio. 31 F.Supp. 195— 
U. S. V. Parker, D.GN.J., 19 F. 
Supp. 460—U. S. V. National Title 
Guaranty Co., B.C.N.Y., 12 F.Supp. 
478—U. S. V. Greve, B.C.N.Y., 12 F. 
Supp. 372—^U. S. V. Farrington, B. 

C. Pa., 11 F.Supp. 215—^Hindman v. 
U. S., C.C.A.TeBn., 292 P. 679. 

Arlz.—State v. Benham, 118 P.2d 91. 
58 Ariz. 129. 

Colo.—Stewart v. People, 283 P. 47, 
86 Colo. 466. 
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to the bill as a matter of right,® although in some | jurisdictions under certain circumstances the allow- 


Conn«—“St8>t6 V. H8.y6St IS 895i 

127 Conn. 543—State v. Murphy, 1 
A.2d 274, 124 Conn. 554. 

D.C.—Lucas V. TJ. S., 104 F.2d 225, 
70 App.D.C. 92—Arnstein v. U. S, 
296 F. 946, 54 App.D.C. 199, certio¬ 
rari denied 44 S.Ct. 454, 264 U.S. 
595, 68 L.Fd. 867. 

pia.—Jarrell v. State, 185 So. 873, 
135 Fla. 736—Simpson v. State, 176 
So. 515, 129 Fla. 127—Crawford v. 
State, 123 So. 567, 98 Fla. 152— 
Craig V. State, 116 So. 272. 95 
Fla. 374—Suarez v. State. 115 So. 
519, 95 Fla. 42—Smith v. State, 112 
So. 70, 93 Fla. 238—^Knowles v. 
State, 97 So. 716, 86 Fla. 270. 
Idaho.—State v. Neil, 74 P.2d 586, 
587, 58 Idaho 359, citing Corpus 
Juris. 

Ill. —^People V. Diekelmann, 11 N.E.2d 
420, 367 Ill. 372—People v. Bain, 
196 N.B. 42. 359 Ill. 465, revers¬ 
ing 274 Ill.App. 216—^People v. 
Montgares, ISO N.E. 419, 347 Ill. 
562—^People v. Schneider, 178 N.E. 
84. 346 Ill. 410—People v. Petrilli, 
176 NE. 437, 344 Ill 416—People 
V. Cox. 172 N.E. 64. 340 Ill. Ill, 
69 A.Li.11. 1216—^People v. Graves, 
162 N.B. 839, 331 Ill. 268—People 
V. Birger, 160 N.E. 564, 329 Ill. 
362—People v. Schneider, 258 Ill. 
App. 581—^People v. Sepich, 237 Ill. 
App. 178. 

Kan.—State v. Gordon, 68 P.2d 635, 
146 Kan. 41. 

Ky.—Schleeter v. Commonwealth, 
290 S.W. 1075, 218 Ky. 72—Mabry 
V. Commonwealth, 276 S.W. 621, 
210 Ky. 564. 

La.—State v. Sheffield, 10 So.2d 894, 
201 La. 1065—State v. Ezell, 179 
So. 64, 189 La. 161—State v. Mc¬ 
Call, 110 So. 723, 162 La. 471— 
State V. Lewis, 105 So. 243, 159 
La. 109—State v. Gould, 99 So. 490, 

155 La. 639. 

Md.—^Hubin v. State, 23 A.2d 706, 180 
Md. 279, certiorari denied Neal v. 
State of Maryland, 62 S.Ct. 1107, 
316 U.S. 680, 86 L.Bd. 1763—Co- 
blentz v. State, 166 A. 46, 164 Md. 
568, 88 A.L.R. 886—State v. Las- 
sotovitch, 169 A 362, 162 Md. 147 
—^Neusbaum v. State, 143 A 872, 

156 Md. 149. 

Mass.—Commonwealth v. Green, 20 
N.E.2d 417, 302 Mass. 647—Com¬ 
monwealth v. Mercier, 153 N.E. 
834, 257 Mass. 353. 

Mich.—^People v. Southern, 10 N.W.2d 
901, 306 Mich. 324—People v. Haw¬ 
thorne, 291 N.W. 205. 293 Mich. 
15—People V. O'Hara, 270 N.W. 
298, 278 Mich. 281—People v. Ten- 
erowicz, 253 N.W. 296, 266 Mich. 
276. 

Mont—State v. Robinson, 96 P.2d 
265, 109 Mont 322—State v. Gon- 
deiro, 268 P. 507,'82 Mont 630. 
N.J.—State V. Dolbow, 189 A 916, 


117 N.J.Law 560, 109 ALR. 1488, 
appeal dismissed Dolbow v. State 
of New Jersey, 57 S.Ct 943, 301 U. 

S. 669, 81 L.Ed. 1334, and Dris¬ 
coll V. State of New Jersey, 57 S. 
Ct 943, 301 U.S. 669, 81 LEd. 1334 
—State V. Lang. 154 A 864, 108 N. 
J.Law 98. 

N.Y.—People v. Rubin, 11 N.y.S.2d 
405. 170 Misc. 969. 

N.C —State v. Everhardt, 166 S.E. 
738. 203 N.C. 610—State v. Cole. 
163 S.E. 594, 202 N.C. 592—State 
V. Wadford, 139 SE. 608, 194 N.C. 
336—State v. Jarrett 127 S.E. 690, 
189 N.C. 516. 

Pa.—Commonwealth v. Strauss, 7 Pa. 
Dist & Co. 65, 20 North Co. 41. 
affirmed 89 Pa.Super. 82—Common¬ 
wealth V. Michel, 29 Pa.Dlst. 423. 
R.L—State v. Russo, 142 A. 543, 49 
R.I. 365—State v. Horton, 133 A 
236. 47 R.I. 341. 

Vt.—State V. Bridgman, 49 Vt 202, 
24 Am.R. 124. 

W.VSL—State v. Joseph, 130 S.E. 451, 
100 W.Va. 213. 

Wis.—State ex rel. Drew v. Shaugh- 
nessy, 249 N.W. 522, 527, 212 Wis. 
322, 90 AL.R. 368, Quoting Corpus 
Juris. 

31 C.J. p 751 note 68—12 C.J. p 
626 note 62 [b]. 

Review of discretion see Criminal 
law § 1862. 

“The application is one which is 
addressed to the discretion of the 
trial court, which should keep in 
mind and balance one against the 
other, both the fact that the de¬ 
fendant is entitled to enough detail 
to enable him to meet the charges 
and prepare for trial and the fact 
that the government should not be 
unduly limited in the scope and pre¬ 
sentation of its evidence."—^U. S. v. 
McKay, D.C.Mich., 46 F.Supp. 1001, 
1004—U. S. V. McKay, D.C.Mich., 45 
F.Supp. 1007, 1015. 

Sound, and not arbitrary, discretion 
W.Va.—State v. Lewis. 72 S.E. 475. 
69 W.Va. 472, Ann.Cas.l913A 1203. 

Bill properly refused 
U.S—Hewitt v. U. S., C.C.AMo., 110 
F.2d 1, certiorari denied 60 S.Ct 
1089, 810 U.S. 641, 84 L.Ed. 1409— 
U. S. V. Dilliard, C.C.A.N.T., 101 
F.2d 829, certiorari denied Dilliard 
v. U. S., 69 S.Ct 484, 306 U.S. 636, 
83 L,EcL 1036, Koven v. U. S., 69 S. 
Ct 484, 306 U.S. 636, 83 L.Ed. 1036, 
and Donegan v. U. S., 59 S.Ct 484, 
306 U.S. 635, 83 L.Bd. 1036— 

Williams v. U. S., C.aACal., 93 
P.2d 686—Wainer v. U. S., C.C.A 
Wis., 82 P.2d 306, certiorari grant¬ 
ed 66 S.Ct 966, 298 U.S. 662, 80 L. 
Ed. 1380, affirmed 67 S.Ct 79, 299 
U.S. 92, 81 L.Bd. 68—Rand v. U. 
S., C.C.AIowa, 77 P.2d 52—^Zito v. 
U. S., C.aAIll., 64 P.2d 772—Levy 
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V. U. S.. C.C.AMO., 35 P2d 483— 
Morrow v. U. S., C.C.A Mo., 11 F.2d 
256—Johnson v. U S., C.C.AW.Va., 

5 P.2d 471, certiorari denied Eick 
V. U. S.. 46 S.Ct 101, 269 U.S. 574, 
70 LuEd. 419. 

Conn.—State v. Murphy, 1 A2d 274, 
124 Conn. 554. 

D.C.—Shore v. U. S., 56 F.2d 490, 61 
App.D.C. 18, certiorari denied 52 
S.Ct 408, 285 U.S. 552, 76 L.Ed. 
942—Kelleher v. U. S.. 35 F.2d 877, 
59 APP.D.C. 107—Cooper v. U. S., 
16 P.2d 830, 57 App.D.C. 54. 

Fla.—^Inman v. State, 191 So. 13, 
139 Pla. 792—^Inman v. State, 191 
So. 12. 139 Fla. 789. 

Idaho.—State v. Neil, 74 P.2d 586, 58 
Idaho 369. 

Kan.—State v. Gk>rdon, 68 P.2d 635, 
146 Kan. 41. 

Ky.—Schleeter v. Commonwealth, 
290 S.W. 1075, 218 Ky. 72. 

La.—State v. Sheffield, 10 So.2d 894, 
201 La. 1055—State v. Ezell, 179 
So. 64, 189 La. 151—State v. Duple- 
chain, 125 So. 444, 169 La. 447— 
State V. Gould, 99 So. 490, 165 
La. 639. 

N.J.—State V. Lang, 154 A 864, 108 
N.J.Law 98. 

Pa.—Commonwealth v. Rhey, 14 A 
2d 192, 140 Pa.Super. 340. 

31 C.X p 751 note 68 [a]. 

Where defense was alibi, in that 
[ accused was not in the city in ques¬ 
tion at the time the offenses were 
alleged to have occurred, denial of 
motion of accused for bill of par¬ 
ticulars was not an abuse of dis¬ 
cretion.—People V. Southern, 10 N. 
W.2d 901, 306 Mich. 324. 

Granting bill only in part and leav¬ 
ing certain matters open, was not 
error.—Commonwealth v. Sacco, 151 
N.E. 839, 255 Mass. 369. 

Discretion of another Jndge on sec¬ 
ond application 

A Judge's allowance of accused's 
motion for bill of particulars did 
not obligate another judge, before 
whom second inotion for further 
specifications was made, to enforce 
first judge's order by requiring par¬ 
ticulars substantially enlarging on 
indictment or to quash indictment, 
but he was entitled to exercise his 
own discretion.—Commonwealth v. 
Bartolinl, 18 N.E.2d 382, 299 Mass. 
503, certiorari denied Bartolinl v. 
Commonwealth of Massachusetts, 68 

5. Ct. 950, 304 U.S. 565, 82 L.Ed. 1531. 

6. Conn.—State v. Pallottl, 174 A 
74, 119 Conn. 70. 

Idaho.—State v. Neil. 74 P.2d 686, 
58 Idaho 359. 

La.—State v. John, 76 So. 241. 14a 
La. 66, 6 AL.R. 407. 

Pa.—Commonwealth v. Rhey, 14 A 
2d 192, 140 Pa.Super. 340^—Com¬ 
monwealth V. Sabo, 83 Pa.Super. 
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ance of the bill is a matter of right,'* and statutes 
requiring the state to furnish accused with a bill of 
particulars where a short or simplified form of in¬ 
dictment is employed usually are mandatory, enti¬ 
tling accused to a bill as a matter of right.^ WTiere 
the granting or refusal of a bill is discretionary 
with the court, its discretion should be exercised 
liberally to the end that no constitutional or statu¬ 
tory right be denied accused the trial court’s pow¬ 


er should always be exercised when there is danger 
that otherwise accused may be deprived of his 
rights, or that justice may not be done.^® 

Accused is generally entitled to a bill of partic¬ 
ulars where the charges of a valid indictment are 
ne^^ertheless so general in their nature that they do 
not fully advise him of the specific acts with which 
he is charged, so that he may properly prepare his 
defense and avoid surprise at the trial and 


166—Commonwealth v. Price, 80 
Pa.Super. 2dl. 

Philippine.—U. S. v, Schneer, 7 
Philippine 523, 5 Off.Gaz. 210. 

Vt.—State V. Bridgman, 49 Vt. 202, 
24 Am.R. 124. 

Wis.—State ex reL Drew v. Shaugh- 
nessy, 249 X.W. 522, 212 Wis. 322, 
90 A.L.H. 368. 

31 C.J. p 752 note 69. 

7. icassaohnsetts 

(1) If the indictment alone Is in¬ 
sufficient to give accused his con¬ 
stitutional rights, he is entitled to 
a bill as an absolute right.—Com¬ 
monwealth V. Hayes, 40 N.R2d 27, 
311 Mass. 21—Commonwealth v. Sac¬ 
co, 151 N.E. 839, 255 Mass. 369. 

(2) Accused is entitled to partic¬ 
ulars as a matter of right only if 
the Indictment does not fully and 
formally describe the crime or if 
such particulars are necessary to 
enable the person accused to pre¬ 
pare his or her defense, or to give 
him or her and the court reasona¬ 
ble knowledge of the nature of the 
grounds of the offense.—Common¬ 
wealth V. Oiacomazza, 42 N.E.2d 506, 
311 Mass. 458—Commonwealth v. 
Bartolini, 13 N.EL2d 382, 299 Mass. 
503, certiorari denied Bartolini v. 
Commonwealth of Massachusetts, 58 
S.Ct 950, 304 U.S. 565, 82 L.Ed. 1531. 

8. Mich.—^People v. O’Hara, 270 N. 
W. 298, 278 Mich. 281—People v. 
Tenerowicz, 253 N.W. 296, 266 
Mich. 276. 

N.Y.—^People v. Bogdanoff, 171 N.E. 
890, 254 N.T. 16. 69 A.L..R. 1378— 
People V. Wright, 16 N.T.S.2d 593, 
172 Misc. 860. 

TTtah.—State v. Solomon, 71 P.2d 104, 
93 Utah 70. 

Tailnre of prosecution to famish 
‘bill of partioiaars was not excused 
because of difficulty of charging spe¬ 
cific items of offense.—^People v, Ept, 
300 H.W. 105, 299 Mich. 324. 

9. Arlz.—State v. Benham, 118 P.2d 
91, 58 Arlz. 129. 

10. Pla.—Smith V. State, 112 So. 
70. 93 Fla. 238. 

11. U.S.—^U. S. V. New York Great 
Atlantic & Pacific Tea Co., C,C.A. 
Tex.. 137 F.2d 469—Shaw v. U. S., 
aC.A.Cal., 131 P.2d 476—Ong v. 
U, S., aCA.W.Va.. 131 P.2d 175— 
Rose V. U. a, C.C.A.OkL, 128 F.2d 


622--Baker v. U. S., C.C.AArk., 
115 F.2d 533, certiorari denied 61 
S.Ct. 711, 312 U.S. 692, 85 UEd. 
1128, rehearing denied 61 S.Ct. 731, 
312 U.S. 715, 85 L..Ed. 1145—Hewitt 
V. U. S., C.C.A.MO., 110 P.2d 1. 7, 
certiorari denied 60 S.Ct 1089, 310 
U.S. 641, 84 Ii.Bd. 1409—Touhy v. 
U. S.. C.C.A.Mmn.. 88 P.2d 930— 
U. S. V. Guest, C.C.A.N.Y., 74 F.2d 
730, certiorari denied Guest v. 
U. S.. 55 S.Ct. 654, 296 U.S. 742, 
79 Lf.Ed. 1688—^Brayton v. U. S.. 
CCA-Colo.. 74 P.2d 389-Goldstein 
▼. U. S.. C.C.A.MO.. 63 P.2d 609— 
Salerno v. U. S., C.C.A.Neb., 61 P. 
2d 419—Wilson v. U. S., C.<1 A.G€l. 
59 P.2d 1, certiorari denied 53 S. 
Ct. 81, 287 U.S. 623. 77 L.Bd. 540 
—Singer v. U. S.. C.C.AN.J., 68 
P.2d 74—U. S. V. Grossman, D.C. 
N.Y., 55 P.2d 408—U. S. v. Burnett, 
U.aMo., 53 P.2d 219—Lefkowltz v. 
Schneider, C.C.A.N.J., 51 P.2d 686 
—Miller V. U. S., C.CAuPa., 50 P. 
2d 505, certiorari denied 52 S.Ct. 
31, 284 U.S. 651, 76 L.Ed. 652, and 
followed in, C.CSiA.N.Y., Piazza v. 
U. S., 59 P.2d 1071—^Lauderdale v. 
U. S., C.aA.Masa. 48 P.2d 481— 
Karger v. U. a, C.C.A.Tex., 46 P. 
2d 302—Cochran v. U. S., C.C.A. 
Minn., 41 P.2d 193—U. S. v. Jur- 
genson, I>.C.Michn 31 P.2d 806— i 
Olmstead v. U. S., C.C.AOr., 29 P. 
2d 239, certiorari denied 49 S.Ct. 
346, 279 U.S. 849, 73 L.Ed. 993— 
Martin v. U. S., C.C.A.Tenn.. 20 P. 
2d 785—O’Neill v. U. S.. aC.A.Neb., 
19 P.2d 322—Myers v. U. S., C.C.A. 
Neb., 15 P.2d 977—Lett v. U. S., C. 
C.A.Okl.. 16 P,2d 686—U. S. v. 
Pwyer, C.C.A.N.Y., 13 P.2d 427— 
Perez v. U. S., CC.A.Cal., 10 P.2d 
362—Horowitz v. U. S., aC.AR. 
L, 10 P.2d 286—Chew v. U. S., C.C. 
A.Ark., 9 P.2d 348—Williams v. 
U. S., O.C.A.Tenn., 3 P.2d 933— 
U. S. V. McKay, D.C.Mlch., 45 P. 
Supp. 1001—U. S. V. Allied Chem¬ 
ical & Dye Corporation, D.C.N.Y., 
42 P.Supp. 426—^U. S. v, Certain- 
Teed Products Corporation, D.C.D. 
C., 37 P.Supp. 406—U. S. v. U. S. 
Gypsum Co., D.aD.C., 37 P.Supp. 
398—U. S. V. Gale, D.C.N.Y., 35 
P.Supp. 669—^U. S. V. Leche, D.C. 
La., 34 P.Supp. 982, affirmed, C.C. 
A., Leche v. U. a, 118 P.2d 246— 
U. S. V. Drivers, Chauffeurs and 
Helpers Local Union No. 639 of In- 
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tematlonal Brotherhood of Team¬ 
sters, Chauffeurs, Stablemen and 
Helpers of America, D.C.D.C., 32 P. 
Supp. 694—U. S. V. National Title 
Guaranty Co., D.C.N.Y., 12 P.Supp. 

473— ^U. S. V. Greve, D.C.N.Y., 12 P. 
Supp. 372, 378, citing Corpus OTuris 
—^U. S. V. Farrington, D.C.Pa., 11 
P.Supp. 215—U. S. V. Willard, D.C. 
Mich., 8 P.Supp. 356—^United States 
V. Empire State Paper Corporation, 
D.C.N.Y., 8 P.Supp. 220—^U. S. v, 
Frank, D.C.Pa., 4 P.Supp. 372—^U. 
S. V. Clayton-Kennedy, D.C.Md., 2 
P.Supp. 233—^Miller v. U. S., C.C.A. 
Ohio, 300 P. 529, certiorari denied 
45 S.Ct. 123, 266 U.S. 624, 69 L.Ed. 

474— ^Lewis v. U. S., C.C.A.Mass., 
296 P. 441, certiorari denied 44 S. 
Ct 636, 265 U.S. 594. 68 L.Ed. 1197 
—^Hindman v. U. S., C.C.A.Tenn., 
292 P. 679—Robllio v. U. S., aC.A. 
Tenn., 291 P. 976, certiorari de¬ 
nied 44 S.Ct 137, 263 U. S. 716, 68 
L.Ed. 522—Newton Tea & Spice 
Co. V. U. S., aC.A.Ohio, 288 P. 
475. 

D.C.—^U. S. V. Harding, 81 F.2d 663, 
66 App.D.C. 161. 

Pla.—Findley v. State, 168 So. 644, 
124 Pla. 447—Skipper v. State, 163 
So. 853, 114 Fla. 312, appeal dis¬ 
missed Skipper v. State of Florida, 
65 S.Ct. 76, 293 U.S. 617, 79 L.Ed. 
631—Martin v. Karel, 143 So. 317, 
106 Pla. 363. 

Ill.—^People V. Cooper, 7 N.E.2d 882, 
366 Ill. 113, 110 A.L.R. 223—People 
V. Link, 6 N/B.2d 201, 365 UL 266, 
affirming 282 IlLApp. 520, certio¬ 
rari denied Link v. People of State 
of Illinois, 58 S.Ct 9, 302 U.S. 690, 
82 LkEd. 633—^People v. Payne, 194 
N.E. 539, 369 Ill. 246—People v. 
Graves, 162 N.E. 839, 331 IlL 268— 
People V. Curtis, 233 IlLApp. 13. 
Ky.—^Helton v. Commonwealth, 120 
S.W.2d 245, 246, 274 Ky. 697, cit¬ 
ing Corpus Juris—^Hopper v. Com¬ 
monwealth, 63 S.W.2d 467, 250 Ky. 
405 — ^Bass V. Commonwealth, 300 
S.W. 866, 222 Ky. 310—Milbum 
V. Commonwealth, 266 S.W. 26, 204 
Ky. 691. 

La.—State v. Dark, 196 So. 64, 195 
La. 160-^tate v. Dark, 196 So. 
47, 196 La. 139—State v. Brinkley, 
157 Sa 888, 180 La. 679—State v. 
Landry, 109 So. 772, 161 La. 948 
—State V. Kilshaw, 103 So. 740, 
153 La. 203—State v. Laroccay 100 



42 C.J.S, 


INDICTMENTS AND INFORMATIONS 


§ 156 


when the charge in the indictment is too general 
and indefinite to apprise accused of the cause and 
nature of his accusation without the aid of a bill 
of particulars, it is error for the trial court to re¬ 
fuse to require such bill.12 Where an indictment 
specifically names the statute under which accused 
is being prosecuted, and the record does not show 
that the prosecution relies on any other, although 


the facts alleged bring the case within another stat¬ 
ute, the proper procedure is to apply for a bill of 
particulars.^^ The motion ordinarily should be al¬ 
lowed only where the charges of an indictment are 
so general that they do not advise accused of the 
specific acts of which he is accused, and the court 
feels that the bill should be furnished him, so that 
he may properly prepare his defense where the 


So. 720, 166 La, 667—State v. Ben¬ 
oit, 96 So. 18, 153 La. 421—State v. 
De Arman, 95 So. 803, 153 La, 345. 

Md.—^Hubin v. State, 23 A.2d 706, 
180 Md. 279, certiorari denied Neal 
V. State of Maryland, 62 S.Ct 1107, 
316 U.S. 680, 86 L Ed. 1753—Hill j 
V. State, 197 A. 796, 174 Md, 137 
—^Neusbaum v. State, 148 A. 872, 

« 1^6 Md. 149. 

Mass.—Commonwealth v. Hayes, 40 
N.E.2d 27, 311 Mass. 21—Common¬ 
wealth V. Pelligrrini, 186 N.B. 562, 
283 Mass. 300—Commonwealth v. 
Snyder. 185 N.E. 376, 282 Mass. 
401, certiorari granted Snyder v. 
Commonwealth of Massachusetts, 
54 S.Ct. 67. 290 U.S. 606, 78 L.Ed. 
531, affirmed 54 S.Ct. 330, 291 U. 
S. 97, 78 L.Ed. 674, 90 A.L.R. 575. 

Minn.—State v. Gottwalt, 295 N.W. 
67. 209 Minn. 4. 

Mont.—State v. Wong Sun, 133 P.2d 
761, 114 Mont. 185—State ex rel 
Wong Sun v. District Court of 
First Judicial Dist. in and for 
Lewis and Clark County, 113 P.2d 
996, 112 Mont. 153—State y. Hahn, 
72 P.2d 459, 106 Mont. 270—State 
y. Shannon. 26 P.2d 360, 95 Mont. 
280—State y. Sedlacek, 239 P. 1002, 
74 Mont. 201. 

N.J.—State V. Larson, 160 A. 556, 10 
N.J.Misc. 384—State y. Acton, 152 
A. 867, 9 N,J,Misc. 66—State y. 
Mohwinkel, 143 A. 802, 6 N.J.Misc. 
1072. 

N.T.—People y. Scobie, 12 N.T.S.2d 
600, 267 App.Div. 864, affirmed 24 
N.B.2d 479, 281 N.Y. 796—People 
y. Rubin, 11 N.Y.S.2d 405, 170 Misc. 
969—^People v. Murphy, 10 N.Y.S.2d 
956, 170 Misc. 656—People, on 

Complaint of Capell y. Palmer, 9 
N.Y.S.2d 627, 170 Misc. 476—People 
V. Florence, 262 N.Y.S. 776, 146 
Misc. 735, modifying 261 N.Y.S. 
803, 146 Misc. 162—People y. Flinn, 
261 N.Y.S. 664, 146 Misc. 423—Peo¬ 
ple V. Schubert, 251 N.Y.S. 390, 140 
Misc. 689—People y. Lisandrelli, 
249 N.Y.S. 55, 139 Misa 129—Peo¬ 
ple V. CaHllo, 226 N.Y.S. 444, 130 
Misc. 679—^People y. Parkinson, 43 
N.Y.S.2d 690—^People y. Parkinson, 
41 N.Y.S.2d 331. 

Ohio.—State v. Poster, 10 N.B.2d 786, 
56 Ohio App. 267. 

Pa.—Commonwealth y. Stephens, 17 
A.2d 919, 143 PaSuper. 394—Com¬ 
monwealth y. Sabo, 88 Pa. Super. 
106—Commonwealth f y. Price, 80 


Pa.Super. 291—Commonwealth v. 
Michel, 29 Pa.Dlst. 423. 

Puerto Rico.—People y. Moreno, 28 
Puerto Rico 96. 

R. I.—State y. Smith, 184 A. 494, 66 
R.I. 168. 

Va—Sutherland y. Commonwealth, 
198 S.E. 452, 171 Va 485—Hurd v. 
Commonwealth, 165 S.B. 536, 159 
Va 880—^Hagood v. Common¬ 
wealth, 162 S.B. 10, 601, 157 Va 
918—Gimmell v. Commonwealth, 
134 SB. 699, 145 Va 865. 

81 C.J. p 750 note 54—2 C.J. p 21 
note 46 [b]—12 C J. p 626 note 62. 
Certainty and particularity of in¬ 
dictment see supra § 100. 

‘When an indictment sets forth 
the facts constituting the essential 
elements of the offense with such 
certainty that it cannot be pro¬ 
nounced ill upon motion to quash or 
demurrer, and yet is couched in such 
langruage that the accused is liable 
to be surprised by the production 
of evidence for which he is unpre¬ 
pared, he should in advance of the 
trial, apply for a bill of the par¬ 
ticulars; otherwise, it may proper¬ 
ly be assumed as against him that 
he is fully informed of the precise 
case which he must meet upon the 
trial”—^Billingsley v. U. S., C.C.A. 
Okl., 16 P.2d 754, 756—Morris v. U. 

S. , Mo., 161 F. 672, 681, 88 C.C.A. 532 
—Rinker v. U. S., Kan., 161 F. 756, 
759, 81 C.aA. 370. 

Where aconsed is in. doubt as to 
nature and cause of accusation 
against him, the alleged fact or facts 
which the state proposes to prove 
may be secured by demanding a bill 
of particulars, 

Fla—Brady v. State, 7 So.2d 348, 160 
Fla 122. 

Utah.—State v. Robbins, 127 P.2d 
1042, 102 Utah 119. 

W.Va—State v. Jarrett, 194 S.B. 1, 
119 W.Va 432. 

Where indictment charges offense 
by using statutory name accused is 
entitled to bill of particulars.—State 
y. Schuling, 250 N.W. 688, 216 Iowa 
1425. 

Where statute permits more than 
one offense to he charged in single 
count, accused is entitled, where the 
indictment is not sufficiently specific 
to apprise him of the nature and 
cause of the accusation, to a bill of 
particulars as definite as a separate 
count would be required to be for 
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each offense as to which the state 
intends to prosecute.—^Andrews v. 
Commonwealth, 115 S.E. 558, 135 Va. 
451. 

scatters not involving essential 
element of crime charged may be 
supplied by bill of particulars.— 
Hood v. U. S., C.C.A.Okl. 23 F.2d 
472, certiorari denied 48 S Ct. 436, 
277 U.S. 688, 72 L.Ed. 1002. 

Bill of particulars, rather than in¬ 
dictment, should indicate particular 
transactions relied on by people.— 
People v. Farson, 165 N.E. 724, 244 
N.Y. 413, affirming 218 N.Y.S. 41, 218 
App.Div. 488. 

Where writing is too obscene or 
indecent to be set forth in the in¬ 
dictment, accused has the right to 
apply for a bill of particulars, and 
it is within the judicial discretion to 
grant an order therefor If necessary 
to protect the rights of accused.— 
Bartell v. U. S., SD., 33 S.Ct. 383, 
227 U.S. 427, 67 L Ed. 583—U. S. v. 
Grossman, D.C.N.Y., 55 F.2d 408. 

aceidt of demand for bill should 
be decided by inquiry respecting the 
probabilities that accused is suffi¬ 
ciently advised—by whether or not 
accused may entertain real appre¬ 
hension respecting the range and 
character of proof with which he 
may be confronted. While on a 
demurrer to an indictment leniency 
or liberality of view may be taken 
to test out legal sufficiency, on a mo¬ 
tion for a bill of particulars, a more 
critical attitude should be aroused. 
—^U. S. v. Allied Chemical & Dye 
Corporation, D.C.N.Y., 42 F.Supp. 

425—^U. S. v. Halsey. Stuart & Co., 
D.aWis., 4 F.Supp. 662. 

Iff. U.S.—Peck v. U. S., C,C.A.ni., 
65 F.2d 69, certiorari denied 54 S. 
Ct. 229, 290 U.S. 701, 78 L.Ed. 603 
—Billingsley v. U. S., CC.A.Okl., 
16 F.2d 754, 756, citing Corpus Ju¬ 
ris. 

D.C.—Lucas v. U. S., 104 P.2d 225, 
70 APP.D.C. 92—McMullen v. U. S., 
96 F.2d 674, 68 App.D.a 302. * 

Va.—^Pine v. Commonwealth, 98 S.B. 

662. 121 Va 812. 

31 C.J. p 751 note 55. 

Refusal of bill as reversible error 
see Criminal Law § 1897 f. 

13. U.S.—Vedin v. U. S.. Alaska 267 
F. 550, 168 CC.A. 534, certiorari 
denied 40 S.Ct. 11, 250 U.S. 663, 
63 L.Ed. 1196. 

14. Fla—Smith v. State, 112 So. 
70, 93 Fla 238. 
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indictment or information informs accused of tbe 
crime sufficiently to enable him to prepare his de¬ 
fense, a bill of particulars need not be required.^^ 


A request for a bill of particulars seeking the 
disclosure of the evidence of the prosecution^^ or 
the theor>' under the indictment on which the pros- 


111.—People V. Bain, 195 N.E. 42. 359 
Ill. 455, reversing 274 111 App. 215 
Minn.—State v. Poelaert, 273 X.W. 
641. 200 Minn. 30. 

Pa.—Commonwealth v. McClure, 1 
Pa.Co. 1S2, 10 Wkly.N.C. 466. 

31 C.J. p 7dl note oS. 

Bill of particnlEurs properly denied 
III.—People V. Schneider, 178 N.E. 84, 
345 Ill. 410. 

31 C.J. p 751 note 5S [a]. 

15, U.S.—Xye v. U. S., C.C.A.N.C.. 
137 F.2d 73—Truck Drivers* Local 
Xo. 421, International Brotherhood 
of Teamsters, Chauffeurs, 'Ware¬ 
housemen and Helpers of America 

V. IJ. S., C.C.A.Iowa, 128 P.2d 227 
—Gates V. C. S. C.C.A.C 0 I 0 ., 122 P. 
2d 571, certiorari demed 62 SCt. 
478, 314 U.S. 698, 86 L.Ed. 558. 
and 62 S.Ct 483. 314 U.S. 698, 86 
L.Ed. 558—Lelies v. U. S.. aC.A. 
Wash., 120 P.2d 447, certiorari 
denied 62 S.Ct 108, 314 U.S. 626, 
86 L.Ed. 603—Chadwick v. U. S., 
C.C.ATex., 117 P.2d 902, certiorari 
denied 61 S.Ct. 1109, 313 U.S. 585, 
85 L.Ed. 1541—Grell v. U. S., C.C. 
A.MO., 112 P.2d 861—Fuller v. U. 
S., C.C.A.CaL, 110 P.2d 815, cer¬ 
tiorari denied 61 S.Ct 29. 311 U. 
S. 669, 85 I^Ed. 430—Landay v. 

U. S., C.C.AMich„ 108 F.2d 698, 
certiorari denied 60 S.Ct. 721, 309 
U.S. 681, 84 L.Ed. 1024, Lane v. 
U. S.. 60 S.Ct. 722, 309 U.S. 681, 
84 LuBd. 1025. Attlx v. U, S., 60 
S.Ct. T22, 309 U.S. 681, 84 LJBJd. 
1025, and Brown v. U. S., SO S.Ct 
722, 308 U.S. 681, 84 L.Ed. 1025— 
U. S. V. Lee, C,aA.Wls.. IO7 P.2d 
522, certiorari denied Lee v. U. S., 
60 S.Ct. 513 , 369 U.S. 659, 84 L.Ed. 
1008—Ginsberg v. U. S., C.C.A.Tex., 
96 F.2d 433—Hass v. U. S., C.C.A. 
Iowa, 93 P.2d 427—Sawyer v. U. S., 
C.C.A.Minn., 89 P.2d 139—^Taran v. 
U. S., aC.AMmn.. 88 F.2d 54— 
Tinkoff V. U. S., C.C.AI11.. 86 P. 
2d 868, certiorari denied 57 S.Ct. 
795. 301 U.S. 689, 81 L.Bd. 1346. 
rehearing denied 57 S.Ct. 937, 301 
U.S 715, 81 L.Ed. 1366—Bedell v. 
U. S., C.C.Alowa, 78 F.2d 358, 
certiorari denied 56 S.Ct. 151. 296 
U.S. 628, 80 L.Ed. 447—Chapman v. 
.U. S., 78 F.2d 858, certiorari denied 
66 S.Ct 151, 296 U.S. 628, 80 L.Ed. 
447, and 56 S.Ct. 152, 296 U.S. 638, 
80 L.EdL 447—Hood v. U. S., GC 
A.Okl.. 78 P.2d 150—Hartzeli v. 
U. S., C.C.A.Iowa. 72 F.2d 569, cer¬ 
tiorari denied 55 S.Ct. 216, 293 U. 
S. 621, 79 L.Sd. 708—Somberg v. 
U. &. C.C.A.I1L, 71 P.2d 637— 
Price V. U. S., C.C.A.Tex., 68 F. 
2d 133, certiorari denied 54 S.Ct. 
640, 292 U.S. 632, 78 L.Ed. 1486 
—Parnell v. U. S., C.C.A.Okl., 64 


F.2d 324—Robinson v. U. S, C.C 
A.Cal., 33 F.2d 238—Taylor v U 
S.. C.C.AMO., 19 P.2d S13—Billing¬ 
sley V. U. S., C.C.A.OkI.. 16 P.2d 
754—West V. U. S., C.C.A.Ariz., 
12 F.2d 776—U. S. v. Pyramid Au¬ 
to Sales, D.C.X.T., 60 F.Supp. S6S 
—U. S. V. Steinberg, D.C.Mass., 48 
F.Supp. 182—U. S. V. Kessler. D.C. 
X.Y., 43 F.Supp. 408—U. S. v. Gen¬ 
eral Electric Co.. D.C.X Y., 40 F. 
Supp. 627—^U. S. V. Cason, D.C.La., 
39 F.Supp. 731—^U. S. v, Certain- 
Teed Products Corporation, D.C.D. 
a. 37 F.Supp. 406—U. S. v. Par-1 
nngton, D.C.Pa., 11 F.Supp. 214. | 

Ariz.—State v. Benham, 118 P.2d 91, | 
58 Ariz. 129. 

Ark,—Bennett v. State, 144 S.W.2d 
476, 201 Ark. 237. 131 A.L.R. 908— 
Brockelhurst v. State, 111 S.W.2d 
527, 195 Ark. 67. 

Colo.—Johnson v. People, 133 P.2d 
789, 110 Colo. 288. 

Conn.—State v. Murphy, 1 A.2d 274, 
124 Conn. 554—State v. Parker, 158 
A. 797. 114 Conn. 354. 

HL—^People v. Payne, 194 N.E. 539, 
359 Ill. 246—^People v. Montgares, 
180 N.E. 419, 347 Ill. 562—People 

V. Schneider. 178 N.E. 84, 345 Ill. 
410—People v. PetrllU, 176 N.E. 
437, 344 IlL 416—People v. Cox, 
172 N.E. 64, 340 IlL 111, 69 A.L. 
R. 1215—^People V. Graves, 162 N. 
E. 839, 331 IlL 268—People v. Bir¬ 
ger. 160 N.E. 564, 329 IlL 352— 
People V. Schneider, 258 Ill.App. 
581. 

Iowa.—State v. Keul, 5 N.W.2d 849. 
Kan.—State v. Boyd, 38 P.2d 665, 
140 Kan. 623—State v. Creighton, 
235 P. 1064, 118 Kan. 418. 

Ky.—^Miller v. Commonwealth, 21 S. 

W. 2d 840, 231 Ky. 627. 

La.—State v, Augusta, 7 So.2d 177, 
199 La. 896—State v. Gtonzales, 139 
So. 15, 173 La. 947—^State v. Ducre, 
137 So. 745. 173 La. 438—State v. 
Lewis, 105 So. 243, 159 La. 109. 
Md.—Hubin v. State, 23 A. 2d 706, 
180 Md. 279, certiorari denied Neal 
V. State of Maryland. 62 S.Ct. 1107, 
316 U.S. 680, 86 L.Ed. 1763—Sim¬ 
mons V. State, 167 A. 60, 165 Md. 
155. 

Mass.—Commonwealth v. Lombardo, 
170 N.E. 813, 271 Mass. 41—Com¬ 
monwealth V. St. John, 159 N.E. 
599, 261 Mass. 510—Commonwealth 
V. Randall, 157 N.EI 354, 260 Mass. 
308—Commonwealth v, Anderson, 
139 N.E. 436, 246 Mass. 177. 

Mich.—^People v. O'Hara, 270 N.W. 

298, 278 Mich. 281. 

Mont.—State v. Gondeiro, 268 P. 507, 
82 Mont. 530—State v. Hendricks, 
39 P. 93, 16 Mont 194, 48 Am.S.R. 
666 . 


Xeb.—Platt V. State, 8 N.W.2d 849. 

X.Y.—People v- Rubin, 11 N.Y.S 2d 
405, 170 Misc. 969—People v. Ro¬ 
gers, 270 N.Y.S. 63, 150 Misc. 753 
—People v. Buchalter, 44 N.Y.S.2d 
449—People v. Parkinson, 43 X.Y. 
S.2d 690. 

Pa—Commonwealth v. Dickinson, 50 
Dauph.Co. 164—Commonwealth v. 
Weiner, 49 Dauph.Co. 431—Com¬ 
monwealth V. Lawrence, 47 Dauph. 
Co. 376. 

Utah.—State v. Jameson, 134 P 2d 
173, 175, 103 Utah 129, citing Cor¬ 
pus Juris. 

W.Va—State v. Hams, 141 S.E. 637, 
105 W.Va 166. 

31 C.J. p 752 note 71. 

Accused is uoi entitled to bill jOz- 
ing date of offense where time is 
not a material ingredient of the of¬ 
fense.—^Drake v. Commonwealth, 104 
S.W. 1000, 31 Ky.L. 1286. 

IS. U.S.—^U. S. V. Kushner, C.C.A. 
N.Y., 135 P.2d 668. certiorari de¬ 
nied Kushner v. U. S., 63 S.Ct. 
1449, 320 U.S. 212, 87 L.Ed. 1850, 
rehearing denied 64 S.Ct. 32—^Pines 
V. U. S., C.C.A.Iowa, 128 P.2d 825 
—Sawyer v. U. S.. C.C.A.Minn., 
89 P.2d 139—Mulloney v. U. S., C. 

C. A.Mass., 79 F.2d 566, affirming, 

D. C., U. S. V. Mulloney, 8 F.Supp. 
674, and certiorari denied Mulloney 
V. U. S., 56 S.CL 383, 296 U.S. 668, 
80 L.Ed. 468—Hood v. U. S.. C.C. 
A.OkL, 76 P.2d 275—U. S. v. Kam, 
D.C.N.Y., 67 P.2d 650—U. S. v. 
Brown, D.C.Wash., 56 P.2d 659— 
U. S. V. Empire Hat & Cap Mfg. 
Co., D.C.Pa, 47 F.Supp. 396—U. 
S. V. McKay, D.C.Mich., 45 F.Supp. 
1007—U. S. V. Lang, D.C.N.Y.. 40 
F.Supp. 414—U. S. V. Associated 
Plumbing & Heating Merchants, D. 
C.Wash., 38 F.Supp. 769—^U. S. v. 
U. S. Gypsum Co., D.C.D.C., 37 F. 
Supp. 398—^U. S. V. Van Wagenen- 
Sager, Inc., D.C.N.Y., 34 F.Supp. 
735—U. S. V. Parker. D.C.N.J., 19 
F.Supp. 460—^U. S. V. National Title 
Guaranty Co., D.C.N.Y., 12 F.Supp. 
473—U. S. V. Greve, D.C.N.T.. 12 F. 
Supp. 372—U. S. V. Farrington, D. 
C.Pa., 11 F.Supp. 214—^U. S. V. 
Wexler, D.C.N.Y., 6 F.Supp. 258. 

D.C.—^Mendelson v. U. S., 58 F.2d 
532, 61 APP.D.C. 127. 

IlL—^People V. Diekelmann, 11 N.E. 
2d 420, 367 IlL 372—People v. Pe- 
trillL 170 N.B. 437, 344 HL 416— 
People V. Cox, 172 N.E. 64, 349 
IlL 111, 69 A.L.R. 1216—People v. 
Birger, 160 N.E. 564. 829 IlL 352. 
La.—State v. Fernandez, 102 So. 186, 
157 La. 149. 

N.T.—People v. CarlUo, 225 N.Y.S. 

444, 130 Misc. 679. 

Pa.—Commonwealth v. Sabo, 88 Pa. 
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ecution intends to go to the jury,^'i^ ordinarily will 
be denied, although the fact that the prosecution 
may be required in advance of trial to disclose its 
evidence is not in and of itself a ground for deny¬ 
ing a motion for a bill of particulars if such infor¬ 
mation is necessary in order to enable accused to 
prepare for trial and meet the charges made against 
him.^* The bill of particulars should not be grant¬ 
ed where its result would be to limit the govern¬ 
ment unduly, by confining its evidence so narrowly 
as that it may shut out proper and material evidence 
of which the government may not yet be advised.^® 

The state cannot be required to give a bill of 
particulars as to matters peculiarly within, or al¬ 
ready within, the knowledge or possession of ac¬ 
cused nor can the statement of a mere cdnclu- 
sion of law be required.^^ Where accused has ob¬ 
tained all particulars necessary to enable him to 
prepare his defense from the prosecution in some 
other manner, the refusal of a bill of particulars is 
not error.22 Where a bill of particulars would 
amount to an amendment of the indictment which is 


not permitted, it will not be altowed.^^ The volun¬ 
tary incorporation in an indictment of more than is 
needed cannot create a sufficient basis for com¬ 
pelling the statement in a bill of particulars of ad¬ 
ditional matter or the like elaboration of surplus- 
age.24 

Furnishing hill of particulars with indictment. 
In the absence of a statutory requirement, it is un¬ 
necessary to file with the indictment a bill of par¬ 
ticulars containing the names of witnesses or evi¬ 
dence on which it is expected to secure accused’s 
conviction.25 

c. Beqnisites, Sufficiency, and Gonstmction of 
BiU 

A bill of particulars must state as much as Is neces¬ 
sary to apprise the accused of the cause and nature of 
the accusation, but the prosecution is under no obligation 
to furnish a specification of the evidence which It will 
produce. 

Where a bill of particulars is granted, the prose¬ 
cution should be required to furnish one as defi¬ 
nite as it has the means of doing.The bill must 


Super. 166—Commonwealth v. 

Price, 80 Pa.Super. 291. 

R.L—State V. Di Noi, 195 A. 497, 59 
ILL 348, rearsTument denied 196 A. 
795. 60 R.L 37. 

31 C.J. p 752 note 78. 

Duty of prosecution to furnish evi¬ 
dence see infra subdivision c of 
this section. 

17. N.T.—People v. Plinn, 261 N.T. 
S. 654, 146 Misc. 423. 

Court should be satisfled district 
attorney is not ooxup^ed to elect 
theory of his case before bill of par¬ 
ticulars is ordered.—^People v. Flor¬ 
ence, 262 N.Y.S. 77‘5, 146 Misc. 735, 
modifying: 261 N.Y.S. 803, 146 Misc. 
152. 

la U.S.—U. S. V. Kessler, D.C.N.Y., 
43 F.Supp. 408. 

19 . TJ.S.—Mulloney v. U. S., C.CJV. 
Mass., 79 F.2d 566, affirming:, D.C., 

U. S. V. Mulloney, 8 F.Supp. 674, 
and certiorari denied Mulloney v. 
U. S., 56 S.Ct 383, 296 U.S. 658, 80 
L.Bd. 468—Olmstead v. U, S., O. 

C. A.Wash., 19 F.2d 842, 53 A.L.IL 
1472, certiorari denied 48 S.Ct 117, 
275 U.S. 557, 72 L.Ed. 424, and cer¬ 
tiorari gn:^ted 48 S.Ct. 207, 27*6 U. 
S. 609, 72 L.Bd. 729, affirmed 48 
S.Ct 564. 277 U.S. 438, 72 L.Bd. 
944, 66 A.L..IL 376—U. S. v. Kam, 

D. aN.Y., 57 F.2d 550—U. S. v. Mc¬ 
Kay, D.C.Mlch., 45 F.Supp. 1007— 
U. S. V. McKay, D,C.Mich., 45 F. 
Supp. 1001—U. S. V. Kessler, D.C. 
N.Y., 43 F.Supp. 408—U. S. v. 
Lan?, D.C.N.Y., 40 F.Supp. 414— 
U. S. V. Parker, D.C.N.J., 19 F. 
Supp. 450. 

31 C.J. p 752 note 74. 

aa U.S.—^Roberts v. U, S., C.C.A. 


Va., 137 F.2d 412—U. S. v. Skid- pear ag:ainst him at trial where he 
more, C.C.A.I11., 123 F.2d 604— had a list of witnesses capable of be- 


U. S. V. Empire Hat & Cap Mfg:. 
Co., D.C,Pa., 47 F.Supp. 395—U. S. 

V. Alabama Hlg:hway Express, D.C. 
Ala., 46 F.Suppj^450. 

Ark.—Baker v. State, 137 S.W.2d 
938, 199 Ark. 1005, certiorari de¬ 
nied Baker v. State of Arkansas, 
61 S.Ct 25, 311 U.S. 666, 85 L.Ed. 
428. 

Fla.—Martin v. Karel, 143 So. 317, 
106 Fla. 363. 

Ky.—^Nickens v. Commonwealth, 15 
S.W.2d 261, 228 Ky. 477. 

N.Y.—People v. Florence, 261 N.Y.S. 
803, 146 Misc. 152, modified on oth¬ 
er grounds 262 N.Y.S. 775, 146 
Misc. 735. 

Wash.—State v. Anderson, 116 P.2d 
346, 10 Wash.2d 167—State v. 

Paschall, 85 P.2d 1046, 197 Wash. 
582. 

31 C.J, p 751 note 69. 

However, accused is entitled to be 
informed of the nature and cause of 
the accusation ag:ainst which he is 
to defend himself, even though what 
is needed is an identification, within 
reasonable limits, of information in 
the possession of accused, or the 
furnishing of information which in 
other circumstances would not be 
required because evidentiary in na¬ 
ture.—^U. S. V. U. S. Gypsum Co., D. 
C.DC., 37 F.Supp. 398. 

Where person is ia possession of 
means of asoextalnlng particulars 
sought to be set out in a bill of par¬ 
ticulars, generally a motion for such 
a bill will not be granted.—^U. S. v. 
Skidmore, C.C.A.I11., 123 F.2d 604. 

Accused was not entitled to be told 
names of witnesses who would ap¬ 

1099 


ing used.—Gates v. U. S., C.C.A.C 0 I 0 .. 
122 F.2d 571, certiorari denied 62 S. 
Ct. 478, 314 U.S. 698, 86 LEd. 558. 
and 62 S.Ct 483, 314 U.S. 698, 86 L. 
Ed. 558. 

2 L La.—State v. Rollins, 95 So. 264. 

153 La. 10. 

31 C.J. p 751 note 61. 

22 . Ariz.—State v. Benham, 118 P. 
2d 91, 58 Arm 129. 

Mich.—People v. Ruthenberg, 201 N. 

W. 35^8, 229 Mich. 315, error dis¬ 
missed Ruthenberg v. People of 
State of Michigan, 47 S.Ct 470, 273 
U.S. 782, 71 L.Ed. 890. 

31 C.J. p 752 note 73. 

PaxtionlarB obtained in former pro¬ 
ceeding 

(1) Preliminary hearing. 

Mich.—People v. Earl, 300 N.W. 890, 

299 Mich. 679. 

N.Y.—^People v. Florence, 261 N.Y.S. 
803, 146 Misc. 152, modified on oth¬ 
er grounds 262 N.Y.S. 776, 146 
Misc. 735. 

(2) Coroner’s inquest—State v. 
Robinson, 96 P.2d 265, 109 Mont 322. 

(3) Other proceedings see 31 C.J. p 
752 note 73 [a] (1), (3). 

23. Ky.—Commonwealth v. Interna¬ 
tional Harvester Co. of America, 
145 S.W. 400, 147 Ky. 735. 

2A U.S.—U. S. V. Wexler, D.CN.T., 
*6 F.Supp. 258, 

25. Ky.—Glisper v. Commonwealtlv 
217 S.W. 348, 186 Ky. 276. 

26. U.S.—U. S. V. U. S. Gypsum Co., 
D.aD.C., 37 F.SUPP. 398. 

31 C.J. p 752 note 76. 
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state as much as is necessary to give accused and 
the court reasonable information as to the nature 
and character of the crime charged it should 
apprise accused of the cause and nature of his ac- 
cusation.28 Jhe bill should be directed to those 
charges as to which the prosecution expects to in¬ 
troduce supporting testimony" ;29 it should not be so 


loose as to constitute a dragnet, so that accused may 
be surprised at the trial,20 but it should not be re¬ 
quired to specify exact dates, or state circumstanc¬ 
es with such absolute precision as may hamper it 
in presenting its case,2i or to furnish a specifica¬ 
tion of the evidence which it will produce.22 

All that is required is that accused be so advised 


Sills of particulars held sufficient 

U.S.—U. S. V. Glasser, € C.A.I11.. 116 
F.2d 690, certiorari grranted Glass¬ 
er V, U. S., 61 S.Ct, 835, 313 U.S. 
551, 85 L.E^ 1515, reversed on oth¬ 
er grounds 63 S.Ct. 457, 315 U.S. 
60, 86 L.Ed. 680; certiorari granted 
Kretske v. U. S., 61 S.Ct. S35, 313 

U. S. 551, 85 L.Ed. 1515, affirmed 62 
S.Ct 457, 315 U.S. 60. 86 L.Ed. 6S0, 
and certiorari granted Roth v. U. 
S.. 61 set. S35, 313 U.S. 551, 85 
L.Ed. 1515, affirmed 62 S.Ct. 467, 
315 U.S. 60. 86 L.Ed. 6S0—Marcell 

V. U. S., C.C.A.Wash., 26 P.2d 903. 
Fla.—Daugherty v. State, 197 So. 

501, 143 Fla. 5TS, certiorari denied 
Dougherty v. State of Florida, 61 
set. 44, 311 U.S. 648, 85 L.Ed. 414, 
rehearing denied 61 S.Ct. 131, 311 
U.S. 727, 85 LuEd. 473—Smith v. 
State. 112 So, 70, 93 Fla. 238. 
Ey.—Bass v. Commonwealth, 300 S. 

W. 866, 222 Ky, 310. 

La.—State v, Cox, 119 So. 48, 167 
La. 279—State v. Garril, 112 So. 
396, 163 La. 502—State v. Nash, 
107 So. 616, 160 La. 904—State v. 
Harcantel, 104 So. 612, 158 La. 674 | 
—State V. Fontenot, 104 So. 317, 
158 La. 636—State v. Scott, 99 So. 
46, 155 La. 222—State v. Pete, 96 
So. 818, 153 La. 943—State v. Man- 
cuso, 55 So. 709. 129 La. 58. 

Md.—Simmons v. State, 167 A. 60, 
165 Md. 155. 

N.J.—State V. Butler, 147 A. 496, 7 
N.J.Misc. 868, reversed on other 
grounds 150 A. 394, 107 N.J,Law 
91. 

N.C.—State v. Williams, 190 S.E. 898, 
211 N.C. 569. 

Ohio.—State v. Hahn, 17 N.B.2d 392. 
59 Ohio App. 178, appeal dismissed 
14 N.E.3d 354, 133 Ohio St. 440, 
appeal dismissed Hahn v. State of 
Ohio, 59 act 75, 305 U.S. 557, 83 
L.Ed. 351. 

Utah.—State v. Bobbins, 127 P.2d 
1042, 102 Utah 119. 

Va.—Bell V. Commonwealth, 195 S.E. 
675, 170 Va. 597—^Barker v. Com¬ 
monwealth, 112 S.E. 79'8, first case, 
133 Va. 633. 

31 CJ. p 752 note 75 [b]. 

BSUs of partionlaxs h^ insnffioiesit 
Mich.—^People v. Bpt SOO N.W. 105, 
299 Mich. 324. 

Va.—Casper v. City of Danville, 169 
S.B. 734, 160 Va. 929—Riner v. 
Commonwealth, 134 S.E. 542, 145 
Va. 961. : 

31 C.J. p 752 note 75 £a]. 


BUI of particnlars h^d not mislead¬ 
ing 

Mont.—State v. Kurth, 72 P. 2 d 687, 
103 Mont 260. 

Blaborata statement filed by gov¬ 
ernment, ampUfsring overt acts of in¬ 
dictment. was not “bill of particu¬ 
lars.”—^Meyers v. U. S., C.C.A.Pa., 36 
P. 2 d 859, certiorari denied 50 S.Ct 
249. 281 U.S. 735, 74 L.Ed. 1160. 
BUI as Charging’ two crimes 

A bill of particulars, charging that 
persons named in indictment for ar¬ 
son in the second degree burned cer¬ 
tain dwelling house in nighttime and 
that they burned it with intent to 
prejudice or defraud insurer, was 
not had as charging two crimes.— 
People V. Bloodgood, 298 N.T.S. 91, 
251 App.Div. 593. 

Statement taken, down, by court re¬ 
porter 

Where information charged man¬ 
slaughter hy name and also in ac¬ 
cordance with statute by giving def¬ 
inition of offense, and accused did 
not request bill of particulars until 
day case was set down for trial, the 
request was sufficiently complied 
with when, practically as soon as it 
was made, the county attorney in 
formal statement, taken down by 
court reporter, stated to Jury facts 
the state intended to prove.—State 
V. Benham, 118 P.2d 91, 58 Ariz. 129. 

Information or oomplaint aaid plea 
of sot guilty are used to determine 
sufflclenoy or consistency of the par¬ 
ticulars outlined in the bill of par¬ 
ticulars.—State V. Spencer, 121 P.2d 
912, 101 Utah 287, denying rehearing 
117 P.2d 455, 101 Utah 276. 

87. N.M.—State v. Roy, 60 P.2d 646, 
40 N.M. 397. 

28. Va.—^McCallister v. Common¬ 
wealth, 161 S.B. 67, 167 Va. 844— 
Riner v. Commonwealth, 134 S.B. 
642, 145 Va. 901—^Hudgins v. Com¬ 
monwealth, 128 S.E. 565, 142 Va. 
628—^Webster v. Commonwealth, 
127 S.B. 377, 141 Va. 589. 

88 . Va.—Casper v. City of Danville, 
169 S.B. 734, 160 Va. 929—Hudgins 
V. Commonwealth, 128 S.B. 565, 142 
Va. 628. 

I Charges in bill of parUonlars as to 
whioh there is no evidence should 
not be made, or, if made under mis¬ 
taken belief they could be proved, 
should be withdrawn, when it ap¬ 
pears there is no evidence to support 
them.—^Hudgins v. Commonwealth, 
.supra. 


20 . Ky .—Commonwealth v. Louis¬ 
ville & N. R Co, 276 S.W. 631. 
210 Ky. 629—Bailey v. Common¬ 
wealth, 113 S.W. 140, 130 Ky. 301. 
Va.—Casper v. City of Danville, 169 
S.B. 734, 160 Va. 929. 

31. Ky.—Commonwealth v. Louis¬ 
ville & N. R. Co., 276 S.W. 531, 
210 Ky. 629. 

31 C.J. p 752 note 77. 

Where state was unable to give 
precise date of offense, ruling that 
bill of particulars was sufficient, 
even though failing to state exact 
date of offense, was not error.—^State 
V. Russo, 142 A. 643, 49 R.I. 305. 
Seasonable approximation 
While the prosecution cannot be 
required to specify exact hour, day, 
or even week in which offense oc¬ 
curred, yet it should, with some rea¬ 
sonable approximation, and within 
limits less than a year, state such 
time, so that accused can reasonably 
prepare its defense. Accordingly, 
where railroad charged with permit¬ 
ting its trains to block street for 
unreasonable time on particular day 
and other days within preceding 
year, filed affidavit showing that an 
average of sixty-four trains passed 
over street daily, and sought bill of 
particulars indicating day and time 
of offense, and character and direc¬ 
tion of train, response, saying that 
commonwealth's witnesses could not 
state exact day or hour when street 
had been blocked, or give number or 
character or direction of travel of 
train, although they did remember 
that acts charged had occurred many 
times during year, was insufficient, 
and demurrer thereto properly sus¬ 
tained.—Commonwealth v. Louisville 
& N. R. Co., 276 S.W. 531, 210 Ky. 
629. 

32. U.S.—U. S. V. Glasser, C.C.A.ni., 

116 F.2d 690, certiorari granted 
Glasser v. U. S.. 61 S.Ct 835, 313 
U.S. 551, 85 L.Ed. 1513, reversed on 
other grounds 62 S.Ct 457, 315 U. 
S. 60, 86 luEd. 680, certiorari 

granted Kretske v. U. S., 61 S.Ct 
835, 313 U.S. 551, 85 L.Bd. 1515, 
affirmed 62 S.Ct 457, 315 U.S. 60, 
86 L.Ed. 680, and certiorari grant¬ 
ed Roth V. U. S., 61 S.Ct 835, SIS 
U.S. 651, 85 L.Bd. 1515, affirmed 62 
S.Ct 457, -315 U.S. 60, 86 L.Bd. 680 
—Stumbo V. U. S., C.C.A.Ky,, 90 
F.2d 828, certiorari denied 58 S.Ct 
382, 302 U.S. 755, 82 L.Bd. 684— 
U. S. V. Hosier, D.C.La., 50 P.2d 
971—Hoagland v. U. S., C.C.A-Cal.fc 
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of the charges against him as to have a reasonable 
opportunity to meet them;33 where a bill is suffi¬ 
cient to enable accused to prepare his defense with¬ 
out being misled or embarrassed, further particu¬ 
lars are unnecessary.^4 Where the bill of particu¬ 
lars as demanded discloses that the prosecution is 
without knowledge of a particular matter, a mo¬ 
tion for further particulars will be denied.^^ A 
reference to a paper filed in another court, of in¬ 
ferior jurisdiction, in which the details of the of¬ 
fense are stated, does not constitute the furnishing 
of a bill of particulars,^® but the bill is not defec¬ 
tive because as to certain requests it refers to the 
transcript of a former trial.®^ 


Discretion of court. The determination of 
whether the bill is sufficient rests within the discre¬ 
tion of the trial court.®^ 

Construction. A bill of particulars must be read 
as a w^hole.3^ It must be fairly construed^® and in 
the light of the language of the indictment.4i 

d. Effect of Bill 

A bill of particulars ordinarily is not a part of the 
indictment or information although the prosecution usual¬ 
ly is confined In its proof to the transactions set out in the 

bin. 

A bill of particulars ordinarily is not a part of an 
indictment or information,42 or a substitute there- 


28 F.2d 871—^Rubio v. U. S., C.C.A. 
Cal., 22 F.2d 766, certiorari denied 
48 set. 213, 276 U.S. 619, 72 L. 
Ed. 734—Cain v. U. S., C C.A.Minn., 
19 F.2d 472—U. S. v. General Pe¬ 
troleum Corporation of California, 
D.C.Cal., 33 F.Supp. 95. 

Ill.—^People V. Westrup, 25 N.E.2d 
16, 372 Ill. 517, certiorari denied 
Westrup V. People of State of ^ Il¬ 
linois, 60 S.Ct 1089, 310 U.S. 642, 
84 Ij.Ed. 1410—^People v. Diekel- 
mann. 11 N.B.2d 420, 367 Ill. 372— 
People V. Bain, 195 N.E. 42, 359 
Ill. 455, reversing 274 Ill.App. 215. 
La.—State v. Alvarez, 162 So. 725, 
182 La, 90'8—State v. Lee, 139 So. 
302, 173 La. 966—State v. Malone, 
112 So. 404, 163 La. 525—State v. 
Dison, 110 So. 642, 162 La. 437— 
State V. Robertson, 103 So. 821, 
158 La, 300. 

Mass.—Commonwealth v. Hayes, 40 i 
N.E. 2d 27, 311 Mass. 21—Common¬ 
wealth V. Lammi, 37 N.E.2d 250, 
310 Mass. 159—^Commonwealth v. 
St. John, 159 N.E. 599, 261 Mass. 
510. 

Mich.—People v. Ruthenberg, 201 N. 
W. 358, 229 Mich. 315, error dis¬ 
missed Ruthenberg v. People of 
State of Michigan, 47 S.Ct. 470, 
273 U.S. 782, 71 L.Bd. 890. 

N.J.—State V. Claypoole, 137 A. 893, 

5 N.J.Misc. 627, affirmed 140 A. 921, 
104 N.J.Law 446. 

N.T.—People v. Rubin, 11 N.Y,S.2d 
405, 170 Misc. 969—People v. Rog¬ 
ers, 270 N.T.S. 63, 150 Misc. 753- 
People V. Florence, 262 N.T.S. 775, 
146 Misc. 735, modifying 261 N.T. 

S. 803, 146 Misc. 152—People v. 
Flinn, 261 N.T.S. 654, 146 Misc. 
423—People v. Schubert, 251 N. 

T. S. 390, 140 Misc. 689—People v. 
Parkinson, 43 N.T.S.2d 690—Peo¬ 
ple v. Parkinson, 41 N.T.S.2d 331. 

Ohio.—State v. Hahn, 17 N.B.2d 392, 
59 Ohio App. 178, appeal dismissed 
14 N.E.2d 354, 133 Ohio St 440, 
appeal dismissed Hahn v. State of 
Ohio, 59 S.Ct 75, 305 U.S. 657, 83 
LuBd. 351. 

Utah.—^State v. Jameson, .184 P.2d 
173, 175, citing Ooxpvs Juris. 

81 O.J. p 752 note 78. 


33. Mass.—Commonwealth v. Hayes, 
40 N.B.2d 27, 311 Mass. 21—Com¬ 
monwealth V. Wakelm, 120 N.E. 
209. 230 Mass. 567. 

Va.—Bell V. Commonwealth, 195 S.B. 
675, 170 Va. 697. 

W.Va.—State v. Koski, 133 S.B. 79, 
101 W.Va. 477. 

34. Md.—Delcher v. State, 158 A. 37, 
40, 161 Md. 475, citing Coipns Jo- 
xis. 

Mass.—Commonwealth v. Giacomaz- 
za, 42 N.B.2d 506, 311 Mass. 456— 
Commonwealth v. Mannos, 40 N. 
E.2d 291, 311 Mass. 94. 

31 C.J. p 762 note 79. 

35. BHL having stated that instm- 
ment nsed was maknown, accused’s 
motion for further particulars was 
properly denied.—Commonwealth v., 
Hebert, 163 N.E. 189, 264 Mass. 571. 

3S. Pla.—Thalheim v. State, 20 So. 

938. 38 Fla. 169. 

37. U.S.—Shreve v. U. S., C.C.A. i 
Ariz., 103 F,3d 796, certiorari de¬ 
nied 60 S.Ct 84, 308 U.S. 570, 84 
L.Bd. 479. 

sa U.S.—Stumbo V. U. S., C.C.A. 
Ky., 90 P.2d 828, certiorari denied 
58 S,Ct. 282, 302 U.S. 755, 82 L.Ed. 
584. 

Mass.—Commonwealth v. Giacomaz- 
za, 42 N.E.2d 506, 311 Mass. 456— 
Commonwealth v. Hayes, 40 N.E. 
2d 27, 311 Mass. 21—Common¬ 

wealth V. Martin, 23 N.E.2d 876, 
304 Mass. 320. 

W.Va.—State v. Koski, 133 S.B. 79, 
101 W.Va. 477. 

31 C.J. p 752 note 80. 

1 39. Utah.—State v. Llngman, 91 P. 
2d 457, 97 Utah 180. 

40. Mass.—Commonwealth v. Hayes, 
40 N.E.2d 27, 311 Mass. 21. 

41. U.S.—Sawyer v. U. '8., CC.A. 
Minn., 89 F.2d 139. 

42. U.S.—U. S. V. McKay. D.C.MIch., 
46 F.Supp. 1001—U. S. V. Greve, D. 
C.N.T,, 12 F.Supp. 372. 

Colo.—Wnght V. People, 91 P.2d 499, 
502, 104 Colo. 336, 123 A.L.R. 474, 
quoting Corpus Juris. 

FlA.—Martin v. Karel, 148 So. 317,1 

IlOI 


106 Fla. 363—Smith v. State, 112 
So. 70, 93 Fla. 238. 
in. —^People V. Johnson, 1 N.E.2d 386, 
363 Ill. 45, reversing 278 Ill.App. 
204. 

Md.—Thomas v. State, 197 A. 296, 
173 Md. 676. 

N.J.—State V. Lang, 154 A. 864, 108 
N.J.Law 98—State v. Freulli, 119 
A. 787, 98 N.J Law 395. 

N.C.—State v. Cole, 163 S.E. 594, 202 
N.C. 592—State v. Beal, 154 S.E. 
604, 199 N.C. 278—State v. Wad- 
ford, 139 S.E. 60S, 194 N.C. 336— 
State V. Gulledge, 91 S.E. 362, 173 
N.C. 746. 

31 C.J. p 752 note 82. 

However, it has been stated that 
the bill of particulars when fur¬ 
nished becomes part of bill of in¬ 
dictment.—U. S. v. Flores, D.C.Pa., 

3 F Supp. 134, reversed on other 
ground- *53 SCt. 680, 289 U.S. 137, 77 
L.Ed. 1086. 

Variance between Indiotment bUl 
of particulars 

There was no fatal variance be¬ 
tween indictment, charging uttering 
and passing of forged note, and bill 
of particulars, reciting that the peo¬ 
ple would prove that accused caused 
forged note to be uttered and passed. 
—People V. Whltmer, 16 N.B.2d 757, 
369 Ill. 317, appeal denied Whltmer 
V. People of State of Illinois, 59 S.Ct. 
360, 305 U.S. 576, 83 L.Ed. 363, re¬ 
hearing denied 59 S.Ct 461, 306 U.S. 
667, 83 L.Ed. 1062. 

Ijx hTassachusetts 

(1) An indictment must be read 
with specifications which become a 
part of the ‘‘record,”—Common¬ 
wealth V. Albert, 29 N.E.2d 817, 307 
Mass. 239—Commonwealth v. Peakes, 
121 N.B. 420. 231 Mass. 449—Com¬ 
monwealth V. Howard, 91 N.E. 397, 
205 Mass. 128. 

(2) Specifications affect proof, 
hiode of trial, and indictment, and 
are part of record.—Commonwealth 
V. Snyder, 185 N.E. 376, 282 Mass. 
4tl, certiorari granted Snyder v. 
Commonwealth of Massachusetts, 54 
S.Ct 67, 296 U.S. 606, 78 L-Bd. 531, 
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for^3 or an amendment thereto.^^ Where an in¬ 
dictment sets forth all the essential elements of an 
offense, the filing of a bill of particulars under the 
order of the court does not usurp the functions of 
the grand jury.^^ 

A bill of particulars usually is not designed to up¬ 
hold an insufficient indictment, but only to be used 
where the indictment is sufficient on demurrer.^® 
It neither strengthens nor weakens an indictment 
or information.^'^ It cannot change the offense 
charged^^ or in any w’ay aid an indictment funda¬ 
mentally bad,^^ although it may remove an objec¬ 


tion on the ground of uncertainty-^® The bill, not 
being part of the record,®^ is not subject to demur¬ 
rer,®2 and will not be considered on the hearing of 
a demurrer.53 Hence an indictment good on its 
face is not thereby rendered demurrable®^ or sub¬ 
ject to a motion to quash.®® 

SJwrt form of indictment Where the short or 
simplified statutory form of indictment or informa¬ 
tion is used, according to some authorities the bill 
of particulars becomes a part of the record and is 
read with, and may support the indictment or infor¬ 
mation;®® but according to other authorities, while 


affirmed 54 S.Ct. 330, 291 U.S. 97. 78 
Hi £Id. 674, 90 oto 

(3) Deficiency in indictment, fail¬ 
ing to describe instrument used in 
alleged abortion, may be cured by 
bill of particulars.—Commonwealth 
V. Donoghue, 165 X.E. 413, 366 Mass. 
391. 

(4) Bill of particulars does not en¬ 
large scope of indictment, but only 
states more particularly acts consti¬ 
tuting offense.—Commonwealth v. 
Sacco, 151 N.E 839, 235 Mass. 369. 
Ul Montana 

(1) .A. bill of particulars may not 
be resorted to for the purpose of 
perfecting a defective information, 
but bill of particulars may be re¬ 
sorted to for purpose of clarifying 
general terms of the information.— 
State V. Wong Sun, 133 P.2d 761. 

(2) A bill of particulars granted 
to accused may be resorted to to 
support an information.—State v. 
Thierfelder, 132 P.2d 1035, 

(3) In a prosecution for sale and 
possession, an information alleging 
a sale on the same date as formerly 
alleged in a dismissed prosecution 
was cured by a bill of particulars 
furnished under Rev.Codes 1921, 5 
11078, apprising accused of a differ¬ 
ent date and buyer's name relied on. 
—State V. Knilans. 220 P. 91, 69 
Mont. 8. 

43. X.C.—State v. Wadford. 139 S. 
E. 60S. 194 N.C. 336. 

44. U.S.—U. S. V. Lynch. D.CLa,, 
11 F2d 298. 

Colo.—^Wright V. People. 91 P.2d 499, 
104 Colo. 335. 123 A.L.R. 474. 
N.C.—State v. Wadford. 139 S.R 608, 
194 N.C. 336. 

31 C.J. p 752 note S3. 

45. U.S.—U. S. V. Stobo, D.C.Dei.. 
251 F. 689. 

31 O.J. p 753 note 86. 

46. Ky.—Clary v. Commonwealth, 
173 S.W. 171, 163 Ky. 48. 

Md.—^Thomas v. State, 197 A. 296, 
302, 173 Md. 676, quoting Ck>rpii8 
Jaxis. 

47. Fla.—^Martin y. Karel, 143 So. 
317, 106 Fla. 363—Smith v. State. 
112 So. 70, 93 Fla. 238. 


Ill.—People V. Flynn. 31 N.R2d 591, 
375 Ill. 366, affirming 27 N’.R2d 
669, 305 llLApp. 619—People v. 
Westrup, 25 N.E.2d 16, 372 Ill. 
517, certiorari denied Westrup v. 
People of State of Illinois, 60 S. 
Ct. 1089, 310 U.S. 642, 84 L.Ed. 
1410. 

4a Colo—Wright V. People. 91 P.2d 
499. 104 Colo. 335, 123 A.L.R. 474. 
Md.—Thomas v. State, 197 A. 296, 
302. 173 Md. 676, quoting Corpus 
Juris. 

Utah.—State v. Spencer, 121 P.2d 
912, 101 Utah 287. denying rehear¬ 
ing 117 P-2d 455, 101 Utah 276— 
State V. Hill. 116 P.2d 392, 100 
Utah 456. 

Wash.—State v. Boone, 118 P. 46, 
65 Wash. 331. 

49. U.S.—WTiite v. U. S., C.C.A.Okl.. 
67 F.2d 71—Jarl v. U. S., C.C.A. 
Neb., 19 P.2d 891—U. S. v. Greye, 
D.C.N.T., 12 F.Supp. 372—U. S. y. 
Illlg, D.C.Pa., 288 F. 939. 

Fla.—Kittleson v. State, 9 So.2d 807. 
Ky.—Commonwealth v. Owens, 249 
S.W. 792, 198 Ky. 655. 

Md,—^Thomas v. State, 197 A. 296, 
173 Md. 676—State v. Lassotovitch, 
169 A. 362, 162 Md, 147—Delcher v. 
State, 158 A. 37, 41, 161 Md. 475, 
citing Corpus Juris. 

N.H.—State y. Liptzer, 10 A.2d 232, 
90 N.H. 395—State v. Gilbert. 194 
A. 728, 89 N.H. 134. 

N.J.—State V. FreuUl, 119 A. 787, 
98 N,J,Law 395. 

N.C.—State y. Wilson, 12 S.E.2a 664, 
218 N.C. 769—State y. Bverhardt, 
166 S.B. 738, 203 N.C. 610—State 

V. Cole, 163 S.E. 594, 202 N.C. 592— 
State V. Gulledge, 91 S.E. 862, 173 
N.C. 746. 

Tenn.—Stanley v. State, 104 S.W.2d 
819, 171 Tenn. 406. 

31 C.J. p 753 note 89. 

50. U.S.—Taran y. U. S., C.C.A. 
Mmn., 88 F.2d 54—Hill y. U. S., C. 
A.Md., 42 F.2d 812, certiorari de¬ 
nied 51 S.Ct. 87, 282 XJ.S. 884, 75 
L.Ed. 780—^Fisher v. U. S., C.C.A. 

W. Va., 2 F,2d 843, certiorari denied 
45 S.Ct. 128, 266 U.S. 629, 69 L.Ed. 
476. 

Md.—Thomas v. State, 197 A. 296, 

1102 


302, 173 Md. 676, quoting Corpus 
Juris. 

N.C.—State v. Wadford, 139 S.E. 608, 
194 N.C. 336. 

31 C.J. p 753 note 90. 

Where count in infonnatlon is 
seemiugly faulty because of duplici¬ 
ty, and, on accused's application, bill 
of particulars is furnished, showing 
that single, specific offense is relied 
on for conviction, it is not preju¬ 
dicial error to overrule motion to 
quash information on grounds of 
duplicity, or to refuse to require 
election by state as to which of of¬ 
fenses it will rely on for conviction. 
—Winkelmann v. State, 206 N.W. 
565, 114 Neb. 1. 

Bate 

Latitude in allegation of indict¬ 
ment for facilitating sale of unlaw¬ 
fully imported narcotics touching 
date of importation from July 1, 
1913, to June 10, 1931, was cured, 
if necessary by bill of particulars 
fixing date.—^Jindra v. U. S., C.C.A. 
Fla., 69 F.2d 429, certiorari denied 
54 S.Ct. 869, 292 U.S. 651, 78 L.Ed. 
1501. 

51. N.C.—State v. Wadford. 139 S. 

E. 608, 194 N.C. 336. 

31 C.J. p 753 note 91. 

62. N.C.—State v. Beal, 164 S.E. 604, 
199 N.C. 278—State v. Wadford, 
139 S.E. 608. 194 N.C. 336. 

31 C.J. p 753 note 92. 

53. U.S.—^U. S. V. Comyns, Wash., 
39 S.Ct. 98, 248 U.S. 349, 63 L.Ed. 
287—U. S. V. McKay, D.C.MIch., 
45 F.Supp, 1001. 

64. U.S.—U. S. V. Empire Hat & Cap 
Mfg. Co., D.C.Pa., 47 F.Supp. 395 
—U. S. V, Greve, D.GN.Y., 12 F. 
Supp. 372. 

Md.—Delcher v. State. 168 A. 37, 161 
Md. 475. 

N.J.—State V. Lang, 154 A. 864, 108 
N.J.Law 98. 

31 C.J. p 758 note 94. 

55. N.J.—State v. Lang, supra. 

31 C.J. p 753 note 35. 

56. La»—State v. McCranie, 187 So. 
278, 192 La. 163—State v. Smith, 
154 66. 625, 179 La. 614—State v. 
Lemoine, 162 So. 907, 178 Zia. 1070 
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the bill becomes a part of the record, it is not a part 

of the information.57 

Limitation as to proof. After the filing of the 
bill of particulars the prosecution is confined in 
its proof to the items therein set out.^S although it 
has been held that, where an information is sworn 
to positively, its scope is not limited or controlled 
by the fact that it is accompanied by a bill of par- 
ticulars.s^ The right of accused to rely on a bill 
of particulars as limiting the scope of the evidence 
may be'waived by failure to call attention thereto 
until the close of the arguments or the trial^o A 


bill of particulars as to one count does not limit 
the scope of the evidence as to other counts.®^ 

e. Procedure 

An application for a bill of particulars must be timely 
made and should specifically mention the particulars de¬ 
sired. 

Unless a bill of particulars is demanded by ac¬ 
cused, it need not be required.®^ The application 
must be timely made.®3 The motion ordinarily 
must be made before plea to the merits,®^ or be¬ 
fore trial.®® The application or motion for a bill 


—State V. Miller, 127 So. 361, 170 
La. 51—State v. De Arman, 95 So. 
803, 153 La. 345. 

Mich.—People v. Tenerowlcz, 253 N. 

W. 296, 266 Mich. 276. 

N.T.—People V. Bogdanoff, 171 N.B. 
890, 254 N.Y. 16, 69 A.L.R. 1378— 
People V. Farley, 298 N.T.S. 876, 
252 App.Div. 811, affirmed 14 N.B. 
2d 190, 277 N.Y. 617—People v. 
Horvatt, 261 N.Y.S. 303, 237 App. 
Div. 289, affirmed People v. Man- 
gan, 188 N.B. 41, 262 N.Y. 508— 
people V. Florence, 262 N.Y.S. 775, 
146 Mlsc. 735, modifying 261 N.Y.S. 
803, 146 Mlsc. 152. 

Short or simplified forms of indict¬ 
ments generally see supra SS 35, 
90. 

**If an indictment or information 
be deemed insufficient, we have pro¬ 
vided by rule that the defendant may 
call for a bill of particulars. This 
protects the rights of the accused. 
This bill of particulars must state 
as much as may be necessary to give 
the defendant and the court reason¬ 
able information as to the nature 
and character of the crime charged. 
This bill of particulars becomes a 
matter of record. The information 
and bill of particulars can be read 
together.*'—State v. Roy, 60 P.2d 646, 
657, 40 N.M. 397. 

57. Utah.—State v. Spencer, 121 P. 
2d 912, 101 Utah 287, denying re¬ 
hearing 117 P.2d 455, 101 Utah 276 
—State V. Jessup, 106 P.2d 969, 
98 Utah 482—State v. Solomon, 71 
P.2d 104, 93 Utah 70. 

58. U.S.—^U. S. V. Glasser. C.C.A. 
IlL, 116 F.2d 690, certiorari grant¬ 
ed Glasser v. U. S., 61 S.Ct. 835, 
313 U.S. 551, 85 L.Bd. 1515, re¬ 
versed on other grounds 62 S.Ct. 
457, 815 U.S. 60, 86 L.Ed. 680, cer¬ 
tiorari granted Kretske v. U. S., 
61 S.Ct 835, 313 U.S. 551, 85 L. 
Bd. 1615, affirmed 62 S.Ct. 457, 
315 U.S. 60, 86 L.Bd. 680, and 
certiorari granted Roth v. U. S., 
61 S.Ct 835, 313 U.S. 561, 86 L.Bd. 
1515, affirmed 62 S.Ct. 467, 315 
U.S. 60, 86 L.Bd. 080—U. S. v. 
McKay, D.C.Mich., 45 F.Supp. 1001 
—U. S. V. Kesbler, D,C.N.T., 43 F. 
Supp. 408. 


Fla.—Martin v. Karel, 143 So. 317, 
106 Fla. 363—Smith v. State, 112 
So. 70, 93 Fla. 238. 

Ill.—People V. Westrup, 26 N.B.2d 
16, 372 Ill. 517, certiorari denied 
Westrup V. People of State of Illi¬ 
nois, 60 S.Ct. 1083, 310 U.S. 642, 84 
L.Ed. 1410—People v. Whitmer, 16 
N.E.2d 767, 369 Ill. 317, appeal de¬ 
nied Whitmer v. People of State of 
Illinois, 59 S.Ct. 360, 305 U.S. 576, 
83 L.Ed. 363, rehearing denied 59 
S.Ct. 461, 306 U.S. 667, 83 L.Ed. 
1062—People v. Bain, 196 N.B. 42, 
359 Ill. 455, reversing 274 Ill.App. 
216—People v. Parker, 189 N.B. 
362, 366 Ill. 268—People v. Kings¬ 
bury, 186 N.B. 470, 353 Ill. 11— 
People V. Ervin, 174 N.B. 629, 342 
Ill. 421. 

Iowa.—State v. Schuling, 250 N.W. 

688. 216 Iowa 1426. 

La,—State v. Smith, 154 So. 626, 179 
La, 614. 

Mass.—Commonwealth v. Hayes, 40 
N,B.2d 27, 311 Mass. 21—Common¬ 
wealth V. Albert, 29 N.B.2d 817, 
307 Mass. 239—Commonwealth v. 
Haywood, 141 N.B. 671, 247 Mass. 
16, 

Mont.—State v. Sedlacek, 239 P. 1002, 
74 Mont 201. 

N.C.—State v, Davis, 164 S.E. 737, 
203 N.C. 13, 35, certiorari denied 
Davis V. State of North Carolina, 
53 S.Ct. 96, 287 U.S. 649, 77 LBd. 
661—State v, Wadford, 139 S.B. 
608, 194 N.C. 336. 

Pa.—Commonwealth v. Michel, 29 Pa, 
Dist 423. 

Utah.—State v. Spencer, 117 P.2d 
465, 101 Utah 274, rehearing denied 
121 P.2d 912, 101 Utah 287. 

Ya,—Webster v. Commonwealth, 127 
S.B. 377, 141 Va, 689. 

31 C.J. P 753 note 96—12 C.J. p 
626 note 63. 

Issues, proof, and variance see in¬ 
fra §§ 244-270. 

59. Kan.—State v. Hargis, 118 P. 
699, 85 Kan. 873. 

60. Mich.—^People v. Lay, 160 N.W. 
467, 193 Mich. 476. 

61. HL—People v. Bush, 160 Ill.App. 
48. 

62. U.S.—^Martin v, U, S., C.C,A. 
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Tenn., 20 F.2d 785—Case v. U. S., 
C.C.A.Or., 6 P.2d 530. 

Ark.—Craig v. State, 114 S.W.2d 
1073, 195 Ark. 925. 

La.—State v. Vmzant 7 So 2d 917, 
200 La, 301—State v. Dark. 196 
So. 47, 195 La, 139. 

N.C.—State v. Switzer, 121 S.E. 43, 
187 N.C. 88—State v. Hedgecock, 
117 S.R 47, 185 N.C. 714. 

Utah.—State v. Bleazard, 133 P.2d 
1000, 103 Utah 113. 

31 C.J. p 753 note 2. 

Amendment of bill see infra § 243. 
Waiver 

By going to trial without asking 
for bill of particulars, accused 
waived right thereto.—State v. An¬ 
derson, 114 So. 598, 164 La, 696. 
Inaction of accused after requestiiig 
bill 

Trial Judge’s holding that status 
of one defendant, requesting bill of 
particulars and doing nothing fur¬ 
ther until trial some months later, 
should be considered same as other 
defendants not requesting bill, was 
not prejudicial error.—^People v. Ten- 
erowicz, 253 N.W. 296, 266 Mich. 276. 

63. U.S.—Wilson v. U. S., C.CjLGa,, 
69 P.2d 1, certiorari denied 53 S. 
Ct. 81, 287 U.S. 623, 77 L.Ed. 640 
—Filiatreau v. U. S., C.C.A.Ky., 
14 F.2d 659. 

Mont.—State v. Robinson, 96 P.2d 
265, 109 Mont. 322. 

64. Fla,—Craig v. State, 116 So. 
272, 95 Fla, 374. 

YT.Va,—State v. Bierce, 169 S.H 478, 
113 W.Va. 649—State v. Wolfe, 168 
S.B. 666, 113 W.Va, 469. 

31 C.J. P 763 note 3. 

However, it has been held that ac¬ 
cused by entering a plea of not 
guilty did not "waive” his right to 
thereafter demand a bill of particu¬ 
lars.—State ex rel. Wong Sun v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Lewis and Clark County, 
113 P.2d 996, 112 Mont. 163. 

65. U.S.—^Barnard v. U. S., C.C.A, 
Cal., 16 F.2d 461, 463, citing Cor¬ 
pus Juris, and certiorari denied 
47 S.Ct. 675, 274 U.S. 736, 71 L,Bd, 
1316, and Dunn v. U. S., 47 S.Ct. 
676, 274 U.S. 736, 71 L.Ed. 1316— 
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of particulars should be in writing,verified by 
affidavit,®^ and should specially point out all the 
particulars desired.®® 

It is within the discretion of the court to pre¬ 
scribe the manner and the time in which the bill 
is to be furnished prior to the trial.®® The prose¬ 
cution should not be required to respond to the mo¬ 
tion until it can obtain the presence of its witness¬ 
es, from whom it may ascertain the particular facts 
to be relied on;"® accused has no ground to com¬ 
plain of the tardy furnishing of a bill of particu¬ 
lars by the state after he announced ready for trial, 
when he did not thereupon move for a postpone¬ 
ment of the trial.71 Where a bill of particulars 


covers a particular transaction, but counsel deems 
it insufficient fully to explain the transaction, it is 
his duty to ask for a more specific bill of particu- 
larsJ2 Where a bill of particulars is furnished to a 
defendant at his request, it is too late at the trial to 
object to its insufficiency.^® 

Motion to strike item from bill. Where the bill 
of particulars is not a part of the pleadings, it is 
doubtful whether an objection can be made to any 
item of the bill by a motion to strike the itemj^ 

Renewal of application. On denying an applica¬ 
tion for a bill of particulars the court may grant 
leave to renew it^® 


VL JOINDER OF PARTIES 


§ 157. In General 

Subject to some exceptions, ordinarily parties jointly 
concerned in the same offense may be indicted Jointly 
or separately. 


Save in the case of those offenses which cannot 
be committed singly, considered infra § 158, and of 
those which cannot be committed by two or more 


Filiatreau v. U. S., C.C.A.Ky., 14 
F.2d 659. 

Fla.—Skipper v. State, 153 So. 853, 
114 Fla. 312, appeal dismissed 
Skipper v. State of Florida, 55 S. 
Ct 76, 293 U.S. 517, 79 L.Ed. 631. 
Pa.—Commonwealth v. Shoener, 25 
Pa.Super. 526. 

KatloB made on day of txlal may¬ 
be denied. 

U.S.—Wainer v. U. S., C.C.A.W1S, 82 
F.2d 305, certiorari grranted 56 S. 
Ct. 956. 298 U.S. 652, 80 L.Ed. 1380, 
affirmed 57 SCt. 79, 299 U.S. 92. 
81 L-Bd. 58—Barnard v. U. S., C.C. 
A.Cal., 16 F.2d 451, certiorari de¬ 
nied 47 act. 675, 274 U.S. 736, 
71 U.Ed. 1316, and Dunn v. U. S., 
47 act 575, 274 U.S. 736. 71 L.Bd. 
1316—Hawkins v. U. S., C.C.A.Ind.. 
14 F.2d 596, certiorari denied 47 S. 
Ct 337, 273 U.S. 740. 71 UEd. 868. 
Ariz.—State v. Benham, 118 P.2d 91, 
58 Aria 129. 

Applicatloii one day before trial 
may be refused at discretion of 
court.—Todd v. U. S., O.C.A.Fla., 48 
F.2d 530. 

mfonnation supplied orally 
Where defendants' counsel had en¬ 
tire -week within which to seek in¬ 
formation concemlnsr case and ask 
for bill of particulars and request 
for bill of particulars was not made 
until date of trial and, on making the 
request, information then sought was 
immediately given orally by govern¬ 
ment counsel and the district court 
expressly limited bounds of prosecu¬ 
tion to the information thus given 
to defendants, the failure to grant 
the motkxk for bill of particulars 
was not an abuse of discretion.— 
Adams v. U. S., C.O.A.Ga., 128 F.2d 
820. 


68 , Del.—State v. McDaniel, 64 A. 
1056, 20 Del. 96. 

67. Fla.—Howell v. State, 187 So. 

163, 136 Fla. 582—Crawford v. 

State. 123 So. 567, 98 Fla. 162. 

W'.Va.—State v. McCoy, 7 S E.2d 89. 
122 W.Va. 54, certiorari denied Mc¬ 
Coy V. State of West Virginia, 61 
S.Ct. 69, 311 U.S. 683. 85 D-Bd. 
471. 

31 C.J. p 753 note 6. 

Showing of necessity 
The application must be accom¬ 
panied or supported by a showing 
that the bill is necessary for the 
proper administration of Justice.— 
Craig V. State, 116 So. 272, 95 Fla. 
374—^E3atman v. State, 37 So. 576, 
48 Fla. 21. 

68, Fla—^Howell v. State, 187 So. 
163, 136 Fla 582. 

31 C.J, p 754 note 7. 

Denial of vague, meager, and gen- 
eral motion for bill of partionlars, 
in absence of injury or prejudice, 
will not be held abuse of discretion. 
U. S.—Miller v, U. S,. C.C.A.Pa., 50 
F.2d 505, certiorari denied 52 S.Ct. 
31, 284 U.S. 651, 76 KEd. 552, and 
followed in Piazza v. U. S., C.C.A. 
N.Y., 69 F.2d 1071. 

Fla—Suarez v. State, 115 Sb. 619, 
95 Fla 42. 

69- Wis,—State ex reL Drew v. 
Shaughnessy, 249 N.W. 522, 212 
Wis, 322, 90 A.D.R. 368. 

TO- Ky. —Commonwealth v. Chesa¬ 
peake & O. R. Co., 110 S.W. 263, 
128 Ky. 749. 33 Ky.Ii. 92. followed 
in Southern R. Co. in Kentucky v. 
Commonwealth, 110 S.W. 265. 33 

Ky.l4. 262. 

Depositions of nonresident witnesses 

Where state could not furnish fur¬ 
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ther particulars to accused until it 
had first ascertained particulars by 
taking depositions of nonresident 
witnesses, it was proper for court to 
defer furnishing of bill of particu¬ 
lars until state completed taking tes¬ 
timony on depositions.—State ex rel. 
Drew v. Shaughnessy, 249 N.W. 622, 
212 Wis. 322, 90 A.L.R. 368. 

71. La—State v. Crudupt, 67 So. 
364, 136 La 555. 

72. Idaho.—State v. Neil, 74 P.2d 
586, 587, 58 Idaho 359, citing Gor- 
pns giuls. 

Ill.—People V. Bain, 195 N.E. 42, 
369 Ill. 455, reversing 274 Ill.App. 
215. 

La—State v. Tucker, 108 So. 419, 161 
La 214. 

Pa—Commonwealth v. Lenhart, 40 
Pa.Super. 572. 

Demand not made until cause was 
moved for trial was too late, not 
having been "promptly" made.—State 
V. Claypoole, 137 A. 893, 5 N.J.Misc. 
627, affirmed 140 A. 921. 104 N.J.Law 
446. 

73. Pa—Commonwealth v. Swift, 44 
PaSuper. 546, 651. 

74b Pla—Middleton v. State. 76 So. 
785, 74 Fla 234. 

75. Where motion was vague, court 
committed no error in denying it 
with leave to renew it at a time 
and under circumstances by which 
it could be shown that the informa¬ 
tion in the indictment was less than 
that which should have been given. 
—Miller V. U. S., C.C.A.Pa, 60 F,2d 
505, certiorari denied 52 S.Ct. 31, 
284 U.S. 651, 76 L.Ed. 562, and fol¬ 
lowed inf Piazza v. U. S., CC.A.N.Y., 
.59 F.2d 1071. 
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persons jointly, considered infra § 159 (b), parties 
jointly concerned in the same offense may be in¬ 
dicted jointly or separately.*^® Separate indict¬ 
ments for the same offense need not allege that the 
offense was joint.77 

§ 158. Necessity of Joint Indictments 

a. In general 

b. Principals and accessaries 

a. In General 

Although ordinarily It is not essential Jointly to In¬ 
dict offenders committing a single crime, according to 
some authorities, where the offense cannot be committed 
by one person aione. It cannot be the basis of an in¬ 
dividual indictment. 

While as a general rule in the prosecution of a 
single crime the state may charge the perpetrators 
severally or jointly, as stated supra § 157, it is not 
necessary that they be indicted jointly,^® and sepa¬ 
rate indictments or informations may be filed 
against defendants jointly held for the same of¬ 
fense,*^® even though accused on his preliminary ex¬ 
amination was charged jointly with another in the 
commission of the offense,®® The several partici¬ 
pants in a crime may be proceeded against jointly 
or severally at the election of the prosecuting au- 
thority.®^ It has been stated, however, that joint 
offenders committing the same act must be charged 
in the same count of the same indictment,and 
there are some offenses which cannot be committed 
by one person, and hence cannot be made the basis 
of an individual indictment.®® In some jurisdic¬ 
tions the participants in the crime of lewd and las¬ 


civious cohabitation must be joined in the same in¬ 
dictment or information,unless one of them is 
unknown or since dead.®® The parties to an act 
of adultery, although each is guilty of a crime, may 
be indicted separately.®® Similarly, although there 
must be two parties to the offense, it is not nec¬ 
essary in charging the crime of incest that the par¬ 
ties shall be jointly indicted;®*^ and, even though 
there must be concurring assent to the offense, one 
party may be indicted and tried and convicted alone 
for the offense, and it is not necessary that both 
parties shall be guilty of the offense before one of 
them may be convicted.®® It has been held in a 
prosecution for incest that, while one of the par¬ 
ties may be tried separately and convicted and sen¬ 
tenced before the trial of the other, yet the crime 
should be charged as a joint crime, whether or not 
the parties are prosecuted in the same indictment.®® 

Statutes requiring the finding of but one indict¬ 
ment against two or more persons jointly concerned 
in the same offense are not construed to prevent 
the bringing of separate indictments when good 
reason exists,®® such statutes being held merely di¬ 
rectory and for the purpose of decreasing costs.®^ 

h. PrincipaJs and Accessaries 

One aiding and abetting in the commission of a crime, 
or an accessary or principal In the second degree gen¬ 
erally need not be jointly indicted with others, although 
there is authority requiring that, where one is charged 
with aiding and abetting In a crime, the principal must 
also be charged In the same Indictment. 

As a general rule, one aiding and abetting in the 
commission of a crime may be separately indicted 


76. Ga.—Bruno v. State, 5 S.E.Sd 
876, 189 Ga. 74—^Hamilton v. State, 
187 S.E. 594, 54 Ga.App. 249. 

Iowa.—State v. Bittner, 227 N.W. 
601, 209 Iowa 109. 

Mo.—State v. Clymer, 159 S.W.2d 
808, 810, QuotinsT Ccxprui Juris. 

31 C.J. p 754 note 16. 

Form and sufficiency of Joint in¬ 
dictment srenerally see supra 9 146. 
Under statutes so providin^r, all 
who are jointly concerned in the 
commission of an offense should be 
included in one indictment or Infor¬ 
mation.—State V. Lando, Mo., 300 S. 
W. 767. 

77. U.S.—U. S. V. Holland, D.C., 26 
F.Cas.No.16,377, 8 Cranch C.C. 264. 

Ga.—Bullard v. State, 128 S.B. 920, 
34 Ga.App. 198. 

78. U.S.—Alexander v. U. S., C.C.A. 
Mo., 95 F.2d 873, certiorari denied 
59 S.Ct. 99, 305 U.S. 637, 83 L.Ed. 
409, Debeh v. U. S., 69 S.Ct. 99, 
305 U.S. 637,, 83 L..Bd. 409, and 
Lindsay v. U. S., 69 S.Ct. 100, two 
cases, 305 U.S.: 637, 83 L.Ed. 409, 

42 C.J.S.—70 


and 59 S.Ct. 100, 305 U.S. 637, 
83 L.EcL 410. 

N.J.—State V. Glarrison, 33 A.2d 113, 
130 N.J.Law 350. 

79. Ga,—Snead v. State, 139 S.B. 
812, 165 Ga. 44. 

31 C.J. p 764 note 19. 

80. Nev.—State v. Nye County Fifth 
Judicial Bist. Ct. 174 P. 1023, 42 
Nev. 218. 

81. La.—State v. Pujol, 166 So. 182, 
180 La. 82. 

2 C.J. p 20 note 38. 

Discretionary 

It is within the discretion of the 
prosecuting attorney to decide 
whether or not it is expedient to in¬ 
dict defendants jointly.—^Appeal of 
Franklin, 29 A. 912, 163 Pa. 1—18 C. 
J. p 1315 note 54. 

82. U.S.—^U. S. T. Mullen, B.C.La., 
7 P.2d 244. 

83. Ala.—^Lindsey v. State, 48 Ala. 
169.^ 

31 C.J. p 754 note 21. 
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Necessity of joining alleged co-con¬ 
spirators see Conspiracy § 82. 

8 t Kan.—State v. Hook, 46 P. 44, 
4 Kan.App. 451. 

36 C.J. p 1041 note 20. 

85. Mich.—^Delany v. People, 10 
Mich. 241. 

86 . Iowa.—State v. Rounds, 210 N. 
W. 542, 202 Iowa 634. 

2 C.J. p 20 note 37. 

87. lowcL—State v. Kimble, 78 N.W. 
348, 104 Iowa 19. 

31 aJ. p 382 note 47. 

8 ft CaL—People v. Patterson, 36 P. 

436, 102 Cal. 239. 

31 C.J. p 382 note 48. 

89. Ind.—^Baumer v. State, 49 Ind. 
544, 19 Am.R. 691. 

31 C.J. p 382 note 50. 

90. Pa.—Commonwealth v. Kreisher, 
79 Pa.Super. 428. 

31 C.J. p 754 note 30. 

91- Pa.—Commonwealth v. Kreisher, 
79 Pa.Super. 428. 

Tenn.—State v. Davis, 2 Sneed 275. 



§ 159 


INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


as a principal, ^2 this being particularly true under 
statutes making aiders and abettors principals and 
indictable and punishable as such, and a person 
who was present aiding and abetting the actual per¬ 
petrator of the crime may be indicted without join¬ 
ing others with him where the offense charged is 
a misdemeanor, or even where the offense charged 
is a felony.®^ Principals in the second degree need 
not be indicted jointly, nor need they be indicted 
with the principal in the first degree.^® On the 
other hand, there is authority to the effect that, in 
order to convict one of aiding and abetting in a 
crime, it is necessary either to charge the principal 
with him in the indictment,^® or as appears supra § 
147, the name of the principal should be alleged to 
be unknown. 

§ 159. Propriety o£ Joint Indictments 

a. In general 

b. Offenses which cannot be committed 

jointly 


c. Different and distinct offenses 

d. Joinder of principals and accessaries, 

or principals in second degree 

e. Joinder of husband and wife 

a. In General 

When an offense is one which may be committed by 
more than one person at the same time, the several per- 
sons engaged in its commission may be Jointly charged, 
even though subject to different punishments for the of¬ 
fense. 

When an offense is one which may be committed 
by more than one person at the same time, the sev¬ 
eral persons engaged in its commission may be 
jointly charged.®^ Otherwise stated, the rule is 
that, where the offense charged arose wholly from 
the joint act of all defendants and was criminal in 
itself, without any regard to any personal and par¬ 
ticular default of each of those accused, the indict¬ 
ment or information may charge the defendants 
jointly.®® Joinder of defendants has been held 
proper in prosecutions for adultery,®® conspiracy,^ 
election law violations,^ fornication,® frequenting an 


92. lia.—State v. Asbworth, 71 So.' 
860, 139 La. 590. 

Aiders and abettors as principals 
see Criminal Law § 87. 

Necessity for indicting as acoessary 
An accessary before the fact may 
be indicted either with the princi¬ 
pal or separately; in either case he 
must be indicted as accessary, and 
not as principal.—State v. Roberts, 
40 S.E. 484. 50 W.Va. 422. 

93. Lf.S.—Collins v. U. S., C.C.A. 
Iowa, 20 F.2d 574. 

Ark.—Pritchett v. State, 254 S.W. 
544, 160 Ark. 233. 

Ky.—Wingrfleld v. Commonwealth, 
246 S.W. 822, 197 Ky. 331. 
Statutory abolition of distinction be¬ 
tween principals in first and sec¬ 
ond desrrees see Criminal Law § 
82. 

94. S.C.—State v. Hunter, 60 S.E. 
240, 79 S.C. 73. 

95. U.S.—U. S. V, Hunter, D.C., 26 
P.Cas.No.15.425. 1 Cranch C.C. 446. 

96. Ky.—Taylor v. Commonwealth, 
90 S.W. 681, 28 Ky.L. 819. 

31 C.J. p 754 note 23. 

97. U.S.—U. S. V. Glass. D.C.Ky., 
30 F.Supp. 397. 

Cal.—People v. Kaye, 111 P.2d 679, 
43 Cal.App.2d 802. 

Ga.—Bruno v. State, 5 5.E.2d 376, 
189 Ga. 74—Bullard v. State, 128 S. 
E. 920, 34 Ga.App. 198. 

Ill.—People V. Musial, 182 N.E. 608, 
349 Ill. 516. 

Iowa.—State v. Bittner. 227 N.W. 
601, 209 Iowa 109. 

Ky.—Deaton v. Commonwealth, 156 
S.W.2d 94, 288 Ky. 246. 

Mo.—State v. Lando, 300 S.W. 767. j 
N.J.—State V. Ellenstein, 2 A.2d 454, | 


121 N.J.Law 304—State v. Seid-‘ 
man, 152 A. 861, 10? N.J.Law 204, 
affirmed State v. Fischman, 156 A. 
678, 108 N.J.Law 550. 

Tex.—Pierce v. State, 38 S.W.2d 589, 
117 TexCr. 58. 

31 C.J. p 754 note 32. 

Discretion of court to grrant separate 
trial to defendants Jointly indicted 
see Criminal Law § 938. 

Same evidence 

*‘The general rule as to the Joinder 
of defendants ... Is, that where 
the same evidenee, as to the act 
which constitutes the crime, applies 
to two or more, they may be Jointly 
indicted.”—State v. Blackley, 70 P. 
2d 799, 801, 191 Wash. 23. 

Matters not effecting' Joinder 

(1) The fact that the trial court 
might believe that defendants whose 
sepai^te acts each contributed to 
consummation of a single crime 
should not be tried together would 
not preclude charging them in the 
same Information.—State v. Black¬ 
ley, supra. 

(2) Indictment charging two de¬ 
fendants with operating automobile, 
killing another, did not show as mat¬ 
ter of law that Joint control was 
physical impossibility, to preclude 
Joinder of defendants.—^People v. 
Butler. 233 N.T.S. 666. 133 Misc. 
658. 

(3) A Joinder ©f two defendants, 
whose separate acts each contributed 
to the consummation of a single 
crime, in the same information, was 
not objectionable because, if tried 
together, evidence introduced might 
be admissible agralnst one and not 
the other, since in such case the ap- 
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plicablllty of the evidence was con¬ 
trollable by proper instructions.— 
State V. Blackley, supra. 

(4) The diflaculty of obtaining a 
fair and impartial trial under indict¬ 
ment in one count only charging 
several defendants with treason 
manifested by numerous overt acts, 
not all of which were participated in 
by aJl defendants, was not properly 
directed at legality of the indict¬ 
ment.—U. S. V. Haupt, C.CA.I11., 136 
F.2d 661, reversing, D.C., 47 F.Supp. 
836, supplementing 47 F.Supp. 832. 

(5) Other matters see 3l C.J. p 
754 note 32 [a]-[c]. 

98. Mo.—State v. Hudson, 259 S.W. 
877. 214 Mo.App. 260. 

99. Wash.—State v. Nelson, 81 P. 
721, 39 Wash. 221. 

2 C.J. p 20 note 38. 

1. Joinder of pubUo offleials and prl- 
-vata isLdlviaiials 

(1) There is no Impropriety in 
Joining in one indictment a charge 
of eonspiracy against private in¬ 
dividuals and against officers of the 
government where such indictment 
IS based entirely on the sajne statute. 
—^U. S. V. Yan Leuven. D.C.Iowa, 62 
F. 62—12 CJ. p 613 note 59. 

(2) It makes no difference that the 
official might have been indicted un¬ 
der another statute.—Grunberg v. U. 
S., Mass., 145 F. 81, 76 C.C.A. Si¬ 
ll. S. V. Boyden, O.CvMass.. 24 F.Oas. 
No.14,632. 1 Lowell 266. 

S. P6L—Commonwealth v. Boyle, 3 
Pa.Dist 591, 14 Pa.Oo. 561. 

26 O.J. p 285 note 79. 

3. S.C.—State v. Sauls, 56 SJS. 1‘7, 
70 S.O. 893. 

26 C.J. p 996 note 79. 
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opium den,'* gaming,5 keeping a disorderly house,® 
larceny,^ lewd and lascivious cohabitation,8 libel 
or slander,^ robbery,violation of Federal Anti- 
Trust Act,^i and many other offenses which may 
be committed by persons acting in concert.^^ Xhis 
rule applies, although defendants are subject to dif¬ 
ferent punishments for the offense or the same 
measure of punishment cannot be inflicted on both 
defendants.^® It is held on the one hand that sev¬ 
eral defendants whose separate acts together con¬ 
stitute a single crime may be joined,and on the 
other that, where the offense does not wholly arise 
from the joint act of all the defendants, but from 
such act joined with some particular act or omis¬ 
sion of each defendant, without which it can be no 
offense, the indictment must charge them several- 
ly.15 Under a statute imputing to a corporation the 
wrongful act of its agent, the corporation and its 
agents may be joined in a single indictment for the 
offense denounced by the statute.^® 

b. Offenses Which Cannot Be Committed Jointly 

There can be no Joinder of defendants in the same 


indictment of an offense which is of Its nature several 
and distinct to such a degree,that it cannot be committed 
by two or more jointly, but this rule is not applieable to 
Joinder of an accessary or principal in the second degree 
with the principal in the first degree. 

Where an offense is of its nature several and 
distinct to such a degree that it cannot be commit¬ 
ted by two or more jointly, it of course follows that 
there can be no joinder of defendants in the same 
indictment.i7 is improper, therefore, to charge 
two or more men in the same indictment or infor¬ 
mation with the joint commission of entirely sepa¬ 
rate and independent acts of rape, although they 
were committed in close succession.^® The weight 
of authority is to the effect that perjury is a dis¬ 
tinct offense which can be committed only by an 
individual in his individual capacity and that ordi¬ 
narily two or more persons cannot be joined in a 
single charge of perjury.^® Exceptions are made, 
however, where the offense consists of the swear¬ 
ing to one joint false affidavit by two or more per¬ 
sons at the same time®® or where one makes the 
false affidavit while another is standing by instigat¬ 
ing him.®^ The rule of nonjoinder of defendants 


Several Indlctmeiits mandatory 
However, under some statutes, 
such as for fornication and adultery, 
participants In such crimes must be 
Indicted severally.—^Foster v. State, 
41 Ga. 682—-Wasden v. State, 18 Qa. 
264. 

4. By statute, several defendants 
may be joined in one complaint for 
frequenting an opium den.—Com¬ 
monwealth V. ]£ane, 53 N.E. 919, 173 
Mass. 477. 

5. Mo—State v. Johns, 168 S.W. 
587, 259 Mo. 361. 

27 C.J. P 1020 note 23. 

6. At oonuuon law any number of 
persons in the same venue and hav¬ 
ing no commumty of interest may 
be included In the same indictment 
in which it is stated that they **sev- 
erally** kept a disorderly house.— 
State V. McDowell, 23 S.aLi. 346—18 
C.J. p 1253 note 42. 

Owner and lessee of disorderly house 
N.Y.—^People v. Erwin, 4 Den. 129. 

7. Ill.—^People V. Goodman, 119 N.E. 
429, 283 IlL 414. 

La.—State v. Adam, 30 So. 101, 105 
La. 737. 

A Or.—State v. Naylor, 136 P. 889, 
68 Or. 139. 

36 C.J. p 1041 note 22. 

9. irtterance in oonoext 
Where slanderous words axe ut¬ 
tered in concert by several and con¬ 
curred in by each, criminal proceed- 
mgs may be instituted against them 
jointly.—State v. Marlier, 46 MoA.pp. 
233. 

Oorpoxatlon and individual 
An individual and a corporation 


may be Joined in the same indict¬ 
ment for libel, in different counts, 
the subject matter being of the same 
nature.—State v. Atchison, 3 Lea, 
Tenn., 729, 31 Am.R. 663. 

10. Ky.—^Ray v. Commonwealth, 20 
S.W.2d 484, 230 Ky. 656, 66 A.L.R. 
1297. 

11. IT.S.—^U. S. V. Mac Andrews & 
Forbes Co., C.C.N.T., 149 F. 823, 
error dismissed 29 S.Ct. 681, 212 
U.S. 585, 53 L.Ed. 662. 

12. Mo.—State v. Lehman, 81 S.W. 
1118, 182 Mo. 424, 103 Am.S.R. 
670, 66 L.R.A. 490. 

31 C.J. p 755 note 34—12 aj. p 209 
notes 12, 13. 

13. IT.S.—Grunberg v. D. S., Mass., 
146 F. 81, 76 CCA. 51. 

Tenn.—State v. Atchison, 3 Lea 729, 
31 Am.R. 663. 

Habitual Criminal Aot 
Information charging two persons 
jointly with robbery and one of them 
under Habitual Criminal Act wets not 
bad on ground that such act requires 
additional proof of latter's guilt and 
authorizes different punishment of 
each of those accused.—State v. 
CiUus, 56 S.W.2d 72, 331 Mo. 605. 

14. U.S, —H. S. V. MacAndrews &l 
Forbes Co., C.O.N.Y., 149 F, 823,’ 
error dismissed 29 S.Ct 681, 212 

U. S. 585, 63 L,Ed. 661—U. S. v. 
Haupt C.C.A.IU.. 136 F.2d 661, re¬ 
versing, D.C., 47 F.Supp. 836, sup¬ 
plementing 47 F.Supp. 832—Dillon 

V. U. S., aC.A.Iowa, 113 F.2d 334, 
certiorari denied 61 S.Ct 71, 811 
U.S. 689, 85 L.Ed. 445—Crowley v. 
U. S., CC.A.Iowa„ 118 F.2d 334, 
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certiorari denied 61 S.Ct 72, 311 

U. S. 689, 85 L.Ed. 446—Todd v. U. 
S., C.C.APla., 48 P.2d 530—U. S. 

V. McConnell, D.aPa., 286 F. 164. 
Different methods or acts oontzibut- 

tag to single offense 
The rule is that where but one 
crime is charged, all who participate 
in its consummation may be joined 
as defendants in the same informa¬ 
tion, even though their contributions 
to the result may be by different 
methods or acts.—State v, Blackley, 
70 P.2d 799, 191 Wash. 23. 

16. Pa.—Commonwealth ▼. Miller, 
2 Pars.Eq.Cas. 480. 

16. U.S.—New York Cent & H R. 
R. Co. V. U. S., N.Y., 29 S.Ct. 304, 
212 U.S. 481, 53 L.Ed. 613. 

17. Ala.—Clayton v. State, App., 13 
So.2d 411, 415, citing Corpus Juris, 
and reversed on other grounds 13 
So.2d 420, 244 Ala. 10, certiorari 
denied 13 So.2d 423, 244 Ala. 307. 

31 C.J. p 755 note 39. 

1& m.—^People V. Richie, 148 N.EL 
266, 317 m. 561. 

Mo.—State v. Burlison, 286 S.W. 712, 
315 Mo. 232. 

19. Ind.—^Lynn v. State, 193 N.E3L 
380, 207 Ind. 393, followed in Ma- 
veety v. State, 194 N.E. 329, 207 
Ind. 710. 

20. Ind.—L 3 nin v. State, 193 N.E. 
380, 207 Ind. 393, followed in Ma- 
veety v. State, 194 N.E. 329, 207 
Ind. 710. 

2L Ind.—Lynn v. State, 193 N.B. 
380, 207 Ind. 393, followed in Ma- 
veety v. State, 194 N.E. 329, 207 
Ind. 710. 
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where the offense is one which could not be com¬ 
mitted jointl}' does not, however, prevent the join¬ 
der of principals in the first and second degree in 
those cases in which the actual criminal act must 
be done by a single individual 2 nor is the rule 
applicable to the joinder of principal and accessary 
before the fact,23 and, as in the case of rape, where 
it appears that two or more persons acted together, 
aiding and assisting one another in the perpetra¬ 
tion of successive rapes, or that the one committed 
the act and the other did not, but such other stood 
by and aided and assisted the one in the commis¬ 
sion of such act, they may be jointly charged with 
the commission of such act.^^ 


c. Different and Distinct Offenses 

In tha absence of concert of action or common de¬ 
sign, defendants who commit distinct and separate of¬ 
fenses cannot as a rule be Joined in the same indictment, 
although some authorities permit the joinder of several 
offenders charged with different offenses selative to the 
same subject matter. 

Defendants who commit distinct and separate of¬ 
fenses or who merely commit similar crimes and 
not the same crime cannot as a rule be joined in the 
same indictment.^^ There should be no joinder in 
the absence of concert of action or common de¬ 
sign,2 3 although in some cases it has been held that 
several offenders may be charged with different of¬ 
fenses of the same or kindred nature or relative to 
the same subject matter in separate counts of the 
same indictment,27 or even in the same count in 


22. Iowa.—State v. McAninch, 154 
N.W. 399, 172 Iowa 96, Ann.Cas. 
191SA 559, followed in State v. 
Edmund, 154 N.W. 472, 172 Iowa 
335. 

31 C J. p 755 note 40. 

23. Iowa—State * V. Leeper, 200 N. 
W. 732, 199 Iowa 432. 

Ky.—Short v. Commonwealth, 42 S. 

W.2d 696, 240 Ky. 477, 

24w Colo.—^De Salvo v. People, 66 
P.2d 28, 98 Colo. 368. 

Ill,—People V. Falley, 9 N’.E.2d 324, 
36$ IlL 545—People v. Musial, 182 
N.E. 608, 349 Ill. 516. 

Ky.—^Nolan v. Commonwealth, 161 
S.W.2d 593, 290 Ky. 482. 

Mo.—State v. Burlison, 285 S.W. 
712, 315 Mo. 232. 

2S. U.S.—^Nazzaro v. U. S., CCA- 
Colo., 66 P.2d 1026—Curtis v. U. S., 
C.C.A.Ga. 38 F.2d 460, certiorari 
denied 50 S.Ct 467, 281 U.S. 768, 
74 LuEd. 1X75, and followed in 
Sanchez v. U. S., C.G.A.Ga, 52 F. 
2d 1086—U. S. V. McConnell, D.C. 
Pa. 285 F. 164. 

IlL—^People V. Richie, 148 N.E. 265, 
317 Ill. 551—People v. Jiras, 260 
IlLApp. 142, transferred, see 172 
N’.E. 47, 340 HI. 208. 

Ind.—Limn v. State, 193 N.EL 380, 
207 Ind. 393, followed in Maveety 
V. State, 194 N.E. 329, 207 Ind, 
710. 

Wash.—State v. Harkness, 82 P.2d 
541, 196 Wash. 234. 

31 CJ. p 765 note 41—27 C.J. p 1020 
note 24—51 C.J. p 1086 note 36. 

Basis for mle 

The rule is pounded In the right, 
always accorded a person accused of 
crime, to a fair and impartial trial 
and to he convicted on proof of his 
own acts, unaffected by the atmos¬ 
phere of guilt that may surround an¬ 
other accused tried before the same 
lury for a different offense.—Culjak 
V. U. a, CCJLWash., 68 F.2d 664. 
82 A.UR. 480. 

Xt is not good praotice .ordinarily 


to charge separate defendants with 
separate offenses in the same indict¬ 
ment —^U. S. V. Tuffanelli, C.C.A.I1L, 
131 P.2d 890—Stokes v. U. S., C.C.A. 
Ga., 93 P.2d 744, certiorari denied 
58 set 945. 304 U.S. 558, 82 LuEd. 
1525—Culjak v. U. S., C.C.A.Wash., 
63 P.2d 564, 82 A-KR. 480—Todd v. 

U. S., CC.A.Fla.. 48 P.2d 530. 
Tiolation of electloii laws 

(1) Since the duties of inspectors, 
judges, and clerks of election are 
separate and distinct as a rule they 
cannot be joined as defendants in 
one indictment for neglect or viola¬ 
tion of their duties.—Commonwealth 

V. Ziert 4 Pa.Co. 394, 5 Lianc.L,Rev. 
138—^20 C.J. p 285 note 77. 

(2) This rule applies to the offi¬ 
cers of a party primary election 
where their official duties are the 
same as those of the officers of a 
general election.—Commonwealth v. 
Boyle, 3 Pa.Dist 591, 14 Pa.Co. 661. 

26. DL—People v. Falley, 9 N.E.2d 
324. 366 Ill. 545—People v. Richie, 
148 N.E. 265. 817 HL 65;. 

31 CJ. P 755 note 42. 

27. U.S.—^U. S. ▼. Womack, C.C.A. 
IlL, 98 P.2d 742. 

N.C.—State v. Anderson, 182 S.E. 643, 
208 N.a 771. 

31 C.J. p 756 note 43. 

Ground for quashing see infra § 212. 
Common scheme 

An indictment charging several 
crimes against several defendants 
and alleging that each crime was 
part of a common scheme is not de¬ 
murrable for misjoinder of defend¬ 
ants.—^People V. Yarlo, 2 N.Y.S.2d 
611, 165 Misc. 842. 

One series of transactioiis 

(1) An indictment joining several 
defendants is proper, although it 
contains separate counts as to the 
separate defendants, where the mat¬ 
ters charged in reality constitute but 
one series #f transaetions.—^Todd v. 
U. &, aC.A.Fla., 48 F.2d 530. 
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(2) Fact that those accused are 
different in two coimts of indictment 
does not preclude their joinder.— 

U. S. V. Liss, C.C.A.N.T., 137 F.2d 
995. 

goinder held proper in particular 
proseontionB 

(1) Burglary, larceny, and receiv¬ 
ing stolen goods.—^People v. Bro- 
camp, 138 N.E. 728, 307 Ill. 448. 

(2) Larceny and receiving stolen 
goods.—State v. Woodard, 17 S.EL 
135, 38 S.C. 853—31 C.J. p 766 note 
49. 

(3) Conducting business of prosti¬ 
tuting women.—^People v. Luciano, 14 
N.E.2d 433, 277 N.T. 348, affirming 
298 N.T.S. 629, 251 App.Div. 887, 
affirming 299 N.T.S. 182, 164 Misc. 
167 and appeal dismissed in part 11 
N.E.2d 747. 276 N.T. 647, reargument 
denied 16 N.B.2d 129, 278 N.T. 624. 
certiorari denied Luciana v. People 
of State of New York, 59 S.Ct. 81, 
305 U.S. 620. 83 L.Ed. 396, and Betillo 

V, People of State of New York, 
59 S.Ct. 81, 305 U.S. 620, 83 L.Ed. 
396. 

(4) Scheme to defraud by use of 
mails—Sasser v. U. S., C.C.AGa., 
29 F.2d 76, certiorari denied Russell 
V. U. S., 49 S.Ct 260, 279 U.S. 836, 
73 L.Bd. 983. 

(5) Violation of election lawa— 
Pox V. State. 101 S.W.2d 1110, 171 
Tenn. 226. 

(6) Indictment charging violation 
of Elkins Act was not void because 
it charged felony as to Individual 
named and misdemeanor as to code¬ 
fendant railroad company.—^U. S. v. 
Lehigh Valley R. Co.. I>.C.Pa, 43 P.2d 
185. 

Joinder of different persons held 
improper in charges in different 
counts of larceny and receiving sto¬ 
len goods*—^People v. Hawkins, 84 
CaL 16L 
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case the charge is indicated to be several as to 
each, by the use of some such word as “severally” or 
"separately,”28 or, in the absence of such words, 
where the indictment plainly imports a several 
charge against each of those accused.29 When cer¬ 
tain persons combine to perform certain acts, and 
some of them combine with others engaged in to¬ 
tally different acts, although all may have a similar 
general purpose in view, it is improper to join them 
in an indictment for conspiracy ;80 but all may be 
joined in a charge of a single conspiracy, although 
different ones were engaged in different acts pur¬ 
suant thereto.81 

d. Joinder of Principals and Accessaries, or 
Principals in Second Degree 

It is proper to Join in the same count of an indict¬ 
ment two or more defendants who commit the same of¬ 
fense as principais, as principals in the first and second 
degrees, as principals and accessaries, or as principals 
and aiders and abettors. 

Where two or more defendants commit the same 


offense as principals, it is proper to join them in 
the same indictment82 and in the same count.^^ A 
charge against a principal and an aider or abettor 
or an accessary before the fact may be included in 
the same indictment^^ and in the same count.25 So, 
also, a principal and accessary after the fact may 
be charged in the same count of an indictment.^® 
However, a charge against a principal of larceny 
cannot be joined in the same indictment with a 
charge against another of receiving the stolen goods, 
although the latter is designated by statute an ac¬ 
cessary after the fact.®^ In like manner, principals 
in the first and second degrees may be jointly in¬ 
dicted,® 8 and charged in the same count® 8 or in 
separate counts.^® Since, in misdemeanors, the law 
does not distinguish the participants therein but all 
are alike guilty as principals, as stated in Criminal 
Law § 81, the actual perpetrator and those aiding 
and abetting him may be charged together in the 
same count.^l In any case the accessary cannot 
complain of a joinder if he is awarded a separate 
trial.'*® 


88. Ark.—State v. Lonon, 19 Ark. 
677. 

31 C.J. p 756 note 44. 

Ckunlng 

Where indictment is against two 
or more persons for unlawfully play¬ 
ing, it must clearly show that they 
are indicted for separate offenses 
which may be Joined.—^Lea v. State, 
1 So. 244, 64 Miss. 294—27 CJ. P 
1020 note 26. 

89. Tex.—Lewellen v. State, 18 Tex. 

688 . 

31 C.J. p 756 note 45. 

30. U.S.—Wilson v. U. S., N.Y.. 190 
P. 427, 111 C.C.A, 231. 

Separate conspiracies 
An information charging two sep¬ 
arate conspiracies was bad for mis¬ 
joinder of parties, where the only 
connection between the two conspira¬ 
cies was the fact that one of those 
accused participated in both.—State 
y. Harkness, 82 P.2d 541, 196 Wash. 
234. 

31. U.S.—U. S. V. McConnell, D.C. 
Pa., 285 P. 164—Wilson v. U. S.. 
N.T.. 190 P. 427, 111 C.C.A. 231. 

38, Gteu—^Hamilton v. State, 187 S. 

E. 594, 54 Ga.App. 249. 

IlL—People V. Richie, 148 N.B. 265, 
317 IlL 651. 

Ky.—^Hudson V. Commonwealth, 264 
S.W. 1067, 204 Ky. 439—Page v. 
Commonwealth, 268 S.W. 958, 202 
Ky. 50. 

Tex.—^Pierce v. State, 38 S.W.2d 589, 
117 Tex.Cr. 68. 

Form and sufficiency of indictments 
against principals in second de¬ 
gree and accessaries see supra S§ 
147-149. 


33- Ill.—^People V. Sink, 30 N.E.2d 
40, 374 Ill. 480. 

34. Colo.—^De Salvo v. People, 66 P. 
2d 28, 98 Colo. 368. 

Ill.—People V. Sink. 30 N.E.2d 40. 
374 Ill. 480—People v. Palley, 9 N. 
E.2d 324, 366 Ill. 645—People v. 
Musial. 182 N.E 698, 349 Ill. 516 
—People V. Richie, 148 N.E. 265, 
317 Ill. 551. 

Ky.—^Nolan v. Commonwealth, 161 S. 
W.2d 693, 290 Ky. 482—Short v. 
Commonwealth, 42 S.W.2d 696, 240 
Ky. 477. 

Mass.—Commonwealth v. Donoghue, 
165 N.E. 413, 266 Mass. 391. 

Mo.—State v. Burlison, 285 S.W. 712, 
315 Mo. 232. 

Neb.—State v. Girt, 215 N.W. 125, 
115 Neb, 833, followed in State v. 
Toth, 215 N.W. 126, 116 Neb. 837, 
and State v. Bartlett, 216 N.W. 
126, 116 Neb. 837. 

W.Va.—State v. Roberts, 40 S.B. 484, 
60 W.Va. 422. 

31 C.J. p 756 note 56. 

Charging same person in separate 
counts as principal and accessary 
or principal in second degree see 
infra $ 179. 

35. U.S.—^Marcus v. U. S., C.C.A.Psu, 
20 F.2d 454, certiorari denied 48 
S.Ct 122, 276 U.S. 666, 72 KEd. 
429. 

La.—State v. Nahoum, 133 So. 370, 
172 La 83. 

Mo.—State v. Ball, 14 S.W,2d 638, 
321 Mo, 1171—State v. Schooley, 
14 S.W.2d 628, 322 Mo. 234. 

31 C.J. p 756 note 56. 

Charges in same count against sin¬ 
gle person as principal and acces¬ 
sary see infra § 172. 


Charge as one count 

A charge in an indictment against 
a principal and an accessary to¬ 
gether constitutes but one count.— 
State V. Griggs, 192 S.E. 360, 184 
S.C. 304. 

36. S.C.—State V. Griggs, supra. 

31 aj. p 766 note 57. 

At common law, principal and ac¬ 
cessory after fact may be jointly 
indicted.—Skelly v. U. S.. C.C.A.Okl., 
76 r.2d 483, certiorari denied 65 S. 
Ct. 914, 295 U.S. 757, 79 L.Ed. 1699 
—Berman v. U. S., C.C.A.Okl., 76 P.2d 
483, certiorari denied 65 S.Ct 914, 
295 U.S. 757, 79 L.Ed, 1699. 

37. Ga.—Smiley v. State, 93 SJEL 
125, 23 Ga.App. 317. 

38. Ga.—^Bruno v. State, 5 S.E.2d 
376, 189 Ga. 74—^Bullard v. State, 
128 S.E. 920, 34 Ga.App. 198. 

31 C.Jr. p 756 note 59. 

Joining corporation and its officers 
Indictment charging bankrupt cor¬ 
poration’s officers with concealing as¬ 
sets in contemplation of bankruptcy, 
intending to defeat Bankruptcy Act 
was not objectionable because Join¬ 
ing corporation.—U. S. v. Kni^er- 
bocker Pur Coat Co., C.C.A.N.T., 66 
F.2d 388, certiorari denied Zuckerkan- 
del V. U. S., 64 S.Ct 91, 290 U.S. 673. 
78 L.Ed. 58L 

39. U.S.—Prettyman v. U. S., Ohio, 
180 F. 30, 103 C.C.A. 384. 

81 C.J. P 756 note 60. 

40. Me.—State v. Ruby, 68 Me. 648. 

41. Me.—State v. Ruby, supra. 

31 C.J. p 766 note 63. 

48. Pa.—Commonwealth v. Bradley, 
16 Pa. Super. 56L 
31 C.J. p 756 note 64. 
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e. Joinder of Hnslnuid and Wife 

A husband and a wife may be Joined in the same in¬ 
dictment. 

A husband and a wife may be joined in the same 
indictment.^ ^ 

§ 160. Operation and Effect of Joint Indict¬ 
ments 

Generally, an Indictment Joint in form Is regarded as 
a several charge against each accused. Misjoinder of 
defendants does not invalidate the Indictment and an ac¬ 
cused who is prejudiced thereby may, by timely action, 
obtain appropriate relief. 

Except in those cases where the agencj’ of two 
or more defendants is of the essence of the offense 
so that there cannot be an individual indictment, as 
considered supra § 158, an indictment, although 
joint in form, is regarded as a several charge 
against each accused,^** and, as stated in Criminal 
Law § 1402, some or all defendants may be con¬ 
victed or acquitted, or the several defendants may 
be convicted of different degrees of the offense if its 


nature permits.^® 

Misjoinder of offenders does not render an in¬ 
dictment incapable of supporting a verdict^® or in¬ 
validate the indictment as a whole.^*^ In the event 
that a joint offense is not established, an accused 
so charged may, by timely action, move to quash 
the indictment,^s compel an election by the prosecu¬ 
tion as to which accused it will proceed against,^® 
secure a severance,^® or obtain some other relief 
appropriate to a separate trial.^i However, where 
an accused who has timely moved to protect him¬ 
self from the consequences of such misjoinder has 
suffered prejudice from it, a verdict against him 
will be set aside.52 Under statutes so providing, 
when two or more defendants are jointly indicted 
for a felony, any accused requiring it may be tried 
separately.53 Notwithstanding the joinder of de¬ 
fendants in one indictment would result in fewer 
peremptory challenges to defendants jointly than 
they would have had if tried separately, such indict¬ 
ment is nevertheless valid.^^ 


43. La.—state v. Hollis, 113 So. I 

159, 163 La. 952. { 

31 C.J. p 767 note 66—30 C.J. p 796 
note 1. 

Criminal responsibility of married 
women see Husband and Wife SS 
221-225. 

Considexing* wife separately Indicted 
Where husband and wife, having 
been Indicted for larceny, each plead¬ 
ed separately, and the parts of the 
indictment relating to the one were 
not read against the other at the 
trial of the wife, she was to be con¬ 
sidered as separately indicted.— 
Pennsylvania v. Lovel, Add., Pa., 18. 
Joinder held not prejudicial 
Joining a wife, charged with pos¬ 
session of liquor with intent to sell, 
with her husband, charged with that 
offense and with prior convictions, 
in the same information, was not 
prejudicial so as to deprive her of a 
fair trial.—State v. Andnch, 238 P. 
63S. 135 Wash. 609. 

44. Idaho.—State v. Jackett, 264 P. 
875, 876, 45 Idaho 720, ciUng Cor¬ 
pus Juris. 

Okl.—Hunter v. State, 72 P.2d 399, 
63 Okl.Cr. 24. 

31 C.J. p 767 note 67. 

Joint and several 

The general rule is that in every 
indictment or information against 
two or more the charge is several, 
as well as joint; in effect, that each 
is guilty of the offense cliarged.— 
State v. Allen, 219 P. 1050, 38 Idaho 
68—31 CJ. p 757 note 67 Cb]. 


Joint indictment for adultery 
"Where prosecution elects jointly 
to indict man and woman for adul¬ 
tery, the Indictment must be con¬ 
strued as though it alleged that the 
acts constituting the offense, and 
charged to have been done by de¬ 
fendants jointly, were also done by 
each of defendants separately. 
Ala.—Manel v. State, 37 Ala. 160. 
Mass.—Commonwealth v. Bakeman. 
131 Mass. 577, 41 Am.R. 248. 

45- Miss.—^Mask v. State, 32 Miss. 
406. 

Conviction of lesser offense on Joint 
indictment generally see infra § 
298. 

48, U.S.—Dowling v. U. S.. C.C.A. 
Pla.. 49 F.2d 1014. 

47. U.S.—Culjak v. U. S., C.C.A. 
Wash., 53 P.2d 554, 82 AL.R. 480. 

48. U.S.—Dowling v. U. S., C.C.A. 
Pla., 49 P.2d 1014. 

Ground for quashing see infra S 212. 

49- U,S.—Stokes v. TJ. S., C.C.AGa., 
93 P.2d 744, certiorari denied 58 S. 
Ct 945, 304 U.S. 658, 82 L.Ed. 1526 
—^Dowling V. U. S., C.C.APla., 49 
P.2d 1014. 

Election between offenses generally 
see infra § 185. 

Denial of motiou to compel electiou 
held not error 

N,J.—State V. Walter, 186 A. 429, 14 
K.J.Misc. 547, affirmed 189 A. 621, 
117 N.J.Law 547. 


Order at close of case 
Court's order at close of govern¬ 
ment's case, requiring government 
to elect which of two defendants, 
jointly charged with a liquor offense 
in violation of the National Prohi¬ 
bition Act, it would prosecute, was 
held not prejudicial, in view of 
court's discretion in matter, not tak¬ 
en away by Rev.St. § 1024.—^U. S. v. 
Mullen, D.C.La., 7 P.2d 244. 

50. U.S.—Stokes v. U. S., C.C.A.Ga., 
93 P.2d 744, certiorari denied 68 
S.Ct. 945, 304 U.S. 558, 82 L.Ed. 
1525—Dowling v. U. S., C.C.A.Pla., 
49 P.2d 1014. 

51. U.S.—Stokes V. U. S., C.C.A.Ga., 
93 P.2d 744, ^jertlorarl denied 68 S. 
Ct. 945, 804 U.S. 558, 82 L.Ed. 1525. 
Court may order separate trials of 

defendants.—Culjak v. U. S., C.C.A. 
Wash., 53 P.2d 654, 82 A.L.R. 480. 

52. U.S.—Stokes V. U. S., C.C.A.Ga., 
93 P.2d 744, certiorari denied 58 
S.Ct. 945, 304 U.S. 558, 82 L.EdL 
1525. 

53. Iowa.—State v. Rounds, 210 N. 
W. 642, 202 Iowa 684, 

54. U.S.—U. S, V. Lehigh Valley R. 
Co., D.C.Pa., 43 F.2d 135. 

N.Y.—^People v. Vario, 2 N.T.S.2d 
611, 165 Misc. 842. 

Number of peremptory challenges in 
prosecution of joint defendants 
see the C.J.S. title Juries § 281, 
also 35 C.J. p 412 note 49-p 418 
note 62. 
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§ 161 


Vn. JOINDEB OP OFPBKSES 


§ 161. In General 

The right to Join offenses In the same indictment gen- 
eraiiy in some jurisdictions is determined by the statutes 
and decisions which permit joinder in some cases but 
frequentiy are to the effect that an information or in¬ 
dictment must charge but one offense. 

While the joinder of offenses is generally consid¬ 
ered from the standpoint of the right to make such 
joinder in the same count, as considered infra §§ 
102-177, or in different counts, as considered infra 
§§ 178-184, the right to join offenses in the same 
indictment generally is determined by the statutes 
and decisions of some jurisdictions. Thus, it has 
been held that, under a constitutional provision that 
accused shall be informed of the nature and cause 
of the accusation against him, and have a copy 
thereof, distinct offenses cannot be charged in a sin¬ 
gle indictment.56 Under some statutes an informa¬ 
tion or indictment must charge but one offense,®® 
and in one form only,®*^ or but one offense, with 
specified exceptions.®® Where the case does not 
fall within any of the specified exceptions, an in¬ 
dictment that charges more than one offense is 
bad.®® An indictment or information which at¬ 
tempts to charge two or more offenses, not based on 
the same transaction, is said to be duplicitous,®® 
although it is for misdemeanors which may be 
prosecuted by penal actions;®! but duplicity, as 


shown infra § 162, generally is defined as referring 
to the charge of more than one offense in a single 
count. Charging one offense in the accusatory part 
and another in the descriptive part is held objec¬ 
tionable for duplicity ;®2 and under some statutes 
the fact that in the naming part of the indictment 
only one offense is designated, which is supported 
by the evidence, does not cure the defect of mis¬ 
joinder in the charging part.®® Where, however, 
a single offense may be committed in different ways 
or by different means, it may be charged in the in¬ 
dictment or information to have been committed by 
more than one of the ways or means, provided they 
are not repugnant to each other ;®4 and it is held 
that offenses differing from each other may be in¬ 
cluded in the same indictment, provided they are of 
the same nature and differ only in degree.®® The 
term '‘different offenses” used with relation to the 
same indictment charging different offenses carries 
the idea of separate, distinct, and independent ac¬ 
tion in the perpetration of each.®® The statement 
of an element or elements of a second offense, in¬ 
sufficient to constitute such offense, does not inval¬ 
idate the indictment.®*^ Under a statute providing 
that, when two or more crimes result from a single 
act or from one continuous transaction, only one 
indictment will lie, accused acquitted under one 
murder indictment, but imprisoned under another. 


55. Okl.—^Bomtzer v. State, 111 P. 
980, 4 Okl.Cr. 364. 

31 C.J. p 757 note 76. 

Requisites and sufficiency of joint 
indictments see supra § 146. 

56. Idaho.—State v. Fong Wee, 276 
P. 1112, 47 Idaho 46—Ex parte 
Bottjer, 260 P. 1095, 45 Idaho 168. 

Okl.—State v. Sowards, 82 P.2d 324, 
64 Okl.Or. 430—Lawrence v. State, 
264 P. 214, 39 Okl.Cr. 229—^Brock 
V. State, 263 P. 1115, 39 Okl.Cr. 162 
—Webb V. State, 241 P. 830, 32 
Okl.Cr. 420—Campbell v. State, 237 
P. 133, 31 Okl.Cr. 39—Weitz v. 
State, 216 P. 962, 24 Okl.Cr. 66. 
Utah,—State v. Hale, 263 P. 86, 71 
Utah 134. 

31 C.J. p 767 note 77—26 C.J. p 956 
notes 36, 37, p 967 note 42. 
separate iAdlotments held proper 
for each victim where two persons 
are killed in the same automobile 
accident.—Commonwealth v. Miles, 
27 Del.Co.Pa., 340. 

57. U.S.—Summers v. U. S., Alaska, 
34 S.Ct 38, 231 U.S. 92, 68 L.Ed. 
137. 

31 CJ". p 757 note 78. 

5E, Okl.—^Thoreson v. State, 100 P. 
2d 896, 69 Okl.Or. 128. 


Philippine.—^People v. Garcia, 46 
Philippine 463. 

31 C.J. p 757 note 79. 

59. Ky,—Commonwealth v. Phoenix 
Amusement Co., 44 S.W.2d 830, 241 
Ky. 678. 

31 C.J. p 757 note 80—26 C.J. p 957 
note 43. 

00. La.—State v. Berg, 140 So. 22, 
174 La. 198. 

31 C.J. p 758 note 81. 

Forgery and uttering forged Instnu 
ment 

Under a statute authorizing the of¬ 
fenses of forgery and uttering a 
forged Instrument to be united in 
the same indictment, such a joinder 
is not permissible unless the charge 
of uttering the forged instrument 
related to the same instrument as 
it is alleged was forged.—^Zachary v. 
State, 133 S,W. 811, 97 Ark. 176. 

61. Ky.—^Allison v. Commonwealth, 
123 S.W. 267, 135 Ky. 693. 

62. Ky.—Minx v. Commonwealth, 
140 S.W.2d 668, 283 Ky. 14—Harr 
V. Commonwealth, 58 S.W.2d 676, 
246 Ky. 278. 

31 C.J. p 768 note 84. 
xadictment held not defectlTe 
An indictment charging accused 

nil 


with having obtained money and 
property under false pretenses, 
which charged in the accusatory part 
the offense committed and in the 
descriptive part set out the methods 
and means employed to effectuate the 
offense charged, where both accusa¬ 
tory and descriptive parts of indict¬ 
ment were confined to particular of¬ 
fense of having obtained money and 
property by false pretenses, was not 
defective as charging two offenses. 
—Jones V. Commonwealth, 108 S.W 
2d 1005, 269 Ky. 791. 

63. Ky.—Messer v. Commonwealth, 
80 S.W. 489, 26 Ky.L. 40. 

64. Ky.—Sanders v. Commonwealth, 
60 S.W.2d 586, 249 Ky. 225. 

31 C.J. p 758 note 86. 

65. Ga.—^Belcher v. State, 91 S.B. 
879, 19 Ga.App. 439. 

Philippine.—U. S. v. Montiel, 9 PhU- 
ippine 162, 5 Off.Gaz. 1116. 

31 C.J. p 767 note 87—48 C.J. p 914 
note 55. 

6& Ky.—Collins v. Commonwealth, 
70 S.W. 187, 188, 24 Ky.L. 884. 

67. Mont.—State v. Mitten, 92 P. 

969, 36 Mont. 376. 

31 C.J. P 758 note 89. 
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is dischargeable where both homicides resulted from 
one continuous unlawful act.®^ Carr\'ing concealed 
weapons and cattle stealing do not result from a 
single act or one continuous transaction within the 
statute.®® 

§ 162. In Same Cotmt 

The general rule, subject to some qualifications. Is 
that an indictment or information must not in the same 
count charge the accused with the commission of two or 
more distinct and substantive offenses, and if it does so 
it Is bad for duplicity. 


Duplicity in an indictment or information gen¬ 
erally is defined as the joinder of separate and dis¬ 
tinct offenses in one and the same count,^® but, as 
shown supra § 161, is sometimes applied to the mis¬ 
joinder of offenses in the indictment generally. As 
a general rule, an indictment or information must 
not in the same cotmt charge accused with the com¬ 
mission of two or more distinct and substantive 
oifenses, and in case it does so it is bad for duplici¬ 
ty,*^ ^ but some decisions announce the rule as ap- 


68. l»a.—State v. Hurst, 137 So. 
852, 173 La. 459. 

69. La.—^State t. Lopez, 125 So. 65, 
169 La. 247. 

TOl U.S.—^Empire Oil & Gas Corpo¬ 
ration V. U. S., C.C.A.CaL, 136 P. 
2d 868—Bedell v. U. S., C.C.A.Iowa. 
78 F.2d 358, certiorari denied 56 
S.CL 151, 296 TJ.S. 62S, 80 L.Ed. 
447—Chapman v. TI. S., C.C.A.Iowa, 
78 F.2d 358, certiorari denied 56 
S.Ct, 151, 296 U.S. 628, 80 L.Ed. 
447, and 56 S.Ct. 152, 296 U.S. 628. 
80 UEd. 447—Creel v. U. S., C.C.A. 
OkL, 21 F.2d 690—Sunderland v. 

U. S.. CC.A.Neb., 19 F.2d 202— 
Optner v. U. S., C.C.A.Mich.. 13 P. 
2d 11—U. S. v. Mullen, D.C.La., 
7 P.2d 244—U. S. v. Olmstead, D.C. 
Wash., 5 P.2d 712. 

Ill.—People V. Link. 6 N.E 2d 201, 365 
HI 266. affirming: 282 IlLApp. 520, 
certiorari denied Link v. People of 
State of Illinois, 58 S.Ct 9, 302 U. 
S. 690, 82 L.Ed. 533. 

Kan.—State T. Rogers, ,52 P.2d 1185, 
142 Kan. 841, rehearing denied 54 
P.2d 1211, 143 Kan. 278. 

Tex.—^Reese v. State. 143 S.W.2d 
396, 140 Tex.Cr. 101—Odle v. State, 
139 S.W.2d 595, 189 TexCr. 288—1 
Schwarz v. State, 124 S.W.2d 392,1 
136 TexCr. 260—^Hughes v. State, 
114 S.W.2d 566, 134 TexCr. 175— 
Lewis V. State, 64 S.W.2d 972, 
124 TexCr. 582—Grissom v. State, 
43 S.W.2d 580, 119 TexCr. 494— 
Pierce v. State, 38 S.W.2d 589, 117 
TexCr. 58—^Pond v. State, 32 S.W. 
2d 856, 116 TexCr. 64—Allen v. 
State, 32 S.W.2d 864. 116 TexCr. 
15—^Donaldson v. State, 260 S.W. 
185, 97 TexCr. 217—Brown v. 

State, 267 S.W. 891. 96 TexCr. 
409, denying rehearing 254 S.W. 
495, 96 TexCr. 409—Hincy v. 

State. 257 S.W. 641, 96 TexCr. 284 
—Martin v. State. 264 S.W. 971. 95 
TexCr. 401—Wimberly v. State, 
252 S.W. 787. 95 TexCr. 102. 
W.Va.—State v. Wisman, 126 S.B. 
701, 98 W.Va. 250, approving 116 
S.R 698. 93 W.Va. 183. 

31 C.J. p 758 note 90. 

•TJupllcity, or double pleading, con¬ 
sists in stating for one puirose two 
or more distinct grounds of com¬ 
plaint or defense, when one of them 


would be as effectual in law as both 
or all.”—State v. Vaughan. 117 S.E. 
127, 128, 93 W.Va. 419—31 C.J. p 758 
note 90 [a]. 

7L U.S.—U. S. V. MacAlpine, C.C.A. 
IlL. 129 F.2d 737—Bratton v. U. 
S, C.C.A.Okl,. 73 P.2d 795—Rolan¬ 
do V. U. S.. C.C.A.Utah. 1 F.2d 
110—^U. S. V. Safeway Stores, 
Marj-land, D.C.Kan.. 51 P.Supp. 448 
—^U. S. V. Ozark Canners Ass'n, D. 
C.Ark., 51 P.Supp. 150—^U. S. v. 
Waltham Watch Co., D.C.N.Y., 47 
F.Supp. 524—^U. S. V. B. Goedde & 
Co.. D.C.ia. 40 P.Supp. 523—U. S. 

V. Buerk, D.C.Wis., 38 P.Supp. 409 
—U. S. V. Hopkins, B.C.Pla., 290 P. 
619—U. S. V. Cleveland, D.C.Ala., 
281 P. 249. 

Anz.—^Dunn v. State, 73 P.2d 107, 50 
Ariz. 473. 

Del.—State v. Morrow, 10 A.2d 630, 
1 Terry 363. 

Pla.—^Hamilton v. State, 176 So. 89, 
129 Fla. 219, 112 A.L.R. 1013. 
Ga.—Warren v. State, 123 S.E. 182, 
32 Ga.App. 359. 

I Ind.—State v. Brown, 196 N.E. 696, 
208 Ind. 562—Crumley v. State, 184 
i N.B. 533, 204 Ind. 396—Glaser v. 

I State, 183 N.E. 33, 204 Ind. 69. 
Kan.—State v. Brown, 236 P, 663, 
118 Kan. 603. 

Ky,—^Ingle v. Commonwealth, 264 S. 

W. 1088, 204 Ky. 618. 

Me.—State v. Shannon, 3 A.2d 899, 
136 Me. 127, 120 A.L.R. 1166. 

Md.—^Romans v. State, 16 A.2d 642, 
178 Md. 588, certiorari denied Ro¬ 
mans V. State of Maryland, 61 S.Ct. 
732, 312 U.S. 695, 85 L.Ed. 1131— 

I Jackson v. State, 5 A.2d 282, 176 
Md. 399—Simmozis v. State, 167 A. 
60, 166 Md, 156—Weinstein v. 

State, 125 A. 889, 890, 146 Md. 80, 
citing Cozpiu Jniis. 

Mich.—^People v. Mears, 232 N.W. 

358, 251 Mich. 359. 

Miss.—^McGraw v. State, 128 So. 875, 
157 Miss. 675. 

Mo.—State v. Mangiaraclna* 126 S.W. 
2d 58, 344 Mo. 99—State v. Kell- 
mann, 123 S.W.2d 70, 72, 343 Mo. 
762, quoting Corpus Juris. 

N.J.—State V. Bolitho, 136 A. 164, 103 
N.J.Law 246, affirmed 146 A. 927, 
104 N.J.Law 446. 

N.a—State V. Dale, 12 S.R2d 566, 
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218 N.C. 625—State v. Lewis, 116 
S.B. 259, 185 N.C. 640. 

Okl.—^Hodge v. State, 3 P.2d 252, 62 
OkLCr. 141—Cole v. State, 262 P. 
712, 38 Okl.Cr. 396—Campbell v. 
State, 237 P. 133, 31 OkLCr. 39— 
Roberts v. State, 225 P. 553, 27 
OkLCr. 97—^Flood v. State, 215 P. 
215. 23 OkLCr. 398. 

Pa.—Commonwealth v. Doran, 20 A. 
2d 815, 145 Pa.Super. 173—Com¬ 
monwealth V. Basha, 80 Pa. Super. 
320. 

Philippine.—^U. S. v. Ferrer, 1 Phillp- 
I pine 56. 

S.C.—State V. Turner, 18 S.B.2d 372, 
198 S.C. 487. 

Tex—^Lewis v. State, 64 S.W.2d 972, 
124 TexCr. 582—Cloninger v. 

State, 274 S.W. 696, 101 TexCr. 1. 
31 C.J. p 768 note 92—3 C.J. p 72 note 
8—18 C.J. p 1398 note 49 [a] (4> 
—33 C.J. p 712 note 67. 

Zhdiotment or affidavit 

Rule that distinct offenses cannot 
be charged in same count applies 
whether prosecution is by indictment 
or affidavit.—Goldman v. State, 161 
So. 261, 26 Ala.App. 407. 

Giving one count several numbers 

* Indictment In which were eighteen 
so-called counts numbered as such 
but which, without separate allega¬ 
tions, in one paragraph charged 
eighteen separate sales of uninspect¬ 
ed poultry, and which did not allo¬ 
cate particular sale to any particu¬ 
lar count, was had for duplicity, 
since each count of indictment must 
charge crime, and eighteen crimes 
cannot be charged in one count by 
giving that count eighteen numbers 
as such method of pleading is too 
vague and general to be pleaded as 
res judicata or former jeopardy.— 
U. S. V- Schechter, D.C.N.T., 8 P. 
Supp. 136, reversed in part on oth¬ 
er grounds and affirmed in part, C. 
C.A., U. S. V. A. L. A. Schechter 
Poultry Corporation, 76 P.2d 617, 
certiorari granted 55 S.Ct. 651, 295 

U. S. 723, 79 L.Ed. 1676 and Schechter 

V. U. S., 66 S.Ct. 651, 296 U.S. 

79 L.Ed. 1676, reversed in part on 
other grounds and affirmed in part 
A. L. A- Schechter Poultry Corpo¬ 
ration V. U. S., 65 S.Ct 837, 296 U.S. 
496, 79 L.Ed. 1679, 97 A.L.R. 947, fol- 
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pl 3 rini^ if the offenses are inherently repugnant, 
or so distinct that they cannot be construed as dif¬ 
ferent stages in one transaction,73 or involve dif¬ 
ferent ingredients 74 or different punishments,75 or 
in the case of felonies.73 There is authority for 
joining offenses of the same nature, differing only 
in degree, in one count ;77 and the rule, stated in¬ 
fra § 183, that distinct misdemeanors may be charg¬ 
ed in separate counts of an indictment has in some 
instances been relied on by the courts to sustain 
indictments charging such misdemeanors in the 


same count where they were of the same nature 
and description.78 A substantive offense, \vithin 
the meaning of the general rule that distinct and 
substantive offenses must not be charged in one 
count, is one which is complete of itself and is not 
dependent on another.79 An involved or compli¬ 
cated statement of facts constituting but one of¬ 
fense will not, however, invalidate the indictment 
nor will the unnecessary repetition of the same sub¬ 
stantive charge in different forms,or in a more 
direct manner,52 or matter merely in amplification 


lowed in Divisional Code Authority 
No. 23 Retail Solid Fuel Industry v. 
Beisenberg, 196 N.E. 424, 129 Ohio 
St. 679. 

Charsres held dnplioitoos with xela- 
tion to 

(1) Assault and battery and arson. 
—State V. Poster,, 101 So. 265, 166 
La. 891. 

(2) Assaulting:, shooting:, and 
wounding a named person with a 
•deadly weapon, demanding money, 
and with intent to rob.—Chappell v. 
Commonwealth, 256 S.W. 90, 200 Ky. 
429. 

(3) Burglary.—State v. Huffman, 
37 S.W. 797, 136 Mo. 58—9 C.J. p 
1054 note 2. 

(4) Burglary and larceny,—State 

V. Briggen. 231 P. 125, 112 Or. 681. 

(5) False personation.—^U. S. v. 
Taylor, D.C.Mo., 108 P. 621. 

(6) Forgery and uttering of forged 
Instrument.—^Wells v. Territory, 98 
P. 483, 1 Okl.Cr. 469—31 C.J. p 768 
note 92 [b] (23)—26 C.J. p 956 note 
39, p 957 note 50. 

(7) Uttering and selling of a 
forged note.—State v. Collins, 248 S. 

W. 699, 297 Mo. 267. 

<8) Gaming offense.—Sudyka v. 
State, 243 N.W. 276, 123 Neb. 431, 
quoting Oorpiu Jnxls—27 C.J. p 1020 
note 35. 

(9) Larceny from interstate 
freight.—^U. S. v. Hopkins, D.C.Pla., 
290 F. 619. 

(10) Rape of, and adultery with, 
married woman at same time.—State 
V. Anderton, 262 P. 280, 69 Utah 63. 

(11) Rape and robbery and assault 
with intent to murder.—Gilbert v. 
State, 166 S.E. 120, 176 Ga. 276. 

(12) Robbery.—^Aldrich v. State, 
166 So. 838, 123 Fla. 362—Croft v. 
State, 146 So. 649, 109 Fla. 188. 

(13) Selling, furnishing, and giv¬ 
ing away morphine.—^Boyd v. State, 
39 S.W.2d 66, 118 Tex.Cr. 632. 

(14) Violation of fish or game 
laws.—Rowe v. State, 103 S.W. 613, 
83 Ark. 244—26 C.J. p 643 note 16. 

(16) Violation of liquor laws. 

U.S.—Curtis V. U. S., C.C.A.(3a., 38 
F.2d 460, certiorari denied 60 S. 


Ct. 467, 281 U.S. 768, 74 L.Ed. 
1176, and followed Sanchez v. U. 
S., 52 P.2d 1086—Creel v. U. S, 
C.C.A.Okl., 21 P.2d 690. 

Idaho.—State v. Doolittle, 68 P.2d 
904, 58 Idaho 1. 

Ky.—^Little v. Commonwealth, 265 
S.W. 433, 205 Ky. 65—Frazier v. 
Commonwealth, 264 S.W. 1094, 204 
Ky. 511—^Dennison v. Common¬ 
wealth, 248 S.W. 880, 198 Ky. 380 
—Jackson v. Commonwealth, 248 
S.W. 242, 198 Ky. 149—King v. 
Commonwealth, 247 S.W. 17, 197 
Ky. 427. 

La.—State v. Wagner, 96 So. 706, 
153 La. 244. 

Md.—^Thomas v. State, 197 A. 296, 
173 Md. 676. 

Mo.—State v. Cox. App., 266 S.W. 
734, transferred, see. Sup., 259 S. 
W. 1041. 

Okl.—Leach v. State, 86 P.2d 1013, 65 
OkLCr. 330—^Malcom v. State, 293 
P. 268, 49 OkLCr. 191. 

Pa.—Commonwealth v. Saler, 84 Pa. 
Super. 281. 

Tex.—Wimberly v. State, 266 S.W. 
166, 98 Tex.Cr. 152—Melley v. 

State, 248 S.W. 367, 93 Tex.Cr. 522. 
31 C.J. p 758 note 92 [b] (2)-(6)— 
33 C.J. p 712 note 57 [a]. 

(16) Violation of Sunday laws.— 
Strand Amusement Co. v. Common¬ 
wealth, 43 S.W2d 321, 241 Ky. 48 
—60 C.J- P 1089 note 32. 

(17) Other offenses see 31 C.J. p 
768 note 92 [b]—11 C.J. p 644 note 48 
—20 C.J. p 286 note 80—21 C.J. p 
842 note 4—37 C.J. p 147 notes 66, 
67—49 C.J. p 1223 note 86—60 C.J. 
p 817 note 98—61 C.J. p 1086 note 
38. 

72. U.S.—U. S. V. Nunnemacher, 0. 
C.W1S., 27 F.Cas.No.16,903, 7 Biss. 
129. 

Tex.—Schulze v. State, Cr., 66 S.W. 
918. 

73. Ind.—^Brogan v. State, 156 N.B. 
615, 199 Ind. 203. 

31 C.J. P 769 note 94. 

74. Tex.—^Vrazel v. State, 233 S.W. 
842, 90 Tex.Cr. 162—^Murdock v. 
State, 106 S.W. 374, 62 Tex.Cr. 262. 

75. Fla.—Hamilton v. State, 176 So. 
89, 129 Fla. 219, 112 A.L.R. 1013. 

OkL—^Dickson v. State, 224 P. 723, 
26 Okl.Cr. 403. 
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Tex.—^Reese v. State, 143 S.W. 2d 
395, 140 Tex.Cr. 101—Odle v. State, 
139 S.W.2d 595, 139 Tex.Cr. 2S8— 
Schwarz v. State, 124 S.W.2d 392, 
136 Tex.Cr. 260—Grissom v. State, 
43 S.W.2d 580. 119 Tex.Cr. 494— 
Pierce v. State, 38 S.W.2d 589, 
117 Tex.Cr. 58—Pond v. State, 32 
S.W.2d 855, 116 Tex.Cr. 54—Brown 
V. State. 257 S.W. 891, 96 Tex.Cr. 
409, denying rehearing 254 S.W. 
495, 96 Tex.Cr. 409—^Hincy v. State, 
257 S.W. 541, 96 Tex.Cr. 284. 

31 C.J. p 769 note 96. 

76. Tex.—^Harris v. State, 117 S.W. 
839, 55 Tex.Cr. 469. 

31 C.J. p 769 note 97. 

77. Ga.—^Bennings v. State, 185 S. 
K 370, 53 Ga.App. 218—^Warren v. 
State, 123 S.E. 182, 32 Ga.App. 359 
—Mitchell V. State, 65 S.B. 326, 
6 Ga.App. 554. 

78. Tex.—Garber v. State, 165 S.W. 
2d 741, 146 Tex.Cr. 44. 

31 C.J. p 759 note 1—38 C.J. p 312 
note 48. 

79. Ind.—Mills v. State, 52 Ind. 187. 

Me.—State v. Smith, 61 Me. 386. 

aa U.S.—U. S. v. Glasser, C.C.A.I1L, 
116 F.2d 690, certiorari granted 
Glasser v. U. S., 61 S.Ct. 835, 313 
U.S. 561, 86 L.Bd. 1515, reversed 
on other grounds 62 S.Ct 457, 315 
U.S. 60, 86 L.Ed. 680, certiorari 
granted Kretske v. U. S., 61 S.Ct 
836, 313 U.S. 561, 85 L.Ed. 1515, 
affirmed Gleisser v. U. S., 62 S.Ct. 
467, 816 U.S. 60, 86 L.Ed. 680, cer¬ 
tiorari granted Roth v. U. S., 61 S. 
Ct. 836, 313 U.S. 651, 85 L.Ed. 1615, 
affirmed Glasser v. U. S., 62 S.Ct 
457, 315 U.S. 60, 86 L.Ed. 680. 

Ky.—^Weisiger v. Commonwealth, 
284 S.W. 1039, 215 Ky. 172. 

Philippine.—^U. S. v. Paraiso, 5 Phil¬ 
ippine 149, affirmed 28 S.Ct 127, 
207 U.S. 368, 52 L.Ed. 249. 

31 C.J. p 759 note 3. 

81. HawaiL—Territory v. Chee Siu, 
25 Hawaii 814. 

31 C.J. p 769 note 4—49 C.J. p 1216 
note 63—61 C.J. p 1086 note 39 
[al. 

82, Ind.—^Traylor v. State, 101 Ind. 
65, 

31 aj. p 760 note 5. 
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of the charge,S3 or synomTBous terms,or two 
terms or expressions where one includes the other,S5 
or a description, in different manners, of one placets 
or thing,S7 er the use of immaterial descriptive 
averments and generally averments which may 
be omitted from the indictment without detriment 
to the material allegations do not render the indict¬ 
ment duplicitous.ss In some cases it has been held 
that the indictment may be sustained where two dis¬ 
tinct offenses are charged to have resulted from 
one act,30 or where a single act alleged is criminal 
by reason of one or more attendant circumstances 
and two or more of such circumstances are alleg¬ 
ed but, on the other hand, it has been held that, 
where it is sought to charge in one indictment dif¬ 
ferent offenses relating to the same act, transac¬ 
tion, or event, the different offenses should be stat¬ 


ed in separate counts.32 While this rule, as shown 
infra § 170, is held not to apply where the misde¬ 
meanor is an offense included in the description of 
the felony, as a general rule a felony and a misde¬ 
meanor cannot be charged in the same count.33 On 
this principle, it is held that a count charging ac¬ 
cused with aiding the escape of a prisoner who was 
guilty both of a felony and misdemeanor was du¬ 
plicitous but, on the other hand, under the rule 
permitting a count to charge a skigle act constitut¬ 
ing more than one offense, it has been held that a 
count charging aiding the escape of both a felon 
and one guilty of a misdemeanor as a single act may 

be sustained.35 

Duplicity is not a fundamental error in an indict¬ 
ment®® and does not render it void, but voidable.® 7 


83. Ark.—Gurley v. State. 2S2 S.W. 
636, 164 Ark. 397. 

31 C.J. p 760 note 6—21 C.J. p 842 
note 6. 

Manner of csarjing out conspiracy 

(1) Indictment for conspiracy was 
not duplicitous because of setting: 
out manner and means of carrying: 
out conspiracy.—^Hosier v. IT. S., C.C. 
A.La., 64 F.2d 657, certiorari denied 
34 S.Ct. 100, 290 U.S. 677, 78 L.Bd. 
584. 

(2) Conspiracy and overt act see 
infra § 171. 

Tjreason and overt; acts 
An indictment for treason, consist¬ 
ing in aiding particular enemy agent, 
charged only one offense and was not 
bad for duplicity, although it alleged 
numerous overt acts in one count, 
such overt acts constituting no part 
of the crime.—^U. S. v. Haupt, C.C.A. 
IlL, 136 F.2d 661, reversing, D.C., 47 
F.Supp. 836, supplementing 47 F. 
Supp. 832. 

Statemeii.t of purpose 

(1) Under statute prohibiting pos¬ 
session of still without registration, 
count of indictment charging such 
possession for ^'beverage and com¬ 
mercial purposes'* was not insuffi¬ 
cient for duplicity, since statement 
of purpose of still could not vitiate 
count which had already properly 
charged crime.—Whitcombe v. U. S., 
C.CA.N.J., 90 F.2d 290, certiorari de¬ 
nied 68 S.Ct. 361, 302 U.S. 759, 82 
L.Bd. 587, Tumia v. U. S.. 58 S.Ct 
861, 302 U.S. 759, 82 LuEd. 687, Gior¬ 
dano V. U. S., 68 S.Ct. 361, 302 U.S. 
759, 82 L..Ed. 687, and Mario v. U. 
S., 68 S.Ct 362. 802 U.S. 759, 82 
Ii.Bd, 587. 

(2) So a charge that accused kept 
his shop open on Sunday for the 
purpose of doing business therein 
was not bad for duplicity.—Com¬ 
monwealth V. Wright, 12 Allen, 
Mass., 187. 


Use of formal expressions 

Indictment alleging that accused 
was absent at time of killing, but 
did then and there counsel another 
to commit murder, was not duplici¬ 
tous; the formal expression “then 
and there** not contradicting allega¬ 
tion of absence.—^Powers v. State, 
157 S.EL 195, 172 Ga. 1. 

84. Ky.—Stewart v. Commonwealth, 
270 S.W. 718, 208 Ky. 174—Emer¬ 
son V. Commonwealth, 264 S.W*. 
1063, 204 Ky. 1455. 

81 C.J. p 760 note 7. 

Terms held synonymous 

(1) “Conducting** and *‘maintain¬ 
ing.’*—State V. Weston, 226 P. 411, 
129 Wash. 607. 

(2) “Disorderly house** and “baw¬ 
dy house.**—Blair v. State, 293 P. 
276, 49 Okl.Cr. 276. 

(3) “Instrument or substance.*'— 
Terry v. State, 289 S.W. 1011, 105 
Tex.Cr. 640. 

<4) “Keep** cmd “have.**—State v. 
Harwl, 230 P. 331, 117 Kan. 74. 

(5) “Oppose** and “resist.**—^McAl¬ 
pine V. State, 97 So. 612, 19 Ala.App. 
891. 

(6) Other illustrations see 31 C.J. 
p 760 note 7 [a]. 

85. La.—State v. Laborde, 109 So. 
485, 161 La. 771. 

31 C.J. p 760 note 8. 

88. Tex.—Carson v. State, 94 S.W.2d 
786, 130 Tex,Cr. 467. 

31 C.J. p 760 note 9—9 CJ. p 1054 
note 4. 

87- Me.—State v, Cushing, 15 A.2d 
740, 137 Me. 112. 

88. OkL—^Wheatcraft v. State, 240 
P. 763, 32 Okl.Cr. 379. 

89. Ind.—Hull V. State, 22 N.E. 117, 
120 Ind. 153. 

18 C.J. p 1398 note 49. 

Allegations insufficient to constitute} 
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charge of distinct offense disre¬ 
garded as surplusage see infra § 
174. 

Forgery 

An indictment which sets forth the 
recording of a forged assignment of 
letters patent, and, in addition, a 
charge of forgery, was not bad as 
charging two offenses, the part set¬ 
ting forth such recording being 
mere surplusage.—^People v. Harrold, 
24 P. 106, 84 Cal. 667. 

sa D.C.—Egan v. U. S., 287 F. 968, 
52 APP.D.C. 384. 

Ind.—Brogan v. State, 156 N.E. 515, 
199 Ind, 203. 

31 aj. p 760 note 10—26 C.J. p 807 
note 43. 

Zdbel and slander 

Wis.—Branigan v. State, 244 N.W. 
767, 209 Wis. 249. 

91. N.M.—Territory v. McGrath, 114 
P. 364, 16 N.M. 202. 

31 C.J. p 760 note 11. 

92. U.S.—U. S. V. Hopkins, D.C. 
Fla., 290 F. 619. 

31 C.J. p 760 note 12. 

93. Tex.—Hincy v. State, 267 S.W. 
541, 96 Tex.Cr. 284. 

31 C.J. p 760 note 18. 

94. Mo.—State v. Harrison, 62 Mo. 
App. 112. 

r 

95. Wis.—Oleson v. State, 20 Wis. 
58. 

96. Tex.—Martin v. State, 162 S.W. 
2d 722, 144 Tex.Cr. 313—Boyd v. 
State. 39 S.W.2d 65, 118 Tex.Cr. 
532. 

Objection for duplicity as not pre¬ 
sentable for first time on appeal 
see Criminal Law § 1671. 

97. Tex.—Villalva v. State. 161 S.W. 
2d 222, 142 Tex.Cr. 120—^Roberts v. 
State, 67 S.W.2d 283, 126 Tex.Cr. 
101—Melley v. State. 248 S.W. 867. 
93 Tex.Cr. 522. 
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Grades or degrees of offense. Different grades 
of the same offense may be charged in the same 
count but, where a statute makes the degrees 
of an offense distinct crimes having different grades 
of punishment, they cannot be united in a single 
count.®^ 

Requiring joinder in one count of matters alleged 
in several counts. The trial court has a sound dis¬ 
cretion as to requiring joinder in one count of mat¬ 
ters which are properly alleged separately in several 
counts and which could, with equal propriety, be 
alleged in one count.i 

§ 163. - Statutory Provisions 

Distinct offenses nnay be Joined In the same count 
where there Is express statutory authority therefor. 

Notwithstanding the general rule stated supra § 
162 that the indictment or information must not in 
the same count charge accused with the commisson 
of two or more distinct and substantive offenses, 
such offenses may be joined in the same count 
where there is express statutory authority there- 
for.2 Thus it is within the power of the legislature 
to provide that what has previously required sev¬ 
eral counts in an indictment may be accomplished 


by a single count, provided accused is not unlaw¬ 
fully prejudiced thereby,^ and statutes to this effect 
have been applied in a number of cases.^ Such 
a provision with reference to particular offenses 
supersedes, as to a charge of such offenses, a prior 
statute in general terms requiring an indictment to 
charge but one offense.5 Accused can, however, 
be convicted of only one of the offenses charged,® 
and it is error to instruct that he can be convicted 
of all of them.'^ Under some statutes, where several 
offenses are of the same character and subject to 
the same punishment, accused may be charged with 
either in the same count in the alternative,® but of¬ 
fenses of the same character which are not subject 
to the same punishment® or offenses not of the same 
character^® cannot be so charged, nor can separate 
offenses be charged conjunctively.il 

§ 164. - Distinct Facts Constituting Sin¬ 

gle Offense 

The Indictment is not duplicitous if the facts charged 
constitute but a single offense, as where the acts charged 
form component parts of a single transaction; and it Is 
not fatal to charge In a single count conspiracy to commit 
two or more offenses. 

If the facts charged constitute but a single of- 


9®. Ga.—^Harris v. State, 12 S.B.2d 
64, 191 Ga. 243—Outz v. State, 114 
S.B. 707, 164 Ga, 642—^Bradham v. | 
State, 180 S.B. 748, 51 Ga.App. 436. 
Ky.—Shivley v. Commonwealth, 14 
S.W,2d 206, 227 Ky. 748. 

26 C.J. p 956 note 40—38 C.J. p 372 
note 40. 

99. N.T.—Woodford v. People, 3 
Hun 310, 6 Thomps. & C. 539, af¬ 
firmed 62 N.T. 117, 20 Am-R. 464. 
Tenn.—Griffin v. State, 70 S.W. 61, 
109 Tenn. 17. 

31 C.J. p 761 note 18. 

1. U.S.—Seymour v. XJ. S., C.C.A. 
Neb., 77 P.2d 677. 99 A.L..R. 880. 

Compelling: statement of charge in 
separate counts see infra $ 177. 

2. Pla—Carnley v. State, 102 So. 
333, 88 Fla. 281. 

33 C.J. p 712 note 57 [d], [e] (1). 
BnihezzlemeiLt of pnhlio money 
Statute providing that any one 
who shall embezzle money intrusted 
to him by virtue of his office may 
be charged in one indictment and one 
count with embezzlement of the ag¬ 
gregate amount embezzled by him 
during the entire time of his holding 
such office, which amount shall de¬ 
termine the grade of the offense 
charged, is a procedural and not a 
substantive statute and was intended 
to apply to indictment of a public 
officer for embezzling public money, 
such embezzlement being a graded 
offense within the statute. Hence, 
under an indictment charging a pub¬ 


lic officer with embezzlement of pub¬ 
lic money intrusted to him by virtue 
of his office, officer may be charged 
in one indictment and in one count 
with embezzlement of the aggregate 
amount embezzled by him during the 
entire time of his holding such of¬ 
fice, and it is not necessary to have 
a separate count for each transaction 
by which the embezzlement was com¬ 
mitted.—State V. Doucet, 13 So.2d 
353, 202 La. 1074. 

3. Ky.—Miller v. Commonwealth, 79 
S.W. 260, 25 Ky.L. 1931. 

Va.—^Pine v. Commonwealth, 93 S.1J. 
652, 121 Va. 812. 

31 C.J. p 761 note 19—33 C.J. p 712 
note 67 [e] (1). 

4i W.Va.—State v. Dlgman, 5 S.B. 
2d 113, 121 W.Va. 499—State v. 
Hudson, 117 S.E. 122, 93 W.Vsl 435. 
31 C.J. p 761 note 20. 

5. Ky.—^Miller v. Commonwealth, 79 
S.W. 260, 25 Ky.L. 1931. 

Statutes governing joinder in indict¬ 
ment generally see supra 9 191. 

6. W.Va.—State v. Hudson, 117 S.E. 
122, 93 W.Va. 435. 

7- W.Va—State v. Hudson, supra. 

8. Ala—^Russell v. State, 71 Ala 
348—Gabriel v. State, 40 Ala 367— 
Heard v. State, App., 15 So.2d 310 
—^Mastoras v. State, 180 So. 113, 
28 Ala App. 123, certiorari denied 
180 So. 115, 236 Ala 619, followed 
In McGee v. State, 180 So. 123, 
286 Ala 530, denying certiorari 
180 So. 123, 28 AlaApp. 127, and 
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Rast V. State, 180 So. 894. 236 
Ala 697, denying certiorari 180 
So. 901, 28 AlaApp. 668, follow¬ 
ed in Maxey v. State, 180 So. 
116, 28 AlaApp. 127, Huffman v. 
State, 180 So. 116, 28 AlaApp. 
127, and McGee v. State, 180 So. 
123, first case, 28 AlaApp. 127, 
Rast V. State, 180 So. 901. 28 Ala 
App. 668, and Jackson v. State, 182 
So. 82, 28 AlaApp. 233, reversed 
on other grounds 182 So. 83, 236 
Ala. 75—Goldman v. State, 161 So. 
261, 26 AlaApp. 407—GrifiBn v. 
Stata 115 So. 769, 22 AlaApp. 
369. 

31 aj. p 761 note 22—3 C.J. p 170 
note 78—9 C.J. p 1038 note 46— 
27 C.J. p 1018 note 13. 

Disjunctive and alternative allega¬ 
tions generally see supra § 101 
Forgery and uttering forged check 
may be charged in same count, be¬ 
ing similar offenses subject to same 
punishment.—^McDaniel v. State, 102 
So. 788, 20 AlaApp. 407, certiorari 
denied Ex parte State, 102 So. 791, 
212 Ala 415. 

9. Ala—^Barber v. State, 34 Ala. 213 
—Goldman v. State, 161 So. 261, 26 
AlaApp. 407. 

31 C.J. p 761 note 23. 

10. Ala—Goldman v. State, supra 

11. Ala—^Ex parte State, 73 So. 35, 
197 Ala 419, denying certiorari 72 
So. 691, 15 AlaApp. 118—^Thomas 
v. State, 20 So. 617, 111 Ala 51. 

31 aJ. p 761 note 24. 
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fense, the indictment is not duplicitous hence i acts of omission or commission which form com 


12. U.S.—-Aiken v. U. S.. C.C.A.S.C., 
lOS P 2d 1S2—Casebeer v. U. S.. C. 
C.A.Kan.. 87 F.2d 66S—Kitrell v. 
XT. S., C.C.A.C 0 I 0 ., 76 P.2d 333— 
Somberg v. U. S., C.C.A.I11.. 71 F. 
2d 637—U. S. V. Ford, D.C.Pa., 
58 F.2d 1029—Westfall v. U. S.. C. 
C.A.Mich,. 20 P.2d 604—U. S. v. 
Estes, D.C.I1L. 6 P.2d 902—U. S. 

V. Erupnick, D.C.N J., 51 F.Supp. 
982—U. S. V. Rosenberg, D.C.X.Y., 
47 F.Supp. 406—U. S. v. Central 
Supply Ass'n, D.C.Ohio, 40 F.Supp. 
964—U. S. V. B. Goedde & Co.. D. 
C.Ill., 40 F.Supp. 523—U. S. v. Gen¬ 
eral Motors Corporation, D.C.Ind., 
26 F.Supp. 353. affirmed, C.C.A., 
121 F.2d 376, certiorari denied 
General Motors Corporation v. U. 
S., 62 S.Ct. 105, 314 U.S. 618. S6 
LkEd. 497. motion granted 62 SCt. 
124, 314 U.S. 579, 86 L.Ed. 469. re¬ 
hearing denied 62 S.Ct. 178, 314 

U.S. 710, 86 L.Ed. 566—U. S. v. 
Bogy, D.C.Tenn., 16 F.Supp. 407, 
affirmed, C.C.A., 96 F.2d 734, cer¬ 
tiorari denied 59 S.Ct. 68, 305 U. 
S. 60S. 83 L.Ed. 387. 

Ark.—Spears v. State, 294 S.W. 66, 

17 ft Arlr 1071 

Cal.—People v. Gilbert, 78 P.2d 770, 
26 CalApp.2d 1—^People v. Dillon, 
229 P. 974, 68 Cal.App. 457. 

Fla.—^Russo V. State, 196 Sa 293, 
142 Fla. 596. 

HL—^People v. Schneider, 19 N.E.2d 
748, 870 Ill. 612—People v. Link, 6 
N.E.2d 201, 365 111. 266, affirming 
282 llLApp. 520, certiorari denied 
Link V. People of State of Illinois, 
58 S.Ct. 9, 302 U.S. 690, 82 UEd. 
533—People t. Lewis, 1 N.R2d 696, 
285 IlLApp. 171, affirmed € N.E.2d 
175, 365 Ill. 156. 

Me.—State v. Cushing, 15 A.2d 740, 
137 Me. 112—State v. Shannon, 3 
A.2d 899, 136 Me. 127, 120 A.L.R. 
1166. 

Md.—Jackson v. State, 5 A.2d 282, 
176 Md. 399—Simmons v. State, 
167 A. 60, 165 Md. 155. 

Mich.—People v. Tenerowicz, 258 N. 

W. 296, 266 Mich. 276—People v. 
De Witt, 206 N.W. 562, 233 Mich. 
222 . 

Minn.—State v. Benham, 209 N.W. 
633, 168 Minn. 13. 

Miss.—Norwood v. State, 183 So. 
523, 182 Miss. 898. 

Mo.—State v. Dlldlne, 51 S.W.2d 1, 
330 Mo. 756—State v. Baker, 285 
S.W. 416—State v. Bunch, 270 S.W. 
282, 307 Mo. 411—State v. Brown, 
267 S.W. 871. 

N.J.—State V. Simon, 178 A. 192, 
114 N.JJLiaw 651, affirmed 182 A. 
631, 116 N.J.Law 134, certiorari 
denied Simon v. State of New Jer¬ 
sey, 56 S.Ct. 750, 298 U.S. 666, 80 
L.Ed. 1300. 

Ohio.—Beutel v. State, 172 N.®. 838, 
36 Ohio App. 78. 


Okl.—Mathis v. State. 61 P.2d 261. 
60 OkLCr. 58—Hewitt v. State, 7 
P.2d 495. 53 Okl.Cr. 117—Spencer 

V. State, 293 P. 278, 49 Okl.Cr. 208 
—Carter v. State, 215 P. 440, 24 
Okl.Cr. 1. 

Or.—State v. De Grace, 22 P.2d 896, 
144 Or. 159. 90 AL.R. 232—State 
V. Keller, 21 P.2d 807, 143 Or. 589 
—State V. Edy, 244 P. 538, 117 Or. 
430—State v. Evans, 221 P. 822, 
109 Or. 503. 

Pa,—Commonwealth v. Kirk, 17 A.2d 
195. 340 Pa. 346—Commonwealth 

V. Lawrence, 47 Dauph.Co. 376. 
Tex.—Gkildman v. State, 95 S.W.2d 

423, 130 Tex.Cr. 471—Graham v. 
State. 57 S.W.2d 850, 123 Tex.Cr. 
121—Pond V. State, 32 S.W.2d 855, 
116 Tex.Cr. 54—Hill v. State, 281 S. 

W. 1071, 103 Tex.Cr. 580. 

Wash.—State v. Anderson. 116 P.2d 
846. 10 Wash.2d 167—State v. Nor- 
gard, 48 P.2d 618, 183 Wash. 208 
—State V. Murie, 248 P. 79. 140 
Wash. 71—State v. Ramstad, 237 
P. 994, 135 Wash, 346, reversing 
232 P. 349, 132 Wash. 406. 

W.Va.—State v. Jarrett. 194 S.B. 1, 
119 W.Va. 432. 

31 C.J. p 761 note 25—9 C.J. p 1054 
note 3—33 C.J. p 712 note 57—52 
C.J. p 789 note 6 [a]—60 C.J. P 
1089 note 33. 

Keld to state single offense 

(1) Abortion.—State v. Decker, 104 
S.W.2d 307. 340 Mo. 972—1 C.J. p 
322 note 59. 

(2) Automobile larceny.—^New¬ 

comb V. State, 213 P. 900, 23 Okl. 
Cr. 172—42 C.J. p 1370 note 27. 

(3) Buying and receiving stolen 
goods.—^People v. Montejo, 18 Cal. 38 
—53 C.J. p 518 note 23. 

(4) Cruelty to animals.—State v. 
Gould, 26 W.Va. 258—3 QJ. p 73 
note 9. 

<5) Driving automobile while in¬ 
toxicated.—^Herring v. State, 35 S. 
W.2d 737, 117 Tex.Cr. 211. 

(6) Embezzlement. 

Ga.—Camp v. State, 122 S.E. 249, 
31 Ga.App. 737. 

La.—State v. Savoy, 14 So.2d 924, 
204 La. 99—State v. Doucet, 14 So. 
2d 917, 204 La. 79—State v. Man- 
ouvrier, 14 So.2d 439, 203 La. 641. 
Neb.—Winkelmann v. State, 205 N.W. 
565, 114 Neb. 1. 

Pa,—Commonwealth v. Cook, 98 Pa. 
Super. 117. 

31 C.J. p 761 note 25 [a3 (13), (14). 

(7) Erasing and altering United 
States treasury nota—Sexton v. 
CJommonwealth, 33 S.W.2d 28, 236 
Ky. 854. 

(8) Escape.—Oiler v. Amrine, 127 
P.2d 475, 166 Kan. 703—21 C.J. p 842 
notes 6, 7. 

(9) Failure to furnish separate 
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coaches for white and colored pas- 
sengers.—Chesapeake & Ohio R. Co. 
V. Commonwealth, 51 S.W. 160, 21 
Ky.L. 228. 

(10) Gaming. 

La.—State v. Hudson, 110 So. 749, 
162 La. 543. 

Neb.—Sudyka v. State, 243 NW. 276, 

123 Neb. 431, quoting Corpus Juris. 
Tex.—Martin v. State, 162 S.W.2d 

722, 144 Tex.Cr. 313—Schwarz v. 
State, 124 S.W.2d 392, 136 Tex.Cr. 
260. 

31 C.J. p 761 note 25 [a] (l)-(5)— 
27 C.J. p 1020 note 36. 

(11) Keeping of disorderly house. 
Okl.—^Blair v. State, 293 P. 275, 49" 

OkLCr. 275—^Lake v. State, 218 P. 
899, 25 OkLCr. 39. 

S.C.—State V. Turner, 18 S.R2d 376,. 
198 S.C. 499. 

(12) Larceny.—U. S. v. Barber, D: 
C.Pla,, 289 F. 523. 

(13) Libel.—Bearman v. People, 16 
P.2d 425, 91 Colo. 486. 

(14) Maintaining public nuisance. 
Ky.—Curd v. Commonwealth, 276 S. 

W. 498. 210 Ky. 588. 

S.C.—State V. Turner, 18 S.R2d 372,. 
198 S.C. 487. 

(15) Manslaughter.—S t a t e v. 
Korth, 217 N.W. 236, 204 Iowa 1360. 

(16) Murder. 

Iowa.—State v. Rhodes, 288 N.W. 98 
227 Iowa 332, certiorari denied 
Rhodes v. State of Iowa, 60 S.Ct. 
980, 310 U.S. 626, 84 L.Ed. 1398 
Ky.—^Newsome v. Commonwealth, 36 
S.W.2d 36, 236 Ky. 344. 

31 C.J. p 761 note 26 [a] (27). 

(17) Obstructing justice.—Johnson 
V. Commonwealth, 42 S.W.2d 341, 240' 
Ky. 387. 

(18) Passing counterfeit money.— 
Price V. U. S., 289 F. 562, 53 App.D- 
C. 164. 

(19) Rape. 

Tex.—^Rogers v. State, 63 S.W.2d 384,. 

124 Tex.Cr. 430—Osborne v. State, 
292 S.W. 240, 106 Tex.Cr. 310— 
Dyer v. State, Cr., 283 S.W. 820. 

Va.—Stump V. Commonwealth, 119* 
S.E. 72, 187 Va. 804. 

Wash.—State v. Allen, 222 P. 502*, 
128 Wash. 217. 

(20) Statutory hit-and-run offense 
by automobile driver.—State, v. Raz- 
ey, 282 P. 755, 129 Kan. 328, 66 A, 
L.R. 1225. 

(21) Violation of Corporate Securi¬ 
ties Act.—^People v. Kuder, 269 P. 
198, 93 Cal.App. 42, hearing denied 
269 P. 630, 93 Cal.App. 42. 

(22) Violation of election laws.— 
Connors v. U. S., Colo., 15 S.CJt. 951, 
158 U.S. 408, 89 L.Bd. 1033—31 C.J. 
p 761 note 25 [a] (16)—20 C.J. P 286 
notes 84, 85. 

(28) VlolaUon of flsh and game 
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ponent parts of, or represent preliminary stages of, the same is true of acts entering into a single and 
a single transaction may be charged together,!^ and continuous transaction.^^ When the acts mentioned 


laws.—state v. Dunning, 22 A. 109, 
83 Me. 178—26 O.J. p 643 note 17. 

(24) Violation of liquor laws. 

XJ.S.—McMillan v. U. S., C.C.A.Okl., 
27 F.2d 94. 

—^Walters v. State, 96 So. 207, 
19 Ala.App. 92. 

Qoio .—Roark v. People, 244 P. 909, 79 
Colo. 181. 

Ind.—Meno v. State, 164 N.B. 93, 
197 Ind. 16—Smith v. State, 166 
N.E. 613, 199 Ind. 217. 

—^Emerson v. Commonwealth, 264 
S.W. 1063. 204 Ky. 1455. 

La.—State v. Shropulas, 114 So. 844, 
164 La. 940—State v. Albritton, 102 
So. 683, 157 La. 597. 

Minn.—State v. Stock, 211 N.W. 319, 
320, 169 Minn. 364, citing Ckirpos 
Juris. 

Mo.—State v. King, 53 S.W.2d 252, 
331 Mo. 268—State v. Spano, 6 S. 
W.2d 849, 320 Mo. 280—State v. 
Tally, 22 S.W.2d 787—State v. 
Lando, 300 S.W. 767—State v. 
Knight, 300 S.W. 719. 

Pa.—Commonwealth v. Rose, 32 Pa. 
Dist. & Co. 530. 

S.D.—State v. Hoven, 195 N.W. 838, 
47 S.D. 60. 

Tex.—^Johnson v. State, 22 S.W.2d 
943, 113 Tex.Cr. 679—^Burgess v. 
State, 9 S.W.2d 339, 110 Tex.Cr. 
494, followed in Williams v. State, 
7 S.W.2d 1118, 110 Tex.Cr. •168— 
Meyer v. State, 299 S.W. 259, 108 
Tex.Cr. 77—Hail v. State, 288 S.W. 
1072, 105 Tex.Cr. 497—Ortez v. 

State, 276 S.W. 236, 101 Tex.Cr. 
471. 

Wash.—State v. Eckert, 21 P.2d 1035, 
173 Wash. 93. 

31 O.J. p 761 note 26 [a^ (6)-(ll)— 
33 C.J. p 712 note 57 [b], [cl P 
735 note 50. 

(26) Violation of narcotic law. 
U.S.—Ching Wan v. U. S., C.C.A. 
Cal., 35 P.2d 665—Ray v. U. S., C. 
aA.Tenn., 10 P.2d 359—Taylor v. 
U. S., C.C.A.MO.. 19 P.2d 813. 

Fla.—Cortina v. State, 184 So. 838, 
13o FISm 268. 

31 C.J. p 761 note 25 [a] (28). 

(26) Violation of postal laws.— 
Lee V. U. S., CaL, 166 F. 948, 84 C. 
C.A 448—31 C.J. p 761 note 26 [a] 
(29), (30)—49 C.J. p 1199 note 1, p 
1226 notes 61-64. 

(27) Other illustrations see 31 C. 
J. p 761 note 26 [a]—43 C.J. p 736 
notes 86, 88. 

13. U.S.—^Pon Wing Quong v. XT. S., 
C.C.ACal., Ill P.2d 761—^Muench v. 
U. S.. C.CA.MO., 96 F.2d 332—Yip 
Wah V.- U. S., C.C.A.Wash., 8 P.2d 
478, certiorari denied 270 XJ.S. 645, 
70 L.Bd. 777. 

Ill.—^People V. Lewis, 1 N.B. 2d 696, 
285 IlLApp. 171, affirmed 6 N.E.2d 
175, 365 IlL 156. 


Ind.—Runyon v. State, 38 N.B.2d 235, 
219 Ind. 352. 

Ky.—Tincher v. Commonwealth, 69 
S.W.2d 750, 253 Ky. 623. 

Mo.—State v. Miller, App., 258 S.W. 
34. 

Pa.—Commonwealth v. Cook, 98 Pa. 
Super. 117. 

S.C. — State V. Sharpe, 128 S.B. 722, 
132 S.C. 236. 

Tex.—Hughes v. State, 114 S.W.2d 
566, 134 Tex.Cr. 175. 

Wash.—State v. Norgard, 48 P.2d 
618, 183 Wash. 208—State v. Com¬ 
er, 17 P.2d 643, 171 Wash. 25— 
State V. Spiller, 262 P. 128, 146 
Wash. 180—State v. Murie, 248 P. 
79, 140 Wash. 71. 

Wyo.—State v. Grandbouche, 230 P. 
338, 37 Wyo. 88, rehearing denied 
233 P. 532, 32 Wyo. 88. 

31 C.J. p 762 note 26. 

Single offense charged. 

(1) Assault.—State v. Schmittzehe, 
Mo., 3 S.W.2d 235, 238, citing Corpus 
Juris. 

(2) Embezzlement—State v. Rich¬ 
ardson, 26 P.2d 251, 138 Kan. 471. 

(3) Forgery. 

Cal.—^People v. Adams, 249 P. 636, 
79 Cal.App. 373. 

Iowa.—State v. Solberg, 242 N.W. 
84, 214 Iowa 333. 

Kan.—State v. Maxwell, 102 P.2d 109, 
161 Kan, 961, 128 A.L.R. 1316. 

Okl.—Vanderslice v. State, 67 P.2d 
267. 59 OkLCr. 192—Ballew v. 

State, 28 P.2d 993, 65 OkLCr. 247. 
26 C.J. p 956 notes 25-30, 41. 

(4) Violation of liquor laws. 

Pa.—Commonwealth v. Basha, 80 P€l 
S uper. 320—Commonwealth v. 
Rose, 32 Pa^Dist & Co. 530. 
Wash.—City of Spokane v. Stamper, 
277 P. 388, 162 Wash. 111. 

31 C.J. p 762 note 26 [a] (2). (3), 
[d]. 

(5) Other Illustrations see 31 C.J. 
p 762 note 26 [a] (1), (4^ 

Charging two oonsplraoies as one 

Whether two conspiracies that are 
separate both as to personnel and 
content may be combined in one in¬ 
dictment as a single conspiracy de¬ 
pends on whether or not jury are 
likely to confuse the issues as a re¬ 
sult thereof. In prosecution for con¬ 
spiracy to procure lead wash for 
use not as a medicine but for re¬ 
sale contrary to regulations gov¬ 
erning sale of preparations of lim¬ 
ited narcotic content, evidence that 
defendants had previously conspired 
to extract opium from paregoric 
would be competent on the issue of 
criminal Intent, and hence defend¬ 
ants who allegedly were parties to 
both conspiracies could not complain 
of their joinder in one indictment 
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as a single conspiracy; and vari¬ 
ance between the indictment and 
proof that only two of several de¬ 
fendants participated in both con¬ 
spiracies was not so prejudicial to 
other defendants as to preclude 
joinder of conspiracies in one indict¬ 
ment, although the jury might er¬ 
roneously consider the evidence con¬ 
cerning participation of the two de¬ 
fendants in either conspiracy in de¬ 
termining the guilt of the other de- 
fendanta—U. S. v. Liss, C.C.A.N.Y., 
137 F.2d 995. 

14. U.S.—U. S. V. Johnson, Ill., 63 
S.Ct. 1233, 319 U.S. 503, 87 L.Ed. 
1546, reversing, C.C.A, 123 F.2d 
111, certiorari granted 62 S.Ct. 
625, 315 U.S. 790, 86 L.Ed. 1193, 
reargrument granted 62 S.Ct. 1104, 
86 L.Ed. 1778—U. S. v. Manton, C. 
C.A.N.Y., 107 F.2d 834. eertioraxi 
denied Manton v. U. S., 60 S.Ct. 
590, 309 U.S. 664, 84 L.Ed. 1012, and 
Spector V. U. S., 60 S.Ct 590, 309 

U. S. 664, 84 L.Ed. 1012—Mulloney 

V. U. S., C.C.AMass.. 79 P.2d 666, 
affirming, D.C., U. S. v. Mulloney, 

8 F.Supp. 674, and certiorari denied 
Mulloney v. U. S., 56 S.Ct 383, 296 
U.S. 658, 80 L.Ed. 468—U. S. v. Mc- 
Kieghan, D.C.Mich., 58 F.2d 298— 
U. S. V. Seidman, D.C.Pa., 45 P.2d 
178—U. S. V. Illinois Alcohol Co., 
C.C.A.N.Y., 46 F.2d 145, certiorari 
denied Bemey v. U. S., 51 S.Ct. 214, 
282 U.S. 901, 75 L.Ed. 794—Ray v. 
U. S., C.C.A.Tenn., 10 P.2d 359— 
U. S. V. Waltham Watch Co., D.C. 
N.Y., 47 F.Supp. 524—^Norton v. 
U. S., C.C.A.Tex., 295 F. 136. 

Ga.—Hennings v. State, 185 S.B. 370, 
53 GaApp. 218—^Warren v. State, 

123 S.K 182, 32 Ga.App. 359. 

Kan.—State v. Robinson, 259 P. 691, 

124 Kan. 245. 

Mass.—Commonwealth v. Dyer, 138 
N.B. 296, 243 Mass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massachusetts, 43 S.Ct 700, 262 
U.S. 761, 67 L.Ed. 1214. 

Minn.—State ex rel. Welch v. City 
of Red Wing, 220 N.W. 611, 176 
Minn. 222. 

Mont—State v. Kurth, 72 P.2d 687, 
105 Mont 260. 

Nev.—Kelly v. State, 89 P.2d 1, 69 
Nev. 190. 

Pa.—Commonwealth v. Caertner, 20 
Pa.Dist & Co. 148. 

31 C.J. p 763 note 27—3 C.J. p 170 
note 79. 

Offense composed of continuous acts 
generally see infra S 169. 

Pezjuxy 

All of the several particulars in 
which accused swore falsely in the 
same investigation can be embraced 
in one count in perjury information. 
XJ.S—U. S. V. Otto, C.C.AN.Y., 54 F. 
2d 277. 



§ 164 


INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


have been committed by the same person at the fatal to charge ir 
same time, they may be coupled to^rether in a single mit two or more 
count as constituting a single offense.^5 jt jg not 


Pla.—Hall y. Stat«, 187 So. 392, 136 
Fla. 644. 

Ga-—Clackum y. State, 189 SB. 397, 
55 Ga.Ap 9 . 44. 

Ind.—Chambers v. State, 10 N.E.2d 
735. 212 Ind. 667. 

Me.—^State v. Shannon. 3 A 2d 899, 
903, 136 Me. 127, 120 A.L.R. 1166, 
citing Corpns Juris. 

Pa-—Commonwealth v. Cohen, 31 Pa. 
Dist. & Co. 491. 

S.D.—State v. Reidt, 222 N.W. 677, 
54 S.D. 17S. 

Tex.—Hunter v. State, 254 S.W. 993, 
95 Tex.Cr. 394. 

31 C.J. p 762 note 27 [b]. 

of copyiight 

Indictment charging accused with 
having on November 1 , 1935, and on 
divers dates prior thereto, infringed 
on certain copyrights by publication 
of a songboo^ was not defective for 
duplicity, especially where time was 
not of the essence of the offense.— 

U. S. V. Schmidt. D.C.Pa., 15 P.Supp. 
804. 

CostiiiTihig conspiracy 

(1) Indictment for continuing con¬ 
spiracy is not bad for charging re¬ 
lated conspiracies at different times 
and places.—^U. S. v. Austin-Bagley 
Corporation, D.C.N.T., 24 F.2d 527. 

(2) An information charging a 
conspiracy, extending over eight 
years, to cheat and defraud city and 
taxpayers by procuring payment of 
false claims for materials and serv¬ 
ices, did not charge separate con¬ 
spiracies, limited each to a period 
of two years, because certain of de¬ 
fendants were elective city officials 
whose terms were for only two 
years.—State v. Hayes, 18 A.2d 895, 
127 Conn. 643. 

(3) Indictment charging conspira¬ 
cy between government’s engineer- 
examiner and others, whereby de¬ 
fendants, except engineer-examiner, 
proposed substitute plan for con¬ 
struction of irrigation system 
financed by Public Works Adminis¬ 
tration, and procured exclusive right 
to quote prices on redwood to be 
used under substitute plan, and that 
they induced engineer-examiner to 
use his influence to secure approval 
of substitute plan by offering him 
a position paying an increased sal¬ 
ary was held not duplicitous.—U. S. 

V. Harding, 81 P.2d 563, 66 App.D.C. 
161. 

(4) That many persons come into, 
and many acts are embraced in, the 
•conspiracy does not maJie the In¬ 
dictment duplicitous as charging 
many conspiracies, where a common 
thread runs through all the actions 
and a common purpose animates all 
the conspirators.—U. S. v. New York 


' Great Atlantic & Pacific Tea Co., 
CC.A,Tex, 137 F.2d 459. 

Iklbel 

Several publications constituting a 
libel nmy be Joined together in one 
1 indictment, even though each sepa¬ 
rate publication constitutes a libel 
m Itself.—U. S. V. Sotto. 36 Philip¬ 
pine 389. 

TTnlawful sale 

An indictment charging a sale on 
successive days of the month In a 
certain year, but specifying but one 
quantity and one sale, has been held 
to charge only one offense and not 
to be bad for duplicity.—People v. 
Hams. 7 N.Y.S. 773, 4 Silv Sup. 531, 
affirmed 25 N.E. 317, 123 N.Y. 70. 

15. Kan.—State v. Richmond, 152 P. 
644, 96 Kan. 600. 

Okl.—Roucher v. State. 118 P. 1002, 

ft rkiri r*T* 

31 C.J. p 763 note 28—49 C.J. P 1226 
note 61. 

Single penalty imposed 
U.S—U. S. V- Byrne, DC.Mo., 44 F. 
188. 

16. U.S.—Braverman v. TJ. S., 63 
S.Ct 99. 317 U.S. 49, 87 UEd. 23. 
reversing, C.C,A., 125 P.2d 283, 
certiorari granted 62 S.Ct. 1037, 
316 U.S. 653, 86 Ii.Bd. 1733, and 
Wainer v. U, S., 62 S.Ct. 1037, 316 

U. S, 652, 86 Ii.EcL 1733—Stewart 

V. U, S., C.C.A.Ala., 131 F.2d 624, 
certiorari denied 63 S.Ct. 854, 318 
U.S. 779, 87 L,.Ed. 1147—West v. 
U. S., C.C.A.Qa., 113 F.2d 68, cer¬ 
tiorari denied 61 S.Ct 33, 311 U.S. 
647, 85 L,Bd, 413—U. S. v. Man- 
ton. C.CJLN.Y., 107 F.2d 834, cer- 
tiorart denied Manton v. U. S., 60 
S.Ct. 590. 809 U.S. 664, 84 L..Bd. 
1012, and Spector v. U. S., 60 S. 
Ct 590, 309 U.S. 664, 84 L..Ed. 1012 
—^Troutman v, U. S., C.C.A.C 0 I 0 ., 
190 P.2d 628—Center v. U. S., C.C. 
A.S.C., 96 P.2d 127—U. S. v. Gold¬ 
smith, C.C.A.N.Y., 91 F.2d 983, cer¬ 
tiorari denied Goldsmith v. U. S., 
58 S.Ct. 38, 302 U.S. 718, 82 L.Bd. 
556—Tramp v. U. S,, aC.AJSreb.. 
86 F.2d 82—Schefano v. U. S., C.C. 
AJ^la., 84 F.2d 513—Outlaw v. U. 

5.. C.C.A.Tex., 81 F.2d 805, certio¬ 
rari denied 56 S.Ct. 747, 298 U.S. 
665, 80 UBcL 1389—Moyer v. U. 

5., C.C.A.Cal., 78 P.2d 624—U. S, v. 
Lesser, C.C.A.N.Y., 66 F.2d 612— 
Clark V, U. S., C.C.A.Ga,, 61 F.2d 
409—^U. S. V. McKieghan, D.C. 
Mich,, 68 P.2d 298—Hogan v. U. 
S., C.C.A.La., 48 F.2d 516, rehear¬ 
ing gpranted in part 50 F.2d 1078, 
certiorari denied 52 S.Ct. 42, 284 
U.S. 668, 76 L.Ed. 666, reversed on 
other grounds as to one defendant, 
C.C.A., 54 F.2d 924—Blum v. U. 
S., aC.A.Mich., 46 F.2d 860—Dow- 
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a single count conspiracy to com- 
offenses,^® or to do different acts 


dy V. U. S.. C.C.AN.C., 46 P.2d 
417—Sprague v. Aderholt, D.C.Ga,, 
45 P. 2 d 790—Perry v. U. S, C.C.A. 
Fla., 39 F.2d 62, certiorari denied 
Capo V. U. S., 50 S.Ct. 487, 281 
US. 769. 74 L.Ed. 1176, and Sati- 
nover v. U. S., 60 S.Ct. 467, 281 
U.S. 769, 74 L.Ed. 1176—Curtis v. 
U. 8 ., C.C.A.Ga*, 38 F 2 d 450, cer¬ 
tiorari denied 50 S.Ct. 467, 281 
U.S. 768, 74 L.Ed. 1175, followed 
in, C.C.A., Sanchez v. U. S., 52 F. 
2d 1086—^Foreman v. U. S., CC.A. 
Ark., 28 F.2d 768—U. S. v, Austin- 
Bagley Corporation, D.C.N.Y., 24 
F.2d 527—McDonnell v. U. S., C C. 
A.Mass., 19 F.2d 801, certiorari 
denied 48 S Ct. 114, 275 U.S. 651, 
72 L.Ed. 421—^Hartson v. U. S., 
CC.A.N.Y., 14 F.2d 661—U. S. v. 
Eisenminger, D.C.Del., 16 F. 2d 816 
—Weinstein v. U. S., C.C.A.Mass., 
11 F.2d 605, certiorari denied 47 
S.Ct 94, 273 U.S. 699, 71 L.Ed. 
847—Ford v. U. S., C.C.A.Cal., 10 
F.2d 339, certiorari granted 46 S. 
Ct. 476, 271 U.S. 652. 70 L.Bd. 
1133, affirmed 47 S.Ct 531, 273 U. 
S. 693, 71 L.Ed. 793—Chapman v. 
U. S., C.C.A.Tex., 10 F.2d 124, cer¬ 
tiorari denied 46 S.Ct 482, 271 

U. S. 667, 70 L.Ed. 1141—Yip Wah 

V, U. S., C.C.A.Wash., 8 F.2d 478, 
certiorari denied 270 U.S. 646, 70 
L.Ed. 777—U. S. v. Olmstead, D. 
C.Wash., 5 P.2d 712—Bailey v. U. 
S., C.C.A.Ga., 5 P.2d 437, certiorari 
dismissed 46 S Ct 12. 269 U.S. 651, 
689, 70 L.Bd. 427—Taylor v. U. S., 

C. C.A.I1L, 2 F.2d 444, certiorari de¬ 
nied 45 S.Ct 226, 266 U.S. 634, 69 
L.Ed. 479—^U. S. v. Ozark Can- 
ners Ass’n, D.C.Ark., 61 P.Supp. 
150—^U. S. V. General Electric Co., 

D. C.N.Y., 40 P.Supp. 627—U. S. 
V. Bogy, D.C.Tenn., 16 P.Supp. 407, 
affirmed, C.C.A., 96 F.2d 734, cer¬ 
tiorari denied 69 S.Ct 68 , 305 U. 
S. 608, 83 L.Ed. 387—U. S. v. 
Schechter, D.C.N.Y., 8 P.Supp. 136, 
reversed in part on other grounds 
and affirmed in part, C.C.A-, U. S. 
V. A. L. A. Schechter Poultry Cor¬ 
poration, 76 P.2d 617, certiorari 
granted 65 S.Ct. 661, 295 U.S. 723, 
79 L.Bd. 1676, and Schechter v. U. 
S., 55 S.Ct 651, 295 U.S. 723, 79 
L.Ed. 1676 , reversed in part on 
other grounds and affirmed m part 
A. L. A. Schechter Poultry Cor¬ 
poration V. U. S., 65 S.Ct 837, 296 
U.S. 495, 79 L.Bd. 1670, 97 A.L.R. 
947, followed in Divisional Code 
Authority No. 23 Retail Solid Fuel 
Industry v. Relsenburg, 196 N.E. 
424, 129 Ohio St. 679—Norton v. 
U. S., C.C.A.Tex„ 296 P. 136. 

Cal.—^People v. Yant 80 P.^d 606, 
26 Cal.App.2d 726—People v. Gil¬ 
bert 78 P.2d 770. 26 Cal.App.2d 1 



42 C. J. S. INDICTMENTS AND INFORMATIONS § 165 

connected with the same transaction.^*^ offense to have been committed by several means or In 

several ways if the ways or means are not repugnant. 

R 165 . -Same Offense in or by Distinct ^ committed by set- 

Ways or Means means or in several ways, it may be charged 

in a single count to have been so committed, if the 


The Indictment may in a single 


—People V. Keyes, 284 P. 1096, 
103 CalApp. 624, hearing denied. 
Sup., 284 P. 1105—People v. Welch, 
264 P. 324, 89 Cal.App. 18. 

Conn.—State v. Hayes, 18 A.2d 895, 
127 Conn. 543. 

Ill. —^People V. Braun, 24 N.B.2d 879, 
303 I11.APP. 177, affirmed 31 N.E. 
2d 287, 375 Ill. 284—People v. 
Kahn, 256 Ill.App. 415. 

Ind.—^Kleihege v. State, 188 N.E. 786, 
206 Ind. 206. 

Iowa.—State v. Moore, 251 N.W. 737, 
217 Iowa 872. 

Ky.—^Asher v. Commonwealth, 277 S. 

W. 842, 211 Ky. 624. 

Mich.—^People v. Chambers, 271 N. 
W. 556, 279 Mich. 73—^People v. 
Tenerowicz, 253 N.W. 296, 266 

Mich. 276. 

N.J.—State V. Continental Purchas¬ 
ing Co., 195 A. 827, 119 NiJ.Law 
257, affirmed 1 A.2d 377, 121 N.J. 
Law 76—State v. Profits, 176 A. 
683, 114 N.J.Law 334, affirming 
174 A. 648, 113 N.J Law 330. 

—State v. Shipman. 163 S.E. 657, 
202 N.C. 618. 

31 C.J. p 763 note 29—12 C.J. p 628 
note 90. 

Conspiracy and overt act see infra § 
171. 

Felony described by different names 

Indictment will not be rendered 
duplicitous by the fact that the fel¬ 
ony which it is the purpose of the 
conspirators to commit Is described 
by different names.—State v. Ster¬ 
ling, 34 Iowa 443. 

17. Cal.—^People v. Johnson, 134 P. 
339, 22 CaLApp. 362. 

Ifllsoondnot germane to one oonme 
of wrongdoing 

If misconduct charged of alleged 
conspirators is germane to one 
course of wrongdoing, there is only 
one conspiracy which may be charg¬ 
ed and punished as a single conspira¬ 
cy. — ^People V. Schoonover, 8 N.W.2d 
95, 304 Mich. 356—^People v. McCrea, 
6 N.W.2d 489, 303 Mich. 213, certio¬ 
rari denied McCrea v. People of State 
of Michigan, 63 S.Ct. 851, 318 U.S. 
783, 87 L.Ed. 1160. 

U.S.—^Empire Oil & Gas Corpo¬ 
ration V. U. S., C.C.A.Cal., 136 F. 
2d 868—Evans v. U. S., C.C.A.S.C., 
11 P.2d 37—DeirAlra v. U. S., C. 
aA.Cal., 10 P.2d 102—U. S. v. Em¬ 
pire Hat & Cap Mfg. Co., D.C.Pa., 
47 F.Supp. 395—^U. S. v. B. Goedde 
& Co., D.C.I11., 40 F.Supp. 523. 
Idaho.—State v. Alvord, 271 P. 322, 


count charge the | ways or means 


46 Idaho 765—State v. Dingmian, 
219 P. 760, 37 Idaho 253. 

Iowa.—State v. Essex. 250 N.W. 895, 
217 Iowa 157. 

Kan—State v. Carr, 98 P.2d 393. 151 
Kan. 36. 

Ky.—Green v. Commonwealth, 105 S. 
W.2d 685, 268 Ky. 475—Hannah v. 
Commonwealth, 46 S.W.2d 121, 242 
Ky. 220. 

Md.—Romans v. State, 16 A.2d 642, 
178 Md. 688, certiorari denied Ro¬ 
mans V. State of Maryland, 61 S.Ct. 
732, 312 U.S. 696, 85 L.Ed. 1131. 
Mo.—State v. Shelby, 64 S.W.2a 269, 
333 Mo. 1036. 

N.M.—State V. Ochoa, 72 P.2d 609, 
41 N.M. 689. 

Ohio.—State v. Peters, 147 N.EL 81, 
112 Ohio St. 249, modifying 26 
Ohio N.P.,N.S.. 69. 

Tex.—Odle v. State, 139 S.W.2d 695, 
139 Tex.Cr. 288—McArthur v. 
State, 106 S.W.2d 227, 132 Tex.Cr. 
447—Slaughter v. State. 103 S.W. 
2d 386, 132 Tex.Cr. 179—Pierce v. 
State, 38 S-W.2d 589, 117 Tex.Cr. 
68—Whiteside v. State. 12 S.W. 2d 
218, 111 Tex.Cr. 116—Boyd v. 

State, 292 S.W. 1112, 106 Tex.Cr. 
492—^Williams v. State, 271 S.W. 
628, 100 Tex.Cr. 50—^Prince v. 

State, 247 S.W. 863, 93 Tex.Cr. 230. 
Wash.—State v. Montgomery, 132 P. 
2d 720, 16 Wash.2d 130—State v. 
Harrison, 108 P.2d 327, 6 Wash. 
2d 626—State v. Rooney, 97 P.2d 
156, 2 Wash.2d 17—State v. Hull. 
48 P.2d 226, 182 Wash. 681—State 
V. Fitzpatrick, 261 P. 876, 141 
Wash 638—State v. Murie, 248 P. 
79, 140 Wash. 71—State v. Weston, 
225 P. 411, 129 Wash. 607. 

Wyo.—Thompson v. State, 283 P. 161, 
156, 41 Wyo. 72, cltmg Corpus Jiu 
riSi 

31 aj. p 763 note 31—1 C.J. p 321 
note 54—^18 C.J. p 1398 note 47. 
AHegations held proper with re¬ 
spect to charge of: 

(1) Assault.—State v. Bush, 296 P. 
432, 60 Idaho 166—31 C.J. p 763 note 
31 [a] (8)-(10). 

(2) Attempting to defraud county 
by inducing it to pay money to 
several named persons to whom ac¬ 
cused knew county was not indebted. 
—^Heard v. State, 171 So. 775, 177 
Miss. 661. 

<3) Conspiracy to defraud by the 
use of the mails.—^Lehman v. U. S., 
N.T., 127 F. 41, 61 C-CA. 577—12 C. 
J. p 629 note 94. 

<4) Embezzlement—State v. An¬ 
derson, 114 So. 598, 164 La. 696. 
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are not repugnant but a count 


(5) Forgery. 

Ark.—Pennell v. State, 282 S.W. 992, 
170 Ark. 1119. 

Idaho.—State v. McDermott, 17 P. 
2d 343, 52 Idaho 602. 

(6) Gaming.—Inks v. State, 114 S. 
W.2d 1184, 134 Tex.Cr. 283—Ash v. 
State. 114 S.W.2d 889, 134 Tex.Cr- 
208—31 C.J. p 763 note 31 [a] (1), 
(6)—38 C.J. p 312 note 52. 

(7) Keeping bawdyhouse.—^Booker 
V. State, 94 S.W.2d 755, 130 Tex.Cr. 
460. 

(8) Robbery.—State v. Bryan, 245 
P. 102, 120 Kan. 763—31 C.J. p 763 
note 31 [a] (2)-(4). 

(9) Violation of liguor laws. 

U.S.—Krench v. U. S., C.C.A.Mich.. 

42 F.2d 354—Kurczak v. U. S., C, 
C.AMich., 14 P.2d 109. 

Ga.—Smith v. State, 8 S.E.2d 94, 62 
GaApp. 484. 

Tex.—^Wimberley v. State, 262 S.W. 
787, 95 Tex.Cr. 102. 

Homicide indictment may allege 
different means of killing in single 
count. 

Ark,—Crews v. State, 14 S.W.2d 261, 
179 Ark. 94. 

Okl.—^Bruster v. State, 266 P. 486, 
40 Okl.Cr. 25. 

Tex.—Stevenson v. State, 95 S.W.2d 
127, 130 Tex-Cr. 446—Stanley v. 
State, 48 S.W.2d 279, 120 Tex.Cr, 
460—Corona v. State, 300 S.W. 79, 
108 T€x.Cr. 317. 

31 C.J. p 763 note 31 [c]. 

Use of mails to defraud 

(1) A count charging use of the 
mails to carry out a fraudulent 
scheme is not duplicitous because 
alleging the use of various means 
to that end.—^U. S. v. MacAlpine, C. 
C.A.I1L, 129 P.2d 737—Weiss v. U, 
S., C.C.A.La., 122 F.2d 675, denying 
rehearing 120 F.2d 472, certiorari de¬ 
nied 62 S.Ct 300, 314 U.S. 687, 86 
L.Ed. 550, rehearing denied 62 S.Ct 
478, 314 U.S. 716, 86 L.Ed. 570—Si¬ 
mons V. U. S., C.C.AWash., 11»9 F.. 
2d 639, certiorari denied 62 S.Ct. 
78, 314 U.S. 616, 86 L.Ed. 496— 
Muench v. U. S., C.C.AMO., 96 F.2d 
332—Norcott v. U. S., C.C.A.I11., 66 
F.2d 913, certiorari denied U. S. v. 
Norcott, 64 S.Ct 130, 290 U.S. 694,. 
78 L.Bd. 697, U. S. v. Bennett, 64 S. 
Ct 130, 290 U.S. 694, 78 L.Ed. 697,. 
U. S. V. Packer, 64 S.Ct. 130, 290 U. 
S. 694, 78 L.Bd. 597, U. S. v. Car- 
roll, 64 S.Ct. 130, 290 U.S. 694, 78 
L.Ed. 597, and U. S. v. Needham, 64 
S.Ct 130, 290 U.S. 694, 78 L.Ed. 697 
—Sconyers v. U. S., C.CA.Tex., 64 
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cannot be sustained if the means alleged are incon¬ 
sistent,^^ When authorized by statute, the different 
means may be charged in the same count in the al¬ 
ternative when the offense is one which may have 
been committed by different means .20 

§ 166. —^ Alternative Phases of Same Stat¬ 
utory Offense 

Where a penal statute mentions several acts disjunc¬ 


tively and prescribes that each shall constitute the same 
offense and be subject to the same punishment, an in¬ 
dictment or information may charge any or all of such 
acts conjunctively as constituting a single offense. 

It is a well settled rule of criminal pleading that, 
when an offense against a criminal statute may be 
committed in one or more of several ways, the in¬ 
dictment or information may, in a single count, 
charge its commission in any or all of the ways 
specified in the statute .21 So, where a penal statute 


F.2d 68, certiorari denied 52 S.Ct 
410, 285 XJ.S. 554. 76 L.Ed. 943— 
Cowl V. U. S., CC.A.Neb., 35 P.2d 
794—Sunderland v. XJ, S., C.C.A.Neb., 
19 F.2d 202—Scheib v. U. S., C.C.A. 
Ind., 14 F.2d 75, certiorari denied 47 
S.Ct 95. 273 U.S. 701, 71 L..Ed. 848. 
Anderson v. U. S., 47 S.Ct. 95, 273 
U.S. 700, 71 LEd. 847, Bovard v. U, 
S.. 47 S.Ct. 95. 273 U.S. 701. 71 L. 
Ed. 847, Carter v. U. S., 47 S.Ct. 95, 
273 U.S. 701, 71 KEd. 848, Jones v. 
U. S., 47 S.Ct. 95. 273 U.S. 701. 71 
L.Ed, 847, Webb v. U. S.. 47 S.Ct 
113, 273 U.S. 718, 71 UEd. 856— 
Silkworth V. U. S.. C.aA.N.T., 10 P. 
2d 711. certiorari denied 46 S.Ct 
475, 271 U.S. 664, 70 L.Ed. 1139, 
McQuade v. U. S., 46 S.Ct. 475, 271 

U. S. 664, 70 L.Ed. 1139, and Nicholas 

V. U. S., 46 S,Ct. 476. 271 U.S. 664. 
70 I^Ed. 1139. 

(2) So an indictment was held not 
duplicitous because it alleged that 
scheme was to be consummated by 
means of several false representa¬ 
tions therein set out.—^Belt v. U. S„ 

C.C.A.Tex.. 73 F.2d 888, certiorari de¬ 
nied 55 S.Ct 513, 294 U.S. 713. 79 
L.Ed. 1247—^Popham v. U. S., C.C.A. 
Fla., 11 F.2d 966, certiorari denied 
47 S.Ct 110, 278 U.S. 718, 71 L.Ed. 
856—49 C.J. p 1215 notes 64, 65. 

(3) Nor is It objectionable because 
alleging a scheme the execution of 
which would or might involve com¬ 
mission of more than one act or 
crime.—Comes v. U. S., C.C.A.Ariz., 
119 P.2d 127—McLendon v. U. S., C. 
C.A.La., 14 P.2d 12, certiorari denied 
47 S.Ct 239, 273 U.S. 729, 71 L.Ed, 
862. 

(4) If, however, the charge sets 
forth more than one scheme to de¬ 
fraud. it is duplicitous.—Simons v. 
U. S., C.C.A.Wash., 119 P.2d 539. cer¬ 
tiorari denied 62 S.Ct. 78. 314 U.S. 
616, 86 L.Ed. 496. 

(6) Indictment held not to show 
more than one scheme to defraud.— 
Hass V. U. S., C.C.A.Iowa, 93 F.2d 
427—McLendon v. U. S., C.C.A.La., 14 
F.2d 12, certiorari denied 47 S.Ct 
239. 273 U.S. 729, 71 L.Ed. 862—49 
C.J. p 1216 note 66. 

19. N.Y.—People v. Kane, 61 N.Y.S. 
195. 632, 43 App.Dlv. 472. 14 N.Y. 
Cr. 305, affirmed 55 N.E. 946, 161 
N.Y, 380, 14 N.Y.Cr. 295. 

90. Ala.—^Mastoras v. State, 180 So. 


113, 28 Ala.App. 123, certiorari de¬ 
nied 180 So- 113, 235 Ala. 519, 
followed in McGee v. State, ISO So. 
123, 235 Ala. 530, denying certio¬ 
rari 180 So. 123, 28 Ala.App. 127. 
and Hast v. State, 180 So. 894, 236 
Ala. 697, denying certiorari ISO 
So. 901, 28 Ala.App. 668. Followed 
in Maxey v. State, 180 So. 116, 
28 Ala.App. 127, Huffman v. State, 
180 So. 116, 28 Ala.App. 127, 
and McGee v. State, 180 So. 123, 
first case, 28 Ala-App. 127. Hast 
V. State, 180 So. 901, 28 Ala-App. 
668, and Jackson v. State, 182 So. 
82, 28 Ala-App. 233, reversed on 
other grounds 182 So. 83, 236 Ala. 
75. 

Ky.—Green v. Commonwealth, 105 
S.W.2d 585. 268 Ky. 475—Deboe 
V. Commonwealth, 79 S.W.2d 236, 
257 Ky. 792. 

31 C.J. p 764 note 33. 

Disjunctive and alternative allega¬ 
tions generally see supra $ 101. 

21. U.S.—^Troutman v. U. S., C.C.A. 
Colo., 100 P.2d 628—Somberg v. 

U. a, C.C.A.I11., 71 F.2d 637—U. 
S. V. Lee Foo Yung, D.C.N.Y., 46 
P.Supp. 147—U. S. V. Kemler, D.a 
Masa, 44 F.Supp. 649. 

Alaska.—^U. S. v. Soon, 7 Alaska 320. 
Cal.—People v. Black. 113 P.2d 746. 
45 Cal.App.2d 87, appeal dismissed 
Black V. People of State of Cali¬ 
fornia, 62 S.Ct. 684, 315 U.S. 782, 
86 LuEd. 1189, rehearing denied 
I 625 S.Ct 796, 315 U.S. 828, 86 L. 
Ed. 1223. 

D.C.—Turner v. U. S., 16 P.2d 535, 
57 App.D.C. 39, quoting Corpus Jtu 
xis. 

Fla.—^Hamilton v. State, 176 So. 89, 
129 Fla. 219, 112 A.L.K. 1013. 
Ga-—Slicer v. State, 157 S.E. 664, 
172 Ga. 445—Smith v. State, 8 S. 

E.2d 94, 62 Ga.App. 484—^Earnest 

V. State, 4 S.B.2d 503, 60 Ga.App. 
608—Adsmond v. State, 170 S.E. 
525, 47 Ga.App. 444. 

Idaho.—State v. Monteith, 20 P.2d 
1023, 1024, 63 Idaho 30. citing Cor¬ 
pus Jtiris—State v. McDermott, 17 
P.2d 348, 52 Idaho 602—State v. 
Prank, 1 P,2d 181, 51 Idaho 21— 
State V. Brooks, 288 P. 894, 49 
Idaho 404—State v. Dingman, 219 
P. 760, 37 Idaho 253. 

Ind.—State v. Schipper, 141 N.E. 330, 
193 Ind. 595. 


Iowa.—State v. Abel, 199 N.W. 364, 
198 Iowa 68. 

Kan.—State v. Harris, 95 P.2d 269, 
271, 150 Kan. 536, citing Corpus Ju¬ 
ris. 

Md.—^Homans v. State, 16 A.2d 642, 
178 Md. 588, certiorari denied Ho¬ 
mans V. State of Maryland, 61 S. 
Ct. 732. 312 U.S. 695, 86 L.Ed. 
1131. 

Minn.—State v. Ostensoe, 231 N.W. 
804, 181 Minn. 106, citing Corpus 
Juris. 

Mo.—State v. Harmon, 296 S.W. 397, 
317 Mo. 354. 

Neb.—Winklemann v. State, 205 N.W. 
565, 566, 114 Neb. 1, citing Corpus 
Juris. 

N.C.—State v. Davis, 164 S.B. 732, 
203 N.C. 47, certiorari denied Davis 
V. State of North Carolina, 63 S. 
Ct. 91, 287 U.S. 646. 77 L.Bd. 658. 
N.D.—State v. McEnroe, 288 N.W. 57, 
62, 68 N.D. 615, citing Corpus Ju¬ 
ris. 

OkL—^Huckleberry v. State, 81 P.2d 
493, 495, 64 Okl.Cr. 396, citing 
Corpus Juris —^Davis v. State, 267 
P. 674, 40 Okl.Cr. 231. 

Or.—State v. Gerrltson. 265 P. 422, 
124 Or. 525. 

Pa.—Commonwealth v. Batch, 183 A. 

108, 120 Pa.Super. 592. 

S.C.—State V. Martin, 152 S.E. 738, 
155 S.C. 495. 

Tex.—Slaughter v. State, 103 S.W. 
2d 385, 132 Tex.Cr. 179—^Klein v. 
State, 283 S.W. 791, 104 Tex.Cr. 
189—Gault V. State, 269 S.W. 92, 
99 Tex.Cr. 359. 

Wash.—State v. Weston, 226 P. 411. 
129 Wash. 607. 

Wyo,—^Thompson v. State, 283 P. 
161, 156, 41 Wyo. 72, citing Cor¬ 
pus Juris. 

SI C.J. p 764 note 34—61 C.J. p 1086 
note 37. 

Olfeiises properly charged as com¬ 
mitted in different ways 

(1) Burglary.—^Handolph v. State, 
64 S.W.2d 104, 122 Tex.Cr. 161— 
81 aJ. p 765 note 36 [aj <4). 

(2) Desertion.—Griffith v. State, 
148 S.W.2d 429. 141 Tex.Cr. 482. re¬ 
hearing overruled 149 S.W.2d 686, 
141 Tex.Cr. 482. 

<3) Disorderly house.—Howard v. 
People, 61 P. 695. 27 Colo. 396—18 a 
J. p 1253 note 49. 
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mentions several acts disjunctively and prescribes 
that each shall constitute the same offense and be 
subject to the same punishment, an indictment or 


information may charge any or all of such acts 
conjunctively as constituting a single offense.-^ 
Similarly, where a statute makes either of two or 


(4) Embezzlement. 

Iowa.— State v. Gardiner, 216 N.W. 
758, 205 Iowa 30. 

Tex.—Burgess v. State, 299 S.W. 264, 
108 Tex.Cr. 48. 

(5) Failure to bring vehicle to a 
full stop “or** return to scene of 
accident. —State v. Smith, 72 A. 710, 
29 R.I. 513. 

(6) False personation.—Midkiff v. 
State. 30 P.2d 1057, 43 Anz. 323. 

(7) Forgery.—State v. Kennedy, 
Wash., 142 P.2d 247. 

(8) Gaming.—Sudyka v. State, 243 
N.W'. 276, 123 Neb. 431, quoting Cor¬ 
pus Juris—27 C.J. p 1021 notes 38, 
3 ^—38 C.J. p 312 notes 60, 61. ‘ 

(9) Pollution of stream.—Steven¬ 
son V. State. Tex.Cr., 167 S.W.2d 1027. 

(10) Rape.—State v. Powers, 277 
p. 377, 162 Wash. 156. 

(11) Robbery. 

D.C.—Tomlinson v. U. S., 93 F.2d 652. 
68 APP.D.G. 106, 114 A.L.R, 1316, 
certiorari denied 68 S.Ct 646, 303 

U. S. 648, 82 UBd. 1102, and Pratt 

V. U. S., 68 S.Ct 645, 303 U.S. 642, 
82 L.Ed. 1107. 

Mo.—State v. Craft, 23 S.W.2d 183. 
Tex.—^Liangrum v. State, 79 S.W.2d 
850, 128 Tex.Cr. 126—Gkiston v. 
State, 71 S.W.2d 618, 126 TexCr. 
300—Aston V. State, 48 S.W.2d 292, 
120 TexCr. 634—Rutledge v. State, 
260 S.W. 698, 94 TexCr. 231. 

31 C.J. p 766 note 35 [a] (23). 

(12) Violation of liquor laws. 

Ind.—Cosilito v. State, 161 N.B. 721, 

197 Ind. 709. 

Iowa.—State v. McMahon, 211 N.W. 
409. 

Tex—Goforth v. State, 273 S.W. 845, 
100 TexCr. 442—^French v. State, 
269 S.W. 786, 99 TexCr. 429— 
French v. State, 267 S.W. 494, 98 
TexCr. 578—Trevinio v. State, 247 
S.W. 872, 93 TexCr. 439. 

81 C.J. p 764 note 34 [a] (3)-(6). 

(13) Other illustrations see 31 0. 
J. p 764 note 84 [a], 

aa. U.S.—Pines V. U. S.. C.C.A.Iowa, 
123 F.2d 825—Troutman v. TJ. - S., 
C.C.A.C 0 I 0 ., 100 F.2d 628—Collins 
V. U. S., C.C.A.Iowa, 20 F.2d 674— 
Poffenbarger v. U. S., C.C.A.Iowa, 
20 F.2d 42—O’Neill v. U. S., C.C.A. 
Neb., 19 F.2d 822—Perry v. U. S., 
C.aA.Okl., 18 F.2d 477—Dell’Alra 

V. U. S., C.C.A.Cal., 10 F.2d 102— 
U. S. V. General Ribbon Mills, D.C. 
Pa., 47 F.Supp. 801. 

Ark—Smith v. State, 96 S.W.2d 1, 
192 Ark. 967—Trout v. State, 9 S. 

W. 2d 237, 177 Ark. 1029—Miller v. 
State, 264 S.W. 1069, 160 Ark. 469. 

CaL—^Bealmear v. Southern (Califor¬ 
nia Edison Co., 139 P.2d 20, prior 

42 0jr.S.—71 


opinion, App., 128 P.2d 553—^People 
V. McClennegen, 234 P. 91, 195 Cal. 
445—People v. Horluchi, 300 P. 
457. 114 Cal.App. 415. 

DeL—State v. Morrow, 10 A.2d 530, 

1 Terry 363. 

B.C.—Turner v. U. S.. 16 F.2d 535, 57 
APP.D.C. 39, quoting Corpus Juris. 
Fla.—^Holder v. State, 187 So. 781, 
136 Fla. 880—^Billings v. State, 103 
So. 628, 89 Fla. 309. 

Idaho.—State v. Monteith, 20 P.2d 
1023, 1024, 53 Idaho 30, citing Cor¬ 
pus Juris—State v. McDermott, 17 
P.2d 343, 62 Idaho 602—State v. 
Hagan, 274 P. 628, 47 Idaho 315— 
State V. Dingman, 219 P. 760, 37 
Idaho 263. 

Ill.—^People V. Diekelmann, 11 N.E. 
2d 420, 367 Ill. 372—People v. Sha¬ 
ver, 11 N.E.2d 400, 367 HI. 389, 
affirming 7 N.2.2d 160, 289 Ill App. 
612, transferred, see 4 N.B. 471, 364 
Ill. 326—People v. Cepek, 192 N.B. 
673, 357 HI. 660—^People v. Lang- 
gltth. 180 N.B. 464, 347 HI. 600. 
Ind.—Strickland v. State. 29 N.B.2d 
960, 217 Ind. 688—^Foreman v. 

State, 14 N.B.2d 546, 214 Ind. 79— 
Kleihege v. State, 188 N.B. 786, 
206 Ind. 206—Glaser v. State. 183 
N.B. 83, 204 Ind. 59—Post v. State, 
150 N.B. 99, 197 Ind. 193. 

Kan.—State v. Powell, 245 P. 128, 
120 Ban. 772, rehearing denied 
State V. Richardson, 260 P. 313, 
122 Kan, 722. 

Md,—Hubin v. State, 23 A.2d 706, 
180 Md. 279, certiorari denied Neal 
V. State of Maryland, 62 S.Ct. 1107, 
316 U.S. 680, 86 D.Bd. 1763. 

Minn.—State v. Ostensoe, 231 N.W. 
804, 181 Minn. 106, citing Corpus 
Juris. 

Miss.—Turner v. State, 171 So. 21, 
177 Miss. 272. 

Mo.—State v. Craft, 23 S.W.2d 183 
—State V. Spano, 6 SW.2d 849, 
320 Mo. 280—State v. Harmon, 296 
S.W. 807, 817 Mo. 354—State v. 
Craft, 253 S.W. 224, 299 Mo. 332 
—^Miller v. Gerk, App., 27 S.W.2d 
444—State v. Cummins, 292 S.W. 
1061, 222 Mo.App. 697—State v. 
Miller, App., 268 S.W. 34. 

N.M.—State v. McKinley, 227 P. 767, 
30 N.M. 54. 

N.T.—^People v. Arcamone, 2 N.T.S. 

2d 823, 167 Misc. 122. 

N.C.—State v. Williams, 185 S.B. 
661, 210 N.a 169. 

Qkl.—^Landrum v. State, 63 P.2d 994, 
60 Okl.Cr. 269—^Robertson v. State, 
16 P.2d 260, 54 Okl.Cr. 147—Whit¬ 
son V. State, 292 P. 673, 48 OkLCr. 
891—^Hutchinson v. State, 282 P. 
694, 45 OkLCr. 230—^Berry v. State, 
279 P. 982, 44 OkLCr. 150—Gravitt 
V. State, 279 P. 968, 44 OkLCr. 46 
' . —Hogan V. State, 276 P. 366, 42 
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Okl.Cr. 188—^Davis v. State, 267 P. 

674, 40 OklCr. 231—State v. Bunch, 
214 P. 1093, 23 OkLCr. 388. 

Or.—State v. Gerritson, 265 P. 422, 
124 Or. 525. 

Tex—Stevenson v. State, O.. 167 
S.W.2d 1027—Griffith v. State, 148 
S.W.2d 429, 141 TexCr. 482, re¬ 
hearing overruled 149 S.W.2d 586, 
141 TexCr. 482—Slaughter v. 
State. 103 S.W.2d 386, 132 TexCr. 
179—^Bx parte Leifeste, 77 S.W.2d 

675, 127 TexCr. 445—Wilson v. 
State. 64 S.W.2d 773, 125 TexCr. 
92—Ford v. State, 2 S.W.2d 266. 
108 TexCr. 626. 

Utah.—State v. Gorham, 72 P.2d 656, 
93 Utah 274—State v. Jones, 20 P. 
2d 614, 81 Utah 503. 

Wash.—State v. Rooney, 97 P.2d 156, 

2 Wash.2d 17—State v. Mayer, 283 
P. 195, 164 W’ash. 667. 

W.Va.—State v. Masters, 144 S.B. 
718, 106 W.Va. 46—State v, Joseph, 
130 S.B. 451, 100 W.Va. 213. 

31 C.J. p 765 note 35. 

Disjunctive averments see supra S§ 
101, 189. 

Conjunotlve charges held proper 

(1) Abandonment.—^Brown v. 
State, 242 P. 1065, 83 OkLCr. 217. 

(2) Abortion.—CHayton v. State, 56 
S.W.2d 88, 186 Ark. 713r—1 C.J. p 321 
note 65. 

(3) Breach of the peace.—^Klng v. 
Commonwealth, 105 S.W. 419, 32 Ky. 
D. 79 —9 C.J. p 390 note 66, p 391 
note 67. 

(4) Bribery. 

U.S.—U. S. V. Kemler, D.C.Mass., 44 
F.Supp. 649. 

Minn.—^State v. Bkberg, 227 N.W. 
497, 178 Minn. 437. 

(5) Corruption in office.—State v. 
Barnett. 69 P.2d 77. 60 Okl.Cr. 355. 

(6) Embezzlement—^M o o r e v. 
State, 60 P.2d 746, 68 OkLCr. 122— 
Murray v. State, 28 P.2d 718, 55 OkL 
Cr. 241. 

(7) Failure to stop motor vehicle 
after collision.—Commonwealth v. 
Zeitler, 79 Pa.Super. 81. 

(8) Forgery. 

Ark.—^Pennell v. State, 282 S.W. 992, 
170 Ark. 1119. 

Ind,—Strickland v. State, 29 N.B.2d 
950, 217 Ind. 688—^Bruner v. State, 
164 N.B. 272, 201 Ind. 33. 

Kan.—State v. Maxwell, 102 P.2d 109- 
161 Kan. 961. 128 A.L.R. 1315. 

La.—State v. Obey, 192 So. 722, 193 
La, 1075—State v. Jackson, 111 So. 
486, 163 La. 34. 

Utah.—State v. Jones, 20 P.2d €14, 
616, 81 Utah 608, citing Corpus Jo. 
zis. 
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more distinct acts connected with the same general , 
offense and subject to the same measure and kind ' 
of punishment indictable separately and as distinct • 
crimes when each shall have been committed by 
different persons and at different times, they may, 
when committed by the same person and at the same 
time, be coupled in one count as together constitut¬ 
ing but one offense and this is true, although a 
disjunctive particle is not employed in the statute, 
but a conjunction is used which is disjunctive in 


sense.24 The rule applies, of course, where a single 
act violates the terms of a statute in different 
ways.25 WTiere a statute makes a particular act 
criminal under different conditions stated in the al¬ 
ternative, the pleading may state the conditions 
conjunctively,*26 and where the alternative state¬ 
ments of the manner of committing the offense mean 
practically the same thing, the indictment or infor¬ 
mation alleging the different ways conjunctively is 
not duplicitous.27 The rule applies even to felon- 


W.Va.--SUte v. Perry, 132 SE. 36S, 
101 W.Va. 123. 

31 C.J. p 765 note 35 [a] (17)—26 
C.J. p 956 note 41. 

(9) Gaining. 

Cal.—^People v. Pierce, 96 P.2d 784, 
14 CaL2d 639, prior opinion. App., 
91 P.2d 150, followed in People v. 
Sikora, 96 P.2d 788, 14 Gal.2d 800, 
prior opinion, App., People v. 
Pierce, 91 P.2d 150. 

Fla.—Davis v. State. 187 So. 761, 137 
Fla. 151. 

Tex.—Musey v. State, 33 S.W 2d 449, 
116 Tex.Cr. 115. 

31 aj. p 765 note 35 [a] (2), (3)— 
27 C.J. p 1021 notes 38, 39. 

(10) Homicide.—State v. Miller, 2 
P.2d 738, 164 Wash. 441. 

(11) Poisoning animals.—State v. 
Famswortli, 10 P.2d 295, 51 Idaho 
768. 

(12) Rape.—State v. Powers,. 277 
P. 377, 152 Wash. 155. 

(13) Receiving stolen property. 
Fla.—^Hamilton v. State, 176 So. 89, 

129 Fla. 219, 112 A.Ii.R. 1013. 

Ill.—People V. Calcione, 15 N.B.2d 
859, 369 Ill. 154. 

Lia.—State v. Newton, 117 So. 231, 
166 La. 297. 

N.M.—State v. Russell, 19 P.2d 742, 
37 N.M. 131. 

Tex.—Smith v. State, 18 S.W.2d 1070, 
113 Tex.Cr. 124. 

Wash.—State v. Owsley, 217 P. 999, 
126 Wash. 197. 

31 C.J. p 766 note 35 faj (6). 

(14) Robbery. 

D.C.—Turner v. U. S., 16 P.2d 536, 
57 App.D.C. 39, quoting Ck>xpii8 
Juris. 

Fla.—^Williams v. Mayo, 172 So. 86, 
126 Fla. 871. 

Tex.—Cain v. State, 124 S.W.2d 991, 
136 Tex.Cr. 275. 

31 C.J. p 765 note 35 [a] (23). 

(15) Unlawful sale of securities.— 
People V. Curtis, 233 Ill.App. 13. 

(16) Using mails to defraud.— 
Wolpa V. U. S., C.C.A.Neb., 86 P.2d 
35, certiorari denied 57 S.Ct 317 (two 
cases), 299 U.S. 611, 81 L.Ed. 461— 
Kellogg v. U. S., N.T., 126 F. 323, 61 
C.CA- 229—31 aJ, p 765 note 35 [a] 
( 20 ). 

(17) Violation of liquor laws. 
Ark.—MUler v. State* 254 S.W. 1069, j 

160 Ark. 469. ^ 


Idaho.—State v. Alvord, 271 P. 322, 
46 Idaho 765. 

Ind.—Farr v. State, 153 NE. 476, 
198 Ind. 302—Duncan v. State, 146 
N.E. 815, 196 Ind. 1—State v. 

Sohipper, 141 N.E. 330, 193 Ind. 
595. 

Kan.—State v. Vandeveer, 240 P. 407, 
119 Kan. 674—State v. Harwi, 230 
P. 331, 117 Kan. 74. 

Ky.—Roberts v. Commonwealth, 260 
S.W. 130, 199 Ky. 28. 

Me.—State v. Chemiesky, 126 A. 17, 
124 Me. 45. 

Minn.—State v. Stock, 211 N.W. 319, 
320, 169 Minn. 364, citing Corpus 
Juris. 

Mo.—State v. Spano, 6 S.W.2d 849, 
320 Mo. 280—State v. Williams, 
296 S.W. 155—State v. Jenkins, 
App., 255 S.W. 338. 

Keb.—Nash v. State, 194 N.W. 869. 
110 Neb. 712. 

Okl.—State v. Williams, 281 P. 321, 
44 Okl.Cr. 430. 

Tex,—^Brown v. State. 140 S.W.2d 
449, 139 Tex.Cr. 332—^Hughes v. 
State, 114 S.W.2d 566, 134 Tex.Cr. 
175—Klein v. State, 283 S.W. 791, 
1 r'r 1 fid 

Wash.—State v. Baird. 222 P. 218, 
128 Wash. 166. 

31 C.J. p 765 note 35 [a] (1)—33 

C, J. p 735 note 56. 

(18) Violation of narcotic laws. 
U.S.—O’Neill V. U. S., C.C.A.Neb., 19 

P.2d 322—^U, S, V. Lee Poo Tung, 

D. C.N.T., 46 P.Supp. 147. 

CaL—^People v. Kinsley, 6 P.2d 938, 
118 CaLApp. 593. 

(19) Violation of postal laws.— 
U. S. V. Rebhuhn, C.C.A.N.T., 109 F. 
2d 512, certiorari denied Rebhuhn v. 
U. S., 60 S.Ct. 976, 310 U.S. 629, 84 L. 
Ed. 1399—Burton v. U. S., Minn., 142 
F. 57, 73 C.C.A. 243—49 C.J. p 1233 
notes 4, 5. 

(20) Violation of Sunday lawa— 
State v. Coffee, 35 S.W.2d 969, 225 
Mo.App. 373—60 C.J. p 1089 note 35. 

(21) Violation of White Slave 
Traffic Act.—^Malaga v. U. S., C.CJL 
Mass., 57 P.2d 822—Blain v. U. S., 
C.C.A.Iowa, 22 P.2d 393—31 C.J. p 

765 note 36 [a] (11). 

\(22) Other illustrations see 26 
C.J. p 777 notes 38, 39—31 C.J. p 

766 note 35 [a]—38 C.J. p 372 note 
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39 [c]—51 C.J. p 1086 note 37—54 
C.J. p 837 note 27. 

23. Cal.—Bealmear v. Southern Cal¬ 
ifornia Edison Co., 139 P.2d 20, pri¬ 
or opinion, App., 128 P.2d 553— 
People V. Rosenbloom, 2 P.2d 228, 
119 Cal.App.Supp. 769. 

Del.—^State v. Morrow, 10 A. 2d 530, 
1 Terry 363. 

Fla.—^Russo v. State, 196 So. 293, 
142 Fla. 596—Kay v. State, 153 
So. 311, 114 Fla. 44—Billings v. 
State, 103 So. 628, 89 Fla. 309— 
Scott V, State, 99 So. 245, 87 Fla. 
12 . 

Idaho.—State v. Dingman, 219 P. 760, 
37 Idaho 253. 

Kan.—State v. O’Donnell, 225 P. 1078, 
116 Kan. 182. 

La.—State v. Robichaux, 115 So. 728, 
165 La. 497. 

Neb.—Cook v. State, 197 N.W. 421, 
111 Neb. 590. 

Okl.—^Huckleberry v. State, 81 P.2d 
493, 495, 64 Okl.Cr. 396, citing Cor¬ 
pus Juris. 

Tex.—^Booker v. State, 94 S.W.2d 755, 
130 Tex.Cr. 460. 

Wyo.—State v. Tobin, 226 P. 681, 
31 Wyo. 355. 

31 C.J. p 766 note 36. 

Charge held proper within, rule 

(1) Desertion and unlawful with¬ 
holding of means of support from 
wife.—^Brooke v. State, 128 So. 814, 
99 Fla. 1275, 69 A.L.R. 1173. 

(2) Lotteries.—^Prendergast v. 

State, 67 S.W. 850, 41 Tex.Cr. 358 
—38 C.J. p 311 note 47. 

(3) Other illustrations see 31 C. 
J. p 766 note 36 Ca]-[c]—11 C.J. p 
644 note 44. 

24. U.S.—Simpson v. U. S. Idaho, 
229 F. 940, 144 C.C.A. 22, certio¬ 
rari denied 36 S.Ct 552, 241 U.S. 
668, 60 L.Ed. 1229. 

Iowa.—State v. Myers, 10 Iowa 448. 
31 aJ. p 767 note 37. 

25. Idaho.—State v. Monteith, 20 P. 
2d 1023, 1024, 53 Idaho 30, citing 
Corpus Juris. 

31 C.J. p 767 note 38. 

26. Wash.—State v. Townsend, 35 P. 
367, 7 W^sh. 462. 

27. Ma—State v. Fielder, 109 S.W, 
- 580, 210 Mo. 188. 

'31 C.J.' p 767.note 40. 
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ies,28 and, without question, to misdemeanors.^^ 
This rule has been held to apply even against the 
objection that the allegations as to the different 
ways were repugnant and therefore self-destruc¬ 
tive;^® but there is authority to the contrary.^i 
The rule permitting the allegations to be joined 
does not apply where each act enumerated in the 
statute is complete in itself and punishable by a dis¬ 
tinct and specified penalty, the penalty for one act 
not being applicable to all the acts mentioned in the 
statute or where the acts are distinct and are 
performed at different times or where each of 
the acts prohibited is separate and distinct in its 
nature and object and the commission of each con¬ 
stitutes a distinct and separate offense.^^ Where 
the statute defines several offenses, the fact that 
the charge follows the language of the statute does 
not render it valid.^^ 

Act and attempt Where a statute makes the do¬ 
ing of a certain thing or the attempt to do it a 
single offense, the charge will not be duplicitous, 
although it charges the commission of the offense 
in both modes but, where they are made sepa¬ 
rate offenses, they cannot be included in the same 

count.^7 

Offense described in different sections of statute. 
Where several sections of a statute designate differ¬ 
ent acts as constituting the same offense, an infor¬ 
mation employing language which may seem to de¬ 
scribe the crime under several of the sections will 
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not be held bad if the charge is complete under 
any one of the sections.38 

§ 167. - Same Act with Different Motives 

or Intents 

It is not duplicity to charge a single substantive act 
in combination with an intent or motive described con¬ 
junctively in more than one way unless the difference in 
motive or intent causes the act to become punishable in 
greater or less degree. 

In the case of substantive acts which are made 
unlawful Avhen done from particular motives or 
with particular intents, it is not duplicity to charge 
the single substantive act in combination with an 
intent or motive described conjunctively in more 
than one way.^s Where, however, the difference in 
motive or intent causes the act to become punish¬ 
able in a greater or less degree, this rule is not ap- 
plicable.40 

§ 168. - Single Act Affecting Different 

Persons or Property 

a. Offenses involving different individ¬ 

uals 

b. Offenses involving distinct articles of 

property 

a. Offenses Involving Different Xadividnals 

A single act In viotation of law may be charged In 
one count as a single offense although involving several 
similar violations of law with respect to different persons; 
but it should appear clearly that only one act Is charged^ 
otherwise there is duplicity. 


28. Tex.—^Hogan v. State, 147 S.W. 
601, 66 Tex.Cr. 614. 

29. Tex.—^Inks v. State, 114 S.W. 
2d 1184, 134 Tex.Cr. 283—Ash v. 
State. 114 S.W.2d 889, 134 Tex. 
Cr. 208. 

31 C.J. p 767 note 42. 

30. Tex.—Smith v. State, 220 S.W. 
662, 87 Tex.Cr. 219. 

81 C.J. p 767 note 43. 

31. Mo.—State v. Flint, 62 Mo. 393. 
31 aJ. p 767 note 44. 

32. Me.—State v. Smith, 61 Me. 386. 
31 C.J. p 767 note 46. 

33. Iowa.—State v. Chapman, 62 N. 
W. 669, 94 Iowa 67. 

31 C.J. p 767 note 46. 

34. Wash.—State v. Hennessy, 196 
P. 211, 114 Wash. 361. 

31 aJ. p 767 note 47. 

Charge in separate ooauts required 
Where indictment or information 
is based on statute declaring more 
than one offense, each act relied on 
should be charged in separate count. 
—Lochner v. State, 261 N.W. 227, 
218 Wis. 472. 

SS. Tex.»aiJrodd V. ^ State, 229 S.W. 
516, 89 T6x.Cr. 99. 


Sufficiency of charge in language of 
statute generally see supra § 189. 
30L Ind.—^Marshall v. State, 23 N. 

R 1141, 123 Ind. 128. 

31 C.J. p 768 note 49. 

37. U.S.—^U. S. V. American Naval 
Stores Co., C-CGa., 186 F. 692. 

81 C.J. p 768 note 50. 

3a Cal.—^People v. Fisher, 116 P. 

688, 16 Cal.App. 271. 

Fla.—Kay v. State, 153 So. 311, 114 
Fla. 44. 

Wash.—State v. Powers, 277 P. 877, 
152 Wash. 166. 

Violation of statute and regulation 
Fact that each count of indictment 
charged violation of Emergency 
Price Control Act and regulations 
promulgated thereunder did not 
make indictment defective for du¬ 
plicity, since regulations contain de¬ 
fined prohibitions emd act applies 
penal sanctions thereto, so that each 
violation encounters penal sanctions 
of the act but constitutes a single 
penal offense.—^U. S. v. Friedman, D, 
C.Conn., 60 F.Supp. 564, followed’ in 
U. S. v. Sosnowllz & Lotstein, D.C. 
Conn., 60 F.Supp. 586—^U. S. v. Char- 
ney, D.CJMass., 60 F.Supp. ^1.* . 


Z&dictmexit for tastifyiiig falsely 
la. haalcniptcy proceeding, in viola¬ 
tion of criminal code and of Bank¬ 
ruptcy Act, was held not bad for du¬ 
plicity since reference to two sec¬ 
tions, under each of which facts 
stated constituted a crime, is mere 
surplusage.—^Magen v. U. S., C.CA. 
N.Y., 24 F.2d 325, ^certiorari denied 
48 S.Ct. 630, 277 U.S. 695. 72 L.Ed. 
1005. 

39. U.S.—Evans v. U. S., C.C.A.S.C. 
11 P.2d 37—U. S. V. Mulloney, D.C. 
Mass., 5 F.Supp. 77. 

Idaho.—State v. Hagan, 274 P. 628, 
47 Idaho 316. 

Ill—People V. Gillespie, 176 N.E. 316, 
344 IlL 290. 

OkL—Sweat v. State, 101 P.2d 648. 
69 Okl.Cr. 229—Strong v. State, 
276 P. 385. 42 Okl.Cr. 248. 

Tex.—Boyd v. State, 45 S,W.2d 216, 
119 Tex,Cr. 1.09—Cupp v. State, 285 
SW. 322. 105 Tex.CT. 65. 

SI ax p 768 note 63—9 C.X p 1065 
note 5—60 C,X p 821 note 86. 

40. Tex.—State v. Dorsett, 21 Tex. 
656. 

31 C.X p 768 note 54. 

Conspiracy to commit different of- 
-^•fenses'see supra S 164. 
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A single act or transaction in violation of law 
may as a general rule be charged in one count as 
a single offense, although the act involves several 
similar violations of law with respect to several 
different persons,but it should appear clearly that 
only one act is charged,^ 2 and, where the language 
of the indictment or information makes it uncer¬ 
tain whether it charges more than one offense, there 
is duplicity.^3 Thus, while a count <^arging the 
stealing of tlie property of two persons has been 
held fatally defective as charging separate and dis¬ 
tinct offenses,it is generally held that, when com¬ 
mitted in the same act, larcenies from different in¬ 
dividuals may be joined but the taking must be 
such that it is the same act,^® with the same in¬ 
tent,at the same time and place,^^ ^nd these facts 
must appear on the face of the indictment^® The 


sufficiency of an indictment using the phrase “then 
and there** to show these requisites has, on the one 
hand, been affirmed,^® and, on the other hand, such 
an indictment has been held insufficient, without 
specific discussion as to the use of this phrase.®^ 
It is proper to charge in one count a libel concern¬ 
ing several persons uttered by one publication,®^ or 
a slander of more than one person,®® or a breach of 
the peace,or an unlawful assembly with reference 
to two separate persons,®® or the solicitation of po¬ 
litical contributions from more than one public 
employee,®® or the embezzlement of a fund collect¬ 
ed from®"^ or belonging to®® a number of persons, 
or the burning of property belonging to several per¬ 
sons,®® or a threat to kill,®® or an assault upon,®^ 
or pointing a gun at,®^ or an attempt to kidnap,®® 
two or more persons at the same time. A count 


41. tr.S.—Spragrue v. Aderholt, D.C. 
Ga.. 45 P.2d 790—U. S. v. Kemler, 
D.CMass., 44 F.Supp. 649. 

Mich.—^People v. Larson, 196 N.W. 
412. 225 Mich. 355. 

Minn.—State v. Gottwalt. 295 N.W. 
67. 209 Minn. 4. 

Miss—Heard v. State. 171 So. 775. 
776, 177 Miss. 661, citing Coxpos 
Jnzis. 

Tenn.—Glrdley v. State, 29 S.W.2d 
255. 161 Tenn. 177, 

31 C.J. p 769 note 55. 

Bzinglnsr aliens into conntzy 
XT.S.—Serentino v. TJ. S., C.C.A.Puerto 
Rico, 36 P.2d 871. 

Sale of Manor to two persons 
Okl.—-Wheatcraft v. State, 240 P. 
753, 32 OkLCr. 879. 

garnishing Manor to nitttors 

Information in one count charging 
furnishing of liqnor to two minors 
imports furnishing at same time to 
both, and is not duplicitous.—State 
V. Knutson, 274 P. 108, 47 Idaho 
281. 

ITse of mails to ^defraud 

Indictment for use of mail in fur¬ 
therance of scheme to defraud was 
held not duplicitous, as charging 
scheme to defraud, not only insure 
ance order, but its members, gist of 
offense being not the devising of 
the scheme but the mailing of a 
letter in pursuance of it—^Baker v. 
U. S., C.C.A.Tenn„ 10 P.2d 60. 

43. Ind.—^Hughes v. State, 10 N.B.2d 
629, 212 Ind. 577. 

Okl.—^Lawrence v. State, 264 P. 214, 
39 OkLCr. 229. 

43. Okl.—^Lawrence v. State, supra. 

Charge held to state several offenses 

(1) Indictment charging accused 
and others with maliciously shoot¬ 
ing two persons.—Canada v. Com¬ 
monwealth, 45 S.W.2d 834, 242 Ky. 
71. 

(2) Affidavit charging that defend¬ 


ants did in a rude, insolent, and an¬ 
gry manner unlawfully touch, beat, 
and strike the person of two named 
individuals.—^Hughes v. State, 10 N. 
R2d 629. 212 Ind. 577. 

(3) Information charging accused 
with unlawfully using two hundred 
thirty-four milk bottles belonging to 
nine other dealers and which had 
been branded by their registry label. 
—State V. Kellmann, 123 S.W.2d 70. 
343 Mo. 762. 

44. Tenn.—^Morton v. State, 1 Lea 

498. 

45- Colo.—Sweek v. People, 277 P. 
1, 85 Colo. 479. 

Miss.—Smith v. State, 121 So. 282, 
153 Miss. 585. 

OkL—-Woolbright v. State, 288 P. 

499, 47 OkLCr. 221. 

31 C.J. p 769 note 57. 

Swindling 

Taking money from different own¬ 
ers at same time and place consti¬ 
tuted hut one offense of swindling. 
—Ratcliff V. State, 38 S.W.2d 826, 
118 Tex.Cr. 616. 

46h Tex.—Peck v. State, 111 S.W. 
1019, 61 Te3:.Cr. 81, 16 Ann.Cas. 
583. 

47- Tex.—^Peck v. State, supra. 

481 Ky.—Nichols v. Conunonwealth, 
78 Ky. 180. 

31 C.J. p 769 note 60. 

49- Wash.—State v. Bliss, 68 P. 87, 
27 Wash. 463. 

50. Ind.—^Furnace v. State, 54 N.1!. 
441, 153 Ind. 93, distinguishing and 
overruling Joslyn v. State, 27 N.E. 
492, 128 Ind. 160, 25 Am.S.R. 425. 

N.M.—State v. B^asner, 145 P. 679, 
19 N.M. 474, Ann.Cas.l917D 824. 

51, Tex.—^Peck v. State, 111 S.W. 
1019, 51 Tex.Cr. 81, 16 AnmCas. 
583. 

53. Ariz.—^Ross v. State, 96 P.^d 

1124 


286, 287, 54 Ariz. 896, citing Corpus 

JtLZlS. 

Ark.—Moran v. State, 13 S.W.2d 828, 
179 Ark. 3. 

Colo.—^Bearman v. People, 16 P.2d 
425, 91 Colo. 486. 

31 CJ. p 769 note 64—37 C.J. p 147 
note 65. 

Xiibei charging nnr^ated acts 
Indictment for libel charging pub¬ 
lication of a single writing charginflr 
three judges with offenses was held 
to charge but one crime, even if of¬ 
fenses charged In libelous article 
were unrelated.—State v. Poulson, 
141 A. 165, 6 N.J.Misc. 168. 

53. Tex.—^Roberts v. State, 100 S. 
W. 150, 51 Tex.Cr. 27—Wallace v. 
State, Cr., 49 S.W. 396. 

54. Mo.—State v. Moore, 67 Mo. 
App. 320. 

55. Tex—^Reynolds v. State, 199 S. 
W. 1092, 82 TexCr. 605. 

56. U.S.—XT. S. V. Cason, D.C.La., 

39 F.Supp. 730—TJ. S. v. Scott, C. 
C.Ky., 74 P. 213. 

57. Fla.—^McDuffie v. State, 182 So. 
591, 133 Fla. 40. 

31 aj. p 769 note 70. 

58. N.J.—State v. Knauer, 155 A. 
121, 9 N.J.Misc. 581. 

59- Ark.—^Bennett v. State, 144 S. 
W.2d 476, 201 Ark. 287, 181 A.L.R. 
908. 

80, Iowa.—State v. O’Mally, 48 Iowa 
601. 

81. Mo.—State v. Boone, 289 S.W. 
675. 

31 aJ. p 769 note 72. 

Assault with intent to murder 
Ga.—Whitmire v. State, 149 S.B. 169, 

40 Ga.App. 235—^Ramsey v. State, 
125 SJE. 777, 33 Ga.App. 77. 

63. OkL—^Lawrence v. State, 264 P. 

214, 39 Okl.Cr. 229. 

63. CaL—People v. Milne^ 60 Cal. 
71. 
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for setting up and keeping a gaining table is not 
double because it charges that accused enticed and 
permitted divers persons to play thereon.®^ It is 
proper to charge the reception of stolen goods be¬ 
longing to different owners,but the court in its 
discretion may limit the number so as not to em¬ 
barrass accused.®® So it has been held proper to 
charge robberies of several persons at the same 
time and place,®'^ but it has also been held that rob¬ 
beries of different persons at the same place and 
in rapid succession are distinct offenses, which can¬ 
not be joined.®® So too it has been held that the 
killing of more than one person resulting from the 
same felonious act may be averred in a single 
count,®® but there is also authority to the contra¬ 
ry;*^® and in any event the killing of two persons as 
distinct transactions cannot be joined in one count.^i 
It has been held that the malicious wounding of two 
persons should not be charged in one indictment, al¬ 
though the woundings may have been contemporan¬ 
eous.*^^ These rules are not altered by a statute 
providing that in case of several charges against 
any person for the same act or transaction, or for 
two or more acts or transactions connected together, 
or for two or more acts or transactions for the same 
class of crimes or offenses which may be properly 
joined, the whole may be joined in one indictment 
in separate counts instead of several indictments.^® 
An indictment may charge that defendants con¬ 
spired to injurd several named persons,*^^ and an 
indictment for conspiracy, although naming certain 

64. Mo.—State v. Cannon, 1S4 S.W. 

513, 282 Mo. 205—State v. Ames, 

10 Mo. 743. 

65. Me.—State v. Nelson, 29 Me. 329. 

Pa.—Commonwealth v. Ault, 10 Pa- 

Super. 651. 

66. Me.—State v. Nelson, 29 Me. 

329. 

67. Tex.—Clark v. State, 12 S.W. 

729. 28 Tex.App. 189, 19 Am.S.R. 

817. 

68. Colo.—^In re Allison, 22 P. 820, 

13 Colo. 525. 

69. La.—State v. Morrison, 165 So. 

323, 184 La. 39. 

31 CJ. p 770 note 79. 

70. Cal.—People v. Allbez, 49 Cal 
452. 

7L Tenn.—^Womack v. 

Coldw. 508. 

7a. Ky.—Campbell v. 
wealth, 3 Ky.L. 625. 

73. U.S.—U. S. V. Scott, aC.Ky., 74 
F. 213. 

74. U.S.—Center v. U. S., C.C.AaS.C.. 

96 F.2d 127. 

75. U.S.—^Patterson v. U. S., Ohio, 

222 F. 599, 138 C.C.A. 123, certlo- 


persons as the object of the conspiracy, where the 
gist of the charge is a conspiracy against a class of 
persons to which those named belonged, is not du¬ 
plicitous because of failure to allege that the par¬ 
ties named were in existence during the whole peri¬ 
od of the conspiracy.*^® An indictment for disturb¬ 
ing a religious meeting may charge accused in the 
same count with disturbing both the society and its 
members.7® 

b. Offenses Involving Distinct Articles of Prop¬ 
erty 

The indictment may allege without duplicity a single 
act affecting more than one article of property. 

The indictment may allege without duplicity a 
single act affecting more than one article of prop- 
erty.^*^ Thus the cutting of trees on distinct tracts 
of land if, in point of time and circumstances, done 
as a. single act may be charged in one count.^® Un¬ 
der this principle larceny of several articles at one 
time and place may be charged in one count,^® as 
may also the receiving and concealment of stolen 
goods consisting of several articles,®® the taking of 
several articles in robbery,®^ or the embezzlement 
of distinct articles®® of the property of several own¬ 
ers,®® or the keeping of more than one gaming ta¬ 
bic, whether the same or different in kind, at the 
same time and place.®^ In one count, however, ac¬ 
cused cannot he charged with having received dif¬ 
ferent articles of stolen property at different 
times,®® or with having received different arti- 

Or.—state v. Christy, 282 P. 105, 
181 Or. 314. 

81 C.J. p 770 note 87. 

Stt. Ind.—Caldwell v. State, 137 N. 

B. 179, 193 Ind. 237. 

81. Ky.—^Lisle v. Commonwealth, 82 
Ky. 250, 6 Ky.L. 229. 

Tex.—Thompson v. State, 34 S.W. 

629, 35 Tex.Cr. 511. 

82: Wia—McGeever v. State, 800 N. 

W. 486, 239 Wis. 87. 

31 C.J. p 770 note 90. 

83- Cal.—People v. De la Querra, 31 
CaL 416. 

31 C.J. p 770 note 91. 

84. Mo.—State v. Jackson, 146 S.W. 
1166, 242 Mo. 410. 

85. Property found In aocnsed’s 
possession at same time 

Receiving or concealing different 
articles of stolen property at differ¬ 
ent times and on separate and un¬ 
connected occasions constitute sepa¬ 
rate offenses and cannot be prosecut¬ 
ed as one crime, in one count, even 
though all property Is afterwards 
found in possession of accused at 
same time and place.—^Hamilton v. 
State. 176 So. 89, 129 Fla. 219. 112 
A.L.R. 1013. 


State, 7 
Common- 


rari denied 36 S.Ct 939. 238 TT.S. i 
635, 59 L.Ed. 1499. 

76. Ind.—State v. Ringer, 6 Blackf. 
109. 

77. Mo,—State v. Kellmann, 123 S. 
W.2d 70, 343 Mo. 762. 

31 C.J. p 770 note 86—38 C.J. p 372 
note 89 [d]. 
uniawfia possessioiL 
Tex.—Rape v. State, Cr., 286 S.W. 
1090. 

Blot damaging several buildings 

Okl.—Roberts v. State, 89 P.2d 979, 
66 OkLCr. 371, rehearing denied 
92 P.2d 612. 66 Okl.Cr. 371—Sy- 
monds v. State, 89 P.2d 970, 66 
Okl.Cr. 49. 

Burglary 

Affidavit charging burglary of four 
railroad cars “then and there” was 
held not bad for duplicity.—^Brogan 
V. State, 156 N.B. 515, 199 Ind. 203. 

78. Iowa.—State v. Paul, 47 N.W. 
778, 81 Iowa 696. 

79. Colo.—Sweek v. People, 277 P. 
1, 85 Colo. 479. 

Ky.—Adkins v. Commonwealth, 53 
S.W.2d 949, 246 Ky. 503. 
Miss.-^mith v. State, 121 So. 282, 
158 Miss. 685. 
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cles from different individuals,*® unless the re¬ 
ceipt was a single transaction;**^ and, where in¬ 
jury to two or more different animals is charged, 
such injuries must be set out m separate counts, as 
the injury to each animal is, or may be, a sepa¬ 
rate offense.** Larceny,*® or embezzlement,®® or 
robbery®^ as to different articles may be charged, al¬ 
though a different punishment follows the taking of 
them severally. Where larceny is a continuing 
transaction there may be several distinct asporta¬ 
tions, but they may be joined in one count for the 
final carrying aw'a 3 \®® An information charging 
larceny of different articles is bad for duplicity, 
however, where it charges offenses denounced by 
different statutes calling for separate and distinct 
punishments.®* Under a statute providing that the 
burning of one building w^hich will manifestly en¬ 
danger another is deemed the burning of the lat¬ 
ter within the definition of arson when the fire is 
communicated to the latter, an indictment charging 
the burning of a number of designated buildings 
charges but one offense.®^ An allegation of the sub¬ 
stitution of various instruments for one alleged to 
have been misappropriated by accused does not ren¬ 
der the pleading duplicitous.®® 

§ 169. -Ofifense Composed of Continuous 

Acts 

Where the offense Is composed of continuous acts It 


42 C.J.S. 

may be so charged without rendering the indictment or 
information duplicitous. 

In those cases in which the offense is of a con¬ 
tinuing nature and properly laid under a continu- 
ando, it may be so laid without rendering the in¬ 
dictment or information duplicitous.®® Thus a se¬ 
ries of embezzlements may be charged where the 
separate offenses form steps in a continuing and 
systematic plan of peculation.®^ So, where an of¬ 
fense consists in keeping a gaming house, and not 
in each separate act of gaming committed therein, 
an indictment is not double which charges the keep¬ 
ing of a house on a certain day and alleges several 
distinct acts of gaming before and after the day 
stated.®* A series of acts cannot be charged to¬ 
gether in one count of an indictment, however, 
where each of such acts constitutes a distinct of¬ 
fense.®® So, if an offense is not continuing in its 
nature and is laid on successive days, the averments 
as to successive days, if constituting complete charg¬ 
es of distinct crimes, cannot be rejected so as to ob¬ 
viate the objection of duplicity.^ An exception to 
this rule exists in some cases of indictments for a 
sale of intoxicating liquors, in which it has been 
held that, where a sale constituting a distinct offense 
is suflBciently charged, allegations of other sales 
do not invalidate the indictment but there is also 
authority to the contrary.® In some states sales to 
several persons at one time and place in violation 
of liquor laws may be charged in the same count.^ 
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§ no¬ 


where each day a prohibited business is carried on ^ 
is made a separate offense by statute, it is not prop¬ 
er to charge the carrying on of a business for sev¬ 
eral days in a single count but, where the offense 
is a continuous one and it is simply permissible to 
make each day a separate and distinct offense by 
proper allegations in the indictment or information, 
a charge covering a period of time embracing many 
days is deemed to be a charge of only one offense 
and not objectionable.® So it has been held that al¬ 
legations of repeated acts of diagnosis and treatment 
by an unlicensed person at different times during a 
specified period charge a single offense of practic¬ 
ing medicine without a license,*^ and similar rules 
have been applied with respect to a charge of un¬ 
lawfully practicing law,® and of malfeasance in of¬ 
fice.® 


, § 170. - Offenses Including Other Of¬ 

fenses 

An Indictment may, without duplicity, charge several 
related acts all of which enter into and constitute a single 
offense, although such acts may in themselves constitute 
distinct offenses. 

An indictment is not double because it charges 
several related acts, all of which enter into and 
constitute a single offense, although such acts may 
in themselves constitute distinct offenses,^® and al¬ 
though one of the offenses is a felony and the oth¬ 
er a misdemeanor.^! In the case of crimes in the 
commission of which an assault is involved, both 
the assault and completed crime may be charged.!® 
Elements of a lesser offense which form no part of 
a greater should not be stated in a charge of the 
latter, however;!® and the common-law offense of 
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271, 150 Kan. 536, citing Corpus 
Jnxis—State v. Finney, 40 P.2d 411, 
420, 141 Kan. 12, quoting Corpus 
Juris. 

Ky.—^Bwers v. Commonwealth, 146 
S.W.2d 1, 284 Ky. 780. 


Md.—^Jackson v. State, 5 A.2d 282, 
176 Md. 399. 

Mich.—People v. Xngersoll, 222 N.W. 

765, 245 Mich. 530. 

Mo.—State v. Blakely, 24 S.W.2d 

1020. 
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49 S.D. 192. 
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W.2d 171. 

31 C.J. D 771 note 16. 
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see supra § 162. 

Matters in aggravation see infra S 
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“It is unnecessary that an indict¬ 
ment contain a separate count for 
a lesser offense and another count 
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ments of the lesser are included 
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Joined, in the same count.—Common¬ 
wealth V. Kammerdiner, 30 A. 929, 
165 Pa. 222—Commonwealth v. Los- 
ey, 79 Pa.Super. 76. 

Selling and offering for sale are 
separate and distinct offenses, but 
it cannot be said that a sale could 
be made without dn offer to sell and 
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an information charging that ac¬ 
cused “did unlawfully sell and offer 
for sale" was not bad for duplicity. 
—State V. Miglin, 126 A. 250, 101 
Conn. 8. 

11. Fla.—^Hamp v. State, 178 So. 
833, 130 Fla. 801. 

Kan.—State v. Finney, 40 P.2d 411, 
420, 141 Kan. 12, quoting Oorpus 
Juris. 

S.D.—State v. Benevan, 206 N.W. 

927, 49 S.D. 192. 

31 C.J. p 772 note 17. 

Joinder of felony and misdemeanor 
in one count generally see supra § 
162. 

12. Ga.—Peters v. State, 171 S.B. 
266, 177 Ga. 772. 

31 C.J. p 772 note 18. 

Bape 

Count charging accused ravished 
and beat named female was held not 
duplicitous, since assault and bat¬ 
tery is necessarily involved in every 
rape.—^Peters v. State, 171 S.K 266, 
177 Ga. 772. 

13. Mont.—^Territory v. Dooley, 1 P. 
747, 4 Mont. 296. 

The test in determining whether 
an information chargriug one offense 
will sustain conviction of another, 
offense on the theory that the other' 
offense is included in facts set up in 
the information is whether proof 
only of the facts charged and es¬ 
sential to sustain conviction of the 
higher offense described in the in¬ 
formation will necessarily sustain 
conviction of the lesser offense. 
So an information accusing an adult 
male person of willfully, unlawfully, 
and feloniously making assault on a 
child with a deadly weapon, consist¬ 
ing of a knife, charged offense of 
aggravated assault and offense of 
assault with deadly weapon, and was 
bad, since evidence which would sus¬ 
tain conviction of the grraver charge 
of assault with deadly weapon wduld 
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assault and battery cannot be charged with a statu¬ 
tory' aggravated assault when not an element of the 
statutory offense.^^ There are some instances in 
which two crimes are of the same nature and so 
connected that when both are committed they must 
constitute but one legal offense, in which case both 
may be charged in the same count.^5 Of this na¬ 
ture are indictments for burglary, which offense 
includes both the breaking and entering with intent 
to commit a felony and the actual felony, such as 
larceny,arson,rape,^^ or an assault but the 
two charges must be kept separate, it is held, and 
each must be sufficient within itself, barring mere 
formal allegations.^® Furthermore, in some juris¬ 
dictions the contrary doctrine has been laid down 
under statutes providing that an indictment shall 
not charge more than one offense.^i In indict¬ 
ments for robbery, the assault and putting in fear 
may be alleged in connection with the taking and 
stealing of the property .22 Riot and unlawful as¬ 
sembly may be charged in the same complaint.23 

Single cct affecting state and federal govern¬ 


ments, An indictment charging seditious acts 
against the government of the state and of the 
United States in the language of the state statute 
charges but one offense, that against the state.24 

§ 171. - Conspiracy and Overt Act 

An Indictment for conspiracy Is not duplicitous be¬ 
cause alleging the overt act and the facts constituting the 
conspiracy, or because charging In one count more than 
one overt act. 

As a general rule an indictment for conspiracy 
to commit a crime is not regarded as duplicitous 
because the overt act is alleged as well as the facts 
constituting the conspiracy,25 although under a stat¬ 
ute making the formation and execution of a con¬ 
spiracy to monopolize distinct crimes, a count charg¬ 
ing both formation and carrying out of the conspir¬ 
acy is bad for duplicity.^® The charging in a single 
count of more than one distinct and separate overt 
act is not charging separate and distinct offenses, 
and does not render the indictment bad for duplici- 
ty.27 
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The court of criminal appeals does 
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—Villalva V. State, 151 S.W.2d 222, 
142 Tex.Cr, 120. 
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198, 1 Cal.App.2d 109. 

Ky.—^Herron v. Commonwealth, 66 
S.W.2d 974, 247 Ky. 220. 

N.J.—State V. Ellenstein, 2 A.2d 454, 
121 N.J.Law 304. 

N.T.—^People v. Kaplan, 266 N.T.S. 
874, 143 Misc. 91. 

N.C.—State v. -Dale. 12 S.B.2d 556, 
218 N.C. 625. 

Okl.—Dickson v. State, 224 P. 723, 
26 Okl,Cr. 403. 

31 aJ. p 772 note 80—12 C.J. p 628 
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27. U.S.—^Dowdy U. S., C.C.A.N. 
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D.C.—Amstein v. U. S., 296 F. 946, 
54 App,D.C. 199, certiorari denied 
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N.J,—State V. Ellenstein, 2 A.2d 464, 
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§ 172. - Ciiarging Act in Conjunction 

with Accessorial Acts 

An accused may be charged in one count both as a 
principal and as an accessory and may be charged with 
both having done and having caused or procured to be 
done the act on which the offense is predicated unless 
the doing and the causing or procuring are separate and 
distinct offenses. 

Accused may be charged in one count both as a 
principal and as an accessary.^s It is proper to 
charge accused with both having done and having 
caused or procured to be done the act as to which 
the offense is predicated, where the doing or caus¬ 
ing or procuring it to be done is by the statute de¬ 
fining the crime made an offense of equal degree, 
or where, in contemplation of the law, the doing 
and the causing or procuring are regarded as but 
different modes of committing the same offense;^® 
and, if it is no offense to cause an act to be done, an 
allegation that accused caused it to be done is mere 
surplusage and does not render the pleading duplici¬ 
tous but where the doing and the causing or 
procuring are separate and distinct offenses they 
cannot be charged together in the same count with¬ 
out duplicity.32 So it has been held that an accused 
cannot properly be charged in the same count of 
an indictment as an accessary, both before and aft¬ 
er the fact,3^ There is no inconsistency or duplici¬ 
ty in a charge that accused caused the commission 
of the crime. and afterward received the fruits 
thereof.34 So, on the principle that both acts are 
but different modes of proceeding in the commis¬ 


sion of the same offense, it has been held proper 
to charge the promotion of a lottery and the aiding 
in its promotion,3 5 keeping and assisting in keeping 
a nuisance,^® keeping and assisting in keeping a 
bawdyhouse,37 or forgoing and wittingly assenting to 
forgery.38 A count charging some defendants with 
a substantive crime and charging others as accessa¬ 
ries is not duplicitous under statutes making acces¬ 
saries triable and punishable in the same manner as 
principals.^s 

§ 173. - Offenses by Persons in Repre¬ 

sentative Capacities 

A charge that the accused committed an offense while 
acting in a representative capacity ordinarily is not bad 
for duplicity. 

An accused may without duplicity be charged to 
have committed an offense while acting in a rep¬ 
resentative capacity.^® It is held no objection that 
accused’s representative capacity is designated in 
various ways where one includes the others,or 
a single offense is involved but, where offenses 
committed by a person in varying representative 
capacities are distinct, he cannot be charged in the 
same count with having committed an offense in 
two capacities.^^ 

§ 174. - Offenses Incidentally or InsuflB.- 

ciently Averred 

A count which sufficiently charges the commission of 
an offense will not be held bad for duplicity because of 
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35. Ky.—^Miller v. Commonwealth, 
13 Bush 731. 

36. Ind.—Heacock v. State, 174 N. 

£3. 283, 202 Ind. 844—Alyea v. 

State, 147 N.E. 144, 196 Jnd. 864. 

1129 
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70 Kan. 739. 

37. Tex.—^Wilson v. State, Cr., 64 
S.W.2d 773. 

38. N.C—State v. Morgan, 19 N.a 
348. 

39. U.S.—Marcus v. U. S., C.C.A.Pa., 
20 F.2d 464, certiorari denied 43 
S.Ct. 122, 275 U.S. 666, 72 L.BSd. 
429 

Mo.—State v. Ball, 14 S.W.2d 638. 
321 Mo. 1171. 

Joinder of principals and accessa¬ 
ries see supra § 169. 

40. Ark.—Baker v. State, 140 S.W. 
2d 1008, 200 Ark. 688. 

Wash.—State v. Lewis, 72 P. 121, 
31 Wash. 616. 

31 C.J. p 773 note 42. 

41. Sian.—State v. Lillie, 21 Elan. 
728. 

31 C.J. p 773 note 43. 

48. Mo.—State v. Edwards, 137 S.W. 
2d 447, 346 Mo. 929—State v. Shel¬ 
by, 64 S.W.2d 269, 338 Ma 1036. 
31 C.J. p 773 note 44. 

43. Pa.—^Hutchinson t. Common^ 
wealth. 82 Pa. 472. 

81 C.J. p 773 note 46. 
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allegations which tend to show the commission of distinct 
offenses and which are not sufficient to constitute a charge 
thereof or which are merely incidental to the offense 
charged. 

Since, in order to constitute duplicity, two or 
more offenses must be sufficiently described, addi¬ 
tional allegations, which merely tend to show the 
commission of distinct offenses, but are not suffi¬ 
cient in themselves to constitute a charge thereof, 
'will not invalidate the indictment or information,^^ 
the generally accepted rule being that they may be 
rejected as surplusage.^® Where separate offenses 
are sufficiently charged, however, none of them can 


be rejected as surplusage in order to support the 
charge as of another.^® It follows of course that, 
where acts charged constitute no offense, they do 
not render the indictment duplicitous.^'^ Under the 
same rule, matter which is merely explanatory,48 
or amounts to mere conclusions,^® or is alleged by 
w’ay of description or inducement,®® or which is 
merely indicative of the manner in which the of¬ 
fense was committed,®^ does not create duplicity. 
The same is true of averments incidentally describ¬ 
ing an offense for which a conviction is not 
sought,®® and which, according to the decisions 


44. U.S.—U. S. V. Riedel C.C.A.I11.. 

126 P.2d 81—Bowdry v. U. S.. C.C. 
A.Okl., 26 P.2d 7S1, 793. quoting 
Coxpiu Jtixis—Smith v. U. S., G.C. 
A.Oki.. 17 P.2d 723, 724, certiorari 
denied 47 S.Ct 770. 274 U.S. 762, 
71 If.Ed. 1339, quoting Oorpos Ju¬ 
ris—U. S. V. Atlantic Commission 
Co., D.C.N.C^ 45 F.Supp. 187— 
Howell V. U. S., C.C.A.La.. 296 F. 
911, certiorari denied 44 S.Ct. 633, 
265 U.S. 587, 68 LEd. 1193. 

Ind.—Pollard v. State. 29 N.E.2d 956, 
218 Ind. 56—Greening v. State, 153 
KB. 412, 198 Ind. 706—Stewart v. 
State. 13 N.B. 59. Ill Ind. 654. 
Kan.—State v. Rogers, 52 P.2d 1185, 
142 Kan. 841, rehearing denied 54 
P.2d 1211. 143 Kan. 27€. 

Ky.—Neal v. Commonwealth, 54 S. 
W.2d 599, 246 Ky. 59—Thacker v. 
Commonwealth, 294 S.W. 491, 219 
Ky. 789—^Davis v. Commonwealth, 
256 S.W. 429, 201 Ky. 300. 

3Ie.—State v. Martel, 129 A. 226, 124 
Me. 359. 

Masa—Commonwealth v. McKnight, 
186 N.B. 43. 283 Mass. 35. 

Minn.—State v. Summerland, 193 N. 

W. 699, 155 Minn. 395. | 

Miss.—^Neilsen v. State, 115 So. 429. 

149 Miss. *223—Ross v. State. 101 
So. 289, 135 Miss. 862. 

Mo.—State v. Carter, 64 S.W.2d 687. 
N.D.—State v. McKenzie, 273 N.W. 
1, 67 N.D. 443. 

Ohio.—Davies v. State, 17 Ohio App. 
67. 

Tex.—Odle v. State, 139 5.W.2d 595, 
139 Tex.Cr. 288—^Atwood v. State, 
121 S.W.2d 353, 136 Tex.Cr. 543— 
Pain V. State. 115 S.W.2d 638, 134 
Tex.Cr. 387—^Allen v. State, 32 S. 
W.3d 854, 116 Tex.Cr. 16—Gamer 
y. State, 272 S.W. 167, 100 Tex.Cr, 
6‘26. 

Wash.—State v. Baker, 272 P. 80, 

150 Wash. 82—City of Port An¬ 
geles V. Fisher, 226 P. 489, 130 
Wash. 110. 

31 CJ. p 773 note 47—3 C.J. p 73 
note 10—18 C.J. p 1254 note 50— 
.-64 C.J. p 698 note 74. 

Allegations that accused caused an 
act to be done see supra 6 172. | 


Const held to chaxsTe one of¬ 

fense 

Cal.—People v. Reid, 289 P. 653, 106 
Cal. App. 616. 

Ky.—Sebree v. Commonwealth, 255 S. 

W. 142, 200 Ky. 534. 

45. U.S.—Howell v. U. S., C.C.ALa.. 
296 F. 911, certiorari denied 44 S. 
Ct. 633, 265 U.S. 587, 68 L.Ed. 1193 
—U. S. V. McKieghan, D.C.Mich., 
58 P.2d 298—Bowdry v. U. S., C.C. 
AOkL, 26 P.2d 791, 793, quoting 
Corpus Juris —Smith v. U. S., C.C. 
A.Okl., 17 F.2d 723, 724, quoting 
! Corpus Juris, and certiorari denied 
! 47 S.Ct 770, 274 U.S. 762, 71 L,.Ed. 

j 1339. 

Ark.—Gurley v. State, 262 S.W. 636, 
164 Ark. 397. 

Ill.—People V. Gillespie, 176 N.E. 
316, 344 Ill. 290—People v. Gillett, 
243 IlLApp. 41. 

Ind.—Pollard v. State, 29 N.B.2d 956, 
218 Ind. 56. 

Kan.—State v. Rogers, 52 P.2d 1185, 
142 Kan. 841, rehearing denied 54 
P,2d 1211, 143 Kan. 278. 

Ky.—^Davis v. Commonwealth, 256 S. 
W. 429, 201 Ky. 300—Johnson v. 
Commonwealth, 264 S.W. 1054, 200 
Ky. 342. 

N.C.—State v. Morrison, 24 N.C. 9. 
Ohio.—^Davies v. State, 17 Ohio App. 
67. 

Okl,—tinman v. State, 65 P.2d 1228, 
61 OkLCr. 73—Fisher v. State, 60 
P.2d 754, 58 OkLCr. 157—Sanders 
V. State, 287 P, 842, 46 OkLCr. 298 
—^Hinson v. State, 232 P. 955, 29 
OkLCr. 210—Carter v. State, 215 P. 
440, 24 OkLCr. 1—^Newcomb v. 

State, 213 P. 900, 23 Okl.Cr. 172. 
Pa.—Commonwealth v. Pomey, 88 
Pa.Super. 461. 

Tex.—Allen v. State, 32 S.W.2d *864, 
116 Tex.Cr. 15—Gamer v. State, 
272 S.W. 167, 100 Tex.Cr. 626. 

31 C.J. p 774 note 48—26 C.J. p 643 
note 18—54 C.J. p 698 note 74. 

48L U.S.—Creel v. U. S., C-CAOkL, 
21 F.2d '690, 691, quoting Corpus 
Juris. 

Ohio—Davies v. State, 17 Ohio App. 
67. 

Or.—State v. Brlggen, 231 P. 125, 
-112 Or. 681. 

31. C.J. p 775 note 49. 
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47. U.S.—Rand v. U. S., C.C.AIowa, 
77 P.2d 52. 

Ind.—Marks v. State, 40 N.E.2d 108, 
220 Ind. 9. 

Pa.—Commonwealth v. Miller, 180 A 
144, 118 Pa.Super. 58. 

31 C.J. p 775 note 50. 

48. Mass.—Commonwealth v. Mc¬ 
Knight. 186 N.E. 42, 283 Mass. 35. 

Okl.—Vanderslice v. State, 57 P.2d 
267, 59 OkLCr. 192—^Feige v. State, 
215 P. 437, 23 OkLCr. 434. 

Wash.—^State v. Whitfield, 224 P. 
559, 129 Wash. 134. 

31 C.J. p 775 note SI. 

49. Mo.—State v. Hoffman, 297 S. 
W. 388. 

31 C.J. p 775 note 62. 

50. Ky.—Sexson v. Commonwealth, 
39 S.W.2d 229, 239 Ky. 177. 

Minn.—State v. Bean, 274 N.W. 918, 
199 Minn. 16. 

Okl.—Townsend v. State, 256 P. 942, 
37 OkLCr. 76. 

31 C.J. p 775 note 53. 

51. Ga.—Cason v. State, 4 S.E.2d 

713, 60 GeuApp. 626—Camp v. 

State, 122 S E. 249, 31 Ga.App. 737. 

Iowa.—State v. Essex, 260 N.W. 895, 
217 Iowa 167. 

Md.—Jackson v. State, 5 A2d 282, 
176 Md. 399. 

OkL—^Ansley v. State, 281 P. 160, 44 
OkLCr. 382. 

Wash.—State v. Barton, 105 P.2d 63, 
5 Wash.2d 334. 

31 C.J. p 775 note 54. 

Assault with intent to rape 

Ariz.—Ramirez v. State, 108 P.2d 
459, 55 Ariz. 441. 

Pandering 

Ark.—^Malone v. State, r52 S.W.2d 
1019, 202 Ark. 796. 

50 C.J. p 810 note 99. 

62. U.S.—Theobald v. U. S., C.C.A 
Okl., 3 F.2d 601—U. S. v. Davis, C 
C.Tenn., 108 F. ^57. 

Cal.—People v. Meyer, 271 P. 761, 94 
Cal.App. 696. 

C^lo.—Critchfleld v. People, 13 P.2d 
•270, 91 Colo. 127. 

Idaho.—State v. Patterson, 88 P.2d 
493, 60 Idstho 67. 

Md.—Foxwell v. State, 125 A 898, 
146 Md. 90. 
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on the subject, is not charged.53 Hence an in¬ 
dictment will not be regarded as charging two sim¬ 
ilar statutory offenses where words are used which 
unmistakably designate the charge as for one of 
them, and which would have to be rejected were 
the charge held to be of the other.54 So the fact 
that one offense is named in the indictment and 
another described is not duplicity,55 but the fact 
that but a single offense is named will not remedy 
the fact that the indictment actually charges two 
offenses.53 Where the section of the statute under 
which the charge is drawn refers to another sec¬ 
tion in such a manner that the charge under the 
former section necessarily resorts to the language 
used in the latter section, the charge is not vitiated 
thereby.®'^ 

§ 175. -Matters in Aggravation 

A count Is not rendered bad by matters merely In 
aggravation, such as prior convictions. 

A count is not rendered bad by matters merely 
in aggravation.58 Under some statutes providing 
punishment of persistent violators of a criminal 
statute, it is held that several violations may be 
charged in a single count as constituting only one 
offense.®^ An allegation of a prior conviction, 
made for the purpose of increasing the penalty 
which may be imposed, does not render the indict¬ 
ment duplicitous, since accused is not to be tried on 
such former charges.®® A count charging one de¬ 
fendant as a first offender and another as a third 
offender is not objectionable as improperly joining 
distinct charges against several defendants, since 

state V. Hale, 160 A, 95, 85 
N.H. 403. 

OW.—James v. State, 286 P. 912, 47 
Okl.Cr. 164—^Ausmus v. State, 277 
P. 259, 43 OkLCr. 66—Strong: v. 

State, 276 P. 385, 42 OkLCr. 24-8. 

53. XJ.S.—U. S. V. Ford. D.C.Pa., 58 
F.2d 1029—Howell v. U. S., C.C.A. 

La., 296 P. 911, certiorari denied 44 
S,Ct 633, 266 ‘U.S. 587, 68 LJBkL 
1193. 

Kan.—State v. McQultty, 66 P.2d 260, 

145 Kan. 237. 

Ky.—^Haynes v. Commonwealth, 150 
S.W.2d 925, 286 Ky. 360.. 

S.D.—State V. Johnson, 210 N.W. 363, 

SO S.D. 394. 

Tex.—Caldwell v. 

883, 122 Tex.Cr. 613. 

31 C.J. p 775,note 66—2-6 CJ. p 777 
note 40. 

54. Iowa.—State v. Pranks, 19 N.W, 

, 832, 64 Xowa 39. 

55. Cal.—^People v. Izlar, 97 P. 685, 

8 CaLApp. 600. < 

31 aj. p 776 note 68. 

56b Ky.—^Mesaer v. Commonwealth, 

80 S.W. 489, 26 Ky.L. 40, overrul- 


the allegation of previous conviction is not a dis¬ 
tinct charge of crimes but goes to the punishment 
only.®i 

§ 176. - Construction of Count 

An averment will be construed according to the con¬ 
text, and an indictment will not be made duplicitous 
through punctuation or clerical error, nor held so if the 
singleness of the charge Is clear to common understand¬ 
ing. 

In determiipng whether an indictment is duplici¬ 
tous, an averment will be construed according to 
the context.®^ An indictment will not be made du¬ 
plicitous through punctuation®^ or a purely clerical 
error,®* nor will it be held duplicitous if the words 
employed make the singleness of the charge clear 
to common understanding.®® Although by statute 
burglary and larceny may both be charged in the 
same count, they should be treated as separate of¬ 
fenses.®® Where a clause in an information alleg¬ 
es the possession of a false instrument, setting up 
a copy, which is followed by a clause charging the 
selling thereof, the latter clause should not be con¬ 
sidered a separate count,®^ 

§ 177. - Compelling Statement of Charge 

in Separate Counts 

It has been held that the prosecution may be com¬ 
pelled to state In separate counts offenses which have 
been charged together in one count. 

There is authority holding that the prosecution 
may be compelled separately to state in separate 
counts all offenses which have been charged togeth¬ 
er in a single count of an indictment.®® 

U.S.—Pillatreau v. U. S., CCA. 
Ky., 14 P.2d 659. 

62. U.S.—U. S. V. CJorbin, C.C.N.H. 
11 P. 238. 

Bvidenoe snbsegaently fflven not 
considered 

Whether an indictment was defec¬ 
tive because of duplicity must he de¬ 
termined by an examination of the 
indictment Itself, without reference 
to the evidence subsequently given. 
—Commonwealth' v. Saler, 84 Pa.Sa- 
per. 281. 

63. Iowa.—State v. Wood, 84 N.W. 
520,. 112 Iowa 41L 

64. Iowa.—State v. Phillips, 92 N- 
W. 876, 118 Iowa 660. 

65. U.S.—Blum T. U. S., aC.A-Mich., 
46 F.2d 850. 

66. Mp.—State v. Lackey, 132 S.W. 
602, 230 Mo. 707. 

87. Mo.—State v. Walker, - 67 S.W. 
228, 167 Mo. 366. 

68L scan.—State v. Lund, 30 P. 513, 
49 Kan. 209. 

61 O.J. 776 note 66. 


State, 56 S.W.2d 


ing: Hawlins v. Copimonwealth, 7 
Ky.L. 595. 

67- Kan.—State v. Turner, 124 P. 
424, 87 Kan. 449. 

58. Ky.—^Morgran v. Commonwealth, 
'2 S.W.2d 370, 222 Ky. 742. 

31 C.J. p 775 note 61—26 CJ. p 643 
note 1'8 fa]. 

59. Kan.—^tate v. Shiffler, 144 P. 
845, 93 Kan. 618. 

60. U.S.—^Lau V. U. S., C.C.A.Iowa, 
13 P.2d 975, certiorari denied 47 
S.Ct. 632, 273 .U.S. 739, 71 L.Bd. 
867. 

Ind.—Barr v. State, 187 N.B. 269, 
205 Ind. 481. 

Mo.—State v. Gamsh, 29 S.W.2d 71 
—State V. Long:, 23 S.W.3d 809, 
324 Mo. 205. 

Okl.—Simpson v. State, 93 P.2d 541, 
67 OkLCr. 152. 

Tex.—Williams v. State, 6 S.W.2d 
•514, 109 Tex.Cr. 450. 

Wash.—State v. Gohn, 296 P. *826, 
161 Wash. 177—State v. Andrich, 
*238 P. 638', 135 Wash. 609. 

31 C.J. p 775 note’63. 

n3i. 
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§ 178. In DifiFerent Counts 

Misjoinder is the charging in separate counts of sep¬ 
arate and distinct offenses arising out of wholly different 
transactions having no connection or relation with each 
other; but, in the absence of statutory provisions, there 
is no limitation on the number of counts which may be 
joined in an indictment. 

Misjoinder is the charging in separate counts of 
separate and distinct offenses arising out of wholly 
different transactions having no connection or rela¬ 
tion with each other.®® WTiile distinct offenses, as 
discussed supra §§ 162-177, cannot ordinarily be set 
out in the same count of an indictment without ren¬ 
dering it bad for duplicity an indictment is not sub¬ 
ject to the objection that it is duplicitous solely be¬ 
cause it contains two counts,^® and much latitude is 
permitted the pleader, as discussed infra §§ 179, 
180, in setting out in different counts the same of¬ 
fense in different ways, or the same transaction as 
different offenses. In such case the necessary repug¬ 
nancy between the separate counts is not an objec¬ 
tion to the indictment'll The theory of the joinder 
of different counts in an indictment is that each al¬ 
leges a distinct and substantive offense in prac¬ 
tice generally the joinder is intended to meet the 
different phases in which the evidence may present 
the same offense.^® Where authorized by statute, 
different offenses and degrees of the same offense 


may be joined in one information in all cases where 
the same might be joined by different counts in 
the same indictment.In the absence of statutory 
provisions, there is no limitation on the number of 
counts which may be joined in one indictment,'^® 
or, as discussed infra § 179 b, the time covered by 
the offenses stated in different counts. There may 
be a misjoinder of counts, although some of the 
counts are defective.^® This rule, however, does 
not prevail where the part supposed to produce the 
duplkit>" or misjoinder is mere surplusage.^'^ An 
indictment consisting of several counts is not du¬ 
plicitous because of reference therein to other 
counts charging different offenses, only to give de¬ 
tails of the offense charged in the counts objected 
to.^® A misjoinder of two counts is cured by the 
dismissal of one,*^® and the question becomes moot 
when the state abandons one.®® Moreover, accused 
is not prejudiced by the joining of two nonjoinable 
offenses in one indictment where such offenses were 
charged in separate counts and the state elected to 
try separately on each count.®i Questions of mis¬ 
joinder are addressed to the sound discretion of the 
trial court.®® The test in determining whether sep¬ 
arate offenses are charged in different counts of 
the indictment is whether each count requires proof 
of a fact which is not required of the other,®® and 


Election between offenses cbarged in 
same count see infra $ 186. 
Heguiriiig joinder in one count of 
matters alleged in several counts 
see supra $ 162. 

U.S.—Optner v. U. S., C.C.A. 
Mich., 13 P.2d 11. 

70. Tex.—^Donaldson v. State, 260 S. 

W. 186, 97 Tex.Cr. 217. • 

71. Tex.—^Boren v. State, 4 S.W. 
463, 23 Tex.App. 28. 

31 CJ.J. p 776 note 73. 

Repugnancy generally see supra 9 
102 . 

72l Al6U—^Jones v. State, 99 So. 770, 
19 Ala.App. 600, certiorari denied 
Ex parte State ex rel. Bavis, 99 
So. 924. 

73. Ala.—Barnett v. State, 192 So. 

594, 29 Ala.App. 123—Jones v. 

State, 99 So. 770, 19 Ala.App. 600, 
certiorari denied Ex parte State 
ex reL Davis, 99 So. 924, 211 Ala. 
701. 

N.J.—State V. Bolitho, 136 A. 164, 
103 N.JXaw 246, affirmed 146 A. 
927, 104 N.J.l.aw 446. 

Alleging different descriptions of 
same offense generally see infra § 
179. 

74. Wis.—Porath v. State, 63 N.W. 
1061, 90 Wis. 527, 4« Ain.S.R. 954. 

7A U.S.—Stem v. U. S., N.T., 223 
P. 762, 139 C.aA. 292. 

Ga.—Cawthen v.. State, 1-6 S.E.2d 247, 


249, 65 Ga.App. 428, citing C^xpiis 
Juris. 

Statutory limitations see infra S 
183 b. 

29tiiabar of eoiuxte not ditenniiiative 
An indictment is not good or bad 

according to the number of counts 

where none is in the disjunctive.— 

State V. Griggs* 192 S.E. 860, 184 S. 

C. 304. 

70W U.S.—U. S. V. Scott, D.aind., 27 
F.Cas.No,16,241, 4 Biss. 29. 

77- Iowa.—State v. Smouse, SO Iowa 
43. 

31 C.J. p 776 note 80. 

Offenses in different places see infra 
§ 179. 

78. tJ.S.—XT. S. V. Patten, C-CKT., 
187 P. 664, reversed on other 
grounds 33 S.Ct 141, 226 U.S. 525, 
57 L.Ed. 383, 44 L.R.A.,N.S., 325. 

79. Iowa.—State v. Buck, 18 N.W. 
342, 59 Iowa 382. 

Okl.—Clark v. State, 73 P.2d 481, 63 
Okl.Cr. 138. 

sa Ga.—^King v. State, 19 S.B.2d 
820, 66 Ga.App. 732. 

81. Ark.—^Tong v. State, 276 S.W. 
1004, 169 Ark. 708. 

82. U.S.—^Morris v. U, S., caA.Iia., 
128 F.2d 912. 

Md.—Simmons v. State, 167 A. 60, 
165 Md. 166. 

83. U.S.—^Dlmenza V. Johnston, C.C. 
A.CaL, 130 P.2d 465, rehearing de¬ 
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nied 131 P.2d 47—Carpenter v. 
Hudspeth, C.C.A.Kan., 112 F.2d 126, 
certiorari denied *61 S.Ct. 62, 311 
U.S. 6'82, 85 Ii.Ed. 440—Jackson v. 
Hudspeth, C.C.A.Kan., Ill P.3d 
138. 

Determination of whether single act 
or series of acts constitutes two 
or more separate offenses see 
Criminal Law $ 9. 

Form and sufficiency of verdict 
where Indictment contains several 
counts see Criminal Law S 1403. 
Imposition of separate punishments 
on conviction of offenses charged 
in separate counts see Criminal 
Law § 1990. 

Zadietmeaits held to ohaxge but one 
offense 

(1) Carrying concealed weapon.— 
People V. Ruiz, 263 P. 836, 88 CaJL 
App. 502. 

(2) Conspiracy. 

U.S.—U. S. V. Mazzochl, C.aA.N.T., 
76 P.2d 497—Miller v. U. S., CC. 
A.I11., 4 F.2d 228, certiorari denied 
45 S.Ct 511, 268 U.B. 692, 69 L.Ed. 
1160—^U. S. V. General Electric Co., 
D.aN.T., 40 F.Supp. 627. 

Cal.—^People v. Marks, 257 P. 92, 83 
CaLApp. 870—Ex parte Nichols, 
’265 P. 244. 82 CaLApp. 73. 

(3) Forgery and uttering forged 
instrument. 

Neb.—Marshall v. State, 215- N.W. 
564, 116 Neb. 45. . 
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Tjtit same offense is charged by two separate counts 
where the evidence required to support a convic¬ 
tion on one count is sufficient to warrant a con¬ 
viction on the other.®^ Where all the counts are 
manifestly based on one and the same transaction, 
it will be assumed that it is the intention to charge 
one offense only.®^ 

Matters in aggravation. An indictment charging 
an offense and containing counts charging accused 
with prior felony convictions is not bad for duplici¬ 
ty, since the only purpose of alleging the former 
convictions is to increase the punishment, and not 
to charge an independent offense.86 

§ 179. - Different Descriptions of Same 

Offense 

a. In general 


b. Different places and times 

c. Charging accused as principal and as 

principal in second degree or acces¬ 
sary 

<L Different descriptions of third persons 
e. Necessity of showing relationship of 
counts 

a. In General 

The same offense may be charged In various counts 
of an indictment as committed in various ways. 

It is proper to charge in various counts of an in¬ 
dictment the same offense as committed in various 
ways in order to meet the evidence which may pos¬ 
sibly be adduced at the trial,87 par^ularly where 


TJtalL—state v. Green, 57 P.2d 750, 

89 Utah 437. 

<4) Killing with automobile.— 
Brock V. State, 263 P. 1115, 39 OkL 
Cr. 162. 

(5) Manslaughter.—^Black v. State, 
130 S.E. 591, 34 Ga.App. 449. 

(6) Operation of still.—People v. 
Clemett, 280 P. 681, 208 CaL 142. 

(7) Possession and sale of narcot¬ 
ic drugs.—Commonwealth v. Heston, 
141 A. 287, 292 Pa. 601. 

(8) Selling and sending morphine 
through mails.—Cain v. U. S., C.C. 
AMinn., 19 F.2d 472. 

(9) Violation of statute regulating 
weight and price of loaves of bread. 
—^People V. Compania Mercantil Ar- 
Toyana, 28 Puerto Rico 533. 
Ihdlctinents. held to charge separate | 

and distinct offenses ! 

(1) Aiding women to secure tick¬ 
ets for use in interstate commerce 
for purpose of prostitution and per¬ 
suading women to engage in prosti¬ 
tution.—Kavalin v. White, C.C.A 
Kan., 44 F.2d 49. 

(2) Carrying of liquor for purpose 
of sale and possession with Intent to 
sell—State v. Gramps, 263 P. 951, 
146 Wash. 509. 

(3) Carrying of lottery tickets In 
Interstate movements.—Rosenhoover 
V. Hudspeth, C.C.A.Kan., 112 F.2d 
667. 

(4) Conspiracies to violate stat¬ 
utes prohibiting possession of unreg¬ 
istered distillery apparatus, making 
and fermenting of masH in unreg¬ 
istered distillery, operating as dis¬ 
tillers without giving bond, and pos¬ 
session of distilled spirits in un¬ 
stamped containers.—Fleisher v. U. 
S., C.C.A.Mlch., 91 F.2d 404, certio¬ 
rari granted 58 S.Ct. 29, two cases, 
302 H.S. 673, 82 Ii.Kd. 620, and Stein 
V. U. S.. 58 S.Ct. 29. 302 U.S. '673. 82 
Li,Bd. 520, reversed on other grounds 


Fleisher v, U. S., 58 S.Ct. 148, 302 
U.S. 218, 82 L..Ed. 208. 

(5) Conspiracy to forge indorse¬ 
ments on registered liberty bonds 
and charge of conspiracy to utter 
such indorsements.—^Beddow v. U. S., 
C.C.A.Iowa, 70 F.2d 674. 

(6) Different unlawful acts on dif¬ 
ferent days. 

U.S.—Patton V. U. S., C.C.AOkL, 42 
F.2d 68, conforming to answer 50 
S.Ct 253, 281 U.S. 276, 74 L.Bd. 
•854, answering certified question, 
C.C.A, 30 F.2d 1015—Biddle v. 
Wilmot, aC.AKan., 14 P.2d 506— 
Daugherty v. U. S., C.C.AMinn., 2 
F.2d 691, rehearing denied 4 F.2d 
344, certiorari granted U. S. v. 
Daugherty, 45 S.Ct 508, 267 U.S. 
590, 69 LuBd. 802, and reversed on 
other grounds 46 S.Ct 156, 269 U. 
S. 360, 70 L.Ed. 309 
Mo.—State v. Guye, 252 S.W. 955, 
299 Mo. 348. 

(7) Felonious manufacture of liq¬ 
uor and use of still for manufacture 
of liquor and transportation for sale 
charged distinct offenses.—State v. 
Lofton, Mo., 1 S.W.2d 830. 

(8) Robbery and assault with in¬ 
tent to rob.—^Norton v. Zerbst, C.C. 
AKan., 83 F.2d 677, certiorari de¬ 
nied 57 S.Ct 24, 299 U.S. 541, 81 L. 
Ed. 398. 

(9) Transporting in Interstate 
commerce a stolen automobile with 
knowledge that it had been stolen, 
and receiving, concealing, and stor¬ 
ing automobile which was moving 
in interstate commerce, knowmg it 
had been stolen.—OLindsay v. U. S., 
C.'C.AOkl., 134 F.2d 960, certiorari 
denied 63 S.Ct 1316, 619 U.S. 763, 87 
KEd, 1714. 

(10) Willful attempt to> evade tax 
by failure to file tax return and will¬ 
ful failure to file income tax return. 
—Kitrell v. U. S*, C.CiAOOlo., 76 F. 
2d 333. 


84. U.S.—^Bertsoh v. Snook, CLC.A 
Ga., 36 F.2d 155. 

85. Conn.—State v. Glidden, 8 A 
890. 55 Conn. 46, 3 Am.S.R. 23. 
Under forgery information setting 

out copy of alleged forged mstru- 
ment in each of two counts without 
allegation that copies are same in¬ 
strument, it must be presumed that 
reference is to same instrument in 
both counts unless it appears on face 
of instrument that second count re¬ 
fers to different instrument.—State 
V. Green, 57 P.2d 750, 89 Utah 437. 

86^ Ky.—^Elliott V. Commonwealth, 
161 S.W.2d 633, 290 Ky. 502. 

87. U.S.—^Thomas v. Hudspeth, C.C. 
AKan., 127 F.2d 976—Armstrong 
V. U. S., C.C.ACaL, 16 F.2d 62, 
certiorari denied 47 S.Ct 571, 273 

U. S. 766, 71 L.Bd. 881. 

Cal.—^People v. King, 127 P.2d 605, 
53 CaI.App.2d 123. 

Ill.—^People V. Diekelmann, 11 N.E. 
2d 420, 367 Ill. 372—People v. Get¬ 
ter, 191 N.B. 682, 357 Ill. 214— 
People V. McBlvain, 172 N.E. 131, 
341 Ill. 224—^People v. Rasmussen, 
159 N.B. 360, 328 Ill, 332. 

Iowa.—State v. Abel, 199 N.W. 354, 
198 Iowa 68. 

Mich.—^People v. Sachse, 233 H.W. 

227, 252 Mich. 275. 

Mo.—;;State v. Schroetter, 297 S.W. 
368, 317 Mo. 408—State v. Brown, 
296 S.W. 125, 817 Mo. 361—State 

V. Link, 286 S.W. 12, 315 Mo. 192. 
N’.D.—State v. McEnroe, 283 N.W. 

57, 68 N.D. 615. 

Okl.—Wood V. State, 116 P.2d 728, 
72 Okl.Cr. 364. 

Puerto Rico.—People v. Trujillo, 24 
Puerto Rico 120. 

Tex.—Smith v. State, 265 S.W. 1042,. 
98 Tex.Cr. 438. 

Utah.—State v. Jenson, 280 P. 1046, 
74 Utah 627. 

31 C.J. p 776 note 83. 
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the procedure is authorized by statute.^^ This is 
true in both felonyand misdemeanor^*® cases, even 
though the judgment on the several counts would be 
different, provided, according to some cases, all of 
the counts are for felonies or all for misdemean¬ 
ors.®^ An indictment so framed to meet the evi¬ 
dence may be sustained as against an objection 
made in any form,®^ and whether the statute does 
or does not permit more than one offense to be 
charged in the indictment.®® 

b. Different Places and Times 

The separate counts should not charge the offense 
as committed in different Jurisdictions, but may charge 
Its commission on distinct dates. 

The separate counts should not charge the of¬ 
fense as committed in different jurisdictions, such 
as in different counties, but tvhere there has been a 


recent change in the boundaries of certain counties, 
and for the purpose of trial of capital felonies one 
county remains within the jurisdiction of the other, 
the objection is not fatal.®^ Likewise where a coun¬ 
ty is unorganized and attached to another for ju¬ 
dicial purposes an indictment may in separate counts 
charge the crime to have been committed in both 
counties.®® It has been held that the charge of a 
distinct crime in a county outside the one in which 
the trial is had may be disregarded as surplusage.®® 

On the theory that the prosecution is not confined 
to the exact date alleged in the indictment, it has 
been held that different counts may charge the of¬ 
fense to have been committed on distinct dates ;®7 
and on the theory that each count is to be regarded 
as charging a distinct and substantive offense, and 
any question as to its sufficiency is to be deter- 


2)iir6x<ent fldtieiaxy relations 
Where it is uncertain in what 
fiduciary relation accused committed 
embezzlement, correct pleading re¬ 
quires that each relationship named 
therein should be made subject of 
separate count—State v. Silverman, 
126 A, 618, 100 N.J.Law 249. 

DilTerent kinds of property 

Indictment may charge theft of 
different kinds of property without 
being duplicitous.— V, S, v. Alluan, 

D.C.Tex., 13 F.Supp. 289. 

Counts properly Joined in stating 
offense of 

(1) Bribery.—State v. Vallee, 12 
.\.2d 421, 136 Me. 432. 

(2> Burglary.—Sims v. State, 34 S. 
W.2d lOO-S, 117 Tex.Cr. 88—31 C,J. p 
778 note 83 tb] (3)—9 C.J. p 1056 
notes 23, 24, p 1057 notes '25-28. 

(3) Conspiracy. 

U.S.—^Powers v. U. S., C.C.A.Wash., 
393 F. 964. 

Mass.'^Commonwealth v. Dyer, 138 
N.R 396, 248 Mass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massachusetts, 43 S.Ct. 700, 262 
TT.S. 751, 67 UEd. 1214. 

(4) Embezzlement—State v. Na- 
houm, 133 So. 370, 172 La. 83. 

(•5) Forgery. 

La.—State v. Clement, 7 So. 685, 42 
La.Aim. 583. 

Utah.—State v. Gorham, 72 P.2d 650, 
93 Utah '274—State v. Green, S7 
P.2d 750, 89 Utah 437—31 C.J. P 
777 note 87 [a] (1)—26 aJ. p 957 
note 44. 

(6) Larceny.—People v. McBlvain, 
172 N.a 131, 341 IlL 224—31 C.J. p 
777 note 87 Ca] (2). 

<7) Mailing matter concerning a I 
lottery scheme.—Glass v. U. S., 
Wash., 222 F. 773, 138 C.C.A. 321. J 


(8) Murder. 

Ark.—Owens v. State, 252 S.W. 25, 
159 Ark. 503. 

Ky,—^Marion v. Commonwealth, 108 
S.W.2d 721, 269 Ky. 729—Lester v. 
Commonwealth, 40 S.W.2d 306, 239 
Ky. 703—Brannon v. Common¬ 
wealth, 286 S.W. 785, 215 Ky. 589. 
Neb.—Benn v. State, 227 N.W. 314, 
119 Neb. 95. 

OkL—Brock v. State, 263 P. 1116, 39 
Okl,Cr. 162. 

Tex.—Booker v. State, 63 S.W.2d 
1033, 124 Tex.Cr. 562—Smith v. 
State. 67 S.W.2d 163, 123 Tex.Cr. 
95—Stanley v. State, 48 S.W.2d 
279, 120 Tex,Cr. 460. 

31 C.J. p 776 note 83 [b] (7)-(ll). 

(9) Obstructing justice.—^Astwood 
y. U. S,, C.C.A.MO., 1 F.2d 639. 

(10) Rape.—^People v. Battilana, 
126 P.2d 923, 52 Cal.App.2d 685. 

(11) Robbery. 

N.Y.—^People ex reL Prince v. 
Brophy, 6 N.E.2d 109, 273 N.T. 90, 
reversing 290 N.T.S. 198, 247 App. 
Div. 630, reargument denied 16 N. 

E.2d 851. 278 N.T, 704. 

Tex,—Garsee v. State, 36 S.W.2d 157, 
117 Tex.Cr. 497. 

31 C.J. P 776 note 83 Cb] (2). 

(12) Swindling.—Connelly v. 
State, 252 S.W. 515, 94 Tex.Cr. 446. 

(13) Use of mails to defraud.— 
Worthington v. U, S., C.C.A.U1., 64 

F.2d 936—Silkworth v. U. S., N.T., lO 
F.2d 711, certiorari denied 46 S.Ct. 
475, 271 U.S. 664, 70 L.Ed. 1139, Mc- 
Quade V. U. S., 46 S.Ct 476. 271 U.S. 
664. 70 L.Ed. 1139, and Nicholas v. 
U. S., 46 S.Ct. 475, 271 U.S. 664, 70 
L.Ed. 1139. 

(14) Other offenses see 31 O.J. p 
776 note 88 [b]—1 GJ, p 321 note 
54, p 323 note 71. 

sa. D.C.—Moore V. U. S., 2®8.F. 249, 
. 53 App.D.a 44. 
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La—State v.* Doucet, 13 So.2d 353, 
202 La. 1074. 

Okl.—^Brock v. State, 263 P. 1115, 39 
Okl.Cr. 162. 

31 C.J. p 777 note 87. 

What constitutes “same offense”' 

In statute requiring indictment or 
information to charge but one of¬ 
fense, but permitting “same offense” 
to be set forth in different forms or 
degrees under different counts of 
same indictment, under certain con¬ 
ditions, term “same offense” does 
not mean same class or kind of of¬ 
fense eo nomine but means offense 
committed by same acts, transaction, 
or omission.—Wear v. State, 285 P. 
271, 30 Okl.Cr. 118—Berg v. State. 

, 233 P. 497, 29 OkLCr. 112. 

89. Va.—^Andrews v. Common¬ 

wealth, 115 S.E. 658, 135 Va, 461. 

31 C.J, p 777 note 84. 

99. Tex.—^Wilson v. State, 189 S.W. 
1071, 80 Tex.Cr. 268. 

9L IlL—^People v. Crawford, 115 N. 
B. 901, 278 Ill. 134-Lyons v. Pee- 
ple, 68 IlL 271. 

31 C.J. p 777 note 86. 

92. Nev.—State v. Malim, 14 Nev. 
288. 

—State V. Eason, 70 N.C. 88. 

93. Nev.—State V. Malim, 14 Nev. 
288. 

94. N.C.—^tate v. Johnson, 50 N.d. 
221 : ‘ 

95. Tex.—^McKenzie v. State, 25 S.W. 
428, 32 Tex.Cr. 568, 40 Am.S.R. 

- 795. 

93. Jowa,—State v. Smonse, 50 Iowa 
43. 

Surplusage as affecting misjoinder: 
generally see supra § 178. 

r , 

97. Va,—Hausenfluck y. Com., 8 S.. 

B. m, Va. 702. 

31 GJj..jp JIS note 1. , ' , " 
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mined by its averments alone, the same holding is 
made.®* 

c. Charging Accnsed as Principal and as Princi¬ 
pal in Second Degree or Accessary 

Under generally prevalent statutes abolishing the dis¬ 
tinction between accessaries before the fact and princi¬ 
pals as regards the grade of the offense and the punish¬ 
ment, accused may be charged in separate counts both 
as principal and as accessary or as principal In the first 
and in the second degree. 

At common law, under the rule, stated in Crim¬ 
inal Law § 104 a, that an accessary could not be 
tried without his consent until the conviction of the 
principal, it. would seem that a joinder of counts 
charging accused separately as principal and as ac¬ 
cessary would be improper but under the statutes 
now generally prevalent, which are considered in 
Criminal Law § 82 c, and which have abolished the 
distinction between accessaries before the fact and 
principals with regard to the grade of the offense 
and the punishment, it is proper to charge accused 
in separate counts both as principal and as an acces¬ 
sary before the fact,i or as principal in the first 
and in the second degree,® or,as principal, acces¬ 
sary, and accomplice,® or, it has also been held, as 
principal and accessary after the fact.^ Such an 
indictment is regarded as charging the same offense 
in different ways,® and for that reason the prosecu¬ 
tion will not be compelled to elect on which count 
it will proceed to trial.® So also it is permissible. 


where defendants are tried jointly on the same in¬ 
dictment, to charge them in separate counts alterna¬ 
tively as principals and as accessaries before the 
fact,*^ or as principals in the first and second de¬ 
grees.* Under a statute making the burning or 
causing to be burned of a building punishable as 
arson, however, it has been held that the joinder 
of both charges in separate counts is improper.® 
An accused cannot be charged as a principal and 
as accessary after the fact when the offenses charg¬ 
ed are not the same and there is no statute author¬ 
izing them to be joined.^® There is an improper 
joinder in an information charging that accused 
and another jointly committed the crime, and also 
charging that accused alone assisted in the escape 
of such other after such other had alone committed 
the crime.li 

d. Different Descriptions of Third Persons 

Th« names of third persons affected by the criminal 
act or otherwise entering Into Its description may be 
stated differently to meet contingencies of proof. 

As a general rule the names of third persons af¬ 
fected by the criminal act or otherwise entering in¬ 
to its description may be stated differently to meet 
contingencies of the proof.i® Thus it is proper to 
allege the name of a person murdered differently 
in separate counts^* without an allegation that the 
name is otherwise unknown,!^ or to allege in sep¬ 
arate counts a different person against whom the 
alleged assault with intent to kill was directed.^* 


98. U.S.—stern v. U. S., N.T.. 223 P. 
762, 139 C.C.A. 292. 

Ohio.—Griffin v. State, 18 Ohio St. 
438. 

31 C.J. p 778 note 2. 

99. Conn.—State v. Hamlin, 47 

Conn. 95, 36 Ain.R. 54. 

1. Ark.—Wood v. State. 248 S.W. 
568, 157 Ark. .503. 

Conn.-^—State v. Cianflone, 120 A. 347, 
9*8 Conn. 454. 

La.—State v. Prudhomme, 129 So. 
736, 171 La. 143. 

Md.—Wimplingr v. State, 189 A. 248, 
253, 171 Md. 362, citing Corpiis Jiu 
lis. 

Wyo.—State v. Vines, 54 P.2d 826, 
•829, 49 Wyo. 212, citing CoxpuB 
Juris. 

•31 C.J. p 778 note 6. 

Burglftfy 

(1) Indictment may Join counts 
for burglary and aiding and abetting 
burglary.—^Hartshorn v. State, 29 
Ohio St. 635. 

(2) So burglary and the crime of 
being accessory thereto may be 
Joined in the same Indictment. 

Ga.—Loyd v. State, 42 Ga. 921. 
N.H;—State v. Rand, 33 NtH. 216. ’ - 


Pa.—Stoops V. Commonwealth, 7 
Serg. & R. 491, 10 Am.D. 482. 

9 C.J. p 1058 note 46. 

(3) A count charging the crime 
of being accessary must contain the 
elements of the principal offense, ei¬ 
ther in a detailed averment of it or 
by appropriate reference to a former 
count' containing it, and the omis¬ 
sion, in a count charging the offense 
of accessary to the burglary, to 
charge any essential averments, ei¬ 
ther expressly or by a proper ref¬ 
erence clause, is fatal.—Stoops v. 
Commonwealth supra—9 C.J, p 1058 
notes 48, 49. 

2. Ky.—^Lester v. Commonwealth, 
40 S.W.2d 306, 239 Ky. 703—Fox 
V. Commonwealth, 258 S.W, 950, 
202 Ky. 41. 

31 C.J. p 778 note 7, 

3. Tex.—^Rogers v. State, 278 S.W. 

446, 102 Tex.Cr. 444—Collins v. 

State, 178 S.W. 345, 77 Tex.Cr. 16$, 
overruling Simms v. State, 10 Tex. 
App. 13L 

4. Kan.—State v, Stoy, 230 P. 3'35, 
117 Kan, 124. 

5. C.—State V. Burbage, 28 S.B. 937, 
61 S.C. 284. 

H35 


5. Ark.—Wood v. State, 248 S.W. 
568, 157 Ark. 503. 

Ky.—Pox V. Commonwealth, 268 S. 

W. 950, 202 Ky. 41. 

31 C.J. p 778 note 10. 
a Wyo.—State v. Vines,- 54 P.2d 
826, 829, 49 Wyo, 212, citing Cor¬ 
pus Juris. 

31 C.J. p 779 note 11. 

7. Ky.—^Pox V. Commonwealth, 258 
S.W. 950, 202 Ky. 41. 

31 C,J. p 779 note 13. 
a Ky. — ^Fox V. Commonwealth, su¬ 
pra. 

31 C.J. p 779 note 14. 

9. Neb.—Wendell v. State, 65 N.W. 
•884, 46 Neb. 823. 

10. Ark.—Wood v. State, 248 S.W. 
568, 157 Ark. 503. 

11. Mo.—State v. Christian, 161 S. 
W. 736, 263 Mo. 382. 

12- Tex.—^Kuehn v. State, Or., 69 
S.W. 626. 

31 CJ. p 779 note 18. 
la Ala.—Scott V- State, 100 So. 211, 
2U Ala. 270. 

14. Ala.—Scott V. State, supra. 

31 C.J. p 779 note 19. 

15. Ark,—^Ragar v. State, 24 S.W. 2d 
^ 334, 180 Ajk. 1131. 
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Different ownerships may be laid to property sto¬ 
len,where the time and place are the same and 
the property such that it might have been taken at 
the same time.^'^ The same rule applies in cases of 
embezzlement,IS malicious mischief,^® or arson,or 
to the persons to whom false representations are 
made and an indictment for burglary of a house 
may in separate counts name different persons as 
occupying and controlling the house .22 So also the 
possession of goods stolen may be variously laid;^^ 
and an indictment for bribery may charge the offi¬ 
cial character or function of the person bribed dif¬ 
ferently in separate counts.^^ On a demurrer for 
the purpose of compelling an election, the state 
should make a showing that but one offense is in¬ 
tended to be charged.25 

e. Necessity of Showing Belationship of Counts 

In the absence of statute requiring the Indictment to 
state but one offense, it is proper that various counts 
charging the same transaction in different forms should 
be apparently for distinct offenses. 

It is proper that various counts charging the same 
transaction in different forms should be apparently 
for distinct offenses,^^ and for this purpose, and 
to obviate the technical objection of duplicity, it is 
usual to insert the word ^‘other” before the subject 
of the offense in a second count,but it is not in¬ 
dispensably necessary,28 particularly where defects 
of form are by statute made immaterial it 

has been hdd that, where the counts do not neces¬ 
sarily appear to be for the same offense, they will 
not be construed to be so in the absence of ally ne¬ 
cessity therefor,^® 


Where, however, statutes require the indictment 
to state but one offense, but permit the same of¬ 
fense to be stated in different forms in separate 
counts, it should be apparent from the face of the 
indictment that the averments of the separate counts 
are descriptive of the same transaction ;3i or at 
least it must so appear upon the record and it 
has been held that an indictment apparently charg¬ 
ing distinct offenses is demurrable.33 For this pur¬ 
pose it has usually been held necessary to employ 
“said,” “aforesaid,” or similar relatives to connect 
the identifying facts of the succeeding counts with 
those first stated but the use of such connec¬ 
tives is not in all cases necessary where it is evi¬ 
dent from the general structure of the indictment 
that the same offense is intended.35 

§ 180. - Same Transaction as Different 

Offenses 

a. In general 

b. Necessity of showing relationship of 

counts 

a. In General 

In the absence of statutory provision to the con¬ 
trary, separate counts of an Indictment or information 
may charge different offenses arising out of the same 
transaction. 

While joinder of counts charging different of¬ 
fenses, although in the same transaction, is improp¬ 
er where prevented by statute,®® as a general rule 
separate counts of an indictment may charge the 
same transaction as constituting different offens¬ 
es,®^ provided the crimes so charged are subject to 


ni.—People T. Gotter, 101 N.K «82, 
357 111. 214. 

16. Tex—Slay v. State, S3 S-W-Sd 
459, 117 TexCr. 619. 

31 CJ. p 779 note 20—9 C.J. p 1068 
note 24, p 1057 note 25. 

17. Ind.—Bell v. State, 42 Iiid. 336. 
1& Ohio.—^Myers v. State, 4 Ohio 

Oir.Ct. 570, 2 Ohio Cir.Dec. 713. 
Tex,—^Williams v. State, 188 S.W. 
430, 81 TexCr. 12. 

10. Ala.—Bass y. State, 88 Ala. 108. 
38 C.J. p 372 note 39 tb], 

20i Ala.—^Faulk v. State, 128 So. 

104, 23 Ala.App. 213. 

N.T.—People v. LAfunay, 217 N.T.S. 

698, 127 Mlsc. 862. 

31 aJ. p 779 note 23. 

Ala.—Oliver v. State, 87 Ala. 
134. 

Oldo.—State v. Pranzreh, 11 Ohio 
Dec, (Reprint) 776, 29 Clnc.LuBul, 
129. 

31 O.J. p 779 note 24. 

80 , Tex--J[enklns v. State, 162 SJW. 
2d 351, 142 TexCr. 192. 


83. Tex—Shuman y. State, 29 S.W. 
160, 34 TexCr. 69. 

36. U.S.—^Sneierson v. TJ. S., C.C.A. 
Md., 264 F. 268, certiorari denied 
40 S.Ct 584, 253 U.S. 490, 64 L. 
Fd. 1028. 

35. Ark.—State v. Jourdan, 32 Ark. 
203. 

36. Ark.—^Baker y. State, 4 Ark. 66. 
N.Y.—^Kane v. People, 8 Wend. 203. 
31 C.!*. p 779 note 30. 

37. Va.—^Lazier v. Commonwealth, 
10 Gratt 708. 51 Va. 708. 

26i> R.I.—State v, Doyle, 9 A. 900, 

15 R.I. 527. 

31 C.J. p 780 note 32. 

20. R.I.—State V. Brady, 12 A. 238, 

16 R.L 51—State v. Doyle, 9 A. 
900, 16 RL 527. 

31 C.J. p 780 note 83. 

30. Mass.—^Bushman y. Common¬ 
wealth, 138 Mass. 507. 

Wla—^Newman v. State, 14 Wis. 898. 
81 C.J. p 780 note 34. 

31. Cal.—^People y. JDegnen, 234 P. 
129, 70 CSal.App. 667. 
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Okl.—Brock v. State, 263 P. 1115, 39 
Okl.Cr. 162. 

31 C.J. p 780 note 35—26 C.J. p 967 
note 49. 

82. Ark.—State v. Jourdan, Ark. 
203. 

31 C.J. p 780 note 86. 

23. CaL—^People v. Degnen, 234 P. 

129, 70 Cal.App. 667. 

31 C.J. p 780 note 87. 

34i Cal.—^People v. Thompson, 28 
C^. 214. 

Nev.—State v. Malim, 14 2Tev. 288, 
distingniishins People v. Shotwell, 
27 CaL 894. 

36. N.T.—People v. Williams, 163 N. 
E. 35, 243 N.Y. 162, reversinir 
N.Y.S. 244, 213 App.Div. 571—Peo¬ 
ple V. Lafunay, *217 N.Y.S. 696, 127 
Misc. 862. 

Okl.—Brock v. State, 263 P. 1116, 39 
Okl.Cr. 162. 

81 C.J. p 780 note 89. 

36. Ark.—Crook v. State, 27 S.W. 

229, 59 Ark. 326. 

9 C.J. p 1057 note 82. 

37.. v.,Schireson,,Q.p-A. 
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the same mode of trial and nature of punishment,^^ I particularly where the procedure is expressly au- 


Pa., 116 F.2d 8S1, 132 A.L..R. 1157 
—Scott V. U. S., C.C.A.Okl., 116 F. 
’d 137, certiorari denied 61 S.Ct. 

449, 312 U.S. 678, 85 L.Ed. 1117— 
Carpenter v. Hudspeth, C.C.A.Kan., 
112 P.2d 126, certiorari denied 61 
S.Ct. 62, 311 U.S. 682, 8*5 LBd. 440 
—Jackson v. Hudspeth, C.C.A.Kan., 
Ill F.2d 12'8—^Hunt v. Hudapeth, 
C.C.AKan., Ill F.2d 42—Stern v. 

U. S., C.C.A.Ind., 85 P.2d 394, cer¬ 
tiorari denied Schweitzer v. U. S.. 
57 S.Ct. 40, 299 U.S. 576, 81 L.Ed. 
424. 

Cal.—People v. Koehn, 279 P. 646, 
207 Cal. 605—People v. King, 127 
P.2d 605, 53 Cal.App.2d 123—Peo¬ 
ple V, Werner, 84 P.2d 168, 29 Cal. 
App.2d 126. 

Ill. —^People V. Pulliam, 185 N.E. 699, 
352 Ill. 318—People v. Perrello, 182 
N.E. 748, 350 Ill. 231—-People v. 
Brocamp, 138 N.E. 728, 307 Ill. 448. 
Ind.—Lawson v. State, 177 NE. 266, 
202 Ind. 583—Campbell v. State, 
149 N.E. 903, 197 Ind. 112—Rokvic 

V. State, 143 N.E. 357, 194 Ind. 

450. 

Ky.—Phil pot V. Commonwealth, -34 S. 

W. 2d 718, 236 Ky. 331. 
m—Marino v. State, 187 A. 858, 171 

Md. 104. 

Mich.—People v. Rose, 256 N.W. 536, 
268 Mich. 529. 

Mo.—State v. Gant, 32 S.W.2d 970 
—State V. Garrish, 29 S.W.2d 71— 
State V. Brown, 296 S.W, 125, 317 
Mo. 361. 

N.C.—State v. Malpass, 127 S.E. 248, 
189 N.C. 349. 

Ohio.—Bates v. State, 161 N.E. 344, 
27 Ohio App. 391. 

Okl.—Wear v. State, 235 P. 271, 30 
OkLCr. 118—Berg v. State, 233 P. 
497. 29 Okl.Cr. 112. 

Pa.—Commonwealth v. Miles, 27 Del. 
Co. 340. 

S.a—State V. Lee, 145,S.E. 285, 147 
S.C. 480. 

Tenn.—^Patmore v. State, 277 S.W. 

892, 152 Tenn. 281. 

Tex.—Jackson v. State, 98 S.W.2d 
193, 131 Tex.Cr. 287—New v. State, 
74 S.W.2d 697, 127 Tex.Cr. 30— 
Eaves V. State, 29 S.W.2d 339, 115 
Tex.Cr. 460—Tate v. State, 27 S. 
W.2d 808, 115 Tex.Cr. 634—Wilson 
V. State, 276 S.W. 261, 101 TexCr. 
644^—Wimberley v. State, 252 S.W. 
787, 95 TexCr. 102. 

W.Va.—State v. Larue, 128 S.B. 116, 
98 W.Va. 677—State v. Haskins, 
115 S.B. 720, 92 W.Va. 63*2. 

Wls.—State V. Jackson, 261 N.W. 
732, 219 Wis. 13. 

31 C.J. p 780 note 40—9 C.J. p 1057 
note 34—18 C.J. p 1253 note 46— 
20 C.J. p 286 note 81—26 C.J. p 990 
note 83—38 C.J. p 811 note 40— 
42 C.J. p 1310 note 96. 

Joinder of common-law and statu¬ 
tory offenses see infra i 18|L. 

42 C.J.S.-72 


Test of permitted Joinder is 
whether or not offenses arose in 
same transaction and are so cognate 
that Judgment on one would bar tri¬ 
al for other.—State v. Talley, Mo., 
12 S.W.2d 28—State v. Nerini. 6 S.W. 
2d 853, 320 Mo. 196. 

Continuing offmLse may be charged 
in different counts as separate of¬ 
fenses.—State V. Pierce, 27 P.2d 1087, 
175 Wash. 523. 

Separate offenses charged 
N.C.—State v. Fields, 19 S.B.2d 486, 
221 N.C. 182. 

Offenses properly Joined 

(1) Abandonment of pregrnant 
wife, abandonment of child under 
sixteen years of age, and unlawfully 
omitting to provide for a child.— 
People ex rel. Ling v. Morhous, 40 
N.Y.S.2d 649. 

(2) Mailing obscene matter, and 

mailing letters or packages contain¬ 
ing nonmailable matter on the en¬ 
velope of the letter, or on the cover 
or wrapper of the package.—^U. S. 
Davidson, D.C.N.T., 244 F. 623— 

Botsford V. U. S.. Ohio, 215 F 510, 
132 C.C.A. 22, certiorari denied 34 S. 
Ct 998, 234 U.S. 763, 58 L.Ed. 1681— 
49 C.J. p 1195 note 97. 

<3) Keeping a liquor nuisance and 
keeping intoxicating liquor for sale 
contrary to law.—Commonwealth v. 
Slavski, 140 N.E. 465, 245 Masa 405, 
29 A.L.R. 281. 

(4) Selling liquor and maintaining 
nuisance. 

U.S.—Culjak V. U. S., C.C.A.Wash., 53 
F.2d 664, 82 A.L.R. 480. 

Ind.—Campbell v. State, 149 S.B. 
903, 197 Ind. 112, 

(5) Bootlegging and transporting 
intoxicating liquor for unlawful sale. 
—State V. Bowen, 272 P. 48, 150 
Wash. 136, modified on other grounds 
280 P. 490, 164 Wash, 23. 

<6) Possession with intent to sell, 
and manufacture of moonshine.— 
State V. Heppell, 271 P. '335, 149 
Wash, 517. 

(7) Unlawful possession of intoxi¬ 
cating liquor and unlawful trans¬ 
portation thereof. 

U, S.—Stokes V. U. S., C.C.A.Ga., 93 
F.2d 744, certiorari denied 58 S. 
Ct. 945, 304 U.S. 658, 82 L.Ed, 1625 
—McMillan V. U. S., C.C.A.OkL, 27 
P.2d 94. 

Neb.—Haarmann v. State, 197 N.W. 
947, 111 Neb. 790. 

Tex—Platt V. State, 14 S.W.2d 278, 
111 TexCr. 482. 

(8) Unlawful manufacture of liq¬ 
uor and unlawful use of still.—State 

V. Talley, Mo., 12 S.W.2d 28—State 
V. Bryant, Mo., 289 S.W. 938. 

(9) Manufacture of liquor and 
possession of still.—Goins v. State, 
1124 So. 785, 155 Miss. 662. 
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(10) Inducing a female to become 
an inmate of a house of prostitution, 
and receiving a certain sum from 
her obtained from acts of prostitu¬ 
tion.—State V. Shaheen, 123 A, 223, 
81 N.H. 194. 

(11) Refusing to turn over money 
to successor in office and embezzle¬ 
ment of same funds.—People v. Ras¬ 
mussen, 159 N.E. 360, 328 Ill. 332. 

(12) Riot and assault and battery. 
—^Pursley v. State, 117 S.E. 273, 30 
Ga.App. 182. 

(13) Manslaughter, assault with 
dangerous weapon with intent to do 
great bodily harm, and assault with 
dangerous weapon without such in¬ 
tent.—Benway v. People of Michi¬ 
gan, C.C.A.Mich., 26 F.2d 168, cer¬ 
tiorari denied Benway v. People of 
State of Michigan, 49 S.Ct 19, 278 U. 
S. 615, 73 L.Ed. 538. 

(14) Counts charging that accused 
murdered deceased and that another 
party was accessary thereto, that 
other party committed the murder 
and accused was an accessary there¬ 
to, both before and after the fact 
that both parties committed the 
murder, and charging accused with 
carrying concealed weapons.—State 
V. Griggs, 192 S.E. 360, 184 S.C. 304. 

(15) Counts in indictment under 
Tariff Act charging importation and 
concealment—Krench v. U. S., C.C. 
A.Mich., 42 P.'2d 354. 

(16) Decoying child, using abusive 
language in hearing of female, and 
assault and battery.—Wade v. State, 
132 So. 71, 24 Ala.App. 176. 

(17) Assaults with metal pitcher, 
bottle opener, bottle, certain “other 
bottle,” and blunt instrument—U. S. 
ex rel. Bracey v. Hill, C.C.A.Pa, 77 
P.2d 970. 

(18) Riding in an automobile with 
knowledge that it had been stolen 
and unlawful possession of a fire¬ 
arm.—State V. Tully, 89 P.2d 617, 198 
Wash. 605. 

(19) Six counts charging fklse ad¬ 
vertisement based on advertise¬ 
ments appearing in newspapers on 
six different days.—Shugart v. State, 
TexCr., 170 S.W.2d 283. 

(20) Eighteen counts, each direct¬ 
ed toward single course of conduct 
of accused charging embezzlement— 
State V. Carr. 187 A. 350, 117 N.J. 
Law 245, affirmed 192 A. 36, 118 N. 
J.Law 233.. 

(21) Other illustrations see 31 C 
J. p 780 note 40 [c]. 

3S, La.—State v. Hataway, 96 So. 

556, 153 La. 751. 

Joinder of counts on which punish¬ 
ment is materially different gen¬ 
erally see infra 9 182. 
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thorized by statute.^^ A statute permitting joinder 
of a certain number of offenses of a specific class 
committed within a certain time does not prevent 
the joinder in one indictment of any number of 
counts describing different acts constituting parts 
of the same criminal transaction.^® An offense in¬ 
cluded in another,or incidental thereto,^2 may be 
charged in conjunction with it. The same act may 
be alleged to have been actuated by different in- 

tents.'*^ 

Under the rule permitting joinder in separate 
counts of offenses relating to the same transaction, 
it has been held that a count for stealing and a 
count for receiving stolen goods may be joined 


when they relate to the same goods,especially 
where such joinder is sanctioned by statute.^s 
has also been held proper to join counts for burgla¬ 
ry and larceny,^® burglary and receiving stolen 
goods,^7 burglary, larceny, and receiving stolen 
goods,burglary and robbery,^® or for burglary 
with intent to kill and stabbing with intent to kill.so 
It has been held, however, that burglary and as¬ 
sault with intent to commit rape, since they are not 
cognate offenses, cannot be joined in separate counts 
in the same indictment, although both offenses 
arose out of the same transaction.®! 

Although separate instruments were forged by 
an accused on the same date and as a part of the 


sa. CaL—^Beaux Arts Dresses v. U. 
S., 9 F.2d dSI—G oodfriend v. U. 

S. , C.C.AIdaho, 294 P. 148—U. S. 
V. McConnell, D.CPa., 285 P. 164. 

Cal.—People v. Brain, 241 P. 913, 75 
Cal.App. 109. 

La.—State v. Berg^, 140 So. 22, 174 
198—State V. Bell, 136 So. 97. 
173 La. 87. 

X.T.—People v. Williams. 211 N.Y.S. 
244, 213 App.Div. 571, reversed on 
other pounds 153 N.E. 35, 243 N. 

T. 162. 

Okl.—Harris v. State, 122 P.2d 401, 
74 Okl.Cr. 13—^Thoreson v. State, 
100 P.2d 896, 69 Okl.Cr. 128—State 
V. Sowards. 82 P.2d 324, 64 Okl.Cr. 
430. 

S.D—State V. Klin^ler, 215 N.W. 531, 
51 S.D. 496. 

Wash.—State v. Costello, 297 P. 790, 
161 Wash. 674—State v, Dixon, 255 
P. 109, 143 Wash. 262. 

31 C.J. p 781 note 41. 

Statute bSkl not xetxoaotlve 
N.M.—Burkett v. District Court for 
Ninth Judicial Dist, De Baca 
County, 280 P. 406, 34 N.M. 276. 

Statutes req.tdzing' pleadlns in sepa¬ 
rate oonnts 

In view of the rules of former 
jeopardy with respect to several of¬ 
fenses involved in the same transac¬ 
tion, which are considered In Crimi¬ 
nal Law §§ 285-298, a statute provid¬ 
ing: that, where two or more crimes 
result from a singrle act or transac¬ 
tion, only one indictment will lie, 
hut each of such crimes may he sep¬ 
arately charged in distinct counts of 
the Indictment, is both mandatory 
and prohibitory in that the grand ju¬ 
ry must return but one indictment 
Including therein the several crimes 
in separate counts and is forbidden 
to find separate indictments for two 
or more crimes resulting Ifrom a sin¬ 
gle act or one continuous transac¬ 
tion.—^State V. Danna, 131 So. 733, 
171 La. 628, followed in 131 So. 734, 
171 La. 631—State v. Roberts, 129 
So. 144, 170 La. 727. 

4a U.S.—U. S. v. Lorlng, D.C.I11., 
91 F. 881. 


Joinder of distinct offenses of same 
class generally see infra $ 183. 

41- Pa.—Commonwealth v. Shutte, 
18 A. 635, 130 Pa. 272, 17 Am.S.R. 
773. 

42. Pa.—Commonwealth v. Lewis, 
21 A. 501, 140 Pa. 561—Common¬ 
wealth V. Burk. 2 Pa.Co. 12. 

Ck>tt8plraoy to bribe arrestiBg officer 
Where one is arrested for a crime 
and attempts to bribe the officer 
making the arrest. It is not duplici¬ 
ty to name in the same indictment 
charging the offense a second count 
charging conspiracy to bribe, both 
offenses being part of the same crim¬ 
inal transaction.—Commonwealth v. 
Klein & Goodstein, 81 Pa. Super. 651. | 

43. U.S.—U, S. V. Alluan, D.CTex., 
13 F.Supp. 289, 

31 C.J. p 782 note 53. 

Conspiracy 

XT.S.—Braverman v. XT. S., C.C.A. 
Mich., 125 F.2d 283—Schultz v. 
Hudspeth, C.C.A.Kan., 123 F.'2d 729. 

44. U.S.—Milner v. U. S.. C.C.A.Ga., 
293 F. 590. 

Ill.-People V. Miller, 146 N.E. 501, 
315 111. 411. 

La.—^State v. IJgarte, 145 So. 266, 
176 La. 54. 

N.J.—State V. Friedman, 120 A. 8, 
98 N.J.Law 577, affirmed 120 A. 
9, 98 N.J.Law 577. 

N.T.—People v. Steel, 210 N.T.S. 250, 
124 Misc. 813. 

Pa.—Commonwealth v. Buck, 13 Pa. 

Dist & Co. 361. 

31 C.J. p 781 note 45. 

45. Ky.—^Abshire v. Commonwealth, 
136 S.W.2d 567, 281 Ky. 470— 
Goodin V. Commonwealth, 31 S.W. 
2d 880, 235 Ky. 349—^Roark v. Com¬ 
monwealth, 290 S.W. 314, *217 Ky. 
539. 

31 C.J. p 782 note 46. 

4a Ala.—^McDaniel v. State, 7 So.2d 
583, 30 Ala.App. 447. 

Ark.—Thompson v. State, 5 S.W.2d 
366, 177 Ark. 1—Clayton v. State, 
252 S.W. 589, 159 Ark. 692. 

Cal.—^People v. De Hoog, 279 p. 1067, 


100 CaLApp. 236—^People v. Sny¬ 
der, 239 P. 705, 74 Cal.App. 138. 
Colo.—Ex parte Hill, 72 P.2d 471, 101 
Colo. 243. 

Ga.—Scott V. State, 8'2 S.E. 376, 14 
Ga.App. 806. 

Iowa.—State v. Stennett, 260 N.W. 
732, 220 Iowa 388. 

La-—State v. Guillot, 9 So.2d 235, 
•200 La. 935—State v. O'Banion, 
131 So. 34, 171 La. 323—State v. 
Hataway, 96 So. 566, 153 La. 751. 
Mo.—State v. Frederick, 300 S.W. 
678, 318 Mo. 548. 

N.J.—State V. Byra, 26 A.2d 702, 
70-3, 128 N.J.Law 429, citing Cor¬ 
pus Juris, and affirmed 30 A.‘2d 49, 
129 N.J.Law 384. 

Tex.—Ex parte Morris, 67 S.W.2d 
264, 125 Tex.Cr. 100. 

9 C.J. p 1057 notes '31, 35-36. 

Postal offense 

The offense of breaking and en¬ 
tering a post office with intent to 
commit larceny and the offense of 
stealing post-office property may be 
charged in one indictment in sepa¬ 
rate counts.—^Macomber v. Hud¬ 
speth, C.C.A.Kan„ 115 F.2d 114, cer¬ 
tiorari denied 61 S.Ct 833, 313 U.S. 
558, 85 L.Ed^ 1519—^Morgan v. Syl¬ 
vester, Kan., 231 P. 886, 146 C.C.A. 
82. 

47. Ga.—Benford v. State, 148 S.E. 

608, 39 Ga.App. 826. 

Ill.—^People V. Klapperich, 19 N.E. 2d 
579, 370 Ill. 588. 

Tex.—Rogers v. State, 278 S.W. 446, 
102 Tex.Cr. 444. 

9 C.J. p 1058 note 44. 

4a Ill.—People v. Brocamp, 138 N. 

E. 728, 307 Ill. 448. 

31 C.J. p 781 note 41 [b] (3)—9 C.J. 
p 1058 note 4'5. 

49. Ky.—Ravenscraft v. Common¬ 
wealth, 7 Ky.L. 826, 13 Ky.Op. 
1135. 

9 C.J. p 1058 note 50. 

sa La.—State v. Soott, 19 So. 141. 

48 La.Ann. 293. 

9 C.J. p 1058 note 53. 

51. R.I.—State V. Fltzsimon, 27 A- 
446, 18 R.I. 286, 49 Axn.S.R. 766. 

9 C.J. p 1058 note 54. 
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same general transaction, the forgery of each con¬ 
stitutes a separate offense, punishable under a sepa¬ 
rate count and, although several drafts may be 
uttered as one indivisible act, the forgery of each 
is a separate offense.®^ So it has been held proper 
to join a count charging forgery with one charging 
the uttering of a forged instrument.54 

Furthermore, indictments and informations have 
been upheld which charged in separate counts ex¬ 
tortion and bribery,55 embezzlement, abstraction, 
and misapplication of funds,56 larceny and embez¬ 
zlement,57 larceny, embezzlement, and other offens¬ 
es arising out of the same transaction,58 larceny 
and forgery,59 robbery and assault,5® robbery and 
murder,®^ or robbery and rape.®^ 

The indictment may charge in separate counts 
several murders resulting from one continuous un¬ 
lawful transaction,®* or the shooting of several per¬ 
sons with intent to murder,®^ or robberies of sev¬ 
eral persons.®® Different acts of perjury commit¬ 
ted during one continuous examination may be 
charged in separate counts, since each false swear¬ 


ing constituted a separate crime punishable as 
such;®® and separate counts charging perjury in 
violation of two different sections may be joined 
where the acts charged were such as would render 
defendants guilty under both sections of the stat¬ 
ute.®*^ 

The indictment may contain several counts charg¬ 
ing offenses growing out of the act of illicit inter¬ 
course between the same persons.®® Thus an in¬ 
dictment may, in separate counts, charge adultery, 
fornication, and bastardy,®® or adultery and fomi- 
cation,70 or adultery and bastardy,7l or adultery and 
living in adultery,72 or incest and rape,73 or incest, 
rape, and violation of the juvenile court Iaw,74 or 
fornication and rape,**5 or rape and carnal knowl¬ 
edge of a female under the age of consent,7® or 
rape and other offenses and the married or sin¬ 
gle state of the participants in the offense may be 
charged in distinct counts as the circumstances may 
require.78 

Misdemeanors which are parts of the same act 
may be joined in different counts.79 


52. U.S.—^U. S. V. Carpenter, Wash., 
151 P. 214, 81 C.CA. 194, 9 L.R.A-, 
N.S., 1043, 10 Ann.Cas. 609. 

Kan—State v. Finney, 32 P.2d 517, 
518, 139 Kan. 578, quoting Ctoxpns 

53. Kan.—State v. Finney, supra, 
quoting Corpus Jtixls. 

Wis.—^Barton v. State, 23 Wls. 587. 

5^ Md.—^Marizto v. State, 187 A. 

858, 171 Md. 104. 

26 C.J. p 957 note 47. 

55. Cal.—^People v. Anderson, 242 P. 
906, 75 CaLApp. 365. 

56. Mich.—^People v. Kolowich, 247 
N.W. 133. 262 Mich. 137. 

57. Ala.—^Brown v. State, '200 So. 
630, 30 Ala.App. 27, certiorari de¬ 
nied 200 So. 634, 240 Ala. 589— 
Barnett v. State, 192 So. 594, 29 
Ala.App. 123. 

Ark.—Hall v. State, 257 S.W. 61, 161 
Ark. 4'33. 

D.a—Means v. U. S., 65 P.2d 206, 62 
APP.D.C. 118. 

fimhezaieiiient and taUug with in¬ 
tent to emhezklo 

Me.—State v. Thornes, 137 A, 396, 
126 Me. 230. 

58;. Held properly Joined 

(1) Embezzlement, larceny, and 
violation of statute forbidding bor¬ 
rowing of bank’s money without exe¬ 
cuting note bearing directors' con¬ 
sent—^McLemore v. State, 157 So. 
455, 26 Ala.App. 228, certiorari de¬ 
nied 157 So. 458, 229 Ala. 429, fol¬ 
lowed in Pate v. State, 169 So. 294, 
26 Ala.APP. 675, certiorari denied 159 
So. 887, 230 Ala. ^698. 


(2) Larceny, false pretenses, and 
embezzlement—^People v. Miles, 125 
P. 260. 19 CaLApp. 223. 

56. * Cal.—^People v. West 93 P.2d 
153, 34 Cal.App.2d 55. 
sa N.Y.—^People v. Ouchiara, 204 
IT.T.S. 581, 209 App.Div. 326. 

Okl.—Thoreson v. State, 100 P.2d 
I 896, 69 OkLCr. 128. 

31 C.J. p 7’82 note 61 [b]. 

61. Cal.—^People v. Covington, 34 P. 
2d 1019, 1 Cal.2d 316. 

Wash,—State v, McMahon, 261 P. 
639, 146 Wash. 672. 

62. Kan,—State v. Thompson, 29 P. 
2d 1101, 139 Kan. 69. 

63. La.—State v. White, 13*6 So. 47, 
172 La 1045. 

64. La—State v. Turner, 162 So. 
567, 178 La 927. 

65. Ill.—People V. Perrello. 182 N.E. 
748, 360 Ill. 231. 

La—State v. McGowan, 14'5 So. 127, 
176 La 26. 

66. U.S,—Seymour v. U. S., C.C.A. 
Neb., 77 P.2d 577, 99 A.L.R. 880— 
U, S. V, Cason, D.CXLa, 89 F.Supp. 
731. 

67. Colo.—^People v. Swajison, 125 P- 
2d 637, 109 Colo. 371. 

68. JNTeb.—^Bailey v. State, 55 N.W. 
241, 36 Neb. 808. 

N.H.—State V. Marvin, 35 N.H. 32. 

2 O.J. p 21 note 40. 

69. Pa—Gorman v. Commonwealth, 
17 A. 26, 124-Pa 536. 

2 C.J. p 21 note 4L 
7a Ala—State v. Hinton, 6 Ala 
>864. 

h C.J. p 21 note 4'2. 

im 


7L Pa—Gorman v. Commonwealth, 
17 A. 26. 124 Pa 536. 

72. Neb.—Bailey v. State, 55 N.W. 
241, 36 Neb. 808—State v. Way, 5 
Neb. 283. 

73. Cal.—^People v. Gump, 61 P.2d 
970, 17 CaLApp.2d 221. 

31 C.J. p 780.note 40 [d]. 

74. Cal.—People v. Gump, 61 P.2d 
970, 17 Cal.App.2d 22L 

75. Wis.—Jackson v. State, €4 N.W. 
838, 91 Wis. 253. 

7a N.C.—State v. Hall, 200 S.E. 375, 
*214 N.C. 639. 

Wash.—State v. Dixon, 265 P. 109, 
143 Wash. 262. 

31 aJ. p 780 note 40 [e]. 

77. Held properly Joined 

(1) Assault and battery, "aggra¬ 
vated” assault and battery, assault 
and battery with intent to commit 
rape, assault and felonious attempt 
to carnally know, and abuse ef a 
woman child under the age of six¬ 
teen years, and felonious rape and 
carnal knowledge and abuse of a wo¬ 
man child under the age of sixteen 
years.—Commonwealth ex rel. Case 
V. Smith, 3 A.2d 1007, 134 Pa.Super. 
183. 

(2) Crime of taking indecent lib¬ 
erties and statutory rape.—^People v. 
McGovern, 11 N.W.2d 15, 306 Mich. 
427. 

78. Ga.—Sutton v. State, 53 S.B. 
381, 124 Ga. 315. 

2 C.J. p 21 note 45. 

79. Pa.—Commonwealth v. Gouger, 
21 Pa.Super. 217—Commonwealth 
y. Shissler, 9 PhUa. 687. 



§ 180 


INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


Felonies and misdemeanors may, in some juris¬ 
dictions, be joined where charges relate to the 
same transaction,especially where the misdemean¬ 
or is in the nature of a corollary to the felony.*^ 

Different degrees of offense, WTiere the differ¬ 
ent counts relate to the same transaction, the of¬ 
fense may be charged to have been committed in 
different ways for the purpose of meeting the evi¬ 
dence that may be adduced, although the offenses 
are of different grades and call for different pun¬ 
ishments.^ 2 So the different degrees of assault, as 
defined by statute, may be united in separate counts, 
provided they are charged to have been the result 
of the same act.83 The fact that by statute homi¬ 
cide has been divided into degrees does not prevent 
the joinder in the same indictment of the common- 
law counts for murder.^^ A statute providing that, 
when an offense comprises different degrees, the 
indictment may contain counts for the different de¬ 
grees does not apply where the crime is not by stat¬ 


ute divided, and cannot be separated, into degrees.^S 

Conspiracy and overt act. Counts charging a con¬ 
spiracy and also the offense committed in pursu¬ 
ance thereof may be joined where both offenses are 
similar in nature and in mode of trial and punish¬ 
ment,86 especially where both are misdemeanors,87 
and, where more than one unlawful act is sought 
to be accomplished by the same conspiracy, the facts 
relating to each unlawful act so intended may be 
set up in a separate count.88 An indictment is not 
objectionable because the same transaction is de¬ 
tailed differently in several counts.89 Counts charg¬ 
ing separate conspiracies with officers of a national 
bank for certifying checks when the drawer did not 
have sufficient funds on deposit to pay them may be 
joined in the same indictment.^® 

Completed offense and attempt or assault with in¬ 
tent. When relating to the same transaction, it is 
generally held proper to charge in separate counts 
a completed offense and an assault with intent to 


8a TT.S.—U. S. V. Alluan, D.CTex., 
13 F.Supp. 289. 

Ind.—^Lawson v. State, 177 N.E. 266, 
267, 202 Ind. 583, citing: Corpus 

JVUiMm 

Md.—Marino v. State, 187 A. 858, 171 
Md. 104. I 

Mass.—Commonwealth v. Riseman, 
153 N.R 551, 257 Mass. *254. 

N.Y.—People V. Beyer, 297 N.Y.S. 
913, 163 Misc. 890. 

N.C.—State v. Malpass, 127 S.B. 248, 
189 N.C. 849—State v. Lewis, 116 
S.B, 259, 185 N.a 640. 

Tenn.—Tenpenny v. State, 270 S.W, 
989, 991, 151 Tenn. 669, quoting: 
Corpus omxls. 

Va.—^McDaniel v. Commonwealth, 
181 S.B. 534, 165 Va, 709—Edens v. 
Commonwealth, 128 S.E. 555, 142 
Va. 609. 

31 C.J. p 786 note 38. 

Joinder of felonies and misdemean¬ 
ors grenerally see infra § 183. 

SI. Md.—^Marino v. State, 187 A. 
858, 171 Md. 104. 

88. U.S.—^Benway v. People of 
Michigran, C.C.A.Mich., 26 F.2d 168, 
certiorari denied Benway v. People 
of State of Miclilg:an, 49 S.Ct 49, 
278 U.S. 616, 78 L.Ed. 'oZS. 

Ala.—^Rombokas v. State, 170 So. 780, 
27 AUlApp. '227, certiorari denied 
170 So. 782, 238 Ala. 214. 

Alaska.—^U. S. v. Traveller, 7 Alcuska 
28. 

D.C.—Beard v. U. S., 82 P.2d 837, 65 
App.D.C. 231, certiorari denied 66 
S.Ct 675, 298 U.S. 656, 80 L.Ed. 
1382—Kelleher v. U. S., 35 P.2d 
•877, 59 APP.D.C. 127. 

N.Y.—^People v. Beyer, 297 N.Y.S. 
918. 163 Misc. 890. 

91 C.J. p 782 note 55—38 C.J. p -311 
note 40. 


881 Mass.~<!ommonwealth v. Mc¬ 
Laughlin, 12 Cush. 615. 

Tex.—State v. Bradley, 34 Tex. 95. 

Assault with dangrerous weapon and 
assault with intent to UIl 
D.a—Crock V. U. S., 289 P. 544, 53 
! APP.D.C. 146. 

84. N.Y.—Cox V. People, 19 Hun 
430, affirmed 80 N.Y. 500. 

85. Mo.—State v. McKee, 104 S.W. 
48$, 126 Mo.App. 524. 

sa U.S.—Chadwick v. U. S., aC.A. 
Tex., 117 P.2d 902, certiorari de¬ 
nied 61 S.Ct 1109, 313 U.S. 586, 86 
L.Bd. 1641—Scott V. U. S., C.C.A. 
Okl., 115 P.2d 137, certiorari de¬ 
nied 61 S,Ct 449. 312 U.S. 678, 86 
L.Bd. 1117—U. S. V. Wexler, C.C. 
A.N.T., 79 P.2d 526, certiorari de¬ 
nied Wexler v. U. S., 56 S.Ct. 384, 
297 U.S. 70S, 80 L.Bd. 991—Pelio 
V. U. S., C,C.A.Neb., 55 P.2d 164 
—^U. S. V. Rosenstein, C.C.A.N,T., 
84 F.2d 630, certiorari denied Ros¬ 
enstein V. U. S., 50 S.Ct. 33, ’280 
U.S. 681, 74 L.Ed. 531 and Levy v. 

U. S.. 50 act 85, 2'80 U.S. 602, 74 
L,Bd. 647—Marcus v. U. S., C.C.A. 
Pa., 20 P.2d 454, certiorari denied 
48 act 122, 275 U.S. 565, 72 L. 
Ed. 429—Perry v. U. S., C.C.A. 
Okl., 18 P.2d 477—Litkofsky v. U. 
S., C.C.A,N.Y., 9 P.2d 877—U. S. 

V. Halbrook, D.aMo., 36 P.Supp. 
345—U. a V. Alluan, I>.C.Tex., 18 
P.Supp. 289—Gtoodfriend v. U. S., 
C.C.A.Idaho, 294 P. 14-8. 

D.C.—Beard v. U. a, 82 P.2d 887, 
certiorari denied 56 S.Ct 675, 298 
U.S. 656, 80 LuEd. 1382. 

Mass.—Commonwealth v. Riseman, 
153 NE. 551, 257 Mass. 254, 
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N.C.—State v. Anderson, 182 S.E. 648, 
208 N.C. 771. 

Pa.—Commonwealth v. Petrillo, 12 
A.2d 317, 838 Pa. 65. 

81 C.J. p 782 note 66—9 C.J. p 1058. 

note 51—12 C.J. p 628 note 83. 

One not accused of all oziines 
Joinder of counts charging steal¬ 
ing of merchandise from truck mov¬ 
ing in mterstate commerce, receiv¬ 
ing such merchandise knowing it to 
have been stolen, possessing such 
merchandise knowing it to have been 
stolen, and conspiring to commit 
such offenses was held not improper 
as regards a defendant not charged 
with having stolen the merchandise, 
but named in the other three counts, 
since proof that merchandise had 
been stolen was essential to convic¬ 
tion of such defendant.—Caringella 

|V. u. s., ac.A,iii., 78 p.2d -sea. 

Counts for using' the mails to da- 
j fraud and for conspiracy to commit 
such offenses, when based on the 
same transaction, may be joined in 
one indictment.*^—Stumbo v. U. S., C 
C.A.Ky., 90 P.2d 828, certiorari de¬ 
nied 58 S.Ct. 282, 902 U.S. 755, 82 
L.Ed. 584—Chew v. U. S., aC.A.Ark., 
9 P.2d 848—U. S. V. Main, D.aTex., 
28 P.Supp. 560—^U. S. V. Alluan, D.C. 
Tex., 18 P.Supp. 289—49 .Q.J. p 1216 
note 67. 

87. HL—^Thomas v. People, 113 Ill. 
681. 

88l Iowa.—State v. Loser, 104 N.W. 
387, 182 Iowa 419—State v. Kenne¬ 
dy, 18 N.W. 886, 68 Iowa 197. 

sa N.C.—state v. Howard, 40 S.E. 
71, 129 N.C. 684:, 

8a U.S.—Chadwick v. U. S., Ohio, 
141 P. 225, 72 C.eA. 843. 
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commit such offense.^^ So also it is held proper to 
charge in separate counts a completed offense and 
an attempt to commit the offense.®^ 

b. Necessity of Showing Relationship of Connts 

The Indictment or Information must show on its face 
-that all counts are based on the same act or transaction, 
t)ut this need not be alleged in express terms. 

Where different offenses are joined in separate 
counts under the rule permitting joinder of offenses 
arising out of the same transaction, the indictment 
or information must show on its face that all counts 
^re based on the same act or transaction,®3 
where it is clearly apparent from the indictment or 
information that the transaction alleged in the sec- 
«ond and succeeding counts is the same transaction 
alleged in the first count, it is not absolutely essen¬ 
tial that such allegation be made in express terms.®^ 
An information which shows on its face that the 
offenses sought to be charged in separate counts are 
-not based on the same act or transaction 'is defec¬ 
tive, although it alleges that the different counts 
are based on the same act or transaction.®5 

S 181. - Common-Law and Statutory Of¬ 

fenses 

Separate counts charging common-law and statutory 
offenses of the same character and arising out of the 
same transaction may ordinarily be Joined In one Indict- 
orient or information. 

Where offenses are of the same character and 
spring from the same transaction, it has been held 
that they may be joined, although one is a common- 


law and the other a statutory offense;®^ but there 
is authority to the contrary.®^ When the offenses 
grow out of different facts and circumstances, and 
the means and method of committing the crime are 
entirely different, they cannot be joined.®^ 

§ 182. - OfiPenses for Which Punishment 

Is DifFerent 

Generally at common law there can be no Joinder of 
counts on which the legal Judgment or punishment Is 
materially different. 

At common law there can, in general, be no join¬ 
der of counts on which the legal judgment or pun¬ 
ishment is materially different,®® although, as dis¬ 
cussed supra § 180 a, where the different counts re¬ 
late to the same transaction, the offense may be 
charged to have been committed in different ways, 
although the offenses are of different grades and call 
for different punishments. 

§ 183. - Distinct OfiFenses 

a. In general 

b. Statutory provisions 

a. In General 

As a general rule, counts charging accused with the 
commission of several distinct offenses of the same nature 
may be Joined, provided the Judgments or penalties are 
similar and not inconsistent; and this rule applies with 
respect to the Joinder of counts charging felonies, or mis¬ 
demeanors, or felonies and misdemeanors. 

In some jurisdictions it has been held that there 
is no objection to charging different offenses of the 
same nature in separate counts,^ and a demurrer or 


9L P€L—Commonwealth ex reL Case 
V. Smith, 3 A.2d 1007, 134 Pa.Su- 
per. 183. 

31 C.J. p 782 note 61. 

92. D.C.—Welch V. U. S., 135 F.2d 
465. 77 U.S.App.D.a 317, certiorari 
denied 63 S.Ct. 1329, 319 U.S. 769, 
87 L.Ed. 1718. 

31 C.J. p 782 note 65. 

^ liS,—State V. Berg, 140 So. 22, 
174 198. 

ly.T.—-People v. Steel, 210 N.T.S. 250, 
124 Misc, 813. 

O’d.—State v. Sowards, 82 P.2d 324, 
64 OkLCr. 430—Brock v. State, 263 
P. 1115, 39 Okl.Cr. 162—Wear v. 
State, 235 P. 271, 30 OkLCr. 118— 
Berg V. State, 233 P. 497, 29 Okl. 
Cr. 112. 

94. Cal.—People v. Koehn, 279. P. 
646, 207 Cal. 605. 

Okl.—Brock V. State. 263 P. 1X16, 39 
OkLCr. 162. 

95. OkL—Wear v. State, 235 P. 271, 
30 OkLCr. 118. 

S6. Mass.—Commonwealth v. Dyer, 
138 N.E. 296, 243 Mass. 472, cer- 
llorari denied Dyer, v., Common¬ 


wealth of Massachusetts, 43 S.Ct 
700, 262 U.S. 761. 67 L..Bd. 1214. 

S.C.—State V. Dee, 20 S.B.2d 402, 403, 
citing Corpus JUxis. 

31 C.J. p 782 note 68—18 C.J. p 1253 
note 44—27 C.J. p 1020 note 29 [c]. 

Offenses arising out of same trans¬ 
action generally see supra § 180. 

Offenses of same character generally 
see infra $ 183. 

97. Ky.—Combs v. Commonwealth, 
25 S.W. 276, 15 Ky.D. 620—Marler 
V. Commonwealth, 24 S.W. 608, 15 
Ky.D. 557. 

98. Mich.—^People v. Alkin, 33 N.W. 
821, 66 Mich. 460. 11 Am.S.R. 512. 

99. Da.—State v. Hataway, 96 So. 
556, 153 Da. 751. 

31 C.J. p 783 note 71. 

Arrest of judgment where offenses 
joined are so different as to re¬ 
quire different punishment see 
Criminal Daw § 1534. 

Counts charging different descrip¬ 
tions of same offense see supra S 
179. 

Different punishments for misde¬ 
meanors see infra § 183. 
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Joinder of counts on which legal 
judgment or punishment is mate¬ 
rially different as ground for de¬ 
murrer, see infra § 222. 

Joinder of felony and misdemeanor 
see infra § 183. 

Joinder of capital and other offenses 
The offenses of rape, a capital of¬ 
fense, and sodomy, which is not a 
capital offense, cannot properly be 
charged in one indictment.—McMUch- 
en V. State, 2 S.E.2d 507, 59 Ga.App. 
<896. 

D U.S.—Nick V. U. S., C.C.A.MO., 
122 P.2d 660, 138 A.D.R. 791, cer¬ 
tiorari denied 62 S.Ct 302, 314 U.S. 
687, 66 D.Ed. 550, rehearing denied 
62 S.Ct 411, 314 U.S. 716, 86 D.Ed. 
570, rehearing denied 62 S.Ct. 1103, 
■516 U.S. 710, 86 D.Ed. 1776. 

Ala.—Grayson v. State, 182 So. 579, 
28 Ala.App. 210—Myrick v. State, 
lOO So. 455, 20 Ala.App. IS. 

CaL—People v. Ellison, 79 P.’2d 732, 
26 Cal.App.2d 496. 

Ga.—Ellis V. State, 21 S.E.2d 316, 
67 Ga.App. 821—Gaulden v. State, 
154 S.E. 209, 41 Ga.App. 635. 
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motion in arrest of judgment does not lie to the 
joinder of counts charging accused with the com¬ 
mission of several distinct offenses of the same na¬ 
ture, provided the judgments or penalties are the 
same or similar and are not inconsistent.^ Even 


distinct offenses with different degrees of punish¬ 
ment may be joined in separate counts where they 
belong to the same class of crimes and differ only 
in degree.3 However, inconsistent offenses^ or of- 


III.—^People V. Routson, 188 X.E. 883, 
354 Ill. 673. 

Md.—Simmons v. State, 167 A, 60. 
165 Md. 155. 

Mo.—State v. Kellmann, 123 S.W,2d 
70, 343 Mo. 762. 

Ohio.—Halper v. State, 173 N.K 253, 
36 Ohio App. 331—Bates v. State, 
161 N.E. 344, 27 Ohio App. 391. 

Pa.—Commonwealth v. Donato, 27 
Del.Co. ■233. 

S.C.—State V. Lee, 145 S.K 285, 147 

S. C. 480. 

Tex.—^Wimberley v. State, 250 S.W. 

691, 94 Tex.Cr. 252. 

31 C J. p 783 note 76. 

Joinder of common-law and statu¬ 
tory offenses see supra $ 181. 
Duty of court to limit charsfo 
Where several offenses are charged 
in one indictment, trial court has 
duty to see that charges are so lim¬ 
ited as to he prosecuted m good 
faith without confusing Jury or put¬ 
ting such burden on accused as to 
render it doubtful that he will be 
able properly to defend himself.— 
Gutenkunst v. State, 259 N.W. 610, 
218 Wis. 96, certiorari denied Quten- 
kunst V. State of Wisconsin, 56 S. 
Ct 124, 296 U.S. 608, 80 L.Ed. 431. 

2. U.S.—^Thomas v. Hudspeth, C.C. 

A.Kan., 127 P.2d 976. 

Ala.—Smith v. State, 118 So. 594, 22 
Ala.App. 590, affirmed 118 So. 595, 
218 Ala. 427—Puller v. State. 107 
So. 731, 21 Ala.App. 300. 

CaL—People v. Kelly, 263 P. 226, 203 
Cal. 128. 

Ga.—Ebling v. State, 174 S.E. 739, 49 
Ga.App. 220. 

Ind—^Lawson v. State, 177 N.B. 266, 
267, 202 Ind. 583, citing CSoxpus Jtl- 
zis. 

N.T.—People v. Dilliard, 298 N.T.a 
285, 163 Misc. 146, affirmed 298 N. 

T. S. 296, 262 App.Div. 125. 

Vt—State V. Semeraro, 131 A, 798, 
99 Vt. 275. 

W.Va.—State v. Haskins, 116 S.R 
720, 92 W.Va. 632. 

31 C.J. p 783 note 77. 

As ground of arrest of Judgment see 
Criminal Daw § 1534. 

Objection to Joinder of several 
charges in same indictment, if not 
prohibited by statute, is that multi¬ 
plicity of charges tends to confound 
accused In his defense or to preju¬ 
dice him as to his challenges to Ju¬ 
rors, in matter of being held out to 
be habitually criminal, in distraction 
of Jury's attention, or otherwise.— 
U. S. V. Perlstein, C.C.A.N.J., 120 
P.2d 276. 

Offenses held properly joined 

(1) Assault on girl under twelve 


and assault on girl with Intent to 
ravish.—Simmons v. State, 187 So. 
43, 24 Ala.App. 389, certiorari denied 
137 So 44, 223 Ala. 450. 

(2) Assault with intent to murder 
and assault with intent to rob.—^Wil¬ 
son V. State, Ala,App., 14 So.2d 382. 

(3) Burglary, grand larceny, and 
buying, receiving, or concealing sto¬ 
len property.—^Asberry v. State, 135 
So. 605, 24 Ala.App. 375. 

(4) Sale or possession of prohib¬ 
ited liquors and of Jamaica ginger. 
—Noltey V. State, 144 So. 455, 25 
Ala.App. 229, certiorari denied 144 
So. 457, 225 Ala. 584. 

(5) Possessing still and manufac¬ 
turing alcoholic liquors.—Rutherford 
V. State, 193 So. 193, 29 Ala.App. 129 
—Grayson v. State, 182 So. 679, 
28 Ala.App. 210—Osborne v. State, 
144 So. 639, 26 Ala.App. 276—Sexton 
V. State, 127 So. 497, 23 Ala.App. 
318, certiorari denied 127 So. 499, 220 
Ala. 690—^Myrlck v. State, 100 So. 
455, 20 Ala.App. 18—Casey v. State, 
97 So. 165, 19 Ala.App. 317—Gamlin 
V. State, 95 So. 505, 19 Ala.App. 119. 

(6) Owning, operating, maintain¬ 
ing, or having possession of, or in¬ 
terest in. moonshine still, and aid¬ 
ing and abetting in operation of such 
still.—State V. Joseph, 130 S.E. 461, 
100 W.Va. 213. 

(7) Transporting intoxicating liq¬ 
uor and having same liquor in pos¬ 
session.—State V. Pendleton, 61 P.2d 
107. 144 Kan. 410. 

(8) Unlawful possession and un¬ 
lawful sale of intoxicating liquor. 
Tex.—^Moore v. State, 252 S.W. 168, 

94 Tex.Cr. 646. 

Vt.—State V. Bradley, 153 A. 359, 

103 Vt. 267. 

(9) Tippling, procuring, receiving, 
possessing, and transporting intox¬ 
icating liquors.—State v. Petrone, 95 
S.W.2d 52, 170 Tenn. 822. 

(10) Severing of certain produce 
from the soil of the owner, and 
stealing such produce.—State v. 
Sheppard, 33 La.Ann. 1216—^36 C.J. 
p 847 note 70. 

(11) Larceny and receiving stolen 
property. 

Ga.—^Ellis V. State, 21 S.E.2d 316, 

67 Ga.App. 82L 

Ill.—^People V. Barnhill, 164 N.E. 

154, 333 Ill. 150. 

31 C.J. p 788 note 77 ta] (3). 

(12) Larceny of goods of named 
person and larceny of third person's 
goods.—Gaulden v. State, 154 S.B. 
209, 41 Ga.App. 635. 
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(13) Larceny and false pretenses. 
—Simmons v. State, 167 A. 60, 165 
Md. 155. 

(14) Willful failure of police offi¬ 
cer to arrest one transporting whis¬ 
ky. and demanding and accepting 
bribe therefor.—^Henderson v. State, 
N.J.Sup., 146 A. 385. 

(15) Intentional burning of a 
building, and intentional burning of 
insured furniture.—^People v. Cartel- 
lo, 3 N.Y.S.2d 179, 264 App.Div, 629. 

(16) Conspiracy to obstruct Jus¬ 
tice and inducing another to commit 
perjury, and subornation of perjury 
in the first degree, and bribing wit¬ 
nesses.—^People V. Vario, 2 N.Y.S.2d 
611, 165 Mlsc. 842. 

(17) Attempted rape in first de¬ 
gree, kidnapping, attempted sodomy, 
and assault in second degree.—Peo¬ 
ple V. Napolitano, 7 N.Y.S.2d 810, 
169 Misc. 352. 

(18) Ownership, sale, lease, and 
transportation of certain slot ma¬ 
chines and devices prohibited by law, 
and operation and possession of cer¬ 
tain slot machines in violation of 

[ law,—State v. Oalcutt, 16 S.E.2d 
9, 219 N.C. 545. 

(19) Separate acts of blackmail.— 
Bulfin V. State, 144 S.R 15, 38 Ga. 
App. 858, 

(20) Separate counts charging ac¬ 
cused with knowingly receiving, on 
same day, stolen papers, bank book, 
property of different owners.—^Hard¬ 
ing V. Commonwealth, 186 N.B. 656, 
283 Mass. 369. 

(21) Other illustrations see 31 C. 
J. p 783 note 77 Cal—-1 C.J. p 323 
note 70—26 C.J. p 957 note 46—27 
C.J. P 1020 note 29—33 C.J. p 376 
notes 75. 76—56 C.J. p 1146 note 89 
—60 C.J. p 1069 note 38. 

3l Wis. —Gutenkunst v. State, 269 
N.W. 610, 218 Wis. 96, certiorari 
denied Gutenkunst v. State of Wis¬ 
consin, 56 S.Ct. 124, 296 U.S. 608, 
80 L.Bd. 431. 

31 C.J. p 783 note 78. 

4. Ga.—^Belcher v. State, 91 S.E- 
879, 19 Ga.App. 439. 

Mo.—State v. Dargatz, 148 S.W. 889, 
244 Mo. 218. 

31 C.J. p 783 note 79. 

Held not inoonsistent 

(1) Counts in information charge 
ing keeping and maintaining gam¬ 
ing apparatus for gambling pur¬ 
poses under two separate statutes.— 
Italiano v. State, 125 So. 356, 98 Fla. 
1225. 

(2) Indictment charging accused 
with soliciting one to offer or Jola 
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fenses of different character^ cannot be joined. 
Statutory offenses defined by different statutes, con¬ 
sisting of different acts or omissions, and subject to 
different penalties for their violation, cannot be 
joined in one indictment;® but the legal test of per¬ 
mitted joinder is not whether the offenses charged 
in different counts of a single information as hav¬ 
ing been committed in different ways are, or are 
not, defined and denounced by different sections of 
the criminal code.7 It has been held that only such 
offenses may be joined, except as otherwise author¬ 
ized by statute, as arise jout of the same transac¬ 
tion,® and are so far related that an acquittal or 
conviction for one would bar a prosecution for the 
others;® but it has been held on the other hand 
that charges in separate counts do not raise the 
constitutional question of double jeopardy, which 
arises only in the case of successive prosecutions.^® 
Where it is permitted to join several offenses of 
the same grade in separate counts in one indict¬ 
ment, the facts and circumstances surrounding each 
violation attempted to be set out must be stated 
with such particularity as to distinguish any one 


violation from each of the others alleged.^^ It has 
been held proper to set out two separate and dis¬ 
tinct offenses in a complaint, provided they are of 
the same nature and are set forth in different 
counts,i 2 there is authority to the contrary.^® 
Where two defendants were charged in separate 
counts with tw© offenses which could properly be 
joined, the fact that ©ne accused was acquitted and 
one convicted on each count does not in itself show 
a prejudicial misjoinder in charging both defend¬ 
ants in each count.^^ 

Felonies. While at common law there can be no 
joinder of separate and distinct felonies in the 
same indictment,^® such a joinder does not render 
th*e indictment bad as a matter of law.^® The rule 
now generally accepted is that, subject in most in¬ 
stances to the discretion of the trial court to 
compel an election, separate felonies of the same 
general nature may be charged in separate counts 
of the same indictment,in case they are tri¬ 
able in the same manner and punishable similar- 
ly 18 For example, counts for larceny and em- 
bezzlement,!® or larceny and false pretenses,^® or 


In an offer to bribe the then govern¬ 
or in order unlawfully to influence 
the governor to grant a pardon to a 
convict, and charging the asking and 
agreeing to receive a bribe from cer¬ 
tain person unlawfully to influence 
accused in connection with the par¬ 
don.—People V. Megladdery, lOS P.2d 
84, 40 CaLApp.2d 748. 

S. La.—State v. Foster, 101 So. 255, 
156 La. 891. 

pa.—Commonwealth v. Jaeger, 21 Pa. 
Dist & Co. 38. 

Philippine.—U. S. v. Balaba, 37 Phil¬ 
ippine 260. 

31 C.J. p 783 note 80. - 

0. Ky.—Commonwealth v. Louis¬ 
ville & N. R. Co., 231 S.W. 236, 
190 Ky. 634. 

7, Mo.—State v. Young, 183 S.W. 
305. 266 Mo. 723. 

31 C.J. p 783 note 82. 

8. Colo.—^Hummel v. People, 62 P. 
2d 669, 98 Colo. 98. 

La.—State v. Berg, 140 So. 22, 174 
La. 198. 

Mo.—State v. Kurtz, 295 S.W. 747, 
317 Mo. 380—State v. Christian, 
161 S.W. 736, 253 Mo. 382. 

20 C.J. p 286 note 82. 

Joinder of different offenses arising 
out of same transaction see supra 
S 180. 

J’oinder held improper 

(1) Bribery count and two liquor 
counts.—State v. Costello, 297 P. 790, 
161 Wash. 674. 

(2) Possession and transportation 
of liquor, and driving while intoxi¬ 
cated.—State V. Klingler, 215 N.W. 
£31, 51 S.D. 496. 


(3) Possession of still and making 
of mash.—^Keenan v. State, 243 P. 
1001, 33 Okl.Cr. 400. 

9. Mo.—State v. Kurtz, 296 S.W. 

747, 317 Mo. 380. 

31 C.J. p 783 note 84. 

la tJ.S.—U. S. v. Phillips, D.C.N.T., 
270 P. 281. 

Former jeopardy generally see Crim¬ 
inal Law §§ 238-277. 

11. Ky.—Allison v. Commonwealth, 
123 S.W. 267, 135 Ky. 693. 

31 C.J. p 783 note 86. 

12. Neb.—^Brown v. State, 213 N.W. 
339, 115 Neb. 366. 

31 C.J. p 784 note 87. 

13. Mich.—Tiedke v. Saginaw, 4 N. 
W. 627, 43 Mich. 64. 

14. U.S.—Stokes v. XJ. S., C.C.A.Ga.. 
93 F.2d 744. certiorari denied 58 
S.Ct. 945. 304 TJ.S. 558, 82 L.Ed. 
1526. 

15. Ill.—^People v. Gotter, 191 N.E. 
882. 357 Ill. 214. 

Mo.—State v. Kurtz, 296 S.W. 747, 
317 Mo. 380. 

P€u—Commonwealth v. Miles, 27 Del, 
Co. 340. 

31 C.J. p 784 note 89. 

16. Mo.—State v. Gholson, 292 S. 
W. 27, 28, citing Corpus Juris. 

31 C.J. p 784 note 90. 

17. U.S.—^U. S. V. Lotsch, C.C.A.N. 
Y., 102 P.2d 35, certiorari denied 
Lotsch V. TJ. S., 59 S.Ct, 793. 307 
U.S. 622, 83 L.Ed. 1500. 

Ala«—Broughton v. State, *16 So. 
912, 105 Ala. 103. 


CaL—People v. Kelly, 263 P. 226, 
203 Cal. 128. 

D.C.—Nestlerode v. U. S.. 122 F.2d 
56, 74 APP.D.C. 276. 

Ga.—Webb v. State, 170 S.E. 262, 
177 Gsi. 414, conformed to 170 S. 
B. 827, 47 Ga.App. 505, followed in 
Brown v. State, 170 S.E. 829, 47 
Ga.App. 508. 

Kan.—State v. Toelkes, 33 P.2d 317, 
139 Kan. 682—State v. Powell, 245 
P. 128, 120 Elan. 772, rehearing de¬ 
nied State V. Richardson, 250 P. 
313, 121 Kan. 722. 

Md.—^Wimpling v. State, 189 A 248, 
171 Md. 362—Simmons v. State, 
167 A. 60, 165 Md. 155. 

S.C.—State V. Lee. 145 S.E. 286, 
147 S.C. 480. 

Tex.—^Monroe v. State, Cr., 172 b.W. 
2d 699. 

Va.—McDaniel v. Commonwealth. 181 
S.E. 634, 165 Va. 709—Boyd v. 
Commonwealth, 157 S.E1 546, 156 
Va. 934. 

31 C.J. p 784 note 94. 

18. Kan.—State v. Toelkes, 33 P.2d 
317, 139 Kan. 682. 

Md.—Wimpling v. State, 189 A 248, 
171 Md. 362. 

31 C.J. p 784 note 95. 

19. U.S.—^U. S. V. Jones, D,C.Nev., 
69 F. 973. 

31 C.J. p 784 note 96. 

f 

80. Pa.—Commonwealth v. March, 1 
Pa.Co. 81. 

Va.—Anthony v. Commonwealth, 14 
S.E. 834. 88 Va. 847. 

31 C.J. p 784 note 97. 
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forgery and uttering a forged instrument ,21 or rape 
and fornication ,22 or rape and incest ,22 or riot and 
assault and battery,24 or larceny and daylight break¬ 
ing of a dwelling house with intent to commit a 
felony,25 or a felonious taking and a felonious con- 
version,25 may be joined. In some jurisdictions, 
however, separate counts for felonies must relate 
to the same transaction,27 and be so far cognate 
that an acquittal or conviction for one would be a 
bar to a trial for the other.28 

Misdemeanors, At common law several distinct 
offenses may be joined by different counts in an in¬ 
dictment where they are misdemeanors in grade,22 
as where they are of the same nature and require 
similar punishments,^^ and the prosecution may 
have a judgment on the counts supported by the 
evidence.2i This rule has been held applicable, al¬ 
though different punishments attach to the offens¬ 
es ,22 or although the punishment for one of the 
offenses is positive and the other discretionary, 
where the judgments to be given for the different 
offenses are not necessarily different in character.22 


Since the joinder of counts for similar offenses and 
a conviction under each, as shown in Criminal Law 
§ 1971c, do not authorize the imposition of an in¬ 
creased penalty as on conviction after a former of¬ 
fense, such joinder is not objectionable on the 
ground that the offenses charged in the different 
counts are subject to different punishments.34 

Felonies and misdemeanors. At common law- 
counts for a felony and a misdemeanor could not 
be joined,25 and this strict rule is still adhered to 
in a number of jurisdictions .22 Various reasons for 
the rule have been assigned, such as that a convic¬ 
tion for a misdemeanor cannot be had on an indict¬ 
ment for felony,27 that the judgments for the felony 
and the misdemeanor would necessarily be differ- 
ent,28 that the joinder might embarrass accused in 
the selection of a jury,22 and that a person indicted 
for a misdemeanor is entitled to certain advantages 
and privileges not accorded to a person indicted for 
a felony.40 The rule has largely, if not entirely, 
disappeared, however, in jurisdictions in which the 
reasons for the rule no longer exist,4i and there 


81. T«x.—Gumpert v. State, 229 S. 

W. 329, S8 TeaLCr. 86. 

26 CJ. P 957 note 45. 

9SL Kan.—State v. Horrleon, 250 P. 
338. 121 Kan. 844. 

23, Kan.—State v. Odle, 246 P. 

1003. 121 Kan. 284. 

31 CJr. P 382 notes 51-'52. 

84. TT-S.—TJ. S. V. McPiLrlane, C.C. 
D.C.. 26 F.Cas.No.15.675, 1 Cranch 
ac. 163. 

85. Md.—^Bkawser v. State, 110 A. 
854. 186 Md. 842. 

88. CaL—^People v. Bogart, 86 Cal. 
245. 

27. Mo.—State y. Kurt^ 295 S.W. 
747, 317 Mo. 380. 

Tex.—Golden v. State, 160 S.W. 957. 
72 Tex.Cr. 19. 

Joinder of different offenses arising 
out of same transaction see supra 
8 180. 

Burglary and larceny 
Indictment charging burglary in 
one count .and laxceny In another, 
without allegations that larceny was 
committed in ’connection with bur¬ 
glary. was held duplicitous.—State 
V. Leasman, 226 N.W. 61, 208 Iowa 
851. 

8a Held improperly joined 
Felony counts chargmg manufac¬ 
ture and transportation of intoxicat¬ 
ing liquor in same information.— 
State V. Kurtz. 295 S.W. 747, 817 Mo. 
380. 

89. U.S.— U. S. V. Lotsch, CC.A.igr.Y., 
102 F.2d 35. ceKiorari denied 
Liotsch V. U. S.„ 59 S.Ct. 793, 807 
U.S. 622. 83 LuEd. 1500. 


Ala.—Jones v. State. 99 So. 770, 19 
Ala.App. 600, certiorari denied Ex 
parte State ex reh Davis. 99 So. 
924, 211 Ala. 701. 

Ga.—Ellis V. State, 21 S.B.2d 316, 
67 Ga-App. 821. 

Ill.—People y. Player, 36 N.B.2d 729. 
377 Ill. 417, reversing 32 N.B,2d 
932, 809 IlLApp. 435—^People v. 
Bain. 195 N.BL 42, 359 lU. 455, re¬ 
versing 274 IUA.PP. 215. 

Md.—Simmons v. State, 167 A. 60, 
166 Md. 155. 

S.a—State V. Dee, 145 S.E. 285, 
147 S C. 480. 

Tex.—Teal v. State, 120 S.W.2d 94, 
136 Tex.Cr. 428, rehearing denied 
120 S.W.2d 696, 135 Tex.Cr. 428— 
Walker v. State, 110 S.W.2d 678, 
133 Tex.Cr. 300—^Burnett v. State, 
260 S.W. 848, 97 Tex.Cr. 188—Hall 
V, State, 24 S.W. 407, 32 Tex.Cr. 
474—Stehbins v. State, 20 S.W. 
552. 31 Tex,Cr. 294. 

Va.—^McDaniel v. Commonwealth, 181 
S.E. 634, 166 Va. 709. 

Wyo.—State v. Sorenson, 241 P. 707, 
708, 84 Wyo. 84, citing Corpus Jn- 
rlSy and r^earing denied 241 P. 
607, 84 Wyo. 90. 

31 C.J. p 786 note 16—88 C.J. p 312 
note 48. 

sa Ga.—^Tooke v. State, 61 S.B. 917, 
4 Ga.App. 495. 

31 C.J. p 785 note 16. 

31. Tex.—Walker v. State, 110 S.W. 

2d 578, 133 Tex.Cr. 300. 

31 CJ. p 786 note 19. 

38. Ala.—Swanson v. State, 25 So. 

218, 120 Ala. 376. 

31 C.J. p 786 note 22. 
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33 . N.J.—stone v. State, 20 N.J.Law 
404. 

34- Colo.—Scavarda v. People, 143 
P. 676, 57 Colo. 641. 

35- Ind.—^Lawson v. State, 177 N. 
B. 266, 267, 202 Ind. 688, citing 
Corpus Juris. 

Wyo.—^Perue v. State, 2 P.2d 1072, 
43 Wyo. 322. 

31 C.J. p 786 note 28. 

36- Mo.—State v. England, 11 S.W. 
2d 1024—State v. Kurtz, 295 S.W. 
747, 317 Mo. 380. 

Wyo.—^Perue v. State, 2 P.2d 1072, 
43 Wyo. 322. 

31 C.J. p 786 note 28. 

37. Ind.—^Lawson v. State, 177 N.R 
266, 267, 202 Ind. 583, citing Cor¬ 
pus Juris. 

31 C.J. p 786 note 81. 

Conviction of misdemeanor on In¬ 
dictment for <felony see infra S 
272. 

38. Pa.—^Hiarman v. Commonwealth, 
12 Serg. & R. 69. 

39. Ga.—^Davis v. State, 67 Ga. 66. 

49. Ind.—^Lawson v. State, 177 N. 
B. 266, 267, 202 Ind. 583, citing 
Corpus Juris. 

31 CJ. p 786 note 84.' 

41. Ind.—^Lawson v. State, supra, 
citing Corpus Juris. 

Kan.—State v. Toelkes, 33 P.2d 317, 
319, 139 Kan. 682, quoting Corpus 
Juris. 

ILL—State V. Fitzsimon, 27 A. 446, 
18 ILL 236, 49 Am.S.IL 766. 
Where conviction of misdemeanor 

on Indictment for felony permitted 

see infra § 272. 
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may be a joinder of a felony and a misdemeanor 
where they are cognate offenses,<2 but not where 
the offenses are repugnant in their nature and the 
trial and judgment so incongruous as to tend to 
deprive accused of some legal advantage.^* 

b. Statutory Provisions 

In some Jurisdictions the propriety of joining two or 
more offenses In separate counts is controlled by stat¬ 
utes embodying or modifying the common-law rule as 
to Joinder. 

The propriety of joining two or more offenses in 
separate counts is sometimes controlled b^* statute.^4 
Thus under some statutes joinder of specific of¬ 


fenses is authorized and a statute authorizing 
joinder of offenses of a specific class cannot be en¬ 
larged to include other offenses,^® even against the 
same law.^*^ 

The common-law rule as to joinder of offenses is 
practically embodied in a statute providing that, 
whenever there are several charges against a per¬ 
son or persons for the same act or transaction, or 
for two or more acts or transactions connected to¬ 
gether, or for two or more acts or transactions of 
the same class of crimes or offenses, which may be 
properly joined, the whole may be joined in one in¬ 
dictment.^ 8 Nq substantive right of accused is vio- 


48. U.S.—Steinberg v. U. S., C.C.A. 
N.Y., 14 F.2d 564—U. S. v. Mullen. 
D.C.L.a., 7 F.2d 244—U. S. v. Al- 
luan. D.C.Tex., 13 F.Supp. 289. 

Ind.—Lawson, v. State, 177 N.E. 266, 
267, 202 Ind. 583, citing Oovptis Jn- 
xis. 

'Kan.—State v, Toelkes, 33 P.2d 317, 
319, 139 Kan. 682, Quoting Corpiis 
Jails. 

Md.—Simmons v. State, 167 A. 60, 
165 Md. 155. 

Mass.—Commonwealth v. Riseman, 
153 N.E. 551, 257 Mass. 254. 

Pa.—Commonwealth v. Antico, 22 A. 

2d 204, 146 Pa.Super. 293. 

Tenn.—Tenpenny v. State, 270 S.W. 
989, 991, 151 Tenn. 669, quoting 
Coxpos Juris. 

Ta.—^McDaniel v. Commonwealth, 
181 S.B. 534, 166 Va. 709—Edens v. 
Commonwealth. 128 S.B. 555, 142 
Va. 609. 

Wash.—State v. Galbraith, 274 P. 

797, 150 Wash. 664. 

Wls.—Gutenkunst v. State, 259 N. 
W. 610, 218 Wis. 96, certiorari de¬ 
nied Gutenkunst v. State of Wis¬ 
consin, 66 S.Ct. 124, 296 U.S. 608, 
80 L.Ed. 431. 

■31 C.J. p 786 note 37—S3 C.J. p 376 
note 76. 

Where charges relate to same trans¬ 
action see supra § 180. 

•43. Ind.—Lawson v. State, 177 N.E. 
266. 267, 202 Ind. 583, citing Cor¬ 
pus Juris. 

Pa.—Commonwealth v. Antico, 22 A. 

2d 204, 146 Pa.Super. 293. 

TTenn.—Tenpenny v. State, 270 S.W. 
989, 991, 151 Tenn. 669, quoting 
Corpus Juris. 

*31 C.J. p 787 note 89. 

*44, Cal.—^People v. Rose, 219 P. 

1043, 63 Cal.App, 762. 

Xrtah.-^tate v. Spencer, 117 P.2d 
455, 101 Utah 274, rehearing denied 
121 P.2d 912, 101 Utah 287—State 
V. Woodman, 33 P.2d 640, 34 Utah 
23, 93 A.L.R. 723. 

*31 C.J. p 787 note 40. 

Wliat law governs 

The right to Join several counts in 
1he same indictment or to consoli- 
^te indictments in the territory of 


Alaska is governed by the laws of 
the territory.—Starklof v. U. S., C.C. 
A.Alaska, 20 F.2d 32. 

45. Utah.—State v. Spencer, 117 P. 
2d 466. 101 Utah 274. rehearing de¬ 
nied 121 P.2d 912, 101 Utah 287— 
State v. Woodman, 33 P.2d 640, 
84 Utah 23. 93 A.L.R. 723. 

31 C.J. p 787 note 41. 

Specific offenses growing out of same 
transaction see supra § 180. 

Blanket charge not anthorised 
Statutes permitting indictment or 
affidavit to charge several offenses 
against prohibition laws in separate 
counts do not authorize blanket 
charge of violating prohibition law, 
but require designation of offense, 
or of several related offenses, each 
sufficiently identified, in one indict¬ 
ment or affidavit.—Slater v. State, 
162 So. 130, 230 Ala. 320, reversing 
162 So. 129, 26 AIa.App. 466. 

Joinder of speoido offenses author¬ 
ized 

(1) Larceny and receiving stolen 
property.—^Bridges v. State, 9 S.W. 
2d 240, 177 Ark. 1193—81 C.J. P 
787 note 41 [aj (4). 

(2) Several offenses against the 
liquor laws. 

Ala.—Hill V. State, 6 So.2d 661, 30 
Ala.App. 332. 

Ark.—^Rinehart v. State, 264 S.W. 351, 
160 Ark. 129. 

IlL—^People V. Brush, 156 N.E. 84, 
324 Ill. 261. 

Wyo.—State v. Sorenson, 241 P. 707, 
34 Wyo. 84, rehearing denied 241 
P. 607. 34 Wyo. 90. 

81 ax p 787 note 41 ta] <2). 

(3) Burglary and larceny.—Wil¬ 
son V. State, 263 S.W. 390, 165 Ark. 
148—31 C.X p 787 note 41 [a] (8). 

(4) Charges of assault with intent 
to kill, which grew out of the shoot¬ 
ing of husband and wife at the same 
time and by one person.—Collier v. 
State, 154 S.W.2d 569, 202 Ark. 989. 

(6) Reckless driving on different 
occasions and at different places.— 
State V. Mills, 106 S.E3. 677, 181 N. 
C. 530. 


45. La.—State v. Doucet, 13 So.2d 
353, 202 La. 1074. 

Utah.—State v. Spencer, 117 P.2d 
455, 101 Utah 274, rehearing de¬ 
nied 121 P.2d 912, 101 Utah 287— 
State V. Woolman, 33 P.2d 640, 
84 Utah 23, 93 A.L.R. 723. 

31 C.X p 787 note 42. 

Coupoimd offense 

Charging both breaking and enter¬ 
ing and larceny In the same indict¬ 
ment is not authorized by a stat¬ 
ute permitting an indictment to 
charge the several offenses included 
in a “compound offense."—State v. 
Frey, 221 N.W. 445, 206 Iowa 981. 

47. Idaho.—State v. Hall, 190 P. 
251, 33 Idaho 135—State v. Bilboa. 
190 P. 248, 33 Idaho 128. 

31 C.X p 787 note 43. 

4a U.S.—Simpkins v. U„ S., aCA. 
W.Va., 78 P.2d 594—^U. S. v. Ja- 
copetti, D.C.Cal., 17 P.2d 771—U. 
S. V. Mullen, D.C.La., 7 P.2d 244— 
U. S. V. McConnell. D.C.Pa., 285 F. 
164. 

I D.C.—Moore v. U. S., 288 F. 249, 53 
App.D.C, 44. 

N.T.—People v. Varlo. 2 N.Y.S.2d 
611, 165 Misc. 842. 

31 C.X p 787 note 61. 

Joinder held proper 

(1) Separate and distinct viola¬ 
tions of narcotics law. 

U. S.—Mills V. Aderhold, C.C.A.Kan.. 
110 F.2d 766—Hankins v. U. S.. C. 
C.A.Ala., 67 P.2d 317, certiorari 
denied 54 S.Ct 469, 291 U.S.* 671. 
78 L.Bd. 1060—Hood v. U. S.. C.C. 
A.Okl., 23 P.2d 472, certiorari de¬ 
nied 48 S.Ct 436. 277 U.S. 688. 
72 L.Bd. 1002—Foster v. U. S., C.C. 
A.Cal., 11 F.2d 100—Perez v. U. S., 
C.aA.Cal., 10 F.2d 352. 

D.C.—^Robinson v. U. S., 288 F, 460, 
53 App.D.C. 96. 

(2) Charge of violation of mail 
fraud statute Joined with a charge of 
violation of Securities Act—^Dillon 

V. U. S., C.aA.Iowa. 118 F.2d 834, 
certiorari denied 61 S.Ct. 71, 311 U. 
S. 689, 86 L.Ed. 446—Crowley v. 
U. S., 113 F.2d 834, certiorari denied 
61 S.Ct 72, 311 U.a 689, 85 L.Ed. 
446. 
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lated by such a statute.*^ The phrase “may be prop¬ 
erly joined,” however, does not continue the com¬ 
mon-law rules as to vrhat offenses may be joined, 
bat vests in the trial court a discretion as to what 
joinders may be permitted without depriving ac¬ 
cused of a fair and impartial trial.^® The statute 


does not refer to the existing statutory classifica¬ 
tion of crimes into felonies, gross misdemeanors, 
and misdemeanors;®^ but it authorizes the joinder 
of several charges of the same character of crime 
although some are felonies and some are misde¬ 
meanors.®- The statute is applicable to misdemean- 


(3) Counts alleging that a differ¬ 
ent letter described in each count 
was placed in the malls by different 
defendants pursuant to a scheme to 
use the mails fraudulently to recov¬ 
er damages for fictitious personal in- 
jupiea—U. S. V. Womack, C.C.A.I11., 
98 F.2d 742. 

(4) Attempt to evade income tax 
for one year and an attempt to evade 
the tax for a different year.—^U. S. 
V. Sullivan. C.C.AX.T.. 98 P.2d 79. 

(5) Count charging partners with 
making false income tax return, and 
count charging one partner with 
false swearing to return.—Morris v. 
U. S., C.C.ACal., 12 F.2d 727. cer¬ 
tiorari dismissed 67 S.Ct 755. 296 
tr.S. 666. 

(6) Separate attempts to influence 
juror by offering bribe.—Bedell v. tJ. 

S., C.C.AIowa. 78 P.2d 358, certio¬ 
rari denied 66 S.Ct. 151, 296 U.S. 
€28, 80 L.Ed. 447—Chapman v. U. S., 
C CAIowa, 78 F.2d 358, certiorari 
denied 56 S.Ct. 151. 296 U.S. 628. 80 
KEd. 447. and 56 S.Ct 152, 296 U. 

S. 628, 80 KEd. 447. 

(7) Counts charging that accused 
accepted a bribe, or offered to ac¬ 
cept a bribe, with intent to have his 
official conduct influenced.—^Harris v. 
U. S., C.C,A.Ala, 8 P.2d 841. 

(8) Separate charges of receiving 
commissions from borrowers from a 
national bank of which accused was 
an officer.—U. S. v. Lotsch. C.C.AN. 

T. , 102 P.2d 35, certiorari denied 
Lotsch V. U. S., 69 S.Ct 793, 307 

U. S. 622. 83 LuEd. 1500. 

<9) Violations of National Motor 
Vehicle Theft Act—Chapman v. U. 

S., C.C.A.Tex., 10 P.2d 124, certio¬ 
rari denied 46 S.Ct 482, 271 U.S. 
667, 70 LiEd. 1141—Edwards v. U. S., 
C.CA.Kan.. 7 P.2d 698. 

(10) Charges of concealing auto¬ 
mobile, money, and merchandise 
from trustee in bankruptcy.—^Aceve¬ 
do y. U. S., C.C.A.Puerto Rico, 49 
P.2d 1023, certiorari denied 52 S.Ct 
42, 284 U.S. 667, 76 L.Ed. 564. 

(11) Concealment of assets from 
bankruptcy trustee and making false 
oath in connection with schedule of 
assets.—^Dean v. U. S., C.C.A.Or., 51 
P.2d 481. 

(12) Separate violations of liquor 
laws. 

U.S.—Latses v. U. S., C.C.A.Utah, 46 

P.2d 949—Lewis v. U. S.. C.C.A., 

4 P.2d 520. 


Cal.—^People v. Brenta, 220 P. 447, 

64 CaLApp. 91. 

S.D.—State v. Fox, 228 N.W. 382. 

56 S.D. 294. 

Wash.—State v. Fairfield, 296 P. 811, 

161 Wash. 214—State v. Galbraith, 

274 P. 797, 150 Wash. 664. 

(13) Counts charging conspiracies 
to violate National Prohibition Act 
and Tariff Act.—^U. S. v. Olmstead, 
D.C.Wash., 5 P.2d 712. 

(14) Counts charging conspiracies 
to violate the Prohibition Act and 
the Reed Amendment—Powers v. U. 

S., C.C.A.Wash., 293 P. 964. 

(15) Offenses of possessing and 
selling tax-unpaid alcohol.—^U. S. v. 
Dockery, D.C.N.Y., 49 P.Supp. 907. 

(16) Embezzling of a letter and 
stealing of its contents by a post- 
office employee.—U. S. v. Byrne, D.C. 
Mo.. 44 P. 188—U. S. V. Taylor. C.C. 
Va., 28 P.Cas.No.16,438, 1 Hughes 
514. 

(17) Larceny and receiving stolen 
goods.—Milner v. U. S., C.C.A.Ga., 
293 P. 690— U. S. V. Barber, D.C.Pla., 
289 P. 523. 

(18) Counts charging maintenance 
of nuisance on three different dates. 
—People V. Pozzi, 266 P. 860, 91 
CaLApp. 150. 

(19) Assault with intent to mur¬ 
der, and rape by force and violence. 
—^People V. Degnen, 234 P. 129, 70 
CaLApp. 567. 

(20) Two counts, one charging ma¬ 
licious assault on one person, and 
the other charging an assault on 
another person both on the same* 
day.—^U. S. v. Carasco, 6 Alaska 274. 

(21) Resisting officer and assault, 
both committed against same man 
on same day in same county.—State 
V. McGill, 12 P.2d 921, 168 Wash, 
601. 

(22) Murders committed at differ¬ 
ent times.—^People v. Kelly, 263 P. 
226, 203 CaL 128. 

(23) Two counts charging statu¬ 
tory rape.—State v. Jenkins, Wash., 
142 P.2d 263. 

(24) Sodomy and carnal knowledge 
of a child.—State v. Standish, 127 P. 
2d 255, 14 Wa8h.2d 39. 

(25) Counts charging physician 
with falsely making prescriptions 
for a narcotic drug, and charging 
another accused with knowingly pre¬ 
senting falsely made prescriptions 
to druggist to procure narcotic drug. 
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—State V. Harkness, 82 P.2d 541, 196 
Wash. 234. 

(26) Embezzlement by sheriff of 
moneys intrusted to him in official 
capacity by different persons.—State 
V. Bayliss. 241 N.W. 608, 59 S.D. 585. 

(27) Counts for forging separate 
instruments.—State v. Brunn, 260 P. 
990, 145 Wash. 435, affirming 258 P. 
13, 144 Wash. 341. 

(28) Forgery, fraud in keeping 
corporate books, and presenting false 
claims of insurance.—^People v. 
Thom, 33 P.2d 5, 138 CaLApp. 714. 

(29) Setting of fires by same de¬ 
fendants on different dates.—State v. 
Snyder. 263 P. 180, 146 Wash. 391. 

(30) Robberies committed on dif¬ 
ferent days on different persons.— 
State V. McCabe. 264 P. 16, 146 Wash. 
626. 

(31) Different offenses of robbery 
and accompanying offenses of same 
class of crime.—People v. Duane, 130 
P.2d 123, 21 CaL2d 71, adopting In 
part, App., 122 P.2d 366. 

(32) Larceny by false and fraudu¬ 
lent representations and larceny by 
appropriating trust funds.—State v. 
Comer, 28 P.2d 1027, 176 Wash. 257, 
appeal dismissed Comer v. State of 
Washington, 64 S.Ct 782, 292 U.S. 
610, 78 L.Ed. 1470. 

(33) Counts charging grand lar¬ 
ceny by embezzlement by wrongful 
appropriations during separate and 
distinct periods.—State v. Linden, 17 
P.2d 635, 171 Wash. 92. 

49. Ariz.—State v. Pierce, 129 P.2d 
916, 59 Ariz. 111. 

Statute held ooxurtitiitieiLal 
N.Y.—^People ex rel. Pincus v. 
Adams, 9 N.E.2d 46, 274 N.Y. 447, 
110 A.L.R. 1303. 

50. U.S.— U. S. V. Morabette, C.C.A. 
Ill., 119 P.2d 986—U. S. V. Lotsch, 
C.C.A.N.Y.. 102 P.2d 35, certiorari 
denied Lotsch v. U. S., 59 S.Ct 793, 
307 U.S. 622, 83 L.Ed. 1500. 

Alaska.—^U. S. v. Carasco, 6 Alaska 
274. 

31 C.J. p 788 note 52. 

63, Wash.—State v. Hilstad, 269 P. 
844, 148 Wash. 468. 

52. Wash.—State v. Galbraith, 274 
P. 797, 150 Wash. 664—State v. 
Hilstad, 269 P. 844, 148 Wash. 468. 
Joinder of felonies and misdemean¬ 
ors generally see supra subdivision 
a of this section. 
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ors as well as to felonies.®^ It presupposes that the 
transactions may be quite independent of each oth¬ 
er, provided the likelihood that the evidence will 
be misapplied is not serious practically.^^ Under 
such a statute, if the crimes charged are not of the 
same class, there must be a charge in the indict¬ 
ment or information showing them to be the same 
act or transaction, or acts or transactions, connect¬ 
ed together.56 Where several charges are joined 
under the statute each must be set out in a different 

count^B 

Under a statute permitting joinder of a certain 
number of offenses of a specific class, committed 
within a certain time, an indefinite number cannot, 
of course, be joined,^? and the indictment must 
show that those joined were committed within the 
time limited.®® Such a statute has no application, 
however, to the joinder of offenses of a class other 
than that specified,®® and, as considered supra § 
180a, is does not prevent the joinder in one in¬ 
dictment of any number of counts describing dif¬ 
ferent acts constituting parts of the same criminal 
transaction. 

Under some statutes if accused is acquitted of a 
portion of the offenses charged and convicted of 
the rest, judgment and sentence may be imposed as 
to such offense as shall appear to have been sub¬ 
stantially charged by the portion of the indictment 
as to which a conviction was had;®® and under 


such statutes there may be a joinder of counts for 
related offenses, or several counts which are re¬ 
quired to meet the evidence as it may be adduced, 

WTiere it is provided by statute that any number 
of the acts denounced may be joined in one count, 
the sustaining of a demurrer to an additional count 
setting up an offense that could be proved under 
the first count is not prejudicial error,®® since such 
additional count might have been stricken out as 
surplusage.®® 

Relation to same transaction. As stated supra § 
180, provision is made by statute in some jurisdic¬ 
tions for the joinder in separate counts of offenses 
relating to the same transaction, and when express¬ 
ly required by statute, all must relate to the same 
transaction.®^ The same rule is sometimes arrived 
at by construction of statutes authorizing the join¬ 
der of specific offenses,®® or providing generally 
that the indictment or information shall charge but 
one offense.®® 

§ 184. -Effect of Joinder 

An improper Joinder of counts does not render the In¬ 
dictment void or incapable of supporting the verdict but 
merely subject to be set aside; and although several 
offenses may be charged in separate counts, they are 
nevertheless treated as separate offenses. 

An improper joinder of counts does not render 
the indictment void®*^ or incapable of supporting a 


S3. Cal.—^People v. Brenta, 220 P. 

447, 64 CaLApp. 91. 

S4w U.S.—U. S. V. Liss, C.C.A.N.Y., 
187 F.2d 995. 

55. Wash.—State v. Barry, 7 P.2d 
11, 166 Wash. 379—State ▼. Mc- 
Court, 289 P. 41, 167 Wash. 499. 
^Toiuder hdld proper 
Information containing: count for 
possessing; llQuor and count for brib¬ 
ery, connected by appropriate al¬ 
legations, was not demurrable for 
misjoinder, although liquor count al¬ 
so alleged prior convictions not 
shown to be connected with bribery. 
—State V. Costello, 14 P.2d 24, 169 
Wash. 460. 

Joinder held improper 

(1) Assault and attempt to es¬ 
cape from sheriff.—State v. Barry, 
7 P.2d 11, 166 Wash. 379. 

(2) Attempted bribery count with 
two liquor counts.—State v. Costello, 
297 P. 790, 161 Wash. 674. 

(3) Charge of using mails to de¬ 
fraud with charges of concealing and 
.conspiring to conceal assets from 
trustee in bankruptcy.—^Beauz Arts 
Dressed v. V. S., C.C.A.N.T., 9 P.2d 
631. 

(4) Charge of being an habitual 
criminal and charges of burglary 


in second degrree and grand larceny. 
—State V, Kirkpatrick, 43 P.2d 44, 
181 Wash. 813. 

(6) Counts charging separate rob¬ 
beries with count charging murder 
following commission of robbery.— 
State V. McCourt, 289 P. 41, 167 
Wash. 499. 

(6) Other illustration see 83 C.J. p 
376 note 76 [aj. 

68. U.S,—U. S. V. McConnell, D.C. 
Pa., 285 F. 164. 

67. U.S.—U. S. V. Clark, D.C.Pa., 
125 F. 92. 

Pa.—Commonwealth v. Neil, 17 Pa. 
Dist, 723. 

Bmbezdement 

Statute providing that employees 
could be charged in one Indictment 
for not more than three distinct 
acts of embezzlement agrainst em¬ 
ployer was held applicable to a stat¬ 
ute making the fraudulent embez¬ 
zlement of property received for the 
use of an employer by employees 
constitute the crime of larceny.— 
Commonwealth v- Mattocks, 175 A. 
712, 116 Pa.Super. 303. 

58. Pa.—Commonwealth v. Neil, 17 
Pa.Dist. 723. 

69. Pa.—Commonwealth v. Mat¬ 
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tocks, 175 A. 712, 115 Pa.Super. 
303. 

ea Wis.—Porath v. State, 63 N.W. 

1061, 90 Wis. 527, 48 Am.S.R. 954. 

31 C.J. p 787 note 44. 

61. Wis.—Porath v. State, supra. 

62. Ky.—Commonwealth v. Rose, 54 
S.W. 862, 107 Ky. 667, 21 Ky.L. 
1278. 

63. Ky.—Commonwealth v. Rose, 
supra. 

64. Cal.—People v. Piner, 106 P. 780, 
11 CalJLpp. 642. 

31 C.J. p 788 note 54. 

65. Ark.—^Zachary v. State, 138 S. 
W. 811, 97 Ark. 176. 

66. Okl.—^Roberts v. State, 233 P. 
786, 29 Okl.Cr. 279—Berg v. State, 
233 P. 497, 29 Okl.Cr. 112—Boult- 
inghouse v. State, 218 P. 173, 24 
Okl.Cr. 369. 

31 C.J. p 758 note 81 [aJ, p 788 note 

66 . 

67. U.S.—Culjak v. U. S., C.C.A. 
Wash., 63 F.2d 564, 82 A.L..R. 480. 

Ark.—Ince v. State, 93 S.W. 66. 77 
Ark. 426. 

31 CJ. p 788 note 66. 

Joinder of distinct felonies see su¬ 
pra 6 183. 
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verdict,68 but merely renders it subject to be set 
aside on proper objection,69 or, as considered infra 
§ 187, subject to the requirement of an election be¬ 
tween the different offenses. Where, although some 
of the counts are defective, one or more properly 
charged all the ingredients of the offense, the in¬ 
dictment is not vitiated by the insertion of the de¬ 
fective counts.''® A misjoinder cannot be objected 


to as a mere matter of form under statutes provid¬ 
ing that indictments shall not be affected by imper¬ 
fection in form unless they prejudice accused.*^!^ 
Although by statute burglary and larceny may both 
be charged in the same indictment or information 
in different counts, they are, nevertheless, regarded 
as separate offenses and should be treated as such.72- 


Vm. ELECTION 


§ 185. Between Offenses in General 

The prosecution may, before trial, elect the offense 
with which the accused will be charged where the avail¬ 
able evidence shows the commission, by one act or trans¬ 
action, of more than one offense, if the indictment as 
drawn improperly includes or Joins two or more offenses 
in contravention of the statutes or rules of practice of 
the jurisdiction the prosecution may and should be re¬ 
quired to elect. 

The prosecution may, before trial, elect the of¬ 
fense with which accused will be charged where 
the available evidence shows the commission, by 


one act or transaction, of more than one offense,78r 
and it is not obliged to choose the lesser offense^^ 
or the greater offense.*^® There can be no election 
where there has been but one offense.*^® 

If the indictment as drawn improperly includes 
or joins two or more offenses in contravention of 
the statutes or rules of practice of the jurisdiction 
the prosecution may'^'^ and should'^® elect the of¬ 
fense for which it will prosecute, and if it fails to 
do so voluntarily it may^® and should®® be required 


68. U.S.—Dowling v. U. S., C.C.A. 
Pla,, 49 F2d 1014. 

Verdict where indictment contains 
several counts see Criminal Law 
S 1403. 

69. U.S.—U. S. V. Nye, C.aOhio, 4 
F. 888. 

Alaska.—U. S. v. Pacific & A. XL & 
Nay. Co., 5 Alaska 43. 

Demurrer see infra $ 222. 

Motion to quash see infra $ 212. 

70. Masa—Commonwealth v. Nich¬ 
ols, 134 Masa 531. 

12 C.J. p 629 note 95. 

71. U.S.—D. S. V. Nye, C.aOhio, 4 
F. 888. 

Statutory provisions for cure of for¬ 
mal defects see infra S 335. 

72. Mo.—State v. Lackey, 132 S.W. 
602, 230 Mo. 707. 

73. OkL—Saxon v. State, 198 P. 107, 
19 OkLCr. 6& 

Porgexy 

(1) A person may be Indicted for 
forgery, although he might on the 
same transaction be Indicted for an¬ 
other offense. 

Okl.—Cornelius v. State, 227 P. 845, 
27 Okl.Cr. 331. 

Tex.-^cott V. State, 48 S.W. 623, 
40 Ter.Cr. 106. 

(2) Under a statute providing that 
forgery may be committed either by 
falsely making an instrument or by 
falsely altering it with intent to 
defraud another, it has been held 
that safe pleading would suggest the 
charging of both offenses in the in¬ 
dictment, but the pleader may elect 
to charge but one, 'and if the evi¬ 
dence sustains the offense as charged 
It will be sufficient.—Simon v. U. S., 
37 APP.D.C. 280. 


74. N.T.—^People ex rel. Corkum v. 
Wilson. 33 N.Y.S.2d 682, 263 App. 
Div. 1046, appeal denied 35 N.Y.S. 
2d 279, 264 App.Div. 746. 

Tex.—^Armstrong v. State, 293 S.W. 
817, 106 Tex.Cr. 496. 

75. Mo.—State v. Smith, 90 S.W. 
440, 190 Mo. 706. 

Tex.—Ex parte Bell, 157 S.W.2d 892, 
143 Tex.Cr. 134—^Ex parte Layman, 
146 S.W.2d 405, 140 Tex.Cr. 631— 
Ex parte Wagnon, 125 S.W.2d 572, 
136 Tex.Cr. 364. 

78. Prosecution for disposing of 
mortgaged proper^ after pay¬ 
ment of mortgage 

Proceeding with prosecution on a 
charge of disposing of mortgaged 
property after accused paid mortga¬ 
gee prior to arraignment was not an 
election barring subsequent prosecu¬ 
tion for obtaining money by false 
pretenses in the same transaction, 
since by i>ayment accused extin¬ 
guished possible prosecution for dis¬ 
posing of mortgaged property and 
therefore there were not two offens¬ 
es between which to elect—^McClure 
V. State, 124 S.W.2d 240, 174 Tenn. 
140. 

77. Ky.—^Ridner v. Commonwealth, 
46 S.W.2d 1102, 242 Ky. 657. 

Mo.—State v. Miller, 87 S.W. 484, 
188 Mo. 370. 

OkL—^Krause v. State, 132 P.'2d 179, 
75 Okl.Cr, 381. 

31 C.J. p 7'89 note 73. 

Bleotion held enfflcieot to put ac¬ 
cused on notice of charge to he met 
—^Royals V. Commonwealth, 131 S. 
E. 204, 144 Va. 630. 

Propriety of Joinder of offenses gen¬ 
erally see supra S 161. 
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78. Alaska.—U. S. v. Traveller, T 
Alaska 23. 

Ky.—Commonwealth v. Stltes, 227 S- 
W. 674, 190 Ky. 402. 

79. Ala.—^Matson v. State, 173 So.. 
612, 27 Ala.App. 396, certiorari de¬ 
nied 173 So. 617, 234 Ala. 74—Fa- 
son V. State, 98 So. 702, 19 Ala. 
App. 533. 

Ark.—Chronister v. State, 215 S.W- 
634, 140 Ark. 39. 

Ga.—Webb v. State, 23 S.B.2d 678,. 
68 Ga.App. 466. 

Ind.—Rokvic v. State, 143 N.B. 357,. 
194 Ind. 450. 

80. Ky.—Strand Amusement Co. v. 

Commonwealth, 43 S.W.'2d 821, 241 
Ky. 48—^Hamilton v. Common¬ 

wealth, 291 S.W. 1041, 218 Ky. 651 
—^Burke v. Commonwealth, 269 SL 
W. 548, 207 Ky. 491^ohnson v. 
Commonwealth, 266 S.W. 806, 205 
Ky. 364—^Little v. Commonwealth, 
266 S.W. 433, 205 Ky. 65—Tack¬ 
ett V. Commonwealth, 265 S.W. 12, 
204 Ky. 574—^Frazier v. Common¬ 
wealth, 264 S.W. 1094, 204 Ky. 611. 

OkL—Barnett v. State, 131 P;2d 496,. 

76 Okl.Cr. 340. 

31 C.J. P 789 note 78. 

Offense against laws of ‘both states 
and mnnicipallty 

Where an information in the mu¬ 
nicipal court states a criminal of¬ 
fense against the state, and imper¬ 
fectly states pother offense against 
the municipality, the court having 
Jurisdiction over both classes of of¬ 
fenses, a motion to require the pros¬ 
ecutor to elect whether the prosecu¬ 
tion was under the laws of the state* 
or the city ordinances should he sus¬ 
tained.—Ball V. City of Tulsa, 215 
P. 961, 24 OkLCr. 72. 
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to elect. The prosecution may elect after a demur¬ 
rer to the improper joinder has been made and 
before a ruling thereon,or it may elect even after 
the demurrer has been sustained but it cannot 
elect between misjoined offenses where the indict¬ 
ment is not good as to any offense attempted to be 
charged.®* No election is necessary where the 
indictment, properly construed, charges but one of¬ 
fense®^ although several acts comprising the of¬ 
fense are included,®® or several methods by which 
the offense may have been committed are stated.®® 
The prosecuting attorney is not required to state 
at the trial the particular section of the code under 


which accused is being tried where the offenses or 
acts with which accused is charged are fully set 
out,®*^ nor is he required to elect where the offenses 
defined by the various statutes are included within 
the crime charged,®® but he may be required to elect 
where the offense charged is in violation of two 
statutes.®® Under the statutes or rules of practice 
in some jurisdictions there need be no election 
where the indictment charges similar offenses®® 
arising from the same transaction.® ^ 

Accused cannot complain of a failure of the 
prosecution to elect where he has made no re¬ 
quest for an election or has not objected to the 


81. Ky.—Canada v. Commonwealth, 
45 S.W.2d 834, 242 Ky. 71—Com¬ 
monwealth V. Phoenix Amusement 
Co., 44 S.W.2d 830, 241 Ky. 678— 
Dotson V. Commonwealth, 265 S. 
W. 28, 204 Ky. 658—Davis v. Com¬ 
monwealth, 266 S.W. 429, 201 Ky. 

300. 

82. Ky.—Deaton v. Commonwealth, 
156 S.W.2d 94, 288 Ky. 246—Cole¬ 
man V. Commonwealth, 133 S.W.2d 
555, 280 Ky. 410—Canada v. Com¬ 
monwealth, 45 S.W.2d 834, 242 Ky. 
71—Cartwright v. Commonwealth, 
244 S.W. 65. 196 Ky. 6. 

83. Ky.—Commonwealth v. Bradley, 
116 S.W. 761, 132 Ky. Sl^. 

8^ Ark.—^Hulen v. State, 116 S.W. 

Id 860. 196 Ark. 22. 

Colo.-^Warford v. People, 96 P. 656, 
43 Colo. 107. 

Ga.—Slicer v. State, 157 S.E. 664, 
172 Ga. 445. 

Ky.—^Patrick v. Commonwealth, 7 S. 
W.2d 1039, 226 Ky. 202—Green v. 
Commonwealth, 280 S.W. 1094, 213 
Ky. 323—Hatton v. Common¬ 

wealth, 2S0 S.W. 103, 212 Ky. 811. 
Misa—Heard v. State, 171 So, 775, 
177 Miss. 661. 

Mo.—State v. Soper, 106 S.W. 3, 207 
Mo. 502. 

Va.—Sutherland v. Commonwealth, 
198 S.E. 452, 171 Va. 485. 

TazlatioiL In description of aoonsad 
In prosecution for grand larceny, 
permitting state to elect to prosecute 
accused for larceny of funds intrust¬ 
ed to him to pay judgment as both 
attorney and trustee was held prop¬ 
er, since although accused’s primary 
relation to client was that of attor¬ 
ney, he was also trustee of funds.— 
State V. Mitchell, 34 P.2d 902, 178 
Wash. 196, appeal dismissed and cer¬ 
tiorari denied Mitchell v. State of 
Washington. 56 S.Ct 349, 293 TJ.S. 
538, 79 L.Ed. 641. 

Violation of oxdinanoe pertaining to 
tntozioatlng lienors 

In prosecution by municipality for' 
violation of an ordinance making it 
misdemeanor to keep or transport 
intoxicating liquors for the purpose 


of sale, accused’s motion to require 
city to elect between separate causes 
of action stated in the complaint, or 
to dismiss because of duplicity in 
complaint, was held properly denied. 
—State V. Conrad, 231 P. 942, 132 
Wash, 153. 

M aking and uttering forged cheek 

Information charging making and 
uttering of forged check charges 
only single offense committed in two 
ways, each of which constitutes 
“forgery;” hence state should not be 
required to elect between making 
and uttering.—State v. Carlson, 22 
P.2d 143, 63 Idaho 139. 

Void statute as affecting eleotion by 
accused 

A void statute can furnish no 
ground for accused to elect under 
which statute he will be prosecuted, 
or which punishment should be in¬ 
flicted in case of conviction.—Venn 
V. State, 210 S.W. 634, 85 Tex.Cr. 
151. 

85. Mass.—Commonwealth v. Lom¬ 
bardo, 170 N.E. 813, 271 Mass. 41. 
S.D.—State v. Tubbs, 221 N.W. 253, 

53 S.D. 529—State v. Bwert, 219 N. 

W. 817, 52 S.D. 619. 
Misappropriation or embeszlement of 
public funds 

(1) In a prosecution of a public 
officer for the misappropriation or 
embezzlement of public funds ex¬ 
tending over a period of time the 
state is not required to elect to re- i 
ly on a single Independent act. I 
Iowa.—State v. Berg, 204 N.W. 441, 

200 Iowa 627. 

S.D.—State v. Bwert, 219 N.W. 817, 

52 S.D. 619. 

(2) This is true even though part 
of the money misappropriated by the 
public officer was for use of others. 
—State v. Bwert, supra. 

Oonsplracy 

In prosecution for conspiracy to 
defraud the state, motion to require 
state to elect was properly over¬ 
ruled, since but a single crime was 
involved, although there were sever¬ 
al overt acts.—^Platt v. State, Neb., 
8 N.W.2d 849. 
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Giving check without sufficient 
funds on deposit 

In prosecution for knowingly griv- 
ing a check on a bank in which ac¬ 
cused had insufficient funds, where 
information followed statutory lan¬ 
guage that accused unlawfully did 
“draw, make, utter, issue or deliv¬ 
er” the check, and evidence all relat¬ 
ed to a single transaction, state was 
not required to elect on what phase 
of the crime it would rely for con¬ 
viction.—State V. Ferris, 84 P.2d 949, 
148 Kan. 663. 

Sa Mo.—State v. Albritton. 40 S.W. 

2d 676, 328 Mo. 349. 

N.Y.—People v. Rosen, 297 N.T.S. 
877. 261 App.Div. SS4, affirmed 11 
N.B.2d 790, 275 N.T. 637. 

Or.—State v. Metcalf, 278 P. 974, 
129 Or. 577. 

87. Mont.—State v. Newman, 87 P. 
463, 34 Mont. 434. 

Wash.—State v. Leonard, 105 P. 163, 
66 Wash. 83, 21 Ann.Cas. 69. 

|8&. Ariz.—^Bellamack v. State, 294 
P. 622, 37 Ariz. 344. 

89. VlolatioiL of pure food laws 
Where an egg dealer was charged 

with acts constituting an offense un¬ 
der the Pure Pood and Drug Act and 
also under the Egg Law in selling 
eggs unfit for human consumption, 
dealer could have compelled district 
attorney to elect upon which statute 
he was going to rely.—^Perch v. Peo¬ 
ple, 74 P.2d 712, 101 Colo. 471. 

90. CaL—People v. Fewkes, 4 P.2d 
538, 214 Cal. 143—People v. Fre¬ 
mont, 117 P.2d 891. 47 CalApp.2d 
341—^People v. Scott, 225 P. 767, 
66 CaLApp. 200. 

Misdemsaaors 

In the case of misdemeanors of 
the same character, the practice of 
calling on the prosecution to elect 
on which charge it will proceed does 
not exist iu Illinois.—^People v. Poe, 
26 N.B.2d 415, 804 HLApp. 601. 

91. Wis.—State v. Doran, :250 N.W. 
771, 213 Wis. 180. 
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indictment as drawn.®^ Although no express state¬ 
ment of election is made by the prosecution, ac¬ 
cused is not prejudiced where the trial in fact 
proceeds on only one charge,®3 or appropriate in¬ 
structions are given to the jury.®^ If the indict¬ 
ment shows the difference in the charges the elec¬ 
tion may be made when the indictment is read,®® 
and if the difference appears from the evidence the 
election may then be made.®® 

Election betw’-een defendants improperly joined is 
considered supra § 160, and election between of¬ 
fenses proved or transactions developed by evidence 
is considered in Criminal Law § 1044. 

Effect of election. An election by the prosecu¬ 
tion is binding on it,®^ and the proof it introduces 
must sustain the charge selected.®® Its election to 
proceed on a lesser crime charged in the indictment 
is a bar to any subsequent trial for a higher de¬ 
gree of the offense,®® but it has been held that, 
where an accused is found guilty of an included 
offense and obtains a new trial, the court’s refusal 
to place him on trial for the graver offense does 
not have the effect of quashing the indictment as to 
that offense, although the prosecution is erroneously 
required merely to proceed to trial for the lesser 
offense.^ Where the evidence tends to show the 
graver offense, accused is not entitled to a peremp¬ 
tory instruction because the prosecution has elected 
to prosecute for an included offense,® Where the 
prosecution elects to rely on a violation of a par¬ 
ticular statute, all questions concerning violation of 


other statutes are out of the case.® 

§ 186. Between Offenses Charged in Same 
Count 

Generally, where separate and distinct offenses are 
included in a single count, an election by the prosecution 
should be compelled, but usually no election is required 
where offenses committed by the same acts at the same 
time are included in one count unless the accused is em- 
barrassed in his defense. 

Generally, where separate and distinct offens¬ 
es are included in a single count an election by the 
prosecution should be compelled,^ particularly if 
accused will be seriously embarrassed in^ making 
his defense,® regardless of whether the offenses 
charged are felonies or misdemeanors;® but usually 
no election is required where offenses committed by 
the same acts at the same time are included in one 
count^ unless accused is embarrassed in his de¬ 
fense.® An indictment for an offense may combine 
in one count the acts which accused did himself 
toward the commission of the crime and his solici¬ 
tations of another to aid in the crime, and the 
state cannot be compelled to elect.® Where a stat¬ 
ute permits joinder of offenses of a certain class 
in a single count, defendants have no absolute right 
to demand an election, but it is within the discre¬ 
tion of the court whether an election will be re¬ 
quired.^® Where the statute permits offenses in 
the alternative to be charged in one count the pros¬ 
ecution is not held to an election before the evi¬ 
dence is all in for the prosecution,and after the 


U.S.—^Loneriran v. IT. S., C.C.A. 
Wash., 88 r.2d -oSl, certiorari 
granted 58 S.Ct. 18, ^02 U.S. 663, 
82 LbEd. 512, reversed on other 
grounds 5'8 S.Ct 430, 303 U.S. 33, 
82 Li.Ed. 630. 

HL—^People V. Stilson, 174 N.B, 45, 
342 Ill. 158. 

Mo.—-State v. Whitman, 248 S.W. 937 
—State V. Hamilton, 172 S.W. 593, 
263 Mo. 294. 

93. Ark.—^Tumage v. State, 30 S.W. 
2d 865, 182 Ark. 74—Pearce v. 
State, 132 S.W, 986, 97 Ark. 5. 

Okl.—^Krause v. State, 132 P.2d 179, 
75 OkLCr. 381. 

AUegatioa of value in larceny prose^ 
cntioxt as Section 
By alleging and proving value in 
n larceny prosecution the state 
elects to proceed under a statute de¬ 
fining grand and petit larceny rath¬ 
er than a special statute providing 
that the theft of particular chattels 
constitutes grand larceny.—^Frink v. 
People, 88 P.2d 774, 103 Colo. 172. 

94. Va.—^Hudgins v. Common¬ 

wealth, 128 S.E. 565, 142 Va. 628. 

95. Ga.—Webb v. StatiB, 2'3 S.B.2d 
578, 68 Ga.App. 466. 


99. Ga.—Webb v. State, supra. 

97. Ky.—Commonwealth v. Stites, 
227 S.W. 674, 190 Ky. 402. 

Tex.—Hay v. State, 244 S.W. 531, 92 
Tex.Cr. 472. 

98. Tex.—^Hay v. State, supra. 

93. Ala.—Williams v. State, 104 So. 
280, 20 Ala.App. 604, certiorari 

granted Bx parte Williams, 104 So. 
282, 213 Ala. 121. 

1. Ind.—Mills V. State, 52 Ind. 187. 

2. Tex.—Grimes v. State, 160 S.W. 
689, 71 Tex.Cr. 614. 

3. Vt.—State v. Cocklm, 194 A. 378, 
109 Vt. 207. 

4. Fla.—^Hamilton v. -State, 176 So. 
89, 129 Pla. 219, 112 A.L..R. 1013. 

Mo.—State v. Mangiaracma, 125 S. 
W.2d 68, 344 Mo. 99—State v. Col¬ 
lins, 248 S.W. 599, 297 Mo. 267— 
State v. Cox, App., 266 S.W. 734, 
transferred, see 259 S.W. 1041. 
W.Va.—State v. Hudson, 117 S.B. 
122, 93 W.Va. 435. 

Propriety of Joinder of offenses in 
one count see supra §§ 162-177. 

5. Va.—Pine Vj. Commonwealth, 93 
S.B. ‘652, 121 Va. 812. 
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0. Va.—^Plne v. Commonwealth, su¬ 
pra. 

7. Mich.—^People v. Nmehouse, 198 
N.W. 973, 227 Mich. 480. 

N.C.—State v. Knotts, 83 S.B. 972, 
168 N.C. 173. 

Owning, operating, and possessing 
still 

Motion to elect was- held properly 
overruled, where charges of owning, 
operating, and possessing still were 
based on single transaction and con¬ 
tained in single count.—Johnson v. 
People, 246 P. 202, 79 Colo. 439. 
Offense against two or more per- 
sons 

Where an offense against two or 
more persons is alleged, if accused is 
embarrassed in his defense by the 
single prosecution, the court may, 
on proper application, require the 
state to elect.—State v. Knotts, 83 S. 
R 972, 168 N.C. 173. 

9. Mo.—State v. Hayes, 78 Mo. 307. 

10. Va.—Pine v. Commonwealth, 93 
S.R 652, 121 Va. 812. 

11. Ala.—^Matson v. State, 173 So. 
612, 27 Ala.App. 396, certiorari de- 

‘ nled 173 So.; 617, 234 Ala. 74-^oy- 
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evidence is all in if two or more offenses are proved 
the prosecution will then be required to elect.^^ 

Where the various acts alleged in the same count 
constitute only a single offense the prosecution can¬ 
not be required to elect.^3 Where the indictment 
specifically names the statute under which it is 
brought, and the record does not show that the 
prosecution relies on any other, although the facts 
alleged bring the case within another statute, a 
motion to elect is properly denied.^^ 

Unless the indictment is rendered fatally defec¬ 
tive by the manner in which it charges separate 
offenses as a single offense, ^5 an election by the 
state will cure the defect of duplicity,^® and it may 
also operate as an acquittal as to the other charg- 
es.i'^ An election to proceed on one charge is not 
an abandonment of another charge in the same 
count if the parties agree to that effect.^^ 

§ 187. Between Coiints 

Where counts are improperly included or Joined In a 


single indictment In contravention of the statutes or rules 
of practice of the jurisdiction the prosecution should be 
required to elect on which count it will rely for convic¬ 
tion. No election is required, as a general rule, where 
the Joinder of the several counts in the indictment is 
proper. 

The prosecution has a right to elect to proceed 
on one count or to elect the count on which accused 
shall be tried,unless by reason of the joinder of 
the counts in violation of statute the indictment 
should be quashed.-® An election to proceed on 
one count and drop the others is not within rules 
prohibiting an amendment to the indiciment.2i 

Where counts charging separate and distinct of¬ 
fenses, whether felonies or misdemeanors, are im¬ 
properly included or joined in a single indictment 
or information in contravention of the statutes or 
rules of practice of the jurisdiction, the prosecu¬ 
tion, at an appropriate time, should be required to 

elect on which count it will rely for conviction, ^2 
and the rule has been applied where the counts 


ner r. State, 77 So. 78, 16 Ala.App. 
’240—^Herring* v. State, 75 So. *646, 
16 Ala.App. 98. 

12. Ala.—^Matson v. State, 173 So- 
612, 27 Ala.App. 396, certiorari de¬ 
nied 173 So. 617, 234 Ala. 74—Her¬ 
ring V. State, 75 So. 646, 16 Ala. i 
App. 98. 

13. Fla.—^Hamilton v. State, 176 So. 
89, 129 Fla. 219, 112 A,L.R. 1013. 

Kan.—State v. Woodbury, 294 P. 928, 
132 Kan. 22, rehearing denied 298 
P, 794, 133 Kan. 1. 

Mo.—State v. Fischer, 249 S,W, 46, 
297 Mo. 164. 

W.Va-—State v. Joseph, 130 S.E. 461, 
100 W.Va. 213. 

31 C.J. p 789 note 91. 

DesorLption of aconsed’s oflLcial ca¬ 
pacity 

In prosecution for embezzlement 
where each count of indictment had 
originally charged accused with mis¬ 
appropriating public funds while act¬ 
ing as ‘"acting deputy collector of 
Pulaski county** and indictment was 
amended to describe accused as 
"chief deputy sheriff**, denial of ac- 
cused*s motion to require state to 
elect, as to each count, whether it 
sought to charge accused as “chief 
deputy sheriff** or “deputy collec¬ 
tor** was not error, especially where 
accused admitted that he was cus¬ 
todian of money Intended for sheriff 
and collector.—Collins v. State, 143 
S.W,2d 1, 200 Ark. 1027. 

14. U.S.—Vedin v. U. S., Alaska, 257 
F. 550, 168 C.C.A. '534, certiorari 
denied 40 S.Ct. 11, 250 U.S. 663, 
63 L.Ed. 1196. 

15. Ala.—Thomas v. State, 20 So. 
617; 111 Ala. 51. 


Tex.—Scales v. State, 81 S.W. 947, 
46 Tex.Cr. 296, 108 Am.S.R. 1014. 
66 L..R.A. 730. 

161 Ky.—^Mobley v. Commonwealth, 
227 S.W. 584, 190 Ky. 424. 

31 C.J. p 789 note 92. 

17. Ala.—Baredeld v. State, 72 So. 
293, 14 AlasApp. 638. 

18. Utah.—State v. Anderton, 252 P. 
280, 69 Utah 58. 

19. Okl.—Wood V. State, 116 P.2d 
728, 72 Okl.Cr. 364. 

Pa.—Commonwealth v. Kline, 66 Pa. 
Super. 285. 

Tex.—Woolfolk v. State, 74 S.W.2d 
1001, 127 Tex,Cr. 156. 

31 C.J. p 90 note 16. 

20. Okl.—Bonitzer v. State, 111 P. 

980, 4 OkLCr. 354, followed in 
Jones V. State, 111 P. 931, 4 Okl. 
Cr. xiii—Blunk ^r, State, 111 P. 

981, first case, 4 OkLCr. xiii. 

21. Mo.—State v. Hannebrink, 44 S. 
W.2d 142, 329 Mo. 264. 

Propriety of amendments see infra 
228-243. 

22. U.S,—Optner v. U. S., C.CA. 
Mich., 13 P.2d 11. 

Ala.—^Bass v. State, 63 Ala. 108. 
Fla.-^oston v. State, 198 So. 467, 
144 Fla. 676. 

IlL—^People V. Johnson, 1 N.E.2d 386, 
363 IlL 45, reversing 278 IlLApp. 
204—^People v. Wolf, 193 N.B. 211, 
358 111. 384. 

Miss.—^McEwen v. State, 96 So. 690, 
132 Miss. 838. 

Mo.—State v. Gant, S3 S.W.2d 970— 
State v. Morelock, 291 S.W. 1078. 
Pa.—Commonwealth v. van den* Berg, 
41 Pa.Dist.'& Co. 39, 30 DeLCo. 202. 
81 C.J. p 790 note 6, p 786 notes 24, 
27. 


BlectioxL required between ooimts 
charging partioular offenses 

(1) Counterfeiting and having in 
possession counterfeit coin with in¬ 
tent to utter it—Quin's Case, 6 City 
Hall Rec., N.Y., 63. 

(2) Counterfeiting and uttering.— 
Burges v. State, 33 So. 449, 81 Miss. 
48A 

(3) Drunkenness in public place 
and driving automobile on public 
street while drunk.—State v. Mc¬ 
Laughlin, 249 P. 612, 121 Kan. 693. 

(4) Embezzlement of money from 
bank and embezzlement of equiva¬ 
lent sum from a park district—^Peo¬ 
ple V. Wolf, 193 N.B. 211, 358 IlL 334. 

i (5) Forgery and uttering forged 
paper. 

Ark.—Ball v. State. 2 S.W. 462, 48 
Ark. 94, overruling McClellan v. 
State, 32 Ark. 609. 

Ky.—Messer v. Commonwealth, 80 S. 
W. 489, 26 Ky.L. 40. 

(6) Negligent homicide, and fail¬ 
ure to stop after automobile acci¬ 
dent—^People V. Lahey, 239 N.W. 
354, 256 Mich. 250. 

(7) Separate offenses violative of 
statutes p^hibiting the possession, 
manufacture, sale or transportation 
of Intoxicating liquors. 

Ky.—Tackett v. Commonwealth, 265 
S.W, 12, 204 Ky. 574—CaudUl v.* 
Commonwealth, 261 S.W. 253, 202 
Ky. 730—^Bowles v. Common¬ 
wealth, 846 S.W. 799, 197 Ky. 259. 
Mo.—State v. Morelock, 291 S.W. 
1078—State v. Link, 286 S.W. 12,. 
315 Mo. 192. 

Tex.—Smith v. State, 276 S.W. 924,. 
101 Tex.Or. 615. 


iisr 
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charge offenses not based on the same transaction,^^ 
or where the counts are inconsistent and repug- 
xidLiitM The court should also require an election 
when the number of counts is in excess of the num¬ 
ber reasonably necessary to accomplish the purpose 
of the indictment or information's or is in excess 
of the number permitted by statute.^® 

It may be proper to submit the case to the jury 
without an election between counts where accused 
did not move to quash or object to the evidence 
under more than one coimt before going to the 
jury, and asked for no election by the prosecu¬ 
tion,but, where it may be seen from the indict¬ 
ment or from the evidence that an improper at¬ 
tempt is being made to prosecute for distinct fel¬ 
onies not arising from the same transaction, the 
court should compel an election on its own motion.^® 


Election not required. As a general rule, in the 
absence of unusual circumstances, the prosecution 
is not required to elect the count on which the 
trial will proceed where the joinder of the several 
counts in the indictment or information is proper.29 
Accordingly an election usually is not required, at 
least before the trial reaches a stage when a fur¬ 
ther joinder would be improper and would preju¬ 
dice the rights of accused, see infra § 188, between 
counts which relate to offenses distinct in point of 
law but of a similar character springing out of the 
same transaction or connected in their commission 
and provable by substantially the same evidence, 
or between separate counts which are drawn to set 
forth different aspects, descriptions, forms, or de¬ 
grees of the offense or charge different modes of 
its commission in order to prevent a variance with 
the phases of proof which may be offered,if the 


Where itatute presoilbes damiUTrer 
as fozm of ohjeotloa, it may be 
doubted whether the court has the 
rifirht to compel the prosecution to 
elect.—^People v. Shotwell, S7 CaL 
394. 

Time for election see infra S 188. 

sa. Mich.—^People v< Marks, 23S N. 

W. 217, 266 Mich. 271. 

Mo.—State v. Brown, 296 S.W. 1*26, 
127, ai7 Mo. 361, citing Oozpns Jh- 
ris—State v. Preslar, 290 S.W. 142, 
316 Mo. 144. 

S.a—State V. Lee, 145 S.H. 285, 147 
S.C. 480. 

31 O.J. p 790 note 7, p 786 note 4. 
▲hortion sad manslaiurhter 
Mich.—People v. Aikin, 33 N.W. 821, 
66 Mich. 460, IP Am.S.R. 512. 
Brnhenaemeat at different times 
Iowa.—State v. Berg; 204 N.W. 441, 
200 Iowa 627. 

Toidhle entry and detainer arising 
out of different transactions 
N.C.—State v. Eason, 70 N.Q. 88. 
6Kunbling on different dates 
Ala.—Nuckols v. State, 19 So. 504, 
109 Ala. 2. 

27 O.J. p 1020 note 3*2. 

Incest on different dates 
Iowa.—State v. Price, 108 N.W. 195, 
127 Iowa SOL 
31 0.1. p 382 note 54. 
violation of intoxioating licLnos stat¬ 
utes on dlffermit dates , 

Mich.—^People v. Czekay, 186 N.W. 

376, 218 Mich. 660. 

Bape on dlffMrent dates 
Mo.—i-State v. Guye, 252 S.W. 955, 
299 Mo. 348. 

L Plar—Tidwell V. State, 196 So. 
.g8?, 143 Bla. 297—Pearce v. State, 
^196/Sa. 685, 143 Fla. 347—Mayers 
171 So. >824, 126 msi. 640 
State, 145 So. 249. 108 


BmbezSlemeBt of personalty and pro¬ 
ceeds from personalty 
Where one count of Indictment 
charged accused with embezzling 
certain personalty and another count 
charged him with embezzling a sum 
representing the proceeds from the 
personalty, refusal to reauire state 
to elect as to which of the two 
counts it would stand on for convic¬ 
tion, was reversible error.—^Pearce v. 
State, 196 So. 685, 143 Fla 347— 
Mayers v. State, 171 So.,824, 126 Fla 
640. 

85. IT.S.—Cain v. IT. S., C.C.AMinn., 
19 F.2d 472—Lewis v. U. S., C-CA. 
Fla, 4 P.2d 520—^U. S. v. Hoover 
Truck Co., D.C.Tenn., 42 F.Supp. 
65—IT. S. V. Hoover Motor Exp. 
Co., D,C.Tenn., 42 F.Supp. 64. 
Wash.—State v. Costello, 297 P. 790, 
161 Wash. 674. 

31 C.J. p 790 note 9. 

20; U.S.—^Etheredge v. XT. S., Ala, 
186 F. 434, 108 aCA 356. 

27. Mo.—State v. Murphy, 6 S.W. 
2d 877, 320 Mo. 219. 

Tex,—^Blackwell v. State, 100 S.W. 
774, 61 Tex.Cr. 24. 

28. S.C.—State v. Woodard, 17 S.E. 
135, 88 S.C. 353. 

•3X C.J. p 785 note 6. 

25. Colo.—Smaldone v. People, 81 P. 

2d 385, 102 Colo. 500. 

Wash.—State v. McMahon, 261 P. 

639, 145 Wash. €72. 

31 C.J. p 790 note 4, p 788 note 58. 
TWisdemeanors 

Where counts in a misdemeanor 
case are properly joined the state 
will not he compelled to elect— 
Holmes v. State, 269 S.W. 96, 99 
Tex.Cr. 298—Wilson v. State, 189 S. 
W. 1071, 80 Tex.Cr. 266—31 C.J. p 
786 note 18. 

Propriety of joinder of offenses in 
, different counts see supra 65.178- 
184. 


3Q. IX. S.—^Tinkoff v. IT. S., C.C.AI11., 
86 F.2d 868, certiorari denied 57 S. 
Ct 795, 301 U.S. 689, 81 L.Ed, 1346, 
rehearing denied 57 S.Ct 937, 301 
U.S. 715, 8l L.Ed. 1366—Arnold v. 
U. S., C.C.AWis., 7 P.2d 867. 
Cal.—People v. Warrington, 251 P. 

327. 80 CaLApp. 167. 

Colo.—^Montez v. People, 182 P.2d 
970, 111 Colo. 208—Johnson v. Peo¬ 
ple, 246 P. 202, 79 Colo. 439. 
Fla—Norris v. State, 8 So.2d 493, 
160 Fla 6'S6—^Kearson v. Stata 166 
So. 832, 123 Fla 324. 

HL—^People v. Catuara 193 N.B. 199, 
858 Ill. 414—^People v. Pulliam, 185 
N.B. 699, 352 Ill. 318—People v. 
Rewland, 167 N.B. 10, 335 Ill. 432— 
People V. I rocamp, T38 N.E. 728, 
307 Ill. 448. 

Ind.—Marks v. State, 40 N.E.2d 108, 
220 Ind. 9—^Lee v. State, 12 N.E. 
2d 949, 213 Ind. 352—Rokvic v. 
State, 143 N.B. 357. 194 Ind. 450. 
Md.—^Toomer v. State, 76 A 118, 112 
Md. 285. 

Mich.—^People v. Hose, 256 N.W. 536, 
268 Mich. 529—^People v. Kolowich, 
•247 N.W. 133, 262 Mich. 137—Peo¬ 
ple V. Lahey, 239 N.W. 254, 256 
Mich. 260—^People v. Cabassa 229 
N.W. 442, 249 Mich. 543—People v. 
Hatfield, 208 N.W. 682, 234 Mich. 
674. 

N.T.—People v. Beyer, 297 N.Y.S. 
913, 153 Mlsc. 890. 

Or.—State v. Burroughs, 280 P. 663, 
130 Or. 480. 

S.C.—State V. Williams. 26 S.E.2d 
288—State v. Lee, 146 S.B. 286, 
147 S.C. 480—State v, Sharpe, 128 
S.E. 722. 132 S.a 236 
Tex.—^Byrd v. Stata 235 S.W. 891, 
90 Tex,Cr. 418. 

W.Va—State v. Larua 128 S.E. 116, 
98 W.Va 677. 

31 C.J. p 788 note 60, p 781 note 43. 

31. Ala—Perry v. State, 148 So. 
885, 26 AlaApp. 224, certiorari de- 
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statutes or rules of practice of the jurisdiction per¬ 
mit the joinder thereof in a single indictment or 
information; and it has been held that it is only 
when distinct offenses, not of the same character, 
are joined, that the prosecution may be required to 
elect.®^ Under the statutes or rules of practice in 
some jurisdictions no election between counts per¬ 
taining to the same class of crimes or offenses is 
required.33 Where statutes or rules of practice 
permit a joinder of a count charging a completed 
offense and a count charging an assault with intent 
to commit such offense,^^ or of a count charging 


the commission of an unlawful act and a count 
charging a conspiracy to commit the act,^^ an elec¬ 
tion between the counts cannot be compelled, A 
motion to compel an election between counts is 
properly denied where the indictment, properly con¬ 
strued, contains but one count.36 

Prosecutions in w^hich one or more of the above 
rules have been applied where the court has re¬ 
fused to require an election between counts include 
prosecutions for abortion,37 arson,^® assault,^® bri¬ 
bery,burglary,and include prosecutions, accord- 


nled 143 So. 836, 225 Ala. 441— 
Ellis V. State, 109 So. 561, 21 Ala. 
App. 607. 

Del.—State v. Clough, 1*32 A. 219, 3 
W.W.Harr. 140. 

DC—Clifton V. U. S., 296 P. 926, 54 
App.D.C. 104. 

Ga.—Sutton v. State, 53 S.E. 381, 124 
Ga. 816. 

Ill.—^People V. Baldwin, 278 Ill.App. 
327. 

Iowa.—State v. Abel, 199 N.W. 854, 
198 Iowa 68. 

Kan.—State v. Sanders, 274 P. 223, 
127 Kan. 481. 

Md.—Toomer v. State, 76 A. 118, 11*2 
Md. 285. 

Mich.—People v. Sachse, 233 N.W. 

227, 252 Mich. 276. 

Mo.—State v. Beedle, 180 S.W, 888. 
Okl—Griswold v. State, 212 P. 1018, 
23 Okl.Cr. 136. 

Tex.—Smith v. State, 148 S.W,2d 844, 
141 Tex.Cr. 387—Jackson v. State, 
98 S.W.2d 193, 131 Tex.Cr. 287— 
Abernathy v. State, 74 S.W.2d 986, 
127 Tex,Cr. 76—Slay v. State, 38 S. 
W.2d 459, 117 Tex.Cr. 519—Murray 
V. State, 31 S.W.2d 1075, 116 Tex. 
Cr. 178—Williams v. State, 17 S.W. 
2d 66, 112 Tex.Cr. 307—Bookmsin 

V. State, 16 S.W.2d 123, 112 Tex. 
Cr. 233—Trammell v. State, 279 S. 

W. 277, 103 Tex,Cr. 46—Rodriquez 
V. State, 271 S.W. 380, 100 Tex.Cr. 
11—Smith V. State, 266 S.W. 1042, 
98 Tex.Cr. 438—^Modica v. State, 
261 S.W. 1049, 94 Tex.Cr. 403. 

Va.—^King V. Commonwealth, 183 S. 
E. 173. 165 Va. 850—McDaniel v. 
Commonwealth, 181 S.E. 534, 166 
Va. 709. 

Wyo.—Thompson v. State, 288 P. 161, 
41 Wyo. 72. 

31 C.J. p 786 note 13, p 777 note 93. 
Tazlations in desoriptioiiji of person 
injtured by offense 
Where separate counts to meet the 
contingencies of proof, vary in the 
description of the person injured by 
the offense, the prosecution will not 
be compelled to elect as to the par¬ 
ticular count on which it will pro¬ 
ceed to trial.—Smith v. State, 29 S. 
W. 774, 34 Tex.Cr. 123—31 C.J. p 779 
note 27. 

32. IlL—People v. Martin, 34 N.B.2d 

42 C.J.S.—73 


846, 376 Ill. 569—People v. Perrel- 
lo, 182 N.R 748, 350 IlL 231. 

31 C.J. p 783 note 9. 

33. U.S.—Woodford v. U. S., C.C.A. 
Ark., 77 P.2d 861—Porter v. TT. S., 
C.C.A.Iowa, 31 P.2d 544—Lewis v. 
IT. S., C.C.A.Pla.. 4 F.2d 520. 

Cal.—People v. Fremont, 117 P.2d 
891, 47 Cal.App.2d 341. 

D.C.—Robinson v. U. S., 288 F. 450, 
63 App.D.C. 96—Egan v. IT. S., 287 
F. 958, 62 App.D.a 384. 

Neb.—Forney v. State. 242 N.W. 441, 
123 Neb. 179. 

Wash.—State v. Comer, 28 P.2d 1027, 
176 Wash. 267, appeal dismissed 
Comer v. State of Washington, 54 
set. 782, 292 U.S. 610, 78 L.Bd. 
1470. 

Wis.—State v. Jackson, 261 N.W. 732, 
219 Wis. 13. 

Joinder of oounts charging misde¬ 
meanors and felonies 

In prosecution under separate 
counts charging misdemeanors of 
contributing to delinquency of minor 
and under separate counts charging 
felonies of sodomy, refusal to com¬ 
pel state to elect one count on which 
to proceed was held not to warrant 
reversal of conviction on count 
charging misdemeanor and on count 
charging felony,^—Gutenkunst v. 
State, 259 N.W. 810, 218 Wis. 96, 
certiorari denied Gutenkunst v. 
State of Wisconsin, 66 S.Ct. 124, 296 
U.S. 608, SO L.Ed. 431. 

Cal.—People v. Kynette, 104 P. 
2d 794, 15 Cal.2a 731, prior opinion, 
App., 97 P.2d 287, certiorari denied 
EZynette v. People of State of Cal¬ 
ifornia, 61 S.Ct. 806. 312 U.S. 708, 
85 L.Bd. 1136. 

Ill.—People V. Jaslnskl, 166 N.E. 38, 
334 Ill. 383. 

S,C.—State V. Hall, 120 S.B. 849, 127 
S.C. 256, 

Tex.—De La O v. State, 260 S.W. 182, 
94 Tex.Cr. 204. 

31 C.J, p 782 note 63. 

35. U.S.—^Litkofsky v. U. S., C.C.A. 
N.Y., 9 F.2d 877. 

Ind.—^Lynn v. State, 193 N.B. 380, 
207 Ind. 393, followed in Maveety 
V. State. 194 N.B. 329, 207 Ind. 710. 
88. Tex.—^Foreman v. State, 85 S.W. 
809, 47 Tex.Cr. 179. 
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37. Tex.—Moore v. State, 40 S.W. 

287, 37 Tex.Cr. 552. 

1 C.J. p 332 note 88. 

3& Mich.-People v. Cleveland, 232 
N.W. 384, 251 Mich. 542. 

Wis.—Scott V. State, 248 N.W. 473, 
211 Wis. 548. 

WUlful and malidous burning 

In prosecution for willful and mal¬ 
icious burning of building, not parcel 
of dwelling house, in violation of 
one statute, and for willful and mal¬ 
icious burning with intent to preju¬ 
dice insurer, in violation of another 
statute, court did not err in refusing 
to require prosecution to elect be¬ 
tween the two counts, where under 
the proof prosecution was entitled to 
rely on both.—State v. Mussikee, 128 
A. 691, 101 N.J.Law 268. 

39. Ark.—Ragar v. State, 24 S,W.2d 
334, 180 Ark. 1131. 

Assault and going armed 
Where first count charged assault 
with intent to do great bodily harm 
and second count charged going 
armed with a dangerous weapon, re¬ 
fusal to compel election between 
counts was held not error.—People 
V. Rose, 256 N.W. 536, 268 Mich. 529. 
Assault and exhibiting pistol in 
i threatening manner 
Mo.—State v. Morris, 172 S.W. 603, 
*263 Mo. 339. 

Assault with different intents 
Tenn.—^Lawless v. State, 4 Lea 176. 
Shooting with different intents 
Neb.—Lillard v. State, 244 N.W. 640, 
123 Neb. 838—Candy v. State, 1 N. 
W. 454, 8 Neb. 482. 

Counts varying in description of 
weapon 

D.C.—Sisson v. U, S., 296 F. 1010, 
54 APP.D.C. 189. 

4a Ga.—York v. State. 156 S.E. 733, 
42 Ga.App. 453. 

Mo.—State v. Tummons, 87 S.W. 2d 
499, 225 Mo.App. 429. 

41. Ill.—^People V. Pulliam, 185 N. 

E. 599, 352 HI. 318. 

9 aJ. p 1057 note 29. 

Distinct statutory offenses 
It has been held that, where the 
indictment in different counts charg¬ 
es the burglary to have been com- 
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ing to the decisions, for carrying a concealed weap¬ 
on,**2 conspiracy to commit an offense,violation of 

election laws,^^ embezzlement,^^ extortion,46 forci¬ 
ble entry and detainer,^^ forgery,violation of stat¬ 


utes prohibiting gaming,^^ homicide,50 offenses 
against statutes prohibiting or regulating the man¬ 
ufacture, possession, transportation, and sale of 
intoxicating liquors,and include prosecutions, ac- 


mitted In different ways or at dif¬ 
ferent times, so as to charge offenses 
under different sections of the stat¬ 
ute, the court may, in its discretion, 
require the state to elect on which 
count it will go to the jury.—State 
V. Bouknight, 33 S.K 451, 55 S.C. 
353, 74 Am.S.R. 761—State v. Nelson. 
48 S.C.L. 169, 94 Am.D. 130. 

CotULts charging hnxglary in. day¬ 
time and nighttime 
Mich—People v. Owen, 216 N.W. 
434, 241 Mich. 111. 

Tex.—Sims v. State, 34 S.W.2d 1098, 
117 Tex.Cr. 88. 

31 C.J. p 777 note 93 [b] (1). 
Burglary and larceny 

<1) It is very generally held that 
counts for burglary and larceny 
may be joined and the state not 
usually is required to elect on which 
count to proceed to trial, the matter 
resting in the discretion of the court. | 
—McDaniel v. State, 7 So.2d 583, 30 j 
Ala.App. 447—^Perry v. State, 143 So. 
836, 25 Ala.App. 224, certiorari de¬ 
nied 143 So. 836, 225 Xla. 441—9 C.X 
p 1057 note 37. 

(2) It has been held that the court 
may, in its discretion, compel the 
prosecution to elect on which of the 
counts in burglary and larceny it 
will proceed to trial, as when it con¬ 
siders that the number of counts 
tend to perplex the defense or con¬ 
fuse the prisoner. 

Me.—State v. Hood, 51 Me. 363. 
Mass.—Carlton v. Commonwealth, 5 
Mete. 532. 

Pa.—Commonwealth v. Birdsall, 69 
Pa. 482, 8 Am.R. 283. 

Burglary, larceny, and conspiracy to 
commit felony 

Ind.—Dee v. State, 12 N.E.2d 949, 213 
Ind. 352. 

Burglary and receiving stolen prop, 
erty 

Ill.—^People V. Klapperich, 19 N.E. 

2d 679, 370 Ill. 688. 

Mo.—State v. Cummins, 213 S.W. 969, 
279 Mo. 192. 


Burglary and robbery 
Cal.—^People v. Johnston, 299 P. 806, 
114 Cal.App. 241. 


Burglarious entry with intent to 
commit different felonies 
Del.—State v. Manluff, Houst.Cr. 
208. 


42. Carrying and ezhlbltiiig weapon 

Where information charged carry¬ 
ing concealed a deadly and danger¬ 
ous weappn and exhibiting it in a 
Jthreatening, and angry manner 
WO ^^unts, court’s refusal to re- 
to elect before in- 
tr^uoing dvidenOe on which count it 


would proceed was held not error.— 
State V. Whitman, 248 S.W. 937. 
Carrying weapons in different ways 
Mo.—State v. Beedle, 180 S.W. 888. 

43. U.S.—Lewis v. U. S., C.C.A.Pla.. 
4 F.2d 520—Chadwick v. U. S., 
Ohio, 141 F. 225, 72 C.C.A. 343. 

IlL—^People V. Harrison, 51 N.E.2d 
172, 384 Ill. 201, affirming 46 N.E. 
2d 103, 317 IlLApp. 460—People 

V. Munday, 117 N.R 286, 280 Ill. 
32, reversing 204 IlLApp. 24. 

Bobbery and conspiracy to rob 
Ky.—^Harris v. Commonwealth, 62 S. 

W. 2d 793, 250 Ky. 241. 

Conspiracy to commit grand larceny 

and embeszlement 

D.C.—McNeil V. U. S.. 85 P.2d 698, 
66 App.D.C. 199. 

Conspiracy to aoense another of dif¬ 
ferent felonies 

Mich.—^People v. Dyer, 44 N.W. 937, 
79 Mich. 480. 

44. Ill.—^People V. Harrison, 51 N.E. 
2d 172, 384 Ill. 201, affirming 46 
N.B.2d 103, 317 IlLApp. 460. 

20 C.J. p 286 note 83. 

45. Mich.—^People v. Lewis, 249 N. 
W. 451, 264 Mich. 83—People v. 
Hatfield, 208 N.W. 682, 234 Mich. 
574. 

N.X—State v. Carr. 187 A. 360, 117 
N.J.Law 245, affirmed 192 A. 36, 
118 N.J.Law 233. 

Bmbezzlement and larceny 
Ark.—Hall v. State, 257 S.W. 61, 161 
Ark. 463. 

D.C.—Means v. U. S., 66 P.2d 206, 62 
APP.D.C. 118. 

Bmbeztlement of property or pro- 
oeeds of property 

OkL—^Boyer v. State, 246 P. 1111, 84 
OkLCr. 428. 

Tex.—Smith v. State, 148 S.W.2d 844, 
141 Tex.Cr. 387—^Messner v. State, 
182 S.W. 329, 78 Tex.Cr. 632. 

46. OkL—State v. Sowards, 82 P.2d 
324, 64 OkLCr. 430. 

Obtaining money by different threats 
In a prosecution for obtaining mon¬ 
ey by threats, in the same conver¬ 
sation, to expose prosecuting wit¬ 
ness and prosecute him for adul¬ 
tery with accused’s wife and to kill 
him, the state was not required to 
elect on which count to seek convic¬ 
tion, only one transaction being in¬ 
volved.—Simmons v. State, 248 S.W. 
392, 93 Te 2 :.Cr. 421. 

47. N.C.—State v. Robbins, 31 S.B. 
669, 123 N.C. 730, 68 Am.S.R. 841 
—State V. Ea4Son, 70 N.C. 88. 

48. Tex.—Carr v. State, 84 S.W. 
949, 88 Tex.Cr. 3. 

26 C.J. p 957 note 63. 
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Forgery and uttering forged paper 
Where counts respectively charg¬ 
ing forgery and uttering forged pa¬ 
per are properly united in one in¬ 
dictment, the prosecutor cannot be 
required to elect between these two 
counts. 

Ill.—People V. Routson, 188 N.E. 883 
354 IlL 673. 

Neb.—^Bullington v. State, 243 N.W. 
273, 123 Neb. 432. 

26 C.J. p 957 note 64. 

49. D.C.—^Kelleher v. U. S., 35 P.2d 
877, 59 App.D.C. 107. 

Tex.—Zilhox v. State, 247 S.W. 623, 
93 Tex.Cr. 301. 

27 C.J. p 1020 note 31. 

50. Ark.—Wilson v. State, 68 S.W. 
2d 100, 188 Ark. 846—Owens v. 
State, 252 S.W. 26, 169 Ark. 503. 

D.C.—^Nestlerode v. U. S., 122 P.2d 
56, 74 App.D.C. 276—Goodman v. 
U. S., 70 F.2d 741, 63 App.D.C. 137. 
IlL—^People V. Martin, 34 N.E.2d 845, 
876 111. 669. 

Ind.—Stephenson v. State, 179 N.E. 
633, 205 Ind. 141, error coram no¬ 
bis dismissed 1S6 N.E. 293, 205 Ind. 
141. 

Kan.—State v. Bigler, 23 P.2d 698, 
138 Kan. 13. 

Ky.—Carsons v. Commonwealth, 47 
S.W.2d 997, 243 Ky. 1—Watkins v. 
Commonwealth, 12 S.W.2d 329, 227 
Ky. 100. 

Mo.—State v. Koelzer, 164 S.W.2d 84, 
348 Mo. 468. 

Neb.—Penn v. State, 227 N.W. 814, 
119 Neb. 95. 

Tex.—^Biscamp v. State, 154 S.W.2d 
466, 142 Tex.Cr. 401—^Bookman v. 
State, 16 S.W.2d 123. 112 Tex.Cr. 
233. 

Wash.—State v. McMahon, 261 P. 

639, 146 Wash. 672. 

ICurder and assault with inteiLt to 
kill 

CaL—^People v. Kynette, 104 P.2d 
794, 15 Cal.2d 731, prior opimon, 
App., 97 P.2d 287, certiorari de¬ 
nied Kynette v. People of State 
of California, 61 S.Ct. 806, 312 U. 
S. 703. 85 L.Ed. 1136. 

Ga.—Waters v. State, 103 S.E. 835, 
25 GcuApp. 577. 

S.C.—State V. Hall, 120 S.E. 849, 
127 S.C. 266. 

51. IJ.S.—U. S. V. Morabette, C.C.A. 
IlL, 119 P.2d 986—Gregg v. U. S., 
C.C.A.MO., 118 F.2d 687, reversed 
on other grounds 116 P.2d 609— 
Koth V. U. S., C.C.A.Idaho, 16 F. 
2d 69—West V. U. S., aC.A.N.M.. 
16 r.2d 916. 

Ala.—Mitchell v. State, 115 So. 149, 
22 Ala.App. 300. 
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cording to the decisions, for kidnapping,52 larceny,58 
violation of statutes requiring a license to engage in 
certain professions or occupations,®^ violation of the 
Mann Act,5® pandering,®^ perjury,57 rape,58 receiv¬ 
ing stolen property,®^ and robbery.®^ 


Principal and accessary. Where an indictment 
or information charges accused with a crime as 
principal in one count and as an accomplice or ac¬ 
cessary before the fact in another count, no elec¬ 
tion between the counts usually is required.®^ 


Ga.—Smith v. State, 8 S.R2d 94, 62 
Ga.App 484. 

Ind.—Campbell v. State, 149 N.E 
903. 197 Ind. 112. 

Mich.—^People v. Lusk, 196 N.W. 403, 
225 Mich. 642—People v. Oesterle, 
196 N.W. 197, 225 Mich. 489. 

Mo.—State v. Brugioni, 7 S.W.2d 262, 
320 Mo. 202—State v. Brown, App., 
293 S.W. 87. 

S.C.—State V. Browning. 161 S.E. 233, 
154 S.C. 97—State v. Harrell, 140 
SE. 256, 142 S.C. 17. 

Tex—^Williams v. State, 42 S.W.2d 
1017, 119 Tex.Cr. 346—^Williams v. 
State, 17 S.W.2d 56, 112 Tex Cr. 
307—Flatt V. State. 14 S,W.2d 
278, 111 Tex.Cr. 482—Kirk v. State. 
13 S.W.2d 106, 111 Tex.Cr. 388 
—^Leavers v. State, 13 S.W.2d 86, 
111 Tex.Cr 326—^Lane v. State, 12 
S.W.2d 1027, 111 Tex.Cr. 367— 

Watts V. State. 8 S.W.2d 139, 110 
Tex.Cr. 217—Gray v. State, 298 S. 
W. 424, 107 TexCr. 620—^Moore v. 
State. 294 S.W. 650, 107 Tex.Cr. 
24—^Kennedy v. State, 277 S.W. 
1084, 102 Tex.Cr. 374—^Polk v. 

State, 275 S.W. 1003, 101 Tex.Cr. 
404—^Meadors v. State, 275 S.W. 
829, 101 Tex.Cr, 336—^Rodriquez 

V. State, 271 S.W. 380, 100 Tex. 
Cr. 11—Wimberly v. State, 266 S. 

W. 165, 98 Tex,Cr. 152—Wimberley 
V. State, 260 S.W. 1065, 97 Tex.Cr. 
316—Guse V. State, 260 S.W. 852, 
97 Tex.Cr. 212—^Donaldson v. State, 
260 S.W. 185, 97 TexCr. 217—Huff- 
hines V. State, 251 S.W. 229, 94 
Tex.Cr. 292. 

Wash.—State v. Conrad, 231 P. 942, 
132 Wash. 163. 

Joinder authorized hy prolil1)itlou 
statute 

Where the statute prohibiting the 
possession or sale of intoxicating 
liquors authorizes the uniting of 
separate offenses in separate counts 
the prosecution is not required to 
make an election.—^People v. Mont- 
gares, 180 N.B. 419, 347 Ill. 662. 
PossessloiL of lULtaxed distilled spir¬ 
its 

Motion to require election between 
counts of indictment charging con¬ 
cealment of distilled spirits on which 
tax had not been paid and possession 
of distilled spirits without stamps 
affixed denoting payment of tax on 
ground that they charged substan¬ 
tially the same offense was proper¬ 
ly denied.—^Taran v. XT. S., C.C.A. 
Minn., 88 F.2d 64. 

52. Kidnapping and .concealment of 
infant 

In prosecution for kidnapping an 


Infant, under indictment charging, 
in one count, felonious enticement 
with intent to conceal infant, ard, in 
another count, felonious concealment 
and imprisonment, -where allegations 
of each count grew out of and relat¬ 
ed to same transaction, prosecution 
was not required to elect on which 
count trial would proceed—PeoT'i® 
V. Diekelmann. 11 N.K2d 420, 867 
Ill. 372. 

53. Colo.—^Allison v. People, 126 P. 
2d 146, 109 Colo. 295. 

Grand larceny and robbery 
Ala.—Wiggins v. State, 173 So. 890, 
27 Ala.App. 451. 

Breaking and entering building and 
larceny ^ 

U.S.—Mills V. U. S., C.C.A.Tex., 294 
P. 77. 

Fla.—^Kearson v. State, 166 So. 832, 
123 Fla. 324. 

Iowa.—State v. Loucks, 263 N.W. 
838, 218 Iowa 714. 

Bareeny and receiving stolen prop¬ 
erty 

Ark.—Bridges v. State, 9 S.W.2d 240. 
177 Ark. 1193. 

Colo.—Smaldone v. People, 81 P.2d 
385, 102 Colo. 600. 

Fla.—^Adams v. State, 189 So. 392, 
138 Fla. 206. 

Ga.—^Freeman v. State, 132 S.B. 782, 
35 Ga.App. 223. 

Ind.—Bowers v. State, 146 N.B. 818, 
196 Ind. 4. 

Tex.—Avery v. State, 121 S.W.2d 
992, 135 Tex.Cr. 557—Jones v. 

State. 1 S.W.2d 617, 108 Tex-Cr. 
444. 

54. Practice of medicine 

Where information charged ac¬ 
cused in separate counts with prac¬ 
ticing medicine and surgery without 
a license, and with attempting to 
treat sick and others affiicted with 
bodily and mental infirmities with¬ 
out a license, trial court did not err 
in not requiring state to elect on 
which count it would try accused.— 
State V. Stark, Mo.App., 148 S.W.2d 
82. 

Biqnor dealer 

The statute having created sepa¬ 
rate offenses of carrying on business 
of retail liquor dealer and carrying 
on business of wholesale liquor deal¬ 
er without paying special tax, motion 
to require election between coimts 
charging such offenses on ground 
that they charged substantially the 
same offense was properly overruled. 
—^Taran v. TJ. S., C.C.A.Minn., 88 F.2d 
64. 

^ 55 , XJ.S. — ^U. S. V. Hunt, CC.A.I1L, 
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120 F.2d 692, certiorari denied 
Hunt V. U. S.. 62 S.Ct. 97, 314 U. 
S. 625, 86 liEd. 502—U. S. v. Hen¬ 
derson, C.C.AI11.. 120 F.2d 592. cer¬ 
tiorari denied Henderson v. U. S., 
62 S.Ct. 97, 314 U.S. 625, 86 L.Ed. 
502. 

58. Ark.—^Younger v. State, 255 S. 
W. 294. 160 Ark. 557. 

57. S.C.—State v. Bolyn, 141 S.K 
165, 143 SC. 63. 

58. Cal.—^People v. Dasey, 242 P, 
876, 75 Cal.App. 439 

Colo.—Sarno v. People, 223 P. 41, 
74 Colo. 528. 

Mo.—State v. Gant, 33 S,W.2d 970. 
N.T.—People v. Goggln, 10 N.Y.S.2d 
686, 256 App.Div. 996, affirmed 22 
N.B.2d 174, 281 N.Y. 611. 

N.C.—State v. Hall, 200 S.E. 376, 
214 N.C. 639. 

Tex.—Garrison v. State, 262 S.W. 
761, 97 Tex.Cr. 498—Hubbard v. 
State. 147 S.W. 260, 66 Tex.Cr. 
378. 

Wash.—State v. Jenkins. 142 P.2d 
263. 

62 C.J. p 1107 note 77. 

Bape Bind assault to raps 
Ill.—People V. Jasinski. 166 N.R 38, 
334 HI. 385. 

Tex.—De La O v. State, 250 S.W. 

182, 94 Tex.Cr. 204. 

Bape by force and statutory rape 
Tex.—Smith v. State, 198 S.W. 298, 
82 Tex.Cr. 158. 

Va.—^Ktng v. Commonwealth, 183 S. 

R 173, 165 Va. 850. 

Bape and fomloation 
Wis.—Jackson v. State, 64 N.W. 838, 
91 Wis. 253. 

59. N.C.—State v. Charles, 142 S.R 
486, 195 N.C. 868. 

Bobbery and receiving stolen prop¬ 
erty 

IlL—^People V. Wagman, 142 N.R 
743, 311 Ill. 330. 

GO. La.—State v. McGowan, 145 So. 
127, 176 La. 26. 

Ohio.—State v. Barnett, App., 42 N. 
R2d 919. 

Tex.—Hooten v. State, 33 SW.2d 742, 
117 Tex.Cr. 513—Cole v. State, 
286 S.W. 204, 104 TexCr. 633— 
Sparks v. State, 271 S.W. 631, 100 
Tex.Cr. 553. 

Bobbery and assault and battery 
S.C.—State V. Williams, 25 S.R2d 
288. 

Bobbery by force or putting in fear 
Mo.—State v. Craft, 23 S.W.2d 183. 

61. Ark.—Wilson v. State, 68 S.W. 
2d 100, 188 Ark. 846—Wood v. 
State. 248 S.W. 568, 157 Ark. 563. 
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Where accused is charged in different counts with 
committing a crime and with being an accessary 
after the fact it has been held that the prosecution 
should be compelled to elect,but there is other 
authority to the contrary. 

§ 188. -Time for Election 

An election will not be required in advance, or at the 
commencement, of the trial if the joinder of the counts 
Is not improper at that time. In the exercise of its dis¬ 
cretion the court may require an election at any time be¬ 
fore the conclusion of the trial. A motion for election is 
too late when first made after conviction. 

A motion to compel an election between counts 
improperly joined should be made before plea,®^ 
but a motion to compel an election in advance, or 
at the commencement, of the trial is premature and 
an election will not be required if the joinder of 
the counts at that time is not improper.®^ Thus, 
where separate counts are included or joined in the 
indictment to prevent a variance of proof, an elec¬ 
tion usually is not required until the dose of the 
evidence by the prosecution.®6 In some jurisdic¬ 
tions a motion to require the state to elect between 
inconsistent and repugnant counts must be made be¬ 
fore the introduction of any evidence by accused.®'^ 
The trial court may exercise its discretion in de¬ 


termining the stage of the trial at which the pros¬ 
ecution shall be required to elect, as stated infra § 
189, and it may require an election at any time be¬ 
fore the conclusion of the trial,®® but it should re¬ 
quire an election before the case is submitted to 
the jury if two distinct felonies are charged and 
conviction can be had on only one count.®® Where 
the prosecution has the right to attempt to convict 
accused on more than one count, an election by 
the prosecution to ask for a conviction on only one 
count after argument by accused’s counsel is not 
error in the absence of bad faith on the part of the 
prosecution.^® A motion for an election between 
counts or an objection for failure to elect is too 
late when first made after conviction,'^! as on the 
hearing for a new trial,72 or after plea of guilty 
and sentence.*^® 

§ 189. -Discretion of Trial Court 

As a general rule the granting or refusal of a motion 
to compel the prosecution to elect, and the stage of the 
trial at which an election will be compelled, are within 
the sound discretion of the trial court. 

As a general rule the granting or refusal of a 
motion to compel the prosecution to elect on which 
of several counts it will proceed^^ and the stage 


Cal.—^People v. Dasey. 242 P. 876, 
76 Cal.App. 432. 

Ky.—Carsons v. Commonwealth, 47 
S.W.2d 997, 243 Ky. 1—Watkins v. 
Commonwealth, 12 S.W.2d 329, 227 
Ky. 100. 

Mass.—Commonwealth v. Selesnick, 
172 N.R 343, 272 Mass. 354. 
Wis.—Scott V. State, 248 N.W. 473. 
211 Wis. 648. 

62. Ark.—Wood v. State, 248 S.W. 
668, 167 Ark. 603, 

63. Elan.—State v. Stoy, 230 P. 335, 
117 Kan. 124. 

64. La.—State v. Jacob, 10 La-Ann. 
141. 

ConslderaidoxL dnztnsr pendency of 
plea of not smllty 
A motion to elect cannot be enter¬ 
tained while a plea of not guilty is 
pending.—State v. Owen, 166 P. 793, 
97 Wash. 466. 

After plea and oloae of evidenos 

A motion to elect between different 
offenses charged in separate counts 
comes too late after plea and after 
all the evidence' is in.—Cannon v. 
State. 22 So. 827, 76 Miss. 364— 
Hemingway v. State, 8 So. 317, 68 
Miss. 371—George v. State, 39 Miss. 
670. 

6&‘ U.S.-i— tr. S. V. General Electric 
Oew, DX3.N.T,, 40 P.Supp. 627. 

V. Sebastian, 69 A. 1054, 

,y. ^ch, 31 p. 494 . 71 


[N.J.—State V. Knauer, 155 A. 121, 9 
N.J.M1SC. 581. 

13Sr.C.— State v. Smith, 160 S.B. 677, 
201 N.C. 494. 

66b D.C.—Clifton v. U. S., 295 P. 

925, 64 APP.D.C. 104. 

Geu—^Roddenberry v. State, 140 S.E 
386, 37 GsLApp. 359. 

Mo.—State v. Brown, 296 S.W. 125, 
127, 317 Mo. 861, citing Corpus 
Juris—State v. Collins, 248 S.W. 
599, 297 Mo. 257. 

Ohio.—^Toung' v. State, 184 N.E. 24, 
44 "Ohio App. 1. 

31 C.J. p 790 note 20. 

67- Fla.—^Tidwell v. State, 196 So. 
837, 143 Pla. 397. 

Larceny and receiving stolen prop¬ 
erty 

The denial of defendants* motion 
to compel state to elect between 
counts charging larceny of boat 
motor and count, charging defend¬ 
ants with buying, receiving, and aid¬ 
ing in concealment of such boat mo¬ 
tor, was not error, where motion was 
not made after state had closed its 
case In chief and before defendants 
had Introduced their evidence, but 
was made after defendants had in¬ 
troduced their evidence.—Tidwell v. 
State, supra. 

68b U.S.—Pointer v. U. S., Ark., 14 
* S.Ct. 410, 151 U.S. 896, 38 L.Ed. 
. 208. 

jD.C—Moffatt V. JJ. S.. 46 P.2d 616, 
60 App.I>.C. 86. 
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Ga.—Thompson v. State, 89 S.B. 
607, 18 Ga.App. 488. 

69. Mo.—State v. Gholson, 292 S.W. 
27. 

70. Wash.—State v. Beaupre, 272 P. 
26. 149 Wash. 676. 

71. Tex.—^Massey v. State, Cr., 65 Sl 
W. 911. 

72. Ill.—People v. Stine. 199 IlLApp. 
422. 

73. Ill.—People V. Poe, 26 N.E2d 
415, 304 IlhApp. 601. 

74b U.S.—Morris v. U. S., C.C.A.La., 
128 P.2d 912—U. S. v. Perlstein, C. 
C.A.N.J., 120 P.2d 276—Bedell v. 
IT. S., C.C.A.Iowa, 78 P.2d 358, cer¬ 
tiorari denied 56 S.Ct. 151, 296 U.S. 
628, 80 L.Ed. 447—Chapman v. U. 
S., C,C,A.Iowa, 78 P.2d 358, certio¬ 
rari denied 56 S.Ct. 151, 296 U.S. 
628, 80 L.Ed. 447, and 66 S.Ct. 162, 
296 U.S. 628, 80 L.Bd. 447—Wood¬ 
ford V.. U. S., C.C.A.Ark., 77 P.2d 
861—Rose V. U. S., C.C.A.Va., 295 
P. 687 —Corbin v. IT. S., C.C.A.Ga., 
264 P. 659. 

Colo.—^Montez v. People, 182 P.2d 
970, 111 Colo. 208—Sanders v. Peo¬ 
ple. 125 P.2d 164, 109 Colo. 243— 
Allison V. People, 125 P.2d 146, 
109 Colo. 296—Smaldone v. People, 
81 P.2d 385, 387, 102 Colo. 500, cit¬ 
ing Corpus Jnxis —Johnson v. Peo¬ 
ple, 246 P. 202, 79 Colo. 489—Samo 
V. People, 223 P. 41. 74 Colo. 628. 
D.a—Guy V. U. S., 107 P.2d 288. 
71 App.D.C. 89, certiorari denied 60 
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of the trial at which an election will be compelled'*^ 
are within the sound discretion of the trial court; 
and the rule has been specifically applied to both 

felonies'^® and misdemeanors.'^^ a refusal by the 

court to require an election cannot constitute the 
basis of a valid objection or exception in the absence 
of an abuse of discretion which has prejudiced ac¬ 
cused’s rights.'^® The determining question usually 
is whether accused is embarrassed or confounded in 
making his defense,and when it is apparent that 
accused will be embarrassed in his defense by the 
joinder of counts an election should be ordered.^^ 
Statutes which authorize the joinder of offenses do 
not deprive the court of its discretion to compel 
an election where the joinder tends to prejudice 
accused’s substantial rights.^^ 


§ 190. - Sufficiency of Election 

A formal election is not in all cases requisite and its 
place may be supplied by a dismissal or nolle prosequi of 
counts, by offering evidence on oniy one count, or by a 
charge of the court submitting only a single count for the 
consideration of the Jury. 

A formal election is not in all cases requisite,^- 
and its place may be supplied, at least so far as to 
prevent a motion in arrest of judgment on the 
ground of misjoinder,^3 by a dismissalS4 or nolle 
prosequi®^ of counts, by offering evidence on only 
one count and ignoring the others,3® or by a charge 
of the court withdrawing the objectionable counts, 
or submitting only a single count or certain counts 
for the consideration of the jury,87 particularly 


S.Ct. 296, 308 U.S. 618, 84 L.EcL 

516, order denying certiorari with¬ 
held 60 S.Ct. 297. 308 U.S. 526. 

rehearing denied 60 S.Ct. 382, 
308 U.S. 640, 84 L..Ed. 531—McNeil 

V. U. S.. 85 P.2d 698, 66 App.D,C. 
199. 

Pla.—Duke v. State, 186 So. 422, 

428, 132 Fla. 865, 134 Fla. 456, 

quoting Corpus O^uls—^White v. 
State. 176 So. 842, 129 Fla. 885— 
Mayers v. State, 171 So. 824, 126 
Fla. 640. 

Ill.—People V. Jasinski, 166 N.B. 88, 
334 Ill. 385. 

Ind.—Campbell v. State, 149 N.E. 
903, 197 Ind. 112—Rokvic v. State, 
143 N.E. 357, 194 Ind. 460. 

Mo.—State v. Mounse, App., 279 S. 

W. 199. 

Neb.—^Forney v. State, 242 N.W. 441, 
123 Neb. 179—Matters v. State, 232 
N.W. 781, 120 Neb. 404. 

N.C.—State v. Smith, 160 S.E. 577, 
201 N.C. 494—State v. Switzer, 121 
S.B. 43, 187 N.C. 88. 

Ohio.—Bates v. State, 161 N.R 344, 
27 Ohio App. 391. 

Pa.—Commonwealth v. Mattocks, 

175 A. 712, 115 Pa.Super. 303. 

Vt.—State V. Franzoni, 137 A. 465, 
100 Vt. 373—State v. Semeraro, 131 
A. 798, 99 Vt. 276. 

Wash.—State v. Tranchell, 2 P.2d 
64, 164 Wash. 71—State v. Lope- 
man, 254 P. 454, 143 Wash. 99. 
Wis.—State V. Galle, 252 N.W. 277, 
214 Wis. 46. 

31 C.J. p 790 note 24, p 791 notes 26- 
29. 

PartioTilax offenses 

(1) Arson.—Commonwealth v. Se- 
lesnick, 172 N.B. 843, 272 Mass. 354. 

(2) Violation of statutes pertain¬ 
ing to intoxicating liquors. 

Ind.—Campbell v. State, 149 N.B. 
903, 197 Ind. 112. 

Vt—State V. Bradley, 153 A. 359, 
108 Vt 267. 

Wash.—State v. Tranchell, 2 P.2d 
64, 164 Wash. 71. 


(3) Larceny and receiving stolen , 
goods.—Smaldone v. People, 81 P. 
2d 385, 102 Colo. 500. 

(4) Rape.—State v. Gant Mo., 33 
S.W.2d 970—52 CJ. p 1107 note 77. 
Blsoretion held not abused 

U.S.—U. S. V. Perlstem, C.C.A.N.J.. 
120 F.2d 276. 

Conn.—State v. Sebastian, 69 A. 1054, 
81 Conn. 1. 

Ill.—People V. Dickelman, 26 N.B. 2d 
704, 304 I11.APP. 482. 

Ind.—Campbell v. State, 149 N.B. 
903, 197 Ind, 112. 

Mass.—Commonwealth v. Selesnick, 
172 N.R 343, 272 Mass. 354. 

31 C.J. p 790 note 24 [bl. 

75. U.S.—Bedell v. U. S.. C.C.A. 
Iowa, 78 F.2d 368, certiorari denied 
56 S.Ct 151, 296 U. S. 628, 80 L. 
Bd. 447—Chapman v. U. S., C.C.A. 
Iowa, 78 F.2d 358, certiorari do¬ 
med 66 S.Ct 151, 296 U.S. 628, 80 
L.Ed. 447, and 56 S.Ct 152, 296 U. 
S. 628, 80 L.Bd. 447. 

N.C.—State v. Smith, 160 S.B. 677, 
201 N.a 494. 

76. Ga.—Webb v. State, 170 S.R 827, 
47 Ga.App. 605, conforming to 170 
S.B. 252, 177 Ga. 414, and followed 
Brown v. State, 170 S.R 829, 47 
Ga.App. 508. 

Va.—^Mitchell v. Commonwealth, 127 
S.R 368, 141 Va. 541. 

31 C.J, P 785 notes 7, 8, p 791 note 
31. 

77. IlL—^People v. Dickelman, 26 N. 
B.2d 704, 304 IlLApp. 482. 

Va.—^McDaniel v. Commonwealth, 181 
S.B. 534, 165 Va. 709. 

81 C.J. p 791 note 80. 

7a U.S.—^Morris v. U. S., C.C.A.La., 
128 F.2d 912. 

Fla._Duke v. State, 185 So. 422, 132 
Fla. 865, 184 Fla. 456. 

Ill.—^People V. Dickelman, 26 N.R2d 
704, 304 IlLApp. 482. 

Ind.—Rokvic v. State, 143 N.E. 857, 
194 Ind. 450. 

Ean.—State v. Finney, 32 P.2d 517, 
139 Kan. 578. 
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Md.—Toomer v. State, 76 A. 118, 112 
Md. 285. 

Mo.—State v. Gant, 33 S.W.2d 970. 
31 C.J. p 791 notes 33-35. 

79. Neb.—Forney v. State, 242 N.W. 
441. 123 Neb. 179. 

80. Mass.—^Benson v. Common¬ 

wealth, 33 N.E 384, 158 Mass. 164. 

31 C.J. p 785 notes 10, 11. 

81. U.S.—Pointer v. U. S., Ark.. 14 
S.Ct. 410, 151 U.S. 396, 38 KEd. 
208. 

31 C.J. p 788 note 59. 

82. Wash.—State v. Lewis, 71 P. 
778, 31 Wash. 75. 

31 C.J. p 791 note 38. 

£Kate2iiesi.t by prosecuting attorney 
In a prosecution on an Information 
charging the selling of stock of an 
Investment company which has not 
complied with the law, and failure 
to obtain a permit and to register, 
and where a demurrer on the ground 
of duplicity and a motion on same 
ground to require state to elect are 
overruled, the statement of the pros¬ 
ecuting attorney that accused is be¬ 
ing prosecuted solely on the charge 
of selling stock constitutes an elec¬ 
tion.—State v. Brockman, 228 P, 250, 
39 Idaho 468. 

83. Tex,—Weathersby v. State, 1 
Tex.App. 643, citing Fisher v. 
State, 1 Tex.App. 643, citing Fish¬ 
er V. State, 33 Tex. 792. 

84. C€tl.—^People v. Danford, 112 P. 
474, 14 CaLApp. 442. 

31 C.J. p 791 note 40. 

85. La.—State v. Mancuso, 67 So. 
955, 136 La. 910. 

31 C.J. p 791 note 41. 

86. Ark.—Rinehart v. State, 254 S. 
W. 351, 160 Ark. 129. 

87. Tex.—Hampton v. State, 135 S. 
W.2d 122, 138 Tex.Cr. 271—Steptoe 
Y. State, 109 &W.2d 754, 133 Tex. 
Cr. 194—^Bunch v. State, 59 S.W. 
2d 394, 123 Tex.Cr. 646—Wood v. 
State, 45 S.W.2d 599, 119 Tex^Cr. 
352—Slay v. State, 38 S.W.2d 459, 
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where the charge is at the request of the state.*® 
An election by the state to rely on specific counts 
for conviction rather than on certain named trans¬ 
actions is sufficiently definite.*® 

§ 191. -Effect of Election 

An election cures the defect arising from the multi¬ 
farious character of the indictment and eliminates or 
withdraws the rejected counts. It is held equivalent to 
a verdict of not guilty on the rejected counts but not In 
the sense that it will bar prosecution on the remaining 
count which is simiiar to, or substantiaily the same as, 
those rejected. 

An election by the prosecution to proceed on one 
count cures the defect arising from the multifarious 
character of the indictment,^® and after the elec¬ 
tion the indictment will not be dismissed®^ or a de- 
murrer®2 or a motion to quash®^ sustained on the 
ground of a misjoinder of counts. If made pursu¬ 
ant to a motion by accused it is in effect an amend¬ 
ment of the indictment by consent.®^ The election 
eliminates or withdraws the rejected counts from 
the indictment,®^ in the same manner as though a 
nolle prosequi had been entered with regard there¬ 
to or as though they had been quashed,®® or as 
though they had been dismissed or abandoned,®7 
and they cannot form the basis of further prosecu¬ 
tion under the indictment;®® but an election among 
several counts charging the same offense does not 


amount to an abandonment of another count charg¬ 
ing a distinct offense.®® The election to proceed on 
one count is held equivalent to a verdict of not 
guilty on the other counts,^ but not in the sense 
that it will bar prosecution on the remaining count 
which is similar to, or substantially the same as, 
those rejected.® The dismissal of one count after 
a plea of not guilty, leaving another count, the al¬ 
legations of which are complete and independent of 
the dismissed count, does not leave the case with¬ 
out issue joined.® 

The election by the prosecution is binding on it,^ 
and it can seek a conviction only on the count se¬ 
lected although the proof might sustain a convic¬ 
tion on another count.® Aftdr election the whole 
information should not be read to the jury,® and 
evidence pertaining to the dismissed counts is inad¬ 
missible, as stated infra § 253, but evidence received 
to support a count which has been dismissed does 
not go out of the case where it is admissible for 
another purpose under another count.^ The court 
may,® and should if requested,® instruct the jury 
not to consider evidence offered solely in support 
of the rejected counts. It has been held that the 
formal parts of an indictment will be referred to the 
count on which the state elected to try accused, not¬ 
withstanding other counts preceding it in the in- 
dictment,^® 


il7 Tex.Cr. 519—^Boyer v. State, 32 
S.W.2d 191, 116 Tex-Cr. 268—Tate 

V. State, 27 S.W.2d 808. 115 Tex.Cr. 

534—^Reynolds v. State, 244 S,W. 
1001. 92 Tex.Cr. 481—Shipp v. 

State, 196 S.W. 840, 81 Tex.Cr, 328 
—Cox V. State, Cr., 86 S.W. 1021. 

31 C.J. p 791 note 42, p 792 note 43. 
sa. Mo.—State v. Tally, 300 S.W. 
722. 

89. Kan.—State v. Speck, 245 P. 

1032, 121 Kan. 137. 

Sa Ark.—Clayton v. State, 252 S. 

W. 689, 159 Ark. 592. 

Ky.—^Hubbard v. Commonwealth, 268 
S.W. 839, 207 Ky. 76—Combest 
V. Commonwealth, 267 S.W. 1093, 
206 Ky. 654—^Davis v. Common¬ 
wealth, 256 S.W. 429, 201 Ky. 300. 
La.—State v. Bodoin, 96 So. 601, 
153 La. 641. 

Mo.—State v. Poison, 295 S.W. 743, 
317 Mo. 293. 

91. Ky.—Stamper v. Commonwealth, 
42 S.W. 916, 102 Ky. 33, 19 Ky.L. 
1014. 

31 C.J. p 792 note 44. 

99. Ky.—^Alford v. Commonwealth, 
, ,287 S,W. 937, 216 Ky* 406—Easter- 
Commonwealth, 257 S.W. 28, 
. 485. 

98di v. McBrayer, 177 So. 

«69, 188 1j8L &6f; 

81 CJL pm note >45. ^ 


94. Va.—Sullivan v. Commonweaith, | 

161 S.E. 297, 167 Va. 867. ‘ 

95. N.M.—State v. Reed, 39 P.2d 
1006, 39 N.M. 44, 102 A.L.R. 996. 

31 C.J. p 792 note 46. 

As to graver or inoltided offenses 
Where an included offense is charg¬ 
ed in a separate count from the 
graver offense, an election to pro¬ 
ceed to trial on the greater charge 
has been held to preclude a convic¬ 
tion for the minor offense, although 
it will not be presumed that the les¬ 
ser offense charged was in fact a 
constituent part of the graver of¬ 
fense In order to support a plea of 
former jeopardy.—Commonwealth v. 
Bass, 4 Kulp, Pa,, 76. 

96. Kan.—State v. Rush, 26 P.2d 
581, 138 Kan. 465. 

31 C.J, p 792 note 47. 

97. Colo.—Crane v. People, 11 P. 
2d 667, 91 Colo. 21. 

La^—State v. Bodoin, 96 So. 601, 
163 La. 641. 

Tenn.—McKeel v. State, 1 S.W.2d 
784, 166 Tenn. 331. 

98. Tex.—Gilliam v. State, 96 S.W. 
2d 86, 131 Tex.Cr. 8. 

31 C.J. P 792 note 48. 

99. Kan.—State v, Bailey, ST P, 189, 
74 Kan. 873. 

L Kan.—State v. Rush, 26 P.2d 681, 
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584, 188 Kan. 465, citing Coipas 

giuis. 

N.C.—State v. Sorrell, 4 S.R 630, 
98 N.C. 738. 

2. U.S.—Cochran v, U. S., C.C.A. 
Minn., 41 P.2d 193. 

Colo.—Crane v. People, 11 P.2d 667, 
91 Colo. 21. 

Tex.—Williams v. State, 232 .S.W. 
607, 89 Tex,Cr. 660—Gonzales v. 
State, 226 S.W. 406, 88 Tex.Cr. 248. 
Former jeopardy after nolle prose¬ 
qui, discontinuance, or dismissal 
as to one of several Indictments or 
counts see Criminal Law § 257. 

3. Cal.—^People v. Danford, 112 P. 
474, 14 CaLApp. 442. 

4. Ky.—Commonwealth v. Phoenix 
Amusement Co., 44 S.W.2d 830, 241 
Ky. 678. 

5. N.M.—State v. Reed, 39 P.2d 
1006, 39 N.M. 44, 102 A.L.R. 995. 

a Tex.—^Dodd V. State, 198 S.W. 
. 783, 82 Tex.Cr. 139. 

7. U.S.—Bryan v. U. S., Tex., 133 F- 
495, 66 C.C.A. 369. 

31 C.J. p 792 note 61. 
a Tex.—^Moore v. State, 252 S.W. 
’ 168, 94 Tex.Cr. 646. 

9. Tex.—^Lanham v. State, 269 S. 

I W. 799, 99 Tex.Cr. 410. 

ilO- Ind.—^State v. Dufour, 68 Ind. 

1 667- 



42 C.J.S, 


INDICTMENTS AND INFORMATIONS 


§ 193 


§ 192. Between Indictments 

Where two or more indictments for the same offense 
are pending the prosecution may elect on which it will 
proceed, and where it does so its election is equivalent to 
an acquittal on the rest. A motion to require an election 
is addressed to the discretion of the trial court. 

Where separate indictments are found for distinct 
offenses, the prosecution will not be permitted to 
substitute one for the other.^^ Where two or more 
indictments for the same offense are pending, the 


state may elect on which it will proceed,and 
where it does so the election is equivalent to an ac¬ 
quittal on the rest.i3 A motion to require the pros¬ 
ecuting attorney to elect between indictments is 
addressed to the discretion of the trial court,^^ and 
it may compel the prosecution to elect on which it 
will proceed,!® or it may properly refuse to require 
an election,!® particularly where there is no con¬ 
solidation of indictments.!^ 


IX. OBJECTIONS TO INDICTMENT OB INPOBMATION; MOTION TO QUASH AND DEMUBREE 

A. IN GENERAL 


§ 193. Form of Objection 

Various forms or modes of raising objections to in. 
dictments and informations have been employed, such as 
a demurrer, motion to quash and, in the case of duplicity, 
a motion to compel an election. 

Various forms or modes of raising objections to 


indictments and informations have been employed.!® 
Depending on the practice in the particular juris¬ 
diction, objections to the sufficiency of an indict¬ 
ment or information must be made by motion to 
quash or set aside,!® or by demurrer.^® In the ab- 


11- Ark.—state v. Welbon, 51 S.W. 
829. 66 Ark. 510. 

IS. XJ.S.—U. S. V. Strewl, C.C.A.N. 
Y., 99 F.2d 474, certiorari denied 
Strewl V. U. S.. 59 S.Ct. 489, 306 
XJ.S. 638, 83 Li.Ed. 1039, rehearing 
denied 59 S.Ct. 590, 306 U.S. 668, 
83 L.Ed. 1063. 

Ala.—^Howard v. State, 194 So. 853, 
29 Ala.App, 199, certiorari denied 
194 So. 857, 239 Ala. 274. 

Okl.—Snellingr v. State, 271 P. 687, 
41 Okl.Cr, 124. 

31 C.J. p 792 note 67. 

18. N.C.—State v. McNeill, 93 N.C. 
552. 

Okl.—Snellingr v. State, 271 P. 687, 
41 Okl.Cr. 124. 

14. XJ.S.—^Johnson v. XJ, S., C.C.A. 
Ky., 82 F.2d 500, certiorari denied 
56 S.Ct 957, 298 U.S. 688, 80 KEd. 
1407. 

15. N.C.—State v. McNeill, 93 N.C 

552. 1 

31 C.J. p 792 note 65. 

16. U.S.—Johnson v. U. S., C.CA. ^ 
Ky„ 82 F.2d 500, certiorari denied 
56 S.Ot. 957, 298 U.S. 688, 80 K 
Ed. 1407. 

31 C.J. p 792 note 66. 

17. U.S.—Jarvis v. U. S., C.C.A. i 
Mass., 90 F.2d 243, certiorari de¬ 
nied 58 S.Ct 25, 302 U.S. 705, 821 
LuEd. 544. 

trsing’ mails to defraud and oonsplr- 
aoy to coznmlt stloIi act 
(1) In prosecution for usingr malls 
to defraud and for conspiracy to 
commit such act, a motion to require 
United States attorney to elect on 
which indictment he would proceed 
could not be considered as long as 
there was no consolidation of indict¬ 
ments.—U. S. V. Gilbert, D.COhio, 
31 F.Supp. 195. 


i (2) In such a prosecution the Unit- 
States attorney could not be com¬ 
pelled to elect on which indictment 
he would proceed on ground that an 
acquittal or conviction on one would 
be a bar to prosecution on the other, 
since a plea of former jeopardy will 
not prevail where substantive charge 
is one overt act in a conspiracy in¬ 
dictment.—^U. S. V. Gilbert, supra. 
Consolidating or trying indictments 
together see Criminal Law $ 931. 

18. Autheufeioity of indlotmeiLt 
should be raised by motion to quash 
and set aside, or by plea in abate¬ 
ment in the trial court.—^Eakins v. 
State, 123 P, 1035, 7 Okl.Cr. 351. 

Where aa Infoxmatloa is not en. 
tirely unvexlfied, an objection there¬ 
to must specifically assign the cause 
of the insufficiency of the verifica¬ 
tion.—^Hawkins v. State, 26 N.E. 43, 
126 Ind. 294. 

Objection by: 

Appeal or writ of error see Crim¬ 
inal Law § 1671. 

Habeas corpus see Habeas Corpus 
5 36 . 

Motion for directed verdict see 
Criminal Law § 1145 b. 

Motion for new trial see Criminal 
Law 3 1430. 

Motion in arrest of judgment see 
Criminal Law §§ 1531-1542. 
Motion to vacate judgment see 
Criminal Law 5 1605 e. 

Plea in abatement see Criminal 
Law 9 427 b (1). 

Dismissal and nonsuit see Crimi¬ 
nal Law § 1149, 

Nolle prosequi and discontinuance 
see Criminal Law §§ 456—465.* 
Quashing or striking preliminary 
complaint see Criminal Law § 313. 
19- U.S.—^Dowdy v. U. S., C.C.A.N. 
C., 46 P.2d 417. 
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Colo.—Critchfield v. People, 13 P.2d 
270, 271, 91 Colo. 127, ciUng CJor- 
pns Juris. 

Ind.—^Ellwanger v. State, ISO N.E. 
287, 203 Ind. 307. 

La.—State v. Eubanks, 153 So. 31, 
179 La. 92—State v. Green, 102 So. 
665, 157 La 546. 

N.J.—Ex parte Davis, 152 A. 188, 107 
N.J.Eq. 160. 

N.C.—State v. Tola, 23 S.E.2d 821, 
222 N.C. 406. 

Vt—State V. Cocklin, 194 A 378, 109 
Vt. 207. 

Wis.—Spoo V. State. 262 N.W. 696, 
219 Wis. 285. 

Wyo.—^Middleton v. State, 255 P. 786, 
36 Wyo. 356. 

31 C.J. p 793 note 73. 

Motion to quash generally see infra 
§§ 195-218. 

ObjectioiL to want of filing mark 
on complaint must be by motion to 
quash.—West v. State, 2 S.W.2d 271, 
108 Tex.Cr. 647. 

Motion by person other than aconsed 
The mother of one committed to 
hospital for criminally insane before 
his trial on Indictment for abandon¬ 
ment of his infant children should 
apply to proper court for appoint¬ 
ment as his committee for purpose 
of moving to inspect grand jury min¬ 
utes and then make such motion as 
she may be advised, instead of mov¬ 
ing to dismiss indictment on grounds 
that accused and his wife were le¬ 
gally separated by judgment and 
children’s custody griven wife before 
indictment,—^People v. Conklin, 26 N. 
T.S.2d 36. 261 App.Div. 1032. 

8a U.S.—Scon 3 rers v. U. S., C.C.A 
Tex., 54 P.2d 68, certiorari denied 
52 S.Ct. 410, 285 U.S. 554, 76 L.Ed. 
94'3—Gay v. U. S., CC.APla., 12 P. 
2d 433, affirming, D.C., U. y. 
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sence of statute, an objection to the sufficiency of 
an indictment or information ordinanly cannot be 
made by objection to the reception of evidence 
thereunder at the trial,^^ or by a motion to strike 
out testimony,22 or by an offer at the trial to show 
the invalidity of the preliminary proceedings,^2 al¬ 
though it has been held that, where an indictment 
or information fails to state a public offense, an ob¬ 
jection to evidence in support thereof should be 
sustained2^ The objection of duplicity is raised, 
according to the local practice, by demurrer or mo¬ 
tion to quash,25 hy motion to compel an election,2® 
by exception to the indictment,27 and sometimes by 


a motion in arrest of judgment ;2S and it has also 
been held that a motion to require an election is 
the proper mode- of raising the question that an 
indictment charges the same offense in different 

counts.22 

A ^notion to make more definite and certain is not 
usually recognized as an appropriate mode of at¬ 
tack on an indictment.2<^ 

Motion to strike. According to some authorities, 
in the absence of statute a motion to strike out por¬ 
tions of an indictment, although such portions may 
be surplusage, is not proper procedure,2i at least 


Gay, 2 F.2d 635, and certiorari de- • 
nied Gay v. U. S., 47 S.Ct 98, 273 
U.S. 705, 71 L..Ed. 849—Welter v. 
U. S., O.C.A-Xeb., 4 P.2d 342. 

Colo.—Critchfleld v. People, 13 P.2d 1 
270, 91 Colo. 127. 

31 C.J. p 793 note 74. 

Demurrer generally see infra §9 219— 
227. 

Objections to laaiftiaffa in. Informa- 
tion as being uncertain can be 
reached only by demurrer.—^People 
V. Howard, 8 P.2d 176, 120 CaLApp. 
45. 

If further parttoulaxity was da- 
slired by acoused, an objection should 
have been raised to information, as 
by demurrer.—^People v. Nudo, 101 
P.2d 162, 38 Cal.App.2d 381. 

21. U.S.—Bell V. U. S., C.aA,Tex. 
100 P.2d 474—Ramirez v. U. S., C. 
CJ^.Cal., 23 P.2d 788—Boehm v. 
XJ. S.. C.aAMinn., 21 P.2d 283— 
Sunderland v. U. S., CC.A.Neb., 19 
F.3d 202—Banta v. U. a, C.C.A. 
Ariz., 12 P.2d 765, certiorari denied 
47 act. 107, 273 U.S. 716, 71 JL.Bd. 
85'5—Gray v. XJ. S., C.C.A.CaL, 9 P. 
2d 237--Case v. U. S., C.CA.Or., 6 
P.2d 530—Welter v. U. a, C.C.A. 
Neb., 4 P.2d 342—Stubbs v. U. a, 
C.C.A.Wash., 1 P.2d 837—^Ritter v. 

U. a, C.C.A.Nev., 293 P. 187—Wild 

V. U. a, C.C.A.OkI., 291 P. 334. 
Colo.—Critchfleld v. People, IS P.2d 

270, 91 Colo. 127. 

gjan.—State v. Hupp, 118 P.2d 579, 
154 Han. 410—State v. Robinson, 
263 P. 1081, 125 Kan. 365. 
Vt-^tate V. Colby, 126 A. 510,. 98 
Vt 96. 

31 C.J. p 793 note 70. 

Statutory provisions see infra $ 194. 

Buis of pzaotiee pezmlttsd in civil 
ess e s is not applicable.—State v. 
Rhsley, 72 Mo. 609. 

'Wtutaier or not amended oonL. 
piaint charges different offense from 
that charged in original complaint 
cannot be raised hy objection to in- 
tradactUoin of evidence.—dty of Ma¬ 
ces'is. Reonloic, 44 aw.2d 249, 226 

Bven tiHMigk diagsised as a mo- 
tlsa to dfsnMls% siufflefeikcy of indict¬ 


ment cannot be tested hy an objec-’ 
tion to introduction of evidence.— 
Armstrong v. U. S., C.C.A.N.M., 65 P. 
2d 853. 

■22. Mo.—State v. Chick, 221 S.W. 
10, 282 Mo. 61. 

23. Mo.—State v. Poundstone, 124 S. 
W. 79, 140 Mo.App. 399. 

31 C.J. p 793 note 72. 

24. Ariz.—Loomis v. State, 219 P. 
592, 25 Ariz. 506—Trimble v. Ter¬ 
ritory, 71 P. 934, 8 Ariz. 281. 

25. Colo.—Critchfleld v. People, 13 
P.2d 270, 91 Colo. 127. 

Fla.—Hamilton v. State, 176 So. -89, 
129 Pla. 219, 112 A.L.R. 1013. 

Iowa.—State v. Voss, 20$ N.W. 292, 
201 Iowa 16. 

L€u—State V. Turner, 152 So. 567, 
178 La. 927—State v. Clement, 7 
So. 685, 42 La.Ann. 583. 

Minn.—State v. Marshall, 193 N.W. 

165, 135 Minn. 247. 

Misa—Norwood v. State, 183 So. 523, 
182 Miss. 898. 

Mo.—State V. Brown, 296 S.W. 125, 
127, 317 Mo. 361, citing Corpus Ju¬ 
ris. 

N.C.—State v. Beal, 154 S-E. 604, 199 
N.C. 278. 

Tex.—Melley v. State, 248 S.W. 367, 
93 Tex.Cr. 522. 

*31 C.J. p 793 note 78. 

Duplicity as ground for: 

Demurrer see infra § 222. 

Motion to quash see infra $ 212. 

3d. U.S.—Todd V. U. S., C.C.A.Pla., 
48 P.2d 530—U. S. V. Cbamey, D.C. 
Mass., 50 P.Supp. 581. 

Colo.—Critchfleld v. People, 13 P.2d 
270, 91 Colo. 127. 

Iowa.—State v. Voss, 206 N.W. 292, 
201 Iowa 16. 

La.—State v. Clement, 7 So. 685, 42 
La.Ann. 583. 

Minn.—State v. Marshall, 193 N.W. 

165, 155 Minn. 247. 

Miss.—^Brantley v. State, 21 Miss. 
468. 

Mo.—State v. Brown, 296 SW. 126, 
317 Mo. 361. 

Pa.—Commonwealth v. Oamwell, 89 
Pa.Super. 339. 

1160 


Tex.—Melley v. State, 248 S.W. 387, 
93 T€x.Cr. 522. 

31 C.J. p 794 note 79. 

Election see supra S§ 185-192. 

Form and snffLMeucy of motion, 

The grounds of a motion to com¬ 
pel an election should be set forth 
in the motion itself.—State v. Pas¬ 
senger, 3 So. 55, 39 La.Ann. 918. 

27. Tex.—^Melley v. State, 248 S.W. 

•367, 93 Tex.Cr. 522. 

2& Pla.—^Hamilton v. State, 176 So. 

89, 129 Pla. 219, 112 A.L.R. 1013. 
Duplicity as ground for motion in 
arrest see Criminal Law § 1534. 

29. U.S.—Wetzel v. U. S., Cal., 233 
P. 984, 147 C.C.A. 658. 

31 C.J. p 778 note 94. 

30. Ind.—Sunderman v. State, 151 
N.B. 829, 197 Ind. 705—Hinshaw v. 
State, 124 N.R 458, 188 Ind. 447. 

Waah.—State v. Bogardus, 78 P. 942, 
36 Wash. 297. 

Motion for bill of particulars see su¬ 
pra § 156. 

31. U.S.—Dowdy v. U. S., C.C.A.N. 
C, 46 F.2d 417—Basher v. U. S., 
C.C.A.R.I., 8 P.2d 978, certiorari 
denied 46 S.Ct 482, 271 U.S. 666, 
70 L.Ed. 1140. 

Alaska.—U. S. v. Libby, McNeill & 
Libby, 7 Alaska 356. 

Amendment of indictment or infor¬ 
mation see infra $§ 228-238. 
Motion to quash portions of Indict¬ 
ment see infra §S 313, 216. 

Under statute see infra S 194. 

immateri^ avezmeuts of Infla-m- 
matozy chaxaeter may not be strick¬ 
en by court in the absence of statu¬ 
tory authority.—U. S. v. B. Goedde & 
Co., D.C.I11.,‘40 P.Supp. 628. 

BedxmdaaLt matter cannot be 
reached by a motion to strike. 

Cal.—^People v. Maruyama, 125 P. 

924, 19 CaLApp. 290. 

Neb.—Blodgett V. State, 69 N.W. 751, 
50 Neh. 121. 

Where matter may he disregarded 
as surplusage, see supra § 155, it is 
not error to refuse motion to strike 
out.—Hartzell v. XT. S., C.C.A.Iowa, 
72 F.2d 569, certiorari denied 55 S. 
Ct 216, 293 U.S. 621, 79 L.Ed. 708. 
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where the allegations complained of do not preju¬ 
dice the jury against accused,according to 
other authorities surplusage may be stricken from 
an indictment33 or in formation,34 at least where the 
allegations serve only to prejudice the court or jury 
against accused.35 Where an allegation of a prior 
conviction need not be alleged for the purpose of 
increasing the punishment, an allegation of a prior 
conviction should be stricken out on motion of ac¬ 
cused but the court need not strike out parts 
of an information charging prior convictions where 
the prosecuting attorney is authorized by statute to 
inform the court of the previous convictions of ac¬ 
cused and to offer evidence thereof at the trial in 
order to guide the court in imposing sentence.37 
The refusal of the court to strike out a count charg¬ 
ing an offense not named in the warrant of arrest 
is erron38 

Where an indictment for murder recited accused's 
previous conviction of manslaughter and also of 
rape, refusal to strike from the indictment the rec¬ 
ord of the conviction of rape was not error, al¬ 
though only one conviction may be proved, where 
at the time the motion to strike was made accused's 
identity with the person previously convicted of 
manslaughter had not been established.^^ A motion 
to strike alias names of accused from an indictment 
or information is properly overruled when made 
before the taking of evidence ;40 and a motion. 


made at the conclusion of the trial and before sub¬ 
mission to the jury, to strike out part of the indict¬ 
ment which referred to accused under several alias¬ 
es is properly refused where the jury are instructed 
that the aliases were stated in the indictment for 
the sole purpose of identification.4i Although the 
statute declares that no indictment shall be found 
for injuring or killing certain animals, except on 
complaint of the owner thereof or his law'ful agent, 
an indictment will not be struck from the files on 
motion because the name of the owner is not in¬ 
dorsed on it as prosecutor.42 

The fact that a complaint is void and will not 
support a conviction is properly presented in some 
jurisdictions by a motion to strike and by demur¬ 
rer ;43 and a complaint will be stricken on motion 
where there is a departure from the original charge 
filed in another court.44 

Construction of particular objections. Where ac¬ 
cused, after arraignment on the indictment which 
had just been read, and before pleading, objected 
to going to trial, and moved the court to quash and 
set aside because such indictment was not a true 
original of the certified copy served, the motion was 
one to quash, and not for a continuance to allow 
accused to plead.45 There is authority for giving 
effect to an objection to the sufficiency of the in¬ 
formation on the ground of variance from the com- 


Motion to oxptmfira lield properly dew 
nied 

Although allegations of an indict¬ 
ment for conspiracy that other 
named parties to the conspiracy were 
not indicted because they had tes¬ 
tified and produced evidence before 
a committee of the general court 
might well have been omitted, they 
presented no occasion for a motion 
to expunge, if defendants may ever 
have parts of the indictment ex¬ 
punged.—Commonwealth v. Dyer, 188 
N.E. 298, 243 Hass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massachusetts, 43 S.Ct. 700, 262 U. 
S. 751, 67 L.Ed. 1214. 

Striking out portion supported, by 
evidence 

In murder trial, where there was 
evidence, although slight, that ac¬ 
cused used steel knuckles in strik¬ 
ing fatal blow, court did not err in 
overruling accused's motion at the 
conclusion of commonwealth's testi¬ 
mony to strike out as much of in¬ 
dictment as charged accused with 
striking and wounding deceased with 
steel knuckles.—^Boggs v. Common¬ 
wealth, 148 S.W.’2d 703, 285 Ky. S5*8. 

ZSL Ind.—Stephenson v. State, 179 
MT.B. 633, 205 Ind. 141, error dis¬ 
missed 186 N.EL 293^ 205 Ind. 141. 


33. W.Va---State v. Criss, 23 S.B.2d 
613. 

31 C.J. p 745 note 99. 

notion to strike Is proper remedy 
where indictment contains surplus¬ 
age. 

Ky.—Goodwin v. Commonwealth, 283 
S.W. 420, 214 Ky. 422. 

Va.—^Thornton v. Commonwealth, 73 
S.B. 481, 113 Va. 736. 

BlTect on remainder of Indictment 
Sustaining of motion to strike al¬ 
legations of embezzlement indict¬ 
ment that accused had access to 
money embezzled did not render re¬ 
maining part void.—^Brooks v. State, 
170 S.B. 406, 47 Ga.App. 226, affirmed 
175 S.B. 6, 178 Ga. 7*84. 

34h Neb.—State v. Kendall, 57 N.W. 

625, 38 Neb. 817. 

31 C.J. p 746 note 1. 

Matter forming no part of the 
charge against accused may be 
stricken on motion.—^Dix v. State, 
179 P. 624, 1« OkLCr. 559. 

36. Ind.^Stephenson v. State, 179 
N.E. 633, 205 Ind. 141, ertor dis¬ 
missed 186 N.E. 293, 205 Ind. 141— 
Torphy v. State, 118 N.E. 355, 187 
Ind. 73. 

3B. S.C.—State v. Parris, 71 S.E. 
808, 89 S.C. 140. 
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37. La.—State v. Prophet, 102 So. 
666, 157 La. 550. 

3a Mich.—People v. Krstoff, 214 N. 

W. 962, 240 Mich. 63. 

33. Pa.—Commonwealth v. Payne, 
89 A. 559, 242 Pcu 394. 

40. Neb.—Mason v. State, 270 N.W. 
661, 132 Neb. 7. 

Befnsal to strike alias until close 
of case for state was not error 
where no prejudice resulted from the 
court's denial of the motion made 
prior to trial.—People v. Cellura, 234 
N.W. 643. 28-8 Mich. 64. 

41. Or.—State v. La Plant 42 P.2d 
158, 149 Or. 615. 

42. Ala.—Ashworth v. State, 63 Ala* 

120 . 

43. Ala.—Sullivan v. State, 98 So. 
323, 19 Ala.App. 484. 

AA, Where case originated in connty 
court and affidavit in such court 
charged accused with having in his 
possession ^'and" selling certain liq¬ 
uors, complaint filed in the circuit 
court charging that accused did buy, 
sell, *'or" have liquors in his posses¬ 
sion will be stricken on motion.— 
Green v. State, 115 So. 700, 22 Ala. 
App. 346. 

45. Tex.—Collins v. State, 178 S.W. 
J45, 77 TexCr. 166. 
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plaint as a motion to quash.^® A plea in abatement 
may be treated as a motion to quash if necessarj* to 
a consideration of the question involved on its mer¬ 
its and questions presented by demurrer, motion 
to quash, and plea in abatement may be disposed 
of on the merits without deciding w-hich, if any, of 
the pleadings properly raises the issues.'*® 

A motion to dismiss may be treated as a demur¬ 
rer only when the question presented thereby is 
purely one of law arising on the face of the rec¬ 
ord; and, when the court’s action on the motion 
may have as its basis something not showm by the 
face of the record, the motion cannot be so regard¬ 
ed.*® A motion to dismiss an information on the 
ground that the facts stated do not constitute a 
crime has been regarded as a demurrer to the in¬ 
formation.®® A motion to dismiss a complaint has 
been held to be equivalent to a motion to quash and 


only raises the question as to the sufficiency of the 
complaint itself.®^ A motion to dismiss an indict¬ 
ment and discharge accused made at the close of 
the state’s evidence is equivalent to a motion to di¬ 
rect an acquittal.®^ A motion to dismiss several 
counts of an indictment made at the beginning of 
a retrial is not equivalent to a motion in arrest of 
judgment.®® 

A motion for the inspection of the grand jury 
minutes may, under certain circumstances, be treat¬ 
ed as a motion to dismiss the indictment on the 
grand jury minutes.®* 

Time for objection generally. Where an indict¬ 
ment or information contains all the essential ele¬ 
ments of the offense, although imperfectly stated, 
the objection ordinarily must be made in limine.®® 
All objections to the sufficiency of an indictment,®® 


46. Tex.—Stephens v. State, 234 S. 
W. 540, 90 Tex-Cr. 245. 

47. Wliextt acensed has heexi s«iu 
taneed to death, court may treat 
plea in abatement as motion to 
quash where necessary to consid¬ 
eration of question on merits.—State 
V. Vines, 54 P.2d 826. 49 Wyo. 212. 
48* U.S.--U. S. V. Oharney, D.C. 

Mass., 50 F.Supp. 5SI. 

GoatentioxL that accusatioii. is iiu 
valid M based on evidence which 
accosed was compelled to give before 
grand Jury without first being ad¬ 
vised of his privilege against self-in- I 
crimination and informed that he | 
was suspected of offense charged j 
should be considered as to its sub-! 
stance, rather than its form, wheth- | 
er raised by motion to quash or by 
plea in abatement.—^People v. Clif¬ 
ford, 98 P.2d 272, 105 Colo. 316. 

49. Mo.—^Klrksville v. Gill, App., 
198 S.W. 178. 

50. N.Y.—People v. Rudnick, 19 N. 
B 2d 658, 280 N.Y. 5, affirming 7 N. 
Y.S.2d 849, 255 App.Div. 813. 

51. N.J.—State v. Spencer, 29 A2d 
398. 20 N.J.Misc. 487. 

58. N.J.—State v. Oliver, 130 A. 446. 
3 N.J.Misc. 1018, affirmed 134 A. 
9X9, 103 N.J.Law 306. 

63; U.S.—U. S. V. Kraut, D.CN.T., 
2 F.Supp. 16. 

54. N.Y.—People v. Sloane, 300 N.Y. 
3. 1032, 165 Mlsc. 444, modified on 
other grounds 4 N.Y.S.2d 784, 254 
App.Dlv. 780, affirmed 18 N.B.2d 
679, 279 N.Y. 724. 

55. U.B.—^Armstrong v. U. S., CC.A 
N.M., 65 F.2d 853. 

QaL—^People v. Burke, 70 P.2d 953, 
22 Cal.App.2d 280. 

Colo.—^Treece v. People, 40 P.2d 233, 

' 96 €^>lo.- 32—Critchfield v. People, 
19 P.2d 270, 91 Colo. 127—Comp¬ 


ton V. People, 268 P. 577, 84 Colo. 
106. 

Del.—State v. Marvel. 131 A 313. 3 
W.W.Harr. 102, affirmed Marvel v. 
State, 131 A. 317, 3 W.W.Harr. 110, 
42 A.L.R. 1058. 

Fla.—Sawyer v. State, 113 So. 736, 
94 Fla. 60, followed in Dwyer v. 
State. 116 So. 726, 95 Fla. 846— 
Fountain v. State, 109 So. 463, 92 
Fla. 262—Streeter v. State, 104 So. 
858, 89 Fla. 400—Capps v. State, 

! 100 So. 172, 87 Fla. 388. 

Ga.—^Harris v. State, 27 S.E.2d 61, 
69 Ga,App. 872—Jarvis v. State, 
App., 25 S.E.2d 100—Thompson v. 
State, 198 S.B. 805, 58 Ga.App. 452. 
Mo.—State v. Blanchard, 33 S.W.2d 
937, 326 Mo. 965. 

Tex.—Berry v. State, 249 S.W. 223, 

! 94 Tex.Cr. 3. 

31 C.J. p 793 note 77, p 794 note 98, 
p 871 note 31, p S74 notes 84, ! 

Objection on: • i 

Appeal or writ of error see Crim- ^ 
Inal Law § 1671. 

Motion for directed verdict, see 
Criminal Law § 1145 b. 

Motion for new trial see Criminal 
Law § 1430. 

Motion in arrest of Judgment see 
Criminal Law § 1533. 

Waiver of defects and objections see 
infra SS 301-31L 

Typogxaphical azxor in indictment 
should ordinarily be raised in motion 
to quash, not in arrest of Judgment. 
—Small V. State, 32 S.W.2d 860, 116 
Tex.Cr. 41. 

56. Ala.—^Jordan v. State, 1 So.2d 
591, 241 Ala. 125, 133 AL.R. 1335. 
Okl.—Ponkllla v. State, 99 P.2d 910, 
69 OkLCr. 31—Cerday v. State, 5 
P.2d 169, 52 OkLCr. 255. 

31 C.J. p 794 note 99. 

‘*The sufilclency of an indictment 
or information is to be determined 
from the face of the pleading, but 
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we cannot say that It is a constitu¬ 
tional right of the defendant to in¬ 
voke this rule at every stage of the 
proceeding and under every conceiv¬ 
able state of facts."—Magee v. Peo¬ 
ple, 245 P. 708, 709, 79 Colo. 328. 

XhipUcity 

(1) Objection on account of du¬ 
plicity must be made in limine. 
U.S.—Barnard v. U. S., C.aACal., 16 

P.2d 4'51, certiorari denied 47 S.Ct. 
575, 274 U.S. 736, 71 L.Bd. 1316, 
and Dunn v. U. S., 47 S.€t. 575, 
274 U.S. 736, 71 L.Bd. 1316. 

Colo.—Crltchfleld v. People, 13 P.2d 
I 270, 91 Colo. 127. 

La.—State v. Turner, 152 So. 667, 
178 La. 927. 

Tex.—Roberts v. State, 67 S.W.2d 
283, 125 Tex.Cr. 101—Meyer v. 

State, 299 S.W. 259, 108 Tex.Cr. 77 
—Truesdale v. State, 296 S.W. 320, 
107 Tex.Cr. 105—Lumus v. State, 
250 S.W. 425, 94 Tex.Cr. 191—Mel- 
ley V. State, 248 S.W. 367, 93 Tex. 
Cr. 522. 

31 C.J. p 794 note 99 [a]. 

(2) Advantage of duplicity In In¬ 
dictment must be taken before ver¬ 
dict. 

La.—State v. Clement, 7 So. 685, 42 
La.Ann. 583. 

Ter.—^Dellinger v. State, 28 S.W.2d 
537, 116 Tex.Cr. 480. 

(3) Motion to quash indictment 
for duplicity after conclusion of ev¬ 
idence is too late for consideration. 
-Meyer v. State, 299 S.W. 259, 108 
Tex.Cr. 77. 

(4) Motion in arrest of Judgment 
see Criminal Law S 1534. 

Where trial of orlminat charge 
wDl be lengthy, validity of indict¬ 
ment should be determined prior to 
trial.—^People v. McCann, 273 N.Y.S. 
839, 151 Mine. 792, affirmed 275 N. 
Y.5. 887, 242 App.Div. 515. 
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and objections based on the absence of any essen¬ 
tial preliminary proceeding,^7 should be made by 
proper motion, plea, or demurrer before pleading to 
the merits. However, where the indictment or in¬ 
formation does not state facts sufficient to consti¬ 
tute a public offense, in the absence of statute to 
the contrary objection usually may be taken at any 
stage of the proceeding,58 and the court must dis¬ 
miss the prosecution at any time when it is shown 
that the statute on which the indictment is based is 
unconstitutional.®^ 

§ 194. Statutory Provisions 

Objections to an indictment or Information must be 


made In the manner and within the time designated by 
statute. 

Objections to an indictment or information must 
be made in the manner and within the time pre¬ 
scribed by statute.50 Under various statutes objec¬ 
tions to the indictment on the ground of formal de¬ 
fects must be made at a certain time in a certain 
manner, and if not so made, they cannot afterward 
be insisted on,8i the enactment of such statutes 
is within the power of the state legislatures.®^ The 
statutes variously provide that such objections must 
be urged before plea,®® before the jury are sworn, 
or before going to trial.®® So, also, it is provided 
that certain objections must be raised by demur¬ 
rer,®® by motion to quash,®7 by plea in abatement,®® 


obBceae matters tbxong'li 

mails 

U.S.—Krause v. U. S., C.C.A,Md., 29 
F.2d 248. 

49 C.J. p 1196 note 1. 

67. U.S.—^U. S. V. Reilly, D.C.Pa., 30 
F.2d 866. 

Okl.—Rowland v. State, 129 P.‘2d 609, 
75 OklCr. 164—Sheller v. State, 62 
P.2d 105, 68 Okl.Cr. 204—Evlnger 

V. State, 45 P.2d 652, 57 Okl.Cr. 
63—^Ex parte Robinson, 41 P.2d 
127, 56 Okl.Cr. 404—^Bailey v. 
State, 30 P.2d 714, 5‘5 Okl.Cr. 349— 
Stewart v. State, 5 P.2d 174, 62 
Okl.Cr. 293—^Thornton v. State, 293 
P. 583, 49 OkLCr. 380, rehearing 
denied 295 P. 803, 49 OkLCr. 380— 
Callahan v. State, 376 P. 494, 42 
Okl.Cr. 425—Neff v. State. 264 P. 
649, 39 Okl.Cr. 133—Perry v. State, 
238 P. 229, 31 Okl.Cr. 250—Stamp¬ 
er V. State. 320 P. 67, 26 Okl.Cr. 
334. 

31 C.J. p 794 note 1, p 871 note 32. 
Irregularities in preliminary examin¬ 
ation or proceedings as ground 
for: 

Demurrer see infra S 222. 

Motion to Quash see infra $ 206. 
Plea in abatement see Criminal 
taw S 427 1) (2). 

ObJecttoxL that InfoxmatioiL was 
med without committiiig' magis¬ 
trate’s traascxipt can be made only 
by motion to set aside information 
before trl6.1 and not thereafter by 
habeas corpus.—^Ex parte Beckner, 
264 P. 633, 39 OkLCr. 185. 

58. Colo.—^Treece v. People, 40 P.2d 
233, 96 Colo. 32. 

Ill.—^People V. Novotny, 20 N.E.2d 
34, 371 Ill. 68. 

Miss.—^Reed v. State, 156 So. 650, 
171 Miss. 65. 

Old.—Ponkllla v. State, 99 P.2d 910, 
69 Okl.Cr. 31. 

Tex.—^Berry v. State, 249 S.W. 323, 
94 Tex.Cr. 3. 

59. Va.—^Pine v. Commonwealth, 93 
S.E. 652, 121 Va. 812. 

90. Iowa.—State v. Hawks, 239 N. 

W. 653, 218 Iowa 698, certiorari 


denied Hawks v. State of Iowa, 53 
S.Ct. 15, 287 U.S. 697, 77 UBd. 
620. 

Okl.—Norris v. State, 96 P.2d 540, 68 
Okl.Cr. 172. 

Or.—State v. Conklin, 84 P. 482, 47 
Or. 509. 

Statutory provisions for cure of de¬ 
fects and objections see infra §§ 
326-336. 

Waiver of defects and objections see 
infra §§ 301-311. 

91. Mass.—Commonwealth v. Sulli¬ 
van, 40 N.l?.2d 261, 311 Mass. 177. 

Or.—State v. Gauthier, 231 P. 141, 
113 Or. 297. 

Puerto Rico.—^People v. Paris, 26 
'Puerto Rico 103. 

31 C.J. p 795 note 5. 

AefoxB ohaage of ‘venue 
Tex.—White v. State, 128 S.W.2d 51, 
^ 139 Tex.Cr. 660, certiorari denied 
•White V. State of Texas, 60 S.Ct. 
170, 308 U.S, 608, 84 L.Bd. 608, va¬ 
cated 60 S.Ct. 706, 309 U.S. 631, 84 
.Li.Ed. 989, reversed on other 
grounds 60 S.Ct. 706, 309 U.S. 631, 
84 L.Ed. 989, rehearing denied 60 
S.Ct. 1032, 310 U.S. 530. 84 L.Ed. 
’l342, mandate conformed to White 

V. State. 141 S.W.2d 951, 139 Tex. 
Cr. 660—Shipman v. State, 266 S. 

W, 570, 98 Tex.Cr. 533. 

31 C.J. p 795 note 5 CbJ. 

92. Mass.—Commonwealth v. Wal¬ 
ton, 11 Allen 238, 

93. Iowa..—Parenti v. District Court 
of 'Adams County, 199 N.W. 259, 
198 Iowa 560, 

31 C.J, p 795 note 7. 

FartiQular objectioxis 

(1) Irregularities In forming 
grand Jury.—Parenti v. District 
Court of Adams County, supra. 

<2) Other objections see 31 C.J. p 
795 note 7 [a]. 

99. N.J.—State V. Callary, 159 A. 
161, 108 N.J.L&W 462, affirmed 164 
A 20, 110 N.J.Law 24—State v. 
Scott, 171 A 311, 12 N.J.M 1 SC. 278 
—State V. Bloom, 167 A *221, 11 
N.J.Misc. 522. 


Pa.—Commonwealth v. Speiser, 79 
Pa.Super. 469. 

Wis.—^Kushman v. State ex reL 
Panzer, 2 N.W.2d 862, 240 Wis. 
134. 

31 C.J. p 795 note 8. 

Objection to amendment made at tri¬ 
al 

Failure of accused, before Jury 
were sworn, to challenge the suffi¬ 
ciency of the indictment did not pre¬ 
clude attack on amendment, at the 
close of the state's main case, which 
I caused the Indictment to charge 
crime where none was previously 
charged.—State v. Quinn, 158 A 834, 
108 N.J.Law 467. 

95- Colo.—Critchfield v. People, It 
P.2d 270, 52 Idaho 151. 

IlL—People V. Cooper, 7 N.E.2d 882, 
366 Ill. 113, 110 AL.R. 223—Peo¬ 
ple V. Pamilio, 194 N.E. 926, 359 
Ill. 609—^People v. Glassberg, 158 
N.E. 103, 326 IlL 379. 

La.—State v. Williams, 159 So. 719, 
181 La. 470—State v. Tolett. 141 
So. 57, 174 La. 553. 

31 C.J. p 795 note 9. 

^'Before trial” means before plea to 
merits 

Ill.—Winship v. People, 51 Ill. 296. 

99. Cal.—People v. Shotwell, 27 Cal. 
394. 

Iowa.—State v. Hiatt, 1 N.W.2d 736. 
231 Iowa 643. 

Miss.—McQueen v. State, 109 So. 799, 
143 Miss. 787. 

Or.—State v. Briggen, 231 P. 125, 
112 Or. 681. 

S.D.—State v. Egan, 195 N.W. 642. 
47 S.D. 1. 

31 aJ. p 795 note 11. 

Statutory enumeration of grounds of 
demurrer see infra S 222. 

97. N.C.—State v. Wood, 95 S.BS. 
lO-SO, 176 N.C. 809. 

31 C.J. p 796 note 12. 

Statutory grounds for motion to 
quash see infra § 202. 

98. Ala.—Wimbush v. State, 186 So. 
146, 237 Ala. 163. 

31 C.J. p 795 note 13. 
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or by exceptions.®^ A motion to quash or set aside 
is said to be the exclusive method of raising the 
particular objections designated for it in the stat¬ 
utes.*^ 

Some statutes requiring generally that objections 
to an indictment or information appearing on the 
face thereof shall be taken by demurrer expressly 
except objections that the court is without juris- 
<iiction of the subject of the indictment or infor¬ 
mation, or that the facts stated do not constitute a 
public offense, and provide that these objections 
may be taken at the trial under a plea of not 
guilty.71 Under these statutes and exceptions there¬ 
to, an objection that the court lacks jurisdiction^^ 
or that the facts alleged do not constitute a public 
offense^® are properly raised by an objection to 
the introduction of any evidence; but w’here an 
objection is first made in this manner, it will be 
overruled if, by any intendment of presumption, the 
indictment or information can be sustained,and 
an objection for a defect of form, raised for the 
first time by an objection to the introduction of ev¬ 
idence, is too late.7® 

Under some statutes, objections other than those 
which are jurisdictional should be presented by spe¬ 
cial plea, motion, or demurrer before plea of not 
} guilty.7® A statute which provides that defects 
^ apparent on the face of the indictment must be tak¬ 
en advantage of by demurrer or motion to quash 
is to be construed as applying to formal defects 


only.*" Such a statute applies only to objections 
that appear on the indictment as it is found by the 
grand jury and not those that may be made appar¬ 
ent by some subsequent act of a clerical officer.*^® 
Under some statutes formal defects not affecting 
the substantial rights of accused cannot be urged at 
any time."® A statute providing that no indictment 
shall be deemed invalid for want of any averment 
not necessary to be proved will not, however, per¬ 
mit the omission of an essential averment which the 
state is not bound to prove in the first instance, but 
which is to be taken as true unless disproved.®® 
In the absence of a statute, it seems that formal 
defects may be urged at any time in case they arise 
from failure to comply with statutes enacted for the 
benefit of accused.®^ 

Under some statutes, if the indictment is defective 
in matter of substance, it can be questioned at any 
stage of the proceedings;®® but other statutes ex¬ 
pressly provide that all objections to the indict¬ 
ment relating to matters of substance as well as 
form which might be raised by demurrer must be 
so raised before the jury are sworn.®® 

Motion to strike. Where the statute permits ac¬ 
cused to file only a demurrer or plea, the sufficien¬ 
cy of an indictment or information cannot be reach¬ 
ed by motion to strike out portions thereof.®^ 
Where the statute requires that a fonner convic¬ 
tion or acquittal be raised by special plea, a motion 
to strike the allegation of the offense from the in- 


Plea in abatement see Criminal Law 
§ 427. 

69^ N.J.—State v. Sing Lee. 110 A. 

113, 04 NJ.Law 266. 

31 C.J. p 795 note 14. 

70, Iowa.—State v, BJmball, 29 
Iowa 267. 

31 C.J. p 796 note 15. 

7L Okl.—Rhodes v. State, 49 P.2d 
226, 58 OkLCr. 1—Jackson v. State, 
237 P. 129, 31 OkLCr. 30—Seay v. 
State, 233 P. 766, 29 OkLCr. 189 
—Stamper v. State, 220 P. 67, 25 
Okl.Cr. 324. 

31 C.J. P 796 notes 18, 19. 

TSt Idaho.—State v. McLoy, 184 P. 
470. 32 Idaho 450. 

Mont.—State v. Mjelde, 75 P. 87, 
29 Mont. 490. 

73. N.T.—^People v. Kupferman, 24 
N.T.S.2d 445, 175 Misc. 650. 
Okl.—WilUs V. State. 78 P.2d 840, 
64 Okl.Cr. 213—^Rhodes v. State, 49 
P.2d 226, 58 Okl.Cr. 1—Cerday v. 
State, 5 P.2d 169, 52 Okl.Cr. 255. 
31 q.|. p 796 note 21. 

Ohjaottaa lano ni rta to dentnxTeor 
OkL—Cerday State, 5 P.2d 169, 

52 OkLCr. 25lJ, j 


WheiL obJectioBL is sustained, no 
foxtiier proseciitio& oaa he cazzied 
on, unless the court so directs.— 
Cerday v. State, supra. 

74, Okl.—Cooke v. State, 12 P.2d 
244, 53 Okl.Cr, 348—^Henderson v. 
State, 6 P.2d 15. 52 OkLCr. 427— 
Brashears v. State, 259 P. 665. 
38 OkLCr. 176—McDermott v. 
State. 260 P. 810, 35 Okl.Cr. 416— 
Martin v. State. 250 P. 552, 35 OkL 
Cr. 248. 

31 C.J. p 796 note 22. 

75. Okl.—^Harrison v. State, 157 P. 
707. 12 OkLCr. 898. 

31 C.J. p 796 note 23. 

TR R.I.—State v. Smith, 72 A. 710, 
29 R.L 513. 

77. Mich.—^Merwin v. People, 26 
Mich. 298, 12 Am.R. 314. 

31 C.J. p 796 note 28. 

78. N.J.—State v. Unsworth, 88 A. 
1097, 84 N.J.Law 237, afflrmin^T 
86 A. 64, 84 N.J.Law 22. 

31 C.J. p 796 note 29. 

79. U.S.—Breese v. U. S., 33 S.Ct. 
1, 226 U.S. 1, 5T L.Bd. 97. 

31 C.J. p 796 note 80. 

Statutory provisions for cure of de¬ 
fects and objections see infra 5 
328. 


Sa Mo.—State v. Meek, 70 Mo. 356, 
36 Am.R. 427. 

81. Tenn.—^Medaris v. State, 10- 
Terg. 239. 

81 C.J. p 796 note 82. 

82: Tex.—^Hamilton v. State, 145 
S.W. 348, 65 Tex.Cr. 508. 

Statute zeanizlng’ ohjeetloiL h^oza 
Jury have been sworn does not pre¬ 
vent attack, after Jury have been 
sworn, on an indictment not chargr- 
in^ crime.—State v. White, 83 A.2d 
315, 130 N.J.Law 527, affirmingr 28 
A.2d 774, 129 N.J.Law 200—State v. 
Callary, 169 A. 161, 108 N.J.Law 462, 
affirmed 164 A. 20, 110 N.J.Law 24— 
State v. Scott, 171 A. 311, 12 N.J. 
Misc. 278. 

83. Iowa.—State v. Hawks, 239 N. 
W. 558, 213 Iowa 698, certiorarf 
denied Hawks v. State of Iowa, 
63 S.Ct. 15, 287 IJ.S. 597, 77 L.Bd. 
620—State v. Ostby, 210 N.W. 934, 
203 Iowa 333, amended and rehear¬ 
ing denied 212 N.W. 550, 203 Iowa 
833—State v. Gregory, 198 N.W. 68, 
198 Iowa 316. 

84. Or.—State v. Conklin, 84 P. 482, 
47 Or. 699. 
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formation is ineffective.®® However, under a stat- il actions shall govern, surplusage may be reached 
ute providing that, where no special provision has by a motion to strike.** 
been made, the rules of pleading and practice in civ- 

B. MOTION TO QUASH, DISMISS, OR SET ASIDE 


§ 195. Nature and Scope of Motion in General 

The scope of the motion to quash the indictment 
varies in different Jurisdictions; in some states it Is 
regarded as a demurrer. 

The scope of the motion to quash the indictment 
varies in different jurisdictions.®^ A motion to 
quash ordinarily presents a preliminary question of 
law;®® it is one of the steps authorized before a 
trial on the merits and the actual guilt or innocence 
of accused is not involved.®® According to some 
authorities a motion to quash is merely a demur¬ 
rer,®® or performs the office of a demurrer where 
the motion is general, without specifying the par¬ 
ticulars wherein the indictment or information is 
defective, it is in the nature of, and operates as, a 
demurrer.®® According to other authorities a mo¬ 
tion to quash is not to be considered as the equiva¬ 


lent of a demurrer.®® It has been regarded in sub¬ 
stance as a plea in bar.®^ The fact that an instru¬ 
ment is designated a motion to quash does not de¬ 
termine its real character.®® 

A motion to quash an indictment is not favored 
by the courts,®® and will not be sustained, unless the 
defect or imperfection complained of is of such na¬ 
ture as to tend to prejudice the substantial rights of 
accused on the merits.®*^ If the motion to quash 
comes from accused, more strictness is applied than 
if the application is by the prosecutor, for the rea¬ 
son that, if an indictment is quashed, the recogni¬ 
zance of accused is ineffectual.®® As a general rule 
an indictment which charges the higher offenses,®® 
such as treason,! or common-law felonies,® or other 
crimes which immediately affect the public at large,® 
such as perjury,4 will not be quashed, but accused 


85. Cal.—People v. Prank, 25 P.2d 
486. 184 CaLApp. 211. 

86. Ind.—Torphy v. State, 118 N.E. 
855, 187 Ind. 73, overruling Galla- 
her V. State. 101 Ind. 411. 

Surplusage in indictment or informa¬ 
tion see supra § 155. 

Amendment of indictment or infor¬ 
mation see infra §§ 228-238. 

87. W.Va.—State v. De Board, 194 S. 
K 849, 119 W.Va. 896. 

Plea in abatement distinguished see 
Criminal Law § 427 a. 

88. Tex.—Richardson v. State, 4 S. 
W.2d 79, 109 Tex.Cr. 148. 

Only such propositioxLS as raise 
clear points of law will be consid¬ 
ered by the court.—U. S. v. Grun- 
berg. C.C.Mass., 181 P. 137. 

Frovlnoe of Jury may not be in¬ 
vaded.—State v. Prater, 37 S.B. 933, 
69 S.C. 271—31 C.J. p 801 note 49. 

Whether probabilities of conviction 
would warrant expense of trying ao- 
oused under indictment charging il¬ 
legal possession and sale of nar¬ 
cotics after accused and another had 
been tried and discharged under 
another indictment, charging con¬ 
spiracy with reference to the same 
matters, was solely for United States 
attorney and could not be considered 
by district court in ruling on motion 
to dismiss indictment—^U. S. v. 
Singer, D.C.N.T., 43 P.Supp. 863. 

89. Tex.—Richardson v. State, 4 S, 
W.2d 79, 109 Tex.Cr. 148. 

Goes to sufficiency of indictment to 
charge offeime 

Ill.—People v. Pinkelstein, 23 N.B. 


2d 34, 372 Ill. 186. reversing 20 N.E. 
2d 290, 299 IlLApp. 363. 

90. Ga.—^Thomassen v. State, 22 Ga. | 
499—Daniel v. State, 108 S.E.2d 
80, 63 Ga.App. 12—Owens v. State, 
187 S.E. 890, 54 Ga.App. 47—Mc- 
Card V. State, 187 S.B. 860, 64 Ga. 
App. 339—Golden v. State, 165 S. 
B. 299, 45 Ga.App. 501—Tate v. 
State. 100 S.E. 766, 24 GaApp. 279. 

Demurrer see Infra |§ 219-227. 
Matters not apparent on face of rec¬ 
ord as ground for motion to quash 
see infra § 203. 

91. N.M.—State v. Davisson, 217 P. 
240, 28 N.ML 653, error dismissed 
Davisson v. State of New Mexico, 
46 S.Ct 229, 267 U.S. 674, 69 L.Ed. 
795. 

31 C.J. p 802 note 68. 

Bqiilvalent of demurrer 
U.S.—U, S. V. Slobodkin, D.C.Mass., 
48 P.Supp. 918. 

Motion is akin to a demurrer, in¬ 
deed, an informal demurrer, although 
not so Imperative as a demurrer in 
due form since the court may either 
act on the motion or require a regu¬ 
lar demurrer or plea in abatement 
to be filed.—Chairs v. State, 139 S. 
W. 711, 124 Tenn. 630. 

92. Ill,—People V. Lee, 190 N.B. 264, 
356 Ill. 294—^People v. Pox, 178 N. 
B. 907, 846 HI. 874—People v. Nel¬ 
son, 150 N.B. 686, 320 Ill. 273— 
People V. Munday, 127 N.B. 364, 
293 Ill. 191—^People v. Curtis, 233 
IlLApp. 18. 

W.Va.—State v. De Board, 194 S.E. 
849, 119 W.Va. 396. 
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Form and sufficiency of motion to 
quash see infra $ 200. 

93. U.S.—Johnson v. U. S., C.C.A. 
Cal., 59 P.2d 42, certiorari denied 
53 S.Ct 88, 287 U.S. 631, 77 LuEd. 
647. 

94. U.S.—^U. S. v. Oppenheimer, N. 
Y., 37 S.Ct. 68, 242 U.S. 85. 61 
L.Ed. 161, 3 A.L.R. 516—U. S. v. 
McConnell, D.C.Pa., 10 P.2d 977. 

95. Ark.—Ware v. State, 225 S.W. 
626, 146 Ark. 321. 

W.Va.—State v. Young, 97 S.E. 134, 
82 W.Va. 714. 

31 C.J. p 796 note 37. 

98. N.C,—State v. Davis, 164 S.E. 
737, 203 N.C. 13, 35, certiorari de¬ 
nied Davis V. State of North Car¬ 
olina, 53 S.Ct. 96, 287 U.S. 649, 
77 L.Bd. 561. 

31 C.J. p 797 note 38. 

97. Minn.—State v. Slocum, 126 N. 
W. 1096, 111 Minn. 328. 

Ohio.—Fisher v. State, 96 N.B. 808. 
84 Ohio St 360. 

98. Ark.—State v. Mathis, 3 Ark. 84. 

99. N.C.—State v. Davis, 164 S.E. 
737, 203 N.C. 13, 36, certiorari de¬ 
nied Davis V. State of North Car¬ 
olina, 53 S.Ct 95, 287 U.S. 649, 
77 L.Ed. 661—State v. Colbert 75 
N.C. 368. 

1. N.C.—State v. Colbert, supra. 

31 C.J. p 797 note 41. 

2. N.C.—State v. Colbeit, supra. 

31 aJ. p 797 note 42. 

3. N.C.—State v. Colbert supra. 

4. N.C.—State v. Colbert supra, 

31 C.J. p 797 note 47. 
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will be put to his remedy by demurrer or by motion 
in arrest of judgment or writ of error,^ unless the 
plainest grounds exist,® as where no judgment can 
be rendered on the indictment,^ or the court has no 
jurisdiction,® or no indictable offense is charged,® 
or w’here other remedies are inadequate.^® 

In some jurisdictions the statutes as to criminal 
procedure provide for no motion to quash but pro¬ 
vide for a motion to set aside the indictment for 
stated grounds, which has practically the same ef- 
fect,i^ although a motion to set aside an indictment 
is said to be in the nature of a plea in abatement.i^ 
A motion may be entertained to set aside a present¬ 
ment in the same manner as if it were an indict¬ 
ment.^® 


An indictment or presentment will not be quashed 
or set aside after a nolle prosequi has been entered 
to it.^^ 

§ 196. Discretion of Court 

A motion to quash an indictment or Information or- 
dinarily is addressed to the discretion of the court. 

A motion to quash or dismiss an indictment or in¬ 
formation ordinarily is addressed to the discretion 
of the court accused is not entitled to a quashal 
as a matter of right,unless otherwise provided 
by statute.^^ Under some statutes, accused may 
move to quash an indictment on certain grounds, 
such as the disqualification of grand jurors, as of 
right before arraignment and plea,^® the motion 


5. N.C.—state v. Davis, 164 S E 
737. 203 N.C. 13, 35, certiorari de¬ 
nied Davis V. State of North Car¬ 
olina, 53 S.a. 95. 287 U.S. 649. 77 
L.Ed. 561. 

31 C.J. P 797 note 48. 

6. N.C.—State v. Davis, supra. 

31 aJ. p 797 note 49. 

7- U.S.—U. S. v. Di^stin, C.C.Ohio, 
25 P.Ca8.No.l6,011, 2 Bond 332. 
31 C.J. p 797 note 50. 

8. Va.—Bell v. Commonwealth, 8 j 

Gratt 60D, 49 Va. 600. I 

31 C.J. p 797 note 51. 

9. Bell V. Commonwealth, supra. 

81 C.J. p 797 note 52. 

la U.S.--U. S. V. Kilpatrick. D.C.N. 
C., 16 F. 765. 

11. Okl.—^State v. Harris, 279 P. 

926, 44 OkLCr. 116, , 

31 C.J. p 797 note 54. 

12L Minn.—State v. Summerland, 193 
N.W. 699, 155 Minn. 395. 

31 C.J. p 797 note 55. 

Snhstltnte for plea la ahatement 
Minn.—State v. Gottwalt, 295 N.W. 
67, 209 Mmn. 4. 

13. N.Y.—^Matter of Gardiner. 64 N. 

T. S. 760, 31 Misc. 364, 14 N.T.Cr. 
519. 

14. U.S.—U. S. v. Hill, C.C.Va., 26 P. 
Cas.No.15,364, 1 Brock. 156. 

15. U.S.—Sherman v. U. S., C.C.A. 
Md., 80 P.2d 629—Hosier v. U. S., 
CC.A.La., 64 F.2d 657, certiorari 
denied 54 S.Ct. 100, 290 U.R 677, 
78 Ii.Ed. 584—Johnson v. U. S., C.C. 
A.Gal., 59 P.2d 42. certiorari de¬ 
nied 53 S.Ct. 83. 287 U.S. 631, 77 
Li.Ed. 547—Sconyers v. U. S., C.C. 
A.Tez., 54 P.2d 68, certiorari de¬ 
nied 52 S.Ct. 410, 285 U.S. 554, 76 
LEd. 943—Todd v. U. S., C.CJL 
Fla., 48 P.2d 530—^Luzenbersr v. 

U. S.. C.CJLW.Va., 45 P.2d 497. 
certiorari denied 51 S.Ct. 345, 283 

U. S. 820, 75 L.Bd. 1436—Bevington 

V. U. S., G.G.A.Iowa, 35 F.2d 584, 
certtorari denied 50 S.Ct 287, 281 
U.S. 721^ 74 UEd. 1140—Bamirez 


V. U. S., C.C.ACal., 23 P.2d 788— 
Nanflto V. U. S., C.Cj^Neb., 20 F. 
2d 376—Hill V. U. S.. C.C.A.Ark., 
15 F.2d 14—Gay v. U. S.. C.C.A. 
Fla., 12 F.2d 433, affirming, D.C, U. 
S. V. Gay, 2 P.2d 635, and cer¬ 
tiorari denied Gay v. U. S.. 47 S Ct 
98. 273 U.S. 705. 71 L.Ed. 849— 
Colbeck v. U. S.. C.aAIll., 10 P. 
2d 401, certiorari denied Hackethal 

V. U. S., 46 S.Ct. 471, 270 U. S. 663. 
70 L-Bd. 788. Colbeck v. U. S., 46 
S.Ct 474, 271 U.S. 662, 70 L.Bd. 
1138, and Lanham v. U. S., 46 S.Ct 
474, 271 U.S. 662, 70 L.Ed. 1138— 

U. S. V. Prankfeld, D.C.DC.. 38 
F.Supp. 1018—Stewart v. U. S., 
C.C.AMO.. 300 F. 769—U. S. v. 
Broude, D.C.Minn.. 299 P. 332— 
Lewis V. U. S., C.C.AMass., 295 
F. 441, certiorari denied 44 S.Ct. 
636, 265 U.S. 594, 68 L.Ed. 1197— 
Goodfriend v. U. S.. C.CA.Idaho, 
294 F. 148. 

Idaho.—State v. Taylor, 87 P.2d 454, 
69 Idaho 724. 

Ky.—Kidd v. Commonwealth, 16 S. 

W. 2d 769. 229 Ky. 87. 

Me.—State v. Haapanen, 149 A. 389, 
129 Me. 28. 

N.J.—State V. Garrison, 33 A2d 113, 
ISO N.J,Law 350—State v. Haimo- 
wicz, 17 A.2d 472, 125 N.J.Law 
526—State v. Ellenstein, 2 A2d 
454, 121 N.J.Law 304—State v. 

Berman, 199 A. 776, 120 N.J.Law 
381—State v. Vliet, 197 A. 894, 
120 N.J.Law 23—State v- Davidson, 
184 A. 330, 116 N-J.Law 326— 
State V. Then, 177 A 87, 88, 114 
N.J.Law 413, citing Cozpns Jnxis 
—State V. Simon, 174 A 867, 113 
N.J.Law 621, affirmed 178 A 728, 
115 N.J.Law 207—State v. Grover, 
139 A 417, 104 N.J.Law 10—State 

V. Juliano, 138 A 675. 103 N.J. 
Liaw 663—State v. Bove, 116 A 
766, 93 N.J.Law 350, affirmed 119 
A 926. 98 N.J.Law 676—State v. 
Lisena, 32 A2d 618, 21 N.J.Misc. 
180—State v. Stasak, 132 A 236, 
4 N.J.Misc. 127. followed State v. 
Kish, 132 A 236, 4 N.J.Mi8C. 129. 
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affirmed 135 A 920, 103 N.J.Law 
505. 

N.Y.—People v. Hmsman, 43 N.Y.S. 
2d 89. 

N.C.—State v. Switzer, 121 S.E. 43. 
187 N.C. 88. 

Pa.—Commonwealth v. Allison, 1 A. 
2d 920, 132 Pa.Super. 606—Com¬ 
monwealth v. Phillips, 20 Pa.Dist. 
& Co. 141, 28 LuzLeg.Reg. 19. 

Tex.—Lamb v. State, 265 S.W. 1635, 
98 Tex.Cr. 358. 

Wyo.—State v. Butler, 278 P. 563, 
40 Wyo. 404. 

31 C.J. p 797 note 58. 

Review of discretion see Criminal 
Law S 1862. 

Subsequent motioais 

(1) Filing of subsequent motions 
to quash indictment is for trial 
judge’s discretion.—State v. Horn. 
118 So. 884, 167 La. 190. 

(2) Fact that motion to quash in¬ 
dictments had already been made be¬ 
fore senior judge of Passaic quarter 
sessions did not render irregular the 
making and hearing of a second mo¬ 
tion before assc«siate judge of such 
court at time when prosecutor, with 
witnesses In court ready to proceed 
and notwithstanding earlier pending 
motions, moved trial of indictments. 
—State V. Davidson, 184 A 330, 116 
N.J.Law 326. 

16. N.J.—State V. Ellenstein, 2 A2d 
454, 121 N.J.Law 304. 

Vt.—State V. O’Brien, 170 A 98, 106 
Vt. 97. 

31 O.J. p 797 note 59. 

17. N.Y.—People v. Sloan, 24 N.Y.S. 
2d 381, 175 Misc. 618. 

Statute enumerating grounds as 
mandatory 

Provisions of statute providing in¬ 
dictment must be set aside where 
not found. Indorsed, and presented 
as prescribed by penal code are man¬ 
datory.—Husband v. Superior Court 
in and for Los Angeles County, 17 
P.2d 764, 128 CaLApp. 444. 
la N.C.—State v. Banner, 63 S.B. 
[ 84, 149 N.a 519. 
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thereafter being within the discretion of the judge 
until the jury are sworn to try the cause.^^ 

The discretion of the court is a judicial one to be 
exercised in accordance with established rules.^^ 
The court's discretion to grant a motion to quash 
is to be exercised only on the clearest and plain¬ 
est grounds,where it is convinced that harm has 
been done to accused by improper conduct that in¬ 
terfered with his substantial rights ;22 and, where 
the question is doubtful, the remedy njust be re- 
fused.22 The court should not exercise its discre¬ 
tion to quash when injustice may result to the state 
thereby and where a refusal to exercise it deprives 
accused of no substantial rights.24 In case no ir¬ 
regularity is shown, the court possesses no discre¬ 
tionary power to quash.25 

Under some statutory provisions which make it 
necessary to present certain objections by motion 
to quash or demurrer, it is no longer within the dis¬ 
cretion of the court to refuse to hear a legal objec¬ 


tion on a motion to quash; and, if heard, it must 
be decided according to fixed rules of law.26 

§ 197. Necessity of Custody or Appearance of 
Accused 

According to some authorities, a motion to quash 
will not be heard after forfeiture of the accused’s recog¬ 
nizance or when the accused is not In custody. 

It has been held that a motion to quash cannot 
be heard after forfeiture of accused's recogni- 
zance27 or, in the absence of statute,when ac¬ 
cused is not in custody,29 but as to the latter prop¬ 
osition, there is authority to the contrary.2<> Also, 
an indictment cannot be set aside on special ap- 
pearance.2i 

§ 198. On Motion of Prosecution or of Court 

The court on its own motion may quash an indictment 
which is clearly and fatally defective. 

Under the English practice, it was held that in 


Time for motion generally see In¬ 
fra § 199. 

19. N.C.—State v. Gibson, 20 S.E.2d 
51, 221 N.C. 252—State v. Beal. 
154 S.B. 604, 199 N.C. 278—State 
V. Gardner, 10 S.E. 146, 104 N.C. 
739. 

31 C.J. p 797 note 61. 

20. Pa.—Commonwealth v. Robert¬ 
son, 47 Pa. Super. 472—Common¬ 
wealth V. Schupp, 21 Pa.Dist 1088. 

21. N.J.—^Joseph L. Sigretto & Sons 

V. State, 24 A.2d 199,, 127 N.J.Law 
578—State v. Schlueter, 23 A.2d 
249, 127 N.J.L.aw 496—State v. 
Ellenstein, 2 A.2d 454, 121 N.J. 
Law 304—State v. Bradway, 190 A, 
778, 118 N.J.Law 17—State *v. Da¬ 
vidson, 184 A, 330. lie N.J.Law 
325—State v. Johnson, 81 A. 657, 
82 N.J.Law 320—State v. Helms, 
186 A. 463. 14 N.J.Misc. 564— 

State V. Acton, 152 A. 857, 9 N.J. 
Misc. 55—Conway v. State, 150 
A. 253, 8 N.J.Misc. 406. 

22. P€L—Commonwealth v. Brown- 
miller, 14 A.2d 907, 141 Pa.Super. 
107. 

23. Pa-—Commonwealth v. Viscount, 
179 A. 858, 118 Pa.Super. 595— 
Commonwealth v. Boyle, 14 Pa.Co. 
561. 

24. N.J.—State V. Davidson, 184 A. 
330, 116 N.J.Law 325—State v. Le¬ 
high Valley R. Co., 103 A, 685, 90 
N.J.Law 372. 

Constmotion of statute 
Whether or not reSnactment of 
section of insurance act prescribing 
penalty for violation of act and dis¬ 
tribution of penalties collected, with 
changes as to distribution of penal¬ 
ties collected, effected repeal of pro¬ 


visions making violation of act a 
misdemeanor was not a proper mat¬ 
ter for determination by court of 
quarter sessions on motion to quash 
Indictments.—State v. Davidson, 184 
A. 330, 116 N.J.Law 325. 

Insanity of aootised 
Where accused charged with as¬ 
sault in the first degree was confined 
to a state hospital because suffer¬ 
ing from dementia praecoz with 
criminalistic traits and after three 
years of confinement was still sub¬ 
ject to such mental disorder, a mo¬ 
tion for dismissal of indictment and 
discharge of accused was denied in 
the interests of public peace and 
safety.—^People v. Hinsman, 43 N.Y. 
S.2d 89. 

Where statute of limitations has 
run, court will not exercise its dis¬ 
cretion to quash indictment where 
objections to it are not weighty, 
but accused will be left to a demur¬ 
rer, motion in arrest, or writ of 
error.—State v. Brad way, 190 A. 778, 
118 N.J.Law 17. 

25. Pa.—Commonwealth v. New 
Bethlehem, 15 Pa.Super. 158. 

22. Mass.—Commonwealth v. Mc¬ 
Govern, 10 Allen 193. 

R.I.—State V. Smith, 72 A. 710, 29 R. 
I. 513, 526. 

27p Pa,—Commonwealth v. Hagger¬ 
ty, 8 Brewst. 285. 

31 CJ. p 798 note 72. 

2a Ind.—^Luther v. State, 27 Ind. 
47. 

31 C.J. P 798 note 73. 

29. U.S.—^U. S. V. Taylor, C.C.D.C., 
28 P.Cas.No.16,437, 4 Cranch C.C. 
731. 


Pa.—Commonwealth v. Peuersteln, 
98 Pa.Super. 201. 

Presence of accused at hearing of 
motion to quash see infra $ 214. 

It is wholesome praotioe to reftise 
to entertain motion to dismiss an in¬ 
dictment addressed to the court’s 
discretion, in instances where de¬ 
fendants have never been within the 
court’s jurisdiction.—^People v. Par¬ 
ker, 19 N.T.S.2d 1007, 174 Misc. 49. 

Where accused had successfully 
resisted efforts to bring him within 
court’s jurisdiction, a motion to dis¬ 
miss an indictment for kidnapping 
and second-degree assault on the 
ground that the overt acts alleged 
were identical with the acts alleged 
in the indictment in the federal court 
for conspiracy to transport a kid¬ 
napped person in interstate com¬ 
merce, under which accused had been 
convicted, was addressed to the 
court's discretion and would be de¬ 
nied without prejudice,—^People v. 
Parker, 19 N.Y.S.2d 1007, 174 Misc. 
49. 

Where confinement of accused in 
federal penitentiary made prosecu¬ 
tion in state court impracticable, if 
not impossible, the Indictment would 
not be dismissed for lack of pros¬ 
ecution,—^People V. Miro, 271 N.Y.S. 
341, 151 Misc. 164. 

30. Del.—State v. Morris, HoustCr. 
124. 

Iowa.—State v. Judkins, 206 N.W. 
119, 120, 200 Iowa 1234, citing Cor¬ 
pus Juxls. 

31. N.Y.—^People v. Equitable Gas- 
Light Co., 5 N.Y.S. 19, 6 N.Y.Cr. 

1 1S9. 
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some cases an indictment might be quashed on mo¬ 
tion of the prosecution as well as of accused, as 
where it was fatally defective or where two indict¬ 
ments were pending for the same offense; and 
where an indictment w'as clearly bad, the court 
might on its own motion refuse to try it.32 In this 
country the court may of its own motion quash an 
indictment which is clearly and fatally defective.^^ 
The dismissal of a count of an information, on mo¬ 
tion of the prosecuting attorney, is not an amend¬ 
ment thereof.^^ 

In some jurisdictions the statutes provide that the 
court may, either of its own motion, or on appli¬ 
cation of the prosecuting attorney, and in further¬ 
ance of justice, order an action, after indictment, to 
be dismissed.55 Under such statutes the indictment 
is dismissed as a whole; it cannot be dismissed as 


42 C.J.S. 

to one or more degrees and jurisdiction retained as 
to other degrees.^® 

§ 199. Time for Motion 

a. In general 

b. Statutory provisions 

a. In (General 

A motion to quash an indictment or Information 
must be seasonably made. 

A motion to quash an indictment or information 
must be seasonably made-^*^ While it has been stat¬ 
ed broadly that a motion to quash an indictment may 
be made at any time before verdict,38 it is variously 
held that a motion to quash, set aside or dismiss an 
indictment or information must be made before ar- 
raignment,39 or such motion to quash, set aside 


32. Tenn.—^Holder v. State, 227 S. 
W. 441, 143 Tenn. 229 

31 C.J. p 798 notes 77-80. 

33. Iowa.—State v. Judkins, 206 X. 
W. 119, 200 Iowa 1234. 

31 C.J. p 798 note 81. 

ZMsonisMl of InfotmatloiL 

In a prosecution for violating an 
ordinance requiring one to obtain 
a license in order to deal in the 
junk business In the town of Brat- 
tleboro. wherein accused was with¬ 
out counsel, the trial court in its 
discretion could have allowed ac¬ 
cused to withdraw plea of ‘"nolo con¬ 
tendere” and accused could then have 
demurred to. or moved to dismiss, 
the information because it was based 
on an invalid ordinance, and the 
court could have sustained demur¬ 
rer or granted the motion, and hence 
the court on its own motion was 
authorized to order the plea strick¬ 
en and to dismiss the information. 
—State V. Page, 24 A.2d 346, 112 Vt 
326. 

34b CaJ.—^People v. Danford, 112 P. 
474, 14 CaLApp. 442. 

35b Cal.—People v. Martin, 233 P. 

85, 70 CaLApp. 271. 

Minn.—State v. Kiewel, 207 N.W. 

646, 166 Minn. 302. 

N.Yw—^People v, Bdmondson, 4 N.T. 

S.2d 257, 168 Misc. 142. 

Okl.—^Adams v. State, 209 P. 189, 
21 Okl.Cr. 448. 

Nolle prosequi and discontinuance 
see Criminal Xjaw SS 456-465. 
IXonest labors of graxta jury and 
district attorney should not be light¬ 
ly set aside under court's statutory 
power to set aside indictments ”in 
furtherance of justice.”—^People v. 
y^Uliams. 249 N.T.S. 425, 140 Misa 

35. 

3 lft s i a jett<p> ^ court 

(1)'T&e dismissal of the indict¬ 
ment is in the discretion of the court. 


Cal.—People v. Martin, 233 P. 85, 
70 CaLApp. 271. 

N.Y.—People v. Williams, 249 N.Y.S. 

425, 140 Misc. 35. 

31 C.J. p 801 note 61 [b] (2). 

(2) Some opinions limit this dis¬ 
cretionary power to constitutional 
grounds.—People v. Winant, 53 N.Y. 
S. 695. 24 Misc. 361—People v. Wil¬ 
lis. 52 N.Y.S. 808, 23 Misc. 568. 5 
N.Y.Ann.Cas. 181, 13 N.Y.Cr. 255. 

(3) Others are to the effect that, 
if, on undisputed facts a prosecu¬ 
tion should fail, it should be dis¬ 
missed.—People V. Esposito, 194 N.Y. 
S. 326, 118 Misa 867. 

(4) Where it is almost Inconceiv¬ 
able that the trial jury would not 
discharge accused, the Indictment 
will be dismissed.—^People v. Wil¬ 
liams, supra. 

Complainants’ mere change of mind 
is insufficient cause for setting aside 
indictment.—^People v. Williams, su¬ 
pra. 

'Where indictment on its face does 
not set forth a crime, it may be dis¬ 
missed by the court on its own mo¬ 
tion in furtherance of Justice.—^Peo¬ 
ple V. Edmondson, 4 N,Y.S.2d 257, 
168 Misc. 142. 

Dlsnilssal of indictment because of 
insanity and confluement of ao- 
oused 

N.Y.—People V. Steurle, 12 N.Y.S.2d 
453—People v, Cote, 12 N.Y.S,2d 
451—People v. Bdsali, 12 N.Y.S.2d 
449, 171 Misc. 277. 

State cannot be estopped by unau¬ 
thorized acts of its ofllcers in dis¬ 
missing indictment.—State v. E^ewel, 
207 N.W. 646, 166 Minn. 302. 

36. Cal.—^People v. Superior Court in 
and for Alameda County, 259 P. 
943, 202 Cal. 165. 

37. U.S.—Nations v. U. S., C.C.A. 
Mo., 52 P.2d 97. 
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Mass.—Commonwealth v. Coshnear, 
194 N.E 900, 289 Mass. 516. 

Va.—^Pflaster v. Commonwealth, lil 
S.B. 115, 149 Va. 457. 

Discretion of court as affected by 
time of motion see supra § 196. 
Time for objecting to indictment 
or information generally see su¬ 
pra §§ 193, 194. 

Time for motion to quash for irreg¬ 
ularities In composition and organ¬ 
ization of grand Jury see infra $ 
207. 

Waiver of defects and objections see 
infra SS 301-3X1. 

Must be made promptly 
Pa.—Commonwealth v. Haines, 57 Pa- 
Super. 616. 

Objection to mere irregularity 
must be made in apt time.—People 
V. Novotny, 20 N.E.2d 34, 371 Ill, 
58. 

On learning of anything which 
wonld vitiate Indictment accused 
must promptly move to quash.— 
Friscia v. U. S.. C.C.A.Fla., 63 P.2d 
977, certiorari denied 53 S.Ct 797, 
289 U.S. 762, 77 L.Ed. 1605. 

Motion made after lapse of sever¬ 
al years is too late.—^U. S. v. Breese, 
D.aN.C., 172 P. 765. 

Motion held timely 
Mo.—^State v. Trout, App., 274 S.W. 
1097. 

Xf verbal motion is made in prop¬ 
er time with agreement to reduce it 
to writing and later file it, the fact 
that It is died after the time allowed 
for making the motion does not af¬ 
fect the situation.—Shipley v. State, 
208 S.W. 342, 84 Tex.Cr. 278. 

38. Xn. discretion of court 

N.C.—State v. Sheppard, 1 S.E 879, 
97 N.C. 401. 

39. Kan.—State v. Pryor, 37 P. 169, 
53 Kan. 657. 

N.Y.—^People v. Parmer, 87 N.E, 467, 
ie4 N.T. 251. 
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or dismiss must be made at arraignment,40 or before 
plea,^^ or before the jury are sworn,42 or before 
trial,43 or before submission of the case to the ju- 
jy 44 In some courts the practice has obtained of 
quashing after the jury are sworn.45 For certain 
grounds, however, a motion to quash may be enter¬ 
tained at any time before verdict,46 as where a lack 
of jurisdiction is apparent,47 or grounds are urged 
which would be suflScient in arrest of judgment, such 
as that the indictment does not charge facts to con¬ 
stitute a crime.48 A motion comes too late after 
verdict,43 or after entry of judgment,®*) and after 
plea and judgment the ruling on the motion is not 
subject to exceptions,®! although it has been stated 
that a motion to dismiss an information on the 
ground that it fails to charge a crime may be made 
at any time.®^ 


The grant of a new trial does not authorize a mo¬ 
tion to quash which had not been made in proper 
time,®3 although it has been held that an indictment 
which does not charge an indictable offense may be 
quashed even after accused has been tried and the 
jury have disagreed.®4 

Court rides requiring a motion to quash to be 
made wdthin a certain time must be complied with,®® 
although counsel for the defense w'ere not retained 
until the time had nearly expired.®® 

After death of accused, A motion to dismiss an 
indictment for murder will be denied when made 
after accused has been convicted and the death sen¬ 
tence executed.®^ 

Withdrawal of plea. The court in its discretion 
may, as considered in Criminal Law § 421, permit 


40. Ariz.—Quen Gucy v. State, 181 
P. 175, 20 Ariz. 363. 

N.T.—People v. Baultable Gas Itlght 
Co.. 5 N.Y.S. 19, 6 N.Y.Cr. 189. 

41. U.S.—Sherman v. U. S., C.C.A. 
Md., 80 P.2d 629. 

Ala.—^Wlmbush v. State, 186 So. 146, 
237 Ala. 153—Bell v. State, 149 So. 
687. 227 Ala. 264. 

Cal.—^People v. Kellogg. 57 P.2d 1305. 

6 Cal.2d 448—People v. Linton, 283 
P. 389. 102 Cal.App. 608. 

Colo—People v. Pontucclo, 215 P. 
145, 73 Colo. 288. 

Fla.—La Barbara v. State, 8 So.2d 
662, 150 Fla. 676. 

Ill—People V. Brlckey, 178 N.E. 483, 
846 Ill. 273. 

Kan.—State v. Finney, 40 P.2d 411, 
420, 141 Kan. 12, Quoting Corpiis 
Jnxis. 

Mass.—Commonwealth v. Lombardo, 
170 N.E. 813, 271 Mass. 41—Com¬ 
monwealth V. Homer, 127 N.B. 617, 
235 Mass. 526. 

Neb—Lindley v. I?tate, 221 N.W. 706,1 
117 Neb. 597. 

N.C.—State v. Gibson, 20 S.E.2d 51, 
221 N.C. 252—State v. LInney, 194 
S.E. 470. 212 N.C. 739—State v. 
Beard, 178 S.B. 242, 207 N.C. 673. 
Okl.—Callahan v. State, 276 P. 494, 
42 Okl.Cr. 425. 

81 CJ. p 798 note 89, p 871 note 32 
Cc]. 

UotioxL is in time when made be¬ 
fore pleading to indictment 
III.—Marsh v. People. 80 N.E. 1006, 
226 Ill. 464. 

N.C.—State v. Davis, 164 S.R 732, 
203 N.C. 47, certiorari denied Da¬ 
vis V. State of North Carolina, 53 
S.Ct 91. 287 U.S. 646, 77 L.Bd. 668. 
After accused pleaded not guilty 
and several court terms ^psed, mo¬ 
tion to Quash an Indictment because 
it contained Joinder of separate fel¬ 
onies may be overruled.—^Pflaster v. 
Commonwealth, 141 S.E. 115, 149 Va. 
457. 


A2. U.S.—Sherman v. U. S.. C.C.A. 
Md., 80 P.2d 629—^Armstrong v 
U. S., C.C.AN.M.. 65 P.2d 853. 
Mich.—People v. Oaks. 231 N.W. 557, 
251 Mich. 253. 

Mo.—State v. Baumann, 1 S.W.2d 
168. 

ICotloxui made before impaneling 
of Jury to Quash defective counts are 
timely and should be granted.—^Lis- 
kowitz V. State, 282 N.W. 103, 229 
Wis. 636. 

43. Pa.—Commonwealth v. Williams, 
12 PaDist. & Co. 423. 

31 C.J. p 798 note 90. 

Motion filed on day case was call¬ 
ed for trial was properly denied 
where defendants failed to explain 
the delay or show that no compe¬ 
tent evidence was submitted to the 
grand Jury.—Friscla v. U. S., C.C.A. 
Fla, 63 P.2d 977, certiorari denied 
53 S.Ct 797, 289 U.S. 762, 77 L.Ed. 
1605. 

Motion on day case was set for 
trial to Quash the indictment was 
properly denied, where no diligence 
was shown to have the grand Ju¬ 
rors present to testify in support of 
the charge that the indictment was 
returned through coercion.—Sharp v. 
State, 3 S.W.2d 23, 175 Ark. 1083. 

Motion after several witnesses 
had been examined is too late.— 
Cody V. U. S., C.C.A.Wash., 73 F.2d 
180. 

Motion after case for prosecution 
has been closed is not timely.—Sher¬ 
man V. U. S., C.C.A.Md., 80 F.2d 
629. 

44. Ga—^Thomasson v. State, 22 Ga 
499. 

46. Md.—State v. Williams, 5 Md. 
82. 

46. N.C.—State v. Sheppard, 1 S.E. 

879, 97 N.C. 401. 

31 C.J. p 799 note 95. 
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47. N.C.—State v. Benthall, 82 N.C. 
664. 

31 C.J. p 799 note 96. 

48. U.S.—Cohn v. U. S., N.Y., 258 F. 
355, 169 C.C.A 371. 

N.Y.—People v. Winner, 30 N.Y.S. 

64, 80 Hun 130, 9 N.Y.Cr. 289. 

31 C.J. p 799 note 97. 

49. N.C—State v. Barbee, 93 N.C. 
498. 

31 C.J. p 799 note 99. 

Motion not made until after plea, 
trial, and conviction was not time¬ 
ly.—People V. Millman, 10 N.W.2d 
885, 306 Mich. 182. 

60. N.Y.—People v. Nitzberg, 47 N. 
B.2d 37, 289 N.Y. 523. 

31 C.J. p 799 note 1. 

61. Me.—State v. Bamea 29 Me. 
561. 

62. N.Y.—People v. Lee, 272 N.Y.S. 
817, 151 Misc. 431. 

53. Mass.—Commonwealth v. Fitch¬ 
burg H. Co., 126 Mass. 472. 

Pa—Commonwealth v. Schupp, 21 
PaDlst. 1088. 

Motion made prior to third trial 
Where accused had gone through 
two trials, a motion to Quash made 
prior to the third trial, nearly four 
years after the indictment had been 
filed, was properly denied.—Nations 
V. U. S., C.C.A.MO., 52 P.2d 97. 

54. Pa—Commonwealth v. Barber, 
46 PaDist & Co. 620. 

56. Pa—Commonwealth v. Boyle, 
165 A. 621, 108 PaSuper, 598— 
Commonwealth v. Stiver, 32 Pa 
Dist & Co. 319—Commonwealth v. 
Levy, 17 Lanc.L.Rev. 103—Com¬ 
monwealth V. Brinnick, 4 Sch.Reg. 
292. 

561. Pa—Commonwealth v. Licvy, 17 
LanaL.Hev. 103. 

67. N.Y.—^People v. Rogas, 291 N. 
Y.S. 848, 161 Misc. 32. 
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a plea to be withdrawn to allow^ a motion to quash, 
a withdrawal in some jurisdictions being held nec¬ 
essary,^® although in others the motion may be 
made without withdrawal.^® Where no objection 
was made to the filing of a motion to quash an in¬ 
dictment after the entry of a plea of not guilty, the 
motion has been treated as filed by leave of court.®® 
The filing of a motion to quash, with the permis¬ 
sion of the court, after a plea of not guilty, has 
been held to operate as a withdrawal of the plea,®i 
but the opposite view has also been maintained.®- 

t>. Sta;tiitory Provisions 

A motion to quash an indictment or information must 
he made within the time designated by statute. 

A motion to quash or set aside an indictment or 
information must be made within the time pre¬ 
scribed by statute.®® Under the statutes it is fre¬ 
quently provided that a motion to quash, set aside, 
or dismiss must be made before plea or demurrer,®^ 
or before arraignment,®® or at arraignment,®® or 


before change of venue,®^ or before trial,®® or be¬ 
fore the jury are sworn.®® Failure to discover the 
grounds in time to move in proper course may in 
some cases authorize the motion to be made later ;70 
but accused must have exercised reasonable dili¬ 
gence to ascertain the facts.'^^ Where it is im¬ 
possible to make the motion at the time stated in 
the statute, a motion at the earliest opportunity is 

held sufficient.72 

IVithdrazval of plea. It has been held that the 
court may permit a plea to be withdrawn and the 
motion made,^® and even that accused has a right 
to withdraw his plea for this purpose.'^^ On a 
second trial, accused, if he desires to move to quash, 
must ask leave to withdraw a plea made at the first 
trial.^® The withdrawal of the plea, when permit¬ 
ted for another purpose, will not authorize a mo¬ 
tion to quash.*^® Moreover, it has been held that 
the statutory time for a motion to quash the indict¬ 
ment cannot be enlarged by accused’s withdrawal of 
his plea.77 


58. Cal.—People v. Dean, 290 P. 

595, 107 Ga].App. 338. 

Colo.—Cntchfleld v. People, 13 P.2d 
270, 91 Colo. 127. 

Ill.—People V. Bnckey, 178 N.B. 483, 
346 Ill, 273—People v. Green, 161 
N.E. S3, 329 Ill. 576—People v. 
Smith, 149 N.B. 3, 318 Ill, 114— 
People V. Henley, 254 IlLApp. 199. 
-X.J.—State V. Schlueter, 23 A. 2d 
349, 127 K.J.Law 496—State v. 

Lambertino, 180 A. 426, 13 N.J. 
Misc. 687. 

31 C.J. p 799 note 11. 

After being* permitted to withdraw 
plea of not guilty, motion to set 
aside information is in time,—Wil¬ 
liams V. State, 270 P. 862, 41 Okl. 
Cr. 189. 

.59. Mass.—Commonwealth v. Chap¬ 
man, 11 Cush. 422. 

Va.—^Richards v. Commonwealth, 81 
Va. 110. 

31 C.J. p 799 note 12. 

60. Mass.—Commonwealth v. Bailey, 
85 N.E. 857, 199 Mass. 583. 

61. Mich.—Mentor v. People, 30 
Mich. 91. 

62. Mo.—State v. Reeves, 10 S,W. 
841, 97 Mo. 668, 10 Am.S.R. 349— 
State V. Bishop, 22 Mo.App. 433. 

63. Or.—State v. Gauthier, 231 P. 
141, 113 Or. 297. 

Waiver of defects and objections see 
infra §S 301-311. 

M. Ohio.—City of Cincinnati v. 
Schill, 180 N.E. 645, 125 Ohio St 
57. 

31 CJ. p 799 note 17. 

Before or ‘with filing of demurrer or 

Idea 

Utah.—State v. Gorham, 48 P.2d 
447, 87 Utah 86. 


65. La.—State v. White, 101 So. 136, 
136 La. 770. 

31 C.J. p 799 note 18. 

Where aoctuied rednested arraign¬ 
ment ‘Without prejudice and accused 
was so arraigned, a motion to quash 
the information was not untimely 
under statute because made after ar¬ 
raignment.—State V. Barbee, 175 
So. 50. 187 La. 529. 

66. Cal.—People v. Darden, 261 P. 
1045, 87 Cal.App. 181—People v. 
Magee, 213 P. 513, 60 Cal.App. 459. 

Ky.—^Anderson v. Commonwealth, 
166 S.W.2d 30, 291 Ky. 727—Robin¬ 
son V. Commonwealth, 149 S.W.2d 
502, 286 Ky. 838—Salyers v. Com¬ 
monwealth, 118 S.W.2d 208, 274 
Ky. 284—Brannon v. Common¬ 
wealth. 286 S,W. 785, 215 Ky. 689. 
Or.—State v. Gauthier, 231 P. 141, 
113 Or, 297. 

31 C.J. p 799 note 18. 

87- Tex.—^Adamson v. State, 171 S. 
W.2d 121, 146 Tex.Cr. 570—White 
v. State, 128 S.W.2d 51, 139 Tex.Cr. 
660, certiorari denied White v. 
State of Texas, 60 S.Ct. 170, 308 
U.S. 608, 84 L.Ed. 508, vacated 60 
S.Ct. 706, 309 U.S. 631, 84 L.Ed. 
989, reversed on other grounds 60 
S.Ct. 706, 309 U.S. 631, 84 L.Ed. 
989, rehearing denied 60 S.Ct 1032, 
310 U.S. 530, 84 L.Bd,’ 1343, man¬ 
date conformed to White v. State, 
141 S.W.2d 951, 139 Tex.Cr. 660— 
Shipman v. State, 265 S.W. 570, 
98 Tex.Cr. 533. 

31 C.J. p 799 note 19. 

68. Defect apparent on face of bill 
of information may be taken advan¬ 
tage of at any time before a trial 
of the case is had on its merits.— 
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State V. Croal, 5 So.2d 16, 198 La, 
820. 

69. Miss.—Wampold v. State, 155 
So. 360, 170 Miss. 732. 

N.J.—State V. Scott, 171 A. 311, 12 
N.J.Misc. 278—State v. Stasak, 132 
A. 235, 4 N.J.Misc. 127, followed in 
State V. Kish, 132 A. 236, 4 N.J. 
Misc. 129, affirmed 135 A. 920, 103 
N.J.Law 505. 

Formal and apparent defects 

Mass.—Commonwealth v. Haydock, 
190 N.E. 37, 286 Mass. 47—Com¬ 
monwealth v. Markarian, 145 N.R 
305, 250 Mass. 211. 

31 C.J. p 799 note 20. 

Where there is no jury, a motion 
made at the end of the state’s case 
is too late.—State v. Bloom, 167 
A. 221, 11 N.J.Misc. 522. 

70. La.—State v. Strickland, 6 So. 
471, 41 La.Ann. 513. 

71. Ala.—^Moorer v. State, 22 So. 
692. 115 Ala. 119. 

La.—State v. Leftwich, 15 So. 411, 
46 La.Ann. 1194. 

31 C.J. p 800 note 27. 

72. La.—State v. Collins, 21 So. 86, 
48 La.Ann. 1454—State v. Taylor, 
10 So. 203, 43 La.Ann. 1131. 

73. Nev.—State v. Collyer. 30 P. 891, 
17 Nev. 276. 

Withdrawal of pleas generally see 
Criminal Law § 421. 

74. Iowa.—State v. Hale, 44 Iowa 
96. 

75. Mont—State v. McCaffery, 40 P. 
63, 16 Mont. 33. 

78. Minn.—State v. Dick, 50 N.W. 
362, 47 Minn. 875. 

77. Ky.—Taylor v. Commonwealth, 
90 S.W. 581, 28 Ky.L. 819. 
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§ 200. Form and Sufi&ciency of Motion 

A motion to quash an indictment or information 
must allege such facts as constitute grounds for setting 
aside the accusation. 

A motion to quash or set aside an indictment is 
properly overruled where the facts alleged, even if 
proved to be true, are not sufficient to show that the 
motion should be sustained.78 It has been held that 


a motion to quash must specify distinctly the de¬ 
fects in the indictment,or in the procee^ngs pre¬ 
liminary thereto,^® and show the connection of the 
%vTong done accused in the preliminary proceedings 
with the finding of the indictment,*^ and that the 
assignment of specific grounds in a written motion 
to quash is a waiver of other grounds but other 
authorities hold that a general motion to quash need 


78, XJ.S.—^U. S. V. Anthracite Brew¬ 
ing Co., D.C.Pa,, 11 F.Supp. 1019. 

Ya.—Clark v. Commonwealth, 189 S. 
B. 143, 167 Va. 472—^Patterson v. 
Commonwealth, 123 SB. 667, 139 
Va. 5S9, error dismissed 46 S.Ct. 

349, 270 U.S. 632, 70 L.Ed. 771. 

31 C.J. P 800 note 29. 

Where motloii to quash indictment 
misstates charge made, motion may 
properly be overruled.—Taylor v. U. 
S., C.C.A.Ga., 80 F.2d 604, certiorari 
denied 66 S.Ct. 603, 297 U.S. 708, 
80 LuBd. 995. 

79. U.S.—Ginsberg v. U. S., C-C.A. 
Tex., 96 F.2d 433. 

Fla,—^Whitman v. State, 122 So. 
567, 97 Fla. 988- 

La.—State V. Rosborough, 101 So. 
413, 156 La. 1049. 

Md.—^Delbert v. State, 133 A. 847, 
160 Md. 687. 

Miss.—Wampold v. State, 155 So, 

350. 170 Miss. 732. 

Ohio.—^Ingham v. State, 172 N.B. 401, 
35 Ohio App. 311. 

W.Va.—State v. De Board, 194 S.E. 

349, 119 W.Va. 396. 

W’yo.—State V. Skinner, 230 P. 537, 
538, 32 Wyo. 120, citing Corpus Ju¬ 
ris. 

31 C.J. p 800 note 30. 

Grounds must he presented in mo¬ 
tion 

Okl.—People v. Damazoni, 223 P. 

1003, 65 OkLApp. 252. 

Affidavit 

Where accused filed a motion to 
quash the affidavit as a whole, but 
did not point out any defect in any 
count, there was no error in over¬ 
ruling it.—^Boyd V. State, 143 N.E. 
355, 195 Ind. 213. 

Certainty required in stating offense 
in indictment 

Motion to quash indictment need 
not be framed with greater certainty 
than is necessary in stating offense 
in indictment—Groenendyk v. State, 
161 N.B. 730, 197 Ind. 697. 

Statement of grounds held sufficient 

(1) Motion to quash indictment 
for failing to support child for rea¬ 
son that indictment did not charge 
that child was living in state was 
sufficient.—Groenendyk v. State, su¬ 
pra. 

(2) Where the motion to quash an 
Information alleged that it was 
vague and Indefinite and did not 
mform accused of the charge he was 


called on to meet, it was sufficient 
to raise the question whether a 
charge in the alternative that ac¬ 
cused possessed and operated an in¬ 
toxicating liquor still *‘or" some ves¬ 
sel, etc,, was a good charge.—State 
V. Fletcher, Mo.App., 257 S.W. 158. 
Statement of grounds held 
dent 

(1) Mere statement that indict¬ 
ment is bad for ‘^other grrounds ap¬ 
parent” is too general.—Whitman v. 
State, 122 So, 567, 97 Fla. 988. 

(2) Motion to quash affidavit on 
ground that act under which accused 
was being prosecuted was unconsti¬ 
tutional, void, and of no effect, not 
indicating in what respect it was un¬ 
constitutional, or whether it violated 
the state or federal Constitution, 
was too vague, and not entitled to 
notice.—State v. Ellington, 96 So. 
529, 153 La. 676. 

(3) Where a motion to quash an 
indictment for duplicity was aimed 
at an indictment as a whole for 
charging three distinct offenses in 
three separate counts, the ques¬ 
tion of whether one of the counts 
was duplicitous was not properly be¬ 
fore the court.—Wimberley v. State, 
262 S,W. 787, 95 Tex.Cr. 102. 

(4) Other cases see 31 C.J. p 800 
note 30 [a], [d]. 

Statement of oonolusions 

(1) The motion should state tacts 
and not mere conclusions.—Shreve 
V. U. S., C.C.A.Ariz„ 77 P.2d 2, cer¬ 
tiorari denied 66 S.Ct. 380, 296 U. 
S. 664, 80 L.BCL 466—Cox v. Vaught, 

C. C.A,OkL, 62 F.2d 562—Colbeck v. 
U. S., C.C.A.I11., 10 F.2d 401, certio¬ 
rari denied Hackethal v. U. S., 46 S. 
Ct 471, 270 U.S. 663, 70 L.Ed. 788, 
Colbeck V. U. S., 46 S.Ct. 474, 271 
U.S. 662, 70 L.Ed. 1138, and Lan- 
ham V. U. S., 46 S.Ct 474, 271 U.S. 
662, 70 L.Bd. 1188—U. S. v. Keller, 

D. C.Mlch., 288 F. 204. 

(2) Assignment to rejecting mo¬ 
tion to quash indictment for want 
of evidence before grand jury was 
without merit where motion stated 
conclusions on mformation and be¬ 
lief.—^Luxenberg v. U. S., C.C,A.W. 
Va., 46 F.2d 497, certiorari denied 61 
S.Ct. 846, 288 U.S. 820, 76 L.Ed. 1486. 

(8) Averments on information and 
belief that government attorneys 
presented Irrelevant testimony to 
grand Jury, advised grand Jury con- 
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ceming the law, and acted improper¬ 
ly in obtaining indictment were in¬ 
sufficient to support motion for in¬ 
quiry concerning irregularities, and 
such motion would be stricken.—^U. 
S. V. American Medical Ass'n, D.C. 

D. C., 26 F.Supp. 429. 

Pailixre of indictment to carry 
proseenting attorney’s attestation on 
its reverse side renders it fatally 
defective on motion to quash, but 
such motion must specifically point 
out such defect.—State v. De Board, 
194 S.B. 349, 119 W.Va. 396—State 
V. Jarrett, 194 S.B. 1, 119 W.Va. 432. 
Orounds prescribed by statute 

(1) Where the grounds for the 
motion are prescribed by statute, see 
infra § 262, the motion must specify 
the statutory causes relied on.—Scott 
V. State, 96 NCe 126, 176 Ind. 382— 
Edington v. State, 166 N.B. 300, 89 
Ind.App. 596. 

(2) The motion is sufficient if it 
is in the language of the statute, and 
it is not necessary to support the 
motion by memoranda, or other 
pleading, specifying the defect in 
the affidavit or indictment.—^Lynn v. 
State, 193 N.EL 380, 207 Ind. 398, 
followed in Maveety v. State, 194 N. 
B. 329, 207 Ind. 710—Robinson v. 
State, 113 N.E. 306, 185 Ind. 119. i 

(3) Where the statutory ground 
that the facts stated do not consti¬ 
tute a public offense is stated in the 
motion, it is sufficient without filix^ 
with the motion a memorandum of 
reasons why the indictment, informa¬ 
tion, or affidavit fails to state facts 
sufficient to constitute a public of¬ 
fense.—^McDaniels v. State, 113 N. 

E. 1004, 185 Ind. 245. 

(4) Where the motion is based 
on statutory ground of uncertainty, 
accused may point out alleged un¬ 
certainty on face of indictment or 
affidavit, although different uncer¬ 
tainty or none at all was pointed 
out in motion.—Lynn v. State, 193 
N.E. 380, 207 Ind. 393, followed in 
Maveety v. State, 194 N.B. 329, 207 
Ind. 710. 

80. Cal.—^People v. Chober, 157 P. 

533, 29 CaXApp. 627. 

Okl.—Reed v. Territory, 98 P. 583, 1 

OkLCr. 431, 129 Ain.S.R. 861. 

8L N.T.—^People v, Katzenstein, 128 

N.T.S. 478, 70 Misc. 185. 
sa. Ill.—^People V. Link, 6 N.B,2d 

201, 865 Ill. 266, affirming 282 111. 
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not specify the grounds,*^ and that it is not neces¬ 
sary to point out defects in the affidavit on which an 
information is based.®^ A general motion which 
does not specify any particulars wherein the indict¬ 
ment or information is defective raises only ques¬ 
tions as to defects of substance.®^ The fact that 
the facts do not constitute an offense has been held 
a sufficient statement of a ground for quashing,®® 
but there is authority to the contrary-®^ A motion 
on the ground that the facts stated do not consti¬ 
tute a public offense has also been held to raise the 
question whether all the ingredients of the crime 
are present, but not whether details, not of the sub¬ 
stance of the offense, are present.®® A motion based 
on a misnomer should state accused’s true name.®® 
All grounds of objection must be stated in a single 
motion.®® 

Statutory' requisites as to the form and mode of 
presenting a motion to quash must be observed;®^ 
but a motion to quash on statutory grounds need 
not follow the language of the statute in stating the 
grounds.®® Where accused’s knowledge or lack of 
knowledge is a material fact, it must be shown in 
the motion.®® 


Oral or written motion, A motion to quash an 
indictment together with the reasons therefor should 
be in writing, and filed at the time the motion is 
made in court.®^ However, in some cases an oral 
motion may be made.®® The motion must be in 
writing when a written motion is required by stat¬ 
ute.®® 

Verification. When required by statute the mo¬ 
tion must be duly verified.®'^ Where the motion is 
based on matters in pais, of which accused has per¬ 
sonal knowledge, it should be sworn to by accused,®® 
although the oath is not required by statute.®® 

Striking out parts of motion. Portions of a mo¬ 
tion to quash an indictment may be stricken out 
where they are irrelevant, impertinent, and imma- 
terial.i 

§ 201. Grounds 

A motion to quash an Indictment ordinarily must be 
founded on defects which would render erroneous a 
judgment against accused. 

In the absence of statute specifying the grounds 
for a motion to quash, ordinarily it must be found¬ 
ed on defects which would render erroneous a judg- 


App. 520, certiorari denied Link v. 
People of State of Illinois, 58 S. 
Ct. 0, 302 U.S. 690, 82 L.Ed, 533— 
People V. Bain, 195 N.E. 42, 359 
Ill. 455, reversing 274 llhApp. 215 
—People V. Pox, 178 N.R 907, 346 
Ill. 374—People v. Strauch, 153 
IlLApp. 544. 

Sefsxidairts, wbo failed to all^rs 
tliat mnlfeixdictty of oonnts xeadared 
it Impossible to prepare fox trial, 
could not complain that number of 
charges overwhelmed them.—^People 
V. Bain, 196 N.E. 42, 359 IlL 455, 
reversing 274 Ill.App. 215. 

acotioii to gnash indletmeiLt as in¬ 
sufficient for failing to ohargo the 
means by which the homicide was 
committed, setting up no facts con¬ 
troverting the averment that the 
means were unknown, raised only the 
legal question whether such indict¬ 
ment met the constitutional require¬ 
ment of informing accused of the 
nature of the charge.—Walker v. 
State, 251 S.W. 235, 94 Tex.Cr. 414. 
83. Del.—State v. McDaniel, 54 A. 
1056, 20 Del. 96. i 

Ind.—^Dyer v. State, 85 Ind. 525 
—Davis V. State, 69 Ind. 130. 

85. 111.—^People V. Brosnan, 193 N. 
B. 708, 361 IlL 546—People v. Lee, 
X90 N.R 264, 356 Bl. 294—People 
V. Pox, 178 N.B. 907, 346 IlL 374— 
People V. Nelson, 150 N.E. 686, 320 
m 278—People v. Munday, 127 
N.B. 364, 293 IIL 191. 

8^’ Mol—^te V. Wfeeks, 77 Mo. 496. 
31 C.J. p S(N) irote 36. 


87. Iowa.—State v. Maurer, 7 Iowa 
406. 

sa Kan.—State v. Toliver, 202 P. 
99. 109 Kan. 660. 

89. Tex.—^Bddison v. State, Cr., 73 
S.W. 397. 

31 C.J. p 800 note 39. 

90. P€L—Commonwealth v. Haines, 
57 Pa.Super. 616. 

31 C.J. p 800 note 40. 

9L Okl.—State v. Barnett. 69 P.2d 
77, 60 OkLCr. 365—Thornton v. 

State, 293 P. 583, 49 OkLCr. 380, 
rehearing denied 295 P. 803, 49 
OkLCr. 380—^Barnes v. State, 286 
P. 21. 46 OkLCr. 449. 

31 C.J. p 800 note 43. 

Gk>od faith. 

When required by statute, the mo¬ 
tion must allege that accused is 
acting in good faith.—State v. Jack- 
son, 48 P.2d 861, 67 Okl.Cr. 277— 
Brown v. State, 254 P. 113, 36 Okl. 
Cr. 293—Hodge v. Territory, 69 P. 
1077, 12 OkL 108. 

98. Tex.—^Ferguson v. State, 189 S. 
W. 271, 80 Tex.Cr. 388. 

9a OkL—^Fooshee v. State, 108 P- 
654, 8 OkLCr. 666. 

31 C.J. p 800 note 45. 

94. Pa.—Commonwealth v. Allen, 24 
Pa.Co. 65. 

Txifll court may disregard umslgBed 
motion to quash information.—Cain 
V. State, Ajk., 173 S.W.2d 1015. 
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95. Where isidiotment is so defec¬ 
tive that Judgment on it would be 
arrested, that is, the defect appears 
on the face of the record, it may 
be quashed on oral motion.—Gilmore 
V. State, 45 S.B. 226, 118 Ga. 299— 
Daniel v. State, 10 S.B.2d 80, 68 Ga. 
App. 12. 

9a Colo.—^Perch v. People, 74 P.2d 
712, 101 Colo. 471—Critchfield v. 
People, 13 P.2d 270, 91 Colo. 127. 
Okl.—State v. Jackson, 48 P.2d 861, 
57 Okl.Cr. 277. 

Tex.—Meyer v. State, 299 S.W. 259, 
108 Tex.Cr. 77. 

97. Okl.—State v. Jackson, 48 P.2d 
861, 67 OkLCr. 277—Thornton v. 
State, 293 P. 683, 49 OkLCr. 380, 
rehearing denied 295 P. 803, 49 
OkLCr. 380—^Barnes v. State, 286 
P. 21, 46 Okl.Cr. 449—^Brown v. 
State, 264 P. 113, 36 Okl.Cr. 293. 

9a Fla.—Johns v. State, 197 So. 
791, 144 Fla. 256—State ex rel. 
Hancock v. Liove, 197 So. 684, 143 
Fla. 883. 

ICotioiL signed by cotinsal and 
sworn to on information and belief 
is insufficient when the allegations 
relate to matters within knowledge 
of accused and not within knowledge 
of counseL—State ex reL Hancock 
V. Love, supra. 

99. Fla.—Johns v. State, 197 So. 791, 
144 Fla. 256. 

L H.S.—U. S. V. Frankfeld, D.CD. 
i a, 38 P.Supp. loia 
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mcnt against accused on the indictment.^ An indict¬ 
ment may be quashed or dismissed for lack of ju¬ 
risdiction of the court to try the case.3 

On the other hand, it has been held that matters 
subsequent to the finding of the indictment cannot 
be urged by motion to quash.^ Various particular 


matters have been held not to constitute grounds for 
quashing or dismissing an indictment.5 Thus it has 
been held that it is no ground for quashing the in¬ 
dictment that in transferring it from one court to 
another the number on it was changed,6 or that the 
foreman of the petit jury wrote on the face of the 


a, U.S.—U. S. V. Pond, C.C.Mass., 
27 F.Cas.No.16,067, 2 Curt 265. 

Pa. —Commonwealth v. Snavely, 24 
Pa.Dist. 1116. 

31 C.J. P 800 note 47. 

Statutory grounds see infra § 202. 

“An indictment may be quashed 
for any reason which would render 
ineffective a trial had upon the ac¬ 
cusation as formulated. If any fact 
or facts appear which would make 
it improper to enter judgment upon 
a verdict found at such trial or 
would afford ground for reversal of 
such judgment, such facts will war¬ 
rant quashing the indictment**—^U. 
S. V. Prankfeld, D.C.D.C., 38 P.Supp. 
1018, 1019. 

Where govermuent is without 
proof to make a subxnisslble case, 

the court will dismiss the indict¬ 
ment.—U. S. V. Haskins, D.C.Mo., 40 
F.Supp. 219. 

Beath of homicide victim after lapse 
of year and day 

(1) In prosecution for murder un¬ 
der short form of indictment, ac¬ 
cused, on motion to quash the in¬ 
dictment, is entitled to show that 
victim did not die within a year 
and a day after being shot by ac¬ 
cused, and on such showing was en¬ 
titled to a judgment quashing the 
indictment, since in the absence of 
statutory definition murder is de¬ 
fined according to the common law 
which does not impose criminal re¬ 
sponsibility for a death which oc¬ 
curs more than a year and a day 
after infliction of fatal injury.— 
State V. Moore, 199 So. 661, 196 La. 
617. 

(2) Necessity that victim die with¬ 
in year and day see Homicide § 12. 

3. Fla.—State v. McLain, 8 So.2d 
392, 150 Fla. 592. 

N.C.—State v. Beasley, 180 SE. 598, 
208 N.C. 318—State v. Rawls, 166 
S.E. 332. 203 N.C. 436. 

Jorlsdiotion of court to which prose- 
outiou transferred 
An Irregularity going to the juris¬ 
diction of the court to which the 
prosecution is transferred is ground 
for quashing.—Cobb v. State, 102 S. 
W. 1161, 61 Tex.Cr. 464—31 CJ. P 
801 note 51. 

4 . N.J.—State v. Bossone, 96 A. 969, 
88 N.J.Law 45. 

31 C.J. p 801 note 50. 

5. U.S.—U. S. V. Agresti, D.C.N.T., 
39 F.Supp. 16,' affirmed, C.C.A., 130 
B'.2d 152. 


Ala,—Orr v. State, 183 So. 445, 236 
Ala. 462. 

N.J.—State V. Bloom, 167 A. 221, 11 
N.J.MIsc. 622. 

Pa.—Commonwealth v. Honus, 21 Pa, 
Dist. & Co. 42. 33 Sch.Leg.Rec. 180 
—Commonwealth v. McDermott, 19 
Pa.^)ist. & Co. 2o2. 

Tex.—Jones v. State. 94 S.W.2d 448, 
130 TexCr. 419. 

Death of judge after indictment 
found 

Where during first week of regular 
term of circuit court', which convened 
on first Monday in November, 1939, 
accused was indicted and arraigned 
on charge of murder, and, on second 
Monday of term, circuit judge died 
without having signed any minutes 
of court for preceding week, and on 
following Tuesday and Wednesday 
mornings clerk entered orders on 
minutes adjourning court from day 
to day, and succeeding judge ap¬ 
pointed by governor thereafter ap¬ 
proved and signed minutes of term 
as kept by clerk, denial of accused’s 
motion to quash indictment on 
ground that state did not have a 
valid indictment on which accused 
would be tried, because succeeding 
judge was without authority to sign 
minutes of court’s business which 
transpired prior to day on which he 
assumed duties of office, was prop¬ 
er.—Grant v. State, 197 So. 826, 189 
Miss. 341. 

Xndictments oaamot be quashed be¬ 
cause of public seutimeat or excite, 
meat because open crime has been 
committed and gone unpunished, or 
because newspapers or Individuals 
have denbunced crime or Individuals 
charged therewith.—^People v. Loon¬ 
ey, 145 N.B, 366, 314 Ill. 160. 

Sefusal to assigu case to another 
member of court for trial, where 
president judge instructed grand 
jury to make investigation into tax 
collector’s shortage and thereafter' 
directed district attorney to submit 
indictment to grand jury, did not 
require quashing of Indictment— 
Commonwealth v. Hackney, 178 A. 
417, 117 Pa,Super. 519. 

Time of organisattoa of court 
Court properly refused to quash 
indictment on ground court was or¬ 
ganized* before 11 o’clock at begin¬ 
ning of term in which indictment was 
found.—McNutt V. State, 121 So. 432, 
23 Ala,App. 43, certiorari denied 121 
So. 435, 219 Ala. 116. 

Tact that there was uo spedflcatlou 
of any offense on the docket was no 
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ground for quashing indictment— 
State V. Cook, 22 S,C.L, 234. 

Fact that minutes of testimony 
before grand jury were not attached 
to and returned with Indictment was 
not ground for dismissal of indict¬ 
ment where it appeared that mo¬ 
tion referred to fact that certain 
witnesses were twice called to give 
their testimony before grand jury, 
but that minutes as to only one ex¬ 
amination were returned—State v. 
Davis, 297 N.W. 274, 230 Iowa 309, 
certiorari denied 62 S.Ct. 799, 315 
U.S. 814, 86 L.Ed. 1212. 

Pact that state had elected to 
stand on one of several counts only 
is not ground for motion to quash 
indictment.—Salinas v. State, 18 S. 
W.2d 663. 113 Tex.Cr. 142. 

Pact that use of ma-li was harm, 
less, or that use had no connection 
with any scheme to defraud is no 
ground to quash indictment in pros¬ 
ecution for using the mails to de¬ 
fraud.—^U. S. V. Felnberg, D.C.N.Y., 
60 F.Supp. 976, affirmed, C.CA., 140 
P.2d 692, certiorari denied 64 S.Ct. 
943. 

Whether accused had gained 
munity by reason of his testimony 
on trial of third person for another 
offense will not be determined by 
county court on motion to dismiss 
the indictment, but time and place 
for determining question of immuni¬ 
ty are on trial of indictment.—Peo¬ 
ple V. Weinstein, 18 N,T.S.2d 707, 
173 Misc. 909. 

Xudlotments for violation of price 
regulations 

(1) Assertion that accused had no 
notice of revised maximum price reg¬ 
ulation promulgated under Emergen¬ 
cy Price Control Act prior to offenses 
charged is not a ground on which in¬ 
dictment for willful violation of reg¬ 
ulation may be quaahed.—^U. S. v. 
Fnedman, D.C.Conn., 50 F.Supp. 584. 

(2) Fact that one of maximum 
price regulations on which indict¬ 
ments charging violations of Emer¬ 
gency Price Control Act were made 
had been superseded by another reg¬ 
ulation prior to return of indict¬ 
ment did not require quashing of in¬ 
dictment, where superseding regular 
tion could be considered as a con¬ 
tinuation of the old regulation.—^U. 
8. V. Armour & Co. of Delaware, D.C. 
Mass., 50 F.Supp. 347. 

6. Tex.—Gtonzales v. State, 277 S^W. 

124, 102 T6x.Cr. 103. 
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indictment that accused was guilty as charged.*^ 
It is no ground for quashing an indictment that a 
certified copy had not been served on accused, or 
that the presentment of the indictment had not been 
entered on the minutes of the court.® The fact that 
the sheriff did not forthwith serve the jury list on 
accused, as required by statute, is not ground for 
quashing the indictment, in the absence of show¬ 
ing that the sheriff entirely failed in that duty, or 
what delay, if any, occurred.® It is not proper to 
set aside an indictment because the person who act¬ 
ed as district attorney had no po'wer so to act, the 
indictment being the act of the grand jury, whose 
duties do not cease because there happens to be no 
prosecuting attorney.^® An indictment being pre¬ 
sented, received by the court, and entered on the 
minutes, remains pending until it is tried by the 
court or dismissed by the district attorney; so that 
it is no ground for quashing it that, accused not 
having been arrested, it was placed on the retired 
docket to be brought forward on the trial docket 
when accused should be arrested.ii A release of 
accused from criminal liability given by the pres¬ 
ent prosecutor in a former proceeding where the 
position of the parties was reversed is not ground 
for quashing an indictment for another offense not 
a part of the transaction involved in the first pro- 
ceeding.12 An accusation will not be dismissed on 
the ground that it appears from the opening state¬ 
ment of the prosecuting attorney that no crime was 
committed.^® 

An information will not be quashed because the 
complaint was not attached to the information.^^ 


The fact that the prosecuting attorney filed in court 
a "statement of reasons in law for not filing an in¬ 
formation,” which was afterward withdrawn, does 
not require the quashing of an information there¬ 
after filed under order of court on the ground that 
the prosecuting attorney lost all jurisdiction to pro¬ 
ceed in the case unless ordered to do so by the 

court.i5 

Failure to order or furnish bill of particulars. 
An indictment will not be quashed because of the 
refusal of the court to order a bill of particulars, 
but it has been held that the failure of the prose¬ 
cuting attorney to comply with an order requiring 
a bill of particulars is a sufficient reason to dis¬ 
miss the indictment. 

Failure to prosecute others. An indictment will 
not be quashed because other persons were not in¬ 
dicted.^® Thus an indictment for conspiracy will 
not be quashed because others might have been, but 
were not, indicted and might be called as witness- 
es,i® although it has been stated that a motion to 
quash is the proper remedy of an accused in a con¬ 
spiracy prosecution, who deems himself prejudiced 
because ope named as a conspirator was not made a 
defendant.®® 

Matters of defense ordinarily are not grounds for 
quashing an indictment.®^ 

Prejudice of the trial judge is not a ground for 
dismissing an indictment.®® 

Variance between accusation and proof. A vari¬ 
ance between the indictment, information, or affi- 


7. Lau—State v. Henry, 3 So.2d 104, 
197 I^a. 999. 

8. Teac.—Johnson v. State, 131 S.W. 
1085, 60 T€X.Cr. 305. ’ 

9. Ala.—^Ham v. State, 105 So. 390, 
21 Ala.App. 103. 

10. Teac.—State v. Gonzales, 26 Teac. 
JL97. 

11- Tex —^Allen v. State, 138 S.W. 
693, 62 TexCr. 557. 

12. Pa.—Commonwealth v. Keegran, 
70 Pa.Super. 436. 

13. Ga.—Sugrsrs V. State. App., 25 
S.R2d 532. 

14. Tex—^Hodgres v. State. 140 S.W. 
2d 179, 139 TexCr. 274. 

15. Utah.—State v. Ovez*son, 185 P. 
364, 55 Utah 230. 

16. Pa.—Commonwealth v. Allison, 
1 A-2d 920, 132 Pa.Super. 606— 
Commonwealth v. O’Malley, 81 Pa. 
Super. 100. 

17- N.Y.—^People v. Gaydica, 203 N. 

Y.S. 243. 122 Misc. 31. 

18. IJa-—5tate v. Glaser, 162 So. 622, 
182 La. 787. 


19. U.S.—Hosier v. U. S., C.C.A.La., 
64 P.2d 657, certiorari denied 64 
S.Ct 100, 290 U.S. 677, 78 L.Bd. 
684—U. S. V. Hosier, I).C.La., 50 
P.2d 971. 

IlL—People V. Link. 282 Ill.App. 520, 
affirmed 6 N.B.2d 201, 3§5 Ill. 266, 
certiorari denied Link v. People 
of State of Illinois, 68 S.Ct. 9. 302 
U.S. 690, 82 L.Ed. 533. 

20. HI.—People v. Link, 6 N.E.2d 
201, 365 111. 266, affirming: 282 111. 
App. 520, certiorari denied Link v. 
People of State of Illinois, 58 S. 
Ct. 9, 302 U.S. 690, 82 L.Ed. 533. 

2L Pa,—Commonwealth v, Momingr- 
star, 82 Pa.Super. 425—Common¬ 
wealth V. Walls, 59 Montgr.Co. 91. 
Former Jeopardy see infra § 204. 
IflCaxltal coerdoii. 

In order to take advantage of de¬ 
fense of marital coercion, proper 
procedure is to plead coercion and 
reauest instructions, and motion to 
quash indictment therefor is proper¬ 
ly overruled.—State v. Weeden, 114 
So. 604, 164 La. 71S. 


Bes Judicata 

(1) Whether Judgment of acquittal 
on trial under an indictment charg¬ 
ing possession of tax-unpaid alcohol 
established defense of **res Judicata” 
in subsequent prosecution under an 
indictment charging sale of tax-un¬ 
paid alcohol could not be determined 
on motion to dismiss indictment, and, 
hence, motion would be denied with 
leave to renew on the trial.—^U, S. v. 
Dockery, D.C.N.Y., 49 F.Supp. 907. 

(2) Where first indictment against 
accused charged with conspiracy in 
bankruptcy and with concealment 
of assets was dismissed after open¬ 
ing by United States attorney, but 
before swearing of any witness or 
before accused’s attorney opened his 
case to. Jury, second indictment 
charging same offenses was not sub¬ 
ject to motion to quash on ground 
that matters contained therein had 
been adjudicated.—^U. S. v. Agresti, 
D.C.N.Y., 39 F.Supp. 16, affirmed, CS. 
C.A., 130 P.2d 152. 

22. U.S.—Walker v. U. S., C.C«A 

Wash., 116 F.2d 458. 
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davit and the proof ordinarily is not ground for 
quashing the accusation.23 However, it has been 
held that, where an agreed statement of facts, which 
is in effect a bill of particulars, is inconsistent with 
the material allegations of an information, the in¬ 
formation will be quashed,24 and that an informa¬ 
tion should be dismissed where there is a variance 
between its allegations and the proof.25 

§ 202. - Statutory Specification or Re¬ 

striction of Grounds 

In some Jurisdictions the statutes specifying the 
grounds on which an indictment or information may be 
quashed, set aside, or dismissed are deemed to be ex¬ 
clusive. • 


In various jurisdictions, statutes provide that an 
indictment or information may be quashed, set aside, 
or dismissed on certain enumerated grounds.^® Of 
the grounds enumerated, some may apply only in 
the case of an indictment, while others may be con¬ 
fined to an information.27 

The specific grounds enumerated by statute have 
been held to be exclusive of all others.28 There is 
authority, however, that the statutor}' grounds are 
not exclusive and such statutes are not exclu¬ 
sive of constitutional grounds,^® and do not curtail 
the power of the court to prevent oppression or per- 
secution.2i 

Where the statute requires that certain objections 


23 . Ga.—^Daniel v. State, 10 S.E.2d 
80, 63 Ga.App. 12—Golden v. State, 
165 S.E. 299, 45 Ga.App. 501. 

Ind.—Johnson v. State, 155 N.E. 196, 
199 Ind. 73. 

Md.—^Deibert v. State, 133 A. 847, 150 
Md. 687. 

S.C.—State V. Prater, 37 S.E. 933, 

59 S.C. 271. 

Variance between accusation and 
preliminary complaint see infra 
§ 211 . 

VaxiaiLce as to name 

(1) Variance between name of in¬ 
jured party alleged in indictment 
and proof must be raised by objec¬ 
tions to testimony and a claim of 
insufficiency of proof and not by mo¬ 
tion to quash indictment.—Johnson 
V. State, 71 S.W.2d 280, 126 Tex.Cr. 
856. 

(2) Motion to quash indictment for 
alleged variance between Lizzie 
Reinhardt, the actual name of hom¬ 
icide victim, and Lizzie Reinhart, the 
name alleged in indictment was prop¬ 
erly denied, since the two names 
were “idem sonans,” sounding the 
same.—^Reese v. State, 151 S.W.2d 
828. 142 Tex.Cr. 254. 

24. N.H.—State v. Langley, 26 A 
2d 368. 92 N.H. 136. 

28. N.T.—^People v. Berkey, 9 N.Y. 
S.2d 263, 169 Misc. 905. 

28. Cal.—^Husband v. Superior Court 
in and for Los Angeles County, 
17 P.2d 764, 128 Cal.App. 444. 
Minn.—State v. Lane, 263 N.W. 608, 
195 Minn. 887. 

Mont.—State ex rel. Juhl v. District 
Court of First Judicial Dist. in and 
for Jefferson County, 84 P.2d 979, 
107 Mont. 309, 120 AL.R. 353. 
N.T.—People v. Foster. 42 N.Y.S.2d 
831—People v. Taffer, 11 N.Y.S.2d 
58, 170 Misc. 688—People v. Roth, 
220 N.Y.S. 167, 128 Misc. 550. 

Okl.—State v. Barnett, 69 P.2d 77, 

60 Okl.Cr. 355. 

S.D.—State v. Johnson, 217 N.W. 205, 
52 S.D. 273. 

31 C.J. p 801 note 61. 


27« S.D.—State v. Johnson, supra. 
When not ‘*fonnd,” “indorsed,** and 
“presented” as prescribed 
A statute providing that an “in¬ 
dictment or information” must be 
set aside when it is not “found, in¬ 
dorsed, and presented or filed, as 
prescribed in this title,” applies to 
an indictment only and not to an in¬ 
formation.—State V. Johnson, supra. 

28. Arlz.—Pray v. State, 106 P.2d 
500, 56 Arlz. 171—^Pfeiffer v. State, 
278 P. 63, 35 Ariz. 321. 

Ark.—Collins v. State. 143 S.W.2d 1, 
200 Ark. 1027—Matz v. State, 116 
S,W.2d 604, 196 Ark. 97—Yelving- 
ton V. State, 276 S.W. 353, 169 
Ark. 498. 

Cal.—People v. Thomas, 285 P. 870, 
104 Cal.App. 392—People v. Mit- 
sunaga, 266 P. 1020, 91 Cal.App. 
298—People v. CoUins, 212 P. 701, 
60 Cal.App. 263. 

Idaho.—State v. Hunt, 62 P.2d 1372, 
57 Idaho 122—State v. Arregul, 254 
P. 788, 44 Idaho 43. 62 AL.R. 463. 
Ind.—Bottorfl v. State, 156 N.E. 656, 
199 Ind. 540. 

Iowa.—State v. Manley, 196 N.W. 724, 
197 Iowa 46. 

N.D.—State v. Walla, 224 N.W. 211, 
57 N.D. 726. 

Tex.—^West v. State, 6 TexApp. 486. 
Utah.—State v. Rutledge, 227 P. 479, 
63 Utah 546. 

31 C.J. p 801 note 61, p 805 note 39 
—28 C.J. p 794 note 37. 

Oronnds not authorized 

(1) Granting prosecutor leave not 
to file an information, and discharg¬ 
ing accused without prejudice before 
filing an information in the district 
court, were not grounds for motion 
to quash an information.—State v. 
Wilson, 243 P, 869, 41 Idaho 616. 

(2) That the indictment fails to 
comply with rules in criminal plead¬ 
ing is not ground for quashing, un¬ 
der Burns St.Annot.l914 § 2065, Acts 
1905, c 169 § 194.—Post v. State, 150 
N.R 99, 197 Ind. 193. 

(3) That the amended affidavit 
states offenses not charged by the 
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original, and was not made by the 
same person, is not ground for 
quashing it under Burns SLAnnot. 
1914 § 2065.-Tow v. State, 151 N.R 
697, 198 Ind. 263. 

(4) Where defendants were indict¬ 
ed at a special term, under Crawford 
& M.Dig. §§ 2211-2217, enacted to 
prevent mob violence or lynching, 
the indictments were not subject 
to motion to quash for want of or¬ 
der by the judge transmitted to the 
clerk and by him entered ten days 
before the term, setting out that 
there was some person confined in 
the Jail who might be tried on 
some criminal charge and naming 
the party, the act under which the 
indictments were returned provid¬ 
ing for a procedure entirely differ¬ 
ent from that under §§ 2218-2223, re¬ 
lating to the holding of special terms 
to try persons in jaiL—Bettis v. 
State, 261 S.W. 46, 164 Ark. 17. 

(5) Other grounds.—State v. Hi¬ 
att, 1 N.W.2d 736, 231 Iowa 643— 
State V. Hiatt, 1 N.W.2d 734, 231 
Iowa 655. 

31 C.J. p 801 note 61. 

29. Minn.—State v. Gottwalt, 295 
N.W. 67, 209 Minn. 4. 

31 C.J. p 801 note 63 [a]. 

30. N.Y.—People v. Gaydica, 203 N. 
Y.S. 243, 122 Misc. 31. 

Tex—Juarez v. State, 277 S.W. 1091, 
102 TexCr. 297. 

31 C.J. p 801 notes 62, 61 [b] <1). 
Compulsory examination of accused 
by grand jury see infra S 209 b. 
Equal protection of law in selection 
of grand jury see infra § 207 d. 

31. N.Y.—^People v. Nitzberg, 47 
N.B.2d 37, 289 N.Y. 623—People v. 
Poster, 42 N.Y.S.2d 831. 

31 C.J. p 801 note 63. 

If court possessed mhereut power 
to set aside indictment for causes 
not named in the statute, and ac¬ 
cused’s situation did not call for 
its exercise, no constitutional right 
of his was abridged for failure to 
exercise it—State v. Manley, 196 N. 
W. 724, 197 Iowa 46. 
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must be taken by plea in abatement, a motion to 
quash is not the proper procedure.^- Where the 
statute so provides, no indictment shall be quashed 
for any matter or cause which might have been a 
subject of demurrer to the indictment,although, 
under the statutes of some states, grounds which 
at common law should have been presented by de¬ 
murrer are made grounds for quashing.^^ 

§ 203. -Matters Not Apparent on Face of 

Record 

In some Jurisdictions an Indictment or Information 
will not be quashed for matters not apparent on its face 
or on the record. 


In some cases the doctrine is laid down, some¬ 
times as a result of statute, that an indictment or 
information will not be quashed for matters not 
apparent on its face or on the record,35 a motion 
to quash being regarded as partaking of the nature 
of a demurrer in this respect.35 On the other hand, 
it has been held that an indictment may be quashed 
for a cause not apparent on the face of the rec- 

ord.37 

The sufficiency of the evidence at the trial cannot 
be tested by a motion to quash or dismiss the indict- 
ment.35 


32. Aconsed relyisir on commission 
Of offense outside state as defense 
to a prosecution for conapiracj- can¬ 
not move to quash the indictment or 
in arrest, but must prove the fact 
in the defense under a plea of not 
guilty.—State v. Bavis, 164 S.E. 737, 
203 N.C. 13, 35. certiorari denied 
Davis V. State of North Carolina, 
53 S.Ct. 95. 2S7 TJ.S. 649. 77 L.Ed. 
561—State v. Long. 57 S.E. 349, 143 
N.C. 671. 

33. Md.—Besmolds v. State, 119 A. 
457, 141 Md. 637. 

31 C.J. p 801 note 57. 

34. S.C.—State V. Young, 9 S.B. 
35$. 30 S.a 399. 

31 C.J. p SOX note $8. 

85. US.—XT. a T. Lehigh Valley 
R. Co., D.C.Pa., 43 P.2d 135—U S. 
V. Goldman, D.O.Conn., 28 F.2d 424 
—U. S. V. Jacobson, D.CN.J., 84 
F.Supp. 214. 

Colo.—People v. Swanson, 125 P.2d 
637, 109 Colo. 371—People v. 

Clifford, 98 P.2d 272, 275, 105 Colo. 
316, citing Corpus Jntls. 

Pla.—Whitman v. State, 122 So. 567, 
97 Fla. 988. 

Ga.—Owens v. State, 187 au 890, 
54 Ga.App. 47. 

Ill.—People V. Pox. 178 N.B. 907, 846 
IlL 374. 

Ind-—Johnson v. State, 14 N.E.2d 
96, 213 Ind, 659—Mack v. State, 180 
N.B. 279, 203 Ind. 355, 83 A.L.R. 
1349—State v. Dunn, 180 N.E. 5, 
293 Ind. 265, 80 A.L.B. 1437—New- 
bauer v. State, 161 N.E. 826, 200 
Ind. 118—Bottorff v. State. 156 
N.E. 655. 199 Ind. 540—Willey v. 
State, 46 Ind. 363. 

Kan.—State v. Salndon, 230 P. SOI, 
117 Kan. 122. 

Neb.—State v. Ludwig, 9 N.W.2d 
292. 

N.M.—State ▼. McKinley, 227 P. 757, 
80 NJd. 54—State v. Davisson, 217 
P. 240. 28 N.M. 663, error dis- 
BUssed DavlsBon v. State of New 
ldffliaeo,‘45 S,Ct 229. 267 US. 674, 
69 L.BML 79& 

Wyo.—State v. Sklnmer, 230 P. 687, 


82 Wyo. 120—Cook v. Territory. 4 
P. 887. 3 Wyo. 110. 

31 O.J. p 802 note 66. 

Illegality or insufficiency of proof be¬ 
fore grand jury see infra $ 209. 
Irregularities in composition and or¬ 
ganization of grand jury see infra 
$ 207. 

Plea in abatement as proper remedy 
see Criminal Law § 427 b (1). 
Proceedings and deliberations of 
grand jury see infra $ 208. 
AlteratloxL of indiotmeixt 

Motion to quash was not proper 
means of attacking Indictment on 
ground that it had been materially 
altered after return by grand jury, 
since introduction of evidence would 
be necessary to sustain such charga 
—Owens V. State, 187 S.E. 890, 64 
Ga.App. 417. 

Xtotion, to quasii, affidavit beoaose 
notary was deputy prosecuting at¬ 
torney was properly overruled as 
not presenting objection apparent 
on face of affidavit.—^Newbauer v. 
State. 161 N.E. 826, 200 Ind. 118. 

SSi. US.—U S. V. Slobodkin, D.C. 

Mass., 48 F.Supp. 913. 

Ga.—Owens v. State, 187 S.B. 890, 
64 Ga.App. 47. 

Ind.—Johnson v. State, 14 N.E.2d 96, 
213 Ind. 669. 

31 C»J. p 802 note 68. 

Motion to quash and demurrer dis¬ 
tinguished see supra 9 195. 

87. US.—^TJ. S. V. Perlstein, C.C.A. 
N.J., 120 F.2d 276. 

Miss.—^Wllcher v. State, 118 So. 356, 
152 Miss. 13—Chandler v. State, 
108 So. 723, 148 Miss. 312. 

W.Va.—State v. De Board, 194 S.B 

349, 119 W.Va. 396. 

31 C.J. p 802 note 70. 

Affidavit 

Mias.—Wampold v. State, 166 So. 

350. 170 Miss. 732. 

Orounds for quashing mag he ei¬ 
ther matters “intzinsie’’ to the plead- 
tng, as defects apparent upon its | 
face or matters “extrinsic” to the in¬ 
strument, as irregularities or other] 
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facts occurring prior to the return 
of the bilL—^U. S. v. Frankfeld, D. 
C.D.C.. 38 F.Supp. 1018. 

Xu Plotlda, prior to enactment of 
i criminal procedure act of 1939 un¬ 
der which a motion to quash super- 
I seded pleas in abatement, a motion 
1 to quash was confined to face of In¬ 
dictment.—Williamson v. Baker, 4 
So.2d 471, 148 Fla. 387—Lake v. 
State, 129 So. 832. 100 Fla. 370— 
Rodriguez v. State, 125 So. 363, 98 
Pla, 1231—^Middleton v. State, 76 So, 
785, 74 Fla. 234—^Broward v. Stale, 
9 Pla, 422. 

Xh Fannsylvasla 

(1> Indictment may be quashed for 
cause not apparent on face of record. 
—Commonwealth v. Vancel, 99 Pa 
S uper. 40—31 C.J. p 802 note 70. 

(2) The complaint on which an in¬ 
dictment is based has been held 
a part of the record.—Common¬ 
wealth V. Roland, 10 PADist 410. 

<3) An indictment cannot be 
quashed for matters dehors the rec¬ 
ord.—Commonwealth v. Ganster, 41 
PADlst. & Co. 383, 56 York 1. 

(4) It is error to quash for mat¬ 
ters of defense not apparent in the 
indictment or on the record.—Com¬ 
monwealth V. Snavely, 24 PADist 
1116. 

3a Ga—D aniel v. State, 10 S.B2d 
80, 63 GaApp. 12. 

N.J.-r-State V. Bloom, 167 A. 221, 11 
N.J.MisA 622. 

31 C.J. p 802 note 74. 

Insufficiency of evidence before 
grand Jury see infra $ 209. 

Ckixrohozatloa 

On motion to dismiss Indictment 
charging accused with assault in 
second degree which had been pre¬ 
sented after accused’s discharge un¬ 
der an Indictment charging rape in 
first degree, question whether com¬ 
plainant must be corroborated on a 
trial for attempt to commit rax>e or 
for assault with intent to commit 
rape was not presented.—^People v. 
Fagan, 297 N.Y.S. 921, 163 Misc. 496. 
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§ 204. - Former Jeopardy 

Former Jeopardy ordinarily constitutes no ground for 
quashing an indictmant. 

Former jeopardy ordinarily furnishes no ground 
for quashing an indictment,but, as considered in 
Criminal Law § 439, must be urged by special plea. 
However, it has been held that a motion to quash 
on the ground of a formal acquittal is proper if it 
clearly appears that as a matter of law there can be 
no conviction^® and that the claim of former jeop¬ 
ardy arising from the court’s declaration of a mis¬ 
trial in a former prosecution may be presented by 
a motion to dismiss the indictment'll 

§ 205. - Quashing or Pendency of Other 

Indictments or Proceedings 

Where an accused has pleaded to an indictment and 
thereafter a second indictment for the same offense is 
found, the court ordinarily wiii quash the first indict¬ 
ment. 

In case two indictments are pending for the same 
offense, it has been held that the first will be quash¬ 
ed,at least where accused has pleaded to the first 
indictment,43 or that the court, in its discretion, will 
quash one of them,^^ although an accused who has 
not pleaded to the first indictment is not entitled as 
a matter of right to have it quashed before going 
to trial on the second.^® However, there is also au¬ 
thority for the view that the pendency of other 
indictments is not a ground for quashing.^® Where 
the crime charged is of such a character that it may 


be committed more than once on the same day, a 
subsequent indictment of the same accused for the 
same crime on the same day with which he is 
charged in a former indictment will not be quashed 
unless it conclusively appears that it refers to the 
same offense.^7 Where the similarity of an indict¬ 
ment for murder to an information for manslaugh¬ 
ter is limited to the charges of manslaughter, it 
has been said that such similarity may furnish prop¬ 
er gfrounds for dismissal of the information, but not 
for quashing the indictment for murder.^^ Wliere 
a first indictment has been withdrawn on the close 
of arguments on a demurrer, the fact that no or¬ 
der has been entered disposing of the demurrer as 
required by statute will not demand the quashing of 
the second indictment in the absence of a showing 
of prejudice.'*® The fact that accused is charged 
with the same offense in two or more indictments 
does not entitle him to an order setting aside all 
the indictments. 50 Accused cannot complain of the 
ruling of the court refusing to dismiss a second in¬ 
formation charging the same offense as is alleged in 
the first information where shortly after its refusal 
the court sustained a motion t6 dismiss the first in- 
formation.51 An information will not be quashed 
because an indictment previously found for the 
same offense has been quashed for insufficiency.^® 

The pendency of various other proceedings or 
hearings has been held not to constitute ground for 
quashing an indictment or ^information.^® The 


39. Pa.—Commonwealth v. Morning- 
star, 82 PsL Super. 425—Common¬ 
wealth V. Swinehart, 8 Pa.Dist. & 
Co. 798, 40 Lanc.Li,Rev. 184—Com¬ 
monwealth V. Walls, 59 Montg.Co. 
91. 

SI C.J. P 802 note 75—16 C.J. p 417 
note 8. 

Single offense in several counts 
Where first count of Indictment 
charging a conspiracy to fix prices 
for products in interstate and for¬ 
eign trade in violation of Sherman 
Anti-Trust Act alleged the making 
of original and amendatory contracts 
between defendants as a means for 
effectuating conspiracy, and second 
count was substantially the same ex¬ 
cept that it attempted to allege the 
amendatory contract as a new and 
distinct conspiracy, and amendatory 
contract was but a continuation of 
original contract or conspiracy, and 
there was no count limited to con¬ 
tracts, defendants* motion to quash 
second count on ground that same 
acts were alleged to separate con¬ 
spiracies and that defendants were 
placed in “double jeopardy** for a 
single offense would be denied.—^TJ. 
S. V. General Electric Co., D.C.N.T., 
40 P.Supp. 627. 


40 . U.S.—TJ. S. V. Clavin, D.C.N.T., 
272 P. 985. 

41 . N.T.—People v. Thrum, 266 N.T. 
S. 586, 143 Misc. 7. 

42 . N.T.—People v. Farrell, 46 N.T. 

S. 911, 20 Misc. 218, 12 N.T.Cr. 
310. 

Election between Indictments see su¬ 
pra § 192. 

Plea in abatement see Criminal Law 
§ 427 b (3). 

Successive indictments generally see 
supra § 34. 

43 . U.S.—U. S. V. Strewl, C.C.A. 
N.T., 99 P.2d 474, certiorari denied 
Strewl V. U. S., 69 S.Ct 489, 306 
U.S. 638, 83 L.Bd. 1039, rehearing 
denied 69 S.Ct. 690, 806 U.S. 668, 
83 L.Ed. 1063. 

44b La.—State v. McGarrity, 73 So. 
259, 140 La. 436—State v. Mitchel, 
85 So. 629, 111 La. 434. 

45. U.S.—^U. S. V. Maloney, C.C.N. 

T. , 26 P.Cas.No.l6,71Sa. 

46 . U.S.—Thompson v. U. S., Cal., 
202 P. 401, 120 aC.A. 575, 47 L. 
R.A.,N.S., 206. 

31 C.J. p 802 note 84. 

47. Mo.—State v. Henan, 148 S.W. 
877, 163 Mo.App. 368. 
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48. La.—State v. McGarrity, 73 So. 
259, 140 La. 436. 

46. S.D.—State v. Ford, 92 N.W. 
18, 16 S.D. 228. 

50. Minn.—State v. Summerland, 193 
N.W. 699, 166 Minn. 395. 
Mnltiplioity of indictments la not 
BUffloient reason to quash all the liu 
diotments or to warrant the court 
in electing which of the Indictments, 
if any, should be quashed and which 
sustained; the election of which in¬ 
dictments defendants will be tried 
on cannot be raised by a motion to 
quash but is a matter for considera¬ 
tion when the defendant is called 
for triaL—Commonwealth v. van den 
Berg, 41 Pa.Dist & Co. *39, 30 Del. 
Co. 202. 

5L Wash.—State v. Hanson, 234 P. 
28, 133 Wash. 527. 

52. U.S.—U. S. v. Nagle. C.C.N.T.. 
27 F.Cas.No.16.852, 17 Blatchf. 258. 

53. Fendenoy of hearing in district 
oonrt to determine whether there Is 
probable cause for charging a per¬ 
son with offense and for binding him 
over to superior court is not ground 
for quashing indictment pending ex- 
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pendency of another case in a justice’s court, in¬ 
volving the same offense for which accused is be¬ 
ing prosecuted in the district court, does not re¬ 
quire the district court to sustain a motion to quash, 
especially when it is admitted in the district court 
that the case in the justice’s court had previously 
been dismissed.^^ The fact that, when an indict¬ 
ment is found in a court of competent jurisdiction, 
proceedings are pending in another court for the 
discharge of accused on a writ of habeas corpus 
is not ground for quashing the indictment.55 It is 
not a ground for quashing an information for in¬ 
cest that the action against the particeps criminis 
has on request of the attorney been dismissed for 
the purpose of making her a witness for the state.®® 

Statutory provisions. In some jurisdictions stat¬ 
utes provide that in case two indictments are pend¬ 
ing for the same offense the indictment first found 
shall be quashed;®” such statutes have been held 
to be mandatory.®^ Where each day’s violation is 
made a separate offense, the pendency of other in¬ 
dictments for violations on different day^s is not 
ground for quashing.®® If the indictments on their 
face charge separate and distinct offenses, although 
in fact all may refer to one and the same offense, 
the remedy is not by motion to quash, but by plea 
in bar;®® and, where a second information charges 
an offense different from that charged in the first 
information, the first information will not be quash- 


ed.®^ 

Where the fact that accused is charged with the 
same offense in two or more indictments is not one 
of the grounds enumerated by the statute for setting 
aside indictments, his motion to set aside all the 
indictments may be denied.®^ The pendency of an¬ 
other action is not a ground for setting aside an 
information where such ground is not one of the 
causes enumerated in the statute allowing a mo¬ 
tion to set aside an information.®^ 

§ 206. - Irregularities in Preliminary Ex¬ 

amination or Proceedings 

a. Indictnient 

b. Information; accusation 
a. Indictment 

Where a preliminary examination is necessary to a 
valid indictment, the absence of such a hearing Is ground 
for quashing the indictment. 

The entire absence of a preliminary complaint or 
information, hearing, and binding over, when re¬ 
quired as an essential to a valid indictment, is suf¬ 
ficient ground for quashing the indictment ;®4 but 
the indictment will not be quashed where a prelim¬ 
inary examination is not necessary,®® as where pres¬ 
entation of the bill by express leave of court dis¬ 
penses with a preliminary hearing.®® A statute re¬ 
quiring that an information must be set aside on 


amination.—Commonwealth v. Na¬ 
son, 148 N.R 110, 252 Mass. 545. 
Xa.dictmszi.t xetrusLed pendlsia: applica- 
tion. to appeuats conxt 
Where a decree dismissing a bill 
in equity to suppress evidence 
wrongfully obtained is reversed, the 
appellate court will not direct the 
trial court to dismiss the indict¬ 
ment returned on such evidence 
pending an application to the ap¬ 
pellate court for an order preserv¬ 
ing the status quo pending the ap¬ 
peal, but will leave it to the pros¬ 
ecuting attorney to take steps to 
have it dismissed.—Goodman v. 
Lane, C.C.A.MO., 48 P.2d 32. 

54. Kan.—State v. Kurent, 181 P. 
603, 105 Kan. 13. 

55. Pa.—Clark v. Commonwealth, 16 
A. 795, 123 Pa. 555. 

56. Elan.—State v. Learned, 85 P. 
293, 73 Kan. 328. 

57- Ark.—State v. Welbon, 51 S.W. 
829, 66 Ark. 510. 

Mo.—State v. Vilott, 1 S.W.2d 827. 
N.T.—^People v. Rosenthal, 90 N.B. 

* 991. 197 N.T. 394, 46 L.RA.,N.S.. 
31—^People V. Sloan, 24 N.T.S.2d 
381, 175 Misc. 618. 

31 CJ. P 802 note 80. 

68. N.T.—^People v. Sloan, supra. I 


Sffeot of death, of state witness 

The death of material witness for 
the people after timely motion by 
accused to set aside counts of in¬ 
dictment for auditing fraudulent 
claims as superseded by counts of 
second indictment for same offense 
did not deprive accused of right to 
such relief.—^People v. Sloan, supra. 

59. Ark.-St. Louis, I. M. & S. R. 
Co. V. State, 136 S.W. 938, 99 Ark. 
L 

eOu Ark.—State v. Whitmore, 5 Ark. 
247, 

61. Mo.—State v. Vilott, 1 S.W.2d 
827. 

62. Minn.—State v. Summerland, 193 
N.W. 699, 155 Minn. 395. 

Kxclusiveness of statutory grounds 
generally see supra § 202. 

63. Ariz.—Pray v. State, 106 P.2d 
500, 56 Ariz. 171. 

64- Pa.—Commonwealth v. Best, 32 
Pa.Dist. & Co. 369—Commonwealth 
V. Moss, 24 Pa.Co. 221. 

Preliminary examination, etc. as es¬ 
sential to indictment see supra S 
18. 

Quashing or dismissing preliminary 
complaint see Criminal Law §S 313, 
315. 


Variance between indictment and 
preliminary complaint as ground 
for motion to quash see infra { 
211 . 

65. U.S.—U. S. V. Reilly. D.C.Pa., 30 
P.2d 866—U. S. V. Fitzgerald, D. 
C.Pa.. 29 F.2d 573. 

66. Pa.—Commonwealth v. Hackney, 
178 A. 417, 117 Pa.Super. 519— 
Commonwealth v. McKeehan, 93 
Pa.Super. 348—Commonwealth v. 
Strauss, 89 Pa^Super. 82—Common¬ 
wealth V. Nayduch, 22 Pa.Dist. & 
Co. 289, 29 Luz.Leg.Reg. 79. 
Appellate oourt will quash Indict- 

ment because of the court's order for 
a grand jury investigation and di¬ 
rection to the district attorney to 
prei>are indictment after the grand 
jury's presentment recommending in¬ 
dictment, where there has been man¬ 
ifest and flagrant abuse of discretion. 
—Commonwealth v. Hackney, 178 A. 
417, 117 Pa.Super. 619. 

Quashing for dnplioity of record 
Indictment will not be quashed for 
duplicity of record, that is, because 
the state was not required to elect 
to stand on the return of the aider- 
man or the district attomey^s peti¬ 
tion for permission to lay an indict¬ 
ment before the grand jury.—Com¬ 
monwealth V. Jobe, 91 Pa-Super. 110. 
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motion when accused has not had a preliminary ex¬ 
amination before the information is filed has no 
application to indictments.®*^ Where a preliminary 
hearing is given accused, an indictment will not, in 
the absence of statute, be quashed because the mag¬ 
istrate bound over accused and made return of the 
proceedings to the term of court then pending rath¬ 
er than to the following term.68 It has been held 
that an indictment may be quashed when it cannot 
be determined from the record for what offense ac¬ 
cused was remanded for trial,®® or where the in¬ 
formation does not contain all the essential elements 
of the offense, although the indictment does contain 
them.^® Where two defendants have been jointly 
indicted and one of them has not been arrested and 
has not been heard before the magistrate, an error 
in the magistrate’s return, that such accused per¬ 
son had been arrested and had appeared at the 
hearing and was bound jointly with the other, may 
be cured by quashing the indictment as to him and 
is of no avail to the other.*^! According to some 
authorities, the sufficiency or regularity of proceed¬ 
ings prior to the indictment may not be questioned 
after the indictment has been found, at least where 
accused has given bail,^^ although there are excep¬ 
tions to this rule,7® as where accused was unable, 
prior to the indictment, to contest the legality of 


the proceedings.^^ 

Legality of arrest. It has bee3 held that the le¬ 
gality of an arrest may be inquired into on a motion 
to quash,75 but it has also been held that, where 
accused has given bail and has been duly indicted, 
it is ordinarily too late to question the legality of 
his arrest by a motion to quash the indictment. 7® 

Leave of court. Where the prosecuting attorney, 
having authority to send up an indictment to the 
grand jury on leave of court, sends up an indict¬ 
ment without leave of court, the discretion of the 
court may be invoked by motion to quash ;77 but 
the indictment will not be quashed for want of 
leave where the previous sanction of the court is 
not required.78 

Search warrant An indictment will not be quash¬ 
ed merely because a search warrant which preceded 
it wab illegal.7® 

b. rnfoimation; Accnsatioxi 

In some Jurisdictions, sometimes as a result of stat¬ 
utes, an Information may be quashed or set aside on mo¬ 
tion where it has been filed without the required pre¬ 
liminary examination. 

In some jurisdictions, an information filed with¬ 
out a preliminary examination as required by stat¬ 
ute cannot be attacked by motion to quash,®® but 


67. S.D.—state v. Johnson, 217 N. 
W. 205, 52 S.D, 273. 

68. Pa.—Commonwealth v. Masrid & 
Dickstein. 91 Pa.Super. 513. 

69. Va.—Commonwealth v. McCaul, 
1 Va.Cas. 271, 3 Va. 271. 

70. Pa.—Commonwealth v. Herr, 19 
Pa.Dist. 285. 

31 C.J. p 803 note 95. 

71. Pa.—Commonwealth v. Costello, 
18 Pa.Dist 1067. 

72. Pa.—Commonwealth v. Muraw- 
ski, 101 Pa.Super. 430—Common¬ 
wealth V. Pedulla, 89 Pa.Super. 244 
—Commonwealth v. Strohman, 30 
Pa.Dist. & Co. 505—Commonwealth 
V. Russel, 52 Hauph.Co. 303—Com¬ 
monwealth V. Beerson, 32 Del,Co. 
84—Commonwealth v. Tudkovitz, 
34 Luz.Leg.Refir. 269—Common¬ 
wealth V. Maurer, 6 Sch.Reg:. 317 
—Commonwealth v. Baum, 53 York 
Lesr.Rec. 197. 

31 C.J. p 803 note 1. 

Motion to quash Indictment for 
lack of support of complaint before 
magistrate comes too late, where ac¬ 
cused entered recognizance to an- 
, swer charge preferred.—Common¬ 
wealth V. Mazarella, 86 Pa. Super. 
382. 

73. Pa.—Commonwealth v. Detwiler, 
24 Pa.I>lst. & Co. 360, 51 Montg. 
Co. 231. 


74. Aoonsed without knowledge of 
proceedings 

An Indictment for adultery must 
be quashed where accused was ar¬ 
rested while committed to the coun¬ 
ty jail and nothing was said to him 
about a hearing, where he was not 
taken before a justice of the peace 
at any time after the information 
was died, the justice noting on his 
docket that the hearing had been 
waived and accused committed in 
default of filing a bond, and where 
accused at no time waived a hear¬ 
ing; nor does the motion to quash 
come too late a month after the in¬ 
dictment was found, where accused, 
in part because of his imprisonment, 
was not shown to have knowledge 
of the proceedings resulting in his 
indictment so shortly after arrest. 
—Commonwealth v. Best, 32 Pa.Dist. 
& Co. 359. 

75. U.S.—TJ. S. V. Shepard. D.C. 
Mich. 27 P.Cas.No.16,273. 1 Abb. 
431. 

Pa.—Commonwealth v. Krubeck, 8 
Pa.Bist 521. j 

76. Pa.—Commonwealth v. Pedulla, 
89 Pa.Super. 244—Commonwealth 
V. Nayduch, 22 Pa.Dist. & Co. 289, 
29 Liuz.Leg.Reg. 79—Common¬ 
wealth V. Russel, 52 Dauph.Co. 303 
—Commonwealth v. Renninger, 48 
Iianc.Rev. 386, 57 York Leg.Rec. 
49. 

31 C.J. p 803 note 1. 
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77. Pa.—Commonwealth rV. Shep¬ 
pard, 20 Pa.Super. 417. 

Necessity for leave of court see su¬ 
pra S 19. 

78. U.S.—^U. S. V. Thompson, Pa., 
40 S.Ct. 289, 251 TT.S. 407, 64 L. 
Ed. 333—U. S. V. Fitzgerald, D.C. 
Pa., 29 P.2d 573. 

79. N.J.—State v. Haines, 138 A- 
203 (second case), 103 N.J.Law 
534. 

Regularities in warrant 
Court properly refused to quash 
indictment for alleged irregularities 
in search warrant and affidavit, in¬ 
dictment being unrelated to warrant. 
Hildebrand v. State, 29 S.W.2d 774, 
115 Tex.Cr. 245. 

Znowledge of person tnaktng affida¬ 
vit for warrant 

Court properly refused to quash 
an indictment because one of affiants 
to affidavit for search warrant, while 
a witness, admitted that, when he 
made the affidavit, he did not know 
accused had whisky on the premis¬ 
es, and that he had not been on 
accused's premises before making 
the affidavit—^Hildebrand v. State, 
supra. 

80. TJ.S.—TJ. S. V. Achen, D.C.N.Y., 
267 F. 595. 

Kan.—State v. Saindon, 230 P. 301, 
117 Kan. 122. 

31 C.J. P 804 note 7. 



§ 206 


ijhdictments and informations 


42 C.J.S. 


in other jurisdictions it can,*^ and it has been held 
that the objection must be raised by motion to quash 
when the ground therefor appears on the face of 
the record otherwise, it should be raised by plea 
in abatement.^3 any event, a motion to quash 
the whole information because of the w'ant of a 
preliminary examination as to some of the counts 
therein should not be granted, but the motion should 
be confined to those counts which are not supported 
by the examination.^* The absence of a prelimi¬ 
nary examination is not ground for quashing where 
accused has waived a hearing.^® A motion to quash 
will be denied where accused has had a preliminar}' 
hearing,®® and the information cannot be set aside 
for informalities or irregularities which do not de¬ 
prive accused of any substantial right.®^ The fact 
that accused w'as arrested on a complaint before the 
information was filed is no ground for quashing the 
information.®® 

In some jurisdictions the statutes expressly pro¬ 
vide that an information will be set aside where 
accused has not had a preliminary examination on 


the crime charged.®® Where accused has had a pre¬ 
liminary hearing, the information will not be set 
aside.®® Where accused has had an examination 
preliminary to the filing of the information, an 
amended information will not be set aside for want 
of a preliminary hearing where the amendment does 
not change the nature of the crime charged or alter 
the allegations of the particular acts of accused 
which it was charged constituted the crime.®i The 
information will not be set aside for w’ant of a 
preliminary examination where accused is not, in 
the particular case, entitled to a preliminary hear¬ 
ing.®® 

In some jurisdictions the statutes authorize the 
setting aside of an information on the ground that 
before the filing thereof accused had not been le¬ 
gally committed by a magistrate.®® Under such 
statutes the information will be set aside w’here ac¬ 
cused was not legally committed,®* as where he was 
not informed by the committing magistrate of his- 
right to counsel.®® On the other hand, the informa¬ 
tion will not be set aside where accused had been 


Preliminary examination as essential 
to information see supra S 73. 
Matters not apparent on face of rec¬ 
ord as subject to motion to auash 
see supra § 203. 

Incompetency or insufficiency of evi¬ 
dence see infra 5 210. 

81. Idaho.—State v. Farris, 61 P. 
772, 5 Idaho 666. 

Okl.—Sparks v. State, 112 P.2d 434, 
71 Okl.Cr. 430. 

31 C.J. P 804 note 8. 

82. Wyo.—^McGinnis v. State, 91 P. 
936, 16 Wyo. 72. 

31 C.J. p 804 note 9. 

88. Wyo.—McGinnis v. State, supra. 
Plea in abatement as proper remedy 
see Criminal Law $ 427 b <2). 

84. Mich.—Hamilton v. People, 29 
Mich. 173. 

85. Mo.—State v. McBride, 12 S-W. 
2d 46. 

8a. Okl.—Campion r. State, 33 P.2d 
511, 56 OkLCr. 49. 

Where traasoxipt of evidence taken 
before jnstloe of peace shows that 
crime has been committed and that 
there is sufficient cause to believe 
accused bruilty thereof, it is not error 
to overrule a motion to quash the 
information.—Handley v. State, 102 
P.2d 947, 69 OkLCr. 321. 

87. Cal.—^People v. Thomas, 118 P. 
2d 706, 46 CaLApp.2d 128—People 

V. Malowltz, 24 P.2d 177, 133 Cal. 
App. 266. 

S.I?.—State V. SOnnenscheln, 166 N. 

W. 906, 37 S.D. 139. i 

31 C.J. p 883 note 5 . i 


[ Xrregulazlties held not ground for 
quashing 

(1) Where a complaint was filed 
before a magistrate, charging ac¬ 
cused and two others jointly with 
the offense of robbery, and where, 

I prior to the time of accused’s pre¬ 
liminary examination, the order made 
by the magistrate holding the two 
others to answer had been indorsed 
on the original complaint and the 
complaint had been forwarded to the 
county clerk for filing, and therefore 
the order of commitment made by 
the magistrate holding accused to 
answer W€ls attached to a true copy 
of the complaint instead of being in¬ 
dorsed on the original complaint, the 
: absence of the original complaint 
at time of the preliminary examina¬ 
tion was at most an irregularity 
which did not affect any of accused’s 
substanticd rights and therefore was 
not ground for setting aside the In- 
I formation.—^People v. Thomas, 113 
P.2d 706, 45 Cal.App.2d 128. 

(2) Other irregularities see 31 C.J. 
|p 808 note 5 [al. 

SSL Tex.—^Eivans v. State, 36 S.W. 

, 169, 36 Tex.Cr. 32. 

89. N.D.—State v. Boehm, 279 N.W. 
824, 68 N.D. 340, 116 A.L.R. 647— 
State V. Winbauer, 129 N.W. 97, 
21 N.D. 161. 

S.D.—State v. King, 252 N.W. 36, 62 
S.D. 184—State v. Johnson, 217 N. 
W. 206, 52 S.D. 273. 

31 C.J. p 804 note 8. 

90. S.D.—State v. Sonnenschein, 156 
N.W. 906. 37 S.I>. 139. 
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91. N.D.—State V. Mostad, 291 N.W 
910, 70 N.D. 73. 

92. N.D.—State v. Mostad, supra. 

93. Ariz.—^Ramirez v. State, 103 P. 
2d 459, 55 Ariz. 441—Indian Fred 
v. State, 282 P. 930. 36 Ariz. 48. 

Cal.—^People v, Sturman, 132 P.2d 
604, 66 Cal.App.2d 173—^People v. 
Calkins, 47 P.2d 544, 8 Cal.App.2d 
251. 

Xh Montana 

The statute requiring the setting 
aside of an information where leave 
to file the same had not been grant¬ 
ed by the court, and where before 
the filing thereof accused had not 
been legally committed by a magis¬ 
trate, must be read in connection 
■with the section of the Constitution 
providing that criminal actions shall 
be prosecuted by information, after 
excLmination and commitment by a 
magistrate, or after leave granted 
by the court, so that an information 
filed by leave of court will not be 
set aside because there has been ne 
preliminary examination.—State ex 
reL Juhl v. District Court of First 
Judicial Dist. in and for Jefferson 
County, 84 P.2d 979, 107 Mont. 309, 
120 A.L.R. 853—State v. Foot, 48 P. 
2d 1113, 100 Mont 33. 

94. CaL—People v. Miller, 11 P.2d 
884, 123 Cal.App. 499. 

Legality of commitment see Crim¬ 
inal Law §5 309-366. 

96. Cal.—^People v. Miller, 11 P,2d 
884, 123 Cal.App. 499—^Bx i>arte 
Maldonado, 275 P. 496, 97 Cal.App. 
288—People v. Salas, 250 P. 526, 89 
CaLApp. 318. 
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legally committed before the filing thereof.^® 

Complaint, The prosecution will be dismissed 
where no complaint is filed as required by stat¬ 
ute.®*^ It has been held that an information will be 
quashed when it is based on a complaint which is 
defective.®^ On the other hand, it has been held 
that, the commitment being the basis of the infor¬ 
mation, if it is regular on its face, the insufficiency 
of the complaint is not ground for quashing,^^ even 
under a statute providing that an information must 
be set aside where before the filing thereof accused 
had not been legally committed by a magistrate.^ 
An information will not, in the absence of fraud, 
be quashed because of error on the part of the 
prosecuting witness in signing a complaint which 
contained charges of which he was not aware.^ 
Where the allegations in a criminal complaint on 
which an information is based were positive, the 
information will not be quashed on the ground that 
the complaining witness did not possess actual per¬ 
sonal knowledge of the facts,3 especially where lack 
of actual personal knowledge is not one of the 
grounds enumerated by statute for setting aside an 
information.^ An information will not be quashed 
on the ground that the complaint is not properly 


verified where the verification conforms to the 
requirements of the law.^ The fact that the affi¬ 
davit on which an information is based was signed 
by a witness not credible is not a proper basis for 
quashing the information.^ 

Record, certificate, or return of preliminary hear- 
ing. In some jurisdictions, the failure of the ex¬ 
amining magistrate to return the testimony to the 
court in which accused is held for trial, as re¬ 
quired by statute, is ground for quashing the in¬ 
formation.^ However, it has also been held that 
it is not ground for quashing the information that 
the justice of the peace has failed to transmit ev¬ 
idence taken at the preliminary examination of the 
trial court, as required by statute, that the tran¬ 
script was riot certified by the reporter pursuant to 
statute,3 or that the information was filed before 
the record of the preliminary examination and or¬ 
der of commitment were received in the trial court.^ 
The information will not be quashed where the re¬ 
turn has been duly made.^® 

Filing information without leave of court. An 
information TyiH not be quashed because it was filed 
without leave of court where such leave is not re- 
quired.^^ In some jurisdictions the statute express- 


96. Ariz.—^Pray v. State, 106 P.2d 
600, 66 Arlz. 171—^Hernandez v. 
State, 32 P.2d 18, 43 Ariz. 424. 

Cal.—People v. Thomas, 113 P.2d 
706, 45 Cal.App.2d 128. 

Insufficiency of evidence before com¬ 
mitting magistrate see infra $ 210. 
Failure to file Informatlou within 
fifteen days after date of commit¬ 
ment, pursuant to Pen.Code § 809, 
does not warrant setting aside in¬ 
formation.—People V, Malowitz, 24 
P.2d 177, 133 Cal.App. 260. 

The facts that accused was not in 
legal custody because he was never 
served with warrant issued for his 
arrest, and that the Justice of the 
peace before whom the complaint 
was filed refused to disqualify him¬ 
self after accused claimed bias and 
prejudice, were not grounds for set¬ 
ting aside the information.—^People 
V. Calkins, 47 P.2d 544, 8 Cal.App.2d 
261. 

The fact that order of commitment 
is not indorsed on complaint itself i 
does not serve as ground for setting 
aside Information.—People v. Thom¬ 
as, 113 P.2d 706, 45 Cal.App.2d 128. 

97. Tex.—^Day v. State, 286 S.W. 
1107, 105 Tex.Cr. 117. 

Complaint as basis of Information 
see supra $ 73. 

98. Mo.—State v. Whitaker, 76 Mo. 
App. 184. 

Tex.—Stockton v. State, 225 S.W. 614, 
88 Tex.Cr. 194. 


Froseoution will be dismissed, 
where complaint on which informa¬ 
tion was based was not sworn to be¬ 
fore county attorney.—^Thomas v. 
State, 298 S.W. 690, 107 Tex.Cr. 593. 

99. Idaho.—State v. Jester, -270 P. 

417, 46 Idaho 561. 

31 C.J. p 804 note 15. 

1. Cal.—^People v. Hinshaw, 227 P. 
166, 194 Cal. 1. 

31 C.J. p 804 note 16. 

2. Tex.—Webb v. State, 216 S.W. 
866, 86 Tex.Cr. 837. 

3. N.D.—State V. Liongstreth, 121 N. 
W. 1114, 19 N.D. 268, AnmCas. 
1912D 1317. 

Okl.—Haggard v. State, 1 P.2d 180, 
61 Okl.Cr. 233—^Boswell v. State, 
200 P. 266, 19 Okl.Cr. 443. 

4 . N.D.—State v. Longstreth, 121 N. 
W. 1114, 19 N,D. 268, Ann.Cas. 
1912D 1317. 

5. By whom verified 

In murder prosecution, the court 
did not err in overruling accused’s 
motion to quash the Information 
because verification of the original 
complaint filed before the prelimi¬ 
nary examination was not taken by 
the magistrate, but by a deputy 
court clerk.—^Burks v. State, 79 P.2d 
619, 64 OkLCr. 286. 

6. Tex.—^Rector v. State, Cr., 90 S. 
W. 41. 

7 . Mich.—^Dimmers v. Taylor, 286 N. 
W. 798, 289 Mich. 482. 
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Record, certificate, or return gener¬ 
ally see Criminal Law §§ 362-364. 
8; Cal.—^People v. Williams, 19 P. 
2d 37, 129 CaLApp. 604. 

9. Cal.—^People v. Tarbox, 46 P. 896, 
116 Cal. 67—People v. Bettencourt, 
221 P. 403, 64 Cal.App. 243. 

Okl.—Johns v. State, 25 P.2d 716, 
66 Okl.Cr. 100—Lary v. State, 296 
P. 612, 50 Okl.Cr. 111. 

10. 'TTezifloation 

Motion to quash an information on 
the ground that depositions taken 
at a preliminary examination by 
a county stenographer were not cer¬ 
tified to, as required by Comp.St. § 
8764, is properly denied on showing 
that the person making the certifi¬ 
cate had been appointed under her 
maiden name, but had subsequently 
married, and signed the certificate 
with her name after marriage.— 
State V. Weir, 238 P. 1029, 41 Idaho 
346. 

11. , La.—State v. James, 116 So. 199, 
166 La. 822. 

Necessity of leave of court see su¬ 
pra § 68. 

Filing with leave of court 

(1) Where minutes as corrected 
showed leave of court, information 
will not be quashed.—State v. James, 
supra. 

(2) In the absence of a manifest 
and flagrant abuse of the powers 
vested in the district attorney, his 
action in preferrmg a bill with leave 
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ly provides that an information must be set aside 
where leave to file it has not been granted by the 

court,i2 

Legality of arrest. A motion to quash the in¬ 
formation does not raise the question of the valid¬ 
ity of the warrant of arrest.^^ 

Accusation., That the affidavit on which an ac¬ 
cusation is based is defective, in not properly de¬ 
nominating or describing the offense charged, will 
not afford ground for quashing the accusation, 
where the identity of the transaction set forth in 
the affidavit with that charged to be a crime in the 
accusation is apparent.^"* 

§ 207. -Irregularities in Composition and 

Organization of Grand Jury 

a. In general 

b. Statutory provisions 

c. Time for motion 

d. Discrimination in selection 

e. Disqualification 

f. Presumption of regularity 


a. In General 

tn some jurisdictions a motion to quash the indict¬ 
ment is proper to test the legality of the constitution of 
the grand Jury. 

In some jurisdictions a motion to quash the in¬ 
dictment is not the proper method of presenting 
questions w4th respect to the composition and or¬ 
ganization of the grand jury but some other pro¬ 
cedure, such as a plea in abatement, must be em¬ 
ployed,at least where the irregularities in the 
organization of the grand jury do not appear of 
record.^® In other jurisdictions a motion to quash 
the indictment is proper to test the legality of the 
constitution of the grand jury.^^ Where the indict¬ 
ment is valid, a motion to quash or set it aside will 

be overruled.^8 

Where the grounds for a motion to quash an in¬ 
dictment have not been enumerated by statute, 
a mere irregularity or informality in the procedure 
with regard to drawing, summoning, and impaneling 
of the grand jury, by which an indictment is found, 
is not ground for quashing it unless prejudice is 
shown to have been occasioned to the substantial 
rights of accused.20 Where, however, the irregu- 


of court will not be considered on 

a motion to quash or be reviewed on 

appeal.—Commonwealth v. van den 

Berg, 41 Pa.Dist. & Co. 39. 30 Del. 

Co. 202. 

12. Mont.—State ex rel. Juhl v. Dis¬ 
trict Court of First Judicial Dist. 
in and for Jefferson County. 84 
P.2d 979. 107 Mont. 309, 120 A.L,.R. 
353—State v. Foot, 48 P.2d 1113, 
100 Mont 33. 

13. U.S.—Albrecht v. U. S.. Ill., 47 
S.Ct. 250, 273 U.S. 1. 71 L.Ed. 505. 

14. Ga.—Crawford v. State, 62 S.R 
501, 4 Ga.App. 789. 

15. Pl€L —State V. Lewis, 11 So,2d 
387. 

Tenn.—Chairs v. State, 139 S.W. 711, 
124 Tenn. 630—Hanson v. State, 96 
S.W. 953, 116 Tenn. 356. 

31 C.J. p 804 note 25 [dj. 

Composition and organization of 
grand jury see Grand Juries §S 
26. 

Irregularities in formation of grand 
Jury as ground for plea in abate¬ 
ment see Criminal Law § 427 b 
(4). 

Objection to grand Jury by motion to 
quash venire or by challenge see 
Grand Juries §§ 27-30. 

1& Fla.—Tarrance v. State, 30 So. 
685, 43 Fla. 446, affirmed 23 S.Ct 
402. 188 U.S. 619, 47 L.Bd, 672. 

Matters not apparent on face of rec¬ 
ord as ground for motion to quash 
see supra $ 203. 

17. lU.—People v. Bain. 193 N.R! 


137, 358 Ill. 177—People v. Green. 

161 N.E. 83. 329 III. 676. 

31 C.J. p 805 note 26. 

In Bhode Xslaad the proper mode 
by which an accused may take ad¬ 
vantage of defective constitution of 
grand Jury, not apparent on the rec¬ 
ord, Is by a plea in abatement or 
possibly by motion to quash, to pre¬ 
cede a plea of not guilty.—State v. 
Muldoon, 20 A.2d 687, 67 R.I. 80. 

18. U.S.—U. S. V. Skidmore, C.C.A. 
Ill., 123 F.2d 604—U. S. v. Reilly, 
D.C.Pa., 30 P.2d 866—U. S. v. 
Morse, D.C.N.T., 292 F. 273. 

Ala.—Oliver v. State, 166 So. 615, 232 
Ala. 5. 

Ark.—^Bethel v. State, 257 S.W. 740, 

162 Ark. 76, 31 A.L.R. 402. 

CaL—People v. Tennant, 88 P.2d 937, 
32 CaLApp.2d 1. 

Ill.—Sullivan v. People, 108 IlLApp. 
328. 

La.—State v. Peyton, 194 So. 715, 
194 La. 681. 

Miss.—^Neilsen v. State, 115 So. 429, 
149 Miss. 223. 

Tex.—Hill V. State, Cr.. 171 S.W.2d 
880—Green v. State, 161 S.W.2d 
1074, 144 Tex.Cr. 221—Reese v. 

State, 151 S.W.2d 828, 142 Tex.Cr. 
254—Pena v. State, 129 S.W.2d 
667, 137 Tex,Cr. 311—Sobieski v. 
State, 71 S.W.2d 634, 126 Tex.Cr. 
406—^McKenzie v. State, Cr.. 11 
S.W.2d 172, second motion for re¬ 
hearing denied 12 S.W.2d 678, 111 
Tex.Cr. 299. 

Wash.—State v. Guthrie, 56 P.2d 160, 
185 Wash. 464. 
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Irregularities in organization of 
grand Jury invalidating indictment 
see supra S 17. 

19. N.D.—State v. Walla, 224 N.W. 
211, 57 N.D. 726. 

Statutory provisions prescribing 
grounds for motion see infra sub¬ 
division b of this section. 

80. Cal.—^Fitts V. Superior Court in 
and for Los Angeles County, 51 P. 
2d 66, 4 Cal.2d 514, 102 A.L.R. 290. 
Conn.—State v. Kemp, 9 A.2d 63, 126 
Conn. 60. 

Ga,—^Haden v. State, 168 S.E. 272, 
116 Ga. 304. 

Ill.—^People V. Herkless, 196 N.E. 829, 
361 Ill. 32—People v. Bain, 193 
N.K 137, 358 Ill. 177—People v. 
Gngsby. 191 N.E. 264, 357 Ill. 
141. 

La.—State v. Mobley, 175 So. 482, 187 
La. 759—State v. Brantley, 143 So. 
46, 175 La. 192, followed m State 
v. Chandler, 143 So. 47, 176 La. 
197—State v. Smothers, 128 So. 
781, 168 La. 1099—State v. Poster, 
114 So. 696, 164 La. 813—State v. 
Phillips, 114 So. 171, 164 La. 697 
—State V. Jackson, 97 So. 876, 164 
La. 604. 

N.D.—State v. Walla, 224 N.W. 211, 
215, 57 N.D. 726, quoting Corpus 
Jnxls. 

S.C.—State V. Orrs, 199 S.B. 865, 189 
S.C. 1. 

S.D.—State v. Pickus, 267 N.W. 284, 
289, 68 S.D. 209, citing Ooxpns Jtu 
zls. 
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larity is such that the grand jury acquires no legal 
existence, the indictment may be quashed,as 
where the grand jury are organized under an un¬ 
constitutional statute,22 although there is also au¬ 
thority for the view that, where a grand jury were 
selected under color of law and semblance of le¬ 
gal authority, and accused has enjoyed all the pro¬ 
tection which he would have had if the grand jury 
had been legally drawn, the fact that the procedure 
was had under an unconstitutional statute is not 
ground for quashing.23 An indictment may be 


quashed on motion made in proper time when found 
by a grand jury consisting of a greater number than 
that permitted by law,24 and it is not an abuse of 
discretion to quash an indictment because one of 
the jury commissioners is related to the prosecu¬ 
tion,25 or to a victim of the crime.^® It is not a 
ground of quashal that there is no record evidence 
of the appointment of a foreman of a grand jury, 
or that he was sworn as foreman.27 it ig not 
ground for quashing an indictment that a prior 
grand jury has been unlawfully discharged.28 


Wis,—Petition of Salen, 286 N.TT 

5. 231 Wis. 489. 

31 C.J. P 804 note 25. 

Test wlietlier isxdictment slioiild !)« 
^naslied is whether facts establish 
with reasonable probability that ac¬ 
cused mig’ht not have been indicted 
but for alleged errors affecting for¬ 
mation of grand jury.—State v. Wes- 
cott, 217 N.W. 283. 194 Wis. 410. 

De facto grand Jury 

An indictment of a de facto grand 
jury not being void, it cannot be 
set aside on motion to quash.—^Peo¬ 
ple V. Minchella, 256 N.W. 736, 268 
Mich. *123, 93 A.Li.R. 805, certiorari 
denied Minchella v. State of Michi¬ 
gan, 65 S.Ct. 217, 293 U.S. 619, 79 
L.Ed. 707, rehearing denied 55 S.Ct. 
345, 79 Ii.Ed 707—People v. Kaplan, 
239 N.W. 349. 246 Mich. 36—31 C.J. 
p 804 note 25 [c]. 

ConUnnaaoe of grand Jury beyond 
term 

(1) The question whether grand 
jury exceeded its powers by be¬ 
ginning Investigation resulting in 
indictment after extension of grand 
Jury's term of service in violation 
of statute was properly raised by 
motions to quash indictment.—XT. S. 

V. Perlstein, C.C.A.N.J., 120 F.2d 

276. 

<2) Indictment returned by grand 
jury continued into next term on 
matter not under consideration by 
it before term of court waa con¬ 
cluded could not be quashed.—^Peo¬ 
ple V. Kaplan, 239 N.W. 349, 246 
Mich. 36—People v. Morgan, 96 N. 

W. 542, 133 Mich. 650. 

(3) Where several months after in¬ 
dictment for conspiracy as public of- 
qcers defendants moved to quash, 
with no explanation for delay on their 
part but a claim that court abused its 
power under Act 1927, P.L. 420, 17 
P.S. § 1361, in holding over grand 
jury and summoning that body later, 
It was held that Act 1927, P.L. 420, 
authorizes judges to hold over grand 
jury summoned for any term, during 
interim, and until grand Jury of 
next succeeding term is assembled 
and to call such grand jury to re¬ 
assemble and dispose of any addi¬ 
tional business without requirement 
of a new venire and where court 


’ssues order that all grand juries 
luring time between terms are sub¬ 
ject to recall, and that clerk enter a 
minute to that effect specially, mo¬ 
tion to quash indictment based on 
mere technicality, and defendants 
not having been prejudiced, will be 
denied.—Commonwealth v. Nieznan- 
skl, 31 Luz.L.Reg,Pa., 411. 

(4) Continuance of grand Jury be¬ 
yond term generally see Grand Ju¬ 
nes § 32 b. 

Zrregnlazities held not fatal 

(1) Failure to publish names of 
grand Jurors.—State v. Sanderson, 
124 So. 143, 169 La. 65—State v. Gee, 
28 So. 879, 104 La. 247. 

(2) That notices were mailed to 
the grand jurors instead of being 
served personally by the deputy mar¬ 
shal, no prejudice being shown by 
failure to summon them in the ex¬ 
act mode set forth in the statute, | 
it being directory and not manda-j 
tory.—U. S. V. Morse, D.C.N.T., 292! 
R 273. 

(3) That appointment of district 
clerk administering oath to grand 
Jury had not been certified to govern¬ 
or.—^Briscoe v. State, 292 S.W. 893, 
106 Tex.Cr. 402. 

(4) That only twenty-eight venire¬ 
men were served out of designated 
number consisting of thirty.—^Peo¬ 
ple V. Smith, 12 P.2d 945. 216 Cal. 
749. 

(5) Failure of clerk of Jury board 
to advertise time and place of draw¬ 
ing.—Commonwealth v. Kenehan, 12 
Pa.Dist. & Co. 685, 30 Lack.Jur. 68. 

(6) Misspelling of Juror’s name.— 
Jackson v. State, 114 So. 68, 22 Ala. 
App. 133, pertiorari denied 114 So. 
69, 216 Alai 564. 

(7) Other irregularities see 31 C.J. 
p 804 note 25 [a]. 

De facto Jnxy conmiissloners 

Where persons participating in 
selection of venire of grand Jurors 
were at least Jury commissioners de 
facto, their title to their offices can¬ 
not be inquired into collaterally for 
purpose of quashing indictment.— 
State V. Breedlove, 7 So.2d 221, 199 
La. 966—State v. Mitchell, 96 So. 
130, 153 La. 685—State v. Smith, 96 
So. 127, 153 La. 577. 
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2L Del.—State v. Anderson, 166 A. 

662, 5 W.W.Harr. 407. 

Ill.—People V. Mack, 11 N.E.2d 965, 
367 Ill. 481—^People v. Green, 161 
N.B. 83, 329 Ill. 576—People v. 
Buckner, 117 N.E. 1023, 281 III. 
340, 3 A.L.R. 1323—People v. Lind¬ 
quist, 7 N.E.2d 166, 289 Ill.App. 
250. 

Iowa.—State v. Bowman, 34 N.W. 
767, 73 Iowa 110. 

Miss.—Tuesno v. State, 115 So. 437, 
149 Miss. 394—Perkins v. State, 
114 So. 392. 148 Miss. 608. 

Okl.—Spivey v. State, 104 P.2d 263, 
64 Okl.Cr. 397. 

R-L—State v. Muldoon, 20 A.2d 687* 
67 R.I. 80. 

31 C.J. p 806 note 26. 

Discrimination in selection of Ju¬ 
rors see infra subdivision d of 
this section. 

Xrregnlazities h^d ground for quash, 
lag 

(1) Irregularities In issuance of 
voters’ registration certificates to 
grand Jurors because of registra¬ 
tion boards’ failure to observe stat¬ 
utory requirements.—State v. Hann, 
12 S.E.2d 720, 196 S.C. 211. 

(2) Other irregularities see 31 C 
J. p 805 note 26 [a]. 

Superior court had Jurisdiction to 
determine whether grand Jury had 
been properly selected, drawn, and 
impaneled.—^Fitts v. Superior Court 
in and for Los Angeles County, 51 P. 
2d 66, 4 Cal.2d 614, 102 A.L.R. 290. 

22 . Or.—State v. Lawrence, 7 P. 116, 
12 Or. 297. 

23. N.Y.—People v. Petrea, 92 N.T. 
128—^People v. FitzpaCtric^ 30 Hun 
493, 1 N.T.Cr. 426, 66 How.Pr. 14, 
reversmg 65 How.Pr. 365. 

24. U.S.—U. S. V. Haskell, D.COkl.^ 
169 F. 449. 

Del.—State v. Anderson, 166 A. 662, 
5 W.W.Harr. 407. 

25. S.C.—State V. Smith, 71 S.E. 
830, 89 S.a 158. 

26w S.C.—State v. Malloy, 74 S.B. 
988, 91 S.C. 429. 

27. Pa.—Commonwealth v. Fergu¬ 
son, 8 Pa.Dlst. 120. 

28. N.J.—State v. Zeller, 85 A. 237, 
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b. Statatoxy Frovisioiis 

An indictment may be quashed or set aside for such 
defects in the formation of the grand Jury as are 
enumerated by statute. 

Statutes have been enacted in some jurisdictions 
specifically enumerating the defects in the selection, 
drawing, or organization of a grand jury constitut¬ 
ing grounds for a motion to quash or set aside an 
indictment.29 Thus in some jurisdictions a motion 
to quash or set aside an indictment is authorized by 
statute where the grand jury were not selected, 
drawn, summoned, impaneled, or sworn as pre¬ 


scribed by law^o or where there is a substantial er¬ 
ror in summoning or in the formation of the grand 
jury.31 Where the specific grounds on which a 
motion to quash the indictment may be urged are 
enumerated by statute, or the statute prescribes the 
particular defects in the formation of the grand 
jury which constitute ground for a motion to quash, 
objections to the grand jury not enumerated among 
the specific grounds ordinarily cannot be urged,^2 
unless they may be based on the state or federal 
Constitution.23 Where the grounds for challenge 
to an individual juror or to the array of the grand 


83 N.J.Law 666—State v. Esran. 83 
A- 235, 82 X.J.Law 317. 

31 O.J. p 805 note 38. 

29. N-D.—State v. Walla, 224 N.. 
W. 211, 67 N.D. 726. 

Where the statutory groTUid is not j 
shown the motion will be denied.— 
Morales v. State, 296 S.W. 322, 107 
Tex.Cr. 185. 

90. That two memhess of grand 
jnry were from same civil township, 
in violation of Code 1897 § 339, was 
sufficient ground for setting aside 
indictment.—State v. Judkins, 206 
N.W. 119, 200 Iowa 1234—State v. 
Russell, 58 N.W. 915, 90 Iowa 669, 
28 L.R.A. 195. 

31- Ky.—Hopkins v. Commonwealth, 
130 S.W.2d 764, 279 Ky. 370—Wil¬ 
liams V. Commonwealth, 71 S.W. 
2d 626. 254 Ky, 277. 

Slight irregnlaxities and faUnres 
to comply literally with all details 
of statutes respecting the impanel¬ 
ing of grand Juries and duties of 
Judges, Jury commissioners, and 
other officials with reference thereto 
are not grounds for setting aside in¬ 
dictments.—May V, Commonwealth, 
Ky., 171 S.W.2d 465. 

Xrregulaxitias haid ground for quaslu 
ing 

(1) Where names put into Jury 
wheel by commissioners were not 
taken from required assessor's books 
as prescribed by statute but names 
of commissioners' wives and daugh¬ 
ters and others whom they desired 
to favor were inserted and from 
names that were put into wheel, 
grand Jury that found indictment 
were selected, motion to auash in¬ 
dictment should have been sustained 
in absence of evidence showing fals¬ 
ity of proof offered by accused in 
establishing violations relied upon. 
—^Bain v. Commonwealth, 140 S.W. 
2d 612, 283 Ky. 18. 

(2) The statutory provision that 
names of persons drawn as grand 
and petit Jurors shall be publicly 
announced when drawn applies only 
to courts of continuous session, 
Judges of which must draw such Ju¬ 
rors two weeks before they are re-j 
^tdred to serve and immediately' 


give names drawn to sheriff, and Is 
inapplicable to other courts, such as 
Leslie circuit court, having statu¬ 
tory fixed terms at designated dates, 
so that motion to quash indictment, 
returned by grand Jury drawn by 
Judge of such court, who read names 
drawn to clerk thereof, should have 
been sustamed.—-Williams v. Com¬ 
monwealth, 154 S.W.2d 563, 287 Ky. 
570, 136 A.L.R. 1398. 

(3) Other cases.—^Noble v. Com¬ 
monwealth, 156 S.W.2d 463, 288 Ky. 
477. 

IfragulazltiM held not fatal 

(1) An indictment returned by 
special grand Jury impaneled by 
Fayette circuit court, which is a 
court of continuous session, under 
statutory authority of the court in 
its discretion to call not more than 
three special sessions of a grand 
Jury in one year was not subject 
to motion to quash for failure of or¬ 
der directing impaneling of the spe¬ 
cial grand Jury to comply with stat¬ 
utory requirement that order calling 
a sjiecial term of court designate the 
style of each case to be tried.—^An¬ 
derson V. Commonwealth, 166 S.W. 
2d 30, 291 Ky. 727. 

(2) Fact that grand Jury, after its 
regular statutory six-day term ex¬ 
pired, was reconvened during same 
regular term of court at which grand 
Jury was impaneled was not ground 
for quashing indictment found at 
reconvened session.—^Taylor v. Com¬ 
monwealth, 76 S.W.2d 923, 256 Ky. 
667. 

(3) The mere fact that others than 
Jury commissioners were in and out 
of room wherein commissioners were 
filling Jury wheel, from which grand 
Jury were drawn, was insufficient 
ground to discharge Jury panel and 
set aside indictment.—^May v. Com¬ 
monwealth, Ky., 171 S.W.2d 465. 

<4> The Jury commissioners' plac¬ 
ing of more than statutory'maximum 
number of three hundred names in 
Jury wheel, from which grand Jury 
were drawn, was not ground for set¬ 
ting aside indictment.—^May v. Com¬ 
monwealth, suprcu 

(6) The circuit court judge's draw¬ 
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ing of names of twenty grand Jurors, 
instead of statutory maximum num¬ 
ber of twenty-four names, from Jury 
wheel was not ground for setting 
aside indictment.—^May v. Common¬ 
wealth, supra. 

38. Ind.—Bottorff v. State. 156 N.E 
555, 199 Ind. 540. 

N.D.—State v. Walla, 224 N.W. 211, 
57 N.D. 726. 

Tex—McNeal v. State, 274 S.W. 

981, 101 Tex.Cr. 114. 

31 C.J. p 805 note 39. 

Exclusiveness of statutory grounds 
generally see supra § 202. 

Defects apparent on face of indict¬ 
ment 

(1) Where the statute provides 
that a motion to quash the indict¬ 
ment reaches only defects which 
appears on the face of the indict¬ 
ment or record, defects in the organ¬ 
ization of the grand Jury which do 
not so appear are not grounds for 
the motion. 

Ind.—Johnson v. State, 14 N.R2d 96, 
213 Ind. 659—^Mack v. State, 180 
N.B. 279, 203 Ind. 355, 83 A.L R. 
1349—Bottorff v. State, 166 N.E. 
555, 199 Ind. 540—^Katzen v. State, 
137 N.B. 29, 192 Ind. 476—State v. 
Jackson, 121 N.E. 114, 187 Ind. 
694. 

Wyo.—Cook V. Territory, 4 P. 887, 
3 Wyo. 110. 

(2) Matters not apparent on face 
of record generally see supra § 203. 

Where statute expresidy prohibits 
objections except on certain gronndSg 
a motion to quash on grounds other 
than those specifically enumerated 
will not lie.—Mullins v. State, 130 
So. 627, 24 Ala.App, 78, certiorari de¬ 
nied 180 So. 630, 222 Ala. 9—Morse 
V. State, 112 So. 806, 22 Ala.App. 
93. 

33. Tex.—-Hunter v. State, 299 S.W. 

487, 108 Tex.Cr. 142. 
Discrimination in selection of grand 
Jury see infra subdivision d of this 
section. 

"The only limitations on legislative 
power to restrict the grounds on 
which an accused may assail the 
composition of a grand Jury which 
has returned an Indictment against 
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jury are fixed by statute, a challenge on other 
grounds cannot be sustained, although placed in the 
form of a motion to quash.34 

Grounds for challenge as grounds for motion. 
In some jurisdictions the statutes provide, among 
other things, that when accused has not been held 
to answer before the finding of the indictment it 
may be set aside on any ground which would have 
been good ground for challenge, either to the pan¬ 
el or to any individual juror.35 Under such stat¬ 
utes, when accused has not been held to answer be¬ 
fore the finding of the indictment, the indictment 
will be set aside on such grounds as constitute cause 
for challenge,^® but a motion to quash the indict¬ 
ment ordinarily will be denied where the ground 
alleged does not constitute cause for challenge.37 

Statutes prohibiting motion to quash indictment, 
A motion to quash the indictment on account of 
defects in the formation of the grand jury is not 
proper where such procedure is expressly or im¬ 
pliedly prohibited by statute.38 Thus a motion to 
quash the indictment cannot be made where the 


statute provides that objections to the formation of 
the grand jury shall be taken only by plea in abate¬ 
ment,39 or where the statute provides that defects 
in the formation of the grand jury as grounds for 
quashing the indictment shall not be allowed to a 
person who has been held to answer before indict¬ 
ment,^^ or 'where the statute prescribes that after 
the grand jurors are sworn and impaneled no ob¬ 
jection shall be raised by plea or otherwise to the 
grand jury.^l 

In some jurisdictions, as for example, Texas, the 
statute provides that any person, before the grand 
jury have been impaneled, may challenge the array 
of jurors or any person presented as a grand juror, 
and in no other way shall objections to the quali¬ 
fications and legality of the grand jury be heard.'*^ 
Under such a statute an attack on the constitution 
and organization of the grand jury ordinarily must 
be by way of challenge before the grand jury are 
impaneled, and a motion to quash the indictment 
'will not lie.^3 There are, however, certain excep¬ 
tions to this rule, permitting accused by motion to 


him are the limitations of the con¬ 
stitution.”—State V. Walla, 224 N. 
W. 211. 216. 67 N.D. 726. 

Tederal Oonstitiitloa 
0.S.—Carter v. Texas, 20 S.Ct. 687. 
177 U.S. 442, 44 L.B<1 839, re¬ 
versing 46 S.W. 236, 48 S.W. 608, 
39 Tex,Cr. 345. 

Tex.—Gentry v. State. 290 S.W. 541, 
105 TexCr. 617—^Juarez v. State, 
277 S.W. 1091, 102 Tex.Cr. 297. 

S4. Mo.—State v. Carolla, 292 S. 
W. 721, 316 Mo. 213—State v. Gow- 
dy, 270 S.W. 310, 807 Mo. 362— 
State V. Connell, 49 Mo. 282. 

Tex.—Bryant v. State, 260 S.W. 698, 
97 Tex.Cr. 11. 

31 C.J. p 806 note 40, p 806 note 42. 

35. Cal.—^People v. Hatch, 109 P. 

1097, 13 Cal.App. 521. 

Idaho.—State v. Roberts, 188 P. 895, 
33 Idaho 30. 

N-.D.—State v. Walla, 224 N.W, 211, 
57 N.D. 726. 

S.D.—State v. Pickus, 267 N.W. 284, 
63 S.D. 209. 

31 C.J. p 806 note 43. 

Grounds for challenge see Grand 
Juries §S 29 b, 30 b. 

SreoesBlty of prejudice 
As to defects in the formation of 
the grand Jury specifically made 
ground for challenge, accused has 
a constitutional right to have the 
Indictment quashed regardless of 
actual prejudice.—State v. Pickus, 
257 N.W. 284, 63 S.D. 209. 

96. Idaho.—State v. Roberts, 188 P. 
895, 33 Idaho 30. 

S.D.—State v. Forgraves, 141 N.W. 
990, 32 S.D. 21. 

42 C. J.S.-75 


FaUure to give vxitteu notice to 
sherijf of meeting of officers to draw 
grand Jury afforded grround for mo¬ 
tion to quash indictment.—State v. 
Johnson, 210 N.W. 350, 60 S.I>. 388 
—State V. Fellows, 207 N.W. 477, 49 
S,D. 481. 

37. Cal,—^People v. Murphy, 235 P. 

61, 71 Cal.App. 176—^People v. 

Hatch, 109 P. 1097, 13 Cal.App. 621. 

N.D.—State v. Walla, 224 N.W. 211, 
57 N.D. 726. 

S.D.—State v. Pickus, 257 N.W. 284, 
63 S.D. 209. 

Possible exceptions 

S.D,—State v. Pickus, supra. 

38. Ala.—Wimbush v. State, 186 So. 
145, 237 Ala. 163. 

Miss.—State v. Farbes, 98 So. 844, 
134 Miss. 425. 

39. Aleu—Wimbush v. State, 186 So. 
145, 237 Ala. 163—McCoy v. State, 
166 So. 769, 232 Ala. 104—Reese 

V. State, 152 So. 41, 228 Ala. 132— 
Parker v. State, 177 So. 168, 27 
Ala.App. 598—Barnett v. State, 176 
So. 834, 27 Ala.App. 588. 

31 C.J. p 795 notes 5 [a], 13 [aj. 
Irregularities in formation of grand 
Jury as ground for plea in abate¬ 
ment see Criminal Law § 427 b 
(4). 

40. Iowa.—State v. Hickman, 193 N. 

W. 21, 195 Iowa 766—State v. 
Gibbs, 39 Iowa 319. 

41. Miss.—State v. Forbes, 98 So. 
844, 134 Miss. 426—^Long v. State, 
96 So. 740, 133 Miss. 33. 

43. "O.S.—Carter v. Texas, 20 S.Ct 
687, 177 XJ.S. 442, 44 L.Bd. 839, 
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reversing 46 S.W. 236, 48 S.W- 
508, 39 Tex.Cr. 345. 

Tex.—Tyson v. State. Cr., 171 S.W. 
2d 496. 

43- Tex.—^Armentrout v. State, 135 
S.W.2d 479, 138 Tex.Cr. 238—Winn 
V. State, 135 S.W.2d 118, 138 Tex. 
Cr. 202—Warren v. State, 79 S.W. 
2d 1092, 128 Tex.Cr. 142—King v. 
State, 79 S.W.2d 126, 128 Tex.Cr. 
121—Frey v. State, 3 S.W.2d 459, 
109 Tex.Cr. 168—^Kemp v. State, 
290 S.W. 1097, 106 Tex.Cr. 103— 
Gentry v. State, 290 S.W. 541, 105 
Tex.Cr. 617—^Kelley v. State, 289 
S.W. 73, 106 Tex.Cr. 405—PoweU 

V. State, 269 S.W. 448, 99 Tex.Cr. 
276—Smith v. State. 260 S.W. 602, 
97 Tex.Cr. 6—^Bryant v. State, 260 
S.W. 698, 97 Tex.Cr, 11—Robin¬ 
son V. State, 244 S.W. 599, 92 Tex. 
Cr. 627—^Tbarra v. State, 164 S. 

W. 10, 73 Tex.Cr. 70. 

Time of challenging grand Jury see 
Grand Juries § 28 c note 53. 

”It seems to be the ‘design of our 
Code to cut off all objections to the 
organization of a grand jury un¬ 
less they are made in the challeng¬ 
es allowed at the time of Its organ¬ 
ization, or come strictly under the 
motion allowed to set aside the in¬ 
dictment after it is found by the 
grand Jury.”—Newman v. State, 43 
Tex. 525, 629—Haile v. State, 96 S. 
W.2d 708, 710, 131 Tex.Cr. 17—Pow¬ 
ell v. State, 269 S.W. 443, 445, 99 Tex. 
Cr. 276. 

jBJleged irregularity of appointment 
of Jury coBunission is not ground for 
quashing indictment, proper remedy 
being by challenge to array.—Big^ 



§ 207 


INDICTMENTS AND INF0BMATI0N8 42 C. J. S. 


quash or set aside the indictment to take advan¬ 
tage of the same grounds which would have been 
available in a challenge to the array.^^ Thus ac¬ 
cused may move to quash the indictment where he 
has had no opportunity to challenge the grand jury 
which found the indictment against him,^® as where 
he was arrested^® or the offense was committed^^ 
after the grand jury were impaneled, or where the 
purported grand jury is composed of more or less 
than the required number,^ ^ or where the record 
show’s an arbitrary disregard of the statutory pro¬ 
visions relating to the manner of selecting grand 
jurors.**® Furthermore, accused may move to set 
aside the indictment before pleading thereto on the 
ground that he has been denied the equal protection 
of the law tmder the Fourteenth Amendment to the 
federal Constitution, although he has had the op¬ 
portunity to raise the question by challenge to the 
array.50 

c. Time for Motion 

A motion to quash the Indictment for defects in the 


formation of the grand Jury must be made promptly and 
within the time fixed by statute. 

A motion to quash or set aside an indictment be¬ 
cause of defects in the composition and organiza¬ 
tion of the grand jury may be denied where it is 
not made promptly after an opportunity to make 
it is presented.^^ Where the objection is a substan¬ 
tial, rather than a technical, one, and accused was 
not under arrest prior to the finding of the indict¬ 
ment, a motion to quash based on objections to the 
grand jury may be filed at any time before arraign- 
ment.52 A motion to quash, based on objections to 
the grand jury, if filed at the first opportunity after 
the filing of the indictment where accused was not 
under bond before it was filed, is in proper time, al¬ 
though the objection should have been raised sooner 
if he had been under bond.53 A motion to quash 
an indictment on the ground that a grand jury was 
improperly drawn cannot be sustained as a chal¬ 
lenge to the array, where the motion is made after 


gins V. state, 3 S.W.2d 816, 109 Tex. 
Cr, 218. 

Beassembiad grand jury 
An objection to grand jury's or¬ 
ganization after its recall by special 
judge selected to continue court 
term following resignation of regu¬ 
lar Judge, who discharged grand 
jury for such term, came too late 
by motion at subsequent term to 
quash Indictment, although no order 
setting aside order discharging grand 
jury and directing reassembly there¬ 
of was shown to have been made by 
regular judge.—Armentrout v. State, 
135 S.W.2d 479, 138 Tex.Cr. 238. 

44. Tex.—Haile v. State, 95 S.W.2d 
708. 131 T€X.C!r. 17, followed in 95 
S.W.2d 711, 131 T€x.Cr. 22—Davis 
V. State, 288 S.W. 456, 105 Tex.Cr. 
359—Powell V. State, 269 S.W. 443, 
99 Tex.Cr. 276—^Roberts v. State, 
195 S.W. 189, 81 Tex.Cr. 227. 

45- U.S.—Carter v. Texas, 20 S.Ct 
687. 177 U.S. 442. 44 L.Ed. 839, 
reversing 46 S.W. 236, 48 S.W. 508, 
39 TexCr. 345. 

Tex.—Conklin v. State, 162 S.W.2d 
973, 144 Tex.Cr. 843—Conklin v. 
State. 162 S.W.2d 416. 144 Tex.Cr. 
210—Terrell v. State, 139 S.W.2d 
108, 139 Tex.Cr. 130—Hickox v. 
State, 253 S.W. 823, 95 Tex.Cr. 173. 
Motloii at subsequent trial 

Permitting one who has had no 
opportunity to challenge on Impanel- 
ment of the grand jury to raise the 
question by motion to quash the in¬ 
dictment should not be held to ex¬ 
tend to an accused the right to waive 
the question when first opportunity 
presented itself and then raise it at 
a subsequent trial.—Tyson v. State, 
TexCr., 171 S.W,2d 496. 


f46. Tex—Powell v. State, 269 S.W. 

443, 99 TexCr. 276. 

I Allegation of indictment as to date 
of offense does not prove that ac¬ 
cused was not arrested and charged 
with offense before grand jury was 
impaneled, so as to enable him to 
move to quash indictment.—Hemp v. 
State, 290 S.W, 1097. 106 TexCr. 103. 

47. U.S.—Carter v, Texas, 20 S.Ct. 
687, 177 U.S. 442, 44 L.Ed. 889, 
reversing 46 S.W. 236, 48 S.W. 508, 
39 TexCr. 345—Conklin v. State, 
162 S.W.2d 416, 144 TexCr. 210— 
Wilkes V. State, 292 S.W. 234, 
106 TexCr. 368—Davis v. State, 
288 S.W. 456, 105 TexCr. 359. 

48. Tex—Powell v. State, 269 S.W. 
443, 99 TexCr. 276. 

49. Tex—Warren v. State, 79 S.W. 
2d 1092, 128 TexCr. 142—Hunter 
V. State, 299 S.W. 437, 108 TexCr. 
142—Simms v. State, 278 S.W. 220, 
102 TexCr. 426, followed in Wright 
V. State, 278 S.W. 220, 102 TexCr. 
428—PoweU v. State. 269 S.W. 443, 
99 TexCr, 276. 

50. Tex—Juarez v. State, 277 S.W. 
1091, 102 TexCr. 297, overruling 
prior inconsistent holdings. 

Discrimination in selection of grand 
jury see infra subdivision d of this 
section. 

51. U.S.—Cook T. U. S., C.C.A.Tex, 
4 F.2d 517. 

Pa.—Commonwealth v. Haines, 57 Pa. 
Super. 616. 

Time for motion to quash generally 
see supra § 199. 

HottoUf ^ght mouths aftax iudict- 
meut was filed, on ground that order 
for drawing grand jury was made by 
judge when out of his district, was 
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properly overruled.—^McLendon v. U. 
S., C.C.A.Xja., 14 P.2d 12, certiorari 
denied 47 S.Ct. 239, 273 U.S. 729 71 
LuBd. 862. 

Failure to interpose challenge 

(1) Where accused neglects to in¬ 
terpose a challenge to the grand 
jury, a motion to quash the indict¬ 
ment may be denied in the ab¬ 
sence of a showing that he had no 
opportunity to make the challenge. 
U.S.—Cook V. U. S., C.C,A.Tex, 4 

P.2d 517. 

Minn.—Maher v. State, 3 Minn. 444. 

(2) Where the statute provides 
that a person held to answer may 
challenge the panel or any grand 
juror, before the grand jury retires, 
after It is sworn and charged by 
the court, an indictment will not 
be quashed on the ground that ac¬ 
cused was imprisoned at the time 
the grand jury was empaneled and 
sworn.—State v. Ho^, 13 Minn. 132 
—31 C.J. p 806 note 44. 

(3) Time for challenging grand 
jury see Grand Juries § 28 c. 

52. U.S.—^U. S. V. Haskell, D.C.Okl., 
169 P. 449. 

Seservatlou of right to move subse¬ 
quently 

A motion to quash may be made 
after arraignment where the right to 
move at a subsequent time is re¬ 
served, as by a consent order.— 
Breese v. U. S., N.C., 143 P. 250, 74 
aC.A. 388. 

53, U.S.—Carter v. Texas, 20 S.Ct. 
687, 177 U.S. 442, 44 L.Bd. 839, 
reversing 46 S.W. 236, 39 TexCr. 
345, motion overruled 48 S.W. 508, 
39 TexCr. 345—U. S. v. Lewis, D.C 
Mo., 193 P. 633. 



42 C.J.S. 


INDICTMENTS AND INFORMATIONS 


§ 207 


the grand jury has been discharged.^^ 

Statutory provisions, A motion to quash or set 
aside an indictment for defects in the formation of 
the grand jury must be made within the time fixed 
by statute.55 Thus, where required by statute, the 
motion must be made on arraignment.56 Failure to 
discover the grounds in time to move in proper 
course may authorize the motion to quash to be 
made later.57 

d. Discriminatioii in Selection 

The exclusion from the grand Jury of qualified per¬ 
sons of accused's race or reiigion on account of their 
coior, race, or reiigious convictions is ground for quashing 
the indictment. 


An indictment may be quashed where the grand 
jury which have returned the indictment have been 
selected in violation of the federal Constitution 
guaranteeing the equal protection of the law.58 
The exclusion of qualified members of accused’s 
race from the grand jury because of their color or 
race is ground for quashing the indictment,^9 al¬ 
though such exclusion is not among the particular 
grounds prescribed by statute for quashing an in¬ 
dictment®^ A motion to quash the indictment on 
this ground is proper where accused has had no op¬ 
portunity to challenge the grand jury which in¬ 
dicted him and according to some authorities the 
opportunity to challenge the grand jury does not 


54. Pa.—Commonwealth v. Haines, 
57 Pa.Super. 616. 

55. Ky.—^Brannon v. Commonwealth, 
286 S.W. 785, 215 Ky. 589. 

Statutes prescribing time for mo¬ 
tion generally see supra § 199 b. 
Statutes requiring objections to be 
taken by challenge to grand jury 
see supra subdivision b of this 
section. 

Oonjlict hetwaea general and special 
statutes 

Where Code Cr.Proc. art 287, re¬ 
quiring demurrers and motions to 
quash indictments to be disposed of 
before trial, dealt generally with de¬ 
murrers and motions to quash indict¬ 
ments, and art 202, requiring objec¬ 
tions to manner of selecting jurors 
to be filed before expiration of the 
third judicial day of the term for 
which such jury shall have been 
drawn, specifically covered defects 
and irregularities in drawing jurors, 
juries, venires, panels, and arrays, 
art 202 governed such particular 
matters.—State v. Wilson, 14 So. 2d 
873, 204 La. 24. 

Ih Louisiana 

(1) Under Code Cr.Proc. art 202 
all objections to the manner of se¬ 
lecting or drawing any juror or 
jury or to any defect or irregularity 
that can be pleaded against any ar¬ 
ray or venire must be filed, pleaded, 
heard, or urged before the expira¬ 
tion of the third judicial day of 
the term for which such jury shall 
have been drawn, or before entering 
on the trial of the case if it is be¬ 
gun sooner.—State v. Wilson, supra. 

(2) The statute applies to motions 
to quash indictment for irregulari¬ 
ties in selecting and drawing of a 
grand jury, as well as motions to 
quash the petit jury or venires.— 
State V. Wilson, supra. 

<8) Art 202 manifests an intent to 
allow an accused to file a motion 
to quash the indictment for irregu¬ 
larity in drawing or selecting the 
jury, jury venire, panel, and array 
until three judicial days after ex¬ 
piration of term of grand jury re¬ 


turning indictment, or before trial 
if trial is begun sooner, and does not 
require filing of such motion within 
three judicial days after grand jury 
has been drawn.—State v. Wilson, 
supra. 

(4) Under prior legislation motion 
to quash the indictment for defects 
in formation of grand jury was made 
before entering on the trial.—State 
V. White, 192 So. 345, 193 La. 775— 
State V. Saba, 187 So. 7, 191 La. 1009 
—State V. Fuller, 114 So. 606, 164 
La. 718—State v. Genna, 112 So. 665, 
163 La. 701, certiorari denied Genna 
V. State of Louisiana, 48 S.Ct 22, 275 

U. S. 522, 72 L.Ed. 405—State v. Jen¬ 
kins, 107 So. 664, 160 La. 767. 

31 C.J. p 806 note 51. 

56L Ky.—^Brannon v. Commonwealth, 
286 S.W. 785, 215 Ky. 589—Sloan 
V. Commonwealth, 277 S.W. 488, 
211 Ky. 318. 

Xf there he no arraignment, mo¬ 
tion must be made on the call of 
the indictment for trial.—^Robinson 

V. Commonwealth, 149 S.W.2d 502, 
285 Ky. 838. 

57. La.—State v. Hinson, 8 So. 471, 
42 La Ann. 941. 

31 C.J. p 806 note 58. 

58b Tex.—^Juarez v. State, 277 S.W. 

1091, 102 Tex.Cr. 297. 
Discrimination in selection of grand 
jury generally see Grand Juries 
5 12 . 

59. U.S.—Hill V. State of Texas, 62 
S.Ct. 1169, 316 U.S. 400, 86 LuBd. 
1659, reversing Hill v. State, 167 
S.W.2d 369, 144 Tex.Cr. 416, cer¬ 
tiorari granted Hill v. State of I 
Texas, 62 S.Ct. 1048, 316 U.S. 655, 
86 L.Bd. 1735—Smith v. State of 
Texas, 61 S.Ct. 164, 311 U.S. 128, 
85 L.Bd. 84, reversing Smith v. 
State, 136 S.W.2d 842, 140 Tex. I 
Cr. 565, certiorari granted Smith j 
V. State of Texas, 60 S.Ct. 891, 309 
U.S. 651, 84 LuBd. 1001, mandate 
conformed to Smith v. State, 147 
S.W.2d 1118, 140 Tex.Cr. SOS- 

White V. State of Texas, 60 S.Ct. 
706, 309 U.S. 631, 84 L.Bd. 989, 
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reversing 128 S.W.2d 51. 139 Tex. 
Cr. 660, certiorari denied 60 S.Ct. 
170. 308 U.S. 608, 84 L.Bd. 508, 
vacated 60 S.CL 706, 309 U.S. 631, 
84 L.Bd. 989, and rehearing denied 
60 S.Ct. 1032. 310 U.S. 530, 84 L. 
Bd. 1342, mandate conformed to 
White V. State. 141 S.W.2d 961, 
139 Tex.Cr. 660—^Pierre v. State of 
Louisiana, 69 S.Ct. 636, 306 U.S. 
354, 83 LBd. 757, reversing State 
V. Pierre, 180 So. 630, 189 La. 764, 
certiorari granted Pierre v. State 
of Louisiana, 69 S.Ct. 100, 305 U. 
S. 686, 83 LBd. 370—Norris v. 
State of Alabama, Ala, 55 S.Ct. 
679, 294 U.S. 687, 79 LEd. 1074. 

Ala—Vaughn v. State, 177 So. 653, 
235 Ala 80—^Millhouse v. State, 168 
So. 666, 232 Ala 667. 

Tex.—Johnson v. State, 124 S.W.2d 
1001, 136 Tex.Cr. 305. 

31 C.J. p 806 note 59. 

Discrimination as denial of equal 
protection of the law see Consti¬ 
tutional Law S 640. 

ISxoltisioa, of persons not of accused’s 
raoe 

A member of the Caucasian race 
cannot have an indictment quashed 
because of the exclusion of negroes 
from the jury, notwithstanding mem¬ 
bers of negro race can successfully 
demand that they be not placed on 
trial on a bill of Indictment found 
by a jury from which negroes have 
been excluded.—State v. Sims, 197 S. 
R 176, 213 N.C. 690. 

50 . U.S.—Carter v. Texas, 20 S.Ct 
687, 177 U.S. 442, 44 LEd. 839, re¬ 
versing 46 S.W. 236, 39 Tex.Cr. 
345, motion overruled 48 S.W. 508, 
39 Tex.Cr. 346. 

Tex.—Juarez v. State, 277 S.W. 1091, 
102 Tex.Cr. 297. 

81 C.J. p 806 note 59. 

Exclusiveness of statutory grrounds 
generally see supra $ 202. 

61. U.S.—Carter v. Texas, 20 S.Ct. 
687, 177 U.S. 442, 44 LBd. 839, re¬ 
versing 46 S.W. 236, 89 Tex.Cr. 
345, motion overruled 48 S.W. 608, 
39 Tex.Cr. 845. 

I 81 C.J. p 806 note 69. 
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bar a motion to quash the indictment.62 However, 
the fact that no members of accused’s race w^ere on 
the jury commission or were called to serv^e on the 
grand jury which returned the indictment does not 
warrant the quashing of the indictment in the ab¬ 
sence of a showing that such persons were exclud¬ 
ed on account of their race or color.®^ 

In some jurisdictions an objection to the grand 
jury on account of the exclusion of certain persons 
because of their race or color may not be made by 
motion to quash the indictment, but some other 
method, such as a plea in abatement, should be em¬ 
ployed.®^ 

Exchision because of religion. The exclusion of 
qualified persons of accused’s religious faith on ac¬ 


count of their reKgious convictions is ground for 
quashing the indictment.®^ 

Exclusion of women. Although, women may be 
eligible to serve as grand jurors, the fact that no 
women are selected as grand jurors is not ground 
for quashing the indictment in the absence of a 
showing of prejudice.®® 

e. DisqnaMcation 

In some Jurisdictions the disqualification of an In¬ 
dividual grand juror is ground for a motion to quash the 
Indictment. 

There is no harmony between the decisions as to 
whether the disqualification of an individual grand 
juror is ground for a motion to quash or set aside 
the indictment.®*? It is so regarded in some juris- 


62. Xa Texas the statute providingr 
that any person, before the grand 
jury have been impaneled, may chal¬ 
lenge the array of jurors or any 
person presented as a grand juror, 
and in no other way shall objections 
to the Qualifications and legality of 
the grand jury be heard, does not 
preclude a motion to quash the in¬ 
dictment based on discrimination in 
the selection of the grand jury al¬ 
though accused has had an oppor¬ 
tunity of presenting his objection by 
a challenge to the array.—Juarez v. 
State, 277 S.W. 1091. 102 Tex.Cr. 297, 
overruling McCline v. State, 141 S.W. 
977, 94 Tex.Cr. 19—31 CJ. p 806 note 
59 Cal. 

63. tJ.S.—Nanflto v. IT. S.. aC.A. 
Neb., 20 P.2d 376. 

Ala—Vaughn v. State. 177 So. 653, 
235 Ala 80. 

Ark.—Hannah v. State. 38 S.W.2d 
1090. 183 Ark. 810. 

D.C.—McKenzie v. tJ. S„ 126 P.2d 533, 
76 U.S,App.D.C. 270. 

Ky.—^Montjoy v. Commonwealth, 90 
S.W.2d 362, 262 Ky. 426, appeal 
dismissed Montjoy v. Common¬ 
wealth of Kentucl^. 66 S.Ct. 961, 
298 U.S. 646. 80 l^Kd. 1376. 

N.C.—State V. Cooper. 172 S.B. 199, 
205 N.a 657. j 

Tex.—Graver v. State, Cr., 172 B.W. | 
2d 316—Hamilton v. State, 150 S. 
W.2d 395, 141 Tex.Cr. 614, certio¬ 
rari denied 62 S.Ct. 117, 314 U.S. 
609, 86 I(.Kd. 490—^Parker v. State, 
137 S.W.2d 23, 138 Tex.Cr. 329— 
Hamilton v. State, 135 S.W.2d 476, 
133 Tex.Cr. 206—Mitchell v. Stata 
117 S.W.2d 443, 135 Tex.Cr. 176— 
Mitchell V. State, 105 S.W.2d 246, 
132 Tex.Cr. 491—Carrasco v. Stata 
95 S.W.2d 433, 130 Tex.Cr. 669— 
Brown v. State. 94 S.W.2d 169, 130 
Tex.Cr- 276—Trapper v. State, 84 
S.W.2d 726, 129 Tex.Cr. 63—Pree- 
hejr V. State, 59 S.W.2d 385, 123 
'P^Cr. 488—Bamirez v. State, 40 
' 138, 119 Tex.Cr. 362, cer¬ 

tiorari denied 52 S.Ct 86, 284 U. 


a 659, 76 Ii.Ed. 658—Mickle v. 
State, 213 S.W. 665, 85 Tex.Cr. 
560. 

64. Pla.—State v. Lrewis, 11 So.2d 
837. 

Ind.—Johnson v. State, 14 N.B.2d 96, 
213 Ind. 659. 

Tenn.—^Hansom v. State, 96 S.W. 953, 
116 Tenn. 355. 

Irregularities in composition or or¬ 
ganization of grand jury as ground 
for plea in abatement see Crim¬ 
inal Law § 427 b (4). 

Matters not apparent on face of rec¬ 
ord as ground for motion to quash 
see supra 5 203. j 

66. Tex.—^Juarez ▼. State, 277 S. 
W. 1091, 102 Tex.Cr. 297. | 

66. U.S.—U. S. V. Glasser, aC.A.IlL, 
116 P.2d 690, certiorari granted 
Glasser v. U. S,, 61 S.Ct. 835, Kret-1 
ske V. U. S., 61 S.Ct. 835 and Roth 
V. U. S., 61 S.Ct 835, modified on 
other grounds 62 S.Ct 457, 816 
U.S. 60, 86 LbEd. 680, rehearing de¬ 
nied 62 S.Ct. 629, 315 U.S. 827, 86 
IkSd. 1222, rehearing denied 62 
S.Ct. 637. 315 U.S. 827, 86 L.Bd. 
1222—Wuichet v. U. S., C.CJLOhio, 
8 P.2d 561, certiorari denied 46 S. 
Ct. 351, 270 U.S. 651, 70 L.Bd. 781. 
Ill.—People V. Peters, 48 N.B.2d 352, 
382 IlL 549—^People v. Pognini, 28 
N.B.2d 96, 374 Ill. 161. 

Pa.—Commonwealth v. Zell & Herr, 
81 Pa.Super. 145. 

Wis.—Petition of Salen, 286 N.W. 6. 
231 Wis. 489, 

Hxolusion heoause of race contrasted 
**His case is quite different from 
that of one who is entitled to have 
the jury which passes on his life 
or property selected without dis¬ 
crimination against the race to which 
he belongs. In that case prejudicial 
effect is justly inferable from the 
racial exclusion. This is not a case 
of discrimination affecting defend¬ 
ant; at most it is an irregularity 
without implication of injury. It 
was for defendant to show prejudice 
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to his rights."—Wuichet v. U. S., 
C.C.A.Ohlo, 8 P.2d 661, 563, certiorari 
denied 46 S.Ct 351, 270 U.S. 661, 
70 L.Ed. 781. 

Where there were no women in.^ 
dieted or presentments made against 
women by the grand jury, and de¬ 
fendants showed no injury, indict¬ 
ments were not quashable on ground 
that there were no women on grand 
jury and that in district Involved 
names of women were purposely left 
out of jury wheel by jury commis¬ 
sioner.—^U. S. V. Gilbert, I).C.Ohio. 
31 P.Supp. 195. 

Male defendant accused of mur¬ 
der could not by motion to quash 
bill of Indictment raise the question 
whether the exclusion of women 
from the jury was a denial of equal 
protection, since the alleged discrim¬ 
ination was against women and not 
against male persons.—State v. 
Sims, 197 S.B. 176, 213 N.C. 690. 

67, S.C.—State v. Rector, 155 S.1SL 
385, 394, 158 S.C 212, quoting 
Corpus O^nzis. 

Plea in abatement as proper remedy 
see Criminal Law § 427 b (4) (b). 
Qualifications of grand jurors see 
Grand Juries §§ 6, 7. 

Juror asked to withdraw 

(1) That the district attorney aft¬ 
er ascertaining that certain of the 
grand jurors may have entertained 
opinions upon the case, and that such 
opinions were probably unfavorable 
to accused, suggested that it would 
be better that such jurors retire, 
and take no part in the proceedings 
resulting in the indictment, was not 
ground for setting aside the indict¬ 
ment.—^People V. Hatch, 109 P. 1097, 
13 CaLApp. 521. 

(2) An indictment need not be 
quashed because one of the grand 
jurors, who was interested in the 
' matter under consideration, was 
asked to withdraw during the delib- 
lerations of his fellows on the bill 
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dictions,especially where accused has had no op¬ 
portunity to challenge,®® decisions to this effect 
sometimes being based on express statutes.^® It has 
been held that an indictment will be quashed where 
some of the grand jurors participating were dis¬ 
qualified, notwithstanding there remained a sufficient 
number qualified to return an indictment'll The 


motion to quash must be made promptly when the 
opportunity is presented,and must be presented 
within the time prescribed by statute.^® 

In other jurisdictions the disqualification of an 
individual grand juror is not ground for a motion 
to quash the indictment,frequently by reason of 
express statutory provision.'^® 


of indictment.—Commonwealth v. 
Meyers, 62 Pa.Super. 223. 

Zn Oeorffia, while disqualification 
of a grand juror propter defectum 
may be good ground for quashing a 
criminal accusation preferred by the 
grand jury of which he was a mem¬ 
ber, mere disqualification of a grand 
juror propter affectum is not a good 
ground for a plea m abatement and 
will not require the dismissal of the 
charge.—^Bitting v. State. 139 S.E3. 
877, 166 Ga. 56—Clackum v. State, 
189 S.B. 397. 65 Ga.App. 44—^Thomp¬ 
son V. State, 170 S.B. 328, 47 Ga. 
App. 229—York v. State, 166 S.E. 
733, 42 Ga.App. 463—Snead v. State, 
145 SB. 919, 38 Ga.App. 797. 

68. Ill.—People V. Cohen, 191 N.E. 
276, 357 Ill. 198. 

La.—State v. Soileau, 138 So. 92, 173 
La. 531. 

N.C.—State v. Barkley, 151 S.H. 733, 
198 N.C. 349. 

S.C.—State V. Rector, 156 S.B. 385, 
168 S.C. 212. 

31 C.J. p 806 note 65. 

BlsqnaUfioation not established 
N.J.—State V. Rulfu, 160 A. 249, 8 
N.jr.Mlsc. 392. 

Conviction of oxime 
La.—State v. Gunter, 177 So, 60, 188 
La. 314. 

Besidenoe 

(1) Indictment against accused re¬ 
turned and presented by grand jury, 
one of members of which was not 
bona fide resident of parish where 
district court convened to try ac¬ 
cused, was subject to motion to 
quash.—State v. Morris, 171 So. 437, 
186 La. 1037. 

(2> A motion to quash indictment 
on ground that a member of grand 
jury returning indictment was not 
bona fide resident of parish was 
properly overruled, where member 
was bona fide citizen of parish, and 
his wife and children were only tem¬ 
porarily outside the parish so that 
his children could attend the uni¬ 
versity.—State V. Hudgens, 179 So. 
67. 189 La 128. 

Personal exempidon fxom duty 
Even where the disqualification of 
the grand juror is ground for quash¬ 
ing, the fact that grand jurors served’ 
who might have availed themselves > 
of a personal ezenuptlon from duty, 
does not afford such ground.—^la- 
gel V. Commonwealth, 81 Ky. 486— 
Commonwealth v. Pritchett, 11 Bush, 
Ky., 277. 


89. N.J.—State V. Lang, 66 A. 942, 

75 N.J.Law 1, affirmed 68 A. 210, 

76 N.J.Law 602. 

31 C.J. p 806 note 66. 

Challenges to grand jury see Grand 

Jury §§ 28-30. 

In Texas 

(1) Under statute any person, be¬ 
fore the grand jury have been im¬ 
paneled, may challenge the array of 
jurors or any person presented as 
a grand juror, and in no other way 
shall objections to the qualifications 
and legrality of the grand jury be 
heard; any person confined in jail 
in the county shall, on his request, 
be brought into court to make such 
challenge.—Sumner v. State, 104 S. 
W.2d 45. 132 Tex.Cr. 281. 

(2) Ordinarily objection to a 
grand juror must be made by way 
of challenge before the grand jury 
are impaneled, and a motion to quash 
is improper.—•Williams v. State, Cr., 
174 S.W.2d 261—Staton v. State, 248 
S.W. 366. 93 Tex.Cr. 866—31 GJ. p 
807 note 70, Texas cases. 

(3) If accused was prevented from 
challenging a grand juror in limine, 
the objection to the juror is availa¬ 
ble on motion to quash the indict¬ 
ment.—Conklin v. State. 162 S.W.2d 
416, 144 Tex.Cr. 210—^Sumner v. Stata 
supra—^Hickox v. State, 263 S.W. 823, 
95 Tex.Cr, 173. 

<4) Code Cr.Proc.1926 art 606 subd 
2, giving indicted person right to 
move to set aside indictment on 
ground that person not authorized 
by law was present when grand jury 
was deliberating or voting on ac¬ 
cusation against accused applies only 
to persons not impaneled as grand { 
jurors, and cannot be invoked for 
purpose of presenting objection to 
qualifications of grand juror.—Haile 
V. State, 96 S.W.2d 708, 131 Tex.Cr. 
17, followed In 96 S.W.2d 711, 131 
Tex.Cr. 22. 

(5) Time of challenging grand 
jury generally see Grand Juries 5 28 
c note 63. 

70. Nev.—^Eureka County Bank Ha¬ 
beas Corpus Cases, 126 P. 665, 129 

P. 808, 86 Nev. 80. 

Bias said prejudice 

l}r.D.—state. V. Johnson, 214 N.W. 

39, 66 N.D. 437. 

71. S,C.—State v. Rector, 165 S.E. 

886, 158 S.C. 212, in effect over¬ 
ruling State'V. Bazen, 71 S.E. 779, 

^ 89 S.a 260: 


72. U.S.—State v. Collins, I>.C.Tex., 
10 P.Supp. 1007. 

31 C.J, p 807 note 73. 

Time for motion generally see su¬ 
pra § 199. 

One may not gamble with a oonrt 
result, and then seek to have un¬ 
done that which has been done, on 
grround which that one knew be¬ 
fore trial.—State v. Collins, I).C.Tex.. 
10 P.Supp. 1007. 

Motion, filed after verdict, attack¬ 
ing indictment for homicide found by 
state grand jury on which there was 
an alien known by accused to be 
such three or four months before 
trial was too late.—State v. Collins, 
supra. 

Objection that members were not 
qualified electors generally should be 
made before pleading to indictment. 
—State V. Hann, 12 S.E.2d 720, 196 
S.C. 211. 

Where challenge was not made uau 
til after true bill was found, trial 
court did not err In overruling ac¬ 
cused's motion to strike indictment 
on ground of bias of grand jurors. 
—Smith V. State, 8 S.R2d 797, 62 
GaApp. 498. 

73. Before jury are sworn and Im^ 
paneled to try the issue 

N.C.—State v. Barkley, 161 S.B. 733, 
198 N.C. 349. 

74. Ind.—Johnson v. State, 14 N.E. 
2d 96, 218 Ind. 659. 

31 C.J. p 807 note 69. 

In California 

(1) Since 1911 the bias and prej¬ 
udice of a grand juror are not 
grounds for setting aside an indict¬ 
ment,—^People V. Kempley, 271 P. 
478, 206 Cal. 441. 

(2) Prior to 1911 such a ground 
was recognized, provided the dis¬ 
qualified juror took part in the con¬ 
sideration of the charge against ac¬ 
cused or the deliberations of the 
grand jury.—^People v. Bright, 109 
P. 33, 167 CaL 663—81 GJ. p 807 note 
68 fa], Cbl (1). 

76. Ark.—Lynch v. State, 67 S.W. 
2d 1011, 188 Ark. 831—^Adams v. 
State, 61 S.W.2d 681, 187 Ark. 1161 
—Dickerson v. State, 255 S.W. 873, 
161 Ark 60—SL Clali v. State, 254 
S.W. 478, 160 Ark. 170—^Holmes v. 
State. 264 S.W. 470, 160 Ark. 218 
—Borland v. State, 249 S.W. 591, 
158 Ark. 87. 

Ky.—^Pord v. Commonwealth, 4 S.W. 
2d 683, 228 Ky. 677—^Lee v. Com- 
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f. PresnmptioxL of Eegnlarity 

On a motion to quash an Indictment because of ir¬ 
regularities in the formation of the grand Jury, the regu¬ 
larity of the proceedings will be presumed. 

The general rule that regularity of the proceed¬ 
ings is presumed is applicable on a motion to quash 
the indictment because of irregularities in the for¬ 
mation of the grand jury.^® The indorsement of 
an indictment, “a true bill,” is evidence that it was 
duly found by a legal grand jury;*^ but such in¬ 
dorsement may be overcome by the records of the 
court.'^® 

§ 208. -Proceedings and Deliberations of 

Grand Jury 

a. In general 

b. Presence, participation, or interfer¬ 

ence of persons other than grand 
jurors 

In General 

An Indictment will not be quashed on account of mere 
irregularities in the proceedings of the grand jury which 
are not prejudicial to the accused. 

Matters which go to the proceedings of the grand 
jury, and are provable only by the testimony of the 


grand jurors, may, where manifest wrong has been 
done, be set up by motion to quash or set aside the 
indictment,although an indictment will not be 
quashed for mere irregularities in the proceedings 
of the grand jury which are not prejudicial to ac¬ 
cused.®® In case the grand jury have been guilty 
of misconduct, the court may in its discretion quash 
an indictment.®! Various particular matters in con¬ 
nection with the deliberations and proceedings of 
the grand jury have been held not to constitute 
grounds for quashing an indictment.®^ An indict¬ 
ment will not be quashed because of the failure of 
the grand jury to observe directory provisions of 
the statutes,®® or, in the absence of a showing of 
injury, because the judge, after organizing the grand 
jury, left the county while the jury deliberated on 
the indictment.®^ An objection that no copy of the 
testimony before the grand jury was served on ac¬ 
cused after the adjournment of the grand jury, or 
that the grand jury never caused the person ap¬ 
pointed as stenographic reporter to transcribe the 
testimony, cannot be raised by motion to quash the 
indictment.®® 

Charge of court An indictment will not be 
quashed for error in the general charge of the 


monwesUtb, 276 S.W. 127, 210 Ky.. 
410. 

W-Va.—State v. Austin, 117 S.1I 607, 
as W.Va, 704. 

31 CJ. p 807 note 70. 

76. U.S.—U. S. V. Heilly, D.aPa., 
30 F.2d 866. 

Ark.—Hannah v. State, 38 S.W.2d 
1090, 183 Ark. 810. 

Colo.—People v. Clifford, 98 P.2d 272, 
275, 105 Colo. 816, citins: Cozpns 
ornzis. 

La.—State v. Horn, 118 So. 884, 167 
La. 190. 

N.C.—State V. Lancaster, 187 S.S1 
802. 210 N.C. 584. 

31 CJ. p 807 note 76. 

Presumption of regularity of pro¬ 
ceedings generally see Criminal 
IrfLW § 589. 

77. Ark.—Cook v. State, 160 S.W. 
223, 109 Ark. 384. 

31 CJ. p 807 note 77. 

78L Iowa.—^Dutell v. State, 4 Greene 
125. 

31 C.J. p 807 note 78. 

79. Ala.—Grace v. State, 115 So. 
761, 762, 22 Ala.App. 360, quoting 
Ooxpns Tnzis. 

31 CJ. p 807 note 81. 

Proceedings of grand jury general¬ 
ly see Grand Juries §§ 37-44. 

Ground for plea in abatement see 
Criminal Law § 427 b (5). 

89. U.S.—TJ. S. V. Lehigh Valley R. 
Co., D.CPa., 43 P.2d ;85. 

N.Y.—People v. Blair, 83 N.T.S.2d 
188. 


Tex.—^Lamar v. State, 149 S.W.2d 89, 

141 Tex.Cr. 361. 

31 C.J. p 807 note 80. 

Xhvestlga'ting grand jury 

(1) Irregularities before the grand 
Jury during the time they were act¬ 
ing as a grand jury of investigation, 
are not sufficient reasons for quash¬ 
ing Indictments found by the same 
grand jury, after their investigation 
and a presentment to the court re¬ 
lating to the matters on which the 
indictment was found.—Common¬ 
wealth V. van den Berg, 41 Pa.Dist. 
& Co. 39, 80 DelCo. 202. 

(2) Where, during an investigation 
by a grand jury, a petition is pre¬ 
sented by persons thereafter indict¬ 
ed for the matters under investiga¬ 
tion, praying the court to discharge 
the grand jury from farther inves¬ 
tigation, on the ground of irregulari¬ 
ties before the grand jury, and the 
petition is dischsirged at the ex¬ 
pense of the petitioners, and there¬ 
upon the petitioners apply to the 
supreme court for a writ of prohi¬ 
bition, which is refused, the court 
will not consider the alleged Irregu¬ 
larities on motion to quash indict¬ 
ments subsequently found.—Com¬ 
monwealth V. van den Berg, supra. 

8L N.J.—State v. Donovan, 30 A.2d 

421, 129 N.J.Law 478—State v. 

Dasrton, 23 N.J.Law 49, 53 Am.D. 

270. 

31 C.J. p 808 note 83. 
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82. Sxpression of opinion by grand 
jurors in their report that acorured 
was guilty is not ground for quash¬ 
ing indictment, where jurors’ quali¬ 
fications were not objected to prior 
to the return of the indictment.— 
Davis V. State, 280 S.W. 636, 170 Ark. 
602. 

Indignation of grand jury aroused 
by evidenoe against defendants does 
not constitute bias authorizing 
quashing of the indictment.—^U. S. v. 
Qarsson, D.CXN.y., 291 F. 646. 

That grand jurors read 
tory articles regarding’ case pending 
before them is not ground for quash¬ 
ing an indictment.—Commonwealth 
V. van den Berg, 41 Pa.Dist. & Co. 
39, 30 D6l.Co. 202. 

83. Mass.—Commonwealth v. £!d- 
wards, 4 Gray 1. 

81 C.J. p 808 note 84. 

84h Tex—Elliott v. State, 125 S.W. 
568, 58 TexCr. 200. 

That judge held court in another 
county, during which time grand 
jury in first county was adjourned, 
did not warrant quashing accusation 
returned by grand jury after it re¬ 
convened.—State V, Childers, 251 P. 
6, 122 OkL 64, followed in State v. 
Gossett, 252 P. 8, 122 OkL 37, State 
V. Kirkpatrick, 252 P. 8, 122 Okl. 87. 
and State v. Hastings, 252 P. 8, 122 
OkL 37. 

85. Cal.—^People v. Delhantie, 125 P. 
L 1066, 168 CaL 461. 
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court to the grand jury S® at least where such error 
is not one of the grounds enumerated by statute for 
setting aside the indictment.®^ 

Time and place of finding. It has been held that, 
where accused is held to bail to answer at the next 
session, an indictment found before the commence¬ 
ment of the next session should be quashed on mo¬ 
tion.®® An indictment, found at a term later than 
the one at which accused had been bound over to 
appear, will be quashed, unless he had been noti¬ 
fied that his case would be submitted at the later 
term, or unless some emergency had created a press¬ 
ing necessity for proceeding without such notice,®® 
and this is true even though the bill was submitted 
to the later jury on an order of the court following 
a return of ignoramus by an earlier grand jury.®® 

Where the statute requires that the grand jury 
shall hold their sessions at the courthouse, an in¬ 
dictment will not be quashed where, because of lack 
of space, the sessions are held in a separate build¬ 
ing a few feet from the building used for holding 
court.®^ 

Attendance and examination of witnesses. Al¬ 
though the foreman of the grand jury may not have 
the power to swear the witnesses appearing before 
the grand jury, nevertheless the swearing of the 
witnesses by the foreman does not constitute such 
an irregularity as would justify the quashing of the 
indictment.®® Irregularities by witnesses before the 


grand jury, unless operating clearly to the preju¬ 
dice of accused, are not ground for quashing the 
indictment.®® An indictment will not be quashed 
because of the failure of the grand jury to call a 
witness whom accused had requested, at least where 
such failure is not one of the grounds enumerated 
by statute for the quashing of indictments.®4 Mere 
irregularities of procedure in the examination of 
witnesses which are not prejudicial cannot be made 
the basis for quashing an indictment as long as a 
correct sense of justice is maintained throughout the 
investigation and a fair opportunity is furnished for 
an explanation;®® but the indictment will be quash¬ 
ed where the grand jury witnesses were examined 
in open court and accused was denied the right of 
cross-examination.® ® 

Number of grand jurors concurring. An indict¬ 
ment may be quashed where the requisite number 
of the grand jurors have not concurred in the find¬ 
ing of the indictment,®^ although a motion to quash 
is not the proper procedure where the statute pre¬ 
scribes that objection shall be taken only by plea 
in abatement.®® 

Return, filing, and record. Where the record 
fails to show that the indictment was returned or 
presented by the grand jury in open court, the ob¬ 
jection may be raised by motion to quash.®® On the 
other hand, it is not ground for quashing the in¬ 
dictment that it does not recite into which district 


86. Ii€L—State V. Harvey, 106 So. i 
28, 159 La. 674, error dismissed 
Harvey v. State, 47 S.CL 20, 273 
U.S. 635—State v. White, 37 La. 
Ann. 172. 

Conrt’B oharsre on gnestion of re¬ 
port made by Investlsrator, which 
recommended that Jurymen read the 
report in order to get the atmosphere 
of the situation as a basis for the 
inquiry that the Jury should make, 
and the action of the assistant at¬ 
torney greneral in handing* copies of 
the report to the members of the 
grand Jury, did no constitute ade¬ 
quate grounds for quashing the in¬ 
dictment.—^State V. Ellenstein, 2 A. 
2d 454, 121 N.J.Law 304. 

That snpplementa: charge contain¬ 
ed unsound legal propositions would 
not be ground for motion to quash 
indictment.—State v. Ellenstein, su¬ 
pra. 

87. Ark.—Speer v. State, 198 S.W. 
113, 130 Ark. 457. 

Exclusiveness of statutory grounds 
generally see supra § 202. 

That court charged grand Jury 
secretly is not ground for quashing 
the indictment.—Telvington v. State, 
276 S.W. 853, 169 Ark. 498. 


88. Pa.—Commonwealth v. Hagger¬ 
ty, 3 Brewst. 286. 

Term of court and time of finding 
generally see supra § 20. 

89. Pa.—Commonwealth v. Winfield, 
40 PaDist & Co. 474, 3 Fay.L.J. 
287—Commonwealth v. Howard, 61 
Dauph.Co. 3. 

90. Pa.—Commonwealth v. Winfield, 
3 Fay.L.J. 287, 40 Pa.Dist & Co. 
474. 

91. Miss.—Whitaker v. State, 106 
So. 96, 141 Miss. 788. 

Place of holding sessions of grand 
Jury see Grand Juries § 32 a. 

92. Pa.—Commonwealth v. Kenehan, 
12 Pa,Dist. & Co. 585, 30 Lack.Jur. 
68—Commonwealth v. Zavaglia, 12 
PaDist. & Co. 529. 

98. U.S.—^U. S. V. Lehigh Valley R. 
Co., D.CPa, 43 F.2d 185. 

94b Minn.—State v. Lane, 263 N.W. 

608, 195 Minn. 587. 

Exclusiveness of statutory grounds 
generally see supra § 202. 

That earlier grand Jury had re¬ 
fused to indict after they had heard 
the testimony of the witness re¬ 
quested does not alter the rule.— 
State V. Lane, 263 N.W. 608, 195 
Minn. 587. 


95. N.T.—^People v. Blair, 33 N.T.S. 
2d 183. 

96. N.C.—State v. Ledford, 166 S.E. 
917, 203 N.C. 724—State v. Branch. 
68 N.C. 186, 12 Am.R. 633. 

97. Okl.—Eubanks v. State, 114 P. 
748, 5 OkLCr. 325. 

31 C.J. p 80S note 82. 

98 . That two grand Jury members, 
who were accused’s relatives, left 
room on solicitor's advice and did 
not participate in grand Jury delib¬ 
eration when the Jury indicted ac¬ 
cused, was not sufficient grounds for 
a motion to quash an indictment for 
homicide, under Code 1923 § 8630.— 
'Tate V. State, 161 So. 456, 26 Ala. 
App. 411, bertiorarl denied 161 So. 
457, 230 Ala. 392. 

Plea in abatement see Criminal Law 
§ 427 b (5> (a). 

99. Ark.—Felker v. State, 16 S.W. 
663, 54 Ark. 489. 

Ind.—Heacock v. State, 42 Ind. 393. 
Return, filing, and record of indict¬ 
ment generally see supra §§ 27-31. 
Xndictment presented in vacation 
may be quashed.—State v. Corbit, 42 
Tex. 88—31 C.J. P 679 note 37. 
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court it was returned where there are several dis¬ 
trict courts in the county,! that it does not affirma¬ 
tively appear that it was presented to the court by 
the foreman of the grand jur>- in the presence of 
eleven other jurors,^ that the clerk failed to place 
his file mark on it,^ that the return of the indict¬ 
ment was recorded in the chancer}" record book 
rather than in the criminal record book,^ or that the 
court’s minutes pertaining to the finding and return 
of the indictment failed to give the name of ac¬ 
cused thereon.5 WTiere the decision of the judge 
designating the place of holding court is final, it 
may not be collaterally attacked by a motion to 
quash the indictment because it was not returned at 
a place legally designated for holding court® 

Reconsideration after indictment found. ^\Tiere 
the grand jury presented an indictment, it will not 
be quashed because thereafter the grand jury heard 
further evidence and reported that they erred in 
returning the indictment and recommended that a 
nolle prosequi be entered of record.^ 

b. Presence, Participation, ox Interference of 
Persons Other than Grand Jurors 

According to somo authorities the mere presence 


of an unauthorized person before the grand jury con¬ 
stitutes ground for a motion to quash the indictment. 

The decisions of the courts have not been uniform 
on the question whether the presence of an unau¬ 
thorized person before the grand jury is ground for 
quashing the indictment.® According to some au¬ 
thorities vrhere an unauthorized person appears be¬ 
fore the grand jury, as considered in Grand Juries 
§ 40, the indictment will be quashed without proof 
of actual prejudice.® According to other authorities 
the mere presence of an unauthorized person is in¬ 
sufficient ground for a motion to quash unless it ap¬ 
pears that accused was prejudiced in his substantial 
rights.!® At any rate, the indictment will be quash¬ 
ed on motion where the grand jury, in returning it, 
were influenced, and accused was prejudiced in his 
substantial rights, by the presence of an unauthor¬ 
ized person in the grand jury room.!! In some ju¬ 
risdictions the statutes provide that a motion to set 
aside an indictment shall lie where some person not 
authorized by law was present before the grand 
jury.!^ Where the presence of a third person is 


1. Tex.—Schmidt v. State, 273 S.W. 

578. 100 Tex.Cr. 451. 

2L Ala.—Williams v. State. 43 So. 
182. 150 Ala 84. 

3. Tex.—^McCoy v. State. 294 S.W. 
573. 106 Tex-Cr. 593—Liston v. 
State, 289 S.W. 395, 105 Tex,Cr. 
531. 

4. m.—^People V. Grizzle, 44 N.£l2d 
917, 381 ni. 278. 

5. Tex.—Terry v. State, 272 S.W. 
466. 100 Tex.Cr. 161. 

e. Miss.—Jones v. State, 152 So. 
479, 168 Miss. 702. 

7. Ark.—^Banks v. State. 48 S.W.2d 
847, 185 Ark. 539, 82 A.L.R. 1051. 
Reconsideration after Indictment 
found generally see supra § 26. 
a U.S.—Latham v. U. S., GCA. 
Tex., 226 F. 420. 

Plea in abatement see Criminal Law 
§ 427 b (5). 

9. TJ.S.—^tr. S. V. Amazon Industrial 
Chemical Corporation. D.C-Md., 55 
P.2d 254—Latham v. U. S., C.aA. 
Tex., 226 F. 420—^U. S. v. Fdgerton, 
D.C.Mont.. 80 P. 874. 

Deputy Bliexlff 

Ala—Culbreath v. State, 113 So. 465, 
22 AlaApp. 143. 

Sfeenogzaj^lLer 

U-S.—Latham v. U. S., C.C.A.Tex.. 

224 p 0^0. 

V. Munson, 150 N’.B. 

^. 2^0, 319 BL 596. 

Ihd^-TCoprtney V. State, 32 N.E. 385, 
5 Ind.App. 356. 


Stenogxaplier 

(1) In the absence of a showing 
of prejudice, the presence of a ste¬ 
nographer to take testimony is not 
ground for quashing. 

Ind.—Courtney v. State, supra 
Pa—Commonwealth v. Lawrence, 
47 DaupKCo. 376. 

(2) Where the stenographer left 
before the deliberations began, his 
presence In the grand jury room to 
record testimony was not prejudicial, 
and the court properly refused to 
quash the indictment.—State v. Lou- 
vlere, 115 So. 914, 166 La. 718. 

11. Ill.—^People V. Munson, 160 N.E. 
280. 319 m. 596. 

12. Cal.—Husband v. Superior Court 
In and for Los Angeles County, 17 
P,2d 764, 128 Cal.App. 444. 

Iowa—Maley v. District Court of 
Woodbury County, 266 N.W. 815, 
221 Iowa 732. 

N.T.—^People V, Dorsey, 29 N.T.S.2d 
637, 176 Misc. 982—^People v. Ful¬ 
ler, 282 N.Y.S. 28, 156 Misc. 404— 
People V. Scannell, 72 N.T.S. 449, 
36 Misc. 40—^People v. Kramer, 68 
N'.Y.S. 383, 33 Misc. 209. 

N.D.—State V. Johnson, 214 N.W. 
39, 55 N.D. 437. 

Tex.—^Haile v. State, 95 S.W.2d 708, 
131 Tex.Cr. 17-—Stuart v. State^ 34 
S.W. 118, 35 Tex.Cr. 440. 

The term "deliberatiiig upon the 
accnsatloiis against defendant,** with¬ 
in a statute providing that the in¬ 
dictment may be set aside where a 
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person not authorized by law was 
present when the grand jury were 
deliberating upon the accusation 
against defendant, means the act of 
discussing reasons for and against 
finding a bill of indictment, and not 
the mere examination of witnesses 
giving testimony.—Johnson v. State, 
95 S.W.2d 697, 131 Tex.Cr. 23. 

Where no one was present during 
grand jury's discussion of the rea¬ 
sons for the Indictment or during 
voting, the indictment would not be 
quashed because of the presence of 
unauthorized persons.—^Johnson v. 
State, 95 S.W.2d 697, 131 Tex.Cr. 23 
—^Evans v. State, 9 S.W.2d 860, 110 
Tex.Cr. 560. 

Order for inspection of minutes of 
grand jury is not necessary condition 
precedent to a motion to quash an 
indictment on the ground that an 
unauthorized representative of the 
district attorney’s office appeared be¬ 
fore the grand jury, where the nec¬ 
essary facts on which the motion 
was based were otherwise complete¬ 
ly before the court.—^People v. Pul¬ 
ler, 282 N.Y.S. 28. 156 Misc. 404. 
Belief under general prayer in mo¬ 
tion for inspection 

Where accused moved for leave to 
inspect the grand jury minutes, staJ:- 
Ing in the moving papers that, if 
such inspection was granted, a mo¬ 
tion to dismiss the indictment would 
be made under a statute requiring 
an indictment to be set aside where 
an unauthorized perB<Hi appeared be- 



42 C. J. S. 


§ 208 


INDICTMENTS AND INFOBMATIONS 


authorized, a motion to quash the indictment will 
be denied.13 

An indictment resulting from unlawful influences 
operating on the grand jury will be quashed.^^ 

Judge. The appearance of the trial judge before 
die grand jury at their request several weeks after 
the grand jury had finished deliberations on the 
case of accused is not ground for quashing the in- 
dictmentA® 

Prosecuting attorneys. According to some au- 
ihorities, the mere presence of the prosecuting at¬ 
torney during the deliberations of the grand jury 
and when the vote is taken is not ground for quash¬ 
ing the indictment, in the absence of injury or prej¬ 
udice to accused by reason of his presence,^® The 


presence of a prosecuting attorney, who is not li¬ 
censed to practice law, before the grand jury is 
prejudicial to accused and is ground for motion 
to quash the indictmentA'^ Under a statute provid¬ 
ing that an indictment will be set aside when any 
person other than the grand jurors was present be¬ 
fore the grand jury during the investigation of the 
charge, the indictment will be set aside where the 
prosecuting attorney or his assistant is not author¬ 
ized to appear before the grand jury or becomes dis¬ 
qualified during the course of the investigation.!® 
An indictment will not be set aside where it does 
not appear that the grand jury and the prosecuting 
attorney transgressed the bounds of their respec¬ 
tive rights and duties in matters pertaining to the 
finding of the indictment.!® 


fore the grand Jury while the charge 
embraced in the Indictment was un¬ 
der consideration, the court, on de¬ 
termining that appearance of the at¬ 
torney general before the grand jury 
to present evidence resulting in the 
indictment was unauthorized, dis¬ 
missed the indictment under prayer 
for other and further relief contain¬ 
ed in the motion.—^People v. Dorsey, 
29 N.T.S.2d 637, 176 Misc. 932. 

13. N.J.—State V. Bolitho, 136 A. 
164, 103 N.J.Law 246, affirmed 146 
A. 927. 104 N.J.Law 446. 
Interpreter 

N.J.—State V. Bolitho, supra. 
ZntezrogatloiL of wltnesseB by spe¬ 
cial private prosecutor 
HI.—^People V. Wiggins, 231 IlLApp. 
467. 

Stenographer 

U.S.—^U. S. V. Amazon Industrial 
Chemical Corporation, D.C.Md., 55 
F.2d 264—U. S. V. Garsson, D.C.N. 
T.. 291 F. 646. 

Conn.—State v. Kemp, 9 A-2d 63, 126 
Conn. 60. 

Attacking validity of appolntntent 
On a motion to quash an indict¬ 
ment, defendants could not attack 
the validity of the appointment of 
an assistant clerk of i^e grand jury 
who attended the sessions, while the 
grand Jury were deliberating, the 
fact that the assistant was a de 
facto officer with a colorable title 
being sufficient on the motion to 
quash.—State v. Bllenstein, 2 A. 2d 
454, 121 N.J.Law 304. 

li. Miss.—^Price v. State, 120 So. 
751, 152 Miss. 626. 

OkL—Blake v. State, 14 P.2d 240, 
54 Okl.Cr. 62. 

Pa.—Commonwealth v. Bane, 89 Pa. 

Dist & Co. 664, 3 Fay.Ii.J. 291. 
Statements made outside of grand 
jury room 

Statements made by the district 
attorney 4n hla office to witnesses be¬ 
fore an investigating grand jury 


that they had committed perjury, ‘ 
and that they would be given the 
opportunity to tell the truth, did not 
constitute grounds to quash the in¬ 
dictments returned by the indicting 
grand jury on sufficient evidence.— 
Commonwealth v. Brownmiller, 14 A. 
2d 907, 141 Pa.Super. 107. 

15- Pa.—Commonwealth v. Hackney, 
178 A. 417, 117 Pa.Super. 619. 
Bight of Judge to appear before 
grand jury see Grand Juries § 40 a. 

16. Miss.—^Temple v. State, 145 So. ’ 
749. 165 Miss. 798—Le Barron v. 
State. 65 So. 648, 107 Miss. 663. 
Pa.—Commonwealth v. Bradney, 17 
A. 600, 126 Pa. 199—Commonwealth 
V. Brownmiller, 14 A.2d 907, 141 
Pa. Super. 107. 

Bight of prosecuting attorney to ap¬ 
pear before grand jury see Gr€uid 
Juries § 40 b. 

Special justice acting as assistant 
district attorney 

Indictments were not subject to 
motion to quash because an assistant 
district attorney, who was with the 
grand jury in hearing the evidence 
was also a special justice of a dis¬ 
trict court.—Commonwealth v. Mc- 
Knlght, 195 N.B. 499, 289 Mass. 530, 
certiorari dismissed McKnight v. 
Commonwealth of Massachusetts, 56 
S.Ct. 245, 296 U.S. 660, 80 L.Bd. 470 
—Commonwealth v. Coshnear, 194 N. 
H. 900, 289 Mass. 516. 

Where solicitor general stated in 
open court that he had not appeared 
or advised with the grand jury with 
reference to the first indictment, 
which was for driving an automo¬ 
bile while intoxicated and on the 
wrong side of road, and which had 
been quashed on account of the so¬ 
licitor general’s relationship to the 
state’s witness whose automobile 
was alleged to have been damaged 
in- the wreck from which the pros¬ 
ecution arose, refusal to qu^h the 
-second indictment,^ in which another, 
person acting as solictor general prO' 
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tern had acted for the state, was 
not error.—Boyd v. State, 10 S.EL2d 
271, 63 Ga.App. 84. 

17. ni.—^People V. Munson, ISO N.B. 

280, 319 Ill. 596. 

18. County attorney, havii^r dls» 
qualified himself to participate in 
investigation, was unauthorized to 
be present while the grand jury was 
conducting the Investigation, and 
hence a motion to set aside the in¬ 
dictment should have been granted 
under statute.—^Maley v. District 
Court of Woodbury County, 266 N.W. 
815, 221 Iowa 732. 

Special prosecutor who, having 
been appointed assistant county at¬ 
torney, and having originally offered 
to serve gratuitously, subsequently 
accepted compensation from a news¬ 
paper editor, became disqualified to 
act thereafter in the grand Jursr’s 
investigation, and hence a motion to 
set aside the indictment should have 
been granted under statute.—^Maley 
I V. District Court of Woodbury Coun- 
i ty, supra. 

I Where appearonoe of assistant 
prosecutor before the grand Jury 
was unauthorized, the indictment 
was subject to a motion to set it 
aside.—State v. Johnson, 214 N.W- 
89, 66 3Sr.D. 437. 

19. Tex.—Jackson v. State, 280 S. 

W. 202, 103 Tex.Cr. 318, certiorari 

denied 46 S.Ct 474, 271 U.S. 661, 

70 LuEd. 1138. 

Assistaats and deputias 

(1) In view of Remington Comp. 
St. §9 2032, 4136, providing that the 
prosecuting attorney shall attend on 
proceedings of the grand Jury, and 9 
115, providing that the deputy pros¬ 
ecuting attorney shall have the same 
power as his principal, the fact that 
two deputy prosecuting attorneys 
were assigned to .the grapd jury, 
one of whom took stenographic notes 
but took no active part In' question¬ 
ing witnesses, was not groupd for a 
motion to quash the Indicbnientw— 
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Where the attorney general or his assistants are 
authorized to appear before the grand jury, the in¬ 
dictment will not be quashed because of their pres¬ 
ence;*® but where their presence is unauthorized, 
the indictment will be set aside, under a statute pro¬ 
viding that an indictment must be set aside on mo¬ 
tion when it appears that an unauthorized person 
has been permitted to appear before the grand jury 
while the charge embraced in the indictment was 
under consideration.^! 

Petition presented to grand jury. The mere fact 
that a petition w-as filed with the grand jury, or 
that such petition got into the grand jury room, re¬ 
questing the grand juiy- to investigate the case, and 
stating that the petitioners knew the facts and 
thought an indictment should be returned, is not 
sufficient to quash the indictment where it does not 
appear that the grand jurors were influenced by the 
petition.22 a request presented to the grand jury 
during a recess by a group of citizens asking the 
grand jury to investigate the case, and, if the facts 


justified it, to take action is not ground for quash¬ 
ing the indictment.23 

§ 209. -Illegality or Insufficiency of Evi¬ 

dence before Grand Jury 

a. In general 

b. Examination of accused 

a. In General 

On a motion to quash an indictment the court ordi¬ 
narily will not review the character of the evidence on 
which the indictment was found and will not quash the 
indictment for mere Insufficiency of evidence before the 
grand Jury. 

The court will not as a general rule on a motion 
to quash review the character of the evidence on 
which the indictment was found,24 or inquire into 
the mode of examining witnesses.25 An indictment 
ordinarily will not be quashed or dismissed for the 
reason that the grand jury received improper evi¬ 
dence,2® or for the reason that the grand jury 


state V. Austin. 240 P. 676, 136 
Wash. 499. 

<2) Remarks of an assistant dis¬ 
trict attorney who was present dur¬ 
ing the session of the grand Jury, 
and who assisted In the examination 
of witnesses, will not be considered 
as a reason for quashing an indict¬ 
ment. when the trial judge was sat¬ 
isfied that the objectionable remark 
had not been made.—Commonwealth 
V. Garletts, 81 Pa.Super. 271. 

20. HI.—People v. Billburg, 145 N. 
E. 373, 314 IlL 182—People v. 
I-ooney. 145 N.E. 365, 314 Ill. 150. 

Right of attorney general and assist¬ 
ants to appear before grand jury 
see Grand Juries § 40 b. 
Appearance of attorney general by 
assistants before grand jury to as¬ 
sist in examination of witnesses is 
not ground for motion to quash in¬ 
dictment—^People V. Ltooney, supra, 
special assistant 

Under 5 U.S.C.A. § 310, an indict¬ 
ment will not be quashed because 
the special assistant attorney gen¬ 
eral was m the grrand jury room and 
took and transcribed the testimony. 
—Hale V. U. S., aC.A.Okl., 25 F.2d 
430. 

21. N.T.—People v. Dorsey, 29 N.T. 
S.2d €37, 176 Misc. 932. 

22. Miss.—^Price v. State, 120 So. 
Ihli 152 Miss. 625. 

23. lia.—State v. Sullivan, 105 So. 
631, 159 La. 589. 

2A Met—Pick V. State, 121 A. 918, 
143 Md. 192. 

Miss.—State v. Bates, 192 So. 832, 
187 Miss. 172. 

N.J.—State V. Garrison, 83 A.2d 113, 


130 N.J.Law 350—State v. Bllen- 
stein, 2 A.2d 454. 121 N.J.Law 804. 
31 C.J. p 808 note 91. 

Evidence: 

Before grand jury generally see 
Grand Juries S 42. 

Necessary to support indictment 
see supra $ 24. 

Illegality or insufficiency of evi¬ 
dence before grand jury as ground 
for plea in abatement see Criminal 
Law § 427 b (5) (b). 

MatexiaUty of avideaoe on which 
grand jury acted will not be in¬ 
quired into on motion to set aside in¬ 
dictment.—State V. Martin, 228 N.W. 
1, 210 Iowa 376. 

25. CaL—In re Kennedy, 78 P. 34, 
144 Cal. 634. 103 Am.S.R. 117, 67 
L.R.A. 406, 1 AnmCas. 840—^People 
v. Hatch, 109 P. 1097, 13 Cal.App. 
521. 

31 aJ. p 808 note 92. 

26. U.S.—Gates v, U, S,, C.C.A.C 0 I 0 ., 
122 F.2d 571, certiorari denied 62 
S.Ct. 478, 314 U.S. 698, 86 L.Ed. 
558, and 62 S.Ct. 483, 314 U.S. 698, 
86 L.Bd. 558—U. S. v. Harbin, D.C. 
Miss., 27 F.2d 892—U. S. v. Gars- 
son, D.C.N.T., 291 P. 646—U. S. 
V, Cooper, D.C.Iowa, 288 F. 604— 
U. S. V. Cannon, D.C.Mlch., 288 F. 
382—^U. S. V. Pappagoda, D.C.Conn., 
288 F. 214. 

Ark.—Murphy v. State, 286 S.W. 871, 
171 Ark. 620, 48 A.L.R. 1189. 
D.C.—Arnstein v. U. S.. 296 P. 946, 
54 App.D.C. 199, certiorari denied 
44 S.Ct. 454. 264 U.S. 595, 68 L. 
Ed. 867. 

Iowa.—State v, Hiatt, 1 N.W.2d 786, 
231 Iowa 643. 

La.—State v. Dallao, 175 So. 4. 187 
La. 392, appeal dismissed Dallao 
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V. state of Louisiana 58 S.Ct 51, 
302 U.S. 635, 82 L.Bd. 494, rehear¬ 
ing denied 58 S.Ct 138, 302 U.S. 
777, 82 L.Bd. 601, appeal dismissed 
Couche V. State of Louisiana 58 
S.Ct 48, 302 U S. 636, 82 L.Bd. 495. 
rehearing denied 68 S.Ct. 137, 302 
U.S. 776, 82 L.Bd. 494, appeal dis¬ 
missed Ugarte v. State of Louisi¬ 
ana 68 S.Ct 51, 302 U.S. 636, 82 
L.Bd. 494, rehearing denied 58 S. 
Ct 189, 302 U.S. 777, 82 L Bd. 601. 
Mass.—Commonwealth v. Walsh, 161 
N.E. 300, 256 Mass. 317. 

Mo.—State v. Pierson, 85 S.W.2d 48, 
337 Mo. 475. 

N.J.—State V. Donovan, 30 A.2d 421, 
129 N.J.Law 478—State v. Lamber- 
tino, 180 A. 426, 13 N.J.Misc. 687. 
N.Y.—^People v. Berardini, 269 N.T.S. 
881, 160 Misc. 311—^People v. Kea- 
vin, 204 N.T.S. 198, 123 Misc. 66. 
N.C.—State v. Beard, 178 S.B. 242, 
207 N.C. 678—State v. Deal, 177 
S.B. 332, 207 N.a 448—State v. 
Moore, 168 S.B. 842, 204 N.C. 646 
—State V, Levy, 168 S.B. 94, 200 
N.C. 686. 

W.Va.—State v. Dotson, 123 S.E. 
463, 96 W.Va 596. 

31 C.J. p 808 note 93, p 586 note 64 
Ca]—28 C.J. p 809 note 75. 

Statutes providing that grand jury 
sha l l receive none but l^ral evidence 
are usually regarded as directory 
and not mandatory, and the failure 
of the grand Jury to observe the 
provisions of the statutes does not 
afford grounds for quashing of in¬ 
dictment.—^Murphy v. State, 286 S.W. 
871, 171 Ark. 620, 48 A.D.R. 1189—28 
CJ*. p 809 note 76. 

Under statute prescribing grounds 
of motion to set aside an Indictment, 
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examined incompetent witness or witnesses,^ 7 such 
as the wife of accused,^8 at least where other evi¬ 
dence was received or witnesses examined. How¬ 
ever, there is also authority for quashing an indict¬ 
ment based in part on the testimony of accused’s 
wife.28 The fact that a bill against joint defend¬ 
ants transmitted to the grand jury bore an indorse¬ 
ment of the pleas of guilty of some of defendants 
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does not require the indictment to be quashed as to 
another defendant.30 

Insufficiency of evidence. It is generally held 
that an indictment will not be quashed or set aside 
on the ground of insufficiency of evidence vrhere it 
appears that some witnesses were examined by the 
grand jury, or that the grand jury had before it 
some documentary evidence.®^ Indeed in some de- 
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but which does not specify amonsr 
them the incompetency of the evi¬ 
dence received by the errand Jury, 
that ipround cannot be urged. 

Ariz.—^Pfeiffer v. State, 278 P. 63, 
35 Anz. 321. 

Cal.—People v. Best, 57 P.2d 168, 13 
Cal.App.2d 606—^Morehouse v. Su¬ 
perior Court in and for Los An¬ 
geles County, 12 P.2d 133, 124 Cal. 
App. 38. 

Iowa.—State v. Toland, 200 N.W. 229, 
198 Iowa 767—State v. Manley, 196 
N.W. 724. 197 Iowa 46. 

31 C.J. p 808 note 93 [c]—28 aj. 

p 810 note 81. 

Hearsay evidence 

U.S.—U. S. V. Beadon, C.C.A.N.T., 
49 F.2d 164, certiorari denied Bea¬ 
don V. U. S., 62 S.Ct. 11, 284 U.S. 
625, 76 L.Ed. 533. 

Ala.—Clark v. State, 197 So. 23, 240 
Ala. 65. ^ 

Pa.—Commonwealth v. Qramigna, 39 
Lack.Jur. 174—Commonwealth v. 
Yudkovitz, 34 Luz.Leg.Reg. 269. 
Bvldenoe ohtatned by wire tapping 
Motion to dismiss indictment in 
federal court on ground that evi¬ 
dence was obtained by wire tapping 
has been denied.—^U. S. v. Weiss, D. 
C.N.Y., 34 P.Supp. 99. 

Where evidence is ootnpetent 

(1) An indictment will not be 
Quashed on account of the evidence 
received before the grand jury where 
such evidence is competent. 

Md.—Hubin v. State, 23 A.2d 706, 180 

Md. 279, certiorari denied Neal v. 
State of Maryland, 62 S.Ct. 1107, 
316 U.S. 680, 86 L.Ed. 1753. 

Miss.—Simmons v. State, 141 So. 288, 
165 Miss. 732. 

(2) That auditor carried transcript 
of his audit of books kept under ac¬ 
cused's supervision before grand 
Jury, and testified regarding what 
audit and transcript disclosed, was 
not ground for Quashing indictment 
for embezzlement.—Simmons v. 
State, supra. 

(3) The overruling of motion to 
Quash indictment on ground that 
illegal confession was used in evi¬ 
dence before grand Jury, was not er¬ 
ror, where confession was voluntar¬ 
ily made more than four months 
after offensa—^Boudreaux v. State, 
Miss., 174 So. 558. 

(4) Where evidence obtained by 
an illegal search is nevertheless com¬ 


petent against accused, see Criminal 
Law § 657 b, an indictment will 
not be Quashed because it was found 
on such evidence.—State v. Parenti, 
202 N.W. 77. 200 Iowa 333. 

(5) The use in evidence before the 
grand Jury of papers seized under 
a valid search warrant is not ground 
for Quashing the indictment—^U. S. 
V. Gouled, D.C.N.T., 253 P. 242—31 
C.J. p 808 note 97. 

Trial conzt need not adopt ao- 
ensed’s theory of defense in dispos¬ 
ing of motion to Quash murder in¬ 
dictment on ground that indictment 
was based on incompetent testimony 
of witness before grand Jury.—^Peo¬ 
ple V. Price, 20 N.B.2d 61, 371 Ill. 
137, certiorari denied Price v. People 
of State of Illinois, 60 S.Ct. 94, 308 
U.S. 551, 84 L.Bd. 463. 

27. N.C.—State v. Deal, 177 S.B. 
332, 207 N.C. 448. 

31 O.J. p 808 note 94. 
xmswom witnesses 
Fact that witnesses were unsworn 
is not ground for Quashing indict¬ 
ment.—Commonwealth v. Walsh, 151 
N.E. 300, 255 Mass. 817. 

Question of competency of aooom- 
plloe witness before a grand Jury 
is not a Question that can be raised 
on motion to Quash the indictment. 
—Spivey v. State, 104 P.2d 263. 69 
Okl.Cr. 397. 

28. N.C.—State v. Deal, 177 S.B. 332, 
207 N.C. 448. 

Tex.—Jackson v. State, 157 S.W.2d 
921, 143 Tex.Cr. 143. 

31 C.J. p 808 note 95. 

Where statute enumerating 
grounds for motion to set aside in¬ 
dictment does not authorize setting 
aside of indictment because grand 
Jury had received and considered tes¬ 
timony given by a wife where person 
accused was her husband, court was 
without authority to set aside indict¬ 
ment on such ground.—^U. S. v. Beav¬ 
er, 8 Alaska 83. 

29. Pa.—Commonwealth v. Piren- 
stueck, 10 Pa.Dist. & Co. 432, 12 
Lehigh Co.L.J. 251, 42 York Leg. 
Rec. 48. 

31 C.J. p 808 note 96. 

30. Pa.—Commonwealth v. Trem- 
bley, 59 Pa.Super. 182. 

81. U.S.—^Friscia v. U. S., aC.A.Fla, 
63 F.2d 977, 980, citing Corpus Jhu 
xiS| and certiorari denied 53 S.Ct. 
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797, 289 U.S. 762, 77 L.Bd. 1505— 
Czarlinsky v. U. S., C.C.A.N.M., 54 
F.2d 889, certiorari denied 52 S.Ct. 
406, 285 U.S. 549, 76 L.Bd. 940— 
U. S. V. Fitzgerald, D.C.Pa., 29 P. 
2d 573—U. S. V. Morse, D.C.N.T.. 
292 P. 273. 

Ala.—Clark v. State, 197 So. 23, 240 
Ala. 65—Currier v. State, 182 So. 
478. 28 AlaApp. 286—Freeland v. 
State, 182 So. 414, 28 AlaApp. 268 
—Lee V. State, 150 So, 167, 168, 
25 AlaApp. 488, citing Corpus Jtu 
riSj and conforming to answer 150 
So. 164, 227 Ala 2, certiorari de¬ 
nied 160 So. 169, 227 Ala 334— 
Cadenhead v. State, 111 So. 315, 21 
AlaApp. 638—Gunter v. State, 110 
So. 58, 21 AlaApp. 554—Owens v. 
State, 99 So. 774, 19 AlaApp. $21. 
D.C.—Goodman v. U. S., 70 P-2d 741, 
63 APP.D.C. 137. 

UL—People v. Gould, 178 N.R 133, 
345 Ill. 288—People v. Doss, 48 
N.B.2d 213, 318 Ill.App. 387. af¬ 
firmed 51 N.B.2d 517. 384 Ill. 400, 
certiorari denied Dose v. People of 
State of Illinoia 64 S.Ct. 788— 
People V. Meisenhelter, 47 N.R2d 
108, 817 ni.App. 511. 

N.J.—State V, Garrison, 33 A.2d 113, 
130 N.J.Law 350—^In re Kelsey, 24 
A.2d 182. 127 N.J.Law 568. 

Pa—Commonwealth v. Morris, 91 Pa 
Super. 571, 575, citing Corpus JUrls 
—Commonwealth v. Peenix, 6 Pa 
Dist. & Co. 15—Commonwealth v, 
Steel, 49 Dauph.Co. 426. 

Tex.—^Bames v. State, 116 S.W.26 
408, 134 Tex.Cr. 461. 

Wis.—State v. Lawler, 267 N.W. 65, 
221 Wis. 423. 105 A.L.R. 568. 

31 aJ. p 808 note 99—28 C.J. p 811 
note 1. 

Whether witnesses who testUed 
before grand Jury were truthful oi 
mistaken cannot be tested by mo* 
tion to Quash indictment—Cox v. 
Vaught, aC.AOkl.. 52 F.2d 562. 
Bvidence establishing higher crime 
An indictment for assault in the 
second degree need not be dismissed 
on ground that evidence before grsmd 
jury established the higher crime oi 
rapa—^People v. Fagan, 297 N.Y.S 
321, 163 Mise. 495. 

Xt is not necessary to eTaufifne im 
ferences drawn by the grand jur? 
from the evidence before them or tc 
consider explanations in defense.— 
U. S. V. Silverthoma D.C.N.Y<., 261 
P, 863. 
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cisions the rule is announced that the courts can cording to others, however, where it is made to 
make no inquiry whatever into the sufficiency of appear by competent testimony that the indictment 
the evidence passed on by the grand jury.^^ Ac- is unsupported by any evidence whatever,33 qj. jg 


Zn. New York 

(1) An indictment may be dis¬ 

missed where it is not supported by 
sufficient evidence.—^People v. Nitz- 
berff, 47 N,R2d 37, 289 N.T. 523— 
People V. Cumuch, 31 N.T.S.2d 105, 
177 Misc. 60G—People v. Dally. 24 
N.Y.S.2d 692, 175 Misc. 680—Peo¬ 
ple V. Kiefer. 16 N.y.S.2d 858, 173 
Misc. 300—People v. Hoffman, 294 
N.T.S. 444. 162 Misa 677—People 
V. Sylvester, 267 N.T.S. 399, 149 
Misc. 138, affirmed 271 N.T.S. 1005, 
241 App.Div. 861—^People v. Iiucas, 
223 N.T.S. 614, 130 Misc. 48, re¬ 
versed on other srrounds 226 N.T.S. ’ 
878, 222 App.Div. 790—People v. I 

Markan, 206 N.T.S. 197, 123 Misc. I 
689—People v. Gaydica, 203 N.T.S. | 
243, 122 Misc. 31—People v. Acrltelli, | 
no N.T.S. 430, 57 Misc. 574—Peo-! 
pie v. Ohlson, 37 N.T.S.2d 421—Peo- j 
pie V. Cressenzo, 33 N.T.S.2d 136—| 
People V. Ambrico, 12 N.T.S.2d 510 
—^People V. Kowalski, 289 N.T.S. 322 
—^People V. Prazer, 201 N.T.S. 75— 
People V. Irticas, 198 N.T.S. 846. 

(2) The test to be applied on mo¬ 

tion to dismiss indictment for fail¬ 
ure of proof before grand Jury is 
the same that governs on motion to 
dismiss indictment at close of the 
people's case on a trial.—^People v.j 
Martinez; 26 N.T.S.2d 537. ! 

(3) In determining whether in¬ 
dictment should be dismissed for 
lack of sufficient evidence, test is not 
whether granting ef motion to dis¬ 
miss would result in no possible 
harm or prejudice to the people.— 
People v. Klinger, 1 N.T.S.2d 449, 165 
Misc. 634. 

(4) Indictments were properly dis¬ 
missed where insufficient evidence 
to warrant finding of indictments re¬ 
mained after incompetent and ille¬ 
gal evidence presented to the grand 
Jury was stricken out.—^People v. 
Weed, 3 N.T.S.2d 8, 254 App.Div. 
589. 

(5) Where grand Jury minutes es¬ 
tablish prima facie case, court Is 
-without power to dismiss indictment 
on ground of insufficiency of evi¬ 
dence before grand jury.—^People v. 
Bob. 251 N.T.S. 1, 233 App.Div. 94— 
People V. Stecker, 252 N.T.S. 187, 
141 Misc. 417. 

(6) In prosecution for abduction, 
where evidence before grand jury is 
sufficient to raise a fact question 
as to intent, indictment will not be 
dismissed.—^People v. De Marcello, 

N]Sr,^.2d, 60S. 

tT) *ca?e«abfflty of testimony of 
efght-ybar^ld*^ child giving sworn 
testftfiotty b^forb grctnd jury, gjid 
the weig^ -effect of such testi¬ 
mony, presented a justiciable' issue 


for trial court, and hence motion for 
dismissal of indictment was denied. 
—^People V. Ortiz, 40 N.T.S.2d 680. 

(8) On motion of accused to dis¬ 
miss indictment charging man¬ 
slaughter arising out of an alleged 
abortion, evidence before grand jury 
was sufficient to justify indictment 
of such accused.—People v. Chester, 
42 N.T.S.2d 293, 179 Misc. 864. 

(9) An indictment will not be dis¬ 
missed unless the evidence before 
the grand jury appears to have been 
palpably insufficient.—^People v. Gil¬ 
lies. 109 N.T.S. 945, 57 Misc. 563. 

(10) Bven if there was no evidence 
before grand jury that commissioner 
of jurors was absent or unable to 
act or that there was a vacancy in 
his office on date of administration 
of oath by deputy commissioner of 
Jurors on which indictment for per¬ 
jury is based, such absence of evi¬ 
dence would not be sufficient ground 
on which to grant motion to dismiss 
indictment, since deputy commission¬ 
er when he administered oath was a 
''public officer" acting in an official 
capacity so that presumption existed 
that any conditions or circumstances 
prerequisite to his right to act were 
present.—^People v. Beerman, 12 NT. 
S.2d 888. 

(11) Where under the statute a 
conviction cannot be had on the testi¬ 
mony of €ui accomplice unless he is 
corroborated, an indictment based on 
the uncorroborated statements of 
an accomplice will be dismissed.— 
People V. Agro, 21 N,T.S.2d 289. 
259 App.Div. 1091—^People v. Dally, 
21 N.T.S.2d 774, 174 Misc. 830—Peo¬ 
ple V. Oliver, 25 N.T.S.2d 602—Peo¬ 
ple V. Tyce, 15 N.T.S.2d 280. 

(12) T^ere child under age of 
twelve years was sworn before grand 
jury, indictment charging crimes of 
carnal abuse and impairing the mor¬ 
als of a minor, based on testimony 
of the child, -was not open to attack 
on groxmd of lack of corroboration, 
under codal provision that no per¬ 
son shall be held or convicted of 
offense upon unsworn testimony of 
child under age of twelve years, un¬ 
supported by other evidence.—People 
v. McKenzie, 29 N.T.S.2d 116. 

(13) Fact that testimony of peo¬ 
ple’s chief -witness would no longer 
be available under different indict¬ 
ment beqause of witness's death did 
not warrant denial of motion to dis¬ 
miss indictment based on uncorrob¬ 
orated testimony of accomplices.— 
People V. Nitzberg, 47 N.ll2d 87, 289 
NT. 623. 

32. Colo.—^People v. Clifford, 98 P.2d 

272, 276, 106 Colo. 316, citing Oon- 

pns Jnzls. 

31 C.J. p 809 note 2. 
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Inquiry into sufficiency of evidence 
generally see supra § 24. 

33. IJ.S.—Cox V. Vaught, C.C.A.Okl., 
52 P.2d 562—Brady v. U. S., C.C.A. 
Kan., 24 F.2d 406, 407, 59 A.L.R. 
563, quoting Corpus Juris —Mur- 
dick V. U. S., C.C.A.Mmn., 16 F.2d 
966, certiorari denied Clarey v. U. 
S., 47 S.Ct. 766, 274 U.S. 752, 71 t1 
Kd. 1332. 

Ala.—Deaver v. State, 136 So. 604, 24 
AlcuApp. 377. 

Okl.—Spivey v. State. 104 P.2d 263, 
69 Okl.Cr. 397—^Estlll v. State. 277 
P. 266, 43 Okl.Cr. 99. 

Pa.—Commonwealth v. Brownmiller, 
9 A.2d 156, 137 Pa.Super. 261— 
Commonwealth v. Vancel, 99 Po. 
Super. 40. 

Wis.—State v. Lawler, 267 NW. 65, 
221 Wis. 423, 105 A.L.R. 668. 

31 C.J. p 809 note 3—28 C.J. p 811 
note 3. 

Inspection of grand jury minutes see 
Oiminal Law § 966. 

Xadiotment found on -testimony of 
single disqualified witness should be 
quashed.—State v. Mitchem, 125 S.E. 
190, 188 N.C. 608. 

Aotion of grand Jury as misoonduot 
If a grand Jury presents charges 
against an Indi-vidual without sup¬ 
porting e-vldence, such procedure 
constitutes "misconduct" of the 
grand Jury authorizing trial court 
in its discretion to quash the in¬ 
dictment—State V. Donovan, 30 A.2d 
421, 129 N.J.Law 478. 
la. New York 

(1) An indictment may be quashed 
or dismissed where the grand Jury 
have acted without evidence or on 
illegal and incompetent testimony. 
—^People ex reL Hirschberg v. Su¬ 
preme Court of New York, 199 N.ES. 
634, 269 NT. 392, reversing 278 N 
T.S. 796, 244 App.Div. 735—People 
V. Mangan, 252 N.T.S. 44, 140 Misc. 
783—^People v. Mangan, 250 NT. 
S. 214, 139 Misc. 816—People v. <5ay- 
dica, 203 N.T.S. 248. 122 Misc. 31— 
People V. Poster, 42 N.T.S.2d 831 
—^People V. Hirschberg, 37 N.T.S.2d 
861—People v. Calupka, 32 NT.S.2d 
688—People v. Rubin, 15 N.T.S.2d 
467—31 C.J. p 809 note 3 [c]. 

(2) Where on motion for inspec¬ 
tion of grand Jury minutes it ap¬ 
pears that the indictment has been 
found without sufficient evidence or 
on illegal testimony, the court has 
Inherent power to dismiss the indict¬ 
ment -without passing upon the mo¬ 
tion.—^People V. Walsh, 166 N.T.S. 
366, 92 Misc. 673—People v. Hirsch¬ 
berg, 37 N.T.S.2d 861. 

(3) Failure of accused, on motion 
for' order permitting inspection of 
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supported only by evidence clearly incompetent and 
which would not be admissible at the trial,34 or 
when there is wanting an essential link in the proof 
of the charge,35 it will be quashed, dismissed, or 
set aside on motion. Further, it has been held that 
an indictment will be set aside where it is supported 
by such insufficient evidence as to indicate that the 
indictment resulted from prejudice or was found in 
willful disregard of the rights of accused,36 espe¬ 
cially where the prosecution is a mere pretense, and 
the indictment is properly impeachable for fraud.37 

It has been held that an indictment will not be 
set aside for insufficiency of the evidence where the 
only grounds on which an indictment may be set 
aside are enumerated by statute, and the insufficien¬ 
cy of the evidence on which it is found is not one 
of the enumerated grounds,*38 but there is also au¬ 
thority to the contrary.39 Where the statute pro¬ 
vides that no indictment for certain offenses, such 
as seduction, shall be had on the uncorroborated 
testimony of the woman, the indictment will be 


quashed where there was no corroborating evidence 
before the grand jury, but if there was corroborat¬ 
ing testimony the question of its weight or suffi¬ 
ciency is not considered.40 

In those jurisdictions in which a motion to quash 
is allowed on the ground of incompetency or in¬ 
sufficiency of evidence, the granting or refusing of 
it has been held to be wholly discretionary.^i 

b. ISxamination of Accused 

An indictment will be quashed, set aside, or dis¬ 
missed, In some Jurisdictions, where the accused was 
called to testify before the grand Jury as to the matter 
from which the indictment resulted, without knowing 
or being Informed that his conduct was under investi¬ 
gation. 

In some jurisdictions an indictment will be quash¬ 
ed, set aside, or dismissed where accused was called 
to testify before the grand jury as to the matter 
from which it resulted, without knowing or being 
informed that his own conduct was under investi¬ 
gation,42 although this is not a statutory ground 


grand jury minutes, to overcome pre¬ 
sumption of legality of indictment, 
does not bar him from making mo¬ 
tion to dismiss indictment on prop¬ 
er averments within provisions of 
code based on the indictment and af¬ 
fidavits.—People V. Pryor, 11 N.Y.S. 
2d 393, affirmed 28 N,E.2d 31, 283 N. 
T. 623. 

(4) An indictment based extensive¬ 
ly on conflicting and hearsay evi¬ 
dence, leading and suggestive ques¬ 
tions, and prejudicial testimony af¬ 
fords Justification for its dismissal. 
—People V. Nicosia. 298 N.Y.S. 691. 
164 Misc. 162. 

(5) Indictment must be dismissed 
if grand jury minutes do not dis¬ 
close evidence of violation of statute 
as charged.—People v. Mangan. 252 
N.Y.S. 44. 140 Misc. 783. 

(6) Where evidence befcnre grand 
jury was to effect that accused had 
had possession of stolen watch, but 
there was no evidence of value there¬ 
of. accused was entitled to dismissal 
of indictment for burglary in third 
degree, grand larceny in second de¬ 
gree, and for criminally receiving 
stolen property.—^People v. Lazarus, 
12 N.y.S.2d 396. 

(7) Where there was no evidence 

before grrand jury that accused had 
possession of goods in county m 
which indictment was found or that 
accused committed theft or burglary 
in county, indictment for burglary, 
larceny, and for criminally receiving 
stolen property was dismissed.—^Peo¬ 
ple V. Kiggi, 273 N.Y.S. 661, 162 Misc. 
444 . - , 

(8) Fact that illegal testimony 
was admitted before grand jury, 
some of it prejudicial, does not en¬ 


title accused to dismissal of indict¬ 
ment unless it appears clearly that 
illegal testimony Improperly influ¬ 
enced minds of grand jurors.—People 
V. Barbour, 273 N.Y.S. 788. 162 Misc. 

39. 

34. XJ.S.—Brady v. U. S., C,C.A.B[an., 
24 F.2d 406. 69 A.L.R. 663—U. S. v. 
Yuck Kee, D.C.Minn., 281 P. 228 
—^U, S. r. Lydecker, D.C.N.Y., 
276 P. 976—U. S. v. Smith, D.C. 

' Mo.. 23 F.Supp. 628. 

Ala.—^Franklin v. State, 171 So. 245, 
233 Ala. 203—Gore v. State, 114 
So. 791, 22 Ala.App. 136, certiorari 
denied Ex parte State ex rel. At¬ 
torney General. 114 So. 794. 217 
Ala. 68—Hill v. State, 101 So. 298. 

20 Ala.App. 197. 

N.C.—State v. Moore, 168 S.B. 842, 
204 N.C. 545. 

Pa.—Commonwealth v. DeMichelis, 
88 Pittsb,Leg,J. 206, 2 Fay.L.J. 301. 
31 C,J. p 809 note 4—28 C.J. p 809 
note 79. 

35. U.S.—Brady v. U. S., C.C.A.Kan., 
24 P.2d 405, 59 A.L.R. 563. 

31 C.J. p 809 note 5, p 585 note 58. 

36. U.S.—U. S. V. Silverthome, D. 
C.N.Y., 266 F, 863. 

31 C.J. p 809 note 6. 

37- Pa.—Commonwealth v. Satinsky, 

21 Pa.Dist. 329. 39 Pa.Co. 531. 

38. Ariz.—^Pfeiffer v. State, 278 P. 
63, 35 Ariz. 321. 

Iowa.-^tate v. Manley, 196 N.W, 
724, 197 Iow«. 46. 

31 C.J. P 809 note 8—28 C.J. p 810 
note 81. 

Exclusiveness of statutory, grounds 
generally see supra 9 302. 

39. N.T.—^People v. Gaydi^ 203 N. 
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Y.S. 243, 122 Misc. 31—People v. 
Foster. 42 N.Y.S.2d 831. 

31 C J. p 809 note 9. 

40. Ala.—Cadenhead v. State. Ill 
So. 315, 21 Ala.App. 638. 

41 . U.S.—Sutton V. TJ. S.. C.C.A.CaL. 
79 P.2d 863—Murdick v. U. S,. C.C. 
A.Mmn., 16 P.2d 965, certiorari de¬ 
nied Clarey v. U. S., 47 S.Ct 766. 
274 U.S. 752, 71 L.Bd. 1332—Grace 

V. U. S., C.C.A.La., 4 P.2d 668, cer¬ 
tiorari denied 45 S.Ct. 637, 268 U. 
S. 702, 69 L.Ed. 1165—Stewart v. 
U. S., aC.A.Mo,. 300 F. 769—U. 
S. V. Thomas, D.aMo., 146 P. 74. 

Discretion of court generally see su¬ 
pra $ 196. 

42 . Ala.—^Thompson v. State. 134 So. 
679, 24 Ala.App. 860—Grace v. 
State. 115 So. 761, 22 Ala,App. 860 
—^Brown v. State, 115 So. 68, 22 
AUuApp. 290—Culbreath v. State, 
113 So. 465, 22 AUuApp. 143. 

Colo,—People v. Clifford, 98 P.2d 
272, 106 Colo. 816. 

Ky.—^Taylor v. Commonwealth, 118 
S.W.2d 140, 274 Ky. 61. 

Minn.—State v. Corteau, 270 N.W. 

144, 198 Minn. 433. 

Mo.—State v. Bright, App., 263 S.W. 
559, transferred, see. Sup., 256 S. 

W. 741. 

N.Y.—People v. Seaman. 21 N.Y.S.2d 
917, 174 Misc. 792—People v. Mae- 
ner, 13 N.Y.S.2d 451, 171 Misc. 720 
—^People V. Bauch, 261 N.Y.S. 454, 
140 Misc. 691—^People v. Baumer, 
241 N.Y.S. 733, 136 Misc. 17. 

Pa.—Commonwealth v. Bane, 39 Pa. 

Dist. & Co. 664, 3 Fay.L.J. 291. 

81 C.J. p 810 note 11. 

Compelling accused to testify before 
grand jury see Grand Juries 9 42 
b (2). 
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for quashing the indictment,^3 and notwithstanding 
accused’s testimony as a whole shows his inno¬ 
cence^^ and there was evidence before the grand 
jury other than that given by accused.^5 On the 
other hand, it has been held that accused’s volun¬ 
tary testimony is not ground for quashing, at least 
where he has been advised of his right to decline to 
answer on the ground of self-incrimination,*® and 
that the hearing of accused’s testimony is not 
ground for quashing if there was other and legal 
evidence before the grand jury,*7 and that the in¬ 
dictment will not be quashed where there is no proof 
that the testimony given by accused incriminated or 
tended to incriminate him.*® Some authorities even 
hold that the taking of accused’s testimony under 
compulsion is not a ground for quashing,*® at least 
when this is not one of the enumerated statutory 
grounds therefor.®® 

Where there are two defendants, it will be pre¬ 
sumed that each was examined as a witness only 
against the other and not against himself.®^ Where 
the prosecuting attorney directed the grand jury not 


to regard the evidence of accused, it will, in the ab¬ 
sence of proof, be assumed that the instruction was 
obeyed and that there was sufficient evidence aside 
from accused’s to authorize the finding of the in¬ 
dictment.®^ 

Books, papers, etc., of acciised. The fact that 
private books belonging to accused were wrongfully 
produced before the grand jury is not a ground for 
quashing, where the books contained no incriminat¬ 
ing evidence.®® However, where the statute re¬ 
quires the production of books, papers, etc., before 
iht grand jury, but prohibits the grand jury, after 
obtaining such evidence, from instituting a prose¬ 
cution in connection therewith, an indictment re¬ 
turned in violation of the statute will be quashed.®* 

Denying accused permission to appear. Where 
accused has no right to appear and testify before 
the grand jury, the denial of his request is not 
ground for quashing the indictment.®® Thus, un¬ 
der statutes specially declaring that the grand jury 
are not bound to hear evidence for accused, an in¬ 
dictment will not be set aside on the ground that 


Examination of accused before srand 
jury as affecting validity of indict¬ 
ment see supra § 24. 

Privilege of witness generally see 
the aJ.S. title Witnesses §§ 430- 
457, also 70 C.J. p 717 note 22 et 
seq. 

43. N.T.—People v, Steinhardt, 93 
N.T.S. 102$, 47 MIsc, 252—People v, 
Haines. 1 N.T.S. 65, 6 N.T.Cr. 100. 
Exclusiveness of statutory grounds 
generally see supra § 202. 

44b Ky.—^Taylor v. Commonwealth, 
118 S.W.2d 140, 274 Ky, 61. 

45. Ky.—Salyers v. Commonwealth, 
118 S.W.2d 208, 274 Ky. 284—Tay¬ 
lor v. Commonwealth, 118 S.W.2d 
140, 274 Ky. 61. 

46. U.S.—U. S. V. Wetmore, D.C.Pa., 
218 P. 227. 

Ala.—^Pricks v. State, 147 So. $45, 
25 AlcuApp. 324, certiorari denied 
147 So. $4$, 226 Ala. 441—Hicks v. 
State, 13$ So. 278, 24 AleuApp. 430. 
Md.—Pick V. State, 121 A. 918, 148 
Md. 192. 

31 C.J. p 810 note 14. 

Testimoxiy given before attorney 
general 

Indictments were not dismissible 
on ground that grand jury finding in¬ 
dictments had considered transcript 
of evidence from hearing concern¬ 
ing alleged fi'audulent practices, held 
under general business law, wherein 
accused had testified without asking 
to be excused, on ground testimony 
might incriminate him.—^People v. 
Clenner, 289 N.T.S. 1069, 169 Misc. 
860. 


In New Toxic 

(1) A person*s constitutional priv¬ 
ilege against incriminating himself 
IS violated where he is compelled to 
appear before grand jury and tes¬ 
tify in an investigation directed 
against him, and an indictment 
thereafter found by grand jury 
should be set aside, even though 
such person is warned and fails to 
claim his constitutional privilege.— 
People V. Seaman, 21 N.Y.S.2d 917, 
174 Misc. 792. 

(2) Accused cannot be compelled 
to attend a grand jury even to give 
voluntary evidence, and an indict¬ 
ment found on evidence so given 
should be quashed.—^People v. Singer, 
18 Abb.N.Cas. 96, 5 N.T.Cr. 1. 

(3) However, there is authority 
that the failure to claim the priv¬ 
ilege is a waiver and the indictment 
will not be set aside.—People v. 
Burke, 131 N.T.S. 122, 72 Misc. 336. 

(4) That defendant was subpoe¬ 
naed before the grand jury, where 
he refused to testify as to matters 
which he thought would incriminate 
him and voluntarily answered such 
questions as would not, in his Judg¬ 
ment, show or tend to show that 
he had committed a criminal offense, 
is not sufiicient to warrant the 
quashing of the indictment.—People 
V. Hummell, 96 N.T.S. 878. 

47- U.S.—U. S. V. Brown, D.C.Or., 24 

P.Cas.No.14,671, 1 Sawy. 531. 
Mich.—^People v. Lauder, 46 N.W. 

956, 82 Mich. 109. 

28 C.J. p 810 note 91. 

4B- U.S.—^U. S. V. Wetmore, D.C. 
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Pa.. 218 F. 227—U. S. V. Van Wag- 
enen-Sager, Inc., B.CLN.T., 34 F. 
Supp. 736. 

La.—State v. Carroll, 106 So. 782, 
160 La. 199. 

49. Tex—Mencheca v. State, Cr., 
28 S.W. 203. 

31 C.J. p 810 note 16. 

50. Tex—Spearman v. State, 30 S. 
W. 229, 34 TexCr. 279—Mencheca 
V. State, Cr., 28 S.W. 203. 

51. N.C.—State v. Prizell, 1$ S.E. 
409, 111 N.C. 722. 

52. N.T.—^People v. Hummell, 96 N. 
T.S. 878. 

53. U.S.—Hillman v. tJ. S., Wash., 
192 P. 264, 112 C.C.A. 522, certio¬ 
rari denied 32 S.Ct. 834, 225 U.S. 
699, 56 L.Ed. 1263. 

54. Miss.—State v. Bates, 192 So. 
832, 187 Miss. 172. 

55. Cal.—People v. Collins. 212 P. 
701, 60 Cal.App. 268. 

Bight of accused to appear before 
grand jury see Grand Juries § 39. 
Zneoxrect 8tateiiLe]i.t of prosecutiiig 
attorney as to denial of request 
Defendants having no right to go 
before the grand jury unless by con¬ 
sent of the prosecution, except the 
grrand jury suggest sua sponte that 
they desire to hear their testimony, 
and there being no reason to sup¬ 
pose the grand jury desired to re¬ 
ceive evidence from them. Incorrect 
statement of the government's attor¬ 
ney to the grand jury, on defendants 
making request to them for leave 
to testify, is not ground of objec¬ 
tion to the indictment.—^U. 8 . v. 
Morse, D.C.N.T., 292 P. 273. 
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accused was not permitted to testify before the 
grand jury.56 However, where the statute permits 
accused to appear and testify before the grand jury 
on executing a waiver of immunity, the indictment 
may be set aside where he is deprived of his stat¬ 
utory right.67 

§ 210. - Evidence to Sustain Finding of 

Information 

An information ordinarily will not be quashed be¬ 
cause of the incompetency or Insufficiency of the evi¬ 
dence on which it is based. 

In some jurisdictions an information will not be 
quashed or set aside because of the incompetency of 
the evidence on which it was based,58 as where the 
evidence was wrongfully obtained.®^ An informa¬ 
tion will not be quashed or set aside for incompe¬ 
tency of the evidence on the preliminary examina¬ 
tion, at least where it is not one of the grounds 
enumerated by the statute for setting aside an in¬ 
formation and an information will not be quash¬ 
ed because of the admission of incompetent evidence 
before the examining magistrate where there was 
sufficient evidence to establish the commission of 
the offense by accused.®^ However, it has been held 
that the trial court may entertain a motion to quash 
an information as based on evidence involuntarily 


given by accused before the grand jury without first 
being advised of his constitutional privilege against 
self-incrimination and informed that he was sus¬ 
pected of such offense.^2 Where the evidence is not 
incompetent, a motion to quash the information \vill 
be denied.®^ A motion to set aside an information 
on the ground that evidence was withheld bj' a wit¬ 
ness at the preliminary examination on an improper 
claim of privilege will not be sustained.®^ 
Sufficiency of evidence. In some jurisdictions 
the sufficiency of the evidence before the prosecut¬ 
ing attorney,or the sufficiency of the evidence 
adduced before the committing magistrate at the 
preliminary hearing,®6 is not a proper subject for 
a motion to quash the information, at least where 
it is not one of the grounds enumerated by statute 
for quashing or setting aside an in formation. A 
statute authorizing the setting aside of an informa¬ 
tion on the ground that accused had not been le¬ 
gally committed by a magistrate, as considered su¬ 
pra § 206, does not authorize the information to 
be set aside on the ground of insufficiency of the 
evidence on the preliminary examination.®® 

In other jurisdictions, an information may be 
challenged for insufficiency of evidence at the ex¬ 
amining trial by a motion to quash or set aside,®® 
and such a motion is addressed to the discretion of 


56. Cal.—^People v. Collins, 212 P. 
701, 60 Cal.App. 263. 

57. N.Y.—People v. Blair, 33 N.T.S. 
2d 183. 

68. U.S.—U. S. V. Vatune, D.C.Cal., 
292 F. 497. 

59. Zlleffal searcli and seisnxe 
U. S.—^U. S. V. Vatune, supra. 

La.—State v. Norris, 109 So, 787, 161 
La. 988, error dismissed Noms v. 
State of Louisiana, 47 S.Ct. 690, 
274 U.S. 719, 71 L.Bd. 1323, fol¬ 
lowed in State v. Norris, 109 So. 
789, 161 La. 995. 

Tex.—^Parker v. State, 151 S.W.2d 
205, 142 Tex.Cr. 50. 

60. Idaho.—State v. Poell, 217 P. 
608, 37 Idaho 722. 

Exclusiveness of statutory grounds 
generally see supra § 202. 

Evidence on preliminary hearing gen¬ 
erally see Criminal Law §§ 340- 
345. 

Bvldenoe proonred hy nnlawfcil 
search 

Idaho.—State v. Arregrui, 264 P. 788, 
44 Idaho 43, 52 A.L.R. 463. 

6L Mich.—People v. Rice, 173 N.W. 
495, 206 Mich. 644. 

62. Colo.—People v. Clifford, 98 P. 
2d 272, 105 Colo. 316. 

63. Utah.—State v. Crank. 142 P. 
2d 178. 

Bisoretlon of court 
Denial of motion to quash infor¬ 


mation, charging unlawful posses¬ 
sion of intoxicating liquor, on ground 
that search warrant on which liquor 
was seized was void, was not abuse 
of trial court’s discretion.—State v. 
O’Brien. 170 A. 98, 106 Vt. 97. 

Where search warraaitB were is¬ 
sued on affidavits then before issuing 
magistrate and the contents of affi¬ 
davits conformed to the applicable 
statutes, denial of motion to quash 
the information was not error.—^Hay¬ 
ward V. State, Fla., 12 So.2d 458. 

64;. Idaho.—State v. Bond, 86 P. 43, 
12 Idaho 424. 

31 C.J. p 804 note 18. 

65. Or.—State v. Kelliher, 88 P. 867. 

. 49 Or. 77. 

Insufficiency of evidence before 
grand jury see supra § 209. 
Information supported by affida¬ 
vit that facts were true, and that 
offense was committed of affiant’s 
personal knowledge, was good as 
against motion to quash.—-Wilkinson 
V. People, 282 P. 257. 86 Colo. 406. 

66. Idaho.—State v. Hunt, 62 P.2d 
1372, 57 Idaho 122—State v. Poell, 
217 P. 608, 37 Idaho 722. 

Minn.—State v.* Gk)ttwalt, 295 N.W. 
67, 209 Minn. 4. 

Utah.—State v. Crank, 142 P.2d 178. 
Sufficiency of evidence on prelimi¬ 
nary hearing generally see Crimi- 
n&l Law S 345. 
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Discharge on habeas corpus see Ha¬ 
beas Corpus § 27. 

Pallnre to prove venue in prelimi¬ 
nary examination cannot serve as ba¬ 
sis of motion to quash information. 
—State V. Miller, 10 P.2d 955. 52 
Idaho 33. 

67- Idaho.—State v. Hunt, 62 P.2d 
1372, 57 Idaho 122—State v. Miller. 
10 P.2d 955, 62 Idaho 33—State v. 
Arregui, 254 P. 788, 44 Idaho 43. 
52 A.L,R. 463—State v. Foell, 217 
P. 608, 37 Idaho 722. 

Minn.—State v. Gottwalt. 295 N.W. 
67, 209 Minn. 4. 

68. Ariz.—Ramirez v. State, 103 P. 
2d 459, 460, 55 Anz. 441, quoting 
Corpus guris. 

Cal.—^People v. Creeks, 149 P. 821, 
170 Cal. 368—^People v. Campos, 
52 P.2d 251, 10 Cal.App.2d 310— 
People V. Serrano, 11 P.2d 81, 123 
Cal.App. 339—^People v. Thomas, 
285 P. 870, 104 CaLApp. 392—Peo¬ 
ple V. Mitsunaga, 266 P. 1020, 91 
Cal.App. 298. 

69. Mich.—People v. Lee, 204 N.W. 

742, 231 Mich. 607—Barnard v. 

Grand Rapids Super. Ct., 165 N.W. 
833, 199 Mich. 227. 

OkL—^Ex parte Brewer, 129 P.2d 199, 
76 OkLCr. 150—^Ex parte Wood, 110 
P.2d 304, 71 OkLCr. 200—^Ex parte 
Eason, 282 P. 684, 45 OkLCr. 211. 
Jtvidenoe held sufficient 

(1) Evidence before magistrate 
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the trial courtJ® b. Indorsements, signatures, and verifi- 

Under a statute providing that an information fication 

may charge any offense shown, by the evidence tak¬ 
en before the committing magistrate, to have been ^ ^ General 

committed, an information charging an offense accusation ordinarily may be quashed wher^ 6n 

shown by the evidence will not be set aside, al- its face it charges no offense. 

though the magistrate refused to hold that the evi- , ^ , . . i. ^ 

dence was sufficient to support the charge.^i Unless a form of objection other than a motion 

to quash is prescribed,^^ an indictment, information, 

§ 211. -Insufficiency of Accusation in or affidavit ordinarily may be quashed or dismissed 

General where on its face it charges no offense,^3 ^y^ere 

a. In general the time laid discloses that when the offense was 


showed probable cause for belief that 
the wife was poisoned by her hus¬ 
band to obtain her property, and was 
sufficient to sustain an information 
char^ngr murder as ag^ainst a mo¬ 
tion to quash —^People v. Gemdt, 
222 N.W. 1S5. 244 Mich. 622. 

(2) An Information charging- ac¬ 
cused with receiving stolen property 
of value in excess of fifty dollars 
was not quashable where the evi¬ 
dence was sufficient to permit a find¬ 
ing that a crime had been committed 
and that there was probable cause 
to believe' accused guilty thereof.— 
People V. FleUh. 9 N.W.2d 905, 806 
Mich. 8. 

(3) Motion to quash an Informa¬ 
tion for rape on the ground that 
no venue was proved was properly 
deniedi where prosecutrix testified 
“that, after going west a short dis¬ 
tance from depot they drove straight 
north, and were gone from 9 o’clock 
till about midnight,*’ since the court 
could draw an Inference from these 
facts as to the distance gone, and 
take judicial notice of the township 
boundaries.—People v. Perry, 205 N. 
W. 151, 232 Mich. 433. 

70 , Okl.—State v. Harris, 279 P. 

925, 44 Okl.Cr. 116—State v. Bell, 

166 P. 451. 13 Okl.Cr. 664. 

71. Cal.—^People v. Sturman, 132 P. 

2d 504, 56 CaI.App.2d 178. 

7SL Demurrer 

(1) Under California Pen.Code § 
995, providing that an indictment 
may be set aside on motion where 
it is not found, indorsed, and pre¬ 
sented as prescribed by the Code, the 
proper method of attacking Indict¬ 
ment as failing to charge crime is 
by demurrer, either general or spe¬ 
cial, not a motion to quash.—John¬ 
son V. U. S., C.C.A.Cal., 69 F.2d 42, 
certiorari denied 53 S.Ct. 83, 287 1 
U.S. 631, 77 647. 

<2) Under Comp.St.l920 § 7483, 

providing that a motion to quash 
may be made In all cases where 
there is a defect apparent on the 
face of the record. Including de¬ 
fects in the form of the indictment, 
or in the manner in which the of¬ 
fense is charged, a^ motion to quash. 


when confined to Its proper office, 
does not raise the question that the 
facts stated do not constitute a 
punishable offense, but such ques¬ 
tion is to be raised by demurrer, un¬ 
der Comp.St.1920 § 7486.—State v. 
Butler, 278 P. 563, 40 Wyo. 404— 
McGinnis v. State. 91 P. 936, 16 Wyo. 

72. 

73. U.S.—^U. S. V. Prankfeld, B.C.D. 
C.. 88 F.Supp. 1018. 

Colo.—^People v. Swanson, 125 P.2d 
637, 109 Colo. 371. 

IlL—People V. Lund. 46 N.B.2d 929, 

I 382 Ill. 213. 

I Ind—^Pierce v. State, 41 N.B.2d 797, 

I 220 Ind. 225—Compton v. State, 

I 170 N.m 325. 201 Ind. 536—Alder- 
son V. State, 168 N.B. 481, 201 Ind. 
359—Guetling v. State, 168 N.B. 
593, 199 Ind. 630. 

La.—State v. Kendrick, 13 So.2d 387, 
203 La. 63. 

N.J.—State V. Borg. 152 A. 788, 9 N. 
J.Misc. 59. 

N.Y.—People v. Berkey, 9 N.T.S.2d 
263, 169 Misc. 905. 

Pa.—Commonwealth v. Ferguson, 97 
Pa Super. 334—Commonwealth v. 
Dzmura, 36 Pa.Bist. & Co. 496, 87 
Pittsb.Leg.J. 370. 

Tex.—Street v. State. 163 S.W.2d 210, 
144 Tex.Cr. 357. 

Utah.—State v. Jessup, 100 P.2d 969, 
98 UUh 482. 

Wis.—State v. Kitzerow, 267 N.W. 

71, 221 Wis. 436. 

31 C.J. p 810 note 24. 

Accusation or statement of offense 
see supra §§ 90—156. 

Matters uaknowB to grand jury 

(1) Indictment which alleges that 
an essential element of a crime is 
unknown to the grand jury is sub¬ 
ject to motion to quash.—^McNamara 
V. State, 181 N.B. 512, 203 Ind. 596. 

(2) A motion to quash an indict¬ 
ment should be sustained If It ap¬ 
pears on the face of the indictment 
that a person or thing alleged to be 
unknown by the grand jury was 
known or could have been known by 
the exercise of ordinary diligence. 
—State V. Maher, 124 S.W.2d 679, 232 
Mo.App. 998. 

(3) Charge that woman signing 
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bail bond was unknown to grand In¬ 
quest was Insufficient to support 
finding of true bill, and the indict¬ 
ment for procuring a fraudulent 

ball bond was properly quashed._ 

Commonwealth v. Ferguson, 97 Pa. 
Super. 334. 

(4) Motion to quash indictment in 
murder prosecution charging that ac¬ 
cused killed deceased by some means 
to grand jurors unknown was prop¬ 
erly overruled where record disclosed 
that grand jury made every effort 
to determine what means were used 
in committing homicide.—Carter v. 
State, 95 S.W.2d 447, 130 Tex.Cr. 569. 

Second or successive offenses 

(1) Under a statute providing that 
any person, who has once been con¬ 
victed of the violation of the pro¬ 
hibitory liquor law, and shall there¬ 
after violate the provisions of the 
prohibitory liquor law, shall be con¬ 
sidered a persistent violator and 
deemed guilty of a felony, the for¬ 
mer conviction for a violation of 
the prohibitory law relates to a con¬ 
viction under state law, and an in¬ 
formation for a second offense is 
properly quashed where it alleges 
a former conviction of a violation of 
a municipal ordinance rather tbajt 
of the state law.—State v. Marks, 154 
P. 261, 97 Kan. 147, 149. 

(2) In prosecution of accused as 
a third offender based on three prior 
convictions, including conviction in 
Canada for stealing an automobile, 
the fact that the Canadian statute 
under which the conviction was had 
covered acts which would not con¬ 
stitute a felony in Louisiana did not 
require the quashing of the informal 
tion, where the statute also covered 
acts which would constitute a fel¬ 
ony in Louisiana.—State v. O’Day, 
185 So. 290, 191 La. 380. 

(3) An indictment for violation of 
the Pennsylvania Liquor Control Act 
oi June 16, 1937, P.L.1762, 47 Pub. 
St. S 744.1 et seq, will not be quash¬ 
ed as violative of the Act of March 
15, 1911, P.L. 20. 19 Pub.St 9 711^ 
because it contains counts charging* 
that defendants on prior occasions 
had pleaded guilty to, and bean sen- 
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committed n6 statute inflicting a penalty was in 
force,or where the statute in force at the time 
of the offense has been repealed before the indict¬ 
ment is found, without a saving clause,75 or, in the 
case of violation of a local option law, the indict¬ 
ment fails to show what law was in force,76 or 
where the indictment is founded on an unconstitu¬ 
tional statute,77 or where its language and allega¬ 
tions are confused, indefinite, and unintelligible,7S 
or the time of the offense is not sufficiently stated.7® 
It may be quashed for an insufficient charge of an 
intent,80 or for an amendment made without au¬ 


thority,si but not, in the case of an information, for 
an amendment made by leave or order of court.*2 
Where the indictment shows that the offense is not 
w'ithin the jurisdiction of the court, it may be quash- 
ed.S^ It has been held without specific reference 
to any statute, that an indictment specifying acts 
constituting a different offense from that charged 
is subject to quashal.^^ 

On the other hand, an indictment, information, or 
affidavit will not be quashed or dismissed where it 
states the offense sufficiently,85 or where the lan¬ 
guage is not so vague, indistinct, and indefinite as 


tenced for, violations of the act, un¬ 
der which the penalty for a second 
conviction is considerably greater 
than that for a first offense.—Com¬ 
monwealth V. Boyer, 37 Pa.Dlst. & 
Co. 81. 

Amendiuent preventing dismissal 
Even if the information did not al¬ 
lege sufficient facts, the prosecution 
would not necessarily be dismissed 
if the objection could be avoided by 
an amended Information, under Rev. 
Codes 1935 § 11902.—State ez rel. 
Freebourn v. District Court of Sixth 
Judicial Dist. 69 P.2d 748, 105 Mont. 
77. 

74. Idaho.—^People v. Williams, 1 
Idaho 85. 

75. Pa.—Commonwealth v. Shubel, 4 
Pa.Co. 12. 

Effect of repeal of statute generally 
see Criminal Law S 27 b. 

Bepeal on date acoused indicted 
Pa.—Commonwealth v. Rosetta, 20 
Pa.Dist. & Co. 411, 24 Del.Co. 241. 
Bevooation of regulation of admin* 
istrative agency 

Where the maximum price regula¬ 
tions on which indictments were 
based charging violations of the 
Emergency Price Control Act had 
been revoked prior' to the return | 
of the indictments, indictments will 
not be quashed.—U. S. v. Hark, 
Mass., 64 S.Ct 859, 320 U.S. 531, 88 

L-Bd. -rehearing denied 64 S.Ct, 

617, reversing, D.C., 49 P.Supp. 95. 
7ft Tex.—Shipley v. State. 208 S.W. 
342, 84 Tex.Cr. 278—^Dobson v. 

State, 146 S.W, 546, 65 Tex.Cr. 637. 
77. Va.—Pine v. Commonwealth, 93 
S.K 662, 121 Va. 812. 

31 C.J. p 810 note 28. 

Where statute is constitutional, 
motion to quash will be overruled.— 
French v. State, 267 S.W. 494, 98 
Tex.Cr. 578—Richard v. State, 261 S. 
W. 587, 97 Tex.Cr. 448. 

7ft U.S.—U. S. V. Foote, D.C.Del., 
42 F.Supp. 717. 

Colo.—^People v. Agnew, 113 P.2d 424, 
107 Colo. 399. 

Ill.—People V. Jiras, 260 HhApp. 142, 
transferred 172 N.H. 47, 340 HL 
App. 208. 

42 C J-.S.—76 


Mich.—^People v. Brown, 299 N.W. 
784, 299 Mich. 1. 

N.H.—State v. Liptzer, 10 A2d 232, 
90 N'.H 895. 

IT.J.—State V. Bllensteln, 2 A2d 454, 
121 N.J.Law 304. 

Tex.—Garber v. State, 165 S.W.2d 
741, 146 TexCr. 44—Compton v. 
State, 91 S.W.2d 732, 129 Tex.Cr. 
648—Hillin V. State. 57 S.W.2d 
843, 123 Tex.Cr. 22. 

Wyo.—^Moncref v. State, 236 P. 1037, 
33 Wyo. 192. 

31 C.J. p 810 note 29—26 C.J. p 948 
note 81. 

Tinder statute 

(1) That an affidavit or indict¬ 
ment does not state the offense with 
sufficient certainty is a grround 
which may be urged in support of a 
motion to quash under statute.— 
Runyon v. State, 38 N.B.2d 235, 
219 Ind. 352—Csallo v. State. 154 N. 
B. 671, 198 Ind. 693—Shock v. State, 
151 N.B. 827, 197 Ind. 680—Hicks v. 
State, 160 N.B. 759, 197 Ind. 294— 
State V. Kellis, 141 N.B. 337, 193 
Ind. 619. 

(2) Under a statute providing that 
the allegations as against a motion 
to quash must be certain only to a 
common intent, the accusation will 
be deemed to allege all that can be 
implied from direct allegations by 
a reasonable and fair intendment.— 
Beneks v. State, 196 N.E. 73, 208 
Ind. 317. 

(3) Indefiniteness in the charge is] 
a defect within Comp.St.1920 S 7483, 
providing that a motion to quash 
may be made in all cases where there 
is a defect apparent on the face of 
the record. Including defects in the 
form of the indictment—State v. 
Butler, 278 P, 663, 40 Wyo. 404— 
State v. Tobin, 226 P. 681, 81 Wyo. 
355. 

79. Ga.—^NTorris v. Thompson, 83 S. 
B. 866, 15 Ga.App. 511. 

80. Ohio.—Searles v. State, 6 Ohio 
Cir.Ct. 831, 8 Ohio Cir.Dec. 478. 

81. Md.—Watts V. State, 57 A. 642, 
99 Md. 30, 

Amendment of information 

Fla.—State ex rel. Wentworth v. 

. Coleman, 163 So. 316, 121 Fla. 18, 
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101 A.L.R. 1252—Fekany v. State,. 
149 So. 590, 111 Pla. 598. 

82. Cal.—People v. Chober, 157 F- 
533, 29 Cal.App. 627. 

Okl.—Jentho v. State, 200 P. 251, 19 
Okl.Cr. 434. 

83. Pa.—Commonwealth v. Silver- 
man, 28 Pa.Dist 796. 

84. Tex.—State v. Smythe, 33 Ter. 
546. 

31 C.J. p 669 note 24. 

85. U.S.—U. S. V. Feinberg. D.C.N'. 

T. , 60 F.Supp. 976, affirmed, C.C.A, 
140 F.2d 592, certiorari denied 64 
S.Ct. 943—U. S. V. Slobodkin, D.C. 
Mass., 48 F.Supp. 913—U. S. v. 
Agrestl, D.C.N.Y., 39 F.Supp 16— 

U. S. V. Willard, D.C., 8 F.Supp. 
356. 

Pla.—Covington v. State, 200 So. 631, 
146 Fla. 680—^Albritton v. State, 
187 So. 601, 137 Fla. 20. 

Ill.—^People V. Kopke, 33 N.E.2d 216, 
376 Ill. 171, certiorari denied Kop¬ 
ke V. State of Illinois 62 S.Ct. 87, 
314 U.S. 646, 86 L.Ed. 518—People 

V. Finkelstein, 23 N.E.2d 34, 372 
HI. 186, reversing 20 N.B. 2d 290, 
299 IlLApp. 363—^People v. Schnei¬ 
der, 258 I11.APP. 581. 

Ind.—Whitney v. State, 188 N.B. 779. 
206 Ind. 562—State v. Dunn, 189 
N.E. 5, 203 Ind. 265, 80 A.L.R. 1437 
—Genett v. State, 149 N.E. 894, 197 
Ind. 105—Robbins v. State, 149 N, 
R 726, 197 Ind. 304—Coger v. 
State, 147 N.B. 624, 196 Ind. 332 
—Robbins V. State, 172 N.R 604, 
92 Ind.App. 155, transfer denied In 
re Petition to Transfer Appeals, 
174 N,B. 812, 202 Ind. 865. 

Kan.—State v. Tarberry, 138 P.2d 
444, 157 Kan. 4—State v. Gordon, 
68 P.2d 635. 14$ Kan. 41—State 
V. Harwi, 230 P. 331, 117 Kan. 74. 
La.—State v. Scallan, 10 So. 2d 885, 
201 La. 1026—State v. Young, 115 
So. 407, 166 La. 120—State v. 
Moore, 95 So. 605, 153 La. 203. 
Mich.—^People v. Causley, 300 N.W. 
Ill, 299 Mich. 340—^People v. Eger, 
299 N.W. 803, 299 Mich. 49. 

Mo.—State v. Cohen, 100 S.W.2d 644 
—State V. Conley, App,, 166 S.W. 
2d 804. 

N.H.—State V. Fogg. 30 A.2d 491. 
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to mislead accused or expose him to danger of a j new prosecution.^® It will not be quashed on the 


N.J.—state V. Lambertino, 180 A. 

426, 13 X.XMisc. 687. 

X.T.—People V. Zinke, 7 N.Y.S.2d 
941, 169 Misc. 573. 

X.C.—State V. Abernathy, 17 S.E.2d 
25, 220 N.C. 226. 

Okl.—Chappell v. State, 124 P.2d 742, 

74 Okl.Cr. 213. 

Pa.—Commonwealth v. YHieeler, 40 
Pa.Dist. & Co. 232—Commonwealth 
V. Habecker, 21 Pa.Dist. & Co. 197, 
44 Lanc.Li.Rev. 189—Common¬ 
wealth V. Allman, 13 Pa,Dist. & Co. 
66, 43 York Leg.Rec. 194—Com¬ 
monwealth V. Weiner, 51 Dauph 
Co. 229—Commonwealth v. Weiner, 
49 Dauph.Co. 42S—Commonwealth 
V. Dickinson, 50 Dauph,Co. 164— 
Commonwealth v. Kolenda, 37 Luz. 
Leg.Hes. 45—Commonwealth v. Ca- 
pane, 87 Plttsb.Lieg.J. 299. 

Tex.—Parten v. State, 160 S.W.2d 
935, 144 Tex.Cr. 12—Webb v. State, 

75 S.W2d 109, 127 Tex.Cr. 201— 
Barnett v. State, 35 S.W.2d 441, 
117 TexCr. 358—Ratliff v. State, 
254 S.W. 965, 95 TexCr. 511. 

Utah.—State v. Burke, 129 P.2d 560. 
102 Utah 249. 

31 G.J. p 810 note 38. p 737 note 18. 
Accusation or statement of offense 
see supra §§ 90-156. 

Aodtsatioa chai^fing' offense sub* 
stantially in langnag'e of statute 
should not be quashed.—State v. An¬ 
dres. 5 So.2d 7, 148 Fla. 742—Dyess 
V. State, 151 So. 708, 113 Fla. 417. 
XTeirativlnsr ezceptioiis 

(1) Under Acts 37th Deg.1921. 1st 
Called Sess., c 61, Vemon Pen-Code 
AnnotSuppL1922 art 588% et seq, 
makingr it unnecessary to negative 
exceptions in charging offenses com¬ 
mitted after the act was effective, a 
motion to quash an indictment for 
failure to negative exceptions was 
properly overruled.—Wright v. State, 
272 S.W. 787, 100 TexCr. 291. 

(2) Under a section of the Meat 
Inspection Law prohibiting transpor¬ 
tation of uninspected meat products 
in interstate commerce, and subse¬ 
quently providing in another section 
that prohibition was not applicable 
to retail butchers and dealers in 
meat, the remedy of accused coming 
within exception of the other section 
was not by way of motion to quash 
the indictment, but to set up and 
establish such defense.—U. S. v. 
Mendelsohn, D.C.N.J., 32 F.Supp. 622. 

<3) An information, charging ac¬ 
cused with hauling poultry feed, 
sauer kraut, and peas in a motor ve¬ 
hicle in violation of the Motor Car¬ 
rier Act, did not show that accused 
was exempt from the operation of 
the act under the provision of the 
act ipecidcally exempting from op¬ 
eration of act motor vehicles used 
in carrying “agricultural commodi¬ 
ties,** so as to warrant quashing the 


information, where the information 
did not disclose whether accused's 
motortrucks, which hauled such com¬ 
modities. ivere used exclusively to 
haul agricultural commodities.—U. S 
V. Chadwick, D.C.Pa.. 39 F.Supp. 204. 

(4) Negativing exceptions con¬ 
tained in statute generally see su¬ 
pra S 140. 

Setting out written Instrument on 
which proseontion based 
■^Tiere an indictment or informa¬ 
tion sets out facts contained in a 
written instrument which is a pub¬ 
lic document open for inspection, and 
accused is not prejudiced by failure 
to copy the instrument into the in¬ 
dictment or information, the indict¬ 
ment or information is not subject to 
a motion to quash.—Chappell v. 
State. 124 P.2d 742, 74 Okl.Cr. 213. 
Motion to quash as substitute for 
bill of partlonlars | 

(1) WTien the charges are so gen-’ 
eral that they do not sufficiently 
advise accused of the specific acts 
with which he Is charged, the rem¬ 
edy ordinarily Is by motion for a 
bill of particulars, as considered su¬ 
pra § 156, rather than by motion 
to quash. 

US.—^U. S. V. New York Great At¬ 
lantic & Pacific Tea Co.. C.C.A 
Tex. 137 P.2d 469—Kitt v. United 
States, C.C.AVa.. 132 F.2d 920— 
Johnson v. U. S., C.C.ACal., 59 
F.2d 42. certiorari denied 53 S.Ct. 
83, 287 U.S. 631, 77 L.Ed. 547— 
Lewis V. U. S., C.C.A.Mass., 295 F. 
441, certiorari denied 44 S.Ct. 636, 
265 U.S. 694, 68 L.Bd, 1197—U. S. 
V. Drivers, Chauffeurs €uid Help¬ 
ers Local Union No. 639 of Inter¬ 
national Brotherhood of Team¬ 
sters, Chauffeurs, Stablemen and 
Helpers of America, D.C.D.C., 32 
F-Supp. 594—U. S. V. Willard, D.C. 
Mich., 8 F.Supp. 356. 

La.—State v. Dark, 196 So. 47, 195 
La. 139. 

Mich.—^People v. Margells, 224 N.W. 

605, 246 Mich. 459. 

Pa.—Commonwealth v. Gaertner, 20 
Pa.Dist & Co. 148—Commonwealth 
V. Yudkovitz, 34 Luz.Leg.Reg. 269. 
<2) In some jurisdictions where 
the practice of applying for a bill 
of particulars is not recognized, 
accused may move to quash the in¬ 
dictment because it does not fur¬ 
nish him with the necessary and 
proper information to enable him to 
meet the charges. 

S.C.—State V. Wells, 161 S.11 177, 
162 S.C, 509. 

Tenn.—Stanley v. State, 104 S.W.2d 
819, 171 Tenn. 406. 

In. proBeoutioa for conspixsoy to 
defraud xnotiou to quash infonnatlou 
as to each overt act therein alleged 
was properly overruled, in view of 
the fact that an overt act effecting 
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the object of conspiracy is a neces¬ 
sary element of the crime.—Platt 
v. State, Neb., 8 N.W.2d 849. 

Zudlctmeut for libel charging ac¬ 
cused with publishing a statement 
that A refused to abide by the Wage- 
Hour Law will not be quashed on 
motion, since it is the province of 
a jury to determine whether or not 
such publication was groundless and 
malicious and would subject A to 
public hatred and contempt.—Com¬ 
monwealth V. Williams, 42 Pa.Dist. & 
Co. 488, 33 Berks Co. 309, ‘65 York 
Leg.Rec. 117. 

Xudictment for robbery will not be 
quashed for the reason that the de¬ 
scription of the money claimed to 
have been taken was included with 
the description of many pieces of 
money of other kinds so that it is 
impossible for accused to tell what 
money he is charged with taking.— 
McKevitt V. People, 70 N.E. 693, 208 
Ill. 460. 

Xudictment in statutory form 
chai^rlug corporatiou aggregate with 
manslaughter will not be quashed 
for failure to specify whether vol¬ 
untary or involuntary manslaughter 
is meant.—State v. Lehigh Valley R. 
Co.. 103 A 685. 90 N.J.Law 372— 
31 C.J. p 811 note 66. 

88, U.S.—Arnold v. U. S., C.C.A 
Colo., 94 F.2d 499—^McLendon v. 
U. S., C.C.ALa., 14 P.2d 12, cer¬ 
tiorari denied 47 S.Ct. 439, 273 U. 
S. 729, 71 L.Ed. 862—Beham v. 
U. S., C.C.AOhio, 7 P.2d 271—U. 
S. V. Chadwick, D.C.Pa., 39 F.Supp. 
204—U. S. V. Brown, D.C.N.Y., 5 
F.Supp. 81, affirmed, C.C.A, 79 P.2d 
321, certiorari denied McCarthy v. 

U. S., 56 S.Ct. 809, 296 U.S. 650, 80 
L.Ed. 462. 

Colo.—Johnson v. People, 133 P.2d 
789, 110 Colo. 283—^People v. Swan¬ 
son, 126 P.2d 637, 109 Colo. 371. 
Fla.—Cawthon v. State, 169 So. 366, 
118 Fla. 394—Wilson v. State, 137 
So. 226, 103 Fla. 262—^Brown v. 
State, 133 So. 866, 101 Fla. 223— 
Lake v. State, 129 So. 832. 100 Fla. 
370—Tindall v. State, 128 So. 494, 
99 Fla. 1132—Whitman v. State, 
122 So. 667, 97 Fla. 988—Shumake 

V. State, 105 So. 314, 90 Pla. 133^ 
Kirkland v. State. 97 So. 502. 86 
Pla. 64—^Revell v. State, 96 So. 
156, 86 Pla. 402—^Edwards v. State, 
56 So. 401, 62 Pla. 40. 

Ind.—^Runyon v. State, 88 N.B.2d 
236, 219 Ind. 352—^Kennedy v. 

State, 196 N.E. 316, 209 Ind. 287— 
Lynn v. State, 193 N.E. 380, 207 
Ind. 893, followed in Maveety v. 
State, 194 N,E. 829, 207 Ind. 710— 
Landis v. State, 149 N.E. 438, 196 
Ind. 699. 

Kan.—State v. Preeman, 55 P.2d 362, 
143 Kan. 315—State v. Sanders, 274 
P. 223, 127 Kan. 481—State v. Me- 



42 C.J.S. 


INDICTMENTS AND INFORMATIONS 


§ 211 


suggestion of mere technical objections,S'*' or for its 
failure to set out the evidence on which it is 
based,but only when, on a fair and reasonable in¬ 
terpretation, it fails to aver an indictable offense, 
or to describe with reasonable certainty the offense 
intended to be charged.S 9 Clerical errors which do 
not obscure the meaning of the indictment are not 
ground for a motion to quash.®® 

An indictment, information, or affidavit will not 
be quashed for such defects in the accusation as 
the statutes expressly provide shall not vitiate the 
accusation or serve as grounds for quashing the 
same.®^ Under statutes providing that an accusa¬ 
tion shall not be vitiated or quashed for defects of 
form, an indictment will not be quashed for formal 
errors in the caption,®^ commencement,®® or conclu¬ 
sion,®^ or even for uncertainty in the allegations of 


a charge following the language of the statute;®® 
but where a statute expressly requires the observ¬ 
ance of a form, a failure to observe such form is 
ground for quashing.®® 

Name of accused and others- An indictment may 
be quashed for the omission of the Christian name 
of accused,®7 or for incorrectly naming him.®® 
However, under statutes authorizing the amendment 
of an indictment in case of misnomer, according to 
the fact, a misnomer,®® or the misspelling of ac¬ 
cused’s name,l is not ground for quashing the in¬ 
dictment. In some jurisdictions an objection to an 
indictment for misnomer of accused cannot be raised 
by a motion to quash, but some other method, such 
as a plea in abatement, must be employed.® 

An indictment will not be quashed on the gfround 
that the crime was charged to have been committed 


earthy, 257 P. 926. 124 Kan. 20— 
State V. Crelgrhton, 235 P. 1064, 
118 Kan. 418—State v. Nichols, 232 
P. 1058, 117 Kan. 630. 

Okl.—^Marks v. State, 102 P.2d 955, 
69 OkLCr. 330. 

Pa.—Commonwealth v. Kauffman, 94 
Pa.Super. 419. 

Tex.—^Houston v. State, 168 S.W.2d 
1004. 143 Tex.Cp. 460. 

If ixLdictniexLt presents with rea. 
sonahle certsdnty all facts necessary 
to render the offense judicially ap¬ 
parent, the indictment should not be 
quashed.—State v. Ellenstein, 2 A.2d 
454, 121 N.XLaw 804. 

TTnless affidavit Is so imceztain 
and indeflalte that aoensed is not 
apprised of nature of charge, motion 
to quash is properly denied.—^Ken¬ 
nedy V. State, 196 N.B. 816, 209 Ind. 
287. 

87. U.S.—^U. S. ▼. Ellis, D.C.S.C., 
43 F.Supp. 321. 

31 ax P 811 note 40. 

88. Miss.—State v. Pe^ 48 So. 819, 
95 Miss. 240. 

Tex.—^Pieratt v. State, 146 S.W.2d 
997, 141 Tex.Cr. 45. 

89. U.S.—^U. S. V. Myatt, D.C.N.C., 
264 F. 442. 

90. Tex.—^Lioyd v. State, 169 S.W. 
2d 872, 143 Tex.Cr. 616—Klmbro v. 
State, 102 S.W.2d 416, 132 Tex.Cr. 
65—Lee v. State, 67 S.W.2d 123, 
123 Tex.Cr. 32—Willie v. State, 25 
S.W.2d 862, 114 Tex.Cr. 261. 

31 ax p 811 note 61. 

91. W.Va.—State v. McMillion, 138 
S.E. 732, 104 W.Va. 1. 

31 ax p 692 note 88—27 aX p 1018 
note 8. 

Statutory provisions for cure of de¬ 
fects and objections see infra §§ 
326-836. 

Defects which do not affect sub¬ 
stantial rights of aoensed do not re¬ 


quire quashing of indictment or in¬ 
formation under statute.—Stephen¬ 
son V. State, 179 N.B. 633, 205 Ind. 
141, error dismissed 186 N.E. 293, 205 
Ind. 141. 

Znfonnality or refinement 
N.a— State V. Eavis, 164 S.R 737, 
203 N.a 13, 35, certiorari denied 
Bavis V. State of North Carolina, 
63 S.Ct. 95, 287 U.S. 649. 77 KEd. 
661—State v. Sauls, 130 S.R 848, 
190 N.a 810—State v. Knotts, 83 S. 
R 972, 168 N.C. 173. 

Omitting time of offense when time 
is not of the essence of the offense. 
—State V. McMillion, 138 S.R 732, 
104 W.Va. 1. j 

Bapngmancy 

Under statute prohibiting quashing 
of indictment for repugnancy where 
indictment indicates crime and per¬ 
son charged. Indictment charging 
that named accused, late of a certain 
county, on a certain date, at and 
in such county, did then and there 
unlawfully, feloniously, purposely, 
and with premeditated malice, kill 
and murder another, **and by reason 
of which he then and there died" in 
another ^unty, on such date, was 
not quashable for repugnancy.—Os- 
bon V. State, 13 N.E.2d 223, 213 Ind. 
413. 

82. N.X—^State v. Hickman, 8 N.X 
Law 299. 

81 ax p 811 note 46. 

93. Ga—Wesley v. State, 65 Ga. 
731. 

31 C.X p 811 note 46. 

94. Fla—Shiver v. State, 27 So. 
86, 41 Fla 630. 

31 C.X P 811 note 47. 

96. Aria—Tribolet v. U. S., 95 P. 
85, 11 Aria 436, 16 L.R.A.,N.S., 
223. 

I 96. Tex.—^Thomas v. State, 18 Tex. 

I App. 213. 
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97. Ind.—Gardner v. State, 4 Ind- 
632. 

Description of person accused see su¬ 
pra §§ 127, 128. 

98L N.a— State v. McCollum. 107 S. 
R 309, 181 N.C. 584. 

Idem sonaas 

A motion to quash an Information 
may be refused where the support¬ 
ing affidavit spells the name of ac¬ 
cused as “McGloflm" and the infor¬ 
mation spells it as 'McLaughlin."— 
McLaughlin v. State, 52 Ind. 476. 

Where accused testified that -his 
name was Son Biggins, refusal to- 
quash the indictment on the ground 
tJiat his real name was A. I. Big¬ 
gins was not error.—^Biggins v. State,. 
3 S.W.2d 816, 109 Tex,Cr. 218. 

99. Ariz.—^Richardson v. State, 201 
P. 845. 23 Ariz. 98. 

Va.—State v. Strayer, 52 S.E. 862,. 
58 W.Va. 676. 

Amendment of name of accused see 
infra 9 241. 

1. Tex.—Williams v. State, 27 S.W. 
2d 217, 116 Tex-Cr. 574—Guajardo 
V. State, 257 S.W. 247, 96 Tex.Cr. 
230—(Jonzales v. State, 226 S.W- 
405, 88 Tex.Cr. 248. 

Where accused refused to suggest 
correct name^ the Incorrect statement 
of his name was not ground for 
quashing the indictment; the indict¬ 
ment could have been corrected un¬ 
der the statute if accused had sug¬ 
gested his correct name.—Servina v. 
State, 5 S.W.2d 610, 109 Tex.Or. 443. 

2. U.S.—Filiatreau v. U. S., C.C.A. 
Ky., 14 P.2d 669. 

Fla.—Whitman v. State, 122 So. 567,. 
97 Fla. 988. 

Matters not apparent on face of rec¬ 
ord as grounds for motion to quash 
see supra § 208. 

Plea in abatement see Criminal Law 
9 427 b <6). 
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against different persons, where the names stated 
in the several counts w'-ere idem sonans.^ 

Omission of ‘^felonious!* It has been held that 
an indictment may be quashed for omission of the 
word “felonious” in the description of a felony.^ 

Prosecution barred by limitations. It is disputed 
whether an indictment may be quashed or dismissed 
because from its face it appears that prosecution 
is barred by the statute of limitations, some courts 
holding that it will not be,5 while others hold the 
contrary.® In some jurisdictions where a statute 
providing for limitations contains an exception as 
to those persons against whom it shall run, as for 
instance, persons residing outside of the jurisdiction 
or fleeing from justice, the indictment or a count 
thereof, will not be quashed or dismissed because it 


appears on its face that it was not found within the 
period prescribed.*^ 

Under statutory authority an indictment or in¬ 
formation will be quashed where it appears from 
the allegations, or from the allegations taken togeth¬ 
er with the bill of particulars demanded, that the 
offense is barred.® 

Surplusage. Surplusage in an indictment, infor¬ 
mation, or affidavit ordinarily is not ground for 
quashing or dismissing it, in whole or in part.® 
However, where the surplusage consists of matter 
which, if true, would constitute a legal justification 
of the offense charged, or other legal bar to the 
prosecution, the charge may be quashed,^® and in 
some jurisdictions a motion to quash is proper to 
ascertain which allegation in a count is to be treat¬ 
ed as surpluse^e-ii 


3. Zadiotnent tiharglatf 94»aiat 
with intent to mnxder “Alsie Sey¬ 
more” in the first count, and in the 
second count spelling the name ^'Sey- 
mour,** and in the third coimt spell¬ 
ing the name **Alcie Seymore,” and 
in the fourth count spelling the name 
^Alcle Se 3 rmour'’ was not Quashable 
on the ground that assault on dif¬ 
ferent persons was charged, since the 
names stated in the indictment were 
idem sonans and the first count cor¬ 
rectly set forth the injured party's 
name.—^Boxie v. State, 81 S.W.2d 
692, 128 Tex.Cr. 381. 

4. Ind.—^Sovine t. State, 85 Ind. 576. 
Necessity of charging act to have 

been felonious see supra S 135. 

In ZTozth Ourolina 

(1) Where an indictment charging 
buggery did not use the word "felon¬ 
iously,” the indictment should have 
been quashed on accused's motion 
but accused held for proper bill of 
indictment—State v, Csllett, 191 S. 

27, 211 N.C. 563. 

(2) The motion should be denied 
and accused held in order that the 
state may have an opportunity to 
procure a new bill.—State v. Cald¬ 
well, 16 S.B. 1010, 112 N.C. 854— 
State V. Skidmore. 14 S.R 63, 109 N. 
C. 795. 

5. N.Y.—People v. Brady, 13 N.T.S. 
2d 789, 257 App.Div. 1000, revers¬ 
ing 10 N.Y.S.2d 395—People v. 
Amann, 289 N.T.S. 316. 

S.C.—State V. Howard, 49 S.C.L.. 274. 
Allegations as to time of offense 
see supra 5§ 123-125. 

Plea of limitations see Criminal Law 
S 449. 

-6. HI.—^People V. Rhodes, 139 N.B. 

58. 308 Ill. 146. 

91 O.J. p 811 note 58. 

"On a motion to quash, the va¬ 
lidity of an indictment or the right 
.of the State to prosecute frequently 


depends on facts outside the record, 
and evidence can be taken to support 
or contest the motion. If limitations 
have begun to run before present¬ 
ment, and indictment, it raises a 
question of law that ought to be 
decided before a case goes to trial 
on the merits, and a motion to quai^ 
affords a practical method of pro¬ 
cedure to ascertain the fact and 
apply the law.”—^Ruble v. State, 11 
A.2d 455, 456, 177 Md. 660. j 

7. U.S.— tr. S. V. Cook, Ohio, 17 
Wall. 168, 21 L.Ed. 538—U. S. v. 
Smith, D.CLa., 13 P.2d 923—XJ. S. 
V. White, D.C., 28 F.Cas.No.16.676, 
5 Cranch C.C. 38. 

N.Y.—^People v. Rutman, 7 N.T.S.2d 
718, 169 Misc. 354. 

Xa absenoe of aHegatioxi showliig 
that aooxuied had not been absent 
from the district so as to toll stat¬ 
ute, he was entitled to have the in¬ 
dictment quashed on the mere allega¬ 
tion that the indictment showed on 
its face that the offenses charged 
were barred by the statute of limi¬ 
tations.—^U. S. V. Anthracite Brew¬ 
ing Co., D-C.Pa., 11 F.Supp. 1018. 

8. N.D.—State v. Thomas, 9 N.W.2d 
442. 

9. XJ.S.—^U. S. V. New York Great 
Atlantic & Pacific Tea Co., C.C.A. 
Tex., 137 P.2d 459—Schefano v. 
U. S., C.C.A.Ala.. 84 F.2d 513— 
Johnson v. V. S., C.C.A.CaL. 59 
P.2d 42, certiorari denied 53 S.Ct. 
83, 287 TT.S. 681, 77 L.Ed. 547. 

Colo.—^People v. Swanson, 125 P.2d 
637, 109 Colo. 371. 

IlL—^People V. Provenzano, 154 N.E. 
467, 324 HI. 26. 

Ind.—Spitler v. State, 46 N.B.2d 591 
— ^Neal V. State, 14 N.B.2d 590, 
214 Ind. 328—^Foust v. State, 161 
N.B. 371, 200 Ind. 76—Dumas v. 
State, 160 N.B. 24, 197 Ind. 123— 
Chief Eagle Feather v. State, 167 
N.E. 147, 89 Ind.App. 500. 
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La.—State v. Kavanaugh, 13 So.2d 
366, 203 La. 1. 

Mass.—Commonwealth v. Dyer, 138 
N.B. 296, 243 Mass. 472, certiorari 
denied Dyer v. Commonwealth of 
Massachusetts, 43 S.Ct. 700, 262 U. 
S. 751, 67 L.Bd. 1214. 

Neb.—^Bloor v. State, 261 N.W. 840, 
129 Neb. 407. 

N.J.—^Lemmon v. State, 8 A.2d 299, 
121 N.J.Law 466. 

Pa.—Commonwealth v. Russell. 27 
A.2d 494, 149 Pa.Super. 326. 

Utah.—State v. Scow, 126 P.2d 954, 
101 Utah 564. 

31 C.J. p 811 note 62. 

Surplusage generally see supra $ 155. 

10. Ind.—Sheets v. State, 80 N.B.2d 
309, 217 Ind. 676. 

Matter preventing fair trial 
Averments of an indictment, pre¬ 
ceding the charge of conspiracy in 
violation of the Anti-Trust Act, that 
conditions which should never be 
countenanced in a free society ex¬ 
isted in the building industry in 
certain counties before the finding 
of the indictment, that men were 
assaulted, workmen driven out of 
the district, and houses under con¬ 
struction bombed, that housing con¬ 
ditions in such counties were deplor¬ 
able, etc., were improper and preju¬ 
dicial to defendants as tending to 
prevent a fair, impartial trial by 
the jury, in the absence of a charge 
that defendants were responsible 
for such conditions, so as to require 
allowance of their motions to quash 
the indictment.—^U. S. v. B. Goedde 
& Co.. D.C.nL, 46 F.Supp. 523. 

11. Siuplusage In charge of rape 
Where an information contained 

in one count the charge that a girl 
was under age, and also the charge 
that she was ravished, the only for¬ 
mal way of, asking for an informa¬ 
tion "under our practice is by mo¬ 
tion to quash, add the jpolnt would 
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Venue, Where a statement of the venue is nec¬ 
essary, an indictment or information may be quash¬ 
ed for a failure to lay the venue.^^ 

Variance front complaint. Variance between an 
Indictment or information and the preliminary com¬ 
plaint cannot, it has been held, be reached by a 
motion to quash there is authority to the 

contrary.^^ Where the information and complaint 
charge substantially the same offense, the motion 
to quash may be denied.^® 

b. Indorsements, Signatures, and Veriication 

The omission of certain signatures and indorsements 
from an indictment or information may render It vulner¬ 
able on a motion to quash. 

An indictment or information may be quashed 
where it does not bear the signatures or indorse¬ 
ments essential to its validity.^® An indictment will 
be quashed in some jurisdictions where it is not in¬ 
dorsed “a true bill” as required by statute.^^ An 


§ 211 

accusation not bearing the name of a proseOutOf as 
required by statute will be quashed,but the accu¬ 
sation will not be quashed where the indorsement of 
a prosecutor is not required.^® Where it is not nec¬ 
essary that the indictment bear the signature of the 
foreman of the grand jury, the indictment will not 
be quashed because of the omission of his signa- 

ture.20 

Signature or indorsement of prosecuting attorney. 
An indictment may be quashed where it does not 
bear the signature or indorsement of the prosecut¬ 
ing attorney as required by statute.^! 

Where the statute directs that an information 
shall be signed or presented by the prosecuting at¬ 
torney, the information will not be quashed where 
the statute is substantially complied with and no 
prejudice to accused results .22 An information filed 
by an acting prosecuting attorney will not be quash¬ 
ed because the statute directs that it shall be filed 
by the prosecuting attomey.^s In some jurisdic- 


1)6 waived by demurring or pleading 
not guilty.”—State v. Mau« 285 P. 
292, 994, 41 Wyo. 366. 

12. Pla.—Connor v. State, 10 So. 
891, 29 Fla. 455, SO Am.S.R. 126. 

Pa.—Commonwealth v. van den Berg, 
41 Pa.Dist. & Co. 39, 30 Del.Co. 202. 
Tex.—Searcy v. State, 4 Tex. 460. 
Allegation of place of offense see 
supra S9 120-122. 

Venial of motion, held propev 
Denial of motion to dismiss for 
failure of information to show ven- 
Tje was not abuse of discretion, and 
where there w€ls no showing that ac¬ 
cused was uncertain or misled as to 
the offense charged, his counsel did 
not move for dismissal on the 
ground that venue was noj suffi¬ 
ciently shown until the court was 
about to impose sentence, and the 
point was not then raised by an ap¬ 
plication to file a plea in abatement 
or a special plea in bar, in the man¬ 
ner contemplated by St.l929 S 355.09. 
—Dowling V. State, 237 N.W. 98, 206 
Wis. 314. 

13. Neb.—Whitner v. State, 64 N.W. 
704, 46 Neb. 144. 

Variance between allegations and 
proof as ground for motion to 
quaah see supra § 201. 

14. Pa—Commonwealth v. Terry, 9 
PaDist. & Co. 768, 40 Ijanc.Ii.Rev. 
447—Commonwealth v. Yudkovitz, 
34 Luz.L>eg.Heg. 269. 

Tex.—Languod v. State, 141 S.W.2d 
693, 139 Tex.Cr. 430. 

31 C.J. p 812 note'65. 

Where indiotmMit or InfomiatioxL 
oharges different offense from that 
set forth in the complaint, it may 
be quashed. 

Pa—Oommonv^edith v. Bin]4ey, 1^ 
PaDist 548, 32 PaCo. 623. 


Utah.—State v. Pay, 146 P. 300, 46 
Utah 411, Ann.Cas.l917B 173. 
TTndar statute 

If the complaint and commitment 
based thereon charge an offense as 
having been committed on a differ¬ 
ent day from that set forth in the 
information, accused's only remedy 
is under PeaCode § 995, by a mo¬ 
tion to set aside the information.— 
People V. Reynolds, 213 P. 64, 60 Cal. 
App. 449. 

Additional counts 

(1) Where accused was charged 
before a justice of the peace only 
with the crime of driving an auto¬ 
mobile while accused was intoxicat¬ 
ed, and the indictment found by the 
grand jury charged accused with 
driving while intoxicated and with 
reckless driving, dismissal of count 
charging reckless driving was prop¬ 
er.—^People V. Hickox, 12 N.Y.S.2d 
693, 257 App.Div. 891, reversing 10 
N.T.S.2d 318, 170 Misc. 354, and af¬ 
firmed 22 N.B.2d 486, 281 N.Y. 659. 

(2) If a person is examined and 
committed for trial for forgery and 
the indictment contains counts for 
uttering and publishing,, the court 
should quash such counts.—Mowbray 
v. Commonwealth, 11 Leigh 674, 38 
Va 674. 

Variance between indictment and pxe- 
sentment 

Pa—Commonwealth v. Lawrence, 47 
Dauph.Co. 394. 

16. Mo.—State v. Mitchell, 267 S. 
W. 873. 

Okl.—^Ponoksy v. State, 126 P. 461, 
8 Okl.Cr. 116. 

Immatexial variance between the 
information amd the preliminary 
complaint is not ground for a motion 
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to quash.—^Francis v. State, 175 N. 
W. 676. 104 Neb. 5. followed in Par¬ 
ker V. State, 176 N.W. 677, 104 Neb. 
12 . 

13. W.Va.—State v. Burnette, 190 
S.B. 905, 118 W.Va 501. 

81 ax p 801 note 59. 

17. Ind.—State r. Buntin, 23 N.E. 
1140, 123 Ind. 124, distinguishing 
Beard v. State. 57 Ind. 8. 

31 C.X p 621 note 63. 

Necessity of indorsement see supra 
S 61. 

fiidoxsement held sufficient 
Indictment indorsed on back by 
grand Jury foreman was sufficient 
as indictment in two counts, as 
against motion to quash.—Sprague v. 
State, 181 N.Hl 507, 203 Ind. 68L 

18. Sodiotzuent 

U.S.—U. S. V. Helrlggle, D.C.N.Y., 
26 F.Cas.No.15,344, 3 Cranch C.a 
179. 

Ky.—Commonwealth t. Hutcheson, 1 
Bibb 355. 

31 ax p 581 note 79. 

Signatures and indorsements to in¬ 
dictments and informations see su¬ 
pra §§ 54-65, 84, 85. 

19. XnfoTmation 

Mo.—State v. Kemp, 137 S.W.2d 638, 
234 Mo.App. 827. 

20. Tex.—^Anderson v. State, 56 S. 
W,2d 850, 122 Tex.Cr. 339. 

Necessity for foreman's signature 
see supra § 55. 

21. W.Va.—State v. Burnett, 190 S. 
E. 905, 118 W.Va. 501. 

22. Ind.—^Elsher v. State, 28 NH 
665, 2 Ind.App.' 366. 

•81 C.X p 641 note 64. 

23. Fla.—^Pelaez v. State, 144 So. 
364, 107 Fla. 60. 
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tions the statute provides that an information shall 
be set aside where it is not signed by the county 

attorney.24 

An affidavit will be quashed where it does not 
contain the indorsement of approval by the prose¬ 
cuting attorney as required by statute.25 

Indorsement of names of witnesses. The failure 
to comply with the statutes requiring the names of 
witnesses to be indorsed on the indictment is ground, 
according to some authorities, for setting aside the 
indictment.26 However, other courts hold that the 
failure to make such indorsement is not ground for 
quashing.27 Even in jurisdictions in which the fail¬ 
ure to indorse the names of the witnesses is ground 
for a motion to quash under the circumstances of 
the particular case the motion may be properly de¬ 
nied,^ 8 as where the names of some, but not all, 
witnesses are indorsed,^8 unless the prosecuting at¬ 
torney purposely refrained from indorsing the 
names of witnesses known to him.^® The indorse¬ 
ment of the name of accused as a witness, even if 


not required by statute, is not ground for quashing 
the indictment.5l In some jurisdictions the failure 
to indorse on the indictment the names of the wit¬ 
nesses examined before the grand jury is a statu¬ 
tory ground for setting aside the indictment.^s 
Where the names of no witnesses are indorsed, the 
statute requires that the indictment be set aside 
but the indictment will not be set aside where one 
or a few of many witnesses have been omitted from 
the indictment, since it will be conclusively pre¬ 
sumed that the indictment was found on the evi¬ 
dence of the witnesses named.84 

The failure to indorse the names of the witness¬ 
es on an information is not, according to some au¬ 
thorities, ground for setting it aside.^^ According 
to other authorities an information will be quashed 
where no names of witnesses are indorsed on the 
information, as required by statute, unless the pros¬ 
ecuting officer offers to supply the omission, in 
which event accused should be allowed a reasonable 
time thereafter to prepare his defense, 86 although 


SA Arlz.—Pray v. State, lOS P.2d] 
500, 66 Ariz. 171—Indian Fred v. j 
State, 282 P. 030, 36 Ariz. 48. 

25. Ind.—Carter v. State* 193 N.E. 
385, 207 Ind. 708—^Lynn v. State, | 
108 KB. 380, 207 Ind- 393, followed 
in Maveety v. State, 194 N.EL '329, 
207 Ind. 710—^Blnapp v. State, 181 
KR 517, 203 Ind. 610—^MeSwane v. 
State, 165 KE. 319, 200 Ind. 548 
—Wisclmieyer v. State, 165 KE. 
57, 200 Ind. 512—Parish v. Stete, 
141 KK 786, 194 Ind. 44—Davy v. 
State, 137 KB. 553, 192 Ind. 604— 
Hobinson v. State, 97 KE. 929, 177 
Ind. 263—Cole v. State, 82 KE, 
796, 169 Ind. 393. 

Necessity for indorsement of approv¬ 
al see supra S 88. 

sa Ky.—^Merriss v. Commonwealth, 
lal S.W.2d 1030, 287 Ky. 58. 

S.C.—State V. Mitchell, 1 S.aL. 267. 
31 C.J. p 611 note 59, p 624 notes 
31, 32. 

Indorsement of names of witnesses: 
Generally see Criminal Law $ 048. 
Failure to indorse as invalidating 
indictment see supra 0 65. 

27. Ark.—State v. Johnson, 33 Ark. 
174. 

Iowa.—State v. Martin, 228 KW. 1, 
210 Iowa 376. 

Va.—Clopton v. Commonwealth, 63 S. 

E. 1022, 109 Va. 813. 

31 C.J. p 624 note 34. 

Xh Calif oznia 

(1) Prior to 1927 the penal code 
provided that when it appeared by 
the testimony of the foreman or sec¬ 
retary of the grand Jury that the 
names of the witnesses examined be¬ 
fore the grand Jury, or whose deposi¬ 
tions may have been read before 
them, were not inserted at the foot 


of the Indictmen* or indorsed there¬ 
on the indictment should be set 
aside.—Ex parte Gere, 221 P. 680, 64 
Cal.App. 418. 

(2) Such provision was omitted 
from PemCode 1927 § 99*5, and after 
such date the refusal to set aside 
indictment on ground that names of 
only some of witnesses who appeared 
before grand Jury were Indorsed on 
indictment was not error.—^People v. 
Cowen, 107 P.2d 650, 41 Cal.App;2d 
824. 

22. S.D.—State v. Isaacson, 66 KW. 

430, 8 S.D. 69. 

Subseqnen-t indoxsement and oontiim- 
anoe of cause 

Accused cannot complain that the 
names of material witnesses were 
not indorsed on the indictment 
where the omitted names were in¬ 
dorsed thereon before the court 
passed upon the motion, and the 
cause was continued until the next 
term.—State v. Martin, Mo., 204 S, 
W. 637. 

29. Mo.—State v. Barrington, 95 S. 

W. 235, 198 Mo. 28, error dismissed 

27 S.Ct 682, 205 XT.S. 483, 51 L.Bd. 

890. 

31 C.J. p 624 note 38. 

Benlal of motion I^eid proper 

(1) Refusal to quash indictment 
against cashier for receiving deposit 
knowing that bank was insolvent on 
[ground that name of witness who 
testified before grand Jury was not 
indorsed on indictment by foreman 
was not error, where testimony of 
such witness did not of itself Justi¬ 
fy return of indictment, and such 
testimony was furnished to accused 
more than year before trial wherein 
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such witness was not called, emd 
names of eleven other witnesses who 
testified before grand Jury were in¬ 
dorsed on indictment.—^People v. 
Hammond, 191 KE. 327, 357 Ill. 182, 
reversing People v. Siemen, 272 Ill. 
App. 606, transferred 184 KB. 617, 
351 III 433. 

(2) Refusal to quash indictment 
was not error, although witness 
whose name was not indorsed on 
back thereof appeared before grand 
jury which found indictment, in ab¬ 
sence of showing that it was found 
on his evidence.—^People v. Kings¬ 
bury, 186 KE 470, 353 Ill. 11. 

30. Mo.—State v. Barrington, 95 S. 
W. '235, 198 Mo. 23, error dismissed 
27 S.Ct. 582, 205 U.S. 483, 61 EBd. 
<890. 

3L Or.—State v. Rader, 124 P. 195^ 
62 Or. 37. 

32. Minn.—State v. Rickmire, 174 K 
W. -529, 144 Minn. 32. 

S.D.—State v. Johnson, 217 KWl 
206, 52 S.D. 273. 

33. Minn.—State v. Rickmire, 174 
N.W. 629, 144 Minn. 32. 

34. Minn.—State v. Waddell, 245 K 
W. 140, 187 Minn. 191, motion de¬ 
nied 254 KW. 627, 191 Minn. 476— 
State V. Rickmire, 174 KW. 529, 
144 Minn. 32. 

33. Mont.—State v. Gaimos, 162 P. 

I 596, 53 Mont. 118—State v. Me- 
I Donald, 149 P. 279, 51 Mont 1. 
Failure to indorse names of witness¬ 
es as invalidating information see 
supra 9 85. 

36. Mo.—State v. Martin, 132 S.Wu 
595, 230 Mo. 680. 
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the motion to quash may be denied where accused 
will suffer no prejudice as a result of the cmis- 
sion.^*^ In some jurisdictions the statutes require 
that an information be set aside where the names of 
witnesses are not indorsed on the information,^^ or 
where the names of the witnesses testifying at the 
preliminary examination are not indorsed thereon.^^ 
The mere indorsement of the name of the prosecut¬ 
ing attorney on the information as a witness is not 
ground for quashing><^ 

Verification. The absence of any verification 
when one is required is ground for quashing the in¬ 
formation.^^ It has been held that an information 
verified only on information and belief should be 
set aside on a timely motion for that purpose.^^ 
Failure to swear to an amended information where 
the amendment is material is ground for quashal 


but an amended information is not open to a mo¬ 
tion to quash because it is not shown on the infor¬ 
mation that the complaining witness was reswom, 
if in fact the witness had been resworn, and the 
court so found on competent evidence.'^^ 

§ 212. -Duplicity and Misjoinder 

Duplicity and misjoinder of offenses or parties ordI> 
narily are grounds for a motion to quash an indictment 
or Information. 

An objection to an indictment, information, or af¬ 
fidavit for duplicities or misjoinder of offenses^® is, 
in the absence of statute prescribing a different 
form of objection, properly taken by a motion to 
quash or set aside. As in the case of motion to 
quash generally, the motion ordinarily is addressed 
to the discretion of the court.^7 The motion will be 


87. Mo.—State v. Jeffries. 109 S.W. 
614, 210 Mo. 302, 14 Ann.Cas. 624. 
Wliere accnsed lias possession of 
txaiLscrlpt of testimony of witnesses 
on preliminary examination, motion 
may be denied.—State v. Kehoe, Mo., 
220 S.W. 961. 

38. Kames of witnesses are tbose 
known to state’s attorney at the time 
the information is died, while those 
which must be indorsed on the In¬ 
dictment are the witnesses examined 
before the grand jury.—State v. 
Johnson, 217 K.W. 20«, 62 S.D. 273. 

39. dimness not testifying at pre- 
liminary hearing 

Accused is not entitled to have In¬ 
formation set aside on ground that 
name of witness who testified at tri¬ 
al had not been indorsed on informa¬ 
tion where such witness had not 
testified at the preliminary hearing. 
—State V. Gorham, 48 P.2d 447, '87 
Utah 86. 

40. Where name of proseonting at¬ 
torney having no personal Interest 
was indorsed on information, court 
properly overruled motion to quash. 
—State V. Lee, Mo., 11 S.W.2d 1044. 

Statute regarding appointment of 
special proseontor does not anthor- 
ize oonxt to quash information filed 
by interested prosecuting attorney.— 
State V. Lee, supra. 

4L Okl.—Lloyd v. State, 274 P. 901. 
42 Okl.Cr. 163—^Bennett v. State, 
243 P. 631. 33 Okl.Cr. 244—Blair 
V. State, 111 P. 1003, 4 Okl.Cr. 3‘59. 
31 C.J. p 810 note 34, p 648 note 96. 
Necessity of verification of informa¬ 
tion see supra § 86. 

Snffloiency of allLdavit 
A motion to quash is proper to 
test the sufficiency of an affidavit to 
the information.—People v. Camp¬ 
bell, 261 IlLApp. 426—^People v. Ross, 
243 IlLApp. 427. 


Trial on amended affidavit cdiowing 
verification 

In prosecution by affidavit, motion 
to quash was properly overruled not¬ 
withstanding filing of original affi¬ 
davit before verification, where ac¬ 
cused was tried on amended affidavit 
properly verified and filed.—Simpson 
V. State, 189 N.E. 406, 206 Ind. 343. 

42. Okl.—Williams v. State. 270 F. 
862, 41 Okl.€r. 189—Muldrow v. 
State. Ill P. 666, 4 Okl.Cr. 324. 

Quashing warrant instead, of infoxu 
mation 

03tl.—^Phelps V, State, 253 P. 910, 36 
Okl.Cr. 213. 

Where accused gives bond for his 
appearance after his arrest under a 
I warrant issued on an information 
which has been verified by the coun¬ 
ty attorney on information and be¬ 
lief, it is not error to deny accused's 
j motion to quash the information 
where the only ground urged is the 
manner in which it was verified.— 
State V. Carter, 253 P. 551, 122 Kan. 
524. 

43. Ill.—People V. Billerbeck, 153 N. 
n 586, 323 111. 48. 

44. Okl.—^French v. State, 190 P. 
707, 17 Okl.Cr. 542. 

45. Colo.—Critchfield v. People, 18 
P,2d 270, 91 Colo. 127. 

Fla.—Hamilton v. State, 176 So. 89, 
129 Fla. 219. 

Iowa.—State v. Voss, 206 N.W. 292, 
201 Iowa 16. 

La.—State v. Turner, 162 So. 667, 
178 La. 927. 

Mo.—State V. Brown, 296 S.W. 125, 
317 Mo. 861—State v. Huffman, 37 
S.W. 797, 136 Mo, 58. 

N.C.—State v, Beal, 164 S.B. 604, 199 
N.C. 278. 

Tex.—Garcia v. State, 149 S.W.2d 
113, 141 Tex.Cr. 444—^Roberts v. 
State, 67 S.W.2d -283, 12'5 Tex.Cr. 
101—Lumus V. State, 250 S.W. 426, 
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94 Tex.Cr. 191—^Melley v. State, 
248 S.W. 367, 93 Tex.Cr. 622. 

31 aJ. p 812 note 72. 

Duplicity and misjoinder of offens¬ 
es see supra §§ 161-184. 

Other forms of objection for du¬ 
plicity see supra § 19*3. 

Affidavit 

Ind.—Hughes v. State, 10 N.E.2d 
629, 212 Ind. 677. 

Wh(sre amendment can he made 
under statute, it is no ground for 
quashing indictment that each sale 
of lottery tickets charged in indict¬ 
ment was separate offense, and 
should properly be the subject mat¬ 
ter of a separate count—State v. 
Newmarl^ 162 A. 206, 8 N.J.Mlsc. 
303. 

40. Ill.—^People v. Brush, 155 N.E. 
34, 324 UL 261. 

Md.—Simmons v. State, 167 A. 60, 
165 Md. 155. 

N.C.—State v. Bason, 70 N.C. 88. 

Pa.—Commonwealth v. Cam well, 89 
Pa.Super. 339. 

31 C.J. p 812 note 73, p 785 notes 6, 
14. 

Affidavit 

Ind.—Rokvic v. State, 143 N.B. 357, 
194 Ind. 450. 

47. U.S.—Culjak v. U. S., aC.A. 

Wash., 53 P.2d 654, 82 A.L.R. 480. 
Md.—Simmons v. State, 167 A. 60, 
165 Md. 165. 

N.J.—State V. Lisena, 32 A.2d 513, 
21 N.J.Mlsc. 180. 

N.C.—State v. Davis, 164 S.R 787, 
203 N.C. 13, 35, certiorari denied 
Davis V. State of North Carolina, 
63 S.Ct. 95, 287 U.S. 649, 77 L.Ed. 
561. 

31 C.J. p 812 note 76. 

Discretion of court generally see su- 
pra § 196. 

Wliere ground was not urged be¬ 
fore trial court, its refusal to quash 
indictment as duplicitous was not 
abuse of discretion .—Hosier v. U. 
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denied where the accusation is not duplicitous,**^ or 
there is no misjoinder of offenses,as where in 
the several counts the same offense is described in 
various "ways in order to meet the evidence which 
may possibly be adduced,^0 or where the offenses 
charged in the several counts relate to the same 
transaction,®^ or where the several distinct offens¬ 
es are misdemeanors.®^ If the court on an inspec¬ 
tion is not certain that there is a misjoinder, the 
motion to quash should be overruled.®3 The fact 
that t>vo counts of the indictment are substantially 
the same is not ground to quash it.®^ 

In some jurisdictions the statutes expressly pro¬ 
vide that an indictment shall not be quashed be¬ 
cause there is duplicity®® or a misjoinder of offens¬ 
es,®® unless accused has been embarrassed in his 
defense or will be exposed to a substantial danger 
of a second prosecution.®^ 

Misjoinder of parties. An indictment may be 
quashed for misjoinder of parties,®® as where dif¬ 
ferent persons are joined in one indictment charg¬ 
ing different offenses.®® A motion to quash for 
misjoinder of parties is addressed to the discretion 


of the court;®® the guiding rule in the disposal of 
such a motion is that the court shall consider wheth¬ 
er some of the defendants may be prejudiced by 
having evidence applicable to other of the defend¬ 
ants so involve them as that it reacts to their preju¬ 
dice with the jury, or that they may be injuriously 
affected in their right to peremptory challenges.®^ 
An indictment will not be quashed where there is 
no misjoinder of parties.®^ 

In some jurisdictions the statutes provide that an 
indictment shall not be quashed because of a mis¬ 
joinder of parties.®® 

§ 213. -Insufficiency of Part of Indict¬ 

ment 

A motion to quash the entire indictment or informa¬ 
tion ordinarily will be overruled where, after the defec¬ 
tive matter is rejected, it contains a valid and sufficient 
charge or one good count. 

A motion to quash going to the entire indictment, 
information, or affidavit will be overruled where, 
after the defective matter is rejected, it contains a 
valid and sufficient charge®^ or one good count,®®^ 


S., C.C.A.L*a., 64 P.2d 657, certiorari 
denied 54 S.Ct 100, 200 U.S. 677, 78 
L.£d. 584. 

4a Ill.—^People V. Brosnan, 198 N. 

B. 708, 361 111. 545. 

Kan.—State v. Gillen, 99 P.2d 832, 
151 Kan. 359—State v. Rogers, 52 
P.2d 1183, 142 Kan. 841, rehearing 
denied 54 P.2d 1211, 143 Kan. 278 
—State V. Clark, 266 P. 37, 125 
Kan. 791—State v. Bowser, 261 P. 
•346, 124 Kan. 556. 

Idich.—^People v. Butler, 256 N.W. 

465, 268 Mich. 408. 

N.J.—State V. Harris, 124 A. 602, 
100 N.J.Law 184, 1 N.J.Misc. 526. 
Tex.—^Brooks v. State, 161 S.W.2d 
1069, 144 Tex.Cr. 206—^Lamar v. 
State, 149 S.W.2d 89, 141 Tex.Cr. 
361. 

Duplicity and misjoinder of offenses 
see supra §§ 161-184. 

49. U.S.—Ginsberg v. U. S., C.C.A. 
Tex., 96 P.2d 433—Harris v. U. S., 

C. C.A.Ala., 8 F.2d 841. 

Ga.—York v. State, 156 S.B. 733, 42 
Ga.App. 453. 

Mo.—State v. Hampton, 172 S.W.2d 
1—State V. Lonon, 56 S.W.2d '382 
—State V. Albritton, 40 S.W.2d 676, 
328 Mo. 349. 

Ohio.—State v. Cala, App., 35 N.B.2d 
768. 

Tex.—Cooper v. State, 147 S.W. 273, 
66 Tex.Cr. 441. 

sa W.'Vk—State v. Shelton, 88 S.R 



51* Bl.i^Pee]d6 v. Pulliam, 185 N. 
R. 599» 352 111. 31&. 


Mich.—^People v. Rose, 2'56 N.W. 536, 
268 Mich. 529. 

31 CJ. p 781 note 42—26 C.J. p 807 
note 4*5. 

52. Ill.—People V. Poe, 26 N.R2d 
415, 304 IlLApp. 601. 

W.Va.—State v. Vaughan, 117 S.R 
127, 93 W.Va. 419. 

31 aJ. p 786 note 20. 

63. Ind.—Glover v. State, 10 N.R 
232, 109 Ind. 391. 

64. Tex.—^Urben v. State, 178 S.W. 
514, 77 Tex.Cr. 261. 

55- Mich.—^People v. Rose, 256 N.W. 
536, 368 Mich. 529. 

56. Mich.—^People v. Rose, supra. 

31 C.J. p 789 note 70. 

Saveraaiea instead of gnashing in. 
diotment 

Under express provisions of Code 
Cr.Proc. art 252, a misjoinder of two 
or more offenses charged in an in¬ 
dictment shall not be a cause for 
quashing or setting aside the indict¬ 
ment, but if the judge be of the 
opinion that there is such a defect, 
he may sever the indictment Into 
separate indictments, or into sepa¬ 
rate counts, as he shall deem prop¬ 
er.—State V. Jones, 146 So. 682, 176 
La. 723. 

57. Pla.—Long v. State, 28 So. 776, 
42 Pla. 509—Green v. State, 17 Pla. 
•669. 

68. Ill.—^People v. Jiras. 260 IlLApp. 
142, transferred, see 172 N.R 47, 
340 IlL 208. 

Joinder of parties see supra 39 r57- 
160. 
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69. Ill.—^People V. Jiras, supra. 

31 C.J. p 756 note 46. 

Where several dlsttiLot misdemeaiu- 
ors are severally oharged against 
the several defendants, indictment 
may be quashed—State v. Lonon, 19 
Ark. 677—State v. Nail, 19 Ark. 663. 
ea U.S.—Culjak v. U. S., C.C.A. 

Wash., 63 P.2d 564, 82 A.L.R. 480. 
31 C.J. p 756 notes 46, 47. 

6L U.S.—Culjak V. U. S., supra. 

62. U.S.—Ginsberg v. U. S.. C.C.A- 
Tex., 96 P.2d 433. 

S.C.—State V. McDowell, 23 S.C.L.. 
•846. 

63. Mich.—People v. Rose, 266 N.W. 
5’36, 268 Mich. 629—People v. Ing- 
ersoH, 222 N.W. 766, 246 Mich. 630- 

64. Ind.—Paulkner v. State, 141 N- 
R 514, 193 Ind. 663—^Zoborosky v. 
State, 102 N.R 835, 180 Ind. 187. 

31 aJ. p 812 note 79. 

Affidavit 

Ind.—Paulkner v. State, 141 N.B. 514, 
193 Ind. 663. 

Zndlotxnent oontatning mmeoessaxy 
aUegations prejudicial to aoonsed 
should not be subject to motion to 
quash, where the striking and actual 
deletion of the objectionable lan> 
guage would have remedied the evil 
complained of.—State v. Crlss, W.Va., 
23 S.B.2d 613. 

65. Pla.—^Rodriguez v. State, 125 So. 
363, 98 Pla. 1231—^Minger v. Slate, 
107 So. 416, 91 Pla. 79—Kirkland 
V. State, 97 So. 510, 86 Pla. 130— 
Kirkland v. State, 97 Sp. 502, &6 
Pla. 64* 
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the rule sometimes being carried to the extent of 
holding that a motion to quash is not the proper 
remedy under these conditions.®^ On the other 
hand, in some jurisdictions a particular part or 
count of an indictment or information may be 
quashed, as considered infra § 216, where the mo¬ 
tion is directed to the defective portion,®*^ and 
sometimes even on a general motion.®® 

§ 214. Hearing and Evidence on Motion 

a. In general 

b. Evidence 

a. In General 

In the absence of statute regulating the hearing of 
a motion to quash an Indictment or information, the 
general rules relating to the hearing of motions usually 
control. 

General rules governing the hearing of motions 
ordinarily control the hearing of motions to quash, 
set aside, or dismiss an indictment or information.®® 
In the absence of statutory directions, the course to 
he adopted by the prosecution in resisting a motion 
to quash must rest in the discretion of the prosecut¬ 


ing attorney.'^® The prosecution need not file a 
written admission or aenial of the motion the 
failure to plead does not admit the allegations of 
the motion.72 The matter of hearing arguments on 
a motion to quash an indictment rests solely within 
the discretion of the trial court.*^® 

Statutes prescribing the procedure on motions to 
quash or set aside must be complied with."^^ A pro¬ 
vision of the statutes postponing a hearing on the 
motion for a certain time after it is filed may be 
waived by the state, and accused cannot object to 
an immediate hearing.^^ 

On a motion to quash, the indictment should re¬ 
ceive a liberal construction,*^® and on a motion to 
dismiss an indictment for lack of competent legal 
evidence the entire indictment must be considered.^^ 
A motion to quash an indictment removed to a re¬ 
viewing court by certiorari for that purpose will not 
be given favorable consideration, unless the indict¬ 
ment on its face appears incapable of supporting a 
judgment of conviction.*^® 

Failure to request hearing of motion. The fail¬ 
ure of accused to call the trial court's attention to 


IIL—People V. Talbot, 163 N.E. 693, 
322 Ill. 416—People v. Newcom, 
149 N.E. 269, 318 Ill. 183. 

Ind.—Hantz v. State, 166 N.E. 439, 

92 Ind.App. 108, followed in Goebel 
V. State, 166 N.E. 446. 89 Ind.App. 
328, and Boston v. State, 166 N.E. 
448. 89 Ind.App. 683. Transfer de¬ 
nied In re Petition to Transfer 
Appeals, 174 N.E. 812, 202 Ind. 366. 

Ky.—Canter v. Commonwealth, 119 
S.W.2d 864, 274 Ky. 608. 
N.H.--State v. Shaheen, 123 A. 223, 
81 N.H. 194. 

N.J.—^Henderson v. State, Sup., 146 
A. 333. 

Tex.—^Lytle v. State, 96 S.W.2d 391, 
131 Tex.Cr. 27. 

Va.—Langrford v. Commonwealth, 
153 S.B. 821, 823, 164 Va. 879, cit¬ 
ing Corpus Jtirls. 

W.Va.—State v. Cantor, 116 S.B. 396, 

93 W.Va. 238. 

31 C.J. p 812 note 80. 

Affidavit 

Ind.—Barker v. State, 146 N.E. 746, 
195 Ind. 647—^Anderson v. State, 
146 N.E. 311, 195 Ind. 329. 

ee. Mo.—State v. Rector, 11 Mo. 28. 

37. Tex.—Plachy v. State, 289 S.W. 
979, 91 Tex.Cr. 405. 

31 C.J. p 812 note 83. 

38. Tenn.—Jones v. State, 6 

Humphr. 435. 

39. Ala.—Grace v. State, 116 So. 
761. 22 AJa.App. 360. 

Hearing of motions generally see the 
C.J.S. title Motions and Orders 9 
37, also 42 C.J. p 603 note 58 et 
seq. 


Sffeet of removal of cause to anoth¬ 
er court 

Where the supreme court, special 
term, granted defendants* motions 
for removal of trials from Schenec¬ 
tady county court to supreme court 
before the county court had an op¬ 
portunity to pass on defendants* mo¬ 
tions for dismissal of indictments, 
the county court was divested of ju¬ 
risdiction to act on the motions and 
would direct that an order be sub¬ 
mitted providing that a renewal of 
the motions could be made in the 
supreme court—People v. Friss, 29 
N.T.S.2d 603. 

70. Colo.—^People v. Clifford, 98 P. 
2d 272, 105 Colo. 316. 

Matters in pais 

Allegations of fact in a motion to 
quash indictments and informations 
charging criminal offenses on 
grounds that are predicated on mat¬ 
ters in pais may be traversed and 
appropriate proceedings had thereon. 
—State ex reL Hancock v. Love, 197 
So. 634, 143 Fla. 888. 

71. U.S.—Ginsberg v. U. CCA. 
Tex., 96 F.2d 433. 

Colo.—People v. Clifford, 98 P.2d 272, 

105 Colo. 816. 

31 C.J. p 812 note 86. 

72. U.S.—Ginsberg v. IJ. S., C.CA. 
Tex., 96 F.2d 433. 

Colo.—People v. Clifford, 98 P.2d 272, 

106 Colo. 316. 

78. Tex.—^Hickman v. State, 141 S. 
W. 97-3, 64 Tex.Cr. 161. 
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74. Okl.—Spivey v. State, 104 P.2d 
•263, 69 Okl.Cr. 397—State v. Bar¬ 
nett, 69 P.2d 77, 60 OklCr. 355— 
State V. Jackson, 48 P.2d 861, 57 
OklCr. 277—Thornton v. State, 293 
P. 583, 49 Okl.Cr. 380, rehearing 
denied 295 P. 803, 49 Okl.Cr. 380— 
Bames v. State, 286 P. 21, 46 OkL 
Cr. 449—Brown v. State, 254 P. 
113, 36 Okl.Cr. 293. 

31 C.J. p 812 note 86. 

XTotloe of takiiig testimony 
Taking evidence to Identify the 
transcript of evidence at the prelim¬ 
inary examination was not **tak£ng 
of evidence** within the meaning of 
Comp.St.1921 § 2598, requiring two 
days* notice.—^Doyle v. State, 281 P. 
166, 44 OkLCr. 393. 

75b Mo.—State v. Underwood, 76 
Mo. 630. 

•31 C.J. p 812 note 88. 

76. Fla.—^Kirkland v. State, 97 So. 
502, 86 Fla. 64—Smith y. State, 78 
So. 530, 75 Fla. 468. 

77. N.T.—People v. Napolitano, 7 N. 
Y.S.2d 810, 169 Misc. 352. 

Xt has never been the practice to 
segregate counts, and consider them 
as independent charges to be dis¬ 
posed of separately. The indictment 
stands or falls as an entirety.—^Peo¬ 
ple V. Napolitano, supra. 

78L N.J.—State v. Riggs, 106 A. 216, 
91 N.J.Law 456, error dismissed 
106 A, 467, 92 NJ.Law 575. 
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a motion to quash on file and to request a deci¬ 
sion thereon is a waiver of the motion^® 

Trial by court or jury, A motion to quash pre¬ 
sents an issue to be tried by the court.®® An in¬ 
quiry as to whether any legal testimony before the 
grand jury connected accused with the crime is not 
triable by a jury, but brings the proceedings of the 
grand jury before the presiding judge.®^ The suf¬ 
ficiency of evidence that an alteration was made aft¬ 
er the indictment was filed is to be determined by 
the court.®^ 

Issues. For the purpose of a motion to quash, the 
facts stated in an indictment or information as 
constituting the offense must be taken as true.®® 
A motion to quash does not involve the merits of 
the case,®^ and whether the prosecution will be able 
to prove all the allegations of the accusation is not 
material®® On a motion to quash an indictment for 
defects on its face, the court cannot anticipate what 
facts might be subsequently established during the 


trial of the case.®® A verified demurrer and trav¬ 
erse challenging the sufficiency of the motion ta 
quash does not admit pleaded conclusions therein 
but a demurrer to the state’s answer to a motion to 
quash the indictment admits the facts pleaded in the 
answer.®® By a motion to strike out, a motion to 
quash a legal question is presented which is to be 
determined from the allegations of the motion to 
quash.®® On a motion to quash a presentment on 
the ground that it was made without legal author¬ 
ity, the truth or falsity of the charges is not the 
subject of inquiry, but the only question for deter¬ 
mination is the legality of the grand jury’s action in 
making the presentment.®® 

A motion to quash an information on the ground 
that accused had not had or had not waived a pre¬ 
liminary examination raises a question of fact.®i 
Where the law does not authorize the exclusion of 
persons of a given class from service on the grand 
jury, the question whether there was a purposeful 
exclusion of such persons is a question of fact;®^ 


7&. Mich.—People v. Kowalek, 296, 
N.W. 856, 296 Mich. 714. 

80. Ala.—Grace v. State, 115 So. 

761, 22 Ala-App. 360. 

Saguefft that ootirt decide xuotioii 
Motions to Quash the indictment, 
because, as more than a year elapsed 
between the commission of the al¬ 
leged incest and the finding of thej 
indictment, the offense was pre-1 
scribed xuder Rev.St. § 986, as 

amended by Act 1898 No. 73, were 
properly tried at accused's request 
by the court without a Jury.—State 
V. SulUvan. 105 So. 631, 159 La. 589. 
Good faith 

In determining whether indictment 
charging the treasurer of corporate 
landlord with grand larceny for em¬ 
bezzling securities deposited by ten¬ 
ant with corporation would be dis¬ 
missed for lack of suflaclent evi¬ 
dence, whether or not treasurer re¬ 
tained the securities in good faith 
under the belief that the corpora¬ 
tion had the right to apply the se¬ 
curities against an alleged claim for 
damages against the owner was a 
Question for the trial court.—People 
V. KUnger, 1 N.Y.S.2d 449, 165 Misc. 
634. 

Whether accused voluutaxily and 
knowingly waived prellminaTy exanu 
ination was a question of fact for 
the trial court’s determination.— 
State V. Mason, 14 S.W.2d 611, 322 
Mo. 194. 

8L Ala,—Gore v. State, 114 So. 791, 
22 AlaApp. 136, certiorari denied 
Ex parte State ex reL Attorney 
General,. 114 So. 794, 217 Ala. 68. 
8S; Mo.—State v. Hathhom, -65 S.W. 
756, 165 ^o. 229. I 


83. U.S.—U. S. V. Sloat. D.C.N.J., 56 
P.2d 434—U. S. V. National Retail 
Lumber Dealers Ass’n, D.C.C 0 I 0 ., 
40 P.Supp. 448—U. S. V. Brown, D. 
C.N.T., 5 P.Supp. '81, affirmed, C.C. 
A., 79 P.2d •321, certiorari denied 
McCarthy v. U. S., 66 S.Ct 309, 
296 U.S. 650, 80 L.Ed. 462. 

Ind.—Stephenson v. State, 179 N.B. 
633, 205 Ind. 141, error dismissed 
186 N.E. 293, 205 Ind. 141. 

31 O.J. p 813 note 92. 

Motion does not test truth of allega- 
tiou 

U.S.—U. S, V. Skidmore, C.aA.111., 
123 P.2d 604. 

Bate of offense as alleged in the 
indictment must be taken as true 
in determining the sufficiency of the 
indictment on a motion to quash.— 
People V. Anderson, 174 N.B. 391, 
342 Ill. 290. 

Matter unknowu to grand Jury 
I Allegation that the place of pos- 
j session of liquor was not more spe¬ 
cifically known to the grand Jury is 
presumed true, in the absence of 
contrary showing, and testimony on 
the trial did not show that the state¬ 
ment that the place was unknown 
to the grand Jury was untrue, it not 
appearing that the same evidence 
was before the grand Jury.—Swaf¬ 
ford V. U. S., C.C.A.Okl., 25 P.2d 581. 

84. Motion, to dismiss for lack of 
evidence does not involve the merits. 
—People V. Mangan, 262 N.T.S, 44, 
144 Misc. 783. 

85. U.S.—^U. S. V. Nationca Retail 
Lumber Dealers Ass’n, D.CColo., 
40 P.Supp. 448. 
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Pa.—Commonwealth v. Zawltz, 20 
WashCo. 118. 

8& La—State v. Young, 115 So. 407, 
165 La 120. 

87. Colo.—People v. Clifford, 98 P. 

2d 272, 106 Colo. 316. 

Traverse as ouaing deficiencies in. 
motion to quash 

Deficiencies in accused’s motion to 
quash information, charging bribery 
and attempted bribery of legislator, 
because of insufficient allegations 
that the information was based ou 
evidence involuntarily given by him 
before the grand Jury, without being 
informed that he was suspected of 
the offense charged, were not cured 
by a statement in the district at¬ 
torney’s verified traverse that sever¬ 
al witnesses testified respecting the 
employment of accused in connec¬ 
tion with legislation affecting liquor 
dealers and that the Jury subpoenaed 
him to inquire concerning the ex¬ 
tent of such employment as the re¬ 
sult of such testimony, since such 
statement did not admit that the 
grand Jury were aiming at accused 
In the investigation or called him 
before it solely to secure evidence 
on which to indict him.—^People v. 
Clifford, supra. 

8a Md.—Hollars v. GUte, 93 A. 970, 
125 Md. 367. 

89. U.S.—U. S. V. Johnson, C.C.A. 
IlL, 123 P.2d 111. 

9a N.Y.—In re Punston, 282 N.Y.S. 
81, 133 Misc. 620. 

91. Utah.—State v. Freeman, 71 P. 
2d 196, 93 Utah 125. 

90. U.S.—Mamaux v. U. S., CC.A 
Ohio, 264 F. 816. 
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and in determining whether an indictment for grand 
larceny should be dismissed for lack of sufficient ev¬ 
idence before the grand jury, whether accused’s 
claim of setoff was an honest one presents a fact 
question.^® Contentions made on a motion to quash 
will be overruled where they are moot questions.^^ 

Detennination of questions on trial of cause. 
IVhere the questions raised by a motion to quash 
* can be considered properly and more definitely at 
the trial, the motion should be overruled.^^ Where 
many questions of fact are involved in a motion to 
quash, it may be denied in order that such questions 
might be determined after full trial.^® Questions 
of fact which cannot be determined on the motion 
will be postponed for determination at the trial.^^ 

Presence of accused. It has been held that ac¬ 


cused need not be present on the argument of a mo¬ 
tion to quash made in his behalf but there is 
also authority for the view that the motion cannot 
be heard in his absence, he being a fugitive.^^ 

b. Evidezice 

(1) In general 

(2) Use of affidavits 

(1) In General 

On a motion to quash an Indictment or Information, 
the accused must prove by distinct evidence the grounds 
alleged for setting aside the accusation. 

The grounds assigned for quashing an indictment 
or information, if not established by the record, 
must be sustained by distinct evidence introduced 
or offered by accused.^ Accused is entitled to in- 


93 . N-T.—^People v. Klinger, 1 N.T. 

S. 2d 449, 165 Misc. 634. 

94. WhetlLer regnlatlonfl Issued 1)7 
piice administrator were valid was 
a “moot Question** where on a mo¬ 
tion to Quash the indictment the 
court had not been presented with 
an issue as to the validity of any 
regulation.—^U. -S. v. Slobodkln, D.O. 
Mass., 48 F.Supp. 913. 

95. U.S.—^U. S. V. Feinberg, D.C.N. 

T. , 50 F.Supp. 976, affirmed, C.C.A., 
140 F.2d 592, certiorari denied 64 

S. Ct. 948—U. S. V. Frankfeld, D.C. 
D.C., 88 F.Supp. 1018. 

96 L ir.S.—U. S. V. Myatt, D.C.N.C.. 
264 F. 442. 

97. U.S.—U. S. V. Torsaner, D.C.N. 

T. , 20 F.Supp. 902. 

98. Ind.—^Epps v. State, 1 K.R 491, 
102 Ind. 539. 

31 C.J. p 812 note 90. 

99. La.—State v. Marlon, 15 La.Ann. 
495. 

1. U.S.—IT. S. V. Johnson, C.C.A.I11., 
123 F.2d 111—U. S. V. Perlstein, C. 
C.A.N.J., 120 F.2d 276—Cox v. 
Vaught, C.C.A.OkL, 52 P.2d 562— 

U. S. V. Procter & Gamble Co., D. 
C.Mas8., 47 F.Supp. 676. 

Colo.—People v. Cliftord, 98 P.2d 272, 
276, 105 Colo. <316, citing Corpus 
Juxls. 

Kan.—State v. Robinson, 263 P. 1081, 
12*5 Kan. 365. 

Ky.—Williams v. Commonwealth, 71 
S.W.2d 626, 254 Ky. 277—Hill v. 
Commonwealth, 23 S.W.2d 930, 2’32 
Ky. 453. 

La.—State v. Pierre, 3 So.'2d 895, 897, 
198 Lia. 619, citing Corpus Juris, 
and certiorari denied Pierre v. 
State of Liouisiana, 62 •S.Ct. 186, 
314 U.S. 676, 86 L.Ed. 541. 

Miss.—Smith V. State, 128 So. 891, 
158 Miss. 355. 

Mo.—State v. DoneU, 18 S.W.'2d 53- 
State V. Bowman, 12 S.W.2d 51. 
N.C.—State v. Lancaster, 187 S.B. 
■802, 210 N.C. 684. 


Pa.—Commonwealth v. Scott, 135 A. 
225, 287 Pa. 392, reversing 8-8 Pa. 
Super. 68—Commonwealth v. 
Boyle, 165 A. 521, 108 Pa.Super. 
598. 

Tex.—Compere v. State, 295 S.W. 
614, 107 Tex.Cr. 96—Lamb v. State, 
•265 S.W. 1035, 98 Tex.Cr. 358. 

Va.—Clark v. Commonwealth, 189 S. 

E. 14‘3, 167 Va. 472. 

31 C.J. p 813 note 3. 

Motioii to Quash ludictmeat must 
be verified either by facts of record, 
admissions of government, or affida¬ 
vits as to alleged irregularities. 

U.S.—U. S. V, Perlstein, C.C.AN.J., 
120 P,-2d 276. 

KJ.—State V. Simon, 174 A. 867, 113 
N.J.Law 321. affirmed 178 A. 728, 
115 N.J.Law 207. 

Court should not speculate with 
reference to claims and contentions 
in moving papers in determining 
whether indictment should be dis¬ 
missed for lack of sufficient evi¬ 
dence.—^People V. Klinger, 1 N.T.S. 
2d 449, 165 Misc. 634. 

Particular grounds 

(1) Absence of preliminary hear¬ 
ing or accused not legally commit¬ 
ted. 

■CaL—^People v. Hinshaw, 227 P. 156, 
194 Cal. 1—People v. Thomas, 118 
P.2d 706, 45 Oal.App.2d 128. 

Mo.—State v. Pippey, 71 S.W.*2d 719, 
335 Mo, 121—State v. Neely. 56 S. 
W.*2d 64. 

Utah.—State v. Jameson, 134 P.2d 
173. 

31 C.J. p SU note 8 [b] (8), (9). 

(2) Irregularities in composition 
and organization of grand jury. 

U.S.—U. S. V. Skidmore, C.C.A.I11., 

123 P.2d 604—^U. S. V. Perlstein, C. 
C.A.N.J., 120 P.2d 276. 

Iowa.—State v. Twine, 233 N.W. 476, 
211 Iowa 450. 

La.—State v. Pierre, 3 So.2d 895, 198 
Law 619, certiorari denied Pierre v. 
State of Louisiana, 62 S.Ct. 186, 
314 U.S. 676, 86 L.Ed. 54L 
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S.C.—State V. Johnson, 145 S.E. 194, 
147 S.C. 325. 

Tex.—Williams v. State, Cr., 174 S. 
W.2d 261. 

31 C.J. p *813 note 3 [b] (1), (2). 

(3) Discrimination in selection of 
grand jury.—Carrasco v. State, 95 S. 
W.2d 433, 130 Tex.Cr. 659—Brown 

V. State. 94 S.W.2d 449. 130 Tex.Cr. 
319—Mitchell v. State. 288 S.W. 224, 
105 Tex.Cr. 297—31 C.J. p 813 note 
3 [b] (4). (5). 

(4) Incompetency or insufficiency 
of evidence to support accusation. 
U.S.—Lee v. U. S., C.C.AGa, 91 F.2d 

326. certiorari denied 58 S.Ct. 263, 
302 U.S. 74o, 82 L.Bd. 576—U. S. 

V. Siebrecht, D.C.N.Y., 44 P.2d 824. 
Colo.—People v. Clifford, 98 P;2d 272, 
106 Colo. 316. 

Ill.—^People V. Blumenfeld, 183 N.E. 
815, 351 IlL 87. 

Mo.—State v. Bartley, 84 S.W.2d 637, 
337 Mo. 229. 

31 C.J. p 818 note t [b] (6). 

(5) Charge to grand jury as pro¬ 
ductive of bias and prejudice in 
minds of grand jurora—State v. Bl- 
lenstein, 2 A.2d 454, 121 N.J.Law 
304. 

(6) Other grounds see 31 CIJ. p 813 
note 3 [b]. 

Hnfling that testhnoiiy of person 
before grand Jury was ‘Qnvoluntaxy** 
must rest on something which, time, 
place, circumstances, or individuals 
considered, would be equivalent to 
some measure of compulsion.—Rog¬ 
ers V. People, 94 P.2d 463, 104 Colo. 
594. 

Beasons for attacking penal stat¬ 
ute because of alleged insufiloienoy 
of title were disregarded by court of 
general sessions on motion to quash 
indictment, where no argument was 
addressed to those points, they were 
not mentioned in defendants* brief, 
and no defect of title was pointed 
out or relied on.—State v. Tabasso 
Homes, DeL, 28 A.2d 248. 

Bvidenco offered at trial 
In prosecution for robbery, evi- 
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troduce such evidence if his motion is sufficient in 
law2 and he has the burden of proof,^ although in 
jurisdictions in which, on a motion to quash, the 
infirmity relied on must appear on the face of the 
accusation, as considered supra § 203, extraneous 
evidence cannot be resorted to for the purpose of 
establishing such infirmity.^ In some jurisdictions 
a motion to dismiss an indictment for lack of evi¬ 
dence should be decided on the minutes of the grand 
jury.5 

Presumptions. On a motion to quash, dismiss, or 


set aside an indictment or information, various pre¬ 
sumptions have been indulged.® It will be presumed, 
in the absence of a contrary showing, that an in¬ 
formation was founded on the commitment as made 
hy the examining magistrate,^ and that the evi¬ 
dence on which the commitment is predicated was 
in all respects sufficient to justify the magistrate 
in making the order.® In addition, it will be pre¬ 
sumed, until there is satisfactory proof to the con¬ 
trary, that an indictment is based on legal and suffi¬ 
cient evidence.® 


dence offered after Jury was sworn 
and trial begrun that two offenses had 
been committed was offered too late 
to affect rulingrs of court prior to tri¬ 
al denying- motion to quash and plea 
in abatement on grounds that amend¬ 
ment substituted different offense 
and deprived accused of preliminary 
examination—State v. Plppey, 71 S. 
W:2d 719. 335 Mo. 12L 
Agreed statemeiLl; 

The motion may be heard, where 
there is no conflict, on an agreed 
statement of facts.—U. S. v. Tail- 
man, C.C.N.T., 23 F.Oas.No.16,4'29, 10 
Blatchf. 21. 

Baiikraptoy records, althougli not 
offered in eivldeaoe^ may properly be 
considered on motion to quash in¬ 
dictment for concealing assets from 
trustee.—^U. 5. v. Lsmch, D.CLa., 11 
P.2d 298. 

2. U,S.—U. S. V. Johnson, C.C.A.I11., 
123 F,2d 111. 

Ark.—Haraway v. State, 153 S.W.2d 
161, 203 Ark. 845. 

OkL—EsUll V. State, *277 P. 256, 43 
Okl.Cr. 99. 

31 CJ. p 314 note 4. 

3>isorixnination in selectioiL of 
grand Jury because of race or color. 
—^Haraway v. State, 153 S.W.2d 161, 
202 Ark. 345. 

Preliminary eKamination 
Accused may dispute recitals in 
the information and magistrate’s 
record as to having or waiving a pre¬ 
liminary hearing.—State v. Freeman, 
71 P.2d 196, 93 Utah 125. 

Where ground alleged did not con. 
stltate reason for gnashing indict¬ 
ment, refusal to examine witnesses 
was not error.—^Davis v. State, 280 
S.W. 636, 170 Ark. 602. 

3. TJ.S.—Gridley v. U. S., CCA. 
Mich., 44 F.2d 716, certiorari de¬ 
nied 31 S.Ct. 351, 383 U.S. 827, 75 
LuEd. 1441—U. S. v. Uynch, D.C. 
JLa., 11 F.2d 298. 

Miss.—Price v. State. 120 So. 751, 
152 Miss. 635. 

31 C.J. p 814 note 5. 

Altaxatton of Indiotment after re¬ 
turn 

Tex,—^Lamb v. StaAe, 265 S.W. 1035, 
98 Tex.gr. 158. 


Absence of preliminary examination 
OkL—Sheller v. State, 53 P.2d 105, 
58 OklCr. 204—Evinger v. State, 
45 P.2d 552, 57 OkLCr. 63—Neff v. 
State, 264 P. 649, 39 Okl.Cr. 133— 
Boyer v. State, 246 P. 1111, 34 Okl. 
Cr. 428—Browning v. State, 239 P. 
272, ‘31 OkLCr. 373. 

Zncompetenoy or insnfflcieney of evi- 
d^sice 

(1) In general. 

Ala—Franklin v. State. 171 So. 246. 
233 Ala. 203—Gore v. State, 114 
So. 791, 22 Ala.App. 136, certiorari 
denied Ex parte State ex rel. At¬ 
torney General, 114 So. 794, 217 
Ala. 68—Hill V. State, 101 So. 298. 
20 Ala.App. 197. 

N.T.—People v. Klinger, 1 N.Y.S.2d 
449, 165 Misc. 634—^People v. Kep- 
pler, 25 N.T.S.2d 804. 

(2) Examination of accused. 

Cal.—People v. Clifford, 98 P.2d 272, 

105 Colo. 316. 

Ga.—Cowart v. State, 179 S.B. 823, 
51 Ga.App. 199, transferred, see 170 
S.E. 253. 177 Ga. 377. 

Pailure of reguixed number of 
grand Jurors to ooncnr in finding.— 
Temple v. State, 145 So. 749, 165 
Miss. 798. 

Xrxegulazities in composition or or¬ 
ganisation of grand Jury 
U.S.—U. S. V, Johnson, Ill.. 63 S.Ct. 
1233, reversing, C.C.A., 123 P.2d 
111, certiorari granted 62 S.Ct. 626, 
316 U.S. 790, 86 L.Ed. 1193, rear- 
gument granted 62 S.Ct. 1104, 86 Li. 
Ed. 1778—U. S. V. Goldman, U.C. 
Pa., 56 P.2d 626. 

La.—State v. Pierre, 3 So.2d 896, 198 
La. 619, certiorari dented Pierre v. 
State of Louisiana, 62 S.Ct. 186, 
314 U.S. 676, 86 L.Ed. 541. 

Tex.—^Biggins v. State, 3 S.W,2a 816, 
109 Tex.Cr. 218. 

31 C.J. p 814 noie 5 [a]. 

Zdsoximlnatlon in selection of 
grand Jury because of race or color. 
Ala.—Norris v. State, 166 So. 556, 
229 Ala., 226, certiorari granted 
Norris v. State of Alabama, 55 S. 
Ct. 345, 293 U.S. 562, 79 L.Ed. 
655, reversed on other grounds 65, 
S.Ct. 679, 294 U.S. 687, 79 L.Bd.1 
1074. 

IlL—People V. Price, 20 NJB.2d 61, 

1212 


371 Ill. 137, certiorari denied Price 
V. People of State of Illinois, 60 

S. Ct 94. 308 U.S. 551, 84 L.Ed. 463. 
La.—State v. Pierre, 180 So. 680, 189 

La. 764, certiorari granted Pierre 
V. State of Louisiana, 59 S.Ct. 100, 
305 U.S. 586, 83 L.Ed. 370, reversed 
on other grounds 59 S.Ct. 536, 306 
U.S. 354, 83 L.Ed. 757. 

Tex.—Hill V. State, 167 S.W.2d 369, 
certiorari granted Hill v. State of 
Texas, 62 S.Ct. 1048, 316 U.S. 655, 
86 L.Ed. 1735, reversed on other 
grounds 62 S.Ct. 1169, 316 U.S. 
400, 86 L.Ed. 1559—Lugo v. State, 
124 S.W.2d 344, 136 Tex.Cr. 226— 
Wilbom V. State, 12 S.W.2d 678, 
111 Tex.Cr. 299—Briscoe v. State, 
293 S.W. 573, 106 Tex.Cr. 478. 

4. Tenn.—^Raine v. State, 226 S.W- 
189, 143 Tenn. 168. 

5. N.T.—^People v. Mang^an, 252 N. 

T. S. 44, 140 Misc. 788. 

Inspection of grand Jury minutes see 

Criminal Law § 956. 

Practice of district attorney, in 
submitting grand Jury minutes to 
court for examinatioxi, should be 
adopted only where case is doubtful 
and there is no objection to the read¬ 
ing of the minutes by the court as 
an aid to its conscience in passing 
on application.—^People v. Klinger, I 
N.T.S.2d 449, 166 Misc. 634—People 
V. Mitchell, 261 N.T.S. 716. 140 Misc. 
869. 

g. U.S.—U. S. V. Krupnick, D.C.N.J., 
51 F.Supp. 982. 

Presumption as to proceedings and 
organization of grand Jury see su¬ 
pra § 207 f. 

Orand Jury is presumed to proceed, 
according to law and surmise, sus¬ 
picion, and belief are not sufficient 
bases for negativing the action of 
the grand Jury.—^U. S. v. Krupnick, 
supra. 

7m CaL—^People v. Gordon, 110 P. 

469, 13 CaLApp. 678. 

9m Cal.—^People v. Sacramento 

Butchers’ Protective Assoc., 107 P. 
712, 12 Cal.App. 471—Western Meat 
Co. V. Sacramento County Super. 
Ct., 99 P. 976. 9 CaLApp. 688. 

9. U.S.—U. S. V. Raho, U.C.Pa., 
F.Supp. 660. 
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Admissibility of evidence. On a motion to quash 
an indictment or information, evidence which is 
competent, relevant, and material is admissible, 
but evidence which is incompetent, irrelevant, or 
immaterial will be excluded.il Accused will not be 
permitted to introduce evidence contradicting the 
allegations of the indictment unless by the consent 
of the prosecuting attorney ;12 but on motion to 
quash an indictment for a misdemeanor, showing 
the date of the offense, but not the date of the find¬ 
ing, the order of court, showing the date of the 
return of the indictment, may be read in rebuttal 
of the claim of limitations, apparent on the face of 
the record.i^ A motion to quash an indictment 
charging several persons with crime, on the ground 
that the offense is not joint, and that each person 
accused is entitled to a separate trial, must be made 
on the face of the indictment, and not on the evi¬ 
dence.!^ Parol evidence is inadmissible to show 
that direct and positive allegations of the complaint 
on which the warrant of arrest was issued were in 
reality made on information and belief ;15 and, on 


a motion to quash an information in legal form and 
verified as true in positive terms, no issue can be 
made as to the knowledge or want of knowledge of 
the facts charged on the part of the person who 
verified the information.!® 

Where the statute provides that an indictment 
must be set aside when it appears by the testimony 
of the foreman or secretary of the grand jury that 
the names of the witnesses examined before the 
grand jury are not inserted at the foot of the in¬ 
dictment, or indorsed thereon, accused cannot ex¬ 
amine the records of the grand jury or prove his 
contention that the names of witnesses appearing 
against him were not indorsed on the indictment by 
the reporter of the testimony.!"^ 

Testimony of grand jurors and witnesses, etc,, be¬ 
fore grand jury. According to some authorities, 
the testimony of grand jurors is competent, at least 
for certain purposes.!® Thus it has been held that 
a grand juror may be required to testify in support 
of a motion to set aside the indictment as to whether 


K.T.—^People V. Bpstean, 170 N.T.S. 
68, 102 Mlsc. 476, 36 N.T.Cr. 266, 
appeal dismissed 179 N.T.S. 941, 
190 App.Div. 899. 

la Ala.—^Millhouse v. State, 168 So. 
665, 232 Ala. 567. 

Bvideuoe sliowiasr discrluatnatloxi. in 
s^ectioxL of grand Jnxy 

(1) On a motion to quash an in¬ 
dictment against a negro for mur¬ 
der, refusal to permit accused's at¬ 
torney to question the Jury commis¬ 
sioner as to whether negroes had 
been systematically excluded from 
the grand Jury, whether additional 
names had been placed in the box 
prior to the drawing of the particu¬ 
lar grand Jury, whether such negroes 
were not selected as colorable com¬ 
pliance with law, and whether there 
were not less than ten negroes so 
selected, was reversible error.—^Mill- 
house V. State, supra. 

(2) On a motion to quash the In¬ 
dictment on the ground of systematic 
exclusion of negroes from Jury duty, 
sustaining an objection to a ques¬ 
tion to the witness as to whether 
negroes had been "drawn and served,” 
since the names of negroes had been 
put in the Jury box, was not error, 
where another witness had testified 
that no negroes had served and such 
fact was not disputed, and in view of 
the question being in the conjunc¬ 
tive and the negative of one fact 
not negativing the other.—Collins v. 
State, 174 So. 296, 234 Ala. 197. 

11. N.J.—State V. Donovan, 31 A.2d 
221. 180 N.J.Law 42. 

31 C.J. p 814 note 6. j ‘ - 

Bvldence held inadmissible 

(1) On a motion to quash an in¬ 


dictment, testimony of one who was 
solicitor when the indictment was 
found that he did not remember ever 
finding an indictment without evi¬ 
dence was inadmissible, as beyond 
the issues and having no tendency 
to show that the grrand Jury had evi¬ 
dence before it authorizing the in¬ 
dictment.—Hill V. State, 101 So. 298. 
20 Ala.App. 197. 

(2) What transpired before a mag¬ 
istrate on the preliminary hearing 
is not a pertinent consideration on a 
motion to dismiss an indictment as 
being unsupported by legal evidence, 
where such matters are not adduced 
before the grand Jury.—People v. 
Peary, 293 N.T.S. 50, 249 App.Div. 
851, reversing 291 N.T.S. 863. 161 
Misc. 30. 

(3) In a murder prosecution, the 
court did not err, on accused's mo¬ 
tion to quash an information because 
he had been denied a preliminary 
hearing, in admitting affidavits of 
a magistrate, county attorney, and 
stenographer to show that accused 
was accorded a proper preliminary 
hearing, no prejudice resulting to 
accused thereby,—State v. Cano, 228 
P. 563, 64 Utah 87. 

(4) Other cases see 81 O.J. p 814 
note 6 [a]. 

Nol pressed first indictment could 
not be oouildered in connection with 
the second on a motion to quash the 
second indictment for duplicity.— 
State V. Wells, 161 S.B. 177, 162 S. 
C. 509. 

Records of anothar court 

On a motion to quash an indict- 
l ment for fornication and bastardy, 
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the court cannot consider the records 
of another court showing that ac¬ 
cused pleaded guilty to a charge of 
adultery with the same prosecutrix, 
unless there is proof or admission 
that the offenses were identicaL— 
Commonwealth v. Jury, 5 Pa.Dist. & 
Co. 19, 37 Tork Deg.Rec. 172. 

12. N.T.—^People v. Clews, 57 How. 
Pr. 245. 

13. W.Va.—State v. Angus, 74 S.E. 
998, 70 W.Va. 772. 

14. N.C.—State v. Holder, 69 S.R 
66, 53 N.C. 606. 

15. Ariz.—Turley v. State, 59 P.2d 
312, 48 Ariz. 61. 

16. Okl.—^Moss V. State, 111 P. 950, 
4 OkLCr. 247. 

17. Cal.—^Bx parte Gere, 221 P. 689, 
64 CaLApp. 418. 

18. Ala.—Gore v. State, 114 So. 791, 
22 Ala.App. 136, certiorari denied 
Ex parte State ex reL Attorney 
Genersd, 114 So. 794, 217 Ala. 68. 

Secrecy of grand Jury proceedings 
see Grand Juries S 43. 

Xn Fsnnsylvania 

(1) An indictment regularly found 
and returned may not be impeached 
by the testimony of the grand Ju¬ 
rors who found the bill.—Zeigler v. 
Commonwealth, 14 A. 237—Common¬ 
wealth V. Klee, 12 Pa.Dist. & Co. 203. 

(2) On a motion to quash, the 
court of quarter sessions may con¬ 
sider the testimony of grand Jurors 
as to matters which occurred before 
them, and as to the evidence which 
was submitted to them bearing on 
the case.—Commonwealth v. Ross. 
58 Pa.Super. 412. 
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or not a ballot was taken showing the concurrence 
of the necessary number of grand jurors to find 
a true bill,^^ and to show that there w’as no legal 
evidence before the gprand jury but he cannot be 
required to testify how any member of the grand 
jury voted, or as to the opinion expressed by any of 
them on any question before them .21 

Accused may not call and examine the ’witnesses 
who testified before the grand jury to prove that 
their testimony before that body was insufficient to 
warrant the return of a true bill;®* but it has been 
held that for the purpose of proving that there was 
no legal evidence before the grand jury it is proper 
to permit the examination of ’witnesses testifying 
before them in the inquiry .23 The transcribed notes 


of the stenographer of the prosecuting attorney may 
not be introduced to show that an indictment vras 
found without evidence where the stenographer does 
not act in an official capacity,24 although the sten¬ 
ographer may testify as to whether the grand jury 
examined witnesses and whether the witnesses tes¬ 
tified as to the commission of the crime and ac¬ 
cused's connection with it.25 

Sufficiency of evidence. In various cases on a 
motion to quash an indictment or information the 
evidence has been held sufficient23 or insufficient,27 
as in cases where it is alleged that there has been 
discrimination in the selection of the grand jury 
on account of race or color,28 or that the evidence 
on which the accusation was based was incompetent 


19- N.J.—state V. Donovan, 30 A.2d 
421, 129 N.JLaw 478. 

31 C.J. p 814 note 13. 

90. Ala.—Gore v. State, 114 So. 
791, 22 Ala.App. 136, certiorari de¬ 
nied Ex parte State ex re! At¬ 
torney General, 114 So. 794, ^17 
Ala. 68. 

N.J.—State V. Donovan, 30 A.2d 421, 
129 N.J.Law 478. 

OkL—Estni V. State, 277 P. 256, 43 
Okl.Cr. 99. 

21. OkL—Elder v. State, 114 P. 752. 
5 OkLCr. 693—^Eubanks v. State, 
114 P. 743, 5 OkLCr. 325. 

.22. Pa.—Commonwealth v. Vancel, 
99 Pa.Super. 40—Commonwealth v. 1 
Morris, 91 Pa.Super. 671—Com¬ 
monwealth T. Steel, 49 DauphCo. 
426. 

23. Ala.—Gore v. State, 114 So. 791, 
22 AIa.App. 136, certiorari denied 
Ex parte State ex reL Attorney 
General, 114 So. 794, 217 Ala. 68. 

Okl.—EsUll V. State, 277 P. 256, 43 
OkLCr, 99. 

24. Ala—Gore v. State, 114 So. 791, 
22 AlaApp. 136, certiorari denied 
Ex parte State ex reL Attorney 
General, 114 So. 794, 217 Ala 68. 

25. Ala—Gore v. State, 114 So. 791, 
22 AlaApp. 136, certiorari denied 
Ex parte State ex reL Attorney 
General, 114 So. 794, 217 Ala 68. 

XTse of notes to reAresh memoxy 

(1) For the purpose of testifyingr 
as to whether the srrand jury ex¬ 
amined the witnesses and whether 
the witnesses testified as to the com¬ 
mission of the crime and accused's 
connection with it, the stenogrraphic 
notes may be used by the stenogrra- 
pher to refresh his memory.—Gore 
V. State, supra 

(2) Steno^rraphic notes may not be 
used for the purpose of establishing: 
the sufficiency of the evidence.—^Ex 
parte State ex rel. Attorney General, 
114 So. 794, 217 Ala 68, denying: cer¬ 
tiorari Gore V. State, 114 So. 791, 22 
AlaApp. 136. 


26. Ala—^Moore v. State, 140 So. 
175, 25 AlaApp. 26. 

Mo.—State v. Layton, 68 S.TV.2d 454, 
332 Mo. 216. 

31 C.J. p 813 note 3 [bi. 

Absence of preliminary prooeedingrs 
Cat—People v. Miller, 11 P.2d 884, 
123 CaLApp. 499. 

Waiver of prellTnlnary examination 

(1) Evidence showed that accused 
waived preliminary examination.*— 
State V. Mason, 14 S.W.2d 611, 322 
Mo. 194. 

(2) ‘Where transcript of docket by 
a city Judgre recited that accused 
waived a preliminary hearing: and no 
evidence contradicted the waiver, the 
district court's denial of a motion 
before trial to quash the indictment 
for lack of a preliminary hearing or 
waiver thereof was proper.—State v. 
Freeman. 71 P.2d 196, 93 Utah 126. 

27. Miss.—Price v. State, 120 So. 
751, 152 Miss. 625. 

Tex.—Goldman v. State, 95 S.W.2d 
423, ISO Tex.Cr. 471. 

31 C.J. p 813 note 3 Ee]. 

Ckmcarxenee of required number of 
grrand Jnxors 

Miss.—Temple v. State, 145 So. 749, 
165 Miss. 798. 

2a U.S.—Hill V. State of Texas, 62 
S.Ct 1159, 316 U.S. 400, 86 I/.Ed. 
1559, reversing: Hill v. State, 167 
S.W.2d 369, 144 Tex.Cr. 415, cer-! 
tiorari granted Hill v. State of 
Texas, 62 S.Ct. 1048, 316 U.S. 655, 
86 L.Ed. 1736—•’White v. State of 
Texas, 60 aCt. 706, 309 U.S. 631, 
84 L.Ed. 989, reversing: 128 S.*W. 
2d 51, 139 Tex.Cr. 660, certiorari! 
denied 60 S.Ct. 170, 808 U.S. 608, 
84 L.Ed. 508, vacated 60 S.Ct. 706, 
309 U.S. 631, 84 KEd. 989. and 
rehearing: denied 60 S.Ct 1032, 310 

U. S. 630. 84 L.Bd. 1342. mandate 
conformed to White v. State, 141 
S.W.2d 961, 139 Tex.Cr. 660—^Pierre 

V. State of Louisiana, 59 S.Ct 536, 
306 U.S. 364, 83 L.Ed. 767, re¬ 
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versing State v. Pierre, 180 So. 
630, 189 La. 764, certiorari grant¬ 
ed Pierre v. State of Louisiana, 
69 S.Ct. 100, 306 U.S. 686, 83 L. 
Ed. 370. 

Ala.—^Millhouse v. State, 177 So. 566, 
235 Ala. 85—^Vaughn v. State, 177 
So. 553, 235 Ala. 80. 

IlL—People V. Price, 20 N.E.2d 61, 
371 HL 137, certiorari denied Price 
V. People of State of Illinois, 60 
S.Ct. 94, 808 U.S. 651. 84 L.Ed. 463. 
La.—State v. Pierre, 3 So.2d 895, 
198 La. 619, certiorari denied 
Pierre v. State of Louisiana, 62 
S.Ct. 186, 3X4 U.S. 676. 86 L.Bd. 
541. 

Tex.—^Klng v. State, 162 S.W.2d 842, 
143 Tex.Cr. 27—^Murphy v. State, 
141 S.W.2d 634, 139 Tex.Cr. 662— 
Lugo V. State, 124 S.W.2d 344, 136 
Tex.Cr. 226—^Ryan v. State, 123 S. 
■W.2d 659, 136 Tex.Cr. 140, followed 
in Hines v. State, 123 S.W.2d 660, 
136 Tex.Cr. 94, certiorari denied 
and appeal dismissed Hines v. 
State of Texas, 59 S.Ct. 828, 307 
U.S. 609, 83 L.Ed. 1493. Brown v. 
State, 123 S.W.2d 661, 136 Tex.Cr. 
60, certiorari denied and appeal dis¬ 
missed 59 S.Ct 829, 807 U.S. 609, 
83 L.Ed. 1493, and Hunter v. State, 
123 S.W.2d 661, 136 Tex.Cr. 95, cer¬ 
tiorari denied and appeal dismissed 
69 S.Ct. 829, 307 U.S. 609, 83 L.Ed. 
1493, certiorari denied and appeal 
dismissed Hyan v. State of Texas, 
59 S.Ct. 828, 307 U.S. 609, 83 L.Bd. 
1493—Pena v. State, 24 S.W.2d 396, 
114 Tex.Cr. 16, reheard 29 S.W.2d 
785, 114 Tex.Cr. 29—^Briscoe v. 

State, 293 S.W. 673, 106 Tex.Cr. 
478. 

31 C.J. p 813 note 3 [e] (1). 
Discrimination in selection of grand 
Jury as ground for motion to quash 
see supra § 207 d. 

That no negrroes had served on 
grand Jury for many years did not 
warrant an Inference of discrimina¬ 
tion.—Mitchell V. State, 288 S.W. 224, 
105 Tex.Cr. 297. 
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or insufl&cient.29 

(2) Use of Affidavits 

A motion to quash an indictment or Information 
usually may be heard on affidavits. 

The evidence relied on to show matters not es¬ 
tablished by the record in support of the motion to 
quash must be other than the affidavit of verifica¬ 
tion of the motion.^® However, the motion may be 
heard on affidavits,at least where accused has 
not taken the proper steps to procure the presence 
of a witness or to have his testimony taken by depo¬ 
sition, although in some jurisdictions a motion to 


dismiss an indictment for want of evidence before 
the grand jury should be decided on the grand jury 
minutes without the aid of supporting affidavits.®^ 
Material allegations of the indictment cannot be 
contradicted by affidavits.®^ 

The sufficiency of the affidavits is a question of 
law,®5 Unless controverted they are to be taken as 
true.®® The affidavits offered in support of a mo¬ 
tion to quash may be controverted by affidavits of¬ 
fered by the prosecution.®^ It has been held that 
affidavits on information and belief will not be con¬ 
sidered on a motion to quash.®® 


Whether any negro was on grand 
Jury wonld not he sufficient to prove 
a motion to quash an indictment on 
the ground that negroes were sys¬ 
tematically excluded from the grand 
Jury, hut was a proper circumstance 
to be considered with other evidence. 
—^Millhouse v. State, 168 So. 665, 232 
Ala. 567—31 C.J. p 813 note 3 [d]. 

Testimony as to what other judges 
and jury oommlssloners did In past 
was not indicative of whether the 
grand jury which indicted accused 
was properly selected.—^Hamilton v. 
State. 150 S.W.2d 395, 141 Tex.Cr. 
614, certiorari denied 62 S.Ct. 117, 
314 U.S. 609, 86 L.Ed. 490. 

29. Okl.—^Reynolds v. State, 61 P. 

2d 269, 60 OkLCr. 92. 

Bxamination of accused before grand 
jury 

(1) In general. 

U.S—U. S. V. Van Wagenen-Sager, 
Inc., D.C.N.T., 34 P.Supp. 736. 
Colo.—^Rogers v. People, 94 P.2d 453, 
104 Colo. 594. 

IlL—^People V. Price, 20 N.K2d 61, 
371 Ill. 137, certiorari denied Price 

V. People of State of Illinois, 60 
act. 94, 308 U.S. 551, 84 L.Ed. 
463. 

Ky.—Salyers v. Commonwealth, 118 
S.W.2d 208, 274 Ky. 284. 

(2) A motion to quash an infor¬ 
mation was insufficient as evidence 
to support contention of accused 
that the information was based on 
evidence involuntarily given by him 
before the grand jury, without being 
advised of his privilege against self- 
incnmination and informed that he 
was suspected of the offense charged, 
where the only allegations therein 
with reference to whether the grand 
jury proceeding was an inquiry into 
accused's guilt were expressions of 
his personal belief or conclusions, 
so that the court erred in sustaining 
a motion because no denial of aver¬ 
ments thereof was filed by the dis¬ 
trict attorney.—^People v. Clifford, 98 
P.2d 272. 105 Colo. 316. 

Suffloienoy established by grand jury 

minutes 

N.T.—People v. Schulwolf, 2 N.T.S. 


2d 868, 254 App.Div. 579—^People v. 
Bob, 251 N.T.S. 1. 233 App.Div. 94 
—People V. Klinger, 1 N.Y.S.2d 
449, 165 Misc. 634. 

Admission of accused as sufficient 
corroborating evidence 
Accused's admission as to inter¬ 
course in May or June did not cor¬ 
roborate complaining witness, on mo¬ 
tion to dismiss an indictment for 
rape charging Intercourse on or 
about July 12.—^People v. Patrone, 
250 N.T.S. 253, 140 Misc. 720. 

30. Colo.—People v. Clifford. 98 P. 
2d 272, 276, 105 Colo. 316, citing 
Corpus Jtixis. 

31 C.J. p 814 note 20. 

31. U.S.—^Neal v. Delaware, Del., 103 
U.S. 870, 26 I. Ed. 567—U. S. v. 
Coolidge. C.C.Mass., 25 F.Cas.No. 
14,858, 2 Gall. 364. 

33. Nev.—State v. Casey, 117 P. 5, 
34 Nev. 154. 

33. N.T.—^People v. Mangan, 252 N. 
T.S. 44. 140 Misc. 783. 

Incompetency or insufficiency of evi¬ 
dence as ground for motion to dis¬ 
miss see supra § 209. 

Inspection of grand jury minutes see 
Criminal Law § 956. 

34. N.T.—People v. Clews, 57 How. 
Pr. 245. 

35. Minn.—State v. Gardner, 92 N. 
W. 529, 88 Minn. 130. 

31 C.J. p 815 note 24. 

Sufficiency of paxticular affidavits 

(1) Affidavit stating that attorney 
had examined records of district 
court office and had found no record 
of any order relating to drawing of 
grand and petit juries then sitting 
was insufficient to require quashing 
of indictment.—^U. S. v. Oyamada, 8 
Alaska 128. 

(2) Affidavits based on hearsay 
and on affiants* opinion are incom¬ 
petent to support motion to set aside 
indictment because grand jury was 
improperly selected.—State v. Twine, 
233 N.W. 476, 211 Iowa 450. 

(3) An indictment for violation of 
the liquor laws will not be quashed 
on a motion supported merely by an 
affidavit of accused's counsel aver- 
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ring that the only evidence presented 
to the grand jury on which an indict¬ 
ment could be found was liquor ille¬ 
gally seized and thereafter ordered 
returned to accused, since such aver¬ 
ment is merely the statement of a 
legal conclusion as to the sufficiency 
of evidence presented to the grand 
jury, and is not an issuable averment 
of any fact warranting the quashing 
of the indictment in question.—^U. S. 
V. Cannon, D.C.Mich., 288 P. 382. 

(4) Affidavits of grand jurors as to 
what allegedly occurred and was tes¬ 
tified to in grand jury room were not 
competent to impeach indictment duly 
returned by grand jury into open 
court—^People v. Doss, 48 N.E2d 213, 
318 IlLApp. 387, affirmed 51 N.B.2d 
517, 384 Ill. 400, certiorari denied 
Doss V. People of State of Illinois, 
64 S.Ct 788. 

(5) Other affidavits see 31 C.J. p 
815 note 24 [aj. 

Irreconcilable dispute in the affida. 
vlts alone necessitates a denial of 
the motion. Positive averments of a 
sworn officer of the court, such as 
the prosecuting attorney, should not 
be overborne by uncorroborated 
statements of persons interested.— 
U. S. V. Van Wagenen-Sager, Inc., 
D.C.N.T., 34 P.Supp. 736. 

36. Minn.—State v. Gardner, 92 N. 

W. 529, 88 Minn. 130. 

Facta set forth in motion to dis- 
miss indictment, not controverted by 
the district attorney, are assumed to 
be true.—People v. Nationwide News 
Service, 16 N.T.S.2d 232, 172 Misc. 
857. 

37. Colo.—People v. Clifford, 98 P. 

2d 272, 105 Colo. 316. 

Nev.—State v. Casey, 117 P. 5, 34 

Nev. 154. 

38. U.S.—^Tarrance v. Florida, 23 S. 

Ct 402, 188 U.S. 519, 47 L.Ed. 572, 

affirming 30 So. 685, 43 Fla. 446. 

31 CJ. p 815 note 27. 

Affidavit as to evidence before grand 
Jury 

An affidavit on information and be¬ 
lief that the grand jury were with¬ 
out competent or sufficient evidence 
is insufficient to sustain a motion to 
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§ 215. Order or Judgment 

On quashing or setting aside an indictment or in¬ 
formation, the action of the court should be without 
prejudice to a subsequent accusation where it is ap¬ 
parent that an offense has been committed. 

On quashing or setting aside an indictment or in¬ 
formation, if it is apparent that an offense has been 
committed, the action of the court should be with¬ 
out prejudice to a subsequent accusation,and the 
prisoner may be remanded to custody^^^ or held to 
baiH^ or to answer to a new indictment or infor- 
mation.^2 some jurisdictions it is discretionary 
with the court to discharge accused or hold him in 
jail.^3 By statute in some jurisdictions, however, 
the discharge of the prisoner is necessary, although 
he may be immediately rearrested on the same 
charge.^^ 

'\^’hen an information is quashed on the ground 
that accused did not have a proper preliminary ex¬ 
amination, the court may either sit as a magistrate 
and hold a preliminary examination or direct some 
magistrate to hold one as provided by law,^® and 
give instructions as to the proper procedure.^® Un¬ 
der some statutes if the motion is granted the court 
may order accused to appear before a judge of the 
superior court or any other magistrate of the coun¬ 


ty to be examined as in other cases.'*^ Under such 
statutes when the superior court, on setting aside 
an information, orders the case transferred to a 
committing magistrate for a new examination in 
order to correct the error on which the motion was 
sustained it is not necessary to repeat the steps 
which were already legally taken, such as filing a 
new complaint before the magistrate.*^ On a mo¬ 
tion to quash an information because of duplicity 
the court should order the count made single.* ^ 

Dismissal on motion of court or prosecution. Un¬ 
der the express provisions of some statutes, where 
an indictment or action is dismissed on the court’s 
own motion or on motion of the prosecution in fur¬ 
therance of justice, the order must set forth the 
reasons therefor, which must be entered on the min¬ 
utes, and mere permission to the prosecuting attor¬ 
ney to amend is not sufficient.®® 

Effect of order or judgment. A judgment 
quashing an indictment does not affect the ques¬ 
tion of guilt or innocence of accused or any de¬ 
fense which he may offer.®! x^e sustaining of a 
motion to quash an information wipes out the in¬ 
formation and the case stands as though no infor¬ 
mation had ever been filed.®^ However, it has been 


qtuash the Indictment.—^Luxenberg v. 
U. S.. C.C.A.W.Va., 45 F.2d 497, cer¬ 
tiorari denied 51 SCt. 345, 283 U.S. 
820, 75 L.Ed. 1436—U. S. v. Seidman, 
D.C.Pa., 45 F.2d 178—Kastel v. U. 
S., C.CA.N.T., 23 P.2d 156, certiorari 
denied 48 S.Ct. 600, 277 U.S. 604, 72 
LkBd. 1010—^U. S. V- Krupnick, D.C. 
1T.J., 51 P.Supp. 982. 

39. N.T.—^People v. Vaughn, 42 N. 
T.S, 959, 19 Misc. 298, 11 N.T.Cr. 
388. 

31 C.J. p 815 note 28. 

Quashing indictment as Jeopardy see 
Criminal Law S 252. 

Sismissal of aotion. without preju¬ 
dice 

Even though complaint did not 
state facts constituting offense of 
speeding, complaint should not have 
been dismissed with prejudice, but 
under PemCode § 1387 should have 
been dismissed for the purpose of 
permitting an amendment to avoid 
statutory bar to further proceedings. 
—^People V. Banat 100 P.2d 374, 39 
OaJ.App.2d Supp. 765. 

460. U.S.—U. S. V. Dustin, C.aOhIo, 
25 F.Cas.No.15.011, 2 Bond 332. 

31 G.J. p 815 note 28. 

Tr^ court erroneously discharged 
aooused and canceled his bond where 
it quashed information because of 
ex^^inlng .magistrate’s failure to file 
ti^^crlbt of testimony taken on ex- 
ainination.-UDUnmers v. Taylor, 286 
K.W. 7^8, USS Mdh. 482. 


41. Colo.—^In re Smith, 4 Colo. 532. 
N'.C.—State v. Griffice, 74 N.C. 316. 

42. N.C.—State v. Callett, 191 S.B. 
27, 211 N.C. 563. 

Wis.—Spoo v. State, 262 N.W. 696, 
219 Wis. 285. 

31 C.J. p 815 note 80. 

Subsequent indictment or informa¬ 
tion because of invalidity of for¬ 
mer one see supra |§ 34, 78. 
Overmling motloii to discharge ac¬ 
cused for failure of affidavit to 
charge public offense was proper, if 
trial judge was convinced from evi¬ 
dence that crime was committed.— 
Shock V. State, 151 N.E. 827, 197 Ind. 
680. 

43. Neb.—State v. Kendall, 57 N.W. 
525, 38 Neb. 817. 

44. Tex.—Whitesides v. State, 71 S. 
W. 969, 44 Tex.Cr. 410—^Turner v. 
State, 18 S.W. 96, 21 Tex.App. 198. 

45. Utah.—State v, Gustaldi, 123 P. 
897, 41 Utah 63. 

46. Idaho.—State v. Douglass, 208 
P. 236, 35 Idaho 140. 

31 C.J. p 815 note 89. 

47. Order of superior court after 
setting aside information and order 
of juvenile court were in effect or¬ 
der to appear before magistrate for 
examination.—Indian Fred v. State, 
282 P. 930, 36 Ariz. 48. 

48. Ariz.—^Indian Fred ▼. State, su¬ 
pra. 

49. This may be dono by severance^ 
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under PuhActs 1927 No. 175 c 7 § 
75, or by striking out the second 
charge as surplusage.—People v. 
Hears, 232 N.W. 368, 251 Mich. 359. 

60 Okl.—^Adams v. State, 209 P. 189, 
21 Okl.Cr. 448. 

Dismissal on motion of court or 
prosecution see supra § 198. 

51. Ill.—^People V. Finkelstein, 23 N. 
E.2d 34, 372 Ill. 186, reversing 20 
N.B.2d 290, 299 Ill.App. 363. 

52. Mo.—State v. McKinley, 111 S. 
W.2d 115, 341 Mo. 1186. 

Where motion treated as plea in 
abatement 

The rule of jthe text obtains even 
though court’s ruling on motion did 
not in terms specify that informa¬ 
tion was quashed, but merely treated 
motion as plea in abatement, and 
recited that plea was sustained and 
remanded cause for a preliminary 
hearing.—State v. McKinley, supra. 

Thera is no case pending until a 
new information is filed.—^Pray v. 
State, 106 P.2d 500, 66 Ariz. 171. 
Quashing as final judgment of dis¬ 
charge 

Where information charging reck¬ 
less driving followed the language 
of statute, action of the circuit court 
in quashing the count was a ’’final 
judgments* of discharge under that 
count.—State v. Andres, 5 So.3d 7, 
146 Fla. 742, 
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held that, where the court sustains accused’s motion 
to quash the information, but does not dismiss the 
proceedings or discharge accused, the order does 
not operate to terminate the proceedings or to dis¬ 
charge accused, especially where it is provided by 
statute that when a motion to quash is ruled in fa¬ 
vor of accused he may be committed or held to 
bail;®^ and the quashing of an indictment does not 
necessarily end the prosecution where under statute 
a new indictment for the same offense may be pre¬ 
ferred within a certain period of time.54 

The granting of a motion to quash an informa¬ 
tion on the ground that the facts are not pleaded 
with sufficient partictdarity is in effect a ruling that 
the pleading should be amended.55 Where an in¬ 
dictment falls on a motion to quash the process is¬ 
sued thereon falls with it.®® 

If a motion to quash is interposed on an agree¬ 
ment that the trial shall proceed on the. merits in 
the event such motion is overruled, the effect of 
overruling the motion is to reenter the plea, and a 
trial on the merits under such circumstances is reg¬ 
ular.®*^ 

Vacation of order quashing indictment In a 
proper case the court may vacate its order quash¬ 
ing an indictment.®® 

§ 216. Quashing of Part of Charge, or upon 
Motion of Part of Defendants 

According to some authorities the court may quash 

63. Neb.—Dobnisky v. State, 299 N. 

W. 639, 140 Neb. 360, certiorari de¬ 
nied 62 S.Ct. 915, 315 U.S. 821, 

86 L.EcL 1218. 

64. TTiLtil ezpiratloiL of six montlLB’ 
statutory period within which a new 
indictment for the same offense may 
be preferred, the prosecution is not 
ended.—Price v. Cobb, 3 S,R2d 131, 

60 Qa.App. 59. 

55. Wyo.—State v. Butler, 278 P. 

663, 40 Wyo. 404. 

56. N.J.—Ex parte Davis, 152 A. 

188, 107 N.J.Eq. 160. 

57. Ill.—Morton v. People, 47 Ill. 

468. 

31 C.J. p 815 note 40. 

5& Court may accept decision of 
district attorney as to propriety of 
retrying case followinsr an arfest of 
judgment and lod^ns of second in¬ 
dictment, and will take off order 
quashing: indictment at his request 
even thougrh only apparent result 
will be to impose costs on county.— 

Commonwealth v. Randall. 24 Pa. 

Blst & Co. 197, 7 Som.Lteg:.J. 283. 

59. III.—People V. Parker. 190 N.B. 

358, 356 IlL 301. 

Ind.—Good v. State. 61 Ind. 69. 

42 C.J.S.-77 


an improper or defective charge or count of an indictment 
or information. 

According to some authorities the court may, 
without affecting the remainder of an indictment 
or information, quash an improper or defective 
charge®® or count.®® Other authorities hold that a 
particular count or counts cannot be quashed or dis- 
missed®^ and that, where an indictment is in one 
count only, it cannot be quashed in part.®® W'here 
the offense is charged in different wa)^s in different 
counts, accused is not entitled to the dismissal of 
one of the counts on the ground that it is not sus¬ 
tained by the evidence.®® A joint indictment may 
be quashed as to part of the defendants.®^ 

On motion of part of defendants, where the in¬ 
dictment is insufficient, it may be quashed as to 
all.65 


§217. Replication to Motion to Quash 

A replication need not be filed to a motion to qu^h 
an indictment or information on the ground of former 
acquittal. 

Although it is^the practice in the particular juris¬ 
diction to file a replication putting a plea of former 
acquittal or conviction in issue, yet where accused 
improperly undertook to raise the objection of for¬ 
mer acquittal by a motion to quash, there was no 
error in failing to file a replication thereto.®® 

of the nuisance.—State v. Elnart, 193 
N.W. 413, 196 Iowa 492. 

61. N.T.—People v. Kupferman. 24 
N.T.S.2d 445, 175 Mlsc. 650. 

31 C.J. p 815 note 43. 

Apparent absence of any xlgrbt of 
people to review of an order sustain¬ 
ing a demurrer to any part of an in¬ 
dictment constituted ample reason 
for denying motion to dismiss before 
trial two counts of IndictmenL— 
People V* Kupferman, supra. 

62. Tex.—^Duty v. State, 114 S.W. 
817, 54 Tex.Cr. 613. 22 L.R.A.,N.S., 
469. 

63. Mo.—State v. Jeffries, 109 S.W. 
614. 210 Mo. 302, 14 Ann.Cas. 524. 

6A W.Va.—State v. Compton. 13 W. 
Va. 852. 

31 C.J. p 815 note 46. 

Wherever indictment is divisible 
as to defendants, it may be quashed 
as to one defendant, remaining in 
force as to others.—Austin v. State. 
103 S.W.2d 56, 193 Ark. 833. 

65. N.T.—^People v. Eckford, 7 Cow. 
535. 

66. Mo.—State v. Baker. 175 S.W. 

> 64, 264 Mo. 839. 


Tex.—Murray v. State, 86 S.W.2d 761, 
129 Tex,Cr. 262. 

Motion to: 

Quash directed to all or part of 
indictments see supra § 213. 
Strike portions of accusation see 
supra § 193. 

60. Ga.—Martin v. State, 74 S.B. 

304, 10 Ga.App. 795. 

31 O.J. p 815 note 42. 

Where several felonies are charged 
in different counts, it is within sound 
discretion of trial court to quash in¬ 
dictment, or any counts thereof, or 
to compel election by prosecutor, 
having regard to substantial rights 
of accused.—McDaniel v. Common¬ 
wealth, 181 S.E. 534, 165 Va. 709— 
Mitchell V. Commonwealth, 127 S.E 
368, 141 Va. 641. 

Unnecessary ooitnt 
If. Instead of two counts in an in¬ 
dictment in a prosecution for main¬ 
taining a liquor nuisance, the indict¬ 
ment had originally charged one, 
which was sufficient, the elimination 
of the unnecessary count would leave 
a valid indictment, and the fact that 
the first count was stricken would 
not cdlect the force or value of the 
fact of sale of liquor as evidence 
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§ 218. Eflfect of FaUure to Move 

The failure of accused to move to quash or set 
aside an indictment or information as waiving the 
objections is discussed infra §§ 301-311. Statu¬ 


tory provisions for the cure of defects and objec¬ 
tions are considered infra §§ 326-336. 

Examine Pocket Parts for later cases. 


C. DEMURRER 


§ 219. Nature and Scope in General 

The office of a demurrer to an indictment or informa¬ 
tion is to attack and defeat the Indictment or informa¬ 
tion, without a trial or further prosecution thereon, for 
legal insufficiency appearing on its face. 

A demurrer to the indictment or information, in 
criminal procedure, is like a demurrer in civil pro¬ 
ceedings.®*^ Strictly speaking, it is not a plea.®® 
Its office is to present objections to the indictment 
as insufficient®® in law*^® because of defects in sub¬ 
stance or of form,or, under particular statutes, 
defects in substance only,7® appearing on its face, 
as considered infra § 222 a, and thereby forestall 
a prosecution on the ground that the charges against 
accused do not constitute a breach of the criminal 
law.'^® In a state where the grounds of demurrer 
are specified by statute, as considered infra § 222 a, 
the function of a demurrer is to defeat the indict¬ 
ment or information without a trial, whenever it 
appears on the face thereof that it is subject to 
one or more of the objections named in the stat- 
ute.7^ A demurrer to an indictment raises only the 
question: Do the charges and facts set out in the 
indictment constitute a violation of law?^® It can¬ 
not be used to present questions of fact;^® and 
objections by demurrer are discouraged where the 
questions can as well or better be raised as trial 
questions.77 A demurrer may be considered as a 
motion to quash or dismiss when the objection pre¬ 


sented thereby is a valid ground for quashing or 
dismissing.78 ^‘Speaking demurrers” are consid¬ 
ered infra § 222 a. 

In some states, statutory provisions relating to 
a demurrer to an indictment apply to an affidavit 
charging a crime.7® 

§ 220. Time for Demurrer 

While statutory or other rules requiring a demurrer 
to be interposed at a certain time or before a certain 
step in the proceeding, as before plea, or before trial, or 
before the swearing of the trial Jury, are accorded effect 
where a demurrer presents objections to formal defects, 
they are generally not followed where want of jurisdic¬ 
tion, or failure of the Indictment or information to state 
facts constituting a crime, is involved. 

An indictment or information is subject to de¬ 
murrer for insufficiency where the objection is sea¬ 
sonably made;®® but it is not an abuse of discre¬ 
tion to strike from the files a demurrer filed more 
than ten months after the indictment was return¬ 
ed.®^ It is said that a demurrer in the regular or¬ 
der precedes arraignment;®® but, as appears here¬ 
inafter in this section, some other and later step 
in the proceeding is generally indicated as the one 
a demurrer should precede. A statute providing 
that a demurrer must be put in at the time of ar¬ 
raignment or at such other time as may be allowed 
to accused for that purpose will be given effect;®® 
and a judge or justice has no jurisdiction to put 


Heplication to plea of former acquit¬ 
tal generally see Criminal Law § 
443. 

67. Ind.—State v. Barrett, 54 Ind. 
434. 

6a. Okl.—^Adams v. State, 209 P. 
189, 21 OkLCr, 448. 

69. Iowa.—State v. Hiatt, 1 N.W.2d 
736, 281 Iowa 643. 

Ky,—Rowe v. Commonwealth, 141 
S.W.2d 284, 283 Ky. 367. 

31 C.J. p 816 note 61. 

Suidcioiicy of Indictment as whole 
may be tested by demurrer.—Dowdy 
V. U. S.. aC.AN.C., 46 F.2d 417. 

70. XJ.S.—Lamb v. U. S., C.C.A.Ga., 
116 F.2d 157—Boehm v. U. S., C.C. 
A,Mlnn., 21 F.2d 283. 

31 d.J. p 816 note 51. 

71. N.C.—State v. Bdwards, 130 S.B. 
10, 190 N.C. 332. 

81 C.J. p 816 note 51. 


72. Ohio.—^Davis v. State, 32 Ohio 
St 24. 

73. N.C.—State v. Cole, 163 S.B. 594, 
202 N.C. 692—State v. Edwards, 
130 S.B. 10, 190 N.C. 322. 

74. Okl.—Willis V. State, 78 P.2d 

840, 64 OkLCr. 213—^Brown v. 

State, 242 P. 1065, 33 OkLCr. 217 
—Clark V. State, 148 P. 676, 11 
Okl.Cr. 494. 

76. Pa.—Commonwealth v. Quay, 7 
Pa.Dist 723. 

76. U.S.—U. S. V, Tot, D.C.N.J., 36 
F.Supp. 273—^U. S. V. General Mo¬ 
tors Corporation, D.C.Ind., 26 F. 
Supp. 353, affirmed, C.C.A., 121 F. 
2d 376, certiorari denied General 
Motors Corporation v. U. S., 62 S. 
Ct 106, 314 U.S. 618, 86 L.Bd. 497, 
motion granted 62 S.Ct 124, 314 
U.S. 679, 86 L.Ed. 469, rehearing 
denied 62 S.Ct 178, 314 U.S. 710, 
86 L.Ed. 666. 


Philippine.—U. S. v. Perez, 1 Phil¬ 
ippine 203. 

31 C.J. p 816 note 56. 

77. U.S.—Pierce v. U. S., N.T., 40 
S.Ct 205, 252 U.S. 239, 64 LEd. 
542. 

81 C.J. p 816 note 57. 

78. N.Y.—People v. Lee, 272 N.T.S. 
817, 151 Misc. 431. 

Pa.—Commonwealth v. Hastings, 43 
Pa.Co. 322. 

79. Miss.—Wampold v. State, 156 
So. 360, 170 Miss. 732—Sullivan v. 
State, 117 So. 374, 150 Miss. 542. 

80. Wis.—Spoo V. State, 262 N.W. 
696, 219 Wis. 286. 

81. U.S.—Morrow v. U. S., C.C.A. 
Mo., 11 F.2d 256. 

88, Ind.—^Epps V. State, 1 N.E. 491, 
102 Ind. 539. 

83. Puerto Rico.—^People v. Paris, 
25 Puerto Rico 103. 
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a limitation of time on the right to apply for leave 
to demur other than the limitation imposed by the 
statute.^^ 

Ref ore plea. A demurrer should be made before 
plea,^® at least in misdemeanor cases,86 or in respect 
of objections other than want of jurisdiction and 
failure to state facts constituting a public offense.87 
However, there is also authority for sustaining a 
demurrer filed after a plea of not guilty.88 a de¬ 
murrer cannot properly be made*® and entertained®® 
while a plea stands; but, as stated in Criminal Law 
§ 421 b(l), d, the court may, in its discretion, per¬ 
mit a plea to be withdrawn for the purpose of in¬ 
terposing a demurrer. 

Before or during trial generally. A demurrer 
should be made before trial,®i at least where it pre¬ 
sents objections of a formal nature.®^ A demurrer 
interposed after the state has started to introduce 
evidence is not timely;®® and it is proper to refuse 
a request for permission to interpose a demurrer 
after the reading of the information and the mak¬ 


ing of the opening statement to the jury.®^ How¬ 
ever, where the ground of demurrer is that the in¬ 
dictment or information docs not charge a crime, 
it is not improper to entertain the demurrer dur¬ 
ing the trial,®5 nor is it prejudicial to refuse to per¬ 
mit the filing of the demurrer after commencement 
of the trial, since the objection may be raised at 
any time.®® A general statute requiring a demur¬ 
rer to an indictment to be filed, tried, and disposed 
of before a trial on the merits does not govern in 
a case within the scope of another statute specifical¬ 
ly covering objections to certain matters and pre¬ 
scribing the time for presenting them.®^ 

Before impanelment and swearing of jury. A 
demurrer should be made before the trial jury is im¬ 
paneled and sworn,®* especially where there is a 
statutory requirement to this effect.®® However, 
such a statute has been held not to change the rule 
requiring a demurrer before plea.i Also, while such 
a statute is accorded effect where objection to a 
formal defect is taken by demurrer,® it does not 


84. N.Y.—^De Witt v. McNamee, 249 
N.Y.S. 31, 232 App.Dlv. 88. 

85. S.C.—State V. Hann, 12 S.E.2d 
720, 196 S.C. 211. 

Vt—State V. Bissell, 170 A. 102, 106 
Vt 80. 

31 C.J. p 816 note 61. 

Denying permission to interpose 
demnrrer alter accused pleaded not 
guilty was not error.—^People v. Lin¬ 
ton, 283 P. 389, 102 Cal.App. 608. 

86. Mo.—State v. Brisco, 136 S,W. 
68, 140 S.W. 885, 237 Mo. 164— 
State V. Earn, 125 S.W. 467, 226 
Mo. 637. 

87- Cal.—^People v. Kinsley, 5 P.2d 
938, 118 Cal.App. 693. 

Okl.—Ponkilla v. State, 99 P.2d 910, 
69 Okl.Cr. 31. 

Demurrer for Irregularity in form 
should be made before pleading to 
the merits.—Colwell v. State, 88 S.E. 
410, 17 Ga.App. 750—31 CJ. P 816 
note 67. 

88. Ky.—^Ellis v. Commonwealth, 78 
Ky. 130—Stroud v. Commonwealth, 
19 S.W. 976, 14 Ky.L. 179. 

89. Colo.—Critchfield v. People, IS 
P.2d 270, 91 Colo. 127. 

Question of duplicity could not be 
raised, where accused had not with¬ 
drawn plea of not guilty for pur¬ 
pose of demurring.—State v. Young, 
263 P. 637, 142 Wash. 388. 

Action equivalent to withdrawal of 
plea 

Where, although plea of not guilty 
was not withdrawn, the court gave 
accused leave to file demurrer, and, 
after demurrer had been interposed 
and overruled, the trial proceeded 


without plea of not guilty being re¬ 
newed, this was equivalent to with¬ 
drawal of plea of not guilty before 
interposition of demurrer, and to 
renewal thereof after demurrer had 
been overruled.—^People v. Williams, 
211 N.Y.S. 244, 213 App.Dlv. 571, 
reversed on other grounds 163 N.B. 
36, 243 N.Y. 162. 

90. N.Y,—^People v. Kupferman, 24 
N.Y.S.2d 446, 175 Misc. 650. 

Necessity of withdrawal of plea of 
not guilty before demurrer Is en¬ 
tertained see Criminal Law § 421 
d. 

91. Colo.—Critchfield v. People, 13 
P.2d 270, 91 Colo. 127. 

Iowa.—State v. Ostby, 210 N.W. 934, 
203 Iowa 333, amended and rehear¬ 
ing denied 212 N.W. 650, 203 Iowa 
333. 

Before, or at time of entering on, 
trial 

Okl.—^Elmore v. State, 268 P. 1116, 40 
OkLCr. 337. 

After first trial in which Jury; 
were discharged because of inability! 
to agree on a verdict, refusal to per- j 
mlt accused to file a demurrer was i 
not improper.—State v. Bstabrook, 91 j 
P.2d 838, 162 Or, 476. | 

92. Puerto Rico.—^People v. Paris, 
26 Puerto Rico 103. 

31 C.J. p 816 note 71. 

93. Wash.—State v. Beebe, 56 P.2d 
682, 185 Wash. 656. 

94. Okl.—Sowers v. State, 264 P. 
766, 36 OkLCr. 372. 

95. Wash.—State v. .Taes, 104 P.2d 
751, 5 Wash,2d 61. 
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96. Minn.—State v. Roth, 136 N.W. 
12, 117 Minn. 404. 

97. La.—State v, Wilson, 14 So.2d 
873. 204 La. 24. 

98. Va.—Gilreath v. Commonwealth, 
118 S.B. 100, 136 Va. 709. 

Xt is proper to refuse leave to file 
demurrer after the Jury have been 
impaneled.—People v. Winthrop, 264 
P. 263, 88 CaLApp. 591. 

99. N.J.—^Engeman v. State, 23 A. 
676, 64 N.J.Law 247. 

S.C.—State V. Weaver, 64 S.E. 616, 
74 S.C. 417. 

Statute is constitutional 
Iowa.—State v. Ostby, 212 N.W. 550, 
203 Iowa 333, amending and deny¬ 
ing rehearing 210 N.W. 934, 203 
Iowa 333. 

Application of statute to paxticulas 
court 

The provisions of a statute, requir¬ 
ing that any objection to prosecution 
or sufficiency of an indictment or 
information, which may be raised 
by demurrer, shall be so raised 
before the Jury have been impan¬ 
eled or testimony has been tak¬ 
en, apply to trials and procedure 
in the lower branch of Oneida Coun¬ 
ty court, in view of a statute making 
such provisions applicable to com¬ 
plaints and trials in criminal cases 
before Justices of the peace.—^Kush- 
man v. State ex rel. Panzer, 2 N.W. 
2d 862, 240 Wis. 134. 

L Pa.—Commonwealth v. Remsey, 1 
Brewst. 422. 

2. Pa«—Commonwealth v. Speiser, 
79 Pa.Super. 469. 
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prevent an attack, after the jury has been sworn, 
on an indictment not charing a crime.^ 

A nunc pro tunc order filing and overruling a de¬ 
murrer to an indictment cannot be entered where 
there is nothing in the record on which to base it.'^ 

§ 221. Form and Requisites 

A demurrer to an indictment or information must be 
in writing and be free from imperfections. In most 
Jurisdictions it must specifically state the ground of ob¬ 
jection to the indictment or Information and point out 
the particular defect complained of; but in a few states 
only general, and not special, demurrers are recognized 
in criminal cases; and there is some divergence of 
authority as to whether particularity is necessary in a 
demurrer on the ground that an offense is not stated 
or on the ground of unconstitutionality of the statute on 
which the Indictment or Information Is based. 

A demurrer, being a critic, should itself be free 
from imperfection.5 It must be in wTiting under a 
statute either expressly so requiring® or requiring 
written pleadings generally and where a statute 
requires it to be presented in open court by accused 
or his counsel, merely filing it with the clerk is not 
sufficient.® A single demurrer must not be inter¬ 


posed to several indictments,® but a demurrer to 
several counts may, by agreement of the parties, be 
treated as the equivalent of a separate demurrer to 
each count and a demurrer may be considered 
to cover certain counts, notwithstanding accused, in 
his brief, does not refer specifically to such counts.^i 
"‘Speaking demurrers” are discussed infra § 222 a. 

General or specific character. The distinction be¬ 
tween general and special demurrers and their ap¬ 
plication to matters of substance and form as exist¬ 
ing in civil pleading is not recognized in the crim¬ 
inal procedure of some jurisdictions.^® In other ju¬ 
risdictions, how^ever, a special demurrer is permitted 
to enable accused to obtain more definite informa¬ 
tion than is given by the indictment,or where an 
information is not as direct and certain as it should 
be,^^ or to attack the indictment or information for 
defects of form.^® Also, under the practice in some 
jurisdictions, a general demurrer is proper^® to 
reach defects of formj^*^ as well as of substance 
but in other jurisdictions it is frequently held that 
the specific objections to the indictment or informa¬ 
tion must be pointed out.^® 


3. N.X—State v. Scott, 171 A. 311, 
12 N.J.Misc. 278. 

4. Ky,—Collier v. Commonwealth, 
62 S.W. 4, 110 Ky. 516, 22 Ky.L.. 
1929. 

6. Ga.--Carr v. State, 166 S.E. 827, 
167 S.B. 103, 176 Ga. 55—Saunders 
V. State, 158 S.R 791, 172 Ga. 770, 
appeal dismissed Saunders v. State 
of Georgia, 52 S.Ct 140, 284 U.S. 
591, 76 LuEd. 509—^Boatwright v. 
State, 105 S,E. 381, 26 Ga. 67— 
Brown V. State, 21 S.EL2d 268, 67 
Ga.App. 550. { 

6. CaL—^People v. Kinsley, 6 P.2d 
938, IIS CaLApp. 593. 

Colo.—Critchfleld v. People, 13 P.2d 
270, 91 Colo. 127. 

31 C.J. p 817 note 77. 

7. Ga.—Sims v. State, 34 S.I1. 1020, 
110 Ga. 290. 

31 C.J. p S17 note 78. 

8. Cal.—^Pavey v. Superior Court in 
and for Orange County, 259 P. 67, 
85 Cal.App. 192. 

9. N. J.—State v. Bartholomew, 54 A. 
231, 69 N.J.Law 160. 

la Vt.—State V. Feet, 68 A. 661, 80 
Vt 449. 130 Am.S.R. 998, 14 L-R-A.,! 
^.S., 677. 

3i qj. p 818 note 94. 

ijt, S. V. Schechter, D.C.N. 

136, reversed in part 
on other grounds and affirmed in 
part, C.CLA., U. S. v. A. L. A. 

i Sioheoiiter Poultry Corporation, 76 
F.2d 617, certiorari granted 55 S. 
Ct 651, 295 U.S. 728. 79 REd. 1676, 

' and Bchechteir v. U. S., 55 S.Ct 
651, 295 U.S, 728. 79 UBd. 1676, 


reversed in part on other grounds i 
and affirmed in part A L. AI 
Schechter Poultry Corporation v., 

U. S., 55 S.Ct 837, 295 U.S. 495, 
79 L.Ed, 1570, 97 AL.R. 947, fol¬ 
lowed in Divisional Code Authority 
No. 23 Retail Solid Fuel Industry 

V. Reisenberg, 196 N.E. 424, 129 
Ohio St 679. 

12. Me.—State v. Mahoney, 98 A 
750, 115 Me. 251. 

Specisl demurrers not recognized 
W.Va,—State v. De Board, 194 S.B. 

349, 119 W.Va. 396. 

31 C.J. p 817 note 80 [al. 

13. Ga.—^Mathews v. State, 110 S. 
E. 33, 27 Ga.App. 798. 

Specisl demurrer or equivalent plead¬ 
ing 

Indictment insufficient for prepa¬ 
ration of defense and protection 
against second prosecution may be 
challenged by special demurrer or 
tantamount pleading.—Smith v. U. 
S., C.C.AArk., 83 P.2d 631. 

14. U.S.—Olmstead v. U. S., C.C.A 
Or., 29 F.2d 239, certiorari denied 
49 S.Ct 346, 279 U.S. 849, 73 lu 
Ed. 993. 

Mont—State v. Pemberton, 104 P. 
556, 89 Mont 530. 

16, Ga.—Giddens v. State, 108 S.E. 
788, 152 Ga. 195. 

31 C.J. p 817 note 83 [a]. 

16b Conn.—State v. Pape, 96 A 813, 
90 Conn. 98. 

17. Me.—.c!+«+e v. Dunn, 8 A2d 594, 
136 Me. 299. 

W.Va.—State v. De Board, 194 SJBl 
849, 119 W.Va. 896. 
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Xnzulllolenoy of indictment by rea¬ 
son of negative pregXLant may be 
raised by general demurrer, since a 
negative pregnant raises no issue.— 
La Shar v. People, 223 P. 59, 74 Colo. 
503. 

18. W.Va.—State v. De Board, 194 S. 
E. 349, 119 W.Va. 396. 

Disputed questions of law 

General demurrer calls only disput¬ 
ed questions of law to trial court’s 
attention.—People v. Fox, 178 N.E. 
907, 846 Ill. 374. 

19. CaJ.—^People v. Tibbitts, 286 P. 
217, 71 Cal.App. 709. 

Miss.—Edwards v. State, 180 So. 746, 
181 Miss. 601. 

31 C.J. p 817 note 87. 

Corpus Juris is cited in connection 
with a holding that, while the trial 
court might have considered gen¬ 
eral groimds of demurrer, it will not 
be put in error for overruling a 
demurrer which does not specifically 
point out the objection to the indict¬ 
ment, if the indictment, as presented, 
is sufficient to support the verdict. 
—^Hutcherson v. State, 147 So. 208, 
25 Ala.App. 880. 

Uncertainty 

(1) A demurrer for uncertainty 
should specify the respects in which 
accused requires more definite ac¬ 
cusation.—State V. Peters, 253 P. 
842, 845, 43 Idaho 564, citing Coos 
pus Juris—31 C.J. p 817 note 87 
[b]. 

(2) Where information contained 
two counts charging two offenses, 
demurrer on general grounds to 
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Under some statutes a demurrer on the ground 
that the indictment does not state an offense must 
be specific and distinctly specify the grounds of ob¬ 
jection, stating wherein the indictment does not de¬ 
scribe a public offense.20 However, there is also 
authority for the view that where the indictment 
or information is fatally defective in not stating 
the offense, the objection that no offense is charged 
is sufficiently specific.^^ Where the grounds of de¬ 
murrer are specified by statute, a demurrer, in the 
language of the statute, that the indictment or in¬ 
formation does not state facts sufficient to consti¬ 
tute a public offense is sufficient,as is also one 
which specifies the ground of demurrer with great¬ 
er clarity,23 or points out the alleged defect with 
greater particularity,^^ than if the language of the 
statute had been used, and a demurrer which does 
not follow the language of the statute, or specify 


the grounds of objection as distinctly as if it had 
followed such language, cannot be disregarded so 
far as it uses equivalent language.^® 

According to some authorities, the specific consti¬ 
tutional provisions claimed to be infringed by the 
statute on which the indictment is based need not be 
pointed out;26 but according to other authorities, 
a demurrer does not raise a constitutional question 
unless it specifies the statute, or section or part 
thereof, which is claimed to be unconstitutional,2" 
and points out wherein and why it is invalid,28 as 
by naming the specific provision of the constitu¬ 
tion which is violated,23 and showing how or in 
what particular it is violated.^® 

§ 222. Grounds for Demurrer 

a. In general 


count charging one ofCense and de¬ 
murrer to information as a whole 
for charging: more than one offense, 
not connected in their commission, 
did not reach alleged defect of un¬ 
certainty in charge of second offense. 
—People V. Camicle, 81 P.2d 21«, 137 
CaLApp. 324. 

ISisjolnaer 

(1) A demurrer for misjoinder of 
parties is too general to require con¬ 
sideration where there is no sugges¬ 
tion of what parties are misjoined 
or how.—^Asgill v. U. S,, C.C.A.Va., 
60 F.2d 780. 

(2) The same is true of a demur¬ 
rer for misjoinder of separate and 
distinct unrelated offenses where 
there is no suggestion of what sepa¬ 
rate and distinct unrelated offenses 
are improperly united.—^Asglll v. U. 
S., supra. 

31 C.J. p 817 note 87 [dj (2). 

▼enne 

Demurrer stating that accusation 
did not allege offense under the laws 
of the state, and not mentioning ven¬ 
ue, did not raise question of venue.— 
Leavy v. State, 166 S.B. 470, 45 Ga. 
App. 574, affirmed 173 S.E. 419, 178 
Ga. 566. 

PxosectLtlon under general, rather 
than special, law 

A demurrer attacking an informa¬ 
tion on other gnrounds does not raise 
the objection that accused is prose¬ 
cuted under a general statute# where¬ 
as he should be prosecuted under a 
special law.—Snyder v. State, 240 P. 
331, 32 Okl.Cr. 167. 

Authority to extend sitting of grand 
Jury 

Demurrer which was general in 
terms did not raise the question 
whether authorization of April grand 
jury to sit at May term, during 
which indictment was returned, was 


made by proper Judge, since the mat-' 
ter involved questions of fact as 
well as law.—Reuben v. U. S., C.C.A. 
Ill., 86 F.2d 464, certiorari denied 57 
S.Ct. 513, 300 U.S. 671, 81 L.Bd. 877, 
rehearing denied 57 S.Ct 782, 301 U. 
S. 712, 81 L.Ed. 1364—Rollnick v. 
IT. S., C.C.A.I11,, 86 F.2d 464, certio¬ 
rari denied 57 S.Ct 511, 300 U.S. 671, 
81 Xj.Ed. 877, rehearing denied 57 S. 
Ct. 782, 301 U.S. 712, 81 L.Ed. 1364— 
Laven v. U, S., C.aA.111., 86 P.2d 
464, certiorari denied 67 S.Ct 513, 
300 U.S. 671, 81 L,.Bd. 877. 
znsuffloienoy of affidavit 

Ground of demurrer, alleging that 
accusation was void as based on an 
insufficient affidavit, but not show¬ 
ing how or in what respect the affi¬ 
davit was insufficient, is without 
merit—Ducas v. State, 144 S.B. 138, 
38 Ga.App. 449. 

Improper date 

Point that date of accusation is 
prior to date of alleged offense 
should be raised by special demurrer. 
—^Hammond v. State, 134 S.EL 183, 35 
Ga.App. 678. 

Failure to name person to whom 
sale was made is a defect which can 
be reached only by a special demur¬ 
rer, and not by a general demurrer 
that the information does not state 
facts sufficient to constitute a public 
offense.—People v. Kinsley, 5 P.2d 
938, 118 CaLApp. 593. 

Failure to give notice of character 
of literature 

A demurrer on the ground that the 
indictment does not describe certain 
literature, or give any notice of Its 
character, contents, or import, or put 
accused on notice as to its character, 
is Insufficient to raise any issue, 
where it fails to Indicate or point 
out the manner or particular in 
which the indictment fails to sdve 
notice or what further notice is nec- 
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essary under the law.—Carr v. State, 
166 S.R 827, 167 S.E. 103, 176 Ga. 
55. 

SO. Tex.—State v. Schooldeld, 29 
Tex. 501. 

31 C.J. p 817 note 91. 

21. Mo.—State v. Belew, 79 Mo. 584 
—State V. Weeks, 77 Mo. 496. 
CMieral demurrer to information 

raises question whether facts stated 
constitute public offense.—Merrill v. 
State, 26 P.2d 110, 42 Arlz. 341. 

22. N.D.—State v. Wicks, 276 N.W. 
690, 68 N.D. 1. 

23. N.D.—State v. Thomas, 9 N.W. 
2d 442, 72 N.D. 537. 

2A Iowa.—State v. Sexsmith, 210 N. 
W. 555, 202 Iowa 537. 

25. N.T.—People v. McCormick, 125 
N.T.S. 68, 68 Misc. 430. 

26. Conn.—State v. Murphy, 98 A. 
343, 90 Conn. 662—State v. McKee, 
46 A. 409, 73 Conn. 18, 84 Am.S.R. 
124, 49 L.R.A. 542. 

27. Ga.—^Harris v. State, 94 S.E. 

572, 147 Ga. 489, transferred, see 
95 S.E. 321, 21 Ga.App. 796— 

Underwood v. State, 117 S.E. 668. 
80 Ga.App. 257. 

28w Ga.—Sanders v. State, 158 S. 
E. 791, 172 Ga. 770, appeal dis¬ 
missed Saunders v. State of Geor¬ 
gia. 62 S.Ct. 140, 284 U.S. 591, 76 
L.Ed. 509. 

Demurrer oa specific oonstltutioual 
grounds does not present other con¬ 
stitutional grounds not included 
therein.—Territory v. Reyes, 33 Ha¬ 
waii 180. 

29. Mo.—State v. Christopher, 110 S. 

W. 697, 212 Mo. 244. 

31 C.J. p 817 note 88. 

20. Ga.—^Underwood v. State, 117 S, 
E. 668, 30 Ga.App. 257. 

31 C.J. p 817 note 89 [a]. 
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b. Lack of jurisdiction 

c. Bar by statute of limitations 

d. Lack of, or defects in, preliminary 

complaint or examination 

e. Irregularities in composition or organ¬ 

ization of grand jury 

f. Lack of, or objections to, signature, 

indorsement, verification, or prose¬ 
cutor 

g. Alteration of indictment 

h. Insufficient or defective statement of 

offense in general 

i. Lack of particularity 

j. Uncertainty or indefiniteness 

k. Variance or repugnancy 

l. Unconstitutionality or repeal of, or 

defects in, statute 

m. Duplicity or misjoinder of offenses 

n. Misjoinder or nonjoinder of parties 

a. In Greneral 

The matters which may be urged by demurrer are 
limited to those which go to the validity of the Indict¬ 
ment or information, as well as to those which are 
apparent on the face of the indictment, information, or 
record, or are Judicially known, and those specified by 
statute, where the grounds of demurrer are enumerated 
by statute. 


A ground of demurrer must go to the validity of 
the indictment or information and it is proper 
to overrule a demurrer where the grounds alleged 
therein, if true, do not show that the indictment 
is defective.32 a demurrer will not be sustained be¬ 
cause proof of some allegations of the indictment 
may be difficult^s or because the upholding of the 
indictment will compel a long, expensive, and bur¬ 
densome trial before the correctness of the trial 
court’s ruling on the demurrer can be challenged in 
an appellate court.3** A demurrer to an informa¬ 
tion may be employed to raise the objection that 
the offense charged can be prosecuted only by in- 
dictment.35 

Only such matters as are apparent on the face of 
the indictment, information,^® or record,^? or of 
which judicial notice is taken,^® niay be urged by 
demurrer. A demurrer which alleges some new 
matter not appearing on the face of the indict¬ 
ment, information, or accusation attacked,^^ and 
not judicially known or legally presumed to be 
true,^® is a speaking demurrer. Such a demurrer is 
insufficient to raise or present any question for de¬ 
cision and the court may and should either over- 
rule ^2 or refuse to consider^s it. A demurrer can¬ 
not be predicated on facts judicially known with- 


3L Ga.—^Arthur v. State, 92 S.B. 

637, 146 Ga. 827. 

31 O. J. p 818 note 1. 

32. Afk.—^Davis v. State, 280 S.W. 
636, 170 Ark. 602. 

Omission, of edLolTudon. fxom oonst 
Where Indictment contained more 
than one count, the omission of 
words ^‘Against the peace and digr-j 
nity of the State of Alabama” from j 
one or more counts did not render 
such counts demurrable where indict¬ 
ment concluded with required words, 
—Dunn V. State, 187 So. 641, 28 Ala. 
App. 396, certiorari denied 187 So. 
643, 237 Ala. 474. 

33. U.S.—U. S. V. Schechter, D.C.N. 

T. , 8 F.Supp. 136, reversed in part 
on other grounds and affirmed in 
part, C.C.A., U. S. v. A. D. A. 
Schechter Poultry Coriioration, 76 
P.2d 617, certiorari granted 55 
S.Ct 661, 295 U.S. 723, 79 L.Ed. 
1676, and Schechter v. U. S., 55 S. 
Ct 651, 295 U.S. 723, 79 L..Ed. 1676, 
reversed in part on other grounds 
and affirmed in part A. L. A. 
Schechter Poultry Corporation v. 

U. S., 65 S.Ct 837, 295 U.S. 495, 
79 KEd. 1570, 97 A.L..R. 947, fol¬ 
lowed in Divisional Code Authority 
No. 23 Retail Solid Fuel Industry 

V. Beisenberg, 196 N.E. 424, 129 
: Chip St 679. 

Xfe is imxnatezialy on general de¬ 
murrer, whether the government 


will be able to prove all of the alle¬ 
gations of the indictment.—^U. S. v. 
National Retail Lumber Dealers 
Ass*n, D.C.C0I0., 40 F.Supp. 448. 

34. U.S.—^U. S. V. General Motors 
Corporation, D.GInd., 26 F.Supp. 
353, affirmed, C.C.A., 121 P.2d 376, 
certiorari denied General Motors 
Corporation v. U. S., 62 S.Ct 105, 
314 U.S. 618, 86 L.Bd. 497, mo¬ 
tion granted 62 S.Ct 124, 314 U.S. 
579, 86 L.Ed. 469, rehearing de¬ 
nied 62 S.Ct 178, 314 U.S. 710, 86 
L.Ed. 566. 

35. Md.—Basta v. State, 106 A. 773, 
133 Md. 568. 

33. Ariz.—^Ross v. State, 96 P.2d 
285, 54 Ariz. 396. 

Ga.—Waller v. State, 138 S.B. 67, 
164 Ga. 128. 

Ky.—Louisville & N. R. Co. v. Com¬ 
monwealth, 21 S,W.2d 981, 231 Ky. 
554—Newsome v. Commonwealth, 
13 S.W.2d 1046, 227 Ky. 710—Med¬ 
ley V. Commonwealth 268 S.W. 
820, 207 Ky. 83. 

N.Y.—People v, Gutterson, 156 N.E. 
113, 244 N.T. 243, reversing 216 
N.Y.S. 889, 217; App.Div. 778. 

Va.—State v. De Board, 194 S.B. 349, 
119 W.Va. 396. 

31 C.J. p 818 note 96. 

Demurrer Is proper means of ad¬ 
dressing defects appearing on face 
of indictment—U, S. v. Bioff, D.C.N. 
Y., 40 F.Supp. 497. 
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37. U.S.—^U. S. V. Kennerley, D.C. 
N.Y., 209 F. 119. 

31 C.J. p 818 note 96—49 C.J. p 1195 
note 99. 

Bill of particulars as not part of 
record and not rendering indict¬ 
ment demurrable see supra § 156. 

sa U.S.—U. S. V. Morrison, D.C. 
Iowa, 109 F. 891. 

39- U.S.—U. S. V. Tot D.C.N.J., 36 
F.Supp. 273. 

Ga.—Greer v. State, 160 S.E. 839, 
169 Ga. 662—Cole v. State, 22 S.B 
2d 529, 68 Ga.App. 179—^Martin v. 
State, 161 S.B. 371, 44 Ga.App. 276, 

Or.—State v. Young, 267 P. 806, 122 
Or. 257. 

31 C.Ja p 816 note 59. 

40. Ga.—Cole v. State, 22 S.E.2d 
529, 68 Ga.App. 179. 

41. Ga.—Greer v. State, 160 S.E. 839, 
169 Ga. 652—Cole v. State, 22 S. 
K 529, 68 GaALpp. 179. 

42. U.S.—U. S. V. Tot D.C.N.J., 36 
F.Supp. 273. 

Vt—State V. Caplan, 136 A. 706, 711, 
100 Vt 140, citing Corpus Juris, 
and followed in State v. Williams, 
136 A. 713, 100 Vt 160. 

31 C.J. p 816 note 69. 

43. Ga.—Cole v. State, 22 S.R 529, 
68 Ga.App. 179—Martin v. State, 
161 S.B. 371, 44 Ga.App. 276. 

Or.—State v. Young, 257 P. 806, 122 

i Or. 257. 
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out asserting such facts to exist.^^ 

Statutory provisions. Where the specific grounds 
for demurrer are enumerated by statute, others can¬ 
not be urged and, subject to such exceptions as 
are expressly made by statute,^® those which are 
enumerated should be presented by that method.47 
According to the express provisions of some stat¬ 
utes, all objections to an indictment for a defect 
appearing on the face thereof must be taken by 
demurrer and not otherwise and such a statute 
is applicable also to an affidavit charging a crime.^^ 
Where, under statute, a claim that accused has once 
been put in jeopardy for the offense charged, and 
has been acquitted or convicted, must be raised by 
plea, it is not before the court on a demurrer.^® 

b. Lack of Jurisdiction 

Apparent lack of Jurisdiction Is ground for demurrer. 
A demurrer lies for lack of jurisdictional appar¬ 
ent from the record,52 but not where it is not so 
apparent.53 The power of the grand jury to find 
an indictment to supersede a former indictment can¬ 
not be questioned by demurrer.®^ The question of 
the jurisdiction of a circuit court to try accused on 
an affidavit and warrant issued by a justice of the 
peace and made returnable to the circuit court can¬ 
not be raised by demurrer to the affidavit.®® 

c. Bar by Statute of Luuitations 

An objection that the prosecution Is barred by the 


statute of limitations is not ordinarily available on de> 
murrer. 

The statute of limitations must be urged under 
the general issue or special pleas, as the practice 
may be in the particular jurisdiction, as discussed 
in Criminal Law § 449 a, and cannot as a general 
rule be taken advantage of by demurrer, although 
the indictment discloses on its face that it is bar- 
red.55 In some jurisdictions, however, the objec¬ 
tion is available on demurrer.®'^ 

d. Lack of, or Defects in, Preliminary Com¬ 

plaint or Examination 

The grounds of demurrer to an information do not 
include defects In a preliminary complaint or failure to 
hold a preliminary examination. 

An information is not demurrable for defects in 
a preliminary complaint.®^ Also a failure to hold a 
preliminary examination before a magistrate, as re¬ 
quired by law, prior to the filing of an information, 
is not ground for demurrer,®9 at least where an 
averment of such examination is not required by 

statute.®® 

* 

e. Irregnlariti^ in Composition or Organization 

of Ghrand Jury 

Ordinarily, questions relating to the composition or 
organization of the grand jury may not be raised by de¬ 
murrer. 

As a general rule questions affecting the legality 
or regularity of the organization of the grand jury 


44. OsL —Cole V. State, 22 3.E.2d 629, 

68 Oa^App. 179. 

45. ‘CaL—People v. McAllister, 277 
P. 1082, 99 Cal.App, 37—^People v. 
Tibbitts, 286 P. 217, 71 Cal.App. 
709. 

Iowa.—State v. Sexsmlth, 210 N.W. 
555, 202 Iowa 537. 

N.Y.—People v. Vario, 2 N.T.S.2d 611, 
165 Misc. 842. 

N.D.—State v. Thomas, 9 N.W.2d 442, 
446, 72 N.D. 537, citing: Corpus Ju¬ 
ris. 

31 C.J. p 818 note 9. 

46. Okl.—^Harry v. State, 68 P.2d 
340, 59 OkLCr. 802. 

47. Cal.—^People v. Palumbo, 16 P. 
2d 316, 127 Cal.App. 703. 

OkL—Harry v. State, 68 P.2d 340, 

69 Okl.Cr. 302. 

31 C.J. p 819 note 10. 

48. Miss.—Wallace v. State, 181 So. 
522, 182 Miss. 441. 

49. Miss.—Wampold v. State, 155 

So. 360, 170 Miss. 782—Sullivan 
V. State, 117 So. 374, 150 Miss. 542. 

50. N.T.—People v. Oliver, 210 N. 
T.S. 662, 214 App.Dlv. 804. 

51. Ohio.—State v. Chalikes, 170 N. 
R 653, 122 Ohio St. 85. 

Ih Hew* Tork 

(1) In one case, the justices ex¬ 


pressed different opinions as to 
whether a demurrer lies for lack of 
Jurisdiction of the grand jury be¬ 
cause of exclusive jurisdiction rest¬ 
ing in another court, as distinguished 
from lack of territorial jurisdiction, 
but the question had also been raised 
by motions and a majority of the 
judges agreed on reversal for lack of 
jurisdiction.—^People v. Knatt, 60 N. 
B. 835, 156 N.Y. 302. 

(2) In subsequent .cases, it has 
been held that demurrer lies on such 
ground and People v. Knatt, supra, 
is cited in support of this view.— 
People ex rel. Morrison v. Pollack, 
84 N,Y.S,2d 841, 264 App.Div. 92, af¬ 
firmed 48 N.B.2d 831, 289 N.Y. 600 
—^People V. Newman, 253 N.Y.S. 72, 
141 Misc. 429. 

52. Cal.—^People v. Craig, 59 Cal, 
370. 

53. Ala.—Thomas v. State, 69 So. 
413, 13 Ala.App. 421. 

81 C.J. p 818 note 99 [aj. 

Xndictxneut j showing on its face 
that it 'was found in proper county 
Is not demurrable on the gnN>imd of 
lack of territorial jurisdiction.—State 
V. Ryan, 234 P. 811, 114 Or. 91. 

64. N.Y.—^People v. McCormack, 126 
N.Y.S. 68, 68 Misc. 430. 
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55. Ala.—Sanders v. State, 79 So. 
312, 16 Ala.App. 531. 

56. U.S.—Hughes v. U. S., C.C.A. 
Tenn., 114 F.2d 285—Capone v. 
Aderhold, C.C.AGa., 65 F.2d 130, 
affirming, D.C., 2 F.Supp, 280— 
Evans v. U. S., C.C.A.S.C., 11 F.2d 
37. 

Ark.—State v. Harvey, 277 S.W. 869, 
169 Ark, 1074. 

N.Y.—People v. Kaplan, 256 N.Y.S. 

874, 143 Misc. 91. 

31 aJ. p 819 note 17—16 C.J. p 416 
notes 69, 70—^25 C.J. p 805 note 91 
[bj. 

67. Minn.—State v. Tupa, 260 N.W. 

875, 194 Minn. 488, 99 A.L..R. 147. 
N.D.—State v. Thomas, 9 N.W.2d 

442, 72 N.D. 537. 

31 C.J. p 819 note 18. 

58. Cal.—People v. Tibbitts, 236 P. 
217, 71 CaLApp. 709. 

69. Ariz.—Mo Yaen v. State, 163 
P. 136, 18 Aria 491, L.R.A.1917l> 
1014. 

OkL—C anard v. State, 103 P. 737, 2 
Okl.Cr. 605, 189 Am.S.R. 949, re¬ 
hearing denied 103 P. 881, 2 Okl.Cr. 
505, 139 AmS.B. 949. 

60. U.S*—U. S. V, Moller. C.C.N.Y., 
i 26 F.Cas.No.15,794, 16 Blatchf. 66. 
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finding the indictment cannot be raised by demur¬ 
rer,certainly not by a general demurrer on the 
ground that the indictment does not state any of¬ 
fense, where the irregularity does not appear on 
the face of the indictment.®2 A demurrer may, 
however, lie in some cases where the illegality ap¬ 
pears from the face of the indictment.®^ 

Demurrer will not lie for disqualification of a 
grand juror,®^ which does not invalidate the indict¬ 
ment.®® 

f. Lack of, or Objectioiis to, Signature, Indorse¬ 
ment, Verification, or Prosecutor 

Except as to the omission from an indictment of an 
indorsement ** 9 . true bill,'* objections to omissions from 
indictments or informations of signatures or indorsements 
or to the prosecution of the case by a particular person 
are not upheld when attempted to be presented by de¬ 
murrer. 

The omission from an indictment of an indorse¬ 
ment *‘a true bill’* is a ground of demurrer where 
such indorsement is required by a mandatory stat¬ 
ute;®® but a demurrer on this ground is not well 
taken where the indictment is sufficiently indors¬ 
ed ;®7 and a demurrer is not the proper remedy to 
raise the question that an information is not in¬ 
dorsed a true information as required by statute,®® 
or that it is not verified,®® especially where the de¬ 
murrer is on the ground that the information does 
not state facts sufficient to constitute a public of¬ 
fense.'^® An indictment is not demurrable on the 
ground that it is not signed by the prosecuting at- 
tomey^i or that it, as distinguished from an in¬ 
dorsement thereon, is not signed by the foreman 
of the grand jury.^? Also, an objection that the 
names of the witnesses examined by the grand jury 
are not indorsed on the indictment may not be raised 
by demurrer.^® Failure of an indictment to show 
that it was filed in open court cannot be questioned 
by demurrer.*^^ 


Where the district attorney^ is the person alleged 
to have been affected by the crime, any objections 
to his prosecution of the case cannot be taken by 
demurrer to the information."^® When it is appar¬ 
ent that it is without foundation, a demurrer to an 
information on the ground that the special prose¬ 
cuting attorney who filed it was \\dthout authority 
to do so,"® or a demurrer to an accusation on the 
ground that the name of the real prosecutor does 
not appear,^^ is properly overruled. 

g. Alteration of Indictment 

Alteration of an indictment Is not a good ground of 
demurrer where it is of an inconsequential nature or 
extraneous evidence Is necessary to show that it was 
made after the return of the Indictment. 

A demurrer on the ground that the indictment 
shows on its face interlineations and changes from 
the form in which it was originally drawn is not 
good where there is nothing to indicate that the al¬ 
terations were made after the indictment was acted 
on by the grand jury.7® Also, an alleged alteration 
of an indictment after the indictment was returned 
into court is not a ground for demurrer where it 
requires extraneous evidence to support it.79 Even 
though an alteration was made after the filing of 
the indictment, where it is inconsequential, consist¬ 
ing merely of the substitution of one word for an¬ 
other to perfect a meaningless sentence, a demur¬ 
rer complaining thereof will be overruled.®® 

1 l InsufficieiLt or Defeclave Statement of Of- 
fenjse in General 

Even though It followa the language of a statute or 
statutory form, an Indictment or information which fails 
to state facts constituting an offense is subject to de¬ 
murrer; but a demurrer on the ground of such failure 
is property overruled where the indictment or informa¬ 
tion sufficiently charges any offense, regardless of wheth¬ 
er or not it is the offense attempted to be charged. An 
indictment is not necessarily bad on demurrer by reason 
of surplusage or errors. 


61. Ky .—Hopkins v. Commonwealth, 
130 S.W.2d 764, 279 Ky. 370. 

31 C.J. p 819 note 11. 

62. Mo.—State v. Glasscock, 134 S. 
W. 549, 232 Mo. 278. 

63. Md.—State v. Vincent, 47 A. 
1036, 91 Md. 718, 52 L.R.A. 33. 

64. Ga.—Cooper v. State, 32 S.K 23, 
106 Ga. 119. 

Mo.—State v. Glasscock, 134 S.W, 
349, 232 Mo. 278. 

65. Ark.—^Weaver v. State, 46 S.W. 
2d 37, 186 Ark. 147. 

661.. Ky.—^I>uan v. Commonwealth, 79 
. &W-2d 12, 267 Ky. 702. 

31 CJr. p 621 note 62. 

67. Ga.-^]^ead v. State, 123 S.R 34, 
32 Ga.Appv 331« 


68. Iowa.—State v. Fisher, 154 N. 
W. 587, 172 Iowa 462. 

69. OkL—^Thayer v. State, 183 P. 
931, 16 Okl,Cr. 712. 

31 C.J. p 648 note 2, p 818 note 5. 

70. OkL—^Thayer v. State, supra. 
Wash.—State v. Stone, 120 P. 76, 66 

Wash. 625. 

71. Ark.—^Robinson v. State, 7 S.W. 
2d 5, 177 Ark. 534. 

72. U.S.—Bdwards v. U. S., CGA. 
Okl., 113 P.2d 286, certiorari grant¬ 
ed 61 S.Ct. 51, 311 U.S. 632, 85 L. 
Kd. 402, reversed on other grounds 
61 S.Ct 669, 3X2 U.S. 473, 85 KEd. 
957. 

73. Ky.—Porter v. Commonwealth, 
140 S.W. 643, 146 Ky. 548. 

31 C.J. p 624 note 32. 
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74b Ark.—^Berry v. State, 243 S.W. 
858, 155 Ark. 29. 

75. CaL—People v. Tibbitts, 236 P. 
217, 71 CaLApp. 709. 

7eL OkL—^Nance v. State, 273 P. 369, 
41 Okl.Cr. 379. 

77. Ga.—Martin v. State, 126 S.E. 
908, 33 Ga.App. 590. 

73. Ga.—Allen v. State, 61 S.K. 606, 
123 Ga. 499—^Edmunds v. State, 61 
S.Bl 606, 123 Ga. 499. 

79. Ga.—Gunn v. State. 74 &B. 312, 
10 Ga.App. 819. 

80. U.S.—U. S. V. Relsley, D.C.N.J., 
82 F.Supp. 432, motion granted 35 
F.Supp. Ip2. 
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Failure of an indictment or information to state 
facts constituting an offense is ground for demur¬ 
rer,*^ even though, in the case of a statutory of¬ 
fense, the language of the statute has been fol¬ 
lowed,*2 and although it is provided by statute that 
an indictment shall be good which substantially fol¬ 
lows the language of the act of the assembly pro¬ 
hibiting the crime.** If the facts alleged in an in¬ 
dictment for a statutory offense do not bring ac¬ 
cused within the terms and meaning of the statute, 
he may take advantage of the omission by demur¬ 
rer;*^ and, where an information is so unintelligi¬ 
ble as to fail to disclose under what particular pro¬ 
vision of the statute the prosecution is conducted, 
,the demurrer will be sustained.*® Even though an 
indictment is in a form prescribed by statute, it is 
demurrable if it omits one of the elements of the 
offense, as defined by statute.** It may be proper, 
however, to overrule a demurrer to an indictment or 


information which is in a form prescribed by stat¬ 
ute for a particular offense,*"^ even though the stat¬ 
utory form employs a term which necessarily in¬ 
cludes an offense created by statute, but is of wider 
import and casts on the prosecution the burden of 
proving more than the statute demands.** Grounds 
of a demurrer which question the sufficiency of the 
indictment to allege an offense other than that which 
it purports to allege will be overruled;** and a 
demurrer is properly overruled Avhere the indict¬ 
ment or information properly and sufficiently charg¬ 
es a crime,** regardless of whether or not it is the 
crime attempted to be charged.*^ A demurrer will 
not be sustained merely because charges of the na¬ 
ture of those in the indictment have never previ¬ 
ously been held criminal.** 

An indictment or information is not demurrable 
for a misnomer,** for use of a particular form of 
expression,*^ for the presence of surplusage,*® for 


81. Alaska.—^U. S. v. Pearce, 7 
Alaska 246. 

Iowa.—State v. Prear, 203 N.W. 255, 
199 Iowa 1063. 

Ky.—Commonwealth v. Dishman, 24 
S.W.2d 568, 232 Ky. 686. 

Me.—State v. Merrill, 167 A. 172, 
132 Me. 103. 

Neb.—Dickens v. State, 296 N.W. 869, 
139 Neb. 163. 

31 C.J. p 819 note 19. 

Pacts necessary to be proved 
To withstand demurrer Indictment 
must allegro all facts necessary to be 
proved to constitute olfense.—^TT. S. 
V. McGuire, C.C.A.N.T., 64 F.2d 485, 
certiorari denied McGuire v. U. S., 
54 S.Ct 63, 290 U.S. 645, 78 L.Bd. 
560, and Mann v. U. S., 54 S.Ct. 
70. 290 U.S. 645, 78 L..Ed. 560. 
Statutory offense 

(1) Indictment allegringr insumcient 
facts to chargre statutory offense is 
demurrable.—^Hill Grocery Co, v. 
State, 159 So. 269, 26 Ala.App. 302. 

(2) Information, fallingr to chargre 
offense in langruagre of statute or its 
equivalent, is ba4 on demurrer.— 
Clinkscales v. State, 256 P. 66, 37 
Okl.Cr. 55—Phillips v. State. 252 P. 
454, 36 Okl.Cr. 130. 

Offense not punishable 
If an indictment contains allega¬ 
tions which constitute an offense, 
for which no penalty is provided by 
statute or common law, it is sub¬ 
ject to demurrer.—McCurdy v. State, 
135 A. 161. 151 Md. 438. 

82. N.J.—State V. Stimson, 4 N.J. 
Law 9. 

31 C.J. p 819 note 20. 

83. Pa.--^ommonwealth v. Mulhol- 
land, 6 Phila. 280. 

84. Ky.—Commonwealth v. Bush, 
115 S.W. 249, 131 Ky. 384. 


Ezdndlng accused from exception 
Where accused is charged under a 
statute containing provisions except¬ 
ing some person from provisions of 
the statute, question whether indict¬ 
ment charges that accused is not 
within the exception can be raised 
by a demurrer.—State v. Chenoweth, 
284 N.W. 110, 226 Iowa 217. 

Statute as it existed at time of of¬ 
fense 

An exception and demurrer to in¬ 
dictment, not within statute under 
which drawn as it read at time of 
ax:cused*s commission of alleged of¬ 
fense, must be sustained and indict¬ 
ment quaahed.—State v. Cushing, 8 
A.2d 589, 136 Me. 519. 

85. Okl.—Merchant v. State, 167 P. 
272, 12 Okl.Cr, 360. 

86. W.Va.—State v. Ray, 7 S.B.2d 
654, 122 W.Va. 89. 

87. Ala.—^Poster v. State, 78 So. 721, 
16 Ala.App. 458, certiorari dis¬ 
missed 79 So. 300, 202 Ala. 14. 

Or.—State v. Gauthier, 231 P. 141, 
113 Or. 297. 

88. Ala.—Jinright v. State, 125 So. 
606, 220 Ala. 268—^Brown v. State, 
6 So.2d 647, 30 Ala.App. 326— 
Berry v. State, 138 So. 308, 24 Ala- 
App. 221. 

89. U.S.—^U. S. V. Pettus, C.C.Tenn., 
84 P. 791. 

31 C.J. p 819 note 24 [a]. 

90. U.S.—^Pon Wing Quong v. IT. 
S., C.C.A.CaJ., Ill P.2d 761. 

Ala.—^Foshee v. State, 196 So. 767, 
29 Ala-App. 336—Arnold v. Town 
of Hamilton, 109 So. 896, 21 Ala. 
App. 548. 

Ky.—Graves v. Commonwealth, *77 
S.W.2d 45, 266 Ky. 777. 

OkL—Clark v. State, 288 P. 489, 47 
Okl.CP. 379. 


S.C.—State V. Martin, 152 S.E. 738, 
155 S.C. 495. 

91. Ariz.—Merrill v. State, 26 P.2d 
110, 42 Anz. 341. 

31 C.J. p 819 note 25. 

Attempt to charge offense under par¬ 
ticular statute 

(1) Indictment, sufficiently stating 
offense under one statute, although 
drawn to state offense under another, 
is good against demurrer.—Capone v, 
U. S., C.C.A.I11., 51 P.2d 609, 76 A.L. 
R. 1534, certiorari denied 52 S.Ct. 
44, 284 U.S. 669, 76 L.Ed. 566. 

(2) Indictment charging offense 
under unconstitutional law, but 
drawn so as to charge properly com¬ 
mon-law offense, was not subject to 
demurrer.—^Roberts v. Common¬ 
wealth, 44 S.W.2d 577, 241 Ky. 591. 
99. U.S.—^U. S. V. General Motors 

Corporation, D.C.Ind, 26 F.Supp. 
353, affirmed, C.CA.., 121 P.2d 376, 
certiorari denied General Motors 
Corporation v. U. S., 62 S.Ct. 106, 
314 U.S. 618, 86 L.Ed. 497, motion 
granted 62 S.Ct 124, 314 U.S. 579, 
86 LbEd. 469, rehearing denied 62 
S.Ct 178, 314 U.S. 710, 86 L.Bd. 
566. 

93. U.S.—^U. S. V. Empire Hat & 
Cap Mfg. Co., D.GPa., 47 P.Supp. 
395. 

Ala.—Coffey v. State, 14 So.2d 122— 
Patton v. State, 194 So. 425, 29 
AUuApp. 215—Crowder v. State, 
175 So. 330, 27 Ala.App. 622. 
Me.—State v. Merrill, 167 A. 172, 
132 Me. 103. 

31 C.J. p 819 note 31. 

94. CaL—State v. Vasalo, 52 P. 305, 
120 Cal. 168. 

Okl.—Dix V. State, 179 P. 624, 16 OkL 
Cr. 569. 

95. U.S.—Schefano v. U. S., C.CJL 
Ala., 84 P.2d 513. 
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clerical errors \\hich do not render the indictment 
uncertain,9® or for mere grammatical errors,®" but 
may be for an insufficient description of a person 
described as of name unkno^^■n,®^ or failure to state 
the means employed.®® 

It is, of course, proper to overrule a demurrer 
asserting that certain allegations are omitted from 
the indictment where the indictment in fact contains 
such allegations.^ 

Feloniousness. An indictment is demurrable 
where it characterizes the commission of a misde¬ 
meanor as felonious,^ but not where the offense 
charged is a felony and is so designated in the in¬ 
dictment.® It has been both affirmed-* and denied^ 
that, where the act charged is a felony, failure to 
charge that it was done feloniously is a ground for 
demurrer. 

Time of offense. An indictment or information 
may be demurrable for failure to state the year 
of the commission of the offense,® or for the state¬ 
ment of an impossible time.^ Also, an indictment 
for an offense newly created by statute is demur¬ 
rable where it covers a period during part of which 
the thing charged was not a violation of law® or 
where it charges the offense to have been commit¬ 
ted during the month in which the statute took ef¬ 
fect without stating the day of the month on which 


the offense was committed or otherwise charging 
that the act was done after the law took effect.® 
An information filed on the same day on which the 
offense is alleged to have been committed and not 
alleging the commission of the offense before the 
filing of the information is subject to demurrer.^® 

Prior conviction.^. An indictment or information 
is not demurrable merely because it alleges a prior 
conviction of an offense of the same class but 
the question of whether it does so sufficiently may 
be raised by demurrer.^® 

i. Lack of Particularity 

Demurrers attacking indictments or Informations for 
lack of particularity are in most cases overruled either 
because there is deemed to be sufficient particularity in 
the indictment or information in question or because, 
where all the essential elements of the offense are 
charged, the proper remedy for lack of particularity is an 
application for a bill of particulars rather than a de¬ 
murrer. 

According to a few authorities, an indictment, to 
be secure from attack by demurrer, must describe 
all of the elements of the offense with sufficient par¬ 
ticularity to enable accused to prepare his defense 
and, after judgment, plead a conviction or acquittal 
in bar to a second prosecution for the same of¬ 
fense,^® and it is demurrable where its allegations 
► are too generally or it contains no allegation of any 


Ga.—Faircloth v. State, 26 S.R2d 
118, 69 Ga.App. 441. 

R L—State v. Horton, 188 A. 236, 47 

R. I. 341, 

Va.—Riner v. Commonwealth, 134 S. 

E. 542, 145 Ya. 901. 

31 C.J. p 820 note 34—12 C.J. p 626 
note 60. 

TTnnecessaxy words 

Indictment is not bad on demur¬ 
rer because unnecessary words are 
employed.—Goodwin v. Common¬ 
wealth. 288 S.W. 420, 214 Ky. 422. | 

XrrelevaiLt xnaiter 
A demurrer is inappropriate to 
eliminate irrelevant matter from an 
indictment.—Medley v. Common¬ 
wealth, 268 S.W. 820, 207 Ky. 83, 

96. Ark.—Bell v. State, 104 S.W. 
1108, 84 Ark. 128. 

97. OkL—Dix V. State, 179 P. 624, 
15 Okl.Cr. 559. 

99. U.S.—U. S. V. Doe, D.C.Cali, 127 

F. 982. 

99. Ala,—Gaines v. State, 41 So. 865, 
146 Ala, 16. 

1. Ky.—^Lunce v. Commonwealth, 22 

S. W.2d 629, 232 Ky. 214. 

IBatUzs Art out in descriptive part 

of indiotmeat 

. (D’^lhdtctment was not demurrable 
because all elements of offense were 
set i^ut /n 4LCGUsato^ part, where 
sudh elements w&re set out in de-J 


scriptive part.—^Hamilton v. Com¬ 
monwealth. 57 S.W.2d 516, 247 Ky. 
579. 

(2) However, Indictment charging 
drunkenness, which is no offense, in 
accusatory part -was bad on demur¬ 
rer, although descriptive part charg¬ 
ed he was unable to perform duties 
of office because of drunkenness.— 
Patrick v. Commonwealth, 7 S.W.2d 
1039, 225 Ky. 202. 

AUegatton in earlier part of indlot- 
ment 

A claim, on demurrer, of the omis¬ 
sion of an allegation may be with¬ 
out merit where the allegation is 
made in the earlier part of the in¬ 
dictment and subsequent allegations 
are so connected therewith as to 
relate back thereto. 

Ky.—Voils V. Commonwealth, 17 5. 

W.2d 238, 229 Ky. 305. 

W.Va.—State v. Hunnion, 7 S.K2d 
648, 122 W.Va. 134. 

2. Md.—Whittington v. State, 196 
, A. 314, 173 Md. 387. 

3. Ga.—^Darden v. State, 191 S.E. 
176, 55 Ga.App. 699; 

4. Ky.—^Hoskins v. Commonwealth, 
140 S.W. 1040, 146 Ky. 680. 

5. Okl.—^Doolin V. State, 101 P.2d 
271, 69 OkLCr. 88. 

6L Ga.—^Walker v. State, 76 S.E. 
762, 12 Ga,App. 91. 


7. Ga.—^Harris v. State, 58 Ga. 832. 

8. Ala,—^Holt V. State, 193 So. 98, 
29 Ala.App. 100, conforming to an¬ 
swers to certified questions 193 So. 
89, 288 Ala. 2, certiorari granted 
193 So. 101, 238 Ala. 219, and cer¬ 
tiorari deqied 193 So. 103, 258 Ala. 
641. 

9. Ky.—Commonwealth v. Louisville 
Taxicab & Transfer Co., 275 S.W. 
795, 210 Ky. 324. 

la OkL—Tumage v. State, 267 P. 
1038, 40 OkLCr. 180. 

IL Ala.—Mitchell v. State, 115 So. 

149, 22 Ala.App. 300. 

Ky.—^Vinson v. Commonwealth, 293 
S.W.'984, 219 Ky. 482. 

12. Mont.—State v. Gordon, 90 P. 
173, 35 Mont. 468. 

Va.—Keeney v. Commonwealth, 137 
S.E. 478, 147 Va. 678. 

13. U.S.—U. S. V. MonJar, D.C.Del., 
47’P.Supp. 421. 

Where partioulars are not stated 
with sufficient clarity to satisfy ac¬ 
cused or to enable him more ably to 
present his defense, it is his duty 
to demur, as provided by statute.— 
People Perfetti, 264 P. 318, 88 
Cal.App. 609. 

14 . , Miss.—State v. ^ Cahn, 168 Sb. 

202, 458. , L 
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specific fact, as distin^ished from conclusions of 
law or fact.^® Another view, asserted by a number 
of authorities, is that an indictment charging- all 
the essential elements of the offense is not demur¬ 
rable because it docs not give sufficient details,^® 
or does not charge the offense with particularity,^7 
or is too general to give accused exact information 
needed for defense,i8 the proper remedy in such 
cases being an application for a bill of particulars, 
rather than a demurrer.^® Still another view is 
that an indictment which, although charging all the 
essential elements of the offense, fails to contain 
details sufficient to enable accused to prepare his 
defense and protect him against a second prosecu¬ 


tion, may be challenged by a special demurrer, but 
is good as against a general demurrer.20 At any 
rate, an indictment, information, or accusation is 
good as against a demurrer, especially a general de- 
murrer,2i where it sets out the essential elements 
of the crime charged with sufficient clearness and 
particularity to apprise accused of the exact of¬ 
fense charged-2 and what he must be prepared to 
meet,23 to enable him to prepare his defense24 and 
to plead former jeopardy in a later prosecution,25 
and to enable the jury clearly to understand the na¬ 
ture of the offense.26 There may be sufficient par¬ 
ticularity to render an indictment or information 
good as against a demurrer where the indictment or 


IS. Iowa,—state v. Sexsmlth, 206 N. 

W. 100. 200 Iowa 1244. 

N.Y.—^People V. Butler, 23S N.T.S. 
656. 133 Misc. 658. 

le. tr.S,—^U. S. V. Jursrenson. D.C. 

Mass., 31 F.2d 805. 

17. U.S.—^U. S. V. Brunett, D.C.Mo., 
63 F.2d 219. 

1 & Md.—^Larmore v. State. 24 A.2d 
284. 180 Md. 347. 

19. U.S.—^U. S. V. Brunett, D.C.Mo., 
63 F.2d 219—^Maceo v. U. S., C.C.A. 
Tex, 46 F.2d 788, followed in 
Mitchell V. Aderhold, C.CA..Ga,, 64 
P,2d 1081—U. S. V. Jurgenson, D. 
aMass., 31 F.2d 805. 

La,—State v. Brinkley, 157 So. 388, 
180 La, 679. 

Md.—^Larmore v. State, 24 A.2d 284, 
180 Md. 347. 

31 C.J. p 819 note 28. 

Precise place of commission of oxime 
Where venue of crime is correctly 
stated in indictment, failure to al¬ 
lege precise point in such venue 
where crime wa.s committed is not 
proper crround for demurrer to in¬ 
dictment, but is to be remedied by! 
bill of particulars.—^Touhy v. U. S., 
aC.A.Mlnn.. 88 F.2d 930. 

DesoxiptioxL of property 

Proper practice of reaching de¬ 
fect in indictment respecting descrip¬ 
tion of property is by application 
for bill of particulars, not demurrer. 
—^Hopper V. Commonwealth, 63 S. 
W.2d 467, 260 Ky. 406. 

Sabstance of related oontroversy 
Indictment for perjury is not de¬ 
murrable for failure to set forth sub¬ 
stance of controversy in which false 
testimony was given, remedy being 
by bill of particulars.—People v. Li- 
sandrelli, 249 N.T.S. 55. 139 Misc. 
129. 

Bill of particulars generally see su¬ 
pra S 156. 

20. U.S.—Smith V. U, S., C.C.A.Ark., 
83 F.2d 631. 

21. Qa.—Clackum v. State, 189 S.E. 
397, 65 Ga.App. 44. 

CM.—Vincent v. State, 129 P.2d 214, 
75 Okl.Cr. 128—Staley T. State, 79 


P.2d 818, 64 Okl.Cr. 302, reheard 
84 P.2d 813, 65 Okl.Cr. 227. fol¬ 
lowed in Vandeventer v. State, 79 
P.2d 1032, 64 Okl.Cr. 317, reheard 
84 P.2d 819, 65 Okl.Cr. 239. 

31 C.J. p 819 note 26. 

22. U.S.—Blackmon v. U. S., C.C.A. 

Ala., 126 P.2d 214—^Arnold v. U. 
S., C.C.A.C 0 I 0 .. 94 F.2d 499. 

Md.—^Hubin v. State, 23 A.2d 706, 
180 Md. 279, certiorari denied Neal 
V. State of Maryland, 62 S.Ct. 1107, 
316 U.S. 680, 86 L.Bd. 1753—Rich¬ 
ardson V. State, 200 A. 362, 175 
Md. 216. 

Okl.—-Killingsworth v. State, 66 P.2d 
1200, 69 Okl.Cr. 134—Belt v. State, 
66 P.2d 910, 59 Okl.Cr. 69—Rob¬ 
erts V. State. 17 P.2d 973, 54 Okl. 
Cr. 256—^Dunkin v. State, 7 P.2d 
912, 53 Okl.Cr. 116—Bruce v. State, 
287 P. 809, 46 Okl.Cr. 214. 

Charge apparmit to any person, of 
common, understanding 
Information which was in ordinary 
approved form, and which contained 
language from which no person of 
common understanding could be mis¬ 
taken as to charge Intended to be 
made, was sufficient and a demurrer 
thereto was properly overruled.— 
Bdwards v. State, 48 P.2d 1087, 68 
Okl,Cr. 15. 

Ordinary and generally accepted 
meaning of words used 
Where, taken in their generally ac¬ 
cepted meaning and ordinary signifi¬ 
cance, as required by statute, the 
words m question are sufficient to 
apprise accused of the charge against 
him, an accusation is not demurra¬ 
ble on the ground that certain words 
employed therein are not defined in 
the accusation or in the statute on 
which it is based and, therefore, ac¬ 
cused Is not apprised of the charge 
he is required to answer.—Jones v. 
State, 13 S.B.2d 462. 64 aa.App, 376, 
transferred, see 10 3.E!.2d 394, 190 
Ga. 664. 

ga-' 'U.S.—Greenbaaim v. U, S., C.C.A. 
Ariz., 80 F.2d 113. 

D.C.—^U. S. V. Harding, 81 F.2d 563, 
65 App.I>.C. 161. 
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Okl.—^Bums V. State, 117 P.2d 144, 
72 OklCr. 409—Simpson v. State, 
93 P.2d 541. 67 Okl.Cr. 152. 

Or.—State v. Keller, 21 P.2d 807, 
143 Or. 589. 

NoUca of what aooused xtUI be called 
oa to answer 

A demurrer is properly overruled 
where, reading the indictment as a 
whole, the elements of the crime 
charged are alleged with sufficient 
particularity to put accused on notice 
of what he will be called on to an¬ 
swer.—State V. Gellis, 155 S.EL 849, 
168 S.C. 471. 

24. U.S.—Hart v. U. S.. C.C.A.La,. 
112 F.2d 128, certiorari dismissed 
61 set. 6, 311 U.S. 722, 85 L.E<1 
471, certiorari denied 61 S.Ct. 60, 
311 U.S. 684, 85 L.B(t 441. rehear¬ 
ing denied 61 S.Ct. 131, 311 U.a 
726, 86 L.Bd. 473-Arnold v. U. S,. 
C.C.A.C 0 I 0 ., 94 P.2d 499—McNear 
V. U. S.. C.C.A.Kan., 60 P.2d 861— 
Butler V. U. S., C.C.A.Utah, 53 F. 
2d 800. 

Ga.—Summers v. State, ll S.E.2d 
409, 63 Ga.App. 445—^De Vere v. 
State, 164 S.B. 485, 45 Ga.APP. 330 
j —Walton V. State, 161 S*.B. 273. 

44 Ga.App. 298. 

Okl.—CofCelt V. State, 264 P. 7.60, 36 
Okl.Cr. 366. 

25. U.S.—Arnold v. U. S.. C.C.A. 
Colo.. 94 P.2d 499—^McNear v. U. 
S., C.aA.Kari.. 60 P.2d 861—But¬ 
ler V. U. S., C.C.AUtah. 63 F.2d 
800. 

D.C.—^U. S. V. Harding, 81 F.2d 663, 
66 APP.D.C. 161. 

Ga.—Carr v. State, 166 S.B. 827. 176 
Ga. 65, dissenting opinion 167 S. 
B. 103, 176 Ga. 55—Summers v. 
State, 11 aB.2d 409, 63 Ga.ApiL 
445. 

Okl.—Bums V. State, 117 P.2d 144, 72 
OkLCr. 409—ColEelt v. State, 254 
P. 760, 36 OkLCr. 365. 

26. Qa.—Summers v. State, 11 B.TL 
2d 409, 63 Ga.App. 445—De Vere 
v. State, 164 S.B. 485, 45 Ga.App, 
330—rWalton v. State, 161 S.B. 273, 
44 Ga.App. 298. 
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information sets out the tenor of entries in a rec¬ 
ord book of a bank27 or, without copying the in¬ 
strument, sets out the facts contained m a written 
instrument which is a public document open for in- 
spection.28 

j. Uncertainty or Indefinlteness 

Uncertainty and indefiniteness are grounds for de¬ 
murrer In most Jurisdictions. 

Under the statutes of a few states, an objection 
to the indictment for indefiniteness must be taken 
by motion to quash and not by demurrer.-^ In oth¬ 
er jurisdictions, indefiniteness is ground for de¬ 
murrer but frequently an indictment is upheld as 
against a demurrer interposed on this ground.^^ 
Likewise, under the statute of a particular state, an 
exception on the ground of uncertainty may be ir¬ 
regular, 32 and in other jurisdictions, although lack 
of certainty may be urged by demurrer,33 a de¬ 


murrer on this ground will, of course, be overruled 
where the court considers the indictment sufficiently 
certain.34 So, also, vagueness may be a ground of 
demurrer;35 but, where the indictment or informa¬ 
tion is not objectionable on the ground or grounds 
asserted, the court will overrule a demurrer assert¬ 
ing that It is vague,33 vague and indefinite,3^ vague 
and uncertaiii,3S or vague, uncertain, indefinite, and 
ambiguous.33 

Disjunctive or conjunctive allegations. An indict¬ 
ment, information, or accusation may be demurra¬ 
ble for uncertainty because of its disjunctive form,^^ 
notwithstanding the statute defining the offense 
charged is in that form.^^ On the other hand, an 
indictment or information in an alternative or dis¬ 
junctive form may be held sufficient as against a 

demurrer^3 on the ground of uncertainty,^^ 

where it follows an applicable statutory form of 


27. U*S.—Lewis v. U. S., C.C.A. 
OkL. 22 F.2d 760. rehearinsr denied 
26 F.2d 465, certiorari granted 49 
S.Ct. 11. 278 r.S. 587, 73 L.Ed. 
521, affirmed 49 S.Ct. 257, 279 U.S. 
63, 73 L.Bd. 615. 

28. OkL—Chappell v. State, 124 P.2d 
742, 74 OkLCr. 213. 

29,. Ohio.—State v. Messenger, 59 
27.B. 105, 63 Ohio St 398, 

Wyo.—State v. Hall, 194 P, 476, 27 
Wyo. 224. 

80. U.S.—^U. S. V, Sosnowitz & Lot- 
stem, D.CConn., 50 F.Supp. 586. 

Cat—^People v. Horiuchi, 300 P. 457, 
114 €al.App. 415. 

OkL—Presnell v. State, 85 P.2d 441* 
65 OkLCr. 285. 

81. U.S.—Stewart v. U. S., C.C.A. 
Ala., 131 F.2d 624, certiorari de¬ 
nied 63 S.Ct 854, 318 U.S. 779, 87 
L.Bd. 1147—Asgill V. U. S., C.C.A. 
Va., 60 P.2d 776—Campbell v. 
Chase Nat. Bank of City of New 
Tork, B.CN.Y., 5 F.Supp. 156, ap¬ 
peal dismissed U. S. v. Campbell, 
64 S.Ct. 455, 291 U.S. 686, 78 L. 
Ed. 1073, motion denied 54 S.Ct 
459, 291 U.S. 648, 78 L.Ed. 1043, 
and affirmed, C.C.A., 71 F.2d 669, 
94 A.L.R. 708, certiorari denied 55 
S.Ct 108, 293 U.S. 592, 79 L.Ed. 
686. Affirmed, C.C.A., Campbell v. 
Medalie, 71 P.2d 671, certiorari de¬ 
nied 55 S.Ct 108, 293 U.S. 592, 
79 L.Ed. 686. 

Ala.—^Foshee v. State, 195 So. 767, 
29 Ala.App. 335. 

Oa.—^Farrar v. State, 200 S.E. 803, 
187 Qa. 401—Knowles v. State, 142 
S.ES. 676, 166 Ga. 182—Lowe v. 
State, 178 S.E. 203, 50 Ga.App. 369, 
conforming to answers 177 S.B. 
MO, 179 Ga. 742—^De Vere v. State, 
'lk4 S.SL 485, 45 Ga.App. 330. 

Orj—State v. Swain, 31 P.2d 745, 1471 
Or. 207, 93 A.L.R. 921, rehearing I 


denied 32 P.2d 773, 147 Or. 207, 
93 A.L.R. 930. 

Tima of offense 

Indictment could not be attacked 
by demurrer on ground that indict¬ 
ment was not sufficiently definite as 
to time of offense, where time was 
not of its essence.—^Whittington v. 
State, 196 A. 314, 173 Md. 387. 

32. Tex.—State v. Shwartz, 25 Tex. 
764, 

31 C.J. p 818 note 9 [bj. 

33. Ala.—^Holt v. State, 193 So. 98, 
29 Ala.App. 100, conforming to 
answers to certified questions 193 
So. 89, 238 Ala. 2, certiorari grant¬ 
ed 193 So. 101, 238 Ala. 219, and 
certiorari denied 193 So. 103, 258 
Ala. 641—Mastoras v. State, 180 
So. 113, 28 Ala.App. 123, certiorari 
denied 180 So. 115, 235 Ala. 619, 
followed in McGee v. State, 180 So. 
123, 235 Alsu 530, denying certiorari 
180 So. 123, 28 Ala.App. 127, and 
Hast V. State, 180 So. 894, 236 
Ala. 697, denying certiorari 180 
So. 901, 28 Ala.App. 668. Followed 
in Maxey v. State, 180 So. 116, 28 
Ala.App. 127, Huffman v. State, 180 
So. 116, 28 Ala.App. 127, and Mc¬ 
Gee V. State, 180 So. 123, first case, 
28 AUuApp. 127, Hast v. State, 180 
So. 901, 28 Ala.App. 668, and Jack- 
son y. State, 182 So. 82, 28 Ala.App. 
233, reversed on other grounds 182 I 
So. 83, 236 Ala. 75. 

CaL—^People v. Hosencrantz* 272 P. j 
786, 95 CaLApp. 92. 

Ky.—^Deaton v. Commonwealth, 296 
S.W. 167, 220 Ky. 343. 

OkL—Presnell v. State, 85 P.2d 441^ 
66 OkLCr. 285. 

31 C.J. p 819 note 30. 

TTAoextalnty of meaning of wosd 

U.S.—U. S. V. Hautau, D.CJ^.J., 43 F. 
Supp. 507. 
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84. U.S.—Sutton v. U. S., C.C.A.CaL, 
79 P.2d 863—Claiborne v. IT. S., 
C.C.A.MO., 77 P.2d 682. 

Ala.—^Jones v. State, 99 So. 922, 19 
Ala.App. 646. 

35. Ky.—Little v. Commonwealth, 
158 S.W.2d 955, 289 Ky. 475. 

Tf^pueness and uncextalnty 
U.S.—U. S. V. Starr, D.C.Fla., 48 F. 
Supp. 910. 

36. Ala.—^Jones v. State, 99 So. 922, 
19 Ala.App. 646. 

37- U.S.—Hood V. U. S., C.C.A.Okl.. 

23 F.2d 472, certiorari denied 48 
S.Ct 436, 277 U.S. 588, 72 LuBd. 
1002. 

Ala.—^Foshee v. State, 195 So. 767, 
29 Ala..App. 335. 

38- U.S.—Morris v. U. S., C.C.A.La., 
112 F.2d 522, certiorari denied 61 
S.Ct 41, 311 U.S. 663, 86 L.Ed. 
418—^Benham v. U. S., C.C.A.Ohio, 
7 P.2d 271. 

Ala.—^Alexander v. State, 182 So. 64, 

24 Ala.App. 166—Clark v. State, 
106 So. 872, 21 Ala.App. 207. 

39. Ala.—^Roberson v. State, 144 So. 
538, 225 Ala. 595, denying certio¬ 
rari 144 So. 537, 25 Ala.App. 247. 

4a Ga.—Statham v. State, 177 S.B. 
522, 50 Ga.App. 165, followed In 
Redd V. State, 177 S.E. 524, 50 Ga. 
App. 169. 

41- N.Y.—^People v. ALTcamone, 2 N. 

Y.S.2d 823, 167 Misc. 122. 

W.Va.—State v. Dawson, 184 S.B. 
263, 117 W.Va. 125. 

48- Ala.—McGuire v. State, 95 So. 
665. 19 Ala,App. 138—Wright v. 
States 95 So. 335, 19 Ala.App. 112. 

43. CaL—People v. Canales, 65 P* 
: 2d 389. 12 CaI.APP.3d 215. 
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indictment,but even where alternative averments 
are permitted, a demurrer should be sustained if 
one of the alternative averments does not charge 
an offense.^® An indictment or information is not 
demurrable because it uses the conjunctive “and” 
in respect of matters concerning which the statute 
defining the offense uses the disjunctive “or.”^® 

k. Variance or Repugnancy 

Repugnancy between allegations In the Indictment or 
Information, but not a variance between the indictment 
or information and other matters, may be urged by 
demurrer. 

Except, it is held, in the case of repugnancy be¬ 
tween counts,^an indictment or information is de¬ 
murrable on the ground that it contains contradic¬ 
tory and repugnant allegations but a demurrer 
on this ground will be overruled where the court 
deems the terms of the indictment not to be repug¬ 
nant and contradictory,or there is only a slight 
variance between the different parts of the indict¬ 
ment and any person reading the indictment would 
be fully advised of the charge therein,50 or there is 
some conformity between two different paxts of the 
indictment and additional matter contained in one 
part only is surplusage.®^ An inconsistency as to 
time or dates may not be fatal on demurrer, as 
•where accused could not be misled or prejudiced 
thereby®^ or it is apparent that one averment is 
incorrect.®^ Where the state need not prove all of 
the representations and statements alleged in an in¬ 
dictment for false pretenses, the fact that they, or 


some of them, are inconsistent does not render the 
indictment demurrable. ®4 

A variance between the information and a prelim¬ 
inary complaint,®® or between the indictment and 
a copy served on accused,®® or between the indict¬ 
ment and proof,cannot be taken advantage of 
by demurrer. Also, the question of a variance be¬ 
tween an indictment and an instrument is not pre¬ 
sented by demurrer where oyer of the instrument 
is not craved;®® and there may be no variance, 
which is fatal on demurrer, between an allegation in 
the indictment that accused signed a certain state¬ 
ment and a copy of the statement which, as set out 
in the indictment, shows that it was signed by no 
one, where the indictment pleads the statement as 
a matter of inducement and does not purport to set 
it out in its entirety, but only the material part 
thereof.®® 

U TTnconstitntionality or Repeal of, or Defects 
in, Statute 

A demurrer lies on the ground that the statute on 
which the Indictment or Information Is based has been 
repealed or, In most Jurisdictions, on the ground that 
the statute Is unconstitutional on Its face or, In some 
jurisdictions, on the theory that there are defects In the 
statute which, although not affecting its constitutionality, 
affect the sufficiency of the allegations of the indictment 
to charge an offense. 

Demurrer is held a proper remedy for presenting 
the unconstitutionality of a statute on which the in¬ 
dictment is based;®® but under statutes providing 


44. Ala.—Grimes v. State, 135 So. 
644, 24 Ala.App. 892—Grimes v. 
State, 128 So. 122, 23 Ala.App. 518. 

45. Ala.—^Noojin v. State, 194 So. 

414, 29 Ala.App. 178—Griffin v. 

State, 115 So. 769, 22 AUuApp. 369. 
Where there Is no failture to ohargre 

offense in each alternative averment 
and there is no uncertainty, a de¬ 
murrer is properly overruled.—Tan¬ 
ner V. State, 190 So. 292, 28 Ala^App. 
568, certiorari denied 190 So. 295, 
238 Ala. 269. 

46. U.S.—Pon Wing Quong v. TT. S., 
C.C.A.Cal.. Ill F.2d 751. 

Gal.—People v. Hinshaw, 227 P. 156, 
194 Cal. 1. 

Wash.—State v. Rooney, 97 P.2d 156, 
2 Wash.2d 17. 

47. Vt.—State V. Scampini, 59 A. 
201, 77 Vt. 92. 

Xhdictment has been upheld, with¬ 
out discussion, as against a de¬ 
murrer that the counts thereof are 
inconsistent and repugnant.—Rober¬ 
son V. State, 144 So. 538, 225 Ala. 
S95. denying certiorari 144 So. 537, 25 
AUlApp. 247. 

Demurrer for duplicity or misjoinder 
see infra subdivision m of this sec¬ 
tion. 


48. Okl.—^Jerome v. State, 229 P. 
627, 28 Okl.Cr. 131—Flood v. State, 
215 P. 215, 23 OkLCr. 398. 

31 C.J. p 669 note 25, p 820 note 38. 
Sepugnanoy between aocosatory and 
descriptive parts of indictment 
Ky.—Miller v. Commonwealth, 69 S. 
W.2d 969, 248 Ky. 717, followed in 
59 S.W.2d 973 (first case), 69 S.W. 
2d 973, 248 Ky. 726 (second case), 
59 S.W.2d 973, 248 Ky. 728 (third 
case), 248 Ky. 727, and Half v. 
Commonwealth, 63 S.W.2d 591, 250 ! 
Ky. 665—Gregory v. Common-i 
wealth, 11 S.W.2d 432, 226 Ky. 
617. 

49. U.S.—Morris v. TJ. S., C.C.A.L.a., 
112 F.2d 522, certiorari denied 61 
S.Ct. 41, 311 U.S. 663, 85 L.Ed. 418. 

50. Ky.—^Fields v. Commonwealth, 
260 S.W. 343. 202 Ky. 623. 

51. Ky.—Armstrong v. Common¬ 
wealth, 160 S.W.2d 159, 289 Ky. 
758. 

58. N.D.—State v. Cook. 206 N.W. 
786, 53 N.D. 429. 

53. U.S.—Adams v. U. S., Ala., 246 
F. 830, 169 C.C.A. 132. 

Ky.—^Medlock v. Commonwealth, 285 
S.W. 232, 216 Ky. 498. 
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54. Iowa.—State v. Hollingsworth. 
109 N.W. 1003, 182 Iowa 471. 

55. CaL—^People v. Tibbitts, 236 P. 
217, 71 Cal.App. 709. 

N.D.—State v. Johnson, 149 N.W. 
730, 84 S.D. 601. 

There is no demurrable departure 
in an information from an affidavit 
where each charge in the informa¬ 
tion embraces the charge in the affi¬ 
davit.—Clonts V. State, 95 So. 562, 
19 Ala.App. 130. 

56^ Ala.—Story v. State, 59 So. 480, 
178 Ala. 98. 

57. U.S.—Sconyers v. U, S., C.C.A. 
Tex., 54 F.2d 68, certiorari denied 
52 S.Ct. 410, 285 U.S. 654, 76 L.Ed. 
943. 

Ky.—^Hendrickson v. Commonwealth, 
29 S.W.2d 646, 235 Ky. 6. followed 
in Jones v. Commonwealth, 29 S. 
W.2d 648. 235 Ky. 20. 

58. Ala.—^Butler v. State, 22 Ala. 
43. 

31 C.J. p 818 note 96 [dj. 

69. Ga.—^Darnell v. State, 11 S.E.2d 
692, 68 Ga.App. 582. 

I 60. U.S.—U. S. V. Doherty, D.C.Neb, 
18 F.Supp, 793. 
j 81 C.J. p 820 note 44, 
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for certification of constitutional questions to the 
supreme court, they cannot be considered on de¬ 
murrer.®^ When a part of a statute is constitution¬ 
al the question cannot be determined on general de¬ 
murrer and when the question of the constitu¬ 
tionality of a statute is only collaterally involved, 
it is not available on demurrer.®® A demurrer 
should be overruled where the statute charged to 
have been violated is not unconstitutional on its 
face.®4 

WTiere an information is on its face fatally de¬ 
fective because based on a statute which has been 
repealed, a demurrer thereto should be sustained.®® 

It has been held, on the one hand, that the ques¬ 
tion of whether a statute, in referring to a district, 
means one or another of two kinds of districts can¬ 
not be raised by demurrer,®® and, on the other hand, 
that the fact that the statute on which the indict¬ 
ment is based is vague, meager, or indefinite, al¬ 
though not ground for declaring the statute uncon¬ 
stitutional, may be urged as a ground of demurrer 
on the theory that the allegations of the indictment 
are insufficient to charge a crime.®^ 

zn. Duplicity or Misjoinder of Offense 

(1) In general 

(2) In same count 

(3) In different counts 


(1) In General 

Subject to some variation fn particular Jurisdictions, 
duplicity, charging more than one offense, or Improper 
joinder of offenses, in an indictment or information is 
ground for demurrer; but, the indictment or informa - 
tion must, under the principles of criminal pleading ob¬ 
taining in the particular jurisdiction, be objectionable 
on the ground asserted. 

Although there is authority to the contrary,®® it 
is generally held that duplicity is ground for de¬ 
murrer.®® Indeed, it is held by some authorities 
that duplicity must be taken advantage of by de¬ 
murrer,*® but other authorities, discussed supra § 
212, hold that it is ground for quashing. So, also, 
in a particular jurisdiction the fact that an indict¬ 
ment charges more than one crime may no longer 
be a legal ground of demurrer but in other ju¬ 
risdictions an indictment, information, or warrant 
charging two or more offenses is demurrable^^ on 
the ground that it charges more than one offense,*^® 
or on the ground of diiplicity.^^ Furthermore, not¬ 
withstanding some judicial statements to the con¬ 
trary,*^® especially in reference to asserted misjoin¬ 
der of offenses in separate counts, as considered in¬ 
fra subdivision m (3) of this section, it is held that, 
when an indictment or information shows on its 
face an improper joinder of offenses, the defect 
may be exposed by demurrer,^® and the court, on 
sustaining the demurrer, will require the common- 


61. R.L—state v. Martin. 49 A. 497, 
23 R.I. 143—State v, Snell. 42 A. 
869, 21 R.I. 232, 

62. La.—City of New Orleans v. 
Collins. 27 So. 532, 52 La.Ann. 973. 

63. U.S.—U. S. V. Rhoads. D.C.D.C., 
48 F.Supp. 175. 

64. U.S.—XT. S. V. Carolene Products 
Co.. Ill., 58 S.Ct. 778, 304 U.S. 144, 
82 L.Ed. 1234. 

JPailnre to record vote on final pas-j 
saffe 

Objection that statute under which; 
accused was indicted was Invalid be¬ 
cause House Journal showed that 
yeas and nays were not recorded on 
final passagre could not have been 
made in demurrer to indictment.— 
Miggrins V. State, 184 A. 911, 170 
Md. 454. 

1*3110X0 to publish notice of local or 
special law 

Demurrer alleging local or special 
act was unconstitutional for failure 
to publish notice in locality to be af¬ 
fected. in compliance with a consti¬ 
tutional provision, was insufficient.— 
Oreer v. State. 150 S.E. 839. 169 Ga. 
552. 

65. Ga.—^Draper v. State, 64 S.B. 
U7, 6 GaA.pp. 12. 

Okl.—State v. Harmon. 104 P. 370, 3 
OkLCr. 68. 


66. Ky.—Commonwealth v. Lillard, 
9 S.W. 710, 10 Ky.L. 561. 

31 C.J. p 820 note 48 [aj. 

67. Ga.—Carr v. State, 169 S.E. 201, 
176 Ga. 747. 

68. Va.—Pine v. Co.. 93 S.E. 652, 121 
Va. 812. 

31 C.J. p 820 note 50. 

69- U.S.—^Bailey v. U. S., C.C.A.Ga., 
53 F.2d 982--Creel v. U. S.. C.C.A. 
OkL, 21 F.2d 690—U. S. v. Buerk. 
D.C.Wis., 38 F.Supp. 409. 

Ky.—^Burke v. Commonwealth. 269 
S.W. 548, 207 Ky. 491. 

La.—State v. Turner. 152 So. 567. 
178 927. 

Minn.—State v. Marshall. 193 N.W. 

165. 165 Minn. 247. 

OkL—Cole V. State, 262 P. 712, 38 
Okl.Cr. 396. 

Utah.—State v. Anderton, 252 P. 280, 
69 Utah 53. 

31 C.J. p 757 note 80 [a] (3), (6). p 
820 note 49. 

70. Cal.—People v. Perfettl, 264 P. 

318, 88 CaLApp. 609. 

Iowa.—State v. Loucks, 263 N.W. 

838, 218 Iowa 714. 

31 C.J. p 820 note 51. 

7L Alaslwu-^U. S. V. Oarasco, 6 
Alaska 274. 


72. Ky.—Strand Amusement Co. v. 
Commonwealth. 43 S.W.2d 321, 241 
Ky. 48—Frazier v. Commonwealth, 
264 S.W. 1094, 204 Ky. 511. 

73. Idaho.—State v. Pong Wee, 275 
P. 1112. 47 Idaho 416. 

Iowa.—State v. Redlinger, 224 N.W. 
83, 207 Iowa 1114—State v. Mc¬ 
Carty, 209 N.W. 288, 202 Iowa 162. 
Ky.—Ridner v. Commonwealth, 46 
S.W.2d 1102, 242 Ky. 557—Stump v. 
Commonwealth. 268 S.W. 667, 206 
Ky. 793. 

74. Okl.—^Malcom v. State. 293 P. 
268, 49 Okl.Cr. 191—Cole v. State, 
262 P. 712, 38 OkLCr. 396. 

Offenses not based on same transac¬ 
tion 

Information charging two separate 
and distinct offenses, not based on 
same transaction, is demurrable for 
duplicity.—Pickle v. State, 260 P. 
513. 38 OkLCr. 289. 

76. U.S.—Todd V. U. S., C.C.A.Pla.. 
48 F.2d 530. 

70b Ky.—Hudson V. Commonwealth, 
283 S.W. 1034, 214 Ky. 678—Tack¬ 
ett V. Commonwealth, 283 S.W. 
1002, 214 Ky. 680—Medley v. Com¬ 
monwealth, 268 S.W. 820, 207 Ky. 
83. 

31 C.J. ^ 820 note 64. 
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wealth to elect to prosecute accused for one of the 
offenses and dismiss as to the other.*^7 it ig held 
that demurrer is the proper method of raising the 
question of misjoinder under a statute forbidding 
the joinder of offenses in the same indictment ex¬ 
cept in specified cases.*^^ Under express statutory 
provisions in some jurisdictions, demurrer is the 
proper method of raising the question of misjoin¬ 
der,'^^ and such a provision applies also to duplici¬ 
ty.^® 

A particular indictment, information, or warrant 
is not vulnerable to a demurrer on the ground of 
duplicity,^^ multifariousness,82 charging two or 
more offenses,83 or misjoinder of offenses,84 where, 
under applicable principles, discussed above in §§ 
161-184, it is not objectionable on the ground as¬ 
serted. Even though two separate offenses are 
charged, it is proper to overrule the demurrer 


where it is ^"ithout merit by reason of the state 
having been required to elect85 or having actually 
elected in pursuance of permission granted on its 
motion.88 A joinder of two or more offenses of 
the same general nature in an indictment where 
permitted in the particular jurisdiction is not good 
ground of demurrer.87 

(2) In Same Count 

Charging two offenses in one count Is ground for 
demurrer, except in some Jurisdictions and except when 
the joinder is permitted by statute. 

Except in some jurisdictions,88 and except where 
joinder of the offenses in question in the same 
count is permitted by statute,89 it is ground for de¬ 
murrer that the indictment or information shows on 
its face that it charges two separate offenses in one 
coimt;8® but it may be proper to overrule a de¬ 
murrer to a particular indictment or information 


Improper Joinder of felony aad mis¬ 
demeanor 

Ala-—^James v. State, 16 So. 94, 104 
Ala. 20. 

31 C.J. p 786 note 29. 

77. Ky.—^Hazlewood v. Common¬ 

wealth, 132 S.W. 567, 141 Ky. 232. 
31 C.J. p 790 note 13, p 820 note 55. 
78-' Cal.—^People v. Palumbo, 16 P. 

2d 316, 127 CaLApp. 708. 

31 C.J. p 820 note 66. 

79. Ark.—Malone v. State, 152 S.W. 
2d 1019, 202 Ark. 796, 

31 C.J, p 820 note 57—26 C.J. p 957 
note 53. 

80. Miss.—^Norwood v. State, 183 So. 
523, 182 Miss. 898. 

31 C.J. p 820 note 68. 

81. U.S.—Stewart v. XJ. S., C.C,A. 
Ala., 131 F.2d 624, certiorari de¬ 
nied 63 S.Ct. 864, 318 U.S. 779, 87 
I..Ed. 1147—Leche v. U. S., C.C,A. 
La., 118 F.2d 246, affirmin^r, D.C., 

U. S. V. Leche, 34 F.Supp. 982— 
Rolando v. U. S., C.C.A.Utah, 1 
F.2d 110—U. S. V. Dasher, D.C.Pa., 
61 F.Supp. 806—^U. S. V. Buerk, 
D.C.Wis., 38 F.Supp. 409. 

Ky.—Jones v. Commonwealth, 108 
S.W.2d 1021, 269 Ky. 796—Simmons 

V. Commonwealth, 92 S.W.2d 68, 
263 Ky. 171. 

Okl.—Shaw V. State, Cr., 134 P.2d 
999, rehearing denied 138 P.2d 136, 
and followed in Wood v. State, 134 
P.2d 1021 and Jaffee v. State, 134 
P.2d 1027—^Broaddus v. State, 90 
P.2d 457, 66 OkLCr. 148. 

Indictment merely allesrh^fiT details 
Ga—Grier v. State, 128 S.E. 210, 158 
Ga 321. 

Warrant charging oontiniilng offense 

Ky.—^Lefler v. Commonwealth, 287 
S.W. 669, 216 Ky. 176. 

One criminal transaction 
An indictment alleging several 
matters constituting a single en¬ 


tire offense and relating to one crim¬ 
inal transaction perpetrated at the 
same time and subject to but one 
punishment, was not demurrable as 
duplicitous.—^Hicks v. State, 21 S.E. 
2d 113, 67 GaApp. 476. 

82. Ga—^Hicks v. State, supra 

83. U.S.—Morris v. U. S.. aC.A.La, 
112 F.2d 522, certiorari denied 61 
S.Ct 41, 311 U.S. 663, 85 L.Ed. 
418—Greenbaum v. U. S., C.C~A. 
Ariz., 80 F.2d 118. 

Ariz.—Branham v. State, 263 P. 1, 
33 Ariz, 170. 

Oa—Griffin v. State, 117 S.E, 470. 
30 GaApp. 186. 

Ky.—Rush v. Commonwealth, 43 S. 

W.2d 718, 241 Ky. 306—^Patrick v. 
Commonwealth, 7 S.W.2d 1039, 
225 Ky. 202—^Hatton v. Common¬ 
wealth, 280 S.W. 103, 212 Ky. 811. 
N.T.—^People v. Qutterson, 165 N.E. 
113, 244 N.Y. 243, reversing 216 
N.T.S, 889, 217 App.Div. 778. 

Okl.—^Broaddus v. State, 90 P.2d 457, 
66 Okl.Cr. 148—Hunter v. State, 72 
P.2d 399, 63 OkLCr. 24—^Moore v. 
State, 50 P.2d 746, 68 Okl.Cr. 122. 
Or.—State v. Wright, 257 P. 699, 122 
Or. 377, rehearing denied 269 P. 
298, 122 Or. 377. 

Waah.—State v. Hall, 66 P.3d 716, 
185 Wash. 685. 

Ihdictment charging two acts com- 
stitTiting same offense 
Ky.—^Dennison v. Commonwealth, 248 
S.W. 880, 198 Ky. 880. 

Indictment dhBxglng nnmher of Im- 
tents 

Va—^Mitchell v. Commonwealth, 127 
S.E. 368, 141 Va 541. 

;84i Ga—^Hicks v. State. 21 S.E.2d 
113, 67 GaApp. 476. 

Md.—^Reynolds v. State, 119 A. 467, 
’ 141 Md. 637. 

81 C.J. p 758 note 86 (al. 

1231 


Indictment charging only one crime 
U.S.—Asgill V. U. S., C.C.A.Va, 60 
P.2d 780. 

Indictment making one charge in 
single partioular 

U. S.—Asgill V. U. S., C.C.A.Va, 60 F. 
2d 776. 

85. Ark.—Holmes v. State. 254 S.W. 
470, 160 Ark. 218. 

88. Ky.—^Deaton v. Commonwealth. 
166 S.W.2d 94, 288 Ky. 246. 

87. W.Va—State v. Miller, 108 S.E. 
487, 89 W.Va 84. 

88. W.Va—State v. Vaughan, 117 S. 
R 127, 93 W.Va 419. 
mOiotment charging both unlawful 

performance and unlawful permis¬ 
sion of the same act is not demur¬ 
rable.—State V. Chesapeake & Poto¬ 
mac Telephone Co. of West Virginia 
4 S.B.2d 257, 121 W.Va 420. 

Where one charge could be left out 
as surplusage, the indictment is good 
as against a demurrer that it charg¬ 
es two offenses in one count.—State 

V. Wisman. 116 S.E. 698, 93 W.Va 
183, approved 126 S.E. 701, 98 W.Va 
250. 

89. Va—^Riner v. Commonwealth, 
134 S.E. 542, 145 Va 901. 

90. U.S.—^U. S. V. Morrison, D.C.N. 
T., 16 F.Supp. 934. 

Pla—^Hamilton v. State, 176 So. 89, 
129 Fla 219, 112 A.L.R. 1013. 

Mo.—State v. Brown, 296 S.W. 126, 
127, 317 Mo. 361, citing Corpus Jtu 
xis. 

Si>ecial demurrer 

Ga—Williams v. State, 60 Ga 88. 

Charges of being accessory before 
and after fact 

A demurrer lies where the same 
accused is charged m the same count 
with being an accessary both before 
and after the fact an^ by statute, 
an accessary before the fact is made 
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based on this ground,as where the indictment or 
information is construed to charge only a single of¬ 
fense in the same count.^^ 

(3) In Different Counts 

A demurrer for misjoinder of counts may be of no 
avail either because of it not being a proper method of 
raising the question in the particuiar jurisdiction or be¬ 
cause of there being no misjoinder in the Indictment 
or information In question. In some Jurisdictions, how¬ 
ever, a demurrer Is a proper method of presenting the 
question. 

In some jurisdictions, a demurrer is a proper 
method of challenging the sufficiency of an indict¬ 
ment or information which joins counts for two 
or more offenses,as where there is a joinder of 
counts on ’which the punishments are different,^^ or 
an indictment in separate counts charges two dis¬ 
tinct felonies differing both in their elements and 
their punishments.^^ In many jurisdictions, how¬ 
ever, a misjoinder of counts is not regarded as 
ground for demurrer.®® Also, as considered supra 
§§ 178-183, stating what may be pleaded in sepa¬ 
rate counts, considerable latitude is allowed where 
separate counts are employed; and a particular in¬ 
dictment or information emplo 3 ring separate counts 
may not be vulnerable to a demurrer,® ^ as where 


there is no misjoinder,®® or only one offense is 
charged,®® although, in order to meet the evidence, 
it is charged to have been committed in different 
forms,! or where several misdemeanors are joined 
by different counts,® or, according to some author¬ 
ities, even where separate and distinct felonies are 
joined.® An indictment charging accused in sepa¬ 
rate counts as principal and as accessary before the 
fact is not demurrable where a statute abolishes the 
distinction between principals and accessaries be¬ 
fore the fact with regard to the grade of the of¬ 
fense and the punishment.^ Where it cannot be de¬ 
termined from the face of the pleading whether 
the different counts are based on the same acts, the 
question cannot be decided on demurrer.® 

Failure to number each count in an indictment 
is not ground for demurrer.® 

n. Misjoinder or Nonjoinder of Parties 

An indictment is not subject to demurrer for non¬ 
joinder of parties; and it may be so framed as not to 
be properly demurrable for misjoinder of parties. 

It is proper to overrule a demurrer to an indict¬ 
ment for misjoinder of parties where the indict¬ 
ment charges only one crime and that all of the 
defendants are guilty thereof ;7 and there is no 


a principal and punishable as such, 
while an accessary after the fact can 
only be punished to the extent of 
one half of tne maximum punish¬ 
ment imposed on the principaL—U. 
S. V. Johnson, C.C.A.I11., 123 P.2d 
IIL 

91. Ala.—Roberson v. State, 144 So. 
53S, 225 Ala. 595, denying certio¬ 
rari 144 So. 537, 25 Ala.App. 247— 
Terry v. State, 197 So. 44, 29 Ala. 
App. 840, certiorari denied 197 So. 
46, 240 Ala. 51. 

Ga.—Howard v. State, 117 S.B. 766, 
30 Ga.App. 165. 

92. U.S.—Howe V. U. S., C.CJLMO,. 
81 P.2d 752, 

CaL—People v. Pierce, 96 P.2d 784, 
14 Cal.2d 639, followed in People 
V. Sikora, 96 P.2d 788, 14 Cal.2d 
800. 

Ga.—Bivins v. State, 170 S.E. 513, 47 
Ga.App. 891—Norman v. State, 
160 S.B. 522, 44 Ga.App. 92, frans- 
ferred, see 156 S.E. 208, 171 Ga. 
627. 

Wash.—State v. Jdayer, 283 P. 195, 
164 Wash. 667. 

Chargo of co]i.ti]Liioiui offense 
Miss.—Boyd V. State, 170 So. 671, 
177 Miss. 84. 

SetOig out acts oonjimotlvely with 
intent to charge single offense 
Although certain acts are mention¬ 
ed in a statute disjunctively, an in¬ 
dictment setting them out conjunc¬ 
tively in a singie count with Intent 
to charge a' single offense is not vul-1 


nerable to a demurrer.—^U. S. v. 
Brown, D.CWash., 56 P.2d 659. 
Different statements In separate 
counts 

Information was not demurrable 
because more than one offense was 
charged in the second count where 
a preliminary statement, preceding 
the third and fourth counts, that 
each was a different statement of the 
same cause of action set forth in 
the second count of information, con¬ 
stituted the third and fourth counts 
separate counts and not portions of 
the second count.—^People v, Lom¬ 
bard, 21 P.2d 965, 181 CaLApp. 525. 

93. Mo.—State v. Brown, 296 S.W. 
125, 317 Mo. 861, citing Corpus 
Juris. 

Wash.—State v. McCourt, 289 P. 41, 
167 Wash. 499—State v. Brunn, 268 
P. 13, 144 Wash. 341, reheard 260 
P. 990, 145 Wash. 435. 

94. Ala.—Adams v. State, 55 Ala. 
143. 

95. Miss.—^MoEwen y. State, 96 So. 
690, 182 Miss. 388. 

99. U.S.—Todd V. U. S., C.C.A.Pla., 
48 P,2d 580—Optner v. U. S., C.C. 
A.Mlch.. 13 F.2d 11. 

Pa.—Commonwealth v. Camwell, 89 
Pa. Super. 889. 

31 C.J. p 820 note 53. 

97. TJ.S.—^Harris v. TJ- S., C.C.A.Ala., 
8 F.2d 841. 

Ala.—^Roberson v. State, 144 So. 538, 
225 Ala. 595, denying cettiorari 144' 
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So. 537, 25 Ala.App. 247—Terry v. 
State, 197 So. 44, 29 Ala.App. 840, 
certiorari denied 197 So. 46, 240 
Ala. 51. 

N.Y.—People v. Rosenthal, 35 N.T.S. 
2d 215, 264 App.Div. 822, reversed 
on other grounds 46 N.E!.2d 896, 
289 N.Y. 482. 

W.Va.—State v. Runnion, 7 S.E.2d 
648, 122 W.Va. 134. 

9& Ga.—^York v. State, 156 S.B. 733, 
42 Ga.App. 453. 

99. Utah.—State v. Green, 57 P.2d 
750, 89 Utah 437. 

1. Iowa.—State v, Abel, 199 N.W 
354, 198 Iowa 68. 

31 C.J. p 777 note 92. 

8. N.C.—State v. Slagle, 82 N.C 
653. 

31 C.J- p 786 note 21. 

3. W.Va.—State v. Shores, 7 S,E 
418. 31 W.Va. 491, 18 Am.S.R. 875. 

31 C.J. p 784 note 91. 

4. Ark.—Gill V. State, 27 S.W. 598, 
59 Ark. 422. 

5. U.S.—U. S. r. Palmier!. C.C.N.Y., 
169 F. 490. 

31 C.J. p 820 note 59. 

a Ala.—Wilson v. State, Ala.App. 
14 So.2d 382—^Terry v. State, 197 
Sow 44, 29 Ala.App. 340, certiorari 
denied 197 So. 46, 240 Ala. 51. 

Ga.—Wright v. State, 186 S.E. 149, 
53 Ga.App. 371. 

7. U.S.—AsgiU V, U. S., C.C.A.Va., 
«0 F.2d 780fc 
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demurrable misjoinder of parties in an indictment 
against only one person.^ Where the act alleged 
could be the joint act of two persons, an indictment 
charging two defendants with the joint commission 
of a single unlawful act is not properly demurrable 
for a misjoinder of defendants;^ and even though 
the offense charged could not be committed jointly, 
a demurrer on the ground that defendants are 
charged jointly is not well taken where the indict¬ 
ment, properly construed, should be treated as a 
separate indictment against each of the accused per- 
sons.i® A statute providing that an aider or abet¬ 
tor may be prosecuted and convicted jointly with 
the principal obviates objections, interposed by de¬ 
murrer, to a joint indictment of defendants for an 
act which could not be done jointly,or for aiding 
and abetting each other in such act.l2 An indict¬ 
ment or presentment of an officer or director for 
causing or allowing a bank to become fraudulently 
insolvent is not subject to demurrer for nonjoinder 
of other officers or directors.^* 


§ 223. Hearing and Determination 

For the purpose of ruling on a demurrer, the court 
will treat as admitted all facts well pleaded in the in¬ 
dictment, information, or complaint attacked, and it 
will not consider any fact dehors such pleading or the 
record. If an indictment contains one good count a 
demurrer to the whole indictment will be overruled. 

The issue as to the legality of an indictment, in¬ 
formation, or complaint raised by a demurrer there¬ 
to is to be determined by the court^^ which, for this 
purpose, will examine the entire record, including 
the demurrer as well as the pleading attacked 
but the court will not admit any new facts or evi¬ 
dence,or consider such facts or evidence's or any 
fact or matter dehors the indictment, information, 
complaint,^^ or the record.^® Where an informa¬ 
tion is challenged by a general demurrer, it must 
be construed in connection with an exhibit attached 
to and made a part of it^i It has been held, on the 
one hand, that stipulations made between counsel 
that the indictment shall be regarded as containing 
certain omitted allegations will not be considered.22 
On the other hand, an s^eement of the parties that 


8. U.S.—^Asglll V. TT. S., C.C.A.Va., 
60 F.2d 776. 

9. Md.—Neusbaum v. State, 143 A. 
872, 166 Md. 149. 

la Ga.—^Price v. State, 187 S.B. 
619, 54 Ga.App. 206. 

11. Ky.—^Bradley v. Commonwealth, 
144 S.W.2d 819, 284 Ky. 340—Ba- 
vldeon V. Commonwealth, 87 S.W. 
2d 119, 261 Ky. 158. 

12. Ky,—^Drake v. Commonwealth, 
282 S.W. 1066, 214 Ky. 147. 

13. Ga.—Snead v. State, 139 S,1L 
812, 165 Ga. 44—Futrell v. State, 
122 S.E. 80, 31 Ga.App. 767. 

14b N.C.—State v, Edwards, 130 S. 

E. 10, 190 N.C. 322. 

Waiver of statutory regnlremeut of 
heaxinsr 

The niing of supersedln^T Indict¬ 
ment, after filing: of demurrer to pri¬ 
or Indictment, w£ls not violative of 
statutes requiring: court to hear ob¬ 
jections presented by demurrer and 
to g:ive judfi:ment thereon, where 
accused waived statutory require¬ 
ment of hearing by agreeing that 
all motions and pleadings relating 
to validity of indictment would be 
submitted in writing to Justice for 
decision, and demurrer was over¬ 
ruled before grand Jury began its 
reconsideration of prior indictment. 
—People V. Luckman, 297 N.T.S. 616, 
164 Misc. 230, affirmed 3 N.Y.S.2d 
864, 254 App.DiV. 694. 

Bisregardliig certain points, objec¬ 
tions, or questions 

(1) Where the court decides the 
questions or ii^ues, and overrules 
the demurrer, on the merits; it need 

42 C.J.S.-78 


not decide whether such questions 
or issues are properly raised by the 
demurrer —^U. S. v. Chamey, B.C. 
Mass., 50 F.Supp. 581. 

(2) The court will consult sound 
sense, to disregard of captious ob¬ 
jections, in looking for meaning of 
allegations in criminal complaint on 
demurrer thereto.—State v. Jalbert, 
Me., 30 A.2d 799. 

(3) WTiere by demurrer to indict¬ 
ment accused challenged constitu¬ 
tionality of statute and also raised 
other questions, but the whole of ar¬ 
gument of accused was based on 
the charged invalidity of statute, 
court assumed that other points 
raised in the demurrer were waived. 
—^U. S, V. Feature Frocks, B.C.I11., 
33 F.Supp. 206. 

<4) Waiver of defects and objec¬ 
tions see infra §§ 301-311. 

16. U.S.—U. S. V. Watkins, B.C., 28 
P.Cas.No.16,649, 8 Cranch C.C. 441. 
31 C,J. p 821 note 64. 

16- Me.—State v. Striar, 118 A. 377, 
121 Me. 519. 

31 C.J. p 821 note 64 [a]. 

17- U.S.—^U. S. V. Empire Hat & Cap 
Mfg. Co., B.C.Pa., 47 F.Supp. 396. 

Tor purpose of amendment 

Evidence will not be heard for the 
purpose of allowing the prosecution 
to amend.—Commonwealth v. Kaas, 
3 Brewst., Pa., 422. 

18L Subsequent evidence 
Md.—Larmore v. State, 24 A.2d 284, 
180 Md. 347. 

Svldenoe Introduced at trial 
Utah.-nState v. Fisher, 8 P.2d 689, 79 
Utah 116. 


Speaking demurrer 

(1) Extraneous facts alleged in 
speaking demurrer cannot be con¬ 
sidered.—State V. Toung, 257 P. 806, 
122 Or. 267. 

(2) Speaking demurrer generally 
see supra $ 222 a. 

19. U.S.—^U. S. V. Empire Hat & 
Cap Mfg. Co., B.C.Pa., 47 F.Supp. 
395—U. S. V. Reisley, B.C.N.J., 32 
F.Supp. 432, motion granted 35 F. 
Supp. 102. 

Cal.—People v. Begnen, 234 P. 129. 
70 Cal.App. 667. 

Or.—State v. Toung, 257 P. 806, 122 
Or. 257. 

Question that cannot be answered 
by enamlnation of indictment will 
not be considered.—^U. S. v. Mullln, 
B.aMo., 51 F.Supp. 786. 

Presumptions 

In prosecution of assistant post¬ 
master for embezzlement of funds, 
court cannot assume in support of 
demurrer that post office was of par¬ 
ticular class.—^U. S. V. Allen, B.C. 
La., 18 F.2d 648. 

Matters outside indictment or record 
as not coxustituting grounds for 
demurrer see supra § 222 a. 

20i. Vt.—State v. Caplan, 135 A. 705, 
100 Vt. 140, followed in State v. 
Williams. 186 A. 713, 100 Vt 160. 
Bill of p^iculars not considered 
on healing of demurrer see supra 
§ 156. 

SI- Okl.—Clark v. State, 288 P. 489. 
47 Okl.Cr. 879. 

22, N.T.—People ▼. Campbell, 
Park.Cr. 386. 
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§ 223 

documentary evidence may be considered as a part 
of an indictment has been accepted and acted on;^^ 
but the rule that exhibits filed with a pleading are 
considered only against the pleader, as discussed in 
the CJ.S. title Pleading § 375, also 49 CJ. p 619 
note 85, has been applied to such documentary ev¬ 
idence in testing the strength of the indictment.24 

An indictment must be read as a whole in deter¬ 
mining whether it is demurrable but the rule, 
stated supra § 153, that one count cannot aid anoth¬ 
er imless it is referred to expressly is applicable on 
demurrer.2® On a joint demurrer by two defend¬ 
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ants, an information which is good as to one de¬ 
fendant is good as to both.27 

For the purpose of a ruling thereon, a demurrer 
admits the truth of all material's and issuable^s 
facts which are well^O pleaded^i and which are not 
contrary to facts of which the court may take ju¬ 
dicial notice but it does not admit the truth of 
facts which are insufficiently pleaded,S3 or the mere 
conclusions of the pleader,it being the duty of the 
court, when the indictment is challenged by de¬ 
murrer, to determine the legal effect of the facts 
charged and the court is not obliged to assume 
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23. U.S.—^U. S. V. Kennerley, D.C. 
N.T., 209 F. 119. 

Ky.—Commonwealth v. Bush, 115 S. 

W. 249, 131 Ky. 384. 

2^ Ky.—Commonwealth v. Bush, 
supra. 

25. D.C.—Randle v. U. S.. 113 F.2d 
945, 72 App.D.C. 368, certiorari de¬ 
nied 61 S.Ct. 64, 311 U.S. 683, 

85 KEd. 440. 

26. U.S.—Hill V. Sanford, C.C-A.Ga.. 
131 F.2d 417, certiorari denied 63 
S.Ct. 771, 318 U.S. 774, 87 L.Ed. 
1143. 

27. S.D.—State v. Rathjin, 193 N.W. 
247, 46 S.D. 412. 

28. Cal.—People v. Hadley, 226 P. 
836, 66 Cal.App. 370, followed in 
226 P. 841, 66 Cal.App. 795 and 
People V. Ernstingr, 226 P. 841, 66 
Cal.App. 797. 

Mo.—State v, Rosegrant, 93 S.W.2d 
961, 338 Mo. 1153. 

29. Cal.—People v. Hadley, 226 P, 
836, 66 Cal.App. 370, followed in 
226 P. 841, 66 Cal.App. 795 and Peo¬ 
ple V. Emsting, 226 P. 841, 66 Cal. 
App. 797. 

30. U.S.—Shannon v. U. S., C.C.A. 

Okl., 76 P.2d 490—U. S. v. Asso¬ 
ciated Plumbing & Heating Mer¬ 
chants, D.C.Wash., 38 F.Supp. 769 
—^U. S. V. General Motors Corpo¬ 
ration, D.CInd., 26 F.Supp, 353, 
affirmed, C.C.A.. 121 F.2d 376, cer¬ 
tiorari denied General Motors Cor¬ 
poration V. U. S., 62 S.Ct. 105, 314 
U.S. 618, 86 L.Ed. 497, motion 

granted 62 S.Ct 124, 314 U.S. 579, 

86 KEd. 469, rehearing denied 62 
S.Ct. 178, 314 U.S. 710, 86 L.Ed. 
566. 

Cal.—People v. Hadley, 226 P. 836, 
66 Cat App. 370, followed in 226 
P. 841, 66 Cal.App. 795 and Peo¬ 
ple V. Emsting, 226 P. 841, 66 
CaLApp. 797. 

Ga.—Head v. State, 24 S.E.2d 145, 68 
Ga.App. 759. 

Mont—State v. Hahn, 72 P.2d 459, 
105 Mont 270. 

31 C.J. p 821 note 65. 

Ctosxal denmixer admits facts 
well pleaded. 


Xeb.—Carlsen v. State, 261 N.W. 339, 
129 Neb. 84. 

N.J.—State V. Klapprott, 22 A.2d 877, 

127 N.J.Law 395. 

31. U.S.—Ratigan v. U. S., C.C.A. 
Wash., 88 F.2d 919. certiorari de¬ 
nied 57 S.Ct 938, 301 U.S. 705, 81 
L.Ed. 1359, rehearing denied 58 S. 
Ct 52. 302 U.S. 774. 82 L.Ed. 600 
—^U. S. V. Empire Hat & Cap Mfg. 
Co., D.C.Pa., 47 F.Supp. 395—U. 
S. V. St Joseph Stock Yards Co., 
D.C.MO.. 44 F.Supp. 31—U. S. v. 
Drivers, Chauffeurs and Helpers 
Local Union No. 639 of Interna¬ 
tional Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Help¬ 
ers of America, D.C.D.C., 32 F. 
Supp. 594—^U. S. V. Abelow, D.C. 
N.T., 14 F.Supp. 304. 

Ala.—^McBride v. State, 98 So. 135, 
19 Ala.App. 471. 

Conn.—State v. Zazzaro, 20 A.2d 737, 

128 Conn. 160. 

D.C.—^U. S. V. American Medical 
Ass’n, 110 P.2d 703, 72 App.D.C. 12, 
reversing, D.C., 28 F.Supp. 752, 
certiorari denied 60 S.Ct 131, 308 
U.S. 599, 84 L.Ed. 502 and Ameri¬ 
can Medical Ass’n v. U. S., 60 S.Ct 
1096, 310 U.S. 644, 84 L.Ed, 1411. 
Vt—State V. Caplan, 135 A. 705, 100 
Vt 140, followed in State v. Wil¬ 
liams, 135 A- 713, 100 Vt 160. 
AUegatloxLs in indictment must be 
taken, accepted, or assumed to be 
true for the purposes of a demur¬ 
rer. 

U.S.—U, S. V. McKay, D.C.Mich., 45 | 
F.Supp. 1007—^U. S. 'v. Sutherland, 
D.C.Ga., 37 F.Supp. 344—U. S. v. 
Classic, D.C.La., 35 F.Supp. 457— 
U.S. V. Wimberly, D.C.La., 34 P. 
Supp. 904—^U. S. V. Schechter, D.C. 
N.T., 8 F.Supp. 136, reversed in 
part on other grounds and affirmed 
in part, C.C.A., U. S. v. A. L. A. 
Schechter Poultry Corporation, 76 
P.2d 617, certiorari granted 55 S. 
Ct 651, 295 U.S. 723, 79 L.Ed. 1676, 
and Schechter v. ip. S., 55 S.Ct 
651, 295 U.S. 723, 79 L.Ed. 1676, 
reversed in part on other grounds 
and affirmed in part A. L. A. 
Schechter Poultry Corporation v. 
U. S., 55 S.Ct 837, 295 U.S. 495. 
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79 KBd. 1570, 97 A.L.R. 947, fol- 
lowed in Divisional Code Author¬ 
ity No. 23 Retail Solid Fuel Indus¬ 
try V. Reisenberg, 196 N.E 424, 
129 Ohio St 679—U. S. v. Brown, 
D.C.N.Y., 5 F.Supp. 81, affirmed, 
C.C.A., 79 F.2d 321, certiorari de¬ 
nied McCarthy v. U. S., 56 S.Ct 
309, 296 U.S. 650, 80 L.Bd. 462. 
Miss.—State v. Clark, 110 So. 447, 
145 Miss. 207. 

N.Y.—People v. Kalbfeld, 207 N.Y.S. 
744, 124 Misc. 200. 

On general demurrer, court will 
assume that allegations of the in¬ 
dictment are true.—^U. S. v. National 
Retail Lumber Dealers Ass*n, D.C. 
Colo., 40 F.Supp. 448. 

Special demurrer admits facts 
pleaded in indictment.—^Napier v. 
Commonwealth, 287 S.W. 21, 215 Ky. 
847. 

32. Cal.—People v. Hadley, 226 P. 
836, 66 CaLApp. 370, followed in 
226 P. 841, 66 CaLApp. 795 and 
People V. Ernsting, 226 P. 841, 66 
CaLApp. 797. 

33. Pa.—Commonwealth v. Melis- 
sari, 148 A. 45, 298 Pa 63 —Com¬ 
monwealth V. Trimmer, 84 Pa 65. 

34. U.S.—^U. S. V. General Motors 
Corporation, D.C.Ind., 26 F.Supp. 
353, affirmed, C.C.A., 121 P.2d 376, 
certiorari denied General Motors 
Corporation v. U. S., 62 S.Ct. 105, 
314 U.S. 018, 86 L.Ed. 497, motion 
granted 62 S.Ct. 124, 314 U.S. 579, 
86 L.Ed. 469. rehearing demed 62 
S.Ct. 178, 314 U.S. 710, 86 L.Ed. 
566. 

Cal.—^People v. Hadley, 226 P. 836, 
66 CaLApp. 370, followed in 226 P. 
841, 66 CaLApp. 795 and People 
V. Ernsting, 226 P. 841, 66 CaL 
App. 797. 

Neb.—Carlsen v. State, 261 N.W. 339, 
129 Neb. 84. 

N.J.—State V. Klapprott, 22 A.2d 877, 
127 N.J.Law 395. 

31 C.J. P 821 note 67. 

35. N.J.—State V. Klapprott, suprA 
31 C.J. p 821 note 68. 

Umitatioii to legca suffic i e n cy 

On demurrer to information, only 
its legal sufficiency is before court. 
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§ 224 


to be true what is manifestly untrue.^® Where an 
indictment sufficiently pleads an offense under a 
former statute, the court will not assume on demur¬ 
rer that the offense was committed after the enact¬ 
ment of a new statute under which the charge would 
be insufficient where the indictment is sustain¬ 
able by a transaction either before or after the ef¬ 
fective date of a certain statute, the court on de¬ 
murrer will treat the indictment accordingly 8 and, 
where the indictment sufficiently indicates on its 
face that it is founded on a particular statute, all 
issues raised as to the validity of another statute 
will be disregarded.^® The rule stated supra § 100 
that the sufficiency of an indictment must be test¬ 
ed on the presumption that accused is innocent and 
has no knowledge of the facts charged against him 
is applicable in considering and determining a de¬ 
murrer to an indictment.^® 

Ruling on demurrer. A demurrer is, of course, 
properly overruled where it is without merit, the 
indictment or information not being defective or ob¬ 
jectionable on the ground or grounds presented by 
the demurrer but where an accusation is sub¬ 
ject to some of the special grounds of the demur¬ 
rer it is error to overrule the whole demurrer.-*^ 

When an indictment is good without the part ob¬ 
jected to, a demurrer will not be sustained;^® and 
a demurrer to the whole of an indictment contain¬ 


ing more than one count cannot be sustained in case 
it contains one good count.^^ A demurrer to a count 
should be entirely sustained or entirely overruled, it 
being improper to sustain it in part and overrule it 
in part.'^S 

Failure to rule on demurrer. The failure of the 
court to rule on a demurrer is not error where ac¬ 
cused does not press for a decision and apparently 
is content to go to trial on the merits.^® It is with¬ 
in the discretion of the court to permit accused to 
withdraw his demurrer and plead at any time be¬ 
fore judgment on the demurrer but, as a condi¬ 
tion for leave to withdraw the demurrer, accused 
may be required to waive his right to move in ar¬ 
rest for any matter apparent on the face of the in- 
dictment.48 Where the indictment is bad on its 
face, the prosecution should, instead of joining in 
demurrer, apply for an order to quash or for leave 
to enter a nolle prosequi.^® 

§ 224. Order or Judgment 

In accordance with the determination of a demurrer, 
a Judgment either allowing or disailowing it should be 
rendered. 

On determination of the demurrer, the court 
should give judgment either allowing or disallow¬ 
ing it.5® On demurrer for misjoinder, if has been 
said that the proper result may be attained by strik¬ 
ing out one of the charges.®^ 


—state V. Bayllss, 241 N.W. 608, 59 
S.D. 585. 

36. Me.—State v. Crocker, 76 A. 703, 
106 Me. 369. 

37. W.Va.—State v. Sanney, 113 S. 
B. 762, 91 W.Va. 477. 

38. Ala.—^Lovett v. State, 14 So.2d 
838, denying certiorari, App., 14 So. 
2d 837. 

39 . TJ.S.—^U. S. V. Hautau, D.C.N.J., 
43 F.Supp. 607. 

40. rr.S.~“Lyncli V, XT. S., C.C.A.Okl., 
10 F.2d 947. 

41. Ga.—Deason v. State, 11 S.E.2d 
74, 63 Ga.App. 359. 

Demiuxer wliicli Is not in point is 
oroperly overruled.—Gray v. State, 6 
So 2d 901, 30 Ala.App. 190. 

Particular grounds without merit 
see supra $ 222. 

42. Ga.—Goddard v. State, 107 S. 
E. 888, 27 Gle..App. 226. 

43. Cal.—People v. Perez, 25 P. 262, 
87 Cal. 122. 

Minn.—State v. Hinckley, 4 Minn. 
345. 

When an tndiotment charges eon- 
Junctively two or more nonrepugnant 
acts in the same count and the 
charge as to one of such acts is 
sufflcieht, an attack against-the in¬ 


dictment as a whole should not be 
sustained, and^ any defect should be 
reached by an attack against that 
portion of the Indictment defective¬ 
ly setting forth one of the several 
prohibited acts.—State v. Rosegrant, 
93 S.W.2d 961, 969, 338 Mo. 1163, 
citing Corpus gtixis. 

Xf good and had parts can he sep¬ 
arated, indictment will stand against 
general demurrer.—State v. Thornes, 
136 A. 726, 126 Me. 163. 

Xndiotment sufficient to charge lesser 
or Included offense 
In homicide prosecution, if indict¬ 
ment was sufficient to charge mur-| 
der in second degree, or included of-: 
fense of manslaughter, demurrer 
which went to whole indictment was 
properly overruled.—State v. Har¬ 
ness, 241 N.W. 645, 214 Iowa 160. 

44. Ala.—Saliba v. State, 186 So. 

787, 28 Ala.App. 460. 

Md.—Hill V. State, 197 A. 795, 174 
Md. 137—Billig V. State, 146 A. 
492, 167 Md. 185—^White v. State, 
123 A. 58, 148 Md. 535—Hill v. 
State, 122 A, 261. 143 Md. 358— 
Kaefer v. •State, 122 A. 30, 143 
Md. 151. 

K.T.—^People V, Kupferman, 24 N.Y. 
S.2d 445, 17^ Misc. 650. 


Okl.—State v. Dennis, 230 P. 936, 
28 Okl.Cr. 312. 

Va;—Stanley v. Commonwealth, 129 
S.E. 257, 143 Va. 540. 

31 C.J. p 821 note 63. 

General demurrer 
An indictment containing both 
good and bad counts will withstand 
general demurrer. 

Me.—State v. Dunn, 8 A.2d 594, 136 
Me. 299—State v. Thornes, 137 A. 
396, 126 Me. 230. 

W.Va.—State v. Cooper, 161 S.R 30, 
111 W.Va. 255. 

45. U.S.—Garrett v. U. S., C.C.A* 
Tex., 17 P.2d 479. 

46. Mass.—Commonwealth v. Sacco, 
151 N.B. $39, 255 Mass. 369. 

Ind.—State v. Barrett, 54 Ind. 
434. 

31 C.J. P 821 note 77. 

48. U.S.—U. S. V. Watkins. D.C, 28 
P.Cas.No.16,649, 3 Cranch C.C. 441. 

49. Pa.—^Kilrow v. Commonwealth, 
89 Pa. 480. 

60. Me.—State v. Dresser, 64 Me. 
569. 

81 C.J. p 821 note 80. 

51. Miss.—HiU V. State, 17 So. 376, 
72 Miss. 527. 
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§ 225. -Where Demrurer Is Overruled 

Where a demurrer is overruled, the court may per¬ 
mit the accused to plead over and, under some statutes, 
must do so. It is generally, although not always, held 
that at common law the accused cannot plead over as a 
matter of right and that, under the statutes, the court 
may enter final Judgment, rather than a plea of not 
guilty, on accused’s failure and refusal to plead. 

At common law a demurrer to an indictment 
amounted to a confession, and if overruled ac¬ 
cused could not withdraw it, but judgment follow- 
ed.®2 Under some statutes the court, after overrul¬ 
ing a demurrer, must permit accused to plead not 
guilty but there is a divergence in the holdings 
as to the course to be pursued where accused fails 
and refuses to plead, it being considered necessary 
under some statutes that a plea of not guilt}*- be 
entered and the same proceedings had as though ac¬ 
cused had formally made such a plea,®^ while under 
other statutes the court may^s and should^® enter 
final judgment, although it is not prejudicial error 
for the court to enter a plea of not guilty and pro¬ 
ceed to trial on the merits.®^ Where at the time of 
demurring the prosecution consents that accused 
may afterward plead over, he may do so as a mat¬ 
ter of right.®s However, the mere filing with the 
demurrer of an attempted reservation of the right 
to plead over will not confer the right to plead un¬ 
less granted by the court.59 

In the case of misdemeanors, it is generally held 
that a judgment overruling a demurrer operates as 
a conviction,®® and that, while it is within the dis¬ 
cretion of the court to allow accused to plead over,®^ 
he cannot do so as a matter of right,®^ except in 
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some jurisdictions®® or unless the right is given by 
statute.®^ While there is authority to the con- 
trary,®5 it seems likewise that the right to plead 
over as a matter of right does not exist even in the 
case of felony;®® but it is discretionary with the 
court to allow accused to plead over.®^ 

Error in overruling a demurrer renders further 
proceedings in the case nugatory;®® but it has been 
held that, after an order has been entered overrul¬ 
ing a demurrer, the court may permit the order to 
be set aside, and allow the prosecution to confess 
the demurrer and file a new information.®® 'W^ere, 
after demurrer to an indictment, the case is sub¬ 
mitted to the court on the indictment and a stipu¬ 
lation that the facts stated in the indictment arc 
true, a finding that accused is guilty of the crime 
charged is a holding that the indictment is good.^® 

§ 226. -Where Demtirrer Is Sustained 

On the sustaining of a demurrer to the entire in¬ 
dictment or information, the accused is, under some 
statutes, entitled to a discharge unless the court orders 
resubmission of the case to a grand jury or the filing of 
a new Information. The sustaining of a demurrer to a 
count or a superfluous part of the Indictment does not 
affect the remainder of the Indictment. 

An order sustaining a demurrer is a judgment.7i 
At common law, when a demurrer was sustained 
on the ground that the facts charged did not con¬ 
stitute a crime, accused was discharged and 
while, under some statutes, the court, on allowing a 
demurrer, may hold accused to answer a new in¬ 
dictment or information,*^® nevertheless, under such 
statutes, the order is final, so as to bar another 
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52. NT.T.—^People v. Taylor, 3 Ben. 
31. 

16 C.J. p 389 note 67. 

53- Minn.—State v. Abrisch, 43 N. 
W. 1115, 42 Minn. 202. 

54. Mo.—^Thomas v. State, 6 Mo. 
457. 

55. Ark.—^Kansas City Southern Ry. 
Co. V. State, 106 S.W.2d 163, 194 
Ark. 80. 

31 C.J. p 823 note 19—16 C.J. p 389 
note 69 [aj. 

56. Cal.—^People v. Rin^r, 28 CaL 
265, followed in People v. Jocelyn, 
29 CaL 562. 

57. CaL—^People v. King:, 28 CaL 265, 
followed in People v. Jocelsn, 29 
CaL 562. 

5& Me.—State v. Bresser, 54 Me. 
569. 

59. Me.—State v. Cole, 90 A. 709, 
112 Ma 56. 

69. Me.—State v. Munsey, 96 A. 

m 114 1 Me. 408. 

31 C.J. p 821 note 82.. 


61. N.T.—^People v. Taylor, 3 Ben. 
91. 

31 C.J. p 821 note 83. 

62. N.J.—State v. Sharp, 66 A. 926, 

75 N.J.Law 201, affirmed 70 A. 1102, 

76 N.J.Law 576. 

31 C.J. p 821 note 84. 

63. W.C.—State V. Polk, 91 N.C. 652. 
31 C.J. p 821 note 85. 

64. Ohio.—Him V. State, 1 Ohio St. 
15. 

31 O.J. 821 note 86. 

65. IlL—Johnson v- People, 22 Ill. 
314. 

66. Me.—State v. Bresser, 54 Ma 
569. 

16 C.J. p 389 note 67. 

67. N.J.—State v. Sharp, 66 A. 926, 

75 N.J.Law 201, affirmed 70 A. 1102, 

76 N.J.Law 576. 

31 C.J. p 822 note 89. 

68. Ga.—^McMlchen ▼. State, 2 S.E. 
2d 507, 59 Ga.App. 896—^Morris v. 
State, 2 S.E.2d 2^0, 59 Ga.App. 
804. 

31 C.J. p 822 note 95. 
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69. Cal.—^People v. Blgrgrlns, 3 P. 
853, 2 Cal.Bnrep.Cas. 303. 

70. Or.—State v. SulUvan, 98 P. 
493, 52 Or. 614. 

71. S.B.—State v. Spencer, 157 N. 
W. 662, 37 S.B. 219. 

72. Me.—State v. Bresser, 54 Ma 
569. 

73. Okl.—State v. Bunch, 214 P. 
1093, 23 Okl.Cr. 388. 

31 C.J. p 822 note 5. 

Where aocnsed is not disohaj^ed 
he most abide farther orders of ap¬ 
pellate court as well as any subse¬ 
quent proceedlngrs in trial court as 
provided by Comp.St.1921 § 2612.— 
State V. Bennis, 230 P. 935, 28 Okl. 
Cr. 312. 

Pailnre to make amendment 

Accused Is not entitled to dismis¬ 
sal, where demurrer to indictment 
was sustained, and matter ordered 
resubmitted to gnrand Jury, because 
amendment was not made, resubmis¬ 
sion not being: for purpose of amend¬ 
ment.—Mitchell V. Superior Court of 
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prosecution and entitle accused, if in custody, to 
discharge unless a proper and sufficients^ order for 
resubmission of the case to the same or another 
^rand jurySS or the filing of a new information"® 
is made, and such order is entered of record-SS 
Such a statute does not apply to misdemeanors 
prosecuted by indictment and transferred to a court 
which has no power to direct a resubmission of 
the case to a grand jury.ss The view has been 
taken under such statutes that the trial court has 
no authority, in the absence of a request by the 
prosecuting attorney to resubmit the accusation, to 
make any further orders affecting accused.^® At 
any rate where neither the court of its own mo¬ 
tion, nor the district attorney, requests that ac¬ 
cused be held to await a new and sufficient in¬ 
dictment, further prosecution of accused is unwar¬ 
ranted and illegal.®® Where it appears from a 
statement of the district attorney that the defect in 
the indictment cannot be cured because there is no 
evidence to sustain an allegation which should have 
been, but was not, made in the indictment, accused 
will be discharged on the sustaining of a demur¬ 
rer.®^ Under some statutes, where a demurrer is 
sustained on the ground that the indictment contains 
matter which is a legal defense or bar to the pros¬ 
ecution, the judgment is final and a bar to another 
prosecution.®^ Under other statutes the prisoner 
may be discharged only when the indictment or in¬ 
formation contains matter which is a legal defense 
to the prosecution; that the facts stated do not con¬ 
stitute an offense is not a ground for discharge.®^ 
Whether a judgment sustaining a demurrer con¬ 
stitutes jeopardy is considered in Criminal Law § 
252. 

Effect on indictment or counts or parts thereof. 


If a demurrer is interposed on two or more grounds, 
and the court sustains it on any one ground, it puts 
an end to the indictment.®^ Also the sustaining of 
a special demurrer is equivalent to sustaining a 
general demurrer and quashing the indictment 
where the result thereof is to strike from, or add 
to, the material allegations of the indictment;®® 
but, where the sustaining of a special demurrer in 
respect of statements not charging a crime merely 
strips the indictment of surplusage, it does not con¬ 
stitute an amendment of the indictment®® or render 
void the remaining part of the indictment which 
charges a crime.®^ 

Where a demurrer is sustained to a bad count, 
a good count is left unaffected,®® and a judgment 
sustaining a demurrer to one of two counts that 
were improperly joined eliminates such count, and 
relieves the indictment of the vice of misjoinder.®® 
It has been held that the sustaining of a demurrer to, 
and the striking out of, a count do not amount to a 
material amendment of the indictment;®® and it has 
also been held that, where an amendment results 
from sustaining in part and overruling in part a 
demurrer to a count and directing the clerk to 
strike out parts of the indictment, the amendment 
only is void and the indictment, as found by the 
grand jury, is not destroyed or rendered void.®^ 
The sustaining of a demurrer to a count contain¬ 
ing allegations which are made a part of other 
counts by reference does not impair or destroy the 
effect of the count for reference purposes.®® 

Even if the court errs in striking allegations re¬ 
lating to one or more overt acts, on sustaining a 
demurrer to a portion of an indictment or count 
the whole indictment does not thereby become 
void,®® especially where the striking is done at the 


California in and for Fresno County, 
245 P. 1109, 76 CaLApp. 734, 

74. Okl.—Johnson v. Territory, 50 P, 
90, 5 Okl. 695. 

31 C.J. p 822 note 6 [a] (2). 

Order graniUng proseontliLg' attor¬ 
ney leave to file amended information 
is sufficient as a substantial com¬ 
pliance with the statute.—parte 
Covell, 74 P.2d 626, 63 OkLCr. 256— 
Sellers v. State, 226 P. 109, 27 Okl. 
Cr. 245—^Ex parte Pebsworth, 223 P. 
192, 26 Okl.Cr. 181. 

75. Iowa.—State v. Sexsmlth, 210 N. 
W. 556, 202 Iowa 537. 

Okl.—State v. Seldenbach, 120 P.2d 
377, 73 Okl.Cr. 254—State v. Gray, 
111 P.2d 514, 71 Okl.Cr. 809. 

31 C.J. p 822 note 8. 

Hesubmission of case, after sustain¬ 
ing of demurrer, as dependent on 
-direction of court see supra I 34. 

76. Okl.—State v. Seldenbach, 120 


P.2d 377, 73 Okl.Cr. 254—State v. 
Gray. Ill P.2d 514, 71 OkLCr. 309. 

77. Ala.—^Rogers v. State, 28 So. 
619, 126 Ala. 40. 

81 C.J. p 822 note 6. 

78. Okl,—^Ex parte Dodson, 107 P. 
450, 3 OkLCr. 514. 

79. Okl,—State v. Hardy. 201 P, 
672, 20 OkLCr. 131. 

80. Cal.—^People v. Superior Court 
In and for Los Angeles County, 6 
P.2d 955, 214 CaL 513. 

81. N.T.—People v. HiU, 227 N.T.S. 
285, 181 Misc. 521. 

88. lowcu—State v. Sexsmlth, 210 
N.W. 555, 202 Iowa 537. 

83. Wash,—State v, Bodeckar, 39 
P. 645, 11 Wash. 417. 

84. Iowa.—State v. Hoffman, 25 N. 
W. 233, 67 Iowa 281. 

85. Ga.—Gentry v. State, 11 S.E.2d 
39, 63 GaApp. 275. 
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86. Ga.—^Patton v. State, 2 S.E.2d 
511, 59 GaApp. 871. 

87. Ga.—Gentry v. State. 11 S.E.2d 
39, 63 Ga.App. 275—^Patton v. State, 
2 S.E.2d 511, 69 Ga.App. 871. 

88. Ala.—^Turner v. State, 40 Ala. 

21 . 

89. Ala.—^Barnett v. State, 79 So. 
675, 16 Ala.App. 539, certiorari de¬ 
nied 79 So. 677, 202 Ala. 191. 

90. Nev.—State v. McEieman, 80 P. 
831, 17 Nev. 224. 

9L U.S.—Garrett v. U. S., C.C.A. 
Tex., 17 P.2d 479. 

92. ir.S.—Robinson v. TJ. S.^ aC.A. 
CaL, 33 F.2d 238. 

93. U.S.—Johnson v. TJ. S., C.C.A. 
Ga., 124 P.2d 101—Ralston v. Cox. 
C.C.A.Ga.. 123 P.2d 196, certiorari 

I denied 62 S.Ct 488, 315 U.S. 796, 
^ 86 L.Ed. 1197. 
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request of accused®^ or the court subsequently mod¬ 
ifies the order so as to make it show that the alle¬ 
gations are merely withdrawn from the consider¬ 
ation of the jury. 95 

Effect as to accused not demurring. \Miere a de¬ 
murrer is sustained for matter in abatement, the 
order will take effect only as to the accused demur¬ 
ring, and will not affect those properly indicted.^^ 
Also, where the record discloses no contrary in¬ 
tent, and one of several persons jointly charged de¬ 
murs to the information for insufficiency of facts, 
a judgment sustaining the demurrer will inure only 
to demurrant’s benefit, and not to the benefit of 
those who later appear voluntarily and plead to the 
information.^^ 


§ 227. Effect of Failure to Demur 

Under a particular statute, an affidavit charging a 
crime will be treated as sufficient where it is not de. 
murred to for a defect appearing on its face. 

Under a statute which requires all objections to 
an indictment for a defect appearing on the face 
thereof to be taken by demurrer and which, as ap¬ 
pears supra § 222 a, is held applicable to an affida¬ 
vit charging a crime, an affidavit which is not de¬ 
murred to will be treated as sufficient's 

Waiver of defects and objections, including waiv¬ 
er by failure to demur, is considered infra §§ 301- 
311. 


X. AMENDMENTS 


§ 228. Indictment 

The amendment of an indictment by the grand 
jury or with its consent is considered infra § 229, 
and the power and authority of the court or prose¬ 
cuting officers as to amendments are considered in¬ 
fra § 230. Amendments as to such specific por¬ 
tions of the indictment as the caption are considered 
supra § 43, as to the commencement supra § 44, 
as to the conclusion supra § S3, as to signatures 
supra § 59, as to indorsements supra § 61, and as to 
record supra § 31. Erasures and interlineations of 
indictments are discussed supra § 95, the rendering 
of successive indictments supra § 34, and the waiv¬ 
er of defects and objections as to amendments infra 
§310. 

Examine Pocket Parts for later cases. 

§ 229. -By or with Consent of Grand 

Jury 

A grand Jury may come into court and amend Its 
indictment, or, at common law, the court may, with its 
consent, amend in matters of form or clerical errors. 
Authorities differ as to whether an indictment may be 


referred back to the grand jury for amendment and re¬ 
turn. 

Where an indictment as returned by the grand 
jury is defective, it is generally competent for 
them, at the same term of court at which it was 
returned, to come into court and amend it, at least 
in matters of form, or, it seems, even of sub¬ 
stance;®® or at common law the court may amend 
in matters of form with the consent of the grand 
jury,i or, with such consent, mere clerical errors ;2 
and in some states the indictment may be recom¬ 
mitted, or referred back, to the grand jtiry for 
amendment and return.® In other jurisdictions, 
however, it is held that an indictment cannot, after it 
has once been filed, be withdrawn for amendment^ 
and that the court will not refer back an indictment 
for amendment in matter of substance.® The re¬ 
committal must be at the same term and to the same 
grand jury,® before accused has been arraigned on, 
and pleaded to, the indictment.*^ 

§ 230. -By Court or Prosecuting Officer 

a. In absence of statute 

b. Under statutory provisions 


94. U.S.—^Ralston v. Cox, supra. 

95. U.S.—Johnson v. U. S., C.C.A. 
Ga., 124 P.2d 101. 

96. Ark.—State v. Webster, 30 Ark. 
166. 

97. OkL—Adams v. State, 209 P. 189, 
21 Okl.Cr. 448. 

96. Miss.—Sullivan v. State, 117 So. 
374, 150 Miss. 542. 

99. Cal.—^People v. Rodley, 63 P. 
351, 131 CaL 240. 

Miss.—Garvin v. State, 52 Miss. 
207. 

CSluuiire before indorsement 
Court properly overruled accused's 


objection to beingr put to trial on 
iTound indictment was altered, where 
words “him" and “an" were written 
in ink in typewritten indictment by 
authority of solicitor before indorse¬ 
ment by foreman and presentation 
to court.—Oliver v. State, 134 So. 
892, 24 Ala.App. 292, certiorari de¬ 
nied 134 So. 894, 223 Ala. 167. 

1. N.J.—^State V. Slngr Lee, 110 A. 
113, 94 N.J.Law 266. 

31 C.J. p 823 note 34, 

2. S,C.—State V. Means, 61 S.B. 898, 
80 S.C. 401. 

3. Ky.—^Wicker v. Commonwealth, 
34 S.W.2d 964, 237 Ky. 119. 

31 C.J. p 823 note 36. 
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4. Ark.—State v. Springer, 43 Ark.. 
91. 

Resubmission to grand Jury on hold¬ 
ing indictment invalid see supra § 
34. 

5. Pa.—Commonwealth v. Kaas, 3 
Brewst. 422. 

6 - Tenn.—State v. Davidson, 2 
Coldw. 184. 

31 C.J. p 828 note 39. 

7. Cal.—People v. Rodley, 63 P. 361, 
131 Cal. 240, error dismissed 
S.Ct 934, 183 U.S. 694, 46 KEd. 
393. 

81 C.J. p 823 note 40. 
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a. In A1>sence of Statute 

In the absence of statute, an indictment cannot be 
amended by the court or prosecuting officer in any mat¬ 
ter of substance without the consent of the grand Jury 
which presented It. Authorities differ as to the com¬ 
petency of the court, In such absence, to amend in mat¬ 
ters of form, and as to the effect of the consent of ac¬ 
cused or his counsel to amendment. 

A number of statements in the decisions are to 
the effect that at common law the court could not 
make or permit any amendment of an indictment 
returned by the grand jury, at least without its 
consent,* and that, in the absence of an enabling 
statute, an indictment cannot be amended.* How¬ 
ever, some courts have held, even in the absence 
of a statute, that it is competent for the court to 
amend an indictment in matters of form,i* while 
others have held to the contrary.ii 


In matters of substance. At common law, or in 
the absence of statute, an indictment, being the find¬ 
ing of a grand jury on oath and depending on this 
fact, among others, for its validity, cannot be 
amended by the court or the prosecuting officer in 
an}’ matter of substance without the concurrence 
of the grand jury which presented it;^* and the 
rule applies to misdemeanors as well as to felon¬ 
ies.^* A fortiori there can be no such amendment 
where the constitution requires an indictment by a 
grand jur}’.^^ 

Consent of accused or counsel. It has been held 
in some jurisdictions that an indictment cannot be 
amended even with the consent of accused or by 
stipulation of counsel, particularly where the con¬ 
stitution requires an indictment, and that in such 


a Ill.—People V. Klemick, 36 N.B.2d 
846, 311 IlLApp. 508. 

La.—State v. Smith. 107 So. 386, 160 
La. ■303. 

Okl.—Ex parte Williams, 106 P.2d 
524, 70 OkLCr. 377. 

Pa.—Commonwealth v. Liebowitz, 17 
A-2d 719, 143 Pa.Super. 75. 

“The waiver of proof of former 
oonviotioii charsfe by the State’s at¬ 
torney [would not] constitute an 
amendment of the indictment”— 
People V. Mlnner, 246 IlLApp. 376, 
379. 

9. Mass.—Commonwealth v. Bracy, 
46 N.B.2d 680, 313 Mass, l^l— 
Commonwealth v. Snow, 169 N.B. 
542, 269 Mass. 598, 68 A.L..H. 920— 
Commonwealth v. Gedzium, 156 N. 
E. 890, 259 Mass. 453. 

ZBidlctmeiLt by federal grand Jury 
There is no statutory authority for i 
the amendment of an indictment re¬ 
turned by a federal grand Jury.— 
U. S. V. Munday, D.C.Wash., 211 P. 
536. 

10. Md.—^Hawthorn v. State, 66 Md. 
530. 

31 C.J. p 824 note 46. 

IL Tex.—Stinson v. State, 173 S.W. 

1039, 76 Tex.Cr. 169. 

31 C.J. p 824 note 47. 

12. U.S.—^U. S. V. Fawcett, O.C.A.N. 

J., 116 P.2d 764, 132 A.L.R. 404. 
Cal.—^Mitchell v. Superior Court of 
California in and for Fresno Coun¬ 
ty, 245 P. 1109, 76 Cal.App. 734. 
L€l—S tate V. Planery, 12*2 So. 67, 
68, 168 La. 364, citing Corpus Ju¬ 
ris—State V. Smith, 107 So. 386, 
160 La. 503. 

Isr.C.—.State V. Cole, 163 S.E. 594, 202 
N.C. 692—State v. Dowd, 161 S.B. 
205, 201 N.C. 714. 

i»uerto Rico.—^People v. Torres, 34 
Puerto Rico 290. 

31 C.J. p 823 note 41. 

Striking from, or adding to^ indiot- 
.c meat 

(1) “An indictment cannot be ma¬ 


terially amended by striking from or 
adding to its allegations, except by 
the grand jury, and only by it be¬ 
fore It is returned into court. It is 
bad practice for the court to do ei¬ 
ther, and if such additions or sub¬ 
tractions materially aifect the indict¬ 
ment, it becomes void and can not be 
the basis of a conviction.”—Gentry v. 
State, 11 S.E.2d 39, 40, 63 Ga.App. 
275. 

(2) Striking words “feloniously 
and” and “and feloniously,” as sur¬ 
plusage, avoided the counts so 
amended.—Stewart v. U. S., C.C.A. 
Cal., 12 P.2d 524. 

(3) Stipulation cannot add partic¬ 
ulars. to indictment, since nothing 
can be added to indictment without 
concurrence of grand jury.—^U. S. v.! 
Norris, Pa., '50 S.Ct. 424, 281 U.S. 
619, 74 L.Ed. 1076, reversing, C.C.A., 
Norris v. U. S., 34 P.2d 839, affirm¬ 
ing, D.C., U. S V, Kerner, 29 F.2d 
744, and certiorari granted U. S. v. 
Norris, 50 S.Ct. 239, 281 U.S. 707, 74 
L.Ed. 1130—U. S. V. Fawcett, C.C.A. 
N.J., 116 P.2d 764, 132 A.L.R. 404. 

lOatters uot constituting amendment 

(1) Abandonment of allegations.— 

U. S. V. Munday, D.C.Wash., 211 F. 
586. 

(2) A judicial holding that a part 
of the indictment is innocuous sur¬ 
plusage and may be ignored does not 
constitute an amendment, within the 
principle that words shall not be 
stricken from an indictment—^Ford 

V. U, S., Cal., 47 S.Ct. 531, -273 U.S. 
593, 71 LBd. 793, affirming, C.C.A., 
10 P.2d 339, certiorari granted 46 S. 
Ct 476, 271 U.S. 662, 70 LuBd. 1133. 

(3) Court's action in ordering 
reading of indictment to jury with 
omission of certain matter “as sur¬ 
plusage” did not constitute an alter¬ 
ation or “amendment” of the indict¬ 
ment so as to destroy it—^Nations v. 
U. S., C.C.A.MO., 62 F.2d 97, 99, 100. 

(4) Disregarding of surplusage in 
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indictment does not partake of the 
nature of an amendment which can 
only be done by grand Jury.—^Hart- 
zell V. U. S., C.C.A.Iowa, 72 F.2d 569, 
certiorari denied 55 S.Ct 216, 293 U. 
S. 621, 79 L.Ed. 708. 

(5) Instruction to treat surplus 
allegations as such was held not in 
effect an amendment of indictment 
—Mathews v. U. S., CC.A.Neb., 15 F. 
2d 139. 

(6) Instruction that more details 
were alleged in indictment than were 
necessary to prove was not error as 
amendment of indictment which 
could only be done by action of 
grand jury.—Hartzell v. U. S., supra. 

(7) Stipulation that indictment 
should be “considered and under¬ 
stood” as “reading in the conjunc¬ 
tive, instead of in the disjunctive,” 
that It should be taken as “not un¬ 
certain,” and that any defect aris¬ 
ing from the use of the disjunctive 
was waived, was not an amendment 
of the indictment without a submis¬ 
sion to the grand jury, rendering In¬ 
dictment void under Const. Amendno. 
5, but merely showed that the par¬ 
ties construed and understood the 
accusation in a particular way and 
desired the court to do the same.— 
Goto V. Lane, Hawaii, 44 S.Ct. 525, 
526, 265 U.S. 393, 68 I^EO. 1070. 

(8) The prosecution’s failure to 
connect all defendants, resulting in 
a change in the personnel and num¬ 
ber of defendants, did not amount to 
amendment of indictment without in¬ 
tervention of grand jury.—Meyers v. 
U. S., C.C.A.Pa, 36 F.2d 859, cer¬ 
tiorari denied 50 S.Ct 249, 281 U.S. 
736, 74 L.Ed. 1150. 

lai Miss.—McGuire v. State, 35 
. Miss. 366, 72 Am.D. 124. 

31 C.J. p 824 note 42. 

14. U:S.—U. S. V. Fawcett, ■CC.A.N. 
. J., 115 P.2d 764, 132 A.L.R. 404. 

31 C.J. p 824 note 43. 
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case accused cannot be estopped by such consent or 
stipulation but other cases are to the effect that 
an amendment may be made with the consent of 
accused, or that accused may be so estopped.^® 

b. Under Staimtoiy Provisions 

(1) In general 

(2) Discretion of court 

(3) Constitutionality of statutes 

(4) Time of amendment 

(5) Procedure; requirement of actual 

change 

(1) In General 

Statutes allowing the amendment of Indictments by 
the court or prosecuting officer have been given a 
liberal construction so as to carry out their purpose 
of simplifying procedure and furthering the ends of Jus¬ 
tice by eliminating technicalities. 

Under a number of statutes, an indictment may 
be amended by the court in matters of form, where 
the amendment is such that it cannot prejudice ac¬ 
cused, or an amendment may cure mistakes in the 
statement of time or place, names and description 
of persons, description of property, statements of 
ownership, and the like, if accused cannot be prej¬ 
udiced thereby in his defense on the merits.^^ Such 
a statute does not extend the power of amendment 
to cases other than those within its provisions.^^ 
Other statutes, with such provisos as that the na¬ 
ture or identity of the offense charged shall not be 
changed, permit amendments both as to form and 
substance,^® or permit the addition of counts where 


accused cannot thereby be prejudiced in his de¬ 
fense on the merits and where it is made to appear 
that the crimes to be charged therein relate to the 
transaction on which he stands indicted.^o On the 
other hand, amendment as to substance may be ex¬ 
pressly prohibited.21 Under a statute entitling an 
accused to notice both of substance and form of 
a proposed amendment to the indictment in order 
that opportunity may be given him to resist filing 
thereof, the state is limited by the order of the 
court on application to precisely the changes or 
corrections therein permitted, and anything in ex¬ 
cess thereof must be regarded as surplusage .22 
Purpose and general construction of statutes. 
Statutes providing for the amendment of indict¬ 
ments have been variously said to have been adopt¬ 
ed to simplify procedure,23 to further the ends of 
justice,24 to eliminate narrow and technical form¬ 
alism in order to attain substantial justice,25 to lib¬ 
eralize the power of the court with respect to in- 
dictments,26 to minimize insubstantial defects,27 to 
eliminate technical defenses by which criminals had 
often escaped punishment,28 and to save indict¬ 
ments against defects and deficiencies of substance 
and form by amendment stating the offense intend¬ 
ed to be charged .22 A statute authorizing the 
amendment of indictments with reference to cer¬ 
tain variances, on the order of the court and with¬ 
out the consent of the grand jury, has been said not 
to seek to change the common law as to what shall 
be deemed a variance, but to have the purpose of 
providing a remedy.^O 


15, U.S.—Stewart v. U. S,, C.C.A. 
Cal., 12 E*.2d 524—U. S. v. Holtz, D. 
C.N.T., 288 F. 81, affirmed, C.C.A,, 
Holtz V. U. S., 29S P. 1019, 

•31 CJ. p 824 note 49. 

Waiver of defects or objections as 
to amendments see infra § 310. 
le. N.C.—State v. Dowd, 1$1 S.EL 
205, 201 N.C. 714—State v, Corpen- 
insT, 133 S.B. 14, 191 N.a 751. 

31 O.J. p 824 note 50. 

Fact tbaib trial court stniclc out 
all overt acts from conspiracy in¬ 
dictment save one was held not to 
deprive court of Jurisdiction, where 
this action was apparently satisfac¬ 
tory to accused and may have been 
on his motion.—^Bowles v. Laws, 45 
F.2d 669, 59 App.D.C. 399, certiorari 
denied 51 S.Ot 488, 283 U.S. 841, 75 
JmWL 1462. 

17. U.S.—U. S. V. Fawcett. C.C.A.N. 

J., 115 F.2d 764, 1*32 A.L.R. 404. 
La.—state v. Dukes, 151 So. 765, 178 
La, 443—State v. Smith, 107 So. 
386, 160 La. 503, 

£!z parte WUliams, 106 P.^d 
524, 70 0]kJ.Cr. 877. 

Pa.—Commonwealth v. Llebowitz, 17 
A.2d 719, 143 Pa.Super. 75. 


: Tex,—Skinner v. State, 289 S.W. 

1012, 106 Tex.Cr. 672. 

! 31 C.J. p 824 note 51. 

118L Iowa.—State v. Kiefer, 163 N.W. 
j 698, 183 Iowa 319. 
i La.—State v. Dukes, 151 So. 765, 178 
I La. 443. 

15. U.S.—State v. Breedlove, 7 So. 

2d -221, 199 La. 965. 

Mich.—^People v, Kennaji, 266 N.W. 
468, 275 Mich. 452—^People v. 

Spence, 231 N.W. 126, 250 Mich. 
573. 

[Minn.—State v. Jansen, 290 N.W. 
557, 209 Minn. 250—State v. Omodt, 
269 N.W. 360, 198 Minn. 166—State 
V. Heffelflnffer, 266 N.W. 751, 197 
Minn, 173. 

Ohio.—State v. Holt, 17 N.B.2d 947, 
59 Ohio App. 309. 
j 3l C.J. p 82*0 note ^3. 

Chancre of nature of offense chargred 
grenerally see infra 5 240. 

Zn Zowa, “prior to the enactment 
of chapter 243, Xiaws of the Forty- 
Second General Assembly, permlttingr 
indictments in matters of substance, 
indictments could be amended only 
in matters of form, in the name of a 
person, as to the ownership of prop¬ 
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erty, or the description of any per¬ 
son or thingr.”—State v. Gardiner, 
215 N.W. 768, 760, 205 Iowa 30. 

2a N.T.— People v. Miles, 45 N.E. 
2d 910, 289 N.T. 360, reversingr 35 
N.T.S.2d 463, 263 APP.Div. 1062. 

21. Tex.—Morman v. State, 76 S.W. 
2d 886, 127 Tex.Cr. 264. 

22. Iowa—State v. Kiefer, 163 N.W. 
698. 183 Iowa 319. 

23. Ark.—^Underwood v. State, 171 
S.W.2d 304, 206 Ark. 864. 

Va—Sullivan v. Commonwealth, 161 
S.B. 297, 157 Va 867. 

24k. U.S.—Sullivan v. Common¬ 
wealth, supra 

2a Ind.—^Edwards v. State, 44 N.E. 

2d 304, 220 Ind. 490. 

2a Minn.—State v. Heffelfingrer, 266 
N.W, 761, 197 Minn. 173. 

27- Minn.—State v. Heffelfingrer, su¬ 
pra 

2a Ark.—^Underwood v. State, 171 
S.W.2d 304, 205 Ark. 864. 

2a Minn.—State v. Jansen, 290 N. 

W. 557, 209 Minn. 26. 

3a La—State y. Smith, 107 So. 386, 
160 La 508. 
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It has been said that such statutes are remedial^^ j 
and should be construed liberally^^ carry out 
their purposes.33 

Cotisenf of accused. In at least one state the stat¬ 
ute allows amendment of indictments with the con¬ 
sent of accused as to his name and in certain other 
particulars, and no amendment can be allowed with¬ 
out his consent, even in an immaterial matter.^*^ 
Under such a statute, the fact that the consent of 
accused was not given until the court had intimat¬ 
ed its intention of holding accused to answer a new 
indictment is immaterial.35 

(2) Discretion of Court 

Under some statutes the court has discretion as to 
allowing amendments to indictments. 

The allowance of amendments to indictments is, 
under some statutes and within some limitations, 
within the discretion of the court.^® Under statute, 
the power to determine when a change in the ac¬ 
cusation is such as to affect the substantial rights 
of accused may be given to the trial court and 
not to the prosecuting officer.^7 

(3) Constitutionality of Statutes 

Constitutional requirements as to indictments and 
as to full information to an accused person of the nature 
of the accusation may limit or prevent the amendment of 

31. Vfiu—Sullivan v. Commonwealth, 
lei S.B. 297. 157 Va. 867. 

32. Va.—Sullivan v. Commonwealth, 
supra. 

33. Minn.—State v. Heifelflnger, 266 
N.W. 751, 197 Minn, 173. 

Va.—Sullivan v. Commonwealth, 161 
S.E. 297, 157 Va. 867. 

34. Ala,—Hughes v. State, 105 So. 

664, 213 Ala. 555—^Brandon v. 

State, 17*3 So. 240, 27 Ala,App. 321, 

•conforming to answer to certified 
Question 173 So. 238, 233 Ala, 1, 
and reversed on other grounds 173 
So. 251, 233 Ala, 20, certiorari de¬ 
nied 173 So. 253, 233 Ala, 600— 

Jinright v. State, 126 So. 604, 23 
Ala.App. 315, vacated on other 
grounds 125 So. 606, 220 Ala, 268, 
followed in Green v. State, 126 So. 

325 (fifth case), 28 Ala,App. 631, 

•certiorari denied 126 So. 9'25, 220 
Ala, 698. Followed in Cleghorn v. 

State, 127 So. 247 (second case), 23 
Ala,App. 502, ‘ certiorari granted 
127 So. 247 (third case), 220 Ala, 

689. 

31 C.J. p 826 note 66. 

Solicitor’s act in his name 

to indictment after it was filed and 
without consent of court was held 
not an amendment, it being gratui¬ 
tous act which neither added to, nor 
detracted from, validity of indict¬ 
ment.—Hughes V. State, 105 So. 664, 

213 Ala. 555. 


indictments; but various statutes providing for such 
amendment have been held constitutional. 

Where a state constitution does not require crim¬ 
inal prosecution to be by presentment of a grand 
jury, the legislature may confer and regulate the 
power of amending indictments.^® Where such a 
form of accusation is required by the constitution, 
as considered supra § 9, the legislature, according 
to some authorities, cannot authorize the court to 
amend an indictment in matter of substance, for as 
amended it would not be the finding of the grand 
jury;®® and it has been held that the legislature 
cannot authorize the amendment of an indictment 
during the trial in matter of substance where the 
constitution guarantees to persons accused the right, 
before they can be called on to answer, to be fully 
and substantially informed of the nature and cause 
of the accusation, either by an express provision to 
this effect or impliedly by the provision requiring 
due process of law.^® However, statutes permit¬ 
ting amendments both as to form and as to sub¬ 
stance have been upheld,^i as have a statute au¬ 
thorizing amendments not changing the offenses 
charged^® and a statute authorizing amendments 
of indictments to correspond to the proof.^® The 
legislature may authorize amendments in mere mat¬ 
ters of form where accused will not be prejudiced 
thereby.^^ On this ground the courts have sus- 

38. Mich.—People v. Farrell, 249 N. 
W. 26, 263 Mich. 669. 

N.T.—People v. Miles, 45 N.B. 
2d 910, 289 N.Y. 360, reversing 35 
N.Y.S.2d 463, 263 App.Div. 1062. 

31 C.J. p 825 note 58. 

40. Ga.—Sutton v. State, 188 S.B. 
60, 61, 54 Ga.App. 349, quoting 
Corpus Juris. 

31 C.J. p 825 note 59. 

What is matter of substance see in¬ 
fra S§ 240-242. 

41. Mich.—People v. Sims, 241 N.W. 
247, 267 Mich. 478. 

Minn.—State v. Heffelfinger, 266 N. 

W. 751, 197 Minn. 173. 

48L Cal.—^People v. Joseph, 69 P.2d 
465, 21 Cal.App.2d 336. 

43. Pa.—Commonwealth v. Liebo- 
witz, 17 A.2d 719, 721, 143 Pa.Su- 
per. 76. 

“Regulation of the mode of proce¬ 
dure imder indictments may be made 
by legislation provided that the sub¬ 
stance of the constitutional rights 
secured under the grand Jury system 
is unimpaired; and unessential for¬ 
malities of that system may be mod¬ 
ified from time to time to meet the 
changing needs of the general wel¬ 
fare.”—Commonwealth v. Ldebowitz, 
supra. 

44. Ga.—Sutton v. State, 188 S.E. 
60, 61, 54 Ga.App. 349, quoting 
Corpus Juris. 


Nolle prosequi as not amendmmit 
Order permitting “amendment” of 
indictment by striking count, against 
objection by accused, was held not 
error, as it was, in effect, a nolle 
prosequi of that count, despite its 
erroneous designation by the solici¬ 
tor and the court as an amendment. 
—Jackson v. State, 107 So. 726, 21 
Ala^App. 284. 

35. Ala.—Reynolds v. State, 9 So. 
398, 92 Ala. 44—Ross v. State, 65 
Ala. 177. 

36. Cal.—^Mitchell v. Superior Court 
of California in and for Fresno 
County, 245 P. 1109, 76 CaLApp. 
734. 

Idaho.—State v. Dunn, 94 P.2d 779, 
60 Idaho 568. 

Minn.—State v. Omodt, 269 N.W. 360, 
198 Minn. 165. 

Pa.—Commonwealth v. Neuman, 30 
A.2d 698, 161 Pa.Super. 642^om- 
monwealth v. Syren, 27 A.2d 604, 
150 Pa.Super. 32—Commonwealth 
V. Fickes, 160 A. 142, 105 Pa.Super. 
199. 

31 C.J. p 826 note 77. 

Discretiou held not abused 
Pa.—Commonwealth v. Neuman, 80 
A.2d 698, 151 Pa.Super. •642. 

37. <3al.—^Mitchell v. Superior Court 
of California in and for Fresno 
County, -245 P. 1109, 76 CaLApp. 
734. 
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tained statutes authorizing amendments to correct 
a mistake in the name of accused,^® and have also 
sustained statutes allowing amendments ^^dth re¬ 
spect to the names of third persons or the own¬ 
ership of property,^® value, venue, place,or 
time,®® although as to the last proposition there is 
authority to the contrar^’.si 

(4) Time of Amendment 

statutory provisions as to the proper time for amend¬ 
ing indictments must be observed. 

Under at least one statute, an indictment ma}* be 
amended in matter of form at an^" time before an¬ 
nouncement of ready for trial by both parties;®- 
under others, particular amendments cannot be made 
after verdict,^3 after the case has gone to the ju¬ 
ry,®^ after announcement of ready for trial by both 
parties,®® or until after the jury have been sworn.®® 
Amendment after verdict has been permitted by 
some authorities.®'^ Where a statute permits amend¬ 
ment “at any time before, during or after the trial, 
an amendment as to the name of accused may be 
made while a plea of insanity is pending.®^ 

An indictment has been held properly amended 
before the pleas of prescription or motion to quash 
were heard;®® and an amendment.merely striking 
out certain allegations has been held to have been 
properly allowed on the day of trial.®® An indict¬ 
ment may be amended after a conviction had been 
set aside and the case remanded, where it is not as 
to a material matter and accused is not prejudiced.®^ 

A statute governing the allowance of amend¬ 
ments after a demurrer has been sustained does not 


apply where amendments are offered before the 
demurrer is sustained.®^ 

Where a statute permits an amendment changing 
the allegation of ownership if variance appears, 
it is error to permit such change before the vari¬ 
ance appears and before the court is informed that 
the evidence would show other ownership.®® 

(5) Procedure; Requirement of Actual 
Change 

statutory provisions as to the procedure to be foU 
lowed In connection with the amendment of indict¬ 
ments must be observed. An actual change of the indict, 
ment has been required. 

Under a statute authorizing the amendment of 
indictments to conform to the proofs, where un¬ 
prejudicial to accused, the order of the court, ac¬ 
cording to some authorities, does not work the 
amendment, but there must be an actual change of 
the indictment, and, where this is not do-ne, the con¬ 
viction will be set aside.®^ Where amendment by 
omitting an expression is ordered by the court, full 
obliteration has been required.®® A formal decree 
allowing the amendment has been held not essen¬ 
tial where the opinion clearly indicates the granting 
of the motion therefor and accused had ample no¬ 
tice of the amendment and .the nature of the 
charge.®® No formal amendment of the indictment 
is necessary for the abandonment by the state of a 
greater crime and its proceeding with a lesser, in¬ 
cluded therein.®’^ 

An amendment to an indictment may be required 
to be by order of the court, which must precisely 


Mass—Commonwealth v. Snow, 169 
N.E. 542, 269 Mass. 598, 68 A.LuH. 
920. 

31 C.J. p 825 note 60. 

What Is matter of form see Infra 
§§ 340-242. 

45- Pa.—Commonwealth v. Liebo- 
witz, 17 A,2cl 719, 143 Pa.Super. 75. 

31 C.J. p 825 note 61. 

Propriety of amendment in general 
see infra § 241. 

461. La.—State v. Sweeney, 65 So. 
743, 135 La. 566. 

31 C.J. p 826 note 62. 

Propriety of amendment in general 
see infra § 241. 

47. Pa.—Commonwealth v. Liebo- 
witz, 17 A.2d 719, 143 Pa.Super. 75. 

48. Ohio.—Breinig v. State. 176 N.E. 
674, 124 Ohio St. 39. 

49ii Pa.—Commonwealth v. Liebo- 
witz, 17 A.2d 719, 143 PaSuper. 75. 

Propriety of amendment in general 
see infra $ 242. 

5<X Pa.—Myers v. Commonwealth, 
79 Pa. 308—Commonwealth v. Lle- 


bowitz, 17 A.2d 719, 143 PaSuper. 
To. 

Propriety of amendment in general 
see infra § 242. 

51. Tex.—^Drummond v. State, 4 
Tex.App. 150. 

52. Tex.—^Rosa v. State, Cr., 10-8 S. 
W. 678—Wade v. State, 108 S.W. 
677, 52 Tex.Cr. 619. 

53. La—State v. Joseph, 3 So. 405, 
40 LaAnn. 5. 

54. La—State v. Joseph, supra 
31 CJ. p 825 note 71. 

55. Tex.—Osborne v. State, 5 S.W. 
251, 23 Tex.App. 431. 

56. Md.—State v. Barrett, 128 A. 
744, 148 Md. 163. 

31 C.J. p 825 note 73. 

57- Pa—Commonwealth v. Syren, 27 
A.2d '504, 130 PaSuper, "$2 —Com¬ 
monwealth V. Moyer, 57 York Leg. 
Rec. 70. 

31 C.J. p 825 note 74. 

5& La—State v. Breedlova 7 So. 2d 
'221, 199 La 965. 

59. La—State v. Hart, 196 So. 62, 
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195 La 184, followed in State v. 
Weiss, 196 So. 70, 195 La 208. 

60. Colo.—Moffltt V. Peo., 149 P. 104, 
59 Colo. 406. 

61. La—State v. Anderson, 69 So. 
167, 137 La. 765. 

62. Minn—State v. Heffeldnger, 266 
N.W. 751, 197 Minn. 173. 

63. Pa—Commonwealth v. Jovo- 
vich, 7 Sch.Reg. 90. 

64. La—State v. Smith, 107 So. 386, 
38S, 160 La 503, quoting Corpus 
Jnxls. 

31 C.J. p 826 note 78. 

€5. Tex.—Roberts v. State, 201 S.W. 
998, 83 Tex.Cr. 139. 

ea Pa—Commonwealth v. Camp¬ 
bell, 176 A, 246, 116 PaSuper. 180. 

87. La—State v. Doucet, 147 So. 
500, 501, 177 La 63. 87 A.L.R. 1356. 
"A ]iiotlo]i, in open court in the 
presence of the accused and entered 
on the minutes prior to the begin¬ 
ning of the trial is sufficient.”— 
State V. Doucet, supra 
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specify the amendment, and that the order be spread 
on the minutesin which case an amendment au¬ 
thorized by the court, but not entered on the min¬ 
utes, leaves the indictment as it originally stood 
or the common procedure may be for the court to 
set forth by way of journal entry that which it has 
permitted or ordered to be set forth by way of 
amendment.'^® 

§ 231. -Effect of Amendment 

Under some authorities, the unauthorized amendment 
of an indictment, or a count thereof, by a court does not 
destroy the efficacy of the indictment or of the other 
counts; but other authority is to a different effect. 
Unauthorized alteration by the clerk of court does not 
affect the indictment. 

It has been held that an unauthorized amendment 
of an indictment by a court does not destroy its va¬ 
lidity as returned by the grand jury,7i and that the 
unauthorized amendment of one count, while it de¬ 
prives the court of power to proceed thereon,^2 
does not affect the court’s power to proceed on the 
other counts but according to other authorities 
an unauthorized amendment by the court by alter¬ 
ation of the indictment vitiates the whole indict¬ 
ment,*^^ and the amended indictment will not sup¬ 
port a conviction,75 unless the amendment is imma¬ 
terial and does not change the legal effect of the 


indictment.76 

An indictment is not vitiated or affected by an 
unauthorized addition or change by the clerk of the 
court.77 Any matter included in the amendment 
by the county attorney other than is permissible by 
statutes and authorized by court must be regarded 
as surplusage, as not being returned by the grand 
jury.75 

In the absence of statutory provision for such 
procedure, the amendment of an indictment does 
not require its treatment as an information and the 
allowance to accused of an examination.^® 

§ 232. Informatioii 

The right to amend an information has been said to 
be much broader than the right to amend an Indictment, 
the former right, except as limited by statute, being as 
broad as the right to amend pleadings in civil cases. 

It has been broadly stated that informations,^® es¬ 
pecially in misdemeanor cases,may be amended, 
that the courts of the United States have held sub¬ 
stantially unanimously that informations, at least if 
made at the proper time and place, may be amend¬ 
ed in matters of substance,®^ and that generally 
speaking, and except as limited by statute, the right 
to amend an information is as broad as the right to 
amend pleadings in civil cases but other author- 


€8. Miss.—Thomas v. State, 142 So. i 
507, 167 Miss. '504—Crane v. State, 
128 So. 579. 157 Miss. 548—Davis 
V. State, 117 So. 116, 150 Miss. 797. 
Formal wxittexL motion to amend 
Indictment filed at trial, because of 
variance with proof, and order sus¬ 
taining motion, held sufficient com¬ 
pliance with statutory requirements 
as to amendment.—^Tillman v. State, 
131 So. 265, 158 Miss. 802. 

.An Indiotment falling to state 
properly the venue of the crime is 
not cured by an amendment, in the 
absence of an order on the minutes 
authorizing such amendment or of a 
record of a ruling of the trial court 
authorizing it—^Evans v. State, 108 
So. 725, 144 Miss. 1. 

Statements in the stenographer’s 
notes will not be looked to by the 
supreme court to determine whether 
or not an amendment has been made. 
—Crane v. State, 128 So. 579, 157 
Miss. 548. 

Bnspension of trial not necessary 

‘"When order permitting amend¬ 
ment of indictment is made, it is 
unnecessary that trial be suspended 
until clerk records order on min¬ 
utes.”—^Thomas v. State, 142 So. 507, 
167 Miss. 504. 

Filing- {»f order not required 
“Order permitting amendment to 
indictment need not necessarily be 
died, provided It is actually entered 


on minutes before trial.”—Davis v. 
State, 111 So. 564, 146 Miss. 322. 

68. Miss.—Crane v. State, 128 So. 
579, 157 Miss. 648. 

7a Ohio.—Roberts v. State, 186 N. 
E. 748, 45 Ohio App. 65, error dis¬ 
missed 186 N.B. 93, 126 Ohio St 
429. 

71. D.S.—Stewart v. District Court 
of U. S. for Southern District of 
California, Southern Division, C.C. 
A.Cal., 16 F.2d 863, certiorari de¬ 
nied 47 S.Ct. 457, 273 U.S. 755, 71 
L.Bd. 87’5. 

“If the trial court was powerless 
to change the indictment, the vain 
attempt to change it should not be 
effective to destroy it.”—^People v. 
Motello, 142 N.T.S. 622, 624, 167 App. 
Dlv, 510. 

72. U.S.—XJ. S. V. Holtz, D.C.N.T., 
288 F. 81, affirmed, C.C.A., Holtz 
V. U, S., 293 F. 1019—Dodge v. U. 
S., N.T., 258 F. 300, 169 C.C.A. 316, 
certiorari denied 40 S.Ct, 10, 260 

U. S. 660, 63 LuBd. 1194, 7 A.LuR. 
1610. 

73. U.S.—U. S. V. Holtz, D.C.N.T., 
288 F. 81, affirmed, C.C.A., Holtz 

V. U. S., 293 F. 1019—Dodge v. U. 
S., N.T., 268 F. 300, 169 C.aA. 316, 
certiorari denied 40 S.Ct. 10, 260 
U.S. 660. 63 D.Bd. 1194, 7 A-L-R. 
1610. 


7a Tex.—Calvin v. State, 25 Tex. 
789. 

31 C.J. p 826 note 80. 

75, Fla.—State ex rel. Wentworth v. 
Coleman, 163 So. 316, 121 Fla. 13, 
101 A.L.R. 1252. 

Tex.—^Rutherford v. State, 189 S.W. 

1157, 74 Tex.Cr. 617. 

7a Md.—^Hammond v. State, 14 Md. 
135. 

77. Tex.—Myatt v. State, 21 S.W. 

256, 31 Tex.Cr. 523. 

31 CJT. p 826 note 83. 

7a Iowa.—State v. Kiefer, 163 N.W. 
698, 183 Iowa 319. 

79. Mich.—^People v. Farrell, 249 N. 
W. 26, 263 Mich. 669. 

aa Ark,—Stuart v. Johnson, 94 S. 

W.2d 716, 192 Ark. 757. 

Iowa.—^Town of Lovilia v. Cobb, 102 
NT.W. 496, 126 Iowa 557. 

On. appeal 

An information may be amended 
after appeal to the district court.— 
City of Ottumwa v. Stickel, 191 N. 

W. 797, 196 Iowa 983—^Town of Lov- 
ilia V. Cobb, 102 N.W. 496, 126 Iowa 
657. 

aL Ark.—Davis v. State, 119 S.W. 
2d 627, 196 Ark. 721. 

sa Wyo.—state v. Kusel, 213 P. 
•367, 29 Wyo. 387. 

sa Mo.—State v. Hall. 279 S.W. 102, 
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it 3 ’ declares that civil procedure for the amendment 
of pleadings has no application to indictments or 
informations for any criminal matter.^^ 

It has been said that the right to amend an in¬ 
formation is much broader than the right to amend 
an indictment,and that there are substantial rea¬ 
sons for placing a different limitation on the power 
to amend an indictment than should be placed on 
the power to amend an information.^^ 

Amendment as to the caption of an information 
is considered supra § 80, as to signatures supra § 
84, and as to verification thereof supra § 86; re¬ 
verification of amended informations is also consid¬ 
ered supra § 86. Waiver of defects and objec¬ 
tions with respect to amendments is considered in¬ 
fra § 310, and successive informations supra § 
78. 

§ 233. -In Absence of Statute 

In the absence of statute, an information may be 
amended in form or substance by leave of court at any 
time before trial, but not in matter of substance after 
trial and verdict or, by the weight of authority, during 
the trial. 

The common law permitted information to be 
amended®^ at any time before trial.^s the ab¬ 
sence of a statute, informations, not being found 
on the oath of a grand jury, but filed by the public 
prosecutor, may be amended either in matter of 
form or substance by leave of court at any time 


before trial,even after motion to quash, de¬ 
murrer, or plea,^^ and even by the striking out 
of counts^ 1 or the addition of new ones and the 
rule applies to informations for felonies under stat¬ 
utes allowing such mode of prosecution, although 
at common law prosecution by information was lim¬ 
ited to misdemeanors.^^ However, an information 
cannot be amended in matter of substance after trial 
and verdict,®^ or, by the weight of authority", even 
during the trial,although it has been said that 
it was the rule of the common law that an infor¬ 
mation was subject to substantial amendment, with 
the permission of the court, after the trial had com¬ 
menced,^^ the court in its discretion granting a rea¬ 
sonable delay, if requested by accused.®^ Where 
a statute governing the amendment of informations 
makes no provision for amendment in matter of 
substance after plea and before trial, such an 
amendment has been held improper.® 8 

That an amended information is filed without 
leave first obtained does not go to the jurisdiction, 
or prejudice the rights of accused on the merits.®® 
The authority to permit the filing of an amended 
information arises from the jurisdiction over the 
subject matter and the person of accused.^ 

Preliminary examination before amendment. 
Where a preliminary examination has been held and 
an information for a more serious offense filed, an 
amended information for a less serious offense 
based on the facts developed may be filed without 


312 Mo. 425—state v. Dixon. 253 
aw. 746—State V. Cain, App., 31 
S.W.2d 569. 

S4. Mo.—State v. Boggs, App., 49 S. 
W.2<i 269. 

8S- La.—State v. Flanery, 122 So. 
67, 16S La. 364—State v. Hollings¬ 
worth. 113 So. SOo, 164 La. 167. 

80. Cal.—^People v. Poster, 243 P. 
667, 198 Cal. 112. 

‘'In matters of amendment, the in¬ 
formation stands on entirely differ¬ 
ent grounds from an indictment, and 
may be amended to any extent which 
the Judge admits to be consistent 
with the orderly conduct of Judicial 
business with the public interest and 
with private rlghta”—^People v. 
Klemick, 36 N.B.2d 846, 847, 311 Ill. 
App. 508. 

Differeojoe in prooednre 
“The procedure by Indictment and 
information are [is] so vastly differ¬ 
ent as to Justify the distinction ob¬ 
served by section 1008, Penal Code, 
which prohibits the amendment of 
an mdlctment in such form as to 
change the offense charged therein 
Afid permits the ^eiidment of an in¬ 
formation ho long hs 'the crime stat¬ 


ed by the amendment is supported 
by the evidence which was taken at 
the preliminary examination."—^Peo¬ 
ple V, Poster, 243 P. 667. 670, 198 Cal. 
112 . 

87. Ill.—^People V. Pensky, 130 N.B. 
689, '297 DL 440, 

88L Vt—State v. Rouillard, 180 A. 
890, 107 VL 487. 

89. U.S.—Armstrong v. TJ. S., C.C.A. 
Cal.. 16 P.2d 62, certiorari denied 
47 act. 571, 273 U.S. 766, 71 L.Ed. 
881—Muncy v. U. S., aC.A.W.Va., 
289 P. 780. 

Ark.—Davis v. State, 119 S.W.2d 527, 
52$, 196 Ark. 721, quoting Ooipus 
Jtuds. 

Vt—State V. Lansing, 184 A. 692, 108 
Vt 218. 

31 C.J. p 826 note 86. 

"As the bill [of information] em¬ 
anates from . • . [the district 

attorney], it may be amended on his 
own motion, without the aid of a 
statute, to any extent consistent 
with Justice.”—State v. Planery. 122 
So. 67, 68, 168 La. 384. 

9a U.S.—^Muncy v. U. S., C.C.A.W. 

Va., '289 P. 780. . 

Ark.—Davis v. State, 119 S.W.2d «27, 
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528, 196 Ark. 721, quoting Corpus: 
Juris. 

31 C.J. p 826 note 86. 

9L Vt—State v. Rouillard, 180 A. 
890, 107 Vt 487. 

92. U.S.—Walker v. U. S., C.aA- 

Cal., 7 P.2d 309—Coates v. U. S.. 
C.C.A.W.Va., 290 P. 134—Muncy v. 
U. S., C.C.A.W.Va., 289 P. 780. 
Vt—State V. Lansing, 1'84 A. 692, lOS 
Vt 218—State v. Rouillard, 180 A. 
890, 107 Vt 487. 

99. Wls.—Secor v. State, 96 N.W. 
942, 118 Wis. 621. 

94. Ga.—Sutton v. State, 188 S.E 
60, >61, *54 GfuApp. 349, quoting 
Corpus Juris. 

31 C.J. p 826 note 88. 

95. G€l—S utton v. State, supra,, 
quoting Corpus Juris. 

31 C.J. p 826 note 89. 

9a Minn.—State v. Irish, 286 N.W. 

625, 183 Minn. 49. 

97. Conn.—State v. Stebbins, 29 
Conn. 463, 79 Am.D. 2'23. 

9a Mont—State v. Fisher, 254 P* 
872, 79 Mont 48. . 

99. Wyo.—^McGinnis v. State, 96 P- 

626, 17 Wyo. 106. 

L Wya—^McGinnis v. State, supra.. 
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a new preliminary examination.^ Where an orig¬ 
inal complaint charging robbery is couched in such 
language as to charge robbery in both the first and 
second degrees, it is not error for the court to per¬ 
mit the state to amend the information to charge 
robbery in the first degree only and without a new 
preliminary examination.^ 

§ 234. -Under Statutory Provisions 

The permissible extent of the amendment of Infor¬ 
mations, and the time at which such amendment may 
be made, with respect to the plea or trial, vary with th& 
varying provisions of the statutes of the several states. 

An information Tmay be amended under statutory 
provisions, the validity of which has been sustain¬ 
ed.^ Thus, according to the varying statutes of 
different jurisdictions, an information may be 
amended in matter of form or substance before the 


jury are sworn or impaneled,® or before the plea, 
without leave of court,® or by leave of court be¬ 
fore trial,7 although after plea,® or during® or aft- 
eri® trial. In a number of states, under statute, an 
information may be amended on the trial, or after 
the jury have been impaneled, as to all matters of 
form, or of form and variance, at the discretion of 
the court, where this can be done without preju¬ 
dice to the substantial rights of accused and under 
such a statute an information cannot be amended 
in matter of substance after plea by accused and 
the commencement of trial.^® Such provisions are 
said to be but declaratory of the common law per¬ 
mitting amendments by interlineation or erasure.^- 
Amendment after the taking of an appeal may also 
be permitted.^^ 

Under statutes which have been said to be ex¬ 
tremely^® liberal,!® and to be construed liberally,!^^ 


2. Wis.—O’Keefe v. State, 187 N.W. 
656, 177 Wis. 64. 

3. Okl—Tipton V. State, 212 P. 612, 
23 Okl.Cr. 86, 31 A.L..R. 1074. 

4. Statutes sustained 

Cal.—People v. Poster, 243 P. 667, 198 
Cal. 112--People v. Roth, 31 P.2a 
813, 137 Cal.App. 592—People v. 
Wlnthrop. 264 P. 263, 88 Cal.App. 
591. 

Mont.—State v. Terry, 250 P. 612, 
77 Mont. 297. 

5. Kan.—State v. Martin, 29 P.2d 
1103, 139 Kan. 31. 

Mo—State v. MePhearson, 92 S.W.2d 
129—State v. Boggs, App., 49 S.W. 
2d 269. 

6. Kan —State v. Bundy, 75 P.2d 
236, 147 Kan. 4—State v. Parker, 
281 P. 872, 129 Kan. 175. 

Mont.—State v. Fisher, 254 P. 872, 
79 Mont. 46. 

Okl.—Burks v. State, 79 P.2d 619, 64 
Okl.Cr. 285—Fisher v. State, 50 P. 
2d 754, 58 Okl.Cr. 157—Webb v. 
State. 224 P. 991, 27 Okl Cr. 104. 
Utah.—State v. Leek, 39 P.2d 1091, 
85 Utah 531—State v. Johnson, 287 
P. 909, 76 Utah 84. 

Wyo.—State v. Kusel, 213 P. 367, 29 
Wyo. 287, 

31 C.J. p 827 note 96. 

Amendment not within period fixed 
by court 

Under a statute providing that an 
information may be amended by the 
district attorney without leave of 
court at any time before accused 
pleads, an amended information pre¬ 
sented and filed before the date of 
the plea is not too late because not 
within the time allowed by the court 
for filing an amended information, 
and the court does not lose Jurisdic¬ 
tion of the offense charged.—^People 
V. Spinoza, 80 P2d 527, 137 CahApp. 
346. 


7. Minn.—State v. Omodt, 269 N.TV. 
360, 198 Minn. 165. 

Mo.—State v. Quinn, 136 S.W 2d 985, 
345 Mo. 855—State v. Flores, 55 S. 
W 2d 953, 332 Mo 74—State v. Jen¬ 
nings, 34 S.W.2d 50. 326 Mo. 1085— 
State V. Craft, 23 SW.2d 183— 
State V. Tippett, 296 S.W. 132, 317 
Mo. 319—State v. Casteel, App., 31 
S.W.2d 659. 

31 C.J. p 827 note 97. 

Consexrt of court hdd shown 
Cal.—People v. Payton, 96 P.2d 991, 
36 CaLApp.2d 41. 

8. Kan—State v. Martin, 29 P.2d 
1103, 139 Kan. 31—State v. Morris, 
291 P. 742, 131 Kan. 232. 

Okl.—Willis V. State, 63 P.2d 769, 
60 Okl.Cr. 243—Abies v. State, 247 
P. 423, 35 OkLCr. 26. 

Utah,—State v. Leek, 39 P,2d 1091, 
85 Utah 531. 

Sxpress *'dlreotiou” by the court 
held not necessary, “leave” being 
sufficient—State v. Johnson, 287 P. 
909, 916, 76 Utah 84. 

8. Utah.—State v. Leek, 39 P.2d 
1091, 85 Utah 631—State v. John¬ 
son, 287 P. 909, 76 Utah 84. 

Xo. La.—State v. Williams, 136 So. 
68, 173 La. 1. j 

11 . Mo.—State v. Craft 23 S.W.2d 
183—State v. Cain, App., 31 S.W. 
2d 559. 

Mont—State v. Fisher, 264 P. 872, 79 
Mont 46. 

Okl.—Jenner v. State, 114 P.2d 956, 
72 Okl.Cr. 232—Willis v. State, 63 
P.2d 769, 60 OkLCr. 243—Trainer 
V. State, 297 P. 325, 50 Okl.Cr. 231 
-Clark V. State, 250 P. 561, 35 Okl.' 
Cr. 300—Elkins v. State. 233 P. 
491, 29 OkLCr. 175—White v. State, 
214 P. 202, 23 OklCr. 198—Bohan- 
nan v. State, 11 Okl.Cr. 69, 142 P. 
1092—^Pozzini v. State, 126 P. 1040, 
7 Okl.Cr. 692. 
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Wis.—Jackson v. State, 64 N.W. 838, 
91 Wis 253. 

Wyo.—State v. Kusel, 213 P. 367, 29 
Wyo. 287. 

31 C J. p 827 note 98. 

“The amendment ... on the 
trial, IS subject to the proper deter¬ 
mination of whether the amendment 
Is a matter of substance or form. 
If the requested amendment involves 
a matter of substance, the informa¬ 
tion cannot be amended on the trial. 
If it is a matter of form, the amend¬ 
ment is properly allowed”—State v. 
Riddle, 23 S.W.2d 179, 183, 324 Mo. 
96. 

"The word ‘variance’ is used in 
. . . [such a statute] in the* 

same connection in the same sense 
as ‘form.’ An amendment on ac¬ 
count of variance is permitted dur¬ 
ing the trial.”—State v. Sturrs, Mo., 
51 S.W.2d 45. 46. 

12. Kan.—State v. Adler, 241 P. 119, 
119 Kan. 757. 

Mo.—State v. Riddle, 23 S.W.2d 179, 
324 Mo. 96. 

Wyo.—State v. Kusel, 213 P. 367, 29 
Wyo. 287. 

Substance and form distinguished 
see infra 4 240. 

13. Mo.—State v. Sillbaugh, 157 S. 
W. 352, 250 Mo. 808. 

14. Mo.—State v. Puchbauer, App.,. 
299 S.W. 821. 

16. OkL—^Arms v. State, 292 P. 76, 
49* OkLCr, 34. 

la Okl.—Fisher v. State, 50 P.2d 
764, 58 OkLCr. 157—^Henthome v. 
State, 249 P. 429, 36 Okl.Cr. 197. 

17. Okl.—Potts V. State, 113 P.2d 
839, 72 OkLCr. 91—Fisher v. State, 
50 P.2d 754, 58 Okl.Cr. 157. 

“This court has been very liberal 

in the allowance of amendments to 
be made to informations, either be¬ 
fore or after the trial commences.”^ 
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it has been broadly held that an information may¬ 
be amended in matters of form or substance when 
this can be done without prejudice or material in¬ 
jury to the rights of accused, even after the trial 
has begun,that it may be amended before or aft¬ 
er plea,“® that it may be amended in matter of sub¬ 
stance at any time before plea, or in matter of 
form at any time when this can be done without 
prejudice to the rights of accused,-^ that it may be 
amended after plea by order of the court, if the 
rights of accused are not materially prejudiced,22 
and that it may be amended by order of court at the 
close of the state’s evidence, in matter of form or 
substance, if accused is not materially injured ;23 
but other authorities hold that it may not be amend¬ 
ed in a matter of substance after the impaneling 
of a jury.24 

Under other statutes or rules of court, an infor¬ 
mation may be amended without leave of court at 
any time before accused pleads, or the court may 
order its amendment for any defect or insufficiency, 


at any stage of the proceedings, if the substantial 
rights of accused are not thereby prejudiced ;25 and 
an information may be amended by leave of court 
in any matter of form at any time before an an¬ 
nouncement by both parties of ready for trial on 
the merits, but not afterward, although no matter 
of substance can be amended ;26 or at any time be¬ 
fore or during trial, the court may permit the 
amendment of an information and the offer of 
proof in support, securing to accused full oppor¬ 
tunity to defend.27 A statute pertaining to the 
amendment of indictments has been declared ap¬ 
plicable to informations.2S 

In Florida. It has been said-that the rather lib¬ 
eral doctrine as to allowance of amendments to in¬ 
formations obtaining in other states is not recog¬ 
nized in Florida,29 where, by statute, the rules of 
pleading and practice obtaining as to indictments 
obtain also as to informations ;20 but it has been 
held that an information may be amended and re¬ 
filed after being signed and sworn to as amended. 


—^Ex parte Williams, 106 P-2d 524, 
526, 70 OkLCr. 377. 

18. Okl.—Stephens v. State, 121 P. 
2d 326, 73 OkLCr. 349—Herren v. 
State, 115 P.2d 258. 72 OkLCr. 254 
—Arms V. State, 292 P. 76, 49 Okl. 
Cr. 34—Davis v. State, 113 P. 220, 
4 OkLCr. 508—McLaughlin v. 
State, 102 P. 713, 2 OkLCr. 343. 
AJBdavtt showing pzejtidioe 

*‘It is not reversible error for the 
trial court to permit the county at¬ 
torney to amend the information in 
matters of form or substance, un¬ 
less, for good cause shown by affi¬ 
davit, the amendment cannot be 
made and the trial proceed without 
material prejudice to the rights of 
the defendant.’'—^Hill v. State, 287 P. 
1080, 1081, 46 OkLCr, 56. 

*‘Axl InfoxmatloiL charging a felony 
may be amended before plea without 
leave of court, after plea it may be 
amended by leave of court, and may 
be amended as to matters of form 
after the Jury has been impaneled, 
when the same can be done without 
prejudice to the substantial rights of 
the defendant.”—Robards v. State, 
259 P. 166, 37 OkLCr 371. 

Information oharfifing misdemeanor 
may be amended during the course 
of the trial where this can be done 
without prejudice to accused.— 
Knopp V. State, 56 P.2d 1193, 59 Okl. 
Cr. 143—^Henthome v. State, 249 P. 
429. 35 Okl.Cp. 197. 

19u OkL—^Anthony v. State, 28 P.2d 
1115, 55 Okl.Cr. 260—Thompson v. 
State, 3 P.2d 251. 62 OkLCr. 139— 
Coatney v. State, 2 P.2d 604, 52 
C^LCr. 70—Nix v. State, 288 P. 
365, 47 OkLCr. 246—Potter v. 

SWte. 288 P. 362, 47 OkLCr. 254— 


Rich V. State. 284 P. 903, 4$ OkLCr. 
242—Orum v. State, 282 P. 899, 45 
OkLCr. 193. 

20. OkL—Paul V. State, 272 P. 485, 
41 OkLCr. 164. 

21. Okl.—^Leyerle v. State, 237 P. 
871. 31 OkLCr. 179. 

22l Okl.—Warren v. State, 68 P.2d 
434, 61 OkLCr. 333—Fisher v. 

State, 50 P.2d 754, 58 OkLCr. 137— 
Dobbins v. State, 268 P. 1116, 40 
OkLCr. 334—Webb v. State, 224 P. 
991, 27 OkLCr. 104. 

23. Okl.—^Teague v. State, 81 P.2d 
331, 64 Okl.Cr. 369. 

24. OkL—Willis v. State, 63 P.2d 
769, 60 Okl.Cr. 243—Webb v. State, 
224 P. 991, 27 OkLCr. 104. 

31 C.J. p 827 note 99. 

25. Cal.—People v Wright, 79 P.2d 
102, 26 CaLApp.2d 197—^People v. 
Holland, 61 P,2d 881, 10 CaLApp.2d 
266—People v. Roth, 31 P.2d 813, 
137 CaLApp. 592—^People v. Nah- 
has, 9 P.2d 278, 121 CaLApp. 428— 
People V. Pyfe, 283 P. 378, 102 CaL 
Aj?p, 549—People v. Winthrop, 264 
P. 263, 88 CaLApp.‘691—People v. 
Milligan, 247 P. 680, 77 CaLApp. 
745. 

What constitutes snfflcienoy 

Information is sufficient within 
statute only when it states facts 
sufficient to place accused on trial 
for all offenses properly lodged 
against him by district attorney, re¬ 
gardless of when Insufficiency be¬ 
comes apparent.—People v. Shutler, 
59 P.2d 1050, 15 Cal.App.2d 704. 
Determination of effect on snbstan. 
tial rights 

“That the provisions of the stat¬ 
ute shall not be so followed as to 
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trespass upon any of the rights of 
the defendant, the power to deter¬ 
mine when a change in the accusa¬ 
tion is of such a nature as to affect 
the substantial rights of the defend¬ 
ant has been given to the trial court 
and not to the prosecuting officer.”— 
Mitchell V. Superior Court of Cali¬ 
fornia in and for hYesno County, 
246 P. 1109, 1110, 76 CaLApp. 734. 

After withdrawal of plea of guilty, 
and until entry of another plea, dis¬ 
trict attorney had right to file 
amended information without leave 
of court.—People v. Stuhlmlller, 99 
P.2d 1072, 37 CaLApp.2d 603. 

After all evldenoe has been sub. 
mitted application may be made for 
amendment to conform to proof.— 
People v. Jacobs, 52 P.2d 945, 11 
CaLApp.2d 1—^People v. Du Fault, 36 
P.2d 196, 1 CaLApp.2d 106. 

2& Tex.—McDonald v. State, 137 S. 

W.2d 1046, 138 Tex.Cr. 610. 

31 C.J. p 827 note 3. 

Variance between complaint and 
information cannot be amended after 
the state’s evidence is in.—^Williams 
V. State, 29 S.W. 472, 34 Tex.Cr. 100. 

27. Wash.—State v. Knlzek, 73 P.2d 
731, 192 Wash. 351—State v. Smi¬ 
ley, 9 P.2d 370, 167 Wash. 342. 

28. La.—State v. Johnson, 158 So. 
570, 181 La. 1. 

29. Fla.—State ex rel. Wentworth v 
Coleman, 163 So. 316, 121 Fla. 13. 
101 A.L.R. 1252—Fekany v. State, 
149 So. '590, 111 Fla. 598—Suarez v. 
State, 115 So. 619, 521, 95 Fla. 42, 
citing Corpus Juris. 

30. Fl€u—^Fekany v. State, >149 So. 
590, 111 Fla. 698—Suarez v. State, 
115 So. 520, 95 Fla. 42. 
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with the acquiescence of the court, when accused 
would not thereby be prejudiced in any legal 
right. 

Constitutionality of statutes. In view of the con¬ 
stitutional provisions guaranteeing to persons ac¬ 
cused of crime the right, before they can be called 
on to answer, to be informed fully and substantially 
of the nature and cause of the accusation, as con¬ 
sidered supra § 90, it has been held that the legisla¬ 
ture cannot authorize an information to be amend¬ 
ed in matter of substance during the trial^s or after 
the impaneling of a jury.33 However, the legisla¬ 
ture may authorize amendments at any time in 
mere matter of form.34 

Amendment after expiration of time granted, 
x\fter the expiration of the time originally granted 
for the making of an amendment, the court may 
permit amendment, if accused is not prejudiced in 
making his defense.35 

§ 235. - Discretion of Court 

With some limitations, the allowance of an amend¬ 
ment of an information Is generally within the discre¬ 
tion of the trial court. 

It is generally within the discretion of the trial 
court whether it will permit an information to be 
amended, and its exercise of such discretion will 
not be interfered with in the absence of abuse.^® 
However, it has been held error to refuse to per¬ 
mit an amendment,^? and, as appears supra § 234, 
some statutes specifically provide for amendment 


before plea without leave of court. On the other 
hand, a statute prohibiting the amendment of an 
information so as to charge an offense not shown 
by the evidence taken at the preliminary examina¬ 
tion has been held mandatory.^S 

Leave to amend should be denied if the prose¬ 
cution has become barred by the statute of limita¬ 
tions,^® or, it has been held, where the amendment 
is for the purpose of adding charges,*^® or where 
the amendment charges a graver crime with a 
heavier penalty,or where the complaint before the 
magistrate or the presentment on which the infor¬ 
mation is based does not charge a crime.^^ 

§ 236. -Who May Amend 

with the court’s permission, an authorized amend¬ 
ment of an information may be made by an assistant 
prosecuting attorney, a'special prosecutor, or the suc¬ 
cessor of the prosecuting attorney who filed the infor¬ 
mation; or the court may direct an amendment of Its 
own motion. 

An authorized amendment of an information ma 3 " 
be made, with the permission of the court, by an 
assistant prosecuting attorney in the absence of 
his superior,^® or by the successor in office of the 
prosecuting attorney who filed the information,or 
by a special prosecutor appointed in place of a dis¬ 
qualified county attomey.45 An amendment may be 
directed by the court of its own motion.^® 

§ 237- -Procedure 

On motion to amend an Information, accused Is en- 


31. Fla.—^Tootle v. State, 130 So. 
912, 100 Fla, 1248. 

32. Ga.—Tutton v. State, 188 S.B. 
60, 62, 64 Ga,App. 349, citing Cor¬ 
pus Joxis. 

Wash.—State v. Van Cleve, 32 P. 
461, 5 Wash. 642. 

33. Okl.—Webb v. State, 224 P. 991, 
27 Okl.Cr. 104. 

34. Mich.—^People v. Meyer, 169 N. 
W. 889, '204 Mich. 331. 

31 C.J. p -827 note 8. 

35. Kan.—State v. Barger, 83 P.2d 
648, 148 Kan. 590. 

38. U.S.—Walker v. U. S., C.C.A. 
Cal., 7 F.3d 309. 

Cal.—People v. Winthrop, 264 P. 263, 
88 Cal.App. '591—Mitchell v. Su¬ 
perior Court of California in and 
for Fresno County, 245 P. 1109, 76 
CaI.App. 734—^People v. Shope, 245 
P. 998, 77 Cal.App. 427—^People v. 
Thai, 214 P. 296, 61 Cal.App. 48. 
Fla,—^Fekany v. State, 149 So. 590, 
591, 111 Fla, '598, citing Corpus Ju¬ 
ris—^Tootle V. State, 130 So. 912, 
100 Fla, 1248. 

Ill.—People V. Evans, 7 N.B.2d 912, 
290 I11.APP. 75. 


Kan.—State v. Barger, 83 P.2d 648, 
148 Kan. 590—State v. Morris, 291 
P. 742, 131 Kan. 282. 

La,—State v. Stovall, 97 So. 854, 164 
La, 544. 

Mich,—People v, Sims, 241 N.W. 247, 
257 Mich, 478. 

Minn.—State v, Omodt, 269 N.W. 360, 
198 Minn. 1.65. 

Mo.—State v. Tippett, 296 S.W. 13*2, 
317 Mo. 319—State v. Cain, App., 
31 S.W.2d 559. 

Neb.—Wilson v. State, 233 N.W. 481, 
120 Neb. 468—^Razee v. State, 103 
N.W. 488, 73 Neb. 732. 

Okl.—Jenner v. State, 114 P.2d 956, 
72 OkLCr. 23'2. 

Wash.—State v. Smiley, 9 P.2d 370, 
167 Wash. 342. 

Wyo.—State v. Kusel, 213 P. 367, 29 
Wyo. 287. 

31 C.J. p 827 note 10. 

Statutory provision as to discretion 
see supra § 234. 

37- Iowa,—State v. Merchant, 88 

j Iowa 376. 

Alleging prior oonviotlon tinder Cal¬ 
ifornia statute 

Under PemCode § 989 a, the su¬ 
perior court had the light and owed 

12:47 


the duty to permit the filing of the 
amended information alleging ac¬ 
cused’s prior conviction of felony, on 
the day set for his trial under the 
original information charging grand 
theft.—^People v. Payton, 96 P.2d 991, 
36 Cal.App.2d 41. 

38. Cal.—^People v. Fyfe, 283 P. 378, 
102 Cal.App. 549. 

39. Conn.—State v. Rowley, 12 
Conn. 101. 

40. Ky.—Commonwealth v. Rodes, 1 
Dana 595. 

40, La.—State v. Cavanaugh, 27 So. 
704, 52 La.Ann. 1251. 

42. Neb.—State v. Dennison, 82 N- 
W. 383, 60 Neb. 157. 

Va,—Commonwealth v. Williamson, 
4 Gratt. *554, 45 Va, 554. 

43. Mich.—People v. Henssler, 11 N. 
W. 804, 48 Mich. 49. 

44. Mo.—State v. Quinn, 136 S.W.2d 
985. 345 Mo. 855. 

31 C.J. p 828 note 19. 

45. OkL—^Byxbee v. State, 272 P, 
493. 41 OkLCr. 272. 

48. Wis.—State v. Jenkins, 19 N.W. 
406, 60 Wis. 599. 
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titled to notice and an opportunity to be heard. Au¬ 
thorities differ as to whether an amendment must 
actually be made or whether the order therefor may 
be treated as equivalent thereto. 

The use of formal language by the court in di¬ 
recting the prosecuting attorney as to the procedure 
in connection with an amendment has been declared 
unnecessary.^^ On motion to amend an informa¬ 
tion accused is entitled to notice and an opportunity 
to be heard, and an amendment without this is er¬ 
roneous.^® 

The mere fact that in the caption the prosecut¬ 
ing attorney denominates an information as an 
amended and substituted information does not make 
it an amendment to an existing information if it is 
not such in fact;^® and the indorsement of addi¬ 
tional names on the information does not constitute 
an amendment thereof, although the certified copy 
is marked “amended information.”®® 

Amendment after a change of venue is considered 
in Criminal Law § 217. 

Reduction of grade of offense. No amendment 
of the information is necessary in order that the 
prosecuting attorney may abandon a greater charge 
and proceed against accused on a lesser one includ¬ 
ed therein;®! a simple motion, made verbally in 
open court, or an announcement of such intention, 
suffices if made before the trial begins.®® 

Actual amendment It has been held that when 
an information is defective and amendable, the 
amendment must be actually made.®® On the other 
hand, an order for an amendment may be treated 
as equivalent to an actual amendment where the 
precise effect of the order is shown by the record.®^ 

§ 238. -Effect of Amendment 

By the filing of an amended information the orig¬ 


inal is set aside and abandoned. An unauthorized 
amendment arrests the trial court’s power to proceed 
on the Information. 

When an amended information is filed, the orig¬ 
inal information is thereby quashed or set aside®® 
and abandoned;®® but an amendment has been held 
not to create a new case not triable by a special 
judge called in before the amendment.®^ An 
amendment cannot be relied on as error where it 
is immaterial and the legal effect of the informa¬ 
tion is not in any way changed;®® but an unauthor¬ 
ized amendment operates to arrest the power of 
the trial court to proceed on the information.®® 

Where it does not appear that the prosecuting at¬ 
torney was authorized or permitted to amend in 
any particular, a judgment as to a count in an 
amended information, demurrer to which was sus¬ 
tained and to which accused did not plead, cannot 
be sustained.®® 

The necessity of reverifying an information aft¬ 
er amendment is considered supra § 86, the neces¬ 
sity of a preliminary hearing after the amendment 
of an information in Criminal Law § 332 b, and the 
necessity of further arraignment and plea after 
amendment in Criminal Law § 332 b. 

§ 239. Complaint, Affidavit, or Accusation 

Complaints, affidavits treated as complaints, and 
accusations may generally, and subject to statutory 
provisions, be amended, except that an amendment In 
matter of substance may not be made during trial. An 
amended affidavit, on being filed, supersedes the orig¬ 
inal; and the amendment of an accusation, properly al¬ 
lowed, relates back to the time of filing the original. 

Where statutes permit, complaints, and affidavits 
treated as complaints, may be amended®! by leave 
of court before trial in matters of form or sub- 


47. Okl.—^Byxbee v. State, 272 P. 
493, 41 Okl.Cr. 272. 

Procedure equivalent to permission 
to file 

Where, after trial court sustaliMd 
motion for new trial, accused was 
arraigrned, jury were impaneled, and 
motion to quash was overruled, this 
was equivalent to permission to file 
amended information.—Cerday v. 
State. 4 P.2d 1079, 62 OkLCr. 301. 

48. Pla.—Fekany v. State, 149 So. 
630, 591, 111 Pla. 598, citing Cor- 
pus Juris. 

31 CJT. p 828 note 21. 

49. Iowa.-^tate v. Solberg, 242 N. 
W. 84, '214 Iowa 333. 

Kan.-^ate v. Lightfoot, 236 P. 
843, 118 Kan. 428. 

SI. La.—State v. Kelly, 146 So. 6, 
176 JjSl 405. 


59. tOL —State v. Kelly, supra. 

53. Ind.—^Sovlne v. State, 86 Ind. 
676. 

31 C.J. p 828 note 23. 

54. Kan.—State v. Patterson, 71 P. 
860, 66 Kan. 447. 

81 C.J. p 828 note 24. 

55. U.S.—^Armstrong v. U. S., C.CJL 
Cal., 16 P.2d 62, certiorari denied 
47 S.Ct. 571, 273 U.S. 766, 71 L.Ed. 
881. 

31 C.J. p 828 note 26. 

58. U.S.—^Armstrong v. U. S., supra. 
Ill.—^People V. Zlotmckl, 92 N.EL 813, 
246 Ill. 185—^People v. Economakas, 
278 IlLApp. 265. 

57. Mo.—State v. Hall, 279 S.W. 102, 
312 Mo. 425. 

58. Mich.—^People v. Sullivcm, 47 N. 
W. 220, 83 Mich, 356. 

31 C.J. p 828 note 29. 
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59. Pla.—State ex rel. Wentworth v. 
Coleman, 163 So. 316, 121 Pla. 13, 
101 A,L.B. 1252. 

60. Cal.—^People v. Seitz, 279 P. 
1070, 100 Cal.App. 118. 

61. Ark.—Stuart v. Johnson, 94 S. 
W.2d 715, 192 Ark. 767. 

Heverification of amended complaint 
see supra § 87. 

Ameudsneut by adding charges of 
prior convictions 

Cal.—^People v. Carson, 114 P.2d 619, 
45 CaLApp.2d 554. 

District attorney may amend affi¬ 
davits which he has made.—State v. 
Hollingsworth, 113 So. 80*5, 164 La. 
167. 

<*The matter of defective affidavits 
may be raised by motion filed in due 
[time before amendment.*’—Stuart v* 
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stance,62 or during trial, or even in the appellate 
court, in matter of form,63 but not in matter of 
substance ;64 but the fact that statutory provision 
for amendment of indictments and informations 
is expressly made, but none for the amendment of 
affidavits, has been held to indicate a purpose not 
to give the courts power to amend affidavits.65 

A complaint under oath cannot be amended in 
matter of substance in an appellate court,66 except, 
in at least one jurisdiction, where there is a trial de 
novo.67 A defective affidavit may be cured by an 
amendment eliminating defective alternative aver¬ 
ments ;68 but a provision that an affidavit may be 
amended to meet the ends of justice does not au¬ 
thorize an amendment of an affidavit which was 
complete and sufficient, so as to charge an addi¬ 
tional and distinct offense.66 

On the filing of an amended affidavit, the orig¬ 
inal affidavit is superseded,*70 hence, the fact that 
the original affidavit, charging the same offense as 
a count of the amended affidavit, remains on file 
does not require the striking of that count.7i 

Where a complaint was dismissed for the pur¬ 
pose of filing an amended complaint, and an amend¬ 
ed complaint was filed alleging offenses, some of 
which were not covered in the original, it was said 
that, if the amendment was improper, the com¬ 
plaint should be treated as a new complaint.72 

An accusation may be amended by the solicitor 


of a city court at any time prior to arraignment 
and plea,73 provided the affidavit on which it is 
based will support the accusation as amended, and 
provided the amendment is not forbidden by the 
statute under which the court exists ;74 but after 
accused has been put on trial and the jury sworn, 
testimony submitted and argument of counsel in 
part made, it is error to amend in a matter of sub- 
stance.75 The amendment of an accusation, prop¬ 
erly allowed, relates back to the time of the filing 
of the original accusation.76 

Waiver of defects and objections as to amend¬ 
ments is considered infra § 310. 

§ 240. Matters Amendable; Form and Sub¬ 
stance Distinguished 

As used in connection with statutes and holdings as 
to the propriety of amendments, ''form** and “substance** 
are opposites, the latter referring to that which Is es¬ 
sential. An amendment cannot make an indictment 
charge an offense when in its original form it fails to 
do so, and the same has been held as to informations, 
with some dissent; nor may an amendment change the 
nature, identity, or degree of the offense charged, or, 
under most authorities, add another offense. Surplusage 
may be stricken by amendment. 

In applying the principles set forth and statutes 
referred to in the preceding sections with reference 
to matters of substance and form, it is perhaps safe 
to say that the power of amendment extends to 
formal matters which are not essential to the charge 
and to errors, such as were clerical errors, the 


Johnson, 94 S.W.2d 715, 717, 192 Ark. 
737. 

Where amended affidavit was died 
before accused pleaded to charge of 
unlawfully possessing liquor, inclu¬ 
sion of charge of maintaining nui¬ 
sance was proper; and prosecuting 
attorney should Include in amended 
affidavit all offenses having relation 
to same act.—^Woodsmall v. State, 
167 KB. 631, 89 Ind.App. 617. 

62. Ala.—Bush v. State, 67 So. 847, 

12 Ala.App. 260. 

31 C.J. p 828 note 32. 

Amendment of: 

Complaint in summary trial see 
Criminal Law § 377. 

Preliminary complaint or affidavit 
see Criminal Law § 814. 

Preliminary warrant or other proc¬ 
ess .see Criminal Law § 328. 

The purpose of a statute providing 
that “the court may at any time be¬ 
fore, during or after the trial amend 
the . . . affidavit In respect to 

any defect, imperfection or omission 
in form, provided no change is made 
in the name or identity of the de- 
fendemt or defendants or of the 
crime sought to be charged** is “to 
eliminate the effect of technical and 
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formal defects which do not preju¬ 
dice a defendant or affect his sub¬ 
stantial rights . . . that sub¬ 

stantial justice may be attained.’*— 
Edwards v. State, 44 N-B.2d 304, 305, 
220 Ind. 490. 

Defect in affidavit charging petit 
larceny held properly amended.—Gil- 
berath v. State, 120 So. 304, 23 Ala. 
App. 33. 

63. Ind.—Edwards v. State, 44 N.B. 
2d 304, 220 Ind. 490. 

Philippine,—U. -S, v. Brown, 9 Phil¬ 
ippine 89, 5 OffiCraz. 908. 

31 OJ. p 828 note 33. 

Amendment to conform to tran. 
script of justice of peace held im¬ 
properly refused.—State v. Seward, 
224 N.W. 278, 118 Neb. 249. 

64. Ind.—Edwards v. State, 44 N.B. 
2d 304, 220 Ind. 490. 

N.T.—People v. O’Neil, 248 N.T.S. 

674, 139 Misc. 529. 

81 C.J. p 828 note 34. 

66. Ohio.—City of Toledo v. Harris, 
10 N.E.2d 454, 56 Ohio App. 25L 
Bffoot of attempted amendment 
An attempted amendment of a suf¬ 
ficient criminal affidavit after pros¬ 
ecution’s evidence had been offered 
in trial to court did not impair or 
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change such affidavit—City of To¬ 
ledo v. Hams, supra. 

6eL Vt.~State v. Wheeler, 26 A. 434, 
64 Vt 589—State v. Kennedy, 36 
Vt 563. 

67. Ala.—Rogers v. State, 67 So, 
781, 12 Ala.App. 196. 

31 CJ. p 828 note 26. 

63. Ala.—Sadler v. State, 123 So. 

294, 23 Ala.App. 269. 

69. Ala.—^Echols V. State, 75 So. 814, 
16 Ala.App. 138. 

7a Ind.—Woodsman v. State, 167 
N.B. 631, 89 Ind.App. 617, 

71. Ind.—Woodsman v. State, su¬ 
pra. 

72. CaL—People v. Grunhof, 299 P. 
519, 115 CaLApp.,Supp., 771. 

Y3i Ga.—Crawford v. State, 62 S.B. 

601, 4 Ga.App. 789. 

31 C.J. p 828 note 38. 

74. Ga.—Spaulding v. State, 103 S. 
E. 907, 25 Ga.App. 194. 

76- Ga.—Conley v. State, 10 S.B. 
123, 83 Ga. 496—Sutton v. State, 
188 S.E. 60, 62, '54 Ga.App. 349, cit¬ 
ing Corpus OPazls. 

7a Ga.—^Williams v. State, 84 SJES. 
494, 16 Ga.App. 34. 
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amendment of which cannot mislead or prejudice 
accused,while any omission or misstatement which 
prevents an indictment or information from show¬ 
ing on its face that an oifense has been committed, 
or from showing what offense it is intended to 
charge, is a defect in matter of substanceThe 
words “form*' and “substance,” as used in this con¬ 
nection, have been said to be opposites,substance 
being that which is essential.^® The test of wheth¬ 
er an accused is prejudiced by the amendment of 
an indictment or information has been said to be 
whether or not a defense under the indictment or 
information as it originally stood would be equally 
available after the amendment is made, and wheth¬ 
er or not any evidence accused might have W'ould be 
equally applicable to the indictment or information 
in the one form as in the other if the answer 


is in the aflSrmative, the amendment is one of form 
and not of substance, ^2 as it also is if judgment of 
conviction or acquittal on the indictment as drawn 
would be a bar to a new indictment in the form to 
which it was changed by the amendment.^S jf 
words eliminated from the information are material 
in the sense that their presence is necessary to state 
a public offense, the amendment is as to matter of 
substance.®^ The mere fact that words appearing 
in an information would confine the state in its 
proof to the specific matter designated does not ren¬ 
der an amendment striking such matter one of sub¬ 
stance.®^ 

An amendment cannot make the indictment 
charge a crime when, as presented by the grand ju¬ 
ry, it fails to do so,*® or make it charge a crime not 


77. Cal.—^People v. BeHamy, 248 P. 
1042, 79 CaLApp. 166. 

Ind.—^Edwards v. Edwards. 44 N.E. 

'2d 304, 220 Ind. 490. 

Iowa.—State v. Childers, 212 N.W. 
63, 20^ Iowa 1377. 

Mo.—State v. Tunnell, 296 S.W. 423— 
State V. Cain, App., 31 S.W.2d 559. 
NJ.—State V. Donato, 148 A. 776, 
106 ]Sr.J.Law 897. 

OkL—Willis V, State, 63 P.2d 769, 60 
Okl.Cr. 243—Trainer v. State, 297 
P, 325, 50 OklCr. 231—Elkins v. 
State, 233 P. 491, 29 Okl.Cr, 175— 
White V. State, 214 P. 202, 23 OkL 
Cr. 198. 

Pa.—Commonwealth v. Pickers, 160 
A. 142, 105 Pa.Super. 199. 

31 C.J. p S29 note 43. 

SteiLOgraphlo exxor 
Okl.—^Decker v. State, 54 P.2d 1096, 
58 Okl.Cr. 445. 

Ohavire of data of offense 
Okl.-n4Elobards v. State, 259 P. 166, 
37 OkLCr. 371. 

Chang'e of atreet nxmiber in des- 
igrnatingr the place where a nuisance 
was maintained is a matter of form, 
not substance.—^Webb v. State, 224 
P. 991, 27 OkLCr. 104. 

Snhstltiiiiaiff county attoxney for 
ahexiff as informant In body of in¬ 
formation, where former had signed 
information, and naming* of sheriff in 
body was manifestly clerical error, 
was "‘a mere matter of form.”—State 
V. Morris, 291 P. 742, 131 Kan. 282. 

Xnaertion of words “with stealth*’ 
in an Information charging stealing 
is an amendment as to form.—State 
V. Gugel, 260 N.W. 581, 65 N.D. 587. 

Amendment more apedfloally da. 
acxibing property stolen is a matter 
of form. 

N.D.—'State v. Gugel, supra. 

Okl.—Herren v. State, 115 P.2d 258, 
72 OkLCr. 264. 

78. ^ Pla.—^Pekany v. State, 149 So. 
590, 111 Pla: 598. 


La.—State v. Sylistan, 125 So. 859, 
169 La. 699. 

Mass.—Commonwealth v. Bracy, 46 
N.B.2d 580, 313 Mass. 121. 

Okl.—Willis V. State, 63 P.2d 769, 60 
OkLCr. 243. 

81 C.J. p 829 note 44. 

Changing or supplying element of 
offense is a matter of substance. 
Kan.—State v. Adler, 241 P. 119, 119 
Kan. 757. 

Utah.—State v, Jensen, 30 P.2d 203, 
83 Utah 452. 

Wyo-—State v. Kusel, 213 P. 367, 29 
Wyo. 287. 

31 aJ. p 829 note 44 [b], 

Chai^ring felony instead of mis¬ 
demeanor is a matter of substance. 
—State V. Fisher, 354 P. 872, 79 
Mont 46. 

insertion of words “with frand” 
in an information charging stealing 
Is an amendment as to substance.— 
State V. Gugel, *260 N.W. 581, 586, 
65 N.D. 687. 

Amendment adding property to 
that allegedly stolen, as described in 
the original accusation, “is an 
amendment as to substance.”—State 

V. Gugel, supra. 

Striking word “gross” before “neg¬ 
ligence” to conform to statute is held 
amendment as to matter of sub¬ 
stance.—^McDonald v. State, 137 S. 

W. 2d 1046, 138 Tex.Cr. 610. 

Access to money embezasled * 

Striking allegation of embezzle¬ 
ment indictment that cuicused had 
access to money embezzled did not 
constitute amendment of substance 
to indictment.—Brooks v. State, 175 
S.E. 6, 178 Ga. 784, afiElrming 170 S. 
E. 406, 47 Ga.App. 226. 

Amendment of fatal defects under 
Virginia statute 

“Indictments containing defects 
which may be fatal and not trivial 
may be amended funder Virginia 
Code 1936 { 4877] provided the 
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amendment does not change the 
character of the offense.”—Farewell 
V. Commonwealth, 189 S.E. >321, 325, 
167 Va. 475. 

79. Iowa.—State v. Japone, 209 N. 
W. 468, 202 Iowa 460. 

80. Iowa.—State v. Japone, supra. 

81. Ga.—Sutton v. State, 188 S.E. 
60, 62, 54 Ga.App. 349, citing Ck>r. 
pus Juris. 

Mo.—State v. Long, 22 S.W.2d 809, 
324 Mo. 206—State v. Walton, 164 
S.W. 211, 2'55 Mo. 282. 

31 C.J. p 830 note 53. 

82: Cal.—People v. Silbelo, 214 P. 

462, 61 CaLApp. 92. 

Mo.—State v. Long, 22 S.W.2d 809, 
324 Mo. 205. 

83. Mass.—Commonwealth v. Snow, 
169 N.E. 542, 269 Mass. 598, 68 A. 
L.R. 9‘30. 

8d. Mont—State v. Duncan, 107 P. 
510, 40 Mont 531. 

85. Mont.—State v. Duncan, supra. 
31 C.J. p 830 note 57. 

8a Cal.—People v. Millsap, 260 P. 
37’8, 85 CaLApp. 732—People v. 

Cockrill, 216 P. 78, 62 Cal.App. 22, 
affirmed Cockrill v. People of State 
of California, 45 S.Ct 490, 268 U.S. 
258, 69 L.Ed. 944. 

Ind.—Pagotis v. State, 17 N.EL2d 830, 
831, 214' Ind. 697, citing Corpus 
Juris. 

Mass.—Commonwealth v. Cooper, 162 
N.B. 733, 264 Mass. 378. 

N.J.—State V. Quinn, 158 A. 834, 108 
N.J.Law 467—State v. Lamb, 80 
A. Ill, 81 N.J.Law 234—State v. 
Scott, 171 A. 311, 12 N.J.Mlsc. 278. 
“There must be or have been in 
the first instance an indictment le¬ 
gally and lawfully charging an of¬ 
fense or crime . . . without 

the amendments . . . the 

. . . [indictment] did not consti¬ 

tute or charge an offense. . . . 
That being true, there was nothing 
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presented by the grand jury.S? Likewise, an affi¬ 
davit which is insufficient to charge a crime can¬ 
not be amended during the trial so as to do so.^^ 
It is also held that an information failing to state 
facts constituting a crime cannot be amended so 
as to allege a crime ;89 but other authority is op¬ 
posed to this viewj^o particularly where a statute 


authorizes an amendment of substance,or -where 
all the necessary elements constituting the offense 
were contained within the evidence adduced on the 
preliminary examination of accused.^- 

An amendment may not change the nature or 
identity of the offense^ 3 and may not change the 


to amend in the instant case; there 
is nothing you can amend.**—lannaci 
V. State, 184 N.E. 843, 845, 44 Ohio 
App. 228. 

Validity as against demurrer 
The fact that an indictment as 
originally returned was not good as 
against a demurrer did not prevent 
its amendment under a statute per¬ 
mitting amendment of indictments 
both as to form and substance.— 
State V. Heffelfinger, 266 N.W. 751, 
197 Minn. 173. 

Indictment h^d to charge crime be¬ 
fore amendment 

(1) First-degree grand larceny in 
obtaining money by means of false 
representations.—State v. Heffelfln- 
ger, supra. 

(2) Failure to arrest one trans¬ 
porting liQuor, and demand and ac¬ 
ceptance of a bribe.—^Henderson v- 
State, 146 A. 335, 7 N.J.Misc. 520. 
Statute as to cure of variance inap¬ 
plicable 

Where an indictment contains no 
statement as to the ownership of the 
building allegedly burglarized, which 
IS an essential element of the crime 
of burglary, a statute authorizing 
amendment of indictment to conform 
to proof IS inapplicable.—Crosby v. 
State, 2 So.2d 813, 191 Miss. 173. 

87. N.J.—State v. Lamb, 80 A. Ill, 
•81 N.J.Law 234. 

Oxand Jury minutes 
Indictment for second-degree ar¬ 
son for willfully setting Are to and 
burning an uninhabited building was 
not amendable to describe such 
building as being within the curtil¬ 
age of an inhabited building, where 
grand jury minutes contained no ref¬ 
erence to surroundings of building 
burned; but grand jury minutes may 
be sufficient to permit amendment to 
describe the crime as having been 
committed with intent to defraud in¬ 
surer.—^People V. La Barbera, 287 N. 
Y.S. 257, 169 Misc. 177. 

88. Ind.—^Edwards v. State, 44 N.E. 
2d 304, 220 Ind. 490. 

89. Mich,—^People v. Donovan, 199 
N.W. 020, 228 Mich. 149. 

OkL—Potts V. State, 113 P.2d 839, 
T2 Okl.Cr. 91. 

9a La.—State v. Flanery, 122 So. 
67, 168 La. 864. 

.Wash.—^State v. Knizek, 73 P.2d 731, 
192 Wash. 851. 


WelLconsidered case 
Wyo.—State v. Kusel, 213 P. 367, 29 
Wyo. 2S7. 

91. La.—State v. Johnson, 158 So. 
570, 181 La. 1. 

Wyo.—State v. Kusel, 213 P. 367, 29 
Wyo. 287. 

Ownership of property stolen 
Where information attempting to 
charge grand larceny was fatally 
defective because charging the tak¬ 
ing of property only from the pos¬ 
session of a named person, the 
amendment charging ownership of 
such person was proper under stat¬ 
ute.—'State v. Jensen, 30 P.2d 203, 83 
Utah 452. 

92. Cal.—^People v. Milligan, 247 P. 
580, 77 CaLApp. 745. 

93. Ark.—Underwood v. State, 171 
S.W.2d 304, 206 Ark. 864. 

Cal.—Mitchell v. Superior Court of 
California in and for Fresno Coun¬ 
ty, 245 P. 1109, 76 Cal.App. 734. 
La.—State v. Dent, 179 So. 67, 189 
La. 159. 

Mich.—People v. Sims, 241 N.W. 247, 
257 Mich. 478. 

Mo.—State v. Walton, 164 S-W. 211, 
255 Mo. 232. 

Neb.—Wilson v. State, 233 N.W. 461, 
120 Neb. 468—Razee v. State, 103 
N.W. 438, 73 Neb. 732. 

Ohio.—Brelnlg v. State, 176 N.E. 674, 
124 Ohio St. 39—^lannaci v. State, 
184 N.E. «43, 44 Ohio App. 228. 
OkL—Potts V. State, 113 P.2d 839, 
72 OkLCr. 91—Arms v. State, 292 
P. 76, 49 Okl.Cr. 34. 

Wyo.—State v. Kusel, 213 P. 367, 29 
Wyo. 287. 

31 C.J. p 824 note *51 [a], p 829 note 
49—25 C.J. p 622 note 71 [c]. 
AniMidmeii.t la form only, as dis¬ 
tinguished from substance, does not 
change the offense charged.—^People 

V. Bellamy, 248 P. 1042, 79 CaLApp. 
160. 

Charging as for second offense, in¬ 
stead of a first as in the original 
indictment, is a charge of a differ¬ 
ent offense.—State v. Herbert, 231 N. 

W. 318, 210 Iowa 730. 

Change In statem^t of Intent 

Where overt acts are the same, 
but Code attaches different penalties 
accbrdlng to the intent, amendm^t 
of the indictment to charge one in¬ 
tent rather than another does not 
change the nature of the crime 
charged.—Sullivan v. Common¬ 
wealth, 181 S.E. 297, 157 Va. 867. 
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Allegration that czimos charged 
ware connected in their commission 
does not change their character.— 
People V. Hoyt, 125 P 2d 29, 20 Cal.2d 
306—People v. Mareck, 61 P.2d 972, 
17 Cal.App.2d 278. 

Xaflictlon of greater penalty 

(1) “The statute . . . does 

not permit the amendment of an in¬ 
formation after trial has begun so 
as to charge the accused with a dif¬ 
ferent crime, punishable with a more 
severe penalty.**—People v. Gibbons, 
244 N.W. 244, 245, 260 Mich. 96. 

(2) Where it was sought to amend 
an indictment charging accused with 
’assault with intent to murder, so as 
to charge him with striking with in¬ 
tent to murder, the amendment 
ought not to have been allowed, 
since it amounted to a substituted 
indictment, charging a graver crime, 
with a heavier penalty; and a stat¬ 
ute authorizing the court to permit 
amendment of an indictment, defec¬ 
tive in form or substance, does not 
permit amendment so as to charge a 
graver crime with a heavier penalty 
than the crime presented by grand 
jury.—State v. Dent, 179 So. 67, 189 
La. 159. 

(3) “The bare fact that the 
amendment allowed authorizes a 
greater punishment than that au¬ 
thorized for the offense charged in 
the original indictment does not of 
itself change the character of the 
offense charged.**—Sullivan v. •Com¬ 
monwealth, 161 IS.E. 297, 300, 157 Va. 
887. 

. Chaigiiig raony instead of misde¬ 
meanor is to charge “an entirely dif¬ 
ferent character of crime.**—State v. 
Fisher, 254 P. 872, 873. 79 Mont 46. 

Stednoing oliasge fxom felony to 
misdemeanor is held not a depar¬ 
ture. — State V. Puchbauer, Mo.App., 
299 S.W. 821. 

Offense held changed 

(1) By amendment changing the 
crime charged from larceny from the 
person to conjoint robbery.—^Marks 
V. State, 102 P.2d 966, 69 Okl.Or. 330. 

(2) By amendment charging forg¬ 
ery of a different document from 
that referred to in the indictment— 
State V. Sylistcm, 125 So. 859, 169 
La. 699. 

(3) WThere original information, 
charged manufacture of liquor, 
amended information charging pos¬ 
session of liquor should have been 
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degree of the offense®* originally charged, or, under plaint®® or an offense not show-n by the evidence 
some statutory provisions, charge a different of- taken at the preliminary examination,®® or change 
fense from that charged in the preliminary com- the nature of the defense which might be inter- 


quashed because chargring a differ¬ 
ent offense.—State v. Fletcher, 51 S. 
W.2d 170, 227 Mo.App. 321. 

(4) Information charging unlaw¬ 
ful possession of “moonshine” could 
not be amended to conform to proof 
showing unlawful possession of 
“com whisky.”—State v. Boggs, Mo. 
App., 49 S.\V.2d 269. 

<5) An indictment charging bur¬ 
glary of a dwelling house cannot be 
amended during trial to make it 
charge burglary of an unoccupied 
house, since the burglary of a dwell¬ 
ing house is an offense distinct from 
the burglary of an unoccupied house. 
—Woods V. State, 191 So. 283, 186 
Miss. 463. 

(6) By other amendments.—Green 
V. State, 112 So. 98, 22 Ala App. 56— 
Broglan v. State, 86 So. 164, 17 Ala. 
App. 403. 

Offense h^d not cliasiired. 

(1) By amendment of information 
charging “assault with intent to 
kill” so as to charge “assault with 
intent to kill and murder.”—^People 

V. Sims, 241 N.W. 247, 257 Mich. 478. 

(2) By amendment of indictment 
charging that prosecutrix was fe¬ 
male of chastity and virtue, so as to 
charge that she was an unmarried 
female of previous chaste character. 
—Sink V. Commonwealth, 147 S.B. 
231. 153 Va. 1003. 

<3) By amendment changing alle¬ 
gation of murder “while in perpetra¬ 
tion of robbery,” to allegation of 
murder '*while attempting to perpe¬ 
trate robbery.”—^Bryant v. State, 193 
N.E. 795, 48 Ohio App. 208. 

(4) By amendment of indictment, 
charging that accused “did unlaw¬ 
fully and feloniously store for sale 
ardent spirits,” and had “been con¬ 
victed of a violation of section Sa of 
the prohibition laws,” by striking 
“feloniously” and substituting “17” 
for “3a.”—Kelley v. Commonwealth, 
125 S.B. 437, 140 Va. 525. 

(5) By amendment inserting 
words “and with the intent to de¬ 
fraud” in an information charging 
the giving of a check without suffi¬ 
cient funds and without arrange¬ 
ments to pay it, and failure to pay 
it within ten days after notice of its 
dishonor.—^Brewer v. State, 112 'S. 

W. 2d 976, 195 Ark. 477. 

<6> By amendment to an indict¬ 
ment for obtaimng money by false 
pretenses to show that the amounts 
specified related to each lot men- 
tioped.—People v. Bryant, 281 P. 404, 
aOi Cal.App. 84, 

(7) By amendment to an Indlct- 
for grand theft by embezzle¬ 


ment—People V. Hill. 37 P.2d 849, 2 
CalApp.2d 141. 

(8) By amendment of an indict¬ 
ment charging embezzlement of 
township funds,—State v. Gardiner, 
315 N.W. 758, 205 Iowa 30. 

(9) By amendment “inserting the 
specific articles of [stolen] merchan¬ 
dise received.”—Herren v. State, 115 
P.2d 258, 265, 72 Okl.Cr. 254. 

(10) In prosecution of officer for 
unlawfully using property of build¬ 
ing and loan association, by amend¬ 
ment more fully describing the 
property involved.—State v. Rich¬ 
ardson, 19 P.2d 735. 137 Kan. 38. 

(11) Where affidavit charged ac¬ 
cused with unlawfully possessing a 
still, amended affidavit charging him 
with unlawfully and feloniously pos¬ 
sessing same still did not state new 
cause of action.—Bridges v. State, 
151 N.B. 609, 197 Ind. 603. 

(12) Amendment eliminating alle¬ 
gation of prior conviction from in¬ 
dictment for burglary was held not 
to make the indictment charge a dif¬ 
ferent offense, hut only to affect the 
severity of punishment—^People v. 
Wallach, 250 P. 578, 79 Cal.App. 605. 

(13) Indictment charging that ac¬ 
cused, within lifetime of first wife, 
unlawfully married another, against 
peace and dignity of commonwealth, 
was held fully to charge bigamy, and 
hence amendment inserting allega¬ 
tion that second marriage took place 
within commonwealth merely laid 
venue, and did not change character 
of offense.—^Farewell v. Common¬ 
wealth. 189 S.E. 321, 167 Va. 475. 

(14) The amendment of three 
counts of an indictment charging 
kidnapping with intention to rob, by 
adding to each the statement that 
the kidnapped persons “suffered bod¬ 
ily harm” incident to the commis¬ 
sion of the crimes charged, without 
resubmitting the indictment to the 
grand Jury was not prejudicial, 
since the added words were not a 
necessary element of the offense 
charged and did not change offenses 
charged, hut merely supplied a state¬ 
ment of facts which might be con¬ 
sidered by the Jury in determining 
the penalty for the crime.—^People 
V. Haley, 116 PJd 498, 46 CaLApp.2d 
618. 

(15) By other amendments. 

Ark.—Tate v. State, 163 e.W.2d 150. 

204 Ark. 470—^Johnson v. State, 126 
S.W.2d 289, 197 Ark. 1016. 

CaL—People v. Kynette, 104 P.2d 794, 
15 Cal. 2d 731, prior opinion, App., 
97 P.2d 287, certiorari denied Ky- 
nette v. People of State of Califor¬ 
nia, 61 S.Ct. 806, 312 U.S. 703, 85 
Ti.Bd. 1136—^Leonard v. Superior 
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Court in and for City and County 
of San Francisco, 48 P.2d 687, 4 
Cal.2d 215—People v. Suter, 111 P 
2d 23, 43 Cal.App.2d 444. 

Idaho.—State v. Dunn, 94 P.2d 779, 
60 Idaho 568. 

La—State v. Hart, 196 So. 62, 195 
La 184, followed in State v. Weiss 
196 So. 70, 195 La. 208. 

Mich.—^People v. Kennan, 266 N.W 
468, 275 Mich. 452. 

Minn.—State v. Jansen, 290 N.W. 

557, 209 Minn. 250. 

Mo.—State v. Evans, 270 S.W. 684— 
State V. Johnson, App., 145 S.W.2d 
468. 

Ohio.—State v. Holt, 17 N.B 2d 947, 
59 Ohio App. 309—Roberts v. 
State, 186 N.B. 748, 45 Ohio App 
65. error dismissed 186 N.B. 93, 
126 Ohio St. 439. 

Okl.—Henthorne v. State, 249 P. 429, 
35 Okl.Cr. 197. 

S.C.—State V. Nash, 28 S.E. 946, 51 
S,C. 319. 

Va—^Keeney v. Commonwealth, 137 
S.R 478, 147 Va 678. 

31 C.J. p 829 note 43 [c]. 

94. Ark.—Underwood v. State, 171 
S.W.2d 304, 205 Ark. 864—Tate 
V. State, 163 S.W.2d 150, 204 Ark. 
470—Johnson v. State, 126 S.W.2d 
289, 197 Ark. 1016—^Brewer v. State, 
112 S.W.2d 976. 195 Ark. 477. 
Mo.—State v. Walton, 164 S.W. 211, 
255 Mo. 232. 

Degree of assault charged held not 
changed by amendment..—State v. 
Crighton, 34 P.2d 511, 97 Mont. 387. 
Incorreot desigrnation of crime 
charged 

Where “the county attorney in 
drawing the information labeled the 
offense 'first' degree rape, although 
the charging part of the information 
alleges only second degree rape,” an 
amendment substituting “second” for 
“first” in the designation is proper. 
—^Thompson v. State, 8 P.2d 251, 
52 OkLCr. 139. 

Improper inclusion of ^'feloniously’’ 
The court, when advised that an 
indictment for a second offense of 
driving while intoxicated improperly 
contained the word “feloniously,” 
should have amended the indictment 
by striking out the objectionable 
word,—^Young v. Commonwealth, 15S 
S.B. 565, 165 Va. 1162. 

9& Okl.—Paul V. State, 272 P. 485, 
41 Okl.Cr. 164. 

96^ Cal.—^People v. Fyfe, 283 P. 378, 
102 CaL App. 649—People v.'Milli¬ 
gan, 247 P. 680. 77 Cal.App. 745- 
Mitchell V. Superior Court of <3al- 
ifomia in and for Fresno County, 
246 P. 1109, 76 CaLApp. 734—Peo¬ 
ple V. Shope, 245 P. 998, 77 CaLApp. 
427. 
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posed,®*^ or, under most authorities, include or add 
another offense,^® although as to the last point there 
is authority to the contrary.^® An indictment will 
not be amended by inserting such a word as “feloni¬ 
ously,” “willfully,” or “maliciously” where it is es¬ 
sential to the charge.! The charging of the same 
offense in a different manner or in greater detail 
is to be distinguished from the attempt to charge 
a different offense.^ * 


Accused is not prejudiced by an amendment of 
an information to charge an offense included within 
that stated in the original information;* and it has 
been held that an amendment which diminishes the 
accusation cannot injure accused.^ 

Particular amendments. WTiile there is a conflict 
of holdings in some of the matters to be mentioned, 
amendments have been allowed, among others,^ for 


S^ifferent offence held not oharsfed 

(1) By amendment to an Informa¬ 
tion charging burglary, by the sub¬ 
stitution of garage located on the 
premises. In place of basement under 
the dwelling, as the place entered.— 
People V. Thompson, 39 P.2d 426, 3 
Cal.App.2d 359. 

(2) In an information charging 
commission of felony by execution 
of a mortgage without informing 
mortgagee of a prior mortgage, by 
amendment charging that the value 
of the property was over two hun¬ 
dred dollars, since in order that the 
offense constitute a felony, the prop¬ 
erty must have been over two hun¬ 
dred dollars in value.—People v. Nah- 
has, 9 P.2d 278, 121 Cal.App. 428. 

(3) By other amendments.—People 
V. Winthrop, 264 P. 263, 88 CaLApp. 
591—People v. Silbelo, 214 P. 462, 
61 CaLApp. 92. 

23 C.J. p 622 note 71 [a] (3). 
Change of substance of charge 

Amending information, by chang¬ 
ing an allegation that accused was 
charged with the crime of forgery to 
an averment that he was accused of 
violation of the narcotic law, chang¬ 
ed the substance of the charge so 
that f3.11ure to charge Intent to de¬ 
fraud in the use of forged prescrip¬ 
tion was immaterial. Intent to de¬ 
fraud being a necessary element of 
forgery, but not of violation of the 
narcotic law.—^People v. Beesly, 6 P. 
2d 970, 119 Cal.App. 82, denying re¬ 
hearing 6 P.2d 114, 119 CaLApp. 82. 

97. Mich.—People v. Sims, 241 N. 

W. 247, 267 Mich. 478. 

Mo.—State v. Walton, 164 S.W. 211, 

255 Mo. 232. 

Extortion. 

In the prosecution of a constable 
for extorting money, the court’s per¬ 
mitting the words “or bribe” to be 
stricken from the Indictment, which 
charged that he did extort, take, or 
receive certain moneys “as fees, 
costs, or bribe,” was held not error, 
since it “in no manner changed his 
defense.”—Commonwealth v. Faulk- 
nier, 89 Pa.Super. 454, 458. 

98. Utah.—State v. Caputo, 264 P. 

141, 69 Utah 266. 

31 C.J. p 829 note 60. 

99. CaL—People v. Shutler, 59 P.2d 

1060. 15 Cal.App.2d 704. 


Sufficiency of evidence to Jnstlfy 
amendment 

(1) Evidence held sufficient.—Peo¬ 
ple v. Shutler, supra—People v. Lee, 
13 P.2d 943, 125 CaLApp. 709. 

(2) Refusal of magistrate to com¬ 
mit accused for certain offense was 
not such a determination that the 
evidence did not show the commis¬ 
sion of that offense as would pre¬ 
clude amendment of information aft¬ 
er entry of accused’s plea so as to 
charge that offense in addition.—Peo¬ 
ple V. Shutler, 59 P.2d 1050, 15 Cal. 
App.2d 704. 

1. La.—State v. Durbin, 20 X4a.Ann. 
408. 

Mass.—Commonwealth v. Cooper, 162 
N.E. 733. 264 Mass. 378. 

2. CaL—^People v. Hinshaw, 227 P. 
156, 194 Cal. 1—People v. Cock- 
rill, 216 P. 78, 62 CaLApp. 22, 
affirmed Cockrill v. People of State 
of California, 45 S.Ct. 490, 268 
U.S. 258, 69 LEd. 944. 

Substituting "theft” for “larceny” 
CaL—^People v. Myers, 275 P. 219, 206 
Cal. 480. 

Substituting "grand theft” for “em. 
bezzlement” 

CaL—People v. Dempster, 274 P. 692, 
96 CaLApp. 368. 

3. CaL—People v. Chober, 167 P. 
533, 29 CaLApp. 627. 

Possession of lianor; stxilcing “for 
sale” 

Striking the words “for sale” from 
an information charging possession 
for sale of privately distilled liquor, 
and submitting the case on the ques¬ 
tion of possession, was held not er¬ 
ror.—Halbach v. State, 227 N.W. 306, 
200 Wis. 146, 

Passing fictitious oheok; false pre¬ 
tenses 

In a prosecution for obtaining 
property under false pretenses by 
passing a fictitious check, the court 
did not abuse its discretion tmder 
Pen-Code S 1008, in permitting the 
filing of an amended information 
charging violation of $ 476 by pass¬ 
ing a fictitious check with intent 
to defraud, the latter crime being 
“included within the original offense 
as stated in the first information.”— 
People V. Thai, 214 P. 296, 298, 61 
CaLApp. 48. 


4. Okl.—Lancaster v. State, 103 P. 

1065, 2 OkLCr. 681. 

31 C.J. p 830 note 55. 

5. Amendments htid proper 

(1) Omitting some of the grounds 
underlying a charge of aiding and 
abetting in embezzlement.—People v. 
Kennan, 266 N.W. 468, 275 Mich. 452 

(2) Correcting failure to negative 
statutory exceptions to the offense 
charged.—Gilreath v. Commonwealth, 
118 S.E. 100, 136 Va. 709- 

(3) Substituting the words “occu¬ 
pied by” for “the property of” a 
named person, in an information 
charging breaking into a building 
with intent to commit a felony.— 
Mitchell v. State, 169 S.W.2d 867, 
205 Ark. 596. 

(4) Striking the word “buy” from 
an affidavit charging buying, sell¬ 
ing, or possessing liquor.—Sharp v. 
State, 126 So. 895, 23 Ala.App. 457 
—Melton V. State, 121 So, 443, 20 
Ala.App. 90. 

(6) Amendment to an information 
charging rape by inserting the words 
“a male person,” where the name 
alleged sufficiently indicated sex.— 
Trainer v. State, 297 P. 325, 50 OkL 
Cr. 231. 

(6) Amending information that 
was indorsed “in and to the Countv 
Court at Law of Harris County, Tex¬ 
as,” by adding the words “No. 2” to 
words “Court at Law.”—^Huff v. 
State, 68 S.W.2d 113, 123 Tex.Cr. 238. 

(7) Amendment of an indictment 
charging assault with intent to mur¬ 
der, so as to charge assault and 
battery with intent to murder.— 
Sauer v. State, 144 So. 225, 166 Miss. 
507. 

(8) Curing omission of exact des¬ 
ignation of accused’s office in indict¬ 
ment for extortion.—Commonwealth 
V. Fickes, 160 A. 142, 105 Pa.Super. 
199. 

(9) Curing discrepancy in the file 
number of an indictment in the coun¬ 
ty court and its file number in the 
district court, to which it was trans¬ 
ferred.—Cisneros v. State, 277 S.W. 
381, 102 Tex.Cr. 95. 

(10) Other amendments. 

Ala.—Hardin v. State, 3 So.2d 93, 241 

Ala. 151, modifying 3 So.2d 89, 

241 Ala. 4, answers to certified 
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the following purposes: To correct a clerical® 
or typographical'^ error, or a mistake in spelling® 
or grammar;® and to correct an information which 
charges an offense but which uses recitals proper 
to an indictment instead of those proper to an in¬ 
formation;^® to change the description or citation 
of a statute to cure informality in the affidavit 
on which an information is based by filing a new 
one;i2 to add, correct, or make more specific an 
allegation of the former conviction of accused;^® 
to state, or change the statement as to, the means 
or mode by which the offense was allegedly com¬ 
mitted;^* to remove or avoid duplicity to add a 


count which may be properly joined with the count 
or counts originally appearing, alleging the same 
transaction as an alternative offense to meet pos¬ 
sible variations in the testimony to change, add 
to, or make more specific, the description of prop- 
erty,i7 or the statement as to its value,i® in an in¬ 
dictment or information for larceny, embezzlement, 
false pretenses, receiving stolen goods, and like of¬ 
fenses, w'here accused cannot be prejudiced there¬ 
by, or the description of premises in an indictment 
or information for arson or burglary and the like 
to correct error in the description of any “thing ;”20 
to correct, clarify, or make more specific allega- 


questions conformed to 3 So.2d 83, 
30 Ala.App. 204, reversing 3 So. 
2d 83. 30 AlaApp. 204. 

Zowa.—State v. Bamsey, 226 N.W. 
57, 208 Iowa 802. 

La.—State v. Brooks, 136 So. 71, 173 
La. 9. 

Mo.—State v. Murphy, 133 S.W.2d 
398. 345 Mo. 358—State v. Casteel, 
€4 S.W.2d 286. 

VsL—^Harris v. Commonwealth, 142 
S.B. 354, 150 Va. 580, 58 A.L.R. 
1316. 

Wash.—State v. Donley, 77 P.2d 1006, 
194 Wash. 306. 

Wis.—State v. Carroll, 2 N.W.2d 211, 
239 Wis. 625, 141 A.L.R. 244. 

& Cal.—^People v. Winthrop, 264 P. 

263. 88 Cal.App. 591. 

Iowa—State v. Crisinger, 195 N.W. 
998, 197 Iowa 613. 

Kan.—State v. Morris, 291 P. 742, 131 
Kan. 282. 

N’.J.—^State V. Donato, 148 A. 776, 
106 N.J.Law 397. 

OkL—Decker v. State, 64 P.2d 1096, 
58 Okl.Cr. 445—Elkins v. State, 233 
P. 491, 29 Okl.Cr. 175. 

Pa.—Commonwealth v, Parchem, 21 
Pa.Dist. 1129. 

7. Cal.—^People v. Courtney, 22 P.2d 
741, 132 Cal.App. 198—^People v. 
Wignall, IS P.2d 995, 125 CaLApp. 
465. 

Okl.—Leyerle v. State, 237 P. 871, 31 
OkLCr. 179. 

8. Mont—State v. Foley, 120 P. 
225, 44 Mont 311. 

N.J.—^Henderson v. State, 146 A. 
385. 

<niaagiiig '*8tatne” to "statute” 

La.—State v. Brown, 156 So. 359, 
180 La. 299. 

CorreotloiL held "correotloiL of a 
foxmal error” and “not even an 
amendment"—State v. Puller, 114 
So. 606, 607, 164 La. 718. 

Cal.—^People v. Horiuchi, 800 P. 
467, 114 Cal.App. 416. 

La.—State v. Brown, 166 So. 359, 
180 La. 299. 

Pa.-^—Commonwealth v. Mayberry, 138 
A. 686, 290 Pa. 195. 

31 C.J. p 829 note 4$ [aj. I 


Changing to ‘*their” 

N.J.—State V. Donato, 148 A. 776, 106 
N’.J.Law 397. 

Diserting "did” to complete verb 
Iowa.—State v. Crisinger, 195 N.W. 
998, 197 Iowa 613. 

10. La.—State v. Curtis, 10 So. 784, 
44 La.Ann. 320. 

11. N.J.—^Henderson v. State, 146 
A. 335. 

31 C.J. p 834 note 33. 

12. Mo.—State V. McCray. 74 Mo. 
303. 

13. Cal.—People v. Payton. 96 P.2d 
991, 36 Cal.App.2d 41—People v. 
Schneider, 290 P. 629, 107 Cal.App. 
555. 

Mo.—State v. Long, 22 S.W.2d 809, 
324 Mo. 205. 

31 C.J. p 833 note 14. 

Failure to set out time of former 
conviction may be met by amend¬ 
ment,—^Keeney v. Commonwealth, 137 
S.B. 478, 147 Va. 678. 

Oood faith 

In prosecution for various felonies, j 
court properly allowed filing of 
amended information charging prior 
convictions, although prosecution 
was unable to sustain charges there¬ 
of, it appearing that such procedure 
was In good faith and in the expecta¬ 
tion of proving the convictions.— 
People V. Berry, 6 P.2d 969, 119 CaL 
App. 574. 

Filing of amended information 
charging prior conviction, after ver¬ 
dict of guilty, was held erroneously 
ordered by court.—^People v, Lou- 
viere, 93 P.2d 179, 34 CaLApp,2d 62. 

14. Cal.—^People v. Hinshaw, 227 P. 
166, 194 Cal. 1—People v. Silbelo, 
214 P. 462, 61 Cal.App. 92. 

Vt.—State V. Prouty, 111 A. 659, 
94 Vt. 859. 

XTatore of weapon 

La.—State v. Green, 106 So. 701, 160 
La. 79. 

Mo.—State v. Flores, 55 S.W.2d 953, 
332 Mo. 74—State v. Sorrells, 60 
S.W.2d 1018—State v. Tunnell, 296 
S.W. 423. 


N.T.—^People ex rel. Archer v. Bro- 
phy, 43 N.Y.S.2d 311. 

31 C.J. p 834 note 28 [c]. 

15. Mich.—People v. O'Hara, 270 N 
W. 298. 278 Mich. 281. 

N.J.—State V. Clement, 77 A. 1067 
80 N.J.Law 669. 

Okl.—Jenner v. State, 114 P.2d 956, 
72 Okl.Cr. 232. 

16. Mo.—State v. Simpson, 103 S.W. 
592, 126 Mo.App. 169. 

17. Iowa.—State v. Hixson, 217 N. 
W. 814, 205 Iowa 1321. 

Miss.—^Davls v. State, 179 So 740 
181 Miss. 239. 

Mo.—State V. Cain, App., 31 S.W.2d 
559. 

Nev.—State v. Pansey. 128 p.2d 464, 
61 Nev. 330, rehearing denied 130 
P.2d 264, 61 Nev. 330. 

N.D.—State v. Gugel, 260 N.W. 581, 
65 N.D. 687. 

Okl.—White v. State, 214 P. 202, 23 
Okl.Cr. 198. 

31 C.J. p 838 note 19—25 C.J. p 622 
note 71 [a] (2). 

18 . Ark.—^Underwood v. State, 171 
S.W.2d 304. 206 Ark. 864. 

OkL—^Rlch V. State, 284 P. 903, 46 
Okl.Cr. 242. 

Changing 'less” to "more,” in an 
information charging receipt of sto¬ 
len property of the value of less 
than fifty dollars, namely, of the 
value of approximately one hundred 
fifty dollars, was held permissible.— 
People V. Fishel, 258 N.W. 217, 270 
Mich. 82. 

19. Cal.—^People v. Thompson, 39 
P.2d 425, 3 Cal.App.2d 359. 

La.—State v. Fuchs, 152 So. 767, 
178 La. 1057. 

31 C.J. p 833 note 20. 

Amendment as to place see infra § 
242. 

80. Iowa.—State v. Kiefer, 163 N.W. 

698, 183 Iowa 819. 

31 C.J. p 833 note 21. 

"Thing” as distinguished from "per. 
son” 

“The word ‘thing* is used In con¬ 
tradistinction to ‘person.* ‘Things* 
are distributed into two kinds, things 
real and things personal.**—State v. 
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ions in indictments, informations, or affidavits for 
issault,2i assault with intent to commit rape ,22 bri- 
)ery,23 exhibiting a deadly weapon,^^ extortion,^® 
alse pretenses or representations, 2 ® forgery or ut- 

ering,27 homicide,2S libel,29 perjury,^® robbery,^! 
;eduction,22 shooting with a dangerous weapon,22 
ind other offenses and to strike out a charge of 
I greater offense including the lesser offense which 
s charged in the same count.25 

On the other hand it is held, contrary in some 
:ases to the holdings just stated, that duplicity can- 
lot be cured by striking out, or by nolle prosequi 


as to all but one of the offenses charged in a 
count that the court has no authority on mo¬ 
tion of accused to strike from the indictment an 
allegation on account of an alleged variance of the 
proof that descriptive averments are of the sub¬ 
stance and not amendable,^^ although made unnec¬ 
essarily that a fatal defect in charging in the 
singular instead of the plural,or in charging the 
commission of the offense in two different ways in 
alternative or disjunctive form,^i cannot be cor¬ 
rected by amendment; that a variance in the de¬ 
scription of property stolen cannot be cured by 
amendment ;42 that an amendment cannot add prop- 


Tapone, 209 N.W. 468, 471, 202 Iowa- 
150. 

21. Kan.—State v. Johnson, 79 P. 
732, 70 Kan. 861. 

51 C.J, p 834 note 28 [c]. 

22. Ind-—^Edwards v. State, 44 N.E. 
2d 304, 220 Ind. 490. 

23. Cal.—^People v. Suter, 111 P.2d 
23, 43 CaLApp.2d 444. 

24. Miss.—Gamblin v. State, 45 
Miss. 658. 

31 C.J. p 834 note 27. 

25. Pa.—Commonwealth v. Faulk- 
nier, 89 Pa. Super. 454. 

26. Idaho.—State v. Dunn, 94 P.2d 
779, 60 Idaho 568. 

Minn.—State v. Jansen, 290 N.W. 657, 
209 Minn. 250. 

31 C.J. p 834 note 23—25 C.J. p 622 
note 71 [a] (5). 

27. Minn.—State v. Omodt, 269 N. 
W. 360, 198 Minn. 165. 

Okl.—Warren v. -State, 68 P.2d 434, 
61 Okl.Cr. 333. 

31 C.J. p 831 note 24. 

23, Mich.—^People v. Spence, 231 N. 
W. 126, 250 Mich. 573—People v. 
McCullough, 46 N.W. 515, 81 Mich. 
25. I 

29. N.T.—People V. Clegg, 10 N.Y.a , 
676. 57 Hun 591. 

31 C.J. p 834 note 25. 

30. Cal.—^Leonard v. Superior Court 
in and for City and County of San 
Francisco, 48 P.2d 687, 4 CaL2d 216. 

31 C.J. p 833 note 22. 

31. Utah.—State v. Crawford, 206 
P. 717, 60 Utah 6. 

31 C.J. p 834 note 28 [d]. 

Degree of offense 

*Where an original complaint 
charging robbery Is couched in such 
language as to charge robbery in 
both the first and second degrees, 
it is not error for the court to per¬ 
mit the county attorney to amend 
the information to charge robbery in 
the first degree only.”—^Tipton v. 
State. 212 P. 612, 23 Okl.Cr. 86, 
30 A.L.R. 1074 

39. Okl.—Hill V. State, 287 P. 1080, 
46 Okl.Cr. 66. 


AxnendmeiLt to conform to statute 
Va,—Sink v. Commonwealth, 147 S. 
E. 231, 152 Va. 1002. 

33. La.—State v. Finn, 31 La.Ann. 
408. 

34. Possession of equipment fox 
manuf actuzlng li^tuor 

Mo.—State v. Randolph, App., 296 
S.W. 440—State v. Sikes, App., 281 
S.W. 142. 

Okl.—Nix V. State, 288 P. 365, 47 Okl. 
Cr. 246. 

Transporting whiskey 

Okl.—^Henthome v. State, 249 P. 

429. 36 Okl.Cr. 197. 

Sale of intoxicants 

(1) Affidavit for having intoxicat¬ 
ing liquor in possession for sale was 
properly amended by adding the 
word “did” before the words “have 
in his possession for sale.”—State v. 
Wllkerson, 101 So. 262, 156 La. 881. 

(2) Where an information charged 
selling of “certain intoxicating liq¬ 
uors known as whisky,” there was 
no error In amending it by striking 
out the word “whisky” and insert¬ 
ing “certain spirituous liquid con¬ 
taining more than one-half of 1 per 
centum of alcohol by volume.”—^State 
v. Jenkins, 213 P. 590, 66 Mont. 359. 

XU prosecntiou for driving while 
intoxicated, trial court was author¬ 
ized to permit amendment of indict¬ 
ment by interlineation of word “mo¬ 
tor” before word “truck” in each 
count.—State v. Foster, 10 N.R2d 
786, 66 Ohio App. 267. 

Amendment charging renewal of 
certificates of deposit, instead of ac¬ 
ceptance of renewal of deposit, when 
bank was insolvent, was held prop¬ 
er.—State V. Childers, 212 N.W. 63, 
202 Iowa 1377. 

Obstructing pubUo highway 
g.C.—State v. Hodman, 68 S.B. 343, 
86 S.C. 154. 

Violation of Alien XAud Daw 
Cal.—^People v. Cockrill, 216 P. 78, 
62 CaLApp. 22, affirmed Cockrill 
V. People of State of California, 
45 S.Ct. 490, 268 U.S. 268, 69 

L.Ed. 944. 


Violation of anti-trnst act 

Indictment attempting to charge 
offense under state anti-trust act in 
the language of the statute was held 
amendable by pleading facts showing 
that restraint of trade and competi¬ 
tion was unreasonable.—People v. 
Farrell, 249 N.W, 26, 263 Mich. 669, 
Pimping 

Cal—People v. Bellamy, 248 P. 1042. 

79 CaLApp. 160. 

Use of obscene language 

Okl—Sandlin v. State, 107 P. 946, 

3 OkLCr. 578. 

31 C.J. p 834 note 28 [a]. 

Violation of Trade-Mark Daw 
Amending allegation as to filing of 
trade-mark.—Commonwealth v. 
Meads, 17 Pa.Dist. 485. 

Violation of Blue Sky Daw 
La.—State v. Voorhies, 125 So. 737, 
169 La. 626. 

Violation of CaLPemCode § 549 
CaL—People v. Lowe, 286 P. 697, 
209 Cal. 199. 

35. Pa.—Commonwealth v. Smith, 
24 Pa.Dist. 936, 48 Pa.Co. 93. 

36. U.S.—U. S. V. Dembowski, D.C. 
Mich., 262 F. 894. 

31 C.J. p 834 note 37. 

37- Tex—Wade v. State, 108 S.W. 
677, 52 TexCr. 619, followed In 
Ross V. State, Cr., 108 S.W. 678. 

38. Ark.—Hill v. State. 47 S.W.2d 
81, 185 Ark. 379. 

31 C.J. p 834 note 39. 

39. Tex—Wade v. State, 108 S.W. 
677, 62 TexCr. 619, followed in 
Ross V. State, Cr., 108 S.W. 678. 
Oar number describing box oar in 

burglary indictment alleging break¬ 
ing and entering therein, although 
unnecessary, being alleged, became 
descriptive of offense, precluding 
subsequent change.—v. State, 47 
S.W.2d 31, 186 Ark. 379. 

40. La.—State v. Pinsonat, 177 So, 
67. 188 La. 334. 

41- Vt.—State V. Rouillard. 180 A. 
890. 107 Vt- 487. 

42. N.T.—^People v. Poucher, 30 Hun 
576. 
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erty to that which accused is charged with having 
stolen that the omission of an indictment for 
obtaining money by false pretenses to allege the 
amount obtained cannot be supplied that an 
amendment so as to charge accused as for a sec¬ 
ond, instead of a first, offense is improper;'*® that 
an amendment adding an allegation of prior con¬ 
viction and thereby charging a felony instead of a 
misdemeanor is invalid as one of substance that 
an amendment charging prior conviction of a differ¬ 
ent offense from that first referred to is prejudicial 
error that an allegation as to the court in which 
accused had formerly been convicted cannot be 
amended that the court cannot amend a count 
of an indictment in the form of an information by 
the district attorney to make it appear as if found 
by the grand jury, although it was in fact so 
found,^^ and that an amendment of an indictment 
for child abandonment, after conviction and to 
conform to the proof, so as to come wdthin the pen¬ 
al law, was abortive.®® 

Name of offense. Amendments have been per¬ 
mitted to change the name of the crime charged, 
in a jurisdiction where the naming of the crime is 
regarded as immaterial but the contrary has also 
been held.®^ 


Unla^’fully, knowingly^ or designedly. Amend¬ 
ments have been permitted to insert the word “un¬ 
lawfully,“knowingly,or “designedly.”55 

Surplusage may be stricken by amendment,56 and 
the addition of matter which constitutes mere sur¬ 
plusage has been held not prejudicial error57 or 
ground for quashal but it has also been held that 
an amendment as to a matter of substance, contrary 
to statute, by striking a word, is not justified by 
the fact that the word is surplusage.56 

§ 241. -Name or Description of Accused 

or Others 

a. Name or description of accused 

b. Names or descriptions of other per¬ 
sons 

a. Name or Description of Accused 

An Indictment or Information usually la regarded as 
amendable with respect to the name or description of the 
accused. If no change is made In the identity of the ac¬ 
cused. 

In the absence of statute it has been held that 
an indictment cannot be amended by the court by 
changing the name of accused.®® Under statutes, 
or without express reference thereto, the name®^ 


Tex.—Schenk v. State, 174 S.W, 357, 
76 Tex.Cr. 235. 

43. N.D.—State v. Gugrel, 260 N.W. 
581, 65 N.D. 587. 

44. La.—State v. Wilson, 91 So. 249, 
150 La. 873. 

45. Iowa.—State v. Herbert, 231 N. 
W. 318, 210 Iowa 730. 

46. Mont.—State v. Fisher, 254 P. 
872, 79 Mont 46. 

Besnlt held not affected by statnies 
providing that information and pro¬ 
ceedings shall not be affected by 
defect in matters of form not prej¬ 
udicial to substantial rights of ac¬ 
cused, that trial judge may direct 
amendment of information for vari¬ 
ance not prejudicial, and that court 
must give judgment without regard 
to technical errors not affecting sub¬ 
stantial rights.—State v. Fisher, 254 
P. 872. 79 Mont. 46. 

47- CaL—^People v. Colombo, 233 P. 
413, 70 Cal.App. 489. 

48. Tex.—^Morman v. State, 76 S.W. 
2d 886, 127 Tex.Cr. 264. 

49. La.—State v. Jack, 72 So. 429, 
139 La. 885. 

SOU N.Y.—People v. Wolf, 215 N.Y. 
S. 95, 216 App.Dlv. 771, affirmed 
154 N.BL 607, 243 N.Y, 665. 

51. Mont.—State ▼. Sieffi 168 P. 

524, 54 Mont 165. 

31 CJ. p 834 note 44. 


52. Ohio.—Brelnig v. State, 176 N. 
E. 674, 124 Ohio St 39. 

XTaaie held not changed 

(1) By amendment of indictment 
for murder in the first degree.— 
Bryant v. State, 192 N.B. 795, 48 
Ohio App. 208. 

(2) By amendment of indictment 
charging shooting with intent to 
wound.—State v. Holt, 17 N.E.2d 947, 
69 Ohio App. 309. 

53. Kan.—State v. Engborg, 66 P. 
1007. 63 Kan. 853. 

54. Utah.—State -V. Rlckenberg, 198 
P. 767, 68 Utah 270. 

65. Kan.—State v. Bell, 193 P. 373, 
107 Kan. 707. 

56. Iowa.—State v. Gardiner, 215 
N.W. 758, 205 Iowa 30. 

Mont.—State v. Jenkins, 213 P. 590, 
66 Mont 359. 

N.Y.—People v. Butler, 233 N.Y.S. 

656, 133 Misc. 658. 

31 C.J. p 834 note 48. 

Zhdictment h^d not invalidated by 
striking, on motion of accused, some 
of the averments relating to a for¬ 
mer conviction, the averments strick¬ 
en being surplusage.—State v. Hoyt, 
24 S.W.2d 981, 324 Mo. 837. 

57. OkL—Williams v. State, 142 P. 
1181, 11 Okl.Cr. 82. 

Vt—State V. Nulty, 67 Vt 643. 

58. /Kan.—State v. Barger, 83 P.2d 
648, 148 Kan. 590. 
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La.—State v. Johnson, 158 So. 570, 
181 La. 1. 

69. Tex.—McDonald v. State, 137 S. 
W.2d 1046, 138 Tex.Cr. 610. 

60. Miss.—McGuire v. State, 35 
Miss. 366, 72 Am.D. 124. 

31 C.J. p 830 note 68. 

61. La.—State v. Dreher, 118 So. 
85, 166 La. 924, certiorari denied 
Dreher v. State of Louisiana, 49 
S.Ct 36, 278 U.S. 641, 73 L.Ed. 656. 

Pa.—Commonwealth v. Zlnkeris, 79 
Pa.Super. 86. 

31 C.J. p 830 note 59. 
zrunbar and purpose of statutes 
“Statutes providing for the amend¬ 
ment of the name of a defendant are 
common among states permitting 
. . . amendments [which are mere¬ 

ly formal and which In no wise af¬ 
fect or prejudice the rights of the 
defendant]. These statutes were re¬ 
sorted to in the various states to 
avoid the delay and inconvenience of^ 
the roundabout method of the com¬ 
mon law system of criminal proce¬ 
dure. For when a person who was 
Indicted put in a plea of abatement 
on the ground of misnomer and 
such a pica was found to be true, the 
result was that he either had to be 
discharged or proceedings against 
him for the alleged crime by the 
name designated in his plea had tc« 
be begun de novo.”—^U. S. v. Faw¬ 
cett. aC.A.N.J., 115 F.2d 764, 766, 
132 A.L.R. 404. 
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or description®^ of accused has been regarded as so 
far matter of form that an indictment or informa¬ 
tion may be amended with respect thereto if no 
change is made in the identity of accused; but an 
indictment cannot be changed so as to make it ap¬ 
ply to a person not intended to be indicted.6® 

An accused has been held not entitled to have 
his aliases expunged from the indictment or in¬ 
formation,particularly where uncertainty as to 
his name is sustained by the evidence and where 
accused, on arrest, gave an assumed name, under 
which he was indicted, and evidence revealed his 
true name, an amendment so as to give his true 
name, alias the assumed one, is proper,®® 

A statute relating to the amendment of indict¬ 
ments has been said to have as one of its purposes 
that of furnishing a complete identification of ac¬ 
cused and enabling a correct record of the pro¬ 
ceedings to be made.®7 The same purpose has 
been ascribed to a statute providing that, when an 
accused is indicted or prosecuted by a fictitious or 
erroneous name and at any stage his true name is 
discovered, it must be inserted in the subsequent 
proceedings;®® but under a similar statute authori¬ 
zation by the court of the entry and use of ac¬ 
cused’s real name has been held not to constitute 


an amendment of the indictment.®® 

Under some statutory provisions, if accused sug¬ 
gests that his name differs from that stated in the 
indictment, it may be noted on the minutes and 
the indictment corrected by inserting accused’s name 
as suggested.**® Such a provision authorizes a 
correction of the name wherever it occurs, and not 
merely in the formal parts of the indictment,but 
it does not authorize a change in the name except 
on the suggestion of accused. ^2 Under at least one 
statute accused’s consent is necessary, and must ap¬ 
pear afiirmatively from the record.^® A statute re¬ 
quiring amendment on suggestion by accused is held 
mandatory,74 and the name suggested will be in¬ 
serted in the indictment regardless of whether the 
question whether the name suggested is accused’s 
true name is an issue in the cause but where ac¬ 
cused suggests his true name the court is not re¬ 
quired to strike out an alias setting out another 
name by which he is commonly known.7® 

Under another statute, a person known by, and 
informed against, under several names may, on ar¬ 
raignment, give the name in which he wishes the 
proceedings to be carried on, and it is then the 
court’s duty to have subsequent proceedings in that 

name.77 


Chaoare in fiflven nama 
Mo.—State v. Puchbauer, App., 299 
S.W. 821. 

Okl.—Clark v. State, 250 P. 561, 36 
OkJ.Cr. 300. 

Chanere In middle initial 
Miss.—Lee v. State, 103 So. 233, 138 
Miss. 474. 

Indndincr nama of another paxaon 
Cal.—People v. Holland, 51 P.2d 881, 
10 CaLApp.2d 256. 

Adding* words ''otlierwlse known as 
Leo Wilson*' held allowable as 
amendment of form.—U.S. v. Faw¬ 
cett, C.C.A.N.J., 116 F.2d 764, 132 
A.L.R. 404. 

Corporation 

(DA statute authorizing the cor¬ 
rection of the name of accuse^ un¬ 
der order of court applies to an in¬ 
dictment against a corporation.—In¬ 
ternational Harvester Co. of America 
V. Commonwealth, 99 S.W. 637, 124 
Ky. 643, 30 Ky.L. 716. 

(2) Where grand Jury failed to 
indict corporate defendant un¬ 
der Its own corporate name, the mis¬ 
nomer was a matter of form and 
could be properly amended.—^U. S. 
V. Fmpire Hat & Cap Mfg. Co., D.C. 
Pa., 47 F.Supp. 396. 

68. Ark.—Collins v. State, 143 S.W. 

2d 1, 200 Ark. 1027. 

31 C.J. p 830 note 58... 


Striking out ‘^resident’’ from in¬ 
formation charging that accused was 
"president and cashier** of bank at 
time of embezzlement held allowable. 
—State V. Stinson, 126 So. 277, 169 
La. 877. 

63. Ky.—O’Brien v. Commonwealth, 
86 S.W.2d 309. 260 Ky. 672. 

64. N.T.—People v. Mellon, 11 N.T. 
S,2d 786, 171 Misc. 171. 

Wash.—State v. Miller. 2 P.2d 738, 
164 Wash. 441. 

65. Mich.—^People v. 3>ann, 206 N.W. 
668, 233 Mich. 186. 

66. Pa.—Commonwealth v. Liebo- 
witz, 17 A.2d 719, 721, 143 Pa.Su- 
per. 75. 

Season fox znle 

"The amendment • . . was ‘not 
material to the merits of the case.* 
It made no substantive change; and 
defendant could not be *prejudiced 
thereby in his defense upon such 
merits.* Nor was it violative of de¬ 
fendant's constitutional rights."— 
Commonwealth v. Liebowitz, supra.. 

67. Pa.—Commonwealth v. Liebo¬ 
witz, supra. 

68. Okl.—Grim v. State, 99 P.2d 185, 
68 Okl.O. 390. 

CompUanoe lield sIxowil 
O kL—Ervin v. State, 279 P. 710, 43 
Okl.Cr. 417. 

Wlieare Identity of aoeuied Is mu 
questioned, as being the iierson, 
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against whom the information is di¬ 
rected, the court's omission to order 
compliance with the statute, where 
applicable, is not reversible error.— 
Crim V. State, 99 P.2d 185, 68 Okl. 
Cr. 390. 

69. Mass.—Commonwealth v. Gedzi- 
um, 156 N.R 890, 259 Mass. 453. 
AUowaaioe of motion to enter true 
name held mandatory 
Mass.—Commonwealth v. Gedzlum, 
156 N.E. 890, 259 Mass. 453. 

7a Tex.—^Bryce v. State, 93 S.W.2d 
426, 130 Tex.Cr. 243—Marshall v. 
State, 67 S.W.2d 862. 125 Tex.O. 
251—Williams v. State, 27 S.W.2d 
217, 115 Tex.Cr. 674. 

81 C.J. p 830 note 61. 

TL Tex.—Colter v. State, 61 S.W. 
945, 41 Tex.Cr. 78. 

72- Tex.—^Patillo v. State, 3 Tex. 
App. 442. 

7a Ala.—Shift v. SUte, 4 So. 419, 
84 Ala. 454. 

74. Tex.—^Popinaw v. State, 197 S. 
W. 360, 52 Tex.CT. 409—Myatt v. 
State, 21 S.W. 266, 31 Tex.Cr. 528. 

7a Tex.—(Chadwick v. State, 232 S. 
W. 842, 89 Tex.Cr. 631. 

7a Tex.—Hornsby v. State, 237 S. 
W. 940. 91 Tex.Cr. 166—McCiue v. 
State, Cr., 103 S.W. 883. 

77. Arlz.—^Antone v. State, 65 P.2d 
646, 49 Ariz. 168. 
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b. Names or Besciiptions of Other Persons 

Some authorities permit the amendment of an in¬ 
dictment, information, or complaint so as to change or 
add the name or description of a person other than the 
accused; but there are cases to the contrary. An amend¬ 
ment so as to refer to an entirely different person should 
not be made. 

In many cases, under statutory provisions, amend¬ 
ments of indictments, informations, or complaints 
have been allowed changing or adding the name or 
description of a person other than accused,"^® as in 
the case of the name or description of the owner or 
possessor of property in a charge of larceny, em¬ 
bezzlement, robbery, false pretenses, receiving stolen 
property, and the like of the owner or occupant 
of premises or property in a charge of burglary, 


arson, and the like;S<^ of the thief in a charge of 
receiving stolen goods of a party to an instru¬ 
ment in a charge of forgery or uttering 
women in an indictment or information for seduc¬ 
tion,adultery or fornication,*^ or assault with 
intent to commit rape,*5 or soliciting another for 
purposes of prostitution;** of the child in a pros¬ 
ecution for fornication and bastardy ;*7 of the per¬ 
son killed in an indictment or information for homi¬ 
cide,*'* at least where his identity is not in dis¬ 
pute;** of the person assaulted in a charge of as¬ 
sault,** or assault with intent to kill and murder 
or of the purchaser in a charge of illegally selling 
intoxicating liquor.** 

Other cases, however, are to the contrary with 


78- Ga.—Green v. Russell. 16S S.E. 
65, 176 Ga. 354, answers conformed 
to 168 S.S. 68, 46 Ga.App. 510. 
Philippine—^U. S. v. De la Cruz, 3 
Philippine 331. 

31 C.J. p 831 note 82. 

zraine of child with whom indo- 
oent liberties are charged.—People v. 
Stone, N.W. 620, 293 Mich 658. 

79. Ark.—Tate v. State, 168 S.W.2d 
150. 204 Ark. 470. 

Cal.—People v. Poster, 243 P. 667, 
198 Cal. 112. 

Kan.—State v. McKee, 291 P. 950, 
181 Kan. 263. 

Midi.—People v. Pishel, 258 N.W. 
217, 270 Mich. 82. 

Miss.—Horn v. State, 147 So. 310, 
166 Misa 169—Collier v. State, 122 
So. 538, 154 Miss. 446. 

Mo.—State v. Sturrs, 51 S.W.2d 45. 
Ohio.—Abney v. State, App., 32 N. 
E.2d 428. 

Pa.—Commonwealth v. Jovovich, 7 
Sch.Reg. 90. 

Vt.—State V. Deso, 1 A.2d 710, 110 
Vt 1. 

Va.—Hensley v. Commonwealth, 17 
S.E,2d 425, 178 Va. 392. 

31 C.J. p 830 note 69—25 C.J. p 622 
note 71 [a] (1). (4). 

Ohansre of Chxistiaa nama » 

Okl.—Teague v. State, 81 P.2d 881, 
64 Okl.Cr. 369. 

dbaag'o of ''ooxnpany** to *<oorpoxa- 
•ttoa” 

Okl.—Drum v. State, 282 P. 899, 45 
OkLCr. 198. 

Adding names of members of nntn^ 
ooxporated association 
Pa.—Commonwealth v. Auman, 13 
Fa.Dist. & Co, 66, 43 York Leg.Rec. 
194. 

Striking out 'UiCxs.,” so as to show 
ownership in husbcmd, instead of 
wife.—State v. McAlister, 33 P.2d 
1^14, 139 Kan. 672. 

80b Ark.—^Bennett v. State, 144 S. 
WM 476, 201 Ark. 287, 131 A.Ii.R. i 
908. I 


Miss.—^Beach v. State, 173 So. 429, 
178 Miss. 33*6—Cooksey v. State, 
166 So, 388, 175 Miss. 82—Osser 

V. State, 145 So. 754, 165 Miss. 680 
—Wood V. State, 124 So. 353, 155 
Miss. 298. 

31 C.J. p 831 note 70. 

Adding phrase “a corp.” 

Mo.—State v. Quinn, 136 S.W.2d 985, 
345 Mo. 855. 

81. Wis.—State v. Jenkins, 19 N.W. 
406. 60 Wia. 599. 

82. Cal.—People v. Winthrop, 264 P. 
263, 88 CaLApp. 591. 

Mich.—People v. Brown, 67 N.W. 

1112, 110 Mich. 168. 

Miss.—Graves v. State, 114 So. 123, 
148 Miss. 62. 

Utah.—State v. Leek, 89 P.2d 1091, 

. 85 Utah 531. 

Change h^d not amendment 
Accused arraigned and given pre¬ 
liminary hearing on charge in in¬ 
formation that he forged name 
**Bringhurt^ to draft and passed it 
as genuine, was not deprived of con¬ 
stitutional right by striking out let¬ 
ter subsequently inserted in ink, 
without authority, before letter **t*’ 
in such name, removal of such let-! 
ter not constituting amendment of 
information, but merely restoring it 
to its original condition.—State v. 
Gorham, 72 P.2d 656, 93 Utah 274. 

83. N.Y.—People v. Johnson, 10 N.E>. 
690, 104 N.Y. 213, affirming 4 N.Y. 
Cr. 591. 

84. Vt.—State v. Arnold, 50 Vt 731. 
26 O.J. p 990 note 88 £a3. 

85. Cal,—People v. Jensen, 255 P. 

781, 82 Cal.App. 489—People v. 

White, 190 P. 821, 47 CaLApp. 400. 

86. Iowa.—State v. Render, 210 N. 

W. 911, 203 Iowa 329. 

87- Pa.—Commonwealth v. Christy, 
26 Pa,Co. 121. 

Sex of obild 

Pa.—Commonwealth v. Christy, su- 
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88. La.—State v. Breedlove, 7 So. 2d 
221, 199 La. 965—State v. Smith. 
107 So. 386, 160 La. 503. 

Miss.—^Davis v. State, 117 So. 116, 
150 Miss. 797. 

N.M.—State v. Martinez, 278 P. 210, 
34 N.M. 112. 

S.C.—State V. McGill, 3 S.E. 2d 267, 
191 S.C. 1. 

31 C.J. p 831 note 78. 

Changing ‘*Chsrl6y** to '^Charles” 

Okl.—Carroll v. State, 215 P. 797, 
24 OkLCr. 26. 

Correotixig misspeUiaig of Christtaai 
name 

Cal,—^People v. Hoover, 6 p.2d 294, 
119 CaLApp. 338. 

La.—State v. Champagne, 106 So. 670, 
160 La. 47. 

Snbstitating real for ILotitiotui name 
Allowance of amendment to mur¬ 
der indictment by which fictitious 
name describing murdered man was 
stricken out and real name of mur¬ 
dered man was inserted held not er¬ 
ror where murdered man's real name 
was unknown when grand jury re¬ 
turned indictment, since amendment 
did not change subject of crhne 
charged but merely restricted com¬ 
monwealth in its proof.—Common¬ 
wealth V. Dl Stasio, 1 N.E.2d 189, 294 
Mass. 278. 

89- La.—State v. Champagne, 106 
So. 670, 160 La. 47. 

Okl.—Arms v. State, 292 P. 76, 49 
Okl.Cr. 34. 

90. CaL—^People v. Hinshaw, 227 P. 
156, 194 CaL 1. 

Wis.—Rasmussen v. State, 22 N.W. 
835, 63 Wis. 1. 

91. Mo.—State v. Peeler. 226 S.W. 
15, 284 Mo. 673. 

31 CJ. p 831 note 80. 

99. Me.—State v. Haapanen, 149 A. 

889, 129 Me. 28. 

31 CJ. p 831 note 81. 

Adding name of another ^nrbham 
Okl.—Potter v. State, 288 P. 862, 
47 Okl.Cr. 254. 
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respect to the name or descriptiofi of the owner of 
property in a prosecution for larceny,arson, 
or burglary;®® of the deceased in a prosecution for 
homicide,®® particularly where an entirely different 
person is referred to;®7 of the person allegedly 
slandered;®® of the person threatened with injury 
with intent to extort money;®® or, in a prosecution 
for bigamy, of the person with whom the first mar¬ 
riage was allegedly contracted.^ Even where it is 
permitted by statute to change the name of third 
persons, this can be done only to correct a mistake 
in charging the offense, and not to change the of- 
fense.2 An amendment correcting the name of a 
corporation referred to incidentally in describing 
the location of the offense has been sustained.® 


§ 242. -Time and Place 

a. Time 

b. Place 

a. Time 

An amendment adding op changing the time of the 
alleged offense usually Is permitted, where time Is not 
of the essence of the offense; but such an amendment 
cannot be made so as to charge a different offense or 
to change an offense where none was originally charged. 
Authorities differ as to the propriety of amending an im¬ 
possible date of the commission of the offense, such as 
a date subsequent to presentment and filing. 

In many states amendments adding or changing 
the time of the alleged offense, where the time is 
not of the essence of the offense, have been sus¬ 
tained;^ but elsewhere decisions are to the effect 


93. Mo.—State v. Wright, 95 S.W. 
2d 1159, 339 Mo. 41. 

N.H.—State v. Lyon, 47 N.H. 416. 
Wash.—State v. Van Cleve, 32 P. 

461, 5 Wash. 642. 

BeasosL for role 

'The amendment [striking the 
name of the person found by the 
grand Jury to be the owner and sub¬ 
stituting the name of another] 

. . , substituted another offense 
for the one charged in the indict¬ 
ment. The plaintiffs in error were 
called upon to answer an indictment 
which was not found by the grand 
Jury. Ownership of the property al¬ 
leged to have been stolen clearly re¬ 
lates to the merits of the case.”— 
State V. Cohen, 147 A. 825, 327, 105 
N.J.Law 529. 

94. Mass.—Commonwealth v. Mahar, 

16 Pick. 120. 

Or.—State v. Moyer, 149 P. 84, 76 Or. 
396. 

95. Mo.—State v. Wright, 96 S.W.2d 
1159, 339 Mo. 41. 

R.I.—State V. McCarthy, 22 A. 282, 

17 R.I. 370. 

96. Md.—Watts v. State, 57 A. 542, 
99 Md. 30. 

Puerto Rico.—People v. Torres, 34 
Puerto Rico 290. 

97. La.—State v. Sims, 98 So. 415, 
154 La. 907. 

98. minro to state given name or 
initials cannot be cured by amend¬ 
ment.—Kelley v. State, 195 S.W. 858, 
81 Tei.Cr. 408. 

99. Mass.—Commonwealth v. Snow, 
169 N.E. 542, 269 Mass. 598, 68 AL. 
R 920. 

1. S.C.—State V. Hutchinson, 14 S.E. 

2d 898, 197 S.C. 154. 

8. Miss.—^Blumenberg v. State, 55 
Miss. 

81 C.J. p 831 note 84. 

8. Conn.—State v. Stebbins, 29 Conn. 
463, 79 Am.D, 223. 

4. Ariz.—Pray v. State. 106 P.2d 600, 
56 Ariz. 171. 

Cal.—Ez parte DaVis, 56 P.2d»-302, 


13 Cal.App.2d 109—People v. L«»- 
chnk. 43 P.2d 579, 5 Cal.App.2d 
729. 

Ind.--Peata v. State, 12 N.B.2d 270, 
213 Ind. 560. 

Iowa.—State v. Brundage, 206 N.W. 

607, 209 Iowa 1394. 

La.—State v. Thomason. 115 So. 812, 
165 La. 650—State v. Christian, 98 
So. 418. 154 La, 916—State v. Cor¬ 
nelius. 42 So. 754, 118 La. 146. 
Mich.—People v. Vanderjagrt, 209 N. 
W. 915, 235 Mich. 620—People v. 
Hoffman, 105 N.W. 838, 142 Mich. 
531. 

Minn.—State v. McGunn. 294 NW. 
208. 208 Minn. 349—State v. Irish. 
235 N.W. 625, 183 Minn. 49. 

Mo.—State v. Flores. 55 S.W.2d 953, 
832 Mo. 74—State v. Tunnell, 296 
S.W. 423. 

Mont—State v. Terry, 250 P. 612, 77 
Mont 297. 

N.J.—State V. Mandel, 144 A 872, 
105 N.J.Law 270, affirmed 147 A 
912, 106 N.J.Law 253—State v. Mel- 
lini, 136 A. 339, 4 N.J.Misc. 1047. 
N.Y.—People v. Lewis, 116 N.T.S. 893, 
132 App.Div. 256, 23 N.T.Cr. 413— 
People ex rel. Archer v, Brophy, 
43 N.T.S.2d 311. 

Okl.—^Warren v. State, 68 P.2d 434, 
61 Okl.Cr. 383—Anthony v. State, 
28 P.2d 1115, 55 Okl.Cr. 260—Rob- 
ards V. State, 259 P. 166, 37 Okl. 
Cr. 871—Saunders v. State, 244 P. 
55, 33 Okl.Cr. 336, followed in 249 
P. 1117, 35 Okl.Cr. 203—Elkins v. 
State, 233 P. 491, 29 OkLCr. 175 
—Carroll v. State. 216 P. 797, 
24 Okl.Cr. 26. 

Pa,—Commonwealth v. Tassone, 92 
A 713, 246 Pa, 543—Commonwealth 
v. Wiswesser, 188 A. 604, 124 Pa, 
Super. 251—Commonwealth v. 
Streets, 172 A 31, 113 Pa.Super. 
65—Commonwealth v. Eckel, 14 Pa, 
Dist & Co. 174, 12 Erie Co. 273. 
Philippina—^U. S. v. He Sosa, 1 Phil¬ 
ippine 687. 

'S.C.—State V. Peak, 133 S.E. 31, 184 
t S.C. 329—State v. Rush. 123 S.E. 
765. 129 S.C. 43- 
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Va—^Robinson v. Commonwealth. 183 

S E 254. 165 Va. 876. 

31 C.J. p 831 note 86. 

“Time b6r*omea an important fac¬ 
tor only when it enters into the na¬ 
ture of the offense."—Common wen ith 
V. Syren. 27 A2d 504, 508. 150 Pa. 
Super. 32. 

Change to conform to proof 

Pa.—Commonwealth v. S’»>Ten, supra 

—Commonwealth v. Polin, 12 A.2d 

798 140 Pa,Super. 18. 

Va.—Robinson v. Commonwealth, 183 

S.B. 254. 166 Va, 876. 

Wis—Anderson v. State, 265 N.W. 

210, 221 Wis. 78. 

Change in anticipation of proof 
Miss.—Washington v. State, 118 So. 

719. 152 Miss. 164. 

Addition of oonnt to information, 
substantially the same as the orig¬ 
inal, except for a change in the date 
of the alleged offense, held permissi¬ 
ble.—State V. Lansing, 184 A 692, 
108 Vt 218. 

Partioular days of month 

(1) "The crimes here charged be¬ 
ing pandering and contributing to 
the delinquency of a minor, the par¬ 
ticular days of the month on which 
the acts- constituting the crimes 
were committed was not important, 
so long as it appeared that they 
were committed prior to the filing 
of the information.”—People v. Pap- 
pens, 43 P.2d 371, 373, 5 CaLApp.Sd 
544. 

(2) Permitting amendment of in¬ 

formation to charge rape was com¬ 
mitted on- day of April, 1928, 

instead of on 3d day of April, held 
not to violate defendant's constitu¬ 
tional right to demand nature and 
cause of accusation, time not being 
of the essence of rape.—State v. 
Bowers, Mo., 29 S.W.2d 68. 

(3) Where indictment charged the 

buying of stolen goods on the- 

day of Augrust, 1934, and the evidence 
fixed the date of alleged offense 
somewhere between August 19 and 
August 29 of 1934, indictment was 
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that the time of the alleged offense is a matter of 
substance which may not be changed or supplied by 
amendment.® A wrong date has been declared 
amendable as long as the correct time is prior to 
the finding of the indictment and within the stat¬ 
utory' period of limitations;® but, under a statute 
providing that no indictment shall be insufficient for 
stating the time of the offense imperfectly, a date 
not \%'ithin the period of limitations may be amend¬ 
ed.'^ 

An impossible date of the commission of the of¬ 
fense, such as a date subsequent to presentment and 
filing, has been held amendable, whether it occurs 
in an information or in an indictment;® but as to 
the latter proposition there is authority to the con¬ 
trary, even under a statute permitting amendment 
according to the proof in case of variance as to 
time, where accused is not prejudiced,^® and it has 
been held that the amendment of an indictment 
charging an offense on a date after its return is 
an amendment of substance, and not of form.^^ 


A change of the date of the offense so as to 
charge a different offense^^ qx* to present a new in- 
formation^® is not permissible, nor is a change 
which would have the effect of charging separate 
unlawful acts and adding a count to the indict- 
ment.1^ \\’here a date is alleged at which, under 
the facts, the acts charged did not constitute an 
offense, an amendment to show a different date, 
when they would constitute an offense, is not per- 
missible.i® Where there is no concurrence in the 
time of doing the acts necessary to constitute an 
offense, an amendment that all the acts were con¬ 
temporaneous is a matter of substance, and cannot 
be made after accused has pleaded and the jury 
have been impaneled.^® 

A date in matter alleged by way of inducement, 
or an allegation of the date at which the statute 
under which the prosecution is conducted went into 
effect,^® or the date of the term at which the grand 
jury were organized,^® or failure to state the time 
of the finding by the grand jury®® is held amenda- 


not subject to motion to have insert¬ 
ed therein a date on which the state 
intended to rely.—State v. Cohen, 
Mo., 100 S.W.2d 544. 

StateoiLaitt of predUie time not ze- 
^nixed 

Under a statute providing that 
“the precise time at which the crime 
was committed need not be stated in 
the indictment or information,” the 
action of the court in permitting the 
prosecuting attorney to change the 
date of the commission of the offense 
In the body of the Information so as 
to charge the commission of the 
crime two days earlier than previ¬ 
ously charged, and offering accused 
further time for preparation for 
trial to meet the charge as so chang¬ 
ed, if any showing of surprise could 
be made, held not prejudicial error. 
—State v. Weston. 223 P. 321. 128 
Wash. 550. 

Amendment before impaneUng of 
Jury, with consent of counsel for ac¬ 
cused, held not error.—State v. Stov- 
aU, 97 So. 854, 154 La. 544. 

Correcting date of first marriage 
In prosecution for bigamy held not 
error.—People v. Sokol, 197 NT.W. 
569, 226 Mich. 267. 

5. Tex.—Jeters v. State, 82 S.W.2d 
150, 128 Tex.Cr. 379. 

31 C.J. p 832 note 87. 

6L Pa.—Commonwealth v. Syren, 27 
A.2d 504. 150 Pa.Super. 32—Com¬ 
monwealth V. Jordan, 7 A.2d 523, 

' 136 Pa.Super. 242—Commonwealth 
V. Eckel, 14 Pa.Dist & Co. 174, 12 
^ Erie Uo. 273. 

0Bi2teon of last digit : 

Where last digit of year in which 
tndlotment’ fbuzid 'was by mis-1 


take omitted, although year “1938” 
was clearly intended, trial judge 
committed no error In allowing in¬ 
dictment to be amended.—Common¬ 
wealth V. Jordan, 7 A.2d 523, 136 Pa. 
Super. 242. 

7. NJ".—State V. Unsworth, 86 A. 
64, 84 N.J.Law 22, affirmed 88 A. 
1097, 86 N.JjLaw 237. 

B. Minn,—State v. Irish, 236 N.W. 
625, 183 Mmn. 49. 

Okl.—^Howland v. State, 129 P.2d 609, 
75 Okl.Cr. 164. 

31 C.J. p 832 note 88. 

9. Iowa.—State v. Brundage, 206 
N.W. 607, 200 Iowa 1394. 

N.J.—State V. Mandel, 144 A. 872, 
105 N.J.Law 270, affirmed 147 A. 
912, 106 N.J.Law 253—State v. 

Pitman, Sup., 119 A. 438. 

Okl.—^Bx parte Williams, 106 P.2d 
524, 70 Okl.Cr. 377. 

31 C.J. p 832 note 89. 

10. N.Y.—^People v. Van Every, 118 
N.R 244, 222 N.T. 74, 7 A.LR. 
1507, reversing 166 N.Y.S. 1139, 
171 App.I>iv. 973. 

11. Ind.—Pagotis v. State, 17 N.B. 
2d 880, 831, 214 Ind. 697, citing 
Corpus Juris. 

Amendment as not curing error 
An error in overruling accused’s 
motion to auash a count of an in¬ 
dictment which charged crime to 
have been committed on date subse¬ 
quent to return of indictment was 
not cured by subsequent amendment 
of indictment to allege a crime to 
have been committed prior to date 
of return of indictment—^Pagotis y. 
State, 17 N.E.2d 830, 214 Ind. 697. 

12. N.J.—State V. De Lorenzo, 73 A. 
660, 80 N.J.Law 500. 

31 C.J. p 882 note 9L 
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BifiTerent offense held not charged 

(1) By changes In dates of alleged 
acts of incest—^Ex parte Davis, 56 
P.2d 302, 13 Cal.App.2d 109. 

(2) By amendment as to time of 
offense of abandoning child In des¬ 
titute circumstances and omitting to 
furnish necessary food and shelter. 
—^People V. Lewis, 116 N.Y.S. 893, 
132 App.Dlv. 256, 23 N.Y.Cr. 418. 

(3) By striking out the words 
“divers other days” from an indict¬ 
ment charging accused with manu¬ 
facturing whisky on Aug. 23. 1923, 
and “divers other days,” and insert¬ 
ing in lieu thereof “between the 20th 
day of August and 23d day of Au¬ 
gust. 1928, inclusive.”—State v. 
Rush, 123 S.R 765, 129 S.C. 43. 

13. Cal.—Ex parte Davis, 56 P*2d 
302, 13 Cal.App.2d 109. 

14. N.J.—State v. Brown, 138 A. 
870, 103 N.J.LaW 619. 

16. N.J,—State V. Paulks, 117 A. 

476, 97 N.J.Law 408. 

31 C.J. p 832 note 92. 

16. Kan.—State v. Bundy, 81 P. 469, 
71 Kan. 779. 

17. Tex.—^Flores v. State, 198 S.W. 

I 675, 82 Tex.Cr. 107. 

I 31 C.J. p 832 note 94. 

18 . The date on which pzohibitioii 
was adopted Is a matter of form, 
as to which the state may amend the 
indictment.—Johnson v. State, 157 
S.W. 1196, 70 Tex.Cr. 582—Parker 
V. State, 160 &W. 1184, 68 Tex.Cr. 
181. 

19. Tex.—^Hightower v. State, 166 S. 
W. 184, 73 Tex.Cr. 258. 

QO. S.C.—State v. Davis, 68 &D. 
582, 86 S.C. 208. 
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ble as matter of form. A clerical error in the state¬ 
ment of the date of presenting an indictment has 
been held amendable.^i Amendments have been 
permitted to change the date of presentation of an 
information,22 or the term of court to which the 
information is presented.23 The correction of a 
date in an indorsement of filing which was obvi¬ 
ously a clerical error under order of court is prop- 
er.24 

Even where an amendment as to time is regarded 
as material, the correction of an error in a date 
before the indictment is presented in court is not fa- 
tal.25 

A change from Arabic numerals to loords, in stat¬ 
ing the year in which the offense was allegedly com¬ 
mitted, has been permitted.26 

b. Place 

Various amendments have been allowed in order to 
cure misdescriptions or omissions of place, or to make a 
statement of place plainer or more specific; but authori¬ 
ties differ as to the propriety of an amendment changing 
or adding a statement of the county In which the offense 
was allegedly committed. 

Some authorities allow the making of an amend¬ 
ment to change or add a statement of the county 


in which the offense was allegedly committed.2" 
According to others, a statement of the count>' is 
matter of substance which cannot be changed or 
supplied by amendment of an indictment,28 or, dur¬ 
ing the trial, of an information or other like ac¬ 
cusation ;29 and this has also been held true as 
to a statement of the locality within the county.^® 
Even under a statute providing that an allegation 
of place may be amended if the variance is not 
material to the merits of the case, such amendment 
is not permissible when the place is of the essence 
of the crime.2i 

Failure to allege the place of death in an in¬ 
dictment for homicide has been held an unamenda- 

ble defect.82 

Amendments have been allowed, however, in or¬ 
der to cure particular misdescriptions, misstate¬ 
ments, or omissions of place,23 as where the act is 
criminal per se and a misstatement of place is im- 
material,34 or to make a statement of place plainer 
or more specific ;35 and an immaterial and unnec¬ 
essary amendment cannot be relied on as error.36 

§ 243. Bill of Particulars 

A bill of particulars in a criminal prosecution may 


21. Tex.—Smith v. State, Cr., 102 S. 
W. 407. 

22. Tex.—^Wilkerson v. State, Cr., 46 
S.W. 805. 

23. Tex.—Young v. State, 116 S.W. 
1158, 65 Tex,Cr. 383. 

24. Tex.—Burk v. State, 124 S.W. 
658, 57 Tex.Cr. 635. 

25. Tex.—^Haney v. State, 107 S.W. 
858, 52 Tex.Cr. 546. 

26. N.J.—State V. Hedflel^, 166 A. 

757, 9 N.J.Misc. 751, affirmed 158 
A. 644, 108 N.J.Law 562. | 

27. Cal.—People v. Joseph, 69 P.2d 
465, 21 Cal.App.2d 336. 

Ky.—^Wicker v. Commonwealth, 34 
S.W.2d 964, 237 Ky. 119. 

Mo.—State v. Flores, 55 S.W.2d 963, 
332 Mo. 74. 

Pa.—Commonwealth v. Leigh, 16 
Phila. 876. 

Smpowexliig trisatate held oonstitii- 
tional 

Statute authorizing court to amend 
indictment by inserting county or 
venue of offense if not stated, pro¬ 
viding accused is not prejudiced, 
was held constitutional.—Brelnig v. 
State, 176 N.E. 674, 124 Ohio St. 39. 
Comities through whioh train trav¬ 
eled 

In prosecution for burglary and 
th^t of property from railroad car 
on moving train, permitting amendr 
ment of information to, show coun¬ 
ties through which trains was trav-r 


eling was not error.—People v. Ar- 
nest, 23 P.2d 812, 183 CaLApp. 114. 

Amendment ae to oonnty of first 
marriage in bigamy prosecution was 
held proper,—^People v. Perriman, 40 
N.W. 425, 72 Mich. 184. 

28. S.C.—State V. Platt, 161 S.K 
206, 154 S.C. 1. 

31 C.J. p 832 note 6—9 C.J. p 1043 
note 90. 

29. Ga.—Conley v. State, 10 S.E. 
123, 83 Ga. 496. 

30. N.H.—State v. Kelley, 29 A. 843, 
66 N.H. 577. 

Contra Knapp v. State, 56 P.2d 1193, 
69 Okl.Cr. 143. 

81- N.J.—State V. Ham, 60 A. 41, 
72 N.J.Law 4. 

31 CJ. p 832 note 8 [aj (1). 

32. S.C.—State v. Biakeney, 11 S. 
B, 637, 33 S.C. 111. 

30 C.J. p 108 note 1 Ic]. 

33. CaJ.—People v. Jacobs, 52 P.2d 
946, 11 CaLApp.2d 1—^People v. Du 
Fault, 86 P.2d 196, 1 Cal.App.2d 
105. 

Okl.—Knopp V. State, 66 P.2d 1198, 
59 Okl.Cr. 148. 

Philippine.—U. S. v. De Sosa, 1 Phil¬ 
ippine 687. 

31 C.J. p 838 note 10. 

Description of premises see supra S 

240. 

Change of street nmnher 
Okl.—Webb v. State, 224 P. 991, 27 
OkLCr. 104. 


WasK—State v. Smiley, 9 P.2d 370. 
167 Wash. 342. 

Striking out name of city before 
reference to county was held permis¬ 
sible.—State V. Japone, 209 N.W. 468, 
202 Iowa 450. 

34. N.J.—State v. Mellini, 135 A. 
339, 4 N.J.Misc. 1047. 

35. Kan.—State v. Keck, 237 P. 8S0, 
119 Kan. 99. 

La.—State v. Hart, 196 So. 62, 195 
La. 184, followed in State v. Weiss, 
196 So. 70, 195 208. 

N.J.—State V. Grossman, 110 A. 711, 
94 N.J.Law 801. 

Wash.—State v. Norman, 297 P. 216, 
161 Wash. 525. 

Ibooation of hnllding allegedly hnr- 
glaxlsed 

Mo.—State v. Carey, 278 S.W. 719, 
311 Mo. 461. 

Place of stealing as distinguished 
A^nn transportation 
Where Indictment for grand lar¬ 
ceny charging theft of a hog and 
transportation of hog into another 
county charged an offense, amend¬ 
ment naming county in which hog 
was stolen did not add an essential 
element of crime, but contained 
merely an informative declaration 
which might have been set forth in 
a bill of particulars.—O’Neal v. 
State. 112 S,W.2d 616, 196 Ark. 357. 
38. Mich.—People v. Waller, 38 N. 

W. 261. 70 Mich. 237. 

31 C.J. p 838 note 12. 
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generally be amended at any time, with the court’s per¬ 
mission and within its discretion. 

A bill of particulars in a criminal prosecution may 
generally be amended^^ at anj' time,38 with the 
court’s permission,39 and within its discretion,^® and 
on such terms and conditions as are just;^i but a 
motion for amendment is properly overruled where 
the bill is an all-inclusive statement of all compe¬ 
tent matter,42 An accused having grounds to claim 

3X ISSXTBS, PEOO 
§ 244- Matters to Be Proved 

All material allegations of the indictment must be 
proved, but matter which is not charged need not be 
proved or considered. Negative averments need not be 


surprise should be given an opportunity to pre¬ 
pare his defense to meet the amendment*^® 

In some circumstances, the trial court should re¬ 
quire amendment of the bill of particulars.^^ 

A motion of ne recipiatur, filed two days after 
the filing of the state’s amended bill of particulars, 
has been held too late.** 5 

■, AND VARIANCE 

proved except where the state Is required to plead them, 
and even then they need not be proved In all cases. 

Material allegations of the indictment must be 
proved.^® It is essential to prove every constitu¬ 
ent element of the crime charged.^^ The prosecu- 


37. Mass.—Commonwealth v. Hayes, 
40 NE2d 27, 311 Mass. 21—Com¬ 
monwealth V. Green, 20 N.E.2d 
417, 302 Mass. 547. 

N.C.—State v. Cole, 163 S.E. 694, 
202 N.C. 592—State v. Beal, 154 
S.E. 604, 199 N.C. 278. 

Pa.—Commonwealth v. Bartilson, 85 
Pa. 482. 

31 C.J. p 835 note 51. 

Bill of particulars generally see su¬ 
pra 5 156. 

AmsndsisiLt to conform to proof 

(1) Under Gen.L., Ter.Bd.,' c 277 § 
40, “the specifications could have 
been amended to correspond with the 
proof.*'—Commonwealth v. Albert, 29 
N.E.2d 817, 819, 307 Mass. 239. 

(2) “The express power to amend 
for vEUiance, stated in G.Li.,. Ter.Bd., 
c 277, S 40, does not restrict the in¬ 
herent power of the court.’*—Com¬ 
monwealth V. Green, 20 N.B.2d 417, 
421, 302 Mass. 547. 

(3) Bill of particulars describing 
liquor sold was held properly amend¬ 
ed by adding words “or a similar 
compound," where proof showed dif¬ 
ferent flavor from that alleged.— 
State V. Boyd, 110 So. 744, 745, 162 
La. 531. 

(4) Bill of particulars stating that 
liquor had been unlawfully sold at 
No. 287 Sixteenth St. was held prop¬ 
erly amended to conform to proof 
showing sale at No. 286 Sixteenth 
St.—Commonwealth v. Sapk, 80 Pa. 
Super. 297. 

AmsTidmeat held xumecessaxy 
La.—State v. Boyd, 110 So. 744, 162 
La. 631. 

88. N.C.—State v. Beal, 154 S.E. 604, 
199 N.C. 278—State v. Wadford, 
139 S.E. 608, 194 N.G 336^:' 

Before eop^Tisioii of commonwealth’s 

^^tTKere pfbii^eCutor' had previously 
had^no* opjtertunit^ to Interview one 
of his witnesses,^ trial court did not 
err in permitting*'* &im,^h6fbfd-conclu^ 


Sion of commonwealth's evidence, to 
amend bill of particulars and proceed 
with trial, in absence of showing of 
injustice to accused, or of motion 
for postponement to meet such new 
matter.—^Webster v. Commonwealth, 
127 S.E, 377, 141 Va. 589. 

39. Mass.—Commonwealth v. Hayesi 
40 N,E.2d 27, 311 Mass. 21. 

40. Pa.—Commonwealth v. Sapk, 80 
Pa.Super. 297. 301. 

“The same sound discretion must 
be exercised by the court in allowing 
an amendment of the bill of particu¬ 
lars as in allowing an amendment 
of an indictment."—Commonwealth 
V. Sapk, supra. 

41. N.C.—State V. Wadford, 139 S. 
E. 608, 194 N.C. 336. 

42. Ohio.—State v. Uicklnson, 42 N. 
E.2d 196, 68 Ohio App. 514. 

43. Pa.—Commonwealth v. Sapk, 80 
Pa.Super. 297—Commonwealth v. 
Crane, 1 Leg.Rec. 134. 

4^ Charge not maintainable 
Where indictment for violation of 
Prohibition Act was in blanket form 
permitted by statute, and, on re¬ 
quest for bill of particulars, prose¬ 
cuting attorney stated that he would* 
prosecute accused on three charges, I 
the second one being the one of un¬ 
lawfully having ardent spirits in his 
possession at place other than his 
home, it was held that since accused 
could not he convicted under indict- 
I ment for having ardent spirits in his 
: possession not for sale, court should 
I have required prosecuting attorney 
I to amend or strike out second charge. 
—^Burner v. Commonwealth, 126 S.E. 
324, 140 Va. 608. 

45. Md.—Simmons v. State, 167 A. 
60, 165 Md. 155. 

46. U.S.—^U. 9. V. Johnson, CC.A. 

111., 123 P.2d 111—-Philyaw v. U. 

5., C.C.A.Kan., 29 P.3d 225. 

Ala.—Satterfield v. State, 134 So. SO, 
-'24 Alai'App. 257—May v. State, 114 
So. 788, Ala.App. 278. 


Ga.—Jackson v. State, 14'5 S.E. 902, 
39 Ga.App. 35. 

Ind.—Stone v. State, 41 N.B.2d 609, 
220 Ind. 165. 

Ky.—^Peyton v. Commonwealth, 157 
S.W.2d 106, 288 Ky. 601—Common¬ 
wealth V. Hines, 140 S.W.2d 386, 
282 Ky. 791—.Hale v. Common¬ 
wealth, 108 S.W.2d 716, 269 Ky. 
743, certiorari granted Hale v. 
Commonwealth of Kentucky, 68 S. 
Ct 623, *303 U.S. 629, 82 L.Ed. 1089, 
reversed on other grounds 58 S.Ct. 
753, 303^ U.S. 613, 82 L Ed. 1050. 
N.J.—State V. Jefferson, 23 A.2d 406, 
19 N.J.Misc. 678. 

Tex.—Hilty v. State, 49 S.W.2d 786, 
120 Tex.Cr. 304. 

31 O.J. p 835 note 53. 

47. Iowa.—State v. Potter, 191 N.W. 
855, 195 Iowa 163. 

Me.—State v. Martin, 187 A. 710, 134 
Ma 448. 

Va.—Frazier v. Commonwealth, 166 
t S.E. 369, 155 Va. 1067. 

31 C.J. p 835 note 54. 

I Intent 

Where intent is an essential ele¬ 
ment of the offense charged, 8u<fii 
intent must be proved. 

Bel.—State v. Tabasso Homes, Gem 
Sess., 28 A.2d 248. 

Ill.—People V. Player, 36 N.B.2d 729, 
377 Ill. 417, reversing -32 N.B.2d 
932, 309 IlLApp. 435—People v. 
Lewis, 149* N.B. 817, 319 IlL 154— 
People V. Barnes, 145 N.E. 391, 3X4 
Ill. 140. 

Vt.—State y. Vadney, 187 A. 381, 
108 Vt. 299. 

Znowledg* 

Where knowledge is Included in 
the statutory deflnitioh of the of¬ 
fense, the state must prove such 
knowledge.—State v. Lee, 88 P.2d 
996, 53 Ariz. 295. 

Age 

Where age is a vital fact and is 
determinative of category into which 
a crime' falls and of punishment^-'to 
be inflicted,- the age must be'']>roVe4 
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tion must prove, first, the corpus delicti,^8 and sec¬ 
ond, that the crime was committed by accused.*^8 
Matter which is not charged in the indictment need 
not be proved or considered.^® It is held that the 
prosecution is ‘ not bound to prove negative aver- 
ments,^^ and that, where an indictment contains al¬ 
legations suited merely to negative a defense which 
is expected, such allegations need not be proved 
but the view is also maintained that, where the 
prosecution is required to plead a negative,53 or to 
plead an excusive exception,the prosecution must 
offer some proof thereof, except where the subject 
matter of the negative averment lies peculiarly 
within the knowledge of the other parties,^® in 
which case the averment will be taken as true, un¬ 
less disproved by accused.56 A negative exception 
which need not be averred need not be proved.^^ 
The difficulty of proving an essential fact does not 
dispense with the necessity of proving it.®8 Where 
the specific acts constituting an offense are set forth 


in the statute punishing it, it is sufficient to prove 
such acts without proving additional facts.®® The 
law does not require an affirmative showing by the 
state tfiat the prosecuting officers had notice or 
knowledge of the offense,®® or require them to dis¬ 
close the source of their knowledge.®^ The pre¬ 
sumption is that the officer who sw’ore to the com¬ 
plaint possessed the necessary information to give 
him notice.®® 

Questions as to what issues are raised by par¬ 
ticular pleas in criminal proceedings generally are 
considered in the C.J.S. title Criminal Law § 414 
et seq. 

§ 245. -Place 

In the absence of a contrary statute, an averment of 
venue must be proved, and even an unnecessary allega¬ 
tion of place descriptive of the offense must be proved. 

In the absence of a contrary statute, an averment 
of venue is material and must be proved.®® Un¬ 


just as any other material fact on 
which a conviction hinges.—Com¬ 
monwealth V. Hines, 140 S.W.2d 386, 
282 Ky. 791. 


Tatae 

In absence of statute fixing stand¬ 
ard for determining value of prom¬ 
issory note for purpose of criminal 
prosecution, its value must be 
proved as in case of other personal¬ 
ty, although legislature may fix a 
prima facie value on commercial pa¬ 
per for purposes of criminal prose¬ 
cution.—State V. Cassill, 229 P. 716, 
71 Mont. 274. 


Proof beyoiLd statute 

In construing a criminal statute, 
If Its language can be applied to 
both innocent and guilty purposes, 
the proof should go beyond the mere 
language of the statute and estab¬ 
lish criminal intent—State v. Stlg- 
ler, 175 So. 194, 179 Miss. 276. 

48w Del.—State v. Sigh, 192 A. 682, 
8 W.W.Harr. 362. 

Okl.—Green v. State, 122 P. 1108, 7 
OkLCr. 194. 

Snaotmexit of statute 

In prosecution for violation of 
speed limit in a school zone, proof 
of enactment and publication of stat¬ 
ute relating thereto was not neces¬ 
sary.—^People V. Willcox, 37 N.T.S. 
•2d 127. 

49. Okl.—Green v. State, 122 P. 
1108, 7 OkLCr. 194. 

50. Ind—Marks v. State, 40 N.B.2d 
lOSi 220 Ind. 9. 

^l C.J. p 835 note 57. 

51. U.S.—U. S. V. Sarro, D.C.N.Y., 14 
F.Supp. 397. 

Me.—^Hinckley v. Penobscot, 42 Me. 
89. 


5^ Me.—State v. Bangor, 30 Me. 
341. ‘ j . . r 


Mont—State v. Pinley, 231 P. 390, 
72 Mont 42. 

53. Mass.—Commonwealth v. Soko- 
relis, 150 N.B. 197, 254 Mass. 454. 

3X O.J*. p 83o note 60. 

54. Mo.—State v. De Groat, 168 S. 
W. 702, 259 Mo. 364. 

55- Ma—State v. De Groat, supra. 

56. N.C.—State v. Blackley, 50 S.B. 
310, 138 N.C. 620. 

31 C.J. p 835 note 63. 

57. U.S.—McKelvey v. U. S., Idaho, 

43 S.Ct 132, 260 U.S. 353, 67 KEd. 
301—Seele v. U. S., C.C.A,Mo., 133 
P.2d 1015—Edwards v. U. S., C.C. 
A.Okl, 113 P.2d 286, certiorari 

granted 61 S.Ct 51, 311 U.S. 632, 
85 L.Ed. 402, reversed on other 
grounds 61 S.Ct 669, 312 U.S. 473, 
85 L.Ed. 957—Nicoli v. Briggs, C.C. 
A.B:an., 83 P.2d 375-Walker v. U. 
S., C.C.A.Ark., 79 P.^d 269. 

Cal.—People v. Murphy, 62 P.2d 592, 
17 CaLApp.2d 675. 

Ind.—^Jalbert v. State, 165 N.E. 522, 
200 Ind. 380. 

Mont.—State v. Finley, 231 P. 390, 
72 Mont 42. 

Okl.—^Alexander v. State, 218 P. 543, 
24 Okl.Cr. 435. 

Tex.—^McVicker v. State, 129 S,W.2d 
650, 137 Tei.Crl 376—^Manos v. 

^ State, 115 S.W.2d 655, 134 Tex.Cr. 

! 234—Commander v. State, 115 S. 

W:2d 654, 134 Tex,Cr. 337. 
Surplusage generally see inffa $ 250. 

58. Mo.—State v. Simler, 167 S.W.2d 
'376, >350 Mo. 646. 

59. Ill.—O'Leary v. People, 88 Ill. 
App. 270, affirmed 58 N.E. 989, 188 
Ill. A26. 

6a B:an.-^tate v. Smith, 159 P, 640, 
96 ICan. 320. 
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61. Kan.—State v. Smith, supra. 

62. Kan.—State v. Smith, supra. 

63. U.S.—^U. S. V. Perlstein, C.C.A. 
N.J., 126 P.2d 789, affirming, D.C., 
39 P.Supp. 965, certiorari denied 
Perlstein v. U. S., 62 S.Ct 1106. 
316 U.S. 678, 86 L.Bd. 1752—Blair 
V. U. S., C.C.AOkl.. 32 P.2d 130. 

Ala.—Culligan v. State, 191 So. 405, 
39 Ala.App. 29—^Mayes v. State, 
115 So. 291, 22 Ala.App. 316—^Pate 

V. State, 102 So. 156, 20 AlaJLpp. 
358. 

Ark.—^Atwood v. State, 43 S.W.2d 70, 
184 Ark. 469—Christian v. State, 
295 S.W. 368, 174 Ark. 357. 

Cal.—^People v. Ware, 226 P. 956, 67 
Cal.App. 81. 

Fla.—Rimes v. State, 133 So. 650, 
101 Fla. 1322. 

Idaho.—State v. Rigby, 240 P. 859, 
41 Idaho 570—State v. Siepert, 225 
P. 135, 38 Idaho 20. 

Ill.—People v. Powell, 187 N.E. 419, 
353 Ill. 582—^People v. Ring, 275 
Ill.App. 214—^People v. Koegel, 262 
IU.App. 596. 

Ind.—Wallace v. State, 183 N.B. 29, 
204 Ind. 68—Fritz v. State, 141 N. 
E. 244. 194 Ind. 243. 

Iowa.—State v. Brooks, 269 N.W. 875, 
322 Iowa 651. 

Ky.—^Lunce v. Commonwealth, 160 S. 

W. 2d 3, 289 Ky. 708—^Parks v. 
Commonwealth, 156 S.W.2d 468, 
288 Ky. 447. 

Miss.—Waldrup v. State, 116 So. 432, 
150 Miss, 302—Pickle v. State, 102 
So. 4, 137 Miss. 112—'Sullivan v- 
State, 101 So. 683, 136 Miss. 773— 
Slaton V. State, 98 So. 838, 134 
Miss. 419. 

Wia—Wilson v. State, 200 N.W. 369; 

184. Wls. 636. 

31 C.J. p 835 note 6?. 
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necessary allegations as to place which are descrip¬ 
tive of the offense must be proved,^"* and the rule is» 
of course, the same where descriptive allegations of 
place are necessary *but, as appears infra § 256, 
it is not necessarj" tmder all circumstances to prove 
an allegation of place preaselj- as laid. Some stat¬ 
utes expressly dispense with proof of venue, unless 
the issue is raised by plea in abatement.®^ 

§ 246. -Time of Offense and Limitations 

The prosecution must establish the time when the 
offense was committed; and it must appear that the 
offense occurred within the period of limitations or that 
a prosecution therefor is not barred by the operation of 
the statute, and that it occurred prior to the commence¬ 
ment of the prosecution. 

In all cases the prosecution is bound to establish 
some time at which the offense was committed, 
with reference to which all the essentials of the 


offense must be established.^^ Such date must be 
showm to have been within the period of limita¬ 
tions,®^ or else the running of the statute must be 
phown to have been suspended,*^® or the case brought 
within an exception thereto.^i The offense must 
be shown to have been committed before the com¬ 
mencement of the prosecution,72 and, in the case 
of an offense created by statute, after the enactment 
of such statute.73 Where the basis of an indict¬ 
ment is neglect, the continuance of such neglect 
need not be proved as laid in the indictment where 
the continuance is not essential to the charge.^^ 
Where a second indictment would be barred but for 
the fact, alleged therein, that it is in lieu of a for¬ 
mer one, such fact must be proved on the trial.75 

The burden of proving the time of the offense 
generally is considered in Criminal Law § 569. 


AbortioxL 1 

Mo.—State v. Hogan, 100 S.W. 528, 
123 Mo.App. 319. 

1 C.J. p 323 note 87. 

SxnbazzleBLent 

Before accused could be convicted 
of embezzlement in county where 
venue was laid, proof direct or cir¬ 
cumstantial that he received money 
honestly, and thereafter in such 
county converted it to his own use, 
was necessary.—State v. Fuller, 268 
S.W. 45. 306 Mo. 484. 

64. U.S.—U. S. V. Tuffanelli, C.C.A, 
Ill., 131 F.2d 890. 

Tex.—Vaught v. State, CJr., 171 S,W. 
2d 128—^Maples v. State, 63 ■S.W. 
2d 855. 124 Tex.Cr. 478. 

Va.—Webster v. Commonwealth, 127 

S. B. 377, 141 Va. 589. 

65. N.M.—State v. Salazar, 77 P.2d 
633, 42 N,M. 308, 

6a ^9tC.—State v. Ray, 184 S.E. •336. 
209 N.C. 772—State v. Outerbridge, 
82 N.C, 617. 

67- Pa.—Commonwealth v. Netf, 27 
A.2d 737, 149 Pa.'Super. 513—Com¬ 
monwealth v. Levy, 23 A.3d 97, 146 
Pa. Super. 564. 

31 C.J. p 835 note 72—27 (XJ. p 1033 
note 38. 

The date of an act is purely a mat¬ 
ter of description, and It is suffi¬ 
cient, if the transaction be so iden¬ 
tified that accused can fairly know 
with what he is charged and so pre¬ 
sent his defense, and that the Jury 
may reaaonably know what it is con¬ 
sidering, and that court can intelli¬ 
gently i)as8 Judgment—^Render v. 
Commonweialth, 266 S.W. 914, 206 
Ky- L 

d&i People V. Shannon, -83 N. 

T. S. 1061, 87 App.Div. 33, 17 N.T. 

Tex.—Knight v. State* 144 S.W. 967, 
64 Tex.Cr. 641i‘ • 


69. U.S.—U. S. V. Perlstein, C.C.A. 
N.J., 126 P.2d 789, affirming, D.C., 
■39 P.Supp. 965, certiorari denied 
Perlstein v. U. S., 62 S,Ct 1106, 
316 U.S. 678. 86 L.Bd. 1752. 

Ala—^Richardson v. State, 111 So. 
204, 215 Ala. 318, reversing 111 So. 
202, 21 Ala.App. 639, petition dis¬ 
missed 112 So. 193, 215 Ala. 581— 
Spears v. State, 160 So. 727, 26 Ala. 
App. 376. 

Ark.—Burns v. State, 3 S.W.2d 1002, 
176 Ark. 1208—Christian v. State, 
295 S.W. 368, 174 Ark. 367—State 
V. Harvey, 277 S.W. 869, 169 Ark. 
1074. 

Cal.—^People v, James, 1*38 P.2d 30, 
59 Cal.App:2d 121. 

Ky.—^Duvall v. Commonwealth, 249 
S.W. 768, 198 Ky. 609. 

Miss.—^McLaughlin v. State, 98 So. 

I 148, 133 Miss. 725. 
i N.T.—^People v. Brown, 263 N.T.S. 

267, 238 App.Div. 155. 

Pa,—Commonwealth v. Neff, 27 A.2d 
737, 149 Pa.Super. 513—Common¬ 
wealth V. Syren, 27 A2d 504, 150 
Pa. Super, 32—Commonwealth v. 
Levy, 23 A.2d 97, 146 Pa.Super. 
564. 

Tex.—-Womack v. State, Cr., 170 S.W. 
2d 478. 

Wash.—State v. Bowen, 253 P. 793, 
142 Wash. 483. 

31 C.J. p '835 note 74- 

FarUcular offenses 

<1) Abortion. 

Ark.—State v. Reed, 45 Ark, 333. 
Mo.—State v. Schuerman, 70 Mo.App. 
‘518. 

(2) Gaming,—^Pruitt v. State, 109 
S.W. 171, 63 Tex.Cr. 316—27 GJ. p 
1033 note 38. 

70. Ark.-j-State v. Harvey, 277 S.W. 
869, 169 Ark. 1074—State v* Reedi 
45 Ark. 383. 


N.Y.—People v. Brown, 263 N.T.S. 

267, 238 App.Div. 155. 

Necessity and sufficiency of allega¬ 
tions see supra § 117. 
zronresideiLoe 

Allegation of Indictment that ac¬ 
cused was not usually and publicly 
resident within state must be proved 
to avoid three-year limitation.—^Peo¬ 
ple V. Stajduhar, 167 N.B. 29, 335 
Ill. 412. 

71. Ga.—^Bazemore v. State, 131 S.E. 
177, 34 Ga.App. 773. 

N.T.—^People v. Steiger, 277 N.T.S. 

602, 164 Misc. 538. 

31 C.J. p 835 note 76. 

72. U.S.—U. S. V. Perlstein, C.C.A 
N.J., 126 P.2d 789, affirming, D.C., 
39 P.Supp. 965, certiorari domed 
Perlstein v. U. S., 62 S.Ct. 1106, 
316 U.S. 678, 86 L.Ed. 1752. 

Ala.—^Richardson v. State, 111 So. 
204, 215 Ala. 318, reversing 111 So. 
202, 2l Ala.App. 639, and petition 
dismissed 112 So. 193, 215 Ala. 
581. 

Pa.—Commonwealth v. Syren, 27 A. 

2d 504, 160 Pa.Sup6r. 32. 

31 C,J. p 835 note 77. 

Gwmlng 

Tex.—Pruitt v. State, 109 S.W. 171, 
53 Tex.Cr. 316. 

27 C.J. p 1033 note 38* 

73. Ala.—^Taylor v. State, 93 So. 805, 
18 Ala.App. 439. 

^Miss.—McLaughlin v. State, 98 So. 
148, 183 Miss. 725. 

74. Ky.—^Louisville & N. R. Co, v. 
Commonwealth, 37 S.W. 63, 18 Ky. 
L. 483. 

75- Ky.—International Harvester 

Co. of America v. Commonwealth, 
144 S.W. 1070, 147 Ky. 657— 

Hughes V. Commonwealth 101 S. 
W. 1194, 31 Ky.L. 179- 
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§ 247. - Description of Accused or Others ‘ 

There is disagreement as to the necessity of proving 
matter descriptive of the accused. Where the names of 
persons other than the accused are necessarily alleged, 
or where, although unnecessarily alleged, they are de- 
scriptive of the offense, such names must be proved; but 
matter descriptive of third persons which is mere sur¬ 
plusage need not be proved. 

It has been held that matter descriptive of the 
identity of accused need not be proved but it has 
also been held that such matter must be proved even 
where it is unnecessarily alleged.'^'^ If the indict¬ 
ment alleges accused’s Christian name as well as 
his surname, both names must be proved.'^^ 

Description of third persons. Where the names 
of persons other than accused are necessarily al¬ 
leged, they must be proved, or it must be proved 
that the persons were commonly known by the 
names alleged.79 This rule applies, for example, 
to the name of the person injured.^® Matters 
merely descriptive of persons other than accused 
which can be rejected without affecting the indict¬ 
ment need not be proved.^i Names of third per¬ 
sons, even though unnecessarily alleged, must be 
proved when descriptive of the offense.^^ Sq if the 
indictment states the name of the owner of prop¬ 
erty, although unnecessarily, it must be proved as 
laid.S3 Where the name of the injured person is 
unknown and it is so averred in the indictment, 
such name need not be proyed.^^ 

Corporations. The existence of a corporation in 
which property is laid must, at common law, be es- 
tablished.86 Under statutes so providing, however, 
the prosecution is not bound to prove a fact of 
incorporation mentioned in an indictment unless 
placed in issue by plea.®® Such a statute governs 
a matter of procedure only, and may apply to an 


offense committed before its passage.®" In a juris¬ 
diction in which an allegation of incorporation is 
not required where the name imports incorpora¬ 
tion, as discussed supra § 142, it has been held that 
such an allegation is surplusage and need not be 
proved;®® but other authorities hold that such aver¬ 
ments, being descriptive, must be proved as al¬ 
leged.®® Proof of a corporation de facto will sup¬ 
port an averment of corporate existence.®® 

§ 248. - Description of Property 

In the absence of a statute affecting the rule It is 
generally held that matter alleged in identification of 
property must be proved as alleged, although the de¬ 
scription is unnecessarily specific. 

As a general rule, matter alleged in identification 
of property must be proved as alleged, although the 
description is unnecessarily specific.®^ An allega¬ 
tion of value is held not descriptive of identity with¬ 
in this rule; hence it need not be proved as laid.®® 
It has been held that matter alleged in identifica¬ 
tion of money, although unnecessarily specific, must 
be proved as alleged;®® but it is held that sums of 
money need not be proved as laid unless they form 
part of the description of a written instrument, or 
the exact sum is of the essence of the offense.®^ 
Under statutes dispensing with a specific description 
of money, it has been held that an unnecessarily 
specific description need not be proved;®® but there 
is also authority to the contrary.®® 

§ 249. - Matters Alleged to Be Unknown 

to Grand Jury 

As a general rule an allegation that a particular 
matter Is unknown to the grand Jury must be proved, 
although some authorities hold that such an allegation 
is presumed true and need not be proved until the pre¬ 
sumption is rebutted. Sometimes proof of diligence in 


76. Mass.—Commonwealth v. Lewis, 
1 Mete. 151. 

N.Y.—People v. Mellon, 11 N.T.S.2d 
786. 171 Misc. 171. 

77. Miss.—John v. State, 24 Miss. 
569. 

Variance see infra § 258. 

78. IlL—People v. Corbishly, 168 N. 
E. 732, 327 Ill. 312, 

T®, Tex.—Roberts v. State, 144 S. 
W. 940, 65 Tex.Cr. S34. 

80. IlL—Davis v. People, 19 IlL 74. 
31 C.J. p 830 note 86. 

81. Iowa.—State v. Ban, 58 N.W. 
898, 89 Iowa 534. 

31 C.J. -p 836 note 87. 

88. Ga.—Southern Express Co. v. 

State, 97 S.E. 550, 23 Ga.App. 67. 
3l C.J.'P 836 note 88. 

83. Or.—State v. Moyer, 149 P. 84, 
76 Or. 396. - 

31 C.J. p 836 note -SS. 

42C.J.S.-80 


84. Ga.—^Turner v. State, 199 S.E. 
837, 68 Ga.App. 775, transferred, 
see 195 S.E. 431, 185 Ga 432. 

Proof of allegation of grand jury's 
ignorance see infra § 249. 

85. N.Y.—Cohen v. People, 5 Park. 

14 cij. p 175 note «. 

88L Ala—West v. State, 63 So. 277, 
168 Ala 1. 

31 C.J. p 836 note 91. 

87. Ala—Willis V. State, 33 So. 226, 
134 Ala 429. 

88. Ga—Hornsby v. State, 175 S.B.* 

400, 49 GaApp. 806—^Moore v. 

State. 117 S.B. 472, 30 GaApp. 128. 

81 C.J. p 886 note 94. ■ 

Proof of surplusage generally see 
infra 5 260. 

89. Tex.—Tucker v. State, 128 S.W. 
617, 59 Tex.Cr. 291. 

31 C.J. p 836 note 95. 
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BO. U.S.—TT. S. V. Amedy, Va, 11 
Wheat. 392, 6 L.Ed. 502. 

31 C.J. p 836 note 96. 

6L GfiL—McLendon v- State, 48 S. 

E. 902, 121 Ga 158. 

31 C.J. p 836 note 97. 

92. N.M.—State v. Anaya, 210 P. 

567, 28 N.M. 283. 

31 C.J. p 836 note 98. 

83. Tex.—Coffelt v. State, 11 S.W. 
639, 27 Tex.App. 608, 11 Am.S.R 
205. 

31 C.J. p 886 note 9S. 

9A Ind.—^Parsons v. State, 2 Ind. 
499. 

96. Neb.—^Tracey v. State, 64 N.W. 

1069, 46 Neb. 361. 

31 C.J. p 836 note 2. 

96. Ind.—Lewis v. State, 14 N.E 
892, 113 Ind. >59. 
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attempting to ascertain the unknown matter is re- 
duired. 

It has been held to be a general rule that if it is 
averred, even though unnecessarily, that a person or 
matter is unknown to the grand jury, such allega¬ 
tion must be proved for the identification of the 
offense as charged,at least where the matter al¬ 
leged to be unknown appears to be knowm at the 
time of the triah^s at least one jurisdiction it 
has been held that in some cases the prosecution 
must prove not only that the matter was unknowm 
to the grand jury, but also that the grand jury used 
due diligence to ascertain such matter.Howev¬ 
er, proof of such diligence is held unnecessary 
where no issue is made on the proposition by ac¬ 
cused,^ or where there is nothing in the evidence 
at the trial to suggest that the grand jury might 
have ascertained the fact by the use of diligence.^ 
Even the fact of the grand jury’s ignorance need 
not always be affirmatively proved, it being the rule 
that where nothing develops on the trial to suggest 
that by possible investigation the grand jury might 
have ascertained the fact, a prima facie case is 
shown that such fact was unknown to the grand 
jury,2 and this is particularly true where the whole 
case shows that, if the grand jury had been in pos¬ 
session of all the evidence developed on the trial, it 
still could not have known the fact in question.^ 
Some authorities hold that there is a presumption 


that an allegation of ignorance on the part of the 
grand jury is true, so that it need not be proved if 
nothing to the contrary appears on the face of the 
indictment^ or from the evidence,® but if there is 
evidence tending to show that the grand jury did 
know% or could by the use of reasonable diligence 
have known, the fact alleged to be unknown, or was 
negligent or perverse in not alleging wffiat was at 
its command to know, then the prosecution must 
show^ affirmatively the grand jury’s lack of knowl¬ 
edge.^ It has also been held that the prosecution 
need not prove that the facts alleged to be un¬ 
known to the grand jury were likewise unknown to 
the witnesses testifying before it.® Where the al¬ 
legation is mere surplusage, it need not be proved.® 
An allegation that a more particular description of 
property stolen is unknown has been held not trav¬ 
ersable.^® It has been held that the Qiristian name 
of accused, not being descriptive of the offense, need 
not be proved to be unknown but there is also 
authority to the contrary.^® The fact that a matter 
is alleged to be unknown to the grand jury does not 
dispense with proof of the unknown matter on the 
trial, if proof thereof is otherwise required.^® 

§ 250. - Surplusage and Unnecessary 

Averments 

Immaterial and unnecesaary allegations constituting 
surplusage need not be proved; but an allegation, wheth. 


97. Ark.—Reed v. State, 16 Ark. 
499. 

Ind.—^Wertheimer v. State, 169 N.E. 
40, 201 Ind. 572, 68 A.L.R. 178— 
Semon v. State, 62 N.E. 624, 158 
Ind. 34. 

Tex.—^Manley v. State, 136 S.W.2d 
613, 138 Tex.Cr. 379—Whatley v. 
State, 120 S.W.Sd 1055, 136 Tex. 
Cr. 432—^Hunnicutt v. State, 97 S. 
W.2d 957, 131 Tex.Cr. 260—Brusen- 
ham V. State, 97 S,W.2d 473, 131 
Tex Cr. 250—Grimes v. State, 94 
SW.2d 1153, 130 Tex.Cr. 482—Pan- 
nell V. State, 51 S.W.2d 398, 121 
Tex,Cr. 615—Cruz v. State, 17 S. 
W.2d 820, 112 TexCr. 544—Ireland 
V. State, 272 S W. 181, 100 Tex.Cr. 
496. 

31 C.J. p '637 note 6. 

Setter and safer practice 

Where indictment alleges that ac¬ 
cused received stolen property from 
some person to grand jurors un¬ 
known, the better and safer practice 
is for prosecution to make proof sus¬ 
taining such allegation by some 
grand juror or the district attorney 
who.wa3 with the grand jury while 
they were investigating the matter. 
—Mathis V. State, 111 ■S.W.2d 25*2, 
133 Tex.Cr. 367. 

Ind.T,—Oxler v. U. S., 38 S.W. 
331, 1 Ina.T. 85. 


Tex—^Daffan v. State, Cr., 21 S.W. 
2d 301—Mitchell v. State, 10 S.W. 
2d 87, 111 Tex.Cr. 101. 

99. Tex.—^Manley v. State, 136 S.W. 
2d 613, 138 Tex.Cr. *379—Whately 

V. State. 120 S.W.2d 1055, 136 Tex. 
Cr. 432—^Hunnicut v. State, 97 S. 

W, 2d 967, 131 Tex.Cr. 260—Grimes 
V. State, 94 S.W.2d 1153, 130 Tex. 
Cr. 482—^Kuykendall v. State, 36 
S,W.'2d 726, 117 Tex.Cr. 571—Daf- 
fan V. State, Cr.. 21 S.W.2d 301— 
Cruz V. State, 17 S.W.2d 820, 112 
Tex.Cr. 544—Mitchell v. State, 10 
S.W.2d 87, 111 Tex.Cr. 101. 

81 O.J. p 837 note 6 [a]. 

1. Tex.—^Palermo v. State, 82 'S.W. 
2d 960, 128 Tex.Cr. 623. 

2. Tex.—Gilmore v. State, 109 S.W. 
2d 768, 133 Tex.Cr. 2’21—Brusen- 
ham V. State, 97 S.W.2d 473, 131 
Tex,Cr. 250—Palermo v. State, 82 
S.W.2d 960, 128 Tex.Cr. 623. 

a Tex.—Whatley v. State, 120 S.W. 
2d 1056, 136 Tex.Cr. 432—Mathis 
V. State, 111 S.W.2d 252, 183 Tex. 
Cr. 867. 

4. Tex.—Whatley v. State, 120 S.W. 
2d lOe-o, 136 Tex.Cr. 432—Mathis 
V. State, 111 S.W.3d 262, 18*3 Tex. 
Cr. 367. 


5. Ind,—^Peats v. State, 12 N.R2d 
270, 213 Ind. 560—Crickmore v. 
State, 12 N.E.Sd 266, 213 Ind. 586— 
Miller V. State, ‘6 N.B.2d 948, 211 
Ind. 817—Rice v. State, 5 N.E. 2d 
612, 211 Ind. 496—Wertheimer v. 
State, 169 N.E. 40, 201 Ind. 572. 68 

A. LuR. 178—Carter v. State, 87 N. 

B. 1081. 172 Ind. 227. 

31 C.J. p 836 note 4. 

6. Mass.—Commonwealth v. Galvin, 
39 N.E.2d 666, 310 Mass. 733. 

7- Ind.—Wertheimer v. State, 169 N. 
B. 40, 201 Ind. 6T2, 68 A.L,R. 178— 
Carter v. State, 87 N.E. 1081, 172 
Ind. 227. 

8. Ill.—^People V. O'Connell, 168 N.E, 
371. 331 Ill. 601. 

9. Ark.—^Vaden v. State, 298 S.W. 
323, 174 Ark. 950. 

31 C.J. p 837 note 11. 

10. Minn.—State v. Taunt, 16 Minn. 
99. 

11. Arlt.—^Kelley v. State, 25 Ark. 
392. 

Tex.—Wilcox v. State, 34 S.W. 968, 
35 Tex.Cr. 681. 

12. Ind.—Stone v. State, 30 Ind. 115. 

13. Miss—Johnson v. Stat^ 191 So. 
127, 186 Miss. 405. 
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er or not necessary, which is descriptive of the identity of 
that which is essential to the charge, cannot be rejected 
as surplusage and must be proved. 

As a general rule, immaterial and unnecessary al¬ 
legations in an indictment, which might be omitted 
entirely without affecting the charge against the 
prisoner, may be considered as surplusage and dis- 
regarded,l4 especially where the particular allega¬ 
tion is pleaded under a videlicet.i^ In other words, 


generally it is sufficient if the substance of the of¬ 
fense charged is proved.^® However, where an al¬ 
legation is descriptive of the identity of that which 
is essential to the charge in the indictment, whether 
it be necessary or unnecessary or more or less par¬ 
ticular, such allegation cannot be rejected as sur¬ 
plusage and must be proved, even though it is 
pleaded under a videlicet,^* although it is stated that 


14. U.S.—Glover v. U. S., C.C.A.Ga,, 
125 P.2d 291, certiorari denied 6’2 
S.Ct. 1280, 316 XJ.S. 690, 86 L.Ed. 
1761—^Jones v. IT. S., C.C.A.I11., 72 
F.2d 873—Punk v. U. S., CC.A.N. 
O., 66 P.2d 70, certiorari irranted 
54 S.Ct. 91, 290 U.S 616, 78 L.Ed. 
538, reversed on other grounds 54 
S.Ct. 212, 290 U.S. 731, 78 L.Ed 
369, 93 A,L.R. 1136—Stine v. U. S., 
C.C.A.N.D, 32 F.2d 742—Van Dam 
V. U. S., CC.A.Ohio. 23 P.2d 235. 
Ala.—^Brown v. State, 7 So.2d 24, 30 
Ala.App 339, certiorari denied 7 
So.2d 28, 242 Ala. 485. 

Fla—Dillon v. State, 196 So. 696, 143 
Fla. 328. 

Ga.—Berrien v. State, 119 S.E. 300, 
156 Ga. 380, answers to certified 
Questions conformed to 120 S.E. 
644, 31 Ga»A.pp 1‘23—^Henley v. 

State, 2 S.E.2d 139, 59 Ga.App. 595. 
Ill.—^People V. Andrews, 158 N.B. 
462, 327 ni. 162. 

Ind.—Sammons v. State, 199 N.B. 
5>56, 210 Ind. 40—Foreman v. State, 
167 N.B. 125, 201 Ind. 224—Pacelli 

V. State, 166 NB. 649, 201 Ind. 455 
—Kirts V. State, 151 N.B. 132, 198 
Ind. 39, rehearing denied 152 N.B. 
1, 198 Ind. 39. 

Iowa.—State v. Healy, 251 N.W. 649, 
217 Iowa 1155. 

Ky.—^House v. Commonwealth, 145 S. 

W. 2d 834, 284 Ky. 632. 

Mass.—Commonwealth v. Martin, 23 
N.E.2d 876, 304 Mass. 320—Com¬ 
monwealth V. McMenimon, 4 N.B. 
2d 246, 295 Mass. 467—Common¬ 
wealth v. Jafifas, 188 N.B. 263, 284 
Mass. 417. 

Mont.—State v. Finley, 231 P. 390, 
7-2 Mont 42. 

N.M.—State v. Kimball, 290 P. 79'2, 
793, 35 N.M. 101, citing Corpus Ju¬ 
ris. 

Okh—Alexander v. State, 218 P. 543, 
24 Okl.Cr. 485. 

Tex.—McVicker v. State, 129 S.W.2d 
650, 137 Tex.Cr. 376—^Manos v. 

State, 115 S.W.r2d 655, 134 Tex.Cr. 
234—Commander v. State, 115 S.W. 
2d 654, 134 Tex.Cr.' 337—Smith v. 
State, 298 S.W. 286, 107 Tex.Cr. 

. 511. 

Va.—^Mitchell v. Commonwealth, 127 
S.B. 368, 141 Va. 541. 

31 C.J.,p 8‘37 note 18—6 C.J. p 773 
note" 85. 

“Every fact and circumstance laid 
in an Indictment which is not a nec¬ 
essary ingredient in the offense m4y 
be rejected as surplusage, and need 


not be proved at the trial.”—^People 
V. Swanson, 125 P.2d 637, 639, 109 
Colo. 371. 

AUegations not reguired to be proved 

(1) Allegation that child was 
abandoned in destitute condition, in 
prosecution for abandonment of 
child and leaving it dependent.— 
Mixon V. State, 131 S.B. 367, 34 Ga, 
App. 782. 

(2) In prosecution for selling cot¬ 
ton without consent of landlord and 
before payment of agreed rental to 
landlord and with Intent to defraud 
landlord, allegation that cotton sold 
by tenant was “upland short-staple 
cotton.”—Barbour v. State, 18 S.B.2d 
40. 66 Ga.App. 498. 

(3) In indictment for assault with 
Intent to rob, alleging that accused 
heat prosecutrix with dangerous 
weapon, allegation that accused de¬ 
manded money from prosecutrix.— 
James v. State, 24 S.E.2d 149, 6*8 Ga. 
App. 765. 

(4) In indictment charging seduc¬ 
tion, an allegation that prosecutrix 
at time of seduction was “not a mar¬ 
ried woman.”—^Peyton v. Common¬ 
wealth, 157 S.W.2d 106, 288 Ky. 601. 

(5) In charge of murder, allega¬ 
tion as to place of decedent's death. 
—State V. Majors, 44 'S.W.2d 163, 329 
Mo. 148. 

(6) Other allegations. 

N.M,—State v. Rogers, 247 P. 828, 31 
N.M. 486. 

Pa.—Commonwealth v. Fahey, 173 A. 

854, 113 Pa.Super. 598. 

•31 C.J. p 837 note 18 [a]. 

TTuder statute providing that no 
indictment shall be held insufficient, 
or the trial, judgment, or other pro¬ 
ceedings thereunder affected, by rea¬ 
son of surplusage, the text rule ob¬ 
tains.—State V. Wagmer, 210 N.W. 
901, ’202 Iowa 739—State v. Boomer, 
T2 N.W. '424, 103 Iowa 106. 

1& Cal,—^People v. Mclnemey, 158 
P. 128, 30 Cal.App. 283. 

D.C,—Sinclair v. District of Colum¬ 
bia, 20 App.D.C. 344. 

la. Ind.—^Foreman v. State, 167 N.B. 
125, 201 Ind.'224. 

Okl.—^Fowler v. •State, 214 P. 738, 
23 Okl.Or. 332. 

Tex.—Smith v. State, 298 S.W. *286, 
107 Tex.Cr. 611. 

Veu^ianoe as- to gist or substance of 
offense see infra § 261. 


17. U.S.—Kutler v. U. S., CC.A.Pa.. 

79 P.2d 440— U. S. V. Howard, C.C 
Mass., 26 Fed.CasNo.16,403, 3 

Sumn. 12, 15. 

Ala.—Brown v. State, 7 So. 2d 24, 30 
Ala.App. 339, certiorari denied 7 
So.2d 28, 242 Ala. 48i. 

Cal.—^People v. Deysher, 40 P.2d 259, 

•2 Cal.2d 141. 

Ga.—^Jackson v. State, 145 S.E. 902, 
39 Ga.App. 35. 

Iowa.—State v. Wagner, ^lO N.W. 
901, 202 Iowa 739. 

Mass.—Commonwealth v. Stone, 14 
N.B.2d 153, 300 Mass. 160. 

Mo.—State v. Stewart, 63 S.W.2d 210, 
228 Mo.App. 187—State v. Bowman, 
247 S.W. 143. 

N.M.—State v. Kimbell, 290 P. 792, 
35 N.M. 101. 

Okl.—Fowler v. State. 214 P. 738, 23 
OkL 332. 

Tex.—Wheatley v. State. 105 S.W.2d 
668, 132 Tex.Cr. 498—Jacobs v. 
State, 91 S.W.2d 348. 129 TexCr. 
617—Maples v. State, 63 S.W.Sd 
865, 124 Tex.Cr. 478—Smith v. 

State, 293 S.W. 286, 107 Tex.Cr. 
511. 

Va—^Mitchell v. Commonwealth, 127 
S.B. 388, 141 Va 541. 

31 C.J. p 837 note 15. 

“If the indictment sets out the of¬ 
fense as done In a particular way, 
the proof must show it so, or there 
will be a varianca And where there 

15 a necessary allegation which can¬ 
not be rejected, yet the pleader 
makes it unnecessarily minute in the 
way of description, the proof must 
satisfy the description as well as the 
main part, since the one is essen¬ 
tial to the identity of the other.”— 
Hightower v. State, 148 S.EL 300, 
39 GaApp. 674. 

*Vesoriptive avexment” deflnad 
A descriptive averment is one 
which -describes, defines, qualifies, or 
limits a matter material to be 
charged. 

N.H.—State v. Langley. 34 N.H. 529. 
Tex.—Warrington v. State, 1 Tex. 
App. 168. 

Avaxmeot held desoxipttve 
Word “Frisco” In indictment, 
charging accused with breaking into 
freight car marked “Frisco No. 
130476,” was not surplusage, but 
must be proved.—^Youngblood v. 
State, 150 S.1L 467, 40 Ga.App. 514. 

16 Mo.—State ScoviU, App., 1£ 
S.W.ad $3U 
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in the case of such averments the same strictness of 
proof is not required as in the proof of the material 
facts,^® except where they concern a record, a writ¬ 
ten agreement, or perhaps an express contract.^® If 
the entire averment of which the descriptive matter 
is a part is surplusage, the descriptive matter need 
not be proved.2i Whether a given unnecessary al¬ 
legation may be rejected as surplusage or must be 
proved as a descriptive averment is often difficult to 
determine,22 and efforts to formulate a test for such 
determination have not as a rule succeeded in obvi¬ 
ating the difficulty.23 Some jurisdictions hold that 
the common-law rule as to descriptive averments is 
no longer in force, and that such averments are ma¬ 
terial only when they involve the merits of the 
case.24 

I 251. - Sufficiency of Proof of Part of 

Charge 

In order to warrant a conviction it is not essential 
to prove every averment In the indictment; generally 
It is sufficient to prove as much as shows that accused 
has committed a substantive crime specified in the in¬ 
dictment. 

It is not essential to prove every averment in the 
indictment in order to warrant conviction.25 It is 
in general sufficient to prove as much of the in¬ 


dictment as show’s that accused has committed a 
substantive crime therein specified.^® So, where 
the offense charged involves the wrongful taking of 
property, it is not necessary to prove the taking of 
all the property alleged in the indictment,^? and, 
w’here a crime is charged to have been committed 
by various means, proof of any one of such means 
is sufficient's If the indictment is dravrn under a 
statute which makes several acts mentioned in the 
alternative, or a single act done with either of sev¬ 
eral motives or intents punishable, it is sufficient if 
the proof establishes one of such acts or intents, al¬ 
though several are charged conjunctively in the in- 
dictment.29 Where the indictment contains more 
than one count, it is sufficient if the evidence estab¬ 
lishes either count.20 When two distinct offenses 
are properly joined in the same indictment, in ac¬ 
cordance with the rules discussed supra § 183, it is 
sufficient to support a conviction that either be es¬ 
tablished but it has been held that a verdict of 
guilty of murder in the first degree of two persons 
cannot be sustained as to either when not sustained 
as to one.22 

§ 252. -Matters in Aggravation 

Averments as to former convictions of accused must 


19. Mont—State v. Grimsley, 30 P. 
2d 85. 96 Mont. 827. 

31 CJ. p 837 note 16. 

20. Miss.—John v. State, *24 Miss. 
569. 

21. Vt—State V. Williams, 111 A. 
701, 94 Vt 42-3. 

“An unnecessary description of an 
unnecessary fact need not be 
proved.”—Barbour v. State, 18 S.E.2d 
40, 42, 66 Oa.App. 498. 

22. Va.—^Mitchell v. Commonwealth, 
127 S.B. 368, 141 Va. 541. 

23l Va.—^Mitchell v. Commonwealth, 
supra. 

2d. OkL—Ostendorf v. State, 128 P. 
143, -8 Okl.Cr. 360. 

25. U.S.—U. S. V. Smith, D.CLPa., 
222 F. 165. 

26. U.S.—Priscia v. U. S., aC.A. 
Fla., 63 F.2d 977, certiorari denied 
53 S.Ct 797, 289 U.S. 762, 77 L.BdL 
1503. 

D.C.—Egan v. U. S., 287 F. 958, 52 
App.D.C. 384. 

Fla.—^Broxson v. State, 128 So. 628, 
99 Fla. 1187. 

ni. —^People y. Minner, 246 IlLApp. 
. 376u 

Mass.—rCommonwealth v. Martin, 23 
N.E.2d 876, 804 Mass. 320. 

31 O.J. p 8381 note 25. 

Proofs of ownership of part of proi>- 
I bl*ty alleged"see Inffa $ *267. 

ohjocts 

Where objects of a are 


separate, it Is not a good objection 
that Indictment for conspiracy 
charges more than was or could be 
proved If what is well alleged and 
proved constitutes an offense.—^Mor¬ 
rison V. U. S., C.C.A.La., 71 F.2d ‘358, 
certiorari denied 55 S.Ct 104, 293 U. 
S. 589, 79 L,.Ed. 684—Anstess v. U. 
S., CaA.Ind„ 22 P.2d 694. 

Conspiracy with several persons 
Allegation in indictment that ac- 
I cused conspired with all of alleged 
burglars did not require proof of 
conspiracy with more than one.— 
Willdrson v. State. 296 S.W. 558, 107 
Tex.Cr. 247. 

27, Mass.—Commonwealth v. Ses¬ 
sions, 47 N.E. 1034, 169 Mass. 329. 
31 C.J. p 838 note 26. 

26. U.S.—Sondericker v. U. S., CC. 

A-Wis., 41 F.2d 144. 

Mass.—Commonwealth v. Brown, 14 
Gray 419. 

Philippine.—^U. S. v. Dorr, 2 Philip¬ 
pine 332. 

29. U.S.—^Troutman v. U. S., C.CA. 

Colo., 100 F.2d 628. 

Cal.—^People v. Stine, 298 P. 907, 
110 Cal.App. 156. 

D.C.—Carpenter v. District of Co¬ 
lumbia, 32 A.2d 251, 252, citing 
Oorpos yaxis. 

Fla.—^Martin v. State, 129 So. 112, 
100 Fla. 16—^Booker v. State, 111 
So. 476, 93 Fla. 211. 

Kan.—State v. Carr, 98 P.2d 393<, 
151 Kan. 36. 


Md.—^Reynolds v. State, 119 A. 457, 
141 Md. 637. 

Mass.—Commonwealth v. Bracy, 46 
N.B.2d 580, 813 Mass. 121—Com¬ 
monwealth V. Martin, 23 N.B.2d 
876, 304 Mass. 320. 

Miss.—^Turner v. State, 171 So. 21, 
177 Miss. 272. 

Mo.—^Miller v. Gerk, App., 27 S.W.2d 
444. 

N.M.—State v. Russell, 19 P.2d 742, 
37 N.M. 131—State v. McKinley. 
227 P. 757, 30 N.M. 64. 

Okl.—State v. Bunch, 214 P. 1093, 
23 Okl.Cr. 888. 

Pa.—Commonwealth v. Cook, 98 Pa- 
Super. 117. 

Tex.—Smith v. State, 75 S.W.2d 99, 
127 Tex.Cr. 59. 

81 C.J. p 838 note 28. 

However, in a case in which the 
sufficiency of an information was at 
issue, it was said that the cheurging 
of two methods in the conjunctive 
put the burden on the state of prov¬ 
ing both methods, hence the infor¬ 
mation was not duplicitous.—State 
V. Craft, Mo., 23 S.W.2d 183. 

30. U.S.—Lee v. U. S., C.C.A.Ga., 91 
F.2d 326, certiorari denied 58 S. 
Ct. 263, 302 US. 745. 82 L.Ed, 676. 
31 C.J. p 839 note 29. 

31- Pa-—Commonwealth v. Lehr, 2 
Pa.Co. 341. 18 Phila. 435. 

Tenn.—Cornell v. State, 7 Baxt. 620. 
32^ Tenn.—Kannoa v. State, 10 Xiea 
386. 
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be proved to sustain a Judgment imposing additional 
punishment by reason of such convictions. 

Averments as to former convictions of accused 
must be proved to sustain a judgment imposing ad¬ 
ditional punishment on account of such convic¬ 
tions,^3 but, if the indictment sufficiently charges or 
includes a charge of the offense as a first offense, 
the former convictions need not be proved in order 
to convict as for a first offense.^^ Where accused, 
by voluntary and unretracted admission in open 
court, confesses a prior conviction, properly aver¬ 
red, there is no necessity for the introduction of 
formal proof thereof.^s Where an indictment 
charges a prior conviction of murder for the pur¬ 
pose only of increased punishment, an allegation as 
to who was murdered being unnecessary, proof 
thereof is not required.^® As appears infra § 296, 
on an indictment charging the second or third of¬ 
fense there may be a conviction of a first offense. 

§ 253. Evidence Admissible under Pleadings 

a. In general 

b. Proof of other offenses 

c. Indictments in several counts 


a. In General 

Evidence is admissible only if the matter to which 
it relates Is sufficiently pleaded and if the evidence 
conforms to the allegations. 

Everything which is necessary to be proved must 
as a general rule be averred and, while evidence 
is admissible to establish any part of the charge,^* 
evidence as to matters which are not sufficiently 
pleaded cannot be submitted to the jury.^® To be 
admissible, the evidence must conform to the alle¬ 
gations.^® Although a count would be insufficient 
on arrest of judgment, evidence may nevertheless 
be given to support it^i Facts pleaded in an in¬ 
dictment according to their legal effect ma}" be 
proved by evidence that determines their legal char- 
acter.42 Where an indictment charges an offense 
in the general terms of the statute, followed by a 
detailed statement of the facts constituting the of¬ 
fense, the prosecution is limited to establishment of 
the facts so detailed.^® ^ 

Name or description of accused or others. Where 
an accused is charged in the indictment under an 
alias, and is arraigned under both names and en¬ 
ters a general plea of not guilty, it is competent for 
the government to prove that he assumed the other 


33- U S.—Dolan v. U. S., C.C.A.Ky., 

4 F.2d 251. 

Idaho.—State v. Holder, 290 P. 387, 
49 Idaho 514. 

Iowa.—State v. McGee, 221 N.W, 556, 
207 Iowa 334. 

Ky.—Spencer v. Commonwealth, 298 
S.W. 389, 221 Ky. 166 
Mo.—State v. York, 142 S,W.2d 91. 
Neb.—Osborne v. State, 211 N.W. 

179, 116 Neb. 65. 

31 C.J. p 839 note 34. 

AM distinct offense 
Where a statute makes a second 
offense a distinct offense for which 
an increased punishment is provid¬ 
ed, and where in order to establish 
such offense the prior conviction 
must be pleaded, an allegation of 
the prior conviction as an element of' 
the second offense must be proved.— 
Hefferman v. U. S., C.C.A.Pa., 60 P. 
2d 554, affirming, D.C., U. S. v. Hef¬ 
ferman, 35 F.2d 606. 

Conviction prior' to snhse^nent of¬ 
fense 

Under statute providing gradations 
in punishment for unlawful sale and 
possession of intoxicating liquors, 
where accused Is prosecuted as a 
third offender, proof must show that 
accused had been convicted of a first 
offense, that after conviction of first 
offense, he committed a second of¬ 
fense and was convicted for it as 
such, and that after successive of¬ 
fenses and convictions 4 b such man¬ 
ner he committed the third offense. 
—Millwood V. State, 1 So.2d 582, 190 
Miss. 750, affirmed 5 So.2d 619. 


BxeciLtloii of prior sentence 
Where an indictment charges a 
prior conviction in the language of 
the statute without alleging that ac¬ 
cused actually served time in a penal 
institution under such conviction, It 
is necessary and sufficient to prove 
such service on the trial.—^Ex parte 
Boatwright. 15 P.2d 755, 216 Cal. 677 
—^People V. Harvey, 29 P.2d 787. 137 
Cal.App. 22. 

34. Idaho.—State v. Holder, 290 P. 
387, 49 Idaho 514. 

Wash.—State v. Hunt, 224 P. 932. 
129 Wash. 290. 

35. Iowa.—State v. Erickson, 282 N. 
W. 728, 225 Iowa 1261. 

W.Va.—State v. Savage, 104 S.B. 163, 
86 W.Va. 665. 

33. Ky.—Fleming v. Commonwealth, 
194 S.W. 788, 175 Ky. 665. 

37. Ky.—Commonwealth v. Adams 

Express Co., 207 S.W. 486, 182 Ky. 
746. I 

SI C.J. p 839 note 39. 

38. Mo,—State v. Morse, 66 Mo.App. 
303. 

31 aJ. P 889 note 40. ' 

Disproving other theories 
The government is entitled not 
only to prove Its theory of the case, 
but to refute any other possible the¬ 
ory.—McMullen V. U. S., 96 F.2d 574, 
68 App.D.C. 302. 

39. U.S.—Murphy v. U. S., C.C.A.N. 
J., 16 F.2d 595, conforming to an¬ 


swer to certified question 47 S.Ct. 
218. 272 U.S 630. 71 L.Ed. 446. 

Ky.—^Hale v. Commonwealth, 108 S. 
W.2d 716, 269 Ky. 743, certiorari 
granted Hale v. Commonwealth 
of Kentucky, 58 S,Ct. 623, 303 U. 
S. 629, 82 LEd. 1089, reversed on 
other grounds 58 S.Ct. 763, 303 U. 
S. 613, 82 L.Ed. 1050—Neal v. Com¬ 
monwealth, 298 S.W. 704, 221 Ky. 
239. 

Me.—State v. Peterson, 4 A.2d 835, 
136 Me. 165. 

Mo.—State v. Miller, 300 S.W. 765, 
318 Mo. 581. 

Wash.—State v. Sandvig, 251 P. 887, 
141 Wash. 542. 

31 C.J. p 839 note 41. 

EmhezSleineiit under dhiagB of lar¬ 
ceny 

Under statutes declaring embezzle¬ 
ment to be larceny, it is held that 
evidence of embezzlement is ad¬ 
missible under a charge of larceny. 
—State V. Workman, 114 SR 276, 91 
W.Va. 771—31 C.J. p 867 note 35. 

40. Tex.—Fuller v. State, 48 S.W.2d 
303, 120 Tex.Cr. 66. 

W.Va.—State v. Brannon, 137 SJEl 
649, 103 W.Va. 427. 

41. U.S.—U. S. V. Crandell, CC.D. 
C., 25 F.Cas.No.14,885, 4 Cranch 0. 
C. 683. 

42. N.J.—State v. Gallagher, 85 A. 
207, 83 N.J.Law 321. 

43. N.M.—State v. Newman, 219 P. 
794, 29 N.M. 106. 



§ 253 


INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


name as alleged.^^ The change of accused’s name 
in the indictment in accordance with the suggestion 
of accused, pursuant to statutory requirement, dis¬ 
cussed supra § 241, does not deprive the state of the 
right to prove that the name suggested is not ac¬ 
cused’s true name.^5 Documentary evidence refer¬ 
ring to accused by his initials is admissible to sup¬ 
port an averment charging him by his name in 
full.^^ Where an indictment alleges that accused 
committed arson on a house belonging to a named 
person, evidence that he committed arson on the 
house of a person whose first name is somewhat 
different is admissible where it is shown that such 
person’s real name is as charged but that he is 
commonly known by the name shown in the proof.^^ 
Where it is necessary to prove agency, it is held 
that there must be a sufficient averment of the re¬ 
lation.^* It has also been held that, in an indict¬ 
ment for extortion, it was rightly charged that the 
extortion was from a particular person, although the 
money was paid by another as his agent.^® 

Conspiracy. To make evidence of a conspiracy 
admissible, conspiracy need not be alleged in the 
indictment.50 So it has been held that a joint 
charge of felony necessarily involves a conspiracy 
rendering proof thereof admissible without a for¬ 
mal allegation,^! and also that conspiracy between 
accused and others who are not indicted may be 


proved although not alleged.^* Of course, if con¬ 
spiracy is formally charged in the indictment, evi¬ 
dence thereof is admissible.55 

Time and limitations. Some cases have held that 
the offense may be laid within the statute of limi¬ 
tations and proved outside it, together with the ex- 
ception,54 or that, where the statute does not impose 
an absolute bar, the offense may be laid outside the 
period and it may be proved without averment that 
accused was within an exception.®^ It has, howev¬ 
er, also been held that, where the prescription ap¬ 
pears on the face of the indictment, evidence of 
facts suspending the prescription is inadmissible un¬ 
less such facts are alleged,5® and that, where the 
exception relieving the bar of limitations is not 
alleged in the indictment, it is to be presumed that 
the day on vrhich the offense is alleged to have 
been committed is immaterial, and any evidence that 
the offense was committed on such a day as that 
a prosecution therefor would be barred is inadmis¬ 
sible.®^ The flight of accused may be shown in or¬ 
der to establish that he is not entitled to the bene¬ 
fit of the statute of limitations, although such flight 
is not alleged.®* Where the offense charged is com¬ 
mitted by the doing of several acts at separate times, 
proof that some of such acts were done before 
the statutory period®® or before the date alleged 
in the indictment®® or after the date alleged in 


44. U.S.—Thompson v. TJ. S., Mass, 
144 F. 14, 75 aC.A. 172, 7 Ann.Cas. 
62. 

Where alias sot eharffed 

In murder prosecution, evidence 
that accused had under alias pur¬ 
chased automobile with same license 
plates as that used by murderer and 
had lived near scene of crime under 
another alias was not subject to ob¬ 
jection that information did not 
charge defendant under any alias.— 
State V. McKeever, 101 S.W.2d 22, 
339 Mo. 1066. 

45. Tex.—Chadwich v. State, 232 S. i 
W. 842, 89 Tex Cr. 531. 

46L Tex.—Simmons v. State, Cr., 40 
S.W. 968. 

31 C J. p 844 note 42. 

47. Tex.—Simms v. State, *24 S.W.2d 
39, 114 Tex.Cr. 51. 

48. Tex.—Beasley v. State, 47' S.W. 
991, 39 TexCr. 688. 

31 O.J. p 839 note 48. 

49. Mass.—Commonwealth v. Bag- 
ley, 7 Pick. 279. 

50. Cal.—People v. Keyes, - 284 P. 
1096, 103 Cal.App. 624, rehearing 
denied. Sup., 284 P. 1105. 

lovNu—*State v. Hucklns, 234 N.W. 
554, 212 Iowa 283—State v. Bitt¬ 
ner, 227 N.W. 601, 209 Iowa 109. 
•jjCo'.'-^State V. Meadows, 51 S.W.2d 
1033, 830 Mo. 1020. 


Okl.—Hutchman v. State, 66 P.2d 
99, 61 Okl.Cr. 117—Thomas v. 

State, 267 P. 1040, 40 Okl.Cr. 204. 
Statements of oo-oonspirators 
If conspiracy is proved at the trial, 
the declarations of one conspirator 
are admissible against the others, 
even though conspiracy Is not 
charged. 

Hich.—People v. Baxter, 222 N.W. 

149, 245 Mich. 229. 

Wls.—State V. Vincent, 231 N.W. 263, 
202 Wis. 47. 

51. U.S.—Remus v. U. S., C.C.A. 
Ohio, 291 F. 513, certiorari denied 
44 S.Ct. 180, 263 U.S. 717, 68 L. 
Bd. 522. 

Cal.—People v. Duran, 134 P.2d 305, 
57 CaLApp.2d 863. 

N.C.—State v, Triplett, 189 S.E. 123, 
211 N.C. 105, 

31 C.J. p 839 note 50. 

52. La.—State v. Walton, 155 So. 
756, 179 La. 1006. 

Okl.—^Dickson v. State, 224 P. 723, 
26 Okl.Cr. 403. 

31 C.J. p 839 note 51. 

53. U.S.—^Emmanuel v. U. S., C.C.A. 
Fla., 24 F.2d 905, certiorari denied 
49 S.Ct. 79, 278 U.S. 643, 73 L.Ed. 
557. 

54. Mo.—State v. English, 2 Mo. 182. 
31 C.J. p 839 note 52. 


55. Ark.—Oill v. State, 38 Ark. 524. 
31 C.J. p 839 note 53. 

56. La.—State v. Cheatham, 151 So. 
623, 178 La. 366. 

57. Ga.—^Hollingsworth v. State, 65 
S.E. 1077, 7 GfuApp. 16. 

68 . Neb.—^Emery v. State, 295 N.W. 

417, 138 Neb. 776. 

31 C.J. p 840 note 55. 

59. U.S.—Little V. U. S.. C.C.A.C 0 I 0 ., 
73 P.2d 861, 96 A.L.R 889—Grid- 
ley v. U. S., 0.aA.Mich.. 44 F.2d 
716. certiorari denied 51 S.Ct. 351, 
283 U.S. 827, 75 L.Ed. 1441. 

N.T.—^People v. Parkinson. 41 N.T.S. 
2d 331. 

ea U.S.—Merrill v. U. S., C.C.A.La.. 

40 F.2d 315. 

Conspiracy 

(1) Recital of indictment that con¬ 
spiracy existed between certain dates 
did not limit prosecution to events 
transpiring between those datea— 
Hood V. U. S., C.C.A.Okl., 23 F.2d 
472, cerUorart denied 48 S.Ct. 436, 
277 U.S. 688 , 72 L.Bd. 1002. 

(2) In prosecution for conspiracy 
to steal under' indictment alleging 
that conspiracy was formed “some¬ 
where in the vicinKy bf^ a stated 
date, evidence of acts before the 
date named was admissible.—Com- 
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the indictment®! is admissible, particularly where the 
indictment alleges that the dates on which such 
acts were committed are unknown to the grand 
jury.®^ Where time is not of the essence, proof 
that the offense occurred at any time within the 
time limited by the statute,®® although subsequent 
to the date charged in the indictment,®4 is ad¬ 
missible, provided the acts offered to be proved oc¬ 
curred prior to the commencement of the prosecu¬ 
tion ;®® but evidence of acts which spell out a com¬ 
plete offense and which occurred at so remote a 
time that a prosecution therefor was barred when 
the indictment was returned is inadmissible.®® 

Place. Under an averment that the offense was 
committed in the county, evidence is admissible of 
the particular place in the county where it was com¬ 
mitted.®^ Under modern statutes, where an offense 
is begun in one county and consummated in anoth¬ 
er, evidence of what was done in both counties is 
admissible.®® Thus, where an indictment charges a 
killing in one place, evidence of decedent’s death 
in another place is not inadmissible, where the in¬ 
dictment does not set forth the place of death.®® 
Where a descriptive averment in a complaint desig¬ 
nates a street by a name other than that given it 
by the municipal authorities, proof that it is known 
by the one name as well as by the other is compe¬ 
tent.'^® 

Destruction of writing. The rule requiring mat¬ 
ter of excuse to be alleged in case of failure to set 

monwealth v. McCarthy, 172 N.E. 

27, 272 Mass. 107. 

(3) Issues, proof, and variance in 
prosecutions for conspiracy general¬ 
ly see Conspiracy § 90. 

61. Md.—Cohen v. State, 195 A. 

532, 173 Md. 216, reargument denied 
196 A. 819, 173 Md. 216, certiorari 
denied Cohen v. State of Maryland, 

68 S.Ct 764. 303 U.S. 660, 82 L. 

Ed. 1119. 

62. U.S.—McFee v. U. S., C.C.A.Ida- 
ho, 53 P.2d 653, certiorari denied 
52 S.Ct. 395, 286 U.S. 546, 76 L.Ed. 

93$. 

63. Cal.—^People v. 

358, 69 CaLApp. 501. 

Idaho.—State v. Kogers. 283 P. 44, 

48 Idaho 567. 

Ind.—Robbins v. State, 172 N.E. 604, 

92 Ind.App. 166, transfer denied, 
see In re Petition to Transfer Ap¬ 
peals, 174 N.E. 812, 202 Ind. 365. 

Iowa.—^tate v. Belts, 279 N.W. 386, 

225 Iowa 155. 

Mo.—State v. Pigg, 278 S.W. 1030, 

312 Mo. 212. 

S.C.—State V. Atkins, 120 S.B. 487, 

. 126 S.C. 459. 

Tex.—Hinton ▼. State, 129 SvW.2d 


out a written instrument according to its tenor, dis¬ 
cussed supra § 144, is one of pleading, not of evi¬ 
dence, and does not prevent proof that an instru¬ 
ment has been destroyed, although described with 
particularity in the indictment."^! 

Matters alleged to he unknown. Under an indict¬ 
ment charging that accused conspired with per¬ 
sons unknown to the grand jury, evidence of acts 
in furtherance of the conspiracy by persons not 
named in the indictment is admissible."^® Where the 
prosecution in its answer on a motion for a bill of 
particulars states that it has no evidence of certain 
acts which would tend to show intent, it is not pre¬ 
cluded from introducing proof of intent by other 
acts."^® In a jurisdiction in which an allegation that 
certain matters are unknown to the grand jury 
must in some instances be supported by proof of the 
jury’s ignorance of such matters and of its dili¬ 
gence in attempting to ascertain them, as discussed 
supra § 249, it is, of course, not improper to admit 
evidence of the diligence used.^*^ 

Effect of bill of particulars. Although, as ap¬ 
pears supra § 156, the effect of a bill of particulars 
is to limit the scope of the prosecution’s proof, it 
does not necessarily render evidence of all matters 
not specified therein inadmissible.'^® The admis¬ 
sion of evidence of matters not referred to in a 
bill of particulars is not erroneous where the bill 
contains general statements which might be deemed 
to include such matters.*^® Evidence not at vari¬ 
ance with the pleadings should not be excluded be- 

67- Tex.—Rasor v. State, 121 S.W. 
512, 57 Tex.Cr. 10. 

66. Ky.—^Keitfa v. Commonwealth, 
243 S.W. 293, 195 Ky. 635. 

69- La.—State v. Champagne, 106 
So. 670, 160 La. 47. 

70. Tex.—Rhodes v. State, 116 S.W. 
2d 395, 134 Tex.Cr. 553. 

71. N.J.—State V. Potts, 9 N.J.Law 
26, 17 Am.D. 449. 

73. U.S.-rPord v. U. S.. C.C.A.Cal., 
10 F.2d 339, certiorari granted 46 
S.Ct. 475, 271 U.S. 652, 70 L.Ed. 
T133, affirmed 47 S.Ct. 531, 273 U. 
S. 593, 71 L.Ed. 798. 

73. La.—State v. Lauvet, 114 So. 
151, 164 La. 543. 

74. Tex.—Walters v. State, 277 S. 
W. 653, 102 Tex.Cr, 243. 

75. Mass.—Commonwealth v. Cor¬ 
coran, 148 N.E 123, 252 Mass. 465. 

76. Idaho.--State v. Clark, 278 P. 
776, 47 Idalio 750. 

Mont—State v. Kurth, 72 P.2d 687, 
105 Mont. 260. 

Part of spodfled txaxLsactioiL 

In prosecution against president 
for embezzlement from bank by 


Curry, 231 P. 


670, 137 Tex.Cr. 362—Glass v. 

State. 272 S.W. 180, 100 Tex.Cr. 604 
—Sipanek v. State, 272 S.W. 141, 
100 Tex.Cr. 489—Matthews v. 
State. 2B6 S.W. 150, 98 Tex.Cr. 404. 
W.Va.—State v. Bennett, 117 S.B. 
371, 93 W.Va. 548. 

As not constituting variance see in¬ 
fra § 267. . 

Accused has an edual right to de¬ 
part from the exact time and date 
charged by the information or in¬ 
dictment or the testimony offered in 
support thereof.—Tesca v. State, 140 
N.B. 629, 108 Ohio St. 287. 

64. Fla,—^Hunter v. State, 96 So. 
116, 85 Fla. 91. 

31 C.J p 843 note 10, 

65. Fla.—^Hunter v. State, supra. 
Ind.—Wolf V. State, 166 N.B. 883, 

89 Ind.App. 463. 

Okl.—Douglas V, State, 291 P. 988, 
48 OkLCr. 875—ieffrles v. State, 
267 P, 333, 37 Okl.Cr. 110. 

Tex.—^Moore v, Stat^* 296 S.W. 569, 
107 Tex.Cr. 322. 

31 C.J. P 840 note 65, p 843 note 11. 

66. Ill.—^People V. Lee, 190 N.B. 264, 
356 JXl 294. 
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cause not referred to in a requested bill of particu¬ 
lars, where the bill furnished all the particulars 
asked In general, any evidence otherwise 

competent tending to establish the transaction set 
forth in the bill of particulars is admissible."® 

b. Proof of Other Offenses 

Evidence of offenses other than the one charged in 
the indictment is admissible only if It comes within a 
recognized exception to the general rule excluding evi¬ 
dence of former offenses, or where the former conviction 
is pleaded in the indictment as a basis for additional 
punishment. 

If it falls within a recognized exception to the 
general rule excluding evidence of former offenses, 
as discussed in Criminal Law §§ 682-691, evidence 
of offenses other than the one charged in the in¬ 
dictment may be admitted.^® Thus, when the ac¬ 
cusation charges the offense generally, the prosecu¬ 
tion need not rest its case on proof of a single trans¬ 
action, but may prove any number of the transac¬ 
tions of the character charged within the terms 
of the accusationbut ordinarily, where only one 
transaction is alleged, whether in separate or in al¬ 
ternative counts, accused cannot be put on trial as 
to a transaction not charged, but the prosecution 
should be confined to proof of one transaction, al¬ 
though evidence presenting it in different phases 
is allowable.®^ Under the general rule excluding 
evidence of other offenses not charged, where place 


is a general element in an offense, the proof must 
be confined to the place alleged,®^ and accused can¬ 
not be convicted of like offenses committed in coun¬ 
ties other than the one alleged.®® As stated supra 
subdivision a of this section, evidence as to the time 
of the offense may be admissible, although not in 
conformity with the date alleged; but the state will 
not be permitted to prove two offenses, one on the 
date charged in the indictment and one on another 
date.®^ 

Proof of prior conviction. Where the informa¬ 
tion does not properly allege previous conviction so 
as to obtain the additional punishment authorized 
by statute, the admission of the records of prior 
convictions is error,®5 but an error in stating the 
time of the conviction will not preclude proof of 
the true time;®® and, where the former conviction 
is otherwise sufficiently set forth, mere failure to 
allege the docket number of the cause in which such 
conviction was had,®^ or an erroneous allegation as 
to the punishment imposed, where the punishment 
alleged would have been within the statute govern¬ 
ing the offense,®® does not bar proof of the for¬ 
mer conviction. Where the indictment contains an 
allegation of a former conviction in a case where 
no additional penalty could be imposed on account 
of such conviction, evidence is not permissible to 
support the allegation.®® 


means of notes, evidence concerning! 
note not included in bill of particu¬ 
lars wliich was substituted in as-| 
sets of bank for note which was 
specified was held admissible as be¬ 
ing part of the specified transaction. 
—People V. Binga, 195 N.BL 437, 360 
Ill. 18. 

▲mbigiioiiji stateineii,t 

Where a bill of particulars speci¬ 
fied that an event had occurred ‘*be- 
tween 6 o'clock m. and 6 o'clock m. 
of September 1, 1925," evidence that 
It had occurred at 7:30 P.M. was 
not a variance and was properly 
admitted.—State v. Tucker, 108 So. 
419, 161 La. 214. 

77. La.—State v. Robertson, 103 So. 

821, 158 La. 300. 

Dooumeats 

In murder prosecution against in¬ 
mate of boys' industrial school for 
killing school employee in charge of 
tailor shop where inmate was em¬ 
ployed, the admission of document 
signed by Inmate that he obtained 
iron bar from tool bin in back of 
tailor shop to hit the employee was 
not error because in bill of partic- 
uhti^ famished by prosecuting at¬ 
torney such statement or confession 
was not'^rMted where inmate did 
net '^eomply with statute governing 
production or Inspection of written 


documents.—State v. Lee, Ohio App., 
34 N.E.2d 985. 

78. Ill.—People V. Depew, 86 N.E. 
1090, 237 IlL 574. 

Mont,—State v, Kurth, 72 P.2d 687, 
105 Mont. 260. 

79- Ga,—^New v. State, 22 S.B.2d 
192, 68 Ga.App. 86. 

80. Ga.—White v. State, 71 S.E. 879, 
9 Ga.App. 558. 

Tex.—Goforth v. State, 269 S.W. 98, 
99 Tex,Cr. 211—^Kitchen v. State, 
267 S.W. 497, 98 Tex.Cr. 632. 

8L Ala.—^Ex parte State, 73 So. 35, 
197 Ala. 419, denying certiorari 
72 So. 691, 15 Ala.App. 118. 
Chazgisig several offenses In altezna- 
tlve 

Where accusation contains but sin¬ 
gle count wherein several offenses 
are charged in alternative, there 
may be proof showing violation of 
any or all offenses.—^Boggs v. State, 
133 So. 919, 24 Ala.App, 258. 

88. Me.—State v. Lashus, 67 Me. 
564. 

TTaneoessary allegation 

Where a i)articular place is un¬ 
necessarily alleged, evidence of the 
commission of a nuisance at a dif¬ 
ferent place is proof of an ind^ 
pendent crime and is not admissible. 
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—Miller v. State, 123 P.2d 699, 74 
OkLCr. 111. 

83. Tex.—Manning v. State, 65 S.W. 
920, 43 Tex.Cr, 302, 96 Am.S.R. 
873. 

84. Tex.—^Fisher v. State, 33 Tex. 
792. 

31 O.J. p 840 note 64. 

85. Mo.—State v. Spinks, 125 S.W. 
2d 60, 344 Mo. 105. 

Tex.—Collins v. State, 171 S.W. 729,. 
75 Tex.Cr. 534. 

Offense not alleged to be the same 

Where indictment for possessing 
intoxicating liquors and previous 
conviction of unlawful sale did not 
allege commission of former offense 
after Bash-Gullion Act became op¬ 
erative, court erred in admitting evi¬ 
dence and submitting question of 
such prior conviction.—^Blanton v. 
Commonwecath, 276 S.W. 533, 210 Ey. 
571. 

88. W.Va.—State v. Petlock, 169 S. 

B. 480, 113 W.Va. 645. 

31 C.J. p 840 note 67. 

87. Tex.—Sasser v. State, 98 S.W. 
2d 211, 181 Tex.Cr. 347. 

88. W.Va.—State v. Bierce, 169 S.E. 
478, 113 W.Va. 649. 

89. Va.—Wright v. Commonwealth, 
^ 65 S.E. 19, 109 Va. 847. 
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c. Indictmeiits in Several Gounts 

Where several offenses are properly Joined In sep¬ 
arate counts of the same indictment, evidence of all the 
offenses so charged may be introduced, and evidence 
admissible under one count may be introduced even 
though it Is inadmissible under the others. Evidence 
may not be introduced solely in support of an abandoned 
count. 

' Where several offenses are properly joined in 
the same indictment in separate counts, evidence of 
all of the offenses so charged may be introduced.^® 
Evidence properly admissible under one count of an 
indictment may be introduced, although inadmissi¬ 
ble under the other counts.®! After the prosecu¬ 
tion has rested and has been required to elect on 
which offense it will rely, it is not error to admit 
farther evidence as to such offense with reference 
to which evidence has already been received 
but, where the state has elected to proceed on a 
portion of the counts only, evidence which is ad¬ 
missible only under counts which have been aban¬ 
doned cailnot be received.®® Provided it has not 


been removed from the issues by election, evidence 
in support of any one count of an indictment is 
admissible.®^ 

§ 254. Variance between Allegations and 
Proof 

The allegations and the proof must correspond, and if 
in some matter essential to the charge there is a dis¬ 
crepancy between the averments and the proof, there is 
a variance. If the variance is material, as where it mis¬ 
leads accused in making his defense or exposes him to 
the danger of being again put In Jeopardy for the same 
offense, the variance Is fatal to a conviction. 

It is a rule of universal recognition that the al¬ 
legations and the proof must correspond ;®5 and if 
in some matter essential to the charge there is a 
discrepancy between the averments of the indict¬ 
ment and the proof, there is a variance.®® If the 
discrepancy is with respect to a matter which is 
immaterial, it is not a variance in the sense that 
it bars a conviction ;®7 and while it has been held 
that a variance with respect to a material matter is 


so. Wyo*—State v. Sorenson, 241 
P. 705, 34 Wyo. 90, rehearing- de¬ 
nied 241 P. 607, 34 Wyo. 90. 

31 C.J. p 840 note 68. 

Affcor complete evidence of one 
•offense has been introduced, it may 
be supplemented by further evidence 
to make it complete as to the oth¬ 
er offense.—^Haggerty v. TJ. S., C.C.A. 
Minn., 52 F.2d 11, certiorari denied 
52 S.Ct. 203, 284 U.S. 685, 76 L.Ed. 
678. 

91. N.J.—State v. Riccio, 100 A. 187, 
90 N.J.Law 25. 

Tex.—^Vincent v. State, Cr., 65 S. 
W. 819. 

Hatter pleaded by reference 

Evidence of matter alleged in one 
count of an indictment by reference 
to a previous count is admissible, 
even though the previous count is 
defective or has been rejected.— 
Bell V. U. S., C.C.A.Tex., 100 F.2d 
474. 

92. Kan.—State v. Brechbill, App., 
62 P. 251. 

93. Mo.—State v. Brotser, 160 S.W. 
1078, 245 Mo. 499. 

Pa.—Quinn v. Commonwealth, 11 A. 
531, 7 Pa.Cas. 417. 

94. Tex.—Panyon v. State, 275 S.W. 
1076, 101 Tex.Cr. 627. 

96. U.S.—Berger v. V. S., N.T., 55 
S.Ct 629, 295 U.S. 78, 79 LuEd. 1314, 
reversing, C.C.A., U. S. v. Berger, 
73 P.2d 278, certiorari granted 
Berger v. U. S., 66 S.Ct. 346,-293 

U. S. 562, 79 LuEd. 655—^Andrews 

V. U. S., C.C.A.W.Va., 108 F.2d 611 
—Myers v. U. S., aC.A.N,Y., 3 F. 
2d 379—U. S. V. Goodwin, D.C.W. 
Va., 49 F.Supp. 510. 

Ala.—Crump v. State, 4 So.2d 188, 
30 Ala.App. 241, certiorari denied 


4 So.2d 190, 241 Ala. 588—Milam 
V. State. 198 So. 860, 29 Ala.App. 
494, certiorari denied 198 So. 863, 
240 Ala. 314—Christian v. State, 
198 So. 366. 29 Ala.App. 497— 
Cooper V. State, 159 So. 370, 26 Ala. 
App. 326—^Hammett v. State, 146 
So. 884, 25 Ala.App. 371—Booker v. 
State, 132 So. 70, 24 Ala App. 179 
—Morrow v. State, 126 So. 887, 23 
Ala.App. 462—Preswood v. State, 
118 So. 768, 22 Ala.App. 628~May 
V. State, 114 So. 788, 22 Ala,App. 
278. 

Cal.—^People v. Fleming, 32 P.2d 593, 
220 Cal. 601. 

Pla.—Browning v. State, 133 So. 847, 
101 Fla. 1051. 

Mass.—Commonwealth v. Albert, 29 
N.E.2d 817, 307 Mass. 239. 

N.C.—State v. Jackson, 11 S.E.2d 149, 
218 N.C. 373, 131 ALi.R. 143. 

Or.—State v. Willson, 233 P. 269, 
113 Or. 450, 39 ALi.R. 84, denying! 
rehearing 230 P. 810, 113 Or. 460, 
39 AL.R. 84. 

Pa.—Commonwealth v. Aurick, 19 A. 
2d 920, 342 Pa. 282, reversing 16 
A.2d 429, 142 Pa.Super. 364—Com¬ 
monwealth V. Beckwith, 36 Pa. 
Dist. & Co. 687, 22 ;Brie Co. 64, 88 
Plttsb.Leg.J. 198. 

Tex.—Thompson v. State, 66 S.W.2d 
328, 126 Tex.Cr. 28—Fuller v. 

State, 48 S.W.2d 303, 120 Tex.Cr. 
66—^Hudson v. State, 40 S.W.2d 141, 
118 Tex.Cr. 284—^Martin v. State, 
38 S.W.2d 791, 118 Tex.Cr. 108— 
Chaves v. State, 275 S.W. 1006, 101 
Tex.Cr. 367—Bolden v. State, 270 
S.W. 866, 99 Tex.Cr. 498. 

Vt.—State V. Coomer, 163 A. 686, 106 
Vt 176, 94 AIi.R. 1038. 

96. U.S.—Fox V. U. S., C.aA.Wis., 

1 45 F.2d 364. 


Ala—Morrow v. State, 126 So. 887, 
23 Ala.App. 452. 

Cal.—^People v. Ames, App., 143 P.2d 
92, 95, quoting Corpus Juris— 

People v. Mizer, 99 P.2d 333, 336, 

37 CaLApp.2d 148, quoting Corpus 
Juris. 

Conn.—State v, Wadsworth, 36 Conn. 
55. 

Fla.—^Browning v. State, 133 So. 
847, 101 Fla. 1051. 

Ohio.—State v. Brozich, 141 N.E. 

491, 108 Ohio St. 559. 

Okl.—Brashears v. State, 259 P. 665, 

38 Okl.Cr. 175. 

31 C.J. p 840 note 72. 

Other deflnltioiui 

(1) “In its common form in crim¬ 
inal procedure it is a disagreement 
between the allegations of the in¬ 
dictment and the proof. This dis- 
agrreement must be in some matter 
which in point of law is essential 
to the charge."—Mathews v. U. S., 
C,C.ANeb., 15 P.2d 139, 142. 

(2) An essential difference be¬ 
tween the accusation and the proof. 
U.S.—U. S. V. Wills, C.C.APa.. 36 F. 

2d 855—^Mulligan v. U. S., Kan., 
120 P. 98, 66 C.C.A 50. 

Okl.—-XiOng V- State, Cr., 140 P.2d 
600—O'Neil v. State, Cr., 134 P. 
2d 1033—^Herren v. State, 115 P.2d 
258, 72 OkLCr. 254—Snider v. State, 
108 P.2d 652, 71 OkLCr. 98—Hodges 
V. State. 85 P.2d 443, 65 Okl.Cr. 277. 
modified on other grounds 92 P. 
2d 690. 66 Okl.Cr. 422—Tiger v. 
State. 16 P.2d 889, 54 Okl.Cr. 202 
—Woods v. State, 211 P. 519, 22 
Okl.Cr. 366. 

97. U.S.—Walker v. U. S., C.C.A. 

Wash., 116 F.2d 468. 

CaL—^People v. Ames, App., 148 P.2d 
92. 95, quoting Corpus Juris—Peo- 
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fatal and entitles accused to an acquittal,®^ this be¬ 
ing the rule at common law,^® under the modem 
practice, at least in some jurisdictions, the rule has 
been radically changed,^ the fatality of a variance 
depending not on whether it is in respect of a ma¬ 
terial matter, but on whether the variance itself is 
material or affects the substantial rights of ac¬ 


cused.2 The purpose of the rule as to variance is 
to avoid surprise^ and to protect accused trom an¬ 
other prosecution for the same offense and under 
the modern practice a variance is not material un¬ 
less it misleads accused in making his defense or 
may expose him to the danger of being again put 
in jeopardy for the same offense.® Also, a vari- 


ple V. Guerrero, 137 P.2d 21, 24, 
22 Cal.2d 183, citing Corpus Ja- 
ris, and prior opinion, App, 128 
P.2d 160—People v. Mizer, 99 P. 
2d 333, 336, 37 C:al.App.2d 148, 
quoting Corpus Jliris—People v. 
Harrington, 267 P. 942, 92 CaLApp. 
245. 

Ind.—Foreman v. State, 167 N.E. 125, 
201 Ind. 224. 

Iowa.—State v. Potter, 191 KW. 855, 
195 Iowa 163. 

X.C.—State V. Dula, 175 S.B 80, 
206 N.O 745. citing Corpus Juris. 
Okl.—Long V. State, Cr., 140 P.2d 
600. 

Or.—State v. Cook. 59 P.2d 249, 251. 

154 Or. 62, citing Corpus Juris. 

As to tumeoessary descriptive mat¬ 
ter 

Whether or not unnecessary de¬ 
scriptive allegations must be proved 
precisely as charged depends on 
whether any variance between alle¬ 
gations and proof is material.—^Mc- 
Calbster v. State, 26 N.E.2d 391, 
217 Ind. 65. 

Where aUegation is surplusage a 
variance therefrom is immaterial.— j 
State V. Kimbell, 290 P. 792, 35 N.M. 
101 . 

98. Ohio.—^State v. Brozwich, 141 N. 
R 491, 108 Ohio St. 559. 

Tex.—^Warrington v. State, 1 Tex. 
App. 168. 

31 C.J. p 840 note 73. 

99. Ohio.—State v. Brozich, 141 N.B. 
491, 108 Ohio St. 559. 

1. Ohio.—State v. Brozich, supra. 

2, U.S.—U. S. V. Libertl, C.C.A. 
Conn., 106 P.2d 134—U. S. v. 
Goodwin, D.C.W.Va., 49 F.Supp. 
510—U. S. V. Clawson, D.C.Wyo., 
13 F.Supp. 178. 

Ala.—Milam v. State, 198 So. 860, 
29 Ala.App. 494, certiorari denied 
198 So. 863, 240 Ala. 314—Ham¬ 
mett v. State, 146 So. 884, 25 Ala. 
App. 371—^Morrow v. State, 126 So. 
887, 23 Ala.App. 452—^Preswood v. 
State, 118 So. 768, 22 Ala.App. 628 
—May V. State, 114 So. 788, 22 
Ala.App. 278. 

CaL—^People v. Woodson, 54 P.2d 33, 
11 CaLApp.2d 604. 

Colo.—^Mukuri v. People, 19 P.2d 
1040, 92 Colo. 306. 

Iowa—S tate v. Potter, 191 N.W. 856, 
195 Iowa 163. 

Kyi—Fugate v. Commonwealth, 198 
S.W. 242, 177 Ky. 794. 

Ma—State v. Martin, 187 A. 710, i 
* 134 1i!Ea^448. I 


Minn.—State v. Ekberg, 227 N.W. 

497. 178 Minn. 437. 

Miss.—^Roney v. State, 120 So. 445, 

153 Miss. 290—Sanders v. State. 
105 So. 523, 141 Miss. 289. 

Mo.—State v. Stewart, 63 S.W.2d 
210, 228 Mo.App. 187. 

Neb.—Balis v. State, 291 X.W. 477, 
137 Neb. 835. 

Or.—State v. Cook. 59 P.2d 249, 154 
Or. 62—State v. Hibberd, 262 P. 
950, 123 Or. 490. 

Tex.—Thurmon v. State, 167 S.W.2d 
528. 145 Tex.Cr. 279. 

W.Va—State v. Nelson, S SE.2d 530, 
121 W.Va. 310—^State v. Johnson, 
164 S.E. 31, 111 WWa 653. 
Soundness of rule 

The rule that a material variance 
between the evidence and the allega¬ 
tions of the indictment will not sus¬ 
tain a conviction, although technical, 
is sound, because based on the con¬ 
stitutional guaranty that accused 
shall be informed of the nature and 
cause of the accusation against him. 
—Guilbeau v. G. S., C.C.ALia., 288 F. 
731. 

3. U.S.—Berger v. U. S., N.Y., 55 S. 
Ct. 629, 295 U.S. 78, 79 UBl. 1314, 
reversing, C.CA, U. S. v. Berger, 
73 F,2d 278, certiorari granted 
Berger v. U. S„ 55 SCt. 346, 293 

U.S. 552, 79 L.Ed. 655—^Andrews v. 
U. S., C.C.A.W.VA, 108 F.2d 511— 
Myers v. U. S., C.C.AN.Y.. 3 F.2d 
'379—S. v. Goodwin, D.C.W.VA, 
49 F.Supp. 510. 

Or.—State v. Cook, 59 P.2d 249, 261, 

154 Or. 62, citing Corpus Jails. 
Tex.—^Worsham v. State, 120 S.W. 

439, 66 TexCr. 253, 18 AnmCas. 
134. 

4. U.S.—Berger v. U. S., N.Y., 55 S. 
Ct. 629, 295 U.S. 78, 79 L.Ed. 1314, 
reversing, C.C.A, U. S. v. Berger, 
73 F.2d 278, certiorari granted 
Berger v. U. S., 55 S.Ct 346, 293 
U.a 552, 79 L.Ed. 655—Andrews v. 
U. S., C.C.AW.VA, 108 F.2d 511— 
U. S. V. Goodwin, D.C.W.Va, 49 F. 
Supp. 510. 

& U.S.—Berger v. U. S., N.Y., 55 S. 
Ct. 629, 296 U.S. 78, 79 L.Ed. 1314, 
reversing, C,C.A, U. S. v. Berger, 
73 F.2d 278, certiorari granted 
Berger v. U. S., 55 S.Ct. 346, 293 
U.S. 662, 79 LuBd. 655—U. S. v. 
Perlstein, C.C.AN.J., 126 F.2d 789, 
affirming, D.C., 39 F.Supp. 965, cer¬ 
tiorari denied Perlstein v. U. S., 
6'2 S.Ct. 1106, 316 U.S. 678, 86 L.Bd. 
1752—Reiner v. U. S., C.C.A.CaL. 
92 F.2d 82*3—Madden v. U. S., aC. 
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AMass., 80 P.2d 672, certiorari de¬ 
nied 56 SCt. 502, 297 U.S. 710, 80 
LEd. 997—U. S v. Remington, C. 
C.AN.Y.. 64 F.2d 386—Burke v. U. 
S., C.C.ACal, 58 F.2d 739—Smith 

V. U. S., C.C.A.Ark., 60 P.2d 46_ 

Meyers v. U. S., C.C.AMo., 49 F. 
2d 899, 900, citing Corpus Juris_ 

U. S. V. Wills, C.C.APA, 36 P.2d 
855—Kercheval v. U. S., C.C.A 
Tex., 36 F.2d 766, certiorari denied 
60 S.Ct. 351, 281 U.S. 746, 74 L.Ed. 
1157—^Mathews v. U. S., C.C.A 
Neb., 15 F.2d 139—Sotorlos Targa- 
kis V. U. S., C.C.A.F1A, 12 F.2d 498. 

Cal.—^People v. Guerrero, 137 P.2d 
21, 22 Cal.2d 183, prior opinion, 
App., 128 P.2d 160—People v. La¬ 
marr, 128 P.2d 345, '20 Cal.2d 705, 
prior opinion, App., 126 P.2d 678— 
People V. Fleming, 32 P.2d 593, 220 
Cal. 601—^People v. Silverman, 92 
P.2d 507, 33 Cal.App.2d 1—^People 

V. Woodson, 54 P.2d *33, 11 CaLApp. 

■2d 604—^People v. Jacobs, 6'2 P.2d 
945, 11 CaLApp 2d 1—^People v. 

Thom, 33 P.2d 6, 138 CaLApp. 714 
—^People v. Foster, 4 P.2d 173, 117 
Oal.App. 439—^People v. Harring¬ 
ton, 267 P. 942, 92 Cal.App. 245— 
People V. Allan, 252 P. 779, 80 CaL 
App. 709. 

DeL—Dean v. State, 125 A 478, 2 W. 

W. Harr. 469, affirming State v. 
Dean, 122 A 448, 2 W.W.Harr. 290. 

Ill.—People V. Moore, 14 N.B.2d 494, 
368 Ill. 455—People v. Sohnepp, 200 
N.B. 338, 362 Ill. 496—People v. 
Boneau, 168 N.E. 431, 327 Ill. 194. 
Ind.—^McCallister v. State, 26 N.E.2d 
391, 217 Ind. 65. 

Kan.—State v. Wahl, 236 P. 662, 118 
Kan. 771. 

Ky.—^Thomas v. Commonwealth, 82 

S.W.2d 460, 259 Ky. 786—Harr v. 
Commonwealth, 63 S.W.2d 575, *246 
Ky. 278—^Miller v. Commonwealth, 
27 S.W.2d 957, 234 Ky. 224. 

Me.—State v. Martin, 187 A 710, 184 
Me. 448. 

Ohio.—State v. Holt, 17 N.B.2d 947, 
59 Ohio App. 309. 

OkL—Long V. State, Or., 140 P.3d 
600—O'Neil v. State, Cr., 134 P.2d 
1033—^Herren v. State, 116 P.2d 
268, 72 OkLCr. *264—Snider v. 

State, 108 P.^d 552, 71 Okl.Cr. 98— 
Hodges V. State, 85 P.2d 443, 65 
Okl.Cr. 277, modified on other 
grounds 92 P.2d 590, 66 Okl.Cr. 
422—Davis V. State, 60 P.2d 413. 
59 OkLCr. 400—Tiger v. State, 16 
P.2d 889, 64 OkLCr. 202—McBrain 
V. State. 300 P. 321, ‘51 OkLCr. 136 
—^Brashears v. State, 269 P. 665, 
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ance will not be treated as material where the alle¬ 
gations and the proof substantially correspond.® 
To be material the variance must go to the extent 
of showing that the offense proved is not the of¬ 
fense charged.*^ The fact, however, that more is 
proved by the state than is necessary will not con¬ 
stitute a variance where the evidence does not prove 
another offense® or relates merely to matters of de¬ 
scription;® and where the evidence corresponds 
with one of several counts, there is no variance, al¬ 
though it does not correspond with other counts.^® 
However, the state should either be required to 
elect between the counts, or the case should be 
submitted on instructions authorizing a conviction 
on either count, but not on both.^i Where an in¬ 
dictment contains but a single count, charging a 
single offense, and the evidence in support of it 
shows the commission of two separate offenses, 
there is a fatal variance.^^ The averments of an 
indictment may be proved according to their legal 
effect.^® The doctrine of variance applies to evi¬ 
dence introduced to establish guilt, and not to evi¬ 
dence received after a plea of guilty 

Statutory provisions relating to the materiality of 
variance are considered in the section immediately 
following. 


§ 255. - Statutory Provisions 

In a number of Jurisdictions a statutory rule obtains 
that variance, at least with regard to matters of de¬ 
scription, is not ground for an acquittal unless material 
to the merits of the case or prejudicial to accused. 

In a number of jurisdictions, a statutory rule ob¬ 
tains that variance, at least with regard to matters 
of description is not ground for an acquittal un¬ 
less material to the merits of the case or prejudicial 
to accused,^® and under such a provision it has been 
held that the determination of whether a variance 
is material rests within the trial court’s discretion.^® 
Under such a statute, where descriptive matter is 
unnecessarily alleged so that it must be proved, a 
material variance between the allegation and proof 
is fatal,i7 while an immaterial variance as to such 
matter is not;i® but, as considered supra § 250, a 
failure of proof as to such matter, as distinguished 
from a variance, is always fatal. Such provisions 
have been held not to violate the constitutional 
rights of accused to be informed of the offense with 
which he is charged, where his right to a full and 
particular description of the manner in which the 
offense has been committed is preserved by a statute 
entitling him to a bill of particulars.^® 

Statutory provisions for curing variance are con¬ 
sidered infra § 336. 


38 OkLCr. 175—Cotton v. State, 210 
P. 7*39, 22 OkLCr. 232. 

Or.—State v. Cook, 59 P.2d 249, 154 
Or. 62. 

Tex.—Castro v. State, 60 S.W.2d '211, 
124 Tex.Cr. 13—^Henderson v. 
State, 260 S.W. 866, 97 Tex.Cr. 247. 

W.Va.—State v. Nelson, 6 S.E.2d 630, 
121 W.Va. 310. 

31 G.J. p 840 note 76. 

6. U.S.—Berger v. U. S., N.T., 55 S. 
CL 629, 295 U.S. 78, 79 L..Bd. 1314, 
reversing, C.C.A., U. S. v. Berger, 
73 F.2d *278, certiorari granted 
Berger v. U. S., 55 S.CL 346, 293 
U.S. 552, 79 L.Bd. 655—Martin v. 
U. S., C.C.A.C 0 I 0 ., 100 P.2d 490, cer¬ 
tiorari denied 59 S.CL 590, 306 U. 
S. 649, 83 Li.Ed. 1048, Troutman v. 
U. S., '59 S.Ct. 590, 306 U.S. 649, 
83 L.Bd. 1047, Young v. U. S., 59 
S.CL 590, 606 U.S. 649, 83 L.Ed. 
1048, Brown v. U. S., 59 S.Ct. 590, 
306 U.S. 649, 83 L.Bd. 1048, Her¬ 
ring V. U. S., 59 S.CL 691, 306 U.S. 
649, 83 L.Ed. 1048, Allbee v. U. S., 
59 S.Ct. 591, 306 U.S. 649, 83 X- 
Ed. 1048, Berns v. U. S., 59 S.CL 
591, 306 U.S. 649, 83 L.Ed. 104'8, 
and McMenus v. U. S., 59 S.Ct. 642, 
306 U.S. 661, 83 L.Ed. 1050—Mey¬ 
ers V. U. S, C.C.A.N.Y., 8 P.2d -379. 

Ky.—^Fugate v. Commonwealth, 198 
S.W. 240, 177 Ky. 794. 

Me.—State v. Martin, 187 A* 710, 134 
Me. 448. 


Or.—State v. German, 90 P.2d 185, 
162 Or. 166. 

Pa.—Commonwealth v. Becker, 60 A. 

2d 195, 151 Pa.Super. 169. 

Tex.—Gaunce v. State, 5 S.W.2d 154, 
109 Tex.Cr. 448—^Henderson v. 
State, 260 S.W. 868, 97 Tex.Cr. 247. 
Pozmer convletion. 

(1) Where an indictment alleges a 
former conviction and the proof sup¬ 
ports the allegation except that the 
number of the cause or indictment 
as proved differs from the number 
as alleged, the variajice is immateri¬ 
al. 

U.S.—McGill V, U. S., C.C.A.Tex., 10 
F;2d 972. 

Ill.—People V. Vinci, 17 N.E.2d 19, 
369 UL 563. 

(2) Where burglary information 
alleged that accused had been pre¬ 
viously convicted of both burglary 
and grand larceny and had served 
penitentiary term, and Journal entry 
of judgrment of prior conviction re¬ 
cited conviction for grand larceny 
only, there was no material variance, 
since the prior conviction for larce¬ 
ny alone was sufficient to justify the 
increased penalty as for a second 
offense.—White v. State, 54 P.2d '214, 
58 OkLCr. 401. 

7. Or.—State v. Cook, 59 P.2d 249, 
154 Or. 62. 

8. U.S.—Qoldberger v. U. S., C.C.A. 
Del., 4 F.2d 10. 
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9. Neb.—Clark v. State, 169 N.W. 
271, 102 Neb. 728. 

Tex.—^Dunham v. State, 9 Tex.App. 
330. 

ICL Ala.—^Bonner v. State, 12 So. 
408, 97 Ala. 47. 

11- Mo.—State v. Cannon, 134 S.W. 
513, 232 Mo. 205. 

12. Ala.—^Preswood v. State, 118 So. 
768, '22 Ala.App. 628. 

13. Md.—State v. Edwards, 92 A. 
1037, 124 Md. 592. 

14. N.C.—State v. Branner, 63 S.R 
169, 149 N.C. 559. 

15. Ky.—Heed v. Commonwealth, 

136 S.W.2d 867, 281 Ky. 189— 
Fugate V. Commonwealth, 198 S. 
W. 240, 177 Ky. 794. 

Mo.—State v. Bowman, 247 S.W. 143. 
Neb.—Balls v. State, 291 N.W. 477, 

137 Neb. 835. 

31 C.J. p 841 note 84. 

16. Mo.—State v. Arenz, 100 S.W.2d 
264, 340 Mo. 160—State v. Johnson, 
64 S.W.2d 655, 334 Mo. 10—State v. 
Pike, 24 S.W.2d 10'27, 324 Mo. SOL 

17. Mo.—State v. Stewart, 63 S.W. 
2d 210, 228 Mo.App. 187. 

la Mo.—State v. StewarL supra. 

19. Mass.—Commonwealth v. Wes¬ 
ton, 135 N.E. 465, 241 Mass. 18L 
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§ 256. -Place of Offense 

Where an indictment alleges the particular place 
where an act occurred, and such allegation is not de¬ 
scriptive of the offense and its proof is not required to 
establish venue, a variance which does not mislead the 
accused or expose him to double Jeopardy Is not ma¬ 
terial; but a variance from an allegation of place which 
misleads the accused or exposes him to double jeopardy 
is material and fatal. 

Where an indictment alleges the particular place 
where an act took place, and such allegation is not 
descriptive of the offense, and is not required to be 
proved as laid in order to show the court’s juris¬ 
diction because such jurisdiction is established by 
other evidence admissible under other allegations, a 
variance which does not mislead accused or expose 
him to double jeopardy is not material but where 
the variance between allegation and proof as to 
place is such as to have misled accused or is such 
as will leave him exposed to jeopardy for the same 


offense, the variance is material and fatal.^i So, 
where the criminality of an act depends on the 
place where it is committed, the allegation of place 
is material, and variance between the allegation and 
proof is fatal.-- It has been held that when place 
is alleged as a matter of local description, it must 
be pro^'ed as laid,-^ as where the prosecution is 
for the abatement of a nuisance ;24 but as to the 
last proposition there is also authority to the con- 
trary.2® Where the place is known both by the 
name alleged and by another name there is no vari- 
ance.2® Where the statement of place is unneces¬ 
sarily particular, the necessity of proving it as laid 
has been by different authorities both affirmed-" 
and denied.28 Even where the place alleged must 
be proved as laid, a slight difference or inaccuracy 
does not necessarily constitute a fatal variance 
and, of course, if there is no discrepancy between 
the allegation and proof, there is no variance.30’ 


20. U.S.—Mehan v. IT. S., C.C.A.MO.. 
112 P.2d 561—Philyaw v. U. S., O. 
<C.A.Kan., 2^ F.2d 225—Day v. U. 

S., C.C.A.Ark., 2S F.2d o86, 687, 
citing Gozpus Juxla, and certiorari 
denied 49 S.Ct 96, 278 U.S. 651, 
73 L.Ed. 562—^Heitman v. XT. S., 
C.C.A.Cal., 5 P.2d S87—McDonough 
V. U. S., CC.A.Cal.. 299 F. 30, mo¬ 
tion denied 1 P.2d 147, certiorari 
denied 45 S.Ct. 95, 266 U.S. 613, 
69 Ii.Ed. 468. 

CaL—People v. Thompson, 39 P.2d 
425, *3 Cal.App.2d 359. 

Fla.—Walks v. State, 167 So. 623. 
123 Fla. 700—Cannon v. State, 107 
So. 360, 91 Fla. 214. 

Ga.—Lester v. State, 118 S.R 674, 
155 Ga. 882. 

Ind.—McCallister v. State, 26 N.B,2d 
391, 217 Ind. 65. 

Me.—State v. Harvey, 140 A. 188, 
126 Me. 509. 

Mich.—People v. CouUard, 214 N.W, 
129, 239 Mich. 34. 

Pa»—Commonwealth v. Kwiatkowski, 
7 Sch.Reg. 256. 

Wash.—State v. Fairfield, 248 P. 810, 
140 Wash. 349. reheard 255 P. 661, 
143 Wash. 355. 

31 CJ. p 841 note 88. 

**There are certain crimes and of¬ 
fenses which are not local in-their 
nature. The particular place in 
which they are committed need not 
be alleged, or, if alleged, the indict¬ 
ment may he sustained although the 
evidence shows the offense was com¬ 
mitted in some other place in the 
same bounty.**—State v. Salazar, 77 
P.2d 833, 634, 42 N.M. 308. 

Place alleged under videlicet 
Where, in prosecution for con¬ 
spiracy to violate prohibition act, al¬ 
legations as to place where overt 
acts w^ere coimnltted were under i 
videlidt, variance in proof was held| 


immaterial.—Brady v. U. S., C.C.A. 
IlL, 41 P.2d 449. 

21. U.S.—U. S. V. Independent Meat 
& Poultry Market, D.C.N.J., 32 P. 
Supp. 317. 

22. Ga.—Johnson v. State, 58 S.K 
265, 1 Ga.App. 195. 

31 CJ. p 841 note 89. 

23. U.S.—Heitman v. U. S., C.C.A. 
CaL, 5 P,2d 887. 

K.M.—State v. Salazar, 77 P.2d 633, 
42 N.M. 808. 

N,Y.—^People v. Sandowsky, 260 N. 

T.S. 255, 145 Misc. 428. 

31 C.J. p 841 note 90. 

Burglary 

<1) It must appear that the hur- 
Iglary was committed in the county, 
as alleged.—^People v. Scott, 15 P. 
384, 74 Cal. 94—9 C.J. p 1061 note 
73. 

(2) A variance between the de* 
scrlption of a place stated in an in¬ 
dictment as a matter of local de¬ 
scription and the evidence is fatal 
where the indictment charges that 
accused at N, in the county of H, 
with force and arms did break and 
enter the dwelling house of one C 
“there situate,** and the indictment 
Is not sustained by proof that the 
house is situated in H in the same 
county.—State v. Kelley, 29 A 843, 
66 N.H. 577. 

24L U.S.—Heitman ▼. U. S., C.C.A 
CaL, 5 P.2d 887. 

31 C.J. p 841 note 94. 

25. Ind.—Johnson v. State, 41 N.BJ. 

550, 13 Ind.App. 299. 

31 CJ. p ■841 note 95. 

2a Wash.—State v. Carlson, 258 P. 
12, 144 Wanh. '311, citing Corpus 
Juris. 

31 C.J. p 841 note 96. 

27. U.S.—^Anderson v. U. S., C.CJL 
, Tex., 30 P.2d 485. 
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Tex.—^Vaught v. State, Cr., 171 S.W. 
2d 128—Smith v. State, 298 S.W. 
286, 107 Tex.Cr. 511, citing Corpus. 
Juris. 

31 C.J. p 841 note 97. 

2a Utah.—U. S. V. Kershaw, 19 P 
194, 5 Utah 618. 

29. U.S.—^Hefferman v. U. S., C.C.A 
Pa., 50 F.2d 554, affirming, D.C.,. 

U. S. V. Hefferman, 35 P.2d 605. 

yarlanoe held not material 

(1) In prosecution for aggravated’ 
assault, allegation that assault oc¬ 
curred in prosecuting witness* house 
and evidence showing it occurred in 
his yard was held not material van* 
ance, in view of verdict reducing of¬ 
fense to simple assault.—^McGaughey 

V. State, 64 S.W.2d 777, 125 Tex.Cr. 
69. 

(2) Where the building burglar¬ 
ized is otherwise identified, proof 
that it was situated over a mile 
from S, but within the county,, 
whereas it was alleged to have been 
situated at S, is not a fatal vari¬ 
ance.—^People V. Geiger, 48 P. 389,. 
116 CaL 440. 

30. IlL—^People v. Ackerlund, 181 N- 
E. 349, 348 IlL 601. 

Iowa.—State v. Tibbits, 222 N.W. 

423, 207 Iowa 1033. 

Tex.—Clements v. State, 147 S.W.2dl 
483, 141 Tex.Cr. 108. 

Proof held no variance 

(1) There was no variance be* 
tween proof of original beginning 
and terminal points of road where 
accused drove while intoxicated an£ 
allegation that road ran between, 
other intermediate points.—^Boyd v- 
State, 292 S.W. 1112, 106 Tex.Cr. 492. 

(2) Vanant space on same parcel 
of ground directly in rear of build¬ 
ing is presumed appurtenant thereto 
under indictment describing premia- 
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Jnder modern practice, where an offense is begun 
a one county and consummated in another, proof 
if the consummation of the offense in the second 
ounty is not a variance from the allegation that 
he crime was committed in the first county.-^ 
Vhere an offense committed partly in two counties 
s by statute indictable in either, evidence showing 
hat the offense was committed partly in the coun- 
y alleged as the place of the offense and partly in 
mother county is not a fatal variance.22 Under 
I statute providing that a crime committed within 
I stated distance from the boundary between two 
‘ounties may be prosecuted in either, proof that 
he crime was committed in the county adjoining 
hat in which it is alleged to have been committed, 
Dut within the statutory distance from the bound- 
iry, was not a variance.^^ 


§ 257, -Time of Offense 

a. In general 

b. Particular offenses 

In Gleneral 

Except where time Is of the essence of the ofTense^ 
the prosecution is not confined in its evidence to the 
precise date laid in the Indictment, but may prove that 
the offense was committed on some other day prior to 
the commencement of the prosecution and within the 
period of limitations, and such proof does not constitute 
a material variance. 

As a general rule, where time is not of the es¬ 
sence of the offense, the prosecution is not confined 
in its evidence to the precise date laid in the in¬ 
dictment, but may prove the offense to have been 
committed on any day prior to the finding of the 
indictment and within the period of limitations,3^ 


's by street number.—City of Seat- 
le V. Krugrar, 261 P. 384. 145 Wash. 
177. 

Where venne is laid in gr^eral 
iexms proof thereof as laid Is suffl- 
‘ient—Pry v. State, 182 N.E. 693, 
13 Ohio App. 134. 

U. Md.—Kelley v. State. *31 A2d 
614. 

12. Cal.—^People v. De Martini, 142 
P. 898, 26 CaLApp. 9. 

13. Or.—State v. Lehman, 279 P. 
283, 130 Or. 132. 

it U.S.—Winslett v. TJ. S.. C.C.A. 

. Ala., 124 F.2d 302—Weeks v, 

Zerbst, C.C.A.Kan., 86 P.2d 996— 
Capone v. Aderhold, C.C.A.Ga., 65 
P.2d 130, affirming, D.C., 2 F.Supp. 
280—^Nazzaro v. U. S., C.C.A.C 0 I 0 ., 
56 P.2d 1026—U. S. ex rel. Jackson 
V. Meyenng, C.O.A.I11., 54 P.2d 621, 
certiorari denied 52 S.Ct. 498, 286 

U. S. 642, 76 L.Ed. 1280—U. S. v. 
Wallace, D.C.Del., 35 P.2d 552—U. j 
S. V. One Buick Coach Automobile, 
D.C.Ind., 34 P.2d 318—Gerson v, U, 

S., C.C.A.Okl., 25 F.2d 49—Van Pam 

V. U. S., C.C.A.Ohio, 23 P.-2d 236— 
Pearlman v. U. S., C.C.A.Or., 20 F. 
3d 113, certiorari denied 48 S.Ct 
85, 275 U.S. 549, 72 L.Bd. 419—Ni- 
gro V. U. S., C.C.A.MO., 7 P.2d 563 
—Cornett v. U. S., C.C.AOkl.. 7 P. 
2d 531—Terry v. U. S., C.g.A.Cal., 
7 F.2d 28—Rossini v. U. S., C.C.A. 
Minn., 6 P.2d 350—^Peterson v. U. 

S., C.C.A.Wash., 4 F.2d 702, certio¬ 
rari denied 46 S.Ct 19, 269 U.S. 555, 
70 L.£id. 409—^Rupinski v. U. S., C 
C.A.Mich., 4 F.2d 17^ones v. U. 

S., aC.A.S.C., 296 F. 632—Goldberg 
V. U. S., C C.A.Mass., •295 P. 447. 

Ala.—Polmar v. State, 116 So. 110, 22 
Ala.App. 317, certiorari denied 116 
So. 112, 217 Ala. 410. 

Ajiaaka.—U. S. v. Pioneer Packing Co., 
9 Alaska 71. 

Ark.—Eason v. State, 182 S.W.2d 5, 
198 Ark. 885. 

Cat—^People v. Sanchez, 95 P.2d 169, 


35 CaLApp 2d 231—People v. Roeb- 
ling, 38 P.2d 929. 14 Cal.App.2d 586 
—People V. Fuhrman, 19 P.2d 821, 
130 CaLApp. 267—People v. Poster, 

4 P.2d 173, 117 Cal App. 439—Peo¬ 
ple V. Whltacre, 248 P. 924, 79 Cal. 
App. 27—People v. Branch, 246 P. 
811, 77 CaLApp. 384—People v. 

Jones, 244 P. 101, 76 CaLApp. 144— 
People V, Hamil, 238 P. 1075, 73 
CaLApp. 649. 

Colo.—^Efsiever v. Peiple, 96 P.2d 8, 
105 Colo. 88. 

Del.—^Monastakea v. State, 127 A. 

153, 2 W.W.Harr. 649. 

Fla.—^Horton v, Mayo, 15 So.2d 3'27— 
Skipper v. State, 153 So. 853, 114 
Fla. 312, appeal dismissed Skipper 
V. State of Florida, 55 S.Ct. 76, 293 

U. S. 517, 79 L.Ed. 631—Hunter v. 
State, 95 So. 116, 85 Fla. 91. 

Ga,—^Love v. State, App., 27 S.E.2d 
287—Grayson v. State, 148 S.E. 
309, '39 Ga.App, 673—Watkins v. 
State, 1S3 S.E. 302, 35 Ga.App. 381 
—Cook V. State, 127 S.E. 156, 33 
Ga.App. 571. 

Hawaii.—^Terntory v. Klmbrel, 81 
Hawaii 81. 

Ill.—People V. Claussen, 11 N.E. 2d 
959, 367 Ill. 430—People v. Angeli¬ 
ca, 193 N.K 606, 358 Ill. 621— 
People V. PoweU, 187 N.E. 419, 353 
Ill. 582—People v. Rockola, 178 N. 
E. 384, 346 IlL 27—^People v. Jones, 

176 N.E. 414, 343 IlL 291—People 

V. Dore, 171 N.E. 654, 339 IlL 415 
—People V. Olroyd, 166 N.E. 462, 
335 IlL 61—People v. Kircher, 164 
N.E. 160, 333 HI. •200—People v. 
Olive, 248 IlLApp. 220. 

Ind.—McCallister v. State, 26 N.E. 2d 
391, 217 Ind, 65^—Crlckmore v. 

State, 12 N.B.2d 266, 213 Ind. 586 
—^Daveros v. State, 186 ^.E. 443, 
204 Ind. 604—^Hickman v. State, 

177 K.B. 837, 203 Ind. 98—^Thomp¬ 
son V. State. 160 N.E. 293, 199 Ind. 
e97_Bond V. State, 158 N.E. 241, 
199 Ind. 484—^Robbins v. State, 172 
N.E. 504, 92 Ind.App. 155, transfer 
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denied In re Petition to Transfer 
Appeals, 174 N.E. S12, 202 Ind. 365. 
Iowa—State v. Beltz, 279 N.W. 386. 
225 Iowa 155—State v. Healy, 251 
N.W. 649, 217 Iowa 1155—State v. 
Ellington, 204 N.W. 307, 200 Iowa 
636—State v Paden. 202 N.W. 105, 
199 Iowa 383. 

Kan—State v. Harris, 95 P.2d 269, 
150 Kan. 536—State v. McCarthy, 
257 P. 925, 124 Kan. 20. 

Ky.—Peyton v. Commonwealth. 157 
SW.2d 106. 28S Ky. 601—Wolfe v. 
Commonwealth, 135 S.W 2d 896, 
281 Ky. 301—Baugh v. Common¬ 
wealth, 43 S.W.2d 671, 241 Ky. 195 
—^Miller V. Commonwealth, 30 S. 
W2d 484, 235 Ky. 182—Arn v 
Commonwealth, 9 S.W.2d 47, 225 
Ky. 444. 

La.—State v. Roshto, 125 So, 67, 169 
La. 251—State v. Thomason, 115 
So. 812, 166 La. 650—State v. Pen- 
ton, 102 So. 14, 157 La. 68. 

Me.—State v. Saba, 2T A2d 813— 
State V. Shannon. 3 A.2d 899, 136 
Me. 127, 120 A.LR. 1166—State v, 
McNair, 133 A. 912, 1'25 Me. 358. 
Md.—Hill V. State, 122 A. 251, 143 
Md. 358. 

Mass.—Commonwealth v. Glassman, 
147 NE. 833, 253 Mass. 65. 

Mich.—^People v. Cowles, 224 N.W. 
387. 246 Mich. 429—People v. 

Schultz. 213 N.W. 135, 238 Mich. 
16—^People V. Whitmore, 203 N.W. 
87, 230 Mich. 435. 

Miss.—Smith v. State, 110 So. 690,. 
144 Miss. 872—State v. Meyer, 101 
So. 349. 136 Mlsa 878—Quick v. 
State, 98 So. 108, 133 Miss. 634. 
Mo.—State v. Cook, 3 S.W.2d 865, 
818 Mo. 1233—State v. Campbell, 
App., 260 S.W. 542. 

Neb.—Sledge v. State, 6 N.W.2d 76, 
142 Neb. 354—Abbott v. State. 304 
N.W. 74. 113 Neb. 617. reheard 205 
N.W. 153, 113 Neb. 517. 

N.J.—State V. Tanetti, 127 A. 183,. 
101 N.J.Law 85, affirming 127 A. 
927, 2 N.J.Misc. 424—State v. Cala- 
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at least where no defense of alibi is interposed.®® 
The general rule is held to apply, although a stat¬ 
ute imposes a greater penalty for a second or oth¬ 
er subsequent offense.®® Notwithstanding authority 
to the contrary,it has been held that the general 
rule applies even where an alibi is urged as a de¬ 
fense,®® although, as has been pointed out, this does 
not mean that proof of an alibi is to be disregard¬ 
ed.®® Where the date on which an indictment 
charges an offense to have been committed is not 
within the statutory period, but the indictment ex¬ 


pressly alleges that the offense was committed with¬ 
in the period, the general rule applies.^® Proof 
that the offense was committed on a date subsequent 
to the date alleged in the indictment but within the 
statute of limitations and prior to the commence¬ 
ment of the prosecution is not a material vari¬ 
ance but a conviction cannot be sustained on 
proof that the offense was committed after the 
date of the verification of the information,^® or 
the filing of the complaint,^® or the filing, finding, 


brese, 1*24 A. 54, 99 X.J.Law 312, 
affirmed 126 A. 924, 100 N J.Law 
412—State v. Butler. 147 A. 496, 
7 N.J.M1SC. S68, reversed on other 
irrounds 150 A. 394, 107 X J.Law 
91. 

X.M.—State v. Bell. 290 P. 739, 35 X. 
M. 96—State v. Snyder, 227 P. 613, 
30 X.M. 40. 

X.Y.—^People ex rel. Archer v. 

Brophy, 43 N.Y.S.2d 311. 

N.C.—State v. Baxley, 25 S.E 2d 621, 
223 X.C 210—State v. Trippe, *24 
S.E.2d 340, 222 N.C. 600. 

Okl.—George Little Star v. State, 29 
P.2d 995, 55 Okl.CJr. 294—Chambers 
V. State, 12 P.2d 257. 58 Okl.Cr. 
357—Vincent v. State, 1 P.-Sd 808, 
51 OklCr. 320—^Lewls v. State, 263 
P. 473, 39 Okl.Cr. 119, modified on 
other grounds 369 P. 328, 40 Okl. 
Cr. 365—Hewett v. State, 252 P. 
1109, 36 Okl.Gr. 157—^Ealum v. 

State, 239 P. 933, 32 OkLCr. 197 
—Dodson V. State, 235 P. 268, 30 
Okl.Cr. 135. 

Or.—State v. Poole, 90 P.2d 472, 161 
Or. 481. 

Pa—Commonwealth v. Haimbach, 30 
A.2d 653, 151 Pa Super. 581—Com¬ 
monwealth V. NeflC, •S? A. 2d 737, 
149 Pa.Super. 513—Commonwealth 

V. Syren, 27 A.2d 504, 150 Pa.Su- 

per. 32—Commonwealth v. Levy, 
23 A.2d 97, 146 Pa.Super. 564— 
Commonwealth v. Polin, 12 A,2d 
798, 140 Pa.Super. 18—Common¬ 

wealth V. Bridges, 82 Pa.Super. 92 
—Commonwealth v. Burkholder, 45 
Dauph.Co. 36—Commonwealth v. 
Balutis, 5 Sch.Reg. 62. 

S.C.—State V. Wells, 161 S.R 177, 
162 S C. 509—State v. Peak, 133 S. 
R 31, 134 S.C. 329. 

Tenn.—Green v. State, 143 S.W.2d 
713, 176 Tenn. 449. 

Tex.—^Womack v. State, Cr., 170 S. 

W. 2d 478—Hinton v. State, 129 S. 
W.2d 670. 137 Tex.Cr. 352—Benson 

V. State, 79 S.W.2d 122, 128 Tex. 
•Cr. 72—^ACoon v. State, 69 S.W.2d 
70, 125 Tex.Cr. 670—Smith v. State, 
65 S.W.2d 309, 124 Tex.Cr. OSS- 
Young V. State, 57 S.W.2d 171, 123 
Tex-Cr. 106—Fulton v. State, 34 S. 

W. 2d 281. 116 Tex.Cr. 73—Sanford 

V. State, 27 S.W.2d 200, 115 Tex.Cr. 
456—Fisher v. State, 24 S.W.2d 
1101, 114 Tex.Cr. 102—Venn v. 


State. 21 S.W.2d 727. 113 Tex.Cr. 
642—Crips V. State. 20 S.W.2d 200. 
113 Tex.Cr. 263—Yett v. State, 7 
S.W.2d 94, 110 Tex.Cr. 23—Maddox 

V. State, 299 SW. 246, lOS Tex.Cr. 
90—Jordan v. State. 294 S.W. 215, 
106 Tex.Cr. 661—Johnson v. State, 
289 S.W. 1008, 105 Tex.Cr. 501— 
Davis V. State, 287 S.W. 1100, 105 
Tex.Cr. 348—Klein v. State, 283 S. 

W. 791, 104 Tex.Cr. 189—Cloninger 
V. State, 274 S.W. 596, 101 Tex.Cr. 
1—Mathis V. State, 260 S.W. 603, 
97 Tex.Cr. 222—Guynes v. State, 
260 S.W. 193, 96 Tex-Cr. 650— 
Hunter v. State, 254 S.W. 993, 95 
Tex.Cr. 394. 

Utah.—State v. Jameson, 134 P.2d 
173—State v. Rosenberg, 36 P.2d 
1004, 84 Utah 402—State v. Diste- 
fano, 262 P. 113, 70 Utah ’586. 
Wash.—State v. Odell, 62 P.2d 711, 
188 Wash. 310—State v. Bowen, 
253 P. 793, 142 Wash. 488. 

Wis.—^Hawkins v. State, 238 N.W. 
511, 206 Wia 620—Palotta v. State, 
199 N.W. 72, 184 Wis. 290. 

Wyo.—State v. Slane, 41 P.2d 269, 
48 Wyo. 1—State v. Spiegel, 270 
P. 1064, 39 Wyo. 309. 64 A.L.R. 289. 
31 C.J. p 841 note 4. 

Continuance on ground of surprise' 
see Criminal Law § 498. 

I relony or misdemeanor 
I (1) The rule is sometimes applied 
apparently by reason of the fact 
that the ofEense charged is a felony. 
—Stapleton v. Commonwealth, 124 
S.R 237, 140 Va. 476. 

<2) In other cases it has apparent¬ 
ly been applied because the offense 
charged was a misdemeanor. 

Qa.—Green v. State, 64 S.R 1121, 
6 Ga.App. 324. 

Md.—Cohen v. State, 195 A. 632, 173 
Md. 216, reargument denied 196 A. 
819, 173 Md. 216, certiorari denied 
Cohen v. State of Maryland, 68 
S.Ct 764, 803 U.S. 660, 82 L.EcL 
1119. 

(3) Thus, it has been held that in 
an accusation for assault and .bat¬ 
tery, a misdemeanor, any assault and 
battery committed on the person al¬ 
leged to have been assaulted in the 
county alleged, may be proved at 
any time within two years prior to 
the filing of the accusation.—^Daniel 


V. State, 2 S.R2d 519, 59 Ga.App 
884. 

imder statute providing that no In¬ 
dictment or information shall be 
deemed invalid for omitting to state 
the time at which the offense was 
committed in any case where time 
is not of the essence of the offense, 
or for stating the time imperfectly, 
the text rule applies—State v. Sum¬ 
mers, 6 S.W.2d 883, 320 Mo. 189. 

35. Wash.—State v. Severns, 125 P. 
2d 669, 13 Wash.2d 542—State v. 
Thomas, 113 P.2d 73, 8 Wash.2d 
673. 

36. S.C.—State V. Kelly, 71 S.R 987, 
89 S.C. 303. 

37. La.—State v. Roshto, 125 So. 
67, 169 tA. 251. 

Wash.—State v. Severns, 126 P.2d 
659, 13 Wash.2d 542. 

38. Ark.—^Bason v. State, 132 S.W. 
2d 5, 198 Ark. 885. 

Ill.—^People V. Kircher, 164 N.E. 150, 
333 Ill. 200. 

OkL—Balum v. State, 239 P. 933, 32 
Okl.Cr. 197. 

Or.—State v. Goddard, 133 P. 90, 
138 P. 243, 69 Or. 73. AnmCas. 
1916A 146. 

39. Utah.—People v. Wright, 39 P. 
477. 11 Utah 41. 

31 C.J. p 842 note 9. 

40. Ky.—Paul V. Commonwealth, 169 
S.W. 544. 159 Ky. 848. 

41. CaL—People v. Andrew, 110 P. 
2d 459. 43 Cal.App.2d 126. 

D.C.—Miller v. U. S., 19 F.2d 702, 
67 APP.D.C. 228. 

Fla.—^Hunter v. State, 95 So. 115, 85 
Fla. 91. 

Qa.—^Nelson v. State, 180 S.R 16, 51 
Ga.App. 207, transferred, see 177 
S.R 253, 179 Ga. 743. 

Md.—Cohen v. State, 196 A. 540, 173 
Md. 235. 

Tenn.—Green v. State, 143 S.W.2d 
713, 176 Tenn. 449. 

Tex.—^Moon v. State, 69 S.W.2d 70, 
125 Tex.Cr. 670. 

Wash.—State v. Odell, 62 P.2d 711. 

183 Wash. 310. 

31 C.J. p 843 notes 10, 11. 

42. U.S.—Landfield v. U. S.. C.C.A. 
Cal., 9 P.2d 316. 

43. Okl.—Jeffries v. State, 257 P. 
333, 37 OkLCr. 110. 
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or return of the indictment or information.^^ The 
general rule applies where the charge is that the of¬ 
fense was committed on or about a certain date.'^^ 
Amendment of the indictment is not necessary to 
let in evidence of an offense on a different date 
from that alleged,*4® and the court may consider 
the accusation amended to conform to the proofs.^"^ 
The date proved must be within reasonable prox¬ 
imity to the date alleged,^® so that defendants could 
not have been misled or prejudiced thereby;^® and 
a variance between the allegations and proof as to 
the date on which the offense was committed has 
been held not to be material unless accused was 
misled in making his defense or was placed in dan¬ 
ger of being twice in jeopardy.®® Where the alle¬ 


§ 257 

gations and proof as to time correspond, there is 
no variance.®! 

Where date or tune is essential. In those cases 
in which time is essential, it must be proved as 
laid;®2 as where it constitutes an element of the 
crime;®® or where accused having been tried for 
another and similar offense within the period of lim¬ 
itations, proof of the exact date is necessar>’ to 
show that he is not being again tried for the same 
offense;®^ or, where two offenses have been com¬ 
mitted, to enable accused to plead the judgment in 
the present prosecution in the event of a second 
prosecution;®® or where the date is necessary to 
enable the court to impose the proper sentence,®® 
as in the case of recent alterations of the statutes 
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Tex.—Walker v. State. 110 S.W.2d 
578, 133 TexCr. 300. 

44. Ky.—^Miller v. Commonwealth, 
143 S.W.2d 854, 284 Ky. 70—Rose 

V. Commonwealth, 10 S.W.2d 1109, 

226 Ky. 300. 

Tenn.—Green v. State, 143 S.W.2d 
713, 176 Tenn. 449. 

Tex.—Walker v. State. 110 S.W.2d 
578, 133 Tex.Cr. 300—Moon v. 

State, 69 S.W.2d 70, 125 Tex.Cr. 
570—Maddox v. State, 299 S.W, 
246, 108 Tex.Cr. 90—^Kleln v. State. 
283 S.W. 791, 104 Tex.Cr. 189— 
Williams v. State, 280 S.W. 220, 
103 Tex.Cr. 117. 

Wash.—State v. Pichette, 279 P. 666, 
163 Wash, 173. 

45. Cal.—^People v. Tracy, 123 P.2d 
138, 50 Cal.App.2d 460—^People v. 
Baker, 76 P.2d 715, 25 Cal.App.2d 
120—People v. Gatliff, 263 P. 823, 
88 Cal.App. 589—People v. Grahle, 

227 P. 227, 67 CaLApp. 183. - 

Kan.—State v. Harris, 95 P.2d 269, 

150 Kan. 636—State v. Rog^ers, 52 
P.2d 1185, 142 Kan. 841, rehearinsr 
denied 54 P.2d 1211, 143 Kan. 278. 
Mich.—People v. Whitmore, 203 N.W. 
87. 230 Mich. 435. 

Mo.—State v. Woodall, 300 S.W. 712. 
Tex.—^Benson v. State, 79 S.W.2d 
122, 128 Tex.Cr. 72—Wilson v. 

State, 64 S.W.2d 773, 125 Tex.Cr. 
92. 

Wash.—State v. Ohergr, 60 P.2d 66, 
187 Wash. 429. 

31 C.J. p 843 note 12. 

46. U.S.—Billingrsley v. U. S., C.C.A. 1 
Mich., 274 P. 86, certiorari denied 
42 S.Ct 168, 257 U.S. 666, 66 
Ii.Ed. 420. 

47- Wis.—Anderson v. State, 265 N. 

W. 210, 221 Wis. 78. 

48. Idaho.—State v. Roarers, 283 P. 
44, 48 Idaho 667. 

Os or ahoufe 

Proof that the offense was com¬ 
mitted on or about the date speci¬ 
fied dn the indictment or information 
is sufficient. 


Cal.—People v. Branch, 246 P. 811, 77 
Cal.App. 384—^People v. Jones, 244 
P. 101, 76 Cal.App. 144. 

Kan.—State v. Snyder, 270 P. 590, 
126 Kan. 582, rehearing: denied 272 
P. 169, 127 Kan. 7. 

Ohio.—Tesca v. State, 140 N.E. 629, 
108 Ohio St. 287. 

Wis.—^Anderson v. State, 266 N.W. 

210, 221 Wis. 78. 

Discrepancy of one day 

Where information chargred com¬ 
mission of crime against nature on 
February 14, proof of commission on 
either February 14 or 15 would justi¬ 
fy conviction.—Koontz v. People, 263 
P. 19, 82 Colo. 589. 

49. U.S.—Billingsley v. U. S., C.C.A. 
Mich., 274 P. 86, certiorari denied 
42 S.Ct. 168, 267 U.S. 656, 66 L..Ed. 
420. 

Tex.—Lingenfelter v. State, 163 S.W. 
981, 73 Tex.Cr. 186. 

50. U.S.—U. S. V. Perlstein, C.C.A. 
N.J., 126 P.2d 789, affirming, D. 
C., 39 P.Supp. 966, certiorari denied 
Perlstein v. U. S., 62 S.Ct. 1106, 
316 U.S. 678, 86 L..Ed. 1762. 

Cal.—People v. Tracy, 123 P.2d 138, 
50 CaLApp.2d 460—^People v. An¬ 
drew, 110 P.2d 469, 43 Cal.App.2d 
126—People v. Becker, 35 P.2d 
196, 140 CaLApp. 162. 
Typogrraphioai error 

(1) Where accused, who was In¬ 
dicted for house-breaking for pur¬ 
pose of stealing on the 4th day of 
July, “19342", did not ask when 
crime was committed before going 
to trial and crime was shown to 
have been committed in 1942, con¬ 
viction was not required to be re¬ 
versed because the evidence varied 
from the indictment, where accused 
could not have been misled.—Bowen 
V. State, 168 S.W.2d 836, 205 Ark. 
380. 

(2) Where indictment alleged that 
offense was committed on February 
17, 1940, and proofs tended to show 
that offense was committed on Feb- 
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ruary 17, 1941, variance was not 
“fatal," the date alleged being ob¬ 
viously a typographical error.—^State 
V. Newman, 24 A2d 206, 128 N.J. 
Law 82. 

51- Cal.—^Ex parte Davis, 56 P.2d 
302, 13 Cal.App.2d 109—People v. 
Lindsay, 242 P. 87, 75 CaLApp. 115. 

52. Fla.—^Hunter v. State, 95 So. 

115, 85 Fla 91. 

£te.waii.—Territory v. ECimbrel, 81 
Hawaii 81. 

La—State v. Roshto, 125 So. 67. 169 
La 251. 

Miss.—State v. Meyer, 101 So. 349, 
135 Miss. 878. 

N.Y.—People v. Sandowsky, 260 N.Y. 

S. 255, 145 Misc. 428. 

S.C.—State V. Pecdc, 133 S.E. 81, 

134 S.C. 329. 

Wis.—^Hawkins v. State, 238 N.W. 
511, 206 Wia 620. 

Wyo.—State v. Slane, 41 P.2d 269, 
48 Wyo. 1. 

31 C.J. p 843 note 15. 

53. Fla—Hunter v. State, 95 So. 

116, 85 Fla 91, 

Ill.—People V. Angelica 193 N.E. 
606, 368 Ill. 621—People v. Rock- 
ola 178 N.E. 384, 346 Ill. 27—Peo¬ 
ple V. Dore, 171 N.B. 564, 339 IlL 
416—^People v. Kircher, l64 N.E. 
150, 333 IlL 200. 

Miss.—State v. Meyer, 101 So. 349, 

135 Miss. 878. 

N.H.—State v. Caverly, 61 N.H. 446. 
N.J.—State V. Butler, 147 A. 496, 7 
N.J.Misc. 868, reversed on other 
grounds 150 A. 394, 107 N.J.Law 
91. 

Pa—Commonwealth v. Syren, 27 A. 

2d 604, 150 PaSuper. 32. 

S.C.—State V. Peak, 133 S.B. 31, 134 
S.C. 329. 

54. Mo.—State v. Wilson, 39 Mo. 
App. 184. 

55. La—State v. Christian, 98 So. 
418, 164 La 915. 

31 C.J. p 843 note 18. 

56. Fla—Whatley v. State, 36 Sa 
80, 4a Fla 146. 
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punishing the offense,^'' or where the criminality of 
the act depends on its having been committed after 
% certain date.®* Where the time alleged is to be 
proved by record, any variance is fatal.®® 

Proof of other offenses- If there is evidence 
showing the commission of the offense at the time 
charged, although evidence of a similar offense at 
another time may be admitted for a limited pur¬ 
pose, there can be no proper conviction under the 
indictment for the commission of such other of¬ 
fense; and accused may be convicted, if at all, only 
if the jury find that he committed the offense charg¬ 
ed in the indictment.*® However, it has been held 
that where there is evidence to show the commis¬ 
sion of a similar offense within the statute of lim¬ 
itations, the state may elect to use the evidence of 
both offenses to secure a single conviction, so that 
the conviction may rest either on proof of the 
offense charged or on the proof of the similar 
offense not charged and in prosecutions for cer¬ 
tain offenses, special statutes permit the introduction 
of evidence of similar offenses committed anterior 
to the date specified in the indictment and not barred 
by the statute of limitations, although in order that 
this may be done the date of the offense charged 
must be specifically laid in the indictment*^ Where 


accused is charged as a second or subsequent of¬ 
fender, a variance between the indictment and the 
proof as to the date on which a plea of guilty to an 
earlier offense was entered has been held not fa¬ 
tal;*® but it has been held, on the other hand, that 
an allegation that a prior conviction took place on 
a certain date is an allegation of substance so that 
a variance in the proof is fatal.*^ 

Offense laid under continuando. At common law 
where an offense consisted of a series of acts, a 
day certain must be alleged, and time being mate¬ 
rial, no evidence of the commission of the acts on 
other days is admissible.*® In some jurisdictions, 
when such an offense is laid under a continuando, 
the evidence is confined to the period alleged,** or 
to a time very near the time in question, or connect¬ 
ed with it by evidence showing a continuance of 
the same condition through the entire intervening 
period;**^ but according to other authorities the 
state is not confined in its proof by the continuan¬ 
do but may prove any time within the period of lim¬ 
itations and before finding of the indictment.** 
Under either view, the indictment may be support¬ 
ed by proof of the offense during any part there¬ 
of.** 

Under hid of particulars. A variance from the 


B7. Fla.—WTiatley v. State, supra. 

31 C.J. p 843 note 20. 

5a U.S.—Neal v. U. S., C.CA.Minn., 
102 F.2d $43. 

59. Fla.—Hunter v. State, 95 So. 
115, 85 Fla, 91. 

Va.—^Rhodes v. Commonwealth, 78 
Va. 692. 

60. Mont—State v. Gaimos, 162 P. 
598. 53 Mont 118. 

Neb.—Abbott v. State, 206 N.W, 163, 
113 Neb. 517, rehearmg 204 N.W. 
74, 113 Neb. 517. 

N.J.—State V. Pitman, Sup., 119 A. 
438. 

OkL—Ealum v. State, 289 P. 933, 32 
Okl.Cr. 197. 

Wash.—State v. Bowen, 253 P. 793, 
142 Wash. 483. 

Reason for rule 

''Where the state is allowed such 
exceptional latitude in making its 
proof and avails Itself of this priv¬ 
ilege, a verdict of guilty might be 
rendered although only a part of 
the jury believe the defendant guilty 
of each separate offense, or under 
such circumstances the jurors might 
not believe the defendant guilty of 
anor single offense but find him guilty 
because of the general evidence of 
continuous crime; also, in such a 
ca^ the defendant could not know 
as to what offense, out of the many 
that were testified to, he was placed 
on- trtal.”—People v. Morrison, 202 
P. 348, 349, 54 Cal.App. 469. 


OontinuoTis offense 
Where the offense charged is a 
continuing one, proof that it was 
being committed on another date as 
well as on the date charged does 
not violate the rule stated in the 
text. 

U.S.—yaughn v. U. S., C.C.A,Ga., 93 
P.2d 550. 

Ala.—^Matson v. State, 173 So. 612, 
27 Ala.App. 396, certiorari denied 
173 So. 617, 234 Ala. 74—Lock¬ 
hart V. State, 105 So. 431, 21 Ala. 
App. 75. 

Cal.—^People v. Nelson, 108 P.2d 51, 
42 Oal.App.2d 83. 

Ga.—Chamblee v. State, 177 S.EL 
824, 50 Ga.App. 251—Curtis v. 

State, 172 S.E. 99, 48 GaApp. 135. 
Hawaii—Territory v. Kimbrel, 31 
Hawaii 81. 

Pa.—Commonwealth v. Grill, 94 Pa. 
Super. 330. 

Tex.—Kellar v. State, 31 S.W.2d 632, 
116 Tex.Cr. 301. 

61, Ark.—^Harris v. State, 285 S.W. 
367, 171 Ark. 658. 

62. Miss.—Winmngham v. State, 126 
So. 477, 156 Miss. 659—Prine v. 
State, 107 So. 280, 141 Miss. 667. 
Proof of subseanent similar of¬ 
fenses is fatal.—^McLaurin v. State, 
113 So. 445, 148 Miss. 53. 

Failure to allege precise date 
In order that the state may avail 
itself of such statute, the indictment 
must allege a precise and specific 
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day on which the act for which ac¬ 
cused is being prosecuted took place; 
if the indictment does not allege a 
specific date, proof of other alleged¬ 
ly anterior acts cannot be introduced. 
—Walker v. State, 172 So. 138, 177 
Miss. 807. 

63. Ohio.—^Bumbaugh v. State, 173 
N.B. 267, 86 Ohio App. 375. 

6t Tex.—Childress v. State, 100 S. 
W.2d 102, 131 Tex.Cr. 487. 

65. Me.—State v. Small, 14 A. 942, 
80 Me. 462. 

31 C.J. p 843 note 27. 

66. Mass.—Commonwealth v. Pata- 
lano, r49 N.E. 689, 254 Mass. 69. 

H.I.—^State V. Germain, 132 A. 734, 
47 R.I. 269. 

31 C.J. p 843 note 28. 

67. Mass.—Commonwealth v. Pata- 
lano, 149 N.E. 689, 254 Mass. 69. 

68. Hawaii.—^Territory v. Kimbrel. 
31 BCawaii 81. 

31 C.J. p 848 note 80. 

69. U.S.—^Van Dam v. IT. S., C.C.A. 
Ohio. 23 F.2d 235. 

31 C.J. p 843 note 29. 

Bnd of period 

Under an indictment alleging the 
maintenance of a nuisance until the 
day of the finding of the indictment, 
evidence up to the date of its pre¬ 
sentment was properly admitted.— 
State V. Germain, 132 A. 734, 47 iU 
L 269. 
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time of the offense as set forth in a bill of partic¬ 
ulars has been held fatalJO 

b. Paxticnlar Offenses 

The rule that, where time Is not of the essence of 
the offense, it need not be proved precisely as laid has 
been applied to a variety of offenses. 

The rule that, where it is not of the essence, the 
time of the offense need not be proved precisely as 
laid has been applied to a variety of offenses, in¬ 
cluding abortion,*^! adultery,^^ arson,^2 assault,^4 

conspiracy,*^® sales of narcotic drugs,*^® and divers 
other offenses.77 

In a prosecution for burglary it is not necessary 
to prove that the offense was committed on the 
precise day named in the indictment it is suffi¬ 
cient to prove that it was committed on any day 
before the finding of the indictment and within the 
time limited by statute for the prosecution of such 
crime.^® However, the day must be one within the 
term prescribed by the statute of limitations.®® If 
it is an essential ingredient of the offense that it 
be committed in the nighttime, such fact must be 
proved.®^ 

In a prosecution for einbezzlement it is not nec¬ 
essary to prove that the offense was committed at 


the precise time laid in the indictment, and evi¬ 
dence may be given referring to any other day 
before the finding of the indictment and -within the 
period of limitations.®® In some jurisdictions it is 
provided by statute that evidence may be given of 
any embezzlement committed within six months next 
after the time stated in the indictment®® Under 
these statutes evidence may be given of an act of 
embezzlement committed on the date alleged in the 
indictment or information,®^ but not of acts commit¬ 
ted prior to that date.®® This rule, however, has 
been held not to exclude proof of any fact or cir¬ 
cumstance which tends to prove the main issue in 
the case, for the reason that such fact or circum¬ 
stance may itself have happened before the date al¬ 
leged.®® Where an indictment charges an embezzle¬ 
ment to have been committed after the statute on 
which the prosecution is based took effect, there can 
be no conviction of an offense committed before that 
time.®7 The prosecution cannot prove an act of 
conversion occurring after the filing of the com¬ 
plaint.®® 

In a prosecution for gaming the state is not con¬ 
fined to proof of the precise time at which the of¬ 
fense is alleged to have been committed,®® but may 
* prove that the offense was committed at any time 


•Panniiial dAtes 

Under information charginsr com¬ 
mission of continuous offense be¬ 
tween August 24 and August 30, “in¬ 
clusive/* acts committed on both 
days specified were included in the 
charge, although ordinarily the word 
“between** excludes termlnL—State v. 
Liberman, 229 N.W. 368, 59 N.D. 
252. 

70. Fla.—Smith v. State, 112 So. 70, 
93 Fla. 238. 

Patal variance not shown 
In prosecution for sale of tickets 
which were evidence of an interest 
in a lottery scheme, the fact that a 
bill of particulars, which was re¬ 
quested by accused, stated that the 
sale was made on February 23, and 
that purchaser testified that the tick¬ 
ets were bought and paid for on 
February 23 but were delivered at 
purchaser*s home on February 24, 
did not constitute a fatal variance in 
proof of the time of the alleged sala 
—Gaston v. State, 1$4 So. 150, 184 
Fla. 538. 

71. S.C.—State v. Sharpe, 135 S.B. 
635, 188 ’S.a 58. 

1 C.J. p 328 note 84. 

72- Fla.—Whitfield v. State, 96 So.. 
430, 85 Fla. 142. 

OkL—Cline v. State, 272 P. 487, 41 
Okl.Cr. 262. . ' 

73. La.r-State v..'GlaH«i<m, 115 Sb. 
484, 165 La. 270. 


N.J.—State V. Simon, 178 A, 192, 
114 N.J.Law 551, affirmed 182 A. 
631, 116 N.LLaw 134, certiorari de¬ 
nied Simon v. State of New Jersey, 
56 S.Ct 750, 298 U.S. 666, 80 L. 
Fd. 1890. 

74. Mo.—State v. Hushing, App., 274 
S.W. 88. 

75. Colo.—^Imboden v, Pebple, 90 P. 
608, 40 Colo. 142. 

12 aj. P 617 note 98. 

73. U.S.—Haggerty v. U. S., C.C.A. 
Minn., 52 F.2d 11, certiorari de¬ 
nied 52 S.Ct. 203, 284 U.S. 685, 76 
L.Bd. 678—Stubbs v. U. S., C.C.A. 
Wash., 1 F.2d 837. 

77„ Cal.—People v. James, 138 P.2d 
30, 59 Cal.App.2d 121. 

Miss.—Card v. State, 181 So. 624, 182 
Miss. 229. 

Mo.—State v. Tunnell, 296 S.W. 423. 
7a Fla.—Green v. State, 151 So. 
898, 113 Fla. 237. 

Ga.—^Taylor v. State, 163 S.B. 271, 
44 GaApp. 821. I 

Wash.—State v. Odell, 62 P.2d 711, 
188 Wash. 810. 

9 C.J. P 1063 note 93. 

79- Fla.—Green v. State, 161 So, 898, 
118 Fla. 287. 

9 C.J. p 1063 note 94. 

80. Vt—State v. G. S., 1 Tyler 295, 
4 Am.D. 724. 

8L ac.—State v. Dawkins, 10 S.E. 
772, 82 S.C. 17. 

* 9 C.J, P 1068 note 94. - • ‘ 
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82, Mo.—^State v. Colson, 30 aW. 
2d 59, 325 Mo. 510. 

Ohio.—Toung v. State, 184 N.R 24, 
44 Ohio App. L 

Or.—State v. German, 96 P.2d 1086, 
163 Or. 842. 

S.C.—State V. Gregory, 4 S.E.2d 1, 
191 S.C. 212—State v. Alexander, 

188 S.B. 885, 140 S.a 825. 

20 C.J. p 481 note 25. 

Txansactloiis before the statutory 
period cannot be relied on as proof 
of the commission of the offense.— 
State V. Mahaffay, 72 P.2d 1028, 192 
Wash. 76. 

83- Minn.—State v. Chisholm, 269 N. 

W. 468, 198 Minn. 241. 

Wis.—State V. Burke, 207 N.W. 406, 

189 Wis. 64L 

20 C.J. p 481 note 26. 

I 84i Minn.—State v. Eortgaard. 64 N. 
W. 61, 62 Minn. 7. 

85- Wis.—^State v. Comhauser, 41 
N.W. 969, 74 Wis. 42. 

20 aj. p 481 note 28. 

88. Fla.—Batman v. State, 87 Sa 
576, 48 Fla. 21—^Thalheim v. State, 
20 So. 938, 38 Fla. 169. 

87- Ohio.—Campbell v. State, 35 
Ohio St. 70. 

88, CaL—People v. Wyman, 36 P. 
932, 102 CaL 552. 

89. N.J.—State v. Lewandowski, 3 
A.2d 871, 121 N.JXaw $12. 
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prior to the indictment and within the statute of 
Kmitations.®® 

§ 258. -Person Accused in General 

Allegations and proof of the name of accused must 
correspond; but a mere discrepancy In spelling does not 
constitute a material variance. Where a variance de¬ 
velops from the evidence, It may be shown that the 
accused was commonly called and as well known by the 
name in the indictment as by the true name. 

The general rule that the allegations and proof 
must correspond applies to allegations of the name 
of accused;®^ and where the proof shows that the 
crime was committed by a person other than the 
one charged there is, of course, a fatal variance.®^ 
The mere fact that the name alleged and the name 
proved differ in spelling does not constitute a uaa- 
terial variance where the person is shown to be 
the same,®® at least where the name alleged and 
the name proved are idem sonans and it has been 
held generally that, where it is shown that the per¬ 
son mentioned in the proofs is the same person de¬ 
scribed in the indictment, a variance in the name 
is immaterial.®® Proof of a middle name or initial 
of accused does not constitute a variance from an 
indictment which fails to allege it;®® nor does proof 
of a middle initial different from the middle initial 
alleged constitute a variance, where the identity of 
the person is clearly shown.®*^ Where a person is 
indicted under several names connected by "alias” 
it is not necessary to prove that he was known and 
called by all the names,®® but he may be identified 
by any of them;®® and such an indictment is sup¬ 
ported by proof that accused acted in the matter 
charged under a name different from his*own.^ 
The fact that an indictment gives only the initials 
of accused’s Christian name, instead of writing it 


out in full, is not ground for reversal where the 
record of the trial makes plain the identity of ac¬ 
cused.® Where an indictment alleges accused’s name 
and states that his name is otherwise unknown to 
the grand jury, accused’s true name is immaterial 
unless the grand jury is shown to have known it,® 
in which case, in accordance with the rule stated 
infra § 269, there is a fatal variance preventing a 
conviction. A name adopted as a business style 
simply need not be proved precisely as laid,4 

As stated in Criminal Law §§ 427 b (6) and 429, 
a misnomer of accused in an indictment must be 
taken advantage of by plea in abatement and can¬ 
not be made a ground of objection after plea. 
Where a variance develops from the evidence, it 
may be shown that accused was commonly called 
and as well known by the name in the indictment 
or information as by the true name;® but a verdict 
cannot be entered against an accused other than the 
one described in the indictment or information un¬ 
less the record discloses that, by amendment after 
plea of misnomer or otherwise, the name has been 
changed to conform to that in the verdict.® 

Although matters descriptive of the person of 
accused have been alleged unnecessarily, it is held 
that they must be proved as laid,^ and where an 
addition is unnecessarily employed it has been held 
that it must be proved as laid.® On the other hand, 
it has been held that, where a public officer is in¬ 
dicted for an offense against the general laws, the 
addition of his official capacity will be merely de- 
scriptio personae, which may be rejected as sur¬ 
plusage,® and that proof that accused was an agent 
is supported by proof that he was a member of a 
firm which was an agent.^® It has also been held 
that a single man may be convicted of adultery 


Pa.—Commonwealth v. Burkholder, 
45 Bauph.Co. 36. 

27 CJ. p 1033 note 39. 

90. Or.—State v. Lee Wye, 263 P. 
60, 123 Or. 595. 

27 C.J. p 1033 note 40. 

91. IlL—^People V. Corhishly, 158 N. 
B. 732, 327 Ill. 312. 

92. Okl.—McBrain v. State, 300 P. 
821, 51 OkLCr. 136. 

93. Ark.—^Daniels v. State, 53 S.W. 
2d 231. 186 Ark. 255. 

94. Ky.—Gaither v. Commonwealth, 
91 S.W. 1124, 28 Ky.L. 1345. 

95. Okl.—^Tweedy v. State, 140 P. 
787, 10 Okl.Cr. 612. 

96. Iowa.—State v. Williams, 20 
Iowa 98. 

97. t Tex—Hyde v. State, 68 S.W.2d 

200.J126 TexCr. 285. , 


98i Ala.—^Evans v. State, 62 Ala. 

6 . 

Ga.—Jenkins v. State, 62 S.B. 674, 4 
GcuApp. 869. 

99. Ala.—^Harris v. State, 98 So. 316, 
19 Ala.App. 484, followed in 98 
So. 923, 19 AIa.App. 682. 

1. tJ.S.—U, S. V. Wright, C.C.La., 
16 P. 112. 

2. S.C.—State v. Jackson, 69 S.B. 
883, 87 S.C. 407. 

3. Ala.—^Hughes v. State, 115 So. 
697, 22 AlaApp. 344. 

4^ N.T.—^Patterson v. People, 12 
Hun 137. 

81 C. J. p 844 note 39. 

5. Mass.—Commonwealth v. Seeley, 
45 N.B. 91, 167 Mass. 163. 

31 C.J. p 843 note 32. 

6. Okl.—Stokes v. State, 157 P. 278, 
12 Okl.Cr. 378. 

31 C.J. p 843 note 33. 
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Accused’s statement on arraignment 
Where complaint charged that the 
offense was committed by ‘‘John Mil¬ 
lington*’, whose real name was un¬ 
known to complainant, and the pro¬ 
ceedings were conducted under name 
of “Homer Vivian,** which accused 
stated to be his true name when 
he was arraigned, such procedure 
was in compliance with the penal 
code.—^People v. Vivian, 115 P.2d 
559, 46 Cal.App.2d 163. 

7. Miss.—^Dick v- State, 30 Miss. 
631. 

81 C.J. p 843 note 34. 
a R.I.—State V. Daly, 14 R.I. 510. 

a TJ.S.—TJ. S. V- Burroughs, C.C. 
Ohio, 25 F.Cas.No.14,695. 3 McLean 
405. 

31 C.J. p 843 note 36. 

la Vt.—State v. Hopkins, 56 Vt. 
250. 
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with a married woman even though the indictment 
charges that he is a married msxiM 

§ 259. -Joint Defendants 

Defendants charged Jointly cannot be convicted on 
proof of the commission of separate offenses by each; 
but where several are Indicted for a crime which might 
have been committed by some, although not all, of the 
defendants the jury may find some guilty and acquit the 
others. 

Where an indictment charges two or more defend¬ 
ants with an offense j’ointly, they cannot be con¬ 
victed on proof of the commission of separate of¬ 
fenses by each, although the offenses are of the 
same nature but in case several are indicted for 
a crime which might have been committed by some, 
although not all, of the defendants, the jury may 
find some guilty and acquit the others.^3 go, on 
a joint indictment for receiving stolen goods, proof 
may be offered of the receipt of goods by the dif¬ 
ferent defendants at different times and one de¬ 
fendant may be convicted alone.^^ In case of a 
joint charge of an offense aggravated by former 
convictions, it is not necessary to prove that the for¬ 
mer convictions were joint, but separate convic¬ 
tions may be shown at different times and of dis¬ 
tinct offenses,^® Under statutes requiring accused 
to declare his true name on arraignment, or that 
the subsequent proceedings be had against him by 


§ 260 

the name in the indictment or information, a mis¬ 
take in the name of one of the joint defendants does 
not invalidate the indictment or information as 
against the others.^® 

§ 260. -- Principals and Accessaries or Ac¬ 

complices 

As a general rule, where there Is no distinction as 
regards punishment, one indicted as principal may be 
convicted on proof of aiding and abetting, and one In¬ 
dicted as alder and abettor may be convicted as prin¬ 
cipal in the first degree. Where the distinction between 
principal and accessary before the fact is retained, and 
even In some Jurisdictions where It has been abolished, 
one charged as principal cannot be convicted as acces¬ 
sary, and vice versa. 

As a general rule, where no distinction in pun¬ 
ishment is made, a person indicted as a principal 
may be convicted on proof that he was only pres¬ 
ent aiding and abetting,in other words, on 
proof that he was guilty as principal in the sec¬ 
ond degree.^® Conversely, a person indicted as an 
aider and abettor may generally be convicted as 
principal in the first degree.^® Some authorities 
qualify the general rule by holding that, where an 
accused is charged alone as principal, he cannot be 
convicted on proof that he was present aiding and 
abetting in the commission of the crime by one not 
mentioned in the indictment.^® It is, however, gen¬ 
erally agreed that where two or more persons are 
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11. N.M.—XT, S. V. Cook, 103 P. 305 
35 N.M. 124. 

12. XJ.S.—Coco V. XT. S., C.C.A.MO., 
289 P. 33. 

Ala.—Clayton v- State, App., 13 So. 
2d 411, 415, citinsr Coxpiui Jozls, 
reversed on other grrounds. Sup., 
13 So.2d 420, certiorari denied 13 
So.2d 423—Grimes v. State, 128 So. 
122, 23 Ala.App. 518. 

IlL—People V. Sink, SO N.BS.2d 40, 
374 Ill. 480—People v. Richie, 148 
N.B. 265, 317 HI. 561—People V. 
Blenz, 239 HI.App. 318, transferred, 
see 148 N.B. 249, 817 HL 639. 

31 CJ. p 844 note 46. 

13. Cal.—^People v. Rodrigruez, 214 
P. 462, 61 CaLApp. 69. 

31 C.jr. p 844 note 47. 

Oopartners 

Information allegringr that named 
defendants were copartners and that 
such defendants violated the Motor 
Carrier Act of 1935 charged the de¬ 
fendants individually with violating 
the act and not the copartnership as 
an entity, so that acquittal of all 
but one of the copartners did not 
preclude conviction of agent of aid¬ 
ing: and abetting: them to violate 
the act on ground of a *'fatal vari¬ 
ance" between information and proof. 
—U. S. V. Fleming:, C.6Xl7.T., l34 
P.2d 776. 


14, Mass.—Commonwealth v. Bill¬ 
ings, 45 N.E. 910, 167 Mass. 283. 

31 C.J. p 844 note 48. 

16, Me.—State v, Dolan, 69 Ma 573. 

1^ Okl.—^Anthony v. State, 28 P.2d 
1115, 56 Okl.Cr. 260—Winfield v. 
State, 191 P, 609, 18 OkLCr. 257. 

17. IT.S.—Alexander v. U. S., C.aA. 
Mo., 95 F.2d 873, certiorari denied 
69 S.Ct. 99, 306 XJ.S. 637, 83 D.B3d. 
409, Debeh v. U. S., 69 S.Ct 99, 
305 H.S. 637, 83 L.Bd. 409, and 
Lindsay v. U. S., 59 S.Ct. 100, 305 
XJ.S. 637, 83 L.S3d. 409, and 59 S.Ct. 
100, 306 U. S. 637, 83 L.Bd. 410— 
XJ. S. V. Knickerbocker Pur Coat 
Co., C.C.A.N.T., 66 F.2d 388, certio¬ 
rari denied Zuckerkandel v. XT. S., 
54 S.Ct. 91, 290 U.S. 673, 78 L.Ed. 
681—Collins v. U. S., C.C.A,Iowa. 
20 F.2d 674—Greenberg v. XJ. S., C. 
C.A.MO., 297 F. 46. 

Ga.—^Bruno v. State, 6 S.B.2d 876, 
189 Qa. 74—^Nfelson v. State, 1 S.B. 
2d 641, 187 Ga. 676—Kettles v. 
State, 88 S.K. 197, 145 Ga. 6. 
Iowa.—State v. Leeper, 200 N.W. 732, 
199 Iowa 432. 

Ky.—^McIntosh v. Commonwealth, 27 
S.W.2d 971, 234 Ky. 192. 

N.M.—State v. Qchoa, 72 P.2d 609, 
41 K.M. 589. 


Okl.—Alexander v. State, 89 P.2d 332, 
66 OkLCr. 6. 

31 C.J. p 844 note 52. 

Theozies on which prosecution may 
rely 

The prosecution, in case of a fel¬ 
ony, may avail itself as matter of 
evidence of conspiracy theory and 
also Invoke theory of alder and 
abettor.—State v. Bittner, 227 N.W. 
601, 209 Iowa 109. 

Charge of forgery neoeMarUy In^ 
bluded that of •.■nil aibettlng 

a forgery.—Dombroski v. Metropoli¬ 
tan Life Ins. Co., 2 A.2a 649, 16 N 
J.Misc. 511. 

18. Ga.—^Bruno v. State, 5 S.B.2d 
376, 189 Ga. 74—Nelson v. State, 
1 S.JS.2d 641. 187 Ga. 576—Kettles 
V. State, 88 S.B. 197, 145 Ga. 6. 

Iowa.—State v. Leeper, 200 N.W. 732, 
199 Iowa 432. 

N.M.—State \. Quintana, 234 P. 806, 
30 N.M. 848. 

31 C.J. p 844 note 53. 

19. Ky.—Combs v. Commonwealth, 
112 S.W. 658, 86 Ky.I«. 1058. 

31 C.J. p 845 note 57, 

20» Ky.—^Yarborough v. Common¬ 
wealth, 292 S.W. 806, 219 Ky. 319 
—Deaton v. Commonwealth, 277 
S.W. 1001, 211 Ky. 651, 

31 C.X p 846 note 64. 


128$ 



§ 260 


INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


jointly indicted for an offense each may be convict¬ 
ed on evidence showing that he was either the ac¬ 
tual perpetrator of the crime or was present aid¬ 
ing and abetting the other in its commission and 
this is true even where the indictment charges some 
defendants as principals in the first degree and oth¬ 
ers as principals in the second degree, variance in 
the proof as to which were in fact the principals 
in the first degree being immaterial.^^ jf the evi¬ 
dence shows that the joint defendants jointly com¬ 
mitted the offense, the state is not required to show 
which one actually committed the act^S Where a 
more severe punishment follows on conviction as 
principal in the first degree,^4 or where a statute 
makes the procuring and abetting of the commission 
of a felony a distinct offense,-® one indicted as aid¬ 
er and abettor cannot be convicted as principal in 
the first degree. 

Principals and accessaries before or after fact 
or accomplices^ At common law^® and in those 
states in which the common-law distinctions be¬ 
tween the principal felon and accessaries before the 
fact are retained,^^ there can be no conviction of 
a person as an accessary before the fact on an 
indictment charging him as principal, and, converse¬ 
ly, there can be no conviction as principal of one 
charged as accessary before the fact;^^ but where 
there is no distinction between principals and ac¬ 


cessaries before the fact, it has been held in many 
states that one indicted as principal may be convict¬ 
ed on evidence showing that he was an accessar>%2a 
and the converse is also true,®® especially where the 
statutes provide that they shall be indicted, tried, 
and punished alike.®^ In other states, however, it 
is held that, although the distinction is abolished, 
in the absence of express statutory permission to 
the contrary, the indictment must state whether ac¬ 
cused is charged as a principal or as an accessary 
and a variance in the proof is fatal,®® and that, al¬ 
though an accomplice is held chargeable under the 
statutes as a principal, the indictment must show 
whether accused is an accomplice, and a variance in 
proof is fatal.®® The fact that it is alleged that ac¬ 
cused aided and abetted another in the commission 
of the offense as well as that he himself committed 
it does not render inadmissible evidence that he 
advised and encouraged its commission.®^ One in¬ 
dicted as a principal cannot be convicted as such 
on evidence showing that he is merely an accessary 
after the fact,®® nor can he be convicted as an ac¬ 
cessary.®® Where there is a distinction between an 
aider and abettor and an accessary before the fact, 
a person charged only with being an aider and abet¬ 
tor cannot be convicted on proof that he was an 
accessary before the fact.®^ Where an informa¬ 
tion charging accused as an accessary after the 


21. 6a.—Kettles v. State, 88 S.E. 
197, 145 Ga. 6—Davis v. State, 
103 S.E. 819, 25 GsuApp. 532. 

Ky.—Alexander v. Commonwealth, 
147 S.W.2d 401, 285 Ky. 283—Gam¬ 
brel V. Commonwealth, 143 S.W.2d 
514, 283 Ky. 816—Carroll v. Com¬ 
monwealth, 116 S.W.2d 977, 273 Ky. 
429—^Pitts v. Commonwealth, 87 S. 
W.2d 364, 261 Ky. 236—Short v. 
Commonwealth, 42 S.W.2d 696, 240 
Ky. 477—^Arvin v. Commonwealth, 
40 S.W.2d 332, 239 Ky. 767—Webb 

V. Commonwealth, 295 S.W. 154, 
220 B^jr. 334—Deaton v. Common¬ 
wealth, 277 S.W. 1001, 211 Ky. 651. 

31 O.J. p 845 note 55. 

22. Fla.—^Myers v. State, 81 So. 
275, 43 Fla. 600. 

31 C.J. p 845 note 56. 

23. Iowa.—State v. Deeper, 200 K. 

W. 732, 199 Iowa 432. 

24i Ky.—^Kessler v. Commonwealth, 
12 Bush 18. 

2S. Neb.—Guiffnon v. State, 163 N. 
W. 858, 101 Neb. 687. 

26L Tenn.—Edwards v. State, 128 S. 
W.2d 629, 630, 174 Tenn, 532, Quot¬ 
ing Ciozpiui jTuAm,' 

31 p '845 note 60. 

V. Mullen, 107 So. 
* 698:* 160^ La. 925—State v. VTal- 
ters, 66 Sd: La. 1070. 


N.H.—State v. Demos, 125 A. 426, 
81 N.H. 318. 

Tenn.—^Edwards v. State, 128 S.W. 
2d 629, 630, 174 Tenn. 532, citins 
Coxptis Jtuis—Jenkins v. State, 45 
S.W,2d 631, 163 Tenn. 635. 

Wis.—Glidden v. State, 214 N.W. 

335, 193 Wis. 595. 

31 CJ. p 845 note 6L 

28. Ga.—^Riggins v. State, 42 S.E. 
707, 116 Ga. 692. 

81 C.J. p 845 note 62. 

29. Iowa.—State v. Burch, 192 N. 
W, 287, 196 Iowa 427, 31 A.L.R. 
198. 

Ohio,—Roth V. State, 186 N.E. 7, 44 
Ohio App. 420. 

31 C.J. p 845 note 63. 

80. Pa.—Commonwealth v. Bradley, 
16 Pa.^uper. 561. 

31 O.J. p 845 note 64. 

31. OkL—-Wertzherger v. State, 218 
P. 721, 25 Okl.Cr. 1. 

31 a J. p 845 note 65. 

32. Tex.—^Taylor v. State, 18 S.W.2d 

107^, 113 Tex.Cr. 16—Weaver v. 
State, 17 S.W.2d 1066, 112 Tex.Cr. 
546. ' 

31 C.J. p 845 note 66. 

33. Tex.—^Taylor v. State, 1)8 S.W. 
2d 1078, 113 Tex.Cr. 16—Weaver 
V. State, 17 S.'W.2d 1066. 112 tex. 
Cr. 546. 

31 a J. p 846 note 67. 


▲oensad charsred as sole actor 
Although accused be charged in 
indictment as only actor, and proof 
shows he acted with another, con¬ 
viction is warranted whether case 
is submitted under law of principals, 
or as though he were acting alone. 
—^Power V. Stat^ 269 S.W. 1047, 99 
Tex.Cr. 345. 

AlI^ratloxL supported 
There is no material variance be¬ 
tween allegation that one was ac¬ 
complice and evidence that agent 
successfully advised third person 
to commit the crime.—Cheatham v. 
State of Texs^, C.C.A.Tex., 48 F.2d 
749, Texas statute. 

34. CaL—People v. Desmond, 141 P- 
632, 24 OaLApp., 408. 

35. Miss.—Harper v. State, 25 So. 
572, 83 Miss. 402. 

31 C. J. p 845 note 69. 

Seoelving stolen goods is separate 
from offense of' aidiXLg to conceal 
stolen property, and a conviction for 
the former cannot be sustained on 
proof of the latter.—People v. Miller, 
146 N.m 501, 815 IlL 411. 

36. CaL—People v. Keefer, 8 P. 818, 
65 CaL 232. 

37. Ky.—Shejitbn V. tJommonwealth, 
86 S.W.2d' 1054, 261 Ky. 18. 
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fact to murder by a designated person is amended 
so as to allege that the murder was perpetrated by 
an unknown person, proof that the murder to which 
the accused was accessary was perpetrated by the 
person designated in the original information is not 

a variance.58 

§ 261. -Gist or Substance of Offense in 

General 

A person accused of crime can be convicted only 


of the crime charged, and cannot be convicted on evi¬ 
dence of another and distinct offense. 

A person accused of crime is required, on trial, to 
answer or defend only the specific charge contained 
in the accusation, whether by complaint or indict¬ 
ment,^^ and can be convicted only of that crime, 
or of any inferior degree, or of an attempt, or of 
any crime included in that charged.^® Under an 
indictment charging a particular offense, a con¬ 
viction cannot be had on evidence of another and 
distinct offense,^! even though the offenses are 


88. Colo.—Roberts v. People, 87 P. ] 
2d 251, 103 Colo. 250. 

39. Ala.—Wright v. State, 8 So.2d 
821, 30 Ala.App. 196, certiorari de¬ 
nied 3 So.‘2d 326, 241 Ala. 529— 
Hauldln v. State, 177 So. 809, 28 
Ala.App. 80—Prentice v. State, 139 
So. 437, 24 Ala.App. 687—Valverdl 
V. State, 110 So. 594, 21 Ala.App. 
606—Brown v. State, 100 So. 616, 
20 Ala.App. 39. 

Cal.—^People v. Harvey, 71 P.2d 841, 
22 Cal.App.2d 532. 

Colo.—^Wright V. People, 91 P.2d 499, 
104 Colo. 336, 123 A.Ii.R. 474. 
Conn.—State v. Groos, 148 A. 350, 
110 Conn. 403. 

Idaho.—State v. Lovejoy, 95 P.2d 132, 
60 Idaho 632. 

HI.—^People V. Lehner, 157 N.BS. 211, 
326 Ill. 216. 

N.M.—State v. Loveless, 42 P.2d 211, 
39 N.M. 142. 

N.T.—People v. Wright, 16 N.T.S.2d 
593, 172 Misc. 860—^People v. Cu- 
sick, 3 N.Y.S.2d 495, 167 Misc. 465. 
Ohio.—Poster v. State, 176 N.B. 713, 

38 Ohio App. 124. 

Okl.—Martin v. State, 289 P. 787, 
48 Okl.Cr. 102. 

Or.—State v. Willson, 233 P. 269, 
113 Or. 4*50, 39 A.L 1 .R. 84, denying 
rehearing 280 P. 810, 118 Or. 450, 

39 A.L.R. 84. 

S.a—State V. Bolyn, 141 S.B. 165, 
143 S.C. 63. 

Allegations sealed doxing txial 
Where, in prosecution for using 
mails to defraud, some of allegations 
of overt acts in second indictment 
charging conspiracy were kept sealed 
until after all evidence was In, and 
indictment was submitted to jury 
with such seals removed, defendants 
coiild not claim that they were tried 
on an Indictment which was not the 
same as retumed by the grand Jury 
because such allegations were sealed 
during trial.—Walker v. U. S., C.CJL 
Wash., 116 P.2d 458. 

State must meet challenge that ac¬ 
cused 4s held for crime other than 
that for which grand Jury indicted 
hina.—^People v. Bogdanoff, 171 NiB. 
890^ 254 N.T. 16, 69 A.L.R. 1878. 

40. Cal.—Bx parte Stanley, 265 P. 
561,> 90 CaLApp. 132. 

Colo.—Shepherd v. People, 129 PJ2d 
104, 109 Cbla 582. J i ' 


Kan.—State v. Svoboda, 76 P.2d 814, 
817, 147 Kan. 245, quoting Corpus 
Juris. 

Mass.—Commonwealth v. Ambrozie- 
vltz. 168 N.E. 208. 269 Mass. 97. 

N.T.—^People v. Clurman, 48 N.E.2d 
606, 290 N.Y. 242, reversing 38 N. 
Y.S.2d 1014, 265 App.Div. 879— 
People V. Hendricks, 249 N.Y.S. 
676, 232 App.Div. 186—^People v. 
Williams, 238 K.Y.S. 712, 135 Misc. 
564—^People v. Wagner, 198 N.Y.S. 
66. 120 Misc. 214, 40 N.Y.Cr. 243, 
affirmed 203 N.Y.S. 946, 208 App. 
Dlv. 828—^People v. Trudeau, 24 N. 
Y.S.2d 34—People v. Hines, 12 N. 
Y.S.2d 464. 

N.C.—State v. Porte, 23 S.B.2d 842, 
222 N.C. 537—State v. Jackson, 11 
S.E.2d 149, 218 N.C. 373, 131 A.L.R. 
143—State v. Stinnett, 167 N.E. 

Ohio.—Rudner v. State, 180 N.E. 718, 
27 Ohio App. 69, error dismissed 
160 N.E. 624, 117 Ohio St 620. 
Okl.—Roberts v. State, 92 P.2d 612, 
66 Okl.Cr. 871, denying rehearing 
89 P.2d 979, 66 Okl.Cr. 371. 

S.C.—State V. Cody, 186 S.R 166, 180 
S.O. 417. 

Va.—^Davis v. Commonwealth, 143 S. 

B. 641, 150 Va. 611. 

Wyo.—State v. Lowry, 212 P. 768, 29 
Wyo. 267. 

81 C.J. p 846 note 73. 

Conviction of offense included in that 
charged see infra §§ 271-300. 
Ylolatiou of different coutraot 
Where, on a prosecution for viola¬ 
tion of a labor contract the accusa^ 
tion charges the contract as made on; 
a definite date, and the proof shows 
a different date, the variance is fa- 
taL—Green v. State, 64 S.B. 1121, 6 
Ga.App. 324. 

41. U.S.—Walker v. U. S., CLC.A.W. 
Va., 104 P.2d 465—Weiss v. IJ. S., 
aC.A.Pa., 103 P.2d 759—Bratton v. 
IT. S., aaA.Okl., 73 P.2d 795—TJ. 
S. V. Byers, aaA-N.Y., 73 P.2d 419 
—Malaga v. U. S., C-CXAMass., 57 
P.2d 222-U. S. V. Sager, CC.A.N. 
Y., 49 F.2d 725. 

Ala.—^Brandon v. State, 173 So. 240, 
27 Ala.App. 321, conforming to an¬ 
swer to certifi^ questioi^ 173 So. 
288, *233 Ala. 1, and reversed on 
other grounds 178 So. 251, 238 Ala. 

' 20, certiorari denied 173 So. 253, 
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233 Ala. 600—Ashby v. State, 136 
So. 483, 24 Ala App. 486. 

Aria—Pass v. State, 267 P. 206, 24 
Aria 9. 

Cal.—^People v. Wolin, 2 P.2d 60, 119 
CaLAj>p.,Supp., 770—parte 

Stanley, 265 P. 561, 90 CaLApp. 132 
—People V. Mitchell, 240 P. 36, 74 
CaLApp. 164. 

Colo.—Shepherd v. People, 129 P.2d 
104, 109 Colo. 582. 

Pla—Elkins v. State, 116 So. 243, 95 
Pla 188. 

HL—^People V. Day, 152 N.E. 495, 221 
ni. 552. 

Kan.—State v. Svoboda, 76 P.2d >814, 
817, 147 Elan. 245, quoting Corpus 
Juris. 

B^y.—Coates v. Commonwealth, 32 S. 
W.2d 84, 235 Ky. 683—Keel v. 
Commonwealth, 287 S.W. 211, 216 
Ky. 63. 

La—State v. Porter, 146 So. 465, 176 
La 673—State v. Lebo, 117 So. 829. 
166 La 784. 

Masa—Commonwealth v. Albert, 29 
N.E.2d 817, 307 Mass. 239. 

Misa—Talley v. State, 164 So. 771, 
174 Miss. 349—Dees v. Stata 117 
So. 269, 151 Miss. 46. 

Mo.—State ex reL Kennedy v. Bem- 
mers, 101 S.W.2d 70, 840 Mo. 126. 

Mont.—State v. Lund, 18 P.2d 603, 
93 Mont. 169—State v. Rarey, 233 
P. 615, 72 Mont 270. 

N.J.—^E^deral Advertising Corpora¬ 
tion V. Recorder of Borough of 
Falrlawn, 151 A. 285, 8 N.J.Misc. 
619. 

N.Y.—People v. Grogan, 183 N.E. 273, 
260 N.Y. 138, 86 A.L.R. 1266— 
People V. Weiss, 300 N.Y.S. 249, 
252 App.Div. 463, reversed on oth¬ 
er grounds 12 N.E2d 514, 276 N.Y. 
384, 114 AL.R. 265—People v. Lin¬ 
den Farms Milk & Cream Co., 230 
N.Y.S. 144, 244 App.Div. 836—Peo¬ 
ple v. Williams, 288 N.Y.S. 712, 
135 Mlsa 564—People v. Wagner, 
198 N.Y.S. 65, 120 Misc. 214, 40 
N.Y.Cr. 248, affirmed 203 N.Y.S. 
946, 20'8 App.Div. 828—People v. 
Trudeau, 24 N.Y.S.2d 34. 

N.C.—State v. Reed. 145 S.B. 691, 
196 N.C. 357—State v. Ferguson, 
132 S.E 664, 191 N.C 668—State 
V. Georga 125 S.E. 189, 188 N.C 
611—State V. Harbert 118 RE. 6, 
185 N.a 760. 

Ohio.—City of A^n v. Hull, App., 
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closely related and of the same general nature or 
character and punishable by the same grade of pun- 
ishment.^2 Essential elements of the offense not 
included in the information cannot be supplied by 
the evidence.'*^ A conviction cannot be had on evi¬ 
dence of another offense of the same kind commit¬ 
ted on the same day but not identical with that 
charged.^^ If the offense charged is proved, the 
admission of evidence of another offense does not 
constitute a fatal variance.‘*5 Where a statute pen¬ 
alizes certain acts in the disjunctive, proof of any 
one of such acts under an indictment charging all 
of the acts conjunctively is, as appears supra § 251, 
sufficient; but if the indictment alleges only one 
state of facts proof of the existence of another 
state of facts will not sustain a conviction.^® Alle¬ 
gations descriptive of the identity of what is le¬ 
gally essential to the charge must be proved as 
laid,47 since, as appears supra § 250, such allega¬ 
tions cannot be rejected as surplusage. In the ab¬ 
sence of an allegation of matters in aggravation, a 
convictibn thereon cannot be sustained but, as 
appears supra § 252, where matters in aggravation 
are alleged, it is not a variance to fail to estab¬ 
lish them. Where the prosecution, to obviate the 
necessity for a bill of particulars, includes par¬ 
ticulars in the indictment, accused may rely on the 
acts alleged as constituting the offense with which 
he is charged, and the prosecution will be confined 
to proof of such acts.^® 

Attempts or assaults and completed offenses. In 


the absence of statute, it has been held that, on a 
charge of an attempt, proof of a completed offense 
is not a variance,®® unless the attempt is a dis¬ 
tinct statutory offense,®^ and, even under statutory 
provisions, that one charged with a mere assault 
cannot lawfully be convicted, when all the evi¬ 
dence shows a completed battery; where an as¬ 
sault is alleged merely as an element of a greater 
offense, proof of a battery in the commission of 
such offense does not constitute a variance.®^ a 
charge of cheating cannot be made out on proof 
merely of an attempt to cheat;®® but, as appears 
infra § 285, under a statute so providing accused 
may be convicted of an attempt under an indict¬ 
ment charging a completed offense. 

§ 262. -Manner and Means 

Allegations as to the manner and means of commit¬ 
ting the offense must conform substantially to the proof, 
and a material variance Is fatal. 

The part of the charge describing the manner of 
the offense must conform substantially to the evi¬ 
dence introduced to support it.®^ Where an of¬ 
fense may be committed in various ways, the evi¬ 
dence must establish it to have been committed in 
the mode charged in the indictment.®® A material 
variance in descriptive matter is fatal,®® even 
though the description is unnecessarily particular;®"^ 
but a variance is not fatal where it is immaterial 
and does not affect the substantive rights of ac¬ 
cused.®® Thus a fatal variance will not result 


52 N.lL2d 877, 878, ciUng Oorinui 
JtUlB. 

OkL—Miclielin v. State, 90 P.2d 1081, 
68 OkLCr. 241. 

Tenn.—-Waller v- State, 160 S.W.2d 
404, 178 Tenn. 509. 

Tex.—Nichols v. State, 123 S.W.2d 
672, 136 Tex.Cr. 41. 

Va.—^Mitchell v. Commonwealth, 127 
S.K 368, 141 Va! 541. 

Wa^—State v. Smith, 98 P.2d 647, 
2 WaslLZd 118—State v. Polet, 258 
P. 501, 144 Wash. 629. 

Wyo.—State v. Liowry, 212 P. 768, 
29 Wyo. 267. 

31 CJT. p 846 note 72. 

Dflftention by conamittiiig magistrate 
Under evidence before committing 
magistrate that accused offered mon¬ 
ey to witnesses to avoid being wit¬ 
nesses, detention under information 
charging accused with bribing wit¬ 
nesses to testify falsely was illegal. 
—Sx parte Johnson, 6 P.*2d 938, 119 
CalApp. 57. 

4g. Tla.—Penny v. State, 191 So. 
190, 140 Fla. 155. 

4aL Ky.—^Neal v. Commonwealth, 
•298 S.W. 704, 221 Ky. 239. 

61 C.7. p 846 note 74* 


44. Kan.—State v. Svoboda, 76 P.2d 
814, 817, 147 Kan. 245, quoting Cor- 
pus Jutls. 

Masa—Commonwealth v. Dean, 109 
Mass. 349. 

45, U.S.—Cooper v. U. S., O.C.A.Lia., 
91 F.2d 195. 

46L Fla.—^Booker v. State, 111 So. 
476, 93 Pla. 21L 

47. Tex.—Malone v. State, 117 S.W. 
2d 779, 135 Tex.Cr. 169. 

4a N.Y.—People V, Manning, 300 N. 
T.S. 836, 253 App.Div. 744, re¬ 
versed on other grounds 15 N.R2d 
181, 278 N.T. 40. 

49. Iowa.—State v. Schuling, 850 N. 
W. 588, 216 Iowa 1425. 

BO. Iowa.—State v. Mahoney, 97 N. 
W. 1089, 122 Iowa 168. 

51. Pa.—Commonwealth v. Houssell, 
20 Pa.Dist. 432. 

52. Ga.—Carter v. State, 66 KB. 
1072, 7 Ga.App. 44. 

53. N.a—State v. Corbett, 46 N.C 
284. 


54. Misa—Harrell v. State, 114 So. 
615, 148 Miss. 718. 

N.T.—People v. Williams, 238 N.Y.S. 
712, 135 Misc. 664—^People v. Wag¬ 
ner, 198 N.Y.S. 66. 120 Misc. 214, 
40 N.Y.Cr. 243, affirmed 208 N.Y.S. 
946, 208 App.Div. 828. 

Tex.—Jones v. State, 104 S.W.2d 42, 
132 Tex.Cr. 216. 

Wash.—State v. Smith, 98 P.2d 647, 
2 Wash.2d 118. 

31 CJ. p 846 note 79. 

Sufficiency of proof of pcurt of charge 
see supra S 251. 

55. Tex.—Puller v. State, 48 S.W.2d 
303, 304, 120 Tex.Cr. 66, citing Oor. 
jms Juris. 

Utah.—State v. Beckendorf, 10 P.2d 
1073, 1074, 79 Utah 360, citing Cor¬ 
pus Jarls. 

31 C;J. p 846 note 80. 

5& Ga—Hightower v. State, 148 S. 

m 300, 39 GaApp. 674. 

31 C.J. p 846 note 81. 

57- Qeu —^Hightower v. State, supra. 

58; Miss.—^Roney v. State, 130 So. 
445, 153 Misa 290—^Bowers v. 

Stat^ 111 So. 301, 145 Misa 832. 
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where the allegations and the proof, although vari¬ 
ant, are of the same legal signification.^* The fact 
that a charge is general and the proof particular 
does not necessarily show a variance.®® 

§ 263. -Intent 

Where a specific intent Is an essential element of the 
offense, such intent must be proved as alleged. 

Where an act must have been done with a specific 
intent, in order to constitute the offense, such in¬ 
tent must be alleged in the indictment, as discussed 
supra § 134, and must be proved as alleged but 
proof of an additional intent does not necessarily 
constitute a variance.^2 is sufficient to prove 
an act which would -have the effect alleged to have 
been intended, since the law presumes that a per¬ 
son intends the natural consequence of his acts.®^ 
Where a statute makes an act an offense without 
reference to the intent, an allegation of intent is 
surplusage and need not be proved.®^ 

§ 264. -Joinder of Offenses 

Where separate offenses are properly charged In the 
same count, the Introduction of evidence of only one of 
such offenses does not constitute a variance, and a con¬ 
viction or acquittal may be had as to either or both of 
such offenses. 

Where separate offenses may be charged in the 
same count in accordance with the rules discussed 


supra §§ 162-177, the introduction of evidence of 
only one of such offenses does not constitute a 
variance,®® and a conviction or acquittal may be 
had as to either or both of such offenses,®® 

§ 265. -Name and Description of Third 

Persons 

Where It is necessary to state the name of a third 
person as a part of the description of the offense, the 
name must be correctly stated in substance and a ma¬ 
terial variance is fatal; but where the Identity of the 
person named In the indictment with the one named In 
the evidence is established, or where the inaccuracy is 
not mfsleading or injurious to the accused, the variance 
Is not fatal. 

Where it is necessary to state the name of a 
third person as a part of the description of the 
offense, the name must be correctly stated and a 
material variance is fatal.® ^ Formerly there was 
a strict application of this nde, and even slight 
variances, if the names were not idem sonans, were 
held fatal.®® The modem rule, however, is that it 
is a question of identity;®® and where the identity 
of the person named in the indictment with the 
one named in the evidence is established,or where 
the inaccuracy is not misleading^! or substantially 
injurious to accused,*^® the variance is not fatal. 
It is sufficient if the record is such as to inform 
accused of the charge and to protect him against 
another prosecution for the same offense.*^® The 


59- Colo.—Adams v. People, 55 P. 

806, -25 Colo. 532. 

31 C.J. p 846 note 82. 

60. Mich.—^People v. Brlcker, l^O N. 
W. 383, 212 Mich, 137. 

31 C.J. p ‘847 note 83. 

61. Tex.—Totten v. State, 118 S.W. 
2d 194, 134 Tex.Cr. 62. 

31 C.J. p 847 note 85. 

62. Me.—^Veazie*s Case, 7 Me. 181. 
31 C.J. p 847 note 86. 

63. Ind.T.—Harper v. XT. S., 104 S. 
W. 673, 7 Ind.T. 487, affirmed 170 
P. 385, 95 C.C.A. 555. 

31 C.J. p 847 note 87. 

64. N.C.—State v. Southern R. Oo., 
•30 S.B. 133, 122 N.C. 1052, 41 Ii.R. 
A, 246. 

Pa.—Commonwealth v. Miller, 81 Pa. 
Super. 309. 

65. Mo.—State v. Culbertson, App., 
74 S.W.2d 375. 

68. Mo.—State v. Green, 228 S.W. 
740—State V. Culbertson, App., 74 
S.W;2d 376. 

Tenn.—^Richards v. State, 146 S.W.2d 
772, 176 Tenn. 677. 

Oonsplracy anA ooaununma'tion 
Failure to prove the existence of a 
conspiracy alleged to' have been 
formed to commit a particular char¬ 
acter of fraud cannot affect the 
rights, regardless of conspiracy,, to 


prove that fraud of the same char¬ 
acter was actually committed.—State 
V, GUmore, 134 P.2d 541, 47 N.M. 59, 
appeal dismissed Gilmore v. State of 
New Mexico, 64 S.Ct 193. 

67. Ala.—^McCoy v. State, 166 So. 

769, 232 Ala. 104—Wheaton v. 

State, 194 So. 712, 29 Ala.App. 231 
—LitUe V. State, 144 So. 462, 25 
Ala,App. 273—Parks v. State, 106 
So. 218, 21 Ala.App. 177. 

HL—People v. Corhishly, 158 N.EI. 
732, 327 Ill. 312. 

Mass.—Commonwealth v. Azer, 31 N. 

R2d 549, 208 Mass. 153. 

Okl.—McBrain v. State, 300 P. 821, 
51 OkLCr. 136. 

S.O.—State V. Hutchinson, 14 S.B.2d 
898, 197 S.C. 164. 

Tex.—Garlington v. State, 150 S.W. 

2d 253, 141 Tex.Or. 696. 

81 CJ. p 847 note 92. 

68. Ark.—^Bennett v. State. 104 S.W. 
928, 84 Ark. 97. 

69. Ala.—^Vaughn y. State, 183 So. 
428, 236 Ala. 442—^McCoy v. State, 
166 So. 769, 232 Ala. 104. 

81 C.J. p 847 note 94. 

^'Indem sonans is no longer an in¬ 
fallible test. Identitate personas, and 
not identitate nominis, is and should 
always have been the true and only 
issue.”—Wilson v. State, 20 S.B.2d 
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433, 67 Ga.App. 404—Chapman v. 

I State, 126 S.m 895, 33 Ga.App. 570. 

70. U.S.—MansolllU v. TJ. a, CCA 
Mass., 2 F.2d 42. 

Ala.—MoCoy v. State, 166 So. 769, 
770, 232 Ala. 104, citing Corpus Ju¬ 
ris— Wheaton V. State, 194 So. 712, 
29 AIa.App. 231. 

Colo.—Austin V. People, 107 P.2d 798, 
106 Colo. 506. 

Ga.—Chapman v. State, 126 S.B. 695, 
33 Ga.App. 570. 

Mass.—Commonwealth v. Snow, 169 
N.E. 542, 269 Mass. 598, 68 AL.R. 
920. 

31 C.J. p 847 note 95. 

71. Ark.—^Bennett v. State, 104 S.W. 
928, 84 Ark. 97. 

Ill.—People V. Braverman, 178 N.E. 
55, 340 ni. 525. 

Ind.—^Kokenes v. State, IS N.E.2d 
524, 213 Ind. 476—Acton v. State, 
171 N.B. 197, 201 Ind. 686. 

Neb.—Marshall v. State, 215 N.W. 
564, 116 Neb. 45. 

72. HL—People v. Caponetto, 194 N. 
E. 231, 659 HL 41. 

Ind.—Acton v. State, 171 N.B. 197, 
201 Ind. 686. 

Ky ,—^EZitchen v. Commonwealth, 165 
S.W.2d 547, 291 Ry. 756—Rose v. 
Commonwealth, 149 aW.2d 772, 
286 Ky. 53. 

TQL U.a— Bennett v. U. S., Ohio, 88 
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rule that a material variance is fatal applies, for 
example, to the name of a person upon whom a 
felony was committed,'^^ as, for instance, the name 
of deceased in homicide, see Homicide § 179, or the 
name of one whose property was affected by the 
criminal actJ® If the name of a third person is 
not essential to the description of the offense, a mis¬ 
nomer is not fatal'*® The fact that no witness 
testifies to the complete Christian name and sur¬ 
name of a person as stated in the indictment, but 
the witnesses testify either to the Christian name 
or surname, will not constitute a variance where 
there is no controversy as to identity.^7 The fact 
that an offense is charged as committed with ref¬ 
erence to two named persons, and proved as to one 
only, is not a fatal variance.*^® Under an indict¬ 
ment charging conspiracy between defendants and 
with others xmknown, where the conspiracy between 
defendants and the overt acts alleged are proved, 
and that they must have been aided by others, it is 
not essential to conviction that the names of such 
others be shownJ® 

A variance is not necessarily established by the 
fact that names are spelled differently,®® and where 
the names may be sounded alike or are idem sonans 
the spelling is immaterial,®^ unless the variant orth¬ 
ography is such as would be likely to mislead the 
defense.®^ This is also true where the variance 
is so slight that the person would have been read¬ 


ily known by the name established.®® Where no 
question as to the identity of a person arose, it 
has been held that the spelling of his name in two 
ways in an indictment and proof of it in one of such 
ways was not fatal.®'^ The question of idem so¬ 
nans is for the jurybut it has been held in some 
instances that the question may be properly set¬ 
tled by the court, at least in the absence of a re¬ 
quest for its submission to the jury.®® 

It has been held to be a general rule that mere 
terms of description which are used for the pur¬ 
pose of designation and distinction need not be 
proved as laid,®*^ and that where such a term is 
proved, although not alleged, this does not constitute 
a variance.®® On the other hand, a variance in 
such descriptive matter has been held fatal,®® and 
where residence is unnecessarily stated it must be 
proved, notwithstanding a statutory provision that 
the omission or misstatement of the residence of 
accused in an indictment should not vitiate it.®® 
Where a person is given a fictitious name, it is not 
material Aat the proof shows that such person is 
a woman, while the fictitious name is masculine.®^ 
Statutory provisions generally. By statute in 
some states it is provided that a variance as to the 
name of a person in an indictment shall not be 
ground of acquittal unless the court on the trial 
finds it material or prejudicial,®® or that an errone¬ 
ous allegation is not to be regarded as material 


S.Ct 288. 227 U.S. 333. <57 !L.Bd. 
«31, affirming 194 F. 630. 114 C.C. 
A. 403—Jackson v. U. S., C.C.A. 
Mo.. ^97 F. 20. 

IlL — ^People V. CJaponetto, 194 N.E. 
231, 869 m. 41—People v. Braver- 
man. 173 65. >840 IIL 535. 

Ind.—Kokenes v. State, 13 ^r.E.8d 
524, 213 Ind. 476—^Acton v. State, 
171 N.E. 197, 201 Ind. 686. 

Mass.—Commonwealtli v. Snow, 169 
N.E. 542, 269 Mass. 598, 63 A.I<.R. 
920. 

74. Ala.—Wheaton t. State, 194 So. 

712, 29 Ala.App. 231—^Parks v. 

State, 106 So. 218, *21 Ala.App. 177. 

31 C.J. p 847 note 98. 

75. Ala.—Wheaton v. State, supra— 
Little V. State, 144 So. 462, 25 Ala. 
App. 273. 

Tex.—Garlingrton v. State, 150 S.W. 

2d 253, 141 Tex.Cr. >595. 

31 C.J. j> S847 note 1. 

7A OkL—Williams v. State, 167 P. 

763, 14 Okl.Cr. 100. 

81 C.J. p 847 note 2. 

77. Tenn.—^Rutherford v. State, 11 
liea 31—Stuart v. State. 1 Baxt. 
178—nJoyce v. State, 2 Swan 667. 

7a TT.S.—Bennett v. U. S.. Ohio. 194 
F. OSO, 114 do.A. 402. affirmed 33 
S.Ct 288, 227 U.S. 338, 67 Ii.Ed 
531. 


79. U.S.—Nee v. U. S., G.C.A.Pa., 267 
F. 84. 

80. IIL—People v. Caponetto, 194 N. 
E. 231, 859 IIL 41. 

Neb.—^Marshall v. State, 215 N.W. 
564, 116 Neb. 45. 

Tex.—^Brady v. State, 56 S.W.2d 104, 
122 Tex.Cr. 279—Jones v. State, 27 
S.W.2d OSS, 116 Tex.Cr. 418. 

31 C.J. p 847 note 3. 

Reporter^ nil8ta3ce 
A claim of 'Variance'* could not 
be based on mistake by reporter in 
spellinfiT name, where mistake was 
corrected at nine places and over¬ 
looked at two other places.—^People 
V. Cathony, 33 N.B.2d 473, 376 IIL 
260. 

81. Ill.—^People V. Caponetto, 194 N. 
E. 231, 859 IIL 41. 

Neb.—Marshall v. State, 215 N.W. 

564, 116 Neb. 45. 

31 O.J. p 847 note 4. 

82. S.O.—'State v. Hutchinson, 14 S. 
E.2d 898, 197 S.C. 164. 

Tex.—^Brady v. State, 56 B.W.2d 104, 
122 Tex.Or. 279—Jones v. State, 27 
S.W.2d 653, 116 Tex.Cr. 413. 

83. Ala.—^McCoy v. State. 166 So. 
769, 232 Ala. 104. 

31 C.J. p 848 note 5. 

84. Ga.—^Davenport v. State, 38 Gcu 
184. 


86. N.H.—State v. Perkins, 47 A. 
268, 70 N.H. 330. 

Tex.—^Jones v. State, 27 S.W.2d 653, 
116 Tex.Cr. 418. 

8a Tex.—Brady v. State, 55 S.W.2d 
104, 122 Tex.Cr. 279. 

87. Ind.—Ross v. State, 19 N.E. 451, 
116 Ind. 495. 

.31 aJ. p 848 note 8. 

88. Wyo. —^Harris v. State, 163 P. 
881, 23 Wyo. 487, Ann.Cas.l917A 
1201. 

31 C.J. p 348 note 9. 

89. U.S.—Hutler v. U. S., CC.A.Pa., 
79 P.2d 440. 

31 C.J. p 848 note 10. 

Junior and senior 
Where a third person is described 
in an indictment and, there being: 
two persons of the same name, an 
addition such as "Junior*^ is em¬ 
ployed to desigmate the person in¬ 
tended, proof cannot be introduced 
of the commission of the offense 
with the senior of the same name.— 
State V. Vlttum, 9 N.H. 619. 

9a Mass.—Commonwealth v. Stone, 
22 N.E. 967, 162 Mass. 498. 

81. CaL—People v. White, 47 P. 771* 
116 CaL 17. 

9X Colo.—^McClary v. Peopie^ 245 P. 
491« 79 Cola 206. 
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where the offense is in other respects described with 
sufficient certainty to identify the act.®3 Yet if it 
is not so identified by the evidence that it can be 
said to be the same, there is such a variance as 
amounts to a failure of proof, and the conviction 
cannot be sustained.®^ Under a statute providing* 
that it shall be sufficient to allege an intent to de¬ 
fraud without naming the particular person intend¬ 
ed to be defrauded, the naming in the information 
of the person intended to be defrauded is immaterial 
and may be treated as surplusage, and proof that 
some other person was intended to be defrauded 
does not constitute a variance.®^ 

Christian names. The Christian name of a third 
person who is necessarily described in an indictment 
must be proved,®® and a material variance is fa¬ 
tal,®"^ in the absence of a showing that the person 
was as well known by the name alleged in the indict¬ 
ment as by that proved,®® in which case the ques¬ 
tion whether there is a variance is for the jury.®® 
Not every difference in the spelling of a Christian 
name, however, is regarded as material.^ Thus it 
has been held that, where two names ordinarily are 
taken to be the same in common use, although dif¬ 
ferent in sound, as where the one is a contraction 
or corruption of the other, no variance will arise 
from the allegation of one and proof of the oth¬ 
er;® but such a variance is sometimes held fa¬ 
tal,® or the identity of the person designated by 


the different names is required to be proved.^ An 
allegation of initials and the proof of a name in 
full, or the converse, does not constitute a vari¬ 
ance where the full name and the initials are con¬ 
sistent,® although the identity must be apparent,® 
or it must appear that the person was as well known 
by the full name as by the initials alleged.^ Where 
a person is described by name and also by other 
matters of description, it has been held that proof 
of such matters rendering the identity certain may 
cure any variance as to the name.® The effect of 
a variance with respect to a Christian name is gov¬ 
erned by the general rule that a variance as to 
names is not material unless it is such as might mis¬ 
lead the defense, or expose accused to the danger 
of being twice put in jeopardy.® 

Middle names and initials. The law does not 
regard the middle name or initial of a person as 
material unless it be shown that there are two per¬ 
sons of the same first name and surname.^® Hence 
ordinarily the proof of a middle name or initial 
where none is alleged is not a material variance,^^ 
at least where the name is supplemented by other 
description making the identity of the person cer- 
tain,i® and it has been held that a variance be¬ 
tween a middle name or initial alleged and proved 
is not material,^® and that a middle initial or name, 
if alleged, need not be proved as alleged.^^ Under 
a statute making it sufficient to state one or more 


Neb.—Sledge v. State, 6 N.W.2d 76. 
143 Neb. 354—Marshall v. State, 
516 N.W. 564, 116 Neb. 45. 

31 C.J. p 848 note 17. 

93. Nev.—^Evershaw v. Moran, 65 P. 
2d 877, 57 Nev. 417. 

31 C.J. p 848 note 18. 

94. Mont.—State v. Moxley, 110 P. 
83, 41 Mont 402—State v. Lee, 83 
P. 223, 33 Mont 203. 

95. Wash.—State v. PUling, 102 P, 
230, 53 Wash. 464, 132 Am.S.B. 
1080. 

99. Ala.—Little v. State, 144 So. 
462, 25 Ala.App. 273—^Parks v. 
State, 106 So. 218, 21 Ala.App. 177. 
31 C.J. p 848 note 23. 

97. Ala.—^Little v. State, 144 So. 
462, 25 Ala.App. 273—^Parks v. 
State, 106 So. 218, 21 Ala.App. 177. 
31 C.J. p 848 note 24. 

Initial 

If the Initial of the Christian 
name as proved is different from the 
initial alleged, the variance is fatal. 
—Newsom v. State, 151 S.W.2d 226, 
142 Tex.Cr. 47. 

98., Ala^—Parigs v. State, 106 So. 

318, 21 Ala.App. 177. 

31 C.J. p 848 note 25. 


99. Mass.—Commonwealth v. War¬ 
ren, 44 N.H. 1073, 167 Mass. 68. 

31 C.J. p 848 note 26. 

L N.C.—State v. Drakeford, 78 S. 

B. 308, 162 N.C. 667. 

31 C.J. p 848 note 27. 

2. Ala.—Wheaton v. State, 194 So. 
712, 29 Ala.App. 231—Sanderson v. 
State, 181 So. 506, 28 Ala.App. 216, 
reversed on other grounds 181 So. 
508, 236 Ala. 27. 

31 C.J. p 849 note 28. 

3. Colo.—SuUivan v. People, 41 P. 
840, 6 Colo.App. 458. 

31 O.J. p 849 note 29. 

4. Ind.—^State v. McBwen, 51 N.B. 
1053, 151 Ind. 485. 

5. Kan.—State v. Flack, 29 P. 671, 
48 Kan. 146. 

3l O.JT. p 849 note 31. 

& Kan.—State v. Taylor, 15 Ka n. 
420. 

31 C.J. p 849 note 82. 

7. Tenn.—Timms v. State, 4 Coldw. 
138. 

a Ala.—Sewell v. State, 2 So. 622, 
82 Ala. 57. 

31 aJ. p 849 note 3A 
OoonpatiOB. 

An identification of a person killed 
by mean^ of his tnude.as a barber^ 
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instead of by his Christian name, 
both being alleged in the indictment, 
was sufficient on a prosecution for 
homicide.—Shepherd v. People, T2 
ni. 430. 

9. Ind.—^Kokenes v. State, 13 N.R2d 
524. 213 Ind. 476. 

Ky.—Rose v. Commonwealth, 149 S. 
W.2d 772, 286 Ky. 63. 

10. Ga.—Anderson v. State, 26 S.B. 
2d 756. 

U. Ga—^Anderson v. State, supra. 
Mass.—Commonwealth v. Snow, 169 
NB. 542, 269 Mass. 598, 68 A.L.R. 
920. 

31 aj. p 849 note 36. 

IS. Mo.—State v. Shirley, 136 S.W. 
1, 233 Mo. 335. 

la D.C.—Jones v. IT. S., 389 7. 536, 
53 APP.D.C. 188. 

HL—People v. Fisher, 172 N.B. 743, 
340 IlL 216. 

31 C.J. p 849 note 88. 

14- Ind.—Ratcliff v. State, 64 N.E. 

814, 23 Ind.App. 64. 

31 C.J. p 849 note 39. 
xn. Kassatimsetts 

<1> A number of early cases held 
that a middle name or initial must 
be proved as alleged.—Common¬ 
wealth V. Buckley, 13 N.B. 368, 145 
Mass. >181—'31 C.J. p <849 note 40. 
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initials of the name and the surname, an allegation 
of the middle initial may be supported by proof of 
the first name and such initial.^® 

Natne by tvhich person is commonly known. 
Where it is shown that the person is well and usu¬ 
ally kno'WTi by the name stated in the indictment, 
there is no variance, although such name may not 
be the true name,i® or although the person is also 
commonly known by some other name or names.^^ 
Where the true name is stated, evidence that the 
person is generally known by some other name is 
not fatal.l* Where, however, a person is com¬ 
monly knowm by his middle name, it has been held 
that a description of him by an abbreviation of his 
first name is not supported by the evidence.^^ 
Where a variance appears in the name of a third 
person, evidence is admissible to show that he is 
commonly known by the name charged in the in- 
dictment,20 although there is no allegation to that 
effect in the indictment ,21 and the burden of proof 
is on the prosecution,22 the suflSciency of the proof 
being a question for the jury.23 

Names of corporations and partnerships. In some 
cases it has been held that a corporate name must 
be proved strictly as laid;^^ but Ae better rule ap¬ 
pears to be that a variance in a portion of the cor¬ 
porate name which is not an integral part thereof 


is not fatal,25 such as in a part of the name which 
would commonly be understood as referring to the 
place of business of the corporation,2® and that a 
slight variance or mistake which does not affect 
the identity of the corporation referred to will not 
be material,27 it having been said that the name of 
a corporation differs from that of an individual in 
that the transposition or the omission of words 
from its name may not make an essential difference 
in the sense.28 The variance is immaterial where 
the identity of the corporation referred to in the 
indictment and proof is clear,29 and defendant is 
protected from another prosecution for the same 
offense.2® The name by which the corporation is 
commonly known has in some cases been held suffi¬ 
cient but there is authority to the contrary in 
cases where the variance occurred in an integral 
part of the name, and not merely in the place of do¬ 
ing business .22 A misspelling of a corporate name 
where it does not cause a change in pronunciation 
is immaterial.23 An averment of the state or the 
laws under which the corporation was created need 
not, unless essential to the identity of the corpora¬ 
tion, be proved.24 Proof of the de facto existence 
of a corporation is sufficient.®^ The name of a 
partnership alleged to have been affected by the 
criminal transaction must be proved as alleged.®® 
Where copartners are described as such and also 


(*2) But a later case, in deciding 
that proof of a middle initial where 
none is allesred is not a material 
variance. Indicated that the rule an¬ 
nounced by the earlier cases had 
been superseded by a statute provid¬ 
ing that an accused shall not be ac¬ 
quitted by reason of an Immaterial 
misnomer of a third person.—Com¬ 
monwealth V. Snow, 169 N.E. 542, 269 
Mass. 598, 68 A.L.H. 920. 

15- Tex.—^McAfee v. State, 14 Tex. 
App. 668. 

le- U.S.—Wild V. tJ. S., C.C.AOkL, 
291 P. 334. 

Ala.—Vaughn v. State, 188 So. 428, 
236 Ala, 442—Roberts v. State, 149 
So. 356, 25 Ala.App. 477. 

Fla,—Branch v. State, 115 So. 143, 94 
Fla. 286. 

Ind.—Acton v. State, 171 N.B. 197, 
‘201 Ind. 686. 

Mass—Commonwealth v. Azer, 31 N". 

B.2d 549, 308 Mass. 153. 

OkL—Smith v. State, 246 P. 888, 34 
OkLCr. 318. 

Tex.—Puller v. State, 167 S.W.2d 170, 
145 Tex.Cr. 190—^Douglas v. State, 
151 S.W.2d 822, 142 Tex.Cr. 214— 
Butler V. State, 100 S.W.2d 707, 
131 Tex.Cr. 543—^Freeman v. State, 
58 S.W.2d 835, 123 Tex.Cr. 289— 
Hensley v. State, 274 S.W. 13'5, 101 
Tex.Cr. 31. 

31 CJ. p 849 note 42. 


17. Ga.—Martin v. State, 107 S.B. 
174, 26 Oa.App. 605. 

31 O.J. p 849 note 43. 

18. K.M.—Territory v. Caldwell, 93 
P. 167, 14 N.M. 535. 

31 CLJ. p 849 note 44. 

19. Ga.—^Irwin v. State, 45 S.B. 59, 
117 Ga. 722. 

20. Mass.—Commonwealth v. Gould, 
38 N.B. 656, 158 Masa 499. 

21. Masa—Commonwealth v. Gk)uld, 
supra. 

31 C.J. p 850 note 47. 

22. Tex.—Davis v. State, App., 11 3. 
W, 647. 

31 O.J. p 850 note 48. 

23. Masa—Commonwealth v. Gould, 
33 hr.m 656, 158 Masa 499. 

Tex.—Davis v. State, App., 11 S.W. 
647. 

24. HI.—People V. Corbishly, 158 N. 
E3. 732. 327 Ill. 312. 

31 C.J. p 850 note 51. 

25. Tex.—^Bennett v. State, 60 S.W. 
2d 790, 124 Tex.Cr. 128. 

81 C.J. p 850 note 52. 

<<Bailroaa” aiLd “Sailway" 

A variance between “Railroad” 
and “Railway** has been held not fa¬ 
tal.—Johnson v. State, 1 S.W.2d 896, 
108 Tex.Cr. 499—31 CJ. jo 860 note 
52 [a]. 

26. U.S.—Putnam v. U. S.. N.H., 16 
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S.Ct. 923, 162 TJ.S. 687, 40 L.B3d. 
1118. 

81 C.J. p 850 note 63. 

27- Iowa—State v. Goode, 27 N.W. 

772, 68 Iowa 593. 

31 C.J. p 850 note 54. 

28. N.T.—^People v. Graham, Sheld. 

p 161. 

29. Cal.—^People v. Spencer, 117 P. 
1039, 16 CaLApp. 756. 

31 CJ*. p 850 note 56. 

30. TJ.S.—^Beavers v. XL S., CC.A. 
Tenn., 3 F.2d 860. 

31. Ga—^Rogers v. State, 16 S.E1. 

205, 90 Ga 463. 

Mass.—Commonwealth v. Jacobs, 25 
N.m 462, 152 Masa 276. 

32. Ill.—Sykes v. People, 23 N.B. 
391, 132 111. 32. 

N.T.—McGary v. People. 46 N.T. 153. 

33. Ind.—White v. State, 69 Ind. 

273. 

3^ N.T.—MoCamey v. People, 83 N. 

Y. 408, 38 Am.R. 456. 

31 O.J. p 850 note 60. 

35. CaL—People v. Patterson, 183 

P. 209, 42 CaLApp. 37. 

Or.—State v. Savage, 60 P. 610, 
36 Or. 191, rehearing denied 61 P. 
1128, 36 Or. 191. 

36- Tex.—^Mathews v. States 83 Tex. 

j 102 . 

31 C.J. p 350 note 62* 
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by their individual names, a variance in the giv¬ 
en name of one of the partners will not be regard¬ 
ed as material if it cannot be misleading-^? Vari¬ 
ance between an allegation describing the company 
of which accused was agent as a corporation, no 
injury to the corporation being alleged, and proof 
that it was a partnership are immaterial.38 

§ 266. -Description of Property 

Allegations describing property which are essential 
to the description of the offense must correspond sub¬ 
stantially with the proof, but an Immaterial variance is 
not fatal. 

The allegations and the proof as to real or per¬ 
sonal property essential to the description of the 
offense charged must correspond.39 The proof of 
an allegation descriptive of real property may be 
more specific than the allegation where not in con¬ 
flict therewith.^® It is no valid objection to an in¬ 
dictment that the description of the property in re¬ 
spect of which the offense is charged to have been 
committed is broad enough to include more than the 
proof specifically shows.^i In some states it has 
been held that, where specifications are filed, the 
presiding judge may in his discretion admit evi¬ 
dence which is entirely outside them, if it is perti¬ 
nent to the indictment, and if accused is given a 
sufficient opportunity, to answer it^^ Under stat¬ 
ute in some jurisdictions a variance between the 
indictment or information and the proof as to the 
description of any matter or thing is not ground 
for acquittal unless the trial court finds that such 
variance is material to the merits of the case or 
may be prejudicial to accused.^^ 

Money and currency. In general an averment of 


the taking of '^mone/' may be supported by proof 
of the taking of any particular kind of money 
but where a particular kind of money is specifical¬ 
ly described it must be proved as laid.^® An aver¬ 
ment of the taking of promissory notes may be 
supported by proof of the taking of bank bills^® or 
treasury notes.^7 An averment of money, however, 
is not supported by proof of a certificate of de¬ 
posit^* or of a check.^^ 

Quantity, Where an indictment in describing the 
personal property involved in the offense unnec¬ 
essarily alleges the quantity of such property im- 
der a videlicet, proof of a different quantity is not 
a material variance.^® 

§ 267. -Ownership or Possession of Prop¬ 

erty 

A material variance between allegations and proof 
of ownership of property is fatal. 

In those cases in which it is necessary to aver 
the ownership of property, under the rules consid¬ 
ered supra § 143, a material variance between the 
allegations and proof is fatal.^^ An allegation of 
ownership must be supported by proof that either 
the general property or the possession was in the 
person named.®^ Proof of general title in the per¬ 
son alleged is sufficient, although the property has 
been leased to another.^® Proof of possession is 
sufficient,®^ as is proof of right to possession®® 
or proof of custody and control rendering the pos¬ 
sessor accountable to the true owner.®® Where 
the injury is to a dwelling house, it should be de¬ 
scribed as the dwelling of the person in posses¬ 
sion.®? An averment of possession must be proved 


37. Gal.—^People v. Main, 46 P. 612,* 
114 OaL 6S2. 

38. Tex.—Cogrdell v. State, 198 S.W. 
675. 81 Tex.Cr. 66. 

39. Mo.—State v. Plant, 107 S.W. 
1076, 209 Mo. 807. 

Wash,—State v. Bowen, 258 P. 793,' 
142 Wash. 488. 

31 C.J. p 850 note 67. | 

4a Iowa.—^State ▼. Watrous, 18 1 
Iowa 489. I 

81 Cjr. p 850 note 68. 

41. U.S.—^Rosenblatt v. XT. S., C.C.A. 
N’.T., 271 P. 435, certiorari denied 
41 S.Ot. 586, 256 X7.S. 695, 65 lu 
Ed. 1176. 

31 C.J. p 850 note 69. 

48. Mass.—Commonwealth v. War¬ 
ner, 54 N.E. 358, 173 Mass. 541. 

81 O.J. p 850 note 70. 

43. Neb.—Sledgre v. State, 6 N.W. 

2d 76. 142 Neb. 354, 

Ohio.—Stats' V. Brozidb, 141 N.E. 
491, 108 Ohio St' 559. 


44. Ala.—^Edwards v. State, 49 Ala. 
334. 

31 C.J. p 851 note 71. 

45. HI.—Williams ▼. People, 101 
HL 382. 

31 C.J. p 851 note 72. 

4a Mass.—Commonwealth v. Ash¬ 
ton. 125 Mass. 384—Commonwealth; 
V. Butts, 124 Mass. 449. 

47. Mass.—Commonwealth ▼. Grif¬ 
fiths, 126 Mass. 252. 

4a Mass.—Commonwealth v. Howe, 
132 Mass. 250. 

49. Ala.—Carr v. State, 16 So. 155, 
104 Ala. 43. 

BO. U.S.—XT. S. V, Signore, C.C.A. 
lU., 115 P.2d 669. 

51. Ga.—Grant v. StatSi 47 S.E. 

524, 120 Ga. 199. 

31 C.J. p 851 note 78. 

▼axiAiiioe not estabUshed 

Proof under embezzlement statute 
concerning Individual's funds was 
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not variance under Indictment un¬ 
der statute concerning corporation's 
funds, the latter offense being in¬ 
cluded in, and constituting a degree 
of the former offensa—Runyon v. 
Commonwealth. 289 S.W. 244, 217 
Ky. 388. 

52. Mass.—Commonwealth v. Wade, 
17 Pick. 395. 

31 0.1. p 851 note 80. 

sa Tex.—^Dunlap v. State, 98 S.W. 

845, 50 Tex.Cr. 504. 

54. Me.—-State v. Whittier, 21 Ma 
341, 88 Am.D. 272. 

31 C.J. p 851 note 82. 

68. Or.—State v. Thompson, 42 P. 

1002, 28 Or. 296. 

31 C.X p 851 note 83. 

sa Colo.—Sloan v. People, 176 P. 

481, 65 Colo. 456. 

31 C.J. p 851 note 84. 

67. Ma--State v. Whittier, 21 Me. 

341, 38 Am.D. 272. 

N.a—State Y. Mason, 35 N.C. 841, 
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as laid,but may be supported by proof of pos¬ 
session by a servant or agent.59 It is not necessary 
to prove ownership of all the property described if 
the ownership of sufficient to make out the of¬ 
fense is established.®^ 

Statutory provisions. Statutes in some jurisdic¬ 
tions provide that there shall be no variance in case 
it is proved at the trial that either the actual or 
constructive possession or the general or special 
property is in the person alleged to be the owner.®^ 
Sudi a provision applies to undivided estates held 
in common as well as to estates of which the al¬ 
leged owner has a sole property in only a part.®^ 

Husband or wife. Property of a married woman 
which by reason of coverture vests in the husband 
must be laid as his properly,®® but under the mar¬ 
ried woman's acts in some states the separate prop¬ 
erty of the wife may be laid either in the wife or 
in the husband;®® but the separate property of the 
husband cannot be laid in the wife.®® 

Infants. Articles which a parent, in the dis¬ 
charge of his obligation as such, furnishes to a mi¬ 
nor child who lives with him may be charged to 
be the property of either the parent or the child;®® 
but property which the minor holds for purposes 
of pleasure and which the parent is not bound to 
furnish should be described as property of the mi- 
nor.®7 

Joint tenants and tenants in common. It has been 
held that, where the injury is against the posses¬ 
sion, ownership may be alleged to be in all or ei¬ 
ther of the persons owning property in common or 
jointly;®® and that, since the property of joint own¬ 
ers may be properly described as that of any one 
of them, proof of joint ownership of property de¬ 
scribed as that of an individual is not a variance,®® 


but in some cases where there is no actual occupa¬ 
tion of the premises the legal title must be stated 
accurately and it has been held that an indict¬ 
ment charging an entry upon the inclosed land of 
an individual is not supported by proof showing a 
joint ownership between such person and another 
and that both persons attended to the land and man¬ 
aged it.71 Where a joint ownership is averred, it 
is held not to be supported by proof of sole owner¬ 
ship but where the indictment against two de¬ 
fendants charges ownership of certain premises in 
them jointly, and it is dismissed as to one of them, 
the fact that it appears on the trial that appellant 
is the sole owner does not constitute a fatal vari- 

ance.73 

Partnerships. The property of a partnership may 
be laid in the name of the individual partners and 
proof of ownership by the partnership is not a vari- 
ance,7® provision being sometimes made by statute 
that it may be laid in an individual partner.^5 An 
averment that money embezzled was received for 
the account of an individual is not, however, sup¬ 
ported by proof that it was received for a partner¬ 
ship, although the individual's name appears in the 
hrm name, at least, in the absence of evidence that 
the individual was a member of the firm.*^® 

Corporations. An averment of ownership in a 
corporation is supported by proof of a de facto cor¬ 
porate existence.'^'^ Where a sole stockholder is in 
possession of the corporate property, it has been 
held that he may be averred to be the owner.7® 

Decedents^ estates. Property of an estate in the 
hands of an executor or administrator may be de¬ 
scribed as owned by him.^® Under statutory pro¬ 
visions in some states the ownership of property of 
a decedent's estate may be properly laid as in ex- 


58. N.a-~State V. Shertll, 81 N.C. 
550. 

Tex.—Williams v. State, 57 S.W. 93, 
42 Tex.Cp. 18. 

59. Tex.—Graves v. State, Or., 42 S. 
W. 800. 

80. Ark.—^Temple v. State, 189 S.W. 
855, 126 Ark. 290. 

Cal.—People v. Clark, 39 P. 53, 106 
Cal. 32. 

Sufficiency of proof of part of alle- 
srations srenerally see supra S 251. 

m. Mass.—Commonwealth v. Buck- 
ley, 18 N.B. 677, 148 Mass. 27, 1 
L.RJL 624. 

81 C.J. p 851 note 89. 

88. Masa—Commonwealth v. Har¬ 
ney, 10 Mete. 422. 

8& N.<V-State V. Martin, 7 N.C 
533. • : 

31 CJ. p 851,note 91^ ^ 


84, Tex.—^McGee v. State, Cr., 46 S. 
W. 930—Lucas v. State, 37 S.W. 
427, 36 Tex.Cr. 397. 

65. Tex.—Lucas v. State, supra. 

68. S.G.—State v. Trapp, 48 S.C.Li. 
203—State v. Williams, 33 8.aii. 
229. 

67. S.C.—State v. Trapp, 48 S.C.I 1 . 
203. 

Tex.—^Jollier v. State, 4 Tex.App. 12. 

88. N.T.—^People v. Horr, 7 Barb. 
9. 

69. Miss.—Wash v. State, 22 Ijliss. 

120 . 

70. N.T.—^People v, Horr, 7 Barb. 
9. 

71. Tex.—^Tanner v. State, Cr„ 50 S. 

w. 347 . 

31 C.J. p 852 note 99. 
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78. N.M.—^Territory v. Ortiz, 42 P. 
61, 8 N.M. 220. 

N.C.—State v. Hill, 79 N.C. 656, 

73. Tex.—^Rankin v. State, 56 S.W. 
929, 42 Tex.Cr. 1. 

74i Mass.—C ommonwealth v. 

O'Brien, 12 Allen 183. 

31 C.J. p 852 note 3. 

76. Wyo.—Van Horn v. State, 40 P. 
964, 5 Wyo. 501. 

31 CLJ. p 852 note 4. 

7& Miss.—Polkinffhome v. State, 7 
So. 347. 

77. CaL—^People v. Leonard, 39 P. 
617, 106 CaL 302. 

31 C.J. p 852 note 6. 

78. Ga.—Castleberry v. State, 62 G^a, 
442. 

79. Va, 7 -Cole v. Copmionwealth, 5 
Gratt. 696, 46 Va., 696. 
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ecutor, administrator, heir, or other person having 
the charge and control thereof.^® 

§ 268. - Description of Written or Print¬ 

ed Matter 

A material variance between the pleading and proof 
of a writing necessarily to be described in the indict¬ 
ment is fatal. 

A variance between the pleading and proof of a 
writing necessarily to be described in the indict¬ 
ment is fatal.^i Where the indictment attempts to 
set forth an instrument or writing according to its 
tenor, the evidence must conform to the instrument 
set out, although the description is unnecessarily 
particular.*^ However, a mere literal variance 
which does not change the sense in any respect 
is not fatal.** It is generally sufficient to describe 
a paper according to its legal effect;*^ but where 
an instrument is described according to its legal ef¬ 
fect the description must be proved.** Where only 
the substance and effect are set out in the indict¬ 
ment, proof to such extent is sufficient,** but the 
substance and effect must be established.**^ Under 
the statutes relaxing the common-law strictness of 
pleading, however, an immaterial variance usually 
is regarded as harmless.** A statute providing that 
any variance in the proof of written or printed mat¬ 
ter shall be immaterial where the identity of the 
instrument and its purpose are evident and suffi¬ 
ciently described does not conflict with a constitu¬ 
tional provision requiring the offense to be fully, 
plainly, and formally described.** There is no vari¬ 
ance where an instrument offered in evidence cor¬ 


responds to the description pleaded, although other 
details are shown which are not pleaded.** A vari¬ 
ance between a signature as described and that 
borne by an instrument offered in evidence is a 
question of fact, where from the handwriting the 
exact name is difficult of determination.*^ An in¬ 
strument introduced in evidence corresponding ex¬ 
actly with the copy set out in the indictment, but 
varying in form from the description thereof, also 
contained in the indictment, does not constitute a 
variance.** 

§ 269. -Matters Alleged to Be Unknown 

to Grand Jury 

If it appears on the trial that matters alleged to be 
unknown to the grand Jury were actually known to 
them, or, according to some authorities, could have been 
ascertained by them, there Is a variance; and, unless the 
matter involved was not essential to the sufficiency of 
the indictment, such a varianceT is fatal. 

As Stated supra § 119, certain matters which are 
not within the knowledge of the grand jury may be 
charged as unknown to them in the indictment- 
However, it is generally held that if it appears on 
the trial that the fact or name alleged to be un¬ 
known was actually known, a variance arises and 
a conviction cannot be had on the charge,** whether 
the allegation relates to the name or description of 
accused*^ or of a third person essential to the 
charge,** or to the description of property,** or the 
means used.*^ The better rule would appear to be 
that, to create a variance, the fact of knowledge 
must appear affirmatively from the evidence;** but 


SOn Tex.—^Dreyer v. State, 11 Tex. 
App. 503. 

31 C.jr. p 852 note 9. 

*81. Cal.—^People v. Connors, 246 F. 

1072, 77 CaLApp. 438. 

31 C.J. p 852 note 10. 

.Amoant of note 

Where indictment containing only 
•one count charged that accused 
forged a note or draft, in figures, 
-twenty-eight dollars and in writing 
charged that the note or draft was 
for the sum of seventy-eight dollars, 
and the state introduced in evidence 
the allegedly forged note which was 
for the sum of twenty-eight dollars, 
there was a **fatal variance” between 
the allegations in the indictment and 
the proof offered in support thereof. 
—Crump V. State, 4 So.2d 188, 30 
Ala.Xpp. 241, certiorari denied 4 So. 
2d 190, 241 Ala. 588. 

82. U.S.—U. S. V. Mason, C.C.N.T., 
26 F.Cas.No.15,736, 12 Blatchf. 497. 
31 C.J. p 852 note 11. 

.83. U.S.—S. V. Mason) ‘ supra. 
.31 C.J. p 852 note 12. ^' 


84. XT.S.—TJ. S, V. Keen, C.aind.. 
26 F.Cas.No.15,510, 1 McLean 429. 

31 C.J. p 852 note 13. 

85. Neb.—Frehm v. State, 36 N.W. 
295, 22 Neb. 673. 

31 C.J. p 852 note 14. 

86. Or.—State v. Thompson, 42 P. 
1002, 28 Or. 296. 

31 C.J. p 853 note 15. 

87. Tex.—Honeycut v. State, 3 S.W. 
716, 23 Tex.App. 71. 

31 aJ. P 853 note 16. 

88. CaL—^People v. Tonielli, 22 P. 
678, 81 Cal. 276. 

31 aJ. p 853 note 17. 

80. Mass.—Commonwealth v. Hall, 
97 Mass. 670. 

90. Tex.—Giles v. State, Cr., 67 S.W., 
99. 

j 31 G.J. p 353 note 19. 

I 91. Cal.—^People v. Oubrldge, 56 P. 

442, 6 Cal.Unrep.Cas. 241. 
gg. Tex.—Robinson V. State, 139 S. 

W. 978, 63 Tex.Cr. 212. 

93. U.S.—^Jones v, U. S., C.C.A.Md., 

' 11 F:2d 98, certiorari denied 46 
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S.Ct. 633, 271 U.S. 682, 70 L.Ed. 
1149. 

HL—^People V. O’Connell, 163 N.E. 
371, 331 lit 601. 

Tex.—^Murphy v. State, 98 S.W.2d 
831, 131 Tex.Cr. 319—Carlisle v. 
State, 93 S.W.2d 730, 130 Tex.Cr. 
246. 

31 C.J. p 853 note 25. 

94. Ala.—Leith v. State, 101 So. 336, 
20 Ala.App. 252. 

31 C.J. p 853 note 26. 

95. Tex.—Carlisle v. State, 93 S.W. 
2d 730, 130 Tex.Cr. 246. 

31 ax p 353 note 27. 

9a Ala.—^Toung v. State, 101 So. 
775, 20 Ala.App. 273, certiorari 
denied Ex parte Young, 101 So. 778, 
212 Ala. 123—Young v. State, 101 
So. 469, 20 Ala.App. 137, certiorari 
denied Ex parte Young, 101 So. 470, 
211 Ala. 613. 

31 C.X P 853 note 28. 

97. Tex.—^Jones v. State, 104 S.W.2d 
42, 132 Tex.Cr. 216. 

9a U.S.—^Kanner v. TJ. S., aaA.N. 
Y^ 21 F.2d 285, certiorari denied 
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in some jurisdictions the rule is stated to be that a 
variance results where it becomes apparent from the 
evidence that matters alleged as unknown might 
have been discovered by the exercise of ordinary 
diligence,although these cases would seem to be 
properly placed on the ground of lack of diligence 
or carelessness in making the accusation and not on 
variance between the allegation and proof.^ As ap¬ 
pears supra § 249, some authorities go so far as to 
hold that the fact of absence of knowledge must be 
proved by the prosecution. A^Tiere the allegation 
that a certain matter was unknown to the grand 
jury and a better description unobtainable by rea¬ 
sonable diligence is sufficiently proved at the trial, 
there is no variance and it has also been said that 
a false or inaccurate allegation that a name is un¬ 
known is not fatal where the indictment contains 
nothing which will mislead accused.^ 

The fact that it appears that knowledge exists 
at the time of trial will not of itself establish a vari¬ 
ance,^ nor, apart from any question of diligence, is 
a variance established by the mere fact that one of 


the witnesses before the grand jury is shown to 
have the description which the indictment alleges to 
have been unknown to the grand jury.® The desig¬ 
nation of accused as principal in one indictment 
does not show a variance from an allegation in an¬ 
other indictment charging him as accessary to an 
unknown principal.® Where the matter alleged to 
have been unknown was not essential to the suffi¬ 
ciency of the indictment, proof of knowledge will 
be considered immaterial.^ 

§ 270. -Disposition of Case on Establish¬ 

ment of Variance 

On acquittal or dismissal because of variance the 
prisoner may be remanded or held to await a new in¬ 
dictment. 

On acquittal because of variance, the prisoner 
may be remanded to await a new indictment.® Un¬ 
der the statutes in some states where the variance 
appears from the evidence, it is within the power 
of the trial court to take the case from the jury and 
hold accused to answer a new indictment® 


xn. CONVICTION OF OFFENSES INCLUDED IN CHABOE 


§ 271. General Rules 

The general rule permits conviction of an accused for 
a lesser offense Included within the charge of a greater 
offense made In the Indictment or Information, even 
though the lesser offense would by statute be triable 
without a Jury, or not triable on Indictment, or would 
be outside the jurisdiction of the court if only such lesser 
offense were charged; but a conviction cannot be had 
for a lesser offense not Included within the constituent 


elements of the greater offense charged, or for a lesser 
offense which has been barred by limitations. 

The general rule at common law is that, when an 
indictment charges an offense which includes with¬ 
in it another lesser offense or one of a lower de¬ 
gree, accused, although acquitted of the higher of¬ 
fense, may be convicted of the lesser.^® While the 


48 S.Ct. 122, 275 TJ.S. 564. 72 U 
Bd. 428—^Pearlman v. XT. S., C.C.A. 
Or., 20 P.2d 113, certiorari denied 
48 S.Ct. 85, 275 TT.S. 649, 72 Ia 
B d. 419. 

IIL—People V. Rongretti. 163 N.E, 373, 
331 Ill. 581. 

Mass.—Commonwealth v. Galvin, 39 
N.B.2d 656, 310 Mass. 733. 

31 OJT. p 853 note 30. 

Svldence held InsnAelsiit 

U.S.—Metzler v. U. S., C.aA.CaL. 
64 P.2d 203—Pox v. U. S., C.CJL 
Wis. 46 P.2d 364. 

99. Tex.—^Manley v. State, 136 S.W. 
2d 613, 138 Tex^Cr. 379—^Mathis v. 
State, 111 S.W.2d 262, 133 Tex.Cr. 
367—^Hunnlcutt v. State, 97 S.W. 
2d 967, 131 Tex.Cr. 260—^Morgan 

V. State, 80 S.W.2d 975, 128 Tex. 
Cr. 290—^Kuykendall v. State, 36 
S.W.2d 726, 117 Tex.Cr. 671. 

31 CJT. P 854 note 31. 

1. Mass.—Commonwealth v. Sher¬ 
man, 13 Allen 248. 

2. Tex.—^Brusenham v. State, 97 S. 

W. 2d 473, 131 Tex.Cr. 250—Daffan 
V. State. Cr.. 21 S.W.2d 801—Mitch-i 


ell V. State, 10 S.W.2d 87, 111 Tex. 
Cr. 101. 

3. XT.S.—U. S. V. Heitler, D.ani., 
274 F. 401, error dismissed 43 
S.Ct. 163, 260 U.S. 703, 67 L.Bd. 
472, and transferred, see 48 S.Ct. 
186, 260 U.S. 438, 67 L..Bd. 338, 
affirmed, C.aA., 289 P. 1021, cer¬ 
tiorari denied 44 S.Ct 135, 263 U. 
S. 728, 68 Li.Bd. 528. 

4b Tex.—^Kuykendall v. State, 36 S. 

W.2d 726, 117 Tex.Cr. 571. 

81 CJ. p 854 note 84. 

Accused’s knowledsre or statement 
of means used to commit assault 
raises no question of variance from 
an allegation that such means were 
unknown to the grand Jury.—^Daflan 
V. State. TexCr., 21 S.W.2d 301. 

5. Ala.—Toung v. State, 101 So. 
776, 20 Ala.App. 273, certiorari de¬ 
nied Bx parte Toung, 101 So. 778, 
212 Ala. 123—^Toung v. State, 101 
So. 469, 20 AIa.App. 137, certiorari 
denied Bx parte Toung, 101 So. 470, 
211 Ala. 613. 

6. Mass.—Commonwealth v. Mer¬ 
rick, 152 N.R 377, 255 Mass. 510. 
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7- Ala.—Ware v. State, 67 So. 763, 
12 Ala.App. 101. 

31 C.J. p 854 note 35. 

Addittonal co-oo3uqptratoxs 
Indictment charging conspiracy 
with person unknown was not at fa¬ 
tal varlajice with proof showing that 
one known person was unnamed.— 
Jones V. U. S., aC.A.Md., 11 P.2d 98, 
certiorari denied 46 S.Ct. 683, 271 
U.S. 682, 70 L.Bd. 1149. 

8. U.S.—U. S. V. Smith, C.C.D.C., 27 
P.Cas.No.16,826, 2 Cranch C.C. 111. 

9. Ala.—^McClellan v. State, 25 So. 
725, 121 Ala. 18. 

81 C.J. p 854 note 37. 

10. Ala.—^Kitchens v. State, 172 So. 
297, 27 Ala.App. 336—^Thrash v. 
State, 126 So. 606, 28 Ala.App. 
433. 

Ariz.—^Bocchl v. State, 212 P. 468, 
25 AHz. 37. 

Ill.—^People V. Gllckman, 36 N.B.2d 
720, 877 UL 360—People v. Minner. 
246 IlLApp. 376. 

La.—State v. Ritchie, 186 So. 11, 
15, 172 La. 942, citing Corpus Jo- 
ziir—State v. Smith, 131 So. 296, 
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general rule permits conviction of only such lesser 
offenses as are in their nature constituent parts of 
the major offense charged,where an indictment 
charges not only the major offense, but also in terms 
charges a lesser offense, accused may be convicted 
of the lesser offense even though not forming a con¬ 
stituent part of the major offense chargedA^ This 
common-law rule is not abrogated although the mi¬ 
nor included offenses are by statute triable without 
a jury,^^ or although the minor offense is not triable 
on indictment,^^ or although the minor offense is 
one for which the court has no jurisdiction to en¬ 
tertain a prosecution in the first instance>5 if one 
is indicted under one section of a statute, and the 
evidence shows that he is not guilty of a violation 
of that section, but is guilty of a violation of an¬ 
other section, he may be convicted under the latter 
if the indictment is broad enough to include the of- 
fense.l® On an indictment for a major offense, the 
prosecution may abandon aggravating circumstances 
and proceed for a minor degree or included of- 
fense.^*^ 

The rule that an accused may under an indict¬ 
ment for one offense be convicted of a lesser and 
included offense applies, however, only to included 
offenses of an actionable character,!^ and where the 
statute of limitations has not run against the of¬ 
fense for which accused has been indicted, but has 


run against the lesser and included offenses, the lat¬ 
ter are no longer actionable and accused may not 
be convicted of them under the indictment.^^ Ac¬ 
cused cannot be convicted of an offense committed 
at a time and place different from those alleged in 
the indictment, although of a class included within 
the offense charged,20 nor may he be convicted of 
any offense which is distinct from, and not included 
within, that charged in the indictment^i 

§ 272. Conviction of Misdemeanor on Charge 
of Felony 

One accused of a felony may, under the general rule, 
be convicted of an included misdemeanor. 

At common law there could be no conviction of 
a misdemeanor on an indictment for felony, al¬ 
though the elements of the misdemeanor were in¬ 
cluded in the felony charged,^^ the reason for the 
rule being that on a trial for misdemeanor accused 
had certain advantages such as the right to appear 
by counsel, to have a copy of the indictment, and to 
a special jury, which were denied him on a trial 
for felony.28 In the United States, since accused 
has the same rights on the trial of offenses of ei¬ 
ther character, the common-law rule has not been 
generally recognized, there being no reason for its 
application,24 it having been abolished by statute in 
many of the states,^® as it also has been in Eng- 


171 La. 452—state v. Barber, 120 
So. 33, 167 La. 685. 

Mich.—^People v. Bradovich, 9 N.W. 
2d 560, 305 Mich. 329—People v. 
Rose. 256 N.W. 536, 268 Mich. 529. 
Mo.—State v. Moon, 283 S.W. 468, 
470, 221 Mo.App. 592, dtinsr Corpus 
Jails. 

Neb.—parte Flanders, 230 N.W. 
684, 119 Neb. 761. 

N.X—State v. Newman, 24 A.2d 206, 
128 N.XLaw 82. 

Okl.—^Lesser v. State, 254 P. 988, 
36 Okl.Cr. 393. 

Pa.—Commonwealth v. Arcuroso, 128 
A, 668, 283 Pa. 84—Commonwealth 
V. Trombetta, 200 A. 107, 131 Pa. 
Super. 487—Commonwealth v. 
Garrity, 32 Pa.Dlst. & Co. 99, 20 
Erie Co. 49. 

Vt—State V. Deso, 1 A.2d 710, 110 
Vt. 1. 

Va.—Spickard v. City of Lynchburg, 
6 S.E.2d 610, 174 Va. 602—McDan¬ 
iel V. Commonwealth. 181 S.E. 634, 
165 Va. 709. 

Wash.—State v. Howard, 288 P. 236, 
167 Wash. 183. 

31 C.J. p 854 note 38. 

‘<Xt is wdl settled that under a 
charge of a major offense, a con¬ 
viction may be had of a minor of¬ 
fense necessarily, or by the allega¬ 
tions of the indictment included 
therein and to which the evidence 


applies.”—^Barton v. State, 199 S.E. 
357, 358, 68 Ga.App. 554. 

11. Va.—Stapleton v. Common¬ 

wealth, 124 S.E. 237, 140 Va. 475. 
The general role is Inapplicable 

to a caae where the other offense 
is not necessarily included in the 
main charge; one indicted for drunk¬ 
en driving may not under such In¬ 
dictment be convicted of reckless 
driving, since the two offenses are 
entirely distinct from each other.— 
Spickard v. City of Lynchburg, 6 S. 
E.2d 610, 174 Va. 602. 

12. Va.—Stapleton v. Common¬ 

wealth, 124 S.B. 237, 140 Va. 476. 

13. La.—State v. BCowerton, 138 So. 
668, 173 La. 788—State v. Ritchie, 
136 So. 11. 16. 172 La. 942, citing 
Corpus Juris—State v. Flattmann, 
135 So. 3, 172 La. 620—State v. 
Fruge, 31 So. 323, 106 La. 694. 

14. Iowa—State v. Jarvis. 21 Iowa 
44. 

Kan.—Guy v. State, 1 K an. 448. 

15. Okl.—Suitor v. State, 118 P. 
412, 6 OkLCr. 305. 

1& Mo.—State v. Hamill, 106 S.W. 

1103, 127 Mo.App. 661. 

31 C.J. p 854 note 42. 

17. Iowa—State v. Baldwin, 45 N. 

W. 297, 79 Iowa 714. 

31 C.J. p 854 note 43. 
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18. Ala—Spears v. State, 160 So. 

727, 26 AlaApp. 376. 

18. Ala—Spears v. State, supra 

20. Wash.—State v. Steinle, 200 P. 
313, 116 Wash. 608. 

Issues, proof, and variance see su¬ 
pra §§ 244-270. 

21. Va—^Myers v. Commonwealth, 
138 S.E. 483, 148 Va 725. 

82. Okl.—^Ex parte Peoples, 100 P. 
2d 295, 296, 69 OkLCr. 83, quoting 
Corpus Juris. 

Pa—Commonwealth ▼. Anagustov, 8 
PaDist. & Co. 716. 

31 C.J. p 855 note 45. 

23. OkL—Ex parte Peoplea 100 P. 
2d 295, 296, 69 OkLCr. 83, quoting 
Corpus Juris. 

Pa—Commonwealth v. Anagustov, 3 
PaDist. & Co. 716. 

31 aj. p 855 note 46. 

2a Iowa—state v. Shaver, 198 N. 

W. 329, 197 Iowa 1028. 

OkL—^Ex parte Peoples, 100 P.2d 
295, 296, 69 OkLCr. 83, quoting Cor¬ 
pus Juris. 

Pa—Commonwealth y. Anagustov, 3 
PaDist & Co. 716. 

31 CJ. P 855 note 47. 

25. Ala—^Doss V. Stata 138 So. 231, 
220 Ala 30, 68 A.L.R. 712, denying 
certiorari 123 So. 237, 23 AlaApp. 
168. 



§ 273 


INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


land;26 and the general rule is that on an indict¬ 
ment for a felony accused may be convicted of a 
misdemeanor, the commission of which is neces¬ 
sarily included in the offense charged.^? By some 
of the earlier statutes the doctrine of merger was 
recognized even in the United States.^s Where ac¬ 
cused is acquitted of the felony charged, it has been 
held that the court may hold him to be dealt with 
for the misdemeanor.^^ There may be no convic¬ 
tion of a misdemeanor not necessarily included in 
the felony charged.30 

§ 273. Statutory Provisions 

Under statutes the validity of which has been sus- 
'talned, on an Indictment or information charging an 
offense having different degrees, accused may be con¬ 
victed of a minor degree on a charge of the greater, or 
there may be a conviction of a lesser offense necessarily 
Included within the greater. 

By statutes, variously worded in the various 
states, it is commonly provided that on an indict¬ 
ment or information charging accused with an of¬ 
fense consisting of several degrees, there may be 
a conviction of the minor degree on a charge of a 
greater,®^ or that there may be a conviction for an 
offense necessarily included in the graver charge,^^ 
or, as considered infra § 285, of an attempt or as¬ 
sault with intent to commit the crime charged. So 
by statute it may be provided that an offense, charg¬ 


ed to have been committed under particular circum¬ 
stances as to time, place, person, property, value, 
motive, or intention, necessarily includes an offense, 
without the circumstances, or with part only,33 
case the statement of the graver offense in the in¬ 
dictment is sufficient to inform accused also of the 
essentials of the less charge, such statutes do not 
infringe the constitutional right of accused to be 
informed of the nature and cause of the accusa¬ 
tion,or to the presentment and indictment of a 
grand jury.^S Such statutes extend to offenses 
made punishable after their enactment.^S 

Under provisions that accused may be found guil¬ 
ty of any offense, the commission of which is “nec¬ 
essarily included” in that with which he is charged, 
the lesser offense must not only be a part of the 
greater in fact, but must be embraced within the le¬ 
gal definition of the greater as a part thereof ;37 
and one of the tests determining whether one crime 
is necessarily included within another is whether an 
acquittal or conviction of one bars a prosecution for 
the other.38 If, on taking away certain elements of 
the crime charged, the essential elements of an¬ 
other are left it constitutes an included offense.39 
An accused may not be found guilty of a lesser of¬ 
fense under an indictment for a greater offense 
where such lesser offense is not necessarily includ¬ 
ed in the offense charged.^^^ 


liO.— state V, Smitlx, ISl So. 296, 171 
La. 452. 

OkL—Ex parte Peoples, 100 P.2d 295, 
296, $9 Okl.Cr. 83, quoting Corpus 
itaxiM. 

Pa.—Commonwealth v. Garrity, 32 
Fa.Dlst. & Co. 99, 20 Erie Co. 49 
—Commonwealth v. Anagustov, 3 
Pa.Di8t. & Co. 716. 

Tenn.—^Turpin v. State, 114 S.W.2d 
953, 173 Tenn. 138. 

31 C.J. p 855 note 48. 

ae. Okl.— Hx. parte Peoples, 100 P. 
2d 295, 296, 69 Okl.Cr. 83, quoting 
Corpus Juris. 

Pa.—Commonwealth v. Anagustov, 8 
Pa.Dlst. & Co. 716. 

27. Ind.—^Bryant v. State, 186 N.B. 
322, 205 Ind. 372. 

Iowa.—State v. Shaver, 198 N.W. 329, 
197 Iowa 1028. 

Pa.—Commonwealth v. Anagustov, 82 
Pa.Super. 156. 

Tenn.—Harding v. State, 288 S.W. 

986, 153 Tenn. 316. 

81 C.J. p 855 notes 47, 48. 

28; OKL—^Bx parte Peoples, 100 P. 
2d 295, 296, 69 OkLCr. 83, quoting 
Corpns Juris. 

Pa.—Commonwealth v. Anagustov, 3 
Pa.Dist. 8b Co. 716. 

81 aj. p 855 note 50. 

2^ peute* Peoples, 100 P. 


2d 295, 296, 69 Okl.Cr. 83, quoting 
Corpus Juris. 

Va.—^Toung v. Commonwealth, 1 Rob. 

805, 40 Va. 805. 

31 C.J. p 855 note 51. 
aa Wash.—State v. Manos, 270 P. 
132, 149 Wash. 60—State v. Chin 
Kee Woy, 265 P. 460, 147 Wash. 
194. 

3L Ky.—^Blankenship v. Common¬ 
wealth. 28 S.W.2d 774, 234 Ky. 
531. 

N.C.—State v. Smith, 160 S.E. 577, 
201 ISr.C. 494. 

Ohio.—^Rudner v. State, 160 N.B. 
718, 27 Ohio App. 59, error dis¬ 
missed 160 N.E. 634, 117 Ohio St 
620. 

31 C.J. p 855 note 52. 

32. U.S.—U. S. V. Martini, D.CJUa., 
42 F.Supp. 502. 

Arlz.—State v. Hanks, 118 P.2d 71, 
58 Arlz. 77. 

Minn.—State v. McLeavey, 196 N.W. 

645, 157 Minn. 408. 

N.C.—State v. Hall, 200 S.B. 375, 
214 N.C. 639. 

Okl.—^Thoreson v. State, 100 P.2d 
896, 69 OkLCr. 128—^Ex parte Peo¬ 
ples, 100 P.2d 295, 69 OkLCr. 83— 
Roberts v. State, 92 P.2d 812, 66 
OkLCr. 371, denying rehearing 89 
P.2d 979, 66 Okl.Cr. 371. 

S.D.—State v. Leonard, 232 N.W. 
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909, 57 S.D. 407, affirmed 236 N.W. 
287, 58 S.D. 829. 

Tenn.—Turpin v. State, 114 S.W.2d 
953, 173 Tenn. 188. 

Utah.—State v. Wald, 67 P.2d 647, 
92 Utah 297—State v, Woolman, 83 
P.2d 640, 84 Utah 23, 93 A.L.R. 723. 
31 C.J. p 855 note 53. 

33- Ky.—^Pord v. Commonwealth, 
193 S.W. 1026, 175 Ky. 126—Barn¬ 
ard V. Commonwealth, 22 S.W. 219, 
94 Ky. 285, 15 Ky.L. 51. 

34. Mo.—State v. Miller, 18 S.W.2d 
492, 822 Mo. 1199. 

81 C.J. p 856 note 56. 

35. N.J.—State v. Jankowski, 82 A. 
309, 82 N.J.Law 229, affirmed 85 
A. 1135, 83 N.J.Law 796. 

3l C.J. p 856 note 57. 

33. Neb.—^Mulloy v. State, 78 N.W. 
525, 58 Neb. 204. 

37. CaJ.—^People v. Kerrick, 77 P. 
711, 144 CaL 46—People v. Mc¬ 
Grath, 271 P. 649. 94 CaLApp. 520. 
Utah.—State v. Woolman, 33 P.2d 
640. 84 Utah 23, 93 A,L.R. 723. 

33. CaL—^People v. McGrath, 271 
P. 549, 94 CaLApp. 520. 

39. Iowa.—State v. Marshall, 220 N. 
W. 106, 206 Iowa 373. 

40l Utah.—State v. Anderton, 252 p. 
280, 69 Utah 58. , 
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Statutes authorizing a conviction of a lesser de¬ 
gree of an offense do not authorize a conviction 
as accessary under an indictment as principaL^i 

By whom guilt of less offense determined. Stat¬ 
utes authorizing a verdict of guilty of a lesser of¬ 
fense under a charge of a greater offense contem¬ 
plate that the verdict should be by the same finder 
of fact to which the question of guilt is submitted.^2 

Statutes prohibiting conviction of lesser offense. 
Under statutes defining certain offenses and in 
terms prohibiting conviction of a lesser offense un¬ 
der a charge of the specified offense, the lesser of¬ 
fense referred to is one necessarily included within 
the offense charged and of which accused could be 
convicted except for the restriction or limitation 
contained in such statute.^3 

§ 274, Siifficiency of Allegations 

The allegations permitting a conviction of an of¬ 
fense included in the charge are considered in de¬ 
tail in the sections immediately following. 

Examine Pocket Parts for later cases. 

§ 275. -Necessity of Sufficient Charge of 

Minor Offense 

To warrant conviction of a lesser offense on an In- 
dictment or information charging a greater offense, It Is 
essential that the allegations describing the greater 
offense contain all essential averments relating to the 
lesser offense or that the greater offense necessarily in¬ 
clude all the essential Ingredients of the lesser. 

While it is not necessary to make a specific charge 
of all the offenses included in the charge for which 
the indictment is drawn,nevertheless a convic¬ 
tion cannot be had of a crime as included in the of¬ 
fense specifically charged unless the indictment in 


describing the major offense contains all the essen¬ 
tial averments of the lesser, or the greater of¬ 
fense necessarily includes all the essential ingredi¬ 
ents of the lesser.^5 this connection it has been 

said that, unless the allegations relating exclusively 
to the greater crime can be stricken from the in¬ 
dictment and still leave averments relating to the 
lesser crime sufficient to constitute the latter, the 
lesser is not necessarily included within the greater 
so as to support a conviction of the lesser of- 
fense.4® It has also been held that the allegation of 
facts not constituting an element of the greater of¬ 
fense cannot be considered in support of a convic¬ 
tion of the lesser offense.'*'^ Some statutes are con¬ 
strued to dispense with the necessity of alleging 
particular facts in particular classes of prosecutions 
as a basis for a conviction of the included offense.^s 
Otherwise there must be an added count.'^^ Some 
liberality of interpretation is permitted in such cas¬ 
es.®® So, on an indictment charging burglary and 
larceny, the larceny must be well laid in order to 
support a conviction for larceny.®^ Where it is 
essential that the minor offense be charged to have 
been done “unlawfully** or in any other particular 
manner, such manner may be gathered from the 
entire indictment.®^ 

§ 276. -Effect of Insufficiency of Charge 

of Higher Offense 

It Is generally, but not universally, held that a 
charge insufficient to aver a greater offense may never¬ 
theless sustain conviction of an Included lesser offense 
which Is sufficiently averred. 

The general rule is that, where an indictment con¬ 
tains a sufficient charge of a minor offense, a con¬ 
viction therefor may be sustained, although the in¬ 
dictment is insufficient to charge the greater of¬ 
fense.®^ There is, however, authority to the ef- 


41. N.C.—State v. Green, 26 S.E. 112, 
119 N.C. 899. 

4flL U.S.—U. S. V. Martini, D.C,Ala., 
42 F.Supp. 502. 

43, Ind.—Ramsey v. State, 183. N. 
R 648, 204 Ind. 212. 

44. Mich.—^People v. Rose, 256 N. 
W. 536, 268 Mich. 529. 

Wash.—State v. Howard, 288 P. 236, 
237, 157 Wash. 183, Quoting: Oor- 
pxui Juris. 

81 C.J. p 856 note 60. 

46. Ariz.—^Ramirez v. State, 108 P. 
2d 459, 55 Ariz. 441—Uren v. 

State, 232 P. 398, 27 Ariz. 491. 

Ark.—Crank v. State, 264 S.W. 986, 
165 Ark. 417. 

K.!.—State v. Butler, 160 A. 894‘, 101 
Njr.Xjaw 91, reversingr 147 A. 496/' 
7 N.J.Misc. 868. 3 , j 

N.Y.-^iBOii>le, V//.Zielinski, 28,8 -N.X.! 
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S. 176, 177, 247 App.Div. 578, cit¬ 
ing: Ck)rpu8 Jnzis. 

Wash.—State v. Howard, 288 P. 236, 
237, 157 Wash. 183, Quoting: Corpus 
Juris. 

31 aj. p 866 note 61. 

Allegfations held suffideat 
Neb.—Hunter v. State, 244 N.W. 924, 
124 Neh. 27. 

Va.—Stapleton v. Commonwealth, 124 
S.R 237, 140 Va. 475. 

is, TJ.S.—H. S. ex rel, Valenti v. 

Karmuth, I>.C.N.T., 1 F.Supp. 370. 
Wis.—Eastway v. State, 206 N.W. 
879, 189 Wis. 56. 

"The correct rule seems to be that 
if the aUegff,tions of the indictment 
relating: to the crime chargred, and 
hot relating^^o the,crime foun^ can 
be stricken from the indictment, and 
still -have in the indictment suffi- 

129? 


cient alleg:ations of the crime found, 
then the ]udg:ment of conviction Is 
g:ood, if sufficiently supported by the 
evidence.”—^People v. Zielinski, 288 
N.T.S. 176, 177, 247 App.Div. 578. 

4sr. Mont.—^Territory v. Dooley, 1 
P. 747, 4 Mont 295. 

31 C.J. p 856 note 62. 

4% N.C.—State v. Jones, 106 S.R 
817, 181 N.C. 546. 

31 C.J. p 856 note 63. 

49. Miss.—Scott V. State, 60 Miss. 
268. 

50u Kan.—State v. Way. 93 P. 159, 
76 Kan. 928, 14 D.R.A.,N.S., 603. 

51. W.Va.—State v. McClung:, 18 S. 
R 654, 36 W.Va. 280. 

52. Ga.—Bard v. State, 55 Ga. 319. 

53. Iowa.—State v. EEamess, 241 N. 
W. 645, 214 Iowa 160, citing: Oor— 
pus juris. 
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feet that the lesser charge must fall with the great¬ 
er,and, of course, a conviction of the lesser of¬ 
fense is not supported by an indictment which nei¬ 
ther charges the greater offense nor embraces the 
constituents of the inferior grade.^® 

§ 277. - Conviction of Highest Degree 

When Degree Is Not Specified 

An indictment charging the essentials of a crime of 
the first degree may sustain a conviction therefor even 
though it fails specifically to aver the degree charged. 

An indictment which does not specify the degree 
will sustain a verdict for the highest degree of an 
offense divided by statute into degrees, when it con¬ 
tains the essentials of a charge of such degree.56 

§ 278. Conviction of Lower Degree 

Ordinarily, In the case of crimes divided Into de¬ 
grees, an accused may be convicted of a lower degree 
on an indictment or information charging a higher de¬ 
gree, if the lower degree is necessarily included within 
the higher degree. 

In the case of an offense divided into degrees, ac¬ 
cused may, on an indictment framed for the higher 
degree, be convicted of the lower degree and ac¬ 
quitted of the higher,57 provided such offense of 
a lower degree is necessarily included in the higher 
one charged in the indictment,58 a provision to such 
effect being frequently made by statute, as consid¬ 
ered supra § 273. Lesser crimes are not to be in¬ 
cluded unless demanded by the plain provision of 
a statute or the facts developed at the trial bring 
the case within the definition of the lesser crime ;58 
and statutes providing that when an offense is di¬ 
vided into degrees it is sufficient to charge the of¬ 


fense without specifying the degree have been con¬ 
strued as meaning only that when the greater of¬ 
fense is charged it includes the lesser and not that 
it is sufficient to charge the offense generally with¬ 
out specification of any degree.®® A statute pro¬ 
viding that judgments and other proceedings shall 
not be affected because the evidence tends to show 
a higher degree of the crime of -which accused w’as 
convicted does not authorize the conviction of a 
lower degree which is not embraced within the high¬ 
er degree charged.®^ Where the act for which ac¬ 
cused is indicted is the same as that for which he 
is convicted, a conviction may be had for the low¬ 
er degree, although the particular intent or circum¬ 
stances characterizing the lower degree are not stat- 
ed.®2 

§ 279. -Burglary 

On an indictment for a higher degree of burglary one 
may be convicted of a lower degree included therein, 
and under an accusation simply of “burglary” it has 
been held that one may be convicted of burglary in 
either the first or second degree. The authorities dis¬ 
agree as to whether accused charged with burglary in 
the nighttime may be convicted of the lesser offense of 
burglary In the daytime. 

On a charge of burglary in a higher degree, a 
conviction may be had for burglary in a lower de¬ 
gree where the higher degree includes the elements 
of the lower,®® and provided the evidence supports 
the conviction,®^ although it is not necessary that 
the evidence support the burglary as charged in or¬ 
der to sustain conviction of another offense also 
charged as a part thereof,®® or that it support the 
other offense charged in order to sustain a convic¬ 
tion of the burglary.®® Where, however, the low- 


Tex.—Johnson v. State, 263 S.W. 924, 
97 Tex.Cr. 668. 

31 O.J. p 856 note 68. 

54. Mont.—^Territory t. Dooley, 1 
P. 747, 4 Mont. 296. 

55. La.—State v. Porter, 21 So. 126, 
48 La.Ann. 1539. 

5ew Ariz.—Chne v. State, 192 P, 554, 
192 P. 1071. 

31 C.J. p 857 note 71. 

57. IlL—^People v. Ardelean, 13 N.E. 
2d 976, 368 Ill. 274—People v. 
Dugras, 141 N.E. 769, 310 Ill. 291. 
Ind.—De Horlty v. State. 19 N.E.2d 
946, 215 Ind. 390. 

Ky.—^Madden v. Commonwealth, 261 
S.W. 273, 202 Ky. 782. 

Okl.—^Thoreson v. State. 100 P.2d 
896, 69 Okl.Cr. 128—Hodges v. 

State, 86 P.2d 443, 65 OkLCr. 277, 
modified on other grounds 92 P.2d 
690, 66 OkI.Cr. 422. 

Vt.—State V. Deso, 1 A2d 710, 110 i 
Vt 1. I 


Va.—^Maxwell v. Commonwealth, 183 j 
S.K 452, 165 Va. 860. 

31 C.J. p 867 note 72. 

5a S.D.—State v. Cotton, 155 N.W. 

8, 36 S.D. 396. 

31 C.J. p 867 note 73. 

59. Wash.—State v. Wilson, 145 P. 

456, 83 Wash. 419. 

31 C.J. p 857 note 76. 
ea Wash.—State y. Spencer, 121 P. 
2d 912, 101 XJtali 287, denying re¬ 
hearing 117 P.2d 456, 101 Utah 276. 

61. Mo.—State v. Willard, 128 S.W. 
749, 228 Mo. 328. 

62. Minn.—State y. Lessing, 16 
Minn. 76—State y. Dximphey, 4 
Minn. 438, 

6a La.—State y. Barber, 120 So. 
83, 167 La. 635. 

N.C.—State y. Fleming, 12 S.E. 131, 
107 N.C. 906. 

Statute as incliuiiye of hnzglaxy 
charge 

Statute permitting conviction of 
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crime of less degree than that charg¬ 
ed held applicable to first degree 
burglary.—State v. Smith, 160 S.E. 
677, 201 N.C. 494. 

64. N.C.—State v. Johnson, 12 S.E. 
2d 278, 218 N.a 604—State v. 
Fleming, 12 S.E. 131, 107 N.C. 906. 

Jury’s discretion exercised on. evi¬ 
dence 

The statutory provision that on 
indictment for flrst-degrree burglary. 
Jury may return verdict of guilty of 
burglary in second degree, if they 
deem it proper, does not authorize 
such verdict independent of all evi¬ 
dence, but empowers Jury to re¬ 
turn verdict of guilty of burglary 
In second .degree, on trial for bur¬ 
glary in first-degree if they deem 
it proi>er to do so from evidenca— 
State y. Johnson, 12 S.E.2d 278, 218 
N.C. 604. 

65. N.C.—State v. Allen, 119 S.E. 
604, 186 N.C. 302. 

66l N.C.—^State v. Allen, supra. 
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er degree of the offense is committed in a manner 
distinct from that charged, a conviction of the low¬ 
er degree cannot stand.67 it has been held that, 
where the statute makes burglary in the nighttime 
burglary in the higher grade or degree, and bur¬ 
glary in the daj^ime burglary in the lower grade 
or degree, the latter is not included in a charge of 
the former but other authorities hold that on a 
charge of breaking and entering in the nighttime 
\vith intent to commit larceny an accused may be 
convicted of the lesser crime of breaking and en¬ 
tering with larcenous intent in the daytime, this be¬ 
ing regarded as constituting a part of the offense 
charged.®^ 

Under a charge of ‘'burglary’’ it has been held 
that accused may be convicted of burglary in ei¬ 
ther the first or second degree.’^® Under an in¬ 
dictment for ordinary burglary, it has been held 
that one may not be convicted of the specific and 
distinct statutory crime of burglary of a private 
residence at night.7l 


§ 280. - Homicide 

The general rule la that one may be convicted of a 
lesser grade or degree of homicide under an indictment or 
information charging murder generally, or charging mur¬ 
der In the first degree, and that under charges of murder 
in the second degree or of manslaughter accused may be 
convicted of lesser grades or degrees; but some au¬ 
thorities refuse to extend this principle to include convic¬ 
tion of Invoiuntary manslaughter under a charge of a 
greater offense. 

Since an indictment for murder includes all the 
lower grades of felonious homicide,72 under a com¬ 
mon-law form of indictment a conviction may be 
had for either of the degrees of murder as defined 
by statute or of the lower degrees of murder as de¬ 
fined by statute or of the lower grades of homi- 
cide,73 subject, it has been held, to the qualifica¬ 
tion that on an indictment for common-law homi¬ 
cide, although the punishment therefor has been 
defined by statute, there can be no conviction for 
a statutory homicide which is not included in the 
common-law definition.74 Under the general rule, 
on an indictment charging murder generally an ac¬ 
cused may be found guilty of manslaughter,^® as 


67. Mo.—state v. Alexander, 56 Mo. 
131. 

31 C.J. p 857 note 82. 
ea. Kan.—State v. Boyle, 230 P. 334, 
117 Kan. 102. 

Tex.—^Martin v. State, 67 S.W.2d 
1104, 123 Tex.Cr. 82. 

31 O.J. p 857 note 83, P 866 note 85. 
69. Iowa.—State v. Jordan, 64 N.W. 
63, 87 Iowa 86. 

Mass.—Commonwealtli v. Iiavery, 151 
N.B. 466, 255 Mass. 827—Common- 
wealtlx V. Clifford, 150 N.E. 181, 
254 Mass. 890. 

7'9. CaL—People v. Clinton, 233 P. 
78, 70 CaLApp. 262, followed in 
People V. Higbee, 238 P. 79, 70 
CaLApp. 788. 

71. Tex.—^Luce v. State, 81 S.W.2d 
93, 128 Tex.Cr. 287—Crawford v. 
State, 78 S.W.2d 628; 127 Tex.Cr. 
550. 

72. U.S.—U. S. ▼. Martini, B.CAJa., 
42 F.Supp. 602. 

lU.—People V. Lewis, 81 N.B.2d 795, 
375 Ill. 830, certiorari denied Lewis 
V. People of State of Illinois, 62 
S.Ct. 58, 314 U. S. 628, 86 LJCd. 504. 
Or.—State v. Trent, 262 P. 975, 122 
Or. 144, rehearing denied 259 P. 
898, 122 Or. 144. 

81 C.J. p 857 note 86. 

73. U.S.—U. S. ▼. Lynch, CCAuPa.. 
182 F.2d 111, certiorari denied 
Lynch v. U. S., 68 S.Ct. 831, 318 U. 
S. 777, 87 L.Bd. 1146. 

Ark.—Harris v. State, 282 S.W. 680, 
170 Ark. 1073. 

CaL—People v. Barrow, 298 P. 1, 212 
CaL 167—People v. Mount, 269 P. 
177, 93 OalAipp. 81. 


Oa.—^Kimball v. State, 10 S.E.2d 
240, 63 Ga.App. 183. 

IlL—People V. Lewis, 31 N.B.2d 795, 
376 IlL 330, certiorari denied Lew¬ 
is V. People of State of Illinois, 
62 S.Ct 58, 314 XJ.S. 628. 86 LuBd. 
504. 

Or.—State v. Trent, 252 P. 975, 122 
Or. 144, rehearing denied 259 P. 
893, 122 Or. 144. 

Tex.—Guerra v. State, 288 S.W. 1084, 
105 Tex.Cr. 410. 

81 C.J. p 857 note 87. 

PaUnre to specify means, method, or 
Gironmstaaces 

Under information charging mur¬ 
der without specifying method, 
means, or circumstances, murder in 
either degree or manslaughter may 
be found.—^People v. Treichel, 200 N. 
W. 950, 229 Mich. 308. 

Xnolusive character of allegations 
Information alleging that accused 
willfully and of malice aforethought 
murdered deceased was held to 
charge murder in first degree and to 
Include all subdivisions of murder, 
lesser degrees thereof, and man¬ 
slaughter.—^People V. Superior Court 
in and for Alameda County, 259 P. 
943, 202 CaL 165. 

acnrder in second degree 

Under an accusation of murder 
generally, one may be convicted of 
murder in the second degree.—^U. S. 
V. Lynch, C.aA.Pa., 182 F.2d 111, 
certiorari denied Lynch v. U. S., 
68 S.Ct. 831, 318 U.S. 777, 87 L.Bd. 
1146—31 C.J. p 857 note 87 [bj. 

IKnrder without malice 

(1) An indictment for murder with 
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malice includes a charge of murder 
without malice.—^Hall v. State, Tex. 
Cr., 167 S.W.2d 532. 

(2) Where accused was charged in 
indictment with killing with malice 
aforethought, and Jury found him 
guilty of an unlawful killing without 
malice, accused was not entitled to 
an acquittal on the theory that an 
“indictment" is a written statement 
and that every offense for which a 
conviction could be had thereunder 
should be stated in separate verbi¬ 
age.—^Hall V. State, supra. 

74, Ky.—Wood v. Commonwealth, 7 
S.W. 391, 9 Ky.L. 872. 

31 GJ. p 866 note 92. 

75. CaL—^People v. Wolcott, 30 P. 
2d 601, 137 CaLApp. 355. 

HI.—^People v. Lewis, 31 N.E. 2d 795, 
375 IlL 330. certiorari denied Lew¬ 
is V. People of State of Illinois, 
62 S.Ct. 58, 314 U.S. 628, 86 L. 
Ed. 504—People v. Liddell. 187 N. 
E. 174, 358 Ill. 201—People v. Beil, 
153 N.E. 639, 822 IlL 434—People v. 
Durand, 145 N.E. 162, 313 IlL 582 
—^People V. Tokoly, 144 N.E. 808, 
813 IlL 177. 

Ky.—Graham v. Commonwealth, 63 
S.W.2d 219, 246 Ky. 113. 

La.—State v. Bedford, 190 So. 347, 
193 La. 104—State v. ViaL 96 So. 
796, 153 La. 883. 

Mich.—People v. Treichel, 200 N.W. 
950, 229 Mich. 803. 

Miss.—Hughey v. State, 106 So. 861. 
Okl.—Jenkins v. State, 45 P.2d 161, 
67 OkLCr. 45—Berry v. State, 18 
P.2d 285, 54 OkLCr. 154. 

31 C.J. p 858 note 88. 
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in the case o£ manslaughter occurring in connec¬ 
tion with an abortion,^6 and, where manslaughter 
has been divided by statute into degrees, of any of 
the statutory degreesJ^ Where, however, the court 
has no jurisdiction of the lower offense the rule does 
not apply,It has also been held that there may 
be a conviction for negligent homicide,voluntary 
manslaughter,80 or involuntary manslaughter but 
as to the last proposition there is also authority to 
the contrary.82 Under court rules providing that 
in an information for an offense which is divided 
into degrees it is suflScient to charge the offense 
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without specifying the degree, on a charge of "mur¬ 
der” an accused may be convicted of murder in ei¬ 
ther the first or second degree.83 

In case an indictment is drawn under a statute 
for murder in the first degree, a conviction may be 
had of a less degree or for manslaughter,®^ since 
murder in the first degree, properly charged, in¬ 
cludes every grade of homicide,®® and the offense 
of murder committed in the course of a robbery is' 
included in a charge of murder in the statutory 
form.®® Even under a statute making murder by 


76. CJaL—^People v. Mount, 269 P. 
177. 93 CaLApp. 81. 

m— People V. Konffettl, 170 N.E. 
14. 338 m. 66—People v. Carrico, 
142 N.H. 164. 810 IlL 643. 

‘Bomicide in attempt to proeure a1>or. 
tion 

An Indictment for murder will sus¬ 
tain a conviction for homicide com¬ 
mitted in an attempt to procure an 
abortion.—State v. Paman. 161 P. 
417, 82 Or. 211, Ann.Cas.l918A 318. 

77. CaL—^People v. Darrow, 298 P. 

1 919 1 

Okl.—Berry v. State. 18 P.2d 285, 
54 Okl.Cr. 154. 

81 C.J. P 858 note 89. 

ICanslanghter in first dei^ee 
OKI.—McClatchey v. State, 177 P. 

922. 15 OkhCr. 448. 

TIffnii,daughter in second degree 
CaL—^Peop’e v. Darrow, 298 P. 1, 212 
Pfli 167. 

81 C.J. p 858 note 89 [bl. 
Manslanghtar in third degree 
Kan.—^Roy v. State. 2 Kan. 405. 
•Btonslangliter in fourth degree 
Mo.—State v. Laxson, Mo., 220 S.W. 
885. 

78;. Tenn.—Nelson v. State, 10 
Humphr. 618. 

79. Tex.—Guerra v. State, 288 S.W. 
1084, 105 TexCr. 410—Carmichael 
V. State, 271 S.W. 1114, 100 TexCr. 
161. 

81 C.J. p 858 note 91. 

80. N.M.—State v. Dopes. 131 P.2d 
273, 46 N.M. 463. 

Pa.—Commonwealth v. Letherman, 
181 A. 759, 320 Pa. 261—Common¬ 
wealth V. Bishop, 181 A. 657, 285 
Pa. 49—Commonwealth v. Arcuro- 
so, 128 A. 668. 283 Pa. 84. 

31 C.J. p 858 note 92. 

"Voluntary homicide" 

Indictment charging homicide with 
malice €tfoitethought is Inclusive of 
voluntary homicide.—Danders v. 
States‘25 S.W.2d 868, 114 TexCr. 352. 
3D Ga.—E^hall v. State, 10 S.B. 
2d 240, Ga.App. 183—Cambron 
y. State, 138 S.k 280, 38 Ga.App. 
784. 


Mont.—State v. Gondeiro, 268 P. 607, 
82 Mont. 530. 

Nev.—State v. Oschoa, 242 P. 682, 
49 Nev. 194. 

Or.—State v. Trent, 252 P. 976, 122 
Or. 144, rehearing denied 259 P. 
893. 122 Or. 144. 

81 C.J. p 858 note 93. 

82. Pa.—Commonwealth v. Mayber¬ 
ry. 138 A. 686. 290 Pa. 195. 

31 C.J. p 858 note 94* 

83. N.M.—State v. Puckett, 60 P.2d 
964, 39 N.M. 51D 

84. Ala.—Keel v. State, 194 So. 416, 
29 Ala.App. 191—Hill v. State, 166 
So. 60. 27 Ala.App. 55, certiorari 
denied 166 So. 64, 231 Ala. 539— 
Williams v. State, 104 So. 280. 20 
Ala.App. 604, certiorari granted Ex 
parte Williams, 104 So. 282, 213 
Ala. 121—Brewington v. State, 97 
So. 763. 19 Ala.App. 409. 

Ark.—^Arnold v. State, 20 S.W.2d 189, 
179 Ark. 1066. 

DeL—State v. Donovan, 8 A.2d 876, 
1 Terry 257—State v. Galvano, 154 
A. 461, 4 W.W.Harr. 409. 

Ind.—Pausett v. State, 39 N.B.2d 728, 
219 Ind. 600—Lloyd v. State, 189 
N.B. 406, 206 Ind. -359—^Homeo v. 
State. 173 N.E, 324, 203 Ind. 116. 
Contra Perkins v. State, 191 N.B. 

136, 207 Ind. 119. 

Mo.—State v. Ancell, 62 S.W.2d 443, 
883 Mo. 26—State v. Morgan, 56 S. 
W.2d 385. 

Neb.—Jackson v. State, 277 N.W. 92, 
13'3 Neb. 786—^Denison v. State, 221 
N.W, 683, 117 Neh. 601. 

N.M.—State v. Reed, 39 P.2d 1006, 
89 N.M. 44, 102 A.D.R. 995. 

Or.—State v. Nortln, 133 P.2d 252, 
176 Or. 296, 

31 CJ. p 858 note 95. 

Muzder in second degree 

Ala.—Helms v. State, 116 So. 808, 22 
Ala.App. 459. 

Pla.—Jenkins v. Stat^ 132 So. 198, 
100 Fla. 1599. 

Ind.—Dloyd V. State, 189 N.E. 406. 
206 Ind. 859. 

Mo.—State v. Boesel, 64 S.W.2d 243 
—State V. Majors, 44 S.W,2d 163, 
329 Mo. 148—State v. Johnson, 26 
S.W.2d 793. 

Ohio.—^Rudner v. State, 160 1^.E. 718, 
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27 Ohio App. 59, error dismissed 
160 N.E. 634, 117 Ohio St 620. 

31 C.J. p 858 note 95 [a]. 
Manslaughter 

(1) Generally. 

Idaho.—State v. Sprouse, 118 P.2d 
878, 63 Idaho 166. 

Mo.—State v. Ancell, 62 S.W.2d 443, 
333 Mo. 26—State v. Morgan, 56 S. 
W.2d 385—State v. Culbertson, 24 
S.W.2d 980. 

Neb.—Jackson v. State, 277 N.W. 92, 
133 Neb. 786—Denison v. State, 221 
N.W. 683, 117 Neb. 601. 

OkL—Henderson v. State, 56 P.2d 
915, 59 Okl.Cr. 86. 

31 C.J. p 858 note 95. 

(2) Voluntary manslaughter. 

Ark.—Allison v. State, 86 S.W. 409, 
74 Ark. 444. 

Or.—State v. Nortin, 188 P.2d 252, 
170 Or. 296. 

(3) Involuntary manslaughter. 

Ind.—FUusett v. State, 39 N.B.2d 728, 

219 Ind. 600—^Romeo v. State, 173 
N.E. 824, 203 Ind. 116. 

Or.—State v. Nortin, 138 P.2d 252, 
170 Or. 296. 

(4) While manslaughter is not a 
degree of murder, it is an included 
offense, and on a charge of murder 
in the first degree an accused may 
properly he convicted of manslaugh¬ 
ter.—State V. Johnson, 245 N.W. 728, 
215 Iowa 483. 

Bfi. Ala—Helms v. State, 116 So. 

808, 22 AlaApp. 459. 

Fla—^Yarborough v. State, 114 So. 
237, 94 Fla 143. 

Ind.—^Fausett v. State, 39 N.E.2d 
728, 219 Ind. 500. 

31 C.J. p SfoB note 96. 

86; N.C^tate v. Smith, 27 S.B.2d 
114, 223 N.C. 467. 

Id. the Phllippiiiasp where the com¬ 
plaint designates the crime charged 
as simple murder, hut describes it in 
a manner' which shows frustrated 
robbery committed with murder and 
the penalties prescribed for simple 
murder and for the complex crime of 
frustrated robbery with murder are 
identical, a conviction- of murder is 
unohjectionahla—IT. S. v. Santiago, 1 
Philippine 545, 1 Off.Gaa-86. 
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poison murder in the first degree, a verdict of guilty 
of murder in the second degree is held responsive 
to an indictment charging murder by poison but 
the opposite view is also maintained.88 A charge 
of murder in the commission of a felony will sus¬ 
tain a conviction of manslaughter,or of murder 
in the second degree.®<^ Under an indictment for 
murder in the first degree, it is proper, on motion 
of the prosecuting attorney, to place accused on 
trial only for a lower degree of the crime.^^ 

Under a charge of compounding murder, accused 
may be convicted of the lesser and included offense 
of compounding manslaughter.^^ 

Charge of murder in second degree. Where the 
indictment is for murder in the second degree, a 
conviction of manslaughter may be had^^ includ¬ 
ing the lower degrees of manslaughter.^^ 

Charge of manslaughter; negligent homicide. 
Under a charge of manslaughter generally, an ac¬ 
cused may be convicted of involuntary manslaugh- 
ter.®® An indictment specifically charging man¬ 


slaughter in the first degree by operation of law 
also charges every lesser offense included in the 
charge,^® usually including manslaughter in the sec¬ 
ond degree,^*^ although in this connection it has 
been said that an act constituting manslaughter in 
the second degree is not necessarily included in a 
charge of homicide in the higher degree.®^ Un¬ 
der a charge of manslaughter by force and vio¬ 
lence, one may not be convicted of manslaughter by 
abortion.®® 

Under statutes defining negligent homicide in the 
first degree and negligent homicide in the second 
degree as separate and distinct offenses, the degree 
depending on whether the homicide occurred in the 
performance of a lawful or of an unlawful act, 
neither offense includes the other and accused may 
not be convicted of one under a charge of the oth- 
er.l It has been held that, since voluntary and in¬ 
voluntary manslaughter are distinct and different 
crimes, an indictment for voluntary manslaughter 
will not support a conviction for involuntary man- 


S7. Wash.—State v. Greer, 39 P. 874, 
11 Wash. ^44. 

31 C.J. p 858 note 97. 

88. Iowa.—State v. Harper, 268 N. 
W. 886, 220 Iowa 615—State v. 
Bertoch. 83 N.W. 967, 112 Iowa 
195. 

89. CaL—^People r. Huntingrton, 97 
P. 760, 8 CaLApp. 612. 

Voluntary manslaughter under 
charge of murder In commission 
of larceny 

Under Crawford & M.Dig. §§ 8210, 
3211, one indicted under § 2343 for 
murder in first degree while attempt¬ 
ing to commit larceny may he con¬ 
victed of voluntary manslaughter.— 
Harris v. State. 282 8.W. 680, 170 
Ark. 1073. 

9a CaL—^People v. Graift, 214 P. 

273, 61 CaLApp. 7. 

Komloide In commission of rehhery 
Jury, under evidence supporting 
count for murder while attempting 
to commit robbery, could convict of 
murder in second degree.—Owens v. 
U. S., 58 P.2d .684, 61 App.D.C. 132. ' 

91. N.M.—State v. Puckett, 50 P.2d 
964, 966, 39 N.M. 511, Quoting OOr- 
pus Jhris. 

31 C.J. p 858 note 1. 

Abandoning charge of murder 
Where jury had disagreed on for¬ 
mer trial for murder, it was not er¬ 
ror to permit the state*s attorney to 
abandon the charge of murder cmd 
try accused for manslaughter only.— 
State V. Vial, 96 So. 79% 153 La. 883. 

98. Cal.—People y. RaymondC 262 P. 
442, 87 CaLApp. 51(L , ,. ^ ^ 

83. Ala.—^Duncan > v. Staid,' 6 Sei2d 


460, 30 Ala.App. 366. certiorari de¬ 
nied 6 So.2d 454, 242 Ala. 329. 
Fla—^Holloman v. State, 191 So. 86, 
140 Fla 59. 

Mo.—State v. Carel. 69 S.W.2d 296— 
State V. Ancell, 62 S.W.2d 443, 333 
Mo. 26—State v, Farrell, 6 S.W.2d 
857, 320 Mo. 319. 

Or.—State v. Trent, 252 P. 975, 122 
Or. 144, rehearing denied 259 P. 
893, 122 Or. 144. 

31 C.J. p 858 note 2. 

Distinct but included crime 
Manslaughter, although a distinct 
crime from that of murder, is in¬ 
cluded in the crime of murder, and 
where accused has been charged 
with, and convicted of, murder in 
second degree, on proper evidence, he 
may be resentenced for manslaugh¬ 
ter,—State V. Sorrentino, 224 P. 420, 
31 Wyo. 129, 34 A.L.R. 1477. 

Voluntary manslaughter is includ¬ 
ed in charge of second-degree mur¬ 
der.—State V. Puckett, 50 P.2d 964, 
39 N.M. 511. 

94. Ala—^Duncan v. State, 6 So. 2d 
460, 30 AlaApp- 356, certiorari de¬ 
nied 6 So.2d 4*54, 242 Ala 329. 

31 C.J. p 858 note 3. 

95. Ariz,—^Etarding v. State, 225 P. 
482, 26 Aria 334. 

La—State v. Vinzant, 7 So.2d 917, 
200 La 801—State v. Flattmeuin, 
135 So. X 172 La 620. 

Mont.—State v. Gondeiro, 268 P. 607, 
^2 Mont 530. 

Intent similar under each charge 
Since both voluntary and involun¬ 
tary manslaughter are pifnished 
alike, and, in volfintary manslaugh¬ 
ter, accused always Intends what he 
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does, and in Involuntary the pre¬ 
sumption is that he intended to kill. 
Indictment of peace officer for killing 
drunken automobile driver when at¬ 
tempting to arrest him, that charged 
manslaughter only was sufficient to 
charge involuntary manslaughter.— 
Harding v. State, 225 P. 482, 26 Ariz. 
334. 

validity Of statute 

Statute providing that, if person 
charged with causing death by 
grossly negligent use of vehicle be 
found not guilty of manslaughter, 
verdict of involuntary homicide may 
be rendered by Jury was held not un- 
constitutionaL—State v. Flattmann, 
135 So. 3, 172 La. 620. 

Coutzaxy view 

Under indictment charging man¬ 
slaughter, where evidence estab¬ 
lished Involuntary manslaughter 
only, court erred in receiving verdict 
other than not guilty.—Common¬ 
wealth V. Mayberry, 138 A. 686, 290 
Pa. 195. 

96. Ala.—^Presnal v. State, 129 So. 
480, 23 Ala.App. 578. 

97. Ala.—Hombokas v. State, 170 So. 
780, 27 Ala.App. 227, certiorari de¬ 
nied 170 So. 782, 233 AJUl, 214. 

Kan.—State v. Gordon, 101 P.2d 888, 
151 Kan. 932. 

98. Ala.—^Brewer v. State, 137 So. 
454, 24 AlaAwPp. 410, certiorari de¬ 
nied 137 So. 455, 223 Ala. 568. 

99. Mich.—^People v. Dochstader, 
264 N.WL 856, 274 Mich. 288. 

L Tex.—^Hampton v. State, 265 S. 
W. 164, 98 Tex.Cr. 161—Hampton 
V. State, 244 S.W. 525, 92 Tex.Cr. 
44L 
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slaughter,2 and vice versa.^ On the other hand, it 
has been held that, under an indictment charging 
involuntary manslaughter in the commission of an 
unlawful act, there may be a conviction of the less¬ 
er offense of involuntary manslaughter in the com¬ 
mission of a lawful act if the averments describ¬ 
ing the manner in which the greater offense was 
committed contain allegations essential to consti¬ 
tute a charge of the lesser offense.'* 

§ 281. -Larceny 

Under a charge of grand larceny one may be con¬ 
victed of petit larceny, and charges of aggravated forms 
of larceny, such as larceny from the person or* from a 
building at night permit a conviction of simple larceny; 
but one may not be convicted of petit larceny not alleged 
in a charge of a statutory grand larceny failing neces¬ 
sarily to include the elements of petit larceny, and a con¬ 
viction of common-law larceny is unsupported by a 
charge of statutory larceny unless the allegations are 
sufficient to Include the former. 

Under a charge of grand larceny, a conviction of 
petit larceny may be had,® or, when larceny has 
been divided into degrees by statute, of any of the 
lesser degrees.® Larceny from the person includes 
petit larceny'^ and simple larceny,® and a charge 
of larceny from the house® or shop,^® or of lar¬ 
ceny from a building in the nighttime,^! permits a 
conviction of the lesser offense of simple larceny. 

Where by statute grand larceny is so defined as 
not necessarily to include petit larceny, and where 
the allegations of the indictment or information are 
not such as to embrace petit larceny, accused may 
not be convicted of the latter on a charge of the 
former.12 Where the thin^ stolen is not the sub¬ 
ject of larceny at commcm law, it has been held 
that one on trial for stealing any such thing under 
an indictment which properly diarges the statutory 
crime cannot be convicted of common-law lar¬ 
ceny hence one may not be convicted of com¬ 
mon-law larceny under a charge of the purely stat¬ 
utory offense of stealing growing crops.^^ Howev¬ 


er, if the indictment is insufficient in charging the 
statutory offense, but is sufficient as a charge of 
petit larceny, a conviction of the latter offense 
may be had under it, if supported by the evi¬ 
dence.^® 

§ 282. -Rape 

Under an indictment or information charging rape, 
accused may be convicted of other crimes regarded as 
degrees of rape, and under a charge of first degree rape 
one may be convicted of rape of a lesser degree. A 
charge of rape will not permit conviction of distinct 
offenses. 

An indictment for rape will sustain a conviction 
for the- statutory offense of detaining a woman 
against her will, where the latter is regarded as a 
lesser degree of rape.^® A charge of first degree 
rape includes rape of lesser degree,^^ and even in 
a jurisdiction where there are no degrees of rape 
statutes permitting conviction of a crime of lesser 
degree than that charged have been held applicable 
to rape so as to allow one charged with rape to be 
acquitted of the capital felony and convicted of a 
less serious form of the same crime but where 
under statutes contributing to the delinquency of a 
female child is not to be regarded as a degree of 
rape, but as a distinct crime of a different charac¬ 
ter, an indictment for rape will not authorize a con¬ 
viction for the offense of contributing to the delin¬ 
quency of a female child.!® The offense of rape 
committed upon a female under the age of six¬ 
teen is not an offense of lesser degree for which 
a conviction can be sustained under a charge of 
rape upon a female over the age of sixteen and 
tuider the age of eighteen, of previous chaste char¬ 
acter, denounced by the same section of the stat¬ 
ute.®® 

§ 283. - Robbery 

On an Indictment or information for robbery, accused 
may be convicted of a lesser grade or degree of the 


2L Ind.--Hlll V. State, 11 N.E.2d 141, 
212 Ind. 692—^tate v. Iiay, 92 Ind. 
341. 

3. Ind.—Hill v. State, 11 N.E.2d 141, 
212 Ind. 692—State v. Lay, 93 Ind. 
941. 

4. Ga.—Kelly v. State, 10 S.B.2d 
417, 63 Ga.App. 231. 

5. Ala.—Commander v. State, 178 
So. 241, 2(8 Ala.App. 42—Jolinson 
V. State, 135 So. 592 (second case), 
24 Ala.App. 291, certiorari denied 
135 So. 592 (first case), 223 Ala. 
382. 

Ill.—^People V. (hodman, 228 IlLApp. 
494. 

81 C.J. p 859 note 7. 

9m H.T.—People v. McCallam, 9 N.B. i 
502, 103 N.T. 687. | 


7. Wash.—State r. Clem, 94 P. 1079, 
49 Wash. 273. 

8. Iowa.—State y. Marshall, 220 N. 
W. 106, 206 Iowa 37-3. 

9. Ga.—Fuller y. State, 197 S.B. 58, 
67 Ga.App. >809. 

la Or.—State y. Hanlon, 48 P. 853, 
32 Or. 95. 

IL Iowa.—State y. Endorf, 260 N. 
W. 678, 219 Iowa 1821. 

12, Nev.—^Ebc parte Dickson, 183 P. 
•393, 36 Nev. 94. 

'36 C.J. p 944 note 28. 

13. S.a—State y. Nelson, 4 S.B. 792, 
28 S.a 16. 

19, S.C.—State V. Washington, 2 S, 
B. 623, 26 S.C. 604. 

‘36 C.J. p 944 note 32. 
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15. S,<3.—State y. Nelson, 4 S.B. 792, 
28 S.O. 16—State y. Shuler, 19 S.C. 
140. 

4 

1^ Ky.—^BUtchen v. Commonwealth, 
122 S.W.2d 121, 275 Ky. 564. 

17. Ind.—Mann v. State, 187 N.B. 
343, 205 Ind. 491, denying rehear¬ 
ing 186 N.B. 283, 205 Ind. 491. 
Okl.—Plaster y. State, 283 P. 806, 45 
OkLCr. 462. 

la N.C.—State y. Smith, 160 S.IL 
577, 201 N.C. 494. 

19. Ind-—Gk>uchenour v. State, 173- 
N.B. 191, 202 Ind. 231. 

20. OkL—^Henderson v. State, 197 P.. 
t 720, 18 OkLCr. 611. 
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offense than that charged, as where under a charge of 
robbery with use of a deadly weapon he may be con¬ 
victed of robbery without use of such a weapon. How¬ 
ever, on an indictment for first degree robbery which does 
not contain the elements of robbery of a lesser degree, 
accused may not be convicted of the latter. 

Uncter an indictment or information for robbery, 
it is permissible to find accused guilty of a lesser 
grade or degree of the offense than that charged ,21 
and where the charge is robbery with a deadly 
weapon, accused may be convicted of the included 
offense of robbery without use of a deadly weap- 
on .22 Where an indictment charges both robbery 
by assault and robbery by use of deadly weapons, 
the state may abandon the part relating to deadly 
weapons, which merely enhances the punishment .22 
Where robbery is divided into degrees, but in com¬ 
pliance with the statute the charge is for robbery 
generally without specification of degree, accused 
may be found guilty of either degree disclosed by 
the evidence.24 In this connection it has been held 
that assault and battery, 2 5 and larceny, 2 6 are de¬ 
grees of robbery, and that on a charge of first de¬ 
gree robbery accused may be convicted of conjoint 

robbery.27 

When an indictment for robbery in the first de¬ 
gree does not contain the elements of a charge of 
the other degrees, there can be no conviction there- 
for .22 


§ 284. -Other Offenses 

The general rule that, on a charge of a higher grade 
or degree of an offense, accused may be convicted of a 
lesser grade or degree, if included within the charge 
of the higher, but not otherwise, has been applied to 
miscellaneous offenses and to indictments for attempts. 

Where an indictment for arson in the first de¬ 
gree includes the circumstances of minor degrees, 
there may be a conviction for such degrees but 
where the lower degree includes circumstances 
which are not an element of the higher degpree, a 
charge of the latter will not sustain a conviction of 
the former .20 

Counterfeiting, When a different punishment is 
attached to the possession, with intent to utter, of 
counterfeit money according to the amount in the 
possession of accused, there may be a conviction 
for the possession of a lesser amount on a charge 
of a greater.2i 

Forgery, Under a statute making forgery of spe¬ 
cific classes of instruments forgery in a certain de¬ 
gree, and forgery of instruments not previously 
mentioned forgery in a lower degree, an indict¬ 
ment for the former will not sustain a conviction 
of the latter.22 

Liquor offenses. A charge for violation of laws 
regulating the liquor traffic permits conviction of 
a lesser grade or degree of the same offense ;2 2 


21 . Ala.—^Lawley v. State, 190 So, 
107. 28 AJa.App. 566, 

Va.—■’Fleming v. Commonwealth, 196 
S.E. 696, 170 Va. 636—Maxwell v. 
Commonwealth. 1*83 S.E, 452, 165 
Va. *860. 

22. Miss.—^Bogan v. State, 170 So. 
282, 176 Miss. 655. 

Mo.—State v. Gabriel, 116 S.W;2d 75, 
•342 Mo. 519—State v. Craft, 92 S. 
W.2d 626, '338 Mo. 831. 

Charge of armed as Inoliidiiig uu 
armed rob’bery 

A conviction of unarmed robbery 
was authorized under an information 
charging armed robbery, since the 
greater charge of armed robbery in¬ 
cludes the lesser charge of unarmed 
robbery.—^Blanco v. State, 7 So.2d 
333, 150 Fla. 98. 

23. Tex.—Gonzales v. State, 226 S. 
W. 405, 88 Tex.Cr. 248. 

Fermle Bible praotloe 
Abandonment of portion of charge 
referring to use of firearms in rob¬ 
bery, and prosecution only for rob¬ 
bery by assault is permissible prac¬ 
tice—Sweeney v. State, 281 S.W. 671, 
103 Tex.Cr. 893. 

Effect of abaadonmeat of greater 
ohaxge 

Abandonment of portion of charge 
referring to use of firearms in rob¬ 
bery mitigates punishment assess¬ 


able against accused, and does not 
deprive state of right to develop all 
facts occurring at time of offense.— 
Sweeney v. State, supra. 

2fdi CaL—^People v. Tognola, 256 P. 
455. 83 CaLApp. 34. 

25. Ky.—Southerland v. Common¬ 
wealth, ‘288 S.W. 1051, 217 Ky. 94. 
Each of aaimuB furaadi 

If felonious intent, or animus fui> 
andi, is lacking in suspected robbery, 
accompanied by violence, offense is 
“assault and battery,” which is a de¬ 
gree of robbery.—Southerland v. 
Commonwealth, supra. 

20. Ky.—Southerland v. Common¬ 
wealth, supra. 

27. OkL—Miller v. State, 10 P.2d 
292, 63 OkLCr. 247. 

28. Mo.—State v. Jenkins, 36 Mo. 
•372. 

31 C.X p 8'59 note 18. 

29. N.T.—^Hennessey v. People, 31 
How.Pr. 289. 

•31 C.J. p 857 note 79. 

Charge of ‘bazalag dwelling as IUf- 
dadlag oatbaildiag 
Offense of burning outbuilding not 
within curtilage was included in in¬ 
dictment charging offense of burn¬ 
ing dwelling house under controlling 
statutory provisions.—Jones v. Com- 

1303 


monwealth, 38 S.W.2d 971, 239 Ky. 

110 . 

sa N.T.—Dedieu v. People. '22 N.T. 
178, reversing 4 ParkCr. 593, af¬ 
firmed 17 How.Pr. 224. 

31 aJ. p 857 note 80 [a]. 

31. Masa—Commonwealth v. Grif¬ 
fin, 21 Pick. 523. 

32. Mo.—State v. Wfilard, 12-8 S.W. 
749. 228 Mo. 328. 

33. Mo.—State v. Moon, 283 S.W. 
468, 221 Mo.App. 592. 

ConvlctioxL for possession of still tuu 
der charge of use 
Conviction of possessmg or “hav¬ 
ing*’ a still fit for use in distilUng 
intoxicating liquor is authorized, un¬ 
der information charging use of still 
in manufacturing such liquor, being 
a lower degrree of the offense de¬ 
nounced by Acts 1923 9 2. both of¬ 
fenses being defined in the same 
statutory section.—State v. Small, 
Mo.App., 29'3 S.W. 796—State v. 
Moon, 283 S.W. 468, 221 Mo.App. 
592. 

Conviction of possession under 
charge of transportation 
‘Under statute providing that ac¬ 
cused may be found guilty of any of¬ 
fense the commission of which is 
necessarily included in that with 
which he is charged, whether a felo¬ 
ny or misdemeanor, a person accused 
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but where the offense does not constitute a lower 
grade or degree of that charged, and is not neces¬ 
sarily included therein, the rule does not apply.^^ 

Mayhem. On an indictment for malicious may¬ 
hem as defined by statute, there may be a convic¬ 
tion of simple mayhem.35 

Perjury. Where the crime of perjury is divided 
into degrees which are not mutually exclusive, it is 
subject to statutory provisions permitting convic¬ 
tion of accused for a lower degree of the offense 
than that charged in the indictment.^^ 

Prostitution. An indictment for keeping a baw- 
dyhouse within a specified distance of a church will 
sustain a conviction of keeping a bawdyhouse.^^ 

Attempts. On an indictment charging an attempt 
to commit murder in the first degpree, accused may 
be convicted of an attempt to commit murder in the 
second degree.38 While a charge of attempt to 
commit murder does not necessarily include an as¬ 
sault, where the allegations respecting the attempt 
are so framed as to include all essential elements 
of a first degree assault, or assault with intent to 
kill, accused may under a charge of attempt to com¬ 
mit murder be convicted of the assault and it 
has been broadly held that under a charge of at¬ 
tempt to kill or murder accused may be convicted 
of assault and battery,assault with a dangerous 
weapon,or of assault to do bodily harm ,^2 Qn 
an information charging accused with an attempt 
to commit rape, he may be convicted of assault with 


intent to commit rape,^® assault with intent to com¬ 
mit a felony,aggravated assault,^5 or of assault 
and batter}’,^^ at least where the element of force 
is averred but under a charge of attempt to 
commit statutory rape on a female below the age 
of consent, without allegations as to the use of 
force, there may be no conviction of an assault.’^S 
The fact that an information charging an attempt 
to commit rape also charges commission of an as¬ 
sault \vith intent to commit rape does not preclude 
conviction for the attempt properly charged.^^ 
Where the punishment for assault with intent to 
commit rape is greater than that imposed by statute 
for the crime of attempt to commit rape, one charg¬ 
ed with an attempt to commit rape may not, under 
such charge, be convicted of the crime of assault 
with intent to commit rape.50 Under an indictment 
charging attempted burglary, without an allegation 
of the value of goods alleged to have been attempt¬ 
ed to be stolen, accused may not be convicted of 
the offense of attempted petty larceny.®! 

§ 285. Conviction of Attempt or Assault with 
Intent to Commit on Charge of Com¬ 
pleted Offense 

Ordinarily one charged with commission of a com¬ 
pleted crime may be convicted of an attempt, as under 
statutes expressly so providing or under statutes per- 
mitting conviction of any offense necessarily included 
In that charged; but, where the attempt is not In itself 
an offense, there may be no conviction therefor. Under 
some statutes there may be conviction of an assault on 
charge of the offense. 


of felonious transportation of intoxi¬ 
cating liquor could properly be con¬ 
victed of unlawfully possessing 
whisky after Its delivery, since the 
offense of possession is necessarily 
included in the charge of transport¬ 
ing intoxicating liquor.—^Turpin v. 
State, 114 S.W.2d 958, 173 Tenn. 138. 

34. Ho.—State v. PuUam, App., 293 

SLW. 484. 

BlffscsBit statute* 

Under indictment, charging re¬ 
ceipt, possession, transportation Into 
the state, and transportation within 
the state of intoxicating liquors in 
violation of one statute, accused 
could not he convicted of the offense 
of storing liquors for purposes of 
sale in violation of another statute. 
—Hotbert v. State, 156 S.W.2d 388, 
178 Tenn. 80. 

Vdony d teg e as not includiiig mis- 

dSBILMUOS 

Crime of possessing a still, which 
it a^oodsdemeanor, is not lesser de¬ 
nned *af 'the of manufacturing 

Iftpmr,; iatnosnceei by Acts 1926 4 61, 
whibh is a etaereaaibt atdtiitory aaotioa 
from dhat itiAUwenta the JBiademean<^ 


OP of possessing a stilL—State v. 
Pullam, Ho.App., 293 S.W. 484. 

Puhlio drunkenness not within ac- 
onsatLon made 

Misdemeanor offense of public 
drunkenness is not lesser degree of 
offense of unlawful possession of 
whisky.—Means v. Commonwealth, 
75 S.W.2d 546, 256 Ky. 30. 

35. Ind.—State v. Usher, 3 N.E. 379, 
163 Ind. 530. 

36w N.T.—^People v. Samuels, 81 N. 

I E.2d 753, 284 N.T. 4l0, reversing 
18 KT.S.2d 532, 259 App.Div. 167. 

37. Mo.—State v. Bragg, App., 220 
S.W. 25. 

38. Va.—Lee v. Commonwealth, 131 
S.EL 212, 144 Ya. 594. 

33. N.T.—People v. Zielinski, 288 N. 
TA 176, 247 App.Div. 573. 

4a OkL—Bayne v. State, 112 P.2d 
1118, 72 Okl.Cr. 52. 

41. OkL^ohnson v. State, 101 P.2d 
265, 69 OkLCr, 51. 

43. <WcL—^Bayne v. State, 112 P.2d 
11X3, 72 OkLCr, 52. 

4a OkL—Woodruff v. State,, 125 E. 
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2d 211, 74 Okl.Cr. 289—Brockman 
V. State, 61 P.2d 273, 60 OkLCr. 75. 

44. OkL—^Temple v. State, 111 P.2d: 
524, 71 OkLCr. SOL 

45. Va.—^Ballard v. Commonwealth,. 
140 S.B. 116, 149 Va. 377. 

4a Okl.—Woodruff v. State, 125 P. 
2d 211, 74 Okl.Cr. 689—Brockman 

V, State, 61 P.2d 273, 60 Okl.Cr. 75. 
47. Minn.—State v. Christofferson, 

I 182 N.W. 961, 149 Minn. 134. 

Third degree assault 

Minn.—^State v. Christofferson, su¬ 
pra. 

4a Kan .—"Ex parte McClane, 284 P- 
365, 129 Kan. 739. 

ZTeitlier fdni^e assault nor assault 
with intent to commit rape is in¬ 
cluded in an Information charging an 
attempt to commit a statutory rape 
which excludes the element of force. 
—Kx parte McClane, supra. 

49. lSr.D,—State V. Murbach, 215 K. 

W. 652, 55 N.D. 846. 

5a Mich.—People v. Gibbons, 244 NV 
W. 244, 360 Mich, 96. 

51. lU.—^People y« Kjamm, 246 lU 
App. 14. 
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It is a general rule that every completed crime 
necessarily includes an attempt to commit it, so that, 
under a charge of a completed offense, accused may 
1)6 convicted of the lesser offense of attempting to 
commit the crime charged,^2 ag under statutes in 
terms providing for conviction of an attempt,53 or 
statutes permitting accused to be found guilty of 
any offense necessarily included in the charge,®^ 
and the rule that one may be convicted of an at¬ 
tempt under a charge of the completed offense has 
been held applicable to misdemeanors as well as to 
felonies.55 It has been held that the record need 
not show an acquittal of the principal offense un¬ 
less the statute so requires.®® Statutes in terms pro¬ 
viding for conviction of attempt on an indictment 
charging the completed crime have been construed 
as confined to charges brought by indictment and 
as inapplicable to prosecutions instituted on aflSda- 
vit or complaint.®^ A statute authorizing a convic¬ 
tion of an attempt to commit the crime charged 
does not infringe a constitutional provision requir¬ 
ing indictment by a grand jury.®8 The effect of 
such statutes is not altered by the fact that a spe¬ 
cific punishment is provided for an attempt to com¬ 
mit any offense prohibited by law.®® Under these 
statutes there may be a conviction of an attempt to 
commit an included offense.®® If an indictment is 
insufficient to charge a crime, there can be no con¬ 
viction of an attempt to commit such crime.®^ Un¬ 
der a statute authorizing conviction of an attempt 


on an indictment charging a consummated offense, 
if such attempt is an offense, there may be no con¬ 
viction on a charge of the consummated crime for 
an attempt where the latter does not constitute an 
offense.®® Some statutes authorize conviction of 
an assault, on the charge of a completed crime.®® 
It is, however, sometimes provided by statute that 
one cannot be convicted of an assault with intent 
to commit an offense when the offense attempted 
was perpetrated in pursuance of such attempt.®^ 

Abortion, A charge of abortion will support a 
conviction for attempt®® if such an attempt is an 
offense, but not otherwise.®® 

Burglary, Since the commission of burglary or¬ 
dinarily implies an attempt to commit it, on an in¬ 
dictment or information for the completed offense 
accused may be convicted of an attempt,®^ and stat¬ 
utes in terms permitting conviction of an attempt 
on a charge of the substantive offense have been 
held applicable to burglary.®® Where an indict¬ 
ment charges breaking and entry with intent to com¬ 
mit a designated felony, and also charges the actual 
commission of such felony, accused may, it has been 
held, be convicted of an attempt to commit burgla¬ 
ry in either the first or second degree or of an at¬ 
tempt to commit a nonburglarious breaking and en¬ 
try of the dwelling of another,®® and this is true, 
although the state may fail to prove the actual com¬ 
mission of the designated felony J® 


52. Cal.—People v. Vanderbilt, *249 
P. 867,- 199 Cal. 461. 

Colo.—Compton v. People, 268 P. 577, 
84 Colo. 106. 

Kan.—State v. Rooney, 236 P. *826, 
118 Kan. 618. 

31 C.J. p 859 note 15. 

Whether accused may be convicted 
of attempt on evidence showinsr 
completed offense see infra § 299. 

53. Ala.—^Kitchens v. State, 172 So. 
297, 27 Ala.App. 336—Allen v. 
State, 112 So. 177, 22 Ala.App. 74. 

Hawaii—Territory v. Wong, 30 Ha¬ 
waii 819. 

Mo.—State v. Gadwood, 116 S.W.2d 
42, 54, 342 Mo. 466, citing Oozpiui 
SxlsAm. 

M.C.—State v. Carivey, 129 S.EL 802, 
190 N.C. 319. 

Utah.—State v. Prince, 284 P. 108, 75 
Utah 205. 

21 C.J. p 859 note 15. 

Where attempt greater offense than 
crime 

Where the statute authorizes con¬ 
viction of a lesser offense or of an 
attempt under a charge of a'crime, 
the fact that statute may punish an 
attempt to commit a certain* crime 
more severely than the crime itself 
when completefd,^ while anbntaiidus. 


does not preclude conviction of ac¬ 
cused for an attempt under a charge 
of the completed crime.—^People v. 
Lavlne, 1 P.2d 496, .115 CalApp. 289, 
appeal dismissed and certiorari de¬ 
nied Lavine v. People of State of 
California, 62 S.Ct. 600, 286 U.S. 628, 
76 Ii.Bd. 1270. 

54. Mo.—State v. Miller, 12 S.W.2d 
492, 3'22 Mo. 1199. 

31 C.J. P 859 note 17. 

55. Kan.—-State v. Rooney, 236 P. 
826, 118 Kan. 618. 

56. N.J.—State V. Schwarzbach, 86 
A. 423, 84 N.XLaw 268. 

31 C.J. p 8'59 note 16. 

57. Ala.—Campbell v. State, 191 So. 
810, 29 Ala.App. 91. 

Ibimitations inapplioabla 
While an accused charged by affi¬ 
davit with commission of a petit 
larceny may be convicted of an at¬ 
tempt under general principles, the 
statute providing for conviction of 
attempt on indictment for a com¬ 
pleted offense is inapplicable to a 
charge brought on affidavit, and lim¬ 
itations contained in such statute 
relative to indictments do not apply. 
—^Bonner v. State, 187 So. 648, 28 
AlaApp. 406, certiorari denied 187 
So. 645, 237 Ala 446. 
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58. N.J.—State v, Jankowski, 82 A. 
309, 82 N.J.Law 229, affirmed 85 A. 
1135, 83 N.J.Law 796. 

59. Mich.—People v. Webb, 86 N.W. 
406, 126 Mich. 29. 

6a IndL—Marshall v. State, 23 N.E. 

1141, 123 Ind. 128. 

31 O.J. p 859 note 20. 

61. N.J.—Marley v. State, 23 A. 208, 
58 N.J.Law 207. 

62. Ohio.—^State v. Springer, 4 Ohio 
S. & C.P. 169, 3 Ohio N.P. 120. 

63. Mass.—Commonwealth v. Dean, 
109 Masa 349. 

64. Mo.—State v. Bell, 91 S.W. 898, 
194 Mo. 264. 

65. Kan.—State v. Watson, 1 P. 770, 
30 Kan. 281. 

Minn.—State v. Owens, 22 Minn. 288. 

ea Ohio.—State v. Springer, 4 Ohio 
S. &. CJP. 169, 3 Ohio N.P. 120. 

67. Cid.—^People v. McConnell, 252 
P. 1068, 80 CaI.App. 789. 

ea K.a—state v. Smith, 160 S.B. 
577, 201 N.C. 494. 

69. N.C—State v. Allen, 119 S.B. 
604, 186 N.C. 302. 

7a N.C—State v. Alien, supra 
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WTiere, however, the offense of burglary does not 
contain all elements of the crime of attempted bur¬ 
glary, accused may not be convicted of an attempt 
under a charge of the substantive offense.^^ 

Homicide, On an indictment for murder, it has 
been held that there may be a conviction of assault 
with intent to kill,^2 or of murder, ^2 where the 

assault is specifically charged in the indictment, 
and, according to some authorities, even where no 
assault is specifically charged in the indictment,^5 
although as to the latter point there is authority to 
the contrary.*^® Statutes in terms permitting con¬ 
viction of assault in any degree under a charge of 
murder or manslaughter if the act complained of is 
not proved to be the cause of death are inapplica¬ 
ble where the proof shows that the injury inflicted 
by accused was the cause of death,and, under a 
statute permitting conviction of a lower offense un¬ 
der a charge of a higher, a conviction of an at¬ 
tempt cannot be sustained on an indictment for 
manslaughter where the evidence shows an instan¬ 
taneous killing.'^® Under statutes providing that on 
an indictment for felony the jury may find accused 
guilty of an attempt to commit such felony, it has 
been held that a charge of murder in the first degree 
permits conviction of an attempt to commit murder 
in either the first or second degree, or of an at¬ 


tempt to commit manslaughters 9 WTiere assault in 
either the first or second degree is not included in 
a charge of murder, an accused charged with mur¬ 
der in the first degree may not, it would seem, be 
convicted of assault in either the first or second 
degree.^® A new trial of a person convicted of 
murder in the second degree under an indictment 
for murder in the first degree is not a capital case, 
within the meaning of a statute excepting such cases 
from the application of a statute justifying ac¬ 
quittal of a felony involving an assault and con¬ 
viction of the assault.®^ 

Larceny, On an indictment for larceny, there 
may be a conviction of an attempt to commit lar- 
ceny,®2 although the accusation contains no special 
count charging an attempt.®® On an indictment 
charging theft from the person, a conviction of an 
attempt to commit theft may be sustained.®^ 

Rape and carnal knowledge, A charge of rape 
will support a conviction of assault with intent to 
commit rape,®® or of assault and battery with in¬ 
tent to commit rape,®® or of attempt to rape,2*^ and 
statutes permitting conviction of an attempt on a 
charge of the offense generally are applicable to 
cases of rape.®® Under a charge of statutory rape, 
a conviction may be had of an attempt to commit 
the offense,®® although the overt acts are not spe- 


71. 111.—People V. GUckman, 36 N. 
m2d 720, 377 ni. 360. 

72. Mo.—State v. Gadwood, 116 S. 
W.2d 43, 54, 342 Mo. 486, ciUng 
Corpus JWs. 

31 C.J. p 860 note 31, p 866 note 96. 
Species of attempted nEOZder 
A conviction of assault with in¬ 
tent to kill may be had under charge 
of murder, assault with Intent to kill 
being regarded as a species of at¬ 
tempted murder coming within com¬ 
pass of charge of murder,—State v, 
Gadwood, 116 S.'W‘.2d 42, 342 Mo. 466. 

73. Ga.—Cox V. State, 125 S.E. 731, 
33 Ga.App. 144. 

7A Ala.—^Thomas T. State, 27 So, 
920, 135 Ala. 45. 

Ark.—^Davis v. State, 45 Ark. 464. 

75. Utah.—State v. Vance, 119 P. 
309, 39 Utah 602. 

31 CJ. p 860 note 32. 

76. Miss.—Bell V. State, 115 So. 896, 
149 Miss. 745—Scott v. State, 60 
Miss. 268. 

77. N.T.—^People v. Schlavl, 89 N.T. 
S, 554, 96 AppJDiv. 479, 18 N.T.Cr. 
465, appeal dismissed 73 17.E. 1129, 
180 N.T. 646—^People v. Wheeler, 
79 N.T.S. 454, 79 Aj>p.I>lv. 396, 12 
N.T.Ann.Cas. 285, 17 N.T.Cr. 206— 
People V. De Garmo, 75 N.T.S. 477, 
73 App.r>iv. 46, 16 N.T.Cr. 681. re¬ 
versed on other grounds 71 N.B. 
736, 179 K.T. 130, 18 N.T.Cr. 430. 


TB, H.I.—State v. Casasanta, 78 A. 
312, 29 R.I. 587. 

79. VfiL—^Lee v. Commonwealth, 131 
S,R 212, 144 Vsu 594. 

SO. Wash.—State v. Blane, 116 P. 
660, 64 Wash. 132. 

61. Del.—State v. Naylor, 90 A. 880, 
5 Boyce 99. 

82. Al€L—^Blakeney v. State, 18 So.2d 
430, reversing, App., 13 So.2d 424. 
Mich.—^People v. Bradovich, 9 N.W. 

2d 560, 305 Mich. 329. 

Mo.—State v. Miller. 18 S.W.2d 492, 
332 Mo. 1199. 

31 C.J. p 860 note 40. 

93. Ga.—Warren v. State, 78 S.B. 

202, 12 Ga.App. 695. 

Mich.-People v. Bradovich, 9 N.W. 
2d 660, 305 Mich. 329. 

84. Tex.—Bell v. State, 166 S.W, 
1194, 70 Tex.Cr. 466. 

85. Ark.—Sutton v. SUte, 122 S.W. 
2d 617, 197 Ark. 686—TerreU v. 
State. 2 S.W.2d 87, 176 Ark. 1206 
—Sherman v. State, 279 S.W. 353, 
170 Ark. 148. 

Fla.—Kite v. State, 170 So. 445, 126 
Fla. 77. 

Ga.—Andrews v. State, 26 S.B.2d 263 
—Rider v. State, 25 &R2d 304, 195 
Ga. 656. 

Iowa.—State v. Brown, 245 N.W. 306, 
216 Iowa 538. 

Mich.—People v. Gibbons, 244 N.W. 
244, 260 Mich. 96. 


Neb.—Phillips v. State, 200 N.W. 49, 
112 Neb. $06. 

Okl.—^Kitchen v. State, 93 P.2d 860, 
66 Okl.Cr. 423—^Lane v. State, 289 
P. 357, 48 Okl.Cr. 84. 

Tex.—Tackett v. State, 125 S.W.2d 
603, 138 Tex.Cr. 445. 

31 CJ. p 860 note 43. 

Assault as inherent in crime 
A charge of rape necessarily in¬ 
cludes a charge of assault with in¬ 
tent to conunit rape, since the crime 
of “rape" cannot be committed with¬ 
out an assault with that intent— 
Guerin v. State, 295 N.W. 274, 138 
Neb. 724. 

88. Ind.—Edwards v. State, 44 N.R 
2d 304, 220 Ind. 490—Schaffer v. 
State, 173 N.R 229, 202 Ind. 318. 

87. Ind.—^Lelnberger v. State, 183 
N.R 798, 204 Ind. 811—Acton v. 
State, 171 N.R 197, 201 Ind. 686. 

OkL—^Kitchen v. State, 92 P.2d 860, 
66 Okl.Cr. 423. 

W.Va.—State v. Collins, 160 S.R 369, 
108 W.Va. 98. 

31 CJ. p 860 note 44. 

88l N.C—State V. Smith, 160 S.R 
677, 201 N.C. 494. 

88. Pa.—Commonwealth v. Kinner, 
9 A.2d 177, 137 Pa.Super. 266— 
Commonwealth v. Hart, 32 Berks 
Co. 147, 

31 C.J. p 860 note 47, 
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cifically set forth in the information and in some 
jurisdictions, a conviction of assault with intent to 
rape is permitted under such a charge.^l An at¬ 
tempt to commit rape, however, has been held not 
included within a charge of statutory rape,^^ ^nd it 
has been held that on a charge of statutory rape 
of a female under the age of consent, without alle¬ 
gation of force, accused may not be convicted of 
attempted rape with force.^3 Under a charge of as¬ 
sault with intent to ravish accused may be convict¬ 
ed of an attempt to commit an assault*^^ An in¬ 
dictment charging carnal knowledge necessarily in¬ 
cludes as a lesser offense an attempt carnally to 

'know.35 

Robbery. A person charged with robbery may 
be convicted of an assault with intent to rob,^® or 
of an attempt to rob,®^ but a charge merely of rob¬ 
bery has been held insufficient to authorize convic¬ 
tion of the statutory offense of assault with an of¬ 


fensive vreapon with intent to rob,®® or of the stat¬ 
utory offense of presenting a gun at another.®® 
Under a charge of the statutory offense of bank 
robbery accused may be convicted of violation of 
a statute making it an offense to attempt to com¬ 
mit a crime punishable by imprisonment in the pen- 
itentiary.i Under a statute making larceny and rob¬ 
bery degrees of the same crime, where accused has 
been charged with robbery and acquitted of larceny, 
he may not thereafter be tried for an attempt to 
rob.^ Under an indictment for bank robbery, it has 
been held that accused may be convicted of an at¬ 
tempt to commit larceny.® 

Other offenses. One charged with the completed 
crime may be convicted of an attempt to commit 
arson,^ barratry,® bribery,® embezzlement,^ escape,® 
extortion,® forgery,^® incest,liquor offenses,^® 
mayhem,!® perjury,!^ and may be convicted of an 


90. Kan.—State v. Harris, 165 P. 
667, 101 Kan. 187—State v. Guth- 
rldge, 129 P. 1143, 88 Kan. 846. 

91. Idalio.—State v. Smailes, 5 P.2d 
540, 51 Idaho 321. 

Iowa.—State v. Blair, 22'3 N.W. 554, 
209 Iowa 2*29—State v. Hoaglin, 
223 N.W. 548, 207 Iowa 744. 

Utah.—State v. Smith. 62 P.2d 1110, 
90 Utah 48'2. 

31 C.J. p 860 note 49. 

92. S.D.—State v. Albers, 219 N.W. 
263, 52 S.D. 582. 

93. Ind.—Hengstler v. State, 189 N. 
B. 6*23, 207 Ind. 28—Mann v. State, 
186 N.B. 283, 205 Ind. 491, rehear- 
mg denied 187 N.B. 843, 205 Ind. 
491. 

94. Ala.—Allen v. State, 112 So. 177, 
2*2 Ala.App. 74. 

96. Minn.—State v. McLeavey, 196 
W.W. 645, 157 Minn. 408. 

96. Ala.—^Richardson v. State, 186 
So. 574, 28 Ala.App. 432, reversed 
on other grrounds 186 So. *580, 237 
Ala. 11—^Robertson v. State, 133 
So. 742, 24 Ala.App. 237, followed 
in Martin v. State, 1*83 So. 742, 24 
AlaApp. 237. 

cal.— People v. Allen. 162 P. 401, 32 
Cal.App. 110. 

31 C.J. p 861 note 50. 

Assaxat U inherent In zobberyt 
and, therefore, a chargre of robbery 
must necessarily include a charge of 
assault with Intent to rob, even 
though in other crimes, such ea larc¬ 
eny, an attempt will not necessarily 
include an assault.—People v. Allen, 
supra. 

97. Jda—^Robertson v. State, 133 
So. 742, 24 AlaApp. 237, followed 
in Martin v. State, 183 So. 742, 24 
AlaApp. 237. 


Mich.—People v. Allie, 184 K.W. 428, 
216 Mich. 133. 

31 C.J. p 861 note 51. 

98. Ky.—Riley v. Commonwealth, 
129 S.’W.*2d 581, 278 Ky. 7*32. 

99. Ala—Carnathan v. State, 93 So. 
50, 18 AlaApp. 452. 

1- Tenn.—^Rice v. State, 64 S.W.2d 
19, 166 Tenn. 571. 

2. Ky.—^Arnett v. Commonwealth, 
109 S.W,2d 795, 270 Ky. 335. 

3. Tenn.—^Rice v. State, 87 S.W.2d 
1012, 169 Tenn. 356. 

4. Ala—^Benbow v. State, 29 So. 
553, 128 Ala 1. 

131 C.J. p 860 note 29. 

6. N.a—State v. Batson, 17 S.B.2d 
511, 220 N.C. 411, 139 A-UR. 614. 

6L Hawaii.—Territory v. Wong, 30 
Hawaii 819. 

7. CaL—^People v. Hart, 152 P. 947, 
28 C!aI.App. 335. 

& CaL—In re Cook, 110 P. 352, 13 
Cal.App. 399. 

Colo.—Compton v. People, 268 P. 677, 
84 Colo. 106. 

N.a—State V. Carivey, 129 S.B. 80’2, 
190 N.C. 319. 

9L Cal.—^People v. La vine, 1 P.2d 
496, 11*5 CaLApp. 289, appeal dis¬ 
missed and certiorari denied La- 
vine V. People of State of Califor¬ 
nia, 62 S.Ct 500, 286 U.S. 528, 76 
L.Bd. 1270. 

Utah.—State v. Prince, 284 P. 108, 76 
Utah 206. 

la W.Va—State v. Runnion, 7 S. 

E.2d 648, .123 W.Va. 134. 

31 O.J. p 861 note 60. 

Chaxga of **iittez£iig*’ and passingr 
a forged instrument is broad enough 
to include attempt to pass it, eince 
‘‘utter'' and “uttering” mean to “of¬ 
fer.”—People V. Katz, 190 N.EI 918, 
356 IXL 44V. 


11. Utah.—State v. Winslow, So P. 
433, 30 Utah 408, 8 Ann.Cas. 908. 

12. Ala.—Barnes v. State, 133 So. 
746, 24 Ala.App. 238. 

Kan.—State v. Rooney, 23$ P. 826, 
118 Kan. 618. 

Okl.—Schull V. State, 282 P. 178, 45 
Okl.Cr. 115. 

Va.—^Dixon v. Commonwealth, 173 S. 

K 621, 162 Va. 798. 

31 C.J. p 861 notes 55, 58. 

UCanofaotnre of UqLUor 
An accused may be convicted of an 
attempt to manufacture liquor under 
an indictment charging the manufac¬ 
ture thereof. 

Ala—^Barnes v. State, 133 So. 746, 24 
AlaApp. 238—^Rogers v. State, 117 
So. 409, 22 AlaApp. 410, certiorari 
denied 117 So. 410, 217 Ala 693— 
McDowell V. State, 98 So. 701, 19 
AlaApp. 532. 

Kan.—State v. Rooney, 236 P. 826, 
118 Kan. 618. 

Okl.—Schull V. State, 282 P. 178, 45 
OkLCr. 115. 

TraasporfeatioiL 

In prosecution for transporting 
liquor, conviction of attempt could 
be sustained, notwithstanding whis¬ 
ky was not actually transported, if 
attempt to transport was proved.— 
Dixon V. Commonwealth, 173 S.B. 
521, 162 Va 798. 

13. N.C.—State v. WUson, 126 S.E. 
613, 188 N.C. 781. 

Tex.—Pool V. State, 129 S.W. 1135, 
59 Tex.Cr. 482. 

Assault with intait as iudoded 
A charge of maiming and disfigur¬ 
ing includes an assault with intent 
to maim end disfigure.—^Pool v. 
State, 129 S.W. 1135, 59 Tex.Cr. 482. 

14. N.T.—People v. Samuels, 81 N. 
B.2d 763, 284 N.Y. 410, reversing 18 

, N.Y.S.2d 5-32, 269 App.Div. 187. 
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attempt to commit sodomy and other crimes.^* 

§ 286. Conviction of Different Offense Indud- 
ed in Charge 

Where the charge of a greater offense contains the 
essential elements of a lesser offense, accused may be 
convicted of the lessor, as where the crimes are of the 
same genus; but on a charge of one offense accused 
may not be convicted of another which Is different from, 
and not legally and factually Included wlthin» that 
charged. 

Where the charge of a greater offense contains 
the essential elements of a minor offense, the jury 
may acquit accused of the graver charge and find 
him guilty of the lesser offense included therein.^^ 
This rule applies in all cases in which the minor 
offense is necessarily an elemental part of the great¬ 
er when proof of the greater necessarily estab¬ 
lishes the lesser,IS or, as is sometimes stated, where 
the offenses are of the same generic class,is and 
although they could not be charged together in the 
same count.20 The greater offense charged may be 
a statutory or common-law crime, provided it nec¬ 
essarily includes the crime of which accused has 
been found guilty.^i The rule permitting convic¬ 
tion of a lesser offense is held to apply, although 
both crimes are statutory.22 However, a convic¬ 
tion may be had of an offense different from the 


one specifically charged only when such offense is 
an essential element of that charged or when it is 
shown by proper averments that a minor offense 
was in fact included in the offense charged,23 and 
only when the greater offense charged includes all 
the legal and factual elements of the lesser of- 
fense.2^ Proof of the greater crime must be suf¬ 
ficient to prove the lesser ;25 where the other of¬ 
fense is so completely different that a charge of 
one cannot include a charge of the other, there may 
be no conviction of the latter imder a charge of the 
former,23 and, where the information charges two 
series of facts, and some of the facts in one series 
differ from those in the other, it is defective and 
cannot warrant conviction of a lesser crime as in¬ 
cluded within a gfreater, since there is imder such 
circumstances no necessary inclusion of one within 
the other.27 Under an indictment charging viola¬ 
tion of one statute it has been held that accused may 
not be convicted of an offense of similar character 
in violation of a different statute,23 as where a 
charge of violation of one statute has been held not 
to authorize a conviction of a similar offense under 
another statute in the absence of a statute author¬ 
izing a conviction for a lesser degree of the same 
offense or for any other offense than that charge(123 


15. Ala.—^Tarrant v. State, 57 So. 
62S, .12 AlaJLpp. 172, certiorari de¬ 
nied 67 So. lOlS, 191 Ala. 664. 

CaL—People v. Tanderbilt, 249 F. 
867, 169 OaL 461. 

16L Ala.—Hardwick ▼. State, 164 So. 
107, 26 Ala.App. 586, certiorari de¬ 
nied 164 So. m, 231 Al€L 151. 
PywantltiTig Tmnafng 

(1> Conviction for attempting to 
dynamite store was held proper un¬ 
der indictment charging dsmamlting 
of store where evidence failed to es-| 
tablish completed crimes, but did tend 
to prove attempt to commit the 
crime.—Hardwick v. State^ supra. 

(2) On trial under Indictment for 
dsmamiting building in which there 
was a human being, where evidence 
did not authorize a conviction of fel¬ 
ony charged, court under statute 
properly confined Jury to question of 
attempt to commit offense charged.^— 
Kitchens v. Stat^ 172 So. 297, 27 
Ala.App. 836. 

17. Ala.—Craven v. State, 111 So. 

767, 22 AUuApp. 89. 

Dad.—^Kleopfer v. State, 163 N.E. 93, 
94, 200 Ind. 287, citing Corpus Jo- 
zis. 

la.—State v. O'Banion, 131 So. 34, 
171 La. «3—State v. Neal, 125 So. 

Ul. «41—state V. Barber, 
S8. 167 Xia. «So. 

N.Y^Peoiae V. Zielinski, 28!8 N.T.S. 

, 176,. 177, 247 AppXUv. 573, citing 
Ocnpus takk 


Vt—State V. Deso, 1 A.2d 710, 110 
Vt. 1. 

31 C.J. p 861 note 63. 

IS. N.H.—State v. Butman, 42 N.H. 

490. I 

Pa—Commonwealth v. Stiver, 1 Pa j 
Co. 526. j 

19. La—State v. Matthews, 36 So. 
48, 111 La 962. 

SOU La—State y.,| Stouderman, 6 La 
Ann. 286. 

ale N.M.—Chacon v. Territory, 34 P. 
448, 7 N.M. 241. 

I ax Kan.—State v. Burwell, 8 P. 470, 

I 34 Earn 312. 

La—State v. Matthews, 36 So. 48, 
111 La 962. 

ax Iowa—^Brown v. Hbllowell, 199 
N.W. 257, 197 Iowa 1852. 
ax Utah.—State v. Solomon, 71 P. 
2d 104, 03 Utah 70—State v. Wool- 
man, <83 P.2d 640, 84 Utah 23, 93 A. 
L.B. 728. 

ax Wis.—state v. Erickson, 45 Wls. 

86 . 

31 O.J. p 861 note 68. 

aa Ohio.—state v* Anthoulis, 23 N. 
KL2d 312, 62 Ohio App. 113, appeals 
dismissed 22 N.Kl2d 34, 185 Ohio 
St 631—State v. Moherman, 23 K* 
KI.2d 651, 62 Ohio App. 258. 

Charge of Iddnan^iiig as not inbluX. 
Ing homicide 

In prosecutions under statute pro- 
vidmg. a penalty for abduction or 
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kidnapping should death result, tri¬ 
al court did not err in refusing to 
charge as to murder In the first de¬ 
gree, murder in the second degree, 
or manslaughter, as neither was in¬ 
cluded in the offense charged or 
warranted by the evidence.—State v. 
Anthoulis, 23 N.R2d <312, 6*2 Ohio 
App. 113, appeals dismissed 22 N.KL 
2d 34, 135 Ohio St 631. 

27. Arlz.—Bunn v. State, 76 P.2d 
107, 110, 50 Arlz. 473. 

Xnferseotlng stairways 
“To illustrate, if in an information 
there is pointed out to the defend¬ 
ant one, cmd only one, stairway 
which he must climb, consisting of 
certcLitt definite steps, and reaching 
an equally definite top, he may be 
permitted by the jury to stop at a 
landing place necessarily Included in 
that series of steps, although it is 
not at the top. But if, by the in¬ 
formation, there are pointed out to 
him two stcdrways, whose steps are. 
In part at least, different, and which 
ultimately reach different goals, he 
may not be required to attempt to 
climb both merely because there may 
be, ^ring their coursx some com¬ 
mon intersection at which he might 
stop."—^3Dunn v. States supra. 

2X Tenn.—Holbert v. State, 156 X 
W.2d 888, 178 Tenn. 80. 

29. Tex.—Leonard^ v. State, lt2 ^ 
W, 632, 68 TexCr. 549. 

31 dJ. p 861 note 71 Caj. 
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§ 287. -Assault and Battery and Aggra¬ 

vated Assaults 

a. In general 

b. Charge of assault with intent to do 

bodily harm, maim, or wound; use 
. of deadly weapon 

c. Charge of assault with intent to kill 

or murder 

d. Charge of assault with intent to rape 

e. Charge of assault with intent to rob 

or steal 

f. Charge of statutory shootings, stab- 

bings, and the like 

a. In Gleneral 

On a charge of a more serious assault accused may 
as a rule be convicted of a less serious assault, as where 
on a charge of aggravated or felonious assault he may 
be convicted of simple assault, or of assault and battery. 
A charge of battery includes by necessary implication a 
charge of assault, but a charge of assault does not neces¬ 
sarily Include a battery. A charge of assault with intent 
to commit a crime includes the lesser offense of assault 
with intent to commit a lower grade or degree of the 
crime, but does not, it has been held, include a charge 
of an attempt to commit the crime. 

On a charge of a more serious assault accused 
may be convicted of a less serious assault or one 
of lower degree,^® as under statutes in terms so pro- 
viding.31 On a charge of aggravated assault ac¬ 
cused may be convicted of simple assault,32 or on 
a charge of felonious assault he may also be con¬ 
victed of simple assault,^* or assault and battery,34 
Where a statute defines "assault in the third de¬ 


gree” as one not amounting to assault in either the 
first or second degrees, a conviction of assault in 
the third degree may be had under a charge of as¬ 
sault in the first or second degree.35 On an indict¬ 
ment for assault and battery, there may be a con¬ 
viction of simple assault.36 So, also, on a charge 
of aggravated assault and battery accused may be 
convicted of simple assault and battery^? or of as- 
sault.33 On an indictment for assault on a peace 
officer, there may be a conviction of simple as¬ 
sault,3® or of assault and battery,^® Under a com¬ 
plaint charging accused with a batter>', he may be 
convicted of assault but it has been held that 
where an information charges merely a certain 
grade of assault, there may not be a conviction of 
that grade of assault and battery or of any lesser 
grade of assault and battery, because a charge of 
assault does not necessarily include a battery.*^ 3 
Under an indictment for assault and battery ac¬ 
cused may not be convicted of the distinct statu¬ 
tory offense of an affray.43 

On a charge of assault with intent to commit a 
certain crime, one may be convicted of an assault 
with intent to commit a lesser grade or degree of 
the crime,^^ as in the case of charges of assaults 
with intent to commit homicide, rape, robbery, and 
other specific crimes considered in the following 
sections. However, on a charge of assault with 
intent to commit an offense, without charging com¬ 
mission of the completed offense, there may be no 
conviction of an attempt to commit the offense as 
distinct from the assault charged.^^ 


30. Mo.—state v. Palmer, 1‘54 S.W. 
2d 773, 348 Mo. 673—State v. 

Lamb, 278 S.W. 1009. 

Pa.—Commonwealtli v. Garrlty, 82 
Pa.Dist. & Co. 99, 20 Brie Co. 49. 
Wash.—State v. Johnson, 52 P.2d 
317, 184 Wash. 493^tate v. Olsen, 
237 P. 502, 135 Wash. :240. 

31 C.J. p 861 note 76. 

Charge of rntniolona aefanlt 
Where Information charged malici¬ 
ous assault, verdict for lesser offense 
of assault without malice was good. 
—State V. Palmer, 154 S.W.2d 773, 
348 Mo. 678. 


31. Mo.—State v. Harris, 108 S.W. 

28, 209 Mo. 423. 

81 C.J. p 861 notes 83, 84. 


88, N.M.—State v. Mitchell, 87 P.2d 
482, 433, 43 N.M. 188, citing Cor- 
pns Juris. 

Tex.—^Booker v. State, 127 S.W.2d 
460, 1*37 Tex,Cr. 2. 

81 C.J. p 861 note 74. 


3a N.C.—State v. Ellr4, 119 S.E. 
881, 186 N.C. 48J!. 

Vt—State V. Deso, 1 A.*2d 713/ 110 


Vt rl. 

81 <j.l p 861 noU.p. 


34. U.S.—Fish V. People of State of 
Michigan, aC.A.Mich„ 62 F.2d 659, 
applying Michigan law. 

35. Wash.—State v. Steele, 145 P- 
681, 83 Wash. 470. 

31 C.J. p 861 note 77. 

38. Del.—State v. Dennis, 43 A. 261, 
16 DeL 433. 

'81 C.J. p 861 note 78. 

37. Pa.—Commonwealth v. BergdoU, 
55 Pa.Super. 186. 

S.C.—State y. Wilson, 161 S.E. 104, 
162 S.C. 413, 81 A.L.R. 580. 

3& Pa.—Commonwealth v. BergdoU, 
55 Pa.Super. 186. 

39. DeL—State v. Dennis, 43 A. 261, 
IS Del. 433. 

31 CJ. p •861 note 8L 

40. N.H.—State v. Webster, 89 N.H. 
96. 

41. Idaho.—State v. Wilding, 63 P. 
2d 659, 57 Idaho 149. 

Assault regarded as "inchoate bat¬ 
tery” 

A complaint which charges ac- 
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cused with commission of battery 
necessarily emd by its own terms 
charges assault committed In con¬ 
summating battery, so that the jury, 
if the evidence justifies it, may con¬ 
vict accused so charged of the crime 
of assault, an assault being an “in¬ 
choate battery** and therefore neces¬ 
sarily Included within the charge of 
battery.—State v. Wilding, supra. 

48. OkL—Parks v. State, 171 P. 
1129, 14 Okl.Cr. 413. 

43. Ohiow—Champer v. State, 14 
Ohio St. 437, explained in Barholt 
V, Wright, 12 N,B. 186, 45 Ohio St. 
177, 4 Am.S.It 535. 

44. Ariz.— H a nn v. State, 247 P. 129, 
30 Ariz. 366. 

Fla.—^Hancock v. State, 105 So. 401, 
90 Fla. 178. 

Iowa.—State v. Marish, 200 N.W. 5, 
198 Iowa 602. 

Okl.—Hay v. State, 350 P. 438, 85 
OkLCr. 822. 

45. Tex.—Brown v. State, 7 Tex. 
App. 569. 

31 C.J. p 859' note 21. 
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b. Cbaige of Assaiilt witb Iirteaat to Bo Bodily 
Harm, Uaim, or Wound; Use of Deadly 
Weapon 

The general rule permits conviction of lower or less 
serious assaults under a charge of assault with Intent 
to do bodily harm, as to maim or wound, or of assault 
with a deadly or dangerous weapon, and such a charge 
includes an assault and battery if battery is properly 
alleged. 

An indictment for assault with intent to do bodily^ 
harm or great bodily harm includes a simple as¬ 
sault^® or an assault of lower degree,^^ An indict¬ 
ment for an assault wth intent to do bodily harm 
includes an assault and battery, if a battery is 
averred,but not if the battery is not charged.^^ 
Assault with intent to maim or wound. On a 
charge of assault with intent to commit mayhem, 
there may be a conviction of assault and battery.^® 
On a charge of assault with intent to maim, there 
may be a conviction of assault,5i or in a case where 
battery is averred, a conviction of assault and bat- 
tery.52 Under an indictment for shooting at an¬ 
other with intent to wound him, there may be a con¬ 
viction of assault and battery, which has been re¬ 
garded as a lesser crime included within the charge 
as against the contention that it was an independent 
crime of equal rank and so not included.®^ 

Assault with deadly or dangerous weapon. Un¬ 
der an indictment charging assault with a danger¬ 
ous or deadly weapon, accused may be convicted of 
lower forms of assault,®^ but not of assault and 
battery, unless the indictment charges a battery.55 


An assault and battery by means of a deadly weap¬ 
on necessarily includes an assault with any sharp 
or dangerous weapon.®® 

Where the evidence shows that accused was ei¬ 
ther guilty of assault wdth a deadly weapon, as 
charged, or else innocent of any offense, he may 
not be convicted of simple assault.®^ A charge of 
assault with a deadly weapon has been held not to 
include the distinct statutory crime of exhibiting 
such a weapon in an angry or threatening manner 
or unlawfully using the same in a fight or quarrel.®® 

c. Charge of Assault with Intent to 'K'in or Mur¬ 
der 

Ordinarily on a charge of assault with intent io 
kill or murder there may be a conviction of lesser and 
included offenses, and of inferior grades of assault, such 
as simple or aggravated assault, or assault with intent 
to do bodily harm. 

The general rule is that on a charge of assault 
with intent to commit homicide of a higher grade 
or degree accused may be convicted of assault with 
intent to commit homicide of a lesser grade or de¬ 
gree,®® and that under an indictment or information 
for assault with intent to kill or murder accused 
may be convicted of any lesser and included of¬ 
fense,®® that such an indictment or information car¬ 
ries with it a charge of all inferior grades or de¬ 
grees of assault,®l and that it permits a conviction 
of common®^ or simple®® assault, assault and bat¬ 
tery under principles more particularly discussed 
below, aggravated assault,®4 and other types of fel- 


40. CJal—^People v. Alderson, 287 P. 

S62, 105 CaLApp. 202. 

Utah.—St&te v. Baxkas, <65 P.2d 1130, 
1133, 91 Utah 574. 

31 C.3. p S62 note 88. 

"SlMHTO can be so dosbt that a 
char£:6 of assault with intent to do 
bodily harm, includes also a simple 
assault, because that assault must 
be proved as a necessary element 
of the greater offense.”—State v. 
Barkas, supra. 

47. Mont.—State v. Tracey, 90 P. 
791, 35 Mont. 652. 

48. Mich.—^People v. Sllsworth, 51 
N.W. 631. 90 Mich. 442. 

‘31 CJr. p 862 note 90. 

48. Colo.—^Lane v. People, 77 P.2d 
121, 102 jColo. 83. 

Mich,—^People v. Andre, 160 NT.W. 

1011, 194 Mich. 524. 

81 C.J. p 862 note 91. 

50u Tenn.—HasUp v. State, 4 Hayw. 
273. 

a. Aik.—McBride v. State, 7 Ark. 
374. 

Mass.—Commonwealth v. McGrath, 
ifS Mass. 150. 

52. Tenn.—HasUp v. -States 4 Hayw. 
278. 


53L Neb.—^Ex parte Flanders, 230 N. 
W. 684, 119 Neb. 761. 

54. Cah—^People v. Brooks, 128 P* 
2d 556, 50 Cal.App.2d 610. 

N.M.—State v. Mitchell. 87 P.2d 432, 
433, 43 N.M. 138, citing Corpus Ju^ 
zis. 

N.C.—State v. Gregfory, 27 S.R2d 
140, 223 N.C. 416—State v. Palmer, 
192 S.B. 896, 212 N.a 10. 

Wis.—State v. Wagner, 2 N.W.2d 
229, 239 Wis. 684, foUowed in 2 
N.W.2d 232, 239 Wis. 642. 

31 CLJ. p 862 note 86. 

55. Colo.—^Lane v. People, 77 P.2d 
121, 102 Colo. 83. 

Idaho.—State v, Upham, 14 P,2d 
1101, 1104, 52 Idaho 840, citing 
Corpus Juris. 

Okl.—Parks v. State, 171 P. 1129, 14 
Okl.Cr. 413. 

31 C.J. p 862 note 66. 

5a OkL—Clemons v. State, 128 P. 
739, 8 OkLCr. 462. 

57. CaL—^People v. Thomas, 279 P. 
826, 100 Cal.App. 82. 

sa CaL—^People v. l^amond, 92 P. 
2d 488, 33 Cal.App.2d 518. 

68. Fla.—^Yarborough v. State, 114 
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So. 237, 94 Fla. 143—-Hancock v. 
State, 106 So. 401, 90 Fla. 178. 

Iowa.—State v. Marish, 200 N.W. 5, 
198 Iowa 602. 

ca Ala.—^Russell v. State, 165 So. 
256, 27 Ala.App. 10, conforming to 
certified question 165 So. 255, 281 
Ala. 297. 

Mo.—State v. Brown, 149 S.W.2d 414. 
S.D.—State v. Shevlln, 195 N.W. 508, 
46 S.D. 610. 

31 CJ. p 862 notes 96, 99. 

81. Tex.—Williams v. State, 126 S. 
W.2d 493, 186 Tex.Cr. 487. 

6flL Mo.—State ex rel. Henry ▼. Al¬ 
len, 263 S.W. 190, quashing certio¬ 
rari State V. Henry, App., 256 S. 
W. 523—State v. Brown, App., 149 
S.W.2d 414. 

63. Ala.—Russell v. State, 166 So. 
256, 27 Ala.App. 10, conforming to 
certified questions 165 So. 255, 
231 Ala. 297. 

S.D.—State v. ShevUn, 195 N.W. 508, 
46 S.D. 610. 

Tex.—^Brooks v. State, 89 S.W.8d 
898, 118 Tex.Cr. 4. 

31 CJT. p 862 notes 96, 99. 

64. Ark.—Sims y. State. 169 S.W.2d 
763. 203 Ark. 976. 
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onious assault, as with intent to wound or to do 
bodily harm generally, as shown infra this section; 
but under an information charging accused with as¬ 
sault with intent to kill or murder accused may not 
be convicted of “felonious assault” generally, with¬ 
out specification of the kind of felonious assault in 
the verdict,nor is the statutory offense of ex¬ 
hibiting a dangerous weapon in a rude, angry, and 
threatening manner necessarily included in a charge 
of assault with intent to kill or murder.^® 

Where an assault with intent to kill and an as¬ 
sault -with intent to murder are recognized as dis¬ 
tinct offenses, there may be a conviction of assault 
with intent to kill on a charge of assault with in¬ 
tent to murder,67 although it has been held that a 
conviction of an assault with intent to commit man¬ 
slaughter cannot be had under a charge of an as¬ 
sault with intent to kill, where the offenses are dis- 
tinct.66 One charged with assault in the first de¬ 
gree may be convicted of assault in the second de¬ 
gree where the only difference is the absence of in¬ 
tent to kill.®® 

A charge of assault with intent to murder in¬ 
cludes offenses wherein malice is not an ingredi¬ 
ent,*^® and under such a charge there may be a 
conviction of assault under circumstances which 
would have constituted murder or manslaughter if 
death had ensued.7i Where the indictment charges 


an assault with intent to commit murder or murder 
in the first degree, there may be a conviction of 
assault with intent to commit murder in the sec¬ 
ond degree,72 or with intent to commit manslaugh- 
ter73 or voluntary manslaughter ;74 and, similarly, 
on a charge of assault and battery with intent to 
commit murder in the second degree, accused may 
be convicted of assault and battery with intent to 
commit manslaughter.76 

Assault atid battery. It has been broadly stated 
that on a charge of assault with intent to kill or 
murder accused may be convicted of assault and 
battery.76 And where accused is charged with as¬ 
sault and battery committed with intent to kill or 
murder he may be convicted of assault and battery 
without such intent.77 Some authorities state that 
a charge of assault with intent to kill or murder 
permits conviction of assault and battery if there 
is due allegation as to the battery,78 but not oth- 
erwise,72 Other authority has taken the view that 
a charge of assault with intent to kill or murder 
does not permit a conviction of assault and battery 
even where a battery is alleged, where the offense 
denounced by statute is merely assault with intent 
to kill.8® 

Assault with intent to wound or do bodily harm. 
Under a charge of assault with intent to kill or 
murder there may as a general rule be a convic- 


Tex.—Williams v. State, 126 S.W.2d 
493, 136 Tex,Cr. 487—^Brooks v. 

State, 39 S.W.2d 898, 118 Tex.Cr. 4. 
31 0«J* j) 863 note 3* 

Aggravated assault as implicit in 
oliarge 

An information, charging assault 
with Intent to commit murder mere¬ 
ly by naming the offense, charged 
impliedly that accused employed an 
instrument, weapon, or means, the 
use of which made it practicable for 
him to take the life of the person 
assaulted, which would necessarily 
constitute means calculated to Inflict 
great bodily injury within meaning 
of statute defining aggravated as¬ 
sault, and hence, under such infor¬ 
mation, accused could properly be 
convicted for an aggravated assault. 
—State V. Hanks, 118 P.2d 71, 58 
Ariz. 77. 

Ckinviotion. is dependent on evi¬ 
dence supporting the lesser charge. 
—Sims V. State, 159 S.W.2d 763, 
203 Ark. 976. 

85. BAn.—State v. Schleagel, 81 P. 
1106, 50 Kan. 325. 

68, Wash.—State v. Campbell, 82 
P. 762, 40 Wash. 480. 

67. Mass.—Commonwealth v. Dem- 
boski, 186 N.X2. 586, 288 Mass. 815. 
81 O.J. p 863 note 21. 


68. Miss.—^Merman v. State, 24 
Miss. 54. 

69. Welsh.—State v. Copeland, 119 P. 
607, 66 Wash. 243. 

70. Ala.—Russell v. State, 165 So. 
256, 27 Ala.App. 10, conforming to 
certified questions 165 So. 255, 231 
Ala 297. 

Tex.—Jessie v. State, 70 S.W.2d 743, 
126 Tex.Cr. 250. 

71. Kan.—State v. Ryno, 74 P. 1114, 
68 Kan. 348, 64 L.R.A. 303—State 

V. Hammerli, 58 P. 559, 60 Kan. 
860. 

72. Fla—Pyke v. State, 36 So. 677, 
47 Fla 98. 

31 C.Jt p 863 note 17. 

73. luwa—State v. Marish, 200 N. 

W. 5, 198 Iowa 602. 

31 aJ. p 863 note 18. 

74. Tenn.—^Fuerst v. State, 89 S.W. 
956, 115 Tenn. 357. 

76. Wyo.—Ivey v. State, 154 P. 
589, 24 Wyo. 1. 

76. Ala—Russell v. State, 165 So. 
255. 281 Ala 297, certified ques¬ 
tions conformed to 165 So. 256, 27 
AlaJLpp. 10—Hankins v. State, 154 
So. 821, 26 AlaApp. 146—Miller 
V. State, 107 So. 226, 21 AlaApp. 
261. 

31 C.J. p 862 note 99. 
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Defective Indictment for assault with 
intent to murder 

Under an indictment for assault 
with intent to murder by operation 
of an automobile at high speed while 
intoxicated and collision with an¬ 
other car, which was defective be¬ 
cause failing to aver a specific intent 
to kill, accused could not be convict¬ 
ed of assault with intent to murder 
but could be convicted of an assault 
and battery.—Wright v. State, 149 
S.B. 153, 40 GaApp. 118, conforming 
to decision 148 S.R 731, 168 Ga. 690. 

77. Ga.—Dugger v. State, 27 S.R2d 
48, 69 Ga.App. 861. 

Ind.—Gillespie y. State, 9 Ind. 380. 
N.D.—State v. Hoemer, 216 N.W. 
277, 55 N.D. 761. 

Wyo.—State v. Gonzales, 23 P.2d 
354, 46 Wyo. 52, citing Ck>zpus Ju^ 

ris. 

31 C.J. P 862 note 98. 

78. Iowa.—State v. Graham, 50 N. 
W. 285, 51 Iowa 72. 

BZan.—State v. Schrelber, 21 P, 263, 
41 Kan. 307. 

31 C.J. p 862 notes 97, 99. 

79. Ark.—Jones v. State, 139 S.W. 
1126, 100 Ark. 195. 

31 C.J. p S62 note 94. 

80. Mont.—^Territory v. Dooley, 1 P. 
747, 4 Mont. 295. 
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tion of an assault with intent to wound or do bodily 
harm but the latter offense is sometimes defined 
by statute as including elements w-hich are not nec¬ 
essarily included in assault with intent to kill, so 
that a conviction of the less offense is not permis¬ 
sible under a charge of the greater.^^ Under a 
charge of assault with intent to kill, but vrithout 
allegations as to the infliction of any injury, ac¬ 
cused may not be convicted of the statutory offense 
of wounding, maiming, and disfiguring.ss 

Assault mth a dangerous or deadly weapon. Un¬ 
der an indictment or information for assault with 
intent to kill or murder, there may be a conviction 
for the lesser offense of assault with a weapon, 
as where accused is charged with assault with a 
deadly or dangerous weapon with intent to kill or 
murder and may be convicted of the lesser offense 
of such an assault without such intent^® Where 
the statute defining the offense of assault with a 
deadly or dangerous weapon includes certain ele¬ 
ments peculiar to that offense, and the charge of as¬ 
sault with a deadly weapon with intent to murder 
omits one or more of the essential elements of the 
lesser offense, accused may not be convicted of such 


lesser offense under such a charge.86 It has been 
held that in any event a charge of assault with in¬ 
tent to kill or murder will not include the offense 
of assault with a dangerous or deadly weapon un¬ 
less such charge contains allegations as to use of 
such a vreapon.*^ Where, however, the indictment 
or information does charge use of a deadly or dan¬ 
gerous weapon in an assault wdth intent to kill or 
murder, accused may be found guilty of lesser de¬ 
grees of the crime charged,88 including assault with 
such a weapon,assault with such a weapon with 
intent to do bodily harm,®® and simple assault-^i 
An indictment for “assault with intent to kill, being 
armed with a dangerous weapon,” will support a 
verdict for “assault with intent to kill” or for sim¬ 
ple assault^^ Under an indictment charging as¬ 
sault with intent to kill with malice aforethought 
and with a deadly weapon, accused may be con¬ 
victed of assault with intent to kill without malice 
aforethought®^ Under an indictment or informa¬ 
tion for shooting at another with intent to kill, 
accused may be convicted of lesser and included 
offenses,®^ but may not be convicted of distinct and 
nonincluded offenses,®^ such as the offense or crime 


51. Iowa.—State v. Marlsh. 200 N. 

W. 5, 198 Iowa 602. 

31 C.J. p 862 note 1. 

52. lU.—Carpenter v. People, 5 HL 

197. 

83. Mo.—State v. Melton, 15 S.W. 

139, 102 Mo. 683. 

31 CJ. p 863 note 13. 

Sit Ala—Craven v. State, 111 So. 

767. 22 AlaApp. 39. 

HL XTeir Mezioo, under a statute 
providinsr that an indictment or 
information must chargre but one of¬ 
fense, but that where the same acts 
may constitute different offenses, 
the different offenses may be set 
forth in separate counts and ac¬ 
cused found gruilty accordingrly, and 
in the absence of a further statutory 
provision permittingr conviction of 
other offenses necessarily included 
within that specifically chargred, 
it has been held that under a chargre 
of assault with intent to murder al- 
legringr ail elements of assault with 
deadly weapon, but made in a single 
count, accused may not be convicted 
of the crime of assault with a deadly 
weapon. While New Mexico has no 
such statute as exists in other juris¬ 
dictions, permitting conviction of in¬ 
cluded offenses. It would seem that 
'even if such a statute were adopted 
the decision would remain the same, 
^ce the court expressly stated that 
'ilsTOttit' with a deadly weapon 
. . • is not necessarily Included 
wttlfin the offense of assault with 
tiktanti 1» wuwder.**'—State v. Taylor, 
261 P. S08» 33 N.M: SS. . > 


as. N.C.—state v. ShemweU, 104 S. 
i E. 886, 180 N.C. 718. 

OkL—Compton v. State, 122 P.2d 819, 
74 OkLCr. 48-~Campbell v. State, 
170 P. 916, 14 OkLCr. 319. 

81 CJ. p 863 note 8. 

86b Wash.—State v. Ackles, 36 P. 
697, 8 Wash. 462, 

87. Utah.—State v. Jukanovlch, 146 
P. 289, 45 Utah 372. 

31 C.J. p 863 note 11. 

88: N.C.—State v. Gregory, 27 S. 
E.2d 140, 223 N.C. 416—State v. 
Elmore, 193 S.E. 713, 212 N.C. 631. 
N.D.—State v. Grassy, 197 N.W. 881, 
60 N.D. 716. 

89. N.C—State v. Elmore, 193 S.E 
718, 212 N.C SSL 

90. N.D.—State v. Grassy, 197 N.W. 
881, 50 N.D. 715. 

91. N.C.--State v. Gregory, 27 S.E 
2d 140. 223 N.C 415. 

98. Vt.—State v. Albano, 102 A. 333, 
92 Vt. 61. 

93. Mo.—State v. Brown, 166 S.W. 
2d 420—^State v. Groves, 169 S.W. 
2d 773—State v. Meinhardt, 32 S. 
W.2d 890—State v. Gill, 64 S.W.2d 
261—State V. Huhbs, 242 S.W. 676, 
294 Mo. 224. 

9d. Neb.—^Ex parte BlanderSb 230 
N.W. 684, 119 Neb. 761. 

Okl.—Liesser v. State, 264 P. 988, 
86 OkLCr. 393. 

Assault and hattexy 
On an indictment for shootiog at 
another with intent to kiU, there 
may be a conviction of the lesser 
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and included offense of assault and 
battery.—Ex parte Flanders, 230 N. 
W. 684, 119 Neb. 761. 

AbSsault with dangerous weapon 

In prosecution for shooting with 
intent to kill, if record is otherwise 
sufficient. Jury may convict of as¬ 
sault with dangerous weapon.—Les¬ 
ser V. State, 264 P. 988, 36 Okl.Cr. 
893. 

Simple assault 

Where accused was informed 
against under statute which penal¬ 
ized shooting at another with firearm 
with intent to kill, and verdict found 
hipc gruilty of assault and battery 
with dangerous weapon with intent 
to do bodily harm and without jus¬ 
tifiable or excusable cause, he could 
be sentenced for crime of simple 
assault only.—State v. Muzzy, 262 
N.W. 336, 66 N.D. 4L 
9S- Neb.—^Tasich v. State, 194 N.W. 

818, 110 Neb. 709. 

N.D.-^tate v. Muzzy, 262 N.W. 

836, 6$ N.D. 41. 

Assault and battery with danger¬ 
ous weapon with intent to do bodily 
harm and without justifiable or ex¬ 
cusable cause is not a lesser and In¬ 
cluded offense in crime of shooting at 
another with a fire arm with Intent 
to kill.—State v. Muzzy, supra. 
Shooting with intent to wound 

An information charging accused 
with shooting with Intent to kill 
has been held not to include the 
offense of shooting with Intent to 
wound.—Tasich v. States 194 ITtW. 
313. 110 Neb. 702. 
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of maiming.®® On an information charging ac¬ 
cused with assault and battery on another by means 
of a deadly weapon with intent to kill, he may be 
convicted of the offense of “assault with intent to 
kill any person/*®*^ or of that of assault with intent 
to do bodily harm with a dangerous weapon with¬ 
out intent to kill®® 

Under an indictment charging assault with intent 
to kill or murder, with appropriate averments as 
to such a commission of the offense, accused may 
be convicted of the lesser offense of unlawfully 
pointing a pistol at another,®® or of the statutory 
offense of shooting at another but, where assault 
with intent to kill or murder does not include the 
distinct offense of a malicious shooting, on an in¬ 
dictment for the former accused may not be con¬ 
victed of the latter.2 

Under an indictment charging cutting with an 
axe with intent to kill or murder, accused may be 
convicted of a lesser offense of the same generic 
class;® but in a prosecution for maliciously strik¬ 
ing another with a deadly weapon with intent to kill 
he cannot be convicted of striking another with a 
deadly weapon in heat of passion during an af¬ 
fray.^ 

d. Charge of Assault with Intent to Eape 

On a charge of assault with intent to commit rape 
accused may be convicted of lesser assaults, such as 


simple, aggravated, or indecent assault. The offense of 
assault and battery is also included if the charge con¬ 
tains suitable averments as to the element of battery. 

On an indictment for assault with intent to rape, 
there may be a conviction of simple assault,® or 
of aggravated assault,® or of indecent assault,^ 
but not of an attempt to rape.® It ^Iso has been 
held that there may be a conviction under a stat¬ 
ute punishing the taking of indecent liberties with 
the person of a female child,® and that a charge of 
the offense of assault and taking indecent liberties 
with the person of a female child includes the 
crime of simple assault.^® A charge of assault with 
intent to commit rape does not include the offense 
of assault where the prosecutrix was under the age 
of consent, and her willingness was fully establish- 
ed.ii 

Assault and battery. While it has been broadly 
stated that a charge of assault with intent to com¬ 
mit rape includes the lesser offense of assault and 
battery,i2 other authorities have held that it does 
not necessarily include assault and battery,^® but 
that inclusion of the latter offense will depend on 
the wording of the charge.^^ Where the indict¬ 
ment or information in charging assault with in¬ 
tent to commit rape does charge a battery, there 
may be a conviction of assault and battery under 
such a charge,^® and a charge of assault and bat¬ 
tery with intent to commit rape necessarily includes 
a charge of simple assault and battery,^® 


96. N.D.—state v. Mattison, ICO N. 
W. 1091, 13 N.D. 391. 

97. Okl.—Dyer v. State. 53 P.2d 
700. 68 OkLCr. 346—De Witt v. 
State, 62 P.2d 88, 68 Okl.Cr. 261. 

98. Okl.—Dyer v. State, 63 P.2d 700, 
58 OkLCr. 345—De Witt v. State, 
62 P.2d 88, 68 Okl.Cr. 261—Woodall 
V. State, 242 P. 1052, 33 OkLCr. 
193. 

99. Oa.—^Livingrston v. State, 64 S.D. 
709, 6 Ga,App. 208. 

1. Ga.—Wagoner v. State, 183 S.B3. 
209, 52 Ga.App. 379. 

31 C.J. p 863 note 6. 

2. Tenn.—^McCroskey v. State, 2 
Coldw. 178. 

3. La.—State v. Cole, 104 So. 720, 
168 La. 799. 

4. Ky.—Caperton v. Commonwealth, 
225 S.W. 481, 189 Ky. 652. 

5. Ala.—Thrash v. State, 126 So. 
606, 23 Ala.App. 433. 

Arlz.—State v. Henderson, 272 P. 97, 
34 Ariz. 430. 

Hawaii.—Territory v. McGrew, 34 
Hawaii 506. 

31 C.J. p 864 note 28. 

Vailtire to state age of aoonsed 
Conviction of simple assault, un- 
dier information charging assault 

42 C.J.S.-83 


with intent to commit rape, but not 
stating accused*s age, was proper, 
where the assault would, under stat¬ 
ute, have been ‘‘aggravated’" had ac¬ 
cused been an adult, and thus the 
omission to aver that he was an 
adult was an omission of an essen¬ 
tial element of aggravated assault 
and required conviction merely of 
simple assault.—State v, Henderson, 
272 P. 97, 34 Ariz. 430. 

6. Ariz.—State v. Henderson, su¬ 
pra. 

Tex.—^Teel v. State, 70 S.W.2d 716, 
126 Tex.Cr. 195. 

31 C.J. p 864 note 29. 

7. Minn.—State v. Glaum, 190 N.W. 
71, 163 Minn. 219. 

8. Mich.—^People v. David, 178 N.W. 
67. 211 Mich. 50. 

Tex.—Shockley v. State, 160 S.W. 
462, 71 Tex.Cr. 475. 

9. Minn.—State v. West, 40 N.W. 
249, 39 Minn. 321. 

19. Utah,—State v. Waid, 67 P.2d 
647, 92 Utah 297. 

Oonsent not dement 

Statute making every person guilty 
of felony who shall assault child un¬ 
der age of fourteen years and take 
indecent liberties, although it has 
eliminated question of consent, does. 
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not exclude lesser offense of simple 
SLSsault from being an included of¬ 
fense.—State V. Wald, supra. 

11. Cal.—^People v. Gomez, 60 P. 427, 
118 CaL 326—^People v. Spady, 222 
P. 191, 64 CaLApp. 667. 

12. Ala.—^Thrash v. State, 126 So. 
606, 23 Ala.App. 433. 

OkL—Easter v. State, 128 P,2d 691, 
74 OkLCr. 114. 

31 C.J. p 864 note 30. 

13. Ga.—^Barton v. State, 199 S.E. 
367, 68 Ga.App. 564—^Davls v. State. 
153 S.E. 436, 41 Ga.App. 466. 

Hawaii.—^Territory v, McGrew, 34 
Hawaii 506. 

Iowa.—State v. Hoaglin, 223 N.W. 
548, 207 Iowa 744. 

14. Iowa.—State v. Hoaglin, supra. 

15. Ga.—^Barton v. State, 199 S.E. 
357, 68 Ga.App. 664. 

31 C.J. p 864 note 31. 

Allegations suAoient to tnclxide bat- 
tezy 

An indictment for assault with In¬ 
tent to rape charging that accused 
did “violently seize, strike and beat’* 
prosecutrix contained a charge of as¬ 
sault and battery.—Barton v. State, 
supra. 

13. Ind.—De Hority v. States, 19 N. 
/ E.2d 946, 215 Ind. 390u 
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& Ohacge of Assault vitli Intent to Bol> or 
Steal 

Under a charge of assault with intent to rob, or of 
assault with Intent to steal fronn a building, there may be 
a conviction of simple assault. Assault and battery may 
be Included within a charge of assault with intent to 
rob. 

A charge of assault with intent to rob includes 
one of a lower grade of assault,such as simple 
assault,^® and some statutes so define assault with 
intent to rob that it includes assault with intent to 
commit larceny.^® A conviction of simple assault 
may be had under a statutory charge of assault with 
intent to steal from a building.^O 

While it has been broadly stated that assault and 
battery is an included offense under a charge of 
assault with intent to rob,^^ it has also been held 
that, in the absence of an express charge of battery, 
a charge of assault with intent by violence and put¬ 
ting in fear to steal and carry away the goods of 
the person assaulted does not include an assault and 

battery.22 

f. Charge of Statutory Shootings^ Stabbmgs» 
and the Like 

Broadly speaking, on a charge of a statutory offense 
of shooting, stabbing, or striking another with Intent to 
kill or murder, there may be a conviction of the lesser 
offense of committing such act with some other Intent, 
and, where matters of aggravation are charged, such 
as lying In wait, accused may be convicted of a similar 
statutory offense without the act of aggravation. 

Under an indictment based on statutes which 
punish the shooting, cutting, stabbing, striking, or 
wounding of one person by another with various 
intents, there may as a general rule be a convic¬ 


tion of other included statutory assaults of minor 
degree or of a simple assault, or, in case a battery 
is charged, of an assault and battery. Thus, under 
a statute punishing shooting, stabbing, cutting, 
striking, or thrusting any person with a dangerous 
weapon with intent to commit murder while lying 
in wait or in the perpetration, or intent to perpe¬ 
trate certain felonies, there may be conviction un¬ 
der other sections of the same act with only part 
of the circumstances of aggravation, or without any 
of them.23 On an indictment for shooting with in¬ 
tent to kill, it is held that there may be a convic¬ 
tion of assault and battery,24 or of a battery,25 or 
of assault,25 or of shooting with intent to kill or 
wound,27 or of shooting without intent to kill,28 
or of assault on another with a dangerous weapon 
with intent to do bodily harm,2® or of wounding 
under circumstances that would have constituted 
manslaughter had death ensued,25 or of shooting in 
a sudden affray,®^ or of pointing a pistol at an- 
other,22 but not of the entirely distinct offense of 
breach of the peace,®® or of the statutory offense 
of assault, or assault and battery, in resisting exe¬ 
cution of a legal process.®^ It has also been held 
that on a charge of shooting with intent to kill and 
murder there may be a verdict of guilty of shoot¬ 
ing with intent to kill.®® On an indictment for 
shooting with intent to commit murder while in 
the attempt to commit a robbery in violation of a 
specific statutory provision accused may be convict¬ 
ed of the offense of shooting with intent to com¬ 
mit murder in violation of another statutory pro¬ 
vision, the two sections of the statute being regard¬ 
ed as relating to the same generic crime, that of 
shooting with a dangerous weapon with intent to 


Assaiat and battery as ^indictable 
element” 

In prosecution for assault and 
battery with intent to ravish, the in¬ 
dictable element was assault and 
battery and not voluntary carnal 
connection and, if the intent to have 
carnal knowledge forcibly and 
aerainst the victim's will was not es¬ 
tablished, accused could be found 
sruilty of simple assault and battery, 
in absence of a separate count charg¬ 
ing the latter.—Commonwealth v. 
Moon, 30 A.2d 704, 151 Pa.Super. 555. 

17. Tex.—Mortimer v. State, 262 S. 
W. 601, 97 Tex.Cr. 486. 

18. Ky.—^Dickerson v. Common¬ 
wealth, 2 Bush 1. 

18. Iowa.—State v. Lewis, 154 N.W. 
432, 173 Iowa 643, Ann.Cas.l918A 
403—State v. Schell, 163 N.W. 62, 
172 Iowa 127. 

flOr Malsis.—Commoxrwealth v. Crow¬ 
ley, 45 N.E. 766, 167 Mass. 434. 


21. Ky.—Reed v. Commonwealth, 
135 S.W.2d 867, 281 Ky. 189. 

31 C.J. p 864 note 37. 

22. Wash.—State v. Beatty, 109 P. 
1011, 59 Wash. 235. 

23. La.—State v. Price, 14 So. 250, 
45 La.Ann. 1430—State v. Wilson, 
1 So. 418, 39 La.Ann. 203. 

24b Ohio.—^Heller v. State, 23 Ohio 
St 582. 

25. Utah.—People v. Chalmers, 15 P. 
2. 5 Utah 274. 

28. Ohio.—White v. State, 13 Ohio 
St 569. 

27. Ely.—^Robinson v. Common¬ 

wealth, 16 B.Mon. 609. 

28. Okl.—^Ray v. State, 250 P. 488, 
36 OkLCr. 322. 

ZiLcliudoii. l 2 L greater charge 

Offense of shooting at another with 

intent to kill includes, as offense of 

lesser degree, shoo tins: of another 
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without intent to kill.—^Ray v. State, 
supra. 

28. Okl.—^Hickman v. State, 240 P- 
1097, 32 Okl.Cr. 307. 

S.D.—State v. Leonard, 232 N.W. 909. 

67 S.D. 407, opinion adhered to 236 
N.W. 287, 68 S.D. 329.' 

3a Kan.—State v. Ryno, 74 P. 1114, 

68 Kan. 348. 64 L.R.A. 303—State 
V. Hammerli, 58 P. 659, 60 Ka n . 
860. 

31. Ky.—^Mullins v. Commonwealth, 
124 S.W.2d 788, 276 Ky. 666. 

32. Oa.—Jenkins v. State, 17 S.B. 
693, 92 Ga. 470. 

33. Ky.—^Noral v. Commonwealth, 
269 S.W. 706, 202 Ky. 818. 

34. Okl.—Payne v. State, 236 P- 658, 
30 OkLCr. 218. 

35. La—State v. Keasley, 23 So. 

900, 60 LaAnn. 761—State v. 

Vance, 22 So. 810, 49 LaAnn. lOlL 
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commit murder, and merely defining different grades 
of the same offense.^® Under a charge of mali¬ 
ciously “shooting” another with intent to kill, 
wound, or maim, there may be a conviction of the 
included offense of “shooting at” another with such 
intent,and, under an indictment for shooting with 
intent to murder while lying in wait, there may be 
a conviction of shooting with intent to murder.^S 
On a charge of malicious shooting at and wounding 
another there may be a conviction of shooting at 
another without inflicting a wound with intent to 
kill.^® Under some statutes, however, on a charge 
of shooting with intent to kill, there may be no con¬ 
viction of assault and battery,^® or of assault wdth 
a dangerous weapon,^! or of assault with a danger¬ 
ous weapon inflicting a wound less than mayhem 
and, where'by statute the offense of shooting with 
intent to wound is not embraced within the crime 
of shooting with intent to kill, but each is an inde¬ 
pendent crime of equal rank, an information charg¬ 
ing the offense of shooting with intent to kill does 
not include that of shooting with intent to wound; 
nor does such an information permit conviction of 
the different, distinct, and independent offense of 
assault with intent to inflict great bodily injury.^3 

Cutting and stabbing. On an indictment for stab¬ 


bing, it has been held that the prisoner may be 
found guilty of assault and battery but there is 
authorit}’ to the contrary.^^ has also been held 
that on such a charge there may be a conviction of 
an assault,^® and that on an indictment for stabbing 
with intent to kill or murder there may be a ver¬ 
dict of any lower grade or degree of the offense;^7 
but it has been held that a charge of cutting and 
stabbing with intent to kill and murder, under stat¬ 
utes condemning such offense, does not include the 
offense of inflicting a wound less than mayhem with 
a dangerous weapon,although it will sustain a 
conviction of an assault with a dangerous weap- 
on,^^ or of cutting and stabbing with intent to kill.^O 
Under other statutes on an indictment for mali¬ 
ciously cutting with intent to kill, there can be no 
conviction of maliciously cutting with intent to 
wound.51 

Striking. On an indictment for striking with a 
deadly weapon it has been held that there may be a 
conviction of assault and battery in case it appears 
that the weapon was not deadly 2 but under par¬ 
ticular statutes a person charged with intent to kill 
and murder cannot be convicted of assault, 53 al¬ 
though when charged with having lain in wait he 
may be convicted of the offense without that cir- 


36. La.—State v. Howerton, 188 So. 
668, 173 La. 788. 

37. Ohio.—State v. Holt, 17 N.E.2d 
947, 59 Ohio App. 809. 

38. La.—State v. Wilson, 1 So. 418, 
39 La.Ann. 208. 

31 C.J. p 865 note 54. 

39. Ky.—^Harris v. Commonwealth, 
15 Ey.L. 269. 

4a La.—State v. Washington, 31 So. 
638, 107 La. 298—State v. Robert¬ 
son, 20 So. 296, 48 Iia.Ann. 1067. 

41. La.—State v. Benjamin, 14 So. 
71—State V. Allen, 3 So. 637, 40 
La.Ann. 19'9. 

However In the course of a dis¬ 
cussion of alleged duplicity, it was 
stated by the court that ^'shooting 
with intent to murder includes an 
assault with a dangerous weapon.”— 
State V. Parker, 8 So. 473, 42 La.Ann. 
972. 

42. La.—State v. Murdoch, 35 La. 
Ann. 729—State v. Pratt, 10 La. 
Ann. 191. 

43- Neb.—Tasich v. State, 194 N.W. 
813, 110 Neb. 709. 

44. Ga.—Hollis V. State, 79 S.E. 86, 
13 Ga.App.' 307. 

31 C.J. p 865 note 56. 

46. Tenn.—State v. Valentine, 6 
Terg. 633. 

4a Ga.—Sessions v. State, 41 S.E. 
259, 115 Ga. 18. 


Va.—^Montgomery v. Commonwealth, 
36 S.E. 371, 98 Va. 840. 

47. Ky.—Tyra v. Commonwealth, 2 
Mete. 1. 

Pa.—Commonwealth v. Garrity, 32 
Pa.Dlst. & Co. 99, 20 Erie Co. 49. 
ConvlotloiL of oonstltaeiit felony 

(1) Under a charge of stabbing, 
etc., with intent to commit murder, 
there may be a conviction of stab¬ 
bing, eta, with Intent to maim, dis¬ 
figure, and disable, since the latter 
offense is necessarily Included within 
the former.—Commonwealth v. Gar¬ 
rity, supra. 

(2) The fact that both offenses are 
felonies does not preclude inclusion 
of a charge of one within that of the 
other, and a statute permitting con¬ 
viction of an included misdemeanor 
under the statutes punishing feloni¬ 
ous cutting and stabbing does not 
preclude conviction of an included 
felony, the purpose of the statute 
not being to take from the jury the 
right to convict for a constituent 
felony but rather to extend the right 
to convict for a constituent offense 
even where the latter is a misde¬ 
meanor, notwithstanding the indict¬ 
ment charges a felony.—Common¬ 
wealth V. Garrity, supra, 

PSloiiioiui assault with malioe afore. 

thought 

Verdict of guilty of felonious as¬ 
sault with malice aforethought was 
responsive to charge that accused 
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stabbed prosecuting witness with 
knife with malice aforethought and 
intent to kill.—State v. Lamb, Mo., 
278 S.W. 1009. 

48. La.—State v. Jacques, 14 So. 
213, 45 La.Ann. 1451. 

31 C.J. p 865 note 60. 

49. La.—State v. Smith, 131 So. 296, 
171 La. 452—State v. De Laney, 28 
La.Ann. 434. 

sa Leu—State v, Jacques, 14 So. 

213, 45 La.Ann. 1461. 

Zaeluded lower grade of offense 
On an indictment for the offense 
of cutting and thrusting another 
with a dangerous weapon with in¬ 
tent to kill and murder, there may 
be a conviction of cutting and 
thrusting with intent to kill, and a 
charge under the section of the stat¬ 
ute relating to intent to murder in¬ 
cludes by operation of law the les¬ 
ser offense under a different section 
of the statute of cutting and thrust¬ 
ing with intent to kill—State v. 
Curry, 140 So. 480, 174 La 287. 

61. Ohio.—Barber v. State, 39 Ohio 
St 660—Bailey v. State, 9 Ohio 
Dea, Reprint 164, 11 CinaL.BuL 
123. 

5a Ky.—Commonwealth v. Tamell, 
68 S.W. 136, 24 Ky.L. 144. 

Sa La.—State v. Bellard, 23 So. 
504, 50 La.Ann. 594, 69 Am.S.B. 
461- 
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cumstance of aggravation.®^ On a charge of as¬ 
sault with a sling shot with intent to kill, there can 
be no conviction for wounding, maiming, and dis¬ 
figuring in the absence of any allegation of the in¬ 
fliction of an injury.®® 

Wounding. In a charge of wounding with intent 
to commit murder there may be a conviction of in¬ 
flicting a wound less than mayhem with intent to 
kill.®® On an indictment for malicious wounding 
the jury may convict of assault and battery.®^ The 
offense of shooting, shooting at, or attempting to 
shoot another does not necessarily include an as¬ 
sault or battery with a deadly weapon or by such 
other means or force as is likely to produce death, 
and a charge of the former will not sustain a con¬ 
viction of the latter.®® 

§ 288. -Burglary and Kindred Ofifenses 

Under an indictment or Information charging bur¬ 
glary, accused may be convicted of an Included offense, 
such as entering without breaking, and some authorities 
regard larceny as an included offense, although others 
do not. 

On a charge of burglary .there may be a con¬ 
viction of an offense necessarily included therein,®® 
if the evidence establishes it,®® so on a charge of 
breaking and entering, accused may be convicted of 
the lesser offense of entering without breaking.®^ 
On a charge of breaking and entering with intent 


to commit a felony, accused may be convicted of the 
lesser and included crime of breaking and entering 
with intent to commit a misdemeanor.®® The rule, 
supported by the w^eight of authority, is that, on 
an indictment for burglary charging in the same 
count both the breaking and entering with felonious 
intent, and the commission of a larceny after enter¬ 
ing, there may be a conviction of either according 
to the evidence,®® and there may be an acquittal of 
the burglary and a conviction of larceny,®^ or of 
larceny from a house,®® and that, too, although the 
evidence of the larceny was introduced for the sin¬ 
gle purpose of proving the breaking and entering.®® 
Under such a charge some authorities permit a 
conviction of both offenses,®7 while others do not,®® 
and under a count alleging housebreaking and lar¬ 
ceny, it is held that there may be a conviction of 
either, but not of both.®® Where the charge is 
merely entering with intent to steal, without charg¬ 
ing the actual stealing of anything, there can be 
no conviction of larceny.^® 

Other authorities take the view that, under a 
charge of burglary, accused may not be convicted 
of larceny,71 as where, under statutes defining bur¬ 
glary, larceny is not an included offense,^® and the 
statutory offense of burglary has been held not to 
include the commpn-law crime of larceny.^® 

Where burglary and larceny are joined in sepa- 


54. La.—State v. Price, 14 So. 260, 
45 L.a.Axm. 1430. 

55. Mo.—State v. Melton, 15 S.W. 
139, 102 Mo. 683. 

SB. La.—State v. Jessie, 30 La.Ann. 
1170. 

57. Ky.—^Parrott v. Commonwealth, 
47 S.W. 452, 20 Ky.L. 76L 

58. OkL—Polk V. State, 176 P. 538, 
15 OkLCr. 324. 

59. N.D.—Stete v. Balliet, 240 N.W. 
604, 61 N.D. 703. 

31 C.J. p 865 note 71. 

60. Ala.—^Ray v. State, 28 So. 634, 
126 Ala. 9. 

81. La.—State v. Fuchs, 152 So. 
757, 178 La, 1067. 

N.D.—State v. Balliet. 240 N.W. 604, 
61 N.D. 703. 

31 C.J. p 865 note 71 [a] (5). 

62. Fla,—^Husrhes v. State, 97 So. 
478, 86 Fla. 202. 

68;. Neh.—Zediker v. State, 207 N.W. 
168. 114 Neb. 292, followed In Wln- 
-alow V. State, 207 N.W. 172, 114 
19eb. ^ 301 and Ctebhardt v. State, 
207 N.W. 172, 114 Neb. 302. 
ip^6 iM>te 13. 

D^-M8tate'v.qndeii, iss a. oso. 
7 W.W.Harr. 404. 


Mich.—People v. Butler, 256 N.W. 

465. 268 Mich. 408. 

Va.—Stapleton v. Commonwealth, 124 
S.E. 237, 140 Va. 475. 

31 O.J. p 865 note 73. 

Petit larceny 

In a prosecution for burgrlary of 
a srranary and larceny of twenty- 
five to thirty bushels of wheat worth 
eighty-five cents per bushel, an in¬ 
struction submitting petit larceny in 
case the Jury should not find accused 
guilty of burglary was proper.—State 
V. Loges, 98 S.W.2d 564, 339 Mo. 862. 

65. Ga,—Hall v. Stats, 153 SJB. 199, 
41 Ga.App. 368. 

31 C.J. p 865 note 74. 

66. Ohio.—^Manson v. State, 24 Ohio 
St 590. 

67. Neb,—Zediker v. State, 207 N.W, 
168, 114 Neb. 292. 

31 C.J. p 865 note 76—9 CJ. p 1056 
note 16. 

6a Tex.—^Miller v. State, 16 Tex. 
App. 417. 

Va.—Stapleton v. Commonwealth, 124 
S.B. 237, 140 Va. 475. 

9 aJ. p 1056 note 15. 

69. W.Va,—State v. Littleton,, 88 % 
E. 458, 77 W.Va. 804. . : 

7a Mo.—State v. Goodman, 188 ’ & 
W. 321. 

31 C.J. p 866 note 79» 
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7L Iowa,—State v. Rhodes, 48 Iowa 
702—State v. Ridley, 48 Iowa 370, 
Miss.—^Fournier v. State, 50 So. 502, 
96 Miss. 417. 

31 O.J. p 865 note 75. 

7a Ky.—^Young v. Commonwealth, 
53 S.W.2d 206, 245 Ky. 117. 

La—State v. O’Banion, 131 So. 84, 
171 La 328—State v. Hataway, 96 
So. 556, 153 La 751. 

Okl.—Ex parte Muse, 37 P.2d 317, 
56 OkLCr. 232. 

31 C.J. p 865 note 75. 

Burglary and larceny as distinct 
ozimes 

Burglary and larceny are not 
grades of the same crime, and the 
elements that constitute the crime 
of larceny are not essentially in¬ 
cluded in the crime of burglary; 
hence a verdict for larceny is not 
proper under indictment for burgla¬ 
ry.—State V, Hataway, 96 So. 556, 
158 La 751. 

Second degree bnrglary 
Crime of burglary id second de¬ 
gree does not include crime of grand 
larceny.—^Bx parte Muse, 87 P.2d 
317, 56 Okl.Cr. 232. 

73. La—State v. rJohnson, 120 So. 
620, 167 La 986. 
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rate counts, the jury may acquit of one and con¬ 
vict of the other.*^^ 

Particular charges. Under an indictment for 
breaking and entering a railroad car, and stealing 
and carrying away property therefrom,’^^ or for 
entering a barn and stealing property therefrom, 
the jury may convict of larceny alone; but under 
an indictment for breaking or entering into a rail¬ 
road car with intent to commit a public offense, con¬ 
viction may not be had for a minor offense defined 
under a different section of the statutes and relat¬ 
ing specifically to breaking and entering a locked 
express carJ*^ An indictment for housebreaking, 
where it is made by statute a degree of the crime of 
burglary, does not authorize a conviction of either 
grand or petit larceny^^ On a charge of burglary 
with intent to commit a rape, there can be no con¬ 
viction of assault with intent to commit rape.^^ 

Receipt of stolen goods. An indictment for bur¬ 
glary will not sustain a conviction of receiving sto¬ 
len goods.^® 


§ 289. - Homicide 

The general rule Is that on an indictment or infor¬ 
mation for homicide accused may be convicted of a 
lesser and included offense, such as an assault sufficient¬ 
ly averred in the charge, but may not be convicted of an 
entirely distinct and nonincluded crime. 

On the question of whether there may be a con¬ 
viction under an indictment for homicide of an of¬ 
fense which does not involve a homicide, there is 
some conflict of authority.^^ The rule generally 
followed is that on a charge of homicide accused 
may be convicted of a lesser felony, or of a mis¬ 
demeanor, if such other offense is one necessarily 
included within the charge of homicide and is suf¬ 
ficiently charged in the indictment or information.^^ 
Hence accused may be convicted of assault,^^ or of 
simple assault,^^ or of assault and battery, if the 
assault and battery is alleged.®® So, under statutes 
authorizing conviction of any offense necessarily 
included in the crime charged, accused may be con¬ 
victed of assault and battery®® or of aggravated as¬ 
sault and battery,or of assault and battery with 
a weapon,®® or of aggravated assault,®® or of as- 


74. Mo.—state v. Hecox, 83 Mo. 

* 631. 

31 C.J. p 866 note 80. 

75. R.I.—State V. Shapiro, 69 A. 340, 
29 R.L 133. 

76. Va.—Stallard v. Commonwealth, 
107 S.B. 722. 180 Va. 769. 

77. Iowa.—Brown v. Hollowell, 199 
N.W. 257, 197 Iowa 1352. 

78. Ky.—Thomas v. Commonwealth, 
150 S.W. 376, 150 Ky, 374. 

79. Or.—State v. Ryan, 16 P. 417, 
15 Or. 572. 

80. Cal.—People v. Russell, 94 P.2d 
400, 34 Cal.App.2d 665. 

Mo.—State v. Rafteryf 158 S.W. 586, 
252 Mo. 72. 

81. Iowa.—State v. Shaver, 198 N.W. 
329, 335, 197 Iowa 1028, citing: 
Corpus Juris. 

82. Ga.—Watson v. State, *43 S.B. 
32, 116 Ga. 607. 

31 C.J. p 866 note 93. 

"Some dejree of orlminallty” 

Under indictment for murder in 
second degnc^ee, accused may be con¬ 
victed of some degree of criminality 
for death accidentally caused while 
making unlawful assault—Orr v. 
State, 102 So. 58, 20 Ala.App. 188, 
certiorari denied Ex parte Orr, 102 
So. 61, 212 Ala. 187. 

83. Del.—^tate v. Dean, 122 A 448, 
2 W.W,Harr. 290, affirmed Dean v., 
State, 125 A 478, 2 W.W.Harr. 469. 

81 aJ. p 867 note 16. 

AMauIt with Mtomohila 
' In a prosecution of an automobile 
driver for manslaughter for killing a 


pedestrian, if the jury are not satis¬ 
fied of his guilt of manslaughter, 
they may find him guilty of an as¬ 
sault—State V. Disalvo, 121 A 661, 

2 W.W.Harr., Del,, 232, 

84- R.I.—Antoscia v- Superior Court 
95 A 848, 38 R.I. 332. 

85. Ala.—Keel v. State, 194 So. 
416, 29 AlaApp. 191—^Brewer v. 
State, 137 So. 454, 24 AlaApp. 
410, certiorari denied 137 So. 455, 
223 Ala 568. 

Alls.—State v. Myers, 125 P.2d 441, 
59 Ariz. 200. 

Hawaii.—^In re Caspar, 34 Hawaii 
484. 

Misa—Bailey v. State, 111 So. 586, 
146 Miss. 588. 

81 C.J. p 867 note 14. 

Zn 

(1) Early decisions hold that as¬ 
sault and battery, which is simply 
a misdemeanor, is not included in 
any of the degrees of homicide; that 
the misdemeanor is merged in the 
felony; and that on a charge of mur¬ 
der accused may not be convicted of 
assault and battery.—^Reed v. State, 
40 N.B, 525, 141 Ind, 116—31 C.J. 
p 867 note 22. 

(2) A later decision, reviewing 
such earlier cases, states that an ex¬ 
amination of Indiana decisions shows 
that the doctrine of merger has not 
been applied where the minor olfense 
is necessarily an elemental part of 
the greater and where proof of the 
greater necessarily establishes the 
minor, and that on indictment for 
a felony accused may be convicted 
of a misdemeanor the commission of 
which is necessarily included in the 
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offense charged. The court goes on 
to hold that, under a charge of man¬ 
slaughter which contained all the 
essential elements of assault and 
battery the jury might discharge 
accused of the manslaughter and 
convict him of the assault and bat¬ 
tery.—Kleopfer V. State, 163 N.E. 
93, 200 Ind. 287. 

(3) Under statutes expressly for¬ 
bidding conviction of a lesser of¬ 
fense under a charge of certain spe¬ 
cified crimes. Including murder in 
the course of commission of a rob¬ 
bery, an accused charged with mur¬ 
der while attempting to rob can¬ 
not be convicted of any lesser and 
included offense, even though it was 
necessarily charged in charging the 
murder, but accused must be either 
convicted of murder or acquitted.— 
Witt V. State, 185 N.E. 645, 205 Ind. 
499. 

88. Ind.—^Kleopfer v. State, 163 N. 
E. 93, 94, 200 Ind. 287, citing Cior- 
pus Juris. 

31 aJ. p 866 note 94. 

87. Tex.—Bean v. State, 8 S.W. 278, 
25 Tex.App. 346. 

31 CJ’. p 866 note 95, 

88. Ala—^Brewer v. State, 137 So. 
454, 24 AlaApp. 410, certiorari de¬ 
nied 137 So. 455, 223 Ala 568. 

89. Ariz.—State v. Hanks, 118 P. 
2d 71, 58 Ariz. 77. 

Tex.—^Barnett v. State, 162 S.W.2d 
411, 144 Tex.Cr. 249—Overstreet 
V. State, 15 S.W.2d 1039, 112 Tex. 
Cr. 182—Miller v. State, 13 S.W. 
2d 865, 112 Tex.Cr, 125. . 
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sault with intent to do great bodily injury,or of 
shooting at another,or of willfully and malicious¬ 
ly shooting and wounding,®2 where such crimes are 
sufficiently alleged. However, there can be no con¬ 
viction of assault and battery under an informa¬ 
tion charging murder which does not allege that it 
was committed by an assault and batter}.®® 

On the other hand, there is authority to the ef¬ 
fect that an assault is not necessarily included in a 
homicide, and that a conviction thereof is not justi¬ 
fied by a statute permitting the conviction of an in¬ 
cluded crime,and that accused cannot be convict¬ 
ed of an assault, or any crime of lesser degree than 
one of the degrees of murder.®^ Other authori¬ 
ties approach the problem from the viewpoint of 
the common-law doctrine of merger of misdemean¬ 
ors into felonies, as discussed supra § 272, and hold 
that, where such doctrine prevails, there may be no 
conviction of a lesser offense constituting a mere 
misdemeanor under a charge of the felony of homi¬ 
cide,®® but that, where such doctrine of merger is 
not followed, there may be a conviction of a lesser 
ofiFense constituting a mere misdemeanor,®*^ and un¬ 
der this view there may, in any event, be a convic¬ 
tion of an included offense which is a felony.®® 

Under a statute providing that, if an offense is 
charged to have been committed with particular cir¬ 
cumstances, the offense without the circumstances, 
or with part only, is included, an indictment for 
murder by stabbing will sustain a conviction, where 
it is not proved that the death resulted from the 
stabbing, of malicious cutting or wounding, or of 
cutting or wounding in sudden affray, or in sudden 
heat of passion.®® A statute which provides that 
a conviction of an included cutting, stabbing, or 
shooting may be had on the trial of an indictment 
for felony, except murder or manslaughter, impli¬ 
edly forbids conviction of an assault and battery. 


and it has been held to be also unjust to accused as 
forbidding him an opportunity to settle the misde¬ 
meanor as provided by statute and as not giving him 
notice of the charge against which he is to defend.! 

Distinct and noninclitded offenses. The offense 
of unlawful carrying of a dangerous weapon is not 
included in a charge of murder.® Under an indict¬ 
ment for manslaughter, accused cannot be convicted 
under a statute providing that, if two or more per¬ 
sons shall fight together or commit assaults on each 
other, they shall be jointly guilty of a misdemeanor.® 
On an indictment for murder in the commission of 
rape, there can be no conviction of rape,^ nor may 
there be a conviction of abortion on an. indictment 
charging murder in the commission of abortion,® or 
on a charge of manslaughter in the commission of 
an abortion.® 

Under a statute providing that on an indictment 
for murder or manslaughter a jury may return a 
verdict of manslaughter or for assault and battery, 
as the facts proved may warrant, accused may not 
be convicted of the crime of assault and battery 
with a dangerous weapon, where the latter offense 
is under statute distinct from the ordinary offense 
of assault and battery, and statutes previously en¬ 
acted which provide broadly for conviction of lesser 
and included offenses on indictment for a greater 
offense do not permit conviction since the subse¬ 
quently enacted statute relating specifically to in¬ 
dictments for murder and manslaughter controls 
and precludes conviction of any offense other than 
one specifically enumerated in such later statute.*^ 

Under charge of murder without statement of 
means. Where it is permitted by statute to charge 
murder without a statement of means, such a 
charge will not sustain a conviction of assault and 
battery, or of assault,® or of the statutory offense 


90. Iowa.—State v. Shaver, 198 N. 
W. 829, 197 Iowa 1028—State v. 

I Parker, 24 N.W. 226. 66 Iowa 686. 

91. Ga.—Watson v. State, 43 S.R i 
32, 116 Ga. 607—Wood v. State, 118 
S.R 763, 30 Ga.App. 665—Jackson 
V. State, 105 S.E. 162, 25 Ga.App. 
748. 

In ^oniiilana it has been held that 
*'8hootins with Intent to murder” 
and *^urder” are not identical or 
different grades of the same offense; 
neither is the one necessarily in¬ 
cluded in the other.—State v. Wheel¬ 
er, 188 So. 656. 173 La. 763. 

92. Ky.—Bush v. Commonwealth, 78 
Ky. 268. 

93» W.Va.—State v.'Vineyard, 101 S. 

R 44i0; 86 W.Va. 293. 

31 CUT. p 866 nbte 2. 


94. N.T,—^People v. McDonald, 54 

, N.R2d 46, 159 N.T. 309. 

31 C.J. p 866 note 6. 

96. Okl.—Baysingrer v. Territory, 82 
P. 728, 15 OkL 386. 

96. Iowa.—State v. Shaver, 198 N. 
W. 829, 335, 197 Iowa 1028, citingr 
Corpus Juris. 

81 C.J. p 867 note 22. 

97- Iowa.—State v. Shaver, supra, 
citingr Corpus Juris. 

31 C.J. p 866 note 93. 

9& Iowa.—State v. Shaver, 198 
W. 329, 197 Iowa 1028. 

99. Ky.—^Housman v. Common¬ 
wealth, 110 S.W. 236, 128 Ky. 818, 
33 Ky.L. 311. 

1. Pa.—Commonwealth v. Adams, 38 
Wkly.N.C. 671. 
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5. Tenn.—Grindstaff v. State, 110 S- 
W.2d 809, 172 Tenn. 77. 

8. N.J.—State v. Scaduto, 65 A. 
908, 74 N.XLaw 289. 

4. Nev.—^Ex parte Dela^ 60 P. 217,' 
26 Nev. 346. 

31 C.J. p 867 note 17. 

6. N.D.—State v. Belyea, 83 N.W, 
1, 9 N.D. 363. 

6. Mo.—State v. Sonner, 161 S.W. 
723, 253 Mo. 440—State v. Dargats* 
148 S.W. 889, 244 Mo. 218. 

7- Hawaii—^In re Caspar, 34 Hawpii 
484. 

8. Idaho.—^Ex'parte McLeod, 128 P. 
1106,. 23 Idaho 257,^ 43 L.R.A.,N.S., 
813. 
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of intentionally pointing a pistol and accidentally 
discharging it and killing deceased.^ 

§ 290. -Larceny 

a. In general 

b. Charge of horse or cattle stealing and 

the like 

c. Conviction of embezzlement under 

charge of larceny 

d. Conviction of receiving stolen prop¬ 

erty under charge of larceny 

a. In General 

Accused may be convicted of simple larceny under a 
charge of a greater or aggravated form of larceny unless 
the greater or aggravated offense is regarded as a dis¬ 
tinct crime. On a charge of iarceny there may be no 
conviction of a distinct statutory offensSf but it has been 
held that accused may be convicted of obtaining money 
or property by false pretenses. 

Where a simple larceny committed under certain 
circumstances of aggravation is made a graver of¬ 
fense by statute, a conviction may be had of a sim¬ 
ple larceny on a charge of the greater,and un¬ 
der this rule it has been held that one charged with 
larceny from the person,or with larceny from the 
house or other building,^2 may be convicted of sim¬ 
ple larceny. Where larceny from the person is re¬ 
garded as a distinct statutory offense, it has been 
held that under a charge of larceny fiom the per¬ 
son accused may not be convicted of simple lar¬ 
ceny,or that petit larceny is not an included of¬ 
fense when the taking was from the person and 
it has been held that, in the absence of statute, a 
conviction of petit larceny cannot be sustained on 


a charge of larceny committed in a dwelling house, 
although such a conviction would be sustained un¬ 
der a statute permitting a conviction of any of¬ 
fense necessarily included in the charge, when ac¬ 
cused is found not guilty of the offense charged.^^ 
An assault is included in a charge of larceny from 
the person.^® 

An indictment under a statute for appropriating 
and carrying away property in possession of a com¬ 
mon carrier, although alleging facts constituting 
larceny, grand or petty, does not authorize a con¬ 
viction of either.^*^ Although under a statute a 
charge of petty larceny cannot be made in the same 
indictment with a charge of burglary while a charge 
of grand larceny may be so made, nevertheless a 
conviction of petty larceny under an indictment 
charging burglary and grand larceny may be sus- 
tained.^^ 

On an indictment for larceny, there can be no 
conviction of a form of wrongful taking which is 
made a distinct offense by statute,and on a charge 
of larceny generally accused may not be convicted 
of the distinct offense of larceny from the per¬ 
son.^® 

Conviction of driving motor vehicle without own¬ 
er's consent. On a charge of larceny, as larceny 
of a motor vehicle, one may not be convicted of the 
distinct statutory offense of driving a motor vehi¬ 
cle without the owner’s consent.2i 

Conviction of ''false pretenses/' Under an indict¬ 
ment or information for stealing, accused may be 
convicted of obtaining money or property by false 
pretenses,22 as where he is so convicted on a charge 


9. Miss.—^Lucas v. State, 14 So. 
637, 71 Miss. 471. 

la Mo.—State v. Stelfel, 17 S,W. 

227, 106 Mo. 129. 

31 C.J. p 867 note 23 [a]. 

BreaMnsr and entextog* 

An indictment charging, in a sin¬ 
gle count, breaking and entering a 
dwelling house with intent to com¬ 
mit larceny, and asportation of cer¬ 
tain jewelry, was primarily an in¬ 
dictment for larceny, the other al¬ 
legations being matters of aggrava¬ 
tion, and the test of sufficiency be¬ 
ing whether, stripped of aggravating 
matters, it still embraced a compe¬ 
tent charge of common-law larceny. 
—Stapleton v. Commonwealth, 124 S. 
2L 237, 140 Va. 476. 

11. Ga.—^Lavender v. State, 33 S.ES 
420, 107 Ga. 707. 

31 C.J. p 867 note 24—36 CJ. p 944 
note 21. 

IS. Ga.—^Patterson v. State, 50 S.E. 
489, 122 Ga. 587. 

31 aJ. P 867 note 26—36 C.X p 943 
note 20. 


13- Ala.—Stone v. State, 22 So. 276, 
116 Ala. 121. 

31 C.J. p 867 note 28—36 C.J. p 944 
note 23. 

14. Neb.—Brown v. State, 51 N.W. 
1028, 34 Neb. 448. 

16- Mo.—State v. Davidson, 73 Mo. 
428. 

16. Or,—State v, Houghton, 75 P. 
887, 45 Or. 110. 

17. Ky.—Jackson v. Commonwealth, 
220 S.W. 743, 187 Ky. 682. 

18- Ark.—Monk v. State, 160 S.W. 
133, 105 Ark, 12. 

19. Mo.—State v. Gabriel, 88 Mo. 
631. 

31 C.J. p 867 note 27. 

20. IlL—^People v. Harris, 135 N.B. 
75, 302 lU. 690. 

21. Ala.—^Ashby v. State, 136 So. 
483, 24 AleuApp. 466. 

Conn.—State v. Corrolla, 154 A. 152, 
113 Conn. 108. 
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Tex.—^Ex parte Rhoder, 47 S.W.2d 
827, 120 Tex.Cr. 78. 

Offenses not identioal 
The crime of larceny of a motor 
vehicle might be committed without 
operation of the same, as where a 
vehicle incapable of operation is 
stolen and taken away on a truck, 
so that the crime of theft of a mo¬ 
tor vehicle does not necessarily in¬ 
clude operation thereof without the 
owner’s consent, and conversely a 
vehicle might be operated without 
the owner’s consent even though the 
unauthorized operator lacked the fe¬ 
lonious intent essential in the crime 
of theft, so that “there is no iden¬ 
tity between the two offenses and the 
accused could not have been convict¬ 
ed of the crime of operating a motor 
vehicle without the consent of the 
owner upon the information in this 
case charging theft”—State v. Cor¬ 
rolla, 154 A. 162, 163, 113 Conn. 103. 

2SL Mass.—Commonwealth v. Ice¬ 
land, 42 N.E.2d 249, 311 BCass. 447- 
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of grand theft,23 or of ordinary theft,^^ although 
it has been held that under this form of indict¬ 
ment accused may not be convicted of the somewhat 
similar crime of theft by conversion by bailee.25 

Under a charge of compound larceny accused may 
be convicted of larceny alone.28 

b. Charge of Horse or Cattle Stealing and the 
Like 

On a charge of the distinct crime of horse or cattle 
stealing, or the liker accused ordinarily may not be con¬ 
victed of simple larceny, although he may be so con¬ 
victed where the statute defining the crime of which he is 
charged so defines it as to include larceny as a minor 
degree thereof, or where particular statutory provisions 
otherwise vary the general rule. 

The stealing of horses or other domestic ani¬ 
mals being usually punishable under specific statute, 
simple larceny is not ordinarily included in a charge 
of such an offense,27 nor are other statutory of¬ 
fenses relating to animals, 2* unless, being of the 
same nature under the statutes defining them, they 
may be regarded as minor degrees of the offense of 
cattle stealing, as in the case of the crime of driv¬ 
ing live stock of another from its accustomed 
range.23 However, under a statute providing that 
if an offense is charged with particular circumstanc¬ 
es as to time, person, property, value, motive, or in¬ 
tention, the offense without the circumstances, or 
with part only, is included in the offense defined, 
accused may be convicted of unlawful taking with¬ 
out felonious intent, under an indictment for horse 
stealing.2® 


42 C.J.S. 

c. Conviction of Embezzlement under Charge of 

Larceny 

As a general rule accused may be convicted of em¬ 
bezzlement under a charge of larceny. 

Ordinarily accused may be found guilty of em¬ 
bezzlement under a charge of stealing money,3i or 
of grand theft where embezzlement is hy statute an 
included crime ;22 and the courts have upheld the 
validity of statutes providing in various terms that 
accused may be convicted of embezzlement under 
a charge of larceny,23 but there is authority to the 

contrary.24 

d. Conviction of Eeceiving Stolen Property un¬ 

der Charge of Larceny 

Accused may not be convicted of the crime of re¬ 
ceiving stolen property where the charge is larceny and 
where the two crimes are regarded as distinct offenses; 
but where by statute receiving stolen property is made a 
species of larceny, a charge of the latter will support a 
conviction of the former. 

Where receiving stolen property is a distinct, sub¬ 
stantive oifense, accused may not be convicted there¬ 
of under a charge of larceny but where, under 
statute, receiving stolen goods is made a species of 
larceny, as considered in the C.J.S. title Receiving 
Stolen Goods § 1, also 53 C.J. p 503 note 11, on an 
indictment or information for larceny accused may 
be convicted of receiving stolen goods.23 

§ 291. -Mayhem 

Under a charge of mayhem an accused may be con¬ 
victed of Included offenses such as assault or assault 
and battery, but may not be convicted of distinct of¬ 
fenses. 


23. Cal.—^People v. Dunn, 104 P.2d 
119, 40 Cal.App.2d 6, certiorari de¬ 
nied Bunn V. People of State of 
California, 61 S.Ct 139, 311 U.S. 
701, 85 UEd. 454—People v. Brat- 
ten. 81 P.2d 210, 137 CaLApp. 658. 

24s. Tex.—^McCain v. State, 158 S. 
W.2d 796. 143 Tex.Cr. 521—McCuis- 
tion V. State, 168 S,W.2d 527, 143 
Tex.Cr. 283, 141 A.Ii.R. 205—Ri^gs 
V. State. 70 S.W.2d 164, 126 Tex. 
Cr. 647—^McWhorter v. State, 66 
S.W.2d 1101, 125 Tex.Cr. 71—Brown 
V. State, 256 S.W. 750. 95 Tex.Cr. 
664--McIlvaln v. State, 239 S.W.| 
959, 91 Tex.Cr. 443. | 

2S. Tex.—^McWhorter v. State, 66 
S.W.2d 1101, 126 Tex.Cr. 71. 

■26. Va.—Stapleton v. Common¬ 
wealth, 124 S.SI. 237, 140 Va. 475. 
KeiftSiig and entering and larceny In 
oosAlnatiott 

' ^ indictment for “cmnpound lar- 
I'eharging in a single count 
breaking and entering with intent 
tO' commit lereeny. acid asportation 
tfZ ieweiry, was; anfficiezd; to support 


a conviction of larceny alone, since, 
stripped of other matter. It still em¬ 
braced a competent charge of com¬ 
mon-law larceny.—Stapleton v. Com¬ 
monwealth, supra. 

27. S.C.—State v. Major, 48 S-CL. 
76—State v. Spurgin, 12 S.C.L. 252. 

Va.—Wolfe V. Commonwealth, 189 S. 
R 320, 167 Va. 486. 

28. Del.—State v. Palmer, 63 A. 369, 
20 Del. 126. 

31 CJ. p 867 note 41. 

29. Tex.—Counts v. State, 87 Tex. 
593. 

31 C.J. p 867 note 42 [a]. 

30l Ky.—^JB^rd v. Commonwealth, 193 
aw. 1026, 176 Ky. 126. 

31. Mass.—Commonwealth v. De- 
land, 42 N.R2d 249, 311 Mass. 447. 

32. Cal.—^People v. Dunn, 104 P.2d 

119, 40 Cal.App.2d 6, certiorari de-i 
nied Dunn v« People of State of 
California, 61 S.Ct. 139, 311 U.S. 
70i, 86 KBd. 464. ! 

33. lia.—State v. Williams^ 6 So. | 
16, 40 La.AUn. 732. 

81 C.J. p 367 note 37. 

1320 


3Ai iN.J.—^Howland v. State, 32 A. 

257, 68 N.J.Law 18. 

Tex.—^Huntsman v. State, 12 Tex. 
App. 619, overruling Whitworth v. 
State, 11 Tex.App. 414. 

35. Wyo.—State v. Le Masters, 264 
P. 120, 36 Wyo. 241. 

31 C.J. p 368 note 44. 

38. Conn.—State v. Donnelly, 2 A. 

2d 214, 124 Conn. 661. 

Va.—Wood V, Commonwealth, 177 S. 

R 911, 163 Va. 1118. 

W.Va.—State v. Wallace, 189 S.R 
104, 119 W.Va. 127. 

larosny” 

Under Code 1919 § 4448, an indict¬ 
ment charging actual asportation of 
goods animo furandi, constituting 
“common-law lardeny*’ combined 
with burglary, supported conviction 
of constructive larceny, this being 
the reception of stolen goods know¬ 
ing them to be stolen.—Stapleton v. 
Commonwealth, 124 S.R 237» 140 Va. 
476. 
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On on indictment for mayhem, there may be a 
conviction for an included statutory misdemeanor, 
for assault and battery,^^ or s'mple assault,or of 
an aggravated assault,^0 or of assault with intent 
to do great bodily injury,4i but not of assault with 
intent to murder,42 or of another statutory offense 
of the same degree as that charged.43 

§ 292. - Rape 

On a charge of rape, statutory rape, or carnal knowl¬ 
edge or abuse, an accused may be convicted of any lesser 
and included offense, such as assault, or ordinarily as¬ 
sault and battery, or aggravated, felonious, or indecent 
assault. 

On an indictment for rape there may be a con¬ 
viction of simple assault,44 except where the court 
has no jurisdiction of a prosecution for the as- 
sault.45 Accused may be convicted of aggravated 
assault,43 felonious assault,47 assault and battery48 
in case the averments are sufficient to charge a bat¬ 
tery,42 or of detaining the prosecutrix against her 
will with intent to have carnal knowledge of her,50 
or, under some statutes, of a statutory offense of 
assault by a man or boy over a stated age on a wo¬ 
man but assault with intent to inflict great bod¬ 
ily injury is not necessarily included.®^ Under a 
charge of rape accused may be convicted of carnal 


abuse,53 and, as an included offense, there may, 
where, there are proper allegations, be a convic¬ 
tion of carnal knowledge or abuse of a female 
child.54 A conviction of adultery has been sus¬ 
tained where the charge of rape alleged that ac¬ 
cused was married,55 but notwithstanding such alle¬ 
gation the opposite view is also maintained,56 and 
under a statute permitting conviction of any crime 
necessarily included in that charged it has been held 
that a charge of rape does not necessarily include 
one of adultery®7 and that a prosecutor electing to 
charge accused with rape may not by so wording 
his information also convict accused of adultery.58 
Where the essential relationship between accused 
and his rictim is averred, he may be convicted of in- 
cest52 Where the doctrine of merger applies, there 
can be no conviction of a misdemeanor on a charge 
of the felony.33 

CJiarge of statutory rape. It has been held that 
under a charge of statutor>^ rape, or rape of a fe¬ 
male below a designated age, accused may be con¬ 
victed of simple assault,®^ or of assault and bat- 
tery,32 including assault and battery T,rith intent to 
commit a felony but there is also authority to 
the contrary.34 It has been held that a charge of 
statutory rape permits conviction of the offense of 


37. Colo.—Poster v. People, 1 Colo. 
293. 

31 C.J. p 868 note 46 [a]. 

38. Ala.—Lynn v. State, App., 14 So. 
2U 259, 260, citinsr Oozpus Juris. 

31 C.J. p 868 note 47. 

89. N.C.—State v. Wilson, 125 S. 

B. 612, 188 N.C. 781. 

Tex.—Pool V. State, 129 S.W. 1135, 
59 Tex.Cr. 482. 

40. Tex.—Pool V. State, supra. 

31 C.J. p 868 note 49. 

4L Iowa.—State v. Akin, 62 N.W. 
667, 94 Iowa 50. 

42. Tex.—^Davis v. State, 2 S.W. 
630, 22 Tex.App. 45. 

43. Ohio.—State v. Johnson, 51 N. 
E. 40, 58 Ohio St 417. 65 Am.S.R. 
769. 

31 C.J. p 868 note 52 [a3. 

44. Ga.—Sills v. State, 135 S.E. 
758, 36 Ga.App. 103. 

Ind.—Leinberger v. State, 183 N.B. 
798, 204 Ind. 311. 

Iowa.—State v. Brown, 245 N.W. 806, 
216 Iowa 538. 

Mass.—Commonwealth v. McCan, 178 
N.B. 633, 277 Mass. 199, 78 A.L.B. 
1208. 

Mich.—People v. Gibbons, 244 N.W. 
244, 260 Mich. 96. 

Utah.—State y. Smith, 62 P.2d 1110, 
90 Utah 482. 

81 C.J. p 868 note 54. ^ 

46. Fla.—Cato v. State, 9 Ela. 162. 


48. Tex.—^De La O v. State, 260 S. 

W. 182, 94 Tex.Cr. 204. 

47. Mich.—Hall v. People, 11 N.W. 
414, 47 Mich. 636. 

4& Ga.—Andrews v. State, 26 S.B. 
2d 263—Sills v. State, 135 S.B. 758, 
36 Ga..App. 103. 

Ind.—Gunderman v. State, 191 N.E. 
338, 207 Ind. 515—Leinberger v. 
State, 183 N.B. 798, 204 Ind. 311 
—Clones V, State, 20 N.B. 634, 118 
Ind. 39. 

Iowa.—State v. Brown, 245 N.W, 306, 
216 Iowa 538. 

Mass.—Commonwealth v. McCan, 178 
N.R 633, 277 Mass. 199, 78 A.L. 
R. 1208. 

Mich.—^People v. Gibbons, 244 N.W. 
244, 260 Mich. 96. 

N.J.—State V. Allison, 18 A.2d 713, 
126 N.J.Law 76. 

msxnissal of count as to assault and 
battery 

Under count charging rape, ac¬ 
cused could be convicted of assault 
and battery, even though count 
charging assault and battery was 
dismissed as surplusage.—Pisher v. 
State, 168 N.B. 611, 91 Ind.App. 76. 
49u Ark.—Crank v. State, 264 S.W. 

936, 165 Ark. 417. 

31 C.J. p 868 note 58. 

Sa Ky.—Pagan v. Commonwealth, 
I 38 S.W 431, 18 Ky.L. 714. 

61. N.C.—State v. Bflrd, 119 S.E. 
881, 186 N.C. 482—State v. Lance, 
81 S.B. 1092, 166 N.C. 411. 
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52. Iowa.—State v. Brown, 245 N.W. 
306, 216 Iowa 538—State v. Mc¬ 
Donough, 73 N.W. 357, 104 Iowa 6. 

53. Ark.—Sutton v. State, 122 S.W. 
2d 617, 197 Ark. 686—James v. 
State, 256 S.W. 372, 161 Ark. 389. 

64. Ark.—Rose v. State, 184 S.W. 

60. 122 Ark. 509. 

31 C.J. p 868 note 62. 

55. Mass.—C ommonwealth v. 
Squires, 97 Mass. 59. 

56. Wis.—State v. Hooks, S3 N.W. 
57, 69 Wis. 182, 2 Am.S.R. 728. 

67. Utah.—State v. Anderton, 252 
P. 280, 69 Utah 53. 

56. Utah.—State v. Anderton, su¬ 
pra. 

59. Mass.—Commonwealth v. Good- 
hue, 2 Mete. 193. 

6a N.C.—State v. Durham, 72 N.C. 
447. 

6L Iowa.—State v. Hoaglin, 223 N. 
W. 548, 207 Iowa 744. 

62. Iowa.—State v. Hoaglin, 223 N. 
W. 648, 207 Iowa 744—State v. 
Blair, 223 N.W. 654, 209 Iowa 229. 

63. Ind-—^Mann v. State, 187 N.E. 
343, 205 Ind. 491, denying rehear¬ 
ing 186 N.E. 283, 205 Ind. 491— 
Hickman v. State, 177 N.B. 837, 
203 Ind. 93. 

64. S.D.—State v. Albers, 219 N.W. 
263, 52 S.D. 682. 
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carnal abuse,®® but that under such a charge ac¬ 
cused may not be convicted of the crime of con¬ 
tributing to the delinquency of a female child.®® 
However, where the information charges accused 
\nth aiding and abetting in the commission of the 
crime of statutory rape, and the acts charged and 
proved in themselves actually constitute the offense 
of contributing to the delinquency of a minor, con¬ 
viction of the latter offense is proper.®*^ 

Conviciion of statutory rape under indictment for 
common4aiL* rape. Under an indictment or infor¬ 
mation charging common-law rape without allega¬ 
tions as to age, accused may not be convicted of the 
crime of statutory rape.®® 

Charge of carnal knozeledge or abuse. Under a 
charge of carnal knowledge or abuse, accused may 
be convicted of indecent assault,®® or of simple as¬ 
sault,"® but it has been held that in the absence of 
averments as to use of force the crime of assault 
and battery is not included within a charge of abuse 
of a child in an attempt to have carnal knowledge.^! 
Under a charge of having carnal knowledge of a 
female under a specified age, accused may not be 
convicted of seduction as an included offense,'^^ ^nd 
under an indictment for carnal abuse of a child un¬ 
der twelve, accused may not be convicted of carnal 
abuse of a child between twelve and sixteen.^® Un¬ 
der a charge of the statutory offense of having car¬ 
nal knowledge of a female imbecile accused may be 
convicted of the included offenses of assault with 
intent to commit rape,^^ assault and battery,75 or 
simple assault.7® 


§ 293. - Robbery 

On a charge of robbery an accused may be convict¬ 
ed oT an included offense, such as assault, assault and 
battery, or larceny. The accused may not, however, be 
convicted of a noninciuded crime, such as conspiracy, 
riot or assault with intent to murder. 

A charge of robbery will support a conviction of 
assault,77 such as an assault with a deadly weap¬ 
on,*® or simple assault,7® assault and battery,®® or 
aggravated assault and battery,®i although there is 
authority to the effect that an indictment for rob¬ 
bery in the usual form does not state the elements 
of an aggravated assault,®2 and under some statu¬ 
tory definitions of robbery it has been held that, 
while assault is frequently included in robbery, it 
is not necessarily included, so that a charge of rob¬ 
bery does not per se support a conviction of assault 
as a necessarily included offense.®® An indictment 
or information charging robbery does not authorize 
a conviction of the distinct crime of conspiracy,®*^ 
riot,®® assault with intent to murder,®® or of the 
statutory offense of unlawfully driving away the 
motor vehicle of another.®7 A charge of robbery 
does not include the statutory offense of carrying 
away property, not one's own, unlawfully but not 
with felonious intention.®® 

Conviction of larceny. While there is early Eng¬ 
lish authority to the contrary, as shown in 31 CJ. 
p 868 note 73, the modern rule both at common law 
and under statutes, such as those providing for con¬ 
viction of included offenses, is that on a charge of 
robbery a conviction of larceny may be sustained,®® 
although it has been held that it is possible so to 


65. Ark.—^Head v. State, 297 S.W. 
S28, 175 Ark. 64. 

66. Ind.—Gouchenour v. State, 173 
N.E. 191, 202 Ind. 231. 

67. Cal.—^People v. Lopez, 117 P.2d 
10, 46 Cal.App.2d 857. 

68. KJ.—State V. Perris, 123 A. 
874, 99 N.J.Law 325. 

69. Hawaii.—Territory v, Bansuelo, 
SO Hawaii 832. 

Minn.—State v. McLeavey, 196 N.W. 

646, 167 Minn. 408. 

Conviction of fornication on ckarfire 
of rape see infra § 294. 

TO. Ala.—^Montgomery v. State, 186 
So. 589, 28 Ala.App. 442. 

Md.—Mechanic v. State, 163 A. 711, 
163 Md. 428. 

Minn.—State v. McLeavey, 196 N.W. 

645, 157 Minn. 408. 

71. Ala.—^Browning v. State, 106 So. 

395, 21 AlaApp. 209. 

78. KFw—^T ates v. Commonwealth, 
277 aw. 995, 211 Ky. 629. 

73. N.J.—State v. Butler, 150 A. 394, 
107 N.J,Law' 91, reversing 147 A. 
496, 7 K.J.U1SC. 868. I 


74. Iowa.—State v. SwoUey, 244 N. 
W. 844, 215 Iowa 623. 

75. Iowa—State v. Swolley, supra 

76. Iowa—^State v. Swolley, supra 

77. Ala.—Robertson v. State, 133 So. 
742, 24 AlaApp. 237, followed in 
Martin v. State, 133 So. 742, 24 
AlaApp. 237. 

Miss.—^Anderson v. State, 151 So. 568, 
168 Miss. 424. 

78. Cal.—^People v. Driscoll, 128 P. 
2d 382, 53 Cal.App.2d 590. 

79. Cal,—^People v. Driscoll, supra— 
People V. Foss, 259 P. 123, 85 Cal. 
App. 269. 

31 C.J. p 369 note 81. 

80. Ala—Kelly v. State, 176 So. 807, 
235 Ala. 5, reversing 176 So. 806, 
27 AlaApp. 584—Knight v. State, 
188 So. 79, 28 AlaApp. 489—^Rob¬ 
ertson V. State, 133 So. 742, 24 Ala 
App. 237, followed in Martin v. 
State, 133 So. 742, 24 AlaApp. 237. 

31 C.J. p 869 note 80. 

8L Pa—Commonwealth v. Anagus- 
tov, $2 PaSuper. 156. 
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82. Tex.—^Forman v. State, Cr., 57 
S.W. 843. 

83. Okl.—^Thoreson v. State, 100 P. 
2d 896, 69 Okl.Cr. 128. 

84. Wash.—State v. McNeil, 296 P. 
555, 161 Wash. 221. 

But a charge of aiding and abet¬ 
ting in the commission of a robbery 
will support a conviction of con¬ 
spiracy to rob if the evidence shows 
such a conspiracy.—State v. McNeil, 
supra 

85. Okl.—Cochran v. State, 111 P. 
974, 4 Okl.Cr. 379. 

90, Tex,—^Munson v. State, 17 S.W. 
251, 21 Tex.App. 329. 

87. Cal.—^People v. Pearson, 107 P. 
2d 463, 41 Cal.App.2d 614, certio¬ 
rari denied Pearson v. People of 
State of California, 61 S.Ct. 1119, 
313 U.S. 587, 85 L.Bd. 1542, rehear¬ 
ing denied 62 S.Ct. 362, 314 U.S. 
715, 86 L.Bd. 569. 

88. Ky.—Triplett v. Commonwealth, 
91 S.W. 281, 122 Ky. 35, 28 Ky.L, 
974. 

89. Ala—Kelly v. State, 176 So. 807, 
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frame a valid indictment for robbery that it will 
not support a verdict of simple larceny, as where 
the indictment for robbery does not include an al¬ 
legation as to the specific value of the property tak¬ 
en.^® Larceny from the person, as defined by stat¬ 
ute, is also usually regarded as an included offense, 
and the same is true of pocket picking,^2 there 
is some modern authority flatly to the effect that 
larceny from the person is not an included offense 
under a charge of robbery,92 and it has also been 
held that a conviction for larceny from the person 
cannot be sustained under an indictment for rob¬ 
bery which fails to charge that the property was 
taken from the person.94 Where the dharge is rob¬ 
bery while armed with a dangerous weapon, larceny 
is included within the allegations.95 

Under a charge of automobile banditry, a statu¬ 
tory crime, it has been held tha^t accused may not 
be convicted of larceny®® or of an assault with in¬ 
tent to rob.97 

§ 294. - OfiFense Including Fornication 

Broadly speaking, one may be convicted of the crime 
of fornication under a charge of any more serious offense 
which Includes fornication as an element thereof, and 


the general rule is to permit a conviction of fornication 
on a charge of rape or seduction, some cases also per¬ 
mitting It on a charge of adultery, although there are 
authorities denying that a charge of rape or of adultery 
authorizes a conviction of fornication thereunder. 

Broadly speaking, a conviction for fornication 
may be had on a charge of a graver offense in which 
sexual intercourse is an element, if the essential 
allegations of fornication are present,®® as where 
one accused of seduction may be convicted of forni¬ 
cation.®® 

Under charge of adultery. While it has been 
broadly stated that one may not be convicted of 
fornication on a charge of adultery,^ other author¬ 
ity applies the rule as to included offenses so as to 
permit conviction of fornication on a charge of 
adultery,® and holds that, if the allegations and evi¬ 
dence warrant it, there may be a conviction of forni¬ 
cation on an indictment charging the offense of 
adultery,® or adultery and fomication,^ or holds that 
it is a matter of the particular allegations and proof 
rather than of included offenses.® 

Under charge of rape. It is generally held that, 
on a charge of rape, accused may be convicted of 
fornication as an included offense,® unless the in- 


235 Ala. 5, reveraing 176 So. 806, 
27 Ala.App. 684—^Robertson v. 
State, 138 So. 742, 24 Ala.App. 237, 
followed in Martin v. State, 133 
So. 742, 24 Ala.App. 237. 

IlL—People V. Rusk, 180 N.E. 863, 
348 Ill. 218. 

Ind.—Payne v. State, 142 N.K 651, 
194 Ind. 365. 

La.—State v. Hackett, 117 So. 141, 
166 La. 261. 

Utah.—State v. Donovan, 294 P. 1108, 
1109, 77 Utah 343, citing Oozptu 
Jtizis. 

Vt—State V. Peso, 1 A.2d 710, 110 

Vt 1. 

31 C.J. p 868 notes 75, 76. 

“Both at oonuuoxL law and in the 
universal praotioe of the coTUts 
throughout the United States,** it is 
settled that there may be a convic¬ 
tion of larceny on an indictment for 
robbery.—^Lamore v. U. S., App.D.C., 
136 F.2d 766. 

Grand larceny 

Ala.—^Pierce v. State, 145 So. 59*2, 25 
Ala.App. 302. 

« Petit larceny 

Ala.—^Morris v. State, 1'2 So. 276, 97 
Ala. 82. 

Ind.—Duffy V. State, 66 N.E. 209, 154 
Ind. 250. 

90l Lia.—State v. Hackett, 117 So. 
141, 166 La. 261. 

9L OaL—^People v. Jones, 53 OaL 58. 
La.—State V. Pace, 140 So. 482, 174 
La. 296—State v. Hackett, 117 So. 
141, 166 La. *26L 


Mich.—People v. Kolodzieski, 212 N. 

W, 968, 237 Mich. 654. 

Or.—State v. Broom, 297 P. 340, 13*3 
Or. 641. 

81 C.J. p 869 note 77. 

In prosecution on indlotmezit for 
highway robbery, where evidence 
was conflicting, verdict of “guilty of 
larceny firom the person** was prop¬ 
er,—^State V, Moore, 191 S.B. 840, 211 
N.C. 748. 

9Sl Kan.—State v- Miller, 80 P. 947, 
71 Kan. 491. 

Ohio.—Brown v. State, 26 Ohio Cir. 
Ct 130. 

93. Okl.—^Marks v. State, 102 P.2d 
956, 69 OkLCn 330. 

9t Or.—State v. Lawrence, 25 P. 
•638, 20 Or. 236. j 

96. lU.—People v. Maioni, 189 N.E. 
276, *855 Ill. 370. 

Mo.—State v. C5raft, 9*2 S.W.2d 626, 
338 Mo. <831. 

96L Ind,—^Mahoney v. State, 180 N. 
E. 580, 203 Ind. 421. 

97. Ind.—^Ramsey v. State, 183 N. 
E. >648, 204 Ind. 212. 

98. Ala.—^Bryant v. State, 76 Ala. 
38. 

31 C.J. p 869 note 86—26 C.J. p 996 
note 82. 

Conviction of included offenses other 
than fornication on a charge of 
rape see supra S 292. 

99. Ga.—Kiser v. State, 1*57 S.B. 
681, 172 Oa. 488, reversing 153 S.E. 
620, 41 Ga.APp. 568, and vacated 
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158 S.R 346, 43 Ga.App. 156. Con¬ 
formed to 158 S.E. 346, 43 Ga.App. 
156—Barton v. State, 185 S.E. 530, 
53 Ga.App. 207—^Patterson v. State, 
120 S.B. 34, 31 Ga.App. 154. 

31 C.J. p 869 note 86 [a]—26 C.J. p 
996 note 84. 

L Ala.—-Smitherman v. State, 27 
Ala. 23, explaining State v. Hinton, 

6 Ala. 864 as not really contra in 
permitting a conviction of fornica¬ 
tion on a general verdict of guilty 
because in that case there were 
counts for both adultery and for^ 
nication. 

N'.J.—State V. Lash, 16 N.J.Law 380, 
33 AncLD. 397. 

31 C.J. p 869 note 88—26 C.J. p 996 
note 88. 

& Pa.—Commonwealth v. Moon, 30 
A.2d 704, 151 Pa.Super. 555—Com¬ 
monwealth V. Neeley, 2 OhesLCo. 
19L 

3. Tex.—Kelley v. State, 25 S.W. 

I 435, 32 Tex.Cr. 579. 

26 C.J. p 996 note 83. 

4. N.C.-—State v. Cowell, 26 N.C. 
231. 

26 C.J. p 996 note 83. 

5. Tex.—Cosgrove v. State, 39 S.W. 
367, 37 Tex.Cr. 249, 66 Am.S.R. 
802. 

a Pa.—Commonwealth v. Moon, 30 
A.2d 704, 151 Pa.Super. 655. 

31 C.J. p 868 note -O ?—H C.J. p 996 
note 86, 
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dictment contains no allegation suflScient to sus¬ 
tain such a conviction,7 or of fornication and bas¬ 
tardy but under other statutes a conviction of 
fornication cannot be had under a charge of rape® 
or of statutory rape.^® The crime of fornication 
has been held distinct from, and not included in, 
the statutory offense of having sexual intercourse 
with an unmarried female of previous chaste char¬ 
acter under the age of eighteen years.^^ 

§ 295, - Other Offenses 

The general rule that under a charge of one offense 
the accused may be convicted of a lesser or included 
crime, but not of a distinct offense, has been applied 
to indictments or informations for many miscellaneous 
offenses. 


The general rule that an accused charged with 
crime may be convicted of an included but not of 
a distinct and excluded offense, as discussed supra 
§ 286, has been applied not only in the case of 
charges of the crimes set forth supra §§ 287-294, 
but also to charges of many miscellaneous crimes, 
such as adultery,l2 arson,13 assaulting an officer in 
service of process,!^ attempts, as discussed supra § 
284, breaking and entering a railroad car,15 carry¬ 
ing a pistol on premises not one’s own,i® conducting 
a game of faro,!*^ conspiracy,13 dueling,19 election 
law violation,^® escape,^! false pretenses,^^ forg- 
ery,23 incest,24 keeping a disorderly house,26 kid- 


7- Mass.—Commonwealth v. 

Murphy, 2 Allen 163. 

26 CJ. p 996 note S7 [a]. 

8. Pa.—Commonwealth v, Lewis, 21 
A. 501, 140 Pa. 561. 

31 C.J. p S63 note 68. 

9. Ga.—Speer v. State. 60 Ga. 381. 
WIs.—State V. Shear, 8 N.W. 287, 61 

WIs. 460. 

26 C.J. p 996 note 85 [a]. 

10. Ga.—^Holland v. State, 131 S.E. 
503, 161 Ga. 403, answer to certi¬ 
fied <iuestion conformed to 131 S. 
E. 923, *34 Ga.App. 824. 

31 CJ. p 868 note 70. 

11. Fla.—^Pratt v. State, 95 So. 232, 
84 Fla. 685. 

12^ Pa.—Commonwealth y. Moon, 30 
A.2d 704, 151 Pa.Super. 655. 
Assault and battery with intent to 
zayish is not an included offense un¬ 
der an indictment for adultery.— 
Commonwealth v. Moon, supra. 
Fornication see supra S *294. 

13k Gaw—Owen v. White, 185 S.E. 97, 
182 Ga. 67. 

Buzninir different kind of building 
from that charged 
On a charge of arson of one par¬ 
ticular kind of building, there may 
be a conviction of the burning of 
other kinds.—State v. Thornton, 56 
Yt 35. 

ISalioioiu mischief is not included 
under an indictment for arson.— 
Owen V. White, 185 S.B. 97, 182 Ga. 
67. 


14i N.H.—State v. Webster, 30 N.H. 
96. 

Assault and battery 
On dr charge of assaulting an ofiS- 
cer In the service of process, there 
may he a conviction of assault and 
bfittery.—State v. Webster, supra. 

Ky .—Price v. Commonwealth, 
112 S.W. 856, 129 Ky. 716. 

ff re epa a s 

On a charge of breaking and en¬ 
tering a railroad car with Intent to 
steal, there may be a conviction of 


I trespass.—Price v. Commonwealth, 

I supra. 

la. Ala—Wetzel v. State, 176 So. 
224, 27 AlaApp. 517, certiorari de¬ 
nied 176 So. 226, 234 Ala 610. 
'OarrylxLg concealed pistol is a stat¬ 
utory offense distinct from, and not 
Included under, a charge of the stat¬ 
utory offense of carrying a pistol on 
premises not one’s own.—Wetzel v. 
State, supra 

17- Wash.—State v. Preston, 95 P. 

82. 49 Wash. 298. 

Bealiag or carrying on game 
On a charge of conducting a game 
of faro, monte, or roulette, in any 
house where persons resort for the 
purpose of playing, dealing, or oi^ 
erating any such game, machine, or 
device, there may be a conviction of 
dealing or canying on any game of 
faro, etc.—State v. Preston, supra 
18. Ky,—Cobb v. Commonwealth, 46 
S.W.2d 776, *242 Ky. 424. 

Assault and battery 
In prosecution for conspiring to 
intimidate and injure another, ac¬ 
cused was held not entitled to in¬ 
struction on assault and battery,— 
Cobb V. Commonwealth, supra 
Conspiraoy to kill 
On a charge of conspiracy to com¬ 
mit murder, there may be a convic¬ 
tion of conspiracy to kill,—^King v. 
State, 216 S.W. 1091, 86 Tex.Cr. 407. 
la. N.C.—State v. Fritz, 46 S.B. 067, 
113 N.a 726. 

Affray 

On a charge of dueling, there may 
be a conviction of an affray.—State 
V. Fritz, supra 


2a IlL—^People V. Orlando, 43 N.B. 
2d 677, 380 Ill. 107, certiorari de¬ 
nied Orlando v. State of Illinois, 
63 S.Ct 435, 317 U.S. 604, 87 KEd. 
555, rehearing denied 63 S.Ct. 524, 
317 U.S. 714, 87 LuBd. 668. 


Misdemeanor inolnded under oharge 
of-felony ' 

An indictment alleging sufficient 
facts to constitute a felony undei; 
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that section of the city elections act 
providing that persons, not officers 
of election, who are guilty of steal¬ 
ing, wilfully destroying, mutilating, 
defacing, falsifying, or fraudulently 
removing or secreting return of 
votes or other papera are guilty of a 
felony, also includes the facts neces¬ 
sary to he alleged to constitute a* 
misdemeanor under that section of 
the city elections act dealing with 
offenses in connection with election 
In city, village or town.—^People v. 
Orlando, supra. 

21. Ala.—Nall v. State. 34 Ala. 262. 
▼oluiLtary escape may be shown 

on an indictment for negligent es¬ 
cape.—^Nall V. State, supra. 

22. Ky.—^Tartar v. Commonwealth, 
102 S.W.2d 071, 267 Ky. 502. 

"Cold bheok law" 

Under Indictment for obtaining 
money under false pretenses, convic¬ 
tion of violation of “cold check law” 
may be had.—^Tartar v. Common¬ 
wealth, supra. 

23. Ill.—People v. Katz, 100 N.E. 
018, 356 Ill. 440. 

Crime of altering a forged oheok 

is not necessarily Included under a 
charge of forgery.—State v. Bigelow, 
70 N.W. 600, 101 Iowa 430. 

Obtaining money under false pre^ 
tenses is not necessarily compre¬ 
hended within a charge of forgery.— 
State V. Hobl, 104 P. 921, 108 Kan. 
261. 

24. Ky.—^Breeding v. Common¬ 
wealth, 227 •S.W. 161, 190 Ky. 207. 

Detaining woman against her will 
An indictment for Incest will,not' 
silstain a conviction of detaining a 
woman against her will.—^Breeding 
V. Commonwealth, supra. 

25. Ga.—Griggs v. Macon, 114 S.E. 
890, 154 Ga. 510. 

Oonvlotiott of running a lewd 
house may not be had under a 
charge of running a disorderly 
housA — Griggs V. ,M&con, sujpra. 
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napping,26 kidnapping for ransom,27 malicious mis¬ 
chief,26 motor vehicle offenses,26 rescue,6® riot,6i 
wife beating,62 wounding less than mayhem,63 and 
other offenses.64 

Affray. On an indictment for an aifray, there 
may be a conviction of assault and battery,35 where 
the charge is so framed as to include assault and 
battery,66 but not otherwise.67 

Embezzlement. On a charge of embezzlement 


accused may be convicted of an included offense,66 
such as obtaining money by false pretenses but 
there can be no conviction of a distinct and ex¬ 
cluded offense,^® such as breach of trust.^l Under 
statutes expressly providing for conviction of lar¬ 
ceny on a charge of embezzlement, an accused 
charged with embezzlement has been held guilty of 
larceny;^ 2 but such a statute has been held a vio¬ 
lation of the right of accused to know the nature 
of the accusation against him.43 


20. Utah.—State v. Olsen, 289 P. 92, 
76 Utah 181. 

Assault 

(1) In a prosecution for kidnap¬ 
ping: there may be a conviction of 
assault. 

Ala—^Doss V. State, 1*23 So. 231, 220 
Ala 30, 68 A.Li.R. 712, denying: cer¬ 
tiorari 123 So. 2*37, 23 AlaApp. 168. 
N.C.—State v. Marks, 101 S.B. 24, 
178 N.C. 730. 

(2) Kidnapping: does not necessar¬ 
ily include assault and battery.— 
House V. State, 117 N.R 647, 186 
Ind.* 393. 

Talse imprlsonxnefut 
Ala—Doss V. State, 123 So. 231, 220 
Ala 30, 68 A.L.H. 712, denying cer¬ 
tiorari 123 So. 237, 23 AlaApp. 168. 
Utah.—State v. Olsen, 289 P. 92, 76 
Utah 181. 

a?. Ind.—Sweet v. State, 31 N.E.2d 
993, 218 Ind. 182. 

The oiranse of Iddnsppliigr is not 
included in the offense of kidnapping 
for ransom under governing statu¬ 
tory provisions—Sweet v. State, su¬ 
pra 

28. Mont—State v. Sieff, 163 P. 524, 
54 Mont. 165. 

31 C.J. p 868 note 45. 

A. ohazge of maliolotuOy disturbiiig 
any fbctnre attached to a railroad 
track may, in the absence of evi¬ 
dence of malice in taking away a 
switch lig:ht, authorize a conviction 
of unlawfully, but not with malici¬ 
ous intention, carrying away the 
property of another.—Commonwealth 
V. Wells, 112 S.W. 568, 3'3 Ky.L,. 964. 

Mailoiotur bnmlng does not include 
malicious destruction of property.— 
State V. Sieff, 168 P. 524, 54 Mont. 
165. 

28. Okl.—^Luellen v. State, 81 P.2d 
323, 64 Okl.Cr. 382. 

Beckleeg driving 

Accused charged with driving 
while under influence of Intoxicating 
liquor could not be convicted of reck¬ 
less driving.—People v. McGrath, 
271 P. 649, 94 Cal.App. 520. 

Unden charge of automobile banditry 
see supra § 293. 

ak Ind.—Rose v. State, 33 Imd. 167. 
AJMNtult and battery 
<1) On ar charge of rescuing a 


prisoner there may be a conviction 
of assault and battery.—Rose v. 
State, supra. 

(2) When a general verdict of 
g:uilty is returned on an indictment 
charging assault and battery, as well 
as rescue, if the averments as to 
rescue are uncertain or bad, so as to 
be rejected as superfluous, Judgnnent 
may be entered as for the assault 
and battery.—State v. Morrison, 24 
N.a 9. 

31. Utah.—State v. Solomon, 71 P. 

2d 104, 93 Utah 70. 

Assault and battery 

(1) It has been held that an in¬ 
dictment which charges in one count 
a riot and an assault and battery 
committed riotously will justify a 
conviction of assault and battery 
only.—Commonwealth v. Hall, 8 N.B. 
324, 142 Mass. 454. 

(2) But it has been held, on the 
other hand, that on a charge of riot 
there can be no conviction of assault 
and battery.—^Ferguson v. People, 90 
Ill. 510. 

<3) It has also been held that as¬ 
sault is not an included offense.— 
Price V. People, 9 IlLApp. 36. 

Sistuzbing the peace 

Under statute defining "riot” as 
disturbance of public peace, accom¬ 
plished by force or violence or threat 
of force or violence accompanied by 
immediate power of execution, by 
two or more persons acting together 
without authority of law, minor of¬ 
fense of disturbing peace is neces¬ 
sarily included in crime of riot— 
State V. Solomon, 71 P.^d 104, 93 
Utah 70. 

Unlawful assembly 

(1) At common law the crime of 
‘^unlawful assembly" was included 
offense of crime of “riot”—State v. 
Woolman, 38 P.^d 640, 84 Utah 23, 
93 A.L.R. 723. 

<2) But the statutory crime of un¬ 
lawful assembly is not necessarily 
included within statutory crime of 
riot precluding conviction of un¬ 
lawful assembly on information 
charging riot without charging un¬ 
lawful assembly.—^State v. Solomon, 
71 P.2d 104, 98 Utah 70—-State v. 
Woolmcm, supra. 
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32. Ga.—^Hammond v. State, 118 S. 
E. 221, 28 Ga.App. 680. 

The offense of assault and battery 
is Included in a charge of wife beat¬ 
ing.—^Hammond v. State, supra. 

33. La.—State v. Van Zelfden, 152 
So. 554, 178 La. 884. 

Assault and battery as not irespon- 
sive 

In prosecution for wounding less 
than mayhem, where assault was not 
denounced by statute making wound¬ 
ing less than mayhem crime, convic¬ 
tion of assault and battery would 
not be responsive to indictment— 
State V. Van Zelfden, supra. 

34. Failure of physician to report 
infectious case 

Where the complaint alleged that 
accused, a physician, in violation of 
an ordinance, willfully failed to re¬ 
port in writing a case of infectious 
disease, accused could not be con¬ 
victed under a statute merely requir¬ 
ing a physician to report the exist¬ 
ence of such a case.—Moorehouse v. 
Hammond, 209 P. 883, 66 UtAh 593. 

35. Ala.—Thompson v. State, 70 
Ala. 26. 

31 C.J. p 861 note 72—2 C.J. p 391 
note 74. 

38. Ala.—^McClellan v. State, 53 Ala. 
640. 

2 C.J. p 391 note 72 [a]. 

37. Ark.—Childs v. State, 15 Ark. 
204. 

38. La.—State v. Ritchie, 136 So, 11, 
172 La. 942. 

Conviction of misdenLeanor under 
charge of felony 

It seems that a charge of embez¬ 
zlement of an amount sufficient to 
constitute a felony will Justify con¬ 
viction of misdemeanor embezzle¬ 
ment.—State V. Martin, 132 S.W. 596, 
230 Mo. 680—31 GJ. p 869 note 4. 

39. La.—State v. Ritchie, 136 So. 
11, 172 La. 942. 

4a Ill.—Goodhue v. People, 94 HL 
•37. 

-31 CJr. p 866 note 88 [a]. 

4L La.—-State v. Reonnals, 14 La. 
Ann. 278. 

42. La.—State v. Poland, 33 La.Ann. 
1161. 

43. Mo.—State v. Burks, 60 S.W. 
1100, 159 Mo. 568. 
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Liquor offenses, "^^liere accused is charged with 
a violation of the laws regulating or prohibiting 
traffic in intoxicating liquors, he may be convicted 
of a lesser or included offense embraced within the 
allegations of that with which he is charged,and 
in this connection it has been held that the crime 
of knowingly having intoxicating liquor in one’s 
possession is included within the charge of being a 
“persistent violator” of a state prohibition law;^5 
that on a charge of manufacturing for purposes of 
sale, accused may be convicted of simple manufac¬ 
turing;^® that on a charge of having intoxicating 
liquor in one’s possession for the purpose of unlaw¬ 
ful sale, there may be a conviction of ha\dng such 
liquor in accused’s possession that a charge of 
maintaining a common nuisance, that is, a building 
where intoxicating liquor is sold in violation of the 
National Prohibition Act, authorizes a conviction 
of selling intoxicating liquor and that the crime 
of unlawful possession of intoxicating liquors is in¬ 
cluded in the crime of bootlegging.^® On the other 
hand, accused may not be convicted of an offense 
distinct from, and not embraced within, the allega¬ 
tions of the liquor law violation with -which he is 
charged,®® and in this connection it has been held 
that a charge of possession is not included in a 
charge of transportation,®^ or in one for manufac¬ 
turing®® intoxicating liquor in violation of law, and 
that under a charge of possession of an illicit still 
accused may not be convicted of the distinct of¬ 
fense of unlawful manufacture of liquor.®® Under 
an information charging possession of intoxicating 
liquor with intent to sell, it has been held that ac¬ 
cused may not be convicted of simple “possession” 
of intoxicating liquor other than alcohol,®^ 


§ 296. Conviction of First Offense on Charge 
of Second or Third 

Under charge of a second or subsequent offense the 
accused may be convicted of a first or other prior of. 
fense; but where the indictment is insufficient to charge 
the subsequent offense the accused may rest on a de¬ 
murrer thereto and cannot be convicted of a prior of- 
fense. 

On an indictment charging a second or third of¬ 
fense, there may be a conviction of a first offense,®® 
and one charged with a third offense constituting a 
felony may nevertheless be convicted of a first or , 
second offense constituting only a misdemeanor;®® 
but where an indictment insufficiently charges a 
third offense of possessing intoxicating liquor, con¬ 
stituting a felony, accused may not be sentenced for 
a first or second offense, constituting a misdemean¬ 
or, since he is entitled to stand on his demurrer to 
the indictment and not introduce his defense on the 
issue of guilt.®7 

§ 297. Indictments of Accessaries and Princi¬ 
pals in Second Degree 

One charged as an accessary or principal in the sec¬ 
ond degree may be convicted of a lesser and included 
offense, as where one charged with aiding and abetting 
a murder is convicted of manslaughter. 

One indicted as a principal in the second degree 
may be convicted of a lower degree of the offense 
ascribed to the principal in the first degree.®* On 
a charge of aiding and abetting a murder, there may 
be a conviction of manslaughter,®® and on a charge 
of aiding and abetting another in the commission 
of a felonious assault with malice aforethought ac¬ 
cused may be convicted of felonious assault without 
malice aforethought.®® An accessary before the 
fact to grand larceny may be convicted of petit lar¬ 
ceny, although the latter is a misdemeanor onIy.®i 


4t U.S.—SamHn v. U. a, C.C.A. 
Mont, 278 F. 170. 

CaL—^People v. Buchanan, 288 P. 50, 
106 Oal.App.,Supp., 765. 
Ind.-^Bryant v. State, 186 N.B. 322, 
205 Ind. 372. 

Utah.—State v. Durfee, 290 P. 962, 
77 Utah 1. 

Wash.—State v. Dlfmar, 232 P. 821, 
132 Wash. 501. 

45b Utah.—State v. Durfee, 290 P. 
962, 77 Utah 1. 

4a Wash.—State v. Ditmar, 232 P. 
321, 132 Wash. 501. 

47- Wash.—State v. Nunn, 210 P. 
771, 122 Wash. 437—State v. Spill¬ 
man, 188 P. 915, 110 Wash. 662. 

4a U.S.—Hamlin v. U. S., C.C.A. 
Mont^ 278 F. 170. ^ 

4a Wash.—State v. Montgomery, 
209 F. 1099, 121 Wash. 617. 

sa Ala.—Jamigan v. State, 1-82 So^ 


48, 24 Ala.App. 153, certiorari 

granted 132 So. 50, 222 Ala. 143— 
Overton v. State, 132 So. 60, 24 
Ala-App. 8—Campbell v. State, 117 

So. 396, 22 Ala.App. 493. 

CaL—^People v. Amarez, 230 P. 193, 
68 CalJLpp. 645. 

Ind,—^Haverstick v. State, 147 N.E. 

I 625, 196 Ind. 145. 

Ky.—^Napier v. Commonwealth, 249 
S.W. 767, 198 Ky. 596. 

Tex.—Oliver v. State, 8 S.W.2d 184, 
10 Tex.Cr. 263. 

Wash.—State v. Howard, 288 P. 236, 
16 Wash. 183. 

Wis.—Roth V. State, 193 N.W. 650, 
180 Wis, 573, 

•31 C.J. p 869 note 5 [dj. 

51. U.S.—Earl v, U. -S., C.C.A.Wash., 
4 P.2d *532. 

52. CaL—People v. Amarez, 230 P. 
193, 68 Cal.App. 645. 

53. Ky.—^Napier v. Commonwealth, 
249 S.W. 767, 198 Ky. 596. 

1326 


64. Wash.—State v. Howard, 288 P. 
236, 15 Wash. 183. 

65. Idaho.—State v. Holder, 290 P. 
387, 49 Idaho 614. 

31 C.J. p 870 note 9, 

53. Neb.—Wozniak v. State, 174 N. 
W. 298, 103 Neb. 749. 

67. Miss.—^Brewsaw v. State, 151 
So. 475, 168 Miss. 371. 

58. Ala.—State v. Absence, 4 Port. 
397. 

31 C.J. p 870 note 12. 

Conviction as: 

Accessary on charge cus principal 
see supra § 260. 

Principal in second degree under 
general charge see supm § 260. 

59. Ind.—Goff V. Prime, 26 Ind. 196. 
31 C.J. p 870 note 13. ' 

30. Mo.—State v. Liamb, 278 S.W. 
1009. 

131. Ga.—Groves v. State, 76 Ga. 808. 
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§ 298. On Joint Indictments 

Under a Joint indictment some defendants may be 
convicted of a lesser and included offense although others 
are either convicted of a greater offense or acquitted. 

In the case of a joint indictment, it is held that 
some of the defendants may be convicted of the 
greater offense and others of the less,®2 or a portion 
of a lesser offense included in the charge while the 
remainder of those accused are acquitted but, 
on the other hand, it is held that, on a joint indict¬ 
ment for larceny, one cannot be convicted of grand 
larceny and the other of petit larceny of the same 
goods.®^ 

§ 299. EfiFect of Proof Sufficient to Establish 
Charge of Higher Offense 

a. In general 

b. Conviction of attempt on proof of 

completed offense 

a. In General 

The general rule Is that the accused may be con¬ 
victed of a lesser offense even though the evidence shows 
him guilty of a greater offense inclusive of the lesser, 
although there are authorities to the contrary; In any 


event the accused may not be convicted of i lesser of¬ 
fense which is not established by the evidence. 

The general rule is that accused may be con¬ 
victed of a lesser degree of an offense or a lesser 
included offense, even though the proof shows that 
he was guilty of the greater degree or greater of¬ 
fense,®® as where he is indicted only for the lesser 
offense and the proof shows commission of a great¬ 
er crime inclusive of the lesser one charged,®® or 
where he is indicted for the greater offense, the al¬ 
legations being inclusive of the lesser offense, and 
the proof shows commission of the greater of¬ 
fense,®"^ and under principles of harmless error dis¬ 
cussed in Criminal Law § 1941 accused may not 
complain of error in finding him guilty of a lesser 
crime than that shown by the evidence or charged 
in the indictment. On the other hand, it has also 
been held that to justify a conviction for a lesser 
offense included w'ithin the charge of a greater of¬ 
fense there must be some reasonable ground in the 
evidence for conviction of the former instead of the 
latter;®® and that, if the evidence establishes that 
accused was either guilty of a higher offense or in¬ 
nocent, a conviction of a lesser offense cannot be 
sustained.®® Under statute in some states the jury 


€2. Mich.—^People v. Ellsworth, 61 
N.W. 531, 90 Mich. 442. 

31 O.J. p 870 note 15. 

63. Ala.—^MfcClellan v. State, 63 Ala. 
640. 

64. S.C.—State V. Major, 48 S.G.L. 
76. 

31 C.J. p 870 note 17. 

65. Cal.—^People v. Novo, 65 P.2d 
915, 12 Cal.App.2d 525, rehearing 
denied 56 P.2d 660, 12 Cal.App.2d 
525—^People v. Agullana, 40 P.2d 
848, 4 Cal.App.2d 34—People v. 
Meyer, 271 P. 751, 94 Cal.App. 696. 

Fla.—Thomas v. State, 96 So. 752, 
85 Fla. 113. 

Pa.—Commonwealth v. Robinson, 85 
Pa.Super. 4*24—Commonwealth v. 
O’Donnell, 81 Pa, Super. 17. 

31 C.J. p 870 note 20. 
laroeny 

Accused may be convicted of petit 
larceny even though the proof 
showed the value of the thing stolen 
to be sufficient to make the offense 
grand larceny.—State v. Morris, 182 
N.W. 721, 149 Minn. 41—36 C.J. p 
944 note 27. 

66. Ark.—Cook v. State, 196 S.W. 
922, 130 Ark. 90. 

Oa.—^Andrews v. State, 191 S.B. 282, 
55 aa,App. 766—Hall v. State, 153 
S.E. 199, 41 Ga,App. 368. 

51 C.J. p 870 note 18. 

Aison 

Accused charged with, and con¬ 
victed of, arson in second degree 
could not complain of failure of 
proof on ground that evidence 


showed his guilt of arson in first 
degree.—State v. Rudman, 37 S.W.2d 
409, 327 Mo. 260. 

Assaiat and battery with intent to 
ravish 

Where accused is charged with as¬ 
sault and battery with intent to 
ravish, his conviction of such crime 
will be sustained, notwithstanding 
evidence of penetration showing a 
completed rape.—Commonwealth v. 
Robinson, 85 Pa,Super. 424. 
Disorderly conduct 

The fact that the evidence in pros¬ 
ecution for disorderly conduct 
showed that accused was guilty of 
larceny, and that he was found 
guilty of disorderly conduct, did not 
constitute ground for reversal of 
conviction, since disorderly conduct 
is an Included offense.—City of Seat- 
Ue V. Franklin, 70 P.2d 1049. 191 
Wash. 297. 

Bobbery without nse of dangerous 
weapon 

Under a charge of robbery by 
force and fear, but without use of a 
dangerous weapon, accused may be 
convicted as charged, even though 
proof showed that robber was armed 
with dangerous weapon.—Martin v. 
State, 129 So. 112, 100 Fla. 16. 

Simple larceny 

Conviction for simple larceny un¬ 
der charge thereof was not contrary 
to law because evidence made also 
case of robbery.— H all v. State, 153 
S.B. 199, 41 Ga.App- 368. 

Bvidence showing felony does not 
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entitle accused to acquittal for mis¬ 
demeanor charged.—Commonwealth 
V. Robinson, 85 Pa.Super. 424. 

67- Fla.—Holloman v. State, 191 So. 
36, 140 Fla. 59. 

N.C.—State v. High, 1 S.R‘2d 563. 
215 N.C. 244. 

Va.—Maxwell v. Commonwealth, 183 
S.E. 452. 165 Va. 860. 

Bape 

(1) It has been held that a convic¬ 
tion may be had of assault and bat¬ 
tery under indictment charging rape, 
although proof shows that rape was 
committed.—^Lenko v. State, 163 N.E. 
$34, 300 Ind. 400. 

(2) But in the same jurisdiction it 
has also been held that an instruc¬ 
tion in rape prosecution that jury 
might convict for assault and bat¬ 
tery, even though proof showed that 
alleged rape was actually committed, 
was properly refused.—Gunderman 
V. State. 191 N.E. 338, 207 Ind. 615. 

63. Wis.—Devroy v. State, 1 N.W. 
2d 876, 239 Wis. 466. 

69. Ga.—Kendnck v. State, 39 S.E. 
286, 11'3 G€L 759—Tyre v. State, 
37 S.E. 374, 11’2 Ga. 224. 

No evldeuoe of lesser crime 

Acquittal of accused on charge in 
indictment does not furnish basis 
for conviction of lesser degree of 
crime where there is no evidence 
sufficient to show that he committed 
such lesser degree of the crime.— 
People V. SeUer, 158 N.E. 615, 246 N. 
T. '262. 
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are not entitled to find accused gtiilty of a lesser 
degree than established by the evidence,"*® and un¬ 
der a statute to that effect, on trial of person for 
a noncapital felony, where the crime includes an 
assault against a person, the jury may acquit of the 
felony and find a verdict of the assault only if the 
evidence warrants.^^ 

Homicide. It has been held that an accused may 
be convicted of a lesser homicide included within 
the charge of a greater degree or grade of homi¬ 
cide even though the evidence clearly shows him to 
be guilty of the higher degree or grade and that 
under a charge of homicide accused may be convict¬ 
ed of some lesser and included offense even though 
the evidence shows that his victim did die as a re¬ 
sult of his unlawful act but other authority holds 
that where the indictment charges first degree mur¬ 
der by a killing in the perpetration of a robbery, 
and where the evidence clearly shows such a killing, 
accused may not be convicted of any lesser offense, 
and that the repeal of statutes w'hich had expressly 
forbidden sentence for a lesser offense than that 
charged does not, under such circumstances, oper¬ 
ate to permit a conviction for the lesser offense.74 
Where the jury entertains a reasonable doubt as 
to whether the subsequent death of the victim re¬ 
sulted from a wound inflicted by accused, that does 
not necessarily mean that they should acquit him 
entirely, as they might find him guilty of a lesser 
and included offense, such as malicious shooting 
or shooting in a sudden affray and on an indict- 

ManiilaTiglitT on ovldenoo of mnrder 75. Ky.—^Harris t. Oommonwealtli,. 

(1) Evidence sufficient to sustain 253 S.W. 407, 218 Ky. 798. 
conviction of murder is sufficient to 

sustain conviction of manslaughter ^ Wood v. State, 118 S.E. 

in second degree.—Holmes v. State, 30 Ga.App. 665. 

16 P.2d 264, 54 OkLCr. 111. 77 , Tex.—-Wysong v. State, 146 S- 

( 2 ) In prosecution for murder In 3® Tex.Cr. 201. 

first degree, jury may find accused ^ Wash.—State ▼. Robinson, 41 R. 
guilty of manslaughter, even though ^2 Wash. 491. 

there is no evidence to show com¬ 
mission of the lesser rather 7a. Mich.—^People v. Baxter, 222 N. 

greater crime.—State v. Morrison, 11 W. 149, 245 Mich. 229. 

P.2a ei9, 62 Idaho 99. 80 . CaL—People v. Horn, 144 P. 641, 

TftflUflAn for role '35 OaLApp. 588. 

Where evidence establishes beyond ®^waii. ^Territory v. Wong Pui, 29 
all doubt that accused was guilty of Hawaii 441. 

murder In first degree, jury's ver- Hich, People v. Baxter, 222 N.W. 
diet holding accused guilty of invol- ^^3* 345 Mich. 229. 
untary manslaughter would be sus- State v. Benson, 5 P.2d 228, 

talned, not because it was proper 3^ Mont. 21 . 

verdict, but because it amounts to State v. Harvey, 249 P. 172, 119 
an acquittal of murder in first degree ^^3. 

and, if not sustained, accused would Burglary 

go unpunished.—^Bradshaw v. Com- Where burglary Is divided Into de¬ 
monwealth, 4 S.E.2d 752, 174 Va. 391. grees, one informed against for bur¬ 
glary may be convicted of an at- 

73. Iowa.—State v. Shaver, 198 N. tempt to commit burglary in second 

W. •329, 197 Iowa 1028. degree although the evidence tends 

to sustain a verdict of burglary in 

74. Ind.—Swain v. State, 15 N’.E.fd first degree^—^People v. McConnell, 

381, 214 ind. 412. t'352 P. 1068^ 80 Cal.App. 789. 
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ConvietlOB. of assault unwarraiited 

(1) Under evidence showing either 
assault with intent to rape or as¬ 
sault and battery, verdict of assault 
alone is error,—Simmons v. State, 
136 S.E. 330, 3$ GaApp. 309. 

( 2 ) Under PemCode 1910 § 19, 

there could be no conviction of sim¬ 
ple assault, where offense proved 
was unlawful battery.—^Brooking v. 
State, 125 S.E. 504, 33 GaApp. 49. 
Conviction, of laroemy unwazrantad 

Where, in robbery prosecution, 
commission of robbery by armed 
men under threats was undisputed, 
defense being alibi, jury could not 
convict of larceny from person.— 
People V. KolodzieskI, 212 N.W. 958, 
237 Mich. 654. 

70l Iowa.—State v. Shaver, 198 27. 
W. 329, 335. 197 Iowa 1028, citing 
Corpus Jtixis. 

31 C.J. p 871 note 23. 

il, Del.—state v. Phillips, 187 A. 

108, 7 W.W.Harr. 544. 

,79L Alu.—Morgan v. State, 180 So. 
r, flmt case, 28 Ala.App. 150, cer- 
lipirarl denied 180 So. 716, second 
. c^e,^*2|(6 AU. 87. 

^mmonwealt^L v. Arcuroso, 128 
A. 668 , 288 Pa. 84. i 


ment for murder brought against several charged 
with shooting and killing their victim, Vi-’here the 
evidence shows that he was not killed by the shots 
of certain of accused, if the offense of shooting at 
another is sufficiently charged in the indictment 
they may be convicted of the latter offense.*^® Un¬ 
der a statute providing that a verdict is not con¬ 
trary to law and evidence where accused is found 
guilty of an offense of inferior grade to, but of 
the same nature as, the offense proved, a convic¬ 
tion of manslaughter should be sustained, although 
the evidence does not establish the offense, if the 
evidence does show murder.77 Although there is 
evidence tending to show a conspiracy to kill, if 
accused is also shown to have been present aiding 
and abetting, he may be convicted of murder in the 
second degree under an indictment for murder in 
the first degree.'^® 

b. Conviction of Attempt on Proof of Com¬ 
pleted Offense 

The law as to conviction of an attempt, or of an as¬ 
sault with Intent, to commit an offense, under proof of 
the completed offense, is in conflict, and in certain states 
the matter is fixed by statutes. 

It has been judicially pointed out that the au¬ 
thorities are not in agreement respecting the pro¬ 
priety of convicting one of an attempt where the 
evidence shows him guilty of the completed of¬ 
fense.'^® In some jurisdictions a conviction of an 
attempt,®® or of an assault with intent, to commit 
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the offense,81 may be sustained even though the 
proof shows commission of the completed offense; 
but in other jurisdictions the rule is that there may 
be no conviction of an attempt,82 or of an assault 
with intent to commit,83 if the evidence establishes 
consummation of the crime. Where there is no 
evidence of commission of either the completed of¬ 
fense or of an attempt, there may be no convic¬ 
tion of an attempt under a charge of the completed 
offense,84 and, where the evidence shows a complet¬ 
ed offense of a lower degree than that charged, 
there can be no conviction of an attempt to com¬ 
mit the higher degree.85 Where the evidence per¬ 
mits the inference that the crime was completed but 
is not conclusive as to its completion, accused may 
be convicted of an attempt or assault with intent to 
commit even in a jurisdiction in which such a con¬ 
viction would not be sustained on conclusive proof 
of the completion of the offense.86 

The rule that on a charge of rape one may be 
convicted of an attempt, as discussed supra § 28S, 
has been applied even when the evidence showed 
a completed offense ;87 but it has also been held 
that, on an indictment simply for assault with intent 
to commit rape, and proof that accused was guilty 
of the completed offense, he must be acquitted, not 
because innocent of the assault but because the as¬ 
sault is merged into the completed offense so that 
in legal effect only one crime was committed, but 
that where accused is charged with both such as¬ 
sault and the completed offense of rape he may be 


found guilty of rape on proof thereof.88 Under 
statutes specifically prohibiting conviction of art 
assault with intent to commit a crime where the evi¬ 
dence shows a completed offense, there may be no 
conviction of assault with intent to rape where the 
evidence establishes consummation of the crime.8^ 

Particidar statutory provisions. Under statutes 
providing that no person shall be convicted of an 
assault with intent to commit a crime, or of any 
other attempt to commit an offense, when it shall 
appear that the intended or attempted crime was 
actually committed at such time, the -words ‘Vhen 
it shall appear*’ do not mean when it shall appear 
conclusively or without dispute,®8 but do mean when 
it shall so appear from substantial evidence,®^ and 
under statutes of this general character there may 
be no conviction for an attempt or assault with in¬ 
tent where there is substantial evidence of the com¬ 
pleted crime, 88 although where the state’s evidence 
fails to show commission of the completed crime, 
but does show an attempt, there may be a con¬ 
viction for attempt under the original charge of the 
completed crime.® 3 

Under statutes expressly permitting conviction of 
an attempt to commit a crime even though it ap¬ 
pears on the trial that the crime was consummated, 
unless the court in its discretion discharges the Jury 
and directs trial of accused for the crime itself, ac¬ 
cused may be convicted of an attempt despite proof 
of the completed offense,®^ but such statutes have 
been construed as applicable only where the indict- 


• 

€1. Idaho.—State v. Smailes, 5 P. 

2d 540, 31 Idaho 321. 

Ind.—Kuslulis v. State, 171 N.E. 5, 
201 Ind. 660—Chesterfield v. State, 
141 N.E. 632, 194 Ind. 282. 

Tex.—^Tackett v. State, 125 S.W.2d 
60-3, 136 Tex.Cr. 445. 

82. Ala.—Hill V. State, 167 So. 606. 
27 A]a.App. 160. 

Ga.—Haney v. State, 13 S.E.2d 884, 
64 Ga.App. 396—Chastain v. State. 
8 S.E.2d 680, 62 Ga.App. 192. 

Ill.—People V. Lardner, 133 N.E. 375, 
300 Ill. 264, 19 A.L.R. 721—People 

V. Shapiro, 20 N.R2d 107, 299 Ill. 
App. 255. 

Mich.—See People v. Baxter, 222 N. 

W. 149, 245 Mich. 229, stating rule 
in other jurisdictions but holding 
text rule inapplicable in Michigan. 

Mo.—State v. Gadwood, 116 S.W.2d 
42, 342 Mo. 466. 

Proof of actual aetting of fire aa 
precluding charge on ‘‘attempt*’ 
In prosecution for setting fire to 
pine forest, corpus delicti being fully 
proved -without dispute or Conflict, 
charge that accused could be con- 
-vlcted of attencipt held erroneous.— 

42 C.J.S.-^ 


Broadhead v. State, 139 So. 115, 24 
Ala.App. 576. 

aa Ga.—Rich V. State, 128 S.B. 666, 
160 Ga. 513, reversing 126 S.R 
154, 33 Ga.App. 153, vacated 128 S. 
E. 8*20, 34 Ga.App. 181. 

84s. Al€L—Campbell v. State, 191 So. 

810, 29 Ala.App. 91. 

85. N.T,—Sullivan v. People, 27 
Hun 35. 

31 C.J. p 860 note 25. 

88 . Ga.—Chastain v. State, 8 S.E.2d 
680, 62 Ga.App. 192. 

Miss.—^Holley v. State, 166 So. 924, 
175 Miss. 347. 

87. Mich.—^People v. Miller, 55 N.W. 
675, 96 Mich. 119, 

88 . N.J.-<!ook V. State, 24 N.J.Law 
843. 

89. Mo.—State v. Bell, 91 S.W. 898, 
194 Mo. 264. 

31 C.J. p 860 note 46. 

9 a Mo.—State v. Gadwood, 116 S. 
W.2d 42, 342 Mo. 466, distinguish¬ 
ing and discussing earlier Missouri 
cases. 

91. Mo.—State V. Gad-wood, supra. 
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92. Ga.—Rich V. State, 128 S.E. 666, 
160 Ga. 513, reversing 126 S.E. 154, 
33 GcuApp. 153, vacated 128 S.E: 
820, 34 Ga.App. 181. 

Iowa.—State v. Shaver, 198 N.W. 329, 
335, 197 Iowa 1028, citing Corpus 
Juris. 

Miss.—Williams v. State, 174 So. 47, 
178 Miss. 899. 

Mo.—State v. Gadwood, 116 S.W.2d 
42, 342 Mo. 466. 

31 C.J. p 871 note 24. 

93. Mo.—State v. Gadwood, 116 S. 
W.2d 42. 342 Mo. 466. 

Boubtfnl evidence as rendering stat¬ 
ute inapplicable 

Statute providing that no person 
shall be convicted of assault -with in¬ 
tent to commit crime if crime is 
perpetrated by such peirson at time 
of assault is inapplicable where it is 
doubtful that offense attempted was 
completed by accused, and state may 
in such case elect to prosecute for 
the attempt—^Holley v. State, 166 So. 
924, 175 Miss. 347. 

94L Mont—State v. Benson, 6 P.2d 
223, 91 Mont 21. 
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ment charges an attempt and not where it charges 
the completed offense.®^ 

Statutes in terms allowing conviction of an at¬ 
tempt under charge of a completed offense have 
been held inapplicable where the evidence disclos¬ 
es without dispute that accused completed the of- 
fense,^^ and under such a statute conviction of an 
attempt may be had only where the evidence jus¬ 
tifies such a conviction but it has been said that, 
where the offense and an attempt to commit the of¬ 
fense are entirely separate, and the same person 
may be charged with both offenses successively, so 
that an acquittal of one does not operate as a bar 
to conviction of the other, there is sound logic in 
holding that one charged with an attempt to com¬ 
mit a crime cannot be convicted on evidence show¬ 
ing the crime to have been completed; but that 
where a statute provides that one charged with the 
offense may be convicted of an attempt to commit 
that offense, thus making the attempt a necessary 
ingredient of the offense, no sound reason can be 


advanced for acquitting one charged only with the 
lesser attempt on evidence showing commission of 
the greater or completed crime.®® 

§ 300. Conviction of Higher Offense 

One may not be convicted of an offense greater than 
that charged in the indictment or information. 

An indictment will not support a conviction for 
an offense more serious than that charged.®® 

Where an indictment or information charges only 
a misdemeanor, accused may not be convicted of a 
felony.i One charged with simple larceny cannot 
be convicted of robbery^ or of larceny from the 
person,® merely because the proof discloses the com¬ 
mission of the greater crime; nor can one charged 
with petit larceny be convicted of grand larceny, 
however great the proved value of the stolen prop¬ 
erty may be.^ Under an indictment for assault with 
intent to rob, accused cannot be convicted of rob- 
bery.5 


xm. WAIVEE OP DEFECTS AND OBJECTIONS 


§ 301. In General 

The accused may waive nonjurlsdictional defects In 
an indictment or information, and ordinarily does so by 
failing to interpose a demurrer or motion to quash before 
plea and trial, or by otherwise falling to present his 
objection at a proper time by appropriate procedure. De¬ 
fects of substance, however, are not generally waived 
by plea. 

Accused may waive his right to be tried on an ac¬ 
cusation which is perfect in form and substance,® 


and particularly may waive any defects which are 
not jurisdictional in nature.*^ Objections which are 
required to be presented in a particular time and 
manner, as by demurrer or motion to quash, are 
waived by failure so to present them,® at least 
where the defect complained of is not fundamental 
and of such nature as to render the accusation en¬ 
tirely void and lacking in an essential feature.® 
Minor defects or majtters of form, not affecting the 


95. N.T.—^People v. Cosad, 1 N.T.S. 
2d 132, 253 App.Div. 104. 

96. Ala.—^Broadbead v. State, 139 
So. 115, 24 Ala.App. 576. 

N.T.-—People v. Cosad, 1 N.T.S.2d 
132, 253 App.Div. 104. 

Conviction of attempt, or of assault 
with intent, generally under 
charge of completed offense see 
supra § 285. 

97. N.Y.—People v. Cosad, supra. 
9& Or.—State v. Harvey. '249 P. 

172, 119 Or. 512. 

99. Ga.—^Andrews v. State, 191 S.B. 

282, 55 Ga.App. 766. 

Ohio.—^State v. Moherman, 23 N.H.2d 
651, 62 Ohio App. 258. 

31 C.J. p 871 note 29. 

Coaviotloii of higher degree of maai- 
slanghter than charged 
Accused expressly and singly 
charged with causing death of wo¬ 
man by abortion, while pregnant 
with quick child, with unlawful in¬ 
tent to destroy child, which is man¬ 
slaughter in second degree, cannot 
be convicted of manslaughter in first 
degree, and verdict. Judgment, and 


sentence for latter offense are void. 
—State V. Keester, 246 P. 685, 121 
Kan. 167. 

1. Ky.—^Jarvis v. Commonwealth, 21 

S.W.2d 8’2S, 231 Ky. oOS—Oldham 

V. Commonwealth, 298 S.W. 682, 
221 Ky. 236. 

2. Cal.—^People v. Ho Sing, 93 P. 
•204. 6 CaLApp. 752. 

3. Ill,—^People v. Harris, 135 N.R 
75, 302 Ill. 590. 

Tex.—^Nichols v. State, 12 S.W. 500, 
28 Tex.App. lOo, 

4. Ind.—^McCollough v. State, 31 N. 
R 1116, 132 Ind. 4-27. 

36 C.J. p 943 note 19. 

5- Mich,—People v. Scofield, 105 N. 

W. 610, 142 Mich. 221. 

6. Ga.—Geer v. State, 198 S.E. 828, 
58 Ga.App. 422—^Youmans v. State, 
180 S.R 495, 61 Ga.App. «373— 
Gravitt v. State, 136 S.B. 829, 36 
Ga.App. '301, affirmed 142 S.R 100, 
165 Ga. 779. 

7. Mo.—State v. MciQnley, 111 S.W. 
•2d 115, 341 Mo. 1186. 

K.T.—^Francisco v. Little Falls Dairy 
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Co., 296 N.Y.S. 956, 163 Misc. 165, 
170, modified on other grounds 293 
N.T.S. 28-2, 249 App.Div. 922. 

8. Cal—^People v. Nahhas, 9 P.2d 
278, 121 Cal,App. 428. 

Mo.—State v. McKinley, 111 S.W.2d 
115, 118, 341 Mo. 1186, citing Cor¬ 
pus Jhxis. 

Neb,—State ex rel. Gossett v. O’Gra¬ 
dy, 291 N.W. 497, 137 Neb. 824. 

Pa.—Commonwealth v. Jovovich, 6 
Sch.Reg. 198. 

31 C.J. p 822 note 18, p 871 note 31, 
p 880 note 19. 

9. U.S.—Moore v. U. S., C.C.A,Okl., 

I 56 R2d 794, 795, citing Corpus Ju¬ 
ris. 

Ala.—Carruth v. State, 121 So. 498, 
23 Ala.App. 118. 

Ark.—"Whitted v. State, 63 S.W.'2d 
28'8, 188 Ark. 11. 

Cal.—People v. Burke, 70 P.2d 963, 
22 Cal.App.2d 280. 

Ga-—^Youmans v. State, 180 S.R 496, 
61 Ga.App. 873. 

Okl.—^Brashears v. State, 259 P. 666, 
38 Okl.Cr. 1T5. 

31 C.J. p 823 note 20, p 872 note 35. 
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real merits or the jurisdiction of the court, and ob¬ 
jections which may be raised by demurrer, motion 
to quash, or plea in abatement, are generally waiv¬ 
ed by failure to raise the question before pleading 
to the merits^® and going to trial and such waiv¬ 
er has been held to occur by failure to object be¬ 
fore the cause has been submitted to the juryi2 and 
accused has been called for judgment.^^ On the 
other hand, it is generally held that defects of sub¬ 
stance are not cured by plea;i4 and thus jurisdic¬ 
tional defects, as discussed infra § 302, or an objec¬ 
tion that the accusation fails to set forth an of¬ 
fense, as discussed infra § 307, ordinarily are not 
waived by failure to object at a preliminary stage 
of the proceedings. However, there is authority 
holding broadly that all objection to an informa¬ 
tion or indictment relating to matters of substance 
and form are deemed waived if not raised before 
the jury are sworn on the trial of the case.15 
Waiver as effective on subsequent trials. Where 
accused pleads not guilty, objections which are 
waived by such plea on the first trial of the case 


cannot be taken advantage of on a second or sub¬ 
sequent trial.!® 

§ 302. Particular Defects and Objections 

By failing to make proper and timely objection ac¬ 
cused has been held to waive various irregularities of a 
nonjurisdictional nature, such as clerical errors, or vari¬ 
ance between the pleading and proof; but lack of juris¬ 
diction over the subject matter is not waived by pleading 
or failing to demur. 

Particular defects or objections, in addition to 
those considered infra §§ 303-311, which have been 
held waived by failure to object in the proper time 
or manner include defects or objections based on 
clerical errors,!^ mistakes in punctuation,!® an er¬ 
roneous statement in the caption as to the court in 
which the indictment is presented,!® failure to state 
the names of the grand jurors in the indictment, 
failure of an information, made on information and 
belief, to state the sources of the information and 
the grounds of the belief,2! omission of an averment 
at the conclusion of an information that the infor¬ 
mation is on oath,22 infirmities apparent on the face 


la Ala.—Allen v. State, 2 So.2d 320. 
30 Ala.App. 147, reversed on other 
grrounds Ex parte Allen, '2 So.2d 
321, 241 ‘Ala. 137—Carruth v. -State, 
121 So. 498, 23 Ala.App. 113—Carr 
v. State, 116 So. 903, 2*2 Ala.App. 
415, certiorari denied 116 So. 905, 
217 Ala. 616—^Hudgins v. State, 116 
So. 306, 22 Ala.App. 403. 

Ga.—^Driver v. State, 4 S.R2d 922, 
60 Ga.App. 719. 

Ill.—People V. Powell, 187 N.E. 419, 
353 Ill. 682—^People v. Sprague, 6 
N.B.'2d 296, 288 IlLApp. 360. 

Mass.—Commonwealth v. Ventura, 1 
N.E.2d 30, 294 Mass. 113. 

Neb.—^Dobrusky v. State, '299 N.W. 
539, 140 Neb. 360, certiorari denied 
62 S.Ct. 915, 316 U.S. 821, 86 X..Bd. 
1218—^Lindley v. State, 221 N.W. 
706, 117 Neb. 697. 

Okl.—Sturgis v. -State, *240 P. 760, 32 
Okl.Cr. 252. 

Pa.—Commonwealth ex rel. Jenkins 
V. Ashe, 19 A.2d 472, 341 Pa. 3-34, 
certiorari denied Jenkins v. Ashe, 
62 S.Ct. 86, -314 U.S. 612, 86 L..Ed. 
492—Commonwealth ex rel. Lieber- 
man v. Smith, 30 A.2d 625, 162 Pa. 
Super. 1. 

Effect generally of failure to demur 
see supra § 227. 

Informality or uncertainty in stating 
offense see infra § 307. 

Waiver of defects and objections by 
plea of guilty see Criminal Law § 
424. 

'Vlola-tioii of speed laws 
A plea of not guilty waives all 
precedent irregularities in an indict¬ 
ment or information charging a vio¬ 
lation of the speed laws.—^People v. 
Beak, 126 N.E. 201, 291 111. 449— 
4*2 C.J. p 1347 note 64. 


11. U.S.—Moore v. U. S., C.C.A.Okl, 
56 F.2d 794, 795, citing Corpns Jtu 
xis. 

Ala.—^Allen v. State, 2 So.2d 320, 30 
Ala.App. 147, reversed on other 
grounds Ex parte Allen, 3 So. 2d 
■321, 241 Ala. 137. 

Ark.—Whit ted v. State, 63 S.W.2d 
283, 188 Ark. 11. 

Ga.—^Youmans v. State, 180 S.E. 495, 
51 GclA-Pp. 373. 

Ill.—^People ex rel. Courtney v. Sul¬ 
livan, 1 N.E.2d 206, 363 Ill. 34— 
People V. Glassberg, ISS N.E. 103, 
326 Ill. 379. 

Pa.—Commonwealth ex rel. Wolcott 
V. Smith, 29 A*2d 367, 151 Pa,Su- 
per. 78—Commonwealth v, Lingle, 
182 A. 802, 120 Pa.Super. 434. 
Tenn.—^Blackman v. State, 83 S.W. 

2d 899, 169 Tenn. 197. 

31 C.J. p 871 note 31. 

12 . Neb.—^Thompson v. O'Grady, 290 
N.W. 716, 137 Neb. 641„ certiorari 
denied 61 S.Ct 9, >311 U.S. -645, >85 
L..Ed. 411.' 

13. N.T.—^People v. Patrick, 26 N.T. 
S.2d 183, 175 Misc. 997. 

Benditioii and setting aside of judg¬ 
ment 

By failure to move to set aside the 
indictment before judgrment has been 
rendered against him, accused loses 
the right to attack the indictment 
while he is detained by virtue of the 
judgment; but he does not by such 
failure waive the right to move to 
dismiss the indictment if the judg¬ 
ment is set aside.—^People v. Nitz- 
berg, 47 N.B.2d 37, 289 N.Y. 523. 

14. Vt.—^tate V. Carpenter, 64 Vt. 
551. 

31 C.J. p 875 note 94. 
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Statutory provisions curing defects 
see infra §§ 326-336. 

Wai-ver limited to formal defects 
Objections to information or in¬ 
dictment which must be asserted in 
limine, either by demurrer or mo¬ 
tion to quash, or else be considered 
as waived, include only formal de¬ 
fects and not substantial ones.— 
State V. McDonald, 152 Bo. 308, 178 
La. 612. 

Void indictment 

Where an indictment is made a 
jurisdictional requirement by consti¬ 
tutional guaranty, accused cannot 
confer jurisdiction on the court to 
try the cause on a void indictment. 
—Gibbons v. Territory, 115 P. 129, 5 
Okl.Cr. 212. 

15. Iowa.—State v. Porter, 220 N.W. 
100, 206 Iowa 1247. 

Id. Pa.—Commonwealth v. Lingle, 
182 A 802, 120 Pa.Super. 434. 

Va.—Curtis v. Commonwealth, 13 S. 
E. 73, 87 Va. 689. 

17. CaL—^People v. Souleotes, 146 P. 
903, 26 CaLApp. 809. 

la Ga.—Christopher v. State, 84 S. 
E. 833, 16 Ga^App. 194. 

19. Ky.—^Banks v. Commonwealth, 
126 B.W.3d 1122, 277 Ky. 647. 

aa Ga.—Williams v. -State, 33 S.E. 

648, 107 Ga. 721. 

31 C.J. p 872 note 36 [a]. 

21 . N.Y.—People v. Sly, 39 N.Y.S. 
2d 474, 181 Misc. 4. 

22 . Mo.—State v. Lee, 259 S.W. 798, 
303 Mo. 246. 

Waiver of objections as to verifica¬ 
tion see mfra S 305 c. 
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of the accusation,23 and other matters.^^ In some 
jurisdictions an accused who pleads to the merits 
or fails to interpose a demurrer on proper mo¬ 
tion waives all defects in the indictment or infor¬ 
mation except that the court has not jurisdiction 
over the offense and that the facts stated do not 
constitute an offense.^s On the other hand, an ob¬ 
jection that the court does not have jurisdiction 
over the subject matter of the indictment or infor¬ 
mation is not waived by failure to demur or by 
plea;-® and the complete absence of a formal ac¬ 
cusation is a jurisdictional defect which may be 
raised at any time in any manner sufficient to bring 
it to the attention of the trial court.27 Jurisdic¬ 
tional defects in the indictment or information are 
not waived by the fact that accused has involun¬ 
tarily paid a fine to avoid going to jail.28 

Failure of an indictment founded on a statute to 
conclude against the form of the statute may be 
urged after a plea of nolo contendere.^® 

Particular defects cured by verdict are considered 
infra §§ 313-322; and the application to particular 
defects and objections of statutes expressly provid¬ 
ing for cure or waiver is discussed infra §§ 327-336. 

Absence of original indictment Defendants’ 
rights are not violated by a trial without the produc¬ 
tion of the indictment, which has been lost or mis¬ 


laid, or substitution of a copy, where no objection 
is made to going to trial, although the loss of the 
indictment is known.®® Where there has been a 
change of venue, and the original indictment is re¬ 
tained in the court of the county where the indict¬ 
ment was returned, accused waives any right to ob¬ 
ject that he was tried on a certified copy of the in¬ 
dictment if he goes to trial and participates in all 
stages thereof up to verdict and sentence, and does 
not raise the objection except by motion for a new 
trial.® 1 

Limitations. Although an indictment shows that 
the offense is barred by the statute of limitations, if 
accused does not move to quash the indictment on 
that ground pleas of not guilty, and not guilty un¬ 
der the statute of limitations, must be decided on the 
evidence produced at the trial.®® The failure of ac¬ 
cused to make timely objection to such an indict¬ 
ment does not of itself allow the state to secure a 
conviction, since not only must the pleadings be 
right, but the proof must suffice to warrant a con¬ 
viction.®® 

Variance or departure. A variance between the 
accusation and the proof may be waived®^ and is 
waived by failure to object to the evidence on the 
ground of variance at a proper time,®® as, for ex¬ 
ample, when such testimony is offered,®® before the 


23. Cal.—People v. Grinnell, 98 P. 

681. 9 Cal.App. 238. 

Waiver l>7 oinff to trial 

<1) Accused waives defects appar¬ 
ent on the face of the accusation by 
going to trial without a motion to 
quash.—Ingham v- ’State, 1T2 N.E. 
401, *35 Ohio App. 311. 

<2) A defect appearing on the face 
of an information is waived if not 
challenged by demurrer or objection 
to the introduction of evidence be¬ 
fore or at the time of entering on 
the trial, unless the information by 
reason of failure to'charge some es¬ 
sential matter necessary to consti¬ 
tute a public offense is so deficient 
that no intendment and inference 
will supply the omission, in which 
case the defect is not waived by fail¬ 
ure to demur.—^Elmore v. -State, 368 
P. 1115, *40 OkLCr. 337. 
niloxe to object before Jury sworn 
Under some statutes failure, be¬ 
fore the Jury are sworn, to attack 
an indictment for any defect of form 
^r substance apparent on its ,face 
will bar an attack thereafter for 
such defect—State v. Cohen, 157 A. 

N.J.Law 216, affirmed 163 
A. 665, 110 N.J.tAw 17—State v. 

184 A. 703, 11 N.J.Misc. 51. 
.2A MOnre to naan# prosecutor 
An obJeietleEn to the failure to name 
'jthe porosecutor oh indietment is 


waived if it Is not taken before ver¬ 
dict is returned.—^Hayden v. Com¬ 
monwealth, 10 B.Mon.,Ky., 125. 
Statute aiot in, foroe 
An objection that the indictment is 
based on a statute no longer in force 
was held waived where accused did 
not demur, move to quash, or others 
wise properly raise the objection.— 
Eaves v. State, 39 S.E. 318, 113 Ga. 
749—31 C.J. p 883 note 56 [a]. 

25. Cal.—^People v. Pustau, 103 P. 
2d 224, 39 Cal.App.2d 407—^People 

V. Elinsley, 5 P.2d 938, 118 CalA.pp. 
593—People v. Frankovlch, 221 P. 
671, 64 Cal,App, 184. 

OkL—Jackson v. State, 110 P.2d 929, 
71 Okl.Cr. 258. 

Or.—State v. Miller, 248 P. 72, 119 
Or. 409, affirmed Miller v. State of 
Oregon, 47 S,Ct -344, 273 U.S. 657, 
71 I*Ed. 825. 

81 CX p 823 note 19, p 883 note 55. 

20 . Cal.—People v. Ellis, 266 P. 518, 
204 CaL 39—^People v. Kinsley, 6 
P.2d 9^38, 118 Cal.App. 593. 

31 C.J. p 823 note 31. 

Waiver of objections to Jurisdiction 
by plea generally see Criminal 
Law § 162. 

27. Mo.—State v. McKinley. Ill S. 

W. 2d 116. 118, 341 Mo. 1186, 

233. N.Y.—People v. Bell. 148 N.T.S. 
T56, 81 N.Y.Cr, 870. 
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29. Mass.—Commonwealth v. North¬ 
ampton, 2 Mass. 116. 

30u N.J.—State v. Grumer, 115 A. 
659, 96 N.J.Law 424. 

31. Ga.—Redding v. State, 146 S.E. 
185, 167 Ga. 549. 

32. Pa.—Commonwealth v. Streets, 
172 A. 31, 113 Pa.Super. 65. 

33. N.J.—State v. Unsworth, 88 A. 
1097, 85 N.J.Law 237, affinning 86 
A. 64, 84 N.J.Law 22. 

34. N.Y.—People v. McCarthy, 165 
N.E. 810, 250 N.Y. 358. affirming 
231 N.Y.S. 845, 224 App.Div. 833. 

arame of victim 

One accused of homicide can by 
admission or stipulation waive any 
right to object to a variance between 
the indictment and proof as to the 
name of deceased.—^People v. Pilew- 
skl, 128 N.E. 801, 295 Ill. 58. 

35. Miss.—^Jackson v. State, 198 So. 
•625, 139 Miss. 672. 

36L Ill.—^People v. Munday, 117 N. 
E. 286, 280 Ill. 32, reversing 204 
IlLApp. 24. 

Bate of offeujie 

A variance between the indictment 
or information, and the proof, with 
reference to the date on which the 
alleged offense was committed is 
waived where the testimony is ad¬ 
mitted without obJecUox^—State v. 
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closing of the evidence,on the trial,^8 or in the 
trial court.39 Accused, who claims that a departure 
has been effected by the amendment of the affida¬ 
vit on which the prosecution is based, has been held 
required to raise the objection before going to 
trial.40 

Where commission of an offense in a particular 
manner is the gist of the offense and a material 
averment, accused, by failing to object to the form 
of the indictment or to move for a bill of particu¬ 
lars, does not waive the right to insist on proof that 
the crime charged was committed in the manner al¬ 
leged in the accusation and it has also been held 
that accused does not waive the right to be tried 
on the transgression named in the information by 
failing to ask instructions which would present to 
the jury the issues set forth therein rather than oth¬ 
ers foreign thereto.^2 g. prosecution for forgery 
a variance between a count charging forgery of a 
check and proof showing forgery in the indorse¬ 
ment of the payee’s name has been held not waiv¬ 
ed by failure to make a motion to quash, or by 


failure to object to the manner of submitting the 
count to the jury.^3 

§ 303. - Constitution of Grand Jury 

Objections relating to the constitution of th<i grand 
Jury and the qualifications of the individual Jurors are 
generally considered waived by failure to raise the ob¬ 
jection at a preliminary stage in the proceedings, as for 
example before pleading and going to trial; but this 
doctrine does not apply where, because of a fundamental 
defect, the grand Jury Is without Jurisdiction to act. 

Accused may waive his right to object to an in¬ 
dictment on the ground of irregularities in the for¬ 
mation and constitution of the grand jury, and the 
qualifications of the individual grand jurors.^^ He 
waives his rights in this respect where he fails to 
raise such objection in a proper manner and at a 
proper time under the circumstances of the case and 
the practice of the particular jurisdiction,^^ ^s, for 
example, by failing to raise the objection until after 
pleading to the indictment^® and going to trial 
by failing to object before or at the time of the 
impaneling of the jury,^® provided he had an op- 
portimity to challenge at that time;^^ by failing to 


Boshto, 125 So. 67, 169 La. 251— 
State V. Bailey, 120 So. 57, 167 La. 
703. 

37. Ill.—People v. Garamony, 194 N. 
E. 320, 359 Ill. 210. 

38. Ill.—^People v. DePelice, 33 N.E. 
2d 475, 376 IlL 31*2. 

39. Mo.—State v. Burk, 131 S.W. 
SS'S, 151 Mo.App. 188. 

Tariance as aided by verdict see in¬ 
fra 5 322. 

Identity of person injured 

In prosecution for failing to stop 
and render aid when involved in an 
automobile accident, accused waived 
variance between information and 
proof as to Identity of person In¬ 
jured In accident by failure to object 
at trial.—People v. Abila, 29 P.2d 
796, 137 Cal.App. 26. 

Address of bnilding burned 

In an arson prosecution, an objec¬ 
tion to a variance between the plead¬ 
ing and proof with respect to the ad¬ 
dress of the building burned is 
waived where no objection is taken 
to the admission of the evidence on 
that grround.—People v. De Rose, 195 
N.B. 1, 359 Ill. 512. 

40. Ala.—Sparks ■ V. State, 105 So. 
398, 21 Ala.App. 108. 

41. Mass.—Commonwealth v. Stone, 
14 N.E.2d 158, 300 Mass. 160. 

42. Iowa.—state V. Wyatt, 222 N.W. 
867, '207 Iowa 322. 

48. Tex.—Cochran v. State, 30 S. 
W.2d 316, 116 Tex.Cr. 201. 

44. Ill. — ^People V. Green, 161 N.B. 
83, 329 lU. 576. 


Irregularities in composition of 
grand jury as ground for: 

Motion to quash or set aside see 
supra S 207. 

Bemurrer see supra § 222. 

Cure, under statutes, of irregulari¬ 
ties relating to constitution of 
grand jury see infra § 329. 
Qualifications of grand jurors see 
Grand Junes $ 6. 

Selection and drawing of grand ju¬ 
ries see Grand Juries §§ 9-13. 

45. IlL—People v. Bain, 193 N.E. 
137, 358 IlL 177. 

La—State v. Wilson, 14 So.2d 873, 
204 La. 24. 

S.C.—State V. Hann, 12 S.B.2d 720, 
196 S.C. 211. 

Procedure to avoid 'waiver 

*'It is settled by many authori¬ 
ties in this state that an irregularity 
in the assembly of a grand jury is 
waived unless the defendant in apt 
time raises the question by challenge 
to the array, or by motion to quash 
the indictment on the ground that 
it was not found by a grand jury 
legally constituted.”—^People v. Lle- 
ber, 192 N.E. 331, 334, 357 HI. 423. 

46. U.S.—^Marvel v. Zerbst, O.C.A. 
Kan., 83 P.2d 974, certiorari grant¬ 
ed 57 S.CL 29, 299 U.S. 623. «1 L. 
Ed. 385, afilrmed 57 S.Ct. 311, *299 
U.S. 618^ 81 L,Bd. >382, rehearing 
denied 67 S.Ct. 429, 300 U.S. 686, 
81 LuEd. 888. 

Ark.—^Lanahan v. State, 2 S.W.2d 55, 
176 Ark. 104—Holt v. State, *284 S. 
W. 1, 171 Ark. 279. 

Cal.—^Peotple v. Meraviglia, 238 P. 
794, 78 Cal.App. 402. 
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HL—People V. Green, 161 N.E. 83. 
329 Ill. 576. 

Mass.—Commonwealth v. O'Brien, 26 
N.E.2d 235, 305 Mass. 393. 

31 C.J. p 872 note 43. 

Plea at first trial 
Accused who has waived the right 
to challenge at the first opportunity 
when called on to plead to the indict¬ 
ment of the first trial waives the 
right to raise it on a subsequent tri¬ 
al.—^Tyson v. State, Tex,Cr., 171 S. 
W.2d 496. 

47. La.—State v. Wilson, 14 So.2d 
873, 204 La, 24. 

Tex.—White v. State, 128 S.W.2d 51. 
139 Tex.Cr. 660, certiorari denied 
White V. State of Texas, 60 S.Ct 
170, *303 U.S. 608, 84 luEd. 508, va¬ 
cated 60 S.Ot 706, 309 U.S. 631, 84 
LEd. 989, reversed on other 
grounds 60 S.Ct. 706, 309 U.S. 631, 
84 L.Ed. 989, rehearing denied 60 
S.CL 1082, 310 U.S. 530, 84 L.Bd. 
1342, mandate conformed to White 

V. State, 141 S.W.2d 951, 139 Tex. 
Cr. 660—^Langrum v. State, 79 S. 

W. 2d 850, 128 Tex.Cr. 125. 

48. Ark.—^Haraway v. State, 159 S. 
W.2d 738, 203 Ark. 912, certiorari 
denied Haraway v. State of Arkan¬ 
sas, 63 S.Ct. 42, 617 U.S. 648, 87 
L.Ed. 5^21. 

49. Tex.—^Tyson v. State, Cr., 171 S. 
W.2d 496, 498. 

Defect in constitution grand jury 
as cured by verdict see infra 5 
^ 14 . 

”An accused having opportunity to 
challenge the array of grand jurors, 
or auy person thereon at the time of 
impauelment, and who fails to do so 
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object at the time the matter was remanded to the 
grand jur>% at least where accused, by his attorney, 
was in court at the time;®® by failing to object at 
the time of arraignment, or, in the absence of ar¬ 
raignment, on the call of the indictment for trial 
by not moving to quash the indictment at the time 
of trial although* having an opportxmity so to do 
by moving for a change of venue by not rais¬ 
ing the point imtil after a continuance has been pro¬ 
cured;®^ or by raising the point for the first time 
on a second trial after a jury disagreement on the 
first trial.®® 

Nature of irregularity. The doctrine that irreg¬ 
ularities in the constitution of a grand jury are 
waived by pleading to the indictment applies to all 
informalities in the drawing or summoning of the 
jurors and questions regarding their qualification,®® 
but does not extend to cases where, because of a 
fundamental defect, the grand jury is without ju¬ 
risdiction to act.®7 Particular irregularities in the 
formation or constitution of the grand jury which 
have been held unavailable as a ground for attack¬ 
ing the validity of the indictment, because of fail¬ 
ure to make proper and timely objection, include 
disqualification of the jury commissioners;®® dis¬ 
crimination because of race or color in the selec¬ 
tion of the individual grand jurors;®® failure to 
draw the grand jury from the wheel in the manner 


provided by statute;®® and drawing all the grand 
jurors from a particular division.®^ There is au¬ 
thority holding that the objection that an indict¬ 
ment was found by a grand jury consisting of fewer 
members than the minimum permitted by statute 
may be waived, where the finding was concurred in 
by the number required to do so, by pleading to the 
indictment;®® but other authorities hold that ob¬ 
jection on that ground may be raised at any time 
and in any manner, and cannot be waived by any 
act or failure to act on the part of accused.®® 

§ 304. - Finding, Filing, and Presentment 

By failure to make proper and timely objection ac¬ 
cused admits the genuineness of the indictment or In¬ 
formation, and waives objections relating to the filing 
and presentment thereof, Including objections based on 
the absence or Insufficiency of particular preliminary 
proceedings, the evidence or witnesses heard by the 
grand Jury, and the time of filing of the accusation. 

The genuineness of an indictment or information 
as a record, and its status as a legal accusation, are 
admitted by pleading thereto,®^ and it is held that, 
by pleading to the merits before making any ob¬ 
jection by proper motion or other appropriate pro¬ 
cedure, accused waives his right to object to an in¬ 
dictment or information on the ground of irregular¬ 
ities in the filing or presentation thereof,®® includ¬ 
ing defects in the preliminary proceedings,®® and 


has waived the right to so challenge 
by motion to quash the indictment” 
—Tyson v. State, supra. 

50. Iowa.—State v. Ruthven, 12 N. 
W. 233, 58 Iowa, 121. 

51. Ky.—Robinson v. Common¬ 

wealth, 149 S.W.2d 502, 285 Ky. 
838. 

52. Tex.—Tyson v. State, Cr., 171 S. 
W.2d 496. 

53L S.C.—State v. Richardson, 146 S. 
E. 676, 149 S.C. 1*21. 

54. Ky.—^Parsons v. Commonwealth, 
148 S.W.2d 301, 285 Ky. 472—Bran¬ 
non V. Commonwealth, 286 S.W. 
785, 215 Ky. 589. 

31 C.J. p 872 note 43 [b]. 

55. Ky.—^Robinson v. Common¬ 

wealth, 149 S.W.2d 502, 285 Ky. 
838. 

56. HL—^People v. Green, 161 N.B. 
83, 329 Ill 576. 

31 C.J. p 872 note 43 [a]. 

57. Ill.—People v. Green, 161 17.B. 
83, 329 IlL 576. 

58L S.C.—State v. Richardson, 146 S. 
B. 676, 149 S.a 121. 

59. Ark.—^Haraway v. State, 159 S. 
W.'ad 733, 203 Ark. 912, certiorari 
deeded Haraway v. State of Ar- 
kaaflas, 63 S.Ct 42, 317 U.S. 648, 

• 87^LJBd. 521. 


L»a.—State v. Wilson, 14 So.2d 873, 
204 La. 24. 

Tex.—White v. State, 128 S.W.2d 51, 
139 Tex.Cr. 660, certiorari denied 
White V. State of Texas, 60 S.Ct. 
170, 308 U.S. 608, 84 L.Bd. 508, va¬ 
cated 60 S.Ct. 706, 309 U.S. 631, 84 
L.Bd. 989, reversed on * other 
grounds 60 S.Ct 706, 309 U.S. 831, 
84 Li.Bd. 989, rehearing denied 60 
S.Ct. 1032, '310 U.S. 530, 34 L.Bd. 
1342, mandate conformed to White 

V. State, 141 S.W.2d 951, 139 Tex. 
Cr. 660—Langrum v. State, 79 S. 

W. 2d 850, 128 Tex.Cr. 125. 

6a Ky.—^Rohlnson v. Common¬ 
wealth, 149 S.W.*2d 502, '285 Ky. 
838. 

61. U.S.—^Marvel v. Zerbst, C.C.A. 
Kan., 83 P.2d 974, certiorari grant¬ 
ed 57 S.Ct 29, 299 U.S. 523, 81 L. 
Bd. 385, affirmed 57 S.Ct. 311, 299 
U.S. 518, 81 L.Bd. 382, rehearing 
denied 57 S.Ct 429, 300 U.S. 686, 81 
Xi.Bd. 888. 

69. Iowa.—State v. Belvel, 56 N.W. 
545, 89 Iowa 405,, 27 L.R.A. 846. 

63. Ohio.—^Doyle v. State, 17 Ohio 

222 . 

31 C.J. p 872 note 46. 

64. U.S.—Meehan v. U. S., COA. 
Minn., 24 F.2d 690. 
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Ala.—^Sims v. State, 126 So. 498, 23 
Ala.App. 387, certiorari dismissed 
127 So. 915, 221 Ala. 699. 

IlL—^People V. Green, 161 N.E. 83,. 
329 Ill. 576. 

Mass.—Commonwealth v. Ventura, 1 
N.B.2d *30, 294 Mass. 113—Com¬ 
monwealth V. Leventhal, 128 N.E. 
864, 236 Mass. 516. 

31 C.J. p 872 note 48. 

Statutory provisions curing defects 
as to finding, filing, or presentment 
see infra § 330. 

65. Ala.—Sims v. State, 126 So.. 
498, 23 Ala.App. 887, certiorari dis¬ 
missed 127 So. 915, 221 Ala. 699. 

Fla.—Sawyer v. State, 113 So. 736,. 
94 Fla. 60, followed in Dwyer v. 
State, 116 So. 726, 95 Fla. 846. 

81 C.J. p 872 note 49. 

Xiegality of presentmeiit held waived 
Accused recognized an Indictment 
as having been lawfully presented 
by the grand Jury where he applied 
for a change of venue, pleaded not 
guilty, and went to trial.—State v. 
Cottengim, Mo., 12 S.W.2d 53. 

66. Idaho.—parte Bottjer, 260 P. 
1095, 45 Idaho 168. 

Mo.—State v. Meinhardt, 82 S.W.2d 
890. 

N.D.—State v. Boehm, 279 N.W. 824,. 

68 N.D. 840. 

31 C.J. p 871 note 82. 
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that such waiver is effective as to all subsequent 
trials.®'^ 

Accused may, by failure to raise the objection 
timely and by appropriate procedure, waive his right 
to attack the validity of an indictment because of 
the time or term at which the indictment was found 
or filed,®® the presence of unauthorized persons 
while the grand jury was investigating the crime,®® 
the witnesses who appeared before the grand jury,7® 
the sufficiency of the testimony before the grand 
jury,*^^ the failure of the grand jury to receive le¬ 
gal evidence, *^2 or the omission of accused’s name 
from the memorandum of the minutes of the grand 
jury.*^® 

By pleading to an information on the merits and 
going to trial thereon, or by otherwise failing to 
object thereto in the required time and manner, ac¬ 
cused has been held to waive objections relating to 
the competency of the person who made the pre¬ 
liminary complaint on which the infonC^ation was 
based,74 absence or insufficiency of a prelimi¬ 
nary examination,^® failure to file the informa¬ 
tion,*^® unauthorized filing of the information be¬ 
cause a grand jury was in session at the time,77 
erroneous substitution of an information for an in¬ 
dictment,*^® filing of the information before accused 


had been legally committed by the magistrate,^® and 
the procedure followed in filing new informations.®® 
However, where accused, in answer to a rule to 
show cause why an information should not be filed, 
objects that the presentment on which it is founded 
does not state an offense, he does not waive such 
objection by plea.®i 

Failure to file an ''accusation” in the office of the 
clerk of the trial court is waived where, before the 
trial, accused waives formal arraignment, a copy of 
the "accusation,’" and a list of witnesses, and en¬ 
ters a formal plea of not guilty.®^ 

§ 305. -Indorsements, Signatures, and 

Verifications 

a. Indorsements 

b. Signatures 

c. Verification 

a. Indorsements 

Accused may waive the omission from an Indictment 
or information of particular indorsements, such as the 
names of witnesses, “a true bill,” or the approval of the 
Judge. 

The right to attack an indictment or information 
because of the absence of the proper indorsements 
thereon may be waived by accused.®® 


67. Pa.—Commonwealth v. Llngle, 
182 A. 802, 120 Pa.Super. 434. 

68. Pa.—Commonwealth v. Magid 
and Dlckstein, 9 Pa.Dist & Co. 
$1, affirmed 91 Pa.Super. 513. 

31 C.J. p 872 note 49 [a] (1), (2), 

( 10 ). 

By entering’ hail for a particular 
term, accused waives any right to 
object to being indicted at that term. 
—Commonwealth v. Magid & Dick- 
stein, supra. 

69. Mass.—Commonwealth v. Leven- 
thal, 128 N.E. 864, 236 Mass.'516. 

70. Ga.—^Nixon v. State, 48 S.R 966, 
121 Ga. 144. 

31 C.J. p 872 note 50. 

Illegality of evidence as ground for 
Quashing see supra § 209. 

CallixLg aoonsed as witxiess 
Accused by not moving to quash 
the indictment waives the question 
as to whether his constitutional 
rights were invaded by his being 
called as a witness in the prelimi¬ 
nary investigation.—State v. Smith, 
228 N.W. 240, 56 S.D. 238. 

71. U.S.—Kraus v. U. S., C.C.AMo., 
87 P.2d 666. 

Insufficiency of evidence as ground 
for quashing see supra § 209. 
Oompetenoy of testimony 

(1) After accused has pleaded not 
guilty and a Jury has been impan¬ 
eled to try the issues, it is too late 
to object to the indictment on the 


ground that the grand Jury did not 
have sufficient competent testimony 
before it to Justify it in returning 
the indictment—Kraus v. U. S., C. 
C.A.MO., 87 P.2d 656. 

(2) Accused could not attack the 
indictment on the ground that the 
grand Jury heard only one witness, 
who had no personal knowledge of 
facts constituting the crime, where 
he entered a general plea of not 
guilty.—Commonwealth v. Ventura, 
1 N.E.2d 30, 294 Mass. 113. 

(3) Accused cannot object to the 
indictment on the ground that the 
grand Jury was not fully instructed 
that it should return an indictment 
only when supported by evidence ad¬ 
missible in the trial of cases, where 
he made no such claim in motions to 
quash or dismiss, for if the question 
had been properly raised and the in¬ 
dictment declared invalid on that ac¬ 
count the state’s attorney might 
have Immediately filed an informa¬ 
tion in place of the indictment.— 
State V. Kemp, 9 A2d 63, 126 Conn. 
60. 

72. Ark.—^Latourette v. State, 120 

S.W. 411, 91 Ark. 65. 

I^fnoranoe of accused 

Such failure to receive legal evi¬ 
dence is a mere irregularity, waived 
by the plea of not guilty, although 
accused did not know, and had, no 
means of finding out until after the 
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trial, the character of the testimony 
heard by the grand jury.—Latourette 
V. State, supra, 

7i Ky.—^Miller v. Commonwealth, 
43 S.W.2d 687, 241 Ky. 221. 

74. Mo.—State v. Thompson, 92 S. 

W.2d 892, 338 Mo. 897. 

75- Okl.—^Herren v. State, 115 P.2d 
258, 72 Okl.Cr. 254. 

S.D.—State v. King, 252 N.W. 86, 62 
S.D. 184. 

Wis.—Mark v. State, 280 N.W. 299, 
228 Wis. 377, appeal dismissed 
Mark v. State of Wisconsin, 60 
S.Ct. 264, 308 U.S. 520, 84 L.Ed. 
442. 

31 C.J. p 871 note 32 [a]. 

76. Colo.—White v. People, 245 P. 
849, 79 Colo. 26,1. 

77. Wash.—State v. Strange, 97 P. 
233, 60 Wash. 321. 

78. Mo.—State v. Batson, 96 S.W. 
2d 384, 339 Mo. 298. 

79. Mont.—State v. Sorenson, 210 
P. 752, 65 Mont 65. 

310.J. p 871 note 82 [b]. 

80. Ariz,—^Pray v. States 106 P.2d 
600, 56 Ariz. 171. 

81. Va.—^Bishop v. Commonwealth, 
13 Gratt 785, 54 Va. 785. 

88. Ga.—Tollmans v. State, 180 S. 
E. 495, 51 Ga.App. 378. 

83. Ill.—^People v. Frankowsky, 21 
N.E.2d 582, 871 UL 493. 
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Names of witnesses. An objection to an indict¬ 
ment on the ground that the names of witnesses 
have not been indorsed thereon must be made be¬ 
fore pleading or going to trial or it will be too 
late,®^ and under some statutes this objection is 
waived where not urged by motion to quash or set 
aside the indictment.^^ Failure to indorse the names 
of witnesses on an information has been held waived 
by announcing ready for trial.86 

*^True bilT* or ^'true information.^^ The fact that 
an indictment is not indorsed a “true bill” is waived 
by pleading to the merits,*^ or by failing to demur 
or to move to set aside the indictment on this 
ground.®® An objection that the information is not 
indorsed “a true information” is waived by ac¬ 
cused's failure to demur to the information or to 
move to set it aside.®9 

Approval of judge. Objection to the informa¬ 
tion on the ground that it is not indorsed with the 
approval of the judge is waived b 3 ' accused's failure 
to demur to the information, or to move to set it 
aside.®® 

b. Signatures 

Accused may wafve any right to object to the absence 
of particular signatures on an indictment or Information 
by failing to interpose a demurrer, motion to quash, or 
other appropriate attack before pleading and going to 
trial. 

The right to attack the validity of an indictment 
or information because of the absence of the pros¬ 
ecuting attorney’s signature thereon may be waived 
by pleading to,®^ and going to trial on,®® the mer¬ 


its, or by failing to raise the objection in the ap¬ 
propriate manner, as, for example, by demurrer or 
by motion to quash or set aside.®® Thus, accused 
may by delay, or by failure to file a proper mo¬ 
tion or demurrer, waive his right to attack an in¬ 
formation on the ground that it was signed by an 
assistant prosecuting attorney only, and does not 
bear the signature or name of the prosecuting at¬ 
torney himself ;®4 and such waiver has been held 
to occur where accused did not raise the objection 
until the evidence was completed, the arguments 
made, and the jury instructed and ready to consid¬ 
er their verdict.®® An irregularity in the mode of 
affixing the signature of the prosecuting attorney, 
as, for example, where the signature is typewrit¬ 
ten, is waived unless timely objection is made.®® 
Objections to an indictment based on the absence 
of the foreman's signature are waived by pleading 
to the merits.®^ 

c. Veiiflcatioii 

Objection to the absence or Insufficiency of the veri¬ 
fication of an accusation may be waived by failure to 
make the objection promptly and by appropriate pro¬ 
cedure; and such waiver is generally held to occur by 
pleading and going to trial without demurring to, or 
moving to quash or sat aside, the accusation. 

Where no question of prejudice to any fundamen¬ 
tal right of accused is involved, objection to the 
absence or insufiSciency of the verification of an 
information must be made promptly and specifically 
in order to avoid the useless expense, loss of time, 
and inconvenience of witnesses inherent in abortive 
trials,®® and the failure so to raise the objection 


Ky.—Smith v. Commonwealth, 288 S. | 
W. 1059, 217 Ky. 8. 

31 C.J. p 872 note 49 [aj (4). 
Statutory provisions curing: defects 
In indorsement see infra $ 831. 
merle's iBdorsemeiLt 
Where accused. Instead of filing: a 
motion to set aside the indictment, 
waives arraignment, pleads not 
gruilty, and puts himself on the coun¬ 
try, the failure of the clerk to in¬ 
dorse the indictment will be deemed 
to have been waived.—Smith v. Com¬ 
monwealth, 288 S.W. 1059, 217 Ky. 8. 

84. Ky.—Sutton v. Commonwealth, 
SO S.W. 661, 97 Ky. 308. 17 Ky.L. 
184. 

Waiver of objection to testimony of 
witnesses whose names are not in¬ 
dorsed see Criminal JLiaw § 948 f. 

85. Ky.—^Hunt v. Commonwealth, 79 
S.W.2d 367, 268 Ky. 18—Rldlng:s 
V. Commonwealth, 53 S.W.Sd 190, 

* 245 Ky. 22. 

p 873 note 61. 

V. Johnson, 145 S.W. 
11 ^" 1^81 l£o.Apsk 41—State v. 


Brown, 145 S.W. 1180, 163 Mo. 
App. 30. 

87. Fla.—^ICirkland v. State, 97 So. 
502, 86 Fla. 64. 

31 C.J. p 873 note 57, 

88 . Ky.—^Davis v. Commonwealth, 
129 S.W.2d 1030, 279 Ky. 127. 

89. Iowa.—State v. Fortunski, 204 
N.W. 401, 200 Iowa 406. 

9a Iowa.—State v. Fortunski, su¬ 
pra. 

91. Neb.—State ex rel. Gkissett v. 
O'Grady, 291 N.W'. 497, 137 Neb. 
824. 

Tenn.—^Brooks v. State, 2 S.W.2d 706, 
156 Tenn. 451. 

31 C.J. p 873 note 71. 

Statutory provisions curing: defects 
in signatures see infra S 331. 

92. Okl.—Simpson v. State, 185 P. 

116, 16 Okl.Cr. 533—Brown v. 

State, 132 F. 869, 9 OkLCr. 382. 

93. U.S.—Brooks v. U. S., aC.A.CaL, 
8 F.2d 598. 

Neb.—State ex rel. Gossett v. O’Gra¬ 
dy, 291 N.W. 497, 137 Neb. 824. 

81 aJ. p 873 notes 59, 71. 
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94. Fla.—Sawyer v. State, 113 So. 
786, 94 Fla. 60, followed In Dwyer 
V. State, 116 So. 726, 95 Fla. 846. 

Neb.—State ex rel. Gossett v. O’Gra¬ 
dy, 291 N.W. 497, 137 Neb. 824— 
Thompson v. O’Grady, 290 N.W. 
716, 187 Neb. 641, certiorari de¬ 
nied 61 S.Ct. 9, 311 U.S. 645, 85 
UEd. 411. 

Okl.—Sowers v. State, 254 P. 766, 86 
OkLCr. 372—Oelke v. State. 188 
P. 1140, 10 CaLCr. 49. 

95. OkL—^Davls v. State, 19 P.2d 
384. 64 OkLCr. 286. 

Sa OkL—Diamond v. State, 46 P- 
2d 968, 67 Okl.Cr. 214, followed in 
46 P.2d 968, 67 Okl.Cr. 219. 

97. Ark.—McFall v. State, 84 S.W. 
479. 78 Ark. 327. 

31 aj. p 873 note 68. 

98. Wash.—State v. Hurd. 105 P.2d 
59, 5 Wash.2d 808. 

Statutory provisions curing: defects 
in verification see inft^ $ 831. 

Waiver of reverifleation after amend¬ 
ment see Infra ( 819. 
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will result in a waiver of the defect whether the 
objection is withheld purposely or because of fail¬ 
ure to discover the defect.^^ Such waiver has been 
held to occur where accused pleads to the merits,^ 
submits himself to the jurisdiction of the court by 
voluntarily appearing and answering the informa¬ 
tion,^ or fails to raise the objection before going 
to trial^ or before the jury is sworn and it is 
held that such waiver likewise occurs where the 
objection is not raised by the procedure appropri- 
ate to be followed in the particular jurisdiction, as, 
for example, by demurrer, motion to quash or set 
aside, or motion in arrest of judgment.® In some 
cases the waiver has been held to result from giving 
a recognizance for appearance,® although objection 
was made to the sufficiency of the verification be¬ 
fore giving the recognizance.^ An objection that 
the information is verified on information and be¬ 
lief comes too late where first made after plea, trial, 
and sentence.® 

Where the accusation is by complaint, see supra § 
14, an objection that the complaint was not sworn 
to by the prosecuting witness is waived by failure 
to object at the trial.® 

Preliminary complaint Defects in the verifica¬ 
tion of a preliminary complaint are waived where 
accused waives a preliminary hearing and gives 
bond for his appearance.^® An illegal verification 
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of the preliminary complaint is not available after 
a regular preliminary examination and commitment 
of accused.^l 

§ 3Q6. -Description of Accused 

Misnomer in an indictment or information Is waived 
by a plea to the merits. 

By pleading to the charge, accused waives any 
misnomer in the indictment or information and ad¬ 
mits that the name by which he is charged is his 
true name.i® Under a statute authorizing the cor¬ 
rection of the name on the suggestion of accused, 
where he declines to move for or request such a 
change, accused cannot thereafter claim error in 
that he was indicted and prosecuted under the wrong 
name.i® 

§ 307. -Statement of Substance of Of¬ 

fense 

Although the authorities are not unanimous, it is 
generally held that an objection to an indictment or 
Information on the ground that it does not set forth an 
offense Is not waived by failure to object at a preliminary 
stage of the proceedings. However, mere Informality or 
uncertainty In setting forth the offense Is usually waived 
by pleading and going to trial without objection or by 
failing to raise the question by demurrer, motion to 
quash, or other appropriate mode. 

The general rule is well settled that an objection 
that the indictment, information, or other accusa- 


99. Wa^h,—State v. Hurd, 106 P.2d 
59, 5 Wash.2d 308. 

1. Wash.—State v. Hurd, supra. 

31 C.J. p 873 notes 65, 67. 

2. Okl.—^Ex parte Talley, 112 P. 86, 
4 Okl.Cr. 398, 31 L.R.A..N.S.. 806. 

31 C.J. p 873 note 66. 

3. U.S.—Schmidt V. U. S„ C.aA.Ill., 
2 F.2d 367—Jordan v. U. S., C.C.A. 
Idaho. 299 P. 298—U. S. v. McDon¬ 
ald. D.C.Minn., 293 P. 438. 

Fleu—State ex rel. Oibbs v. Circuit 
Court of Eleventh Judicial Circuit 
in and for Dade County, 191 So. 
699, 140 Fla. 378. 

Ill.—People V. Billow, 86 N.E.2d 339, 
877 Ill. 236, afflrmingr 30 N.E.2d 795, 
307 IlLApp. 649—^People v. Duyve- 
Jonck, 169 N.B. 737, 337 IlL 636 
—^People V. Morsrenstem, 278 Ilh 
App. 100—^People v. ,Lull, 246 HL 
App. 53, 

Mo.—State v. Jordan, 102 S.W.2d 675. 
Wash.—State v. Hurd, 106 P.2d 69, 
6 Wash.2d 308. 

31 C.J. p 873 note 62. ^ 

£os 8 of jntisdiotloiL 
, Accused, who was present in court 
when information waa signed by 
complainant, and w;ho consented to 
go to trial without making objec¬ 
tion that the. information was not 


verified or not verified In the prop¬ 
er manner, waived right to question 
the information on a motion to va¬ 
cate made after the court had lost 
Jurisdiction of the cause.—People 
V. Billow, 36 N.B.2d 339, 377 Ill. 236, 
affirming 30 N.E.2d 796, 307 IU.App. 
549. 

4. Mich.—^People v. Nappo, 231 N.W. 
130, 261 Mich. 89, followed in Peo¬ 
ple V. Bagozzi, 231 N.W. 131, 251 
Mich. 91. 

Mo.—State v. Baumann, 1 S.W.2d 
163. 

Defective verification as cured by 
verdict see infra § 316. 

5. Ill.—^People V. Olive, 248 IlLApp. 
220 . 

Iowa.—State v. Fortunski, 204 N.W. 
401, 200 Iowa 406. 

Mo.—State v. Jordan, 102 S.W.2d 676 
—State V. DoneU, 18 S.W.2d 63— 
State V. Baumann, 1 S.W.2d 163. 
31 C.J. p 873 notes 67, 62 [a]. 

6b Kan.—State v. Barr, 38 P. 289, 
64 Kan. 230. 

31 C.J. p 873 note 63. 

7. Kan.—State v. Edwards, 144 P. 
1009, 93 Kan. 598. 

8. N.M.—State v. Martinez, 278 P. 
I 210, 34 N.M. 112. 
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^ Philippine.—^tJ. S. v. Bailoses, 2 
Philippine 49. 

10. Kan.—State v. Alton, 275 P. 166, 
127 Kan. 832. 

11. Cal.—People v. Mullally, 116 P. 
88, 16 Cal.App. 44. 

18. Ala.—Ward v. State, 6 So.2d 
394, 242 Ala 307. 

Pa.—Commonwealth v. Zlnkeris, 79 
Pa Super. 86. 

Tex.—Runnels v. State, 276 S.W. 

289, 101 Tex Or. 434. 

31 aj. p 874 note 77. 

Defective description of accused as 
cured by: 

Verdict see infra $ 318. 

Statutes see infra S 334. 

Use of initials 

Although accusation was defective 
because accused was designated by 
his Initials only and not by his 
Christian name, plea of not guilty 
conferred jurisdiction of person on 
court—^Berry v. State, 186 So. 781, 
28 Ala App. 446. 

railnre to mentloxL name of ao- 
oiued in accusatory part of indict¬ 
ment may be waived.—Sowders v. 
Commonwealth, 78 S.W. 2d 28, 30, 
257 Ky. 347, citing Corpus Juris. 

18. Tex.—^Moreno v. State, 160 S.W. 
$61, 71 Tex.Cr. 460. 
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tion fails to set forth facts sufficient to constitute 
an offense and omits essential elements thereof, 
or states no offense within the jurisdiction of the 
court,may be raised at any stage of the proceed¬ 
ings, or at least is not waived by failure to object 
at a preliminary stage of the proceedings or to in¬ 
terpose a demurrer, motion to quash, motion to 
arrest judgement, or demand for a bill of particu¬ 
lars. However, according to some authority, pub¬ 
lic policy does not prevent accused from “waiving 
the point that an information lacks an averment of 
an essential element of the offense,^® and under 
some statutory provisions it has been held that by 
failure to demand a bill of particulars accused 
waives his right to object that an indictment does 
not state facts sufficient to constitute an offense.^^ 
There is some authority holding that the objection 
of failure to state an offense is not waived by fail¬ 


ure to demur, even though the statutes require ob¬ 
jections appearing on the face of the pleading to 
be taken by demurrer but there is other author¬ 
ity holding, under statutes requiring that any defects 
appearing on the face of an indictment or informa¬ 
tion must be objected to in a prescribed time or 
manner, that failure so to object results in a waiver 
even though a public offense is not stated.^® Where 
accused knew that the indictment was lost, but 
waived arraignment and allowed the trial to con¬ 
tinue without any objection, he was held thereby 
to have waived his right to object that the indict¬ 
ment failed ‘to state a public offense.20 

Mere informality or uncertainty in the allega¬ 
tions setting forth the offense, or failure to specify 
details of the acts constituting the offense, is waived 
by not objecting thereto at a proper time,2i as, for 


14. U.S.—U. S. V..Leach. D.C.Mich.. 
291 F. 7SS. 

Cal.—People v. Eliis, 266 P. 618, 204 
Cal. 39—People v. Odom. 66 P.2d 
206, 19 Cal.App.2d 641—People v. 
Kinsley, 5 P.2d 938, 118 CaLApp. 
693—^Ez parte Maldonado. 276 P. 
495, 97 CaLApp. 288—People v. Mc¬ 
Kean. 243 P. 898. 76 CaLApp. 114. 
Del.—State v. Marvel. 131 A, 313, 
3 W.W.Harr. 102, affirmed Marvel 
V. State, 131 A. 317, 3 W.W.Harr. 
no, 42 A.L.R. 1058. 

Mass.—Commonwealth v. Andler, 142 
N.E. 921, 247 Mass. 580. 

Miss.—Crosby v. State. 2 So.2d 813, 
191 Miss. 173. ' 

N.Y.—People v, Tretneck, 22 N.T.S. 

2d 720, 175 Misc. 41. 

OkL—Elmore v. State. 268 P. 1116, 40 
Okl.Cr. 337. 

Or.—State v. Estabrook, 91 P.2d 838, 
162 Or. 476. 

Wash.—City of Seattle v. Jordan, 235 
P. 6, 134 Wash. .30. 

W.Va.—State v. Richmond. 22 S.E. 
2d 537. 

31 C.J. p 823 notes 28, 29, p 874 note 
91, p 875 notes 93, 94 [a]. 

Waiver of defects and objections by 
plea ot guilty see Criminal Law S 
424. 

Fallnre to charge particular offense 
Until a particular offense, as dis¬ 
tinguished from general definition of 
class of offenses, is charged in in¬ 
formation or complaint, accused is 
under no obligation to demand a bill 
of particulars at the risk of waiving 
some of his rights by failure to make 
such a demand.—State v. Spencer, 
121 P.2d 912, 101 Utah 287, denying 
rehearing 117 P.2d 456, 101 Utah 
276. 

▼alldtty of forged instrument 
Indictment in code form for for¬ 
gery, which set out an instrument 
void because executed on Sunday, 
without alleging extrinsic circum¬ 


stances showing that instrument was 
in fact valid, does not charge any 
offense, and accused is entitled to 
general affirmative charge notwith¬ 
standing his failure to demur.—^Ad- 
ers v. State. 104 So. 882, 21 Ala 
App. 41. 

In XUinols 

(1) The rule is as set forth in the 
text.—^People v. Shaver, 11 N.R2d 
400, 367 Ill. 339, affirming 7 H.E.2d 
160, 289 Ill.App. 612, transferred, 
see 4 N.B.2d 471, 364 Ill. 326—Peo¬ 
ple V. Buffo, 149 N.R 271. 318 Ill. 
380—People v. Sprague. 6 N.B.2d 
296. 288 IlLApp. 360. 

(2) However, in a case involving 
the right of accused to a discharge 
on habeas corpus on the ground of 
the failure of the information to 
charge a crime, it has been asserted 
broadly that “where the court is by 
statute given jurisdiction of the sub¬ 
ject-matter of the offense, insufficien¬ 
cy of an information or indictment, 
when not raised by motion to Quash 
or in arrest of judgment, is waived.” 
—People ex rel. Courtney v. Prystal- 
ski, 192 N.E. 908, 912. 358 Ill. 198. 

15. Okl.—Ponkilla v. State, 99 P.2d 
910, 69 OkLCr. 31. 

31 C,J. p 874 note 92. 

16. La.—State v. Egan. 105 So. 288, 
159 La. 199. 

Statutory provisions curing defects 
in statement of substance of of¬ 
fense see infra § 333. 

Xu Hew York 

<1) Accused waives his right to 
attack the insufficiency of an in¬ 
dictment on the ground that it does 
not charge a crime, by failing to 
raise the point before or at the time 
he is called for judgment.—^People 
V. Willett. 107 NT-B. 707, 213* N.T. 
368—People v. Meyer, 2d5 N.T.S. 
713, 123 Misc. 243. 

(2) Such waiver has been held to 
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occur where accused did not demur 
to, or make any motion founded on, 
the indictment.—^People v. Hammer¬ 
smith, 242 N.T.S. 625. 229 App.Div. 
385. 

(3) However, there is some au¬ 
thority asserting broadly that if an 
information does not set forth facts 
sufficient to constitute a crime, the 
defect is jurisdictional and cannot 
be waived.—People v. Patrick. 26 N. 
T.S.2d 183, 176 Misc. 997. 

17. Xn Ohio 

(1) The rule set forth in the text 
has been held to obtain by virtue 
of the criminal code of 1929 provid¬ 
ing for bills of particulars.—State 
V. Whitmore, 186 N.B. 647, 126 Ohio 
St. 38L 

(2) Prior to such time, it was held 
that accused was not entitled to a 
bill of particulars in a criminal case 
and that he did not. by pleading or 
by failure to demur, lose his right 
to object that the facts stated do 
not constitute an offense.—^Fabry v. 
State, 26 Ohio N.R.N.S., 546. 

la Miss.—^Herron v. State, 79 So. 

289, 118 Miss. 420. 

31 O.J. p 828 note SO. 

19- N.J.—State v. Cohen. 167 A. 437. 
108 N.J.Law 216, affirmed, 163 A. 
666, 110 N.J.Iiaw 17—State v. Lust- 
berg, 164 A- 703. 11 N.J.Misc. 61. 
31 C.J. p 874 notes 88, 89. 

20 . Ky.—Wolff V. Commonwealth^ 
276 S.W. 1067, 211 Ky. 62. 

21- N.M.—State v. Hurst, 283 P. 
904, 34 N.M. 447. 

N.T.—People v. Newman, 241 N.T.S. 
745. 137 Misc. 267. 

Wash.—State v. Westlie, 275 P. 706, 
151 Wash. 312. 

Bapresairtatioiui and r^aiioe thereon 
Under a statute providing that all 
objections to an indictment as to 
matters of substance and form, 
which might be raised by a plea in 
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example, before pleading to the merits^s or going to i seek relief in the appropriate manner,as by de¬ 
trial,or by failing to raise the objection or to murrer,^® motion to quash, 26 or demand for a bill 


abatement, shall be deemed waived, 
if not so pleaded before the Jury' 
are sworn, an objection that an in¬ 
dictment for false pretenses does not 
allege that the prosecuting witness 
relied on the representations, or set 
out the representations with the par¬ 
ticularity required by law, is waived 
by not making a timely objection.— 
State V. Cooper, 151 N.W. 835, 169 
Iowa 671—25 C.J. p 622 note 69. 

22. Ala.—Gilbreath v. State, 122 So. 
309, 23 Ala.App. 162. 

Fla.—Fme v. State, 14 So.2d 408. 
Iowa.—State v. Porter, 220 N.W. 100, 
206 Iowa 1247. 

OkL—Jenner v. State, 114 P.2d 958, 
72 Okl.Cr. 235. 

Pa.—Commonwealth v. Speiser, 79 
Pa.Super. 469. 

31 C.J. p 874 note 86. 

Date and place of offense 
Accused, by pleading not guilty, 
waived right to be informed more 
specifically of date and place of al¬ 
leged offense.—State v. Kettler, 131 
So. 193, 171 La. 416. 

Name of vendee in Illegal sale 
Defect In indictment for violation 
of narcotic law in failing to disclose 
to whom morphine was sold must be 
raised before trial.—^People v. Kins¬ 
ley, 6 P.2d 938, 118 Cal.App. 593. 

23. Minn.—State v. Lopes, 275 N.W. 
374, 201 Minn. 20. 

Ohio.—^Fry v. State, 182 N.B. 696, 
43 Ohio App. 164. 

Puerto Rico.—^People v. Jimenez, 37 
Puerto Rico 466. 

31 C.J. P 874 note 87. 

Wsspelllng of word or name 

(1) Accused waives the misspell¬ 
ing of a word in the indictment 
where he pleads to the indictment, 
goes to trial, and takes a writ of 
error to the judgment without rais¬ 
ing the point.—^Roberts v. State, 116 
So. 228, 95 Fla. 182. 

(2) Accused waived irregularity in 
indictment charging sale of liquor 
to have been made to “John Reeves” 
Instead of “John Reece,” by proceed¬ 
ing to trial without calling court's 
attention to the error.—^Rumfield v. 
Stete, 265 S.W. 163, 98 Tex.Cr. 158. 

Tacts oonstltptlng ffand 
Where indictment for obtaining in¬ 
terstate freight by fraud and decep¬ 
tion followed the statute and omitted 
no substantial element of the charge, 
an objection that it did not set forth' 
the facts constituting the fraud and 
deception, is waived by not being! 
made in some permissible way before 
the trial.—Case v. U. S., C.CA»Or., 
6 F.2d 530. 

Date of psdor offense 

In a prosecution for a third of¬ 


fense, where the indictment alleges 
and the proof shows a sufficiently 
early conviction as and for a second 
offense, the presumption that such 
conviction was rightful sufficiently 
cures any possible lack of particu¬ 
larity by not stating the date of the 
offense which was the basis of that 
conviction.—Gatterdam v. U. S., C.C. 
A.Ky., 5 F.2d 673—Dolan v. U. S., 
C.CAKy.. 4 F.2d 251. 

24- Cal,—People v. Murphy, 62 P. 
2d 592, 17 Cal.App.2d 575—People 
V. Pryor, 61 P.2d 773, 17 Cal.App. 
2d 147. 

N.M.—State v. Hurst. 283 P. 904, 34 
N.M. 447. 

Hffect of statutes expressly provid¬ 
ing for waiver of defects in state¬ 
ment of offense see infra § 333. 
Desoziptlon of stolen property 
An objection that an indictment 
for larceny is insufficient with re¬ 
spect to the description of the prop¬ 
erty alleged to have been stolen is 
waived if not raised in the appropri¬ 
ate manner.—State v. Green, 102 So. 
665, 167 La. 646. 

25. Ala.—Slaughter v. State, 128 So. 
129 (second case), 221 Ala. 170, 
denying certioraui 128 So. 129 (first 
case), 23 Ala.App. 390—McCleskey 
V. State, 179 So. 394, 28 Ala.App. 
97—Gilbreath v. State, 122 So. 309, 
23 Ala.App. 162. 

Ariz.—^Loveland v. State, 86 P.2d 942, 
53 Ariz. 131. 

CJal.—^People v. Miller, 42 P.2d 308, 
2 Cal.2d 627, 98 A.L.R. 913—^People 
V. Nesbitt, 36 P. 664, 102 CaL 327 
—^People V. Burness, 127 P.2d 623, 
53 C^l.App.2d 214—People v. Bat- 
tilana, 126 P.2d 923, 62 Cal.App.2d 
685—^People v. Mizer, 99 P.2d 333, 
37 CaLApp.2d 148—^People v. Mur¬ 
phy, 62 P.2d 692, 17 Cal.App.2d 675 
—People V. Pryor, 61 P.2d 773, 17 
CaJLApp.2d 147—^People v. McKim, 
268 P. 467, 84 CaLApp. 663—Peo¬ 
ple V, Price, 264 P, 640, 81 CJal. 
App.,668—^People v. Hewitt, 248 P. 
1021, 78 Cal.App. 426. 

I Ga.—Grimes v. State, 123 S.E. 918, 
32 Ga.App. 641. 

Ky.—^Tarberry v. Commonwealth, 272 
S.W. 24, 209 Ky. 16. 

La.—State v. Mullins, 116 So. 393, 
166 La 946. 

Minn,—State v. Lopes, 276 N.W. 374, 
201 Minn. 20. 

Miss.—Crosby v. State, 2 So.2d 813, 
191 Miss. 173. 

N.D.—State v. Anderson, 267 N.W. 
121, 66 N.D. 622. 

OkL—Jenner v. State, 114 P.2d 958, 
'72 Okl.Cr. 235—Seay v. State, 233 
P. 766, 29 OkLCr. 189. 

Wash.—State v, Westlie, 276 P. 706, 
■ 161 Wash. 312. 

31 C.J. p 823 notes 24, 26. 
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Pailure to follow statute 
An objection that the indictment 
does not substantially follow the 
language of the statute is waived by 
failure to demur.—Johnson v. Com¬ 
monwealth, 42 S.W.2d 341, 240 Ky. 
337. 

Failure to name person intended to 
he defrauded does not render indict¬ 
ment defective where accused has 
failed to demur to indictment as 
amplified by bill of particulars.— 
Marino v. State, 187 A 858, 171 Md. 
104. 

Description of property 

The failure of indictment to de¬ 
scribe specifically property which ac¬ 
cused was charged with Intending 
to injure by use of explosives, if 
a defect, was apparent on the face 
of the indictment and was waived by 
failure to demur to the indictment. 
—State V. Estabrook, 91 P.2d 838, 
162 Or. 476. 

Ownership of money 
Where an indictment alleged that 
accused as an employee was custom¬ 
arily intrusted with money of his 
employer and converted a certain 
sum while “so intrusted” with it, ac¬ 
cused by failure to demur waived 
any lack of clarity that may have 
resulted from using the quoted words 
in place of an allegation that the 
money taken belonged to the employ¬ 
er.—Driver V. State, 4 S.E.2d 922, 
60 Ga.App. 719. 

Means of securing consent to prosti¬ 
tution 

Failure to allege the particular 
means employed to secure the con¬ 
sent of a female to submit herself 
to prostitution is waived by a fail¬ 
ure to demur.—^People v. Mandell, 95 
P.2d 704, 35 CaLApp.2d 368. 

Use or character of instruments 
In a prosecution for murder grow¬ 
ing out of an abortion, an objection 
to the indictment on the ground that 
it does not show the use of instru¬ 
ments, or the character of any in¬ 
struments used, is waived by failure 
to demur.—State v. Sweeney, 214 N. 

I W. 736, 203 Iowa 1305. 

Waiver h^ not shown 
Failure to demur has been held not 
to constitute a waiver of the right to 
attack an indictment for uncertain¬ 
ties therein where, after the jury dis¬ 
agreed, and before a second trial, 
accused moved for a dismissal of the 
indictment and a discharge.—^People 
V. Dean, 290 P. 696, 107 CJaL 338. 

Fla.—^Pine v. State, 14 So.2d 
408. 

Ill.—^People V. Glassberg, 168 N.K 
103, 326 IlL 379—People v. Slat¬ 
tery, 143 N.B. 396, 312 Ill. 202— 
People V. Jacobson, 7 N.E.2d 165, 
289 llLApp. 613. 
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of particulars 27 i § 308. - Duplicity and Joinder of OfiEenses 


Where a demurrer would he unavailing because 
the indictment, although insufficient to charge the 
offense denounced by a particular statute, is nev¬ 
ertheless sufficient to allege a public offense, failure 
to demur does not waive the right to attack the 
insufficiency of the indictment to charge the offense 
denounced by the particular statute.28 

Express waiver. Accused cannot complain of the 
omission of a particular allegation from the infor¬ 
mation where his counsel has specifically waived the 
omission.29 


or Parties 

Defects as to Joinder of offenses or parties may be 
waived by failure to require an election or to interpose 
a demurrer or other objection before pleading and going 
to trial. 

It is generally considered that duplicity in an in¬ 
dictment or information may be waived^® and is 
waived by failure to raise the objection in apt 
time,21 as for example before pleading,22 unless the 
plea is withdrawn,23 or before trial,24 or before the 
jury is sworn ;22 and such waiver may likewise oc¬ 
cur because of failure to raise the objection in the 
mode required by the practice in the particular ju¬ 
risdiction,2 2 as for example by demurrer,27 or ex- 


Lia.—State v. Mullins, 116 So. 693. 
165 Jja, 946—State v. Green, 102 
So. 665, 157 La. 546. 

S’aines of associates 

Complaint of an information in 
vagrancy that it did not allege the 
names of the persons with whom ac¬ 
cused associated was waived by fail¬ 
ure to move to quash.—^Benson v. 
State, 247 S.W. 510, 98 Tex.Cr. 808. 

27. La.—State v. VInzant, 7 So.2d 
917, 200 La. 301—State v. Mullins, 
116 So. 393, 166 La. 946—State v. 
McClellan. 98 So. 748, 155 La. 37, 
81 A.L.H. 527. 

Ohio.—State v. Hutton, 9 N.E.2d 
295, 132 Ohio St. 461—State v. 
Whdtmore, 185 N.E. 547, 126 Ohio 
St. 381. 

Ownership of stolen, property 

Any right of accused to be in¬ 
formed whether property allegedly 
stolen by him belonged to named 
owners jointly or severally was 
waived when accused asked for bill 
of particulars without asking to be 
better informed ‘With respect to the 
ownership.—State v. Jones, 146 So. 
682. 176 La. 723. 

Offer and decUnation of bill 
Defendants could not complain 
that description of property alleged 
to have been stolen was too indefinite 
where, before any evidence was in¬ 
troduced, the district attorney offered 
to furnish a bill of particulars, which 
offer defendants declined.—State v. 
Green, 102 So. 665, 157 La. 546. 
XTaiure of charge 

Where accused questions the suf¬ 
ficiency of the indictment to disclose 
the nature and cause of the charge 
it makes, the court may consider 
the absence of a demand for a bill of 
particulars.—^Leverkuhn v. U. S., CC. 
AuTex., 297 F. 590, certiorari denied 
45 S.Ct 91, 266 U.S. 603, 69 L.Ed. 
463.. 

28;' Ky.—Coates v. Commonwealth, 
32 S.W.j2d 34, 235 Ky. 688—Jarvis 
*7. Coiiuuonwealth, 21 S.W.2d 828, 
231 Ky, 505. 


29. La.—State v. Bgan, 105 So. 288. 
159 La. 199. 

30. Colo.—Clark v. People, 97 P.2d 
440. 441, 105 Colo. 335, citing Cor- 
pus Juris. 

Tex.—Dellinger v. State, 28 S.W’.2d 
537, 116 Tex.Cr. 480—Melley v. 

State. 248 S.W. 367, 93 Tex.Cr. 522. 
31 C.J. p 875 note 1. 

Statutory provisions curing duplicity 
see infra § 335. 

In SOissonxi 

(1) It has been held that error 
of misjoinder may be waived.—State 
V. Summers, 6 S.W.2d 883, 320 Mo. 
189—State v. Sherman, 119 S.W. 479, 
137 Mo.App. 70. 

(2) However, there is also author¬ 
ity holding that the duty of the 
prosecution to elect on which of sev¬ 
eral counts to proceed to trial in¬ 
volves a question of jurisdiction and 
power and cannot be waived.—State 

V. Preslar, 290 S.W. 142, 316 Mo. 144. 

31. N.C.—State v. Beal, 154 S.H. 604, 
199 N.a 278. 

Cure of duplicity by verdict see infra 
S 321. 

Xn Texas 

(1) It is settled that the right to 
object on the ground of duplicity is 
waived by failure to raise the ob¬ 
jection in limine.—Villalva v. State, 
151 S.W.2d 222, 142 Tex.Cr. 120— 
Melley v. State, 248 S.W. 367, 93 
Tex.Cr. 522—Green v. State, 147 S. 

W, 693, 66 Tex.Cr. 446—Cabiness 
V. State, 146 S.W. 934, 66 TexCr. 
409. 

(2) At one time there was some 
authority for the view that duplicity 
is a defect of substance which may 
be taken advantage of at any time. 
—^Ferguson v. State^ 189 S.W. 271, 
80 TexCr. 383. 

32. Fla.—^La Barbara v. State, 8 So. 
2d 662, 150 Fla. 675, foUowed in 
Domingo v. State, 9 So.2d 195, 150 
Fla. 806. 

N.C.—State v. Beal, 154 S.S1 604, 
199 N,C. 278. 


Okl.—^Jackson v. State, 110 P.2d 929, 
71 Okl.Cr. 268. 

31 C.J. p 875 notes 3, 5. 

Plea of guilty as curing defects in 
indictment or information see 
Criminal Law $ 424. 
nUsjoiiLder of offenses in separata 
counts is waived by an appearance 
and plea of not guilty.—^Josephine v. 
State, 39 Miss. 613—31 C.J. p 875 
note 8. 

33. Wash.—State v. Pierson, 172 P. 
236. 101 Wash. 318. 

34. Minn.—State ex rel. Weich v. 
City of Red Wing, 220 N.W. 611, 
175 Minn. 222. 

Mo.—State v. Summers, 6 8,W,2d 
883, 320 Mo. 189. 

Philippine.—U. S. v. Balaba, 87 Phil¬ 
ippine 260. 

Va.—Boyd v. Commonwealth, 157 S 
B. 546, 156 Va. 934, 

31 C.J. p 875 note 2. 

Trial after receipt of bill of par. 
tlonlaxs 

-Accused waived the right to raise 
the question of duplicity where he 
made no demurrer or motion to 
quash but moved for a bill of par¬ 
ticulars, which was furnished, and 
the trial proceeded on the merits.— 
Commonwealth v. Hogan, 144 N.E. 
390, 249 Mass. 555. 

35. Utah.—State v. Woolman, 33 P. 
2d 640, 84 Utah 23, 93 A.L.R. 723. 

86 . Utah.—State v. Woolman, supra. 
Objection to admission of evldenc* 
Where accused has not filed a spe¬ 
cial demurrer to an information on 
the ground that it is duplicitous, he 
cannot, after he has pleaded guilty 
and t^ jury have been impaneled 
and sworn, raise the question by 
objecting to the admission of evi¬ 
dence.—State V. Anderton, 252 P. 
280, 69 Utah 53. 

37. CaL—^People v. Pearson, 107 P.2d 
463, 41 Caa.App.2d 614, certiorari 
denied Pearson v. People of State 
of California, 61 S.Ct. 1119, 813 
U.S. 587, 85 Li.Sdw^^ai542;z*vpbiearin£: 
denied 62» S.Ct. 362^ 314 U.& 715,. 
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ception to,^^ or motion to quash^^ the indictment 
or information, or by failure to require the prose¬ 
cution to elect."*® The right to object on the ground 
of duplicity is waived where accused, although he 
makes or files a motion to quash, abandons the mo¬ 
tion and does not obtain a ruling thereon by the 
court.^^ 

Joinder of parties- A demurrer to an indictment 
has been held to admit the propriety of charging 
defendants jointly.*^ In another jurisdiction, how¬ 
ever, it has been held that failure to file a demur¬ 
rer results in a waiver of any question as to the 
misjoinder of parties.^^ Where an information 
charges two defendants jointly and one of them 
pleads guilty, failure of the court to order a new 
information filed eliminating the name of the one 
pleading guilty is not error in the absence of any 
request by the other that such an order be made.** 

§ 309. -Variance between Complaint or 

Warrant and Indictment or Informa¬ 
tion 

Variance between the warrant or preliminary com¬ 
plaint and the Indictment or Information may be waived, 
and ordinarily Is waived by pleading and going to trial 
without objection. 

Variance between the allegations of the original 


complaint before the committing magistrate and the 
information can be raised only by proper motion 
or plea filed before the jury are sworn,*^ and is 
waived by going to trial without raising it.*® 

An objection on the ground of variance between 
the offenses charged in the warrant and that set 
forth in the information is waived by pleading to 
the information.**^ An objection to an information 
on the ground of variance between the warrant on 
the one hand and the complaint and information on 
the other is waived where accused has had a pre¬ 
liminary hearing and has given bond for his appear¬ 
ance.*® Where accused has gone to trial without 
objection, variance between the information on 
which the warrant issued and the indictment can¬ 
not thereafter be questioned.*® 

§ 310. -Amendments 

The right to object to the amendment of an accusa¬ 
tion, or to the absence or Insufficiency of the veriflcationr 
of an amended Information, may be waived by failure to 
raise the objection in time; and accused cannot attack 
the validity of an amendment to which he has con¬ 
sented. 

Accused ordinarily may waive his right to at¬ 
tack the amendment of an indictment, information, 
or other accusation by failing to object at a prop- 


86 L.Ed. 569—^People v. Snyder, 97 
P.2d 976, 36 C5al.App.2d 628—People 
V. Gonzales, 237 P. 812, 72 CaLApp. 
626. 

Fla.—Scott V. State, 99 So. 246, 87 
Fla. 12. 

Idaho.—state v. NeU, 74 P.2d S86, 58 
Idaho 359. 

Ky.—Johnson v. Commonwealth, 42 
S.W.2d 341, 240 Ky. 337—Roark v. 
Commonwealth, 268 S.W, 297, 206 
Ky. 618—single v. Commonwealth. 
264 S.W. 1088, 204 Ky. 518—Chap¬ 
pell V. Commonwealth, 255 S.W. 90, 
200 Ky. 429—^Kingr v. Common-j 
wealth, 247 S.W. 17, 197 Ky. 427— 
Gentry v. Commonwealth, 12 Ky. 
Op. 224, 5 Ky.L. 242. 

31 C.J. p 823 note 27, p 875 note 1 
[a], [b]—26 C.J. p 957 note 54. 
Failure to file special demurrer 
Utah.—State v. Woolman, 33 P.2d 
640, 84 Utah 23, 93 A.L.R. 723— 
State y. Anderton, 252 P. 280, 69 
Utah 63. 

38. Tex.—Boyd v. State, 39 S.W.2d 

65, 118 Tex.Cr. 632-r-Melley v. 

State, 248 S.W. 367, 93 Tex.Cr. 
522. 

39. Fla.—^La Barbara v. State, 8 So. 
2d 662, 150 Fla. 675, followed in 
Domin^ro v. State, 9 So.24 

150 Fla. 806—Scott v. States 99 So. 
245, 87 Fla. 12. 

Tex-—Boyd V. State, 89 S.W.2d 55, 


118 Tex.Cr. 632-Melley v. State, 
248 S.W. 367, 93 Tex.Cr. 622. 

Va.—^Boyd V. Commonwealth, 157 S. 

E. 546, 156 Va. 934. 

31 CJ. p 875 note 1 [aj. 

40. Colo.—Clark v. People, 97 P.2d 
440, 105 Colo. 335—Ferch v. Peo¬ 
ple, 74 P.2d 712, 101 Colo. 471. 
Ky.—^Eoark v. Commonwealth, 268 
S.W. 297, 206 Ky. 618—Ingrle v. 
Commonwealth, 264 S.W. 1088, 204 
Ky. 518, 

Tex.—Boyd v. State, 39 S.W.2d 55, 
118 Tex.Cr. 532—Melley v. State, 
248 S.W. 367, 93 Tex.Cr. 522. 

Va.—Boyd v. Commonwealth, 167 S. 

K 546, 156 Va. 934. 

31 C.J. p 875 notes 9,1 [aj. 

Biglxt to reqplve eleetion held waived 
The right to require the prosecu¬ 
tion to elect between offenses is 
waived by failing to demand it in the 
trial court—Spradlin v. Roanoke, 113 
S.B. 732. 134 Va, 600. 

AcqnleseeiLce in Section 
Where accused moved to require 
the prosecuting attorney to elect un¬ 
der which of two sections he would 
prosecute, it was held that ac¬ 
quiescence by accused, after the elec¬ 
tion, in the prosecution under one 
of the sections constituted a waiver 
on his part of the right to object 
to prosecution under that section for 
[ the reason that by requiring the 
election he conceded the right to try 
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him under either section.—Sullivan 
V. Commonwealth, 161 S.B. 297, 157 
Va. 867. 

41. U.S.—Matthews v. U. S., aC.A. 
III., 300 F. 656. 

Kan.—State v. Iiawn, 296 P. 696, 132 
Kan . 523* 

42. N.Y.—People v. Kelly, 3 N.Y.Cr. 
272. 

43. Ky.—Gentry v. Commonwealth,. 
12 Ky, Op. 224, 5 Ky.L. 242. 

44i. Cal.—^People v. Hanna, 280 P. 
379, 100 Cal.App. 509. 

45. Okl.—Roebuck v. State, 170 P. 
277, 14 OkLCr. 241. 

46. Mich.—People v. Williams, 53 
N.W. 779. 93 Mich. 623—People t. 
Jones, 24 Mich. 215. 

AboztioiL and manslaughter 
Accused, who announced he was 
ready for trial without objecting to 
amended Information charging man¬ 
slaughter by performing abortion as 
not supported by complaint charging 
abortion, waived defect.—State v- 
Hyatt, Mo., 71 S.W.2d 711. 

47. Mich.—^People v. Clark, 33 Mich. 

112 . 

48L Kan.—State v. Fry, 291 P. 782^ 
181 Kan, 277. 

49. Pa.—Commonwealth v. Zayrook,. 
80 Fa.Super. 111. 
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er time,50 as for example before trial,or, if the 
defect is not jurisdictional, at the time of the amend- 
ment.52 Such waiver does not occur, however, 
where accused objects to the amendment, and ad¬ 
vises the state, through everj* available method, of 
the illegality and irregularity thereof.53 

Error in overruling the objection that a copy of 
an amendment to the indictment had not been serv¬ 
ed on accused as required by statute is waived by 
acts of counsel in contesting the amendment itself 
when filed.5‘* Failure to minute on the amendment 
of a complaint the day, month, and year when it 
was presented is waived by submitting to a trial 
on the merits.55 Accused who goes to trial on an 
information without the issuing of a capias waives 
the objection that it is in fact a substitution and 
not an amendment to the original information.56 
The objection that, after a reversal of a conviction 
on the original information, the state cannot pro¬ 
ceed on amended information while the original is 
still pending, but should enter a nolle prosequi on 
the original and file a new information, is waived 
where accused, after having an opportunity to en¬ 
ter a motion or demurrer to the amended informa¬ 
tion, renews his plea of not guilty.57 

Verification. The absence or insuflSciency of a 
verification on an amended information naay be 
waived by failure to raise the objection promptly 
and specifically.53 Failure to reverify after amend¬ 


ment is waived by proceeding to trial without mo¬ 
tion to quash or otherwise objecting,59 or by a plea 
of not guilty entered after such amendment.®^ 

Consent to amendjnent. Accused cannot ordi¬ 
narily attack the validity of an amendment to which 
he has consented and where he agrees that an 
accusation may be amended to charge a particular 
offense, the agreement will be construed to permit 
any amendment necessary to make the accusation 
valid.®^ However, consent of trial counsel to an 
amendment has been held not to constitute a waiv¬ 
er where the change adds a new count which does 
not relate to the transactions on which accused 
stands indicted, the amendment in such case being 
considered violative of a constitutional provision 
requiring an indictment to be based on an accusa¬ 
tion by a grand jury.53 

§ 311. -Rulings on Demurrers and Mo¬ 

tions 

Grounds urged In support of a demurrer may be 
waived, either expressly or by permitting the case to go 
to Judgment without a ruling on the demurrer. The 
authorities conflict on whether the defects urged by de¬ 
murrer are waived by pleading to the merits before or 
after the demurrer. Defects scMght to be reached by 
motion to quash or for a bill of particulars may be 
waived. 

A demurrer will be considered as waived if the 
case proceeds to final judgment without a ruling 


so. Waiver lield sIlowh 

(1) An objection to the amend¬ 
ment of a complaint on which ac¬ 
cused was tried is not available to 
him where he did not raise the ob¬ 
jection when the amendment was 
made, or during: the trial, and did not 
question the sufficiency of the com¬ 
plaint until the trial was concluded. 
—^State V. Hebert, 246 P. 507, 121 
Kan. 329, 48 A.L..R. 81. 

(2) Accused cannot complain of 
the amendment of an information 
where, when objection to the amend¬ 
ment was first made, the court of¬ 
fered to dischargre the jury and to 
?rant a continuance, but accused de¬ 
clined the offer and elected to pro¬ 
ceed to trial.—State v. Fuchs, 152 So. 
757, 178 La. 1057. 

(3) Where accused has had two 
trials, and at the time of the sec¬ 
ond trial, accused and his counsel be¬ 
ing: .present, the clerk reads the in¬ 
formation as amended and states 
that a plea of not guilty has been 
entered by accused, the latter by 
raising no objection waives any ir¬ 
regularity with respect to the amend- 
m«it.—State»V* Ward, 1 P.2d 620, 
51 Idaho 68. 


51. Colo.—^White v. People, 245 P. 
349, 79 Colo. 261. 

Idaho.—State v. Dunn, 94 P.2d 779, 
60 Idaho 568. 

52. Utah.—State v. Hay, 172 P. 
721, 52 Utah 80. 

31 C.J. p 875 note 15. 

53. Iowa.—State v. Bamsey, 226 N. 
W. 67, 208 Iowa 802. 

54u Iowa.—State v. Kiefer, 163 N.W. 
698, 183 Iowa 319. 

55. Vt.—State v. Harre, 195 A. 244, 
109 Vt 217. 

55. Mo.—State v. Randolph, 123 S. 
W. 60, 139 Mo.App. 311. 

57. Wash.—State v. Phillips, 118 P. 
43, 65 Wash. 324. 

58. Colo.—White v. People, 245 P. 
349, 79 Colo. 261. 

Wash.—State v. Hurd, 105 P.2d 59, 
5 Wash.2d 308. 

59. Ill.—^People V. Duyvejonck, 169 
K.B. 737, 337 IlL 686. 

OkL—Thayer v. State, 183 P. 931, 
16 OkLCr. 712. 

50. Wash.—State v. Stone, 120 P. 
76, 66 Wash. 625. 

61. Ala.—^Reynolds v. State, 9 So. 
398, 92 Ala. 44. 
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Alteration, of indorsement 

By consent to an alteration in the 
indorsement of an indictment ac¬ 
cused waives a written motion for 
an amendment.—State v. Anderson, 
12 So. 737, 45 LaJUin. 651. 

Pozmer Jeopardy 

Accused waives any right to claim 
former jeopardy arising from amend¬ 
ment of the indictment during trial, 
where he consents to the amendment 
rather than to permit a nolle prose¬ 
qui to be entered and himself to be 
held in custody or under bond until 
another indictment can be preferred, 
under a statute providing that, in 
case accused does not consent to an 
amendment correcting the statement 
of his name or of the description of 
any person, property, or matter stat¬ 
ed in the indictment, the indictment 
may be dismissed and another indict¬ 
ment ordered to be preferred.—Reyn¬ 
olds V. State, 9 So. 398, 92 Ala. 44. 

88. Ga.—^Barlow v. State, 77 Ga. 448. 
31 ax p 875 note 17. 

63. N.T.—People v. Miles, 45 NM. 

2d 910, 289 N.Y. 360, reversing 35 

N.T.S.2d 463, 263 App.Div. 1062. 
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on the demurrer.®^ There is authority both for®® 
and against®® the view that where a demurrer is 
overruled the defects urged in support thereof are 
waived by subsequently pleading over; and likewise 
there is authority both for®7 and against®® the view 
that accused, by pleading not guilty, waives the 
right thereafter to demur. An express waiver of a 
demurrer which has been sustained precludes ac¬ 
cused from afterward asserting defects in the state¬ 
ment of the offense which were presented by him 
as ground for the demurrer.®® Any error in over¬ 
ruling a demurrer to an indictment is waived where 
the court, on motion of accused, strikes out the 
portion of the indictment claimed to render it de¬ 
fective.*^® The right of the state to final judg¬ 
ment where a demurrer to an indictment is over¬ 
ruled is waived by placing accused on trial.^^ 

Accused waives his right to file a motion to quash 
by failure to file the motion seasonably.72 A mo¬ 


tion to quash is waived by filing a plea,^® unless, 
on leave obtained, the plea is withdrawn and a 
decision on such a motion is waived by going to 
trial on other issues.*^® However, accused has been 
held not to waive his right to have the indictment 
quashed by demanding a bill of particulars.**® The 
state, by asking leave to amend, does not waive 
an exception to a ruling sustaining a motion to 
quash, at least if such leave is refused, although a 
"Waiver would have resulted had the amendment 
been granted.*^*^ 

Accused has been held to \vaive any question as 
to the ruling of the court on his motion for a bill 
of particulars \vhere, at the time the motion was 
presented, the court, without either sustaining or 
overruling it by any formal order, suggested to the 
prosecuting attorney that a bill be furnished, w'hich 
was done, and accused neither objected to the bill 
furnished nor made any motion for a further bill.^® 


xnr. ATDEE BY YEBDIOT 


§ 312. General Rules 

As a general rule defects of form, but not of sub¬ 
stance, which were not objected to in a proper and time¬ 
ly manner, are aided or cured by verdict. However, In 
Jurisdictions where the rule is held to be the same in 
criminal, as in civil, cases some defects of substance are 
also considered aided by verdict. 


The rule generally follow^ed is that defects of 
form in an indictment or information which were 
not objected to in a proper and timely manner, as 
considered supra §§ 193-227, are aided or cured by 
verdict,*^® but, according to the decisions on the 


64. Ark.—^Bowman v. State, 129 S. 
W. 80, 93 Ark. 168. 

Miss.—Clinton v.' State, 142 So. 17, 
163 Miss. 435. 

Okl.—Carter v. State, 273 P. 376, 
41 Okl.Cr. 863, modified on other 
grounds 278 P. 398, 43 Okl.Cr. 344 
—Stanka v. State, 273 P. 279, 41 
Okl.Cr. 348. 

65. U.S.—Hillegass v, U. S., Pa., 
183 F. 199, 106 C.C.A 631, certio¬ 
rari denied 31 S.Ct 470, 219 U.S. 
686, 55 LEd. 347. 

Mo.—State v. Christopher, 110 S.W. 
697, 212 Mo. 244. 

66l Vt.—State V. Perkins, 92 A. 1, 
88 Vt. 121. 

31 C.J. p 876 note 22. 

67. Mo.—State v. Barll, 126 S.W. 
467, 226 Mo. 537. 

68. Ky.—Stroud v. Commonwealth, 
19 S.W. 976, 14 Ky.Ii. 179. 

69. Ga.—Thomas v. State, 71 Ga. 
44. 

TO. Ark.—Collman v. State, 266 S.W. 
357, 161 Ark. 361. 

71. Ill.—Johnson v. People, 22 IlL 
314. 

72. La.—State v. WUson, 14 So.2d 
873, 204 La. 24. 

78. Ill.—People V. Finkelstein, 23 N. 
B.2d 34, 372 Ill. 186, reversing 20 
N.B.2d 290, 299 IlLApp. 363—Peo¬ 


ple V. Brickey. 178 N.B. 483, 346 
Ill. 273—Long v. People, 102 Ill. 
331—^People v. Allegretti, 5 N.B,2d 
618, 287 ni.App. 631. 

74. Ill,—People v. Finkelstein, 23 N. 

B. 2d 34, 872 Ill. 186, reversing 
20 N.E.2d 290, 299 Ill.App. 363— 
People V. Brickey, 178 N.E. 483, 346 
Ill. 273. 

75. S.C.—State v. Williams, 14 S.B. 
819, 36 S.C. 344. 

Tenn.—^Ayrs v. State, 6 Coldw. 26. 

76. Pa.—Commonwealth^v. Barnett, 
16 Pa.Dist. 321. 

77. Ind.—State v. Wilson, 69 N.B. 
932, 166 Ind. 343. 

7a U.S.—Taran v. U. S., C.C.A. 
Minn., 88 F.2d 64. | 

7a U.S.—^Lund V. U. S., C.C.A.Minn., 
19 F.2d 46—Goulson v. U. S., C.C.A. 
Mich., 18 P.2d 44—Goode v. U. S., 

C. C.A.MO., 12 P.2d 742—Gray v. 
U. S., C.C.A.Cal., 9 F.2d 337— 
Kellerman v. U. S., C.C.A.Pa., 295 
P. 796. 

Strict mleg of pleadii^ waived 
Strict rules of pleading were 
waived by failing to move to quash 
indictment, or otherwise .attack it, 
before trial and verdict.—People v, 
Glassberg, 158 N.p. 103, 326 Ill. 879. 
After Judgment ordered 
Objections for formal defects, ap¬ 
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parent on the face of the plead¬ 
ings, are not available after judg¬ 
ment has been ordered by the court. 
—Commonwealth v. Moscatiello^ 153 
N.B. 645, 267 Mass. 260. 

Question for consideration 

After verdict, question is not 
whether indictment is formally cor¬ 
rect, but whether it states public 
offense.—King v. U. S., C.<XA.Utah, 
55 F.2d 1068. 

Xioose statements cured 

An indictment which contains av¬ 
erments necessary to constitute an 
offense, but which are stated loose¬ 
ly or without technical accuracy, is 
cured by verdict.—^Musey v. U. S., 
C.aATex., 37 F.2d 673. 

Minor defects and inaccuracies 

Where no demurrer or motion to 
quash an indictment is filed, and 
accused pleads not guilty and goes 
to trial, any minor defects and Inac¬ 
curacies which the indictment may 
I contain are cured by the plea and 
Judgment.—^Territory v. Baton, 79 P. 
713, 18 N.M, 79. 

Barly role 

(1) It was held in a number of 
early cases that a defective indict¬ 
ment cannot be aided by verdict^ 
and, if bad on demurrer, must be 
held insufficient on a motion in ar¬ 
rest of judgment.—Commonwealth v. 
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question, defects of substance are not>® How¬ 
ever, in some jurisdictions it has been held that the 
rule as to defects which are cured by verdict is 
the same, except as to differences created by stat¬ 
ute, in criminal as in civil cases,and the com¬ 
mon-law rule in civil cases, considered in the C.J.S. 
title Pleading § 594, also 49 C.J. p 869 note 99-p 
870 note 12, to the effect that a defect, imperfect 
allegation, or omission, whether in substance or in 
form, which would have been fatal if proper and 
timely objection had been made thereto, is cured 
by the verdict in case it appears that the issues were 
such that to sustain the verdict there was neces¬ 
sarily required in the trial proof of the facts so 
defectively or imperfectly stated or omitted, is fol¬ 
lowed in criminal cases,^2 provided the pleading 
contains terms sufficiently general to comprehend 
the presumed facts in fair and reasonable intend- 

ment*2 

A general verdict of guilty is a finding only of 
the facts sufficiently pleaded.®^ 

Construction of pleading after verdict. Objec¬ 
tions to the sufficiency of an indictment or infor¬ 
mation made after trial and verdict do not receive 
the same favorable consideration as similar objec¬ 
tions made before arraignment and plea.®^ After 


verdict everj’ presumption and inference is in fa¬ 
vor of the verdict,^® and, although the rules requir¬ 
ing that accused must be apprised of the charge 
against him cannot be relaxed altogether, a reason¬ 
able degree of latitude is allowed in the construc¬ 
tion of the pleadings of the prosecution.®^ Hence, 
an indictment is construed most strongly in favor 
of the state,®® and against accused;®® every intend¬ 
ment must be indulged in its support,®® and no ob¬ 
jection can prevail if no prejudice appears.®^ 
Where verdict reversed or set aside. The rule as 
to the cure or aider of a defective indictment or in¬ 
formation by verdict applies as long as accused is 
detained by a judgment of conviction ;®2 but, if the 
conviction is set aside, he is not thereafter prevent¬ 
ed by such rule from attacking the indictment or in¬ 
formation, and, on a second trial, he has the same 
right to challenge its sufficiency and regularity as 
he had before the first trial.®® 

§ 313. Defects Cured 

In general, defects of form, such as technical, cleri¬ 
cal, or grammatical errors, Imperfect or repugnant aver, 
ments, or surplusage, may not be attacked for the first 
time after verdict; but defects of substance, such as 
Jurisdictional defects, and defects arising from the fail- 
ure to comply with mandatory constitutional and statu¬ 
tory requirements, are available at that time, 


Child, 13 Pick., Mass., 198—31 C.J. 
p 876 note 37. 

<2) The practice of raisiniT ques¬ 
tions of pleading for the first time 
after verdict or finding is now obso¬ 
lete.—Commonwealth v. McKnight, 
186 N.£. 42, 283 Mass. 35. 

U.S.—Goulson V, U. S., C.C.A. 

Mich., 16 P.2d 44—Gray v. U. S., 

C.C.A.Cal., 9 P.2d 337—^Kellerman 

V. n. S., C.C.A.Pa., 295 F. 796. j 
Pa.—Commonwealth v. Ruttenberg, 

19 Pa.Dist & Co. 534. 

'31 C.J. p 876 note 36. 
drotunstaaces 

Unless otherwise provided by stat¬ 
ute, an indictment must set forth 
Ihe acts and intent constituting the 
offense, with reasonable particularity 
as to circumstances, such being mat¬ 
ter of substance, and not of form, 
and its omission is not aided or cured 
by verdict.—^Brenner v. U. a, C.CJL 
N.T., 287 F. 636. 

3>efeots randezliig indictmeiLt abso¬ 
lutely void 

One who waives his right to be 
tried on an Indictment perfect m 
form as well as substance, and takes 
his chances of acquittal, will not 
he heard, after conviction, to urge 
defects in the indictment, unless 
those defects are so great that the 
accusation is absolutely void.—^Driv¬ 
er V. State, 4 S.E.2d 922, 60 6a.App. 
719—Geer v. State, 198 S.B. 828, 
68 <3ia«App. 422—Youmans v. State, 


180 S.B. 495, 51 Ga.App. 373—Foy v. 
State. 150 S.B. 917, 40 Ga.App. 

617—Gravitt v. State, 186 S.E. 829, 
36 Ga.APP. SOI, affirmed 142 S.E. 100, 
155 779—Gkildstein v. State, 107 

S.R 176, 26 Ga.App. 651—Gazaway 
V. State, 70 S.E. 978, 9 Ga.App. 194 
—Isaacs V. State, 68 S.B. 338, 7 Ga. 
App. 799—Lanier v. State, 63 S.B. 
536, 5 GeuApp. 472. 

8L U.S.—U. S. V. McDonald, D.C. 
Minn., 293 F. 433. 

Tenn.—Whim v. State, 94 S.W. 674, 

117 Tenn. 94. 

31 C.J. p 876 note 32. 

92. U.S.—U. S. V. McDonald, D.C. 
Minn., 293 F. 433. 

i Tenn.—Mathis v. State, 46 S.W.2d 
44, 164 Tenn. 81-—French v. State, 
19 S,W.2d 276, 159 Tenn. 451— 
Freeman v. State, 100 S.W. 723, 

118 Tenn. 95—Whim v. State, 94 
S.W. 674, 117 Tenn, 94. 

Vt—State V. Ryea. 122 A. 422, 97 
Vt. 219—State v. Hodgson, 28 A. 
1089, 66 VL 134. 

31 aj, p 876 note 83. 

83. Vt.—State v. Ryea, 122 A. 422, 
97 Vt. 219—^State v. Freeman, 22 
A. 621, 63 Vt 496. 

84. Pa.—Commonwealth v, Moore, 
99 Pa. 670. 

Proof of diffMreirt OKima sot ag- 
sixmed 

On conviction on a charge of cheat¬ 
ing by false pretenses, it cannot be 
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assumed that the facts proved 
amotmted to larceny, the indictment 
not being so drawn as to sustain a 
charge of larceny.—Commonwealth 
V. Moore, supra. 

85. Kan.— State v. Davis, 188 P. 231, 
106 Kan. 627. 

86. Ga.—^Rumph v. State, 4 S.B,2d 
673, 60 GaApp. 689—Lewis v. 
State. 191 S.B. 278, 65 Ga.App, 743. 

87. Mo.—State V. Krebs, 80 S.W.2d 
196, 336 Mo. 576. 

8a Ga.—^Rumph v. State, 4 S.B.2d 
673, 60 Ga.App. 689—^Lewis v. 
State, 191 S.E. 278, 55 Ga.App. 743. 
Xiheral oosstrootlos 
After verdict a pleading is liberal¬ 
ly construed to sustain it, if it can 
be fairly dona—Wilson v. Common¬ 
wealth. 60 S.W. 400, 22 Ky.L. 1251. 

89. Ga.—^Freeman v. State, 7 S.E.2d 
779. second case, 61 Ga,App. 860. 

9a U.S.—U. S. V. Beck, C.C.A.I11., 
118 F.2d 178, certiorari denied Beck 
V. U. S., 61 S.Ct. 1121, 313 U.S. 587, 
85 LuBd. 1542—Crapo v. U. S., C. 
C.A.Kan.. 100 F.2d 996—Coates v. 

U. S.. C.aA.CaL, 69 F.2d 173. 

91. U.S.—U. S. V. Beck, C.CJLI11., 
118 F.2d 178, certiorari denied Beck 

V. U. S., 61 S.Ct. 1121, 818 U.S. 
687, 85 L.Bd. 1642. 

92. N.T.—^People v. Nitzberg, 47 N. 
B.2d 37, 289 N.Y. 523. 

9a K.Y,^P6Qple V. Nitzberg, supra. 
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INDICTMENTS AND INFORMATIONS 


§ 314 


In general, if the sufficiency of the pleadings is 
not attacked until after verdict, all defects appear¬ 
ing on the face thereof,except defects of sub¬ 
stance, as considered generally supra § 312, such as 
objections to the jurisdiction of the court,and 
that the facts stated do not constitute a public of¬ 
fense, as considered infra § 319, are waived. Hence, 
where all the elements of the offense are stated'in 
the indictment, information, complaint, or affidavit, 
objections to its form are not tenable if made for' 
the first time after verdict.^® At such time advan¬ 
tage cannot be taken of mere formal, technical, 
clerical, or grammatical errors,®*^ or mere imperfec¬ 
tion of statement,^S unless it is apparent that they 
have resulted in prejudice to accused,^^ that is, that 
they affect his substantial rights.^ After verdict 
surplusage^ and repugnant allegations^ are disre¬ 
garded. However, failure to comply with manda¬ 
tory constitutional requirements,^ such as that all 
prosecutions shall be carried on in the name and by 


the authority of the people of the state,® or shall 
conclude against the peace and dignity of the state,® 
or the omission to state matter expressly required 
by statute,7 may be urged after verdict. If, howev¬ 
er, a prescribed conclusion is not mandatory, ob¬ 
jection to its omission from one of several counts 
in the indictment comes too late after sentence.® 

§ 314. -Constitution of Grand Jury 

In general objections to the constitution of the grand 
Jury cannot be made after verdict. 

The general rule is that it is too late after a ver¬ 
dict to object to the competency of the grand ju¬ 
rors by whom the indictment was found or to the 
mode of summoning or impaneling them.® So, also, 
an objection that the grand jury was composed of 
a greater number than provided by law,i® or that 
the record does not show that the grand jury was 
organized, impaneled, or sworn,cannot be raised 
for the first time after verdict. 


94. Utah.—State v. Durfee, 290 P. 
962. 77 Utah 1. 

95. Utah.—State v. Durfee, supra. 

96. U.S.—^Patterson v. U. S., C.C.A. 
Kan., 62 F.2d 968. 

It Is snffloieBt, where no prejudice 
occurs, if the necessary facts ap¬ 
pear In any form or by fair construc¬ 
tion can be found within the terms 
of the indictment.—Stumbo v. U. S., 
C.C.A.Ky., 90 P.2d 828, certiorari de¬ 
nied 68 S.Ct 282, 302 U.S. 755, 82 
LuEd. 684—U. S. v. Frank, D.C.Pa., 
4 F.Supp. 372. 

97. U.S.—Crapo v. U. S., aaA.Kan.. 
100 F.2d 996—U. S. v. Spain, D.C. 
Ill., 32 F.Supp. 28. 

Ga.—Lewis v. State, 191 S.E. 278, 
55 Ga.App. 743. 

Ill.—People V. Besrley, 270 IlLApp. 
197. 

Kan.—State v. Combs, 27 P. 818, 47 
Kan. 136—City of Kingman v. Ber¬ 
ry, 20 P. 527, 40 Kan. 625. 

N.M.—State v. Montgomery, 212 P. 

341, 28 N.M. 344. 

31 CJ. p 876 note 84. 

Defects in caption of indictment see 
supra 99 36-43. 

Selects held formal 

<1) In count naming two defend¬ 
ants, averment which charged *'sald 
defendant” with doing the acts speci¬ 
fied.—^Wong Lung Sing v. U. S., C.C. 
A.Cal., 3 P.2d 780. 

(2) Defect in information in use 
of word “as” instead of “of.”T-State 
V. Harrison, Mo., 292 S.W. 416. 

(3) Other cases see 81 C.J. p 876 
note 34 [a]. 

7alliire to ooimeot sentence 

The verdict will obviate a defect 
arising from an omission to connect 
necessary and dependent menibers of 
the same sentence by the, appropriate 

42 CJ.B.-S6 


conjunction.—Commonwealth v. Hut- 
tenberg, 19 Pa.Dist. & Co. 534. 
Pxoseontlons to which mie applies 
<1) Forgery.—^U. S. v. Goldsmith, 
C.C.A.N.T., 68 P.2d 5, certiorari de¬ 
nied Goldsmith v. U. S., 54 S.Ct 559, 
291 U.S. 681, 78 UEd. 1068. 

(2) Lotteries.—Commonwealth v. 
Mackay, 68 N.R 1027, 177 Mass. 845. 
33 C.J. P 310 note 34. 

9a Kan.—State v. Combs, 27 P. 818, 
47 Kan. 136—City of Kingman v. 
Berry, 20 P. 627, 40 Kan. 625— 
State V. Knowles, 8 P. 861, 34 Kan. 
393—State v. Harp, 3 P. 342, 81 
Kan. 496. 

99. U.S.—Crapo v- U. S., C.C.A.Kan., 
100 F.2d 996. 

L U.S,—Sheridan v. U. S., Or., 236 
P. 305, 149 C.C.A. 487. 

a Mo.—State v. Adams, 800 S.W. 
738, 318 Mo. 712. 

a Mo.—state v. Adams, supra. 

4. HL—State V. Froelich, 146 N.B. 
788, 316 Ill. 77. 

a Ill.—state V. Froelich, supra. 
Constitutional and statutory reauire- 
ments as to showing in: 
Indictment in whose name and au¬ 
thority prosecution is carried on 
see supra 9 41. 

Information in whose name and 
authority prosecution is carried 
on see supra 9 80. 

e. la—State V. Froelich, 146 N.B. 
733, 316 HI. 77. 

Tex.—Cox V. State, 8 Tex.App. 254, 
34 Am.R. 746. 

Constitutional and statutory re¬ 
quirements as to form of con¬ 
clusion of: 

Indictments see supra 9 ®0. 
Informations see supra 9 82. 
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7. Ind.—Sage y. State, 22 N.E. 338, 
120 Ind. 201. 

8. Pa.—Commonwealth ex rel. Lie- 
berman v. Smith, 30 A.2d 625, 152 
Pa.Super. 1. 

Absence of fonnal oonclnslon 
Fact that the formal conclusion 
followed a stricken second count 
will not prevent the first count from 
supporting a conviction, It not hav¬ 
ing been demurred to.—^Hill v. State, 
116 So. 411, 22 Ala.App. 422. 

9. Fla.—Howell v. State, 136 So. 
456, 102 FlA 612, reheard 139 So. 
187, 102 Fla. 612. 

La.—State v. White, 192 So. 345, 198 
La.. 775—^State v. Saba, 187 So. 7, 
191 La. 1009. 

31 CJ. p 876 note 40. 

Objection to indictment for irregu¬ 
larities in composition or organi¬ 
zation of grand Jury by plea in 
abatement see Criminal Law 9 427 
b (4) (a). 

Time when challenge to grand Jury 
or members thereof must be made 
see Grand Juries 9 28 c. 

Diligenoe 

Where accused's counsel was fk- 
miliar with irregular procedure fol¬ 
lowed in drawing of grand Juries and 
it was not shown that, with due dili¬ 
gence, counsel could not have discov¬ 
ered, in time to make seasonable ob¬ 
jection, irregularity in selecting 
grand Jury which indicted accused, 
legality of grand Jury could not be 
Questioned after trial and verdict, 
since diligence was not shown.— 
State V. Saba, supra. 

10. Ark.—Shropshire v. State, 12 
Ark. 190. 

11. Mo.—State v. Smallwood, 68 Mo, 
192. 

31 C4. p 877 nots 41, 



§ 315 


INDICTMENTS AKD INFORMATIONS 42 C.J.S 


§ 315. -Finding, Filing, and Presentment 

irregularities in the finding, return, presentment, or 
filing of the indictment or information are not ordi¬ 
narily available after verdict. 

Defects of form which, by statute, are per¬ 
mitted to be amended, are usually held to be cured 
by verdict.^2 Irregularities in the finding,^^ re¬ 
turn or presentation,or service on accused of 
a copyis of the indictment, or the fact that a 
presentment does not state that it was made on 
oath or in solemn form,i® or the irregular number¬ 
ing of the indictments by the clerk,or irregulari¬ 
ties in the filing of an information,!^ cannot be 
urged for the first time after verdict. In case, how¬ 
ever, an accused does not learn that the indictment 
was not presented by the grand jury until after a 
verdict has been entered against him, he is entitled 
to move to amend the record by striking from it the 
indictment and as much of the entry as shows that 
it has been duly presented by the grand jury.i^ 
Also the failure to present the indictment to the 
court as shown by a recital in the record, under the 
certificate of the clerk of the court, that it was filed 
during the vacation of the court may be attacked 
after verdict.^o 

The right to challenge the sufficiency of the in¬ 
dictment on the ground that it was not based on 
sufficient evidence may be lost after verdict .21 


§ 316. - Indorsement, Signature, and Ver¬ 

ification 

As a general rule a defect in the indorsement, signa¬ 
ture, or verification of the indictment or information 
cannot first be urged after verdict. 

A defect in the verification of an in formation, 2 2 
or a failure to verify the indictment,23 cannot first 
be* urged after verdict; nor can a failure to in¬ 
dorse on an indictment the names of the witness- 
es,24 or the name of the prosecutor25 or of the fore¬ 
man of the grand jury,26 or the failure to enter 
thereon accused’s waiver of arraignment, 2 7 or his 
formal plea of not guilty.28 Some courts apply the 
same rule to a failure properly to indorse an in¬ 
dictment a “true bill.”29 in other cases, however, 
the defect has been held fatal even on motion in 
arrest or writ of error or appeal.30 

§ 317. - Statement of Place and Time 

a. Statement of place 

b. Statement of time 

a. Statement of Place 

As a general rule an Imperfect statement of the 
place of the commission of the offense Is aided or cured 
by verdict, but an omission of such a statement is not 
cured thereby where the place constitutes an essential 
element of the crime. 

As a general rule an imperfect statement of place 


12. Tex.—Osborne v. State, 5 S.W. 
251, 23 Tex.App. 431—^Dousrlass v. 
State, 8 Tex.App. 520. 

13- Ark.—^Latourette v. State, 120 
S.W. 411, 91 Ark. 65. 

31 C.J. p 877 note 43. 

14i Ark.—State v. Fox, 182 S.W. 906, 
122 Ark. 197. 

31 C.J. p 877 note 44. 

16. Tex.—Smith v. State, 50 S.W. 
938, 40 Tex.Cr. 391. 

la Va.—Commonwealth v. Oflner, 
2 Va.Cas. 17, 4 Ya. 17. 

17. Tenn.—^McKnight v. State, 106 
S.W.2d 556, 171 Tenn. 574. 

18. Okl.—Bethel v. State, 126 P. 
698, 8 OkLCr. 61. 

31 C.J. p 877 note 47. 

Mode of fllinsr and record of Infor¬ 
mation see supra S 74. 

TaUure to reflle 

Objection to information, altered 
so as to include more defendants, 
but not reflled, not raised on mo¬ 
tion to quash, will be deemed waived 
after verdict and judgrment.—Suarez 
V. State, 115 So. 519, 95 Fla 42. 
12. N.C.--State v. Harrison, 10 S.B. 
131, 104 N.C. 728. 

20. Mo.—State v. Horn, 79 a‘W.2d 
1044, 336 Mo. 624. 

Statute of Jeofails 
Such a defect is not within the 


saving: provisions of the statute of 
jeofails.—State v. Horn, 79 S.W.2d 
1044, 336 Mo. 524. 

21. K.T.—^People v. Nitzberg:, 47 N. 
B.2d 37, 41, 289 N.T. 523. 

Protectioii agrainst oppression 
**The rig:ht to challengre the suffi¬ 
ciency of an indictment may be lost 
where the finding: of gmilt by the 
trial jury gives the same or gpreater 
assurance ag;alnst oppression and 
persecution as an indictment based 
on sufficient evidence is Intended to 
give before trial has been had.”— 
People V. Nitzberg, supra 

22. Mo.—State v. Montgomery, 79 
S.W, 693, 181 Mo. 19. 67 KR.A. 
343. 

31 C.J. p 873 note 62. 

Be facto officer 

Information sigmad, sworn to, and 
filed by assistant county solicitor, 
who held a de jure office, was suffi¬ 
cient on motion to vacate judgment 
after term.—Sawyer v. State, 118 So. 
736, 94 Fla 60, followed in Dwyer 
V. State, 116 So. 726, 95 Fla 846. 

23. Mo.—State v. Sadowski, 256 S. 
W. 758. 

24. Tenn.—^DeBerry v. State, 42 S. 
W. 31, 99 Tenn. 207. 

81 CJr. p 877 note 50. 
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26. Tenn.—Bodes v. State, 10 Lea 
414. 

31 C.J. p 877 note 51. 

26. Mo.—State v. Hannebrink, 44 Sw 
W.2d 142, 329 Mo. 264—State v. 
Majors, 237 S.W. 486. 

Signatiire by prosecutlag attorney 
An objection that the indictment 
was sigmed by the prosecuting at¬ 
torney instead of being indorsed or 
signed by the foreman of the grand 
jury, as the statute required, comes 
too late after verdict.—State v. Han¬ 
nebrink, supra 

27. Ga—^Port v. State. 121 S.B. 128, 
31 GaApp. 525. 

28. Ga—^Port v. State, supra 

29. Mo.—State v. Sadowski, 256 S. 
W. 753—State v. Majors, 237 S.W. 
486. 

31 C.J. p 877 note 62. 

Where record shows indictment re¬ 
turned in open court 
Where record recites that grand 
jury returned into open court true 
bill which court ordered filed, objec¬ 
tion, after verdict, to Indictment be¬ 
cause foreman of grand jury did not 
certify it a true bill comes too lata 
—State V. Hannebrink, 44 S.W.2d 142, 
329 Mo. 254. 

3a N.O.—-State v. McBroom, 37 & 
E. 198. 127 N.C. 523. 

81 CJ. p 877 note 53. 
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INDICTMENTS AND INFORMATIONS 


3iay be cured by verdict^i So an allegation is 
sufficient after verdict which shows the act to have 
been done within the jurisdiction of the court,32 
as when simply the county is stated without a more 
particular description.33 However, it has been held 
lhat an omission of a statement of the place where 
the offense was committed is not aided or cured by 
verdict and, where the place constitutes an es¬ 
sential element of the crime, as where the conduct 
charged must occur in specified places in order to 
constitute a crime, an omission to allege the place 
cannot be cured by verdict.35 

b. Statement of Time 

In general the omission or Imperfect statement of 
the date of the offense Is aided or cured by verdict, un¬ 
less it Is an essential element of the crime charged. 

Although it has been stated that an omission of 
a statement of the time of the offense is not aided 
or cured by verdict,®® there is other authority which 
holds that the failure to state the date of the of¬ 
fense, where the indictment was found prior to the 
running of the statute of limitations,®^ or a failure 
to state a day certain,®® is not necessarily a fatal 
defect after verdict; nor is an erroneous statement 
of the date,®® as the statement of an impossible 
day,^® or of a day after the bill was found,^^ al¬ 
though it is fatal if there is nothing to indicate 
that the allegation is a clerical error and that the 
act was committed prior thereto,^® or the statement 


of a date when the acts alleged did not constitute 
an offense,^® or the omission of the year in which 
the crime charged was committed.^^ However, the 
omission of an allegation of time which is essential 
to the description of the offense is not aided by ver¬ 
dict.^® 

§ 318. - Description of Accused and Oth¬ 

ers 

As a general rule a misnomer or defect in the de¬ 
scription of accused or others ia cured or aided by ver¬ 
dict, unless it Involves an essential element of the crime 
charged. 

A misnomer of accused,^® or failure to state his 
Christian name,^^ or his degree, mystery, or resi¬ 
dence,^® or the setting forth of his Christian name 
by initials only,^® cannot be urged after verdict. 
The same is true of failure to rename accused.®® 
Also the failure to aver the official position of ac¬ 
cused in a prosecution for misconduct as an offi¬ 
cer, where not objected to prior to verdict, has been 
held cured or supplied thereby.®^ An error in the 
statement of the name of accused is not g^round for 
setting aside a conviction had on a trial without ob¬ 
jection.®® However, the failure of the averments 
to show that the age of accused was within the 
age of criminal responsibility for the crime charged 
is a defect which a verdict will not cure.®® 

Description of third persons. A defective de¬ 
scription of a third person named in the indictment 


3X. Colo.—^Balfe ▼. People, 179 P. 

137, 66 Colo. 94. 

81 CJ. p 877 note 64. 

32. U.S.—^Malinow et aL v. U. S., C. 
C.A.Ma, 42 F.2d 374, certiorari de¬ 
nied 51 S.Ct 79, 282 U.S. 875, 75 
L.Bd. 772. 

33. U.S.—^Ledbetter v. U. S-, Iowa, 

18 S.Ct. 774, 170 U.S. 606, 42 L.Bd. 
1162—^Mallnow et aL v. U. S., C. 
O.A.MCI, 42 P.2d 374, certiorari de¬ 
nied 51 S.Ct. 79, 282 U.S. 875, 75 
L.Bd. 772. 

34^ U.S.—^Brenner v. U. S., C.C.A.N. 
Y., 287 P. 636. 

35. D.C.—Williams v. U. S.. 110 P.2d 
554, 71 APP.D.C. 377. 

36. U.S.—Brenner v. U. S., C.C.A.N. 
T., 287 P. 636. 

37. Va.—^Honaker v. Commonwealth, 
118 S.B. 85, 136 Va. 752. 

38. Tenn.—Stevenson v. State, 6 
Bast. 681. 

31 C.J. p 877 note 56. 

39. U.S.—^Lxind v. U. S., C.C.A.Minn., 

19 F.2d 46. 

49. Oa.—^Lewis v. State, 191 S.B. 

278, 55 Ga.App. 743. 

31 CJ. p 877 note 67. 


41. U.S.—Lund v. U. S., C.C.A.Mjnn., 
19 P.2d 46—Goulson v. U. S., C.C. 
AMich., ^6 F.2d 44. 

Qa.—^Lewis v. State, 191 S.B. 278, 65 
GclApp. 743. 

Tenn.—Stevenson v. State, 5 Baxt. 
681. 

Whexe past tense used 

Indictment alleirin^ date subse¬ 
quent to indictment, but usinfT P^'St 
tense, was held not vitally defective. 
»-Gk>ulson V. U. Sn supra, 

42. U.S.—Goulson v. U. S., supra. 

43. Ga.—^Draper v. State, 64 S.B. 
117, 6 Ga.App. 12. 

44. Ga.—Walker v. State, 76 S.B. 
762, 12 Ga.App. 91. 

Mo.—State v. Caviness, 33 S.W.2d 
940, 326 Mo. 992. 

45. Conn.—^Lewis v. State, 16 Conn. 
82. 

31 C.J. p 877 note 60. 

43. Ga.—^Thompson v. State, 199 S. 

B. 787, 58 GaApp. 679. 

Waiver of defect In description of 
accused: 

In absence of statute so providiniT 
see supra S 306. 

Under statutory provisions see In- 
* fra S 334. 


After trial 

Objection to misnomer after trial 
is too late, as the failure to plead 
misnomer in abatement cures the 
defect where the plea is not guilty, 
and for the purpose of the case the 
prisoner has the name given in the 
indictment.—^U. S. v. Fawcett, C.C.A 
N.J., 116 P.2d 764, 132 AL.R. 404. 

47. Tex.—Wilcox v. State, 31 Tex 
586. 

4& N.H.—State v. McGregor, 41 N. 
H. 407. 

Pa.—Commonwealth v. Jackson, 1 
Grant 262. 

49. U.S.—^Piliatreau v. U. S., C.C.A 
Ky., 14 P.2d 669. 

5a Ga.—^Price v. State, 67 Ga. 723. 
Ky.—Sowders v. Commonwealth. 78 
S.W.2d 28, 30, 267 Ky. 347, citing 
Corpus Juris. 

51. Tenn.—Mathis v. State. 46 S.W. 
2d 44, 164 Tenn. 81. 

52. Mo.—State v. Stokes, 232 S.W. 
106, 288 Mo. 589. 

53. Mo.—State v. Cox, 800 S.W. 746, 

^ 818 Mo. 657. 
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INDICTMENTS AND INFORMATIONS 


42 C.J.S. 


is cured by verdict,^^ or in particular instances the 
omission of the name of a third person^® is cured 
by verdict. However, it has been stated that an 
error in the names of the prosecutor, or of third 
persons, where the name is material, is fatal at com¬ 
mon law.56 

§ 319. -Statement of Substance of Of¬ 

fense 

in general, a defective statement of the offense 


charged Is aided or cured by verdict, but a statement 
of a defective cause, or a charge of conduct not con¬ 
stituting a crime, or the omission of elements necessary 
to charge an offense is not cured thereby. 

In general, a defective statement of the offense 
is aided or cured by verdict,^? but not a statement 
of a defective cause.^s After verdict, it is only a 
failure to allege, even imperfectly, any crime known 


54. Kan.—State v. Hook, 22 P. 626, 
42 Kan. 419. 

31 C.J. p 878 note 76. 

55. Ksmbersbip of firm 

Defects in information charging 
forgery failing to allege names of 
persons conducting business under 
name of firm to which writing was 
addressed could be waived by failure 
to interpose seasonable and proper 
objections before going to trial.— 
Hepburn v. Chapman, 149 So. 196, 
109 Fla. 133. 

Purchaser of lignor 

Information omitting names of 
persons to whom sales were made 
would be good after verdict, without 
statute authorizing the omission.— 
Haussener v. XT. S., C.C.A.Neb., 4 F. 
2d 884. 

56. Ga.—Thompson v. State, 199 S. 
B. 787, 58 Ga.App. 679. 

67- U.S.—Malinow v. XT. S., C.C.A. 
Md., 42 F.2d 374, certiorari denied 
51 S.Ct 79, 282 U.S. 875. 76 KEd. 
772. 

Ala.—Hicks v. State, 129 So. 480, 23 
Ala,App. 589. 

D.C.—Neufleld v. XT. S., 118 F.2d 
376, 73 APP.D.C. 174. 

Ky.—Maggard v. Commonwealth, 78 
S.W.2d 315, 257 Ky, 414. 

Mo.—State v. L>ong, 108 S.W.2d 388, 
341 Mo. 766—State v. Sanford, 297 
S.W. 73, 317 Mo. 866—State v. 
Lewis, 278 S.W. 706. 

Or.—^La Jesse v. Hurlburt, 260 P. 
233, 122 Or. 680. 

Pa.—Commonwealth v. Bachman, 48 
LanaHev. 215. 

$1 C.J. p 877 note 66. 

Sufficiency of statement of substance 
of offense generally see supra S9 
129-141. 

After trial on merits 
Where accused pleads to an indict¬ 
ment and goes to trial on the mer¬ 
its, a defect of the Indictment is 
cured by the verdict.—^Pope v. State, 
258 S-W. 775, 149 Tenn. 176. 

Xeza omissions or imperfect aUega- 
tidns 

All mere omissions or imperfect 
4 dle|^tians of an indictment are sup- 
twted or cured by verdict.—^Brewer v. 
XT. a, C.aA.N.T., 290 F. 807, cer- 
S,Ct. 35, 263 XT.S. 


Defective statements cured 

(DA defective allegation of an 
essential element, which does not 
prejudice the substantial rights of 
accused on the merits.—State v. 
Johnson, 300 S.XV. 702, 318 Mo. 596. 

(2) A faulty allegation of fact.— 
State V. Montgomery, 212 P. 341, 28 
N.M. 344. 

(3) Failure of information literal¬ 
ly to follow the statute.—State v. 
Bruckner, Mo.App.. 272 S.W. 1061. 

(4) Averment in substance instead 
of in hsec verba of writing alleged 
to have been forged.—^U. S. v. Gold¬ 
smith, C.C.A.N.T., 68 F.2d 6, certio¬ 
rari denied Goldsmith v. XT. S., 54 
act 559, 291 XJ.S. 681, 78 L.Ed. 1068. 

(5) Averment of threatening letter 
in substance instead of in hsec verba. 
—Keys V. U. S., C.C.A.MO., 126 P.2d 
181, certiorari denied 62 S.Ct 1296, 
316 U.S. 694, 86 L.Ed. 1764. 

(6) Omission of the word “unlaw¬ 
fully" in prosecution for the manu¬ 
facture of intoxicating liquor.—^Ber¬ 
ry V. State, 249 S.W. 223, 94 Tex. 
Cr. 8. 

(7) Failure to alleg^ unlawful, 
wrongful, or fraudulent taking in 
charging simple larceny.—^McCall v. 
State, 150 S.E. 469, 40 Ga.App. 543. 

(8) Failure to charge willfulness 
in prosecution for failure to work 
public roads.—Carver v. State, 105 
So. 424, 21 Ala.App. 76. 

<9) Failure directly to allege that 
accused knew the person assaulted to 
be officer of internal revenue.—Gay 
V. U. S., C.C.A.Fla., 12 F.2d 433, af¬ 
firming, D.C., U. S. V. Gkiy, 2 F.2d 
635, certiorari denied Gay y. U. S., 
47 S.Ct. 98, 273 U.S. 706, 71 KEd. 849. 

(10) Indictment failing to aver 
facts in respect of which unauthor¬ 
ized issuance of stock was false and 
fts.udulent, although using words 
"false and fraudulent."—State v. 
Toombs, 25 S.W.2d 101, 824 Mo. 819. 

(11) Omission of word "bsr" before 
word "means," in robbery indictment. 
—Williamson v. State, 149 So. 796, 
167 Miss. 783. 

(12) In prosecution for child de¬ 
sertion, failure to allege that the 
child was a resident of the state 
came too late after trial, verdict, 
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and judgment.—^Boggs v. Common¬ 
wealth, 44 S.W.2d 289, 241 Ky. 418. 

(13) Defects in information charg¬ 
ing forgery failing to allege location 
of business to which writing was 
addressed and fact that accused was 
indebted to firm could be waived by 
failure to interpose seasonable and 
proper objections before going to 
trial.—^Hepburn v. Chapman, 149 So. 
196, 109 Fla. 133. 

(14) Information charging fre¬ 
quenting house of ill fame in lan¬ 
guage stronger than the statute uses 
is good after verdict as against ob¬ 
jection that it does not charge that 
accused had knowledge of the char¬ 
acter of the house or sufficiently 
describe the premisea—State v. 
Richards, 44 N.W. 1104, 76 Wis. 364, 

(15) Information for larceny by 
trick alleging that defendants con¬ 
federated together and aided and as¬ 
sisted each other In securing the 
money from complaining witness by 
means of a trick was held sufficient 
as against objection that it failed 
to charge knowledge by one of those 
accused of certain acts of the other. 
—State V. Ward, 268 P. 22, 144 Wash. 
337. 

(16) In information charging fail¬ 
ure to assist Injured person and fail¬ 
ure to Identify self after automobile 
accident, omission of words included 
in'the complaint and warrant, "did 
then and there knowingly and will¬ 
fully fail and neglect to render to> 
the said A. B.," did not warrant re¬ 
versal of conviction, where accused 
did not question sxifficiency of the 
information until after conviction 
and note at conclusion of information 
informed him of statute under which 
he was charged.—^People v. Buckley, 
4 N.W.2d 448, 302 Mich. 12. 

(17) Other cases see 31 C.J. p 877 
note 66 [dl. 

sa D.O.—Neufleld v. U. S., 118 P.2d 

375, 78 APP.D.C. 174. 

Complaiat unknown to law not aided. 

Complaint, information, or indict¬ 
ment setting out no ground of com¬ 
plaint known to law will not be aided 
by verdict.—State v. Gosselin, 6 A.2d 
14, 110 Vt. 861—^tate v, Byea, IZZ 
A. 422, 97 Vt 219—State V. Hodgson, 
28 A. 1089, 66 Vt 134, 
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to the law that can be raised.59 It has been vari¬ 
ously stated that an indictment or information will 
not be held bad after verdict unless it fails in some 
essential averment necessary in the description of 
the crime,®® or unless the indictment is void, charg¬ 
es no offense, and is wholly insufficient to intercept 
the running of the statute of limitations ;®i that aft¬ 
er verdict, no prejudice being shown, it is enough 
that the necessary facts appear in any form, or by 
fair construction can be found within the terms of 
the indictment ;®2 and that the indictment is suffi¬ 
cient if it contains such description of the offense 


as will enable accused to plead the judgment in bar 
of a further prosecution of the same crime,®® and 
to make his defense,®^ or if it informs him of the 
crime for which he is tried.®® So, where the in¬ 
dictment or information is not objected to in a time¬ 
ly and proper manner, if it contains averments nec¬ 
essary to constitute an offense, the mere fact that 
it is ambiguous or misleading,®® or that there is 
loose or technical inaccuracy of statement,®7 or 
that it is somewhat inaccurate and inapt,®s or that 
it is merely imcertain, indefinite, or too general,®® 


69. Mass.—Commonwealtli v. Mc- 
Knight, 186 N.R 42, 283 Mass. 35 

60. Mo.—State v. Blven, 161 S.W.2d 
1114—State v. Toombs. 25 S.W.2d 
101. 324 Mo. 819. 

61. Ala.—Seals v. State, 194 So, 682, 
239 Ala. 5, reversing 194 So. 677, 
29 Ala.App. 154, certiorari denied 
194 So.‘687. 239 Ala. 244. 

62. U.S.—Hagner v. U. S.. 52 S.Ct 
417, 285 U.S. 427, 76 L.Ed. 861, af¬ 
firming 54 F.2d 446, 60 App.D.C. 
335, certiorari granted 52 S 209, 
284 U.S. 614, 76 L.Ed. 524—Keys V. 
U. S.. C.C.A.MO., 126 P.2d 181, cer¬ 
tiorari denied 62 S.Ct 1296, 316 U. 
S. 694, 86 L.Ed. 1764. 

Question involved 
After verdict, the Question la not 
whether the indictment is formally 
correct, but whether it states a pub¬ 
lic offense.—King v. U, S., C.CJL 
Utah, 65 P.2d 1058. 

Where proper objection made 

Even though challenged by special 
demurrer or other appropriate plead¬ 
ing, an indictment or information 
which charges all the essential ele¬ 
ments and ingredients of a statutory 
offense is good after verdict, unless 
substantial prejudice has resulted.— 
Myers v. U. S., C.C.A.Neb., 15 F.2d 
977. 

Defects held not fatal 

(1) Indictment charging interstate 
transportation of woman for pur¬ 
pose of debauchery, although nature 
thereof is not specified, states pub¬ 
lic offense, and Is sufficient after 
verdict.—King v. U. S., aC.A.Utah, 
55 F.2d 1058. 

( 2 ) Indietmeht for receiving and 
concealing and having and retaining 
property belonging to the Ufiited 
States with intent to convert it, 
which recites that when accused re¬ 
ceived the property he knew thah 
it had been stolen from the United 
States by another, necessarily im¬ 
plied that it had been stolen, and' 
failure so to allege was merb defect 
of form, not rendering the indlctj-j 
ment insufficient after ve^ipt. 7 —Wild 
V, U. S., C.C.A.Okl., 291 F. 834. [ 

( 8 ) In prosecutioh ICbr’^Ing^ 


to defraud, indictment alleging that 
letter was deposited in post office 
so addressed as to constitute direc¬ 
tion for delivery to addressee at par¬ 
ticular place was sufficient, on at¬ 
tack after verdict, against objection 
that indictment failed to charge de¬ 
livery.—^Hagner v. U. S., 52 S.Ct. 417, 
285 U.S. 427, 76 L.Ed. 861, affirming 
54 P.2d 446, 66 App.D.C. 335, certio¬ 
rari granted 52 S.Ct. 209, 284 U.S. 
614, 76 Ii.Ed. 524. 

irecessary facts stated 

All the necessary facts may be 
found by fair construction within 
the terms of indictment allegring that 
accused, with felonious intent to ex¬ 
tort money from addressee, a man¬ 
ufacturer and distributor of alumi¬ 
num cooking utensils, transmitted in 
interstate commerce a communica¬ 
tion threatening to Injure addressee's 
reputation unless money should be 
paid to accused, the Injury to rep¬ 
utation being a contemplated dis¬ 
tribution of pamphlet to public to 
effect that use of aluminum cooking 
utensils is harmful and causative 
factor of diabetes and other dis¬ 
eases.—^Keys V. U. S., C.C.A.M 0 ., 126 
F.2d 181, certiorari denied 62 S.Ct. 
1296, 316 U.S. 694, 86 L.Ed. 1764. 

Omisfdoui held xiot of essential el»- 
ments 

An Indictment for sending letter 
in Interstate commerce with intent 
to extort money by threatemng to in¬ 
jure property or reputation of ad¬ 
dressee by distributing a pamphlet 
was sufficient after verdict, as 
against contention that statements 
in letter and pamphlet were true, 
that accused had right to distribute 
pamphlet, and that threat to do 
something which one has right to do 
is not a ^'threat" In a legal sense, 
as none of the alleged omissions is 
an essential element of the offense. 
—^Keys v. U. S., supra. 

63. U.S.—^Pellegrino v. Aderhold, C. 
C.A.Ga.. 55 F.2d 1074, affirming, D. 

* C., 54 F.2d 989. and certiorari de¬ 
nied 52^S.Ct. 647, 286 U.S. 566, 76 
L.Kd. 'l298—Malinow v. U. S., Q.C.j 
A-Md, 42 F.id 374, certiorari 4e-. 
nled 6i B;6t, 79, 582 tT.|. 75: 


L.Ed. 772—Hovermale v. U. S., C.C. 
A.W.Va., 5 F.2d 586. 

Ark.—State v. Masner, 234 S.W. 474, 
150 Ark. 469. 

Mo.—State v. Toombs, 26 S.W.2d 101, 
324 Mo. 819. 

64. U.S.—3MtoLllnow v. U. S., C.C.A. 
Md., 42 F.2d 374, certiorari denied 
51 act. 79, 282 U.S. 875. 75 L.Ed. 
772—^Hovermale v. U. S.. C.C.A.W. 
Va., 5 R2d 586. 

Ark.—State v. Masner, 234 S.W. 474, 
150 Ark. 469. 

65. Ill.—People V. Boryszewskl, 47 
N.E.2d 343, 317 IlLApp. 656. 

66. Ark.—^Anderson v. State, 257 S. 
W. 365, 162 Ark. 14. 

67. U.S.—Harris v. U. S.. C.aA.Mo., 
104 P.2d 41—Musey v. U. S., C.C.A. 
Tex.. 37 P.2d 673—Myers v. U. S., 
C.C.A.Neb., 15 F.2d 977. 

68L Ga.—^Freeman v. State, 7 aR 
2d 779, second case, 61 6a.App. 
850. 

69. U.S.—^Horowitz v. U. S., C.C.A.R. 
I., 10 F.2d 286. 

Cal.—^People v. La Bow, 288 P. 

880, 106 CaLApp. 47. 

Mo.—State v, Rogers, 7 S.W.2d 250, 
320 Mo. 260. 

31 C.J. p 877 note 66 [al. 

Snbstwitial oompliaace with foxm 
suflldeat 

Where indictment was in substan¬ 
tial compliance with form suggested 
in practice book and no request was 
made for more specific statements of 
grounds fin which indictment was 
based, accused after verdict could 
not raise claim that Indictment was 
insufficient.—State v. Kemp, 9 A.2d 

68. 126 Conn. 60. 

DhspeoUled aaeaxtaiBfey 

General complaint as to some un¬ 
specified uncertainty in indictment 
comes too late after verdict.—State 
V. Hannebrink, 44 S.W.2d 142, 329 
Mo. 254. 

Dtfeois hdd not fatal 

(1) Objection to information for 
indefiniteness as to how crime was 
committed cannot be entertained aft¬ 
er veirdict.—State v. Dlldine, 51 S.W. 
2d 1, 830. Mo. 756. 

' (2) After conviction on evidence 
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or that the averments are indirect,^® or in the al¬ 
ternative/^ or that disjunctive charges are made/^ 
is cured by verdict. Also surplusage^^ and repug¬ 
nant allegations'^^ will be disregarded. On the oth¬ 
er hand, defects of substance are not ordinarily 
cured by verdict.^5 50 ^ although it has been stat¬ 
ed that a defect consisting of the omission of a 
material allegation which vrould be held fatal on a 
motion to quash or on demurrer, and as to which 
no attack was made before or during the trial, is 
cured by verdict,^® in general an insufficient de¬ 
scription of the true character of the offense,or 
the omission of an essential element of the offense 
attempted to be charged, or a failure to state 
facts sufficient to constitute the crime charged/^ 
or a failure to state facts sufficient to constitute an 
offense,^® is not waived. 

The failure to negative a statutory exception has 
been held waived but there is authority to the 


contrary.S 2 

On an indictment for assault with intent to com¬ 
mit a crime or for an attempt, an objection that 
the offense intended to be committed is not suffi¬ 
ciently charged comes too late after verdict.®^ An 
indictment, charging an attempt to rob the mails 
by threatening the person in custody thereof with 
dangerous weapons, which only alleges that ac¬ 
cused "did unlawfully, willfully, and feloniously at¬ 
tempt to rob the United States mail’* by assaulting 
the person in custody thereof, although defective 
in failing to allege an intent to rob the mails, is 
good after verdict, however much it might have 
been open to objection by demurrer, the defect be¬ 
ing one of form only.*^ 

Where an indictment is sufficient in form under 
either of two sections of a statute, it will, in case 
one has been repealed by the other, be referred to 
the latter section.85 


unobjecte^ to, objection that indict¬ 
ment did not charge act aggravating 
offense with same particularity as 
completed crime comes too late.— 
State V. £[owerton, 138 So. 668, 173 
Iia. 788. 

(3) Indictment alleging that ac¬ 
cused falsified entry in county col¬ 
lector's books by inserting ‘*Bbker, 
Albert 40 S2 Lot 1 N.W. 6 43 4 
1400 1 82 2 80 15 3 36 30 3 50," 
was held sufficiently definite after 
verdict.—State v. Strack, 292 S.W. 
63. 316 Mo. 691. 

70. D.C.—Neufleld v. U. S., II 8 P. 
2d 375, 73 App.D.C. 174. 

71. Mo.—State v. Bostic, 285 S.W. 
432—^Kinney v. State, 286 S.W. 87. 

72. Miss.—Williams v. State. 94 So. 
882, 130 Miss. 827. 

73: Mo.—State v. Adams, 300 S.W. 

738, 318 Mo. 712. 

SurphiBage 

Unnecessary words in an indict¬ 
ment, not altering the nature of the 
charge, may be rejected as surplus¬ 
age, after the verdict.—^Anderson v. 

U. S., C.C.AN.T.. 294 P. 593, 

74. Mo.—State v. Adams, 300 S.W. 
738, 318 Mo. 712. 

75. Pa.—Commonwealth v. Smith, 
177 A. 73, 116 Pa.Super. 146. 

70. U.S.—U. S. V. Brookman, D.C. 
Minn., 1 P.2d 528, affirmed, C.O.A, 
Brookman v. U. S., 8 P.2d 803. 
Matter eMsntial to deHnition. of of- 

^Speoi^. verdict finding accused 
^l^wfijiUy possessing in- 
toxi^aiing ‘^quor oured omission of 
word ^liqhor" In indictment—^Prench 

V. State, 19 &W.2d 276, 159 Tenn. 

451. “ ‘ 


77. Mo.—State v. Krebs, 80 S.W.2d 
196, 336 Mo. 576. 

31 C.J. p 878 note 69. 

Befect held fatal 

In prosecution under habitual 
criminal statute an information 
which does not show that accused 
had ever been convicted of an of¬ 
fense known to the law, or if so, 
what the crime was. is fatally defec¬ 
tive.—State V. Krebs, supra. 

78. U.S.—Myers v. U. S., C.C.ANeb., 
15 P.2d 977—Gray v. U. S.. C.C.A. 
Cal., 9 P.2d 837—^Kellerman v. U. 
S., C.C.A.Pa., 295 P. 796—U. S. v. 
Leach, D.C.Mich., 291 P. 788. 

Lia.—State v. McDonald, 152 So. 308, 
178 La. 612. 

N.T.—People v. Patrick, 26 N.T.S.2d 
183, 175 Misc. 997. 

Vt.—State V. Gosselin, 6 A.2d 14, 110 
Vt. 361. 

31 C.J. p 878 note 70. 

Pindtng of Jury will not onxa 

The omission of a material aver¬ 
ment cannot be supplied by a finding 
of the jury of a fact not alleged. 
Iowa.—State v. McCormick, 27 Iowa 
402. 

OkL—Jewell v. Territory, 43 P. 1075, 
4 OkL 53. 

Matter of snbstaaioe 

<1) AJlegations of essential ele- 
I ments of statuftory offense are mat¬ 
ters of substance and not of form, 
and their omission is not aided or 
cured by verdict.—^Harris v. U. S., C. 
C.A.MO., 104 P.2d 4L 

(2) Defect in indictment charging 
that lottery tickets had been received 
after interstate shipment had termi¬ 
nated was held matter of substanca 
not of form; hence it was not cured 
by verdict.—^U. S. v. McGuire, C.C.A. 
N.Y., 64 P.^d 485, certiorari denied 
McGuire v. U. S., 54 S.Ct. 63, 290 
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U.S. 645, 78 L.Ed. 560, and Mann v. 
U. S., 54 S.Ct. 70, 290 U.S. 645, 
78 LuKd. 560. 

Defects not cured 

The failure of indictment against 
assistant postmcuater to • identify 
forged paper or record as to which 
false entry was allegedly made as 
record of post-office establishment 
In which assistant postmaster work¬ 
ed was not cured by guilty verdict 
and could not be supplied by intend¬ 
ment or implication.—^Harris v. U. 
S., C.C.AMO., 104 P.2d 41. 

79. U.S.—White v. U. S., C.C.A.Okl., 
67 P.2d 71. 

80. U.S.—^Brenner v. U. S., C.C.A.N. 
T., 287 P. 636. 

Ark.—Whitted v. State, 63 S.W.2d 
283, 188 Ark. 11. 

Ind-—^Alderson v. State, 146 N.E. 572, 
196 Ind. 22. 

Ohio.—Peefer v. State, 182 N.B. 117, 
42 Ohio App. 276. 

Utah.—State v. Durfee, 290 P. 962, 
77 Utah 1. 

31 C.J. p 878 note 71. 

Terdlot merdy vexifles facts alleged 
If all facts alleged in indictment, 
information, or affidavit constitute 
no offense, verdict of guilty merely 
verifies facts alleged without show¬ 
ing violation of law.—^Houston v. 
State, 180 N.E. 582, 203 Ind. 409. 

8L Tenn.—^Preeman v. State, 100 S. 

W. 723, 118 Tenn. 95. 

82. Conn.—Crandall v. State, 10 
Conn. 339. 

83. N.a—State v. Peak, 41 S.B. 887, 
130 N.C. 711. 

84. Ariz.—^Downing v. U. S., 68 P. 
565, 8 Ariz. 31. 

85. Ala—Taylor v. State, 14 So. 875, 
100 Ala. 68. 
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Cure by evidence. Under the doctrine of aider 
by verdict the failure of an information charging 
a second offense to allege that it is for a similar 
violation is cured by evidence, admitted without 
objection, which shows that fact;86 and a charge 
of a false entry in the daily statement of the bank 
instead of in a book of the bank is cured where the 
evidence showed the daily statement was the gen¬ 
eral ledger, the most important book of the bank;87 
but evidence will not cure the failure of an indict¬ 
ment to allege that the building which accused is 
charged with having broken into is of the charac¬ 
ter necessary to make the act charged a crime,88 

§ 320. -Description of Property 

In general the failure to describe property which Is 
the subject of the offense charged Is aided by verdict; 
but an imperfect description of such property, or a fail¬ 
ure to describe property which Is merely incidental to, 
and not an essentlai element of, the crime charged is 
ordinarily cin*ed thereby. 

The failure to describe property which is the 
subject of the offense charged is fatal even after 
verdict but, where it is objected to for the first 


time after verdict, the failure to describe property 
v/hich is merely incidental to, and not an essen¬ 
tial element of, the crime charged is not fatal.^® 
On the other hand, although in some jurisdictions 
an insufficient description of property stolen has 
been held not cured by verdict,®^ as a general rule 
an imperfect description of property stolen or oth¬ 
erwise unlawfully obtained, to which timely and 
proper objection was not made, comes too late after 
verdict and is not aided thereby,^2 ^s is also the 
failure to describe a gambling device with certainty 
to a particular intent,^^ or a building accused is 
charged with having broken and in which he com¬ 
mitted burglary. 

§ 321. -Duplicity and Joinder of Offenses 

As a general rule duplicity or misjoinder of offenses. 
If not objected to in a timely and proper manner, Is cured 
by verdict, at least where the accused Is acquitted as to 
all but one of the offenses charged; but there Is au¬ 
thority which holds that a misjoinder of offenses subject 
to different punishment Is not cured by verdict. 

As a general rule duplicity,^® qj. charging of 
two or more separate offenses in the indictment or 


86. La.—State v. CSoleman, 104 So. 
705. 158 La. 755. 

87. La.—State v. Cloutier, 159 So. 
330. 181 La. 222. 

88l La.—State v. Caron, 105 So. 47, 
168 La. 1014. 

89. Mo.—State v. PIscher, 249 S.W. 
46, 297 Mo. 164. 

90. Mo.—State v. Hudson, 285 S.W. 
733, 814 Mo. 599—State v. Linders, 
253 S.W. 716, 299 Mo, 671. 

Ibeavlng plaoe of injury to property 
Information in langruage of stat¬ 
ute for feloniously leaving: place of 
Injury to property is grood after ver¬ 
dict, althougrh not particularly de- 
scribingr the property injured,—State 

V. Hudson, 286 S.W. 733, 314 Mo. 599. 

91. Miss.—^Merrill v. State, 45 Misa 
651. 

N.H—Lord v. State, 20 N.H. 404. 
Vt—State V. Baker, 138 A. 736, 100 
Vt. 880. 

W. Va.—State v. Robison, 166 S.E. 
649, 109 W.Va. 661. 

98. La-—State v. Smith, 106 So. 324, 
159 La. 840—State v. Jim, 19 So. 
146, 48 La-Ann. 267—State v. 

Thomas, 30 La.Ann. 600. 

Mo.—State v. Bostic, 285 S.W. 432, 
433, citing: Corpus Jtixis. 

N.M.—State v. Hurst, 288 P. 904, 
34 N.M. 447. 

31 C.J. p 878 note 77. 

Value of property 
In prosecution for receiving: car¬ 
cass of steer, knowing: steer to have 
been stolen, denial of motion to 
auash information for failure tp al- 
legre value of carcass waSr not prej¬ 


udicial to accused, in view of fact 
that value was found to be eig:hty 
dollars.—State v. Scholl, 236 P. 816, 
118 Kan. 629. 

Bleadingrs held snfllclimt after ver¬ 
dict 

An indictment charg:ing: accused 
with grand larceny of “cattle” re¬ 
ferred to animals of the cow kind, 
so as to bring: the indictment with¬ 
in statute mahing: the stealing: of an 
animal of the cow kind grand lar¬ 
ceny, and. In the absence of timely 
and appropriate objections, was suf¬ 
ficient to sustain a Judgment of con¬ 
viction for grand larceny.—Seals v. 
State, 194 So. 682, 239 Ala. 5, re¬ 
versing: 194 So. 677, 29 Ala.App. 154, 
certiorari denied 194 So. 687, 239 
Ala. 244. 

93. Ala.—Jackson v. State, 182 So. 
83, 236 Ala. 75, reversing; 182 So. 
82, 28 Ala.App. 233, following: Mas- 
toras V. State, 180 So. 118, 28 Ala. 
App. 123, certiorari denied 180 
So. 115, 236 Ala. 519. 

Indictment held sufficient 
An Indictment charg:ing: that ac¬ 
cused “did possess, keep, own, set up, 
operate, or conduct, or did permit 
to be set up, operate, or conducted a 
grambling: device contrary to law” 
was sufficient to support Judgement of 
conviction, in absence of any appro¬ 
priate objection at trial, notwith¬ 
standing: it was subject to demurra¬ 
ble defect that it did not describe 
g:amblingr device.—Jackson v. State, 
182 So. 83, 236 Ala. 75, reversing: 
182 So. 82, 28 AIa.App. 233, following 
Mastoras v. State, 180 So. 113, 28 
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Ala.App. 123, certiorari denied 180 
So. 115, 235 Ala. 519. 

94. La.—State v. Drummond, 61 So- 
778. 132 La. 749. 

95. U.S.—Greater New Tork Live 
Poultry Chamber of Commerce v. 
U. S., C.C.A.N.T., 47 F.2d 156. cer¬ 
tiorari denied 51 S.Ct. 486, 283 

U. S. 837, 75 L.Ed. 1448—Haussener 

V. U. S., aC.A,Neb., 4 P.2d 8S4. 
Conn.—State v. Miglin, 125 A. 266, 

101 Conn. 8. 

Fla—Scott V. State, 99 So. 245. 87 
Fla. 12. 

Ky.—Osborne v. Commonwealth, 268 
S.W. 798, 207 Ky. 98. 

Mo.—State v. Adams, 800 S.W. 738, 
318 Mo. 712. 

N.C.—State v. Beal, 154 S.ES. 604, 199 
N.C. 278—State v. Christmas, 8 
S.E. 361, 101 N.C. 711. 

Okl.—Walter v. State, 233 P. 240, 
29 OkLCr. 221. 

Tex.—^Tuckness v. State, 276 S.W. 
277, 101 Tex.Cr. 483—^Brown v. 
State, 267 S.W. 891, 96 Tex.Cr. 409, 
denying rehearing 254 S.W. 495, 
96 Tex.Cr. 409—Kocich v. State, 
249 S.W. 494, 94 Tex.Cr. 74—Mel- 
ley V. State, 248 S.W. 367, 93 Tex. 
Cr. 522. 

Utah.—State v. Woolman, 33 P.2d 
640, 84 Utah 23, 93 A.L.R. 723. 
Wash.—State v. Pioklin, 67 P.2d 897, 
190 Wash. 168. 

31 C.J. p 878 note 78. 

Surplusage 

An information charging offense 
of killing an animal with the intent 
to steal the carcass was good after 
verdict, notwithstanding inforxna- 
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information,®® if not objected to in a timely and 
proper manner, is cured by verdict, the jury being 
presumed to have found accused guilty of one of¬ 
fense and to have acquitted him of the other.®*^ 
So, where there is a misjoinder of counts, an ob¬ 
jection cannot generally be raised after verdict,®® 
for a misjoinder of counts is cured by an acquittal 
as to all but one,®® and accused cannot complain if 
he is convicted on but one count, and the judgment 
is rendered on that one;^ nor will the verdict be 
disturbed because separate offenses are charged 
where no objection was made on that ground be¬ 
fore verdict and the evidence and instructions all 
related to one offense,® or where, although no mo¬ 
tion to elect was filed, the court on its own mo¬ 
tion instructed the jury that they could convict 
of only one offense.® Where distinct offenses, which 
are of different nature, are joined in the same 
count^ or in different counts,® it has been held that 
in order for the verdict to cure the defect it must 
be special and find accused guilty of only one of 
the offenses charged; and where a single count 
joins distinct offenses, subject to different punish¬ 


ment, the defect is not cured by verdict,® at least 
unless the verdict specifies the offense of which ac¬ 
cused is convicted.'^ Where an indictment in sev¬ 
eral coimts did not show whether it charged dis¬ 
tinct offenses or the same offense in different forms, 
a conviction of two offenses was reversed, although 
accused interposed no objection.® After the state 
has made an election between the offenses charged, 
if accused desires to make further objection on the 
ground of duplicity, he should do so before verdict.® 
How^ever, the election of the prosecuting attorney 
to stand on one count without the exclusion of the 
evidence relating to the other count or counts will 
not cure a pleading bad for duplicity.^® 

§ 322. -Variance 

As a general rule a variance cannot be taken ad- 
vantage of when It is objected to for the first time after 
verdict. 

Variance cannot as a general rule be taken ad¬ 
vantage of after verdict,although it has been held 
that in a proper case a judgment may be reversed 


tion also alle£:ed tliat accused did fe¬ 
loniously steal, take, and carry away 
the carcass, where such allegation 
was mere surplusage.—State v. Spl- 
dle, 116 S.W.2d 96, 342 Mo. 571. 
l>aplicity or misjoinder of offenses 
as ground for motion in arrest of 
Judgment see Criminal Law § 1584. 
Plea of guilty as waiving defects In 
Indletment or information see 
Criminal I^aw $ 424. 

96. Utah.—State v. Woolman, S3 P. 
2d 640, 84 Utah 23, 93 A.L.R. 723. 

97. Ind.—Simons v. State, 25 Ind. 
331. 

98. Conn.—State v. Kemp, 9 A.2d 63, 
126 Conn. 80. 

Mo.—State v. McGinnis, 7 S.W.2d 269, 
320 Mo. 228. 

31 C.jr. p 879 note 80. 

99. U.S.—Latses v. U. a. C.C.A. 
Utah. 45 F.2d 949—Weinhandler v, 
U. a, C,aA.N.T., 20 P.2d 869— 
Morrts V. U. S., C.CJLCal.. 12 R.2d 
727—^Beaux Arts Dresses v. U. S., 
C.aA.N.T., 9 P.2d 531. 

81 CJ. p 788 note 61—1 CJ. p 318 
note 6. p 323 note 72. 


1. Tenn.—Stevenson v. State, 5 

* Bkxt. 681. 

81 C.X. 879 note 81. 

9^ OWL-^Walter v. State. 233 P. 240, 
29 OkLCr. 221. 

* 


a Mo.—State v. Nerini, 6 aW.2d 
196. 


•i*’ i2 A. 787. 


S. N-C.—State v. Perdue. 12 S.B.1 
253, 107 N.C. 853. 

31 C.J. p 879 note 83. 

Form and sufficiency of verdict | 
where indictment contains several | 
counts see Criminal Law S 1403. 

a U.S.—Creel v. U. S., C.C.A.Okl.,i 
21 F.2d 690, 691, citing Corpus 
xis. 

31 C.J. p 879 note 85. 

7., Ala.—James v. State, 16 So. 94, 
104 Ala. 20. 

i 

a Colo.—White v. People, 45 P. 539, 
8 Colo.App. 289. 

a Mo.—State v. Davis, 140 S.W. 902, 
237 Mo. 237. 

la OkL—Keenan v. State, 248 P. 
1001, 83 Okl.Cr. 400. 

IL U.S.—McGill V. U. a, CC.A.Tex., 
10 F.2d 972. 

Miss.—Slade v. State, 119 So. 355. 

N.M.—State v. Russell, 19 P.2d 742, 
744, 37 N.M. 131, citing Corpus Ju- 
ris. 

31 C.J. p 879 note 88, 

Cure, under statutes providing there¬ 
for, pf variance between indict¬ 
ment and proof see Infra S 336. 

Right to raise question of variance 
between indictxi&ent and proof for 
first time on e^peaJ see Criminal 
Law 9 1671. 

Variance between accusation and 
proof as ground fpr motion id 
arrest of Judgment see Criminal 
Law 9 1537. , ' 

Waiver, In absence of statute so pro- 
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Tiding, of variance between indict¬ 
ment and proof see supra 9 302. 

Varlauoes held onred 

(1) Variance between allegation In 
the bill of particulars and proof 
cannot be taken advantage of after 
verdict.—State v. Gilmore, 134 P.2d 
541, 47 N.M. 59, appeal dismissed Gil¬ 
more V. State of New Mexico, 64 S. 
Ct 193. 

(2> Variance between indictment 
and proof in name of owner of prop¬ 
erty stolen is waived if it Is not ob¬ 
jected to before verdict.—-Horn v. 
State, 147 So. 310, 165 Miss. 169. 

(3) In robbery prosecution, vari¬ 
ance between indictment and proof 
respecting ownership of property ac¬ 
cused was attempting to obtain was 
waived, where objection was not tak¬ 
en until after verdict.—^Hall v. State, 

148 So. 793, 166 Miss. 33L 

(4) Irregularity consisting of va¬ 
riance between allegation and proof 
as to prior offense, in that prior 
offense was alleged as cause No. 
4468, and the proof showed it was 
cause No. 4462, was cured by the 
verdict.—McGill v. U. S., C.C.A.Tex., 
10 F.2d 972. 

<5) Accused not objecting to 
forged contract, alleged int hsec verba 
in indictment, as evidence on ground 
of variance or assigxiing such ob¬ 
jection before verdict,' eannot object 
thereafter if indictment was amend- 
ablei—^Neilsen v. State, 115 So. 429, 

149 Miss. 223. 

(6>* Other cases 86e 31 CJ. p 879 
nbt^‘ 88 taj: ^ 
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where it is apparent from the record that there is 
a fatal variance between the charge and the proof .12 

§ 323. Verdict on Indictment Containing 
Good and Bad Counts 

A general verdict on an indictment containing good 
and bad counts will ordinarily be referred to the good 
count or counts, if It Is supported by the evidence, and 


sustained; but a verdict which was based on a bad 
count or which may have been based thereon or in¬ 
fluenced thereby will net be sustained. A special ver¬ 
dict on a good count is not invalidated by a bad count. 

A general verdict on an indictment which con¬ 
tains good and bad counts will generally be referred 
to the good count or counts if it is sustained by the 
evidence, and the judgment of the court thereupon 
sustained,if nothing appears in the instructions 


la. N.C.—state v. Burgess, 74 N.C. 
272. 

31 C.J. p 879 note 89. 

13. U.S.—Powers v. XJ. S., Va-, 32 
S.Ct. 281. 223 U.S. 303, 56 KSd. 
448—^Dunbar v. U. S., Or., 15 S. 
Ct. 325, 156 U.S. 185. 39 KEd. 390 
—Claassen v. U. S.. N.Y., 12 S.Ct. 
169. 142 U.S. 140, 35 L.Ed. 966— 
Clifton V. U. S.. Pa., 4 How. 242. 
11 L..Bd. 967—Shelton v. U. S.. C. 

C.A.Fla., 69 F.2d 223, certiorari de¬ 
nied 55 S.Ct. 85, 293 U.S. 574, 79 L. 
Ed. 672—U. S. V. McGuire, C.C.A. 
N.Y., 64 F.2d 485, certiorari denied 
McGuire v. U. S., 54 S.Ct. 68. 290 

U. S. 645, 78 KEd. 560. and Mann 

V. U. S.. 54 S.Ct 70. 290 U.S. 645, 
78 UEd. 660—Neu v. U. S., C.C.A. 
Wis., 10 F.2d 146—Mills v. U. S., 
CC.A.Tex., 294 F. 77—Bruno v. U. 
S., C.C.A.Mass.. 289 F. 649—White 
V, U. S., aC.A.Ohlo, 263 F. 17, cer¬ 
tiorari denied 40 S.Ct 687, 263 U. 
S. 496, 64 XxEd. 1030—^Lauffhter 
V. U. S.. Tex., 261 F. 68, 171 C.C.A. 
664, certiorari denied 40 S.Ct 220, 
251 U.S. 561, 64 L.Ed. 415—Bues- 
sel V. U. S.. Conn., 268 F. 811, 170 
C.C.A. 105—Doe v. U, S„ Colo., 263 
F. 903, 166 C.C.A. 8—U. S. v. Lair, 
C.C.A.Ean., 196 F. 50—^Lehman v. 
U. S., N.Y., 127 F. 41, 61 C.C.A, 
677—Milby v. U. S., Ky.. 120 F. 
1, 57 C.C.A, 21—^Dimmlch v. U. S., 
Ky., 116 F. 826, 54 C.C,A. 329. cer¬ 
tiorari denied 23 S.Ct 850, 189 

U. S. 609, 47 L.Bd. 923—U. S. v. 
Jenson, D.C.Iow8l, 16 F. 138, 5 Mc¬ 
Crary 34. 

Ala.—James v. State, 16 So. 94, 104 
Ala. 20—^May v. State, 5 So. 14, 
85 Ala. 14—^Barber v. State, 78 
Ala. 19-^-Ohappell v. State, 62 Ala. 
359—State v. Lassley, 7 Port 526 
—^HArris v. Purdy, 1 Stew. 231— 
Dorgan v. State, 196 So. 160, 163, 
2^ Ala.App. 362, citing Goxpiis Jo- 
xls—^Levoy v. State, 179 So. 391, 
28 Ala.App. 94—^Dowdy v. State, 
98 So. 365, 19 ;^Ja.App. 503, re¬ 
versed on other grounds Ex parte 
Dowdy. 98 So. 367, 210 Ala. 419— 
l^uren v. State, 97 So. 257, 19 
Ala.App. 834—^Hopkirts v. State, 
93 So. 40, 18 'Ala.App. 423—^Dyke 

V. State, 93 So* 39, 18 Ala.App. ^567 
—^Ldminack v. State, 92 So. l 505, 
18 Alfl-App. ^00, .certiorari, des^eid 
Ex parte Lain^nack^ ^8 So. 92^, 26|8 

: Ala,. 699--FfWil|3itei) v, Stat^ %2 

504, 18 Ala.App. i J|90.TrLafl;^na<jk 


V. State, 92 So. 602. 18 Ala.App. 
399, certiorari denied Ex parte 
Laminack, 92 So. 920, 207 Ala. 712 
—Savage v. State, 92 So. 19. 18 
Ala.App. 299—Sanders v. State, 79 
So. 312, 16 Ala.App. 531—Cunning¬ 
ham V. State. 74 So. 747, 16 Ala. 
App. 644. 

Ark.—Cooper v. State, 37 Ark. 412— 
Howard v. State, 34 Ark. 433. 

Colo—^Imboden v. People, 90 P. 608, 
40 Colo. 142. 

Conn.—State v. Stebbins, 29 Conn. 
463. 79 Am.D. 223. 

D.C.—Goodman v. U. S., 70 F.2d 741, 
63 App.DC. 137. 

Fla.—Jordan v. State, 22 Fla. 528. 

Ga.—Cone v. State. 191 S.B. 250. 
256, 184 Ga. 316, citing Oorptu Jtu 
xls. 

Ill.—People V. Sink. 30 N.B.2d 40, 
374 Ill. 480—People v. Waitches, 13 
N.E.2d 974, 368 lU. 302, affirming 
8 N.E.2d 687. 290 Ill.App. 402— 
People v. Blume. 178 N.E. 48, 345 
Ill. 624—People v. Gillespie, 176 N. 

E. 316, 344 Ill. 290—People v. Don- 
aadson, 173 K.E. 357, 341 Ill. 369 
—People V. Lloyd. 136 N.E. 506, 304 
IlL 23-People v. Metlock, 135 N.E 
767, 303 Ill. 399—Gallagher v. Peo¬ 
ple, 71 N.E. 842, 2X1 IlL 158. error 
dismissed 27 S.Ct. 779, 203 U.S. 600, 
61 LiJBld. 334—^McElroy v. People, 
66 N.E 1068, 202- Ill. 473—Ochs v. 
People, 16 N.E. 662, 124 IlL 399— 
Townsend v. People, 4 IlL 326— 
People V. Dickelman, 26 N.R2d 704. 
304 IlL App. 482—People v. EAhn, 
256 IlLApp. 415—^People v. San 
Filippo. 243 IlLApp. 146—^People v. 
Curran, 207 IlLApp. 264, affirmed 
121 N.B. 637, 286 HL 302. 

Ind.—^Meno v. State. 164 N.E. 98. 
197 Ind. 16—Speybroeck v. State, 
166 N.R 817, 200 Ind. 69—Mc- 
Cutcheon v. State. 155 N.E. 644. 199 
Ind. 247. 

Kan.—State v. Rlcksecker, 85 P. 547, 
73 Kan. 495. 

Ky.—^Buford v. Commonwealth, 14 R 
Mon. 24v 

La.*..State v. Jack, 72 So. 429, 139 
La. 885^'-State ▼. Duford, 2 La.Ann. 
732 

Me.^tate Vw’Tibbets, 29 A. 979, 86 

1 'Me. 189. ^ ' 

Md.—^Manly v. State, 7 Md. 186. 

: Mass.^—Lamed v. Commonwealth, 12 
Meta 240. 

Mic^iTT^ple^ F- ^Irdfr .36 1^87, 

.ii26 ^9%, 631. . , ; 


Miss.—Goins v. State, 124 So. 785, 
155 Miss. 662. 

Mo.—State v. Clark. 47 S.W. 886. 147 
Mo. 20—State v. Linton, App., 217 
S.W. 874, transferred, see 222 R 

W. 847, 283 Mo. 1. 

Neb.—Wells v. State, 239 N.W, 834, 
835, 122 Neb. 178, citing Corpus 
Jmxis. 

N.H—State v. Shaheen, 123 A. 223, 

81 N.H. 194—State v. Canterbury, 
28 N.H. 196. 

N.J.—State V. Grover, 139 A. 417, 104 
N.J.Law 10—State v. Dunlap, 136 
A. 510, 103 N.J.Law 209—State v. 
Verona. 108 A 260, 93 N.J Law 389 
—State V. Matarazza, 107 A. 266, 

93 N.J.Law 47, affirmed 109 A 304, 

94 N.J.Law 263—Hunter v. State, 
40 N.J.Law 495—West v. State, 22 
N.J.Law 212. 

N.Y.—Hope V. People, 83 N.Y. 418, 
38 Am.R. 460—^Pontius v. People, 

82 N.Y. 339—People v. Alexander, 
171 N.Y.S. 881, 188 App.Div. 868, 
motion denied 121 N.R 883, 224 
N.Y. 733, affirmed 122 N.B. 887, 
225 N.Y. 717—^People v. Levoy, 76 
N.Y.S. 783, 72 App.Div. 56—People 
V. Davis, 45 Barb. 494, affirmed 
36 N.Y. 77—^Kane v. People, 8 
Wend. 203. 

N.C.—State v. McAllister, 121 S.R 
739, 187 N.C. 400—State v. Cole¬ 
man. 101 S.E. 261. 178 N.C. 757 
—State V. Rumple, 100 S.R 622, 
178 N.C. 717—State v. Sprouse, 64 
S.R 900, 150 N.C. 900—State v. 
Smiley, 7 S.R 904, 101 N.C. 799. 
Ohio.—^Robbins v. State, 8 Ohio St. 
131—Bailey v. State, 4 Ohio St 440 
-Stoughton V. State, 2 Ohio St 
562. 

Pa.—Commonwealth v. Prickett, 19 
A 218, 132 Pa. 371—Commonwealth 

V. Schoenleber, 96 Pa.Super. 76— 
Commonwealth v. Church, 17 Pa. 
Super. 8 O-'—Commonwealth v, Brad¬ 
ley, 16 Pa.Super. 561—Common¬ 
wealth V. Landis, 13 Pa.Super. 134 
—Commonwealth v. Scull, 20 Pa. 
Dist 259, 38 Pa.Co. 529, reversed 
on other grounds 47 Pa.Super. $00. 

S.C.—State V. Pace, 43 S.aL. 355— 
State V. Posey, 41 S.aL. 484. 
Tenn.—^Isham v. State, 1 Sneed HI. 
Tex.—Briggs v. State, 300 5.W. 66, 
108 Tex.Cr. 169—^Brown v. State, 
242 S.W. 218, 92 Tex.Cr. 147— 
Plachy v. State, 239 S.W. 979, 91 
Tex.Cr, 406—^Epps v. S^te, 283 S. 

W. 652, 91 T«x.Cr. 270—^-Sanchez v. 
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or otherwise to indicate the probability that the 
verdict was addressed to the bad counts but 
this rule does not apply where there is no defective 
count and distinct offenses are properly charged 
in different counts.^® The rule applies where but 
one offense in fact is charged.^® Where separate 
offenses are charged in different counts, the rule 
has been applied in some jurisdictions,at least 
where the same punishment is prescribed for the 
various offenses charged,^® or where the offenses 
charged are of the same grade and punishable 
alike,or relate to the same transaction but in 
other jurisdictions it has been held that a general 
verdict under an indictment containing several 
counts charging separate crimes, some of which are 
good and some bad, will not be sustained.^^ 

A general verdict will not be sustained where it 
is impossible to know whether it was based on 
the good or on the bad counts and a distinc¬ 


tion must be made between verdicts which find all 
of the various counts and a verdict which includes 
one of such counts, it being uncertain which one 
is included,^^ So, a general verdict will not be sus¬ 
tained where different offenses are charged in dif¬ 
ferent counts, some of w’hich are good and some 
bad, and e\'idence is introduced under the good and 
bad counts and the jury are instructed on them;^^ 
or where different offenses calling for other and 
different proof are charged in separate counts and 
the jury are instructed that they may return a gen¬ 
eral verdict based on any of the counts, even though 
they do not find accused guilty of the others or 
where distinct offenses are charged in separate 
counts of both of which the party cannot be guilty 
and there is evidence pertaining to both counts,26 
or where the same offense is charged in different 
counts of the indictment and evidence applicable to 
a bad count is submitted to the jury with the oth¬ 
er evidence.27 However, where a general verdict 


state, 233 S.W. 982. 90 Tez.Cr. 158 
--Escue V. State, 227 S.W. 483. 88 
Tex.Cr. 447—Noodleman v. State, 
170 S.W. 710. 74 Tex-Cr. Bll-Stu- 
art V. State. 124 S.W. 656, 57 Tex. 
Cr. 592—^Denison v. State, 93 S.W. 
731, 49 T€X.Cr. 428—Heum v. State, | 
90 S.W. 1109, 49 Tex.Cr. 125. 

Vt—State V. Davidson, 12 Vt 800. ; 

Va.^oIlins v. City of Radford. 113 
S.B. 735. 134 Va. 518—Kirk v. 
Commonwealth, 9 Leicrh 627, 38 1 
Va, 827. ! 

W.Va.—State v. Cooper, 181 S,E. 30, j 
111 W.Va. 255—State v. Mayle, 152 
S.R 638. 108 W.Va. 681, 

Wia—Bobbins v. State, 253 N.W. 
570, 214 Wis. 498—State v. Kube, 
20 Wis. 217, 91 Azn.D. 390. 

16 C.J. p 1106 note 17—36 CJ. p 
945 note 55. 

Insufficiency or defectiveness of 
count in indictment contalninsr 
sood and bad counts as harmless 
error not constitutinsr OTX^und for 
reversal where sentence imposed 
was warranted under srood count 
or counts see,Criminal Law § 1898. 

Presumptions indulsred on appeal to 
sustain verdict, judgment, and sen¬ 
tence where indictment contains 
several counts, some sood and 
some bad, see Criminal Law 5 1858. 

Sufficiency of creneral verdict where 
one count is supported by evidence 
see Criminal Law S 1403 d. 

Validity of: 

General verdict of guilty where 
there are several counts charg¬ 
ing: 

Same crime or different crimes 
arising out of same transac¬ 
tion see Criminal Law 5 1403 
c. 

Separate offenses see Criminal 
Law } 1408 b. 


Sentence based on indictment con¬ 
taining good and bad counts see 
Criminal Law 8 1567 b. 

Ksason. for rule 

The presumption Is that the jury 
were instructed to pass on each 
count, and did so in rendering their 
general verdict.—^Bruno v. U. S., C, 
C.A.Ma8S., 289 F. 649. 

14b IT.S,—Bruno v. XJ. S., supra. 
Wis.—Bates v. State, 103 N.W. 251, 
124 Wis. 612. 

15. N.T.—People v. Van Zlle, 38 N. 
E. 380, 143 N.Y. 368, reversing 26 
N.Y.S. 390, 73 Hun 534. 

Validity of general verdict of guilty 
where there are several counts 
charging separate offenses see 
Criminal Law 5 1463 h. 

16. Ala.—Cleveland v. State, 103 So. 
707, 20 Ala.App. 426, certiorari de¬ 
nied Ex parte Cleveland, 108 So. 
711, 212 Ala. 635. 

Ind.—McCutcheon v. State, 155 N.E. 

544, 199 Ind. 247. 

16 CJ. p 1106 note 19« 

Act ohuged in several ways 

If one criminal act is charged in 
several ways, one good count, sup¬ 
ported by competent evidence, will 
sustain a general verdict of gruilty. 
—Johnson v. U. S., Ill., 215 P. 679, 
131 aC.A. 613, L.R.A.1915A 862. 

17. Ind.—Meno v. SUte, 164 N.B. 
93, 197 Ind. 16. 

La.—State v. Jack, 72 So. 429, 139 
La. 885. 

N.J.—State V. Grover, 139 A. 417, 
194 N.J.Law 10—State v. Verona, 
108 A 250, 93 N.J.Law 389. 

Pa.—Commonwealth v. Landis, 13 Pa. 
Super. 134. 

Counts based on. invalid statutes 
In a prosecution for several offens¬ 
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es a general verdict supported by 
the evidence will be sustained where 
some of the counts are good, even 
though others are bad because the 
offenses charged therein are based 
on unconstitutional statutes.—^Meno 
V. State, 164 N.B. 93, 197 Ind. 16. 

1& Miss.—Goins V. State, 124 So. 
785, 155 Miss. 662. 

Wis.—State v. Kube, 20 Wis. 217, 91 
Ain.D. 390. 

16. N.C.—State v. Epps, 197 S.E. 
580, 213 N.C. 709—State v. Maslin, 
143 S.B. 3, 196 N.C. 687—State v. 
Toole. 11 S.E. 168, 106 N.a 736. 
86. W.Va.—State v. Johnson, 164 S. 

B. 31, 111 W.Va. 653. 

31 C.J. p 879 note 91. 

81. Cal.—^Ex parte Dal Porte, 244 
P. 355, 198 Cal. 216. 

88. Cal.—^People v. Turner, 45 P. 
331, 113 CaL 278. 

Md.—Billlg V. State, 145 A 492. 157 
Md. 185. 

83. S.C.—State v. Posey, 41 S.C.L 1 . 
484. 

84. CaL—^People v. Turner, 45 P. 
331, 113 Cal. 278—^People v. Smith, 
37 P. 516, 103 CaL 563—People v. 
Mitchell, 28 P. 597, 92 Cal. $90. 

85. U.S.—Bruno v. U. S., C.C.A 
Mass., 289 P. 649. 

Season for rule 

In such case, if any count is bad, 
the verdict must fall, for it cannot 
be presumed, as in the ordinary case, 
that the verdict was based on all 
the counts.—Bruno v. XJ. S., supra. 

86. S.C.—State V. Anderson, 32 S.C. 
L. 455. 

87- XJ.S.—^Bruno v. XJ. S., C.C,A 
! Mass., 289 P. 649. 

I Cal.—People v. Garnett. 61 P. 1114, 
I 129 CaL 864. 
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could not have been rendered on proof of the bad 
counts only, a general verdict may be sustained.28 
Also for the rule to apply there must be no mat¬ 
ters of aggravation alleged in the defective counts 
that may be supposed to have influenced the judg¬ 
ment and sentence.^s 

The verdict will not be sustained if the evidence 
clearly shows that it is not responsive to the valid 
count.30 Where there is a verdict of guilty refer¬ 
ring especially to two counts, one of which is bad, 
it has been held that the verdict cannot be sustained 
as on the good count and, where the indictment 
contains a good and a bad count and is convicted 
under the bad count, the verdict will not be sus- 

tained.^2 

Where a special verdict is rendered on the good 
count, it is not invalidated by the fact that the in¬ 
dictment contains bad counts.^* 

After objection to defective count. It has been 
held, although there is authority to the contrary, 
that the general rule does not apply and the gen¬ 
eral verdict cannot be sustained where the court has 
refused to strike the bad counts from the indict¬ 
ment after its attention has been called to them by 
special demurrer or motion to quash,since it is 
impossible to tell on which count the general ver¬ 
dict was rendered, and, if it was rendered on all, 
and one is bad, it must be illegal,^® at least where 
testimony was admitted over objection which was 
applicable alone to the bad counts but, where 
no objection was made to the reception of evidence 
that might have applied to the bad count or counts, 
the verdict will be sustained and applied to the 


good count.38 Jn case of a specific verdict of guilty 
on all the counts contained in the indictment, it has 
been held that a judgment on the good counts will 
not be arrested, although a demurrer to the bad 
counts was overruled.^® 

Where punishment fixed by jury. Where thc*ju- 
ry are required to fix the punishment, a general ver¬ 
dict on good and bad counts cannot be sustained, 
for the reason that it is impossible to tell in what 
manner the jury apportioned the punishment,^® and 
also because the evidence on the bad counts may 
have aggravated the punishment imposed by the 
verdict.^1 

§ 324. Verdict on Cotint Containing Defective 
Allegations 

A general verdict on a single count charging several 
acts Is generally sufficient if any of the acta Is well 
charged, unless evidence is submitted In support of the 
bad allegations which the Jury may have considered. 

Where several acts are charged in a single count, 
a portion of them only being sufficiently charged, a 
general verdict is generally regarded as sufficient if 
any of the acts is well charged,being applied to 
that portion of the count which properly charges 
the unlawful act.^® On the other hand, it has been 
held that, if an indictment contains allegations 
which are bad, and evidence is submitted in support 
of them, a general verdict of guilty cannot be sus¬ 
tained, since it is impossible to determine whether 
the jury have considered the improper evidence>^ 

§ 325. Verdict on Consolidated Indictments 

In general a verdict on consolidated indictments Is 
good If any of the indictments Is good. 


SCass.—Commonwealth v. Boston & 
M. R. Co., 183 Mass. 383. 
aa Mass.—Commonwealth v. Nich¬ 
ols, 134 Mass. 531. 

89. N.H.—Arlen v. State, 18 N.H. 
563. 

aa Tenn.—Rice v. State, 8 Heisk. 
215. 

31. Ind.—Bnwrlgrht v. State, 58 Ind. 
567. 

38. Ky.—Alberts v. Commonwealth^ 
9 Ky.Op. 682. 

33. Ala.—^Parrister v. State, 92 So. 
504, 18 Ala.App. 390. 

Md.—Delcher v. State, 158 A. 37, 39, 
161 Md. 475, citingr Corpus Jnzis. 
N.T.—People v. Paden, 3 N.B.2d 584, 
271 N.T. 435, afflrmingr 286 N.Y.S. 
405, 247 App.Div. 777, 407 (two 
cases), 247 Api>.Dlv. 777, 408 (two 
cases), 247 App.Div. 778, 409 (two 
cases), 247 App.Dlv. 778. 

31 C.J. P 880 note 2. 

34. U.S.—^Powers v. U. S., Va., 32 
S,CL 281, 223 U.& 303, 56 KEd. 
448. 


III.—^People V. Waitches, 18 N.B.2d 
974, 368 Ill. 302, affirming 8 N.E.2d 
687, 290 I11.APP. 402. 

W.Va.—State v. Johnson, 164 S.B. 

31, 111 W.Va. 653. 

81 C.J. p 879 note 98. 

36. Ga.—Mindler v. State, 199 S.m 
860, 58 Ga.App. 759. 

Md.—Billig V. State, 145 A. 492, 
157 Md. 185. 

81 C.J. p 879 note 97. 

36. Ga.—Mindler v. State, 199 S.E. 

860, 58 Ga.App. 759. 

16 CJ. P 1107 note 24. 

37- Tex.—Vincent v. State, Cr., 55 S. 
W. 819—McMurtry v. State, 43 S. 
W. 1010, 38 Tex.Cr. 621. 

However, in a case in which it 
was held that a motion to auash 
a particular count should have been 
sustained because it charged no of¬ 
fense, the court, without any con¬ 
sideration or reference to the ap¬ 
plicability of the evidence to the 
good or bad counts or failure to 
object thereto, upheld a general ver¬ 
dict and applied it to the good count 
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—PHichy V. State, 2*9 S.W. 979, 91 
Tex.Ch'. 405. 

38. Tex.—Stansbury v. State, 82 S. 
W.2d 962, 128 Tex.Cr. 670—Vincent 
V. State, Cr., 66 aW. 819. 

39. U.S.—U. S. V. Clarke, D.CMo., 
40 P. 325. 

40. Va.—^Richards v. State, 81 Va. 
110—Clere v. Commonwealth, 3 
Gratt. 686, 44 Va. 686—^Mowbray 
V. Commonwealth, 11 Leigh 674, 88 
Va. 674. 

41- Va.—Clere v. Commonwealth, 3 
Gratt 686, 44 Va. 586—^Mowbray 

V. Commonwealth, 11 Leigh 674, 
38 Va. 674. 

42. Ga.—Cone v. State, 191 S-E. 
250, 184 Ga. 316. 

31 C.J. p 880 note 5. 

Sufficiency of proving part of charge 
only see supra § 261. 

43. Tex.—^Parroccini v. State, 234 S. 

W. 671, 90 Tex.Cr. 820. 

44. Minn.—State v. Hinckley, 4 
Minn. 345. 
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Two bills of indictment for the same offense are 
to be treated as two counts in the same bill,^® and, 
if either is good, the good count will support a ver¬ 
dict of guilty.*® Where accused is tried under con¬ 


solidated indictments, and the judgment and sen¬ 
tence under all of them are the same and run con¬ 
currently, they will be sustained if any of the in¬ 
dictments is good and sustained by the proof.*7 


XV. STATUTORY PROVISIONS FOR CURE OF DEFECTS AND OBJECTIONS 


§ 326. In General 

Under statutes expressly so providing, defects not 
objected to In a timely and proper manner are cured 
or waived. 

The early statutes of amendments and jeofails 
were not applicable to criminal proceedings;^® but 
statutes in the various jurisdictions now provide the 
time and manner of urging various objections to 
the indictment or information, considered supra §§ 
193-227, and where the statutes expressly so pro¬ 
vide, if not so urged, such defects are cured or 
waived and cannot afterward be raised.*® While 
the constitutional right of accused to demand the 
nature and cause of the accusation against him 
cannot be taken from him, as considered supra § 90, 
the legislature may fix a period in the prosecution 
after which the demand cannot be made, as long as 
it gives accused full and fair opportunity of assert¬ 
ing his right®® 


§ 327. Particular Defects and Objections 

The cure or waiver of particular defects and ob¬ 
jections by express statutory provision is consid¬ 
ered infra §§ 32&-336. 

Examine Pocket Parts for later cases. 

§ 328. -Formal Objections 

Under statutes expressly or In effect so providing, 
imperfections or defects In matters of form which do not 
tend to prejudice the substantial rights of accused are 
waived or cured. 

Under statutes expressly or in effect so provid- 
ir^, imperfections or defects in matters of form 
which do not tend to prejudice the substantial rights 
of accused on the merits will not render the indict¬ 
ment or information insuflSicient and may be disre- 
garded.®! Under such statutes defects in form ap¬ 
parent on the face of an indictment or information 


45. N.C.—state v. Southern R. Co., 
34 S.E. 527, 125 N.C. 665. 

46. N.C.—Slate v. Southern R. Co., 
supra-^tate v. Perry, 29 S.E. 
384, 122 N.C. 1018. 

47. U.a— Billinffsley v. U. a, OkL, 
178 F. 653. 101 CC.A. 465. 

Consolidation of counts as not 
ground for reversal where one of 
counts is sufficient and sentence 
does not exceed that which might 
have been rightfully Imposed under 
it see Criminal I^aw 5 I94S b (2) 
(f). 

46. Mass.—^Brown v. Common¬ 
wealth, 8 Masa 59. 

31 C.J. p 880 note 11* 

49. Iowa.—State v. Voss, 206 N.W. 
292, 201 Iowa 16. 

N.D,—State v. Fradet, 226 N.W. 789, 
58 N.D. 282. 

Wis.—State ex rel. Wagner v. Lee, 
264 N.W. 484, 220 WIs. 150—Pei^ 
rugini v. State, 234 N.W. 384, 204 
Wis. 69. 

Waiver of defects and objections 
generally, in absence of statute 
expressly providing therefor, see 
supra § 201. 

mstt ei rs ' of snOwfeanoe and form 
Questions as to the sufficiency of 

the* iadiotm^nt. %8| to matters of sub- 

stazkce and fopin are waived, if not 

raised before Jury are sworn at 
T^'CoSteaOd, 2M’ N.W. 

212, 200 Iowa 218. i 


Waiver by pleading 

(1) Defects which might have been 
attacked by motion to quash or plea 
in abatement are waived when ac¬ 
cused pleads not guilty.—Green v. 
State, 218 N.W. 482, 116 Neb. 635— 
Olson V. State, 206 N.W. 1, 114 Neb. 
112 . 

(2) Plea of not guilty waives all 
irregularities which may be raised 
by motion to set information aside, 
although accused was unaware of I 
them at time.—State v. Sievert, 218 
N.W. 871, 56 N.D, 678. 

(3) Defects in the information ap¬ 
parent on the face of the record were 
waived by demurrer,—Wiese v. State, 
294 N.W. 482, 128 Neb. 685. 

Relief from waiver 

Under statute providing that ob¬ 
jection to sufficiency of information 
is waived unless taken before jury 
are impctneled or testimony taken, 
court may, on motion of accused, 
relieve him ftom such waiver if ac¬ 
cused's motion operates as waiver 
of jeopardy and subjects him to triaL 
—Spoo V. State, 262 N.W. 696, 219 
Wis. 285. 

Purpose of statute hboUslidifeg former 
rales 

The statute providing that all 
forms of pleading in criminal ac¬ 
tions heretofore existing are abol¬ 
ished, and that the forms of pleading 
and rules by which the sufficiency ^ 
pleadings is to be determined ax<e 
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those prescribed, was designed to 
simplify pleadings in criminal ac¬ 
tions by discarding the ancient forms 
and technicalities of the common 
law.—State v. Barton, 105 P.2d 63, 
5 Wash.2d 234. 

S(X Va.—^Planary v. Commonwealth, 
112 S.SL 604, 133 Ta. 665. 

6L U.S.—Crapo v. U. S., C.C.A.Kan., 
100 F.2d 996—Stumbo v, U. S., C. 
C.A.Ky., 90 P.2d 828, certiorari de¬ 
nied 58 S.Ct. 282, 302 U.S. 755, 
82 L,Ed. 584—U. S. v. Goldsmith, 
C.C.A.N.Y., 68 F.2d 5, certiorari 
denied Goldsmith v. U. S., 54 S. 
Ct. 559. 291 U.S. 681. 78 L.BId. 1068 
—Coates V. U. S.. C.aA.Cal.. 59 F. 
2d 173—MiUer v. U. S., C.C.A.Pa.. 
50 F.2d 505, certiorari denied 52 
S.Ct. 31, 284 U.S. 651, 76 L.Ed. 652, 
and followed in Piazza v. U. S., C. 
C,A.N.T., 59 P.2d 1071—Wlshart v. 
U. S., C.C.A.N.D.. 29 P.2d 103— 

U. S. V. Waltham Watch Co., D.C. 

N.T., 47 P.Supp. 624—U. S. v. 

Spain, D.C.in., 32 F.Supp. 28. 

Ala.- 7 Boswoi^ V. State, 189 So. 794, 
28 ATa.App. 588. 

Ark.—Kansas City Southern Ry. Co. 

V. State, 106 S.W.2d 163, 194 Ark. 
80. 

Hont.-^tate v. Polidh, 226 P. 519, 70 
l^nt. 528. 

N.Y.—People* V. Williams, 163 N.E. 
85, 243 N.Y. 162, reversing 211 N. 
Y.S. 244. 243 App.Div. 571—Poo- 
1 pie V. Whbeleir, j 78 -N.Y.S. 130, 66 
App.Div. 187, 16 N.Y.Cr. 20^ re- 
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cannot usually be taken advantage of after ver¬ 
dict,^2 especially where the amendment of such de¬ 
fects is provided for by statute.®^ 

§ 329. - Objections Relating to Constitu¬ 

tion of Grand Jury 

In a number of Jurisdictions by force of express statu¬ 
tory provisions a substantial compliance with the stat¬ 
utes relating to the organization and constitution of the 
grand jury will prevent irregularities therein from being 
fatal to the indictment; and, although failures to observe 
mandatory statutory requirements, If properly and timely 
urged, are not cured by such statutes, they must, under 
some statutes, be urged before plea or trial in order to 
be available. 

In some jurisdictions by force of express statu¬ 
tory provisions to that effect, even though there 
were irregularities in the drawing, summoning, or 


impaneling of the grand jury, a substantial compli¬ 
ance with the statutes relating thereto is sufficient 
to prevent the quashing or setting aside of the in¬ 
dictment for such irregularities,®^ unless accused 
was deprived of some substantial right thereby.®® 
Objections for such defects have been considered 
in the nature of objections to those formal defects 
apparent on the face of the indictment which must 
be urged before pleading;®® and by statute they 
are sometimes required to be urged before plea,®*^ or 
before the cause is first set for trial,®® or before 
entering on the trial of the case.®® However, a 
failure to observe a mandatory requirement of stat¬ 
ute as to the selection of the grand jury when 
urged at the proper time is not a matter of form 
which is cured by the statute.®® Also it has been 


versed on other pounds €2 N.E. 
572. 169 N.Y. 487. 16 N.T.Cr. 270 
—People V. La Pace. 266 N.T.S. 
458, 148 Misc. 238—People v. Flor¬ 
ence. 262 N.Y.S. 776, 146 Mlsc. 735, 
modifying 261 N.Y.S. 803. 146 Mlsc. 
152. 

Okl.—Clark v. State. 73 P.2d 481. 63 
Okl.Cr. 138—Warren v. State, 216 
P. 635, 24 Okl.Cr. 6. 

Wis.—Perruglnl v. State, 234 N.W. 
384. 204 Wis. 69. 

Wyo.—State v. Kusel, 218 P- 367, 
29 Wyo. 287. 

31 C.J. p 880 note 21, p 811 note 44 
—25 C.J. p 621 note 68. 

Defects or imperfections in pleadings 
as constituting harmless error not 
Justifying reversal on appeal see 
Criminal Law S 1896. 

Purpose of statute 

The statute was enacted to the 
end that, while accused must be af¬ 
forded* full protection, the guilty 
shall not escape through mere Im¬ 
perfections of pleading.—^Hagner v, 

U. S.. 52 S.Ct. 417, 285 U.S. 427. 76 
LEd. 861, affirming 54 F.2d 446, 60 
App.D.C. 835, certiorari granted 52 
S.Ct. 209, 284 U.S. 614. 76 L.Ed, 624 
—Keys V. U. S., C.aA.Mo., 126 P. 
2d 181, certiorari denied 62 S.Ct. 
1296. 316 U.S. 694, 86 UEd. 1764. 

JBffect of statute of Jeofails 
The Statute of Jeofails, Rev.St. 
1919 § 3908, MO.R.S.A. S 3952, sim¬ 
plifies criminal pleadings to some 
extent in regard to clerical errors 
and omissions, but leaves the com¬ 
mon-law requirements of exactitude 
and completeness unrelaxed.—State 

V. Anderson, 250 S.W. 68, 298 Mo. 
382. 

When statute applies j 

The statute applies where some 
element of the offense is stated loose¬ 
ly and without technical accuracy.— 
Goulson V. U. S., C-CA-Mich., 16 P.2d 
44—U. S. V. Otero, D.OTex.,’ 6 P. 
.Supp. 20L 


On ohJeotioB to introduotlou of tes¬ 
timony 

Objection to introduction of testi¬ 
mony on ground of insufficiency of 
information should be overruled, if 
information can be sustained by any 
reasonable construction or intend¬ 
ment.—^Brown v. State, 242 P. 1065, 
S3 Okl.Cr. 217. 

Xafxliigemeiit of ooustitutlonal right 
Accused cannot complain that con¬ 
stitutional right has been infringed 
by form of indictment if such form 
does not preclude accused from as¬ 
serting in some manner every sub¬ 
stantial right he may have.—^Peo¬ 
ple ex rel. Todak v. Hunt, 276 N.Y. 
S. 115, 153 Misc. 783, affirmed 279 N. 
Y.S. 720, 243 App.Div. 869. 

Faxtieipial form of averment 
An indictment is not rendered fa¬ 
tally defective because allegations 
of fact are prefaced with such words 
as "being,” "having,” "knowing,” or 
"acting as,” although the particular 
form of the averment is not com¬ 
mended.—Sheets v. State. 30 N.B.2d 
309. 217 Ind. 676. 

52. U.S.—U. S. V. Spain. D.C.I1L. 
32 P.Supp. 28. 

Wis.—^Perrugini v. State, 234 N.W. 

384, 204 Wis. 69. 

31 C.J.' p 881 note 22. 

Statutes curing omissions or defects 
in conclusion of indictment see su¬ 
pra S 49. 

53. Mich.—^People v. Case, 62 N.W. 
1017. 105 Mich. 92. 

81 C.J. p 881 note 23. 

Matters amendable generally see su¬ 
pra §§ 240-242. 

54. Okl.—State v, Childers. 252 P. 6, 
22 Okl. 64. followed in State v. 
Gossett, 252 P. 8. 122 OkL 87. 
State V. Kirkpatrick, 252 P. 8, 122 
Okl. 37, and State v. Hastings, 252 
P. 8, 122 Okl. 87—Gravitt v. State. 
279 P. 968, 44 Okl.Cr. 45. 

Irregularitlds in composition and 
organization of grand lury as 
grounds for; 
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Demurrer see supra 5 222. 

Motion to quash see supra § 207. 
Plea in abatement see Criminal 
Law S 427 b (4) (a). 

55- Okl.—Gravitt v. State. 279 P. 

968, 44 Okl.Cr. 45. 

Not error per se 

Ordering larger number of grand 
Jurors drawn than provided by stat¬ 
ute is not per se such error as war¬ 
rants the quashing of the indict¬ 
ment or accusation, but warrants 
such action only on showing that 
accused was deprived of substantial 
right thereby.—State v. Childers. 262 
P. 6, 22 Okl. 64. followed in State 
V. Oossett. 252 P. 8. 122 Okl. 37, 
State V. Kirkpatrick, 252 P. 8, 122 
Okl. 37 and State v. Hastings, 252 P. 
8, 122 OkL 37. 

58. La.—State v. Watson, 31 La. 
Ann. 379. 

57. m.—^People v. Green, 161 N.B. 
83. 329 IlL 676. 

Iowa.—State v. Twine. 233 N.W. 476, 
211 Iowa 450. 

Pa.—Commonwealth v. Chauncey, 2 
Ashm. 90. 

Availability on appeal of objectiesns 
to organization of grand Jury 
which were not raised on trial see 
Criminal Law 5 1676. 

Time when challenge to grand Jury 
or members thereof must be made 
generally see Grand Juries § 28 c. 
Waiver, in absence of statute ex¬ 
pressly so providing, of irregular¬ 
ity in constitution of grand Jury 
by failure to object thereto until 
after plea see supra § 308. 

68. Okl.—Gravitt v. State. 279 P. 
968, 44 Okl.Cr. 45. 

59. La.—State v. White, 192 So. 346, 
193 La. 775—State v. Saba, 187 
So. 7, 191 La. 1009. 

GO. U.S.—Dunn v. U. S.. Tex.. 238 
P. 508. 151 aC.A. 444. 

BlectloiL 

Where indictment was returned 
and accusation made, accused had 
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held that the actual illefality of the grand jury may 
be urged at any time.®^ 

§ 330. -Finding, Filing, and Presentment 

As a genera! rule objections based on irregularities 
In the finding, filing, or presentment of the Indictment 
or Information, which do not Involve matters of sub¬ 
stance affecting its validity, must be taken by motion to 
quash or to set it aside. 

As a general rule the failure of the indictment to 
show that it was found and presented by a grand 
jury having proper authority must be taken by a 
motion to quash or to set it aside.®^ So, also, the 
want of a legal commitment as the basis of the in¬ 
formation cannot be raised after arraignment 
and, under statutes providing for the waiver of de¬ 
fects not objected to in a timely and proper man¬ 
ner, the failure so to object waives the failure of 
the proper prosecuting attorney to file an amended 
information under which accused was tried.®^ 
However, the objection that an indictment is not 
duly found and presented, being one of substance, 
is not cured by a statute relating to formal defects.®® 
Under statutes providing that the venue of the pro¬ 
ceeding shall not be changed until after all mo¬ 
tions, special pleas, and exceptions have been filed 
and acted on by the court, accused after obtaining 
a change of venue cannot urge that it does not ap¬ 
pear from the record that the indictment was re¬ 
turned by the grand jury.®® 

§ 331. -Indorsements, Signatures, and 

Verifications 

Ag a general rule under statutes relating to the cure 
of defects or omissions of form, or to specific defects. 


objections to the Indictment or Information for defects in, 
or omissions of, Indorsements, signatures, and verifica¬ 
tions are not available unless timely and properly made. 

Statutes relating to the cure of defects or omis¬ 
sions of form have been held to apply to defects 
or irregularities in the verification of the indict¬ 
ment or information, or its omission,®7 and to cure 
the failure of the indictment specifically to show 
that the witnesses before the grand jury were sworn 
and examined;®® and under such statutes objections 
to the indictment on the ground that it lacks the 
indorsement "a true bill,”®® or that the signature 
of the foreman of the grand jury is not added there- 
to,7® are waived and cannot be taken advantage of 
if not made before plea. Also an objection to an 
information or complaint for want of, or defect in, 
the verification is waived by plea under statutes 
making a plea to the indictment or information a 
waiver of all matters which may be urged by motion 
to quash and the same is true with regard to an 
objection that the indictment or information is not 
properly signed by the prosecuting attorney.72 Al¬ 
so, under statutes providing for the waiver of de¬ 
fects not objected to in a timely and proper manner 
the failure of accused so to object waives the fail¬ 
ure of the proper prosecuting oflBcer to subscribe to 
the amended information under which he was 
tried.'^® It has also been held under various stat¬ 
utes that, if an objection to an indictment or infor¬ 
mation on specified grounds, as for example, that 
the information was not signed,^^ or sworn to^® by 
the prosecuting attorney, is not made by a motion 
to set aside the indictment or information, the ob¬ 
jection is waived and accused precluded from there¬ 
after taking it; that the failure to indorse the 
names of the witnesses on the indictment must be 


right to challenge legality of grand 
jury and sufficiency of Indictment 
or to put at issue truth of cheu-ge 
and reguire judgment on merits 
thereof.—State v. Saba, 187 So. 7, 
191 La. 1009. 

61. Ala.—Sanders v. State, 55 Ala. 

183. 

62. Ky.—Sutton t. Commonwealth, 
30 S.W. 661, 97 Ky. 308, 17 Ky.U 

184. 

31 C.J. p 881 note 31. 

Waiver, in absence of statute ex¬ 
pressly so providing, of irregulari¬ 
ties in finding, filing, and present¬ 
ment of indictment or Information 
see supra § 804. 

63. CaL—^People v. Bawden, 27 P. 
204, 90 Cal. 195—^Ex parte Moan, 
3 P. 644, 65 CaL 218. 

64. Wyo.—State v. Kusel, 213 P. 
367. 29 Wyo. 28V. 

6& UJS^Angie yt. U. S., Va., 172 F. 1 


658. 97 aC.A. 184—Henlgar v. U. ] 
S.. C.CA.Va., 172 P. 646. i 

66. Tex,—Caldwell v. State, 41 Tex. * 

86 . 

67. Ill.—^People v. McCullough, 27 
K.E.2d 473, 305 llLApp. 269. 

Mo.—State v. Baumann, 1 S.W.2d 
153. 

Waiver, In absence of statute ex¬ 
pressly so providing, of objections! 
to Indictment or information for! 
defects in, or omission of, indorse- I 
ments, signatures, and verifications' 
see supra S 305. 

68. N.a—State v. Long, 57 S.R 849, 
143 N.C. 670. 

31 C.J. p 882 note 41. 

69. La.—State v. Jones, 111 So. 492, 
163 La. 51. 

31 C.J. p 881 note 3$. 

Contra case ovezmlea 
The case o6 State v. McBroom, 2T 

S.E. 193, 127 N.C. 528, which held 

essential the Indorsement '*a true 
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bill,” was expressly overruled.— 
State V. Sultcm, 54 S.E. 841, 843, 
142 N.C. 569. 9 AnmCas. 310. 

70. U.S.—^Frisbie v. U. S., La., 15 
S.Ct. 686, 167 U.S. 160. 39 L.Bd. 
657. 

81 C.J. p 882 note 39. 

71. Wyo.—State v. Sorenson, 241 P. 
705, 34 Wyo. 90, rehearing denied 
241 K 607, 34 Wyo. 90. 

31 C.J. p 882 note 42. 

72. Tex.—Jones v. State, 17 S.W. 
1080, 80 Tex.App. 426. 

31 C.J. p 882 note 48. 

73- Wyo.—State v. Kusel, 218 P. 
867, 29 Wyo. 287. 

74. Ariz.—^Roman v. State, 201 P. 
551, 23 Ariz. 67. 

Nev.—^Ex parte Esden, 28 P.2d 132, 
55 Nev. 169. 

76- Ariz.—Walker v. State, 102 P. 
2d 92, 55 Ariz. 399. 
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taken by motion to set it aside,or to quash,*^7 and 
the failure so to move waives the objection ;7® and 
that objections on the ground of defects or irregu¬ 
larities in the verification of the indictment or in¬ 
formation, or its omission, come too late when not 
made before trial,79 or until after the close of the 
trial.®® 

§ 332. -Statement of Place and Time 

a. Statement of place 

b. Statement of time 

a. Statement of Place 

As a general rule defective statements or omissions 
of the place or venue which are not objected to In a 
timely and proper manner are cured under statutes pro. 
viding expressly for the cure or waiver of such defects, 
or of defects of form generally. 

As a general rule, under statutes expressly pro¬ 
viding for the cure or waiver of such defects, or 
of defects of form generally, a defective statement 
of the place or venue which was not objected to 
in a timely and proper manner is waived or cured, 
and cannot be taken advantage of by a motion for 
a directed verdict,®® or after verdict, where it does 
not prejudice the substantial rights of accused;®® 
and under some statutes the omission of a venue 
will not affect the indictment or the judgment or 
proceedings thereon.®^ However, as appears in 
Criminal Law § 153S, it has been held in some ju¬ 
risdictions where the statutes do not provide oth¬ 
erwise that a failure to allege that the offense was 
committed within the state or county is ground for 
motion in arrest of judgment. 


b. Statement of Time 

Under statutes providing for the cure of defects of 
form generally, or expressly for the cure of such defects, 
an informality, error, omission, or imperfection of state¬ 
ment of the date of the offense is cured where timely 
objection is not made therefor, unless time is of the es¬ 
sence of the offense. 

An informality, error, omission, or imperfection 
of statement of the date of the offense is cured 
where timely and proper objection was not made 
therefor under statutes providing for the cure of 
defects of form generally, or expressly providing 
for the cure or waiver of such defects,®® as un¬ 
der statutes providing that no indictment or infor¬ 
mation shall be deemed invaJid for omitting to 
state the time of an offense where time is not of 
the essence.®® However, where time is of the es¬ 
sence of the offense, the omission to charge it is 
not cured by such statutes.®7 

§ 333. -Statement of Substance of Of¬ 

fense 

Statutes of jeofails providing for the curs or waiver 
of defects at specified stages in the proceedings, or by 
the failure to make timely and proper objections there¬ 
to, apply to formal defects In the statement of the of¬ 
fense, but not ordinarily, although there is authority to 
the contrary, to defects of substance therein. 

Under various statutes of jeofails providing to 
that effect a verdict or judgment will not be inter¬ 
fered with for any surplusage or other defect or 
imperfection of form in the statement of the of¬ 
fense which does not tend to prejudice the substan¬ 
tial rights of accused on the merits,®® unless the 
court shall be of the opinion that the indictment is 


76. Ky.—Woods v. Commonwealth, 
139 S.W.2d 439, 282 Ky. 596. 

31 O.J. p 882 note 40. 

77. Ky.—Woods v. Commonwealth, 
supra. 

78. Ky.—Woods v. Commonwealth, 
supra. 

79. Ill.—People T. McCullough, 27 
N.B.2d 473, 305 IlLApp. 269. 

80. Kan.—State v. Searle, 14 P.2d 
636, 136 Kan. 177. 

81. U.S.—^MiUer v. U. S., C.C.A.Pa., 
50 F.2d 505, certiorari denied 52 
S.Ct. 31, 284 U.S. 651, 76 KBd. 
552, and followed in Piazza v. U. 
S., C.C.A.N.Y., 59 P.2d 1071. 

88. Iowa.—City of Ues Moines v. 
Pugh, 2 N.W.2d 764, 231 Iowa 12K3. 

83. Neb.—Guignon v. State, 163 N. 
W. 858, 101 Neb. 687. 

31 C.J. p 882 note 44. 

84. Mo.—State v. Hughes, 82 Mo. 

86 . 

8B. XJ.S.^~Glculson v. U. S., C.C.A. 
Mich., 16 F.2d 44. 


Mo.—State v. Caviness, 83 S.W.2d 
940, 326 Mo. 992. 

31 ax p 882 note 48. 

86. N.C.—State v. Jones, 160 S.BL 
468, 210 N.C. 424. 

81 C.X p 882 note 49. 

Sahseq.iiMLt to filing of complaint 
Accused, who proceeded to trial 
under Information charging mainte¬ 
nance of liquor nuisance **to the 
present time,” waived objection that 
information covered time subsequent 
to filing original complaint.—People 
V. Darden, 261 P. 1045, 87 CaLApp. 
181. 

87. Mo,—State v. Sumpter, 78 S.W. 
2d 760, 335 Mo. 620. 

Time of discharge txom prior ooau 
vlotion 

Statute of jeofails was held not to 
cure defect of information charging 
prior conviction in failing to allege 
that discharge from prior conviction 
antedated offense charged.—State v. 
Sumpter, supra. 

88. U.S.—^HAgner v. U. S., 52 S.Ct. 
417, 285 U.S. 427, 76 Ii.Bd. 861, 
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affirming 54 F.2d 446, 60 App.D.C. 
385, certiorari granted 52 S.Ct 209, 
284 U.S. 614, 76 L.Bd. 624—Har¬ 
ris V. U. S., C.C.A.MO., 104 F.2d 
41—Wild V. U. S., C.C.A.OkL, 291 
F. 334. 

D.C.—^Neufield v. U. S., 118 P.2d 375, 
73 APP.D.C. 174. 

Mo.—State v, Linders, 253 S.W. 716, 
299 Mo. 671. 

31 ax p 882 note 51. 

As ground for: 

Demurrer see supra 5 222. 

Motion to quash see supra $S 211- 
213. 

Cure or alder by verdict of defect in 
statement of substance of offense 
see supra 5 319. 

Waiver, in absence of statute ex¬ 
pressly providing therefor, of de¬ 
fect in statement of substance of 
offense see supra 5 307. 

Defects not fatal under statute 
(1) Mistake in expressing sub¬ 
stance of crime, if it is sufficiently 
stated and its meaning is under¬ 
stood, is only formal defect In indict¬ 
ment and is harmless under statute. 
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so va^c, indistinct, and indefinite as to mislead ac¬ 
cused and embarrass him in the preparation of his 
defense or expose him after conviction or acquit¬ 
tal to substantial danger of a new prosecution for 
the same offense or where the offense is charged 
with sufficient certainty to enable the court to give 
a right judgment on conviction,or so that a per¬ 
son of common understanding may know what is 
intended and with a degree of certainty enabling the 
court to pronounce the right judgment on convic- 
tion.®l The purpose of such statutes is to cure in¬ 
consequential, but not basic, defects.92 They apply 
where the only defect complained of is that some 
element of the offense is stated loosely and without 
technical accuracy and authorize the court to 
disregard merely loose or inartificial forms of aver¬ 
ment,or mere uncertainty or indefiniteness of 


statement.35 They do away with the necessity of 
any of the essential averments being made in any 
particular form,®® and, if the essential averments 
appear in any form or may by fair construction be 
found anywhere within the text of the indictment 
or information, it is sufficient.^^ They do not, how¬ 
ever, permit the omission from the indictment of 
any matter of substance,^* or dispense with the re¬ 
quirement that the essential elements of the offense 
sought to be charged must be alleged and the 
failure of the indictment sufficiently to describe the 
offense is not a formal defect within the meaning 
of such statutes.! In some jurisdictions, however, 
there are statutes for the waiver or cure of de¬ 
fects which apply or seem to apply to material de¬ 
fects. A demurrer or plea in bar or of the general 
issue is by statute sometimes made a waiver of 


—Miller V. U. S.. CC.A.Pa.. 50 P.2d 
505. certiorari denied 52 S.Ct. 31, 284 

U.S. 651. 76 L>.£ld. 552. and followed 
in Piazia v. U. S.. C.C.A.N.Y., 59 F. 
2d 1071. 

(2) Failure to plead, in indictment 
for attempt to obtain money by 
fraud, that attempt failed was within 
jeofails statute.—State v. Howell. 
300 S.W. 807. 318 Mo. 772. 

(3) In prosecution for accepting 
deposit in insolvent bank, failure to 
allege that deposit was received by 
bank and that bank was in falling 
circumstances at the time was not 
fatal after the verdict.—State v. San¬ 
ford. 297 S.W, 78, 317 Mo. 865. 

89. Pla.—Crane v- State, 79 So. 806, 
76 3Fla. 236. 

9a N'.C.—State v. Tarlton. 182 S.EI 
481, 208 N.C. 734—State v. Cole, 
163 S.B. 594, 202 N.C. 592—State 

V. Carpenter, 92 S.E. 373, 173 N.C. 
767—State v. Peak, 41 S.B. 887. 130 
N.C. 711. 

Va.—Commonwealth v. Ervin, 2 Va. 

Cas. 337, 4 Va, 337. 

W.Va.—State v. McGinnis, 181 S.B. 
820, 116 -W.Va. 473. 

91. Wash.—State v. Brown, 34 P. 
133, 6 Wash. 609. 

92. W.Va.—State v. McGinnis, 181 
S.B. 820, 116 W.Va. 473. 

93. U.S.—Miller v. U. S., C.C.A.Pa., 
50 F.2d 505, certiorari denied 52 S. 
Ct. 31, 284 U.S. 651, 7$ LuEd. 552, 
and followed in Piazza v. U. S., C. 
C.A.N.Y.. 59 P.2d 1071. 

31 dJ. p 882 note 53. 

' 94 . U.S.—^Hagner v. Ur. S., 52 S.Ct. 
417, 285 U.S. 427. 76 UEd. 861. 
affirming 54 F.2d 446. 60 App.D.C. 
336» Oerllocari granted 52 S.Ct. 209, 

• • 284 n.S. 614, 76 Ii.Ed. 524—Keys 
v. U. S„ aaA.Mo., 126 P.2d 181, 
) .^erUerarl denied 62 S.Ct 1296, 316 
. 1694,^ 36 li,E<L 1764—^Musey v. 

t U. Z% F.2d 673. 


AcousatioiL held suffident 
Indictment charging that accused 
embezzled moneys which had come 
into his possession in his official ca¬ 
pacity as cashier of a national bank 
with intent to defraud or injure such 
national bank, although inartificially 
drawn, sufficiently charged, after 
judgment on plea of guilty, that the 
moneys embezzled belonged to the 
hank.—^Bslick v. TJ. S., C.C.A.Tenn., 
76 R2d 706. certiorari denied 55 S.Ct. 
926, 295 U.S. 766, 79 Ii.Bd. 1707. 

95. Cal.—^People v. La Bow, 288 P. 
880, 106 CaLApp. 47. 

9a U.S.—U. S. V. Spain, D.C.Ill., 32 
F.Supp. 28. 

Prior form imsiaterial 

Particular form is not required 
regardless of how frequently it 
may have been sanctioned by prece¬ 
dent or former usage.— V. S. v. 
Spain, supra. 

97. U.S,—^U. S. ▼. Spain, supra. 

9& U.S.—Miller v. U. S., aCJLPa, 
50 F.2d 505, certiorari denied 52 
S,Ct. 31, 284 U.S. 651. 76 L.Ed. 552, 
and followed in Piazza v. U. S., C. 
C.A.N.Y., 59 P.2d 1071. 

S.D.—State v. Carlton, 225 N.W. 60. 

55 S.D. 107. 

31 C.J. P 883 note 56. 

TTnoertalnty of desoriptioiL 

Uncertainty in Indictment which 
charges the stealing of *'$150 in 
United States currency'* was held not 
cured by the statute of jeofails.— 
Merrill v. State, 45 Miss. 65L 

99. U.S.—Hagner v. U. S., 52 S.Ct. 
417, 285 U.S. 427, 76 UEd. 861, 
affirming 54 F.2d 446, 80 App.B.a 
335, certiorari granted 52 S.Ct. 209, 
284 U.S. 614, 76 UEd. 524—Keys 
V. U. S., C.C.A.MO.. 126 P.2d 181, 
certiorari denied 62 S.Ct. 1296. 
316 U.S. 694. 86 UBd. 1764—rHarris 
V. U. S., C.CtA.M<h,’il04 F.2d j41— 
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Wishart v. U. S., C.C.A.N.D., 29 P. 
2d 103. 

N.C.—State v. Tarlton, 182 S.R 481, 
208 N.C. 734. 

Va.—Commonwealth v. Israel. 4 
Leigh 676, 31 Va. 675. 

Bill of partioulars will not cure 
omission 

Statute enabling accused to call 
for bill of particulars does not cure 
omission of distinct averment of 
fact or circumstance which is essen¬ 
tial constituent of offense charged.— 
State V. Cole, 163 S.E. 594, 202 N.C. 
592. 

Where record only available 
The omission of an averment of a 
material fact cannot be Ignored by 
a reviewing court which has before 
it only the strict record, and there¬ 
fore cannot say that the trial pro¬ 
ceeded on a theory different from 
that indicated by the indictment, or 
that its averments were supplement¬ 
ed by the proofs.—Joplin Mercantile 
Co. V. U. S., Mo., 35 S.Ct. 291, 236 
U.S. 531, 59 L.Ed. 705. affirming 213 
F. 926, 131 ac.A. 160, Ann.Cas.l916C 
470. 

Omissions not cured 

(1) The omission of a statement of 
the acts constituting the offense.— 
State V. McMahan, 65 P.2d 156, 57 
Idaho 240. 

(2) Failure to allege in Indictment 
for Issuing and delivering a worth¬ 
less check that such issuing and de¬ 
livering were with intent to defraud. 
—State V. McGinnis, 181 S.E. 820, 116 
W.Va. 473. 

(3) In indictment for false book 
entries by bank's officer, failure to 
state wherein falsity consisted.— 
State y. Cole, 163 S.E. 594, 202 N.C 
592. 

L S.D.—State v. Carlton, 225 N.W. 

60, 55 S.I). 107. 

81 O.J. p 883 note 58* ^ ^ 
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all defects which may be raised by motion to quash 
or plea in abatement and, under statutes which 
provide that a failure to move to quash before 
plea waives all objections which are ground for a 
motion to quash, the contention that there was a 
failure to charge a criminal offense comes too late 
after the trial of the case.^ Also, under statutes 
expressly so providing, objections to the sufficiency 
of an indictment or information are waived unless 
taken before a jury are impaneled or testimony tak¬ 
en and under the express provisions of other stat¬ 
utes defects of substance and form which might be 
raised by demurrer are waived if not raised before 
the jury are sworn.® 

Where an indictment, being otherwise unobjec¬ 
tionable, is regarded by accused as not sufficiently 
specific, he must seek a bill of particulars, as con¬ 
sidered supra § 156, and without such demand it 
will be considered good after verdict,® and a mo¬ 
tion in arrest of judgment will not be granted there¬ 
for ; nor does mere inartificiality in pleading, or de¬ 
fects and irregularities in, or insufficiency of, the 
indictment, information, or complaint constitute 
ground for relief by habeas corpus, as considered 
in Habeas Corpus § 20. 

Although an objection to an indictment might 
be sufficient before verdict on the ground of its 
insufficiency to charge a particular statutory of¬ 
fense, under the statutes of some states a judg¬ 


ment will not be reversed if any offense is charged 
in the indictment to which the judgment is applica- 
ble.7 

In language of statute. Under statutes so provid¬ 
ing, in case the offense charged is one defined or 
declared to be a public offense by statute or sub¬ 
jected to a greater punishment by statute, the in¬ 
dictment is sufficient after verdict if it describes 
, the offense in the words of the statute;® but such 
I statutes are not construed as excusing a neglect to 
aver descriptive facts.® 

§ 334. -Description of Accused and Oth¬ 

ers 

Under various statutes defects fn the descriptfen of 
accused or others are waived by a failure to nnake time¬ 
ly objection thereto. 

Objections to the indictment or information on 
the ground of misnomer of accused, which were not 
made at the proper time, have been held not avail¬ 
able to accused under statutes providing for the 
cure or waiver of technical or formal defects gen¬ 
erally,^® or that such error shall not vitiate an in¬ 
dictment and correction may be made any time be¬ 
fore execution and under some statutes accused 
will be deemed to have waived any objection on the 
ground of misnomer which was available to him if 
he does not make objection thereto on arraignment, 
or pleads not guilty and enters on the trial of the 
case without making objection thereto,^® unless a 


2. Wyo.—state v. Sple^rel, 270 P. 
1064, 39 Wyo. 809, 64 A.L.R. 289. 

31 C.J. p 883 note 59. 

Defects waived 

Defect In information because of 
disjunctive form of char^re was 
waived by failure to file motion to 
quash.—State v. Spiegrel, 270 P. 
1064, 89 Wyo. 309, 64 A.I 1 .R, 289. 

3. Fla.—^West v. State, 6 So.2d 7, 
149 Fla. 436. 

When waiver presumed 
The law will presume that the in¬ 
firmities, If any, were ‘*waived" after 
pleading: to the information, select¬ 
ing and swearing a jury, taking of 
testimony, argrument of counsel, and 
a charge of the court on the law.— 
West V. State, supra. 

4. Wis.—Spoo V. State, 262 N.W. 
696, 219 Wis. 285—Carver v. State, 
208 N.W. 874, 190 Wis. 234. 

Defects waived 

(1) That Information did BO|t state 
any offense,r-Watson v. State, 208 N. 
W. 897, 190 Wis. 245. 

(2) TJhat information was based 
on wrong statute.—^Larsep v. State, 
209 N.W. 687, 190 Wiaf. 666. 

(3) , That i^egjsUtlons^ |b Infofma- 
42 0. j.S.-86 


tlon are conclusions of law.—Spoo v. 
State, 262 N.W. 696, 219 Wis. 285. 

5. Iowa.—State v. Phillips, 236 N. 
W. 104, 212 Iowa 1332—State v. 
Ostby, 210 N.W. 934, 203 Iowa 333, 
amended on other grounds and re¬ 
hearing denied 212 N.W. 550, 203 
Iowa 333—State v. Detloff, 205 N. 
W. 534, 201 Iowa 169—State v. 
Gregory, 198 N.W. 58, 198 Iowa 316 
—State v. Cooper, 151 N.W. 835, 
169 Iowa 671—State v. Boggs, 147 
N.W. 934, 166 Iowa 462. 

XCaterUa allegratloiis 
Such statutes apply to material al¬ 
legations.—State V. Ostby, 210 N.W. 
934, 203 Iowa 833, amended on other 
grounds and rehearing denied 212 
N.W. 560, 203 Iowa 333. 

Defects held waived 

<1) Failure to allege knowledge of 
insolvency in prosecution for fraud¬ 
ulent banking.—State v. Ostby, supra 
—State V. Gregory, 198 N.W. 58, 198 
Iowa 316. 

(2) Failure to describe with suffi¬ 
cient particularity a sxzm of money 
alleged to have been obtained by 
false pretenses.—State v. Detloff, 206 
N.W. 634, 201 Iowa 159. 

6. XJ.S.-*—Jlovermale v. TJ. S., C.C.A. 
W.Va., 5 F.2d 586. 

13)5^ 


7. Ala.—^Higginbotham v. State. 50 
Ala. 133. 

8. Mich.—People v. Butler, 80 N.W. 
883, 122 Mich. 35. 

31 O.J. p 883 note 64. 

9, MicdL—^Enders v. People, 2D Mich. 
283. 

10, U.S.—S. V. Fawcett, C.C.A.N. 
J*., 115 F.2d 764, 132 A-Ii-R 404. 

11- Ark.—Martin v. State, 255 S.W, 
1094, 161 Ark. 177. 

12. Ind.—Gavin v. State, 154 N.B, 
872, 199 Ind. 38—^Bader v. State,. 
94 N.R 1009, 176 Ind. 268. 

N.Y.—People v. Mellon, 11 N.T.S.2d 
786, 171 Misc. 171. 

Tex.—^Roberts v. State, 269 S.W. 

103, 99 TexCr. 492. 

31 CJ. p 883 note 68. 

Waiver, In absence of statute ex¬ 
pressly so providing, of defect in 
description of accused see supra 
S 806. 

Failure to allege la. aoousatory part 
Defect in indictment which men¬ 
tioned accused's name in the cap¬ 
tion and In the descriptive part set¬ 
ting forth the acts constituting the 
crime charged in failing to men¬ 
tion his name in the accusatonr 
part was waived, where accused ap-- 
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miscarriage of justice would result.i^ 

Description of third persons. Under statutes 
which provide that the indictment or the judgment 
thereon shall not be affected by defects which do 
not prejudice the substantial rights of defendants 
on the merits, an uncertainty in the description of 
a third person cannot as a general rule be taken ad¬ 
vantage of after verdict.^^ Thus the failure to al¬ 
lege the corporate character of the party injured 
does not invalidate the indictment,^® However, oth¬ 
er cases hold the names of third persons an essen¬ 
tial element of the charge in particular cases.^® 

§ 335. -Duplicity and Joinder of Offenses 

Under statutes so providing the failure to make 
timely and proper objection to an indictment or infor¬ 
mation on the ground of duplicity or misjoinder of of¬ 
fenses waives such defect. 

In some jurisdictions where duplicity is a ground 
of demurrer, motion to quash, or other form of ob¬ 
jection, it is under the statutes therein regarded as 
waived if not so taken.^^ Under a statute obviat¬ 
ing formal objections, the obj’ection of duplicity is 
cured by verdict.^® Under a statute providing that 


proceedings shall not be affected by defects or im¬ 
perfections in matters of form which do not tend 
to the prejudice of accused, repugnant averments 
cannot be taken advantage of after a general ver- 
dict,!® Under a statute requiring objections on ac¬ 
count of formal defects apparent on the face of 
the indictment to be made before the jury are 
sworn, a motion to elect on the ground of duplicity 
must be made before such time.^® However, where 
the offenses charged are subject to different pun¬ 
ishment, duplicity is not a mere technical defect to 
be disregarded, but is a defect of substance and not 
within the purview of statutes obviating technical 
or formal defects or imperfections.^^ 

§ 336. -Variance 

Under various statutes an Immaterial variance be¬ 
tween the pleadings and the proof Is not a fatal defect. 

Under statutes providing to that effect an imma¬ 
terial variance does not constitute a valid ground 
of objection to an indictment or information ,*22 
but such statutes do not apply where there is a ma¬ 
terial variance between the allegations and the 

proof.2S 


peered personally at trial, waived 
arraignment, and entered plea of^not 
guilty.—Sowdera v. Commonwealth, 
78 S.W.2d 28, 257 Ky. 347. 

Mistake la identity 
Refusal to try accused under his 
"true name*' when on arraignment he 
claimed different name from that 
stated in information was held not 
error, where accused filed no plea in 
abatement but immediately entered 
plea of not guilty and presented 
theory of defense that he was not 
the person charged, hut by mistaJke 
in identity had been substituted for 
real person.—State v. Duncan, 80 S. 
W.2d 147, 336 Mo. 600. 

13. N.T.—People v. Mellon. 11 N.T. 
S.2d 786, 171 Misc. 171. 

14. N.M.—State v. Russell, 19 P.2d 
742, 37 N.M. 131i 

31 CJ. p 883 note 69. 

15. N.M.—State v. Rxissell, supra. 

31 C.J. p 383 note 70. 

16. Mo.—State v. Cline, 175 S.W. 
184. 264 Mo. 416. 

31 C.J. p 883 note 71. 

17. tr.S.—^Brown v. TJ. S., C.CA.Or., 
56 F.2d 997. 

Colo.—Critchfleld v. People, 18 P.2d 
270, 91 Colo. 127. 

Iowa.—State v. Frey, 221 N.W. 445. 
206 Iowa 981. 

N.D.—State v. Hastings, 211 N.W. 
816, 54 N.D. 878—State v. Hoff. 
150 N.W. 929, 29 N.D. 412—State 
V. aimie, 94 N.W. 574. 12 N.D. 38. 
Ohio.—^Licavoli v. State, App., 34 N. 
l£2d 450. 

OkL—Hagerty v. State. 210 P. 300, 
22 OkLCr. 186. 

V 


S.D.—State v. Hanson, 223 N.W. 56, 
54 S.D. 267, affirmed 227 N.W. 671, 
56 S.D. 140. 

31 C.J. p 883 note 73. 

Duplicity or misjoinder of offenses 
as ground for: 

Demurrer see supra S 222. 
Motion: 

In arrest of Judgment see Crim¬ 
inal I^w $ 1534. 

To quash, dismiss, or set aside 
see supra § 212. 

Waiver, In absence of statute ex¬ 
pressly so providing, of duplicity 
or misjoinder of offenses see su¬ 
pra S 308. 

^eolflo objection required 
Demurrer to information failing to 
object specifically to information 
as duplicitous waived objection of 
duplicity.—Ward v. State, 24 P.2d 
358, 55 Okl.Cr. 40. 

lEotloiL for separate statement 
Accused not moving for separate 
statement of distinct offenses charg¬ 
ed in indictment waived objection.— 
State V. Redmond, 148 S.B. 474, 150 
S.a 452. 

Cases overruled 

Whatever is said in State v. Gard¬ 
ner. 156 N.W. 747, 174 Iowa 748, 
L.RA.1916D 767, Ann.Ca8.1917D 239, 
and State v. Bums, 179 N.W. 843, 190 
Iowa 6, and any other previous cas¬ 
es contrary to the rule Uxat accused's 
failure to demur to an indictment on 
the ground that It is duplicitous 
waives such defect is overruled.— 
State V. Prey. 221 N.W. 446, 206 Iowa 
981. 


18. W.Va.—State v. Jarrell, 85 S.E. 
525, 76 W.Va. 263. 

31 C.J. p 883 note 74. 

19. U.S,—^Lehman v. XT. S., N.T., 127 
P. 41, 61 C.aA, 577. 

80. La.—State v. Woods, 36 So. 626, 
112 La. 617. 

81, D.S.—Creel v. V, S., C.C.A.OkL, 
21 P.2d 690. 

88. Miss.—Slade v. State, 119 So. 
355. 

N.M.—State v. Russell, 19 P.2d 742, 
37 N.M. 131. 

31 C.J. p 884 note 77, 

Statutory provisions that variance 
between allegations and proof shall 
not constitute ground for acquittal 
see supra 5 255. 

Waiver, In absence of statute ex¬ 
pressly so providing, of variance 
between indictment and proof see 
supra 9 302. 

Varianoes hM noti fatal 

(1) Under statute validating de¬ 
partures and mistakes in pleading 
or proceedings not substantially 
prejudicial, accused in a prosecution 
for sale and possession cannot com¬ 
plain that the evidence supporting 
the charge related to a sale on a 
different date, where on the court's 
invitation he declined to claim sur¬ 
prise at the close of state's testi¬ 
mony, and a bill of particulars fur¬ 
nished him advised the date of sale 
and buyer's name relied on.—State 
V. Knilans, 220 P. 91, 69 Mont. 8. 

<2) Other cases see 31 C.J. p 884 
note 77 [a]. 

23. Mass.—Commonwealth v. Stone, 
14 N.SL2d 158, 800 Masa 160. 
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INDICT0B-INDIGE8TI0N 


INDIGTOR. He wlio causes another to be indiet- 
ed.i 

INDIFFERENT. Disinterested; having' no choice 
or preference ;2 having no interest in;3 impartial, 
and free from bias;^ and it is used to describe or 
indicate the condition where the mind is in a state 
of neutrality, as respects the person, or the mat¬ 
ter to be tried.5 The word has also been defined 
as apathetic; feeling no interest, anxiety, or care; 
unconcerned; as, a man indifferent to his eternal 
welfare;® and, when used with this meaning, it has 
been held synonymous with "reckless” used in its 
broad sense and has been contradistinguished 
from "willful.”® 

As descriptive of a quality essential to competen¬ 
cy of jurors see the C.J.S. title Juries § 226, also 35 
C.J. p 327 note 37-p 329 note 52. 

INDIG'ENA. In old English law, a subject bom; 
one bom within the realm, or naturalised by act of 
parliament. The opposite of "alienigena.”® 

INDIG-ENT. A term which in its common accepta- 

X. Black L.D. 

2. Mass.—Wolcott V. Ely, 2 Allen 
338. 340. 

3. Eng.—^Regina v. Fobbing Parish 
Sewer Comrs., 14 Q.B.D. 661, 579. 

4. Conn.—^Fox v. Hills, 1 Conn. 295, 

307. 

Mass.—Wolcott v. Ely, 2 Allen 838, 

340. 

5. N.T.—^People v. Vermllyea, 7\ 

Cow. 108, 122. 

Effect of relationship 
Within a requirement of disin¬ 
terestedness and ‘‘indifference” on 
the part of those performing judicial 
acts, those are excluded who are 
related to the parties in the action 
within the fourth degree, as well as 
those who are pecuniarily interested 
in the adjudication.—-Lyon v. Hamor, 

73 Me. 56, 58—Conant v. Norris, 58 
Me. 451, 453. 

ZllTUtrative phrases 

(1) “Indifferent freeholders” see 
37 C.J.S. p 1874 note 90 (3). 

(2) “Indifferent men.”—Anthony v. 

South Kingstown, 18 KI. 129. 130. 

6. Century D. 

7. Kan.—Stout v- GaJlemore, 26 P. 

2d 573, 577, 138 Kan. 885, quoting 
Oorpns Jtuds. 

Minn.—^Brandsoy v. Bromeland, 225 
N.W. 162, 168, 177 Minn. 298. 

Nev.—^Konig v. Nevada-Callfomla- 
Oregon B. Co., 185 P. 141, 162, 36 
Nev. 181. 

8. Ala.—St John v. State, 113 So. 

321, 323, 22 Ala.App. 115. 

3. Black L.D. 

See also Aliens 5 1 note 1. 


tion is used with direct and single reference to 
financial ability and resources.^® 

As a noun, it ordinarily indicates one who is desti¬ 
tute of property or means of comfortable subsist¬ 
ence, and for that reason is needy or in want;t^ 
and is used in a nontechnical sense as meaning one 
destitute and a proper subject for public aid.i2 

As an adjective, destitute of property or means 
of comfortable subsistence, needy, x>oor;^® in want, 
necessitous ,*^4 lacking in what is requisite.^® 

The term has been held equivalent to, or synony¬ 
mous with, "destitute” see 26 C.J.S. p 1245 note 98, 
"pauper” see the C.J.S. title Paupers § 1, also 48 
C.J. p 428 note 5 [e] (2), and "poor;”l® and it has 
also been distinguished from "pauper” see the C.J.S. 
title Paupers § 1, also 31 C.J. p 884 note 10 [a]. 

Phrases employing the word are set out in the 
note.i'^ 

INDIGESTION. The word is said to be a neutral 
term, with reference to physical and mental sound¬ 
ness,^® defined as meaning a failure in the normal 


10. Conn.—Weeks v. Mansfield, 80 
A. 784, 786. 84 Conn. 544. 

11. Conn.—^Weeks v. Mansfield, su¬ 
pra. 

Hawaii—^Territory v. Restarick, S3 
Hawaii 27$, 276. 
gimllar defiaitioas 

(1) One who has not sufficient 
property to furnish him a living or 
who has no one able to support him 
to whom he is entitled to look for 
support—^Black KD. 

(2) One who is needy or poor.— 
Hawaii—^Territory v. Restarick, 33 

Hawaii 273. 276. 

18L Ohio.—^Rlsner v. State ex rel. 
Martin. 9 N.E.2d 151, 164, 55 Ohio 
App. 161. 

13. N.T.—In re Matruskl, 8 N.T.S. 
2d 471, 476, 169 Misc. 316. 

Va.—^Lynchburg v. Slaughter, 75 Va. 
67, 62. 

Wis.—Juneau County v. Wood Coun¬ 
ty, 86 N.V7. 387, 388, 109 Wis. 330. 

Similaxly expressed 

Destitute of property.—^Alexander 
V. Superior Court in and for Los 
Angeles County, 84 P.2d 1061, 29 
CaLApp.2d 538, citing Stcmdard D. 

14. N.Y.—In re Matruski. 8 N.Y.S. 
2d 471, 476, 169 Misc. 316. 

15. Cal.—Alexander v. Superior 
Court in and for Los Angeles 
County, 84 P.2d 1061. 29 Cal.App.2d 
538. 

16. Ohio,—Risner v. State ex reL 
Martin, 9 N.B.2d 151, 154, 55 Ohio 
App. 151. 


17. Phrases eoastmed 

(1) “Indigent insane” see the C.J. 
S. title Paupers S 1, also 31 C.J. p 
884 note 8 [bj, [c3, and [d]. 

(2) “Indigent persons” within pau¬ 
per statutes as synonymous with 
“pauper” see the C.J.S. title Paupers 
$ 1, also 48 C.J. p 428 note 5 [e] 
(2), and 31 C.J. p 884 note 8 [b]; 
but sometimes more broadly con¬ 
strued to Include all those in need 
and requiring the assistance of 
charity generally.—^People ex rel. 
McDonough v. Mills Novelty Co., 192 
N.E. 236, 240, 357 Ill. 285. 

(3) “Indigent young men.”—Storrs 
Agricultural School v. Whitney, 8 A. 
141, 146, 64 Conn. 342—White v. Fisk, 
22 Conn. 31. 61. 

<4) “Poor or indigent.”—^Risner v. 
State ex rel. Martin, 9 N.E.2d 151, 
154, 55 Ohio App. 151. 

18. XSay or may not indicate disease 

Some forms of indigestion are 
compatible with the person in ques¬ 
tion being physically and mentally 
sound. Other forms of indigestion 
are not compatible with that. In¬ 
digestion may mean that for tem¬ 
porary functional reasons a man's 
food does not agree with him. But 
indigestion may be the manifesta¬ 
tion of disease which would render 
the patient physically unsound. In¬ 
digestion sometimes spells cancer; 
sometimes peritonitis or appendicitis; 
and sometimes gastric ulcers.”—So- 
cieta Unione Fratellanza Italiana v. 
Leyden. 114 N.E. 738, 739, 225 Mass. 
540, L.R.A.1917C 256. 
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chang:es undergone by food in the alimentary ca¬ 
nal; lack of digestion; state or fact of being un¬ 
digested.^^ 

INDIGhNlDAD. In Spanish law, nnworthiness to 
retain an inheritance .20 

INBIGKtnTY, Any action toward another which 
manifests contempt for him; contumely, incivility, 
or injury accompanied with insult; unmerited con¬ 
temptuous conduct toward another.^^ It has been 
said that the term involves an insulting and con¬ 
temptuous purpose and may include “indiffer- 
ence.”2a ^^dignity’* has been said to be a synonym 
of ^^insult;”^^ and “indignities” has been distin- 
g^uished from, or compared with, “treatment which 
is cruel and barbarous.”25 

As an element of damages generally see Damag¬ 
es § 70 b, and as ground for divorce see Divorce § 
44; and more specifically indignities in arrest and 
detention as constituting false imprisonment see 
Talse Imprisonment § 32; and personal indignities 
to seaman and damages therefor see the C.J.S. title 
‘Seamen § 236, also 56 C.J. p 1129 notes 39, 40. 
For references to other specific uses or particular 
applications of the term see the Descriptive-Word 
Index 


42 C.J.S. 

Phrases employing the word are set out in the 

note.26 

INDIEECT. Not direct; specifically, not straight 
or rectilinear; deviating from a direct line or 
course; circuitous; oblique; not leading to an aim 
or result by the plainest course or method or by ob¬ 
vious means, but obliquely or by remote means; 
roundabout; not resulting directly from an act or 
cause, but more or less remotely connected with or 
growing out of it; as indirect results;27 not direct 
in relation or connection; not having an immediate 
bearing or application; not related in the natural 

way.22 

It has been contrasted with “direct” see 26 C.J.S. 
p 1317 note 22. 

Phrases employing the word are set out in the 
note.^® Other phrases as to which more recent ad¬ 
judications have not been found see 31 C.J. p 884 
notes 20-29. 

INDIRECTIiY. The adverb of indirect.20 It has a 
general, well-defined and accepted legal meaning,3 1 
and, applied to an act, signifies doing, by an ob¬ 
scure circuitous method, something which is prohib¬ 
ited from being done directly, and so includes all 
methods of doing the thing prohibited except the 
direct one.32 It has been defined as meaning not 


la, Welwter New IntD. 

70m Sscriclie Piccionario. 
ai. Mo.—Wheat v. Wheat, App., 279 
S.W. 755, 759. 

91 CJ*. P 884 notes 14-16. 

7SL Pa.—'Hansell v, Hansell, 16 Pa, 
Co. 614, 515. 

23. Wash.—Sabot v. Sabot, 166 P. 
624, 625, 97 Wash. 395. 

2A Mo.—State ex rel. and to Use 
of Donelon v, Peuser, 134 S.W.2d 
132, 133, 345 M6. 628. 

25. Pa.—^Hansell v. Hansell, 16 Pa. 
Co. 514, 516. 

23. Phrases oosstroed 

(1) ‘‘Indignities to the person." 
not eaulvalent to "personal Indlgni- 
tiea”—^Butler v. Butler, 1 ParsJSki. 
Cas., Pa., 329, 345, 

(2) "Intolerable Indigrnities."— 

Bevercomb v. Revercomb, Mo.App., 
222 S.W. 899, 909. 

(8) "Outrage and Indigmity,” as 
meaning and Including mental an¬ 
guish or pain, as distinguished from 
bodily suffering. 

Iowa.— McKinley v, Chicago & N. W. 
B. Co., 44 Iowa 314, 819, 24 Am.R. 
748. ^ 

Mo.—Sta^e v. Peuser, 134 S.W.2d 182, 
fsit, 845 Mb. 623: 

<4) "Personal Indignities."—Shoren 


V. Shoren, 214 P. 885, 888, 110 Or. 
272—18 C.J. p 1048 note 74. 

(5) ‘‘Personal indignities rendering 
life burdensome." 

Or.—^Bowers v. Bowers, 194 P. 697, 
698, 98 Or. 548. 

Wash,—Sullivan v. Sullivan, 100 P. 
321, 323, 62 Wash. 160. 

27. Tex.—Amicable Life Ina Co. v. 
O’Reilly, Tex.Civ.App., 97 S.W.2d 
246, 249. 

aa Ohio.—^Runyon v. Western & 
Southern Life Ins. Co., 192 N.K. 
882, 883, 48 Ohio App. 251, citing 
OoTpns Xnxis. 

Tex.—Amicable Life Ins. Co. v. 
O’Reilly, Civ.App., 97 S.W.2d 246, 
249, 260, Quoting Corpus Juris— 
Southern Tract. Co. v. Gee, Civ. 
App., 198 S,W. 992, 993. 

22. Phrases oonsteued 

(1) "Indirect cause" see Cause 14 
C.J.S. p 51 in Pocket Parts. 

(2) "Indirect cause of death," as 
involving the Question whether dis¬ 
ease caused a fall resulting in death. 
—Gittelson v. Mutual Life Insurance 
Co. of New York, 41 N.T.S.2d 478. 
482, 266 App.Div. 141. 

(3) "Indirect contempt" see Con¬ 
tempt SS 2, 4. 

(4) "Indirect cost" see Cost 20 C. 
J.S. p 248 in Pocket Parts. 
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(5) "Indirect evidence" In crimi¬ 
nal prosecutions see Criminal Law 
$ 530. 

(6) "Indirect heating system" dis¬ 
tinguished from "direct heating sys¬ 
tem" see 2$ C.J.S. p 1317 note 28. 

(7) "Indirect Inguinal hernia" see 
Hernia 39 C.J.S. p 896 In Pocket 
Parts. 

(8) "Indirect injury," construed as 
an injury perpetrated through the 
agency of another.—^American Sure¬ 
ty Co. of New York v. First Nat. 
Bank in West Union, D.C.W,Va., 50 
P.Supp. 180, 187. 

(9) "Indirect notice" see the C.J. 
S. Utle Notice $ 8, also 46 C.J. p 542 
note 61. 

(10) "Indirect or implied vacation 
of judgment” see the C.J.S. title 
Judgments $ 286, also 34 C.J. p 325 
note 18-p 326 nojbe 22. 

(11) "Indirect taxes" see the CJ.S. 
title Taxation 9 8, also 61 C.J. p 
73 note 57. 

OOm Webster New, Int. B. 

31. Ter.-^Farmers’ State Bank of 
Mineola v. Mincher, Civ.App., 267 
S.W. 996, lOOlw 

32. Neb.-^tate "v. Flelstieker, 225 
N.W. 51, 62. 118 Neb. 419. 

Teac.—Amicaible <Lli£& Ins. Ca v 
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resulting directly from an act or cause but more 
or less remotely connected with or growing out of 
it.33 

It has been distinguished from "contingent” see 
17 C.J.S. p 183 note 5. 

INDISCREET. Not discreet; wanting in discre¬ 
tion or prudence; not in accordance with sound 
judgment.34 An antonym of "prudent.”35 

IN DISJTJNOTIVIS SXJFFIOIT ALTERAM PAR¬ 
TEM ESSE VERAM.36 

INDISPENS A B LE . That which cannot be spared, 
omitted, or dispensed with.37 The term may imply 
a necessity for that which is regarded as indispens¬ 
able,33 but, under particular circumstances, it has 
been held not to be the equivalent of "necessary .”39 

Indispensable parties see Equity §§ 142-145. 

INDISPOSED. A word with two meanings in 
one sense, disordered as regards health; sick, or 
ill; often, somewhat sick, or slightly out of health; 
and in the second sense, not having a favorable dis¬ 
position, unfriendly, disinclined, or unwilling; as, 
he was indisposed to go.^l 

INDISPUTABLE. Incontrovertible; not diluta¬ 


ble; too evident for dispute.^2 

INDISTANTER. Forthwith; without delay 

INDISTINCTNESS. The quality or condition of 
being indistinct; confusion; uncertainty; obscuri¬ 
ty; faintness; dimness.^^ 

It has been contrasted with, or distinguished 
from, "ambiguity” see 3 C.J.S. p 1034 note 18. 

INDITEE. Law French, in old English law, a per¬ 
son indicted.**® 

INDIVIDUAL. 

In (General 

A very broad term*® often used in contradistinc¬ 
tion to banks or corporations; but there is no nec¬ 
essary and invariable opposition of ideas in the 
term itself.*^ 

As a Noun 

The word has been defined as meaning anything 
that cannot be divided or separated into parts 
without losing its identity; that which has defi¬ 
nite and continuous existence; a person, animal, or 
thing; especially a human being; a p^son;^® a 
single one; one distinct being; one entity; when 
spoken of the human kind it means one man or one 
woman.*® The noun denotes one single person, as 


O’Reilly. CIv.App., 97 S.W.2d 246, 
249—Farmers’ State Bank of Mlne- 
ola V. Mincher, Civ,App., 267 S.W, 
996, 1001. 

■“Sliall not directly or indirectly 
. . . take or Hold tlie stock or 
lionds” 

. In construinsT the quoted phrase, 
It was said that the word “indirect¬ 
ly” covers other modes of holding 
stocks or bonds than by taking or 
holding the legal title.—^Attorney 
General v. New York. N. N. & H. R. 
■Co., 84 N.R 787, 742, 198 Mass. 413. 

33. IT.S.—Maryland Casualty Co. v. 
Scharlack, D.C.Tex., 31 F.Supp. 931, 
933. 

■‘‘Sireotly or indirectly” 

Construed as emphasizing the 
agreement, and permitting no eva¬ 
sion of its purpose and object 
Md.—Guerand v. Dandelet, 32 Md. 
661, 670, 3 Am-R. 164—Bavis v- 
Barney. 2 Gill & J. 382, 402. 

Minn.—^Nelson v. Johnson, 36 N.W. 
868, 869, 88 Minn. 255. 

■34. Century D. 

35. Mo.—CoAroy v. St Joseph Ry., I 
Lright, Heart-& Power Ods., l84 &W. 
2d 93, 96, 845 Mo. 592. ' ‘ 

33. A' maxim meini^k' disjunh^ 
tivbs it is Ouifib'cieist ibat eitheir part 
be true.”—Trsowr Leg.Max. 


More rendered 

‘’Where a condition is in the dis¬ 
junctive, it is sufficient if either part 
be performed.”—^Black LuD. 

37. Black KB. 

I 38. "A mechanical connection would 
I not be indispensable, unless there 
I was a necessity for it or unless a 
mechanical separation created a dif¬ 
ference in the means by which the 
result was accomplished.”—Westing- 
house Air-Brake Co. v. New York 
Air-Brake Co., N.Y., 68 F. 962. 973, 
11 aC.A. 528. 

39. Minn.—Tibbits v. B. G. Staude 

Mfg. Co., 207 N.W. 202, 203, 166 
Minn. 139. j 

j 

40. N.C.—Skinner v. Fletcher. 28 N. 
C. 313, 316. 

41. Webster New IntB. 

Double meaning illustrated 

In construing a statement that a 
certain “feme covert” is “indisposed 
so that she cannot travel to court,” 
it was said: “^e word 'Indisposed' 
has two mejanln^: It may mean un- 
wiiling to traveC or it may mean 
Unable tO' travefl -eTom Sickness. The 
latter id^anlng must be assigned to 
the word. When we read it in connec¬ 
tion with its context.”—Skinner v. 
Fleteber, supra. 

42. Webster' New Int.B. 
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"ZndisputabU title” 

Construed as inapplicable to a 
title under a deed which could con¬ 
vey at most only an equitable inter¬ 
est.—Courcier v. Graham, 1 Ohio 
330, 350. 

“Indisputable, or undisputed physical 
facts” considered with oral evi¬ 
dence in determining value of lat¬ 
ter see Evidence § 1031 a note 40. 

43. Black L.B. 

44. Century B. 

45. Black L.B. 

46. U.S.—In re Coe. B.ON.Y., 154 
F. 162, 163. 

47. Misa—U. S. Bank v. State, 20 
Miss. 456, 460. 

48. S.C.—^Jack Ulmer, Inc., v. Ban- 
iel, 7 S.E.2d 829, 881, 193 S.a 198. 

49. N.Y.—People v. Boty, 80 N-Y, 

225, 228. 

31 C.J. p 885 notes 42-45. 

Phrases construed 

<1) “As Individuals,” described as 
an expression which has nothing 

double or dubious about it and is not 
ambiguous so as to x>ermit explana¬ 
tion by parol evidence.—Gold v. Ross, 
187 N.Y.S. 72. 74. 195 App.Blv. 721. 

(2) “Bamages that the community 
or individual may sustain.”—Gran v. 
Houston. 64 N.W. 245. 247, 45 Neb. 
813, 821—^Buckmaster v. McBlroy, 81 
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distinguished from a group or class,50 a real, rather 
than an imaginary, person,51 and also, very com¬ 
monly, a private or natural person as distinguished 
from a partnership, corporation, or association; but 
this restrictive signification is not necessarily inher¬ 
ent in the word, so that it may, in proper cases, in¬ 
clude artificial persons.52 

Under particular circumstances, the term has been 
held to include an alien,53 a corporation,^^ and a 
married woman ;55 and a partnership, although hav¬ 
ing no separate legal entity, may be included under 
the term.56 Under other circumstances, however, 
it has been said not to include a board of health®^ 
or a corporation.58 The term “individual’ may be 
used as equivalent to ^^rson.”59 

“Individual’^ or ‘individuals” as included or not 
included by the term “company’^ see 15 C.J.S. p 648 
notes 93-98. 

As an Adjective 

I^tinctive; pertaining to one particular person 
or thing;50 pertaining or belonging to, or charac¬ 
teristic of, one single x)erson, either in opposition to 
a firm, association, or corporation, or considered in 
his relation thereto.®^ 


Individual or adverse interests in connection with 
relations of trust or confidence see the title indexes 
to Agency, Attorney and Client, and Executors and 
Administrators sub verbis “Adverse interest” and 
“Individual interest;” and the C.J.S. titles Guard- 
ian and Ward § 45 a note 17, § 93; Partnership § 
99, also 47 C.J. p 793 note 67-p 795 note 78, § 105, 
also 47 C.J. p 800 note 80-p 801 note 99; and 
Trusts § 151, also 65 C.J. p 476 note 27-p 487 note 
1; and consult the Descriptive-Word Index sub 
verbo “Adverse interest.” 

Phrases employing the word are set out in the 
note.52 Other phrases as to which more recent ad¬ 
judications have not been found see 31 C.J. p 885 
notes 62-68. 

INDIV IDTJAIiIZE. To single out from the spe- 

cies.®3 

nn>I V IDUAIiLY. As an individual or person 
each by itself; in an individual or characteristic 
manner or capacity;5® personally; not severally;5® 
separately; 87 separately and personally, as distin¬ 
guished from jointly or officially, and as opposed to 
collective or associate action or common interests.83 


N.W. 76. 7S, 20 Neb. 657, 560, 57 Am. | 
R. 843. { 

. (3) Other phrases as to which 
more recent adjudications have not 
been found see 31 <U. p 885 notes 
49-58. 

so. Black li.D. 

51. Actual x9Xh»r than Imaginary 
person 

“In metaphorical language, an im¬ 
aginary person may perhaps be call¬ 
ed an ^individual,* but such a use 
of the word is unusual, and to my 
mind rather fanciful. It is hardly 
to be supposed that the Legislature 
meant 'individual* to be taken in a 
fanciful or metaphorical sense, or 
meant it to denote an imaginary 
person who has not, and never had, 
any real existence. I do not think 
that such words as Hamlet, Sam 
Weller, Jupiter, Venus, etc., can be 
called names of 'individuals.* **— 
re Holt, [1896] 1 Ch, 711, 720. 

52. Black L.D. 

53. U.S.—In re Coe. I).C.N.T., 164 R 
162. 163. 

64. U.S. — ^In re New Era Novelty 
Co.. D.C.N.J., 241 F. 298, 300. 
Mass. — Otis Co. V. Ware, 8 Gray 609, 
511. 

81 CLJ. p 835 note 47. 

See also Corporations S 8 a. 
€k>zpoxation called "an ideal individ¬ 
ual” 

Miss.—Bank of U. S. v. State. 20 
kdsa 456^ 459—Donnaher v. State, 
16 Miss. 649, 661. 


N.Y.—Trustees of the Presbyterian 
Society in Waterloo v. Auburn & 
R. R. Co., 3 Hill 567. 670. 

55. Neb.—Gran v. Houston, 64 N.W. 

245, 247, 46 Neb. 813. 

55. Ind.—Pittsburg, C., a & St L. 
R. Co. V. Chappell. 106 N.E. 403, 
404, 183 Ind. 141. Ann.Cas.l918A 
627. 

57. State board of health is not an 
“individual** within the meaning of a 
constitutional provision prohibiting { 
the general assembly by local, or 
special law from granting to any in¬ 
dividual any special or exclusive 
privilege, immunity, or franchise.— 
People V. Dunn, 99 N.E. 577, 578, 255 
Ill. 289. 

58. Tex.—Primm v. Fort. 67 S.W.j 
972, 23 Tex.Clv.App. 605. 

59. U.S.—In re Messenger*8 Mer¬ 
chants Lunch Rooms, Inc., C.C.A 
HL, 85 F.2d 1002, 1004, citing Cor¬ 
pus Juris —^In re United Button 
Co., D.C.DeL, 187 F. 668, 672. j 

60. Standard D. 

eu Black L.D. | 

68. Phrases coastmed 

(1) “Individual and corporate ca-i 
pacity’* see 12 C.J.3. p 1118 note 88. 

(2) “Individual assets’* or “assets 
of individual partners** see the CJ.S. 
title Partnership 5S 192-197, also 47 
C.J. p 939 note 79-p 944 note 83. 

(3) “Individual banker** defined 
and distinguished from “private 
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banker** see Banks and Banking 5 1 
b note 23. 

(4) “Individual damages'* see Dam¬ 
ages § 2 note 75. 

(5) “Individual expenses** see 35 
C.J.S. p 210 note 41 (50). 

(6) “Individual liberty.** describedi 
as a relative term which, at most, 
means liberty regulated by Just and 
impartial laws, for all sorts of rea¬ 
sonable restrictions are imposed up¬ 
on the actions of men for the com¬ 
mon welfare and good of society.— 
Butte V. Paltrovlch, 75 P. 621, 522, 
30 Mont. 18, 104 Am.S.R. 698. 

63. N.Y.—^People v. Doty, 80 N.Y.. 
225, 228. 

64. N.D.—State V. Robinson, 2 N.W. 
2d 183, 189, 71 N.D. 468, 140 A.L. 
R. 332. 

65b Webster New Int.D. 

66. N.Y.—^Mann v. Pentz, 2 Sandf.. 
Ch. 257, 270. 

N.D.—State V. Robinson, 2 N.W.2d 
183, 189, 71 N.D. 463, 140 AL.R. 
332. 

Tex-—^Revere Oil Co. v. Bank of Chil- 
licothe, Civ.App., 255 S.W. 219,. 
220 . 

67- Ill.—^Meisser v. Thompson, 9 Ill. 
App. 868, 370. 

Tex.—^Revere Oil Co. v. Bank of Chll- 
licothe, Civ.App., 255 S.W. 219, 
220 . 

68. N.C.—Southern Distributing Co. 
V. CSarraway, 127 S.E. 427, 428, 189* 
N.C. 420. 
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Phrases employing tlie word are set out in the 
note.®^ 

XNBrVTDXJUM. Latin, in the civil law, incapable 
of division, or that which cannot be divided.^® 

INBlVISIBLE. Entire; inseparable; not suscep¬ 
tible of division or apportionment.71 

INDIVISO. In Spanish law, that which is undivid¬ 
ed; pro indiviso, in common.'^2 

INDIVISUM. Latin, undivided; that which two 
or more persons hold in common without partition.73 

INDOOE. Done, or belonging to what is done, with¬ 
in doors, or within a buHding.'^^ 

INDOESE or ENDOESE. ^'Endorse” and "indorse” 
are the same word, the latter spelling being prefer¬ 
able.*^® It has a broad general meaning which may* 
include several forms of indorsement for varied pur¬ 
poses;*^® it is also used in a technical sense, having 
in law a distinct signification without words of more 
particular description.^^ Jt jias been defined general¬ 
ly as meaning to write on the back, or on the back 
of ;78 and, more specifically, to write upon the back 
of any instrument or paper.^® While the term gen¬ 
erally means to write on the back, it may also in¬ 


clude a writing on the face of the instrument,®® or 
on another piece of paper and attached to the 
back;®i and may or may not import delivery and 
transfer of title, depending on the circumstances.^^ 

It has been held equivalent to "sign,”®® some¬ 
times synonymous with "guaranty” see Guaranty § 
4 note 48; and distinguished from "countersign” 
see 20 C.J.S. p 744 note 19. 

Indorsed, Written upon.®^ The term may im¬ 
port a delivery of the instrument.®® 

It has been compared with, or distinguished from, 
"assigned” see 6 C.J.S. p 1039 note 8, and "filed” 
see 36 C.J.S. p 754 note 90. 

Indorsing. In its literal sense, "indorsing” means 
writing one’s name on the back of an instrument; 
and, in its technical sense, writing one’s name there¬ 
on with intent to incur the liability of one who war¬ 
rants payment of the instrument, provided it is duly 
presented to the principal at maturity, not paid by 
him, and such fact is duly brought to the notice of 
the indorser.®® 

It has been compared with "filing” see 36 C.J.S. 
p 756 notes 16-18. 

As applied to transfer by assignment of nonne- 
gotiable paper, and to the transfer by indorsement 


69. Phrases coastraed 

(1) “Individually and personally 
liable,” relating to the personal lia¬ 
bility of the members of a corpora¬ 
tion, as contradistinguished from 
their liability in their corporate ca¬ 
pacity.—Sewall V. Allen, 6 Wend., 
N.T., 335, 347. 

(2) “Individually punishable,” as 
meaning personally liable.—Kane v. 
People. 3 Wend., N.Y.. 383. 

(3) “Individually responsible,” as 
importing not merely civil liability, 
but criminal responsibility as welL— 
State V. Oleson, 76 P. 686, 35 Wash. 
149. 

70. Black Ii.D. 

71. Black Ii.D. 

<<Xnaivl8ihle oo&traot’* 

As the words imply, a contract 
which is entire, that is, one whose 
constituent parts cannot be separat¬ 
ed.—Garon v. Credit Fonder Ca- 
nadlen, 92 A. 661, 564, 87 ILL 273. 
For specific indivtelble contracts see 
such C.J.S. titles as Insurance § 
836, also 26 O.J. p 101 note 26-p 
103 note 38; Sales S 77, also 55 
C.J. p 235 note 84-p 240 note 79; 
Vendor and Purchaser { 107, also 
66 C.J. p 708 note 77-p 709 note 83. 
See also generally Contracts §§ 331- 
336; and consult the Descriptive- 
Word Index sub verbo Bntire or 
Severable Contracts. 


72. Escriche Diccionario. 

7a Black L..D. 

74. Webster New InLD. 

Phrases oonstmed 

(1> “All that I possess, indoors 
and outdoors,” construed as sufficient 
to pass real estate.—^Tolar v. Tolar, 
10 N.C, 74. 75, 14 Am.D. 575. 

(2) “Indoor and outdoor servants.” 
—^Drake v. Green, [1921] 2 Ch. 99, 
103. 

(3) “Indoor movables.”—^Penniman 
V. French, 17 Pick., Mass., 404, 406, 
28 Am.D. 309. 

75. Ky.—^Fuqua Bus Line v. Pink, 
160 S.W.2d 646, 648, 290 Ky. 213. 

7a Mo.—^Aufderheide v. Moeller, 281 
S.W. 965, 967, 221 Mo.App. 442. 

77. Vt—^Brooks v. Edson, 7 Vt. 351, 
356. 

31 CJ. P 886 note 82. ^ 

Construed in contracts see Contracts 
S 304. 

7a Ky.—^Puqua Bus Line v. Pink 
160 S.W.2d 646, 648, 290 Ky. 213. 
N.Y.—^Richards v. Warring, 39 Barb. 
42, 45. 

Vt.—Cowdery v. Johnson, 15 A- 188, 
189, 60 Vt. 595. 

79. N.M.—^Territory v. Perea, 30 P. 

928, 930, 6 N.M. 53L 
31 C.J. p 386 note 86. 
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Sittllarly expressed 
To write a name on the back of 
a paper or documenL—^Black L.D. 

®a HI.—^Reilly V. First National 
Bank of Springfield, 35 N.E. 1120, 
1121, 148 Ill, 349. 

81. Vt—Cowdery v. Johnson, 15 A. 
188, 189, 60 VL 595. 

88. Ont.—^Lee v. Bank of British 
North America, 30 U.C.C.P. 255, 
259. 

8a Eng.—^Regina v. Cowper, 24 Q.B. 
D. 60, 62. 

See also the C.J.S. title Signatures 9 
1, also 58 CJ. p 718 note 9 [b]. 

84. Masa—Commonwealth v. But- 
terick, 100 Mass. 12, 16. 

3J C.J. p 886 note 88. 

Strictly speaUng, the word is ap¬ 
plicable only to negotiable instru¬ 
ments, but an averment that a per¬ 
son “indorsed” a nonnegotiable note 
instead of “assigned” it has been 
construed ro be suffldent—Smoot 
V. McGraw. 35 S.E. 914, 915, 48 W. 
Va. 144. 

86. Vt—Trask v. Karrick, 89 A. 472, 
478, 87 Vt 45L 

sa Kan.—^Daily v. Bartholomew, 48 
P. 923, 924, 5 Kan.App. 148. 

Minn.—^Paine v. Smithy 24 N.W« 305, 
306, 33 Minn. 495. 
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of negotiable paper see Bills and Notes §§ 28, 204- * eated by the foregoing definitions, an indorsement 


222 . 

INDORSEE or ENDORSEE. The literal meaning 
of the word "indorsee” is easily ascertained by ref¬ 
erence to its etymology and it has been defined 
as the person to whom a bill of exchange, promis¬ 
sory note, bill of lading, etc., is assigned by in¬ 
dorsement.*^ 

The term has been compared with, and distin¬ 
guished from, "assigns” see 6 C.J.S. p 1036 note 23. 

INDORSEMENT or ENDORSEMENT. The word 
^indorsement” comes from a Latin compound mean¬ 
ing "on the back.”** In its most general and literal 
signification, an indorsement is an incidental or 
subsidiary writing on the back of a paper or docu¬ 
ment, to the contents of which it relates or per¬ 
tains.** It is a word with a known legal significa¬ 
tion,*i its meaning in a iwurticnlar case depending 
on the context.** The term may signify either the 
act of indorsing or the writing itself;** and may 
imply a transfer by a writing upon the instru¬ 
ment.*^ It has been defined as any writing on the 
back of a document;*® something written on the 
back of an instrument;*® something written on the 
outside or back of a paper, on the opposite side of 
which something else had been previously written ;*7 
that which is written on the back of an instrument 
and which has relation thereto;** a writing placed 
upon a completed instrument, usually upon the 
back;** and, more specifically, an entry made upon 
the back of a writ or warrant.^ Although, as indi- 


is most commonly written on the back of the paper 
or document, the place has been said not to be nec¬ 
essarily material, provided there is the intention 
to indorse;* thus an indorsement may be written 
on the face of the instrument,* or even upon a sep¬ 
arate piece of paper.^ It has been said not to be 
an int^al part of the instrument itself, although 
it may control its effect and interpretation.® 

"Indorsement” has been held synonymous with 
^Tjacking” see 7 C.J.S. p 1315 note 65; and has been 
distinguished from "assignment” see Assignments § 
2 b (5). 

In connection with negotiable paper see Bills and 
Notes § 8 notes 5&-63, §§ 204-222, and other refer¬ 
ences in title index. For references to other specific 
uses or particular applications of the term see the 
Descriptive-Word Index. 

^‘Indorsement in blank** or “Blank indorsement/* 
A technical term, meaning a commercial transfer;® 
an indorsement which does not mention the name 
of the person in whose favor it is made;^ one in 
which the name of the indorser only is written.*- 
It implies a grant of authority to fill in the blank.* 

With particular reference to commercial paper see 
Banks and Banking §§ 222 a, 283, 341; and Bills; 
and Notes § 212. 

**Indorsement in fuU/* An indorsement which 
mentions the name of the person in whose favor it 
is made.^® 

Other phrases employing the word are set out in 
the note.ii 


87. Ga.—Hendrick v. Daniel, 46 S.B. 

438, 439. 119 Ga. 358. 

88^ Black DD. 

Flixasea construed 

(1) ‘^Indorsee, assignee, or trans- 
ferea'’—White v. Jones. 31 S.E. 119, 
121, 105 Ga. 26. 

(2) ''Indorsee, holder, or assignee.** 
—Nicholls V. Evans, [1914] 1 K.B. 
118. 

(3) "Joint indorseea**—Thomas v. 
Green County, Ky., 159 F. 339, 348, 89 
C.aA. 405. 

89. Cal.—^People v. Prather, 139 P. 
664. 666, 23 CaLApp. 721. 

Hawaii—^Territory v. Johnson, 16 
Hawaii 743, 748. 

31 C.J. p 886 note 93. 

90. IlL—Kistner v. Peters, 79 N.E. 
311, 312, 223 HI. 607. 114 Am.S. 
B 362, 7 L.R.A.,N.S., 400. 

8 C.i p 348 note 55. 

91. Ind.—Williams v. Osbon, 75 Ind. 

' 286^ m.' 

98. Mass.—Commonwealth v. Spil- 
'' Inad,'164 Mass. 327, 329, 26 Am.K. 
668 . 


N.M.—^Territory v, Perea, SO P. 928, 
930, 6 N.M. 531. 

With reference to commercial paper 
see Bills and Notes $ 8 notes 59- 
63. 

S3. N.M.—^Territory v. Perea, supra. 

94. Minn.—^Paine v. Smith, 24 N.W. 
305, 306, 83 Minn. 495. 

31 C.J. p 886 note 97. 

95- Ky.—^F'uqua Bus Line ▼. Pink, 
160 S.W.2d 646, 648, 290 Ky. 213. 

96. Kan.—^Kurth v. Farmers* & Mer¬ 
chants’ State Bank, 94 P. 798, 800, 
77 Kan. 475, 127 AiruS.R. 428, 16 
Ii.R.A.,N.S., 612. 

31 C.J. p 886 note 95. 

97. Va.—^Powell v. Commonwealth, 
11 Gratt S22. 830, 62 .Va. 822, 830. 

98- Ohio.—State v. Hearn, 154 NlE. 
244, 245, 115'Ohio St. 340. 

99- La.—^Broady v. Unity Industrial 
Life Ins. Co., App., 160 So. 653, 
655. 

1. N.J.—Gondas ▼. Gondas, 134 A. 
616, 617, 99 N.J.B(i. 473. 
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2. N.J.—Haines v. Dubois, 30 N.J.. 
Law 259, 260, 262. 

3. Cal.—Shain v. Sullivan, 39 P« 
606, 106 Cal. 208. 

31 ax p 886 note 96 <2). 

4. Vt—Cowdery v. Johnson, 15 A- 
188, 189, 60 Vt 596. 

31 ax p 886 note 96 [a] (3). 

5. La.—Broady v. Unity Industrial 
Life Ins. Co., App., 160 So. 653,. 
655. 

8, S.C.—^Parker v. Kennedy, 1 S.C.L. 
398, 414. 

7. Pa.—^Folwell v- Beaver, 13 Serg. 
& R. 311, 315. 

8. Mo.—Aufderhelde v. Moeller, 281. 
S.W. 965, 967, 221 Mo.App. 442. 

9. Mass.—Scollans v. Rollins, 60 N. 
m 983, 984, 179 Mass. 346, 88 Am. 
S.R. 386. 

10- Pa,—^Folwell v. Beaver, 18 Serg. 
A R. .811, 315. 

See specifically Bills and Notes $ 218. 

11- Phrases oonstnied 

(1) "Anomalous or irregular in¬ 
dorsement,” defined see Bills and 



42 C. J. S. INDORaEB, ENDORSER, ETC,--IN DXJBIO PRO, ETC. 


1191!)0]EtS£R| £N!DORSEBi or INDORSOSi. He who 
indorses ordinarily, and according to its ety¬ 
mology, one whose name is written on the back of 
a note.i3 While it has bnt one strict legal mean¬ 
ing, as discussed in Bills and ITotes §§ 39, 204, 217, 
218, it has colloquially two other meanings, in one 
of which it is applied to any person who signs an 
instrument on the back after another has signed it 
on the face, and in the other it is a synonym for 
*%arety.”i4 The word, however, implies more than 
the mere appearance of a name written on the back 
of the instrument; it implies the existence of the 
indorser’s legal relation to the contract, and his 

liability thereunder.i^ 

'^Indorsor,” as stated in 31 C.J. p 887 note 13, is 
an old form of "indorser,” and said to be strictly 
the true form of the word. 

The liability of an indorser may or may not be 
that of a guarantor, see Bills and Notes § 204; and 
it has been compared with, or distinguished from, 
that of a "maker,” see Bills and Notes § 37. 

Phrases employing the word are set out in the 
note.l® 


INDOWMENT, A variant form of "endowment” 
which is dehned in 30 C.J.S. p 243 notes 92-4. 

IN DUBHS BENIGNIORA PREFEBENDA 

SUNT.17 

IN DTJBnS, MAdlS DIGNTJM EST ACCIPIEN- 
DTJM.18 

IN DUBnS, NON PRESXJMITUB PEO TESTA- 
MENT0.19 

IN DUBIO HEO LEGIS OONSTEUOTIO QHAM 
VERBA OSTENDTJNT.20 

IN DUBIO LEGIS INTENTIO NON VERBA VA- 
LENT.21 

IN DUBIO PARS MITIOR EST SEQUENDA.22 

IN DUBIO PRO DOTE, LIBERTATE, INNOOEN- 
TIA, POSSESSORE, DEBITORE, REO, RE¬ 
SPONDENDUM EST.23 

IN DUBIO PRO INNOOENTIA RESPONDENDUM 
EST.24 


Notes § 205, and distinguished from 
^*technlcal Indors'ement.**—Atkinson 
V. Bennet, 30 S.E. 539. 600. 103 Ga. 
508. 

(2) **Condltional indorsement.’* 
‘'qualified indorsement,** and “restric¬ 
tive indorsement** see Bills and 
Notes S 214. 

(3) “Indorsement ‘for collection* ** 
see Bills and Notes S 214 c (4). 

(4) “Indorsement for costs’* see 
Costs § 168. 

(5) “Indorsement ‘without re¬ 
course.* ** or words of similar import 
as “without recourse** see Bills and 
notes § 214 b (2). (3). 

(6) “Partial indorsement** see Bills 
and Notes § 197. 

(7) “Proper indorsement** of a ne¬ 
gotiable instrument held to mean 
such an indorsement as the law mer¬ 
chant requires in order to authorize 
payment to the holder.—Security 
State Bank v. State Bank of Brant¬ 
ford. N.I)., 154 N.W. 282. 283. 81 
N.D. 464. 

(8) “Regular indorsement,*' in¬ 
dorsement in blank of third persons 
under the name of the payee.—^Na¬ 
tional Bank v. Dorset Marble Co.. 17 
A. 42. 43, 61 Vt. 196. 

<9) “Special indorsement** see Bills 
and Notes 9 213. j 

CIO) “Special indorsement of writ.** 
in Bnglish praCtic^, the indorsement 
of a writ of summons in an action 
with the' particulars of the amount 
sought to be recovered Hn the action. 


after giving credit for any payment 
or set-oflC.—^Black IaD. 

(11> “Technical indorsement,** de¬ 
fined as an indorsement “which is 
essential to the transfer of title,** 
and distinguished from “anomalous 
or irregular indorsement.'*—^Atkinson 
V. Bennet. 30 S.1I. 599. 600. 108 Ga. 
608. 

12. Black D.D. 

13. Mo.—Oexner v. Loehn. 93 S.W. 
333, 335, 117 Mo.App. 698. 

14. Ga.—Camp v. Simmons. 62 Ga. 
73, 82. 

31 C.J. p 887 notes 11, 12. 

16. Ga.—Sibley v. American Ezch. 
Nat. Bank, 25 S.R 470. 476, 97 Ga. 
126. 

16. Phrases oonstzaed 

(1) “Accommodation indorser** see 
Bills and Notes 9 739 a. 

(2) “Anomalous or irregular in¬ 
dorser** see Bills and Notes 9 88. 

(8) “Indorser for transfer** seei 
Bills and Notes 9 204. ! 

(4) “Satisfactory indorser,** as 
having a recognized commercial sig-t 
ni^cation. and requiring an indorse¬ 
ment satisfactory to the payee, and 
not to the maker.—Gutter v. Cutter, 
48 N.T.Super. 470. 476. 

IT. A maxim meaning “In doubtful 
matters, the more favorable are to 
be preferred.**—^Bouvier KD. 

More freely rendered 

‘iln doubtful cases, the more favor¬ 
able views are to be preferred; the 
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more liberal interpretation Is to be 
followed.**—Black L.I>. 

18. A maxim meaning ‘Tn doubtful 
cases, the more worthy is to be ac¬ 
cepted.**—Black Ii.D. 

19. A maxim meaning “In cases of 
doubt, the presumption is not in fa¬ 
vor of a will.**—Black LuD. 

SO. A maxim meaning ‘Tn a doubt¬ 
ful point, the construction which the 
words point out is the construction 
of the law.’*—Wharton L-I-ex. 
Similarly rendered 

“In a case of doubt, that is the 
construction of the law which the 
words indicata**—Black li.D. 

Another form of the maxim 

“In dubio ista est sententia legis, 
quam verba ostendunt,” translated 
as meaning “In doubt that is the 
sentence of the law which the words 
point out;** and applied in Pane v. 
Devonshire, 6 Bro.P.C 187, 142, 2 
Reprint 984. 

21. A maxim meaning “In doubt the 
intention of the law and not the 
words govern-**—Shadford v. Hous- 
toun, Str. 317, 357, 93 Reprint 544. 

28. A maxim meaning “In doubt, the 
milder course is to be followed.**— 
Black Ii.D. 

83. A maxim meaning “In doubt 
the response is in favor of dower, 
liberty, innocence, of the possessor, 
of the debtor, and of the defendant.** 
—^Peloubet Leg.Max. 

24. A maxim meaning “In a doubt¬ 
ful case, the answer or decision 
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IN DUBIO, PKO LEaE FOBI.25 

IN DITBIO PBO POSSESSOBE BESPONDEN- 
DTJM EST.2« 

IN DUBIO SEQUENDUM QUOD TUTIUS EST.27 

INDUBITABLE. Something which cannot be 
doubted;28 also certain, unquestionable;29 without 
doubt.2® 

Sometimes it is used in the sense of ‘Oieyond a 
reasonable doubt and as synonymous with 
'‘sure.”22 It has been distinguished from “without 
any doubt.”23 

Phrases employing the word are set out in the 

note.24 

INDUBITABLY. In an indubitable manner; un¬ 
questionably; without or beyond doubt; evidently.25 

INDUCE. To bring on, to bring on or about, to 
cause, to effect; to lead to or producealso to in¬ 
cline the will;27 to incite by motives, to influence 


to an act or course of conduct, to lead by persua¬ 
sion or reasoningto influence, to lead on, to 
remove by persuasion or influence, to persuade;29 
to influence the actions of others by either hope of 
reward or fear of reprisal to prevail on;^l to 
prevail on by argument, advice, expostulations, or 

reasons ;^2 to eoax.^s 

“Induce” has been held synon 3 nnous with “influ¬ 
ence”^^ and “persuade.”45 It has also been com¬ 
pared with “influence.”^ 2 

Induced, Brought on as by inducement; caused 
by indirect influence ;^7 instigated; moved; urged.48 
In its ordinary and usual acceptation it may be un¬ 
derstood to mean “obtained.”^® 

As synonymous with “corralled” see 20 C.J.S. p 
236 note 33. 

Inducing, A synonym of “persuading.”50 

Phrases employing the word are set out in the 
note.51 

INDUCEMENT. That which induces,22 such as 
the benefit or advantage which the promisor is to 


should be in favour of innocence.”— 
Trayner Leg.Max. 

25. A maxim meaning **In a doubt¬ 
ful case, the law of the forum is to 
be preferred.”—^Black L.D. 

86. A maxim meaning ”In a doubt¬ 
ful case the decision should be in 
favor of the iK)ssessor,”—Trayner 
Leg.Max. 

27. A maxim meaning *Tn doubt, the 
safer course is to be adopted.”— 
Black 1..D. 

28. Pa.—Graham’s Estate, 28 Pa. 
Dist 138. 

29. BeL—Stevenson v. State, 8 A. 2d 
914, 915, 1 Terry 268. 

30. Ga.—Atlanta Ass’n of Baptist 
Churches v. Cowan, 188 S.E. 21, 22, 
183 Ga. 187. 

Pa.—^Robinson v. Powell, 69 A. 1078, 
1082, 210 Pa. 232. 

31. Ga.—^Atlanta Assoc, of Baptist 
Churches v. Cowan, 188 S.E. 21, 
22, 183 Ga. 187. 

32. Del.—Stevenson v. State, 8 A.2d 
914, 915, 1 Terry 268. 

33. Pa.—^Robinson v. Powell, 69 A. 
1078, 1082, 210 Pa. 232. 

34k Plixases construed 

(1) “Clear, precise, and indubita¬ 
ble evidence” see Evidence § 1023 
note 66. 

(2) “Indubitable proof,” as mean¬ 
ing evidence that should not only 
be found credible, but of such weight 
and directness as to make out the 
facts alleged beyond a doubt.—Jer- 
myn v. Elliott, 45 A. 938, 942, 195 


Pa, 245—Hart v. Carroll, 85 Pa. 608, 
511. 

(8) “Indubitable title” is one open 
to no possible objection, however 
trivial.—Jackson v. Creel^ 94 N.B. 
416, 421, 47 Ind.App. 641. 

35. Century D. 

Phrases construed 

“Indubitably certain” and “unable 
to say where the truth indubitably 
lies” construed as indicating too 
high a degree of proof, and not a 
proper measure for the “reasonable 
doubt” which would justify a jury 
in acquitting an accused in a prose¬ 
cution for murder.—^Ross v. State, 9 
So. 357, 92 Ala. 28, 29, 25 AulS-R. 
20 . 

36. Idaho.—State v. Stratford, 37 P. 
2d 681, 682, 55 Idaho 65. 

37. Ala.—Wilson v. State, 88 Ala. 
411, 413. 

38. Idaho.—State v. Stratford, 37 P. 
2d 681, 682, 55 Idaho 65. 

39. Ind.—Rahke v. State, 81 N.B. 
584, 586, 168 Ind. 615. 

Ky.—Spears v. Winkle, 217 S.W. 691, 
692, 186 Ey. 585. 

40. N.Y.—People v. Juskowitz, 18 N. 

T.S.2d 897, 903, 178 Misc. 685. > 

41. Idaho.—State v. Stratford, 37 P. 
2d 681,‘682, 55 Idaho 65. 

Ind.—Rahke v. State, 81 N.E 584, 
586, 168 Ind. 615. 

Ky.—Spears v. Winkle, 217 S.W. 691, 
692, 186 Ky. 585. 

42. Ala.—Wilson v. State, 88 Ala. 
411, 413. 


43. Ind.—^Rahke v. State, 81 N.E. 
584, 586, 168 Ind. 615. 

44. Mo.—Schwabe v. Estes, App., 
218 S.W. 908, 909. 

45. Ala.—Wilson v. State, 88 Ala. 
411, 413. 

46. '^Ihflueaoe” Is weaker than ‘‘ixu 
duce” 

Mo.—Schwabe v. Estes, App., 218 S. 
W. 908, 909. 

47. Idaho.—State v. Stratford, 37 P. 
2d 681, 682, 55 Idaho 65. 

43. Mo.—State y. Phelan, 60 S.W. 
71, 74, 159 Mo. 122—State v. John¬ 
ston, 134 S.W. 38, 39, 164 Mo.App. 
265. 

49. Wis.—State V. Brown, 127 N.W. 

956, 957, 143 Wis. 405. 

60. m.—^People V. De Joy, 198 Dl- 
App. 361, 362. 

51. Phrases oonstnied 

(1> “Induced to sell.”—State v. 
Phelan, 60 S.W. 71, 74, 159 Mo. 122— 
State V. Johnston, 134 S.W. 88, 89, 
154 Mo.App. 265. 

<2) “Induce ... to submit to 
sexual intercourse,” held to mean 
only to persuade or coax to submit 
to sexual intercourse and hence to 
fall far short of an intention to 
have carnal knowledge of a female 
“forcibly against her will.”—^Rahke 
V. State, 81 N.E. 584, 586, 168 Ind. 
615, 620. 

(3) “Induce to suppose.”—^People 
V. Williams. 88 N.E. 1053, 1056, 240 
Ill. 633. 

62. Ky.—Spears v. Winkle, 217 S.W. 
691, 692, 186 Ky. 585. 
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receive from a contract and the motive, or that 
which leads or tempts to the commission of crime.®^ 

It has been distinguished from "consideration.”55 

Matter of inducement as admissible in evidence 
see Evidence §§ 970, 1000; and in pleading gener¬ 
ally see the C.J.S. titles Indictments and Informa¬ 
tions § 105; Pleading § 70, also 49 C.J. p 139 note 
82-p 140 note 85. 

Phrases employing the word are set out in the 

note.ss 

Iin)UCI.£. Latin, in international law, a truce; a 
suspension of hostilities; an agreement during war 
to abstain for a time from warlike acts.57 

In old maritime law, a period of twenty days aft¬ 
er the safe arrival of a vessel under bottomry, to 
dispose of the cargo, and raise the money to pay 
the creditor, with interest.58 

In old English practice, delay or indulgence al¬ 
lowed a party to an action; further time to appear 
in a cause.5^ 

In Scotch law, time allowed for the performance 
of an act; time to appear to a citation; time to col¬ 
lect evidence or prepare a defense.®^ 

LSTBIIGT. The term has been defined as meaning 
generally to bring in, to inaugurate, to initiate, to 
install, to introduce, to put in enjoyment or posses¬ 
sion, to put formally in imssession, to usher; spe¬ 
cifically, to introduce into an office or employment; 
to introduce, as to a benefit or office; to introduce 


into possession of an office or benefice, with the cus¬ 
tomary ceremonies; to put into actual jmssession of 
the temporal rights of an ecclesiastical living, or any 
other office, with the customary forms and cere¬ 
monies.®! 

INDUOTIO. Latin, in the civil law, obliteration, by 
drawing the pen or stylus over the writing.®^ 

INDUCTION. In logic, the act or process of reason¬ 
ing from a part to a whole, from particulars to gen¬ 
erals, or from the individual to the xmiversal; also, 
the result of inference so reached.®® 

In the canon law, the investing of a person with 
the actual possession of a church or benefice.®^ 

Causation established by induction see Evidence 
§§ 598-600; and "induction” and "induction coil,” 
as electrical terms, see Electricity § 1 b notes 25, 
6^-65. 

INDUCTIVE. Of or pertaining to logical induc¬ 
tion.®® The term "inductive sciences” has been said 
to include the science of medicine, if medicine can 
properly be termed a science.®® 

INDUCTOBIUM. As another name for "induc¬ 
tion coil” see Electricity § 1 b note 25 (1). 

IN DUE POEM and IN DUE MANNBE. See Due 
28 C.J.S. p 577 notes 48, 53. 

INDULCENCE. Delay in enforcing a legal right; 
forbearance.®*^ 


53. Black Ii.D. 

54. Burrill Li.D. 

Motive in criminal law generally see 
Criminal Law § 31 a. 

55. Gist of distinctioxL 

“The term ^inducement’ implies 
only that which influences an act, 
while ’consideration* means the part¬ 
ing with something by the one from 
whom it moves.”—Spears v. Winkle, 
supra. 

See generally Contracts S ®3. 

53, Phrases ooaistnied 

<1) “Allurement or Inducement” 
see 3 C.J.S. p 892 note 12. 

(2) “Author by inducement,” as 
distinguished in the Philippines from 
“author by direct participation” see 
Homicide $ 9 note 80. 

(3) “Inducement and colloquium” 
in actions for defamation see the 
C.J.S. title Libel and Slander % 3, 
also 36 C.J. p 1147 note 9-p 1148 note 
18; S 161, also 37 aj. p 22 note 4- 
p 23 note 24; S 295» also 87 C.J. P 
147 notes 68-78. 

57. Black L.D. 

58. Black L.D. 


59. Black L.D. 

60. Black L.D. 

“Tnflnol» legales” 

In Scotch practice, the days be¬ 
tween the citation of the defendant 
and the day of appearance; the days 
between the test day and day of 
return of the writ.—^Black L.D. 

61. Mo.—State ex rel. Slattery v. 
Raupp, 263 S.W. 884, 835, 303 Mo. 
684. 

Phrases construed 

(1) “Inducted into the military 
service of the United States” con¬ 
strued broadly as applying to an 
army fleld clerk appointed by the 
secretary of war.—State ex rel. Slat¬ 
tery V. Baupp, supra. 

(2) “One inducted into the service 
under the Selective Service Act” 
as subject to Jurisdiction of the mil¬ 
itary authorities see Army and Navy 
5 54 c (2) (a) notes 2-7. 

68. Black L.D. 

63. Webster New Int.D. 

64. Va.—Gk>dwin v. Lunan, JefL 96, 
99. 

1371 


More speciflcally discussed 

In ecclesiastical law, the ceremony 
by which an Incumbent who has been 
instituted to a benefice is vested with 
full possession of all the profits 
belongring to a church, so that he 
becomes seized of its temporalities, 
and is then a complete incumbent. 
It is performed by virtue of a man¬ 
date of induction directed by the 
bishop to the archdeacon, who ei¬ 
ther performs the ceremony in per¬ 
son, or directs his precept to one 
or more other clergymen to do so.— 
Black L.D. 

65. Webster New Int.D. 

66. N.C.—Huffman v. Click, 77 N.C. 
55, 57. 

Xit referring to medical works, the 
court said: “Such treatises are based 
on data constantly shifting with new 
discoveries and more accurate obser¬ 
vation, so that what is considered a 
sound induction today becomes an 
i unsound one tomorrow.”—Huffman v. 
Click, supra. 

67. Bouvier XjD. 



INDULGENCE—INDUMENT 


42 C.J.S. 


It has been distinguished from “right.”®^ 

In the Roman Catholic Church, a remission of the 
temporal punishment due to sins, granted by the 
pope or church, and supposed to save the sinner 
from purgatory. The abuse of indulgences was 
given by Martin Luther as one of the causes which 
led to the ‘‘Reformation^' in QeTraany.69 

INDXTIiGENCIA. In Spanish ecclesiastical law, in¬ 
dulgence; the remission of penalties for sms.70 


INDULTARIO. In Spanish law, the beneficiary or 
recipient of a pardon.^i 

INDULTO. In ecclesiastical law, a dispensation 
granted by the pope to do or obtain something con¬ 
trary to the common law.72 

In Spanish law, pardon; the remission of pun¬ 
ishment for crime.7* 

INDUHENT. Endowment 


68. Me.—Brown ▼- Meady. 10 Me, TO. Escriclie Diccionario. 73. Escriche Dicclonario and Suple* 

391. 395, 25 Am.D. 248. 7X. Escriche Dlccionarioi, mento p 266. 

69. Black UB. 72. Black LD. 74. Black Ii.D. 
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Blank indorsement... 1368 

Enclose . 523 

Enclosed. 523 

Enclosure . 524 

Encumber . 548 

Encumbrance . 549 

Encumbrancer . 552 

Endorse . 1367 

Endorsee . 1368 

Endorsement . 1368 

Endorser . 1369 

Gross income . 536 

Hiems. 367 

Hipoteca . 369 

Husband land... 364 

Husbandlike and proper manner. 364 

Husbandman. 364 

Husband of ship.*... 365 

Husbandria . 365 

Husbandry. 365 

Husbrec . 365 

Huscarle . 365 

Husfastne . 365 
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Hush money. 365 
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Hydrant. 366 

Hydrate of alumina. 366 

Hydration . 366 
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Hypoglycemia . 369 

Hypoplasia . 369 

H3rpostasis. 369 

Hypothec. 369 

Hypotheca. 369 

Hypothecaria actio . 369 
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Hypothecary action. 370 
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Hypothecation . 370 

Hypotheque .369, 370 

Hypothesis . 370 

Hypothetical . 370 

Hypothyroidism . 371 
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Hysterectomy. 371 
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Hysterical . 371 

Hysterical paralysis . 371 
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Hythe. 371 

Ib. 372 

Ibemagitim . 372 

Ibid. 372 

Ibidem . 372 
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Ice. 372 

Ice cream. 372 

Iceni . 372 

Icona . 372 

Iconography . 373 
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Ictus . 373 

Id .:. 373 

Idaho . 373 

Id certum est quod certum reddi potest. 373 

Id certum est quod certum reddi potest, sed id 
. magis certum est quod de semetipso est 

certum . 373 

Ide . 366 

Idea . 373 

Ideal . 373 

Idealism . 373 

Idem . 373 

Idem agens et patiens non potest. 374 

Idem est facere, et non prohibere cum possis; 
et qui non prohibit, cum prohibere possit, 

in culpa est (aut jubet). 374 

Idem est nihil dicere et insufficienter dicere... 374 
Idem est non esse, et non apparere. 374 
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Idem est non probari et non esse; non deficit 

jus sed probatio. 374 

Idem est scire aut debere aut potuisse. 374 

Idem semper antecedent! proximo refertur.... 374 

Identical .. 374 

Identification . 374 

Identified. 375 

Identitas vera collig^tur ex multitudine sig- 

norum. 375 

Identitate nominis. 375 

Identity . 375 

Ideo. 375 

Ideo consideratum est. 375 

Ideot. 375 

Ides. 375 

Id est.373, 375 

Idiochira ... .. 375 
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Idiopathic . 376 

Idiopathic disease . 376 
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Idiot . 376 
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Idiotism. 376 

Idle . 376 
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Idling . 376 

Idoneare se. 377 

Idoneus .. 377 

Idonietas . 377 

Id perfectum est quod ex omnibus suis partibus 

constat . 377 

Id possumus quod de jure possumus. 377 

Id quod est magis remotum non trahit ad se 
quod est magis junctum, sed e contrario 

in omni casu. 377 

Id quod nostrum est, sine facto nostro, ad ali- 

um transferri non potest. 377 

Id solum nostrum quod debitis deductis nostrum 

est .. 377 

Id tantum possumus quod de jure possumus... 377 

Le. ^77 

If. 377 

Ifungia . 378 

Iglesia . 378 

Iglise . 378 

Igneus fuel. 378 

Ignis . 378 

Ignis fatuus. 378 

Ignite • • ... 378 
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Hi . 381 
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Illegitimacy. 383 

Illegitimate .. 383 
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Ille honore dignus est, qui se, suae legibus pa¬ 
triae, et non sine magno labore et industria, 

reddidit versatum. 383 
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INDEX TO 

HUSBAND AND WIFE 


Abandonment or desertion, §§ 630-652, pp. 284-313 
Ability to support, 

Burden of proof in prosecution for, § 640, p. 
298 

Element of, 8 633, p. 290 
Evidence as to, 8 640, p. 301 
Actions, capacity to sue or be sued, 8 540, p. 7 
Actual abandonment or desertion as elanent of, 
§632 

Admissibility of evidence, prosecution for, § 640, 
p. 299 

Adverse possession between where marital rela¬ 
tion terminated by, 8 42, pp. 497, 498 
Alienation of affections prior to, recovery for, 
8 677 
Alimony, 

Allowance in prosecution for, 88 643-648, 
pp. 304-311 
Amount, 8 644 
Bond, 8 645, pp. 307-310 
Modification of order, 8 644 
Judgment for as defense to prosecution, 
8 635, p. 293 

Annulment of marriage, pendency of civil suit as 
staying prosecution, § 635, p, 294 
Appeal and error, 

Deserted wife as having right of appeal, 
8460 

Prosecution for, 8 651 

Arrest of husband In connection with prosecu¬ 
tion for, 8 638 

Attorney’s fees, prosecution for, 8 652, n. 10 
Bail, release on pending app^ in prosecution 
for, 8 651 
Bastardy, post 

Bond, periodical payments to wife in prosecu¬ 
tion for, 8 645, M>. 307-310 
Burden of proof, prosecution for, 8 640, p. 298 
Modification of support order, 8 644 
Capacity to sue or be sued in case of, § 390 
» Jury question respecting, 8 551, p. 41, n, 72 
Cause, abandonment without, 8 632 
Civil action, pendency as bar to prosecution for, 
8 635, p. 294 

Common law, offense at, 8 630, p. 284 
Community claims or rights, husband’s power as 
to, 8 506, p. 1075 
Community property, 

Control of in case of abandonment of wife, 
8 506, p. 1074 

Conveyance by wife without husband’s con¬ 
sent in case of, 8 532, p. 1146 
Forfeiture of interest in, 8 513; § 658, p. 75 
Wife’s right to. 

Dispose of, 8 531, p. 1138 
Encumber or lease, 8 533, p. 1152 
Sell in case of, 8 532, p. 1142 
Sue to recover, 8 541, p. 13 


Abandonment or desertion—Continued, 

Complaint in prosecution for, persons who may 
make, 8 637 

Construction of statute providing punishment 
for, § 630. p. 286 

Contempt, enforcement of support order by, 8 646 
Continuing nature of offense, 1634 
Conveyance by wife in case of, § 199 
Costs, prosecution for, 8 652 
Criminal intent 

Burden of proof as to, 8 640, p. 298 
Elmnent of, 8 630, p. 286 
Evidence as to,* 8 640, p. 302 
Criminal prosecution for, 8 630, p. 284 
Defenses, prosecution for, 8 635, pp. 291-294 ; 8 
640, p. 298 

Marriage to avoid prosecution for bastardy 
or seduction, 8 654 

Dependency on hnsband, element of offense, 8 
633, p. 289 
Destitution of wife, 

Admissibility of evidence as to, 8 640, p, 299 
Ah^atlon as to in indictment or informa¬ 
tion charging, § 639 
Burden of proof as to, § 640, p. 298 
Element of offense, 8 630, p. 286 ; 8 633, p 
289 

Evidence as to, 8 640, p. 302 
Jury question, 8 641 

Disabilities of wife as removed by, § 169 
Discretion of court, amount of alimony in prose¬ 
cution for, 8 644 
Dissolution of community, 8 553 
Divorce, 

Decree of as defense to prosecution for, 8 
635, p. 293 

Pendency of suit for as relieving of crim¬ 
inal liability, 8 635, p. 294 
Support order in prosecution for as affected 
by, §649. 

Earning capacity, admissibility of evidence as to 
in prosecution for, § 640, p. 299 
Earnings, community share as divested by, | 475 
Earnings of wife, 

Husband’s right to in case of, § 17 
Separate estate, § 261 

Elements of offense, §8 63(K634, pp. 284-291* 
Evidence, 

Prosecution for, 8 640, pp. 297-302 

Marriage to avoid prosecution for bas¬ 
tardy or seduction, § 657 
Sufficiency, § 440, p. 955 
Excuse for, 8 632 
Existence of marriage, 

Admissibility of evid^ce as to in prosecu¬ 
tion for, § 640, p. 299 

Burden of proving in prosecution for, § 640^ 
p.298 
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Abandonment or desertion—Continued, 

False imprisonment, wife’s right to maintain suit 
alone for, § 541, p. 19, n. 47 
Feme sole, power of wife to contract as, § 517, 
p. 1107 

Feme sole trader, right of wife to become on, 
§ 205 

Financial condition, admissibility of evidence as 
to in prosecution for, § 040, p. 300 
Findings, prosecution for, § 641 
Head of family in case of, § 9 
Imprisonment, 

Failure to comply with support order, §§ 646, 
648 

Validity of statute authorizing, § 630, p. 285, 
n. 78 

Inability to support, burden of proving defense 
of, § 640, p. 298 

Indictment, information or complaint for, § 639 
Marriage to avoid prosecution for bastardy 
or seduction, § 656 
Infidelity of husband, § 632 

Innocence, presumption of In prosecution for, 
§ 640, p. 298 

Instructions to jury, prosecution for, j 641 
Intent, element of, § 631 

Invalidity of marriage as defense to prosecution 
for, § 635, p. 292 
Burden of proof, § 640, p. 298 
Judgment or order, criminal proceedings for. 


§ 642 

Judi<dal separation, defense to prosecution for, 
S 635, p. 293 

Jurisdiction, prosecution for, § 636 

Marriage to avoid prosecution for bastardy 
or seduction, § 655 

Jury questions, prosecution for, § 641 
Justification, S 632 

Burden of proof in prosecution for, $ 640, 
p. 296 

Evidence as to, S 640, p. 301 
Law questions, prosecutions for, $ 641 
Leaving state, element of, § 632 
Malicious prosecution, wife’s right to maintain 
suit alone for, $ 541, p. 19, n. 47 
Marriage, averment as to in complaint, indlct- 
m&at or information, § 639 
Marriage settlement, defense of, § 117, p. 590 
Misconduct of spouses, admissibility of evidence 
as to in prosecution for, § 640, p. 299 
Mutual consent, s^aration by as defense, | 635, 
p.293 

Nature of offense, |§ 630-634, pp. 28^291 
Necessaries, liability in case of, § 52, p. 518; 
§ 518, p, 1109 

Necessary elements of offense, f 630, p. 286 
Necessitous circumstances, 

Admissibility of evidence as to, § 640, p. 299 
Burden of proof, § 640, p. 298 
Evidence as to, § 640, p. 302 
Jury questions as to, § 641 
Leaving wife in as element of, { 633, p. 289 
Nmisupport, 

Continuing offense, § 634 
Elements of offense, § 633, pp. 288-291 
Offer of sui^rt after, liability for necessaries 
as affected, § 52, p. 519 


Abandonment or desertion—Continued, 

Offer to provide as defense to prosecution for, 

§ 635, p. 294 

Other means of support, effect of, § 633, p. 289 
Parents, support of wife by, § 633, p. 289 
Periodical payments, ordering in prosecution for, 
§§ 643^9, pp. 3(>4r-311 
Bond securing, § 645, pp. 307-310 
Imprisonment for failure to comply with, 
i 648 

Modification of order, § 644 
Personal injuries to wife, right of action for, 

§ 401, p. 891; § 541, p. 15 

Place, allegation showing in indictment for, § 639 
Premarital unchastity of wife as defense to 
prosecution for, § 635, p. 291 
Presumptions, prosecution for, | 640, p. 298 
Property of wife, abandonment as affecting hus¬ 
band’s ri^ts in, §§ 27, 29 
Prostitution, practice of by wife prior to mar¬ 
riage as justification, § 632 
Public charge. 

Evidence as to wife becoming, § 640, p. 302 
Leaving wife as, § 633, p. 290 
Punishment for, § 650 

Marriage to avoid prosecution for bastardy 
or seduction, § 659 

Purpose of statute authorizing criminal pros¬ 
ecution, § 630, p. 285 

Purpose of statute authorizing criminal prosecu- 
cution, I 630, p. 284 

Refusal to live with husband as defense, § 635, 
p. 292 

Relatives, support of wife by, S 633, p. 289 
Res Judicata, support order in prosecution for, 
§ 649 

Review, prosecution for, § 651 
Seduction, post 

Seizure of property to satisfy support order, 
§ 647 

Separate maintenance. 

Burden of proof as to, § 621, p. 240 
Evidence as sustaining chai^ of, | 621, p. 
244 

Ground for, § 611, p. 202 
Venue of action in case of, § 615, p. 221 
Separate property of wife, 

Actions concerning without joinder of hus¬ 
band, § 540, p. 8 
Conveyance, § 537, p. 1161 

Joinder of husband, $ 372, p. 84S ’ 
Encumbering without Joinder of husband, § 
, 537, p. 1169 

Management and control in case of, § 507 
Separation agreem^t, § 593, p. 173, n. 70 

Admissibility of evidence as to in prosecu¬ 
tion for, S 640, p. 300 

Defense to prosecution for. g 635, p. 292 
* Pendency of action for as bar to prosecution, 
§ 635, p. 294 
Statutory provisions. 

Nature of offmise, § 630, p. 284 
Punishment for, g 650 

Sufficiency of evldaice in prosecution for, g 640, 
p. 300 

Support and maintenance, obligation as affected 
by, g 15, p. 411 
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Abandonment or desertion—Continued, 

Support order in prosecution for, 

Bond securing payments, § 645, pp. 307-310 
Contempt proceeding to enforce, § 646 
Imprisonment for failure to comply with, 

§ 648 

Operation and effect of, § 649 
Seizure of property to satisfy, § 647 
Suspension of sentence on convictioH for, § 643 
Temporary separation, § 632 
Criminal liability, § 632 

Temporary support pending appeal in prosecu¬ 
tion for, § 643, n. 73 
Time, 

Allegations as to in Indictment charging, 
§ 639 

Forming intent, § 631 
Trial, prosecutions for, § 641 

Marriage to avoid prosecution for bastardy 
or seduction, § 658 
Uncbastity of wife, 

Justification for, § 632 

Premarital unchastity as defense to prosecu¬ 
tion, § 635, p. 291 

Validity of statute providing punishment for, § 
630, p. 285 

Venue, prosecution for, § 636 
Verdict in prosecution for, | 641 
Voluntary abandonment, element of, § 632 
Willful neglect or refusal to support elements of 
offense, § 630, p. 286 
Willfulness, 

Avement of in complaint, indictment or in¬ 
formation charging, § 639 
Burden of proof in prosecution for, f 640, 
p. 298 

Element of, § 632 
Jury question as to, f 641 
Abatement, 

Appeal and error, death of wife after Judgment 
for slander of, S 460, n. 95 
Capacity of married women to sue, objections by 
plea in, § 389 
Coverture, plea of in, $ 436 
Parties to action, objections by plea in, § 426 
Ability to support, abandonment, burden of proof in 
prosecution for, § 640, p. 298 
Abortion, husband’s right of action against person 
performing, § 401, p. 895 

Absconding husband, agency of wife for, | 65, p. 538 
Absentees, dissolution of community, § 553 

Partition of community property, § 590, p, 158 
Acceleration clause, separation agreements, 

Validity, 8 594, m 90 
Waiver of, § 604, n. 70 
Acceptance, 

Dissolution of community, 5 560, pp. 83-88 
Gifts, wife to husband, § 157 
Separation agreements, necessity, § 594 
Accident insurance^ community property, proceeds as, 
§ 471, p. 1005 
Accommodation note, 

Community obligatioH, § 520, p. 1113, n. 56 
P^ae sole trader, power to execute, 8 208 
Joinder of wife in, liability in respect of, 8 188, 

p.680 


Accommodation note—Continued, 

Wife, liability on note for accommodation of 
husband, 8 520, p. 1116 

Accord and satisfaction, married women, capacity to 
execute, § 189 
Accounting, 

Community property, 

Misappropriation of funds by husband, § 510, 
p. 1080 

Bight of as between spouses, § 509 
Wife’s right of action against husband for, 

§ 543, p. 24 

Dissolution of community, post 
Dowry, burden of proof in respect of claim of 
wife for, § 510, p. 1085 
Separate estate of wife. 

Husband, § 301 

Proceedings for, 8 302 
Trustee, § 282 

Management by husband, § 510, p. 1085 
Tenancy by entirety, right to as between spouses, 
§34,p.464 
Acknowledgment, 

Antenuptial settlements, 8 86 

Contracts to convey, separate estate of wife, 

8 377 

Conveyances, 

Instrument of, § 37 
Wife to husband, § 145 
Deeds, 

Husband to wife, §§ 138, 516 
Married women, curing defect in, § 201 
Mortgages, separate estate of wife, § 346 
Power of attorney, real property of wife, § 290 
Service of process, husband’s authority, § 427 
Service of writ of error, effect of, § 460 
Acquets and gains, community property system as 
community of, 8 462, p. 986 
Acquiescence, 

Community property, conveyance by husband 
alone, presumption as to, § 532, p. 1143 
Separate estate of wife, 

Estoppel as result of, § 268 
Husband’s acts as agent, ratification by, 
8 297 

Husband’s title established by acquiescence 
in claim of ownership, 8 275, p. 761 
Acquisition of property, 88 31-35, pp 440-492 
Capacity to acquire, married woman, 8 194 
Entireties, estate by, 8 31, p 440 
Estate created, f 31, pp. 440-454 
Joint tenancy, § 33, pp. 454-458 
Nature and incidents of, 88 32-34^ pp 454- 
476 

Personal property, 8 35, p. 478 
Tenancy by entirety, 8 34, 458-476 

Tenancy in common, 8 33, pp. 464r458 
Joint tenancy, 8 33, pp. 454-458 
Joint tenants, taking as, 8 31, p. 442 
Nature and incidents of estate created, §8 32- 
34, pp. 454-476 

Personal property, 8 35, wx 476-492 
Estate create^ 8 35, p. 478 
Separate property, manner of acquiring, f 469 
Tenancy by entirety, § 34, pp. 458^76 
Tenancy in common, 8 33, pp 454r458 
Taking as, 8 31, p 442 
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Acquisition of property—Continued, 

Third pennons, acquisition jointly with, S 31, p. 
454 

Actions, §§ 38^-461, pp. 862-085 

See, also. Remedies, generally, post 
Abandonment, bond or undertaking securing sup¬ 
port order in prosecution for, | 645, p. 309 
Affidavit of defense in, § 433 
Agaijist husband or wife, §§ 408-413, pp. 907-911 
Admissibility of evidence, § 439, p. 941 
Antenuptial contracts of wife, § 410 
Contracts of wife during coverture, § 411 
Declaration, complaint or petition, 5 432, pp. 

Defenses, §$ 414, 416 
Instructions in, § 445 
Joint contracts, 1412 
Judgment in, 1450 
Pleading, § 549, p. 31 
Separate estate of wife, § 409 
Torts, § 413 

Alienation of aifections, §§ 683-691, pp. 328-347 
Answer, | 433 

Antenuptial ccmtracts, cancellation, time for, § 116 
Appearance of wife, § 428 

Assistance to wife, husband’s appearance for pur¬ 
pose of, § 540, p. 10 

Attorneys, appearance and represeitation of wife 
by, S 428 

Authority to sue or be sued, § 540, pp. 7-11 
Between husband and wife, 393-397, pp. 867-887 
Admissibility of evidence, § 439, p. 9^ 
Allowance to wife for purpose of maintaining, 
§397 

Burden of proof, § 438, p. 938 
Common law right of action, f 303, p. 867 
Contracts, § 394 

Counsel fees of wife, allowance for, § 397 
Declaration, complaint or petition, § 430 
Instructions in, § 445 
Judgment, § 449; § 552, p. 47 
Pleading, § 549, p. 33 

Removal of disability pending action, § 393, 
p.872 

Rights of action, § 543, pp. 23-26 
Separate estate of wife involved, § 395, pp. 
873-877 

Torts, § 396, k>, 877-887 
Law governing, § 392 
Burden of proof, § 438, k>* 936-941 
By husband or wife or both, §§ 398-407, pp. 887- 
907 

Assault and battery, § 402 
Contracts, § 399 

Declaration, complaint or petition, § 431, pp. 

920-924 
Defenses, § 414 

Husband’s property, injury to, § 407 
Instructions in, § 445 
Judgment, § 449 
libel and slander, § 403 
Malicious prosecution, § 403 
Personal Injuries to. 

Husband, § 404 
Wife, § 401, pp. 890-899 
Separate estate of wife, § 406, pp. 902-905 
Capacity to sue or be sued, generally, post 


Actions—Continued, 

Common law, between husband and wife, § 393, 
p. 867 

Community property involved, §§ 539-552, pp. 
7-55 

Conflict of laws, § 392 

Contracts, between husband and wife, § 394 
Costs, I 552, p. 54 
Gross-bill, § 433 
Defenses, 

Against husband or wife, §§ 414, 415 
By husband or wife, § 416 
Discontinuance, § 443 
Dismissal or nonsuit, $ 442 
Dissolution of community. 

Actions by survivor, § 576 
Enforcement of liability on bond of surviv¬ 
ing spouse, § 580, p. 113 
Executors or administrators of deceased 
spouse, 1583, p. 140 

Time for actions involving, § 590, p. 160 
Evidence, generally, post 
Findings, § 446 

Instructions to jury, generally, post 
Intervention, § 544 

Issues, § 437, pp. 932-936; § 549, p. 35 
Judgment or decree, generally, post 
Jurisdiction, § 419 
Jury questions, generally, post 
Law governing, § 392 
Limitations in respect of, § 420 
Marriage pending suit against wife, Joinder of 
husband, § 540, p. 9 

Marriage settlement, cancellation of, § 119 
Necessaries, reimbursement for moneys expended 
by wife for, § 50, p. 513 
Parties to action, post 
Pleas, § 433 

Presumptions, § 438, pp. 936-841 
Process in actions involving, § 427 , 

Proof, § 437, pp. 932-836 
Representation of wife by attorn^, § 428 
Right to sue, § 541, pp. 11-20 
Separate maintenance, §§ 613-629, pp. 212-284 
Separate plea or answer by wife, § 433 
Separation agreements, §§ 605-607, pp, 192-199 
On agreement, | 606, pp. 192-196 
Setting aside, § 607, pp, 196-199 
Separation of property, remedy for, § 654, p. 57 
Surviving wife, recovery of property h^d as ten¬ 
ants by entirety, § 34, p. 472 
Termination of coverture pending, { 418 
Time to sue, § 420 

Torts, law governing right of, § 392 
Variance, § 437, p. 935 
Verdict. § 446 

Veriflcation of answer, 1433 
Adequate means, liability for necessaries as affected 
by wife having, | 52, p. 519 

Adjustment of equities, dissolution of community, 
partition action, § 584, p. 144 
Administration. Dissolution of community, post 
Administrative inventories, 

CJommunity ownership^ admissibility as evidence 
of, 1572, p. Ill 

Dissolution of community, estopp^ S 573 
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Admissions;, 

Attorneys, married woman as bound by, § 428 
Husband acting as agent for wife, binding effect, 

§ 71 

Separate estate of wife, 

Admissibility on issue of ownership, § 274 
Husband as agent for wife, § 293, p. 779 
Adultery, 

Alienation of affections. 

Evidence required to establish, § 689, n. 74 
Presumptions as to, § 687 
Community property, 

Adulterous cohabitation as creating, | 468 
Forfeiture of right in by, § 513; | 558, p. 75 
Connivance by injured spouse, defense of, § 674 
Criminal conversation, 

Burden of proving, § 701 
Jury questions, § 702 
Proof of, § 700 
Terms as synonymous, § 697 
Enticement and alienation, leaving opportunity 
open to wife to commit as defense, § 674 
Gift by husband to wife guilty of, equity as up¬ 
holding, § 148, p. 619 

Marriage settlements, forfeiture of rights under, 

§ 115 

Necessaries, liability of husband as affected by, 

$ 51 

Property of wife, right to equity to settlement 
in as affected, § 29 
Separate maintenance, post 
Separation agreements, 

Concealment of as ground for cancellation, 

§ 593, p. 170, n. 47 

Setting aside on ground of, § 599, p. 182 
Support and maintenance, obligation to support 
as affected by, § 15, p. 411 
Advancements, 

Between spouses. 

Evidence, § 440, p. 951 
Validity, § 128 

Community or separate property, S 496, p. 1066 
Community property, reduction of amount which 
heir would otherwise receive, § 558, p. 74 
Married women, power to ^contract in respect of, 

§ 184 

Necessaries, liability for as, I 62 
Separate estate of wife, 

Husband, 

Reimbursement, § 300 
Right of action to recover from wife, 
i 395, p. 876 

Adverse claim, separate estate of wife, purchase by 
husband, | 279 
Adverse possession, 

Between spouses, § 42, pp. 497-502 
Evidence as to, § 440, p. 955 
Community or separate property, acquisition by, 

§ 487, p. 1029 

Joint possession of property- by spouses, § 496, 

p. 1066 

Marriage rdationship, between husband and wife 
during, § 496, p. 1066 : 

Married women, 

, Acquisition of title against, 1197 
Capacity to tahe by, §il95 . 
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Adverse possession—Continued, 

Separate property, acquisition of title to by 
spouse, § 496, p. 1066 

Advice, 

Alienation of affections, persons advising spouse 
in good faith as liable for, § 681 
Gifts by husband to or for wife, necessity of 
having, § 148. p. 619 

Advisement, separate maintenance, taking case un¬ 
der, § 623, p. 248 

Advisory verdict, separate maintenance, action for, 
§622 

Affection, mutual right to, § 11 

AflSdavit of defense, actions concerning, J 433 

Affidavits, 

Separate maintenance, application for temporary 
allowance, § 619, p. 230 

Separation agreements, actions to set aside, I 
607, p. 198 

After-acquired property. 

Community or separate property, changing sta¬ 
tus by agreement, § 496, p 1061 
Community property, wife’s deed as conveying, 
§ 532, p. 1147 

Dissolution of community, ownership, $ 559 
Marriage settlement. 

Inclusion in, § 104 

Daw governing provisions in respect of, § 101 
Validity of agreements respecting, § 94 
After-acquired title, estoppel to set up, married wo¬ 
man, § 215 

Age, separate maintenance, consideration in fixing 
amount of award, § 624, p. 254 
Agency, 

See, also. Principal and agent, generally, 
post 

Acceptance of payment of money for, § 73 
Between husband and wife, § 512, pp. 1089-1093 
Community property, disposal by husband as 
agent, § 531, p 1136 

Husband for wife, §§ 68-74, pp. 545-552; § 512, 
p. 1089 

Admissions as binding on wife, § 71 
Apparent authority, § 71 
Appointment, § 68 
Authority, § 68 
Binding effect of acts, § 71 
Burden of proof, § 70, p. 547 
Confession of judgm^it, § 73 
Death of wife as terminating, § 68 
Duration of, § 68 
Effect of, §71 

Estopp^ by acts of husband, | 213 
Evidence oi^ § 70, pp. 547-550 
Implied agency, § 70, p. 548 
Judicial proceedings, binding effect of ac¬ 
tion, § 73 

Jury questions, § 444, p 960; § 551, p. 41, 
n. 72 

Liability on contract, §§ 43, 44 
Manner of appointment, § 68 
Marital r^ation as implying, § 70, p. 546 
Notice to husband as notice to wife, § 74 
Pleading In action based on husband’s acts, 
§ 432, p 925 

Presumptions, § 70, p. 547 
Principles governing, § 66 
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Agency—Continued, 

Husband for wife—Continued, 

Ratification, § 69 

Evidence, § 440, p. 946 
Rights and liabilities attaching, { 71 
Termination of, § 68 
Torts, § 72 

Liability, § 523, p. 1122 
Undisclosed agency, § 71 
Separate estate of wife, post 
Tenancy by entirety, 

Bank account, § 35, p. 490 
Sale of property, $ 35, p. 485 
Wife for husband, §5 65-^7, pp. 536-545; § 512, 
p. 1092 

Absconding husband, § 65, p. 538 

Absence of husband, § 65, p. 538 

Borrowing money, § 65, p. 539 

Burden of proof, § 67 

Capacity to act, § 65, p. 537 

Contracts by wife as binding, § 65, p. 540 

Creation of, § 65, p. 537 

Death of husband as terminating, $ 65, p. 539 
Emergency, implication of law, § 65, p. 538 
Estc^pel, § 66 
Estoppel to deny, § 66 
Evidence of, § 67 
Existence of, § 65, p. 537 
Express authority as essential, § 65, p. 537 
Extent of authority, § 65, p. 539 
Fraud, responsibility of husband for, S 65, 
p. 541 

Implication of law, $ 65, p. 538 
Implied agency, § 65, p. 537 
Implied powers, § 65, p. 539 
Incompetency of husband as teiminating, § 
65, p. 540 

Intention of parties as limiting powers, 8 65, 
p. 539 

Jury question as to, § 444, p. 960 
Liability of husband for acts of wife as, 
8 65, p. 540 

Living separate from husband, 8 65, p. 538 
Mental incapacity of husband, 8 65, p. 538 
Personal liability to third persons, 8 65, 
p.541 

Physical incapacity of husband, 8 65, p. 538 
Presumption of, 8 65, p. 538; 8 67 
Prior acts authorizing implication of, 8 65, 
p. 537 

Ratification, § 66 
Revocation of, 8 65, p. 540 
Scope of authority, 8 65, p. 539 
Separation as revoking, § 65, p. 540 
Termination of authority, 8 65, p. 539 
Torts, liability for, 8 65, p. 540 ; 8 523, p. 1121 
Transaction of business, 8 65, p. 539, n. 43 
Aggravation of damages. 

Alienation of ajffections, 8 693 
Criminal conversation, 8 706, p. 363 
Pleading matters in, 8 700 
A^^ments, 

Aidienuptial liability of wife, liability as affected 
by, 847 

Community or s^arate property, altering status 
by, 8 486, p. 1061 


Agreements—Continued, 

Dissolution of community, partition of property 
by, 8 589, pp. 155-157 
Separation agreements, generally, post 
Alienage, 

Conveyance to citizen wife and alien husband, 
effect of, § 31, p. 453 

Disabilities of wife as removed by alienage of 
husband, 8 169 

Husband, capacity of wife to sue and be sued, 

8 390 

Alienation. Separate estate of wife, post 
Alienation of affections. Enticement and alienation, 
generally, post 
Alimony, 

Abandonment or desertion, ante 
Dissolution of community by divorce, community 
property as chaigeable with, § 587, p. 149 
Equity, maintenance of direct action for, 8 614, 
p. 214 

Necessaries, liability for as affected by provision 
for alimony, 8 51 

Nonsupport, allowance in prosecution for, §§ 643- 
648, pp. 304-311 

Separate estate of wife, award of, 8 263 
Separate maintenance, g^erally, post 
Separation agreements. 

Allowance in action to annul, 8 607, p. 199 
Application for as r^easing husband from 
liability, 8 602 

Award of in suit to enforce, 8 606, p. 196 
Release of claim for as consideration, 8 596 
Support order in prosecution for abandonment, 
modification or vacation, 8 644 
Ambiguity, separation agreements, 8 594 
Amendment, 

Pleading, 

Action against husband or wife, § 432, p. 924 
Actions by, against or between, 8 549, p. 35 
Alienation of affections, 8 686 
Criminal conversation, § 700 
Separate maintenance action, 8 620, p. 237 
Substitution of parties by, 8 423 

Animals, 

Separate estate of wife, increase of, 8 257 
Increase of as community or separate prop¬ 
erty, 8 479, pp. 1015, 1018 

Annoyance, separation agreement, breach of cove¬ 
nant not to annoy, 8 599, p. 182, n. 72 
Annuity, separation agreement, provision for as lien 
on husband's property, § ^8, p. 181 
Annulment of marriage, 

Abandonment, pendency of civil suit for as bar 
to prosecution, 8 635, p. 294 
Alienation of affections, showing in mitigation 
of damages, 8 694 

Community property, division in decree for, 8 
590, p. 162 

Dissolution of community, 8 556 
Accoimting, 8 584, p. 143 
Rents and revenues accruing as to be ac¬ 
counted for, 8 586 

Property settlement, partition as lying to 
force, 8 590, p. 158 

Wrongful procurem^t, wife’s right of action, 
against husband for, 8 396, p. 887 
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Answer, 

Actions involving, § 433 

Separate maintenance, actions for, § 620, p. 238 
Antagonistic interest, community property, wife’s 
right to sue in case of, § 541, p. 14 
Antenuptial agreements or settlements, 

See, also. Marriage settlements, generally, 
post 

Abandonment, enforcement by ^ouse abandoning 
other, § 110 
Acknowledgment, | 86 
Actions on, joinder, § 399 
Bad faith, effect of, § 96 
Birth of heirs, condition subsequent, § 102 
Bona fide purchasers, rights of, § 108 * 

Bond to convey, contract in form of, § 81 
Breach of promise to marry, actions for, § 117, 
p. 589 

Burden of proof. 

Fairness of agreement, § 97, p. 570 
Undue influence, § 118 

Claims against estate of husband, release of, 
§ 96 

Collateral heirs, word heirs as used in as in¬ 
cluding, § 107 

Community property, requisites of § 464 
Concealment, 

Fatal malady, fraud in respect of, § 80, n. 49 
Presumption of, § 97, p. 570 
Conditions subsequent, birth of heirs, § 102 
Confidential relationship, § 80 

Burden of proof where existing, § 97, p. 571 
Consideration, § 88 

Modification by postnuptial agreement, | 93 
Construction, community property provisions, 
§464 

Contemplation of marriage, contracts in, § 79 
Control of property affected, § 106 
Conveyance by wife to husband in consumma¬ 
tion of, § 143 

Conveyance from husband to wife pursuant to, 
§136 

Conveyance pursuant to, joinder of husband, 
§ 199 

Creditors of wife, rights of, § 108 
Death of husband, provision for support after, 
§ 97, p. 569 
Delivery, § 86 

Description of property, necessity, § 83 
Disclosure of extent of estate, § 97, p. 569 
Divorce, 

Extinguishment by, § 110 
Survivorship of divorced husband, § 105 
Engagement to marry, fiduciary relationship, § 99 
Equitable control of property affected, provision 
for, § 106 

Escrow, d^very in as sufficient, § 86 
Estopp^, § 80 

Estoppel, want of consideration, f 88 
Evidence, 

Proof required to sustain, § 97, p. 572 
Sufficiency, § 440, p. 950 
Execution, §§ 81, 86 
Expectant estate, § 104 

Extinguishment by subsequ^t intermarriage, 
§125 

Failure of consideration, effect of, § 88 


Antenuptial agreements or settlements-HI^ntinued, 
Fairness, 

Burden of proof, § 97, p. 570 
Element of, § 80 
Fiduciary relationship, § 99 
Foreign country, construction of contract entered 
into in, § 101 
Form of, § 81 
Fraud, 

Effect of, § 96 
Freedom from, § 80 
Presumption of, § 97, p. 570 
Gifts, surviving wife’s rights as affected by, § 104 
Good faith, § 80 

Release of property rights, § 97, p. 568 
Heirs, meaning of word as used in, § 107 
Impeachment, parties to suit for, § 422 
Imposition, freedom from, § 80 
Inadequacy of consideration as invalidating, § 88 
Incomplete signature, § 86 
Inherited property, inclusion of, § 104 
Invalid marriage as consideration, § 88 
Jurisdiction, enforcement of, § 117, p. 588 
Knowledge of facts, prospective wife, § 97, p. 569 
Laches, setting aside, § 116 
Limitation in respect of claim against husband’s 
estate, § 104 

Marriage articles distinguished, § 82 
Marriage as sufficient consideration, § 88 
Merger, promises and negotiations in respect of, 
§ 102 

Modification by postnuptial contract, § 93 
Mutuality of stipulations as sufficimit considera¬ 
tion, § 88, n. 67 
Nature of, § 79 
Origin, § 79 
Overreaching, § 80 
Partial invalidity, § 80 
Place of registration, § 87 
Postnuptial settiements affecting, §§ 92, 93 
Presumptions, § 81 

Date of execution, § 118 
Delivery, § 88 
Fraud, § 97, p. 570 

Promise of marriage as sufilcient consideration, 
§ 88 

Property rights, 

Secured by, § 79 
Variance by, § 94 
Public policy, violation of, § 80 
Ratification, | 80 

Ratification, subsequent attack for fraud, § 116 
Receivers, appointment in suit for fraud in ob¬ 
taining, § 117, p. 589, n. 72 
Recordation, § 87 
Release of property rights, 

Husband’s rights in wife’s property, § 96 
Reasonableness of provision for wife, § 97, 
p. 568 

Wife’s ri£^ts in husband’s property, § 96 
Rescission, diligence, § 116 
Reversion, provision for as affecting creditors of 
deceased wife, § 105 
Revocation, mutual consent, § 109 
Schedule of property, necessity, § 83 
S^[>arate estate of wife, creation by, § 230 
Separate maintenance as barred by, § 612, p. 211 
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Antenuptial agreements or settlements—Ck>ntinned, 
Signatures, § 86 

Specific performance, $ 117, p. 589 
Statutory provisions, post 

Subsequent marriage as affecting liability on, 
S191 

Suicide of husband as fraud, 8 80, n. 49 
Support and maintenance, right of wife after 
death of husband, § 105 

Survival of wife, provision for support in case 
of, 8 97, p. 569 

Test as to adequacy of provision for wife, § 97, 
p.569 

Third persons, intervention as trustee, 8 85 
Time, 

Action for cancellation, { 116 
Registration, § 87 
Trustee, 8 85 
Undue influence, 

Burden of proof as to, S 113 
Community property provisions, § 464 
Unilateral instruments, 8 
Validity, $ 80 

Evidence, | 97, p. 572 
Wife. 

Actions against husband or wife on, $ 410 
Execution against husband on judgment 
based on, § 458, p. 979 

Wife’s power of control and disposition, provi¬ 
sions for, $ 106 
Wills, 

Execution in form of, § 81 
Revocation by, § 112 
Writing as essential, { 81 
Antenuptial debts or liabilities. 

Community property, 

Liability for, § 527, p. 1129 
Sale to pay, § 583, p. 137, n. 81 
Husband, separate property as liable for, § 528, 
pp. 1129,1130, XL 65 
Judgment in action on, § 450 
Law governing liability for, § 7 
Note executed by wife before marriage, § 520. 

p. 1116 

Separate estate of wife, liability for, § 31 

Judgment against both spouses, § 552, p. 45 
Wife, 88 47-49, pp. 505-507 

Agreements respecting, liability as affected, 
847 

Debt to husband, extinguishment, 8 125 
Divorce, liability as affected by, 8 49 
Husband’s liability for, §8 47, 525 
Infancy, defmise of, 8 47 
Joinder of husband in action to recover, 
8 542 

Necessaries, liability for, 8 47 
Pleading in action on, § 432, p. 925 
Second husband, liability for, 8 48 
Termination of coverture, effect of, 8 ^ 
Wife to husband, enforcement in equity, § 393, 
p. 870 

Antenuptial injuries, wife, husband’s right of action 
for, 8 401, p. 896 
Antenuptial torts, 

Liability of husband for, 8 218 

Speed’s right of action against other for, 8 396, 

p.880 


Antenuptial torts—Continued, 

Statutory provisions, § 219, p, 713 
Wife, joinder of spouses in action for, 8 413 
Antenuptial transfers, 

Property of husband, fraud on marital rights of 
wife, I 20, p. 419 

Property of wife, fraud of husband, 8 28 
Apparent authority, husband acting for wife, liabili¬ 
ty of wife, 8 71 

Apparent title, separate estate of wife, 

Clothing another with as resulting in estoppel, 
§ 267, pp. 747-751 
Estoppel by, § 493, p. 1054 
Appeal and error, § 460 

Abandonment, prosecution for, 8 651 
Assignment of error, joint assignment, 8 460 
Community property, actions relating to, § 552, 
p. o3 

Criminal conversation, action for, | 704 
Disposition of cause on, 8 460 
Feme sole trader, proceedings to be declared, 
8 206, p. 698 

Married women, individual appeal from joint 
and several judgment, 8 460 
Parties to, 8 460 

Separate maintenance, actions for, 8 628, pp. 
278-282 

AM)earance, separate maintenance, Jurisdiction ac¬ 
quired by, 8 615, p- 223 

Appearance bond, married women, capacity to exe¬ 
cute, 8 183, p. 679 
Appraisement, 

Dissolution of community, community adminis¬ 
trator, 8 575, p. 115 

Partition, dissolution of community, § 590, p. 167 
Approval, separation agreements, 8 594 
Approval of court, transactions between spouses, can¬ 
cellation for failure to obtain, 8 162 
Arbitration, 

Married women, power to join in submission to, 
8 173 

Separate estate of wife, agency of husband, 8 292 
Arm’s length, dealing between spouses, 8 514 
Arrearages, 

Separate maintenance, temporary allowance, 8 
619, p. 234 

Separation agreements, 

Assignment of cause of action, parties, 8 606, 
p. 194 

Offer to resume marital relations as defeat¬ 
ing right to, 8 601 

Arrest, 

Abandonment and noxisupport, prosecution for, 
§ 638 

Separate maintenance, process by, 8 618 
Artificial teeth, necessaries, liability for as, 8 60, 
p. 525 

Assault and battery, 

Dismissal of wife’s action against husband for, 
costs, 8 461 

Evidence, admissibility in actions between spous¬ 
es, 8 439, p. 945 

Joint action against- spouses for, 8 413, n. 37 
Spouse as subject to conviction of as against 
other,164 
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Assault and battery—Continued, 

Wife, right of action for, § 402 
Against husband, § p. 878 

Statutory provisions, § 396, p. 884 

Assessments, 

Community real property, actions to foreclose 
liens, parties, § 542 

Estates in entirety, right of tenant to appeal 
from, § 34, p. 470 
Assignments, 

Ghoses in action belonging to wife, husband’s 
right to assign, f 24, p. 431 
insurance policy, separate estate of wife, § 237 
Joint bank account, right of spouse to assign, 

§ 35. p. 490 

Married women, assignment of mortgage as sure¬ 
tyship, § 18^ p. 681 
Mortgage, married women, § 190 
Mortgage on wife’s separate estate, husband, 
rights under, § 279 

Note of married woman, liability on, § 185, p. 
663, n. 86 

Separate estate of wife. 

Joinder of husband, § 372, p. 850, n. 92 
Hatificaticm, § 385 

Separation agreanents, arrearages, parties to ac¬ 
tion for, § 606, p. 194 

Assistants, feme sole trader, power to hire, § 208 
Assumption of liabUity, separate estate of wife, debt 
of husband, I 320 
Attachment, 

Feme sole trader, liability of property to for 
husband’s debts, { 210 

Joint estate as subject to, § 33, p. 454, n. ^ I 
Married women, law governing, | 392 
Separate estate of wife, enforcem^t of charges 
against, { 363 
Separate maintenance. 

Liability of property of husband in for pay¬ 
ment of support order, $ 625, p. 267 
Process by, i 618 

Attachment of person, separation agreements, en¬ 
forcement of decree for arrears by, § 606, p. 196 
Attempts, alienation of affections, § 679 
Attorney in fact, 

Married woman as authorized to act as for hus¬ 
band, § 65, p. 537 

Separate estate of wife, conveyances by, | 384 
Attorneys, 

Appearance and representation of wife by, § 428 
Contracts with by married women, validity, $ 182 

Attorney’s fees. 

Actions between husband and wife, allowance to 
wife for, § 397 

Community obligation in respect of, | 524 
Community property, husband’s services as at¬ 
torney, f 475, n. 70 

Defense of husband in criminal case, separate 
estate of wife as liable for as necessary, 
§339 

Desertion and nonsupport proceedings, f 652, n, 
10 

Dissolution of community by divorce, allowance 
for, § 587, p. 148 

Divorce, allowance for on division of community 
property, § 590, p. 165, n. T7 


Attorney’s fees—Continued, 

Family expenses, criminal proceedings, § 64, p. 
536 

Necessaries, replevin action against husband, § 
60, p. 526 

Note of wife providing for, assignment as affect¬ 
ing, § 326, p. 811 
Separate estate of wife, 

Actions involving, § 461 
Liability for, § 321 

Recovery in actions to enforce liabilities and 
charges, § 361 
Separate maintenance, post 
Separation agreements, 

Action to annul, § 607, p. 199 
Action to set aside or modify, § 605 
Suit to enforce, § 606, p. 196 
Authorization, actions by or against married women, 

§ 540, p. 9 
Automobiles, 

Necessaries, § 62 

Character as, § 518, p. 1111, n. 36 
Avoidance, 

Conveyances, married women, f 203 
Mortgage or pledge, separate estate of wife, § 349 
Debt of husband, § 358 
Transactions between spouses, § 162 
Awnings, necessaries as including, § 58 
Bad bargain, separation agreem^t, aiforceability, 

§ 596, n. 10 

Bad faith, antenuptial agreement, ^ect of, § 96 
Bail, abandonment, release on pending appeal in pros¬ 
ecution for, § 651 

Bail trover, husband’s right of action against wife 
in, § 396, p. 886, u. 5 

Banishment, disabilities of wife as i^noved in case 
of, § 169 
Bank deposits, 

Commingling, community or s^arate property, 
§495 

Community properly. 

Commingling as affecting status, § 495 
Commingling of separate and c ommuni ty 
funds, § 490, p. 1040, n. 99 
Possession as overcoming presumption in fa¬ 
vor of community, § 489, p. 1038 
Presumption in respect of deposit acquired 
after marriage, § 489, pw 1032 

Gift of, 

Husband to wife, § 152 
Evidence, § 153, p. 633 
Wife to husband, § 157 
Joint tenancy in, § 35, p. 490 
Ownership, 

Evidence of, 1276, p. 763 
Presumptions as to, § 273, p. 757 
Separate property, 

Cmmningllng of separate and community 
funds, § 490, p. 1040, n. 99 
Presumptions as to, § 572, p. 109, n. 86 
Tenancy by entirety, existence in, § 35, p. 488 
Tenancy in common, § 35, p. 492 
Bankruptcy, 

Antenuptial liabilities of wife, 

Defense of, I 47 

Husband’s bankruptcy as affecting liabiUfy 
of separate estate, § 331 
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Bankruptcy—Continued, 

Property of wife, settlement In favor of wife as 
against assignee in bankruptcy of husband, 
§29 

Bastardy, 

Abandonment after marriage to avoid prosecu¬ 
tion, §§ 653-659 
Civil liability, § 653 

Complaint, indictment or information, § 656 
Criminal liability, § 653 
Defenses, § 654 
Evidence, § 657 

Jurisdiction of prosecution, § 655 

Jury questions, § 658 

Nature and elements of offense, § 653 

Sentence and punishment, § 659 

Statutory provisions, § 653 

Trial, § 658 

Community property, inheritance by illegiti¬ 
mates, § 558, p. 74 

Marriage to avoid prosecution for, duty to sup¬ 
port as affected by, § 15, p. 406 
Bearer bonds, joint tenancy, evidence, § 35, p. 479, 
n. 9 

Beating wife, misdemeanor, statute making, § 164 
Bequests, 

Separate estate of wife, property acquired by, 
§ 240 

Separate property, § 474 

Proof of acquisition by as overcoming pre¬ 
sumption of community ownership, § 489, 
p. 1036 

Bigamy, 

Community property. 

Forfeiture of interest, § 558, p, 76 
Survivor of bigamous spouse, rights of, § 
558, p. 81 

Gift by husband to bigamous wife, validity, § 
148, p. 618 

Separate maintenance, ground for, § 611, p. 206 
BilL Pleading, generally, post 
Bill particulars. 

Alienation of affections, actions for, § 686 
Criminal conversation, action for, § 700 
Necessaries, action against husband for, § 432, 
p. 924 
Bills and notes. 

Actions on, joinder, § 399 

Agency of wife for husband in acceptance of, 
§ 65, p. 539 

Community obligation, f 520, pp. 1113-1117 
Consideration, presumption of, § 438, p. 937, n. 71 
Feme sole trader, power to execute and indorse, 
§ 208 

Husband’s liability on wife’s note, § 185, p. 664 
Indorsement, transfers between spouses by, § 131, 

p. 606 

Indorsement by wife as surety, liability, § 188, 

p. 680 

Joinder of spouse, community obligation as re¬ 
quiring, I 520, p. 1116 

Joint execution, parties to action on, § 542 
Married women. 

Husband’s debt, liability on, § 186 
Liability on, § 185, pp. 663^6 
’H.i Jury questions as to, § 444, p. 959 
Presumptions as to, § 438, p. 937 


Bills and notes—Continued, 

Married women—Continued, 

Separate obligation in respect of, § 520, p. 
1114 

Property of wife. 

Reduction to possession by husband, § 24, 
p. 428 

Transfer by husband as reduction to posses¬ 
sion, § 24, p. 433 

Right of action on note executed or indorsed to 
wife, § 541. p. 19 
Separate estate of wife, post 
Separate obligation of spouse as to, § 520, pp. 
1114-1117 

Suretyship, married women, § 188, p. 679 
Transactions between spouses, 

Evidence as to, § 440, p. 950 
Validity, § 322, p. 805 

Transfers between spouses, validity, § 131, p. 606 
Validity of notes between spouses, § 126 
Blank, moilgage executed in, separate estate of wife, 
I 346 

Blending, community and separate property, pre¬ 
sumptions as to character, § 490, p. 1040 
Boarders, earnings of wife in keeping, separate es¬ 
tate, § 259 
Boarding house, 

Feme sole trader, keeping of, § 207 
Separate estate of wife, liability for loans to 
carry on, § 325 

Boating, feme sole trader, business of as sole trad¬ 
ing. § 207 

Body execution, married woman as subject to, § 458, 
p. 980 

Bona fide purchasers, 

Antenuptial settlement, rights of, § 108 
Community property, 

Conveyance by husband alone^ protection of, 
§ 532, p. 1143 

Intent of husband to defraud wife as af¬ 
fecting rights of, § 532, p. 1141 
Dissolution of community, conveyance of com¬ 
munity property, § 579, p. 128 
Negotiable note signed by wife as surety, rights 
of, § 188, p. 679 

Separate property of wife, rights of, § 537, p. 
1164 

Wife as in respect to conveyance by husband, 
§ 516, p. 1097,11.72 

Bond to convey, antenuptial contract in form of, § 81 
Bonds, 

Dissolution of community, 

Community administrator, § 575, p. 115 
Survivor as administrator, liability on, § 
580, pp. 131-134 
Married women, validity, § 190 
Separate estate of wife, acquisition during cover¬ 
ture, f 247 

Separate maintenance, authority of court to re¬ 
quire, 1625, p. 260 

Suretyship on, married women, § 188, p. 678 
Books, necessaries, § 62 

Borrowed money, family expense, § 64, p. 536 
Borrowing mcmey. 

Agency oi wife for hus^band, § 65, 5^ 

Community property, 
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Borrowing money—Continued, 

Community property—Continued, 

Money borrowed on credit of separate prop¬ 
erty, § 471, p. 1002 

Purcl^ase of property with borrowed money, 
§483 

Feme sole trader, power to borrow, § 206 
Married women, 

Authority to borrow for benefit of husband, ^ 
§ 519 I 

Power in respect of, § 184 
Separate estate of wife, 

Improvements, liability, § 333, p. 820 
Liability for loans to wife, § 325 
Wife, payment of husband’s debts, | 320 
Boundary agreements, community pr<^rty, hus¬ 
band’s power to enter into, § 506, p. 1075 
Breach of contract, community or separate property, 
damages for breach of, § 472 
Breach of marriage promise, antenuptial settlements, 
actions for breach, § 117, p. 589 
Breach of separation agreement, 

Effect of, § 599, p. 182 
Rescission by, § 600 

Brokers, estate in entirety, liability for commissions 
to broker employed to sell, § 34, p. 467 
Building and loan associations. 

Married women as member of, § 212 
Separate property of wife, sale and resale as af¬ 
fecting* status, § 494 

Buildings, tenancy by entirety, right^ to erect on prop¬ 
erty held in, § 34, p. 462 
Burden of proof. 

Abandonment, prosecution for, § 640, p. 298 
Modification of support order, § 644 
Actions involving, § 438, pp. 936-041 
Agency, 

Husband for wife, § 70, p. 547 
Wife as husband’s agent, § 512, p. 1093 
Wife for husband, § 67 
Alienation of affections, § 687 
Antenuptial settlements, fairness of, § 97, p. 570 
Community property. 

Actions involving, § 550, p. 37 
Character as, § 489, p. 1029 
Good faith of transfer from husband to wife, 
§ 491, p. 1048 
Conveyances, 

Fraud, § 438, p. 938 
Husband to wife, § 139 
Wife to husband, § 146 
Crimes, coercion by husband, § 222 
Criminal conversation, § 701 
Dissolution of community, 

Actions against survivor as liquidator, § 578, 

p. 122 

Character of property, | 572, p. 110 
Proceedings involving conveyances, § 679, 
p. 130 

'termination of authoHty of survivor, § 576 
Dowry, accounting for, § 510, p. 1085 
Gifts, 

Husband to or for wife^ § 153, p. 630 
Wife to husband, f 158, p. 640 
Marriage settlements, § 118 

42CJ.S.—88 


Burden of proof—Continued, 

Necessaries, 

Authority of wife to pledge husband’s credit 
for, § 50, p. 512 

Credit extended to husband, § 56 
Particular article as, § 57 
Separation, § 52, p. 516 

Partition, dissolution of community, § 590, p. 163 
Setting aside, § 389, p. 157 
Personal injuries to wife, actions for, § 438, p* 
938 

Postnuptial settlements, fairness, § 97, p. 570 
Separate estate of wife, § 273, pp. 75^758 
Agency of husband, § 291, p. 770 
Credit for expenditures in discharge of coul- 
munity obligation, § 510, p. 1085 
Separate maintenance, § 621, p. 2^ 

Modification of decree for, § 626, p. 274 
Temporary allowance, § 619, p. 231 
Separate property. 

Actions Involving, § 550, p. 37 
Consideration, § 490, p. 1039 
Marriage, property acquired during, $ 489,. 
p. 1031 

Separation agreements, fairness, § 593» p. 173 
Separation of property. 

Execution of judgment, § 554, p. 61 
Proceedings for, § 554, p. 57 
Services, actions by wife for, § 438, p. 938 
Suretyship, wife’s contract of, § 438, p. 939 
Transactions between husband and wife, § 438,. 
p. 938 

Transfers between spouses, good faith, § 131, 
p. 605 

Burial expenses, duty of husband to pay, § 15, p. 412 
Burned records statute, separate estate of wife, con¬ 
veyances as within, § 383 
Business. Trade or business, generally, post 
Business expenses, family expense, liability as, § 64^ 
p. 536 

Butcher’s bill, family expense, § 64, p. 536 
Cancellation, 

Conveyance between spouses, § 516, p. 1099 
Marriage settlements, § 116 
Capacity to sue or be sued, § 540, pp. 7-11 
Actions between spouses, § 543, p. 23 
Amendment of pleading to show, § 549, p. 35 
Community survivor as liquidator, § 578, p. 121 
Dissolution of community, 

Divorce, § 564 

Personal representative, § 583, p. 140 
Survivor as liquidator, § 578, p. 121 
Husband, § 540, p. 10 
Married women, §§ 389-391, pp. 862-865. 

Absence of husband, 13^ 

Alienage of husband, § 390 
avU death of hui^and, § 390 
Disability in general, § 389 
Incapacity of husband, § 390 
I Law governing, § 392 

Objections, § 389 
Pleading Incapacity, § 436 

Action on contract, § 432, p. 925 
Representative capacity, § 889 
Sole traders, § 391 
Statutory provisions, § 389 
Pleading, actions by married woman, { 549, p. 30 
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Capacity to sue or be sued—Continued, 

Wife, S 540, p. 7 

Carriers, feme sole trader, business of as sole trad¬ 
ing, § 207 

Case, criminal conversation, recovery in, S 690 
Causa mortis gifts, 

Married women, consent, § 200 
Presumptions, husband transferring property to 
wife, f 153, p. 629 

Certainty, separation agreements, $ 594 
Certificate, 

Feme sole trader, intention to do business as, 

§ 206, p. 695 

Stock, issuance in name of wife as gift of, $ 151 
Certificate of d^sit. 

Joint tenancy, S S5, p. 491, n. 36 
Property of wife, reduction to possession by hus¬ 
band, i 24, p. 428 

Change of beneficiary, life insurance, community 
property, f 534, p. 1156 
Change of domicile. 

Community property. 

Effect of, § 466, p. 993 

Interests of spouses as affected, S S02, p. 1070 
Duty of wife to follow, $ 10 
Separate estate of wife, vested rights as dis¬ 
turbed by, S 227 

Change of possession, gifts from husband to wife as 
requiring, J 150 

Change of venue, separate maintenance, actions for, 
S 615, p. 222 

Changed conditions, separate maintenance, vacation 
or modification of allowance on ground of, f 626, 
p. 271 
Character, 

Alienation of affections. 

Admissibility of evidence as to, § 688, p. 334, 
n. 75 

Damages for injury to, $ 692 
Injury to wife’s character, parties to action for, 
I 541, p. 18 

Charges. Separate estate of wife, post 
Chasdaement of wife, right of, § 13 
Chastity. Unchastity, g^erally, post 
Chattel mortgages, 

Between spouses, validity, { 131, p. 664, n. 73 
Community prc^rty, consent of wif^, { 533, 
p. 1151 

Sei>arate estate of wife. 

Filing of as notice, § 232 
Hu^and giving as evidence of ownership, 
i 275, p. 761 

Supplies to be furnished jmrsuant to, separate 
estate of wile, liabUity on, § 347 
Chattels. Personal property, generally, post 
Checks, 

Agency of wife for husband to draw, § 65, p. 639 
Gifts from husband to wife, indorsing to, § 150 
Property of wife, reduction to possession by hus¬ 
band, § 24, p. 428 

GhUdr^ Infant^ generally, post 
Choice of domicile, right to choose, § 10 
Choses in action, 

Assignment between spouses, validity, $ 131, p. 
604 

Community property, law of domicile as con- 
trolling status* 14661^ p. 992 


Choses in action—Continued, 

Consideration, source of as determinative of es¬ 
tate created, § 35, p. 482 
Estate created on acquisition of, § 35, p. 479 
Estate in entirety, existence in, § 35, p. 477 
Marriage settlements, inclusion in agreement set¬ 
tling property rights, § 104 
Notes between spouses, validity, § 126 
Property of wife. 

Assignment by husband, § 24, p. 431 
Debts of husband, liability for, § 30 
Exercise of dominion by husband, § 24, p. 430 
Fiduciary capacity, possession by husband 
in, § 24, p. 432 

Husband’s rights as to, § 23, p. 425 
Judgment in favor of husband as reduction 
to possession, § 24, p. 433 
Pledge by husband as reduction to posses¬ 
sion, § 24, p. 432 

Possession by husband as reducticm to pos¬ 
session. § 24, p. 432 

Heductlon to possession by husband, § 24, 
M>. 427, 430 

Belease by husband of interest in, § 24, p. 
432 

Sale of by husband, | 24, p. 433 
Testamentary disposition, § 24, p. 433 
Use by husband as vesting ownership in him, 
§ 24, p. 433 

Separate estate of wife, § 237 
Tenancy by entirety, rights of surviving spouse, 
§ 35, p. 480 

Title, acquisition with joint funds, § 35, p. 481 
Christian name, feme sole trader, failure to display, 
§ 210 

Circumstantial evidence, 

Agency of wife for husband, establishment by, 
§ 512, p. 1093 
Alienation of affections. 

Conspiracy shown by, § 688, p. 340, n. 47 
Proof by, $ 689 

Criminal conversation, adultery established by, 
§ 701 

Separate estate of wife, agency of husband, § 
612, p. 1091 

Separate maintenance, adultery shown by, § 621 
p. 246 

Citizenship, coverture as excluding from, f 175 
Civil death, 

Husband, 

Capacity of wife to sue and be sued, S 390 
Disabilities of wife as removed by, | 169 
Wife, statutory provisions, § 5 
Claims, community against separate estates of mous¬ 
es, § 510, p. 1079 
Classification, 

Community or separate property, | 496, p. 1060 
Property of spouses, § 469 
Clerks, feme sole trader, power to hire, S 208 
Clothing, 

See, also, Wearing apparel, post 
Husband’s duty to furnish, $ 15, p. 412 
Necessaries as including, §§ 57, 339; § 518, p. 
1111, n. 36 

, Cloud on title, community property, { 497, p. 1029 
Coal land entries, separate property, public lands 
acquired by, i 486 
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Coercion, 

Crime of wife committed under, § 222 
Equity, suits in between spouses to prevent, § 
393, p. 869 

Evidence, sufficiency, § 440, p. 954 
Gifts, 

Husband to wife, burden of proof, | 153, 
p. 631 

Wife to husband, § 156 

Marriage settlements, cancellation for, § 116 
Postnuptial torts of wife under, liability for, 

§ 219, p. 710 

Separate estate of wife, mortgage for benefit of 
husband, § 537, p. 1169 

Separation agreements, effect of, § 593, p. 170 
Torts of wife, 

Pleading as required to negative, § 432, p. 
927 

Pleading coverture as defense, § 436 
Cohabitation, 

Duty of, § 11 

Enforcement of right, § 12 
Family expenses, liability as dependent on, § 64, 
p. 535 

Feme sole trader, § 207 « 

Forcible compulsion, § 13 
Necessaries, liability for, § 50, p. 510; § 51 
Presumptions as to, § 52, p. 516 
Separate maintenance, pleading in action for, 
I 620, p. 236, n. 17 

Separation agreement, termination by subsequent 
cohabitation, § 601 

Torts of wife during, liability of husband, § 219, 
p. 714 

Collateral attack, 

Dissolution of community, 

Appointment of administrator, § 575, p. 115 
Judgment adjudicating community property 
to surviving spouse, § 590, p. 168 
Feme sole trader, proceedings to be declared, § 
206, p. 698 

Judgment against wife, § 456; § 552, p. 49 
Separate maintenance, decree for, § 627, p. 276 
Separation agreement, setting aside, § 607, p. 197 
Separation of property, judgment granting, § 
554, p. 59 

Collateral heirs, antenuptial settlements, word heirs 
as used in as including, § 107 
Collusion, 

Criminal conversation, action as barred by, § 698, 
p. 353 

Separation agreements, presumptions, § 593, p. 
174, n. 85 

Color of title, wife having, joint adverse possession 
as inuring to benefit of wife, § 42, p. 500 
Colorable conveyances, jury questions as to, § 444, 
p. 958 

Commercial activities, sole trading by married wo¬ 
man as including, § 207 

Commercial paper, wife, presumptions as to owner* 
ship of, § 273, Pl 758 
Commingling, 

Community and separate property, 

Change in character as resulting, § 495 
Presumptions as to character, § 490, p. 1040 
Community funds during management of prop 
erty by husband, | '510, p. 1085 


Commingling—Continued, 

Dissolution of community, accounting as to, § 
585, p. 145, n. 86 
Separate estate of wife. 

Disability to contract as affected, § 178, n. 4 
Husband’s title as established by, § 275, p. 
761 

Liability for husband’s debts, § 307, n. 74 
Separate property of spouses, community as 
chargeable with value, § 510, p. 1083 
Commissioners, partition of commxmity property, dis¬ 
solution of community, § 590, p. 167 
Common law, 

Abandonment as offense at, § 630, p. 284 
Acquisition of property, estate created, 5 31, 
p. 440 

Actions against wife or husband, joinder of 
spouses, § 408 

Actions, between husband and wife, § 393, p. 867 
Contracts, § 394 

Actions involving, joinder in plea, § 433 
Adverse possession, personal property, § 42, p. 
498 

Agency of husband for wife, power to appoint, 

§ 68 

Alienation of affections, 

Husband’s right of action for, § 660, n. 39 
Wife’s right of action for, § 661 
Antenuptial liabilities of wife, liability for, § 47 
Antenuptial torts, spouse’s right of action 
against other for, § 396, p. 880 
Arbitration, power of married women to submit 
to, § 173 

Assault and battery, joint cause of action for, 

! 402 

Bills and notes. 

Married woman as authorized to bind her¬ 
self on, § 185, p. 663 

Validity of notes betweai spouses, § 126 
Chastisement of wife, right of, § 13 
Chattels real of wife, interest of husband, § 22, 
p. 423 

Community property. 

Laws in derogation of, § 465 

Property acquired in common law state as, 

§ 466, p. 993 

Confession of judgment, §§ 160, 448 
Contracts, 

Capacity of married woman to enter into, 
§ 176 

Husband’s right to sue in own name, | 399 
Contracts between spouses, % 119 

Extinguishment by subsequent marriage, 
§ 125 
Conveyances, 

Husband to wife, f 132 
Wife to husband, validity, % 140 
Corporations, married women as member of, 
§ 212 

Costs in actions involving, § 461 

Covenants, married women, binding effect, § 190 

Coverture, pleading, 1436 

Crimes against property of spouses, commission 
of, § 164 

Death of husband, wife’s right to recover for, 
i S 404 
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Common law—Continued, 

Debt of husband, liability of wife on note given 
for, § im 

Deeds, joinder of spouses, § 3T2, p. 848 
Default judgment, joinder of spouses, § 448 
Desertion, disabilities of wife as removed by, 
I 16Q 

Disabilities and privileges of coverture at, § 165 
Dismissal or nonsuit at, § 442 
Divorce, disabilities of coverture as removed by, 
f 170 

Earnings of wife, husband's right to, | 17 
Enticement of husband, wife’s right of action for, 
I 661 

Estoppel in pais, application of doctrine at, 
§ 216, p. TOT 

Funeral expenses, liability of husband for, § 61, 
p.527 
Clfts, 

Community property, S 476 

Husband to or for wife, validity, § 148. 

p. 618 

Married women, § 200 

Oiiaranty, power of married woman, | 188, p. 670 
Joinder, actions by wife against third persons, 
§ 398 

Joint contracts, liability on, § 45 
Joint notes, liability on, S185, p. 664 
Judgment or decree, actions by husband or wife 
or both, S 449 

Libel and slander, wife’s right of action for, 

im 

Loans betwe«a spouses, liability for repayment, 
S 128 

Malicious prosecution, married woman’s right of 
action for, $ 403 

Me^er, legal existence of wife in that of hus¬ 
band, S 165 

Misjoinder of parties in actions involving, 

Effect of, $425 
Objection to, $ 426 
Mortgages, 

Married women, binding effect of, $ 196 
Wife to husband, validity, § 140 
Necessaries, liability of wife, $ 63 
Objections to parties, manner of ta^ng, $ 426 
Partition, release by spouses of interest in land 
by deed of, $ 132 
Partnership, 

Between spouses, {129 
Married woman as partner, § 211 
Personal injuries of wife, joint cause of action 
for, $ 401, p. 891 
Personal property, 

Capacity of married woman to transfer, 
§196 

Joint tenancy or tenancy in ccanmon in re¬ 
spect of, $ 35, p. 476 

Pleading, action against husband and wife, $ 432, 
p. 924 
Possession, 

Personal property, husband’s right of, $ 40 
Real property, $ 41 

Postnuptial settlements, validity of, § 89 
Power of attorney, married woman, $ 171 
P rincipal and agent, power of married women to 
appoint, $ 171 


Common law—Continued, 

Proce^ss, service of, § 427 

Property, capacity of mariied woman to acquire, 
I 194 

Property of husband, rights of wife, § 18 
Real property, married woman’s agrewnent to 
sell, § 187 

Regulation of household under, § 9 
Release, married women as capable of executing, 
§ 189 

Restraint of wife, right of, § 13 
Rights and liabilities as governed by, § 4 
Sealed instruments, married women contracting 
by, $ 190 

Separate estate of wife, 

Antenuptial debts as chargeable against, 
§ 331 

Antenuptial transfer in fraud of husband, 
§ 28 

Equitable settlement in wife in respect of, 
S 29 

Husband’s rights in respect of, § 23, p. 425 
Personal property, reduction to possession 
by husband, $ 24, p. 427 
Possession and control of husband, $ 22, 
p. 423 

Rents and profits, husband’s right to, § 22, 
p. 423 

Vested interest of husband in, § 21 
Separation, disabilities of wife as removed by, 
§ 169 

Service of process, § 427 

Services of wife, liability of husband for, § 130 
Support and maintenance, duty of, § 15, p. 405 
Support of husband, duty of wife, § 609 
Support of wife, enforcement of husband’s duty 
at, $ 614, p. 213 
Suretyship, 

Husband as surety for wife, $ 46 
Married woman as authorized tx> make con¬ 
tract of, $ 188, p. 670 
Wife for husband, § 188, p. 672 
Tenancy by entirety, 

Control and use of property held in, $ 34, 
p. 462 

Survivorship, $ 35, p. 485 
Torts, 

Liability in respect of, § 163 
Spouse’s right to maintain action for against 
other, $ 396, p. 877 
Torts of wife, 

Joint liability, § 219, p. 712 
Liability of husband, $ 219, p. 711 
Trade or business. 

Consent of husband to wife’s engaging in, 
S 206, p. 694 

Married women, capacity, $ 204 
Transfers of personal property between spouses, 
validity, $ 131, p. 604 
Unity at, $ 5 
Common law marriage, 

Alienation of affections, basis of action for, $ 663 
Community property, sufficiency for purpose of, 
$ 468 

Separate maintenance based on, § 610, n. 94 
Support of cmnnum law wife, { 15; p. 406 
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Community, 

Actions by or against, S 540, p. 7 
Agency, burden of proof as to, § 550, p. 37, n. 62 
Dissolution of community, generally, post 
Enforcement of rights belonging to, parties, § 
541, p. 11 

Estate by entirety as dependent on, | 31, p. 442 
Judgment against, 

Husband as essential party to suit, § 552, 
p. 44 

Judgment against husband and wife as, § 
552, p. 48 

Renunciation or acceptance after dissolution, 
§ 560, pp. 83-88 

Community business, ordinary business of married 
man as presumed to be, § 517, p. 1103 
Conununity character of property, presumptions, § 
489, p. 1029 

Ck)mmunity debt or obligation, 

Accommodation note, § 520, p. 1113, n. 56 
Action to recover on. 

Judgment, § 552, p. 44 
Parties, § 542 

Antenuptial debts, § 527, p. 1129 
Attorney’s fee, § 524 
Bills and notes, § 520, pp. 1113-1117 
Burden of proof as to, § 550, p. 37, n. ^ 
Business contracts and debts, § 522 
Community property as liable for, § 527, pp. 
1126-1129 

Confession of judgment, § 552, p. 48 
Control or management of community property, 
§ 517, p. 1102 
Costs, S 524 

Deatii of spouse, liability of community proper¬ 
ty for, I 581, n. 47 
Defenses, actions to recover, § 546 
Dissolution of community, post 
Emancipated child, authority to create for ben¬ 
efit of, S 527, p, 1126 

Execution, sale of community property on, $ 569 
Family expmises, § 518, pp. 1109-1112 

Separate property as liable for, § 528, p. 113i 
Feme sole trader, wife as, § 522 
Funeral expenses, § 583, p. 137, n. 81 
Guaranty, I 521 
Indemnity, i 521 

Joint liability, parties to actions to enforce, § 542 
^ Judgment, action to recover, § 552, p. 44 

liiabiUty In respect of, §§ 525-528, pp. 1123-1132 
Iiien of judgment for, § 552, p. 51 

Community property, $ 527, p. 1126, n. 10 
lioan to wife. Judgment in action on, § 552, p. 45 
Loans to spouse, § 519 
Medical services, § 518, p, 1112 
Note given for, liability on, f 520, p. 1116 
Partnership debt, § 522 
PersoncQ liability, i 525 

Dissolution of community, § 566, p. 100 
Presumptions as to, § 517, p. 1103 
Bills and notes, § 520, p. 1114 
Priorities, community property, § 527, p. 1126 
Property liable for, §§ 526-628, pp. 1124-1132 
Gommimity property, § 527, pp. 1126-1129 
Separate property, § 528, pp. 1129^1132 
Public merchant, wife as, S 522 


Community debt or obligation—Continued, 

Separate estate of wife. 

Burden of proof, § 510, p. 1085 
Encumbering for, § 537, p. 1170 
Transfer in discharge of, § 537, p. 1165 
Separate property as liable for, i 528, pp. 1129- 
1132 

Suretyship, | 521 
Taxes, § 583, p. 137, n. 81 
Torts, § 523, pp. 1120-1123 

Community property as liable for, § 527, 
p. 1127 

Transactions for benefit or in behalf of com¬ 
munity, f 517, pp, 1102-1109 
Wife as authorized to create, § 517, p. 1107 
Wife’s separate funds used In paying, reim¬ 
bursement for, § 510, p. 1084 
Community property, §§ 462-538, pp. 985-1175; §| 
539-590, pp. 7-169 
Abandonment by husband, 

Conveyance by wife, § 532, p 1146 
Encumbrance or lease in case of, $ 533, 
p. 1152 

Power of wife to dispose of in case of, § 531, 
p. 1138 

Abandonment by wife, control of property by 
husband, § 506, p. 1074 

Abandonment of community interest, § 560, p. 83 
Husband’s power as to, § 506, p. 1075 
Abandonment of spouse, forfeiture of rights In, 
§513; §558,p.75 

Accident insurance, proceeds as, § 471, p. 1006 
Accounting, 

Dissolution of community, post 
Husband managing, § 584, p. 141 
Misappropriation of funds by husband, § 510, 

p. 1080 

Right of as between spouses, § 509 
Wife’s right of action against husband for, 
§ 543, p. 24 

Acquiescence in conveyance by husband, pre¬ 
sumptions, I 532, p. 1143 
Actions concerning, 

Costs, § 552, p. 64 
Cross-complaint, § 549, p. 34 
Defenses, g 546 
Demurrer, § 549, p. 35 
Evidence, § 550, pp. 36-39 
Judgment, $ 552, p. 43 

Construction of, § 552, p. 48 
Jurisdiction, g 547 
Limitations, § 545 
Parties, g 540, p. 11 
Plea or answer, § 549, p. 34 
Pleading, § 549, pp. 29-36 
Process, § 548 
Reply, i 549, p. 34 
Review, g 552, p. 53 
Trial, § 551, pp. 39-13 

Administration expenses, sale of property to pay, 
§ 583, p. 137, n. 81 
Admissibility of evidence, 

Actions involving, g 550, p. 37 
Character as, g 489, p. 1033 
Adulterous cohabitation as creating, g 468 
Adultery, forfeiture of light by, g 513; g 558, 
p. 75 
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Community property—Continued, 

Advancements, § 496, p. 1066 

Deduction of from amount heir would re¬ 
ceive, § 558, p. 74 

Adverse possession, property acquired by, § 487, 
p. 1029 

After-acquired interest, wife’s deed as convey¬ 
ing, I 532. p. 1147 

After-acquired property, § 471, pp. 1000-1007 

Changing status of by agreement between 
spouses, § 496, p. 1061 

Agency, 

Between husband and wife, S 512, pp. 1089- 
1093 

Husband for wife, § 506, p. 1073 
Disposition of, § 531, p. 1136 
Wife, § 512, p. 1092 
Agreement, 

Altering status by, § 496, p. 1061 
Conventional community resulting from, § 
463 

Ali^ation or enticement, damages constituting, 
S678 

Alienation, power of husband, § 531, p. 1136 
Annulment of marriage, division in decree of, 
§ 590, p. 162 

Antagonistic interests of spouses, wife’s right to 
sue in case of, § 541, p. 14 
Antenuptial debts, sale to pay, § 583, p. 137, n. 81 
Antenuptial settlements, requisites of, § 464 
Appeal and error, actions involving, § 552, p. 53 
Attorney’s fees, husband acquiring, § 475, n. 70 
Bank deposits. 

Commingling, § 495 

Separate and community funds, S 490, p. 
1040, n. 99 

Possession as overcoming presumption of 
community ovpiiership, § 489, p. 1038 
Presumptions in respect to deposit acquired 
after marriage, § 489, p. 1032 
Bastards, right of inheritance, 3 558, p. 74 
Bigamy, 

Foifeiture of interest in, f 558, p. 76 
Survivor of bigamous spouse, | 558, p. 81 
Blading with separate property, presumption asr 
to character, 3 490, p. 1040 
Board and lodging, income received by wife for, 
§475* 

Bona fide purchasers. 

Conveyance by husband alone, § 532, p. 1123 
Intent of husband to defraud wife as affect¬ 
ing rights of, 3 532, p. 1141 
Borrowed money, 

Credit of separate property, 3 471, p. 1002 
Property purchased with, § 483 
Boundary agreements, husband’s power to enter 
into, 3 506, p. 1075 

Building erected on separate realty, presump¬ 
tions, § 490, p. 1040 
Burden of proof. 

Actions involving, 3 550, p. 37 
Character of property, § 489, p. 1029 
Good faith of transfer from husband to wife, 
§ 491, p. 1048 
Business, 

Acquiring during coverture, § 471, p. 1006 
Change In status by investment in, f 497 


Community property—Continued, 

Causes of action, law governing status as, 8 466, 
p. 993 

Change in status, act of one spouse to prejudice 
of other, § 494 
Change of domicile. 

Effect of, § 466, p. 993 

Interest of spouses as affected, § 502, p. 1071 
Character as, time of fixing, § 494 
Chattel mortgages, consent or joinder of wife, 
§ 533, p. 1151 

Choses in action, law governing, 3 466, p. 992 
Claims against separate estates of spouses, § 510, 
p. 1079 

Classification as, § 469 
Commingling funds, § 510, p. 1085 
Separate property, 3 495 

Presumptions as to character, § 490, p. 
1040 

Common law marriage as sufficient, 8 468 
Complaint in action involving, 8 549, p. 29 
Compromise, property acquired by, § 471, p. 1002 
Concubinage as creating, 5 468 
Confession of judgment in respect of, § 552, p. 48 
Alienation by, § 532, p. 1139 
Confirmation of wife’s conveyance, § 532, p. 1145 
Conflict of laws, | 466, pp. 991-996 

Inchoate title in public land, § 487, p. 1029 
Confusion with separate property, presumptions, 
§ 490, p. 1040 

Consent to sale or conveyance of, | 532, p. 1139 
Wife, 3 531, p. 1137 
Consideration, 

Marriage settlements respecting, 5 464 
Presumptions, § 490, p. 1039 

Conveyance to spouse, § 491, p. 1046 
Overcoming by evidence of acquisition 
with separate funds, § 489, p. 1038 
Public lands acquired, 8 486 
Construction of. 

Judgments in actions involving, § 552, p. 48 
Daws relating to, 8 465 

Contingent title, surviving spouse, § 558, p. 67 
Continuance of character as, presumption, § 489, 
p. 1030 
Contracts, 

Power of husband to contract for, § 606, 
p. 1075 

Property acquired under, 3 487, p. 1026 
Control of, 3§ 505-508, pp. 1072-1078 

Interest of spouses as affected by, § 502, 
p. 1070 

Conventional nature, 3 463 
Conveyance, § 532, pp. 1139-1147 
Actions to avoid, § 546 
Between i^pouses, § 516, p. 1097 
Presumptions, § 491, p. 1047 
Character as determined by, 8 491, p. 1042 
Determination of character of property as, 
8 529 

Dissolution of community, 3 563, pp. 91-97 
Interest passing by, 8 579, p. 128 
Survivor as liquidator, 3 578, pp. 123- 
131 

Estoppel by, 8 493, p. 1056; 8 530 
Knowingly permitting conveyance to he 
made to spouse, § 491, p. 1045 
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Community property—CJontinued, 

Conveyance—CJontinued, 

Presumption as to character as, $ 529 
Property partly community and partly sep¬ 
arate,! 538 

Corporations, stock of corporations organized by 
husband, presumptions, § 490, p. 1041 
Costs, actions involving, § 552, p. 54 
Cross-complaint in actions relating to, § 549, p. 34 
Damages, innocent purchaser as entitled to on 
rescission of contract, § 532, p. 1144 
Damages ex contractu, § 472 
Damages ex delicto as, § 473 
Death benefits given to employees as, $ 471, 
p. 1005 

Death of child, damages recovered as, § 473 
Death of spouse. 

Administration as part of decedent's succes¬ 
sion, H 581-683, pp. 134-141 
Damages accruing after, § 559 
Debts in favor of spouses as, § 471, p. 1006 
Declarations, conclusiveness as to character as, 
§ 489, p. 1037 

Dedication by husband as binding, § 534, p. 1153, 
n. 57 
Deeds, 

Admissibility to prove character, § 491, p. 
1043 

Designation of grantee as shelving charac¬ 
ter, S 491, K). 1042-1048 
Estoppel by, § 493, p. 1056 
Kecitals in as affecting character, § 492, pp. 
1043-1053 

Default judgment, alienation by permitting, § 
532, p. 1139 

Defective or clouded title, | 487, p. 1029 
Defenses, actions concerning,*! 546 
Defined,! 469 

Delegation of authority to collect money due 
community, ! 506, p. 10^ 

D^ivery, gifts as requiring, ! 534, p. 1155. 
Demurrer, actions involving, ! 549, p. 35 
Descent and distribution, surviving spouse, § 558, 
p. 65 

Desertion by husband, 

Authority of wife to dispose of, ! 331, pp. 
1139, 1142 

Conveyance by wife without husband's con¬ 
sent, ! 532, p. 1146 

Power to encumber or lease in case of, 
! 533, p. 1152 

Disability insurance, proceeds as, ! 471, p. 1005 
Discontinuance of suit involving capacity of 
wife, ! 551, p. 40 

Discretion of husband in management of, § 506, 
p. 1073 

Dissolution of cemununity, generally, post 
Distinctions, ! 462, p.'966 

Division, gift to wife and another as, ! 534, 
p. 1154 
Divorce, 

Division in decree of, ! 590, p. 162 
Power of husband to disp^ of pending, ! 
531, p. 1137 

Earnings of spouse, ! 475 

Domicile as controlling status, ! 466, p. 992 
Pi^umptions,! 489, p. 1031, n. 1 


Community property—Continued, 

Earnings of spouse—Continued, 

Property purchased with funds derived from, 
1481 

Transmutation in character, ! 496, p. 1064 
Easement, consent of wife to creation of, ! 533, 
p. 1149 

Education of children of husband by former 
marriage, liability for, ! 510, p. 1080 
Employment death benefits as, ! 471, p. 1005 
Encumbrance, ! 533, pp, 1147-1152 

Estoppel to assert community character, ! 
530 

Separate funds used for payment of as al¬ 
tering status,! 494 

Enhancement in value of separate property as, 

§ 479, p. 1015 

Equality of ri^ts in respect of, ! 502, p. 1068 
Equitable estoppel, character of, ! 493, p. 1056 
Equitable title, dissolution of community by 
death of spouse, ! 568, p. 67 
Equity, relief in to safeguard against husband's 
fraudulent acts, ! 506, p. 1076 
Estoppel, 

Assertion that property is,! 530 
Character of, ! 493, p. 1056 
Conveyance by husband, ! 532, p. 1142 
Conveyance by wife alone, % 532, p. 1145 
Encumbrance by husband alone, ! 533, p. 
1150 

Leases, denial of validity, ! 533, p. 1147 
Matters constituting, ! 546 
Pleading, § 549, p. 34 
Wife, , 

Conveyance by, ! 532, p. 1146 
Estoppel to attack conveyance by hus¬ 
band alone, ! 532, p. 1143 
Right to object to conveyance by hus¬ 
band, ! 531, p. 1137 

Evidence, 

Actions involving, ! 550, pp. 36-39 
Character, !§ 488-492, pp. 1029-1053 

Tracing mutations, ! 490, pp. 1039-1942 
Exchange, 

Consent of wife, ! 532, p. 1141, n. 26 
Property received in as retaining character, 
! 485 

Exclusive agency of husband in respect of, ! 506, 
p. 1073 

Execution sale, property or interest subject to, 
! 569 

Expectancy, surviving spouse as taking by in 
heritance, ! 558, p. 66 
Expectancy of wife, ! 502, p. 1069 

Joinder in conveyance, § 532, p. 1140 
Expenditures in behalf of separate estate, re¬ 
imbursement for, ! 510, p. 1080 
Extension of mortgage on, husband's power, ! 
533, p. 1149 

False imprisonment, right of action for as, ! 473 
Family allowance, deceased spouse's share as 
subject to, ! 5^, p. 75 

Fictional situs, character as cmitrolled by, ! 466, 
p. 991 

Findings, actions involving, ! 552, p. 44 
Fire insurance, proceeds as, ! 471, p. 1006 
Foreclosure, sale on,! 569 
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Forfeiture of ri^ts in, 1 513 
Fraud, 

Estoppel to deny validity of lease on ac¬ 
count of, § 533, p. 1148 
Gift of by husband, § 534, p. 1154 
Funeral expenses, liability for, § 587, p. 150 
Gifts, § 534, pp. 1152-1157 

Betwewi spouses, $ 516, p. 1099 
SurvlTing spouse, f 558, p. 78 
Transmutation in character by, § 496, p. 1063 
Good faith, 

Husband as required to act in, § 506, p. 1073 
Transfer from husband to wife, burden of 
proof, § 491, p. 1048 
Head of community, 

Actions to recover as, § 541, p. 12 
Management and control, § 506, p. 1072 
Heirs, 

Rights as to interest of deceased spousei 
§ 558, p. 72 

Title by descent, § 558, p. 65 
Homestead, § 571, n. 61 

Dissolution of community, i 579, p. 126 
Husband's right to, 

Dispose of, § 532, p. 1140 
Encumber or lease, | 533, p. 1148 
Make gift of, § 534, p. 1153 
Immovables, 

Gratuitous conveyance by husband, $ 534, 
p. 1153 

Law governing status, § 466, p. 996 
Imprisonment of husband. 

Control in case of, § 506, p. 1075, n. 93 
Encumbrance or lease by wife, § 533, p. 1152 
Power of wife to sell, § 532, p. 1146 
Improvements, 

Character as affected by, § 495 
Husband’s separate funds used for, § 510, 
p. 1083 

Innocent purchaser’s recovery for on rescis¬ 
sion of contract, § 532, p. 1144 
Personal liability of wife for, § 525 
Separate property, claims arising from, § 
510, p. 1081 
Title to, 1478 

Wife’s funds used in making, reimbursement, 
1510, p. 1084 

Inchoate and incomplete titles, § 487, pp. 1025- 
1029 

Income, § 478 

Domicile as affecting status, f 466, p. 993 
Equality of rights as to, § 502, p. 1069, n. 16 
Separate property as, § 479, p. 1013 
Increase, 

Character of, § 478 
Separate property, § 479, p. 1013 
Transmutation of character, § 496, p. 1064 
Injunction, 

Execution on judgment in actions involving, 
§ 552, p. 53 

Incidental relief in suit for separation of 
property, § 554, p. 58 

Restraining husband in respect of fraudu¬ 
lent acts, S 506, p. 1076 

Innocent purchasers, conveyance by husbapd 
alone, fi 532, p. 1143 


Community property—Continued, 

Insanity of husband, 

Conveyance by wife alone, § 532, p, 1146 
Encumbrance or lease by wife, § 533, p. 1152 
Wife’s right to dispose of, § 531, p. 1139 
Insanity of spouse, management or control in. 

case of, § 506, p. 1074 
Insurance, process as, § 471, p. 1003 
Intent, 

Change of domicile, acquisition pending, f 
466, p. 994 
Gift of, § 534, p. 1155 

Proof of as overcoming presumption in favor 
of community, § 489, p. 1037 
Interest in, character and extent, § 502, pp. 1068- 
1071 

Intermixture with separate property, presump¬ 
tions, § 490, p. 1040 

Interrogatories, alienation by answers to, § 532, 
p. 1139 

Intervention, wife’s right to intervene in action 
involving, § 544 

Inventories, admissibility to establish character 
as, § 489, p. 1034 
Joinder, 

Conveyance of, § 532, p. 1140 
Donations of, § 534, p. 1153 
Encumbrance or lease of, § 533, p. 1147 
Joint conveyance to husband and wife, interest 
of husband as, § 491. p. 1044 
Joint deed or conveyance, presumption arising,. 

§ 491, p. 1042 
Joint glft^ § 476 
Joint tenancy, 

Conveyance to husband and wife, § 492, 
p. 1052 

Distinguished, § 462, p. 987 
Presumption as to husband’s interest, § 492,. 
p. 1051 

Transmutation into, { 496, p. 1060 
Judgment, actions involving, § 552, p. 43 
Construction of, § 552, p. 48 
Enforcement, § 552, p. 51 
Lien, § 552, p. 51 

Jurisdiction, actions concerning, § 547 
Kinds of, § 463 

Laches, forfeiture of right by, § 513 
Law governing, § 466, pp. 991-996 
Leases, § 533, pp. 1147-1152 
Legal entity, § 462, p. 986 
Legal nature, § 463 

L^al title, dissolution of community by death,. 
§ 558, p. 67 

Levy on, judgment for community debt, § 552,. 
p. 52 

Lien, judgment for community debt, § 552, p. 51 
Life insurance, 

Change of beneficiary, $ 531, p. 1135, n. 37; 
§534,p. 1166 

Designation of one other than wife as ben¬ 
eficiary, § 534, p, 1156 

Premiums, claims arising firom payment of,. 

§ 510, p. 1082 
Proceeds as, § 471, p. 1003 
Limitation of actions involving, § 545 
Loans, 

Power to make^ { 506^ p. 1075 
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Community property—Continued, 

Loans—Continued, 

Separate funds of spouse to, § 496, p. 1066 
Maintenance of children of husband by formen 
marriage, § 510, p. lOSO 

Management and control, §§ 505-508, pp. 1072- 
1078 

Claims growing out of, § 510, p. 1080 
Dissolution of community, § 562, pp. 88-91 
Husband’s action to recover as incidental to 
right of, § 541, p. 12 

Interests of spouses as affected by, § 502, 
p. 1070 
Marriage, 

Necessity and sufiBciency of, § 468 
Presumptions in respect of, § 489, p. 1030 
Property acquired during, § 471, pp. 1000- 
1007 

Presumptions, § 489, p. 1031 
Property acquired prior to, § 470 
Marriage settlements. 

Law governing, § 466, p. 995 
Provision for, § 464 

Waiver of community by, presumptions, | 
489, p. 1030 

Master of community as having management, 
§ 506, p. 1072 

Matrimonial domicile, law of as controlling, § 
466, p. 991 

Mental disability of spouse, management or con¬ 
trol, § 606, p. 1074 
Mingling of separate property, § 495 
Mode of creation, §§ 467, 468 
Mortgages, x>ost 
Movables, 

Gratuitous conveyance by husband, 8 634, 
p. 1153 

Law governing status, § 466, p. 996 
Mutations of form, § 495 

Tracing of, § 490, pp. 1039-1042 
Mutual credits and charges as to, §§ 508-511, 
pp. 1078-1089 

Mutual deeds, conveyances between spouses, § 
516, p. 1098 

Nature of system, § 462, pp. 985-988 
Necessaries, liability for, § 527, p. 1126 
Nominal title, interest as affected by, § 502, 
p. 1070 

Nonresidents, application of law to, § 466, p. 992 
Note executed or indorsed to wife, § 541, p. 19 
Oil and gas lease, § 533, p. 1149, n. 15 
Onerous donation, § 534, p. 1154 
Operation of laws relating to, 8 405 
Oral lease, joinder of wife, § 533, p. 1149 
Origin of system, § 462, p. 987 
Outstanding title, purchase of, § 498 
Ownership, 8 602, p. 1069 

Surviving spouse as taking by virtue of, 
§ 558, p. 65 
Parol evidence. 

Character as, 8 489, p. 1033 
Tracing separate funds into land, 8 490, 
p. 1041 
Partition, 

Dissolution of marital rollon, § 554, p. 56 
Effect of, 8'499 

Separation of property, 8 654, p. 58 


Community property—Continued, 

Partnership, 

Change in status by investment in, | 497 
Relationship in respect of, $ 462, p. 986 
Personal injuries to spouse, damages for as, 
§ 473 

Personal obligation of husband, encumbering for, 
8 533, p. 1148 
Personal property, post 

Personal services, proceeds of contract for, § 487, 

p. 1026 

Petition in actions involving, § 549, p. 29 
Physical disability of spouse, management or 
control, § 506, p. 1074 

Pleading, actions concerning, § 549, pp. 29-36 

Pledge of. § 533, p. 1148 

Possession, 

Presumptions, § 489, p. 1038 
Rights as to, § 506, p. 1073 
Preferences, indebtedness to both spouses, 8 509 
Prescription, property acquired by, § 471, p. 1006 
Present vested interest in, | 502, p. 1068 
Presumptions, 

Actions involving, § 550, p. 36 
All property as, § 489, p. 1036 
Change of domicile, § 466, p 995 
Character as, § 489, p. 10^ 

Character of acquisition, § 466, p. 993 
Consent of wife to conveyance by husband, 
§ 532, p. 1143 

Consideration, 8 490, p. 1039 
Conveyance by one spouse to other, 8 491, 
p. 1047 

Joint deed or conveyance, 8 491, p, 1042 
Louisiana, § 492, p. 1052 
Personal property purchased by husband, 8 
491, p. 1046 

Property of dissolved community as, 8 672, 
p. 109 

Recitals in deed, 8 492, p. 1049 
Sale or conveyance of, 8 629 
Prima facie presumption, character as, | 489, 
p. 1030 

Principle underlying system of, § 462, p. 985 
Prior acquired property as, § 470 
Process, actions concerning, § 548 
Proof overcoming presumption, 8 489, p. 1034 
Property as community or separate, §8 469-500, 
pp. 998-1068 

Proprietary interest, 8 502, p. 1069 
Public lands acquired, 8 486 

Inchoate title, 8 487, p. 1028 
Purchase money mortgage, 8 633, p. 1149 
Wife’s liability on, 8 533, p. 1152 
Purchased property, 88 480-484, pp. 1019-1024 
Community funds, 8 610, p. 1080 
Oontideration, 

Both community and separate property, 
8 484 

Community property, 8 481 
Credit as, 8 48$ 

Separate property, § 482 
Contract prior to marriage, 8 487, p. 1027 
Putative marriage, 8 468 

Interest of spouse, 8 558, p. 76 
Ratihcation, 
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Gommtmity property—Continued, 

Batification—Continued, 

Change of beneficiary of life insurance, § 
534, p. 1156 

Conveyance by husband alone, § 532, p. 1143 
Sale or conveyance by wife, § 532, p. 1145 
Beacquisition of property sold before marriage, 
§ 471, p. 1002 
Beal property, 

Actions concerning, § 541, p. 18 
Parties, { 542 

Encumbrance or lease of, § 533, p. 1148 
Execution, sale on, § 552, p. 51 
Joinder, conveyance of, § 532, p. 1141 
Judgment in action affecting, § 552, p. 49 
Wife’s power to lease, § 533, p. 1152 
Becitals in deed, § 492, pp. 1048-1053 
Bedassification on change of domicile, § 466, 
p. 994 

Becord of deed as notice to spouse, § 491, p. KMT 
Befusal of husband to join in suit to recover, 
f 541, p. 14 

Beimbursement as between community and sep¬ 
arate estates, $ 509 
Belatives, 

Funds used for support of, $ 510, p. 1080 
Gift of to, i 534, p. 1154 
Belease of claims, S 506, p. 1075 
Bemedies, safeguarding against hud}and, f 506, 
p. 1076 

Bents and profits, $ 478 

Assignment, { 531, p. 1136 
Husband’s right of action against wife col¬ 
lecting, f 543, p. 25 

Lands in another state, § 466, p. 992 
Ownership of, § 478 

Profits from separate property as, § 479, 
p. 1013 

Bents from separate property as, § 479, 

p. 1016 

Transmutation of character, § 496, p. 1064 
Bepeal of statutes relating to, § 465 
B^fiy in actions concerning, $ 549, p. 34 
Bepresentative capacity. 

Disposal by husband in, S 531, p. 1136 
Husband acting in, J 506, p. 1073 
Bescission, conveyance by husband alone, § 532, 
p, 1144 

Bevocation of gift of, § 496, p. 1064 
Sale, proceeds as retaining character, § 485 
Security for loan of, character as aJQfected, § 495 
Separate debts and obligations, liability for, 
I 527, p. 1127 

S^arate funds in purchase of, 8 510, pp. 1083, 
1084 

S^ration, 

Acquisition during, { 471, p. 1001 
Conveyance by wife, § 532, p. 1146 
Termination of right to dispose of, § 531, 
p. 1137 

Set-off, actions involving, § 546 
Several communities. 

Presumptions, § 489, p. 1033 
Beimbursement as between, § 511 
Severance of community interest, § 492, p. 1052 
Sick ben^ts in lieu of wages, § 475, n. 70 
Situs, character as controlled by, § 466, p. 991 


Community property—Continued, 

Source of consideration, presumptions, { 490, 
p. 1039 

States in which system obtains, 8 462, p. 987 
Statutory provisions, post 

Subsequent legislation, interests as affected, § 
502, p. 1069 

Successive marriages, § 471, p. 1002 
Surplus funds, character as, § 500 
Surviving parents, inheritance, § 558, p. 74 
Surviving spouse, 

Death of survivor, § 558, p. 77 
Joint control, § 562, p. 88 
Nature of title, § 558, p. 65 
Power of disposition, § 558, p. 78 
Tax sale, title of purchaser, § 569 
Temporary absence of husband, § 531, p. 1139 
Tenancy by entirety distinguished, § 462, p. 986 
Tenancy in common, 

Conflict between, 8 462, p. 987, n. 58 
Death of both spouses, § 558, p. 80 
Divorce creating, § 558, p. 64 
Surviving spouse and heirs or devisees, § 
558, p. 66 

Territorial application of law relating to, 8 466, 
p.992 

Testamentary disposition, surviving spouse, § 
558, p. 78 
Third persons. 

Conveyance to with reconveyance to wife, 
§ 496, p. 10^ 

Estoppel to assert community ownership, § 
493, p. 1057 
Gift of to, § 534, p. 1155 
Life insurance on, § 471, p. 1005 
Title, 

Character as determined without reference 
to retention of, § 471, p. 1001 
Nominal title as affecting, § 502, p. 1070 
Torts, damages for as, § 473 
Tracing mutations, evidence, § 490, pp. 1039-1042 
Transmutation of character as, §{ 494-500, pp. 
1057-1068 

Transactions between spouses, 8 496, pp. 
1060-1066 

Trial, actions involving, § 551, w>. 39-43 
Trivial gifts of, consent, § 534, p. 1153, n. 60 
Trust property as, § 471, p. 1006 
Trustee, 

Contract of sale by one holding as, 8 
p. 1141, n. 26 

Husband as, § 506, p. 1073 
Surviving spouse, § 558, p. 67 
Undivided interest, 

Separate estate, § 504 
Wife, § 508 

Yalidaticm of conveyance by husband alone, | 
532, p. 1142 

Valuable consideration, presumption, | 492, p. 
1051 

Venue, actions relating to, 8 547 
Vested rights, change of domicile as affecting, | 
466, p. 993 

Void or voidable alienation, § 531, p. 1187 
Voidable conveyance by husband, § 532, p. 1142 
Voidable gifts of, 8 534, p. 1154 
Voidable marriage, 8 ^ 
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CJommnnity property—Continued, 

Voluntary separation, acquisition during, § 471, 

p. 1001 

Wages or salary, § 475 
Waiver of interest, § 560, p. 83 

Marriage contract, presumptions, § 489, p. 
1030 

Waste, husband’s liability for, § 510, p. 1080 
Wife as authorized to contract concerning, § 517, 
p. 1107 

Wife’s power to alienate, § 531, p. 1138 
Wife’s right to encumber or lease, § 533, p. 1152 
Wife’s right to sell or convey, § 532, p. 1145 
Wills, conveyance in compliance with, § 474 
Workmen’s compensation, award as, § 473 
Wrongful gift of, remedies, § 534, p. 1155 
Companionship. Consortium, generally, x)ost 
Compensatory damages, criminal conversation, § 706, 
p. 361 

Complaint Pleading, generally, post 
Compromise and settlement 

Community debts and obligations, dissolution of 
community, § 578, pp. 120-123 
Community or separate property, property ac¬ 
quired by, § 471, p. 1003 

Dissolution of community, administrator, § 576 
Married women, power to make, § 189 
Note of wife given on, validity, § 186, n. 37 
Separate estate of wife, agency of husband, § 292 
Separate maintenance, claim against husband 
for, § 612, p. 212 
Concealment, 

Antenuptial contracts. 

Fraud in respect of, § 80, n. 49 
Presumptions, § 97, p. 570 
Married woman, estoppel by, S 216, p. 708 
Postnuptial settlements, 

Effect of, § 49 
Presumption of, § 97, p. 570 
Separate estate of wife, estoppel as result of, 
§270; § 637, p. 1173 

Separation agreements, cancelation on ground 
of, § 693, p. 170, n. 47 
Conclusiveness, 

Judgment against wife, § 552, p. 48 
Partition, decree for on dissolution of communi¬ 
ty, § 590, p. 168 

Separate maintenance, decree for, § 627, p. 276 
Separation agreements, judgment for installment 
due, § 606, p. 196 

Concubinage, community property as arising on, § 468 
Condemnation award, estates by entirety, § 34, p. 470 
Condltipn in life, separate maintenance, considera¬ 
tion in fixing award, § 624, p. 254 
Conditions precedent, separation agreements, suit on, 
§ 606, p. 193 

Conditions subsequent, antenuptial settlement, birth 
of heirs, § 102 
Oondcmation, 

Criminal conversation. 

Consideration in mitigation of damages, § 
706, p. 362 

Defense of, § 698, p. 354 
Separate maintenance, 

Evidence, § 621, p. 245 

Negativing' in i^eadin^, § 620, p. 235, n. 14 

Termination of right, § 612, p. 210 


Confession of judgment. 

Collateral attack, § 456 

Community property, alienation by, § 532, p. 1139 
Husband acting for wife, binding effect, § 73 
Husband’s authority to confess in favor of wife, 

§ 448 

Husband to wife, § 160 
Married woman, capacity, § 448 
Separate estate of wife, charging by, § 330 
Wife, 

Against husband, § 458, p. 978 
Power in respect of, § 552, p. 48 
Confidential relationship, 

Antenuptial contracts, § 80 
Contracts betv^’een spouses, |§ 120, 515 
Dealings with each other, § 514 
Marriage settlements, burden of proof, § 97, 
p. 571 

Separation agreements, | 593, p. 170 
Tenants in common, property owned as, § 33, 
p. 456, n. 83 
Confiict of laws. 

Actions involving, § 392 
Alienation of affections, action for, § 683 
Community debt or obligation, § 517, p. 1109 
Community property, § 466, pp. 991-996 

Inchoate titles in public lands, § 487, p. 1029 
Contracts, § 177 

Between spouses, §§ 122, 515 
Married women, § 517, p. 1109 
Dissolution of community, descent of property, 

§ 558, p. 81 

Marriage relationship, §§ 7, 8, pp. 395-398 
Marriage settlements, § 101 
Separate estate of wife, § 227 
Conveyances, § 369 
Liabilities and charges, § 305 
Mortgages, § 343 

Debt of husband, § 357 
Joinder of husband, § 345 
S^arate property, inchoate titles in public lands, 

§ 497, p. 1029 

Separation agreements, § 592 
Confusing instructions, actions involving, § 445; § 
551, p. 42 

Confusion, community and separate property, pre¬ 
sumptions, § 490, p. 1040 

Confusion of goods, separate estate of wife, estoppel, 
I 267, p. 749 

Conjugal duties, paramount nature of, § 9 
Conjugal fellowship, right to, § 11 
Conjugal rights. 

Defined, § 11 
Restoration of, § 12 

Conjugal society. Consortium, generally, post 
Connivance, 

Criminal conversation. 

Admissibility of evidence as to, § 701 
Defense of, § 698, p. 354 
Jury question, § 702 

Enticement and alienation, defense of, § 674 
Consent, 

Actions against married woman, § 540, p. 9 
Causa mortis ^fts, married women, § 200 
Choses in action, reduction to possession by hus¬ 
band, § 24, p. 428 
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Consent—Continued, 

Community property, sale or conveyance of, 8 
532, p. 1139 

Contracts, busband^s consent to wife’s contract, 

8 178 

Services, § 1S2 
Conveyance of property. 

Estate in entirety, 8 34, p. 465 

Homesite, 8 

Married women, 8 19^ 

Separate estate of wife, § 372, pp. 84S-S51 
Criminal conversation, defense of, 8 698, p. 354 
Dismissal or nonsuit, § 442 
Encumbrances, estate in entirety, 8 34, p. 465 
Judgment or decree, 

Collateral attack, § 456 

Married woman, § 448; 8 552, p. 48 

Separate maintenance, 8 623, p. 249 

Bar to subsequent action, 8 627, p. 277 
Modification, 8 626, p. 273 
Validity, 8 160 

Leases, separate estate of wife, 8 376 
Mortgages, separate estate of wife, 8 345 
Necessaries, liability as affected, 8 ^ 

Personal property of wife, disposition of by hus¬ 
band, 8 23, p. 425 

Separate estate of wife, earnings, 8 261 
Separate maintenance on separation of spouses 
by, 8 611. p. 205 

Trade or business, married woman ^gaging in, 
8 206, p. 694 

Consequential damages, libel or slander of wife, hus¬ 
band's right of action for, 8 403 
Consideration, 

Antenuptial settlements, 8 38 

Modification by postnuptial settlement on, 
8 93 

Bills and notes, 

Between spouses, 8126 
Presumption of, 8 438, p. 937, n. 71 
Separate estate of wife, 8 3^, P. 813 
Wife’s note, 8 185, p. 664 

Choses in action of wife, assignment by husband 
without, 8 24, p. 431 
Community property, 

Conveyance to spouse, presumption, 8 491, 
p. 1046 

Marriage settlements respecting, 8 464 
Presumptions, 8 490, p. 1039 
Overcoming, f 489, p. 1038 
Public lands acquired, 8 486 
Purchased property, 88 481, 482 
Contracts between spouses, 8 515 
Conveyances, 

Between spouses, 8 516, p. 1098 
Contracts between i^uses, 8 127 
Husband to wife, 8 136 

Married women, restoration before avoid¬ 
ance, 8 203 

Separate estate of wife, 8 375 
Wife to husband, § 143 
Burden of proof, § 146 

Qnaranty, contracts of by wife, 8 188, p. 672 
Marriage settlements, revocation based on, § 109 
Mortgages, separate estate of wife^ debt of bus-, 
band, 8 354 


Consideration—Continued, 

Note executed by wife, jury question as to, § 444, 
p. 958 

Personal property, source of as determinative 
of estate created, § 35, p. 481 
Postnuptial settlements, § 91 
Release of interest in property, 8 161 
Of other spouse, § 161 
Separate estate of wife, 

Conveyance of, § 537, p. 1165 
Encumbrance of, § 537, p. 1170 
Mortgages, § 346 
Separate property. 

Burden of proof as to, § 490, p. 1039 
Purchased property, § 482 
Recital of in deed as essential, § 492, p. 1050 
Separation agreements, 8 596 
Settlement between survivor and heirs on disso¬ 
lution of community, 8 589, p. 155 
Suretyship, contracts of by wdfe, 8 188, p. 672 
Tenancy by entirety, source of, 8 31, p. 452 
Transfers of personalty between spouses, § 131,. 
p. 604 
Consortium, 

Alienation of affections, 

Damages measured by loss of, § 692 
Limitations as running from date of loss of,. 
8 684 

Loss of as basis of action, 8 665 
Pleading loss of, § 686 

Consequential loss of society as result of per¬ 
sonal injuries to wife, husband’s cause of 
action for, 8 401, p. 890 
Criminal conversation, 

Damages for loss or Impairment of rights 
8 706, p. 361 

Recovery as based on loss of, § 697 
Injuries to wife resulting in loss of. 

Damages for as community property, 8 473 
Husband’s right of action for, 8 401, p. 897 
Loss of consortium, generally, post 
Mutual right to companionship and society, 8 H 
Personal injuries to husband resulting in loss of, 
wife’s right of action for, 8 404 
Right of, § 11 

Conspiracy, alienation of affections, 

Circumstantial evidence, 8 688, p. 340, n. 47 
Declarations as admissible to show, 8 688, p. 336 
Joint and several liability, § 680 
Jury question, 8 690, p. 344 
Constitutional provisions, 

Civil and political rights of married women, 
8175 

Community property, statutes construed In light 
of, 8 465 
Contracts, 8 178 
Separate estate of wife, 

Debts chargeable against, 8 315 
Enforcement of liabilities and chai^^es 
against, § 361 

Mortgages, com^>Iianoe with, 8 346 
Unity of husband and wife, 8 5 
Constmction, 

Antenuptial settlements, 8 464 
CommuBity property law^ 8 46iS . 

Contracts, married women, 8 178 
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Construction—Continued, 

Conveyances, community property, § 531, p. 1138; 
§ 532, p. 1140 

Deeds, separate estate of wife, § 382 
Encumbrances, separate property of wife, § 537, 
p. 1173 

Judgments, community property, § 552, p. 48 
Marriage articles, § 82 

Marriage settlements, §§ 99-108, pp. 572-583 
Community property provision, § 464 
Law governing, § 101 
Mortgages, separate estate of wife, § 347 
Debt of husband, § 357 
Separation agreements, § 598, pp. 178-181 
Statutory provisions. 

Abandonment, § 630, p. 286 
Common law disabilities, removal of, f 166 
Family expenses, § 64, p. 533 
Separate estate of wife, § 235 
Contracts, § 309 

Suretyship of married woman, | 188, p. 671 
Wife for husband, § 188, p. 673, n. 18 
Constructive delivery, gifts from husband to wife, 
i 150 

Constructive desertion, separate maintenance on 
ground of, § 611, p. 202 

Constructive eviction, wife, action amounting to, § 41 
Constructive service, separate maintenance, actions 
for, § 618 

Contemplation of marriage. 

Antenuptial settlements in, § 79 
Tenancy in common, grant in as creating, § 31, 
p. 451, n. 32 
Contempt, 

Abandonment, enforcement of support order by, 
§ 646 

Separate maintenance. 

Enforcement of decree, § 625, p. 258 
Temporary alimony, ^forcement by, $ 619, 
p.235 

Separation agreement, enforcement, § 606, p, 196 
Contingent interest, marriage settlements in respect 
of, § 94 

Contingent remainder, tenancy by entirety, sui-vivor*s 
right to, § 34, p. 471 

Contingent title, community property, surviving 
spouse, § 558, p. 67 

Continuing offense, abandonment, § 634 
Contracts, Si 43-46, pp. 502-505; §§ 176-193, pp. 653- 
' 685 r- 

Actions on. 

Between husband and wife, S 394 
Joinder of spouses, § 399 
Agency of wife for husband, § 65, p. 540 
Antenuptial agreements or settlements, general¬ 
ly, ante 

Antenuptial debts, special contracts relative to, 
§47 

Avoidance of, § 193 

Between husband and wife, §§ 119-130, jg). 592- 
603; §515 

Antenuptial contracts, § 125 
Avoidance of, § 162 
Bills and notes, § 126 
Common law, § 119 
Confidential relationship, § 120 
Confiict of laws* f ^ 


Contracts—Continued, 

Between husband and wife—Continued, 

Consideration, failure as ground for rescis¬ 
sion, § 162 

Conveyance of realty, § 127 
Equity, enforceability in, § 119 
Evidence, suflBciency, § 440, p. 950 
Executory contracts as extinguished by sub¬ 
sequent marriage, § 125 
Illegality, § 120 
Implied contracts, § 124 
Intervention of trustee, § 123 
Law governing, § 122 
Partnership, § 129 

Public policy, enforcement when contrary tOr 
§ 120 

Reimbursement in case of invalidity, § 162 
Rescission for failure of consideration, § 162 
Separate estate of wife as liable on, §§ 322r 
323, pp. 804r-808 
Services, § 129 
Statutory provisions, § 121 
Compliance with, § 120 
Extinguishment by marriage, § 125 
Trustee, intervention of, § 123 
Validity, § 120 

By husband or wife or both, torts, § 400 
Capacity to enter into, § 176 

Constitutional and statutory provisions, § 178 
Implied contract, § 180 
Law governing, § 177 

Community, husband’s power to contract for, § 
506. p. 1075 

Community or separate property, property ac¬ 
quired under, § 487, p. 1026 
Conflicting laws, § 177 

Consent, husband’s consent to wife^s contract, § 
178 

Services, § 182 

Constitutional provisions, § 178 

IMsabllity of wife, § 176; § 188, pp. 670-681 

IMssolution of community, survivor, § 577 

Domicile, law of as controlling, § 177 

Estate in entirety, sale of, § 34, p. 467 

Evidence as to, § 440, p. 947 

Feme sole trader, power to make, § 208 

Freedom of married women to contract, § 178 

Husband, 

Actions on. Joinder, § 399 
Liabmty on, § 44 

Wife’s contract, § 43 
Improvements, married woman, § 178 
Intent, law governing as controlled by, § 177 
Joinder in wife’s contract, § 178 
Joint bank accounts, survivorship on theory of, 
§ 35, p. 487 
Joint contracts, 

Liabmty on. § 45 
Validity as against wife, § 176 
Jury questions as to, § 444j p. 958 
Law governing, § 177 
Right to contract. § 7 
Leases, power to lease, § 181 
Liability on, § 45 

Husband’s contracts, § 44 
Married woman, § 178 
Wife’s contracts, § 43 
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Contracts—Continued, 

Marriage settlements, generally, post 
Married women, 

Accord and satisfaction, § 189 
Actions on, § 399 
Antenuptial contracts, § 191 
Avoidance of, § 193 

Burden of proof in respect of, § 438, p. 937 
Capacity to enter into, § 176 
Compromise of litigation, § 1S9 
Consideration, § 310 
Divorce as affecting liability on, § 192 
Duress, burden of proof, § 43S, p. 937 
Estoppel in pais as applying to, § 216, p. 706 
Estoppel to deny validity, § 311 
Evidence, § 440, p. 946 

Fraudulent representations as to capacity, § 
216, p. 707 

Guaranty, § 188, p. 670 
Implied contracts, § 180 
Law governing, § 177 
Leases, § 181 

Loans and advances, § 184 
Necessaries, § 183 

Notice of disability, third persons chargeable 
with, § 179 

Pleading in action on, § 432, p. 925 
Power to contract, § 517, p. 1103 
Professional services, validity, § 182 
Purchase of personalty, § 187 
Ratification of, § 192 
Releases and receipts, § 189 
Removal of disability of coverture, $ 192 
Right of action against on, § 411 
Sales of property, § 187 
Sealed instruments, § 190 
Services, § 182 
Statutory provisions, § 177 
Suretyship, § 188, p. 670 

For husband, § 188, p. 672 
Third persons as chargeable with notice of 
disability, § 179 

Undue influence, burden of proof, § 438, p. 937 
Necessaries, § 50, p. 509 

Power to contract for, § 183 
Notice of coverture, third persons as chargeable 
with, § 179 

Place of performance, law governing, § 177 
Pleading, 

Actions against husband or wife on, § 432, p. 
924 

Actions by or against wife on, $ 431, p. 922 
Presumptions, validity, $ 178 
Ratification, married women, § 192 
Separate estate of wife, post 
Services, married woman as authorized to con¬ 
tract for, § 182 

Statutory provisions, married women, § 178 
Support of wife, obligation as depaident on, $ 
15, p. 406 

Third persons, notice of coverture, § 179 
Torts connected with invalid contracts, { 219, p. 
712 

Want of capacity, avoidance of by married 
woman, { 193 

Wife durix^ coverture^ actions against husband or 
wife on, { 411 


Contracts—Continued, 

Wife, liability on, % 43 

Husband’s contracts, § 44 
Contributions, 

Community property, husband’s separate funds 
used in purchase of, § 510, p. 1083 
Joint tenancy in respect of fund acquired by, § 
3o, p. 480 

Tenancy by entirety, tenant discharging liens, § 
34, p. 469 

Control, community property, interest of sjwuses as 
affected by, § 502, p. 1070 

Conversion. Trover and conversion, generally, post 
Conveyances. Deeds and conveyances, generally ante 
Cooking stove and utensils, family expenses including, 
§ 64, p. 536 

Coparcenary, tenancy by entirety, § 34, p. 464, n. 64 
Corporal punishment, husband’s right to inflict on 
wife, I 13 
Corporations, 

Community property, transfer of investment from 
partnership to, § 497 
Married woman as member of, § 212 
Correlative terms, husband and wife as, § 1 
Correspondence, alienation of affections, admissiblity, 
§ 688, p. 340 

Corroboration, separate maintenance, action for, | 
621, p. 241 
Costs, 

Abandonment, prosecution for, § 652 
Actions involving, § 461; § 552, p. 54 
Community obligation, § 524 
Criminal conversation, action for, § 705 
Dissolution of community, administration of dis¬ 
solved community, § 587, p. 149 
Separate maintenance, actions for, § 629 
Cotenancy, 

Joint tenancy, generally, post 
Tenancy by entirety, generally, post 
Tenancy in common, generally, post 
Counsel fees. Attorneys’ fees, generally, ante 
County courts, 

Desertion or nonsupport, Jurisdiction of prosecu¬ 
tions for, § 636 

Separate maintenance. Jurisdiction, § 615, p. 217 
Covenants, 

Estoppel by, married women, § 215 
Joint liabili^ on, §'39 
Married women, binding effect, § 190 
Separate estatd of wife, liability on, § 382; $ 
537, p. 1163 

Coverture. Disabilities and privileges of coverture, 
generally, post 

Credit, ple<^ of by spouse, law governing right, § 7 
Credit of community, property purchased on, § 483 
Credit to wife^ notice not to give, § 55 
Creditors, 

See, also. Antenuptial debts on liabilities, 
generally, ante 
Dissolution of community, 

Conditions precedent to action on claim, § 
578, p. 122 

Enforcement of liability on bond of commu¬ 
nity survivor, § 580, p. 133 
Estopp^ as to separate or community char¬ 
acter of property, § 573 


1406 



INDEX TO HUSBAND AND WIFE 


Creditors—Contiiiiied, 

Dissolution of community—Continued, 

Liquidation of community on application of, § 
590, p. 159 

Personal representative administering proper¬ 
ty as liable to, $ 583, p 139 
Preferences, survivor as liquidator, § 578, p. 
120 

Rights and priorities, § 568 
Feme sole trader, § 210 

Gifts by husband to or for wife, claims of credi¬ 
tors, § 148, p. 626 
Laws governing liability, § 7 
Marriage settlements, rights of, § 108 
Postnuptial settlements, validity as against, § 91 
Property of wife, 

Rights of husband’s creditors, § 30 
Settlement in wife as against creditors of 
husband, § 29 

Relationship of between spouses, § 128 
Separate maintenance, protection of husband’s 
creditors in decree for, $ 623, p. 251 
Separation of property, 

Collateral attack on judgment for, § 554, p. 
59 

Right to demand, § 554, p. 57 
Surety, wife as surety for husband, § 188, p 674 
Tenancy by entirety, rights and remedies of, § 34, 
p. 472; § 35, p. 486 

Wife as, transfers in fraud of, § 20, p. 418 
Creditors’ bill, 

S^aarate estate of wife, enforcement of charges 
against, | 361 

Support and maintenance, enforcement by, § 15, 
p. 408 

Crimes, f§ 221-225, pp. 714-719 

Abandonment or desertion, generally, ante 
Burden of proof, coercion by husband, § 222 
Capacity to coimnit, wife, § 221 
Coercion, wife committing imder, § 222 
Family expenses, attorney’s fees in defending 
prosecution, § 64, p. 536 
Husband, 

Responsibility for wife’s crime, § 224 
Responsibility of wile for, § 223 
Joint responsibility, § 225 
Necessaries, legal services in defense of charge of, 
§ 60, p. 527 

Presumptions, coercion by husband, § 222 
Property of spouse, commission as against, i 164 
Statutory provisions, presumption of coercion, § 
222 
Wife, 

Responsibility for husband’s crime, § 223 
Responsibility for own crime, § 221 
Coercion, § 222 

Responsibility of husband for, $ 224 

Criminal conversation, §1 697-706, pp. 352-364 
Adultery, 

Burden of proving, | 701 
Jury questions, I 702 
Proof of, S 700 
Terms as synonymous, f 697 
Affirmative defenses, {heading of, § 700 
Aggravation of damages, § 706, p. 363 
Pleading matters in, $ 700 


Criminal conversation—Continued, 

Alienation of affections, 

IXstlnguished, { 668 

Ji^der of actions for, §§ 686, 700 

Showing in aggravation of damages, § 6»i; 

I 706, p. 363 

Amendment of pleading, § 700 
Appeal and error, § 704 
Bill of particulars, § 700 
Burden of proof, § 701 
Case, recovery in, § 699 

Character of plaintiff, consideration in mitigation 
of damages, § 706, p. 362 
Circumstantial evidence, adultery established by, 
$ 701 

Collusion, action as barred because of. § 696, p. 
353 

Compensatory damages, § 706, p. 361 
Condonation, 

Consideration in mitigation of damages, § 
706, p. 3^ 

Defense of, § 698, p. 354 
Connivance, 

Admissibility of evidence as to, § 701 
Defense of, § 698, p. 354 
Jury question, § 702 

Consent to illicit relation, defense of, § 698, p. 354 
Consortium, damages for loss or impairment of 
right, § 706, p. 361 
Costs in action for, $ 705 
Damages, § 706, pp. 361-364 
Defenses, § 698, p. 353 
Defined, § 697 

Degradation, damages for, J 706, p. 361 
Disgrace, consideration as element of dami^, § 
706, p. 362 
Divorce, 

Defense of, § 698, p. 355 
Showing in mitigation of damages, S 706, p. 
363 

Domestic relations, showing on question of dam¬ 
ages, § 706, pp. 363, 364 
Elements of cause of action, § 698, p. 353 
Evidence, § 701 

Excessive damages, $ 706, p 362 
Ex delicto, action for as, | 699 
Exemplary damages, § 706, p. 364 
Form of action for, § 699 
Health, damages for injury to, $ 706, p. 361 
Humiliation, damages for, § 70^ p 361 
Illicit relations, admissibility of evidence show¬ 
ing, $ 701 

Inadequate damages, § 706, p. 362 
Instructions to jury, § 702 
Issues, actions for, § 700 
Jury questions, § 7(^ 

Knowledge of marriage relationship, lack of as 
defense, § 696, p. 853 
Law questions, § 702 

Letters between parties, admissibility, § 701 
limitation of actions for, § 698, p. 355 
Loss of consortium. 

Damages for, § 706, p. 361 
Recovery based on, § 697 
Loss of services. 

Damages for, S 706, p. 361 
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Criminal conversati<m—Continued, 

Loss of services—Continued, 

Showing in aggravation of damages, § 706, p. 
364 

Malice, presumption of, § 706, p. 364 
Marital rights, foundation of action as injury to, 
$ 697 

Marriage relation, 

Burden of proving, § 701 
Pleading of, § 700 

Mental anguish, damages for, § 706, p. 361 
Misconduct of plaintiff as bar to action, | 698, p. 
353 

Mitigation of damages, § 706, p. 362 

Proof of matters in under general issue, § 700 
Nature of tort, § 697 
New trial, § 703 
Nominal damages, § 706, p. 361 
Pecuniary damage, necessity of showing, § 698, 
p. 3e>3 

Pecuniary situation, showing on question of dam¬ 
ages, S 706, pp. 361, 364. 

Place, pleading of, 5 700 
Pleading, § 700 

Preponderance of evidence, establidilng by, f 701 
Prior unchaste character of guilty spouse as de¬ 
fense, S 696, p. 353 
Proof, i 700 

Prostitutes, consent to wife being as barring ac¬ 
tion for, $ 698, p. 354. 

Punitive damages, § 706, pp. 361, 364. 

Rank in life, showing in mitigation of damages, 
S 706, p. 363 

Reputation, consideration in mitigation of dam¬ 
ages, § 706, p. 362. 

Right of action, { 698, pp. 352-355 
Separation, 

IDefense of, S 698, p. 355 
Showing in mitigation of damages, S 706, p. 
363 

Sexual intercourse between defendant and guilty 
spouse, 

Element of, S 698, p. 353 
Pleading, § 700 

Statutory provisions, abolition of action, $ 688, 
p. 353 

Surplusage, pleading, $ 700 
Third persons, declarations of as admissible, i 
701 

Time, pleading, § 700 
Trespass, recovery in, § 699 
Trial in action for, { 702 

Unchastity, consideration in mitigation of dam¬ 
ages, § 706, p. 363 
Variance, $ 700 

Wife’s right of action for, j 698, p. 352 
Criminal idleness, wife, olfense of, $ 221, n. 75 
Criminal intent, abandonment, bnrden of i»oof as to, 
§ 640, p. 298 

Criminal liability, ncmsnpport of wife, obligation to 
support as affected by, $ 15, p. 408 
Grppe, 

Separate estate of wife, § 257 

Presumptions as to, f 273, p. 757 
S^rate pnwrty, status as community or sepa¬ 
rate, S 479, p. 1018 


Crops—Continued, 

Tenancy by entirety. 

Holding in, § 35, p. 478 

Surviving spouse as entitled to, § 34, p. 470, 
n. 17 

Cross-bill, actions by or against, § 433 
Cruel treatment, wife’s right of action against hus¬ 
band for, § 543, p. 24 
Cruelty, 

Remedies for, § 13 
Separate maintenance. 

Evidence, § 621, p. 244 
Ground for, § 611, p. 206 
Pleading, § 620, p. 236, n. 18 
Wife leaving husband because of, § 611, p. 
204 

Curative statutes, 

Conveyances, married women, § 202 
Separate estate of wife, conveyances, § 383 
Wife to husband, § 323 

Curtesy, 

Adverse possession, § 42, p. 500, n. 64 
Alienation of husband’s tenancy by, § 22, p. 424 
Levy on husband’s interest pursuant to judgment 
against him, $ 458, p. 977 
Separate estate of wife. 

Conveyances subject to, $ 388 
Right of, § 278 
Custody, right ofv § 13 
Custody of children. 

Separate maintenance, determining in action for, 
§ 625, p. 261 

Separation agreement, avoidance of provision for, 
§ 599, p. 183 

Customs and usages, Indians, marriage relationship as 
controlled by, § 8 
Damages, 

Alienation of affections, S§ 692-696, pp. 347-351 
Aggravation, { 692 
Bxcessiveness, § 696 
Exemplary damages, § 695 
Inadequacy, § 696 
Jury question, $ 690, p. 345 
Measure of, § 602 
Mitigation, | 694 
Community property. 

Breach of contract, S 472 
Damages accruing after death of spouse, § 
559 

Innocent purchaser as entitled to on rescis¬ 
sion of contract, § 532, p. 1144 
Criminal conversation, { 706, pp. 361-864 
Enticement. Alienation of affections, ante, this 
head 

Personal injuries to wife, $ 401, pp. 890-899 
Real property of wife, f 406 
Separate estate of wife, right of action for, f 262 
Tenancy by ^tirety, property held in, { 34^ p. 
464, n. 64 

Tenancy in common, prc^^erty owned in, { 33, p. 
456, n. 83 

Torts of wife, § 413 

Dation en paiement, husband’s conveyance of interest 
in community as, § 516, p. 1100 
Death of child, community property, damages for as, 
S473 
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Death of spouse, 

See, also, Surviving spouse, generally, post 
Adverse possession on termination of marital re¬ 
lationship by, § 42, p. 500 
Agency as terminated by, 

Husband, § 68 
Wife, § p. 539 

Antenuptial contracts, provision for support after, 

§ 97, p. 569 

Cihoses in action belonging to wife, effect as to, | 

24, p. 429 

Community property, pending actions concerning 
as affected, § 541, p. 18 
Contracts, liability as affected, § 192 
Disabilities of coverture, effect of, § 170 
Disabilities of wife, death of husband as remov¬ 
ing, § 169 

Dissolution of community, post 
Joint judgment, survival, | 458, p. 979 
Joint liability, survivor, § 45 
Joint tenancy, survivorship as to property held 
in, § 33, p. 456 

Mortgage on community property, foreclosure as 
against survivor, § 578, p. 121, n. 42 
Personal injuries to wife resulting in, right of ac¬ 
tion for, § 401, p. 899 

Pents and profits, disnosition of, § 22, p. 424 
Separate estate of wife, 

Husband’s agency as terminated, § 298 
Termination by, § 277 

Separate maintenance, termination of allowance 
on, § 626, p. 274 

Separate property, descent of, § 558, p. 74 
Separation agreement, termination by, § 603 
Support and maintenance, husband’s liability as 
terminated by, § 15, p. 409 
Surviving spouse, descent of ccmimuuity property, 

§ 558, p. 77 
Tenancy by entirety, 

Rights of survivor, S 34, p. 470 
Termination by, § 31, p. 451; § 34, p. 461 
Tenancy in common, descent of property held in, 

§ 33, p. 456 

Termination of personal rights and duties, § 9 
Wife’s right to recover for death of husband, § 

404 

Debts, 

See, also. Antenuptial debts or liabilities, g^- 
erally, ante 

Community debt or obligation, generally, ante 
Dissolution of community, f§ 565-569, pp, 98-107 
Runeral expenses of wife, § 61, p. 529 
Husband, 

Borrowing money by wife for purpose of pay¬ 
ing, § 184 

Contra(jt making wife liable for, § 517, p. 1107 
Earnings of wife ks liable for, § 527, p. 1128. 
Encumbering separate prc^erty of wife to se¬ 
cure, 5 537, p 1170 

Feme sole trader as liable for, § 210 
Judgment in ^action'on, § 552, p. 46 
Liability of wife, § 4^ 

Note given by wife for, 

, Liability on, § 186 , * 

Validity, 8 '327 

Par^bij^r^;ii^,| 0 f w^^ a^ subject to, 8;23, p. 

42 0Jr.S.-89 MC© 


Debts—Continued, 

Husband—Continued, 

Personal liability of wife for, § 525 
Property acquired by services of wife as lia¬ 
ble for, § 17 

Property of wife, liability for debts of hus¬ 
band, 8 30 

Rents and profits of wife’s realty, liability 
for, § 30 

Separate estate of wife, post 
Separate property as liable for, § 528, p. 1129 
To wife, forgiveness, § 156, n. 98 
Transfer of separate property of wife in pay¬ 
ment of, 8 537, p. 1165 

Wife’s right to apply property to payment of, 
§ 156 

Security for debt of another, married women, § 
188, p. 670 

Separate estate of wife, post 
Support of wife, obligation as, § 15, p. 407 
Tenancy by entirety, liability for separate debt of 
either spouse, 8 34, p. 472 
Wife, 

Liability in respect of, 8 178 
Separate property as liable for,-8 528, p. 1130 
Deceit Fraud, generally, post 
Declaration of intention, feme sole trader, 8 206, p. 
695 

Dedarations, 

Alienation of affections, admissibility in action 
for, § 688, p. 335 
Community or separate property. 

Admissibility on issue, 8 489, p. 1033 
Conclusiveness as to character as, 8 489, p. 
1037 

Separate estate of wife, estoppel by, § 493, p. 1055 
Declarations against interest, separate estate of wife, 
admissibility to prove or disprove title, § 274 
Decree. Judgment or decree, generally, post 
Dedication, 

Community property, husband, | 534, p. 1153, n. 
57 

Jointly owned land, requisites of, 8 37 
Married women, implication of. § 213 
Separate estate of wife, husband’s right to make, 
8 285 

Deeds and conveyances, 88 36-39, pp. 492-495 
Acknowledgment, 

Husband to wife, 8 138 
Wife to husband, 8 145 
Between spouses, § 516, pp. 1096-1101 

Cancellation of, 8 132 , 

Evidence as to, f 440, p. 955 
Husband to wife. 88 132-139, pp. 606-613; § 
516, p. 1097 

^ Avoidance of, 8 ^32 

Burden of proof as to, 8 139 
‘ Conditions, 8 137 
' Consideration^ 8 136 
Debts owed by husband as consideration, 
' ■ ' 8136 

Delivery of deed, § 138 
Determinable fee, 8 137 
Dure^, setting aside for, 8 162 
. Estate or interest created, 8 137 

Evidence as to, 8 440, p. 951 
Execution of deed, 8 138 ^ ^ 
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Deeds and conveyances—Continued, 

Between spouses—Continued, 

Husband to wife—Continued, 

Fraud, setting aside for, { 162 
Good faith, 

Burden of proof, § 139 
Creditors challenging, § 162 
Indirect conveyance, § 134 
Intervention of third person or trustee, 
$ 134 

Joint tenancy as created, § 137 
Love and affection as consideration, 5 
136 

Mortgages, $ 135 
Presumptions, § 139 
Becordation of deed, 1138 
Separate estate of wife as created, § 244 
Tenancy by entirety, § 137 
Tenancy in common, § 137 
Third persons, consideration as against, 
$ 136 

Trust created, § 137 
Undue influence, 

Burden of proof as to, § 139 
Setting aside for, § 1^ 

VaUdity, § 133 
Valuable consideration, § 136 
Voluntary conveyance as valid, f 136 
Wife to husband, §§ 140-146, pp. 613-618 
Acknowledgment, § 145 
Avoidance of, § 162 
Burden of proof, § 146 
Consideration, § 143 

Burden of proof, § 146 
Delivery of deed, § 145 
Duress, setting aside for, § 162 
Estate or interest created, § 144 
Execution of deed, § 145 
Fraud, setting aside for, § 162 
Good faith, § 162 

Intervention of third person or trustee^ S 
1^ 

Joinder of husband, $ 141 
Joint tenancy, § 144 
Mortgages, § 140 
Presumptions, § 146 
Becordation of deed, § 145 
Separate estate of wife, § 323 
Tenancy by entirety, § 144 
Tenancy in common, § 144 
Undue influence^ setting aside for, § 162 
Validity, % 141 
Ccnnmunity property, ante. 

Conformity to statute, § 37 
Consideration, between spouses, § 516, p. 1098 
Contracts to convey between spouses, validity, § 
127 

Estate in entirety, consent of spouse, § 34, p. 465 
Estoppel by. 

Married women, $ 215 
Separate estate of wife, claim o^ 8 265 
Fraud, 

Burden of proof, § 438, p. 938 
Signaiture of wife obtained by, § 38 
HomeSite, consent of wife, § 19 
Inchoate rights, joinder for purpose of releasing, 
139 


Deeds and conveyances—Continued, 

Joinder in, § 37 
Effect of, 8 39 

Husband in wife’s conveyance, 8 199 
Personal liability on covenants, § 199 
Presumptions as to, § 438, p. 937 
Transfers between spouses, § 516, p. 1098 
Judgment or decree, actions involving, § 447 
Marriage settlement made by, § 86 
Married women, 

Antenuptial contracts, § 199 
Avoidance, § 203 

Barden of showing invalidity, 8 438, p. 937 
Capacity in re^)ect of, § 196 
Compliance with statutory requirements, § 
198 

Curative statutes, § 202 
Desertion as authorizing, § 199 
Divorce as affecting right, § 199 
Joinder of husband, § 199 
Batification of void deed, { 201 
Bequisites of, $ 198 
Separate deeds, § 199 
SuflSciency of joinder of husband, § 199 
Operation and effect, § 39 
Order of court, husband to wife, 8 133 
Property of wife, husband’s interest in, § 22, p. 
424 

Property partly community and partly separate, 
§ 538 

Becitals, community or separate character of 
estate as established by, § 492, pp. 1048-1053 
Bequisites in general, § 37 
Separate estate of wife, post 
Separate property, i)ost 
Signature of wife, voluntariness, § 38 
Statutory provisions, husband to wife, § 132 
Tenancy by entirety. 

Description as such in, § 31, p. 446 
Termination by, § 34, p. 461 
Tenancy in common, property held in, 8 33, p. 456 
Third persons, conveyance to wife through me¬ 
dium of, 8 134 

Trustee, conveyance to wife through medium of» 
! 134 

Validity, 8 38 

De facto husband, polygamous or plural wife, ad¬ 
verse possession as against, 8 P- ^ 
Defamation, 

Conspiracy, wife’s right of action against hus¬ 
band for, 8 396, p. 878, n. 49 
Married woman, right of action for, 8 ^ 

Default judgmmit, 

Action against husband and wife, 8 552, p. 47 
Community property, alienation by, § 632, pi. 1139 
Married woman, binding effect, 8 ^ 

Opening or vacating, § 454 
Defenses, 

Abandonment, prosecution for, § 685, pp. 291-294 
Marriage to avoid prosecution for bastardy 
or seduction, 8 654 

Actions against husband or wife, 88 ‘^l^ ^17 

Antenuptial d^ts of wife, availability to hus¬ 
band, 8 47 

Community property, actions concerning, 8 546 
Criminal conversation, 8 698, p. 353 
Enticement and alienation, generally, post 
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Defenses—CJontinued, 

Marriage settlements, actions to enforce, § 117, p. 

590 

Partition, dissolution of community, § 590, p. 161 
Deficiency judgment. Joinder in mortgage, liability of 
wife, § 324, n. 13 
Definitions, §§ 1-3 

Abandonment, § 611, p. 202 
Charge, § 315 

Common law wife, § 3, n. 14 
Community property, § 469 
Condonation, § 612, p. 210, n. 27 
Conjugal rights, § 11 
Consortium, § 11 
Criminal conversation, § 697 
Domestic services, § 17, n. 9 
Dotal property, § 469 
Equitable separate estate of wife, § 229 
Family expenses, § 64, p. 535 
Ganancial property, § 469, n. 27 
Husband, § 2 

Living separate and apart, § 475, n, 81 
Marital rights, § 11 
Separate estate of wife, § 226 
Separate maintenance, § 608 
Separate property, § 469 
Separation agreement, § 591 
Spouse, § 1 

Tenancy by entirety, § 34, p. 458 
Wife, § 3 

D^adation, criminal conversation, damages for, § 

706, p. 361 
De jure marriage, 

Antenuptial torts of wife, liability of husband 
as requiring, § 218 
Disabilities of coverture, § 165 
Delay. Laches, generally, post 
Delegation of power, community, collection of money 
due to, § 506, p. 1075 
Delivery, 

Antenuptial settlements, | 86 
Community property, gift as requiring, § 534, p. 

1155 
Deeds, 

Husband to wife, § 138 
Wife to husband, § 145 
Gifts, 

Husband to wife, § 150 
Evidence, § 153, p. 632 
Wife to husband, § 157 
Jury question, § 159 

Separate estate of wife, deed conveying, $ 537, p. 
1162 
Demand, 

Separate maintenance, condition precedent to ac¬ 
tion, § 616 

Separation agreements, condition precedent to re¬ 
cover on, § 606, p. 193 
Demurrer, 

Actions by, against or between, § 434; J 549^ p. 

35 

Capacity to sue, objections by, § 389 
Feme covert, actions against, § 436 
Misjoinder or nonjoinder of parties, objection 
taken by, § 426 

Parties to actions, objections to defect by, | 426 
Separate maintenance, actions for, § 620, p. 238 
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Dmital services, 

Family expense, § 64, p. 535 
Necessaries, § 518, p. 1111, n. 36 
Liability for as, f 60, p. 525 
Depositions, estoppel by, married women, § 214 
Descent and distribution. 

Community property, surviving spouse, $ 558, p. 
65 

Joint tenancy, property held in, § 33, p. 455 
Property of wife by way of, § 21 
Separate estate of wife, § 241 
Separate property, acquisition by descent, § 489, 
p. 1036 

Tenancy in common, property held in, § 33, p. 456 
Description, tenancy by entirety, creation of, § 31, p. 
446 

Desertion. Abandonment or desertion, generally, an¬ 
te 

Destitute husband, support of wife, obligation of, § 
15, p. 412 

Destitution, abandonment, allegations as to in indict¬ 
ment charging, § 639 

Detinue, separate estate of wife, wife’s right of actidn 
of against husband, § 395, p 876 
Devastavit, dissolution of community, bond of com¬ 
munity survivor as covering, § 580, p. 131 
Devise, 

Separate estate of wife, property acquired by, § 
240 

Separate property, § 474 

Diamond lavalliere, necessaries, status as, § 518, p. 
1112, n, 36 

Diaries, alienation of affections, admissibility in evi¬ 
dence, § 688, p. 340 
Direction of verdict. 

Actions Involving, § 444, p. 958; § 561, p. 41 
Alienation of affections, actions for, § 690, p. 345 
Disabilities and privileges of coverture, §§ 165-225, 
pp. 646-719 

Abatement, plea of coverture in, § 436 
Absence of husband as removing, § 169 
Adverse possession as between, § 42, p. 497 
Alienage of husband as removing disabilities, I 
169 

Antenuptial liabilities of wife, § 49 
Appointment of agent or trustee, § 171 
Arbitration, § 173 

Avoidance of contract on ground of coverture^ H 
193 

Banishment of wife as removing, § 169 
Ohoses of wife, reduction to possession by hus¬ 
band, § 24, p. 428 
Common law, g 165 
Community debts,.| 517, p. 1102 
Contracts, generally, ante 
Crimes, generally, ante 
Death of husband, § 170 

Bemoval of disabilities by, § 169 
D^ense of coverture, personal nature, g 203 
De jure marriage, § 165 
Divorce, effect of,.§ 170 
Bstopp^ generally, post 
Eviction of spouse, g 41 

Insanity of husband, disabilities as affected, 
169 

Judicial decree, rmoval by, g 168 
Laches, defense of, g 436 
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Disabilities and privileges of coverture—Continued, I Dissolution of community—Continued. 


Married women’s acts, generally, post 
Personal nature, § 414 
Plea of, S 517, p. 1106 

Defense of coverture, § 436; § 549, p. 31, 
34 

Political rights, § 175 
Presumptions, § 441 
Principal and agent relationship, { 172 
Property, generally, post 
Real estate of wife, i 22, p. 423 
Rents and profits of wife’s lands, § 22, p. 423 
Separate estate of wife, | 277 
Special plea, defense of coverture, § 436 
Statutory provisions, § 166 
Tenancy by entirety, S 31, p. 451 
Rights of spouses, § 34, p. 462 
Termination of coverture, § 170 
Torts, generally, post 
Trade or bu^ness, generally, post 
Disability insurance, community property, proceeds 
as, § 471, p. 1003 
Disclaimer, 

Property of wife, marital rights of husband in re¬ 
spect of, § 27 

Tenancy by entirety, $ 35, p. 479, n. 13 
Disclosure, 

Antenun^-ial settlements, requirements as to, § 97, 
p. 569 

Dealings with each other, § 515. n. 53 
Di'jcontinuanco. actions involving, § 443 
Discretion of court, 

Abandonment, amount of alimony, § 644 
Costs in actions involving, 461 
Opening or vacating judgment against married 
woman, § 454 

Property of wife, settlement In favor of wife In 
respect of, $ 29 
Separate maintenance, post 
Disgrace, criminal conversation, consideration as ele¬ 
ment of damage, f 706, p. 362 
Dismissal and nonsuit, 

Actions involving, § 442 

Alienation of affections, actions for, § 690, p; 345 
Joint action against husband and wife, § 551, p. 
41 

Separate maint^ance. action for, | ^ 
Oonclusiveness, § 627, p. 277 
Disobedience, wife, justification for inflicting violence 
on, S 13 

Disparity of ages, support of wife, Rabillty as affect¬ 
ed, § 15, p. 405, n. 91 

Dissolution of community. S§ 553-590, pp. 55-168 
Absence of spouse, § 553 
Partition, § 590. p. 158 
Acceptance of community, § 560, pp. 83-88 
Effect of, § 560, p. 87 
Mode of, § 560, p. 85 
Accounting, §$ 584-688, pp. 141-154 
Aggregates, 5 585, p. 146 
Appraised value as determinative, § 685, p. 
146 

Commingled property, $ 685, p. 145, n. 86 
Crests and. debits, §§ 585-588, pp. 144-154 
Debts or expenses incurred or paid, §*587, 
^p. 148-151 

Deducti8h‘of JConmtoions, § 5§5, p. 148 


Accounting—Continued, 

Divorce resulting in dissolution, § 584, p. 14? 
Estoppel, § 584, p. 144 

Executoi's or administrators, § 584, pp. 142, 
143 

Heirs of spouse as entitled to, § 584, p. 142 
Husband managing property, § 584, p. 141 
Incidental relief by way of, § 584, p. 142 
Increase and profit, § 585, p. 146 
Insolvency proceedings, § 584, p. 144 
Interest, § 586 
Laches, § 584, p. 144 
Limitations, § 584, p. 144 
Personal property, § 585, p. 145, n. 86 
Personal representative, § 584, p. 142 
Persons entitled to, § 584, p. 142 
Principles applicable to, § 584, p. 141 
Property subject to, § 585, pp. 144-147 
Reciprocally owned property, § 585, p. 145 
Reimbursement between estates, § 588, 
151-154 

Rents and revenues, § 586 
Separate property or funds, § 585, p. 146 
Subject matter. §§ 585-588, pp. 144-154 
Survivor. § 584, p. 142 
Waste, § 585, p. 146 
Act of partif^s. § 553 
Actions, § 576 

Personal representatives, § 583, p. 140 
Time for, § 590, p. 160 

Adjustment of equities, ^ 584-588, pp. 141-154 
Partition action, § 584, p. 144 
Administration of di<?<*olved community, §§ 570- 
583, pp. 107-141 

Action against community, § 578, p. 121 
Actions by survivor. § 576 
Adjustment of claims against, survivor as 
liquidator, § 578, p. 120 
Allowance of claims. 

Executor or administrator, § 583, p. 140 
Survivor, § 578. p. 120 
Appraisement, § 575, p. 114 
Assets included, § 571 

Bond of community administrator, § 575, p. 
115 

Claims against, power to settle^ § 578, pp, 120- 
123 

Collection of assets, § 676 

Personal representative, § 583, p. 136 
Community assets or property, §§ 571-573, 
K). 108-113 
Compensation, § 574 
Compromise of claim or debt, § 576 
Control of property, personal representative, 

§ 583, p. 136 

Costs of proceedings, § 587, p. 149 
Custody of property, § 576 
Decedent’s succession, 

Accounting by personal representative, § 
584, p. 142 

Administration as part of, §§ 581-583, pp. 

‘ 134r-141 

persons entitled to administer, § 582 

' ' Pbwers and liability of executor or ad- 
„ . ministrator, § ^p. 13^141 

DfSpaiiJiing wiiJi, § 570' 
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Dissolution of community—Continued, 

Administration of dissolved community—Cont’d, 
Enforcement of community rights, § 576 
Equitable assets as subject to, § 571 
Executor or administrator, 

Accounting by, § 584, p. 143 
Possession of property, § 583, p. 136 
Powers and liabilities, § 583, pp. 136-141 
Presentation and allowance of claims, § 
583, p. 140 

Sales and conveyances, § 583, p. 137 
Former property as subject to, § 571 
Indebtedness requiring, § 570 
Inventory and appraisement, § 575, p. 114 
Maladministration by survivor, liability on 
bond, § 580, p. 131 
Necessity, § 570 

Obligations, power of survivor to settle, | 

578, pp. 120-123 
Payment of debts, 

Personal representative administering 
property, S 583, p. 136 
Survivor as administrator, § 578, p. 120 
Personal representative, § 683, pp. 136-141 
Possession of property, § 576 

Personal representative, § 583, p. 136 
Presentation of claims, § 583, p. 140 
Preservation of assets, § 576 
Property subject to, |§ 571-573, pp. 108-113 
Purchasers of property from survivor, rights 
and liabilities, § 579, p. 128 
Receiver, § 575, p. 118 

Sale of property to pay community debts, § 

579, p. 125 

Separate property as subject to, § 571 
Statutory provisions, § 570 
Suiwivor, §§ 574-580, pp. 114r-134 
Accounting by, § 584, p. 142 
Actions against, § 578, p. 121 
Actions by, § 576 

Adjustment of claims against, § 578, p. 
120 

Allowance of dalms, § 578, p. 120 
^ Appointment, § 575, p. 114 
Apportionment of community rights, § 
576 

Avoidance of sale of community property 
hy, § 579, p. 130 
Bond, § 575, p. 115 

Liability on, § 580, pp. 131-134 
Burden of proof, 

Actions against, § 578, p. 122 
Proceedings involving conveyances, 
by, § 579, p. 130 

Ck)llateral attack on appointment, § 575, 
p. 115 

Collection of assets, § 576 
Commencement of administration, { 575, 
p; 117 

Compensation, § 574 
Compromise of claims, § 576 
,, )C3<H:]itra^s,} 577 , i 

Control over propeirtyi { 575, p. 116 
' Conveyances,, |, 578, ,p.. 120; § 579, pp. 

. , ,.123^131 I .. 

'Operation and effect, f 579, p. 128 


Dissolution of community—Continued, 

Administration of dissolved community—Cant'd, 
Survivor—Continued, 

Custody of property, § 576 
Damage actions by, § 576 
Disposition of community property, § 579, 
pp. 123-131 

Encumbering property for payment of 
debts, § 579, p. 127 
Evidence, 

Action against, § 578, p. 122 
Action by, § 576 

Execution of judgment in action against, 

§ 578, p. 123 

Freedom from judicial control, § 575, p. 
116 

Gifts of community property, § 579, p. 
125 

Good faith in selling or encumbering 
property, § 579, p. 127 
Inventory and appraisement, § 575, p. 114 
Judgment in action against, § 578, p. 123 
Judicial control, § 575, p. 116 
Liability on bond, § 580, pp. 131-134 
Management of property, § 575, p. 116; 

§ 576 

New contracts, § 577 
Ownership of property, § 575, p. 116 
Payment of claims, § 578, p. 120 
Performance of community contracts, | 
578, p. 120 
Pleading, 

Action against, § 578, p. 122 
Action by, § 576 

Proceedings involving conveyance of 
property by, § 579, p. 130 
Possession of property, § 576 
Powers, § 574; § 575, p. 116 
Preservation of community estate, § 576 
Presumptions, 

Action against, § 578, p. 122 
Proceeding involving conveyance by, 
§ 579, p. 130 

Property included, | 575, p. 116 
Purchasers of property from, $ 579, p. 
128 

Purpose of administration by, $ 575, p. 
116 

Qualifications, § 575, p. 114 
Receivership, § 575, p. 118 
Renewal of claim, § 578, p. 120 
Settlement of obligations, § 578, pp. 120- 
123 

Statutory authorization, § 574 
Supervision of court, 8 575, p. 116 
Suspension of administration, § 575, p. 
117 

Trial of actions a^dnst, 8 578, p. 122 
Trusteeship, 8 575, p. 116 
Voidable appointment, 8 575, p. 115 
Trustee, community survivor as, 8 575, p. 116 
Withdrawal of interest of surviving qmuse 
from, 8 571 

Administrative inventories, character of property 
shown by, 8 573 
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Dissolution of community—Continued, 

After-acquired property, § 559 
Alienation of property after, 5 563, pp, 91-97 
Annulment of marriage, § 556 
Accounting, § 583, p. 143 
Rents and revenues^ S 586 
AK>raised value, accounting on basis of, § 585, p. 
146 

Bona fide purchaser from survivor, § 563, p. 95 
As liquidator, § 579, p. 128 
Burden of proof. 

Actions against survivor, § 578, p. 122 
Character of property, § 572, p. 110 
Proceedings involving conveyances by sur¬ 
vivor, 5 579, p. 130 

Termination of authority of survivor, § 576 
Character of property as affected, § 558, p. 64 
Claims against community. 

Former spouse, § 588, p. 152 
liability of personal representative, $ 583, p. 
139 

Power of survivor to settle, § 578, k>. 120-123 
Collateral attack. Judgment awarding community 
property to surviving spouse, f 590, p. 168 
Commingled property, accounting in respect of, § 
585, p. 145, n. 86 

Commission for managment of estate, deduction 
on accounting, § 585, i>. 146 
Community debts or obligations, |§ 565-569, pp. 
98-107. 

Administration as essential in case of, § 570 
Credit to former spouse for disbursements in 
payment of, § 687, p. 148 
Heirs, personal liability for, f 566, pp. 100, 
101 

Liability in case of, § 566, pp. 98-102 
Power of survivor to settle, § 578, pp. 120-123 
Presumptions as to, § 583, p. 138 
Property liable, § 5^, p. 98 
Purchaser of survivor’s interest as taking 
subject to, 8 563^ p. 94 
Sale of property to pay, | 579, p. 125 

Executors or administrators, § 583, p. 137. 
Compelling acc^tance or renunciation, § 560, p. 
84 

Contract for sale of property, liability, $ 566, p. 
99 

Conveyance of community property, 

Annulment, § 563, p. 95 
Heirs, title conveyed, | 563, p. 93 
Personal representative, § 583, p, 137 
Survivor as liquidator, $ 579, pp. 123-131 
Costs of administration, S 587, p. 149 
Creditors, ante 
Death of spouse, 8 555 
Administration, 

Part of decedent’s succession, 8 581 
Survivor, 8 574 
Afteivacquired property, 8 559 
Agreement for disposition of property, § 658^ 
p. 69 

Community debts, § 566, p. 98 
Costs of administration, § 587, p. 149 
Election by surviving spouse, § 558, p. 72 
Foreclosure of mortgage, 8 569 
Funeral ^qpenses, § 587. p. 150 


Dissolution of community—Continued, 

Death of spouse—Continued, 

Heirs, 

Alienation of interest, 8 563, p. 92 
Share of, § 558, p. 72 

Joint administration when both spouses 
dead, § 581 

Law governing descent, § 558, p. 81 
Legal title to community property, 8 558, 
p. 67 

Management and control of property, 8 562, 

p.88 

Paraphernal property, liability for debts, 8 
566, p. 100, n. 54 
Partition, 

Survivor’s right to, 8 590, p. 157 
Time for, § 590, p. 160 

Personal liability for community debts, 8 566, 

p. 101 

Presumptions, 

Acceptance of community, 8 560, p. 85 
Character of property, 8 572, p. 110 
Quitclaim deed, community administrator 
passing title by, 8 579, p. 124, n. 1 
Renunciation as incident of, 8 560, p. 83 
Representation by survivor, § 557 
Share of survivor, 8 558, pp. 68, 69 
Tenancy in common, surviving spouse and 
heirs, 8 558, p. 66 

Termination of estate, § 558, p. 65 
Testamentary disposition by deceased 
^use, 8 558, p. 68 
Title to property, 8 558, p. 64 
Usufruct, § 562, p. 89 
Widow’s allowance, priority, 8 568 
Debts, 88 565-569, pp. 98-107 

Credit to former spouse paying, | 587, pp. 
148-151 

Decedent’s succession, administration as part of, 
8§ 581-583, pp. 13^141 
Desertion, 8 553 

Devastavit, bond of community survivor cover¬ 
ing, 8 580, p. 131 

Devolution of title or interest, 8 558, pp. 63-81 
Disbursements, former sixmse, credit for, 8 587, 
p. 148 

Di^sition of community property, 8 563, pp. 
91-97 

Division of community property, 88 589, 490, pp. 

154-168 
Divorce, 8 556 

Accounting as essential, 8 58^ p. 143 
After-acquired property, 8 559 
Alimony, community property as liable for, 
8 587, p. 149 

Attorney’s fees, § 587, p. 148 
Capacity of wife to sue or acquire property, 
8 564 

Community debts, 8 566, p. 98 
Distribution of property, 8 558, p. 64 
Encumbering community property after, 8 
563, p 92 

Foreclosure of mortgage on community prop¬ 
erty, 8 569 

Forfeiture of share of property, 3 658, p. 75 
Management and control of property, 8 562, 
p. 88 
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Dissolution of community—CJontinned, 

Divorce—Continued, 

Partition of community property, 

Agreement, § 589, p. 156 
Defenses, S 590, p. 161 
Right of, § 590, p. 158 

Personal liability for community debts, § 
566, p. 101 
Presumptions, 

Character of property, § 572, p. 110 
Renunciation, § 560, p. 86 
Priority of creditors, § 568 
Rents and profits accounting for, § 586 
Renunciation as incident of, § 560, p. 83 
Shares taken by spouses, § 558, p. 68 
Subsequent debts, liability on, $ 567 
Time for accepting community, § 560, p. 84 
Duration of. 

Community relationship after, $ 557 
Right of usufruct of surviving spouse, § 562, 
p. 89 

Effect of, §§ 557-660, pp 63-88 
Election to renounce or accept community, § 560, 
p, 83 

Encumbrance of property after, § 563, w- 91-97 
Enhancement of value of separate estate of 
spouse, 1688, p. 151 

Equitable interest, after-acquired property, § 559 
Estoppel, 

Accounting, § 584, p. 144 
Community and separate estate, § 573 
Conveyances by personal representative, 8 
583, p. 139 

Liability on bond of community survivor, 
8 580, p. 132 

Repudiation of settlement of community 
property, § 689, p, 157, n. 61 
Sheriff’s sale of property, § 578, p. 123 
Estrangement, 8 553 
Evidence, 

Action against survivor, $ 678, p. 122 
Actions by or against personal representa¬ 
tive of deceased spouse, § 583, p, 141 
Actions by survivor, § 576 
Character of property, § 572, pp. 109-112 
Exchange of community property, § 579, p. 126 
Execution, 

Judgment in action against survivor, 8 578, 
p. 123 

Sale of community property on, § 569 
Executors and administrators, partition, § 590, 
p. 158 

Extousion of community debt, 8 567 
Family allowance, deceased spouse’s interest as 
subject to, 8 558, p. 75 

Family expenses, personal liability, 8 566, p. 101 
Forced heirs, estoppel as to character of prop¬ 
erty, 8 573 
Forfeiture, 

Share in community pr(q;)erty, 8 558, p. 75 
Usufruct, 8 562, p. 90 
Fraud, 

Agreement between survivor and heirs in re¬ 
spect of divii^on, § 589, jk 155 
Time to accept or renounce community, 8 
560, p. 85 


Dissolution of community—Continued, 

Funeral expenses, community property as 
chargeable with, § 587, p. 150 
Head of community, powers terminated, § 561 
Heirs, 

Action to recover interest, § 590, p. 159 

Creditors, priority as, § 568 

Enforcement of liability on bond of survivor, 

§ 580, p. 133 

Joint control of property, § 562, p. 88 
Parties to partition proceedings, § 590, p. 
163, m 46 

Partition by agreement between, § 589, pp. 
154-157 

Subordination of rights to community debts, 

8 566, p. 99 

Title taken by, § 558, p. 64 
Homestead, 

Estoppk as to character of property by pe¬ 
tition for, 8 573 

Partition of property, § 590, p. 166 
Household furnishings, community property, § 
572, p. 110, n. 88 

Improvements on separate property of spouse, 
reimbursement, 8 588, p. 153 
Increase and profits. 

Accounting for, § 585, p. 146 
Ownership, § 559 
Insanity of spouse, § 555 

Property passing to survivor, 8 558, p. 64 
Insolvency, 

Effect of, 8 666, p. 99, n. 38 
Surviving husband, accounting, 8 684, p. 184 
Insurance, credit for disbursements for, 8 687, 
p. 148 

Interest, accounting for, § 586 
Inventory, acceptance with benefit of, } 560, p. 87 
Judgment, action against survivor, § 578, p. 123 
Judgment creditors, preference, 8 568 
Judicial sale of property, § 569 
Estoppel, i 578, p. 123 

Judicial separation of property, 8 654, pp. 56-62 
Burden of proof, 8 654, p. 57 
Execution, 8 654, p. 61 

Capacity of wife to acquire property in own 
name, § 564 

Condusiveness of jndgm^it, § 554, p. 58 
Creditor’s rights as to, 8 654, p. 57 
Disposition of separate property, 8 563, p. 93 
Evidence, § 554, p. 67 
Execution, § 554, p. 60 
Fraud, § 554, p. 59 
I Pleading, § 554, p. 59 

I Grounds, § 5^, p. 56 

I Husband’s right to sue for, § 554, p. 57 

I Incidental relief, § 554, p. 58 

limitation, annulment, § 554, p. 59 
Mortgages, effect on, § 554, p. 58 
Objection of nonerecution, § 554, p. 61 
Operation and effect of judgment, 8 554, p. 
58 

Partial or total invalidity, 8 564, p, 59 
Personal liability on individual contracts 
and obligations, § 567 
Pleading, annulment of, § 554, p. 59 
Presumptions, 

Character of property, 8 672, p. 110 
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Dissolution of community—Continued, 

Judicial separation—Continued, 

Presumptions—Continued, 

Renunciation, § 560, p. 86 
Procedure, § 554, p. 57 
Publication of judgment, § 554, p. 61 
Record of judgment, § 554, p. 61^ 

Renunciation as incident of, § 560, p. 83 

Restoration of community, § 554, p. 62 

Right to sue for, § 554, p. 56 

Satisfaction of judgment, § 554, p. 60 

Scope of relief, § 554, p. 58 

Settlement of ri^ts of parties, § 554, p. 58 

Time, 

Accepting community, 8 560, p. 84 
Execution on judgment, § 554, p. 61 

Laches, 

Accounting, § 584, p. 144 
Heirs, effect of, 8 590, p. 161 
Liens, conveyance by survivor in dischai’ge of, 
8 579, p. 126 
Liquidation, §§ 570, 575 

Maladministration by survivor, liability on bond, 
8 580, p. 131 

Management and control of property, 8 562, pp. 
88-91 

Marriage relation, dissolution of as essential, 
8 554, p. 56 

Minor children, credit for expenditures incurred 
for, 8 587, p. 150 
Modes of, 8 553 
Mortgage liens, priority, 8 568 
Mortgages, 

Executor or administrator, 8 583, p. 137 
Survivor, 8 579, p. 124 
Mutual consent, 8 5^ 

Necessaries, personal liability, 8 566, p. 101 
Notice, purchase of property from survivor, § 563, 
p. 95 

Obligations of community, power to settle, 8 578 
Oil or gas lease, 8 579, p. 124 
Paraphernal property, 

Possession, 8 576 

Retaking after renunciation, 8 560, p. 87 
Partial settlement or distribution between sur¬ 
vivor and heirs, § 589, p. 156 
Partition, 8 589, pp. 589, 590, w>. 154-168 
Accounting in action for, 8 584, p. 144 
Adjudication to surviving spouse, 8 590, 
p. 167 

Admissibility of evidence, 8 590, p. 164 
Agreement, 8 589, pp. 154-157 

Judicial ratification, 8 589, p. 155, n. 30 
Appraisal, 8 590, p. 167 
Burden of proof, § 590, p. 163 
Commissioners, § 590, p. 167 
Conclusiveness of decree, § 590, p. 168 
Conditions precedent, 8 590, p. 160 
Creditors, protection of, 8 590, p. 160 
Drfenses, 8 690, p. 161 
Distribution in kind, 8 590, p. 166 
Eividence, 8 590, p. 163 
< ^ Findings, 8 590, p. 165 

Homestead as subject to, 8 590, p. 166 
Inaftractions to jury, 8 590, p. 164 
Intervwition, 8 590, p. 163 
^ Issne^ 6 590, p. 163 


Dissolution of community—Continued, 

Partition—Continued, 

Judgment or decree, 8 590, p. 165 
Judicial proceedings, 8 590, pp. 157-168 
Jurisdiction of proceedings, 8 590, p. 158 
Notary, 8 590, p. 167 
Notice, 8 590, p. 167 

Nullity of marriage as defense, 8 590, p. 161 
Outstanding indebtedness as precluding, 8 
590, p, 160 

Partial settlement or distribution, 8 589, p. 
156 

Parties to proceeding, 8 590, p. 162 
Payment of debts as condition precedent, 

8 590, p. 160 
Pleading, 8 590, p. 163 
Property subject to, 8 590, p. 166 
Receiver, 8 590, p. 158 
Right to, § 590, p. 157 
Sale of property, 8 590, p. 166 
’ Separate property as subject to, 8 590, p. 166 
Time for, § 590, p. 160 
Trial, § 590, p. 163 
Verdict, § 590, p. 165 
Voluntary partition, § 589, pp. 154-157 
Withdrawal of interest of surviving spouse, 

8 571 

Personal liability for community debts, 8 566, 

p. 100 

Personal property, accounting for, 8 585, p. 145, 
n. 86 

Personal representative, heirs* right of action 
against, 8 590, p. 159 
Personal rights and liability, 8 564 
Pleading, 

Action against survivor, 8 578, p. 122 
Actions by or against personal representa¬ 
tive, 8 583, p. 141 
Actions by survivor, 8 576 
Proceedings involving conveyances by sur¬ 
vivor, § 579, p. 130 

Possession of property, 8 562, pp, 88-91 
Usufructuaries, 8 562, p. 90 
Presumptions, post 
Priority of creditors, 8 568 

Probate court, supervision of administration, 8 
574 

Public lands, title, 8 487, p. 1028 
Purchase of property from survivor without 
notice, 8 563, p. 96 

Ratification, unauthorized disposition of prop¬ 
erty by survivor, 8 663, p. 93 
Real property, accounting for, 8 685, p. 145, n. 86 
Receiver, partition of community property, 8 590, 

p. 168 

Reconciliation after divorce, re-establishment by, 
,8 556 

Recovery of property, time of action, for, 8 590, 

p. 160 

Re-estabUs^iment, 8 553 
Release, settlement as resulting, 8 584, p. 142 
Rmarriage, usufruct as terminated by, 8 562, 
p. 90 

Removal to another state, 8 553 
• Renewal of community obligations, 8 678, p. 120 
Rents and revenues, accoiizitlnlg for, 8 586 
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Dissolution of community—Continued, 

Renunciation of community, § 560, pp. 83-^ 

Effect of, § 560, p. 87 
Mode of, § 560, p. 85 

Survivor as capable of representing commun¬ 
ity in actions against, $ 578, p. 122 
Repairs, credit to former spouse for disburse¬ 
ments for, S 587, p. 148 

Residuary nature of interest of parties, | 558, p. 
64 

Restoration of community, dissolution by divorce, 

§ 556 

Retroactive operation, renunciation, § 560, p. 83 
Revenues pending settlement, ownership, § 559 
Rights and liabilities after, §§ 561-569, pp. 88-107 
Second community, debts of, liability, § 567, n. 85 
Separate debts, liability for, § 567 
Separate estate of spouse, reimbursement for 
funds, expenses expended for, § 588, p. 151 
Separate maintenance, decree for, § 556 
Separate property, 

Accounting for, i 585, p. 146 
Disposition after, § 563, p. 93 
Liability for community debt, § 566, p. 100 
Restoration of management and control, § 562, 
p. 89 

Withdrawal of, § 590, p. 166 
Separation of property. Judicial separation of 
property, ante, this head 

Separation of spouses, partition of property by 
agreement, § 589, p. 156 
Settlement, §§ 584-588, pp. 141-154 

Costs of administration, § 587, p. 149 
Partition action, S 584, p. 144 
Release operating as, § 584, p. 142 
Shares of former spouses and heirs, S 558, p. 68 
Simultaneous death of spouses, descent of inter¬ 
ests, § 558, p. 73 

Spouse as creditor, priority, § 568 
Statutory provisions, post 
Subsequent debts, liability in respect of, f 567 
Successor community, reimbursement as between, 
§ 588, p. 153 
Survivor, 

Heirs’ right of action against, $ 590, p. 159 
Partition by agreement with heirs, S 589, pp. 
164r-im 

Subordination of rights to community debts, 
§ 566, p. 99 

Taxes 

Former spouse paying, $ 587, p. 148 
Usufructuary as liable for, § 562, p. 91 
Termination of community rights and liabilities, 
§ 561 

Time, acceptance or renunciation of community* 
§ 560, p. 84 

Trial, action against survivor, § 578, p. 122 
Trustee, surviving spouse as holding title as, § 
558, p. 67 

Unpaid purchase price;, dlaims or liens fbr, $ 566, 
p. 99 

Use and occupation, surviving sPouse as liable 
to heirs for, § 686 

Use of property after, § 562, pp. 88-91 
Usufruct, surviving spouse, i 562, p. 89 
Vested rights as affected* i 558, p. 64 


Dissolution of community—Continued, 

Voluntary acts, § 553 

Separation of spouses, § 553 
Waiver, 

Acceptance of community, § 560, p. 87 
Usufruct, § 562, p. 90 
Waste, accounting for, § 585, p. 146 
Widow’s allowance, priority, S 568 
Withdrawal of separate property of spouse, S 590, 

p. 166 

Dissolution of marri^e. 

Separate existence of wife for purpose of, f 5 
Wrongful procurement, wife’s right of action 
against husband for, § 396, p. 887 
Distinctions, 

Community property, § 462, p. 986 
Domicile and place of marriage, § 7 
Joint tenancy and tenancy by entirety, § 33, p. 
456 

Separate estate of wife, equitable estate, § 229 
Separation agreements, § 591 
Tenancy by entirety and partnership, § 34, p. 460 
Tenancy in common and tenancy by entirety, g 
33, p. 458 

Distributive share, wife. 

Joint cause of action for, § 405 
Parties to suit to receiver, g 422 
District courts, desertion or nonsupport. Jurisdiction 
of prosecution for, § 636 

Dividends, separate property, status as community or 
separate, § 479, p. 1018 
Divorce, 

See, also, Separation, generally, post 
Abandonmeni; 

Defense to prosecution for, $ 635, p. 293 
Pendency of suit for as relieving of criminal 
liabmty, § 635, p. 294 
Support order as affected by, § 649 
Adverse possession on termination of marital rela¬ 
tionship by, § 42, pp. 497, 500 
Alienation of affections. 

Admissibility of evidence as to, § 688, p. 335 
Decree after as precluding recovery, § 675 
Showing in mitigation of damages, § 694 
Antenuptial liabilities of wife, liability as affected 
by, 8 49 

Ant^uptial settlement. 

Extinguishment by, S JIO 
Survivorship of divorced husband, § 105 
Attorney’s fees, validity of agreement to pay for 
entered into during coverture, § 182 
Ghoses of action of wife, effect on, $ 24, p. 429 
Community property. 

Division in decree of, 8 590, p. 162 
Power of husband to dispose of pending, § 
531, p. 1137 

Contracts, ^ect on, 8 192 
Conveyance by divorced wife, validity, § 199 
Conveyances between spouses, forbearance to sue 
as consideration, § 127 
Criminal conversation, 

Defease of, 8 098, p. 355 
Showing in mitigation of damages, 8 706, p. 
363 

Cruelty or p^:sonal indignities, remedy by way 
of, § 13 

Disabilities of coverture as removed by, S 170 
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DiTorce—Continued, 

Discontinuance of proceedings, consideration for 
conveyance, § 136 
Dissolution of community, ante 
Division of community property, attorney’s fees, 
§ 590, p. 165, n. 75 
Encumbrances, S 563, p. 92 
Extension of prior debt, liability, § 56T 
Marriage settlement, extinguishment by, S HO 
Necessaries, 

Liability pending suit for, § 51 
Pendency of suit as affecting liability, S 53 
Settlement between spouses after divorce, § 
518, p. 1110, n. 12 

Personal injuries of divorced wife, § 541, p. 15, n. 
98 

During existence of community, § 564 
Pw^rty of wife, settlement in wife out of, § 29 
Benewsil of prior debts, liability, § 567 
Separate estate of wife, 

Conveyance after, § 388 
Property set aside as, § 263 
Termination by, § 277 
Separate maintenance, post 
Separation agreements, 

Belinquishment of right to as consideration, 
S 596 

Setting aside in proceedings for, $ 607, p. 197 
Subsequent suit for as avoiding, § 602 
Separation of property, relief In suit for, | 554, p. 
57 

Support and education of minor children, $ 587, 
p. 151 

Support and maintenance, liability, § 15, p. 411 
Tenancy by entirety, termination by, § 31, p. 451; 
S 34, p. 461 

Tenancy in common of community property, § 558, 
p. 64 

Tort^ spouse’s ri^t of action against other for, 
§ 396, p. 886 

Domestic duties, services of wife In performance of, § 
17 

Domestic relations courts, separate maintenance, ac¬ 
tions for, § 615, pp. 217, 222 
Domestic servants, necessaries as including wages of, 
§339 

Domestic services, 

Contracts for, authority of wife, § 182 
Family expenses, inclusion as, | 64, p. 536 
Injuries to wife resulting in loss of ability to per¬ 
form, § 401, p. 893 

Liability of husband to wife for, § 130, n. 61 
Necessaries as including, § 62 
Promise to render as consideration for contract, 
§ 515 

Separate estate of wife, liability, § 321 
Domicile^ 

See, also. Matrimonial domicile, post 
Contracts, law of as governing, § 177 
Personal property, rights as governed by law of, 
§7 

Separate maintooance, venue of action for, § 615, 

p. 220 

Dotal property. 

Actions Involving, parties^ § 541, Pl 20 
Defined, § 469 

Hypoth^tion, § 537, p. 1168, xl 99 


Dotal property—Continued, 

Separate estate of wife, § 469 

Management and control of, § 507 

Dower, 

Former marriage, interest of husband, § 21 
Joinder in conveyance for purpose of releasing, § 
39 

Estoppel to claim after-acquired interest, § 
215 

Liability on covenant, § 190 
Judgment against husband as affecting wife’s 
right of, § 456 

Quitclaim deed as to, estc^pel, § 265, n. 13 
Release, joinder in conveyance, § 37 
Right of wife to husband’s property as limited 
to, § 18 

Separate estate of wife, conveyance for purpose of 
releasing, § 382 

Separate maintenance, adjudication of rights in 
proceeding for, § 625, p. 263 
Suretyship for husband, consideration for, § 188, 
p. 674 

Tenancy by entirety, estate as subject of, § 34, p. 
471 

Dowry, 

Accounting for, burden of proof, § 610, p. 1085 
Antenuptial agreement to give, | 399 
Drink, necessaries as including, § 57 
Drunkards, 

Head of family, husband’s position as affected by, 
§9 

Wife, husband’s right to Inflict violence because 
of drunkenness, § 13 
Drunkenness, 

Separate maintenance, 

Evidence as establishing charge of, § 621, p. 
244 

Ground for, § 611, p. 206 
Duration, 

Agency of husband for wife, § 68 
Personal rights and duties created by relation¬ 
ship, § 9 

Support of wife, obligation of husband, § 15, p. 
408 

Duress, 

Contracts, married women, § 438, p. 937 
Conveyances, avoidance of deed on ground of, § 
203 

Evidence, § 440, p. 954 
Marriage settlements, cancellation for, § 116 
Mortgages, separate estate of wife, § 358 
Separate estate of wife. 

Encumbrance executed under, § 537, p. 1169 
Mortgage on or pledge of, § 346 
Avoidance, § 349 

Separate maintenance, evidence as showing, § 621, 
p. 245 

Separation agreements, § 593, p. 170 
Transactions between spouses, setting aside, § 162 
l^Euming capacity. 

Necessaries, consideration of, § 57 
Separate maintenance, consideration, § 624, p. 254 
Sui^rt and maintenance^ obligation as affected 
by, § 15, p. 412 
Earnings, 

Community property, § 475 

Husband’s eaml^, § 466, pw 992 
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Bamings—CJontinued, 

Community property—Continued, 

Presumptions as to, § 481, p. 1031, n. 1 
Property purchased with funds derived from, 
§481 

Transmutation of character, § 496, p. 1064 
Wife, 

Actions to recover, 

Joinder, § 399 
' Parties, § 541, p. 18 
Contract with husband respecting, § 515 
Debts of husband, liability for, § 527, p. 1128 
Evidence, sufficiency as to matters involving, 
§ 440, p. 952 

Gift of by husband, validity, § 148, p. 619 
Husband’s right to, § 17 
Impairment of earning capacity, action for, | 
541, p. 17 

Ownership, presumptions as to, § 273, p. 758 
Personal injuries resulting in loss of, plead¬ 
ing, § 431, p. 923 

Presumptions, ownership of, § 273, p. 758 
Property purchased with, title to, § 17 
Separate estate, §§ 258-261, pp. 741-744 
Consent of husband, § 261 
Desertion by husband, § 261 
Election as to, § 258 
Keeping boarders, § 259 ‘ 

Marital rights, waiver of, § 261 
Nursing sick boarder, § 259 
Presumptions, § 273, p. 758 
Property purdiased with, §§ 251, 260 
Benunciation of right of husband, § 261 
Statutory provisions, § 258 
Waiver, §§ 258, 261 
Washing for boarder, § 259 
Separate property, § 17 

Business carried on separate from hus¬ 
band, § 479, p. 1018 
Purchase with, § 482, n. 84 
Recovery as, § 541, p. 20 

Easem^ts, , 

Adverse possession based on, § 42, p. 498, n. 35; 
§ 42, p. 502 

Community property, consent, § 533, p, 1149 
Sei>arate estate of wife. 

Husband’s right to grant, $ 285 
Joinder of husband, § 537, p. 1158, n. 29 
Tenancy by entirety, § 34, p. 469 
Ejectment, 

Coverture, pleading in action in, § 436 
Husband’s right of action against wife in, § 396, 
p. 886 

Separate estate of wife, 

Maintenance against husband, § 395, p. 876 
Bight to sue in, § 541, p. 19 
Election of remedies, separation agreements, § 606, p. 
193, n. 98 

Electric light bill, community debt, § 618, p. 1112 
Emancipated dhild, community obligation for benefit 
of, § 627, p. 1126 

Emergency, agency of wife for husband in, implication 
of law, § 65, p. 538 

Eminent domain, estates in ^tirety, § 34, p. 470 
Employment Gomi)ensation, community or separate 
property, 8 473 


Employment death benefits, community property, § 
471, p. 1005 

Enabling statute, suretyship, wife for husband, § 188, 
p. 673 

Encroachment, estate in entirety, consent, 8 P* 469 
Encumbrances, 

See, also, Mortgages, generally, post 
Assumption of by wife, § 188, p. 677, n. 59 
Community property, § 533, pp. 1147—1152 
Dissolution of community, § 563, pp. 91-97 
Estoppel, § 530 

Divorce, encumbering community property after, 
§ 562, p. 92 

Estate in entirety, consent, § 34, p. 465 
Execution levy on judgment against encumbered 
property, § 458, p. 977 

Gifts to or for wife as free from, § 148, p. 618 
Intermarriage of mortgagor and mortgagee, § 
125 

Joinder of spouse, § 39 

Joint tenancy, property owned in, § 33, p. 455 
Marriage settlements, lien as affected, § 108 
Property of husband, § 19 
Consent of wife, § 19 

Property of wife, husband’s right to encumber, § 
22, p. 425 

Property partly community and partly separate, 
§ 538 

Purdiase money mortgage, joinder, § 19, n. 33 
Real property of wife, husband’s right to encum¬ 
ber, § 22, p. 423 
Separate estate of wife, post 
Separate property, 

Estoppel, § 530 
Husband, § 536 

Tenancy by entirety, reconveyance, § 31, p. 453 
Tenancy in common, consent, § 23, p. 456, n. 87 
Enforcement, 

Marriage settlements, f 77; § 117, pp. 588-591 
Separate maintenance, judgment for, § ^ pp. 
256-270 

Engagement to marry, 

Antenuptial settlments after, § 99 
Transfer by wife prior to, f 28 

Enticement and alienation, §§ 660-696, pp. 315-351 
Abandonment after, defense of, 8 677 
Acquiescence of injured spouse, § 674 
Actions, §§ 683-691, pp. 328-347 
Admissibility of evidence, § 688, pp. 334r-341 
Adultery, 

Evidence as to, 8 689, n. 74 
Giving wife opportunity to commit as de¬ 
fense, § 674 
Presumptions, § 687 

Advising spouse in good faith, liability, § 681 
Aggravation of damages, § 693 
Amendment of pleadings, § 686 
Annulment of marriage, showing in mitigation of 
damages, § 694 
Attempts, 8 679 

Bill of particulars, action for, § 686 
Burden of proof, 8 687 
Character, 

Admissibility of evidence as to, § 688, p. 33A 
n. 75 

Damages for injury to, 8 602 
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Enticement and alienation—Continued, 

Circumstantial evidence. 

Conspiracy sliown by, § 688, p. 340, n. 4T 
Proof by, § 689 
Common law. 

Husband's right of action at, § 660, n. 39 
Wife’s right of action for, § 661 
Common law marriage as basis for action, § 663 
Community property, damages recoverable, § 678 
Compensatory damages, § 692 
Conduct of parties, evidence, $ 688, p. 339 
Consent of injured spouse, 

Defense of, § 674 

Evidence, § 688, p. 335 
Consortium, 

Damages for loss of, § 692 
Limitations as running from date of loss of, § 
684 

Loss of as basis of action, § 665 
Pleading loss of, § 686 
Conspiracy, 

Circumstantial evidence, § 688, p. 340 
Declaration as admissible to show, § 688, p. 
336 

Joint and several liability, § 680 
Jury questions, § 690, p. 

Contributing cause, $ 669 
Correspondence, admissibility, § 688, p. 340 
Criminal conversation, 

Distinguished, § 668 
Joinder of action for, §§ 686, 700 
Showing in aggravation of damages, $ 693; 
i 706, p. 363 

Showing of as sufficient proof, § 689 
Damages, ante 

Declarations, admissibility, § 688, p. 335 
Diaries, admissibility, § 688, p. 340 
Direction of verdict, § 690, p. 345 
Dismissal and nonsuit, § jk 345 
Distinctions, $ 668 
Divorce, 

Admissibility of evidence as to, § 688, p. 335 
Decree after as precluding recovery, § 675 
Showing in mitigation of damages, $ 694 
Elopement wiUix^ly with defendant, defense of, 
§ 670 
Evidence, 

AdxnissiWity, $ 688, pp. 334-4141 
Weight and sufficiency, { 689 
Excessive damages, § 696 
Ex delicto, actions for as, § 683 
ISxemplary damages, f 685 
Existence of marriage relation, necessity, § 663 
Ex parte statements of alienated spouse admissi¬ 
bility, I 688, p. 338 

Feelings, damages for injury to, { 692 
Financial condition, 

Admissibility of evidence as to, | 688, p. 341 
Consideration in fixing exemplary damages, § 
695 

Showing in aggravation of damages^ § 
Findings in action for, $ 680, p. 346 
Forgiveness as precluding recovery for subsequent 
entioanent, § 674 

Ctoeral issue, evidence admissible under, $ 686 
Good faith, -persons advising spouse in, } 681 


Enticement and alienation—Continued, 

Guardian, presumption as to advice in good faith, 
§ 687 

Harboring spouse in good faith, § 682 
Hearsay, declarations as, § 688, p. 336 
Husband’s right of action, § 660 
Inadequate damages, § 696 
Instructions to jury in, § 690, p. 345 
Intent, § 662 ^ 

Admissibility of evidence as to, §*688, p. 334 
Pleading, § 686 

Interference with marital relation as essential, § 
664 

Issues in action for, § 686 
Joint tort feasors, liability as, §§ 680, 685 
Judgment in action for, § 681 
Jury questions, § 690, p. 344 
Elnowledge of existence of marriage as essential, 
§ 663 

Burden of proof, § 687 
Law governing action for, § 683 
Law questions, § 690, p. 344 
Letters between parties, admissibility, § 688, p. 
340 

Limitations, actions for, § 684 

Loco parentis, advice by persons in, | 681 

Loss of consortium. 

Basis of right of action for, § 665 
Damages as recoverable for, § 692 
Limitations against action as running from 
date of, § 684 
Pleading, § 686 
Presumption as to, § 687 
Loss of services, element of, § 666 
Malice, 

Admissibility of evidence as to, § 688, p. 334 
Burden of proof, § 687 
Element of, § 662 
Exemplary damages, § 695 
Jury question, § 690, p. 345 
Parents not actuated by, § 681 
Pleading, § 686 
Presumption as to, § 687 
Maltreatment, 

Burden of proving defense of, § 687 
Liability for aliexiation of affections as re¬ 
sult of, § 671 
Marriage relation, 

Admissibility of evidence, § 688, p. 334 
Existence of as essential to recovery for, § 
662 

Interference with as essential, § 664 
Measure of damages, § 692 
Mitigation of damages, § 694 
Mortality tables, admissibility, § 688, p. 334, n. 
74 

Motive, ! 662 

Admissibility of evidence as to, § 688, p. 334 
Jury question, § 690, p. 345 
Parents not actuated by improper motive, § 
681 

New trial, actions for, § 691 
Parents, 

Harboring married child in good faith, § 682 
Joint tort feasors, liability as, § 685 
LiabUity, IS-68S0, 681 
Fresumptton of malice^ { 687 
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Enticement and alienation—(Continued, • 

Partial alienation, right of action for, § 679 
Parties to action for, § 685 
Pecuniary loss as element, § 665 
Persons liable, §§ 680-682, m>. 324r-328 
Advisers in good faith, § 681 
Harboring spouse in good faith, § 682 
Physical debauchment. 

Admissibility of evidence as to, § 688 , p. 334 
Element of, § 668 

Physical separation caused by defendant, neces¬ 
sity of, § 66 T 

Pleading in action for, § 686 
Preponderance of evidence, proof by, § 689 
Presumptions, § 687 

Prior estrangement between spouses, § 672 
Procuring cause, liability as dependent on, § 669 
Proof in actions for, § 686 
Punitive damages, § 695 

Reconciliation, presumption as to possibility of, § 
687 

Relatives, 

Evidence required in actions against, § 689 
Liability, § 680 

Reputation, damages for injury to, § 692 
Res gestae. 

Declarations as, § 688 , p. 337, n. 16 
Evidence of conduct of spouses as, § 688 , p. 
339 

Seduction, distinguished, § 663, n. 67 
Sehf-serving declarations, admissibility, § 688 , p. 
335 

Separate maintenance, contract for as affecting 
right to recover, § 676 

Separation after, recovery as precluded by, | 675 
Separation not caused by defendant, defense of, 
§ 676 

Separation, showing in mitigation of damages, § 
694 

Services, loss of as essential to recovery for, § 
666 

Social status, showing in aggravation of damages, 
§ 693 

Statutory provisions, 

Abolishment of right of action, § 660 
Wife’s ri^t of action, § 661 
Strangers, 

Advice in good faith as creating liability, $ 
681 

Harboring spouse, § 682 
Sufficiency of evidence, § 689 
Surplusage, pleading, § 686 
Third persons, declarations of as admissible, $ 
688 , p. 336 

Time to sue, § 684 . » 

Transitory nature of action for, § 683 - 

Trial in actions for, { 690, pp, 344-^7 ' 
Unchastity, . 

Admis^bility of evidence jaifi to, i 658, p, 335- 
Alienated spous^ I 673 ' ‘ 

Variance in action'' fdr, '8 606 ‘ 

Verdict, § 690, p,‘846* » • ' 

Voluntary act of alienated spouse^ §'670 
Wife’s right of actioh'for ,;|8 404,661 
Willfulness, ei^ienipl^XT^ dama^ based on, { 695 
Entireties, estatepiby. by en^ty, general¬ 

ly, post 


Equality, constitutional and statutory provisions, § 5 
Equitable estate. Separate estate of wife, post 
Equitable estoppel, 

Community property, character of, § 493, p. 1056 
Married women, common law, $ 216, p. 707 
Equitable lien, estates by entirety, purchase money, 
enforceability, § 34, p. 476 
Equitable obligations between spouses, § 124 
Equitable title. 

Community property, dissolution of community 
by death, § 558, p. 67 

Dissolution of community, after-acquired prop¬ 
erty, § 559 

Third persons, conveyance to wife through medl 
um of, § 134 

Equity, 

Actions in, between husband and wife, § 393, p. 
868; §394 

Antenuptial contracts, equitable requirements, § 
80 

Antenuptial settlements, 

Enforcement of, § 96 
Jurisdiction, § 117, p. 588 

Bill or petition, suit by married woman, § 431, p. 
920 

Cajxacity to sue or be sued in, married women, § 
389 

Community property, relief in re^^ect of, § 506, p. 
1076 

Confession of judgment in, § 160 
Consent decree, validity against married woman, 
§ 448 
Contracts, 

Between spouses, recognition of rights, § 119 
’ Married women, 

Binding effect, § 176 
Enforcement, § 43 
Conveyances, 

Executory contracts between spouses, enforce¬ 
ment in, § 127 * 

Husband to wife, validity, § 132 
Wife to husband, validity, § 140 
Estates in entirety, sale by court of, § 34, pi 469 
Gifts, upholding in, § 148, p. 619 
Husband, parties to suit against in, § 422 
Legal existence of wife in, § 6 
Marriage settlements, 

Construction In, § 102 
. Jurisdiction to grant relief, § 117, p. 589‘ 
Necessaries, recovery in by third person supply¬ 
ing, § ^ 

•» Next friend, married woman suing by, § 389 
Notes between spouses, enforceability In, § 126 
*- Tarties, change of parties! § 423 

Personal violence of spoH«ip, protecticm ftom, § 13 
Petition, actions between husband and wife, § 430 
PostnuptiajL .settlements, 

EnforiW^t in, § £9 
Jurisdiction, § 117, p. 588 
Property of wife, 

Equitable settlement in wife in re^)ect of, § 
29 

Waiver or relinquishment of rights of hus¬ 
band in, 8 27 . 

Releases, married women, miforceabllit^.in, § 189 
Separate estate of wife^ 

Alienation, § 367 
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Equity—Continned, 

Separate estate of wife—Continued, 

Antenuptial debts as enforceable in, $ 331 
Bills and notes aiforceable against in, $ 326, 

p. 811 

Contracts between spouses as enforceable in, 
§ 322, p. 804 

Debt of husband, note for as enforceable in, 
S 327 

Enforcement of decree against, S 450 
Enforcem^t of liabilities and charges 
against, $ 361 

Joinder of spouses in suit concerning, $ 406, 
p. 904 

Joint contracts as enforceable in, § 324 
Judgment against husband on obligation of 
both as enforceable in, § 459 
Jurisdiction of suit relating to, § 419 
Loans to wife as enforceable in, § 325 
Maintenance of suit against husband with re* 
spect to, S 395, p. 873 
Necessaries, liability for, § 335 
Protection against husband’s creditors, § 458, 
p. 979 

Purchase price as chargeable against, § 332 
Recognition in, § 5 

Resort to for purpose of recovery, § 393, p. 
870 

Suretyship, enforcement of contract of, | 329 
Separate maintenance. 

Jurisdiction to entertain suit for, § 614, p. 
213 

Statutory jurisdiction, § 614, p. 216 
Separation agreement. 

Enforcement by court of, § 599, p. IBl 
Jurisdiction, J 606, p. 192 
Setting aside in court of, § 607, p. 196 
Tenancy by entirety, 8 34, p. 461 
Transfers of personalty between spouses, enforce- 
abUityin,§131,p.604 

Escrow, 

Antenuptial settlements, d^very in, f 86 
Separate estate of wife, conveyance in, § 537, p. 
11^ 

Estates, entireties. Tenancy by entirety, generally, 
post 
Est(g)p^ 

Agency of wife for husband, 8 66 
Antenuptial contracts, 8 80 
Antenuptial settlements, want of consideration, 
8 88 

Apparent title, separate estate of wife, 8 483, p. 
1054 

Ck)mmunity debt or oMigation incurred by wife, 
§ 517, p. 1107 

Community property, ante 
Concealment, 8 216, p. 708 
Confession of judgment, § 552, p. 50 
Covenants in deed, 8 215 
Dedication, 8 213 
Dissolution of community. 

Accounting, 8 584, p. 144 
Community and separate estate, 8 573 
Conveyances by i)ersonal‘ representative, 8 
, 5^, p. 139 

lAaollity' on bond of community survivor, 8 
580, p. 132 


Estoppel—Continued, 

Dissolution of community—Continued, 

Sheriff’s sale of property, 8 578, p. 123 
Feme sole trader, transaction of business as, 8 
213 

Fraud, married women, 8 216, p. 707 
Husband, property of wife disposed of by hus¬ 
band, 8 510, p. 1086 
In pais. 

Married women, application of doctrine to, 
8 216, pp. 706-709 

Separate estate of wife, claim of, 8 266 
Jury questions as to, 8 444, p. 960 
Marriage settlements, defense of, 8 117, p. 590 
Married women, §8 213-216, pp. 703-709 
After-acquired title, 8 215 
Application of doctrine to, 8 213 
Claim of privilege of coverture, 8 123 
Concealment, 8 216, p. 708 
Confession of judgment, 8 552, pu 50 
Covenant in deed, 8 215 
Deeds, 8 215 
Elements of, 8 213 
Record, 8 214 

Removal of disability, 8 213 
Separate estate of wife, post, this head 
Silence, § 216, p. 708 

Mortgages, separate estate of wife, 8 348 
Necessaries, denial of liability for, 8 50, p. 511 
Note by wife in violation of law, 8 520, p. 1115, 
n. 73 

Partnership between spouses, denial of, f 129 
Privilege of coverture, claim of, 8 123 
Property, character of, 8 493, p. 1053 
Property of husband, permitting wife to use, $ 
526 

Separate estate of wife, 88 264-270, pp, 745-753 
Acceptance of benefits, § 269 
Acquiescence, § 268 
Admissibility of evidence, 8 274 
Agency of husband, 8 512, p. 1090 
Denial of authority, 8 296 
Assertion of title as, 8 493, p. 1054 
Assignments, 8 385 

Avoidance of contract of suretyship, 8 329 
Clothing another with apparent title, 8 267, 
pp. 747-751 

Conduct or declarations operating as, § 266 
Confusion of property, § 267, p. 749 
Contracts, 8 311 

Conversion, § 301; 8 510, p. 1086 
Conversion by husband, § 510, p. 1085 
Conveyances, § 385 ; 8 537, p. 1165 
Husband by mistake^ 8 267, p. 748 
Coveiant in deed, 8 382 
Deed, 8 265 

Encumbrances, 8 537, p. 1173 
Failure to assert title or right; 8 268 
Fraud, 8 270 

Holding out hu^apil as owner, 8 267, p. 747 
Improvements, denial of liability for, 8 333, 
, p. 821 

Jury questio]^, 8 276 

Knowingly perxxfitting aig)armit ownersMp to 
^ist in husb^d, 8 526 
Ehowl^e as^'ess^tial, 8 266 ' 
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Estopp^—CJontinued, 

Separate estate of wife—Continued, 

Knowledge in respect of apparent title in an¬ 
other, § 267, p. 749 
Matter in pais, § 266 
Misrepresentation, § 270 
Mistake, conveyance to husband by, § 267, p. 
748 

Mortgages, 

Debt of husband, § 356 
Denial of liability, § 348 
Prejudice as result of reliance on apparent ti¬ 
tle of another, § 267, p. 749 
Record, § 265 

Reliance on apparent title in another, § 267, 
p. 749 

Silence, § 268 

Separate maintenance, tmporary allowance, ques¬ 
tioning order for, § 619, p. 235, n. 10 
Separate property. 

Assertion that particular property is, § 530 
Character as, § 493, p. 1054 
Separation agreements, § 604 
Settlement of community property on dissolution, 
§ 589, p. 157, n. 60 
Suretyship, married women. 

Burden of proof as to, 1438, p. 940 
Jury questions, § 444, p. 959 
Transactions between spouses, § 162; § 438, p. 939 
Estrangenent, 

Dissolution of community, § 553 
Marriage settlements, extinguishment by, § 110 
Eviction, right of spouses, § 41 
Evid^ce, 

Abandonment, prosecution for, S 640, pp. 297-302 
Marriage to avoid prosecution for bastardy or 
seduction, f 657 
Actions involving. 

Admissibility, § 439, pp. 941-945 
Sufficiency, S 440, pp. 945-956 
Agwicy, 

Husband for wife, § 70, pp. 547-^50 
Wife for husband, § 67; | 512, p. 1093 
Alienation of affections, § 688, pp. 334-341 
Antenuptial contracts, § 440, p. 960 
Antenuptial settlements, proof required, § 97, p. 
572 

Burden of proof, generally, ante 
Community property. 

Actions involving, § 550, pp. 36-39 
Character as, S§ 488-49^ pp. 1029^1053 
Tracing mutations, § 490, pp. 1039-1042 
Contracts, sufficiency, § 440, p. 947 
Criminal conversation, | 701 
Ilissolution of community. 

Action against survivor, § 578, p. 122 
Actions by or against personal r^resentative, 
§ 583, p. 141 

Actions by survivor, § 576 
Character of property, $ 572, pp. 109-112 
Family expenses, $ 440, p. 947 
Fraud, § 440, pp. 946, 954 
Gifts, 

Husband to or for wife, { 153, pp. 626-634 
Wife to hu^£A>and, § 158, pp. 637-642 
Joint tenancy, § 440, p. 946 


Evidence-Continued, 

Marriage settlements, § 118 

Actions to cancel or set aside, § 116 
Weight and sufficiency, § 97, p. 571 
Necessaries, 

Admissibility, % 437, p. 935 
Sufficiency, § 440, p. 947 
Nonsupport, prosecution for, § 640, p. 300 
Partition, dissolution of communi^, § 590, p. 163 
Presumptions, generally, post 
Separate estate of wife, post 
Separate maintenance, § 621, pp. 239-246 
Modification of decree for, § 626, p. 274 
Separate property. 

Actions involving, $ 550, pp. 36-39 
Character as, §§ 489-492, pp. 1029-1053 
Tracing mutations, § 490, pp. 1039-1042 
Separation agreements, 

Actions to recover on, § 606, p. 193 
Actions to set aside, $ 607, p. 198 
Separation of property, 

Attack on Judgment, § 554, p. 59 
Proceedings for, § 554, p. 57 
Suretyship, 

Admissibility, § 439, p. 944 
•Sufficiency, § 440, p. 949 

Tenancy by entireties, intention to create, § 31, p. 
448, n. 7 

Torts, sufficiency, | 440, p. 949 
Transactions between, § 440, p. 950 
Excessive damages, 

Alienation of affections, § 696 
Criminal conversation, § 706, p. 362 
Exchange of property. 

Community property. 

Consent, § 532, p. 1141, n. 26 
Property received as retaining character, § 
485 

Dissolution of community, § 579, p. 126 
Estate in entirety, § 34, p. 475, n. 79 
Separate estate of wife, §§ 256, 375 
Husband’s right of, f 287 
Separate property, § 485 
Execution, 

Community property, sale on, § 552, p. 51 
Costs, enforcem^t against separate estate of 
wife, § 461 

Dissolution of community. Judgment against sur¬ 
vivor, $ 578, p. 123 

Feme sole trader, husband’s debts, § 210 
Judgments against spouses, § 458, pp. 877-980 
Separate maintenance, enforcement of decree for, 
§ 625, p. 270 

Separation of property. Judgment for, § 554, p. 60 
Tenancy in common, interest as subject to, $ 33, p. 
456 

Executors and administrators. 

Antenuptial liability of wife as, § 47 
Antenuptial torts of wife, liability of husband 
while actli^ as, f 218 

Dissolution of community, § 583, pp. 136-141 
Funeral exp^oses of wife, | 61, p. 529 
Husband’s right to administer estate of deceased 
' wife, § 24, p. 429 

Life insurance for benefit of, proceeds as com¬ 
munity or separate properly, § 471, p. 1004 
Partition of community property, § 590, p. 158 
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Executory contracts, married women. 

Repudiation, § 517, p. 1106 
Validity, § 167 
Exemplary damages. 

Alienation of affections, | 695 
Criminal conversation, § 706, p. 364 
Personal injuries to wife, § 401, p. 896 
Exemption, liability for antenuptial debts of wife, S 7 
Expectancy, 

Community property, 

Interest of wife as, $ 502, p. 1069 
Surviving spouse as taking by inheritance, § 
558, p. 66 

Inheritance, release of interest in respect of, § 
161, n. 91 

Expectant estates, antenuptial settlements, indusion 
of, S 104 

Expectant interests, marriage settlements in respect 
of §94 

Expenses. Family expenses, generally, post 
Express trust, separate estate of wife, § 249 
Extension of mortgage, community property, § 533, p. 
1149 

Extension of time, suretyship of wife, disdiarge from 
liability by, § 188, p 672 
Extinguishment. Marriage settlements, post 
Extradotal property, defined, § 469 
Extrajudicial declarations, separate estate of wife, 
admissibility to prove agency of husband, § 291, 
p. 992 

Extramarital services, liability of husband for serv¬ 
ices rendered by wife, § 130, n. 61 
Extravagant purdiases, necessaries as indudlng, § 57 
Fact questions. Jury questions, generally, post 
Fairness, separation agreement, presumptions as to, 
§ 593. p. 173 
False imprisonment. 

Community property, right of action for as, § 473 
Conspiracy, husband’s right of action against wife 
for, § 396, p. 879, n. 57 

Married women, joinder of husband in action 
for, § 541, p. 19 

Wife’s right of action against husband for, § 396, 
p. 879 

Family, 

Head of family, possession of property, § 40 
Possession on account of relationship, presump¬ 
tion of, § 42, p. 498 

Support and maintenance, generally, post 
Family allowance, community property, § 558, p. 75 
Family expenses, 

See, also, Support and maintenance, g^erally, 
post 

Actions for, § 542 

Dissolution of community, personal liability, § 566, 

p. 101 

Evidence, § 440, p. 947 

Existence of family, liability as depend^t on, § 
.04, p. 534 

Joint liability for, § 64, pp. 536-536 

Jury questions, § 444, p. 962 

Liability for, § 518, pp. 1109-1112 

Uvitag.together, liability as requiring, § 64, p. 535 

Marriage relationship as prerequisite to liability, 

n §64,p.5?5 

Miaftt^s lQclnded in, § 6^^ 

edi^^ation .rendered children, 1339 


Family expenses—Continued, 

Particular articles or services constituting, § 64, p. 
535 

Personal liability of wife, dissolution of commun¬ 
ity, § 566, p. 101 
Pleading, § 432, p. 927 
Separate estate of wife. 

Liability for, §§ 335-340, pp. 823-828; § 528^ 
p. 1131 

Contract by husband, § 338 
Funeral expenses, § 340 
Items constituting, § 339 
Medical services, § 340 
Persons included in family, § 336 
Requisites of contract, § 337 
Secondary liability, § 335 
Statutory provisions, § 335 ' 

Verdict in action to charge, § 446 
Family name, right to designate, § 9 
Family settlement, separation agreement, considera¬ 
tion for, § 596, n. 10 

Farming, feme sole trader, engaging in, § 207 
Felons, husband, joinder in wife’s conveyance in case- 
of, § 199 
Feme sole, 

Capacity to sue and be sued as, § 390 

Contractual powers, § 309 

Costs in action by married woman as, § 461 

Desertion as authorizing wife to contract as, § 169 

Head of family, § 9 

Joint contracts, liability on, § 324 

Judgment against, § 453 

Marriage pending action by, § 449 
Statutory provisions, § 451 
Mechanics’ liens, pleading, § 432, p. 926 
Partnership, subsequent marriage as dissolving,. 
§ 211 

Pleading in action by or against as, § 431, p. 921 
Sale of property by married woman with caphcitr 
to contract as, § 187 
Separate estate of wife, 

Power to dispose of as, § 637, p. 1158 - 
Statutory provisions in respect of, § 235 
Statutory provisions. § 393, p. 871 
Suretyship, § 46; § 188, p. 672 
Feme sole trader. 

Abandonment by or absence of husband, § 205< 
Agent, carrying on business through, § 207 
Attachment, § 210 
Boarding house, § 207 
Boating, business of, § 207 
Borrowing money, § 208 
Business, power to engage in, § 204 
Capacity to sue or be sued, § 391 
Carriers, business of as sole trading, § 207 
Certificate, intention to do business as; § 206, p. 
695 

Christian name, display of, § 210 
Commercial pursuit as sole trading, § 207 
Ckmimunity obligation, wife acting as, § 522 
Gdnnection of husband with business, § 210 
Consent of husband, § 206, p. 694 
Contracts, § 208 
Credit purchases, § 208 
Creditors^ rtfi^ts and remedies, § 210 
Declaratioa of .interfion,. § .^)^,.p, 695 
Doing business on separ^^jiaceoii^ a% 1207. 
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Feme sole trader—Contimied, 

Employment of husband in business, f 210 
Estoppel as, § 213 
Execution, husband’s debts, § 210 
Fanning, § 207 

Filing of declaration of intention, § 200, p. 695 
Good faith, § 207 

Grounds on which married woman may be de¬ 
creed as, § 206, p. 696 

Hearing, proceedings to be declared, § 206, p. 697 
Intention, declaration of, § 206, p. 695 
Judicial decree, necessity of, § 206, p. 696 
Liabilities of, § 208 
Husband, § 209 

Livery stable, keej^g of, § 207 
Living together with husband, § 207 
Manufacturing, § 207 
Necessaries, liability of husband for, J 209 
Nonsupport by husband, § 205 
Notice, 

Intention to do business as, $ 206, p. 695 
Proceedings to be declared, § 206, p. 697 
Parties, proceedings to become, § 206, p. 696 
Partnership, trading as, § 211 
Permission of court, § 206, p. 696 
Pleading, 

Action against, § 432, p. 925 
Action to become, § 206, p. 696 
Powers of, S 208 

Proceedings to become, § 206, pp. 694-698 
Professions, practice of, § 207 
Publication of declaration of intention, § 206, p. 

695 

Remedies of creditors, ! 210 
Review, proceedings to be declared, § 206, p. 698 
Rights of, § 208 
Creditors, § 210 
Husband, § 209 

Sawing lumber as sole trading, § 207 
Secret partner, liability as, § 211 
Torts by wife acting as, § 219, p. 713 
Feme sole trading acts, partnership with husband 
under, § 129 

Fictional situs, community property, § 466, p. 991 
Fiduciary relationship, antenuptial settlements, par¬ 
ties to, § 99 

Filing, feme sole trader, declaration of int^tion, | 

206, p. 695 
Financial condition, 

Alienation of affections, 

Admissibility of evidence as to, § 688, p. 341 
Consideration in fixing exemplary damages, 

§ 695 

Showing in aggravation of damages, | 696 
Necessaries, liability as affected by, § 518, p. lilO, 

. n. 12 

Separation agreement, setting aside on ground of 
change in, § 607, p. 197 
Findings, 

Abandonment, prosecution for, § 641 
Actions involving, § 446; | 551, p. 42 
Alienation of affections, actions for, S 690, p. 346 
Partition, dissolution of community, § 590, p. 165 
Separate maintenance, s|cti0ins for, g 622 
Appeal, § 628, p.,^ 

Incorporation decree, $ 623, p, 250 
Temporary allowai^^^ g 619, p. 231 

420.J.S.-90 \4i5r 


Findings—Continued, 

Separation agreements, actions to set aside, g 607, 
p. 199 

Fines, wife, liability of husband for, § 224 
Fire insurance, community or separate property, pro¬ 
ceeds as, § 471, p. 1005 
Food, necessaries as including, §g 57, 62 
Forced heirs. 

Dissolution of community, estoppel, g 573 
Separation of property, collateral attack, § 554, 
p. 59 

Forcible entry and detainer. 

Husband’s right of action against wife, § 396, P- 
886 

Separate estate of wife, g 395, p. 876 
Foreclosure, 

Community property, mortgage on, § 569 
Deficiency judgment, liability of wife, § 324* n. 
13 

Deficit on, personal liability of wife, g 190 
Estates in entirety, surplus on sale under, § 34, 
p. 469 

Separate estate of wife, injunction against, g 406, 
p. 905 

Tenancy by entirety, termination by, g 34, p. 461, 
n. 34 

Foreign judgments or decrees. 

Breach of separation agreement, § 606, p. 196 
Separate maintenance, enforcement, | 625, p. 270 
Foreign jurisdiction, separate estate of wife, property 
acquired in, g 227 

Foreign law, marriage settlements, g 101 
Forfeiture, 

Community property, g 513 

Dissolution of community, § 558, p. 75 
Estates in entirety, consent of ^use, § 34^ p. 466, 
n. 75 

Usufruct, surviving spouse, g 562, p. 90 
Wife, liability of husband for acts punishable by, 
§ 224 

Forgery, 

Marriage settlements, burden of proof, § 118 
Wife’s forgery of husband’s name^ g 523, p. 1121, 
a 46 

Form, 

Antenuptial settlements, § 81 
Postnuptial settlements, g 90 
Separation agreements, compliance with statute, 
§ 595 

Forma pauperis, appeal in, § 460, a 95 
■Former marriage, property of wife derived from, g 
21 

: Fraud, 

Agency of wife for husband, g 65, p. 540 
Antenuptial agreements. 

Effect of, I 96 
Freedom from, g 80 
Presumption of, g 97, p. 570 
Antenuptial transfer of property, g 20, p. 419 
Community property, 

Estoppel, § 533, p. 1148 
Gift of by husband, § 534, p. 1154 
Ocmveyances, 

Burden of proof, § 438, p. 938 
Married womea avoidance of deed, | 203 
Deeds, signature of wife obtained by, g & 
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Fraud—Contimied, 

Dissolution of community, 

Agreement of settlement, § 589, p. 155 
Hme to accept or renounce community as af¬ 
fected, § 560, p. 85 
Equity, prevention of, § 39$, p. 869 
Estoppel by, married women, § 216, p. 707 
Evidence, 

Degi^ of proof, § 440, p. 946 
Suflaclency, § 440, p. 954 
Gifts, wife to husband, § 156 
Husband acting as agent for wife, § 219, p. 711 
Marriage settlements, 

Burden of proof, § 118 
Cancellation for, § 116 
Evidence as to, § 118 
Presumption of, § 97, p. 570 
Married women, joinder of husband in action 
for, § 400 

MlBaK>ropriation by husband, liability of wife, § 
1$1, p. 604 

Partition on dissolution of community, setting 
aside for, § 589, p. 157 
Postnuptial settlements, § 89 
Presumption of, § 97, p. 570 
Property of wife, antenuptial transfer, § 28 
Property settlements, burden of proof, § 593, p. 
174 

S^arate estate of wife, post 
Separate maint«iance, 

Evidence, § 621, p. 246 

Wife induced to leave husband by, § 611, p. 
204 

Separation agreements, 

Burden of proof, § 593, p. 174 
Effect of, § 593, p. 170 
Kecondliation affected by, § 601 
Separation of property, § 554, p. 59 
Tenancy by entirety. 

Creation in fraud of creditors, § 34, p. 475 
Fraudulently inserting husband’s name as 
grantee, § 31, p. 453 
Transactions between, 

Burden of proof, § 438, p. 939 
Setting aside on ground of, § 162 
We, 

Damages for deceit practiced on, § 541, p. 18 
Transfers in fraud of, § 20, p, 417 
Frauds, statute of. 

Separate estate of wife, agency of husband, § 512, 
p, 1090 

Separation agreement, oral agreement within, 9 
595 

Fraudulent conveyances, 

Husband, transfer in fraud of wife, § 20, p. 417 
Judgment or decree, setting aside, i 447 
Separate estate of wife. 

Credit of husband, purchase on, { 253 
Creditors of husband, § 307 
Gifts to wife by husband, § 239 
Husband to wife, § 244 
Setting aside, § 625, p. 268 
Wife’s right to sue husband to set aside, § 395, p- 
874, n. 13 

Fraudul^t representations, married women, estoppels 
hy, S 216, p. 707 


Freehold estate, property of wife, husband as having, 
§ 22, p. 422 

Friends, abandonment, support of wife by, § 633, p. 
289 

Frivolous answer, actions by or against, § 433 
Funeral expenses. 

Advancements to husband for, liability, § 50, p. 
509, n. 5 

Community debt or obligation, § 583, p. 137, n. 
81 

Community property as chargeable with, § 587, p. 
150 

Family expense, | 340 
Husband’s liability, enforcement, § 408 
Married women’s acts, liaWlity as affected, § 61, 
p. 528 

Necessaries, f 61, pp. 527-530 

Liability of wife for funeral expenses of hus¬ 
band, § 63 

Furniture, 

Necessaries as including, § 58 
Possession, right of, § 40 

Future acquired property. After acquired property, 
generally, ante 

Future earnings, community property, agreement as 
to, § 496, p. 1064 

Future expenditures, injuries to wife, husband’s right 
of action for, § 401, p. 899 
Ganancial property, defined, § 469, a 27 
Garnishment, separate maintenance, 

Enforcement of judgment by, § 625, p. 267 
Statutory proceedings in nature of, § 614, p. 217 
Temporary alimony, collection by, § 619, p. 235 
General issue. 

Alienation of affections, evidence admissible un¬ 
der, § 686 

Coverture, showing under plea of, § 436 
General replication, evidence admissible under, § 437, 
p. 934 
Gifts, 

Acceptance, wife to husband, § 157 
Antenuptial settlements, surviving wife’s rights, $ 
104 

Bank deposits, 

Husband to wife, § 152 

Evidence as to, § 153, p. 633 
Wife to husband, § 157 
Burden of proof. 

Husband to or for wife, § 153, p. 630 
Wife to husband, § 158, p. 640 
Causa mortis, 

Consent, | 200 
Presumptions, § 153, p. 629 
Choses in action, § 35, p. 481 
Coercion, wife to husband, § 156 
Common law, husband to wife, § 148, p. CIO 
Community funds, improvements on s^arate 
property with, § 510, p. 1081 
Community property, § 534, pp. 1152-1157 
Between spouses, § 516, p. 1099 
Surviving spouse, § 558, p, 78 
Transmutation in character by, § 496, p. 1063 
D^very, 

Husband to or for wife, $ 150 
Wife to husband, § 157 ^ 

Jury question, § 159 * 

Dissolution.of community, survivor, 1-679, p. 125 
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Gifts—Continued, 

Evidence, husband to or for wife, § 153, pp. 626- 
634 
Fraud, 

Husband to or for wife, § 153, p. 631 
Wife to husband, § 156 

Husband to or for wife, §§ 147-154, pp. 618-635 
Admissibility of evidence as to, 8 153, p. 631 
Bank deposits, § 152 

Evidence, § 153, p. 633 
Burden of proof, § 153, p. 630 
Checks, indorsing to, § 150 
Coercion, burden of proof, 8 153, p. 631 
Constructive delivery, 8 150 
Creditors’ claims as affected, 8 148, p. 620 
Delivery, 8 150 

Evidence as to, 8 153, p. 632 
Equity as upholding, 8 148 
Evidence as to, 8 153, pp. 626-634 
Fraud, burden of proof, 8 153, p. 631 
Intent, 8 150 

Evidence. 8 153, p. 632 

Intervention of third person or trustee, 8 149 
Joint deposits, 8152 

Presumption of, 8 153, p. 630 
Joint transactions, 8 153, p. 629 
Jury questions, 8 154 
Law questions, 8 154 
Operation and effect, 8 148, pp. 618-621 
Parol evidence, presumptions rebutted by, 
8 153, p. 634 

Party against whom sustainable, 8 148, p. 
620 

Personal property, 8 148, p. 618 
Plural or bigamous wife, 8 148, p. 618 
Presumptions, 8 153, p. 626 

Jury question in respect of, 8 154 
Promise to transfer, 8150 
Batification, 8 148, p. 620 
Beal property, 8 148, p. 618 
Bebuttal of presumptions as to, 1153, p. 633 
BevocabUity, 8 148, p. 619 
Savings association shares, 8 151 
Securities, 8 150 
Shares of stock, 8151 
Statutory provisions, 8 148, p. 619 
Stripping husband of property, § 148, p. 619 
Symbolic delivery, 8 150 
Third person. 

Intervention of, 8 149 
Validity as against, 8 148, p. 620 
Trustee Intervening, 8140 
Undue influence. 

Burden of proof, 8 153, p. 631 
Presumption of, 8 153, p. 629 
Validity, 8 148, pp. 618-621; 8 616, p. 1099 
Intent, 88 150,157 

Evidence, 8 153, p. 632 
Joint tenancy, creation by, 8 496, p. 1063 
Jury questions, 8154 
Married women, right to make, 8 200 
Personal property of wife, marriage operating as, 
8 23, p. 426 

Postnuptial settlement, 8 91 
Presumptions, f 153, p. 626 ; 8 158, p. 637 
Jury questions, 8 154 , 

Safe deposit Itox, jloint lease of, 8 150 


Gifts—Continued, 

Separate estate of wife, post 
Separate property, post 
Stock, § 151 

Symbolic delivery, 8 150 

Tenancy by entirety, buUding on land held in, 

8 34, p. 462, n. 41 

TOiird persons, gifts to wife through medium of, 

8 149 

Undue influence. 

Presumption of, § 153, p. 629 
Wife to husband, § 156 

Burden of proof, § 158, p, 640 
Jury question, 8 159 
Presumption, 8 158, p. 639 
Wife to or for husband, §§ 155-159, KP. 635-642 
Acceptance, 8 157 
Bank deposits, 8 157 
Burden of proof, 8158, p. 640 
Delivery, § 157 

Jury question as to, 8 159 
Evidence, § 158, pp. 637-642 
Express words of gift as essential, 8 157 
Intent, § 157 
Joint deposits, 8157 
Jury questions, 8 159 
Mental capacity of wife, 8 159 
Parol gift, 8 156 

Possession as evidence of, § 158, p. 642 
Presumptions, 8 158, p. 637 
Separate estate, 8 156 
Undue influence. 

Burden of proof as to, 8 158, p. 640 
Jury questions, 8 159 
Presumption of, 8 158, p. 639 
VaHdity, 8 156; 8 516, p. 1099 
Good faith. 

Agency of husband for wife, 8 71 
Alienation of affections, advising spouse in, § 681 
Antenuptial contracts, 8 80 
Business transactions between spouses, 8 120, 
n. 35 

Choice of domicile, 8 10 
Community property, 

Husband, 8 506, p. 1073 
Transfer from husband to wife, 8 491, p. 1048 
Conveyances, 

Burden of proof, 8 139 
Creditors* right to challenge, 8 162 
Dealings with each other, 8 514 
Dissolution of community, survivor selling or 
encumbering property, 8 579, p. 127 
Feme sole trader, § 207 
Gifts, 

Husband to or for wife, 8 148, p. 618 
Personal property by husband, 8 20, p. 419 
Marriage articles, 8 62 
Marriage settlements, 8 97, p. 568 
Necessaries furnished wife, liability for, 8 50, 
p. 509, n. 6 

BeconcUiation sought in, liability for necessaries, 

§ 52, p. 519 

Separate estate of wife, profits from husband’s ' 
I labor or skill, § 257 

Separate maintenance^ 

Offer to resume marital relati<ms, | 612, 
p. 210 
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Good faith—Continued, 

Separate maintenance—Continued, 

Offer to resume marital relations—Continued, 
Jury question, § 622 
Temporary allowance, § 619, p. 227 
Presumption of, § 619, p. 230 
Separation agreements, § 593, p. 171 
Transfers between spouses, § 516, p. 1097 
Withdrawals, joint bank account, § 35, p. 490 
Governing law. 

Actions involving, § 392 

Community property, f 466, pp. 991-996 

Contracts, § 177 

Between spouses, § 515 
Married women, § 517, p. 1109 
Dissolution of community, descent of property, 
§ 558, p. 81 

Marriage relationship, §§ 7, 8, pp. 395-398 
Separate estate of wife, i 227 
Conveyances, § 369 
Liabilities and charges, § 305 
Mortgages, f 343 

Debt of husband, § 357 
Joinder of husband, § 345 
Separation agreements, § 592 
Grandchildren, marriage settlement, inclusion, § 107 
Groceries, necessaries as including, § 62 
Guaranty, 

Community obligation on, § 521 
Married women. 

Authority to act, $ 521 

Power to become guarantor, 8 188, pp. 670- 
681 

Separate estate of wife, liability on contract of, 
§ 329 

Test of, married women, 8 188, p. 674 
Guardian ad litem, husband representing wife in 
place of, § 73 
Guardian and ward. 

Alienation of affections, advice in good faith, 
8 687 

Antenuptial torts of wife, liability, 8 218 
Married women, action in fiduciary capacity, 
8 543, p. 24 

Habeas corpus, necessaries, services rendered wife in 
defense in, 8 61, p. 527 

Habendum clause, tenancy by entireties, recitation 
in as creating, 8 31, p. 447 

Habits, separate maintenance, consideration in fix¬ 
ing award, 8 624, p. 254 
Habitual drunkenness. 

Husband, removal as trustee of wife’s separate 
estate on ground of, § 282 
Separate maintenance, 8 611, p. 206, n. 70 
Evidence, 8 621, p. 244 

Harboring spouse, alienation of affections, liability 
of person harboring in good faith, 8 6^ 
Harmless error, separate maintenance, 8 628, p. 280 
Head of community. 

Actions against, 8 542 

Actions to recover community property as, 8 541, 
p.l2 

Dissolution of community, powers as terminated 
by, 8 561 

Bbi^band, management and control of property 
as, 8 506^ P. 1072 


Head of community—Continued, 

Pleading, actions involving community, 8 549, p. 
30 

Head of family, § 9 

Occupancy of land by husband as, § 273, p. 757 
Personal property in possession of husband as, 
§ 40 

Health, 

Criminal conversation, damages for Injury to, 
§ 706, p. 361 

Separate maintenance, consideration in fixing 
award, § 624, p. 254 

Hearing, 

Feme sole trader, proceedings to become, § 206, 
p. 697 

Separate maintenance, 

Application for temporary allowance, 8 619, 
p. 230 

Modification or vacation of decree for, § 626, 
p. 274 

Hearsay, alienation of affections, declarations as, 
§ 688, p. 336 

Heating stoves, family expenses including, § 64, p. 
536 

Heinous offense, wife, presumption of coercion, 8 222 
Heirlooms, marriage settlements as including, 8 104 
Heirs, 

Avoidance of contract of married woman by, 
8 193 

Community property, 

Rights as to interest of deceased spouse in, 8 
558, p. 72 

Title, 8 558, pp. 66. 67 
Dissolution of community. 

Alienation of interest in property, 8 663, p. 
92 

Creditors, priority of, 8 668 
Enforcement of liability on bond of commu¬ 
nity survivor, 8 580, p. 133 
Parties to partition proceeding, 8 590, p. 163, 
n. 46 

Partition by agreement between, 8 689, pp. 
154-157 

Personal liability for community debts, 8 566, 

p. 101 

Title vesting in, 8 558, p. 64 
Marriage settlement^ provision for, 8 107 
Home, 

Eviction from, 8 41 
Exclusion of spouse from, 8 507 
Necessaries as including, 8 57 
Home site, conveyance of, consent, 8 19 
Homestead, 

Adverse possession, 8 42, p. 497 

Husband’s right to claim, 8 42, p. 501 
Community 'property, dissolution of community 
579, p. 126 
Estoppel, 8 573 
Partition, 8 590, p. 166 
Joinder in mortgage on, 8 188, p. 678 
Joinder of wife in conveyance for purpose of re> 
linquishing, 8 190 
Estoppel, § 215 
Joint possession of, 8 41 
Release of. Joinder In conveyance, 8 37 
Separate estate of wife. 

Abandonment, 8 537, p. 1159, xu 51 
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Homestead—Continued, 

Separate estate of wife—Continued, 

Claim for rent, § 510, p. 1085 
Conveyance, § 382 

Separate maintenance, adjudication of rights in 
proceeding for, § 625, p. 265 
Homicide, 

Actions involving, § 460 

Joint tenancy in bank deposit, murder of spouse 
as destroying, § 35, p. 492 
Tenancy by entirety, murder of one spouse by the 
other, § 34, p. 472 

Wife, presumption of coercion, § 222 
Hospital services, necessaries, § 60, p. 525 
Household, regulation of, § 9 
Household duties, 

Injuries to wife affecting, right of action for, f 
401, p. 894 

Services of wife in performance of, § 17 
Household furnishings. 

Dissolution of community, § 572, p. 110, n. 88 
Family expenses as including, § 64, p 536 
Necessaries, § 58 
Ownership, presumption of, § 18 
Separate maintenance, decree giving to wife, S 
623, p 251 

Separation, presumption as to ownership, § 273, 
p. 757 

Transfer of, joinder of wife, § 19 
Housekeeping services, necessaries, § 518, p. 1111, n. 
36 

Humane society, desertion or nonsupport, complaint 
by agent in prosecution for, § 637 
Humiliation, criminal conversation, damages for, § 
706, p. 361 

Hypothecation, separate estate of wife, § 537, p. 1168 
Identity, tenancy by entirety, creation of, § 81, p. 447 
Idleness, criminal idleness of wife, § 221, n. 75 
Ill treatment Cruelty, generally, ante 
Illegitimate children. Bastardy, ante 
Illicit relationship, 

Adultery, generally, ante 
Alienation of affections, generally, ante 
Contracts between persons Uving together in, S 
119 

Criminal conversation, generally, ante 
Seduction, generally, post 
Illness, 

See, also, medical attendance, generally, post 
Community obligation, eispenses of last illness, § 
518, p. 1112 

Immovables, community property. 

Gratuitous conveyance by husband, § 534, p. 1153 
Law governing status, § 466, p. 996 
Impairment of earning capacity, 

Community or separate property, damages for as, 
§ 473 

Injuries to wife, right of action for, f 401, pp. 893, 
896 

Impeachment, antenuptial contract, parties to suit 
for, 5 422 ^ 

Implied agency, l » 

Husband for' wife, i 70,'p. 5^, ' 

Separate estate of wife, husl^d, 290 
Wife for husband, $ 65, 

‘ ' Bufdendf r^uttihir,^6r’ 


Implied authority. 

Actions by married women, § 540, p. 10 
Separate estate of wife, agency of husband, § 
292 

Implied contracts, § 124 
lilarried women, § 180 

Implied ratification, separate estate of wife, husband’s 
acts as agent, § 297 

Imposition, antenuptial contracts, freedom from, § 
80 

Imprisonment, 

Abandonment, failure to comply with support or¬ 
der, §§ 646, 648 

Body execution, wife as subject to, § 458, p. 980 
Community property, 

Encumbrance or lease by wife, § 533, p. 1152 
Wife’s power to sell where husband impris¬ 
oned, § 532, p. 1146 

Necessaries, liability as affected by, § 54 
Nonsupport, validity of statute authorizing, § 630, 
p. 285. n. 78 
Separate maintenance. 

Enforcement of decree by, § 625, p. 258 
Ground for, § 611, p. 206 
Improvements, 

Community property. 

Character as affected by, § 495 
Husband’s separate funds used for, reim¬ 
bursement, § 510, p. 1083 
Innocent purchaser making, recovery for on 
rescission of contract, § 532, p. 1144 
Personal liability of wife, § 525 
Title to, § 478 

Wife’s funds used for, reimbursement, § 510, 
p. 1084 

Husband expending money for, gift as presumed, 
§ 153, p. 626 

Joint tenancy, ownership of improvements, § 33, 
p. 454, n. 65 

Married' women, jwwer to contract for, § 178 
Separate estate of wife, 

Community funds, presumption, § 510, p. 1081 

Evidence as to, § 440, p. 952 

Husband, 

Liability on contract for, § 525 
Presumptions in respect of, § 490, p. 1040 
Reimbursement, § 510, p. 1083 
Ri^t to compensation for improvements 
by, § 299 

LiabiUty for cost of, § 333, pp; 820^-823 
Reimbursement of purchaser where convey¬ 
ance invalid, i 388 

Separate property as liable for cost of, 
528, p, 1132 
Separate property, 

Character as affected by improvements by 
community on, | 495 

Community funds used for, § 510, p. 1081 
Presumptions as to character of, $ 490, p. 
1040 

Title to, I 479, p. 1019 

Tenancy by entirety, presumptions as to, § 34, p. 
464, n. 60 

Imputed knowledge^ 

Husband as agent for wife, $ 74 
S^>arate estate of wife, husband as agent, $ 512, 
p; 1091 



INDEX TO EUSBAND AND WIFE 


Inadequacy of consideration, antenuptial settlements, 
§ 88 

Inadequate damages, 

Alienation of affections, § 686 
Criminal conversation, § 706, p. 362 
Inchoate rights, joinder in conveyance for purpose of 
relenting, § 39 

Inchoate title, community or separate property, § 487, 
pp. 1025-1929 
Income, 

Community property, § 478 

Domicile as controlling status, § 466, p. 993 
Equality of rights as to, § 502, p. 10^, n. 16 
Income from separate property as, § 479, p. 
1013 

Kents and profits, generally, post 
Separate estate of wife, S 257 

Liabilities and charges against, § 306 
Separate property, 

Status as community or separate, § 479, H>. 
1013-1019 

Tenancy by entirety, property held in, § 34, p. 
464 

Income tax returns, conmmnity ownership, admissi¬ 
bility on question of, § 572, p. Ill, p. 98 
Incompatibility, separate maintenance, ground for, § 
611, p, 207 

Incompetency, agency of wife for husband as revoked 
by, § 65, p. 540 
Increase, 

Community property, § 478 

Increase of separate property as, § 479, p. 
1013 

Transmutation of character, § 496, p. 1064 
Dissolution of community, accounting in respect 
of, § 585, p. 146 
Separate estate of wife, § 257 
Separate property, status as community or sep¬ 
arate, S 479, pp. 1013-1019 

Increase in value, tenancy by entirety, benefit of, § 
34, p. m 

Indemnity, community obligation, § 521 
Independent advice, dealings between ^uses, § 614 
Transfers of property, § 516, p. 1097, n, 73 
Independent domicile, du^ to provide, § 10 
Independent means, separate maintenance, possession 
of by wife as precluding, § 612, p, 212 
Indians, tribal relations as controlling relationship, | 
8 

Indictment and information, 

Abandonment, § 639 

Marriage to avoid prosecution for bastardy or 
seduction, § 656 

Coercion, negativing in prosecution against wife, 
§ 222 

Nonsupport, prosecution for, § 639 
Indignities, separate maintenance, pleading, § 620, p. 
236, n. 18 

Individual estate of wife. Separate estate of wife, 
generally, post 
Indorsement, 

Agency of wife for husband, § 65, p. 539 
Bills and notes, 

Liability of married woman indorsing, § 186, 
p. 666 

-, Transfer between spouses by, $ 131, p. 606 
Married woman, § 520, p. 1115 


Indorsement—Continued, 

Separate estate of wife, on, § 326, p. 813 
Infant^ 

Antenuptial liability of wife as, liability of hus¬ 
band, § 47 

Avoidance of contract, disability of coverture S 
193, n. 72 

Damages for death of or injury to, parties to ac¬ 
tion for, § 541, p. 18 

Dissolution of community, credit for expenditures 
for, § 587, p. 150 

Marriage settlements, provisions for, § 107 
Property of infant wife, waiver of rights, § 29 
Separate estate of wife, joinder in conveyance by 
infant husband, | 372, p. 849; § 537, p. 1161 
Separate maintenance, decree for, § 625, p. 261 
Support of wife by infant husband, § 15, p. 406 
Wife, property of, § 21 
Infidelity, abandonment as result of, § 632 
Inheritance, 

Marriage settlements, 

Including rights of, § 104 
Surviving fuse’s rights as to, § 105 
Separate estate of wife, § 241 
Separate property, § 474 

Tenancy by entirety, spouse as having estate of, 
§ 34, p. 460 
Injunction, 

Community property, 

Incidental relief in suit for separation of 
property, § 554, p. 58 

Kestraining execution of judgment in actions 
involving, § 552, p. 53 

Restraining inimical acts of husbhnd, § 506, 
p. 1076 

Husband against wife, right to, § 393, p. 870 
Paraphernal property, remedy as available by 
wife against husband, § 543, p. 25, n. 42 
Place of abode, sharing occupancy, § 625, p. 258 
Separate estate of wife, post 
Separate maintenance, 

Disposition of property to defeat right, § 625, 
p. 269 

Enforcement of lien of judgment by, § 625, P. 
266 

Innocent purchasers. Bona fide purchasers, generally, 
ante 
Insanity, 

Agency of wife for husband, termination, § 65, p. 
540 

Community administrator, qualification of sur¬ 
vivor, § 575, p. 114, n. 40 

Community homestead as part of estate of in¬ 
sane spouse, § 571, n. 61 
Community property, 

Conveyance by wife on husband’s insanity, 5 
532, p. 1146 

Encumbrance or lease by wife on husband’s 
Insanity, § 533, p 1152 
Management and control in case of, § 506, p. 
1074 

Wife’s right to dispose of on husband’s in¬ 
sanity, § 531, p. 1139 

Disabilities of wife as affected by insanity of hus¬ 
band, i 169 

Dissolution' of immunity, § 555 

Property passing to survivor, § 558, p. 64 
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Insanity—Continned, 

Head of family during insanity of husband, $ 9 
Joinder in conveyance, insane spouse, § 199 
Necessaries, legal services in securing admittance 
to asylum, § 60, p. 526 

Personal injuries, wife’s right to sue for, § 401, p. 
891 

Separate estate of wife. 

Conveyance on insanity of husband, § 537, p. 
1161 

Joining in deed, § 372, p. 849 
Encumbrance on insanity of husband, § 537, 
p. 1169 

Husband’s agency as terminated by, § 298 
Separation agreements, actions on by next friend, 
§ 606, p. 193 

Support of wife by insane husband, § 15, p. 406 
Tenancy by entirety, termination by, | 34, p. 462 
Insolence, wife, justification for inflicting violence on, 
§ 13 

Insolvency, 

Conveyance by husband to wife at time of, § 516, 

p. 1100 

Dissolution of community, accounting on, § 584, 
p. 144 

Funeral expenses, liability as excused by, § 61, p. 
529 

Installments, separation agreements, recovery of, § 
606, p. 195 
Instructions to jury, 

Abandonment, prosecutions for, § 641 
Actions involving, § 445; § 551, p. 42 
Alienation of affections, action for, § 690, p. 345 
Criminal conversation, S 702 
Harmless error in respect of, § 460 
Partition, dissolution of community, § 590, p. 164 
Separate maintenance, actions for, § 622 
Insurance, 

Community or separate property, proceeds of poli¬ 
cies, § 471, p. 1003 

Community property, designation of one other 
than wife as beneficiary, § 534, p. 1156 
Dissolution of, communityi credit for disburse¬ 
ments for, § 587, p. 148 
Estates in entirety, repair, § 34, p. 470 
Marriage settlements, proceeds of life policy, § 
104 

Separate estate of wife, post 
Insurance policies, possession, right of, § 40 
Insurance premiums, community funds, presumption 
as to payments out of, | 517, p. 1103, n. 65 
Intent, 

Abandonment, element of, { 631 
Alienation of affections. 

Admissibility of evidence, § 688, p, 334 
Element of, § 662 
Pleading, § 686 

Community or separate property, overcoming pre¬ 
sumption, § 489, p. 1037 
Community property, gift of, { 534^ p. 1155 
Contracts, law governing as controlled by, § 177 
Enticement, elemmit of, i 662 
Feme sole trader, declaration of intention, | 206, 
IK 695 


Intent—Continued, 

Gifts, 

Husband to wife, $ 150 
Bank deposits, S 152 
Evidence, § 153, p. 632 
Wife to husband, S 157 
Marriage settlement, 

Construction in accordance with, J 102 
Enforcement in accordance with, § 77 
Personal prc^rty, estate created on acquisition 
of, § 35, p. 478 

Property of wife, reduction to possession by hus¬ 
band, § 24, p. 430 
Separate estate of wife, 

Admissibility of evidence on issue of owner¬ 
ship, § 274 

Conveyance to wife, § 243; $ 491, p. 1046 
Debts chargeable against, § 317 
Equitable estate, § 230 

Separation agreements, construction to effectuate, 
§ 598, p. 178 
Tenancy by entirety. 

Bank deposit, | 35, p. 488 
Creation as matter of, § 31, p. 447 
Interdiction, attorney’s fees, community obligation, § 
524 
Interest, 

Dissolution of community, accounting, | 586 
Loans to married women, right of, § 325 
Separate estate of wife, § 257 

Husband’s liability for on funds used, § 301 
Interlocutory orders, separate maintenance, appeal, 

§ 628, p. 279 

Intermixture, community and separate property, pre¬ 
sumptions, § 490, p. 1040 

Interrogatories, community property, alienation by 
admissions in, § 532, p. 1139 
Intervention, 

Actions involving, { 424 

Partition, dissolution of community, § 590, p. 163 
Separate estate of wife, actions involving, § 544 
Separation of pn^erty, proceedings for, f 554, p. 
57 

Intimidation, separation agreement as result of, | 593, 
p. 170 

Intoxicating liquor. Drunkards, ante 
Inventory, 

Community property, admissibility to show, § 489, 
p. 1034 

Dissolution of community, 

Acceptance with benefit of, S 560, p. 87 
Qualification as community administrator re¬ 
quiring, § 575, p. 114 
Separate estate of wife, 

Prima facie evidence of title, filing as^ § 273, 
p. 754 

Statutory requirements, S 232 
Separate property, § 469 

Admissibility to show, § 489, p. 1034 

Investments, 

Borrowing money for, married women, § 519 
Separate estate of wife, 

Husband as agent for, § 301 
Husband’s right as to, $ 282 
Separate property, profits of as community or 
separate, 8 479, p. 1016 
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Involuntary separation, necessaries, liability as affect¬ 
ed, f 52, p. 518 
Issues, 

Actions involving, § 437, pp. 932-936; § 549, p. 35 
Alienation of affections, actions for, $ 686 
Criminal conversation, actions for, | 700 
Partition, dissolution of community, § 590, p. 163 
Separate maintenance, actions for, J 620, p. 239 
Separation agreement^ 

Action to recover on, § 606, p. 194 
Actions to set aside, $ 607, p. 198 

Jewelry, 

Family expense, § 64, p. 536 
Property of wife, retention on death of husband, 
§23,p, 426 

Separate estate of wife, § 237 

Acquisition with community Junds, § 496, p. 
1064 

Joinder, 

Actions, 

By or against married women, 1540, p. 7 
By wife against third persons, necessity of, § 
398 

Appeal and error, proceedings, | 460 
Community property. 

Actions concerning, § 541, pp. 11, 18 
Alienation of, { 531, p. 1136 
Conveyance of, § 532, p. 1140 
Contracts, husband in wife’s contract, § 178 
Conveyances, § 37 

Between spouses, 5 516, p. 1098 
Estates in entirety, § 1^ 

Husband in wife’s conveyance, S 199 
Operation and effect, § 39 
Presumptions, § 438, p, 937 
Separate estate of wife, $ 323; § 372, pp. 
848-851; § 373 
Contracts to convey, § 377 
Estoppel, § 493, p. 1057 
Wife to husband, § 141 

Donations of c<Hnmunity property, § 534^ p. 1153 
Encumbrances, 

• Community property, $ 533, p. 1147 
Effect of, 5 39 
Leases, 

Community property, $ 533, p, 1147 
Separate estate of wife, § 376 
Mortgages, 

Community character as presumed from, } 
491, p. 1044 

Sepame estate of wife, i 345 
Debt of husband, $ 353 

Note by husband, community obligation, § 520, 

p. 1116 

Notes of married women, liable on, $ 326, p. 812 
Personal injuries to wife, actions for, § 641, p. 
14 

Property of husband, actions concerning, $ 541, p. 
20 

Separate estate of wife, post 
Tenancy by entirety, action for injuries to prop¬ 
erty, $ 407 

Tenancy in common, actions for injuries to prop¬ 
erty, S 407 

Tort actions against wife, § 542 
Joinder M causes, personal injuries to wife, declara- 
tlon,S431, p.923 


Joint actions, pleading, § 431, p. 920 
Joint adventurers, 

Husband and wife as, § 129, n. 57 
Separation as dissolving relation as, § 35, p. 481, 
n. 36 

Joint bank accounts, 

Stock purchased with proceeds of, joint estate, 
§ 35, p. 479, n. 9 

Survivorship, right of, § 35, p. 486 
Joint benefits, mortgages, separate estate of wife, § 
3oo 

Joint bequest, separate estate of wife, creation by, § 
240 

Joint contracts, 

Actions on, § 412 

Joinder of spouses, § 399 
Pleadings, § 432, p. 925 
Separate estate of wife, 

Binding effect on, § 324 
Husband’s liability on, § 304 
Improvements, liability on, § 333, p. 821 
Statutory provisions, | 178 
Validity as against wife, § 176 
Verdict in action on, § 446 

Joint contributions, tenancy in common, § 35, p. 483 
Joint control, tenancy by entirety, property held in,. 
$ 34, p. 463 

Joint deed or conveyance, 

Community property, 

Husband’s interest as, § 491. p. 1044 
Presumptions in favor of, $ 491, p. 1042 
Marriage settlements in form of, construction, §■ 
103 

Separate property, presumptions, § 491, p. 1044 
Joint demurrer, actions against, § 434 
Joint deposits, gift of, 

Husband to wife, i 152 

Presumption as to, § 153, p. 630 
Wife to husband, § 157 

Joint gifts, community or separate property, § 476 
Joint judgment, actions by husband or wife or both,. 
§449 

Joint liability. 

Alienation of affections, § 680 
Community debt or obligation, parties to action: 
on, § 542 

Community property, mortgage on, § 533, p. 114r 
Estate in entirety, 

Death of spouse, § 34, p. 471 
Purchasers of, § 34, p. 475 
Family expenses, § 64, pp. 533^-536 
Judgment in action involving, § 450 
Jury questions as to, § 444, p. 968, n. 27 
Necessaries fumlsbed wife, § 518, p. 1111 
Notes, § 185, p. 664 
‘ Separate estate of wife, § 364 

Purchase price, liability on, § 332 
Torts, § 623, p. 1121 

Of wife, § 219, p. 712 
. Joint occupancy. 

Advene possession, 142, p. 500 
Presumption as to ownership, § 273, p. 755 
Joint ownership, 

Bank deposits, presumption of, S 2TS, p. 767 
Execution' ag^st propert:!^ owned Jointly m Judg¬ 
ment against husband, § 458^ p.«977 
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Joint ownership—Continued, 

Injuries to property, joinder of spouses in action 
for, § 407 

Personal property. 

Possession, § 40 
Presumptions as to, § 35, p. 482 
Presumptions, conveyance as creating, § 39 
Joint plaintiff, married woman using name of husband 
as, § 390 
Joint possession. 

Adverse possession of spouse during, § 496, p. 1066 
Personal property, presumptions, § 273, p. 756 
Real property, legal effect of, § 41 
Joint responsibility, crimes, § 225 
Joint settlement, property affected, § 101 
Joint stock companies, married woman as member of, 

§212 

Joint tenancy. 

See, also. Tenancy in common, generally, post 
Acquisition of property, § 33, pp. 454^58 
Adverse possession after separation, § 42, p. 499 
Attachment, liability of estate to, § 33, p. 454, n. 

65 

Bank deposit, § 35, p. 490 
Bearer bonds, evidence, § 35, p, 479, n. 9 
Certificates of deposit, § 35, p. 491, n. 36 
Chattels, § 35, p. 476 

Community estate distinguished, | 462, p. 987 
Community property, § 492, p. 1052 
Transmutation into, § 496, p. 1060 
Contract to purchase realty owned in, § 33, p. 455 
Contributions, fund established by, § 35, p. 480 
Conveyance, 

Husband and wife, creation by, § 31, p. 442 
Husband to wife, § 137 
Wife to husband, § 144 
Heath of spouse, survivorship, § 33, p. 455 
Distinctions, § 33, p. 456 
Evidence, § 440, p. 946 
Gift, creation by, § 496, p. 1063 
Improvements on property, ownership of, § 33, p. 

454, n. 65 

Incidents of, bank deposits, § 35, p. 492 
Intent, creation by grant showing, § 31, p. 448 
Murder of spouse, effect of, § 35, p. 492 
Partition, filing action as working severance, § 33, 
p. 455 

Personal property, 

Incidents of, § 35, p. 483 
Source of consideration as determinative, § 

35, p. 481 
.Presumptions, 

Bank deposits, § 35, p. 491 
Deed as creating, § 31, p. 449 
Property held in, 

<^nveyance by husband, § 536 
Conveyance by wife to third party, § 537, p. 

1163 

Rules aH>licable to, § 33, p. 454 
Seizin, distinguishing nature of, § 33, p. 457 
Separate interests of - spouses, § 33, p. 455 
Separate property. 

Recitals in in^rtiment creating, § 492, p. 1051 
Tram^utation into, § 496* p 1060 
Severance, 

Bank deposits; 8 85,p. 402 
Farti^ii «eti<m worlting, § 33, p. 455 

! 1'433 


Joint tenancy—Continued, 

Severance—Continued, 

Personal property, § 35, p. 484 
Statutory provisions. 

Bank deposits, § 35, p. 491 
Creation of, | 31, p. 444 

Subsequent marriage of man and woman pos¬ 
sessed of estate in, § 31, p. 451 
Survivorship, § 33, p. 455 

Destniction during joint lives of spouses, f 35, 
p. 484 

Tenancy by entirety distinguished, § 33, p. 456 
Termination, bank deposits, § 35, p. 492 
Third persons, 

Acquisition of property jointly with, § 31, p. 
454 

Conveyance to and reconveyance by, § 33, p. 
455, n. 76 

Trust deed, liability on, § 33, p. 455 
Wages, § 35, p. 489 
Joint tort feasors. 

Alienation of affections, §§ 680, 685 
Tenancy by entirety, judgment as lien against, § 
34, p. 475, n. 76 
Joint torts. 

Actions for. 

Joinder of spouses, § 413 
Verdicts, § 446 
Liability for, § 220 

Jointure, separation agreement distinguished, § 591 
Judgment creditors, separate maintenance, award of, 

§ 625, p. 256 
Judgment or decree, 

Abandonment, criminal proceeding for, § 642 
Actions involving, §§ 447-457, pp. 965-977 
Alienation of affections, § 691 
Antenuptial debts, action on, § 450 
Collateral attack on, § 456 

Community property, actions involving, | 552, p. 
43 

Confession of judgment, generally, ante 
Default judgment, generally, ante 
Dissolution of community, action against survivor, 
§ 578, p. 123 

Enforcement against both husband and wife, § 
552, p. 51 

Feme sole trader, proceedings to become f 206, 
p. 697 

Joint liability, action involving, § 450 
Lien of against married women, § 457 
Marriage settlements, lien as affected by, § 108 
Married women. 

Collateral attack, § 456 
Lien of, § 457 
Opening or vacating, § 454 
Personal judgm^t against, § 451 
Opening of, § 454 
Operation and effect, § 455 
Partition, dissolution of community, § 590, § 165 
Personal judgment against wife, § 451 
Record, § 453 

Separate estate of wife, post 
Separate maintenance. 

Actions for, § 623v pp. 248-252 
Appeal, 8 628, p. 281 

Final action ot court as judgment, 8 627, p. 
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Judgment or decree—Continued, 

Separate maintenance—Continued, 

Temporary allowance, proceeding for, S 
p. 231 

Separati<Hi agreements, 

Actions to recover on, § 606, p. 195 
Actions to set aside, § 607, p. 199 
Tenancy by witirety, li«i of, § 34, p, 473 
Tort actions, § 450 

Transfer of property, actions involving, § 447 ‘ 
Vacating, § 454 
Judicial decree, 

Disabilities of coverture, removal by, § 168 
Feme sole trader, necessity of, § 206, p. 695 
Judicial order, separate estate of wife, disposition of, 
§ 374 

Judicial proceedings. 

Agreements by married women in course of, § 176 
Husband acting for wife in, § 73 
Judicial protection, tenants by entirety, J 34, p. 470 
Judicial sales, 

Dissolution of community, estoppel, § 578, p. 123 
Transfers between spouses by means of, § 516, p. 
1100 

Judicial separation of property. Dissolution of com¬ 
munity, ante 
Jurisdiction, 

Abandonment, prosecution for, § 636 

Marriage to avoid prosecution for bastardy 
or seduction, § 655 
Actions involving, § 419 
Desertion, prosecuticm for, § 636 
Dissolution of community, partition, § 590, p 158 
Marital community, actions against, § 547 
Marriage settlements, enforcement of, § 117, p 588 
NonsuwJort, prosecution for, $ 636 
SQ)aration agreements, actions to enforce, § 606, 
p 192 

Separate maint^ance, proceedings for, { 615, pp. 
217-223 
Jury questions, 

Abandonment, prosecutions for, $ 641 
Actions involving, § 444, pp. 957-962 
Agency, wife for husband, f 512, p. 1093 
Alienation of affections, $ 690, p. 344 
Appeal and error, review of, § 460 
Oommunity and separate property, acticms involv¬ 
ing, S 551, p 41 
Criminal conversation, S 702 
Family expenses, § 444, p. 962 
Gifts, 

Husband to wife, § 154 
Wife to husband, § 159 
Necessaries, actions for, § 444, p. 961 
Separate estate of wife, § 276 
Separate maint^iance, actions for, { 622 
S^aration agreement^ actions to recover on, § 
606^ p 195 

Tort actions, S 444, p. 962 
Juvenile courts. 

Desertion or nonsupport, jurisdiction, J 636 
Separate maintenance, jurisdiction of actions for, 
f 615, p 217 

Killing. Homicide, generally, ante 
Kind, partition of community property in, dissolution 
, of community, { 590, p 166 
Knowledge. Notice or knowledge, generally, post 


Dacdies, 

Actions involving, § 421 
Antenuptial settlements, setting aside, § 116 
Community property, forfeiture of rights by, S 513 
Coverture, right to plead barred by, § 436 
Dissolution of community, 

Accounting, § 584, p. 144 
Heirs, effect of, § 590, p 161 
Marriage settlements, defense of, § 117, p. 590 
Separate estate of wife. 

Application of doctrine, § 271 
Enforcement of charges against, § 366 
Separate maintenance. 

Actions for, § 616 

Temporary allowance as affected, § 619, p. 229 
Separation agreements. 

Defense in suit to recover on, § 606, p. 193, n. 
98 

Setting aside, S 607, p 197 
Transactions between spouses, § 162 
Lamp, necessaries as including, § 58 
Landlord and tenant. Leases, generally, post 
Last illness, community obligation, expenses of, § 518, 
p 1112 

Law governing. Conflict of laws, generally, ante 
Law questions. 

Abandonment, prosecutions for, § 641 
^Actions involving, § 444, pp 957-962 
Alienation of affections, § 690, n. 344 
Community or separate property, § 469; § 551, p 
41 

Criminal conversation, § 702 
Gifts, 

Husband to wife, 5 154 
Wife to husband, § 159 
Separate estate of wife, § 276 
Separate maintenance, actions for, § 622 
Separation agreemenl^ actions to recover on, § 
606, p 195 

Leases, 

Community property, S 533, pp. 1147-1152 
Married women, authority to lease, § 181; $ 517, 
p. 1104, n. 9 

Property of husband, right of wife to lease, § 19 
Property of wife, husband’s right to lease, § 22, 
p. 424 

Separate estate of wife, post 
Separate maintenance, lease of husband’s property 
to provide, § 625, p. 266 
Surety on, married women, § 188, p 679 
Tenancy by entirety, f 34, p 463 
Tenancy in common, property h^d in, $ 33, p. 456 
Wife as tenant under lease executed by husband, 
$ 517, p 1103 
Leave of court. 

Feme sole trader, engaging in business as, § 20% 
p. 696 

Parties to actions, bringing in new parties, § 423 
Separate estate of wife, sale of to husband, § 323 
Legacies, 

Property of wife, reduction to possession by hus¬ 
band, i 24, p. 429 
Separate estate of wife, { 240 

Husband’s right to assign, { 286 
Wife, 

Joint cause of action for, $ 405 
Parties to suit to recover, { 422 
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Jj&gal entity, community property, § 462, p. 986 
Legal existence of wife, suspension during marriage, 
§5 

Legal identity, preservation of, constitutional and 
statutory provisions, § 5 
Legal services, 

Married woman’s contract to pay, liability on, § 
182 

Necessaries, § 60, p. 526; § 339; § 528, p. 112, n. 
36 

Separate estate of wife, liability on contract for, 
§ 321 

Lesion, partition of community property, invalidating, 
§ o89, p* lo6, n. 56 
Letters, 

Alienation of affections, admissibility, § 688, p. 
340 

Criminal conversation, admissibility, § 701 
Deceased wife, right to possession, § 40 
Levy, tenancy in common, interest of spouse as sub¬ 
ject to, § 33, p. 456 
Liabilities, 

Common law as governing, $ 4 
Feme sole trader, § 208 
Husband of, § 209 
Separate estate of wife, post 
Libel and slander. 

Action against husband and wife for, § 437, p. 934 
Actions against married woman for, joinder of 
husband, § 413 

Liability of husband for slander by vidfe, § 219, 
p. 711 

Necessaries, legal services rendered in defense, 
§ 60, p. 527 
Wife, 

Abatement of writ of error on death of wife, 
§ 460, n, 95 

Pleading in action for, § 431, p. 922 
Right of action for, § 403 

Against husband for, § 396, p. 879 
Liberal construction. 

Marriage settlement, § 102 

Married women’s acts, § 235 

Separate maintenance, statutes relating to, § 614, 

p. 216 

Separation agreements, § 598, p. 179 
Statutory provisions, 

Removal of common law disabilities, § 166 
Suretyship by married woman, § 188, p. 671 
Licenses, tenancy by entirety, § 34, p. 469 
Liens, 

Community obligation, property subject to, § 527, 
p. 1126, n. 10 
Community property. 

Dissolution of community, { 579, p. 126 
Judgment for community debt, § 552, p. 51 
Parties to actions to foreclose, § 542 
Judgment or decree, married women, § 457 
Marriage settlements, § 108 
Separate estate of wife. 

Improvements by husband, § 299 
Judgment against husband and VTife, § 552, p. 
50 

Mechanics' liens, $ 333, p. 822 
Parties to suit to enforce, J 422 
Separate maintenance, Judgment for as, { 625, p. 
265 


Liens—Continued, 

Tenancy by entirety, judgment against one 
spouse, § 34, p. 473 
Life estates, 

Separate estate of wife, ! 237 

Tenancy by entirety, existence in, 5 34, p. 460 

Wife, 

Adverse possession by husband, § 42, p. 500 
Alienation of by husband, § 22, p. 424 
Life insurance, 

Community or separate property, proceeds of pol¬ 
icies. § 471, p. 1003 
Community property. 

Change of beneficiary, § 531, p. 1135, n. 37; 

§ 534, p. 1156 

Claims arising from payment of premiums, § 
510, p. 1082 

Designation of one other than wife as bene¬ 
ficiary. § 534, p. 1156 

Husband’s right to possession of policies, g 40 
Separate estate of wife, 

Husband’s right to assign policy, § 286 
Policy on husband’s life, § 237 
Proceeds as liable for debts of wife, g 306 
Limitation of actions. 

Alienation of affections, § 684 
Antenuptial liabilities of wife, defense of, § 47 
Community property, actions relating to, g 545 
Coverture as disability, § 420 
Criminal conversation, § 698, p. 355 
DisaflSrmance of conveyance, married women, § 
203 

Dissolution of community, accounting, g 584, p. 
144 

Enticement of spouse, g 684 
Separate maintenance, g 616 
Separation of property, annulment, g 554, p. 59 
Liquidation, dissolved community, g 570 
Livery stables, feme sole trader, keeping of, § 207 
Living apart. Separation, generally, post 
Living together. Cohabitation generally, ante 
Loans, 

Between spouses. 

Evidence as to, g 440, p. 951 
Liability for repayment, g 128 
Validity of contract of, | 515, n. 51 
Community funds, power to make, g 506, p. 1075 
Community obligation, g 519 
Community property. 

Payment of loans made with, g 471, p. 1006 
Separate funds of spouse loaned to other, § 
496, p. 1066 

Married women, contracts respecting, g 184 
Necessaries, 

Liabili^ of husband for as, g 62 
Money borrowed to purchase, g 518, p. 1112, 
n. 36 

Separate estate of wife^ post 
Separate property. 

Interest received as community or separate, 
g 479, p. 1018 

Separate funds of spouse loaned to other, g 
496, p. 1066 

Local practice, s^arate maintenance, decree conform¬ 
ing to, g 6^, p. 250 

Loco parentis, alienation of affections, advice by peiv 
sons in, g 681 
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Liodging, 

Community property. Income received by wife, § 

475 

Necessaries, § 62; § 518, p. 1111, n. 86 
Loss of consortium, § 11 
Criminal conversation. 

Damages for, § 706, p. 361 
Recovery based on, § 697 
Enticement and alienation, ante 
Injuries to husband, wife’s right of action for, § 

404 

Injuries to wife resulting in, 

Damages for as community property, $ 473 
Husband’s right of action for, § 401, p. 897 
Right of action for, § 541, p. 18 
Loss of earnings. 

Husband’s right to maintain action for damages 
for, § 541, p. 17 

Injuries to husband, wife’s right of action for, § 

404 

Injuries to wife resulting in, 

Husband’s right of action, § 401, p. 896 
Pleading in action to recover for, § 431, P* 

923 

Right of action for, $ 401, p. 892 
Pleading, evidence admissible under, § 437, p. 

935 

Loss of services. 

Alienation of alfections, element of, § 666 
Criminal conversation, damages for, § 706, p. 361 
Husband’s right to maintain action for damages 
for, § 541, p. 17 

Injuries to husband, wife’s right of action for, § 

404 

Injuries to wife. 

Damages as community property, § 473 
Evidence, § 439, p. 943 

SuflElciency, § 440, p. 946 
Husband’s right of action for, § 401, p. 896 
Jury’s questions, § 444, p, 962 
Pleading, § 431, p. 923 

Pleading, evidence admissible under, { 437, p. 

935 

Loss of society, injuries to wife, right of action for, § 

401, p. 890 

Love and affection, consideration, conveyance from 
husband to wife, $ 136; § 516, p. 1098 
Lump sum payments, separate maintenance, § 623, p. 

251 

Lump sum settlement, separation agreements, 

Installments, death of wife before payment, § 603 
Validity, § 593, p. 173, n. 68 
Luxuries, necessaries. § 57; § 518, p. 1112, n. 36 
Maiden name, tenancy by entirety, designation of fe¬ 
male grantee by, $ 31, p. 446, n. 91 
Maintenance. Support and maintenance g^erally, 
post 

Malice. Enticement and alienation, ante 
Mi^cious prosecution, married women^ 

’ Joinder of spouse in action for damages, § 541, 
p. 19 

^^t of action for, J 403 
^ ^ Against husband, § 396, p. 879 
Maltreataent, alienation of affections, 

of,j)^ov}i\g. defense of, § 687 
Inability for' alienation resulting p:om, ; 671 
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Management, 

Community property, § 306, pp. 1072-1076 

Dissolution of community, § 562, pp. 88-91 
Interest of spouses as affected by, § 502, p. 
1070 

Separate estate of wife, § 510, p. 1085 
Separate property of spouses, § 507 
Manufacturing, sole trading by married woman as 
including, § 207 
Marital relationship, 

Adverse possession during, § 496, p. 1066 
Agency of husband for wife as implied from, § 70, 
p. 549 

Alienation of affections, 

Existence of as essential, § 663 
Interference with as essential to recovery, § 
664 

Antenuptial contracts, subsequent marriage as af¬ 
fecting, § 191 
Antenuptial settlements, 

Existence as consideration for rescission of, § 
109 

Marriage as sufficient consideration, § 88 
Breach of obligation, § 543, p. 24 
Conununity property. 

Acquisition during existence of, § 471, pp. 
1000-1007 

Necessity and sufficiency of marriage, § 468 
Ownership during continuance of, § 462, p- 
985 

Presumption that property was obtained dur- 
ing, § 489, p. 1032 
Prior acquired property, § 470 
Public lands, settlement and entry, § 487, p. 
1028 

CJonveyances, 

Between spouses, consideration for, § 127 
Husband to wife, consideration as shown by, 
§ 136 

Grimes, presumption of coercion by husband aris> 
ing from, § 222 

Dissolution of community, dissolution of rela¬ 
tionship as essential, § 554, p. 56 
Entireties, estate by as dependent on, § 31, ik. 
442 

Evidence as to, f 441 

Family expenses, liability as dependent on, $ 64,. 
p. 535 

Governing law, §§ 7, 8, pp. 395-398 
Indians, tribal relations as controlling, § 8 
Knowledge as Imputed from, § 74 
Married women’s acts as modifylqg, § 166 
Necessaries, duty to furnish as arising from, § 
50, p. 509 

Personal rights and duties created by, S ^ 
Pleading, 

Action against husband and wife, $ 432, p. 
924 

Actions by husband and wife, $ 431, p. 920 
Proof of marriage, § 441 
Separate estate of wife, 

* Ag^cy jof, hosbandv 

Arising from, § 512, p. 1089 
Created by, $ 290 

Presumptions as arising from, § 291, p. 

i -n i'«77(^. i I, , 

Separate maintenance, post 
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Marital relationship—Continued, 

Separation agreement, 

Effect of, § 598, p. 181, n. 52 

Resumption of relation as terminating, § (501 

Statutory regulation, § 6 

Support and maintenance, obligation arising out 
of, § 15, p. 406 

Tenancy by entirety, creation as dependent on, § 
31, pp. 447, 451 

Wrongful interference with, wife’s right of ac¬ 
tion for, § 404 

Marital rights and obligations. 

Defined, § 11 

Estate by entirety in personalty, § 35, p. 477, n. 95 

Law governing, § 7 

Marriage settlements, construction so as to affect 
or divest, § 99 

Married women’s acts as depriving husband of, 
§ 166 

Property of husband, §| 18-20, pp. 414-421 

Property of wife, §§ 21-^0. pp. 421-440 
Antenuptial transfer in fraud of, § 28 
Release for failure to exercise, § 30 
Waiver or relinquishment of, § 27 

Renunciation, conveyance by married women, S 
199 


Separate estate of wife, waiver, 

Propei'ty acquired by husband in trust, § 250 
Property purchased with wife’s money, $ 252 
Marriage, 

Abandonment and nonsupport, averment as to 
in pleading, § 639 

Donations in consideration of, separate property, 
§ 469 

Property of wife, 

Estate of husband by virtue of, § 22, p. 422 
Marriage operating as gift to husband, S 23, 
p. 425 

Term as descriptive of persons connected by 
marriage tie, § 1 
Term wife as implying, § 3 
Marriage articles, § 82 

Indorsement on after marriage as part of ante¬ 
nuptial contract, S 92 

Marriage contracts, dissolution of community by 
death of spouse, shares of survivor and heirs as 
controlled by, § 558, p. 69 
Marriage settlements, S§ 75-118, pp. 652-592 
Abandonment, defense of, J 117, p. 590 
Actions, rescission of, § 116 
Adultery, forfeiture of rights under, § 115 


After acquired property. 

Inclusion in, § 104 

Law governing provisions respecting. § 101 
Validity of agreement respecting, § 94 
Antenuptial agreements or settlements, general¬ 
ly, ante 

Burden of proof, § 118 
Cancellation, § 116 

Change by supplementary contract, qonstruction 


together,, 5 ^Cj2 ^, 

Childi'en, provisions for, f 107 . , 
Chqses In action^ in<4qsion to, § i04 
Coercion, cancellation for, J^6 , 


.Copimuqity 

' Law governing. S 


^995 


^rovisiQp^fqr,.]^ 4^^, j^ 




Marriage settlements—Continued, 

Community waived by, presumption®, 5 -^89, p. 
1030 

Confidential relationship, burden of proof, § 97,. 
p. 571 

Conflict of laws, S 101 
Consideration, revocation based on, § 109 
Construction and operation, §| 99-108, pp. 572- 
583 

Community property provision, S 464 
General rules of, § 102 
Law governing, § 101 
Contingent interest, § 103 
Inclusion of, § 94 

Control of property affected, provisions for, { 106 
Creditors, rights of, f 108 
Death of spouse. 

Enforcement on, § 117, p. 588 
Power of disposition, § 106 
Deed, formalities required in respect of, § 86 
Defenses, actions to enforce, § 117, p. 590 
Disposition of property affected, provisions for, 
§ 106 

Divorce, revocation by, § 110 
Duress, cancellation for, § 116 
Enforceability, § 77 
Enforcement, 1117, pp. 588-591 
Equitable interest created, § 103,. 

Liability to sale on execution, § 108 
Equity, construction of contract, $ 102 
Estate or interest created, $ 103 
Estoppel, 

Defense of, § 117, p. 590 
Interest of wife as barred by, § 215 
Estrangement, extinguishment by, § 110 
Evidence, j 118 

Actions to cancel or set aside, § 116 
Weight and sufficiency, § 97, p. 571 
Exercise of power of disposition granted in, S 106 
Expectant interest, § 94 

Extinguishment Revocation or extinguishment, 
post, this head 

Fairness, determination of, f 97, p. 568 
Favorable construction to wife, § 102 
Foreign law, provision for determination of 
rights under, § 101 
Forgery, burden of proof as to, § 118 
Former marriage, provisions for children of, { 
107 
Fraud* 

Burden of proof as to, $ 118 
Cancellation for, f 116 
Evidence as to. § 118 
Presumption of, j 97, p. 570 
Good faith, release of property ri^ts, $ 97, p. 568 
GrandchUdr^m, term children as inriuding, $ 107 
j^rlooms ^ included in, $ 104 
^ Heirs, provisions for, $ 107 
' Inheritance, surviving spouse^ S 105 
I Inherited propeily, inclusion of, $ 104 

! Insurance, proceeds of as included in, § 104 

Intot,' 

Construction to accordance with, | 102 
Enforcement according to, $ 77 
Interpi^tation, law governing, {101 
Issue of marriage, provision for, $ 107 
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Marriage settlements—Continned, 

Joint deeds, construction of settlement in fonn 
of, S lOB 

Judgments, lien of as affected, § 108 

Jurisdiction, enforcement of, § 117, p. 588 

Knowledge of wife as to effect of, § 97, p. 569 

Lacbes, defense of, § 117, p. 590 

Law governing, § 101 

Liberal construction, § 102 

Liens, effect as to, § 108 

Management of property affected provision for, 
§ 106 

Marital rights, construction as to, § 99 
Misconduct, forfeiture of rights by, § 115 
Mistake, 

Burden of proof as to, S US 
Correction of, S 102 
Belief against 1116 
Mortgages, lien of as affected, § 108 
Mutual consent, revocation by, § 109 
Orphans* court, jurisdiction of actions to cancel, 
§ 117, p. 588, XL 67 
Partial invalidity, § 94 
Parties, actions to cancel, § 116 
Personal property as subject of, 194 
Personal rights and liabilities, inclusion o1^ § 94 
Persons entitled to enforce, § 117, p. 590 
Place of re^tration, § 87 
Pleading, setting aside, § 116 
Postnuptial settlements, generally, post 
Presumptions, § 118 
Fraud, § 97, p. 570 

Intention to provide for issue of marriage, 
§ 107 

Revocation, § 109 

Property rights as subject to variance by, { 94 
Public policy, § 76 
Purpose of, § 75 

Ratification, evidence as to, § 118 
Real property' as subject of, § 94 
Reasonableness of provisions for wife, § 97, pp. 
567-572 

Recordation, necessity, § 87 

Reformation of, parties to suit for, § 422 

Release, 

Property rights, § 95 

Reasonableness of provision for wife, 
i 97, p. 668 

Wife’s right in husband’s property, § 96 
Rights under, § 109 

Removal of parties to another state, law govern¬ 
ing, § 101 

Representatives, enforcemait against on death 
of party, {117, p. 591 
Residence, restrictions resfpecting, 8 94 
Revocation or extinguishment, 88 lOO-^llS, pp. 
588-586 

Consideration, § 109 

Express power of, 8 109 

Mutual consent, § 109 

Prior or subsequent misconduct, 8 115 

Separation or divorce, 8 110 

Subsequent legislation, 8 113 

Subsequent marriage, 8 HI 

Wins, 8 112 

Rules governing construction of, 8 192 


Marriage settlements—Continued, 

Separate estate of wife. 

Creation by, 8 230 

Management and control as affected, 8 507 
Reservation of power to mortgage in, 8 345 
Separation, extinguishment by, 8 HO 
Statutory provisions, superseding effect of, 8 100 
Subject matter of, 81 94-08, pp. 666-572 
Subsequent legislation, extinguishment by, § 113 
Subsequent marriage, extinguishment by, 8 HI 
Supplementary contract, construction with orig¬ 
inal, 8 102 

Surprise, cancellation for, 8116 
Surviving spouse, rights of, 8 105 
Tenancy in common, § 107 

Test as to adequacy of provision for wife, 8 97, Pw 
569 

Third persons, rights of, 8 108 
Time of registration, 8 87 
Trusts, settlement in form of, 8 103 
Undue influence, 

Burden of proof as to, 8 H8 
Cancellation for, 8 H6 
Evidence as to, 8 118 
Unknown Interests as subject of, 8 94 
Validity, 

Evidence, 8 97, p. 571 
Law governing, 8 101 
Vested interest under, % 103 
Waiver, 

Defense of, 8 H7, p. 590 
Evidence as to, 8 H8 
Property rights, 8 95 

Wife’s power of control and disposition, provision 
for, 8 106 

Wills, revocation by, 8 112 
Married women’s acts. 

See, also, Separate estate of wife, generally, 
post 

Statutory provisions, post 
Actions, 

Authorization by husband or court, 8 540, 
p. 9 

Capacity to sue or be sued, 8 540, p. 7 
Community property, right to sue in respect 
of, 8 641, p. 13 

Wife against husband, 8 543, p. 24 
Adverse possession by wife, 8 42, p. 498 
Antenuptial contracts of wife^ action against wife 
on, 8 410 

Antenuptial torts, spouse’s right of action against 
other for, 8 396, p. 882, nu 79 
Contracts, actions on, 8 399 

Wife’s contracts during coverture, 8 411 
Crimes, capacity to commit, 8 221 
Criminal conversation, husband’s right of action, 
8 698, p. 352 

Di'sabillties of coverture^ 

Effect of, 8 166 
Removal of, 8 235 

Estates by entirety, personal property, abolishing, 
8 35, p. 478 

False imprisonment, joinder of husband in action 
for,.8 541, p. 19 

Funeral expenseB, liability as affected by, 8 61, pb 
528 

Gifts from husband to wife, 8 148, p. 619 
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Married women’s acts—(Continued, 

Joinder of spouses, actions against, | 413 
Malicious prosecution, joinder of husband in ac¬ 
tion for, § 541, p. 19 

Medical services, liability of husband, § 60, p. 525 
Necessaries, common law liability affected, § 50, 
p. 513 

Partnership, 

Between spouses, § 129 
Married women as partners, § 211 
Personal injury of wife, joinder of husband, § 541, 
p. 16 

Possession, personal property, § 40 
Postnuptial torts of wife, action against wife for, 
§ 413 

Removal of disability, personal judgment, § 552, 
p. 46 

Separate estate of wife, §§ 233-236 
Construction, § 235 
Conveyance directly to wife, § 243 
Equitable estate, § 231 
Liberal construction, § 235 
Operation and effect, § 235 
Retroactive operation, § 236 
Strict construction, § 235 
Validity, § 234 

Vested rights of husband as affected by, § 234 
Support of wife, obligation as affected by, § 15, p. 
408 

Tenancy by entireties. 

Abolishment, f 31, p. 445 

Husband’s control of personal property 
held as, § 35, p. 485 
Application to, § 34, p. 462 
Torts, spouse’s ri^t of action against other for, 
S 396, p. 881 

Master of community, husband, management and con¬ 
trol of community prc^rty as, $ 506, p. 1072 
Matrimonial domicile, 

See, also, Domicile, ante 
Choice of, 110 

Community property, law of as controlling, § 466, 
p. 991 

Relationship as governed by law of, § 7 
Separate estate of wife, change of as affecting, § 
227 

Matrimonial offenses, support and maintenance, obli¬ 
gation as affected by, S 16, p. 411 
Means of wife, necessaries, adequate means, § 52, p. 
519 

Mechanics* liens. 

Pleading, actions to enforce, § 432, p. 925 
Separate estate of wife, 

Agent acting under power of attorney subject¬ 
ing to, § 537, p. 1169, n. 5 
Improvements on, § 333, p, 822 
Medical attendance, 

Community debt or obligation, $ 518^ p. 1112 
Family*expenses as including, f 64, p. 535; { 340 
Husband’s liability to furnish, § 15, p. 412; § 518, 
p. 1109, n. 11 

Husband’s right to maintain action for, { 541, p. 
17 

Necessaries, 

Charges for as, S§ 67, 340 
Liability for, § 60, p. 524 


Medical attendance—Continued, 

Personal injuries to w-ife requiring. 

Evidence for, § 439, p. 943 
Husband’s right of action for, $ 401, pp. 890, 
898 

Jury questions. 5 444, p. 962 
Pleading, § 431, p. 923 
Right of action for, § 401, p. 894 
Medicine, necessaries as including, $ G2 
Mental incapacity. 

See, also. Insanity, generally, ante 
Agency of wife for husband in case of, $ 66, p. 538 
Mental pain and suffering, 

Community property, damages for as, § 473, n. 47 
Criminal conversation, damages for, § 706, p. 361 
Injuries to wife, right of action for, § 401, pp. 892, 
896 

Merger, 

Antenuptial liabilities of wife, § 47 
Antenuptial settlements, promises and n^otia- 
tions in respect of, S 102 

Legal existence of wife in that of husband, S§ 6, 
165 

Separation agreement in divorce decree, effect of, 
§ 602 

Tort actions between spouses as barred under doc^ 
trine of, § 396, p. 877 

Mining entries, separate property, public lands ac¬ 
quired by, § 486 

Misappropriation, husband, liability of wife receiving 
money misappropriated, S 131, p. 604 
Misconduct, 

Abandonment or desertion, generally, ante 
Adultery, generally, ante 

Community property, forfeiture of rights in by, 5 
513. 

Marriage settlements, forfeiture of rights under, 
§ 115 

Matrimonial domicile, right to establish as affect¬ 
ed by, S 10 

Necessaries, liability as affected by, § 51 
Misjoinder of parties, action concerning, effect of, | 
425 

Misleading Instructions, 

Actions by or against, § 551, p. 42 
Actions involving, § 445 
Misrepresentations, 

Estoppel by, married woman, § 216, p. 707 
Separate estate of wife, estoppel by, § 270 
Separation agreement, setting aside for, § 593, pi 
170 

Mistake, 

Marriage settl^ents. 

Burden of proof, § 118 
Correction of, § 1Q2 
Relief against, $ 116 

Property settlement on dissolution of communityr 
avoidance for, § 589, p. 157 
Separate estate of wife, conveyance to husband 
by, estoppel, S 267, p. 748 
Mitigation of damages, 

Alienation of affections, § 694 
Criminal conversation, S 706^ p. 362 
Proof under general issue, $ 700 

Mode of living. 

Necessaries^ consideration of, i 57 
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'Mode of living—Continued, 

Separate maintenance, consideration in fixing 
award, § 624, p. 254 
Modification, 

Separate maintenance, allowance for, § 626, pp. 
270-275 

Pending appeal, § 628, p. 281 
Temporary allowance, § 619, p. 234 
Separation agreement, § 599, p. 183 

Alimony and divorce in separation suit as, § 
602 

Power of court, § 605; § 623, p. 249 
Moieties, 

Joint tenancy by, conveyance creating, § 31, p. 
445 

Tenancy in common, § 33, p. 455 
Molestation, separation agreement, breach of covenant 
not to molest, f 599, p. 182, n. 72 
Money, 

Pin money, § 23, p. 426 
Separate estate of wife including, | 237 
Mcmey judgment, separate maintenance, enforcement 
by execution, § 625, p. 270 

Monuments, family expenses as including, § 64, p. 536 
Mortality tables, alienation of affections, admissibility, 
§ 688, p. 334, n. 74 
Mortgages. 

See, also. Encumbrances, generally, ante 
Assignment, married women, § 190 
Avoidance, burden of proof, | 438, p. 938 
Community property, § 533, pp. 1147-1152 
Community obligation, § 521 
Conveyance by husband to wife by, § 616, p. 
. 1097 

Dissolution of community foreclosure, § 578, 
p. 121 

Foreclosure, liability to, § 569 
Heir of deceased spouse, interest of, § 563, p. 
92 

Joinder in representations as to community 
character, f 530 

Parties to foreclosure proceedings, § 542 
Separate property of wife mortgaged with, 
§ 5o2, p. 51 

Wife voluntarily mortgaging, § 552, p. 45 
Debt of husband, relief against wife’s mortgage 
securing, § 449 

Defective acknowledgment rendering Invalid as to 
wife, S 450 

Dissolution of community. 

Executor or administrator, power to execute, 
§ 583, p. 137, n. 81 

Foreclosure against survivor, f 578, p. 121, n. 
42 

Survivor as liaving power to make, § 579, p. 
124 

Eoreclosure, generally, ante 
Heirs, power to mortgage interest in community 
property, § 563, p, 92 
Husband to wife, validity of, 8 135 
Joinder in, 

Community character as presumed firom, § 
^1, p. 1044 

Surety^ip, 8 188, p. 678 
Married wom^, capacity to execute, § 196 
Note accompanying, liability of wife on, § 185, p. 
665 ^ " 


Mortgages—Continued, 

Personal liability on debt secured by, wife, 8 190 
Pleading, foreclosure against husband and wife, 
§ 432, p. 925 

Property of husband, security for property of wife 
dissipated by husband, 8 510, p. 1086 
Separate estate of wife, post 
Separate maintenance, husband’s property, § 625, 

p. 266 

Separation of property, effect on, § 554, p. 58 
Suretyship, 

Married women, § 188, p. 680 
Mortgage of property by wife as, § 188, p. 676 
Wife to husband. 

Evidence as to, 8 440, p. 951 
Validity, 8 140 

Motive, 

Alienation of affections. 

Admissibility of evidence, 8 688, p. 334 
Jury question, 8 690, p. 345 
Liability as dependent on, 8 662 
Parents not actuated by improper motive, 8 
681 

Necessaries, liability as affected by, 8 52, p. 519 
Motor vehicles, registration, ownership of spouse as 
established by, 8 275, p. 761 
Movables, community property, 

Gratuitous conveyance by husband, 8 534, p. 1153 
Law governing status, 8 466, p. 996 
Municipal courts. 

Desertion or nonsupport, jurisdiction of prosecu¬ 
tion for, § 636 

Separate maintenance, jurisdiction, 8 615, p. 217 
Murder. Homicide, generally, ante 
Musical education, necessary or family expenses, § 339 
Musical instruments, family expense, 8 64, p. 536 
Mutations of form, community or separate proi)erty. 
Character as changed by, 8 495 
Tracing, 8 490, pp. 1039-1042 
Mutual consent. 

Dissolution of community, 8 553 
Marriage settlements, revocation by, 8 109 
Separation by, obligation of support, 8 15, p. 410 
Mutual deeds, conveyances between, 8 516, p. 1098 
Mutual promises, separation agreement, consideration 
for, 8 596 

Mutual rights, duties and liabilities, 88 4r-74, pp. 394- 
552 

Necessaries, 88 50-64, pp. 508-536 

Abandonment of wife, liability, 8 52, p. 518; 8 
518, p. 1109 

Adequate means of wife, 8 52, p. 519 
Administration expenses, deceased wife’s estate, 
862 

Adultery, liability as affected by, 8 51 
Advances to wife, 8 62 
Agreement not to hold husband, 8 56 
Allowance to wife. 

Credit extended on, 8 56 
Notice of as affecting liability, 8 50, p. 51i 
Antenuptial liability for, 8 47 
Articles constituting, 88 57-62, pp. 522-531 
Artifidai teeth, 8 60, p. 5^ 

Assent of husband to furnishing, 8 56 
Attorney’s fees, 8 60, p, 526 
Automobile as, § 62 
Awnings, 8 58 ' ' 
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Necessaries—Continned, 

Basis of riglit to pledge husband’s credit for, § 
50, p. 511 

Benefits inuring to husband, liability as affected, 
$56 

Bill of particulars, action for, $ 432, p. 024 
Burden of proof. 

Extension of credit to husband, $ 56 
Lack of authority to pledge husband’s cred¬ 
it for, $ 50, p. 512 
Particular article as, § 57 
Separation, $ 52, p. 516 

Capacity of wife to contract, liability as de- 
X>endent on, § 50, p. 511 

Charges on books for, showing to whom credit 
was extended, $ 56 
Clothing as included, $ 57 
Cohabitation, liabili^ in case of, § 51 
Community property, liability for, § 527, p. 1126 
Conduct of person furnishing, liability as af¬ 
fected, § 52, p. 618 
Contract for, married woman, $ 183 
Credit on which furnished. 

Jury question, $ 444 p. 961 
Person other than husband, $ 56 
Credit to wife, notice not to give, $ 55 
Criminal charges,, legal services in defense 
against, $ 60, p. 527 
Decorations as, S 58 
Dental services, $ 60, p. 525 
Disability of husband as affecting liability, § 51 
Discretion of husband, § 15, p. 412, n. 87 
Dissolution of community, personal liability, § 

666, p. 101 

Divorce, 

Liability pending suit for, $ 51 
Pendency of suit, $ 53 
Domestic services, $ 62 
Dress, articles of, $ 59 
Drink as included, $ 57 
Earning capacity, consideration of, $ 57 
Elastic nature of term, $ 57 
Essential nature, $ 57 
Estoppel, denial of liability, $ 50, p. 511 
Evidence^ 

Admissibility, S 437, p. 935; $ 439, p. 9^ 
Sufildeney, $ 440, p 947 
Excessive amount, presumptions, $ 50, p. 513 
Exorbitant purchases, $ 57 
Extravagant nature, presumptions, $ 50, p. 513 
Eailure or n^ect to supply, § 50, p. 509 
Eeme sole trader, liability of husband for, $ 209 
Food, SS 57, 62 

Funeral expenses, § 61, pp 527-530 
Husband, $ 63 
Furniture^ S 58 
Groceries, $ 62 

Ground of liability for, $ 50, p. 509 
Habeas corpus, legal sanrice^ $ 61, p. 527 
Horse purdiasqd by wife >fior use in business, 
162. 

Hospital services, § 60^ p 525 
Hor^Old fmml^rerand supplies as, $ 58 , 
Implied authority to pledge husband’s credit for, 

S^aration through fault of wife, {>52, p 517 


Necessaries—Continued, 

Imprisonment of husband, liability as affected, 

$ 54 

Individual estate of wife, fumidiing of credit 
on, $ 56 

Insane spouse, legal services in securing admit¬ 
tance to asylum, $ 60, p 526 
Involuntary separation, liability as affected, $ 52, 
p518 

Ipso facto liability of husband for, $ 60, p. 510 
Joint liability, $ 518, p. 1111 

Joint actions against spouses, $ 412 
Judicial order or decree for wife’s maintenance, 

§ 51 

Jury questions, actions for, § 444, p 961 
Knowledge, separation of spouses, $ 52, p. 517 
Knowledge of husband, furnishing without, $ 50, 
p 510 
Lamp $ 58 

Law governing liability for, § 7 
Legal services, § 60, pp 526, 527 
Liability for, § 518, pp. 1109-1112 
Husband, §§ 50-56, pp. 508-522 

Credit given to person other than, $ 56 
Imprisonm^t as affecting, $ 54 
Misconduct of wife as affecting, $ 51 
Notice not to give wife credit, $ 55 
Particular circumstances affecting, $$ 
51-56, pp 514-522 

Pendency of suit for divorce or separa¬ 
tion, $ 53 

Primary liahUity, § 50, p. 508 
Wife, $ 63 

Ubd, l^al services in connection with, | 60, 
p. 527 

Loans to wife, i 62 
Luxuries as, $ 57 

Married women’s acts, liability as affected, $ 60, 
p.525 

Medical attention, $ 57; $ 60, p 524 
Medicine famished wife, $ 62 
Misconduct of wife, liability as affected by, § 51 
Mode of living, element of, § 57 
Motive of person furnishing, liability as affected, 
$62,p519 

Musical education of diildren, $ 339 
Mutual agreement, living separately by„ $ 52, 
p.519 

Note executed by wife for, separate obligattou as 
to, S 520, p 1115 

Notice not to famish, plea o4 $ 433 
Nursing services, $ 60, p. 525 
Offer of reconciliation or support, liability as 
affected, $ 52, p. 519 
Ornamental arti<des, $ 59 
Personal Judgment against wife'for, § 451 
Personal liability of wif^ $ 618, p lUO 
Contract for, $ 63 

Dissolution of (mfomimity, { 566, p. 101 
Pew in church, § ^ * 

Pleadini^ $ 4£^ P 9^ ;i i 549, p. 31, n. 28 
Pledge of hnepsand^i^ credit for, $ 50, p. 509 
Possession of'preperiy by wife, efferi: of, $ 50^ 
p. 510 

Presence of husband at time of sale^ liability as 
aflectei^ $56 
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Necessaries—Continued, 

Presumptions, 

Agency to pledge husband’s credit for, | 50, 
p. 511 

Furnishing on husband’s credit, § 56 
Primary liabUity for, 5 50, p. 508 
Professional services, § 60, pp. 524-527 
Protection of wife, legal services in connection 
with, I 60, p. 527 

Public expense, liability for necessaries fur¬ 
nished at, § 51 
Radio as, § 58 

Ratification, purchases by wife, § 56 
Reconciliation, offer of as affecting liability, § 
52, p. 519 

Reimbursement for moneys expended by wife 
for, I 50, p. 513 

Relative, contract with for, § 50, p. 514 
Replevin against husband, counsel fees, § 60, 
p. 526 

Re^dence, suitable place of as included, § 57 
Return of wife after separation, liability, { 52, 
p.518 

Rugs as, § 58 
S^arate estate of wife. 

Admissibility of evidence, § 439, p. 942 
Binding property for, § 518, p. 1110 
Enforcement of judgment against for, § 459 
Liability for. §§ 335-340, pp. 823-828; | 528, 
p. 1131 

Consent to contract by husband, { 338 
Executory contracts, § 335 
Funeral expenses, $ 340 
Husband contracting for, $ 338 
Items constituting necessaries, § 339 
Joint contract for, § 324 
Medical services, S 340 
Musical education of children, § 339 
Requisites of contract, § 337 
Secondary liability, S 335 
Separate maintenance, attorney’s fee in action 
for, § 60, p, 527 

S^arate property as liable for, § 528, p. 1131 
Separation, 

Liability as affected by, § 52, pp. 516-519 
Pendency of suit for, 153 
Sewing madhixie, § 58 
Social sphere, consideration of, § 57 
Sofa cushion as, § 58 
Station in life, element of, { 57 
Statutory provisions, 

Liability of husband, § 50, p. 513 
Presumptions as to agency of wife, ! 50, 
p. 512 

Style of living, consideration of, 157 
Suit money, litigation between hu^and and wife, 
§ 62 

Summer resort, room and board at, S 62, n. 11 
Suiqport and maintenance, 

Enforcement of obligation in action for^ § 15, 
p. 408 

Legal services, § 60, p. 527 
Liability as affected by offer of, § 52, p. 519 
Temporary separation, liability as affected, § 52, 
p. 518 

Third perscms, 

Contracting with for, $ 60, p. 509; | 63 


Necessaries—Continued, 

Third persons—Continued, 

Credit extended to, § 56 
Liability of husband for necessaries fur¬ 
nished to, S 50, p. 514 

Unconditional liability of husband, § 50, p. 510 
Verdict, actions for, § 446 
Washing as included, § 57 
Wearing aw>arel, § 59 
Negligence, 

Personal injury action, defense of, § 546 
Separate estate of wife, husband as agent for 
wife, liability, § 293, p. 779 

Negotiable instruments. Bills and notes, generally, 
ante 

New trial, 

Alienation of affections, § 691 
Criminal conversation, actions, § 703 
Next friend. 

Costs, liability for, § 461 
Married women, suit in equity by, § 389 
Party to action, substitution as, § 423 
Separate estate of wife, actions concerning by, § 
406, p. 903 

Separation agreements, insanity of wife, § 606, p. 
194 

Nil debet, evidence admissible under plea of, § 437, p. 
933 

Nominal damages, criminal conversation, § 706, p. 361 
Nominal defendant, husband as in action for tort of 
wife, § 468, p. 979 
Nominal title, 

Community proi)erty, interest of spouses as af¬ 
fected by, § 502, p. 1070 

Separate property, evidence of ownership, { 489, 
p. 1037 

Non est factum, plea of, actions against, § 433 
Nonjoinder of x>arties, actions involving. 

Effect of, § 425 
Objections to, $ 426 
Nonresidents, 

Community property, laws as applying to, § 466, 
p. 992 

Separate maintenance, rights of wife to enfofce 
order for support, § 625, p. 257 
Nonsupport, 

See^ also. Support and maintenance, general¬ 
ly, post 
Abandonment, 

Continuing offense, § 634 
Elements of offense of, § 633, pp. 288-291 
Alimony, allowance in prosecution for, 

648, pp. 304-311 

Arrest of husband in connection with prosecu¬ 
tion for, § 638 

Attorney’s fees, prosecution for, § 652, n. 10 
CSlvil action, pmdency as bar to prosecution fdir, § 
635, p. 294 

Complaint in prosecution for, f 637 
Desertion as including offense of, § 630, p. 286 
Evidence, prosecution for, § 640, p. 300 
Imprisonment for, validity of statute authorizing, 
§ 630, p. 285, n. 78 

Indictment, information or complaint in prosecu¬ 
tion for, I 639 

Judicial separation, defense to prosecution for, § 
635, p/ 293 
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Non&upiL'ort—Continued, 

Jurisdiction, prosecution for, § 636 
Marriage, averment as to in, § 639 
Offer to provide as defense to prosecution for, | 
635, p. 294 

Hefusal of wife to live with husband as relieving 
him of criminal liability for, § 635, p. 292 
Separation, pendency of action for as bar to pros¬ 
ecution, § 635, p. 294 

Temporary support pending appeal in prosecution 
for, § 643, n. 73 
Venue, prosecution for, § 636 
Willfulness, allegation of, § 639 

Notary, partition of community property, dissolution 
of community, § 590, p. 167 
Notes. Bills and notes, generally, ante 
Notice or knowledge. 

Alienation of affections. 

Burden of proof as to, § 687 
Marriage relationship, § 663 
Contracts, third persons as chargeable with no¬ 
tice of coverture, § 179 
Conveyances, 

Between spouses, § 516, p. 1099 
Presumptions, § 438, p. 938 
Credit to wife, notice not to give, § 55 
Criminal conversfition, marriage status, § 698, p. 
353 

Death of wife, liability of funeral expenses as de¬ 
pendent on, § 61, p. 528 

Dissolution of community, purchaser of property 
from survivor, f 563, p. 96 
Estoppel, separate estate of wife, § 266 
Feme sole trader. 

Intention to do business as, | 206, p. 695 
Proceedings to be declared, § 206, p. 697 
Husband acting as agent for wife, effect of no¬ 
tice to, § 74 

Marriage settlements, wife’s knowledge of facts, § 
§ 97, p. 569 

Partition of community property, dissolution of 
community, § 590, p. 167 
Partnership, married woman as partner, $ 211 
Separate estate of wife. 

Agency of husband. 

Implied ratification of acts, § 297 
Notice to husband as notice to wife, § 
294 

a?hird persons, § 293, p. 777 
Conveyance to married woman as notice of 
daim, | 529 

Conveyance to wife with knowledge of hus¬ 
band, presumptions, § 491, p> 1045 
Estoppel, apparent title in another, $ 267, p. 
749 

Filing of notice, § 232 
Laches as dependent on knowledge, { 271 
Separate maintenance, 

Application for t^porary alimony and coun¬ 
sel fees, { 619, p. 230 

Modification or vacation of decree for, { 626, 
p. 274 

Separation, liabilil^ for necessaries as affected, § 
52, p. 517 

Sdretyi^p, wife as surety for husband, S P- 
675 


Notice or knowledge—Continued, 

Tort of spouse, liability as dependent on, $ 523, p. 
1121 

Nul tid record, evidence admissible under plea of, § 
437, p. 934 
Nursing, 

Earnings of wife, separate estate, § 259 
Necessaries, services as, § 60, p. 525; § 518, p. 

1111, n. 36 
Personal injuries to, 

Husband, wife’s right of action for, | 404 
Wife, husband’s right of action for, § 401, p. 
891 

Obedience, husband’s right to use physical force to 
compel, § 13 
Objections, 

Capacity to sue or be sued, married women, § 
389 

Parties to actions, § 426 
Separate maintenance. 

Defect of parties, § 617 
Jurisdiction of court, § 615, p. 219 
Venue of action, { 615, p. 222 
Separation of property, nonexecution of judg¬ 
ment, i 554, p. 61 

Obligations. Marital rights and obligations, generally, 
ante 

Occupancy, 

Home, determination of, § 9, n. 88 
Separate estate of wife. 

Admissibility of evidence on issue of owner¬ 
ship, S 274 

Husband’s right of, { 289 
Offenses, 

Abandonment or desertion, generally, ante 
Nonsupport, generally, ante 
Offer and acceptance, separation agreements, neces¬ 
sity, § 594 
Oil and gas lease, 

Community property, husband, § 533, p. 1149, n. 
15 

Dissolution of community, survivor, § 579, p. 124 
IndlviduaDy owned tracts, construction of, § 39 
Onerous donation, community property, power of hus« 
band to make, § 534, p. 1154 
Operation and effect. 

Community property law, j 465 
Conveyances, separate estate of wife, { 382 
Feme sole trader, decree authorizing, * { 206, p. 
697 

Gifts, husband to or for wife, 1148, pp. 618-621 
Marriage settlements, §§ 99-108, pp. 572-583 
Community property provision, § 464 
Law govern]^, § 101 

Married women’s acts, separate estate of wife, § 
235 

Mortgages, s^arate estate of wife, $ 347 
Ddbt of husband, § 357 
Operation of law, separate estate of wife^ 

Creation by, § 232 

Termination of husband’s agency by, § 298 
Options, tenancy by ^tirety in option to purchase 
land, 5 34^ p- 461 

Oral agreement, separation agreement, § 595 
Oral lease, community property, joinder of wife as 
essential, § 533, p. 1149 
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Order of court, 

Conveyances, husband to wife, § 133 
Separate estate of wife, conveyance wife to 
husband, § 323 

Origin, 

Antenuptial settlements, $ 79 
Community property, system of, § 462, p. 987 
Ornamental articles, necessaries as including, § 59 
Orphans’ court, marriage settlements, jurisdiction of 
action to cancel, § 117, p. 688, n. 67 
Outstanding title, community, acquisition as against 
separate estate by purchase, § 498 
Overreaching, antenuptial contracts, freedom from, 
I 80 

Overseer of the poor, desertion or nonsupport, com¬ 
plaint in prosecution for, § 637 
Ownership, 

S^, also, Title, generally, i>ost 
Community property, equality of rights as to, § 
502, p. 1069 

Earnings of wife, presumptions as to, § 273, p. 
758 

Improvements on realty owned jointly, | 33, p. 
454, n. 65 

Joint bank accounts, right of survivorship, § 35, 
p. 487 

Joint ownership, generally, ante 
Separate estate of wife, p^ 

Separate property, individual nature, | 503 
Surviving spouse, community property, § 558, p. 
66 

Tenancy by entirety, § 34, p. 458 
Usufructuary, imperfect or quasi usufruct, § 562, 
p. 91 

Pain and suffering, 

Community property, damages for as, § 473, n. 
47 

Injuries to wife, personal right of action for, $ 
401, p. 890 

Paraphernal property. 

Actions involving, parties, § 541, p. 20 
Xlefli^ § 469 
Dissolution of community, 

liability for debts, i 566, p. 100, n. 54 
Possession, f 576 

Betaking after renunciation, § 560, p. 87 
Exchange for,other prope^, § 537, p, 1163 
Sei^ate estatq of wife, § 4t^ 

MaTM^;ement and control of, $ 507 
Wife’s right of action to regain administra¬ 
tion of, I 543v Pw ^ 

Paraphernalia, 

Property of wife, debts of husband, Uah^ity for, 
§ 30 

Wife, right to retain on death of husband, g 23, 
p. 426 

Parent and child. 

Abandonment support of wife by, g 633, p, 289 
Alienation of affections, 

Harboring noarried child, g 682 
Joint tort feasors, liability as, g 685 
LiabiUfy of parent, g§ 680, 681 
Pr^umption as to malice, g 687 - ' 

Compelling wife to live in home of parents, g 10 
Con^ance' to married daughter, separate gift 
^ 1 r SB presciiiied,'i 491, pv 1943 
Infants, generally, ante * 


Parol agreement, antenuptial settlement, g 81 
Parol dedication, jointly owned land, § 37 
Parol gifts, wife to husband, validity, § 156, n. 98 
Parol leases, separate estate of wife, validity, g 376 
Parol or extrinsic evidence. 

Community or separate property, admissibility on 
issue, I 489, p. 1033 

Community property, admissibility, § 490, p. 1041 
Gift from husband to wife, rebuttal of presumi^ 
tion by, g 153, p. 634 

Parol partition, married women, joinder in as bind¬ 
ing. § 196 

Parol trust, married women, power to create, g 171 
Partial invalidity, marriage settlements, effect of, g 
94 

Parties to actions, §g 422-426, pp. 913-918 
Alienation of affections, g 685 
Appeal and error, § 460 
Bringing in new parties, g 423 
Change of, g 423 

Community debt or obligation, g 542 
Community property, actions concerning, § 541, 

p. 11 

Feme sole trader, proceedings to become, § 206, 
p. 696 

Husband, snit by or against, g 422 
Intervention, g 424 

Marriage settlements, canc^ation of, § 116 

Misjoinder, effect of, g 425 

New parties, bringing in, g 423 

Next friend, substitution as, g 423 

Nonjoinder, § 425 

Objections to, g 426 

Partition, dissolution of community, § 596, p. 1^2 
Postnuptial settlements, proceedings to enforce, g 
117, p. 588, n. 69 

Separate estate of wife, actions concerning, g 422; 

§ 540, p. 8; g 542 
Separate maintenance, g 617 
Separation agreements, g 606, p. 193 
Setting aside, g 607, p. 197 
Waiver of defects, g 426 
Partition, 

Common law, release of interest by deed of, S 
132 

Community property, dissolution of marital rela¬ 
tion as prerequisite, g 554, p. 56 
Effect of, g 499 

Proceedings for s^aration of property, g 554, 
IX 58 

Dissolution of community, ante 
Divorce, spouse’s right to, g 590, p. 158 
Joint tenancy* filing of action as severance, g 33, 
p. 455 

Married wmnen, validity of, g 196 
Property held jointly by wife with others, g 26 
Separate property, character as affected, § 499 
Tenancy in common, | 33L, p. 453 
Partneri^p, 

Between cg)onses, gg 129, 515 
Evidence as to, g 440, p. 951 
Community obligati<ms, debts incurred as mem¬ 
ber of, g 522 

Conmmiity of iMX)periy between i^uses as, { 
462, p. 986 . . 

change in status in^ 

vestment in, g 497 
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Partiiership—Continued, 

Feme sole, subsequent marriage as dissolving, § 

211 

Loans to partnership of which i^use is member, 
liability, § 128, n. 12 
Married woman, § 211 

Presumption as to Investment being with 
community funds, § 490, p. 1040 
Separate estate of wife, liability for debts of, S 
324 

Separate property, transmutation into communi¬ 
ty property by Investment in, § 497 
Tenancy by entirety distinguished, § 34, p. 400 
Passbook, gift of bank deposit, delivery as amount¬ 
ing to, § 152 

Paupers, necessaries furnished wife as, liability, § 51 
Payments, 

Separate maintenance, provision for in decree, § 
623, p. 251 

Separation agreement, § 599, p. 183 
Pecuniary damage, criminal conversation, necessity of 
lowing, § 698, p. 353 

Pecuniary situation, criminal conversation, showing 
on question of damages, § 706, pp. 361, 364 
Pendente lite, separate maintenance, appeal from al¬ 
lowances, § 628, p. 279 

Pending actions, marriage pending suit against wife, 
Joinder of husband, § 540, p. 9 
Pensions, separate property, § 471, p. 1006 
Performance or breach, separation agreements, § 599, 
pp. 181-184 

Perio^cal payments, separate maintenance, provision 
for in decree, § 623, p. 251 
Perishable property, community property, disposal on 
temporary absence of husband, § 531, p. 1139 
Permanent separation, separation agreements, con¬ 
struction so as to effect, § 598, p 180 
Permanent support, ^paration agreements, allowance 
for in action to annul, 1607, p. 199 
Personal adornment, separate estate of wife, asquisi- 
tion with community funds, § 496, p. 1064 
Personal defense, coverture, plea of as, § 436 
Personal injuries. 

Actions for, spouse’s right to maintain against 
.other, § 396, p. 877 

Community or separate property, damages for as, 
§473 
Husband, 

Bight of action for, § 404 

Against wife, § 396^ p. 879 
Release of liability for, married women, § 189 
Support of family, liability as Including bills in- 
curr^ by reason of, § 15, p. 412, n. 90 
Wife, 

* Admissibility of evidence in, '| 439, p 942 
Burden of proof in actions for, i 438, p. 938 
Cause of action for, § 401, pp. 890-899 
Dissolution 6t community, right of action 
after,§564 • ^ 

Husband’s authorizati(m as ei^sehtial to ac¬ 
tion for, § 540, p.‘10 ‘ , 

Husband’s rigit^ttP iec 6 ver 3 ^ fe>3r, p. 895 
Intervenjdon of’'Wife.fe \ 

Kegbgence of husband as def^isb' fk action 

Parties’to action for, § 541, p 14 : 


Personal injuries—Continued, 

Wife—Continued, 

Pleading, § 431, p. 922 

Evidence admissible under, § 437, p 935 
SufSciency of evidence, § 440, p. 948 
Verdict, §446; § 631, p. 42 

Personal Judgment, married woman as bound by, 

I 190 

Personal liability, community debt or obligation, § 
525 

Dissolution of community, § 566, p. 100 
Personal ornaments, separate estate of wife, $ 237 
Personal property, 

Acquisition of, § 35, pp. 476-492 
Estates created, § 35, p. 478 
Adverse possession, § p. 498 
Alienation, right of husband, § 19 
Capacity to transfer, married woman, § 196 
Community and separate property, right of ac¬ 
tion for loss of, § 641, p 20 
Commimity property. 

Consent to disposal of, § 531, p. 1135 
Domicile as controlling status, § 466, p. 992 
Encumbrance or pledge of, consent, § 533, 
p. 1151 

Husband’s power to sell, § 532, p. 1144 
Purdiase by husband, presumptions, § 491, 
p 1046 

Wife’s authority to sell, § 532, p 1146 
Consideration, source as determinative of estate 
created, § 35, p 481 

Dissolution of community, accounting, § 586, p. 
145, n. 86 

Gift of, husband to or for wife, § 148, p. 618 
Husband, parties to action for damages to, § 407 
Infant wife, husband’s right as to, § 21 
Intent, estate created on acquisition of, § 35, 
p 478 

Joint ownership, possession, § 40 
Joint possession, presumptions as to owmership, 
I 273, p. 756 

Joint tenancy, § 35, p. 477 
Incidents of, § 35, p. 483 
Source of consideration as determinative, 
§ 35, p. 481 

Law govemii^ respective rlgbts in, § 7 
Marriage settlements, subject matter.of, f 94 
Possession, right as to, § 40 
Possession of wife, presumption as to ownership, 
§273,pT55 

Remedies of creditors, § 35, p 486 
Sales of, betwe^ spouses, § 131, pp. 603-606 
Separate estate of wife, p^ 

Source of consideration, estate createid as deter¬ 
mined by, § 35, p 481 

Survivorship, tautocy with right of; § 35, 
p. 480 

Tenancy hy entirety', post* ’ ‘ 

Teolanc^ in common, § 35, p 477 
Incid^ of, § 35, p. 484 
Triplets, 

Between'louses, { 131, jp. 603-606 

Requisites of cqnveyance, § 516, p. 1098 
Capacity of maMed woman to transfer, 
§196. 

Fraud of wlfe^ § 20, p 417 
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Pen^nal property—Continued, 

Wife, 

Conversion of or injury to, § 405 
Debts of husband, liability for, § 30 
Husband's rights in respect of, §§ 23, 24, pp. 
425-434 

Interest in personal property of husband, 

§18 

Interest of husband in property purchased 
with, i 21 

Beduction to possession by husband, § 24, 
pp. 427-434 

Waiver of husband’s rights in respect 
of. § 27 

Personal representatives, 

Marriage settlements, enforcement against on 
death of party to contract, § 117, p. 591 
Separate estate of wife, proceedings for account¬ 
ing by, § 302 

Personal rights and duties, §§ 9-13, pp. 397-404 
Laws governing, § 7 

Personal services, community property, proceeds of 
contract for, § 487, p. 1026 
Petition. Pleading, generally, post 
Pews, necessaries as including, § 62 
Phrases, use of term wife in, § 3 
Physical debauchment, alienation of affections. 
Admissibility of evidence as to, § 688, p. 334 
Element of, § 668 

Physical force, husband’s right to use to control wife, 

S 13 

Physical incapacity, agency of wife for husband dur¬ 
ing. §65, p. 538 

Physical separation, alienation of affections, element 
of, §667 

Piano, necessaries, § 518, p. 1111, n. 36 
Pin money, property of wife, § 23, p, 426 
Place, 

Abandonment, allegations as to in indictment 
charging, § 639 

Contracts, performance of, law governing, § 177 
Criminal conversation, pleading, § 700 
Marriage, domicile distinguished, § 7 
Marriage settlements, registration, § 87 
Pleading, 

Actions «^;ainst husband or wife, § 549, p. 31 
Actions between spouses, f 549, p. 33 
Alienation of affections, § 686 
Amendment, § 549, p. 35 
Answer, actions involving, § 433 
Community property, actions concerning, § 549,^ 
pp. 29-36 

Complaint Declaration, complaint or petition,^ 
post, this head 
Contracts, 

Actions against husband or wife, § 432, p. 

924 

Actions by husband or wife on, § 431, p. 922 
Coverture, defense of, § 436; § 549, p. 34, n. 41 
Wife, § 549, p. 31 

Criminal conversation, action for,- § 700 
Dedaration, complaint or petition, §§ 429-432, pp. 
919-927 

Actions against husband or wife or both, 

§ 432, pp. G24r&27 
Actions between spouses, § 430 
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Pleading—Continued, 

Declaration, complaint or petition—Continued, 
Actions by husband or wife or both, § 431, 
pp. 920-924 

Default judgment, necessity of support by, § 552, 
p. 47 

Demurrer, § 434 
Dissolution of community, 

Action against survivor, § 578, p. 122 
Actions by or against personal representa¬ 
tive, § 583, p. 141 
Actions by survivor, § 576 
Proceedings involving conveyance by surviv¬ 
or. § 579, p. 130 
Enticement; actions for, § 686 
Estoppel by, married women, § 214 
Evidence admissible under, § 437, p. 933 
Family expenses, actions against husband and 
wife. § 432, p. 927 

Feme sole trader, proceedings to become, § 206, 
p. 696 

Joint actions by husband and wife, § 431, p. 920 
Joint contracts, actions on, § 432, p. 925 
Marriage settlements, actions to set aside, § 116 
Mechanics* liens, action to enforce, § 432, p 925 
Necessaries, action for, § 432, p. 927 
Partition, dissolution of community, § 590, p. 163 
Personal injuries to wife, actions for, § 431, p. 
922 

Petition. Declaration, complaint or petition, 
ante, this head 
Replication or reply, § 435 

Separate estate of wife, actions concerning, § 549, 
p. 30 

Separate maintenance, actions for, § 620, pp. 
235-239 

Decree as required to conform to, § 623, p. 
250 

Temporary allowance, § 619, p. 230 
Separation agreements. 

Recovery on, § 606, p. 193 
Setting aside, § 607, p. 198 
Separation of property. 

Action for, § 554, p. 57 
Setting aside judgment of, § 554, p. 59 
Torts, actions by or against husband or wife, 
§ 431, p. 922; §432, p. 927 
Trover and conversion, separate estate of wife, 
§ 431, p. 922 

Pleas, actions involving, § 433 

Pleating machine, community obligation, dd>t con¬ 
tracted for purchase of, §-''517, p. 1102, n. 50 
Pledge of credit, necessaries, right of wife to pledge 
husband’s credit for, § 50, p. 509 
Fledges, 

Choses in action belonging tq wife, § 24, p. 432 
Ck>mmunity property, power of husband, § 533^ 
p. 1148 

Joint bank accounji; right of, § 35, p. 490 
, Separate estate of ^e, post 
, Separate property, husband, § 5^6 
Suretyship, pledge of property of wife as, § 188, 
Pw 676 , j 

Tenancy by ^tlrety, personal property, § 35, p. 
486 ' 
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Plural wife, 

Adverse possession against de facto husband, 

§ 42, p. 499 

Gift by husband to, validity, § 148, p. 618 
Police pension fund, separate maintenance, attach¬ 
ment under support order, § 625, p. 268 
Political rights, married women, § 175 

Polygamous wife, adverse possession against de facto 
husband, § 42, p. 499 

Pooling moneys, surplus as joint funds, § 35, p. 481 
Poor, overseer, complaint for abandonment or deser¬ 
tion by, § 637 

Possession, §§ 40-42, pp. 495-602 

Adverse possession as between, $ 42, pp. 497-502 
Community property, 

I>issolution of community as affecting right, 

§ 562, pp. 88-91 

Presumption in favor of as overcome by, § 
489, p. 1038 

Rights as to, § 506, p. 1073 
Furniture, rights as to, § 40 
Gifts from husband to wife, effect of, § 150 
Jury questions as to, § 444, p. 958 
Personal property, right of, § 40 
Real property, S 41 
Separate estate of wife. 

Gift to husband as shown by, $ 158, p. 642 
Husband*s right of, § 280 

Tenancy by entirety, property held in, § 34, p. 462 
Usufructuary, dissolution of community, § 562, 
p, 90 

Postnuptial contracts, r^ease, validity of, § 96 
Postnuptial settlements, §§ 89-91, pp. 562-666 

See, also. Marriage seWemaits, generally, 
ante 

Antenuptial contracts affected by, §§ ^, 93 
Burden of proof, fairness, § 97, p. 570 
Children, provisions for, 1107 
Concealment, presumption of, § 97, p. 570 
Confidential relationship, burden of proof where 
existing, § 97, p. 571 
Consideration, § 91 
Execution of, § 90 
. Fairness, § 89 

Burden of proof, i 97, p. 670 
Form, § 90 
Fraud, § 89 

Presumptions, $ 97, p, 570 
Good faith, release of property rights, § 97, pt 668 
Jurisdiction, enforc^nent of, S 117, p. 588 
Mistake, correction of, § 102 
Modification of antenuptial contract by,, | 93 
Mutual promises as sufficient , considera^on, § 91 
Parties, enforcement of, § 117, p. 588, n. 69 
Presumptions, § 89 ^ , 

Fraud, § 97, p. 570 
Priority as between, § 90 

Property rights as subject to variance by, $ 94 
Registratibn or recording, $ 90 
Release of property rights. 

Consideration, §'91 • 

Husband’s rights inf wif^s proiierty, § 98 
Reasonableness V>f provision for wife, § 97, 
p. 568 ' ' ' 

Revocktldai' Resumption''marital relations, § 
lO® ' 


Postnuptial settlements—Continued, 

Seal, consideration as required to be shown when 
under, § 91 

Separate estate of wife, creation by, § 230 
Third persons, validity as against, § 91 
Trustee, intervention of, § 90 
Validity of, § 89 

Wills, specific legacy in accordance with, § 102 
Writing, necessity, § 90 
Postnuptial torts, 

Liability in respect of, § 219, pp. 710-714 
Wife, joinder of spouses in action for, § 413 
Potential earning capacity, separate maintenance, 
award based on, | ^4, p. 256 
Power of attorney. 

Conveyances, separate estate of wife, § 384 
Deed executed under, validation by curative act, 

§ 202 

Husband to wife, evidence showing, § 512, p. 10^ 
Management of husband’s business pursuant to, 
authority of wife, § 65, p. 539, n. 43 
Married woman, authority to execute, § 171 
Real property of wife, acknowledgment or re¬ 
cordation, § 290 
Separate estate of wife, 

Conveyance by agent under, § 537, p. 1160 
Encumbrance by agent under, | 537, p. 1169 
Power of sale, husband’s deed to wife under, pre¬ 
sumption of gift, § 153, p. 629 
Practice. Procedure, generally, post 
Preferences, community property. Indebtedness to 
both spouses, § 509 

Prenuptial obligations. Antenuptial debts or liabili¬ 
ties, generally, ante 

Prescription, community or separate property, title 
acquired by, § 471, p. 1006 
Presumptions, 

Abandonment, prosecution for, § 640, p. 296 
Actions involving, § 438, pp. 936-941 
Adverse possession, § 42, p. 498 
Agency, 

Husband for wife, § 70, p. 547 
Wife for husband, § 66, p. 538; § 67; § 512, 
p. 1093 

I Alienation of affections, action for, § 687 
Antenuptial contracts, 181 
Antenuptial settlements, 

Date of execution, § 118 
Delivery, § 86 
Fraud, § 97, p. 670 

Bank d^slts, ownership, § 273, p. 757 
bausa mortis gifts, transfer to wife during last 
‘ illness, 1163, p. 629 

Community business, pleading, § 549, p. 33 
Community debt or obligation, | 517, p. 1102, 
n.50 

Bills and notes, f 520, p. 1114 
Character as, § 517, p. 1103 
Community or separate funds, improv^ents 
made with, § 510, p. 1081 
Community pr<^rty, ante 

Confidential relationship, dealings with eadh oth¬ 
er, § 614 

Contracts, mipied women, § 178 
Conveyances, 

Husband to wife, i 139 
Wife to husband, § 146 
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PresuiBptions--ContinTied, 

Ck>verture, § 441 

Crimes, coercion by husband, § 222 
Disability of coverture, § 389, n. 7 
Dissolution of community. 

Acceptance, § 560, p. 85 
Actions against survivor, § 578, p. 122 
Community debts or obligations, § 583, p. 138 
Proceedings involving conveyances by sur¬ 
vivor as liquidator, § 579, p. 130 
Property as being community property, § 572, 
pp. 109-112 

Earnings of spouse, community property, | 489, p. 
1031, n. 1 

Earnings of wife, separate estate, § 273, p. 758 
Gifts, 

Husband to wife, § 153, p. 628. 

Jury Question, § 154 
Undue influence, § 153, p. 629 
Wife to husband, § 158, p. 637 
Head of family, § 9 
Hous^old goods, ownership, § 18 
Joint ownership^ personal property, § 35, p. 482 
Joint t^ancy, 

Bank deposit, § 35, p. 491 
Deed as creating, § 31, p. 449 
Living together, suit against husband for neces¬ 
saries, i 52, p. 516 
Loans, community obligation, 8 519 
Marriage settlements, 8 US 

Intention to provide for issue of marriage, 8 
107 

Hevocation, 8 
Necessaries, 

Agency of wife to pledge husband's credit for, 
8 50, p. 511 

Famishing on husband’s credit, § 56 
Personal property, ownership, 8 273, p. 755 
Possession, fandly relationship as basis of, 8 d2, 
p 408 

Postnuptial settiements, 8 89 

Fraud and concealmmt, 8 97, p. 570 
Beal prt^perty, ownership, 8 273, p. 755 
Separate estate of wife, post 
Separate maintenance, 

Actions for, 8 621, p. 239 
Appeal, 8 628, p. 280 

Indulging in favor of validity of decree, 8 627, 
p. 276 

Temporary allowance, good faith, 8 619, p. 230 
S^rate property, post 

Separation, liability for necessaries, 8 52, p. 516 
Separation agreements, fairness, ? 593, 173 

Sole ownership of projwrty conveyed, Joinder in 
deed, 8 39 

Suretyship, note signed by husband and wife, 8 
438, p. 940 

Tenancy by entirety, bank account, 8 35, p. 489, n. 
IQ 

Tenancy in common. 

Conveyance as creating, 8 31, p. 451 
. ..E^lual interest of spouses, 8 33, p. 455^ n. 81 
Title to property, 8 438, p. ^7 
Torts of wifc^'coerdon by husband, 8 219, p. 711 
Transfers p^rsohalty betweai spouses^ 8131, p. 
605 


Presumptions—Continued, 

Undue influence, 

Conveyances between spouses, 8 516, p. 1097 
Gifts by husband to wife, 8 153, p. 629 
Transactions between, 8 514 
Primary liability. 

Funeral expenses of wife, 8 61, p. 529 
Necessaries, 8 50, p. 508 
Support and maintenance, 8 14; 8 15, p. 407 
Principal and agent, 

See, also. Agency, generally, ante 
Community prc^erty, 

Agency between spouses, 8 512, pp. 1089-1093 
Husband as agent of wife in respect of, 8 506, 
p. 1073 

Contract by married woman through agent, law 
governing, 8 177 

Crime by wife as agent of husband, liability for, 
8 224 

Estoppel of wife by acts of husband as agent, 8 
213 

Feme sole trader. 

Carrying on business through agent, 8 207 
Consent of husband by acting as agent, 8 206, 
p. 695 

Power to appoint agent, § 208 
Married women, 

Acting as agent, 8 172 
Appointment of agent, 8 171 
Purchases for married woman by agent, liability 
for, 8 187 

Katiflcation of acts of agent, married women, § 
171 

Separate estate of wife^ post 
Torts of agent, 8 219, p. 710 

Husband acting as agent of wife, 8 219, p. 710 
Prinripal and surety, 

Abandonment, support order in prosecution for, 
8 645, pp. 307-310 

Burden of proof, wife’s contract of suretyship, 8 
438, p. 939 

Capacity to contract as surety, married women, 8 
188, p. 674 

Community obligation as to suretyship, 8 521 
Contract by wife as principal, bmiefit of estate, 8 
188, p. 677 

Dissolution of community, liability on bond of 
survivor, 8 580, pp. 181-134 
Estoppel, wife as surety for husband, 8 216, p. 708 
Evidence, wife as surety, 8 439, p. 944 
Family expenses, statutory provisions respecting, 
8 64, p. 533 

Husband as surety for wife, 8 46 
Indorsement of note by wife as surety, 8 188, p. 
680 

Leases, married women as surety on, 8 188, p. 679 
Married wmnen as surety, 

Bur^en.of proof as to, 8 438, p. 939 
Disability of coverture of prlndpal, 8 193, n. 
73 

t Evidence, 8 440, pp. 946, 949 
J^ question^, 8,4^ p. 959 
Batifl^tiop of contract as surety for hus¬ 
band’ debi 8 564 

Po^er nminiqd ft 368, p. 
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PHncipal and surety—Continued, 

Presumptions, wife’s contract of suretyship, | 438, 
p. 939 

Separate estate of wife. 

Encumbering as security for husband’s debts, 

§ 537, p. 1170 

Liability on contract of suretyship, § 329 
Mortgage on for debt of husband as surety¬ 
ship, § 359 
Statutory provisions. 

Married women as sureties, § 188, p. 670 
Wife as surety for husband, § 188, p. 673 
Support order, liability on bond given in connec¬ 
tion with, ! 625, p. 261 

Test of surety^ip, married women, § 188, p. 674 
Wife, 

Surety for husband, § 188, p. 672 
'Validity of contract of suretyship, § 521 
Prior encumbrances, separate estate of wife, lialnlity 
on, § 332 

Prior estrangement, alienation of affections, defense to 
action for, § 672 
Priorities, 

Dissolution of community, creditors, § 568 
Postnuptial settlem^ts, § 90 
Separate estate of wife, charges against, § 365 
Privileges of coverture. Disabilities and privileges of 
coverture, generally, ante 
Probate courts. 

Dissolution of community, 

Partition of community property by, § 590, p. 
158 

Supervision of administration, § 574 
Marriage settlements. Jurisdiction, § 117, p. 588, 
n. 67 

Separate malntmiance, jurisdiction of action for, 
§ 615, p. 217 
Procedure, 

Accounting, husband as agent in respect of sepa¬ 
rate estate of wife, 3 302 
Criminal prosecution, § 222 
Feme sole trader, proceedings to become^ § 206, pp. 
694^688 

Separate estate of wife, enforcement of liabilities 
or charges against, 3 361 

S^rate maintenance^ ten^rary allowance, 5 019, 
p. 229 

Separation of property, 3 554, p, 57 
Process, 

Actions involving, 3 ^ 

Community property, actions involving, 8 648 
Separate estate of wife, actions Involving, 3 427 
Separate maintenance, actions for, 3 618 
Procuring cause, alienation of affections, 3 669^ 
Products of soil, separate pro^i^, status as com¬ 
munity or separate, 3 479, p. 1018 
Profession, feme sole tra^pr* iwractice, of, 3 207 , 

Professional services, i . 

Family expenses, liability as^ J 64 p. '536 
Married wo«eeii,,validity of contract to pay for, 3 
:• .i; 182 ^ i , . 

Necessaries as including, 3 60, pp. 524-627 ., 
Profits. Rents and profits,»generally, post ( 

Proiffis^ of fnan^iag^, knteE(iQ>tial' seWemait, eoitsideiv 
ation for, 3 88 m - 

Promissory notes. Bills and iidt4s, ge^ei^, ante 


Proof, actions involving, 3 437, vp, 932-936; 3 549, 
p. 35 

Alienation of affections, actions for, 3 686 
Criminal conversation, action for, 3 700 
Separate maintaiance. 

Actions for, 3 620, p. 239 
Decree as required to conform to, 3 623, p. 
250 

Property, 

See, also, Acquisition of property, gaaerally, 
ante 

Capacity to take and hold, married women, 3 194 
Glassification, 3 469 

Conflicting interests of spouses, actions involving, 

3 393, p. 869 

Consortium, right as species of, 3 Q- 38 
Contracting with each other concerning, 3 515 
Estoppel, particular estate, 3 493, p. 1053 
Injuries to husband’s property, actions for, 3 407 
Personal pw^rty, generally, ante 
Possession, presumption of ownership, 3 273, p. 
755 

Real property, generally, post 
Reciprocal duties of hu^and and wife as con¬ 
stituting, 3 9, n. 82 

Rdease of interest iu, power of ^use, 3 161 
Separate maintenance, post 
Separate property, generally, post 
Support and maintenance, obligation as, § 15, p. 
407 

Torts affecting, spouse’s right of action against 
other for, 3 396, p. 886 
Property of husband, 33 18-20 

See, also. Separate property, generally, post 
Abandonment of wife, management in case, of, 3 
507 

Actions concerning, 

Husband’s right of action against wife, § 543, 
p. 25 

Joinder of wife, 3 541, p, 20 
Antenuptial transfer of, fraud of wife, 3 20, p. 419 
Commingling with community property, § 510, p. 
1063 

Conveyance to wife, 3 516, p. 1006 . 

Dissolution of community, liability for ocnnmunity 
debts, 8 566, p. 100 

Dower, wife’s right as limited to, 3 18 
Encumbrances, 3 536 
Estoppel, permitting wife to use, 8 526 
Fraudulent conveyance to defeat rights ot wife, 
3 20, p. 417 

Management and control of, 3 507 
^^ Pled^, wife’s right to pled^, 3 536 
. Reimbursement, property applied ,to community 
OT wife’s separate estate, 3 510, p. 1082 
Sale or conveyance 3 536 
Transfer or ^eumbrance of, f 19 
Fraud of wife, 3 20, p. 417 
Use and occupation, community as HaMe for, 3 
5i0, p. 1083 

Wifefs right to dispose of, 3 536 
Properly of wife, 33 21-30, pp. 421-440 
' See, also, 

S^;>iatite estate of wif a post 
S^Mirate p«^)erty, generally, post 
Alt>andfo3bG^t' hf husband, ect op, 8 27 
Absolute property in cboses in action, 3 24, p. 429 
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Property of wife—Gontinned, 

Actions for recovery of, joinder of spouses, § 406 
Adultery of wife, equity to settlement in respect 
of as barred by, § 20 

Antenuptial transfer, fraud of husband, § 28 
Banishment of husband as affecting his marital 
rights in, S 27 

Bank checks, reduction to possession by husband, 
{ 24, p. 428 

Bankruptcy of husband, settlement in wife as 
against assignee, § 29 

Bills and notes, reduction to possession by hus¬ 
band, § 24, p. 428 

Transfer by husband -as, § 24, p. 433 
Certificate of deposit, reduction to possession by 
husband, S 24, p. 428 

Chattels real, disposition of by husband, § 22, p. 
425 

Children, rights in respect of after death, | 29 
Ohoses in action, ante 
Common ownership, $§ 25, 26 
Conditional interest of husband in, choses in ac¬ 
tion, I 24, p. 427 

Conveyance by husband of interest in, § 22, p. 424 
Creditors of husband. 

Rights of, § 30 

Settlement in wife as against, § 29 
Debts due to wife, reduction to possession by hus¬ 
band, § 24, p. 428 
liability for, § 30 

Descent, interest of husband in property acquired 
by, J 21 
Desertion, 

Marital rights in as affected, § 27 
Settlement in wife, § 29 
Disclaimer of title by husband, § 27 
Discretion of court, settlement in favor of wife in 
respect of, § 29 

Distributive shares, reduction to possession by 
husband, S 24, p. 429 

Divestiture of marital rights of hu^and in, § 27 
Divorce, settlement on wife, § 29 
Encumbrance of, husband’s right to encumber, § 
22, pp. 423, 424 

Equitable settlement in wife, § 29 ^ 

Former deceased husband, property derived from, 
§21 

Fraud, antenuptial transfer, § 28 
Gift to husband, marriage operating as, $ 23, p. 
425 

Infant wife. 

Interest of husband in, § 21 
Waiver of right to equity to settlement in 
respect of, § 29 

Jew^, retention on death of husband, | 23, Xk 426 
Jointly held property, marital rights of husband 
in, §§ 25, 26 

Judgment or decree in favor of husband, vested 
rights in, § 24, p. 433 

Leases, husband’s right to lease, § 22, p. 424 
Legacies, reduction to possession by husband, i 
24, p. 429 

Life estates, alienation by hu^and, § 22, p. 424 
Paraphernalia, 

Creditors of husband, rights as to, S 30 
Right to retain on death of hui^and, § 23, p. 


Property of wife—Continued, 

Partition of jointly held property, § 26 
Personal property, 

Creditors of husband, rights of, § 30 
Husband’s right in, f§ 23, 24, pp. 425-434 
Property purchased with, § 21 
Reduction to possession as essential § 24, 
p. 427 

Reduction to possession by husband, § 24, pp. 
427-434 

Waiver of husband’s rights in, § 27 
Pin money, § 23, p. 426 
Possession and control, | 22, p. 423 
Possession of wife as possession of husband, § 23, 
p. 426 

Profits or usufruct of, § 22, p. 425 
Qualified interest of husband in, choses in action, 
§ 24. p. 427 
Real property. 

Conveyance by husband of interest in, § 22, p. 
424 

Relinquishment of marital rights of husband 
in, § 27 

Rights of husband in respect of, | 22, pp. 
422-425 

Relinquishment of marital rights of husband in, 
§ 27 

Remainder estate, husband’s right in, § 22, p. 424 
Remedies, settlement in favor of wife, § 29 
Rents and profits, 

Debts of husband, liability for, § 30 
Husband’s right as to, § 22, p. 423 
Relinquishment of husband’s rights as to, § 
27 

Reversionary choses in action, assignment by hus¬ 
band, § 24, p. 431 

Reversionary Interest, husband’s rights as to, § 
22, p. 424 

Separation, settlement on wife, § 29 
Stocks and bonds, reduction to possession by hus¬ 
band, § 24, p. 428 

Transfer of shares by husband as, § 24, p. 
433 

Survivorship of husband, § 22, p. 423 
Tort claims, reduction to possession by husband, § 
24, p. 428 

Vested interest of husband in, § 21 

Personal property, §§ 23, 24, pp. 425-434 
Reduction to possession, § 24, p. 427 
Real property, § 22, p. 423 
Voluntary settlement in wife, § 29 
Waiver, 

Equity to settlement in wife, $ 29 
Ptusband’s marital rights in, § 27 
Ward of court, provision made for out of, § 29 
Wearing apparel, retention on death of husband, 
§ 23, p, 426 

Property settlem^t, annulment of marriage, partition, 
§ 590, p. 158 
Prospective operation, 

0>mmunity property laws, § 465 
S^;>arate maintenance, decree for, § 623, p. 251 
Prostitution, 

Abandonment, good cause, § 632 
Criminal conversatipn, consent to as barring ac- 
tion, I to8, p. 351 
Protectioii, duty { 13 
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PtGTOcatkm, husband’s right to inflict violence on 
wife bemuse of, § 13 

Public auction, wife’s purchase of husband’s person¬ 
alty at, validity, $ 131, p, 604, n, 75 
Public charge, abandonment. 

Evidence, § 640, p, 302 
Leaving wife as, $ 633, p. 290 
Public lands, 

Community or separate property, § 486 
Community property, Inchoate title, | 487, p. 1028 
Separate property in, inchoate title, § 487, p. 1028 
Public policy, 

Antenuptial contracts, violation of, § 80 
Contracts between spouses contrary to, enforce¬ 
ment, § 120 

Marriage settlements, S 76 
Separation agreements as oi^sed to, § 593, p. 

169 

Support of wife as matter of, § 15, p. 406 
Publication, 

Feme sole trader, declaration of intention, § 206, 
p. 696 

Separation of property, judgment for, $ 554, p. 

61 

Punishment, 

Desertion or abandonment, § 650 

Marriage to avoid prosecution for bastardy 
or seduction, § 659 
Spouse, right of, § 13 
Punitive damages. 

Alienation of affections, § 695 
Criminal conversation, § 706^ pp. 361, 364 
Purchase, contracts of, property acquired under as 
community property, S 487, p. 1027 
Purchase money, 

Separate estate of wife. 

Actions to recover, $ 406, p. 904 
Liability for, § 332 

Taiancy by entirety, source of as material, J 31, 
p. 452 

Purchase money mortgage. 

Community proi>erty, 

Execution by husband alone, § 533, p. 1149 
Wife’s liability on, § 533, p. 1152 
Estate in entirety, liability on, § 34, p. 466 
Joinder of wife in, § 19, n. 33 
Joint obligation, presumption as to, S 438, p. 939, 
n. 8 

l%nancy In common, reconveyance in satisfaction 
of, § 33, p. 456 

Purchase of property, married women, validity of con¬ 
tracts for, { 187 

Purchase price, wife’s land. Joint right of action for, 
i 405 

Putative marriage, 

Community property, § 468 

Interest of spouse, | 558, p. 76 
Dissolution of community biused on, § 556 
Putative wife, term wife as ^bracing, § 3 
Quarry, 

Living husband, criminal liability for nonsup¬ 
port, § 635, p. 292 

Support and maintenance; obligation as affected 
by, 8 15, p. 411 

Quashing, execu^on. on judgment againsf. married 
wmnaii, t 458, p. 978 
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Quasi creditors, wife occupying position of, transfers 
in fraud of, $ 20, p. 418 

Questions for jury. Jury questions, generally, ante 
Questions of law. Law questions, generally, ante 
Quieting title, separate estate of wife, right of action 
against husband for, 8 543, p. 24 
Quitclaim deed. 

Dissolution of community, community adminis¬ 
trator, § 579, p. 124, n. 1 
Dower interest, estoppel of wife, 8 265, n. 13 
Separate estate of wife, title acquired from hus¬ 
band by, § 491, p. 1048 
Hadio, necessaries as including, 8 58 
Hatification, 

Agency, 

Husband for wife, § 69 
Wife for husband, § 66 
Antenuptial settlements, § 80 

Subsequent attack for fraud, 8 
Causa mortis gifts, married women, § 200 
Change of beneficiary in life insurance belonging 
to community, § 534, p. 1156 
Community property, 

Conveyance by husband alone, § 532, p. 1143 
Sale or conveyance by wife, § 532, p. 1145 
Contracts, 

Husband as agent for wife, evidence, | 440, p. 
946 

Married women, 8 192 
Deeds, married women, 8 201 
Dissolution of community, unauthorized disposi¬ 
tion, § 563, p. 93 

Gifts by husband to wife, § 148, p. 620 
Jury questions as to, 8 444, p. 960 
Marriage settlement^ § 118 
Mortgages, separate estate of wife, § 348 
Necessaries, purchases by wife, 8 56 
Separate estate of wife, post 
Separation agreements, 1593, p. 171, n, 58 
Ketention of benefits as, 8 604 
Transactions between spouses, 8 162 
Eeal property, 

Community property, ante 
Contracts to convey between spouses, { 127 
Dissolution of community, accountij^, § 585, p. 
145, n. 86 

Encumbrance of, consent, § 19 
Estoppel in. pais, title of married woman divested 
by, 8 216, p. 768 

Gift ot husband to or for wife, 8 148, p. 618 
Procuring deed in name of wife, § 150 
Husband, party to action for damages to, § 407 
Joint occupancy, presumptions as to ownership, 8 
273, p. 755 

Joint possession, legal effect of, 8 41 
Leases, separate property of husband, 8 19 
Marriage settlements, subject matter of, § 94 
Married woman’s contract in connection with, 
law governing, 8 17^ 

Possession, right of, 8 41 

Reflective rights in, law governing, 8 7 

Separate estate of wife, 

Evidence as to, 8 P* 763 
Right to hold, 8 41 

Separate maintenance, jurisdiction to render 
judgment affecting, 8 ®15, p. 223 
Transfer of, married women, 8 196 
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Real property—Continued, 

Wife, 

Damages to, S ^ 

Belinquishment of marital rights of husband 
in, § 27 

Bight of husband in respect of, § 22, pp. 
422-425 

Reargument, separate maintenance, order denying mo¬ 
tion as appealable, § 628, p. 279 
Reasonable doubt, separate estate of wife, evidence of 
owneri^p, S 275, p. 760 
Reasonableness, 

Antenuptial settlement, § 97, p. 568 
Marriage settlememt, § 97, p. 568 
Rebuttal, presumption of gift, husband to wife, § 153^ 
p. 633 

Receipts, separate estate of wife, admis^bility on is¬ 
sue of ownership, § 274 
Receivers, 

Antenuptial settlements, fraud in obtaining, § 117, 
p. 589, n. 72 

Dissolution of community. 

Administration of dissolved community, § 575, 
p. 118 

Partition of community property, § 590, p* 
168 

Separate maintenance, proceeding for, § 625, p. 
266 

Wife rendering services as husband’s receiver, § 
130 

Reciprocal insurance policy, estate by entirety in, § 
35, p. 479, n, 13 
Recitals, deeds. 

Community or separate character of property, $ 
492, K). 1048-1053 

Separate estate of wife, estoppel by, f 493, p. 
1065 

Reconciliation, 

Alienation of affections, presumption as to pos- 
sibUity of, $ 687 

Dissolution of community by divorce, re^tab- 
lishment by, § 556 
Separate maintenance, 

Evidence, § 621, p. 245 

Suit money or counsel fees as affected, $ 
619, p. 229 

TaMng case under advisement to give op- 
portunity for, § 623, p. 249 
Termination of award on, § p. 274 
Vacation or annulment of allowance in case 
of, § 626, p. 272 

Separation agreement as terminated by, $ 601 
Record, 

Community property, notice to spouse, { 491, p. 
1047 

JBstoppel by, 

Married women, g 214 
Separate estate of wife, claim pf, g 265 
Judgment against married woman, requisites of, § 
453 

Separation of property, judgment for, g 564, p. 61 
Recordation, 

Deeds, 

Husbfmd to wife, f 138 
Berate psta^ of wife, g 381 
Wife i;Q.hdsl^d, g 145 


Recordation—Continued, 

Feme sole trader, declaration of intention, f 206^ 
p. 695 

Marriage settlements, necessity of, § 87 
Personal property, assignment or transfer be¬ 
tween spouses, g 131, p. 605 
Postnuptial settlements, § 90 
Power of attorney, real property of wife, g 290 
Redemption, separate estate of wife, parties to suit 
to foreclose equity of, g 422 
Reduction in payment, separation agreements, en¬ 
forcement of provisions for, § 605 
Reduction to possession, choses in action belonging to 
wife, § 24, pp. 427-434 

Re-establishment, dissolved community, § 553 
Reference, separate maintenance, 

Actions for, | 622 

Application for temporary aRowance, g 619, p. 
231 

Refinancing, community indebtedness, power in re¬ 
spect of, g 506, p. 1075 
Reformation of instruments. 

Contracts, Joinder of spouses in action for, g 408 
Marriage settlement, parties to action for, g 422 
Separation agreements, g 605 
Registration, separate estate of wife. 

Conclusiveness, g 489, p. 1039 
Estoppel by failure to raster, g 493, p. 1055 
Reimbursement, 

Community and s^rate estates, prindpies ap¬ 
plicable, § 509 

Contracts between spouses, invalidity as requir¬ 
ing, g 162 

Husband’s separate estate, claims for, g 510, p. 
1082 

Separate estate of wife, community or s^arate 
estate of husband, g 510, p. 1084 
Several communities, right to as between, g 511 
Reinvestment, separate estate of wife^ proceeds of, g 
255 

Relationship, 

Confidential relationship, generally, dnte 
Marital rdationship, gmierally, ante 
Relatives, 

Abandonment, support of wife by, g 633, p. 289 
Alienation of affections, 

Evidence, actions against, g 689 
Liability for, § 680 

Community obligation, auth<Mity to create for 
benefit of, g 527, p. 1127 
Community property, gifts to, g 534, p. 1154 
Compelling wife to live with, g 10 
Necessaries, 

Ctotract by, g 50, p! 514 
Furnishing by, liability as affected, g 518, p. 
1110, n. 12 

Rdease, 

Ant^uptial sdttl^ent, 

Husband^s'tights in wife’s property, g 98 
Reasonableness of provision for wife, g 97,- p, 
568 

Oommipiity claims or rights, husband, g 506, p. 
1076 

Diss<;antipn of community, settlement as, g 584, p. 

142 . j 

Marriage s^tti^^ts, ' . ^ ' 

Etusband’s' righfe in idfe’s pnmerty, 1 



INDEX TO HUSBAND AND WIFE 


Release-Continued, 

Marriage settlements—CJontinned, 

Operation as, § 95 

Wife’s rights in husband’s property, § 96 
Reasonableness of provision for wife, | 97, p. 
568 

Rights under, § 109 

Married women, power to execute, f 189 
Postnuptial settlements. 

Husband’s rights, § 98 

Reasonableness of provision for wife, § 97, 
p. 568 

Validity of, $ 96 

Power of spouse to release interests to other, § 
161 

Separate estate of wife, agency of husband, § 292 
Separate maintenance, claim of, § 612, p. 212 
Separation agreement, obligation of support, § 
593, p. 173 

Support of wife, obligation of, § 15, p. 406 
Torts against wife, husband’s right to release 
cause of action, § 400 
Religious beliefs, restraint of, § 13 
Relinquishment, property of wife, marital rights of 
husband in, S 27 
Remainders, 

Separate estate of wife, § 237 
Tenancy by entirety in, I 34, p. 460 
Wife’s estate in, husband’s rights, { 22, p. 424 
Remarriage^ 

Antenuptial liabilities of wife^ liability, § 48 
Community property of first marriage, character 
of, § 471, p. 1002 

Marriage settl^ent, extinguiifiunent by, § 111 
Obligations assumed by, § 9, n. 82 
Separate estate of wife, revival on, § 277 
Separation agreement, liability as affected, f 599, 
p. 183 

Remedial statutes. 

Family expenses, liability in respect of, f 64, p. 
533 

Married women’s acts, generally, ante 
Remedies, 

See, also. Actions, g^erally, ante 
Community property, resort to by wife to safe¬ 
guard, § 506, p. 1076 
Feme sole trader, creditors of, $ 210 
Personal violence of spouse, protection from, § 13 
Property of wife, settlement in favor of wife, § 
29 

Separate estate of wife, enforcement of charges 
against, §§ 361-366, pp. $43-846 
Separate maintenance. 

Enforcement of Judgment for, $ PP- 256- 
270 

Nature and form, $ 614^ pp. 213-217 
Separation agreements, f 606, p. ,193 
Support and, maintenance, enfoopcement of obliga¬ 
tion, § 15, p. 408 

Tenancy by entirety, creditors, § 34 pu 472 
Personal properly, 8.35, p. ^6 ^ 

Ranittitur, appqal and en^or, ea^try as preventing re¬ 
versal, 8 460 ; ^ 

Renewal, 

Antenslpdcd teasprsemeirt^ t^L-inatryied wen^ lia¬ 
bility, 8 185, p. 666 } IV ) ...V > 


Renewal—Continued, 

Separate estate of wife, mortgage on, 8 537, p. 
1168, n. 97 
Rents and profits. 

Community property, ante 
Dissolution of community, accounting for, 8 586 
Family expenses, rent of premises as, 8 64, p. 536 
Homestead, separate property of wife occupied 
as, § 510, p. 1085 

Necessaries, rent of dwelling as included In, 8 
339 

Property of wife, 

Husband’s right to, 8 22, p. 423 
liability for debts of husband, 8 30 
Relinquishment of marital rights of husband 
in, § 27 

Separate estate of wife, post 
Separate property. 

Status as community or separate, 8 479, pp. 
1013-1019 

Transmutation of character, 8 496, p. 1064 
T^ancy by entirety, rights as to, § 34, p. 462 
Creditors, § 34, p. 472, n. 42 
Waiver of, 8 34, p. 465, n. 65 
Tenancy in common, property held in, 8 33, p. 456, 
n. 87 

Trade or business, husband’s funds invested In 8 
510, p. 1083 

Wife, joint cause of action for, 8 405 
Renunciation of community, dissolution, retroactive 
operation, 8 560, p. 83 
Repairs, 

Dissolution of community, credit for disburse¬ 
ments^ 8 587, p. 148 

S^arate estate of wif^ liability, 8 333, pp. 820— 
823 

Repeals, 

Community properly law, effect of, § 465 
Statutory provisions, abandonment, 8 639, p, 286 
Replevin, 

Counsel fees, llaMIity for as necessaries, 8 60, p. 
526 

Husband’s right of action against wifew 8 396, p. 
879 

Levy on Chattels of wife by husband’s cieditors, 
recovery in, 8 458, p. 980 

Replevin bonds, married wiunea, power to execnto § 
190 

Replication, 

Actions involving, 8 435 
Coverture^ controverting plea of, 8 436 
Separate maintenance, action fw, § 620, p. 238 
Represeitatlons, ’separate estate of wife^ estoppel by, 
8 493, 1055 

R^resentative capacity, actions by or against wife 
in, Jpinder of husband, 8 389; 8 540, pu S 
Repudiation, separation agreements, 

Request for maintenance in divorce actikm as, § 
602 

Termination by, 8 600 
R^utatldn,' I > • 

Alienatimi of affecttoos, damages for injury to, 8 
692 c I 

Injury to wife’s r^^otathm, parties to action fer, 
8,54ai„p. 

Requested instructions, actions involving, 8 ^ . 
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Rescission, 

Conveyances, commonity proi)erty, § 532, p. 1144 
Separation agreements, 

Assent of parties, § 600 
Ground for, § 593, p. 170 

Suretyship, executed contract of by married 
woman, § 188, p. 671 
Transactions between spouses, § 162 
Res gestae, 

Alienation of affections, 

Evidence of conduct of spouses as, § 688, p. 
339 

Statements of alienated spouse, § 688, p. 337, 
n. 16 

Gifts from husband to wife, intention, § 153, p. 
631 

Separate estate of wife, declarations of spouses, 
§ 274 

Residence, 

Marriage settlements, restrictions as to, § 94 
Necessaries as including suitable place of, § 57 
Separate maintenance. 

Allegations as to in action for, § 620, p. 237 
Venue of action for, S 615, p. 220 
Res judicata. 

Abandonment, support order in prosecution for, § 
649 

Separate maintenance, dismissal of bill, § 627, p. 
277 

Separation of property, judgment of, § 554, p. 58 
Respondeat superior, tort liability based on doctrine 
of, § 523, p. 1122, n. 58 

Restoration of consideration, avoidance of deed, mar¬ 
ried women, § 203 

Restraint of wife, husband’s right of, § 13 
Restrictive covenants, estate in entirety, binding ef¬ 
fect of, § 34, p. 466, n. 73 

Resulting trust, estoppel, interest of wife barred by, 
§215 

Retroactive operation, 

Community property laws, § 465 
Family expenses, statutes relating to, § 64, p. 533 
Married women’s acts, § 236 
Mortgages, separate estate of wife, lien of, § 347 
Tenancy by entireties, legislation rdating to, § 31, 
p. 446 

Return of process, separate maintenance^ actions for, 
§618 

Reversions, 

Life estate in, husband’s rights (as to, § 22, p. 424 
Separate estate of wife, § 237 - 
Husband’s right to assign, § 286 
Tenancy by entirety in, § 34, p. 460 
Review. Appeal and error, generally, ante 
Revival, 

Contracts between spoiises rescinded before mar¬ 
riage, § 1^ 

Separate estate of wife, § 277 
Revocation, 

Agency, 

Husband for wife, separate estate, § 298 
Wife for htu^aiid, § p. 540 
Conveyances between spouses, § 516, p. 1098 
Marriage s^tlements, ante 

Bights BB betweexu Marital rights, and obligations, 
generally, ante 


Rights of way, estates in entirety, grant of, § 34, p 
469 

Robbery, wife, presumption of coercion, § 222 
Rugs, necessaries as Including, § 58 
Safe deposit boxes, 

Gift of securities therein, joint lease as amounting 
to, § 150 

Joint lease of, presumption of gift to wife, § 153, 
p. 630 

Sales, 

Community property, 

Determination of character as, § 529 
Proceeds as retaining commimity character, § 
485 

Profits from as community or separate, § 
479, p. 1016 

Married women, validity of contracts for, § 187 
Personal property, between spouses, § 131, pp. 
603-^ 

Separate estate of wife, § 537, p. 1157 
Husband’s power to make, § 287 
Sales to husband, § 323 
Separate property. 

Husband, § 536 

Proceeds as retaining s^arate character, § 
485 

Sanctity of home, husband’s duty to protect, § 13 
Savings association, gift of shares in from husband 
to wife, opening account as, § 151 
Sawing lumber, feme sole trader, business as as sole 
trading, § 207 
Schedule, 

Antenuptial settlements, necessity, § 83 
Separate estate of wife, i^tutory requirment& § 
232 

Seals, 

Bills and notes betwe^ spouses, consideration as 
imported, § 126 

Contracts by married women, § 190 
Postnuptial settl^ents, consideration as required 
to be shown, § 91 
Separation agreements, § 595 

Modification of agreement, § 599, p. 183 
Searches and seizures, 

Abandonment, seizure of property to satisfy sup¬ 
port order, § 647 

Separate maintenance, jurisdiction acquired by 
seizure of property, § 615, p. 223 
Second community, dissolution of prior community, 
liabiUty for debts of, § 567, n. 85 
Second husband. 

Antenuptial liabilities of wife, liability for, § 48 
Dower interest of wife, interest in, § 21 
Liability for debts of first husband, § 9 . 

Secret equity, wife claiming in land of husband, bur¬ 
den of proof, S 273, p. 754 
Secret partner, feme sole trader, liability as, § 211 
Secret transfer, 'pr<H>erty of husband, fraud of wife, 
§ 20, p. 420 
Securities, 

Gift from husband to wife^ § 150 
S^arate estate of wife, acquisition during ooveiv 
ture, § 247 
Security, 

S^arate maintenance omnifiianoe with ordar, § 
625, p. 260 
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Security—Continued, 

Separation agreements, compelling husband to 
give, § 606, p. 196 
Seduction, 

Abandonment after marriage to avoid prosecution 
for, §S 653-659 
Civil liability, § 653 

Complaint, Indictment or information, 5 656 
Criminal liability, i 653 
Defenses, § 654 
Evidence, § 657 

Jurisdiction of prosecution, § 655 
Nature and elements of offense, § 653 
Sentence and punishment, § 659 
Statutory provisions, § 653 
Trial, § 658 

Alienation of affections distinguished, § 663, n. 67 
Seizin, 

Tenancy by entirety, § 34, p. 459 
Tenancy by entirety and joint tenancy, distin¬ 
guishing nature, § 33, p. 457 
Selection of domicile, right of, S ^0 
Self-serving declarations, alienation of affections, ad¬ 
missibility, § 688, p. 335 

Separate debts, dissolution of community, liability for, 
§567 

Separate estate of wife, §8 226-^, pp. 719-861 
See, also, 

Property of wife, generally, ante 
Separate property, generally, post 
Abandomnent by husband, 

Conveyance in case of, $ 537, p. 1161 
Encumbering without joinder, § 537, p. 1169 
Management and control in case of, § 507 
Acceptance of benefits, est(H>pel resulting, f 269 
Accommodation indorser, liability of wife as, 8 
329 

Accounting, 

Husband, 88 282, 301, 302 
Management by husband, 8 510, p. 1085 
Acknowledgment, contracts to convey, 8 377 
Acquiescence, 

Estoppel to claim, 8 268 
Husband’s title established by, 8 275, p. 761 
Actions concerning or Involving, 8 406, pp. 902- 
905 

Against husband or wife, 8 ^ 

Between spouses, 8 395, pp. 873-877 ; 8 548, p. 
24 

Capacity to sue or be sued, § 540, p. 8 
Costs, 8 552, p. 54 
Demurrer, 8 549, p. 35 
Judgment, 8 552, p. 43 
Jurisdiction, 8 419 
Parties, 8 542 
Pleading, 8 549, p. 30 
Bight to maintain, § 541, p. 19 
Trial, 8 551, pp. 39-43 
Addition to, rents, profits, etc., 8 257 
Admissions, 

Admissibility on issue of ownership, 8 274 
Husband as ag^ for wif^ § 293, p. 779 
Advances, husband’s right to, 

> Beimbursement for advances, 8 300 
Sue to recover from wif^ 8 395, p. 876 
Adverse claims. 


Separate estate of wife—Continued, 

Adverse claims—Continued, 

Against husb.-ind with respect to, capacity to 
sue on, 8 389 
Husband, 8 279 

Adverse possession, acquisition of title by, 8 197 
Agency of husband, §{ 289-298, pp. 769-784 
Accounting, §§ 301, 302 
Acquiescence, ratification of acts by, § 297 
Admissibility of evidence as to, 8 291, p. 771 
Admissions of husband as binding on wife, 8 
293, p. 779 
Arbitration, 8 292 
Authority to act, 8 292 
Benefit in opposition to interests of wife, 8 
292 

Bills and notes, § 292; 8 326, p. 811 
Burden of proof, 8 291, p. 770 
Business, liability for debts incurred, 8 314 
Circumstances establishing authority, 8 
p. 772 

Compromise of claim, § 292 
Conversion, § 303 
Conveyances, 8 292 

Estoppel to deny authority, § 296 
Creation, 8 290 

Death of wife as terminating, 8 298 
Estoppel to deny agency or authority, { 296; 

§ 512, p. 1090 

Evidence, 8 291, pp. 770-773; 8 512, p. 1091 
Extent of authority, § 292 
Extra-judicial declarations as admissible to 
prove, 8 291, p. 772 
Fraud, 8 293, p. 779; § 512, p. 1090 
Implied, 

Agency or authority, §8 290, 292 
Batification of acts, 8 297 
Improvements, § 333, pp. 821, 823 
Insanity of wife as terminating, 8 298 
Investments, liability on, § 301 
Jury questioiH 8 444, p. 960 
Knowledge, ratification of acts as requiring, 8 
297 

Leases, 8 292 

Estoppel to deny authority, 8 296 
Marital relation as creating or affecting, 8 
290; § 291, p. 771; § 512, p. 1089 
Mechanics’ liens» improvements, 8 333, p. 823 
Modification as affecting liability on con¬ 
tracts, 8 298 

Mortgages or encumbrances, 8 292; { 537, p. 
1J69 

Necessaries, contract for, § 338 
Negligence, liability for, § 293, p. 779 
Notice, 

Third persons, § 293, p. 777 
To husband as notice to wife, § 294 
Paraphernal property, § 507 
Partial ratification of acts, § 297 
Personal liability for acts within scope of 
agency, § 512, p. 1090 

Presumptions, { 291, p. 770; § 512, p. 1091 
Batification of acts, f 297 
Bepresentations of husband as binding on 
wife, 8 293, p. 779 

Bevocation, liability on contracts as affected, 
8 298 
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Sex>arate estate of wife—CJontinued, 

Agency of husband—CJontinued, 

Scope, % 2^ 

Settlement or rdease, § 292 

Silence, implied ratification of acts by, § 297 

Special agency, § 292 

Statement of husband as binding on wife, H 
293, p. 779 

Suflaciency of evidence, § 291, p. 772 
Termination, § 298 
Third persons. 

Liability of husband to, § 295 
Rights and liabilities of wife as to, § 
293, pp. 776-780 

Torts, §293. p. 779; §295; §341 
XTnauthoriz^ acts. 

Liability for, § 293, p. 777; § 512, p. 1090 
Ratification, § 297 
Undisclosed principal, § 293, p. 778 
Liability of husband, § 295 
Waste, liability for, § 303 
Wife’s liability for acts of husband, § 293, pp. 
776-780. 

Agent, 

Appointment to act for married woman, § 171 
CJonveyances, § 384; § 537, p. 1160 
Encumbrance by act of, § 537, p. 1169 
Alienation. Conveyances, post, this head 
Alimony, f 263 
Animals, increase of, § 257 
Antenuptial debt, 

Judgment a^nst both louses, § 552, p. 45 
Liability for, § 331; § 528, p. 1130 
Antenuptial settlement, creation by, § 230 
Apparent title, 

Clothing another with as estoppel, § 267, pp. 
747-751 

J^stoi^l by, § 493, p. 1054 
Appointment of agent, husband, § 290 
Arbitration, 

Agency of husband, § 292 
Power of married woman to submit to, § 173 
Assignments, * 

Lease, joinder of husband, | 372, p. 850, n. 92 
Ratification, § 385 
Assumption of, 

Encumbrances, liability in respect of, § 332 
Liability for hu^and’s debts, contract^ § 320 
Attachment, enforcement of charges by, § 363 
Attomieys, 

Conveyance and contracts to convey by at¬ 
torneys, § 384 
Fees, » ’ 

LiabiUty for, { 321 ' 

Note of wife providing for, § 3^ p. 811 
Avoidance of invalid conveyance, r^ef awarded, 
§ 537, p. 1163 
Bank deposits, 

Burden of proof, § 273, p. 767 
Evidence of ownership, sufQciency, § 275, p. 
763 

Biuiifruptcy of husband, liabilities Affected, mxte- 
nuptW debts of wife, § 331 
BAquei^ property acquired by, § 240 
.1^ and notes, § ^47; U 326-328, pp. 810-817 
' ' Aien(^'of liuiroand, § 292; § p. 811 
Benefit of husband^ liability on, § 827 


Separate estate of wife—Continued, 

Bills and notes—Continued, 

Consideration, § 326, p. 813 
Debt of husband, liability on, § 327 
Enforceability, § 326, pp. 810-813 
Executed for benefit of separate estate, sep¬ 
arate obligation of wife, § 520, p. 1115 
Indorsement creating liability, § 326, p. 813 
Intent to charge, presumption, § 328 
Joinder of husband § 326, p. 812 
Parties to suit to subject estate to payment, | 
422 

Presumptions, § 273, p. 758 
Intent to charge, § 328 
Proceeds. § 254 

Renewal by husband, § 326, p. 812, n. 56 
Boarders, earnings in keeping as, § 259 
Bona fide purchasers, rights of, § 537, p. 1164 
Bonds, acquisition during coverture, § 247 
Borrowing money, 

Improvements, liability, §, 333, p. 820 
Liability for loans to v^fe, § 325 
Payment of husband’s debts, § 320 
Purchase price, liability for, § 332 
Burden of proof, § 273, pp. 753-758 
Agency of husband, § 291, p. 770 
Credit for expenditures in discharge of com¬ 
munity obligation, § 510, p. 1085 
Ownership, § 438, p. 937 

Cancellation of conveyance of mortgage, actions 
for, f 406, p. 905 

Capacity to sue or be sued, actions involving 
wife’s separate estate, § 540, p. 8 
Change of residence, vested rights as disturbed 
by, i 227 

Charges. Liabilities and charges, post, this head 
Chattel mortgage. 

Husband giving as evidence of ownership, § 
275, p. 761 

Recording of as notice, § 232 
Choses in action, § 237 

Circumstantial evidence, agency of husband 
proved by, § 512, p. 1091 
Clothing another with apparent title, estoppel 
resulting, § 267, pp. 747-751 
Coercion, mortage for benefit of husband, § 537, 
p. 1169 

Commercial paper payable to wife, presumptions, 
§ 273, p. 758 
Commingling property, 

Disability to contract as affected, § 178, n. 4 
Husband’s title as established by, § 275, p. 
761 

Liability for husband’s debts in case of, § 307, 
n, 74 

Commission for sale of, married woman’s right 
to make agreement for, § 517', p. 1108 
Communit:^ debts or obligations, 

Burden of proof as to claim of credit for 
expenditures in discfihrge of, § 510, p. 
, . , 1085 

^ . .Bncmqbering for, | 537, p. 1170 

Tttnds “used in payment of, reimburseipent, § 
6 I 9 , p. 1084 

TiAnsffer hi djs^aige 6f, § 536, p. 1165 
CommmiilV ^peity, funds used for purchaite of, 
reimbursement for, § 510, p. 1084 * ^ 
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Separate estate of wife—Continued, 

Compromise, agency of husband, § 292 
Concealment, 

Estoppel as result of, § 270 
Estoppel to deny validity of encumbrance, | 
537, p. 1173 

Conduct of parties, establishment by, § 275, p. 7esi 
Confession of judgment. 

Charging estate by, § 330 
Power in respect of, § 552, p. 48 
Conflict of laws, § 227 
Conveyances, § 369 
Liabilities and charges, § 805 
Confusion of property, estoppel resulting, § 267, p. 
749 

Consent of husband to transfer of, | 537, p. 1158 
Consideration, 

Contracts, § 310 

Conveyances, § 375; § 537, p. 1185 
Conveyance to, presumptions arising, § 491, p. 
1044 

Encumbrance of, § 537, p. 1170 
Constitutional provisions, debts chargeable 
against, $ B15 

Construction of instruments encumbering, § 537, 
p. 1173 

Constructive notice of act of husband as agent, 
ratification, § 512, p. 1090 
Contracts, §§ 309-311, 793-796 

Actions as maintainable against husband to 
enforce, § 395, p. 875 
Assumption of husband's debt, § 320 
Benefit of estate^ liability on, § 312 
Between spouses, §§ 322, 323, pp. 804-808 
Burden of proof in respect of, § 438, p. 937 
Consideration, § 810 
Conveyances, post, this head 
Credit of separate estate, debts contracted 
on, § 313 

Duress, burden of proof as to, f 438, p. 937 
Estoppk to deny validity, § 311 
Faith and credit of wife’s separate estate, S 
517, p. 1105 
Family e3q[>enses, § 335 
Implied power to contract, § 309, n. 3 
Improvements, liability on, § 333, p. 821 
Joint contracts of spouses, § 324 
Law governing, J 305 
Legal services, liability on, { 321 
liability on, § 309 
Kecessaries, § 337 

Pleading in action on, § 432, pp. 925, 926 
Power to contract, 8 178 
Services, § 821 

Control Management and control, post, this head 
Conversion. Trover and conversion, post this 
head 

Conveyances, 88 367-888, pp. 846-861; 88 379- 
383 ; 8 637, W). 1157-1175 
Agency of husband,, 88 292, 296 
Agents or attorneys, 8 384 
Avoidance, 81 386, 388 

Burned records, stfitute as applying to, 8 383 
Confiict of laws, 8 369 
Conseitt ot 

Husband, 8 ?72, i4).' 848-851 
Trustee, 8 3^ 

42C.J.S.-92 


Separate estate of wife—Continued, 

Conveyances—Continued, 

Consideration, 8 375; 8 537, p. 1165 
Construction, 8 382 
Contracts to convey, 88 377, 378 
Acknowledgment, { 377 
Agents or attorneys, 8 384 
Enforcement, 8 378 
Evidence as to, § 440, p. 954 
Joinder of husband, 8 377 ; 8 537, p. 1160 
Covenant, liability on, 8 382 
Curative acts, 8 383 
Curtesy right, 8 388 
Death of husband, 8 385 
Debt of husband as consideration, 8 375 
Direction of husband, estoppel by, 8 493, p- 
1056 

Divorce as affecting, 8 388 
Essentials of transaction, 88 370-375, ppw 
848-852 
Estoppel, 

Joinder in conveyance, § 493, pp. 1055, 
1057 

To assert invalidity, 8 385 
To claim property encumbered as sepa¬ 
rate, 8 530 

Evidence as to, 8 440, p. 954 
Express recitals in, § 492, p. 1049 
Improvident alienation, 8 367 
Infancy of husband at time of joining in 
de^ 8 372, p. 849 

Insanity of husband Joining in deed, 8 372, 
p. 8^ 

Joinder, 

Estopp^, 8 493, pp 1055, 1057 
Husband, 8 372, pp. 848-851 
Liability of husband, 8 304 
Ratification on failure to join, 8 385 
Trustee, 8 373 

Joint conveyance, presumption as to interest 
of wife, 8 491, p. 1044 
Judidal order, 8 374 
Laches in respect of, f 421 
Law governing, 8 369 
Liability on covenant, 8 382 
Mode of alienation, 8 371 
Operation and effect, 8 382 ; 8 537, p. 1163 
Oral consent of husband, 8 372, p. 850 
Power of alienation, $ 367; 8 537, pp. 1157— 
1175 

Power of attorney, 8 384 
Property partly community and partly sepa¬ 
rate^ 8 538 

Purchasers’ rights and liabilities, § 388 

Ratification, 8 385 

Recordation, 8 381 

Requisites^ 8 380 

Restraint on alienation, § 367 

Termination of coverture, § 387 
Right to conv^ to husband, 8 516, p. 1096 
Rights and liabilities of purchasers, 8 388. 
Setting aside, actions for, 8 406, p. 905 
Signature, 8 380 
Statutory authority, 8 368 
Termination of coverture, 8 387 
To hu£ft)and, 8 323 
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SqMirate estate of wife—Continued, 

Conveyances—Continued, 

To or for use of wife, direct conveyance from 
husband, { 244 

Trustee, consent and joinder of. § 373 
Written consent of husband as essential, S 
372, p. 850 

Costs, actions involving, § 401; § 552, p. 54 
Covenants, liabUity on, § 382; | 537, p. 1163 
Credit, purchases on, § 253 
Creditor’s bill, enforcem^t of chains against, 
§ 361 

Creditors of husband, depriving of common law 
right, I 278 
Crops, 5 257 

Presumptions as to ownership, § 273, p. 757 
Curtesy, 

Conveyances subject to, § 388 
Husband’s right of, § 278 
Damages, right of action for, $ 262 
Death of husband. 

Conveyances after, $ 385 
Termination by, § 277 
Debts, 

Law governing liability in respect of, § 305 
Liability for, § 528, p. 1130 

Husband’s debts, §§ 307, 308 
Debts chargeable against, ^ 315-^319 
Antenuptial debts, § 331 
Assent of. 

Husband. § 319 
Trustee, | 318 

Constitutional provisions, S 315 
Express agreement to charge as essential, 
8 317 

Form of contract, § 316 
Intent to charge, § 317 
Joinder of husband, § 319 
Joint debts, § 315 

L^:al services, contracts for, § 321 
Services, 8 321 
Statutory provisions, 8 315 
Written contract as essential, § 316 
Debts of husband. 

Assumption of liability, evidence as to, 3 440, 
p.954 

Contracts assuming liability, 8 320 
Conveyance in consideration of, 8 375 
Encumbering to secure, 8 537, p. 1170 
Improvements by husband, creditors’ rights 
in respect of, 8 834 

Intent to charge estate with as essential, 
8 317 

Liability for, 88 307, 308 
Mortgages, post, this head 
Note for, liability on, § 327 
Parties to action to subject to payment of, 
8 422 

Pledges, post, this head 
Wife’s right to sue for, 8 543, p. 24 
Written contract as essential to liability for, 
8 316 
Dedarations, 

Against Interests, admissibility to prove or 
disprove title, 8 274 
Estoppd by, 8 493, p. 1055 
Dedication, husband’s right to dedicate, 8 285 


Separate estate of wife—Continued, 

Deeds. Conveyances ante, this head 
Default judgment against wife, 8 448 
Definition of, 8 226 

Delivery, deed conveying, 8 537, p. 1162 
Demurrer, actions relating to, 8 549, p. 35 
Descent or distribution, property acquired by, 
8 241 
Desertion, 

Conveyance by wife in case of, § 537, p. 1161 
Earnings of wife, 8 261 

Detinue, wife’s right of action against husband, 
8 395, p, 876 

Devise, property acquired by, 8 240 
Disposition. Conveyances, ante, this head 
Dissolution of community. 

Disposition of separate property after, § 563, 
p. 93 

Liability for community debt, § 566, p. 100 
Divorce, 

Property set aside to wife, 8 263 
Termination by, 8 277 

Domestic services, liability on contract for, 8 321 
Dotal property, § 469 
. Management and control of, 8 507 
Dower, conveyance for purpose of releasing, 8 
382 

Duress, mortgage executed under, § 537, p. 1169 

Earnings, ante 

Easements, 

, Husband’s right to grant, 8 285 
Joinder of husband in conveyance of, § 537, 
^ p. 1158, n. 29 
Ejectment, 

Bight to sue in, 8 541, p. 19 
Wife’s right of action against husband, 8 395, 
p.876 

Encumbrance, 8 537, p. 1168 

Bstopp^ in respect of, 8 537, p. 1173 
Estoppel to claim property encumbered as 
separate, 8 530 
Evidence as to, 8 440, p. 953 
Husband’s right as to, 8 287 
Judicial authorization, 8 537, p. 1161 
Mode of encumbering, 8 537, p. 1172 
Mortgages, post, this head 
Katification, § 537, p. 1174 
Enforcement of liabilities and charges against, 
88 361-366, pp. 843-846 
Equitable estate, §8 228-231 

Antenuptial agreement respecting, 8 230 
Contracts, liability on, 8 309 
Conveyances, 

Mode of alienation, 8 371 
To wife, 8 243 
Creation, 8 230 

Debts chargeable against, 8 306 
Defined, § 229 

Direct conveyance from hu^and, 8 244 
Distinctions, 8 229 

Evidence establishing, 8 275, p. 761 
Form of words required to create, 8 230 
Gifts to wife, 8 238 
Intent to create,. 8 230 
Management and control, 8 283 
Marriage settlements creating, 8 230 
Mode of creation, § 230 
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Separate estate of wife—Ck)ntlniied, i 

Equitable estate—CJontinued, I 

Mortgages, | 

Debt of husband, § 352 
Power to encumber, § 343 
Nature, § 229 

Parties to action concerning, § 422 
Persons who may create, § 230 
Renunciation of marital rights by husband, 
§238 

Statutory provisions as affecting, § 231 
Termination, § 277 
Third persons creating, § 230 
Trustee, § 230 

Conveyance by husband to for wife, § 
245 

Husband as, § 282 
Will creating, § 240 
Equitable mortgage, § 347 
Equity, ante 

Escrow, conveyance by delivery of deed in, § 537, 

p. 1162 

Estoppel, ante 
Evidence, 

Agency of husband, § 291, pp. 770-773; § 
512, p. 1091 

Ownership, §§ 272-275, pp. 753-764 
Admissibility, § 274 

Weight and sufladency, § 275, pp. 760- 
764 

Suflaciency with respect to matters involving, 

{ 440, p, 951 

Exchange of property, §§ 256, 375 
Husband’s right to make, § 287 
Paraphernal property for other property, § 
537, p. 1163 
Eixecution, 

Enforcement of liability for costs by, § 461 
Of instrument conveying, § 537, p. 1162 
On Judgment against wife, § 458, p. 978 
Executory contract. 

Damages for failure to comply with execu¬ 
tory contract for sale, § 537, p. 1161 
To convey, ratification, § 3^ 

Existing encumbrances, liability for, § 332 
Expectancy, mortage of, § 344 
Express recital in deed creating, § 492, p. 1049 
Express trust, property acquired by husband for 
wife under, $^49 
Extradotal prc^erty, § 469 
Family expenses, ante 

Feme sole, power to sdl or dispose of as, § 537, 
p. 1158 

Fiduciary powers of husband in respect of, § 507 
Forcible entry and detainer, wife's right of ac¬ 
tion against husband, | 395, p. 876 
Foreclosure, injunction against, § 406, p. 905 
Foreign Jurisdiction, property acquired In, § 227 
Form of instrument conveying, § 537, p. 1162. 
Fraud, 

Estoppel to, 

Attack conveyance, § 537, p. 1165 
Claim, § 270 

Deny validity of ^cumbrance, § 537, 
p. 1173 

Husband as? a^t for wife, § 293, p. 779; 
^ 5 512, p. 1090 - . . ,; 


Separate estate of wife—Continued, 

Fraud—Continued, 

Mortgage procured by, § 346 

Benefit of husband, § 537, p. 1169 
Pleading in action to recover for. § 431, p, 
922 

Frauds, statute of, agency of husband, § 512, 
p. 1090 

Funeral expenses. 

Liability for payment, § 340 
Liability of husband as affected by, § 61, 
p. 529 

Gifts, 

Burden of proof as to, § 273, p. 756 
Consent of husband, § 537, p. 1159 
Presumptions as to, § 273, p. 755 
To husband, § 156; § 516, p. 1099 
To wife, §239 

Good faith, profits from husband’s labor or skill, 

§ 257 

Guaranty, liability on contract of, § 329 
Homestead, 

Abandonment as authorizing husband to con¬ 
vey, § 537, p. 1159, n. 51 
Conveyance for purpose of releasing, § 382 
Occupation as homestead, claim for rent, 

§ 510, p. 1085 

Husband’s power to alienate, § 537, p. 1159 
Husband’s rights and liabilities, §§ 278-304, pp. 
765-789 

Accountability for property and income, §§ 
301,302 

Accounting, trusteeship, § 282 

Actions concerning, § 540, p. 9 

Advances by husband, § 299 

Adverse claims, § 278 

Agency of husband, ante, this head 

Agent or attorney, §§ 289-298, pp. 769-784 

Assignment of legacy, etc., § 286 

Consent of wife, § 287 

Conversion, §§ 301, 303 

Curtesy, § 278 

Dedication, § 285 

Easement by, § 285 

Encumbrances, § 287 

Extent in general, § 278 

Improvements by husband, § 299 

Investment, § 282 

Leases, § 284 

Management or control, §§ 283^288 
Occupation, § 280 
Possession, § 280 

Ratification of unauthorized acts, § 288 
Removal as trustee, § 282 
Rents and income, § 301 
Sale, § 287 

Services of husband, § 300 
Support, § 281 
Third persons, § 304 
Trusteeship for wife, § 282 
Waste, § 303 
Wrongful acts, § 303 
Hypothecation, § 537, p. 1168 
Implied agency of husband, § 290 
Improvements, ante 

Imputed knowledge, acts of husband as agent, 
§.512, p. 1091 
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iS^arate estate of wife—CJontinued, 

Income, § 257 

Husband’s duty to account, § 301 
Liabilities and charges against, § 306 
Increase of separate property, § 257 
Indorsement of note, liability on, | 326, p. 813 
Infancy of husband, joinder in conveyance in 
ease of, S 537, p. 1161 

Inheritance, property acquired by, § 241 
Injunction, 

Execution on property by husband’s credi¬ 
tors, § 307 

Foreclosure of mortgage, § 406, p. 905 
Levy on under execution on judgment 
against husband, § 458, p. 979 
Parties to suit for, J 422 
Bestraining execution of judgment in action 
involving, § 552, p. 53 

Restraining husband with respect to, § 395, 
p.874 

Insanity of husband, 

CJonveyance In case of, § 537, p. 1161 
Encumbrance in case of, | 537, p. 1169 
Insurance^ § 237 

Husband’s ri^t to ass^ policy, { 286 
Policies as admissible on issue of ownership, 
§ 274 

Policy (HI life of husband, proceeds of, § 558, 
p. 65 

Proceeds of life insurance as liable for 
wife’s debts, { 306 

Intent, 

Admissibility of evidence on issue of owner¬ 
ship, § 274 

Conveyance to wife, 5 243; § 491, p. 1046 
Debts chargeable against, $ 317 
Interest, § 257 

Husband’s liability for interest on funds 
used, § 301 
Xx>ans to wife, § 325 

Intervmition, wife’s right to intervene in suit 
affecting, | 544 
Inventory, 

Prima facie evidence of title, filing as, § 273, 
p. 754 

Statutory requirements, | 232 
Investments, agency of hu^and, liability on, § 
301 

Jew^ry, acquisition with community funds, $ 
496, p. 1064 
Jewels, $ 237 
.Joinder, 

Actions concerning separate estate, § 406, p. 

903 ; 8 541, p. 20; S 5^ 

Conveyance, ante, this head 
Encumbrance, § 537, p. 1168 
Husband’s deed or conveyance, estopp^ by, 
8 493, p. 1055 

Leases, § 376; § 537, p. 1174 
Mortgages, §§ 304, 345, 353 
Transfer, § 637, p. 1158 
Joint bequest, creation by, § 240 
Joint contracts. 

Husband’s liability, 8 304 
Improvements, liability on, $ 333, p. 821 
. ^Pleading Jn action on, 8 432, p. 925 
Joint conveyance to wife alid husband,,! 242 


Separate estate of wife—Continued, 

Joint debts. 

Enforcement without exhausting husband’s 
property, § 364 
Liability for, § 315 
Joint note, liability on, 8 326, p. 812 
Joint obligation for purchase price, liability, 8 332 
Judgment or decree, 8 452 

Actions involving, § 552, p. 43 
Conclusiveness, 8 552, p. 50 
Enforcement, § 552, p. 51 
Due wife, §§ 262, 263 
Enforcement against, 8 459 
Lien of, 8 552, p. 50 

Judicial authorization to convey or encumber, § 
537, p. 1161 

Judicial order, disposition on, 8 374 
Jurisdiction, actions involving, 8 419 
Jury questions, 8 276 
Knowledge, 

Conveyance to wife with knowledge of hus¬ 
band, presumptions, 8 491, p. 1045 
Laches as dependent on, 8 271 
Labor of husband, profits arising from, 8 257 
Laches, 

Application of doctrine, 8 271 r 
Enforcement of liabilities and charges as pre¬ 
cluded by, 8 366 
Law governing, 8 227 

Liabilities and charges, 8 305 
Law questions, 8 276 
Leases, 8 537, p. 1174 

Admis^billty on issue of ownership, 8 274 
Agency of husband, 8 292 
Estoppel to deny, 8 296 
Assignment of lease, joinder of husband, 8 
372, p. 850, iL 92 
Evidence as to, 8 440, p. 954 
Husband’s right to lease, 8 284 
Joinder in, 8 537, p. 1174 
Power to lease, 8 376 
Legacies, 8 240 

Husband’s right to assign, 8 286 
L^al services, liability on contract for, 8 321 
Idablllties and charges, 88 305-366, pp. 789-846 
Benefit of estate, debts contracted for, 8 312 
Bills and notes, ante, this head 
Cmifiict of laws, 8 305 
Contracts, ante, this head 
Corpus as subject, 8 306 
Credit of separate estate, debts contracted on, 
8 313 

Creditor’s bill, 8 361 

Death of wife as affecting, 8 366 

Debts chargeable against, ante, this head 

Debts of husband, 88 307, 308 

Employment of husband as affecting, 8 
308 

Possession of pr<^rty as affecting, 8 308 
Enforcement, 88 361-366, pp. 843-846 i 
Attachment, 8 363 
Death of wife, 8 366 • 

Equitable remedies, 8 361 
Eadmustiott of'husband’s property, 8 364 
Legal remedies! 8 362 
* *a^r|nijQati<m ofa«Qverture,t8366 
Equitable rmedies hr sespect of; 8 361 
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Separate estate of wife—CJontinued, 

Liabilities and charges—Continued, 

Guaranty, § 329 

Husband’s rights and liabilities, ante, this 
bead 

Improvements and materials furnished, §§ 
333, 334, pp. 820-823 
Income as subject to, § 306 
Intent to charge, § 317 
Laches, § 366 
Law governing, § 305 
Legal services, § 321 

Life insurance proceeds as subject, § 306 

Prior encumbrances, § 332 

Priority of liens, § 365 

Property subject, § 306 

Purchase money, § 332 

Remedies at law, § 3^ 

Rents and profits, payments out of, § 306 
Separate business, debts incurred in, § 314 
Services, § 321 
Suretyship, § 329 
Termination of coverture, $ 366 
Time of taking effect, § 365 
Liens, 

Improvement by husband, f 299 
Judgment against husband and wife, $ 552, 
p. 50 

Parties to suit to enforce, § 422 
Life estate, § 237 
Life insurance, § 237 

Husband’s right to assign policy, § 286 
Proceeds as liable for debts of wife, $ 306 
Proceeds as part of separate estate on death 
of husband, § 558, p. 65 

Limitation (m power of alienation, § 537, p. 1158 
Loans, 

As separate debts, f 519 
Evidence as to, § 440, p. 953 
Husband, 

Enforcement, i 322, p. 806 
Property purchased with, § 251 
Wife’s right of action to recover, 5 395, 
p. 875 

Liability for loans to wife, § 325 
Right to maintain acti<Hi to recover, { 541, p. 
20 

Management and control, $$ 503, 507 
Claims as affected by, f 510, p. 1085 
Estoppel by, 8 493, p. 1054 
Husband, 88 2^288, 50? 

Presumptions against adverse dalm, 8 
273, p. 755 

Torts in respect of, liability for, 8 304 
Marital ration as creating or affecting agency 
of husband, 8 290; 8 291, p. 771; 8 512, p. 
1089 , . 

Marital ri^ts, waiver of, property purchased with 
wife*s money, 8,252 

Marriage, prpper^ c$ at ttoe of„ 8 238 
Marriagesettlem^t^ f f 
, pr Equitably estate8 230 

JdqpagemeQt control.affected by, 8 507 
Marhed women’s airt% ante 
MaterialSiliQrtimprevementSr liability for, 8 333, 

pp. 820-8^^ 


Separate estate of wife—Continued, 

Matrimonial domicile, change of as affecting, 8 
227 

Mechanic’s lien, 

Agent acting under power of attorney sub¬ 
jecting to, 8 537, p. 1169, n. 5 
Improvements, 8 333, p. 822 
Medical services, liability for as necessaries, 8 
340 

Mismanagement by husband, separation of prop¬ 
erty on ground of, 8 55A P. 56 
Misrepresentations, estoppel resulting, 8 270 
Mistake, conveyance to husband by, est<^ppel, 8 
267, p. 748 

Mode of encumbering, 8 537, p. 1172 
Money, holding as, 8 237 

Money from, property purchased with, 88 251, 252 
Mortgages, 88 342-360, pp. 82&-843 ; 8 537, p. 1168 
Acknowledgment, 8 346 
Acquisition during coverture, 8 247 
Agency of husband, 8 292 
Avoidance, ^ 349, 358 
Blank, execution in, 8 346 
Cancellation, 8 350; 8 406, p. 905 
Consent of husband, § 3^ 

Consideration, 88 253, 346, 354 
Construction, 88 347, 357 
Debt of husband, 88 350-359, pp. 835-842 
Avoidance, 8 358 
Binding effect, 8 350 
Cancellation, 8 350 
Consideration, 8 354 
Construction and operation, 8 357 
Duress, 8 358 

Estoppel to deny validity, 8 356 
Extension of time as consideration, § 354 
Extent of liability, 8 357 
Form, 8 353 

Joinder of husband, 8 353 
Joint benefit of husband and wife, S 355 
Law governing, 8 357 
Nature of estate as affecting rig^t, 8 352 
Partial invalidity, 8 357 
Personal liability, 8 357 
Power to secure, 8 351 
Relief against, 8 449 
Suretyship, 8 359 
Undue influence, 8 358 
Vafidity, 8 353 
Voidable mortgage^ 8 351 
Debt of third persons, 8 360 
Duress, 88 346, 349, 358 
Equitable mortgage, 8 347 
Estoppel to deny liability or validity, 88 348, 
356 

Evidence as to, 8 440, p. 953 
Expectancy as subject, 8 344 
Extent of UabiUty, 88 347; 357 
^ Form, 88 346,353 
* Fraud as invWdatliig, 8 3^ 

Joinder, 88 304, 345,353 
3Law goveriiteg,i8S 348,357 
Joinder of husband, f 345 

j . • I^arrigge aettl^epea^, reserving power, | 344 
1 Nature of estate as affecting power to mort- 

i gage, 8 344 
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Separate estate of wife—Continued, 

Mortgages—Continued, 

Note for debt of husband secured by, liability 
on, S 327 

Operation and effect, §§ 347, 357 
Power to encumber, § 343 
Batification, $ 348 
Bequisites, §§ 346, 353 
Betroactive operation of liens, § 347 
Signature, § 346 
Undue influence, $i 346, 349, 358 
Validity in general, § 346 
Nature of property held as, 8 237 
Necessariesi, ante 
Notice, 

A^cy of husband, third persons, S 293, p. 777 
Piling of, 8 232 

Separate daim or right, conveyance to mar¬ 
ried woman as, 8 529 
Nursing services, earnings as, § 259 
Occupancy, husband’s right of, 8 280 
Occupation, 

Admissibility of evidence on issue of owner¬ 
ship, 8 274 

As homestead, claim for rent, 8 510, p. 1065 
Operation and effect of conveyance, 8 382; 8 537, 
p. 1163 

Operation of law, creation by, 8 232 
Ownership, 

Admissibility of evidence on issue, 8 274 
AH)arent title as representing, i 493, p. 1054 
Burden of proof, 8 273, p. 754 ; 8 438, p. 937 
Evidence, 88 272-275, pp. 753-76A 
Individual nature^ 8 5(^ 

Property at time of marriage, 8 238 
Paraphernal property, 8 469 

Man^ement and control, 8 507 
Parol leases, validity, 8 376 
Partial paym^t with wife’s money, property ac¬ 
quired, 8 ^1 

Parties to actions concerning, 8 422 
Partnership, 

IlabiUty for debts of, 8 324 
Statutes relating to as authorizing mmher- 
ship in, 8 211 

Permission of court to convey or encumber, 8 537, 

p.1162 

Personal injuries, damages for, 8 541, p. 16 
Personal ornaments or adornment, 8 237 

Acquisition of articles with community funds, 
8 496, p. 1064 
Personal property, 

Acquired from separate estate, estate cre¬ 
ated, 8 35, p. 481 

Acquisition during coverture^' 8 247 
Actions for loss of or injury to, 8 4i^ p. 904 
Alienation, 8 367 

Consent of husband to transfer of, 8 372, p. 
850 

Transfer of, estojwpel to assert invalfflity, 8 
385 

Personal representative of deceased wife, action 
for accounting by, 8 302 

Pleading, actions concerning or affecting, § 549, 
» p.30. . 

Plea or answer, 8 433 


Separate estate of wife—Continued, 

Pledges, §1 342-^, pp. 828-843 
Avoidance, 88 349, 358 
Construction and operation, 88 347, 357 
Debts of husband. 

Avoidance, § 358 
Construction and operation, 8 357 
Estoppel to deny validity, 8 356 
Extent of liability, 8 357 
Joint beneflt of spouses, 8 355 
Power to secure, 8 351 
Debts of third person, § 360 
Duress or undue influence, §8 346, 349 
Extent of liability, 8 347 
Husband’s right to pledge, 8 287 
Power in respect of, 8 343 
Possession, 

As affecting liability for debts of husband, 8 
308 

Husband’s right, 8 280 

Presumptions resulting from or concerning 
possession of husband, 8 41; 8 273, p. 
755 

Postnuptial settlement, creation by, 8 230 
Power of attorney, 

Acknowledgment, etc., 8 290 
Conveyance by agent under, § 537, p. 1160 
Encumbrance by agent under, § 537, p. 1169 
Prejudice, debt of husband, duress or undue in¬ 
fluence, 8 358 

Presumptions, § 273, pp. 753-758 

Agency of husband, § 291, p. 770; 8 512, p. 
1091 

Conveyance to by instrument in writing, 8 
491, p. 1044 

Note of wife as chargeable a^nst, § 328 
Possession of husband, § 41; 8 273, p. 755 
Suretyship, contract as binding on, § ‘S2& 
Prima facie evidence of title, flling of inventory 
as, § 273, p. 754 

Principal and agent Agent, ante, this head 
Prior encumbrances, liability of, § 332 
Procedure, enforcement of liabilities and charges, 
8 361 

Proceeds of separate property, §8 254-4256 
Bxdiange of property, 8 2^ 

Property purchased with, § 255 
Beinvestment, 8 255 
Process in actions involving, 8 427 
Proflts of business, § 257 

Promissory note. Bills and notes, ante, .this head 
Property conveyed to or for use of wife^ 88 
247, pp. 731-734 

Conveyance by husband to trustee for wife, § 
245 

Conveyance from or at request of husband, 8 
244 

Conveyance to third person, 8 246 
Conveyance to wife in general, 8 248 
Joint conveyance^ 8 242 
Presumptions as to, § 273, p. 756 
Bequest of husband, § 244 
Third persons, conveyance through, 8 246 
'•^trustee, conveyance by husband to, 8 245 
Purchase money. 

Actions to recover, § 406, p. 904 
LiabUity for, 8 332 
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Separate estate of wife—Continued, 

Purchase of property, 

By wife, § 253 

Presumptions as to, § 273, p. 756 
Credit or borrowed money as consideration, | 

483 

Quieting title, right of action against husband for, 

§ 543, p. 24 
Quitclaim deed, 

Dower interest released by, § 265, n. 13 
Title acquired by quitclaim deed from hus¬ 
band, § 491, p. 1018 
Hatidoation, 

Conveyance of, § 537, p. 1167 
Encumbrances, § 537, p. 1174 
Husband’s acts as agent, § 297 
Improvements, contracts for, § 333, p. 821 
Unauthorized acts by husband, § 288 
Real property. 

Ownership, evidence as to, § 275, p, 763 
Right to hold, § 41 

Reasonable doubt, evidence establishing owner¬ 
ship beyond as essential, § 275, p. 760 
Receipt for rent, admissibility on issue of owners 
ship, § 274 

Recitals in deed or conveyance, estopp^ by, § 493, 
p. 1055 

Recovery of, action in own name, § 406, p. 904 
Redemption, parties to suit to foreclose equity of, 

§ 422 

Registration, 

Estoppel by failure to register, § 493, p. 10^ 
Property as belonging to, conclusiveness, § 

489, p. 1039 

Reimbursement, property applied to benefit of 
community or husband’s separate estate, $ 

510, p. 1084 
Release, 

Agency of husband, § 292 
Conveyances, dower, release of, § 382 
Remainder estate as subject of, § 237 
Remarriage, revival on, § 277 
Removal of husband as trustee, § 282 
Renewal of mortgage on, power to renew, § 537, 
p. 1168, p. 97 
Rents and profits, § 257 

Actions to recover, | 406, p. 904 
Husband’s duty to account for, § 301 
Liabilities payable out of, § 306 
Property purchased with, f 257 
Purchaser as required to account for on 
avoidance of deed, § 388 
Repairs, liability for cost of, § 333, pp. 820-823 
Representations, estopp^ by, § 493, p. 1055 
Repudiation of contract to convey, § 537, p. 1161 
Retroactive effect of statutes rating to, § 31, ];>. 

446 

Reversion, | 237 

Husband’s right to assign, § 286 
Revival, § 277 

Rights of husband. Husband’s rights and liabil- 
' ities, ante, make this head 
Sales, § 537, p. 1157 . ^ 

Husband’s righttjas to, f S87 
Property to hu^imd, validity, | 323 
Schedule, statutory requirenients, $ 232 
Secret equity, burden of proof as to, { 273, p. 754 
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Separate estate of wife—Continued, 

Securities, acquisition during coverture, § 247 
Separation, 

Conveyance by wife, § 537, p. 1161 
Management and control during, § 507 
Mortgage or encumbrance in case of, § 537, 
p. 1169 

Separation agreement, money paid under, § 237, n. 
79 

Service of process, actions involving, § 427 
Services, 

Debts of husband, liability for, services ren¬ 
dered by husband as affecting, § 308 
Husband’s right to compensation for services 
in connection with, § 300 
Liability on contracts for, § 321 
Right to recover value as, § 541, p. 20 
Settlement, agency of husband, § 292 
Silence, estoppel to dalm, § 268 
Skill of husband, profits arising from, § 257 
Slander with relation to business, right of action 
for, § 403 

Special agency of husband, | 292 
Squatter, summary removal of husband as, § 
280 

Standing timber, conveyances, rights of purchas¬ 
ers, § 388 

Statutory provisions, post 
Stock acquired during coverture, § 247 
Sufficiency of evidence as to, § 275, pp. 760-764 
Support of husband, liability for, § 281 
Suretyship, liability on contract of, § 329 
Tax title, husband acquiring, § 279 
Taxes, listing property and payments of as evi¬ 
dence of ownership, § 275, p. 761 
Tenancy by entireties. 

Abolishment by statutes relating to, § 31, p. 
445 

Interest in estate as separate property of 
wife, S 34, p. 465 

Statutes rating to as applicable, § 34, p. 
462 

Termination, § 277 
Third persons, post 

Time of acquisition, presumption as to, { 273, p. 
754 

Torts, post 

Trade or business, liability for debts incurred in, 
§ 314 

Transfers, § 537 
Personalty, 

Ck>nsent of husband, § 372, p. 850 
Estoppel to assert invallc^, f 385 
Wife to husband, validity, § 323 
Tre^ass, 

Maintenance of by wife against husband, S 
395, p. 877 

Ri^t to maintain, § 541, p. 19 
Trial, actions involving, § 551, pp. 39-43 
Trover and convendon, 

EstoppdL in respect of conversion by hus¬ 
band, $ 510, p. 1086 
Husband’s liabiUty, §| 301, 303 
Maintenance of action against husband, J 395, 
p. 877 
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Separate estate of wife—Continued, 

Trover and converslon^—Contlnued, 

Money belonging to separate estate, wife’s 
right of action against husband for, § 543, 
p. 24 

Recovery for conversion by husband, § 510, p. 
1085 

Reimbursement for property converted by 
husband, § 510, p. 10^ 

Ri^t of action against husband, § p. 
876; { 543, p. 24 

Trust, 

Devise or bequest in, § 240 
Investm^it by husband in property conveyed 
to him, S 491, p. 1043 

Property acquired by husband in trust for, 
$§248-250 
Agre^ent, $ 249 
Express trust, § 249 
Waiver of marital rights, $ 250 
Trust funds, § 237, n. 81 
Trustees, 

Assent to charges against, $ 318 
Conveyances, 

By husband to trustee for wife, $ 245 
Joinder in, $ 373 

To husband through, $ 516, p. 1007 
Equitable estate, $ 280 
Husband as, $ 282 

Note executed by, liability on, $ 326, p. 811 
Parties to actions affecting, $ 422 
Purchase money note by, liability on, § 332 
Unauthorized acts of husband, liability for, $ 512, 
p. 1090 

Undisclosed prindpal, ag^cy of husband, § 293, p. 
778 

Undue influence, mortgage for beneflt of husband, 
§ 537, p. 1169 

Use of property, estoppel by, § 493, p. 1054 
Validation, disposition <rf, f 537, p. 1167 
Vendor’s lien, enforconent against, $ 332 
Vaidor’s lien note, joinder of husband in assign¬ 
ment of, $ 537, p, 1158, n. 29 
Waiver, 

Eamipgs of wife, $ 261 

Marital rights, property acquired by husband 
in trust for wife, § 250 

Warranty, liability on covenant of, § 537, p. 1163 
Washing for l>oarder, earnings as, $ 259 
T7aste 

Husband’s liability for, $ 303 
Wife’s right of action against husband to pro¬ 
tect against, § 543, p. 24 
Wearing apparel, $ 237 

Wife’s money, property purchased with, $$ 251, 
252 

Waiver of marital rights, $ 252 
Will, creation by, § 240 

Written appointment of husband as agent, § 512, 
p. 1090 

Separate existence, dissolution of marriage, recogair 
^ .tion for purpose of, $ 5 
Separate maintenance^ |§ 608-629, pp. 199-284 
Abandonme^ 

^ sustaining charge of, § 621, p. 
' 244 ^ 

Ground for, $ 611, p. 202 


beparate maintenance—Continued, 

Abandonment—Continued, 

Venue of suit for, § 615, p. 221 
Ability to pay, consideration in fixing amount of 
award, § 624, p. 253 

Accrued alimony, modification of decree for, § 626, 
p. 273 

Accrued installments, enforceability of judgment 
for, S 625, p. 256 
Actions, $$ 613-629, pp. 212-284 
Adjudication of property rights in proceeding 
for, § 625, p. 263 

Admissibility of evidence, actions for, $ 621, p. 
240 

Adultery, 

CJounterdaim for divorce on ground of, bur¬ 
den of proof, { 621, p. 240 
Evidence as sustaining charge of, $ iS21, p. 
246 

Ground for, $ 611, p. 207 
Vacation or modification of allowance on 
ground of, § 626, p. 272 
Wife guilty of as affecting right, $ 612, p. 
209 

Wife justifiably leaving husband because of, 
$ 611, p. 204 

Advisement, taking case under, $ 623, p. 248 
Advisory verdict in actions for, $ 622 
AfSrmance of judgment for on appeal, $ 628, p. 
281 

Ages of parties, consideration in fixing amount of 
award, § 624, p. 254 

Alienation of affections, contract for as affecting 
right to recover, § 676 
Amendment of pleadtegs, $ 620, p. 237 
Amount, 

Allegations as to, § 620, p. 237 
Of award, $ 624, pp. 252-256 
Fact question, $ 6^ 

Review as dependent on, § 628, p. 279 
Review as to, § 628, p. 279 
Answer, actions for, $ 620, p. 238 
Antenuptial contracts as bar to, § 612, p. 211 
Appeal and error, actions for, $ 628, pp^ 278-282 
Appearance, jurisdiction acquired by, $ 615, P- 
223 

Apprehension of failure to support as authorizing 
action for, $ 610, n. 1 
Arrest, process by, $ 618 
Attachment, 

liability of property of husband in for pay¬ 
ment of support order, § 625, p. 267 
Process by, $ 618 
Attomey’^s fees, actions for, § 629 
Allowance, $ 619, pp. 225-235 ’ 

Allowance pending appeal, $ ^28, p. 281 
Appeal, § 628, p. 279 
Evidence of value, $ 619, p. *231 
Bar of right, § 2t)T-ai2 

, . ]B;asi8 of i^t, I 610; §,614^ p. 213, n. 72 
Bigamy, ground for, § 611, p, 2Q6 
Bill in action for, $ 620, p^ ^ 

Bodily harm, wife justifiably leaving husband be- 
c^n^^of %:eat of,!! filL p. 204 
Bond, pawner tp^, ]^uire, $ ^ p. 260 
Boti^i^^ p. 

Bturden oi pro^f, ’ " 
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Separate maintenance—CJontlnued, 

Burden of proof—Continued, 

Actions for, § 621, p. 239 
Modification of decree for, § 626, p. 274 
Change of venue, action for, § 615, p. 222 
Changed conditions, vacation or modification of 
allowance on ground of, § 626, p. 271 
Children, provision as to, § 625, p. 261 
Circumstances considered in fixing amount, § 624, 
p. 253 

Circumstantial evidence, adultery shown by, § 

621, p. 246 

cavil nature of action for, § 614, p. 216 
Cohabitation, pleading in action for, § 620, p. 236, 
n. 17 

Collateral attack, decree for, § 627, p. 276 
Commitment for noncompliance with order, § 625, 
p. 259 

Common law marriage as basis of, § 610, xu 94 
Community property, 

Adjudicati<m of rights as to in proceeding for, 

' § 625, p. 263 

Disposition in action for, validil 7 of statute 
authorizing, § 465 

Complaint in action for, § 620, p. 235 
Compromise of claim for, $ 612, p. 212 
Condusiveness, decree for, { 627, p. 276 
Cond^nnation, negativing In pleading, § 620, p. 

235, n. 14 

Condition in life, consideration in fixing amount 
of award, 8 P. 254 
Condonation, 

Evidence, 8 621, p. 245 
Termination of right, 8 612, p. 210 
Consent, separation by, § 611, p. 205 
Consent decree or judgment. 

Bar to subsequent action, 8 627, p. 277 
Modification on ground of changed omditions, 

8 626, p. 273 
Validity, 8 623, p. 249 

Constructive desertion or abandonment as ground, 

8 611, p. 202 

Constructive service^ action for, 8 618 
Contempt proceedings, enforcement of decree for, 

8 625, p. 258 

Contents of decree for, 8 623, p. 250 
Continuing Jurisdiction in re£fpect of, 8 615, p. 219 
Corrbboratlbn, necessity, 8 621, p. 241 
Costs, 

Actions for, 8 629 

Appeal from order allowing, 8 628, p. 279 
'*dounterdlaim tor divorce on ground of adultery, 
burden of proof, 8 621, p. 240 
'County courts,* jurisdiction of action for, 8 615, p. 

217 

Creditors of husband, protection in decree for, 8 
623, p. 251 

Crosscomplaint, actions' for, f 620, p. 238 
Cruelty, ‘ ^ 

Evidence as sustaining charge of, 8 621, p. 

244 ‘ ' 

Cround for^ 8 6134 p, 206 i 
Pleadifig ba actton>fQr,)| 620, P^,236, n. 18 
, Wife leaving hpeb^d ot 8 6*1, P. 

4 . . •'204 ^ r . > ',^,1 / . , . 

vCfustody in action tpr, 8 
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Separate maintenance—Continued, 

Death of, 

Husband, wife’s right as terminating on, 8 
612, p. 207 

Barty, termination of allowance on, 8 626, 
p. 274 

Debts contracted by wife, decree requiring hus¬ 
band to pay, 8 623, p. 251 
Defined, 8 608 

Delay in bringing suit, 8 616 
Demand, condition precedent to action, 8 616 
Demurrer, actions for, 8 620, p. 238 
Desertion, • 

Burden of proof as to, 8 621, p. 240 
Evidence as sustaining charge of, 8 621, p. 244 
Ground for, 8 611, p. 202 
Determination of action for, § 623, pp. 248-252 
Discretion of court, § 612, p. 212 ; 8 623, p. 250 
Admission of evidence^ 8 622 
Amount of award, 8 624, p. 252 
Attorney’s fees, 8 629 

Children, allowance for support of, § 625, p 
262 

Costs, §629 

Modification or vacation of allowance, § 626, 
p. 271 

Beview of discretionary orders^ 8 628, p. 280 
Temporary alimony and counsel fees, § 619, 
p. 227 

Temporazy allowance amount of, 8 618i P ^ 
Dismissal and nonsuit, 8 622 
Condusiveness, 8 627, p. 277 
Fading suit, decree for divorce and alimony 
operating as, 8 612, p. 208 
Disposition of cause on a|^)efd from judgment 
for, § 628, p 280 

Dissipation by husband of property pending suit 
for, 8 ^ P 255 
Dissolution of, 

Community, decree for, 8 656 
Marital status or relation, 

Decree for, 8 627, p. 276 
Termination of right by, § 612, p 207 
Did^on of property in proceeding for, 8 625, p. 
263 

Divorce, ' 

Authority to decree in suit for, 8 625, p 261 
Bar to subsequent action for, 8 627, p 2t7 
Decree as preduding action for, | 612, p 207 
Ground for divorce as warranting, 8 611, p 
201 

Bfolntenance of independent action without 
asking for, § 614, p. 313 
Misconduct of wife entitling husband to as 
affecting right, 8 612, p. 209 
Modification of prior suig)ort order <hi grant 
of, 8 626, p. 272 

Pleading grounds for, f 620, p 236, n. 18 
Termination of pi^r decree for maintenance, 
8 626, p 275 

Domestic relations courts. 

Jurisdiction of action for, § 615, p. 217 
Venue of action, § 615, p 222 
Don^icile of parties v^ue of action for, 8 615, p. 
220 ' 
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Separate maintenance—Continued, 

Dower, provisions affecting right in proceeding 
for, $ 625, p. 263 
Drunkenness, 

Evidence as sustaining charge of, § 621, p. 244, 
n. 4 

Ground for, § 611, p. 206 
Duress, evidence as showing, § 621, p. 245 
Earning capadty of husband, consideration in 
fixing amount of award, $ 624, p. 254 
Effective date of decree for, § 623, p. 251 
Enforcment of order or judgment for, § 623, pp 
248^2; S 625. pp. 256-270 
Pending appeal, § esS, p 281 
Eguity, 

Jurisdiction to entertain suit for, § 614^ p. 213 
Statutory jurisdiction, $ 614, p. 216 
Evidence, 

Actions for, $ 621, pp. 239-246 
Conformity of decree to proof, § 623, p. 250 
Modification of decree for, § 626, p. 274 
Executhm, enforcement of decree for, § 625, p. 
270 

Existing separation, evidence as establi^ing, f 
621, p. 243 

Extent of jurisdiction of action for, S 615, p. 218 
Failure to support, pleading in action for, § 620, 
p. 236 

Fault of wife^ bar of right, § 612, p. 208 
Hnancial ability, pleading in action for, S 620, 
p. 236 

Financial embarrassm^t as ground for, § 611, p. 
207 

Findings, 

Actions for, $ 622 

Appeal, § 628, p. 280 
Incorporation in decree, § 623, p, 250 
Forfeiture of right to allowance, subsequent mis¬ 
conduct, f 626, p. 275 
Form of, 

Decree for, S 623, p. 250 
Bemedy, S 614^ pp. 213-217 
Fraud, 

Evidence as showing, $ 621, p. 245 
Wife induced to leave husband by, { 611, p. 
204 

Fraudulent conveyance to defeat rights of wife, 
setting asid^ I 625, p. 268 
Garnishment, 

Enforconent of judgment by, $ 625^ p. 267 
Statutory pxpoeedings in nature of, { 614, p. 
217 

Good faith, offer to resume marital rations, $ 

612, p. 210 

Jury questions, § 622 
Grounds, $ 611, pp. 201-207 

Pleading existence of, f 620, p. 236 
Habits of parties, consideration in fixing amount 
of award, § 624, p. 254 

Habitual drunkenness, evidence as sustaining 
charge of, § 621, p. 244 

Harmless error, aipeal from decree for, S 628, p. 
280 

Health of parties, consideration in fixing amount 
of award, 5 624, p. 254 

'Hearing, ikodlfication or vacation of decree for, 
S 626, p. 274 


Separate mafnt^ance—Continued, 

Homestead, adjudication of rights as to in pro¬ 
ceeding for, § 625, p. 265 

Household goods, decree giving to wife, § p. 
251 

Husband’s right, S 609 

Jurisdiction of action for, § 614, p. 215 
Ill-treatment, 

Ground for, § 611, p. 206 
Wife leaving husband by reason of, $ 611, p. 
204 

Implied decree, enforcement, § 625, p. 270 
Impounding property transferred to defeat rights 
of wife, S 625, p. 269 
Imprisonment, 

Enforcement of decree by, 8 625, p. 258 
Husband as ground for, § 611, x>. 206 
Inability to pay, imprisonment in case of, § 625, 
p. 258 

Incidental relief in connection with judgment for, 
§ 625, pp. 256-270 

Income of husband,- consideration in fixing 
amount of award, 8 624, p. 254 
Incompatibility of temperament as ground for, § 
611, p. 207 
Independent means, 

Consideration in fixing amount, 8 624, p. 254 
Possession of by wife as precluding, 8 612, p. 
212 

Indignities, pleading in action for, 8 620, p. 236, n. 
18 

Injunction, 

Disposition of property to defeat right, 8 625, 
p. 269 

Enforcement of lien of judgment by, 8 625, 

p. 266 

Instructions, actions for, 8 622 
Interlocutory orders, appeal, 8 628, p. 279 
Issues, actions for, 8 620, p. 239 
Joinder of parties, actions for, 8 617 
Judgment creditor, aiforcement of claim as, 8 625, 
p. 236 

Judgment or decree^ 

Actions for, 8 623, pp, 248-252 
Appeal, 8 628, p. 281 

Final action in proceeding as, 8 627, p. 276 
Jurisdiction, action for^ 8 615, pp. 217-2^ 

Jury questions, 

Actions for, 8 622 
Appeal, 8 628, p. 280 

Juvenile courts, Juiisdiction of acttons for, 8 615, 
P. 217 

Lack of fault, pleading in action for, 8 620, p. 
237 

Law questions, 

Action for, 8 622 
Appeal, 8 628, p. 280 

Lease of husband’s property to provide for sup¬ 
port, § 625, p. 266 

Lien, judgment for as, 8 625, p. 265 
Limitation of actions, defense of, 8 616 
limited j.urisdiction, court of, § 615, p. 218 
living separate and apart as essential, 8 610 
Local practice, decrqe conforming to, § 623, p 250 
Lump sum payment prd^lsion, for in decree, 8 
623, p. 261 
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S^mrate maintenance—CJontinued, 

Marriage or marital relations, 

Dissolution by decree for, § 627, p. 276 
Evidence as establishing, § 621, p. 243 
Offer to resume marital relations, post, this 
head 

Pleading in action for, § 620, p. 236 
Resumption of marital relations, post, this 
head 

Means of husband, consideration in fixing amount 
of award, § 624^ p. 253 

Misconduct of wife as barring right, § 612, p. 208 
Mode of living, consideration in fixing amount of 
award, § 624, p. 254 

Modification of allowance, § 626, pp. 270-275 
Pending appeal, § 628, p. 281 
Proceedings for, 8 626, p. 273 
Mortgage of husband’s property to provide for, 
§ 625, p. 266 

Municipal courts. Jurisdiction of action for, § 615, 
p. 217 

Nature of remedy, § 614, pp. 213-217 
Necessaries, legal services in connection with ac¬ 
tion for, § 60, p. 527 

Neglect to support, burden of proof as to, § 621, 
p. 240 

Nonresidence of wife as bar to right to enforce 
order for, § 625, p. 257 

Notice, modification or vacation of decree for, § 
626, p. 274. 

Objections, 

Defect of parties, § 617 
Jurisdiction of court, § -615, p. 219 
Venue, 8 615, p. 222 

Offer of support as precluding action for, 8 610 
Offer to resume marital relations, 

Admissibility of evidence as to, 8 621, p. 241 
Good faith, Jury questions, 8 6^ 

Right as affected, 8 612, p. 210 
Operation and effect of allowance for, § 627; pp. 
275-278 

Partial support as groxmd for action fbr, 8 610 
Pa^es, actions for, 8 617 
Payment, provision for In decree, 8 623, p. 251 
Pendente 4ite, appeal from allowances, 8 628, p. 
279 

Pending appeal, sui^ort and counsel fees, 8 628, 

p. 281 

Periodical payments, provision for in decree, 8 
623, p. 251 

- Petition in adlmi for, 8 620, p. 235 
.Pleading, 

Action for, 8 620, pp. 235-239 
Decree as required to conform to, i 623, p. 250 
Police pension fund, funds in as subject to at- 
. taxfiiment under support order, §^25, p. 268 
Potential earning capacity, award based on, 8 624, 
p. 256 

Preponderance of evidence, establishment of case 
by, 8 621, p. 241 
Presumptions, ^ 

Actions for, 8 621^ p. 239; 

Appeid, 8 6^ p. 280 

Indulging in favor of vaHdity of decree, 8 627, 
p. 276 

Probate courts^ Jurisdiction of proceeding for, 8 
615, p. 217 


Separate maintenance—Continued, 

Process, 

Actions for, 8 618 

Jurisdiction of action acquired by service of 
process, 8 615, p. 223 
Property, 

Of husband. 

Consideration in determining amount of 
allowance, 8 624, p. 254 
Sale of husband’s property to provide for, 

8 625, p. 266 

Provisions as to on enforcement against, 8 
625, p. 262 

Real property. Jurisdiction to render judg¬ 
ment affecting; 8 615, p. 223 
Seizure of property, Jurisdiction of action ac¬ 
quired by, 8 615, p. 223 
Separate property, adjudication of rights as 
to in proceedings for, 8 625 
Property rights, decree for as affecting, 8 627, pw 
276 

Prospective operation of decree for, § 623, p. 251 

Purpose of suit, 8 614, p. 213 

Reargument, order denying motion as appealable, 

8 628, p. 275 

Receivers, appointment in proceeding for, 8 625, 

p. 266 

Reconciliation, ante 
Reference, 

Actions for, 8 622 

Application for temporary allowance, 8 619, p. 
231 

Refusal to provide home, wife leaving husband be¬ 
cause of, 8 611, p. 205 
Release, § 612, p. 212 

Removal from state, vacation of allowance on 
proof of, 8 626, p. 273 

Renunciation of marriage covenant as ground for, 

8 611, p. 206 

Repairs, decree requiring hT]£ft>and to pay for, 8 
623, p. 251 

Replication, action for, 8 620, p. 238 
Res Judicata, dismissal of bill, 8 627, p. 277 
Reservation of case for further consideration, 8 
623, p. 249 
R^id^ce, 

Allegations as to, 8 P* ^ 

Venue of action for, 8 615, p. 229 
Resources of husband, ccmsideration in fixing 
amount, 8 624, p. 253 
Resumption of marital r^ations, 

Termination of allowance on, 8 626, p. 274 
Termination of right, 8 612, p. 209 
Vacation or annulment of allowance, 8 626, 
p. 272 

Return of process, actions for, 8 618 

Reversal of Judgment for on appeal, 8 628, p. 281 

Right of action, 8 614, pp. 213-217 

Sale of husband’s property to i»rovide for, 8 625, 

p. 266 

•Security, requirem^ts as to, 8 625, p. 260 
Seizure of pn^rty, JuzisdLCtloii of action ac* 
quired by, 8 615^ p. 223 

Separate pr<H;)erty, adjudication of ri^ts as to in 
proceedings for, 8 6^, P- 264 
Separation, 

As ground for, { 611, p. 202 


1467 



INDEX TO HUSBAND AND WIFE 


Separate maintenance—Continued, 

Separatiwi—Continued, 

Authority to enter decree of in suit for, § 625, 

p. 261 

S^aration agreement, 

Institution of suit as abrogating, § 625, p. 265 
Provision for as barring action, § 612, p. 211 
Subsequent suit for as avoiding, | 602 
Sequestration, 

Enforcement of decree by, § 625, p 267 
Process by, § 618 
Service ot process, 

Action for, S 313 

Jurisdiction of action acquired by, $ 615, p. 
223 

Station in life, consideration in fixing amount of 
award, § 624, p. 254 
Statutory provisions, post 
Subsequent misconduct, forfeiture of right to al¬ 
lowance previously decreed, § 626, p. 275 
Substituted service of process in action for, § 618 
Sufficiency of evidence, action for, § 621, p. 241 
Suit money, action for, § 619, k>. 225-2^ 
Surplusage, 

Decree for, § 623, p. 251 
Record on aK)eal, § 628, p. 279 
Temporary allowance, S 619, pp. 225-235 

Affidavit supporting pleadings, § 619, p. 230 
Amount of, S 619, p. 232 
Arrearages, § 619, p. 234 
Burden of proof, § 619, p. 231 
Conflicting evidence as prednding, $ 619, p. 
229 

Contempt, enforcement of order by, § 619, p. 
235 

Delay in bringing suit as affecting right, § 
619, p. 229 

Discretion of court, $ 619, p. 227 
Amount, S 619, p. 232 

Doubt as to ultimate success as affecting 
right, § 619, p. 229 

Earning capacity of husband, § 619, p. 228 
Enforcement of order for, | 619, p. 235 
Bstopp^ to question order, § 619, p. 235, n. 
10 

Existing marriage relation as essential, $ 619, 
p. 229 

Findings in proceeding for, $ 619, p. 231 
Qamishment proceeding to collect money due 
under judgm^ for, § 619, p. 235 
Good faith, j 619, pu 227 

Presumption of, S 619, p. 230 
Healing, { 619, p. 230 

Independent diaracter of proceedings, i 619, 
p. 229 

Judgment for, f 619, p. 232 
Merits of controversy, inquiry Into, $ 619, pw 
228 

Modification of order, $ 619, p. 234 
Notice of aig>lication, § 619, p. iso 
Order or decree^ % 619, p. 231 
Fldkttiig; i dl», p. 230 
Power and duty to grant, § 619, p. 225 
^ Predhmptio^, good faith, { 619, p. 230 
Prima faide showing of good cause of action 
as sufficient, | 619, p. 227 

Proceeding 619, p. 229- 


Separate maintenance—Continued, 

Temporary allowance—Continued, 

Purpose of, § 619, p. 226, nn. 76, 78 
Reference, J 619, p. 231 
Separation without fault of husband, § 619, pi 
227, n. 92 

Termination, § 619, p. 234 
Trial on merits within reasonable time after 
grant of, § 622 
Termination of, 

Allowance, § 626, p. 274 
Right, S 612, pp. 207-212 
Time to sue for, § 616 

Transfer of property to defeat rights of wife, set¬ 
ting aside, § 625, p. 268 
Transitory nature of action for, § 615, p. 220 
Trial, action for, § 622 

Trust funds, subjecting to payment of award, § 
625, p. 267 

Trustee, appointment in proceeding for, § 625, p. 
266 

Vacation of allowance, § ^6, pp. 270-275 
Valid marriage. 

As essential, § 610 

Jurisdiction as prerequisite to support order, 
§ 615, p. 218 

Variance, actions for, § 620, p. 239 
Vmiereal disease, wife justifiably leaving husband 
by reason of communication of, § 611, p. 204 
Venue, proceedings for, § 615, pp. 217-223 
Verdict, actions for, § 622 

Vocational rehabilitation, revocation of temporary 
allowance for, § 626, p. 273 
Void marriage, validity of order based on, § 623, 
p. 249 

Voidable marriage, § 610, n. 84 
Waiver, 

Appeal, § 628, p. 279 
Defects in publication of service, S 618 
Wife’s right of, §§ 610^12, pp. 199^212 
Willful desertion or abandonment as ground for, 

§ 611, p. 202 

Separate plea or answer, wife, actions against, $ 433 
Separate property. 

See, also, 

Property of husband, generally, ante 
Property of wife, generally, ante 
Separate estate of wife, generally, ante 
Actions involving. 

Defenses, § 546 

Evidence, § 560, pp. 36-39 * " ' 

Additional compensation for services befoze mar¬ 
riage, § 471, p. 1006 
Admisi^bClity of evidence, 

Actions involving, § 560, p. 87 
Character as s^^ate property, $ 489, p. 1033 
Advancements, $ 496; p. 1066 . - 

Adverse posse^on. 

Acquisition of title to by spouse, { 496, p* 
1066 


Property acquired by, J 487, p. 1029 I 
After-acquired jfiroperty, ^iSbmoging j status by 
agreement b^ees spouses, i 496, 1061 


Ag]:oeiakit;'d£ffierifig status by, 1-496, pj ioei 
Animals, ' ' t 

Inaredse of a^oomns^^ or separate |>i^per- 
ty, i 479, p. 1018 * ^ ' 
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Separate maintenance—Continued, 

Animals—Continued, 

Increased value as retaining separate charac¬ 
ter, § 479, p. 1015 
Bank deposits, 

Commingling as affecting character, § 495 
Commingling of separate and community 
funds, § 490, p. 1040, n. 99 
Possession as overcoming presumption or 
community ownership, § 489, p. 1038 
Presumptions as to, § 572, p. 86 
Bequest, 

Proof of acquisition by, as overcoming pre¬ 
sumption of community owner^ip, § 489, 
p. 1036 

Property acquired by, § 474 
Blending or commingling with community prop¬ 
erty, 

CStiaracter as changed by, § 495 
Presumption as to character, § 490, p. 1040 
Bonus for services rendered before marriage, S 
471, p. 1006 

Borrowed money, purchase with, § 483 
Burden of proof. 

Actions involving, § 550, p. 37 
Consideration, § 490, p. 1039 
Business, 

Acquired or accumulated during coverture, § 
471, p. 1006 

Profits of as community or separate, § 479, p. 
1016 

Transmutation into community property by 
investment in, § 497 

Claims, 

Against, community, § 510, p. 1079 
Due spouse, payments on as, f 471, p. 1006 
Classification as, § 469 

Coal land entries, public lands acquired by, | 486 
Compromise, property acquired by, | 471, p. 1003 
Conflict of laws, inchoate titles in public lands, § 
487, p. 1029 

Confusing with commuifity property, presump¬ 
tions as to diaracter, | 4^, p. 1040 
Consideration, 

Burden of proof, § 490, p. 1039 
Recital of in deed as ess^tlal, § 492, p. 1050 
Continuance of character as, presumption of, § 
489, p. 1030 

Contracts, property acquired under, § 487, p. 1026 
Crops, status as community or separate, § 479, p. 
1018 

Damages ex contractu, $ 472 
Damages ex d^cto, § 473 
Death of ^use, descent, $ 558, p. 74 
Debt due in s^^arate right, payments on, § 471, p. 
1006 

Admissibility to establish character as, | 489, 
p. 1033 

Gonclusiveness as to character as, § 489, p. 
1937 

Deeds and conveyances, 

Admissibility to prove community or separate 
Character, f 491, p. 1043 
Between spouses, presdtnptioiis, § 491, p. 1047 
Charact^ as riiown by, { 491i pp; ^042-1048 


Separate maintenance—Continued 
Deeds and conveyances—Continued, 

Designation of grantee as showing character,, 
§ 491, pp. 1042-1048 
Determination of character, § 529 
Estoppel, § 530 
Husband, §§ 19, 536 

Joint conveyance, presumption as to interest 
of wife, i 491, p. 1044 
Presumption as to character, S 529 
Recitals in as affecting character, § 492, pp^ 
1048-1053 

Defective or clouded title, § 487, p. 1029 
Descent, 

Proof of acquisition by as overcoming pre¬ 
sumption of cmnmunity ownership, § 489, 
p. 1036 

Property acquired by, § 474 
Devise, 

Proof of acquisition by as overcoming pre¬ 
sumption of community ownership, § 489, 
p. 1036 

Property acquired by, § 474 
Dissolution of community, 

Accounting in respect of, § 585, p. 146 
Administration of dissolved community as in¬ 
cluding, I 571 

After-acquired property, § 559 
Title acquired after, § 487, p. 1027 
Dividends, status as communi^ or separate, § 
479, p. 1018 
Earnings, 

Of wife, § 17 

Business carried on separate from hus¬ 
band, § 479, p. ICUS 

Transmutation of character, § 496, p. 1064 
Encumbrances, 

Ck>nimunity funds used in payment of ss 
changing status, § 494 
Estoppel in respect of, § 530 
Enhancement in value during coverture as com¬ 
munity property, $ 479, p. 1015 
Estopp^ 

Assertion that particular property is, $ 530 
Oharacto:, 1493^ p. 1074 
Evidence, 

Actions involving, § 550, pp. 36-39 
Character, §{ 488-492, pp. 1029-1053 

Trad^ mutations, § 490, pQ, 1039-1042 
Exdiange of, property received in as retaining- 
separate character, $ 485 
Express recital in deed in respect of, effect, § 
4^ p. 1050 

False imprisonment, right of action for as, f 473. 
Family expenses, liability for, § 528, p. 1131 
Fire insurance, proceeds as, § 471, p. 1005 
Funeral expenses incurred on credit of, liability in 
respect of, § 587, p. 1^ 

Gifts,, 

As separate property, § 476 
Conveyance by parent to married daughter, ^ 
491, p. 1043 

" Proof of acquisition by as overcoming pre¬ 
sumption of community ownership, § 489„ 
' p. 1036 

Public lands acquired, { 486 
Transmutation of diaracter by, } 496, p. 1063 



INDEX TO HUSBAND AND WIFE 


Separate maintenance—Continued, 

Gifts—Continued, 

Wife to husband, $ 516, p. 1099 
Improvements, 

Character as affected by improvements made 
by community, § 495 

Community funds, claims arising from, § 510, 

p. 1061 

Presumptions as to separate or community 
property, § 490, p. 1040 
Title to, § 479, p. 1019 

Inchoate and incomplete titles, § 487, k>. 1025- 
1029 

Income, status as community or separate, S 
pp. 1013-1019 

Increase, status as community or separate, § 
479, M). 1013-1019 
Insurance, 

Proceeds of policies as, § 471, p. 1003 
Third persons, life Insurance on, j 471, p. 
1005 

Intention, proof of as overcoming presumption in 
favor of community, § 489, p. 1037 
Interest, status as community or separate, § 479, 

p. 1018 

Interests of i^uses, character and extent, § 503 
Inventory, $ 469 

Admissibility to establish character, § 489, p. 
1034 

Investment in business or partnership, transmu¬ 
tation into community property by, § 497 
Investments, profits of as community or separate, 
§ 479, p. 1016 

Joint conveyance, presumption as to interest of 
wife, § 491, p. 1044 
Joint tenancy, 

Recitals in deed or other instrument creating, 
§ 492, p. 1051 

Transmutation into, § 496, p. 1060 
Life insurance, proceeds of policies as, § 471, p. 

1003 

Loans, 

Interest received as community or separate, 
I 479, p. 1018 

Separate funds of spouse loaned to other, § 
496^ p. 1066 

Management and control, §§ 503, 507 
Marriage, 

Acquisition prior to, presumption of commu¬ 
nity ownership as overcome by proof of, 
S 489, p. 1036 

Property acquired during, burden of proof as 
to, § 489, p. 1031 

Mining entries, public lands acquired by, { 486 
Money borrowed on faith and credit of, §. 471, p. 
1002 

Mutations, 

Of form as changing character as, | 495 
Tracing of, § 490, p. 1041 
Mutual credits and charges as to, §§ 509-511, pp. 
1078-1089 

Necessaries, liability for, § 528, p. 1131 
Nominal title as evidence of ownership, § 489, p. 
1<©7 . 

Outstanding tittle, acquisition for purpose of 
strengthening separate title, $ 498 
Ownership^ individual nature, { 503 


Separate maintenance—Continued, 

Parol evidence, admissibility to show character 
as, i 49, p. 1033 

Partition, character as affected by, § 499 
Partnership, transmutation into community prop¬ 
erty by investment in, § 497 
Pensions, § 471, p. 1006 

Personal injuries to spouse, damages for as, § 
473 

Prescription, property acquired by, § 471, p. 1006 
Presumptions, 

* Actions involving, S 550, p. 36 
Continuance of character, § 489, p. 1030 
Joint conveyance, presumptions as to interest 
of wife, § 491, p. 1044 
Mutations, § 490, p. 1041 
Recital in deed giving rise to, § 492, p. 1050 
Sale or conveyance of, § 529 
Prior acquired property as, § 470 
Products of soil, status as community or sepa¬ 
rate property, § 479, p. 1018 
Profits, status as community or separate, § 479, 
pp. 1013-1019 

Public lands acquired, § 486 
Inchoate title, § p. 1028 
Purchased property, 

Both community and separate property as 
consideration, § 484 
Consideration as determinative, § 482 
Contracts of purchase, dissolution of commu¬ 
nity, § 487, p. 1027 

Recitals in deed as affecting character, § 492, pp. 
1048-1053 

Reconveyance to spouse, character as changed 
by, § 494 

Reimbursement as between community and sepa¬ 
rate estates, § 509 
Rents and profits, 

Status as community or separate property, § 
479, p. 1015 

Transmutation of character, § 496, p. 1064 
Sales, 

Proceeds as retaining separate character, if 
485 

Profits from as community or separate, S 479, 

p. 1016 

Wife’s separate property, § 537, p. 1157 
Source of consideration, 

Burden of proof, § 490, p. 1039 
Recital of in deed, § 492, p. 1050 
Statutory provisions, post 
Suflaciency of evidence, 

Controversy involving, § 550, p. 38 
Rebut presumption in favor of community, f 
489, p. 1034 
Surplus funds, § 500 

Surviving spouse, interest in respect of, § 558, p. 
72 

Tenancy by entirety, interest in estate as, § 34, p. 
465 

Tenancy in common, interest of ^uses held as, S 
33, p. 456 
Third persons, 

EstoiH[>el as result of accepting conv^ance, 
§ 493, pw 1057 

Life insurance on, | 471, p. 1005 
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^Separate maintenance—Continued, 

Timber on, status as community or s^rate, I 
479, p. 1018 

Time of fixing of character as, § 491 
Torts, damages for as, § 473 
Tracing mutations, evidence, § 490, pp. 1039- 
1042 

Transfer of separate property of wife, § 537, p. 
1157 

Transmutation of character as, |§ 494-500, pp. 

1057-1068 
Undivided interest. 

Acquisition as, § 501 
Community estate, § 504 

Use of by both spouses, status of property as al¬ 
tered by, § 494 

Separate trader, bill of exchange drawn to wife to 
order of husband, validity, $ 126 
Separation, 

Abandonment, pendency of action for as bar to 
prosecution, § 635, p. 294 
Accounting on dissolution of community by, $ 
584, p. 143 

Agency of wife for husband. 

As revoked by separation, § 65, p. 540 
In case of separation, § p. 538. 

Alienation of affections. 

Prior to, recovery as precluded, § 675 
Showing in mitigation of damages, § 694 
Borrowing money by married woman living sep¬ 
arate from husband, separate property, § 471, 

p. 1002 

Capacity of wife to sue or be sued, § 390; $ 540, 
P. 7 

Community property. 

Acquisition during, § 471, p. 1001 
Conveyance by wife without husband’s con¬ 
sent, § 532, p. 1146 

Partition between spouses, agreements re¬ 
specting, § 589, p. 156 

Termination of husband’s right to dispose 
of, § 531, p. 1137 
Criminal conversation. 

Defense of, § 698, p. 355 
Showing in mitigation of damages, $ 706, p. 
363 

Disabilities of wife as removed by, $ 160 
Dissolution of community, § 553 
Accounting, § 584, p. 143 
Revenues to be accounted for, § 586 
Earnings, community share of as divested by, § 
475 

Encouragement of, while marital relation exists, $ 
11 

Fault of spouse, 

Liability for necessaries as affected, { 52, pp. 
517, 618 

Obligation of support as affected, § 15, p. 409 
Feme sole, power of wife to contract as in case 
of, § 517, p. 1107 

Feme sole trader, right of wife to become on, S 
205 

Funeral expenses, liability of husband for In 
case of, I 61, p. 528 
Head of family in case of, § 9 
Household goods, presumptions as to ownership, 
§ 273, p. 767 


Separation—Continued, 

Joint adventurers, dissolution of relation as, S 35, 
p. 481, n. 36 

Life insurance policies held by wife, right to 
possession in case of, § 40 
Marriage settlement, extinguishment by, § HO 
Mutual agreement, liability to support in case of, 

§ 15, p. 410 
Necessaries, 

Liability, § 52, pp. 516-519; § 518, p. 1110 
Pendency of suit as affecting liability, § 53 
Personal liability of wife for, § 183 
Notice of, creditor furnishing necessaries, f 52, 
p. 517 

Personal injuries to wife during, recovery for in 
action by wife alone, § 401, p. 891 
Presumptions, liability for necessaries, § 52, p. 
516 

Property of wife, settlement in wife in case of, I 
29 

Resumption of marriage relation, consideration 
for deed from husband to wife, § 136 
Separate estate of wife. 

Conveyance by wife, § 372, p. 848; § 537, p. 
1161 

Management and control, § 507 
Mortgage or encumbrance, $ 537, p. 1169 
Separate maintenance, 

Authority to decree in suit for, § p. 261 
Ground for separate maintenance, § 611, p. 
202 

Support of wife, obligation as affected by, § 15, 
p. 409 

Tenancy by entirety, occupancy by wife after 
separation, { 34, p. 463, n. 47 
Trespass, husband’s going on premises, § 41 
SeparatiOTL agreements, g 591-607, pp. 168-199 
Abandonment as result of, § 593, p. 173, n. 70 
Acceleration clause, 

Validity, f 594, n. 90 
Waiver, § 604, n. 70 
Actions, §§ 605-607, pp. 192-199 

On agreement, § 606, pp. 192-196 
To set aside agreem^t, § 607, pp 196-199 
Adultery, 

Concealment of as ground for cancellation, 

§ 593, p. 170, n. 47 

Setting aside on account of, j 599, p. 182 
Affidavits, actions to set aside, § 607, p. 196 
Alimony, 

Allowance in action to annul, 1607, p. 199 
Application for in divorce suit as releasing 
husband frmn liability, § 602 
Award of in suit to enforce, f 606, p. 196 
Release of claim for as consideration, § 596 
Alteration, effect, § 593, p 170 
Ambiguity, effect, § 594 

Annuity, provision for as lien on husband’s prop¬ 
erty, § 598, p. 181 

Annulment of property settlement, effect of, § 600 
Approval of court, % 594; § 623, p. 249 
Arrears, 

Attachment of person, enforcement of decree 
for arrears by, % 606, p 196 
Offer to resume marital r^ations as defeating 
right to recover, { 601 
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Separation agreements—Continned, 

Assignm^t of cause of action for arrears, parties 
to action for, § 606, p. 194 
4ttomeys’ fees, allowance in action to, 

Annul, $ 607, p. 199 
Set aside or modify, § 605 
Bad bargain, enforceability, § 596, n. 10 
Binding effect, § 599, p. 181 
Breach, 

Effect, S 599, p. 182 
Hesdssion by, S 600 
Burden cff proof, fairness, § 593, p. 173 
Certainty, § 594 
Coercion, effect, 8 593, p. 170 
Collateral proceedings, setting aside in, § 607, p. 
197 

Collusion, presnmptions, f 593, p. 174, n. 85 
Concealment, effect, 8 593, p. 170, n. 47 
Conclusiveness, judgment for installment due, 8 
606, p. 196 

Conditions precedent to suit to recover on, 8 606, 
p. 193 

Confidential relationship, 8 593, p. 170 
Conflict of laws, 8 592 
Consideration, 8 596 
Construction, 8 598, K>. 178-181 
Contempt, enforcement by proceeding in, 8 606, p. 
196 

Covenant not to annoy or molest, breach of as 
terminating liability, 8 599, p. 182, n. 72 
Criminal proceedings against husband for desei> 
tion and nonsui^rt as forfeiture of rights 
under, 8 602 

Custody of children, avoidance of provision for, 
8 599, p. 183 

Death of parties to, termination by, 8 603 
Default of husband, liability as affected, 8 600 
Definitions^ 8 591 

Dmand as condition precedent to suits on, 8 606, 
p. 193 

Distinctions, 8 591 
Divorce, 

Belinquishment of right to as consideration, 
8 596 

Setting aside in proceedings for, 8 607, p. 197 
Subsequent suit for as avoiding, 8 602 
Duress, 8 593, p. 170 
Effect, 8 598, p. 180 

Election of r^nedies on, 8 606, p. 193, n. 98 
Enforcement generally, 8 599, pp. 181-184 
Eqnityt 

Enforcement by court of, 8 599, p. 181 
Maintenance of suit to enforce rights under, 
8 606, p. 192 

Setting aside in, § 607, p. 196 
Estoppel, ^forcement, 8 604 
Evidence, actions to, 

Recover on, 8 606, p. 193 
Set aside, 8 607, p. 198 
Failure of conitideration, 8 596, n. 99 
Fairness, presumptions, 8 593, p. 173 
Family settlement as consideration, 8 596, n. 10 
Financial condition, setting aside on change in, 8 
= 607, p. 197 

Findings, actkms to set aside, 8 607, p. 199 
,,F(H^n jndgnent for dama^ tQx biwch, right 
of acti<m ox^ 8 W6^ ^ 


Separation agreements—Continued, 

Form, 8 595 
Fraud, 

Burden of proof, 8 593, p. 174 
Effect, 8 593, p. 170 
Reconciliation effected by, 8 601 
Good faith, 8 593, p. 171 
Imposition, effect, 8 593, p, 170 
Installments, 

Death of wife before due as affecting right to 
recover, 8 603 
Recovery of, 8 606, p. 195 

Institution of suit for divorce or separate main¬ 
tenance as avoiding, 8 602 
Intention of parties, construction to effectuate, 8 
598, p. 178 

Intervention of trustee, 8 597 
Consideration, § 596 
Intimidation, effect, 8 593, p. 170 
Issues, action to. 

Recover on, 8 606, p. 194 
Set aside, 8 607, p. 198 
Jointure distinguished, 8 591 
Judgment or decree, actions to» 

Recover on, § 606, p. 195 
Set aside, 8 607, p. 199 
Jurisdiction, actions to enforce, 8 606, p. 192 
Laches, 

Defense in suit on, 8 606, p. 193, n. 98 
Setting aside, 8 607, p. 197 
Law governing, 8 592 
Liberal interpretation, 8 598, p. 179 
Lump sum settlments, validity, 8 593, p. 173, n. 
68 

Marital relations, effect <hi, 8 596, p. 181, n. 52 
Merger in divorce decree effect, 8 602 
Misrepresentations, setting aside on groxmd of, 8 
593, p. 170 
Modification, 

Agreement for, | 599, p. 183 
Erroneous order granting alimony and di¬ 
vorce in separation suit as, 8 602 
Power of court, 8 605; § 623, p, 249 
Mutual promises as consideration, 8 596 
Necessaries, liability for, 8 52, pp. 516, 519 
Next friend, action by where wife is insane, § 606, 
p. 194 

Offer and aco^>tance, necessity, 8 594 
Offer to resume marital illation, termination by, 
8 601 

Oral agreement as enforceable, § 595 
Partial invaUdity, 8 593, p. 169 
Parties, 

Actions on, 8 606, p. 193 
Actions to set aside, 8 607, p. 197 
Payment under, 8 599, p. 183 
Performance generally, 8 599, pp- 181-184 
Permanent separation, construction to effect, 8 
598, p. 180 

Permanent support, allowance for in actiem to 
annul, 8 607, p. 199 
Pleading, actions to. 

Recover on, 8 606, p. 106 . 

Set aside, 8 607, p. 196 
Property covered, 8 598, p. 180 
Pnq>erty death ot party as affecting, 

im 
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Separation agreements—Continued, 

Public policy, validity as opposed to, § 593, p. 169 
PAtification, § 593, p. 171, n. 58 
Retention of benefits as, § 604 
Reasonable construction, § 598, p. 178 
Reconciliation as terminating, § 601 
Recovery in action on, § 606, p. 195 
Reduction in payment, enforcement of provisions 
for, § 605 

Reformation, power of court, § 605 
Release of husband from obligation to support 
wife, validity, § 593, p. 173 
Relinquishment of rights as consideration, § 596 
Remarriage after divorce, liability as affected, § 
599, p. 183 

Remedies on, § 606, p. 193 
Repudiation, 

Request for maintenance in divorce action as, 
§ 602 

Termination by, § 600 
Requisites of, §§ 594-597, pp. 174r-177 
Rescission, 

Assent of parties as necessary, § 600 
Grounds, $ 593, p. 170 

Restoration of property or money received as con¬ 
dition to setting aside, § 604 
Resumption of marital relations, terminaticm by, 
§ 601 

Retention of benefits, estoppd as result of, $ 604 
Revival of marital obligation on termination of, 
S 600 

Seal, § 595 

Modification of agreement under, § 599, p. 183 
Security, compelling husband to furnish, § 606, p. 
196 

Separate estate of wife, moneys paid under as, § 
237, n. 79 

Separate maintenance. 

Institution of suit as abrogating, § 625, p. 265 
Provision for as barring action for support, 
S 612, p. 211 

Subsequent suit for as avoiding, { 602 
Setting aside, actions for, S 607, pp. 196-199 
Sexual intercourse, casual acts of as evidence 
parties have ceased to live s^)arate^ § 601 
Signature, S 695 
Statutory provisions. 

Effect, § 593, p, 172 
Form, 5 595 

Stay of action on, § 606, p. 193 
Strict construction, f 598, p, 179 
Subsequent cohabitation, termination by, S 601 
Subsequent separation after resumption of mari¬ 
tal relations, effect of, § 601 
Support and maintenance, 

Construction of provision for, 5 598, p, 180 
Duty of as consideration, § 596 
T^porary cohabitation, avoidance by, § 601 
Temporary separation, construction to mean, f 
598, p. 180 

Temporary support, allowance for in action to 
annul, § 607, p. 199 
TerminaUon, §§ 600-^603, pp. 184-190 
Death of parties, $ 603 

Resumption' or offer to resume marital lega¬ 
tions, S 601 

Time for performance, S 699, p. 184 
420.XS.-93 
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Time of termination, § 600 
Trial, actions to, 

Recover on, § 606, p. 193 
Set aside, § 607, p. 198 

Trust fund, action by husband to prevent diver¬ 
sion of, § 606, p. 193 
Trustee, intervention of, § 597 
Duties of trustee, § 598, p. 181 
Undue influence. 

Effect, I 593, p. 170 
Evidence as showing, § 621, p. 245 
Unfairness, effect, § 593, p. 170 
Validity, § 593, pp. 169-174 
Visitation, breadi of covenant permitting, § 599, 
p. 183 

Voidable contract, termination, 8 600 
Waiver, § 604 

Writing, requirement as to, § 595 
Separation of property. Dissolution of community, 
ante 

Sequestration, separate maintenance, 

Enforcement of decree by, § 625, p. ^ 

Process by, § 618 

Servants, torts of, liability for, § 219, p. 710 
Service of process. 

Actions involving, § 427 

Community property, actions involving, § 548 

Separate maintenance. 

Actions for, § 618 

Jurisdiction of action acquired by, 5 615, p. 
223 

Services, 

Actions by wife for, burden of proof, § 438, p. 938 
Actions to recover for. Joinder of spouses, 8 399 
Alienation of affections, loss of as essential to re¬ 
covery, 8 666 

Antenuptial contracts for, extinguishment by mar¬ 
riage, § 125 

Claims arising for value of wife’s services, § 510, 
p. 1085 

Contract between spouses re^)ecting, validity, 8 
130 

Criminal conversation. 

Damages for loss of wife’s services, 8 706, p. 
361 

Showing loss of in aggravation of damages, 
8 706, p. 364 

Evidence, admissibility In action to recover for, 
8 439, p. 941 

Huia)and’8 right to wife’s services, 8 17 
Power to contract for services of married woman, 
8 182 

Right of action to recover for wife’s services 
against husband, 8 395, p. 876 
Right to maintain action to recover value of 
wife’s services as separate property, 8 641, p. 
20 

Separate estate of wife. 

Husband’s ri^t to compensation for services 
in connection with, 8 300 
Liability <m contracts for, 8 321 
Set-off and counterclaim, community property, actions 
concerning, 8 646 

Setting asdde, ^ ^ , 

Community property, ccmveyance to wife, effect of, 
8 496, p. 1063 


im 
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Setting aside—Continued, 

Conveyances, separate estate of wife, actions for, 
$ 406, p. 905 

Deed of married women, burden of proof, S 
p. 93T 

Separation agreements, actions for, § 607, pp. 196- 
199 

Transactions between spouses, } 162 
Settlenents, 

Antenuptial agreements or settlements, generally, 
ante 

Marriage settlements, generally, ante 
Personal injuries to wife, husband’s right of ac¬ 
tion as affected, $ 401, p. 896 
Proi)erty of wife, equitable settlement in wife in 
respect of, § 29 

Separate estate of wife, agency of husband, § 292 
Separation agreements, generally, ante 
Several communities, 

Ocmununity property as between, presumptions 
in respect of property acquired during mar¬ 
riage, § 489, p. 1033 
Bdmbursement as between, § 511 
Severance, 

Joint tenancy, 

Bank deposits, § 35, p. 492 
Partition action as working, § 33, p. 455 
Personal property, § 35, p. 484 
Tenancy by entirety, § 34, p. 461 
Sewing machine, 

Family expenses as including, § 64, p. 536 
Necessaries as induding, % 58 
Sexual intercourse. 

Duty of cohabitation as carrying right to, S U 
Separaticm agreements, casual acts of as evidence 
that parties have ceased to live separate, 8 
601 

Shelter, necessaries as induding, § 62 
Sick, benefits, community property, benefits in lieu of 
wages, I 475, n, 70 

Sicknesses, services rendered spouse during, liability 
on contract for, 8 130, n, 63 
Signature, 

Antenuptial settlment, 8 86 
Deeds, separate estate of wife, § 380 
Mortgages, separate estate of wife, f 346 
Separation agreements, 8 595 
Silence, 

Bstoppd by married wmnan, 8 216, p. 708 
Sejmrate estate of wife^ 

Estoppel to claim as result of, 8 268 
Husband’s acts as agent, implied ratification 
by. 8 297 

Simulation, separation of property, judgment amount¬ 
ing to, § 554, p. 59 

Simultaneous death, dissolution of community, descent 
of rei5)ectlve interests, 8 558, p. 73 
Simultaneous deed, conveyances between by means 
of, 8 516, pt 1098 

Situs, community pr(^)€rty, character as controlled by, 
8 466, p. 991 

Sodal conditions, necessaries as depend^t on, 8 518, 
p. nil 

Sodal position or standing, 

Alienation of affections, showing in aggravation 
of damages, 8 688 
Necessari^ consideration of, 8 57 


Sodal position or standing—Continued, 

Support and maintenance, (^ligation of husband 
as affected by, 8 15, p. 412 
Sodety. Consortium, generally, ante 
Sofa cushion, necessaries as including, 8 58 
Sole t«iancy, tenancy by entirety as, 8 33, p. 457 
Sole trader. Feme sole trader, generally, ante 
Source of, 

Consideration, 

Community or s^arate property, priesump> 
tions, 8 490, p. 1039 

Personal property, estate created as deter¬ 
mined by, 8 35, p. 481 

Separate property, recital of in deed, pre¬ 
sumptions arising, 8 492, p. 1050 
Tenancy by entirety, materiality, 8 31, p. 452 
Funds, bank deposit, estate created as deter¬ 
mined by, 8 35, p. 489 

Spedal agency, separate estate of wife, husband, 8 292 
Special damages, personal injuries to wife, husband’s 
right of recovery, 8 401, p 895 
Specific performance, antenuptial settlements, 8 117, p. 
589 

Spendthrift trust, estate by entirety. 

Conveyance to trustee of, 8 34, p. 474, n. 53 
Survivor’s interest as subject to daims of credi¬ 
tors, 8 134, n. 29 
Spouse defined, 8 1 

Squatter, separate estate of wife, summary removal 
of husband as, 8 280 

Standing timber, separate estate of wife, conveyance 
of rights of purchasers, § 388 
Station in life. 

Necessaries, element of, 8 57 
Separate maintenance, consideration in fixing 
award, 8 624, p. 254 
Statutory provisions, 

See, also, Married women’s acts, generally, 
ante 

Abandonment, 

Marriage to avoid prosecution for bastardy 
or seduction, 8 653 
Nature of offense, 8 630, p. 284 
Punidiment for, § 650 
Actions, 

Against husband or wife, joinder of spouses, 
§ 408 

Between husband and wife, 8 393, p. 871 
Contracts, 8 394 

Separate estate of wife, 8 396, p. 874 
Advances between spouses, validity, 8 J28 
Adverse possession, wife’s right to hold adversely, 
8 42, p. 498 

* After-acquired title, estoppel of married woman 
to daim, 8 215 

Alienation of affections, abolishment of right of 
action, 8 660 

Antenuptial contracts, extinguishment by mar¬ 
riage, 8 125 

Antenuptial debts, community obligation in re¬ 
spect of, 8 627, p. 1129 

Antenuptial liability of wife^ liability of husband 
for, 8 47 

Antenuptial settlements, 8 78 
A(^owledgment, 8 86 
Purpose of, 8 79 
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Statutory provlsions—CJontinued, 

Antenuptial settlements—CJontinued, 

Recordation, § 87 

Schedule or description of property, § 83 
Antenuptial torts of wife, liability of husband for, 
j218 

Arbitration, married woman, § 173 
Assault and battery on spouse, § 16i 
Wife’s right of action for, 8 402 
Against husband, § 396, p. 884 
Attorney in fact, power of married woman to ap¬ 
point, § 171 

Bills and notes, married women, § 185, p. 663 
Bonds, married women, § 190 
Borrowing money, married women, { 184 
Capacity to sue or be sued, 

Married women, § 389 
Sole traders, § 391 
Civil rights of married women, § 175 
Community debt or obligation, 

Contracts rendering wife liable for, § 617, p. 

1108 

Loans to married woman as, $ 519 
Community property, 

Altering legal dassldcation by transactions 
between, 8 496, p. 1060 
Construction, § 465 

Dissolution of community, disjposal of prop¬ 
erty, $ 579, p. 124 

Husband’s power to encumber or lease, § 533, 
p. 1148 

Manag^^t of, § 506, p. 1073 
Personal property. 

Alienation, § 531, p. 1135 
Consent of wife for sale of, § 532, p, 1144 
Purchased property, 8 4^ 

Sale or conveyance of, 8 ^2, p. 1139 
Separate debts or obligations, liability for, 

8 627, p, 1127 

Surviving sfpouse, share taken by, 8 558, p. €9 
Contracts, 

Between spouses, §8 121, 515 

Compliance with requirements, 8 
Capacity and i^hts of married women, 8 1T8 
Married women, 8 517, p. 1105 
Conveyances, 

Between spouses, 8 516, p. 1096 
Contracts in respect of, 8127 
Husband to vsife, 8 132 
Married women, 8 196 

Compliance with, 8 198 
Joinder of husband, 8199 ( 

Wife to husband, 8 140 

Compliance with, 88 141,145 
Costs, actions involving, 8 461 
Covenants, married wmnen, binding effect, 8 190 
Crimes, presumption of coercion, 8 222 
Criminal conversation, abolition of action, 8 698^ 
p. 353 

Debts of husband, 

Assumption of liability by vsife, 8 320 
Liability on note by vdfe for, § 18® 

Deeds, conformity to, 8 37 

Desertion, disabilities of wife as imoved by, 8 
169 

Disabilities of coverture^ 

Effect of, 8 166 
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Statutory provisions—Continued, 

Disabilities of coverture—Continued, 

Removal by Judicial decree, 8 168 
Dissolution of cc«nmunity. 

Accounting, 8 584, p. 143 
Administration of dissolved community, 8 570 
Survivor, § 574 

Devolution of property, 8 558, p. 79 
Disposal of community property, § 579, p. 124 
Partition of property, 8 590, p. 158 
Time for, § 590, p. 160 
Renunciation, 8 560, p. ^ 

Divorce, disabilities of coverture as removed by, 

§ 170 

Earnings of wife, 

Right as to. 817 
Separate estate, f 258 

Equitable separate estate of wife, contractual 
powers over, 8 309 

EstOK)el, married women, § 216, p. 709 
Estopp^ in pais, married woman as bound by, 8 
216, p. 707 
Family expenses. 

Joint and several liability, 8 64, p. 533 
Liability for, 8 518, p. 1111 
Property chargeable with, 8 527, p. 1127 
Feme sole trader, 

Abandonment as authorizing vdfe to become, 
§2(^ 

Declaration of intention, § 206, p. 695 
Liabilities of husband, § 209 
Separation as authorizing vdfe to become, 8 
205 

Funeral expenses of wife, payment out of estate, 

8 61. p. 529 
Gifts, 

Husband to or for wife, 8 148, p. 619 
Married women, 8 200 

Validity of gifts between spouses, § 516, p. 
1099 

Wife to husband, presumptions, § 158, p. 639 
Guaranty, married women, 8 188, p. 670; 8 521 
Head of family, 8 9 

Joint bank accounts, survivorship, 8 35, p. 486 
Joint contracts, § 178 

Actions against husband or wife on, 8 412 
Joint tenancy, bank d^sit, 8 35, p. 491 
Joint torts, liability for, 8 220 
Judgment or decree^ 

Joint action by husband and VTife, 8 449 
Married women, lien of, 8 457 
limitation of actions, community property, 8 545 
Loans between i^pouses, validity, 8 128 
Marriage settlenents, 

Recordation, 8 87 
Superseding effect of, 8 100 
Married womei’s generally, ante 
Mortgages, 

Husband to wife^ 8 135 
Married women, 8 196 
Wife to husband, validity, 8 140 
Mutual rights and liabilities, 8 4 
Necessaries, 

LiabiUty for, 8 7; 8 50, p. 513 
Power of married woman to contract for, 8 
183 

Presumption as to agency of wife, 8 50, p. 512 
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statutory provisions—Continued, 

Necessaries—Continued, 

Wife’s power to render herself liable for, f 
518, p. nil 

Notes between spouses, validity, § 126 
Partnership, 

Between spouses, 1129 
Married woman as partner, § 211 
Personal injuries to wife, recoveicy for in action 
by wife alone, § 401, p. 891 
Personal judgment against married woman, § 451 
Personal property, transfer between ^uses, § 
131, p. 604 

Personal torts, spouse’s right of action against 
other for, § 396, p. 881 
Political rights of married women, $ 175 
Possession, 

Personal proi)erty, $ 40 
Real property, { 41 

Postnuptial settlements, recordation, 190 
Presumptions, separate estate of wife, agency of 
husband, S 291, p. 771 
Principal and agent, married women, § 171 
Process, service of, § 427 
Property, torts affecting, § 396, p. 886 
Real property, married woman’s agreement for 
sale of, § 187 

Rdationship, regulation of, S 6 

Release of interest in property of other, § 161 

Separate estate of wife, § 232 

Actions concerning, § 395, p. 874; { 406, p. 
902 

Joinder of husband, S 406, p, 903 
Agency of husband, § 290 

Limitation on authority, § 292 
Presumptions, § 291, p. 771 
Unauthorized acts, § 293, p. 779 
Alienation or disposal of, $ 537, p. 1158 
Antenuptial debts as chargeable against, S 331 
Judgment against both spouses, $ 552, p. 
45 

Burden of proof as to, S 273, p. 754 
Cbntracts, 

Between spouses, $ 322, p. 805 
liability on, S 309 
Conveyances^ § 368 
Contracts for, 8 377 
Husband to wife, f 244 
Joinder of hnsband, 8 372, p. 848 
Permission of court, 8 337, pu 1161 
Requisites, 8 380 
Wife to husband, 8 323 
Creation, 8 232 

Debts chargeable against, 8 315 
Debts of hui^and, 

Contracts assuming, 8 320 
Liability on note for, 8 327 
Descent or distribution, property acquired by, 
8 241 

Darnings of wife^ 8 258 
Encumbrances, mode of encumbering^ } 537, 
p. 1172 

Equitable estate, 8 231 
Exchange of property, 8 256 
Exemption from execution on judgment 
against hnsband, 8 458, p. 977 
Family expenses, liability for, 8 335 


btatutory provisions—Continued, 

Separate estate of wife—Continued, 

Form of instrument conveying, 8 537, p. 1162 
Gifts, 8 239 

Guaranty, liability on, § 329 
Husband’s rights, 8 278 
Improvements, liability for cost of, 8 333, p. 
820 

Judgment against, 8 452 
Jurisdiction of actions concerning, 8 419 
Knowingly permitting conveyance to wife, § 
491, p. 1047 
Leases, | 376 

Joinder, 8 537, p. 1174 
liabilities and charges. 

Property subject to, 8 306 
Remedies at law, § 362 
Management and control of, 8 507 
Mortgages, 8 346 

Debt of husband, 8 351 
Joinder of husband, 8 345 
Power to encumber, 8 343 
Necessaries, enforc^ent of judgment against 
for, 8 459 

Notes as chaigeable against, 8 326^ p. 811 
Ownership of property at time of marriage, 5 
238 

Personal property acquired during coverture, 
8 247 

Personal property, consent of hnsband to 
transfer, 8 372, p. 850 
Presumptions in favor of, 8 491, p. 1044 
Purdiase of property by wife with own mon* 
ey, 8 253 

Rents and profits, 8 257 
Suretyship, 8 329 
Transfer of, 8 537, p. 1158 
Separate maintenance^ 

Grounds for, 8 611, p. 201 
Jurisdiction of suit for, 8 614, p. 215 
Lump sum payments, 8 623, p. 252 
Pleading in accordance with, 8 620, p. 237 
Temporary allowance, 8 619, p 226 
Separate property. 

Altering classification by transactions be¬ 
tween, 8 496m, p. 1060 

Bank depokts, presumptions, 8 489, p. 1033 
Conveyance from one spouse to other, 8 491, 
p. 1048 

Gifts as, 8 476 

Rents, profits, retrospective operation, 
8 479, p. 1014 

Separation, labilities of wife as removed by, 
8 169 

S^yaration agreements, 

Effect of, 8 593, p 172 
Form, 8 595 

Separation of property, nonresident married 
women, 8 554, p. 57 
Service of process, 8 427 
Wife, 8 548 
Services of wife, 

Contract respecting, { 130 
P<w^ to contract for, 8 182 
Support and maintoiance^ duty oj^ { 15, p 405 
Wife, 8 16 
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Statutory provisions—Continued, 

Support of husband, separate property of wife, S 
528, p. 1132 
Suretyship, 

Married women, § 188, p. 670 
Third persons, married women, § 521 
Wife for husband, § 188, p. 673 
Tenancy by entirety, § 31, p. 443 

Conveyance to wife of husband’s interest in, 

§132 

Insanity of spouse as terminating, § 34, p. 462 
Tenancy in common, creation of, § 31, p. 444 
Personal property, § 35, p. 479 
Presumption, § 31, p. 451 
Torts, 

Liability in respect of, § 163 
Spouse’s right of action against other for, 

§ 396, p. 880 

Toi*ts of wife, § 219, p. 712 
Trade or business, 

Consent to wife’s engaging in, § 206, p. 695 
Married women, capacity to engage in, § 204 
Transactions between with respect to property, § 

514 

Transfer of personalty between spouses, § 131, p. 

604 

Unity under, § 5 

Stay of proceedings, separation agreements, action on, 

§ 606, p. 193 
Stepchildren, 

Controlling conduct of, § 13 
Ill treatment of wife by, § 10, n. 22 
Stock, 

Gift of, husband to or for wife, § 151 
Property of wife, transfer by husband as reduc¬ 
tion to possession, § 24, p. 433 
Separate estate of wife, acquisition during cover¬ 
ture, 5 247 

Stock subscription, liability of married woman on, § 

176, n. 26 

Stoves, family expenses induding, § 64, p. 536 
Strangers, 

Abandonment, support of wife by, § 633, p. 289 
Alienation of affections. 

Advice in good faith as creating liability, f 
681 

Harboring spouse as creating liability for, $ 

682 

Strict construction, 

Abandonment, statutes providing punishment for, 

§ 630, p. 286 

Separation agreements, § 596, p. 179 
Style of living, necessaries, consideration of, § 57 
Subject matter, marriage settlements, §§ 94-98, pp. 
566-572 

Subrogation, suretyship, wife as surety for husband, 

§ 188, p. 674 

Substituted service, s^arate maintenance, action for, 

§ 618 

Succession, dissolved community, administration as 
part of, §§ 581-583, pp. 134-141 
Sui generis, 

Community estate as, § 462, p. 986 
Tenancy by entirety as species of, § 34, p. 458 
Suicide, antenuptial contract as invalidated by rea¬ 
son of, § 80; n. 49 

im 


Suit money. 

Necessaries, litigation between, § 62 
Separate maintenance, actions for, § 619, pp. 225- 
235 

Summer resort, necessaries as including room and 
board at, § 62, n. 11 

Support and maintenance, §§ 14-16, pp. 404-413 
See, also, 

Family expenses, generally, ante 
Nonsupport, generally, ante 
Abandonment by wife, liability as affected, § 15, 
p. 411 

Adequacy of wife’s means, § 15, p. 405 

Adultery, obligation as affected by, § 15, p. 411 

Antenuptial settlement, § 105 

Commencement of obligation, § 15, p. 408 

Common law duty, § 15, p. 405 

Common law wife, duty to support, § 15, p. 406 

Community obligation, § 14 

Community earnings as chargeable with, § 
527, p. 1126 

Community property, liability in respect of, § 
510, p. 1080 

Continuing nature of obligation, § 15, p. 408 
Creditor’s action, enforcement by, | 15, p. 408 
Criminal liability, statutes relating to, § 15, p. 
408 

Death of husband, obligation as terminated by, 

§ 15, p. 409 

Destitute hui^and, § 15, p. 412 
Discretion of husband as to, § 15, p. 412, n. 87 
Disparity of ages as affecting liability, § 15, p. 
405, n. 91 

Dissolution of community, credit for support and 
education of minor children, § 587, p. 150 
Divorce, matrimonial offenses constituting ground 
for as affecting obligation, § 15, p. 411 
Duration of obligation, § 15, p. 408 
Duty of husband, § 15, pp. 404^12 
Duty of wife, § 16 

Earning ability, obligation as affected by, § 15, p. 
412 

Enforcement of obligation, § 15, p. 407 
Existence of marriage relation, duty as dependent 
on, § 15, p. 406 

Extent of duty of husband, § 15, p. 412 
Feme sole trader, nonsuiHX>rt as authorizing wife 
to become, § 205 

Funeral expenses, liability as incident to duty of, 

§ 61, p. 528 

Head of family as determined by, | 9 
Husband, wife as required to sui^rt, f 518, p. 
1111 

Independent action for, § 610 
Infant husband, § 15, p. 406 
Insane husband, $ 15, p. 406 
Judicial order or decree for, § 51 
Marriage settlements as intended for, § 75 
Married women’s acts, obligation as affected By, 
f 15, p. 406 

Matrimonial offenses, liability as affected by, § 
16, p. 411 

Medical attendance, husband’s duty to famish, § 
15, p. 412 

Moral obligation of husband, { 15, p. 405 
Mutual support, contract respecting <^gations 
of, § 16 
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Support and maintenance—Continued, 

Nature of husband's obligation, { 15, p. 405 
Necessaries, generally, ante 
Paramount duty of husband, § 15, p. 407 
Personal injuries to wife, liability for, § 15, p. 

412, n. 90 

Primary liability, § 14 
Husband, § 15, p. 407 

Property right, obligation as, § 15, p. 407 
Public duty of, % 15, p. 405 
Quarrels between husband and wife as affecting 
obligation, § 15, p. 411 
Release, obligation of, | 15, pu 407 
Secondary liability, separate estate of wife, § 15, 
p. 406 

Separate estate of wife, support of husband, § 

281 

Separate maintenance, generally, ante 
Separate means of wife as affecting duty, § 15, pw 
406 

Separate property, liability, § 528, p. 1131 
Separation, obligation as affected 5 15, p. 409 
Separation agreements, 

Construction of provision for, § 59S, p. 180 
Duty of as consideration, § 596 
Social position, obligation as dependent on, § 15, 
p. 412 

Statutory provisions. 

Duty of wife, § 16 
Effect of, § 15. p. 406 
laabUity for, % 15, p. 405 
Unchastity of wife before marriage as affecting 
duty, § 15, p. 406 

Vested right of wife, 8 15, p. 407 
Void marriage, duty to support in case of, 8 1®, 
p. 406 

Wife^s right of action. 

Against husband for failure to provide, § 543, 
p. 24 

To recover amount expended from husband, 

§ 395, p. 875, n. 19 

Surety. Principal and surety, generally, ante 
Surplus funds, community or separate property, 8 500 
Surplusage^ 

Community property, Joinder of wife in actions 
concerning, § 541, p. 12 
Pleading, 

Alienation of affections, 8 586 
Criminal conversation, § 700 
Separate maintenance, 

Decree for, § 623, p. 251 
Record on appeal, § 628, p. 279 
Surprise, marriage settlements, canc^ation for, $ 

116 

Surviving parents, community property, inheritance^ 8 
558, p. 74 
Surviving sPOUse, 

See^ also, Death of spouse, generally, ante 
Absolute title to oommunity property vesting in, 

S 568>p.67 

Acc^tance of community, personal liability to 
pay debts, 8 667, n. 79 

Accounting. Dissolution of community, ante 
Administration of dissolved community. Disso¬ 
lution of community, ante 
Alienation of community property, 8 563, p. 92 
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Surviving spouse—Continued, 

Community property. 

Descent on death of survivor, § 558, p. 77 
Joint control in use and management, | 552, 
p. 88 

Nature of title to, § 558, p. 65 
Power of disposition, § 558, p. 78 
Purchaser of interest, title acquired, § 563, p. 
93 

Contingent title to community property, § 558, p. 
67 

Creditor, priority as, | 568 
Funeral expenses, credit to surviving spouse pay¬ 
ing. § 587, p. 150 

Partition of community property, right to, § 590, 
p. 157 

Rents of community property, liability to heirs, 
§ 586 

Separate estate of deceased spouse, rights as to, § 
558, p. 72 

Share of community property taken by, 8 558, p. 
69 

Tenancy in common, community property, 8 558, 
p. 66 

Use and occupation, liability to heirs of deceased 
spouse for, 8 586 
Survivorship, 

Conveyance to husband and wife, right of, § 31, 
p. 442 

Dissolution of community by death of spouse, 
8 558, p. 65 

Joint bank accounts, holding with right of, 8 
35, p. 486 
Joint tenancy, 

Destruction during lives of spouses, § 35, p. 
484 

Property held in, 8 33, p. 455 
Statute abolishing right of, § 31, p. 445 
Marriage settlements, rights of survivor, § 105 
Personal property, joint tenancy, § 35, p. 480 
Personalty of wife, husband’s taking as free from 
right of, § 23, p. 425 

Rents and profits of wife’s lands, 8 22, p. 424 
Tenancy by entirety, post 

Tenancy in common, property held in, 8 33, p. 
456 

Suspension of sentence, abandonment, conviction of, 
8 648 

Symbolic d^very, gifts from husband to wife, 8 160 
Tadt lien, property of husband, restitution of proper¬ 
ty of wife dissipated by, § 510, p. 1086 
Tax sales, community property, title of purchaser, § 
569 

Tax titles, 

Adverse possession, acquisition by tax deed, 8 
p. 502 

Separate estate of wife, husband acquiring, 8 279 
Taxation, 

Community debt or obligation, taxes as, 8 583, p. 
137, n, 81 

IHssolution of community, credit for taxes paid, 
8 687, p. 148 
Necessaries, { 339 

S^arate estate of wife, evidence of ownership, § 
275, p. 761 

Usufructuary, liability, 8 56^ p. 91 
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Teacher tenure law, married teacher, right of action 
under, § 541, p. 20, n. 68 
Temporary absence. 

Community property, disposal by wife, f 531, pw 
1139 

Personal injuries to wife, right to sue for, { 541, 
p. 15, n. 98 

Temi)orary alimony, jurisdiction to grant, § 615, p. | 
218 j 

Temporary allowance. Separate maintenance, ante 
Temi)orary cohabitation, separation agreements as 
avoided by, § 601 
Temporary separation. 

Abandonment, criminal liability, S 632 
Necessaries, liability as affected by, § 52, p. 518 
Separation agreement, 

Construction to mean, | 598, p. 180 
Temporary support, separation agreements, allow¬ 
ance for in action to annul, § 607, p. 199 
Tenancy by entirety. 

Acquisition of property, § 34, pp. 458-476 
Accounting, 

Jurisdiction, § 393, p. 869, n. 71 
Bent, § 34, p. 464 
Adverse possession, § 42, p. 497 
Husband, § 42, p. 501 
Agency, sale of property, § 35, p. 485 
Assessments against land, protection of rights, S 
34, p. 470 

Banh dei>osit, ^dstence in, S 35, p. 488 
Brokers, liability for commissions, { 34, p. 467 
Characteristics of, § 34, p. 459 
Ohoses in action, { 35, p. 477 

Right of surviving spouse, § 35, p. 480 
Community estate distinguished, { 462, p. 986 
Condemnation award, disposition of, § ^ p. 470 
Consent, § 34, p. 469 

Consideration, source of as material, § 61, p. 452 
Contingent remainder in fee, § 34, p. 471 
Contract for sale of land, $ 34^ p. 461 
Contract to sell, power to enter into, § 34, p. 467 
Contribution, tenant discharging liens^ | 34^ jk 
469 

Control of property, { 34, p. 462 
Conveyance, 

Consent of spouse, J 34, p. 465 
Husband to wife, § 132 
Creation by, § 137 

Interest of wife in to husband, | 140 
Termination by, S 34, p. 461 
Wife to husband, § 140 
Creation by, § 144 
Co-ownership, S 34, p. 458 
Coparceners, rules pertaining to as ai^Ucahle, $ 
464, n. 64 
Coverture, 

Continuance during, § 31, p. 451 
Rights of spouses during, § 34, p. 462 
Creation of, § 31, p. 446 
Creditors, rights and remedies of, § 34, p. 4r2 
Crops, § p. 478 

Rights as to, § 34, p. 470, n. IT 
Damages to property, rights of 8i>ouses as to, § 
34, p. 464, n. 64 
Death of spouse^ 

Ri^ts of survivor, § 34, p. 470 
‘Termination by, $ 31, p. 461; § 34, p. 461 


Tenancy by entirety—Continued, 

De^ by one tenant only, title as passing by, § 34, 
p. 467 

Defined, f 34^ p. 458 

Designation of grantees, { 31, p. 447 

Disclaimer, 5 35, p. 479, n. 13 

Distinctions, S ^ P* 460 

Division into separate interests, $ 34, p. 461 

Divorce as terminating, $ 31, p. 451; § 34, p. 461 

Dower, estate as subject of, S 34, p. 471 

Eas^ents, § 34, p. 469 

Encroachment on property, consent, § 34, p. 469 
Encumbrance, consent of spouse, § 34, p. 465 
Equitable estate, § 34, p. 461 
Equitable lien for unpaid purchase money, $ 34, 
p.476 

Equity, sale by court of, § 34, p. 469 
Erection of building on prc^eiir. right of spouse, 

S 34, p. 462 

Estates in which tenancy may exist, S 34, p. 460 
Evidence, Intention to create, § 31, p. 448, n. 7 
Exchange of property, § 34, p. 475, n. 79 
Exclusive right to control, etc., | 3^ p. 462 
Foreclosure, 

Surplus on sale under, § 34, p. 469 
Termination by, § 34, p. 461, n. 34 
Forfeiture, consent of ^use, § 34, p. 466, n. 75 
Fraud of creditors, creation in, § H P- 475 
Fraudulent insertion of husband’s name as gran¬ 
tee, § 31, p. 453 

Gift to wife of real estate by conveying as, | 
148 

Good conduct of spouse as essential, § 34, p. 461 
Improvements, 

Gift as implied, 8 34, p. 462, n. 41 

Improvements by husband, § 153, p. 627 
Presumptions as to, § 34, p. 464, n. 69 
Incidents of, bank deposit, 8 35, p. 489 
Income from property, rights as to, 8 34, p. 464 
Increase in value, b^efit of, 8 34, p. 462 
Inheritance, spouse as having estate of, 8 34, p. 
460 

Injury to property, joinder of spouses in action 
for, 8 407 

Insanity of sponse, termination by, § 34, p. 462 
Insurance, protection of property by using pro¬ 
ceeds for repairs, § 34, p. 470 
Intention, creation as matter of, § 31, p. 447 
Interest of spouse in, 8 34, p. 460 
Joint deed or mortgage, disporition or ^cum- 
brance by, 8 34, p. 467 

Joint enjoymmit, possesslcm, and control, § 34, p. 
463 

Joint obligations as purchasers, 

Binding effect, 8 34^ P- 475 
Death of spouse as affecting, S 34, p. 471 
Joint tenancy distinguished, § 33, p. 456 
Joint tort feasors, judgment as lien against, § 34, 
p. 475, n. 76 

Judgment or decree, actions respecting, 8 449 
Against one spouse, lien of, 8 34, p. 473 
Judicial protection of rights in, 8 34, p. 470 
Daw governing, 8 7, n. 69 
Leases, husband’s right to lease, 8 34, p. 462 
Licenses, 8 34, p. 469 

Lien, jndgm^t against one spouse, 8 34, p. 473 
Life estate, existence in, 8 34, p. 460 
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Tenancy by entirety—Continued, 

Married women’s acts, application to, f p. 462 
Mortgage, 

Consent of spouse, § 34, p. 465 
Reconveyance of land conveyed by husband 
as, § 31, p. 453 

Murder of one spouse by other, § 34, p. 472 
Occupation of building by wife after separation, 

S 34, p. 463, Eu 47 

One spouse only entitled to conveyance, § 21, p. 
452 

Option to purchase, § 34, p. 461 
Partnership distinguished, S 34, p. 460 
Personal property. 

Creditors, remedies of, § 35, p. 486 
Existence in, $ 35, p. 477 
Incidents of, § 35, p. 484 
Source of consideration as determinative, § 
35, p. 481 

Termination, § 35, p. 484 
Pledges, personal property, § 35, p. 486 
Possession of property, rights as to, § 34, p. 462 
Presumptions, bank account, § 35, p. 480, n. 10 
Prima fade case, deed creating, § 31, p. 448, n. 7 
Purchase money, source of as determinative, § 31, 
p. 452 

Purchase money mortgage, liability in respect of, 

8 34, p. 466 

Bedprocal insurance polides, I 35, p. 479, n. 13 
Remedies, creditors, f 34, p. 472 
B^ts and profits, 

Bights as to, § 34, p. 462 

Creditors, 8 34, p. 472, n. 42 
Waiver of ri^ts, 8 34, p. 465, n. 65 
Restrictive covenants, binding effect oi, ! 34, p. 
466, n. 73 

Rights of spouses, § 34, p. 4^ 

Rights of way, grant of, 8 34, p. 469 
Seizin, 

Distinguishing nature of, 8 33, p. 457 
Spouse, § 34, p. 459 

S^arate debt of spouse, liability for, 8 34, p. 472 
8^i>arate property, interest in estate as, 8 34^ P* 
465 

S^)aration, occuiwmcy by wife after, 8 34^ P. 463, 
m47 

Severance, 8 34, p. 461 

Simultaneous death of spouses, 8 34, p. 472 

Sole toiancy, status as, 8 33, p. 457 

Source of consideration as material, § 31, p. 452 

Spendthrift trust, 

Conveyance of realty to trustee of, 8 34^ P* 
474^ n, 53 

Survivor’s interest as subject to claims of 
creditors, § 134^ n. 29 
Statutory provisions, 8 31, p. 443 
Subsequent legislation as affecting, 8 31, p. 446 
Sul generis species of tenancy, 8 34, p. 458 
Survivorship, 

Consent to disposition affecting rl^t ol f 
34, p. 466 

Conveyance Jointly where wife alone entitled 
to, 8'31, p. 453 

Personal property, 8 35, pu 485 
Bight of, § 34, p. 458 
Wife, 8 34, p. 472 

Tenancy in common distinguished, § 33, p. 458 


Tenancy by entirety—Continued, 

Termination of, 8 31, p. 451; 8 34, p. 461 
Personal property, 8 35, p. 484 
Third persons. 

Acquisition of property jointly with, 8 31, p. 
454 

Conveyance of husband’s interest to wife 
through, 8 134, n. 26 
Time of acquisition, 8 31, p. 451 
Transfer to wife of Interest of husband, § 132 
Unity, 8 33, p. 457 

Use of property, rights as to, 8 34, p. 462 
Usufruct, interest of Rouses in, 8 34, p. 463 
Vendor’s lien, enforceability, 8 34, p. 476 
Waiver, right to rent, 8 34, p. 465, n. 65 
Tenancy in common. 

See, also, Joint tenancy, ante 
Acquisition of property in, 8 33, pp. 454-458 
Adverse possession, husband, 8 42, p. 501 
Bank deposits, 8 35, p. 492 
Chattels, 8 35, p. 476 
Community property. 

Conflict in rules in respect of, § 462, p, 987 
Death of both spouses, 8 558, p. 80 
Divorce creating, § 558, p. 64 
Surviving spouse and heirs or devisees, 8 558, 
p. 66 

Confidential relationship, § 33, p. 456, n. 83 
Contemplation of marriage, grant in as creating, 
8 31, p. 451, n. 32 
Conveyance creating, 

Husband to wife, § 137 
To husband and wife, 8 31, p. 442 
Wife to husband, 8 144 
Damages, recovery of, 8 33, p. 456, n. 83 
Descent and distribution, f 33, p. 456 
Distinctions, § 33, p. 458 
Equal interests of spouses, 8 33, p, 455, n, 81 
Equitable title as, 8 31, p. 444, n. 59 
Execution, interest of spouse as subject to, 8 33, 
p. 456 

Injuries to property, joinder in action for, 8 407 
Intent, creation by grant showing, § 31, p. 448 
Interest of spouse in, 8 33, p. 455 
Joint contributions, personal property acquired 
by, 8 35, p. 483 
Leases, 8 33, p. 456 

Levy and sale, interest of spouse as subject to, 8 
33, p. 456 

Marriage settlements, creation by, 8 107 
Moiety, interest of spouses, § 33, p. 455 
Mortgage of property, joinder of wife, 8 33, p. 
456, n. 87 

Partition deed, effect of, 8 31, p. 453 
Personal property, incidents of, § 35, p. 484 
Presumptions^ 

Conveyance as creating, 8 31, p. 451 
Equal interest of spouses, 8 33, p 455, n. 81 
Purchase money, source of, 8 31, p. 452 
Purchase money mortgage, reconveyance in satis- 
facticm of, 8 33, p 456 
B&its, ri^ts as to, $ 33, p. 456, n. 87 
Buies applicable to, § 33, p. 454 
Sale of pn^rty, 8 33, p 456 
Separate and community estates, purchase of 
property, § 484 
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Tenancy in common—CJontinued, 

Separate property, interest held as, § 33, p. 456 
Statutory provisions, 

Creation of, | 31, p. 444 
Personal property, { 35, p, 479 
Presumptions, § 31, p. 451 
Subsequent marriage of persons possessed of es¬ 
tate as, § 31,. p. 451 
Survivorship, § p. 456 
Tenancy by entirety distinguii^ed, § 33, p. 457 
Termination, 

Agency, 

Husband for wife, § 68 
Wife for husband, § 65, p. 539 
Dissolution of community, generally, ante 
Joint tenancy, bank deposits, § 35, p. 492 
Separate estate of wife, § 277 
Agency of husband, § 298 

Separate maintenance, allowance for, § 626, p. 274 
Temporary allowance, § 619, p. 234 
Separation agreements, §§ 600-603, pp. 184-190 
Death of party, § 603 

Tenancy by entirety, 131, p. 451; §34, p. 461 
Personal property, § 35, p. 484 
Testamentary disposition of property, admissibility as 
against claim of separate ownership, § 572, p. Ill 
Third persons, 

Acquisition of property jointly with, § 31, p. 454 
Agency for, 

Married woman, § 172 
Wife for husband, § 65, p. 541 
Alienation of affections, declarations as admissi¬ 
ble, § 688, p. 336 

Antenuptial settlements, intervention of as es¬ 
sential, § 85 
Conununity property. 

Conveyance to with reconveyance to wife of 
grantor, § 496, p. 1062 

Estoppel to assert community ownership, f 
493, p. 1057 
Gifts to, § 534, p. 1155 
Contracts with, §§ 43-46, pp, 502-505 
Husband, § 44 

Surety for wife, § 46 
Joint contracts, § 45 
Wife, f 43 
Conveyances, 

Between spouses throng medium of, § 516, p, 
1100 

Husband to wife, § 134 
Trust relationship, § 137 
Wife to husband, § 142 

Criminal conversation, declarations of as admissi¬ 
ble, § 701 

Debts of, married woman as authorized to bind 
herself for, § 517, p. 1106 

Equitable separate estate of vcrife, creation by, f 
230 

Family expenses, statutory provisions for protec¬ 
tion of, § 64, p. 534 

Funeral eaa)^ses, reimbursMaent'fbt, S 61, p. 530' 
Gifts through medium,of, hui^t^d tSo 6r for wife, 
8 149 ' * ' > 

Gifts t^^^, y^fflty fs^^ag^irt <dal^ of, ? 1^,' 

Gua^tor fbr cfebts '6f,'majTied woman, % 621 ! 
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Third persons—Continued, 

Joint note by married women with, liabUity on, 

§ 185, p. 665 

Joint tenancy, conveyance to and reconveyance, § 
33, p. 455, n. 76 
Joint tenancy with, § 31, p. 454 
Leases to married women, validity, § 181 
Life insurance on, proceeds as community or sep¬ 
arate property, § 471, p. 1005 
Marriage settlements, rights of, § 108 
Necessaries, 

Contracting with for, § 50, p. 509 
Wife, § 63 

Credit extended to, § 56 
Liability of husband, § 50, p. 514 
Notes between spouses in hands of enforceabili¬ 
ty, i 126 

Postnuptial settlements, validity^ as against, § 91 
Failure to record, § 90 

Property of wife held jointly with, marital rights 
of husband in, § 25 
Separate estate of wife. 

Agency of husband, | 293, pp. 776-780 
Liability of husband to, § 295 
Conveyance by husband to wife throu^, 

§ 246 

Encumbering to secure debt of, § 537, p. 1170 
Husband’s liability, § 304 
Mortage on for debts of third person, 8 360 
Payment of mortgage on, § 537, p. 1173 
Surety for debts of, married woman, § 521 
Tenancy in common, acquisition of property 
jointly with, § 31, p. 454 

Transfers between spouses, good faith as against, 

§ 131, p. 605 

Timber, separate property, status as community or 
separate property, § 479, p. 1018 
Time, 

Abandonment, 

Allegations as to in indictment, 8 639 
Intent, § 631 
Actions involving, § 420 
Alienation of affections, actions for, 8 684 
Antenuptial settlements, 

Acknowledgment of, § 86 
Action for cancelation, § 116 
Appeal and error, proceedhigs for removal, 8 460 
Community property, diaracter fixed as, 88 469, 
494 

Criminal conversation, pleading, § 700 
I>issolution of community, acceptance or renun¬ 
ciation, 8 560, p. 84 
Enticement actions for, § 684 
Marriage settlements, registration of, 8 87 
Partition of property on dissolution of commun¬ 
ity, 8 590, p. 160 

Separate estate of wife, acquisition, f 273, p. 754 
S^arate maintenance, action for, § 616 
Separate property, character fixed as, 88 460, 494 
Separation agreements, 

Performance, 8 599, p. 184 
‘Termination of, 8 600 

Separation of property, execution on judgment, 
§554, p. 61 

Tenancy by entirety, acquisition of estate, 8 31, 
p.451 
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Title, 

See, also, Ownership, generally, ante 
Choses in action, acquisition with joint funds, 
i 35, p. 481 

Community property, 

Actions to try title to, 5 542 
Character as determinable without reference 
to retention of, | 471, p. 1001 
Nominal title as affecting, $ 502, p. 1070 
Dissolution of community, 

Devoluticm of title, $ 558, pp. 63-81 
Purchaser of property with notice, S 563, 
p. 97 

Byidence as to, suflaciency, § 440, p. 946, m 90 
Presumptions as to, { 438, p. 937 
Torts, if 217-220, 709-n4 

Actions for, 

Against husband or wife, f 413 
By husband or wife, joinder, f 400 
Law governing, $ 392 

Spouse's right to maintain against other, 
{ 396, pp. 877-887 

Agency of wife for husband, liability, § 65, p. 540 
Alienation of affections. Enticement and aliena¬ 
tion, generally, ante 

Antenuptial torts of wife, liability of husband, 
$218 

Claim for tort committed on wife, reduction to 
possession by husband, f 24, p. 428 
Community obligation, f 523, pp. 1120-1123 
Property liable for. f 527, p. 1127 
Cmnmunity or separate prox>erty, damages for 
as,S473 

Coverture, pleading as defense to action of, 
$436 

Criminal conversation, generally, ante 
Dismissal of wife^s action against husband for, 
costs, $ 461 

Dissolution of coverture as terminating liability 
for, $ 219, p. 711 
Evidence, 

Admissibility, $ 439, p. 942 
Sufficiency, { 440, p. 949 
Htu^tond, 

Agency for wife, liability, $ 219, p. 710 
Inflicting on wife, right of action for, $ 543, 
p. 24 

Bi^t of action against wife for, $ 543, p. 26 
Joint liability, $ 523, p. 1121 
Joint torts of sfpouses, liability for, $ 220 
Judgment, 

Against husband and wife for, f 450 
Against wife, husband's property as liable 
to execution on, { 458^ p. 978 
Jury questions, actions by or against for, $ 444, 
p.962 

Liability for torts committed by one spouse 
against other, § 163 

Married women, actions for, joinder, f 400 
Pleading, 

Actions against husband or wife, $ 432, 
p. 927 

Actions by husband or wife for, § 431, p. 922 
Separate estate of wife, 

Agency of husband, liability, § 295 
, Damages due wife for, f 262 
Husband as agent for wife, $ 293, p. 779 


Torts—Continued, 

Separate estate of wife—Continued, 

Liability for, I 341; § 523, p. 1121 
Management of property by husband, lia¬ 
bility for, f 219, p. nS; § 304 
Wife’s right of action against husband, $ 
395, p. 876 

Separate liability of spouses, § 523, pp. 1120-1123 

Verdict, actions for, f 446 

Wife, 

Antoiuptial torts, liability for, § 218 
Joint liability for, $ 219, p. 712 
Parties to action for, § 542 
Postnuptial torts, $ 219, pp. 710-714 
Separate property of husband as liable for, 
f 528, p. 1130 

Tracing mutations, community or separate property, 
$ 490, pp. 1039-1042 

Trade or business, f§ 204r-212, pp. 692-703 

Community obligations, contracts and debts, § 
522 

Community or separate property, business ac¬ 
quired during coverture as, § 471, p. 1006 
Community property, change in status by invest¬ 
ment in, 5 497 

Contracts of married woman engaged in busi¬ 
ness, $ 176, n. 26 

Pleading in action on, $ 432, p. 925 
Feme sole trader, generally, ante 
Hnsband’s funds invested in, profits as belong¬ 
ing to community, $ 510, p. 1083 
Married wommi. 

Capacity to engage in, § 204 
Presumptions as to transactions being with 
community funds, $ 490, p, 1040 
Proceedings to become sole trader, § 206, pp. 
684-696 

Separate business of wife while living apart 
from husband, f 479, p. 1018 
Separate estate of wife, liability for debts in¬ 
curred ixi, $ 314 
Separate property. 

Profits of business, $ 479, p. 1016 
Transmutation into community property by 
investment in, § 497 

Services of wife in assisting husband in, $ 17 
Torts of wife acting as sole trader, § 219, p. 713 
OCransactlons between, $$ 119-164, w). 692-646; §§ 
614r-516, pp. 1093-1101 
Approval of court, § 162 
Avoidance of, $ 162 

Community or s^arate property, alteration of 
status by, $ 496, pp. 1060^1066 
Confession of judgment, $ 160 
Contracts, $ 515 

Deeds and conveyances, generally, ante 

Gifts, generally, ante 

Good faith, §514 

B^eases, § 161 

Bes(fission, $ 162 

Torts, liability for torts by one spouse against 
other, S 163 
Undue influ^ce, $ 514 
Transfers, 

Between spouses, § 516, pp. 1096-1101 
Deeds and conveyances, generally, ante 
Household articles, joinder of wlfe» $ ^ 
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Transfers—Oontinned, 

Personal property, 

Between spouses, § 131, pp. 603-606 
Fraud of wife, f 20, p. 417 

Transitory actions, separate maintenance, action for 
as, § 615, p. 220 

Transmutation of cbaracter of property, community 
or separate property, §i 404-500, pp. 1057-1068 
Treason, wife, presumption of coercion, § 222 
Trespass, 

Criminal conversation, recovery in, § 699 
Joint action of against, evidence, § 437, p. 934 
Separate estate of wife, maintenance of action 
of against husband, § 395, i>. 877 
Separate property of wife, right of action in, 

§ 541, p. 19 

Separation, husband going on premises, § 41 
Tenancy by entirety, § 407 
Trial, 

Abandonment, prosecution for, $ 641 

Marriage to avoid prosecution for bastardy 
or seduction, $ 658 

Alienation of aifections, actions for, $ 690, xg). 
344-347 

Community property, actions involving, § 651, 
pp. 89-43 

Criminal conversation, action for, § 702 
Dissolution of community, action against sur¬ 
vivor, § 578, p. 122 

Partition, dissolution of community, § 590, p. 163 
Separate estate of wife, actions involving, § 551, 
pp. 39^ 

Separate maintenance, action for, § 622 
Separation agreements, 

Actions to recover on, § 606» p. 193 
Actions to set aside, § 607, p. 198 
Tribal r^ations, Indians, marriage relation as con¬ 
trolled by, § 8 

Trivial gifts, community property, consent of wife 
as essential, f 534, p. 1153, n. 60 
Trover and conversion. 

Dissolution of community, enforcement of claim 
based on, § 590, p. 159 
Evidence, § 439, p. 945 
Husband, 

Conversion of wife’s property, evidence as 
to, § 440, p. 950 

Liability of wife for, § 219, p, 711, n. 22 
Pleading, § 431, p. 922 
Separate estate of wife, ante 
Wife’s personal property, right of action for, 
$405 

Trust deeds. Mortgages, generally, ante 
Trustee, 

Acting as, married woman, $ 172 
Adverse possession, possession of husband as, 

S 42, p. 502 

Antenuptial settlements, § 85 
Community, survivor as, $ 675, p. 116 
Community property. 

Contract of sale by one holding as, $ 532, 
p. 1141, n. 26 ' 

Husband as trustise'for wi^ as to,"{ 506, 
p. 1073 

Ck>ntracts ' between hjasband and Wife through 
medium of, $ 123 
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Trustee—Continued, 

Conveyance through medium of, 

Husband to wife, $ 134 
Wife to husband, $ 142 

Equitable separate estate of wife, husband as, 

{ 282 

Gifts through medium of, husband to or for 
wife, § 149 
Married women, 

Conveyance of trust property, $ 199 
Power to appoint, 1171 
Mortgages, husband to wife. $ 135 
Postnuptial settlements, intervention of, $ 90 
Separate estate of wife, ante 
Separate maintenance, appointment in proceed¬ 
ing for, § 625, p. 266 

Separation agreements, intervention of, $ 597 
Consideration, $ 596 
Duties, $ 598, p. 181 

Surviving spouse, title to community property 
as held as, $ 558, p. 67 

Trusts, 

Community or separate property, $ 471, p. 1006 
Dissolution of community. 

Partition, $ 589, p. 156 

Title of separate property, purchaser with no¬ 
tice, $ 563, p. 97 

Equity, suits between spouses to enforce, $ 393, p. 
869 

Joinder In wife’s declaration of, $ 199 
Marriage settlem^t in form of, $ 103 
Separate estate of wife, ante 
Separate maintenance, award for, $ 625, p. 267 
Separation agreements, diversion of fund, $ 60il8^ 
p. 193 

Trust funds as included in, § 237, n. 81 
Wife, parties to suit to recover trust funds, $ 422 
Undbastity, 

Abandonmait, 

Justification for, $ 632 
Premarital undiastity of wife, $ 635, p. 291 
Alienation of affections, 

Admissibility of evidence as to, § 688, p. 3^ 
D^ense of, § 673 

Criminal conversation, consideration in mitigation 
of damages, $ 706, p. 363 
Wife before marriage, duty of support as affected, 
$ 15, p. 406 

Undisclosed agency, husband for wife^ liability, § 71 
Undisclosed principal, separate e^te of wife, $ 293, p. 
778 

Liability, $ 2^ 

Undivided interest, 

CkHumunity and separate estates, $ 504 
Community property, management and control, § 
508 

, . Separate property, acquisition, $ 601 

Undue Influence, 

Anteniq>tiql settlements, 

Burden of proof as to, $ 118 
Community property provision, $ 464 
Contracts, married women, burden of proof, S 
438, p. 987 

Conveyances between spouses, $ 516, p. 1097 
Burden of proof, $ 139 
Evidence, sufficiency, $ 440, p. 954 



INDEX TO HUSBAND AND WIFE 


Undue influence—Continued, 

Gifts, 

Husband to wife, burden of proof as to, § 
153, p. 631 

Wife to husband, § 156 

Burden of proof as to, § 158, p. 640 
Jury question, § 159 
Presumption, § 158, p. 639 
Marriage settlements. 

Burden of proof as to, { 118 
Cancellation for, § 116 
Evidence as to, § 118 
Separate estate of wife, 

Mortgage on, § 346 
Avoidance, § 349 

Benefit of husband, § 537, p. 1168 
Debt of husband, S 358 
S^>aration agreem^[its, 

Effect of, § 593, p. 170 
Evidence as showing, § 621, p. 245 
Transactions between, 

Burden of proof, § 438, p. 939 
Presumptions as to, § 514 
Setting aside on ground of, S 162 
Wife using, liability of husband, § 219, p. 711, n. 
23 

Unfairness, separation agreements, ^ect of, $ 593, p. 
170 

Unilateral instrument, antenuptial settlement, § 84 
Unity, S 5 

Grimes against property of spouses as precluded 
because of, § 164 
Tenancy by entirety, § 33, p. 457 
Tort actions between as barred under doctrine 
of, 5 386, p. 877 

Unknosm interests, marriage settlement in respect of, 
§ 94 

Use and occupation. 

Community property, dissolution of community, $ 
562, pp. 88-91 

Separate property of husband, community as lia* 
ble for, t 510, p. 1083 
Surviving spouse, liability to heirs, { 586 
Usufruct, 

IMssolution of community, surviving spouse as 
holding, $ 562, p. 89 

Tenancy by entirety, interest of spouses in, { 34, 
Pw463 

Vacation or setting aside, 

Judgment or decree^ { 454 
Separate maintenance, award for, i 626^ vp. 270- 
275 

Voluntary separation of property, } 553 
Validation, 

Community property, conveyance by husband 
alone, § 532, p. 1142 
Conveyances by wife to husband, S 140 
Separate estate at wife, diqK>sition of; i 537, pi 
U67 

Variance, 

Actionsinvolving, f 437, p. 935; f549,pi35 
Alienation of afifections, actions for, § 686 
Criminal conversation, action for, § 700 
’ Partition, dissolution of community, | 590, p. 163 
Separate m^tenance, actions for, § 620, p. 239 
Vehideb, family expenses^ liatlility for asL { 64, p. 
536 


Vendor and purchaser. Deeds and conveyances, gen¬ 
erally, ante 
Vendor’s lien, 

Actions to enforce, joinder of spouses, § 405 
Estate by entirety, enforceability against, § 34, p. 
476 

Husband, parties to suit to enforce on lands pur¬ 
chased by, § 422 
S^arate estate of wife, 

Enforcement against, § 332 
Joinder of husband in assignment of note, § 
537, p. 1158, n. 29 
Venereal disease, 

Separate maintenance, leaving husband because of 
communication of, § 611, p. 204 
Wife’s right of action against husband infecting 
her with, § 396, p. 878 

Venue, 

Community property, actions relating to, § 547 
Desertion, prosecution for, § 636 
Nonsupport, prosecution for, § 636 
Separate maintenance, proceedings fbr, § 615, pp. 
217-223 

Verdict, 

Abandonment, prosecution for, § 641 
Actions Involving, § 446; § 551, p. 42 
Alienation of affections, action for, § 690, p. 346 
Appeal and error, error cured by, § 460 
Partition, dissolution of community, { 590, p. 
165 

Separate maintenance, actions for, § 622 
Verification, answer, actions involving, § 433 
Vested rights, 

Community property, § 466, p. 993 
Marriage settlements, § 103 
Support of wife, obligation of, $ 15, p. 407 
Veterans* awards, separate property, § 471, p. 1006 
Vicious dog, harboring of as community liability, § 
523, p. 1122, n. 60 

Visitation, separation agremnent, breadi of covenant 
permitting, § 599, p. 183 
Visitors, control in respect of, § 9 
Vocational rehabilitation, separate maintenance, re¬ 
vocation of temporary allowance for, $ 62^ p. 
273 

Void deeds, married women, ratification on becoming 
discovert, § 201 
Void marriage, 

Support of wife In case of, 115, p. 406 
Support order based on, validity, 3 623^ p. 249 
Voidable contract. 

Bill or note of married woman, § 520, p. 1115 
Married women, 3 517, p. 1106 
Voidable manlage, commuitity property as created by, 
3 468 

Voidable transactions, antmiuptial transfer in fraud 
of rights, 3 20, p. 420 

Voluntary agreements, between spouses, effect of, 3 
515 
Wages, 

See, also. Earnings, generally, ante 
Community property, § 475 
Joint tenimcy in respect of, ,3 35, p. 480 
Waiver, 

CJommunity property, interest ii^.l 560, p. 83 ^ 
Coverture defense of, 3 436 
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Wai ver—Continued, 

Dissolution of community, acceptance, § 580, Pi 
87 

Earnings of wife, 

Exemption from liability for liusband*s debts, 
§ 527, p. 1129 

Marital rights in respect of, § 261 
Separate estate, § 258 
Marital rights, 

Property acquired by husband in trust, § 250 
Separate estate of wife, § 252 
Marriage settlements, 

Defense of, § 117, p. 590 
Evidence as to, § 118 
Operation as, § 95 

Parties to actions, defects in respect of, $ 426 
Property of wife. 

Equity to settlement in, § 29 
Marital rights of husband in, § 27 
Separate maintenance. 

Appeal, S 628, p. 279 
Defect in publication of service, $ 618 
Separation agreements, $ 604 
Support of wife, f 15, p. 407 
Tenancy by entirety, rents and profits, $ 34, p. 
465, n. 65 

Usufruct, dissolution of community, § 562, p. 90 
Want of capacity, avoidance by married woman for, S 
193 

Deed, $ 203 

Ward of court, property of wife as, provision for, 5 
29 

Warrant of attorney, confession of judgment by, mar¬ 
ried woman, § 448 

Warranty, separate estate of wife, liaWlity on cove¬ 
nant of, § 537, p. 1163 
Washing, necessaries as induding, | 57 
Washing for boarder, earnings of wife, separate es¬ 
tate, § 259 
Waste, 

Community property, husband’s liability for, $ 
510, p. 1080 

Dissolution of community, accounting, § 585, p. 
146 

Separate estate of wife, 

Husband’s llabUity for, § 303 
Right of action against husband to protect 
against, § 543, p. 24 
Wearing apparel, 

See, also, Clothing, ante 
Family expenses as induding, § 64, p. 536 
Necessaries as induding, $ 58 
* Separate estate of wife including, § 237 
Wife, retention on death of husband, $ 23^ p. 426 
Whipping wife^ privilege* of, S 13, n. 66 
Widows and widowers. 

See, also, Surviving cq;>ou8e, generally, post 


Widows and widowers—Continued, 

Allowance to widow, dissolution of community, 
priority, § 568 

Widower as induding husband, § 2, n. 9 
Willful desertion or abandonment, separate main¬ 
tenance on ground of, § 611, p. 202 
Willfulness, abandonment, element of, { 632 
Wills, 

Antenuptial settlement, 

Form of, $ 81 
Revocation by, § 112 

Community ownership, dedaration of as admis- 
dble against adverse claim, $ 572, p. Ill 
Community property, conveyance in compliance 
with, § 474 

Conveyance to wife in consideration of agree¬ 
ment to make, {136 

Devise or bequest to wife, law governing, § 7 
Equitable separate estate of wife, creation by, 8S 
230, 240 

Funeral expenses, provision for as relieving hus¬ 
band of liability, § 61, p. 529 
Marriage settlements, revocation by, § 112 
Postnuptial settlement, specific legacy In accord¬ 
ance with, S 102 

Separate estate of wife, creation by, § 240 
Surviving spouse, disposition of community prop¬ 
erty by, § 558, p. 78 

Usufruct of surviving spouse defeated by, } 562, 
p. 89 
Withdrawal, 

Community funds on deposit, power of husband, § 
506, p. 1075 

Joint bank accounts, right of, § 35, p. 487 
Words and phrases. Definitions, generally, ante 
Workmen’s compensation, community or separate 
property, award as, $ 473 

Wringers, family expenses as induding, § 64, p. 536 
Writing, 

Antenuptial contracts, § 81 
Community property, consent to sale or encum¬ 
brance, § 523, p. 1150 

Debts chargeable against separate estate, neces¬ 
sity, § 316 

Postnuptial settlements, necessity of, f 90 
Separate estate of wife. 

Agency of husband, { 512, p. 1090 
Consent of hud)and to conveyance of, 8 372, p. 

850 

Instrument conveying, $ 537, p. 1162 
Mortgage or pled^ of, § 537, p. 1172 
Separation agreements, necessity, § 595 
Wrongful acts, s^arate estate of wife, husband’s lia¬ 
bility for, § 303 

Wrongful withdrawals, bank deposits, Joint teiancy 
as terminated by, 8 35, p. 492 
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IMPROVEMENTS 


Abandonment, compensation for Improvements, right 
of. 5 9 

Accounting, occnpying claimant, relief for taking in 
nature of, J 14, p. 454 
Acquiescence, estoppel of owner, § 6, p. 

Actions, 

Compensation for improvements, § 14, pp. 452-i72 
Compensation for improvements prior to com¬ 
mencement, § 6, p. 431 

Actual notice, adverse claim or title, right to compen¬ 
sation as affected, % 7, p. 436 
Actual possession, compensation for improvement as 
dependent on, § 7, p. 439 
Adjoining land. 

Improvements by mistake partly on, removal, § 4 
Improvements partly on, ownership, § 3 
Adjustment of rights, occupying claimant and owner, 
S 14, p. 460 

Adverse claim, comp^isation for improvements, notice 
of as affecting right, { 7, pi 435 
Adverse possesi^on, 

Compensation for improvements, right as depend- 
on, S 7, p. 439 

Jury question as to, § 14, p. 466 
Occupying claimant, burden of proof, J 14, p. 462 
Adverse right, placing on realty with view of enforc¬ 
ing, f 3 

Advice of counsel, good faith, admissibility of evidence 
as to acting under, § 14, p. 464 
Affirmative action, compensation for improvements, 
recovery in, § 14, p. 453 
Agreements, 

Improvements on another’s land, ownership, § 3 
Removal of improvements on lands of another, § 4 
Amendm^t, 

Commissioners* report, proceedings to recover for, 
§ 14, p. 468 

Pleading, proceedings to recover compensation, f 
14, p. 461 

Amount of compensation, | 11, pQ- 41 6- 449 
Amount of damage, burden of proof, i 14, p. 462 
Appeal and error, proceedings to recover for, 114, p. 
471 

Apple orchard, Improvements as including, | 1 
Apportionment, compensation between occupants en¬ 
titled to, § 11, p. 447 

Assessment of value, notice of recovery as dependent 
on, § 14, p. 459 

Assignment, occupying claimant, right to compensation 
for improvements, § 8 

Assumpsit, compensation, recovery in action of, { 14s, 
p. 455 
Bad faith. 

Compensation, occupant in, § 7, p. 433 
Improvements on lands of another in, removal, 
§4 

Lien for improvemeats by occupant in, § 13 
Beneficial improvements, classification, S 1 


Benefits, amount of compensation determined by, § 11, 
p. 447 

Betterment acts, compensation for improvements, § 6, 
p. 430 

Betterments, Improvements as, § 1 
Bona fide occupant, compensation for improvements, § 
6, p. 428 

Bona fide purchasers, improvements by occupant, right 
as against, § 3 

Bond for title, compensation for improvements by 
person holding under, § 7, p. 442 
Bonds, acceptance by occupant in payment of amount 
recovered, $ 14, p. 470 

Boundaries, mistake as to, compensation as affected, 
§ 7. p. 434 

Burden of proof, proceedings to recover for, § 14, p. 
462 

Chain of title, compensation for improvements as re¬ 
quiring showing of, § 7, p. 441 
Claim of title, compensation for improvements by oc¬ 
cupant under, § 7, p. 440 
Classes, § 1 

Clearing, bad faith, compensation for improvement in, 
§ 7, p. 433 

Cleartug of lands, § 1 
Color of title. 

Compensation for improvements by occupant un¬ 
der, 8 7, p. 440 

Good faith improvements by occupant with, com¬ 
pensation, 8 3 

lien for improvements by occupant without, 8 13 
Presumptions, good faith of occupant In ix>sses- 
sion under, 8 14, p. 463 
Removal of improvements made under, § 4 
Commissioners, 

Assessment of value, costs, 8 J4,.p. 472 
Proceedings to recover for, determination of is 
sues by, 8 14, p. 465 

Commissioners’ report, proceedings to recover for, 8 
14, p, 466 

Common law, compensation for unauthorized Improve¬ 
ments, 8 6, p. 428 

Compensation, 88 5-14, pp. 427-472 

Abandonment of claim, contract of purchase with 
owner, 8 6, p. 432 

Abandonment of ri^t to recover, 8 9 
Accounting, relief afforded occupying claimant In 
nature of, § 14, p. 454 

Acquiescence of owner as creating estoppel, 8 3, p. 
429 

Actual possession as essential to right, 8 7, p. 439 
Admissibility of evidence, proceedings to recover, 
8 14, p 463 

Adverse claim or title, notice of as affecting right, 
8 7, p. 436 

Adverse possession of daimant as essential, | 7, 
p. 439 
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Compensation—Continued, 

Affirmative action, recovery in, § 14, p. 463 
Amount of, § 11, pp. 446-449 
Appeal and error, proceedings to recover, % 14, p. 
471 

Application for allowance and assessment, notice 
of, 8 14, p. 459 

Apportionment between occupants entitled to, 8 
11, p. 447 

Assessment of value, notice of, 8 14, p. 459 
Assignee of claims, right to recover, 8 8 
Assumpsit, recovery in action of, § 14, p. 456 
Bad faith, occupant in, § 7, p. 433 
Beneficial nature as affecting right to, 8 7, p. 432 
Betterment acts, 8 6, p. 430 
Bond for title, improvements by person holding 
under, 8 7, p. 442 

Boundaries, mistake as affecting, 8 7, p. 434 

Burden of proof, 8 14, p. 462 

Chain of title, recovery for as requiring showing, 

8 7, p. 441 

Claim of title, improvements by occupant under, 

8 7, p. 440 
Color of titles 

Good faith improvemaits by occupant with, 
§3 

Improvements by occupant under, 8 7, p. 440 
Commissioners* r^rt, 1 14, p. 466 
Conditional estate, improvements by occupant 
holding, 8 7, p. 441 

Contract of sale. Improvement by one In posses¬ 
sion under, 8 7, p. 442 

Cost of improvements, amount in excess of, 8 11» 
p. 447 

Costs, proceedings to recover, § 14, p. 471 
Damages, set-off against owner daiming, 8 14, p. 
457 

Deduction for waste, 8 12 
Defenses, proceedings to obtain, 8 14, p. 457 
Determinable estate, improvements by occupant 
holding, 8 7, p. 441 
Determination of amount, 8 Hi P* 448 
Direct proceedings for recovery of, 8 14, p. 453 
Easements, subsequent acquisition as affecting 
right, 8 6i P- 432 

Election by owner after judgment for payment, 
8 10 

Enforcem^t of judgment for, 8 14, p. 468 
Equitable rdief against bona fide occupant, con¬ 
ditions precedent, § 6, p. 428 
Equity, direct proceeding in to recover, § 14* P. 462 
Essentials of right, 8 7, pp. 432-444 
Estoppel giving rise to right, 8 6, p. 429 
Evidence, proceedings to obtain, 8 14, p. 462 
Execution, improvements by purchaser on, § 7, p 
443 

Expectancy of title, improvem^ots by one holding, 
8 7, p 441 

Failure to pay, effect of, 8 10 
Findings in proceedings to recover, f 14* p. 466 
Forfeiture of right to recover, 8 9 
Gifts, improvements by person in possessimt un¬ 
der, 8 7, p. 441 

Good faith, element of, 8 7, p 432 
Ignorance of adverse claim or title, ri£^t as de* 
pendent on, 8 7, p. 435 


Compensation—Continued, 

Independent action in equity, recovery by, 8 14, 
p. 453 

Injunction, recovery in proceedings for, 8 14, p 
453 

Instructions to jury, actions to recover, 8 14, p 
466 
Interest, 

Allowance for, 8 H, p. 449 
Recovery of on amount allowed, 8 14, p. 470 
Issues in action to recover, 8 14, p. 461 
Judgment, proceedings to recover, 8 14, p. 468 
Judicial sale, improvements by purchaser at, 8 7, 
p 443 

Jurisdiction, proceedings to obtain, 8 14, p 452 
Jury questions, proceedings to recover, 8 14, p. 
465 

Elnowledge of defects in title, right as affected, 

8 7, p 435 

Daches of owner, estoppel resulting, 8 6. P* 429 
Law questicms, proceedings to recover, § 14, p. 
465 

Liability, persons liable, 8 8 
Li^ for, 8 13 

Limitations, proceedings to obtain, § 14, p. 458 
Litigation, notice from as precluding, § 7, p. 437 
Location, mistake as affecting right, 8 7, p. 434 
Loss of right to, § 9 
Measure of, 8 11| PP. 446-449 
Mistake as to boundary or location as affecting 
right, 8 7, p 434 

Negligence as destroying right to, 8 7, p. 434 
Notice, 

Adverse daim or title, effect of, 8 7, p. 435 
Application for allowance and assessment, § 
14, p 459 

Options, occupying claimant, 8 19 
Paper title, color of title warranting recovery as 
requiring, 8 7, p. 442 

Parol sales, improvements by one in possession 
under, 8 7, p. 443 

Parties, proceedings to obtain, 8 14, p. 460 
Partition sale, Improvements by purdiaser at, § 
7, p 443 

Peaceable possession, right as d^endent on, 8 7, 
p. 439 

Pending litigation, notice from as precluding right, 

' 8 7, p 437 

Permanency as essential to right of, 8 7, p 432 
Permission, improvements by occupant holding by, 
§ 7, p 439 

Personal decree against owner for, 8 14* p. 468 
Persons entitled and persons liable for, 8 8 
Pleading, 

Jud^ent conforming to, 8 14* p. 468 
Proceedings to recover, 8 14, p 460 
Possession, 

Element of, 8 7, p. 438 

Retention of possession as essential to recov¬ 
ery, 8 14, p. 467 

Presumptions, proceedings to obtain, % 14, p. 462 
Proceedings to obtain, 8 14, pp 45^72 
Proof, proceedings to recover, 8 14, p. 461 
Purchase of title, right as affected by, 8 6, p 432 
Quitdaim deed, improvements by one in posses¬ 
sion under, 8 7, p. 443 
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Compensation—Continued, 

Becord, notice of adverse title from as precluding, 
8 T, p. 437 

Kecovery of, procedure, 8 14, pp. 452-472 
Befusal to pay, effect of, 8 10 
Bents and profits. 

Owner’s right to set off, § 12 
Becovery in defensive proceedings In action 
for, § 14, p. 456 

Setting off against claim for, § 7, 433 

Settling off tiaim, S 14, p. 456 
Betention of possession until payment of, 8 14, p. 
470 

Bight to in general, 8 6, M). 423-432 
Special finding in proceeding for, S 14, p. 467 
Statutory provisions, { 6, p. 430 
Bad faith occupant in, § 7, p. 433 
CompQisable improvements, 8 ^ 

Improvements under color of title, 8 7, p. 440 
Proceedings to obtain, § 14, p. 452 
lime for proceeding to obtain, 8 14, p. 458 
Survival of right to recover for, § 8 
Tenant at will, improvements by occupant holding 
as, § 7, p. 441 
OSme, 

Determination of amount, S H, P- 448 
Election by owner after judgment, { 10 
Proceedings to obtain, § 14, p. 458 
Time of improvement, right as affected, § 6^ Pi 431 
Trial, proceedings to recover, 8 14, p. 465 
Variance, proceedings to recovesr, 114, p. 461 
Verdict in proceedings to recover for, § 14, p. 466 
Waiver of rl^t to, § 9 
Waste, owner’s right to set off, § 12 

Conditional estate, compensation for improvements 
by holder of, 8 7, p. 441 

Confirmation, commissioners* report, proceedings to 
recover, 814^ p- 468 

Consent, improvements on another’s land, ownership, 
83 

Construction, statutory provisions, compensation for 
improv^ents, 8 3, p. 431 

Continuance of posse^on, presumption of, § 14^ p. 
463 

Contract of sale^ compensation fbr improvem^ts hy 
occupant under, 8 7, p, 442 

Costs^ 

Admissibility of evidence as to, proceedings to 
recover for, 814, p. 464 
Compensation in excess of, 8 U* 447 
Proceedings to recover for, 8 14, p. 471 

Gross-bill, law action for possessicm, miforcement of 
daim by, 8 14, p. 454 

Cultivation of soil as, § 1 

Danu^es, set-off of value of improvements against 
ownmr claiming, 814, p. 457 

Defenses, compensation for improvements, proceed¬ 
ings to obtain, § H p 457 

Definitions, § 1 

Bona fide, 8 7, p. 434 
Good faith, § 7, p. 433 

Determinable estate, compensation for Improvem^ts 
by occupant holding, 8 7, p. 441 

Distinctions, 8 1 

Ditches* bad, faitl^ compensation for improvement in, 
8 7, p 433 


Division of land, failure to satisfy judgment for im¬ 
provements, § 14, p. 469 
Draining right of way as, § 1 

Easements, compensation of occupying claimant, 
right as affected. 8 3, p. 432 

Election, compensation, owner’s right of after judg¬ 
ment, 810 

Election of defenses, rents and profits, action to re¬ 
cover, § 14, p. 461 

Enforcement, Hen for improvements, § 13 
Enhancement of value. 

Amount of compensation determined by, 8 11, p 
447 

Burden of proof as to, 8 14, p. 468 
Determination of, 8 11* P* 448 
Element of, 8 1 

Jury question, proceedings to recover for, 8 14, 
,p.466 

Lien for improvements without showing, § 13 
Pleading of, proceeding to recover compensation, 

§ 14, p. 461 

Bemoval of improvements on lands of another, 
§4 

Bents and profits, set-off on basis of, § 12 
Equitable relief, compensation for improvements, 
condition precedent, 8 6, p. 428 
Equity, 

Betterment acts based on, 8 3, p. 430 
Compensation for improvements, direct proceed¬ 
ings to obtain, 8 14, p. 452 
lien for, § 13 

Procedure, recovery for, 8 14, p. 465 
Estoppd, 

Compexisation for improvements, § 6, p. 429 
Jury questions, proceedings to recover for, 8 14, 
p. 466 

Pleading, proceedings to recover compensation, , 
8 14, p. 461 

Eviction, equity, right of action in for value of im¬ 
provements, 8 H P* 453 

Evidence, compensation for improvements, proceed¬ 
ings to recover, 8 14, p. 462 

Execution, compensation for improvments hy pur¬ 
chaser at sale on, 17, p. 443 
Fact questions, proceedi^ to recover oompensation 
for, 8 H p. 465 
Fences, erection as, 8 1 
Fertilization of land as, 81 
Findings* proceedings to recover for, 8 14^ P* 466 
Fixtures, distinguished, 81 
Foretiosure, lien for improv^ents, 8 18 
Forfeiture, compensation for improvements, right of, 
S9 
Fraud, 

Estoppel of owner, compensation for Improve¬ 
ments, 8 6, p. 429 

Pleading, proceedings to recover compensation, 

814, p. 461 

Gifts, compensation for improvments hy occupant 
In poa8essi(m under, 8 7, p. 441 
Good faith, 

AdmissibUity of evidence as to, 8 ^4^ P* 463' 
Burden of proof, 814, jk 463 
Color of title, improvements by occupant with, 
83 

Compensation for Improvements in, 8 3^ P- 432 
Element of, 8 7, p. 432 
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Good faith—Continued, 

Improvements by possessor in, removal, § 4 
Jury question, proceeding to recover for, § 14, 
p. 465 

Pleading of, proceedings to recover compensation, 

114, p. 461 

Grading right of way as, § 1 
Houses, erection of as, § 1 
Implied agreement. 

Improvements on another’s land, removal, $ 3, 
p. 424 

Benmval of improvements on lands of another, 
§4 

Injunction, 

Compensation for improvements, recovery in pro¬ 
ceeding for, § 14, p. 453 

Possession of premises until payment for im¬ 
provements, § 14, p. 470 

Removal of improvements on lands of another, 
§ 4 

Instructions to jury, proceedings to recover for, § 14, 
p. 466 
Interest, 

Compensation, allowance for, § 11, p. 449 
Judgment for value of, § 14, p. 470 
Issues, 

Compensation, proceedings to obtain, $ 14, p. 461 
Proceedings to recover, determination of, § 14, 
p. 465 

Judgment, proceedings to recover for, § 14, p. 468 
Judgment creditors, improvements by occupant, 
rights as between, § 3 

Judicial records, admissibility in action to recover 
for, § 14, p. 464 

Judicial sale, compensation for improvements by pur¬ 
chaser at, § 7, p. 443 
Jurisdiction, 

Compensation, statutory proceedings to recover, 
§ 14, p. 456 

Compensation for improvements, proceedings to 
obtain, § 14, p. 452 

Jury questions, proceedings to recover compensation 
for, § 14, p. 465 

Knowledge, defects in title, compensation for im¬ 
provements as affected, f 7, p. 435 
Laches, compensation, estoppel of owner, § p. 429 
Law questions, proceedings to recover for, $ 14, p. 465 
Liberal construction, eompensation for improvements, 
statute granting righ^ S 6, p. 431 
Liens, § 13 

Limitation of actions, dairn for improvem^t, f 14, 
p. 459 

Litigation, notice of adverse claim or title by, com¬ 
pensation as affected, i 7, p. 437 
Location, mistake as to, comp^isation as affected, 
§ 7, p. 434 

Measure of compensation, § 11, pp. 446-449 
Mistake, 

Compensation for improvement as affected by, 
§ 7, p. 434 

Erection of building on another’s land through, 

§ 3 

Nature of, 8 1 

Necessary improvements^ daa^cation, 8 1 
Negligence, 

Compensation for improvements as preduded by, 
§ 7, ^ 
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Negligence—Continued, 

Lien for improvements by occupant guilty of, 8 13 
Notice, 

Adverse claim or title, compensation for impro\e- 
ment as affected, 8 7, p. 435 
Compensation, application for allowance and as¬ 
sessment, § H P- 459 

Occupants, improvements by, rights as to, 8 3 
Occupying daimant Compensation, generally, ante 
Options, compensation, occupying claimant, § 10 
Orchard as, 8 1 
Ownership, 8 3; 8 H p. 461 

Paper title, compensation for improvements under 
color of title as requiring, 8 7, p. 442 
Parol sale, compensation for improvanents by one in 
possession under, 8 7, p. 443 
Parties, compensation for improvements, proceedings 
to obtain, 814, p. 460 

Partition sale, compensation for improvements by 
purchaser at, 8 7, p. 443 

Peaceable possession, compensaticm for possession as 
dependent on, 8 7, p. 439 
Pendente lite. 

Compensation for improvements made, 8 6, p. 431 
Removal of improvements made, § 4 
Pending litigation, notice of adverse daim or title 
by, compensation as affected, § 7, p. 437 
Permanency, 8 1 

Compensation as dependeit on, 8 7, p. 432 
Pleading of, proceedings to obtain compensation, 

8 14, p. 461 
Permission, 

Compensation for Improvements by occupant 
holding by, 8 7, p. 439 

Improvement on another’s land with, ownership, 
83 

Personal Judgment, value of improvements, owner as 
subject to, 8 H P- 468 
Personal property. 

Removal of improvements on lands of another 
r^arded as, 8 4 

Use of term with rtference to, 8 1 
Placing on land of another, ownership, 8 3 
Pleading, 

Compensation, proceedings to recover, § 14, p. 460 
Proceedings to recover for. Judgment conforming 
’ to. 8 14, p, 468 
Possession, 

Compensation, rights as dependent on, 8 7, p. 438 
Compensation for improvements, retention of 
possession as essential to recovery, 8 ^4,^ 
p. 457 

Evidence as to, admissibility, § 14, p. 463 
Lien for improvements by one not in possession,. 
813 

Presumptions, continuance of, 8 H P* 463 
Retention of until payment for improvements,. 
8 14, p. 470 
Possessory action. 

Affirmative proceeding to recover for improve¬ 
ments tried with, 8 14, p. 455 
Defensive proceedings in, recovery of value, 8 14^ 
p.456 

Pleading, recovery for improvements in, 8 14, 
p. 460 

Presumptions, proceedings to recover for, 8 14, |k 462: 
i Private water main as, 81 
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Procedure, compensation for Improvements, recovery 
of, § 14, pp. 452-472 

Process, compensation, statutory proceedings to re¬ 
cover, § 14, p. 456 
Profits. Bents and profits, post 
Proof, proceedings to recover for, 8 14, p. 461 
Quitclaim deed, compensation for improvements by 
one in possession under, § 7, p. 443 
Real property, 

Removal of improvements becoming, 8 4 
Term as ordinarily enployed with reference to, 
§1 

Reasonable time, removal of improvements on an¬ 
other’s land, 8 4 

Records, notice of adverse title, compensation as af¬ 
fected, 8 7, p. 437 

Redemption, lien for improvements, sale to satisfy, 
§ 13 

Refunding bonds, occupying claimant act, owner 
electing to surrender land, 8 10 
Remedies, compensation for improvements, nature 
and form, 8 14, p. 452 
Removal, 

Election to remove, waiver of right to compen¬ 
sation, 8 0 

Improvements on another’s land with right of, 
13 

Improvements on lands of another, 8 4 
Permitting or requiring occupant to remove im¬ 
provements, 814, p. 469 
Rental, equitable charge for as, 8 6, p. 429 
Rents and profits, 

Compensation, owner’s right to set off, 8 13 
Defensive proceedings in action for, recovery for 
improvements, 8 14, p. 456 
Setoff against, amount in excess of, 8 H, P* 447 
Setoff and counterclaim, possessory action, 8 14, 
p. 456 

Setting off against owner’s claim for, 8 7, p. 433 
Repairs, 

Allowance to occupying daimant, burden of 
proof as to, 814, p. 463 
Distinguished, 8 1 
Replacement of buildings as, 8 1 
Replevin, improvanents improperly removed, 8 4 
Retention of possession, occupant as entitled to until 
payment for improvements, 8 14 P^ 470 
Retroactive operation, occupying daimant or better¬ 
ment acts, f 6, p. 431 

Review, proceedings to recov^ for, 8 14 P« 471 
Set-off and counterclaim, 

Bents and profits. 

Amount in excess of, 8 11> P* 447 
Owner’s daim for, 8 7, p. 4^ 

Owner’s right to set off, 8 13 
Possessory action for, § 14, p. 456 
Several occupants, pleadings, proceedings to recover 
compensation, § 14, p. 461 
Sidewalks, improvements as induding, § 1 
Special fibadings, piuceedings to recover for, 8 14, 
p.466 

Statutory provisions, 

Ajfirmative proceeding to recover value o4 S 14 
p.455 

Compensable improvements, § 2 
Compensation for, § 6, p. 430 

Bad faith, occupant in, 8 7, p. 433 


Statutory provisions—Continued, 

Compensation for—Continued, 

Improvements, possession under color of ti¬ 
tle. § 7. p. 440 

Proceedings to obtain, § 14, p. 452 
Time for proceedings to obtain, § 14, p. 458 
Judgment for i>ossession and damages, posses¬ 
sory action, § 14 p. 469 
Lien for, § 13 

Stipulations, improvements on another’s land, owner- 
diip, 8 3 

Streets, removal of improvements on, § 4 
Strict construction, compensation for improvements, 
statute granting right, 8 6^ p. 431 
Surrender of possession, lien for improvements as 
lost by, 8 13 

Survey, building placed on land of another by, own¬ 
ership as affected, S 3 
Taxes, 

Allowance to occupying daimant for, burden of 
showing amount, 8 14, p. 463 
Color of tittle, payment as snffident color of title 
for recovery of compensation, 8 7, p, 441 
Tenancy at will, compensation for improvements by 
occupant holding as, 8 7, p. 441 
Tenancy in common, owner refusing to pay compen¬ 
sation with occupant dedining to pay value of 
land, 8 16 

Third persons, li^ for Improvements as against, 8 13 
Time, 

Compensation, 

Determination of amount, 8 Hi P- 448 
Mection by owner after judgment, 8 10 
Improvement as affected by time of making, 
8 6, p. 431 

Proceedings to obtain, § 14, p. 458 
Pleading of, proceedings to recover compensa¬ 
tion, 8 14, p. 460 

Removal of improvements on another’s lands, 8 4 
Titles 

Ownerdiip, § 3 

Pleading loss of, proceedings to recover compen¬ 
sation, 814 461 

Trespass, retention of possession, occupant’s right as 
defense to, 8 14 P* 470 

Trespassers, removal of improvements made by, 8 4 
Trial, proceedings to recover for, 8 14 P* 465 
Trover and conversion, removal of Improvements, lia¬ 
bility in, 8 4 

United States, adverse possession, daim for improve¬ 
ments as against, § 7, p. 439 
Unjust enrichment, 

Lien for improvements to avoid, 813 
Reimbursement to prevent, § 6, p. 428, n. 3 
Use and occupation, retention of possession until pay¬ 
ment for improvements, § 14 p. 471 
Value, 

Admissibility of evidence on question of, 8 14 
P.464 

Burden of proof, 814, p. 463 
Enhancement of value, ante 
Pleading of, proceeding to recover comi>ensation, 
814P.461 

Variance, proceedings to recover for, 8 14, p. 461 
Vendor and purchaser, improvements by occupant, 
rights as to, 8 3 

Verdict, proceedings to recover for, { 14 p. 466 
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Voluntary improvements, classification, § 1 
Vaiver, 

(Compensation for improvement, right to, § 9 
Removal of improvements on lands of another, 
right of, i 4 


Waste, compensation for improvements, owner’s right 

to set off, 5 12 

Wells, bad faith, compensation for improvements in, 
§7,p.433 

Words and phrases. Definitions, generally, ante 
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Abandonxnent, attempt to commit offense, $ 9 
Accessories, 

Evidence, sufficiency, $ 16, xl 96 
Relatives, § 11 
Accomplices, 

Ck)rroboratioii, $ 17 
Jury questions, $ 18 
Acquittal of one party, effect of, § 10 
Admissions, corroboration by, § 17 
Adultery, 

Ghai^ng in indictment as sufficient, § 12, p. 510 
Crime committed by, § 1 
Affinity, relation by, § 3 
Age, element of, S§ 1, 7 
Age of consent, female under, § 8 
Appeal and error, punishment, reduction, § 18 
Attempts, § 9 

Information charging, $ 12, p. 510 
Aunt and nephew relationship, § 3 
Bad reputation of female, defense of, § 10 
Birth of child, admissibility of evidence, $ 15, p. 513 
Brother and sister relationship, § 3 
Brother-in-law and sister-in-law, intercourse as 
punishable as, § 3 
Burden of proof, $ 14 
Carnal knowled^ 

Charging in prosecution for, { 12, p. 510 
Elem^t of, S 5 

Unlawfulness as gravamen of crimes % 1 
Cautionary instructions, prosecution for, § 1^ n. 33 
Character, evidence as to, admissibility, J 15, pi 514 
Chastity, bad reputation for as defense, $ 10 
Circumstantial evidence^ 

Corroboration, § 17 
Proof by, { 16 
Cohabitation, 

Charge of in indictmait as sufficient, § 12, p. 510 
Blem^it of; S 6 

Common law, punishment at, § 1 
Complaint of prosecutrix, admissibility in evidenee, 

§ 15, p. 513, XL 57 

Concurrent assent of parties, > 

Auctions as to, § 1% p. 510 
Element of, § 8 

Confession of accused, corroboration by, 117 
Consanguinity, relationship by, { 3 
Consent, 

Attempt to commit offense, § 9 
Element of , § 8 ' 

Con^iraqy, enticement into act, defense of; S 10 
Continuous ziature of offense, § 5 
Corpus ddticti, 

Evld^ce as to, suffidiency, $ 16 
Pr^pmncy, admissibility of evidence to prove, 
i 15, P..514 

14 ^ 2 ’ 


Corroboration, 

Jury questions, S 18 
Necessity, § 16 

Necessity and sufficiency, § 17 
Resemblance of child, exhibiting child to Jury, § 
15, p. 513 
Cousins, § 3 

Cruel treatment, admissibility of evidence as to, § 15, 
p. 513 

Date, indictment as required to show, $ 12, p. 510 
Daughter and father relationship, § 3 
Death, affinity, termination of relationship by, § 3 
Defenses, § 10 
Definitions, § 1 

Cohabitation, $ 6 
Degree of relationship, S 3 
Description of act, indictment, § 12, p. 510 
Designation of female, indictment or information, § 
12, p. 510 

Dismissal as to one party, ^ect of, § 10 
Distinctions, § 1 

Divorce, affinity, r^ationshlp by as terminating on, | 
3 

Drunkenness, defense of, § 10 
Elements of offense, §§ 2-8, pp. 505-508 
Emission, necessity of, § 5 
Enticement, defense of, $ 10 
Evidence, §§ 14r-17, pp. 612-518 
Admissibility, § 15, pp. 512-^515 
Presumptions and burden of proof, § 14 
Sufficiency, § 16 

Exhibiting child to jury, corroborating testimony by 
means of resemblance, § 15, p. 513 
Father and daughter relationship, § 3 
Felony, diarging incest as, § 12, p. 509 
Force, 

Corroboration as essential in case of use of, § 17 
Gruel treatm^t constituting, admissibility of 
evidence as to, § 15, p. 513 
Illicit connection accomplished by, § 8 
Fornication, charging as sufficient, $ 12, p. 510 
Fraud, corroboration as required when accomplished 
by, § 17 

Grudge, admissibility of evidence to show prosecution 
was result of, § 15, p. 513, n. 61 
Half blood, r^ationship by, § 3 
Illegitimate daughter, carnal intercourse with, § 3 
Indictment or information, §§ 12, 13, pp. 509-512 
Instructions to jury, prosecution for, § 18 
Intent, 

Attempt to commit, { 9 

Information as required to allege, § 12, p. 610 
Intermarriage, 

Alleging or negativing, necessity, $ 12, p. 511 
Defense of, { 10 
Element of offense^ { 4 
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Intermarriage—CJontinued, 

Evidence as to, 

Admissibility, § 15, p. 515 
SuflBciency, § 16 

Indictment for incest by, § 12, p. 511 
Intoxication, defense of, § 10 
Issues, prosecution for, § 13 
Jury questions, prosecution for, § 18 
Knowledge, 

Indictment or information, allegations as to, $ 
12, p. 511 

Relationship, element of, § 3 
Lascivious conduct, distinguished, § 1 
Legitimacy of relationship, element of, § 3 
Levitical degrees, relation within, § 3 
Lewd conduct, distinguished, § 1 
Marriage. 

See, also. Intermarriage, generally, ante 
Allegations as to in indictment, § 12, p. 511, n. 34 
Miscarriage, admissibility of evidence as to, § 15, p. 
514 

Moral Insanity, defense of, § 10 
Motive for prosecution, admissibility of evidence as to, 
§ 15, p. 513 
Nature of crime, § 1 
Nephew and aunt relationship, § 3 
Niece and uncle relationship, § 3 
Origin of offense, § 1 

Parent and child. Indictment charging incest between, 
§ 12, p. 511, n. 41 
Penetration, necessity of, § 5 
Persons liable, § 11 

Physical condition of female, admissibility of evidence 
as to, § 15, p. 513 

Pregnancy, admissibility of evid^ce as to, { 15, p. 
513 

Presumptions, $ 14 
Proof, prosecution for, § 13 
Punishment, § 18 
Rape, 

Distinguished, $ 1 

Force used amounting to, effect of, $ 8 
Reasonable doubt, proof beyond as essential, { 16 
Related crimes, | 1 


Relationship, 

Distinguishing feature, { 1 
Element of, § 3 

Evidence as to, admissibility, § 15, p. 515 
Indictment or information, allegations as to, § 
12, p. 511 

Relatives, accessories, § 11 

Reputation, evidence as to, admissibility, § 15, p. 514 
Resemblance of child, admissibility of evidence as to, 
§ 15, p. 513 

Retroactive operation, statutes prohibiting, § 1, n. 13 
Single act of intercourse as sufficient, $ 5 
Cohabitation, § 6 

Sister and brother relationship, $ 3 
Solicitation, attempt to commit offense, { 9 
Statutory nature of crime^ § 1 
Statutory provisions. 

Acquittal of one party, effect of, { 10 
Affinity, relationship by, $ 3 
Age, element of, S 7 
Cohabitation, § 6 
Corroboration, § 17 

Indictment or information, S 13, p. 509 
Intermarriage, § 4 
Punishment, § 18 
Relationship, § 3 
Stepparents and stepchildren. 

Indictment for incest, description of r^ationship, 
§ 12, p. 512 

Sexual intercourse between, § 3 
Third persons. 

Conspiracy to entice into act, defense of, $ 10 
Corroboration, § 17 
Time, relation^p of affinity, { 3 
Trial, prosecution for, § 18 
Unchastity, defease of, 8 10 
Uncle and niece relationsOiip, § 3 
Uncontrollable impulse, defense of, § 10 
Undue influence, corroboration as essential when re> 
suit of, 8 17 
Use of force, 8 8 
Yariance, prosecution for, 8 13 
Violence^ force not amounting to, 8 8 
Words and phrases. Definition^ g^erally, ante 
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Acceptance, agreement of, J 4, n. 50 
Accrual of liability, § 14, pp. 588-592 

Conditions precedent to action on contract, { 30 
Implied contract of indemnity, { 25 
Actions, H 28-37, pp. 609-6^ 

Conditions prec^ent, § 30 
Defenses, S 31 
Evidence, § 35, pp. 625-829 
Form of remedy, f 28 
Indemnitor’s right to defend, § 38 
Judgment, § 37 
Limitations applicable, f 33 
Notice of default as prerequisite, { 15 
Parties* { 29 

Persons entitled to sue, § 29 
Pleading, § 34, pp. 621-625 
Set-off in, § 31 
Time to sue, i 33 
Trial of, § 36 

Actual loss or damage, accrual of liability on, § 14, p. 
589 

Additional security, discharge of indemnitor by tak¬ 
ing, $ 40, p. 635 

Adjoining owners, obstructions, implied contract to 
indemnify municipality paying damages on ac¬ 
count of, t 22 
Advances, 

Indemnitor, release as to, S 40, p. 636 
Interest on, § 13, p. 585 

Adverse claims, coverage of contract resting to, | 
12, p, 582 

Affidavit of defense, action on contract, § 34, p. 623 
Affirmative defenses, burden of proof, § 35, p. 627 
Ambiguity, construction of contract In case of, S ^ 
Amendment, pleading, action on contract, S 34, p. 625 
Amount of liability, 

Condusiveness of prior adjudication against in¬ 
demnitee, S 32, p. 616 
Contract of indennity, § 13, pp. 583-687 
Implied contracts, $ 24 
Answer, action on contract, § 34^ p. 623 
Appeal and error, 

Actions on contracts, § 37 
Costs of, liability* for, § 13, p. 587 
Assignment, 

Contract of, actions by assignee, § 29 
Covenant or promise of, § 19 
Assumpsit, proceeding against indemnitor by action 
of, §28 

Assumption of liability, consideration for contract, § 
6 

Attorney’s fees, 

Recovery of, § 13^ p. 585 - 
Stipulation for as contract of Indemnity, § 5 
Bail, conrideratioii, agreement to become as* § 6 
Benefits, 

Consideration for contract consisting of, § 6 
Estoppd as result of receiving, § 18 


Bills and notes, 

Action on note held as indemnity, § 28 
Consideration, renewal as, § 6 
Indemnifying surety on, duration of liability, § 11 
Renewals, contract as covering, § 12, p. 582 
Bond, contract as having characteristics of, § 2 
Breach of conditions* i^eading, action on contract, § 
34, p. 623 

Breach of covenant, 

Accrual of liability on, § 14, p. 588 
Burden of proof, § 35, p. 626 
Building contract, 

Constructions, Implied contract to indemnify mu¬ 
nicipality paying damages on account of, § 
22 

Coverage under contract rdating to, § 12, p. 582 
Burden of proof, actions on contracts, § 35, p. 626 
Carriers, implied contract to indemnify, loss on line 
of connecting carrier, § 20 

Case, proceeding against indemnitor as by action on, 
§ 28 

Collateral attack, prior adjudication in action against 
indemnitee* § 32, p. 614 

Collateral security, contract of indemnity held as, as¬ 
signment, S 19 
Collateral undertaking, § 2 
Collusion, 

Oonclusiveness of judgm^t as result of, § 32, p« 
615 

Defense of, § 31 

Comparative negligence, joint tort feasors, indemnifi¬ 
cation as between, § 27, p. 609 
Complaint, actions on contracts, § 34, p. 621 
Compounding offenses, contract resulting in, legality,. 
§7 

Compromise and settlement. 

Binding effect on indemnitor, § 32, p. 615 
Costs and attorney’s fees incurred in, liability for» 
§ 13, p. 687 

Discharge of indemnitor by, § 40, p. 634 
Ckmcealment, 

Burden of proof, § 35, p. 627, n. 61 
Validity of contract as affected, § 4 
Ccmclusiveness, prior adjudication, § 32, pp. 618-620 
Concurrent negligence. Implied contract of indemnity 
as to, § 27, p. 608 

Conditions precedent, actions on contract of, § 30 
Conflict of laws, express contract, § 9 
Connecting carriers, loss on line of, implied liability, 
§ 20 

Consent decree, binding effect on indemnitor, $ 32, p. 
615 

Consent judgment, accrual of liability on entry against 
indemnitee, § 14, p. 589 
Consideration, 

Contract of, { 6 

Pleading, action on contract, { 34, p. 622 
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Construction, 

Contract of, 

Indemnity, SS S-19, pp, 574r«94 
Law question, $ 36 

Construction contract^ coverage under contract In¬ 
demnifying against liability under, § 12, p. 582 
Contemporaneous construction, contract of, $ 8 
Continuing obligation, renewal as covered by, { 12, p» 
582 

Contracts, 

Express contracts, generally, post 
Implied contracts, generally, post 
Municipal corporations, implied contract to in¬ 
demnify municipality in connection with, S 22 
Obligation as arising from, { 2 . 

Contribution, 

Depositors, security, 8 69 
Distinguished, 8 3 
Indemnitors, § 38 

Contributory negligence^ pleading freedom from, action 
on contract, 8 34, p. 622 
Costs, 

Agre^ent to incur as consideration for contract, 
86 

Recovery of, 8 13, p. 585 

Implied contract of indemnity, 8 24 
Coxmsel fees. Attorney’s fees, generally, ante 
Counter indemnity, power to demand, 8 4, n. 49 
Creditors, contract as available to, 810 
Cross-d^ands, pleading, action on contract, 8 34, p. 
624 

Customs and usages, construction of contract with 
reference to, 8 3 
Damage, 

Contract as indemnity against, 8 2 
Contract indemnifying against accrual of liabil¬ 
ity, 8 14, p. 589 

Evidence as to, suffici^cy, 8 35, p. ^ 

Intention of parties, coverage in accordance with, 
8 12, M). 679-583 

Measure of, contract of indemnity, 8 13, pp. 583- 
587 

Mitigation of, 8 13, p. 585 
Pleading in acticm of contract, 8 34, p. 622 
Death, release of liability by death of one of indemni¬ 
tors, 8 40, p. 636 

Debt, proceeding by action of, 8 28 
Declaration, actions on contracts, 8 34^ P. 621 
Default, notice to indemnitor, necessity, 8 15 
Default judgment, accrual of liability on entry against 
indemnitee, 8 14» p. 589 

Defects in title, coverage under contract rating to, 8 

12, p. 682 

Defenses, 

Actions on contracts, 8 31 
Laches, 8 33 
Pleading of, 8 34^ P- 623 
Definitions, 8 1 

Joint tort-feasors, 8 27, p. 605 
D^y, notice of default, effect of, 8 15 
D^very, contract of, 8 4 
Demand, 

Condition precedent to acticm on contract, 8 30 
Pleading, action on contract, 8 34, p. 623 
Deposits, return of, 8 39 

Description of parties, contract of indemnity, 8 4 


Detriment, consideration for contract consisting of, 
86 

Direction of verdict, actions on contracts, § 36 
Disdiarge of indemnitor, 8 40, pp. 634-637 
Dismissal and nonsuit, actions on contracts, f 36 
Distinctions, 8 3 

Double damages, implied contract of Indemnity, 8 24 
Duration, contract of, § 11 

Equity, impending loss, relief in respect of, 8 14, p. 591 
Estoppel, contract as subject to rules of, 8 13 
Evidence, 

Actions on bonds, 8 35, pp. 625-629 
Consideration for contract, § 6 
Ex contractu, proceeding against hidemnitor by action, 
828 

Exemplary damages, recovery on contract of, 8 13, p. 
584 

Existing liabilities, coverage as extending to^ 8 12, p. 
681 

Expenses, recovery of, 8 13, p. 585 
Implied contract of indemnity, § 24 
Express contract, 88 4-19, pp. 568-594 
Accrual of liability, 8 14, pp. 588-592 
Action on, 8 28 

Amount of liability, 8 13, 583-587 

Assignability, 8 19 
Assignment, action by assignee, 8 29 
Conflict of laws, 8 3 
Consideration, § 6 

Construction and operation of, 88 3-19, pp. 574-594 
Law questions, 8 36 
Coverage, 8 19 

Damages covered, 8 12, pp. 579-583 
Duration, 8 U 

E5toig>el, application of princiifle, 8 13 
Fonn of language^ 8 5 
Language employ^ 8 5 
Law governing, 8 9 
Legality, 8 7 

Liabilities covered, 8 12, pp. 579-583 
Losses covered, 8 12, pp. 579-683 
Measure of damages, 8 13, pp. 583-537 
Obligation as arising from, 8 2 
Requisites of, 8 4 
Validity, 8 4 
Extension of time, 

Consideration for contract, 8 6 
Release of indemnitor by, 8 40, p. 636 
False r^resentations, liability on contract as affected, 
§4 

Findings, action on contract, 8 36 
Forbearance^ consideration for contract, 8 6 
Fraud, 

Conclusiveness of Judgment as result of, 8 32, p. 
615 

Defense o( 8 31 

Validity of contract as affected, 8 4 
Future losses or liabilities, contract as covering, 8 12, 
p. 581 

Good faith, peifonnance of conditions by indemnitee, 
§16 

Governing law, express contract, 8 3 
Guaranty, distinguished, § 3 

Highway contractor, traveler’s right of action on bond 
of, 8 23, n. 67 

Highways, obstruction. Implied contract to Indemniftr 
municipality paying damages on account ot^ i 22 
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Illegal acts, indemnity against consequences, validity. 

Impending loss, equity, relief in respect of, f 14, p. 591 
Implied contract, §§ 20-27, pp. 594-009 
Accrual of liability, § 25 
Costs, recovery of, § 24 
Existence of primary liability, 5 23 
Extent of liabiHty, $ 24 
Fees and expenses as recoverable, $ 24 
Interest as recoverable, § 24 
Joint tort-feasors, § 27, pp. 604-609 
Negligence of another, 

Accrual of liability, $ 25 
Payments on account of, S 21 
Notice of action, necessity of, § 26 
Obligation arising from, $ 2 
Obligations growing out of, S 20 
Pari delicto, parties in, § 27, pp. 604-609 
Primary liability as essential, § 23 
Scope of liability, § 24 

Tortious act of another, payment on account of, 
§21 

Wrong of another, payment on account of, 8 21 
Implied notice, i)ending action against indemnitee, 8 

32, p. 616 

Incapacity, principal obligor, release of indemnitor be¬ 
cause of, § 40, p. 637 

Indorser, consideration, incnrring liability as, § 6 

Insalv«icy, defense of, § 31 

Instructions to jury, action on contract, f 36 

Insurance, distinguished, 8 3 

Intention, 

Construction of contract to effectuate, 8 8 
Coverage In accordance with, § 12, p. 579 
Intention to Indemnify, contract as required to diow, 
85 

Interest, recovery of, 8 13, p. 585 
Implied rontract of, 8 24 
Issues, action on contract, 8 34, p. 625 
Joint contract, parties to action on, 8 29 
Joint enterprii^, termination of contract between per¬ 
sons engaged in, $ 11 
Joint liability, contract o^ 8 10 
Joint tort feasors, 

Implied contract of indemnity, S 27, iflp. 604-609 
Indemnitor liable as, § 10 
Judgment or decree, 

Accrual of liability <m recovery against indemni¬ 
tee, 8 14, p. 588 
Action on contract, § 37 

Indemnity against, accrual of liability, { 14, p. 
589 

Jury questions, actions cm contracts, 8 36 
Laches, 

Defense of, 8 33 
Notice of default, effect of, 8 15 
Landlord and tenant, obstruction on sidewalk, im¬ 
plied contract to Indemnify municipality paying 
damages on accoimt of, § 22, n. 64 
Law questions, action on contract, § 36 
Legal obligation, implied contract growing out o:^ f 
20 

Liability, 

Burden of proof as to, § 35, p. 626 
Contract as indemnity against, $ 2 
Accrual of liability, § 14, p. 588 
Measuire of damages, % 13, p. 584 
Former adjudication as condusiye, % 32, p. 617 


Liability—Continued, 

Incurring of as consideration for contract, 8 6 
Intention of parties, coverage in accordance with^ 
S 12, pp. 579-583 

Pleading, actions on bond, f 34, p. 622 
Libel and slander, contract to indemnify against lia- 
bUity, legality, § 7 

I^s, coverage of contract relating to, 8 12, p. 582 
Limitation of actions, contract of indemnity, § 33 
Loss, 

Accrual of liability on contract against, § 14, p^ 
589 

Burden of proof, amount of, § 35, p. 626 
Contract as indemnity against, § 2 
Evidence as to, sufficiency, § 35, p. 629 
Intention, coverage in accordance with, $ 12, pp. 
579-683 

Pleading of, 8 34, p. 622 

Malum prohibitum, joint tort-feasors, indemnity as 
between in respect of offenses, § 27, p. 608 
Master and servant. 

Implied contract to indemnify as between, f 21 
Implied contract to indemnify servant for dam¬ 
ages paid, 8 20 

Validity of agreement to indemnify servant 
against liability, § 7 

Maximum liability, express limitations, § 13, p. 585 
Measure of damages, contract of indemnity, § 13, pp.. 
683-587 

Meeting of minds, contract of, § 4, n. 49 
Misr^resentation, validity of contract as affected, § 4 
Mistake, mutual mistake as affecting liability ost 
bond, § 4 

Mitigation of damages, duty of, 8 13, p. 585 
Moral i^llgation, consideration for contract, § 6 
Moral turpitude, pari delicto, parties in cases involv¬ 
ing, 8 27, p. 605, n. 19 
Municipal corporations, 

Burden of proof, recovery against adjoining own¬ 
er of damages paid on account of obstructians,. 
8 35, p. 627 

Oondusiveness of judgment recovered against, ^ 
32. p. 615 

Double damages, Implied contract to indemnify^. 
8 24 

Implied contract of, 8 22 

Implied contract to indemnify, damages on ac^ 
count of obstructions in street, 8 23 
Joint tort-feasor, 8 27, p. 606 
Obstructions, recovery over of damages paid on: 
account of, 8 27, p. 609 
Mutual assent, contract of, 8 4 
Nature of obligation, 8 2 

Negative averments, action on contract, 8 34, p. ^ 
Negligence, 

Oonstruction of contract indemni^ng against,. 
8 12, p. 580 

Contract to indemnify against liability, legality,. 
87 

Costs and expenses as result of, liability, 8 13, p. 
587 

Implied contract to indemnify, payment on ae* 
count of negligence of another, % 21 
Nil debit, plea of in action on bond, f 34, p. 624 
Non damni fl catus, plea of in action on contract, 8 34,. 
P. 624 

Non est factum, plea o^ action on contradL i 34, p. 
624 
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Nonsuit, actions on contracts, § 36 
Notice, 

Action against obligee, pleading of, § 34, p. 622 
Default, requirements as to, § 15 
Implied contracts, necessity of, § 26 
Pending suit against indemnitee, requirements as 
to, § 32, p. 615 

Obstructions, highways, implied contract to indemnify 
municipality paying damages on account of, § 22 
Offer and acceptance, contract of, § 4 
Opportunity to defend, 

Indemnitor, § 38 
Notice to indemnitor, § 32, p. 616 
Oral contract, enforceability, § 4 
Original undertaking, contract as, § 2 
Pari delicto, implied contract of indemnity as to par¬ 
ties in, § 27, pp. 604-609 
Parol evidence, action on contract, § 35, p. 627 
Parties, action on contract, § 29 
Partnership, contract indemnifying against liabilities, 
coverage, § 12, p. 581 

Past consideration, contract as supported by, § 6 
Past losses or liabilities, contract as covering, % 12, p. 
581 

Payment, 

Contract of indemnity requiring, accrual of lia¬ 
bility, § 14, p. 592 

Loss or damage indemnified involving, accrual of 
liability, § 14, p. 590 
Performance, 

Contract distinguished, § 3 
Contract requiring, accrual of liability, $ 14, p. 
592 

Indemnitee, requirements as to, § 16 
Indemnitor, requirements as to, § 17 
Petition, actions on contracts, § 34, p. 621 
Pleading, action on contract, | 34, pp. 621-625 
Pledges, contract of indemnity, assignment of interest, 

§ 19 

Power of attorney, validity of bond as affected by 
provision, § 4 

Premature actions, contract of indemnity, § 33 
Presumptions, action on contract, § 35, p. 625 
Primary liability, S 2 

Implied contract to indemnify as requiring, § 23 
Principal and agent, implied contract to indemnify as 
between, § 21 
Principal and surety, f 3 
Prior adjudication. 

Admissibility in action on contract, S 35, p. ^ 
CJonclusiveness and effect of, $ 32, pp. 613-620 
Privity, S 2 

Proof, actions on contracts, § 34, p. 625 
Public policy, indemnity against consequences of acts 
against, legality, $ 7 
Heasonable construction, contract of, § 8 
Recitals, contract of, effect, § 8 
Reimbursement, 

Conditions precedent to action on bond, i 30 
Indemnitor, § 38 

R^ease, indemnitor, § 40, pp. 634-637 
Remedies, 

See, also. Actions, generally, ante 
Indemnitor, §f 38^, pp. 632-637 
Renewal of note, consideration, for contract, f 6 
Renewals, obligation of contract as extending to, S 

12, p. 582 


Replication or reply, action on contract, f 34, p. 623 
Repudiation of contract, release of indemnitor, § 40, 
p. 637 

Res judicata, prior adjudication in action against in¬ 
demnitee, § 32, pp. 613-620 
Responsibility over, burden of proof as to, § 35, p. 626 
Revenue stamps, failure to attach, validity of bond as 
affected, § 4 

Review, actions on contracts, § 37 
Seal, contract of, § 4 
Secondary liability, § 2 

Payment by party secondarily liable, implied con¬ 
tract to indemnify, § 20 
Security, 

Abandonment, discharge of indemnitor by, § 40. 
p. 635 

Return of deposits for, § 39 
Set-off and counterclaim, actions on contract, § 31 
Several capacities, binding indemnitors in, § 10 
Several damages, implied contract, recovery of, J 24 
Several indemnitors, release of one, effect of, § 40, p. 
637 

Several liability, contract of, § 10 
Several wrongdoers, implied contract of indemnity as 
between, § 27, p. 606 

Sidewalks, obstructions, implied contract to indemnify 
municipality paying damages on account of, $ 22 
Signature, contract of, | 4 

Specific provisions, contract of, controlling effect, § 8 
Statutory provisions, 

Coverage of bond pursuant to, 112, p. 580 
Notice of default, § 15 

Streets, obstructions, implied contract to indemnify 
municipality paying damages on account of, § 22 
Strict construction, contract of, § 8 
Amount of llabUity, § 13, p. 584 
Subrogation, 

Creditors, contract as available to under doctrine, 
§ 10 

Distinguished, S 3 
Suretyship, distinguished, •§ 3 

Technical defense, discharge of indemnitor hy failure 
to interpose, § 40, p. 636 
Tender, indemnitor, release from liability, S 17 
Third persons. 

Action on contract, $ 29 

Conclusiveness of prior adjudication of liability 
as against, f 32, p. 620 

Damages on account of negligent or tortious act 
of, implied contract of indemnity, § 21 
Provisions of contract as binding on, % 10 
Release of, discharge of indemnitor, § 40, p. 634 
Time, 

Accrual of liability, generally, ante 
Actions on contracts, § 33 

Tort, proceeding against indemnitor by action in, $ 8 
Trespass, contract against liability for, legality, f 7 
Trial, actions on contracts, $ 36 

Unintentional wrong, joint tort-feasors, indemnity 
as between, § 27, p. 609 
Variance, actions on contracts, $ 34, p. 625 
Verdict, action on contract, 5 36 
Voluiitary payment, protection of indemnitee against 
loss through, S 14, p. 590 
, Waiver, 

Discharge of indemnitor, grounds of, $ 4D, p. 637 
Limitations, actions on contract, § 33 
Words and phrases. Definitions, generally, ante 
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Abandoxunent, 

Allotments, $ 49 

Lands, right of occupancy and possession, § 28, p. 
689 

Reservations, right of occupancy, § 29, p. 693 
Aboriginal possession, 

Lands, right of, $ 28 

Reservations, title or right as dependent on, § 29, 
p. 691 

Abrogation, treaties, power of Congress, § 25, p. 682 
Actions, 

Allotments, enforcement of right to, § 52 
By or against, § 8, pp. 652-658 
Tribes, § 17 

On behalf of, § 21, pp. 675-679 
Timb^ on Indian lands, unlawful cutting of, § 82 
Administration of estates, probate courts, jurisdiction, 
§ 87, p. 813 

Administrative officers, leases, execution by, § 57, p. 
751 

Adoption, 

Members of tribe by, allotments, § 43 
Tribal customs, accomplishment by, § 14 
Tribes, membership by, § 19, p. 664 
Adultery, 

Punishment for, | 75, p. 789 
Reservations, 

Commission of as crime on, J 75, p. 790 
Jurisdiction of prosecution for adultery com¬ 
mitted on, § 79, p. 796 

Advance royalties, restricted lands, liability for, § 67, 
p. 752 

Adverse possession, restricted lands, acquisition of 
right by, § 61, p. 755 

Age, enrollment records as conclusive evidence oA 1 
10, p. 663 
Agencies, 

Bond of agent, § 74 
Compensation of Indian agent, § 74 
Location, determination of, § 74 
Agents, allotments, residence by, § 45 
Agreements with Indians, §§ 24-27, pp, 681-687 
Claims under, § 27 

Agricultural lands, leases, tribal lands, { 34 
Agricultural leases, 

Homestead allotment, § 57, p. 748, n. 27 
Prior lease, execution during existence o:^ § 57, p, 
750 

Alaska Indians, 

Conveyances by, § 53 

Intoxicating liquors, offenses relating to, § 77 
Possession of lands, right of, § 28, n. 68 
Alienation, 

Allotments, restrictions on right of, § 44 
Freeing lands from restrictions against, guardian¬ 
ship as affected, { 29, p. 673 


Alienation-Continued, 

Restrictions on, government’s right to maintain 
suit to enforce, § 21, p. 677 
Alienation of land, Conveyances, generally, post 
Aliens, tribes, admission to membership, § 10, p. 664 
Allotments, 

Abandonment, § 46 

Actions to recover, maintenance of, § 8, p. 653 
Adoption, members of tribe by, § 43 
Agent, residence by, | 45 
Alienation, restrictions on right of, § 44 
Approval, Secretary of Interior, § 48 
Cancellation, § 49 

Certificate of location, § 47, p. 727 
Charitable institutions, conveyance to, § 58 
Collateral attack, § 48 
Community estate, property as, § 44 
Competency of applicant, determination of, § 48 
Conclusiveness of adjudication, § 48 
Contests, disposal of, § 48 
Contracts for sale of, power to enter into, § 64, 
p. 735 

Conveyance, 

Equitable interest in, § 53 
Restrictions on alienation, § 54, p. 733 
Crimes committed by Indians residing on, juris¬ 
diction, § 79, p. 796 

Crops growing on, sale or mortgage of, § 59 
Curtesy right, § ^ p. 770 
Death of Indian entitled to, § 51 

Descent or administration, § 64, p. 764 
Inheritable estate in, § 64, p. 768 
Sale of land, § 56 

Debts and obligations, liability for, § 90 
Denial of right, remedy for, § 52 
Descent of, laws applicable, § 64, p. 765 
Descent or administration, § 64, p. 764 
Discretion of Secretary of Interior, § 48 
Dower right, § 64, p. 770 
Ejectment, maintenance of, § 44 
Enforcement of rights as to, § 44 
Enrollment as citizen of nation or tribe as deter¬ 
mining right, i 10, p. 662 
Equitable interest, conveyance of, § 53 
Equitable title, § 44 

Expenses of making, payment of, § 42, p. 718 
Extension of trust period, § 48 
Federal courts, jurisdiction of controversies In¬ 
volving title, § 86, p. 807 
Forfeiture, § 46 
Fraud, 

Cancellation on ground of, § 49 
Withholding issuance of patoot on account 
of, f 48 

Government sale of, § 55 
Guardianship as affected, { 20, p. 673 
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Allotments—Continued, 

Headrights, § 44 
Heads of family, § 43 
Highways, 

Acquisition of allotted lands for right of way, 

§ 42, p. 719 

Establishment through allotted land, § 33 
Homesteads, § 40 

Agricultural lease, § 57, p. 748, n. 27 
Income from, protection of, § 54, p. 735 
Incompetents, 

Rights of, § 44 

Supervision of incompetent allottees, 8 48 
Intoxicating liquors, transportation across as ar¬ 
ticle of commerce, § 77 

Investment of proceeds of sale of, restrictions, § 
64, p. 736 

Judicial review, § 48 
Jurisdiction of disputes concerning, § 85 
Leases, restrictions on, § 57, pp. 747-753 
Location, § 47, pp. 725-728 
Location and setting apart, § 44 
Marriage of woman with white man as affecting 
right, ! 43 

Membership in tribe as prerequisite, § 43 

Mineral rights, § 44 

Minors, rights of, § 44 

Mistake, cancellation on ground of, § 49 

Mistake in selection, correction of, 8 47, p. 728 

Mixed blood, right to, 8 43 

Occupancy, title of, 8 44 

Parties to actions involving right, § 62 

Partition, Jurisdiction of action for, $ 87, p. 811 

Patents, 

Execution and d^very of, 8 47, p. 726 
Relation back, § 47, p. 725 
Title under, 8 44 
Persons entitled to, 8 43 
Possession, 

Exclusive right to, 8 ^ 

Jurisdiction of controversies Involving rl8^t 
of, 8 85 

Requirements as to, 8 45 
Power of allotting authorities, § 48 
Power of federal government over allotted lands, 
§ 20, p. 676 

Presumptions, certiffcate of location, 8 47, p. 727 
Proceeds from lands, rights as to, 8 ^ 

Proceeds of sale, restrictions on alienation, 8 
p. 736 

Purchasers of restricted lands, rights, { 60 
Railroad, acquisition of right of way in allotted 
lan(i 8 42, p. 719 
Relation back, patents, § 47, p. 725 
Remedies, denial of right to, J 52 
Removal from, forfeiture, § 46 
Reservation of part of tribal lands from, 8 42, p. 
719 

Reservations, residence on as prerequisite, 8 43 
Residence requirements^ § 45 
Restrictions, right of alienation, 8 44 
Restrictions on alienation, § 54, p. 733 
Inheritance, 8 64, p. 764 

Ri^t of way, acquiring allotted lands for, { 42, 
p. 719 

Rights acquired, 8 44 


Allotments—Continued, 

Secretary of Interior, 

Approval, § 48 
Cancellation by, § 49 
Selection, | 47, pp. 725-728 
Sdection and setting apart, § 44 
Separate estate, status as, § 44 
Severalty, 

Acquisition of lands in by individuals, $ 42. 
p. 717 

Power of Congress with respect to as affected 
by, § 70, p. 778 

Status of lands after, 8 42, p. 718 
Statutory provisions. 

Persons entitled to under, § 43 
Power of allotting authorities, § 48 
Remedy for denial of right, § 52 
Selection, 8 47, p. 727 
Title and rights acquired, § 44 
Supervision of incompetent allottee, § 48 
Surrender of allotment certificates, $ 47, p. 728 
Timber on allotted lands, restrictions on dispo¬ 
sition of, § 54, p. 736 
Timber rights, § 44 
Title, 8 44 

Jurisdiction of controversies involving, § 83 
Treaties, 

Persons entitled to under, 8 43 
Power of allotting authorities under, 8 48 
Title and rights acquired, § 44 
Trei^MLSs, right of action for, § 44 
Tribal surplus allotment, homestead including, § 
40 

Tribes, statutory provisions applying to, § 42, p. 
718 

Trust, land held in trust by government, 8 44 
Vested estate in, § 44 
Water rights, 8 44 
Withdrawal of land, 8 50 
Ancestral estate, allotment treated as, 8 64, pi 766 
Annuities, 

Persons entitled to, 8 43 
Treaties, provision for, 8 22 
Tribes, contracts r^tlve to, 8 18 
Appeal and error, 

Actions on behalf of, 8 21, p. 678 

Criminal prosecution, 8 84 

H^ship, actions for determination of; 8 65, 

774 

Approval, 

Allotments, Secretary of Interior, § 48 
Conveyances, 8 62, pp. 757-763 
Leases, 8 62, p, 761 
Leases of restricted lands, 8 57, p. 751 
Arbitration, oil and gas lease, damages to surface 
arising out of, 8 67, p. 749 
Area, reservations, 8 29, p. 694 
Arid lands, reservations, water rights as to, f 31, n. 
73 

Arrest, liability to, §3 
Arson, punishment for, 8 84 

Assault with intent to kill, liability to punishment 
fbr,875,p.789 
Assignments, 

Lease of Indian lands, 8 p» 752 
Leases, 

Approval of, § 62, p. 761 
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Assignments—Continued, 

Leases—Continued, 

Reimbursement for expenditures by assignee 
of void lease, $ 61, p. 750 
Oil and gas leases, tribal lands, § 30, p. 690 
Right of action, § 8, p. 654 
Scrip issued in exchange for ceded lands, § 41 
Attorneys, nations, employment of, § 18 
Authority over, §§ 68-73, pp. 775-786 
Bands, 

Contracts, jurisdiction of action to enforce 
against, § 87, p. 811 
Corporate existence, i 9, p. 659 
Defined, § 9, p. 658 
Division of tribe into, § 9, p. 660 
Bastards, descent of property to, S P* 769 
Birth certificate, proof of status by, § 1 
Bona fide purchasers, restricted lands, | 60 
Bonds, 

Mineral lease, condition precedent, § 57, p. 748 
Officers of Indian affairs, § 74 
Boundaries, reservation or grant to tribe, § 29, p. 694 
Breach of contract, maintenance of action for, 5 8, 
p. 653 

Burden of proof, 

Actions by or against, $ 8i P- 656, n. 92 
Actions on behalf of, § 21, p. 678 
Criminal prosecutions, § ^ 

Canc^ation, 

Allotments, § 49 
Leases, tribal lands, J 34 
Leases on lands of, § 30, p. 698 
Cattle, liability to punishment for offenses concern¬ 
ing* S 75, p. 789 

Census card, admissibility as part of enrollment rec¬ 
ords, § 10, p. 663, nn. 52, 55 
Certificates, allotments, § 47, p. 727 
Cession of Indian lands, treaties or other agreements, 
§ 37, pp. 710-713 

Change of venue, criminal prosecutions, { 80 
Charitable institutions, restricted property or funds, 
di£fposal to, § 58 

Chattel mortgages, crops in restricted lands, § 59 
Churches tribal lands, occupation under license to 
conduct school, § 36 
Citizenship, § 4 

Allotment resulting in, restriction on power to 
alienate land as affecting, | 3 
Guardianship as affected by, § 20, p. 673 
Power of Congress with reb)ect to as affected, 
$ 70, p. 778 

Restrictions on liglit oi alienation as affected, 
§ 54, p. 734 

Suffiage as incident of, § 5 
Taxation, personal property as subject to, { 88 
Tribes, enrollment of citizens, $ 10, p> 661 
Civil jurisdiction, 

. Courts, §§ 85-87, pp. 806-819 

Criminal prosecutions, § 79, pjK 784-801 
Federal courts, § 86, pp. 806-^809 
Indian country, § 70, p. 776 
Probate courts, § 87, p. 813 
State courts, § 87, pp. 810-819 
Tribal court^ S10 

Coal deposits, Indian lands, sale } 30, p. 697 
Collateral att£u:h, 

Allotments, { 48 


Collateral attack—Continued, 

Conveyances, approval by court, § 62, p. 758, n. 17 
Heirship, determination by Secretary of Interior, 

§ 65, p. 773 

Judgment or decree, actions by or-against, § 8, 
p. 657 

Tribal courts, judgment of, § 16 
Color of title, deed in contravention of treaty or 
grant restricting alienation, § 61, p. 755 
Commerce, 

Intoxicating liquors, transportation across reser¬ 
vation as article of, § 77 
Power to regulate, § 70, p. 775 
Commission, enrollment of members of tidbe, § 10, 

p. 661 

Commissioner of Indian Affairs, 

Supervision and control by, § 74 
Trading with Indians, license, § 70, p. 779 
Common property. 

Tribes, 

Descent of, § 64, p. 769 
Mining rights as, § 30, p. 698 
Common right, reservations, lands within, $ 29, p. 
694, n. 17 

Community, lands and funds belonging to tribe as, 
§19 

Community property, allotments as, § 44 
Compensation, Indian agent, § 74 
Conclusiveness, 

Allotments, adjudication of authorities, § 48 
Heirship, determination by Secretary of Interior, 
S 65, p. 773 

Conditional approval, conveyances, § 62, p. 760 
Conflict of laws, conveyances, restricted lands, § 61, 
p. 750 

Consideration, conv^ances, restoration on avoidance 
of, §63 

Consolidation, tribes, § 9, p. 660 
Constitutional provisions, citizenship, § 1 
Construction, 

Contracts, tribes, § 18 
Leases, tribal lands, § 34 
Mining leases, Indian lands, § 80, p. 698 
Statutory provisions relating to, § 70, p. 778 
Crimes and offenses, § 75, p. 789 
Treaties, § 25, p. 683 

Cession of Indian lands, § 37, p. 710 
Contests, allotments, disposal of, § 48 
Contracts, 

Actions against on, § 8^ p. 653 
Allotted lands, power to contract for sale of, 
§ 54, p. 735 

Band of Indians, jurisdiction of action to en¬ 
force against, § 87, p. 811 
Timber on reservations, sale of, § 32 
Tribes, validity, 118 
Validity of, i 7 

Conveyances, §§ 53-63, pp. 732-763 

Alaska Indians, possessory right, § 53 
Allotted lands, 

Equitable interest in, § 53 
Restrictions on alienation, § 54, p. 733 
Approval, § 62, pp, 767-763 
Avoidance of, restoration of consideration, § 63 
Cession of tribal lands by treaties or agreements, 
§ 37, pp. 710-713 
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Conveyances—Continued, 

Charitable institutions, power to convey restrict¬ 
ed property to, § 58 

Citizenship, restrictions on alienation as affect¬ 
ed by, § 54, p. 734 
Conditional approval, § 62, p. 760 
Coverture, objections as to, § 61, p. 754 
Deceased allottee, sale of land of, § 56 
Extension of restrictions on alienation, § 54, p. 
737 

Headrights, power to convey, § 54, p. 735 
Infants, 

Objections as to, § 61, p. 754 
Hestoration of consideration on disaffirm¬ 
ance, § 63 

Modification of restrictions on alienation, § 54, 
p. 737 

Nature of restrictions against alienation, § 54, 
p. 746 

Presumptions, approval, § 62, p. 760 
Purchasers, rights of, § 60 

He-imposition of restrictions on alienation, S 54, 
p. 737 

Removal of restrictions on alienation, § 54, p, 737 
Restrictions on alienation, § 54, pp. 733-746 
Sale under execution, § 90 
Revocation of approval, § 62, p. 761 
Secretary of Interior, rules and regulations con¬ 
cerning, § 54, p. 733, n. 40 
Statutory provisions, 

Approval of, § 62, p. 761 
Restrictions on alienation, § 54, p. 739 
Time of approval, § 62, p. 759, n. 19 
Title acquired, approval, § 62, p. 759 
Tribal lands, § 34 

Unrestricted funds, lands purchased with, re¬ 
strictions, § 54, p. 735 
Validity, § 61, pp. 754-757 

Corporate existence, tribes or nations, § 9, p. 659 
Costs, actions by or against, 3 8, p. 658 
County courts, 

Administration of estates, disposition of funds, 
§ 91 

Partition, jurisdiction, § 87, p. 815 
Probate of will, Jurisdiction over, § 87, p. 816, 
n. 41 

Courts, 

Allotments, review of, § 48 
Civil jurisdiction, §§ 85-87, pp. 806-819 
Conveyances, approval, § 62, p. 757 
Enrollment of nation or tribe, review or correc¬ 
tion by, 3 10, p. 662 

Jurisdiction of controversies involving, federal 
courts, 8 86, p. 809 

Removal of persons or property from Indian 
country, invoking aid of, 3 
Treaties, construction of, 8 25, p« 684 
Coverture, conveyances, objections as to, 8 '71, p. 754 
Credibility as witnesses, 8 6 

Creditors’ suit, personal, property as subject to, | 91 
Crimes, 8§ 75-84, pp. 788-805 

Evidaice in prosecution for, 3 83 ' ; •. Uj 
Grade of offenses, 3 84 - . M • . 

Indian country, extension of: criminal 

laws to, 375, p. 790 to ViVo > - m ... 

Jurisdiction of prosecutlom for, $ 79, pp. 994-801 
•Burd)^ofiproviiie^983ii. » 


T Crimes—Continued, 

Jurisdiction of prosecution for—Continued, 
Review, 3 84 

Xon-tribal Indians, jurisdiction of prosecution 
for, 3 79, p. 800 

Prosecutions for, §3 78-84, pp. 794-805 
Venue of prosecution for, § SO 
Crops, 

Restricted lands, sale of, § 59 
Void lease, 

Lessor’s rights as to, § 62, p. 763 
Recovery of, 3 01* p. 750 

Curative acts, conveyances, validation by, 3 01* P- 756 

Curtesy, allotted land, 3 64, p. 770 

Customs, 

Cohabitation as husband and wife according to, 
illegitimate children as entitled to inherit 
property, 3 64, p. 769 

Reservations, establishment by, 3 29, p. 690 
Customs and ui^ges, 

Descent of property, 3 64, p. 765 
Tribes, 

Controlling effect, 3 14 

Descent and distribution in accordance with, 

§ 15 

Dead timber, lands of Indians, power to sell, 3 32 
Death, allotments, effect of death of allottee, 3 51 
Debts, liability of property for, §§ 90, 91 
Deeds. Conveyances, generally, ante 
Definitions, § 1 
Band, § 9, p. 658 
Commerce, § 70, p. 776, n. 81 
Indian country, § 67; § 75, p. 790; | 77 
Mixed bloods, 8 2 
Mustizo, § 2 
Nation, 8 9, p. 658 
Tribe, § 9, p. 658 

Department of Interior, highways over Indian lands, 
rules as to opening of, 8 33 
Departmental regulations. 

Approval of leases, su^nding for purpose of, 

3 62, p. 761, n.35 
Leases, 8 57, p. 748 

Oil and gas leases, construction of, 3 57, p. 748, 
ru 29 

Depi'edations, tribes, liability for depredations by 
members, § 13 
Descent and distribution, 

Estates of Indians, ^ 64, 65, pp. 763-774 
Tribal laws and customs as governing, $ 15 
Tribal property, 8 19 

Desert land, water ri^ts, reservation o£ to Indians, 
§ 31, n. 79 

Destruction of property, liability to punishmeat for, i 
75, p. 789 

Diminished re^rvations, ee^bllshment of, 3 29, p. 691 
Disbursements, tribunal fun^, remedy for wrongful 
disposition or ai^roprfation of ceded land, 3 37, p. 
712 

Dli^urdng officials, Indlab service, bonds of, 3 74 
Disclaims, states, title to Indian lands, 3 ^ 
Discretion, allotments, Secretary of Interior, | 48 
Dive]^tyq:>fi^tizen8hlpv federal court, znaintaianGe of 
acUcAi in, 8 8, p. 6^ 

Division of tribe, 8 9, P- 660 

Divorce, juripdiQtion o£ proceeding for, 8 87, p. 811, n 
96 
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Domestic nations, tribes as, { 9, p. 659 
Domestic subject, status as, § 4, zl 33 
Dower, allotted lands, § 64, p. 770 
Duration, leases, restrictions as to, § 57, p. 749 
Easements, Indian lands, grant of right of way in na¬ 
ture of, across, § 83 
Education, 

Children, { 23 

Tribes, disbursement of funds earmarked for edu¬ 
cational purposes, 119 
Ejectment, 

Allotments, rights of action, { 44 
Maintenance of action in, § 8, p. 653 
Void lease as basis for, § 61, p. 750, n. 1 
Electors, power of Congress with respect to as affected 
by becoming, J 70, p. 778 

Emancipated Indians, priyileges, and immunities of, S 
3 

Emancipation, 

Crimes committed by emandpated Indians, juris¬ 
diction, i 79, p. 797 

Federal guardianship and jurisdiction, S 20, p, 673 
Setting aside, S 70, p. 778 

Emergency, treaties, susfpension during period of, $ 25, 
p. 683 

Encumbrancesw Mortgages, generally, post 
Enrollment, tribes, § 10, p. 661 
Equitable title, allotments, S 44 
Equity, 

Allotments, correction of error in, J 48 
Nations, suits by or against in, $ 17 
Bestricted allotments, protection of rights under, 
i 21. p. 675 

Estates of decedents, descent, ${ 64, 65, pp. 763-774 
Estoppel, 

Lease of Indian lands, right of cancellation, $ 34 
Partition of restricted land, acquiescence in, { 61, 
p, 755, n, 91 
Bestricted lands. 

Acquisition of right by, f 61, p. 755 
Operation of doctrine with rei^pect to royal¬ 
ties, S 57, p. 749, n, 42 
Treaties, application of doctrine, { 26^ n. 58 
Tribes, contracts, S 18 

Void leaser rights arising by, § 61, p. 750, n. 1 
Evidence^ 

Actions by or against, § 8, p. 656, n. 92 
Actions on behalf of, { 21, p. 678 
Criminal prosecutions, S 83 
Heirdiip, proc^dings for determination of, i 65, 
p. 773 

Tribal rolls and records as, { 10, p. 662 
Exchange of property, restrictions as to, | 62, pt. 760, 
n.28 
Execution, 

Headrights as subject to sale on, S 91 
Sale of lands under, restrictions on alienation as 
exempting, { 90 

Executive order, reservation, establishment by, { 29, 
p. 690 

Executors and administrators^ 

Assets subject to administration, § 64 ix 764 
Tribal Indians, jurisdiction to appoint for estate 
of, i 87, p. 813 , 

Family settiement oontraot; heirship, proceeding to 
determine, S 65, p. 774 


Federal agencies, 

Approval of leases, courts authorized to approve 
as, S 62, p. 762, n. 36 

Heirship, county court determining as, $ 65, p 
771 

Federal courts, 

Grimes in Indian country, jurisdiction, § 79, p. 794 
Heirship, Jurisdiction to determine, S 65, p. 771 
Indian Territory, 

Competency as grand jnrors in, § 6 
Jurisdiction over crimes committed in, S 79, 
p 795 

Jurisdiction, cLtil proceedings, § 86, pp. 806-809 
Maintenanoe of action in, $ S, p. 652 
Tribal laws, inquiry as to, § 14 
Tribes, actions by or agaijmt in, § 17 
Federal government, regulation by, § 70, pp 775-780 
Federal laws, Indian country, criminal laws as ex¬ 
tended tp S 75, p 790 

Ferries, reservations, treaty provisions as to, } 31 
Bindings, 

Actions by or against, S 8^ p. 657 
Heirship, action for determination of, i 65, p. 774 
Fish-eating Indians, defined, § 1 
Fishing, criminal liability for violation of law, S 75, 
p. 789 
Porfeitare, 

Allotments, § 46 

Intoxicating liquors intzodnced into Indian coun¬ 
try, 8 77 

Fraud, 

Allotments; 

Cancellation on ground of, 8 49 
Withholding patents on account of, 8 48 
Lease of restricted land procured by, 8 57, p. 747, 
n.25 

Treaty or agreement procured by. Judicial inquiry 
as to, 8 25, p 684 
Freedmai, 

Census roll, evidence as to number of, 8 10, p. 664 
Tribal funds, participation in, 8 19 
Tribes, adoption of, 8 10, p 664 
Funeral expenses, inherited moneys, payment ont of, 
891 

Game laws, 

Indians within meaning of, 81> n. 2 
liability to punlEfimient for violation of, 8 79, p. 
796, n. 61 
Governing law, 

Conveyances, restricted lands, 8 61, p. 750 
Indian Territory, 8 73 
Government, sale of allotted lands by, i 55 
Government issue; personal property, taxati<Hi of, 8 
88 

Government of Indians and Indian countries, 88 67-89, 
pp. 77^^822 

Government survey, Indian lands, collateral attack, 
848 

Grade of offaises, determination of, 8 84 
Grand jurors, competency as, 8 6 
Grazing, use of land for as alienation within meaning 
of restrictions^ against, 8 54, p. 745, n. 8 
Grazing lands, lea^ tribal lands, 8 84 
Guardianship, §8 20, 21, pp. 672-679 

Actions on behalf of Indian, 8 21, pp. 675-679 
Allotment of land as affecting, 8 20, p. 673 
Cession of Indian lands creating, 8 37, p. 712 
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Guardianship—Continued, 

Continuing nature of relationship, $ 20, p. 673 
Termination of relation^ip, § 20, p. 673 
Habeas corpus, 

Indian as person within statute relating to, S 1, 
n. 5 

Power to sue out writ of, $ 3 
Half bloods, 

Partition sale of lands of, Jurisdiction, § 87, p. 
816, n. 36 

Treaty or agreement, meaning given to term when 
used in, | 25, p. 685 
Half-breeds, status of, § 2 
Headrights, 

Allotments, § 44 

County courts. Jurisdiction as to, 8 87, p. 818 
Execution, liability to sale on, § 91 
Inheritance by persons not Indians, restrictions In 
respect of, § 54, p. 736, n. 66 
Mineral royalties, tribal lands, death of individual 
as affecting, § 30, p. 700 

Sale, encumbrance or alienation of, 8 54, p. 735 
Trust funds, individual members of tribe, § 19 
Heads of families, lallotments, $ 43 
Hearing, 

Cancellation of patent, bona fide purchaser, S 60 
Heirship, determination of, § 66, p. 772 
Heirs, 

Allotment, approval of conveyance by, § 62, p 760 
Title taken by, 8 64, p. 764 
Heirship, determination of, § 65, pp. 770-774 
Highways, 

Allotted lands, acquiring for right of way for, § 
42, p. 719 

Indian country, Jurisdiction of offenses committed 
on, § 79, p. 799 

Indian lands, establishment through, 8 33 
Beservations, Jurisdiction of offenses committed 
on, 8 79, p, 799 
Homesteads, 

Laws rdating to as available to Indians, 8 40 
Member of tribe acquiring, guardianship as af¬ 
fected, 8 20, p. 674 

Bestrictions on alienation, extension of period of 
limitations, 8 54, p. 739, n. 75 
Homicide, 

Change of venue, prosecution for, 8 80 
Indian country. Jurisdiction over homicide com¬ 
mitted in, 8 79, p. 795 
Liability to punlifiiment for, 8 75, p, 789 
Punishment for, statutory provisions, 8 84 
Hunting, prosecution for violation of law, § 75, p, 789 
ni^timate children, descent of prc^erty to, 8 64^ P* 
769 

Imprisonment, liability to, 8 3 
Improvements, 

Execution, sale under, 8 90 
Indian lands, 8 38 

Lease of allotted lands, removal of, 8 37, p. 747, 
n. 26 

Void conyeyance, vendee in possession under, 8 61, 
p. 750 

Improvidence, prot3ecti<fii against, 8 54, p. 784 
Incest, res«rvatioas» coinndttlng on as crime, 8 75, p. 
790 

Income, allotments, protection of, 8 54, p. 735 


Incompetents, 

Allotments, 

Bights as to, 8 44 
Supervision of, 8 48 

Leases, execution in behalf of, 8 57, p. 751 
Probate matters in respect of, jurisdiction, 8 87, 
p. 818 

Unrestricted funds, taxation of, 8 88 
Indian agents, disbursements, power in respect of, § 22 
Indian count] 7 , 

Crimes committed by Indian outside of. Jurisdic¬ 
tion, 8 79, p. 798 
Crimes committed in. 

Extension of federal criminal laws to, § 75, p. 
790 

Indictment or information, § 82, p. 801 
Jurisdiction of, § 79, p. 794 
Procedure in prosecati<»i for, 3 81 
Defined, 8 75, p. 790 

Federal courts, Jurisdiction over crimes committed 
In, 8 79, p. 795 

Federal criminal laws, extension to, 3 75, p. 790 
Highways, (Senses committed on, Jurisdiction, | 
79, p. 799 

Homicide, Jurisdiction of prosecution for, § 79, p. 
795 

Indictment or information for crimes committed 
In. 8 82, p. 801 

Intoxicating liquor, offenses r^ating to, 8 77 
Jurisdiction, state, 8 72, pp, 781-784 
Bemoval of persons or property from, 8 71 
Beservations as, 8 68 
Territory Included in, 88 67, 68 
Indian schools, crimes committed on site of, jurisdic¬ 
tion, 8 79, p. 795 

Indian territory, laws governing in, f 73 
Indictment or information, criminal prosecution, 8 82, 
pp. 801-804 

Individnal Indians, property held by, 88 42-66, pp. 717- 
774 
Infants, 

Allotments, ri^ts of, S4A 
Conveyances, 

Objections as to, 8 61, p. 754 
Bestoration of consideration of disaffirmance 
of, 8 63 
Guardians, 

Jurisdiction to ai^int, 8 87, p. 

Power as to allotted lands, 8 66 
Protection against involuntary alienation or en¬ 
cumbrance of lands, 8 54, p. 745 
Inhabitants, Indian country, requiranents as to, 8 67 
Inheritance, 

Allotments, interest as subject to, 8 64, p. 764 
Debts of restricted owners of allotments by, lia¬ 
bility, 8 90 

Bestrictions in respect of property inherited from 
Indian by persons not of Indian blood, 8 54, 
p. 736 

Tribal laws and usages as governing, 8 64, p 765 
Inherited lands, partition. Jurisdiction of proceedings 
for, 8 87, p. 815 
Injunction, 

Secretary of Interior, cancellation of lease of al¬ 
lotted land, 8 57, p. 760 
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Injunction—Continued, 

Trading with Indians, engaging in trade without 
license, § TO, p. 779 

Tribal lands, waste or trespass on, g 30 
Insane Indians, probate matters, jurisdiction, § 87, p. 
818 

Inspectors, bond, requirements as to, g 74 
Interest, tribes, liability for, 111 
Interior Department, allotments, cancellation, g 49 
Intervention, federal government, actions involving 
rights and interests of Indians, 5 21, p. 678 
Intoxicating liquors. 

Evidence in prosecutions resting to, § 83 
Indian country, offenses relating to, g 77 
Indictment or information for offenses relating to, 
i 82, p. 802 

Punishment for offenses relating to, g 84 
Heview of convicticm for offense relating to, g 84 
Sdling or furnishing to, g 76 
Indian country, g 77 

Investments, proceeds of restricted allotments, re¬ 
strictions on, g 54, p. 736 
Irrigation, 

Beservations. 

Bight of way through for purpose of, g 33 
Statutory provisions, § 31 
Issues, criminal prosecution, g 82, p. 803 
Judgment or decree, 

Actions by or against, g 8, p. 657 
Actions on behalf of, g 21, p. 679 
Judicial notice, criminal prosecutions, existence of 
reservation, g 83 

Jndidal review, federal government’s dealings with 
tribe, g 70, p. 779 
Judicial sale^ tribal lands, g 35 
Jurisdiction Civil jurisdiction, generally, ante 
Jurors, eligibility as^ g 6 

Jury questions, actions by or against, g 8, p. 657, n. 
93 

Ladies, 

Actions by or against, § 8, p, 654 
Actions on bdialf of, g 21, p. 677 
Lands and other property, gg 28-66, pp, 688-774 

Abandonment, loss of right of occupancy and pos¬ 
session hy, g 28 

Aboriginal right of possession and occupancy, f 
28 

Agricultural lands, leases of, g 34 
Alaska Indians, right of possession, g 28, n. 68 
Allotments, generally, ante 
Bona fide pordiasers, g 60 
Charitable institutions, conveyances, g 58 
Churches, occupation of Indian land under li¬ 
cense, g 36 

Goal deposits, sale of, g 30, p. 697 
Confilcting land granti g 28 
Conveyances, generally, ante 
Dead timber, jpower to sdl, g 32 
Debts, liability for, g 90 
I>escent, gg 64, 65, pp. 763-774 
Disclaimer of title by state, § 28 
Easements, grant of right of way in nature of 
acEose Indian lands, g 33 

Extension of restrictions on alienation, { 54 ^ p, 
737 

lEee to . Indian lands, S 28 
Perry rights, g 31^.* , i , 


Lands and other property—Continued, 

Grant to tribe, g 29, pp. 690-695 

Grass, ownership of, § 32 

Grazing lands, leases, g 34 

Hay, ownership of, § 32 

Highways, establishment through, g 33 

Homesteads, § 40 

Improvements, g 38 

Cutting timber for purpose of, § 32 
Individual Indians, §§ 42-66, pp. 717-774 
Intruders, improvements made by, g 38 
Irrigation, right of way for purpose of through 
reservation, g 33 
Judicial sale, tribal lands, § 35 
Jurisdiction of controversies involving, federal 
courts, § 86, p. 807 
Leases, 

Alienation of property by, g 54, p. 745 
Compensation for improvmnents, § 38 
Mining lease, g 30, p. 697 
Tribal lands, g 34 

license, occupation of Indian land under, g 36 
Lots within lands of Indian nation, § 39 
Mines and mineral rights and leases, | 30. pp. 
696-700 

Nature of restrictions on alienation, § 54, p. 746 
Obligations, liability for, g 90 
Occupancy, right of, § 28 
Occupation of tribal lands, right of, § 36 
Occupying claimants, comi>ensation for improve¬ 
ments, g 38 

Partition as alienation within meaning of restric¬ 
tions against, § 54, p. 745 
Patents to Indian lands, town sites, § 39 
Penalties, trespass on tribal lands, g 36 
Possession, right of, g 28 
Preemption, right of, g 34 
Prescription, rl^ts acquired through hy indivl<i- 
ual member of tribe, g 83 
Pueblo Indians, title, § 28, n. 68 
Purchasers of, rights, g 60 
BaUroads, right of way across Indian land% g 33 
Becognition of right to occupancy^ g 28 
Re-imposition of restrictions on alienation, § 54, 
p. 737 

Removal of restrictions on alienation, § 54, p. 737 
Reservations, generally, post 
Restrictions on alienation, g 54, pp. 733-746 
Personal nature of, g 54, p, 746 
Right of way over land% g 33 
Sacred rights, possessory right to tribal lands, g 
28 

Sales of, gg 53-68, pp. 732-763 
Scrip in exchange for lands ceded, g 41 
Settlement of tribal lands, g 36 
State, disclaimer of title by, g 8 
Statutory provisions, restrictions on alienation, g 
5ip. 739 

TOephone and tdegraph lines, construction acro^ 
Imfian lands, § 33 

Termination of restrictions against alienation, g 
5^ p. 738 

Timber, ownership of, g 
mtle, gg 28-41, pp. 688-71T 

O^lon of Indian lands^ g 87, p. 712 
Towns and town sites within Indian lands, g 39 
Travel kc^oss tribal lands^ figd 
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Lands and other proi)erty—(Dontinned, 

Treaties, 

Cession of lands by, § 37, pp. 710-713 
Conveyance of tribal lands, § 34 
Trespass on tribal lands, § 36 
Water rights, § 31 
Wills, disposition by, § 54, p. 745 
Larceny, reservations, jurisdiction over crime within 
limits of, § 79, p. 798, n. 83 
Laws, 

Tribes, §§ 14, 15 

Descent and distribution in accordance with, 

§ 15 

Laws governing, §§ 69-73, pp. 775-786 
Leases, 

Alienation of property by, § 54, p. 745 
Approval, § 62, p. 761 
Assignment, approval of, § 62, p. 761 
Jurisdiction of controversies relating to, state 
courts, § 87, p. 818 
Restrictions as to, § 57, pp. 747-753 
. Tribal lands, § 34 

Mining leases on, § 30, p. 697 
Void lease, rights under, | 61, p. 750 
Liberal construction, treaties and agreements, § 25, p. 

684 

License, 

Intercourse with Indians, power to prohibit ex¬ 
cept under, § 70, p. 779 
Tribal lands, occupation under, § 36 
Tribes, power to license, § 12 
Limitations, 

Actions by or against, § 8, p. 664 
Actions on behalf of, § 21, p. 677 
Live stock, trespass on Indian lands, § 70, p. 78U 
Local self-government, tribes, right of, *§ 11 
Location, 

Allotments, § 44; § 47, pp. 725-728 
Mining claims, lands set apart for, § 30, p. 696 
Lots, Indian lands, § 39 
Marriage, 

Citizenship by means of, § 4, n. 33 
Tribes, adoption by, § 10, p. 664 
Married women, contractual disability, § 7 
Membership, tribes, determination of, § 10, p. 661 
Merger, 

Reservations, title to lands embraced within, $ 
29, p. 694 
Tribes, § 9, p. 660 

Military force, removal of persons or property from 
Indian country, § 71 
Mines and minerals. 

Allotments, rights of allottee, $ 44 
Lands set apart for, $ 30, pp, 696-700 
Leases, 

Approval, § 62, p. 762 

Bond as condition precedent, { 57, p. 748 

Validity, § 57, p. 748 

Misrepresentation, treaty or agreement procured by, 
judicial inquiry as to, § 25, p. 684 
Mistake, 

Allotments,' ejection, correction of, $ 47, p. 728 
Patents, cancellation on groimd of, § 49 
Mixe^iblood, . 

Allotments, Indians of as entitled to, § 43 
Intoxicating ^quor. seUing or famishing to, I 

' ;■ ' . 
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Mixed blood—Continued, 

Lease executed by Indian of, restrictions, § 57, P- 
747, n. 26 
Status as, § 2 

Treaty or agreement, meaning given to term 
when used in, § 25, p. 6S5 
Mob violence, nations, freedom from liability for, § 11 
Modification, 

Restrictions on alienation of property, § 54, p. 
737 

Treaties with, power of Congress, § 25, p. 682 
Mongolians, term as including, § 6, n. 47 
Mortgages, 

Foreclosure, jurisdiction, § 87, p. 819 
Headlights, power to encumber, § 54, p. 735 
Heirs and devisees, priority of lien as to, § 64, p. 
764 

Infants, protection against involuntary encum¬ 
brance, § 54, p. 745 
Partial invalidity, § 61, p. 757, n. 9 
Restricted lands, foreclosure of, $ 54, p. 734, n. 
48 

Mustizo, defined, ( 2 
Nation, 

Attorneys, employment of, § 18 
Authority over, § 9, p. 660 
Compensation for unlawful appropriation of 
lands of, § 29, p. 695 
Corporate existence, § 9, p. 659 
Defined, § 9, p. 658 
Enrollment as 'citizen of, § 10, p. 662 
Equity, suits by or against in, § 17 
Lands and other property, generally, ante 
Laws and proceedings, standing of, § 14 
Mob violence, freedom from liability for, § 11 
Powers and liabilities, §§ 11-13 
Quantum meruit, recovery against on principle of, 

§ 17, n. 28 

Reservations, generally, post 
Subjection to United States, § 9, p. 659 
Support and supplies, payments to for, § 22 
Taxation, remedy for nonpayment of tax imposed 
by, § 71 

Negroes, child of negro father and Indian mother, 
punishment for offenses as within statute relat¬ 
ing to Indians, § 75, p. 789 
Next of kin, descent of property to, § 64, p. 766, n. 87 
Non-tribal Indians, crimes committed on reservation, 
jurisdiction of prosecution, { 79, p. 800 
Notice, 

Cancellation of patent, bona fide purchaser, § 60 
Heirship, determination of, § 65, p. 772 
Void lease, termination of tenancy, S 61, Pl 750, 
n. 2 

Obligations, liability of property for, §S 90, 91 
Occupancy, 

Allotments, title of, § 44 
Lands, right of, § 28 

Reservations, ri^t of as to lands embraced with¬ 
in, 5 29, p. 693 

Tidelands, conveyance of possessory title^ S 53, n. 
39 

Occupation, 

Scrip, holder of scrip issued In exchange lor 
ceded land, S 41 

, ^bal lands, right of, { 36 
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Occupying claimants, improvements on Indian lands, 
compensation for, § 38, p. 713 
Offenses, §§ 75-87, pp. 788-805 

Jurisdiction of prosecution for, | 79, pp. 794-801 
Prosecution for, §§ 78-84, pp. 794-805 
Officers of Indian affairs, § 74 
Oil and gas leases, 

Damages to surface, payment for, § 57, p. 749 
Execution of as alienation within meaning of re¬ 
strictions against, § 54, p, 745, n. 8 
Lands of Indians, f 30, p. 697 
Mortgage on interest, jurisdiction of foreclosure 
proceedings, § 87, p. 819 

Orphan minors, probate matters in respect of, juris¬ 
diction, § 87, p. 818 

Overlapping leases, restricted lands, validity, § 57, 
p. 750 

Parentage, enrollment records, admissibility on ques¬ 
tion of, § 10, p. 664 

Partial invalidity, deed conveying restricted and un¬ 
restricted lands, effect of, § 61, p. 750 
Parties, 

Actions by or against, § 8, p. 654 
Tribes, § 17 

Actions on behalf of, § 21, p. 678 
Allotments, actions involving right, § 52 
Partition, 

Allotted lands, jurisdiction of action for, § 87, 
p. 811 

Indian lands, alienation within meaning of re¬ 
strictions against, § 54, p. 745 
Inherited lands, jurisdiction, § 87, p. 815 
Jurisdiction of action for, state court, § 87, p. §11 
Jurisdiction of proceedings, federal cour^ § 86, 
p. 809 

Kestricted land, estoppel as result of acquies¬ 
cence in, § 61, p. 755, n. 91 
Tribal lands, §§ 19, 35 
Pasture lands, leases, tribal lands, § 34 
Patents, 

Allotments, 

Execution and delivery of, § 47, p. 726 
Relation back, § 47, p. 725 
Title under, § 44 
Cancellation, § 49 

Fraud, cancellation on ground of, § 49 
Indian lands. 

Collateral attack, § 48 
Town sites within, § 39 
Mistake, cancellation on ground of, $ 49 
Purchaser of restricted lands, rights after issu¬ 
ance of, i 60 

Status of Indian as affected by grant of, $ 42, 
p. 718 

Termination of restrictions against alienation by 
issuance of, § 54, p. 738 
Paupers, legal settlement as, § 22 
Peace, tribes, power to conclude, § 11 
Peacemakers* court, jurisdiction, § 16 
Penalties, trespass on tribal lands, § 36 
Personal property. 

Debts and obligations, liability for, $ 91 
Sale or disposition of, prevention, § 54, p, 733, 
n. 40 

Taxation, § 88 

Personal rights and disabilities, §§ 3-8, pp. 648-658 
Persons, Indians as, {1 


Plats, Indian lands, collateral attack, § 48 
Pleading, actions by or against, § 8, p. 656 
Political subdivisions, Indian lands included within, 
§ 72, p. 783 
Possession, 

Allotments, 

Exclusive right to, § 44 

Jurisdiction of controversies involving right 
of. § 85 

Requirements as to, § 45 
Lands, right of, § 28 

Power of attorney, scrip Issued for ceded lands, loca¬ 
tion of lands, § 41 

Preemption, Indian lands, right of, § 34 
Prescription, 

Reservation, establishment by, § 29, p. 690 
Tribal lands, acquisition of rights by individual 
members through, § 33 

Presidential proclamation, treaties, effectiveness as 
requiring, § 26 

Presidential regulations, power to prescribe, § 70, 
p. 778 

Presumptions, 

Actions by or against, § 8, p. 656, n. 92 
Allotments, certificate of location, § 47, p. 727 
Contracts of tribes, power of chief to make, § 18 
Conveyances, approval, § 62, p. 760 
Criminal prosecution, § 83 
Mixed bloods, residence on reservation, § 2, n. 15 
Treaties, legality, 8 25, p. 684 
Prima facie title, conveyance operating as, § 62, 
p. 760, n. 21 

Principal and surety, officers of Indian affairs, bonds 
of, § 74 

Privileges, emancipated Indians, § 3 
Probate courts, 

Civil jurisdiction, § 87, p. 813 
Heirship, jurisdiction to determine, S 65, p. 770 
Procedure, criminal prosecution, § 81 
Proceedings, actions by or against, § 8, pp. 654-658 
Proof, 

Actions by or against, § 8, p. 656 
Criminal prosecutions, § 82, p. 803 
Status as, § 1 
Property, 

Guardianship, right as relating to, § 20, p. 674 
Headlight as, § 19 

Lands and other property, generally, ante 
Tribes, § 19 

Property rights, loss of by leaving reservation, § 3 
Prosecutions, criminal offenses, §8 78-^4, pp. 794-806 
Protection, §§ 20, 21, pp. 672-679 
Protection against improvidence, § 54, p. 734 
JEhiblic domain, reservations as part of, § 29, p. 690 
Public purpose, allotted lands, use or acquisition for, 
§ 42, p. 718 

Public service, eligibility for, § 6 
Public utility lines, allotted lands, acquiring for, § 42, 
p. 719 

Pueblo Indians, 

Criminal laws applicable to, § 75, p. 790, n. 95 
Defined, f 1 

Intoxicating liquors, sale to, § 76 
Jurisdiction of .action between, § 87, p. 812 
Title to lands, 8‘28, n. 68 
Tribe, status as, § 9, p.'659, n. 8 
United States, actions against, 8 17 
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Punishment, criminal oflPenses, § 84 
Quantum meruit, Indian nations, recovery against 
on, § 17, n. 28 

Quantum of Indian blood, rolls as conclusive evi¬ 
dence of, § 10, p. 663 
Railroads, 

Allotted lands, right of way over, § 42, p. 718 
Indian lands, right of way across, § 33 
Reservations, taxation of right of way through, 
§ 89 

Rape, 

Punishment for, | 84 
Reservations, 

Assault with intent to rape on as crime, § 
75, p. 790 

Jurisdiction over crime committed within 
limits of, § 79, p. 796, n. 64 

Ratification, 

Treaties, § 26 

Void sale of restricted lands, § 61, p. 755 
Receivei-s, personal property as liable to be put In 
hands of, § 91 

Receiving stolen property, liability to punishment 
for, § 75, p. 789 

Records, tribes, evidence, § 10, p. 662 
Regulation of, §§ 69-73, pp. 775-786 
Relation back. 

Assignment of lease, approval of, | 62, p. 762 
Leases, approval of, § 62, p. 762 
Patent^ allotments, § 47, p. 725 
Treaties, ratification, § 26 

Religious societies, Indian lands, acquisition under 
treaty, § 37, p. 713 
Relinquishment, patents, § 49 
Remedies, allotments, denial of right, § 52 
Rents, 

Allotted lands, restrictions on alienation, § 54, 
p, 745 

Mineral leases, tribal lands, disposition of, § 30, 
p. 699 

Restricted lands, liability for, § 57, p. 751 
Taxation of rentals from realty, § 88 
Replevin, 

Jurisdiction of action in, state court, § 87, p. 811 
Maintenance of action in, § 8, p. 653 
Personal property held in trust, government’s 
right to maintain, § 21, p. 676, n. 31 
Reputation, proof of status by, § 1 
Reservation, 

Abandonment, right to occupy lands embraced, 
§ 29, p. 693 

Aboriginal possession, title or right as depend¬ 
ent on, § 29, p, 691 

Acceptance by tribe, relinquishment of claim to 
other lands, § 37, p. 710 
Adultery on, 

CJommission of as crime, § 75, p. 790 
Jurisdiction of prosecution for, § 79, p. 796, 
n. 60 

Allotments, 

Exclusion of allotted lands, § 42, p. 718 
Residaice on as condition to receiving, § 43 
Area, § 29, p. 694 

Arid lands, water rights, § 31, n. 73 
Boundaries, § 29, p. 604 

Common property, mineral ri^ts reserved as, 
i 30, p. 698 


Reservations—Continued, 

Common right to lands of, § 29, p. 694, n. 17 
Confining to, § 3 

Crimes committed by Indians outside of, juris¬ 
diction, § 79, p. 798 
Crimes committed on. 

Indictment or information, $ 82, p. 802 
Jurisdiction over, § 79, p. 795 
Territorial laws as aiplicable to, § 75, p. 790 
Dead timber on, power to sell, § 32 
Diminished reservation. § 29, p. 691 
Enforcement of rights, § 29, p. 695 
Excess lands in, sale of, § 34 
Fee to lands, § 29, p. 693 
Ferry rights, § 31 
Highways, 

Establishment through, § 33 
Oifenses committed on, jurisdiction, S 79, 
p. 799 

Incest, committing on as crime, $ 75, p. 790 

Indian country, status as, § 68 

Indictment or information, crimes committed on, 

§ 82, p. 802 

Individual Indian’s right to lands of, § 29, p. 694, 
n. 17 

Intoxicating liquors, transportation across as ai- 
ticle of, § 77 
Irrigation, 

Right of way through for purpose of, § 33 
Statutory provisions, § 31 
Judicial notice of, criminal prosecutions, 5 83 
Jurisdiction, state or territory, § 72, h). 781-784 
Larceny within limits of, jurisdiction of prose- 
. cution for, § 79, p. 798, n. 83 
Logs, cutting on, § 32 

Merger of title to lands embraced, S 29, p. 694 
Mining claims within, § 30, p. 696 
Non-tribal Indians, Jurisdiction of crimes com¬ 
mitted on, § 79, p. 800 
Occupancy, right of, § 29, p. 693 
Private rights in lands of, § 29, p. 692 
Protection of rights, § 29, p. 695 
Public domain, setting apart as part of, § 29, 
p.690 

Railroad right of way through, taxation, § 89 
Rape, assault with intent to rape as crime, § 75, 
p. 790 

Removal of Indians from, compensation for spe¬ 
cial loss or damage, § 38 
Residence on as proof of status, § 1 
Search warrant as essential for searches on, S 
Setting apart, § 29, p. 690 
Settlement on lands within, § 36 
Improvements by settler, § 38 
Standing timber on, power to sell, § 32 
State courts, jurisdiction over crimes committed 
on, § 79, p. 796 

Submerged lands, inclusion of, § 29, p. 695 
Taxation, property of other persons on, S 89 
Tide lands as part of, 5 29, p. 606 
Titie and right as to, § 29, pp. 690-695 
Treaties, 

Setting apart by, f 29, p. 690 
Vested rights acquired under, i 29, p. 693 
Water rights, S 31 
Trust, lands held in, 5 29, p. 603 
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Reservations—Continued, 

Warrant, arrest of resident on, 8 81 
Water rights, § 31 

Residence, allotments, requirements as to, § 45 
Resisting an ofllcer, liability to punishment for, § 75, 
p. 789 

Restricted funds. 

Charitable institution, disposal of to, § 58 
Jurisdiction of controversies involving, federal 
courts, § 86, p. 808 

Secretary of Interior, power of control, § 54, p. 

735, n. 59 
Taxation of, § 88 

Restricted heirs, determination of heirship, 8 65, p. 
771 

Restricted Indians, limitations as fi^plying to actions 
i>y, § 8, p. 655, n. 88 

Restricted lands, power of government in execution 
of trust, 8 21, p. 675 
Restrictions, 

Alienation of land or other property, 8 54, pp. 
733-746 

Allotments, right of alienation, 8 44 
Leases, 8 57, pp. 747-753 

Retroactive operation, conveyances, approval of, § 62, 
p. 760 
Review, 

Actions on behalf of, 8 21, p. 678 
Enrollment of nation or tribe, § 10, p. 662 
Revocation, approval of conveyance, 8 62, p. 761 
Rights of way, 

Allotted lands, acquiring for, 8 42, p. 719 
Conveyance of as* alienation within meaning of 
restrictions against, 8 54, p. 745 • 

Indian lands, 8 33 

Riparian rights, allotted lands, government action to 
enforce, 8 21, p. 676 
Robbery, 

Liability to punishment for, 8 75, p. 789 
Punishment for, 8 84 
Roll, 

Tribes, 110, p. 661 

Evidence, conclusiveness as, 8 10, p. 662 
Royalties, 

Allotted lands, restrictions on alienation, 8 54, p. 
745 

Mineral lease. 

Statutory provisions, 8 30, p. 697 
Tribal lands, disposition of, 8 30, p. 699 
Restricted lands, liability for, 8 57, p. 751 
Restriction on alienation of accumulated royalties, 
8 64, p. 735, n. 59 

Sacred rights, possessory right to tribal lands, 8 28 

Salary, officers of Indian affairs, 8 74 

Sal^, 

Approval, 8 62, pp. 757-763 
Ooial depots on Indian lands, 8 30, p. 697 
Crops on restricted lands, 8 59 
Deceased allottee, lands of, 8 56 
Timber on allotted lands,* restrictions as tO’, 8 54, 
p. 736 

Timber <hi Indian lands, right to sell, 8 32 
Schools, 

Crimes committed on site of, jurisdiction, § 79, p. 
795 

Provision for, 8 28 ^ 


Schools—Continued, 

Tribal lands, occupation by church under license 
to conduct, 8 36 

Scrip, ceded lands, issuance in exchange for, 8 41 
Search warrants, reservations, searches on, 8 81 
Secretary of Interior, 

Alienation of lands, rules and regulations concern¬ 
ing, § 54, p. 733, n. 40 
Allotments, 

Approval, § 48 
Cancellation, § 49 
Withdrawal of lands from, 8 50 
Contracts of tribes, approval of, § 18 
Conveyances, approval, § 62, p. 757 
Heirship, determination of, § 65, p. 772 
Highways through reservations or restricted" 
lands, permission to establish, § 33 
Injunction, cancellation of lease of allotted land,. 
§ 57, p. 749 

Injunction against enforcement of regulations, 
parties to suit, 8 8, p. 654 
Intervention on behalf of, § 21, p. 678, u. 64 
Irrigation, regulations as to distribution of wa¬ 
ters available for on reservations, 8 31 
Leases, 

Approval of, 8 30, p. 697 ; 8 62, p. 761 
Power to execute, 8 57, p. 751 
Mineral leases, approval of assignment of, 8 30, 
p. 699 

Oil leases, injunction, party to action for, 8 17 
Restricted funds in hands of, power of control, S' 
54, p. 735, n. 59 

Royalties, duty of collecting and disbursing, 8 5T„ 
p. 752 

Sales, approval, 8 62, p. 757 
Supervision and control of Indians, 8 74 
Tribal funds, authority over, § 19 
Tribal roll, approval, 8 10, p. 661 
Trust funds of tribes, authority over, 8 19 
Seizure, intoxicating liquor introduced into Indian 
country, 8 77 

Selection, allotments, 8 44; 8 47, p. 725 
Sentence, relinquishment, § 49 
Separate estate, allotment of, 8 44 
Separate schools, validity of statute providing, 8 23 
Setroff and counterclaim, actions on behalf of, § 21, p. 
679 

Settlement, tribal lands, 8 36 

Severalty, acquisition of lands in, individual Indians, 
8 42, p. 718 

Sex enrollment records, admissibility on question of, 
8 10, p. 664 

Sheriff’s sale, disposition of property by as alienation 
thereof, 8 54, p. 745 

Smuggling, Indians as subject to laws concerning, 8 
75, p. 789, n. 76 

Sovereignty, tribes, rights of, 8 H 
Special legislation, descent of property, 8 64, p. 767 
Standing timber, reservations, power of sale, § 32 
State courts, 

Allotted lands, power to authorize sale of, 8 54, 
734 

Civil jurisdiction, 8 87, pp. 810-819 
Conveyances, approving agencies of, 8 P. 757 
Crimes comBiitted in Indian country, jurisdicti(m, 
8 79, p. 795 
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State courts—Continued, 

Maintenance of actions in, § 8, p. 653 
Reservations, jurisdiction over crimes committed 
on, § 79, p. 796 

Tribes, actions by or against in, § 17 
State lands, individual Indians, acquisition of rights 
in, § 42, p. 718 

State laws, descent of property according to, § 64, p. 

765 

States, 

Homestead laws as applying to, § 40 
Jurisdiction, Indian lands in reservation, § 72, pp. 
781-784 

Lands of Indians, disclaimer of title to, | 28 
Treaties with, f 24 
Wards of, § 20, p. 672 
Statutory provisions. 

Actions, maintenance of, § 8. p. 653 
Allotments, 

Persons entitled to under, $ 43 
Power of allotting authorities, § 48 
Public purpose, acquiring allotted lands for, § 
42, p. 719 

Remedies for denial of right, § 52 
Selection, § 47, p. 727 
Title and rights acquired, § 44 
Tribes, § 42, p, 718 

Cession of Indian lands by, $ 37, p. 710 
Citizenship, § 4 
Construction of, § 70, p. 778 
Conveyances, 

Approval of, § 62, p. 761 
Restrictions on alienation, 5 54, p. 739 
Crimes, § 75, p. 789 

Debts, allotted lands as liable for, § 90 
Descent and distribution, § 64, p. 763 
Education of children, § 23 

Hay or grass on Indian lands, cutting or removal, 
§ 32 

Highways, construction across reservation, § 33 
Improvements on Indian lands, $ 38 
Indian country, removal of persons or property 
from, 8 71 

Intoxicating liquors^ selling or furnishing to, § 76 
Irrigation, allowed lands, $ 31 
Lands and other property, restrictions on aliena¬ 
tion, § 54, p. 739 
Leases, § 57, p. 748 

Restrictions on,, § 57, p, 748 
Tribal lands, 8 34 

Limitations, actions by or against, § 8, p. 655 
Mineral leases, tribal lands, 9 30, p. 697 
-Restrictions on alienation of property, 8 54, p, 739 
Restrictions on lands held by Indians, § 54, p. 734 
Rights as regulated by, 8 3 
Support and supplies, 8 22 
Timber on Indian lands, cnttiiig and sale of, 8 32 
Thrlbal courts, jurisdiction, 8 10 
Tribes, actions by, 8 17 
Wifmesses, competency as, 8 0 
Subleases, approval of, 8 02, p. 762 
Submerged lands, reservations as Including, 8 29, p. 
695 

Suffrage, right of8 5 i ^ 

Supervision of affairs, fedemd government, 8 20, 
674.. i 

Support and supplies, 8 22 


Taxation, 

Allotted lands, government’s right of action to 
prevent, 8 21, p. 676 

Indian nations, remedy for nonpayment of taxes 
imposed by, § 71 
Personal property, § 88 

Reservations, property of other persons on, 8 39 
Tribes, power of, § 12 

Telegraphs and telephones, Indian lands, construction 
of lines across, § 33 

Tenants in common, heirs of deceased Indian taking 
title as, 8 64, p. 764 
Termination, 

Leases, restrictions as to, 8 57, p. 749 
Leases on lands of, 8 30, p. 698 
Territorial courts, civil jurisdiction, 8 36, p. 809 
Territorial laws, reservations, applicability to crimes 
within, § 75, p. 790 
Tidelands, 

Conveyance of, rights of occupant, § 53, n- 39 
Reservations as including, § 29, p. 695 
Timber, 

Allotments, rights of allottees, I 44 
Allotted lands, restrictions on sale of, § 54, p. 736 
Criminal liability for cutting of, § 75, p- 789 
Indian lands, ownership of, 8 32 
Time, 

Conveyances, approval of, 8 32, p. 759, n. 19 
Treaties, effective date, 8 26 
Title, 

Allotments, 8 44 

Jurisdiction of controversies involving, 8 35 
Jurisdiction of federal court of controversies 
involving, 8 86, p. 807 
Heirs of deceased Indian, 8 64, p. 764 
Indian country, § 67 
Lands and other property, ante 
Property of tribe, 8 19 
Tort, 

Jurisdiction of actions sounding in, f 87, p. 811 
Liability for torts of, 8 74 
Towns and town sites, Indian lands, creation within, 
8 39 

Trading with, license, 8 70, p- 779 
Transfers, lease of Indian lands, § 57, p. 752 
Treaties, |§ 24r-27, pp. 681-687 

Aboriginal possession of lands, recognition of, f 28 
Actions for adjudication of rights under, mainte¬ 
nance of, 8 3* p. 653, n. 62 
Allotments, 

Individual Indians acquiring lands in several- 
' ty, § 42, p. 717 

Persons entitled to under, J 43 
Power of allotting authorities under, { 48 
Title and rights acquired, { 44 
Under, 8 42, p. 738 
Annuities, provision for, 8 22 
Oes^on of Indian lands by, 8 37, pp. 719-713 
Claims under, § 27 
Construction, 8 25, p. 683 

Cession of Indian lands by, 8 37, p. 710 
Depredaticms, RabiUty of tribes for arising out 
of, 8 13 

Descent «df IqzUlii reserved 8 34 P- 765 

Disbursement of fimds under, f 19 
Education of childsha, provh^on for, 8 23 
Enfbrcmnai4'rigi|t of action tor, 8 % P- 363 
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Treaties—Continued, 

Guardianship, exercise of power in derogation of, 
§ 20, p. 674 

Intoxicating liquors, selling or furnishing in vio¬ 
lation of, § 76 
Mixed bloods within, { 2 
Power to make with, § 24 

Presidential proclamation as necessary to give ef¬ 
fect to, § 26 
Hatihcation, § 26 
Relation back, ratification, § 26 
Release of obligations under, § 25, p. 682 
Religious societies, acquisition of Indian lands 
under, S 37, p. 713 
Reservations, 

Setting apart by, § 29, p. 690 
Vested rights in lands, § 29, p. 693 
Water rights reserved, $ 31 
Rights as regulated by, § 3 
Scrip, Issuance in exchange for ceded lands, § 41 
Support and supplies, § 22 
Time of taking effect, § 26 
Tribal lands. 

Cession or conveyance to government, § 37, 
pp. 710-713 

Conveyances controlled by, § 34 
Tribes, contracts relative to daims or demands 
under, § 18 
Validity, | 25, p. 682 
Trespass, 

Allotments, right of action for, $ 44 
Indian lands. 

Jurisdiction of actions for, § 87, p. 811 
live stock, § 70, p. 780 

Lessee of allotted lands, protection against, § 57, 
p. 747, n, 26 

Maintenance of action for, § 8, p 654 
Tribal lands, § 36 

Trust lands, government’s right to maintain suit 
to enjoin, i 21, p. 676, n. 31 
Trial, actions by or against, § 8, p. 656 
Tribal courts, jurisdiction, § 16 
Tribal customs. 

Crimes, jurisdiction as regulated by, § 79, p. 7SM 
Crimes on Indian reservations, punishment ac¬ 
cording to, I 75, p. 790 

Descent of property, jurisdiction to appoint ad¬ 
ministrator, § 87, p. 813 

Tribal lands. Lands and other property, generally, 
ante 

Tribal laws and usages, inheritance governed by, f 64, 
p. 765 

Tribal relations, citizenship as affecting, g 4 
Tribes, § 19 

Actions by or against, § 17 
Adoption, membership by, § 10, p. 664 
Aliens, admission to membership, | 10, p. 664 
Allotments, 

Membership as prerequisite, g 43 
Statutory provisions, g 42, p. 718 
Annuities, contracts relative to, | 18 
Authority over, g 9, p. 660 
Citizens of, determination, f 10, p. 661 
Common property. 

Descent of, § 64, p. 769 
Mining rightSf g 30, p. 698 


Tribes—Continued, 

Compensation for unlawful appropriation of 
lands, g 29, p. 695 

Consolidation and merger, g 9, p. 660 
Contracts of, g 18 
Corporate existence, § 9, p. 659 
Courts, jurisdiction, g 16 

Grimes committed by members, jurisdiction over, 
I 79, p. 795 

Customs, descent and distribution in accordance 
with, g 15 
Defined, § 9, p. 658 

Dependency on government, § 20, p. 672 
Depredations by members, liability for, g 13 
Education of children, treaties and statutes re¬ 
lating to, g 23 

Enrollment of members, g 10, p. 661 
Equity, relief in, g 17 

Fee simple, capability of taking lands in, g 29, 
p. 694 

Perry rights, treaty provisions, g 31 
Grants to, g 29, pp. 690-695 
Individual’s rights to tribal lands or funds, g 19 
Internal affairs, laws and customs controlling, g 
14 

Lands and other property, generally, ante 
Laws, descent and distribution pursuant to, g 15 
Laws and customs, gg 14, 15 
Licenses, power to license, g 12 
Local self-government, right of, § 11 
Membership, determination of, g 10, pp. 661-665 
Mixed bloods living with, status, g 2 
Partition of land, g 19 

Partition of real estate of members of, jurisdic¬ 
tion, § 87, p. 815 
Peace, power to conclude, g 11 
Power to regulate, g 70, p. 776 
Powers and liabilities, ^ 11-13 
Property, § 19 
Public lands of, g 19 
Reservations, generally, ante 
RoU, g 10, p. 661 

Evidence, g 10, p. 662 
Sovereignty, rights of, g 11 
Statutory provisions, actions by, g 17 
Subjection to United States, g 9, p. 659 
Support and supplies, payments to for, g 22 
Taxation, power of, g 12 
Termination of tribal relations, g 9, p. 660 
Treaties, power to make, g 24 
Trust funds, disbursement of, g 19 
War, power to levy, g 11 
Wards of government, members as, g 20, p. 672 
Withdrawal of members, g 9, p. 660 
Trust, 

Allotments, title held in, g 44 
Allotted lands held by government in status of, 
g 42, p. 718 

Cession of Indian lands creating, g 37, p. 711 
Deceased allottee, proceeds of sale of lands of, g 
56 

Reservations, United States holding land in, g 29, 
p. 693 

Trust funds, tribes, disbursement of, g 19 
Trust property, recapture of, g 21, p. 676, n. 31 
Trustee, actions by United States on behalf of Indi¬ 
ans as, g 21, p. 675 
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Undue influence, treaty or agreement procured by. Ju¬ 
dicial inquiry as to, § 25, p. 684 
United States, 

Actions on behalf of Indians, § 21, p. 675 
Authority over nations or tribes, § 9, p. 660 
Guardianship by, § 70, pp. 672-675 
Nations, actions against, § 17 
Subjection to of nations or tribes, § 9, p. 659 
Treaties with tribes, power to make, § 24 
United States courts. Federal courts, generally, an¬ 
te 

United States Treasury, royalties from mineral leases, 
tribal lands, payment into, § 30, p. 699 
Unrestricted funds, 

Lands purchased by Indian with, restriction on 
alienation, § 54, p. 735 
Taxation of, § 88 

Unrestricted property, sale or conveyance of, § 53 
Use and occupation, Indian lands, dedication for 
town site purposes, § 39 
Variance, criminal prosecution, § 82, p. 803 
Venue, criminal prosecutions, § 80 
Vested estate, allotments, | 44 
Vested rights, lessee of allotted land, § 57, p. 749 
Void conveyances, 

Restoration of consideration on avoidance of, § 
63 


Void conveyances—Continued, 

Restricted lands, removal of restrictions as affect¬ 
ing, § 61, p. 755 

Void leases, rights under, § 62, p. 763 
Waiver, 

Lease of tribal lands, right of cancellation, § 34 
Oil and gas leases, right of tribe to terminate 
cancel, S 30, p. 699 
Tribes, immunity from suit, § 17 
War, tribes, power to levy, § 11 
Wards of United States, political relation as, § 9, p. 
660 

Warrants, reservations, arrest of resident on, § 81 
Waste, tribal lands, injunction to prevent, § 36 
Waters and water courses, 

Allotments, rights of allottees, § 44 
Lessee of allotted lands, water rights of, | 57, p. 
747, n. 26 

Waters and water rights, reservations, § 31 
Wills, disposition of property by as alienation of, { 54, 
p. 745 

Withdrawal, allotment, lands from, § 50 
Witnesses, eligibility as, § 6 
Words and phrases. Definitions, generally, ante 
Wrongful death. Jurisdiction of action for» state 
courts, S 87, p. 811 
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Abandonment, 

Conjunctive charge of, § 166, p. 1121, n. 22 
Election between. 

Counts, § 191 
Offenses, f 186 

Separate counts, reference to abandoned eount, 
§ 154 

Abatement, 

Indorsement on indictment pending plea in, § 23 
Plea in abatement, generally, post 
Successive indictments, § 34, p. 889 
Abbreviations, 

Description of accused, § 127, p. 1017 
Statement of offense, use of, § 94 
Abortion, 

Attempt, charge as supporting conviction for, 
§ 285, p. 1305 

Election between counts, f 187, p. 1153 
Homicide or manslaughter, 

Conviction of abortion on Indictment charg¬ 
ing, §289 

Conviction under charge of. 

Manslaughter by force of manslaughter 
by abortion, § 280 

Murder , or manslaughter in connection 
with abortion, § 280 

Election between counts charging abortion 
and manslaughter, § 187, p. 1152, n. 23 
Variance, time of offense, § 257, p. 1281 
Accessorial acts, joinder in same count, § 172 
Accessories. Principals and accessories, generally, 
post 

Accomplices, 

Charging as, § 148, p. 1074, n. 91 
Variance, allegations and proof, § 260 
Accusation, 

See, also, Statement of offense, generally, 
post 

Complaint as proper form ot, § 87 

Defective affidavits, quashing because of, § 206, 

p. 1182 

Grand jury, indictment as required to show, § 46 
Misdemeanors, prosecution on, § 14 
Petty misd^eanors, form of, § 14 
Prosecution based on, § 89 
Amendment, § 239 

Stat^ent of offense, generally, post 
Quashing on account of insufficiency, § 211, pp. 
1209-1207 

Accused, 

Amendment of indictment, consent to, § 230, p. 
1239 

Description of, §f 127, 128, pp. 1015-1021 
Examination before grand jury, quashing indict* 
ment for, § 209, p. 1197 

Quashing indictment on motion of part, § 216 
Variance in allegations and proof of nam^ § 258 


Acquittal, 

Election between offenses, § 186 
Felony, holding on included charge of misde¬ 
meanor, § 272 

Higher offense, conviction of lesser included of¬ 
fense, § 271 

Variance requiring, §§ 254, 255, 270 
Action of court, preliminary hearing, indictment 
without, § 18, n. 62 
“A. D.,” 

Statement of offense, use of in, § 94 
Time of offense, insertion of letters, § 125, p. 1008 
Admissions, 

Demurrer, § 223 

Objecting to indictment or information as, § 304 
Adopted name, description of accused by, § 127, p. 
1016 
Adultery, 

Bastardy, joinder of Counts for, § 180, p. 1139 
Fornication, 

Conviction on charge of, § 294 
Joinder of counts for, § 180, p. 1139 
Included offenses, conviction on charge of, § 295 
Joinder of parties to act of, § 158; § 159, p. 1106 
Name of woman in charge of, amendment chang¬ 
ing, § 241, p. 1258 

Bape, conviction on charge of, § 292 
Variance, time of offense, § 257, p. 1281 
Affidavits, 

Accusation, prosecution based on, § 89 
Allegation in information as to affidavit, § 83 
Application for leave to file information, § 68, 
p. 922 

Bill of particulars, verification on motion by, 
§ 156, p. 1104 

Complaint, prosecution based on, § 87 
Condition precedent to filing information, § 73, 
p. 925 

Conformity of affidavits and information, § 73, 
p. 933 

Construction of information with reference to 
affidavits, § 108 

Prosecution based on or by, § 88 
Amendment, § 239 
Demurrer, § 219; § 222, p. 1223 
Misdemeanors, § 14 
Separate counts, § 152, n. 3 
Statement of offense, generally, post 
Quashing or setting aside, motion heard on, 
§ 214, p. 1215 

Bequisites of affidavits on which indictment is 
based, $ 18 

Verification of information, § 86, p. 948 
Affirmations. Oaths or affirmations, generally, post 
Affray, indluded off^ises^ conviction on indictment 
for, { 295 
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Against form of statute, conclusion of, 

Indictment, § 51 
Information, § 82 

Against peace of sovereignty, conclusion of indict¬ 
ment, § 50 

Agency, averment of, proof of as requiring, § 253, 
p. 1270 

Agents, charging offense committed through, § 147, 
p. 1073 

Aggravated assault, 

Homicide, conviction of on indictment for, § 289 
Mayhem, conviction on indictment for, § 291 
Rape, 

Assault with intent, conviction on charge of, 
§ 287, p. 1313 

CJonviction of on indictment for, | 292 
Robbery, charge as supporting conviction of, 
§ 293 

Simple assault, conviction on charge of, § 287, 
p. 1309 
Aggravation, 

Allegations in respect to matters of, § 145, pp. 
1056-1069 

Joinder in same count of matters in, f 175 
Proof of matters in, § 252 

Separate counts charging matters in, duplicity, 
§ 178 

Aider by caption, § 36 

Aider by verdict, §§ 312-325, pp. 1343-1356 
Alternative charges, § 319, p. 1350 
Ambiguities, § 319, p. 1349 
Clerical errors, § 313 
Consolidated indictment, f 325 
Constitution of grand jury, § 314 
Counts containing defective allegations, § 324 
Defects cured, §§ 313-^, m 1344-1353 
Description, 

Accused and others, J 318 
Property, § 320 

Disjunctive charges, S 319, p. 1350 
Duplicity, § 321 
Filing, § 315 

Finding, irregularities, § 315 

Form, defects of, { 312 

Good and bad counts of indictment, $ 323 

Grammatical errors, § 313 

Grand Jury, constitution of, § 314 

Indorsement, defect in, § 316 

Joinder of offenses, § ^1 

Jurisdiction, § 313 

Misjoinder, f 321 

Misnomer, S 618 

Place, imperfect statement of, § 317 

Presentment, S 315 

Repugnancy, S 313; $ 3l9,. p. 1350 

Separate counts, S 323 

Signature, irregularities, § 316 

Statement of offense, .§ 319, pp. 1348-1351 

Substantive defects; § 312 

Surplusage, § 313; S 319, p. 1350 

Technical erroi^s, § 313 

Time, imperitect ^t^ent as to, f 317 

Uncertainty, "I 319, p. 1349 

Variance, S 322 

VesilicatldB, defe4te^in,«{ ^6 


Aiders and abettors. 

Accessories before the fact, charging as, { 148, 
p. 1078 

Charging as, f 147, p. 1071 

Homicide, conviction of manslaughter on charge 
as, § 297 

Joinder of principal, § 147, p. 1070 
Joint indictment, § 146; f 159, pp. 1108, 1109 
Principal in second degree, conviction as, § 260 
Separate Indictment, § 158 
Alias, 

Description of accused, § 127, p. 1017 
Evidence as to, S 253, p. 1269 
Expunging from indictment or information, § 
241, p. 1257 

Identity of person indicted under, variance, § 258 
Striking alias names of accused, § 193, p. 1161 
Victim, description under, § 142, p, 1049 
Alibi, 

Bill of particulars in case of d^ense of, S 136, 
p. 1095, n. 5 

Variance as to lime of offense in case of def^ise 
of, § 257, p. 1278 

Aliens, deportation, indictment as essential, 8 9, p. 
841 

Allegations. Variance, generally, post 
Alteration, 

Demurrer on ground of, § 222, p. 1224 
Effect, f 95 

File mark, information, § 74 
Immaterial alteration, § 35 
Quashing on ground of, § 203, n. 35 
Refiling of altered information, 176 
Alternative, 

Demurrer on account of allegations in, § 222, 

p. 1228 

Prosecutions in, $ 8 
Alternative allegations, § 101 

Aider by verdict, § 319, p. 1350 
Same count, § 163 
Statutory offenses, $ J39, p. 1037 
Alternative phases, same offense, joinder in same 
count, § 166, pp. 1120-1123 
Ambiguities, 

Aider by verdict, 8 319, p. 1849 
Statement of offense, § 99 
Amendments, §8 228-243, pp; 1238-1262 

Absence of statute, 8 230, p. 1239 ; 8 233 
Accusation on which prosecution based, 8 239 
Adding offenses by, § 240, p. 1253 
* Affidavit as basis of prosecution, { 239 

Affidavit supporting information, § 73, p. 928 
Applicability of statutes of amendments and 
jeofails, 8 326 

Arabic numerals, changing to words, § 242 
Bill of particulars, § 243 

Bill of particulars as amount to amendment! 

§ 156, p. 1099 
Caption, 

Indictment, 8 43 ^ 

Information, § 80 ' 

Clerical errors, 8 240, pp. 1249,1254 

Common law, right to amend at, 8 230, p. 1239 

Complaint, 8 73, p. 928; § 87, n. 67; $ 289 

Conclusion, indictment, 8 63 

Consent of granff jury, § 229 

Court, 8 230, pp. 1238-1248 
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Amendments—Continued, 

Date of offense, § 242 

Degree of offense changed by, § 240, p. 1252 
Demurrer, sustaining as, § 226 
Description of accused or others, $ 241, pp. 1256- 
1259 

Descriptive matter, statutory provisions, S 230, 
p. 1240 

. Discretion of court, § 230, p. 1241; § 235 
Duplicity, avoidance of, § 240, p. 1254 
Effect, §§ 231, 236 

Election between counts as, § 187, p. 1151; § 191 
Formal matters, § 240, p. 1249 
Grammatical mistakes, correction, § 240, p. 1254 
Grand jury, indictment § 229 
Identity of offense changed by, § 240, p. 1251 
Impossible date of offense, correction of, f 242 
Indictment in general, §§ 228-231, M>. 1238-1243 
Indorsement of indictment. 

Names of witnesses, S 05 
True bill, § 61, p. 915 

Information in general, §§ 232-238, pp. 1243-1248 
Jurat, verification of affidavit supporting infor¬ 
mation, § 73, p. 929 
Leave of court, § 233 

Matters amendable, § 240, pp. 1249-1256 
Name of accused or others, correction, § 241, yp, 
1256-1259 

Nature of offense, changing, § 240, p. 1251 
Persons who may amend information, § 236 
Place of offense, § 242 
Prejudice by, § '240, p. 1250 
Prior conviction, 

Charging by, § 240, p. 1256 
Correcting all^ation of, $ 240, p. 1254 
Procedure, § 230, p. 1242; § 237 
Prosecuting officer, § 230, pp. 1238-1243 
Quashing or setting aside. 

Amendment without authority as ground, 

§ 211, p. 1201 

Grant of motion as, { 215 
Record of indictment, S 31, p. 885 
Refiling amended information, § 76 
Reverification, § 86, p. 952 
Signature, indictment, § 59 
Spelling, correcting mistake in, $ 240, p. 1254 
Statutory provisions, § 230, pp. 1240, 1241; § 

234 

SubstantlYe matters, § 232 

Form distinguished, § 240, pp, 1249-1256 
Surplusage, striking by,^ § 240, p, 1256 
Time,. 1230, p. 1242 

Commission of offense, § 242, p. 1259 
Typographical errors, correction, f 240, p. 1254 
'Value, correction of statement as to, $ 240, p. 
1254 

Verification, 

Information, § 86, p. 949 
Waiver of objections, § 310 
Waiver of objections, S 310 
Withdrawal for, § 229 

Amount of property, variance, description of, § 266 

Ancient statutes, prosecution based on, averments as 
to time, § 125, p. 1011 

"And/or,” use of symbol, $ 100, p. 975, n. 19; § 101, 
n. 66 


Animals, cattle stealing, conviction of on charge of 
larceny, § 290 

Anticipating defenses, § 116 

Anti-trust act, joinder of defendants charged with 
violation of, § 159, p. 1107 
Appeal and error, amendments after, 

Complaint or affidavit, 8 239 
Information, § 234 

Appearance, quashing or setting aside, motion for 
§ 197 

Appearance term, return of indictment at, § 20 
Application. Motions, generally, post 
Appointment, foreman of grand jury, record of in¬ 
dictment as required to show, § 31, p. 884 
Approval, 

Affidavit used as basis of prosecution, § 88 
Judge’s approval, indorsement, waiver of objec¬ 
tions as to, § 305 
Arabic numerals. 

Amendment changing to words, § 242 
Date of offense, averments as to, § 125, p. 1008 
Statement of offense, employment of, § 94 
Argument, 

Charging material matter by way of, § 99 
Quashing or setting aside, hearing on, § 214, 
p. 1209 
Arraignment, 

Amendment prior to, accusation, § 239 
Demurrer preceding, § 220 
Loss of indictment after, substitution, § 33 
Quashing or setting aside, motion before, § 199 
Objections to grand jury, § 207, p. 1186 
Subsequent indictment after, § 34, p. 888 
Withdrawal of waiver of indictment after, § 9, p. 
850 

Arrest, 

Indictment prior to arrest of accused, § 20 
Information, filing as dependent on, § 70 
Necessity of arrest of accused, § 17 
Quashing indictment, inquiry into legality of mo¬ 
tion, § 206, p. 1179 , 

Arrest of judgment. 

Certainty on attack by motion in, § 100, p. 984 
Objection of duplicity by motion in, § 193, p. 1160 
Subsequent indictment, § 34, p. 888 
Arson, 

Accessory, charging as, § 148, p. 1074, n. 91 
Attempt, conviction on charge of completed of¬ 
fense, 8 285, p. 1307 
Description of premises or property. 

Amendment correcting, S 240, p. 1254 
Different description in separate counts, 8 
179, p. 1136 

Election between counts, 8 187, p. 1153 
Included offemses. 

Conviction on charge of, § 295 
Joinder in same count, 8 170 
Joinder of offenses. 

Duplicity, 8 162, p. 1113, n. 71 
Single act affecting different property, 8 168 
Lesser degree, conviction for, 8 284 
Owner or occupant of premises, amendment 
'Changing name or description, 8 241, p. 1258 
Variance, time of offense, | 257, p. 1281 
Assault and battery. 

Affray, conviction on 'iiidi<:!tment for, 8 295 
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Assault and battery—Continued, 

Aggravated assault, generally, ante 
Amendment, clarifying allegations, § 240, p. 1255 
Conviction of, 

Assault on charge of, 

Attempt to commit offense, § 284 
Battery, § 287, p. 1309 
Assault with intent to commit. 

Charge of completed offense, § 285, pp. 
1304-130T 

Proof of completed offense, § 299, p. 
1328 

Election between counts, § 187, p. 1153 
Homicide, conviction of. 

Assault and battery under indictment for 
homicide, | 289 

Assault with intent to commit on charge of 
completed offense, § 285, p. 1306 
Included offenses, joinder in same count, § 170 
Intent to kill or murder, conviction of, 

Assault and battery on charge of assault 
with, § 287, p. 1311 

Assault with intent on charge of completed 
offense, § 285, p. 1306 
Joinder of offenses. 

Aggravated assault, § 170 
Duplicity, § 162, p. 1113, n. 71 
Single act affecting different persons, § 168 
I/arceny from person, assault as included in 
charge of, § 290 

Lesser degree, conviction on chaise of, § 287, pp. 
1309-1316 

Mayhem, conviction on indictment for, § 291 
Rape, post 

Riot, joinder of counts for, j 183, p. 1144 
Robbery, post 

Shooting with intent to kiU, conviction on charge 
of, § 287, p. 1314 
Simple assault, post 

Variance, time of offense, § 257, p. 1281. 
Assistant foreman of grand jury, signing indictment, 
§ 61, p. 915 

Assistant prosecuting attorneys, 

' Amendment of information, § 236. 

Authority to file information, § 67 
Signing information, § 84 
Verification, of information, § 86, p. 949 
Associations, description of, $ 142, p. 1051 
Assumed name, description of accused by, | 127, p. 
1016 
Attempts, 

Burglary, conviction on charge of completed of* 
fense, S 285, p. 1305 
Charging of, S 150 
Completed offense, conviction on, 

Charge of, % 285, pp. 1304-1307 
. Proof of, § 299, p. 1328 
Joinder of offenses. 

Same count, 1166, p. 1123^ 

Separate counts, S 180, p. 1140 - 
Larceny, conviction on charge pf completed of¬ 
fense, § 285, p. 1306 • 

Rape, conviction on,^ « ' 

Charge of completed offense, 5 285, p. 1306 
Proof of complex offense, f 299, p; 1329 


Atempts—Continued, 

Robbery, conviction on charge of completed of¬ 
fense, § 285, p. 1307 

Separate counts, charging in, § 180, p. 1140 
Variance, proof of completed offense as, § 261 
Attorney for accused, preliminary examination, in¬ 
forming accused of rights, § 73, p. 931 
Attorney General, 

Appearance before grand jury, quashing indict¬ 
ment because of, § 208, p. 1194 
Information, 

Authority to file, § 67 
Signing, § 84 

Sanction of bill of indictment, $ 19, n. 81 
Signing indictment, § 57 

Authority of state, commencement of indictment, set¬ 
ting forth, § 44 

Automobile banditry, larceny, conviction on charge of, 

§ 293 

Automobiles, driving while intoxicated, indictment 
as essential in prosecution for, § 9, p. 842, n, 86 
Bail, quashing or setting aside, holding prisoner to, 

§ 215 

Bailiff, delivery of indictment to derk of court, suf¬ 
ficiency, § 28 

Bank notes, offenses relating to, description of, § 143, 
p. 1053 

Bar, submission of indictment by members of, § 19 
Barratry, attempts, conviction on charge of complet¬ 
ed offense, $ 285, p. 1307 
Bastardy, 

Fornication, joinder of counts or offenses, S 170, 
n. 10; S 180, p. 1139 

Name of child in prosecution for, amendment 
changing, § 241, p. 1258. 

Bawdyhouse, 

Keeping and assisting in keeping, joinder of of¬ 
fenses, § 172. 

Prostitution, conviction of keeping on indictment 
for, § 284. 

Bias, grand jury, second indictment by, § 34, p. 892. 
Bigamy, 

Accessory before the fact, charging as, § 148, p. 
1074, n. 91. 

Joinder of offenses, unlawful cohabitation, f 170, 
n. 10. 

Names of accused or others, amendment chang¬ 
ing, § 241, p. 1259 
Bill ignoramus. 

Indorsement by grand jury, § 61, p 914 
Return of, effect, 125, p. 874 
Bill of particulars, § 156, pp. 1092-1104 
Amendment, S 243 
Construction, § 156, p. 1099 
Cure of omissions, § 333, n. 99 
Demurrer, liability to, § 156, p. 1102 
Discretion of court, 1156, p. 1101 
Amendment, | 243 
Effect, § 156, p. 1101 

Evidence, limiting scope of, 5 253, p. 1271 
Informaticm, prosecution by, $ 156, p 1093, n. 98 
- Particularity, remedy for lack of, S 222, p. 1227 
Purpose, § 156, p. 1092 

Qua^^iing for failure to order or furnish, § 201, p 
1174 

Bequest for, necessity, § 333 
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Bill of particulars—Continued, 

Requisites, § 156, p. 1100 
Right to demand or require, § 156, p. 1093 
Statutory provisions providing for, validity, § 
90, p. 961, n. 61 

Unknown persons, information respecting by mo¬ 
tion for, § 142, p. 1048 

Variance, time of offense set forth in, § 257, p- 
1280 
Waiver, 

Failure to demand, S 307, p. 1338 
Ruling on motion for, § 311 
Binding over. 

Allegation in information, § 83 
Filing of information. 

Condition precedent, § 73, p. 931 
Duty of prosecuting attorney, | 67 
Finding indictment without, § 18 
New indictment after quashing original, § 34, p. 
892 

Prior indictment as sufficient, § 20 
Quashing or setting aside for absence of, f 206, 
p. 1178 

Blank, 

Date left in, sufficiency, § 125, p. 1010, eu 57 
Information, signing in, § 84 
Bodily harm, assault with intent to do, conviction 
for lesser offense on charge of, § 287, p. 1310 
Body, 

Grand jury, return of indictment in, $ 28 
Indictment, § 48 
Information, f 81 

Body politic, charging offense against, § 142, p. 1051 
Books, wrongful production before grand jury, quash¬ 
ing indictment for, $ 209, p. 1198 
Boundary lines, fences on or near, averments as to 
place of offense, § 122, p. 1003 
Breach of the peace, 

Conjunctive charge of, § 166, p. 1121, n. 22 
Joinder of offenses, single act affecting differ¬ 
ent persons, § 168 
Breaking and entering, 

Burglary, joinder of offenses, § 170 
Lesser offense, conviction on charge of, $ 288 
Bribery, 

Amendments, correcting allegations, § 246, p. 
1255 

Attempts, conviction on charge of completed of¬ 
fense, i 285, p. 1307 

Conjunctive charge of, § 166, p. 1121, n, 22 
Election between counts, § 187, p. 1153 - 
Extortion, joinder of counts for, § 180, p. 1139 
Joinder of offenses, different counts, S 179, p, 
1134, n. 87 
Burglary, 

Attempts, conviction under charge of, | 285, p. 
1305 

Description, 

Different description in separate counts, § 
, l79» p. 1136 

"Premises, amendment correcting, § 240, p. 
1264 

l^^e^ counts, j 187, pw 1153 
Joinder of offenses, 

Breaking and entering, i 170 


Burglary—Continued, 

Joinder of offenses—Continued, 

Different counts, f 179, p. 1134, n. 87 
Duplicity, § 162, p. 1113, m 71 
Larceny, 

Conviction of under charge of burglary, § 288 
Joinder of counts, § 180, p. 1138 
Lesser offense, conviction on charge of, § 288 
Lower degree, conviction on indictment for, § 
279 

Owner or occupant, amendment changing name 
or description, § 241, p. 1258 
Receiving stolen goods. 

Conviction on charge of burglary, § 288 
Joinder of counts, § 180, p. 1138 
Robbery, joinder of counts, S ISO, p. 1138 
Variance, time of offense, § 257, p. 1281 
Capital offenses, indictment as essential, § 9, p. 843 
Caption, 

Aider, § 36 
Amendment, | 43 

Complaint used as basis for prosecution, § 87 

Description of judges, § 37 

Finding of, §f 38, 39 

Grand jury, showing as to, § 40 

Indictment in general, §§ 36-^, pp. 894-901 

Information, § 80 

Jurisdiction shown by, § 37 

Names of. 

Accused, reference to description in, § 127, p. 
1020 

Judges, § 37 
Parties, § 41 

Place of holding court shown by, f 38 
Quashing for formal errors, § 211, p. 1203 
Reference to, § 107 

Separate counts, applicability to, § 42 
Signature, § 36 
Surplusage, § 38 

Term or time of holding court, specification, § 39 
Venue laid in, reference to, § 1^, p. 1004 
Waiver of errors in, $ 302 
Carnal knowledge. 

Lesser offense, conviction on charge of, f 285, 
p. 1307 
Rape, 

Convicticm of on chaj^e of rape, § 292 
Joinder of counts, § 180, p. 1139 
Cattle stealing, conviction of on charge of larceny, § 

’ 290 

Certainty, 

Affidavit or complaint on which information 
based, § 73, p. 926 
Aider by verdict, § 319, p. 1349 
BiU of particulars, S 156, p. 1099 
Caption of indictment, § 36 
Constitutional requirements, f 2 
Demurrer for indefiniteness or uncertainty, § 

222, p. 1228; |,228, p, 1228 

Motion to make, definite and certain, § 193, p. 
U60 

Statement of accusation, { 90, p. 959 
Statement of offense, $ 90, p. 959; § 100, pp. 974- 
984 ^ , 

Accessories,.the fact, | 148, p. 1074 
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Certainty—CJontinued, 

Statement of offense—Continued, 

Attempts, § 150 
Description, 

Accused, § 127, p. 1015 
Persons other than accused, § 142, p. 
1049 

Following language of statute, 8 139, p. 1039 
Identification, § 139, p. 1040 
Place of offense, § 122, p. 999 
Prior conviction, § 145, p. 1060 
Time, §124; § 125, p. 1007 
Aider by verdict, § 317 
Written matter, § 144 
Waiver of uncertainty, § 307, p. 1338 
Certificate, 

Preliminary hearing, quashing for irregularities 
in, § 206, p. 1181 

Reasonableness, prosecution by indictment, § 9, p. 
845 

Change of boundaries, place of offense, averments as 
to, § 122, p. 1002 
Change of venue, 

New indictment after, § 34, p. 889 
New information, place of filing, § 78 
Character of offense, allegation of, § 112 
Charge, 

Indictment, § 48 
Information, § 81 

To grand jury, validity of indictment as affected, 
§ 24, p. 867 

Charging offense. Statement of offense, generally, 
post 

Christian name, 

Description by, 

Accused, § 127, p. 1016 
Persons other than accused, § 142, p. 1049 
Quashing indictment for omission of, § 211, p. 
1203 

Variance, third persons, 8 265, p. 1289 
Circumstances influencing punishment, averments as 
to, § 145, pp. 1056-1069 

Circumstances of presentation, record of indictment 
as required to show, § 31, p. 883 
City solicitor, accusation preferred by, § 14 
Civil pleadings, certainty as compared with, § 100, p. 
983 

Class, description, 

Accused as being of, § 127, p. 1019 
Persons other than accused, § 142, p. 1050 
Clerical errors, 

Aider by verdict, § 313 
Amendment, § 240, pp. 1249,1254 
Commencement of indictment, effect, § ^ 
Demurrer for, § 222, p. 1226 
Duplicity as result of, 8 176 
Indorsement, date of iUing, 8 29 
Quashing on account of, 8 211, p. 1203 
Statement of offense, 8 06 
Omissions due to, 8 97 
Waiver, objections based on, 8 302 
Clerk of court, 

Caption of indic^inent, making up, 8 86 
Filing information^ .delivery to, § 74 
Filing of indictment, deposit with as, 8 29 


Clerk of court—Continued, 

Indorsement, filing of indictment, § 60 
Swearing to information before, § 86, p. 950. 
Clerk of grand jury, signature to indictment, 8 55 
Codefendants. Joinder of parties and joint indict¬ 
ments, generally, post 

Coins, offenses relating to, description of, § 143, p. 1053 
Color, 

Exclusion from grand jury because of, quashing 
for, 8 207, p. 1187 

Grand jury, exclusion on account of, waiver, § 
303 

Surplusage, unnecessary allegation in respect of, 8 
155, p. 1092, n. 85 
Commencement, 

Accusation shown in, § 46 

Indictment in general, §8 44-47, pp. 901-904 

Information, § 80 

Presentment shown in, 8 46 

Quashing for errors, 8 211, p. 1203 

Reference to. 

Commencement in construction of indictment, 

8 107 

Venue mentioned in commenc^ent, 8 122, p. 
1004 

Separate counts, §§ 47,152 
V’enue shown in, § 45; § 122, p. 1004 
Commitment, 

Allegation in information, § 83 
Conformity of information to commitment, 8 73, 
p. 935 

Filing of information, condition precedent, 8 73, p. 
931 

Finding indictment without, 8 13 
Indictment at term following that of commitment, 
820 

Quashing on ground of lack of, 8 206, p. 1180 
Committing magistrate, indictment found on evidence 
before, § 24, p. 868 
Common law. 

Amendment of. 

Indictment, § 230, p. 1239 
Information, 8 2^ 

Bill of particulars, 8 156, p, 1093 
Certainty at, § 100, p. 974 

Conviction of misdemeanor, on charge of f^ony, 
8 272 

Coroner’s Inquisition at, 8 15 
Filing informations at, §8 11, 66 
Form of information, as governed by, 8 79 
Form of statute, indictment for offense at cmo- 
mon law concluding against, 8 141 
Formal accusation, necessity, 8 1 
Informations, 88 H, 06 
Joinder of offenses, separate counts, 8 131 
Lesser offenses, conviction of, § 271 
Necessity of indictment, 8 9, p. 837 
Offenses for which, 

. Indictment will lie, 8 3 
Information will He, 8 12 
Presentment, 8 7 

Private persons, prosecutor before grand jury, 8 
19 

Btatemmit of offense, modification of rules, 8 90, 
p. 962 ' 

Technical terms^ statement ol offense, 8 103 
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Common law—Continued, 

Verification of information, | 86, p. 948 
Vi et armis, employment of words in dbarging 
offense, § lOS 

Common scheme. Joint indictment involTing, S P> 
1108, n. 27 

Commonly known name, 

Description by. 

Accused, S 127, p. 1017 
Persons other than accused, { 142, p. 1049 
Variance, 

Proof, S 258 

Third person, $ 285, p. 1290 
Competency, 

Grand jury, evidence before, 5 24, p. 868 
Information, person making affidavit or complaint, 
i 73, p. 927 
Complaint, 

Allegation in information, $ 83 
Condition precedent to filing information, | 73, p. 
925 

Conformity of information to complaint, 5 73, p. 
933 

Construction of Information with reference to, § 
108 

Dismissal for failure to file, § 206, p. 1181 
Prosecution based on, $ 87 
Amendment, § 239 
Misdemeanors, § 14 
Statement of offaise, generally, post 
Bequisites of complaint on which indictment is 
based, $ 18 

Term as inclusive of information, $ 12, n. 64 
Completed offense, 

Attempt, conviction on proof of, | 299, p. 1328 
Attempt or assault with intent to commit, con¬ 
viction on charge of, | 285, pp. 1304-1307 
Separate counts, charging in, § 180, p. 1141 
Completeness, separate counts, § 153 
Composition, statement of offense, J 92, pp. 965-968 
Errors in, § 96 

Compound larceny, conviction of larceny alone under 
charge of, § 290 

Compounding offenses, murder, conviction of lesser 
offense, S 280 
Concealed weapons, 

Election between counts, $ 187, p. 1153 
Included offenses, conviction on charge of carry¬ 
ing, S 295, n. 16 

Concealment, averments as to in respect of limitations, 
$ 117 

Conclusion, 

Accessory before the fact, charging as, f 148, p. 
1075 

Accusation, prosecution based on, { 89 
Affidavit used as basis of prosecution, § 88 
Against form of statute, $ 51 
Against peace of sovereignty, § 50 
Amendment, § 53 

Complaint used as basis for prosecution, $ 87 
Form, § 49 
Homicide cases, | 49 

Indictment in general, §§ 49-53, pp. 905-909 

Information, $ 82 

Quashing for errors, § 211, p. 1203 

S^rate counts, $$ 52, 152 

Surplusage, U 49» 51 


Conclusivenes-s, 

Election between counts or offenses, f§ 185, 191 
Grand jury, finding of, f 24, p. 873 
Concurrence, grand jury, finding of, § 24, p. 873 
Concurrent jurisdiction, averments in respect of, § 
110; § 122, p. 1003 

Concurrent methods of prosecuting, § 16 
Conditional finding, grand jury, § 24, p. 866 
Confinement of accused, dismissal because of, § 198, n. 
35 

Conflicting jurisdiction, averments as to, § 122, p. 1003 
Conformity. Variance, generally, post 
Conjoint robbery, conviction on charge of first degree 
robbery, $ 283 

Conjunctive allegations or charges, 

Accessories after the fact, § 149 
Alternative phases of same offense, § 166, p. 1121 
Demurrer on account of form, § 222, p. 1228 
Consent, 

Amendment, waiver of objection by, § 310 
Formal accusation, absence of, § 3 
Indorser or prosecutor, § 23 
Consolidated indictment, aider by verdict, § 325 
Conspiracy, 

Common purpose, charging as, § 147, p. 1071 
Duplicity, setting out means of carrying out, § 
162, p. 1114, n. 83 

Election between counts, § 187, p. 1154 

Overt acts, election between counts charging, 
§ 187, p. 1153 

Evidence, admissibility on charge of, § 253, p. 1270 
Included offenses, conviction on charge of, § 295 
Joinder in same or single count, f 164, p. 1118 
Overt acts, f 171 
Joinder of counts or offenses. 

Different counts, i 179, p. 1134, n. 87 
Overt act, § 180, p. 1140 
Joinder of defendants, $ 159, p. 1106 
Overt acts. 

Election between counts charging, J 187, p. 
1153 

Joinder in same count, § 171 
Joinder of counts, § 180, p. 1140 
Robbery, charge as authorizing conviction of, § 
293 

Time, averments as to, § 124, n. 3 
Variance, time of offense, § 251, p. 1281 
Constitutional provisions. 

Amendment of. 

Indictment § 230, pp. 1239, 1241 
Information, § 234 
Authority to file information, { 67 
Bill of particulars, $ 156, p. 1093 
Capital effuses, indictment as essential, § 9, p. 
843 

Complaint, prosecution by, $ 14 
CkHopliance with, § 2 

Filing of information, | 73, p. 924 
Demurrer, violation of, i 221 
Federal constitution, generally, post 
Filing of information. 

Compliance with, § 73, p. 924 
Necessity, § 76 

Grand jury, concurr^ce in finding, § 24, p. 873 
Infamous crimes, necessity of indictment, § 9, p. 
841 
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Constitutional provisions—Continued, 

Inferior courts, necessity of indictment, § 9, p. 

844 

Lesser offenses, conviction of, § 273 
Limiting prosecution by information, § 11 
Misdemeanors, indictment as essential, § 9, p. 843 
Necessity, 

Indictment, § 9, pp. 838, 843 
Information, § 13 

Offenses for which information lies, § 12 
Quashing or setting aside, exclusiveness, § 202 
Signature to information, § 84 
Statement of offense, § 90, pp. 957-965 
English language, § 93 
Verification of information, | 86, p. 948 
Waiver, requirement of indictment, § 9, p. 849 
Writing, § 35 

Construction, §§ 107, 108, 312 

Bill of particulars, $ 156, p. 1099 
Motion to quash, § 214^ p. 1209 
Reference to affidavit, etc., § 108 
Separate counts, H 152-154, pp. 1081-1085 
Statutory provisions, amendment of indictment, 

§ 230, p. 1240 
Continuando, 

Duplicity in respect of offense properly laid un¬ 
der, § 169 

Laying offense with, § 125, p. 1012 
Surplusage, rejection as, § 155, p. 1089 
Variance, time of offense laid under, § 257, p. 1280 
Continuation, resubmission to grand jury as, § 34, p. 

892 

Continuing conspiracy, joinder in single count, § 164, 
p. 1118, n. 14 

Continuous acts, single offense composed of, joinder 
in same count, § 169 

Continuous transaction, joinder of crimes resulting 
from, § 161 

Contradictory allegations. 

Demurrer for, S 222, p. 1229 
Surplusage, rejection as, § 155, p. 1090 
Contrary to form of statute, conclusion of indictment, 

§ 51 

Conviction of principal, 

Allegation in charging accessory after the fact, 

I 149 

Setting out in charging accessory, § 148, p. 1074 
Convicts, grand jury, competency as witness before, 

{ 24, p. 868, n. 26 
Copies, 

Complaint supporting information, substitution 
of, § 73, p. 929 . 

Loss of destruction authorizing trial on copy of 
information, S 77 

Lost or destroyed indictment, supplying by, $ 33 
Copyright infringement, duplicity, charge of infringe¬ 
ment on various dates, S 164, p. 1118> n. 14 
Coroner’s inquisition. 

Finding of indictment pending, $ IB 
Information, basis for, § 73, p. 931 
Necessity of indictment or infonnation after, f 15 
Corporations, 

Amendments, correcting name of, § 241, p. 1257, n. 

61 

Description of, § 142, if. 1051 
Information in proceeding against, vehficatioii, | 

86, p. 949 
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Corporations—Continued, 

Joinder of agents with, § 1.50, p. 1107 
Misspelling of name, materiality. § 265, p. 1290 
Presentment, necessity, f 9, p. 838, n. 49 
Proof of existence, § 247 
Variance, 

Name of, § 265, p. 1290 
Ownership of property, $ 267 
Corpus delicti, proof of, $ 244 
Corroboration, 

Grand jury* evidence before, | 24, p. 872, n. 76 
Seduction, quashing indictment in absence of, $ 
209. p. 1197 

Corruption in office, conjunctive charge of, 5 166, p. 
1121, n. 22 

Costs, prosecutor, liability for, § 21 
Counsel for accused, preliminary examination, inform¬ 
ing accused of rights, | 73, p. 931 
Counterfeiting, 

Election between counts, § 187, p. 1151, n. 22 
Lesser offenses, conviction under charge of, § 284 
Counties, place of offense, averments as to, § 122, p. 
1001 
Counts, 

Election, post 

Separate counts, generally, post 
County attorney. Prosecuting attorneys, generally, 
post 

County of grand jury, commencement of indictment 
showing, § 44 

Court rules, quashing or setting aside, time of motion, 
$ 199 
Courts, 

Amendment of, 

Indictment, f 230, pp. 1238-1243 
Information on own motion, $ 236 
Description of court in caption of indictment, $ 36 
Dismissal on own motion, § 215 
Federal courts, post 

Inquiry as to irregularities in respect of indict¬ 
ment, § 24, p. 874 
Leave of court, generally, post 
Legality of organization, i 17 
Order of court, generally, post 
Quashing on own motion, § 198 
Resubmission to grand jury, § 25, p. 875 
Return of indictment to, § 28 
Credibility of witnesses, grand jury, determination of, 
S 24, p. 872, n. 76 

Criminal libel, indictment, prosecution for as requir¬ 
ing, f 9, p. 840, n. 66 

Curative statutes, §§ 326-^, pp. 1356-1362 

.Conclusion of indictment omissknis or defects, f 
49 

Cure of defects, 

Aider by verdict, generally, ante 
Amendments, generally, ante 
Formal objections, S 328 

Statutory provisions, §§ 326-336, m>. 1356-1362 
Currency, variance, description of, S 266 
Custody, 

Accused, 

Information, filing as dependent on, $ 70 
Necessity, § 17 
Quashing or setting aside^ 

Motion for, % 197 
Remand, § 215 
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Custody—Conti nued. 

Information after filing, § 74 
Cutting, lesser offense, conviction on charge of cutting 
with intent to kill, § 2S7, p. 1315 
Dangerous weapons. Deadly weaiK>ns, generally, poet 
Date, 

Amendment as to date of offense, $ 242 
Averments as to date of offense, $ 124 
Bill of particulars, furnishing in, § 156, p. 1100 
Complaint or affidavit supporting information, 
amendment in respect of, { 73, p. 928 
Indorsement of, 

Finding of indictment, § 31, p. 883 
Indictment, § 29 

Offense committed on dlffermit dates^ separate 
counts chai^ng, { 179, p. 1134 
Prior conviction, setting out, § 145, p. 1061 
Proof of, i 246 

Uncertainty, waiver, { 307, p. 1339, n. 22 
yariance as to, $ 257, p. 1277 
Deadly weapon, 

Assault with, conviction of lesser offense on 
charge of, § 287, pp. 1310,1312 
Homicide, offense of carrying as included in 
charge of, S 289 
Robbery* 

Charge as supporting conviction for assault 
with, § 2^ 

Conviction of lesser degree under charge of, 
8 283 

Simple assault, conviction of on charge of assault 
with, 8 287, p. 1310 

Death, 

Accused, dismissal after, 8 IfiO 
Prosecutor, validity of indictment as affected, § 
23 

Death punishment, indictment as essential in prosecu¬ 
tion Involving, 8 0, p. 841 
Decedent’s estates, 

Chaiging offense against, § 1^, p. 1052 
Ownership of property, variance as to, 8 267 
De facto existence, corporation^ 

Ownership as shown by proof of, 8 267 
Proof of as sufficient, 8 265, pt 1290 
De facto grand Jury, quashing indictment of, 8 207, 
p. 1183. n. 20 

Oe facto prosecuting attorney. 

Information, authority to file, § OT 
Signing indictment by, 8 57 
Defects, 

See, also. Irregularities, g^ieraUy, x) 0 st 
Alder by verdict, generally, ante 
Caption of indictmeiit* amendment in respect of, 
843 

Commencement of indictment, 8 44 
Ckmclusion, indictment, § 49 
Amendment curing, 8 53 

Indorsement of indictment, amendment curing, 
§ 61, p. 915 

, Information, verification, 8 36, p. 948 
Separate counts. 

Effect, 8 184 
Part only', 8 152 

Signature to lndictm|mt, .amendment curing, 8 50 
Waiver, geoerally, post 


Defense, 

Matters of as ground for quashing, § 201, p. 1174 
Negativing defenses, § 116 
Definiteness. Certainty, generally, ante 
Definitions, § 7 

Affidavit, 8 14, n. 86 
Caption, 8 36 
Complaint, 8 H n. 86 
Count, 8 152 
Feloniously, 8 135 
Ignoramus, § 61, p. 914, n. 96 
Information, § 11 
Prosecutor, 8 23 
Second offense, § 12, n. 73 
Separate coun^ § 152 
Surplusage, 8 155, p. 1088 
Unlawfully, § 136 

Variance, discrepancy between allegations and 
proof, 8 254 

Degree, 

Crime or offense, 

See, also. Lesser offenses, generally, post 
Allegations, 8 112 

Amendment changing, 8 240, p. 1252 
Assault and battery, conviction of lesser de¬ 
gree, § 287, pp. 1309-1316 
Burglary, conviction of lower degree includ¬ 
ed, § 279 

Homicide, conviction of lesser degree than 
charged, 8 280 
Joinder of, 

Different degrees In same count, § 162, p. 
1115 

Offenses, separate counts, 8 180, p. 1140 
Prior conviction affecting, averments as to, § 
146, p. 1059 

Robbery, conviction of lesser degree includ¬ 
ed, 8 283 

Successive indictments in respect of, 8 34, p. 
890 

Description of accused by, 8 127, p. 1019 
Delay, bill of particulars, furnishing of, % 156, p. 
1104 

Delegation of duty, prosecuting attorney, charge to 
grand jury, 8 24, p. 867 

Deliberations, grand jury, quashing indictment for 
irregularities, § 208, pp. 1190^1194 
Delinquency of children. 

Female child, rape, • conviction of on charge of 
rape, 8 292 

Prosecution for contributing as requiring indict¬ 
ment, 8^, p. 840, n. 67 
Delivery, information, filing by, 8 74 
Demand, bill of particulars, necessity, 8 156, p. 1103 
Demurrer, SS 219-227, pp. 1218-1238 
Admissions by, 8 223 

Alteration of indictment as ground of, 8 222, p. 
1224 

Amendment after, 

Information, § 238 
Statutory provisions, 8 230, p. 1242 
Bad counts, sustaining as to, 8 226 
Bill of particulars. 

As subject, 8 156, P. 1102 
Motion for as,'8 156, p. 1093 
Certainty on attack by, 8 100, p. 984' 
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Demu rrer—Continued, 

Contradictory allegations, § 222, p. 1229 
Defective statement of offense, § 222, p. 1224 
Determination, § 223 

DifiBculty In proving allegations as ground, § 222, 

p. 1222 

Discharge on sustaining of, § 226 
Disjunctive allegations, § 222, p. 1228 
Duplicity, 

As ground, § 1222, p. 1230 
Waiver by failure to demur, § 308 
Election between offenses after, § 185 
Evidence, consideration of, § 223 
Face of instrument, matters apparent on, § 222, p. 
1222 

Failure to demur, effect, |§ 227, 301, 308 
Failure to rule on, | 223 
Feloniousness, allegation of, § 222, p. 1226 
Form, § 221 

Grammatical errors as ground, § 222, p. 1226 
Grand jury, irregularities relating to, § 222, p. 
1223 

Grounds, § 222, pp. 1221-1233 
Hearing on, | 223 
Indefiniteness, § 222, p. 1228 
Indictment after sustaining demurrer to infor¬ 
mation, § 16 

Indorsements, irregularities in, § 222, p. 1224 
Information after sustaining demurrer to indict¬ 
ment, § 16 

Insufficient statement of offense, § 222, p. 1224 
Irregularities in composition or organization of 
grand jury, § 222, p. 1223 

Joint indictment, sustaining only as to accused 
demurring, § 226 

Judgment on, §§ 224-226, pp. 1235-1238 
Jurisdiction, lack of, § 222, p. 1223 
Limitations, bar of as available on, | 222, p. 

1223 

Misjoinder, § 222, p. 1230 
Misnomer, § 222, pp. 1225, 1232 
Motion to dismiss treated as, f 193, p. 1163, p. 
1162 

Motion to quash as, $ 195 
Multifariousness, § 222, p. 1231 
Nature, § 219 

New indictment after sustaining of, § 34, p. 891 
Nonjoinder of parties, § 222, p, 1232 
Objection by mean's of, f 193, p. 1150; f 194 
OveiTuling, f 225 

Particularity, lack of, § 222, p. 1226 
Pleading over, demurrer overruled, § 225 
Preliminary proceedings, lack of or defects in, $ 
222, p. 1223 

Prior conviction, allegation of, § 222, p. 1226 
Quashing information on, new Information, § 78 
Repeal of statute as ground, § 222, p. 1229 
Repugnancy, § 222, p. 1229 
Requisites, i 221 
Ruling on, § 223 

Scope, 1219 : . 1 ’ 

Signature, irregularities in { 1222, p» 

1224 ’ ^ 

‘Statutbic^'prbVlsIoiiii, ' ' ' ^ 

" AmemJdffielrt’ * 
Following langua^^of'^fiifAtdte,^ $ 221^ 
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Demu rrer—Continued, 

Statutory provisions—Continued, 

Grounds, § 222, p. 1223 

Objections raised by demurrer, $ 194 

Overruling, § 225 

Sustaining § 226 

Time for demurrer, § 220 

‘Stipulations, consideration in hearing on, § 223 
Surplusage as ground of, S 222, p, 1225 
Sustaining of, § 226 
Time for, § 220 

Time of offense, failure to state, § 222, p. 1226 
Uncertainty as ground, § 222, p. 1228 
Unconstitutionality of statute as ground, § 222, 
p. 1229 

Vagueness, § 222, p. 1228 

Variance as ground, § 222, p. 1229 

Verification, lack of or irregularities in, § 222, p. 

1224 

Waiver, 

Duplicity, waiver by failure to demur, { 306 

Failure to demur, § 301 

Filing as, § 333 

Hearing on, § 223, n. 14 

Rulings on, § 311 

Withdrawal, discretion of court, $ 223 
Denial, quashing or setting aside, motion for, § 214, 
p. 1209 

Departure, waiver, S 302 

Deportation, aliens, indictment as essential, i 9, p. 
841 

Deputy clerk, verification of information. Jurat ex¬ 
ecuted by, § 86, p. 951 
Deputy prosecuting attorney, 

Approval of affidavit used as basis of prosecu¬ 
tion, § 88 

Complaint, authority to make, § 87 
Information, 

Authority to file, § 67 
Signing, § 84 

Verification of information by, | 86, p. 049 
Deputy public prosecutor, signing Indictment, § 57 
Description, 

Accused, 

Alder by verdict, i 318 
Amendment changing, § 241, pp. 1256-1259 
Joint defendants, { 128 
Person accused, §§ 127, 128, pp. 1015-1021 
Aider by verdict, property, 1320 
Amendment In respect of, statutory provisions, f 
230, p. 1240 

Caption of indictment, § 36 

Grand jury, commencement of indictment, § 44 

Name of accused, specification, § 127, p. 1015 

Offense charged, S 92, p. 966 

Person accused, §5 128, pp. 1015-1021 

persons otitier than accused, { 142, pp. 1047-1052 

Printed or written matter, § 144 

Prooi, 

Accused or other person, { 247 
Propeity Involved, § 248 
Property, § 143, pp. 10^1055 
Surplusage, unnecessary matters S 155, pi 
1090 
Variance, 

Property involved, { 266 
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Description—Continned, 

Variance—C<Mitinued, 

Third persons, § 265, w>. 1287-1291 
Written or printed matter, § 268 
Verification of information, description of affiant, 
§ 82, p. 952 
Waiver of objections, 

Name of accused, { 306 
Statutory provisions, $ 334 
Destruction, 

Indictment, { 33 

Information, § 77 

Writing of written instruments, 

Averments as to, § 144 
Evidence as to, admissibility, $ 

Different persons or property, single act affecting, 
joinder in same count, § 168 
Direction of court, resubmission to grand jury, § 25, 
p. 875 ; 5 34, p. 891 

Direction of verdict, motion to dismiss as equivalent 
to, § 193, p. 1162 

Directness, statement of offense, § 99 
Discrepancy, allegations and proof, variance, 5 254 
IMscretion of court. 

Amendment, 

Bill of particulars, 1243 
Indictment, % 230, p. 1241 
Information, § 2^ 

Bm of particulars, 5 156, pp. 1094, 1101 
Amendment, § 243 

Manner and time of furnishing, § 156, p. 1104 
Demurrer, 

Pleading over, 5 225 
Withdrawal, § 223 
Election between, 

Counts, 5 189 
Indictments, § 192 
Offenses, § 186 

Indictment on removal from inferior court, § 9, 
p. 846 

Indorsement of indictment, amendment adding, § 
61, p. 915 
Joinder, 

Offenses, separate counts, 5 183, p. 1146 
Several counts, 5 162, p. 1115 
Leave to file information, § 68, p. 921 
Misjoinder, § 178 
Quashing or setting aside, § 196 

Argument on motion, § 214, p. 1209 
Duplicity or misjoinder, § 212 
Insufficiency of evidence, § 209, p. 1197; 
5 210 

Pendency of other indictments, § 205 
Besubmisslon to grand jury, § 25, p. 875 
After demurrer is sustained, § 34, p. 891 
Variance, materiality, § 255 
Disjunctive acts, single offense, joinder in same 
count, 5 166, p. 1121 
Disjunctive allegations, § 101 
Aider by verdict, § 319, p. 1350 
Amendment curing defects, § 240, p. 1255 
Demurrer on account of form, § 228, p. 1228 
Statutory offenses, § 139, p. 1036 
Surplusage, rejection as, § 155, p. 1087 


Dismissal, 

See, also. Quashing or setting aside, gener¬ 
ally, post 

Demurrer, motion to dismiss treated as, § 193, p. 
1162 

Election between counts, supplying by, § 190 
Information, new information, § 78 
New indictment after, § 34, p. 891 
Variance as ground, § 270 
Disorderly conduct. 

Indictment as essential in prosecution for, § 9, 
p. 840, n. 68 

Larceny, conviction on proof showing guilt of, 
5 299, p. 1327, n. 66 
Disorderly houses. 

Included offenses, conviction on charge of keep¬ 
ing, § 295 

Joinder of defendants charged with keeping, § 
159, p. 1107 

Dispersement, grand jury, indictment after, § 20 
Disqualification, 

Grand juror, § 17 

Demurrer as lying for, 5 222, p. 1224 
Quashing Indictment for, § 196; § 207, p. 
1188 

Prosecuting attorney, statutory provisions, § 19 
Distinct offenses. 

Election between counts charging, § 187, p. 1153 
Joinder, 

CSounts charging, § 183, pp. 1141-1147 
Parties, § 159, p. 1108 
Same count, § 162, p. 1112 
Single indictment, in, § 161 
Solicitation, indicting as, § 151 
Variance, conviction on evidence of, § 261 
Distinctions, 5 

District attorneys. Prosecuting attorneys, generally, 
post 

Docketing, indictment, § 31, p. 881 
Double jeopardy. 

Certainty in statement of offense so as to pre¬ 
clude, § 100, p. 978 

Joinder of offenses, separate counts, § 183, p. 1143 
Quashing or setting aside on ground of, § 204 
R^lication to motion to quash setting up, % 217 
Statement of offense, protection against, § 90, p. 
959 

Variance resulting in, § 254 
Place of offense, § 256 
Time of offense, § 267, p. 1279 
Drawing, grand jurors, compliance with law, § 17 
Driving while intoxicated, indictment as essential in 
prosecution for, 5 9, p, 842, n. 86 
Dueling, induded offenses, conviction on charge of, 
i 295 

Duplicate, filing informations in, § 78 
Duplication, indictments, § 34, p. 889 
Duplicity, 

Aider by verdict, § 321 
Amendment to avoid, § 240, p. 1254 
Clerical error as resulting in, § 176 
Construction of count in determining, 5 176 
Continuando, offense proi)erly laid under, 5 169 
Cure by. verdict, 5 835 
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Duplicity—Continued, 

Demurrer, 

Ground of duplicity, § 222, p. 1230 
Waiver by failure to demur, § 308 
Distinct facts constituting single offense, joinder 
in same count, § 164, p. 1116 
Election between offenses as curing defect, § 186 
Insuflaciently averred offenses joined in same 
count, § 174 
Joinder of offenses. 

Same count, § 162, pp. 1112-1115 
Same indictment, § 161 

Larceny of different articles, charge of, § 168 
Objection of, method of raising, § 193, p. 1160 
Punctuation as resulting in, § 176 
Quashing on account of, §§ 212, 215 
Rape, charge of assault and battery as rendering 
duplicitous, § 170, n. 12 
Separate coimts, §§ 154, 178 
Waiver, §§ 308, 335 

Dynamiting building, attempt, conviction on charge of 
completed offense, § 285, p. 1308, n. 16 
Election, 

Between counts, §§ 187-191, pp. 1151-1158 
Compelling, § 187, p. 1151 
Discretion of court, § 189 
Effect, § 191 

Improper joinder, § 187, pp. 1151-1166 
Right of prosecution, § 187, p. 1161 
Sufficiency, § 190 
Time for, § 188 
Variance requiring, § 254 
Between indictments, § 192 
Between offenses, §§ 185, 186, pp. 1148-1151 
Compiling, § 185 
Right of prosecution, § 186 
Same count, § 186 

Joinder of defendant charged with violating laws 
relating to elections, § 159, p. 1106 
Joint or several indictment, § 168 
Misjoinder of parties, compelling, § 160 
Of methods, prosecuting attorney, § 16 
Offenses relating to elections, indictment as es¬ 
sential, § 9, p. 840, n. 68 

Elements of offense, allegation of, § 130 
Embezzlement, 

Attempt, conviction on charge of completed of¬ 
fense, S 285, p. 1307. 

Conjunctive charge of, § 166, p. 1121, n. 22 
Continuing offense, joinder in same count, § 169 
Description of property, different description In 
separate counts, § 179, p. 1136 
Election between. 

Counts, § 187, p. 1151, n. 22; § 187, p, 1154 
Misappropriations charged, § 185, n. 86 
Included offenses, conviction on charge of, | 296 
Joinder of offenses. 

Different or separate counts, 1179, p. 1134, n, 
87, p, 180, p. 1139 

Single act affecting different i)er8ons, $ 
Larceny, 

Conviction under diarge of, 5 290 
Evidence as admissible under charge of, $ 
263, p. 1269, n. 39 

Joinder of counts, $ 180, p. 1139; § 183, p. 
1143 


Embezzlement—Continued, 

Owner or possessor of property, amendment 
changing name or description, § 241, p. 1258 
Time of offense, 

Averments as to, § 125, p. 1008, n, 23 
Variance, § 257, p. 1281 

Value, amendment correcting statement as to, § 
240, p. 1254 

English language, statement of offense, use of, § 93 
Equal protection of law, quashing indictment on 
ground of denial of, § 207, p. 1186 
Erasures, effect, |§ 79, 95 
Escape, 

Attempt, conviction on charge of completed of¬ 
fense, § 285, p. 1307 

Included offenses, conviction on charge of, § 295 
Estoppel, formal accusation, absence of, § 3 
Evidence, 

See, also, Proof, generally, post 
* Admissibility under pleadings, § 253, pp. 1269- 
1273 

Averment of matters of, § 115 
Bill of particulars. 

Limiting scope, § 253, p. 1271 
Seeking disclosure, § 156, p. 1098 
Conformity to allegations, § 253, p. 1269 
Cure of defects by, § 319, p. 1351 
Demurrer, consideration of, § 223 
Election between offenses shown by, § 185 
Grand jury, post 

Indictment as required to be sustained by, § 24, 
p. 867 

Joinder of counts, admissibility, § 253, p. 1273 
Motion to quash, testing sufficiency by, § 203 
Objection to reception as objection to sufficiency, 
§ 193, p. 1160 

Other offenses, admissibility, § 253, p. 1272 
Place of offense, admissibility, | 253, p. 1271 
Prior convictions, admissibility, | 2^, p. 1272 
Quashing or setting aside, post 
Statement of offense, alleging matters in nature 
of, § 90, p. 959 

Examination of accused, grand jury, quashing indict¬ 
ment on ground of, § 209, p. 1197 
Exertions, 

Objection of duplicity by, $ 193, p. 1160 
Objections raised by, statutory provisions, $ 194 
Statutory offenses, averments as to, $ 140, 
1043-1047 
Exhibits, 

Construction in connection with, § 107 
Demurrer, consideration, § 223 
Writing attached as, sufficiency, $ 144 
Extended term, return of indictment at, § 20 
Extortion, 

Amendments, correcting allegations, § 2^, p. 1255 
Attempt, conviction on charge of completed of¬ 
fense, § 285, p. 1307 

Bribery, joinder of counts for, $ 180, p. 1139 
Election between counts, § 187, p. 1153 
Name of victim, amendment changing, § 241, p. 
1259 

Extradition, federal procedure, application, § 9, p. 839 
Extrinsic evidence, grand jury, impeachment of find¬ 
ing by, § 24, p. 874 

Extrinsic matters, soiplusage, rejection as, $ 165, p. 
1091 
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False imprisonment, prosecutor, liability for damages, 
§ 23 

False pretenses, 

Embezzlement, conviction on charge of, § 295 
Included offenses, conviction on charge of, § 295 
Larceny, 

CJonviction of charge of, § 290 
Joinder of counts for, § 183, p. 1143 
Owner or possessor of property, amendment 
changing name or description, § 241, p. 1258 
Value, amendment correcting statement as to, § 
240, p. 1254 
Federal constitution. 

Grand jury, concurrence in finding, § 24, p. 873 
Information, prosecution in state courts by, f 12 
Presentment, 

Application of provisions requiring, § 9, p. 839 
Requirements, § 28 

Quashing indictment for denial of equal protec¬ 
tion under, 5 207, p. 1186 
Federal courts, 

Higji seas, averments as to venue in respect of 
offenses on, § 122, p. 1001 

Information, swearing to before clerk, S 86, p. 950, 
n. 88 

Jurisdiction, 

Allegation as to, % 110 
Negativing, § 122, p. 1003 
Simultaneous terms in same district, finding in¬ 
dictment during, § 20 

Federal grand Jury, amendment of indictment by, § 
230, p. 1239, n. 9 
Felonies, 

Accessories, 

After the fact, charging as, $ 149 
Charging as, § 148, p. 1073 
Assault, conviction of felonious assault on. 

Charge of assault with intent to kill, § 287, p. 
1311 

Indictment for rape, § 292 
Breaking and ^tering with intent to commit, con¬ 
viction of lesser offense on charge of, § 2^ 
Complaint as condition precedent to information 
chaiging, § 73, p. 925, n. 82 
Conjunctive charge, alternative phases of same 
offense, f 166, p. 1122 

Construction of indictment for, § 107, n. 24 
Election between counts, discretion of court, § 189 
Indictment as lying for felonies at common law, 
§8 

Joinder of offenses, 

Distinct feloniesi, $ 183, p. 1143 
Misdemeanors, $ 183, p. 1144 
Malice, averments as to, 1134 
Misdemeanor, 

Conviction on chaige of, § 272 
Election between counts charging, % 187, p. 
1153, n. 33 

Joinder of counts, § 183, p. 1144 
Murder in connection with, manslaughter convic¬ 
tion under charge of, f 280 
Necessity of indictment for felony, f 9, pp. 837-850 
Pielizninary examination as prerequisite to filing 
information, | 73, p. 930 
Prosecution by information, § 12 
. *Xime of offmise, avermaits as to, { 124 
Verification of infonnation, { 86, p. 949 . 


Feloniously, amendment inserting word, § 240, p. 1253 
Feloniousness, allegations of, § 135 
Fictitious name. 

Amendment correcting, | 241, p. 1257 
Description of accused by, § 127, p. 1018 
Filemark, indictment, mistake or omission, § 29 
Filing, 

Affidavit or complaint supporting information, | 
73, p. 929 

Aider by verdict, § 315 
Indictment, § 29 

Amendment of record as to, 5 31, p. 885 
Indorsement showing, | 60 
Quashing for failure to show, § 208, p. 1191 
Information, §§ 66-76, pp. 918-938 

Affidavit or complaint supporting, § 73, p. 929 

Affidavits as condition precedent, § 73, p. 925 

Arrest of accused, § 70 

Authority to file, § 67 

Binding over as prerequisite, § 73, p. 931 

Commitment, 

As prerequisite, § 73, p. 931 
Conformity, § 73, p. 935 
Complaint as condition precedent, § 73, p. 925 
Conformity to. 

Commitment, § 73, p. 935 
Preliminary proceedings, § 73, p. 933 
Coroner’s inquisition as sufficient basis, § 73, 
p. 9S1 

Custody of accused as essential, § 70 
Duty to file, § 67 

Failure of grand jury to find indictment, § 72 
Finding of probable cause as prerequisite, § 
73, p. 931 

Indorsement of, § 73, p. 929; § 74 
Jurisdiction of court, § 69 
Leave of court, § 68, pp. 920-923 
Mode, § 74 
Necessity, § 76 
Preliminary examination. 

As prerequisite, 5 73, p. 929 
Basing on proof submitted, | 73, p. 932 
Preliminary proceeding, § 73, pp. 924r-936 
Conformity, | 73, p. 933 
Presentment as foundation, § 73, p. 932 
Prosecuting attorneys, post 
Refiling after alteration, § 76 
Session of grand jury as essential, § 71 
Time, | 75 

Statutory provisions, 

Indictment, $ 29 
Information, 

Compliance with statutory provisions, § 
73, p. 924 
Necessity, § 76 
Term, 5 75 

Waiver of irregularities, J 330 
Waiver, i)ost 

Filing away, indictment, S 80 
Finding, 

Aider by verdict, irregularities^ S 815 
Amendment of record as to finding of indlctmentr 
i 31, p. 885 
Caption, 

As required to i^)ecif^, § 39 
Showing as to finding, if 88, 40 ^ 

Date of offense prior to, f 125, ^ ,1009 
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Finding—Continned, 

Filing of information as dependent on failure to 
find indictment, § 72 
Grand jury, §§ 24-26, pp. 866-877 

Negative finding, § 25, pp. 874-877 
Probable cause, condition precedent to filing in¬ 
formation, § 73, p. 931 

Quashing or setting aside, objection by motion, § 
330 

Record as required to show, § 31, p. 881 
Waiver, objection as to, statutory provisions, | 
330 

First offense, second or third offense, conviction on 
charge of, § 296 

Flight, limitations, evidence admissible on question 
of, $ 253, p. 1270 

Foreign language, charging offense in, f 93 

Foreign name, describing accused by English transla¬ 
tion, § 127, p. 1016 

Foreign state, prior conviction in, allegations as to, 
§ 145, p. 1062 

Foreman of grand jury. 

Appointment, record of indictment as required to 
show, i 31, p. 884 

Caption of indictment, signing of, § 36 
D^very of indictment to clerk of court, suflaeien- 
cy,S28 

Indorsement of, 

Indictment, true bill, § 61, p. 914 
Signature to indictment, § 61, pp. 913-916 
List of witnesses, return of, § 32 
Oath to witnesses administered by, S 24, p. 870 
Presentation of Indictment by, record as required 
to show, § 31, p. 883 
Signature, 

Indictment, § 55 

Quashing for omission, f 211, p. 1205 
Presentment, § 55, n. 36 

Variance betwe^ name on indictment and that 
in record, § 31, p. 880 

Forgery, 

Amendments, correcting allegations, § 240, p. 1255 
Attempt, conviction on charge of completed of¬ 
fense, § 28^,^, 1307 
Election between, 

Counts, § 187, p. 1151, n. 22 and p. 1154 
Making and uttering of forged check, § 185, 
n. 84 

Induded offenses, conviction on charge of, § 295 
Joinder of offenses or counts, 

Different counts, § 179, p. 1134, n. 87 
DupUcity, § 162, p. 1113, n. 71 
Forgery and assent thereto, § 172* 

1/arceny, S i80» P-1139 
Separate counts, § 180, p. 1139 
Uttering forged instrument, | 183, p. 1144 
Lesser degrees, conviction under charge of, J 284 
Variance, waiver, { 302 

Form, 

Accusation, S 1 

Petty misdemeanors, § 14 
Amendment in matter of, statutory provisions, $ 
230, p. 1240 M » 

Conclusion, indictment, { 49 ^ ^ / n * 
OonstltutSonali .qfmapaance withii f 2 

Defects, aider by verdict, { ^ r. 

Demurrer, { 221 ^ 


Form—Continued, 

Motion to quash or set aside, § 200 
Objections, § 193, w>. 1159-1103 
Of statute, common law offense, indictment con¬ 
cluding, { 141 

Separate counts, §{ 152-154, pp. 1081-1085 
Statutory provisions, conformity to, § 90, p. 964 
Verification, 

Complaint, { 87 
Information, § 86, p. 950 
Waiver, matters of, statutory provisions, { 328 
Formal accusation, 

Constitutional requirements, { 2 
Necessity, f 1 
Waiver or estoppel, § 3 
Formal requisites. 

Caption of indictment, f 36 
Complaint, prosecution based on, { 87 
Indictment, §§ 35-65, pp. 893-918 
Information. §{ 79-^, pp. 940-053 
Formal vote, grand jury, necessity of, § 24, p. 873 
Former convictions. Prior convictions, generally, post 
Former jeopardy. Double jeopardy, generally, ante 
Fornication, 

Adultery, joinder of counts, § 180, p. 1139 
Included offense, conviction of as, § 291 
Joinder, 

Counts or offenses. 

Adultery, § 180, p. 1139 
Bastardy, § 170, n. 10 
Rape, § 180, p. 1139; § 183. p. 1144 
Defendants, { 1^, p. 1106 
Name of woman in charge of, amendment chang¬ 
ing, § 241, p. 1258 

Rape, joinder of counts for, § 180, p. 1139; § 183, 
p. 1144 

Fugitives from justice, 

Preliminary examination, prerequisite to filing of 
information against, { 73, p. 930 
Preliminary proceedings, indictment without, { 18, 
n. 62 

Gaming, 

Conjunctive charge, { 166, p. 1122, n. 22 
Continuing offense, joinder in same count, { 169 
Election between counts, § 187, p. 1154 
Joinder, 

Defendants, { 159, p. 1107 
Offenses, 

Duplicity, { 162, p. 1113, n. 71 
Single act affecting different persons, { 
168 

Variance, time of offense, { 257, p. 1281 
General allegations. 

Bill of particulars, { 156, p. 1096 
Statement of offense, controlling effect, { 102 
Sniplusage, treating as, § 155, p. 1090 
General duunge, sufficiency, $ 130 
General demurrer, { 221 
Generic terms, 

Cawirging offense in, { 130 

Statutory offenses, diarging in language of stat¬ 
ute, § 139, p. 1042 
Gis^ of offense^ 

Allegatl<ms as to, {{ 129-138, pp. 1021-1031 
Variance as to, { 261 

Good faith, Indictment importing, § 24, p. 873 
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Grade of offense. 

See, also. Lesser offenses, generally, post 
All^ation of, S 112 
Charging different grades, § 130 
Joinder of different grades in same count, § 162, 
p. 1115 

Prior conviction affecting, averments as to, § 144, 
p. 1059 

Grammatical errors, 

Aider by verdict, § 313 
Amendment correcting, { 240, p. 1254 
Commencement of indictment, S 44 
Demurrer on ground of, § 222, p. 1226 
Statement of offense, § 96 
Grand jury, 

Absence of members, validity of indictment as af¬ 
fected, § 17 

Accusation by, Indictment as required to show, § 
46 

Amendment of indictment, $ 229 
Attendance of witnesses, quashing indictment for 
irregularities, $ 208, p. 1191 
Bill ignoramus, effect of return of, § 25, p. 874 
Caption of indictment, showing as to, § 40 
Challenge, quashing Indictment on ground for, § 
207, p. 1183 

Charge to, validity of indictment as affected, § 24, 
p. 867 

Cleric, signing indictment, § 55 
Commencement of indlctmBit, averments as to, § 
44 

Compelling accused to testify, validity of indict¬ 
ment as affected, § 24, p. 870 
Competency, evidence on which indictment based, 
S 24, p. 868 

Complaint used as basis for prosecution, § 87 
Composition and constitution, 

Aider by verdict, S 614 

Demurrer on ground of irr^ularities in, § 
222, p. 1223 

Quashing indictment for irregularities in, S 
207, pp. 1182-1190 

Waiver of objections relating to, §§ 303, 329 
Condusiveness of finding, § 24, p. 873 
Concurrence in finding, § 24, p. 873 
Conditional findii^, § 24, p. 866 
Consent to amendment, § 229 
Constitutional provisions, necessity of present¬ 
ment, § 9, p. 838 

Continuance beyond term, quashing indictment 
because of, § 207, p. 1183> n. 20 
Corroboration, testimony before, § 24, p. 872, 
n. 76 

Coimty for which inquiring, commencement of in¬ 
dictment showing, $ 44 

Credibility of witnesses, determination of, § 24, 
p. 872, n. 76 
Demurrer on ground of, 

Disqualification of juror, § 222, p. 1224. 
Irregularities relating to grand jury, § 222, 
p. 1223 

Directing prosecuting attorney to file informa¬ 
tion, § 68, p. 922 

Preliminary examination, $ 73, p. 930 
Dififpersement, indictment subsequent to, § 20 


Grand jury—Continued, 

Disqualification, 

Demurrer as lying for, disqualification of 
juror, § 222, p. 1224 

Quashing indictment on ground of, § 196; § 
207, p. 1187 

Validity of indictment as affected by disqual¬ 
ification of member, $ 17 
Drawing or selection. 

Compliance with law, § 17 
Quashing indictment for irregularities, § 207, 
p. 1184 

Waiver of irregularities, $ 303 
Evidence, 

Compelling accused to testify, validity of in¬ 
dictment as affected, § 24, p. 870 
Competency, evidence on which indictment 
based, § 24, p. 868 

Corroboration, testimony before, § 24, p. 
872, n. 76 

Extrinsic evidence. Impeachment of finding 
by, § 24, p. 874 

Quashing indictment for insuflaclency of evi¬ 
dence before grand jury, § 209, p. 1195 
Resubmission, § 34, p. 892 
Return into court of minutes of evidence, § 32 
To sustain indictment, § 24, p. 867 
Unknown matters, § 249 
Examination of witnesses, 

Mode and place of, § 24, p. 870 
Quashing Indictment for irregularity, § 208,. 
p. 1191 

Extrinsic evidence, Impeachment of finding by,. 
§ 24, p. 874 

Filing indictment in presence of, § 29 
Finding, §§ 24-26, pp. 866-877 
Foreman of grand jury, generally, ante 
Formation, quashing indictment for irregulari¬ 
ties, § 207, p. 784 
Impaneling, 

Amendment of record of indictment as to, & 
31, p. 885 

Caption of indictment, iiShowing as to, § 40 
Compliance with law, § 17 
Quashing indictment for irregularities, § 207, 
p. 1184 

Record of indictment as required to show, f: 
31, p. 884 

Impeachment, finding of, § 24, p. 874 
Inquiry, duty of, § 24, p. 868 
Insuflaclency of evidence before^ quashing in¬ 
dictment, § 209, p. 1195 

Interference with, quashing indictment for, § 208^ 
p. 1192 

Intoxication of members, validity of indictment 
as affected, § 24, p. 867 
Irregulfuities, 

Organization, § 17 

Quashing on ground of irregularities in com¬ 
position and organization, f 207, pp. 
1182-1190 

Relating to grand jury, waiver, i$ 303, 329 
Jurisdiction, necessity, 117 
Knowledge of facts^ indictment'retained on, t 
24, p. 868 
Legality of. 
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Grand jury—Continued, 

Legality of—Continued, 

Constitution, motion to quash indictment as 
proper test, § 207, p. 1182 
Organization, showing as to, § 24, p. 874 
Minutes, 

Misnomer as affecting validity of indictment, 

§ 24, p. 871, n. 73 

Motion for inspection as motion to dismiss, 

S 193, p. 1162 

Eeturn of minutes of evidence Into court, 

§ 32 

Misconduct, quashing indictment for, § 208, p. 
1190 

Mode of examination of witnesses, § 24, p. 870 
Names of jurors, waiver of failure to state in 
indictment, § 302 

Negative finding, § 25, pp. 874r-877 
No bill, public record of voting, § 25, p. 875 
Notice, drawing or selection, § 17 
Number, 

Caption of indictment as required to show, 

$ 40 

Commencement of indictment as required to 
give, § 44 

Compliance with requirements, f 17 
Concurrence in finding, § 24, p. 873 
Quashing indictment for failure of requisite 
number to concur, § 208, p. 1191 
Oath or aflirmation, witnesses before, $ 24, p. 

870 

Organization, 

Amendment of record of indictment as to, § 
31, p. 885 

Caption of indictment, showing as to, $ 40 
Demurrer on ground of irregularities, § 222, 
p. 1223 

Legality of as essential, § 17 
Quashing indictment for irregularities in, 
§ 207, pp. 1182-1190 

Outside infiuence from written matter, validity 
of indictment, S 24, p. 870 
Petition presented to, quashing indictment on 
ground of, $ 208, p. 1194 

Place of examination of witnesses, § 24, p. 870 
Polling in open court, § 24, p. 874 
Presence of unauthorized persons, quashing in¬ 
dictment, S 208, p. 1192 
Presentment, § 7 

Presentment by prosecuting attorney to grand 
jury, i 19 

Prima facie showing before, necessity, § 24, p. 

871 

Qualifications, waiver of objections, § 303 
Quashing or setting aside, post 
Keasonable doubt, finding of true bill as requir¬ 
ing showing beyond, § 24, p. 871 
Keassembly after discharge, validity of indict¬ 
ment returned, § 20 
Becommittal, $ 229 
Beconsideration, f 25, pp. 874-877 - 
After indictment found, § 26 
Quashing indictment because of, § 208, p. 
1192 

Beeord of indictment, showing matters renting 
to, i 31, p. 883 


Grand jury—Continued, 

Betum of. 

Bill, § 28 

Minutes of evidence, § 32 
Review, sufficiency of evidence before, $ 24, p. 
871 

Right to file information as requiring session of 
grand jury, § 71 
Selection, post 

Signing indictment, foreman or members, § 55 
Special finding, § 24, p. 866 
Submission to, § 7 
Summoning, 

Quashing Indictment for irregularities, S 207, 
p. 1184 

Waiver of irregularities, § 303 
Swearing of, compliance with law, § 17 
True bill, finding of as essential, g 24, p. 866 
Unknown matters. 

Proof of, § 249 
Variance in respect of, § 269 
Vacancies, designation of members to fill as af¬ 
fecting indictment, g 20 

Vacation, objection to indictment by jury or¬ 
dered in, g 20 

Vote on indictment, g 24, p. 873 
Waiver, 

Failure to state jurors* names in indictment, 
g 302 

Objections relating to constitution, g 303 
Privilege of accused testifying before, g 24, 
p. 870 

Withdrawal of indictment, g 26 
Witnesses, 

Attendance of witnesses, quashing indictment 
for irregularities, g 208, p. 1191 
Determination of credibility, g 24, p. 872, n. 
76 

Examination, 

Mode and place, g 24, p. 870 
Quashing indictment for irregularity, g 
208, p. 1191 

Failure to call, g 24, p. 871 
Oath or affirmation, g 24, p. 870 
Presentment on testimony of, g 24, p. 868 
Quashing indictment, competency, g 214, p. 
1213 

Resubmission, g 34, p. 892 
Return of list, g 32 
Swearing, g 24, p. 870 

Written matter, outside infiuence from, g 24, p. 
870 

Grand larceny, 

Accessory before the fact, conviction of petit 
larceny on charge of, g 297 
Petit larceny, conviction under charge of, g 281 
Greater offense. 

Amendment striking out charge of, g 240, p. 
1255 

Conviction of lesser, 

Insuffidency of charge, g 276 
Offenses included in charge, g 286 
Joint indictment, conviction of, g ^ 

Lesser offense included in charge, acquittal of 
graver charg^ g 286 
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Greater oflFense—Continued, 

Proof sufficient to establish charge, effect, § 299, 
pp. 1327-1330 

Successive indictment for same act as constitut¬ 
ing higher offense, % 34, p. 890 
Guilty knowledge, averments as to, § 153 
Habitual criminals, allegations as to prior convictions, 

§ 145, p. 1064 

Handcuffs, grand jury, accused brought into jury 
room with, | 24, p. 867 

Hard labor, indictment as essential in prosecution in¬ 
volving imprisonment with, § 9, p. S42 
Heading, indictment, caption distinguished, 8 36 
Hearing, 

Demurrer, § 223 

Leave to file information, application for, § 68, p. 
922 

Quashing or setting aside, motion for, § 214, pp. 
1209-1215 

Hearsay evidence, quashing indictment based on, § 
209, p. 1197, n. 33 

High seas, venue, particularity as to offenses on, § 

122, p. 1001 

Higher offense. Greater offense, generally, ante 
Homicide, 

Abortion, ante 

Aiding and abetting, conviction of manslaughter 
on charge of, 8 297 

Amendments, correcting allegations, 8 240, p. 1255 
Assault with intent to kill, 

Conviction of. 

Assault and battery on charge of, 8 287, 
p. 1311 

Lesser offense on charge of, 8 287, pp. 
1309, 1310 

Conviction on indictment for, 8 285, p. 1306 
Attempt, conviction on indictment charging, 8 
284 

Conclusion, 

Indictment, special conclusion, 8 49 
Information, | 82 

Conjunctive charge of, 8 136, p. 1122, n. 22 
Election between counts, 8 137, p. 1154 
Included offenses, conviction on charge of, 8 
289 

Joinder of offenses or counts, 

Different or separate counts, 8 179, p. 1134, 
n.87; 8 180, p. 1139 
Robbery, 8 180, p^ 1139 
Single act affecting different persons, 8 138 
Lesser grade or degree, 

Conviction on proof showing guilt of higher 
degree, 8 299, p. 1328 

Conviction under indictment charging, 8 280 
Lesser offense, conviction on indictment for, 8 
289 

Misdemeanor, conviction of under indictment, 8 
289 

Name of deceased, amendment changing, 8 241, 
p. 1259 

Place of death, amendment respecting, § 242 
Bobbery, joinder of counts, 8 180, p. 1139 
Horse stealing, larceny, conviction of on charge of 
larceny, § 290 

"Hous^tMPedking, larceny, conviction of under Indict- 
mmt for, 8 288 


Husband and wife, 

Joinder in same indictment, 8 159, p. 1110 
Prosecutor as against each other, § 23 
Variance, possession of property, 8 267 
Idem sonans, 

Name of third person, spelling as immaterial, $ 
265, p. 1288 

Quashing indictment, § 211, p. 1204 
Identification, record of indictment, § 31, p. 880 
Identity, 

Fixing identity of offense, § 100, p. 975 
Grand jury, inquiry as to, § 24, p. 868 
Prior conviction, § 145, p. 1061 
Proof of, descriptive matter, § 247 
Statement of offense, statutory offenses, 8 139, 
p. 1040 

Variance in respect of, § 258 
Third persons, 8 265, p. 1287 
Idiots, prosecutor, competency to act as, 8 23 
Ignoramus, 

Indorsement by grand jury, § 61, p. 914 
Return of bill ignoramus, effect, § 25, p. 874 
Illegal arrest, information, right to file as affected, 
8 70 

Immaterial alterations, indictment, validity as af¬ 
fected, § 35 

Impaneling grand jury. Grand Jury, ante 
Impeachment, grand jury, finding of, 8 24, p. 874 
Implication, allegations by way of, § 99 
Impossible date, charge of offense on, 8 125, p. 1009 
Imprisonment, 

Indictment as essential in prosecution involving, 
8 9, p. 841 

Prior conviction, allegation of, | 145, p. 1059 
Inaptness, aider by verdict, 8 319, p. 1349 
Incest, 

Attempt, conviction on charge of completed of¬ 
fense, § 285, p. 1307 

Election between counts, | 187, p. 1152, n. 23 
Included offenses, conviction on charge of, § 295 
Joinder of parties in charging crime of, 8 158 
Rape, joinder of counts, 8 180, p. 1139; 8 183> 
p. 1144 

Incidental offenses, joinder in same count, 8 174 
Included offmises. 

See, also, Lesser offenses, generally, post 
Accessories, conviction on charge as, § 297 
Adultery, conviction on charge of, 8 295 
Affray, conviction on indictment for, 8 295 
Arson, 

Conviction for lesser degree, 8 284 
Conviction on charge of, 8 295 
Assault with intent to commit, conviction on 
charge of completed offense, 8 285, pp. 1304- 
1307 
Attempts, 

Conviction for, 8 284 

Conviction on charge of completed offense, 8 
285, pp. 1304-1307 
Burglary, conviction of, 

Lesser offense on charge of, 8 288 
Lower degree, 8 279 

<Riarge of minor offense as essential for convic¬ 
tion of, 8 275 

Conspiracy, conviction oh charge of, 8 295 
Conviction of, 88 271-300, pp. 1294-1330 
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Included offenses—Continued, 

Different offense, conviction of, §§ 286-295, pp. 
1308-1326 

Disorderly house, conviction on charge of keep¬ 
ing, § 295 

Dueling, conviction on charge of, § 295 
Election law violations, conviction on charge of, 

§ 295 

Embezzlement, conviction on charge of, § 295 
Escape, conviction on charge of, § 295 
False pretenses, conviction on charge of, § 295 
First offense, conviction on charge of second or 
third, § 296 

Forgery, conviction on charge of, § 295 
Fornication, conviction of under more serious 
charge, § 294 
Higher offense, 

Conviction of, | 300 

Insufficiency of chai*ge of higher offense as 
affecting conviction for included of¬ 
fenses, § 276 

Proof sufficient to establish charge of, § 298, 
pp. 1327-1330 

Highest degree, conviction of, § 277 
Homicide, 

Conviction of, § 289 

Conviction of lesser grade or degree, § 280 
Incest, conviction on charge of, S 295 
Joinder in same count, § 170 
Kidnapping, conviction of charge of, § 295 
Larceny, conviction of lesser offense, §§ 281, 290 
Liquor offenses, conviction on charge of, § 295 
Lower degree, conviction of, §§ 278-284, pp, 
1298-1304 

Malicious mischief, conviction on charge of, § 295 
Mayhem, conviction of, § 291 
Misdemeanors, conviction on charge of felony, $ 
272 

Motor vehicles offenses, conviction on charge of, 
§ 295 

Principals in second degree, conviction on charge 
as, § 297 

Proof sufficient to establish higher offense, ef¬ 
fect, § 299, pp. 1327-1330 
Bape, 

Assault with intent, conviction of, § 287, p. 
1313 

Conviction of lesser degree or offense, §§ 282, 
292 

Bescue, conviction on charge of, i 295 
Biot, conviction on charge of, $ 295 
Bobbery, 

Conviction for lesser d^ree, S 283 
Conviction on charge of, § 293 
Statutory provisions as affecting conviction of, 
§ 273 

Sufficiency of allegations for conviction of, §§ 274- 
277 

Wifebeating, conviction on charge of, 5 295 
Incompetency of evidence, quashing information be¬ 
cause of, I 210 

Increase of punishment, indictment as essmitial in 
proceedings for, § 9, p. 841 
Incrimination, 

Indictment based on evidence by accused, valid¬ 
ity, i 24, p. 870 


Incrimination—Continued, 

Quashing indictment on ground of, § 209, p. 1198; 

§ 210 

Indecent assault, 

Carnal knowledge, conviction under charge of, 

§ 292 

Bape, conviction of on charge of assault with in¬ 
tent to rape, § 287, p. 1313 

Indecent liberties, simple assault, charge of as in¬ 
cluding, § 287, p. 1313 
Indefiniteness. Certainty, generally, ante 
Individuals. Private persons, generally, post 
Indorsements, 

Alder by verdict, § 316 
Amendment, | 61, p. 915 
Xames of witnesses, § 65 
Clerk of court, § 60 
Conclusion of grand jury, § 61, p. 913 
Cure of defects or omissions, statutory provisions, 

§ 331 

Demurrer for irregularities, | 222, p. 1224 
Filing, 

Affidavit or complaint supporting indictment, 

§ 73, p. 929 
Indictment, §§ 29, 60 

Foreman of grand jury, true biU, § 61, p. 914 

Ignoramus, § 61. p. 914 

Indictment in general, §§ 60-65, pp. 913-918 

Information, § 85 

Names of. 

Accused, § 63 
Offense, § 62 

Prosecutor or informer, § 23 
Witnesses, § 65 
Presentment, true bill, § 64 
Prosecuting attorney, § 60 

Quashing or setting aside for lack of, 4 211, p. 
1205 

Separate counts, true bill, $ 61, p. 914 
Signature, § 61, pp. 913-916 
Statement of offense, § 62 
•Statute <m which based, § 62 
Surplusage, f 61, p. 915, n. 34 
Title of cause, $ 63 
Title of cause, § 63 
True bill, post 

Waiver, objections relating to, S 305 
Witnesses, information, § 85 
Written instruments, setting out, § 144 
Inducement, describing matters of in statanent of 
offense, § 105 

Infamous crimes, necessity for indictment, $ 9, pp. 838, 
841 

Infamy, prosecutor, Incompetency from, J 23 
Infants, 

Prosecutor, competaicy, S 23 
Variance, possession of property, J 267 
Inferior courts. 

Information, misdemeanors jMrosecuted on, S ^ 
Necessity of indictment, 19, p. 844 
Petty misdemeanors, form of accosathm for prose¬ 
cution of, i 14 
Information and b^ef, 

Ohars^ng offense on, $ 99 

Complaint sui^rting infoimatlQii, verificatioSL by, 
§ 73, p. 928 
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Information and belief—Continued, 

Indictment on, requisites of, § 18 
Verification of information on, § 86, p. dol 
Informer, 

Indorsement of name of, $ 23 
Xecessity for, | 22 
Initials, 

Description or designation by, 

Accused, 

Aider by verdict, § 318 
Christian name of accused, § 127, p. 1017 
Waiver of irregularity, § 306, n. 12 
Persons other than accused, S 142, p. 1049 
Signature to indictment, 

Foreman of grand jury, §55; § 61, p. 915 
Prosecuting officer, § 56 
Variance, 

Proof of as, § 258 
Third persons, § 265, p. 1289 
In limine, objections, § 193, p. 1162 
Innuendo, use of, § 106 

Insanity of accus^, dismissal because of, § 198, n. 35 
Insertions, effect, § 95 
Instructions to, 

Grand jury, quashing indictment for error in, § 
208, p. 1190 

Jury, ele^ion between counts by, 1190 
Intendments, allegation by way of, § 9^ 

Intent, 

Accessories before the fact, charging, S 148, p. 
1075 

Allegation of, $ 134 
Attempts, changing, § 150 
Proof of as essential, $ 244, n, 47 
Same act with different intent, joinder in same 
count, § 167 

Surplusage, allegation of, § 156, p. 1091, n. 85; | 
263 

Variance as to, § 263 
Interlineation, 

Complaint supporting information, effect, § 73, p. 
929, n. 57 

Construction of interlined words, § 107 
Demurrer on ground of, § 222, p. 1224 
Effect, § 95 

Interpretation of, §§ 107,108 

Interrogatories, bill of particulars serving as, § 156, 
p. 1093, n* 93 
Intoxicating liquors. 

Attempts, conviction on charge of completed of¬ 
fense relating to, 1285, p. 1307 
Conjunctive charge, violation of law, § 166, p. 
1122, n. 22 

Continuing offenses relating to, joinder in same 
count, § 169 

Election between counts, § 187, p. 1151, n. 22; § 
187, p. 1154 

Included offenses, conviction on charge of viola¬ 
tion relating to, § 295 

Indictment as essential in prosecutions involving, 
§ 9, p. 841, n. 81 

Lesser offenses, conviction under charge of violat¬ 
ing law, § 284 

Intoxication, grand jury, members of, validity as af¬ 
fected, § 24, p. 867 
Introduction, s^arate counts, $ 152 


Involuntary manslaughter, homicide, conviction un¬ 
der indictment charging, f 280 
Irregularities, 

See, also, Defects, generally, ante 
Complaint on which information based, effect, § 
73, p. 926 

Finding of. Indictment, § 24, p. 867 
Grand jury, 

Organization, § 17 
Waiver, § 303 
Quashing or setting aside, 

Composition and organization of grand jury, 
§ 207, pp. 1182-1190 

Preliminary proceedings, § 206, pp. 1178-1182 
Proceedings of grand jury, § 208, pp. 1190- 
1194 

Issues, 

Matters to be proved, §§ 244-252, pp, 1262-1269 
Quashing or setting aside, motion to quash, § 214, 

p. 1210 

Jeofails, 

Applicability of statutes of, § 326 
Formal defects, statutes of as applicable, § 333 
Jeopardy. Double jeopardy, generally,.ante 
John Doe, description of accused as, § 127, p. 1018 
Joinder of offenses, §§ 161-184, pp. 1111-1148 
Cure by verdict, § 321 
Demurrer for misjoinder, § 222, p. 1230 
Different counts, §§ 178-184, pp. 1132-1148 
Admissibility of evidence, § 253, p. 1273 
Common law offenses, § 181 
Demurrer on ground of, § 222, p. 1232 
Different descriptions of same offense, § 179, 
pp. 1133-1136 

Different offenses arising out of same transac¬ 
tion, § 180, pp. 1136-1141 
Distinct offenses, § 183, pp. 1141-1147 
Effect, § 184 

Incidental offenses, § 180, p. 1138 
Included offenses, | 180, p. 1138 
Inconsistent offenses, § 183» p. 1142 
Punishment differing, § 182 

Distinct offenses, § 183, p. 1142 
Same offense committed in different ways, § 
179, pp, 113^1136 

Same transaction as different offenses, § 180, 
pp. 1136-1141 
Statutory offenses, § 181 
Foigery, ante 

Same count, §§ 162-177, pp. 1112-1131 
Accessorial acts, § 172 
Admissibility of evidence, § 253 
Alternative phases of same offense, § 166» pp. 
1120-1123 

Compelling statement in separate counts, f 
177 

Conspiracy, § 164, p. 1118 
Conspiracy and overt acts, § 171 
Construction of counts, f 176 
Continuing conspiracy, § 164, p. 1118, n. 14 
Continuous acts, offense composed of, § 169 
Demurrer <m ground of, § 222, p. 1231 
Distinct facts constituting single offense, § 
164, pp. 1115-1119 
DupUcity, § 162, pp. 1112-1115 
Incidental offenses^ $ 174 
Included offeises, § 170 
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Joinder of offenses—Continued, 

Same count—Continued, 

Matters in aggravation, § 175 
Representative capacity, § 173 
Same act with different motives, § 137 
Same offense by distinct means, § 165 
Single act affecting different persons or prop¬ 
erty, § 168 

Statutory provisions, § 163 
Same indictment, § 161 
Statutory provisions, § 181 

Alternative phases in same count, § 166, pp. 
1126-1123 

Different counts, § 178 
Same count, § 163 
Same indictment, § 161 
Separate counts, § 183, p. 1145 
Variance, § 264 
Waiver, 

Defects, § 308 
Statutory provisions, § 335 

Joinder of parties and joint indictments, §§ 157-160, 
pp. 1104r-1110 

Accessories before and after the fact, § 148, p. 
1075 

Demurrer, § 222, pp. 1232,1233 

Sustaining only as to accused demurring, § 
226 

Description of joint defendants, § 128 
Greater offense, conviction of, § 298 
Lesser offenses, conviction of, § 298 
Necessity of joint indictment, § 158 
Operation and effect of joint indictment, $ 160 
Partial invalidity of joint indictment, § 17 
Principals in second degree, § 147, p. 1070 
Proof under joint indictment, | 251 
Propriety of joint indictment, § 159, pp. 1106-1110 
Quashing as to part of defendants, i 216 
Quashing for misjoinder, § 212 
Requisites of joint indictment, § 146 
Separate offenses, conviction on proof of, f 259 
Variance, 

Allegations and proof, § 259 
Possession or ownership, § 267 
Waiver of defects, | 308 
Joint owners, description of, § 142, p. 1051 
Journeys, offenses on, averments as to place, $ 122, p. 

1064 

Judges, 

Appearance before grand jury, quashing indict¬ 
ment on ground of, § 208, p. 1193 
Caption of indictment, naming in, § 37 
Judgment, 

Demurrer, hearing on, §§ 224-226, pp. 1235-1238 
Quashing or setting aside, $ 215 
Judicial approval, information, indorsement on, § 85 
Judicial notice, 

Demurrer on facts judicially known, § 222, p. 1222 
Statement of matters of, § 113 
Statutory offenses, § 138 

Junior, adding suffix to words of description, § 142, p. 

1050 

Jurat,- 

' Affidavit supporting information, yeiification 
shown by, § 73, p. 927 


J urat—Continued, 

Affidavit used as basis of prosecution, verification, 
§ 88 

Complaint, verification shown by, § 87 
Verification of information, $ 86, p. 951 
Jurisdiction, 

Aider by verdict, § 313 
AUegation of, § 110 

Caption of indictment, showing as to, § 37 
Demurrer on ground of lack of, § 222, p. 1223 
Filing information in court having, § 69 
Formal accusation as essential to, } 1 
Grand jury, necessity, § 17 
Leave to file information, judge granting, § 68, p. 
922 

Lost indictment, supplying place of, § 33, n. 30 
Objections to lack of, § 194 
Prior conviction, allegations of, § 145, p. 1064 
Quashing or setting aside for lack of, § 201, p. 
1173 

Indictment showing offense not within juris¬ 
diction of court, § 211, p. 1201 
Time of motion, § 1^ 

Record of indictment, showing as to, § 31, p. 883 
Statement of jurisdictional facts in information, 
§83 
Waiver, 

Lack of, § 302 

Nonjurisdictional defects, § 301 
Jury trial, quashing or setting aside, motion for, § 
214, p. 1210 
Justice of the peace, 

Information, affidavit or complaint filed with as 
basis, § 73, p. 927 

Petty misdemeanors, form of accusation for prose¬ 
cution of, § 14 
Kidnapping, 

Election between counts, § 187, p. 1155 
Included offenses, conviction on charge of, § 295 
Kill or murder. Homicide, generally, ante 
Knowledge, 

See, also. Unknown matters, generally, post 
Accessories after the fact, allegation of, § 149 
Charging of, § 133 
Language of statute. 

Attempts, charging in, § 150 

Demurrer in or following, § 221: § 222, p. 1225 

F^oniousness, chgi^ng in, § 135 

Intent, charging in, § 134 

Offenses created by statute, charging in, § 137; § 
139, pp. 1034r-1043 

Quashing or setting aside, motion for, § 200 
Larceny, 

Attempt to commit, conviction on indictment for 
completed offense, f 285, p. 1306 
Burglary, 

Conviction under charge of, § 288 
Joinder of counts, | 180, p. 1138 
Different persons. Joinder in same count, § 168 
Election between counts, § 187, p. 1155 
Embezzlement, 

Conviction on charge of, § 295 
Joinder of counts, § 180, p. 1139; § 183, p. 
1143 

False pretenses, joinder of counts for, { 183^ p. 
1143 
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Larceny—Continued, 

Forgery, joinder of counts, § ISO, p. 1139 
Included offenses. 

Conviction under charge of, § 290 
Joinder in same count, § 170 
Joinder of defendants, § 159, p. 1107 
Joinder of offenses, 

Different counts, S 179, p. 1134, n. 87 
Duplicity, § 162, p. 1113, n. 71 
Lesser degree of offense, conviction under indict¬ 
ment charging, § 281 

Lesser offenses, conviction under charge of, § 290 
Motor vehicles, conviction of driving without own¬ 
er’s consent on charge of, | 290 
Owner or possessor of property, amendment 
changing name or description, § 241, p. 1258 
Receiving stolen property, joinder of counts, | 
180, p. 1138; § 193, p. 1145, n. 45 
Robbery, charge as sustaining conviction of, | 293 
Value, amendment correcting statement as to, § 
240, p. 1254 

Lead pencil, indictment, writing in, § 35 
Leave of court. 

Amendment, 

Complaint and affidavit, § 239 
Information, |§ 233, 234 
Jurat showing verification of affidavit, § 73, p. 
929 

Bill of particulars, renewal of application, $ 156, 
pu 1104 

Filing of information, § 68, pp. 920-923 
Allegation as to, $ 83 

Preliminary examination as prerequisite, § 
73, p. 930 

Quashing on ground of filing information 
without leave, § 206, p. 1181 
New information filed on, § 78 
Presentation of bill, § 19 
Quashing or setting aside, 

Piling information without leave of court, § 
206, p. 1179 

Indictment sent up without leave, § 206, p. 
1179 

Motion filed by, § 199 
Resubmission to grand jury, § 25, p. 875 
Legislature, 

Information, procedure as subject to r^rulation 
by, § 66 

Statement of offense, authority to prescribe man¬ 
ner and form, § 90, p. 960 
Lesser offenses, 

See, also. Included offenses, generally, ante 
Amendment of, 

Indictment as prerequisite to proceeding with, 
§ 230, p. 1242 

Information to charge, necessity, § 237 
Arson, conviction for, § 284 
Assault and battery, conviction of, § 287, pp. 1309^ 
1316 

Attempts, conviction of, § 284 
Breaking and entering, conviction on charge of, % 
288 

Burglary, conviction on charge of, §§ 279, 288 
Carnal knowledge, conviction on charge of, § 285, 
p. 1307 

Ckmi«ctt<m of, $§ 271, 273, 278-284; i 287, p. 1309 
Sufficiency of charge^ { 275 


Lesser offenses—Continued, 

Conviction of—Continued, 

Validity of statute authorizing, J 90, p. 932 
Counterfeiting, conviction under charge of, § 284 
Deadly weapon, assault with, conviction on charge 
of, § 287, p. 1312 
Election to proceed on, § 185 
Forgery, conviction under charge of, § 284 
Fornication, conviction of as, § 294 
Homicide, conviction on. 

Charge of, § 289 

Evidence showing guilt of higher degree, 5 
299, p. 1328 

Joint indictment, conviction of, § 298 
Larceny, conviction of, §§ 281, 290 
Liquor violation, conviction under charge of, § 
284 

Mayhem, conviction on charge of, §S 284, 291 
Perjury, conviction under charge of, § 284 
Principal in second degree, conviction on charge 
as, §297 

Proof sufficient to establish higher offense, effect, 
§ 299, p. 1327 
Rape, 

Assault with intent, conviction under charge 
of, § 287, p. 1313 

Conviction on charge of, |§ 282, 292 
Robbery, 

Conviction of on charge of assault with in¬ 
tent. § 287, p. 1314 
Conviction on charge of, |§ 283, 293 
Shooting, conviction on charge of statutory shoot¬ 
ing, § 287, p. 1314 

Stabbing, conviction under charge of, { 287, p. 
1314 

Statutory provisions, conviction of, § 90, p. 962; 
§§ 273, 278 

Assault and battery, § 287, p. 1309 
Successive indictment for same act as constitut¬ 
ing, § 34, p. 890 

True bill for, effect of finding of, § 24, p. 866 
Lewd cohabitation, joinder of participants ih crime 
of, §158; §159, p. 1107 
Libel and Zander, 

Amendment, correcting allegations, § 240, p. 1255 
Indictment as required in prosecution for criminal 
libel, § 9, p. 840, n. 66 
Joinder of, 

Defendants, § 159, p. 1107 
Offenses, several persons liable, § 168 
Several publications, joinder in one indictment, § 
164i p. 1118, n. 14 
Limitations, 

Amendment of information, bar of statute, § 235 
Anticipating defense of, § 117 
Demurrer, bar of as available on, § 222, p. 1223 
New indictment, loss or destruction of original, 
§ 33 

Proof of offense outside statute of, § 253, p. 1270 
Prosecution barred by, quashing Indictment, § 211, 
p. 1204 

Showing as to offense within period of, § 125, p. 

1010; §246 
Waiver, bar of, § 302 

liquor. Intoxicating liquors, generally, ante 
Long f<Hin of Indictm^at^ bill of particulars, § 156, pt. 
1094 ... 
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Loss, 

Indictment, § 33 
Information, § 77 

Papers, preliminary examination, new examina¬ 
tion as required before filing information, § 

73, p. 931 

Written instniments, pleading, § 144 
Lotteries, promotion and aiding therein, joinder of 
offenses, § 172 

Lower offense. Lesser offenses, generally, ante 
Lunatics, prosecutor, competency, § 23 
Maiden name, charge laid in, marriage after offense, 

§ 142, p. 1049 

Mail, grand Jury, notice by, $ 17, n. 37 
Maim, assault with intent, conviction of assault on 
charge of, § 287, p. 1310 

Malfeasance In office, continuing offense, joinder in 
same count, § 169 
Malice, 

Bill of particulars, matters within, § 156, p. 1099 
Charge of, § 134 

Surplusage, unnecessary allegation of, § 155, p. 

1091, n. 85 
Malice aforethought. 

Conclusion of indictment, employment of term, § 

49, n. 63 

Information for murder, conclusion as required to 
state, § 82 

Malicious mischief, description of property, different 
description in separate counts, § 179, p. 1136 
Malicious prosecution, prosecutor, liability for dam¬ 
ages, f 23 
Malicious shooting. 

Homicide, convietion of under indictment for, § 

289 

Lesser offense, conviction on chaise of, § 287, p. 

1314 

Maliciously, amendment inserting word, § 240, p. 1253 
Mandatory statute, bill of particulars, § 156, p. 1096 
Mann Act, election between counts charging violation 
of, § 187, p. 1155 

Manner of presentation, record of indictment as re¬ 
quired to show, S 31, p. 883 
Manslaughter, 

Abortion, ante 

Accessory before the fact, charging as, § 148, pw 
1074, n. 91 

Conviction of manslaughter on evidence of mur¬ 
der, f 299, p. 1328, n. 72 

Conviction under indictment charging murder, f 
280 

Margin, venue laid in, reference to as sufficient, 8 122, 
p. 1004 

Mar^nal letters, setting out in, 8 144 
Marginal notes, indictment. 

Caption distinguished, 8 36 
Omission as affecting validity, 8 35 
Mark, signing indictment by, foreman, 8 61, p. 915 
Married women, prosecutor, competency to become, 8 
23 

Materiality, variance, 8 ^ 

Description of third persons, 8 265, p. 1287 
Time of offense, 8 267, Pr 1278. 

Mattel's of fact, averments as to, 8114 
Mayhem, 

Assiiult jwith intent to ^emmit, convtetkMi of as¬ 
sault and battery on charge of, 8 287, p. 1310 
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Mayhem—Continued, 

Attempt, conviction on charge of completed of¬ 
fense, § 285, p. 1307 
Included offenses, conviction of, § 291 
Lesser degree, conviction under charge of, § 284 
Lesser offenses, conviction on charge of, 8 291 
Means, 

Allegation of means employed, 8 131 
Principal in second degree, charging, § 147, p. 
1073 

Same offense by distinct means, joinder in same 
count, § 165 
Statement of offense. 

As required to set out, § 90, p. 960 
Averments as to, statutory offenses, § 139, p. 
1041 

Variance in respect of, 8 262 
Merger, presentment, § 7 
Middle names. 

Accused, improper insertion or omission of, 8 127, 
p. 1017 

Description by, persons oth^ than accused, 8 142, 
p. 1049 

Variance, third persons, 8 2^, p. 1289 
Minor offenses. Lesser offenses, generally, ante 
Minutes, 

Amendment of indictment, spreading cm, 3 230, p. 
1243 

Grand jury, 

Misnomer in as affecting indictment, 8 24, p. 
871, n. 73 

Betum of minutes of evidence into court, § 32 
Spreading indictment on, 8 31, p. 881 
Misconduct, 

Grand jury, quashing indictment for, 8 208, p, 1190 
Indictment as lying in prosecution for misconduct 
in office, 8 9, p. 843, n. 2 
Misdemeanors, 

Aiders and abettors, enlarging as principals, 8 147, 
p. 1073 

Attempts, conviction under charge for completed" 
offense, 8 285, p. 13(^ 

Certainty of charge for, 8 100, p. 983 
Certificate of reasonableness, prosecution by in¬ 
dictment, 8 9, p. 845 

Conjunctive charge, alternative phases of same 
offense, 8 166, p. 1123 

Construction of indictm^t for, 8 107, n. 24 
Conviction of, 

Felony on charge of misdemeanor, § 300 
Misdemeanor on charge of felony, § 272 
Election between counts or offenses, 3 185, n. 90 
Counts charging znisdemeanors and felonies, 
8 187. p. 1153, n. 33 
Discretion of court, 8 189 
Feloniousness, charge of, 8 135 
Homicide, conviction of misdemeanor under in¬ 
dictment for, 8 289, 

Indictment as essential in prosecution for, 8 9, p. 
843 

Indictment as lying for, 

Common law, § 8 
Necessity, 8 9, p. 838 

Indorsenotent of name of prosecutor or informer, f 
23 

Joinder of (^mses, 

Fi^ies, 8 183, p. 1144 
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Misdemeanors—Continued, 

Joinder of offenses—Continued, 

Same count, § 162, p. 1113 
Separate counts, 5 180, pp. 1139, 1144 
Preliminary examination as prerequisite to filing 
information, § 73, p. 930 

Principals, accessories chargeable as, § 148, p. 
1073 

Prosecution by information, i 12 
Statute creating, charging in language of, $ 139, 
p. 1037 

Time, averments as to, § 124 
Verification of information, S 86, p. 949 
Misjoinder, 

S^ also. 

Joinder of offenses, generally, post 
Joinder of parties and joint indictments, 
generally, ante 
Aider by verdict, § 321 

Demurrer on ground of, § 221, n. 19; § 222, p. 
1230 

Effect, S§ 160, 184 

Quashing or setting aside on ground of, §| 191, 212 
Separate counts, § 178 
Waiver, § 308 
Misnomer, 

Accused, statement of offense, § 127, p. 1016 
Aider by verdict, § 318 

Demurrer on ground of, $ 222, 1225, 1232 

Offense, record of indictment, § 31, p. 881 
Quashing or setting aside. § 211, p. 1208 
Motion based on, § 200 
Surplusage, rejection as, § 155, pp. 1089,1091 
Variance, third persons, $ 265, p. 1288 
Waiver, §§ 306, 334 
Misspelling, 

Corporate name, materiality, § 265, p. 1290 
Effect, § 96, n. 74 

Quashing indictment for, § 211, p; 1203 
Waiver, § 307, p. 1339, n. 23 
Mistake, 

Description of accused by, § 127, p. 1019 
Indorsement, filing of indictment, $ 29 
True bill, showing indorsement as, § 24^ p. 874 
Mode, 

Accusation, $ 1 

Affixing signatures to information, § 84 
Constitutional provisions, compliance with, $ 2 
Examination of witnesses before grand jury, § 
24, p. 870 

Filing information, § 74 
Verification of information, § 86, p. 950 
Money, 

Description of, § 143, p. 1053 
Variance, description of, § 266 
Moot questions, 

Accusation presenting, § 4 

Quashing or setting ajside, moticm for, $ 214, p. 
1211 

Motions, 

Amendment of indictment, requirement as to, § 
230, p. 1243, n. 69 
BiU of particulars, $ 156, p. 1103 
Quashing or setting aside, generally, post 
Waiver, rulings on, § 311 

Motive, same act with different motive^ Joinder in 
same count, {167 


Motor vehicles, driving without owner’s consent, con¬ 
viction of on charge of larceny, § 290 
Multifariousness, 

Demurrer on ground of, § 222, p. 1231 
Election curing defect of, § 191 
Municipal corporations, charging offense relating to or 
affecting, § 142, p. 1051 
Murder. Homicide, generally, ante 
Mutilation, indictment, substitution, § 33 
Names, 

Accused, 

Amendment changing, § 241, pp. 1256-1259 
Amendment to correct, statutory provisions, § 
230, p. 1242 

Indorsement on indictment, § 63 
Minutes of court, § 31, p. 881 
Quashing indictment for omission or error in 
respect of, § 211, p. 1203 
Statement of offense, showing in, § 127, p. 
1015 

Variance, § 258 
Alias, generally, ante 
Caption of indictment, names of^ 

Grand jurors, § 40 
Judges, § 37 
Parties, § 41 
Grand jurors, 

Caption of indictment as required to give, § 
40 

Commencement of indictment as required to 
give, § 44 

Record of indictment as required to show, § 
31, p. 884 

Judges, caption of indictment showing, i 37 
Offense, 

Amendment changing, § 240, p. 1256 
Designation of, § 111 
Indorsement on indictment, f ^ 

Setting out names of parties in information, § 80 
Variance, 

Accused’s name, § 258 
Third persons, f 265, pp. 1287-1291 
Victim, complaint supporting information, 
showing of, § 73, p. 926, n. 93 
Witnesses, indorsement, 

Indictment, $ 65 
Information, § 85 

QuaiSiing for omission, § 211, p. 1206 
Waiver of irregularities, § 305 
Narcotic drugs, variance, time of sales of, $ 257, p. 
1281 

National Banking Act, indictment as essential in 
prosecution for offenses against, $ 9, p. 841, n. 81 
Nature, $ 11 
Necessity, 

Caption, indictment, f 36 
Piling of information, § 76 
Indictment or preeentmmit, 5 PP. 837-850 
Information, { 13 
Joint indictment, § 158 
Negative averments. 

Disjunctive in pleading, $ 101 
Nonfeasance, charging act of, S 99 
Prior conviction, pardon, § 145, p. 1061 
Proof of as essential, i 244 
Statutory exertions, waiver of failure, { 319, p. 
1350 
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Negative averments—Continued, 

Statutory offenses, exceptions or provisos, § 140, 
pp. 1043-1047 

Validity of statute dispensing with, § 90, p. 961 
Negative finding, grand jury, effect of, % 2o, pp. 874- 
877 

Negative matters, averments as to, § 116 
Negligent homicide, conviction for lesser offense of, § 
280 

New indictment. 

Complaint and hearing as basis for, § 2.5, p. 875 
Loss of original, § 33 

New information, loss or destruction of original, § 77 
New trial. 

Election between counts, motion on hearing for, § 
188 

New information after grant of, § 78 
Quashing or setting aside after grant of, § 190 
Nickname, description of accused by, § 127, p. 1017 
No biU, 

Indorsement as by grand jury, § 61, p. 914, n. 96 
Public record of action of grand jury In voting, 
§ 25, p. 875 
Nolle prosequi, 

Duplicity, cure by, § 240, p. 1255 
Election between counts, supplying by, § 190 
Indorsement of name of prosecutor on indictment 
after, § 23 

Information after, § 16 
New indictment after, § 34^ p. 891 
Quashing or setting aside after, § 195 
Nonfeasance, charging act of in n^ative manner, § 99 
Notary public, verification of information, § 86, p. 960 
Notice, 

Amendment of Information, | 237 
Charging accused with, § 333 
Grand jury, drawing or selection, f 17 
Nuisance, 

Description of property involved, § 143, p. 1052 
Keeping and assisting in, joinder of offenses, S 
172 

Number, 

Grand jurors. Grand jury, ante 
Indictment identified by, minutes of court, § 31, 
p. 881 
Numbering, 

Counts in indictment, demurrer for failure, § 222, 
p. 1232 

Indictments, | 35 
Separate counts. 

Indictment, § 35 
Information, § 79, n. 37 
Statement of offense, use of, § 94 
Nunc pro tunc, 

Demurrer, order filing and overruling, § 220 
Filing, 

Indictment, Indorsement by clerk, $ 60 
Information, correction of defects, § 74 
Indorsement, supplying omissions in indorsement, 
§29 

Record of indictment, amendment, § 31, p. 885 
Signing information, curing defects, § 84 
Oaths or affirmations. 

See, also. Verification, geiierally, post 
Grand jury, 

Caption of indictment, showing as to, § 40 


Oaths or affirmations—Continued, 

Grand jury—Continued, 

Record of indictment as required to show, § 
31, p. 884 
Swearing of, § 17 
Witnesses before, § 24, p. 870 
Information, 

Filing on, § 86, p. 948 
Persons who may administer, § 86, p. 950 
Presentment on, § 11 
Presentment on, § 7 

Commencement of indictment showing, § 46 
Information, § 11 
Separate counts, § 47 
Second indictment on, § 34, p. 892 
Separate counts, presentment on, § 47 
Objections, 

Demurrer proceedings, § 219 

Election between counts, necessity, § 187, p. 1152 

Form, § 193, pp. 1159-1163 

Statutory provisions, § 194 

Time, § 193, p. 1162; § 194 

Waiver, generally, post 

Obliteration, indictment unintelligible by, re-establish¬ 
ment, § 33 
Obscene writings. 

Bill of particulars in respect of, § 156, p. 1097, n. 
11 

Excuse for not setting out, § 144 
Obstructing justice, joinder of offenses, different 
counts, § 179, p. 1134, n. 87 

Obstructions, description of property involved, § 143, 
p. 1052 
Offenses, 

Election between, §§ 185, 186, pp. 1148-1151 

Included offenses, ante 

Joinder of offenses, ante 

Lesser offenses, ante 

Other offenses, post 

Prosecution by indictment, offenses requiring, § 
9, p. 839 

Specification in record of indictment, § 31, p. 881 
Statement of offense, generally, post 
Statutory provisions, post 

Official capacity, informatioa, designation by officer 
signing, § 84 
Omissions, 

Commencement of indictment, § 44 
Conclusion, indictment, § 49 
Amendment curing, § 53 
Record of indictment, supplying, § 31, p. 880 
Statement of offense, § 97 
On or about. 

Averments as to offense, f 125, p. 1008 
Variance, charge of offense committed, | 257, p. 
1279 

Open court, 

Demurrer presented in, § 221 
Piling in. 

Demurrer questioning, § 222, p. 1224 
Indictment, § 29 

Return or presentment of indictment in, f 28 
Opening statement. 

Demurrer after, § 220 
Dismissal of accusation on, § 201, p. 1174 
Opium den, joinder of defendants charged with fre 
i quenting, § 159, p. 1106 
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Oral motion, qnasliing indictment, § 200 
Order of court, 

Amendment of, 

Indictment, § 230, p. 1242 
Information, §§ 234, 237 
Indictment found on, § 23 

Information Hied by, preliminary examination as 
prerequisite, § 73, p. 930 
Leave to file information, § 68, p. 922 
Prior indictment, setting aside, § 34, p. 889 
Quashing or setting aside, § 215 
Ordinances, 

Complaint or affidavit for prosecution for viola¬ 
tion of, § 14 

Indictment as essential in prosecution for violat¬ 
ing, § 9, p. 840 
Pleading, § 113, n. 81 

Organization, grand jury. Grand Jury, ante 
Original indictment. 

New indictment after loss of original, § 33 
Waiver of absence of, § 302 
Original information, new information on loss or de¬ 
struction, § 77 
Other offenses, 

See, also. Included offenses, generally, ante 
Evidence, admissibility, § 253, p. 1272 
Inclusion, conviction ol^ S§ 286-295, pp. 1308-1326 
Variance, 

Admission of evidence of, § 261 
Proof of as, § 257, p. 1280 

Outside influence, grand jury, validity of indictment 
based on, S 24, p. 870 
Overt acts, 

Attempts, charge of, 1150 
Conspiracy, 

Election between counts charging, § 187, p. 
1153 

Joinder, $ 171 

Joinder of counts for, $ 180, p. 1140 
Solicitation, diarging, § 151 
Ownership, 

Amendment in respect o^ indictment, § 230, p. 
1242 

Averments as to, § 143, pp. 1052-1055 
Different description in separate counts, S 179, p. 
1136 

Separate coimts, reference between as to allega¬ 
tion of, $ 154 

Variance in rei^pect of, f 267 
Pandering, election between counts, $ 187, i>. 1155 
Papers, wrongful production before grand jury, quash¬ 
ing indictment for, $ 209, p. 1196 
Pardon, negative averments as to in respect of prior 
conviction, $ 145, p. 1061 

Partial insufficiency, quashing on ground of, $ 213 
Particular forms, accusation, §§ 5-16, pp. 835-855 
Particular offense, charging of, $ 1 
Particularity, 

Demurrer for lack of, § 222, p. 1226 
Statemeut ctf offense, 9100, pp. 974-884 

Accessories before the fact, S 148, p. 1074 
* Prior conviction, § 146, p. 1061 

Record of prior conviction, § 145, p, 1063 
Solicitation, $ 151 

Particulars. BUI of partiLculars, generally, ante 
Parties, 

Accused, generally, ante ^ • 


Parties—Continued, 

Joinder of parties and joint indictments, ante 
Names, 

Caption of indictment, § 41 
Setting out in information, § 80 
Partnership, 

Description, i 142, p. 1051 

Individual nature of charge against, § 146 

Variance, 

Name, $ 265, p. 1290 
Ownership of property, § 267 
Peace and dignity of state, affidavit used as basis for 
prosecution, conclusion, § 88 
Peace of sovereignty, conclusion of indictment against, 
§ 50 

Peace of the state, conclusion of information with, § 
82 

Penalty, allegations of, § 112 
Pencil, 

Indictment, writing in, § 35 
Memoranda, indictment, ^ect of, ! 95 
Pending indictments. 

Finding of another indictment notwithstanding, § 
34, pp. 888-893 
Quashing on ground of, § 205 
Pending information, new information, § 78 
Perjury, 

Accomplice, charging as, § 148, p. 1074, n. 91 
Attempt, conviction on charge of completed of¬ 
fense, I 285, p. 1307 
Election between counts, § 187, p. 1155 
Joinder of, 

Defendants charged with, § 159, p. 1107 
Offenses, separate counts, § 180, p. 1139 
Lesser degree, conviction under charge of, § 284 
Quashing indictment for, § 195 
Person, larceny from. 

Conviction of lesser offense under charge of, f 290 
Robbery as Including offense of, § 293 
Personal property, description, § 143, pw 1053 
Petit larceny, 

Conviction of. 

Grand larceny on (ffiarge of petit larceny, § 
300 

Petit larceny under charge of grand larceny, 
§ 281 

Indictment as essential in prosecution for, f 9, p. 
841, n. 76 

Petition, grand jury, quashing indictment because of 
presenting, § 208, p. 1194 
Petty misdemeanors. 

Complaint or affidavit, prosecution by, { 14 
Indictment as essential, § 9, p. 844 
Place, 

Accessories after the fact, allegation of, $ 149 
Admissibility of evidence under pleadings, § 253, 
*p. 1271 

Aider by verdict, toperfect statem^at of, § 317 
Aiding and abetting, ambiguity In laying of, $ 147, 
p. 1073 

AmmidmeBtasto,S230, p« 1242; {242 
Averments as to place of offense, §{ 120^122, pp. 
998-1005 
Repetition, { 126 

Cure of d^ects in statement aa to, statute, { 332 
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Place—Continued, 

Filing, 

Information, § 74 
New information, § 78 
Finding of indictment, § 24, p. 867 

Quashing for irregularity, § 208, p. 1101 
Grand jury, examination of witnesses, § 24, p. 870 
Holding court, caption of indictment showing, § 
38 

Prior conviction, setting out, § 145, p. 1060 
Proof of, § 246 
Repetition of, $ 126 

Same offense committed at different places, sepa¬ 
rate counts diarglng, § 179, p. 1134 
Separate counts, reference between, 8 154 
Signature, information, § 84 
Variance as to, § 256 

Waiver, defects in statement of, statutory pro¬ 
visions, 8 332 

Plea, 

Amendment after, information, 88 233, 234 
As waiver of defects, 8 333 
Demurrer before, 8 220 
Guilty, 

Allegation of as showing prior conviction, § 
146, p. 1061 

Amendment of information after withdrawal, 
1234, m 25 

Election between counts,-motion after, 8 188 
Loss of indictment before plea of accused, substi¬ 
tution, 8 33 

Motion to quash as plea in bar, 8195 
Not guilty, 

Demurrer, 

After, 8 220 
Overruling, 8 225 
Waiver of right to demur, 8 311 
Objections to jurisdiction under, 8 194 
Waiver of Irregularities, § 304 
Quashing or setting aside, motion b^ore, 8 199 
Subsequent indictment after entry of, 8 34, p. 888 
Plea in abatement, 

Grand jury, questioning composition and organiza¬ 
tion by, 8 207, p, 1182 
Misnomer, objection by, 8 211, p. 1203 
Motion to quash, treating as, 8 193, p. 1162 
Objections raised by, 8 194 

Preliminary examination, filing of information 
without, 8 206, p. 1180 
Setting aside, motion as in nature of, 8 196 
Waiver, failure to present, 8 301 
Pleading, 

Construction of after verdict, § 312 
Evidence admissible under, | 253, pp. 1260-1273 
General rules of as applicable, |8 98-106, pp. 972- 
988 

Pleading over, waiver of defects by, 8 311 
Plural, conclusion of indictment, against form of stat¬ 
ute, 8 51 

Pocket-picking, robbery, included offense in charge of, 
8 293 

Poison, murder by, conviction of murder In seamd de¬ 
gree under indictment charging, § 280 
Poisoning animals, conjunctive charge, 8 136, p. 1122, 
n. 22 

Pol!<^ officers, information, verification by, 8 86, p. 
049 

42CJ.S.-97 


Polling grand jury, 8 24, p. 874 
Positiv^ess, statement of offense, 8 90 
Possession of property, variance in respect of, 8 267 
Practicing medicine without license. 

Continuing offense, joinder in same count, 8 139 
Election between counts, 8 187, p. 1155, n. 54 
Preamble, indictment, caption as, 8 36 
Prejudice, 

Amendment, 8 240, p. 1250 
Grand jury, second indictment by, 8 34, p. 892 
Quashing or setting aside without, § 215 
Surplusage not resulting in, rejection, 8 155, p. 
1086 

Trial judge, dismissal on ground of, 8 201, p. 
1174 

Preliminary examination, 

Allegations in information, § 33 
Amendment, 

Charging different offense, 8 240, p. 1252 
Information after, 8 233 

Basing Informatimi on proof submitted, 8 73, p. 
932 

Charging offense disclosed by, 8 73, p. 924 
Duty of prosecuting officer to file information 
after, 8 07 

Failure to hold, demurrer on ground of, 8 222, p. 
1223 

Finding without, 8 18 

Incompetency of evidence on, quashing informa¬ 
tion, 8 210 

Prerequisite to filing of information, § 73, p. 929 
Preliminary hearing, new indictment after quashing 
original, 8 34, p. 892 

Preliminary matters, commencement of indictment, re¬ 
cital of, 8 44 
Preltmlnary proceedings. 

Demurrer on ground of lack of or defects in, 8 222, 
p 1223 

Filing of information, 8 73, pp. 924r-936 
New information, necessity, | 78 
Quashing for irregularities in, 8 206, pp. 1178-1182 
Verification of complaint, waiver in respect of, f 
805 

Waiver, defects in, 8 304 
Pranature motion, election between counts, 8 188 
Presence of accus^ 

Necessity, 8 17 

Quashing or setting aside, ai^nm^t of motion, 
8 214, p. 12U 
Presentment, 

Aider by verdict, 8 315 

Amendment of record of indictment in respect of, 
8 31, p. 885 

Caption of indictment, showing as to, 8 ^ 

Defined, 8 7 

FUing, 

I Indictment as evidence of, 8 29 

Information, foundation for, 8 73, p 932 
Information based <hi, 8 73, p. 9^ 

! Necessity, 8 9, pp. 837-860; 8 28 
Oath, lowing as to, 8 46 
Prosecuting attorn^, 8 19 
Quashing or setting aslde^ 

Motion for, 8 195 
Objections by motion for, 8 330 
Record of indictment as required to show, 8 31, p 
882 
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Presentment—Continued, 

♦Si^ature, § 55 
Time of, § 20 

True bill, indorsement as, § 64 
'VTaiver, 

Irregularities, § 304 

Objections as to, statutory provisions, S 330 
Presiding judge, return of indictment, competency as 
affecting validity, $ 28 
Presumptions, 

Grand jury, regularity in organization, § 17 
Innocence, testing sufficiency of, § 100, p. 983 
Motion to quash, regularity of formation of grand 
jury, § 207, p. 1190 

Prosecuting attorney pro tempore, regularity of 
appointment, § 19 

Quashing or setting aside, motion for, 8 214, p. 
1212 

Verdict, regularity, § 312 

Principal and agent, charging offense committed 
through agent, § 147, p. 1073 
Principals and accessories, 

Accessories after the fact. 

Charging as, § 149 

Without naming principal, § 142, p. 1018 
Joinder of offenses, different counts, § 179, p. 
1135 

Variance, 8 260 
Accessories before the fact. 

Charging as, § 148, pp. 1073-1078 
Grand larceny, conviction of petit larceny on 
charge of, 8 297 
Indicting as, 8 148, p, 1073 
Joinder of offenses, different counts, 8 179, p. 
1135 

Joint indictment, 8 159, p. 1109 
Variance, 8 260 

Charging as accessory without naming principal, 
8 142, p. 1048 

Charging as principal, 8 147, p. 1072 
Election between counts charging, 8 187, p. 1155 
Feloniousness, allegation of, 8 135, a 18 
Included offenses, convictiwi on charge as acces¬ 
sory or principal in second degree, 8 297 
Intent, allegation of, 8 134 
Joinder in same count, 8 172 
Joinder of offenses, different counts, 8 179, p. 1135 
Joint indictment, § 159 

Lesser offenses, conviction as accessory, 8 273 
Repugnancy in charging as accessories, 8 102 
Second degree, principal in. 

Aiding and abetting, conviction on proof of, 
8 260 

Charging as, 8 147, pp. 1070-1073 
Included offenses, conviction on dharge as, 8 
297 

Joinder of offenses, different counts, 8 179, p. 
1135 

Joint indictment, 8 158 
Time of offense, averments as to, 8 124 
Validity of statute providing for Indictment of ac¬ 
cessories as principals, 8 90, p. 961 
Variance, allegations and proof, 8 260 
Print, 

Indorsement of indictment, foreman, 8 61, p. 915 


Print—Continued, 

Signature, 

Indictment, 8 56 
Information, 8 84 
Printed matter. 

Description of, § 144 
Variance, description of, 8 268 
Prior convictions, 

Admissibility of evidence under pleadings, 8 253, 
p. 1272 

Allegations in general, 8 145, p. 1057 
Amendment charging, 8 240, p. 1256 
Amendment correcting allegation of, 8 240, p. 1254 
Conviction of lesser on charge of, 8 271 
Demurrer on ground of alle^ng, § 222, p. 1226 
Duplicity, count charging as resulting in, 8 178 
Joint charge of offense aggravated by, proof, 8 259 
Proof of averments as to, 8 252 
Striking out allegation of on motion, 8 193, p. 1161 
Surplusage, allegation as to, 8 155, p. 1090, n. 66 
True bill containing averment of, proof essential, 
8 24, p. 868 
Private persons, 

Accusations by, 8 19 
Information, 

Authority to file, 8 67 
Signature, 8 84 
Verification by, 8 86, p. 949 
Institution of prosecution by, 8 21 
Pro tempore, 

Foreman of grand jury, signing indictment, 8 61, 
p. 915 

Prosecuting attorney, 

Information, 

Authority to file, 8 67 
Signing, 8 84 
Verification, 8 86, p. 949 
Presumptions as to regular appointment, 8 19 
Signing indictment by public prosecutor pro tem¬ 
pore, 8 57 

Probable cause, information. 

Allegation as to finding of, 8 83 
Filing of information, preliminary examination 
showing, § 73, p. 931 

Finding of as prerequisite to filing, 8 73, p. 931 
Leave of court to file information on showing of, 
8 68, p. 921 

Probable guilt, indictment based on showing of, valid¬ 
ity, 8 24, p. 871 
Procedure, 

Amendment, 

Indictment, § 230, p. 1242 
Information, 8 237 

Grand jury, quashing indictment for irregulari¬ 
ties, 8 208, pp. 1190-1194 

Quashing or setting aside, motion for, 8 214, p. 
1209 

Prolixity, validity as affected, 8 155, p. 1087 
Proof, 

See, also, Evidence, generally, ante 
Aggravation, matters in, 8 252 
Amendment of indictment to correspond to, statu¬ 
tory provisions, 8 230, p. 1241 
Bill of particulars, limitation as to, 8 156, p. 1103 
Corpus delicti, necessity, 8 244 
Date of offense, 8 246 
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Proof—Continued, 

Description, 

Accused or other person, § 247 
Property involved, § 248 
Identity of accused, descriptive matter, § 247 
Intent, element of, § 244, n. 47 
Joint indictment, § 251 
Material allegations, § 244 
Matters to be proved, §§ 244r-252, pp. 1262-1260 
Negative averments, necessity, § 244 
Part of charge, sufficiency, § 251 
Place of offense, § 245 

Prior convictions, averments as to, f 252 

Surplusage, | 250 

Time of offense, § 246 

Unknown matters, § 240 

Unnecessary allegations, § 250 

Variance, generally, post 

Venue, § 245 

Property, description and ownership of, averments as 
to, § 143, pp. 1052-1<^ 

Prosecuting attorneys, 

Accusation by, f 7 

Accusation used as basis for prosecution, signing 
of, § 80 
Affidavit, 

Prosecution based on, § 88 
Supporting information made by, $ 73, p. 927 
Amendment of indictment by, f 230, pp. 1238-1243 
Approval of affidavit used as basis of prosecution, 
§88 

Caption of information, showing as to, § 80 
Charge to grand Jury, delegation of duty to, § 24, 
p. 867 

Dismissal of count on motion of, § 198 
Filing of information, § 66 
Authority to file, § 67 
Control of, § 73, p. 924, n. 76 
Duty to file, § 67 

Oath of office, filing under, § 86, p. 948 
Bight to file, § 66 

Form of accusation, discretion, § 16, n. 96 
Indorsement, 

Indictment, § 60 
Name on indictment, | 23 

Oath of office, filing information under, § 86, p. 948 
Preference of information by, § 11 
Preparation and presentment of bill, § 10 ' 
Presence before grand Jury, quashing indictment 
for, § 208, p. 1193 

Resubmission to grand jury, | 25, p. 875 
Signature, 

Accusation used as basis for prosecution, § 80 
Indictment, § 56 
Information, 4 84 

Quashing in absence of signature to indict¬ 
ment,! 211, p. 1205 

Waiver in respect of signing indictment or 
information, § 305 

Verification of information, § 86, pp. 940-951 
Witnesses, indorsement of names on indictment, § 
65 

Prosecuting witness, information, 

Indorsement on, § 85 
Verification by, | 86, p. 048 
Prosecutor, 

Error in name of, verdict as caring, § 318 


Prosecutor—Continued, 

Indorsement of name of, § 23 
Institution of prosef'Ution by, § 21 
Necessity for, § 22 

Prostitution, bawdyhouse, convicticai, of keeping un¬ 
der indictment for, § 284 

Provisos, statutory offenses, averments of, § 140, pp. 
1043-1047 

Public prosecutor. Prosecuting attorneys, generally, 
ante 

Punctuation, 

Duplicity as result of, § 176 
Statement of offense, error in, § 96 
Waiver of mistakes in, | 302 
Punishment, 

Allegations as to circumstances affecting, § 145, 
pp. 1056-1060 

Infamous crimes by reason of, necessity of indict¬ 
ment, § 9, p. 841 

Joinder of defendants as affected by liability, § 
159, p. 1107 

Offenses with different punishment, joinder of 
counts, § 182 

Distinct offenses, § 183, p. 1142 
Requirement of prosecution by indictment de¬ 
pendent on, § 9, p. 840 

Purport clause, surplusage, disregarding as, § 155, p. 
1086, n. 37 

Purpose, 11, n. 1; § 11 

Affidavit or complaint. § 14, n. 86 
Bill of particulars, § 156, p. 1092 
Caption of indictment, § 36 
Demurrer, § 219 
Filing of indictment, § 29 
Qualifications, grand jurors, 

Caption of indictment as required to state, § 40 
Record of indictment as required to show, § 31, p. 
884 

Waiver of objections, § 303 
Quantity, variance, description of, § 266 
Quashing or setting aside, 

See, also, Dismissal, generally, ante 
Accusation, 

Defect in affidavit, § 206, p. 1182 
Insufficiency of, § 211, pp. 1200--1207 
Admissibility of evidence, motion for, § 214, p, 
1213 

Affidavits, motion heard on, § 214, p. 1215 
Alteration as ground, § 203, n. 35 
Amendment, 

Effect, § 238 

Without authority, § 211, p. 1201 
Appearance of accused on motion, § 197 
Argument on motion, f 214, p. 1200 
Arraignment, motion prior to, directions to grand 
jury, I 207, p. 1186 
Bail, holding prisoner to, § 215 
Binding over, absence of, § 206, p. 1178 
Books and papers of accused, wrongful produc¬ 
tion b^ore grand jury, | 209, p. 1198 
Caption, formal errors in, § 211, p. 1203 
Certificate of preliminary hearing, irregularities 
in, § 206, p. 1181 
Clerical errors, § 211, p. 1203 
Color, exclusion of grand Jury because of, § 207, 
p. 1187 

Commencement, errors in, § 211, p. 1203 
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Quashing or setting aside—Continued, 

Commitment, lack of, § 206, p. 1180 
Complaint, dismissal for failure to file, § 206, p. 
1181 

Composition of grand jury, irregularities in, $ 20T, 
pp. 1182-1190 

Conclusion, errors in, § 211, p. 1203 
Construction of motion to quash, § 214, p. 1209 
Continuance of grand jury beyond term as ground, 
§ 207, p. 1183, n. 20 
Court, motion of, § 198 
Custody of accused, necessity, $ 197 
De facto grand jury, indictment of, ! 207, p. 1183, 
n. 20 
Defective, 

Charge or count, $ 216 

Complaint, information based on, § 206^ p. 
1181 

Defects as basis of motion, S 201, p. 1172 
Deliberations of grand jury, irregularities, § 206, 
pp. 1190-1194 
Demurrer, 

Motion as in nature of, § 195 
To motion, $ 214, p. 1210 

Denying accused permission to appear before 
grand jury as ground, 1209, p. 1198 
Discretion of court, ante 

Discrimination in selecting grand jury, § 207, p. 
1187 

Disqualification of grand juror as ground, { 207, 

p. 1188 

Duplicity as ground, $ 212 

Effect of failure to move, § 218 

Election between counts, motion to quash, { 187, 

p. 1152 

Evidence, 

Competency of testimony of grand jurors, f 
. 214, p. 1213 

Dlegalib' or insufficiency, $ 209, pp. 1194- 
1199; $210 

Incompetency of evidence, $ 210 
Motion for, $ 214, pp. 1209-1215 
Examination of accus^ before grand jury, $ 209, 
p.1197 

Ezdusive grounds, $ 202 
Failure to diarge offense, $ 211, pp. 1200-1207 
Felonious, omission of, $ 211, p. 1204 
Finding of, objection by motion, $ 330 
Form of motion, $ 200 

Formation of grand jury, irregularities in, $ 207, 
p. 1184 

Former je<9ardy, 

As ground for, | 204 
Replication setting up, $ 217 
General motion for, $ 200 
Grand jury. 

Competency of testimony of grand Jurors, $ 
214, p. 1213 

Disqualification as ground, $ 196; § 207, p. 
1187 

Ill^ality Or insufficiency of evidence, $ 209, 
pp. 1194-1199 

Irregularities in composition and organiza¬ 
tion, $ 207, pp. 1182-1190 
Irregularity in proceedings and deliberations, 
$ 208, pp. 1190-1194 
Grounds, ${ 201-213^ pp. U71-1209 


Quashing or setting aside—Continued, 

Hearing on motion, § 214, pp. 1209-1215 
Hearsay evidence, indictment based on, $ 209 p. 
1197, n. 33 

Illegality or insufficiency of evidence, $ 209, pp. 
1194-1199; §210 

Impaneling grand jury, irregularities in, § 207, p. 
1184 

Improper joinder of counts, § 184 
Incompetency of evidence, § 210 
Indorsement, 

Omission as ground, § 211, p. 1205 
Pending motion, | 23 

Information filed after quashing of indictment, § 
16 

Instructions to grand jury, error in, § 208, p. 1190 
Insufficiency of accusation, § 211, pp. 1200-1207 
Interference with persons other than grand jurors, 
§ 208, p. 1192 
Irregularities in, 

Composition and organization of grand jury, 
§ 207, pp. 1182-1190 

Preliminary proceeding, § 206, pp. 1178-1182 
Proceedings of grand jury, { 208, pp. 1190- 
1194 

Joint indictment, § 216 
Judgment, § 215 
Jurisdiction, 

Indictment showing offense without, § 211, p. 
1201 

Lack of as ground, § 201, p. 1173 
Leave of court, r . 

Filing information without, § 206, p. 1181 
Sending up indictment without, § 206, p. 1179 
Legality of arrest, inquiry on motion to quash, § 

206, p. 1179 

Limitations, prosecution barred by, { 211, p. 1204 
Matters not apparent on face of record, § 203 
Minutes of grand jury, determination of motion 
on, § 214, p. 1212 

Misconduct of grand jury, § 208, p. 1190 
Misjoinder, § 212 
Oount^ § 191 
Parties, § 160 
Misnomer, 

As gi-ound, § 211, p. 1203 
Motion based on, | 200 
Misfiling as ground, § 211, p. 1203 
Moot questions, motion for, § 214, p. 1211 
Motion for, §§ 195-218, pp. 1165-1218' 

Name of accused, omission of, § 211, p. 1203 
Nature of motion, § 195 

New indictment after quashing indictment, § 34, 
p. 891 

New information, § 78 

Objections by motion, § 193, p. 1159; § 194 

Order, § 215 

Organization of grand jury, irr^pilarities in, f 

207, pp. 1182-1190 

Other proceedings, quashing on pendency of, § 205 
Part of charge, § 216 
Partial insufficiency^ § 213 
Pendency of other indictments or proceedings, | 
205 

Preliminary examination, in^mpetency of evi* 
dence on, | 210 
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Quashing or setting aside—Continued, 

Preliminary proceedings, irregularities in, § 206, 
pp. 1178-1182 

Preliminary questions, motion as presenting, 1196 
Presence of, 

Accused, argument of motion, $ 214, p. 1211 
Unauthorized persons before grand jury, § 
208, p. 1192 

Presentment, objections by motion, f 330 
Presumptions, 

Motion for, § 214, p. 1212 
Regularity in formation of grand'jury, $ 207, 
p. 1190 

Procedure, i 214, p. 1209 

Proceedings of grand jury, irregularities, $ 208, 
pp. 1190-1194 

Prosecution, motion of, § 198 
Race, exclusion from grand jury because of, $ 207, 
p. 1187 

Record, irregularities in, { 206, p. 1181 
Religion, exclusion from grand jury because of, § 
207. p. 1187 

Remand to custody, § 215 
Repeal of statute prior to finding, § 211, p. 1201 
Replication to motion, $ 217 
Repugnancy, S 211, p. 1203, n. 91 
Resubmission to grand jury, order for, § 25, p. 877 
Scope of motion, $ 195 
Search warrant, illegality of, S 206, p. 1179 
Selection of grand jury, irregularities in, § 207,. 
p. 1184 

Self-incrimination as ground, $ 209, p. 1198; $ 
210 

Signature, omission as ground for, $ 211, p. 1205 
Special appearance, $ 197 
Specifications in motion, § 200 
Statutory provisions. 

Defects in formation of grand Jury, | 207, p. 
1194 

Grounds, § 202 

Infoi-mation filed without preliminary exam¬ 
ination, § 206, p, 1179 
Objections by motion to quash, § 194 
Time for motion, f 199 

Objections to grand jury, § 207, p, 1187 . 
Unconstitutional statute, indictment founded 
on, i 211, p. 1201 

Successive indictments, S 34, p. 889 
Sufficiency of motion, § 200 

Summoning grand jury, irregularity, § 207, p. 1184 
Surplusage, ground of, § 211, p. 1204 
Swearing grand jury, irregularities in, § 207, p, 
1184 

Technical objections, § 211, p. 1203 
Time for motion, § 199 

Defects in formation of grand jury, { 207, pi 
1186 

Trial on motion, § 214, p. 1210 
Unconstitutional statute, indictment founded on, g 

211, p. 1201 

Unsworn witnesses before grand Jury, { 209, p, 

1195, n. 27 j 

Vacation of order quashing, f 215 i 

Variance, $ 211, p. 12(» ^ 

Venue, failure to lay, { 211, p. 1205 
Verification, * 

Absence of, S 211, p. 1207 


Quashing or setting aside—Continued, 

V erification—Continued, 

Irregularities in, S 206, p. 1181 
Vmuntary testimony by accused before grand jury 
as ground, $ 209, p. 1198 
Waiver, 

Failure to move to quash, $ 301 
Grounds, g 200 
Right to file motion, g 311 
Wiretapping, evidence obtained by, g 209, p. 1195, 
n. 28 

Withdrawal of plea to allow modon, g 199, p. 1169 
Witnesses, 

Irregularities in attendance and examination 
by grand jury, g 208, p. 1191 
Unsworn witnesses before grand jury, g 209, 
p. 1195, n. 27 

Race, 

Exclusion from grand jury because of, quashing 
for, g 207, p. 1187 

Grand jury, exclusion on ground of, waiver, g 303 
Rape, 

Accessory, charging as, g 148, p. 1078, n. 34 
Assault and battery, conviction on. 

Indictment for rape, g 292 
Proof establishing greater offense, g 299, p. 
1327, n. 67 

Assault with intent to commit. 

Amendment correcting allegations, g 240, p. 
1255 

As induding offense, g 287, p. 1313 
Charge as supporting conviction, g 285, p. 1306 
Conviction of lesser offense, g 287, pp. 1309, 
1313 

Attempts, 

Conviction of assault with intent to commit 
on charge of, g 284 

Conviction on charge of completed offense^ g 
285, p. 1306 

Conviction on proof of completed offense, g 
299, p. 1329 

Burglary with intent to commit, conviction of 
lesser offense on charge of, g 2^ 

Conjunctive charge, g 166, p. 1122, n. 22 
Duplicity, charge including assault and battery, 
g 170, n. 12 

Election between counts, § 187, p. 1152, n. 23; g 
187, p. 1155 
Fornication, 

Conviction under charge of as induded of¬ 
fense, g 294 

Joinder of counts, g 183, p. 1144 
Homicide in commissicm of, convlcti<»i of rape on 
indictment for, f 289 

Incest, joinder of counts for, g 180, pp; 113ft 1144 
Induded offenses. 

Conviction cm chai^ of, g 292 
Joinder in same count, g 170 
Joinder of, 

Defendants, g 158, p. 1107 
Offenses, duplicity, g 162, p. 111ft n. 71 
Lesser degree, conviction under chaise of, g 282 
Lesser offense, conviction on charge of, g 292 
Name of woman in charge of assault with intent 
’ 4o commit, amendment changing, g 241, p. 
.4288 • - -- 

Robbery, joinder of counts for, g 180, p. 1139 
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Reading, indictment, finding of grand jury on hill of, 
§ 28 

Real property, charging offenses relating to, f 143, p. 
1052 

Reasonable donbt, true bill, showing beyond as essen¬ 
tial to finding of, § 24, p. 871 
Re-assembling, grand jury, validity of indictment 
after, $ 20 

Receiving stolen goods or property. 

Burglary, 

Indictment as sustaining conviction of, § 288 
Joinder of counts, § 180, p. 1138 
CJonjunctive charge of, § 166, p. 1122, n. 22 
Election between counts, § 187, p. 1155 
Joinder of offenses. 

Separate counts, § 180, p. 1138 
Single act affecting different persons, § 168 
Joint indictment, variance in allegations and 
proof, { 259 
Larceny, 

Conviction under charge of, § 290 
Joinder of counts, § 180, p. 1138; § 183, p. 
1145, n. 45 

Owner or possessor, amendment changing name 
or description, § 241, p. 1258 
Value, amendment correcting statement as to, { 
240, p. 1254 

Recess, 

Finding of indictment during, 5 17 
Indictment during, validity, S 20 
Recitals, 

Commencement of indictment, § 44 
Prior conviction alleged by, 8 145, p, 1060 
Statement of offense, charging by way of, § 99 
Reconsideration, grand jury, § 25, pp, 874-^877 
After indictment found, § 26 
Quashing indictment on ground of, 8 208, p. 1192 
Record, 

Indictment, 8 31, p. 880 
Caption as part, $ 36 

Quashing for failure to show, 8 208, p. 1191 
Information, 

Filing of, 8 74 

Leave to file, order granting, 8 68, p. 923 
Preliminary examination, quashing for irregulari¬ 
ties in, 8 206, p. 1181 

Prior conviction, averment of, 8 145, p. 1063 
Quashing for matters not apparent on face of 
record, 8 203 
Redundancy, 

Statement of offense, 8 92, p. 968 
Surplusage, 8 155, p. 1089, n. 61 
Reference, separate counts, reference between, 8 134 
Re-indictment, 8 34, pp. 888^3 
Reinstatement, Indictment after filing away, 8 30 
Relation back. 

Amendment of accusation, 8 239 
Lost indictment, substitution, 8 33 
Religion, exclusion from grand jury because of, quash¬ 
ing for, 8 207, p. 1187 

Religious beliefs, prosecutor, incompetency from want 
of, 8 23 

Removal of causes. 

Caption accompanying indictment, 8 36 
Indictment as essential on removal to superior 
court, 8 9, p. 845 


Renewal, bill of particulars, application for, 8 156, p. 
1104 

Repealed statutes, 

Quashing indictment after repeal, | 211, p, 1201 
Surplusage, allegations based on, § 135, p. 1090 
Repetition, 

Duplicity as result, 8 162, p. 1113 
Statement of offense, § 92, p. 968 
Xame of. 

Accused, I 127, p. 1019 
Victim, 8 142, p. 1050 
Place and time, § 126 
Validity as affected, 8 155, p. 1087 
Replication, motion to quash, 8 217 
Representative capacity, offenses by persons in, joinder 
in same count, 8 173 
Repugnancy, 

Aider by verdict, 8 313; 8 319, p. 1350 
Construction to avoid, § 107 
Demurrer on ground of, 8 222, p, 1229 
Effect, 8 102 

Election between counts, 8 187, p. 1152 

Quashing on ground of, 8 211, p. 1203, n. 91 

Separate counts, 88 154, 178 

Surplusage, 8 155, p. 1087 

Time, effect of, § 126 

Venue, effect of, 8 126 

Rescue, included offenses, conviction on charge of, 8 
295 

Residence, 

Accused, averments as to, § 127, p. 1019 
Indorsement on Indictment, prosecutor, 8 23 
Person making afiSdavit or complaint for informa¬ 
tion, I 73, p. 927 

Resubmission, grand jury, 8 25, pp. 874-877 
Retroactive operation, 

Constitutional provisions, 8 2 
Principals and accessories, statute abolishing dis¬ 
tinctions, 8 148, p. 1078 

Return, 

Alder by verdict, 8 315 
Indictment, 8 28 

Amendment of record as to, 8 31, p. 885 
Based on, requisites, § 18 
Record as required to show, 8 31, p. 882 
Second indictment, 8 34, p. 892 
List of witnesses before grand jury, 8 32 
Minutes of evidence, grand jury, § 32 
Quashing indictment for failure of, 8 208, p. 1191 
Revenue stamps, setting out in, 8 144 
Reverification, information, amendment requiring, § 
86, p. 952 

Reversal, aider by verdict in case of, 8 312 

Right, bill of particulars as matter of, § 156, p. 1095 

Riot, 

Assault and battery, joinder of counts, 8 183, p. 
1144 

Included offenses, conviction on charge of, 8 295 
Robbery, conviction as authorized under charge 
of, 8 293 

Unlawful assembly, charging in same complaint, 
8 170 
Robbery, 

Amendment, correcting allegations, 8 240, p. 1255 
Assault and battery, 

Charge of robbery as supporting conviction of 
assault and battery, 8 203 
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Robbery—Continued, 

Assault and battery—Continued, 

Joinder of counts, § ISO, p; 1139 
Assault with intent, 

Conviction of lesser offense on charge of as¬ 
sault with intent, § 287, pp. 1309, 1314 
Conviction of robbery on charge of assault 
with intent, § 300 

Conviction on charge of robbery, § 285, p. 1307 
Attempts, conviction on charge of completed of¬ 
fense, § 285, p. 1307 

Burglary, joinder of counts, § 180, p. 1138 
Conjunctive charge of, § 166, p. 1122, n. 22 
Election between counts, § 187, p. 1155 
Homicide, joinder of counts, $ 180, p. 1139 
Included offenses, conviction on charge of, i 293 
Joinder of. 

Defendants, § 159, p. 1107 
Offenses, 

Different counts, § 179, p. 1134, n. 87 
Single act affecting different persons, $ 
168 

Lesser grade or degree, conviction under charge 
of, f 283 

Lesser offense, conviction on charge of, § 293 
Owner or possessor of property, amendment 
changing name or description, § 241, p. 1258 
Rape, joinder of counts for, | 180, p. 1139 
Same act or transaction, successive indictments for 
different offenses relating to, S 34, p. 890 
Sanction of court, presentation of bill, § 19 
SdRcet, description under, $ 104 
Scope of evid^ce, bill of particulars limiting, { 156, 
p. 1103 
Seal, 

Affidavits, prosecution based on, § 88 
Averments as to Instrument being under, $ 144 
Jurat of affidavit supporting information, § 73, 
p. 928 

Verification of information, § 86, p. 951 
Search warrant, quashing because of illegality, § 206, 
p. 1179 

Searches and seizures, indictment based on unlawful 
seizure, validity, { 24, p. 870 
Second offense, « 

Charging of, 8 145, p. 1057 
Conviction of first on charge of, 8 296 
Defined, 8 12, n. 73 
Seduction, 

Amendment, correcting auctions, 8 240, p. 1255 
Corroboration, quashing indictment in absence of, 
8 200, p. 1197 

Fornication, conviction under charge of, 8 294 
Name of woman in charge, amendment changing, 
8 241, p. 1258 
Selection, grand jury* 

Amendment of record of indictment as to, 8 31, p. 
885 

Compliance with law, 817 
Quashing indictment for irregularities, 8 207, p. 
1184 

Record of indictment as required to show, 8 31, 
p. 884 

Self-tncrimination, quashing indictment on ground of, 
8 209,p. 1198; 8 210 

Senior, adding suffix to words of description, $ 142, p. 
1050 


Separate counts, 

Abandonment, reference to abandoned count 8 
154 

Accusation, prosecution based on, 8 ^^9 
Affidavit supporting information, 8 73, p. 926 
Aider by other portions of indictment, 8 153 
Caption as applicable, 8 42 
Commencement 
Indictment, 8 47 

Information, commencement, 8 39 
Compelling statement of charge in, 8 177 
Completeness, 8 153 
Conclusion, 

Indictment conclusion for each as essential, 
8 52 

Information, 8 82 

Construction, 88 152-154, pp. 1081-1085 
Description of victim different in, 8 179, p, 1135 
Duplicity, § 154 

Form, 88 152-154, pp. 1081-1085 

General verdict on good and bad counts, 8 323 

Identifying; 8 35 

Indorsement of names of witnesses, { 65 
Joinder of offenses, generally, ante 
Misjoinder, 8 178 

Place, reference to other counts for, 8 154 
Prior convictions, charging in, 8 145, p. 1063 
Reference between. 8 154 
Repugnancy, 88 102, 154 
Same indictment 8 152 
Signing, 8 58 

Surplusage, rejection as, 8 155, p. 1090 
Time, reference to other counts for, 8 154 
True bill as to one or more, finding of, § 24, p. 
867 

Value, reference between as to, 8 154 
Verification, information, 8 36, p. 952 
Separate indictments. 

Election between, 8 192 
Joint liability for same offense, 8 158 
Separate offenses, 

Alternative allegations in same count 8 101 

Joinder in same indictment 8 131 

Validity of statute authorizing charging, 8 90, 

962 

Separate trials, joint indictment, 8160 
Session of couil; 

Filing of information during, 8 75 
Information, necessity of showing, 8 83 
Session of grand jury, information, filing as dep&ident 
on, 8 71 

Setting aside. Quashing or setting aside, generally, 
ante 

Several counts, information, formal requisites, 8 79 
Several indictments, single demurrer to, 8 221 
Several names, description of accused known by, § 
127, p. 1017 

Several persons, record of indictment against, § 31, p. 
880 

Several prior convictions, allegation of, 8 145, p. 1063 
Sex, 

Averment as to, persons other than accused, § 142, 

p. 1060 

Disclosure as to, 8 127, p, 1016 
Shooting, 

Assault and battery, conviction of under indict¬ 
ment for, 8 287, p. 1310 
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Shooting—Continued, 

Statutory offense of, conviction of lesser offense 
on charge, § 287, p. 1314 
Short form of indictment. 

Bill of particulars, § 155, p. 1094 
Legislative power to prescribe, § 35 
Sufficiency, § 90, p. 964 

Validity of statute providing for, § 90, p. 961 
signatures. 

Accusation, prosecution based on, { 89 
Affidavit, 

Suj^rting information, amendment adding, § 
73, p-928 

Used as basis of prosecution, § 88 
Alder by verdict, irregularitiea, i 316 
Amendment in re^)ect of, § 59 
Caption, indictmait, | 35 
Complaint, 

Supporting information, amendment adding, § 
73, p. 928 

Used as basis for prosecution, § 87 
Cure of d^ects or Irregrularitles, statutory provi¬ 
sions, I 331 

Demurrer for la^ of or irregularities, { 222, p. 
1224 

Deputy prosecutor, § 57 
Foreman of grand jury, § 55 
Indictment in general, §§ 54-59, pp. 909-913; $ 61, 
pp. 914-916 

Indorsement, S 61, pp. 914-916 
Information, § 84 
Henbers of grand jury, § 55 
Pro tempore public prosecutor, § 67 
Prosecuting attorneys, ante 
Quashing or setting aside for omission, S 211, p. 
1205 

Separate counts, $ 58 
Special indictment, § 56 
Surplusage, | 56 
Waiver, 

Absence of, f 305 

Irregularities, statutory provisions, § 331 
Similarity, prior conviction, all^pation of, $ 145, p. 
1064 

Simple assault, 

Aggravated assault, conviction on dharge ot, | 
287, p. 1309 

Assault with intent to rob, conviction on charge 
of, § 287, p. 1314 

Carnal knowledge^ conviction under charge of, 
§ 292 

Conviction of simple assault on diarge of assault 
and battery, f 287, p. 1309 
Homicide, conviction on indictment for, § 289 
Mayhem, conviction under Indictment for, $ 291 
Rape, conviction of simple assault on. 

Charge of attempt to rape, § 287, p. 1313 
Indictment for rape, § 292 
Robbery, charge as supporting conviction for. § 
293 

Simple larceny, 

Conviction of lesser offense of under charge of 
larceny, § 290 
Robbery,r 

Chaise of robbery as supporting verdict of 
simple larceny, § 293 . * 


Simple larceny—Continued 
Robbery--Continued, 

Conviction of robbery on charge of simple 
larceny, § 300 

Single act, 

Different persons or property affected, joinder in 
same count, § 168 

Joinder of crimes resulting from, § 161 
Single offense, 

Alternative phases, joinder in same count, § 166, 
pp. 1120-1123 

Distinct facts constituting, joinder in same count, 
§ 164, pp. 1115-1119 

Distinct means of committing, joinder in same 
count, § 165 

Various acts charged constituting, election be¬ 
tween, § 186 

Singular, defect in charging, amendment, § 240, p. 
1255 

Sodomy, attempt, conviction on charge of completed 
offense, § 285, p. 1308 
Solicitation, charging, § 151 

Source of knowledge, information, necessity of dis¬ 
closing, § 80 
Sovereignty, 

Against peace of, conclusion of indictment, § 90 
Complaint in name of, prosecution based on, f 
87 

Information, caption showing authority, { 80 
Speaking demurrer. 

Extraneous facts in, consideration, § 223, n. 18 
Sufficiency to present Questions, § 222, p. 1222 
Special, 

Appearance, setting aside on, § 197 
Caption, Indictment, general caption dtstinguhBh- 
ed, § 36 

Circumstances, charging acts, criminal by reason 
of, § 132 

Conclusion, indictment, § 49 ^ 

Demurrer, § 221 

Particularity, lack of, § 222, p. 1227 
.Sustaining of, effect, § 226 
Finding, grand jury, $ 24, p. 866 
Indictment, signature, § 56 
Plea, objections presented by, § 194 
Prosecnting attorney, information, 

Authority to file, § 67 
Signing, § 84 

Prosecutors, amendment of information by, § 
236 

Term of court, finding by grand jury during, § 20 
Spelling, 

See, also, Misspelling, generally, ante 
Amendment correcting mistake in, $ 240, p. 1254 
Errors in, j 95 
Variance, name ot. 

Accused, § 258 
Third person, § 265, p. 1288 
Splitting offenses, several Indictments and prose¬ 
cutions, § 34, p. 890 

Stabbing, statutory offense, conviction of lesser of¬ 
fense on charge of, § 287, p. 1314 
State, place of offense^ averments as to, § 122, p. 
1001 

Statement of offensfe; iS 90-156, pp. 957-1104 

See, also. Accusation, generally, 'ante 
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Statement of offense—Continued, 

Abbreviations, use of, § 94 
Accessories after the fact, § 149 
Accessories before the fact, charging as, § 148, 
pp. 1073-1078 

Accusation used as basis of prosecution, affidavit, 

$89 

Affidavit or complaint on which information 
based, $ 73, p. 926 

A^avation, averments as to matters of, $ 145, 
pp. 1056-1069 

Aider by verdict. $ 319, pp. 1348-1351 
Alternative allegations, § 101 
Ambiguity, § 99 
Anticipating defenses, $ 116 
Arabic numerals, employment of, $ 94 
Associations, description of, $ 142, p. 1051 
Attempts, $ 150 

Avoidance of bar of limitations, averring matters 
in, § 117 

Bill of particulars, § 156, pp. 1092-1104 
Caption of information, necessity, $ 80 
Cause of accusation, informing accused of, $ 90, 
p. 958 

Certainty, ante 
Character of, § 112 
Christian name, description by, 

Accused, § 127, p. 1016 
Persons other than accused, * 142, p. 1049 
Circumstances influencing punishment, $ 145, pp. 
1056-1069 

Clerical errors, $ 96 

Omission due to, $ 97 

Commencement preceding, indictment, $ 44 
Common law rules, modification, $ 90, p. 962 
Composition, § 92, pp. 965-968 
Errors in, $ 96 

Concealment, tolling of limitations, § 117 
Conclusions, | 114 
Conformity to, 

Criminal pleading, $ 90, p. 963 
Preliminary proceedings, $ 73, p. 935 
Constitutional provisions, $ 90, pp. 957-965 
Continuando, laying offense with, § 125, p, 1012 
Corporations, description of, § 142, p. 1051 
Counties, averments as to offense being com¬ 
mitted In, $ 122, p. 1001 

Criminal pleading, conformity to, $ 90, p. 963 
Date, 

Averments as to date of offense, $ 124 
Prior conviction, $ 145, p. 1061 
Defensive matter, $ 116 
Degree of crime, $ 112 

Demurrer on ground of insufficiency, § 222, p. 

1224 

Description, generally, ante 
Direct averments as essential, $ 92, p. 905 
Directness, $ 99 
Disjunctive allegation, $ 101 
Elements of offense, $ 130 
English language, use of, $ 93 
Erasures, $ 95 

Evidence, matters of, $.90, p. 959; $ 115 
Exceptions in statute^ $ 140, pp. 1043-1047 
Feloniousness, averments as to, $ 135 
Following language-of-statute, $ 139 

a545 


Statement of oflfen.se—Continued, 

Foreign language, use of, $ 93 
General averments as controlling, $ 102 
General charge, sufficiency, $ 130 
Generic terms, $ 130 

Charging in language of statute, $ 139, p. 
1042 

Gist or substance of offense, $$ 129-136, pp. 1021- 
1031 

Grade, $ 112 
Grammatical errors, $ 96 
Guilty knowledge, averments as to, $ 133 
Habitual criminals, allegations as to prior con¬ 
victions, $ 145, p. 1064 

Identification, statutory offenses, $ 139, p. 1040 
Identity, • 

Fixing of, $ 100, p. 975 
Prior conviction, $ 145, p. 1061 
Implication, $ 99 
Indorsement of indictment, $ 62 
Inducement describing matters of, $ 105 
Information and belief, charging on, $ 99 
Initials, description by, third persons, $ 142, p. 
1045 

Innuendo, $ 106 
Insertions, effect S 95 

Insufficiency, quashing on account of, $ 211, pp. 

1200-1207 
Intent, $ 134 
Interlineations, $ 95 

Jeofails, statutes of as applying, $ 333 
Judicial notice, matters of, $ 113 
Jurisdiction, $ 110 
Knowledge, 

Accused, averments as to matters within, $ 
118 

Showing, $ 133 

Legislative power as to, $ 90, p. 960 
Limitations, 

Matters in avoidance of bar, $ 117 
Showing offense within period of, § 125, p. 
1010 

Location of buildings, place of offense, $ 122, p. 
1003 

Malice, $ 134 

Manner and means, $ 90, p. 960; $ 131; $ 139, 
p. 1041 

Matters of fact or conclusion, $ 114 
Misnomer of accused, $ 127, p. 1016 
Misspelling, $ 96, n. 74 
Naming offense, $ 111 

^Nature of accusation, constitutional right to be 
informed of, $ 90, p, 958 

Negative averments, exceptions and provisos in 
statute creating, $ 140, p. 1044 
Notice, element of, $ 133 
Numerals, use of, $ 94 
Omissions, § 97 

Ownership of property, $ 143, p. 1052 
Particularity, ante 

Partnership, description of, $ 142, p, 1051 
Penalty, specification of, $ 112 
Place, $$ 120-122, pp. 908-1005 
Prior conviction, $ 145, pr 1060 
- Repetition, $ 126 
Poritlveness, $ 99 , 
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Statement of offense—Continued, 

Precision, charge set out with, S 90, p. 958 
Principals in second degree, § 147, pp. 1070-1073 
Prior convictions, § 145, p. 1057 
Provisos in statutes, § 140, pp. 1043-1047 
Punctuation, error in, § 96 

Punishment, allegations as to circumstances af¬ 
fecting, S 145, pp. 1056-1069 
Qualified allegations, § 99 
Quashing for insufficiency, § 211, pp. 1200-1207 
Recitals, ^ 

Alleging matters by way of, § 99 
Prior conviction, § 145, p. 1060 
Reference to statute, S 138 
Repetition ax^d redundancy, § 92, p. 968 
Name of, 

Accused, § 127, p. 1019 
Victim, t 142, p. 1050 
Place and time, § 126 
Repugnancy, f 102 
Bequest, element of, § 133 
Requisites, § 109 

Residence of accused, showing of, § 127, p, 1019 
Rules of pleading applicable to, §§ 98-106, pp. 

972-988 
Scilicet, § 104 

Setting out printed or written matter, § 144 
Sex, averments as to, third persons, $ 142, p. 
1050 

Solicitation, | 151 

Special circumstances, acts criminal by reason 
of. § 132 

Spelling, errors in, § 96 

Statutory offenses, §§ 137-141, pp. 1031-1047 

Statutory provisions, § 90, pp. 957-965 

Exceptions and provisos, f 140, pp. 1043-1047 
Waiver, objection as to, § 333 
Subject matter of allegations, §§ 109-122, pp. 
990-1005 

Substantial facts shown as sufficient, § 130 
Sufficiency, 

Accusation, § 92, pp, 965-968 
Place of offense, S 122, pp. 999-1005 
Surname, description by, third persons, § 142, p. 
1049 

Surplusage, 1155, pp. 1085-1092 
Suspicion, charge based on, § 99 
Symbols, use of, § 94 
Technical expressions or terms, § 103 

Charging in language of statute, § 139, p. 
1042 

Technical inaccuracy, effect, § 100, p. 989 
Third persons connected with offense, descrip¬ 
tion of, § 142, p. 1048 
Time, post 

Typographical errors, § 96 

Ultimate facts only, § 116 

Uncertainty, waiver, § 307, p. 1338 

Unknown matters, averments as to, S 119 

Unknown persons, description of, § 142, p. 1048 

Unlawfulness, § 136 

Value, allegations as to, S 143, p. 1053 

Venue, averments as to, 5 121 

Verbal inaccuracies, § 96 

Veriflcatiion information, § 86, p. 951 

Victim, description of, § 142, p. 10^ 


Statement of offense—Continued, 

Videlicet, § 104 

Waiver, objections relating to, § 307, pp. 1337- 
1340; §333 

Willfulness, allegation of, § 134 
Writing, errors in, § 96 
Wrongfulness, averments as to, § 134 
Statutory provisions, 

Accessories before the fact, charging as, § 148, p. 
1075 

Accusation, prosecution based on, § 89 
Affidavit, prosecution by, § 14 
Alternative allegations, § 101 
Amendment, 

Indictment, § 230, p. 1240 
Information, § 234 
Name of accused, § 241, p. 1256 
Apprehension of accused as jurisdictional pre¬ 
requisite, § 17 
Attempts, 

Charging in language of, § 150 
Conviction under charge of completed offense 
§ 285, p. 1305 

Authority to file information, § 67 
Bill of particulars, § 156, p. 1093 
Capital offenses, indictment as essential, § 9, p. 
843 

Complaint, prosecution by or based on, |§ 14, 87 
Compliance with, § 2 

^ Filing of information, | 73, p. 924 
Information, § 79 
Presentment, § 28 
Conclusion of indictment, § 51 
Omissions or defects, § 49 
Constitution of grand jury, waiver of objections 
to, § 329 

Cure of defects and objections, §§ 326-336, pp. 

1356-1362 
Demurrer, ante 

Designation of indictment as proceeding, § 9, p. 
839 

Docketing of indictment, § 31, p. 881 
Duplicity, waiver, § 335 
Election between offenses, § 185 
Filing, ante 

Foreman of grand jury, 

List of witnesses, return, § 32 
Signing indictment, § 55 
Form, 

Conformity to, § 90, p. 964 
Indictment, § 35 
Verification, § 86, p. 950 
Grand Jury, 

Concurrence in finding, § 24, p. 873 
Cure of defects relating to constitution of, 8 
329 

Habitual criminals, allegations aa to, § 145, p. 
1065 

Included offenses, conviction of, § 273 
Indictment as lying for statutory offense, $ 8 
Indorsements, 

Cure of defects or omissions, § 331 
Indictment, $ 60 
Information, f 85 

Name of prosecutor or informer, { 23 
Inferior courts, necessity of indictment, § 9, p. 844 
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Statutory provisions—Continued, 

Intent, allegation of, § 134 
Jeofails, application of statute of, f 333 
Joinder of alternative phases in same court, f 
166, pp. 1120-1123 
Joinder of offenses, ante 
Joint indictment, separate trial, § 160 
Language of statute, generally, ante 
Leave of court, filing of information, S 68, p. 
920 

Lesser offenses, conviction of, § 271; § 273; § 
278; § 287, p. 1309 

List of witnesses, return by foreman of grand 
jury, § 32 

Lost or destroyed indictment, re-establishment, 

§ 33 

Misdemeanors, 

Indictment as essential. § 9. p. 843 
Necessity of information, § 13 
Misnomer, waiver of, § 334 
Name of. 

Accused, variance in, § 127, p. 1016 
Third person, variance, § 265, p. 1288 
Necessity of. 

Indictment, § 9, p. 838 
Information, § 13 

New information, loss or destruction of original, 
§ 77 

Objections, § 194 
Offenses created by. 

Averments as to, §§ 137-141, pp. 1031-1047 
Election between, 1185 
Indictment as lying for, § 8 
Joinder, 

Alternative phases in same count, $ 166, 
pp, 1120-1123 
Counts, § 181 

Negative averments, § 140, p. 1044 
Offenses prosecuted by information, § 12 
Ownership of property, allegations as to, § 143, p. 
1054 

Place, cure of defects in statement of, f 332 
Pleading of, § 113, n. 81 

Preliminary examination, prerequisite to filing of 
information, § 73, p. 930 
Presentment, § 7 

Compliance with statutory provisions, $ 28 
Waiver of defects, § 330 

Prior convictions, averments as to, § 145, p. 1057 
Private individuals, indictment found on com¬ 
plaint of, § 22 

Prosecuting attorney, disqualification, § 19 

Quashing or setting aside, ante 

Becess, indictment during, § 20 

Beference to statute, § 138 

Bepeal, demurrer on ground of, f 222, p. 1229 

B^ugnancy, § 102 

Besubmission to grand jury, § 25, p. 875 

Betum, indictment, § 28 

Signature, 

Cure of defects or irregularities, { 331 
Indictment, 

Foreman of grand jury, § 55 
Public prosecutor, $ 56 
Information, § 84 

Statement of offense, § 90, pp. 957-9^ 

English language, § 93 


Statutory provisions—Continued, 

Successive indictments, § 34, p. 889 
Surplusage, § 155, p. 1087 

Time, cure of defects relating to statement of, | 
332 

True bill. 

Finding as, § 7 

Indorsement of indictment as, § 61, p. 914 
Variance, post 
Verification, 

Cure of defects or irregularities, § 331 
Information, § 86, p. 948 
Waiver, post 

Witnesses, indorsement on indictment, § 65 
Writing, indictment, § 35 

Stipulations, demurrer, consideration in hearing on, 

§ 223 

Striking, deadly weapon, conviction of lesser offense 
on charge of, § 287, p. 1315 
Striking out. 

Duplicity cured by, § 249, p. 1255 
Motion for, statutory provisions, § 194 
Motion to quash, portions of, § 200 
Objection to sufficiency by motion to strike out 
testimony, § 193, p. 1160 

Subject matter of allegations, §§ 109-122, K). 990-1005 
Substance, 

Amendments in matter of, 

Form distinguished, § 240, pp. 1249-1256 
Information, §§ 232, 234 
Offense, 

Averments as to, §§ 129-136, pp. 1021-1031 
Variance as to, § 261 

Substantive matters, amendment of Indictment, com¬ 
mon law, § 230, p. 1239 
Substantive offenses, 

Felony, accessory before the fact, indictment for, 
§ 148, p. 1076 

Joinder, same count, § 162, p. 1113 
Substitution, loss or destruction of. 

Indictment, § 33 
Information, § 77 

Successive indictments, § 34, pp. 888-893 
Names of witnesses, indorsement, § 65 
Time, averments as to, § 124 
Successive informations, § 78 

Sudden affray, shooting in, conviction of lesser of¬ 
fense of, § 287, p. 1314 

Suggestion of accused, change or correction in name 
on, § 241, p. 1257 

Evidence admissible as to, § 253, p. 1270 
Summoning, grand jury. 

Caption of indictment as required to show, § 40 
Quashing indictment for Irregularities in, § 207, 
p. 1184 

Becord of indictment as required to show, § 31, p. 
884 

Waiver of Irr^ularities, 5 303 
Superseding effect, successive indictments, § 34, p. 889 
Supplemental information, prior conviction, charging 
in, § 145, p, 1068 
Surname, 

Description by, persons other than accused, § 142, 
p. 1049 

Signing indictment by, § 56 
Surplusage, § 35; I 80; § 155, W). 1085-1092 

Alternative allegations rejected as, ^ect, S 101 
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Surplusage—Continued 
Amendment, 

Indictment, § 231 
Striking by, § 240, p. 1256 
Bill of particulars, elaboration by, S 156, p. 1099 
Caption of indictment, S 38 
Commencement of indictment, effect, § 44 
Conclusion of indictment, § 49 
Against form of statute, § 51 
Rejection, § 49 

Demurrer on ground of, § 222, p. 1225 
Disregard of, after verdict, § 313; 1319, p. 1350 
Indorsement on indictment. 

Statement of offense, § 62 
Title of cause, | 63 
True bill, § 61, p. 915, n. 34 
Insufficiently averred offenses, rejection as, § 174 
Intent, allegation of, § 263 
Joint Indictment, individual charges, § 146 
Misjoinder, § 178 

“Or about,” rejection of vrords as, § 125, p. 1009 
Prior conviction, allegation of, S 145, p. 1068 
Proof of, § 250 

Quashing on ground of, $ 211, p. 1204 
Striking out, 

Motion for as proper procedure, f 193, p. 1160 
Statutory provisions, § 194 
Variance in respect of, § 254, n. 97 
Suspicion, charging offense on, § 99 
Swearing. Oaths or affirmations, generally, ante 
Swindling, 

Different persons, joinder of offenses, § 168, n. 45 
Joinder of offenses, different counts, f 179, p. 1134, 
n,87 

Symbols, statement of offense, use of, { 94 
Synonymous terms. 

Alternative auctions in, § 101 
Count and charge as, $ 152 
Duplicity as result of use of, § 162, p. 1114 
Tautology, validity as affected, § 155, p, 1087 
Technical, 

Errors, cdder by verdict, f 313 
Inaccuracies, effect, | 100, p, 982 
Objections, quashing on, S 211, p. 1203 
Terms, 

Ccmstructlon, § 107 
Statement of offense in, % 103 
" Statutory offenses, averments as to, f 139, p. 
1042 

Tenants in common, variance,, possession of property, 
§ 267 

Tenor, written instruments, setting out according to, 
f 144 

Term of court. 

Caption of indictm^t, specification, § 39 
Filing of information during, § 75 
Duality as essential, § 20 

Record of indictment, showing as to, J 31, p, 883 
Third offense, conviction of first on charge of, 9 296 
Third persons. 

Amendment changing name or description of, | 
241, p. 1258 

Description, § 142, p. 1048 
Aider by verdict, §'318 
Proof of, 9 247 

Waiver of objections to, § 334 


Third persons—Continued 

Presence before or interference with grand jury. 
Quashing indictment for, $ 208, p. 1192 
Variance, name and description of, § 265, pp. 1287- 
1291 

Verification of information, § 86, p. 950 
Time, 

Accessories after the fact, allegations as to, § 149 
Admissibility of evidence under pleadings, § 253, p. 
1270 

Aider by verdict, allegations as to, § 317 
Aiding and abetting, ambiguity in laying of, § 147, 
p. 1073 
Amendment, 

As to, time of commis^^on of offense, § 242 
Indictment, § 230, p. 1242 
Information, §§ 233, 234 

Bill of particulars, application for, % 156, p. 1103 
Complaint supporting information, showing of 
time of offense, § 73, p. 926 
Cure of defects In statement of, statutory provi¬ 
sions, § 332 
Demurrer, § 220 

Demurrer for failure to show, | 222, p. 1226 
Dispensing with allegations as to, validity of stat¬ 
ute, I 90, p. 961 

-Election between counts, § 188 
Piling, 

Indictment, § 20 
Informati<m, § 75 
Waiver in respect of, 9 304 
Finding, 

Indictment, § 20 

Quashing for irregularity in respect of, 9 
208, p. 1191 

Record as required to show, 9 61, p. 883 
Waiver in reject of, 9 304 
Holding court, caption of indictment, specifica¬ 
tion, § 39 

Indictment on removal of cause from inferior 
court, application for, 9 P. 846 
Indorsement, name of prosecutor, 9 23 
Leave to file information, 9 68, p. 923 
. Loss or destruction of indictment, substitution, { 
33 

. New information, § 78 

Objections, 9 193, p. 1162; § 194 

Prior conviction, setting out, 9 145, p. 1060 

Proof of, 9 246 

Quashing or setting aside, moti<Hi for, § 199 
Defects in formation of grand jury, 9 207, p. 
1186 

R^etition of, 9 126 
Repugnancy, effect, 9 126 

Resubmission to grand jury, demurrer sustained, 
9 34, p. 891, n. 5 

Separate counts, reference to other counts for, f 
154 

Signing of information, § 84 
Statement of offense. 

Averments as to time, 99 123-125, pp. 1005- 
1013 

Necessity, 9 124 
Repetition, 9 126 

Requisites and sufficiency, 9 125, p. 1007- 
1013 

Prior qonvlction, 9 145, 1060 
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Time—Continued 

Variance as to, S 257, pp. 1277-1282 
Waiver, defect in statement of, statutory provi¬ 
sions, § 332 

Title, 

Aflficlavit, prosecution based on, § 88 
Caption of indictment showing, § 37 
Indorsement on, 

Indictment, § 63 
Information, f 85 
Information, § 80 
Name of, 

Accused, reference to, § 127, p. 1020 
Parties, § 41 

Town by-laws, complaint or afiftdavit, prosecution for 
violation of, § 14 

Traverse, quashing or setting aside, motion, § 214, p. 
1210 
Treason, 

Duplicity, charging numerous overt acts, S 162, p. 
1114, n. S3 

Indictment as lying for, § 8 
Quashing indictment for, § 195 
Trespass, indorsement of name of prosecutor or in¬ 
former, $ 23 
Trial, 

Amendment after, information, § 234 
Demurrer prior to, § 220 
Loss of indictment after, substitution, § 33 
Quashing or setting aside. 

Motion before, § 199 
Motion for, § 214, p. 1210 
True bill. 

Concurrence in finding, § 24, p. 873 
Finding of, necessity, § 24, p. 866 
Indictment found and presented as, { T 
Indorsement, 

Indictment, § 61, pp. 913-916 
Aider by verdict, § 316 
Demurrer for omission, § 222, p. 1224 
Information, § 85 
Presentment, § 64 

Separate counts of indictment, § 61, p. 914 
Waiver of, 

Failure, $ 305 
Objections, $ 331 

Mistake, showing indorsement as result of, ! 24, 
p. 874 

Beasonable doubt, showing guilt beyond as es¬ 
sential, § 24, p. 871 

Reconsideration resulting In, § 25, p. 875 
Record of indictment showing return or present¬ 
ment as, § 31, p. 882 

Separate counts of indictment, indorsement as, 
§ 61, p. 914 

True name, description of accused by, | 127, p. 1016 
Typewriting, signature. 

Indictment, § 56 
Information, S 84 
Typographical errors, 

Amendments, correction of, $ 240, p. 1254 
Motion to quash, raising question by, § 193, p. 
1162, n. 55 

Statement of offense, § 96 
Variance, date of offense, § 257, p. 1279, n, 50 
Ultimate facts, averments as to only, { 115 


Unauthorized persons, presence before grand jury, 
qaashing indictment for, § 20S, p. 1192 
Uncertainty. Certainty, generally, ante 
Unconstitutional statute, quashing indictment found¬ 
ed on. § 211. p. 1201 
Unknown matters. 

Admissibility of evidence, § 253, p. 1271 
Averments as to, § 119 
Proof of as essential, § 249 
Variance in respect of, § 269 
Unknown name, description of accused by, § 127, p. 
1018 

Unknown persons, 

Description of, § 142, p. 1048 
Variance, allegation and proof as to, § 258 
Unlawful assembly. 

Joinder of offenses, single act with reference to 
different persons, § 168 
Riot, 

Charge as including, { 295, n. 31 
* Charging in same complaint, § 170 
Unlawfulness, allegation of, § 136 
Unsworn witnesses, grand jury, quashing indictment, 

§ 209, p. 1195, n. 27 
Use of mails to defraud, 

Conjunctive charge of, § 166, p. 1122, n. 22 
Joinder of offenses, different counts, f 179, p. 1134, 
n. 87 

Uttering forged instrument, forgery, joinder of counts 
for, § 183, p. 1144 

Vacancies, grand jury, designation of members to fill 
as affecting indictment, $ 20 
Vacating. Quashing or setting aside^ generally, ante 
Vacation, 

Filing of informations in, $ 75 
Grand juiy ordered in, objection to indictment 
on ground of, $ 20 
Order quashing indictment, S 215 
Vagueness. Certainty, generally, ante 
Value, 

Allegations, f 143, p. 1063 

Amendment with respect of, § 230, p. 1242; f 
240, p. 1254 

Separate counts, reference between as to auc¬ 
tion of, § 154 

Variance, §§ 25^270, pp. 1273-1294 

Abortion, ttme of offense, § 257, p. 1281 
Accomplices, § 260 
Acquittal on ground of, S§ 255, 270 
Adultery, time of offense, $ 257, p. 1281 
Alias, identity of person indicted under, S 258 
Amendment of indictment with reference to, S 
230, p. 1240 

Arson, time of offense, § 257, p. 1281 
Assault and battery, time of offense, $ 257, p. 
1281 

Attempts, proof of completed offense as, § 261 
Bill of p^iculars, time of offense, § 257, p 1280 
Burglary, time of offense, S 257, p. 1281 
Christian names, third perscms, $ 265, p. 1289 
Commitment, S 73, p 935 
Conformity of proof and all^ations, $ 254 
Goxispiracy, time of offense, § 257, p 1281 
Continuando, time of offense laid under, { 257, p. 
1280 
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V sriance—Continued, 

Corporations, 

Name of, § 265, p. 1290 
Ownership of property, § 267 
Cure by verdict, § 322 
Currency, description of, § 266 
Date of offense, f 257, p. 1277 
Demurrer on ground of, § 222, p. 1229 
Description, 

Property Involved, § 266 
Third persons, § 263, pp. 1287-1291 
Written or printed matter, § 268 
Discretion of court, materiality, § 255 
Dismissal because of, § 270 
Disposition of case on establishment, § 270 
Distinct offense, conviction on evidence of, § 
261 

Double jeopardy, § 254; S 257, p. 1279 
Embezzlement, time of offense, $ 257, p. 1281 
Forgery, waiver, § 302 
Gaming, time of offense, § 257, p. 1281 
Gist of offense, § 261 

Husband or wife, possession of property, § 267 
Identity, 

Accused, § 258 
Third persons, § 265, p. 1287 
Infants, possession of property, § 267 
Initials, third persons, | 265, p. 1289 
Intent, j 263 
Joinder of offenses, § 264 
Joint defendants, allegations and proof, § 259 
Joint tenants, possession or ownership, $ 267 
Manner and means of committing offense, § 262 
Materiality, § 254 

Description of third jiersons, § 265, p. 1287 
Discretion of court, § 255 
Time of offense, § 257, p. 1278 
Middle names, third persons, § 265, p. 1289 
Misnomer, third persons, § 265, p. 1288 
Money, description of, $ 266 
Name, 

Accused, § 127, p, 1016; § 258 
Offense, S lU - 

Third person, § 265, pp. 1287-1291 
Narcotic drugs, time of sales of, | 257, p. 1281 
Objection on ground of, § 193, p. 1161 
Other offenses, 

Admission of evidence of, { 261 
Proof of, § 257, p. 1280 
Ownership of property, § 267 
Partnership, 

Name, § 265, p. 1290 
Ownership of property, $ 267 
Place of offense, § 256 
Possession of property, § 267 
Principals and accessories, § 260 
Printed matter, description of, § 268 
Quantity, description of, § 266 
Quashing on ground of, § 201, p. 1174; { 211, p. 
1205 

Record of indictment, § 31, p. 880 
Spelling, name of. 

Accused, I 258 
Third person, § 265, p. 1288 
Statutory provisions, § 255 

Amendment of indictment, f 230, p. 1240 


Variance—Continued, 

Statutory provisions—Continued, 

Name of. 

Accused, § 127, p. 1016 
Third person, § 265, p. 1288 
Possession of property, § 267 
Waiver, § 336 

Striking allegations on account of, § 240, p. 1255 
Substance of offense, § 261 

Tenants in common, possession of property, § 237 
Third persons, description of, § 265, pp. 1287- 
1291 

Time of offense, § 257, pp. 1277-1282 
Typographical error, date of offense, § 257, p. 
1279, n. 50 

Unknown matters, § 269 
Waiver, §§ 302, 309, 336 
Written matter, § 268 
Venue, 

Affidavit or complaint supporting information,. 

specifications, § 73, p. 927 
Affidavit used as basis for prosecution, showing,. 
$88 

Amendment in respect of, indictment, $ 230, p. 
1242 

Averments as to, $ 121 
Commencement of indictment, showing, $ 45 
Demurrer raising question, § 221, n. 19 
Dispensing with necessity of laying, validity of 
statute providing for, § 90, p. 961 
High seas, particularity in respect of offenses on, 

$ 122, p. 1001 

Proof of, $ 245 
Quashing or setting aside. 

Failure to lay venue, § 211, p. 1205 
Motion for, $ 214, p. 1210 
Repugnancy, effect, $ 126 

Verification of information, r^tltion in, $ 86, p. 
951 

Verbal inaccuracies, statement of offense, $ 96 
Verdict, 

Aider by verdict, generally, ante 
Amendment after. 

Indictment, $ 230, p. 1242 
Information, $ 233 

Consolidated Indictments, aider by, $ 325 
Indorsement on indictment after, $ 23 
Presumption of regularity, $ 312 
Quashing indictment before, $ 199 
Verification, 

See, also. Oath or affirmation, generally, ante* 
Affidavit or complaint, § 73, p. 927; § 87; § 88 
Alder by verdict, defects in, $ 316 
Amendment, waiver of objections, $ 310 
Bill of particulars, motion for, § 156, p. 1104 
Cure of defects or irregularities, $ 331 
Defects in, $ 316 

Demurrer for lack of or irregularities in, $ 222r 
p. 1224 

Information, $ 86, pp. 947-953 
Motion to quash, $ 200 

Quashing or setting aside for lack of, $ 206, p. 
1181; $211, p. 1207 

Reverification of information, $ 96^ p. 952 
Separate counts, information, $ 86, p. 952 
Waiver, objections, $$ 305, 331 
. Verity, indictment importhig, $ 24, p. 873 
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Vi et arm!3, employment of words on charging of¬ 
fense, 5 103 
Victim, 

Description, j 142, p. 1049 

Different description in separate counts, § 179, 
p. 1135 

Name of, proof, § 247 
Videlicet, 

Description under, § 104 
Immaterial allegations under, proof of, § 250 
Voidable indictment, duplicity, § 162, p. 1114 
Voluntary manslaughter, murder, conviction under in¬ 
dictment charging, $ 280 

Vote, grand jury, formal vote as essential, f 24, p. 

873 

Waiver, §§ 301-811, pp. 1330-1343 
Amendment, objections to, § 310 
Bill of particulars, § 156, p. 1103, n. 62 
Failure to demand, § 307, p. 1338 
Rulings on motion for, § 311 
Caption, errors in, S 302 
Clerical errors, § 302 

Constitution of grand jury, objections, § 303 
Constitutional right to be informed of nature of 
accusation, § 90, pl 960 
Demurrer, ante 
Departure, § 302 

De^ription of accused, misnomer, § 306 
Duplicity, %% 308, 335 
Filing, 

Irregularities in, § 304 
Objections as to, statutory provisions, § 330 
Plea in bar, § 333 

Preliminary examination, filing information 
without, § 73. p. 930 

Quashing or setting aside, right to file mo¬ 
tion, i 311 

Formal accusation, absence of, § 3 
Formal objections, § 328 
Grand jury* 

Objections to constitution, f 303 
Privilege of accused testifying before, § 24, p. 

870 

Indorsements, objections in respect o^ § 305 
Joinder of offenses or parties. 

Defects, § 308 
Statutory provisions, | 335 
Jurisdictional defects, § 302 
Limitations, bar of, § 302 
Misjoinder of parties, § 308 
Misnomer, |§ 306, 334 
Misspelling, S 307, p. 1339, n. 23 
Motions, 

Rulings on, 8 311 
To quash, failure to present, | 301 
Nonjurisdictional defects, § 301 
Plea in bar, fiUng of, 8 333 
Pleading over, § 311 
Preliminary examination, 

Filing information without, § 73, p. 930 
Quashing for absence of, § 206, p. 1180 
Preliminary proceedings, defects in, f 304 
Presentation, irregularities, § 304 
Presentment, objections as to, § 330 
Punctuation, mistakes in, § 302 
Quashing or setting aside^ 

Grounds for, § 200 
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W aiver—Continued, 

Quashing or setting aside—Continued, 

Right to file motion, 8 311 
Resubmission to grand jury without direction of 
court, 8 25, p. 877 

Right to l)e proceeded against by indictment, 8 
p. 849 
Signatures, 

Absence of, § 305 
Irregularities, 8 331 

Statement of offence, objections as to, 8 307, pp 
1337-1340 ; 8 333 
Statutory provisions, 8 326 
Defects, §§ 326, 330 
Duplicity, 8 335 
Filing, irregularities, 8 330 
Joinder of offenses, 8 333 
Misnomer, 8 334 

Objections to constitution of grand Jury, § 329 
Presentment, 8 330 
Signature, irregularities, 8 331 
Statement of offense, objections as to, 8 333 
Variance, 8 336 
Verification, objecticms, 8 331 
Time of finding or filing, § 304 
True bill, indorsement of indictment as, 8 305 
Variance, §§ 302. 309, 336 
Verification, 

Information, 8 86, p. 949 
Objections as to, 88 305,331 
Warrants, 

Affidavit for purpose of procuring, basis for accu¬ 
sation, 8 89 

Arrest, information based on, construction with 
reference to, 8 108 

Information based on, conformity, 8 73, p. 933 
Information basis of, verification, 186, pp, 949, 952 
Wife of accused, quashing indictment based in part on 
testimony of, 8 209, p. 1195 

Wifebeating, included offenses, conviction on diarge 
of, 8 295 

Willfully, amendment inserting word, 8 240, p. 1253 
Willfulness, charge of, 8 134 

Wiretapping, evidence before grand jury obtained by, 
quashing indictment, 8 209, p. 1195, n. 26 
Withdrawal, 

Amendment, indictment withdrawn for, 8 229 
Demurrer, discretion of court, | 223 
Filing of new information after, f 78 
Indictment found, § 26 
Plea, 

Motion to quash, allowance for purpose of, 8 
199 

Of guiliy, amendment of information after, 8 
234, n. 25 

W^ver of indictment, 8 9, pu 850 
Witnesses, 

Grand jury, ante 

Indictment on order of court, necessity, § 23 
Indorsement on, 

Indictment, 

Names, § 65 

Quashing for omission, 8 211, p. 1206 
Information, 8 85 

Quashing indictment for irregularities in exam¬ 
ination, I 208, p. 1191 
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Women, exclusion from grand jury, quashing indict- 
meaat for, | 2(X7, p. 1188 

Words and phrases. Definitions, generally, ante 
Wounding, 

Assault with intent, conviction of lesser offense 
on diarge of, f 287, p. 1311 
Intent to kill, conviction of lesser offense on 
chaise of, 5 287, p. 1316 

Writing, 

Affidavit or complaint supporting information, | 
73, p. 926 

Bill of particulars, motion for, i 156, p. 1104 


Writing—Continued, 

Demurrer, | 221 
Errors in, § 96 
Indictment, § 35 
Information, 

Application for leave to file in, § 68, p. 922 
Necessity, § 79 
Motion to quash, § 200 
Written matter. 

Description of, 5 144 

Grand jury, outside influence from, { 24, p 870 
Wrongfulness, charge of, § 134 
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